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PANHAin>I/B  ft  S.  F.  BT.  00.  t.  JONES. 
(No.  866.) 

(Oonrt  of  Civil  Appeals  of  Texas.     Amaiillo. 

Dee.  11,  1016.     Rebeoring  Denied 

Jan.  28,  1016.) 

1.  <'tir»T»M    «B»207  —  Caruaob    ov    Lavt 

STOOK— AcnOKS— BlQHT  TO  KXCOVEB. 

Aa  under  the  law  existing  b^ore  the  Oar- 
mack  Amendment  (Act  Cong.  Jane  20,  1006,  e. 
SSOl,  I  7,  pan.  11,  12,  84  Stat  696  [U.  S. 
Comp.  St  1913,  I  8502])  a  shipper  of  live  stock 
might  recover  ouder  a  verbal  contract,  he  may 
thereafter  recover  nnder  a  verbal  contract  where 
no  valid  writtea  contract  was  made ;  the  amend- 
ment H«wl»»liig  that  nothing  should  deprive  the 
holder  of  any  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  had  under 
existing  laws. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  H  129-289;  Dea  Dig.  «=»207.] 

2.  Camtkbh  «s»102— Oabbiaob  or  Livk  Stock 

— OONTRAOT. 

At  common  law  a  shipper  of  live  stock  might 
rely  either  on  an  oral  contract  or  recover  for 
negligent  delay  where  there  was  no  contract. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  I  434 :   Dee.  Dig.  «s»102.] 

8.  Oabbixbs  ^9207— CABBiAas  of  Live  Stock 

— ACTI0N8-<!0NTRA.CTB. 

Where  the  contract  for  an  interstate  ship- 
ment of  cattle  was  oral,  but  just  before  the  train 
started  Uie  shipper  was  required  to  sign  a  writ- 
ten bill  of  lading  which  he  did  not  have  time  to 
read  and  could  not  have  understood,  the  oral 
contract  was  not  supplanted ;  the  contract  con- 
tained in  the  bill  of  lading  not  being  mutual. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  if  129-289;  Dec.  Dig.  «S9207.] 

4.  Cabkibbs  «=»228— Caobiagk  of  IiITb  Stock 

— AonONfr-COWTBACTB. 

In  an  aeti<m  for  injuries  to  an  interstate 
shipment  of  cattle,  where  the  carrier  relied  on  a 
contract  made  under  authority  of  the  Carmack 
Amendment,  claiming  limitations  of  liability  were 
in  consideration  of  a  reduced  rate,  the  carrier 
has  the  burden  of  proving  that  the  limitationa 
were  reasonable  and  supported  by  consideration, 
and  were  not  a  snbterfuge  to  escape  liability  for 
negligence. 

[Ed.  Note. — ^For  other  eases,  see  Carriers, 
Cent  Dig.  H  967-060;  Dec  Dig.  «C9228.] 

6.  Appeai.  and  Obbob  9=>inO  —  Ii^stbuo- 

TIO  NS— DeFKOTB. 

Where  the  charge  aa  a  whole  fairly  present- 
ed the  case,  iudgment  will  not  be  reversed  on 
account  of  technical  defects. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BtTor,  Cent  Dig.  M  4032,  4066,  iffK,  4008, 
4101,  4464,  4640-4645;  Dec.  Dig.  «=9ll70.] 


Appeal  from  Lubbodt  Oonnty  Court;  B. 
S.  Haynes,  Jadg& 

Action  by  J.  O.  Jones  against  the  Panhan- 
dle &  Santa  F6  Railway  CJompany.  From  a 
judgment  for  plalntift,  defendant  appeals. 
AflBrmed. 

Madden,  Trulove,  Rybum  ft  Pipkin,  of 
AmarlUo,  Roscoe  Wilson,  of  Lubbock,  and 
Terry,  <3avln  ft  Mills,  of  Galveston,  for  ap- 
pellant Bean  ft  Klett,  ot  Lubbock,  for  ap- 
pellee. 

HALU  J.  Appellee  sued  appellant  railway 
company  to  recover  |860  damages  alleged  to 
have  been  anstalned  as  the  result  of  delay  in 
the  transportation  of  five  cars  fst  cattle  flip- 
ped from  Abemathy,  Tex.,  to  Kansas  Ciity, 
Mo.  A  trial  resulted  In  a  verdict  and  judg- 
ment in  appellee's  favor  In  the  aum  of 
1617.17. 

Plaintiff  alleged  that  about  2-.30  o'dodc  p. 
m.,  October  23,  1914,  he  delivered  to  defend- 
ant 189  bead  of  cattle,  which  were  accepted 
for  safe  and  speedy  transportation  aa  a 
through  shipment  from  Abematby,  Tex.,  to 
Kansas  City,  and  that  thereby  defendant  be- 
came bound  to  transport  said  shipment  with 
reasonable  speed  and  safety ;  that  the  cattle 
did  not  reach  Kansas  City  until  11:30  p.  m. 
October  26th;  that  the  time  consumed  in 
transportation  was  unreasonably  long,  by 
about  24  hours ;  that  said  delays  spedfled  in 
the  pleading  occurred  en  route,  each  alleged 
to  have  been  unreasonable;  that  the  cattle 
were  placed  in  muddy  pens  and  detained 
there  for  an  unreasonable  time ;  that  as  the 
result  of  such  delays  and  detention  there 
was  a  decline  in  the  market  value  of  the  cat- 
tle to  plaintiff's  damage  in  the  sum  of  $800. 

Defendant  answered  by  general  and  spe- 
cial demurrers,  special  denial  of  each  of  the 
material  allegations  of  plalntlfTs  petition, 
and  by  special  pleas  set  up,  among  other 
things,  the  following: 

"(a)  That  such  cattle  were  by  it  received,  and 
by  it  and  its  connecting  carriers  transported 
from  Abemathy,  Tex.,  to  Kansas  City,  Mo.,  in- 
terstate, as  common  carriers  of  freight,  by  rail, 
and  in  accordance  with  the  provisions  of  a  writ- 
ten contract  theretofore  made  and  entered  into 
between  plaintiff  and  defendants.  (b)  That 
such  contracts  were  made  for  the  transportation 
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of  aald  cattle  at  the  lower  of  two  rates  the  car- 
riers had  caused  to  be  filed  with  the  Interstate 
Commerce  Commission  and  duly  published  at 
which  they  could  by  law  transport  such  cattle, 
which  lower  rate  the  plaintiff  had  accepted  as 
the  rate  for  the  transportation  of  his  cattle, 
the  choice  of  the  two  rates  being  open  to  plain- 
tiff, the  higher  being  for  transportation  without 
limitation  of  liability,  and  the  lower  for  trans- 
portation with  the  limitations  specified  in  the 
contract  (c)  That  by  such  contract  it  was 
agreed,  among  other  things,  in  substance:  (1) 
That  the  stock  were  not  to  be  transported  within 
any  specified  time  nor  delivered  at  d<»tinatioii 
at  any  particular  hour  nor  in  season  for  any 
particular  market ;  (2)  that  the  company  would 
stop  for  watering  and  feeding  only  at  such  sta- 
tions as  it  had  adequate  facilities  for  feeding 
and  watering,  and  that  plaintiff  should  not  con- 
fine his  stock  in  the  cars  for  a  longer  period 
than  28  hours  without  unloading  for  rest,  feed- 
ing, and  watei-ing;  (3)  that  in  case  of  loss  or 
damage  from  any  cause  for  which  the  defendant 
tnight  be  liable  payments  should  be  made  there-' 
for  only  on  the  basis  of  the  actual  cash  value  at 
the  time  and  place  of  shipment,  in  no  case  to  ex- 
ceed the  valuation  therein  specified,  which  was 
for  an  ox,  steer,  or  bull  $50,  for  a  cow  $30,  and 
for  a  calf  $10  per  head ;  (4)  that  in  order  that 
any  loss  or  damage  claims  by  plaintiff  might  be 
fully  and  fairly  investigated,  and  the  facts  and 
nature  of  such  claims  and  loss  preserved  beyond 
dispute  and  by  the  best  evidence,  and  as  a  con- 
dition precedent  to  the  right  to  recover  any 
damages  for  any  loss  or  injury  to  his  stock  dur- 
ing the  transportation  thereof,  or  at  any  time 
or  place  where  the  same  might  be  loaded  or  un- 
loaded for  any  purpose,  or  previous  to  the  load- 
ing thereof  for  shipment,  the  plaintitt  or  bis 
agent  in  charge  should  give  notice  of  their  claims 
therefor  to  some  officer  of  the  company  or  to 
the  nearest  station  agent,  if  delivered  to  the 
consignee  at  a  point  beyond  the  company's  road, 
to  the  nearest  station  agent  of  the  last  carrier 
making  such  delivery,  before  such  stock  should 
be  removed  from  the  place  of  destination  or 
from  the  place  of  delivery,  and  before  such  stock 
should  have  been  slaughtered  or  intermingled 
with  other  stock,  and  that  plaintiff  would  not 
remove  such  stock  from  such  station  or  stock- 
yards until  the  expiration  of  three  hours  after 
the  giving  of  such  notice,  and  that  a  failure  to 
comply  with  the  terms  of  this  clause  in  said 
contract  in  any  respect  shonld  be  a  complete  bar 
to  any  recovery  of  any  and  all  such  damages; 
(5)  that  such  recitals  and  limitations  upon  the 
liability  of  the  carriers  were  made  in  considera- 
tion of  the  lower  of  the  two  rates,  which  the 
shipper  acknowledged  that  he  had  chosen,  hav- 
ing had  full  opportunity  to  choose  the  rate  at 
the  carrier's  risk,  or  limited  liability  at  the  rate 
chosen  and  stipulated  in  the  contracts,  (d) 
That,  though  the  defendant  and  its  connecting 
carrier  had  on  their  respective  lines  at  each  and 
all  places  where  all  said  cattle  were  stopped  or 
delayed  in  transit  station  agents  and  other  offi- 
cers and  agents  to  whom  such  notice  could  and 
reasonably  should  have  been  given,  and  though 
the  delivering  carrier,  the  Atchison,  Topeka  & 
Santa  F£  Railway  Company,  had  such  officers 
and  agents  at  Kansas  City  to  whom  plaintiff 
conid  and  _  reasonably  should  have  given  such 
notice,  plaintiff  whoUy  failed  to  give  notice  in 
writing  of  his  claim  for  damages  before  such 
stock  were  removed  from  the  place  of  destination 
or  from  the  place  of  delivery,  and  before  such 
stock  was  slaughtered  or  intermingled  with  other 
stock  within  the  time  and  manner  and  form  as 
required  by  such  shipping  contracts,  the  provi- 
sions of  which  are  reasonable  and  just,  so  that 
plaintiff  could  and  reasonably  should  have  given 
such  notice  as  he  had  contracted  and  agreed  to 
do." 

In  addition  to  the  demurrers  and  denials, 
plaintiff,  by  supplemental  petition,  replied  to 


defendant's  answer,  among   other  matters 
alleging: 

"That  as  a  special  answer  herein  plaintiff  says 
that  said  cattle  wer«  received  and  transported 
by  the  defendant  under  a  verbal  contract  of  ship- 
ment made  and  entered  into  by  and  between 
plaintiff  and  defendant  three  or  four  days  before 
said  cattle  were  delivered  to  the  defendant  for 
shipment,  and  that  by  the  terms  of  said  agree- 
ment the  defendant  agreed  for  a  valuable  consid- 
eration to  transport  said  cattle  with  reasonable 
spoed  and  safety  to  the  point  of  destination,  as 
alleged  in  plaintiff's  original  petition." 

"That,  if  it  be  true,  as  alleged  by  the  defend- 
ant, that  a  written  contract  was  issued  by  the 
defendant  and  entered  into  by  the  plaintiff,  that 
the  same  was  not  Unding,  and  was  without  c<»- 
sideration,  and  attained  by  fraud  and  imder 
duress,  as  more  particularly  alleged  herein;  that 
after  said  cattle  were  delivered  to  and  received 
by  defendant  company  for  shipment  to  Kansas 
CSty  88  previously  agreed  upon  by  verbal  con- 
tract, as  herein  alleged,  and  after  said  cattle 
hod  been  loaded  on  the  train,  and  the  same  was 
steamed  up  and  ready  to  leave  the  stock  pens, 
and  the  plaintiff  was  ready  to  climb  into  the 
caboose  and  take  his  seat  therein,  for  the  pur- 
pose of  accompanying  said  shipment,  as  be  had 
the  right  to  do,  the  agent  of  the  ccnnpany  at 
Abernathy  required  and  requested  the  plaiatifl^ 
before  permitting  said  train  to  leave  or  ths 
plaintiff  to  accompany  the  same,  to  sign  an  in- 
strument at  the  office,  which  was  located  soms 
several  hundred  yards  from  the  stock  pene^  with- 
out explaining  said  instrument  to  plaintiS  and 
without  giving  the  plaintiff  an  <H>portunity  to 
read  the  same,  or  to  learn  the  contents  thereof; 
that  plaintiff  was  in  ignorance  of  the  contents 
of  said  instrument  and  of  the  nature  thereof; 
that  the  plaintiff  did  not  know,  and  did  not 
have  opportunity  to  know,  that  said  instrument 
was  a  limitation  of  the  company's  liability,  or 
that  said  instrument  required  the  plaintlfc  to 
give  notice  of  any  kind,  as  alleged,  by  the  de- 
fendant, or  that  said  instrument  varied  from  the 
verbal  contract  of  shipment,  and,  in  fact,  did 
not  understand  and  was  not  notified  that  said 
Instrument  was  a  contract  of  shipment,  but  sup- 
posed that  the  same  constituted  the  plaintiff's 
pass'  to  ride  on  said  train  with  his  cattle; 
that  plaintiff  further  says  that  he  had  never 
read  any  such  instrument  before,  and  did  not 
know  or  understand  the  nature  or  purpose  of 
such  instrument;  that  be  was  deceived  thereby 
and  acted  in  ignorance  of  the  nature  or  pur- 
pose of  said  instrument;  that  the  agent  at  said 
place  merely  told  the  plaintiff  that  he  must 
'sign  up'  before  the  train  left,  in  order  to  get 
his  'pass';  that,  had  the  plaintiff  known  that 
said  instrument  was  at  variance  with  said  ver- 
bal contract  of  shipment,  he  would  not  have  en- 
tered into  said  written  instrument,  and  would 
not  have  bound  himself  by  the  terms  thereof; 
that  the  plaintiff  further  says  that  he  was  only 
allowed  a  minute  in  which  to  sign  said  instru- 
ment, and  that  the  whole  of  said  instrument  was 
prepai-e<1  and  signed  in  only  three  or  four  min- 
utes of  time,  and  that,  in  fact,  said  instrument 
was  very  lengthy  in  form,  consisting  of  a  mul- 
titude of  paragraphs  in  exceediuf^ly  small  type, 
very  difficult  for  the  ordinary  eye  to  read  with- 
out considerable  strain,  all  of  which  paragraphs 
impose  on  the  shipper  a  variety  of  restrictions, 
limitations,  and  responsibilities,  and  concurrent- 
ly exempt  the  company  from  many  of  the  duties 
and  liabilities  of  a  common  carrier  for  hire; 
that  said  instrument  could  not  have  been  read 
by  tbe  plaintiff  in  less  than  one  hour,  and  that 
the  plaintiff  could  not  have  interpreted  the  con- 
tract thereof  after  reading,  as  the  provisions  ot 
said  instrument  are  couched  in  such  language 
that  only  the  skilled  lawyer  would  be  able  to 
comprehend,  and  plaintiS  further  says  that  the 
first  time  that  the  plaintiff  had  cm  opportunity 
to  see  said  contract,  and  that  the  first  time 
same  was  offered  to  him,  was  aftw  said  train 

Digitized  by  CjOOQIC 


TezO 


FAKHANDLS  A  S.  F.  RT.  CO.  ▼.  JONXS 


was  ready  to  fo, .  when  the  asent  of  said  com- 
pany required  plaintiff  to  sign,  and  that  under 
such  circumstances  it  wsa  a  physical  impossi- 
bility for  the  plaintiff  to  become  familiar  with 
said  instrument  or  to  know  the  contents  there- 
of, or  the  exceptions  that  the  defendant  now 
claims  as  an  excuse  for  its  negligent  delay 
and  damage  to  said  cattle  dnring  the  three  or 
four  minutes  only  allowed  by  th«  defendant." 

By  aapplemental  answer  the  defendant 
replied  that  at  the  time  the  shipment  moved 
there  were  two  freight  rat'es  in  effect  from 
Altemathy  to  Kansas  City  npon  cattle,  one 
of  which  was.  based  on  a  Talnatlon  of  $30 
per  head  for  each  cow  and  $10  for  each  calf, 
and  the  execution  of  a  release  liability  con- 
tract of  shipment,  as  executed,  by  plaintiff, 
and  alleged  by  defendant,  and  that  the  oth- 
er was  a  higher  rate  upon  sMpmeuts  not  so 
released,  and  the  higher  nonreleased  was  20 
per  cent,  per  hundredweight  higher  than  the 
released  valuation  rate,  which  two  rates 
were  evidenced  by  tariffs  duly  filed  with  the 
Interstate  Commerce  Commission  and  pub- 
lished according  to  law;  that  the  plaintiff 
executed  the  written  contracts  pleaded  by  the 
defendant  voluntarily  and  without  misrep- 
resentations or  deceit,  duress,  fraud,  or  con- 
cealment on  the  part  of  the  defendant  or  Its 
agents,  and  paid  the  rate  based  upon  such 
released  liability  contract  and  valuation; 
that  the  defendant,  in  consideration  of  the 
limited  liability,  terms,  conditions,  and  stipu- 
lations contained  In  such  contract,  accepted 
the  lower  rate  recited  therein,  etc. 

^nie  demurrers  were  all  overruled  and  ex- 
ceptions reserved. 

[1-4]  Under  the  first  assignment  of  error 
the  api>ellant  contends  that  there  can  be  no 
valid,  verbal  contract  for  an  Interstate  ship- 
ment of  live  stock  since  the  enactment  of  the 
Carmack  Amendment,  and  that,  where  the 
carrier  has  duly  filed  tariffs  and  has  caused 
the  same  to  be  published,  providing  for  two 
rates  applicable  under  different  specified  con- 
ditions to  a  shipment,  and  the  shipper  ac- 
cepts from  the  carrier  a  bill  of  lading,  speci- 
fying the  lower  of  the  two  rates  and  the  con- 
ditions of  shipment  so  applicable  thereto  ac- 
cording to  the  published  tariffs,  such  ship- 
ping contract  and  the  tariff  sheets  become, 
by  operation  of  law,  the  contract  governing 
tbe  shipment.  The  Carmack  Amendment 
provides: 

"That  nothing  Id  this  section  shall  deprive  any 
holder  of  snch  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  haa  niader 
existing  laws."  U.  a  Comp.  St  1918,  |  8692, 
par.  11. 

Under  existing  law  appellee  could  sue  and 
recover  upon  the  verbal  agreement,  provided 
bis  proof  warranted  such  recovery.  Qulf, 
Cidorado  ft  Santa  V6  v.  Vasblnder,  172  &  W. 
763;  Barnes  on  Interstate  Transportation,  | 
307.  And  he  is  entitled  to  recover  even  with- 
vnt  an  express  contract  Hannibal  By.  Co. 
T.  Swift,  12  Wall.  262,  20  L.  Ed.  423.  It  Is 
■tated  In  the  contract  that  the  rate  given 
under  this  contract  is  lower  than  the  rate 
made  by  the  railway  company  and  connec- 


tions for  the  transportation  of  stock  at  car- 
rier's risk,  and  without  limitation  of  liabil- 
ity. Appellee  testified  that  he  did  not  read 
the  contract  and  did  not  know  what  was  in. 
it;  and  we  held  in  the  case  of  Pecos  &  North- 
em  Texas  Ey.  Co.  v.  Stlnson,  181  S.  W.  626, 
that  such  a  contract,  signed  under  such  cir- 
cumstances, was  not  binding  and  mutuaL  It 
has  been  held  in  the  case  of  Hovey  v.  Tan- 
kei-sley,  177  S.  W.  153,  that  the  burden  of 
proof,  under  the  Carmack  Amendment,  was 
upon  the  carrier  to  show  that  a  provision  in 
its  bill  of  lading  Is  reasonable  and  supported 
by  a  consideration.  L  ft  G.  N.  By.  v.  Bath- 
blath,  167  S.  W.  751.  See,  also,  C,  B.  I»  ft 
G.  V.  Whaley,  177  S.  W.  643;  0.,  B.  I.  &  G.  v. 
Dalton,  177  S.  W.  556.  No  consideration  is 
shown  by  the  appellant  for  the  stipulations 
exempting  It  from  such  liability.  Cau  v.  Tex- 
as, etc.,  By.  Co.,  194  U.  S.  427,  24  Sup.  Ct 
663,  48  L.  Ed.  1053;  York  v.  Illinois  Central 
B.  Co.,  3  WaU.  107,  18  h.  Ed.  170;  Arthur  v. 
Texas,  etc.,  Ca,  204  U.  B.  506,  27  Sup.  Ct 
338,  51  L.  Ed.  590;  Charnock  v.  Texas,  etc.. 
By.  Co.,  194  U.  S.  432,  24  Sup.  Ct  671,  48  L. 
Ed.  1057.  The  Interstate  Commerce  Com- 
mission, in  construing  section  20  of  the  Car- 
mack Amendment  (Act  Cong.  Feb.  4,  1887,  c 
104,  {  20,  24  Stat  386,  as  amended  [U.  S. 
Comp.  St  1913,  {  8682]),  uses  this  language: 

"It  a  rate  is  conditioned  \ipon  the  shipper's 
assuming  the  entire  risk  of  loss,  the  condition 
is  void  as  against  loss  due  to  the  carrier's  neg- 
ligence or  other  misconduct 

^'If  a  rate  is  conditioned  npon  the  shipper's 
agreeing  that  the  carrier's  liability  shall  not 
exceed  a  certain  specified  value,  (b)  the  stipu- 
lation is  valid,  even  when  the  loss  is  due  to  the 
carrier's  negligence  and,  if  the  shipper  has  him- 
self declared  3ie  value  expressly  or  by  implica- 
tion, the  carrier  accepting  the  same  in  good 
faith  as  the  real  value  and  the  rate  being  fixed 
in  accordance  therewith. 

"(c)  The  stipulation  is  void  as  against  loss 
due  to  the  carrier's  negligence  or  other  miscon- 
duct if  the  specified  amount  does  not  purport 
to  be  an  agreed  valuation,  but  has  been  fixed 
arbitrarily  by  the  carrier  without  reference  to 
the  real  value. 

"(d)  The  stipulation  is  void  as  against  loss  due 
to  the  carrier's  negligence  or  other  misconduct, 
if  the  amount  specified  while  purporting  to  be 
a  valuation  is,  in  fact,  purely  fictitious,  and 
represents  an  attempt  to  limit  the  carrier's  lia- 
bility to  an  arbitrary  amount 

"The  carrier  must  not  make  use  of  its  released 
rate  as  a  means  of  escaping  liability  for  the  con- 
sequences of  its  negligence,  either  wholly  or  in 
part"    Barnes  <»  Interstate  Transp.  f  310. 

According  to  appellee's  testimony,  he  did 
not  fix  the  valu^  but  it  was  fixed  by  the 
agent,  and  at  his  request  written  into  the 
contract  by  the  appellee. 

The  rulings  above  quoted  seem  to  us  to  be 
a  fair  and  just  construction  of  the  statute 
In  question,  and,  when  applied  to  this  case, 
under  the  facts,  we  think  the  appellee  was 
entitled  to  recover.  Especially  Is  this  true 
since  the  evidence  does  not  show  that  the  cat- 
tle were  actually  shipped  npon  the  lower  rate 
fixed  by  tbe  commission.  The  burden  was 
upon  the  railway  company  to  show,  not  only 
the  acceptance  of  the  biU  of  lading  la  lieu 
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of  the  oral  contract  by  Jones,  but  his  assent 
to  Its  terms,  and  such  assent  and  acceptance 
cannot  be  presumed  from  Its  use  as  means  of 
transportation  by  him.  4  R.  C.  L.  "Carriers," 
I  240.  Appellant  alleged  that  the  shipment 
was  made  under  the  lower  rate,  but,  aside 
from  the  recital  of  that  fact  In  the  contract, 
which  the  uncontradicted  evidence  shows  ap- 
pellee did  not  read,  there  Is  no  testimony  to 
sustain  the  allegation.  The  written  contract 
Is  neither  mutual,  nor  is  It  sustained  by  a 
consideration. 

The  several  stipulations  pleaded  by  appel- 
lant cannot  therefore  be  set  up  as  a  defense, 
since  they  were  no  part  of  the  verbal  con- 
tract under  which  the  cattle  were  accepted 
and  loaded.  What  Is  here  said  disposes  of 
appellant's  principal  assignments. 

[B]  There  may  be  some  technical  errors  In 
the  charge  of  the  court,  but,  taken  as  a  whole, 
we  think  It  is  a  fair  presentation  of  the  case^ 
and  these  assignments  wiU  be  overruled. 

Upon  consideration  of  the  whole  case,  we 
are  of  the  opinion  that  a  proper  judgment 
has  been  rendered,  and  the  errors  insisted 
upon  by  appellant,  if  errors  in  fact,  are  harm- 
less, and  the  Judgment  is  affirmed. 


STBA.TTON  v.  WESTCHESTER  FIRE  INS. 

00.  OF  NEW  YORK  et  aL 

(No.  6987.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  6,  1915.     Rehearing  Denied 

Dec  9,  1915.) 

1.  Vkndob  Airo  Pttrchabeb  «=964:— Pabsino 
OF  Title— Rktenti  ON  of  Lobn. 

Where  land  is  conveyed  by  deed  retaining 
an  express  lien  to  secure  part  of  the  purchase 
money,  legal  title  to  the  land  remains  in  liie 
vendor  until  the  purchase  money  is  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Ont.  Dig.  |  86 ;    Dea.  Dig.  <8=364.] 

2.  HouKSTBAn  ®=996— Pubcbaseb'b  Right. 

Such  a  vendee  cannot  hold  the  land  as  a 
homestead  against  such  vendor  holding  vendor's 
lien  notes  for  part  of  the  purchase  money. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  147-168;  Doc.  Dig.  <8=»96.] 

8.  Exemptions   ^=3S4^Pboobeim   of  Insub- 

ANCE. 

Money  paid  upon  an  instrrance  policy  apon 
a  house  not  the  insured's  homestead  is  not  ex- 
empt from  garnishment  for  the  payment  of  the 
insured's  debts. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  gi  86,  37,  74;   Dec.  Dig.  *=)34.] 
4.  HoMEsrsAS  •=>S3— Equitable  Estates  ob 

Titles. 

An  egnitable  title  foimded  upon  a  convey- 
ance in  which  an  express  lien  is  retained  to  se- 
eare  unpaid  porehase  money  may  be  the  subject 
of  a  homestead,  and  exempt  from  the  payment 
of  ordinary  debts. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent.  Dig.  f  120;   Dee.  Dig.  «=988.1 

6.  Hoigestead  «s>79  —  Extent  of  Exemp- 
tion—iNBtrsANCE  HONXT. 

Where  land  was  conveyed  with  express  res- 
ervation of  a  vendor's  lien  to  secure  the  unpaid 
portion  of  the  price,  there  being  no  agreement 
that  the  purchaser,  who  occupied  the  place  as 


a  homestead  when  he  insured  it,  should  do  so 
for  the  benefit  of  the  vendor,  uj^n  burning  of 
the  house  the  purchaser  was  entitled  to  the  in* 
surance  money,  and  not  the  vendor,  to  satisfy 
the  unpaid  balance  on  his  foreclosure  judgment, 
since  insurance  money  on  a  homestead,  in  the 
absence  of  an  agreement  that  the  policy  was  for 
the  benefit  of  the  vendor  holding  the  sapetior 
title  and  note  fer  unpaid  purchase  money.  Is  not 
subject  to  the  payment  of  the  indebtedness. 

[Ed.  Note.— For  other  eases,  see  Homestead. 
Cent  Dig.  i  111;    Dec  Dig.  «=>79.] 

6.  Vendob  and  Fubchaseb  «3>296— Vbndob'b 
Lien— Elbotion  to  Fobbolosb— Effect. 

Where  the  vendor  of  realty  by  deed  reserv- 
ing a  vendor's  lien  foreclosed,  he  could  not  there- 
after claim  that  he  continued  to  hold  the  su- 
perior title  for  the  purpose  of  making  out  his 
right  to  the  insurance  money  payable  for  burn- 
ing of  the  house,  since  a  vendor  has  only  the 
election  to  abandon  the  contract  and  recover 
the  land,  or  to  affirm  and  have  judgment  for  his 
debt  with  foreclosure  of  bis  lien. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  831;  Dec  Dig.  <S=>295.] 

7.  Appeal  and  Ebbob  «=>S77— Pabxt  Enti- 
tled TO  Allkox  Ebbob. 

The  vendor  of  realty,  who  had  no  inter- 
est in  the  insurance  money  payable  the  pur> 
chaser  for  burning  of  the  bouse,  could  not  com- 
plain of  the  amount  of  recovery  allowed  the 
purchaser  against  the  insurance  company  in  the 
vendor's  garnishment  proceeding  against  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3560-8572;  Dee.  Dig.  «=> 
877.] 

8.  Oabnisbment  «=»191  — Costs  — Rkcovbbt 

BT  OABNISHEB. 

In  a  vendor's  garnishment  proceeding 
against  the  insurer  of  Uie  realty,  where  the  an- 
swer of  the  garnishee  was  not  denied,  and  it 
was  discharged  from  the  garnishment  upon  its 
answer,  although  judgment  went  against  it  for 
the  purchaser,  such  garnishee  was  entitled  to 
recover  of  the  vendor  its  costs,  including  a  rea- 
sonable attorney's  fee,  under  Rev.  St  1911,  art 
307,  providing  that  where  the  garnishee  is 
discharged  upon  his  answer,  costs,  including  rea- 
sonable compensation  to  the  garnishee,  shall  b« 
taxed  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Oamishment, 
Cent  Dig.  St  872-379;  Dec.  Dig.  «=»191.] 

Appeal  from  District  Oonrt,  lAvaoa  Coun- 
ty; M.  Kennon,  Judge. 

Action  by  John  Stratton  against  John  Ma- 
gee,  in  which  the  Westchester  Fire  Insur- 
ance Ck>mpany  of  New  York  was  made  gai^ 
nlahee,  and  the  latter  impleaded  John  Mages. 
From  a  judgment  for  Magee,  and  for  the  gar- 
nishee for  its  costs,  plaintiff  appeals.  Af- 
firmed. 

Patton  &  SchwartB,  of  Hallettsvllle,  for  ap- 
pellant John  S.  Patterson,  of  Austin,  for  ap- 
pellee Westchester  Fire  Ins.  Ca 

LANE,  f.  On  the  6tli  day  of  Febraary, 
1914,  suit  was  brought  by  John  Stratton 
against  John  Magee  upon  23  vendor's  lien 
notes,  each  for  the  sum  of  $32,  ia&  foreclos- 
ure of  vendor's  lien  upon  the  tract  of  land 
upon  whldi  was  the  bouse  destroyed  by  fire, 
and  Insured  for  the  benefit  of  Magee  by  a 
policy  issued  by  the  Westchester  Fire  Insur- 
ance Company  of  New  York,  "as  his  interest 
may  appear."    The  fire  occurred  on  the  6th 
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of  nardi,  1914.  A  lodgment  of  foredoerare 
of  Stratton'B  veador'a  Hen  was  estered  on  the 
ITtb  of  Uar<ai,  1914.  On  the  7th  day  of  Jvly, 
1914,  the  property  was  sold  under  Stratton'B 
foreckitmre  proceedings,  and  was  bonght  at 
the  sale  hy  the  said  Strattoa  for  the  sum  of 
1200,  which  was  credited  on  the  judgment 
against  Magee,  leaving  a  balance  due  thereon 
of  $1,121.09.  The  property  was  conveyed  by 
Stratton  to  Magee  by  deed  dated  October  1, 
1912 ;  vendor's  lien  being  expressly  reserved  | 
In  the  deed  of  conveyance  to  secnre  the  de- 
ferred payments.  Writ  of  garnishment  was 
issned  out  of  the  trial  court  against  the  in- 
snrance  company  by  Stratton  on  the  23d  day 
of  March,  1914,  and  served  on  the  same  day 
of  issuance.  At  the  time  of  the  purchase  of 
the  premises  in  question  Magee  paid.  Stratton 
$100,  and  prior  to  the  destruction  of  the 
house  by  fire  made  further  payments  amount- 
ing to  $209.65;  the  total  amount  paid  before 
the  fire  being  $309.66. 

The  garnishee,  insurance  company,  an- 
swered, truthfully  stating  its  obligation  and 
indebtedness  to  Magee,  and  had  him  made  a 
party  defendant  so  as  to  protect  it  against 
double  payment  of  its  obligation  under  Its 
policy  of  insurance. 

The  defendant  in  the  foreclosure  proceed- 
ing, Magee,  having  been  made  a  party  to  the 
garnishment  suit,  answered,  setting  up  the 
contract  of  insurance,  the  adjustment  of  the 
loss,  and  prayed  judgment  against  the  Insur- 
ance company  therefor,  and  pleaded  the  ex- 
emption of  the  debt  from  garnishment  be- 
cause the  property  insured  was  his  household 
fumitore  and  his  homestead.  In  the  adjust- 
ment of  the  loss  between  Magee  and  the  in- 
surance company  it  was  agreed  that  the  loss 
was  $187  for  the  destruction  of  his  household 
furniture,  and  $831.45  for  the  destruction  of 
the  house.  At  the  time  of  the  destruction  of 
the  house  and  furniture  by  Are  Magee  occu- 
pied the  house  with  his  family  as  a  home  and 
it  was  his  homestead,  and  he  had  a  home- 
stead interest  in  the  house  and  that  was  in- 
sured "as  his  interest  may  appear." 

The  case  was  tried  before  the  court  with- 
out a  Jury  on  the  22d  day  of  October,  1914, 
and  Judgment  was  rendered  tttat  Stratton 
take  nothing  by  his  suit,  and  that  the  defend- 
ant, John  Magee,  recover  of  the  Westchester 
Fire  Insurance  Company  the  sum  of  $496.65, 
viz.,  the  sum  of  $187,  value  of  his  household 
furniture  destroyed  by  fire,  and  the  sum  of 
$309.66,  the  sum  that  he  had  paid  upon  the 
premises  upon  which  the  house  destroyed  by 
Are  jras  irituated,  and  that  the  garnishee, 
insurance  company,  recover  of  plaintiff, 
Stratton,  the  sum  of  $100  attorney's  fees  and 
all  costs  of  court  From  such  Judgment, 
John  Stratton  has  appealed. 

Apiiellant's  first  assignment  submits: 

"That  the  trial  court  erred  in  holding  that 
the  money  due  on  a  fire  insurance  policy  for 
the  burning  of  a  house  on  premises  occupied  by 
the  beneficiary  as  a  homestead  is  not  liable  for 
bis  indabtedneas  fox  the  purcliase  money  of  said 


premises  secured  by  an  express  lien  retained  by 
tlie  vendor  in  the  deed  of  oonveyaaoe  under 
which  he  holds." 

Appellant  submits  under  ttils  assignment 
only  four  propositions: 

[1]  First.  That,  where  one  coaveys  land 
by  deed  to  anothor  and  retains  In  sudi  deed 
an  express  lien  to  secnre  a  part  of  the  pur- 
chase money,  the  legal  title  to  the  land  con- 
veyed does  not  pass  to  the  vendee,  but  re- 
mains in  the  vendor  until  the  purchase 
money  is  paid. 

[2]  Second.  That  suCh  vendee  cannot  hold 
the  land  conveyed  as  a  homestead  as  against 
his  vendor  who  holds  vendor's  lien  notes  for 
a  part  of  the  purchase  money. 

tl]  Third.  Tliat  money  paid  upon  an  insur- 
ance policy  upon  a  house  not  the  homestead 
is  not  exempt  from  garnishment  for  the  pay- 
ment of  the  insured's  debts. 

[4]  Fourth.  That  an  equitable  title  found- 
ed upon  a  conveyance  in  wiiich  an  express 
lien  is  retained  to  secure  unpaid  purchase 
money  may  be  the  subject  of  a  homestead, 
and  exempt  from  the  payment  of  ordinary 
debts. 

We  think  none  of  the  propositions  submit- 
ted can  be  successfully  controverted,  but  none 
of  them  are  germane  to  the  assignment  under 
which  they  are  made,  and  therefore  do  not 
call  for  any  consideration  from  this  court, 
but,  as  the  assignment  is  a  proposition  within 
itself,  and  may  be  submitted  as  such,  we  will 
consider  the  same. 

The  agreed  facts  show  that  appellant, 
Stratton,  conveyed  to  Magee  the  land  on 
which  was  situated  the  house  which  was  in- 
sured and  which  was  destroyed  by  fire ;  that 
in  the  deed  of  conveyance  Stratton  retained 
an  express  vendor's  lien  upon  the  land  to 
secure  a  part  of  the  purchase  money ;  that 
Magee  with  his  family  was  occupying  said 
house  as  his  homestead  at  the  time  it  was  in- 
sured, and  at  the  time  it  was  destroyed  by 
fire ;  that  he  procured  a  iwlicy  of  Are  insure 
ance  upon  said  house,  which,  among  other 
things,  provided  for  the  payment  of  loss  to 
him  "In  BO  far  as  his  interest  may  appear" ; 
that  before  the  house  was  destroyed  he  had 
paid  of  the  purchase  money  on  the  premises 
purchased  by  him  from  Stratton  the  sum  of 
$309.65 ;  that  the  contract  of  insurance  was 
between  Magee  and  the  insurance  company, 
and  was  intended  to  be  for  the  benefit  of  Ma- 
gee, and  not  in  the  Interest  or  benefit  of 
Stratton;  that  there  was  no  agreement  by 
Magee  to  insure  the  property  for  Stratton; 
that  the  house  was  destroyed  by  fire  on  the 
6th  day  of  March,  1914,  and  that  thereafter 
the  loss  had  been  adjusted  between  the  in- 
surance company  and  Magee  as  being  $831.- 
46;  that  Stratton  sued  Magee  upon  certain 
vendor's  lien  notes  given  for  part  of  the  pur- 
chase price  of  the  land  conveyed  by  Stratton 
to  Magee,  and  took  judgment  thereon  for  the 
sum  of  $1,321,  and  a  foreclosure  of  his  ven- 
dor's lien  on  the  17th  day  of  March,  1914 ; 
that  on  the  23d  day  of  March,  1914,  Stratton 
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caused  a  writ  of  garnishment  to  issue  upoa 
his  said  Judgmeat  against  tbe  insurance  com- 
pany, and  thereby  sought  to  subject  the  in- 
surance money  due  to  Magee  to  hia  said  judg- 
ment. 

Tbe  trial  court  held  that  Stratton  had  no 
lien  nor  any  other  right  in  or  to  tbe  insur- 
ance money ;  that  it  was  not  subject  to  the 
writ  of  garnishment  issued  upon  Stratton's 
Judgment,  because  it  was  money  due  upon  a 
policy  of  Insurance  upon  the  homestead  of 
Magee. 

[S]  Appellant  insists  that  he  held  tbe  supe- 
rior title  to  the  premises  sold  to  Magee  upon 
which  tbe  bouse  destroyed  was  situated,  and 
held  a  vendor's  lien  thereon,  and  that  tbe 
house,  if  in  existence,  could  have  been  sub- 
jected to  sale  to  pay  his  Judgment  for  the 
purchase  money,  and  therefore  tbe  insurance 
money  for  Its  destruction  is  likewise  subject 
to  the  payment  of  such  Judgment  We  do  not 
tbink  the  court  erred  In  the  holding  com- 
plained of.  Insurance  money  upon  a  home- 
stead, in  tbe  absence  of  an  agreement  that 
tbe  policy  was  for  tbe  benefit  of  tbe  vendor 
holding  the  superior  title  and  note  for  un- 
paid purchase  money,  is  not  subject  to  the 
{>ayment  of  such  indebtedness  unless  agreed 
to  by  tbe  debtor.  Ward  v.  Goggan,  4  Tex. 
Civ.  App.  274,  23  S.  W.  479 ;  Cameron  v.  Fay, 
55  Tex.  58 ;  Chase  v.  Swayne,  88  Tex.  218,  30 
S.  W.  1051,  53  Am.  St  Kep.  742;  Pennsyl- 
vania Fire  Ins.  Co.  v.  Wogley,  36  S.  W.  at 
page  998. 

[6]  We  also  conclude  that  Stratton  cannot, 
since  he  took  judgment  on  his  debt  against 
Magee  and  foreclosed  bis  lien,  successfully 
claim  that  he  continued  to  hold  the  superior 
title  to  the  property  sold  to  Magee.  "When 
the  right  of  rescission  exists,  the  vendor  has 
his  choice  of  remedies.  He  may  abandon  the 
contract  and  recover  the  land,  or  he  may  af- 
firm the  contract  and  have  judgment  for  bis 
debt,  with  a  foreclosure  of  the  vendor's  lien." 
Curan  v.  Land  &  Mortgage  Co.,  24  Tex.  Civ. 
App.  499,  60  S.  W.  4G6 ;  Douglass  v.  Blount, 
67  S.  W.  at  page  489,  58  L.  R.  A.  699 ;  Gar- 
dener V.  Griffith,  93  Tex.  355,  65  S.  W.  314. 
But  be  must  choose  one  or  the  other  of  such 
remedies;  be  cannot  exercise  both.  Strat- 
ton sued  and  recovered  judgment  upon  his 
contract  of  sale  and  foreclosed  his  vendor's 
lien  on  March  17,  1914,  and  thereby  divested 


hlma^  of  the  superior  title  to  the  jfToperty., 
Having  BO  parted  with  bis  superior  title,  he 
cannot  be  heard  to  say  that  be  should  be  ten- 
titled  to  the  insurance  money  in  question  be- 
cause be  was,  in  fact  the  owner  of  the  bouse 
at  the  time  it  was  destroyed  by  fire.  See  au- 
thorities above  cited.  We  do  not  think  that 
appellant  Stratton  bad  any  interest  either 
legal  or  equitable,  in  the  insurance  money 
which  be  seeks  to  recover  ihy  his  garnishment 

[7]  Appellant's  second  assignment  insists 
that  tbe  court  erred  in  not  rendering  Judg- 
ment against  the  Westchester  Fire  Insurance 
Company  for  $831.45  in  favor  of  Magee ;  that 
being  tbe  agreed  loss  for  tbe  destruction  of 
Magee's  house. 

We  have  already  held  in  our  conclusions 
nnder  tbe  first  assignment  that  appellant  has 
no  interest  in  the  insurance  money  in  ques- 
tion, and  therefore  the  amount  of  the  recov- 
ery in  this  case  is  not  a  matter  about  which 
he  Is  concerned.  Magee,  tbe  only  party  who 
has  the  right  to  complain  of  the  inadequacy 
of  the  judgment,  is  not  complaining.  We 
therefore  overrule  the  second  assignment 

[t]  Appellant's  third  assignment  insists 
that  tbe  court  erred  in  rendering  judgment 
against  him  in  favor  of  the  insurance  com- 
pany for  $100  attorney's  fees,  because  be  says 
tbe  garnishee  was  not  discharged  on  its  an- 
swer, but  was  held  thereon  In  a  Judgment  lii 
favor  of  Magee,  tbe  beneficiary  nnder  tbe 
policy  of  insurance.  The  contention  here 
made  is  not  tenable.  The  answer  of  the  gar- 
nishee was  not  controverted,  and  tbe  gar- 
nishee was  discharged  from  tbe  garnishment 
upon  its  answer,  and,  under  article  307,  Re- 
vised Statutes  1911,  is  entitled  to  recover  his 
costs,  including  a  reasonable  attorney's  fee, 
and,  as  no  complaint  Is  made  that  the  fee  al- 
lowed in  this  case  Is  unreasonable,  we  are  not 
called  upon  to  question  Its  being  a  reasonable 
fee  In  this  case.  The  rendition  of  the  judg- 
ment in  favor  of  Magee  against  the  garnishee 
upon  his  policy  of  insurance  in  no  way  affect- 
ed his  discharge  on  bis  answer  to  appellant's 
garnishment 

This  disposes  of  all  of  appellant's  assign- 
ments, and,  as  we  find  no  such  error  commit- 
ted ty  the  trial  court  as  should  cause  rever- 
sal, the  Judgment  of  the  trial  contt  is  af- 
firmed. 

Affirmed.      ' 
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GAIiVKSTON,  H.  ft  H.  B.  00.  v.  HODNBTT. 
(Noi  6972.) 

(Court  of  CivQ  Appeal*  of  Texas.     GalyestozL 

Nov.  9,  1916.    Rehearinc  Denied 

Dec.  16,  1916.) 

1.  APPBAIi    Airo    S<BBOB    lS=9l060— Tbial    ^s> 

120— Abouubnt  of  Counsbi/— Pbbjudicial 

Bffect — Ddtt  or  Coubt. 

For  plaintiCf's  counsel  In'  argument  to  the 
Jury  to  say,  relative  to  cross-examination  by  M., 
another  counsel  for  plaintiff,  of  L.,  seeking  an 
admission  that  L.  had  made  a  statement  to  M. 
contrary  to  his  testimony,  that  there  is  a  preju- 
dice against  lawyers  going  on  the  stand  in  their 
own  cases  about  matters  to  which  witnesses 
iiave  testified,  to  dispute  them,  and  that  M. 
would  as  soon  jump  out  of  the  window  as  to 
have  been  guUty  of  putting  questions  to  a  wit- 
ness to  deceive  any  one  into  believing  that  the 
witness  had  admitted  to  him  what  agreed  with 
his  theory  of  the  case,  Was,  in  effect,  an  as- 
sertion, without  evidence  to  justify  it,  that  the 
witness  had  testified  to  facta  directly  variant 
from  his  former  statements,  constituting  im- 
proper conduct,  likely  prejudicial,  so  that  the 
court,  on  objection,  should  have  arrested  the 
argument  and  directed  the  jury  to  disregard  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4136;  Dec.  Dig.  ®=>1060; 
Trial,  Cent  Dig.  §{  285-287;    Dec.  Dig.  «=» 

2.  Tbiai.  ®=>118— Abguuxnt  or  Gounsel. 

So  far  as  argument  of  counsel,  in  a  case 
submitted  to  the  jury  on  special  issues,  explains 
to  the  jury  the  legal  effect  of  their  answers,  it  is 
improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  200-293 ;    Dec  Dig.  <S=3ll8.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Klttrell,  Special  Judge. 

Action  by  W.  J.  Hodnett  against  the  Gal- 
veston, Houston  &  Henderson  Railroad  Com- 
pany. Judgment  for  plalntifl',  and  defendant 
appeals.     Rev«:«ed  and  remanded. 

See,  also  (Sup.)  168  8.  W.  13. 

Baker,  Botts,  Parker  &  Garwood,  O.  L. 
carter,  and  Walter  H.  Walne,  all  of  Houston, 
tor  appellant  John  liOvejoy  and  Presley 
E.  Bwing,  both  of  Houston,  for  appellee. 

HcMEANS,  J.  This  suit  was  brought  by 
W.  J.  Hodnett  against  the  Galveston,  Hoo- 
ston  Sc  Henderson  Railroad  Company,  for 
damages  on  account  of  personal  injuries  al- 
leged to  have  been  received  on  the  19tb  day 
of  August,  1910.  At  the  time  of  the  accident 
appellee  was  a  section  foreman  In  appel- 
lant's employ,  and,  with  a  gang  of  Mexicans 
under  his  direction,  was  engaged  at  the  time 
in  unloading  steel  rails  from  a  flat  car.  The 
accident  happened  early  In  the  morning, 
shortly  after  the  plaintiff  began  work.  To  do 
this  work,  an  engine  was  coupled  onto  either 
two  or  three  cars,  one  of  which  was  a  flat 
car  loaded  with  steel.  The  appellee  and 
those  working  under  him  were  standing  on 
the  flat  car.  The  flat  car  was  moved,  in  each 
instance,  a  distance  of  a  rail's  length,  aiH 
proximately  SO  feet,  two  rails  were  thrown 
off,  after  whldh  the  engine  and  cars  were 
then  moved  the  pn^wr  distance,  where  two 
more  rails  were  unloaded.    After  a  number 


of  stops  had  been  made,  the  plalntUf  was 
standing  on  the  end  of  the  flat  car  furthest 
from  the  engine,  and  when  the  car  came  to 
a  stop  be  fell  to  the  ground.  The  gravamen 
of  the  plaintUTs  complaint  was  that,  being  in 
the  employment  as  section  foreman  of  the  de- 
fendant, a  corporation  operating  a  railroad 
in  this  state,  and  in  the  ordinary  discharge 
of  his  duties,  he  was  Jerked  from  the  car 
and  injtired,  and  that  such  fall  and  tnjnry 
was  due  to  the  negligence  of  the  defendant: 
(a)  In  handling  the  train  and  car  so  that  the 
car  came  to  an  unnecessarily  sudden  and 
abrupt  stop,  and  ccMisequent  bump  and  Jerk 
back;  and  (b)  In  falling  to  maintain  the 
drawbead  of  one  of  the  cars  In  a  reason- 
ably safe  condition,  so  that  It  was  defec- 
tive, and  admitted  of  undue  slack.  Appellant 
defended  <hi  the  theory  that  there  was  no 
slack  in  the  cars  and  no  rough  handling,  but 
that  the  plaintiff  became  overbalanced  and 
fell  from  the  car,  without  any  negligence  on 
appellant's  port.  A  trial  before  a  Jury  re- 
sulted in  a  verdict  and  Judgment  in  plain- 
tiffs  favor  for  $8,650,  from  which  the  de- 
fendant has  appealed. 

[1]  Appellant's  fifth  assignment  of  error 
Is  as  follows: 

"The  court  erred  in  failing  to  charge  the  jury 
to  disregard,  and  in  failing  to  reprimand  counsel 
for  the  jiae  of,  the  following  language  used  by 
plaintiffs  attorney  in  bis  opening  argument  to 
the  jury:  'Now,  I  say,  but  do  not  say  because 
I  am  associated  with  Maj.  Lovejoy — for  any 
man  in  Houston  or  elsewhere  in  the  state,  know- 
ing Maj.  Lovejoy,  knows  of  his  high  and  hon- 
orable character— that  Maj.  Lovejoy  would  a» 
soon  have  jumped  out  of  that  window  as  to 
have  been  guilty  of  patting  questions  here  to  a 
witness  to  deceive  or  mislead  anybody  into  be- 
lieving the  witness  had  admitted  to  bim  what 
agreed  with  his  (the  major's)  version  of  the 
case.'  Because  the  language  used  with  reference 
to  Maj.  Lovejoy  was  not  warranted  by  any 
facts  in  evideace,  was  an  effort  on  the  part  of 
plaintiff's  attorney  to  impeach  the  vritness  Lan- 
caster by  the  acts  and  conduct  of  Maj.  Lovejoy 
during  tie  trial  of  the  case,  contrary  to  any  of 
the  known  rules  for  impeaching  the  witness  of 
an  adversary,  and  was  an  effort  to  substitute 
the  virtues  attributed  to  Maj.  Lovejoy  for  legal 
evidence." 

On  the  trial,  while  the  defendant's  wit- 
ness, Lancaster,  was  on  the  stand  and  testi- 
fying on  cross-examination,  the  examination 
being  conducted  by  Maj.  Lovejoy,  one  of 
plaintUTs  attorneys,  the  following  questions 
were  asked  by  counsel  and  answers  made  by 
the  witness: 

"Q.  Didn't  you  say  to  Hodnett  that  you  got 
a  hard  fall,  and  it  is  a  wonder  they  didn't  kill 
every  man  on  that  car?  A.  No,  sir.  Q. 
Didn't  you  call  afterwards  at  St  Joseph's  Hos- 
pital to  see  Hodnett?  A.  No,  sir.  Q.  Up  here 
m  this  city?  A.  No,  sir.  Q.  He  called  to  see 
you,  didn't  he;  you  were  up  there  sick?  A.  I 
was  hurt  Q.  Up  in  St.  Joseph's  hospital?  A. 
Yes,  sir.  Q.  And  didn't  you  and  Hodnett  again 
talk  over  ttie  way  in  which  he  was  thrown  off 
of  that  car?  A.  No,  sir.  Q.  And  didn't  you 
say  up  there  that  'it  is  a  wonder  it  didn't  kill 
every  man  on  that  car'?  A.  No,  sir.  Q.  Mr. 
Lancaster,  didn't  you  tell  Mr.  Hodnett  that  he 
could  call  on  you  at  any  time  in  undertaking 
to  maintain  his  rights  for  the  mjuries  he  said 


«=»For  other  eases  see  same  topic  and  KET-NVHBER  In  all  K«y-Numbcred  Digests  ai^d  Indaxs*^ 
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lie  had  — H*«iw«J.  and  tlut  TMI  would  teatitr 
to  that  in  court?  A.  Not  as  I  lemeoiber  of.  Q. 
Didn't  Toa  express  your  sTmpathr  with  him, 
and  tdl  him  that  Uiwe  was  no  neceantr  of 
that  man  handling  that  cngiae  in  that  waTt  ■"d 
that  he  outfit  to  leoovo'?  A.  I  might  faav*  ez- 
pressed  mj  sjmpathr  with  him  for  being  hut. 
Q.  Ton  went  to  see  Mr.  Hodnett  when  be  was 
in  his  room  there?  A.  Ko^  sir.  Q.  Did  you 
ever  talk  with  aaybodr  else  about  how  Mr. 
Hodnett  was  thrown  oC  ot  that  car?  A.  No, 
sir.  Q.  Ton  are  certain  of  Uiat?  A.  Tea,  sir. 
Q.  Did  anybody  connected  with  Mr.  Hodnett's 
case  ever  ask  you  to  tell  them  how  he  was  hurt? 
Stop  a  minute  and  refresh  yonr  memory.  A. 
I  had  a  little  talk  with  Mr.  Hodnett  about  a 
year  afterwards.  I  met  him  on  Main  street 
here,  and  asked  him  how  he  was  getting  along, 
and  he  said  very  well,  considrriwg.  Q.  And  did 
yon  go  with  Urn  to  any  lawyer's  office?  A. 
No.  sir.  Q.  Did  yon  ever  tell  any  of  his  law- 
yers how  he  waa  hart;  how  he  was  jerked  oC 
that  train?  A.  Not  aa  I  know  oC  Q.  Are 
yon  certain  at  Oat?     A.  Tea,  sir.     Q.  Didn't 

fon  tell  me  that  yoa  would  come  here  at  any  time 
would  noti^  yon  if  I  would  pay  your  exiiena- 
es  and  your  time,  and  that  you  would  come  here 
and  testify  for  Mr.  HodnettT  A.  I  don't  r»- 
member  that.  Q.  Didn't  you  come  to  my  office 
and  volunteer  that  statement?  A.  No.  Q. 
When  you  got  hurt,  I  represented  yon,  didn't  I? 
A.  Tea.  sir.  Q.  Didn't  we  talk  over  bow  Mr. 
Hodnett  got  hurt,  and  aomething  aboot  hia  case? 
A.  Tes;  I  belicTe  so.  <^A11  I  want  to  da  is 
refresh  your  memory.  Didn't  yon,  on  more 
than  one  occasion,  offer  to  make  a  wntten  state- 
ment for  me  in  this  ease,  to  the  effect  that 
Mr.  Hodnett  waa  jerked  off  of  that  train  down 
there,  and  hurt  because  of  the  way  in  irtiich 
that  engine  was  handled?  Now  stop  one  min- 
ute and  think.  A.  Put  the  qoestion  to  me 
again.  Q.  Did  you  offer  to  make  a  statement 
in  writing  that  you  would  testify  to  it  that  Mr. 
Hodnett  waa  thrown  off  of  that  ear  down  thoe 
and  hart  becanse  of  the  violent  wa^  in  which 
that  engine  waa  handled?  A.  No,  air.  Q.  Yoa 
talked  about  it,  didn't  yon?  A.  I  talked  t» 
yoa  regarding  the  caae.  Q.  Didn't  yoa  oCer  to 
come  here  and  testify  in  the  case  for  Mr.  Hod- 
nett that  be  was  thrown  off  of  that  car  down 
then  and  hut  by  the  violent  way  in  whidi  the 
engine  waa  handled,  at  any  time  that  we  would 
pay  your  expenses  and  pay  you  for  your  time? 
A.  No,  sir.  Q.  Are  yon  certain  of  that?  A. 
Certain.  Q.  Xou  told  him  that  yoo  would  tes- 
tiCy  in  his  case,  didn't  you?  A.  I  toM  him  I 
would  testify  in  his  case,  yes.  Q.  What  did 
you  offer  to  testify  in  his  caae  for  if  you  didn't 
know  that  your  testimony  would  be  in  his  in- 
terest? Didn't  you  tell  Mr.  Hodnett  that  you 
would  come  here  and  testis  in  bis  caae  any 
time  he  would  let  yon  know?  A.  No.  air.  ij. 
Ton  said  awhile  ago  that  yoa  toM  bim  Oat 
you  would  cooie  here  and  testify;  yoa  aaid  that 
awhile  ago?  A.  No,  sir.  Q.  Didn't  yoa  tell 
me  yoo  would  testis  in  his  case?  A.  No,  sir; 
not  as  I  remember.  Q.  What  wen  you  talk- 
ing to  me  about  it  fbr,  then?  A.  Ton  were 
uking  me  some  questions  in  reinid  to  it.  Q. 
Mr.  Lancaster,  didn't  you  say— didn't  1  tdl  you 
what  Mr.  Hodnett  had  said;  that  you  had  said 
to  him— didn't  1  repeat  this  to  you  at  that  time? 
Ttat  Mr.  Hodnett  told  me  that  you  bad  to^d 
him,  when  you  picked  him  up  and  asked  him 
if  be  was  hurt,  that  it  was  a  wonder  that  they 
hadn't  killed  every  man  on  that  car?  A.  Not 
aa  I  icmember  of.  Q.  And  didn't  you  cay  that 
yon  did  say  that  to  him,  and  that  it  was  a 
wonder  they  r<Mn't  kill  them?  A.  No,  sir. 
Q.  And  yoo  did  talk  to  me  about  it,  and 
you  did  agree  to  come  here  and  testify  if  1 
would  pay  your  expenses?  A.  No,  sir.  Q. 
Didn't  you  agree  to  let  me  know  where  your 
address  was?  A.  No,  sir.  Q.  Did  you  give  any 
reason  to  me  why,  or  what  I  must  do  in  addi- 
tion to  tfiat  in  order  to  get  you  to  testify?  A. 
No^  sir.    Q.  Mr.  Hodnett,  didnt  jou,  down  at 


the  hospital  here,  St.  Joseph's  Hospital—  No^ 
I  wtB  aafc  you  thia:  Dd  yoa  know  wbethev— on« 
of  the  box  cars  there— onev  anyhow,  was  an  M., 
K.  &  T.  car,  wasn't  it?  A.  I  dtw't  remember 
the  initial.  Q.  Do  yoa  know  where  they 
picked  it  np?  A.  I  im't  remcoiber  wiMeR  we 
got  it.  Q.  Didn't  yoo  tdl  Mr.  Hodnett  down 
in  the  boaiHtal,  what  he  went  down  to  see  yoo, 
that  when  you  did  testify  in  this  case,  yoa 
would  show  that  both  drawheads  en  that  car 
were  in  bad  orden  and  that  you  wonU  tell 
where  they  got  it  bom?  A.  No.  sir.  Q.  Was 
anything  aaid  of  the  car,  that  you  recollect  oft 
A.  No,  sir.  Q.  Ton  don't  recolleet  anythinc 
that  was  said  about  it?  A.  There  waa  noth- 
ing said  about  it  aa  I  remcmbec." 

In  ttae  opening  nrgnment  to  tlie  Joiy  Mr. 
Presley  K.  Swing,  also  coonael  for  plulntlff, 
made  use  of  the  following  language: 

•mmka  Laneaater.  He  didn^  testifr  on  the 
former  trial,  hot  he  did  testify  «n  this  trial. 
Ton  heard  die  major^s  (referaice  to  Maj.  Love- 
joy,  one  of  the  plaintiff's  attomas)  qneationa 
to  him.  Toa  foiow,  of  course,  and  you  are  en- 
titled to  know,  of  the  prejudice  against  lawyers 
going  on  the  stud  in  their  own  cases  about 
matten  to  wUek  witneases  have  testified  te 
dispute  them.  It  ie  atmply  regarded  as  not 
nnrfessioDal  to  de  it.  I  do  not  mean  to  say 
but  that  at  times  we  may,  and  aome  of  as  do^ 
testify  to  important  mattwoL  hot  pot  generally. 
Now,  I  say.  but  do  not  aay  beeaose  I  am  asso- 
ciated with  Maj.  Jjovcjoy— Cor  any  man  in 
Houston  or  daewbew  in  the  state,  knowing  Msj. 
Loveioy,  knows  his  high  and  honorable  char- 
acter—Uiat- John  liovejoy  would  aa  soon  have 
jumped  out  of  that  window  aa  to  have  been 
guUfy  of  patting  qoestions  here  to  a  witness  to 
deceive  or  mislead  anybody  into  believing  the 
witness  had  admitted  to  him  what  agreed  with 
his  (the  savior's)  versian  of  Oe  cnsc^" 

Wberenpon  the  detaidaaf  s  httomey,  widH 
oat  interrapting  eoonad  for  the  pUlntUt; 
called  the  attegrton  of  the  oooit  to  the  r» 
■Mu-ks  of  coonael  with  reference  to  MaJ. 
Lovejoy  and  his  qiwBtionB  to  the  witness 
and  excepted  thereto^  hat  the  eoart  toek  no 
action  with  reference  to  the  argument  made 
or  the  exception  thereta  T%e  witness  Lan- 
caster, on  direct  ezaminatian,  had  testified: 

"I  was  present  down  th«e  at  the  time  when 
Mr.  Hnlnett  had  a  fall  from  a  fiat  car.  •  •  • 
The  train  consisted  of  a  box  car  and  a  flat 
car  and  the  engine.  Mr.  Hodnett  was  on  the 
end  of  the  flat  car;  the  train  waa  beaded  east: 
the  flat  car  was  in  front  going  east,  then  came 
the  box  ear.  •  •  •  l^ere  were  two  cars  in 
that  string,  a  flat  car  and  a  box  car.  I  saw 
Mr.  Hodnett  aa  he  waa  telling.  •  •  •  At  the 
time  he  fell  the  engine  and  cam  had  come  to  a 
stop— just  about  the  same  kind  of  a  stop  we  bad 
been  maldng  for  15  or  SO  stops  before.  I  did 
not  notice  any  sadden  stop  with  a  jerk.  I  did 
not  notice  any  more  alack  in  the  drawheads  of 
those  cats  than  ia  osaaL  •  *  •  The  speed  at 
which  that  train  was  moving  at  the  time  the  ac- 
cident happened  waa  ao  diAt  that  it  would  fat 
bard  to  estimate  !!.••»  After  we  finished 
unloading  the  ste^  Smith  did  not  give  us  any 
instructions  to  put  a  bad-order  box  car  on  tbs 
rep-iir  track  out  of  this  train.  TTiere  were  no 
bad-<»rd«r  ears  on  this  train,  not  aa  I  know  of ; 
w*  had  no  bad-ordH-  oars  in  it." 

Tlte  aignment  complained  of  waa  not  only 
improp«r,  bat  tn  oar  opinion  extremely 
prejudicial  to  deftedant.  To  make  the  truth 
of  this  tftatement  apparent.  It  Is  only  necee- 
satT  to  say  that  Hcdnett.  the  plalntUt;  alone 
t«<stMcd  to  the  rough  handling  of  tiie  train 
and  the  nnusual  sUck  doe  tn  thp  detecttve- 
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nees  of  tbe  drawbeada  In  one  of  Che  cars,  to 
each  of  which  he  attributed  his  fall  and  con- 
sequent Injury,  while  five  or  six  witnesses, 
all  of  whom  were  then  employes  of  the  de- 
fendant, and  some  of  whom  were  In  Its  em- 
ployment at  tbe  time  of  the  trial,  testified 
that  there  was  no  rongh  handling  and  no  un- 
nsnal  slack.  Thus  the  fact  Issues  were 
sharply  drawn,  and  the  testtmony,  in  point 
of  number  of  witnesses,  greatly  preponder- 
ates against  the  plalntUTs  theory  of  the  cause 
of  his  Injury.  We  do  not  mean  to  be  under- 
stood as  holding  that  the  verdict  was  so 
manifestly  against  the  great  weight  and  pre- 
I>onderance  of  the  testimony  as  to  authorize 
tbe  court  to  set  it  aside;  for  that  question 
we  do  not  decide,  and  In  view  of  the  dispo- 
sition we  shall  make  of  this  appeal,  it  would 
be  Improper  to  now  decide  it.  But  it  Is  our 
opinion  that  In  tbe  circumstances  stated  the 
effect  of  the  argument  was  calculated  to  con- 
vince the  Jury  that  Lancaster  had  made 
statements  to  MaJ.  Lovejoy  wholly  at  vari- 
ance with  his  testimony  and  corroborative 
of  plaintiff's  theory  of  the  case,  and  that  tbe 
only  reason  that  MaJ.  Lovejoy  did  not  take' 
the  stand  and  by  his  testimony  impeach  the 
witness  was  because  of  tbe — 

"prejadice  against  lawyers  going  on  the  stand 
bi  their  own  cases  about  matters  to  which  wit- 
nesses have  testified  to  dispute  them." 

To  say  in  direct  connection  with  the  lan- 
guage used  as  above  quoted  that  MaJ.  Love- 
Joy  "would  as  soon  have  Jumped  out  of  that 
window  as  to  have  been  guilty  of  putting 
questions  here  to  a  witness  to  deceive  or  mis- 
lead anybody  into  believing  the  witness  had 
admitted  to  him  what  agreed  with  his  (the 
major's),  vereion  of  the  case"  was  in  effect 
an  assertion,  without  evidence  to  Justify 
ft,  that  the  witness  had  testified  to  facts  di- 
rectly variant  from  his  former  statements; 
and  the  probable,  if  not  the  necessary,  effect 
of  this  was  to  Induce  the  belief  In  the  minds 
of  the  Jury  that  he  had  sworn  falsely,  and 
this  was  calculated  to  cast  suspicion  upon 
the  testimony  of  all  of  defendant's  witnesses 
with  which  the  testimony  of  Lancaster 
agreed.  We  readily  accept  as  true  the  state- 
ment of  counsel  that  be  made  the  argument 
merely  to  relieve  his  associate  from  a  possi- 
ble wrong  imio'ession  of  bis  act  by  tbe  Jury, 
and  not  with  any  thought  of  having  tbe  Jury 
think  that  the  plaintiff  could  get  benefit  from 
the  statements  of  the  witness  Inquired  about 
when  unproved.  The  lofty  character  of  the 
dlstlngnlshed  and  able  counsel  acquits  bim 
in  tbe  mind  of  this  court  of  any  intention  to 
mislead  or  deceive  the  Jury,  and  it  is  prob- 
able that  the  fact  of  bis  prominence  gave 
greater  weight  to  his  statements  with  the 
Jnry ;  but  we  cannot  look  to  tbe  intention  of 
tbe  counsel  in  smlcing  tbe  argument,  but 
only  to  tbe  probable  effect  it  bad  Upon  the 
Jury  in  determining  tbe  weight  of  tbe  evi- 
dence ;  and,  believing,  as  we  do,  that  tbe 
argument  was  extremely  prejudicial  to  de- 
fendant. It  Is  our   opinion   that  the   trial 


Judge  erred  In  failing  to  arrest  tbe  argu- 
ment when  bis  attrition  was  called  to  It 
and  in  not  instructing  tbe  Jury  to  disregard 
it,  and  that  this  error  requires  a  reversal 
of  the  Judgment 

[2]  Appellant  by  Its  sixth  assignment  com- 
plains that: 

"The  conrt  erred  In  failing  to  instruct  th« 
Jury  to  disregard,  and  in  failing  to  reprimand 
counsel  for  tus  closing  statement  to  tbe  Jury  a* 
to  bow  they  should  answer  the  special  issues 
submitted  to  them  by  the  court  if  they  wanted 
plaintiff  to  recover." 

Under  this  assignment  tbe  following  prop- 
osition is  advanced: 

"Where  a  case  is  submitted  to  a  jury  on  spe- 
cial issues,  it  is  reversible  error  for  the  court  to 
permit  counsel,  without  rebuke,  to  advise  the 
jury 'in  his  ar^ment  what  tlie  legal  effect  of 
their  answer  will  be." 

The  case  was  submitted  to  tbe  Jury  on 
special  Issues  in  the  form  of  interrogatories. 
During  the  argument  plaintiff's  counsel  used 
the  following  language: 

"We  claim  that  every  question  submitted  here 
to  you  should  be  answered,  Tea,'  down  to  the 

auestion  for  damages,  and  we  submit  to  yon 
lat  the  question  for  damages  diould  be  answer- 
ed in  the  amount  that  you  find,  and  we  submit 
that  all  of  the  questions  after  die  questions  for 
damages  there  should  be  answered,  'No,'  if 
you  want  the  plaintiff  to  recover  and  believe  he 
ought  to  recover ;  that  is  the  way  we  want  you 
to  answer  it" 

Without  Interrupting  the  attorney  in  bia 
argument  tiie  defmdant's  attorney  celled  the 
court's  attention  to  the  argument,  and  ex- 
cepted to  It  on  the  ground  that  It  was  an 
effort  of  counsel  to  explain  to  tbe  Jury  the 
legal  effect  of  their  answers  to  the  special 
Issues  submitted;  but  the  court  did  not  in- 
struct the  Jury  In  reference  thereto.  It  seems 
to  us  that  the  argument  went  far  toward  ex- 
plaining to  the  Jury  the  legal  effect  of  their 
answers,  and  to  the  extent  it  went  in  this 
direction  the  argument  was  improper.  In 
Fain  V.  Nelms,  156  S.  W.  281,  this  court  had 
occasion  to  pass  upon  a  similar  question  and 
there  held  that  the  argument  under  the  cir- 
cumstances of  that  case,  was  improper,  and 
that  the  court  should  have  stopped  It  when 
attention  was  called  to  it  In  writing  the 
opinion  of  the  court  our  late  Associate  Jus- 
tice Keese  uses  the  following  language: 

"The  Jury,  as  triers  of  fact  solely,  had  noth- 
ing to  do  with  the  le^l  effect  of  their  findings. 
This  was  a  matter  which  could  not  properly  con- 
cern them.  They  were  only  to  find  the  facts. 
Tbe  argument  came  very  near  a  direct  invita- 
tion to  the  jury  to  consider,  iu  finding  this 
fact,  what  tbe  legal  effect  would  be.  The  argu- 
ment should  not  have  been  made,  nor  should 
tbe  conrt  have  allowed  it  to  be  made,  and  to  give 
tacit  approval  of  it  by  disregarding  appellant's 
objection." 

We  adhere  to  the  ruling  in  the  Fain  Case, 
and  will  continue  to  do  so  until  convinced 
of  its  erroneousuess  by  reasoning  more  co- 
gent than  that  offered  by  appellee's  attorneys. 
Nor  can  we  agree  with  appellee's  attorneys 
that  in  that  ease  we  indulged  in  rieasoning 
to  be  "deplored." 

However,  as  tbe  Judgment  must  be  icversed 
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tor  tbe  error  hereinbefore  discuased,  and  as 
tlie  error  here  complained  of  vrlll  not  likely 
arise  upon  another  trial,  we  do  not  tlilnlc  it 
necessary  to  commit  ourselvee  upon  the  ques- 
tion as  to  whether  the  error,  under  the  facts 
of  this  case,  requires  a  reveraaL 

We  have  examined  all  the  other  assign- 
ments of  error  presented  by  appellant  in  its 
brief,  and  are  of  the  opinion  that  none  of 
them  points  out  reversible  error.  "For  the 
error  first  indicated,  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


FEEGIiES  et  al.  v.  SLAUGHTER  et.aL 

(No.  7427.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 

18,  1915.    Rehearing  Denied  Jan.  22,  1916.) 

1.   Wllifl       <S=5C00— COMSTBUOTION  — BSTAIK 
OONVKYICD. 

Where  a  will,  in  the  first  clause,  gave  tes- 
tator's property  to  his  wife  without  limitation, 
but  dechired  in  another  that  whatever  property 
the  wife  might  own  at  her  death  should  be  equal- 
ly divided  between  her  relatives  and  testators. 
but  that  she  should  have  fuU  power  of  control 
and  disposition  during  her  life,  such  will  Qid  not 
Umit  the  wife's  rights  in  the  property  to  a  hfe 
estate,  since  it  is  a  primary  canon  of  construc- 
tion that  the  intention  of  the  testator  should  be 
discovered  and  e£Eectuated  whenever  possible, 
and  in  case  of  repugnancy  that  construction  is 
favored  which  admite  of  irunediate  vesting  ol 
the  entire  estate. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent. 
Dig.  §!  1335-1339;   Dec.  Dig.  <S=»000.] 

2.  Wills  <^=>487— Action  to  Constbdi!— Am- 
biguity—ADMrrriwo  PaBOL  BVIDENCK. 

Where  testator's  wM  gave  his  property  ab- 
solutely to  his  wife,  and  provided  that  whatever 
might  be  left  at  her  death  should  be  equally  di- 
vided among  their  relatives,  also  giving  her  fuU 
power  to  control  and  dispose  of  the  property 
during  her  bfe,  the  latter  clause  was  not  such 
a  legal  Umitation  upon  the  estate  granted  the 
wife  at  first  as  to  make  the  wiU.  ambiifuous  and 
permit  evidence  of  the  maker's  in  tendon  diifer- 
St  from  the  legal  import  of  the  wiU  itself. 

[Ed.  Note.— For  other  cases,  see  Wil^Cent 
Difr  H  1023,  1026-1032:    Dec.  Dig.  <S=»487.| 

3.  Wiixs   «=>683^PowKB   Of  Disposition— 

Where  testator's  will  gave  his  wife  a  life 
oatfite  with  remainder  to  their  relatives,  and 
Su  piwer  to  control  and  dispose  of  the  prop- 
Sw.^e  wife's  acts  of  disposition  during  her 
Ufe  cut  off  the  remaindermen's  contingent  right 
[Ed  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  S§  1655-1661;  Dec.  Dig.  «=>603.] 
4    WILLS    «=600-POWKB    O*    DlSPOBITION- 

■nVheTeTest^afor^^fwSi  gave  ««  P/oper^„^ 
hta  wife  with  power  of  control  and  disposition, 

Mrfu^cl^?^UeMWfe 
Se  prc^eeds  oi  the  property  sold  by  the  wife^ 

lEd.  Note.-For  other  cases,  "^Wmf-  C«it 
DigTil  1335-1339;    J>eo.  Dig.  <8=»600.1 
6.  Wn-ts  «=>693-PowKB   or  Disposition- 


wife  by  gift  was  effectual  to  bat  the  rdatives' 

right. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §9  1655,  1661 ;   Dec.  Dig.  <8=>e93.] 
6.  Deeds  (S=»17— Considebation. 

Where  the  grantee  of  realty  paid  thegrM- 
tor  $10  cash,  provided  an  annuity  of  *800  lor 
her,  and  agreed  to  render  her  personal  serviccB 
in  caring  for  her  as  a  daughter  would  her 
mother,  which  she  did  until  the  griintor  s  death, 
there  was  consideration  for  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §!  26-37;   Dec.  Dig.  «=5>17.J 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Suit  by  Mrs.  S.  A.  Feegles  and  others 
against  C.  O.  Slaughter  and  others  for  the 
construction  of  a  will  and  the  recovery  of 
prwerty.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Henry  P.  Edwards  and  Cockrell,  Gray  & 
McBrlde,  all  of  Dallas,  for  appellants. 
Thompson,  Knight,  Baker  &  Harris,  Towne 
Young,  and  Garden,  Starling,  Garden,  Hemp- 
hill &  Wallace,  all  of  Dallas,  for  appellees. 


^^wi..,.4.  foBtfltor's  will  gave  his  wife  absolute 
™,w«y^rconWla^d  dispose  of  the  prooerty 
P°^Lrwhatwer  might  be  left  on  her  death 
If  go  W  tttir^daUves.  a  disposition  by  the 


RAINET,  C.  J.  Appellants,  relations  of  J. 
B.  D.  Young,  deceased,  brought  this  suit 
against  the  appellee  to  construe  the  last  will 
and  testament  of  the  said  Young,  and  to  re- 
cover the  property  devised  therein,  which 
property  was  wiUed  by  the  said  Young  to 
hU  wife,  Mrs.  L.  V.  Young,  and  by  her  wiUed 
to  Mrs.  Ann  A.  Knight,  and  to  recover  the 
property  or  proceeds  alleged  to  have  been  de- 
vised by  the  will  to  plaintiffs.  The  general 
issue  was  Joined,  and  upon  hearing  the  evi- 
dence the  court  Instructed  the  Jury  to  return 
a  verdict  for  the  appellees,  which  was  done, 
and  Judgment  was  so  rendered,  from  which 
this  appeal  is  prosecuted. 

J.  B.  D.  Young  and  Ia  V.  Young  for  years 
lived  together  as  husband  and  wife.  He  was 
over  65  years  old  and  she  was  over  60  years 
old  when  he  died.  They  had  only  one  child, 
which  died  in  early  Infancy.  They,  as  hus- 
band and  wife,  accumulated  the  property 
which  Is  the  subject  of  this  suit.  J.  B.  D. 
Young  came  to  Texas  in  an  early  day,  leav- 
ing his  relatives  in  one  of  the  older  states, 
and  thereafter  had  no  contact  with  them. 
Mrs.  Young  had  some  relatives,  whose  names 
and  addresses  are  not  known,  except  a  sister, 
Mrs.  Feegles,  one  of  the  appellants,  whose 
personal  relations  with  Mrs.  Young  were  not 
congenial.  None  of  the  appellants  were  de- 
pendent on  Mr.  and  Mrs.  Young. 

On  May  1,  1901,  J.  B.  D.  Young  executed 
his  last  will  and  testament,  and  thereafter 
on  June  8,  1901,  died,  owning  the  property  In 
suit  His  will  was  duly  probated,  and  Mrs. 
Young  qualified  as  sole  executrix.  Said  will 
is  as  follows: 
"The  State  of  Texas,  County  of  Dallas. 

"Know  all  men  by  these  presents :    That  I, 
J.  B.  D.  Young,  of  the  above  named  county  nn<i 
state,  being  of  sound  mind  and  disposing  mem- 
ory, do  make  this  my  last  will  and  testament 
'    "I.  It  is  my  will  and  desire,  and  I  do  hereby 
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bequeath  all  my  property.  Itotli  real  and  person- 
al, to  my  beloved  and  faithful  wife,  Mrs.  Ii.  Y. 
Toun^r. 

"II.  I  do  hereby  constitate  and  appoint  my 
wife  my  sole  executrix,  and  direct  that  no  bond 
shall  be  required  of  her. 

"III.  I  desire  and  direct  that  no  proceedings 
shall  be  had  in  court  in  reference  to  my  estate 
other  than  probate  of  my  will,  and  the  filing  of 
an  inventory  and   appraisement 

"TV.  I  direct  that  all  my  just  debts  shall  be 
seasonably  paid. 

"V.  I  further  desire  and  hereby  will  and  di- 
rect that  npon  the  death  of  my  wife  the  proper- 
ty which  she  then  owns  shall  be  egaaUy  divided 
between  her  relatives  and  my  relatives,  it  being 
intended  that  she  shall  have  full  power  to  con- 
trol and  dispose  of  the  property  during  her  life. 

"Witness  my  hand  this  May  the  14th,  1901. 
"J.  B.  0.  Young. 
"Witnesses: 

"N.  W.  Rnley. 
"V.  E.  Armstrong." 

Soon  after  the  probate  of  this  will  Mrs. 
Xoong  took  charge  of  said  property  and  sold 
to  Guy  Sompter  one  tract  for  $15,200  cash, 
which  was  used  by  her  in  building  a  home 
and  for  other  things.  In  1002  she  sold  to 
R.  E.  L.  Knight  for  a  valuable  consideration 
a  tract,  the  consideration  being  $3,000  cash, 
and  in  1906  she  sold  to  said  Knight  a  tract 
fbr  a  consideration  of  $300  cash.  Knight 
was  3.  B.  D.  Young's  attorney  during  his  life- 
time, and  after  his  death  contiaaed  to  be 
Mrs.  Tonng's  attorney. 

On  September  23,  1902,  Mrs.  Young  ex- 
ecuted her  last  will  and  testament,  by  the 
terms  of  which  she  devised  all  her  prc^erty 
to  Mrs.  Ann  A.  Knight,  wife  of  R.  E.  L. 
Knight  On  April  23,  1913,  Mrs.  Young  died, 
making  no  other  will,  which  will  was  probat- 
ed in  July,  1913. 

In  1902  Mrs.  Young  deeded  to  Mrs.  Knigbt 
the  Slaughter  tract,  the  consideration  recited 
In  the  deed  bdng  "$10  and  other  valuable 
considerations."  The  deed  retained  a  life 
estate  in  Mrs.  Young.  Said  tract  was  rent- 
ing at  the  time  for  $150  per  month.  Mrs. 
Young  received  the  rents  on  said  property 
until  December  24,  1906,  when  she  and  Mr. 
and  Mrs.  Ejiight  executed  a  deed  to  C.  C. 
Slaughter  for  said  tract  for  $35,000  cash 
paid;  $10,000  of  the  money  Mrs.  Young  trans- 
ferred to  Mrs.  Knight,  upon  Mr.  and  Mrs. 
ICnight's  agreement  to  pay  her  thereafter 
$600  a  year  for  her  life.  The  remaining  $25,- 
000  of  the  consideration  they  invested  in  the 
purchase  of  the  Bosbyshell  tract  on  Elm 
street,  near  Lamar,  taking  a  deed  from  Bos- 
byshell to  Mrs.  Young,  and  she  in  turn,  with- 
in a  few  days  thereafter,  executed  a  deed  to 
Uns.  Knight,  wherein  she  undertook  to  re- 
serve the  life  estate  in  the  tract  and  convey 
the  remainder  to  Mrs.  Knight;  the  deed  be- 
ing exactly  similar  In  form  to  the  one  that 
she  had  formerly  executed  to  Mrs.  Knigbt 
to  the  Slaughter  tract  Mrs.  Young  contin- 
ued thereafter  to  receive  the  rents,  amount- 
ing to  about  $175  a  month,  on  the  Bosbyshell 
tract,  and  to  use  them,  until  August  SO,  1912, 
when  Mrs.  Young  and  Mr.  and  Mrs.  Knigbt, 
far  a  consideration  of  $40,000,  deeded  said 


Bosbyshell  tract  to  one  Hart,  $9,000  of  the  con- 
sideration being  a  lot  on  Boss  avenue  (Ross 
avenue  tract),  and  the  remaining  $31,000  be- 
ing Hart's  notes.  Mrs.  Young  and  Mr.  and 
Mrs.  Knight  then  made  an  agreement,  and 
carried  it  into  execution,  by  which  Mr.  and 
Mrs.  Knight  agreed  to  pay  Mrs.  Young  $150 
a  month  for  her  life  and  relieve  her  of  taxes, 
in  consideration  whereof  Mrs.  Young  made 
over  to  Mrs.  Knight  the  $31,000  Hart  notes, 
and  the  iRioss  avenue  tract  was  deeded  to  R. 
E.  L.  Knight  for  Mrs.  Knight's  benefit 

Mrs.  Knight's  testimony  is  quite  lengthy, 
but  is  practically  uncontradicted,  and  from 
which  excerpts  are  taken  to  the  effect  as 
follows: 

"I  remember  the  occasion  in  January,  1902, 
when  Mrs.  Young  made  deed  to  me  to  the 
Slaughter  tract  of  land.  The  deed  recites  the 
consideration  of  $10  and  other  valuable  cuusid- 
eratiouB.  The  first  conversation  that  Airs. 
Young  and  I  had  concerning  her  intention  to 
deed  me  that  property  was  on  my  way  home 
from  town.  I  had  been  down  in  Dallas  shop- 
ping with  her,  and  going  home  she  made  that 
proposition,  and  we  discussed  it  going  home,  all 
the  way  out  from  Sangera.  She  just  siniply 
said  she  wanted  to  make  a  trade  with  me.  She 
had  a  proposition  to  submit.  She  said  she  was 
alone,  and  that  she  missed  Mr.  Young  very 
much,  and  she  felt  her  dependence,  and  she 
thought  this  matter  over  and  bad  decided  to  buy 
my  services.  She  had  to  buy  somebody's,  and 
she  wanted  to  have  me  promise  that  I  would 
take  care  of  her  and  do  these  tbings  I  have  said 
for  her,  and  in  fulfillment  of  that  she  would 
deed  me  this  property.  She  said  I  should  take 
care  of  her  and  look  after  her.  I  don't  mean 
financial  support;  she  was  able  to  take  care 
of  herself  financially.  In  addition  to  the  $10 
that  I  was  to  pay  for  the  deed  to  this  property, 
I  was  to  give  her  love  and  affection,  and  my 
attention,  and  administer  to  ber  during  her 
lifetime.  I  was  to  respond  to  any  call  at  any 
time  that  she  should  make  on  me.  I  was  to 
look  after  her  while  she  was  sick,  and  do  all 
that  a  daughter  should  have  done,  and  I  was  to 
look  after  her  during  her  sickness,  and  see  that 
she  was  properly  buried,  look  after  her  grave 
after  she  was  gone,  also  that  of  Mr.  Young. 
I  don't,  remember  what  was  said  exactly  when 
she  handed  me  the  deed ;  she  just  merely  asked 
me  for  the  $10,  and  responding  to  that  I  paid 
her  the  $10i  We  talked  it  over  and  I  explained 
to  her  that  I  felt  that  I  would  be  willing.  We 
had  always  been  friends  of  long  standing,  and  I 
was  sure  I  was  generous  and  kind  enough  at 
heart  to  look  after  her  without,  and  I  didn't 
like  to  sell  my  services  to  a  friend,  but  she 
would  have  it  that  way,  because,  she  said,  she 
might  live  to  be  a  very  old  woman,  and  become 
a  very  great  tax  and  a  care  on  me,  and  she 
would  not  be  satisfied  or  comfortable  until  she 
was  sure  she  had  bought  me  and  1  would  accept 
it  on  that  condition ;  that  is,  that  I  would  per- 
mit her  to  buy  me,  and  the  obligation  did  not 
end  with  her  death.  It  is  ^oing  on  now.  I  told 
her  I  would  not  consider  it  at  all  until  I  dis- 
cussed it  with  my  own  family,  my  mother  and 
brothers.  I  thought  it  was  too  great  a  task, 
too  great  a  responsibility,  and  I  was  not  sure 
of  my  own  character.  I  did  not  know  whether 
or  not  I  had  the  dignity  of  character  to  keep 
a  trade  like  that,  and  I  was  not  willing  to  go 
into  it  unless  I  had  advised  with  my  family.  I 
did  not  accept  the  proposition  at  once,  but  cer- 
tainly within  two  days  I  accepted  her  proposi- 
tion. I  cannot  tell  you  all  the  services  I  per- 
formed for  Mrs.  Young  after  she  made  me  that 
deed.  I  called  her  up  over  telephone  freouent- 
ly  to  know  how  she  was  doing,  and,  if  sh» 
needed  anydiing,  or  wanted  'anything,  and  I 
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bdped  her  to  rent  the  bouae  when  It  waa  va- 
cant. I  put  advertisements  in  the  newspai>er8 
and  looked  up  people  to  go  oat  and  liye  with 
her.  I  shopped  tnth  her,  helped  her  buy  her 
clothea,  hata,  fnmitvre,  helped  her  buy  a  horm 
and  baggy,  and  there  was  nothing  that  you 
could  detail  that  could  be  done  for  anybody 
that  I  didn't  do  f«r  her,  or  help  to  do,  and  fre- 
quently did  it  all.  She  vent  away  awhile  in  the 
summer,  and  she  came  to  my  house  and  visited 
in  the  home  of  my  family.  Yes;  in  my  plead- 
ings I  have  alleged  that  I  was  to  give  Mrs. 
Young  all  the  nurture,  assistance,  aid,  and 
every  attention  that  might  be  required  in  sick- 
ness or  health  during  her  lifetime,  and  I  would 
render  unto  her  just  everything  that  she  ever 
demanded  or  ever  wanted.  I  gave  her  exactly 
what  I  gave  to  my  mother,  I  responded  to 
her  requests,  to  any  requests  that  she  might 
make  at  any  time,  regardless  of  what  my  condi- 
tion was.  She  never  phoned  me  to  come  down 
there  that  I  didn't  go,  unless  I  wasn't  well.  I 
was  never  phoned  to  or  called  for  that  I  didn't 
respond  immediately  at  any  time.  The  agree- 
ment was  that  I  was  to  give  her  my  time,  give 
her  all  the  nurture,  assistance,  aid,  that  she 
needed,  and  my  position,  my  duty,  toward  Mrs. 
Young  was  that  of  daughter.  She  demanded 
of  me  exactly  what  my  mother  would  have,  and 
I  used  to  look  after  her  when  she  was  sick, 
took  care  of  her.  and  protected  her  in  every 
way.  I  looked  arter  her  in  any  way  just  as  I 
would  have  done  my  own  mother.  I  was  pres- 
ent at  the  death  ot  Mrs.  Young.  When  she 
died  she  lacked  2  days  of  being  77  years  of  age. 
I  would  like  to  say  this:  I  felt  doubly  re- 
sponsible for  her  wdfare,  not  only  because  she 
had  paid  me  to  take  care  of  her  and  look  after 
her,  but  Mr.  Young  had  asked  me  to  do  it  the 
Sunday  I  went  out  there.  He  turned  her  over 
to  me.  He  was  dying,  and  he  asked  me  to  take 
care  of  her,  because  he  knew  her  condition  of 
londiness.  I  was  very  fond  of  Mrs.  Young  or 
I  could  not  have  done  what  I  did  for  all  the 
money  she  had.  I  felt  as  a  daughter  toward 
her.  I  am  quite  sure  I  would  have  done  this 
without  a  dollar.  I  am  quite  sure  I  would  have. 
I  did  not  exact  of  her  any  agreement  to  give 
me  her  property  before  I  agreed  to  it  It  was 
her  own  proposition.  I  remember  the  sale  of 
the  tract  of  land  to  OoL  Slaughter,  for  which 
he  paid  fSS.OOO.  There  was  $25,000  of  it  paid 
for  the  Bosbysbell  pn^erty.  I  kept  the  other 
SIO.OOO.  It  was  mine.  I  bought  Mrs.  Young's 
Hfe  estate  in  the  $10,000  t^  paying  her  $600 
a  year  for  life.  I  kept  the  $10,000  and  paid 
her  $600  a  year  as  long  as  she  bved,  two  pay- 
ments a  year,  $300  at  each  time.  The  other 
$25,000  was  used  in  the  purchase  of  this  tract 
on  Mm  street,  known  as  Uie  Bosbysbell  tract  of 
land.  Immediately  after  purchasing  the  Bosby- 
shell  tract,  which  was  deeded  to  Mrs.  Young, 
she  in  turn  deeded  it  to  me,  and  reserved  a  life 
estate  In  It.  It  was  understood  between  her 
and  me  before  Bosbysbell  made  the  deed  that 
that  should  be  done.  In  1912,  about  a  year 
before  she  died,  she  and  I  sold  the  Bosbysbell 
tract  to  Mr.  Hart  for  $40,000.  The  consid- 
eration was  in  part  a  lot  on  Boss  avenue,  and 
the  balance  in  notes.  The  notes  aggregated 
1^1,000.  I  have  those  two  small  notes  yet 
The  $20,000  note  has  been  disposed  of.  I  paid 
a  debt  off  with  it.  It  is  a  fact  that  when  we 
sold  the  Bosbysbell  tract  of  land  to  Mr.  Hart 
Mrs.  Young  turned  the  notes  over  to  me.  Mr. 
Knight  was  Mrs.  Young's  attorney  at  the  time 
she  made  that  proposition  in  the  buggy,  and  he 
continued  so  at  all  times  thereafter  up  to  the 
time  of  her  death,  but  he  had  nothing  to  do 
with  this  deed.  I  know  that  Kra  Young  had 
the  supremest  confidence  in  Mr.  Knight,  and 
Mr.  Young  did  too.  I  suggested  to  Mrs.  Young 
that  she  go  to  Mr.  Coke.  Nobody  suggested  ft 
to  me.  Mr.  Knight  did  not  suggest  it  to  me. 
I  made  the  suggestion  myself.  I  wanted  Mr. 
Ck>ke  to  do  it.    1  didn't  want  it  to  be  a  family 


matter.  I  wanted  Mr*.  7oiiac  to  get  k  lawyer 
who  could  adviae  her,  and  wiu  whon^  feel  per- 
fectly free  to  discuss  this  matter^  and  I  wanted 
it  fixed  in  the  beat  way  poarnble  to  protect 
MiB.  Yonnf  dunng  her  lifetime;  I  wanted  it  to 
be  a  valid  transaction.    I  had  already  diacusaed 

i't  with  Mr.  Knigbt  in  Mrs,  Young's  presence. 
'.  do  not  know  that  Mrs.  Young  knew  that  she 
could  not  will  away  the  prop^y.  She  never 
said  anything  to  me  ahout  not  bein^  able  to 
will  it  away.  I  never  knew  anything  about 
Mr.  Young's  wilL  I  suppose  I  knew  that  b» 
bad  left  one,  but  there  was  never  any  discussion 
of  it.  I  suppose  that  fall  when  I  returned 
from  Kentucky  after  the  will  was  probated  waa 
when  1  first  knew  of  it,  if  at  all.  I  did  not 
read  it  I  never  saw  it  I  don't  know  what  he 
said  about  his  relatives.  Nobody  ever  told  me 
he  had  made  a  will  in  which  he  mentioned  his 
relatives  and  her  relatives.  "The  first  time  I 
ever  saw  a  copy  of  the  will  was  in  these  plead- 
ings.  There  was  no  discussion  between  us 
about  Mr.  Young's  will,  no  discussion  between 
Mrs.  Young  and  myself.  I  suppose  she  knew  all 
aboat  hia  wUl,  aaid  she  certainly  thought  she 
had  the  right  to  do  as  abe  pleased.  The  Mr. 
Coke  who  attended  to  the  matters  for  Mrs. 
Young  was  Mr.  Alex  Coke.  When  Mrs.  Youns 
turned  the  notes  over  to  me  that  were  given  for 
the  Bosbyshell  tract,  I  bought  her  life  interest 
in  those  notes,  and  the  proceeds  of  the  Bosby- 
sbell tract,  by  paying  her  $150  a  m(»ith  during 
her  lifetime,  which  was  a  little  more  net  than 
she  had  realized  montlily  from  the  building,  and 
1  agreed,  with  Mr.  Knight's  approval,  and  in 
his  presence,  to  do  that.  I  also  agreed  to  pay 
the  taxes  on  the  home  place,  which  was  per* 
haps  all  the  taxes  she  had.  I  did  not  have  po» 
session  of  the  place,  but  thereafter  I  waa  to 
pay  the  taxes  on  the  home  place.  The  Bosby- 
sbell tract  of  land  was  sold  in  August,  and  we 
were  to  pay  all  of  her  taxes  after  tliat  year. 
That  was  in  1912,  My  understanding  waa 
that  I  WAS  to  pay  all  the  taxes  beginning  with 
the  ^ear  1913.  The  notes  were  turned  over  to 
me  in  August,  and  we  paid  her  in  August, 
Sept«nber,  October,  November,  December,  Jan- 
uary, and  straight  on  up  to  the  time  of  her 
death  in  monthly  installments  of  $150  each. 
Mrs.  Young  was  talking  to  me,  and  she  snys: 
'Whatever  happens  to  me.  Miss  Ann — ^it  I  die, 
or  whatever  cornea  to  me  and  my  lot,  do  not 
call  those  people.  I  don't  want  those  people 
notified,  because  they  turned  the  back  of  their 
hand  to  me  when  I  needed  tiiem,  and  now  I 
don't  want  any  of  them,  and  I  don't  want  any 
of  them  appnaed  of  my  condition  or  of  my 
death.'  That  interview  mjust  have  been  two 
weeks  before  Mrs.  Young  died.  Mrs.  Feegles 
did  not  come  over  until  after  Mrs.  Young  was 
dead.  I  have  already  related  the  facts  about 
Mrs.  Young  going  away  with  oa  on  a  vacation 
trip  to  Chicago.  She  went  every  summer  from 
1902  to  1912  with  us.  We  went  one  summer  to 
Hot  Springs  for  a  month.  One  summer  we  went 
to  Kentucky,  and  Mis.  Young  went  with  me 
and  visited  my  friends.  One  summer  we  went 
to  Quebec  and  Toronto,  and  down  there  on  Lake 
Champlain,  Liake  George  and  down  to  Boston 
and  New  York.  One  summer  we  went  to  the 
Jamestown  Bxpoaititm.  One  summer  to  Mich- 
igan, and  then  we  went  three  years  in  succes- 
sion, I  think,  to  New  York  C3ty.  I  don't  know 
whether  that  covers  the  period  of  years  or  not, 
but  it  is  as  nearly  correct  as  I  can  be  joat  now. 
She  always  went  witb  us  aa  a  friend  and  equaL 
The  members  of  my  -family  always  tr«ited 
her  as  tbe  most  respected  one  uf  the  family, 
and  she  was  looked  upon  by  strangers  and  peo- 
ple in  the  hotels  as  the  cbildBen's  grandmother, 
and  it  pleased  her  very  much.  They  were  so 
considerate  of  her  that  it  pleased  her  to  have 
people  think  that  she  was  the  grandmother  of 
those  children.  Her  mental  vigor  was  jnst 
wmiderfuL  She  was  as  strong-minded  aa  I  ever 
knew  a  woDian  to  be.    She  had  axtraordinary 
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fatdUKenc*.  She  hid  taken  advantage  of 
•▼ery  oj>jportiiiut7  that  came  her  way.  and  she 
nsrettea  very  much  not  having  had  the  experi- 
eaoe  of  trarelinK  and  the  advantages  of  tnvel- 
tng  until  it  came  to  her  in  later  years.  She 
exgoyed  it  very  much.  She  vaa  yonnger  and 
entered  into  the  spirit  of  it  even  more  tnkn  the 
jounger  members'  of  the  family.  Her  attitude 
toward  every  one  was  just  youthful,  interested 
in  everything,  theaters,  and  after  that  the  cafe, 
and  that  feature  of  life.  We  stoiwed  at  the 
very  best  of  hotels.  The  attitude  of  the  children 
toward  her,  and  the  attitude  of  her  toward  my 
children,  was  the  attitude  of  a  grandmother. 
She  was  just  as  fond  of  them  as  she  could  be, 
and  made  a  great  deal  more  over  them  than  el- 
tiMr  of  their  own  grandmothers.  Mrs.  Young's 
reading  in  her  later  years  was  this  way:  She 
could  read  the  paper.  It  took  her  some  little 
time  to  read  over  the  fine  print,  but  she  could 
read  the  transfers  of  property.  She  was  al- 
ways Interested  in  the  bnnoess  affairs  of  Dal- 
las, and  she  could  read  about  the  permits  being 
Issued  for  new  buildings.  She  kept  up  with  all 
the  growing  conditions  of  Dallas  by  reading  the 
paper.  I  do  not  think  she  read  books  to  a  very 
great  extent  She  read  the  Bible.  I  do  not 
know  of  ber  reading  generally  except  the  paper 
and  the  Bible.  I  do  not  know  that  she  read 
anything  else  much.  She  was  a  member  of  the 
Methodist  Ghurch.  There  never  was  a  time 
after  we  made  the  trade  when  I  felt  that  I 
could  overlook  a  single  want  of  Mrs.  Young's. 
She  did  not  want  to  accept  the  services  she 
wanted  me  to  render,  unless  she  felt  that  she 
was  paying  for  it  that  way.  Said  she  did  not 
feel  at  Jibwty  to  call  npon  me  at  any  time  for 
anything,  and  that  is  why  she  wanted  it  to  be 
a  business  contract  strictly.  I  could  not  tell 
yon  aU  the  things  I  did  for  her.  I  asked  her 
to  go  to  Mr.  Ooke  at  the  time  she  made  this 
deed.  I  wanted  her  to  be  protected.  I  did 
not  make  any  suggestions,  except  that  I  wanted 
ber  to  be  abeolntely  protected  against  every- 
thing, and  I  would  not  toudi  it  or  consider  it 
nader  any  dreamstances  uatU  she  had  gone 
to  Mr.  Coke  and  discussed  it  with  him  so  she 
wonid  be  thoroughly  protected.  I  have  been 
looking  after  her  grave;  am  still  doing  it 
That  was  part  of  mv  promise,  part  of  my  con- 
tract, and  I  an>  taking  care  ai  Mr.  Young's 
grave  as  well.  Mrs.  Young  had  Dr.  .  E}mhree 
with  her.  He  was  a  neighbor,  and  he  treated 
her  for  any  little  troubles  that  she  had,  but 
in  her  last  illness  I  called  in  Dr.  Bmbree  and 
asked  him  to  let  me  call  my  own  family  physi- 
cian. I  felt  that  I  would  be  better  sausSed  to 
have  his  opinion,  his  diagnosis  of  the  case,  so 
I  called  my  family  physician.  Dr.  Embree 
visited  Mrs.  Young  frequently.  The  physician 
I  called  was  Dr.  Baird.  Dr.  £mbree  called  him 
At  my  lemest,  and  I  c^ed  him  too.  Dr. 
Baird  and  Dr.  EJmbree  are  doctors  of  standing. 
She  used  my  automobile,  and  the  nurse,  my- 
self, and  frequently  some  neighbors  would  go 
with  her,  and  whenever  she  wanted  it  she  would 
telephone  me  that  she  wanted  it,  say  she  want- 
ed to  go  driving,  and  telethons  me  just  like  it 
was  hers.  She  would  telephone  me  that  she 
wanted  to  go  driving  at  2  (/dock,  or  4  o'clock, 
just  as  she  wanted  to.  She  did  not  have  a  car. 
She  used  mv  car,  and  it  would  be  sent  for  ber 
when  she  telephoned,  juat  as  if  it  were  her  very 
-own.  She  had  no  expenses,  no  upkeep  of  the 
car,  no  driver  to  pay.  Mrs.  Young  knew  that 
she  had  a  standing  invitation,  and  I  always 
fixed  a  place  for  her  at  the  table.  She  knew 
she  was  welcome,  and  that  she  was  expected. 
She  would  come  in  without  an  invitation ;  she 
dropped  in  just  like  my  own  family  did.  It  was 
as  definitely  understood  as  if  I  were  her  daugh- 
ter and  she  mv  mother.  She  would  do  that 
without  formal  Invitation.  She  always  felt 
«t  liberty  to  ask  anybody  that  was  in  her 
home,  and  in  that  way  entertained  many  of 
iter  Mendai    After  Mr.  Young's  death  the  rela- 


tions that  existed  between  Mrs.  Toing  and  my- 
self were  just  as  dose,  just  as  binding,  just  as 
affectionate  as  you  could  imagine.  Mra. 
Young's  personal  appearance  was  very  aristo- 
cratic, very  highborn,  very  elegant  looking. 
She  dressed  very  elegantly,  m  keeping  with  her 
birth  and  her  money  and  her  position.  She 
was  cheerful,  wholesome,  truthful,  and  honest 
and  splendid  and  noble,  in  every  sense  of  the 
word.  There  wasn't  a  little,  malicious,  dis- 
agreeable thing  in  her.  I  am  sure  of  that  be- 
cause I  bad  ample  opportunity  to  know  in  tiie 
most  intimate  fashion  that  it  was  i>ossible  for 
a  human  being  to  know.  At  the  time  Mrs. 
Young  made  the  deed  to  me  I  was  not  dictating 
to  her.  She  was  doing  the  things  she  wanted 
to  do.  She  and  Mr.  Coke  settled  that  I  made 
no  dictation  whatever  to  her.  I  never  attempt- 
ed to  alienate  Mrs.  Young  from  Mrs.  Feegles, 
or  any  of  her  relatives.  I  would  not  stoop  that 
low.  I  could  not  do  a  thing  like  that  I  have 
no  disposition  to  be  a  home  breaker,  or  dis- 
turber of  families  in  any  way.  On  the  other 
hand,  I  urged  and  begged  Mrs.  Young  to  look 
over  the  shortcomings  and  all  the  hurts  that 
she  might  have  received,  because  I  thought  life 
too  abort  to  harbor  a  grudge  against  anybody 
for  any  reason  whatever.  I  do  not  harbor 
them  mysdf,  and  I  certainly  would  not  urge 
Mrs.  Young  to  do  a  thing  like  that  I  don't 
know  anything  about  the  law  in  regard  to  the 
making  of  wills." 

Mrs.  Feegles  testified  that: 

"Mrs.  Young  seemed  to  think  the  world  and 
all  of  Mrs.  Knight.  There  was  no  one  came  in 
between  them.  That  was  what  disgusted  ate, 
because  I  thought  I  ou^t  to  come  hi.b^ore  any- 
body else.  It  was  in  1902,  in  July  or  August 
when  she  deeded  me  that  property.  She  said  the 
reason  she  gave  me  that  property  was  because 
she  .wanted  to  do  something  for  me.  I  was  liv- 
ing with  her  at  the  time.  After  that  Mrs.  Young 
wantedi  me  to  deed  the  property  back  to  her, 
and  she  came  to  my  house  and  asked  me  to  do  it 
She  said  she  would  give  me  a  good  price  for  it 
and  I  says  'I  don't  think  you  ought  to  have  it 
back.'  Mrs.  Young  asked  me  not  to  take  any 
steps  after  her  death  to  recover  track  her  prop- 
erty. The  consideration  in  the  deed  which  Mrs. 
Young  made  to  me  after  Mr.  Youne's  death 
was  fl.  She  said  it  had  to  be  $1.  She  made 
the  same  trade  about  that  piece  that  she  made 
about  all  the  rest  of  her  property;  she  got  all 
the  rents  from  it  while  she  lived.  She  told  me 
she  was  going  to  give  it  to  me,  but  that  she  was 
to  get  the  rent  out  of  it  while  she  lived.  I  was 
living  with  her  at  that  time.  She  was  feeding 
me  at  that  time,  and  that  was  aU.  I  left  after 
she  told  me  she  had  made  me  a  deed,  because 
she  didn't  treat  me  right  I  won't  be  positive 
when  she  told  me  she  bad  deeded  me  the  prop- 
erty, but  I  bad  made  up  my  mind  about  two 
weeks  before  she  told  me  about  the  property,  to 
ga  She  told  me  she  was  going  to  deed  it  to  me 
when  I  first  came  to  live  with  her.  I  came  down 
town  and  went  to  the  courthouse  to  see  if  it  was 
there,  because  I  doubted  it  I  doubted  it  l>e- 
cause  they  had  treated  me  so  tunny  and  cool  that 
I  had  come  to  the  conclusion  that  I  couldn't 
believe  what  she  told  me  about  the  property,  but 
they  showed  me  the  deed  at  the  courtiiouae.  I 
sold  the  place  last  year  some  time.  I  am  to  get 
$5,000  for  the  place,  and  I  have  already  got  ©,- 

000  of  it  I  beUeve  (hey  paid  me  $1,600  in  cask 
and  the  balance  in  notes.  I  do  not  know  wheth- 
er my  contention  in  this  case  is  that  my  sister 
ought  not  to  have  sold  anything  but  her  life 
estate  or  not.    I  do  not  know  anything  about  it 

1  daim  in  this  case  that  the  relatives  of  Mr.  and 
Mrs.  Yoan{[  ought  to  be  allowed  to  partidpate 
in  the  distribution  of  this  estate,  on  the  ground 
that  Mrs.  Young  did  not  have  the  right  to  make 
any  deeds  to  that  property.  I  did  not  go  back  to 
her  after  I  left  her  the  last  time.  I  couldn't 
have  been  of  much  service  to  her.    We  are  corn- 
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manded  to  return  good  for  evil,  but  it  don't  seem 
hke  we  do  it,  and  I  did  not  do  it  I  cUd  not 
nave  anything  to  do  with  her  funeral  arrange- 
ments. I  did  not  have  anything  to  do  with  look- 
ing after  her  grave.  I  have  been  to  her  grave 
since  she  has  Been  dead  once,  about  n  year  ago. 
Mrs.  Young  was  kind  of  like  myself^high-temper- 
ed.  I  am  not  so  high-tempered  as  I  was  once. 
I  try  to  keep  my  temper  under  control  now  more 
than  I  used  to.  She  was  just  in  some  things  and 
in  some  she  wasn't.  When  she  got  mad  at  any- 
body she  was  terribly  mad,  and  I  am  kind  of  like 
her.  There  were  some  good  traits  in  my  sister's 
character,  some  things  when  she  took  a  notion, 
when  she  took  a  notion  to  Mrs.  itnight  there 
was  nothing  would  be  too  hard  for  her  to  do 
for  her.  She  would  have  don^  anything  on  earth 
for  those  people.  Besides,  the  deed  to  the  lot, 
my  sister  gave  me  a  little  money  sometimes.  Di- 
rectly after  she  sold  the  Sumpter  property  she 
gave  me  $500.  After  that  a  few  dollars  now  and 
then,  amounting  to  about  $700  or  $900  alto- 

S ether.  She  gave  me  the  $S00  before  I  came 
own  there,  because  Mr.  Toung  had  requested 
her  when  she  sold  some  property  to  pay  me 
$500.  I  suppose  he  wanted  to  try  to  pay  for  that 
place  I  deeded  back  to  him,  that  $200  differ^ 
ence  that  be  owed  me.  He  said  when  she  sold 
some  of  it  to  give  me  $500.  I  never  considered 
the  $900  much  of  a  gift  because  I  had  worked 
for  her  years  and  years  before,  and  I  thought  I 
had  earned  it." 

Tbe  testimony  of  Mrs.  Knight  and  Krs. 
Feegles  is  quite  voluminous,  and  we  bave  cop- 
led  only  excerpts  therefrom,  deemlntr  that 
tbe  part  so  copied  is  all  that  is  necessary  for 
a  proper  decision  of  the  case. 

For  a  proper  determination  of  the  proposi- 
tions In  controversy  herein  it  becomes  neces- 
aary  to  construe  the  last  will  and  testament 
of  J.  B.  D.  Toang.  It  Is  provided  by  tbe 
first  clause  of  the  will  as  follows : 

"It  is  my  will  and  desire  and  I  do  hereby  be- 
queath all  my  property,  both  real  and  personal, 
to  my  beloved  and  faithful  wife,  Mrs.  It,  V. 
Yonng." 

This  clause  standing  alone  vested  absolute- 
ly the  fee-simple  title  in  all  the  proiperty  then 
owned  by  J.  B.  D.  Young  In  Mrs.  Young. 
This  does  not  seem  to  be  controverted,  but 
It  is  contended  by  appellant  that  clause  6  of 
said  will  limits  and  prevents  clause  1  from 
having  the  effect  its  language  imports. 
Clause  5  reads : 

"I  further  desire  and  hereby  will  and  direct 
that  upon  the  death  of  my  wife  the  property 
which  she  then  owns  shall  be  equally  divided  be- 
tween her  relatives  and  my  relatives,  it  being  in- 
tended that  she  shall  have  full  power  to  control 
and  dispose  of  the  property  during  her  life." 

[1,  2]  Appellant's  contention,  as  we  under- 
stand it  in  effect,  is  that  clause  5  of  said  will 
limited  Mrs.  Young's  rights  in  said  property 
to  a  life  estate,  that  the  disposition  of  said 
proiwrty  during  her  lifetime  in  the  manner 
It  was  done  by  her  was  unauthorized  and 
frandnlent  and  done  for  tbe  purpose  of  cir- 
cumventing and  defeating  the  terms  of  said 
will,  and  that  said  will  made  Mrs.  Young  a 
trustee  for  the  benefit  of  bis  and  her  rela- 
tives at  tbe  end  of  her  life.  We  do  not  con- 
cur In  the  contention  of  the  appellant. , 

"It  is  a  primary  canon  of  construction  of  wills 
that  the  intention  of  the  testator  shall  be  dis- 
covered hnd  effectuated  whenever  that  can  be 
done  within  legal  limitations,  but  in  case  of  re- 


pugnancy that  construction  is  favored  which  ad- 
mits of  immediate  vesthig  of  the  entire  estate." 

Tbe  will  of  J.  B.  D.  Young,  in  our  opinion, 
clearly  shows  on  its  face  that  be  Intended  to 
invest  in  Mrs.  Young  an  absolute  fee  to  th^ 
property  therein  bequeathed,  and  it  was  to 
be  In  no  way  affected  by  clause  5,  which  gave 
her  "full  power  to  control  and  dispose  of  tbe 
property  during  her  life."  This  clause  is  not 
such  a  legal  limitation  upon  tbe  estate  grant- 
ed to  Mrs.  Young  In  the  first  clanse  of  the 
will  as  to  make  It  ambiguous  and  permit 
evidence  of  the  maker's  intention  different 
from  the  legal  import  of  tbe  language  of  the 
will  itself.  We  see  nothing  in  the  evidence 
which,  in  our  opinion,  tends  to  show  that 
Young  had  any  other  intention  than  to  place 
the  fee  to  the  property  in  his  wife.  All  tbe 
property  had  been  accumulated  during  their 
married  lives,  and  was  therefore  community 
property,  except  tbe  homestead  tract,  which 
was  the  separate  property  of  Mrs.  Young,  It 
baving  been  so  made  by  conveyance  from  her 
husband.  They  were  very  devoted  to  each 
other  and  had  lived  together  for  over  30 
years,  and  at  the  time  of  his  death  there  was 
existing  on  the  part  of  neither  any  special 
attachment  for  any  of  their  relatives,  who 
were  tbe  plaintiffs.  From  the  drcumstances 
8U,rronnding  him  at  tbe  time  of  making  bis 
wlU  Young's  solicitude  was  for  his  wife's 
welfare,  and  that  clause  5  was  placed  in  the 
will  merely  to  provide  for  a  contingency; 
that  is,  if  any  of  the  property  remained  on 
band  at  her  death.  It  was  to  be  equally  divid- 
ed among  their  relatives ;  in  other  words,  we 
construe  clause  5  in  connection  with  clause 
1,  to  mean  that  Mrs.  Young  should  have  tbe 
absolute  right  to  dispose  of  the  property  dur- 
ing her  life,  and  thereby  vest  a  title  in  fee 
to  it  to  tbe  exclusion  of  bis  or  her  relatives. 
Tbe  use  of  the  term,  during  her  life,  was  not 
intended  to  limit  tbe  title  to  tbe  property  in 
Mrs.  Young  to  a  life  estate,  but  to  designate 
tbe  time  when  the  relatives  should  take  in 
tbe  event  she  had  not  disposed  of  it,  and 
there  was  any  remaining  in  her  bands  at  the 
time  of  her  death.  There  was  no  property 
remaining  in  Mrs.  Young's  hands  at  her 
death,  except  her  separate  property,  and  J. 
B.  D.  Young's  will  did  not  deal  with  that, 
and  Mrs.  Young  had  the  rl|fht  to  do  as  she 
pleased  with  it. 

In  support  of  our  view  that  Mrs.  Young 
was  vested  under  the  will  with  an  absolute 
fee-simple  title  in  all  the  property  and  em- 
powered to  dispose  of  it,  we  cite  the  follow- 
ing authorities:  Article  1106,  R.  S.  1911; 
Hanna  v.  Ladewlg,  73  Tex.  37,  11  S.  W.  183 ; 
Spea  V.  Ugon,  59  Tex.  233;  Livingston  v. 
Koenig,  20  Tex.  Civ.  App.  398,  60  S.  W.  463; 
Young  V.  Campbell,  176  S.  W.  1100 ;  Irvln  v. 
Putnam  (Ky.)  89  S.  W.  521;  Ide  v.  Ide,  6 
Mass.  503 ;  Halliday  v.  Stickler,  78  Iowa,  3S8, 
43  N.  W.  228;  Silvers  v.  Canary,  109  Ind. 
267,  9  N.  E.  904 ;  Leggett  v.  Firth,  132  N.  Y. 
t,  29  N.  B.  950. 

in  If  it  should  be  conceded  that  the  v^D 
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conferred  a  lUe  estate  In  Mrs.  Xoung,  wMcb 
we  do  not,  it  also  gives  to  her  full  iiower  to 
control  and  dispose  of  the  property,  which 
power  is  broad  and  nnllmlted. 

In  Hanna  v.  Ladewlg,  73  Tex.  37,  11  S.  W. 
133,  where  like  power  was  conferred  upon  a 
Ufe  tenant  the  tenant  conveyed  the  property, 
and  the  remaindermen  sought  to  set  aside 
the  conveyance.  In  constming  the  extent  of 
the  powers  granted  by  the  will,  Mr.  Justice 
Stayton,  speaking  for  the  court,  said: 

"The  power  conferred  on  Mrs.  Hinkly  by  the 
will  of  ner  husband  was  as  broad  as  could  well 
be  conceived,  and  no  limitation  was  placed  on  its 
exercise  other  than  such  as  her  own  wish  and 
pleasure  might  dictate.  The  will  declared  that 
she  should  have  power  to  'absolutely  dispose'  of 
the    property,    not   for    some    specific    purpose 

gointed  out  by  the  testator,  but  'according  to 
er  pleasure.'  *  *  •  Appellants  do  not  stand 
as  creditors  or  persons  having  fixed  rights  in 
the  property,  not  to  be  divested  unless  by  a  con- 
veyance made  on  valuable  consideration  Mrs. 
Hinkly  felt  compelled  for  her  own  support  or 
any  other  consideration  to  sell  it.  Whether  they 
should  ever  receive  or  become  entitled  to  the 
property  Walter  Hinkly  made  dependent  upon 
the  volition,  pleasure,  and  act  of  bis  wife,  who 
was  the  mother  of  the  persons  who  were  to  take 
if  the  wife  did  not  execute  the  power  conferred 
on  her.  Speculation  as  to  why  he  conferred  on 
her  sudi  a  power  would  be  unprofitable,  but  it 
is  likely  that  he  felt  he  could  safely  intrust  to  a 
mothw  a  power  in  the  nonexercise  of  which  her 
own  children  were  interested.  She  having  ex- 
ercised the  power  conferred  upon  her,  through 
whatsoever  motive,  or  npon  whatsoever  condder- 
ation,  their  contingent  right  was  forever  cut  off 
when  it  was  once  exercisM,  and  the  fact  that  the 
property  was  reconveyed  to  her  is  a  matter  of  no 
importance.  •  •  •  The  plaintiffs  showing  no 
title  in  themselves,  it  is  unnecessary  to  consider 
other  questions  presented  in  the  record." 

In  Livingston  v.  Koenlg,  20  Tex.  Civ.  App. 
398,  50  S.  W.  463,  where  a  like  power  was 
given  a  life  tenant,  Mr.  Justice  Williams 
said: 

"The  pronoun  'same'  evidently  refers  in  each 
instance  to  the  same  antecedent,  vis.,  the  proper- 
ty, and  the  power  is  given  over  that  and  not 
merely  over  the  life  estate.  A  grant  of  power 
to  dispose  of  the  latter  would  be  wholly  useless 
and  senseless.  The  power  Is  'discretionary  and 
nnrestricted,'  not  only  to  sell,  but  to  dispose  of, 
the  property.  This  embraces  the  power  to  give 
it  away  unless  it  is  limited  by  other  parts  of 
the  wiU.  The  only  other  part  which  could  be 
claimed  to  have  that  effect  is  the  third  clause, 
wherein  Uie  testator  bequeaths  to  her  children 
the  remainder  of  her  estate  after  the  termination 
of  the  life  estate.  This  does  not  impair  the  force 
of  the  language  used  in  conferring  the  power, 
because  it  is  only  what  is  to  remain  of  the  prop- 
erty ;  that  is,  such  as  has  not  been  taken  out 
of  her  estate  oy  the  exercise  of  the  power  that  is 
bequeathed  to  the  children." 

In  both  the  above  cases  the  property  was 
c(»nmunity  and  conveyed  without  valuable 
oonsideratlon. 

It  is  insisted  by  appellant  'that  the  will 
conferred  a  trust  on  Mrs.  Toung  only  in  the 
property  for  the  benefit  of  relatives,  subjpct 
to  use  by  ber  for  her  support,  etc.  That  the 
sale  and  transfer  of  the  Slaughter  tract  was 
without  consideration,  frandulently  convey- 
ed, and  ttiat  the  parchaser  had  notice 
thereof. 
-  On  the  proposition  that  Mrs.  Xonng  -was  a 


trustee  as  claimed,  tlie  case  of  McMurry  v. 
Stanley,  69  Tex.  227,  6  S.  W.  412,  is  cited 
In  support  of  appellant's  contention.  In  that 
case  a  wUl  similar  in  some  respects  to  the 
one  here  involved  was  being  construed.  A 
demurrer  had  been  sustained  to  the  petition, 
and  in  passing  upon  the  case  Mr.  Justice 
Stayton,  as  was  his  custom,  wrote  an  able 
opinion  in  which,  among  other  things,  he 
said: 

"We  are  of  the  opinion  that  N.  O.  Bagley  took, 
under  the  will,  an  estate  in  fee  in  the  entire 
property,  but  that  this  was  in  trust  for  the  ben- 
eficiaries named  in  the  fourth  paragraph  of  the 
will,  except  as  their  right  was  limited  by  tlie 
right  given  to  him  to  use  and  dispose  of  the  prop- 
erty during  his  lifetime,  which  was  given  by  the 
express  terms  of  the  wilL" 

He  further  says : 

"If  Mrs.  Bagley  had  provided  in  express  terms 
in  her  will  that  the  part  of  her  estate  remain- 
ing at  the  time  of  her  husband's  death  should 
go  to  the  persons  named  in  the  fourth  paragraph, 
then  a  legal  estate  therein  would  have  vested  In 
them  under  the  will ;  but  this  she  did  not 
*  *  *  It  is  evident  from  an  inspection  of  the 
will  before  us,  that  it  was  not  the  intention  of 
the  testatrix,  by  force  of  the  will  alone,  to  vest 
in  Jessie  McMurry  and  Flora  Brown  a  legal 
estate  in  remainder  to  lie  enjoyed  by  them  after 
the  termination  of  the  life  estate  in  N.  G.  Bag- 
ley." 

In  the  Toung  will  there  is  no  express  pro- 
vision that  the  remaining  property  at  his 
death  should  go  to  his  relatives,  so  no  estate 
vested  in  them  under  the  will.  The  McMur- 
ry Case  clearly  decides  that  where  the  will 
provides  for  the  disposition  ot  the  property 
by  the  first  taker  as  In  this  case,  and  there 
is  a  disposition,  the  title  vests  absolutely  in 
the  grantee.  It  is  shown  that  all  of  the  prop- 
erty had  been  disposed  of  before  Mrs. 
Toung's  death,  except  the  homestead  tract, 
and  this  -was  her  separate  property.  This 
she  had  the  right  to  devise,  as  it  was  not 
aflfected  by  the  will  of  Mr.  Toung. 

[4]  As  to  the  right  of  appellant  to  pursue 
the  proceeds  of  the  property  sold  by  Mrs. 
Toimg,  we  are  of  the  opinion  that  this  prop- 
osition is  settled  adversely  to  appellant  by 
the  opinion  in  the  McMurry  Case,  supra, 
which  holds  that: 

"There  is  nothing  in  the  relationship  of  the 
parties  or  the  purposes  for  which  the  power  to 
use  and  dispose  ot  the  property  was  most  posi- 
tively given  to  the  husband  which  would  author- 
ize a  holding  that  the  testatrix  intended  that 
her  nieces  should  have  the  right  to  follow  and 
have  the  proceeds  of  any  part  of  her  estate  that 
might  be  disposed  of  by  her  husband." 

[6,  6]  Now  as  to  the  proposition  of  no  oon- 
sideratlon  for  the  disposition  of  the  Slaugh- 
ter tract:  As  we  hold  the  will  gave  to  Mrs. 
Tonng  an  absolute  right  to  dispose  of  the 
property,  there  being  no  limitations  express- 
ed as  to  the  manner,  mode,  or  ptiriiose  for 
its  disposition,  we  think  it  immaterial  how 
and  for  what  purpose  it  was  disposed  of. 
We  take  it,  however,  that  there  was  a  valn- 
able  consideration  for  Its  transfer.  The  tes- 
timony of  Mrs.  Knight  shows  that  there  was 
paid  to  Mrs.  Toung  $10  in  cash,  which  was 
nominal,  and  further  that  at  Mrs.  Toung's 
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BUggeedon  an  annnlty  of  $600  was  provided 
for  her,  and  also  that  at  Mrs.  Young's  solici- 
tation Mrs.  Knight  was  to  render  her  person- 
al services  In  caring  for  and  looking  after 
her  as  a  daughter  would  her  mother.  This 
Mrs.  Knight  did  faithfully  until  Mrs. 
Young's  death.  How  Mrs.  Knight  performed 
her  contract  Is  detailed  In  her  testimony 
above  set  out  This  shows,  we  think,  a  con- 
sideration that  cannot  be  measured  by  dol- 
lars and  cents,  and  to  a  lone  womad  In  Mrs. 
Young's  condition  of  Inestimable  value. 
This  testimony  of  Mrs.  Ejilght  Is  not  contro- 
verted, and  we  see  no  reason  why  it  should 
be  Ignored. 

There  is  no  evidence  of  deception  prac- 
ticed on  Mrs.  Young  by  Mrs.  Knight  or  by 
her  husband,  B.  E.  L.  Knight  In  this  trans- 
action It  seems  Mrs.  Young  had  another  at- 
torney representing  her;  at  least,  thae  is 
no  proof  that  Mrs.  Knight  and  her  husband 
unfairly  and  fraudulently  Induced  Mrs. 
Young  to  make  the  transactions,  but  that  she 
acted  in  accordance  with  her  own  wiahea 

Tlie  Judgment  Is  affirmed. 


WYATT  V.  CHAMBERS.     (No.  7029.) 

(Court  of  CivU  Appeals  of  Texas.     Oalvestoo. 

Dec.  23,  1916.) 

1.  Deeds  «=»70— Valimtt— Fbaud. 

Where  a  grantee,  to  procure  a  deed  to  real 
estate,  and  for  the  purpose  of  defrauding  and 
deceiving  the  grantor,  promised  to  pay  the  gran- 
tor $700  in  cash,  with  the  intention  at  the  time 
of  not  making  such  payment,  and  the  grantor 
relying  thereon,  executed  and  delivered  the  deed, 
and  the  payment  was  never  made,  the  grantor 
was  guilty  of  such  fraud  as  authorized  the  can- 
cellation of  the  deed,  since,  while  a  failure  to 
keep  a  promise  to  perform  an  act  in  the  future 
is  not  fraud  in  legal  acceptation,  though   the 

Snmiise  is  the  consideration  upon  which  a  deed 
I  executed,  and  the  failure  to  keep  it  is  wholly 
without  excuse,  this  rule  is  subject  to  a  well- 
recognized  exception  applicable  where  the  repre- 
sentations and  promises  are  made  for  the  pur- 
pose of  defrauding  and  deceiving,  and  with  no 
intention  at  the  time  of  performing  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  166-182 ;   Dec.  Dig.  <8=>70.] 

2.  Appeal  and  Ebbob  «=»1067  —  Habmuiss 

BbBOB— INSTBUCTIONS. 

In  a  suit  to  cancel  a  deed  for  fraud,  plain- 
tiff requested  an  instruction  that  if  the  gran- 
tee promised  and  represented  that  he  would 
pay  the  grantor  $7(X),  upon  the  execution  of  the 
deed,  with  the  design  or  cheating  and  deceiving 
the  grantor,  and  with  the  intention  at  the  timu 
of  not  paying  such  sum,  and  if  the  grantor  re- 
lied thereon  and  executed  the  deed,  and  if  the 
payment  was  never  made,  to  find  for  plaintiff. 
The  court  charged  that  if  it  was  agreed  that 
the  grantee  was  to  pay  the  grantor  $700,  and 
pay  up  aU  bade  taxes  and  support  the  grantor 
for  life,  and  it  the  grantee  had  failed  to  make 
such  cash  payment  and  to  pay  such  back  tax- 
es, and  to  furnish  such  support,  and  if  such 
promises  and  agreements  were  fraudulently 
made  for  the  purpose  of  deceiving  the  grantor, 
and  without  intention  of  carrying  out  and  per- 
forming them,  the  verdict  should  be  for  plaintiff. 
Held,  that  the  evidence  being  luilicient  to  raise 
the  issue,  the  refusal  of  the  requested  instruc- 
tion was  prejudidal  error,  as  the  instruction 


given  did  not  authorize  a  verdict  for  plaintifl  U 
the  grantee  complied  with  the  promise  to  pay 
the  taxes  and  support  the  grantor,  tiiough  he 
failed  to  pay  the  cash  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  j  4229;  Dec  Dig.  «=>1067; 
Trial,  Cent.  Dig.  f  476.] 

3.  Deeds  ®=»70—VALn)iTT— Fraud. 

If  a  grantee  promised  to  pay  $7(X)  for  real 
estate  and  to  pay  up  back  taxes  and  support 
the  grantor,  and  if  he  did  not  intend  to  make 
such  cash  payment  but  made  the  promise  fraud- 
ulentiy  for  the  purpose  of  procunng  the  execu- 
tion of  the  deed,  and  if  be  aid  not  pay  the  cash 
consideration,  the  deed  should  be  set  asideL  not- 
withstanding his  faithful  oomplianoe  witn  his 
other  promisee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f{  165-182;   Dec.  Dig.  «=970.] 

4.  CANCSIJ.ATI0H    or    InSIBtJHBNTS    «=>43  — 

Pleading — Issues. 
In  a  suit  to  set  aside  a  deed  conveying  lots 
4  and  6,  the  petition  alleged  that  lot  4  was 
frandulentiy  inscorted  in  the  deed  without  plain- 
tiff's knowledge  or  consent  tliat  she  could  not 
read  or  write,  and  did  not  intend  to  convey  lot 

4,  that  defendant  promised  to  pay  $700  for  lot 

5,  and  support  plaintiff  as  long  as  she  lived,  and 
pay  all  back  taxes,  that  defendant  did  not  in- 
tend to  pay  anything  for  the  property,  bat  made 
the  promise  for  ib»  sole  purpose  of  decoying 

Elaintiff  into  signing  the  deed,  that  plaititiff  be- 
eved  the  promise,  and  with  that  belief  executed 
the  deed,  and  that  no  money  was  ever  paid  her. 
Held,  that  this  raised  an  issue  as  to  defendant's 
frauaulent  promise  to  make  the  cash  payment 
without  intent  of  making  it  with  respect  to 
lot  4,  as  well  as  lot  5,  there  being  but  one  con- 
veyance which  induded  both  lots. 

[E3d.  Note.— For  otlier  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  If  9ft-«9 ;  Dec.  Dig. 
«s>43.] 

5.  Tbial  <8=>234—lR8!rau(moNS— Burden  or 

Pboof. 

A  party  to  a  suit  is  only  required  to  prove 
Ilia  case  by  a  preponderance  of  the  evidence,  and 
an  instruction  requiring  a  i>arty  to  establish 
the  facts  relied  upon  by  him  as  grounds  for 
a  recovery  by  a  dear  preponderance  of  the 
evidence  imposes  too  great  a  burden  upon  him. 

[Ed.  Note.— For  other  cases,  see  TriaL  Coit 
Dig.  it  6S4-B38,  666;   Dea  Dig.  «s>^.] 

a.  Witnesses  «=»178— Compotbnot— Tbakb- 
ACTION  WITH  Deceased  Party— "OAixiHa" 
OF  Witness.    , 

In  a  suit  by  the  administrator  of  W.  against 
the  administratrix  of  C,  an  heir  of  W.,  who  was 
incompetent  to  testify  against  defendant  as  to 
statements  made  to  her  by  deceased,  "unless 
called  to  testify  thereto  by  the  opposite  party," 
was  not  called  by  defendant  within  the  statute, 
where  plaintiff  prepared  and  filed  interrogato- 
ries to  her  stating  that  her  deposition  would  be 
taken  in  answer  thereto,  and  defendant  thereup- 
on propounded  cross-interrojiatorieB  and  pro- 
cured the  issuance  of  a  commission  under  which 
the  deposition  was  taken,  and  the  deposition 
could  not  be  introduced  by  plaintiff,  as  the  fil- 
ing of  the  direct  interrogatories  was  the  "call- 
ing" of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  722-726;  Dec.  Dig.  «=>17a] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Wm.  Masterson,  Judge. 

Action  by  P.  B.  Wyatt,  administrator, 
against  W.  3.  Chambers,  who  died  pending 
action,  wbich  was  then  defended  by  bis  ad- 
mtnistratrix.  £^m  JHdgmoit  for  defendant! 
plaintiCF  appeals.    Reversed  and  remanded. 
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A.  O.  Tan  Yelzer  tmil  Fred  R.  Swltzer,  both 
of  HooBton,  for  appellant  W.  H.  Ward  and 
Hortense  Ward,  both  of  Houston,  toe  appel- 

McMEANS,  J.  Catherine  Williams  bronght 
this  suit  against  W.  J.  Chambers  to  set  aside 
a  deed  ^ecnted  by  her  to  W.  J.  Chambers 
conveying  lots  4  and  6  in  block  49  in  the  Ba- 
ker addition  to  the  city  of  Houston.  She 
died  before  a  trial  was  had,  and  P.  B.  Wyatt 
was  appointed  administrator  of  her  estate, 
and  the  snlt  is  prosecuted  by  him  In  that 
capacity.  It  is  alleged  in  plalntifTs  i)etitlon 
that  lot  4  was  fraudulently  Inserted  in  said 
deed  without  her  knowledge  or  consent,  and 
that  she  could  not  read  or  write,  and  that  she 
did  not  Intend  to  convey  lot  4;  and  that 
defendant  promised  to  pay  to  Catherine  WU- 
Ilams  for  lot  5  the  sum  of  $700  in  cash,  and 
to  support  her  as  long  as  she  lived,  by  pro- 
viding her  with  the  necessaries  of  life,  and 
also  to  pay  all  back  taxes  then  due  upon 
the  property ;  that  defendant  did  not  intend 
to  pay  her  anything  therefor  at  the  time  he 
made  the  promise,  but  made  the  promise  for 
the  sole  purpose  of  decoying  her  into  signing 
the  deed ;  that  she  believed  the  promise,  and 
with  that  belief  she  executed  and  deliverd 
the  deed,  and  that  no  money  was  ever  paid 
her  for  said  conveyance. 

Pending  a  trial  Chambers  died,  and  the 
snlt  was  defended  by  his  administratrix,  who 
pleaded  that  the  consideration  for  the  exe- 
cution of  the  deed  waa  only  that  the  said 
Chambers  should  pay  the  taxes  owing  upon 
the  property,  repair  the  house  upon  the  prop- 
erty, in  which  Catherine  WQUams  lived,  and 
permit  her  to  have  a  home  there  for  the  bal- 
ance of  her  life;  that  he  fully  performed 
hU  agreement  with  her  by  paying  the  taxes, 
amounting  to  several  hundred  dollars,  aitd  by 
famishing  a  home  to  her  during  her  lifetime ; 
Vedally  denied  that  there  ever  was  an 
agreement  to  pay  her  $700,  or  any  cash  sum ; 
spedatly  denied  that  lot  4  was  inserted  in 
the  deed  without  the  knowledge  and  consent 
of  Catherine  Williams,  but  averred  that,  on 
the  contrary,  the  same  waa  included  la  the 
aale. 

A  trial  before  a  Jury  resnltad  in  a  verdict 
and  Judgment  for  defendant,  and  the  plain- 
tiff has  appealed. 

Upon  the  trial  the  plaintiff  Introduced  tes- 
tlmony  which,  if  given  credence  by  the  Jury, 
would  have  warranted  a  finding  for  plaintiff 
upon  the  iMues  presented  by  his  pleadings. 
On  the  other  hand,  the  defendant  introduced 
testimony,  which,  being  believed  by  the  Jury, 
wariaated  their  finding  on  the  lasues  nised 
by  her  pleadtngs.  The  verdict  is  not  ques- 
tioned upon  this  appeal  by  any  assignment 
ot  ester  diaUcnging  the  sufikdenoy  of  die 
•VidMoe  to  natalb  the  same,  bat  the  asslgn- 
nentt  pifuited  are  predicated  upon  alleged 
prejudicial  «Toct  tai  the  ooatt's  charge,  the 
lefBaal  to  t^^  a  certain  «diarge  requested  hy 
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plaintiff,  and  upon  the  exclusion  of  certain 
testimony  offered  by  the  plaintiff  upon  the 
trial. 

[1-t]  The  fifth  assignment  complains  of  the 
refusal  of  the  court  to  give  to  the  Jury  the 
fdllowing  special  charge  requested  by  plain- 
tiff: 

"You  are  Instructed  that  If  W.  J.  Chambers 
at  the  time  he  secured  said  deed  from  Catherine 
Willlama,  dated  October  3,  1907,  promised  and 
represented  to  hei-  (If  you  flad  from  the  pre- 
ponderance of  the  evidence  that  be  made  such 
promises  and  representations)  that  he  would 
pay  her  the  sum  of  $700  cash  upon  her  execU' 
tion  of  the  deed  to  him  of  the  corner  lot  No. 
6,  and  did  so  with  the  desien  of  cheating  and 
deceiving  said  Catherine  Williama  and  had  the 
intention  at  the  time  of  not  paying  the  said 
$700  at  that  time  or  any  other  time  in  the 
future,  but  merely  used  such  promises  and  rep- 
resentations, if  any,  as  a  false  pretense,  if  any, 
to  induce  the  said  Catherine  Williams  to  execute 
said  deed,  and  if  the  said  Catherine  Williams 
relied  up^  such  promises  and  representations 
at  the  tune,  if  any,  and  executed  the  said  d€«d, 
and  would  not  have  executed  the  said  deed  had 
such  promises  and  representations,  if  any,  not 
been  made  to  her,  and  if  she  had  not  believed 
the  game,  if  you  find  she  did  believe  same,  and  if 
you  find  that  the  said  $700  was  not  paid,  then 
you  will  find  for  the  plaintiff  for  both  of  said 
lots," 

Appellant,  under  his  first  assignment  of  er- 
ror, advances  the  following  proposition : 

"Where  a  proposed  grantee  in  order  to  pro- 
cure a  deed  to  real  estate  made  promises  and 
representations  to  the  grantor  that  he  would 
pay  her  $700  in  cash  upon  the  deUvery  of  the 
deed,  and  the  grantor  relying  upon  such  prom- 
ises and  representations  executed  and  ddivered 
the  deed  to  the  grantee,  when  at  the  time  ot 
making  said  promises  and  representations  said 
grantee  made  the  same  for  the  purpose  of  de- 
frauding and  deceiving  the  pan  tor,  and  had 
the  intention  at  the  time  of  not  paying  the 
promised  cash  payment,  and  never  did  pay  the 
same,  the  grantee  was  guilty  of  such  fraud  as 
will  authorize  the  cancellation  of  the  deed." 

The  above  proposition  is  an  accurate  state- 
ment of  the  law  as  we  understand  it  While 
a  failure  to  keep  a  promise  to  perform  some 
act  in  the  future  will  not  be  regarded  as 
fraud  in  legal  acceptation,  although  the  prom- 
ise Is  the  consideration  upon  which  a  deed 
is  executed  and  the  failure  to  keep  it  is  whol- 
ly without  excuse,  there  is  a  well-recognized 
exception  to  this  rule  where  tbe  representa- 
tions and  promises  are  made  for  the  purpose 
of  defrauding  and  deceiving,  and  without 
any  Intention  at  the  time  the  same  are  made 
of  performing  the  same.  This  exception  is 
recognized  in  Railway  v.  Tltterlngton,  84  Ttx. 
218,  19  S.  W.  472,  81  Am.  St  Rep.  Sd,  RaU- 
way  V.  Smith,  98  Tex.  668,  86  8.  W.  822, 
May  V.  Cearley,  188  S.  W.  166,  and  Insurance 
Co.  V.  Seldel,  62  Tex.  Civ.  App.  278, 113  S.  W. 
946,  and  was  applied  by  the  El  Paso  Court 
of  Civil  Appeals  on  tiie  former  appeal  of  this 
case.    Chambers  v.  Wyatt  161  S.  W.  864. 

The  evMenee  being  salBclent  to  raise  the 
isSae,  and  the  court  recogniaii%  the  exer- 
tion to  the  general  rule  above  stated,  gave  to 
Uie  Jury  in  its  eharfe  in  ctalef  the  follftWing 
lnBtructt<»« : 

Digitized  by  VjOOQIC 


18 


182  BOUTHWBSTBBN  HBPQBTBB 


(lex. 


"Now  you  are  charged  that  if  you  believe 
from  a  clear  preponderance  of  the  evidence  in 
this  case  that  on  the  date  mentioned,  to  wit,  the 
3d  day  of  October,  1907,  that  Baid  Catherine 
Williams  executed  a  deed  conveying  to  the  de- 
fendant, W.  J.  Chambers,  lots  4  and  5  in  block 
No.  49,  Baker  addition  to  the  city  of  Houston, 
Tex.,  but  if  you  further  believe  from  the  evi- 
dence that  it  was  agreed  by  and  between  the 
said  parties  that  the  said  Chambers  was  to  pay 
the  said  Catherine  Williams  the  sum  of  $700 
in  cash,  to  pay  up  all  back  taxes  due  on  the 
said  property,  and  to  support  the  said  Catherine 
Williams  during  her  life  as  the  considerations 
for  the  execution  and  delivery  of  the  said  deed, 
and  you  further  believe  from  the  evidence  in 
this  case  that  the  said  W.  J.  Chambers  has  not 
paid  the  consideration  mentioned  and  agreed 
upon,  if  you  find  such  to  be  the  case — that  is  to 
say,  that  he  has  failed  to  pay  the  $700  in  cash, 
has  failed  to  pay  up  all  back  taxes  due  on 
said  property,  and  failed  to  provide  the  s^id 
Catherine  Williams  with  all  the  necessaries  of 
life — ^if  yon  find  such  was  the  consideration  for 
the  execution  of  the  said  deed,  and  you  further 
find  that  at  the  time  said  promises  and  agree- 
ments were  made  by  said  Chambers,  that  they 
were  fraudulently  made  and  made  for  the  pur- 
pose of  deceiving  the  said  Catherine  Williams, 
and  without  any  intention  on  the  part  of  the 
said  W.  J.  Chambers  of  carrying  out  and  per- 
forming same,  then  in  such  event  yon  will  let 
your  verdict  be  in  favor  of  the  plaintiff  as  to 
lot  No.  6  of  said  block  No.  49,  Baker  addition." 

It  will  be  observed  that  under  this  charge 
tbe  Jury  could  not  have  found  for  the  appel- 
lant, unless  they  believed  from  the  evidence 
that  all  of  the  promises  made  by  Chambers 
to  Catherine  Williams,  as  the  consideration 
for  tbe  execution  and  delivery  of  tbe  deed, 
had  not  been  kept;  that  Is  to  say,  that  un- 
less Chambers  bad  failed  to  perform  bis 
promise  to  pay  the  back  taxes  due  upon  the 
property  and  to  provide  her  with  the  necessa- 
ries of  life,  and  to  pay  her  $700  upon  the 
execution  and  delivery  of  tbe  deed,  the  jury 
'would  not  have  been  authorized  by  the  charge 
to  find  for  plaintiff,  even  though  they  may 
have  believed  from  the  evidence  that  he  had 
complied  with  his  promise  to  pay  the  taxes 
and  furnish  her  a  support,  yet  had  not  paid 
the  cash  consideration  promised.  In  other 
words,  the  charge  required  the  Jnry  to  find 
that  Chambers  had  failed  to  comply  with  all 
the  promises  made  by  him  before  they  could 
return  a  verdict  for  the  plaintiff.  We  be- 
lieve that  If  Chambers  promised  to  pay  Cath- 
erine Williams  $700  for  the  property  and  to 
I)erform  certain  other  agreements  made  as 
the  consideration  for  the  sale,  and  that  at 
the  time  he  promised  to  pay  the  cash  con- 
sideration he  did  not  intend  to  pay  It,  but 
made  the  promise  fraudulently  for  the  par- 
pose  of  procuring  her  to  execute  the  deed, 
and  that  thereafter  he  did  not  pay  the  cash 
consideration,  tbe  deed  could  and  should  be 
set  aside,  notwithstanding  he  thereafter 
faithfully  complied  with  his  other  promises. 

The  special  charge  contained  an  accurate 
Instruction  in  this  regard  and  should  have 
been  given,  and  the  refusal  of  tbe  court  to 
give  it  was  such  prejudicial  error  against 
tbe  appellants  as  to  require  a  reversal. 

[4]  Appellee  contends  that  the  refusal  to 
give  the  special  charge  was  not  error  for  tbe 


reason  that  there  were  n'o  pleadings  to  sop- 
port  it,  In  that  plaintiCC  did  not  ask  for  can- 
cellation of  the  deed  to  lot  4  for  failure  to 
pay  the  consideration  of  $700,  but  asked  for 
cancellation  for  such  alleged  failure  as  to 
lots. 

We  think  the  pleadings  were  sufficient  to 
raise  the  Issue  as  to  both  lots.  There  was 
but  one  conveyance  and  It  Included  both  lots ; 
and  plaintiff  alleged  that  the  deed  was  ob- 
tained by  Chambers  by  making  false  and 
fraudulent  promises  to  Catherine  Williams 
that  be  would  pay  her  $700  in  cash,  and 
that  he  would  pay  the  back  taxes  upon  the 
property  and  support  her  as  long  as  she  lived. 
While  it  is  alleged  that  Catherine  Williams 
did  not  know  that  lot  4  was  Inserted  in  the 
deed,  that  it  was  so  Inserted  by  Chambers 
fraudulently,  and  that  if  she  had  so  known 
she  would  not  have  signed  the  deed,  never- 
theless it  Is  alleged  that  she  was  induced  to 
sign  the  deed  that  was  executed  by  reason  of 
each  of  the  promises  and  representations 
made  to  her  by  Chambers,  which  she  believed 
and  relied  on,  and  was  thereby  decoyed  Into 
parting  with  the  title  to  her  proi>erty,  and 
that  Chambers  made  the  promises  with  the 
sole  purpose  of  deceiving  her  and  defrauding 
her  out  of  her  property,  and  without  any  In- 
tention on  his  part  of  complying  with  the 
same  at  the  time  when  made  or  any  time 
thereafter. 

[5]  In  submitting  the  issues  presented  by 
the  plaintiff's  pleadings  and  raised  by  the 
evidence,  the  court  instructed  the  jury  that 
if  they  believed  from  a  clear  preponderance 
of  the  evidence  that  certain  facts  alleged  by 
plaintiff  as  grounds  for  recovery  existed,  to 
find  for  plaintiff.  The  appellant  contends 
that  the  charge,  requiring  plaintiff  to  prove 
his  case  by  a  clear  preponderance  of  the  evi- 
dence. Imposed  a  greater  degree  of  proof  Mp- 
on  him  than  required  by  law,  and  is  errone- 
ous. 

The  law  only  requires  that  a  party  to  a 
suit  shall  prove  his  case  by  a  preponderance 
of  the  evidence,  and  thechnrge  requiring  that 
he  establish  the  facts  relied  upon  by  him  as 
grounds  for  recovery  by  a  clear  preponder- 
ance of  the  evidence  Imposes  a  greater  bur- 
d«i  upon  him  than  is  imposed  by  law.  Green 
V.  Keegans,  54  Tex.  Civ.  App.  237,  118  S.  W. 
173;  Prather  v.  WUkens,  68  Tex.  187,  4  S.  W. 
252.  The  charge  is  erroneous;  bat  In  view 
of  the  fact  that  the  judgment  will  be  revers- 
ed for  the  error  hereinbefore  Indicated,  and 
as  the  error  above  stated  Is  not  likely  to  hap- 
pen upon  another  trial,  we  will  not  pause 
now  to  determine  whether  sach  error  dioald 
require  a  reversal. 

[S]  We  think  that  the  court  did  not  com- 
mit error  In  refusing  to  permit  Alma  Whitby 
to  testify  in  behalf  of  plaintiff.  She  was 
an  heir  of  Catherine  WUllams,  deceased,  and 
was  Incompetent  to  testify  against  the  de- 
fendant as  to  statements  made  to  her  by  tbe 
deceased,  "unless  called  to  testify  thereto 
hiy  the  opposite  party.V    The  tacts  that  gave 
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riae  to  fbe  questions  are  these:  The  plain- 
tiff preparea  Interrogatories  to  Alma  Wbltby 
which  were  filed  with  the  clerk,  stating  that 
hor  deposition  would  be  taken  In  answer 
thereto  and  woold  be  used  by  platntlff  as  evi- 
dence upon  the  trial  of  the  case,  and  notlc« 
of  such  filing  was  served  upon  the  defendant. 
Tbereapon  the  defendant  propounded  cross- 
Interrogatories  to  her.  Thereafter  the  de> 
fendant  procured  the  Isamanoe  by  the  clerk 
of  a  commission  to  take  the  deposition  of  the 
witness  and  caused  the  same  to  be  placed  In 
the  hands  of  a  notary  public  for  execution. 
Her  deposition  was  taken  acoordingly  and 
the  fees  of  the  notary  for  taking  same  were 
taxed  as  coats  in  the  case.  However,  the 
amount  of  these  costs  were  advanced  and 
paid  to  the  notary  by  the  defendant  Under 
these  facts  the  plaintiff  makes  the  contention 
that  when  defendant  porocured  the  answecs 
of  the  witness  to  be  taken  she  was  "called 
to  testify  thereto  by  the  opposite  party,"  and 
that  this  gave  the  plaintiff  the  right  to  in- 
troduce her  testimony,  although  she  would 
have  been  incompetent  to  testify  as  to  the 
same  matters  bad  she  been  called  by  the 
plaintiff  to  testify. 

We  cannot  agree  to  this  contention.  The 
filing  ot  the  direct  Interrogatories  was  the 
"calling^  of  the  witness  in  this  instance,  and 
she  was  therefore  called  by  the  plaintiff  and 
not  by  the  defendant.  Ivy  v.  Ivy,  51  Tex. 
av.  App.  397,  112  S.  W.  112.  We  think  the 
court  correctly  sustained  the  objection  to  the 
introduction  of  her  deposition,  and  the  as- 
signment raising  the  point  Is  overruled. 

For  the  error  first  hereinbefore  indicated 
the  Judgment  of  the  court  below  Is  reversed, 
and  the  cause  remanded. 

Beversed  and  remanded. 


THOMAS  V.  ABBOTT  et  al.     (No.  6988.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dee.  10,  1915.    Rehearing  Denied 

Jan.  6,  1916.) 

Apfkai,  ard  Ebbob  ^>1002  —  RavBw  —  vnt- 

Dior  OR  CONFUOTINO  EvinKNOK. 

A  verdict  on  conflicting  testimony,  justify- 
ing a  verdict  either  way,  according  to  wnieh  wit- 
nesses are  believed,  will  not  be  disturbed  on  ap- 
peaL 

[Ed.  Note. — For  other  ctuvn.  see  Appeal  and 
Krror,  Cent  Dig.  {{  8935-8937 ;  Dea  Dig.  iS=» 
10O2.] 

Appeal  from  Brazoria  County  Court;  J. 
W.  Muns<«,  Judge. 

Action  by  W.  C.  Abbott  and  another 
against  Norman  F.  Thomas.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Wilson  &  Follett,  of  Angleton,  tor  appel- 
lant A.  T.  Carleton,  of  Houston,  and  Mas- 
terson  &  Rucks,  ot  Angleton,  for  appellees. 

McMBANS,  J.  W.  O.  Abbfttt  and  Milton 
Kennedy,  cattle  broken,  brought  this  suit 
against  Norman  F.  Thomas  to  recover  $300 


as  commission  for  the  sale  of  800  cattle  be- 
longing to  defendant,  alleging  in  their  peti- 
tion that  defendant  bad  contracted  to  pay 
them  $1  per  head  for  finding  a  purchaser  for 
that  number  of  cattle,  and  that  they  had 
found  such  a  purchaser  to  whom  the  defend- 
ant had  made  sale. 

The  defendant  denied  making  such  con- 
tract, but  claimed  that  he,  having  that  num- 
ber of  steers  for  sale  at  the  price  of  $36 
per  head,  agreed  to  pay  Abbott  $1  per  head, 
provided  Abbott  could  find  a  purchaser  who 
would  pay  $36  per  head. 

The  case  was  submitted  by  the  court  to  a 
Jury  upon  a  charge  against  which  no  valid 
complaint  is  made,  and  restdted  In  a  v«rdict 
for  plaintiffs  for  the  amount  sued  for,  upon 
which  a  Judgment  in  their  favor  for  such  an 
amount  was  accordingly  entered. 

The  effect  of  all  of  the  appellant's  assign- 
ments is  that  the  verdict  and  judgment  are 
contrary  to  the  facts  proved  or  against  the 
overwhelming  weight  and  preponderance  of 
the  testimony. 

We  have  examined  the  evidence  closely, 
and  find  that  the  plaintiffs  introduced  testi- 
mony which,  if  believed  by  the  jury,  justi- 
fied them  in  returning  a  verdict  for  the 
plaintiffs.  On  the  other  hand,  the  defendant 
Introduced  testimony  which,  if  believed  by 
the  Jury,  would  have  justified  them  in  find- 
ing that  no  such  contract  as  alleged  by  plain- 
tiffs had  been  made. 

It  was  the  peculiar  province  of  the  Jury  to 
settle  such  conflict  in  the  evidence,  and,  hav- 
ing settled  it  in  favor  of  plaintiffs,  this  court 
in  such  case  has  no  power  to  substitute  its 
judgment  as  to  the  weight  of  the  testinuMiy 
for  that  of  the  Jury.  In  such  circTunstances 
It  becomes  the  duty  of  this  court  to  affirm 
the  Judgment  of  the  court  below,  and  It  has 
accordingly  so  been  affirmed. 

Affirmed. 


TEXAS  CITY  TERMINAL  CO.  v.  PETIT- 
PILS.     (No.  7006.) 

(Court  of  Civil  Appeals  of  Tpxas.     Galveston. 

Dec.  11,  1915.     Rehearing  Denied 

Jan.  6,  191G.) 

1.  PUBAUINO    «E=>290— AnUISSIOTT    BT    FAIL- 

XTBE  TO  Dent  undeb  Oaxh  in  Bkpi.t. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  on  its  car,  where  the  defendant 
pleaded  that  plaintiff  was  euiltr  of  contribu* 
tory  negligence  in  standing  m  the  aisle,  which 
plea  was  not  denied  under  oath,  the  action  of  tbo 
court  in  refusing  to  instruct  a  verdict  for  de- 
fendant was  proper;  it  being  unnecessary  for 
a  plaintiff  to  traverse  allegations  in  the  answer 
which  are  the  mere  converse  of  those  in  the 
petition. 

[Ed.    Note.— For   other   cases,    sfie   Pleading, 
CentDig.  {{  859-883,  886% ;  Dec.Dig.  <8=290.1 

2.  New  Tbial  <S=»96— Gboitnds— Absenob  ok 

WrTNESBES. 

Where  motion  for  new  trial  was  made  by 
defendant  for  its  inability  to  obtain  the  teetl- 
mony  of  witnesses  summoned  by  plaintiff,  but 
who  were  not  called  by  him,  and  who,  when  in- 
formed by  plaintiff,  at  the  close  of  his  evidence 
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at  about  W  o'elook  In  the  mornlns,  without 
knowledge  that  their  further  attendance  was  de> 
sired  by  defendant,  that  they  were  excused,  left 
the  courtroom,  With  defendant's  knowIedKe, 
which  failed  to  ask  process  for  their  return, 
though  tile  witnesses,  were  witiila  one  hour's 
drive  by  automobile,  while  defendant  did  not 
conclude  Its  evidence  until  S  o'clock  in  the  after- 
noon, and  asked  no  continuance,  postpoaemeBt, 
or  delay  of  the  trial  in  order  to  obtain  the  tes- 
timony, the  motion  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  a  1T2,  190-194;   Dec.  Dig.  «=»9e.] 

8.  Trial  «=5>133— Abgument  oj'  Counsel. 

In  a  personal  injury  case  against  a  railroad, 
where  the  improper,  but  not  inflammatory,  lan- 
guage of  plaintiff's  counsel  in  his  address  to  the 
jury  was  immediately  withdrawn  by  him  upon 
objection  whUe  the  court,  on  his  request,  in- 
structed the  jnrv  to  disregard  it,  in  the  absence 
of  anything  in  the  size  of  the  verdict  or  the  rec- 
ord to  indicate  tliat  the  remarks  had  any  effect 
on  the  jury  to  influence  them  to  find  for  plaintiff, 
or  to  award  larger  damages,  there  was  no  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  316;    Dec.  Dig.  «3»133.] 

Appeal  from  District  Court,  Galveston 
County ;   Clay  S.  Btlggs,  Judge. 

Action  by  A.  F.  PetltfUs  against  the  Texas 
City  Terminal  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

W.  T.  Armstrong  and  Eugene  A.  Wilson, 
both  of  Galveston,  for  appellant  Frank  S. 
Anderson  and  Aubrey  Fuller,  both  of  Gal- 
veston, for  appellee. 

PLEASANTS,  O.  J.  A.  F.  Petltflls  brought 
this  suit  against  the  Texas  City  Terminal 
Company,  which  owns  and  operates  a  rail- 
road between  Texas  City  and  Texas  City 
Junction  for  the  carriage  of  passengei^  for 
hire,  to  recover  damages  for  personal  inju- 
ries sustained  by  blm  while  a  passenger  on 
defendant's  passenger  car,  due  to  the  alleg- 
ed negligence  of  defendant  in  operating  Its 
car  whereby  the  car  upon  which  he  was  a 
passenger,  while  moving  at  a  high  rate  of 
speed,  ran  off  the  main  track  through  a 
switch  onto  a  side  track  and  came  Into  col- 
lision with  a  car  there  standing.  The  negli- 
gence charged  is  that  the  switch  connecting 
the  side  track  with  the  mala  track  was 
negligently  left  open  so  as  to  canse  the 
passenger  car  to  pass  from  the  main  track 
into  the  switch,  thereby  colliding  with  a 
car  standing  on  the  side  tmck,  and  that 
the  motorman  driving  the  passenger  oar 
negligently  failed  to  observe  the  open  switch, 
as  it  was  his  dnty  to  do,  and  as  he  might 
have  done  by  the  exercise  of  reasonable 
diligence.  The  plaintiff  alleged  that  at  the 
time  he  entered  the  passenger  car.  and 
at  the  time  of  the  accident,  he  was  compel- 
led to,  and  did,  stand  In  the  aisle  of  the  car, 
being  unable  to  obtain  a  seat  on  account  of 
the  crowded  condition  thereof. 

The  defendant  answered,  pleading  among 
other  def^Bses  that  plaintiff  was  standing  In 
the  atele  of  the  car  without  any  necessity 
therefor,  and  that  In  so  doing  he  was  guilty 
of  negligence  which  contributed  to  his  inju- 


riM.  Thl9  charge  of  conitilbatory  aegUKenoe 
was-  not  Bpedfloally  denied  by  any  pJeBding 
thereafter  filed  by  the  plaintiff. 

The  caae  was  tried  before  a  Jury,  aad  co- 
suited  in  a  verdict  and  Judgment  tar  plwtnttff 
for  1900,  f nMD  vUeb.  the  defendant  btm  w 
pealed. 

[1]  By  Its  flrat  asslgament  of  error  app^ 
lant  comi^alns  of  the  refusal  of  the  court  to 
sustain  Its  motion  for  a  new  trial  upon  ttte 
grotud  that,  appellant  having  ideaded  tiiat 
the  appellee  was  guilty  of  contributory  neg- 
ligence In  standing  In  the  alale  of  the  car, 
and  this  plea  not  having  been  denied  under 
oath,  the  eonrt  shonld  have  instructed  a  ver> 
diet  In  Its  fkvor,  and  erred  In  refusing  to 
give  Its  first  special  charge  which  contained 
such  an  Instruction.  This  case  was  tried  be- 
fore the  repeal  by  the  last  lieglslature  of  the 
law  requiring  pleadings  to  be  under  oath, 
and  providing,  in  substance,  that  any  de- 
fensive plea  duly  sworn  to,  not  denied  under 
oath,  should  be  taken  as  confessed.  A  simi- 
lar question  was  presented  In  the  case  of 
RaUway  v.  Pennington,  108  B.  W.  467,  and 
decided  adversely  to  the  contention  hero 
made;  and.  In  overruling  the  assignment, 
we  shall  content  ourselves  by  referring  to 
the  reasoning  there  made,  which  applies  wltb 
peculiar  force  under  the  facts  of  this  case. 
See,  also,  Denison  Cotton  Mills  ▼.  McAmia^ 
176  S.  W.  621 ;  Railway  v.  Tomllnson,  169  S. 
W.  217 ;  Tablet  Bros.  Co.  v.  Hlgginbotham, 
170  S.  W.  118. 

[2]  The  fourth  assignment  complains  ot 
the  refusal  of  the  court  to  grant  appellant's 
motion  for  a  new  trial  on  account  of  Its  in- 
ability to  obtain  upon  the  trial  the  testimo- 
ny of  two  witnesses,  Capt  Helntzelman  and 
Lieut  Blackford,  both  of  whom  were  United 
States  Army  officeis  stationed  at  Texas  City. 
These  witnesses  had  been  summoned  by  the 
appellee,  but  were  not  plaoed  upon  the  stand 
by  him,  and  when  he  concluded  the  introduo 
tlon  of  his  evidence  he  informed  said  witness- 
es that  he  would  not  need  their  testimony, 
and,  being  told  by  them  that  they  bad  not 
been  summoned  by  the  appellant,  he  excus- 
ed them  from  further  attendance  upon  the 
trial,  and  they  Immediately  left  for  their 
headquarters  at  Texas  City.  Tills  was  about 
10  o'clock  in  the  morning,  and  the  appellant 
was  apprised  about  that  time  that  they  had 
been  excused  and  had  left  the  courtroom. 
Appellant  did  not  conclude  the  Introduction 
of  its  evidence  until  8  o'clock  that  afternoon. 
Texas  City  was  only  about  one  hour's  drlvo 
by  automobile  from  Galveston,  and  the  round 
trip  could  have  been  made  In  about  two 
hours,  but,  notwithstanding  this  the  appel- 
lant asked  for  no  process  to  secure  the  do- 
tttiB  ot  these  witnesses,  nor  did  It  ask  for  a 
continuance,  postponement,  or  delay  of  the 
trial  in  order  te  obtain  their  testimony. 
When  appellee  excused  the  witnesses  from 
further  attendance  he  did  so  without  knowl- 
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edge  tliat  ibeir  further  attendance  was  desir- 
ed by  appellant  or  that  their  testioKMiy  was 
material  to  the  appellant's  defense. 

We  think  that  vinder  the  foregoing  facts 
the  oonrt  proiterly  refused  to  grant  a  new 
trial  upon  the  ground  nrged  in  the  assign- 
ment 

[3]  The  language  used  by  appellee's  oonn- 
sel  In  his  address  to  the  Jury,  while  improp- 
er, was  not  inflammatory,  and  was  immediate- 
ly withdrawn  by  him  upon  objection  being 
mate  thereto  by  the  appellant.  In  addition 
to  this,  the  court  Instructed  the  Jury  to  dis- 
regard the  remarks  objected  to,  which  the 
eounsel  also  lequeeted  the  Jury  to  do.  There 
is  nothing  In  the  size  of  the  verdict  or  any- 
thing in  the  record  to  Indicate  that  the  re- 
marks had  any  efTect  upon  the  Jury,  either 
In  their  finding  In  his  favor  or  in  fixing  the 
amount  of  their  award.  The  second  assign- 
ment, which  raises  the  point,  is  overruled. 

The  remaining  assignment  complains  that 
the  verdict  is  excessive.  We  have  carefully 
read  the  evidence,  and  find  therefrom  that 
the  verdict  was  warranted  thereby,  or  at 
least  was  not  so  excessive  as  to  Justify  this 
court  in  substituting  its  Judgment  for  the 
Judgment  of  the  Jury  as  to  the  extent  of 
jdalntUTs  Injuries  and  as  to  the  sum  of  mon- 
ey that  would  properly  compensate  him 
therefbr.    The  assignment  is  overruled. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  la  af- 
firmed. 

AfDrmed. 


OAIiYESTON,  H.  ft  S.  A.  RT.  00.  v.  WALL- 
RAVEN.    (No.  68S7.) 

(Coort  of  (SvU  Appeals  of  Texas.     OalveBton. 

Nov.  2,  1915:    Rehearing  Denied 

Nov.  24, 1916.) 

1.  LnnTATioN   or  Actiors  *=»185«— Plead- 
wo— DEFKwaats— Dehiai,. 

Under  Rev.  Bt  1911,  art  1829,  provMing 
that  if  anv  apecial  defense  Is  pleaded,  the  plain- 
tiff shall  De  required  to  answer,  and  that  any 
fact  80  pleaded  which  is  not  denied  shall  be  tak- 
en as  confessed,  plaintiff,  in  an  action  against 
a  carrier  for  damages  to  household  goods,  whose 
petition  fixed  the  date  of  the  accrual  of  her 
eaose  of  action  within  two  years  next  preceding 
the  filing  of  her  suit,  was  not  required  to  repeat 
■och  allegation  by  a  special  denial  of  defendant's 
plea  of  the  two-year  statute  of  limitations, 

[Ed.  Note. — For  other  cases,  gee  Limitation 
of  Actions,  Cent  Dig.  |  694;    Dec.  Dig.  «=» 

2.  Cabbibbs  «=9l36  —  DSI.A.T  in  Dxuvebt  — 

QUESTIOir  FOB  JUBT. 

Bvidenoe,  in  Ka  action  for  damages  to 
household  goods  and  wearing  apparel,  held  to 
make  defendant's  negligence  in  not  aelivering 
the  goods  to  plaintiff  after  their  arrival  at  des- 
tination a  question  for  the  jury. 

[Ed.  Note.— Cor  other  cases,  see  Carrier^ 
Cent  Dig.  ii  47£,  596-698;   Dec.  Dig.  <»3l36l 

Appeal  from  Galveston  County  Court; 
Qtotfsv  B.  Mann,  Judge. 

Action  1^  Willie  Wallnven  against  the 
Oalveston,  Etarrlsbuxs  k  San  Antonio  Rail- 


way Company.    Judgment  for  plaintUI,  $a& 
defendant  appeals.    Affirmed. 
See,  also,  190  S.  W.  116. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  W.  T.  Armstrong  and  Barret  Gibson, 
both  of  Galveston,  for  appellant  Marsene 
Johnson,  Elmo  Johnson,  and  Roy  Johnson, 
all  of  Galveston,  for  appellee. 

LANE,  J.  [1]  During  the  preceding  term 
of  this  court  we  sustained  appellant's  first 
assignment,  and  reversed  the  Judgment  of 
the  lower  court  in  favor  of  appellee,  and  ren- 
dered Judgment  for  the  appellant  The  sub- 
stance of  said  assignment  is  that,  as  appel- 
lant, defendant  in  the  trial  court,  had  plead- 
ed in  its  answer,  which  was  sworn  to,  that 
the  cause  of  action  declared  upon  by  appel- 
lee had  accrued  more  than  two  years  prior  to 
the  institution  of  the  suit,  and  was  therefore 
barred  by  the  two-year  statute  of  limitation, 
and  as  appellee  had  not,  as  required  by  law, 
speciflcally  denied  such  special  defense,  the 
court  erred  in  not  instructing  a  verdict  in  its 
favor.  At  the  preceding  term  of  this  court 
appellee  filed  her  motion  for  a  rehearing. 
Upon  further  conslderatloQ  of  the  case  up- 
on said  motion  we  concluded  we  were  in  er- 
ror in  our  holding,  and  granted  said  motion 
and  set  aside  the  Judgment  so  rendered.  Up- 
on further  consideration  we  find  that  appel- 
lee's petition  clearly  fixes  the  date  of  the  ac- 
crual of  her  cause  of  action  within  two  years 
next  preceding  the  filing  of  her  suit,  and 
that,  having  so  done,  she  was  not  required  to 
repeat  such  allegation  by  special  denial  of 
appellant's  plea  of  limitation,  and  we  there- 
fore overrule  appellant's  first  assignment  of 
error.  Word  v.  Bank,  170  S.  W.  at  page 
846;  Railway  Co.  v.  Pennington,  166  S.  W. 
467 ;  Memphis  Cotton  Oil  Co>  v.  Tolbert,  171 
S.  W.  at  page  311. 

[2]  Appellant's  second  assignment  is  as  fol- 
lows: 

"Because  the  plaintifl  failed,  by  the  evidence 
introduced  by  her  and  in  her  behalf,  to  sustain 
the  alienations  of  paragraph  2  of  her  first  amend- 
ed origmal  petition,  alleging  that  plaintiff  'de- 
livered, and  caused  to  be  delivered,  to  the  de- 
fendant's station  and  freight  agent  at  the  said 
town  of  San  Leon  certain  personal  property,  to 
be  shipped  by  defendant  railway  company  for 
this  reason:  That  the  i^intiff  wholly  (aued  to 
prove  that  such  freight  was  delivered  to  any 
person  bearing  the  relation  of  ageat  to  the  de- 
fendant for  the  purpose  of  recdvTng  or  shipping 
such  freight,  or  In  any  wise  binding  the  defend- 
ant by  any  act  as  an  agent  for  such  purpose." 

There  was  no  evidence  showing  that  ap- 
pelant railway  company  had  a  freight  acent, 
or  other  agent  authorized  to  receive  appel- 
lee's household  goods,  or  that  she  delivered 
the  same  to  any  such  agent  at  San  Iieon,  as 
alleged,  but  on  the  contrary,  the  undisputed 
evidence  shows  that  appellant  had  no  such 
agent  at  San  Leon  to  whom  appellee  could 
or  did  deliver  her  property.  Had  the  allega- 
tion mentioned  been  the  only  allegation  which 
would  have  entitled  appellee  to  recover  for 
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h«r  property  placed  to  charge  of  appellant, 
no  recovery  could  be  had  nnder  the  proof 
made.  But  we  find  that  to  the  ntoeteenth 
section  of  appellee's  petition  It  la  alleged: 

"After  same  [the  boosebold  goods  named]  were 
delivered  to  defendant  by  plalntifif,  defendant's 
further  negligence  and  delay  in  failing  to 
promptly  •  •  •  deliver  said  goods  to  her 
within  a  reasonable  time  after  said  goods  had 
reached  Galveston  was  the  proximate  cause  of 
said  injuries,  damages,  and  losses  by  plaintiff." 

The  undisputed  evidence  shows  that  ap- 
pellant railway  company  did  take  possession 
of  said  goods,  and  did  transport  them  to  Gal- 
veston ;  and  there  was  ample  testimony  that 
after  the  goods  were  transported  to  Galves- 
ton they  were  permitted  by  appellant  to  re- 
main to  its  depot  for  six  or  more  days  be- 
fore appellee  was  advised  of  their  arrival,  al- 
though she  had  repeatedly  made  inquiry  for 
them,  to  support  a  flndtog  that  appellant  was 
negligent  in  not  delivering  said  goods  to  ap- 
pellee after  their  arrival  to  Galveston. 
Whether  this  testimony  was  true  or  false 
was  for  the  Jury,  and  it  found  against  appel- 
lant on  that  issue.  We  therefore  overrule 
appellant's  second  assignment 

What  we  have  said  with  reference  to  appel- 
lant's second  assignment  will  also  apply  to 
its  third  assignment  We,  therefore,  for  the 
same  reasons  given  for  overrultog  the  sec- 
ond assignment,  overrule  the  third  assign- 
ment What  has  been  said  disposes  of-  all  of 
appellant's  assignments. 

While  to  every  judicial  tovestlgatlon  the 
discovery  of  the  truth  and  Justice  should  be 
the  aim  and  desire  of  the  courts,  and  if  this 
discovery  can  be  lutd,  the  paramount  effort 
'of  the  court  should  be  to  see  that  Justice  is 
done  to  all  parties  to  the  suit  and  while 
there  may  be  errors  committed  In  the  trial  of 
this  case  which,  had  they  been  presented  for 
review,  would  have  caused  a  reversal  of  the 
Judgment  rendered,  we  are  not  at  liberty  to 
consider  them  In  the  state  of  this  record,  and 
as  no  such  error  in  the  trial  of  this  cause 
lias  been  presented  to  us  as  should  cause  a 
reversal  of  the  Judgment  rendered  by  the 
trial  court  the  same  is  affirmed. 

Affirmed. 


HAGILL  et  aL  V.  McCAMLET. 
(No.  7026.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec  23,  1915.     Rehearing  Denied 

Jan.  20,  1916.) 

1.  Pleading  €=»8— Conclusions. 

The  answer  to  a  suit  on  a  note  that  de- 
fendants were  merely  accommodation  makers, 
and  that  the  note  was  signed  by  them  for  the 
sole  accommodation  of  the  payee,  was  bad  as 
merely  stating  the  pleader's  conclusions. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  §S  12-28%,  68;   Dec.  Dig.  <S=>8.] 

2.  Bills  and  Notes  €=>06— Accommodation 
Indorsement  —  Consideration  —  Answeb 
— sofficibrct. 

It  is  no  defense  to  a  suit  on  a  note  given 
by  the  principal  maker  to  payment  of  an  ac- 
count due   to  plaintiff  that   defendants  signed 


without  consideratloii  at  plaintiff  payee's  re- 
quest upon  his  statement  that  be  was  hard 
pressed  for  money  and  that  if  they  would  sign 
the  note  he  could  sell  it  to  P.  and  get  money 
on  it  since  the  extension  of  the  time  of  pay- 
ment of  the  due  account  by  the  execution  oC 
the  note  was  sufficient  consideration  therefor, 
and  no  intention  to  excuse  defendants  from  lia- 
bility thereon  is  inferable  from  the  facts  pleaded. 
[Ed.  Note.— For  other  cases,  see  BDls  and 
Notes,  Cent  Dig.  1 165 ;  Dec.  Dig.  ^3>96.1 

Appeal  from  District  Court,  Matagorda 
County;  SamL  J.  Styles,  Judge. 

Action  by  W.  In.  McCamVey  against  O.  M. 
Magiil  and  others.  Judgment  for  platotiff, 
and  defendants  appeal.    Affirmed. 

Gatoes  ft  Corbett,  of  Bay  City,  for  appel- 
lants, linn  ft  Austto,  of  Bay  City,  for  ap- 
pellee. 


PliEASANTS,  0.  J.  This  suit  was  brought 
by  appellee  against  the  Burton  D.  Hurd 
I^nd  Company,  Burton  D.  Hurd,  F.  H.  Jones, 
and  C.  M.  Magiil.  to  recover  the  prtodpal, 
toteiest  and  attorney's  fees  due  upon  a 
note  for  $2,894.25  executed  by  defendants 
and  payable  to  appellee. 

The  defendants  Magiil  and  Jones,  to  their 
first  amended  original  answer,  pleaded  spe- 
cifically as  follows: 

"Now  come  the  defendants,  O.  M.  Magiil  and 
F.  E.  Jones,  and,  leave  of  the  court  first  had 
and  obtained  for  such  purpose,  file  this  thdr 
first  amended  original  answer  nereiB,  and  de- 
murring generally  to  plaintiff's  original  petition 
filed  herein,  say  that  the  same  is  inaufficient  to 
entitle  the  plaintiff  to  the  relief  prayed  for,  or  to 
any  relief  whatsoever,  and  of  this  the  Judgment 
of  the  court  is  prayed. 

"  (1)  And  for  answer  hereto,  if  any  there  need 
be,  these  defendants,  to  a  purely  formal  way, 
deny  each  and  every,  all  and  stogular,  the  al- 
legatiooB  in  said  original  petition  contained, 
and  will  demand  strict  proof  thereof. 

"(2)  Specially  answering  said  petition,  and 
particularly  the  first  paragraph  tiiereo^  these 
defendants  say  that  they  admit  that  they  aicned 
the  promissory  note  for  $2,884.25,  but  deny  that 
they  or  either  of  them  are  in  any  manner  liable 
thereon,  because  they  say  that  in  so  far  as 
these  defendants  and  each  of  than  are  concern- 
ed, they  and  each  of  them  were  merdy  accom- 
modation makers  of  said  note,  and  that  said 
note  wns  signed  by  them  and  each  of  them  for 
the  sole  accommodation  of  the  payee  therein, 
who  is  still  the  le^al  bolder  thereof,  as  is  shown 
by  plaintiff's  original  petition  filed  herein. 

"(3)  Further  specially  answering  paragraph 
1  of  said  original  petition,  these  defendants  and 
each  of  them  say  that  no  beneficial  consideration 
or  thing  of  value  moved  to  either  of  these  de- 
fendants, or  the  Burton  D.  Hurd  Land  Com- 
pany, or  Burton  D.  Hurd  individually,  for  the 
execution  and  delivery  of  said  note,  and  long 
prior  thereto  the  Burton  D.  Hurd  Ijand  Com- 

§any,  the  principal  maker  of  said  note^was  in- 
ebted  to  either  W.  L.  McCamley,  Wm.  B. 
Austin  A  Co.,  or  the  Wm,  E.  Austin  Abstract' 
Company  (these  defendants  being  unable,  be- 
cause of  the  confusion  in  the  contentions  of  the 
plaintiff  herein,  to  determine  to  which  of  the 
three  foregoing  named  persons  or  corporations 
said  debt  was  due)  for  eertato  abstract  work 
covering  a  long  period  of  time,  and  all  of  which 
abstract  work  waa  done  for  the  sole  and  exclu- 
sive use  of  the  Burton  D.  Hurd  Land  Com- 
pany;  that  the  Said  McCamley,  at  the  time  of 
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tbe  execution  and  delivery  of  said  note  sued 
ui>on,  approached  the  defendant  6.  M.  Magill 
and  stated  to  the  said  G.  M.  Magill  that  if  the 
said  Magill,  Jones,  and  Hurd  would  sign  the 
note  for  the  amount  doe  by  the  said  Burton  D. 
Hurd  Land  Company,  along  with  the  said  Burton 
B.  Hurd  Land  Company,  the  plaintiff  could  and 
would  negotiate  and  sell  said  note  to  A.  B. 
Pierce,  of  Blessing,  Tex.,  stating  that  he  was 
hard  pressed  for  money,  and  that  if  the  said 
MagUl,  along  with  the  others,  would  sign  said 
note,  he  could  sell  the  note  to  A.  B.  Pierce  and 
get  money  therefor,  and  that  snch  execution 
and  delivery  of  said  note  by  the  said  G.  M.  Ma- 
gill, Jones,  and  Hurd,  for  such  purpose,  would 
Be  an  accommodation  to  the  plaintiff ;  that  upon 
such  state  of  facts,  upon  such  request,  and  for 
such  purpose,  the  said  Magill  signed,  and  like- 
wise the  said  Jones  and  Hurd  signed  along  with 
the  said  Burton  D.  Hurd  Land  Company  for  the 
purposes  and  under  the  state  of  facts  just  above 
set  out. 

"  (4)  That,  as  a  matter  of  fact,  the  said  plain- 
dS  never  did  <^er  such  note  to  the  said  A.  B. 
Pierce  for  purchase,  and  never  did  seek  to  sell 
said  note  so  signed  to  A.  B.  Pierce,  which  is 
the  note  sued  upon  in  this  cause. 

"(5)  That  if  the  said  McCamley  bad,  aa  he 
had  agreed  to  do,  offered  such  note  to  A.  B. 
Pierce,  for  purchase,  these  defendants  charge, 
on  information  and  belief,  that  A.  B.  Pierce 
would  have  purchased  said  note  for  money. 

"(6)  That  if  the  said  Pierce  had  acquired 
said  note,  as  it  was  intended  by  the  parties, 

Slaintiff  and  defendants,  that  he  should,  these 
efendants  say  upon  information  and  belief  that 
the  said  A.  B.  Pierce  would  have  collected  said 
note  out  of  equities,  rights,  or  interest  then  in 
his  hands  belonging  to  the  said  Burton  D.  Hurd 
I/and  Company,  or  out  of  assets,  equities,  rights, 
and  interest  afterwards  coming  into  his  hands, 
and  that  said  note  would  have  been  paid  off,  sat- 
isfied, and  discharged." 

The  plaintiff  filed  a  second  supplemental 
petltloii  and  directed  special  exceptions  to 
paragraphs  2,  8,  6,  and  6  of  defendants' 
amended  answer,  and  the  court  sustained 
the  exceptions  to  paragraphs  2  and  3  of  de- 
fendants' amended  answer. 

The  answer  of  the  remaining  defendants, 
who  have  not  appealed  from  the  Judgment  of 
the  trial  court,  need  not  be  noticed. 

.The  trial  In  the  court  below  without  a 
Jury  resulted  In  a  judgment  to  favor  of  plaln- 
tlir  against  all  of  the  defendants  for  the 
amount  due  upon  the  note. 

tinder  appropriate  assignments  of  error, 
the  appellants  assail  the  judgment  on  the 
^ound  that  the  trial  court  erred  In  sustain- 
ing plalntUTs  special  exceptions  to  para- 
graphs 2  and  S  of  defendants'  answer. 

The  special  exceptions  sustained  by  the 
court  were  as  follows: 

"And  specially  demurring  to  paragraph  No.  2 
of  said  answer,  he  says  that  the  same  is  insuffi- 
cient because  it  states  merely  a  conclusion  of  the 
pleader  and  does  not  set  out  any  facts  that 
would  create  an  accommodation  maker  of  the 
note  of  the  defendants. 

"And  specially  demurring  to  paragraph  No.  3 
of  said  answer,  he  says  same  is  wholly  insuffi- 
cient because  it  fails  to  show  any  defense  or  that 
these  defendants  were  not  beneficiaries  of  said 
note  and  the  extension  of  the  debt  thereby  grant- 
ed, and  because  it  fails  to  show  or  allege  that 
the  plaintiff  was  in  any  way  obligated  to  pay 
off  or  discharge  said  note,  or  that  he  incurred 
any  liability  thereon  whatever  at  any  time." 


[1]  We  do  not  think  the  court  erred  In 
sustaining  these  exceptions.  Paragraph  2 
of  the  answer  states  no  facts  upon  which 
the  conclusion  that  appellants  were  merely 
accommodatidn  makers  of  the  note,  and  not 
liable  to  plaintiff  thereon,  can  be  based,  and 
it  Is  elementary  that  an  allegation  or  aver- 
ment of  a  legal  conclusion,  when  no  facts 
are  stated  from  which  such  conclusion  can 
be  drawn,  is  InsufiBclent  pleading. 

[2]  The  facts  averred  In  paragraph  3  of 
the  answer  show  that  the  note  sued  on  was 
executed  for  an  amount  then  due  by  the 
land  company.  The  note  was  payable  12 
months  after  date,  and  its  execution  neces- 
sarily extended  the  time  of  payment  of  the 
then  due  account  This  was  a  suflSclent 
consideration  for  the  note.  The  fact  that  the 
plaintiff  stated  to  these  appellants,  before 
they  executed  the  note,  that  he  was  hard 
pressed  for  money  and  that  If  they  would 
sign  the  note  with  the  other  defendants  he 
could  sell  it  to  Mr.  Pierce  and  "get  money 
thereon,"  and  that  it  would  be  an  accommo- 
dation to  him  if  appellants  would  execute  the 
note,  and  that  appellants  signed  the  note  up- 
on this  state  of  facts,  present  no  defense  to 
plaintifTs  suit  It  cannot  be  inferred  from 
these  facts  that  either  plaintiff  or  appel- 
lants understood  or  Intended  that  appellants 
would  not  be  held  liable  on  the  note.  Cer- 
tainly there  was  no  agreement,  expressed 
or  implied,  on  plaintiff's  part  to  protect  ap- 
pellants against  the  liability  Incurred  by 
them  by  signing  a  note  for  a  debt  due  by 
their  comakers,  and  they  cannot  upon  the 
facts  stated  claim  to  be  relieved  of  their 
contract  undertaking  to  pay  platotlff  the 
amount  due  upon  the  note. 

In  Parker  v.  Lewis,  39  Tex.  395,  dted  by 
appellants,  there  was  an  agreement  by  the 
payee  of  a  bill  of  exchange  with  the  drawee 
that,  If  the  latter  would  accept  the  bill  so 
as  to  enable  the  payee  to  raise  the  money 
thereon,  he,  the  payee  would  protect  the 
drawee  against  any  liability  thereon. 

A  similar  state  of  facts  existed  in  the 
case  of  Bank  &  Trust  Co.  v.  Ford,  152  S.  W. 
704,  also  cited  by  appellants.  The  facts  of 
these  cases  easily  distinguish  them  from  the 
instant  case. 

We  are  of  optolon  that  the  judgment  of 
the  court  below  should  be  aflSrmed,  and  it 
has  been  so  ordered. 

Affirmed. 


HOUSTON  &  B.  V.  BY.  OO.  T.  HUGHB8. 
(Na  7209.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  14,  1916.     Rehearing  Denied 

Jan.  18,  1916.) 

1.  Appeai.  akd  Ebbob  «=>920— PBEstniPTiON 
Favobino  Coubt  Bblow. 

Assignments  of  error  that  the  appointment 
of  a  receiver  for  defendant  corporation  was  er- 
roneous because  no  grounds  therefor  were  stat- 
ed fat  plaintiff's  petition,  and  that  the  petition 
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upon  which  die  order  appointing  a  receiver  was 
granted  stated  no  canse  of  action  against  de- 
fendant, were  equivalent  to  a  general  demnrrer, 
when  urged  in  a  trial  court,  and  required  the 
appellate  court  to  indulge  all  reasonable  intend- 
ments in  favor  of  the  sufficiency  of  the  petition 
to  sustain  the  appointment  of  the  receiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!cnt  Dig.  H  3714-3721 ;  Dec  Dig.  «=> 
920.] 

2.  Railboads    «=>206— Rkckiveb— Pbopuett 

or  Appointment— Statutk. 

Where  a  bondholder  of  an  insolvent  rail- 
road corporation  sued  it,  alleging  waste  and 
mismanagement  and  asking  the  appointment  of 
a  receiver,  the  petition,  by  its  express  allega- 
tions, showing  that  a  salt  on  the  bonds  and 
for  foreclosure  would  be  premature,  as  the  road 
had  committed  no  default  in  the  pwformance  of 
the  conditions  of  the  mortgage  constituting  the 
contract  between  the  parties,  the  appointment 
of  a  receiver  was  improper,  altiiough  Rev.  St. 
1911,  art  2128,  provMes  that  receivers  may  be 
appointed  in  cases  where  a  corporation  is  in- 
solvent, since  insolvency  alone  does  not  Justify 
the  appointment  of  a  receiver,  which  is  an  ancil- 
lary remedy,  while  the  instant  suit  was  primari- 
ly for  such  purpose. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ({  673-676;    Dec.  Dig.  «=»205.] 

S.  Apfiai.  and  EKtoB  4s>781— DiavjsaAL  — 

Moot  Qcisxion. 

The  appeal  of  a  railroad,  for  which,  at  the 
instance  of  its  bondholder,  a  receiver  has  been 
appointed,  from  the  order  of  appointment,  will 
not  be  dismissed  as  moot  on  the  ground  that  the 
subject-matter  of  controversy  has  ceased  to  ex- 
ist, because,  subsequent  to  the  appointment,  a 
second  receiver  for  the  property  is  appointed  by 
a  United  States  court,  and  the  road  does  not 
appeal  from  such  secMid  appointment,  apparent- 
ly acquiescing  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  63-80,  8122;  Dec.  Dig. 
«a>78l.] 

Appeal  from  District  Court,  Brazoria  Coun- 
ty; Samnel  J.  Styles,  Judge. 

Suit  by  Ed.  S.  Hughes  against  the  Houston 
A  Brazos  Valley  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

A.  B.  Masterson,  of  An^eton,  W.  T.  An- 
drews, of  Stamford,  and  Andrews,  Street- 
man,  Bums  &  Logue,  of  Houston,  for  appel- 
lant A.  R.  Rucks,  of  Angleton,  S.  P.  Hard- 
wii^e^  of  Abilene,  and  Theodwe  Mack,  of  Ft 
Worth,  tor  appellee. 

McMEANS,  J.  On  October  27,  1915.  Ed.  S. 
Hu^es  brought  this  suit  against  the  Hous- 
ton &  Brazos  Valley  Railway  Company,  pray- 
ing for  the  Immediate  appointment  of  a  re- 
ceiver to  take  charge  of  all  the  properties, 
rights,  and  franchises  of  appellant,  and  his 
petition  was  presented  to  the  honoraMe  Judge 
of  the  district  court  of  Brazoria  county  in 
chambers  and  in  vacation.  On  the  same 
date,  and  upon  ex  parte  bearing  without  no- 
tice to  the  defendant,  the  judge  made  an  or- 
der in  said  cause  appointing  H.  O.  Wooten 
receiver  of  the  defendant  and  all  its  proper- 
ties, rights,  and  franchises  of  every  kind, 
character,  and  description,  directing  tbat  aU 
persons  in  possession  of  any  proiierty  of  de- 


fendant should  forthwith  deliver  tlie  same  to 
the  receiver,  and  restraining  all  persons  from 
interfering  with  the  possession  and  use  there- 
of, or  with  the  taking  possession  of  said  prop- 
erties. From  this  order  and  Judgment  the 
defendant  has  appealed. 

The  appellant  in  its  brief  has  undertaken 
to  set  out  the  substance  of  the  material  al- 
legations In  the  plaintiff's  petition,  as  well 
as  the  exhibits  attached  to  and  made  a  part, 
thereof,  and,  as  this  seems  to  have  been  cor- 
rectly done,  and  as  no  objection  thereto  Is 
urged  by  plaintifT,  we  adopt  the  same  as  oar 
statement  of  the  material  allegations  of  the 
petition. 

(1)  The  first  paragraph  merely  alleges  tbe 
residence  of  the  parties.  The  second  para- 
graph alleges  tliat  ajwellee  Is  the  owner  of 
205  of  the  first  mortgage  bonds  of  appellant 
of  the  denomination  and  par  value  of  $!,• 
000  each,  dated  July  1,  1907,  payable  July  1, 
1937,  with  Interest  at  the  rate  of  B  per  cent 
per  annum.  Interest  i>ayable  semiannually  on 
the  1st  day  of  July  and  on  the  Ist  day  of 
January  of  each  year,  that  said  bonds  are  at 
the  aggregate  value  of  $205,000,  and  that  to 
secure  and  Insure  the  payment  thereof  the 
defendant  on  July  1,  1907,  made,  executed, 
and  delivered  to  Mercantll«  Trust  Company 
of  St  Louis,  Mo.,  as  trustee,  its  deed  of  trust 
mortgage  upon  all  of  the  properties,  rights, 
and  franchises  of  the  d^endant  railway  ooat 
imny  of  every  kind,  character,  and  descrip- 
tion whatsoever  and  wheresoever  situated. 
The  paragraph  furthsr  describes  said  prop- 
erties more  in  detail,  and  the  petition  reiters 
to  the  said  deed  of  trust  mortgage  and  incor- 
porates it  In  tlie  petition.  This  exUbit  is  at- 
tached to  the  petition,  and  will  be  more  par- 
ticularly referred  to  in  this  statement. 

(2)  The  third  paragraph  of  plalntiflTs  pe- 
tition alleges  that  the  bonds  are  secured  by 
first  mortgage  lien  notes  upon  the  properties 
of  defendant  and  that  the  payment  of  Xtio 
bonds  and  th«  interest  thereon  Is  dependent 
upon  the  earnings  and  upon  the  successful 
operation  and  maintenance  of  the  railroad 
and  its  properties. 

(3)  The  fourth  paragraph  of  the  plalntUTs 
petition  alleges  that  defendant  is  insolvent 
that  its  present  earnings  are  not  sufficient 
to  pay  Its  operating  expenses,  and  that  for 
the  past  year  or  more  the  (Hteratlng  expenses 
have  exceeded  its  earnings  from  $800  to  fl,- 
600  per  month,  and  that  plaintiff  fears: 

"That  if  the  operation  is  permitted  to  be  com- 
tinued  by  the  defendant  railway  company  under 
its  present  managmnent  the  expenses  wUl  con- 
tinue to  exceed  the  earnings." 

(4)  The  same  paragraph  of  plaintifTs  peti- 
tion further  alleges  that  the  alleged  insolvent 
-condition  of  defendant  is  due  to  the  extrava- 
gance and  mismanagement  in  the  operation  of 
the  same,  in  that  It  has  an  excessive  number 
of  employes  and  pays  excessive  prices  for  its 
supplies  and  materials,  and  purchases  infe- 
rior material  and  uses  a  great  porticm  of  Its 
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earnings  far  tbe  constmctlw  of  additional 
facilities  not  Justified  by  the  traffic.  In  tbat 
said  facilities  are  more  than  ample  to  take 
care  of  the  trafflc  that  may  be  reasonably 
expected  for  several  years. 

(5)  The  fifth  paragraph  of  plalntifC'a  peti- 
tion alleges  that  defendant  has  borrowed 
from  time  to  time  large  sums  of  money  to 
meet  and  pay  obligations  Incurred  by  It  by 
reason  of  Its  eztravagance  and  mismanage- 
ment, and  that  It  Is  indebted  for  moneys  bor^ 
rowed  and  advanced  to  it  and  material  fur- 
nished to  it,  and  Is  witbont  funds  with  which 
to  pay  the  same;  that  said  Indebtedness  is 
Increasing,  and  defendant  cannot  now  secure 
further  loans  and  advances  to  pay  the  cur- 
rent operating  expenses;  that  the  persons 
who  have  heretofore  beesi  making  advances 
and  loans  to  defendant  have  advised  plaintiff 
that  they  will  not  continue  to  do  so. 

(6)  The  sixth  paragraph  of  plaintiff's  pe- 
tition reads  as  follows : 

"Plaintiff  alleges  tbat  he  fears,  and  has  reason 
to  believe,  that  if  the  properties  of  said  railway 
company  are  penaittcd  to  remain  in  the  control 
and  operation  of  its  present  management  tbat  it 
will  be  so  mismanaged  and  so  extravagantly  op- 
erated, and  not  having  fnnds  with  whidi  to  me«t 
same,  aa  hereinbefore  alleged,  that  large  debts 
will  accumulate  against  the  properties  of  said 
railway  company,  indadlng  debts  for  wages  and 
personal  services,  material  famished,  and  ac- 
counts of  other  railroads  accumulate  against  it, 
all  of  which  will  create  a  prior  lien  upon  the 
properties  of  said  railway  company,  and  will 
accumulate  to  such  an  amount  as  to  materially 
injure,  if  not  totally  destroy,  the  value  of  plain- 
tiff's bands ;  that  said  railway  company  has  not 
heretofore,  and  is  not  now,  making  any  effort 
whatever,  on  account  of  the  mismanagement 
and  extravagance  of  the  operation  thereof,  to 
pay,  and  has  been  unable  to  pay,  the  interest 
out  of  the  earnings  of  said  road  on  said  bonds, 
and  has  not  and  is  unable  to  create  any  sinking 
fund  with  which  to  eventually  redeem  said  out- 
standing bonds  when  same  mature,  and,  if  they 
are  permitted  to  continue  to  manage  and  operate 
same,  tbat  no  provision  will  or  can  be  made  for 
the  payment  of  said  interest,  or  create  a  sinking 
fund  for  the  ultimate  redemption  of  said  bonds 
at  maturi^,  and  that,  therefore,  by  reason  of 
the  tacts  herein  alleged,  unless  a  receivership 
is  granted  herein  and  the  properties  of  said  rail- 
way company  taken  out  oi  the  hands  of  the  pres- 
•Dt  management,  that  plaintiff  will  suffer  irrep- 
arable injury;  that  plaintiff  has  no  adequate 
remedy  at  law." 

(7)  The  seventh  paragraph  of  plalntUPa 
petition  reads  as  follows: 

"And  in  this  behalf  plaintiff  further  shows  to 
the  court  that  it  is  necessary  and  imperative 
that  vour  honor  immediately  appoint  a  receiver 
to  tsike  charge  of  and  operate  the  properties 
of  the  defendant  railway  company,  to  prevent 
the  present  management  from  conttactmg  for 
further  additional  and  unnecessary  materials, 
and  thereby  further  htcreasing  the  indebtedness 
of  said  company,  and  impairing  and  injuring 
the  properties  of  said  company  as  security  to 
plaintifrs  bonds,  and  for  the  farther  reason  that 
the  persons  owning  the  balance  of  the  first  mort- 
gage bonds  of  said  company,  to  wit,  $216,000, 
aiM  opon  which  default  has  been  made  in  the 
payment  of  the  interest  due  thereon,  are  nonresi- 
dents of  the  state  of  Texas,  and  are  threatening 
to  immediately  file  a  petition  in  another  juris- 
diction asking  that  the  properties  of  the  de- 
fendant company  be  placed  in  the  hands  of  a 
receiver,  and  in  this  behalf  plaintiff  shows  that 


all  of  the  properties  of  the  defendant  railwajt 
company  are  located  in  Brazoria  county,  Tex., 
that  the  greatest  number  of  creditors  of  said 
company  reside  in  Brazoria  county,  Tex.,  and 
that  the  management  and  operation  of  the  de- 
fendant railway  company  can  be  best,  most 
conveniently,  and  moat  eoottomicaUy  managed 
and  operated  by  and  under  the  order  of  this 
court'' 

(8)  The  eighth  paragraph  of  plalntttfa 
petition  alleges  that  defendant  railway  com- 
pany, by  reason  of  the  matter  set  forth  in 
said  petition,  as  above  referred  to,  "became, 
and  is  now,  indebted  to  and  liable  to  plain- 
tiff in  the  sum  of  $205,000,  together  with  in- 
terest thereon  from  and  since  the  1st  day 
of  July,  1915."  The  plaintiff  does  not  in  this 
or  any  other  paragraph  of  the  petition  al- 
lege any  default  by  defendant,  or  any  de- 
mand by  plaintiff  and  refusal  by  defendant, 
or  tbat  any  sum  of  the  principal  or  interest 
la  past  due. 

.  (9)  "nie  prayer  of  plaintiff  Is  that  the  court 
Immediately  appoint  a  receiver  and  author- 
ise him  to  take  duirge  of  all  of  the  proper- 
ties of  defendant  and  opfsrate  the  same  noder 
the  orders  of  the  coart,  to  the  end  that  they 
may  be  preserved,  saved  from  injury  and 
loa«,  and  operated  In  such  manner  as  to 
earn  sufficient  moneys  to  pay  the  expense  of 
said  defendant,  including  interest  on  plain- 
tKTs  bonds,  as  it  wUl  mature,  and  to  create 
a  sinking  fund  to  redeem  the  bonds  at  ma- 
turity; the  order  to  be  perpetuated  to  audi 
end.  This  Is  the  primary  prayer  of  the  peti- 
tion. 

(10)  The  plaintiff  makes  an  alternative 
prayer  that,  in  the  event  the  properties  of 
defendant  do  not  earn  sufficient  funds  to  pay 
the  operating  expenses  and  to  meet  and  pay 
the  obligations  of  said  defendant,  on  final 
bearing  in  the  cause  plaintiff  have  Judgment 
for  $205,000,  with  interest  thereon  from  July 
1,  1915,  at  5  per  cent  per  annum,  together 
with  foreclosure  of  his  mortgage  lien  and 
order  of  sale  and  general  and  special  re- 
Uef. 

(11)  As  above  stated,  the  mortgage  is  in- 
corporated in  plaintiff's  petition,  and  the 
parts  thereof  which  are  material  in  this  pro- 
ceeding are  shown  herewith.  The  mortgage 
contains  a  substantial  copy  of  the  form  of 
bond,  and  It  shows  the  following  provisions: 

"For  a  description  of  the  mortgaged  property, 
the  nature  and  extent  of  the  security,  the  rights 
of  the  holders  of  bonds,  and  the  terms  and  con- 
ditions on  which  the  bonds  are  issued  and  se- 
cured, reference  may  be  had  to  said  mortgage 
and  deed  of  trust" 

(12)  After  the  description  of  the  property 
conveyed  in  the  granting  clause,  the  trust 
of  the  conveyance  is  expressed  as  follows: 

"But  in  trust,  nevertheleas,  for  the  equal  pro 
rata  benefit  and  security  of  all  the  holders  of 
the  first  mortgage  bonds  Issued  or  to  be  issued 
under  this  indenture,  without  preference  or 
priority  of  any  bond  over  any  other,  or  the  cou- 
pons hereto  belonging,  by  reason  of  priority  in 
the  time  of  issue  and  negotiation  thereof,  or 
otherwise,  howsoever,  and  for  enforcing  the  pay- 
moit  of  the  principal  and  interest  thereof  ae- 
oMdiag  to  their  tenor,  with  the  power  and  an- 
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Aority,  and  snbject  to  the  asreeraents,  coTe- 
nants,  provisoe,  and  conditiona  bereuufter  ex- 
pressed and  declared." 

(iSt  Of  the  succeeding  ooyenants  of  fbe 
mortgage  only  tbe  fourth,  fifth,  sixth,  ninth, 
thirteenth,  and  flfteentli  hare  any  bearing 
upon  the  questions  iuTolred  in  this  cajse. 
The  fourth  paragraph  specifically  provides 
that  tbe  railway  company  shall  be  entitled 
to  retain  possession  of  the  premises  until 
the  events  of  default  thereinafter  described 
shall  occur,  and  reads  as  follows: 

"Fourth.  Until  the  happening  of  one  or  more 
of  the  events  hereinafter  specified  and  termed 
the  events  of  default,  the  railway  company,  its 
mcoeaBors  and  assigns,  shall  be  entitled  to  re- 
tain paoBesaion  of  the  mortgaged  premises,  and 
to  operate  and  use  tbe  same  and  receive  and 
enjoy  tbe  earnings,  income,  and  profits  thereof." 

(14)  The  fifth  paragraph  contains  the  de- 
scription of  all  of  the  events  of  default  nam- 
ed in  tbe  mortgage,  and  we  give  them  by 
quoting  the  paragraph  as  follows: 

"Fifth.  If  one  or  more  of  the  following  events, 
hereinafter  called  the  events  of  default,  shall 
happen,  that  is  to  say:  (a)  Default  shall  be 
made  in  the  payment  of  any  installment  of  in- 
terest of  the  first  mortgage  bonds  when  and  as 
the  same  shall  become  payable  as  therdn  and 
herein  expressed,  and  such  default  shall  con- 
tinue for  the  space  of  30  days,  or  default  shall 
be  made  in  the  payment  of  the  principal  of  any 
of  said  bonds,  when  the  same  shall  become  due 
and  payable  by  their  terms,  or  by  declaration,  or 
otherwise;  (b)  default  shall  be  made  by  the 
railway  company  in  the  observance  or  perform- 
ance of  any  other  of  the  covenants,  conditions, 
and  agreements  in  the  first  mortgage  bonds,  or 
in  this  indenture  expressed,  and  the  railway 
company  sbaU  not  remedy  such  default  within 
three  mouths  after  written  notice  stating  such 
default,  and  requiring  tbe  railway  company  to 
comply  with  such  covenant  or  condition,  shall 
have  been  served  upon  the  railway  company  by 
the  trustee — then  and  in  any  of  such  events 
the  trustee,  personally  or  by  its  attorneys  or 
agents,  may,  in  its  discretion,  enter  into  and 
upon  all  and  singular  the  mortgaged  premises 
and  each  and  every  part  thereof,  and  shall  un- 
til the  same  be  sold,  or  surrendered  to  the  rail- 
way company,  its  successors  or  assigns,  aa  here- 
inafter provided,  possess,  use,  manage,  and  op- 
erate the  same." 

The  covenants  and  agreements  of  the  rail- 
way company  are  shown  In  paragraph  13  of 
the  mortgage,  and  are  described  hereinafter. 

(IK)  The  following  constitutes  all  of  the 
material  part  of  the  sixth  paragraph: 

"Sixth.  If  one  or  more  of  the  events  of  de- 
fault shall  happen,  the  trustee,  upon  requisition 
of  the  owners  of  a  majority  in  amount  of  the 
first  mortgage  bonds  then  outstanding,  shall  de- 
clare the  principal  of  all  the  first  mortgage 
bonds,  unless  already  due,  to  be  forthwith  due 
and  payable,  without  notice  to  the  railway  com- 
pany, anything  in  said  bonds  or  herein  con- 
tained to  the  contrary  notwithstanding.  Such 
requisition  may  be  evidenced  by  an  instrument 
in  writing,  duly  signed  and  acknowledged  by 
persons  proved  to  the  reasonable  satisfaction  of 
the  trustee  to  be  the  owners  of  a  majority  in 
amount  of  the  first  mortgage  bonds  then  out- 
standing, or  by  their  representatives  duly  au- 
thorized in  writing.  Such  proof  may  be  made 
by  affidavit" 

(16)  The  thirteenth  paragraph  contains 
tbe  specific  covenants  of  the  railway  com- 
pany, the  first  ot  which  Is  to  pay  tbe  In- 


terest and  prtndinl  upon  the  bonds;  the 
second  to  pay  taxes,  assessments,  and  gov- 
ernmental charges,  unless  it  shall  In  good 
faith  contest  the  validity  thereof;  tbe  third 
is  a  covenant  that  It  will  not  create  or  suffer 
to  be  created  any  lien  or  charge  upon  the 
mortgaged  premises  prior  to  the  lien  of  this 
indenture,  "or  do  any  act  or  thing  whereby 
the  lien  or  security  hereof  may  be  impair- 
ed"; the  fourth  is  a  covenant  that  the  rail- 
way company  will  properly  maintain  the 
mortgaged  premises,  renewing  and  replacing 
the  same  as  may  be  necessary,  preserve  the 
franchises,  and  keep  the  buildings  adequately 
Insured  against  loss  by  fire;  the  fifth  cove- 
nant provides  that  the  company  will  execute 
such  further  deeds  and  conveyances  as  may 
be  required  by  the  trustee;  and  the  sixth 
covenant  provides  that  It  will  indemnify 
and  save  harmless  the  trustee  from  loss 
occasioned  by  the  execution  of  the  trust,  and 
not  caused  by  the  personal  misconduct  of  tbe 
trustee. 

(17)  The  fifteenth  paragraph  of  the  mort- 
gage is  as  follows: 

"Fifteenth.  No  holder  of  the  first  mortgage 
bonds  or  coupons  shall  have  the  right  to  in- 
stitute any  suit,  action,  or  proceeding  at  law 
or  in  eqaity,  upon  or  in  respect  of  this  inden- 
ture, or  for  the  execution  of  any  power  or  trust 
hereof,  or  for  tbe  appointment  of  a  receiver,  or 
for  any  other  remedy  under  or  upon  this  inden- 
ture, unless  such  holder  shall  previously  have 
|;iven  to  the  trustee  written  notice  of  some  ex- 
isting default  and  of  the  continuance  thereof 
as  hereinbefore  provided;  nor  unless  also  tbe 
holders  of  a  majority  in  amount  of  the  first 
mortgage  bond»  then  outstanding  shall  have 
made  written  request  upon  the  trustee,  and 
shall  have  afforded  to  the  trustee  reasonable  op- 
portunity to  proceed  itself  to  exercise  the  pow- 
ers hereinbefore  granted  or  to  institute  such 
action,  suit,  or  proceedings  in  its  own  name  aft- 
er such  right  of  action  shall  have  accrued  to 
the  trustee,  nor  unless  also  such  holder  or  hold- 
ers shall  have  offered  to  the  trustee  adequate 
security  and  indemnity  against  tbe  costs,  ex- 
penses, and  liabilities  to  be  incurred  in  or  by 
reason  of  such  action,  suit,  or  proceeding;  and 
such  notification,  request,  and  oner  of  indemnity 
are_  hereby  declared  in  every  sodi  case,  at  the 
option  of  the  trustee,  to  be  conditions  precedent 
to  the  execution  of  the  powers  and  trusts  of 
this  Indenture,  and  to  any  action  or  cause  of 
.notion  for  foreclosure  or  for  the  appointnient  of 
a  receiver,  or  for  other  remwiy  hereumlcr;  it 
being  intended  that  no  one  or  more  holders  of 
the  first  mortgage  bonds  or  of  tbe  coupons  per- 
tain! ug  thereto  shall  have  any  right  in  any  man- 
ner whatever  to  affect,  disturb,  or  prejudice  the 
lien  of  this  indenture  by  his  or  their  action,  or 
to  enforce  any  rij^ht  hereunder,  ejccept  in  the 
manner  herein  provided,  and  that  all  proceed- 
ings hereunder  shall  be  instituted,  had,  and 
maintained  in  the  manner  herein  provided  and 
for  the  equal  benefit  of  all  the  holders  of  such 
outstanding  bonds  and  coupons;  but  the  fore- 
going provisions  of  this  section  are  intended 
only  for  the  protection  of  the  trustee,  and  shall 
not  bo  construed  to  affect  any  discretion  or  pow- 
er by  any  provisions  of  this  indenture  given  to 
the  trustee  to  determine  whether  or  not  the 
trustee  shall  take  action  in  respect  of  any  de- 
fault without  such  notice  or  request  from  bond- 
holders, or  to  affect  any  other  discretion  or  ix)w- 
er  given  to  the  trustee.  No  delay  or  omission  of 
the  trustee  or  of  any  holder  of  the  first  mort- 
gage bonds  to  exercise  any  right  or  power  ac- 
cruing upon  any  default  diall  impjiir  any  Buch 
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lisht  or  power  or  sball  be  eonatmed  to  be  a 
waiver  of  and  such  default  or  acquiescence 
therein,  and  every  power  and  remedy  eiven  by 
this  indcntore  to  vie  trustee  or  to  the  bond- 
holders ntay  be  exercised  from  time  to  time  and 
as  often  as  oiay  bo  deemed  expedient  by  the 
trustee  or  by  the  bondholders." 

[1]  Tbe  appellant's  first  assignment  of  er- 
ror complains  that  the  appointment  of  tbe 
receiver  was  erroneous  for  tbe  reason  that 
no  legal  or  equitable  grounds  therefor  are 
stated  in  tbe  appellee's  petition  wbicfa  would 
Justify  tbe  appointment  of  a  receiver;  and 
the  second  assignment  asserts  that  tbe  pe- 
tition upon  which  the  order  appointing  a 
receiver  was  granted  stated  no  cause  of  ac- 
tion against  appellant  These  assignments 
are  equivalent  to  a  general  demurrer  when 
urged  In  a  trial  court,  and  require  us  to 
Indulge  all  reasonable  intendments  in  favor 
of  the  sufficiency  of  the  petiticm  to  sustain 
tbe  action  of  tbe  court  In  appointing  the  re- 
ceiver, wresting  the  property  of  the  appel- 
lant from  the  control  of  Its  owner  and  plac- 
ing It  In  tbe  possession  of  another.  If,  in- 
dnlging  such  Intendments,  It  can  be  held 
that  the  petition  states  a  cause  of  action, 
then  the  assignments  must  be  overruled;  If 
not,  tben  the  order  appointing  a  receiver 
must  be  reversed  and  vacated,  and  tbe  re- 
ceiver discharged. 

[2]  Looking  to  the  allegations  of  the  pe- 
tition, and  construing  the  same  most  favor^ 
ably  to  the  pleader,  we  are  of  the  opinion 
that  the  pleading  sufficiently  charges  that 
the  Houston  &  Brazos  Valley  Railway  C!om- 
pany  was  insolvent,  or  in  imminent  danger 
of  Insolvency,  at  the  time  the  petition  was 
exhibited.  Article  2128,  Revised  Statutes 
1911,  provides  that  receivers  may  be  appoint- 
ed "in  cases  where  a  corporation  bas  been 
dissolved,  or  is  insolvent,  or  in  imminent 
danger  of  Insolvency.  •  •  *"  But  does  In- 
solvency of  a  corporation  alone  Justify  the 
appointment  of  a  receiver?  l^is  question 
bas  been  answered  negatively  by  the  Ft 
Worth  Court  of  Civil  Appeals  in  Espuela 
Land,  etc,  Co.  v.  Bindle^  S  Tex.  av.  App.  18, 
2S  &  W.  S19,  where  a  similar  question  was 
presented.  In  that  case  Justice  Stephens, 
speaking  for  the  court,  said: 

"While  it  is  not  very  clear  to  ns  that  the  fact 
of  insolvency  was  established,  we  are  of  opin- 
ion that  we  would  not  be  warranted  in  disturb- 
ing the  finding  on  that  issue.  The  qacation  then 
arises:  Can  a  stockholder  or  lien  creditor  of  an 
insolvent  corporation  which  is  still  a  going  con- 
cern have  a  receiver  appointed  to  take  charge 
of  the  entire  assets,  and  convert  the  same  into 
money  for  general  distribution,  on  the  sole 
ground  of  insolvency?  *  •  •  The  answer  to 
this  question  involves  a  construction  of  article 
1461  of  our  Revised  Statutes  (now  article  2128), 
which  provides,  in  substance,  that  any  jud^e  of 
a  court  of  competent  jurisdiction  may  appoint  a 
receiver  in  case  where  a  corporation  is  insolvent 
^niis  question  has  never  been  •  •  •  adjudi- 
cated in  this  state,  that  we  are  aware  of.  Stat- 
utes of  identical  import  with  ours  have  been  con- 
strued by  the  Supreme  Courts  of  California  and 
Indiana ;  but  the  decisions  seem  to  be  directly 
in  conflict  Frelich  Bank  Cane,  53  Cal.  495; 
Bank  v.  Olle  Oo.  [105  Ind.  227]  4  N.  B.  851. 


In  the  former  case  It  is  said;  There  is,  of 
course,  no  such  thing  as  an  action  brought  dis- 
tinctively for  the  appointment  of  a  receiver; 
such  an  appointment,  when  made,  is  ancillary  to 
or  in  aid  of  the  action  brought'  It  was  there 
held  that  the  statute  providing  for  the  appoiBt- 
ment  of  a  receiver  where  a  corporation  becomes 
insolvent  in  the  absence  of  a  more  explicit  leg- 
islation, did  not  'confer  upon  a  private  person, 
ather  as  stoekholdor  or  creditor,  the  right  to 
maintain  an  action  to  dissolve  a  corporation 
upon  the  ground  that  it  was  insolvent,  or  to  ob- 
tain relief  by  seizing  its  property  out  of  the 
hands  of  its  constituted  management,  and  plac- 
ing it  in  tbe  bands  of  a  receiver.'  In  the  latter 
cose  the  opposite  conclusion  seems  to  have  been 
reached.  *  ♦  •  We  see  nothing  in  our  stat- 
ute to  indicate  that  the  Legislature  intended 
thereby  to  so  change  the  whole  scope  of  re- 
ceivershiiis  as  to  convert  a  merely  auxiliary  pro- 
ceeding into  a  primary  object  of  litigation. 
•  •  •  Unless  the  statute  i>rovlding  for  the 
appointment  of  a  receiver  enabled  appellees  to 
sue  where  they  would  otherwise  have  had  no 
cause  of  action,  the  appointment  should  have 
been  denied.  As  already  seen,  we  cannot  give 
the  statute  such  a  construction.  Until  a  plain- 
tiff bas  a  cause  of  action  of  Btnne  sort— until  be 
can  show  himself  entitled  to  recover  something 
—be  is  not  In  an  attitude  to  appropriate  an;  <x 
the  merely  ancillary  remedies  or  the  courts. 

The  same  principle,  viz.,  that  Insolvency 
alone  is  no  ground  for  the  appointment  of 
a  receiver  of  a  corporation,  is  recognized  in 
Ualvin  V.  McConnell,  5.3  Tex.  Civ.  A.pp.  488, 
117  S.  W.  211,  where  It  Is  said: 

"Mere  insolvency  of  a  corporation  In  equity 
Is  no  ground  for  the  appointment  of  a  receiver 
(5  Pom.  Eq.  }  116),  though  by  our  statute  in 
general  terms  it  seems  to  have  been  made  so." 

In  the  case  last  referred  to  a  suit  was 
filed  by '  the  plaintlfT  against  the  Jacksboro 
Stone  Company,  a  corporation,  and  certain 
private  Individuals,  to  recover  Judgment 
upon  a  promissory  note  then  due,  and  to 
foreclose  a  mortgage  upon  property  of  the 
corporation  which  bad  then  matured.  After- 
wards certain  of  Its  creditors  Intervened  and 
prayed  for  tbe  appointment  of  a  receiver. 
They  set  up  no  cause  of  action  against  tbe 
corporation  in  tbelr  Intervention,  and  asked 
for  no  Judgment  against  It,  but  sought  as  a 
primary  object  the  appointment  of  a  receiv- 
er; and  It  was  upon  their  petition  that  the 
receiver  was  appointed.  It  was  upon  this 
state  of  facts  that  the  language  quoted  was 
used. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  the  insolvency  of  a  corporation  Is 
not  a  ground  for  tbe  appointment  of  a  re- 
ceiver, for  such  holding  would  be  directly 
contrary  to  the  provisions  of  the  statute 
above  quoted;  but  what  we  think  that  the 
cases  referred  to  hold,  and  what  we  mean 
to  bold,  Is  that  a  receiver  should  not  be  ap- 
pointed on  tbe  ground  of  Insolvency  unless 
the  plaintiff  shall  by  his  suit  seek  the  recov> 
ery  of  a  Judgment  of  some  kind  against  the 
insolvent  corporation  and  pray  for  the  ap- 
pointment of  a  receiver  as  a  purely  ancil- 
lary remedy.  In  no  case  ought  a  receiver  to 
be  appointed  on  the  ground  of  insolvency  of 
a  going  ccmcem,  as  the  primary  and  sole  ob- 
ject Boui^t  to  be  effected  bj  tbe  suit. 
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It  win  be  olieervfld  by  referring  to  tlM 
material  allegations  of  plalntUTa  petition  as 
above  set  out  tbat  plalntUf  alleged  no  default 
in  the  payment  of  tbe  mortgage  Indebtedness 
aooordlng  to  contract;  It  alleges  no  d^anlt 
in  tbe  performance  of  tbe  conditions  of  tbe 
mortgage  oonstltatlng  tbe  contract  between 
tbe  parties;  It  does  not  allege  that  tbere  is 
any  present  impairment  in  tbe  security  glren 
to  secure  tbe  payment  of  tbe  bonds  beld  by 
plaintiff ;  it  does  not  allege  tbat  tbere  would 
be  any  Impairment  in  tbe  future  by  a  con- 
tinuation of  tbe  alleged  mismanagement 
wtalcb  had  theretofore  prevailed  according  to 
tbe  allegations  of  tbe  petition.  Tbe  petition 
contains  In  full  tbe  contract  of  tbe  mort- 
gage to  which  plaintiff,  as  a  bolder  of  bonds, 
is  subject,  and  this  mortgage  provides  in 
paragraph  4  that  tbe  appellant  shall  be  en- 
titled to  the  enjoyment  and  possession  of  the 
mortgaged  properties  so  long  as  it  is  not  in 
default  in  the  performance  of  the  covenants 
of  tbe  mortgage.  The  events  of  default  are 
set  forth  in  said  contract  and  in  tbe  petition, 
and  there  is  no  allegation  in  any  part  of  the 
petition  to  the  effect  tbat  any  of  said  events 
of  default  have  occurred,  or  tbat  the  cov- 
enants of  appellant  have  not  been  performed. 
The  petition  charges  appellant  with  no  fraud, 
and  does  not  charge  the  trustee  with  any 
fraud  or  neglect  It  shows  on  its  fiice  that, 
before  it  can  proceed  with  an  action,  it  must 
first  request  tbe  trustee  to  act,  but  tbe  peti- 
tion does  not  allege  tbat  any  such  request 
has  been  made  on  the  trustee,  or  tbat  the 
trustee  has  refused  to  act  to  tbe  complete 
protection  of  tbe  app^ee.  It  shows  further 
tbat  all  Interest  due  upon  appellee's  bonds 
has  been  paid  to  bim  as  it  accrued,  and  tbat 
tbe  bonds  do  not  mature  mitll  1037.  It  is 
true  that  appellee  in  tbe  alternative  prayed 
tbat,  in  tbe  event  the  properties  of  defend- 
ant do  not  earn  sufficient  funds  to  pay  tbe 
operating  expenses  and  to  meet  and  pay  the 
obligations  of  appellant,  on  final  bearing  be 
have  Judgment  for  tbe  amount  of  bis  bonds, 
with  interest  and  foreclosure  of  bis  mort- 
gage lien,  eta;  but,  whatever  bis  ultimate 
rights  may  be,  the  petition  by  its  express  al- 
legations shows  tbat  a  present  suit  ui)on  tbe 
bonds  and  for  foreclosure  is  premature,  and 
that  be  has  no  more  standing  in  court  on 
tbe  face  of  tbe  petition  than  U  be  bad 
brought  a  simple  suit  to  recover  a  Judgment 
upon  a  promissory  note  which  had  not  ma- 
tured. Looking  to  tbe  whole  petition,  it  is 
manifest,  we  think,  that  the  primary  and 
sole  purpose  of  the  suit  was  for  tbe  appoint- 
ment of  a  receiver,  and  tbat  such  appoint- 
ment was  not  sought  as  "an  ancillary  right 
to  a  cause  of  action  and  a  preliminary  pro- 
tective measure  by  wlilcb  the  property  is  im- 
pounded and  held  by  tbe  court  until  the 
cause  of  actioo  alleged  is  Judicially  deter- 
mined." 

It  is  wM  settled  by  Texas  decisions  tbat 
tbe  appointmeDt  of  a  receiver  Is  an  andllary 


remedy,  and  that  before  a  reeelTer  will  bo 
appointed  the  plalntitrs  petition  under  which 
the  appointment  is  sought  must  state  a  cause 
of  action  against  tbe  defendant.  If  it  does 
not,  tbe  prayer  for  tbe  appointment  of  a  re- 
ceiver should  be  denied.  We  have  already 
held  that  tbe  mere  Insoivency  of  a  corpora- 
tion, tbere  being  no  cause  of  action  stated  in 
tbe  petition,  mr  other  ground  than  insolven- 
cy alleged,  is  of  itself  no  ground  for  tbe  ap- 
pointment at  a  receiver.  The  authorities  are 
numerous,  but  we  shall  quote  but  few  of 
them. 

In  Farwell  v.  Baboock,  27  Tex.  C!lv.  App. 
162,  6S  S.  W.  S09,  it  is  said: 

'"Rie  first  proposition  of  appellants  is,  in  8ub> 
stance,  that  the  right  to  the  appointment  of  a 
receiver  of  a  corporati(Mi  is  not  a  cause  of  ao> 
tion,  but  only  an  onHllaiy  right  to  a  cause  of 
aetloD,  tai  a  prdiminazy  protedive  measure 
by  which  property  is  impounded  and  held  by 
the  court  until  the  cause  of  action  allq^  is 
judicially  determined.  If  there  is  no  cause  of 
action  alleged,  then  no  right  exists  to  have  a  re- 
ceiver appointed.  This  proposition  is  correct, 
and  is  supported  by  the  following  authorities: 
Land  &  Cattle  Co.  v.  Bindle,  5  Tex.  Civ.  App. 
21,  23  S.  W.  819;  Investment  Co.  v.  Crawford, 
4S  S.  W.  738;  Iron  Go.  v.  Blevens,  12  Tex.  Civ. 
App.  410  [34  S.  W.  828]." 

In  Hermann  v.  Thomas,  14S  S.  W.  105,  this 
court,  speaking  througb  Chief  Justice  Pleas- 
ants, says: 

'The  general  proposition  tbat  the  right  to  the 
appointment  ot  a  receiver  is  not  a  cause  of  ac- 
tion, or,  in  other  words,  doe*  not  exist,  lade* 
pendent  of  some  other  right,  or  the  infringe- 
ment of  some  right  of  the  plaintift  which  would 
entitle  him  to  maintain  an  acnon  therefor,  and 
when  no  cause  of  action  is  shown  in  the  petition, 
and  no  relief  sought,  other  than  the  appoint- 
ment of  a  receiver,  such  relief  will  not  be  grant- 
ed, is  well  settled." 

In  Style  t.  Lantrip,  171  S.  W.  786,  it  la 
said: 

"Except  in  case  of  lunatics  and  infants,  the 
appointment  of  a  receiver  alone  does  not  con- 
stitute a  cause  of  action.  The  exercise  of  such 
appointlDg  powers  is  purely  auxiliary,  depend* 
mg  upon  the  pendency  of  a  suit  seeking  some 
other  and  ultimate  relief  which  is  within  the 
jurisdiction  of  the  court.  •  •  •  It  is  not 
only  essential  that  the  (>etition  shonld  state 
grounds  calling  for  the  appointment  of  a  receiver 
to  take  charge  of  the  property  involved  in  the 
litigation,  but  it  shonld  also  show  upon  its  face 
an  independent  caose  of  action  within  the  ju- 
risdiction of  the  court" 

In  Continental  Trust  Co.  v.  Brown,  179  S. 
W.  838,  tbe  San  Antonio  Court  of  Civil  Ap- 
peals ruled  as  follows: 

"HUdebrand  and  Hopkins  are  not  suing  the 
Boston  ft  Texas  Corporati<»,  except  that  they 
ask  for  a  receiver.  So,  as  to  them,  it  is  purely 
a.  suit  for  a  receiver,  and  the  courts  of  this  state, 
as  well  as  all  other  recognized  authorities,  have 
uniformly  held  that  a  oill  which  has  for  its 
sole  object  tbe  appointment  of  a  receiver  will 
not  be  entertained.  This  court  has  only  recently 
so  held  in  an  opinion  written  by  the  Chief  Jus- 
tice. Toomey  v.  First  Mortgage  Trust  Co.,  177 
S.  W.  539.  A  receiverahip  is  ancillary  to  the 
main  suit  wbena  a  cause  of  action  exists  and 
Is   asserted  independent  of  such   receivership. 

See,  also,  Wllliama  r.  Watt,  171  S.  W.  268. 
It  follows  tram  wtaat  lias  been  said  tbat 
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It  te  the  opinion  of  tbls  court  that  tbe  judge 
of  the  court  below  was  withont  authority  to 
appoint  a  receiver  under  the  allegation  of 
the  petition  exhibited  to  him.  It  is  there- 
fore ordered  that  the  judgment  be  rero-sed 
and  the  order  appointing  a  receiver  vacated, 
and  the  receiver  discharged.  This  obviates 
the  necessity  of  a  discussion  of  the  other  a»- 
Blgnmenta  of  error  presented  by  appellant  in 
its  brief.    . 

[S]  At  the  time  of  the  submisalon  of  tbls 
case  the  appellee  presented  a  motion  to  dis- 
miss the  appeal  therein,  the  reason  suggest- 
ed therefor  being  that  the  question  submitted 
to  this  court  fbr  adjudication  is  a  moot  ques- 
tion and  purely  academic,  and  that  it  does 
not  involve  any  substantial  issue  or  genuine 
controversy.  This  contention  is  based  upon 
the  fact  that  upon  the  same  day  in  which  the 
district  jiidge  of  Braswria  county  appointed 
H.  O.  Wooten  receiver,  but  at  a  later  hour 
of  the  day,  a  receiver  for  the  property  of  the 
appellant  corporation  was  appointed  by  the 
United  States  District  Court  for  the  South- 
ern District  of  Texas,  upon  the  application 
of  the  Freeport  Texas  Company,  a  Delaware 
corporation,  without  notice.  Attached  to  the 
motion  as  exhibits  are:  (1)  A  certified  copy 
of  the  petition  of  the  Freeport  Texas  Com- 
pany, which  is  In  the  nature  of  a  creditors' 
bill,  in  which,  as  such  creditor.  It  sought  to 
subject  the  property  of  the  corporation  to 
the  payment  of  its  debt,  bringing  the  suit 
for  Itself  and  for  all  creditors  of  the  appel- 
lant similarly  situated,  and  praytog  for  the 
appointment  of  a  receiver  as  an  ancillary 
remedy;  (2)  a  certified  copy  of  the  order  of 
the  judge  of  said  court  appointing  a  receiv- 
er; and  (3)  the  oath;  and  (4)  the  bond  of 
the  receiver. 

Appellee  contends  with  much  earnestness. 
In  ^ect,  that  the  fact  of  the  aK>ointment  of 
a  receiver  in  another  forum,  from  which  no 
ai^peal  is  taken,  and  which  la  apparently 
acquiesced  in  by  the  appellant,  brings  the 
case  within  that  class  of  cases  illustrated  by 
the  case  of  Telegraph  Co.  v.  Galveston,  59 
S.  W.  689,  in  which  It  was  held  that,  when 
the  subject-matter  of  controversy  between 
the  parties  to  a  suit  has  ceased  to  exist,  the 
courts  will  not  try  the  case  to  determine  the 
QueBtion  of  what  the  rights  of  the  parties 
are,  or,  as  stated  by  Ctilef  Justice  Roberts  in 
Lecoste  v.  Duffy,  49  Tex.  768,  30  Am.  Bep. 
122,  It  has  not  been  customary  in  our  courts 
to  decide  questions  of  Importance  after  their 
decision  has  become  useless. 

We  are  unable  to  appreciate  the  force  of 
appellee's  contention  In  this  regard  or  the 
applicability  of  the  principle  enunciated  tn 
the  case  relied  upon  by  him.  The  subject- 
matter  of  the  litigation  has  not  been  destroy- 
ed nor  ceased  to  exist  by  reason  of  the  ac- 
tion of  the  tTnlted  States  District  Court,  or 
otherwise.  Our  statutes  authorize  appeals 
from  Interlocutory  orders  appointing  receiv- 
ers, and  in  appealing  in  this  case  the  appel- 


lant was  exercising  a  legal  right,  and  has 
the  right  to  have  its  appeal  determined  upon 
its  merits.  What  some  other  court  has  done, 
or  what  it  may  do,  in  case  the  order  appoint- 
ing a  receiver,  when  tried  cut  on  its  merits, 
may  be  vacated,  is  a  matter  with  which  this 
court  cannot  concern  Itself. 

We  think  the  motion  to  dismiss  the  appeal 
should  be  overruled ;  and  it  has  so  been  or- 
dered. 

Reversed  and  rendered. 


WIIiMAMS,  County  Treasurer,  et  al.  v. 
CARROLL.     (No.  38.) 

(Court  of  dvU  Appeals  of  Texas.     Beaumont 
Nov.  11, 1916.    On  Motion  for  Rehear- 
ing, Jan.  6,  1916.) 

L  CoNexiTDTioNAi.  LAW  «=9l8,  16  —  Con- 

BTBUOnOH. 

The  fundamental  rule  in  the  interpretation 
and  construction  of  the  Constitution  is  to  give 
effect  to  the  intent  of  the  people  who  adopted 
it,  and  the  court,  in  case  of  ambiguity  in  the 
language,  may  consider  the  prior  state  of  the 
law,  the  subject-matter  and  purpose  sought  to 
be  accomplished,  and  the  proceedings  of  the 
constitutional  convention  and  attending  circum- 
stances. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  9.  10,  12,  16;  Dec,  Dig. 
<S=>1S,  16.] 

2.  CoNSTTtnTIORAI.    LAW    «s»14— CoHSTBno- 
TION. 

It  is  a  general  rule  of  interpretation  that 
words  are  to  be  understood  in  their  usual  and 
best-known  signification. 

[Bd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  11 ;   Dec.  Dig.  <8=s>14.] 

8.   CONSTITTTTIONAI,     LAW     <8=9l4r— CORSTBTTO 

mow. 

Tlie  court  should  endeavor  to  so  interpret 
it  as  to  leave  none  of  its  language  meaningless 
and  without  effect  trying  to  enforce  and  sus- 
tain every  sentence  and  paragraph. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent  Dig.  i  11;   Dec.  Dig.  <8=9l4.] 

4.  GoNsnTcmoNAi.  Law  «=>16— CoirsTatra- 

TION. 

When  necessary  to  resort  to  extrinsic  sourc- 
es to  aid  in  construing  the  Constitution,  the 
courts  will  resort  to  the  history  of  the  time  and 
the  condition  of  affairs  leading  to  the  enactment 
of  the  particular  provision  to  ascertain  its  pur- 
pose, and  thereafter  such  provision  will  be 
construed,  so  far  as  reasonably  possible,  to  fur- 
ther such  purpose. 

[Sd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  12,  16;    Dec.  Plg.  <S=> 
16.] 
6.  OoHSTXTUTioirAi.  Law  «s»19  —  Constbuo- 

TION. 

Contemporaneous  and  practical  construc- 
tion of  constitutional  provisions  by  the  Legis- 
lature in  the  enactment  of  laws  has  great  weight, 
and  will  be  followed  by  the  courts,  if  possible, 
without  doing  violence  to  the  fair  meaning  of 
the  words  nsed  in  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  14, 16;   Dec  Dig.  ®=H9.] 

a  Oouirnxs  ^saiOO-TAXATioix  —  CowBirru- 

nONAL   lOHRB. 

Under  Const  art  8,  {  9,  providing  the  max- 
imum levy  for  each  of  the  purposes  named, 
though  there  is  no  express  provision  declaring 
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that  money  raiaed  for  a  apeciSc  purpoae  ahall 
be  used  for  that  purpose  aluue,  any  expenditure 
for  any  pnrpose  m  exceaa  of  the  limitation  fixed 
oa  tbat  particular  fond,  whether  it  be  done  by 
direct  or  indirect  mcaua,  as  by  traniiferriu£  and 
shifting  funds  raised  by  levy  for  one  purpose  to 
a  fond  for  another  purpose,  is  unconstitutionaL 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  tf  303,  804;   Dee.  Dig.  «=»190.] 

7.  Oovwaa     «=»190— Taxation— ConstxtW- 

TIOKAI.   LaUTB— "StBEKT"— "BOAD." 

Const  art.  8,  {  9,  provides  for  an  annnnl 
levy  for  the  erection  of  public  buildings,  streets, 
and  other  permanent  improvements  not  to  ex- 
ceed 25  cents  on  the  $1UU  valuation,  and  for  an 
annual  levy  of  30  cents  per  $100  valuation  for 
roads  and  bridges.  Held,  that  the  total  levy  for 
roads  and  bridges  is  not  increased  to  G5  cents, 
since  a  "street^  generally  means  a  passageway 
within  the  bounds  of  a  municipal  corporation, 
while  "road"  means  a  county  highway  forming 
a  communication  between  the  city  limits  of  one 
city  or  town  and  the  city  limits  of  another  city 
or  town,  ao  that  the  lev^  for  streets  must  be  re- 
stricted to  streets  within  a  city  or  town,  when 
such  streets  are  continuations  of  public  roads. 

lEd.    Note.— For    other    cases,    see    Counties, 
Cent  Dig.  §f  303,  304 ;   Dec  Dig.  <e=»190. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Street;    Boad.] 
&  CocNTiia  «=>190  — Taxation  — Coserrro- 

noNAi.  LnuT8 — "County  Pcbfosk." 

tinder  Const  art  8,  {  0,  providing  the  rate 
ot  taxation  for  city  or  county  purposes,  and  also 
the  rate  for  roads  and  bridges,  the  levy  for 
county  purposes  cannot  be  used  for  roads  and 
bridges  of  the  county,  for,  although  the_  main- 
tenance of  roads  and  bridges  woiild  ordinarily 
be  considered  a  "county  purpose,"  the  specifica- 
tion of  levies  for  special  county  purposes  apart 
from  that  for  general  county  purposes  indicates 
that  those  specially  provided  for  are  not  coun- 
ty purposes  within  the  section. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  §g  303,  304;    Dec.  Dig.  <8=>li>0. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  County  Purpose.] 

9.  CouRTXES  ^=»190— Taxation— Tbakbfeb  of 
Fun  d8— Statdts. 

Const  art  8,  g  9,  provides  the  maximum 
levy  for  the  several  purposes  specified.  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1440,  pro- 
vides that  the  commissioners'  court  shall  have 
power  to  transfer  money  from  one  fund  to  an- 
other, if  deemed  necessary  and  proper.  Held, 
that  the  statute  should  be  construed  to  accord 
with  the  Constitution,  and  that  it  authorizes  the 
transfer  of  funds  only  when  such  transfer  will 
not  make  possible  the  expenditure  from  one  fund 
of  a  sum  greater  than  the  constitutional  Umi- 
tatlon  of  levy  for  such  purpose. 

[EJd.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  !S  303,  304;  Dec.  Dig.  «=>190.] 

10.  Injunction    ®=76 — Ofkicebs— Taxation 
— Tbansfeb  of  Funds— Discbexion  of  Com- 

msSIONEBS. 

The  couit  has  no  power  to  interfere  with 
the  commissioners'  court  in  the  exercise  of  a 
statutory  judgment  or  discretion  upon  its  part 
to  transfer  the  excess  of  a  fund  raised  for  one 
county  purpose  to  the  fund  of  another,  so  long 
as  the  exercise  of  such  discretion  does  not  exceed 
(institutional  limitations. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  145,  160,  15T;   Dec  Dig.  «=»76.] 

11.  Counties  «=»19G— Taxpayeb's  Action— 
Pabties. 

In  a  taxpayer's  action  to  restrain  the  Com- 
missioners' court  of  a  county  from  transferring 
$40,000  realized  from  a  tax  for  general  county 
purposes  to  the  road  and  bridge  fund  of  the 
county,  which  would  make  poasible  an  expendi- 


ture from  such  fund  in  exeets  of  tlie  ctfnstlta- 
tional  limitation,  the  holders  of  outstanding  war- 
rants against  the  road  and  bridge  fund,  issued 
before  service  of  the  temporary  restraining  or- 
der, were  not  necessary  parties:  the  action  not 
being  an  attack  upon  the  validity  of  the  war- 
rants. 

[Ed.   Note— For   other   ca.ses,    see   Counties, 
Cent  Dig.  {  308;  Dec.  Dig.  «=»196.] 

12.  CouNTTES  «=196— Taxpateb'S  Action— 

BT7BDKM    OF  PbOOF. 

In  a  taxpayer's  action  to  restrain  tke  com- 
missioners' court  of  a  county  from  transferring 
to  the  road  and  bridge  fund  funds  raised  by  a 
levy  for  county  purposes,  the  burden  of  proof 
to  show  the  transfer  would  result  in  road  and 
bridge  expenditure  in  excess  of  the  constitati<ai- 
al  30  cents  per  $100  valuation  rate  allowed  for 
road  and  bridge  purposes  was  upon  plaintiff. 

[Ed.  Note.— For  other  cases,  see.  Counties, 
Cent  Dig.  i  308;    Dec  Dig.  ©=>196.] 

13.  Counties  «=»196— Taxfatxb's  Action— 
BuBOXN  of  Proof. 

Where  plaintiff  showed  that  for  several 
years  there  were  transferred  into  the  road  and 
bridge  fund  such  excessive  amounts,  the  burden 
of  proof  was  on  defendants  to  show  that  on  ac- 
count of  authorized  expenditures  for  streets  in 
municipalities  the  total  expenditure  for  roads 
and  bridges  was  within  the  constitutional  limit 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  308;   Dec  Dig.  <^=»196.1 

On  Motion  for  Rehearing. 

14.  Counties    «=»190— Taxation— Tb ah  bfb* 
OF  Funds— Statute. 

Const  art  8,  g  9,  sets  only  the  maximum 
amounts  which  can  be  expended  through  the 
specified  ftmds,  and  the  statute  (article  1440), 
recognizing  the  impossibility  of  foretelling  pre- 
cisely the  amounts  required  for  expenditure  from 
the  various  funds  for  any  year,  permits  trans- 
fer from  one  fund  to  another,  so  long  as  the  ef- 
fect ot  such  transfer  is  not  to  make  possible  an 
expenditure  from  the  augmented  fund  greater 
than  the  Constitution  permits. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  IMg.  {{  303,  804;  Dec  Dig.  «=>100.1 

15.  Counties  ®=>196— Taxation— Taxpatee's 
AcnoN— REtiKF. 

In  a  taxpayer's  action  against  the  commis- 
sioners' court  of  a  county  to  prevent  its  ex- 
pending from  the  road  and  bridge  fund  amounts 
m  excess  of  the  constitutional  limit,  plaintifTs 
bill  must  be  limited  to  the  relief  sought,  and  un- 
lawful amounts  levied  and  expended  for  road 
and  bridge  purposes  in  previoiis  years  are  be- 
yond the  reach  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  g  308;  Dec  Dig.  «8=>196.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Davidson,  Judge. 

Action  by  W.  M.  Carroll  against  H.  L.  Wil- 
liams, County  Treasurer  of  Jefferson  County, 
and  others.  From  a  Judgment  (or  plaintiff, 
defendants,  appeal.  Judgment  reformed  and 
affirmed. 

Geo.  D.  Anderson  and  Jas.  A.  Harrison, 
both  of  Beaumont,  for  appellants.  Chenault 
O'Brien  and  George  CbUt«n,  both  of  Beau- 
mont,, for  appellee. 

CONIjET,  C  J.  Tbis  was  an  action  by  W. 
M.  Carroll,  as  a  taxpaying  citizen  of  Jeffer- 
son county,  in  bis  own  b^alf,  and  in  bebaU 
of  all  other  persons  slmilarljr  situated,  against 
H.  Lb  Williams,  coonty  treasurer  of  Jefferson 
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county,  Tex.,  and  against  R.  W.  Wilson,  coun- 
ty Judge,  George  W.  Caswell,  B.  J.  JTobnson, 
J.  B.  Peek,  and  W.  M.  Carroll,  as  county 
commissioners  of  Jefferson  county,  Tex.  The 
suit  was  for  an  Injunction  to  restrain  and 
prevent  the  transfer  by  the  county  treasurer, 
under  an  order  of  the  commissioners'  court 
previously  made^  of  the  sura  of  $40,000  real- 
ized from  a  tax  for  general  county  purposes, 
under  levy  of  25  cents  on  the  $100  valuation 
for  the  year  1914,  to  the  road  and  bridge 
fund  of  said  county,  or,  if  the  transfer  had 
already  been  made,  then  to  enjoin  the  pay- 
ment of  said  mon^  on  warrants  drawn  on 
that  fund. 

The  petition  In  substance  alleged:  That 
the  order  for  the  transfer  was  made  on  May 
15, 1915,  and  that  under  and  by  virtue  of  sec- 
tion 9,  article  8,  of  the  Texas  Constitution, 
the  commissioners'  court  could  not  levy  to 
exceed  a  maximum  tax  of  30  cents  on  the 
$100  valuation  for  road  and  bridge  purposes. 
That  such  tax  was  not  sufficient  to  meet  the 
annual  expenditures  for  road  and  bridge  pur- 
poses, and  had  not  been  for  several  years 
prior  thereto,  and  for  the  purpose  of  acquir- 
ing additional  amounts  for  expenditures  from 
that  fund  the  commissioners'  court  for  the 
pest  four  years  had  been  in  the  habit  and 
It  was  their  custom  to  levy  a  greater  tax  for 
other  purposes  than  was  required  to  meet  the 
expenditures  for  such  purposes,  and  then  to 
transfer  the  excess  of  such  funds  to  the  road 
and  bridge  fund.  That  in  this  way  they  were 
expending  more  money  on  roads  and  bridges 
than  was  allowed  by  the  Constitution.  That 
for  the  year  1914  they  levied  the  full  sum  of 
25  cents  on  the  $100  valuation  for  county 
purposes,  knowing  that  such  amount  was  not 
required  to  meet  the  demands  on  the  county 
purpose  fund,  but  doing  it  for  the  purpose  of 
creating  an  excess  tn  that  fund,  so  that  they 
might  transfer  such  excess  to  the  road  and 
bridge  fund.  That  the  $40,000  transfer  com- 
plained of  was  from  the  general  fund  to  the 
road  and  bridge  fund,  and  that  by  adding 
this  sum  to  the  amount  which  had  already 
been  taxed  for  such  purpose  would  far  ex- 
ceed the  30  cents  on  the  $100  valuation  al- 
lowed for  road  and  bridge  purposes. 

Appellants,  answering,  claim  that  under 
the  Constitution  and  laws  of  Texas  Jefferson 
county  had  the  power  and  right  to  levy  a  tax 
of  80  cents  on  the  $100  valuation  for  road 
and  bridge  purposes,  and  had  the  further 
right  to  levy  25  cents  on  the  $100  valuation 
for  »treetB,  sewers,  waterworks,  and  other 
permanent  improvements,  making  tn  all  a 
total  of  55  cents,  which,  they  contended,  could 
be  levied  for  road  and  bridge  purposes,  and 
that  for  the  year  1914  they  had  levied  less 
than  30  cents  on  the  $100  valuation  for  such 
purposes,  and  that  the  transfer  of  the  addi- 
tional sum  of  $40,000  from  the  general  fund 
to  the  road  and  bridge  fund  did  not  swell  It 
to  an  excess  of  the  constitutional  amount  al- 
lowed for  such  purposes.  They  also  denied 
the  allegations  as  to  purposely  tuid  knowing- 


ly levying  taxes  for  flie  other  funds  In  excess 
of  the  amounts  required  therein,  with  the 
intent  to  transfer  such  excessive  amounts  in 
said  funds,  when  collected,  to  the  road  and 
bridge  fund. 

Upon  the  presentation  of  the  petition  to 
Hon.  W.  H.  Davidson,  district  Judge  of  the 
Fifty-Eighth  Judicial  district  court,  a  tempo- 
rary restraining  order,  as  prayed  for,  was 
granted,  and  the  cause  set  down  for  hearing 
at  a  later  date.  After  the  hearing,  at  which 
testimony  was  adduced,  the  trial  court  enter- 
ed an  order  reciting  that  he  found  the  allega- 
tions in  plalntifrs  petition  substantially  true, 
and  granted  a  temjKjrary  injunction  restrain- 
ing the  disbursement  of  the  $40,000,  or  what 
was  left  of  It,  in  the  payment  of  warrants 
drawn  on  the  road  and  bridge  fund;  It  hav- 
ing developed  at  the  hearing  that  Immediate- 
ly after  the  order  of  the  commissioners'  court 
had  been  made,  and  before  the  service  of  the 
temporary  restraining  order,  the  sum  of  $2,- 
650  had  been  paid,  out  of  the  $40,000  trans- 
fer r^,  on  warrants  presented  to  the  county 
treasurer  on  the  road  and  bridge  fund.  From 
this  order  ah  appeal  vras  perfected,  and  is 
now  prosecuted  in  behalf  of  the  appellants. 

Appellants  further  contend  that.  If  neces- 
sary so  to  do,  they  also  have  the  right  and 
authority  to  levy  25  cents  on  the  $100  valua- 
tion for  "county  purposes,"  and  if  the  exigen- 
cies require  It  to  transfer  the  excess  of  such 
general  fond  to  the  road  and  bridge  fund 
and  to  expend  the  same  for  the  latter  pur- 
pose. They  further  Insist  that  the  use  of  the 
word  "streets"  In  that  provision  of  the  Con- 
stitution which  authorizes  a  levy  of  25  centa 
"for  the  erection  of  public  buildings,  streets, 
sewers,  waterworks  and  other  permanent  im- 
provements," when  used  with  reference  to 
counties,  means  roads  throughout  the  county, 
whether  in  a  dty  or  not;  that  this  section 
plainly  shows  that  It  was  Intended  to  permit 
a  certain  tax  levy  in  favmr  of  counties  and 
cities  for  general  construction  and  mainte- 
nance of  roads  and  streets,  and  a  further  tax 
of  25  cents  to  build  new  streets  or  roads, 
which  are  permanent  in  their  nature;  and 
that  therefore  they  have  not  exceeded,  by  the 
transfer  of  funds  or  otherwise,  the  constitu- 
tional amount  they  were  authorlsied  to  ex- 
pend tot  road  and  bridge  purposes.  To  sub- 
stantiate these  assertions,  they  rely  upon 
article  8,  section  9,  of  the  Texas  Constitution, 
and  article  1440,  Vernon's  Sayles'  Texas  Civil 
Statutes. 

Section  9,  article  8,  of  the  Constitution, 
reads  as  follows : 

"No  county,  city  or  town  shall  levy  more  than 
25  cents  for  city  or  county  purposes,  and  not 
exceeding  15  cents  for  roads  and  bridges,  and 
not  esceedine  15  cents  to  pay  jurors,  on  the  one 
hundred  dollars  valuation.  •  •  •  And  for 
the  erection  of  public  buildings,  streets,  sewers, 
waterworks,  and  other  permanent  improvementl, 
not  to  exceed  25  centa  on  the  one  hundred  dol- 
lars valuation,  in  any  one  year,  and  except  as 
is  in  this  Constitution  otherwise  provided ;  and 
the  Legislature  may  also  authorize  an  additional. 
annual  ad  valorem  tax  to  be  levied  and  collected 
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fori  tbe  farther  malntenaace  of  the  public  roads: 
Provided,  that  a  majority  of  the  qualified  prop- 
erty tax  paying  voters  ot  the  county,  voting  at 
an  electicm  to  be  held  for  that  purpose,  shall 
vote  such  tax,  not  to  exceed  15  cents  on  the  one 
hundred  dollars  valuation  of  property  subject  to 
taxation  in  such  county." 

An  analysis  of  the  dlHerent  provisions  of 
this  section  authorizes  the  county  to  make 
the  following  levies:  (1)  Not  more  than  25 
cents  on  the  $100  valuation  for  county  pur- 
poses. (2)  Not  more  than  15  cents  for  roads 
and  bridges.  (3)  Not  more  than  16  cents  to 
I>ay  jurors.  (4)  Not  exceeding  26  cents  for 
the  erection  of  public  buildings,  ttreeti,  sew- 
ers, waterworks,  and  other  puUic  improve- 
ments, except  as  in  the  Constitution  other- 
wise provided.  (5)  Not  to  exceed  15  cents  on 
the  $100  valuation  for  tbe  further  mainte- 
nance of  public  roads,  when  authorized  by 
vote  of  the  Qualified  tax  paying  voters  of 
the  county,  voting  at  an  election  held  for 
that  purpose. 

In  the  sense  that  all  laws  in  conflict  with 
these  provisions  are  void,  tbe  above  section 
and  article  is  self -executing ;  but  in  so  far 
as  anything  is  required  to  be  done  to  carry 
It  into  effect  it  Is  not  ao,  because  it  pre- 
scribes no  rules  by  which  any  act  could  be 
done  in  the  enforcement  of  its  requlremaita 
Mitchell  County  v.  Bank,  01  Tex.  871. 
The  Legislature,  however,  has  made  appro- 
priate provision  for  putting  into  effect  the 
above  section  and  article,  in  so  far  as  coun- 
ties are  concerned,  by  the  enactment  of  ar- 
ticles 2242,  7357,  and of  Vernon's  Sayles* 

Civil  Statutes.  In  accordance  with  the  pro- 
visions of  the  statute,  an  election  was  held 
in  Jefferson  county  in  the  year  1904  to  de- 
termine whether  or  not  the  additional  IB 
cents  on  the  $100  valuation  should  be  levied, 
and,  this  election  having  carried,  the  com- 
missioners' court  has  been  levying  the  same 
ever  since. 

[1]  The  appellee  urges  that  the  maximum 
limit  of  the  taxes  authorized  by  the  Consti- 
tution to  be  levied  by  the  commissioners' 
court  of  the  county  for  road  and  bridge  pur- 
poses is  fixed  at  30  cents  on  the  $100  valua- 
tion, and  that  the  method  and  manner  of 
levying  taxes  for  tbe  different  funds  in  ex- 
cess of  the  amounts  required  therefor,  and 
the  subsequent  transfer  of  the  excess  amounts 
in  such  funds  to  the  road  and  bridge  fund, 
as  has  been  the  alleged  custom  and  practice 
of  the  commissioners'  court,  is  a  subterfuge, 
and  accomplishes  indirectly  what  is  prohib- 
ited by  tbe  Constitution.  Before  undertak- 
ing to  interpret  this  section  of  the  Constitu- 
tion, or  solve  the  issues  thus  presented,  it 
may  be  well  to  here  state  some  of  the  gen- 
eral rules  by  which  tbe  court  is  to  be  guided 
in  the  matter  of  the  interpretation  and  con- 
struction of  oonstitutioual  provisions  gener^ 
ally: 

"The  fundamental  rule  for  the  government  of 
the  courts  in  the  interpretation  or  construction 
of  the  Constitution  is  to  give  effect  to  the  in- 
tent of  the  people  who  adopted  it    The  meaning 


of  the  Constitution  is  fixed  when  it  is  adoiitcd ; 
and  it  Is  not  different  at  any  subsequent  time 
when  a  court  has  occasion  to  pass  upon  it. 
*  *  *  Where  its  terms  are  plain  and  definite, 
that  which  ti>a  words  declare  u  tbe  meaning  of 
the  instrument  In  such  InBtancas  there  is  no 
room  for  construction;  tbe  words  of  the  in- 
strument lie  before  the  court  already  molded  to 
their  use,  and  its  province  extends  no  further 
than  the  enforcement  of  the  langnage  as  writ- 
ten. If  the  terms  of  a  particular  provision  are 
ambiguous,  and  other  parts  of  the  instrument 
do  not  mnke  them  plain,  under  another  well- 
established  rale  the  court  is  at  liberty  to  con- 
sider the  prior  atate  of  the  law,  the  subject-mat- 
ter, and  the  purpose  sought  to  be  accomplished, 
as  well  as  to  consult  the  proceedings  of  nie  con- 
vention and  the  attending  circumstances,  for 
whatever  extrinsic  aid  they  may  render  the  court 
in  its  effort  to  discover  the  true  meaaing  of  tbe 
provision."  Cox  v.  Robison  (Sup.)  160  S.  W. 
1161. 

[2,  S]  It  ts  a  general  rule  of  interpretation 
that  words  are  to  be  understood  in  their 
usual  and  best-known  signification.  The 
courts,  in  construing  the  (Constitution,  should 
endeavor  to  put  a  construction  and  interpre- 
tation thereon  that  will  not  leave  any  of  its 
language  meaningless  and  without  effect,  but 
should  try  to  enforce  and  sustain  every  sen- 
tence and  paragraph,  for  it  should  be  assum- 
ed that  they  were  put  there  for  a  purpose. 

[4]  When  it  becomes  necessary  to  resort 
to  extrinsic  sources  to  aid  In  construction, 
the  courts  will  resort  to  the  history  of  the 
time,  and  the  conditions  of  affairs  which  led 
to  the  enactment  of  tbe  provision  in  ques- 
tion, with  a  view  to  ascertaining  its  object 
and  purpose,  and  then  such  provision  should 
be  construed  in  a  way,  so  far  as  reasonably 
possible,  to  further  the  known  object  and 
purposes  for  which  it  was  adopted. 

[6]  Ckintemporaueous  and  practical  con- 
struction of  the  constitutional  provisions  by 
the  legislative  department  In  tbe  enactment 
of  the  laws  necessarily  has  great  weight  with 
the  Judiciary,  and  such  practical  construc- 
tion will  be  followed  by  the  courts,  if  it  can 
be  done  without  doing  violence  to  the  fair 
meaning  of  the  words  used.  Legislative  con- 
struction of  the  constitutional  provisions, 
adopted  and  acted  on  with  the  acquiescence 
of  the  people  for  many  years,  is  entitled  to 
great  weight  with  the  courts,  and  will  not 
be  disturbed,  except  for  manifest  error.  8 
Oyc.  735  et  seq. 

[B]  It  can  be  said  with  no  degree  of  uncer- 
tainty that  the  meaning  of  this  section  of  the 
Constitution  authorizing  the  levy  of  a  tax  of 
25  cents  on  the  $100  valuation  for  permanent 
improvements  in  which  afreets  are  enumerat- 
ed, a  tax  of  30  cents  for  roads  and  bridges, 
and  a  tax  of  26  cents  for  "county  purposes," 
when  the  construction  of  roads  and  bridges 
is  a  part  of  the  business  of  the  commission- 
ers' court,  and  a  "county  purpose,"  is  not 
plain,  whm  we  are  asked  to  ascertain  from 
the  language  its«lf  the  maximum  tax  which 
can  be  levied  for  roads  and  bridges,  and  for 
that  reason  we  are  permitted  to  seek  what- 
ever information  we  can  to  make  tbe  same 
certain  and  to  arrive  at  its  true  meaning. 
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We  may  better  understand  this  provision  of 
tbe  Constltntlon  if  we  understand  lbs  liis- 
tory.  , 

Taking  up  ttie  history  of  sectlmi  9,  article 
8,  of  tbe  Constitution,  it  would  seem  that 
this  section  aa  oil^nally  adopted  in  1876>  al- 
lowed a  county  to  levy  a  tax  of  not  more 
than  one-half  of  the  amount  allowed  to  the 
state  (the  state  being  allowed  60  cents  ex- 
dnslTe  of  the  tax  allowed  to  pay  the  public 
debt),  and  for  the  erection  of  public  buildings 
tax  not  to  exceed  50  cents  on  the  $100  valua- 
tion. Neither  the  Constltntlon  of  1S45,  1861, 
nor  1868  fixed  a  limit  for  the  tax  rate  for 
state,  county,  or  municipal  purposes,  but  left 
it  to  the  discretion  of  the  Legislature;  the 
provisions  of  each  of  said  Constitutions,  In 
this  regard,  being  almost  if  not  quite  iden- 
tical, and  declaring  in  substance  that  taxa- 
tion should  be  equal  and  uniform  throughout 
the  state,  and  that  all  property  In  this  state 
should  be  taxed  in  proportion  to  Its  value, 
to  be  ascertained  aa  directed  by  law.  Har- 
ris, Texas  Constitution,  p.  584. 

Tbe  original  provision  of  the  Constitution 
ct  1876  fixed  the  total  limit  of  tax  levies  by 
commlssionerB'  courts,  outside  of  levy  to  take 
care  of  payment  of  debts  Incurred  prior  to 
the  adoption  of  the  Gonstitutlcm,  at  75  cents 
on  the  $100  valuation,  to  wit,  26  cents  for 
goieral  purposes,  and  60  cents  for  the  erec- 
tion of  public  buildings.  In  1883  this  sec- 
tion was  amended  by  allowing  a  levy  of  not 
to  exceed  25  cents  oa  the  $100  valuation  for 
county  purposes,  IS  cents  for  road  and  bridge 
purposes,  and  25  cents  for  the  erection  of 
public  buildings,  ttreett,  sewers,  and  other 
permanent  improvements,  making  a  total 
maximum  tax  of  65  cents  on  the  $100  val- 
uation. This  did  not  include  a  tax  to  pay 
debts  Incurred  previous  to  the  adoption  of 
the  Constitntion.  In  1890  this  section  was 
again  amended,  allowing  tax  levies  aa  fol- 
lows: Not  to  exceed  25  cents  for  county 
pnipoaes,  15  cents  for  roads  and  bridges, 
and  25  cents  for  permanent  improvements, 
including  tbe  erection  of  public  buildings, 
streets,  sewers,  and  waterworks,  and  other 
permanoit  improvements,  and  15  cents  addi- 
tional for  the  maintenance  of  public  roads, 
provided  the  majority  of  the  qualified  tax- 
paying  voters,  at  an  election  held  in  the 
county  for  that  purpose,  voted  for  the  same, 
making  a  total  maximum  tax  of  80  cents.  In 
1907  tbe  amendment  authorizing  a  levy  of 
not  more  than  15  cents  to  pay  Jurors  was 
adopted,  and  added  to  the  Constitution,  and 
0ie  status  of  this  artlde  and  section  then 
assumed  the  shape  it  is  im>w  In,  making  a 
total  maxlmom  levy  of  95  cents. 

It  will  be  seen  from  these  facts  that  this 
secUon  in  the  Constitutions  off  1845,  1861, 
and  1866  provided  for  a  general  tax,  which 
Oie  Legislature  and  the  commlssionerB'  court 
amid  levy  without  limit,  and  apportion  to 
whatever  legitimate  purposes  they  saw  fit 
In  tbe  adoption  of  this  section  in  the  Constl- 
tation  of  1876,  we  see  an  effort  for  the  first 
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time  upon  the  part  of  the  organic  taiw  to  lim- 
it and  apportion  the  tax  which  the  Legis- 
lature and  commissioners'  court  might  as- 
sess. Under  the  amendment  of  1883  we  see 
a  more  pronounced  effort  to  limit  and  ap- 
portion such  taxes,  and  In  the  amendment 
of  1880  and  1007  a  stiU  further  effort  to  reg- 
ulate such  matters.  Now  there  must  have 
been  some  cause  or  reason  for  this. 

Turning  to  the  Constitutional  Journal  of 
1875,  page  37,  we  find  a  resolution  introduced 
in  the  early  days  of  the  convention  to  this 
effect: 

"Whereas,  in  the  nature  of  their  government, 
the  govemmente  are  the  great  principles  neces- 
sary to  restore  confidence  and  elevate  people 
to  prosperity  and  happiness;   and 

"Whereas,  in  the  nature  of  their  government, 
the  government  has  no  right  or  power  to  imr 
poae  burdens  on  them  for  any  purpose  what- 
ever, except  for  revenues  sufficient  to  admin- 
ister tbe  same: 

"Therefore  be  it  resolved  by  the  convention 
of  the  people  of  Texas  that  there  ought  to  be  a 
clause  placed  in  tbe  organic  law  restrainini;  tbe 
Legislature  or  taxing  power  of  the  state  from 
levying  taxes  upon  the  people  for  any  other 
parpcee  whatsoever  except  revenues  sufficient 
to  strictly  and  economically  administer  tbe  gov- 
ernment" 

Again,  on  page  378,  Id.,  in  a  report  of  the 
committee  on  revenues  and  taxations,  we 
find  this  language  used  in  the  preamble  of 
the  report  submitting  the  scheme  of  revenues 
and  taxation  for  the  proposed  Constitution, 
to  wit: 

"This  committee,  to  whom  has  been  Intrusted 
the  consideration  of  the  question  of  rerenne  and 
taxation,  in  the  correct  solution  of  which  are  in- 
volved the  necessity  of  immediate  relief  to  the 
overburdened  taxpayers  of  the  state,  and  at  the 
same  time  the  antagonistic  requirements  for  in- 
crease of  revenues  and  tbe  avoidance  of  future 
sale  of  state  responsibilities,  have  endeavored 
to  define  a  system  of  taxation,  based  upon  con- 
sideration of  natural  rights,  and  upon  correct 
principles  of  political  economy,  Itmitinq  the 
asiasment  and  expenditure  strictly  to  legiti- 
mate objects  ot  Rovemment  and  to  so  guard  the 
definementu  m  to  prevent  future  variance  and 
abases.  With  these  objpcts  in  view,  they  have 
directed  me  to  report  the  accompanying  article, 
and  ask  its  consideration  by  the  convention  as 
part  of  the  Conatitntum." 

Then  said  report  sets  out  a  limitation  on 
the  taxing  power  for  state  purposes  and  for 
county  purposes  and  the  method  and  manner 
of  its  apportionment,  etc.  From  this  lan- 
guage it  is  evident  that  there  was  a  well- 
grounded  distrust  In  the  general  power  and 
authority  theretofore  vested  in  the  Legisla- 
ture and  commissioners'  court,  under  the 
broad  provisions  of  the  other  three  Constltn- 
tlons,  in  the  matter  ol  levying  unlimited  tax- 
es, and  In  the  Indiscriminate  amounts  which 
oonld  be  ex];>ended  tor  any  particular  state 
or  county  porpoaea.  Such  wMe  latitude  prob- 
aUy  resulted  in  extravagant  expenditures 
and  waste  of  money  in  conducting  the  differ- 
ent affairs  of  tbe  state  and  county,  and  to 
remedy  thla  evil  the  oonstltntlonal  convention 
thought  It  proper  to  limit  tbe  assessment 
and  expenditures  strictly  to  the  economical 
administration  of  the  government,  and  to 
that  end  fixed  the  maximam  limit  ot  taza- 
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tton  for  any  one  year,  and  in  a  way  under- 
took  to  apportion  the  amounts  whlcb  could 
be  levied  and  expended  for  any  particular 
purpose.  The  constitutional  amendments  fol- 
lowing in  the  succeeding  years  are  but  mani- 
festations of  a  like  feeling  upon  the  part  of 
the  people,  and  a  further  effort  to  define 
and  limit  the  levying  of  taxes  and  expendi- 
tures of  public  moneys,  and  to  fix  and  appor- 
tion what  amounts  should  be  allowed  towards 
the  upkeep,  construction,  and  maintenance 
of  certain  projects,  constituting  the  county 
and  state  business. 

In  the  case  of  Dean  v.  Lufkin,  54  Tex.  271, 
Judge  Gould,  in  the  year  1881,  speaking  of 
this  original  section  of  the  Constitution  of 
1876,  sold: 

"We  think,  moreover,  that  the  parpose  of  the 
Constitution  was  to  limit  county  taxation  for 
ordinary  iparposes.  Including  the  erection  of 
public  buildings,  thereby  seeking  to  guard 
against  extravagant  expenditures." 

Appellant  earnestly  contends  that  there  is 
no  express  provision  in  the  Constitution  that 
money  raised  for  a  specific  purpose  shall  be 
used  for  that  purpose  alone,  or  that  it  cannot 
be  applied  to  another  county  purpose,  and  that 
it  does  not  necessarily  follow  that,  because 
a  limitation  is  placed  on  the  amount  counties 
can  levy  for  taxes  for  certain  enumerated 
purposes,  the  Legislature  is  prohibited  from 
authorizing  counties  to  apply  money  collected 
for  one  county  purpose  to  the  use  of  another 
county  purpose,  and  that  if  the  Constitution 
had  any  such  intention  it  would  have  been 
expressed  in  unmistakable  terms,  and  that, 
therefore,  there  being  no  such  express  provi- 
sion in  the  state  Constitution,  the  Legisla- 
ture, having  plenary  powers  and  control  over 
county  funds,  can  authorize  counties  to  ap- 
ply funds  obtained  by  taxation  to  a  use  or 
purpose  different  from  that  originally  desig- 
nated; in  other  words,  that  the  limitation, 
as  expressed  In  the  Constitution,  applies 
only  to  the  rate  of  taxation,  and  not  to  the 
amount  that  can  be  expended  for  any  par- 
ticular purpose. 

We  believe  it  was  the  object  and  pnrpose 
of  the  Constitution  in  this  section  and  ar- 
ticle to  put  a  definite  limitation  npon  the 
levy  and  expenditures  of  the  funds  for  the 
purposes  in  the  several  apportionments  men- 
tioned therein,  and  an  examination  of  the 
decisions  dealing  with  this  provision  but  em- 
phasizes that  condnsion.  In  the  case  of 
Dean  v.  Lufkin,  54  Tex.  266,  the  commis- 
sioners' court  of  Galveston  county  in  1879 
levied  a  county  tax  of  7  cents  to  create 
a  sinking  fund  to  pay  registered  county 
warrants  issued  for  indebtedness  subsequent 
to  1876,  and  for  an  indebtedness  incur- 
red before  that  date,  and  also  to  create 
a  sinking  fund  to  pay  warrants  Issued  to 
April,  1876.  The  commissioners'  court  at  the 
time  had  already  exhausted  the  limit  al- 
lowed to  pay  ordinary  debts — ^that  is,  25 
cents  on  a  ?100  valuation — and  the  7  cents, 
so  far  as  It  was  made  to  pay  ordinary  debts, 
was  in  excess  of  that  rat&    In  an  appUca- 


tion  to  enjoin  the  collection  of  the  tax  the 
court  said: 

"The  tax  of  7  cents  on  the  $100  valuation  of 
property  was  avowedly  levied  to  pay  certain 
I'Cijistered  warrants,  one  class  of  the  warrant* 
being  for  indebtedness  subsequent  to  April, 
1876.  Having  already  levied,  for  ordinary  pur- 
poses, taxes  to  the  extreme  limit  allowed,  this 
levy,  in  so  far  as  it  was  made  to  pay  ordinary 
debts,  was  unauthorized,  and  the  illegality  of 
that  purpose  infected  the  entire  levy  of  7  cents." 

In  the  case  of  City  of  Ft.  Worth  v.  Davis, 
57  Tex.  225,  the  city  of  Ft  Worth  undertook 
to  levy  a  tax  for  school  purposes  which  was 
not  authorized  by  the  Constitution,  and  an 
injunction  was  applied  for  to  restrain  the 
collection  of  the  tax.  In  speaking  of  the 
constitutional  provisions  affecting  taxation, 
the  court  said: 

"But  in  our  opinion  the  Constitution,  pervad- 
ed throughout  as  it  is  by  a  manifest  purpose  of 
limiting  the  taxing  power  of  the  Legislature  and 
of  all  the  municipal  or  poUtical  subdivisions  of 
the  state,  has  clearly  expressed  that  purpose^  in 
reference  to  taxation  for  public  schools,  leaving 
no  room  for  any  such  implied  authority  as  is 
claimed.  *  *  *  So  the  ninth  section  of  the 
article  on  taxation  carefully  prescribes  the  lim- 
it to  state,  county,  and  city  taxation,  except  for 
the  payment  of   debts  then  already   incurred. 

*  *  *  These  repeated  and  guarded  constitu- 
tional limitations  of  the  taxing  power  are  a 
prominent  feature  of  that  instrument,  and  are 
inconsistent  with  the  existence  of  a  legislative 
power  to  authorize  additional  taxation  by  school 
districts,  unless  some  affirmative  grant  of  that 
power  be  found  in  the  Constitution  its^f.  That 
power  has  been  expressly  granted  in  the  Consti- 
tution of  1869.  »  •  •  luxation  by  school  dis- 
tricts was  familiar  to  the  framers  of  the  present 
Constitution.  It  was  the  system  generally  pre- 
vailing in  other  states,  by  which  the  deficiencies 
of  a  general  or  state  school  fund  were  supple- 
mented. The  omission  of  a  provision  authoriz- 
ing that  system  was  plainly  intentional,  for  in 
addition  to  what  has  been  said,  the  journals  of 
the  convention  show  that  all  propositions  em- 
bracing that  system  were  voted  down.  Our  con- 
clusion is  that  the  city  of  Ft.  Worth,  in  its  ca- 
pacity as  a  sdiool  district,  had  no  other  power 
to  levy  taxes  for  the  support  of  public  schools 
than  can  be  found  expressly  authorized  in  the 
Constitution." 

In  Citizens'  Bank  v.  City  of  Terrell,  78 
Tex.  457,  14  S.  W.  1005,  the  city  of  Terrell 
undertook  to  issue  bonds  for  waterworks 
purposes  in  excess  of  the  constitutional  lim- 
itation, and  the  court,  in  determining  their 
invalidity,  says : 

"The  •  *  •  provision  limiting  the  amount 
of  debt  that  cities  can  charge  themselves  with 
bad  its  foundation  in  a  wise  public  policy. 
These  constitutional  restrictions  were  made  for 
observance,  not  evasion.  A  disregard  of  them 
by  the  attempted  creation  of  unlawful  debts, 
whether  on  account  of  the  purpose  or  the 
amount,  may  lead  to  serious  complications  in  the 
administration  of  the  affairs  of  municipal  gov- 
ernment, growing  out  of  questions  that  they  may 
give  rise  to  as  to  whether  the  proi)erty  of  de- 
linquent taxpayers  can  be  sold  so  as  to  confer 
any  right  upon  the  purchaser  when  the  void  debt 
enters  to  any  extent  into  the  tax  for  which  the 
sale  is  made.  When  the  debt  is  void  in  its  in- 
ception for  want  of  authority  to  create  it,  no 
subsequent  ratification  of  it  by  the  collection 
of  taxes  or  otherwise  can  give  to  it  any  validi- 
ty, nor  can  there  then  be  such  a  thing  as  a  bona 
fide  holder  of  the  obligations,  with  a  right  to 
collect  them  notwithstanding  the  want  of  power 

•  *    *    to  create  the  debt** 
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While  it  may  be  conceded  that  there  is  no 
express  provision  In  the  Constltntlon  declar- 
ing that  money  raised  for  a  specific  purpose 
shall  be  used  for  that  purpose  alone,  and 
cannot  be  applied  to  any  other  purpose,  yet, 
In  view  of  the  history  of  section  9,  article  8, 
throwing  light  upon  the  object  and  purpose 
sought  to  be  accomplished  and  the  evil  to  be 
remedied  by  its  adoption,  and  In  further 
view  of  the  expressions  of  the  courts  in  treat- 
ing the  limitations  therein  as  imperative,  we 
have  had  no  hesitancy  in  reaching  the  con- 
clusion that  the  levy  of  any  tax,  or  the  crea- 
tion of  any  expenditure  In  any  fund,  whether 
it  be  done  by  direct  means  or  by  indirect 
methods,  as  by  the  transfer  and  shifting  of 
funds  under  authority  of  Rev.  St  {  1440, 
when  the  efTect  thereof  is  to  create  a  fund  in 
excess  of  the  constitutional  limitation  fixed 
on  that  particular  fund,  is  in  violation  of 
the  Constitution,  and  will  not  be  permitted. 

[7]  Now,  what  is  the  maximum  tax  which 
can  be  levied,  collected,  and  expended  under 
the  Constitution  for  roads  and  bridges?  It 
is  conceded  by  all  parties  to  this  suit  that 
the  commissioners'  court  can  levy  SO  cents 
for  that  purpose;  but  appellants  dalm  they 
have  the  power  under  that  provision  of  the 
Constitution,  as  hereinbefore  stated,  which 
authorizes  a  tax  of  25  cents  on  the  $100  val- 
uation for  permanent  Improvements,  in  which 
is  mentioned  and  included  streets,  to  levy 
such  additional  amount  for  the  construction 
of  roads,  and  that  it  was  the  intention  of 
the  Constitution  to  permit  a  certain  tax  levy 
In  favor  of  counties  and  cities  for  general 
construction  and  maintenance  of  roads,  to 
wit,  30  cents  on  the  $100  valuation,  and  a 
further  tax  levy  of  25  cents  to  build  new 
streets  or  roads  which  are  permanent  in 
their  nature,  and  that  the  word  "streets"  as 
used  in  the  Constitution  is  synonymous  with 
the  word  "roads." 

It  is  a  general  rale  of  Interpretation  that 
words  are  to  be  used  in  their  usual  and  best- 
Imown  signification.  The  word  "street"  is 
defined  by  Webster  as  "a  city  road."  It  Is  a 
general  term  including  aU  urJtan  ways  which 
can  be  or  are  generally  used  for  the  ordinary 
purpose  of  travel.  Kalteyer  ▼.  Sullivan,  18 
Tex.  Civ.  App.  488,  46  S.  W.  288-290.  In 
common  parlance,  the  word  "streets"  is  sup- 
posed to  relate  entirely  to  the  avenues  and 
thoroughfares  of  cities  and  villages,  and  not 
to  roads  and  hlghwa.vs  outside  of  municipal 
corporations.  In  re  Woolsey,  95  N.  Y.  135. 
Streets  and  alleys  ordinarily  relate  exclu- 
sive to  the  ways  or  thoroughfares  of  towns 
or  cities.  They  are  laid  out  and  dedicated 
to  public  use,  'and  esi)ecially  for  the  use  and 
convenience  of  property  holders  of  the  towns 
and  cities,  by  the  proprietor  thereof,  or  laid 
out  or  established  for  the  same  purpose  by 
the  corporate  authorities.  While  every  street 
Is  a  b^hway,  every  highway  is  not  a  street. 
Debolt  V.  Carter,  31  Ind.  855-367.  "High- 
way" or  "road"  is  an  open  way  or  a  public 


passage ;  it  is  ground  appropriated  for  form- 
ing a  communication  between  one  city  or 
town  and  another.  Hutson  v.  City  of  New 
York,  7  N.  Y.  Super.  Ct.  (5  Sandf.)  289-312 ; 
Telephone  Co.  v.  City  of  Minneapolis,  81 
Minn.  140;  83  N.  W.  527,  86  N.  W.  69,  63  L. 
R.  A.  175.  In  common  usage,  the  term  "road" 
denotes  a  township  or  county  highway.  The 
road  act,  giving  an  action  to  any  person 
damaged  by  means  of  Insufficiency  or  want 
of  repairs  of  any  public  roads  of  auy  of  the 
townships  of  the  state,  has  no  application  to 
an  accident  occurring  in  consequence  of  mu- 
nicipal streets  in  an  Incorporated  municipal- 
ity being  out  of  order.  Carter  v.  City  of 
Rahway,  55  N.  J.  Law,  177,  26  Atl.  98. 

From'  these  authorities  It  may  be  fairly  de- 
ducible  that  a  "street,"  as  that  term  is  used, 
generally  means  a  passageway  within  the 
bounds  of  a  municipal  corporation,  and  that 
the  word  "road"  means  a  county  highway 
forming  a  communication  between  the  city 
Umits  of  one  city  or  town  and  the  city  lim- 
its of  another  city  or  town.  That  this  is  the 
meaning  of  the  word  "streets,"  as  the  same 
appears  in  the  Constitution,  is  evident  from 
the  fact  that  the  legMatlve  body  of  Texas, 
in  dealing  with  a  division  of  Jurisdiction  over 
the  public  highways  of  the  state,  in  article 
854,  Vernon's  Sayles'  Texas  Civil  Statutes, 
gives  such  Incorporated  cities  or  towns  the 
exclusive  control  and  power  over  their  streets, 
alleys,  grounds,  and  highways,  and  to  that 
end  grants  them  power  to  open,  alter,  widen, 
extend,  establish,  regulate,  grade,  clean,  and 
otherwise  improve  the  streets.  And  articles 
923  and  924,  Id.,  further  authorizes  the  levy 
of  taxes  to  accomplish  those  purposes.  Arti- 
cle 1049,  Id.,  provides  that  with  the  consent 
of  the  board  of  aldermen,  where  etreeU  are 
continuations  of  public  roads,  the  commis- 
sioners' court  shall  have  power  to  construct 
bridges  and  other  improvements  thereon, 
which  facilitates  the  practicability  of  travel 
on  such  streett,  thus  again  using  the  term 
In  the  sense  of  highways  within  the  limits 
of  the  corporation. '  Under  article  29  of  the 
charter  of  the  city  of  Beaumont,  exclusive 
control  and  regulation  of  all  streett,  allev*, 
public  grounds,  and  highways  within  the  cor- 
porate limits  Is  vested  in  the  dty  council.  To 
that  end  they  may  construct,  regulate,  es- 
tablish, and  change  or  grade  all  streets,  side- 
walks, etc. ;  and  in  section  45  et  seq.  of  the 
cliarter  of  the  city  of  Beaumont  ample  au- 
thority is  given  to  the  municipal  corporation 
to  levy  taxes  to  accomplish  those  purposes. 
Article  2241,  Vernon's  Sayles'  Civil  Statutes, 
further  enumerating  the  powers  of  the  com- 
missioners' court,  grants  general  power  and 
authority  to  said  court  to  lay  out  and  estab- 
lish, change,  and  discontinue  public  roads 
and  highways,  and  to  exercise  general  control 
and  superlntendNice  over  all  roads,  high- 
ways, ferries,  and  bridges  in  the  county. 

Considering  these  premises,  we  are  of  the 
opinion  that  the  words  "streets"  and  "roads," 
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as  nsed  In  the  Constltntlon,  are  not  synony- 
mous, and  therefore  that  the  tax  of  25  cents 
on  the  f  100  valuation  as  provided  for  In  the 
Constitution  "for  the  erection  of  public  build- 
ings, streets,  sewers,  waterworks  and  other 
permanent  Improvements"  muit  6c  restricted 
to  the  erection  of  permanent  streets  within 
the  corporate  Umtts  of  a  oity  or  toion,  when 
such  street  or  streets  are  the  oontitmations 
of  public  roads,  and  when  the  consent  of  the 
board  of  aldermen  or  the  dty  council  has 
been  first  obtained,  to  authorize  the  county 
commissioners'  court  to  make  such  Improve- 
ments. In  our  opinion.  It  was  not  the  Inten- 
tion of  this  provision  to  authorize  a  levy  of 
25  cents  on  the  $100  valuation,  to  raise  rev- 
enues with  which  to  build  or  construct  or 
maintain  public  roads  or  bridges  outside  of 
the  city  limits  of  a  municipal  corporation, 
whether  they  were  permanent  in  their  nature 
or  otherwise,  and  in  determining  the  max- 
imum rate  which  can  be  levied  for  the  road 
and  bridge  fund  this  rate  cannot  be  consid- 
ered. 

[8]  It  is  also  urged  in  substance  by  appel- 
lants that  the  provision  of  the  Constitution 
authorizing  a  levy  of  25  cents  on  the  $100 
valuation  for  "county  purposes"  would  per- 
mit the  use  of  such  funds  for  roada  and  bridg- 
es of  the  county,  for  that  would  be  a  "county 
purpose" ;  In  other  words,  that  at  least  the 
rate  allowed  for  county  purposes  might  be 
added  to  the  30-cent  rate  to  bring  It  up  to  the 
55-cent  total  which  appellants  contend  for, 
providing  all  of  the  levy  of  said  25  cents 
could  be  spared  for  that  purpose.  It  may 
be  conceded  as  an  abstract  proposition  that 
the  construction,  repair,  and  maintenance  of 
roads  and  bridges  wotdd  ordinarily  be  con- 
sidered a  "county  purpose,"  and  where  the 
law  allowed  the  levy  of  a  tax  for  general 
"county  purposes,"  without  providing  for 
taxes  for  special  "county  purposes,"  such  as 
roads  and  bridges  and  other  special  county 
purposes,  as  provided  In  said  section  9,  arti- 
cle 8,  of  the  Constitution,  that  this  tax  could 
be  used  for  roads  and  bridges.  However,  on 
the  other  hand,  where  the  Constitution  speci- 
fies certain  taxes  for  certain  special  county 
purposes,  and  then  also  provides  for  a  tax 
for  general  county  purposes,  the  words  "coun- 
ty purposes"  will  ordinarily  be  construed  and 
understood  as  comprehending  purposes  not  al- 
ready specially  provided  for.  The  Supreme 
Court,  In  the  case  of  Lufkln  v.  Galveston,  63 
Tex.  437,  speaking  on  this  subject,  says: 

"As  a  natural  result  of  this  principle.  It  fol- 
lows that  where  in  one  section  a  general  rule  is 
prescribed,  which  without  qualilication  would 
embrace  an  entire  class  of  subjects,  and  in  an- 
other section  a  different  rule  is  prescribed  for 
ir.dividttal  subjects  of  the  same  class,  the  lat- 
ter must  be  construed  as  exceptions  to  the  gen- 
eral rule,  and  be  governed  by  the  section  which 
is  applicable  to  them  alone.  This  gives  effect 
to  tyoth  sections,  and  prevents  the  otherwise 
necessary  result  ttiat  the  special  section  would 
entirely  fail  to  have  any  force  whatever.  •  •  ♦ 
This  rule  of  interpretation  should  certainly  be 
adopted  when  the  Constitution  or  statute  un- 


der construction  contains  language  which  showa 
that  the  general  section  must  yield  to  the  other 
as  to  the  special  subjects  prescribed  for  in  the 
latter." 

In  the  case  of  Louisville  v.  Button,  118  Ky. 
732,  82  S.  W.  293,  the  dty  ordinance  author- 
izing a  levy  of  taxes  provided  the  dty  coun- 
cil should  subdivide  the  levy  by  showing  the 
amount  of  taxes  levied  for  each  purpose,  and 
also  the  amount  of  taxes  levied  for  "general 
purposes."  The  different  purposes  which  the 
ordinance  permitted  the  taxes  to  be  assessed 
for  were  schools,  sinking  funds,  police  pur- 
poses, fire  departments,  street  deaning, 
street  sprinkling,  etc.,  and  for  "general  pur- 
poses." The  dty  council  levied  the  taxes  and 
specified  different  amounts  for  different  pur- 
poses, but  failed  to  mention  street  sprinkling, 
and  was  about  to  appropriate  some  of  the 
tax  money  realized  under  the  levy  for  gen- 
eral purposes  to  street  sprinkling,  when  cit- 
izens and  taxpayers  sought  an  Injunction 
against  such  misappropriation,  which  was 
granted,  and  In  deddlng  the  case  the  court 
said: 

"The  question  then  narrows  itself  down  in  this 
case  to  the  one  whether  'street  sprinkling'  is 
embraced  in  the  term  'general  purposes.'  With- 
out undertaking  to  define  here  what  may  t>e  in- 
cluded in  the  latter  term,  we  are  clear  that  its 
being  enumerated  with  some  dozen  other  divi- 
sions, each  oC  whidi  is  required  to  be  provided 
for  expressly,  if  at  all,  negatives  the  proposition 
tliat  one  embraces  the  other;  for,  if  that  were 
true,  it  would  he  within  the  power  of  the  coun- 
cil to  levy  the  whole  tax  under  the  head  of  'gen- 
eral purposes,'  defeating  entirely  the  motive  of 
the  legi^atlou  requiring  a  particularization  of 
subjects  for  wliich  taxes  are  to  be  levied.  The 
attempted  deflection  of  the  'general  purpose' 
fund  complained  of  was  illegal,  and  was  there- 
fore properly  enjoined." 

From  the  above  authorities,  we  are  of  the 
opinion  that  the  rate  of  25  cents  on  the  $100 
valuation  for  "county  purposes"  cannot  be 
considered  as  a  i>art  of  the  rate  allowed  for 
roads  and  bridges,  and  we  have  reached  the 
final  determination  that  the  Constitution 
fixes  the  maximum  rate  for  road  and  bridge 
purposes  at  80  cents  on  the  $100  valuation. 

[S,  1 0]  We  now  come  to  consider  the  other 
question  in  the  case,  and  that  Is  the  Interpre- 
tation of  article  1440,  which  reads  as  follows: 

"The  commissioners'  court  shall  liave  power, 
by  an  order  to  that  effect,  to  transfer  the  money 
in  hand  from  one  fund  to  another,  as  in  ito 
judgment  is  deemed  necessary  and  proper,  ex- 
cept that  the  funds  which  belong  to  dass  first 
shall  never  be  diverted  from  the  payment  of  the 
claims  to  which  the  same  are  appropriated  by 
article  1438,  unless  there  Is  an  excess  of  such 
funds." 

The  courts  of  this  state  have  had  before 
them  several  cases  In  which  they  were  called 
upon  to  review  the  action  of  tfx-levylng  bod- 
ies, in  which  attempts  were  made  to  evade 
the  constitutional  inhibitions  set  forth  in  sec- 
tion 9,  article  8,  by  means  of  transferring 
money  from  one  fund  to  another,  and  they 
have  not  hesitated  to  prevent  or  nullify  any 
act  which  resulted  In  the  violation,  either  dl- 
redly  or  Indirectly,  of  the  rights  of  the  proi>- 
erty  owners  to  protection  against  unlawful 
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and  nnconstltTitlonal  tax  tmrdens.  In  fhe 
case  of  Jefferson  County  Iron  C!o.  t.  Hart, 
Tax  Collector,  IS  Tex.  Civ.  App.  525,  46  S. 
W.  321,  It  appears  that  the  commissioners' 
court  of  Marlon  county  bad  levied  25  cents 
on  the  $100  valuation  for  county  purposes 
(the  maximum  constitutional  tax  rate  for 
that  purpose),  but  that  no  actual  money  was 
collected  for  that  fund,  on  account  of  such 
taxes  having  been  paid  by  county  scrip.  In 
addition  to  this  tax,  the  commissioners'  court 
also  levied  12^  cents  on  the  $100  valuation 
for  stationery;  12^  cents  for  jury  special, 
and  20  cents  for  courthouse  repairs,  and 
then,  when  such  taxes  were  collected,  they 
were  transferred  to  the  county  purpose  fund. 
The  evidence  showed  that  no  repairs  were 
contracted  for  on  the  courthouse  or  jail,  nor 
had  there  been  any  repairs  of  much  conse- 
Quence  made  on  either  In  ten  years,  although 
a  tax  for  that  purpose  had  been  regularly 
levied  during  all  that  time,  and  that  at  the 
time  of  the  present  levy  It  was  further  shown 
that  there  was  something  over  $2,000  on 
hand  in  this  fund,  which  had  not  been  trans- 
ferred. An  injunction  was  asked  restraining 
the  collection  of  such  taxes,  and  in  consid- 
ering the  subject  the  court  said: 

"The  petition  alleges,  in  effect,  that  there  is  no 
necessity  for  this  tax;    that  it  is  levied  for  the 

?inrpo8e  of,  and  with  the  intention  of,  using  the 
una  arising  therefrom  for  the  payment  of  the 
current  expenses  of  said  county,  and  not  for 
the  purpose  of  repairing  the  courthouse  and  jaiL 
These  allecationa  are  sxistained  by  the  findings 
of  the  trial  court  Under  these  f9.cts,  if  the  tax 
for  the  'courthouse  repairs'  is  sustained,  it  in 
effect  renders  nugatory  the  limitation  in  the 
CoDsdtation  prohibiting  a  county  from  levying 
a  tax  in  excess  of  25  cents  on  each  $100  valu- 
ation •  •  •  for  county  purposes.  This  pro- 
vision of  the  Constitution  cannot  be  defeated  In 
this  indirect  manner.  If  this  were  a  case  in 
which  the  commissioners'  court  was  exercising 
its  discretion  as  a  court  in  the  levy  of  a  tax,  we 
would  not  feel  authorized  in  interfering  with  its 
discretion.  The  record  presernts  a  case  in  which 
the  commissioners'  court,  after  having  levied  a 
tax  for  county  purposes  to  the  full  limit  au- 
thorized by  the  Constitution,  has  made  an  addi- 
tional levy  for  the  purported  purpose  of  court- 
bouse  repairs,  when  the  real  purpose  and  inten- 
tion is  to  raise  a  fund  for  general  county  pur- 
poses. This  seems  a  means  adopted  to  defeat 
the  limitation  on  taxation  for  county  purposes 
Imposed  by  the  Constitution.  It  is  the  duty  of 
the  ootirts  in  such  a  case,  when  thdr  power  is 
properly  invoked,  to  interfere  and  prevent  the 
threatened  wrong." 

In  the  case  of  Ault  v.  Hill  County,  111  S. 
W.  425,  It  appeared  that  the  tax  of  25  cents 
on  the  $100  valuation  for  county  purposes 
was,  and  for  years  had  been.  Insufficient  to 
meet  the  expenditures  of  the  county  from 
that  fund,  and  to  remedy  the  situation  the 
commissioners'  court  were  in  the  habit  of 
levying  and  collecting  a  special  tax,  which 
they  called  the  "improvement  fund,"  when  in 
fact  no  Improvements  were  in  contemplation, 
and  in  transferring  the  money  so  raised  to 
the  gen«al  county  fund  purpose.  In  affirm- 
ing the  Judgment  of  the  trial  court  In  hold- 
tug  such  levy  Illegal  and  void,  the  Court  of 
Clrll  Aia)eals  said: 


■  "  *    •    •    In  addition,  it  seems 


very 


conclusively  established  that  the  current  reve- 
nues, realized  from  the  25  cents  allowed  by  law 
to  be  levied  and  collected  for  general  county  pur- 
poses, were  entirely  inadequate  to  meet  the  an- 
nual current  enenses.  So  pronounced  has  been 
the  deficiency  of  this  fund  for  the  purposes  stat- 
ed that  the  commissioners'  court  of  the  county 
has,  in  evasion  of  the  limit  of  26  cents  pennit- 
ted  on  each  $100  valuation  of  property,  for  the 
past  several  years,  levied  and  collected  a  tax 
of  about  12  or  13  cents  of  the  25  cents  allowed 
on  each  $100  valuation  of  property  for  public 
buildings,  etc.,  and  transferred  the  amount  de- 
rived therefrom  to  the  general  fund  of  the  coun- 
ty. At  the  time  of  the  levy  of  this  tax,  allowed 
for  public  buildings  and  other  permanent  im- 
provements, no  contract  had  been  entered  into 
for  the  erection  or  repair  of  any  such  building 
or  other  permanent  improvement,  and  no  such 
contract  was  in  contemplation.  The  last  of  such 
levies,  prior  to  the  execution  of  the  contract 
with  appellant,  was  made  in  the  early  part  of 
the  year  1906,  and  was  not  made  in  contemplar 
tion  of  such  contract  or  the  changes  and  im- 
provements therein  specified  to  be  made  in  the 
courthouse  of  Hill  county,  but  for  the  general 
purposes  of  said  county,  as  had  been  the  cus- 
tom of  the  court  to  do  for  some  years  prior 
thereto.  The  levy  and  collection  of  this  tax, 
under  the  circumstances,  however  deficient  the 
tax  allowed  for  county  purposes  may  have  been 
to  defray  the  absolutely  necessary  expenses  of 
the  county,  were  unauthorized  and  illegal,  and 
furnish  no  basis  for  the  maldng  of  the  contract 
with  appellant.  •  •  •  The  levy  of  the  tax  In 
the  early  part  of  the  year,  upon  the  pretense 
and  under  the  guise  that  it  was  for  improve- 
ment purposes,  being  illegal,  cannot  be  success- 
fully relied  upon.  •  •  »  The  tax,  authorized 
for  permanent  improvements  above  referred  to, 
cannot  be  legally  levied  or  collected,  except  in 
contemplation  of  and  for  the  purpose  of  con- 
structing such  improvements,  and  to  recognize 
and  uphold,  for  any  purpose,  a  levy  and  collec- 
tion of  this  tax,  made  as  they  were,  would  be 
to  encourage  the  doing  of  that  which  might  re- 
sult in  the  nullification  of  the  limitation  of  the 
Constitution  prohibiting  a  county  from  levying 
a  tax  in  excess  of  25  cents  on  the  SlOO  valua- 
tion of  property  for  county  purposes,  and  give 
the  stamp  of  approval  to  an  unauthorized  and 
illegal  act.  This,  of  course,  the  courts  will  not 
do.  Without  the  fund  derived  from  the  illegal 
levy  and  collection  of  the  taxes  to  which  we 
have  adverted,  there  can  be  no  pretense  what- 
ever but  that  the  current  expenses  of  the  county 
very  largely  exceeded  its  current  revenues;  and 
from  our  understanding  of  the  evidence  it  seems 
clear  that  even  with  it  the  same  condition  ex- 
isted. We  therefore  hold,  under  the  facts  be- 
fore us,  that  the  fund  derived  from  the  unau- 
thorized tax  levy  •  •  *  cpuld  not  he  looked 
to  as  a  means  of  paying  the  debt  contracted 
with  appellant." 

A  writ  of  error  was  granted  by  the  Su- 
preme Court  in  this  case,  and  In  reversing 
the  decision  of  the  Court  ot  Civil  Appeals 
(102  Tex.  335, 116  S.  W.  859)  that  court  said: 

"We  agree  with  the  Court  of  Civil  Appeals  in 
the  opinion  that  the  course  thus  taken  was  a 
mere  attempt  to  swell  the  fund  allowed  for  gen- 
eral county  purposes,  by  sums  collected  under 
the  guise  of  another  power  when  there  were  no 
circumstances  justifying  its  exercise  and  no  real 
purpose  to  exercise  it.  Section  9  of  article  8 
of  the  Constituti(Mi  fixes  the  maximum  rates  of 
taxation  that  may  be  levied  for  the  several  pur- 
poses therein  specified,  one  of  which  is  'county 
purposes,*  and  another  is  'the  erection  of  public 
buildings,'  etc.  It  seems  too  plain  to  require 
argument  that  the  power  to  tax  for  the  latter 
purpose  cannot  lawfully  be  used  as  a  means  of 
exceeding  the  limits  set  to  the  power  to  tax  for 
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the  former,  and  this  is  what  had  been  done  be- 
fore the  contract  in  question  was  executed." 

These  decisions  and  others  of  this  state 
firmly  settle  the  doctrine  that  a  tax  cannot 
be  levied  for  a  purpose  authorized  by  law, 
when  it  Is  not  to  be  used  for  that  purpose, 
but  Is  Intended,  when  collected,  to  be  trans- 
ferred to  another  fund,  to  be  used  for  a  pur- 
Ijose  for  which  It  could  not  legally  have  been 
levied  under  the  CSonstltutlon.  See,  also,  Pet- 
ty V.  McReynolds,  157  S.  W.  184;  City  Bank 
V.  City  of  Terrell,  78  Tex.  450,  14  S.  W.  1003. 

It  Is  vigorously  urged  by  appellant  that 
all  of  the  cases  cited  herein  and  relied  upon 
by  appellee  only  go  to  the  extent  of  probiblt- 
ing  the  unlawful  levy  of  taxes,  and  that  un- 
der article  1440,  supra,  tf  the  tax  bad  been 
collected  and  the  money  on  hand,  that  an 
exclusive  discretion  Is  vested  in  the  commis- 
sioners' court  to  transfer  the  excess  thereof 
from  one  fund  to  another,  and  that  this  court 
has  no  authority  to  interfere  with  the  Judg- 
ment of  the  commissioners'  court  In  that 
respect.  We  do  not  believe  that  article  1440 
vests  the  commissioners'  court  with  any  dis- 
cretion or  authority  whatsoever  to  transfer 
the  excess  of  one  fund  to  another  fund, 
where  the  effect  of  such  transfer  would 
place  in  the  latter  fund  a  sum  In  excess  of 
the  constitutional  amount  which  could  have 
been  legally  levied  and  used  for  that  fund. 
It  was  the  intention  and  purpose  of  article 
8,  section  9,  of  the  Constitution  to  limit  the 
expenditure  as  well  as  the  levy  of  taxes  to 
certain  stated  amounts.  To  give  to  this  sec- 
tion of  the  Constitution  the  interpretation 
contended  for  by  apiwllants  would  make  nu- 
gatory the  purpose  and  Intent  of  the  provision 
itself.  What  would  It  avail  the  taxpayer  to 
say  that  the  provision  simply  means  to  place 
a  limitation  on  the  tax  levy  for  the  specific 
purpose  stated,  and  then  to  allow  the  taxes, 
after  collection,  to  be  transferred  and  switch- 
ed about  so  as  to  permit  unlimited  and  indef- 
inite amounts  to  be  expended  through  the 
specific  fund  for  such  purpose?  This  section, 
if  it  means  anything,  means  that  the  money 
derived  from  taxes  cannot  be  used  in  excess 
of  the  constitutional  provisions  for  the  specl- 
fled  purposes  enumerated  therein.  This 
court,  of  course,  would  have  no  power  to  in- 
terfere with  the  commissioners'  court  In  the 
exercise  of  a  Judgment  or  discretion  upon  its 
part  to  transfer  the  excess  of  one  fund  to 
that  of  another,  so  long  as  the  exercise  of 
such  judgment  or  discretion  does  not  over- 
step the  limitations  set  out  in  the  Constitu- 
tion. 

We  do  not  consider  that  the  constitutlMi- 
allty  of  Rev.  St  {  1440,  is  In  question  in 
this  case,  but  we  do  feel  and  determine  that 
Its  proper  construction  and  interpretation 
must  be  made  to  square  with  the  purpose 

'jintent  of  the  ConstituUon,  and  that  the 

fer  the  excess  of  moneys  from 

must  conform  to  the  11m- 

n,  and  that  such  trans- 

rben  the  effect  of  such 


transfer  la,  either  directly  or  Indirectly,  to 
expend  more  money  on  those  spedfled  proj- 
ects than  is  allowed  by  the  Constitution. 

The  .alleged  specific  wrongful  act  com- 
plained of  by  the  appeUee  In  the  petition  filed 
herein  is  the  attempted  appropriation  under 
the  order  of  the  commissioners'  court  of  the 
sum  of  $40,000  raised  by  taxation  for  "gen- 
eral county  purposes"  to  the  road  and  bridge 
fund,  to  be  expended  for  road  and  bridge 
purposes;  it  being  contended  that  the  add- 
ing of  that  amount  to  the  road  and  bridge 
fund  exceeds  the  constitutional  limitation 
of  funds  allowed  for  such  purpose;  and  In 
this  connection,  appellee  contends  that  it 
has  been  the  custom  of,  and  that  the  com- 
missioners' court  has  knowingly  and  with  a 
preconceived  purpose  and  design,  levied  more 
taxes  for  the  general  fund,  the  Jury  fund, 
and  the  contingent  fund,  for  the  several  years 
past.  Including  the  year  1914,  than  was  nec- 
essary to  meet  the  lawful  expenditures  right- 
ly chargeable  to  such  funds,  so  as  to  create 
an  excess  In  such  funds,  that  such  excess 
might  be  available  for  transfer  to  the  road 
and  bridge  fund,  in  evasion  of  the  constitu- 
tional prohibition,  and  that  on  this  account 
the  taxpaylng  property  owners  of  the  counts- 
have  been  subjected  for  the  last  four  years, 
by  reason  of  sndi  unlawful  customs  and 
schemes  of  the  commissioners'  court  In  such 
manipulation  of  tax  levies  and  transfers  of 
funds,  to  burdensome  taxaticm  for  the  main- 
tenance, construction,  and  upkeep  of  roads 
and  bridges. 

The  trial  court  found  that  the  allegations 
and  contentions  of  the  appellee  were  substan- 
tially true.  The  testimony  Introduced  upon 
the  trial  of  this  cause  shows  the  following 
facts: 

On  November  1,  1910,  there  remained  a 
balance  of  cash  in  the  Jury  fund  of  Jefferson 
county  of  $3,205.92,  and  for  the  next  succeed- 
ing 12  months  there  was  collected  in  taxes 
levied  and  assessed  to  pay  Jurors,  and  also 
from  occupation  taxes,  jury  fees,  etc.,  which 
went  into  this  fund,  the  sum  of  $24,520.15t 
During  the  12  months  prior  to  November  1, 
1911,  there  had  been  paid  to  jurors  out  of  the 
jury  fund  the  sum  of  $10,974.69,  and  trans- 
ferred out  of  the  fund  Into  the  road  and 
bridge  fund  the  sum  of  $10,00a  In  1911 
the  commissioners'  court  levied  a  tax  for 
jurors  of  2  cents  on  each  $100  valuation  of 
property  In  Jefferson  county.  On  November 
1,  1911,  there  was  a  balance  In  the  Jury  fund 
of  $6,751.39.  During  the  year  there  was  re- 
ceived Into  this  fund  for  Jurors  $23,092.48, 
and  prior  to  November  1,  1912,  there  was 
paid  out  of  this  fund  for  Jurors  $12,869.25, 
aud  transferred  to  the  road  and  bridge  fund 
$13,000.  In  1912  the  commissioner^  court 
levied  a  tax  In  the  same  amount  as  for  the 
previous  year,  2  cents  on  each  $100  valuation 
of  property,  and  from  this  tax,  together  with 
other  BOurceB  of  this  fund,  was  received  $26,- 
973.60,  to  ■wlilch  amount  should  be  added  a 
balance  remainiiis  on  hand  from  the  prevl- 
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ons  year  of  this  fond  of  $3,974.64.  During 
Uie  year  previous  to  November  1,  1913,  tbe 
commlsslonerB'  coart  transferred  out  of  this 
Jury  fond  $9,100  to  the  road  and  bridge 
fnnd,  and  paid  out  of  this  fand  for  Jurors 
$16,018.13.  On  November  1,  1913,  there  re- 
mained a  balance  In  the  jnry  fund  of  $5,- 
830.1S,  and  In  1913  tbe  commissioners'  court 
levied  a  tax  of  2  cents,  the  same  as  the  pre- 
vious year,  for  tbe  payment  of  Jurors,  and 
tbe  receipts  Into  this  fund  from  tbe  proi>- 
erty  and  occupation  taxes,  ^x:,  during  tbe 
year  previous  to  November  1,  1914,  was  $30,- 
313.95,  and  during  said  year  $15,799.38  was 
paid  out  to  Jurors,  and  there  was  then  tran»- 
ferred  to  the  road  and  bridge  fund  $4,000. 

In  1911  the  commissioners'  court  levied  a 
tax  of  16  cents  on  each  $100  valuation  of 
property  for  general  purposes,  which  taxes 
were  collected  and  paid  Into  the  general 
fund  In  due  course,  and  $18,500  of  said 
amount  so  collected  was  transferred  to  the 
road  and  bridge  fund.  In  1912,  although 
the  commissioners'  court  from  tbe  former 
year's  tax  of  16  cents  for  general  purposes 
was  able  to  realize  a  sum  sufBdent  to  pay 
all  demands  against  this  fund  and  then 
transfer  $18,500  to  the  road  and  bridge  fund, 
the  commissioners'  court  raised  the  county 
ad  valorem  or  general  purpose  tax  to  ^ 
cents  on  each  $100  valuation  of  property  of 
the  county.  During  the  year  from  November 
1, 1912,  to  November  1, 1918,  the  commission- 
ers' court  paid  out  of  the  general  fund  $92,- 
681,  and  transferred  to  the  road  and  bridge 
fund  $31,625.  In  1913  the  same  tax  of  25 
cents  vras  levied  for  general  purposes,  and 
out  of  this  tax  money  tbere  was  paid  out 
for  tbe  12  months  previous  to  November  1, 
1914,  for  general  purposes,  $89,039.49,  and 
transferred  to  the  road  and  bridge  fund  $45,- 
000. 

For  the  year  1911  the  commissioners'  court 
levied  a  tax  of  one-half  of  1  cent  on  each  $100 
valuation  of  property  for  tbe  so-called  con- 
tingent fund,  and  during  the  same  year  paid 
out  of  this  fund  $108.90,  and  transferred  to 
road  and  bridge  fund  $2,012.26.  In  1912, 
although  only  tbe  sum  of  $108.90  had  been 
lawfully  paid  out  of  this  fund  during  tbe 
previous  year,  and  all  of  tbe  balance  trans- 
ferred to  the  road  and  bridge  fund,  the  com- 
missioners' court  raised  the  amount  of  this 
tax  to  1%  cents  and  during  the  year  paid 
out  of  the  contingent  fund  in  tbe  regular  way 
$122.58,  and  transferred  to  tbe  road  and 
bridge  fund  $6,167.76.  In  1913  the  amount 
of  this  tax  was  the  same  as  for  1912,  from 
which  was  received  during  the  12  months 
prior  to  November  1,  1914,  $6,80a85,  all  of 
wbbA  was  transferred  to  tbe  road  and  bridge 
fund. 

With  reference  to  the  taxes  levied  and 
collected  for  road  and  bridge  purposes,  the 
record  shows  the  following: 

In  1911  the  commissioners'  court  levied  a 
tax  of  15  cents  on  each  $100  valuation  of 
prtfjifertj,  to  pay  Interest  and  stalling  fund 


on  road  and  bridge  bonds  outstanding,  and 
also  a  tax  of  15  cents  for  current  road  and 
bridge  fund,  which  made  tbe  total  amount 
taxed  that  year  for  road  and  bridge  pur- 
poses the  full  30  cents.  In  1912  the  commis- 
sioners' court,  to  pay  interest  and  sinking 
fund  on  road  and  bridge  bonds,  levied  a  tax 
of  15  cents,  and  for  the  current  road  and 
bridge  fund  15  cents.  In  1913  the  commis- 
sioners' court  levied  a  tax  of  15  cents  to  pay 
interest  and  sinking  fund  on  road  and  bridge 
bonds,  and  also  16  cents  for  the  current 
road  and  bridge  fund.  In  1914  the  commis- 
sioners' court  levied  and  collected  a  tax  of 
12.05  cents  on  each  $100  valuation  of  prop- 
erty for  Interest  and  sinking  fund  and  road 
and  bridge  bonds,  and  15  cents  for  tbe  cur- 
rent road  and  bridge  fund. 

Summarizing  tbe  figures  contained  above, 
it  is  found  that  in  the  year  1911  there  was  i 

received  into  tbe  road  and  bridge  fund,  from  I 

taxes  lawfully  levied  for  said  fund,  the  sum  I 

of  $63,427.61,  and  paid  out  of  this  fund  $107,- 
928.81 ;  in  1912,  received  for  road  and  bridge 
fund  from  taxes  lawfully  collected  $65,608.- 
24,  and  paid  out  of  this  fund  $113,180.98; 
In  1913,  received  Into  this  fund  for  taxes  col- 
lected for  road  and  bridge  purposes  $69,597.- 
22,  and  paid  out  $125,633.11.  The  difference 
in  the  amounts  received  Into  this  fund  for 
taxes  lawfully  collected  for  roads  and  bridges 
and  tbe  amounts  paid  out  was  made  up  by 
transfers  from  other  funds,  as  heretofore 
shown.  The  amounts  herein  specified  In 
sums  of  money  do  not  include,  and  bave  no 
reference  to,  the  taxes  collected  every  year 
for  tbe  Interest  and  sinking  fimd  on  tbe  road 
and  bridge  bonds.  The  assessed  valuation  of 
all  property  in  Jefferson  county,  as  is  shown 
by  the  assessors'  rolls  for  tiie  past  four 
years,  is  as  follows: 

1011  $44,000,564.08 

1912 4."n6S1  ,682.00 

1913 49,299.934.00 

1914 50,703,025.00 

In  1911   the  commissioners'  court  trans- 
ferred out  of  the  general  jury  and  contin- 
gent funds  altogether  $44,501.20,  and  by  tak- 
ing the  assessed  value  of  property  for  that 
year,  and  making  a  mathematical  calcula- 
tion as  to  tbe  percentage,  it  will  be  found 
that  in  order  to  raise  the  amount  transferred 
would  have  required  a  tax  of  approximately 
10  cents  on  each  $100  valuation  of  property 
In  JeffersMi  county.     For  the  year  1911  tlie 
commissioners'   court    levied    the   maximum 
amount  allowed  by  the  ConBtltutlon  and  stat- 
utes for  tbe  road  and  bridge  fund  and   for 
the  payment  of  Interest  and  sinking  fund  oi\ 
road  and  bridge  bonds,  which  was  30  cents 
on  each  $100  valuation,   and  Indirectly,    t>y 
collecting  taxes  for  other  purposes  and  trans- 
ferring them  to  the  road  and  bridge  Iharxei, 
approximately  10  cents  on  each  $100  vaivia.- 
Uon,  thus  making  the  amount  collected    q.^^ 
expended  for  that  year  for  roads  and  brKig^jj 
aroroxlmately  40  cents  on  eat*  $100   VaXvia- 
Uon   of  property    In    Jefiterson   county.  j^ 
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1912  tbe  commissioners*  court  transferred 
tax  money  levied  and  collected  for  otber  pur- 
poses Into  the  road  and  bridge  fund  in  the 
sum  of  $43,577,  and  by  taking  the  assessed 
valuation  of  that  year  It  will  be  found  that 
to  raise  said  amount  would  require  taxa- 
tion amounting  to  over  10  cents  on  the  $100 
Taluation.  The  commissioners'  court  in  that 
year  (1912)  regularly  assessed  for  roads  and 
bridges  30  cents  on  each  $100  valuation  of 
property  for  the  current  road  and  bridge  fund 
and  for  the  payment  of  interest  and  sinking 
fund  on  road  and  bridge  bonds.  It  will  there- 
fore be  seen  that  the  total  tax  levied  for 
that  year,  and  collected,  directly  and  Indi- 
rectly, for  road  and  bridge  purposes,  was 
over  ^  cents  on  each  $100  valuation  of  prop- 
erty. In  1913  the  commissioners'  court  trans- 
ferred from  tbe  general  fund,  Jury  fund,  and 
contingent  fund  into  the  road  and  bridge 
fund  $68,085.89,  which  represented  tax  money 
levied  and  collected  for  general  county  pur- 
poses, for  the  Jury,  and  for  tbe  contingent 
fund.  This  year  (1913)  the  court  levied  and 
collected  in  the  regular  way  for  the  current 
road  and  bridge  fund,  and  for  the  payment 
of  the  interest  and  sinking  fund  on  the  road 
and  bridge  bonds,  a  tax  of  30  cents  on  each 
$100  valuation  of  the  property  In  the  county. 
The  amount  transferred  from  other  funds  to 
tbe  road  and  bridge  fund,  $63,035.89,  repre- 
sented a  taxation  amounting  to  approximate- 
ly 13  cents  on  each  $100  valuation  of  prop- 
erty tn  the  county,  and  therefore  the  tax  levy 
and  tbe  money  expended  in  Jefferson  county, 
directly  and  indirectly,  in  1913  for  roads 
and  bridges,  amounted  to  approximately  43 
cents  on  each  $100  valuation.  Tbe  assessed 
valuation  of  all  property  for  taxation  in 
Jefferson  county  for  1914  was  $50,703,025, 
and  for  this  year  tbe  commissioners'  court 
levied  and  collected  for  roads  and  bridges, 
and  to  pay  interest  and  sinking  fund  on  road 
and  bridge  bonds,  a  tax  of  27.06  cents  on  each 
$100  valuation  of  property.  To  swell  this 
fund  by  an  addition  of  $40,000  would  re- 
quire a  tax  that  would  of  necessity  approxi- 
mate 8  cents  on  each  $100  valuation  of  proiv 
erty  in  Jefferson  county,  and  would  equal 
a  tax,  directly  and  Indirectly,  of  35.05  cents 
on  each  $100  valuation  for  roads  and  bridge 
purposes — that  is,  tbe  amount  actually  ap- 
propriated out  of  this  year's  taxes  for  roads 
and  bridges  would  have  been  5.06  cents  more 
than  the  maximum  amount  allowed  by  law 
for  such  expenditure. 

It  Is  evident  from  these  proceedings  and 
transactions  that  the  commissioners'  court 
realized  that  tbe  amount  of  taxes  received 
for  the  road  and  bridge  fund  under  the  con- 
stitutional levy  of  30  cents  on  the  $100  valu- 
ation was  not  sufScient  to  meet  the  demands 
«n  that  fund,  and  that  they  undertook,  by  tbe 
Indirect  means  herein  set  forth,  to  swell  that 
fund  so  as  to  meet  the  ever-growing  demands 
upon  the  same.  Such  practice  has  been  con- 
demned by  all  tbe  courts  of  this  state  when- 
ever the  matter  has  reached  them,  and  such 


acts  declared  Illegal.  It  is  not  tbe  province 
of  this  court  to  consider  or  determine  the  ex- 
igencies calling  for  tbe  oonstruction,  upkeep, 
and  maintenance  <a  tbe  pablic  roads,  that 
they  may  be  kept  in  harmony  with  tbe  spirit 
and  progress  of  the  community,  however 
prone  to  that  view  we  might  be,  but  simply 
to  apply  the  unrelenting  principles  of  tbe  law 
to  tbe  facts  as  we  And  them,  and  to  see  that 
such  expenditures  do  not  exceed  tbe  consti- 
tutional limitation. 

[1 1  ]  The  appellant  urges  that  tbe  holders 
of  tbe  outstanding  warrants  against  the  road 
and  bridge  fund  were  necessary  parties  to 
this  suit  Tbe  instant  action  Is  not  an  at> 
tack  upon  the  validity  of  these  warrants,  and 
they  will  continue  a  valid  and  existing  in- 
debtedness against  the  county,  regardless  of 
the  disposition  of  this  suit.  The  holders  of 
such  warrants  have  no  rights  to  be  litigated, 
which  would  authorize  them  to  swell  the 
road  and  bridge  fund  beyond  the  constitu- 
tional limitation,  so  that  their  claims  might 
be  paid. 

We  do  not  consider  the  case  of  Pendleton 
v.  Ferguson,  99  Tex.  301,  89  S.  W.  758,  In 
point  (m  the  question  of  parties.  That  was 
a  suit  to  enjoin  the  dty  treasurer  from  obey- 
ing an  order  of  the  city  council  to  pay  war- 
rants Issued  in  previous  years  out  of  a  fund 
raised  during  the  present  year;  the  plaintiff 
claiming  that  be,  being  tbe  holder  of  a  -war- 
rant for  the  present  year,  was  entitled  to 
priority  of  payment  of  same.  Under  such 
drcumstances  It  was  held  that  tbe  holders 
of  warrants  for  the  previous  years  were  nec- 
essary parties,  in  that  they  were  materially 
Interested  in  the  subject-matter  of  the  suit 
The  instant  case  does  not  contain  a  question 
affecting  matters  between  the  owners  of  war- 
rants, such  as  priority  of  payment  out  of  a 
fund  legally  existing  for  the  payment  of 
such  Indebtedness,  but  is  a  suit  to  restrain 
public  officers  having  charge  of  ttucing  funds 
from  creating  an  Illegal  fund  to  liquidate 
sudi  Indebtedness,  and  tbe  xwyment  of  sums 
out  of  snch  fund  in  contravention  of  the 
Oonstitutlon. 

It  is  contended  by  appellants  that  tbe  in- 
junction ought  not  to  have  been  Issued,  for 
tbe  reason  that  under  any  view  of  the  case 
the  commissioners'  court  bad  the  right  to 
charge  such  sums  of  money  as  were  expended 
on  streets  within  the  limits  of  municipal  cor- 
porations in  the  county  to  tbe  25  cents  on 
the  $100  valuation  allowed  for  the  "erection 
of  public  buildings,  streets,"  eta;  that  tbe 
evidence  shows  without  dispute  that  many 
miles  of  shell  road,  for  which  bonds  were 
provided,  were  erected  in  the  cities  and  towns 
of  Jefferson  county — no  evidence  as  to  tbe 
number  of  miles,  but  that  such  streets  cost 
from  $5,000  to  $6,000  per  mile — and  that  as 
a  matter  of  law  whatever  tax  it  was  neces- 
sary to  levy  to  raise  a  sinking  fund  and  to 
pay  interest  on  this  portion  of  said  bonds, 
should  be  charged  to  said  25-cent  rate,  and 
then,  If  this  was  done^  tbe  general  road  and 
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bridge  tax,  and  the  rate  lerled  therefor, 
would  have  a  clear  margin. 

[12,13]  The  burden  of  proof  to  sbow  that 
funds  were  raised  and  expended  in  excess 
of  the  90-cent  rate  allowed  for  road  and 
bridge  piorposes  was  upon  the  appellee.  The 
eridenoe  Introduced  upon  that  subject,  in 
the  nature  of  copies  of  the  official  tax  lerles 
for  the  several  years,  including  the  year  1914, 
show  that  all  levies  were  for  "road  and 
bridge  bonds"  and  for  "roads  and  bridges." 
Without  any  farther  explanation  in  refer- 
ence to  this  matter,  it  follows  that  all  such 
levies  were  made  nnder  the  two  IB-cents 
PTOvlsions  of  the  Oonstltution  hereinbefore 
set  out  And  the  other  evidence  introduced 
on  the  subject  of  the  various  transfers  of 
additional  sums  into  the  road  and  bridge 
fund  Indicate  a  clear  excess  of  the  amounts 
in  those  funds  for  the  several  years  men- 
tioned. If  there  was  any  explanation  to  be 
made  of  this  matter,  it  was  incumbent  upon 
appellants  to  show  that  the  statute  govern- 
ing the  expenditures  of  county  funds  mi  the 
streets  of  munidpaUties  had  been  complied 
with,  and  that  the  commissioners  were  au- 
thorized to  make  such  expenditures.  Such 
expenditures  are  only  authorized  when  the 
streets  are  continuations  of  the  public  roads, 
and  with  permission  to  make  such  expendi- 
tures first  obtained  from  the  dty  council. 
It  was  also  incumbent,  on  account  of  the  na- 
ture of  the  evidence  Introduced  by  appellee, 
for  the  appellant  to  have  shown  the  number 
of  miles  of  streets  constructed  within  the 
limits  of  municipal  corporations,  and  the 
cost  of  same,  so  that  a  basis  for  such  calcu- 
lation or  estimate  might  be  made.  The  trial 
court  was  therefore,  in  the  state  of  the  rec- 
ord. Justified  In  considering  all  of  the  bond 
issues  chargeable  to  the  two  15-cent  rates 
provided  in  the  Constitution. 

Under  our  conception  of  this  case,  the  com- 
missioners' court  was  permitted  by  the  Con- 
Btitutlon  of  this  state  to  levy  and  expend  for 
and  through  the  road  and  bridge  fund  for  the 
current  year  1914  a  maximum  sum  equal  to 
a  tax  of  30  cents  on  the  $100  valuation  of 
taxable  property  of  the  county.  Based  on 
this  valuation  of  150,703,025,  such  a  sum 
would  equal  $152,109.  It  would  appear  that 
for  the  year  1914  the  total  tax  levied  for 
road  and  bridge  purposes  was  27.05  cents  on 
each  $100  valuation.  Based  on  the  taxable 
valuation  of  property  in  the  county,  for  that 
year,  as  above  stated,  this  would  net  a  tax 
of  $137,051.  The  difference  between  these 
amounts,  to  wit,  $14,958,  represents  the  sum 
less  than  the  full  30-cent  rendition  which  the 
commissioners'  court  was  authorized  to  make, 
or,  in  other  words,  the  amount  which  could 
have  been  legally  raised  for  the  road  and 
bridge  fund  by  a  lawful  tax  fixed  for  that 
purpose  for  the  year  1914,  which  was  not 
Included  in  the  levy  of  27.05  cents.  It  fur- 
ther appears  from  the  record  that  the  road 
and  bridge  fund  had  remaining  In  it  at  the 
time  of  the  proposed  transfer  complaiqed  of 


about  the  total  sum  of  $44.76.70.  It  also  ap- 
pears that  prior  to  the  aerrice  of  the  Injano 
tlon  $2,560  of  the  transferred  amount  bad 
been  used  in  pajrment  of  outstanding  war- 
rants. This  would  make  a  total  of  $6,736.70. 
This  amount,  deducted  from  the  said  $14,- 
958,  leaves  a  balance  of  $8,222,  and  this 
amount,  we  think,  can  atiU  be  applied  to  the 
road  and  bridge  fund  for  1914  out  of  the 
$40,000  transferred  without  exceeding  the 
30-cent  levy  allowed  for  that  year. 

The  Judgment  of  the  lower  court  is  there- 
fore r^ormed,  so  as  to  allow  an  additional 
payment  of  $8,222  out  of  said  $40,000  fund 
to  the  road  and  bridge  fund,  and  the  Judg- 
ment of  the  lower  court  awarding  the  In- 
junction is  In  all  other  respects  affirmed. 

Kefonned  and  aflbrmed. 

On  Motion  for  Rehearing. 

[14]  Appellee,  in  his  motion  for  rehearing, 
contends  that  we  erred  in  holding  that  any 
part  of  the  tax  money  refunded  in  this  sultr 
which  tax  money  was  realized  by  taxation 
for  "county  purposes,"  could  be  lawfully  used 
for  the  construction  of  roads  and  bridges. 
Artide  1440,  Vernon's  Sayles'  Civil  Statutes, 
authorizing  the  transfer  of  the  excess  In  the 
different  funds  from  one  such  fund  to  an- 
other, recognizes  the  impossibility  of  fore- 
telling Just  exactly  how  much  money  will  be 
required  for  expenditure  through  the  vari- 
ous funds  for  any  current  year.  It  is  be- 
yond the  reach  of  the  mind  to  look  into  the 
future  and  to  make  accurate  prognostica- 
tions affecting  sudi  matters.  In  the  ordi- 
nary manipulation  of  such  funds,  and  under 
the  most  careful  superyision,  there  is  liable 
to  be  more  or  less  money  in  the  one  or  the 
other  than  is-  needed ;  and  to  meet  sucb  con- 
tingencies, and  to  thereby  adjust  the  finances 
accordingly,  this  statute  was  enacted.  The 
constitutional  provisions  we  have  discussed 
are  only  concerned  with  the  maximum 
amounts  which  can  be  expended  through  the 
several  funds  therein  named,  and  have  no 
intention  of  regulating  such  expenditures 
when  the  amounts  are  less  than  the  maxi- 
mum. 

[IB]  In  considering  appellants'  motion  for 
rehearing,  we  have  concluded  that  appellees' 
bill  must  be  limited  to  the  relief  sought; 
that  is,  to  restrict  the  unlawful  expenditure, 
through  the  road  and  bridge  fund,  of  the  tax 
revenues  of  the  county  for  the  current  year 
1914.  The  unlawful  amounts  levied  and  ex- 
pended for  road  and  bridge  purposes  in  pre- 
vious years  is  l>eyond  the  reach  of  the  In- 
Jundion.  Upon  further  consideration  we 
have  concluded  that  it  is  immaterial  what 
amount  was  in  the  road  and  bridge  fund  at 
the  time  the  transfer  was  made.  Whatever 
money  was  on  hand  in  that  fund  came  from 
the  27.06-cent  tax  levy  for  1914,  inasmuch 
as  no  previous  traq^fers  from  other  funds 
into  the  road  and  bridge  fund  had  been  made 
for  that  year.  We  were  therefore  In  error 
in  making  the  deduction  of  '• 
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This  opinion  Is  therefore  reformed,  by  al- 
lowing an  additional  payment  of  $12,398  out 
of  said  $40,000,  Instead  of  $8,222.  The  costs 
in  tbis  case  are  apportioned  as  follows: 
One-third  against  ajqpellee,  and  two-thirds 
against  appellants. 


ATHENS  TEI/EPHONB  CX).  T.  OITT  OF 
ATHENS.    (No.  7387.) 

(Court  of  CSvil  Appeals  of  Texas.    Dallas. 

Dec.  11,  1915.     Rehearing  Denied 

Jan.  22.  1916.) 

1.  Telegbaphs  and  Telephones  ®=»33  — 
Fbanchisb  —  Maxiuuh  Bate  —  When  Ew- 
fobceable. 

Where  the  operators  of  a  local  telephone 
system  in  an  unincorporated  town  sought  a 
franchise  from  the  town  after  its  incorporation 
under  the  general  laws,  and  it  being  agreed  that 
the  charge  for  telephones  should  not  be  over 
$1.50  per  month,  as  it  had  been  previously,  a 
franchise  was  granted  in  which  such  maximum 
charge  was  provided  for,  the  charge  could  not 
thereafter  be  rais^  above  such  maximum,  on 
the  ground  that  a  town  incorporated  under  the 
general  laws  has  no  power  to  fix  telephone  rates, 
since  a  telephone  company,  voluntarily  accepting 
a  rate  imposed  by  a  franchise  granted  without 
authority,  cannot  thereafter  contest  its  reason- 
ableneus  or  refuse  to  furnish  service  at  such 
rate. 

[Ed.  Note.— For  other  cases,  ses  Telegraphs 
and  Telephones,  Cent  Dig.  |  21;  Dec.  Dig. 
i8=»33.] 

2.  Telegraphs  and  Telephones  €=s>10— Pub- 
lic Wats— Usee. 

Under  Rev.  St.  1911,  art  1231,  authonzmg 
telegraph  companies  to  utilize  public  ways,  the 
right  of  telegraph  and  telephone  companies  to  en- 
ter and  pass  over  streets  and  alleys  of  municipal- 
ities of  the  state  for  the  purpose  of  transmitting 
telegrams  and  long-distance  telephone  messages 
is  absolute,  except  for  the  limitation  of  article 
1235  that  municipalities  may  reasonably  regulate 
such  use. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  6;  Dec.  Dig.  <&=> 
10.1 

3.  Telegkaphs  and  Telephones  «;^33  — 
Fbanchise  FrxiNO  Rate  —  Sepabate  Oon- 

TBAGT. 

The  fixing  of  a  telephone  rate  in  a  franchise 
granted  to  a  local  company  by  a  mnnicipality  is 
not  inoperative,  because  not  evidenced  by  a  sep- 
arate contract  signed  by  the  company,  since  a 
local  telephone  company  has  no  absolute  right 
conferred  by  law  to  erect  and  operate  its  system 
in  municipalities,  to  which  a  rate  condition 
conld  not  be  lawfully  annexed. 

[Ed.  Note.— For  other  cases,  see  Tdegraphs 
and  Telephones,  Cent  Dig.  i  21 ;  Dec.  Dig.  «=» 
33.] 

4.  Teleqbaphb  and  Telephones  <S=»33— Pub- 
chase  OP  Local  System  by  Cobpobatiok— 
Pbanchise— Maximum  Rate— Inobbase. 

Where  the  owners  of  a  local  telephone  sys- 
tem in  an  unincorporated  town  legally  obUgated 
themselves  to  a  maximum  rate  by  agreeing  there- 
on as  a  basis  for  the  grant  of  a  franchise  by  the 
town  after  its  incorporation  under  the  general 
laws,  defendant  telephone  company,  incorporated 
to  construct  maintain  and  operate  telephone 
lines,  local,  rural,  and  toll,  which  took  over  the 
system  in  payment  for  four-fifths  of  its  capital, 
■could  not  increase  such  maximum  rate,  since,  its 
authority  to  operate  being  derived  solely  from 
the   municipal   grant  to  such   first  owners,  it 


was  bound  by  the  maximum  rate  therdn  pro- 
vided. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  21 ;  Dec  Dig.  «=» 
33.] 

.  Appeal  from  District  Court,  Henderson 
County;   F.  L.  Hawkins,  Judge. 

Action  by  the  C^ty  of  Athens  against  the 
Athens  Telephone  Company.  From  a  perma- 
nent Injunction  against  collecting  a  telephone 
rental  of  more  than  $1.50  per  month  from  the 
citizens  of  Athens,  defendant  appeals.  AX- 
firmed. 

Marsh  &  Mcllwalne,  of  Tyler,  Miller  &  MU- 
ler,  of  Athens,  and  S.  A.  Lindsey,  of  Tyler, 
for  appellant  W.  R.  Bishop  and  Earnest  A. 
Landman,  both  of  Athens,  for  appellee. 

RASBURY,  J.  This  proceeding  was  here- 
tofore before  us  on  an  appeal  from  an  order 
of  the  district  judge  granting  in  vacation  a 
temporary  Injunction  restraining  appellant 
from  collecting  from  Its  patrons  more  than 
$1.50  per  month  for  the  use  of  tel^hones  tn 
places  of  business  in  the  town  of  Athens  and 
requiring  appellant  to  furnish  telephones  for 
all  persons  tendering  such  sum  of  money  in 
payment  therefor.  The  preliminary  action 
of  the  trial  court  in  the  respect  stated  was 
sustained.  Athens  Telephone  Co.  t.  City  of 
Athens,  163  S.  W.  371.  Since  the  proceeding 
detailed  the  case  has  been  submitted  to  the 
trial  judge,  without  the  intervention  of  a 
jury,  upon  full  hearing,  at  which  hearing  ap- 
pellant was  perpetually  enjoined  from  col- 
lecting from  the  citizens  of  Athens  a  tele- 
phone rental  of  more  than  $1.50  per  month 
and  required  to  furnish  such  phones  at  such 
rental  for  a  period  of  50  years  from  June  10, 
1901.  From  such  final  order  appellant  has 
appealed  to  this  court,  seeking  reversal  and 
rendition  of  the  judgment 

[1]  Upon  request  of  appellant  the  trial 
judge  filed  conclusions  of  fact  and  law.  The 
facts  so  found,  which  are  unchallenged,  es- 
sential to  a  disposition  of  this  appeal,  are 
partially  tn  our  own  language  In  substance 
as  follows :  In  the  year  1898  John  T.  Garrett 
and  W.  H.  Truett,  partners  under  the  firm 
name  of  Garrett  ft  Truett  with  the  consent 
of  the  citizens  of  Athens,  then  unincorporat- 
ed, constructed  in  the  town  of  Athens  a  tele- 
phone exchange,  using  the  streets,  alleys,  and 
Mghways  for  their  poles,  wires,  eta,  charging 
for  the  use  of  telephones  in  business  houses 
and  residences  a  rental  of  $1.50  per  month. 
The  town  was  Incorporated  in  the  year  1901, 
and  soon  thereafter  Garrett  &  Truett  applied 
to  the  town  for  a  franchise  permitting  them 
to  conduct  their  telephone  business  therein. 
Terms  were  agreed  upon,  and  an  ordinance 
embodying  the  agreement  was  enacted,  where- 
by Garrett  &  Truett  were  permitted  to  con- 
duct a  telephone  business  in  Athens  for  a 
term  of  50  years  from  June  10,  1901,  whl<di, 
among  other  things,  stipulated  that.  In  con- 
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alderatlon  at  the  grant,  Garrett  A  Tmett 
should  not  charge  more  than  ^.50  per  month 
per  telephone  for  both  residence  and  bnstness 
telephones.  Garrett  &  Truett,  after  the  en- 
actmoit  of  the  ordinance,  contlnned  to  nse 
the  streets,  alleTS,  and  highways  of  Athens, 
and  contlnned  to  charge  the  sum  of  91.50  per 
month  for  telephones.  Prior  to  October,  1904, 
Charles  Garrett  acquired  the  Interest  of  John 
T.  Garrett  in  said  tel^;dione  bnslnesB,  and 
Can  Willis  in  torn  acquired  that  Interest 
from  Charles  Garrett  On  October  1,  1904, 
Willis  and  Tmett,  by  instrument  in  writing, 
transferred  the  business  to  O.  H.  and  Dick 
Connally,  describing  same  as: 

"The  Athens  Telephone  Exchange  situated  and 
carried  on  in  the  town  of  Athens,  *  *  *  in- 
cluding all  phones  now  in  use  or  not  in  use, 
wires,  cables,  switdiboards,  poles,  franchise,  and 
all  other  appurtenances  and  rights  belonging  to 
on  constituting  part  of  the  said  Athens  Tele- 
phone Exchange. 

The  OonnaUys  operated  the  telephone  ex- 
change after  acquiring  It  under  the  provi- 
sions of  the  grant  to  Garrett  &  Truett  so  far 
as  rates  were  concerned.  In  January,  1906, 
the  Connallys  sold  the  ezdtange  to  J.  F. 
Moore,  and  in  their  conveyance  described 
same  as: 

"The  Athens  Teleidione  Exchange,  •  •  • 
in  the  town  of  Athens  and  adjacent  thereto,  in- 
cloding  all  wires,  poles,  switchboards,  cables, 
and  franchise  from  the  town  of  Athens,    etc. 

While  he  owned  same  Moore  operated  the 
exchange  under  the  terms  of  the  grant  to 
Garrett  &  Tmett,  complying  with  the  rate 
charged  therein.  In  March,  1905,  Moore  sold 
the  exchange  to  J.  A.  Jones,  describing  It  as: 

"The  Athens  Telephone  S<zcbange,  •  •  • 
in  the  city  of  Athens  and  country  adjacent  there- 
to, *  *  *  including  all  phones,  wires,  poles, 
s^tchboards,  cables,  transmitters,  and  receivers, 
and  all  other  apparatus,  fixtures,  tools,  instru- 
ments, and  appliances,  and  the  franchise  from 
the  city  of  Athens,  •  •  ♦  together  with  all 
the  rights,  privileges,  and  franchise  of  every  kind 
and  nature  used  in  connection  with  or  appurte- 
nant to  the  said  telephone  exchange  system  and 
plant" 

Jones  operated  the  exchange  under  the 
terms  of  the  Garrett  &  Truett  grant,  comply- 
ing with  the  rate  fixed  thereby.  Subsequent 
to  the  time  he  acquired  the  business,  and  on 
May  26,  1911,  Jones,  associating  himself  with 
J.  W.  Murchison,  B.  A.  Carroll,  T.  H.  Barron, 
S.  M.  Cialn,  E.  Henderson,  and  Paul  Jones, 
pn^Mired,  executed,  and  acknowledged  arti- 
cles of  incorporation  for  the  purpose  of  se- 
curing from  the  state  a  charter  authorizing 
them,  under  the  name  of  the  Athens  Tele- 
tboDS  Company,  Incorporated,  to  construct, 
maintain,  and  operate  telephone  lines,  local, 
rural,  and  toll,  in  Athens  and  the  county  of 
Henderson,  with  its  principal  office  in  Athena, 
with  a  caplUl  stock  of  $25,000,  divided  into 
1,000  shares,  of  the  par  value  of  $26  each. 
Those  named  as  incorporators  constituted 
tlie  board  of  directors  for  the  first  year.  In 
comjdlance  vritb  the  statutes  in  reference  to 
the  chartering  of  private  corporations,  the 
affidavit  oC  Jonea»  HnrchisiHi,  and  Carroll 


was  appended  to  the  articles  of  Incorporation, 
wherein  it  was  deposed  that  the  fall  amount 
of  the  capital  stock  of  the  proposed  corpora- 
tion had  in  good  faith  been  subscribed  and 
paid  in,  $20,000  of  which  represented  the 
price  the  proposed  corporation,  the  Athens 
Telephone  Company,  Incorporated,  had  agreed 
to  pay  Jones  for  "the  property,  property 
rights,  franchises,  easements,  privileges,  and 
business  of  the  Athens  Telephone  Company, 
unincorporated,  owned  by  him,  •••  lo- 
cated in  Athens,  *  *  • »  and  consisting 
of  "a  local  telephone  exchange  in  the  city  of 
Athens  and  various  rural  and  toll  lines  ex- 
tending Into  the  county,"  etc  The  articles 
of  Incorporation  were  approved  and  the  con- 
cern duly  chartered  by  the  state  May  27, 
1911.  After  the  incorporation  of  the  Athens 
Telephone  Company  it  operated  In  Athens, 
using  the  streets,  alleys,  and  highways  of 
said  city  for  its  poles,  wires,  and  other  tele- 
phone business  by  authority  of  the  grant  to 
Garrett  &  Truett,  and  under  no  other  grant 
or  permit  from  the  dty  of  Athens,  and  com- 
plied with  the  rate  stipulated  in  the  said 
grant  until  a  short  time  before  the  institu- 
tion of  this  suit  when  the  rate  for  business 
telephones  was  advanced  to  $2.50  per  month, 
to  enjoin  which  this  suit  was  instituted. 

Upon  the  facts  as  stated  the  trial  judge 
perpetuated  the  former  temporary  Injunction. 
We  will  not  undertake  to  discuss  appellant's 
assignments  of  error  seriatim,  since,  due  to 
the  action  of  the  trial  court  on  certain  spe- 
cial exceptions,  the  Issues  are  repeated  in  the 
brief,  but  in  lien  thereof  will  discuss  the 
issues  as  such. 

It  is  urged  that  the  judgment  is  erroneous, 
for  the  reason  that  the  Legislature  not  hav- 
ing delegated  to  cities  Incorporated  under 
the  general  laws  of  the  state  the  power  to  fix 
rates  to  be  charged  by  telephone  companies, 
appellee  was  without  authority  to  fix  the  rate 
to  be  charged  by  Garrett-  &  Truett  either  by 
contract  or  ordinance.  For  the  purpose  of 
the  discussion,  but  without  determining  that 
issue,  the  premises  of  the  proposition  may  be 
conceded;  that  is,  that  appellee  city,  being 
incorporated  under  the  general  laws,  was 
without  authority  to  fix  rates  to  be  charged 
by  appellant  as  may  also  the  resulting  corol- 
lary that  a  refusal  to  agree  upon  rates  would 
be  Insufficient  as  a  basis  for  denying  the  use 
of  its  streets  at  least  to  a  distance  telephone 
company.  Nevertheless  it  cannot  be  said  that 
either  rule  is  conclusive  of  the  issue  as  pre- 
sented by  the  facts  in  the  Instant  case.  The 
trial  court  found,  and  It  is  not  denied,  that 
Garrett  ft  Truett  voluntarily  agreed  that  the 
rate  fixed  by  their  agreement  with  the  citi- 
zens of  Athena  should  be  embodied  in  the 
grant  by  appellee,  after  its  incorporation  un- 
der the  general  laws  of  the  state.  An  accept- 
ed authority  asserts  the  general  rule  to  be 
that  the  right  to  fix  rates  for  the  transmis- 
sion of  telegraph  and  telephone  messages  is 
Inherently  In  the  Legislature,  but  that  such 
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autborlty  may  be  delegated  to  state  boards, 
eta,  or  municipalities,  though  It  will  not  be 
recognized  as  repoelng  In  the  latter  bodies, 
unless  very  clear^  delegated,  yet  that — 
"a  mnnicipality  may,  •  •  •  in  granting 
rights  and  privileges  to  such  a  company,  annex 
thereto  a  condition  as  to  the  rates  to  be  charg- 
ed, and  although  the  municipality  may  not  have 
the  i>ower  to  impose  snch  a  condition  upon  the 
company  against  its  consent,  yet  if  the  company 
voluntarily  accepts  the  rights  granted  with  the 
condition  annexed,  It  cannot  afterwards  contest 
the  reasonableness  of  such  rate,  or  refuse  to  fur^ 
nish  services  or  facilities  at  the  rate  stipulated, 
or  deny  the  authority  of  the  municipality  to 
make  such  agreement.    37  Cyc.  1630. 

Many  cases  from  many  jurisdictions  are 
cited  In  support  of  the  rule  so  clearly  an- 
nounced. 

[2]  It  should  be  borne  In  mind.  In  connec- 
tion with  what  we  have  Just  said,  that  the 
judgment  of  the  lower  court  only  affects  ap- 
pellant's business  In  the  conduct  of  Its  local 
exchange,  and  that  the  agreement  with  ref- 
erence to  rates  as  embodied  in  the  grant  to 
Garrett  &  Truett  Involyes  only  those  to  be 
charged  for  the  use  of  telephones  in  the 
city  of  Athens,  and  that  the  transmission  of 
distance  messages  and  the  right  to  enter 
upon  the  streets  of  appellee  for  that  pur- 
pose is  not  involved.  By  repeated  construc- 
tions of  article  1231,  R.  S.  1911,  our  appel- 
late courts  have  held  that  the  right  of  tel- 
egraph and  telephone  companies  to  enter  and 
pass  over  the  streets,  alleys,  etc.,  of  cities, 
towns,  and  villages  of  the  state  for  the  pur- 
pose of  transmitting  telegrams  and  distance 
telephone  messages  is  absolute,  save  for  the 
limitations  contained  in  article  1235,  B.  S. 
1911,  which  confers  upon  such  municipalities 
the  right  to  reasonably  regulate  the  use  of 
their  streets,  etc.,  so  that  the  public  will  not 
be  Incommoded  by  the  wires  and  poles  of 
such  companies.  We  said  as  much  on  the 
former  appeal,  basing  our  holding  on  the  case 
of  City  of  Brownwood  v.  Brown  Tel.  &  Tel. 
Co.  (Sup.)  157  S.  W.  1163.  Our  former  hold- 
ing was  before  tlie  Supreme  Court  on  applica- 
tion for  writ  of  error  and  was  approved. 
That  court  being  one  of  last  resort,  so  far  as 
we  are  concerned,  finally  settles  the  ques- 
tion. 

[3]  But  It  Is  further  urged,  in  connection 
with  what  we  have  Just  said  and  notwith- 
standing the  rule  dted,  Garrett  &  Truett 
were  not  bound  by  the  grant  fixing  the  rate 
of  rentals,  because  the  agreement  was  not 
evidenced  by  independent  or  collateral  agree- 
ment in  that  respect  This  contention  is  bas- 
ed upon  the  rule  announced  in  Galveston  & 
Western  Ry.  Co.  v.  Galveston,  90  Tex.  398, 
39  S.  W.  96,  36  L.  B.  A.  33.  In  that  case  tt 
was,  in  effect,  among  other  things,  said  that, 
when  by  the  law  of  the  state  a  given  business 
was  permitted  to  use  the  streets  of  towns 
and  cities,  there  could  not  lawfully  be  an- 
nexed to  such  right  by  the  municipalities  con- 
ditions which  might,  upon  breacli,  operate  to 
forfeit  the  grant,  unless  evidenced  by  sepa- 


rate or  Independent  contract  signed  by  the 
railway,  and,  we  presume,  upon  consideration 
other  than  the  mere  right  to  go  upon  tbo 
streets  as  provided  by  law.  The  difference 
between  the  case  dted  and  the  one  at  t>ar  in 
that  the  Galveston  8e  Western  Bailway  Com- 
pany had  the  right  by  state  law,  as  have 
distance  telephone  companies,  to  go  upon  the 
streets  of  the  dty  of  Galveston,  while  local 
telephone  companies,  snch  as  appellant,  do 
not  possess  that  absolute  right  It  may  be 
said  in  passing  that  It  was  held  in  the  same 
case  that  "if  the  right  of  a  railroad,"  and 
by  analogy  a  local  telephone  business,  "to 
occupy  the  streets  of  a  town  or  dty  be  de- 
pendent solely  upon  the  action  of  sndi  town 
or  city,  the  latter  may,  in  granting  its  con- 
sent, prescribe  terms  for  the  breach  of  which 
the  right  granted  may  be  forfeited." 

[4]  It  is  next  urged  that,  appellant  having 
been  enfranchised  by  the  state  for  the  pur< 
pose  of  operating  a  telephone  line,  and  having 
as  a  consequence  the  right  by  law  to  use  ap- 
pellee's streets  for  that  purpose  without  its 
permission,  and  having  the  right  to  purdiase 
the  telephone  line  from  Jones,  it  was  not 
bound  by  Garrett  &  Truett's  agreement  with 
reference  to  rates,  since  It  did  not  so  agree 
with  appellee  or  any  one  tise.  We  concede, 
of  course,  as  we  have  at  another  place  in 
this  opinion,  the  right  of  appellant  In  respect 
to  distance  telephone  business,  as  also  its 
Implied  right  under  its  charter  to  purdiase 
as  well  as  construct  telephone  lines,  etc.  We 
do  not  concede,  however,  its  right  to  enter 
at  will  upon  the  streets  and  alleys  of  Athens 
for  the  purpose  of  transacting  a  local  tele- 
phone exchange,  nor  do  we  concede  that  it 
Is  not,  under  the  findings  of  the  trial  Judge, 
bound  by  the  Garrett  &  Truett  grant  We 
think  It  dear  that  it  is.  The  reasons  why  we 
do  not  think  appellant  entitled  to  conduct  a 
local  exchange  without  the  consent  of  appel- 
lee are  stated  at  another  place  in  this  opin- 
ion and  in  our  former  opinion  in  this  case. 
The  reason  why  we  condude  it  is  bound  up- 
on the  Garrett  &  Truett  contract  tn  respect 
to  rates  for  local  telephones  is  because  it  is 
transacting  its  business  solely  under  author- 
ity of  the  grant  to  Garrett  &  Truett  and  re- 
ceiving the  benefits  of  such  grant  as  shown 
by  the  unchallenged  findings  of  the  trial 
Judge,  as  well  as  its  articles  of  incorporation. 
The  affidavit  to  the  artldes  of  incorporation 
discloses  that  the  Athens  Telephone  Com- 
pany, unincorporated,  sold  to  the  Athens  Tel- 
ephone Company,  Incorporated  (appellant), 
all  its  property  and  franchises,  consisting  of 
a  local  telephone  exchange  in  Athens '  and 
various  rural  and  toU  lines  extending  into 
the  country.  The  property  so  taken  over 
from  the  unincorporated  company  by  the  in- 
corporated company  was  taken  over  at  the 
valuation  of  $20,000,  and  made  up  to  that 
extent  the  authorized  capital  stock  of  the  in- 
corporated company.  Further,  it  was  taken 
over  from  Jones  (who  received  stock  in  ttiat 
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amount  from  the  Incorporated  company  In 
payment  thereof),  whose  "fran<^lse  and 
rights,"  by  an  unbroken  line  of  transfers 
from  his  predecessors  in  ownership  and  title, 
were  admittedly  the  grant  by  appellee  to 
Garrett  &  Truett.  No  claim  of  any  char- 
acter la  made  that  the  appellant  is  operating 
under  any  other  authority,  nor  could  such 
claim  consistently  be  made.  Holding,  as  we 
do,  that  local  telephone  exchanges  have  not 
been  granted  the  absolute  right  by  the  state 
to  enter  upon  the  streets  of  dtles  or  towns. 
It  follows  that  appellant,  in  conducting  its 
local  exchange  in  Athens,  Is  doing  so  solely 
by  authority  of  the  grant  to  Garrett  &  Tru- 
ett, since  that  was  the  only  authority  poa- 
sessed  by  Jones,  from  whom  appellant  pur- 
chased the  business,  and  from  which  It  fol- 
lows that  appellant  is  in  all  respects  bound 
by  the  terms  of  the  Garrett  ft  Truett  grant. 
Binding  no  reversible  error  in  the  Judg- 
ment, it  Is  affirmed. 


HOUSTON  CHRONICLE  PUB.  CO.  T. 
WBGNEK.     (No.  7004.) 

(Court  of  OiTil  Appeals  of  Texas.     Galveston. 

Dee.  11,  191S.    On  Motion  for  Behearing, 

Jan.  22,  ISlft.) 

X.   LaSKI.  AND    SI.ANDEB   €=»10  —  AonONABU 

WoBD»— Misconduct  in  OmoK. 

A  newspaper  publication  that,  as  a  result 
of  an  article  printed  in  a  Galveston  pap»,  the 
city  commissioners  appointed  a  committee  to 
investigate  the  charge  that  plaintiff,  contrary  to 
law,  had  his  son  on  the  city  pay  roll  as  con- 
fidential clerk,  which  charge  liad  not  been  made 
by  any  one  except  defendant,  and  which,  as  pub- 
lished, was  untrue,  was  a  charge  that  plaintiff 
put  his  son  on  the  pay  roll  intending  that  be 
should  draw  money  from  the  city  contrary  to 
law,  although  it  did  not  charge  that  any  money 
was  ever  paid  to  plaintiS's  son,  that  the  city 
ever  sustained  any  loss  by  any  fraud  or  secrecy 
practiced  by  plaintiff,  or  that  the  dty  was  in 
any  way  defrauded,  and  was  libelous  per  se. 

[Ed.  Note, — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  41,  91-96 ;  Dec  Digs.  <&=» 
10.] 

2.  ItiBBi.  Ain>  Slander  ®s»56  —  DErKNSiss -' 

BcPETmON. 

The  fact  that  such  false  charge  or  state- 
ment published  by  defendant  simply  purported 
to  be  a  statement  or  charge  made  by  another, 
and  that  defendant  itself  neither  asserted  such 
charge  to  be  true,  or  Touched  for  the  truth  there- 
of, did  not  relieve  the  publication  of  its  libelous 
character. 

[Ed.  Note.— Por  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  163-156;  Dec.  Dig.  «=> 
6&] 

3.  Apfeai,  and  Bbeob  «=>980— Pbesumttionp 
— Instructions  Foi.ix)wed  by  Juanr. 

In  an  action  for  libel  a  refusal  to  strike 
flo  miuch  of  the  amended  petition  as  set  up  a 
publication  on  a  certain  date  was  not  error, 
where  the  court  instructed  that  no  libel  could 
be  predicated  on  that  publication,  since  it  would 
be  presumed,  without  any  showing  to  the  crai- 
trary,  that  the  jury  obeyed  the  instructions 
given. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cttit.  Dig.  {$  3755-3761 ;  Dec.  Dig.  <S=» 
930.] 


4.  LiiBEi,  and  Siandebt  43>33  —  DaiCages — 
Genbsai.  Dauaoes— Kixusnts. 

In  an  action  for  the  publication  of  a  false 
and  libelous  charge  of  plaintiff's  misconduct  in 
his  office  as  chief  of  police,  plaintiff  was  enti- 
tled to  recover  general  damages  without  proof 
other  than  the  fact  of  the  libel. 

[Ed.  Note.— For  other  cases,  see  Iii>d  and 
Slander,  Cent  Dig.  {§  112,  277;  Dec  Dig.  <8ss» 
33.] 

5.  IjIBEI,  and   SI.ANDKB  «=3l24  —  Daicaobs — 

Special  Dakagbs— iNSTBUonoNS. 

An  instruction  submitting  as  special  dam- 
ages items  which  would  properly  come  under 
the  head  of  general  damages  was  technical  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  if  365-370,  872,  373;  Dec. 
Dig.  «=.124.] 

6.  Appeal  and  Ebbob  «=9ll40  —  Harmtjcbb 

EbBOB— INSTBT7CTI0NB. 

Such  error  was  harmless,  where  all  the 
items  of  damages  allowed  under  the  charge  on 
special  damages  could  have  been  recovered  un- 
der the  head  of  general  damages;  and  the  court 
on  appeal  required  plaintiff  to  me  a  remittitur 
before  affirmance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4462-4476;   Dec.  Dig.  «=» 

7.  Appeal  and  Ebbob  €=>1062  —  Habkless 
Kbbob  —  Instbuotions— Cube  bt  Vebdict. 

In  an  action  for  libel,  error,  if  any,  in  sub- 
mitting the  question  of  exemplary  damages  was 
harmless,  where  the  jury  found  that  no  exem- 
plary damages  were  recoverable. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SS  4212-4218;  Dec.  Dig.  <S=> 
1062.] 

8l  Libel  and  Slandeb  4s»124— Instbuctions 

—Meaning  of  Lanooaqe. 

In  an  action  for  libel  in  charging  on  re- 
port that  plaintiff,  chief  of  police  of  another 
city,  was  to  be  investigated  for  carrying  his  son 
on  the  city  pay  roQ  as  confidential  clerk,  in  vio- 
lation of  the  law,  an  instruction  that  the  pub- 
lication did  not  charge  that  the  son  was  on  the 
dty  pay  rolls  were  property  refused. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  IMg.  K  866-870,  872,  878;  Dec. 
Dig.  «=)124.] 

9.  liiBix  AND  Slander  «=»124  —  Libelous 
Feb  S&— Dauaoes. 

In  an  action  for  damages  for  a  publication 
libelous  per  se,  an  instruction  that  the  jury 
might  find  for  plaintiff  such  damages  as  from 
the  evidence  tney  believed  he  suffered  was 
proper, 

[Ed.  Note.— For  other  cases,  see  Label  and 
Slander,  Cent.  Dig.  }{  365-370,  372,  373;  Dec. 
Dig.  <8=»124.] 

10.  Libel  and  Slandeb  4=95— "Malice"— 

"iNrEBSNCE. 

The  publication  of  a  libelous  article  upon 
the  written  communication  of  defendant's  cor- 
respondent, without  any  reasonable  inquiry  as 
to  Its  truth  when  inquiry  would  have  disclosed 
its  falsity,  was  recklessly  made  without  legal 
justification  or  excuse,  and  in  a  spirit  of  wan- 
ton disregavd  of  the  rights  of  plaintiff,  so  that 
malice  might  be  inferred  therefrom. 

[Ed.  Note.— For  other  cases,  see  Iiibel  and 
Slander,  Cent  Dig.  $  278;   Dec.  Dig.  <3=5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

11.  Libel  and  Slandeb  €=>121— Dauaoes— 
Excessive  Damaobs. 

A  verdict  of  $2,500  special  and  $10,000 
general  damages  in  an  action  for  libeling  plain- 
tiff by  a  publication  that,  when  chief  of  police 
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of  another  city,  he  hafl  carried  his  bob  on  the 
city  pay  roll,  in  violation  of  law,  was  excessive, 
and  would  be  reversed  unless  plaintiff's  widow 
and  children  filed  a  remittitur  of  $5,000. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {§  353,  354 ;  Dec.  Dig.  <S=> 
121.] 

On  Motion  for  Rehearing. 

12.  Apfeai.  akd  Brrob  iS=»1140— BEMrrrrruE 
— Statute. 

When  an  error  has  been  committed  by  the 
trial  court,  which  has  possibly  caused  the  rendi- 
tion of  an  excessive  verdict,  and  it  is  impossible 
to  mathematically  determine  the  sum  of  the 
excess  found  in  consequence  of  the  errw.  Rev. 
St.  1911,  art  1631.  requiring  the  Court  oi  CXvil 
Appeals,  when  of  the  opinion  tJiat  Uie  verdict 
is  excessive  and  that  the  cause  should  be  re- 
versed for  that  reason  only,  to  indicate  to  the 
party  in  whose  favor  the  judgment  was  render- 
ed the  amount  of  the  excess,  and  the  time  with- 
in which  he  may  file  a  remittitur,  and  re- 
quiring the  court,  if  such  remittitur  is  filed,  to 
reform  and  affirm,  and,  if  not,  to  reverse,  does 
not  apply,  and  the  entire  judgment  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  {{  4462-4476 ;  Dec.  Dig.  <S=> 
1140.] 

13.  Appeai.  and  Erbob  igzsi  140— Excessive 
Damages— CtTBE  bt  REMnriTrB. 

When  it  can  be  determined  by  the  appellate 
court  what  excessive  amount  has  been  errone- 
ously found  by  the  jury  by  reason  of  an  errone- 
ous instruction,  the  court  is  authorized  to  cure 
such  error  by-  requiring  a  remittitur. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4462-4479;  Dec.  Dig.  <S=3 

Appeal  from  District  Court,  Galveston 
County  ;    Clay  S.  Briggs,  Judge. 

Action  by  Ernest  Wegner,  Sr.,  against  the 
Houston  Chronicle  Publishing  Company,  con- 
tinued after  plaintiff's  death  by  his  widow 
and  children.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Kittrell  &  Kittrell,  of  Houston,  and  E.  F. 
Harris  and  Harris  &  Harris,  all  of  Galveston, 
for  appellant.  James  B.  &  Charles  J.  Stubbs 
and  Marlon  J.  Levy,  all  of  Galveston,  for 
appellees. 

LANE,  J.  For  the  purposes  of  this  opin- 
ion the  following  statement  of  the  case  will 
be  sufficient: 

Shortly  prior  to  the  6th  day  of  December, 
1912,  there  appeared  In  the  Galveston  Labor 
Herald,  a  paper  published  in  the  dty  of 
Galveston,  the  foUowlng: 

"We  will  ask  this  question  until  it  is  answered : 

"Who  is  Chief  of  PoUce? 

"Delenda  Est  Money  Lender. 

"'And  Jesus  went  into  the  tesD^le  of  God 
nud  cast  out  all  of  them  that  sold  and  bought  in 
the  temple  and  overthrew  the  taMes  of  the  mon- 
ey changerg  (Loan  Sharks,  1912)  and  the  seats 
of  them  that  sold  doves. — Matthew  xxi,  12. 
'And  said  unto  them :  It  is  written— My  house 
shall  be  called  the  house  of  prayer,  but  ye  have 
made  it  a  den  of  thieves.' 

"To  Mayor-President  Lewis  Fisher  and  Com- 
missioners V.  E.  Austin,  I.  H.  Kempner,  A.  P. 
Norman  and  M.  K.  Shay  of  the  City  of  Galves- 
ton— Greeting : 


"In  the  issue  of  the  Galveston  Labor  Berald 
of  date  November  St  we  asked  the  qneetioo, 
'Whether  there  was  such  a  position  provided 
by  the  city  charter  as  confidential  clerk  to  the 
chief  of  policeT  No  r^ly  to  the  contrary  has 
been  rec«ved,  therefore  the  (;(nery  will  be  an- 
swered by  the  Labor  Herald  itself." 

On  the  5th  of  December,  1912,  on  request 
of  Commissioner  Shay,  the  published  com- 
munication as  above  set  out  was  read  by 
the  city  attorney  to  the  board  of  commission- 
ers, who  then  referred  the  same  to  the  com- 
missioner of  fire  and  police  of  Galveston 
dty  for  investigation  and  report.  Thereafter, 
on  the  6th  day  of  December,  1M.2,  the  Hous- 
ton Chronicle  Publishing  Company,  a  cor- 
poration which  publishes  the  Houston  Chron- 
icle, a  newspaper,  In  Houston,  Tex.,  publish- 
ed In  its  said  newspaper  the  following  artide: 

"Galveston  to  Probe  Police. 

"Oommittee  to  Investigfite  Charge  That  Man 

Not  Provided  for  is  on  Pay  Roll — Prizes 

Awarded. 

"Special  to  the  Chronldei 

"Galveston,  Texas,  Dec.  6— As  a  result  of  an 
article  printed  in  the  Galveston  Labor  Herald, 
the  dty  commissioners  appointed  a  committee, 
consisting  of  Mayor  Lewis  Fisher,  Commission- 
er of  Fire  and  Police  A.  P.  Norman,  and  City 
Attorney  Mart  H.  Royston,  to  probe  the  mat- 
ter. The  charge  is  that,  contrary  to  law,  the 
Chief  of  Police,  B.  Wegner,  has  B.  Wegner, 
Jr.,  on  the  dty  iMiy  rdl  as  'confidential  clerk. 
It  is  said  no  provision  is  made  for  such  employ- 
ment" 

After  such  publication  by  said  Houston 
Chronicle  Publishing  Company,  hereinafter 
called  the  Chronlde  Company,  Ernest  C. 
Wegner,  Sr.,  brought  suit  against  said  Chron- 
icle Coropany  for  damages  alleged  to  have 
been  suffered  by  him  as  a  result  of  said 
publication,  which  he  alleged  to  be  malid- 
ously  false  and  slanderous.  After  said  suit 
was  filed,  and  before  the  case  was  tried, 
plaintiff,  Ernest  C.  Wegner,  Sr.,  died,  and 
thereafter  bis  widow  and  children  made 
themselves  parties  plaintiff  and  carried  on 
the  litigation.  By  amended  petition  of  the 
new-made  parties,  filed  after  the  death  of 
Ernest  C.  Wegner,  Sr.,  allegation  Is  made 
that  In  repetition  and  aggravation  of  the 
alleged  libel  of  December  6, 1912,  said  Chron- 
icle Company,  on  the  8th  day  of  December, 
1912,  published  an  additional  libel  in  the 
following  words: 

"An  illustration  of  Galveston  commission 
methods  has  just  been  given.  Mr.  Blair,  edittMr 
of  the  Labor  Herald,  wrote  to  the  commiiisioa, 
charging  that  the  chief  of  police  was  employing 
'a  confidential  clerk,'  and  asking  if  there  were 
any  charter  provision  for  such  position.  The 
commissioners  acted  promptly.  Instead  of  fol- 
lowing the  immortal  Vanderbilt  in  his  attitude 
to  the  public,  they  considered  the  question  seri- 
onsly  and  appointed  a  committee  to  make  a 
thorough  investigation  of  the  matter.  There  is 
no  provision  in  the  charter  for  the  employment 
of  a  'confidential  clerk'  by  the  chief  of  police, 
or  by  any  other  officiid  of  the  city.  From  the 
mcHnent  of  filing  the  charges  until  the  final 
verdict  is  rendered  the  people  will  know  all 
about  the  case.    There  will  be  no  secrecy  about 
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it,  for  there  iieTer  b  about  anything  the  com- 
miasioners  doi" 

Prayer  was  for  actual  general  damages  ta 
the  sum  of  $10,000,  special  damages  In  the 
sum  of  $10,000,  and  exemplary  damages  In 
the  sum  of  $5,000. 

The  defendant  answered  by  Tarlons  special 
exceptions,  and  admitted  the  publication  of 
the  articles  above  set  forth  In  the  Houston 
Chronicle,  especially  denied  various  allega- 
tions of  the  plaintiffs,  and  pleaded  absolute 
privilege  and  qualified  privilege,  In  that  the 
articles  published  constltnted  a  report  of 
the  proceedings  of  a  public  body  charged 
with  pnbUc  and  official  duty,  with  the  proper 
performance  of  which  duty  the  public  was 
concerned,  and  that  the  publications  were  a 
telr,  true,  and  impartial  account  of  execu- 
tive and  legislative  proceedings,  which  were 
matters  of  record,  and  that  said  articles  con- 
stituted a  true  and  impartial  account  of  a 
public  meeting  organized  and  conducted  for 
public  purposes  only,  and  that  said  articles 
were  a  fair  comment  upon  a  statement  con- 
cerning official  acts  of  public  officials,  pub- 
lished for  general  Information;  that  the  de- 
fendant publishes  a  newspaper,  and  rests 
upon  the  obligation  to  furnish  its  readers 
with  a  true  account  of  all  matters  of  public 
interest,  and  that  It  endeavored  to  report  con- 
cerning E.  C.  Wegner,  Sr.,  only  that  which 
was  true  and  which  It  believed  to  be  true, 
and  aefendant  had  no  purpose  In  making  the 
publication  other  than  to  set  forth  to  its 
readers  what  it  believed  to  be  the  truth; 
that  defendant  entertained  no  feeling  of  ill 
will  against  the  plaintiff,  and  neither  It  nor 
any  officer  nor  any  employs  of  defendant  had 
any  purpose  to  do  any  injury  to  the  said 
Ernest  C.  TVegner,  Sr. 

The  case  was  tried  before  a  jury,  which 
was  instructed  by  the  court  that  they  could 
not  predicate  any  verdict  of  libel  based  upon 
the  editorial  of  December  8,  1912,  being  the 
same  set  out  in  the  amended  petition  filed  by 
the  substituted  plaintiffs  after  the  death  of 
the  original  plaintiff,  Brnest  C.  Wegner,  Sr. 
The  verdict  of  the  jury  was  for  appellees  for 
$2,500  special  and  $10,000  general  damages, 
and  for  no  exemplary  damages.  Judgment 
was  rendered  In  favor  of  appellees  in  ac- 
cordance with  said  verdict,  from  which  the 
Chronicle  Company  has  appealed. 

Api)ellant's  assignments  1  to  5,  Incduslve, 
insist  that  the  trial  court  erred  in  overruling 
appellant's  special  exceptions  A.  B.  C.  D.  and 
£.  to  appellees'  petition,  wherein  it  is  alleg- 
ed that  the  article  published  by  appellant  is 
Ul>elous,  because:  (1)  It  does  not  appear  from 
said  article  that  any  ctiarge  is  made  by  the 
defendant  that  any  person  is  (or  was)  on  the 
pay  rolls  of  the  city  of  Galveston ;  (2)  it  is 
not  libelous  p^  se,  nor  can  such  language  be 
amplified  or  extended  or  construed  into  libel 
by  plaintiffs  by  Innuendo ;  (3)  it  is  not  libel- 
ous becanse  it  does  not  charge  that  any  mon- 
ey was  ever  paid  to  the  said  £L  Wegner,  Jr., 


by  the  city  of  Galveston  or  from  its  funds, 
or  that  the  dty  of  Galveston  ever  sustained 
any  loss,  or  that  any  of  the  funds  of  said 
dty  were  diverted  or  applied  to  the  payment 
of  or  for  the  use  or  benefit  of  said  B.  Wegner, 
Jr..  or  the  said  H.  Wegner,  Sr.;  (4)  it  is 
not  libelous  because  it  aUegea  no  fraud  or 
secrecy  on  the  part  of  the  plaintiff,  and  does 
not  allege  nor  convey  the  meaning  that  plain- 
tiff was  using  the  services  of  his  son  other- 
wise than  for  his  (plaintiff's)  convenience 
as  his  employs,  and  does  not  allege  that  the 
dty  of  Galveston  was  in  any  wise  defrauded 
or  attempted  to  be  defrauded;  and  (6)  it 
is  not  libelous  because  it  does  not  purport 
to  be  a  charge  made  by  the  Chronicle  Com- 
pany against  H.  Wegner,  Sr.,  but  simply  pur- 
ports to  be,  and  is,  equivalent  in  law  and  in 
fact  to  a  statement  tliat  sudi  a  charge  had 
been  made  by  another  or  other  person,  and 
that  the  Chronlde  Company  only  so  gave  it, 
neither  itself  asserted  it  to  be  true,  nor 
vouching  for  the  truth  thereo£ 

We  will  not  undertake  to  consider  these 
various  assignments  separately,  aJB  no  good 
can  be  subserved  in  so  doing,  but  will  do  so  in 
a  general  way,  as  they  practically  present 
but  one  proposition ;  that  is,  that  the  alleged 
libelous  artide  is,  in  fact,  not  libelous,  and 
cannot  be  made  so  by  innuendo  averments. 

[1]  The  undisputed  evidence  shows  that  no 
such  charge  as  was  stated  in  said  artide 
had  been  made  by  any  one  except  the  Chroni- 
cle Company ;  that  such  charge,  as  publish- 
ed by  the  Chronicle  Company,  was  untrue; 
and  that  appellant  gave  publication  to  the 
same  recklessly,  in  a  spirit  of  wanton  indif- 
ference, and  without  reasonable,  if  any,  ef- 
fort whatever  to  ascertain  the  truth  or  falsi- 
ty of  the  communication  of  its  correspondent 
which  contained  the  false  charge  before  pub- 
lishing same. 

We  think  the  indisputable  substtmce  of  the 
alleged  Ubdous  artide  is  that  B.  Wegner, 
chief  of  police  of  Galveston,  had  been  charg- 
ed with  having,  contrary  to  law,  placed  E. 
Wegner,  Jr.  (his  son),  on  the  pay  rolls  of  the 
dty  of  Galveston  as  his  confidential  derk, 
intending  that  said  B.  Wegner,  Jr.,  should 
draw  pay  from  said  dty  contrary  to  law. 
Such  being  the  substance  of  such  publica- 
tion, it  is,  we  think,  unquestionably  libelous 
per  se,  being  admittedly  untrue.  To  con- 
stitute such  artide  Ubdous  it  was  not  neces- 
sary that  it  should  charge  that  any  money 
was  ever  paid  to  E.  Wegner,  Jr.,  by  the  dty, 
or  from  its  funds,  or  that  it  ever  sustained 
any  loss,  or  that  any  of  its  funds  were  divert- 
ed or  applied  to  the  payment  of  or  for  the 
use  or  benefit  of  the  said  E.  Wegner,  Jr.,  as 
suggested  by  appellant  In  Its  third  assign- 
ment. A  false  charge  that  he  had  attempt- 
ed to  do  the  unlawful  act  alleged  or  charg- 
ed was  sumdent  Nor  was  it  necessary  that 
the  libelous  artide  should  state  that  any 
fraud  or  secrecy  was  practiced  by  plaintiff, 
E.  Wegner,  Sr.,  or  that  the  dty  of  Galves- 
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ton  was  In  any  wise  actually  defranded,  as ' 
suggested  In  appellant's  fourth  asslgiuuent, 
to  constitute  llbeL 

[2]  Nor  does  the  fact  that  the  false  charge 
or  statem«it  made  In  said  Chronicle  simply 
purports  to  be  a  statement  or  charge  made 
by  another  or  other  person,  and  that  the 
Chronicle  only  so  gave  It,  and  that  It  neither 
Itself  asserted  such  charge  to  be  true  nor 
vouched  for  the  truth  thereof,  relieve  such 
statement  of  Its  libelous  character,  as  sug- 
gested by  appellant's  fifth  assignment  Guistl 
V.  Galveston  Tribune,  105  Tex.  497,  150  S. 
W.  874,  162  S.  W.  167;  Walker  v.  Pub.  Co., 
70  S.  W.  658;  GranflU  v.  Hayden,  97  Tex. 
644,  80  S.  W.  609;  Belo  v.  Smith,  91  Tex. 
225,  42  S.  W.  850;  Publishing  Co.  v.  Lewy, 
62  Tex.  Civ.  App.  22,  113  S.  W.  574;  Belo 
V.  Fuller,  84  Tex.  450,  19  S.  W.  616,  31  Am. 
St  Bep.  75;  Sanders  v.  Hall,  22  Tex.  Civ. 
App.  282,  55  8.  W.  594. 

In  Patterson  v.  Wallace  &  Frazer,  93  S. 
W.  at  page  150,  the  court  said: 

"One  who  publishes  a  defamatory  statement 
made  by  another  cannot  Justify  [himself]  by 
proving  that  the  other  made  the  stat«nent.  By 
publishing  it  he  becomes  responsible  for  hia  own 
act  in  so  doing,  and,  if  he  seeks  to  justify,  he 
must  prove  the  truth  of  the  charge  published." 

And  again,  quoting  from  Nicholson  v.  Bust 
(Ky.)  52  S.  W.  933: 

"Nor  is  it  any  jastlfieation  for  a  repetition  of 
a  slander  that  it  had  been  reported  in  the  neigh- 
borhood, or  that  appellant,  at  the  time  he  com- 
municated the  slander,  gave  the  party  to  whom 
he  related  it  the  name  of  the  person  from  whom 
he  learned  said  report;  •  •  *  and  it  cannot 
be  relied  on  by  way  of  justification  that  he  did 
not  intend  to  chaise  appellant  with  the  of- 
fense of  fornication. 

"It  will  afford  no  justification  in  any  action 
for  slander  that  the  defamatory  matter  had  been 
previously  published  by  a  third  i>er8on,  or  that 
the  defendant,  at  the  time  of  his  publication, 
disclosed  the  name  of  that  third  person,  and  be- 
lieved all  of  the  statements  to  be  true."  Burt 
V.  McBain,  29  Mich.  260;  Newell  on  Defama- 
tion, Slander,  and  Libel,  pp.  354,  355;  and  au- 
tborities  above  cited. 

In  Kelley  v.  Dillon,  6  Ind.  426,  the  court 
said: 

"Let  It  be  understood  that  a  bare  rumor 
•  •  •  is  sufficient  to  justify  the  retailing  of 
slander,  and  character  would  be  at  the  mercy 
of  the  artful  and  designing,  as  such  defenses 
could  be  •  •  •  manufactured  beforehand  to 
suit  any  emergency." 

Every  repetition  of  a  slander  is  a  willful 
publication  of  it,  rendering  the  speaker  liable 
to  an  action.  Talebearers  are  as  bad  as  tale- 
makers. 

We  construe  the  language  of  the  publica- 
tion complained  of  to  be  libelous  per  se,  and 
that  its  publication  by  the  Chronicle  Com- 
pany made  it  liable  to  the  plaintiff  Wegner, 
Sr.,  for  any  damages  he  suffered  by  reason 
of  such  publication.  Whether  the  publica- 
tion alleged  that  any  moneys  belonging  to 
the  city  of  Galveston  were  paid  to  Wegner, 
Jr.,  or  that  said  clity  sustained  any  loss,  or 
in  any  way  suffered  actual  loss  by  the  unlaw- 
ful act  wrongfully  charged  to  B.  Wegner,  Sr., 
or  whether  said  publication  was  but  a  repeti- 


tion of  a  charge  made  by  another  person, 
which  the  Chronicle  Company  believed  to  be 
tnie^  ate  immaterial  questions^  especially 
so  as  no  exemplary  damages  were  recovered 
in  this  suit  We  therefore  overmle  said  as- 
signments 1  to  5,  inclusiva 

[S]  Appellant  insists  by  his  sixth  and  sev> 
enth  assignments  that  the  court  erred  in  not 
striking  out  so  much  of  appellees'  amended 
petition  as  set  up  the  edlt(Mrial  published  in 
said  Chronicle  on  the  8th  day  of  December, 
1912,  for  various  reasons  stated  in  its  spe- 
cial exception  thereto.  There  is  no  merit  la 
this  assignment,  as  the  court  in  bis  Charge 
instructed  the  Jury  as  follows: 

"You  are  further  instructed  that  yon  cannot 
predicate  any  verdict  of  libel  based  upon  the 
said  publication  of  December  8, 1912,  by  defend- 
ant in  said  Houston  Chronicle. ' 

Such  charge  in  its  practical  ^ect  was 
equivalent  to  sustaining  appellant's  said  ex- 
ception. It  must  be  presumed.  In  the  ab- 
sence of  any  showing  to  the  contrary,  that 
the  Jury  obeyed  the  Instruction  given.  Pat- 
terson V.  Wallace  &  Frazer,  93  S.  W.  146. 

[4]  The  eighth  assignment  insists  that  the 
trial  court  erred  in  refasing  to  give  to  the 
Jury  appellant's  special  charge  No.  2,  which 
was,  in  substance,  an  instruction  to  the  Jury 
to  find  for  the  Chronicle  Company  on  the  is- 
sue of  special  damages,  because  there  was  no 
evidence  authorizing  a  recovery  of  special 
damages,  and  because  the  only  damages  re- 
coverable under  the  pleadings  and  proof  are 
embraced  on  the  diarge  of  the  court,  given 
under  the  head  of  general  damages. 

When  the  article  upon  which  the  suit  is 
based,  is,  as  in  this  case,  libelous  per  se,  the 
plaintiff  is  entitled  to  recover  such  general 
damages  as  he  has  sustained  thereby  with- 
out proof  other  than  of  the  fact  of  the  libeL 
But,  If  he  would  enlarge  the  recovery  be- 
yond the  general  damages  he  has  sustained, 
then  only  It  is  Incumbent  upon  him  to  both 
allege  and  prove  that  he  has  suffered  dam- 
ages. The  plaintiffs  tmder  the  general  alle- 
gations of  damages  may,  upon  proof  of  a 
libel  per  se,  recover  for  Injury  to  his  reputa- 
tion, mental  and  physical  distress,  sickness 
produced  by  humiliation,  etc.  These  would 
be  the  direct  result  of  the  publication,  and 
can  be  recovered  for  under  the  allegations 
of  general  damages,  although  not  B];>eciflcally 
pleaded  as  sudi. 

[6,6]  In  this  case  the  court,  In  additloa 
to  submitting  the  question  of  general  dam- 
ages to  the  Jury,  submitted  as  special  dam- 
ages several  items  which  would  propwly  un- 
der the  head  of  general  damages,  and  not 
special  damages,  and  we  think  this  was 
technical  error,  but  that  it  could  not  possibly 
have  been  of  harm  to  appellant,  for  the  rea- 
son that  after  all  such  items  of  damages  as 
were  allowed  under  the  court's  charge  as  a 
whole  could  have  been  recovered  under  the 
had  of  general  damages,  and  the  tact  that 
the  court  erroneously  charged  on  special, 
and  the  Jury  designated  some  portion  of  such 
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recovery  as  epeclal  damages,  is  ImmaterlaL 
But,  If  it  be  conceded  that  tlie  erroneous 
cbarge  complained  of  tended  to  increase  tlie 
amount  of  recovery,  soch  error  is  rendered 
harmless  in  view  of  the  fact  that  this  court 
will  require  appellees  to  file  with  the  clerk 
of  this  court  a  remittitur  of  $5,000  before 
amrmance.    Belo  v.  Smith,  40  S.  W.  856. 

[7]  At^ellant's  ninth,  tenth,  thirteenth,  fif- 
teenth, twentieth,  and  twenty-first  assign- 
ments insist  that  the  trial  court  erred  in  in- 
Btmctlng  the  Jury  on  the  question  of  exem- 
plary damages,  and  in  not  instructing  the 
Jury,  at  the  request  of  defendant,  that  no 
such  damages  could  be  recovered.  In  this 
case  the  Jury  found  that  no  exemplary  dam- 
ages were  recoverable;  so,  if  tlie  court  erred 
in  submitting  the  question  to  the  Jury,  It 
was  harmless  error,  as  the  Jury  found 
against  plaintiff  and  for  defendant  upon  this 
isme  We  therefore  overrule  said  aaatgn- 
ments. 

[I]  Assignments  11  and  12  complain  of  the 
action  of  the  trial  court  in  refusing  ai^el- 
lant's  special  charges  4  and  5.  The  sub- 
stance of  these  special  charges  were  that  the 
publicatioa  complained  of  was  not  a  charge 
by  defendant  that  E.  Wegner,  Jr.,  was  on  the 
dty  pay  rolls.  It  meant  only  that  it  was  so 
rumored  or  reported,  and  the  language  there- 
in was  not  libeloua  The  complaints  made  in 
these  assignments  are  uut^iabla  The  court 
did  not  err  in  refusing  to  give  said  charges 
to  the  jury*  Patterson  v.  Wallace  &  Frazer, 
»3  S.  W.  146;  EeUey  t.  Dillon,  6  Ind.  426» 
snjmi. 

19]  The  fourteenth  assignment  insists  that 
the  main  charge  as  a  whole  is  erroneous  be- 
cause It,  in  effect,  peremptorily  directs  a 
verdict  against  the  defendant,  and  nowhere 
allows  the  Jury  to  find  for  the  defendant 
We  think  the  trial  court  properly  held  that 
the  language  of  the  article  complained  of  is 
Ubeloos  per  se,  and  therefore  the  court  cor- 
rectly Instructed  the  Jury  to  find  for  plain- 
tiffs such  damages  as  they  should  find  from 
the  evidence  K.  Wegner,  Sr.,  suffered  by  rea- 
son of  such  libel,  and,  so  believing,  we  over- 
rule said  assignment. 

Tbe  same  may  be  said  of  assignments  Kos. 
16  and  17  as  of  assignment  No.  14,  and  for 
the  reasons  given  for  overruling  assignment 
14  we  overrule  assignments  16  and  17. 
.  [IB]  Assignment  18  insists  that  the  trial 
court  erred  in  defining  the  meaning  of  the 
term  "malice^"  because  there  is  no  evidence 
t«iding  to  prove  malice,  or  any  act  on  the 
part  of  the  Obronicle  Company  showing  a 
reckless  disregard  of  the  rights  of  E.  Weg- 
ner, Sr. 

We  have  already  shown  that  the  article 
complained  of  was  published  upon  the  writ- 
ten communication  of  appellant's  Galveston 
correspondent  without  any  reasonable  in- 
quiry as  to  the  truth  of  such  communication, 
and  that,  bad  such  inquiry  been  made,  the 
falsity  of  the  same  would  have  been  dis- 
closed. We  therefore  conclude  that  said 
182  S.W.— 4 


pnbUcatlon  was  recklessly  made  without 
legal  Justification  or  excuse,  and  in  a  spirit 
of  wanton  disregard  of  the  rights  of  E.  Weg- 
ner, Sr.,  and  that  from  such  publlcatian 
malice  may  be  inferred.  Cotulla  v.  Kerr,  74 
Tex.  90  and  85, 11  S.  W.  1058,  16  Am.  St  R^. 
819;  Forbe  v.  Homann,  14  Tex.  Civ.  Aih;>. 
670,  30  S.  W.  21S;  Mayo  v.  Goldman,  67 
Tex.  av.  App.  475,  122  S.  W.  449;  Ellis  v. 
GarrUHm,  174  S.  W.  964 ;  Houston  Cbronide 
Co.  V.  McDavld,  167  S.  W.  224;  Held  v.  Pub- 
lishing Co.,  168  Ky.  727, 166  8.  W.  246. 

In  Courier  Journal  Co.,  104  Ey.  835,  47 
&  W.  229,  the  court  said: 

"If,  as  a  matter  of  fact  the  words  published 
were  false,  and  tended  to  the  Injur;  of  plaintiff, 
and  were  published  recklessly,  even  without  spe- 
cial ill  will,  defendant  is  equally  guilty,  and 
punitive  damages  may  be  recovered." 

We  therefore  overrule  the  eighteenth  as- 
signment 

We  overrule  the  nineteenth  assignment  for 
the  reasons  already  given  for  overruling  the 
eighth  assignment 

Assignments  20,  21,  22,  23,  26,  and  27  have 
been  considered,  and  are  overruled  for  rea- 
sons given  for  overruling  assignments  here- 
inbefore considered. 

Ill]  The  twenty-fourth  and  twenty-fifth 
assignments  Insist  that  the  Judgment  for 
$12,500,  rendered  by  the  trial  court  is  grossly 
excessive,  and  for  that  reason  such  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 

After  a  most  careful  reading  of  the  entire 
statement  of  facts,  we  have  reached  the 
conclusion  that  said  Judgrment  is  excessive, 
and,  so  believing,  it  is  ordered  that  the  Judg- 
ment of  the  lower  court  be  reversed,  and  the 
cause  be  remanded  for  another  trial,  unless 
appellees  shall,  within  ten  days  from  the 
25th  day  of  November,  1915,  file  with  the 
clerk  of  this  court  a  remittitur  of  $5,000; 
but  in  the  event  such  remittitur  is  so  filed, 
then  in  that  event  Judgment  shall  be  here 
entered  for  appellees  against  appellant  for 
the  sum  of  $7,500. 

It  appearing  to  this  court  that  appellees 
have  within  the  time  stipulated  in  our  opin- 
ion filed  with  the  clerk  of  this  court  a  re- 
mittitur of  $5,000,  Judgment  is  here  entered 
in  favor  of  appellees  against  appellant  tot 
the  sum  of  $7,500. 

On  Motion  for  Rehearing. 

In  their  petition  appellees  allege  that  the 
publication  of  the  said  libelous  article  by  ap- 
pellant injured  Ernest  C.  Wegner,  Sr.,  in  his 
reputation,  caused  him  to  suffer  pain,  an- 
guish, and  distress,  both  mental  and  physical, 
and  that  the  same  greatly  impaired  and  in- 
jured his  health,  and  prayed  for  $10,000  ac- 
tual and  $10,000  special,  and  $10,000  ex- 
emplary, damages.  The  court  instructed  the 
Jury:  (1)  That  the  publication  complained  of 
by  appellees  was  libelous  per  se,  and  that 
plaintiffs  were  entitled  to  recover  such  gen- 
eral  compensatory    damages    as    the    Jury 
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6honia  find  Ernest  O.  Wegner,  St.,  suffered 
by  reason  of  said  publication  to  bis  character 
or  reputation,  and  for  sucli  damages  as  he 
suffered  by  reason  of  mental  pain,  if  any,  as 
the  result  of  said  pnbllcatlou;  (2)  that  If 
the  Jury  should  find  that  by  reason  of  said 
publication  B.  C  Wegner,  Sr.,  was  injured 
and  impaired  In  health,  that  plaintiCFs  were 
further  entitled  to  recover  such  special  dam- 
ages as  the  jury  might  find  from  the  evi- 
dence said  Wegner,  Sr.,  so  suffered  by  rea- 
son of  Injury  and  impairment  of  his  heatth, 
thus  separating  tha  alleged  items  of  dam- 
ages into  two  classes.  Under  this  charge  the 
jury  found  general  damages  in  the  sum  of 
$10,000  and  special  damages  in  the  sum  of 
$2,500. 

While  appellees  have  alleged  injury  to  the 
character  and  reputation,  the  mental  and 
physical  suffering,  and  Impairment  of  the 
health,  of  aald  Ernest  C.  Wegner,  Sr.,  by 
reason  of  said  publication,  and  have  prayed 
for  both  general  and  special  damages,  there 
la  no  allegation  alleging  special  damages; 
and  as  the  entire  recovery  to  which  appellees 
were  entitled  under  their  pleading  could  and 
should  have  been  recovered  imder  a  charge 
submitting  the  question  of  general  damages 
only,  we  held  In  the  main  opinion  that  the 
learned  trial  court  erred  in  his  charge  In 
separating  the  different  alleged  Items  of  dam- 
ages into  two  classes,  1.  e.,  general  damages 
and  special  damages,  and  In  authorizing  a 
recovery  of  general  damages  for  a  part  of 
the  alleged  items  of  damage,  and  the  recov- 
ery of  special  damages  for  another  item  of 
said  alleged  daiuage.  But  as  it  is  clear  that 
double  damage  was  not  authorized  by  such 
charge,  and  could  not  have  been  given  by  vir- 
tue of  the  court's  charge,  the  mere  fact  that 
recovery  was  permitted  for  the  alleged  Items 
separately,  when  such  recovery  could  have 
been  had  under  a  charge  submitting  all  the 
items  conjunctively,  should  not  be  cause  for 
a  reversal  of  the  judgment  of  the  trial 
court,  especially  so  as  this  court  has  requir- 
ed a  remltUtur  of  $5,000. 

Ck>unsel  for  appellant  has  filed  a  motion 
for  rehearing,  in  which  he  vigorously  and 
earnestly  attacks  the  holding  of  the  court 
referred  to,  and  insists  that  said  charge  of 
the  court  authorized  double  damages,  and 
that  such  douUe  or  excessive  damages  as 
was  probably  found  by  the  jury  by  reason 
of  said  erroneous  charge  cannot  be  mathe- 
matically determined,  and  therefore  the  judg- 
ment cannot  be  legally  cured  by  a  remittitur 
of  $5,000,  or  any  other  sum  less  than  the 
whole.  We  think  such  contention  untenable. 
Suppose  the  court  had  added  to  the  items 
named  in  the  first  portion  of  his  charge  the 
further  item  of  "physical  pain  resulting  in 


the  impairment  of  health,"'  which  was  sub- 
mitted In  the  second  part  of  said  charge  as 
an  element  of  si)eclal  damages;  would  any 
one  Insist  that  it  would  have  been  possible 
that  such  addition  would  or  could  have  had 
the  effect  to  decrease  the  amount  found  by 
the  jury  as  general  damages?  On  the  other 
hand,  would  not  such  addition  have  tended 
to  furnish  farther  reason  for  the  jury  to 
find  $10,000  general  damages,  the  full  amount 
prayed  for  as  general  damages,  as  they  did 
find?  We  think  so,  and,  so  believing,  we 
think  we  can  to  a  mathematical  certainty 
say  that  such  erroneous  charge  could  not 
have  Increased  and  did  not  increase  the 
amount  of  recovery  found  by  the  jury  in  any 
sum  In  excess  of  $2,600,  and  therefore  a  re- 
mittitur of  $5,000  clearly  rendered  such 
charge  harmless. 

[12]  After  a  review  of  the  cases  cited  by 
counsel  in  support  of  the  motion  we  have 
concluded  that  they  are  not  applicable  to  the 
facts  in  the  present  case.  We  are  of  opinion 
that  when  an  error  has  been  committed  by 
the  trial  court  whldi  has  probably,  or  per- 
haps even  possibly,  caused  the  rendition  of 
an  excessive  verdict,  and  that  It  is  impossi- 
ble for  the  appellate  court  to  mathematically 
determine  the  sum  of  such  excess  erroneous- 
ly found  by  reason  of  such  error,  article  1631, 
Revised  Statutes,  would  not  apply,  and  the 
entire  judgment  should  be  reversed,  and  the 
cause  remanded  for  another  trial.  Railway 
V.  Wesch,  86  Tex.  583,  22  S.  W.  857 ;  Nun- 
nally  v.  Taliaferro,  82  Tex.  286,  18  S.  W. 
149;  Electric  Co.  v.  Green,  48  Tex.  Civ.  App. 
242,  106  S.  W.  463;  RaUway  Co.  v.  Bird,  48 
S.  W.  756. 

[1 3]  But  when  it  can  be  determined  by  the 
appellate  court  what  excessive  amount  bad 
been  erroneously  found  by  the  jury  by  rea- 
son of  an  erroneous  instruction,  as  In  this 
case,  the  court  is  authorized  to  cure  such  er- 
ror by  requiring  a  remittitur.  Hallway  v. 
Trawlck,  80  Tex.  275,  15  8.  W.  568,  18  S.  W. 
948;  Railway  v.  Bellew,  22  Tex.  Civ.  App. 
264,  64  S.  W.  1079;  RaUway  Co.  v.  KeM 
Grain  Co.,  132  S.  W.  837;  Petroleum  Co.  v. 
Townslte  Co.,  48  Tex.  Civ.  App.  555,  107  S. 
W.  609 ;  Old  River  Irrigation  Co.  v.  Stubbs, 
137  S.  W.  164.  The  case  of  Railway  Co.  y. 
Keel  Grain  Co.,  supra  is  one  In  which  the 
court  first  ordered  a  reversal  because  of  er- 
roneous charge,  but  on  motion  for  rehearing 
the  judgment  was  affirmed  upon  appellee's 
filing  a  remittitur,  thereby  rendering  such 
charge  harmless. 

After  a  careful  review  and  consideration 
of  all  the  assignments  in  appellant's  motion, 
and  the  authorities  cited  in  support  thereof, 
we  conclude  that  the  motion  should  be  re- 
fused;  and  it  is  so  ordered. 
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GILBERT  V.  FUHRMAN.    (No.  611.) 
(Gourt  of  Civil  Appeals  of  Texas.     £1  Paw. 

Jan.  13,  1916.) 
Appbai.  and  Ebbob  4=3230  —  Pbxsbntation 

OF  GsouRDs  or  Review  In  Coubt  Below— 

HxcsesiTT. 

Under  Rev.  CSv.  St  1911,  art.  1971,  as 
ameoded  by  Acts  S8d  Leg.  c.  59  (Vernon's 
Sayles'  Ann.  CSv.  St.  1914,  art.  1971),  requiring 
the  court's  charge  to  be  in  writing  and  to  be  sub- 
mitted to  the  parties  or  their  attorneys  for  in- 
spection and  a  reasonable  time  given  for  exam- 
ination, and  providing  that  objections  not  then 
made  shall  be  considered  waived,  defendant, 
who  did  not  object  to  the  court's  charge  before 
it  was  given  or  present  appropriate  charges, 
waived  any  errors,  and  must  be  considered  as 
.having  adopted  the  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=3230:  Trial,  Cent.  Dig.  ii 
680-682.] 

Appeal  from  El  Paso  County  Court;  A. 
Pool,  Judge. 

Action  by  S.  A.  Fubnnan  against  F.  B. 
Gilbert.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Adolf  Hoffinan  and  Del  W.  Harrington, 
both  of  El  Paso,  for  appellant.  G.  L.  &  Atlas 
Jones,  of  El  Paso,  for  appellee. 

WALTHALL,  J.  This  suit  was  ffled  In 
the  cotmty  court  at  law  by  appellee  against 
appellant,  in  which  he  sought  to  recover 
Judgment  for  the  sum  of  |280,  alleged  to 
have  been  sttden  from  his  grip  in  his  room 
while  a  guest  in  appellant's  hotel.  Awpei- 
lee  alleged  that  said  loss  of  said  money  was 
occasioned  through  the  negligence,  careless- 
ness, and  default  of  appelant,  in  that  appel; 
lant— 

"had  no  safe  or  place  of  deposit  in  the  office 
of  said  hotel  for  the  money  or  valuables  of  its 
guests,  and  no  notice,  in  any  way,  was  given 
plaintiff  by  defendant  as  to  depositing  money  or 
valuables  of  guests  while  plaintiff  was  abiding 
at  said  boteL'' 

Appellant  denied  any  knowledge  of  the  fact 
tliat  appellee  had  any  money  in  his  grip  while 
he  was  a  guest  in  the  hotel ;  denied  a  knowl- 
edge of  the  loss  of  the  money ;  denied  that 
be  was  guilty  of  any  act  of  negligence; 
alleged  that  while  he  had  no  safe  for  keep- 
ing valuables  of  guests,  he  had  always  safe- 
ly kept  valuables  of  guests  when  requested 
so  to  do;-  alleged  that  appellee  at  no  time 
advised  him  that  he  had  money  in  his  grip, 
and  made  no  request  of  appellant  for  its 
safe  deposit  or  keeping.  The  case  was  tried 
to  a  Jury.  A  verdict  was  returned  in  fa- 
vor of  appellee,  on  which  the  court  rendered 
Judgment  in  his  favor. 

Appellant  presents  four  assignments  of  er- 
ror, all  complaining  of  the  court's  charge. 
The  court  gave  the  following  charge  to  the 
Jury: 

"The  court  instructs  the  jury  that  the  only 
issues  in  this  case  for  the  jury  to  pass  upon 
are  the  issues  whether  or  not  the  plaintiff  had 
in  his  possemlon  $280,  in  good  and  lawful  mon- 
ey, and  whether  or  not  he  had  the  same  stolen 


from  the  room  occupied  by  him  in  defendant's 
hotel,  aft6r  plaintifE  had  locked  the  door  to  his 
room  in  said  hotel  and  was  absent  from  the 
same." 

The  record  filed  in  this  court  does  not  show 
that  appellant,  at  any  time,  presented  any 
objection  or  took  any  exception  to  the  charge 
of  the  court  Article  1971,  Revised  Civil 
Statutes  1911,  as  amended  by  diapter  69,  p. 
113,  Gen.  Laws  33d  Leg.,  requires  the  court's 
charge  to  be  in  writing,  and  by  the  court  sub- 
mitted to  the  respective  parties  or  their  at- 
torneys for  inspection,  and  a  reasonable  time 
given  them  In  whldi  to  examine  It  and  pre- 
sent objections  thereto,  and  provides  that  all 
objections  not  so  made  and  presented  shall 
be  considered  as  waived.  We  must  therefore 
conclude  that  appellant  was  satisfied  with 
the  charge  given  and  the  Issues  therein  sub- 
mitted, and  waived  any  errors  in  said  charge 
he  now  offers  to  present  to  this  court  He 
should  have  presented  them  to  the  trial  court 
at  such  time  as  the  statute  requires,  when 
the  sui^osed  errors,  if  any,  could  have  been 
corrected,  and  when  such  additional  issues 
as  the  pleadings  and  evidence  would  admit 
could  have  been  submitted  to  the  jury.  As 
said  by  the  appellate  court  for  the  Second 
district  In  Stephenvllle,  N.  &  S.  T.  Ry.  Co.  v. 
Wheat,  173  8.  W.  977:  "The  act  is  not  only 
explicit,  but  it  is  also  mandatory  in  its 
terms."  It  seems  to  us  quite  dear  that  any 
error  in  a  charge,  though  fundamental  in  its 
nature,  can  be  and  is  waived  by  not  present- 
ing objections  to  it  within  the  time  and  in 
the  manner  prescribed  by  the  statute.  To 
hold  otherwise  would  make  the  statute  of 
no  effect 

For  the  reasons  given,  we  cannot  consid- 
er any  of  the  assignments  of  error,  and  the 
case  is  affirmed. 

HARPER,  O.  3.  (concurring).  Thlk  suit 
was  instituted  by  S.  A.  Tiihrman  against  F. 
B.  Gilbert,  to  recover  $280  United  States 
money,  alleged  to  have  been  stolen  from 
plaintiff's  (appellee's)  valise  while  a  guest  in 
defendant's  hoteL  The  defense  was  that 
appellant  had  no  knowledge  that  appellee 
had  any  money ;  that  he,  defendant  was  not 
guilty  of  negligence.  The  cause  was  sub- 
mitted to  a  Jury  by  general  charge,  and  re- 
sulted in  verdict  and  judgment  for  appellee 
for  the  money  sued  for,  from  which  this 
appeal  is  taken. 

The  appellant's  four  assignments  all  com- 
plain of  the  following  portion  of  the  court's 
charge : 

"The  court  instructs  the  jury  that  the  only 
issues  of  this  case  for  the  Jury  to  pass  on  are 
the  issues  whether  or  not  the  plaintiff  had  in  hi< 
possession  $280  in  good  and  lawful  money,  and 
whether  or  not  he  had  the  same  stolen  from 
the  room  occupied  by  him  in  defendant's  hotel 
and  was  absent  from  same." 

First  Because  it  does  not  instruct  the  Ju- 
ry that  the  loss  must  have  occurred  by  rea- 
son of  the  negligence  of  the  defendant    Sec- 
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ond.  Because  It  limits  tlie  rlgbt  to  recover 
to  the  fact  that  the  money  was  stolen  from 
the  room  regardless  of  whether  the  defend- 
ant was  negligent  In  not  having  an  Iron  safe 
or  sufficient  lock  to  the  door  of  the  room,  or 
keeping  sufficient  lookout  Third.  Because 
the  court  charged  that  the  Jury  were  not  to 
consider  any  evidence  of  negligence  upon 
the  part  of  plaintiff.  Fourth.  Because  the 
charge  given  is  tantamount  to  a  peremptory 
Instruction;  is  therefore  fundamental  error. 
The  record  does  not  disclose  any  proper  ex- 
ception to  the  charge  as  given,  or  that  there 
were  any  special  charges  prepared  and  re- 
quested by  defendant,  as  is  now  required 
by  statute,  as  amended  by  chapter  59,  p. 
113,  Gen.  Laws  33d  Leg.  There  appears 
In  the  transcript  a  statement  that  the  ap- 
pellant excepted  to  the  charge  of  the  court 
(no  reasons  given),  which  statement  Is  from 
the  stenographer  reporting  the  case.  It  is 
not  approved  or  signed  by  the  court,  nor  does 
it  show  that  It  was  urged  or  presented  to 
the  court  at  the  time  required  by  tlie  stat- 
utes. Therefore,  if  it  was  error  for  the 
court  to  fail  to  instruct  the  Jury  that  the 
loss  must  have  occurred  by  reason  of  the 
negligence  of  defendant.  In  any  respect,  or  if 
It  was  error  for  the  court  to  charge  the  Jury 
that  they  would  not  consider  any  negligence 
upon  the  part  of  the  plalntUF,  the  error  was 
waived  as  provided  In  the  act  cited,  and  as 
to  the  fourth.  It  is  apparent  from  the  por- 
tion of  the  charge  quoted  (and  there  is  noth- 
ing in  the  other  portions  to  the  contrary) 
that  the  charge  was  not  a  peremptory  charge 
as  contended  for. 

I  am  therefore  of  the  opinion  that  the  as- 
signments should  be  overruled,  and  the  cause 
affirmed. 


TEXAS  &  P.  RT.  CO.  t.  CONWAY. 
(No.  1548.) 

(Court  of  Civil  Appeals  of  Tfezas.    Texarkana. 

Jan.  4,  1916.     Rehearing  Denied 

Jan.  13,  1916.) 

1.  Reuovai,  of  Causes  <S=>107— Kkmasd  bx 
Federal  Coubt — Review. 

Where,  upon  the  removal  of  a  cause  from 
the  state  to  the  federal  court,  the  latter  remand- 
ed it,  the  state  court's  jurisdiction  to  try  the 
cause  could  not  be  questioned  on  the  ground 
that  the  remand  was  wrongful,  since  the  action 
of  the  federal  court  in  that  respect  is  not  sub- 
ject to  review  by  the  state  courts. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  gg  178,  225-232,  234:  Dec. 
Dig.  <@=3l07;  Appeal  and  Error,  Cent.Dig.  {  725.] 

2.  Railroads  €=322  —  Personal  Injuries  — 
Nonresident  Plaintiff — Venue. 

Where  plaintiff,  while  a  resident  of  Texas, 
was  injured  by  defendant  railroad's  train,  but 
had  moved  to  another  state  at  the  time  he  com- 
menced his  action  in  Texas,  the  action  was 
properly  brought  in  a  county  other  than  that  in 
which  he  resided  at  the  time  of  the  injury,  and 
in  wiiich  the  accident  occurred,  since  the  provi- 
sion of  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1830,  subd.  26,  that  a  nonresident  may  sue 
in  any  county  where  the  corporation  operates 
its  railroad,  or  in  which  it  has  an  agent,  refers 


to  residence  at  the  time  when  suit  is  commenced, 
and  not  to  the  time  of  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  §{  46-60;   Dec  Dig.  «=322.1 

3.  Damages  €=3132— Injured  EuflotA— Ex- 

CESSIVB  DaMAOES. 

Where  plaintiff  employe's  leg  was  injured 
by  his  slippmg  from  the  defective  footboard  of 
defendant  railroad  company's  tender,  and  it  ap- 
peared that  plaintiff  was  40  years  of  age,  with 
an  earning  capacity  of  $110  to  $175  per  month, 
that  the  injury  would  probably  disable  him 
from  working  and  would  cause  him  severe  men- 
tal and  physical  pain  and  suffering  for  life,  and 
that  he  was  likely  to  die  at  any  moment  a  ver- 
dict of  $20,000  was  not  so  excessive  as  to  indi- 
cate that  the  jury  was  infiuenced  by  other  than 
proper  motives  In  arriving  thereat 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §S  372-385,  396;  Dec.  Dig.  <S=» 
132.] 

4.  Masteb  and   Servant  €=>297— Personai. 
Injury— Findings— CoNBisraNCT. 

Where,  in  an  action  for  such  injuries,  the 
jury  found  that  plaintiff's  duties  required  him 
to  use  the  footboard,  but  that  proper  attention 
to  such  duties  would  not  have  caused  him  to  ob- 
serve its  defective  condition,  such  findings  were 
not  necessarily  contradictory. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1195-1188;  Dec.  Dig. 
«=»297^ 

Appeal  from  District  Court,  Harrison 
County ;  H.  T.  Lyttleton,  Judge. 

Action  by  B.  J.  Conway  against  the  Texas 
&  Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

This  waa  a  suit  by  appellee  against  ap- 
pellant for  damages  for  personal  injury  suf- 
fered by  him,  in  which  judgment  was  render- 
ed in  bis  favor  for  $20,000.  It  was  com- 
menced in  the  district  court  of  Harrison 
coimty,  from  which,  on  application  of  appel- 
lant it  was  removed  to  the  United  States 
District  Court  for  the  Eastern  District  of 
Texas,  which,  on  motion  of  appellee,  remand- 
ed It  to  the  court  in  which  it  was  commenced. 

It  appears  from  the  record  that  during  the 
night  of  April  3,  1914,  appellee,  in  the  per- 
formance of  bis  duty  as  a  switchman  in  ap- 
I)ellant's  yards  at  Bonham,  stepped  upon 
the  footiboard  attached  to  the  tender  of 
the  engine  then  being  used  in  switching  cars. 
The  footboard  should  have  been  level,  but, 
instead,  as  the  testimony  conduaively  show* 
ed,  it  was  "very  badly  bent  towards  the 
ground,"  which  "gave  it  a  slanting  position." 
Because  of  the  position  of  the  l>oard,  appel- 
lee's foot  slipped  from  and  went  under  it 
when  he  stepped  upon  it    He  testified: 

"In  attempting  to  get  on  the  footboard  my  left 
leg  was  caught  between  the  footboard  and  the 
rail.  My  left  hand  was  a  hold  of  the  grabiron 
on  the  flat  car.  My  right  hand  was  going  every- 
where trying  to  catch  sometMng.  My  left  Imee 
and  leg  was  inside  the  rail,  and  my  foot  drag- 
ging on  the  ties.  The  footboard  caught  my 
knee,  and  was  pressing  my  Icnee  against  the  raiL 
I  was  dragged  in  this  position,  as  near  as  I 
could  estimate,  about  70  feet.  I  realized  at  the 
time  the  danger'  I  was  in.     It  was  hold  on  or 

fet  killed.     I  certainly  realized  the  situation, 
held  on  the  best  I  conld  to  tbe  flat  ear  with 
my  left  hand.     I  Itnew  tiiat  I  was  in  danger. 
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but  couldn't  Ml  what  would  be  the  resnlt.  M; 
atrenirth  held  ont,  and  I  didn't  get  hung  up  on 
anything  to  tear  my  hold  loose.  I  was  a  very 
strong  man  and  had  a  very  strong  arm,  and 
that  was  the  only  thing  I  had  to  rely  on.  It 
inflicted  severe  injuries  on  my  leg.  It  sprained 
the  left  Icnee  and  ankle,  and  also  my  side,  and 
caused  a  sprain  of  the  shoulder.  I  could  not 
raise  the  shouider  for  several  days.  On  the  out- 
side of  the  left  knee  the  skin  was  scratched  off 
and  showed  the  white  bone  in  one  place,  a  cut 
across  the  cap  here  and  one  here.  The  right 
shin  had  a  four-inch  skin  wound  across  it,  and 
the  big  toe  there  was  bruised  on  the  right  foot 
The  wheel  caught  the  shoe  here  and  the  shoe 
barsted.  The  ligaments  and  muscles  were  twist- 
ed and  torn.  It  twisted  my  leg  like  a  rope. 
When  my  right  foot  came  loose  it  threw  me 
back  down  and  left  me  hanging  with  one  hand. 
My  left  leg  was  fastened  between  the  rail  and 
foot  board,  and  was  twisted." 

The  judgment  Involves  findings,  and  we 
find  that  appellant,  as  charged  against  It, 
was  guilty  of  negligence,  which  was  a  prox- 
imate cause  of  the  Injury  to  appellee,  in  that 
It  permitted  the  footboard  to  become  and  be 
out  of  repair  as  stated  above;  that  the  risk: 
appellee  Incurred  in  stepping  npon  the  foot- 
board as  be  did  was  not  one  he  assumed; 
and  that  be  was  damaged  In  tbe  sum  of  $20,- 
000. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lant S.  P.  Jones  and  T.  P.  Barte,  both  of 
Marshall,  for  appellee. 

WILLSON,  C,  J.  (after  stating  the  facts  as 
above).  After  the  cause  was  remanded  by 
tbe  federal  to  the  state  court,  appellant  In- 
sisted that  tbe  latter  court  thereby  did  not 
acquire  Jurisdiction  to  try  It,  because,  It  as- 
serted, the  federal  court  had  power  to  try 
it,  and  tberefore  bad  no  right  to  remand  it  to 
tbe  state  court;  and  further  insisted  that 
because  tbe  injury  to  appellee  occurred  in 
Faimln  county,  where  he  at  the  time  resided, 
he  must  have  commenced  his  suit  in  that 
court,  and  did  not  have  a  right  to  sue  in  Har- 
rison county.  The  action  of  tbe  court  below 
In  overruling  these  contentions  is  made  the 
basis  of  tbe  first  and  second  assignments. 

[1]  So  far  as  the  first  of  the  two  conten- 
tions is  concerned,  it  is  enough  to  say  that 
the  action  of  the  federal  court  in  remanding 
tbe  cause  is  not  subject  to  revision  by  this 
court  Telegraph  Co.  v.  Luck,  91  Tex.  178, 
41  S.  W.  469,  66  Am.  St  Rep.  869. 

[2J  It  conclusively  appeared  (1)  that  appel- 
lee was  Injured  In  Pannln  county,  Tex.,  and 
that  be  resided  in  that  county  at  the  time  be 
was  injured ;  and  (2)  that  he  resided  in  Car- 
loll  county.  Ark.,  at  the  time  he  commenced 
bis  suit  Tberefore,  whether  the  second  of 
the  two  contentions  should  have  been  sustain- 
ed or  not  depends,  first,  upon  whether  subdi- 
vision 28  of  article  18.30,  Vernon's  Statutes, 
should  have  been  so  construed  as  to  require 
him  to  sue  in  said  Fannin  county,  or  wheth- 
er it  should  have  been  so  construed  as  to 
authorize  Mm  to  sue  as  be  did  in  Harrison 
county,  Tex.;  and,  second,  upon  whether, 
U  be  must  have  sued  in  Fannin  county,  it 


appeared  that  appellant  had  waived  its  ri^t 
to  Insist  that  he  do  so. 

The  subdivision  of  article  1830  referred  to 
is  as  follows: 

"All  BuitB  against  railroad  corporations,  or 
against  any  assignee,  trustee  or  receiver  oper- 
ating any  railway  in  tlie  state  of  Texas,  for 
damages  arising  from  personal  injuries,  result- 
ing in  death  or  otherwise,  shall  be  brought  ei- 
ther in  the  county  in  which  the  injury  occurred, 
or  in  the  county  in  which  the  plaintiff  resided 
at  the  time  of  the  injury;  provided,  that  if  the 
defendant  railroad  corporation  does  not  run  or 
operate  its  railway  in  or  through  tbe  county  in 
which  the  plaintiff  resided  at  the  time  of  the 
injury,  and  has  no  agent  in  said  county,  then 
said  suit  shall  be  brought  either  in  the  county 
in  which  the  injury  occurred,  or  in  the  county 
nearest  that  in  which  the  plaintiff  resided  at 
the  time  of  the  injury,  in  wnich  the  defendant 
corporation  runs  or  operates  its  road,  or  has  an 
agent;  and  provided,  further,  that  in  cose 
that  the  plaintiff  is  a  nonresident  of  tiie  state  of 
Texas,  then  such  suit  may  be  brought  in  any 
county  in  which  the  defendant  corporation  may 
run  or  operate  its  railroad,  or  may  have  an 
agent;  provided,  that,  when  an  injury  oe> 
cura  within  one-half  mile  from  the  boundary 
line  dividing  two  counties,  suit  may  be  brought 
in  either  of  said  counties." 

It  will  be  readily  seen  tbat  U  tbe  language 
used  in  the  proviso,  to  wit  "in  case  the 
plaintiff  is  a  nonresident  of  the  state  of  Tex- 
as," refers  to  the  time  when  be  commenced 
bis  suit  and  not  to  the  time  when  he  was 
injured,  appellee  had  a  right  to  sue  in  Har- 
rison county ;  for  he  was  then  a  nonresident 
of  this  state  and  appellant  then  operated  its 
line  of  railway  and  bad  an  agent  in  that 
county. 

Before  the  enactment  of  the  subdivision  set 
out  above  of  article  1830,  a  person  having  a 
cause  of  action  for  damages  for  personal 
Injury  against  a  railroad  company,  without 
reference  to  whether  he  was  a  resident  or 
nonresident  of  this  state,  might  have  sued 
thereon  In  any  county  in  which  the  compa- 
ny had  an  agent  or  into  which  its  line  of 
railway  extended.  Subdivision  24,  art  1830, 
Vernon's  Statutes.  The  effect  of  the  enact- 
ment of  subdlvison  26  was  to  so  limit  the 
right  of  a  resident  of  this  state  having  such 
a  cause  of  action  as  to  require  him  to  sue 
thereon  in  tbe  county  where  he  was  injured, 
or  in  the  county  where  he  resided  when  he 
was  injured,  unless  the  company  did  not 
have  an  agent  or  did  not  operate  Its  line  of 
railway  there,  in  which  event  he  was  au- 
thorized to  commence  his  suit  in  the  county 
where  the  company  had  an  agent  or  oper- 
ated a  line  of  railway  nearest  the  one  in 
which  he  resided  at  the  time  he  was  Injured. 
The  main  purpose  of  the  enactment  of  sub- 
division 26  seems  to  have  been  to  so  limit 
a  resident  plaintiff's  right;  for  the  right  of 
a  nonresident  of  tbe  state  having  such  a 
cause  of  action  to  sue  thereon  In  any  county 
In  the  state  where  the  company  had  an  agent 
or  where  it  operated  a  line  of  railway  not 
only  was  not  thereby  in  any  way  limited,  but, 
on  the  contrary,  was  expressly  affirmed. 
Why  the  Legislature  thought  it  proper  to 
discriminate  against  a  resid^  of  this  state 
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baying  a  canse  of  action  for  damages  for  per- 
sonal Injury  against  a  railway  company,  by 
limiting  a  right  it  conferred  without  limita- 
tion upon  a  nonresident  having  such  a  cause 
of  action,  la  not  disclosed  by  anything  ap- 
pearing in  their  enactment.  But  that  they 
did  so  is  plain.  As  before  the  enactment  of 
subdivision  26  a  nonresident,  without  refer- 
ence to  whether  he  had  ever  been  a  resident 
of  the  state  or  not,  and  without  reference  to 
the  county  In  which  he  was  injured,  might 
have  commenced  a  suit  for  damages  for  per- 
sonal injury  he  bad  suffered  in  any  pounty 
where  the  company  had  an  agent  or  operat- 
ed a  line  of  railway,  we  see  no  reason  why  a 
statute  expressly  affirming  such  a  right  in 
a  nonresident  should  be  construed  as  denying 
it  to  him  because  he  was  a  resident  of  the 
state  at  the  time  the  cause  of  action  arose 
In  his  favor.  There  is  notlilng  In  the  statute 
indicating  that  the  lieglslature  intended  to 
discriminate  between  nonresidents  by  deny- 
ing to  one  who  had  removed  to  another  state 
a  right  it  conferred  upon  one  who  had  never 
resided  here.  On  the  contrary,  the  language 
used  in  the  statute  indicates,  we  think,  that 
it  was  Intended  to  apply  in  favor  of  all  per- 
sons who  were  nonresidents  of  this  state 
at  the  time  they  commenced  suit  against  a 
railway  company  for  damages  for  personal 
Injury  suffered  by  them  in  this  state.  Being 
of  opinion  that  appellee,  because  a  nonresi- 
dent of  the  state  of  Texas  at  the  time  he 
commenced  his  suit,  had  a  right  to  com- 
mence and  prosecute  it  in  Harrison  county, 
where  appellant  had  an  agent  and  operated 
a  line  of  railway,  it  is  not  necessary,  as  it 
would  be  if  we  were  of  a  contrary  opinion, 
to  determine  whether  appellant  had  waived 
a  right  it  would  then  appear  it  had  to  have 
the  cause  tried  in  Fannin  county. 

[3]  In  the  third  and  fourth  assignments 
the  verdict  is  attacked  on  the  ground  that 
it  is  excessive.  It  is  not  pretended  that  there 
Is  anything  in  the  record,  except  the  amount 
of  the  verdict,  indicating  that  the  Jury  in  as- 
sessing the  damages  were  influenced  by  other 
than  proper  motives.  When  the  injury  the 
Jury  had  a  right  to  believe  from  the  testi- 
mony appellee  suffered  Is  kept  in  mind,  we 
do  not  tmnk  the  amount  of  their  verdict  In- 
dicates that  their  Judgment  was  controlled 
by  any  other  consideration  than  an  honest 
desire  to  discharge  their  duty  by.  awarding 
to  appellee  a  sum  which  would  compensate 
him  for  the  injury  he  sustained.  At  the 
time  be  was  injured,  appellee  was  40  years 
of  age  and  had  an  earning  capacity  of  from 
$110  to  $175  per  month.  The  Jury  had  a 
right  to  believe  from  the  testimony  tliat  the 
injury  be  sustained  probably  would  perma- 
nently disable  htm  from  engaging  in  remu- 
nerative labor.  Moreover,  they  had  a  right 
to  believe  be  would  suffer  severe  physical 
and  mental  pain  as  a  consequence  of  the  in- 
Jui7  as  long  as  he  lived,  and  that  as  a  fur- 


ttier  consequence  thereof  he  was  liable  to  die 
at  any  moment.  They  might  very  well,  we 
think,  have  concluded  that  the  condition  the 
injury  left  him  in  was  worse  than  it  would 
have  been  had  he  lost  bis  leg  entirely  as  a 
result  thereof. 

[4]  Special  issues  were  submitted  to  the 
Jury.    Among  them  were  two,  as  follows: 

(1)  "Did  Conway's  duties  require  hun  to  use 
the  footboard  on  the  engine  in  performing  his 
re|ular  duties?"    The  jury  answered  that  they 

(2)  "If  Conway  had  given  attention  to  the 
duties  required  of  bim  in  performinf;  his  duties, 
would  be  have  observed  the  condition  of  the 
footboard?"  The  jury  answered  that  he  would 
not 

In  propositions  under  the  fifth,  sixth,  and 
seventh  assignments  the  findings  set  out 
above  are  attacked  on  the  ground  that  they 
contradict  each  other ;  and  the  second  of  the 
two  Is  further  attacked  on  the  ground,  it 
seems,  that  it  was  without  support  in  the 
testimony.  We  do  not  think  the  findings  are 
necessarily  contradictory.  The  Jury  doubt- 
less meant  by  the  first  tliat  it  would  have 
been  appellee's  duty,  had  an  occasion  requir- 
ing him  to  do  so  arisen,  to  use  the  foot- 
board; and  by  the  second  that  in  the  dis- 
charge of  bis  duties  on  the  night  when  he 
was  injured  it  bad  not  been  necessary  for 
bim  to  use  the  footboard  before  he  stepped 
upon  and  slipped  off  of  it,  and  he  had  not 
been  called  upon  to  observe,  and  therefore 
did  not  know,  its  condition.  Appellee  testi- 
fied that  he  did  not  know  the  footboard  was 
bent  until  after  he  was  injured.  The  Jury, 
we  think,  might  very  well  have  concluded 
that  in  giving  the  attention  he  should  have 
given  to  the  duties  be  was  engaged  in  per- 
forming, and  not  Iiaving  had  occasion  before 
be  was  injured  to  use  the  footboard,  as  be 
testified  was  true,  he  would  not  have  discov- 
ered its  condition. 

The  Judgment  is  affirmed. 


AMERMAN  et  aL  v.  MISSOUHI,  E.  &  T.  BY. 
CO.  OF  TEXAS.     (No.  609a) 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Dee.  17,  1915.     Behearing  Denied 

Jan.  13,  1916.) 

1.  BOTTRDABIKS     <s»20  —  LOT     OR     PLITTED 

Streki^-Vaoation— TnxB  iw  Stbeei. 

Where  one  of  plaintiff  heirs  sold  to  defend- 
ant railroad  company  her  lot  abutting  on  a 
platted,  but  unopened,  street,  the  conveyance 
being  after  an  ordinance  was  passed  by  the  city 
giving  defendant  the  right  to  construct  build- 
ings and  tracks  over  and  across  all  streets  cross- 
ing its  yards,  within  which  the  lot  in  question 
was  embraced,  defendant  acquired  title  to  the 
middle  of  such  street  in  front  of  the  lot,  since 
neither  the  existence  of  the  street  nor  the  rights 
of  abutting  owners  thereon  were  affected  by  the 
city's  abandonment  of  any  rights  it  may  have 
had  therein. 

[Ed.  Note. — ^For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  123-130,  132 ;   Dec.  Dig.  <&=>20.1 
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2.  DsDicATioR  9=365— Stbekts — Abandon - 
meni^-Bevkksion. 

Where,  in  a  partition  of  land  among  lieira, 
the  tract  was  platted,  reserving  a  strip  for  a 
street  upon  which  the  allotmenta  were  made 
to  abut,  but  the  street  was  never  opened,  and 
the  cit7  afterwards  abandoned  its  rights  there- 
in by  an  ordinance  granting  a  railroad  company 
the  right  to  erect  buildings  and  tracks  thereon, 
the  absolute  fee  did  not  thereby  revert  in  com- 
mon to  the  heirs,  since  their  vested  abutting 
rights  as  distributees  were  not  dependent  ui>on 
whether  the  public  accepted  the  dedication  of 
the  street,  or  abandoned  its  rights  therein. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  i  103;  Dec.  Dig.  <S=>65.1 

3.  Emihent  DoifAiN  e=>317— Abutting  Lot 
—Condemnation— TiTiB  in  Stbebt. 

The  condemnation  by  the  railroad  of  other 
of  such  lots  also  passed  title  to  the  middle  of 
such  street,  thoogn  the  property  was  described 
in  the  proceedings  simply  br  lot  and  block  num- 
ber, since  the  description  which  in  a  deed  would 
include  the  vendor's  rights  in  a  street  is  suffi- 
cient to  pass  title  thereto  in  condemnation  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  834-840;  Dec.  Dig.  «=» 
817.] 

Appeal  from  Dlitrict  Court,  Harris  Coun- 
ty;  Wm.  Masterson,  Judge. 

Action^  by  Mary  F.  Amerman  and  others 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  to  try  title  to  real 
estate.  Judgment  for  defendant,  and  plain- 
tUTs  appeal.    Affirmed. 

Fi^er,  Campbell  &  Amerman,  of  Houston, 
for  appellants.  Baker,  Botts,  Parker  & 
Garwood  and  Walter  H.  Walne,  all  of  Hous- 
ton, for  appellee. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  appellants 
against  the  appellee.  The  land  involved  is  a 
strip  40  feet  wide  and  522  feet  long  out  of 
a  tract  of  13  acres  In  the  John  Austin  sur- 
vey In  the  city  of  Houston,  known  as  the  G. 
W.  Collings  tract.  The  plaintiffs  In  the  court 
Uelow  were  Mrs.  M|aiy  F.  Amerman,  a 
daughter  of  G.  W.  Collings  and  his  wife, 
Catherine,  both  deceased,  and  O.  J.  Collings, 
C.  B.  Collings,  and  H.  A  Collings,  children 
of  a  deceased  son  of  said  G.  W.  and  Cathe- 
rine Collings.  Pending  the  suit  6.  £.  Col- 
lings died,  and  the  heirs  made  themselves 
parties  plaintiff.  The  13-acre  tract,  of  which 
the  strip  of  land  in  controversy  Is  a  part, 
was  the  homestead  of  G.  W.  Collings  and 
Catherine  Collings.  G.  W.  Collings  died  in 
1888,  leaving  a  wUl  by  which  the  13-acre 
tract  was'  bequeathed  to  his  wife,  Catherine. 
Mrs.  Collings  died  Intestate  in  1890.  After 
the  death  of  Mrs.  Collings  her  daughter,  Mrs. 
A.  B.  Conn,  brought  suit  for  partition  of  her 
mother's  estate.  All  of  the  parties  at  in- 
terest were  parties  to  this  suit,  in  which  a 
final  decree  of  partition,  to  which  all  parties 
agreed,  was  rendered.  By  this  partition 
decree  the  13  acres  of  land  was  subdivided 
into  blocks  A,  B,  C,  D,  and  E,  and  block  D 
was  further  snbidlvlded  into  lots  numbered 


from  1  to  8,  inclusive.  As  shown  on  the 
plat  accompanying  the  report  of  the  com- 
missioners of  partition,  and  which  Is  referred 
to  and  made  a  part  of  the  decree,  a  street 
40  feet  In  width  was  reserved  and  designated 
between  blocks  C  and  D  and  block  A.  This 
street,  which  Is  the  land  In  controversy, 
connected  with  Montgomery  avenue,  one  of 
the  principal  streets  of  the  city  of  Houston, 
and  was  named  and  designated  on  said  plat 
as  Pearl  or  Third  street  A  copy  of  this 
decree  of  partition  with  the  accompanying 
map  or  plat  was  duly  recorded  In  the  deed 
records  of  Harris  county  on  June  24,  1891. 
By  this  decree  subdivision  or  block  A,  which 
extends  along  Pearl  street  on  Its  southeast 
side,  was  allotted  to  Mrs.  Conn,  subdivision 
or  block  D.  which  extends  along  the  north- 
west side  of  Pearl  street,  was  allotted  to 
G.  E.,  0.  J.,  and  H.  A.  Collings,  who  were 
then  minors,  and  subdivision  or  blodc  C, 
which  lies  Immediately  west  of  block  D,  and 
also  extends  along  Pearl  street,  was  allotted 
to  plaintiff  Mrs.  Amerman.  In  1892  the  ap- 
pellee railway  company  purchased  from  the 
remote  vendee  of  Mrs.  Conn  subdivision  A., 
allotted  to  her  by  said  partition  decree,  and 
also  purchased  that  portion  of  subdivision 

C,  alloted  to  Mrs.  Amerman  by  said  decree, 
which  abuts  upon  and  extends  along  said 
Pearl  street  By  condemnation  proceedings. 
In  which  the  petition  was  filed  July  16,  1892, 
and  final  judgment  rendered  October  8,  1892, 
appellee  acquired  for  railway  and  depot 
purposes  lots  1  to  8,  Inclusive,  In  subdivision 

D,  alloted  to  O.  E.,  G.  J.,  and  H.  A.  Collings 
by  said  partition  decree.  The  parties  last 
named  were  parties  defendant  In  this  con- 
demnation proceeding.  On  June  20,  1892, 
the  city  council  of  the  city  of  Houston  pass- 
ed an  ordinance  which  authorized  the  rail- 
way company  to  construct  such  tracts  and 
erect  such  buildings  as  it  might  find  neces- 
sary over  and  across  all  parts  of  streets 
which  might  cross  or  Intersect  Its  depot, 
shop,  or  yard  grounds  between  Montgomery 
avenue  and  White  Oak  bayou.  Pearl  street 
was  one  of  the  streets  Included  In  the  boun- 
daries named  In  said  ordinance  and  to  which 
It  referred.  The  deed  from  Mrs.  Amerman 
to  appellee,  conveying  that  portion  of  sub- 
division C  lying  along  Pearl  street,  was  ex- 
ecuted subsequent  to  the  passage  of  this  or- 
dinance. It  Is  not  shown  that  Pearl  street 
was  ever  opened  or  used  as  a  public  street 
of  the  city  of  Houston.  All  of  the  deeds 
under  which  appellee  holds  title  to  subdivi- 
sion A,  allotted  to  Mrs.  Conn  in  said  partition 
suit,  refer  to  said  partition  decree,  and  call 
for  Pearl  or  Third  street  as  one  of  the  bound- 
aries of  said  subdivision,  and  appellants 
concede  that  by  said  deed  appellee  acquired 
fee-simple  title  to  one-half  of  said  street 
The  deed  from  Mrs.  Amerman  to  appellee 
also  calls  for  the  north  line  of  Pearl  or  Third 
street,  and  refers  to  said  partition  decree. 
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The  petition  In  the  condemnation  proceedings 
and  the  final  Judgment  rendered  therein  de- 
scribes the  land  condemned  as: 

"All  of  lots  1,  2,  3,  4,  6,  6,  7  and  8  of  Mock 
D  of  the  sabdivision  of  the  CoUingB  18  acres." 

The  questions'  presented  by  this  appeal 
are  thus  stated  In  appellants'  brief: 

"(1)  Did  the  deed  from  Amerman  to  the  rail- 
way company  convey  the  title  of  the  owners  to 
the  center  of  Pearl  or  Third  street?  (2)  Did 
the  condemnation  of  'lots  1,  2,  8,  4,  6,  6,  7  and 
8,  In  block  D,'  in  like  manner  pass  title  to  the 
owners  to  the  center  of  the  street?" 

At  the  outset  {q;>pellants  conceded  that  the 
railway  company  should  recover  the  east 
half  of  Third  or  Pearl  street,  and  this  ap- 
peal affects  only  the  west  half  of  Third  or 
Pearl  street. 

[1,2]  Appellants'  contention  that  the  Am- 
erman deed  did  not  pass  title  to  ai^ellee  to 
the  center  of  that  portion  of  Pearl  street 
upon  which  the  property  described  In  said 
deed  abuts  is  based  upon  the  proposition 
that,  because  the  city  had  released  Its  rights 
in  the  street  prior  to  the  execution  of  said 
deed,  the  street  had  ceased  to  exist,  and 
therefore  the  general  rule  that  the  convey- 
ance of  property  bordering  on  a  street  or 
public  highway,  which  calls  for  such  street 
or  highway,  passes  title  to  the  vendee  to  the 
center  of  the  street  or  highway  is  not  appli- 
cable. The  contention  Is  not  sound.  The 
abandonment  by  the  city  of  any  rights  it  may 
have  had  in  said  street  In  no  way  affected 
the  existence  of  the  street  The  rights  of  all 
persons  owning  property  abutting  thereon 
or  adjacent  thereto,  and  who  held  under 
conveyances  referring  to  and  calling  for  said 
street  to  keep  the  street  open  was  not  de- 
pendent upon  whether  the  public  accepted 
the  dedication  or  abandoned  Its  rights  there- 
to. Oswald  v.  Grenet,  22  Tex.  94 ;  Wolf  t. 
Brass,  72  Tex.  133, 12  S.  W.  159.  This  street 
was  reserved  In  said  partition  proceedings 
for  the  benefit  of  the  parties  to  whom  tlie 
abutting  blocks  were  allotted,  as  well  as 
for  the  public,  and  the  title  to  the  center  of 
the  street  vested  in  the  persons  to  whom 
such  blocks  were  allotted  by  the  decree,  re- 
gardless of  any  rights  therein  that  may  have 
been  conferred  upon  the  public  by  the  record 
of  the  map  or  plat  and  the  decree  of  parti- 
tion, and  it  necessarily  follows  that  the  re- 
lease by  the  city  of  its  rights  In  the  street 
did  not  have  the  effect  of  destroying  the 
street  as  an  easement,  and  Mrs.  Amerman's 
deed,  made  after  the  city  had  released  Its 
rights  In  the  street,  conveying  block  O  to 
appellee,  In  which  the  street  Is  referred  to 
and  called  for,  was  Just  as  effective  in  pass- 
ing her  title  to  the  center  of  the  street  as 
It  would  have  been  if  it  had  been  made  be- 
fore the  release  by  the  city. 

(3]  What  we  have  said  in  regard  to  the 
effect  of  this  deed  applies  equally  to  the 
judgment  In  the  condemnation  proceedings. 
Bat  appellants  further  contend  that  the 
judgment  In  the  condemnation  proceedings 


did  not  give  appellee  any  right  In  that  por- 
tion of  the  street  upon  which  the  lots  con- 
demned abutted,  because  the  description  of 
the  property  in  the  petition  for  eondemna-  . 
tlon  and  in  the  condemnation  decree  was  not 
sufildent  to  include  the  rights  of  the  owners 
of  the  property  in  the  street  We  cannot 
agree  with  appellants  in  this  contention. 
The  authorities  sustain  the  proposition  that 
a  description  which  would  be  sufildent  In 
a  deed  to  indnde  the  voidor's  rights  in  a 
street  upon  whidi  the  property  conveyed  by 
the  deed  abuts  would  be  soffldent  in  a  con- 
demnation proceeding  to  subject  to  the  pur- 
poses for  which  the  condemnation  was  had 
the  owner's  rights  in  the  adjoining  streets. 
W«  find  no  case  in  this  state  directly  In 
point,  but  the  authorities  from  other  Juris- 
dictions are  abundant  In  Railway  Co.  v. 
Patch,  28  Kan.  470,  the  Supreme  Court  of 
Kansas,  in  an  opinion  by  Justice  Brewer, 
speaking  of  the  effect  of  the  condemnation 
of  lots'  fronting  upon  a  street  and  described 
in  the  condemnation  proceedings  by  lot  and 
block  number  only,  say: 

"The  report  of  the  commissioners  shows  that 
they  appraised  the  lots,  naming  them,  without 
any  survey  or  any  special  indication  as  to  what 
was  embraced  by  tne  terms  'lots  so  and  so.' 
Now,  the  defendant  in  error  contends  that  the 
portions  of  the  street  in  front  of  her  lots  be- 
came her  property  npcu  the  passage  of  the 
ordinance  vacating  the  street,  precisely  as 
though  the  previous  owner  had  conveyed  to  her 
by  deed.  That  as  the  commissioners  did  not 
appear  to  have  appraised  that  property,  as  it 
was  not  named  in  nor  covered  by  their  report, 
she  is  entitled  to  an  injunction  restraining  the 
company  from  occupying  such  part  of  her  prop- 
erty." 

The  landowner's  application  for  an  injunc- 
tion was  refused.  Judge  Brewer  holding 
that  condemnation  proceedings  were  indud- 
ed  within  the  term  "any  conveyance,"  the 
opinion  conduding  with  this  language: 

"Under  these  circumstances  we  think  it  fair  to 
consider  that  it  [the  street]  becomes,  as  it  were, 
a  part  of  the  lot — something  in  the  nature  ox 
an  accretion  to  it — and,  if  so,  then  any  con- 
veyance of  the  lot  takes  'with  It  this  attached 
portion  of  the  vacated  street" 

In  the  case  of  Challis  v.  Depot  Co.,  40  Kan. 
398,  25  Pac.  894,  the  same  court  says: 

"By  the  condemnation  proceedings,  the  com- 
pany acquired  the  perpetual  use  of  the  lot  a  use 
which  in  its  nature  practically  excludes  any 
other  use  or  occupancy.  Through  the  appro- 
priation of  the  lot,  the  company  acquired  the 
inddental  and  appurtenant  rights  in  the  street 
and,  upon  the  legal  vacation  of  the  street,  that 
portion  situated  in  front  of  lot  1  temporarily  be- 
came, as  it  were,  a  part  of  the  lot  ^nd  passed 
to  the  company." 

In  the  case  of  Eallway  Co.  t.  Miller,  172 
Mich.  201, 137  N.  W.  655,  the  Supreme  OOurt 
of  Michigan  holds  that  under  condemnation 
proceedings,  in  which  the  property  was  de- 
scribed as  "lots  number  259  and  263  of  the 
subdivision  of  part  of  private  claim  473, 
kno'wn  as  the  Stanton  farm,  as  per  plat  re- 
corded In  Liber  47  of  Deeds,  pages  55&-S59, 
Wayne  County  Records,"  the  Railway  Com- 
pany acquired  the  rights  of  ttut^owners  jO£ 
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the  property  In  the  street  upon  which  the 
lots  abutted.    The  court  says: 

"While  the  owners  of  the  lots  in  question  had 
undoubted  rights  in  the  street  in  front  of  said 
lots,  the  condemnation  b^  the  jury  of  the  lots 
themselves  includes  all  rights  in  the  ways  ap- 

Surtenant  thereta     Cincinnati,  etc.,  By.  Co.  v. 
t.  O.  etc.,  Ey.  Co.,  106  Mich.  473,  64  N.  W. 
471." 

In  the  case  ot  Witt  t.  Railway  Co.,  38 
Minn.  122,  36  N.  W.  862,  the  Supreme  Court 
Of  Minnesota  says: 

"As  respects  lots  8,  9,  and  13,  the  trespasses 
complained  of  consisted  in  excavations  or  em- 
bankments caused  to  be  made  by  the  company 
in  that  half  of  the  street  in  front  of  and  next 
adjoining  the  lota.  By  the  descriptions  under 
wUch  the  lots  were  condemned  and  appropri- 
ated, the  company  took  presumptively  to  the 
center  of  the  street ;  and,  subject  to  the  rights 
of  the  pnblic,  the  defendant  may  enter  upon 
and  may  use  that  portion  of  the  street,  so  ac- 
quired for  its  improvements,  just  as  it  may  use 
and  occupy  any  other  portions  of  the  lots  in 
question.  Under  a  description  of  village  lots  eo 
nomine,  as  platted,  the  land  in  the  street  passes 
as  parcel  of  the  lots,  and  not  as  appurtenant. 
In  le  Bobbins,  34  Minn.  99,  24  N.  W.  356  [57 
Am.  Rep.  40].  And  under  that  description,  the 
title,  right,  or  interest  acquired,  whatever  it  be, 
in  tne  street  is  presumed  to  be  included  in  the 
estimation  of  the  value  of  damages  in  the  con- 
demnation proceedings,  and  such  estimation  is 
usually  deemed  to  be  the  value  of  the  lot  as  de- 
scribed, whether  in  such  proceedings,  under 
railway  charters,  the  company  requires  the  fee 
or  the  land  for  its  corporate  purposes  only. 
Bobbins  v.  Railroad,  22  Minn.  287.  No  dam- 
ages were  recoverable  by  plaintiff  for  the  al- 
leged trespasses  to  these  lots." 

The  proposition  also  iinds  support  in  the 
following  cases:  Railway  Co.  v.  Mims,  71 
Ga.  242 ;  Bailway  Co.  v.  Beading  Paper  Mills, 
149  Pa.  18,  24  Atl.  205;  lUyes  t.  Light  & 
Power  Co.,  176  Ind.  118,  »3  N.  E5.  670;  Ball- 
way  Co.  V.  Brewing  Co.,  174  la  548,  51  N. 
E.  572.  We  think  the  mie  announced  In 
these  cases  Is  sound  and  should  be  followed 
by  oar  courts. 

It  has  been  unnecessaiy  to  discuss  ai^l- 
lants'  assignments  in  detail.  The  questions 
above  discussed  are  the  only  material  ques- 
tions raised  by  the  appeal. 

It  follows  from  the  views  above  expressed 
npon  these  questions  that  the  judgment  of 
the  court  below  should  he  affirmed;  and  It 
lias  been  so  ordered. 

Afllrmed. 


HABDBE  V.  ALEXANDEB.     (No.  6094.) 

(Oourt  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.   2,  1915.     Behearing  Denied 

Dec.  23,  1915.) 

1.  Tksanct  in  Common  ®=»38  —  Mutual 
BiQHTS  oir  Tenants  —  Acquisition  of 
Whole  Title— Pleading. 

Pleadings  held  insufficient  to  remove  a 
transaction  by  one  of  two  tenants  in  common 
from  the  rule  that  a  tenant  in  common  who  dis- 
charges an  incumbrance  against  the  common 
property  acquires  only  an  equitable  lien,  and  not 
the  whole  title. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {§  100-104,  107-118;  Dec. 
Dig.  «=»38.] 


2.  Tenancy   in    Common    9=>3S  —  Mutual 
BioHTS— Agreements  fob  Default. 

Where  an  agreement  of  tenants  in  common 
was  that  in  case  of  default  by  either  in  pay- 
ments for  the  common  property  the  one  paying 
should  take  the  whole  title,  the  forfeiture  could 
not  be  effected  unless  one  party  defaulted  in 
all  payments  due  by  him,  since  any  other  con- 
struction would  be  inequitable. 

[Ed.  Note,— For  other  cases,  see  Tenancy  in 
Common,  Cent.  IMg.  g  25 ;   Dec.  Dig.  «=»33.] 

3.  Equitt  e=»65— Tenancy  in  Common  <S=» 
33 — Mutual  Biqhts  — Equitable  Belief. 

Where  a  tenant  in  common  refused  to  per- 
mit a  sale  of  the  property  to  which  he  had 
agreed,  thereby  preventing  his  coteuant  from 
making  payments,  he  could  not  have  the  equi- 
table relief  of  forfeiture  of  his  cotenant's  in- 
terest to  him  under  their  contract  providing  for 
forfeiture  of  the  rights  of  either  to  the  other 
in  case  of  default  in  payments,  under  the  max- 
im that  he  who  comes  into  equity  must  come 
with  clean  hands. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  g§  185-187;  Dec.  Dig.  i8=>65;  Tenancy 
in  Common,  Cent  Dig.  g  26;  Dec  Dig.  e=s 
83.] 

Eirror  from  District  Court,  Harris  County ; 
Norman  G.  Klttrell,  Special  Judge. 

Action  by  O.  A.  Alexander  against  Mrs. 
V.  D.  Hardee.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed  and 
remanded. 

Stevens  &  Stevens  and  A.  B.  &  W.  P.  Ham- 
blen, all  of  Houston,  for  plaintiff  in  error. 
M.  G.  Fakes,  of  Houshw,  for  defendant  In 
error. 

PLEASANTS,  G.  3.  This  suit  was  brought 
by  appeUee  against  appellant  to  have  the  ti- 
tle conveyed  to  defendant  by  two  deeds  ex- 
ecuted to  plaintiff  and  defendant,  and  con- 
veying to  tbem  two  tracts  of  land  aggre- 
gating 744  acres,  declared  a  trust  In  favor 
of  plalntlft  and  have  said  title  vested  In 
plaintiff. 

Plaintiff's  petition  alleges.  In  substance, 
that  In  March,  1911,  he  and  the  defendant 
agreed  to  purchase  and  did  purchase  a  tract 
of  300  acres  of  land  from  the  First  National 
Bank  of  Victoria,  Tex.,  for  the  consideration 
of  $227  in  cash,  and  $207.11  to  be  paid  In 
6  months,  $207.12  to  be  paid  in  12  months, 
$021.37  to  be  paid  in  24  mouths,  and  $621.40 
to  be  paid  ta  36  months,  and  also  purchased 
from  the  firm  of  A.  Levi  &  Co.  a  tract  of  444 
acres  of  land,  the  consideration  being  $321 
In  cash,  and  the  following  deferred  payments, 
to  wit:  $292.89  payable  in  6  months,  $292.18 
payable  in  12  months,  $878.63  payable  in  24 
months,  and  $878.60  payable  in  36  months; 
that  all  of  said  notes  for  the  purchase  price 
of  said  two  tracts  of  land  were  executed  by 
the  plaintiff  and  defendant  jointly,  and  were 
secured  by  a  lien  upon  the  land,  and  bear  8 
per  cent  interest  per  annum,  interest  paya- 
ble semiannually;  that  at  the  time  of  the 
purchase  of  said  tracts  of  land  on  the  11th 
of  March,  1911,  the  plaintiff  and  defendant 
entered  Into  a  written  agreement  by  the 
terms  of  which  the  plaintiff  was  to  make  the 


aFor  other  cases  eae  ume  toplo  and  KBY-NUMBER  In  all  Ke7-Numb«red  Digests  ud  Indexea 
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cash  payment,  and  the  defendant,  Hra.  V.  D. 
Hardee,  was  to  take  care  of  the  first  note 
for  $600  dne  In  6  montlia,  and  that  the  re- 
maining notes  should  be  paid  equally  by  the 
plaintiff  and  defendant;  that  the  deeds  to 
the  property  above  set  forth  were  taken  in 
the  Joint  names  of  plaintiff  and  defendant; 
that  In  case  either  party  should  default  in 
their  payments  as  aforesaid  the  party  pay- 
ing would  derive  all  of  the  benefits  from  the 
purchase  of  the  lands.  The  plaintiff  further 
alleged  that  the  defendant  had  made  no  pay- 
ments upon  the  land,  and  that  she  had  cut 
timber  therefrom  of  the  value  of  $105,  for 
which  she  had  made  no  accounting,  that  the 
plaintiff  has  paid  all  of  the  notes  to  the 
First  National  Bank,  with  the  exception  of 
the  last  note  of  $621.40,  and  that  he  has  paid 
all  of  the  notes  which  were  executed  to  A. 
Levi  &  Co.,  with  the  exception  of  the  last 
note  due  them  for  $878.60,  upon  which  he 
has  paid  $478.63.  PlalnUff  further  alleged 
that  whatever  interest  is  shown  on  the  face 
of  said  deeds,  which  were  executed  jointly  to 
himself  and  Mrs.  V.  D.  Hardee,  as  being  vest- 
ed in  her,  that  the  same  la  held  'by  the  lat- 
ter in  trust  for  the  plaintiff,  and  that  the 
same  constituted  a  dry  trust,  making  now  a 
fuU  title  in  plaintiff  to  all  of  the  lands.  The 
plaintiff,  in  his  petition,  estimated  the  value 
of  the  land  at  $7  per  acre.  He  prayed  that 
the  deeds,  in  so  far  as  they  were  shown  to 
vest  any  title  In  the  defendant,  Mrs.  V.  D. 
Hardee,  be  construed  in  favor  of  the  plain- 
tiff as  being  held  by  the  defendant  in  trust, 
but  that,  in  the  event  the  defendant  should 
have  to  pay  any  part  of  the  notes  outstand- 
ing against  the  lands  so  conveyed,  the  de- 
fendant be  subrogated  to  all  the  rights  in  and 
to  said  notes  as  against  said  land.  Plain- 
tiff further  asked  for  a  personal  judgment 
against  the  defendant  for  the  value  of  the 
timber  alleged  to  have  been  cut  by  her. 

The  defendant  answered  by  a  general  de- 
murrer and  by  special  exceptions,  setting  up 
that  the  plaintifi:  was  attempting  to  forfeit 
all  of  the  rights  of  the  defendant  without 
placing  the  latter  in  statu  quo,  and  further 
excepted  to  plaintilTs  petition  because  it  ap- 
peared therefrom  that  the  plaintiff  and  the 
defendant  were  tenants  in  common,  and  that 
the  plaintiff  was  seeking  to  forfeit  the  en- 
tire interest  of  the  defendant  in  the  land  in 
controversy  in  violation  of  the  equities  which 
obtained  between  tenants  in  common.  The 
answer  admits  the  allegations  of  the  peti- 
tion as  to  the  purchase  price  of  the  land,  the 
execution  of  deeds  to  plaintiff  and  defend- 
ant, and  the  execution  by  them  of  the  notes 
given  for  the  purchase  money.  It  denies  that 
these  notes  have  been  paid  by  plaintiff,  and 
also  denies  that  the  agreement  between  plain- 
tiff and  defendant  was  as  alleged  by  plain- 
tiff. (A  copy  of  this  agreement  was  attached 
to  the  answer  and  will  be  hereinafter  set 
out.)  The  defendant  further  answered  as  fol- 
lows: 


"Defendant  fedmits  that  she  received  about 
$100  stnmpage  on  aocomit  of  timber  cut  from 
said  land,  but  alleges  that  this  timber,  to- 
gether with  an  additional  quantity  of  the  value 
of  $160,  was  cut  by  one  Walker  with  the  knowl- 
edge and  consent  of  the  plaintiff;  that  before 
she  collected  any  of  the  amounts  for  said  tim- 
ber, and  that  after  she  collected  the  amounts 
due  for  said  timber,  she  tendered  the  same  to 
the  plaintiff,  who  declined  to  receive  the  same ; 
that  the  plaintiff  agreed  to  collect  the  remaining 
amount  of  $160  dne  for  said  timber  on  an  order 
from  the  defendant,  but  afterwards  declined  to 
do  so,  'wherefore  this  defendant  says  that  plaln- 
tiS  has  been  negligent  in  failing  and  refusing 
to  collect,  according  to  the  agreement,  the  said 
fruits  and  revenues  of  said  land,  amounting  to 
the  sum  of  $150,  and  applying  the  same  to  the 
purchase  money  of  said  land.  In  this  connection 
the  defendant  denies  that  she  refused  to  make 
any  accounting  of  the  sale  of  said  timber  to 
the  plaintiff,  or  declined  to  pay  him  for  the 
same,  but  that,  on  the  contrary,  the  plaintiff, 
under  the  pretended  claim  that,  if  he  should 
accept  or  collect  any  of  the  stumpage  due  by 
said  Walker  for  cutting  said  timber,  he  would 
thus  recognize  defendant's  interest  in  said  land; 
whereas,  as  a  matter  of  fact,  the  plaintiff  has  at 
all  times  recognised  the  interest  of  defendant 
in  said  land  until  he  attempted  to  forfeit  her 
rights  by  bringing  this  suit. 

"This  defendant  says  that  she  has  not  suf- 
ficient knowledge  of  which  to  form  a  belief  as 
to  the  plaintiff  having  made  great  sacrifices  in 
order  to  pay  off  the  notes  described  in  bis  peti- 
tion, and  this  defendant  denies  that  she  is  at- 
tempting to  hold  on  to  the  deeds  and  abstract  of 
title,  and  here  now  tenders  the  same  into  court 
to  be  delivered  to  the  plaintiff. 

"This  defendant  alleges  that  she  performed 
valuable  services  in  acquiring  said  land  for  the 
joint  benefit  of  the  plaintiff  and  herself  at  the 
price  of  $6  or  $0  per  acre ;  that  said  land  at 
said  time  was  worth  much  more  than  $5  or  $6 
per  acre,  and  it  is  now  of  the  value  of  not  less 
than  $10  per  acre;  that  for  this  court  to  for- 
feit the  interest  which  this  defendant  has  in  said 
land  as  a  cotenant  and  her  interest  in  the  in- 
creased value  thereof  would  be  inequitable. 

"Defendant  alleges  that  she  and  the  plaintiff 
purchased  the  land  in  controversy  as  tenants 
m  common,  and  that,  while  the  plaintiff  may 
have  paid  more  of  the  purchase  price  of  said 
property  than  has  been  paid  by  the  defendant, 
nevertheless  the  defendant  was  instrumental  in 
acquiring  said  land  at  a  price  much  less  than 
its  real  value,  to  wit,  approximately  $6  or  $6 

per  acre ;    that  about  the day  of  , 

1012,  this  defendant,  with  the  concurrence  of 
the  plaintiff,  procured  a  purchaser  for  the  tim- 
ber upon  said  land  at  the  sum  of  $1,500,  the 
purchaser  being  one  Uarolson ;  that  tne  plain- 
tiS  agreed  that  the  purchase  price  for  said  tim- 
ber was  to  be  paid  by  said  Haralson  either  in 
cash  or  one-third  cash,  and  the  balance  to  be 
paid  in  installments,  and  that  said  purchase 
money  for  said  timber  should  be  applie<l  to  the 
retirement  of  the  vendor's  hen  notes  outstanding 
against  said  land,  which  are  described  in  plain- 
tiff's petition  ;  that,  after  defendant  had  obtain- 
ed the  sanction  of  the  plaintiff  to  make  the 
deal  for  said  timber  at  said  price  and  terms, 
she  succeeded  in  getting  the  said  Haralson  to 
purchase  the  same,  but  that  the  plaintiff,  dis- 
regarding his  agreement  to  sell  said  timber, 
refused  to  comply  with  the  same ;  that  after- 
wards, to  wit,  on  the day  of  March,  1914, 

the  defendant  obtained  the  plaintiff's  consent  to 
sell  said  timber  upon  the  said  land  to  A.  B/.  Kerr 
and  J.  J.  Balderack,  of  Dayton,  Tex.,  for  the 
sum  of  $1,700,  it  being  understood  that  the  said 
purchase  money  for  said  timber  should  be  ap- 
plied to  the  extinguishment  of  the  said  vendor  s 
lien  notes  outstanding  as  aforesaid  against  said 
land,  but  that  after  this  defendant  bad  pro- 
cured the  said  Kerr  and  Balderack  as  purcnas- 

Goo 


Digitized  by ' 


TezO 


HABDJSE  T.  ALEXANDER 


69 


era  at  the  price  named  the  plaintiff  refused  to 
comply  with  his  agreement  and  to  apply  said 
purchase  money  for  said  timber  to  the  payment 
of  said  notes ;  that  either  of  the  aforesaid  sales 
of  said  timber  would  have  been  advantageous 
and  a  good  price  for  the  same,  and  would  have 
enabled  this  defendant  to  have  participated  in 
the  payment  of  said  notes  by  using  the  fruits  of 
said  land  for  that  purpose;  that  the  plaintiff 
fay  his  act  in  failing  to  comply  with  either 
of  his  aforesaid  agreements  to  sell  the  said  tim- 
ber prevented  this  defendant  from  paying  per 
pro  rata  of  the  purchase  price  of  said  land  to 
the  extent  in  the  first  instance  of  S750,  and  in 
the  second  instance  to  the  extent  of  $8dO;  that 
the  timber  on  said  land  is  not  of  much  value, 
for  the  reason  that  it  is  known  as  'cut-over 
land' ;  that  it  would  have  been  good  husiness 
judgment  to  have  closed  the  deal  for  said  tim- 
ber under  either  one  of  the  propostions  and 
agreements  above  set  forth ;  that  the  plaintiff, 
in  refusing  to  join  the  defendant  in  selUng  said 
timber  as  aforesaid,  and  in  failing  to  comply 
with  his  agreement  to  sell  the  same,  as  above 
set  forth,  prevented  the  defendant  from  acquir- 
ing her  interest  in  said  land  in  the  way  of  the 
fruits  and  revenues  thereof  to  the  extinguish- 
ment of  said  vendor's  lien  notes. 

"Wherefore  the  defendant  says  that  the  plain- 
tiff is  not  entitled  to  ask  for  contribution  against 
her  to  the  extent  of  one-half  of  the  value  of  the 
purchase  price  of  said  timber  as  aforesaid,  and 
of  this  dw  puts  herself  upon  the  country." 

The  court  overmled  the  defendant's  ex- 
ceptions to  the  plaintiff's  petition  touching 
the  right  of  the  plaintiff  as  tenant  in  com- 
mon to  forfeit  the  Interest  of' the  defendant 
without  placing  her  In  statu  quo  and  adjust- 
ing the  equities  between  the  parties,  to  which 
action  of  the  court  the  defendant  excepted. 

The  case  was  tried  before  the  court  with- 
out the  Intervention  of  a  Jury;  the  court 
finding  that  the  plaintiff  was  entitled  to  re- 
cover on  all  the  matters  as  set  out  -In  his 
petition  against  the  defendant 

The  judgment  of  the  court  further  "finds  that 
the  plaintiff  and  defendant  purchased  jointly 
the  lands  described  in  plaintiff's  petition,  and 
that  at  the  time  of  taking  the  deeds  to  the 
lands  the  plaintiff  and  defendant  entered  into  an 
agreement  under  which,  If  either  part^  failed 
to  meet  his  or  her  part  of  the  obligation,  the 
other  shonld  derive  all  benefit  therefrom;  the 
defendant  binding  herself  to  pay  off  the  first 
notes.  The  court  finds  as  a  matter  of  fact  that 
said  defendant  has  never  paid  any  portion  of 
any  of  said  notes,  either  principal  or  Interest; 
that  she  has  not  paid  anything  toward  getting 
several  of  the  notes  extended  for  which  the 
plaintiff  has  been  compelled  to  pay  bonuses ; 
that  plaintiff  has  borne  the  whole  burden  of 
paying  off  and  carrying  said  notes;  that,  as 
set  out  in  said  plainti^s  petition,  he  has  paid 
off  all  the  indebtedness  due  against  said  lands 
aforesaid,  with  the  exception  of  the  last  note 
for  $621.40,  due  the  First  National  Bank  of 
Victoria,  and  some  $1,200  due  on  the  third  and 
fourth  notes  given  A.  lievi  &  Ca 

"The  court  further  finds  that  the  defendant 
has  unlawfully  appropriated  $100  for  wood  sold 
off  aforesaid  lands. 

"Wherefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  all  title  in  and  to  afore- 
said lands  above  set  out  as  vested  in  the  de- 
fendant herein  be  divested  out  of  her  and  vested 
In  the  plaintiff,  C.  A.  Alexander,  and  he  have 
all  and  full  title  thereto. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  said  defendant,  O.  A.  Alexan- 
der, shall  pay  off  all  the  balance  of  the  out- 
standing notes  given  for  said  land,  he  assuming 
all  liability  thereon;    that  in  the  event  that 


said  plaintiff  shall  fail  to  pay  off  any  portion 
of  said  notes  that  she,  the  defendant,  Biiall  be 
subrogated  to  oU  the  rights  in  and  to  &bid  notes 
as  against  said  land,  and  as  against,  dsid  plain- 
tiff, in  proportion  to  any  moneys  she  may  have 
to  pay  thereon. 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  have  judg- 
ment over  against  said  defendant  for  $100,  and 
for  all  costs  of  this  suit." 

At  the  time  the  land  was  purchased  plain- 
tiff and  defendant  executed  the  following 
agreement : 

"Witnesseth  that  in  the  purchase  of  seven 
htmdred  and  fifty-eight  acres  (758)  of  land  out 
of  the  north  half  of  the  Keason  Green  survey. 
Liberty  county,  Texas,  from  A.  Levi  &  Co.  and 
the  First  National  Bank  of  Victoria,  Texas,  for 
a  consideration  of  forty-five  hundred  and  forty- 
eight  ($4,548.00)  dollars,  payable  as  follows: 
Five  hundred  and  forty-eight  ($548.00)  doUars 
cash,  and  the  balance  on  the  following  terms,  to 
wit:  One  note  due  and  payable  in  six  months 
for  five  hundred  ($500.()0)  dollars;  one  note 
due  and  payable  in  twenty-four  months  for  fif- 
teen hundred  ($1,900.00)  dollars;  and  the  last 
note  due  and  payable  In  thirty-six  months  for 
fifteen  hundred  ($1,500.00)  doUars.  All  notes 
dated  from  date  of  deed,  interest  eight  (8%) 
per  cent.,  payable  semiannually. 

"It  is  understood  and  agreed  that  the  said 
C.  A.  Alexander,  party  of  the  first  part.  Is  to 
make  the  first  cash  payment  of  five  hundred  and 
forty-eight  ($548.00)  dollars  on  the  said  land, 
and  the  said  V.  D.  Hardee  is  to  make  the  pay- 
ment of  first  note  due  and  payable  in  six  months 
for  five  hundred  ($500.00)  dollars.  The  balance 
of  said  payments  are  to  be  paid  when  due  equal- 
ly by  the  said  Alexander  and  Hardee,  and  all  in- 
terest that  may  accrue.  It  is  understood  and 
agreed  that,  in  case  either  party  defaults  in  pay- 
ments on  their  part  of  this  contract,  the  one 
paying  will  derive  all  benefits  therefrom. 

"It  is  further  understood  and  agreed  that  the 
said  C.  A.  Alexander,  party  of  the  first  part, 
is  to  sign  deed  for  any  amount  over  and  above 
the  total  costs  of  said  land  to  the  said  Alexan- 
der and  Hardee  at  any  time  the  said  V.  D. 
Hardee  funds  purchaser  at  price  agreeable  to 
her;  all  profits  to  be  equally  divided  on  sale 
of  this  land,  after  deducting  all  expenses. 

"The  purpose  of  this  written  agreement  is  to 
show  that  we,  the  said  Alexander  and  Hardee, 
purchased  tms  land  for  speculation  purposes 
only." 

Defendant  has  paid  no  part  of  the  pui^ 
chase-money  notes  given  for  the  land,  and 
plaintiff  has  paid  all  of  said  notes  except 
those  mentioned  In  the  judgment  of  the  court, 
aggregating  the  sum  of  $1,821.40;  $600  of 
the  amount  paid  by  plaintiff  was  with  bor- 
rowed money  secured  by  deed  of  trust  on  the 
land,  the  amount  still  due  on  the  land  being 
between  $2,400  and  $2,500.  The  evidence 
shows  that  the  land  has  enhanced  in  value 
since  its  purchase  by  plaintiff  and  defendant 
for  $6  per  acre,  and  Is  now  worth  $8  to  $10 
per  acre.  The  undisputed  evidence  further 
shows  that  prior  to  the  Institution  of  this 
suit  defendnut,  with  plaintiff's  consent,  had 
contracted  to  sell  the  timber  upon  the  land 
for  $1,750,  and  had  arranged  to  borrow  on  the 
land  enough  additional  money  to  pay  off  the 
outstanding  purchase-money  notes.  At  that 
time  a  suit  of  trespass  to  try  title,  brought 
by  plaintiff  against  the  defendant,  for  the 
land,  was  pending  In  Liberty  county.  When 
the  time  came  to  carry  out  the  arrangement 
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before  stated  wWch  had  been  agreed  to  by 
plaintiff,  the  parties  who  were  to  purchase 
the  timber  and  furnish  the  money  to  pay  off 
the  vendor's  Hen  notes  demanded  that  plain- 
tiff dismiss  his  Liberty  county  suit.  This 
he  refused  to  do,  and  as  a  result  defendant 
was  unable  to  consummate  her  arrangements 
for  the  sale  of  the  timber  and  loan  of  the 
money  to  take  up  the  vendor's  Uen  notes. 

Plaintiff  very  candidly  testifies  to  this 
agreement,  and  gives  his  reasons  for  refus- 
ing to  carry  it  out    He  says : 

"I  agreed  last  March  with  Mrs.  Harcree  to  sell 
the  timber  to  Mr.,  Balderack  for  $1,750,  but  he 
refused  to  accept  it;    and  I  agreed  then  to  ap- 

Ely  the  proceeds  to  these  outstanding  notes.  I 
gured  that  was  where  the  money  was  going,  to 
the  outstanding  notes.  When  the  matter  came 
up  I  insisted  on  the  money  being  deposited  with 
Mr.  Pox,  of  the  Uouston  National  Exchange 
Bank,  but  before  I  did  that  I  saw  Mr.  Bal- 
derack, and  he  said  they  would  trade,  and  they 
put  the  matter  up  to  Rosa  &  Wood,  and  he  re- 
fused to  do  anything  imless  the  suit  was  dis- 
missed. I  had  it  in  my  power  to  have  the  suit 
dismissed.  If  it  was  dismissed,  Balderack  and 
Kerr's  lawyer  agreed  to  buy  tie  timber;  and 
if  it  was  dismissed  Mr.  Penn  agreed  to  fur- 
nish the  money  to  take  up  what  was  due.  I 
agreed  to  sell  the  timber  to  Kerr  and  Balderack 
and  to  take  the  loan  from  Mr.  Penn  If  he  would 
make  It  I  figured  that  I  had  been  carrying  the 
load  for  three  years,  and  that  was  long  enough. 
I  agreed  to  all  these  things ;  I  had  the  key  to 
the  situation,  and  I  declined  to  dismiss  the  suit 
in  order  to  pay  the  land  out ;  that  is  a  fact  1 
thought  I  would  have  to  do  that,  but  then  I 
found  out  I  could  get  the  money  vnthout  it,  and 
I  would  not  do  it;  that  has  been  four  months 
ago.  I  found  I  could  get  the  money,  and  I  re- 
fused to  dismiss  the  suit." 

It  Is  unnecei^sary  to  set  ont  or  discuss  the 
several  assignments  of  error  presented  In 
appellant's  brief  in  detail.  Under  appropriate 
assignments  it  is  contended  that  neither  the 
pleading  nor  the  evidence  is  sufficient  to  sus- 
tain the  judgment  of  the  trial  court  forfeit- 
ing defendant's  title  to  the  land. 

[1]  We  agree  with  appellant  in  this  con- 
tention. The  petition  shows  that  plaintiff 
and  defendant  were  tenants  In  common,  and 
the  allegations  as  to  the  agreement  between 
plaintiff  and  defendant  are  not  sufficient  to 
take  the  case  out  of  the  general  rule  that  a 
tenant  In  common  who  discharges  an  Incum- 
brance against  the  common  property  only 
acquires  an  equitable  lien  on  the  Interest  of 
his  cotenant  to  the  extent  of  the  cotenant's 
liability  on  the  discharged  incumbrance,  and 
does  not  acquire  title  to  the  cotenant's  Inter- 
est Moore  v.  Moore,  89  Tex.  29,  33  S.  W. 
217;  Nlday  v.  Cochran,  42  Tex.  OIv.  App. 
292,  93  S.  W.  1027. 

[2]  The  allegation  in  the  petition  that  the 
agreement  under  which  tlie  land  was  pur- 
chased provided  "that  In  case  either  party 
should  default  in  their  payments,  as  afore- 
said, that  the  party  paying  would  derive  all 
of  the  benefits  from  the  purchase  of  the  land 
aforesaid,"  is  not  an  accurate  statement  of 
the  agreement,  which  we  have  before  set  out 
But,  taking  the  allegation  as  true,  we  do  not 


think  It  would  sustain  a  forfeiture  tmless 
defendant  had  defaulted  in  all  of  her  pay- 
ments and  plaintiff  had  paid  the  entire  pur- 
chase money,  and  the  facts  alleged  In  the 
petition  show  plaintiff  had  not  paid  all  of 
the  notes.  When  we  consider  the  agreement 
Itself,  we  think  it  cannot  be  properly  con- 
strued as  providing  for  a  forfeiture  of  title 
or  that  the  parties  so  Intended  It  The  pur- 
pose of  the  agreement,  as  stated  therein,  is 
to  show  "that  the  parties  had  purchased  the 
land  for  speculative  purposes  Mily,"  and 
plaintiff  expressly  agreed  to  permit  the  de- 
fendant to  sell  the  land  when  she  could  find 
a  purchaser  at  a  price  satisfactory  to  her, 
provided  such  price  was  in  excess  of  the 
cost  of  the  land.  When  the  agreement  is  con- 
sidered as  a  whole  the  provision  "that  in  case 
either  party  defaults  In  payments  on  their 
part  of  the  contract  the  one  paying  will  derive 
all  benefits  therefrom"  cannot  be  given  the 
construction  placed  upon  It  by  the  trial  court 
and  authorize  a  forfeiture  of  the  defendant's 
title  for  her  failure  to  pay  her  portion  of 
the  notes  that  have  been  paid.  Under  the 
construction  placed  upon  the  agreement  by 
the  trial  court,  U  defendant  had  made  all 
her  payments  but  one,  and  plaintiff  paid  that 
one,  defendant  would  lose  her  title  to  all  In- 
terest in  the  land.  No  construction  of  a 
contract  which  would  produce  such  Inequita- 
ble  results  should  obtain  if  the  contract  be 
susceptible  of  any  other  construction.  As  we 
have  before  said,  we  do  not  think  a  forfeiture 
could  be  based  upon  this  provision  of  the 
contract,  if  at  all,  until  there  was  default  In 
all  the  payments.  The  evidence  which  we 
have  before  set  out  shows  the  agreement  be- 
tween plaintiff  and  defendant  In  regard  to 
the  sale  of  the  timber  and  the  loan  of  the 
money  to  pay  off  the  purchase-money  notes, 
and  plaintiff's  action  in  the  consummation  of 
the  agreement  should  defeat  his  right  to  a 
forfeiture,  If  any  he  had. 

[3]  The  admission  of  plaintiff  that  the  land 
has  greatly  increased  in  value  and  that  his 
reason  for  refusing  to  dismiss  his  suit,  and 
thus  enable  defendant  to  carry  out  the  agree- 
ment was  his  desire  to  profit  at  the  expense 
of  his  cotenant  does  not  accord  with  the 
rule  of  equity  which  requires  that  he  who 
asks  relief  from  a  court  of  equity  must  come 
with  clean  hands.  He  cannot  ask  that  de- 
fendant's title  In  the  property  be  declared 
forfeited  and  vested  In  him  because  of  de- 
fendant's failure  to  pay  her  portion  of  the 
purchase  money  for  the  land,  when  he  admits 
that  he  has  not  kept  his  agreements  with 
defendant  In  good  faith,  and  that  but  for  his 
refusal  to  carry  out  his  agreement  defendant 
would  have  been  enabled  to  discharge  her 
obligations  In  a  large  measure,  at  least  U 
not  entirely. 

It  follows  that  the  judgment  of  the  court 
below  should  be  reversed,  and  the  cause  re- 
manded ;  and  It  has  been  so  ordered. 

Reversed  and  remanded. 
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HOUSTON  OHBONICIiB  PUB.  CO.  v. 

BOWEN.     (No.  e99&) 

<C!o<ut  of  Civil  Appeals  of  Texas.     Galveston. 

Not.  9,  1915.     Rehearing  Denied 

Dec.  2,  1916.) 

1.  Apfkai.  awd  Ebbob  «=3742  —  Absignmbnt 
OF  Ebbob— Statxmxnt  or  OB.rEoTioN. 

An  assignment  of  error  in  the  admission  of 
evidence  cannot  be  considered,  where  the  state- 
ment following  it  does  not  show  what  objection 
was  made  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;    Dec.  Dig.  <S=»742.1 

2.  IiIBBL  ASD  SLAIf  DXB  €=9l03— AOIION— EtI- 
DBNCK. 

In  an  action  for  libelous  publication,  in- 
cluding what  took  place  in  plalntifTs  room,  the 
officers  arrested  him  on  sospicion  that  he  might 
be  guilty  of  a  murder  committed  in  another 
state,  undertaking  to  describe  vrith  great  par- 
ticularity what  happened  at  that  time,  it  was 
permissiole  for  pleinlifC  to  show  the  untruth  of 
the  pnbUcation  by  testimony  as  to  the  ajctual 
•ocurrencea  when  he  was  arrested. 

[Ed.   Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  (  281 ;  Dea  Dig.  «=3l03.] 

8.  Appeal  akd  Ebbob  $=3742— Absiqnukhis 
or  Brbob— SumciENOT  of  Statement. 
In  an  action  for  libel,  an  assignment  of  er- 
ror in  permitting  plaintiff  and  another  witness 
to  testiqr  that  plaintiff  had  not  been  taken  before 
•  magistrate  after  his  arrest  was  not  supported 
by  a  statement  that  plaintiff,  on  direct  examina- 
tion as  to  whether  the  officer  read  any  warrant 
to  him  when  he  was  arrested,  answered  that 
they  did  not  have  any  warrant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;  Dec.  Dig.  «=>742.] 

4.   LiBBI.  AND    SLiANDBB  ^=>7  —   AoTIONABLB 

WoBWS— Ohabg*  or  CBiiac. 

A  pubUcation  in  a  daily  newspaper  of  large 
clrcnlanon  that  plaintifC,  who  had  come  from  At- 
lanta, 6a.,  had  acted  so  peculiarly  as  to  attract 
the  attention  of  detectives,  and  had  been  arrest- 
ed and  imprisoned  without  a  warrant  upon  a 
mere  unfounded  suspicion  that  he  was  guilty  of 
the  murder  of  a  girl  who  had  been  killed  in 
Atlanta,  and  for  whose  murderer  a  reward  had 
been  offered,  and  of  the  finding  of  a  girl's  blood- 
stained clothing  hanging  from  the  window  sill  of 
the  room  occupied  b^  plaintiff,  with  a  personal 
description  of  plaintiff  and  a  publication  of  his 
picture  and  that  of  the  murdered  girl  in  the 
same  issue,  was  libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  libel   and 
Slander,  Cent  Dig.  {§  17-78;  Dec.  Dig.  <g=>7.] 

6.   LlBEI.   AND    SLANDBB   $=»55  —  ACTIONABLE 

LiBKI/— Daicaoes. 

The  publication  and  orculation  of  matter 
libelous  per  se  as  to  the  plaintiff  entitled  him 
to  actual  damages,  even  tiiough  a  part  of  thQ 
publication  was  privileged. 

[Ed.   Note.— For   other  cases,   see  Libel  and 
Slander,  Cent  Dig.  $  833;  Dec. 'Dig.  <S=s>55.] 

6.  LlBEI,    AND    SUURDEB    «S>5   —    MAUCB    — 

Damages. 

Plaintifl,  libeled  by  the  publication  of  an  ar- 
ticle libelous  per  se,  was  entitled  to  recover  ac- 
tual damages,  and  was  not  required  to  prove 
malice  except  as  a  basis  for  the  recovery  of  ex- 
emplary damages. 

[E^.  Note.— For  other  cas^s,   see  Idbel  and 
Slander,  Gent  Dig.  §  278;  Dec.  Dig.  <8=s>6.] 

7.  Tbial  «=s>194— Instbdotions— Wkiqht  or 

SI  VTDSN  CB 

In  an  action  for  libel,  defendant's  requested 
diarge  that  the  pUdntiS  having  failed  to  show 
by  a  preponderance  of  the  evidence  that  defend- 


ant in  publishing  the  article  was  actuated  by 
express  malice,  defendant  was  not  liable,  was 
properly  refused,  as  being  on  the  weight  of  the 
evidence,  in  that  it  assumed  that  plaintiff  had 
failed  to  prove  malice  by  a  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  OlVial,  Cent. 
Dig.  St  413,  436,  439-441,  446-454,  456^66; 
Dec.  Dig.  <S==»194.] 

8.  Libel  and  Slandeb  €=>4— "Malice." 

"Malice,"  in  an  action  for  libel,  means  an 
act  done  with  a  bad  or  wicked  intent  and  the 
specific  intention  to  inpure,  or  an  act  done  with 
such  wanton  or  gross  udiserence  as  to  indicate 
an  utter  disregard  of  consequences. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  111 ;   Dec.  Dig.  <S=s>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

9.  TBIAL  «=>260  —  INSTBUOTION  —  RbQDEBW 

— Dauaoes. 

In  an  action  for  libel,  defendant's  requested 
charge  on  the  issue  of  exemplary  damages  was 
properly  refused,  where  the  court's  main  charge 
thereon  was  sufficiently  full  and  fair  to  protect 
the  defendant  in  all  its  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-656 ;   Dec  Dig.  <S=>260.] 

10.  Libel  and  Slandeb  ®=342— Pbitileqe — 
Judicial  ob  Adminibtbativb  Pbooebdinos. 

The  publication  of  plaintiff's  unwarranted 
arrest  and  imprisonment  by  police  officers  on  a 
mere  suspicion  of  his  connection  with  a  murder 
then  being  investigated  in  another  state  was  'not 
in  the  absence  of  malice,  privileged  as  a  publica- 
tion of  a  proceeding  in  the  administration  of  law, 
where  the  entries  on  the  police  blotter  showing 
the  time  of  arrest  plaintiff's  name,  occupation, 
and  residence,  that  ne  was  being  held  and  that 
he  was  released,  was  not  shown  to  be  required 
by  any  ordinance  or  shown  to  have  been  made  in 
a  proceeding  in  the  administration  of  the  law ; 
and,  even  if  that  were  so,  nothing  contained  in 
the  entries  justified  the  pnbUcation  that  plain- 
tiff had  been  arrested  and  imprisoned  for  the 
murder  by  a  certain  named  person. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  S§  127-129;  Dec.  Dig.  <S=> 
42.] 

11.  Libel  and   Slandeb  $=>5 — "Malice"— 
What  Constituteb. 

In  an  action  of  libel,  it  is  not  necessary  that 
malice  be  shown  by  proof  of  ill  will,  animosityi 
or  hatred,  or  by  willful  or  wanton  act  of  gross 
indifference  or  an  act  done  vrith  the  specific  in- 
tent to  injure  the  person  injured;  but  it  may 
be  inferred  from  the  fact  that  the  publication 
was  made  with  such  utter  recklessness  as  to  in- 
dicate a  disregard  of  the  consequences. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  !  278;   Deo.  Dig.  ®=»5.] 

12.  Libel  and  Slander  ®=3ll2  —  Action  — 
StTTFiciENCY  OP  Evidence  of  Malice. 

I^vidence,  in  an  action  for  libel  in  publishing 
plaintiff's  unwarranted  arrest  and  imprisonment 
on  the  mere  suBpicion  of  his  connection  with  a 
murder  committed  in  another  state,  held  suffi- 
cient to  show  actual  malice,  justifying  an  award 
of  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  325-341 ;  Dec.  Dig.  ^=> 
112.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  W.  Woods,  Special  Judge. 

Action  by  Paul  P.  Bowen  against  the  Hous- 
ton Chronicle  Publishing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 
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Hunt,  Myer  ft  Teagle,  of  Houston,  for  ap- 
pellant W.  W.  Klrkpatrlck,  G.  W.  Tharp, 
and  W.  J.  Jobnson,  all  of  Houston,  for  ap- 
pellee. 

McMEiANS,  J.  Paul  P.  Bowen  brought 
tbls  suit  against  the  Houston  Chronicle  Pub- 
lishing Company,  a  corporation,  Marcelus  K 
Foster,  Charles  B.  Gillespie,  George  Bl.  Kep- 
ple,  Leon  J.  Van  Laeys,  anil  Robert  A.  Big- 
gins, for  the  recovery  of  $20,000  as  actual 
and  $10,000  exemplary  damages,  growing  out 
of  a  publication  in  the  Houston  Chronicle,  a 
daily  newspaper  published  in  the  dty  of 
Houston,  in  its  issue  of  May  6,  1913,  of  an 
alleged  libelous  and  defamatory  article  of 
and  concerning  him.  Plaintiff  dismissed  as 
to  all  the  defendants  except  the  Houston 
Chronicle  Publishing  Company.  A  trial  be- 
fore a  Jury  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  $2,000  as  actual  and 
$1,000  as  exemplary  damages,  from  which 
the  defendant  has  appealed. 

The  article  in  question  Is  as  follows: 

"Phagan  Murder  Suspect  Held  in  Houston. 

"Youth  Prom  Atlanta  Is  Placed  in  Jail  by  the 
•     Police  of  Tiaa  City. 

"His  Moans  and  Weeping  at  Hotel  St.  Jean  Be- 

Bult  in  His  Arrest 

"Mary   Phagan,   14- Year   Old   Girl  Who   Was 

KiUed. 

"[Then  follows  a  picture  of  Mary  Phagan.] 

"'Why  Did  I  Do  It?'   Weepa  Youth  in  His 
Boom. 

"Arrested  Be  Denies  He  Ever  Knew  GirL 

"Paul  P.  Bowen,  a  bookkeeper  and  stenogra- 
pher from  Atlanta,  Ga.,  is  being  detained  by 
police  authorities  here  in  connection  with  the 
murder  of  14-year  old  Mary  Phagan  of  that  city. 
Bowen  was  arrested  last  night  by  Chief  of  Po- 
lice Davison,  Chief  of  Detectives  Peyton  and 
I>etective  Hilton  at  1520  Texas  avenue,  at  the 
corner  of  Crawford  street 

"  'A  night  of  terror,'  as  officers  term  it,  led  to 
the  detention  of  Bowen.  Sunday  night  in  room 
214  at  the  St  Jean  Hotel,  Main  street  and  Prai- 
rie avenue,  the  young  man  paced  the  floor  and 
moaned.  Persons  in  adjoinmg  rooms  were  un- 
able to  sleep  and  reported  to  the  management 
that  somethmg  was  wrong  in  the  room.  An  in- 
vestigation discovered  Bowen  poring  over  lettws 
and  newspaper  accounts  of  the  murder  and  cry- 
ing aloud. 

"  'Oh,  why,  why  did  I  do  it'  he  is  said  to  have 
cried.  'I  would  not  have  done  it — I  ought  not 
to  have  done  that — if  I  had  It  to  go  over  I 
wouldn't  do  it,'  were  repeatedly  heard  by  those 
who  listened  and  who  frequently  walked  through 
the  ball  in  an  effort  to  get  some  cause  for  the 
peculiar  actions  of  the  man. 

"Shadowed  All  Day  Monday. 

"Monday  the  young  man  was  shadowed  and 
the  matter  was  reported  to  tlie  detective  depart- 
ment. About  6  o'clock  he  registered  off  and 
moved  to  Texas  avenue  and  Crawford  street 
There  he  engaged  a  room  for  a  week.  Lost 
night  shortly  after  midnight,  the  officers  went  to 
the  place  and  talked  with  him. 

"Bowep  answered  a  Imock  at  his  room  door 
and  then  straightened  himself  and  looked  direct- 
ly at  the  officers.  'Who  are  you  fellows,  and 
what  do  you  want  here?'  he  asked. 

"The  officers  answered  that  they  wanted  to 
talk  to  him,  and  he  then  invited  them  into  his 
room.    He  kept  a  distance  from  them,  however, 


and  held  in  his  right  hand  an  open  knife.  Bowen 
appeared  nervous  throughout  a  conversation  of 
perhaps  15  minutes,  but  replied  to  all  queries 
promptly  and  to  the  point 

"When  one  of  them  told  him  to  'consider  your- 
self under  arrest,'  he  coolly  answered,  Tlliat's 
all  right,  but  you've  got  the  wrong  man.'  He 
closed  his  knife  and  handed  it  to  an  officer  as  he 
sat  on  the  side  of  the  bed.  To  one  officer  he 
pointed  out  his  trunk  and  grip. 

"Officers  opened  the  trunk  and  started  ran- 
sacking it.  They  lifted  out  clothes — some  good 
ones  that  indicated  a  well-dressed  man— and 
then  piled  letters,  post  cards  and  pictures  on  the 
floor. 

"  "If  I  had  a  gun  you  would  never  go  (at  this 
point  the  article  is  continued  on  page  13  under 
the  headlines :  "  'Why  Did  I  Do  It?'  Weeps 
Youth  in  Room.  Arrested  He  Denies  He  Ever 
Knew  Girl,"  as  follows:)  through  that  trunk,' 
said  Bowen.  'The  things  in  there  are  mine  and 
not  yours— I  don't  know  anything  about  this  af- 
fair and  you'll  have  to  show  me  strong.' 

"Officers  talked  to  him  for  more  than  an  hour 
at  the  police  station,  but  Bowen  stoutly  denied 
any  knowledge  of  the  killing  of  the  young  girl. 
He  continued  to  show  nervousness,  however,  and 
frequently  inquired  of  the  detectives  why  he  was 
being  questioned  in  such  a  manner. 

"  'If  I  had  had  the  least  suspicion  that  this 
would  happen  to  me,  I  wouldn  t  have  been  in 
Houston  long— I  would  have  left  here  Sunday 
night,'  he  is  attributed  as  saying. 

"No  information  could  be  obtained  stronger 
than  of  a  circumstantial  nature,  such  as  led  to 
his  being  taken  into  custody.  He  was  placed  in 
cell  No.  2  upstairs  and  across  the  hall  from  the 
chief  detectives'  office.  He  slept  but  little  and 
did  not  undress  to  lie  down.  Tuesday  morning 
he  was  at  the  cell  door  early. 

"Complains  of  Being  nred. 

"Bowen  complained  of  being  hungry.  He  de- 
clared, too,  that  he  was  tired — almost  worn  out 
He  walked  the  floor  nervously,  then  sat  down  on 
the  side  of  his  cot  He  next  stepped  to  the 
grating  and  inquired  if  he  was  going  to  be  'al- 
lowed to  starve  to  death,'  or  would  he  be  given 
some  breakfast 

"About  9  o'clock  he  was  taken  into  a  private 
office  with  Chief  of  Detectives  Peyton  and  De- 
tectives Andrew  and  Shelly.  He  admitted  that 
he  had  lived  in  Atlanta  and  had  come  from  that 
dty  to  Houston.  But  that  be  ever  knew  Mary 
Phagan  he  stoutly  denied.  He  snapped  his  an- 
swers to  the  officers. 

"When  shown  the  pictures  found  in  his  trunk 
and  grip  he  pointed  out  a  number  of  persons, 
including  several  young  ladies.  He  declared 
though  that  none  of  them  are  'Mary  Phagan  or 
any  of  her  kinfolk.'  He  told  the  officers  again 
and  again  that  he  had  never  heard  of  the  girl, 
but  admitted  that  he  knew  the  place  where  she 
hud  worked. 

"The  newspaper  clippings,  all  of  them  accounts 
of  the  murder,  Bowen  failed  to  explain.  Ha 
was  shown  them  and  portions  of  them  were  read 
to  him.  He  admitted  that  he  is  familiar  with 
the  story  of  the  crime  through  reading  the  pa- 
pers, and  said  his  interest  is  simply  because  At- 
lanta is  his  home. 

"Bowen  came  to  Houston  Sunday  night  pre- 
sumably from  New  Orleans,  although  this  has 
not  been  determined,  as  the  prisoner  declined 
to  talk  about  his  arrival  as  freely  as  he  did  oth- 
er matters.  He  went  directly  to  the  St  Jean 
Hotel  and  asked  for  a  room. 

"  'What  kind  of  a  room  do  yon  want?*  was 
asked  him.     'I  want  a  dollar  room,'  he  replied. 

"  'Sorry,  sir,  but  we  haven't  got  anything  less 
than  a  dollar  fifty,"  the  clerk  answered. 

"Bowen  turned  and  walked  to  the  door  with 

his  grip  in  hand.    The  clerk  called  him,  but  he 

;  did  not  heed  it  and  started  out     The  clerk  ran 

to  the  door  and  explained  that  he  had  just  dia- 
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covered  a  dollar  room  vacant.  The  young  man 
returned  and  registered. 

"On  the  book  he  wrote,  'Paul  P.  Bowen,  At- 
lanta, Ga./  in  a  bold  hand.  There  was  no  ef- 
fort to  conceal  his  identity  or  the  city  from 
which  he.  came.  The  clerk  assigned  him  to  room 
214  and  ordered  his  grip  sent  to  it.  He  turned 
to  the  guest  then  and  inquired: 

"•Atlanta,  eh?" 

"  •Yes,  Atlanta,'  was  the  only  reply. 

•The  yonng  man  went  to  his  room  and  a  few 
minutes  later  went  out  for  supper.  He  had  reg- 
istered  at  7:45  o'clock.  Before  9  o'clock  he 
was  in  his  room. 

"Read  Letters  and  Weeps. 

"He  did  not  retire  at  that  honr,  though. 
Opening  his  grip,  it  developed,  Bowen  read  and 
re-read  some  letters.  Most  of  these  were  from 
young  ladies.  He  wept  and  then  threw  aside  the 
missives. 

"Picking  from  among  the  contents  of  the  grip 
a  number  of  newspaper  clippings  he  pored  over 
them  as  if  eager  to  get  every  word  of  every  sen- 
tence, ^en  ne  moaned  aloud:  'Oh,  if  I  hadn't 
done  that '  Why  did  I  do  it !  What  did  I  do  it 
for!' 

"Mrs.  A.  Blanchette  of  Texas  City  occupied 
an  adjoining  room.  She  was  unable  to  sleep  or 
even  rest.  The  young  man,  she  told  oflRcers, 
alarmed  her  and  she  feared  something  serious 
was  the  matter.  She  finally  advised  the  night 
clerk  at  the  hotel  and  he  investigated. 

"Mrs.  Blanchette  and  the  clerk  heard  the 
young  man  moaning,  both  told  detectives.  They 
decided,  however,  that  it  was  best  not  to  disturb 
him. 

"Bowen  continued  his  actions  and  talked  to 
himself  complaining  of  being  lonesome.  He 
begged  to  himself  for  company.  He  moaned  and 
paced  the  floor  and  sobbed  aloud.  The  clerk 
peered  into  the  room  and  saw  the  letters,  pic- 
tures and  pieces  of  newspapers  were  scattered 
about  him. 

•The   Hotel  Clerk   Determined  to  Watch   the 
Tonng  Man. 

••Bertillion  Bxpert  Jones  of  the  police  depart- 
ment has  apartments  at  the  St.  Jean  Hotel  and 
to  him  the  clerk  confided  the  story.  It  was 
thai  the  detectives  were  advised  and  began  to 
watch  him. 

"About  6  o'clock  Monday  Bowen,  who  had 
been  in  and  out  of  the  hotel  all  day,  walked  to 
the  desk  and  announced,  that  he  would  "register 
off.'  He  sent  to  room  214  for  his  grip.  In  the 
meantime  his  trunk  was  still  at  the  railroad  sta- 
tion. 

"Attaches  of  the  hotel  lost  trace  of  the  young 
man  when  he  first  left  the  hotel,  but,  thinking 
that  something  was  wrong,  decided  to  locate 
him  again.  They  found  that  he  did  not  leave 
the  city.  His  baggage — a  trunk— was  discover- 
ed at  the  station  and  traced  to  1520  Texas  ave- 
nue, a  rooming  and  boarding  house. 

"Bowen  engaged  his  room  late  in  the  evening, 
and  then  went  uptown.  He  returned  to  his 
room  late.  A  few  minutes  before  midnight  the 
police  decided  to  interview  him.  The  three  men 
—Chiefs  Davison  and  Peyton  and  Detective 
Hilton — went  to  the  house,  where  he  was  taken 
into  custody.    , 

"Man  Is  About  22  Years  Old. 

"Bowen  is  about  22  years  of  age  and  has  light 
bs<r.  He  is  well  dressed  and  well  educated.  He 
hiu  been  a  bookkeeper  and  stenographer  and 
<Jaimed  that  he  worked  in  Atlanta,  Ga.,  for  the 
Morrow  Transfer  Company.  He  gave  his  home 
address  as  108  Ivy  street. 

"Ho  has  worked  in  several  places  in  Georgia, 
Alabama,  Louisiana  and  Texas.  He  claimed 
that  it  is  his  first  visit  to  Houston.  He  de- 
clined to  tell  the  police  anything  about  his  rela- 


tions or  any  of  his  business  connections,  except 
as  given  above. 

"Bowen  is  slight  of  build,  perhaps  5  feet  6  or 
7  inches  in  height  He  weighs  about  125 
pounds  and  appears  brisk  and  energetic.  He 
admitted  to  officers  that  he  had  lived  in  At- 
lanta many  years,  nearly  all  his  life.  He  de- 
nied, however,  that  he  knows  anything  about 
the  National  Pencil  Factory,  Leo  Frank,  the 
manager,  or  any  persons  connected  with  or  em- 
ployed in  the  factory. 

"To  officers  he  proved  a  most  unusual  prison- 
er. He  talked  freely  about  some  matters,  but 
was  evasive  about  others.  Efforts  to  corner  him 
in  every  Instance  proved  in  vain,  though  at 
times  it  seemed  that  he  was  on  the  verge  of 
complete  explanation. 

"Bis  whereabouts  and  movements  for  the  oast 
several  weeks  are  a  blank  to  the  officers.  While 
he  has  seemed  to  be  giving  information,  when 
threshed  out  and  connected  it  has  resulted  in 
nothing  worth  while.  Several  times  be  has 
crossed  himself  in  stories,  the  officers  say,  but 
always  has  managed  to  clear  up  the  discrepan- 
cies. 

"Evidently  a  'Ladies  Man.' 

"That  he  is  a  'ladies  man'  is  conceded  from 
the  numerous  letters  and  photos  found  among 
his  effects.  He  had  in  his  grip  and  trunk  per- 
haps a  hundred  pictures,  the  most  of  them  ama- 
teur work.  They  show  youn^  men  and  women 
on  auto  rides  and  picnic  parties,  individual  pic- 
tures, couples  and  in  gronps.  When  shown 
them  be  merely  laughed  and  made  a  jocular  re- 
mark about  some  girl  being  'pretty.' 

"Batches  of  letters  and  post  cards  were  found. 
The  letters  are  nearly  all  from  young  ladies. 
Some  of  them  are  endearing  ones.  A  few  are 
from  young  men  friends.  Many  of  the  letters 
are  signed  'Mary.'  None  was  signed  'Mary 
Phagan.'  The  signature  of  one  letter  bore  the 
initials  'M.  J.  P.'  This  the  police  thought  might 
have  been  written  hy  the  Phagan  girl. 

"$3,200  in  Rewards  Offered. 

"Rewards  aggregating  $3,200  have  been  offer- 
ed for  the  arrest  and  conviction  of  the  person 
who  killed  14-year  old  Mary  Phagan. 

"The  Atlanta  Constitution  and  the  Georgian 
each  has  offered  $1,000  reward. 

"At  the  suggestion  of  Mayor  Woodward,  the 
city  of  Atlanta  has  ofEered  a  reward  of  $1,000. 

"The  state  of  Georgia,  through  the  Governor, 
has  offered  a  reward  of  $200. 

"Bowen's  detention  was  continued  Tuesday  at 
the  suggestion  of  Chief  of  Police  Beavers  of 
Atlanta,  Ga.  He  wired  Chief  of  Detectives 
George  Peyton  as  follows: 

"  'Hold  Bowen  and  investigate.  I  am  inves- 
tigating here.  Will  Rush  Information.  Keep 
office  advised.' 

"Girl's  Undervest  is  Found  Hanging  from  Win- 
dow Sill  of  the  Room  Bowen  Occupied. 

"Hanging  from  the  window  of  room  214,  St. 
Jean  Hotel,  the  room  occupied  by  Bowen,  has 
been  found  a  blood-stained  undervest,  such  as 
might  be  worn  by  a  girl.  It  was  of  small  size 
as  if  to  suit  a  girl  from  14  to  10  years  of  age. 

"The  discovery  of  the  undervest  was  made 
Monday  morning.  A  guest  of  the  hotel  saw  it 
fluttering  from  the  window  and  advised  an  at- 
tache of  the  place.  It  was  wrapped  in  a  paper 
and  sent  to  the  police  station. 

"It  is  believed  that  an  effort  was  made  to 
throw  the  vest  out  of  the  window  and  that  it 
caught  on  the  ledge.  It  was  not  seen  there  be- 
fore Monday  morning.  Two  guests  at  the  hotel 
declared  that  it  was  not  there  Sunday  early  in 
the  night. 

"The  vest  has  blood  stains  toward  the  top  of 
the  breast  and  about  half  way  down  at  the 
front.  At  the  back,  between  the  shoulders,  a 
slight  trace  of  blood  was  also  found.  The  vest 
Is  being  held  in  connection  with  other  proper- 
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ties  by  the  detectives.    Bowen  has  not  been  ad- 1 
vised  of  the  finding  of  the  vest. 

"What  bearing  ft  lias  on  the  case  has  not  yet 
been  developed.  Chief  Peyton  said  Tuesday 
that  he  would  detennine  it  this  afternoon,  per- 
haps, as  well  as  some  other  things  that  are  be- 
lieved to  be  worth  while— but  yet  in  incubation." 

The  publication  of  this  article  In  the  Hous- 
ton Chronicle,  owned  and  published  by  the 
Houston  Chronicle  Publishing  Company,  In 
Its  issue  of  May  6, 1913,  was  admitted  by  de- 
fendant, as  was  also  the  publication  of  the 
picture  of  the  murdered  girl,  Mary  Phagan, 
and  the  picture  of  the  plaintiff  In  the  same 
Issue.  The  circulation  of  the  Houston  Chron- 
icle containing  the  publlcatton  amounted  to 
more  than  33,000  copies. 

[1]  Appellant's  first  assignment  of  error 
complains  of  the  action  of  the  court  in  ad- 
mitting In  evidence,  over  the  objection  of 
defendant,  the  testimony  of  the  witness 
George  Andrews,  who  testified  as  to  a  con- 
versation between  the  witness  and  the  wit- 
ness Peyton  with  reference  to  holding  plain- 
tiff In  custody  until  the  chief  of  police  of 
Atlanta  could  be  heard  from.  The  assign- 
ment cannot  be  considered  for  the  reason 
that  the  statement  following  It  does  not 
show  what  objection  was  made  to  the  in- 
troduction of  this  testimony. 

[2]  We  overrule  the  second  assignment  of 
error,  which  complains  of  the  action  of  the 
court  in  permitting  the  plaintiff  to  testify  as 
to  what  happened  at  his  (the  plalutUI's) 
room,  at  the  time  the  ofilcers  placed  him  un- 
der arrest.  The  article  complained  of,  and 
above  set  out,  undertook  to  describe  with 
great  particularity  what  happened  at  that 
time^  and  it  was  permissible  for  plaintiff  to 
show.  If  he  could,  the  untruth  of  the  pub- 
lication by  testimony  as  to  the  actual  oc- 
currences at  bis  room  when  he  was  arrested. 

[S]  The  third  assignment  complains  that 
the  court  erred  in  permitting  the  plaintiff 
and  the  witness  Peyton  to  testify,  over  Its 
objection,  that  plaintiff  was  not  taken  before 
a  magistrate  after  his  arrest  The  state- 
ment following  the  assignment  is  substan- 
tinlly  as  follows: 

"While  the  plaintiff,  Bowen,  was  on  direct 
examination,  his  counsel  asked  him  the  follow- 
ing question:  •  •  •  'Did  the  officer  read  any 
warrant  to  you  that  night?'  'No,  sir;  tbe:r  did 
not  have  any  warrant.*  Counsel  for  plaintiff 
then  asked  the  witness  George  Peyton:  'Did 
yon  have  any  warrant  for  his  arrest r  Answer: 
'No,  sir ;  we  did  not  have  any  warrant.'  " 

It  Is  manifest  that  this  statement  is  in- 
Bnlfident  to  sustain  the  assignment  complain- 
ing, as  It  does,  of  the  action  of  the  court  in 
permitting  tlie  witnesses  to  testify  that  plain- 
tiff was  not  taken  before  a  magistrate. 

[4,  5]  The  publication  as  a  whole  was  libel- 
ous per  se,  and  the  court  therefore  did  not 
err  in  so  instructing  the  jury  and  in  also 
Instructing  them,  that  the  publication  and 
circulation  by  the  defendant  being  admitted, 
to  return  a  verdict  In  favor  of  plaintiff  for 
actual  damai;es.  even  though  a  part  of  the 
publication  was  privileged,  which  we  are  not 


prepared  to  concede.  The  fourth  asdgnment, 
raising  the  point.  Is  oyermled. 

[8, 7]  The  fifth  assignment  complains  of 
the  refusal  of  the  court  to  give  the  following 
special  charge  requested  by  appellant: 

"The  plaintiff  having  failed  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  defendant 
m  publishing  the  article  complained  of  was  ac- 
tuated by  express  malice,  you  will  let  your  ver- 
dict t>e  for  the  defendant." 

The  article  being  libelous  per  se,  the  plain- 
tiff was  entitled  to  recover  actual  damages, 
and  was  not  required  to  prove  malice  except 
as  a  basis  for  the  recovery  of  exemplary 
damages.  This  being  true,  the  charge  re- 
quested was  an  erroneous  statement  of  the 
law,  for  by  its  terms  it  denied  a  recovery  of 
actual  damages  unless  express  malice  actu- 
ating the  publication  was  shown.  The  charge 
was  also  properly  refused  because  it  was  on 
the  weight  of  the  evidence,  In  that  it  as- 
sumed that  the  plaintiff  had  failed  to  prove 
malice  by  a  preponderance  of  the  evidence. 
The  preponderance  of  the  evidence,  under 
the  facts  of  this  case,  was  a  question  pecul- 
iarly within  the  province  of  the  jury  to  de- 
termine, and  not  a  question  of  law  to  be 
decided  by  the  court  The  assignment  is 
overruled.  , 

[I,  I]  The  sixth  assignment  complains  at 
the  refusal  of  the  court  to  give  the  follow- 
ing special  charge  requested  by   appellant: 

"In  order  to  find  exemplary  damages  aeoinst 
the  defendant,  the  publication  charged  to  have 
been  made  by  it  must  have  been  wanton  and 
malicious.  By  the  term  'malice,'  as  used  herein 
and  in  other  charges  submitted  to  you  by  the 
court  is  meant  a  bad,  wicked,  or  vile  intent; 
the  intentional  and  wicked  doing  of  a  wrong 
hurtful  to  another.  Therefore  if  you  should 
find  that  the  publication  as  made,  if  it  was  made 
by  the  defendant  was  libelous,  and  that  it  was 
not  privileged,  yet  if  you  find  from  the  evidence 
that  the  defendant  acting  through  its  officers 
and  agents,  was  not  actuated  by  malice  in  mak- 
ing said  publication,  then  as  to  exemplary  dam- 
ages you  will  find  for  defendant" 

The  tharge  was  correctly  refused  on  two 
grounds:  First  the  definition  of  mallcek 
therein  given,  was  too  restricted;  and,  sec- 
ond, the  court's  main  charge  on  the  Issue  of 
exemplary  damages  was  sufficiently  full  and 
fair  to  protect  the  defendant  in  all  of  its 
rights.  In  Houston  Chronicle  Publishing  Co. 
V.  McDavId,  173  S.  W.  470,  in  defining  the 
word  "malice,"  it  is  said: 

"A  willful  or  wanton  act  or  gross  indifference, 
as  used  in  the  definition  of  maUce,  means  an  act 
done  with  the  specific  intention  to  injure  the 
person  that  was  injured,  or  an  act  done  with 
such  utter  recklessness  as  to  indicate  a  disre- 
gard of  consequences." 

The  requested  charge  omits  from  the  defi- 
nition of  malice  the  matter  of  gross  Indiffer- 
ence and  of  recklessness  that  would  indicate 
a  disregard  of  consequences,  and  would  deny 
a  recovery  except  upon  proof  that  the  pub- 
lication was  actuated  by  a  bad,  wicked,  or 
vile  intent  and  with  the  specific  intention  to 
injure  the  plaintiff.  The  assignment  is  over- 
ruled. 

[10]  The  serentb  assignment  complains  of 
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tbe  refnsal  of  the  court  to  give  the  Jury  the 
fourth  special  charge  reqnestecl  by  the  appel- 
lant, which  contained  tbe  Instruction  that 
the  publication  In  a  newspaper  of  a  fair, 
true,  and  Impartial  proceeding  In  a  court  of 
Justice,  or  a  proceeding  In  the  administration 
of  the  law,  such  as  tbe  arrest  of  a  person.  Is 
privileged  matter  under  the  law,  and  no  ac- 
tion wUl  lie  for  the  publication  of  such  pro- 
ceedings unless  such  publication  Is  made 
from  actual  malice  on  the  part  of  tbe  party 
publishing. 

It  is  asserted  by  the  proposition  wD&et  the 
assignment  that  It  being  true  that  plaintiff 
was  arrested  and  Incarcerated,  and  these 
facts  being  matters  of  public  record  In  tbe 
police  department  of  the  dty  of  Hoastcm,  de- 
fendant bad  the  right  to  publish  same,  for 
which  plaintiff  oould  bava  no  caoae  of  action 
except  under  proof  of  actual  mallca. 

We  think  that  In  refusing  to  give  the 
charge  the  court  committed  no  error.  It  la 
not  pretended  that  the  arrest  was  made  upon 
a  warrant  Issued  therefor  by  the  proper  au- 
thorities, but  the  contrary  was  conclnsiyely 
shown.  When,  after  his  arrest,  plaintiff  waa 
taken  to  tbe  police  station,  the  following  en- 
tries were  made  in  the  blotter  or  police  dock- 
et there  k^  for  racb  purpose : 

"Time  of  arrlTaL  Tuesday,  May  &  1813,  1 
jL  m.  Entered  P.  P.  Bowea,  white,  22 ;  male. 
Occnpation,  clerk.  Seaidence,  Newman,  Ga. 
Offense,  hold.  Arresting  officer,  Peyton  and 
Hilton.  Diapoaition  of  case,  released  by  Chief, 
May  6,  6  p.  m." 

There  was  no  evidence  to  show  that  tbe 
ordinances  of  tbe  city  of  Houston  required 
the  keeping  of  such  a  do<^et,  or  from  which 
It  can  be  Inferred  that  tb«  mtrles  made  there- 
in was  a  proceeding  In  a  court  of  Justioe,  or 
other  official  proceeding  authorized  by  law 
In  the  administration  of  the  law,  such  as  to 
render  as  privileged  the  publication  of  entries 
made  therein.  But  even  if  this  is  not  true, 
there  Is  nothing  contained  In  the  entries  to 
Justify  the  publication  that  the  plaintiff 
bad  been  arrested  and  Incarcerated  for  the 
murder  of  Mary  Fhagan,  and,  this  being  true, 
tbe  charge  was  correctly  refused.  Tlie  aa- 
signment  is  overruled,  as  well  as  the  eighth, 
ninth,  and  tenth,  wUcb  present  substantially 
the  same  point. 

[11, 12]  The  eleventh  assignment  complains 
that  tbe  verdict  of  the  Jury  awarding  ex- 
emplary damages  was  unsupported  by  the 
evidence  and  by  a  total  lack  of  testimony  to 
Show  actual  malice  upon  the  part  of  the  de- 
fendant, its  offloers  and  agenta 

It  may  be  conceded  that  there  was  no  111 
will,  animosity,  or  hatred  entertained  by  tbe 
defendant  or  its  officers  toward  tbe  plaintiff, 
and  that  In  that  sense  there  was  no  express 
malice  shown  by  tbe  evidence.  But  in  a  case 
of  libel  it  is  not  required  that  malice  be 
shown  by  proof  of  ill  will,  animosity,  or 
batred,  nor  Is  it  essential  to  show  a  willful 
or  wanton  act  or  gross  indifference  or  an  act 
dome  with  the  specific  intention  to  injure  the 
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person  that  was  injured;  but  malice  may  be 
Inferred  from  the  fact  that  the  act  complain- 
ed of  was  done  with  such  utter  recklessness 
as  to  indicate  a  disregard  of  the  conse- 
quences. Houston  Chronicle  Pub.  Co.  v.  Mo- 
Davld,  178  S.  W.  470;  Pessinger  v.  El  Paso 
Times  Co.,  164  S.  W.  1175;  Cotulla  v.  Kerr, 
74  Tex.  95,  11  S.  W.  1058.  15  Am.  St  Bep. 
819;  King  v.  Sassaman,  64  S.  W.  804. 

The  facts  that  gave  rise  to  tbe  publication 
are  that  the' plaintiff  was  unjustly  suspected 
by  certain  police  officers  of  Houston  to  be 
guilty  of  the  murder  of  Mary  Phagan  in  At- 
lanta, Oa.  Acting  upon  a  mere  suspidcn 
they  took  the  plaintiff  into  their  custody, 
wlthont  any  warrant  having  been  issued  for 
his  arrest,  and  therefore  without  authority 
of  law  (Code  Crim.  Proc.  art  269),  and  in- 
carcerated him.  It  was  upon  these  facts  that 
the  article  hereinbefore  copied  was  bullded. 
There  was  no  proof  to  show  that  the  reporter 
for  the  newspaper  was  Justified  in  writing, 
or  the  defendant  in  publishing,  the  statement 
that  "bis  moans  and  weeping  at  tbe  Hotel  St 
Jean  result  in  bis  arrest,"  or  the  statement, 
"  'Why  did  I  do  It'  weeps  youth  in  room," 
or  that  a  "night  of  terror"  led  to  the  deten- 
tion of  Bowen,  nor  that  "Sunday  night  in 
room  214,  at  tbe  St  Jean  Hotel,  •  •  • 
the  young  man  paced  tbe  floor  and  moaned. 
Persons  in  adjoining  rooms  were  unable  to 
sleep  and  reported  to  tbe  management  that 
something  was  wrong  in  the  room.  An  in- 
vestigation discovered  Bowen  poring  over  let- 
ters and  newsi)aper  accounts  of  the  murder 
and  crying  aloud.  'Ob,  why,  why  did  I  do 
if  be  is  said  to  have  <^ed.  1  ought  not  to 
have  done  it — I  ought  not  to  have  done  that 
— If  I  bad  it  to  go  over  I  wouldn't  do  it,'  were 
repeatedly  heard  by  those  who  listened  and 
who  frequently  walked  through  the  hall  in 
an  effort  to  get  some  cause  for  the  peculiar 
actions  of  the  man." 

It  seems  that,  upon  the  mere  fact  of  tbe 
arrest  and  incarceration  of  the  plaintiff,  an 
energetic  and  enterprising  reporter  of  the 
Chronicle,  Higglns  by  name,  evolved  from  bis 
fertile  brain  a  mass  of  circumstantial  evi- 
dence tending  to  establish  that  plaintiff  had 
murdered  Mary  Phagan;  and,  if  the  truth 
of  any  of  the  statements  was  proved  on  the 
trial,  the  appellant  has  failed  to  call  atten- 
tion to  it  in  its  brief.  From  aught  that  ap- 
pears to  tbe  contrary,  the  damning  circum- 
stances as  related  in  the  publication  were 
without  tile  semblance  of  truth,  and  tbe  de- 
fendant published  the  entire  sensational  arti- 
cle without  question  or  inquiry  as  to  its  truth 
or  falsity,  so  far  as  the  evidence  shows,  and 
with  reckless  disregard  of  the  consequences. 
There  was  an  entire  absence  of  probable 
cause  for  the  publication,  and,  as  shown  by 
the  authorities  above  dted,  malice,  in  such 
circumstances,  may  be  inferred.  We  over- 
rule  the  assignment. 

The  twelfth  assignment  complains  that  the 
verdict  is  excessive.    We  have  carefully  re- 
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Tlewed  the  evidence  In  this  regard  and  have 
concluded  that  the  amount  of  the  award  was 
jasuaed. 

No  reversible  errors  appear  In  the  record, 
and  therefore  the  Judgment  of  the  court  be- 
low Is  affirmed. 

Affirmed, 


OAMDBaj  FIRE  INS.  CO.  v.  TARBEOTJGH. 
(No.  6952.) 

(Court  of  (Svil  Appeals  of  Texas.     Galveston. 

Nor.  12,  1015.     Rehearing  Denied 

Dec.  23,  1915.) 

1.  INSUBANCK  <S=»335—PoLiCT— Conditions— 

Inventoby. 

A  provision  of  a  fire  insurance  policy  that 
insured  would  take  a  complete  itemized  inven- 
tory of  stock  on  hand,  and  that  otherwise  the 
policy  should  be  void,  was  met  by  the  insured's 
inventory  showing  the  number  of  pieces  of  his 
pine,  oak,  and  gum  lumber,  the  dimensions  of 
each  piece,  and  the  total  number  of  feet  of  each 
kind  separately,  though  it  did  not  give  the  class 
of  the  lumber  or  state  its  value. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §g  862.  853;  Dec.  Dig.  .&=>335.] 

2.  Evidence  (S=s461— Pasoi.  Bvidbncb— Fib* 
Insxtbanob. 

In  an  action  upon  a  policy  covering  a  stock 
of  lumber,  defended  on  the  ground  that  it  Is 
void  for  want  of  an  inventory  required  by  it, 
testimony  of  the  insured  that  before  it  was  is- 
sued the  msurer's  agent  told  him  what  the  in- 
ventory should  contain,  that  he  followed  such 
instruction,  and  that  his  inventory  was  approved 
by  the  agent,  was  admissible  to  show  the  kind 
of  inventory  contemplated  by  the  parties  before 
and  at  the  time  the  policy  was  issued. 

fEd.  Note. — For  other  _ca8esj_  see  Evidence, 
Cent  Dig.  §§  2129-2133 ; .  Dec.  Dig.  ®=»461.] 

Appeal  from  District  Court  Nacogdoches 
County;  L,  D.  Gulnn,  Judge. 

Action  by  R.  H.  Yarbrongh  against  the 
Camden  Fire  Insurance  Company.  Judg- 
ment for  plalntlfl,  and  defendant  appeals. 
Affirmed. 

June  C.  Harris  and  Audley  Harris,  both  of 
Nacogdoches,  and  Thompson,  Knight,  Baker 
&  Harris  and  Geo.  S.  Wright,  all  of  Dallas, 
for  appellant  King  &  Seale,  of  Nacogdoches, 
for  appellee. 

LANE,  J.  This  suit  was  instituted  by  R. 
H.  Xarbrougb,  plaintiff,  against  the  CJcuuden 
S^re  Insurance  Association  of  New  Jersey,  a 
corporation,  to  recover  upon  a  policy  of 
fire  Insurance  for  $2,000  issued  by  said  asso- 
ciation upon  a  stock  of  lumber  owned  by  the 
plaintiff,  and  which  was  thereafter  destroyed 
by  fire.  The  case  was  tried  before  a  jury  up- 
on special  issues'  submitted  by  the  court  and 
In  answer  thereto  it  returned  the  following 
answers: 

First  The  total  cash  market  value  of  the 
lumber  of  plaintiff  that  was  burned  in  the 
fire  in  July,  1913,  at  Grisby,  Tex.,  was  |5,- 
176.86. 

Second.  The  luml>er  burned  was  not  set 
on  fire  by  any  one. 

Third.  The  plaintiff  did  not  set  the  lum- 
ber on  fire. 


Upon  such  findings  of  the  Jury  the  court 
rendered  Judgment  in  favor  of  the  plaintiff 
against  the  defendant  for  |2,000,  interest, 
and  costs  of  court  From  this  Judgment,  the 
Camden  Fire  Association  has  appeitled. 

In  appellant's  brief  it  has  grouped  its 
first  and  second  assignments,  which  are  as 
follows: 

First  assignment  of  error: 

"The  court  erred  in  refusing  defendant's  spe- 
cial  charge  No.  1,  wherein  the  court  was  re- 
quested to  instruct  the  jury  to  return  a  verdict 
for  the  defendant,  for  the  reason,  among  others, 
that  the  undisputed  evidence  shows  that  the 
plaintiff  neglected  and  failed  to  comply  with  the 
record  warranty  clause  requiring  the  taking  and 
presenting  of  books,  inventories,  and  records, 
and  that  tha  policy  was  void." 

Second  assignment  of  error: 

"The  court  erred  in  refusing  defendant's  spe- 
cial charge  No.  2,  wherein  the  court  was  re- 
quested to  instruct  the  jury  to  return  a  verdict 
for  the  defendant  for  the  reason,  among  others, 
that  the  undisputed  evidence  shows  that  the 
plaintiff  failed  to  substantially  comply  with  the 
record  warranty  clause,  one  of  the  provisions  of 
the  contract  of  insurance  sued  upon." 

Under  this  group  of  assignments  appel- 
lant submits  but  one  proposition,  which  is 
as  follows: 

"The  provision  of  the  policy  sued  upon  to  the 
effect  that,  unless  a  complete,  itemized,  and 
detailed  inventory  of  the  stock  has  been  taken 
within  12  months  prior  to  the  issuance  of  th« 
policy,  such  an  inventory  shall  be  taken  within 
30  days  after  the  issuance  of  the  policy,  is  a 
reasonable  one,  and  a  failure  of  the  assured  to 
produce  such  nn  inventory,  taken  within  l2 
months  prior  to  the  Issuance  of  the  policy,  or 
within  30  days  thereafter,  avoided  such  policy, 
and  entitled  the  defendant  to  an  instructed  veiv 
diet" 

Secti<m  1  of  said  Insurance  policy  Is  as 
follows: 

"The  assured  will  take  a  complete  itemized  in- 
ventory of  stock  on  hand  at  least  once  in  each 
calendar  year,  and  within  twelve  months  of  the 
last  preceding  inventory,  if  such  has  been  tik- 
en.  Unless  such  inventory  has  been  taken  with- 
in twelve  calendar  months  prior  to  the  date  of 
this  policy,  and  together  with  a  set  of  books 
showing  a  complete  record  of  the  business  trans- 
acted since  the  taking  of  such  inventory  is  on 
hand  at  the  date  of  this  policy,  one  shall  be  tak- 
en within  tliirty  days  after  the  date  of  this 
policy,  or  in  each  and  either  case  this  entire 
policy  shall  be  null  and  void.  It  is  understood 
and  agreed  that  this  clause  and  the  require- 
ments thereof  is  one  of  the  inducing  clauses  of 
the  acceptance' of  this  risk  herein  assumed,  and 
the  issuance  of  this  policy,  and  that  the  terms 
and  requirements  thereof  are  material  to  the 
risk,  and  to  this  insurance,  and  to  any  loss  and 
damage  happening  to  the  property  described  in 
this  policy. 

That  the  policy  sued  upon  was  issued  by 
the  defendant  that  it  was  dated  June  7, 
1913,  and  was  to  run  to  December  7,  1913. 
that  after  the  middle  of  May  next  preced- 
ing the  issuance  of  the  policy  plaintiff  Iiad 
taken  a  complete  list  of  the  lumber  insured, 
showing  the  numt)er  of  pieces  of  each  class 
thereof  as  to  its  width,  thickness  and  length, 
and  showing  amount  of  pine,  gum,  and  oak 
lumber  separately,  was  unquestioned  and  un- 
disputed. 


^ssVoT  other  cas«B  see  same  topic  and  KBT-NUMBSR  In  all  Key-Numbered  Dieests  and  Indexee 
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R.  H.  Yarbrongb,  after  testifying,  OQ  di- 
rect examination,  that  the  local  agents  of 
the  appellant  who  negotiated  the  contract  of 
insurance  with  him  were  Miss  Jennie  Harris 
and  Thos.  J.  Hall,  testified  further  as  fol- 
lows: 

"I  furnished  Mr.  Hall  and  Miss  Jennie  Harris 
■with  an  inrentory  of  this  lumber  when  I  took 
out  the  insurance.  They  looked  over  it  and  ac- 
cepted the  risk.  I  had  a  conversation  with  them 
when  I  took  this  policy  out  aa  to  the  value  of 
tl:Ls  lumber.  I  placed  a  value  of  $12.50  per 
1,000  feet  all  around  on  the  lumber  when  I  In- 
sured it.  I  made  the  inventory  so  I  would  know 
how  much  lumber  I  had  there.  I  wanted  to  get 
it  insured.  Yes,  sir;  I  say  I  wanted  to  get  it 
insured.  I  went  to  Miss  Jennie  Harris,  and 
she  told  me  what  to  do.  Yea,  sir;  I  say  they 
told  me  what  to  do.  I  followed  their  instruc- 
tions all  the  way  through." 

This  testimony  was  uncontradicted.  Ap- 
pellant, however,  excepted  to  the  admission 
at  that  portion  of  said  testimony  wherein 
the  witness  said  "she  told  me  what  to  do,"  as 
being  immaterial  and  could  in  no  way  affect 
the  contract  of  Insurance  upon  which  plain- 
tiff sues.  Tbis  witness,  on  cross-examina- 
tion by  counsel  for  appellant,  testified  as 
follows: 

"I  think  it  was  some  time  in  June,  I  be- 
lieve it  was  just  before  that  inventory  was  tak- 
en, that  I  had  this  conversation  with  Miss  Jen- 
nie Harris.  I  was  here  and  talked  to  her  a 
■lonth  before  I  got  the  insurance  policy  issued, 
I  think.  I  talked  to  her  and  Mr.  Hall  both. 
Yes:  I  talked  to  both  of  them.  I  talked  to 
Mr.  Hall.  It  was  up  there  in  the  office.  There 
are  two  offices  rijrht  there  together.  I  talked 
to  both  of  them.  I  talked  (o  them  in  her  office 
and  in  his  office,  too.  I  hardly  know  them  apart. 
Bers  is  the  first  one,  and  his  is  the  next  Yes, 
■ir;  in  the  agency  office.  Tea.  sir;  I  had  a 
conversation  with  Mr.  Hall  before  the  policy 
was  issued.  I  had  a  conversation  with  him 
several  times,  and  I  think  I  did  before,  and  I 
Iniow  I  did  afterwards.  Yes,  sir;  I  had  one 
before.  I  couldn't  give  any  antes.  I  think  it 
was  back  in  June,  back  of  May,  I  think.  I 
had  tile  conversation  with  Mr.  Hall  up  there  in 
tiie  office.  I  think  I  talked  with  them  both  the 
seme  day.  They  were  both  there.  The  two 
were  there  when  I  was  talking.  Yes,  sir;  be- 
fore the  policy  was  issued,  and  I  had  a  conversa- 
tion with  them  after  it  was  issued,  too.  The 
very  first  conversation  I  ever  had  up  there  was 
with  Miss  Jennie,  and  she  gave  me  the  outline  of 
what  it  would  take  tQ  get  insurance,  about  the 
location  and  distance,  and  all  of  that,  and  then 
about  the  inventory;  told  me  how  it  should  be 
gotteh  np.  Miss  Jennie  did  that,  and  I  went 
•head  then  and  got  this  inventory  and  furnished 
it  to  tbem,  had  Mr.  Rhodes  to  make  it  and  I 
fDmished  it  to  them,  and  I  think  Mr.  Hall  was 
present  when  I  presented  it." 

[1]  It  will  be  seen  that  by  appellant's  only 
proposition  under  Us  first  and  second  assign- 
ments it  is  allgeed  that  appellee  had  failed  to 
bave  or  take  a  complete  itemized  inventory 
of  his  stock  of  lumber  Insured,  as  provided  in 
section  1  of  said  Insurance  policy,  and  there- 
fore said  policy  is  void.  His  insistence  is 
that  the  inventory  taken  does  not  meet  the 
requirements  of  the  policy.  In  that  it  does  not 
give  the  class  of  lumber,  as  to  bow  much  of 
It  was  first  class,  how  much  second  class,  and 
80  on,  and  In  not  stating  its  value. 

We  have  already  stated  the  Inventory 
■hows  the  number  of  pieces  of  the  pine  lum- 


ber, the  nnmber  of  pieces  bf  the  oatc  lumber, 
and  the  number  of  pieces  of  the  gum  lumber, 
separately.  It  also  shows  the  length,  breadth, 
and  thickness  of  such  pieces  and  the  total 
number  of  feet  of  the  pine,  gum,  and  oak  sep- 
arately. The  policy  does, not  require  an  ap- 
praisement of  the  lumber  as  Insisted  upon  by 
appellant 

In  support  of  appellant's  proposition  we 
are  dted  to  Western  Assurance  Co.  v.  Ke- 
mendo,  94  Tex.  367,  60  S.  W.  661 ;  Fire  Ass'n 
of  Philadelphia  v.  Calhoun,  2»  Tex.  Civ.  App. 
409,  67  S.  W.  153 ;  Roberts-WiUis-Taylor  Co. 
V.  Sun  Ins.  Co.,  19  Tex.  Civ.  App.  338,  48  8. 
W.  559 ;  Orient  Ins.  Co.  v.  Dorroh-Kelly  Co., 
135  S.  W.  1165;  Royal  Exchange  Ins.  Co.  v. 
Rosborough,  142  S.  W.  70 ;  Delaware  Ins.  Co. 
V.  Monger  &  Henry,  74  S.  W.  792;  Shawnee 
Fire  Ins.  Co.  v.  Bowell,  80  OkL  466,  119  Pac. 
985;  and  others. 

That  the  purported  Inventories  shown  In 
the  cases  cited  are  not  in  any  sense  complete 
inventories  of  the  properties  to  which  they 
were  Intended  to  relate  there  can  be  no  doubt, 
and  we  fully  agree  with  the  holdings  in  those 
cases  as  to  the  insufficiency  of  inventories 
therein  set  out  But  in  the  present  case  we 
tUak  the  Inventory  shown  by  the  facts  is  in 
substantial  compliance  with  section  1  of  the 
policy  of  insurance  in  this  case,  and  that  it 
was  Just  such  Inventory  as  was  contemplated 
and  demanded  by  the  appellant  association  of 
appellee.  We  therefore  overrule  appellant's 
assignments  of  error  one  and  two. 

What  has  been  said  as  to  assignments  1 
and  2  will  also  apply  to  assignment  3,  and  for 
the  same  reason  given  for  overruling  said  as- 
signments 1  and  2  we  overrule  assignment  3. 

[2]  The  fourth  assignment  insists  that  the 
ooart  erred  In  permitting  R.  H.  Yarbrough  to 
testify  that  before  the  issuance  of  the  policy 
Miss  Harris,  the  agent  of  the  insurance  asso- 
ciation, with  whom  he  negotiated  for  the  issu- 
ance of  the  policy,  told  him  what  the  inven- 
tory required  by  the  policy  was  to  contain, 
that  he  followed  her  instructions  in  making 
the  inventory  in  question  in  every  particular, 
and  after  its  preparation  and  before  the  issu- 
ance of  the  policy  he  presented  same  to  said 
agent,  and  that  she  approved  the  same  and  is- 
sued the  policy.  Appellant's  proposition 
under  this  assignment  is  that: 

"A  conversation  between  the  aeent  of  an  In- 
surance company  and  the  assured  in  reference 
to  what  should  be  done  to  comply  with  the  writ- 
ten contract  of  insurance,  which  took  place  prior 
to  the  writing  of  the  contraict,  is  merged  into 
the  written  contract,  and  in  a  suit  upon  the 
written  contract  evidence  of  such  conversation 
id  not  admissible." 

We  think  the  inventory  taken  was  a  sub- 
stantial compliance  with  the  requirements  Of 
the  policy,  independent  of  the  testimony  ob- 
jected to,  hot  we  also  think  sach  testimony 
was  admissible  to  show  what  kind  of  inven- 
tory was  contemplated  by  the  negotiating 
parties  before  and  at  the  time  the  policy  was 
issued,  and  we  therefore  overrule  the  fourth 
assignment 
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This  disposes  of  all  of  appellant's  asslga- 
ments,  and,  as  we  find  no  error  committed  by 
tbe  court  In  the  trial  of  the  case,  the  judg- 
ment of  the  trial  court  Is  affirmed. 

Afflnued. 


BEEVES  ▼.  SIMPSON  et  al.     (No.  69S5.) 

(C!oart  of  0ml  Appeals  of  Texas.     Galveston. 

Nov.  24,  1915.    Rehearins  Denied 

Dec.  23,  1S16.) 

1.  Wills   9=>608  —  Oorbtbtjction  —  Bstatks 
Cbeated— Rule  ik  Shxllet's  Cask. 

Where  the  testator  devises  a  life  estate  in 
lands  to  his  son  and  the  remainder  to  his  heirs, 
and  his  heirs  predecease  the  devisee,  the  life  ten- 
ant takes  the  fee  under  the  rule  in  Shelley's 
Case. 

IBd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |§  1372-1378;  Dec.  Dig.  «=a608.] 

2.  Wills   «=»682  —  Conbtbuotion  —  Estates 
Cbeatbd— Tbubts. 

A  will  devising  lands  to  trustees  to*  control 
and  manage  the  property  and  to  pay  the  in- 
come for  the  support  of  a  son  and  his  family, 
the  remainder  on  his  death  to  his  heirs  does 
not  create  a  life  estate  in  the  son,  but  he  is  only 
a  beneficiary  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1802,  1607-1611;   Dec.  Dig.  <e=>682.] 

8.  Trusts  €=>114— Executed  Tbustb. 

In  such  case,  where  the  will  provided  that 
the  devise  should  be  used  for  the  benefit  of  all 
children  lawfully  bom  to  the  son,  the  trust  was 
not  executed;  no  time  being  stated  tor  the  as- 
certainment of  the  children  of  the  class. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §  164;   Dec.  Dig.  <8=>114.] 

4.  EVIDENCK  «=»58  —  PBEStnrPTIONS  —  Possi- 

BiLiTT  or  IsatiE. 

In  ascertaining  when  children  of  a  class 
not  otherwise  determined  shall  be  ascertained, 
it  is  presumed,  under  the  common  law,  that  a 
man  or  woman  is  capable  of  having  issue  until 
his  death. 

{Ei.  Note.— For  other  cases,  see  BSvidence, 
Cent  Dig.  |  80;   Dec.  Dig.  e=>5&.} 

Appeal  from  District  Court,  Burleson  Coun- 
ty; Ed.  R.  Sinks,  Judge. 

Action  by  J.  H.  Reeves  against  P.  H.  Simp- 
son and  another,  as  substitute  trustees,  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Garrett  &  Gerland,  of  Caldwell,  and  Wal- 
lace &  Moore,  of  Cameron,  for  appellant  C, 
S.  Williams  and  R.  J.  Alexander,  both  of  Cald- 
well, for  api)eUeea 

PLEASANTS,  G.  J.  This  snlt  was  brought 
by  appellant  against  appellees  P.  H.  Simpson 
and  W.  E.  Simpson,  substitute  trustees  under 
the  will  of  Edward  Reeves,  deceased,  and 
Lula  J.  Gromartle,  a  sister  of  appellant,  and 
her  husband,  Nell  J.  Cromartie,  D.  E.  Reeves, 
a  brother,  and  Annie  Holllngsworth,  a  sister 
of  appellant,  each  of  whom  is  a  devisee  and 
legatee  under  said  will.  The  purpose  of  the 
suit  was  to  have  the  will  construed  as  giving 
appellant  a  fee-simple  title  In  one-fifth  of 
the  estate  of  the  testator. 

The  record  discloses  the  following  facts: 
Bldward    Reeves   died    testate   In   Burleson 


county,  Tex.,  in  July,  1900,  leaving  five  chil- 
dren, Mrs.  Lula  J.  Cromartie,  D.  El  Reeves,  J. 
H.  Reeves,  plaintiff,  Mrs.  Annie  Holllngs- 
worth, and  Xemines  Reeves,  as  his  only  heirs 
at  law.  Xemines  Reeves  died  during  the  pen- 
dency of  this  suit  intestate  and  without  issue. 
Edward  Reeves'  will  was  duly  probated  In 
Burleson  county,  Tex.,  on  the  '  day  ot 
September,  1900,  and  in  accordance  with  the 
will  the  estate  of  said  Reeves  was  partition- 
ed, and  the  land  described  in  plaintlfT's  peti- 
tion was  awarded  to  the  trustees  named  in 
said  will  as  trustees  of  the  plalntlfl.  Plaln- 
uers  wife,  Ethel,  died  In  1889,  before  the  tes- 
tator, Edward  Reeves,  and  the  only  chUd 
of  his  marriage  died  in  Infancy  before  the 
death  of  Its  mother.  The  plaintiff  married 
Mattie  Wheeler  on  May  IS,  1900,  and  she 
was  his  wife  and  living  with  him  at  the 
death  of  the  testator ;  plaintiff  and  said  Mat> 
tie  Wheeler  were  divorced  in  1903.  Th« 
plaintiff  now  has  no  living  wife,  and  has  no 
living  children  and  no  desceudents  of  living 
children,  and  plaintUTs  heirs  at  law  are  the 
defendants  Mrs.  liUla  J.  Cromartie,  D.  BL 
Reeves,  and  Mrs.  Annie  HoUingsworlli.  The 
trustees  named  in  the  will,  viz.,  A.  W.  Mc- 
Iver  and  Emmett  B.  Bell,  are  deceased,  and 
the  defendants  P.  H.  Simpson  and  W.  EL 
Simpson  have  been  appointed  trustees  by  the 
court  tn  the  manner  provided  In  the  wiU. 
At  the  time  of  the  making  of  tbe  will  and  be- 
fore, the  plaintiff  was  of  extravagant  and  dis- 
solute habits  and  had  made  away  with  all 
property  inherl^  from  his  mother's  estate 
and  also  from  his  grandfather's  estate,  and 
all  property  given  him  by  his  father,  the  tes- 
tator; that  such  extravagant  habits  were 
well  known  to  his  father  before  and  at  the 
time  of  making  the  will.  The  estates  Inherib- 
ed  by  plaintiff  as  aforesaid  were  small  and 
were  expended  by  plaintiff  prior  to  the  mak- 
ing of  the  will  by  tbe  testator.  ' 

The  following  is  a  copy  of  so  much  of  the 
will  as  relates  to  the  points  at  Issue: 

"Item  IIL  I  will  and  bequeath  the  residue  ot 
my  estate,  after  paying  my  debts  and  giving  the 
piano  to  my  daughter,  Annie  Beeves,  as  follows: 
To  my  daughter  Lula  J.  Cromartie,  wife  of  Neil 
Cromartie,  subject  the  limitations  below  named, 
one-fifth  part  of  my  said  estate,  but  with  the  ex- 
ceptions and  reservations,  that  she  shall  not  be 
permitted  to  sell  any  part  of  tbe  lands  which 
she  may  receive,  in  the  partition  of  my  estate, 
but  she  may  receive  and  enjoy  the  rents  and 
revenues  arising  from  said  lands  during  her  nat- 
ural life  and  at  her  death  the  same  to  pass  to 
her  children ;  to  my  son  David  E.  Reeves  one- 
fifth  part,  to  my  daughter  Annie  Reeves  one* 
fifth  part  and  to  my  son  Xemines  Beeves  one* 
fifth  part,  and  to  A.  W.  Mclver  and  Emmett  B. 
Bell  as  trustees  for  my  son  James  Henry 
Beeves,  and  his  wife  and  such  children  as  may 
lawfully  bora  unto  my  said  son  James  Henry 
Beeves,  one-fifth  part  to  be  held  and  used  by 
them  as  hereinafter  directed  in  this  will,  and 
direct  that  in  the  partition  of  my  estate  that 
each  receive  an  equal  share  of  land  and  per- 
sonal property  or  as  nearly  so  as  is  practicable. 

"Item  IV.  It  is  my  will  that  all  of  my  person- 
al property,  except  notes  and  accounts,  be  sold 
by  my  executors  hereinafter  named,  as  soon  aft- 
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er  mjr  death  as  ia  practicable,  and  that  the  aame 
be  sold  for  cash,  or  on  credits  as  to  my  execu- 
tors may  seem  best,  and  in  case  they  sell  on  a 
credit  that  they  take  notes  with  approved  seco- 
rities  for  the  purchase  money  therefor. 

"Item  V.  I  direct  that  the  said  A.  W.  Mclver 
and  ESmmett  B.  Bell,  aa  traatees  for  my  son 
James  Henry  and  his  wife  Ethel,  and  such  chil- 
dren as  may  be  lawfully  bom  unto  him,  shall 
manags  and  control  the  one-fifth  part  willed  to 
them  as  trustees  as  aforesaid,  as  follows:  They 
shall  invest  what  money  they  may  so  receive, 
over  and  above  a  reasonable  support  to  the  par- 
ties above  provided  for,  in  good  interest-bearing 
notes,  secured  by  vendor's  lien  on  land,  or  a 
deed  of  trast  on  ample  real  estate,  with  the 
highest  legal  rate  of  interest  they  can  get  there- 
for; to  manage  and  contrdl  the  land  and  such 
other  property  as  may  be  set  apart  to  them  atf 
snch  trustees  in  the  partition  of  my  estate,  in 
such  manner  as  may  seem  best  to  them  for  their 
said  trust  estate,  to  rent  or  lease  the  land  of 
■aid  estate;  and  out  of  the  rents  and  revenues 
arising  from  said  trust  estate,  by  way  of  in- 
terest or  otherwise  to  allow  to  the  said  James 
Henry  Reeves,  and  his  wife  Ethel,  as  long  as 
she  may  be  the  wife  or  widow  of  said  James 
Henry  Reeves  and  to  snch  children  as  may  be 
lawfully  bom  nnto  said  James  Henry  Reeves, 
a  reasonable  support.  In  case  the  said  Ethel 
shall  be  divorced  from  the  snid  James  Henry 
Reeves,  or  in  case  she  shall  after  his  death 
marry  again,  then  she  is  to  receive  no  further 
support  or  allowance  from  said  trust  estate.  In 
case  of  the  death  of  my  said  son  James  Henry 
Reeves,  then  the  one-fifth  part  willed  in  tmst 
for  him  and  his  wife  and  children  or  as  much 
thereof  as  may  be  left  thereof  shall  pass  and 
descend  to  his  lawful  heirs  saving  such  part 
however  as  may  be  sufficient  to  support  and 
maintain  the  said  Btiiel  Reeves,  shoi^d  she  un- 
der the  provisions  of  this  will  be  entitled  to  re- 
ceive the  same.  In  case  of  death  or  refusal  to 
act  of  either  said  trustees,  then  the  district 
court  of  Burleson  county,  Texas,  shall  appoint 
a  sulwtitiite  or  substitutes  for  said  trustees  and 
in  case  of  the  death  of  either  or  both  of  the  sub- 
stitute trustees  of  the  said  court  shall  appoint 
another  substitute  or  substitutes,  as  the  case 
may  be,  the  power  to  appoint  to  continue  as 
long  as  the  said  James  Henry  Beeves  may  live ; 
it  being  my  intention  to  at  all  times  have  two 
trustees  for  said  estate.  Said  trustees  to  have 
reasonable  compensation  for  managing  saU 
tmst  estate." 

01  Under  appropriate  assignments,  appel- 
lant contends  that,  his  wife  and  child  having 
died  before  the  death  of  the  testator,  the 
beqnest  as  to  them  lapsed,  and  that  the  de- 
vise to  blm  being  in  effect  a  devise  for  life 
vltb  remainder  to  his  heirs,  under  the  rule 
In  Sbell^'s  Case,  he  took  a  fee-simple  title, 
and  that  the  trial  court  erred  In  not  so  hold- 
ing. 

If,  as  contended  by  appellant,  the  will 
should  be  construed  as  giving  him  a  life  es- 
tate in  the  lands  thereby  divided  with  re- 
mainder to  his  heirs  at  law,  under  the  rule  in 
Shelley's  Case  which  has  been  uniformly 
enforced  by  the  courts  of  this  state  and  Is 
a  well-settled  rule  of  property  In  this  juris- 
diction, the  intention  and  desire  of  the  tes- 


tator cannot  be  given  effect,  and  appellant 
would  have  a  fee-simple  title  to  the  property. 
Lacey  v.  Floyd,  09  Tex.  112,  87  S.  W.  6«5; 
Hancock  v.  Butler,  21  Tex.  804;  Hawkins 
V.  Lee,  22  Tex.  644;  Seay  t.  CockteU,  102 
Tex.  280,  115  S.  W.  1160. 

[2]  We  do  not  tbtnk,  however,  that  this 
wlU  should  be  so  construed.  The  legal  title 
to  the  property  in  controversy  is  placed  by 
the  will  in  the  trustees  therein  named,  and 
the  only  estate  given  to  appellant  is  a  reason- 
able support  during  his  Ufe  out  of  the  in- 
come of  the  tmst  estate.  By  the  clear  and 
nnamblguous  language  of  the  Instrument  the 
estate  Is  willed  and  bequeathed  to  the  trus- 
tees, not  to  appellant,  and  when  the  instru- 
ment is  considered  as  a  whole  It  is,  we  think, 
clear  that  it  was  the  intention  of  the  testator 
to  place  the  legal  title  in  the  trustees,  who 
are  given  the  exclusive  control  and  manage- 
ment of  the  property  and  directed  to  apply 
such  portion  of  the  income  as  might  be  nec- 
essary to  the  reasonable  support  of  appellant, 
his  wife,  and  such  children  as  might  be  law- 
fully bom  to  appellant,  and  the  will  cannot 
be  construed  as  bequeathing  a  life  estate  in 
the  property  to  appellant,  but  only  makes 
him  a  beneficiary  of  the  trust  estate  bequeath- 
ed to  the  named  trustees  and  their  successors. 
Dulin  v.  Moore,  96  Tex.  135,  70  S.  W.  742; 
Eskridge  et  aL  v.  Trust  Co.,  29  Tex.  Olv.  App. 
571,  69  S.  W.  087;  Farrell  v.  Cogley,  146  S. 
W.  315;  Appel  V.  Childress,  53  Tex.  Civ. 
App.  607,  116  S.  W.  129. 

[3, 4]  It  seems  clear  to  us  that  so  long  as 
appellant  lives  the  trust  Imposed  upon  the 
trustees  named  In  the  will,  and  their  succes- 
sors as  provided  in  the  will,  cannot  be  regard- 
ed as  an  executed  trust  They  are  directed  to 
control  and  manage  and  invest  the  income  of 
the  trust  estate  in  part  for  the  benefit  of  appel- 
lant "as  long  as  the  said  James  Henry  Reeves 
shall  live,"  and  also  for  the  benefit  of  any 
children  that  may  be  lawfully  bom  to  him. 
This  latter  provision  establishes  a  trust  not 
only  tor  the  benefit  of  appellant  during  his 
life,  but  also  for  the  benefit  of  any  children 
bom  to  him.  Under  the  common  law,  which 
is  in  force  in  this  state,  men  and  women  are 
regarded  as  capable  of  having  children  as 
long  as  they  live.  Coke  on  Littleton,  28;  2 
Blackstone,  p.  125;  May  v.  Bank  &  Trust 
Co.  (Ky.)  150  S.  W.  12,  48  L.  B.  A.  (N.  S.) 
885 ;  Qulgley  v.  Qulgley  (Ky.)  170  S.  W.  623, 
and  172  S.  W.  1071 ;  Kesterton  v.  Bailey,  35 
Tex.  Civ.  Am>.  235,  80  S.  W.  97;  Rand  v. 
Smith,  153  Ky.  616, 155  S.  W.  1134. 

From  the  views  above  expressed.  It  follows 
that  the  judgment  of  the  trial  court  should  be 
affirmed,  and  it  has  been  so  ordered. 

Affirmed. 
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SHIPP  V.  CAHTWEIGHT  et  aL    (Na  6960.) 

(Court  of  Ciril  Appeals  of  Tezaa     Galveston. 

Kov.  12,  1915.    Rehearing  Denied 

Dec  9,  1915.) 

1.  Appeal  and  Ebbob  ®==>742— Assionusntb 
— Statbmknts — Sufficiency. 

An  assignment  that  the  trial  court  erred 
in  setting  aside  a  judgment  rendered  at  a  for- 
mer term  can  be  reviewed  only  upon  a  full  state- 
ment, showing  what  issues  were  joined  and  what 
the  evidence  was  on  the  former  trial 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;   Dec.  Dig.  «=9742.] 

2.  Apf£ai.  and  Ebbob  4s>742 — ^Assignments 

— suffioibnct. 

An  assignment,  complaining  that  the  court 
erred  in  not  disregarding  the  findings  of  the 
jury  on  special  issues  and  in  not  rendering  judg- 
ment in  favor  of  plaintiff,  cannot  be  considered, 
where  not  followed  by  a  statement  showing  the 
special  issues  submitted,  the  answers  of  the 
jury,  and  all  of  the  material  evidence  relied  up- 
on to  show  that  the  answers  were  not  war- 
ranted ;  therefore  where  the  only  statement  was 
that  the  answers  were  not  supported  by  the 
facts,  the  assit^nment  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  <S=>742.] 

3.  Appeal  and  Ebbob  ®=>759— Bbiefs— Sor- 

FICIENCY. 

Under  rule  29  for  Courts  of  Civil  Appeals 
(142  !j.  W.  xii),  declaring  that  assignments  of 
error  shall  be  copied  in  the  brief,  the  brief  of 
an  appellant  presents  no  matter  for  review 
when  the  assignments  were  not  literally  copied 
therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3094 ;   Dec.  Dig.  <&=>759.] 

4.  Tbial  «=s>143  —  Dibecteo  Vebdict  — Bvi- 

DBNCB. 

Where  the  evidence  is  conflicting,  the  court 
should  not  direct  a  verdict  for  either  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  342,  343 ;    Dec.  Dig.  «=>143.] 

6.  Impbovkments    €=4  —  Compensation  — ' 

Good  Faith. 

That  one  in  possession  knew  of  plaintiff's 
adverse  claim  to  the  laud  will  not  deprive  him 
of  the  ri^bt  to  compensation  for  improvements; 
for  he  might,  in  good  faith,  have  believed  him- 
self the  trne  owner,  and  have  been  ignorant  of 
plaintiff's  superior  rights. 

£Ed.  Note. — For  other  cases,  see  Improve- 
ments, Cent  Dig.  U  4,  7-26 ;   Dec.  Dig.  <S=34.] 

6.  Appeal  and  Ebbob  <S=3l06S  —  Review  — 
Habmless  Ebbob. 

Where  the  jury  found  in  favor  of  defend- 
ant, the  erroneous  refusal  of  a  charge  on  defend- 
ant s  right  to  compensation  for  improvements 
is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4225-^28,  4230;  Dec. 
Dig.  <8=s>1068.] 

7.  Appeal  and  Erbob  «=»10G8  —  Review  -; 
Habuless  Ebbob. 

Where  the  jury  found  that  plaintiff  and  his 
predecessors  had  occujpied  the  land  for  10  con- 
secutive years  before  institution  of  suit  the  er- 
roneous refusal  of  the  court  to  so  charge  was 
immaterial 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4225-4228,  4230;  Dec. 
Dig.  <£=s>106&] 

8.  Appeal  and  Ebror  €=3742— Assioniients 
OF  Ebbob— Pbopositions. 

An  assignment  of  error,  followed  by  a  prop- 
osition not  germane,  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {  3000 ;  Dec.  Dig.  <8=»742.] 


9.  Apfsal  and  Ebbob  «=»742^AasiaNiCENTB 

OF  Ebbob — Statement. 

An  assignment,  complaining  of  the  intro- 
duction of  testimony  given  by  plaintiff  on  a  for- 
mer trial,  presents  nothing  for  review,  where 
the  statement  did  not  show  the  nature  of  the 
testimony,  its  materiality,  or  the  objections 
urged. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;   Deo.  Dig.  «=s>742,] 

Appeal  from  District  Court,  Nacogdoches 
County ;  Li  D.  Qulnn,  Judge. 

Action  by  J.  C.  Slilpp  against  Leonidas 
Cartwrigbt  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

June  C.  Harris,  Audley  Harris,  and  Geo. 
V.  Ingraham,  all  of  Nacogdoches,  for  appel- 
lant Blount  &  Strong,  of  Nacogdoches,  for 
appellees. 

McMEANS,  J.  J.  0.  SUpp  brought  this 
suit  against  Leonidas  Cartwrigbt,  K.  X.  Pat- 
terson, and  M.  S.  Orittin  to  recover  100 
acres  of  land,  part  of  the  J.  W.  Anderson 
survey,  in  Nacogdoches  county.  In  addi- 
tion to  the  ordinary  allegations  in  suits  of 
trespass  to  try  title,  plaintiff  pleaded  the 
statute  of  limitations  of  10  years.  The  case 
was  tried  before  a  Jury,  and  resulted  In  a 
verdict  in  response  to  special  issues  in  favor 
of  the  defendants,  upon  which  a  Judgment 
in  defendants'  favor  was  entered,  and  from 
which  the  plaintiff  has  appealed. 

[1]  Appellant,  by  his  first  assignment  of 
error,  complains  of  the  action  of  the  court  in 
setting  aside  a  judgment  rendered  in  bis 
favor  at  a.  former  term  of  court  and  grant- 
ing to  the  defendants  a  new  trial.  If  the 
action  of  a  trial  court  in  setting  aside  a 
Judgment  rendered  at  a  former  term  could 
ever  be  reviewed  at  all,  it  could  only  be 
done  upon  a  full  statement,  showing  what 
Issues  were  Joined  and  what  the  evidence  was 
on  the  former  trlaL  The  statement  made  by 
appellant  under  the  assignment  is  wholly  in- 
sufficient to  authorize  our  consideration  of 
the  question  presented. 

[2]  The  second  assignment  complains  that 
the  court  erred  in  not  disregarding  the  find- 
ings of  the  Jury  upon  the  special  issues  sub- 
mitted, and  in  not  rendering  judgment  in 
favor  of  plaintiff.  The  proposition  advanced 
under  the  assignment  in  effect  is  that,  where 
the  answers  of  the  Jury  to  the  special  is? 
sues  are  contrary  to  law  and  the  facts  prov- 
ed, it  is  the  duty  of  the  court  to  disregard 
such  findings  and  to  render  Judgment  in  ac- 
cordance with  law.  This  assignment,  to 
require  consideration  by  this  court,  should 
have  been  followed  by  a  statement,  show- 
ing, not  only  the  special  issues  submitted  and 
the  answers  of  the  Jury  thereto  but  all  of 
the  material  evidence  relied  upon  by  the  ap- 
pellant to  show  that  the  Jury's  answers  were 
not  warranted  by  the  facts,  the  only  state- 
ment made  by  appellant  In  support  of  his  as- 
signment and  proposition  is  as  follows: 
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"The  anawer  of  the  Juir  to  the  questions  pro- 
iwunded  by  the  court  to  them  were  not  support- 
ed by  the  facts,  and  were  clearly  contrary  to 
law;  therefore  it  was  the  duty  of  the  court  to 
set  aside  the  verdict  and  render  judgment  for 
the  plaintiff." 

Manifestly  the  statement  Is  Insuffldent  to 
reqnlre  our  consideration  of  the  assignment, 
and  we  decline  to  consider  it. 

[S]  A  consideration  of  all  the  otb&e  assign- 
ments presented  by  appellant  In  his  brief  is 
objected  to  by  the  appellees  upon  the  ground 
that  the  assignments  of  error  In  the  record 
have  not  been  truly  copied  in  the  appellant's 
brief.  A  comparison  of  the  assignments 
found  In  the  record  with  those  In  the  brief 
shows  that  they  were  not  literally  copied, 
but  in  some  the  substances  only  were  stated, 
while  In  others  some  matters  not  contained  in 
the  original  were  added.  Rule  29  for  the 
Courts  of  Clyll  Appeals  0-4^  S.  W.  xU)  pro- 
yides  that: 

"The  appellant  or  plamtifF  in  error,  in  order 
to  prepare  proi>erly  a  case  for  submission  when 
called,  shall  have  filed  a  brief  of  the  points  re- 
lied on  in  accordance  with  and  confined  to  the 
distinct  specifications  of  error  (which  assign- 
ments shall  be  c<^ied  in  the  brief)  •  •  * 
and  each  assignment  not  so  copied  •  *  * 
shall  be  regarded  as  abandoned.    •    •    • " 

This  rule  has  not  been  observed  by  the 
appellant  In  preparing  this  case  for  submis- 
sion, and  for  that  reason  this  court  is  not 
requiied  to  consider  the  assignments.  Horse- 
man ▼.  Coleman,  57  S.  W.  304 ; .  Alexander  v. 
Bowers,  79  S.  W.  S42 ;  Martin  v.  Bank,  102 
a  W.  131;  Dees  v.  Thompson,  166  S.  W. 
67;  Overton  v.  Colored  K.  of  P.,  163  S. 
W.  1053;  Iowa  Mfg.  Co.  T.  Walcowlch,  163 
a  W.  1054. 

[4]  But  we  have,  however,  considered  the 
qnestlon  raised  by  the  fourth  assignment, 
which  complains  of  the  refusal  of  the  court 
to  peremptorily  instruct  a  verdict  in  his 
favor,  and  are  of  the  opinion  that  no  rever- 
sible error  is  shown.  As  before  stated,  the 
plaintiff  pleaded  that  he  had  acquired  title 
to  the  land  in  controversy  under  the  statute 
of  limitations  of  10  years.  Upon  the  trial 
he  introduced  proof  upon  this  Issue  which,  had 
it  stood  al(me,  would  probably  have  required  a 
verdict  in  his  favor.  But  the  proof  offered 
by  him  In  this  regard  was  controverted  by 
proof  offered  by  the  defendants,  and  suffi- 
cient proof  was  made  by  them  on  this  issue 
to  make  the  question  peculiarly  one  for  the 
determination  of  the  jury,  and  In  such  dr- 
cnmstances  the  findings  of  the  jury  are  con- 
clusive upon  the  appellate  court.  It  was  not 
error,  therefore  for  the  court  to  refuse  to  in- 
stmct  the  jnry  as  requested,  and  the  assign- 
ment Is  overruled. 

[I]  There  was  no  error  In  refusing  to  give 
the  special  charge  complained  of  in  the  sixth 


assignment  of  error,  in  which  plaintiff  sought 
to  have  the  Jury  Instructed  that.  If  they 
found  that  the  defendant  M.  S.  Griffin  knew 
of  the  adverse  dalm  of  the  plaintiff  ot  those 
under  whom  he  claimed  before  he  made  any 
improvements  on  the  land,  to  find  against 
him  on  the  issue  of  improvements  in  good 
faith,  etc.  The  charge  Is  an  Incorrect  state- 
ment of  the  law,  for  Griffin  could  have  known 
of  the  plaintiff's  adverse  claim  and  yet  could. 
In  good  faith,  have  supposed  himself  to  be 
the  true  owner  and  have  been  ignorant  of  a 
better  right  in  plaintiff. 

[6]  Again,  the  refusal  to  give  the  charge 
could  not  have  prejudiced  plaintiff,  tn  view 
of  the  fact  that  the  case  was  decided  against 
him  on  the  issue  of  title. 

[7]  The  submission  In  the  first  special  is- 
sue of  the  question  of  whether  the  plaintiff 
and  those  under  whom  he  claimed  occnpled 
and  held  the  land  In  suit  for  10  consecutive 
years  at  any  one  time  l>efore  the  Institution 
of  this  suit  was  not  reversible  error.  True, 
under  the  facts  proved,  the  court  could  have 
instructed  the  jury  that  he  and  they  had 
occupied  the  land  for  10  consecutive  years 
before  the  filing  of  the  suit,  but  the  jury 
answered  the  question  in  the  affirmative; 
hence  the  result  to  plaintiff  Is  the  same  as 
if  they  had  been  Instructed  to  so  find.  The 
question  of  such  possession  being  adverse  to 
the  claim  of  the  owner  of  the  legal  title  was 
properly  submitted  to  the  jury  in  another 
special  Issue. 

[1]  The  eighth  assignment  In  the  brief  Is 
not  only  not  a  copy  of  the  assignment  found 
In  the  record,  but  is  followed  by  a  proposition 
not  germane  to  It,  and  for  both  reasons  It 
will  not  be  considered. 

tl]  The  sixteenth  assignment,  complaining 
of  the  action  of  the  court  In  permitting  the 
defendant  to  introduce  certain  portions  of 
the  testimony  of  the  plaintiff,  J.  C.  Shipp,  ad- 
duced on  the  former  trial  of  this  case,  is 
overruled.  There  is  nothing  In  the  statement 
following  the  assignment  to  show  what  the 
testimony  was,  or  what  objection  was  urged 
to  the  Introduction,  and  we  cannot  say,  there- 
fore, that  the  testimony  was  upon  a  material 
point,  or  pass  upon  its  admissibility.  Other 
assignments,  not  herein  speclfloally  referred 
to  are  not  presented  in  the  manner  required 
by  the  rules,  and  for  that  reason  we  refuse 
to  consider  them.  M  e  have  examined  them, 
however,  and  are  of  the  opinion  that,  should 
we  consider  them,  we  would  be  compelled  to 
overrule  them  for  the  reason  that  none  of 
them  points  out  reversible  error.  We -find 
no  reversible  error  in  the  record,  and  the 
judgment  of  the  court  below  Is  therefore  af- 
firmed. 

AfQrmed, 
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TENNEGKEIT  v.  GALVESTON  ELECTBIC 
CO.  (No.  6896.) 

(Oourt  of  (JivU  Appeals  of  Texas.    Galveston. 
Nov.  22,  1»16.) 

1.  Appeal  and  Erbob  «=>759— Asbionments 
OP  Beboh— Requisites  and  Suitioiknot— 
Motion  fob  New  Tbial. 

Under  Rev.  St  1911,  art.  1612,  requiring 
that  plaintiff  in  error  file  with  the  clerk  of  the 
court  below  all  assignments  of  error  distinctly 
specifring  the  grounds  on  which  he  relies,  Court 
of  Civil  Appeals  rule  29  (142  S.  W.  xii),  re- 
quiring that  the  brief  shall  separately  presait 
each  ground  of  error  under  the  proper  assign- 
ment, and  rule  101a  (169  8.  W.  xi),  providing 
that  where  a  motion  for  a  new  trial  is  filed  the 
assignments  contained  in  such  motion  shall  con- 
stitute the  assignments  of  error,  assi^ments  of 
error  presented  in  the  brief  of  plaintiff  in  error 
need  not  be  considered,  where  they  are  not  por- 
tions of  or  copied  from  the  motion  for  new  triaL 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3004;    Dec.  Dig.  <8=»759.] 

2.  Cabbiebs  «=a348— Injtjby  to  Stbeet  Cab 
Passengeb— Instbuction  on  Unavoidable 
Accident— Evidence. 

Where,  in  a  street  car  passeager's  action 
for  injuries  from  falling  from  the  running  board 
of  a  car,  plaintiffs  testimony  that  his  fall  was 
due  to  the  act  of  defendant's  conductor  in  at- 
tempting to  pass  between  him  and  the  side  of 
the  car  was  denied  by  the  conductor,  and  by  an- 
other witness  who  testified  that  the  conductor 
was  not  near  plaintiff,  and  also  by  a  witness 
who  te8tifie<1  that  plaintiff  lost  his  balance  and 
fell  while  attempting  to  cUmb  around  other  per- 
sons standing  on  the  running  board,  an  instruc- 
tion that  plaintiff  could  not  recover  if  his  inju- 
ries were  caused  by  an  unavoidable  accident  was 
authorized  by  the  evidence. 

[Ed.    Notei— For   other   cases,    see    Carriers, 
Cent.  Dig.  §{  1403-1406;  Dec.  XHg.  <S=>348.] 

8.  Appeal  and  Ebbob  «s»1066  —  Harmless 
.  EJbbob— Inbteuctionb. 

Under  Court  of  Civil  Appeals  rule  62a  (149 

5.  W.  z),  providing  that  a  judgment  shall  not 
be  reversed  for  error  not  affecting  the  result, 
the  giving  of  such  instruction,  even  if  it  were 
not  authorized  by  the  evidence,  would  not  re- 
quire a  reversal  of  a  judgment  for  defendant. 

[BJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  4220;   Dec.  Dig.  «=>1066.] 

4.  Tbial  €=»253  —  Instructions  —  Ionobino 

Issues— I/ACK  or  E>vidknce. 

Where,  in  a  street  car  passenger's  action 
for  injuries  from  fallinc  from  the  running  board 
of  a  car,  the  (mly  negligence  as  to  whicab  there 
was  evidence  was  the  act  of  the  conductor  in 
attempting  to  pass  between  him  and  the  car,  an 
isstruction  that  plaintiff  could  not  recover,  un- 
less he  was  thrown  from  the  car  by  such  act 
of  the  conductor,  was  not  erroneons  for  failure 
to  take  into  consideration  defendant's  alleged 
negligence  in  failing  to  furnish  plaintiff  with  a 
seat  and  permitting  the  running  board  to  be 
overcrowded. 

[Ed.  Note.— For  other  cases,  see  Trial  Gent 
Dig.  §1  613-623;   Dec  Dig.  <8=)253.] 

6.  Oabbiebs  €=>296— Injubt  to  Steke:!  Cab 
Passengeb  —  Actionable  Negligence  — 
Pailubb  to  PuBNisn  Seats. 

The  failure  of  a  street  car  company  to  fur- 
nish a  passenger  with  a  seat  in  the  car  is  not 
actionable  negligence,  where  the  fact  tliat  all 
the  seats  are  occupied  is  apparent  to  the  pas- 
senger when  he  takes  his  position  on  the  run- 
ning board,  from  which  he  thereafter  falls. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  §S  1200-1208;  Dec.  Dig.  «=»296.] 


6.  Trial  «=»243— Conflictino  InsrsuonoNS 

—Negligence. 

In  a  street  car  passenger's  action  for  in- 
juries from  falling  from  the  running  board  of 
a  car,  an  instruction  to  find  for  defendant  if 
plaintiff's  injury  was  caused  by  unavoidable 
accident,  or  if  defendant  was  not  guilty  of  the 
negligence  charged  by  plaintiff,  was  not  in  con- 
flict with  an  instruction  to  find  for  defendant 
if  plaintiff  was  contributorily  negligent  in  at- 
tempting to  pass  around  another  passenger  on 
the  running  hoard  of  the  car. 

[Ed.  Note.— For,  other  cases,  see  Trial,  CSenfc 
Dig.  §i  664,  666;   Dec  Dig.  «es>243.] 

Error  from  District  Court,  Galveston  CJonn- 
ty;  (Jlay  S.  Brlggs,  Judga 

Action  by  Fred  Tennegkeit  against  the  Gal- 
veston Electric  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Marsene  Johnson,  Elmo  Johnson,  and  Roy 
Johnson,  all  of  Galveston,  for  plaintiff  In 
error.  Terry,  Cavln  &  Mills,  of  Galrestoo, 
for  defendant  in  error. 

McMBANS,  J.  Fred  Tomegkeit,  bereiii- 
after  called  plaintiff,  brought  this  suit  against 
the  Galveston  Electric  Company,  a  corpora- 
tion operating  an  electric  railroad  in  the  city 
of  Galveston,  hereinafter  called  defendant, 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  through  the  aUeged  negligence 
of  the  defendant 

Plaintiff  alleged  that  on  or  about  S^ttem- 
ber  6,  1918,  in  the  city  of  Galveston,  he 
boarded  one  of  the  defendant's  street  cars, 
paying  the  sum  demanded  by  defendant  for 
his  passage  thereon,  and  thereby  became  a 
passenger  on  said  street  car,  and  was  enti- 
tled to  a  seat  and  passage  to  his  destination ; 
that  the  street  car  which  plaintiff  boarded 
was  crowded,  and  plaintiff  was  unable  to 
obtain  a  seat,  and  was  permitted  by  the  con- 
ductor on  said  car  to  stand  upon  the  run- 
ning board  of  the  car  until  defendant's  con- 
ductor could  procure  him  a  seat,  and  believ- 
ing that  he  could  safely  do  so  the  plaintiff 
stood  upon  the  running  board,  holding  onto 
the  post  and  other  structures  of  the  car  for 
safety  wtiUe  he  was  riding  thereon,  and 
wbUe  the  car  was  in  motion;  that  while 
riding  on  said  running  board  the  defendant's 
conductor  came  along  on  said  running  board 
and  was  collecting  the  fares  from  the  sev- 
eral passengers  on  said  car,  and  while  plain- 
tiff was  holding  onto  the  poet  and  handhold 
of  the  car,  and  while  the  car  was  moving 
rapidly,  the  said  conductor  attempted  to  pass 
between  the  person  of  plaintiff  and  the  car, 
thus  forcing  the  plaintiff  to  lose  his  hold  on 
the  handhold  and  post,  and  causing  him  to 
fall  to  the  ground  while  the  car  was  moving ; 
and  that  the  force  of  the  fall  and  the  im- 
pact of  plaintiff  with  the  ground  caused  the 
plaintiff  to  sustain  serious  and  permanent 
bodily  injuries,  causing  plaintiff  to  be  dam- 
aged in  the  sum  of  $6,000. 

Plaintiff  further  alleged  that  the  defend- 
ant was  in  duty  bound  to  use  the  highest  de- 
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gree  of  care  for  his  safety  while  he  was  a 
passenger  on  said  car,  and  was  In  duty 
bound  to  provide  a  safe  and  comfortable  seat 
for  plaintiff,  and  the  defendant  wholly  fall- 
ed  In  all  of  these  duties,  and  the  defendant 
and  Its  conductor  was  further  negligent  In 
attempting  to  squeeze  by  and  pass  between 
plaintiffs  body  and  the  side  of  the  car  while 
the  car  was  In  motion,  and  In  squeezing  and 
forcing  plaintiff  off  of  said  car;  that  the 
car  was  crowded,  and  the  running  board  was 
also  crowded,  with  passaigers  standing  up 
and  riding  thereon  at  the  time  plaintiff  fell 
from  the  car,  and  that  the  failure  of  the  de- 
fendant to  perform  Its  duty  to  him  in  pro- 
Tiding  a  seat  was  negligence,  proximately 
causing  bis  injuries ;  and  that  the  acts  and 
omissions  of  the  defendant's  conductor  at 
said  time  was  negligence  for  which  defend- 
ant Is  liable,  and  that  all  of  said  negligence 
was  the  proximate  cause  of  the  damages,  in- 
juries, and  losses  by  plaintiff  sustained. 

Defendant,  in  addition  to  a  general  denial, 
pleaded  that  plaintiff  was  guilty  of  contrib- 
utory negligence,  in  that,  while  riding  upon 
the  running  board  of  the  street  car,  he  at- 
tempted to  pass  around  and  outside  of  anoth- 
er passenger,  also  riding  upon  the  running 
board,  and  in  doing  so  fell  from  the  car. 

A  trial  before  a  jury  resulted  In  a  verdict 
and  judgment  for  the  defendant,  from  which 
the  plaintiff  has  appealed. 

[1]  We  are  met  in  limine  with  an  objec- 
tion urged  by  the  defendant  to  the  considera- 
tion by  this  court  of  any  of  the  assignments 
of  error  presented  by  plaintiff  In  his  brief; 
the  objection  being  that  the  assignments  so 
presented  are  not  portions  of  or  copied  from 
the  plalntlfTs  motion  for  a  new  trial.  Plaln- 
tlfl's  motion  for  a  new  trial  covers  13  or 
more  typewritten  pages,  while  the  three  as- 
signments of  error  presented  in  his  brief 
would  require  very  little  more  than  half  a 
page.  WhUe  it  is  true  that  the  language  of 
each  assignment  may  be  found  s(»newhere 
In  the  motion,  there  1b  lacking  the  require- 
ments of  the  statute  and  ndes  which  pro- 
vide that  all  errors  shall  be  distinctly  spec- 
ified therein.  R.  S.  1911,  art.  1612 ;  rules  29 
a42  S.  W.  xii)  and  101a  (159  S.  W.  xi). 

The  artlde  of  the  statute  above  referred 
to  dispenses  with  the  prior  requirement  that 
assignments  of  error  shall  be  filed  where  a 
motion  for  a  new  trial  has  been  filed,  and 
provides  that  the  assignments  in  the  qptlon 
for  a  new  trial  shall  constitute  the  assign- 
ments of  errors,  and  need  not  be  repeated  by 
the  filing  of  separate  assignments  of  error, 
and  also  provides  that  all  errors  not  distinct- 
ly specified  shall  be  waived.  But  while  the 
filing  of  separate  assignments  of  error,  where 
a  motion  for  a  new  trial  has  been  made,  has 
been  dispensed  with,  the  rule  requiring  dis- 
tinct specifications  of  error  has  not  been  re- 
laxed; the  only  change  in  the  law  and  the 
rules  being  that  they  must  be  made  In  the 
motioQ,  whecB  a  motion  for  new  trial  is  re- 


quired or  has  been  filed.  The  following  cas- 
es bear  upon  the  proper  manner  of  making 
and  presenting  assignments  of  error  to  the  ap- 
pellate courts  and  may  be  read  with  profit: 
Horseman  v.  Coleman,  67  S.  W.  304;  Bow- 
ers V.  Goats,  146  S.  W.  1018;  Biggs  v.  Ijee, 
147  S.  W.  709 ;  Lime  &  Stone  Co.  v.  May,  150 
8.  W.  758 ;  Fessenger  v.  M  Paso  Times  Co., 
164  S.  W.  1171 ;  Dees  v.  l^ompson,  166  S.  W. 
57;   Edwards  v.  Youngblood,  160  S.  W.  288. 

This  court  could  well  refuse  to  consider 
the  assignments,  because  not  presented  in 
the  manner  and  form  required  by  the  rules ; 
but  nevertheless  we  have  considered  them, 
and  will  now  discuss  them  in  the  order  in 
which  they  have  been  attempted  to  be  pre- 
sented. 

[2,  S]  The  first  assignment  complains  of 
that  portion  of  the  court's  main  cbiarge  to 
the  jury  which  reads  as  follows: 

"If  you  do  not  so  believe  from  the  evidence,  or 
if  you  believe  from  the  evidence  that  the  inju- 
ries, if  any,  to  plaintiff,  were  caosed  or  occa- 
sioned by  an  unavoidable  accident,  without  an; 
negligence  upon  the  part  of  the  defendant,  and 
without  any  negligence  on  the  part  of  the  plain- 
tiff, as  submitted,  which  contributed  to  the 
same    •    •    *." 

The  objection  to  this  charge  is  that  tbere 
was  no  evidence  adduced  to  authorise  the 
submission  of  unavoidable  accident.  As  be- 
fore stated,  the  plaintiff  alleged  that  he  was 
injured  by  the  act  of  the  defendant's  con- 
ductor in  attempting  to  pass  between  the 
person  of  the  plaintiff  and  the  side  of  the 
car  while  both  were  on  the  running  board. 
Defendant  pleaded  that  plaintiff  was  injured 
as  a  result  of  plaintiff's  contributory  neg- 
ligence in  attempting  to  pass  around  and  on 
the  outside  of  another  passenger  while  both 
were  riding  on  ^jhe  running  board.  The 
plaintiff  testified  that  the  accident  happened 
as  alleged  by  him,  while  this  is  denied  by  the 
conductor,  and  also  by  the  witness  Golden, 
who  testified  that  tite  conductor  was  not 
near  plaintiff  at  the  time  he  fell,  and  by  the 
witness  WiUetts,  who  testified  that  plaintiff 
lost  his  balance  and  fell  from  the  car  while 
attempting  to  "climb  around  behind  some 
other  person  that  was  standing  on  the  run- 
ning board  of  the  car,"  and  that  when  plain- 
tiff fell  ."neither  the  conductor  nor  any  one 
else  was  trying  to  pass  between  him  and  the 
body  of  the  car." 

We  think  that  the  court  did  not  commit 
error,  at  least  not  prejudicial  error,  in  giv- 
ing the  charge  complained  of.  Obviously  the 
jury  found  that  plaintiff's  fall  was  not  caus- 
ed by  the  conductor  crowding  between  him 
and  the  body  of  the  car.  If  the  jury  found 
as  a  matter  of  fact  that  the  plaintiff,  while 
attempting  to  pass  around  another  passen- 
ger on  the  running  board,  fell,  but  that  he 
was  not  guilty  of  negligence  in  attempting 
to  pass  around  the  other  passenger,  and  this 
Issue  was  also  submitted  In  the  charge,  then 
his  fall  and  injuries  could  neither  be  at- 
tributed to  the  negligence  of  the  defendant, 
nor  the  contributory  negligence  al  the  plalh- 
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tur,  but  to  an  acddfent  only.  But,  eren  If 
tbe  Issue  of  unavoidable  accident  was  not 
raised  by  the  evidence,  we  are  of  the  ojdn- 
lon  that  tbe  plaintiff  could  not  have  been 
prejudiced  by  tbe  giving  of  the  charge  com- 
plained of.  Rule  62a  (149  S.  W.  x)  ;  Ball- 
way  v.  Greenlee,  70  Tex.  561,  8  S.  W.  129. 
The  assignment  la  overruled. 

[4, 6]  The  second  assignment  assails  the 
following  portion  of  the  court's  charge : 

"  •  •  *  Or  if  you  believe  from  the  evidence 
tbat  the  plaintiff  aBsumed  a  position  on  the  run- 
ning board  of  the  car  without  any  direction  or 
permission  from  the  defendant's  conductor,  and 
if  you  fail  to  find  from  the  evidence  that  plain- 
tiff was  thrown  from  the  car  by  the  act  of  the 
conductor  by  pushing  between  plaintiff  and  the 
car,  you  will  return  a  verdict  for  the  defend- 
ant" 

The  complaint  directed  at  this  part  of  the 
charge  In  effect  is  that,  plaintiff  having  al- 
leged several  grounds  of  negligence  on  the 
part  of  tbe  defendant  as  being  the  proxi- 
mate cause  of  his  injury,  viz.:  (1)  The  act  of 
defendant's  conductor  In  attempting  to  pass 
between  the  plaintiff  and  the  body  of  the  car, 
whereby  he  was  pushed  from  the  running 
board;  (2)  the  failure  of  defendant  to  fur- 
nish him  a  seat  in  the  car;  and  (3)  the  i>er- 
mlttlng  by  the  defendant  of  the  running 
board  to  become  overcrowded  with  passen- 
gers— the  court  should  not  have  limited  the 
inquiry  to  negligence  of  defendant  first  above 
stated,  but  should  also  have  submitted  as 
grounds  for  recovery  the  other  acts  of  neg- 
ligence charged. 

The  testimony  of  the  plaintiff  himself  is 
to  the  effect  tbat  at  the  time  he  took  passage 
on  tbe  car  all  the  seats  were  filled  and  there 
were  several  passengers  then  riding  upon  the 
ronning  board.  The  evidence  Justifies  the 
conclusion  that  plaintiff  ^ode  upon  the  run- 
ning board  because  there  was  not  a  vacant 
seat  In  the  car.  All  of  tbe  seats  being  occu- 
pied when  plaintiff  took  bis  position  upon 
the  running  board,  and  this  being  then  ap- 
parent to  him,  it  was  not  actionable  negli- 
gence upon  the  part  of  defendant  to  fail  to 
furnish  him  a  seat  in  the  car.  Again,  it  does 
not  appear  from  the  allegations  of  his  peti- 
tion that  plaintiff's  injuries  resulted  from  the 
failure  of  defendant  to  furnish  bim  a  seat 
in  the  car,  or  by  reason  of  allowing  the  run- 
ning board  to  become  overcrowded,  for  it  is 
expressly  alleged  that  plaintiff's  injuries 
were  brought  about  solely  by  tbe  act  of  the 
conductor  in  attempting  to  pass  between  tbe 
plaintiff  and  the  body  of  tbe  car,  and  plain- 
tiff himself  testified  that  he  was  injured 
from  this  cause.  There  was  no  proof  tbat 
plaintiff's  failure  to  procure  a  seat  or  the 
overcrowding  of  the  running  board  even  re- 
motely occasioned  his  fall.  It  is  clear  there- 
fore that  the  charge  limiting  recovery,  as  it 
did,  to  the  very  act  of  negligence  which 
plaintiff  alleged,  and  himself  testified,  caus- 
ed his  injuries,  was  proper,  and  it  is  equally 
clear  that  there  was  no  error  in  falUng  to 


submit  the  otiier  grounds  of  negUgence 
charged,  because  under  the  proof  no  issue  is 
raised  that  such  alleged  negligence  was  tbe 
proximate  cause  of  bis  injuries.  Railway 
V.  Carter,  98  Tex.  196,  82  S.  W.  782,  107  Am. 
St  Bep.  626.    Tbe  assignment  Is  overruled. 

[6]  There  is  no  merit  in  the  third  assign- 
ment which  complains  that  the  seventh  and 
eighth  paragraphs  of  the  court's  charge  are 
in  conflict.  The  seventh  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
plaintiff's  injury  was  caused  by  unavoidable 
accident,  or  If  they  fail  to  find  from  the  evi- 
dence that  the  defendant  was  guilty  of  the 
negligence  charged  by  plaintiff  to  have  been 
the  cause  of  bis  injury,  to  find  for  the  de- 
fendant, while  the  eighth  merely  submitted 
the  issue  of  plaintiff's  contributory  negli- 
gence, and  instructs.  If  the  Jury  find  from 
the  evidence  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  pass 
around  another  passenger  on  the  running 
board  of  the  car,  to  find  for  defendant 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


LUCAS  et  aL  v.  HARRISON  et  aL 
(No.  6970.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  22,  1915.    Rehearing  Denied 

Dec.  16,  1915.) 

1.   JtJSTICES    OF   THE    PXAOB   iS=>44— JDBISOIO- 

TiON  —  Amount    Involved  —  Attobney's 

Fees. 

Where  plaintiff  in  a  suit  brought  on  account 
in  a  justice  8  court  filed  no  written  pleadinea, 
and  tbe  citation  asked  judgment  only  "for  the 
bnlance  of  the  amount  of  the  account  due  of 
^ISS.CS,"  the  amount  involved  was  within  the 
justice's  jurisdiction,  though  an  entry  in  the 
justice's  docket  read,  "Suit  upon  accouat  for 
$188.C8  »  •  •  interest  6%.  Attorney's  fees 
%"— especially  where  the  justice's  judg- 


ment did  not  include  attorney's  fees  and  neithw 
the  court  nor  the  parties  considered  the  suit  as 
involving  a  claim  for  attorney's  fees. 

lEd.  Note. — i>''oT  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {S  157-172;  Dec.  Dig. 
<S=>44.] 

2.  Appeai,  and  Ebbok  <&=>1002  —  VEBniox — 

Evidence. 

A  verdict  on  findings  for  plaintiff  on  each 
item  of  tbe  account  sued  on  will  not  be  disturb- 
ed on  appeal,  where  each  finding  is  supported  by 
evidence  and  the  verdict  is  not  so  against  the 
weight  of  evidence  as  to  be  clearly  wrong, 
though  the  evidence  is  conflicting  as  to  some 
of  the  items  and  as  to  some  is  apparently  in 
favor  of  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  3935-^937;  Dec  Dig.  «=» 
1002.] 

Appeal  from  Fayette  County  Court;  George 
Willrich,  Judge. 

Action  by  C.  P.  Harrison  against  Chas.  Lu- 
cas and  others.  Ftom  a  Judgment  for  plain- 
tiff on  appeal  to  the  county  court  from  a 
like  Judgment  rendered  in  a  Justice's  court. 


^ — fVnr  other  cues  sea  same  topic  and  KBY-NDMBBR  In  all  Key-Mumbered  Dlgeate  fend  ladeaea 
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the  defendant  named  and  another  appeal. 
Affirmed. 

John  T.  Duncan,  oi  La  Grange,  for  appel- 
lants. C  D.  Krause,  of  La  Grange,  for  ap- 
pellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  Harrison  against  appellants, 
composing  the  firm  of  Lncas  &  Meier,  and 
appellee  'Woods,  upon  an  account  of  Woods 
against  appellants  which  plalntltT  had  pur- 
chased from  Woods,  who  at  the  time  of  said 
purchase  guaranteed  the  payment  of  the  ac- 
count. The  suit  was  brou^t  In  the  Justice 
court  for  precinct  No.  1  of  Fayette  county. 
Plaintiff  filed  no  written  pleadings.  The  en- 
try upon  the  Justice  court  docket  showing 
the  cause  of  action  and  the  nature  of  de- 
fendants' answers  is  as  follows: 

'*Sait  upon  acconnt  for  $188.68  of  date  1008 

ft  1909  due interest  6%.    Attorney's  fees 

%.     Filed  0th  day  of  Nov.  A.  D.  1909. 

Citation  issued  the  Oth  day  of  Nor.  A.  D.  1909. 
Returnable  to  Dec   term  1909,  and  placed  in 

the  hands  of returned day  of 

A.  D.  190  .  Executed  10th  day  of  November, 
A.  D.  I9O9 

"Plea  of  personal  privilege  filed  Dec.  9,  1909, 
by  Chas.  Lucas  &  H.  Meier  to  be  sued  in  the 
county  &  precinct  of  their  residence.  Plea  over- 
ruled Dec.  13,  1909.    Jndgment  for  $188.6S." 

Citation  Issued  from  the  Justice  court  thus 
states  the  cause  of  action: 

"For  debt  due  to  plaintiff  upon  an  open  ac- 
coont  due  by  said  Lucas  ft  Meier  to  G.  F. 
Woods  earned  during  the  years  of  1908  and 
1909,  which  said  account  was  transferred  by 
said  C.  F.  Woods  to  plaintiff  and  its  payment 
guaraiiteed  by  the  said  Woods  to  plaintiff  at 
Flatonia,  Texas,  for  a  valuable  consideration, 
plaintiff  asks  judgment  for  the  balance  of  the 
amount  of  the  account  due  of  $1^.68  against 
Cbas.  Lucas  and  H.  Meier  jointly  and  severally 
as  principal  debtors  and  against  O.  F.  Woods  on 
his  guaranty." 

The  account  was  for  commissions  claimed 
to  be  due  Woods  on  sales  of  monuments  or 
tombstones  sold  by  bim  as  agent  of  appel- 
lants. The  transfer  and  guaranty  of  the  ac- 
count by  Woods  to  plaintiff  Harrison  Is  as 
follows: 

"I,  C.  F.  Woods,  do  hereby  transfer  the  at^ 
tacbed  account  to  C.  F.  Woods  against  Lucas 
ft  Meier  of  Ssn  Antonio,  Tex.,  to  C.  P.  Har- 
rison for  the  sum  of  $188.68.  And  I  also  here- 
by guarantee  the  payment  of  said  acconnt  to  the 
■aid  C.  P.  Harrison  at  Flatonia,  Tex.,  should 
the  said  Lucas  ft  Meier  fail  or  refuse  to  pay 
the  same.  I  also  agree  that  should  the  said 
C.  P.  Harrison  be  compelled  to  institDte  suit 
to  collect  said  account  to  pay  all  costs  of  coUec- 
tion,  including  15  per  cent,  attorney's  fees. 
TWs  11th  day  of  October,  1909." 

As  above  shown.  Judgment  was  rendered  In 
the  Justice  court  against  appellants  on  their 
plea  of  privilege  and  In  favor  of  plaintiff 
Harrison  against  appellants  and  Woods  for 
the  sum  of  $188.68,  the  amount  claimed  upon 
the  account  Execution  was  ordered  to  be 
first  Issued  against  appellants,  and  against 
Woods  only  In  event  the  Judgment  could  not 
be  collected  by  execution  against  appellants. 
Upon  appeal  and  trial  de  novo  with  a  Jury 
in  the  county  court  a  like  Judgment  was  ren- 
deredr 


The  evidence  shows  that  appellants  reside 
and  have  their  place  of  business  In  Bexar 
county.  The  appellee  Woods  resides  in  Fay- 
ette county.  Appellee  Harrison  purchased 
"the  account  from  Woods  on  the  11th  day  of 
October,  1900,  for  $165,  of  which  amount  he 
paid  $25  In  cash  and  gave  his  note  for  $140, 
due  one  day  after  date.  It  Is  not  shown 
that  this  note  has  been  paid  In  full,  but 
Woods  has  an  account  with  Harrison,  who 
Is  a  merchant,  and  owes  blm  for  goods  pur- 
chased. No  balance  between  this  account 
and  the  note  for  $140  seems  to  have  been 
made  and  the  note  Is  not  shown  to  have  been 
renewed.  Both  Woods  and  Harrison  testified 
that  the  assignment  of  the  account  was  made 
in  good  faith. 

[1]  By  their  first  assignment  of  error  ap- 
pellants complain  of  the  refusal  of  the  trial 
court  to  dismiss  the  suit  on  the  ground  that 
the  amount  In  controversy  was  beyond  the 
Jurisdiction  of  the  Justice  court  We  do  not 
think  the  trial  court  erred  in  holding  that 
the  amount  in  controversy  was  not  In  excess 
of  $200  exclusive  of  Interest,  and  therefore 
was  not  beyond  the  Jurisdiction  of  the  Jus- 
tice court.  Appellants'  claim  that  the  amount 
sued  for  exceeds  $200  is  based  on  the  con- 
tention that  the  suit  was  for  $188.68  and  the 
attorney's  fees  agreed  to'  be  paid  by  Woods 
In  his  contract  of  guaranty.  We  do  not 
think  the  record  shows  that  attorney's  fees 
were  Included  in  plaintiffs  demand.  The 
citation,  which  In  the  absence  of  a  written 
petition  must  be  primarily  looked  to  for  a 
determination  of  what  was  the  subject-matter 
of  the  suit,  makes  no  mention  of  attorney's 
fees  and  only  asks  Judgment  "for  the  bal- 
ance of  the  amount  of  the  account  due  of 
$188.68  against  Chas.  Lucas  and  H.  Meier 
Jointly  and  severally  as  principal  debtors  and 
against  C.  F.  Woods  on  his  guaranty."  We 
think  this  language  clearly  restricts  the 
amount  asked  against  Woods  on  his  guaranty 
to  the  stated  amount  of  the  balance  due  up- 
on the  account,  and  that  plaintiff  would  not 
upon  this  citation  have  been  entitled  to  a 
Judgment  against  Woods  for  attorney's  fees. 
The  fact  that  the  justice's  docket,  after  the 
statement  that  plaintiff's  cause  of  action  was 
a  suit  upon  an  account  for  $188.68  with  In- 
terest, contains  the  words,  "Attorney's  fees 
%,"  cannot  be  regarded  as  conclusive 


that  the  suit  was  for  attorney's  fees  In  ad- 
dition to  the  amount  due  upon  the  account 
and  interest  thereon.  When  the  citation,  as 
we  have  before  shown,  does  not  ask  for  the 
recovery  of  attorney's  fees.  The  record 
further  shows  that  the  Judgment  In  the  Jus- 
tice court  did  not  Include  attorney's  fees,  and 
that  neither  the  court  nor  the  parties  to  the 
suit  considered  that  the  suit  Involved  a  claim 
for  attorney's  fees.  Upon  this  state  of  the 
record,  we  do  not  think  it  can  be  held  that 
attorney's  fees  were  Included  In  plaintiff's 
demand. 
It  would. serve  no  useful  purpose  to  41scu8S 
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the  remaining  assignments  of  error  contain- 
ed In  appellants'  brief  In  detalL 

There  are  no  errors  in  the  charge  of  trhich 
the  appellants  can  complain,  and  the  several 
special  charges  requested  by  appellants,  in 
so  far  as  they  contained  correct  statements 
of  the  law  applicable  to  the  issnes  presented 
by  the  evidence,  were  Included  In  the  charge 
given  by  the  court,  and  were  therefore  prop- 
erly refused. 

[2]  The  evidence  was  oonfllctlng  as  to  sev- 
eral of  the  items  of  the  account,  and  upon 
one  or  two  of  these  items  the  preponderance 
of  the  evidence  appears  to  us  to  have  been 
in  favor  ot  appellants ;  but  there  is  sufficient 
evidence  to  support  liie  flntiiyig  of  the  jury 
upon  each  of  said  items,  and  we  cannot  say 
that  the  verdict  is  so  against  the  great  weight 
and  preponderance  of  the  evidence  as  to  be 
clearly  wrong,  and  we  are  therefore  not  au- 
thorized to  disturb  it 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed,  and  it 
has  been  so  ordered. 

Affirmed. 

liANB,  J.,  not  sitting. 


MATAGORDA  OOUNTT  «t  aL  T.  HORN. 

(No.  7009.) 

(Oonrt  of  Civil  Appeals  of  Texas.    Oalveston. 

Nov.  17,  191S.     Rehearing  Denied 

Nov.  24,  1915.) 

Highways  ^=>Q0  —  Road  Distbiots  —  Pbo- 
OEEDS  OF  Bonds— Bbeacb  of  Contract. 
Under  Rev.  St.  art.  627,  declaring  that 
any  cotmty  or  any  road  district  may  issue  bonds 
for  the  purpose  of  constructing  and  operating 
inacadamizea,  graveled,  or  paved  roads  and 
turnpikes,  payment  of  a  claim  for  breach  of  a 
contract  for  work  on  a  road  cannot  be  made 
out  of  the  proceeds  of  road  bonds,  for  su^  claim 
is  one  closely  akin  to  a  tort,  and  is  not  one  for 
the  construction,  maintenance,  or  operation  of 
roads  or  turnpikes. 

[Ed.  Note. — For  other  cases,  see  Highways. 
Cent  Dig.  g{  301,  802 ;   Dec.  I)ig.  iS=»90.] 

Appeal  from  District  Court,  Matagorda 
County;   Sam'l  J.  Styles,  Judge. 

Action  by  W.  R.  Horn  against  the  (bounty 
of  Matagorda  and  Matagorda  County  Road 
District  No.  2.  From  a  Judgment  against 
the  latter  defendant,  it  appeals.  Reformed 
and  affirmed. 

W.  E.  Davant  and  Krause  &  Wilson,  both 
of  Bay  City,  for  appellant.  Gaines  &  Cor- 
bett,  of  Bay  C^ty,  for  appellee. 

LANB,  J.  W.  B.  Horn  brought  this  suit 
against  Matagorda  county,  and  Matagorda 
county  road  district  No.  2,  a  road  corpora- 
tion, organized  under,  and  exercising  the 
rights  and  powers  conferred  by,  article  627 
of  the  Revised  Statutes  of  1911,  to  recover 
the  sum  of  $1,885.50,  for  damages  alleged  to 
have  been  suffered  by  him  by  reason  of  the 
breach  of  a  certain  contract  entered  into  be- 


tween him  and  aald  road  district  tot  tbe 
hauling  and  distribution  of  certain  mud  shell 
upon  the  roads  of  said  road  district  Mata- 
gorda county  was  dismissed  from  the  suit 
before  the  triaL  Judgment  was  rendered 
against  the  road  district  in  favor  of  W.  B. 
Horn  for  the  sum  of  $650.  The  Jadgment  al- 
so directs  that  a  proper  warrant  be  issued  by 
the  proper  officers  and  delivered  to  Horn,  to 
be  paid  out  of  the  proceeds  arising  from  the 
sale  of  road  bonds  Issued  and  sold  by  said 
road  district,  under  tbe  provisions  of  said 
article  627— 

"for  the  purpose  of  constructing  and  maintain- 
ing,  and  operating  macadamized,  graveled  or 
paved  roads  and  turnpikes,  or  in  aid  thereof." 

From  the  judgment  so  rendered  said  road 
district  has  appealed. 

The  only  error  assigned  is,  in  substance, 
that  the  trial  court  erred  in  directing  and 
decreeing  that  said  judgment  so  rendered 
shall  be  paid  out  of  the  proceeds  arising 
from  the  sale  of  said  bonds,  because  said 
judgment  was  not  upon  a  claim  or  demand 
for  services  or  labor  performed,  or  for  any 
aid  otherwise  given,  or  performed,  in  the 
construction,  maintenance,  or  operation  of 
said  roads  or  turnpikes,  and  therefore  was 
not  tat  any  of  the  purposes  for  which  bonds 
can  be  issued  and  sold  under  the  provisions 
of  the  statutes,  and  cannot  lawfully  be  made 
payable  out  of  said  road  funds.  It  seems  to 
be  assumed  by  all  parties  to  the  suit  that  at 
the  time  this  suit  was  brought,  the  bonds  had 
been  sold,  and  the  proceeds  of  such  sale  were 
in  the  custody  of  the  proper  officer  for  the 
uses  for  which  they  were  sold.  Nothing  to  the 
contrary  being  shown,  we  shall  also  so  assume. 
After  the  issuanoe  of  said  bonds  said  road 
district  entered  into  a  contract,  which  it  was 
authorized  to  make,  with  appellee,  Horn,  to 
haul  and  distribute  certain  mud  shell  on  Its 
contemplated  roads  for  an  agreed  compensa- 
tion. Horn  made  all  necessary  preparations 
for  the  hauling  of  said  shell,  and  notified  tbe 
proper  officers  of  said  road  district  that  he 
was  ready  to  begin  the  performance  of  his 
part  of  the  ccmtract,  and  at  all  times  stood 
ready,  willing,  and  able  to  fully  so  perform 
the  same.  Tbe  road  district,  however,  wholly 
failed  and  refused  at  all  times  to  furnish 
said  shell  for  hauling  and  wholly  breached 
its  contract  The  judgment  recovered  by 
Horn  was  upon  his  claim  for  profits  he  would 
have  made  had  the  contract  not  been  breach- 
ed by  the  road  district,  and  tor  the  value  of 
feed  for  his  teams  which  remained  idle  be- 
cause of  such  breach  of  contract  That  Horn 
and  the  road  district  entered  Into  the  con- 
tract alleged;  that  it  was  a  contract  which 
the  road  district  had  tbe  lawful  right  to 
make;  that  the  road  district  breached  the 
contract  and  that  appellee  Horn  suffered 
damage  in  the  sum  of  $550,  the  amount  of  re- 
covery— is  not  questioned.  The  road  district 
is  not  complaining  of  the  recovery,  or  the 
amount  of  the  judgment  rendered  against  it. 
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bat  <m]7  of  that  part  of  same  aa  directs  Its 
payment  oat  of  said  funds. 

Article  627,  supra,  under  which  said  road 
district  was  Incorporated,  and  from  which  It 
derives  Its  authority  to  Issue  and  sell  bonds, 
for  the  construction,  maintenance,  and  opera- 
tion of  roads  and  turnpikes,  reads  as  follows: 

"Art.  627.  Any  county  in  this  state,  or  any 
political  subdivision  or  defined  district,  now  or 
hereafter  to  be  described  and  defined,  of  a  coun- 
ty, is  hereby  authorized  and  empowered  to  la- 
sue  bonds,  or  otherwise  lend  its  credit  in  any 
amount  not  to  exceed  one-fourth  of  the  assessed 
valuation  of  the  real  property  of  each  county, 
or  political  subdivision,  or  defined  district  there- 
of, and  to  levy  and  collect  such  taxes  to  pay 
the  interest  upon  such  bonds  and  provide  a  sink- 
ing fund  for  the  redemption  thereof,  for  the 
purpose  of  constructing  and  maintaining  and 
operating  macadamized,  graveled  or  paved  roads 
and  turnpikes,  or  In  aid  thereof 

Funds  arising  from  the  sale  of  bonds  Is- 
soed  and  sold  under  the  provisions  of  the 
article  quoted  can  be  used  only  for  the  pur- 
poses expressly  named  therein,  or  for  pur- 
poses Implied  thereby,  by  a  fair  and  reason- 
able construction  thereof.  Unless  the  claim 
of  appellee,  Horn,  can  be  held  to  be  a  claim 
founded  upon  some  aid  given  In  the  construc- 
tion, maintenance,  or  operation  of  said  roads 
and  turnpikes,  authorized  to  be  constructed, 
maintained,  and  operated  by  means  of  said 
bond  Issue,  under  the  statute,  the  same  can- 
not be  lawfully  paid  oat  of  proceeds  arising 
from  the  sale  of  such  bonds.  We  cannot 
see  bow  a  claim  against  said  road  district 
for  damages  for  breach  of  contract  can  be 
construed  to  be  a  claim  "for  constructing, 
maintaining,  or  operating  roads  or  turn- 
pikes," or  in  any  other  way  aiding  In  sudi 
construction,  etc.  The  claim  of  appellee  la 
for  damages  for  breach  of  contract ;  and,  whUe 
It  is  not  for  tort,  it  is  close  akin  to  a  claim 
for  tort,  and  we  think  cannot  be  lawfully 
paid  out  of  the  road  construction  funds  of 
the  appellant  That  there  should  be  some 
adequate  remedy  for  the  reUef  of  appellee 
cannot  be  questioned,  btit  that  this  court  Is 
powerless  to  supply  such  remedy  or  to  give 
■ndi  relief,  In  the  absence  of  some  lawful 
authority.  Is  equally  true.  When  the  law  im- 
poses restrictions  upon  the  uses  of  special 
funds  lawfully  in  the  hands  of  public  offi- 
cers, they  cannot  lawfully  divert  such  funds 
from  the  spedflc  purpose  for  which  it  was 
collected.  In  the  case  of  City  of  Sherman  v. 
Smith,  35  S.  W.  294,  the  court  says: 

"The  argument  that  unless  a  mandamus  be 
granted,  in  some  form  requiring  provision  for 
or  payment  of  this  claim,  it  might  never  be 
ntisfied  is  not  a  consideration  that  would  jus- 
tify the  diversion  of  a  cit^^'s  income  from  the 
purpose  to  which  the  law  mtends  it  to  be  pri- 
marily applied." 

Harrison  County  v.  Love,  94  Tex.  398,  60 
S.  W.  871,  is  a  case  disclosing  that  Harrison 
county,  under  an  act  of  the  Legislature  pass- 
ed April  12,  1871  (Acts  12th  Leg.  c.  87),  Is- 
sued certain  bonds.  The  law  under  which 
aald  bonds  were  issued,  among  other  things, 
provided  that  all  taxes  levied  and  collected 
tteieuBder  Aould   be  paid  into  the  state 


treasury  and  paid  out  upon  warrant  of  the 
comptroller,  and  should  be  applied  solely  to 
the  objects  for  which  they  were  levied  and 
collected,  as  follows:  First,  to  the  payment 
of  the  expenses  of  assessing  and  collecting 
the  same ;  second,  to  the  payment  of  the  an- 
nual Interest  of  such  bonds,  and  not  less  than 
2  per  cent  of  the  principal ;  and,  third,  that 
if  there  remained  any  excess  after  said  above 
payments,  for  the  current  year,  it  should 
be  used  in  the  purchase  and  cancellation  of 
said  bonds.  The  taxes  were  levied  and  col- 
lected as  provided  by  the  law  and  placed  in 
the  hands  of  the  state  treasurer.  After  all 
the  bonds  issued  had  been  paid  off  and  can- 
celed, there  remained  in  the  hands  of  said 
treasurer  the  sum  of  $27,000.  In  1893  the 
Legislature  passed  an  act  which  provided: 

"That  whenever  it  shall  appear  to  the  state 
treasurer  that  any  money  paid  into  the  state 
treasury  by  any  county  of  this  state  for  the  liq- 
uidation of  *  *  *  bonds  issued  by  such  coun- 
ty remains  to  the  credit  of  such  county  aft- 
er an  of  said  •  •  *  bonds  and  interest  have 
been  paid,  said  state  treasurer  shall  pay  to 
the  treasurer  of  such  county  such  remaining 
sum,  and  the  treasurer  of  such  county  shall  re- 
ceipt therefor."     (Acts  23rd  Leg.  c.  53.) 

Upon  the  refusal  of  the  comptroller  to 
draw  his  warrant  upon  the  state  treasurer 
for  said  sum  of  $27,000  Harrison  county 
sought  by  mandamus  to  compel  the  comptrol- 
ler to  issue  his  warrant  for  said  sum.  In  de- 
ciding the  case  the  Supreme  Court,  speaking 
through  Judge  Gaines,  says: 

"We  think  it  a  dear  proposition  that,  before 
the  comptroller  can  be  required  to  draw  his 
warrant  upon  the  treasurer,  the  Legislature 
must  prescribe  the  duty.  We  also  think  it  clear 
that  the  act  of  April  12,  1871,  the  provisions 
of  which,  in  so  far  as  they  bear  upon  the  ques- 
tion before  us,  we  have  set  out  either  in  their 
express  terms  or  in  substance,  nowhere  makes 
it  the  duty  of  the  former  to  draw  upon  the  latter 
in  favor  of  any  party  for  Uie  surplus  of  a  fund 
raised  for  the  payment  of  the  bonds  provided  for 
after  the  bonds  have  been  fully  paid.  The  act 
is  as  silent  upon  the  subject  as  if  no  such  sur- 
plus was  contemplated.  *  *  *  It  was  prob- 
ably thought  that  the  provision  whidi  prescribes 
that  the  comptroller  shall  use  any  surplus  which 
might  remain  from  the  annual  collection  after 
paying  the  annual  interest  and  2  per  cent,  of  the 
principal,  as  prescribed  by  the  act,  in  the  pur- 
chase of  the  bonds,  was  a  sufficient  provision 
for  the  disposition  of  any  surplus  that  might 
arise.  However,  it  is  clear  that  there  is  no  ex- 
press provision  for  the  disposition  of  a  final  sur- 
plus. It  is  true  that  section  11  expressly  pro- 
vides that  the  treasurer  shall  pay  out  the  fund 
upon  the  warrants  of  the  comptroller,  and  from 
this  provision  there  is  a  clear  implication  that 
the  comptroUar  shall  draw  his  warrants  when 
necessary  to  carry  out  the  provisions  and  pur- 
poses of  the  act  But  the  statute  does  not  leave 
us  in  doubt  as  to  the  objects  to  which  the  fund, 
when  collected,  should  be  applied.  These  are 
expressly  declared  by  section  8.  The  application 
of  the  money  is:  (1)  To  the  expenses  of  col- 
lecting; (2)  to  the  payment  of  the  annual  In- 
terest and  2  per  cent  of  the  principal ;  and  the 
balance,  if  any,  in  the  purchase  of  the  bonds. 
Nothing  being  s<ud  as  to  any  final  sun^us,  we 
think  it  clear  that  the  Legislature  did  not  in- 
tend to  provide  for  such  disposition  in  the  act 
This  was  probably  the  result  of  inadvertence, 
but  it  may  have  been  that  snob  provision  was 
purposely  omitted  for  th«  reaaan  that  Um  contia- 
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gency  wMch  would  reqtiire  such  disposition 
would  not  arise  for  many  years,  and  it  may 
hare  been  deemed  best  to  leave  the  matter  to 
the  discretion  of  future  Legislatures.  The  du- 
ty of  the  comptroller  as  to  drawing  warrants 
being  confined  to  the  payment  and  purchase  of 
the  bonds,  we  conclude  that  under  the  original 
act  he  was  not  authorized  to  determine  the  dis- 
position of  the  final  surplus,  and  that  he  was  not 
empowered  to  draw  his  warrant  therefor  in  fa- 
vor of  the  county  from  which  the  fund  came." 

Funds  created  for  construction  of  roads 
by  Issuance  and  sale  of  bonds  are  held  by 
tbe  commissioners  or  other  oflScers  In  trust 
for  tbe  purposes  expressed  In  the  statute, 
and  cannot  be  diverted  to  other  uses  nor  to 
the  payment  of  damages  caused  by  the  neg- 
ligence, or  other  wrongful  conduct  of  the 
commlssionera  25  Cyc.  |  3,  page  198.  In 
the  case  of  Nugent  t.  Levee  Commissioners, 
58  Miss.  197,  at  page  217,  in  dlfTerentlattug 
between  corporations  for  strictly  public  pur- 
poses, without  power  to  exact  profits,  and 
those  with  such  powers  and  purposes,  it  is 
said: 

"They  [tbe  commissioners]  derive  no  other 
profit  from  the  execution  and  maintenance  of  the 
works  than  a  share  in  the  beneficial  results  an- 
ticipated therefrom.  The  funds  for  their  con- 
struction and  maintenance  are  raised  by  rates 
imposed  npon  the  district  supposed  to  be  bene> 
fited  thereby ;  but  no  business  is  authorized  to 
be  carried  on  for  profit,  nor  are  any  tolls  author- 
ized to  be  taken  for  any  use  of  the  works.  The 
object  is  public,  though  Uie  direct  benefit  is  lo- 
caL  •  •  •  The  commissioners  have  no  prop- 
erty except  such  as  is  strictly  incident  to  the 
machinery  for  making  and  maintaining  the 
works  and  raising  the  necessary  rates,  and  have 
no  power  to  levy  a  rate  for  any  other  purpose." 

Again,  58  Miss,  at  page  220,  same  volume. 
It  Is  said: 

"In  some  [cases]  it  is  held  that  the  liability 
arises  from  the  constitution  of  the  body  and  the 
bosinesa  it  is  charged  with,  if  there  be  no  re- 
strictive language;  in  others  it  is  said  there 
ought  to  be  an  express  provision  for  liability 
before  it  can  attach.  In  this  case  the  meaning 
of  the  act  seems  to  be  clear.  The  tax  is  levied, 
as  expressed  in  the  statute,  for  the  purpose  of 
repairing  and  constructing  the  levees,  and  for 
carrying  into  effect  the  object  and  purpose  of 
securing  the  counties  of  Bolivar,  Washington, 
and  Issaquena  from  overflow  from  the  Mississip- 
pi river.'  This  does  not  include  the  very  differ- 
ent object  of  paying  damages  for  the  default 
and  misconduct  of  the  persons  charged  with  the 
execution  of  the  act.  This  expression  of  the 
purpose  of  the  tax  in  the  act  is  an  exclusion  of 
all  other  purposes.  If  such  damages  were 
chargeable  on  the  fund,  their  payment  might 
prevent  the  accomplishment  of  the  purpose  for 
which  the  tax  was  levied." 

Having  reached  the  conclusion  that  tbe 
trial  court  erred  in  decreeing  and  directing 
that  the  judgment  rendered  be  certified  and 
approved,  and  that  a  warrant  be  issued  and 
delivered  to  appellee  to  be  paid  out  of  the 
funds  of  said  road  district  which  arose  from 
the  sale  of  its  bonds,  we  here  order  that 
said  judgment  be,  and  the  same  is,  reformed 
90  that  that  i>ortion  thereof  which  orders  the 
road  superintendent  to  certify  said  judgment: 
to  the  commissioners'  court  of  Matagorda, 
coonty.  and  orders  said  court  to  aj^rove 


same  and  Issue  and  deliver  to  appellee  a  war- 
rant against  the  funds  of  said  road  district 
No.  2,  be  vacated  and  held  for  naught,  and 
it  Is  further  ordered  that  said  Judgment,  as 
reformed,  be  and  the  same  is  hereby  affirmed. 
Reformed  and  affirmed. 


BEOUSSARD  et  aL  v,  LB  BLANO  et  al. 
(No.  44.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Dec.  16,  1915.     Rehearing  Denied 

Jan.  20,  1916.) 

1.  Appeal  and  Ebbob  «i=>931— Pbmumpxiohb 
—Findings. 

Where  the  record  does  not  show  that  find- 
ings of  fact  and  conclusions  of  law  were  not 
requested,  it  will,  such  findings  and  conclusions 
having  been  filed,  be  presumed  that  they  were 
requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3728,  3762-3771;  Dec  Dig. 
«=>931.] 

2.  Afpkai.  and  Ebbob  «=5»230  —  Gbounds  of 
Kbview  —  Pbesbntation  Bblow  —  Nkcbs- 
srry.  ,  , 

Where,  after  findings  of  fact  and  conclu- 
sions of  law  were  filed,  exception  was  taken 
and  notice  of  appeal  given,  and  appellant  after 
the  adjournment  of  the  term  filed  a  paper  «)m- 
plaining  that  there  was  no  request  for  such  find- 
mgs  and  conclusions,  and  protesting  against  in- 
clusion in  the  transcript,  but  no  action  was 
taken  upon  such  paper,  appellant  is  not  in  a 
position  to  complam  on  appeal  of  tbe  filing  of 
tiie  findings  and  conclusions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=»230.] 

3.  Pabtnkbship  *=»203— Action  by  Fibm  — 
Death  of  Pabtneb. 

Where  a  sum  of  money  was  paid  over  by 
one  member  of  a  firm  with  the  consent  of  the 
others,  an  action  to  recover  the  same  does  not 
abate  on  the  death  of  one  of  the  partners,  and 
judf^ment  is  valid,  though  neither  his  heirs  nor 
legal  representatives  were  made  parties. 

[Ed  Note.— For  other  cases,  see  Partnership, 
Ont  Dig.  1875;  Dec  Dig.  <e=>203.] 

4.  Afpeai.  and  Ebxob  «=»1008  —  Revibw  — 

The  appellate  court  will  defer  to  findings  of 
fact  by  the  trial  judge,  who  heard  the  evidence 
and  saw  the  witnesses. 

fKd.  Note.— For  other  cases,  see  Appeal  and 
Eirok  (^nt.  Dig.  SS  395&-3960,  3§&-3969; 
Dec  Dig.  *=»10()8,1 

5.  Bankboptct  «=3296  —  Tbcotkes  — 
Rights  of.  . 

Where  a  partner  was  a  trustee  in  bank- 
mptcy  of  a  debtor  to  his  firm,  and  his  copart- 
ners secured   an   injunction   in    a   state   court 
aeainst  his  delivery  to  his  successor  of  alleged 
nartnership  funds  received  by  the  trustee,  from 
the  ooBsession  of  the  bankrupt,  the  funds,  having 
lyp^£^rned  over  to  the  successor  without  notice 
of   the  injunction,  are  no  longer  subject  to  the 
I  jur'isdictioa  of  the  state  court 
I        wA  'Note.— For  other  cases,  see  Bankruptcy* 
I  c4mt.  Di8-  5  *"■'  ^«=-  ^^-  ®=»29C.] 


It*.       InvRAl*  ^t'V  EbBOB  «=>544— BXCOBD— Ex- 
^\?bcre  alieKed  improper  argument  was  not 
■wtT^wrved  ^y  ^^^^  "*  exceptions,  and   only  the 
plciSinr'   contaii^  tefteetiona  on   appellants 
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were  before  tbe  appellate  coort,  the  matter  can- 
not be  reviewed  on  appeal. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
£rror,  Cent  Dig.  f$  241:^-2415,  2417-2420, 
2422-^426,  2428,  2478^  2479;  Dec^  Dig.  «=> 
544.] 

7.  LUCITATION  OF  AOTIONB  4=9l3&— RURRINO 

or  Statute— Effect. 

Where  i>laintiffs  resorted  to  action  In  the 
state  court,  instead  of  tbe  federal  court,  in  a 
cause  of  action  arising  out  of  bankruptcy  pro- 
ceedings, they  could  not  complain,  having  been 
defeated  in  the  prosecution  of  the  action  in  the 
state  court,  that  because  of  the  time  consumed 
limitations  against  an  action  in  the  federal 
courts  had  run. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  573;    Dec.  Dig.  <&=» 

loo.] 

8.  Appeai,  awd  Bbbob  €=>931  —  Review  .— 
Pbesumftionb. 

Though,  in  an  action  tried  to  the  court,  in- 
competent  evidence  was  received,  it  will  be  pre- 
sumed that  the  trial  judge  was  not  affected  by 
rach  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  37^8,  3762-3771;  Dec 
Dig,  «=»931.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  Bobert  O.  Street,  Judge. 

Action  by  J.  -E.  Broussard  and  others 
against  B.  J.  Le  Blanc  and  others.  From  a 
Judgmoit  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Lipscomb  &  Lipscomb,  of  Beaumont,  for 
appellants.  U.  F.  Short,  of  Dallas,  Spotts  & 
Matthews,  of  Houston,  and  Smith,  Craw- 
ford &  Sonfleld,  of  Beaumont,  for  appellees. 

BROOKE,  3.  [1]  At  the  outset  In  tbls  case 
we  are  confronted  with  a  motion  filed  by  tbe 
appellants  to  strike  from  the  transcript  in 
this  cause  tbe  findings  of  fact  and  conclu- 
sions of  law,  for  the  reason,  as  alleged,  that 
no  findings  of  fact  nor  conclusions  of  law 
were  requested  of  tbe  trial  court,  in  f&ct,  or 
by  any  manner  that  appears  of  record,  and 
that  said  document  has  no  place  in  the  tran- 
script of  these  proceedings,  and  that  said 
findings  of  fact  and  conclusions  of  law  do 
not  fairly  represent  the  facts  adduced.  There 
seems  to  he  some  uncertainty  In  the  decisions 
of  this  state  with  reference  to  the  matter 
complained  of,  and  a  brief  review  of  a  few 
of  same  will  therefore  be  necessary. 

In  the  case  of  Otto  et  al.  r.  Halfl  et  al., 
32  S.  W.  1053,  it  was  said: 

"Appellants  contend,  among  other  things,  that 
the  conclusions  of  fact  filed  by  the  trial  judge 
should  not  be  given  any  effect  because  they 
were  filed  without  having  been  requested  by 
ritber  party.  There  is  no  force  in  this  point,  as 
it  does  not  afiirmatively  appear  by  the  record 
that  such  was  the  case ;  the  only  suggestion  of 
it  being  in  a  motion  to  strike  out  the  conclu- 
sions, which  was  overruled,  perhaps  for  the  rea- 
son that  a  request  had  been  made.  We  might 
well  presume,  from  the  filing  of  tbe  conclusions, 
that  a  request  therefor  had  been  made." 

In  tbe  case  of  Biggins  t.  Trickey,  102  S. 
,W.  918,  It  is  said: 

"While  it  may  be  that  under  the  provisions  of 
article  1S33,  R.  S.  1895,  the  trial  court  has  no 


authority  to  file  his  oonclusions  of  fact  and  law, 
without  being  requested  to  do  so  by  one  of  the 
parties,  nnd  the  same  should  not  be  considered, 
still,  in  the  absence  of  a  showing  in  the  record 
that  he  was  not  requested  to  file  such  conclu- 
sions, tbe  presumption  will  be  indulged  that 
the  court  filed  the  conclusions  of  fact  and  law, 
because  he  was  requested  so  to  do.  This  is 
said,  for  the  reason  that  it  is  the  contention  of 
appellee  that  there  was  no  request  to  file  the 
conclusions  of  fact  and  law,  and  therefore  they 
should  not  be  considered." 

In  tbe  case  of  Le  Blanc  t.  Jackson,  161  S. 
W.  62,  tbe  following  language  Is  used: 

"The  trial  court  filed  and  had  Incorporated 
in  the  record  conclusions  of  fact  and  law,  but 
there  was  no  request  by  any  party  therefor,  so 
far  as  is  shown  by  the  record.  The  exact  status 
of  such  findings  has  not  been,  so  far  as  we  have 
been  able  to  find,  fixed  by  the  courts.  It  was 
hpld  by  this  court  in  City  of  Houston  v.  Kapner 
[43  Tex.  Civ.  App.  507]  95  S.  W.  1103,  in  con- 
sidering an  objection  to  the  consideration  of 
such  ponclusions,  on  the  crround  that,  'when  such 
conclusions  are  voluntarily  filed  by  the  judge, 
neither  party  is  required  to  take  notice  of  them, 
and  no  exception  to  the  conclusions,  nor  as- 
signments predicating  error  on  tbe  findings  of 
fact  therein  contained,  are  required  of  the  par-, 
ties  against  whom  such  findings  are  made,  to 
entitle  them  to  attack  the  judgment  on  the 
ground  tbat  it  is  unsupported  by  the  evidence. 
■  *  *  The  question  of  whether  such  oonclu- 
sions can  be  considered  by  the  appellate  court 
is  not  presented,  and  we  do  not  feel  called  upon 
to  decide  it" 

Objection  is  also  made  by  appellees  to  the 
conslderatlcni  of  the  motion  in  the  Instant 
case,  for  tbe  reason  that  It  was  filed  more 
than  30  days  after  the  filing  of  tbe  transcript, 
and  tbat  it  comes  too  late,  under  rule  8  of 
the  Courts  of  OvU  Appeals  (142  S.  W.  si). 
The  transcript  in  this  case  was  filed  on  June 
21,  1915.  The  motion  to  strike  out  tbe  find- 
ings of  fact  and  conclusions  of  law  was  filed 
on  November  16,  1915.  Rule  8  for  tbe  gov- 
erning of  Courts  of  Civil  Appeals  Is  as  fol- 
lows: 

"All  motions  relating  to  informalities  In  tbe 
manner  of  bringing  a  case  into  court,  shall 
be  filed  and  entered  by  the  clerk  on  the  motion 
docket  within  thirty  days  after  the  filing  of 
the  transcript  in  the  Court  of  Civil  Appeals; 
otherwise  the  oblection  shall  be  considered  as 
waived,  if  it  can  be  waived  by  the  party." 

Even  if  tbe  motion  be  conceded  to  have 
been  filed  too  late,  and  for  tbat  reason  could 
not  properly  be  considered  by  this  court,  we 
are  of  tbe  opinion,  from  tbe  authorities,  that 
tbe  conclusions  of  fact  found  by  tbe  trial 
court  in  this  case  must  necessarily  be  con- 
sidered. Tbe  presumption  obtains  always 
tbat  when  conclusions  of  fact  are  found  In 
tbe  record  filed  in  tbe  proper  time  by  the 
trial  court,  as  in  the  present  case,  tbe  same 
were  requested,  in  the  absence  of  an  affirma- 
tive showing  made  at  the  time  tbat  the  same 
were  not  requested  by  either  party  to  tbe 
suit 

[2]  This  record  shows  that  the  conclusions 
of  fact  were  filed  on  the  26th  day  of  March, 
1915,  and  It  appears  from  the  record  tbat  no 
objection  was  made  that  they  were  not  re- 
quested, but  on  tbe  contrary,  tbat  exception 


^sptvr  other  oasss  «a«  ssma  tople  and  KBY-NDMBB&  In  alt  K«r-Numb«na  Qlsesta  and  IndUMs. 
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was  taken  and  notice  of  appeal  given,  and 
the  record  shows  it  was  not  brought  affirma- 
ttvely  to  the  notice  of  the  trial  court  in  any 
way,  and  that  no  action  was  taken  thereon 
dnring  said  term  of  court;  but  after  the  ad- 
journment of  said  court,  and  on  the  26th 
day  of  May,  1915,  the  plalntlSs  in  the  lower 
court  filed  a  paper,  and  used  the  following 
language: 

"Now  come  the  plaintiffs,  and  except  to  the 
findings  of  fact  and  conclusions  of  law,  and  say 
they  are  distinctly  unfair,  and  filed  without  the 
request  of  anybody  made  in  open  court,  and 
without  any  request  from  plaintiffs,  or  their  at- 
torneys, and  plaintiffs  protest  against  having 
said  document  included  in  the  transcript"  Sign- 
ed by  counsel. 

No  action  was  taken,  so  far  as  the  record 
shows,  upon  the  filing  of  this  paper,  which 
was  not  shown  to  and  no  issue  was  made  in 
the  lower  court  In  the  proper  time,  if  -It  be 
true,  as  complained  of  by  appellants,  that 
the  conclusions  were  not  requested,  but  the 
court  was  permitted  to  adjourn  without  such 
objections  having  been  made  as  to  such  con- 
clusions having  been  filed  without  request 
We  are  of  opinion  that  appellants  are  not  in 
a  position  to.  complain,  and  we  are  further 
of  the  opinion  that  in  this  case,  as  in  all 
others,  the  presumption  must  be  Indulged  that 
the  findings  of  fact  were  requested ;  the  rec- 
ord not  afilrmatively  showing  by  action  at 
the  time  that  no  such  request  was  made. 
Therefore  the  motion  to  strike  out  the  find- 
ings of  fact  and  conclusions  of  law  will  be 
overruled. 

In  the  month  of  Jane,  1008,  Moore  &  Bridg- 
man,  a  firm  composed  of  E.  F.  Moore  and  F. 
W.  Bridgiuan,  who  were  engaged  In  rice 
farming  in  the  county  of  Jefferson  and  state 
of  Texas,  became  Insolvent  The  property 
was  incumbered  by  mortgages  to  the  appel- 
lees and  to  the  Houston  Rice  Mills.  They 
were  Indebted  to  other  creditors,  whose  debts 
were  unsecured.  A  portion  of  their  property 
had  been  removed  from  Jefferson  county, 
Tex.,  where  their  business  was  conducted,  to 
the  state  of  Louisiana,  and  there  attached  by 
the  Parian  &  Orendorf  Company,  who  is  one 
of  their  creditors.  On  the  16th  day  of  June^ 
1906,  they  filed  in  the  United  SUtes  District 
Court  for  the  Eastern  District  of  Texas,  at 
Beaumont,  their  voluntary  petition  in  bank- 
ruptcy, and  were  on  the  26th  day  of  said 
month  adjudged  bankrupts.  Appellants  were 
sdieduled  as  creditors  holding  a  claim  par- 
tially secured  for  the  sum  of  $9,000.  E.  J. 
I«  Blunc,  one  of  the  partners  In  appellants' 
firm,  was  appointed  trustee,  and  qualified  as 
such,  giving  a  bond  in  the  sum  of  $5,000, 
which  was  subsequently  increased  to  $20,000, 
with  J.  E.  Broussard,  the  partner  holding  the 
largest  interest  in  appellants'  firm,  as  surety. 
The  bankrupts  were  cultivating  two  farms  in 
Jefferson  county  at  the  time  their  petition 
was  filed — one  containing  1,100  acres,  known 
as  the  Stengle  farm ;  and  the  other  contain- 
ing 290  acres,  known  as  the  McGrimmin 
farm.    Crops  of  rice  were  growing  ou  each. 


They  owned  a  lot  of  teams,  agricultural  Im- 
plements, and  other  personal  prapertf,  which 
were  used  in  cultivating  these  lands.  The 
crops  grown  on  the  Stengle  farm,  the  teams, 
implements,  and  other  personal  property  were 
scheduled  as  assets.  The  crop  of  rice  grown 
on  the  McGrimmin  tract  was  withheld  there- 
from. Complaint  was  made  by  the  creditors 
of  this  omissloa  Thereupon  the  trustee  un- 
dertook to  resign,  accompanying  his  tesigna- 
tlon  with  a  statement  of  his  account  Credi- 
tors opposed  the  trustee's  resignation,  and 
denied  the  account  which  accompanied  it. 
They  charged  that  Moore  ft  Bridgman  were 
the  owners  of  the  McCrimmln  rice,  and  were 
in  possession  of  the  same  when  they  were 
adjudged  bankrupt  That  it  was  delivered 
to  lie  Blanc,  trustee,  when  he  was  appointed 
and  qualified  as  such,  and  that  he  took  pos- 
session of  it  as  their  property.  The  account 
of  the  trustee  was  denied,  and  it  was  alleged 
that  it  was  grossly  exaggerated;  that  the 
bankrupts  and  their  families  had  been  put 
upon  the  pay  rolls  at  extravagant  salaries, 
when  they  performed  little  service;  and  that 
the  estate  had  been  administered  for  their 
accommodation  and  benefit  of  the  bankrupts 
in  the  appellant  partnership. 

Le  Blanc  filed  his  reply.  He  alleged  the 
Beauniont  Rice  Mills  were  owners  of  the  Mc- 
Crimmln rice,  and  that  the  bankrupts  were 
in  possession  of  It  as  the  representatives  of 
the  owners.  The  facts  constituting  the  al- 
leged ownership  are  pleaded.  Appellants,  in 
the  name  of  Le  Blanc,  insisted  that  the  ref- 
eree was  without  juriadlction  to  determine 
the  matters  in  controversy  between  the  cred- 
itors and  the  trusteea  Their  objections  to 
the  Jurisdiction  were  sustained  by  the  ref- 
eree.  Upon  his  petition  for  review  his  con> 
elusions  were  overruled,  and  the  contention 
of  the  creditors  sustained.  It  was  held  by 
the  United  States  District  Court  that  the 
property  In  controversy  belonged  to  the  bank- 
rupts ;  that  as  such  it  came  into  the  posses- 
sion of  Le  Blanc,  and  said  trustee  was  direct- 
ed to  accoimt  for  the  same  in  the  adminis- 
tration of  their  estates  and  to  pay  the  value 
thereof,  and  deposit  to  the  credit  of  Moore  ft 
Bridgman  the  value  of  said  rice.  The  trustee 
appealed  from  the  decision  of  the  District 
Court,  and  at  the  same  time  filed  his  peti- 
tion for  review.  Each  was  heard  in  the  Cir- 
cuit Court  of  Appeals  at  New  Orleans  on  the 
4th  day  of  January,  1909,  and  the  judgment 
of  the  trial  court  was  afiirmed.  Upon  a  re- 
turn of  the  mandate  to  the  trial  court,  cred- 
itors filed  their  petitions  for  an  order  upon 
the  trastee  to  show  cause  why  he  failed  to 
comply  with  the  order  Of  the  court  to  account 
for  the  fnnd  found  to  have  been  in  his  pos- 
session and  pay  the  same  into  court;  that  he 
thouU  tie  fined  f6r  oontempi,  and  committed 
vMeu  tueh  paiment  toot  made.  Thereupon 
appellants  began  the  present  action  to  pre- 
vent their  copartner,  Le  Blanc,  from  with- 
drawing the  funds  of  ttw  partoenOUp  to  pay 
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the  sam  which  he  has  been  directed  to  pay 
by  the  United  States  District  Court  A  tem- 
porary restraining  order  was  granted,  and 
thereafter  made  known  to  the  federal  court 
by  Le  Blanc,  who  sought  to  be  relieved  <ft  the 
necessity  of  violating  the  order  which  he 
claimed  he  would  have  to  violate  If  he  brought 
into  court  the  sum  required  by  the  federal 
court,  since  he  claimed  the  money  in  ques- 
tlon  had  been  taken  and  appropriated  by  hU 
firm,  and  he  had  no  other  source  for  obtain- 
ing It,  and  he  suggested  that  Issues  had  been 
tendered  In  the  state  court  and  the  fund  ac- 
tually deposited  there  by  his  firm,  and  pray- 
ed that  the  order  of  the  federal  court  be  so 
modified  as  to  admit  of  his  merely  account- 
ing for  the  fund  as  part  of  the  estate,  and 
being  discharged,  leaving  his  ownership  and 
right  of  custody  to  be  tested  by  plenary  trlaL 
The  federal  court  denied  his  application  for 
modification,  and  notified  him  that  he  would 
be  Immediately  committed  unless  he  produc- 
ed the  fund.  He  thereupon  took  the  fund 
of  about  $13,000  and  placed  It  in  the  federal 
clerk's  hands.  At  the  same  time  he  was  dis- 
missed as  trustee,  and  appellee  W.  J.  Craw- 
ford was  appointed  In  his  stead; 

The  plaintiffs  in  this  suit  gave  notice  to 
the  clerk  of  the  federal  court  and  also  to 
Crawford  and  the  Oulf  National  Bank,  as  a 
depository  for  the  bankruptcy  funds,  that  the 
fund  in  question  was  taken  In  violation  of 
the  injunction  Issued  by  the  state  court  In 
this  cause,  and  thereafter  said  Crawford  and 
the  bank  were  made  parties  hereto  by  sup- 
plemental bill,  and  they  filed  their  exceptions, 
pleas,  and  answers.  Later  the  federal  Dis- 
trict Court  enjoined  prosecution  of  this  suit 
against  them.  There  was  an  appeal  there- 
from to  the  Supreme  Court  of  the  United 
States,  which  reversed  them  both,  holding 
that  the  state  court  bad  a  right  to  enjoin 
against  taklnig  the  partnership  funds,  and  to 
try  tt»e  question  of  whether  Crawford  had 
notice,  when  he  received  the  funds,  of  their 
beving  been  taken  in  violation  of  the  state 
court's  Injunction. 

On  flie  trial  of  the  case  in  the  state  dis- 
trict court  judgment  was  rendered  generally 
against  plaintiffs,  that  they  take  nothing  and 
pay  all  costs.  The  plalntiffB  filed  and  urged 
their  motion  for  new  trial,  which  was  over- 
ruled, to  which  they  excepted  and  gave  no- 
tice of  appeal.  Later  the  plaintiffs  filed  and 
urged  a  second  motion  for  new  trial,  and  to 
reconsider,  showing  that  one  of  the  copart- 
ners Interested  in  the  suit  between  the  part- 
ners was  dead  at  the  time  of  the  trial,  and 
that  neither  his  heirs  nor  legal  representa- 
tives had  been  made  parties,  and  urged  this, 
among  other  grounds,  why  the  judgment 
ought  to  be  set  aside.  This  motion  was  also 
overruled,  and  exception  reserved,  and  notice 
of  appeal  given,  and  the  case  was  brought  to 
this  couH  in  due  course. 

The  court  trying  the  case  filed  the  follow- 
ing findlnggs  of  fact,  which  of  necessity  must 
be  incorpora'ted  In  the  opinion,  to  wit: 
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"(1)  On  the  leth  day  of  July,  1908,  Moore 
&  Bridfcman,  a  firm  composed  of  E.  F.  Moore 
snd  P.  W.  Bridgman,  filed  a  voluntary  petition 
in  bankruptcy  in  tiie  United  States  District 
Court  for  the  Eastern  District  of  Texas  at 
Beaumont,  and  were  on  the  25th  day  of  said 
month  adjudged  bankrupts. 

"(2)  The  Beaumont  Rice  Mills,  a  partner- 
ship composed  of  plaintiffs,  3.  M.  Hebert,  D.  C. 
Hebert,  Li  C.  Hamsbire,  J.  A.  Bordages,  J.  E>. 
Bronssard,  and  the  defendant,  E!.  J.  Le  Blenc, 
were  at  that  time,  and  for  a  long  time  had  been, 
conducting  a  rice  milling  business  in  Beaumont, 
and  were  scheduled  as  a  creditor  of  said  bank- 
rupts to  the  amount  of  $9,000. 

"(3)  The  bankrupts  had  raised  and  cultivated 
a  crop  of  rice  on  a  tract  of  land  containing  280 
acres  of  leased  land  known  as  the  McCrimmin 
farm.  The  crop  growing  thereon  was  not  sched- 
uled as  the  property  of  the  bankrupts. 

"(4)  The  defendant  B.  J.  Le  Blanc  was  ap- 
pointed trustee  by  the  referee  in  bankruptey, 
and  duly  qualified  as  such  by  giving  t>ond  in 
the  sum  of  $5,000,  and  otherwise  complying 
with  the  order  appointing  him,  and  took  charge 
of  the  estate  of  said  l>ankrupt 

"(5)  After  remaining  in  possession  of  the 
property  of  the  bankrupts  for  a  time,  complaint 
was  made  by  the  creditors  that  no  inventory 
had  been  filed  and  that  the  bond  he  had  given 
was  insufficient.  He  thereupon  undertook  to 
resign  bis  trust,  and  tendered  bis  resignation  In 
writing,  accompanied  by  an  account  of  tiis  ad- 
ministration of  said  estate.  Objection  was  made 
to  his  account,  creditors  maintaining  that  the 
rice  grown  upon  the  McCrimmin  land,  amount- 
ing to  3,583  sacks  and  of  the  value  of  $11,542.' 
25,  was  the  property  of  the  bankrupts,  that  it 
had  come  into  his  possession  as  trustee,  and 
that  he  should  l>e  charged  with  its  value. 

"(6)  The  claim  by  the  creditors  was  resisted 
on  the  ground  that  the  bankrupts  had  sold  the 
rice  to  the  Beaumont  Rice  Mills  in  payment  of 
their  indebtedness  to  said  mills  and  that  it  had 
been  delivered  to  said  Beaumont  Rice  Mills  and 
was  no  part  of  the  estate  of  the  bankrupts.  It 
was  further  insisted  that  the  referee  was  with- 
out jurisdiction  to  determine  the  matters  in  con- 
troversy. 

"(7)   Upon  a  trial  before  the  referee  the  ob- 
jection urged  to  the  jurisdiction  by  the  trustee 
j  was  sustained  and  the  action  of  the  creditors 
dismissed. 

"(8)  Upon  a  petition  for  review  the  judgment 
of  the  referee  was  reversed,  and  the  rice  in  con- 
troversy held  to  be  the  property  of  the  bank- 
rupts; that  it  was  of  the  value  of  $11,642.25, 
and  the  trustee  was  held  to  account  in  that 
sum,  and  ordered  to  pay  the  same  into  court. 

"(9)  £^om  this  acuon  the  trustee  appealed  to 
the  Circuit  Court  of  Appeals,  and  also  iiled  his 
petition  for  review.  Upon  hearing  in  the  Cir- 
cuit Court  of  Appeals,  judgment  of  the  trial 
court  was  affirmed,  and  the  liability  of  the  trus- 
tee for  the  value  of  the  rice  finally  established. 
i  "(10)  Upon  the  return  of  the  mandate,  the 
I  trustee  not  having  compUed  with  the  order  di- 
recting the  payment  of  said  sum  of  money,  the 
creditors  applied  for  order  to  show  cause  why 
he  should  not  be  committed  for  contempt.  From 
the  hearing  of  said  application  the  trustee  was 
directed  to  pay  forthwith  or  be  committed  for 
contempt 

"(11)  Whilst  acting  as  trustee  for  the  estate 
of  the  bankrupts,  defendant,  Le  Blanc's  account 
as  such  was  kept  upon  the  books  of  the  Beau- 
mont Rice  Mills  on  all  of  his  transactions  in 
connection  with  that  estate. 

"'(12)  At  the  time  this  suit  was  brought,  the 
defendant  Le  Blaao  had  never  threatened  to 
take  the  sum  necessary  to  comply  with  the 
court's  order  from  the  funds  Of  the  Beaumont 
Rice  Mills.  His  copartners,  the  plaintiSs  in 
this  case,  never  forbade  him  to  take  such  funds 
for  that  purpose.  Neither  of  them  ever  notified 
the  bank  in  which  said  funds  were  deposited 
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to  decline  the  i>a;ment  of  a  check  drawn  for  that 
porpose. 

"(13)  On  the  12th  day  of  April,  1909,  the 
judgment  of  the  District  Court  against  the  trus- 
tee was  satisfied  by  the  payment  in  cash  of  $13,- 
130.50,  beinK  the  amount  of  the  judgment 
against  Le  Blanc,  with  interest,  obtained  from 
the  bank  upon  a  check  drawn  in  the  name  of 
the  Beaumont  Rice  Mills  by  E.  J.  Le  Blanc, 
and  his  account  as  trustee  of  Moore  &  Bridg- 
man,  bankrupts,  on  the  books  of  the  Beaumont 
Bice  Mills,  is  charged  with  that  sum.  This  en- 
try was  made  upon  the  books  with  the  consent 
of  all  plaintiffs  in  this  case.  Neither  the  deputy 
clerk  of  the  court,  to  whom  the  money  was  paid 
directly,  nor  the  substitute  trustee,  to  whom 
he  turned  it  over,  were  notified  that  it  was  part- 
nership funds  until  after  the  money  had  been 
actually  applied  in  payment  of  the  judgment. 

"(14)  The  court  finds  from  all  the  evidence  in 
the  case  that  said  judgment  was  paid  by  the 
Beaumont  Rice  Mills  with  the  knowledge  and 
consent  of  all  plaintiffs  in  this  case,  and  that 
it  was  paid  willingly ;  that  the  plaintiffs  intend- 
ed by  the  filing  of  this  action  to  attempt  to  re- 
cover the  sum  paid  by  them  for  the  value  of  the 
rice  to  comply  with  the  order  of  the  court  for 
their  copartner,  Le  Blanc,  and  not  for  the  pur- 
pose, alleged  in  the  petition,  of  preventing  their 
copartner,  Le  Blanc,  from  depleting  their  funds, 
by  withdrawing  said  sum  over  alleged  objec- 
tions, which  they  never  made.  The  pounding 
was  not  in  good  faith. 

"Condnsions  of  Law. 

"The  court  concludes  that  the  plaintiffs  are 
not  entitled  to  any  recovery  from  the  facts  in 
this  ease,  and  that  their  application  for  an  in- 
jnnction  should  be  denied,  and  the  cause  dis- 
missed, to  which  findings  both  of  fact  and  law 
the  plaintiffs  except 

"Robert  G.  Street, 
"Judge  58th  District  Court,  Presiding  by 
Exchange  of  District 

[3,4]  Appellants'  first  assignment  of  error 
assails  tbe  action  of  the  lower  court  In  pro- 
ceeding to  Judgment  in  this  case  without 
having  new  parties  in  place  of  plaintiff  L. 
Hamshire,  deceased,  before  it  Tbe  judgment 
herein  rendered,  they  say.  Is  void  because 
at  the  time  of  its  rendition  the'  plaintiff  L. 
Hamshire  a  necessary  party,  was  dead,  and 
neither  his  heirs  nor  legal  representatives 
were  made  parties.  There  was  no  suggestion 
made  in  the  lower  court  of  tbe  death  of  Ham- 
shire; appellants  alleging  that  It  bad  been 
overlooked.  Tbe  cause  was  tried  on  the  3d 
day  of  February,  1915,  and  it  was  not  until 
tbe  20th  day  of  March,  1915,  that  plaintiff 
filed  a  motion  to  set  aside  the  Judgment,  be- 
cause of  the  fact  of  the  alleged  death  of 
Hamshire.  We  understand  tbe  law  to  be 
that,  in  a  suit  by  partners  for  the  benefit  of 
tbe  partnership  to  preserve  and  protect  its 
property,  if  one  dies  pending  tbe  action,  the 
suit  does  not  abate,  but  the  right  to  prosecute 
tbe  action  survives,  and  tbe  surviving  part- 
ners may  proceed  with  the  action.  Dunmaa 
V.  Coleman,  59  Tex.  199;  Gunter  v.  Jarvis, 
25  Tex.  5S2;  Blackman  v.  Green,  IT  Tex.  222; 
Thomas  et  al.  v.  Greene  County,  159  Fed.  343, 
89  C.  C.  A.  405;  Swcetser  v.  Fox,  43  Utah,  40, 
134  Pac.  599 ;  Northness  v.  Hlllestad,  8T  Minn. 
304,  91  N.  W.  1112;  O'Shea  v.  Kavanau^, 
65  Neb.  639,  91  N.  W.  578;  Bond  v,  Hilton, 
51  N.  a  180;  Moore  v.  Terbune,  161  III.  Appw 


155;  Robinson  v.  Pikeville  Bank^  56  S.  W. 
660;  Hathaway  v.  Stone,  215  Mass.  212,  102 
N.  E.  461. 

A  different  case  would  have  been  present- 
ed if  It  had  been  shown  that  Le  Blanc,  a 
partner  in  appellants'  firm,  was  about  to 
take  partnership  funds  and  apply  the  some  to 
the  payment  of  his  own  Individual  debt,  over 
the  objectlcm  of  appellants,  and  without  their 
consent ;  but  from  tbe  findings  of  fact  made 
by  the  court  below,  which  we  feel  obliged  to 
consider,  tbe  money  was  taken  with  their 
consent,  and  without  objection  oa  tbe  part  of 
appellants.  Tbe  court,  in  Its  findings,  as 
above  set  out,  says  that  from  all  the  evidence 
the  judgment  was  paid  by  tbe  Beaumont 
Rice  Mills,  with  the  knowledge  and  consent 
of  all  the  plaintiffs  in  this  case,  and  that  it 
was  paid  willingly,  and  that  the  plaintiffs 
intended,  by  tbe  filing  of  this  action,  to  at- 
tempt to  recover  tbe  sum  paid  by  them  for 
the  value  of  the  rice,  and  not  for  the  purpose, 
alleged  in  the  petition,  of  preventing  their 
copartner,  Le  Blanc,  from  depleting  th^r 
funds  by  withdrawing  said  sum,  over  alleged 
objections,  which  they  never  made. 

The  trial  court  was  in  a  twtter  positi<M>, 
liaving  heard  tbe  testimony,  and  the  case 
being  tried  before  the  court  to  Judge  of  these 
matters,  and  we  are  not  disposed  to  disturb 
his  finding.  The  appellants'  first  assignment 
is  therefore  overruled. 

[I]  The  amwUauts'  second  assignment  of 
error  is  Is  follows: 

"The  decision  of  the  Supreme  Court  of  the 
United  States,  made  a  part  of  tbe  evidence  in 
this  cause,  showed  that  tbe  temporary  injunc- 
tion issued  herein  by  Judge  liigbtower  was 
properly  ordered  and  issued,  and  that  the  only 
inquiry  necessary  to  be  made  in  this  cause  was 
whether  the  trustee,  Crawford,  at  the  time  of 
his  receiving  the  fund  in  question,  took  it  with 
notice  that  it  was  by  way  of  violation  of  the 
state  court's  injunction,  and  the  court  has  erred 
in  upholding  him  and  other  federal  court  of- 
ficers in  such  violation  of  the  temporary  in- 
junction issued  under  the  order  of  Judge  High- 
tower  herein,  since  the  evidence  shows  that  not 
only  Crawford  had  such  notice,  but  that  the 
federal  court  oflBcers  concerned  in  the  evasion 
of  this  court's  jurisdiction  had  notice  of  the  ex- 
istence of  this  court's  jurisdiction  and  had  notice 
of  the  existence  of  said  injunction  and  its  bear- 
ing upon  this  case." 

The  trial  court  found  that: 

"Neither  the  deputy  clerk  of  the  court,  to 
whom  the  money  was  paid  directly,  nor  the 
substitute  trustee  [Crawford],  to  whom  he  turn- 
ed it  over,  were  notified  that  it  was  partnership 
funds  until  after  tbe  money  hod  been  actually 
applied  in  payment  of  the  judgment." 

OThe  trial  court  having  found  that  notice 
had  not  been  given  until  after  tbe  money 
bad  been  actually  applied  in  payment  of  the 
Judgment,  and,  as  said  before,  It  having 
heard  the  testimony  in  the  case  and  passed 
upon  the  credibility  of  the  witnesses,  we  are 
not  inclined  to  disturb  Its  findings  on  this 
point  Therefore  we  overrule  appellants' 
second  assignment 

Appellants'  third  assignment '  c1a4ms  that 
the  evidence  shows  that,  when  the  fund  In 
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question  came  into  the  hands  of  the  severttl 
defendants.  It  was  partnerelilp  fands  of 
plaintiffs  and  defendant  !«  Blanc,  under  the 
protection  of  a  tranporary  restraining  order 
then  issaed  by  the  direction  of  Judge  L.  B. 
Hightower,  Jr.,  then  Judge  of  the  court,  and 
that,  before  any  steps  were  taken  in  the  ad- 
ministration of  same  by  the  federal  court 
Officers,  all  of  them  were  fully  apprised  of 
the  Tiolatlon  of  the  state  court  lujunctlon 
involved  In  their  receipt  of  the  funds,  and 
that  it  was  clearly  their  duty  forthwith  to 
restore  said  fund  to  plaintiffs'  partnership 
funds,  and  that  it  was  error  In  this  court  not 
to  so  order. 

mils  Is  practically  the  same  as  the  second 
assignment  of  error,  and,  as  above  said,  the 
court  below  having  found  that  the  money  was 
not  received  with  notice  until  it  had  been 
actually  applied  In  payment  of  the  judgment, 
what  has  been  said  above  will  apply  to  this 
assignment,  and  It  Is  therefore  overruled. 

[6]  Appellants,  by  their  fourth  assignment 
of  error,  challenge  the  action  of  the  lower 
court  tn  permitting  impertinent  reflections 
against  plaintiffs  to  be  made  on  the  trial,  in- 
volving charges  of  fraud,  given  utterance  to 
In  pleadings  and  remarks  of  counsel  for 
creditors  of  the  bankrupts,  and  In  documents 
presented  by  them  and  introduced  In  evi- 
dence by  counsel  for  defendants,  Crawford, 
and  the  creditors  of  the  bankrupts,  and  not 
supported  by  the  evidence. 

There  is  no  bUI  of  exceptions  In  the  record 
to  the  introduction  of  lll^al  testimony  or  im- 
pertinent reflections,  and  It  is  presumed  that, 
if  such  were  made,  objection  would  have  to 
be  promptly  taken,  and  a  bill  of  exceptions 
would  be  before  this  court  complaining  of 
such  action,  and  showing  the  language  used 
and  wherein  the  same  was  incompetent.  In 
the  absence  of  a  bill,  we  cannot  say  from  the 
record  before  us,  which  only  contains  the 
written  pleadings,  and  does  not  contain  re- 
marks of  counsel,  that  no  such  impropriety 
was  indulged  as  would  cause  this  court  to  re- 
verse this  cause.  The  said  assignment  is 
therefore  overruled. 

[7]  The  appellants,  in  their  fifth  assign- 
mmt  of  error,  claim  that  the  court  erred  in 
refusing  to  require  defendants  to  restore  the 
fund  taken  in  violation  of  the  temporary  in- 
junction, for  this :  That  the  ruling,  if  npheld, 
would  result  in  these  plaintiffs  having  to 
prosecute  in  the  federal  court  a  new  suit, 
which  is  probably  barred  by  limitation, 
whereas  the  trustee  in  bankruptcy  could  as- 
sert his  and  the  creditors*  equities,  if  any, 
in  the  fund  by  suit  in  the  federal  court,  with- 
out fear  of  the  bar  of  limitation,  since  it  has 
been  held  that  such  a  suit  by  the  trustee 
would  not  be  barred  or  affected  by  limitation 
statutes. 

The  court  that  tried  the  case,  having  be- 
fore it  the  testimony  of  the  transactions 
which  resulted  in  the  producing  and  wlti>- 


drawal  of  this  fond,  found  that  the  money 
was  voluntarily  paid,  and  in  refusing  to  re- 
quire the  defendants  to  restore  the  fund  we 
cannot  say  such  action  waa  without  warrant, 
and  the  re»ult  of  the  actlcm  of  the  lower 
court  in  so  refusing  is  not  thought  to  t)e  a 
proper  subject  for  investigation,  as  we  have 
only  to  deal  with  the  case  as  presented  to 
us,  and  as  shown  by  the  record ;  but  it  may 
be  said  that  when  a  right  is  claimed  to  be  vio- 
lated, and  a  remedy  is  resorted  to,  the  party 
would  not  have  cause  to  complain  that  In  the 
attempted  enforcement  of  the  remedy  time 
has  Iieen  consumed  covering  the  period  of 
llmltati<Hi  for  a  different  remedy.  The  fifth 
assignment  is  therefore  overruled. 

Their  sixth  assignment  of  error  complains 
ttiat  the  court  erred  in  rendering  Judgment 
against  the  plaintiff,  and  they  say  that  nn- 
der  the  evidence  the  fund  in  question  was 
manifestly  taken  from  the  funds  of  the  plain- 
tiffs' partnership  in  violation  of  the  order 
of  this  court,  and  tliat  at  the  time  it  was  de- 
livered to  the  tmstee  in  bankruptcy,  and 
that  at  each  step  from  the  time  it  was  wrong- 
fully withdrawn  from  said  funds  the  defend- 
ant W.  J.  Crawford,  and  all  those  through 
whom  it  passed  to  his  custody,  had  notice 
that  said  fund  had  been  taken  by  defendant 
IJe  Blanc  in  violation  of  this  court's  order. 

The  findings  of  the  lower  court  are  against 
appellant  oo  tills  questlMi,  and  we  do  not 
feel,  in  view  of  all  the  facts,  which  were 
gone  into  at  length  and  considered  by  the 
lower  oourt,  that  we  would  be  Justified  in 
holding  that  the  court  committed  error  in  this 
respect  The  case  seems  to  have  been  fully 
developed,  and  while  incomijetent  and  irrele- 
vant matters,  perhaps,  were  Introduced  in 
evidence,  it  was  being  tried  before  the  court, 
and  in  the  consideration  of  the  wliole  case 
the  court,  perhaps,  was  justified  in  its  find- 
ing. 

[I]  We  feel  confident  that  the  trial  court, 
who  beard  the  evidence  in  its  entirety,  and 
whose  province  it  was  to  pass  upon  the  evi- 
dence, did  not  allow  improper  evidence  to  in- 
fluence his  action,  and  thus  his  findings,  and 
we  cannot  say  from  this  record  that  the  case 
was  not  properly  disposed  of  by  the  lower 
court 

The  sixth  assignment  is  therefore  overrul- 
ed, and  the  Judgment  of  the  lower  court  is 
in  all  things  affirmed. 

CX>M01T,  C.  J.,  recused. 


CmCAGO,  R.  I.  &  G.  RT.  CO.  v.  COSIO. 

(No.  887.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.   6,   1916.     Behearing  Denied 

Jan.  26,  1916.) 

1.   ATTORNBT  AWn  CtXENT  «=3l4&— COUFENBA- 

TioN— AssioKmNT  or  GoitniTQERT  Irter- 
Esrrs. 

Where  the  attorney  of  an  injared  servant 
suing  for  damages  was  before  the  filing  of  the 
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petition  assigned  one-half  the  amount  which 
might  be  recovered  in  the  action,  the  attorney's 
interest  was  contingent  upon  collection,  and  was 
•  mere  assignment  of  funds  to  be  collected. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Die.  i|  352,  353 ;   Dec.  Dig.  «=> 

2.  A88IONMENTS    ^=>129— NECESBABT    PaKFEEB 

— Nature  of  Intebest. 

An  attorney  to  whom  was  assigned  a  con- 
tingent interest  in  the  amount  to  be  recovered 
was  not  such  an  interested  party  as  to  require 
that  he  be  made  a  party  to  the  action  or  to 
make  the  petition  which  failed  to  make  him  a 
party  subject  to  a  plea  in  abatement  for  defect 
of  parties. 

[Bd.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  §;  213-219;  Dec.  Dig.  «=s>129.] 

3.  Mastbb  and  Sxbvant  €=>256— Injdbibs  to 
Servant  —  Actions  —  Piaadino  —  Suffi- 
ciency. 

Where  the  petition  of  a  servant  seeking  re- 
covery for  his  injuries  showed  that  the  defend- 
ant was  a  railroad  operating  from  Texas  into 
New  Mexico,  and  that  the  servant  was  employ- 
ed in  maintaining  that  line  in  repair,  and  where 
the  answer  alleged  that  the  defendant  was  an 
interstate  carrier,  it  was  not  necessary  for  the 
plaintiff  to  state  that  he  brought  his  action  un- 
der the  federal  Employers'  Ldability  Act  (Act 
April  22, 1908,  c.  14»,  36  Stat.  t>5  [U.  S.  Comp. 
St.  1913,  §i  8657-86«6]),  since  the  facts  al- 
leged were  sufficient  without  specific  statement 
to  show  that  it  was  brought  under  that  act 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {§  800-812,  815 ;  Dec  Dig. 
<S=>256.] 

4.  Master  and  Servant  e=>284— Injuries  to 
Servant  —  Actions  —  Pleading  —  Ques- 
tions FOB  Court. 

In  a  servant's  action  for  injuries  in  oper- 
ating a  motor  tool  car  on  an  interstate  railway, 
it  is  a  question  for  the  court  whether  the  inju- 
ries were  received  while  employed  in  inter- 
state or  intrastate  commerce,  thereby  determin- 
ing whether  state  or  federal  laws  shall  controL 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1000-1090,  109^-1132: 
Dec.  Dig.  <&=>284.] 

6.  Commerce  €==>27— Irtbrstate  Coumbbob— 
Fbdkbal  Emflotbrs'  Liabilitt  Act. 

Before  recovery  can  be  had  under  the  fed- 
eral Employers'  Liability  Act,  it  must  appear 
first  that  the  defendant  railroad  was  engaged 
at  the  time  in  interstate  commerce,  and  that  the 
employ 6  was  injured  while  actually  so  em- 
ployed. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  25;    Dec.  Dig.  «=»27.] 

6.  Witnesses  «=5269— Examination— Cboss- 
examination. 

It  is  not  error  in  a  servant's  action  against 
the  employing  railroad  to  permit  a  witness  to 
state  that  the  track  was  uneven  and  rough  and 
unballasted,  where  defendant  had  introduced 
him,  and  on  direct  examination  had  elicited  the 
testimony  that  die  road  had  no  track  rough 
enough  to  have  caused  plaintiff  to  lose  bis  h<dd 
on  the  car  with  the  resultant  injury  claim- 
ed, since  that  was  proper  cross-examination, 
and  the  testimony  so  elicited  was  material 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  949-954;    Dec.  Dig.  «S=269.] 

7.  Afpealand  Bbbob®=91050— Review— Ev- 
idence—HABMI.E8S  Ebbob. 

Where  a  witness  for  defendant  stated  that 
defendant's  track  was  «  little  rough  all  along 
the  line,  and  that  every  day  some  part  of  the 
track  would  have  to  be  raised,  the  error,  if  any, 
in  admitting  on  cross-examination  testimony 
that  the  track  was  not  ballasted  and  was  rough 


in  some  places  was  harmless;  the  cross-examina- 
tion being  covered  by  the  direct. 

[Ed.  Note. — For  other  oases,  sea  Appeal  and 
Error,  Cent  Dig.  {{  1068,  1060,  415S-4157, 
4166;    Dec.  Dig.  «=Jl050.]  w.^-^^^.. 

8.  Witnesses  <8=>269— Examination— Cbobs- 
Bxamination. 

Where  a  servant  of  a  railroad  was  injured 
in  starting  a  gasoline  motor  car  by  pushing  it 
until  the  engine  started,  and  the  defendant  rail- 
road introduced  evidence  as  to  the  character  of 
the  car  on  the  issue  whether  It  had  used  due 
care  In  providing  a  reasonably  safe  instrumen- 
tality with  which  to  work,  it  was  not  error  to 
admit  on  cross-examination  the  testimony  of  the 
witness  that  the  motor  could  have  been  equipped 
with  a  self-starter  at  a  certain  cost,  although 
no  pleading  authorized  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  949-954;  Dec.  Dig.  iS=>269.] 

9.  Afpeai.  and  Ebbob  «S975Sr-ScoPE  of  Re- 
view —  Preservation  of  Excbptionb  — 
Bbief. 

Where  the  brief  on  appeal  does  not  show 
whether  objections  were  interposed  to  the  charg- 
es of_  the  court  complained  of  before  or  after 
submission  to  the  jury,  the  assignments  of  er- 
ror  thereon    must   be   treated   as   waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3098;    Dec.  Dig.  <S=75&] 

10.  Master  and  Sebvant  «=>286— iNJUBixa 
TO  Servant- Liabilitt  of  Master. 

It  is  the  duty  of  the  employer  to  furnish 
a  reasonably  safe  implement  for  the  work  re- 

?iuired,  so  that  where  a  servant  was  injured  by 
ailing  from  a  gasoline  car  which  he  attempted 
to  start  by  pushing  it,  whether  it  was  the  duty 
of  the  company  to  furnish  a  car  with  a  starting 
apparatus  was  a  question  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  j|  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1060; 
Dec.  Dig.  «=928e.] 

11.  Trial  <S=>260  —  Instructions  —  Buffi- 

CIBNOT. 

It  is  not  error  to  refuse  a  requested  in- 
struction already  substantially  covered  by  the 
charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  651-659 ;   Dec.  Dig.  €=>260.] 

12.  Master  and  Servant  <Si=»278— Injubiks 
TO  Servant— Liabilitt  of  Master— Evi- 
dence. 

Evidence  in  a  railroad  servant's  action  for 
injuries  held  suffideat  to  sustain  a  verdict  for 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Jt964,  956-958,  960-969, 
971,  972,  977;    Dec.  Dig.  <»=»278.) 

13.  Master  and  Servant  «=!>280— Injuries 
TO  Servant— Liabilitt  of  Mabtbb— Evi- 
dbnce— Assumption  of  Risk. 

Evidence  in  i  railroad  servant's  action  for 
injuries  by  falling  from  a  gasoline  motor  car 
which  he  had  attempted  to  start  by  pushing  it 
held  insufficient  to  show  that  he  assumed  th« 
ride  in  attempting  to  board  the  moving  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  981-986 ;  Dec.  Dig.  «=> 
280.] 

Appeal  from  District  Court,  Potter  Conn- 
ty;  Hugh  L.  Umphres,  Judge. 

Action  by  Flavlano  Cosio  against  tbe  Chi- 
cago, Rode  Island  &  Qvit  Railway  Company. 
From  a  judgment  for  plalntifl,  defendant  ai>- 
peal&    Afflimed. 
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C.  Hk  OustaruB,  of  Amarillo,  aad  N.  H. 
Lasslter,  of  Ft.  Wortb,  foe  appellant  I*  C. 
Barrett  and  Jas.  N.  Browning,  both  of  Ama- 
rillo^ for  anpeOee. 

HTJFF,  0.  J.  The  appellee,  Plavlano  Coelo, 
bionght  tUa  suit  agaLiat  the  appellant  rail- 
iray  company  for  damages  for  alleged  per- 
sonal injury.  He  alleges  that  the  appellant 
railway  company  is  a  railroad  corporation 
carrying  passengers  and  freight  for  profit  and 
hire  over  lU  line  of  road,  which  runs  from 
Amarillo,  Potter  county,  Tex.,  through  Old- 
ham county,  TeXn  to  Tucumcarl,  N.  M. ;  that 
the  appellee  was  employed  by  appellant  and 
engaged  in  buUdlng  and  repairing  the  de- 
fendant's road  at  and  near  a  place  called 
Vega,  in  Oldham  county,  and  that  appellant 
had  motor  cars  for  the  purpose  of  carrying 
tools  and  material  for  repairing  its  road, 
which  was  required  to  be  propelled  along 
the  road  by  the  serrants  of  appellant,  and 
In  propelling  said  car,  and  In  carrying  the 
tocOs  and  material,  the  appellee  was  engaged 
as  the  servant  of  appellant  In  such  work  at 
the  time  of  his  injury,  and  that,  while  so  en- 
gaged, be  attempted  to  mount  the  car,  and 
was  thrown  therefrom  and  injured  In  the 
manner  set  out  The  negligence  alleged  Is 
that  he  was  required  to  start  the  car  by  hand 
by  pushing  it  for  some  distance  until  the 
motor  by  which  the  car  was  propelled  was 
started,  and  that  be  was  required  to  mount 
the  car  while  la  motion,  and  that  be  was  so 
required  by  the  direction  of  the  foreman; 
that  it  at  that  time  was  loaded  with  certain 
tools,  the  handles  of  which  were  round,  eta, 
and  In  getting  on  the  car  the  tools  turned  so 
that  his  foot  sllived  and  he  feU.  He  also 
alleges  that  the  track  at  that  point  was  rough 
and  unsYen,  and  that  the  car  strudi  a  rough 
place  and  bounced  as  he  stuped  on  the  car, 
which  contributed  to  the  fall,  and  he  also 
aUeges  that  the  appellant  failed  to  warn  him 
of  the  danger  In  getting  on  the  car  while  In 
motion ;  that  he  was  Ignorant  at  the  danger 
at  the  time  and  was  wholly  unacquainted 
with  such  work;  ttiat  be  was  a  Mexican,  and 
not  acquainted  with  the  English  language, 
and  had  had  no  experience  in  such  matters; 
that  aH  of  said  acts  were  negligence  on  the 
part  of  appellant  and  proximately  caused  his 
injury. 

It  will  not  be  necessary  at  this  time  to 
set  out  the  answer  of  the  appellant  The 
case  was  tried  to  a  Jury  on  special  Issues, 
and  upon  their  findings  a  Judgment  was  ren- 
dered for  appellee  for  9760. 

[1-]  Under  the  first  assignment,  the  conten- 
tion Is  made  that  defendant's  plea  In  abate- 
ment should  have  been  sustained  or  L.  O. 
Barrett  should  have  t)een  made  a  party.  The 
plea  in  abatement  set  ap  that  p*lor  to  tbe 
flung  of  the  salt  appellee  conveyed  to  L.  0. 
Barrett  an  tmdlTided  one-hiUf  Interest  in  the 
cause  of  action,  and  that  Barrett  Is  theref oie 


a  necessary  party  plaintiff,  and  that  the  cause 
should  be  abated,  unless  Barrett  was  made  a 
party  plaintiff.  The  appellee  filed  a  pauper's 
oath,  and  it  was  admitted  on  the  trial  be- 
low that  Barrett  was  able  to  pay  and  se- 
cure the  costs.  I*  G.  Barrett  as  attorney 
for  appellee,  filed  this  suit  against  appel- 
lant in  the  name  of  appellee  for  the  damag- 
es alleged,  and  the  record  shows  Barrett  rep- 
resented appellee  as  his  attorney  in  the  trial 
court,  and  that  he  is  representing  appellee 
In  this  court  in  such  capacity.  Tbe  bills  of 
exception  taken  on  this  plea  show  that  the 
original  petition  was  filed  August  21,  1014; 
that  the  transfer  set  up  by  the  plea  was  fil- 
ed with  the  papers  of  the  cause  on  tbe  above 
date.  The  transfer  recites  that  appellee,  on 
tbe  date  thereof,  August  17,  1914,  employed 
Ii.  G.  Barrett  to  represent  him  and  to  sue 
appellant  for  the  injury  negligently  inflicted 
on  appellee,  and  to  compensate  Barrett  for 
his  services  in  such  suit  he  assigned  and 
transferred  one-half  Interest  in  the  cause  of 
action,  as  well  as  all  moneys  realized  by 
compromise  or  otherwise ;  that  it  was  under- 
stood that  all  proceedings  in  court  or  out 
of  court  should  be  carried  on  In  the  name  of 
appellee.  Tbe  appellee  empowered  Barrett 
to  bring  tbe  suit  and  prosecute  it  to  final 
determination,  collect  all  moneys  arising 
therefrom,  to  compromise,  and  sign  all  pa- 
pers and  receipts  for  all  moneys,  and,  when 
collected,  to  pay  over  one-half  to  appeUea 
Appellee  was  to  stand  for  aU  costs  or  make 
necessary  arrangements  by  affidavit  If  re- 
quired therefor.  This  transfer  or  power  of 
attorney  was  duly  acknowledged.  It  is  ap- 
parent from  the  record  that  Barrett  objected 
to  being  made  a  party  plaintiff.  Tbe  trial 
court  refused  to  abate  the  suit  or  require 
Barrett  to  be  made  a  party  plaintiff.  While 
the  coitract  was  made  before  suit  was  filed, 
the  clear  Import  thereof  was  an  assignment 
of  an  Interest  in  the  funds  to  be  collected 
In  tbe  future,  and  was  contingent  up4»i  such 
coUection.  Kailway  Co.  t.  Olntber,  96  Tex. 
296,  72  B.  W.  166;  Railway  Co.  v.  Vaughn, 
16  Tex.  Olv.  App.  408,  40  B.  W.  1066 ;  BaU- 
way  Co.  v.  Wood,  162  8.  W.  487. 

[2]  It  has  been  held  that  an  attorney  with 
a  oontlngant  Interest  in  the  subject-matter  of 
a  suit  is  not  such  as  will  make  him  a  party  to 
the  suit  requiring  of  him  a  bond  for  costs  or 
to  secure  same.  Railway  Co.  v.  Scott  28  S. 
W.  467.  It  has  also  been  held  by  tbe  Su- 
preme Court  that  where  an  attorney  bad  a 
contingent  Interest  in  tbe  suit,  who  was  the 
brother  of  the  judge  trying  the  case,  the  trial 
Judge  was  not  thereby  disqualified,  although 
Bucb  interest  existed  in  the  brother.  Win- 
ston v.  Masterson,  87  Tex.  200,  27  S.  W.  768 ; 
Railway  Co.  v.  Reeves,  36  Tex.  Civ.  App.  162, 
79  S.  W.  1090.  AppMnnt  cites  the  case  of 
Hughes  T.  MendoEa,  166  S.  W.  329.  In  that 
ease  It  to  bend  a  one-third  interest  was  trans- 
ferred in  the  claim  sued  on,  and  that  the 
attorneys  could  be  made  parties,  and  that 
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the  plea  In  abatement  was  properly  present- 
ed.   The  court  therein  says : 

"Undoubtedly  the  transfer  in  this  case  to  Pat- 
terson &  Wallace  constituted  them  joint  own- 
ers with  plaintiff  of  the  cause  of  action  herein 
sued  upon,  rather  than  the  owners  of  a  con- 
tingent interest  in  a  possible  future  recovery." 

It  was  held,  bowerer,  in  that  case,  as  the 
attorney  represented  the  plaintiff  therein, 
they  would  be  bound  by  the  judgment  there- 
in rendered,  and  thiit  the  action  of  the  court 
In  orerruliiig  the  plea  in  abatement  was 
harmless,  citing  Bonner  v.  Green,  6  Tex.  Civ. 
App.  96,  24  S.  W.  835.  We  think  the  con- 
tract in  this  case,  when  considered  In  its  en- 
tirety, evidenced  the  fact  that  Barrett  had 
only  a  contingent  interest  in  the  future  pos- 
sible recovery,  and  that  it  is  by  its  terms  in 
the  class  with  the  contract  mentioned  In  the 
case  of  Railway  Company  v.  Glnther,  supra. 
It  was  held  in  Wlckizer  v.  Williams,  173  S. 
W.  288,  where  the  plaintiff  conveyed  part  of 
the  land  to  the  attorneys  prosecuting  the 
suit,  that  it  was  not  error  to  refuse  to  make 
the  attorneys  parties  to  the  suit  over  their 
objection,  citing  Bonner  v.  Green,  supra.  We 
think  there  was  no  error  on  the  part  of  the 
trial  court  In  refusing  to  make  Barrett  a 
party,  but  if  there  was  error  It  was  harm- 
less for  the  reason  under  the  showing  In  this 
record  Barrett  would  be  bound  by  the  judg- 
ment rendered. 

[3]  The  second  assignment  complains  at 
the  action  of  the  trial  court  in  overruling 
the  first  special  exception  to  appellee's  peti- 
tion, to  the  effect  that  appellee  did  not  show 
whether  he  was  suing  under  the  state  or  fed- 
eral law,  and  that  appellant  is  not  Informed 
by  the  petition  under  what  law  appellee  Is 
claiming.  The  petition  alleges  that  appel- 
lant operated  a  line  of  railroad  from  Amarll- 
lo,  Tex.,  to  Tncumcarl,  N.  M.,  and  through 
Oldham  county,  Tex.,  appellee's  place  of  resi- 
dence, and  that  the  Injury  of  which  com- 
plaint Is  made  was  received  by  appellee  while 
he  was  employed  in  repairing  appellant's 
roadbed  and  track  so  used,  and  that  it  was 
his  duty,  as  one  of  the  employfa  of  appel- 
lant, to  operate  a  certain  car  along  the  line 
of  road  for  the  puri)ose  of  carrying  appel- 
lant's servants,  together  with  their  tools  and 
the  material  for  repairing  the  road  in  which 
appellee  was  then  employed  as  a  servant  of 
the  appellant,  and  that  he  was  injured  while 
thus  employed. 

The  aiq;>ellaat  answered  that  it  was  en- 
gaged in  Interstate  and  intrastate  conmierce, 
and  that  the  appellee  was  employed  to  assist 
In  repairing  and  maintaining  Its  roadbed  and 
track  when  Injured,  and  that,  If  he  had  any 
cause  of  action,  It  was  under  the  federal  Em- 
ployers' Liability  Act  of  the  United  States, 
and  not  of  the  state  of  Texas.  The  appel- 
lant in  thia  case  cites  ns  to  Thornton's  Em- 
ployers' Inability  and  Safety  Appliance  Acts, 
pp.  32  and  33.  The  author  in  the  note  sug- 
gests that.  If  the  pleadings  do  not  show  the 
plaintiff  was  employed  In  Interstate  com- 
merce, when  the  evidence  developed  the  fact 


that  he  was,  this  would  constitute  a  fatal 
variance,  and,  if  the  defendant  by  answer 
should  set  up  the  plaintiff  was  so  employed, 
and  this  was  proven,  this  wonld  defeat  a 
recovery,  etc  The  Supreme  Court  of  the 
United  States  held: 

"It  is  true  the  original  petition  asserted  a 
right  of  action  under  the  laws  of  Kansas,  with- 
out making  reference  to  the  act  of  Congress, 
but  the  court  was  presumed  to  be  cognizant  of 
the  enactment  of  tne  Employers'  Liability  Act, 
and  to  know  that,  with  respect  to  .the  respon- 
sibility of  interstate  carriers  by  railroad  to  their 
employes  injured  in  such  commerce  after  its 
enactment,  it  had  the  effect  of  superseding  state 
laws  upon  the  subject.  Second  Employers'  Lia- 
bility Cases ;  Mondou  v.  N.  Y.,  N.  H.  &  H.  R. 
Co.  [223  U.  S.  1]  32  Sup.  Ot  169  [56  L.  Ed.  327, 
38  L.  R.  A.  (N.  S.)  441.  Therefore  the  pleader 
was  not  required  to  refer  to  the  federal  act, 
and  the  reference  actually  made  to  the  Kansas 
statute  no  more  vitiated  the  pleading  than  a 
reference  to  any  other  repealed  statute  would 
liave  done."  Railway  Co.  V.  Wulf,  226  U.  8. 
570,  675,  33  Sup.  Ct.  135,  137,  67  L.  Ed.  355, 
Ann.  Gas.  1914B,  134. 

Chief  Justice  White  of  the  Supreme  Court, 
in  the  case  of  Grand  Trunk,  etc.,  v.  Lindsay, 
233  U.  S.  42,  34  Sup.  Ct.  681,  68  L.  Ed.  838, 
Ann.  Cas.  1914C,  168,  said: 

"It  is  true  that  to  avoid  the  irresistible  con- 
sequences arising  from  this  situation  it  is  In- 
sisted in  argument  that  as  ao  express  claim  was 
made  under  the  Employers'  Liability  Act, 
therefore  there  was  no  right  in  the  plaintiff  to 
avail  of  the  benefits  of  its  provisions,  or  in  the 
court  to  apply  them  to  the  case  before  it.  But 
tills  simply  amounts  to  saying  that  the  Employ- 
ers' Act  may  not  be  applied  to  a  situation  which 
is  within  its  provision,  unless  in  express  terms 
the  provision  of  the  act  be  formally  invoked. 
Aside  from  this  manifest  unsoundness,  consid- 
ered as  an  original  proposition,  the  contention 
is  not  open,  as  it  was  expressly  foreclosed  in 
Seaboard  Air  Lhie  R.  Co.  v.  Dnvall  [225  U.  8. 
477],  32  Sup.  Ct.  790  £56  L.  Ed.  1171]." 

Under  the  statute  of  this  state  In  force  at 
the  time  this  case  was  pleaded,  the  allega- 
tions that  appellant  was  engaged  in  inter- 
state commerce  and  that  appellee  was  work- 
ing on  Its  line  in  furtherance  of  such  com- 
merce will  be  taken  as  true,  if  not  denied, 
which  was  not  d<me  in  this  case.  Again,  it 
is  a  familiar  rule  In  this  state  that  an  omis- 
sion in  the  pleadings  will  be  cured  by  the  al- 
legation In  the  adversary  ideading  of  the 
omitted  matter.  It  was  held  In  Railway  Com- 
pany V.  White,  238  U.  S.  507,  35  Sup.  Ct  865, 
868,  69  L.  Ed.  1433,  that  the  admission  in 
the  replication  that  White  was  employed  in 
Interstate  commerce  cured  the  defect  in  the 
declaration.  This  holding  was  made  in  def- 
erence to  the  heading  of  the  state  court, 
which  In  matters  of  practice  and  pleading 
was  binding  on  the  Supreme  Court  This 
court,  in  the  case  of  Railway  Go.  v.  Stalcup, 
167  S.  W.  279,  held  substautlaUy  that,  when 
the  petition  showed  the  employ^,  when  killed, 
was  employed  In  interstate  commerce,  the 
allegation  was  suflScIent  to  designate  the 
statute  controlling.  A  writ  of  error  was  re- 
fused tn  that  case  by,  the  Supreme  Court 
of  this  state,  as  well  as  by  the.  Supreme  Court 
,of  the  United  States.  We  also  held  that, 
when  there  was  a  shipment  of~cattle,  shown 
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by  the  pleadings  to  be  from  Texas  to  Kan- 
sas, on  a  through  bill  of  lading,  the  Carmack 
Amendment  would  apply,  even  though  the 
case  was  apparently  tried  in  the  court  below 
under  the  state  statutes.  Railway  Oa  v. 
Wofd,  15»  S.  W.  375 ;  Railway  Oo.  v.  Meyer, 
155  S.  W.  309.  Writs  of  error  were  denied 
in  these  last  two  cases  by  both  the  hightt' 
courts. 

In  this  case  the  petition  shows  that  ap- 
pellant was  a  carrier  railroad  operating  a 
line  of  road  from  Texas  into  New  Mexico, 
and  that  appellee  was  injured  while  employ- 
ed In  maintaining  this  line  of  road  In  re- 
pair. The  appellant  alleges  that  It  was  so 
operating  the  road  as  an  Interstate  commerce 
carrier,  and  admits  appellee  was  so  at  work. 
It  is  not  required,  we  do  not  think,  when  the 
facts  ate  stated  which  themselves  indicate 
under  which  statute  the  case  should  be  tried, 
to  spedflcally  allege  under  which  statute  the 
court  should  try  it.  The  federal  statute  is 
supreme  when  the  facts  are  presented  whldi 
bring  the  case  within  the  statute,  and  the 
court  must  try  the  case  under  the  law.  To 
require  an  employe  to  hazard  his  rights  by 
requiring  him  in  every  case  to  allege  that  his 
case  iB  under  the  state  or  the  federal  statute, 
under  the  penalty  of  losing  If  he  fails  to 
name  the  proper  statute,  would,  In  our  Judg- 
ment, be  placing  a  burden  on  him  which 
on^t  not  to  be  imposed.  When  he  alleges 
the  kind  of  employment  in  which  he  was  en- 
gaged and  where  employed,  it  occurs  to  ns 
he  has  gone  far  enough.  The  allegation  that 
a  line  at  road  runs  from  one  state  Into  an- 
other is  prima  facie,  we  think,  an  allegation 
that  the  road  was  engaged  in  interstate 
transportation.  The  fact  that  he  was  employ- 
ed in  repairing  that  Une  of  road  when  In- 
jured, as  a  section  hand  thereon,  wUI  be  Buffih 
dent  to  show  such  injury  "while"  employed 
in  interstate  commerce,  If  the  law  attached 
to  such  labor  the  character  of  Interstate  com- 
merce 

[4]  It  Is  on  the  facts  established  a  qneBtion 
for  the  court  to  determine  whether  his  in- 
juries were  received  while  employed  in  Inter- 
state or  Intrastate  commerce,  and  It  will  also 
be  a  question  for  the  courts  to  determine 
whidi  statute  shall  controL 

[S]  Two  things  must  appear  before  the  fed- 
eral statute  is  paramount:  First,  that  the 
railroad  was  engaged  at  the  time  in  inter- 
state transportation;  and,  second,  that,  the 
emi>Ioye  was  injured  while  employed  In  inter- 
state commerce.  Thus  a  yardmaster,  who 
at  the  time  of  his  injury  was  handling  cars 
for  intrastate  shipment,  would  recover,  if 
at  all,  under  the  state  statute;  but  if  while 
handling  cars  for  Interstate  transportation, 
the  federal  statute  will  control.  Railway 
Oo.  T.  Behrens,  233  U.  S.  473,  34  Sup.  Ot  646, 
58  Lu  Ed.  1061,  Ann.  C5a8.  1914C,  168 ;  Rail- 
way Co.  V.  Bosenbloom  (Sup.)  177  8.  W.  952. 
A  carpenter  repairing  a  bridge  over  which 


state  and  interstate  shipments  pass  on  a  line 
of  railroad,  while  carrying  bolts  with  which 
to  repafl:  the  bridge  thereon,  was  injured 
on  the  track  by  a  passing  train.  He  was  held 
by  the  Supreme  Court  to  have  been  injured 
whUe  employed  In  Interstate  commerce. 
Pedersen  v.  Railway,  229  U.  S.  146,  33  Sup. 
Ct  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153. 
The  holding  In  the  case  last  cited  rests  ap- 
parently on  the  fact  that  the  work  of  keep- 
ing such  Instnmiaitalltles  in  a  proper  state 
of  repair  while  thus  used  is  so  closely  re- 
lated to  such  commerce  as  to  be  In  practice 
and  legal  contemplation  a  part  of  it  Prac- 
tically the  average  employe  would  not  know 
whether  there  were  commodities  in  the  car 
for  out  of  state  transit.  This  knowledge 
rests  largely  with  the  railroad;  it  alone  In 
many  instances  knows  the  character  of  the 
freight  We  believe  the  Just  rule  to  be,  when 
the  facts  at  the  trial  show  the  character  of 
the  commerce,  the  court  should  apply  the  law 
governing  the  case  as  made.  The  employe 
ought  not  to  be  required  to  allege  that  which 
is  in  the  knowledge  of  the  road.  The  time, 
place,  circumstances,  and  the  employment  at 
which  the  servant  is  at  work  when  Injured 
^111  be  sufllclent  to  notify  the  road  of  the 
character  of  commerce  In  which  the  servant 
was  employed.  This  assignment  will  be  over- 
ruled. 

[6]  The  third  assignment  is  to  the  action 
of  the  court  In  permitting  the  question  to 
be  asked,  and  the  answer  of  the  witness 
Gruhlkey  to  the  effect  that  the  railroad  trade 
from  AmarUlo  to  the  state  line  was  not  flrst- 
class  road;  that  It  was  not  ballasted,  and 
in  some  places  rough.  The  witness  was  In- 
troduced by  appellant,  and  on  direct  exami- 
nation had  stated  that  the  road  had  no  track 
rough  enough  that  a  man  would  be  in  danger 
of  losing  a  handhold  on  the  car,  and  testi- 
fied generally  as  to  whether  there  were  high 
or  low  places.  The  allegation  was  that  in 
boarding  the  car  appellee  was  thrown  by 
reason  of  a  rough  place  In  the  road.  He  also 
testified  be  observed  a  high  x>olnt  where  he 
fell.  The  testimony  objected  to  was  elicited 
by  appellee  upon  cross-examination.  Under 
the  circumstances  of  this  case  we  think  it 
was  proper  cross-examination  (Railway  Co. 
V.  Porter,  156  S.  W.  267) ;  and  under  the 
issues  it  was  material,  and  made  so  by  the 
pleadings  and  other  evidence. 

[7]  Without  objection  the  witness  stated 
the  track  was  a  little  rough  all  along  the  way 
from  Amarlllo  to  the  state  line,  and  that 
every  day  some  part  of  the  track  would  have 
to  be  raised.  This  testimony  was  substantial- 
ly the  same  as  that  objected  to.  This  will 
render  the  testimony  objected  to  harmless. 

[II  The  fourth  assignment  is  to  the  action 
of  aie  court  in  permitting  the  witness  Gruhl- 
key, on  cross-examination,  to  state  that  the 
motor  could  have  been  equipped  with  a  self- 
starter,  and  that  its  cost  would  have  been 
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about  the  price  of  the  motor.  Tte  objection 
was  there  was  no  pleading  authoring  such 
testimony,  and  that  It  was  theorizing  and 
speculating,  and,  as  to  the  cost.  It  was  Im- 
material to  any  Issue  tn  the  case.  The  ap- 
Iiellant  Introduced  this  witness,  and  on  di- 
rect examination  went  Into  a  detailed  his- 
tory and  description  of  the  various  hand 
cars  used  by  appellant  and  tor  the  make  of 
the  motor  In  question,  its  construction,  and 
how  it  started,  etc.  We  think  the  issues  of 
this  case  are  whether  the  car,  as  then  used 
by  appellant,  by  pushing  it  to  start,  under 
such  circumstances,  was  a  reasonably  safe 
instrumeutallty,  and  whether  there  was  neg- 
ligence in  so  using  it ;  and  from  the  fact  that 
this  appears  under  the  circumstances  to  have 
been  a  legitimate  cross-examination  of  the 
witness,  we  beliere  there  was  no  sudi  error 
shown  by  the  testimony  as  would  require 
a  reversal. 

[9]  The  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  assignments  of 
error  will  be  regarded  as  waived,  for  the 
reason  that  the  statements  under  the  assign- 
ments in  appellant's  brief  do  not  sliow  when 
the  charges  given  by  the  court  and  here 
complained  of  were  objected  to,  whether  be- 
fore or  after  the  case  was  submitted  to  the 
Jury.  The  Objections  made  to  the  (barges 
are  not  shown  Ip  the  brief,  or  when  called 
to  the  attention  of  the  trial  court  Appel- 
lant does  not  set  out  the  bill  of  ezcepti<»is 
to  the  charge  in  its  statement,  but  only  re- 
fers to  the  record  for  such  bill.  Railway 
Co.  ▼.  Culver,  168  S.  W.  514 ;  Insurance  Co. 
T.  Khoderick,  164  S.  W.  106T. 

11 OJ  The  fourteenth  assignment;  We  be- 
lieve the  court  properly  refused  the  charge 
requested  set  up  under  this  assignment.  1!be 
charge  sought  to  have  the  court  Instruct  the 
Jury  that  there  was  no  duty  to  fumi^  the 
car  wltib  an  apparatus  for  starting  It  with- 
out the  necessity  of  pushing  it  beSore  start- 
ing. It  was  the  duty  on  the  part  of  appel- 
lant to  furnish  a  reasonably  safe  Implement 
for  the  work  required,  and  whether  the  ap- 
pellant used  ordinary  care  in  doing  so  was 
a  question  for  the  Jury  under  the  facts  of 
the  case.  Ordinary  care  may  have  required 
Bucfa  a  motor,  under  the  facts  of  this  case, 
or  the  pushing  of  the  car  In  question  may 
have  been  a  reasonably  safe  Instrumentality, 
and  in  furnishing  It  the  appellant  may  have 
used  ordinary  care.  As  a  rule,  it  should  be 
left  to  the  Jury  to  determine  whether  the 
employer  did  all  ordinary  care  required. 
Railway  Co.  v.  Welsbelmer,  170  S.  W.  263, 
266. 

£11]  The  fifteenth  assignment  is  overruled. 
This  is  simply  a  requested  instruction  that 
appellee  assume  all  the  risk  ordinarily  in- 
cident to  the  work  and  such  as  would  arise 
in  tlie  use  of  the  oar  in  question.  The  court, 
in  the  last  paragraph  of  his  charge,  gave  the 
proper  Instruction  on  tbls  subject,  and  In  ao 


far  as  the  requested  charge  was  the  law 
the  Instruction  of  the  court  covered  It. 

The  sixteenth  and  seventeenth  asslgmnents 
are  overruled,  for  the  reason'  that  the  issues 
here  requested  were  substantlaUy  mibmitted 
by  the  court  in  Issue  No.  22. 

The  eighteenth  assignment  Is  overruled. 
We  think  the  court  properly  refused  to  sub- 
mit the  issue  whether  appellant  was  engaged 
in  Interstate  commerce.  This  is  a  question 
of  law  from  proven  facts.  The  fact  that  ap- 
pellant transported  freight  (state  and  inter- 
state over  Its  line  of  road)  was  not  a  con- 
troverted fact  Both  parties  hereto  substan- 
tially alleged  It  was  so  engaged.  The  al- 
legation of  aivellant  to  that  effect  was  not 
denied. 

[12]  Assignments  19  to  25,  inclusive,  assail 
the  answers  of  the  Jury  to  the  issues  submit- 
ted, to  the  effect  that  appellant  was  guilty 
of  negligence  In  the  particulars  alleged,  and 
answering  that  appellee  did  not  assume  the 
risk.  There  are  facts  from  which  the  Jury 
could  find  that  the  instrumentality  used  waB 
not  reasonably  safe,  that  is,  that  the  car 
was  not  safe  to  board  wtiUe  in  motion,  and 
that  appellee  was  working  under  the  dlreo- 
tioo  of  the  foreman,  who  required  the  car 
to  be  put  in  motion  b^ore  boarding  it,  and 
that  the  motor  could  have  been  started  by 
a  crank  without  requiring  the  appellee  to 
push  the  car  by  hand  in  order  to  start  the 
motor  before  attempting  to  get  on  the  same 
while  in  motion ;  that  the  track  was  rough, 
uneven,  and  in  bad  condition,  and  liable  to 
cause  the  car  to  Jump  and  to  ride  rough; 
that  the  appellee  was  Inexperienced  in  the 
use  of  such  an  instrumentality,  and  knew 
nothing  or  but  little  of  its  use,  and  waa 
not  warned  by  appellant  of  the  danger.  We 
believe  that,  all  these  matters'  concurring  in 
the  injury  of  the  appellee,  the  Jury  had 
some  evidence  to  show  that  appellant  waa 
negligent  therein,  and  that  such  negligence 
proximately  caused  appellant's  injury. 

[13]  The  Jury  found  that  appellee  was 
guilty  of  -contributory  negligence  and  gave 
the  per  cent  that  his  negligence  bore  to  that 
of  appellants,  and  Judgment  was  rendered 
accordingly.  We  do  not  think  we  should, 
as  a  matter  of  law,  bold  the  facts  conclusive- 
ly established  that  the  appellee  asstmied  the 
risk.  Under  the  facts  we  cannot  say  tliat 
appellee  knew  of  the  danger  from  the  neg- 
ligence of  the  appellant,  or  that  he  must 
necessarily  have  known  of  such  danger,  and 
that  he  would  have  known  that  the  manner 
of  doing  the  work  waa  not  a  reasonably  safe 
one,  espedally  when  his  foreman  was  pres- 
ent directing  the  work.  Bennett  v.  Railway, 
88  Tex.  72,  83  S.  W.  334;  Railway  Ca  v. 
Scott  160  S.  W.  432;  Bennett  v.  Railway, 
159  S.  W.  132. 

We  have  concluded  the  Judgment  of  the 
trial  court  ahould  be  affirmed. 

AfiSinned. 
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SHEABIiOGK  v.  MUTUAL  UFE  INS.  OO. 
OF  NEW  YORK.     (No.  1634.) 

(Springfield  Ocmrt  of  Appeab.    Missouri.    Jan. 
8,  1016.    Rehearing  Denied  Jan.  26,  1816.) 

1.  InsuBAitOK  «=a539— Lira  Insurance— Ao- 

XIONS— LlKITATION  8 . 

Where  plaintiff's  husband  died  in  1897  and 
she  sned  on  the  policy  in  1915,  the  cause  was 
barred,  in  the  absence  of  waiver  or  estoppel  of 
the  company,  sinoe  she  had,  at  most,  only  a  rea- 
sonable time  after  her  husband's  death  in  which 
to  make  proof  of  death  on  the  making  of  which 
her  cause  of  action  accrued. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1328-1336;  Dec.  Dig.  «s>539.] 

2.  Inbukance  9=>615 — Lm  Inbubanck— Ac- 
tions—Dsfenbeb. 

The  statute  ai  limitationa  and  failure  to 
submit  proofs  of  death  within  90  days,  as  requli> 
ed  by  Rev.  St.  1879,  I  6885.  are  special  de- 
fenses, a  matter  of  privilege  to  the  defendant  in- 
surance company,  but  do  not  extinguish  the 
cause  of  action,  operating  merely  to  bar  the 
remedy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1B30,  1532-1634 ;  Dec.  Dig.  «= 
616.] 

3.  Inbubance  €=»148— Ldi  Insubanoib— Ac- 
tions—Defenses. 

Such  defenses,  beinc  in  the  nature  of  for- 
feitures, are  not  favorites  of  the  insurance  law. 
lE<d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  282,  294-298 ;   Dec.  Dig.  <8=>146.1 

4.  Insdbancs  9=3555— Lite  Inbubanob— Oon- 
DmONB  OF  Statxjt»— Watveb. 

Though  a  statute  required  proote  of  loss  to 
be  submitted  to  the  insurer  within  90  days  of 
the  insured's  death,  that  condition  might  be 
waived  by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  1367-1378,  1882-1390;  Dec.  Dig! 
«39665.] 

5.  LiinTATioii  OF  AonoRB  «=9l75— Waiver 
OF  Bab. 

The  statute  of  limitations,  being  for  the 
protection  of  the  defendant,  may  be  waived  by 
defendant  insurance  company,  so  that  action 
may  be  brought  after  such  waiver  beyond  the 
statutory  period. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  662 ;  Dec.  Dig.  <S=175.] 

6.  LiiuTATiON  OF  Actions  ^=>175— Watvkb 
or  Bab. 

Waiver  of  the  statute  of  limitations  may 
oceur  after  as  well  as  before  the  time  limit  has 
exjnred,  but  if  made  after  such  expiration,  the 
waiver  must  contain  the  element  of  estoppel. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  f  662;  Dec.  Dig.  «=» 
176.] 

7.  INBTTRANCE  ®=939&— LlFE  IHSURANCK— Llll- 

itation  of  Actions— Waiver. 

Where  a  beneficiary  is  encouraged  by  the 
insurer  to  go  to  substantial  expense  in  furnish- 
ing proofs  of  loss,  the  insurer  is  estopped  to  as- 
sert that  the  time  for  such  proofs  had  expired. 

[Hid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  1071-1077 ;   Dec.  Dig.  <3=>396.] 

8.  Inbi;rance  «=s>38&— Life  Insurance— De- 
fenses—Estoppel. 

Where  an  insurance  company,  on  applica- 
tion of  plaintiff  under  the  policy  on  her  deceas- 
ed hustmnd's  life,  required  her  to  make  proofs 
of  loss  on  forms  furnished  by  them,  which  she 
did  at  a  considerable  expense,  the  company 
could  not  escape  the  estoppel  worked  against  ft 
thereby  by  asserting  that  It  did  not  compel  her 


to  fill  the  blanks,  since  failure  to  file  them  would 
have  been  an  abandonment  of  her  claim. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1071-1077 ;   Dec.  Dig.  «=»896.] 

9.  Insurance  9=>386  —  LnuTATioN  of  Ac- 
tions 9=3l76— Life  Insurance— Estoppei. 
OF  Insurer. 

Where  plaintiff  made  claim  for  loss  of  her 
husband  under  a  life  policy  17  years  after  his 
death,  whereupon  defendant  required  proofs  of 
loss  to  be  submitted,  defendant  was  estopped  to 
assert  the  defenses  of  the  statute  of  limitations 
or  of  failure  to  file  proofs  of  loss  in  time,  al- 
though, when  requiring  proofs,  it  specifically  as- 
serted that  it  waived  no  defense  it  had,  since 
such  a  statement,  without  specific  reference 
to  the  particular  defense,  was  valueless. 

[Ed.  Note. — For  other  cases,  see  InsnrHnne, 
Cent  Dig.  f{  1071-1077;  Dec.  Dig.  «=»396; 
Limitation  of  Actions,  Cent  Dig.  $  662 ;  Dec. 
Dig.  <8=9l76.] 

10.  Insurance  4=9634— Limitation  or  Ac- 
tions «=»177— Life  Insurance— Pleading 
— Waiver. 

Plaintiff's  failure  to  plead  waiver  by  the  in- 
surer of  delajr  in  making  proofs  of  loss  or  of 
statute  of  limitations  would  not  defeat  her  ac- 
tion, which  was  tried  on  an  agreed  statement  of 
facts,  which  showed  the  waiver. 

[SJd.  Note. — For  other  cases,  see  Insnranoe, 
Cent  Dig.  H 1693,  1586,  1698,  1608-1606,  1608; 
Dee.  Dig.  €ss>684 ;  limitation  of  Actions,  Gent 
Dig.  II  663-686;   Dec.  Dig.  «s»177.] 

Ai^eal  from  Circalt  Court,  Phelps  Ootmty; 
L.  B.  Woodside,  Judge. 

ActlcHi  by  Ida  J.  Shearlock  against  the  Mu- 
tual Life  Insurance  Company  of  New  York. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Beversed  and  remanded,  with  dlrec- 
tlons. 

Lotts  &  Breuer,  of  Rolla,  and  James  J. 
O'Donohoe,  of  St.  Louis,  for  appellant  For- 
dyce,  Bjolllday  &  White,  of  St  Louis,  and 
Frank  H.  Farrls,  of  Rolla,  for  respondent 

STURGIS,  J.  Tbls  salt  Is  on  a  16-pay- 
ment  policy  on  the  life  of  plaintiffs  husband. 
But  one  point  is  made  as  to  the  pleadings, 
and  that  will  be  noted  later.  The  case  was 
submitted  to  the  court  on  an  agreed  state- 
ment of  facts.  The  facts  necessary  to  be 
considered  are  that  the  policy  was  Issued 
on  July  15,  1886,  to  plaintiff's  husband,  and 
is  a  Missouri  contract  under  the  ruling  of 
Cravens  ▼.  Insurance  Co.,  148  Mo.  583,  50  S. 
W.  619,  53  L.  R.  A.  306,  71  Am.  St  Rep.  628, 
that  the  insured  paid  the  premiums  due  In 
quarterly  Installments  to  April  15,  1894,  7% 
years ;  that  default  In  payment  of  premium 
was  ttien  made  and  none  paid  thereafter; 
that  the  Insured  died  August  18,  1897;  that 
under  the  laws  of  this  state  In  force  when 
this  policy  was  Issued  (section  5983,  R.  S. 
1879)  the  policy  was  not  forfeited  by  the  non- 
payment of  premium,  but  the  amount  of  pre- 
mium paid  on  the  policy  was  sufficient  to, 
and  did,  keep  the  policy  In  force  for  the 
full  amount  under  the  rule  of  commutation 
there  specified  for  a  term  of  temporary  In- 
surance extending  beyond  the  death  of  the 
Insured,  and  by  the  terms  of  section  59S5, 


9For  ethar  caaei  see  sama  topic  and  KBY-NUMBBR  In  all  Kay-Nambered  Olsasts  and  Indaxat     . 
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B.  S.  1S78,  fhe  Insured  havliig  died  wlfhln 
the  time  of  temporary  insurance,  tbe  defend- 
ant became  bound  to  pay  the  amount  of  said 
policy,  unless  there  be  something  shown  to 
defeat  such  liability. 

Only  two  defenses  are  made  to  the  defend- 
ant's otherwise  conceded  liability,  niey  are: 
(1)  The  statute  of  limitations  of  10  years; 
and  (2)  that  no  proofs  of  death  of  the  in- 
sured were  submitted  to  defendant  within 
90  days  of  his  death,  as  required  by  section 
59S5,  K.  S.  1879. 

[1]  As  to  the  first  defense,  we  have  no 
doubt  but  that  plaintUTs  cause  of  action  ac- 
crued to  her  on  the  death  of  her  husband, 
plus,  at  most,  a  reasonable  time  within  which 
to  make  proof  of  his  death.  Such  is  the 
ruling  in  Kauz  t.  Oreat  Council,  13  Ma  App. 
341,  344.  In  25  Cyc  1198,  the  law  Is  stated 
to  be: 

"Where  plaintiff's  right  of  action  depends  up- 
on some  act  to  be  performed  by  him  preliminary 
to  commencing  suit  and  he  is  under  no  restraint 
or  disability  in  the  performance  of  such  act,  he 
cannot  suspend  indefinitely  the  running  of  the 
statute  of  limitations  by  delaying  the  perform- 
ance of  the  preliminary  act;  if  the  time  for  such 
I>erformance  is  not  definitely  fixed,  a  reasonable 
time,  but  that  only,  will  be  allowed.  The  rule 
that  where  the  right  of  action  depends  upon  a 
preliminary  step  to  be  taken  by  plaintiff  he  can- 
not indefinitely  delay  the  taking  thereof  rests 
upon  the  principle  that  plaintiff  has  it  in  his 
]x>wer  at  all  times  to  do  the  act  which  fixes  his 
light  of  action." 

See  Boyd  v.  Buchanan,  176  Ma  App.  56, 
60,  162  S.  W.  10T5.  It  is  clear,  therefore, 
that  as  the  insured  died  in  1897  and  this  suit 
was  commenced  in  1915,  the  plalnUlTs  cause 
of  action  is  barred,  unless  defendant  has 
waived  or  estopped  itself  from  availing  It- 
self of  this  defense,  of  which  we  will  speak 
later. 

It  la  likewise  conceded  that  no  proofs  of 
loss  were  submitted  to  the  defendant  within 
90  days  of  the  Insured's  death,  and  in  fact 
not  untU  shortly  before  this  suit  was  com- 
menced, more  than  17  years  after  the  death 
of  the  Insured.  It  is  argued  here,  in  able 
briefs  of  counsel  both  for  and  against  the 
proposition,  that  section  5983,  R.  S.  1879. 
forbids  any  forfeiture  of  the  policy  for  non- 
payment of  premium  in  case  two  annual 
premiums  have  been  paid,  as  here,  regard- 
less of  any  proof  of  loss  being  made,  and 
that  even  section  5985  does  not  contain  any 
words  of  forfeiture  for  not  furnishing  proofs 
of  death,  and  that  the  law,  which  abhors  for- 
feitures, will  not  supply  the  same.  We  think, 
however,  that  this  question  is  not  necessary 
for  decision  here,  as  the  same  or  stronger 
grounds  are  presented  for  claiming  a  waiver 
of  this  defense  than  of  the  statute  of  limita- 
tions. In  other  words,  if  defendant  waived 
the  defense  of  the  statute  of  limitations,  it 
also  waived  this  defense  of  failure  to  fumisb 
timely  proofs  of  death;  and  if  it  did  not 
waive  the  defense  of  the  statute  of  limitations, 
then  defendant  does  not  need  any  other  de- 
fense. 

Uj  This   brings  us  to  the  all-important 


question  of  waiver.  The  facts  on  which  a 
waiver  of  both  the  defenses  mentioned  is 
predicated  are  briefly  thus:  No  suggestion 
of  any  claim  on  this  policy  was  made  nntil 
by  letter,  July  5,  1914,  the  plaintiff  infmrmed 
the  defendant  that  her  husband  died  Au- 
gust 18,  1897,  and  asked  tiie  status  of  this 
policy.  To  this  defendant  replied,  July  11. 
1914,  that  its  record  showed  that  the  policy 
oa  her  husband's  life  was  forfeited  in  ac- 
cordance with  its  terms  for  the  nonpayment 
of  the  premium  due  in  1894  and  has  no  value. 
The  plaintiff  then  wrote  to  defendant,  with 
the  assistance  of  a  friend,  stating  that  her 
husband  had  died  within  3  years  after  de- 
fault in  payment  of  premium,  and  that  the 
Insured  had  paid  about  8  annual  premiums 
on  the  policy.  To  this  defendant  replied 
that  it  could  not  recognize  any  claim  under 
the  policy  because  the  contract  was  issued 
in  1886,  when  policies  of  the  company  pro- 
vided for  forfeiture  of  the  same  in  case  the 
laws  of  the  respective  states  were  not  fully 
complied  with;  that  under  the  laws  of  New 
York  when  three  annual  payments  had  been 
paid,  the  policy  had  a  surrender  value  in 
paid-up  Insurance  if  applied  for  within  six 
months;  but  that  none  had  been  applied  for, 
and  consequently  the  policy  was  forfeited  In 
1894  and  has  no  value;  that  in  case  such 
conditions  were  not  complied  with,  it  was 
the  custom  of  the  company  in  1S94  to  for- 
feit the  policy  and  carry  any  profit  thereon 
to  the  general  profits  of  that  year.  To  this 
letter  the  plaintiff  replied,  calling  specific 
attention  to  sections  6983  and  5985,  R.  S. 
1879 ;  that  under  the  rule  provided  by  these 
statutes,  the  premiums  paid  were  sufficient 
to  purchase  temporary  insurance,  carrying 
the  policy  beyond  the  death  of  the  insured; 
that  under  the  ruling  in  Cravens  v.  Insur- 
ance Ga,  148  Mo.  683,  50  S.  W.  519,  63  L.  R. 
A.  305,  71  Am.  St  Rep.  628,  the  policy  was 
governed  by  the  laws  of  Missouri  and  not 
those  of  New  York ;  that  the  custom  of  the 
company  or  any  policy  provision  could  not 
override  the  laws  of  Missouri  (Price  v.  In- 
surance Co.,  48  Mo.  App.  281) ;  that  such  be- 
ing the  facts,  the  company  ought  to  pay  this 
policy.  To  this  letter  the  company,  by  its 
general  solicitor,  replied: 

"Your  letter  of  the  23d  Inst,  to  Associate  Ac- 
tuary Hall  has  been  referred  to  this  department 
for  attention.  For  the  purpose  of  bringing  the 
matter  before  the  company's  committee  on  mor- 
tuary claims  I  inclose  a  blank  form  of  proof  of 
death,  which,  if  properly  executed  and  returned 
to  me,  I  will  submit  to  the  committee  for  its 
action.  It  must  be  distinctly  understood,  how- 
ever, that  the  company  by  furnishing  these 
blanks  does  not  waive  any  legal  defenses  that 
may  exist  in  its  favor,  the  blanks  being  fur- 
nished merely  to  facilitate  the  orderly  considera- 
tion of  the  claim.  The  blanks  are  sent  on  the 
assumption  that  Mr.  Shearlock's  death  occurred 
in  1896  or  1897." 

Proofs  of  death  were  duly  made  on 
the  blanks  inclosed  and  forwarded  to  the 
company.  It  is  agreed  that  plaintiff  expend- 
ed $21.50  In  making  up  such  proofs  of  death. 
Thereupon  the  defendant,  by  U^  general  so- 
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Udtor,  wrote  a  letter,  acknowledging  receipt 
of  the  proofs  of  deatb,  and  stated  that  the 
company  declined  to  make  any  payment ; 
that  the  policy  Is  null  and  void,  as  no  claim 
was  made  for  either  term  or  paid-up  insu- 
rance within  the  time  required  by  the  Mls- 
bouri  statutes,  nor  was  any  claim  made  with- 
in the  time  required  by  the  New  York  stat- 
utes; that  the  policy  has  long  ceased  to  be 
a  contract  under  both  the  laws  of  Missouri 
and  of  New  York,  and  the  statutes  of  limi- 
tations of  both  states  has  run  against  any 
action  in  the  matter. 

[3]  We  thluk  there  16' no  doubt  that  both  the 
defenses  here  Interposed  are  affirmative  and 
special  and  in  the  nature  of  personal  prlvi- 
legea  The  law  allows  them  to  a  defenduut  if 
he  chooses  to  Insist  upon  same  in  the  proper 
way  and,  at  the  proper  time,  but  they  are  not 
matters  going  to  extinguish  the  cause  of 
action,  but  merely  to  bar  the  remedy,  and, 
being  for  defendant's  benefit,  may  be  waived 
by  it  Such  defenses  are  generally  termed 
"forfeitures;"  that  is,  the  plaintiff  forfeits 
his  cause  of  action  (or,  as  defendant  claims, 
does  not  bring  It  into  being)  by  failure  to 
furnish  proofs  of  loss  or  to  bring  his  suit 
within  a  certain  time.  Forfeitures'  are  not 
favorites  of  tlie  law,  and  especially  of  the 
insurance  law.  In  Keys  v.  Knights  &  Ladles 
of  Security,  174  Mo.  App.  671,  680,  161  8.  W. 
345,  348,  the  court  said: 

"Slight  evidence,  indicnting  an  intention  to 
waive,  will  be  sufficient  to  prevent  a  forfeiture 
from  taking  effect- and  thereby  defoating  valu- 
able rights.  Francis  v.  A.  O.  U.  W.,  150  Mo. 
App.  347,  loc.  cit.  356  [130  S.  W.  500].  A 
waiver  of  forfeiture  may  be  inferred  when  the 
insurer,  after  knowledge  of  the  act  of  forfeiture, 
requires  the  assured,  by  virtue  of  the  require- 
ments in  the  policy,  to  do  some  act  or  incur  some 
expense." 

The  leading  case  on  this  subject  seems, 
from  Its  frequent  citations  In  so  many  Juris- 
dictions, to  be  Titus  V.  Insurance  Co.,  81 
N.  Y.  410,  where  the  court  stated  the  law 
.thus: 

"But  It  may  be  asserted  broadly  that  If.  in  any 
negotiations  or  transactions  with  the  insured, 
after  knowledge  of  the  forfeiture,  it  reco^izes 
the  continued  validity  of  the  policy,  or  docs  acts 
based  thereon,  or  requires  the  insured,  by  vir- 
tue thereof,  to  do  some  act  or  incur  some  trouble 
or  expense,  the  forfeiture  is.  as  matter  of  law, 
waivMl ;  and  it  is  now  settled  in  this  court,  after 
some  difference  of  opinion,  that  such  a  waiver 
need  not  be  based  upon  any  new  agreement  or 
an  estoppel." 

The  doctrine  Is  stated  In  2  Bacon's  Life 
Insurance  (3d  Ed.)  S  435,  as  follows: 

"If  the  company,  after  being  notified  of  a 
logs,  has  knowledge  of  false  answers  in  the 
application  or  of  a  breach  of  the  conditions  of 
the  poU^,  and,  notwithstanding  that  fact,  calls 
for  proofs  of  loss,  or  if,  after  receiving  proofs, 
•with  knowledge  of  such  false  answers,  it  asks 
for  additional  proofs,  it  thereby  waives  the 
right  to  rely  on  the  breach  of  warranty  or  of 
the  condition.  The  reason  of  the  rule  is  obvious- 
ly that  the  company  should  not  be  permitted  by 
its  conduct  to  cansc  insured  to  go  to  the  expense 
of  proofs  of  loss,  when  it  knows  it  will  be  a 
"— '-— ^  act." 


This  doctrine  has  recelTed  r^teated  recog- 
nition In  thif>'  state,  and  has  been  applied  to 
defenses  far  more  vital  than  furnishing 
proofs  of  loss  or  bringing  suit  within  a  spe- 
cified period.  Dolan  v.  Insurance  Co.,  88 
Mo.  App.  666;  Keys  v.  Knights  &  Ladles  of 
Security,  174  Mo.  App.  671,  087,  161  S.  W. 
846;  Bowen  v.  Insurance  Co.,  69  Mo.  App. 
272;  Pace  t.  Insurance  Co.,  173  Mo.  App. 
485,  158  8.  W.  S92 ;  Oehler  v.  Insurance  Co., 
159  Mo.  App.  707,  708,  139  S.  W.  1177. 

[4,  B]  The  doctrine  of  waiver  is  more  fre- 
quently applied  to  furnishing  timely  proofs 
of  loss  or  violation  of  some  warranty  or  stip- 
ulation in  the  policy,  but  we  can  see  no  rea- 
son why  it  should  not  be  applied  to  bring- 
ing suit  within  a  given  time,  whether  fixed 
by  statute  or  by  the  policy  itsell  In  fact, 
in  this  state,  by  reason  of  the  statute  and 
contrary  to  the  general  rule,  the  poiicjy  can- 
not limit  the  time  of  bringing  suit  different- 
ly from  the  general  statute.  Section  2780, 
B.  S.  1909;  Roberts  v.  Insurance  Co.,  133 
Mo.  App.  207,  209,  118  8.  W.  726;  4  Cooley's 
Briefs  on  Insurance,  3964.  "Conduct  of  the 
insurer  after  the  expiration  of  the  policy 
limitations,  by  which  the  Insured  or  bene- 
ficiary Is  induced  to  go  to  trouble  or  expense 
in  the  procuring  of  proofs  of  loss,  etc.,  will 
amount  to  a  waiver  of  the  clause  limiting 
the  time  within  which  an  action  may  t>e  com- 
menced." 4  Cooley's  Briefs  on  Insurance, 
3993.  "Demanding  and  receiving  proofs  of 
death  after  the  time  has  expired  waives  the 
limitation  of  suit."  May  on  Insurance,  { 
488.  See,  also,  section  464.  That  the  stat- 
ute of  liralttttlons  may  be  waived  is  shown 
by  the  cases  of  Bridges  v.  Stephens,  132  Mo. 
524,  34  S.  W.  555,  and  Dry  Goods  Co.  v.  Goss, 
65  Mo.  App.  55.  "A  statutory  right  or  bene- 
fit given  for  its  protection  can  be  waived 
the  same  as  any  other  right"  Chandler  v. 
Ins.  Co.,  180  Mo.  App.  394,  399,  167  S.  W. 
1162;  McLeod  v.  Mutual  Life  Ins.  Co.,  190 
Mo.  App.  653,  659,  176  S.  W.  234. 

It  is  well-settled  law  that  when  one  is  call- 
ed upon  in  court  to  assert  his  defenses,  be 
must  plead  limitation,  both  as  to  bringing 
suit  and  furnishing  proofs  of  loss,  or  he  is 
held  to  have  waived  it,  and  we  think  the 
same  rule  works  out  of  court  also.  Keys  v. 
Knights  &  Ladles  of  Security,  174  Mo,  App. 
671,  687,  161  S.  W.  345  (commenting  on  Can- 
non V.  Home  Insurance  Co.,  53  Wis.  583, 
11  N.  W.  11)  and  page  600,  161  S.  W.  345. 
See,  also.  Insurance  Co.  v.  Elvants,  25  Tex. 
Civ.  App.  300,  61  S.  W.  536. 

[6]  There  is  no  doubt  but  that  such  waiver 
can  take  place  after  as  well  as  before  the 
time  limit  has  expired,  as  will  be  seen  by 
the  authorities,  supra,  but  we  agree  that 
in  such  case  the  facts  constituting  the  waiver 
must  then  contain  the  element  of  estoppel. 
Chandler  v.  Insurance  Co.,  180  Mo.  App.  394, 
400,  167  S.  W.  1162;  Boren  v.  Brotherhood, 
145  Mo.  App.  136,  129  S.  W.  401;  Cohn  ▼. 
Insurance  Co,,  62  Mo.  App.  271,  277;   Bolan 
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r.  Fire  Ins.  Co.,  68  Wo.  App.  225,  231;  Walk- 
er y.  Knights  of  Maccabees,  177  Mo.  App. 
00,  68,  163  S.  W.  274.  This  last  case  consid- 
ers the  elements  of  waiver  both  before  and 
after  the  time  limit  haa  expired.  Crenshaw 
V.  Insnranoe  Co.,  63  Mo.  App.  678,  681.  "But 
the  facts  need  not  be  strong  enonj^  to  cre- 
ate a  technical  estoppel."  2  Bacon  on  Life 
Insurance  (3d  Ed.)  {  435,  quoting  from  HoUls 
V.  Insurance  Co.,  65  Iowa,  454,  21  N.  W. 
774,  and  citing  other  cases. 

[7]  All  the  cases  agree,  however,  that 
where,  as  here,  the  plalntUF  is  encouraged  or 
induced  to  go  to  substantial  expense  In  fur. 
nishlng  the  proofs  of  loss  or  otherwise,  such 
fact  supplies  the  element  of  estoppeL 

[8]  Nor  wUl  it  do  to  say  that  the  tnsui^ 
ance  company  did  not  require  the  plalntUI  to 
go  to  this  expense,  but  left  It  to  the  plaintiff 
to  do  so  or  not  as  she  pleased,  where,  as 
here,  a  failure  to  do  so  meant  a  complete 
abandonment  of  her  claim.  In  such  case,  the 
amount  of  the  expenditure  is  not  material, 
unless  it  be  80  small  as  to  be  Inconsequen- 
tial, which  Is  not  true  here.  Kidder  v.  K. 
T.  &  M.  li.  I.  Co.,  94  Wis.  538,  69  N.  W.  364; 
Keys  ▼.  Knights  A  Ladles  of  Security,  174 
Mo.  App.  671,  161  S.  W.  346,  where  the  ex- 
pense of  appointing  a  guardian  was  96.60. 

Applying  these  principles  to  the  present 
case,  we  find  that  the  first  letter  written 
to  defendant  by  plaintiff  Informed  it  that 
the  Insured  had  died  17  years  previous,  and 
asked  as  to  the  status  of  this  policy.  The 
defendant  must  be  held  to  have  known  that 
no  proofs  of  death  had  ever  been  furnished 
it,  and  no  suit  bad  been  brought,  and  the 
time  for  doing  both  was  long  since  past. 
Defendant's  reply  made  no  mention  of  either 
defense  now  Interposed,  but  said  the  policy 
was  forfeited  according  to  Its  terms  (and 
such  are  Its  terms)  by  nonpayment  of  pre- 
mium and  had  no  value.  This,  of  course,  ut- 
terly Ignored  the  Missouri  statutes,  sections 
5983  and  69S5,  R.  S.  1879,  which  became  a 
part  of  the  policy.  When  reminded  by  plain- 
tlfTs  next  letter  that  the  insured  had  paid 
nearly  eight  annual  premiums  and  had  died 
within  8  years  of  his  default,  the  defend- 
ant again  answered,  saying  nothing  of  the 
defenses  now  Interposed,  but  replied  that 
the  terms  of  the  policy  and  the  laws  of 
New  York  provided  for  paid-up  insurance  if 
applied  for  in  six  months,  but  as  ncme  was 
applied  for,  the  prilcy  was  forfeited  and 
of  no  value ;  that  In  such  case  its  custom  was 
to  carry  the  profits  of  the  forfeited  policy  to 
the  general  profits.  By  plaintiff's  next  letter 
the  defendant  was  specifically  dted  to  the 
Missouri  statutes,  supra,  as  governing  this 
policy  Instead  of  the  laws  of  New  York,  and 
was  again  told  that  tlie  insured  had  died 
within  the  time  of  the  term  oC  temporary 
insurance  thereby  provided,  and  that  the 
defendant  was  clearly  liable  on  this  policy 
under  the  cases  of  Cravens  v.  Insurance  Co., 
1^  MOk  088,  60  S.  W.  610,  53  L.  B.  A.  305,  71 


Am.  St.  Rep.  628,  and  Price  ▼.  Insurance  Co., 
48  Mo.  App.  281,  and  so  it  is,  as  against 
each  defense  theretofore  mentioned  by  the  de- 
fendant This  letter  was  referred  to  the 
legal  department  of  defendant,  and  the  letter 
written,  requesting  proof  of  death,  sending 
blanks  for  that  purpose,  but  stating  that 
the  company  did  not  waive  any  legal  defense, 
and  adding  that  the  blanks  were  sent  on 
the  assumption  that  the  insured  died  in  1896 
or  1897.  Nothing  was,  so  far,  said  as  to 
either  defense  now  interposed. 

It  seems  to  us  ttiat  at  this  time  and  before 
plaintiff  was  called  on  to  incur  this  expense, 
the  defendant  was  put  to  its  election  to  set 
up  these  defenses,  then  perfectly  well  known 
to  It,  and  inform  the  plaintiff  of  its  intention 
to  rdy  thereon,  and  that  It  was  preserving 
ithe  same  (even  if  it  could  do  so)  or  be  held 
to  have  waived  these  defenses.  Just  as  it  was 
afterwards  required  to  do  in  court.  The 
plaintiff  may  well  have  believed  that  no 
claim  would  be  paid  by  defendant,  however 
valid,  unless  passed  on  by  its  mortuary  c<Bn- 
mlttee  with  the  proof  of  death  before  it,  and 
that  unless  there  was  some  merit  in  the  mat- 
ters before  mentioned,  relating  to  forfeiture 
of  the  policy  for  nonpayment  of  premium, 
then  the  defendant  would  allow  the  claim. 
Why  should  the  company  want  proofs  of 
death  if  it  Intended  to  defend  on  the  ground 
that  such  bad  not  been  furnished?  Why 
want  such  proof  to  help  out  on  the  statute 
of  limitations  when  the  defendant  knew  no 
suit  had  been  brought  and  plaintiff  was  as- 
serting that  the  Insured  had  died  17  years 
previous,  and  the  blanks  were  being  "sent 
on  the  assumption  that  Mr.  Shearlock's  deaUi 
occurred  in  1896  or  189r'?  Why  lure  plaln> 
tiff  on  to  incur  this  expense  under  the  belief 
that  she  had  or  could  overcome  the  defenses 
made  luiown  to  her  when  the  defendant  in- 
tended, at  it  did  do  later,  to  spring  these 
present  defenses,  absolutely  destructive  oC 
her  claim,  irrespective  of  any  proof  of  death? 
To  hold  that  defendant  did  so  Intend  is  to 
convict  it  of  bad  faith,  if  it  did  not  so  In- 
tend, then  when  defendant  once  waived 
these  defenses,  such  waiver  could  not  be  re- 
called. "It  cannot  be  gainsaid  that  defend- 
ant by  these  acts  gave  plaintiff  to  under- 
stand that  the  right  to  declare  a  forfeiture 
would  be  waived,  that  the  claim  would  be 
considered  on  its  merits,  and  that  plalutlfl 
acted  on  this  assurance  to  his  detrlmeTt." 
Myers  v.  Casualty  Co.,  123  Mo.  Apik  682, 
688,  101  S.  W.  124,  126. 

[9]  In  the  absence  of  the  statement  in  de- 
fendant's letter  accompanying  the  blanks  for 
proof  of  death  that  defendant  did  not  there- 
by waive  any  legal  defense  that  may  exist 
in  its  favor,  and  that  the  blanks  were  merely 
furnished  to  facilitate  the  orderly  considera- 
tion of  the  claim,  there  would  be  no  question 
but  that  defendant  would  be  held  to  have 
waived  these  defenses.  Should  these  general 
words   of   reservation  change   this   result! 
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We  think  not  In  Granger  t.  Fire  Assurance 
Co.,  119  Mich.  177,  77  N.  W.  693,  the  court 
was  dealing  with  the  question  of  waiver  at 
change  of  ownership  of  the  insured  property 
in  violation  of  the  poUcjr.  After  the  com- 
pany had  knowledge  of  this  fact.  It  called  on 
plaintiff  for  additional  proof  of  loss,  saying, 
In  a  letter  accompanying  the  same,  that  by 
doing  so  "it  did  not  waive  any  defense  It 
had,"  but  made  no  specific  reference  to  its 
Intention  to  claim  a  forfeiture  because  of 
the  change  of  ownership.    The  court  said : 

*'If  the  company  intended  to  insist  upon  these 
defeiisee,  it  was  its  duty,  after  it  had  learned 
the  facta,  to  so  inform  Mr.  Granger,  instead  of 
remaining  lAlent  and  asking  for  further  proofs." 

This  case  is  cited  in  Keys  r.  Knights  & 
Ijadles  of  Security,  174  Mo.  App.  671,  688,  161 
8.  W.  345.  In  Marthinson  y.  Insurance  Co., 
64  Mich.  372,  381,  31  N.  W.  291,  297,  the  court 
disposed  of  the  question  thus : 

"It  is  argued  by  defendant's  counsel  that  the 
defendant  saved  its  rights,  and  waived  none  of 
its  defenses  under  the  application  or  policy,  by 
reason  of  the  last  clause  of  Cornell's  Srst  let- 
ter, to  wit:  'You  wiU  further  take  notice  that 
in  returning  said  iwpers,  and  making  the  objec- 
tions thereto,  and  In  all  other  matters  herein, 
this  company  waives  none  of  its  rights  and  de- 
fenses under  their  said  policy,  but  expressly  re- 
serves each  and  every  one  thereof  unto  itself' — 
which  clause,  in  substance,  was  repeated  in  the 
other  letters.  We  do  not  think  this  general  ref- 
erence to  other  possible  defenses  was  sufficient. 
It  devolved  upon  the  defendant  to  sijecifically 
state  its  defenses,  or  some  of  them,  if  it  had 
any  other  than  those  going  to  the  defects  in  the 
proo&  of  loss.  If  the  company  had  frankly 
stated  that  it  refused  to  pay  the  alleged  loss 
because  of  the  breaches  of  warranty  and  for- 
feiture by  the  conditions  of  the  policy,  the 
knowledge  of  which  it  then  possessed,  the  as- 
sured would  have,  in  all  probability,  gone  no 
further  into  cost  and  trouble  to  perfect  such 
proofs  of  loss,  as  its  refusal  to  pay  on  other 
KTonnds  would  have  rendered  it  unnecessary. 
This  loose  and  general  reservation  of  its  rights 
cannot  be  considered  as  an  adequate  notice  of 
the  defenses  insisted  upon  at  the  trial,  and  it 
must  be  held  that  such  defenses  were  waived  by 
its  conduct.  Mercantile  Ins.  Co.  y.  Holthaus, 
43  Mich.  423  [5  N.  W.  642]." 

To  the  same  effect  are  Corson  v.  Insurance 
C30.,  113  Iowa,  641,  86  N.  W.  806 ;  Home  Ins. 
Co.  y.  Kennedy,  47  Neb.  138,  66  N.  W.  278, 
63  Am.  St  Rep.  621;  Brock  y.  Des  Moines 
Ins.  Co.,  106  Iowa,  30,  75  N.  W.  683 ;  Keys  y. 
Knights  &  Ladies  of  Security,  174  Mo.  App. 
071,  690,  161  S.  W.  345;  Myera  v.  Casualty 
Co.,  123  Mo.  App.  682,  687,  688,  101  S.  W.  124. 

[10]  It  is  suggested  that  the  defense  of 
waiyer,  to  be  available  to  plaintiff,  should 
have  been  pleaded  in  her  reply  to  defendant's 
answer  setting  up  these  defenses.  It  may  be 
conceded  that  the  rules  of  good  pleading  so 
require.  However,  this  case  was  tried  on  an 
agreed  statement  of  facts,  and  the  facts 
showing  a  waiver  are  agreed  to.  This  should 
certainly  be  given  an  effect  equally  as  favor- 
able to  plaintiff  as  tf  the  case  bad  been  tried 
on  the  theory  that  such  waiver  was  properly 
pleaded.  In  any  event,  it  would  be  useless 
to  reverse  and  remand  this  cause  for  the  pur- 


pose of  allowing  the  reply  to  be  amended  in 
this  respect  and  then  have  the  case  submit- 
ted on  the  same  facts,  with  the  certainty  that 
the  same  result  would  be  reached. 

We  hold,  therefore,  that  the  defenses  In- 
terposed by  defendant  are  not  available  to  it 
on  the  agreed  facts,  and  the  cause  is  revers- 
ed and  remanded,  with  directions  to  enter 
Judgment  for  the  plaintiff. 

PARBINGTON,  J.,  concurs.  EGBERT- 
SON,  P.  J.,  concurs  In  the  result 


F.   HATTBRSLBY   BROKBBAGB   &  COM- 
MISSION CO.  y.  HUMES.     (No.  14517.) 

(St.    Louis    Court   of   Appeals.      Missouri. 

Jan.  4,  1916.    Rehearing  Denied 

Jan.  26,  1916.) 

1.  SaUCS    €=9l7— iNDIVIOrAL    OB    COBFO&ATC 

CHABACTEa— Estoppel. 

The  seller  of  goods,  by  entering  the  sale  is 
his  books  as  made  to  a  corporation,  is  not  es- 
topped to  pursue  individually  the  person  who 
negotiated  the  sale  when  the  credit  therefor  was 
extended  solely  and  exclusively  to  him  individ- 
ually, and  not  to  the  corporation  of  which  he 
was  a  member;  the  buyer  having  stated  to  the 
seller  that  he,  the  buyer,  was  the  corporation. 

[Ed.  Note. — For  other  cases,,  see  Sales,  Cent 
Dig.  !i  26-30;    Dec.  Dig.  i8=»17.] 

2.  Appeal  aivd  Bbbob  iS=9l001  —  Review  — 

CONOLDSrVEKESS  OW  VXBDICI. 

WSiere  there  was  substantial  evidence  to 
support  the  jury's  finding,  the  court  on  appeal 
is  concluded  by   the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  3922,  3928-3934;  Dec. 
Dig.  <S=>1001.] 

3.  Witnesses  «=3l88  —  Compeibnct  —  In- 

TBBESTED   WlTNEBSES — CoNVXBaATIONB   WITH 

Deceased. 

In  an  action  for  the  purchase  price  of  goods 
sold  defendant  on  his  individual  credit,  though 
intended  by  him  for  use  of  a  corporatiou  in 
which  he  was  interested,  testimony  of  plaintiff's 
stenographer  that  deceased  said,  in  her  presence, 
to  plaintiff's  president  that  he  (deceased)  was 
the  corooration  is  admissible;  the  stenographer 
in  such  case  not  being  a  party  to  the  contract 
so  as  to  render  her  testimony  inadmissible,  since 
she  was  not  the  agent  accomplishing  the  sale. 

[Ed.  Note. — Fbr  other  cases,  see  Witnesses, 
Cent  Dig.  if  574,  575;    Dec.  Dig.  «=»138.] 

4  EviDEirciE    ig=>121— Res    Gest^o— Fiebbokts 

TO  Whom  Goods  wbbe  Sold. 

In  an  action  by  the  seller  of  goods  for  the 
purchase  price,  letters  and  telegrams  passing 
between  the  plaintiff  and  a  milling  company,  re- 
lating to  the  goods  sold  the  defendant,  since  de- 
ceased, were  admissible  to  show  to  whom  the 
plaintiff  extended  credit  where  they  had  been 
submitted  to  the  deceased  and  he  had  suggested 
answers  to  be  made  to  them. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  308,  307-388,  1117,  1119;  Dec 
Dig.  <S=>121.] 

6.    WMWE8BE8     «=S>178— COMPETBNCT— WaiVEB 
or  DlSABILITT, 

Where  an  officer  of  plaintiff  company  was 
incompetent  to  testify  as  to  personal  transac- 
tions with  the  deceased,  but  in  probate  proceed- 
ings he  was  called  by  the  executrix  of  the  de- 
ceased for  the  purpose  of  identifying  an  account 
rendered  by  him  in  behalf  of  the  plaintiff  com- 
pany, he  was  thereafter  competent  for  all  pur- 
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poses  in  the  plaintiff's  action  on  the  account 
for  which  statement  was  rendered. 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  722-725;    Dec  Dig.  «=17a] 

6.  Witnesses    ®=>178 — Coupetenct— Waivbe 
OF  DisABii.mr. 

Where  a  party  to  a  suit  is  disqualified  by 
statute  to  testify  because  of  the  death  of  the 
other  party,  the  taking  of  his  deposition  by  the 
adverse  party  is  a  waiver  of  such  inconipetency, 
though  the  deposition  so  taken  may  be  Died  and 
not  read,  or  even  not  filed  at  all. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  722-725;    Dec.  Dig.  «=>178.] 

7.  Witnesses    ®=>  178— Competency — Waives 
or  Disability— Evidence  op  Waivbb. 

Evidence,  in  an  action  by  seller  of  goods 
for  the  purchase  price  against  the  estate  of  de- 
ceased buyer,  held  to  show  such  examination  of 
plaintiff's  agent  by  executrix  of  deceased  as  to 
waive  his  disability  to  testify  as  to  personal 
transactions  with  the  deceased. 

[Ed.  Note. — For  other  cases,  see  W&tnesses, 
Cent.  Dig.  §§  722-725 ;   Dec.  Dig.  «=»178.] 

Appeal  from  St  Lonis  Circuit  Court;  Eu- 
gene McQuililn,  Judge. 

"To  be  officially  publislied." 

Action  by  the  F.  Hattersley  Brokerage  & 
Commlsalon  Company,  a  corporation,  against 
Mamie  W.  Humes,  executrix  of  the  will  of 
F.  W.  Humes,  deceased.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Reynolds  &  Harlan  and  Lydla  Lee,  all  of 
St  Louis,  for  apitellant  W.  B.  &  Ford  W. 
Thompson,  of  St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  an  ac- 
count for  flour  sold  and  delivered.  Plain- 
tiff recovered,  and  defendant  prosecutes  the 
appeal. 

PlaintifC  Is  a  corporation  engaged  In  the 
brokerage  business,  and  defendant  is  execu- 
trix of  the  estate  of  her  late  husband,  F.  W. 
Humes.  Defendant's  husband  was  president 
of  the  Humes  Flour  Company,  a  corporation, 
for  several  years  before  the  date  of  tils  death, 
and  purchased  the  flour  from  plaintiff. 
Plaintiff  Insists  that  It  did  not  know  the 
Humes  Flour  Company  was  incorporated,  and 
dealt  with  Humes  wholly  on  his  personal 
credit,  while  defendant  insists  the  estate  of 
her  deceased  husband  is  In  no  wise  responsi- 
ble for  the  indebtedness  because  It  was  con- 
tracted by  the  Humes  Flour  Company,  a  cor- 
poration. The  case  was  tried  before  the 
court  without  a  jury,  and  no  Instructions 
were  asked  or  given  on  either  side. 

[1]  It  is  argued  that  the  judgment  against 
the  estate  of  F.  W.  Humes  may  not  be  sus- 
tained, In  that  plaintiff  Is  estopped  to  assert 
a  claim  against  the  estate  for  the  reason  It 
sold  and  delivered  the  flour  to  the  Humes 
Flour  Company,  a  corporation.  This  argu- 
ment proceeds  from  the  fact  that  plaintiff 
charged  the  flour  at  the  several  dates  of  Its 
sale  on  Its  books  to  the  Humes  Flour  Com- 
pany, rendered  Its  Invoices  to  the  Humes 
Flour  Company,  and  that  It  received  a  num- 
ber of  checks  of  the  Humes  Flour  Company, 
whl<<h  appear  to  be  credited  as  payments  on 


the  account  If  this  were  all  the  evidence, 
the  argument  would  be  more  persuasive,  but 
other  facts  and  circumstances  In  the  case  are 
to  be  looked  to.  It  appears  that  F.  W.  Humes 
purchased  flour  frequently  from  plaintiff  dur- 
ing the  years  1907  and  1908  under  the  trade- 
name of  F.  W.  Humes  &  Co.  At  that  time 
Humes  was  conducting  his  business  as  an  in- 
dividual under  the  trade-name  above  mention- 
ed. He  suspended  trading,  however,  wltb 
plaintiff  for  some  two  or  three  years,  and  la 
the  meantime  Incorporated  the  Humes  Flour 
Company,  of  which  plaintiff  says  It  had  no 
knowledge.  Thereafter  Mr.  Humes  commenc- 
ed trading  again  with  plaintiff,  and  at  the 
time  of  opening  the  account  in  suit  here  he 
Instructed  plaintiff  to  render  invoices  for  the 
flour  to  Humes  Flour  Company,  saying,  "I 
am  the  Humes  Flour  Company."  Plaintiff 
proceeded  to  deliver  flour  on  different  occa- 
sions, and  charge  It  as  above  stated.  The  In- 
voices were  also  rendered  to  Humes  Flour 
Company.  However,  plaintiff  Insists  that  it 
did  not  know  Humes  ITlour  Company  was  an 
Incorporated  concern,  but  regarded  it  merely 
a  trade-name  employed  by  Mr.  Humes.  There 
is  an  abundance  of  evidence  In  the  record, 
tending  to  prove  plaintiff  extended  credit  to 
F.  W.  Humes  personally  in  the  sale  of  the 
flour,  and  there  is  evidence,  too,  tending  to 
sliow  that  the  business  was  all  transacted 
with  and  In  the  name  of  the  corporation 
Humes  Flour  Company.  Obviously  plaintiff 
is  not,  in  such  circumstances,  to  tie  regarded 
as  estopped  from  asserting  Its  claim  against 
the  estate  of  Humes  if  the  credit  was  given 
in  the  first  Instance  to  Mr.  Humes  individu- 
ally. The  real  question  in  such  drcumstano- 
es  is  rather  one  of  fact  as  to  whom  the  credit 
was  given.  See  Wittenberg  v.  Fisher,  183 
Mo.  App.  347, 166  S.  W.  U06;  Stokes  v.  Mills, 
171  Mo.  App.  638,  164  S.  W.  455;  Steele  ▼. 
Ancient  Order,  etc.,  125  Mo.  App.  680,  103  8. 
W.  108 ;  liottmann  v.  Fohlmann,  28  Mo.  App. 
399. 

[2]  The  court  found  the  Issue  for  plaintiff 
as  if  the  flour  were  sold  by  It  to  Mr.  Humes 
Individually  and  on  his  credit,  and  there  Is 
substantial  evidence  tending  to  show  such 
was  indeed  the  fact,  and  the  matter  is  there- 
fore concluded  here. 

[9]  Plaintiff's  stenographer,  Miss  Spllker, 
testified,  over  defendant's  objection  and  ex- 
ception, that  at  the  time  Mr.  Humes  com- 
menced doing  business  with  plaintiff — ^tfaat 
is,  purcliaslng  the  fiour  on  the  account  la 
suit — he  said  In  her  presence  to  plaintiff's 
president,  Hattersley,  he  was  doing  business 
under  the  name  of  Humes  Flour  Company; 
also  that  later  in  the  conversation,  un  an  in- 
quiry as  to  who  constituted  the  Humes  Flour 
Company,  he  said,  "I  am  the  Humes  Flour 
Company."  It  is  argued  the  court  erred  in 
permitting  the  witness  to  give  tills  testimony, 
for  that  she  was  incompetent  under  the  stat- 
ute because  Mr.  Humes,  the  other  party,  la 
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dead,  but  we  are  not  so  persuaded.  In  the 
case  of  the  death  of  one  party  to  the  contract 
the  statute  forbids  the  other  party  thereto 
from  testifying  concerning  It,  but  obviously 
this  does  not  forbid  a  mere  bystander  from 
giving  testimony  aa  to  what  was  said  between 
the  parties  to  the  contract  See  Snider  v. 
McAtee,  178  S.  W.  484;  s.  c,  165  Ma  App. 
260,  147  S.  W.  136.  In  order  to  effectuate 
the  spirit  of  the  statute  and  attain  a  just 
result  through  applying  its  principle  so  that 
the  parties  may  stand  on  an  equal  footing, 
the  courts  have  declared,  when  the  contract 
is  made  by  an  agent  for  a  corporation,  such 
agent  may  not  give  evidence  concerning  it 
when  the  other  party  thereto  is  dead.  But 
the  inhibition  in  such  circumstances  goes  to 
the  agent  who  negotiated  the  contract,  and 
not  to  all  of  the  employ&a  of  the  corporation 
who  may  have  some  knowledge,  apart  from 
the  contract  itself,  relating  to  the  Incidents 
of  a  trade  relation.  See  Carroll  v.  United 
Kya.  Co.,  157  Mo.  App.  247,  137  S.  W,  303. 
See,  also,,  though  not  directly  In  point,  but 
for  an  exposition  of  the  principle  touching 
the  agent,  Lcavea  v.  Southern  R.  Co.,  171 
Mo.  App.  24.  153  S.  W.  500;  s.  c,  181  S.  W. 
7.  MlsB  Spllker,  plaintiff's  stenographer,  was 
in  no  wise  agent  for  defendant  in  negotiating 
tlie  contract  of  sales  under  which  Mr.  Humes 
purchased  the  flour,  and  she  was  therefore 
competent  to  speak  concerning  the  matters 
given  In  evidence  by  her. 

[4]  Plaintiff  introduced  In  evidence  several 
letters  and  telegrams  which  passed  between 
It  and  a  milling  company  in  Minnesota,  con- 
cerning flour  sold  by  plaintiff  to  Mr.  Humes. 
This  oorrbspondence  was  introduced  in  evi- 
dence apparently  as  tending  to  show  that 
plaintiff  dealt  with  Humes  as  an  individual, 
and  not  the  Humes  Flour  Company.  EJvery 
reference  to  the  transaction  in  this  corre- 
spondence is  to  Mr.  Humes  and  not  to  the 
Humes  Flour  Company.  This  correspondence 
was  objected  to  as  Incompetent  under  the 
rule  against  hearsay,  etc.  Manifestly  the 
correspondence  between  plaintiff  corporation 
and  the  company  from  whom  It  purchased 
flour,  standing  alone,  was  not  competent  evi- 
dence here,  for  that  It  Impinged  the  rule 
against  hearsay  and  savored  of  self-serving 
declaration.  But  when  considered  in  connec- 
tion with  the  testimony  of  plaintiff's  presi- 
dent, Mr.  Hattersley,  it  is  not  to  be  so  re- 
garded. This  correspondence  related  to  dif- 
ferent carloads  of  flour  sold  by  plaintiff  to 
Humes  and  ordered  to  be  shipped  from  the 
mill  in  Minnesota.  The  shipments  were  de- 
layed, and  other  times  some  controversy  arose 
abcat  the  price,  but  touching  all  of  this  Mr. 
Hnmes  was  fully  advised  at  the  time,  for  he 
read  and  considered  all  of  the  correspondence 
together.  It  is  said  he  called  at  plaintiff's 
office  on  different  occasions  and  inquired  con- 
cerning the  subject-matter  about  which  the 
letters  and  telegrams  in  evidence  appear,  and 
all  of  the  correspondence  was  submitted  to 


him.  He  would  read  the  letters  and  the  tel- 
egrams, make  suggestions  to  plaintiff  as  to 
what  the  reply  should  be  concerning  the  de- 
lay in  shipment  and  the  prices,  etc.  In  such 
circumstances,  it  would  seem  that  Mr.  Hnmes 
should  be  treated  as  a  party  to  the  corre- 
spondence, relating,  as  It  did,  to  the  purdiase 
of  the  several  cars  of  flour  by  him  from 
plaintiff,  for  he  read  It,  digested  it,  com- 
mented upon  it,  made  suggestions  as  to  what 
answers  should  be  made  to  some  of  the  let-* 
ters,  etc.  The  correspondence  In  these  cir- 
cumstances Is  competent  as  of  the  res  gestte, 
for  that  Mr.  Humes  Is  to  be  regarded  as  a 
party  to  it,  although  it  passed  between  plain- 
tiff and  the  milling  company  In  Minnesota. 
In  this  connection  see  Glenn  v.  Lehnen,  54 
Mo.  4S. 

[S]  The  case  originated  In  the  probate 
court  where  plaintiff  filed  the  verified  account 
sued  upon.  On  the  trial  of  the  issue  In  the 
probate  court,  defendant  called  as  a  witness 
Mr.  Hattersley,  the  president  of  the  plaintiff 
corporation,  caused  him  to  be  sworn  and  ex- 
amined him  as  a  witness  to  identify  the  ac- 
count sued  on  as  an  account  made  up'  and 
rendered  by  his  company  after  tbe  death  of 
Mr.  Humes.  This  account,  so  far  as  relevant 
to  tbe  question  here.  Is  as  follows: 

"Account 

"St.  Louis,  Mo.,  May  15,  1913. 

"V.  W.  Humes,  Transacting  Business  under  the 

Name  and  Style  of  Humes  Flour  Company. 

"Estate   of    F.    W.    Humes   to    F.    Hattersley 

Brokerage  and  Commission  Company,  Dr." 

[t,  7]  Then  follow  the  items  sued  upon.  At 
the  time  defendant  called  Mr.  Hattersley  as 
a  witness  and  Introduced  him  In  the  probate 
court,  plaintiff's  counseH  suggested  to  him 
that  Mr.  Hattersley  was  an  Incompetent  wit- 
ness under  the  statute,  and  If  defendant  saw 
fit  to  use  him  in  the  probate  court.  It  would 
operate  as  a  waiver  of  such  Incompetency, 
and  that  plaintiff  would  Introduce  him  In  the 
trial  In  any  further  proceedings  thereafter. 
Notwithstanding  this  warning  defendant's 
counsel  caused  the  witness  to  be  sworn,  and 
examined  him  to  the  extent  at  least  of  Iden- 
tifying the  account  sued  upon  as  above  stat- 
ed. On  the  trial  in  the  circuit  court  after 
showing  these  facts,  plaintiff  Introduced  Mr. 
Hattersley  as  a  witness,  and  he  was  permit- 
ted to  testify  touching  the  transaction  in- 
volved; that  Is,  the  merits  of  the  case 
throughout  In  the  view  that,  though  incom- 
petent in  the  first  Instance,  the  matter  con- 
cerning that  had  been  waived  by  defendant. 
Defendant  objected  and  excepted,  and  argues 
here  that  the  court  erred  in  respect  of  this 
matter,  but  we  are  not  so  persuaded.  It  is 
to  be  conceded  that  Mr.  Hattersley  was  an 
incompetent  witness  In  the  first  Instance  un- 
der the  statute,  for  that  he  personally,  repre- 
senting plaintiff  corporation,  contracted  the 
sale  of  the  flour  to  Humes,  since  deceased. 
However,  It  was  competent  for  defendant  ex- 
ecutrix to  call  him  as  a  witness  In  behalf  of 
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the  estate  If  glie  chose  to  do  so.  Indeed,  the 
statute  (section  6356,  R.  S.  1909)  so  provides. 
But  by  calling  as  a  witness  an  adverse  party 
thus  Incompetent  and  examining  him  touch- 
ing the  merits  of  the  controversy  one  waives 
the  right  to  object  thereafter  on  the  grounds 
of  the  incompetency  of  the  witness.  In  oth- 
er words,  such  renders  the  witness  competent 
to  speak  thereafter  throughout  the  proceed- 
ing. The  cases  all  declare  the  rule  to  this 
extent  So  it  is  where  a  party  to  a  suit  Is 
disqualified  by  the  statute  because  of  the 
death  of  the  other  party  to  testify,  the  tak- 
ing of  his  deposition  by  the  adverse  party 
ctmstltutes  a  waiver  as  to  such  incompeten- 
cy.   See  Tomllnson  v.  Ellison,  104  Mo.  105, 16 

5.  W.  201.    See,  also,  Stone  v.  Hunt,  114  Mo. 

06,  21  S.  W.  454 ;  Ess  v.  Griffith,  139  Mo.  322, 
40  S.  W.  930;  In  re  Soulard's  Estate,  141  Mo. 
642,  43  S.  W.  617.  The  rule  is  the  same  U 
the  adverse  party  sees  fit  to  take  the  deposi- 
tion of  the  incompetent  witness  and  file  it  in 
the  cause,  even  though  such  deposition  is 
not  read  in  evidence  at  the  trial.  See  Bor^ 
gess  Inv.  Co.  v.  Vette,  142  Mo.  560,  44  S.  W. 
754,  64  Am.  St.  Rep.  567.  So,  also,  is  the 
matter  of  the  incompetency  waived  in  such 
circumstances  through  the  taking  of  the  dep- 
osition of  a  witness  who  would  otherwise  be 
excluded  from  speaking  in  the  case  perforce 
of  the  statute,  even  though  such  deposition 
so  taken  is  not  filed  in  the  case  at  all.  See 
Rice  V.  Waddin,  168  Mo.  99,  101,  67  S.  W. 
605. 

But  it  is  argued  that,  though  defendant 
caused  Mr.  Hattersley  to  be  sworn  and  plac- 
ed him  on  the  stand  as  a  witness  for  the 
estate  in  the  probate  court,  she  did  not  waive 
her  right  to  object  to  his  competency  to  tes- 
tify concerning  the  merits  of  the  case,  be- 
cause her  counsel  did  no  more  than  present 
the  account  sued  upon  to  him  and  ask  him 
to  identify  it  as  the  account  made  out  in 
his  ofiice  since  the  death  of  Mr.  Humes, 
which  he  admitted  to  be  the  fact.  It  is  said 
this  In  no  wise  went  to  the  merits  of  the 
case,  but  we  are  not  so  persuaded  when  the 
real  issue  between  the  parties  is  considered. 
It  is  not  denied  that  plaintiff  sold  the  flour 
to  either  Mr.  Humes  or  the  Humes  Flour 
Company.  The  sole  defense  throughout  the 
case  is  that  the  debt  sued  for  is  the  debt  of 
the  Humes  Flour  Company,  a  corporation, 
and  not  of  Mr.  F.  W.  Humes  individually  so 
as  to  be  enforceable  against  his  estate.  This 
is  the  matter  about  which  the  controversy 
arisea  The  account  sued  upon  was  prepared 
in  plaintiff's  office,  and  recites  in  caption  on 
its  face,  as  above  set  forth,  "F.  W.  Humes, 
transacting  business  under  the  name  and 
style  of  Humes  Flour  Company."  it  is  ap- 
parent that  Mr.  Hattersley  was  examined  by 
defendant's  counsel  in  the  probate  court  to 
elicit  from  him  an  admission  under  oath  at 
the  trial  that  he  had  rendered  the  account 
since  the  death  of  Mr.  Humes,  showing  the 


business  was  transacted  under  the  name  and 
style  of  Humes  Flour  Company.  Manifestly 
such  related  to  the  very  crux  of  the  case 
and  when  the  examination  of  Mr.  Hattersley 
even  to  this  extent  is  considered  In  connec- 
tion with  the  account  sued  upon  and  the  is- 
sue on  trial,  it  is  apparent  this  testimony 
went  to  the  merits  of  the  controversy.  This 
being  true,  no  one  can  doubt  that  Mr.  Hat- 
tersley was  then  authorized  to  give  in  evi- 
dence the  facts  touching  the  matter  tending 
to  show  why  the  account  appeared  to  relate 
to  transactions  had  with  Mr.  Humes  In  the 
name  and  style  of  Humes  Flour  Company. 
Indeed,  in  the  situation,  an  apparent  undue 
advantage  would  accrue  to  defendant  If  the 
further  evidence  of  Mr.  Hattersley  were  ex- 
cluded, for  the  admission  by  him  under  oath 
that  the  account  was  made  out  with  relation 
to  transactions  had  under  the  name  and 
style  of  Humes  Blour  Company  are  to  be 
viewed  as  against  the  interests  of  the  plain- 
tiff. In  this  connection  see  40  Oyc.  2346 ;  also 
Hoehn  V.  Struttmann,  71  Mo.  App.  399.  It  is 
the  design  of  the  statute  and  the  porpoae  of 
the  courts  in  interpreting  it  to  place  the  par- 
ties on  equal  footing  at  the  bar  of  public  Jus- 
tice. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

REXNOU>S,  P.  J.,  and  ALLEN,  3^  concar. 


WARREN  T.  NEW  YORK  LIFE  INR  00. 
(Na  11786.) 

(Kansas  Cit?  Court  of  Appeals.     Missouri. 
Jan-  17,  1916.) 

1.  Insubance  4=»646— Litb  InstrBARCE— Ar- 

FiaMATIVB  DeFXNBB— BUBDEN  Ot  PBOOF. 

In  suit  on  a  i>olicy  of  life  insanmce,  ths 
burden  was  on  the  insurer  to  establish  its  af- 
firmative defense  that  insured  made  misrepre- 
sentations as  to  his  previous  health  and  having 
cousulted  a  physician,  in  his  application  for  the 
isgurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1555,  1645-1668;  Dec.  Dig.  <8=> 
646.] 

2.  Trial  «=»139— Takino  Cask  fboic  Juby— 

DiRECTIOK  OF  VKEDICT. 

In  suit  on  a  policy  of  life  insurance,  where 
the  proof  offered  by  Uie  insurer  in  support  of 
its  affirmative  defense,  as  to  which  it  had  the 
burden  of  proof,  consisted  of  oral  testimony, 
and  there  was  no  admission  of  its  truth  by 
plaintiff,  the  denial  of  a  peremptory  instruction 
tor  the  insurer  at  the  close  of  the  case  was 
proper. 

[Kd.  Note. — For  other  oa!<eB,  see  Trial,  Cent 
Dig.  {§  332,  833,  338-341,  365;  Dec  Dig.  <3=s> 
1S9.] 

3.  Appeal  and  Ebb»b  «=»1001  —  Review — 
Veedict. 

An  appellate  court  cannot  interfere  with 
the  trial  court's  judgment  on  the  ground  that 
the  verdict  is  against  the  evidence,  if  there  is 
any  substantial  evidence  in  support  of  the  ver- 
dict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  S928--3934;  Dec. 
Dig.  <S=»1001.] 
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4.  IRSTTKANCE  «=»668— I.IFB  ISSUBANOE— Ml8- 
BEPRXSERTATIORS  VH  APFUCATIOH— QUES- 
TION FOa  JtTBT. 

In  Buit  on  a  policy  of  life  insurance,  wheth- 
er the  Insured,  in  his  application,  misrepresent- 
ed his  preTious  health,  or  whether  he  hod  con- 
sulted a  physician,  Md  tor  the  jury  under  the 
evidence; 

|Ed.  Note.— For  otiier  cases,  see  Insurance, 
Cent  Dig.  {§  1556,  1732-1770;  Dec.  Dig.  *=» 
668.] 

6.  TwAi.  «=a260— IwBTBCcnoNS— REfErrrnoH. 
The  refusal  of  instructions  fully  covered  by 
those  given  the  party  was  not  erroneous. 

TEA.  Note.— For  other  cases,  see  Trial,  Cent 
D^  n  661-659;    Dec.  Dig.  <S=>260.] 

6.  Tbial  ^=»114  —  Aboumknt  or  Counbkl  — 

Pbopbiett. 

In  suit  on  a  life  policy,  argument  of  plain- 
tiffs counsel  having  no  tendency  to  rouse  the 
passions  or  prejudices  of  the  jury,  and  merely 
referring  to  things  which  were  before  the  jury 
and  apparent  to  them,  was  not  improper. 

pjd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  2T&-278,  296;  Dec.  Dig.  «=all4.] 

Appeal  from  Circuit  Court,  Pettis  County ; 
H.  B.  Sbain,  Judge. 

"Not  to  be  officially  reported." 

Suit  by  Nina  E.  Warren,  a  minor,  by  D. 
P.  Warren,  her  guardian,  against  the  New 
York  life  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AflBrmed  on  condition  that  an  excess  be  re- 
mitted. 

Hoffman  &  Hoffman,  of  Sedalia  (James  H. 
Uclntoeb,  of  New  Tork  City,  of  counsel),  for 
appellant  A.  U.  Shortridge,  of  Sedalia,  for 
respondent. 


TRIMBI;E,  J.  This  is  a  suit  npon  a  life 
Insurance  policy.  It  was  Issued  January  15, 
1913,  to  OrvUle  EL  Warren,  24  years  of  age, 
in  favor  of  his  minor  sister,  the  plaintiff 
herein.  He  died  January  14,  1914,  of  tuber- 
culosis of  the  bowels. 

The  only  defense  was  misrepresentation 
and  concealment  of  material  facts  by  insured 
in  obtaining  the  policy.  The  answer  set  up 
that  he  did  this  knowingly,  and  that  the  com- 
pany did  not  discover  It  until  after  an  Inves- 
tigation made  by  it  after  receipt  of  proofs 
of  death;  whereupon  the  insurance  contract 
was  promptly  rescinded  and  the  return  of 
the  premiums  tendered,  which,  upon  the  ben- 
eficiary's refusal  to  accept,  were  deposited 
in  court  when  suit  was  brought.  The  repre- 
sentations and  concealments  are  said  to  be 
contained  in  insured's  answers  to  two  ques- 
tions in  the  Company's  Medical  Examiner's 
report  which  formed  a  part  of  Insured's  ap- 
plication for  the  insurance,  and  npon  which 
answers  the  company's  ofBcers  testify  that 
they  relied  in  accepting  the  risk  and  issuing 
the  policy.  One  of  these  two  questions  was: 
"Have  yon  ever  suffered  from  any  disease  of 
the  heart  or  lungs?"  To  which  the  Insured 
made  answer:  "No.  Excepting  pneumonia 
when  six  years  old ;  sick  three  weeks;  com- 
plete recovery."     The  other  question  was: 


"Have  you  ever  consulted  any  physician  for 
any  ailment  or  illness  not  mentioned  abovel" 
To  which  Insured  replied:  "No."  The  appli- 
cant further  certified  in  said  application  that 
he  had  carefully  read  each  and  all  of  the  an- 
swers made  therein;  that  they  were  each 
written  as  made  by  blm;  that  each  of  them 
was  "fall,  complete  and  tme";  and  that  to 
the  best  of  his  knowledge  and  belief  he  was 
a  proper  subject  for  life  Insurance. 

The  application  and  the  representations 
therein  contained  were  made  January  16, 
1913.  It  is  the  contention  of  the  company 
that  at  that  time  the  insured  was  suffering 
with  tuberculosis ;  that  he  had  In  1912  con- 
sulted a  physician  therefor,  and  had  been 
told  by  blm  that  he  had  pulmonary  tuber- 
culosis, that  is,  consumption  of  the  lungs; 
that  from  January  4, 1913,  to  the  24tb  of  that 
month  he  bad  consulted  another  physician 
and  had  been  treated  for  tonsUltis  or  sore 
throat  and  Influenza  by  such  other  physician, 
who,  In  the  latter  part  of  January  or  the 
early  part  of  February  of  that  year,  finding 
that  bis  patient  was  not  recovering  as  fast 
as  be  should,  made  an  examination  of  him 
and  of  his  sputum,  and  found  he  was  suffer- 
ing with  pulmonary  tuberculosis.  The  de- 
fendant therefore  says  that  insured's  answers 
were  not  full,  complete,  and  tme,  but  were 
false  and  were  known  by  blm  to  be  false, 
and  that  be  concealed  fn>m  defendant  the 
fact  that  he  bad  consulted  and  had  been 
treated  by  said  physicians  or  either  of  them. 
The  answer,  in  setting  up  the  defense  of  mls< 
representations  and  concealment,  and  plead- 
ing a  rescission  of  the  contract  on  that  ac- 
count, admitted  the  execution  and  delivery  of 
the  policy,  the  payment  of  the  premiums,  the 
death  of  the  Insured,  and  the  receipt  of 
proofs  thereof.  TbB  plaintiff,  however,  in- 
troduced the  policy,  proved  that  insured  paid 
bis  last  premium  on  December  13,  1913,  that 
he  died  at  the  home  of  his  grandparents 
which  was  also  his  sister's  home,  in  Sedalia, 
Mo.,  on  January  14,  1914,  that  she  was  his 
sister  and  the  person  named  as  beneficiary 
in  the  policy,  and  that  the  Insurance  had 
not  been  paid.  This  evidence,  taken  in  con- 
nection with  the  admissions  in  the  pleadings, 
made  a  prima  facie  case,  and  plaintiff  rested. 
Thereupon,  after  a  demurrer  to  plaintiff's 
evidence  had  been  overruled,  tbe  defendant 
offered  evidence  to  establish  its  defense, 
namely,  that  insured  misrepresented  and  con- 
cealed material  facts  at  the  time  be  applied 
for  the  Insurance. 

At  the  close  of  all  the  evidence,  the  com- 
pany asked  a  peremptory  instruction  to  find 
for  defendant.  This  was  overruled.  There- 
upon the  defendant  applied  for  and  obtained 
permission  from  the  court  to  open  and  close 
the  argument  to  tbe  jury.  This,  of  course, 
was  a  recognition  and  admission  of  the  fact 
that  the  burden  was  upon  the  company  to 
establish  its  defense  of  rescission  based  upon 
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misrepresentations  and  concealment.  Tlie 
]ai7  returned  a  verdict  for  plaintiff  in  the 
Bom  of  "$2,000  with  Interest  at  6  per  cent 
from  date  of  death,  amounting  to  $160." 
Tliereupon  jndgment  was  rendered  for  plain- 
tiff in  the  sum  of  $2,160.  After  an  unsuccess- 
ful motion  for  a  new  trial,  the  defendant  has 
appealed. 

[1,2]  It  is  very  earnestly  contended  that 
the  defendant's  peremptory  Instruction  at  the 
close  of  the  case  should  hare  been  given  and 
the  jury  directed  to  return  a  verdict  for  de- 
fendant. But  the  plaintiff  had  made  a  prima 
fade  case.  The  burden  was  on  defendant  to 
establish  Its  affirmative  defense,  and  this 
defense  was  denied  In  the  reply.  The  proof 
offered  by  defendant  In  support  of  Its  defense 
consisted  of  oral  testimony  and  there  was  no 
admission  of  Its  truth  by  plaintiff. 

"Under  the  practice  in  this  state,  it  is  be- 
yond the  power  of  a  trial  court  to  direct  a  ver^ 
diet  in  favor  of  the  party  sustaining  the  bur- 
den of  proof,  unless  the  testimony  is  admitted 
to  be  true  or  the  proof  is  documentary,  which 
the  opposite  party  ia  estopped  to  deny.  Such 
a  direction,  under  other  circumKtances,  would 
be  an  invasion  of  the  province  of  the  Jury." 
Jefferson  v.  Oerman-American  Mutual  Life 
Ass'n,  69  Mo.  App.  126,  loc.  cit  133;  Gan- 
non V.  Laclede  GasUeht  Co.,  145  Mo.  602,  46 
S.  W.  968,  47  S.  W.  907,  43  L.  E.  A.  «»; 
First  State  Bank  of  Oorweth  v.  Hammond,  124 
Mo.  App.  177,  101  S.  W.  677;  Printit  v.  Mil- 
ler, 233  Mo.  47,  13B  S.  W.  19:  Milliken  v. 
Thygon  Com.  Co.,  202  Mo.  637,  100  S.  W.  604; 
Winn  V.  Modern  Woodmen  of  America,  157  Mok 
App.  1,  loc.  cit.  11,  137  S.  W.  292;  TroU  v. 
Protected  Home  Circle,  161  Mo.  App.  719,  141 
S.  W.  916. 

Bat,  If  we  understand  the  extent  of  defend- 
ant's contention,  it  seems  to  be  that  the  evi- 
dence in  support  of  plaintiff's  case  had  no 
bearing  whatever  upon  whether  the  represen- 
tations were  true  or  untrue  and  raised  no 
issue  upon  that  question,  and  that  defend- 
ant's evidence  so  overwhelmingly  established 
the  fact  that  Insured  had  misrepresented 
and  concealed  the  facts  as  to  make  the  ver- 
dict so  palpably  against  the  weight  of  the 
evidence  that,  even  though  the  verdict  has 
received  the  sanction  of  the  trial  Judge,  we 
are  authorized  to  interfere.  In  Jefferson  v. 
Grerman-Amerlcan  Mutual  Life  Ass'n,  69  Mo. 
App.  126,  loc.  dt  184,  it  is  said: 

"It  is  the  duty  of  the  trial  Jndfe  to  interfere 
whenever  in  his  opinion  the  verdict  of  the  jury 
is  opposed  to  the  weight  of  the  evidence.  His 
refusal  to  set  aside  a  verdict  for  this  reason  is 
subject  to  review  only  when  the  appellate  court 
is  satisfied  that  there  has  been  a  palpable  dis- 
regard of  the  law  and  evidence,  and  that  he  act- 
ed arbitrarily  or  showed  an  'unjudicial  bias'  in 
refusing  to  grant  a  new  trial.  Taylor  v. 
Scherpe.  47  Mo.  App.  257;  Whitsett  v.  Ransom, 
79  Mo.  loc.  cit  260." 

[3]  Without  regard  to  whether  defendant 
is  right  or  wrong  as  to  the  power  of  the  ap- 
pellate court  to  Interfere  under  the  circum- 
stances mentioned,  we  cannot  agree  with  its 
view  that  the  defense  lias  been  conclusively 
established  or  that  there  has  been  no  issue 
raised  by  the  evidence.  And  therefore,  with- 
out committing   ourselves   to  the  principle 


insisted  upon  by  defendant,  we  do  not  con- 
tent ourselves  with  resting  the  case  upon  the 
rule  hereinabove  stated.  We  may  go  further 
and  say  that  there  was  substantial  evidence 
tending  to  show  that  insured  had  not  mis- 
represented or  concealed  the  facts  at  the  time 
he  made  his  application.  An  appellate  court 
cannot,  under  any  circumstances,  interfere 
with  the  trial  court's  Judgment  on  the 
ground  that  the  verdict  is  against  the  evi- 
dence if  there  is  any  <«abstantlal  evidence  In 
support  of  the  verdict.  McFarland  v.  United 
States  Mutual  Accident  Ass'n,  124  Mo.  204, 
27  S.  W.  436.  That  there  was  substantial 
evidence  in  support  of  plaintiff's  denial  of  the 
alleged  misrepresentations  and  concealments 
may  be  seen  from  the  additional  facts  of  the 
case  here  set  forth. 

[4]  As  stated,  the  representations  were 
made  January  15,  1913.  To  prove  that  the 
insured's  statement  that  he  had  not  consult- 
ed any  physician  for  any  disease  not  mention- 
ed in  the  application  was  false,  defendant 
Introduced  the  deposition  of  a  physician,  a 
Dr.  G.,  of  Miles  City,  Mont,  where  insured 
was  working  as  a  telegraph  operator  at  the 
time  he  made  application  for  and  received. 
the  policy.  This  witness  in  his  final  deposi- 
tion taken  February  12,  1915,  testified  that, 
to  the  best  of  his  belief,  insured  first  con- 
sulted him  on  January  4,  1913,  and  at  that 
time  he  was  suffering  with  an  attack  of 
tonsllltis  or  soie  throat  He  was  unable  to 
say  how  often  he  treated  him  after  that  but 
thinks  he  was  under  treatment  from  that 
time  nntll  January  24,  1913.  He  appears  to 
base  his  testimony  largely  on  what  he  says 
be  found  on  the  records  of  aome  Hospital 
Association,  though  those  records  were  not 
introduced  in  evidence.  Prior  to  this  deposi- 
tion, however,  the  witness  had  on  October 
28, 1914,  given  a  statement  to  the  company  in 
wh^ch  he  placed  the  date  of  Insured's  first 
consultation  In  January  or  February,  1913. 
Of  course,  tC  It  was  in  February,  1913,  or 
even  in  the  latter  part  of  January,  it  was  aft- 
er the  date  of  the  application.  Now,  if  de- 
ceased was  under  treatment  in  the  hospital 
for  tonsilitis  and  influenza  from  January  4  to 
January  24,  1913,  he  was  suffering  there- 
with on  January  15,  1913,  the  very  day  be 
was  examined  by  the  company's  medical  ex- 
aminer, Dr.  Wendell.  He  was  the  company's 
agent,  and  in  his  report,  which  shows  he 
made  a  dose  personal  examination  of  Insur- 
ed's physical  condition,  including  an  examina- 
tion of  his  urine,  be  says  he  found  no  evi- 
dence of  past  or  present  disease  of  the  heart 
or  lungs  or  of  any  of  the  diseases  asUed 
about  in  the  application  or  any  disease  of 
any  part  of  the  body.  The  defendant  did  not 
offer  Dr.  Wendell  as  a  witness. 

To  establish  the  fact  that  Insured  was  suf- 
fering with  tuberculosis  of  the  lungs  at  the 
time  be  made  his  application,  the  defendant 
introduced  the  deposition  of  another  physi- 
cian of  MUes  City,  a  Dr.  B.,  who  testified  on 
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February  13,  1915,  that  Insured  consulted 
Mm  August  3,  1912;  that  Warren  was  then 
suffering  from  a  chronic  cough  and  loss  of 
weight;  that  upon  an  examination  of  his 
chest  and  sputum  he  found  he  had  tuber- 
culosis, and  that  he  took  a  picture  of  his 
longs  with  the  X-ray  machine  whlCh  disclos- 
ed "a  pathological  process  of  the  entire  left 
ni^r  lobe"  of  his  lung;  that  Warren  was 
at  that  time  suffering  with  "a  moderately  ad- 
vanced case  of  tuberculosis";  that,  In  his 
opinion,  the  Insured,  at  the  time  he  examined 
him,  had  had  the  disease  for  one  or  more 
years;  and  that  the  deponent  told  Warren 
he  had  pulmonary  tuberculosis.  The  witness 
says  he  had  Warren  under  treatment  all  of 
the  time  thereafter  until  Sept«nber  9,  1912, 
but  made  no  record  of  it  except  the  last  date 
at  which  time  he  was  better;  that  Warren 
consulted  him  after  that,  but  he  has  no  rec- 
ord of  it  Xbe  other  physician.  Dr.  G.,  also 
testified  In  bis  deposition  that  after  the  24th 
of  January,  1913,  he  saw  Insured  on  a  few 
occasions  at  Irregular  intervals,  but  he  had 
no  record  of  them.  He  testified  that  to  the 
best  of  his  belief  he  looked  Into  Insured's  case 
more  thoroughly  after  he  found  he  was  not 
recovering  from  the  "attack  of  tonsllltls,  In- 
flu^jza,  or  whatever  It  may  have  been,"  as  he 
thought  he  should,  and  that  in  the  latter  part 
of  January  or  early  In  February,  1913,  he 
came  to  the  conclusion  that  Warren  was  suf- 
fering from  pulmonary  tuberculosis,  but  that 
It  was  impossible  to  tell  with  any  degree  of 
certainty  how  long  he  had  had  It. 

Against  this  testimony  was  the  report  of 
defendant's  agent  and  medical  examiner.  Dr. 
Wendell,  that  Insured  bad  no  disease  of  the 
lungs  nor  of  any  part  of  the  body  at  the  time 
of  the  application,  and  also  the  testimony  of 
Dr.  Bandy,  of  Sedalla,  who  was  Insured's 
physician  and  treated  him  during  his  last  ill- 
ness. He  swore  positively  that  he  examined 
the  insured  in  December,  1913,  and  foimd 
that  he  had  no  tuberculosis  of  the  lungs  and 
was  not  suffering  from  that,  but  was  suffer- 
ing with  tuberculosis  of  the  bowels  arising 
after  an  attack  of  cholera  morbus  which  the 
insured  suffered  about  June  1,  1913.  Dr. 
Perdue,  of  Kansas  City,  also  testified  that  he 
examined  the  Insured  in  November,  1913,  and 
found  no  Indications  of  tuberculosis  In  the 
patient,  but  did  find  that  be  was  suffering 
with  an  Inflammation  of  the  large  intestine. 
This  witness  also  testified  that  If  the  insured 
had  had  tuberculosis  a  year  prior  to  that 
time  his  examination  would  have  disclosed 
it.  In  addition  lo  this,  one  of  defendant's 
experts  testified  that  tuberculosis  of  the 
bowels  usually  came  from  tuberculosis  of 
the  lungs,  but  admitted  that  It  could  originate 
In  the  bowels  without  coming  from  the  lungs, 
and  could  follow  an  attack  of  cholera  morbus, 
though  no  more  liable  to  do  so  than  other- 
wise. 

The  foregoing  is  sufficient  to  show  that 
whether  insured's  representations  were  true 
or.. false  was  a  matter  peculiarly  for  the 


Jury  to  pass  upon.  This  is  true  both  as  to 
the  representation  that  he  had  not  suffered 
from  any  disease  of  the  lungs  and  as  to  the 
representation  that  he  had  not  consulted  a 
physician  for  any  disease  not  mentioned  in 
the  application;  because.  If  the  Jury  did 
not  believe  the  testimony  of  the  physician 
who  said  he  examined  insured  and  found  be 
had  tuberculosis  of  the  lungs,  they  would 
have  the  right  to  disbelieve  his  testimony 
that  he  was  consulted  by  Insured  shortly 
prior  to  and  during  the  very  time  the  com- 
pany's medical  examiner  said  he  examined 
him  and  found  nothing  the  matter  with  him. 
Besides,  there  was  enough  uncertainty  as  to 
whether  this  consultation  was  before  or 
after  the  date  of  the  application,  to  author- 
ize the  jury  to  say  it  was  after  that  time 
and  not  before.  Under  all  these  circum- 
stances, there  is  no  room  for  the  contention 
(even  if  otherwise  sound)  that  no  Issue  as  to 
representations  was  made  by  plaintiff's  evi- 
dence and  that  the  defense  was  so  over- 
whelmingly and  conclusively  established  as 
to  authorize  us  to  say  the  trial  court  should 
have  directed  a  verdict  and  should  have 
granted  a  new  trial  because  the  verdict  was 
against  the  evidence.  It  was  a  question  for 
the  jury  to  determine.  Keller  v.  Home  Life 
Insurance  Company,  198  Mo.  440,  95  S.  W. 
903.  "The  plaintiff  was  entitled  to  have  the 
Jury  determine  the  credibility  of  the  testi- 
mony offered,  even  though  she  offered  noth- 
ing to  contradict  that  offered"  by  defendant 
Gannon  v.  Laclede  Gaslight  Co.,  145  Mo. 
602,  loc.  dt.  518,  517,  46  S.  W.  968,  47  S.  W. 
907,  43  L.  R.  A.  605  r  Winn  v.  Modern  Wood- 
men, 167  Mo.  App.  1,  loc.  dt  11,  137  S.  W. 
292.  As  said  in  the  last-mentioned  case,  the 
wisdom  of  this  rule  is  especially  apparent  in 
a  case  like  this  where  the  witnesses  for  the 
defendant  testify  concerning  alleged  treat- 
ments of  a  person  whose  lips  are  sealed  in 
death,  and  the  matters  testified  to  are  such 
as  In  their  very  nature  are  not  susceptible 
of  disproof  by  the  directly  contradictory  tes- 
timony of  any  one  who  is  alive  Whether  in- 
sured consulted  the  two  physicians  offered 
as  witnesses  by  defendant  depends  upon  the 
value  to  be  given  their  testimony.  That  was 
a  question  for  the  jury  and  not  for  the  appel- 
late court  And  when  the  trial  court  re- 
fused to  set  aside  the  verdict  we  cannot 
say  there  was  no  support  whatever  In  the  evi- 
dence for  his  action,  since  there  was  some 
substantial  testimony  tending  to  show  a  foun- 
dation for  the  jury's  finding. 

[6]  The  defendant  complains  of  the  re- 
fusal of  three  of  its  instructions  Nos.  6,  7, 
and  8.  But  these  Instructions  were  fully 
covered  by  defendant's  given  instructions. 
These  given  instructions  carefully,  accurate-  ■ 
ly,  and  fully  presented  to  the  jury  every  fea- 
ture covering  the  defense  raised.  In  them 
all  the  facts  necessary  to  establish  the  de- 
fense were  stated  and  left  to  the  jury  to  de- 
termine. The  refused  instructions  contained 
nothing  that  was  not  included  In  those,  al- 
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ready  glTen.  Hence  It  was  not  error  to  re- 
fnae  tliem. 

l(]  ComidalDt  ia  made  of  plalntilTs  ooim- 
■el's  apeedi  In  hla  argnment  to  tbe  Jury.  We 
bave  caiefDlly  examlni^  ea«±  Instanoa 
wherein  objection  «aa  made,  and  are  coo- 
Tinced  tbat  tbe  case  oni^  not  to  be  rerersed 
on  tbat  account.  Xbere  waa  no  line  of  ar- 
g;ument  indulged  In  tbat  bad  a  tendency  to 
rouse  tbe  passions  or  prejudices  of  tbe  Jury. 
Mere  references  to  tblngs  which  were  before 
tbe  jury  and  apparent  to  them  did  not  bring 
in  matters  outside  of  tbe  eridenoe,  nor  can 
we  say  tliat  tbe  verdict  may  bare  been  the 
result  ct  such  mere  references  when  the 
tJUn^B  referred  to  were  before  tbe  Inry  and 
patent  to  their  obaerratlon  as  sensible  men. 

As  will  be  noted,  tbe  Jury  returned  a  Ter- 
dlct  for  $2,000  with  Interest  from  date  of  In- 
sured's death.  Under  the  terms  of  the  policy 
however,  the  company  was  under  no  liability 
to  pay  the  policy  until  after  proofs  of  death 
were  famished.  The  plalntiil  famished 
these  a  month  and  ten  days  aJta  insured's 
death.  It  was  Incumbent  upon  the  company 
to  pay  from  this  date  but  not  before.  Hence 
the  company  ought  not  to  be  required  to  pay 
any  Interest  prior  thereta  Hie  Interest  on 
$2,000  for  one  month  and  ten  days  Is  $13.33. 
Ttie  verdict  is  therefore  excessive  to  the  ex- 
tent of  this  amount 

If  the  plaintin  will  remit  the  excess  within 
ten  days  from  the  announcement  of  this  opin- 
ion, the  judgment  will  be  affirmed;  other- 
wise It  will  be  reversed  and  remanded.  All 
concur. 


KENNEDY  ▼.  KENNEDY.     (No.  11673.) 

(Kansas  City  Conrt  of  Appeala.    Missouri. 
Jan.  17,  1916.) 

1.  DivoBCB  «=>132— Acnoss  —  SumcnnoT 
or  Evidence. 

In  a  husband's  suit  for  divorce  tiQon  tbe 
ground  of  iodi^ities,  in  which  the  wife  filed  a 
croKS-bili  on  smiilar  grounds,  evidence  held  to 
support  a  decree  in  favor  of  the  husband. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Dec.  Dig.  «=>132.] 

2.  Divorce   ®=>2&—GB0URDa— Indignities. 

In  a  husband's  action  for  divorce,  be  charg- 
ed the  wife  with  havlne  called  him  objection- 
able names,  strilring  him,  threatening  hinx 
with  a  batcher  knife,  and,  upon-  an  occasion 
when  he  was  holding  her  to  prevent  her  from 
striking  him,  with  telling  one  of  the  children 
to  get  tbe  butcher  knife  and  stab  him.  On  one 
occasion  she  had  bim  arrested  and  thrown  into 
jail  for  an  alleged  assault,  but  tbe  charge  was 
dismissed  and  tbe  husband  claimed  that  he  mere- 
ly put  his  arm  around  her.  Held,  that  if  his 
claims  were  true  he  was  entitled  to  a  decree, 
though  on  some  occasions  be  lost  his  temper 
nnder  provocation  and  was  to  blame  a  part  of 
the  time  in  their  "spats." 

[Ed.  Note.— For  other  cases,  see  Divorce,  C!ent 
Dig.  i§  84-92,  94;    Dec.  Dig.  €=»2».] 

8.    DiVOBCE      ^=361— "OOjiTDONATIOW"— RBTIV- 

Ai.  OF  OfTENSEs  Condoned. 

A  husband  did  not,  by  living  and  sleeping 
with  his  wife  after  alleged  indignities  for  which 
he  sought  a  divorce,  condone  the  offenses  where, 


after  sndi  cohabitxtjoa,  eUicr  nnhappy  occur- 
rences took  place,  aa  eoodonation  !s  merely  for- 
giveness npoo  conditbn,  and  if  the  condition  ia 
broken,  tlie  rondnaafina  k  removed. 

(Ed.  Note.— For  otkcr  eases,  see  Divorce,  Cent 
Dig.  H  185-187:    Dee.  Dig.  «=3S1. 

EV>r  other  definitioBs.  see  Words  and  Fimses, 
First  and  Second  Series,  CJondonation.] 

4.  DrvoBCK  9=3298— CcsrroDT  OF  Children. 

A  divorce  deoee  ia  favor  at  a  husband  up- 
on the  ground  of  indieaities  gave  the  wife  the 
caie  and  cnstody  of  two  girls  16  and  14  years 
old.  and  gave  the  custody  of  a  hoy  in  his 
twelfth  year  to  the  hnsband.  The  hnsband  was 
a  man  of  good  character  and  standing,  and 
notiung  was  nrged  against  him,  except  indigni- 
ties diar^  by  the  wife  in  a  croes-biU.  The  ttoy 
was  getting  to  an  age  where  his  mother  found 
it  difficult  to  control  Km  and  wanted  to  go 
with  his  fotfaer,  and  the  decree  provided  for  al- 
lowing liim  to  visit  his  motlier  and  to  oontinua 
to  love  and  respect  her.  Hdi,  that  no  error 
was  committed  in  giving  the  hast>and  the  cus- 
tody of  the  boy.  especially  as  the  trial  court 
bad  ample  jorisdictian  at  any  time  to  diange 
the  cnstody  if  the  husband  neglected  him  and 
allowed  him  to  run  the  streets  and  get  in  l>ad 
company,  as  the  wife  feared. 

lEd.  Note.— For  otiier  cases,  see  Divorce,  Cent 
Dig  H  781-787 ;   Dec.  Dig.  «=»298.] 

Appeal  from  Circuit  Court,  Livingston 
County;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  pubHsbed." 

Suit  by  William  Allen  Kennedy  against 
Cora  L  Kennedy.  From  a  decree  of  divorce, 
defendant  appeals.    Affirmed. 

Edwin  C  On,  of  CbOUcotbe.  for  appellant 
J.  M.  Davis  &  Son,  of  (Silllicothe,  for  re- 
spondent 

TRIMBLE,  J.  A  hustmnd's  suit  for  di- 
vorce upon  the  ground  of  Indignities.  The 
wife's  answer  was  a  cross-bill  on  similar 
grounds.  The  court  granted  a  divorce  upon 
the  husband's  petition,  awarding  the  wife  a 
certain  portion  of  the  property  and  the  care 
and  cnstody  of  two  of  the  children,  both 
girls,  one  16  and  the  other  14  years  of  age, 
and  gave  the  custody  of  the  other  diUd,  a 
boy  In  his  twelfth  year,  to  bis  father.  The 
wife  has  api>ealed,  claiming  that  the  judg- 
ment is  against  tbe  evidence  and  the  weight 
of  the  evidence;  tbat  whatever  grounds  of 
divorce  plaintiff  had,  if  any,  were  condoned 
by  subsequent  cohabitation;  and  that  the 
custody  of  the  boy  should  not  have  been 
awarded  to  the  plaintiff. 

[1,  2]  The  parties  were  married  August  10, 
1896,  In  Iowa,  and  lived  in  various  places 
there  and  In  South  Dakota,  finally  moving  to 
ChiUicothe  between  November,  1911,  and 
March,  1912,  where  they  lived  together  until 
January  4,  1914,  when  they  separated,  and 
he  afterwards,  on  February  26,  1914,  insti- 
tuted this  suit 

Their  first  trouble  arose  In  1905,  and  It  has 
continued  more  or  less  ever  since.  At  one 
time  the  wife  left  home  and  brought  suit  for 
divorce,  but  tbe  parties  became  reconciled, 
and  the  suit  was  dismissed.  After  they  came 
to  ChilUcothe  they  separated,  but  throngb 
the  medhition  of  the  pastor  of  their  churdi 
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and  perhaps  others,  they  again  went  to  liv- 
ing together. 

Both  of  the  parties  are  nprlght,  respecta- 
ble, persMiB  of  good  standing,  and  are  weU 
spoken  of  by  their  friends  and  neighbors. 
Their  troubles  aeem  to  grow  out  of  that  pro- 
lific source  of  discord  In  the  conjugal  rela- 
tion, the  inability  to  agree  in  regard  to  sex- 
ual matters  upon  any  basis  conducive  to 
harmony  In  the  family  or  with  due  regard 
to  Individual  rights.  Economic  causes  also 
played  a  part  in  bringing  unhappiness  to 
their  home.  She  was  an  energetic,  ladus- 
trlous,  ambitious  woman,  anxious  to  succeed 
financially,  and  Inclined  to  blame  her  hus- 
band for  all  that  did  not  turn  out  well, 
though  he  seems  to  have  been  industrious 
and  steady  in  his  habits.  She  is  a  nervous 
woman,  and  In  a  fit  of  temper  Is  inclined  to 
be  hysterical.  She  is  older  than  her  hus- 
tMUid,  and  has  reached  a  period  in  life  where, 
on  account  of  her  nervous  state,  and  from 
other  causes,  the  attentions  of  her  husband 
— even  those  having  no  sexual  significance — 
have  doubtless  become  repulsive  to  her.  At 
the  same  time  she  la  no  invalid,  but  says, 
herself,  she  is  a  strong  woman  and  can  do 
lots  of  work.  The  evidence  tends  to  show 
that  she  has  not  observed  the  forbearance 
and  aelf-control  she  might  perhaps  have  ex- 
ercised; that  she  has  nagged  her  husband 
and  has  made  his  home  unhappy  In  many 
ways. 

He  charges  her  with  having  called  him 
objectionable  names,  with  striking  him,  with 
threatening  him  with  the  butcher  knife,  and 
that  upon  another  occasion  when,  he  says, 
he  was  merdy  holding  her  to  prevent  her 
from  striking  him,  she  told  one  of  the  chil- 
dren to  get  the  butcher  knife  and  stab  him. 
She  also  had  him  arrested  and  thrown  into 
Jail  over  night  for  an  alleged  assault,  but 
this  charge  was  dismissed  by  the  police 
Judge,  it  appearing  that  he  had  merely  put 
his  arm  around  her  while  in  bed  in  a  sexual 
advance,  or,  as  he  says,  merely  to  get  her 
in  a  good  humor,  she  being  displeased  with 
him  for  having  romped  and  Joked  In  the 
house  that  Sunday  night  with  the  children. 
She  charges  him  with  being  "grouchy"  and 
sullen  about  the  home,  with  going  away, 
and  staying  away,  from  home  for  several 
days  and  nights  at  a  time  without  telling 
the  family  where  he  was.  She  also  says  he 
struck  her  and  knocked  her  down ;  and  that 
he  made  inordinate,  excessive,  and  unusual 
sexual  demands  upon  her. 

She  does  not  explicitly  deny  the  charges 
he  makes  against  her,  but  seems  to  intimate 
that  if  she  did  them  she  was  so  wrought  up 
that  she  did  not  know  what  she  was  doing. 
He  denies  having  ever  struck  her  or  with 
making  unreasonable  demands  upon  her,  but 
admits  that  at  times  he  was  provoked  and 
rendered  unhappy  in  his  home  and  on  that 
account  sat  sUent  with  his  face  in  his  hands. 
His  absence  from  home  was  accounted  for 
by  the  nature  of  his  work.    He  seems  to  have 


wllUngly  furnished  money  to  provide  for  his 
family  to  the  extent  of  his  ability. 

The  fundamental  causes  of  the  unhappi- 
ness and  discord  in  such  cases  are  usually 
BO  deep-seated  and  obscure,  and  relate  to 
matters  so  carefully  guarded  and  hidden,  that 
it  is  frequently  difficult  even  for  the  trial 
Judge,  who  sees  the  parties  and  observes 
their  demeanor,  to  decide  accurately  Just 
where  the  real  blame  lies.  We  have  careful- 
ly read  and  studied  the  record  and  find  that 
the  husband's  testimony  was  given  with  a 
fairness  and  candor,  with  a  natural  straight- 
forwardness, and  with  no  attempt  to  palliate 
or  shield  himself,  all  of  which  Impresses  us 
that  the  learned  trial  Judge  was  correct  In 
awarding  him  the  divorce.  If  the  husband's 
testimony  was  true,  he  was  entitled  to  the 
decree.  We  do  not  agree  with  appellant  that 
merely  because  the  plaintiff  admitted  that 
on  some  occasions  he  lost  his  temper  under 
provocation  and  in  their  "spats"  was  doubt- 
less to  blame  a  part  of  the  time,  he  has  put 
himself  out  of  court  and  Is  not  entitled  to  a 
decree. 

[3]  Nor  do  we  agree  with  appellant  that 
plaintiff  has  condoned  the  offenses  charged 
against  bis  wife.  The  condonation  relied  up- 
on is  that  plaintiff  admitted  having  lived  and 
slept  with  defendant  as  his  wife  up  to  and 
including  January  4,  1914,  and  the  claim  is 
that  all  the  alleged  offenses  occurred  prior 
to  that  date.  But  the  evidence  shows  that 
unhappy  occurrences  took  place  after  that 
date  and  before  the  institution  of  suit,  hence 
the  cohabitation  of  January  4th  can  no 
longer  be  considered  as  condonation.  Con- 
donation is  merely  forgiveness  upon  condi- 
tion. If  the  condition  Is  broken,  the  condona- 
tion is  removed.  Viertel  v.  Vlertel,  123  Mo. 
App.  88,  99  S.  W.  769. 

[4]  Nor  can  we  disagree  with  the  trial 
Judge  as  to  the  disposition  of  the  boy.  He  is 
getting  to  an  age  where  his  mother  already 
finds  it  difficult  to  control  him.  His  father 
is  said  to  be  a  man  of  good  character  and 
standing.  Nothing  is  urged  against  him,  ei- 
oept  the  charges  made  by  his  wife.  The  pro- 
visions made  for  allowing  the  boy  to  visit  his 
mother  and  to  continue  to  love  and  respect 
her  are  wise  and  ample  and  the  best  that 
can  be  made  under  the  unhappy  circumstanc- 
es with  which  the  court  was  confronted.  In 
answer  to  the  fear  of  appellant  that  the  fa- 
ther will  neglect  his  boy  and  allow  him  to 
run  the  streets  and  get  in  bad  company,  we 
say  the  trial  court  has  ample  Jurisdiction  at 
any  time  to  change  the  custody,  upon  a  prop- 
er hearing,  in  case  such  apprehended  condi- 
tions should  arise.  At  present,  however,  there 
is  no  evidence  that  the  boy  will  be  neglected. 
No  disposition  of  the  boy  can  be  ideal  under 
the  circumstances,  but  the  boy  wants  to  go 
with  the  father,  and  there  is  nothing  showi^, 
inimical  to  the  child's  welfare,  to  prevent 
such  disposition  being  made  of  him. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed.    All  concur. 
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LB  COUNT  V.  FOUNTAIN'S  ESTATE  et  al. 
(No.  11780.)   - 
(Kaoaas  City  Court  of  App«ala.    MiBSouri. 
Jan.  17,  1916.) 

1.  EXECUTOBS  AND   AOKINIBIBATOBS   4=>451— 

Claims  —  SEavicES  —  SuiTioiENCT  or  Evi- 
dence—Aqbeement  TO  Pay. 

In  an  action  on  a  claim  against  the  estate 
of  plaintiff's  mother  to  recover  for  board,  nurs- 
ing, and  services,  evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  there  was  an 
agreement  between  plaintifE  and  her  mother 
whereby  plaintiff  expected  to  receive  and  the 
mother  expected  to  pay  for  the  services. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $$  906,  1877- 
1882;    Dec  Dig.  <g=»451.] 

2.  EXECUTOBS  AND  Administbatobs  <S=3451— 
CliADI  FOB  Skbvicbs— Instbuctions. 

lo  an  action  against  the  estate  of  plaintiffs 
mother  to  recover  for  board,  nursing,  and  serv- 
ices, defendant  pleaded  that  there  was  no  agree- 
ment, express  or  implied,  calling  for  payment. 
Plaintiff,  to  show  that  her  mother  recognised  an 
obligation  and  made  arrangements  to  partiaUy 
discharge  it,  introduced  her  mother's  will,  in 
which  she  directed  her  executor  to  pay  plaintiff 
the  sum  of  $70  for  board  furnished  her.  Held. 
that,  as  plaintiff's  own  case  showed  that  she  had 
or  would  receive  under  the  will  $70  for  a  por- 
tion of  the  services,  an  instruction  that  if  the 
jury  found  for  plaintiff  they  should  allow  her  the 
value  of  the  alleged  services,  not  exceeding  the 
amount  sued  for,  should  have  directed  the  de- 
duction therefrom  of  any  amount  which  the 
mother  had  arranged  to  be  paid  plaintiff  there- 
for, defendant  not  being  estopped  from  having 
the  $70  deducted. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  906,  1877- 
1882;   Dec.  Dig.  «s>451.] 

3.  WUXS  «:=>4S6— OOHSTBUOTIOIT  —  PBESTTIGP- 
TIONS— DlBEOTINO  PaTKENT. 

Where  plaintiff  furnished  board,  nurdng, 
and  services  to  her  mother,  and  the  mother  by 
her  will  directed  her  execntor  to  pay  plaintiff 
$70  for  board  furnished  her,  there  was  no  pre- 
sumption that  this  paymmt  for  board  also  cov- 
ered nursing  and   services. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1016-1022;    Dec.  Dig.  «=>4S6.] 

4.  Affeal  and  Ebbob  9=31140— Disposition 
OF  Case— Modification— Rbmittitub. 

Plaintiff  sued  the  estate  of  her  deceased 
mother  to  recover  for  board,  nursing,  and  serv- 
ices. The  mother's  will,  introduced  in  evidence, 
directed  her  executor  to  pay  plaintiff  $70  for 
board.  This  will  was  made  prior  to  a  large  por^ 
tion  of  the  nursing  and  services.  Held,  that 
the  court's  failure  to  direct  the  jury  to  deduct 
the  $70  from  the  value  of  the  alleged  services 
could  be  cured  by  a  remittitur  of  the  $70,  as 
the  payment  for  board  could  not  be  regarded  as 
covering  the  other  items  of  the  bill,  especially 
as  defendants  did  not  contend  that  this  consti- 
tuted full  payment  if  there  was  any  contract  to 
pay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  4462-4476;  Dec.  Dig.  «=» 
1140.1 

Appeal  from  Circuit  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 
"Not  to  be  ofBdally  published." 
Action  by  Sarah  F.  Le  Count  against  the 
Estate  of  Eliza  Fountain,  deceased,  and  an- 
other. Judgment  for  plaintiff,  and  the  ex- 
ecutor appeals.  Affirmed,  on  condition  that 
plaintiff  enter  remittitur. 


Artbor  Bruton,  of  Caitralia,  for  appellant. 
Don  C.  Carter,  of  Sturgeon,  for  respondent. 

TRIMBI^,  J.  This  Is  a  suit  b7  plalntUt 
against  the  estate  of  her  mother  to  recover 
for  board,  nursing,  and  services  rendered  to 
the  mother  during  a  portion  of  the  latter's 
declining  years.  Plaintiff  recovered  judg- 
ment in  the  probate  court  and  upon  appeal 
by  the  executor  to  the  circuit  court  plaintiff 
again  prevailed,  the  Jury  awarding  her  $440, 
upon  which  judgment  was  rendered,  and  de- 
fendant has  again  appealed. 

[1]  'Xliere  are  but  two  objections  raised. 
The  first  is  that  there  Is  no  evidence  to  sup- 
port the  jury's  finding.  In  our  opinion  there 
was  proof  tending  to  show  an  agreement  be- 
tween mother  and  daughter,  whereby  tbe 
latter  expected  to  receive  and  the  former  ex- 
pected to  pay  for  said  services. 

There  was  evidoice  of  a  competent  wit- 
ness who  testified  that  the  mother  said  in 
the  presence  of  her  daughter  that  she  would 
pay  her  for  the  services  in  taking  care  of  and 
waiting  on  her,  and  that  the  plaintiff  said 
she  would  expect  pay.  In  addition  to  this 
evidence  of  an  express  contract,  there  was 
evidence  of  facts  whidi,  if  true,  showed  that 
such  an  agreement  existed  between  them.  Of 
course,  on  account  of  the  relationship  exist- 
ing between  them  there  was  no  presumption 
of  a  promise  to  pay  arising  from  the  mere 
performance  and  acceptance  of  the  services. 
But,  in  addition  to  the  express  agreement 
above  mentioned,  there  were  other  facts  from 
which  an  agreem«it7  could  be  reasonably  and 
naturally  inferred.  The  mother  owned  a 
small  farm  which  she  rented  out  and  lived 
around  at  different  places,  doing  a  little 
housework,  when  able,  to  pay  for  her  board, 
and,  when  not  able,  paying  board.  Hec 
dau^ter  was  the  wife  of  a  farmer  in  very 
moderate  circumstances.  She  had  a  number 
of  children  of  her  own  to  look  after.  Her 
mother  lived  with  plaintiff  the  first  time  for 
a  period  of  nine  months,  or  during  the  sum- 
mer, fall,  and  winter  of  1907-1908.  For  four 
months  and  a  half  of  that  time  she  was  sick 
in  bed  and  required  constant  attention.  She 
then  left  plalntilTs  and  stayed  around  at  va- 
rious places  during  the  summer  months,  and 
then  in  November,  1908,  came  back  to  her 
daughter's  and  stayed  for  something  over  nine 
months,  being  sick  and  bedfast  nearly  all 
winter.  Thereafter  she  left,  but  came  back 
and  stayed  at  different  intervals  for  one  pe- 
riod of  four  months  and  three  periods  of  one 
month  each.  Up  to  this  time  none  of  the 
mother's  other  children  had  a  home  to  which 
she  could  go,  except  to  plaintiff's.  The  moth- 
er then  bought  a  small  home  in  Kansas  City, 
where  she  and  one  of  her  unmarried  sons 
lived  for  a  time.  She  became  ill  again,  how- 
ever, and  her  daughter  went  to  her,  and  for 
three  months,  or  until  she  died,  nursed  her, 
cared  for  her,  and  did  all  there  was  to  do. 
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The  evidence  Is  lliat  the  mother  often  said 
she  wanted  Sarah  paid  tor  boarding  her, 
waiting  on  her,  and  taking  care  of  her,  and 
that  she  was  going  to  see  that  she  was  paid. 
A  lady  neighbor  testified  that  In  the  spring 
of  1910,  the  mother  stayed  all  night  at  her 
bonse  and  told  the  witness  that  she  was 
leaving  her  daughter's  to  go  to  Roy  Davis'; 
that  she  had  been  boarding  with  her  daugh- 
ter during  the  winter  of  1909,  and  was  sorry 
to  go  without  paying,  but  that  she  intended 
to  pay;  that  she  was  going  to  pay  Mrs.  Le 
Connt  for  what  she  had  done ;  that  she  had 
not  settled,  but  was  going  to. 

Another  neighbor  testified  that  deceased 
told  him  in  September,  1909,  that  she  was 
going  to  stay  with  the  plaintiff  that  winter, 
that  she  was  sick  both  winters  she  had  stay- 
ed with  her,  and  that  she  Intended  to  see 
that  she  got  well  paid  for  her  trouble.  A 
brother  of  plaintiff's  testified  that  he  heard 
the  mother  say  in  plaintiff's  presence  that 
she  (the  mother)  would  pay  her  (the  plaintiff) 
for  taking  care  of  and  waiting  on  her,  and 
tiiat  he  had  heard  the  plaintiff  say  In  her 
mother's  presence  that  she  expected  pay. 
We  think  this  evidence  was  sufildent  to  take 
the  case  to  the  jury,  even  If  the  defendant 
had  filed  a  demurrer  to  the  evidence.  Oupp 
V.  McCalllster,  144  Mo.  App.  Ill,  129  8.  W. 
435;  Kingston  v.  Roberts,  175  Mo.  App.  69, 
loc.  dt  78, 157  a.  W.  1042 ;  Hartley  v.  Hart- 
ley, 173  Mo.  App.  18,  loc.  dt  22,  156  S.  W. 
1099;  Stone  v.  Troll,  Adm'r,  134  Mo.  App. 
308,  114  S.  W.  82. 

[2]  Appellant's  other  objection  Is  to  plain- 
tiff's Instruction  which  embodied  her  case. 
The  objection  la  that  the  instruction  misdi- 
rected the  Jury  in  that  it  told  them,  in  case 
they  found  for  plaintiff,  to  allow  her  the 
value  of  the  alleged  services,  not  to  exceed 
1521,  the  amount  sued  for,  and  omitted  to 
direct  them  to  deduct  from  the  value  of  such 
services  any  amount  which  her  mother  had 
arranged  to  be  paid  her  therefor. 

Plaintiff,  In  proving  her  case,  introduced 
the  will  of  decedent  in  which  testatrix  left 
ber  a  legacy  of  $5,  and  also  directed  her  ex- 
ecutor "to  pay  to  her  the  sum  of  seventy 
dollars  for  board  furnished  to  me."  There 
was  no  contention  on  defendant's  part  that 
this  was  a  payment  in  fuU  for  plaintiff's 
services.  Defendant  raised  no  plea  of  pay- 
ment, but  the  whole  theory  of  the  defense 
was  that  there  was  no  agreement  whatever, 
either  express  or  implied,  which  called  for 
payment,  and  that  the  bequest  of  $70  was  a 
mere  expression  of  appredatlon  and  grati- 
tude, and  not  the  discharge  of  an  obligation. 
Clearly,  plaintiff's  purpose  In  offering  the 
wUl  was  to  show  that  testatrix  recognized 
an  obligation  and  made  arrangements  to  par- 
tially discharge  it  In  her  will.  She  occupies 
this  position,  therefore,  that  in  establishing 
her  right  to  compensation  she  has  proved 
that  under  the  will  she  will  receive,  or  has 
received,  $70  for  a  portion  of  those  services, 


namely,  the  board.  But  In  her  Instruction 
embodying  her  right  to  recover  for  board, 
iinrsing,  and  services  rendered,  she  has  the 
jury  directed  to  allow  her  the  full  value  of 
all  of  those  services  up  to  the  amount  of 
her  account  without  taking  Into  considera- 
tion the  $70  whldi  she  has  obtained,  or  will 
receive,  under  the  will.  When  this  judgment 
is  paid  her  she  will  not  only  get  the  value  of 
the  services.  Including  board,  as  found  by  the 
jury,  but  she  will  also  get  the  $70  paid  her 
for  board  by  will.  And  while  defendant 
contended  that  the  $70  payment  in  the  will 
was  a  mere  expression  of  gratitude,  yet  plain- 
tiff claimed  it  was  not,  the  will  says  it  Is  not, 
and  the  jury  found  for  plaintiff.  Hence  de- 
fendant is  not  estopped  from  having  the  $70 
deducted  from  the  amount  due  for  all  of  the 
services,  Including  board.  Of  course,  the 
jury  may  have  taken  the  $70  Into  considera- 
tion in  making  up  their  verdict,  but  we  have 
no  means  of  knowing  that  they  did. 

[t,  4]  This  omission  in  the  instruction  can, 
however,  be  cured  by  plaintiff  entering  a 
remittitur  of  $70.  The  payment  of  $70  in 
the  will  cannot  be  regarded  as  a  payment  in 
fuU  of  plaintiff's  dalm,  since  it  did  not  cover 
the  other  items  of  nursing,  services,  and  care. 
There  is  no  presumption  that  payment  for 
board  covered  service  for  nursing,  etc.  Fry 
V.  Fry,  119  Mo.  App.  476,  94  S.  W.  990.  Be- 
sides,  the  will  was  made  prior  to  a  large 
portion  of  the  nursing  and  services.  In  addi- 
tion to  all  this,  as  above  stated,  there  was 
no  contention  on  defendant's  part  that.  If 
there  was  a  contract  for  pay,  the  $70  would 
constitute  full  payment.  Hence  we  say  the 
omission  to  direct  a  deduction  of  the  $70  can 
be  cured  by  remittitur,  and  does  not  call  for 
a  reversal  and  remanding  of  the  case. 

If,  therefore,  the  plaintiff  will,  within  ten 
days  from  the  aimouncement  of  this  opinion, 
enter  a  remittitur  of  $70,  the  judgment  villi 
be  affirmed;  otherwise,  it  will  be  reversed 
and  remanded.    It  is  so  ordered.    All  concur.- 


ERNST  V.  ERNST  et  al.    (No.  11608.) 

(Kansas  City  Court  of  Appeals.     MlssourL 

Dec.  6,  1915.     Rehearing  Denied 

Jan.  17.  1916.) 

1.  Paktition  9=9ll4— Attobnkt'b  Fees— Ai<- 

LOWANCE. 

While  plaintiff's  attorneys  in  a  partition 
suit  may  ask  the  court  to  tax  a  fee  tor  them 
as  costs  against  the  entire  property  partitioned, 
even  where  there  has  been  no  contract  for  a 
fee,  yet  the  services  which  they  render  on  con- 
tested issues  valuable  to  those  whose  interests 
are  being  served  should  not  be  included  in  the 
allowance  against  all  of  the  interests  In  the 
suit. 

[Ed.   Note. — For   other   cases,   see   Partition, 
Cent.  Dig.  S|  440-449;  Dec.  Dig.  «=114.] 

2.  Partition  ®=>114  —  Attorney's  Feb— In- 
terests OP  Parties. 

In  a  suit  to  partition  property  defendant 
set  up  a  lien  for  the  amount  advanced  to  pay  n 
mortgage,  taxes,  and  repairs,  and  the  wife  of 
one  of  plaintiff's  attorneys,  the  holder  of  plain- 
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tiff's  note,  aecured  by  his  mortgage  of  bis  un- 
divided interest,  was  made  a  party  defendant, 
and  answered,  setting  up  her  claim,  and  asking 
that  it  be  made  a  lien,  to  which  tliere  was  no 
objection.  Defendant's  lien  was  denied  in  a 
reply,  and  was  contested  on  several  grounds,  and 
plaintifiTs  attorney  took  a  hostile  attitude  in 
examining  defendant  Defendant  purchased  the 
property  at  a  sheriff's  sale  for  a  few  dollars  leas 
than  his  lien  claim.  Held,  that  compensati^ 
for  the  attorney's  services  in  opposing  defend- 
ant's lien  claim  shonld  not  be  Included  in  his 
share  of  the  coats  payable  oat  oif  his  siiare  of 
the  property,  but  that  compensation  therefor 
should  be  included  in  the  shire  of  the  costs  of 
all  the  other  parties,  though,  when  defendant 
bought  the  property,  he  took  it  subject  to  the 
costs,  including  such  attorney's  fee,  and  that 
the  services  of  the  attorney  for  the  wife  of  one 
of  them  should  not  be  considered  in  fixing  the 
fee  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Di«.  §S  440-44&;  Dec.  Dig.  «=»114.] 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Suit  in  partition  by  John  P.  Ernst  against 
Fred  Ernst  and  others,  in  which  the  property 
was  ordered  sold.  From  an  allowance  of 
attorney's  tees  to  plaintiff's  attorney  as  a 
part  of  the  costs,  Fred  Ernst,  defendant  and 
purchaser  at  the  sale,  appeals.  Reversed, 
and  cause  remanded. 

Culver  &  Phillip,  of  St  Joseph,  for  appel- 
lant Shull,  Thompson  &  Grlswold,  of  St 
Joseph,  for  respondents. 

ELLISON,  P.  J.  A  suit  in  partition  styled 
Ernst  v.  Ernst  et  al.  was  brought  In  Buchan- 
an county  by  Thompson,  Grlswold  &  Thomp- 
son, associated  witb  S.  S.  Shull,  as  attorneys 
for  John  Ernst  There  was  a  judgment  that 
the  property  could  not  be  divided,  and  it  -was 
ordered  to  be  sold  by  the  sheriff.  Defendant 
If^ed  Ernst  bought  it  at  that  sale.  In  due 
course  these  attorneys  asked  the  court  for 
an  allowance  of  attorney's  fees  as  a  part  of 
the  costs  in  the  case.  The  court  allowed 
them  $350,  and  defendant  Fred  Ernst  ap- 
'pealed. 

The  facts,  as  we  gather  them  from  the  rec- 
ord, are  that  the  action  was  brought  by  these 
attorneys  for  plaintiff,  John  P.  Ernst,  against 
Fred  Ernst  and  several  other  heirs  of  their 
ancestor  Charles  F.  Ernst,  who  died  several 
years  prior  to  the  institution  of  the  suit  leav- 
ing a  mortgage  lien  against  the  real  estate 
here  involved.  Besides  this  lien  there  were 
numerous  tax  items,  general  and  special, 
against  the  property.  To  protect  the  estate 
defendant  Fred  advanced  the  money  to  pay 
the  mortgage  and  taxes  as  well  as  for  some 
needed  repairs;  the  aggregate  sum  so  ad- 
vanced being  $6,811.10.  Fred  set  up  this  In 
an  answer  and  asked  a  judgment  enforcing 
his  claim  for  that  sum. 

After  his  father's  death,  plaintiff,  John, 
gave  his  note  for  $350  to  one  Turner  and  ex- 
ecuted a  mortgage  on  his  undivided  interest 
In  the  estate  to  secure  It,  aUd  Ivanora  B. 
Shull,  who  is  the  wife  of  the  attorney  of  that 
name  mentioned  above,  bought  the  note  of 


Turner.  She  was  made  a  party  defendant  to 
the  partition  suit,  and  answered,  setting  up 
her  claim  against  John's  interest,  asking 
that  it  be  declared  a  lien.  The  court  gave 
judgment  for  partition,  providing  for  the  en- 
forcement of  defendant  Fred's  lien  and  for 
Mrs.  Shull's  as  a  second  lien,  but  found  that 
the  property  could  not  be  divided  in  kind, 
and  therefore  ordered  it  sold  by  the  sheriff. 
It  was  sold,  and  defendant  Fred  bought  It 
for  $6,800,  being  a  few  dollars  less  than  hia 
lien  claim.  When  defendant  Fred  set  up  his 
lien  claim  for  the  advancements  aforesaid, 
plaintiff,  John,  through  these  attorneys,  filed 
a  reply  denying  the  claliy  and  contesting  It 
on  the  ground  that  it  was  void  under  the 
statute  of  frauds,  and  that  It  was  barred  by 
the  statute  of  limitations.  Besides,  it  seema 
that  Fred  was  examined  as  a  witness  by 
these  attorneys  in  a  spirit  of  antagonism  to 
him.  Defendant  Fred  attacks  the  trial 
court's  allowance  of  a  fee  to  these  attorneys 
on  the  ground,  in  substance,  that  they  were 
his  antagonists,  that  they  fought  his  Inter- 
est, and  are  now  seeking  to  make  him  pay 
their  fee  when  they  did  not  render  him  any 
service.  Judging  from  the  argument  for  de- 
fendant, he  entertains  the  idea  that  since  he 
bought  the  land,  and  since  the  attorney's  fee 
will  come  out  of  the  land,  it  amounts  to  forc- 
ing him  to  pay  for  his  opponent's  effort  to 
defeat  bis  Interests. 

[1]  The  law  is  that,  wbUe  the  plaintiff's 
attorneys  in  a  partition  suit  may  ask  the 
court  to  tax  a  fee  for  them  as  costs  against 
the  entire  property  partitioned,  and  may  do 
so  even  where  there  has  been  no  contract  for 
a  fee  (Donaldson  t.  Allen,  213  Mo.  293,  111 
S.  W.  1128,  127  Am.  St  Rep.  601;  Forsee  v. 
McGuire,  109  Mo.  App.  701,  83  &  W.  548), 
yet  this  law  Is  based  upon  the  idea  that  the 
attorney  has  acted  for  the  benefit  of  all  the 
parties  in  Interest  in  the  entire  estate. 
Therefore  services  which  such  attorney  may 
render  on  contested  and  antagonistic  issues 
are  valuable  to  those  whose  interests  are  be- 
ing served,  and  should  not  be  included  in  the 
allowance  against  all  of  the  Interests  in  the 
suit  LUes  V.  Liles,  116  Mo.  App.  413,  426, 
91  S.  W.  983. 

[2]  Applying  the  law  to  the  particular  facta 
of  this  case,  we  find  from  the  record  that 
these  attorneys  contested  defendant  Fred's 
lien  claim ;  that  a  great  part  of  their  service 
was  against  him  (Shull's  testimony  tends  to 
show  that  was  their  principal  labor),  and 
compensation  therefor  should  not  be  Included 
in  the  estimate  of  his  share  of  the  costs  to 
be  paid  out  of  his  share  of  the  property. 
But  compensation  for  that  part  of  their  work 
should  be  included  in  the  estimate  of  the 
share  of  the  costs  of  all  the  others ;  since  it 
was  to  their  interest  that  Fred's  Uen  be  con? 
tested  and  disallowed,  unless  they  admitted 
or  confessed  it  And  the  fact  that  It  hap- 
pened in  this  case  that  defendant  Fred  bought 
the  property  at  the  sheriff's  sale  in  partltloot 
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and  therefore  will  bare  to  pay  tbe  attor- 
ney's fee  and  all  other  costs,  should  not  In- 
fluence  this  view.  For  these  attorneys,  In 
fighting  Fred's  lien  claim,  were  serving  all 
the  heirs  hut  him;  they  were  acting  In  the 
Interest  of  the  estate,  and  he  was  claiming 
against  the  estate  by  endeavoring  to  fasten 
hla  lien  upon  it  So,  when  Fred  bought  In 
the  land,  he  bought  it,  as  a  stranger  would, 
Bobject  to  the  costs,  including  this  attorney's 
fee. 

In  view  of  the  foregoing  statement  of  the 
law  and  the  farth«  rule  that  one  will  not  be 
allowed  to  serve  antagonistic  interests,  there 
might  have  arisen  a  complication  in  the  case 
that  would  have  called  for  consideration.  As 
already  stated.  Attorney  ShuU  was  one  of 
the  attorneys  who  brought  the  suit  in  par- 
tition, and  Is  one  participating  in  the  allow- 
ance of  the  fee  in  controversy.  At  the  same 
time  be  appears  as  attorney  for  bis  wife  in 
her  claim  of  a  lien  against  the  Interest  of 
plaintiff,  John.  But,  as  no  reply  was  filed 
by  plwintlfT,  John,  to  her  separate  answer 
setting  up  her  Uea,  and  no  objection  seems 
to  have  been  made,  we  take  it  to  have  been 
confessed,  and  all  parties  entitled  to  object 
acquiesced  in  ShuU's  position.  But  in  no 
event  should  ShuU's  services  for  his  wife  be 
considered  in  fixing  the  fee  against  the  es- 
tate. In  this  connection  we  wiU  say  that  we 
hare  noted  the  suggestion  that-  these  attor- 
neys did  not  antagonize  defendant  E'red,  nor 
contest  his  claim  and  that  they  "handled  him 
with  gloves."  The  record  is  against  them  on 
that  point.  The  record  shows  an  applica- 
tion for  an  attorney's  fee  for  services  "in 
partitioning  said  property."  The  evidence 
shows,  as  has  been  already  stated,  that  a 
great  part  of  these  services  consisted  In  ex- 
amining the  law  and  in  contesting  the  lien 
claimed  by  defendant  Fred.  Tet  the  entire 
fee  is  assessed  against  all  the  parties,  which 
amoimts  to  an  adjndlcatlon  ttiat  Fred  shall 
help  to  pay  for  the  contest  made  against 
him.  We  think  such  finding  is  against  the 
law  and  the  evidence  as  stated  in  the  motion 
for  new  trial. 

Tbe  face  of  the  record  showing  that  the 
fee  allowed  was  not  ascertained  on  the  theory 
herein  hdd  to  be  correct,  the  Judgment  will 
be  reversed,  and  the  cause  remanded.  All 
concur. 


WAKD  V.  HARVEY  et  aL     (No.  11848.) 

(Kansas  Olty  Court  of  Appeals.    MiasourL 

Jan.  17,  1916.) 

1.  Afpkai.  ard  Ebbos  ^=9270— Resobvatioit 

OF    OkoCNDS    07     RbVIEW— BXOEFTIONS    TO 
JXTDOIORT. 

Defendants  moved  for  a  new  trial  on  the 
groond  that  their  demarter  to  the  evidence 
shonld  have  been  sustained,  and  excepted  to  the 
overruling  of  the  motion.  Subsequently  they 
filed  a  motion  to  set  aside  the  order  overruHng 
the  former  motion,  and  the  conrt  overruled  such 
motion,  bnt  required  plaintiff  to  eater  a  remit- 
titur, and  thereupon  rendered  a  new  Judgment. 


Betdf  that  defendant's  failure  to  except  to  the 
rendition  of  this  Judgment,  or  to  move  to  set 
it  aside,  did  not  prevent  a  review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1163,  1609,  1610,  1759, 
1760,  1768;  Dec.  Dig.  <S=»270.] 

2.  Cabbiehs  «=3315— Actio  nb  fob  Injubiss— 

Issues,  Pboof,  and  Vabiance. 

In  a  street  car  passenger's  action  for  injo- 
ries  she  alleged  that  upon  her  signal  defendant's 
servants  slowed  down  the  car  and  invited  her  to 
get  off  at  the  regular  stopping  place  near  an 
intersecting  street,  and  that  while  she  was  at 
the  rear  exit,  preparatory  to  getting  off,  its 
speed  was  suddenly  increased,  throwing  her  <^. 
The  evidence  showed  that  the  car  did  not  slow 
down  at  such  stopping  place,  but  continued 
with  no  change  in  speed  to  the  middle  of  the 
next  block,  where  it  slowed  down  without  any 
invitation  to  plaintiff  to  get  off,  and  then  sud- 
denly started  and  threw  her  off.  Held,  that 
the  specific  negligence  diarged  was  not  prov- 
ed, and  a  Jnd^ent  for  plalntiS  would  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1270,  1281,  1282 ;   Dec  Dig.  «=» 

Appeal  from  Circuit  Court,  Jackson  Conn- 

tgr ;  O.  A.  Lucas,  Judge. 
"Not  to  be  officially  published." 
Action  by  Kate  Ward  against  Ford  Harvey 

and  others,  Receivers.    Judgment  for  plainr 

tltr,  and  defendants  appeaL    Reversed  and 

remanded. 

John  H.  liucas  and  Cbaa.  N.  Sadler,  botb 
of  Kansas  City,  for  appellants.  W.  W. 
Bryant,  of  Kansas  City,  for  respondoit 

ELLISON,  P.  J.  [1]  PlalntUr  brought  thia 
action  for  damages  flowing  from  an  injury 
she  received  while  a  passenger  on  one  of 
defendant's  street  cars.  She  recovered  judg- 
ment in  tbe  trial  conrt  for  $5,000.  Defendant 
filed  a  motion  for  new  trial,  on  the  ground, 
among  others,  that  tbe  court  erred  tn  not 
sustaining  his  demurrer  to  tbe  evidence. 
This  motion  was  overruled  and  defendant 
excepted.  Defendant  afterwards,  at  the 
same  term,  filed  a  motion  to  set  aside  the 
order  overruling  its  motion  for  new  trial  and 
to  grant  a  new  trial  on  account  of  "addition- 
al and  newly  discovered  decisions."  The 
trial  court  overruled  that  motion,  but  On 
same  day  required  plaintlfF  to  enter  a  r^ 
mittitur  for  $2,000  and  rendered  a  new  Judg- 
ment for  13,000.  Defendant  did  not  ask  to 
have  this  Judgment  set  asid6,  nor  did  he 
except  to  the  court  rendering  it  On  this 
ground  plaintiff  insists  that  under  the  ruling 
in  Critchfleld  v.  LinvUle,  140  Mo.  191,  41 
S.  W.  786,  there  Is  no  matter  of  exceptloa 
before  us.  But  by  reference  to  Lemp  v, 
Lemp,  249  Mo.  295,  805,  155  S.  W.  1067,  Ann. 
Cos.  1914D,  307,  it  will  be  seen  that  that 
case,  if  not  modified,  is  at  least  explained. 

[2]  It  is  charged  in  plaintiff's  petition  that 
she  was  a  passenger  on  defendant's  car  run- 
ning on  Central  avenue,  Kansas  City,  Kan., 
and  that  she  desired  to  get  off  at  the  "safety 
stop,"  or  regular  stopping  place,  at- Seventh 
street,  and  she  signaled  such  desire,  and  that 
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thereupon  defendant's  aervautb'  caused  tbe 
car  to  be  "slowed  down"  and  Invited  her 
to  get  off  the  car  at  said  place,  a  i>olnt  about 
50  feet  east  of  Seventh  street,  and  that  she 
accepted  the  Invitation  and  held  herself  In 
readiness  to  get  o£F,  under  the  Impression 
that  the  car  was  stopping  at  the  "safety 
stop,"  or  regular  stopping  place.  It  Is  then 
charged  that  while  she  was  standing  at  the 
rear  exit  of  the  car,  preparatory  to  getting 
off,  wbUe  the  car  was  being  slowed  down, 
defendant's  servants  "carelessly  and  negli- 
gently caused  the  car  to  move  forward  with 
Increased  speed  and  shock;  *  *  •  that 
by  reas'on  of  such  negligence  she  was  thrown 
to  the  pavement  and  seriously  and  perma- 
nently Injured."  There  was  no  evidence  to 
support  the  negligence  charged  in  the  peti- 
tion. The  proof  was  that  the  car  did  not 
slow  down  for  a  stop  at  the  safety  stop  at 
Seventh  street,  50  feet  east  of  the  Intersec- 
tion of  Seventh  and  Central  avenue,  and 
that  she  was  not  Invited  to  get  off.  On  the 
contrary,  plaintiff  testified: 

"That  it  did  not  make  any  motion  to  stop.  It 
went  by  there  at  the  same  rate  of  speed  that  it 
had  been  going,  and  about  middle  way  between 
Sixth  and  Seventh,  tbe  next  blocl^  the  car  slow- 
ed down  and  came  to  a  standstill ;  and  as  I 
was  on  the  platform  ready  to  get  off,  when  the 
car  started  up,  and  in  the  sadden  jerk  the  car 
made  I  was  thrown,  and  that  is  the  last  I 
know." 

She  further  testified: 

That  after  she  found  the  car  did  not  slow 
down  or  stop  at  Seventh  street,  that  "it  passed 
hy  Seventh  and  half  ways  down  the  next  block," 
that  she  concluded  she  would  go  on  to  Sixth 
street,  and  she  "was  not  looldng  for  the  car  to 
stop  in  the  middle  of  tbe  hlock  ;  that  when  it 
did  "it  went  oS  in  some  hurry,  and  the  jerk  it 
made  threw  me  off." 

She  alleges  that  she  was  Invited  to  get 
off  at  Seventh  and  prepared  to  do  so,  and 
that  the  car  slowed  down  (but  did  not  stop) 
for  that  purpose,  and  then  suddenly  increas- 
ed Its  speed,  which  threw  her  off.  Her  proof 
was  that  no  attempt  was  made  to  stop  at 
Seventh,  and  the  car  went  by  at  usual  speed 
to  the  middle  of  the  next  block,  and  then 
came  to  a  standstill  without  any  invitation 
for  her  to  get  off;  that  then  it  suddenly 
started  forward  and  threw  her  off.  It  is  thus 
,  seen  tliat  the  specific  negligence  charged  was 
that  (though)  she  was  invited-  to  get  off  at 
Seventh  street;  that  the  car  slowed  down  for 
that  purpose ;  that  before  stopping,  its  speed 
was  negligently  suddenly  increased  and  threw 
her  off.  The  proof  was  tliat  the  car  was 
stopped  still  in  the  middle  of  the  next  block, 
and  as  she  was-  in  the  act  of  getting  off 
(without  invitation)  the  car  was  negligently 
started  forward  with  a  Jerk,  throwing  her 
off.  The  negligence  alleged  was  not  proven. 
'This  question  is  discussed  by  Mr.  Commis- 
sioner Ralley  in  the  recent  case  of  Northam 
V.  United  Ballways  Co.  (Sup.)  176  S.  W.  227. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded.    All  concur. 


DAVIDSON  V.  SPITSCATJFSKX. 

(No.  U814.) 

(Kansas  City  Owut  of  Appeals.    Missouri. 

Jan.  17.  1916.) 

1.  Bills  and  Noxks  «=s>4S5— Exxouiion— Ad- 
lassroN. 

The  execution  of  a  note,  not  denied  under 
oath,  stands  admitted. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Gent.  Dig.  g§  1542-1654;  Dec.  Dig.  <S=> 
485 -Pleading,  Cent.  Dig.  Si  866,  875.] 

2.  EviDENCB  ®=a419,  441— Parol  EjVIDknob— 

CONSIDEBATIOPf    01    NOTE— PROMISE. 

The  statute  permitting  a  plea  of  failure  or 
partial  failure  of  the  oonndeiation  for  a  note, 
parol  proof  that  no  consideration  was  received, 
or  that  the  consideration  received  has  failed  in 
whole  or  in  part,  does  not  contradict  or  vary 
the  terms  of  the  written  cmitraet:  bat  parol 
evidence  that  the  note  sued  on,  payable  on  a  cer- 
tain day,  was  not  the  promise  made  by  the  mak- 
er, but  that  bis  real  promise  was  that  the  note 
should  be  extended  and  that  he  should  not  be  re- 
quired to  pay  until  he  was  able  to  do  so,  was  in- 
admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Sj  1719,  1723-1763,  1765-1845. 
1912-1928,  2(B0-2()47;  Dec.  Dig.  «=s>419,  441.] 

A]K>eal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  A.  Guthile,  Judge. 
"Not  to  be  ofiadally  published." 
Action  by  Emil  B.  Davidson  against  Jos- 
eph Spitscaufsky.     Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Oage,  Ladd  &  Small,  of  Kansas  City,  for 
appellant.  J.  C.  Rosenberger,  of  Kansas 
City,  for  respondent. 

ELLISON,  P.  J.  Plaintiff's  action  is  based 
on  a  promissory  note  for  $4,194,  executed  by 
defendant  the  21st  of  August,  1913,  due  Sep- 
tember 17th  following.  The  trial  court  di- 
rected a  verdict  for  that  amount  and  in- 
terest. 

[1]  The  execution  of  the  note,  not  being 
denied  under  oath,  stands  admitted;  but  it 
is  contested  on  the  ground  that  "there  was 
no  consideration,"  and  "that  the  considera- 
tion had  failed."  Defendant  was  the  sole 
witness.  From  his  testimony  it  appears  that 
he  borrowed  money  of  plaintiff  and  gave 
his  note  for  the  amount,  bearing  interest 
When  that  note  became  due  he  was-  not  able 
to  pay  it  in  money,  and  by  agreement  yrith 
plaintiff  he  discharged  it  by  deeding  to  one 
Monroe,  for  plaintiff,  certain  incumbered 
real  estate  and  plaintiff  giving  his  note  to 
defendant  for  $2,700,  tbe  amount  of  differ- 
ence between  estimated  value  of  the  real 
estate  and  defendant's  note.  Next  day,  and 
before  Monroe  recorded  the  deed,  plaintiff 
ordered  him  not  to  do  so,  and  he  and  de- 
fendant then  rescinded  the  transaction  thas 
completed,  by  plaintiff  giving  back  the  real 
estate  and  defendant  returning  plalntlfTs 
note  for  $2,700  and  executing  the  note  in 
suit;  the  amount  therein  promised  to  be 
paid  being  the  amount  of  the  original  loan 
and  interest. 

[2]  To  sustain  the  plea  of  no  corndderaUon, 
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or  failure  of  consideration,  defendant  t^ 
tlfled  tbat  at  the  time  of  the  execution  of 
the  note  the  agreement  with  plalntUf  was 
that  It  should  be  extended,  or  renewed,  from 
Ume  to  time  tmtll  he  was  able  to  pay  It, 
and  that  this  agreement  Induced  him  to  re- 
scind the  transaction  In  settlement  of  the 
first  note  and  to  take  back  the  land  he  deed- 
ed to  plaintiff.  Our  statute  permits  a  plea 
of  failure,  or  partial  failure,  of  considera- 
tion for  a  note.  In  order  to  have  the  benefit 
of  the  statute,  on  the  Issue  of  total  or  par- 
tial failure  of  consideration,  It  Is  necessary 
that  the  obligor  should .  be  permitted  to 
show  what  the  consideration  was;  or  was  to 
be;  otherwise,  he  could  not  very  well  show, 
either  that  he  never  received  It,  or  that  It 
had  totally  or  partially  failed.  So  It  may 
be  said,  without  hesitation,  that  parol  proof 
that  no  consideration  was  received,  or,  if  re- 
ceived, had  failed.  In  whole  or  In  part,  does 
not  contradict  or  vary  the  terms  of  a  writ- 
ten contract  Russell  v.  a?lllman,  89  S.  O. 
256,  71  S.  E.  836. 

But  defendant's  case  does-  not  fall  within 
that  rule.  His  case  is  a  direct  and  affirma- 
tive attempt  to  vary  and  contradict  his  writ- 
ten contract  (the  note)  by  proving  by  parol 
evidence  that  his  written  promise  to  pay  on 
the  17th  of  September,  1913,  was  not  the 
promise;  that,  while  it  was  so  stated  in  the 
writing,  it  was  not  true,  and  the  real  promise 
was  that  he  was  not  to  pay  until  he  was 
able,  and  In  the  meantime  that  note  was  to 
be  extended  until  that  contingency  happened. 
The  trial  court  properly  disregarded  such 
defense.  Smith  v.  Thomas,  29  Mo.  307; 
Inge  V.  Hance,  29  Mo.  899;  Jones  T.  Shaw, 
67  Ma  667,  670;  Insurance  Ass'u  v.  Buch- 
alter,  88  Ma  App.  504;  Holmes  t.  Farris, 
97  Mo.  App.  805,  809,  313,  71  S.  W.  116; 
Bank  v.  Martin,  171  Mo.  App.  194.  201,  166 
S.  W.  488. 

It  Is  earnestly  insisted  tbat  we  assess  10 
per  cent,  damages  against  defendant  for  friv- 
olous appeal,  as  authorized  by  section  2084, 
B.  8.  1906.  Partly  persuaded  by  the  fact 
tbat  tbe  note  has  been  drawing  interest, 
payable  semiannually,  we  will  decline  the 
request 

Tbe  Judgment  will  be  affirmed.   All  concur. 


WIIjEY  v.  WII/ET.    (No.  11874.) 

(Kaosaa  City  Oonrt  of  Appeals.    Missoarl. 

Jan.  17,  1916.) 

1.  Appeal  awd  Ebbob  €=»93(V— Review— Bvi- 

DENCB. 

Where  verdict  was  for  ^laintUf,  the  appel- 
late court  must  accept  her  evidence  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  8755-3761;  Dec.  Dig.  «=» 
080.] 

2.  WoBK  ARD  IiABOs  ^=>7  —  Sebvices  of 
Child  —  Psssuuption  of  OBATunoxrs 
Ghabacteb. 

There  is  a  presumption  tbat  the  services 
of  a  child  at  home  as  a  member  of  the  family 


were    rendered    without    creating    a    liabfllty 
against  the  parent  to  pay  for  them. 

(Ed.  Note.— For  other  cases,  see  WoA  and 
Labor,  Cent  Dig.  §§  ll%-22;  Dec  Dig.  «=>7.J 

8.  Wobk  and  Labob  «=s>30— Review— Qubs- 

TiONB  of  Fact. 

In  an  action  by  a  daughter  to  recover  for 
services  rendered  her  father  in  doing  household 
work,  questions  of  fact,  such  as  whether,  when 
she  was  leaving  home,  defendant  offered  her  $200 
as  payment  for  her  services,  not  as  a  gift,  were 
for  the  jury,  and  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  fS  59-66;  Dec.  Dig.  <8=»30.} 
4.  Tbial  ®=>295  —  lN8TB(DcrnoN  —  CJohstkdo- 

TioN  AS  Whole. 

InstructioBS  will  be  construed  together,  and 
error  will  not  be  predicated  on  any  isolated 
part  thereot 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  703-717;  I>c  Dig.  «s»295.} 
6.  WoBK  AND  Labob  «=>7— Oontbact  to  Pat 

fob  Sebvices  of  DAroHixB. 

Where  defendant  promised  to  pay  his 
daughter  for  her  household  services  some  months 
before  she  reached  her  majority,  but  slie  con- 
tinued to  render  such  services  tlirough  the  fol- 
lowing years,  she  was  entitled  to  recover  on  the 
implied  contract  to  pay  arising  from  acceptance 
of  the  services  under  the  drcnmstances. 

[Ed.  Note.— For  other  cases,  see  Worit  and 
Labor.  Cent  Dig.  »  11^-22;  Dec  Dig.  <»»7.} 

6.  Pleading  «=>42S-<!oNsrauoTiON  on  Db- 

HX7BBEBI  TO  EVIDENCE. 

Where  no  demurrer  was  interposed  to  the 
petition,  but  objection  was  made  to  the  intro- 
duction of  evidence  on  the  ground  that  it  did  not 
state  a  cause  of  action,  eveiy  intendment  must 
be  made  in  favor  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1433-1436;   Dec.  Dig.  «=»428.) 

Appeal  from  Clrcolt  Court,  Livingston 
County;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Action  by  Elizabeth  Wiley  against  Oliver 
Wiley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

John  H.  Taylor,  J.  M.  Davis  &  Son,  and 
Frank  Sheets,  all  of  Chillicothe,  for  appel- 
lant Scott  J.  Miller,  of  OhUllcothe,  for  re- 
spondent. 

ELLISON,  P.  J.  Plaintiff  Is  the  daughter 
of  defendant,  and  brought  this  action  against 
blm  for  services  alleged  to  bare  l>een  ren- 
dered for  him  in  doing  tbe  bousehold  worli 
and  in  caring  for  ber  Invalid  mother.  She 
prevailed  in  the  trial  court 

[1,  2]  Defendant's  family  consisted  of  blm- 
self,  his  afflicted  wife,  and  six  dilldren; 
plaintiff  being  the  oldest  It  may  be  infer- 
red from  the  evidence  that  he  is  a  farmer 
well  situated  lo  life.  There  was  evidence  in 
behalf  of  plaintiff,  which  we  must  accept  as 
embracing  the  facts  of  the  case,  that  when 
she  became  of  age  ber  father  requested  ber 
to  continue  to  do  the  housework  and  to  care 
for  her  mother,  and  that  he  would  pay  her 
for  her  work,  or,  bx  the  words  of  plaintiff  as 
a  witness,  that  "he  would  make  it  right  with 
me."  The  evidence  further  showed  (without 
dispute)  that  she  remained  at  home  for  eight 
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or  nine  yean,  nntll  sbe  was  about  27  years 
old,  and  performed  the  usual  household  work 
on  B  farm,  such  as  mauaglng  the  house,  cook- 
ing, washing,  and  Ironing.  There  was  some 
dispute  as  to  the  mother  needing  any  help; 
it  being  Insisted  that  she,  though  afflicted 
mentally,  was  able  to  get  along  comfortably 
without  assistance.  But,  If  we  accept  the  evi- 
dence in  plaintiff's  behalf  as  true,  as  we 
must,  since  the  verdict  was  in  her  favor,  she 
has  overcome  by  proof  the  usual  presump- 
tion that  the  services  of  a  child  residing  at 
home  as  a  member  of  the  family  are  deemed 
to  have  been  rendered  without  creating  a 
liability  against  the  parent  to  pay  for  them. 
Accepting  the  evidence  in  idaintiff's  behalf, 
she  remained  with  her  father  at  his  request 
and  in  consequence  of  bis  promise  to  pay  her. 

[3]  To  corroborate  platntlfTs  statement  of 
the  facts  considerable  is  found  in  the  record 
about  checks  she  drew  in  her  father's  name, 
by  his  consent,  for  various  sums  of  money. 
A  i>art  of  this  she  testified  she  credited  on 
her  account,  and  a  part  was  for  household 
necessities.  So  there  was  evidence  to  the  ef- 
fect that  defendant  offered  her  $200  as  she 
was  about  leaving  the  home.  Defendant  tes- 
tified that  such  ottera  bore  no  relation  to  the 
recognition  of  a  contract  to  pay  her  for  serv- 
ices, but  rather  were  gifts  he  was  offering 
her  as  a  father,  who  is  able,  does  for  his  chil- 
dren when  leaving  the  homestead.  All  these 
matters  were  for  the  consideration  of  the 
Jury,  and  are  not  a  subject  of  review  by  us. 

[4]  Complaint  is  made  of  plaintiff's  in- 
struction, but  we  think  it  not  well  founded. 
It  is  said  that  it  assumes  that  defendant 
made  payments  on  plalntUTs  account  In 
one  sense  it  might  be  said  that  it  does  as- 
sume sudi  payment,  but,  taken  altogether, 
we  think  it  clear  enough  that  the  Jury  were 
to  find  that  as  a  fact  from  the  evidence ;  es- 
pecially is  that  true  when  the  Instructions  in 
the  entire  case  are  taken  together. 

[5]  It  is  suggested  that  the  time  fixed  by 
plaintiff  as  the  date  of  the  contract  shows 
that  she  had  not  yet  arrived  at  her  majority, 
and  therefore  could  not  have  contracted.  In 
one  view  of  her  statement  there  may  be  a 
discrepancy  of  some  months.  But,  if  there 
was  anything  in  this,  it  was  made  of  no 
moment  by  the  fact  that  the  parties  contin- 
ued through  the  following  years,  manifestly 
under  such  contract 

On  the  general  legal  obligation  as  applied 
to  the  facts  in  ttiis  case  we  are  cited  to 
Bircher  v.  Boemler,  204  Mo.  S63,  103  S.  W. 
40,  Mabary  v.  Mabary,  173  Mo.  App.  444,  15S 
S.  W.  690,  Taylor  v.  George,  176  Mo.  App. 
218,  161  S.  W.  1187,  and  Brand  v.  Bay,  156 
Mo.  App.  630,  137  S.  W.  623.  We  think  the 
cases  not  decisive  of  the  facts  as  shown  by 
plaintiff  in  this  case. 

[C]  There  was  no  demurrer  to  the  petition, 
but  objection  was  made  to  any  evidence  on 
the  ground  that  it  did  not  state  a  cause 


of  action.  In  such  drcnmstances  every  in- 
tendment must  be  made  In  its  favor,  and  we 
think  it  sufficient 

The  case  has  been  decided  on  the  facts 
against  the  defendant,  and,  there  being  no 
error  at  the  trial,  we  must  affirm  the  Judg- 
ment.   AQ  concur. 


HBNDBIOKSON  ▼.  KANSAS  CITY. 

(No.  U833.) 

(Kansas  City  Court  of  Appeals.    MissonrL 

Jan.  17,  1916.) 

Mastkb  and  SkbvaMt  «s>177— Iitjitbies  to 
Skbvant  —  LiABiLiTT  or  Mastxb  — Neou- 
OEHCE  or  FELI.0W  Skbvant. 

A  city  which  made  a  large  excavation  to 
expose  a  sewer  pipe  to  be  cut,  affording  ample 
room  for  the  work,  was  not  liable  for  the  injury 
of  its  servant,  holding  a  chisel,  struck  by  his  fel- 
low servant  when  the  latter's  hammer  was 
deflected  through  being  used  in  such  a  manner 
as  to  strike  a  timber  above  supporting  street 
rsilway  ties,  since  the  master  is  not  liable  for 
the  negligence  of  a  fellow  servant,  but  is  liable 
if  his  own  negligence  is  combined  with  that  of 
the  fellow  scrFant,  and  the  injury  would  not 
have  occurred  without  it 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  307.  352,  353;  Dec.  Dig. 
<S=5l77.] 

Appeal  from  Circuit  Court,  Jackson  Coun^ 
ty;  O.  A.  Lucas,  Judg& 
"Not  to  be  offlclally  published." 
Action  by  Adrian  Hendrickson  against 
Kansas  City.  From  a  Judgment  sustaining 
defendant's  demurrer  to  the  petlticm,  plain- 
tiff appeals.    Affirmed. 

Kyle  &  Coon,  of  Kansas  Olty,  for  app^ant 
H.  C.  Moore  and  F.  M.  Hayward,  both  of 
Kansas  City,  for  respondent 

XSLLISON,  P.  X  Plalntirs  action  is  for 
personal  injury  charged  to  have  been  receiv- 
ed  through  the  negligence  of  defendant  city. 
A  demurrer  was  filed  and  sustained  on  the 
ground  that  the  petition  did  not  state  a  cause 
of  action.  Plaintlfl  refused  to  amend  and 
appealed. 

The  petition  on  its  face  discloses  that  a 
foreman  and  s<mie  men,  including  plaintiff, 
were  engaged  in  cutting  one  of  the  watw 
pipes  connected  with  the  waterworks  of  the 
defendant  city.  A  hole  had  been  dug  expos- 
ing the  pipe.  The  excavation  was  about  10 
feet  long,  6  feet  wide,  and  8  feet  deep,  ex- 
tending about  2V^  feet  below  the  plpa  A  part 
of  the  pipe  was  below  the  ties  and  roadbed 
of  a  street  railway  track.  The  ties  were 
braced  up  by  a  stick  of  timber  about  one 
foot  wide,  placed  horizontally  and  extending 
out  about  6  inches  beyond  the  end  of  the 
ties,  and  was  about  2^  feet  above  the  water 
pipe.  It  is  placing  the  timber  in  this  manner 
that  is  alleged  to  be  negligence.  The  petition 
charges  that  plaintiff  was  directed  to  hold  a 
chisel  on  a  line  where  the  pipe  was  to  tie 
cut,  which  extended  around  the  pipe,  while 
another  servant  struck  it  with  a  sledge  ham- 
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mer;  that  he  stood  on  the  bottom  of  the 
excavation,  and  was  holding  the  chlael  while 
it  was  being  struck  with  the  sledge  hammer 
by  the  other  servant,  he  (plaintiff)  moving 
the  chisel  along  the  line  at  each  stroke ;  that, 
"after  having  struck  said  chisel  a  number  of 
times  as  It  was  being  moved  across  the  pipe 
by  plaintiff,"  the  other  servant  struck  the 
brace  timber  onder  the  ties  above  him,  which 
caused  the  hammer  to  glance  and  strike 
plaintiff's  hand  Instead  of  the  chisel  and  in- 
flict serious  Injury. 

The  law  is  that  the  master  is  not  liable 
for  the  negligence  of  a  fellow  servant,  but 
is  liable  If  his  own  negligence  is  combined 
with  that  of  the  fellow  servant,  and  without 
which  the  injury  would  not  have  occurred. 
Young  V.  Railroad,  103  Mo.  324,  16  S.  W.  771. 
We  think  the  petition  fails  to  state  any  cul- 
pable negligence  on  defendant's  i>art,  and  that 
the  proximate  cause  of  his  injury  was  the 
careless  handling  of  the  hammer  by  his  fel- 
low servant.  The  master  may  give  an  order 
and  expect  the  servant  will  carry  it  out  with 
intelligence  and  care.  Bowen  v.  Railroad, 
95  Mo.  268,  8  8.  W.  230;  Pulley  v.  RaUroad, 
136  Mo.  App.  172,  lie  8.  W.  430.  In  this  case 
there  was  a  large  excavation  made  exposing 
the  pipe  and  affording  ample  room  for  the 
work  proposed  to  be  done.  It  should  not  be 
expected  that  the  defendant  in  providing  this 
place,  or  the  foreman  in  ordering  the  work, 
should  foresee  that  the  servant  would  go  so 
far  outside  the  limit  of  care  in  using  the 
liammer  as  to  strike  the  timber  supporting 
the  street  railway  ties,  and  thereby  strike 
plaintiff's  hand.  He  Iiad  progressed  with  the 
work  properly,  but  finally  grew  so  careless 
In  bis  stroke  as  to  strike  the  timber.  Plain- 
tiff himself  must  have  thought  that  the  work 
-could  be  done  and  was  being  done  safely. 
We  deem  it  clear  that  no  cause  of  action  was 
stated.  Ryan  v.  McCnlly,  123  Mo.  636,  27 
S,  W.  533 ;  Card  v.  Eddy,  129  Mo.  510,  28 
S.  W.  979,  36  I*  R.  A.  806 ;  Farrar  v.  RaU- 
road, 149  Mo.  Ami.  188,  130  8.  W.  373; 
Shatran  v.  Sullivan,  201  N.  Y.  667,  94  N.  B. 
600. 

The  judgment  is  affirmed.    All  concur. 


DUNN  ▼.  MISSOURI  PAO.  RY.  00. 
(No.  11678.) 

{Kansas    City    Coart    of    Appeals.      ICasoari. 
*  Dec,  6,  1916.    Rehearing  Denied 

Jan.  17,  1916.) 

1.  Appeal  and  Bbbob  «=>997,  1001— Review 

— VBBnIor— BVIDBHOB. 

The  refoMl  of  the  court  below  to  sustain 
-defendant's  demurrer  is  not  reversible,  if  there 
is  any  substantial  evidence  to  support  the  vei^ 
diet,  giving  plaintiff  the  benefit  of  every  rea- 
sonable inference  the  evidence  will  bear;  nor 
can  a  verdict  so  supported  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  3^  3928-3934,  4023, 
4024:    Dec  Dig.  «=»997,  1001.J 


2.  Masteb  and  Servant  «s»236  —  Eiipi.ot£ 

STBT70K  BT  BNOINE— CONTBIBirrOBT  NEOU- 
OENOB. 

WOtere  plaintiS  walked  to  defendant  rail- 
road's switch  track  and  stooped  to  pick  up  a 
piece  of  pipe  lying  bv  the  track,  over  which 
eiuines  paaaed  to  and  from  a  roundhouse,  plain- 
tiff's failure  to  look  for  approaching  engines 
was  negligence,  since  such  track,  being  one  hi 
use,  was  in  itself  a  signal  of  danger. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  665-668 ;   Dec  Dig.  «=> 

3.  Masieb  and  Sebvani  «s>248— Railboad 
EuFLorfi  Stbuok  bt  EiNaiNE— Cohtbibu- 
TOBY  Neouqence— Last  Chance. 

Where  plaintiff  employs  was  put  to  work 
riveting  pipe  at  a  place  near  defendant  rail- 
road's switch  track,  and  while  stooping  to  pick 
up  a  piece  of  pipe  lying  near  the  track  for  uae 
as  a  riveting  base,  was  struck  by  defendant's  en- 

S'ne,  plaintiff,  though  negligent  in  not  observ- 
g  the  apinroach  of  the  engine,  can  recover  if, 
after  having  placed  himself  in  such  dangerous 
position,  the  engine  crew  could  have  avoided  the 
accident  by  the  exercise  of  due  care,  either  in 
warning  him  or  stopping  the  engine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  801-804 ;   Dec  Dig.  «s> 

4.  Masteb  and  Sebtart  «=>289  —  Razlboad 
Emplot£  Stbuok  bt  Enoinb— Neouobnob 
— Qttebtion  fob  Jcbt. 

where  such  engine  approached  plaintiS 
with  a  lookout  on  the  footboard  fadng  plain- 
tiff, whose  duty  it  was  to  watch  for  danger,  and 
no  signals  were  sounded,  nor  any  warning  nven 
b/  the  lookout,  though  he  must  have  seen  plain- 
blt  walking  oangeronsly  near  the  track,  the 
question  of  defendant's  negligence  under  the 
last  chance  doctrine  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1080,  1090,  109^1132; 
Dec  Dig.  «=>289l 

5.  Mabteb  and  Sbbvant  9s9l37  —  Bnqins 
Stbikino  EiicPLOTfi— Dm'T  or  Lookout. 

The  duty  of  such  lookout  to  warn  plaintiff 
did  not  lie  dormant  until  he  actually  knew  that 

Elaintiff  would  be  struck,  but  arose  as  soon  as 
e  had  sufficient  notice  of  danger  to  put  a  rea- 
sonably prudent  man  on  the  alert. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  269,  270,  278.  274.  277. 
278;    Dec  Dig.  <Ss>I37.] 

6.  Masteb  and  Sbbvant  4sslS7— EmplotA— 
Injubt— Tbain  Movements— Notice. 

Where  plaintiff  employfi  was  put  to  work 
riveting  pipe  at  a  point  near  such  switch  track, 
and  was  told  that  he  would  have  to  fix  a  place 
to  work,  and  in  so  doing  he  walked  over  to  the 
track  to  pick  up  a  piece  of  pipe  for  a  rivetbog 
base,  he  was  a  licensee  by  invitation,  entitled  to 
notice  of  the  movements  of  trains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  JS  269,  270,  278.  274,  277, 
278;   Dec  Dig.  «=>1§7.] 

7.  Masteb  and  Sebyant  9=9227  —  EvplotA 
Stbuok  bt  Engine— CoNTBiBtrroBT  Negli- 
OENCE— Excessive  Speed— Last  Change. 

Plaintiff,  being  negligent  in  approaching 
such  track  without  looking  for  trains,  could  not 
recover  for  defendant's  negligence  in  running 
such  engine  in  excess  of  the  speed  permitted  by 
ordinance,  since  such  contributory  negligoce 
constitute  a  defense  thereto,  leaving  open  oniy 
the  Issue  of  defendant's  negligence  in  failing 
to  avoid  the  accident  under  the  last  chance 
doctrine. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent  Dig.  {{  668,  669;  Dec  Dig.  «=» 
227.] 
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Appeal  from  Oircnlt  Court,  Oole  Obanty; 
J.  G.  Slate,  Judge. 

Actton  by  Napoleon  B.  Dunn  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

C.  D.  Corum,  of  St  Louis,  for  appellant. 
James  B.  Hazell,  of  Jefferson  CAty,  for  re- 
spondent 

TRIMBLE,  3.  A  suit  to  recover  damages 
for  personal  injuries.  Plaintiff,  whUe  work- 
ing near  the  south  side  of  defendant's  south 
switch  track  in  the  railroad  yards  at  Jeffer- 
son City,  was  struck  on  the  bead  by  the  end 
of  the  pilot  beam  of  an  engine  being  taken  to 
the  roundhouse  by  the  engine  hostler  and  bis 
helper.  Judgment  went  for  plaintiff,  and  de- 
fendant has  appealed. 

Plaintiff  was  66  years  old,  and  had  been 
employed  by  two  other  railroads  as  a  bridge 
and  building  carpenter.  On  the  morning  of 
his  injury  he  entered  the  employ  of  defend- 
ant, and  was  directed  by  defendant's  foreman 
to  go  to  work  riveting  stovepipe  at  a  place 
some  8  or  10  feet  south  of  defendant's  south 
switch  track  and  within  a  few  feet  of  where 
two  other  employes  were  at  work.  Plaintiff 
was  told  he  would  have  to  fix  a  place  to 
work.  Thereupon  he  prepared  a  frame  to  use 
in  the  work  and  punched  holes  in  several 
Joints  of  stovepipe.  He  then  found  he  needed 
'an  iron  upon  which  to  clinch  or  fasten  the 
rivets,  and,  after  looking  around,  he  saw  a 
piece  of  gas  pipe  lying  about  30  feet  west  of 
where  he  was  working  and  about  2%  feet 
south  of  the  south  rail  of  the  switch  track. 
Said  piece  of  gas  pipe  was  lying  between  said 
south  rail  and  a  pile  of  ties  and  rubbish 
about  4  feet  from  the  track.  There  was  a 
beaten  path  alongside  of,  and  some  4  feet 
south  from,  the  track,  and  plaintiff,  keeping 
on  this  path,  walked  to  the  gas  pipe,  stooped 
and  picked  It  up,  and.  Just  as  he  turned 
around  to  face  the  east  he  was  struck  on  the 
left  side  of  the  head  and  seriously  injured  by 
an  engine  going  west  on  the  switch  track  to 
the  roundhouse.  He  was  not  aware  of  the 
presence  of  the  engine  until  the  moment  It 
struck  him. 

[1]  The  question  on  this  appeal  is  whether 
plaintiff  Is  entitled  to  recover.  Defendant 
says  he  is  not;  that  its  demurrer  should 
have  been  sustained ;  and  we  are  asked  to  re- 
verse the  case  outright  on  that  account.  Of 
course,  before  this  can  be  done,  it  must  clear- 
ly appear  that  there  is  no  substantial  evi- 
dence to  support  plaintiff's  case ;  that,  after 
giving  to  plaintiff  the  benefit  of  every  reason- 
able inference  the  evidence  will  bear,  and  ac- 
cepting as  true  all  evidence  in  his  favor,  It 
stUl  is  seen  that  plaintiff,  as  a  matter  of  law, 
is  not  entitled  to  recover.  If,  however,  un- 
der any  reasonable  view  of  the  evidence, 
there  Is  any  theory  upon  which  plaintiff  is 
entitled  to  prevail,^  then.  the.  verdict  reached 
by  the  Jury  cannot  be  set  aside. 


The  petition  charged  that  the  defendant's 
servants  operating  the  engine  negligently  ran 
it  in  excess  of  8  miles  per  hour  in  violation  of 
a  city  ordinance,  and  that  said  servants  in 
charge  of  said  engine  negligently  ran  it 
against  plaintiff  without  warning  of  any 
kind;  that  plaintiff  was  in  plain  view,  and 
by  the  exercise  of  ordinary  care  said  servants 
knew  or  could  have  known  of  the  dangerous 
situation  of  plaintiff  in  ample  time  to  have 
prevented  the  collision.  The  answer  pleaded 
contributory  negligence. 

An  ordinance  of  the  city  limited  the  speed 
to  8  miles  per  hour.  The  evidence  amply 
showed  that  the  engine  exceeded  this  speed. 
The  hostler  running  it  said  he  was  going  8 
or  10  miles  per  hour ;  his  helper  placed  the 
speed  at  10  miles ;  while  another  witness  said 
it  was  going  from  12  to  16  miles  per  hour. 
However,  the  speed  of  the  engine  is  not  re- 
ferred to  here  as  an  independent  ground  of 
negligence  upon  which  plaintiff  can  recover, 
because  plaintiff  admits  that  when  he  started 
west  along  the  path  to  get  the  gas  pipe  he  did 
not  look  east  to  see  whether  an  engine  was 
coming,  and  he  also  admits  that  he  did  not 
look  east  at  any  time  after  he  started. 

[2]  One  who  approaches  dangerously  near 
to  a  railroad  track  without  looking  to  see 
whether  a  train  is  coming  must  be  held  to 
be  guilty  of  contributory  negligence  as  mat- 
ter of  law.  In  conceding  that  plaintiff  was 
thus  guilty  of  contributory  negligence,  we  are 
not  unmindful  of  the  fact  that  this  was  a 
switch  track  and  that  plaintiff  testified  he 
looked  east  past  the  "crossover"  (the  en- 
trance to  the  switch  track  in  question,  and 
which  was  about  100  yards  away),  and  saw 
no  engine  coming,  but  did  see  one  which  he 
supposed  was  at  work  down  in  the  yards  far- 
ther east  But  while  the  track  was  a  switch 
track,  yet  it  was  one  that  led  to  the  round- 
house, and  necessarily  engines  would  pass  to 
and  fro  over  it  and  the  evidence  shows  they 
did  so  pas&  The  track  was  a  track  in  use 
and  was  In  Itself  a  signal  of  danger.  There 
was,  therefore,  as  much  necessity  for  looking 
when  plaintiff  approached  this  track  as  any 
other.  And  although  plaintiff  says  be  looked 
east  and  saw  no  engine  on  the  switch  track, 
yet  his  evidence  shows  that  this  was  hefore 
he  saw  the  gas  pipe  down  the  track  and  start- 
ed for  it  He  does  not  state  how  long  it  was 
before  he  started  to  walk  west  that  he  looked 
east,  nor  bow  near  that  was  to  the  time  he 
started.  He  does  say  that  he  looked  east  as  * 
he  came  around  the.  toolhouse  looking  for 
something  to  rivet  the  stove  pipe  on ;  but  it 
was  after  this  that  he  noticed  the  gas  pipe 
west  of  the  toolhouse  and  west  of  his  place  of 
work;  and  elsewhere  in  his  testimony  he 
says  he  did  not  look  east  at  the  time  be  start- 
ed west  for  the  gas  pipe  and  that  he  did  not 
look  at  any  time  thereafter. 

Possibly  plaintiff  could  not  be  held  to  be 
guilty  of  contributory  negligence  as  a  matter 
of  law  if,  at  the  time  i>laint!ff  started  west 
the  train  was  so  far  awi^  that  it  coald  not 
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bare  been  seen,  or  was  bo  far  distant  that 
any  reasonably  prudent  man  would  know  he 
had  plenty  of  time  to  get  the  pipe  before  the 
train  could  arrive,  traveling  at  a  lawful  rate 
of  speed.  If  the  train  was  that  far  away,  but 
was  going  at  such  an  excessive  and  unlawful 
speed  as  to  enable  It  to  travel  that  great  dis- 
tance and  strike  plalntlfF  In  such  an  unrea- 
sonably and  unexpectedly  short  time,  then 
I>erhai»  It  would  be  tolely  the  speed  that 
caused  the  Injury,  and  not  plaintiff's  failure 
to  look.  In  that  case  the  question  whether 
his  failure  to  look  contributed  to  Ms  Injury 
would  he  for  the  jury  to  determine.  But  the 
speed  of  the  train,  while  shown  to  be  in  ex- 
cess of  that  prescribed  by  ordinance,  was  not 
so  great  as  to  give  rise  to  an  Inference  that 
the  engine  was  so  far  away  as  that,  or  that 
It  could  not  have  been  seen  by  plaintiff  at  the 
time  he  started  west,  had  he  looked.  So  that 
It  cannot  be  claimed  that  plaintiff,  even  If  he 
had  looked,  would  not  have  seen  the  train, 
or  would  have  reasonably  supposed,  as  an  or- 
dinarily prudent  man,  that  he  had  time  to 
get  the  pipe.  Thetraln,  even  If  going  as  high 
as  15  miles  per  hour,  could  not  have  been  an 
exceedingly  great  distance  away  when  plain- 
tiff started,  because  plaintiff  says  he  walked 
to  the  gas  pipe,  picked  It  up,  and  was  struck 
just  as  he  arose  and  was  turning  around  to 
the  east  Plaintiff,  therefore,  could  have 
seen  the  train  when  he  started  west,  and  If 
he  then  and  theifeafter  failed  to  look  he  was 
negligent,  and  his  negligence  must  be  deemed 
to  have  contributed  to  his  injury  as  matter  of 
law.  Stotler  v,  Chicago  and  Alton  Railroad, 
204  Mo.  619, 103  8.  W.  1 ;  Schmidt  v.  Missou- 
ri Padflc  Hallway  Co.,  191  Mo.  215,  90  S.  W. 
136,  8  liL  B.  A.  (N.  S.)  196.  Hence  we  say 
plaintiff  cannot  recoVer  upon  the  ground  of 
negligent  speed  in  the  operation  of  the  engine. 

[3]  But  plaintiff's  contributory  negligence 
will  not  defeat  his  recovery  if,  after  he  is 
seen  to  be  in  danger,  the  persons  In  charge 
of  the  train  had  time,  either  to  warn  Mm, 
so  that  he  could  have  escaped,  or  to  prevent 
the  collision  themselves,  by  slowing  up  or 
Bt(H9lng  the  engine,  and  failed  to  do  so.  In 
such  case  defendant's  servants  would  be  guil- 
ty of  a  violation  of  the  humanitarian  rule, 
against  which  plaintiff's  contributory  negli- 
gence constitutes  no  defense.  On  this  fea- 
ture of  the  case  we  must  bear  In  mind  the 
allegations  of  the  petition.  It  says  the  plain- 
tiff was  in  plain  view  ot  the  persons  on  the 
engine ;  that  they  knew,  or  by  ordinary  care 
could  have  known,  that  he  was  in  danger  in 
time  to  have  avoided  the  Injury,  but  that 
they  negligently  ran  against  Mm  without 
warning  of  any  MnS. 

[4]  ?rhe  evidence  undoubtedly  justified  the 
Jury  in  finding  that  plaintiff  was  in  plain 
view  of  at  least  one  of  the  meil  on  the  en- 
gine, From  the  "crossover,"  where  the  en- 
gine entered  upon  the  switch  track,  down  to 
where  pialntifl  was  struck,  was  over  100 
.yards,  nils  ground  was  level  and  the  view 
nnobstmcted.    It  is  conceded  that  the  hostler 


helper  was  in  front  of  the  engine,  itandino 
on  the  footstep  of  the  pilot  heam.  He  swore 
that  he  took  this  position  at  the  "crossover," 
and  there  rode  up  to  the  point  where  plain- 
tiff was  struck;  that  he  wot  facing  west 
(which  was  directly  toward  plalntifT);  that 
one  of  his  duties  in  standing  on  the  pilot 
was  to  uxttch  for  danger.  If  the  ground  was 
level  and  the  view  unobstructed,  what  was 
there  to  prevent  him  from  seeing  plaintiff 
as  the  engine  came  up  behind  the  latter? 
The  man  on  the  pilot  was  looking  in  plain- 
tiff's direction,  it  was  one  of  his  duties  to 
watch  for  danger,  and  how  could  he  help 
but  see  him?  Under  these  conoeded  fiicts 
surrounding  the  hostler  helper  as  he  rode  on 
the  pilot  toward  plaintiff,  the  Jury  are  enti- 
tled to  disregard  bis  statement  that  he  did 
not  see  plaintiff  walking  near  the  track  with 
his  back  to  the  engine,  and  did  not  see  him 
stoop  and  pick  up  the  gas  pipe  which  lay  in 
the  zone  of  danger.  The  jury  could  well  say 
that,  under  the  conceded  circumstances,  he 
did  see  him.  It  has  been  held  that  the  testi- 
mony of  a  plaintiff,  who  is  coneededly  in  a 
position  where  to  look  is  to  see,  will  not  be 
accepted,  but  will  be  ditrega/ried,  when  be 
says  he  looked  axid  did  not  see.  Weigman  v. 
St.  Louis,  etc.,  B.  Ca,  223  Ma  699,  loc.  dt 
712, 123  S.  W.  38;  Hook  v.  Mlasourl,  etc.,  Rj 
Co.,  162  Mo.  569,  loc.  dt  561,  63  S.  W.  360. 
That  which  la  sauce  for  the  goose  must  be 
sauce  for  the  gander.  Hence  the  jury  are  ful- 
ly justified  in  not  believing  the  statement  of 
the  hostler  helper  that  he  did  not  see  plain- 
tiff in  a  place  of  danger  In  time  to  warn  him. 
Indeed,  he  admits  he  saw  plaintiff  when  the 
engine  was  80  feet  from  him,  but  says  plain- 
tiff at  that  time  was  6  or  6  feet  out  from  the 
track,  coming  eati,  and  In  no  danger. 

But  the  jury  are  not  compelled  to  believe 
this  last  part,  which  excuses  him  from  blame. 
They  have  the  right  to  accept  plaintiff's 
statement  that  he  was  struck  just  as  he  arose 
from  his  stooping  posture  and  was  turning 
around.  If  plaintiff  walked  west  to  the  gas 
pipe,  and  stooped  and  picked  it  up,  and  was 
struck  just  as  be  turned  around,  then,  when 
the  helper  saw  Mm  30  feet  away,  plaintiff 
must  have  been  dangerously  near  the  track, 
and  was  either  going  west  with  his  back  to 
the  engine  or  was  in  the  ext  ot  picking  up 
the  gas  pipe.  In  either  situation  he  was  In 
danger,  and,  if  the  hostler  helper  had  called 
to  him,  can  any  one  say  he  would  have  had 
no  time  to  get  out  of  the  way?  Unless  we 
can  say  that  this  was  oonclu»i«elv  too  late, 
it  would  be  for  the  Jury  to  say  whether  the 
hoetler  helper  had  tiihe,  even  in  SO  feet,  to 
warn  Um.  There  was  no  bell  ringing  on  the 
engine,  no  whistle  -blown,  and  no  warning 
given  plaintiff  of  any  kind.  The  evidence  is 
such,  however,  as  to  justify  the  jury  In  be- 
lieving that  the  hoetler  helper  saw  plaintiff 
before  he  got  in  30  feet  of  him,  and  must 
have  seen  Mm  as  he  walked  west  toward 
the  gas  pipe  with  his  back  to  the  engine  and 
giving  no  sign  that  he  was  aware  of  its  pres- 
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ence.  Tbe  engine  was  giving  no  warning  of 
Its  approacli.  What  was  there,  then,  to  lead 
tbe  man  on  the  pilot  to  believe  plaintiff 
knew  of  the  engine  and  would  get  out,  or 
keep  oat,  of  its  way?  This  being  so,  can 
any  one  say  It  was  not  tbe  duty  of  tbe  man 
on  the  pilot,  as  a  reasonably  careful  and 
prudent  man,  to  at  least  call  to  blm  in  warn- 
ing? 

But  it  is  said  that  plaintiff,  as  he  walked 
west,  was  in  a  place  of  safety,  and  did  not 
come  into  danger  until  be  got  close  enough 
to  the  track  to  be  struck  by  the  end  of  the 
pilot  beam.  It  la  true  the  evidence  shows 
there  was  a  path  alongside  tbe  track  which 
was  4  feet  from  the  south  rail.  It  is  also  true 
that  plaintiff  says  he  "kept  pretty  close  to" 
this  path  as  he  went  west  Now  as  long  as 
plaintiff's  body  was  fully  4  feet  from  tbe 
south  rail,  the  pUot  beam  would  not  strike 
blm.  But  the  evidence  was  that  this  pilot 
beam  extended  out  beyond  the  rail  some  2 
feet  and  6,  8,  or  10  Inches.  Therefore,  if 
plaintiff  was  in  a  path  4  feet  from  the  rail, 
there  would  be  a  distance  of  from  14  to  18 
Inches  between  tbe  center  of  this  path  and 
the  end  of  the  pilot  beam.  This  Is  not  mak- 
ing any  allowance  for  the  swaying  of  the 
engine,  as  the  testimony  shows  it  would  do 
when  traveling  on  a  switch,  and  sway  more 
as  the  speed  increased.  But,  without  taking 
into  consideration  any  swaying  of  the  engine, 
this  space  of  from  14  to  18  inches  Is  too 
naiTow  for  plaintiff's  body  to  move  in  with 
safety  as  he  walked  along  the  path,  even  If 
the  path  was  in  the  dear  as  a  mathematical 
pn^ositlon.  A  slight  swaying  of  his  body,  a 
short  step  or  movement  to  one  side,  and 
plaintiff  would  be  in  reach  of  the  end  of  the 
pilot  beam.  Tbis  margin  was  too  narrow  for 
the  man  on  the  pilot  to  consider  plaintiff  as 
being  In  a  place  of  tafetv,  even  If  the  path 
was  4  feet  from  tbe  rail  and  the  pilot  beam 
would  clear  at  that  distance.  Plaintiff,  with 
his  back  to  the  engine  and  walking  in  tbe 
same  direction  it  was  going,  so  close  to  the 
reach  of  danger  and  unaware  of  Its  approach, 
cannot  be  said  to  be  in  a  idace  of  safety, 
so  as  to  clearly  and  conclusively  excuse  tbe 
man  on  the  pilot  from  the  duty  of  warning 
him.  And  if  he  cannot  be  clearly  and  con- 
(duslvely  excused  from  that  duty,  it  Is  for 
the  Jury  to  say  whether  he  acted  as  a  rea- 
sonably prudent  man  would  have  done  under 
the  same  circumstances.  If  a  reasonably 
prudent  man,  exercising  ordinary  care,  would 
have  warned  him,  and  could  have  done  so 
In  time,  then  the  man  on  the  pilot  was  neg- 
ligent in  falling  to  do  so,  and  in  that  case 
defendant  would  be  liable  under  the  humani- 
tarian rule. 

[4, 5]  Whether  the  man  on  the  pilot  acted 
as  an  ordinarily  prudoit  man  under  the  cir- 
cumstances, and  whether  he  had  time  to  act, 
were  qnestioos,  therefore,  for  tbe  Jury  to 
determine,  and  cannot  be  decided  by  us  as 
matjter  of  law.  The  helper  on  the  pilot  had 
no   right  to  think  plaintiff   was  aware  of 


the  approach  of  the  engine.  It  was  ringing 
no  bell,  blovrlng  no  whistle,  and  giving  no 
warning.  Plaintiff  was  not  giving  the  subt- 
est manifestation  that  he  knew  the  engine 
was  coming.  He  was  unconcernedly  moving 
with  his  back  to  tbe  engine  so  close  to  the 
line  of  danger  that  any  moment  would  put 
him  clearly  within  its  reach,  and,  if  that 
should  happen,  it  would  then  be  too  late  to 
warn  him.  Under  these  drcnmstances,  was 
it  not  a  question  for  the  Jury  to  say  whether 
the  helper  on  the  pilot  acted  as  an  ordinarily 
prudent  man  would  have  done?  His  duty  to 
warn  did  not  lie  dormant  until  he  actually 
kneto  plaintiff  was  within  actual  reach  of  the 
pilot  beam.  That  duty  arose  as  soon  as  ho 
had  sufficient  notice  to  put  a  reasonably  pru- 
dent man  on  the  alert.  He  must  then  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  drcnmstances.  As  said 
by  Judge  Bond  (then  on  the  St.  Louis  Court 
of  Appeals)  in  Klockenbrlnk  v.  St.  Louis, 
etc.,  R.  Co.,  81  Mo.  App.  351,  loc.  dt  356, 
quoting  from  1  Shearman  &  Redfleld  on  Nes- 
Ugence  (5th  Ed.)  §  99: 

"It  is  not  necessary  that  the  defendant  should 
actually  know  of  the  danger  to  which  tbe  plain- 
tiff is  exnosed.  It  Is  enough  if,  having  sufficient 
notice  to  put  a  prudent  man  on  the  alert,  he 
does  not  take  audi  precautions  as  a  prudent  man 
would  take  under  similar  notice.  This  rule  is 
almost  universally  accepted." 

This  ruling  was  affirmed  by  the  Supreme 
Court  In  the  same  case.  See  172  Mo.  678t 
loc.  dt  686-689,  72  S.  W.  900. 

[(]  Plaintiff  was  not  a  track  laborer.  He 
was,  however,  employed  to  rivet  stovepipe 
at  or  near  the  track.  He  was  told  to  pre- 
pare for  that  kind  of  work.  In  doing  this 
he  walked  alongside  of  and  near  to  the 
track  to  get  the  piece  of  iron  in  question. 
He  was  therefore  a  licensee  by  invitation, 
and  as  such  entitled  to  notice  of  the  move- 
ments of  trains.  Nejson  v.  Wabash  R.  Co., 
132  Mo.  App.  687,  112  S.  W.  1017.  Under 
the  facts  and  drcumstances  the  Jury  could 
rightfully  find  that  the  hostler  helper  on 
the  pilot  saw  plaintiff  in  such  a  situation 
that  it  became  his  duty,  as  a  reasonably 
prudent  man,  to  warn  him  of  danger,  and 
that  be  saw  him  thus  in  time  to  have  avoid- 
ed tbe  injury,  had  he  warned  Urn.  This  be- 
ing so,  we  are  not  authorised  to  disturb  the 
verdict  on  the  ground  that  under  tbe  evi- 
dence plaintiff  is  not  entitled  to  recover. 

[7]  The  case,  however,  will  have  to  be  r»> 
versed  and  remanded  because  of  the  Instruc- 
tions. As  we  have  hereinabove  shown,  plain- 
tiff is  not  entitled  to  recover  because  of  de- 
fendant's negligence  in  operating  the  engine 
at  a  speed  in  excess  of  8  miles  per  hour, 
because  that  negligence  was  neutralised,  so 
to  speak,  by  plalntlfTs  contributory  negli- 
gence in  approaching  the  track  without 
looldng.  Even  if  plaintiffs  contributory  neg- 
ligence was  a  question  for  the  Jury,  the  in- 
structions should  have  covered  that  issue. 
But  the  only  ground  upon  which  plaintiff 
can  recover,  U  at  all,  is  for  failure  to  obey 
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the  bumanltarlan  rule.  The  Instrnctlons, 
however,  authorized  the  Jury  to  find  for 
plaintiff  upon  either  ground  of  negligence. 
And  instruction  No.  2  does  not  tell  the  Jury 
what  facts  they  should  find  in  order  to  de- 
termine whether  the  operatives  of  the  en- 
gine were  guilty  of  negligence  in  failing  to 
warn  plaintiff.  Hlnz^man  v.  Missouri  Pa- 
cific Ry.  Co.,  182  Mo.  611,  loc.  dt.  624,  81  S. 
W.  1134 ;  Mather  v.  Metropolitan  Street  Ry. 
Co.,  166  Mo.  App.  142,  loc  dt  149,  148  S. 
W.  383. 

The   case  Is   therefore   reversed   and   re- 
manded for  a  new  trial.    All  concur. 


STATE  T.  ROBINSON.     (No.  11T02.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  17,  1910.) 

1.  Absattlt   ajtd    Battbbt    $s99&— Skij'-Db- 

FSNSB— iNBTBUCnON— EVIDENCK. 

The  defendant,  in  a  prosecution  for  assault, 
is  entitled  to  an  instruction  on  self-defense, 
though  bis  own  testimony  Is  the  only  evidence  to 
support  such  instruction. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  142-160;  Dec.  Dig.  <3=> 
96.] 

2.  Assault   and   Battebt   €=>96— Seu-De- 

FENSE— iNSTBtrCTIONS— EVIDKNCK. 

Where,  in  a  prosecution  for  assault  defend- 
ant's own  testimony  showed  conclusively  that  he 
was  the  aggressor  throughout  the  encounter 
and  had  no  reasonable  ground  to  believe  that  his 
antagonist  intended  to  do  him  bodily  harm,  the 
court  properly  refused  an  instruction  on  self- 
defense. 

[Ed.  Note. — ^EV>r  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  142-160;  Dec.  Dig.  «=» 
96.] 

Appeal  from  Circuit  Court,  Llvlngaton 
County;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 
£.  J.  Robinson  was  convicted  of  a  com- 
mon assault  And  appeals.    Affirmed. 

Frank  W,  Ashby,  of  ChilUcothe,  fbr  appel- 
lant Elton  I..  Marshall,  Pros.  Atty.,  of  Chil- 
Ucothe, for  the  State. 

JOHNSON,  J.  On  information  of  the  pros- 
ecuting attorney  defendant  was  tried  and 
convicted  In  the  circuit  court  of  Livingston 
county  for  a  common  assault,  and  a  fine  of 
91  was  aaeessed  as  his  punishment  Be  ap- 
pealed, and  insists  ttiat' since  his  evidence 
disclosed  that  he  acted  in  eeU-defense,  the 
court  erred  in  refusing  to  Instruct  the  Jury 
upon  tlut  1BSU& 

[1 , 2]  A  defendant  in  a  criminal  prosecu- 
tion ft>r  assault  is  entitled  to  an  instrac- 
tion  OB  self-defense,  although  bis  own  tes- 
timony Is  tbe  only  evidence  to  support  it 
State  ▼.  Fredericks,  136  Mo.  61,  87  S.  W. 
832;  State  v.  Alley,  68  Mo.  124;  State  v. 
Garrett,  170  Mo.  895,  70  S.  W.  686;  State 
V,  Bldstmp,  237  Mo.  273,  140  S.  W.  004; 
State  V.  Amett  258  Mo.  253,  167  S.  W.  526 ; 
Brubaker  v.  Bldstmp,  163  Mo.  App.  646,  147 
8.  W-  641.    Bat  It  Is  proper  to  refuse  sndi 


instruction  if  there  Is  no  evidence  to  Justify 
a  reasonable  Inference  of  self-defense,  and 
we  find  defendant's  own  testimony  shows 
beyond  question  that  he  was  tbe  aggrMsor 
throughout  the  encounter,  and  bad  no  ground 
for  a  reasonable  belief  that  his  antagonist 
Intended  to  do  bim  bodily  harm  at  tbe  time 
be  committed  tbe  assault  by  striking  tilm 
on  tbe  body  and  face.  He  claims  that  while 
be  and  lUs  opponent  were  standing  holding 
to  each  other,  be  frustrated  a  movement  of 
the  latter  to  stoop  and  pick  up  a  stone,  but 
admits  that  after  that  while  bis  opponent 
was  showing  no  disposition  to  fight  and  was 
be^ng  bim  to  desist  and  allow  tbe  courts 
to  settle  their  dispute  (which  was  over  a 
debt  of  40  cents)  be  deliberately  struck 
him  and  "slapped  him  loose."  The  unwilling 
disputant  offered  no  physical  resistance  and 
departed  as  soon  as  be  was  "slapped  loose." 
Defendant  had  neither  actual  nor  seeming 
necessity  as  an  excuse  for  such  violence,  nor 
belief,  nor  ground  for  a  reasonable  belief, 
that  be  must  strike  to  ward  off  impending 
barm  to  himself.  Without  tbe  Justification 
of,  at  least  a  reasonable  belief  that  be  was 
threatened  with  immediate  barm,  be  cannot 
be  heard  to  claim  ttiat  he  was  moved  to 
strike  by  the  Instinct  of  self-preservation. 
State  T.  Kloss,  117  Mo.  591,  23  S.  W.  780. 
The  Judgment  Is  affirmed.    All  concur. 


STARR  Y.  PENFIBLD  et  aL    (No.  11262.) 

(Kansas  City  Court  of  Appeals.    Missouri 

June  18, 1915.    On  Rehearing,  Jan. 

17,  1916.) 

1.  ArpiCAi,  and  Erbob  <@=502— Pbesentation 
Below  —  Denial  of  New  Tbial  —  Excep- 
tion. 

Where  the  record  fails  to  disclose  proper  ex- 
ceptions to  the  denial  of  a  motion  for  new  trial, 
complaints  embraced  in  such  motion  cannot  he 
considered  on  appeal;  the  necessity  of  the  ab- 
stract showing  an  exception  to  tho  denial  of  a 
new  trial  not  being  obviated  by  Court  of  Ap- 
peals rule  26  (169  S.  W.  xv),  providing  that 
an  appellant  need  not  alxttract  the  record  en- 
tries showing  the  steps  taken  below  to  pei^ 
feet  such  appeal,"  since  such  an  exception  is 
not  one  of  such  steps. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2306-2309 ;  Dec.  Dig.  <8=» 
502.] 

2.  Appeal  and  Ebbob  €=r>581— .^bsteaot  of 
Recobd— Bill  of  Exoeptions— Pilino. 

Under  Court  of  Appeals  rule  20  (169  S. 
\V.  xv),  providing  that  no  appellant  need  ab- 
stract record  entries  evidencing  his  leave  to 
file  or  the  filing  of  a  biU  of  exceptions,  but  it 
shall  be  sufficient  if  his  abstract  state  that  the 
bill  of  exceptions  was  duly  filed,  the  abstract  of 
the  record  was  not  defective,  though  it  failed 
to  show  that  the  bill  of  exceptions  was  filed  at 
the  same  term  tiiat  tbe  case  was  tried  or  when 
it  was  filed,  or  whether  appellant  was  given 
time  beyond  the  term  to  file  same,  or,  if  so, 
whether  the  bill  was  filed  within  that  time, 
where  it  stated  that  the  "bill  of  exceptions  was 
duly  filed," 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  2575-2581,  2599,  2601; 
Dec.  iMg.  <8=581J 
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Appeal  from  Clrctdt  Court,  Buchanan, 
County ;  Charles  H.  Mayer,  Judge. 

Action  by  Kary  B.  Starr  against  Arthur 
H.  Penfleld  and  others.  From  a  judgment 
for  defendants,  plalntlfF  appeals.    Affirmed. 

See,  also,  166  Mo.  App.  302,  148  S.  W.  382. 

W.  K.  James,  of  St  Joseph,  for  appellant. 
O.  C.  Crow,  of  Kansas  City,  for  respondents. 

TRIMBLE,  J.  [1  ]  Appellant's  abstract  f  aUs 
to  show  that  any  exception  was  saved  to  the 
overruling  of  the  motion  for  new  trial  The 
grounds  of  error  complained  of  by  appellant 
are  matters  of  exception  only.  If  the  rec- 
ord does  not  disclose  proper  exceptions  to 
the  action  of  the  court  In  overruling  the  mo- 
tion for  new  trial,  then  there  Is  nothing  be- 
fore this  court  for  review  on  appeal  so  far 
as  complaints  embraced  in  such  motion  are 
concerned.  State  v.  Harris,  216  Mo.  392,  115 
S.  W.  968 ;  State  v.  Crites,  215  Mo.  91,  114 
S.  W.  618;  WUbrandt  v.  Laclede  Gas  Co., 
135  Mo.  App.  220,  115  S.  W.  497;  Chrlsco 
Bros.  T.  Carroll,  149  Mo.  App.  378,  130  S. 
W.  93. 

[2]  Respondent  in  bis  brief  calls  attention 
to  the  above  defect  in  the  record,  and  also 
says  that  the  abstract  Is  further  defective 
In  that  it  does  not  show  that  the  bill  of  ex- 
ceptions was  filed  at  the  same  term  that  the 
case  was  tried,  does  not  show  when  it  was 
filed,  nor  whether  appellant  was  given  time 
beyond  the  term  to  file  biU  of  exceptions,  nor, 
if  80,  whether  the  bill  was  filed  wltliin  that 
time. 

Appellant  in  a  reply  brief,  filed  after  the 
case  was  submitted,  contends  that  under  our 
rule  26  (169  S.  W.  xv),  adopted  January  6, 
1913,  the  abstract  is  sufficient  So  far  as  re- 
spondent's objections  to  the  record  failing  to 
show  leave  to  file,  or  the  filing  of,  a  bill  of 
exceptions  are  concerned,  appellant  is  right 
in  thinking  the  abstract  is  sufficient  under 
mle  26,  since  the  abstract  says  the  "bill  of 
exceptions  was  duly  filed."  The  portion  of 
rule  26  applicable  to  the  blU  of  exceptions  is 
as  follows: 

"Hereafter  no  appellant  need  abstract  record 
entries  evidendDg  his  leave  to  file,  or  the  filing 
of,  a  bill  of  exceptions.  It  sbaU  be  safficient  if 
his  abstract  state  the  bill  of  exceptions  was  duly 
filed.  The  burden  is  then  on  respondent  to  pro- 
duce here  the  record  showing  the  contrary  to  be 
true,  if  he  make  the  point" 

But  we  cannot  agree  with  appellant  In 
her  contention  tliat  rule  26  obviates  the  ne- 
cessity of  the  abstract  of  record  shovirlng  that 
an  exception  was  preserved  to  the  overruling 
of  the  motion  for  new  trial.  That  part  of 
rule  26  reUed  upon  by  appellant  to  cure  her 
abstract  in  this  regard  is  as  follows: 

"Hereafter  an.  appellant,  filing  here  a  certified 
copy  of  the  order  granting  an  appeal,  need  not 
abstract  the  record  entries  showing  the  steps 
taken  below  to  perfect  such  appeal.  If  the  ab- 
stract state  the  appeal  was  duly  taken,  absent  a 
record  showing  to  the  contrary,  by  respondent, 
it  will  be  presumed  the  proper  steps  were  taken 
at  the  proper  time  and  term." 


This,  however, .  does  not  obviate  the  neces- 
sity of  showing  that  exceptions  were  taken 
to  the  court's  action.  The  exception  to  the 
overruling  of  the  motion  for  new  trial  stands 
on  the  same  footing  as  do  other  exceptions 
made  to  the  court's  action  throughout  the 
trial.  It  is  not  one  of  "the  steps  taken  to 
perfect  an  appeal."  And  those  steps  are  all 
that  the  above  rule  refers  to.  The  rule  is 
not  ambiguous,  and  hence  there  is  no  room 
for  the  charge  that  appellant  has  been  in- 
nocently misled  by  said  rule.  There  has  been 
no  inadvertent  mistake  of  the  printer  or  oth- 
erwise by  which  the  required  portion  of  the 
abstract  was  left  out  The  defect  arises 
from  an  erroneous  construction  of  rule  26. 
That  is,  appellant  has  erred  upon  a  question 
of  law,  namely,  whether  rule  26  obviated  the 
necessity  of  preserving  an  exception  to  the 
overruling  of  the  motion  for  new  triaL  If 
such  an  error  be  overlooked,  -  the  case  be- 
comes a  precedent  for  the  curing  of  similar 
errors.  Much  as  we  dislike  to  exclude  appel- 
lant from  a  hearing  on  the  matters  com- 
plained of,  we  cannot  do  otherwise  except  by 
overruling  well-established  precedents  set  by 
the  Supreme  Court  and  binding  upon  ns,  or 
by  extending  to  appellant  a  leniency  which 
would  not  only  annul  the  rules  applicable  to 
appeals,  but  which  would  be  impossible  to 
extend,  without  limit,  to  others.  As  said  by 
the  Supreme  Court  in  the  case  of  Harding  v. 
Bedoia,  202  Mo.  loc.  dt  629,  100  S.  W.  638: 

The  construction  of  the  rules  "should  not  be 
made  so  liberal  as  to  annul  the  rules  them- 
selves. Nor  can  the  court  give  a  strained  con- 
struction in  one  case  and  a  more  liberal  one  in 
another.  The  application  of  the  rules,  as  made 
by  the  courts,  is  without  respect  to  the  case  or 
the  person.  •  •  •  These  rules  apply  to  all 
persons,  all  cases,  and  all  representatives  of 
clients  alike,  and  must  be  construed  in  one  case 
just  as  they  have  been  or  will  be  in  another,  Ir- 
r€flpeetlve  of  the  case,  the  parties,  or  their  coun- 
sel." 

It  follows,  therefore,  that  there  la  nothing 
before  us  except  the  record  proper,  and,  as 
the  Judgment  follows  the  pleadings  and  the 
face  of  the  record  is  free  from  error,  the 
judgment  must  be  affirmed. 

It  is  so  ordered.    All  concur. 

On  Rehearing. 

ELI/ISON,  P.  J.  A  reargnment  has  b«en 
had  in  this  case,  and  we  are  left  convinced 
that  our  former  conclusion  must  be  adhered 
to.  We  add  the  following  cases  decided  since 
the  promulgation  of  our  rule  26,  which  Is  a 
copy  of  rule  32  in  the  Supreme  Court:  Dal- 
ton  V.  Register,  248  Mo.  150,  154  S.  W.  67; 
State  T.  Scobee,  256  Mo.  273,  164  8.  W.  188; 
Fleming  v.  Meals,  179  S.  W.  743,  decided  by 
us  at  this  term. 

Since  writing  the  foregoing,  we  note  a  de- 
cision of  the  Supreme  Court  by  Commission- 
er Williams  (Case  v.  Carland,  264  Mo.  463, 
175  S.  W.  200)  fully  sustaining  the  views  ex- 
pressed in  the  original  opinion. 

The  Judgment  is  affirmed.    All  ooncni. 
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GIVENS   T.   EOGERS.      (No.   11672.) 

(Eanaas    City    Court   of  .App«al8.      Missouri. 
Jan.  17.  1916.) 

1.  IdClOTATIOR     OF    AonONB    9=366— ACOBUAIi 

or  Cause  of  Action. 

While  a  debt  accrues  as  soon  as  incurred, 
the  cause  of  action  upon  it  does  not  accrue  un- 
til a  right  to  demand  payment  arises. 

[Bid.  Note.— For  other  oases,  see  Limitation 
of  Actions,  Gent  Dig.  J8  36S-S7S;  Dec.  Dig. 
^s>66:    Action,  Cent.  Dig.  {  708.] 

2.  LiMiTAnoN   OF   Actions   ®=»84— Toixiwg 
OF  Statute— Removal  fbom  Jurisdiction. 

TJnder  Rer.  St  1009,  t  1897,  declaring 
that  if,  after  a  cause  of  action  has  accrued,  de- 
fendant shall  depart  from  or  reside  out  of  the 
state,  the  time  of  his  absence  shall  not  be  tuVen 
as  part  of  the  time  limited  for  the  commence- 
ment of  the  action,  defendant  who  removed 
from  the  state  shortly  after  executing  notes  and 
before  their  maturity,  may  set  up  limltaUons, 
for  as,  at  the  time  of  removal^  the  cause  of  ac- 
tion had  not  acctued,  the  running  of  llmitationr 
waa  not  toUed. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §$  439-448;  Dec.  Dig.  «=> 
84.] 

3.  Limitation    of   Actions   €=>S4— Tolling 
OF  Statute— Removal  fbom  Jukibdiction. 

In  such  case,  though  the  defendant  at  the 
time  of  executing  the  notes,  intended  to  leave 
the  jurisdiction,  the  running  of  limitations  in 
bis  favor  was  not  stopped  because  plaintiC 
might  under  Rev.  St  19>09,  i  2295,  have  issued 
an  attachment ;  such  action  not  havii^  been  be- 
gun. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f§  439-448;   Dec.  Dig.  «=» 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty;  Arch  B.  Davis,  Judge. 

Action  by  N.  S.  Qlvens  against  A.  H.  Rogers. 
From  a  Judgment  for  defendant,  plaiutifr  ap- 
peals.   Afarmed. 

L.  B.  QiUlhan  and  Thos.  H.  Hlcklln,  both 
of  Gallatin,  for  appellant  Leopard  &  Fair, 
of  Gallatin,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  was  be- 
gun before  a  Justice  of  the  peace,  and  Is 
founded  on  two  promissory  notes  executed  by 
defendant  On  appeal  to  tbe  circuit  court 
Judgment  was  for  the  defendant  The  sole 
defense  Is  the  10-year  statute  of  limitations. 
One  of  the  notes  was  executed  January  6, 
1902,  and  the  other  on  tbe  7tb,  each  falling 
due  August  1,  1902.  At  the  time  defendant 
executed  tbe  notes  he  was  a  resident  of 
Daviess  county,  Mo.,  but  in  a  few  days 
thereafter  (January  10,  1902)  he  removed  to 
Oklahoma,  and  has  since  continuously  re- 
sdded  there.  On  November  11,  1912,  be  was 
back  in  Daviess  county  on  a  visit,  when 
plaintiff  Instituted  this  action  and  obtained 
personal  service  on  him  on  that  day.  It 
will  be  observed  that  this  action  was  begun 
10  years  3  months  and  several  days  after 
tbe  notes  became  due  and  payable.  They 
are  therefore  barred  by  the  statute,  unless 
saved,  under  tbe  facts  stated,   by  section 


1^97,  R.  S.  1909,  invoked  by  plaintiff,  which 
reads  as  follows: 

"If  at  any  time  when  any  cause  of  action 
herein  specified  accrues  against  any  person  who 
is  a  resident  of  this  state,  and  he  is  absent  there- 
from, such  action  may  be  commenced  within  tbe 
times  herein  respectively  limited,  after  the  re- 
turn of  such  person  into  the  state ;  and  if, 
after  such  cause  of  action  shall  have  accrued, 
such  person  depart  from  and  reside  out  of  this 
state,  the  time  of  his  absence  shall  not  be  deem- 
ed or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action." 

[1, 2]  Plaintiff's  point  is  that.  In  tbe  mean- 
ing of  this  statute,  a  cause  of  action  accrued 
at  the  time  of  tbe  execution  of  the  notes. 
We  think  not,  and  so  it  has  been  decided  in 
a  like  case.  Thomas  v.  Black,  22  Mo.  3S0. 
A  cause  of  action  does  not  accrue  until  it 
matures.  There  is  no  cause  of  action — no 
right  to  sue — until  the  debt  becomes  due. 
Sperry  ▼.  Cook,  247  Mo.  132,  189,  152  S.  W. 
318 ;  Stark  Bros.  v.  Gooding,  175  Mo.  App.  353. 
162  S.  W.  333;  Boyd  v.  Buchanan,  176  Mo. 
App.  66,  162  S.  W.  1075.  There  is  a  differ- 
ence between  the  debt  and  the  cause  of  ac- 
tion. A  debt  accrues  as  soon  as  It  is  in- 
curred, but  the  cause  for  an  action  upon  it 
does  not  accrue  until  a  right  to  demand  pay- 
ment arises.  Bolen  Coal  Co.  v.  Ryan,  48 
Mo.  App.  512,  516 ;  Mfg.  Ca  v.  Burns  &  Co., 
59  Mo.  App.  391 ;  Feeny  v.  Rothbaum,  156 
Mo.  App.  831,  336,  137  S.  W.  82.  Tbe  terms 
of  the  statute  are  that  the  debtor  must  have 
moved  from  the  state  after  the  cause  of  ac- 
tion accrued;  and,  since  defendant  left  the 
state  before  it  accrued,  the  statute  cannot  ap- 
ply. It  Is  a  matter  of  purely  statutory  regu- 
lation; and,  since  defendant's  case  does  not 
fall  within  its  prorisions,  plaintiff  cannot 
lay  claim  to  It.  Plaintiff  cites  a  case:  Heffle- 
bower  v.  Detrlck,  27  W.  Va.  16.  That  case, 
when  considered  in  connection  with  the  dis- 
senting opinion,  Is  somewhat  complicated, 
the  statute  considered  is  not  like  ours,  and 
we  cannot  allow  it  to  Influence  a  departure 
from  what  we  consider  to  be  the  plain  mean- 
ing of  ours. 

[3]  Plaintiff  also  Invokes  this  further  con- 
sideration: It  appears  that  defendant  had 
formed  the  Intention  to  leave  tbe  state,  and 
had  that  Intention  when  he  executed  the 
notes,  and  in  a  few  days,  as  already  stated, 
he  did  leave.  That  was  a  cause  for  the  In- 
stitution of  a  suit  by  attachment  under  sec- 
tion 2296  of  the  statute,  reading  that: 

"An  attachment  may  issue  on  a  demand  not 
yet  due,  ♦  •  •  but  no  judgment  shall  be  ren- 
dered against  the  defendant  until  the  maturity 
of  the  demand." 

It  IB  enough  to  say  that  no  such  action 
was  brought  But  we  may  add  that  we  do 
not  see  how  the  privilege  given .  by  that 
statute  to  lay  hold  of  the  debtor's  property 
before  the  ri^it  of  action  accrues  should  af- 
fect tbe  construction  we  have  given  to  the 
other  section. 

The  Judgment  is  affirmed.    All  concur. 
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BOWERS  r.  WALKER  et  al.    (No.  10840.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  22,  1916.    Rehearing  Denied 

Jan.  17,  1016.) 

1.  MAMCioua  Pbosectjtion  €=>56— Pbobablk 
Cause — Malice — Bdbden  ot  Psoor. 

In  an  action  for  malicious  prosecution,  the 
burden  is  on  the  plaintiff  to  prove  both  want  of 
probable  cause  and  malice  on  defendants'  part 
in  instituting  the  prosecution ;  both  being  es- 
sential elements  of  plaintiffs  case. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  if  112-116;  Dec  Dig. 
<S=>5e.] 

2.  MAUtcioua  Pbosecution  ^s>32— Pbobable 

OaDSE— iNFEBENOE  OV  MAUCK. 

In  an  action  for  malicious  prosecution, 
proof  that  there  was  no  probable  cause  for  the 
prosecution  does  not  establish  malice  as  an  in- 
ference of  law,  though  malice  may  be  inferred 
therefrom  as  a  matter  of  fact. 

[£2d.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  IMg.  f|  67,  68;  Dec.  Dig. 
«s>32.] 

3.  Fbaud   ®=96S— EzKomnno   Sbcokd   Dksd 

FBAUDtrLENTLY. 

The  offense  of  executing  a  second  deed 
fraudulently,  within  Rev.  St  1909,  §  4560,  con- 
sists in  not  merely  making  a  second  deed  with- 
out reciting  therein  a  former  deed  which  is  out- 
standing and  in  force,  but  such  omission  must  be 
made  with  intent  to  defraud  some  person. 

[Ed.  Note.— For  other  cases,  see  Fraud,  €ent. 
Dig.   i  76;    Dec.  Dig.   <8=>68.] 

4.  Malicious  Pbosecution  €=18  —  Execut- 
ing Second  Deed  Fraudulbntlt— Pbob- 
ABUi  Cause. 

Since  under  such  statute  both  the  grantor 
and  the  grantee  are  guilty  of  the  offense  if  the 
omission  of  the  prior  deed  is  made  with  the 
knowledge  of  the  grantee,  under  a  design  by  l>oth 
to  defraud  a  third  person  through  the  sale  by 
the  grantee  to  him,  the  fact  that  the  grantee  was 
not  defrauded  does  not  make  the  instigation  of  a 
prosecution  against  the  guilty  grantor  without 
probable  cause. 

(Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution.  Cent  Dig.  §f  23,  24,  29-38;  Dec. 
Dig.  <S=»18.] 

5.  Malicious  'Pbosecution  4=>24  —  Pbiua 
Facie  Case— Pbobable  Cause— Ebtect. 

The  prima  facie  case  of  malicious  prosecn- 
tion  made  by  the  failure  of  the  prosecution  or 
the  discharge  of  the  accused  is  rebuttable  by 
proof  of  probable  cause  on  defendants'  i>art  in 
instigating  the  prosecution,  since  the  existence 
of  probable  cause  will  justify  a  prosecution 
whether  or  not  it  foils. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ${  49-55;  Dec.  Dig. 
«=524.] 

6.  Malicious  Pbosecutiok  «=971— Pbobable 
Cause— Question  of  LiAW  and  Fact. 

The  question  whether  the  facts  alleged  by 
defendant  as  probable  cause  are  true  is  ror  the 
jury,  it  being  for  the  court  to  determine  wheth- 
er such  facts,  if  true,  constitute  probable  cause 
as  a  matter  of  law. 

(Ed.  Xote.— For  other  coses,  see  Malicious 
Prosecution,  Cent  Dig.  f|  160-167;  D6c.  Dig. 
<8=»71.] 

7.  Malicious  Pbosecution  $=921— Adticb  or 
Counsel— Good  Faith— Malice. 

Where  defendants  took  the  advice  of  the 
prosecuting  attorney  in  Instituting  criminal  pro- 
ceedings against  plaintiff,  but  withheld  from  the 
attorney  facts  which  defendants  knew  would 
establish  plaintiff's  innocence,  defendants  were 
not,  by  acting  on  such  advice,  legally  exonerated 


from  the  imputation  of  malice  In  a  sabseatient 
action  for  malicious  prosecution,  since  such  ad- 
vice of  counsel  was  not  taken  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  g{  40-44;  Dee.  Dig. 
<S=>21.] 

8.  Malicious  Pbosboution  «=»72— Pbobablb 
Cause— Maucb—Instbuotion. 

An  instrnction,  in  an  action  for  malicious 
prosecution,  that  if  the  jury  found  from  the  evi- 
dence that  defendants  malicionaJy  and  with- 
out probable  cause  caused  the  warrant  in  evi- 
dence to  be  imned,  and  maliciously '  and  falsely 
and  without  probable  cause  made  an  affidavit 
charging  plaintiff  with  crime  in  order  to  pro- 
cure the  issuance  of  the  warrant  and  procured 
the  plaintiffs  arrest  and  confinement  in  jail  in 
consequence,  and  that  plaintiff,  on  appearing  to 
answer  the  charge,  was  discharged,  their  verdict 
should  be  for  plaintiff  was  not  erroneous  as  al- 
lowing the  jury  to  determine  the  law  as  to  what 
constitutes  probable  cause,  where  the  question  of 
probable  cause  in  the  case  embraced  such  issues 
of  fact,  which  such  instruction  properly  defines. 
[Ed.  Note. — ^For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  168-173;  Dea  Dig. 
<8=972.] 

9.  Malicious  Pbosecution   «=969— Cohfbn- 
8AT0BT  Damages— Vebdiot  Not  EJxoessivx. 

A  verdict  of  $5,000,  in  an  action  for  mali- 
cious prosecution,  was  not  excessive  as  compen- 
satory damages  for  the  false  arrest,  incarcera- 
tion in  jail  for  half  an  hour,  and  malicious  pros- 
ecution of  practicing  lawyer  in  good  standing. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  g  158;  Dec.  Dig.  $=> 
69.] 

Appeal  from  Cttrcnlt  Court,  Budianau 
County;   Wm.  D.  Rusk,  Judga 

Action  by  Alcid  Bowers  against  H.  It. 
Walker  and  Joseph  G.  Banger.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

W.  H.  Haynes,  J.  N.  Walku',  and  W.  K. 
Amick,  all  of  St  Joseph,  for  appellants.  Geo. 
W.  Eastin,  K.  B.  Randolph,  and  Oabbert  & 
Mitchell,  all  of  St  Joseph,  for  respondent 

JOHNSON,  J.  Action  for  malicious  prose- 
cution. The  petition  alleges  that  defendants, 
"maUcloosly  conspiring  together  and  contriv- 
ing and  Intending  to  injure  him  in  hia  good 
name  and  fame  and  reputation,"  procured 
the  arrest,  imprisonment,  and  prosecution  of 
plaintiff  without  reasonable  and  probable 
cause,  for  an  alleged  violation  of  section 
45G9,  Rev,  Stat  1909,  which  provides : 

"Every  person  who  shall  make,  execute  or  de- 
liver any  deed     •     •     •     for  the  conveyance 

•  •  •  of  any  lands,  •  »  •  which  he  had 
previously,  by  deed  or  writing,  sold,  conveyed, 
mortgaged  or  assured  *  *  *  to  any  other  per- 
son, such  first  deed  being  outstanding  and  in 
force,  and  shall  not  in  such  second  deed  •  •  • 
recite  and  describe  such  former  deed  •  •  • 
with  intent  to  defraud,  and  every  person  who 
shall  knowingly  take  or  receive  such  second  deed 

*  *  *  shall,  if  the  property  be  of  the  value  of 
fifty  dollars  or  more,  on  conviction,  be  adjudged 
guilty  of  a  felony,"  etc. 

The  defendants  answered  separately,  the 
answer  of  defendant  Walker  being  a  general 
denial  and  that  of  Ranger  a  general  denial, 
followed  by  allegations  of  probable  cause, 
and  that  the  prosecution  was  begun  in  good 
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faith  on  tbe  advice  of  coonsel,  to  whom  the 
facts  of  the  case  were  fully  disclosed.  A 
trial  of  the  issues  raised  by  the  pleadings 
resulted  In  a  verdict  for  plalnticr,  in  which 
his  compensatory  damages  were  assessed  at 
^,000.  After  unsuccessfully  moving  for  a 
new  trial  and  In  arrest  of  Judgment,  both 
defendants  appealed. 

In  1908,  plaintiff,  who  is  a  practicing 
lawyer  In  St  Joseph,  became  the  owner  of 
certain  real  estate  In  that  dty  which  he  pur- 
chased snbject  to  a  deed  of  trust  for  $900 
and  to  a  lien  of  certain  special  taxes,  and 
which  he  further  Incumbered  with  a  second 
deed  of  trust,  executed  by  him  and  his  wife, 
to  secure  a  loan  made  to  him  by  Joseph  Bo- 
UitzelL  On  November  10,  1910,  plaintiff  sold 
the  property  thus  incumbered  to  Flora  D, 
Eadley,  a  married  woman,  who  was  repre- 
tsented  in  the  transaction  by  her  husband. 
Tbe  deed  from  plaintiff  to  Mrs.  Hadley  re- 
cited that  the  conveyance  was  made  subject 
to  tbe  liens  of  the  first  d6ed  of  trust  and 
of  the  special  taxes,  but  did  not  mention  the 
second  trust  deed.  Six  days  after  she  pur- 
chased the  property,  Mrs.  Hadley  sold  and 
conveyed  it  to  defendant  Ranger,  snbject  to 
the  first  two  liens  and  in  consideration  of 
the  payment  of  $200.  Her  deed  to  Ranger 
did  not  refer  to  the  second  deed  of  trust, 
and  Ranger  claims  he  did  not  know  of  the 
existence  of  that  Hen  untU  some  time  after 
the  sale,  when  Hoblltzell  threatened  to  fore- 
close. Afterward  the  trustee  for  Hoblltzell 
■old  the  property  under  the  deed  of  trust 
Plaintiff  attended  the  sale  and  bid  a  snfl]- 
clent  sum  to  cover  the  incumbrance,  but  some 
one  representing  defendants  overbid  him  and 
became  the  purchaser.  We  quote  from  the 
testimony  of  Ranger: 

"Q.  Were  you  present  at  the  sale  by  Pinkston, 
trustee  of  this  property?  A.  No,  sir.  Q.  Did 
jon  furnish  the  money  at  that  sale  to  pay  the 
purchase  price  of  the  trustee  sale?  A.  Tea, 
sir." 

Plaintiff  testified: 

"I  bid  the  amount  of  my  obligation,  and  when 
I  bid  the  amount  of  my  obligation  I  quit  and 
tlten  they  bid  higher  than  me,  and  they  got  it" 

Further,  he  testified  that  defendants  sued 
him  in  a  Justice  court  to  recover  the  amount 
still  due  on  tbe  Hoblltzell  loan,  and  that  he 
defended  tbe  case  and  won  on  the  ground 
that  that  cause  of  action  did  not  inure  to 
defendants,  but  to  Mrs.  Hadley. 

Before  conveying  to  Mrs.  Hadley,  plaintiff 
delivered  to  her  husband  an  abstract  of  title, 
dlsdosijag  the  fact  that  a  second  deed  of 
trust  had  been  executed,  acknowledged,  and 
recorded,  and  it  appears  from  the  evidence 
of  plaintiff  that  In  the  sale  of  the  property 
he  Informed  Mr.  Hadley  of  the  existence 
of  that  lien,  and  agreed  to  pay  the  remainder 
of  the  loan  which  it  secured.  Plaintiff  states 
that  in  omitting  mention  of  that  incumbrance 
In  the  deed  to  Mrs.  Hadley  he  had  no  Inten- 
tion to  defraud  or  mislead  the  grantee,  to 
whose  agent  be  Imparted  full  Information 


respecting  the  title,  and  that  he  acted  on 
the  supposition  that  it  was  not  necessary  to 
mention  a  lien  which  the  contract  of  sale 
required  him  to  discbarge. 

The  evidence  Is  voluminous,  and  we  shall 
not  go  into  its  details.  More  than  a  year 
elapsed  after  the  purchase  of  the  pr<q)erty 
by  Ranger  before  he  and  Walker  applied  to 
the  prosecuting  attorney  for  tbe  arrest  and 
prosecution  of  plaintiff.  It  appears  that 
Walker  had  a  pecuniary  Interest  in  the  trans- 
action, and  that  he  and  Ranger  became  in- 
volved in  a  series  of  disputes  with  plaintiff, 
which  finally  culminated  tn  their  application 
to  the  prosecuting  attorney  for  the  arrest 
and  prosecution  of  plaintiff  for  a  violation 
of  the  provisions  of  the  statute.  Defendants 
first  consulted  an  attorney,  who  advised  them 
that  plaintiff  bad  violated  the  statute,  and 
afterwards  they  had  an  interview  with  one 
of  the  assistant  prosecuting  attorneys^  to 
whom  they  made  a  statement  of  the  case, 
with  the  request  that  plaintiff  be  prosecuted. 
l%ey  exhibited  the  deeds  from  plaintiff  to 
MrsL  Hadley  and  from  her  to  Ranger,  but 
did  not  Inform  the  assistant  that  Mrs.  Had- 
ley had  accepted  the  deed  from  plaintiff  with 
full  Icnowledge  of  the  Hoblltzell  lien.  The 
assistant  would  not  proceed  as  requested 
without  further  investigation,  and,  after' the 
interview  was  closed,  be  had  a  conversation 
with  plaintiff,  who  gave  his  version  of  tbe 
transaction,  from  which  it  appeared  that  the 
Hadleys  (who,  In  the  meantime,  had  removed 
to  Florida)  had  purchased  the  property  with 
knowledge  of  the  Hoblltzell  lien,  under  an 
agreement  that  plaintiff  would  discharge  that 
lien.  Defendants  saw  the  assistant  prosecu- 
tor three  or  four  times  after  this,  and  urged 
him  to  proceed,  but  he  refused  <mi  the  ground 
that: 

"If  anybody  was  guilty,  it  looked  like  Mrs. 
Hadley  was  guilt?  tor  not  having  mentioned 
the  deed  of  trust." 

Further,  it  appears  from  plaintiff's  testi- 
mony that  defendants  were  in  possession  of 
the  abstract  of  title  which  plalatlff  had  de- 
livered to  Hadley,  and  which  showed  the 
Hoblltzell  deed  of  trust  Finding  they  could 
not  induce  him  to  act  defendants  called  up- 
on another  assistant  of  the  prosecuting  at- 
torney, and  stated  the  case  to  him,  without 
apprising  him  of  the  knowledge  the  Hadleys 
had  of  tbe  Hoblltzell  lien  at  the  time  they 
purchased  the  property.  He  concluded  from 
their  statement  of  facts,  and  from  an  Inspec- 
tion of  the  documentary  evidence  they  exhib- 
ited, that  a  crime  had  been  committed  by 
plaintiff,  and  instituted  a  criminal  prosecution 
against  plaintiff  upon  the  affidavit  and  com- 
plaint of  defendant  Ranger,  in  which  It  was 
charged  that  plaintiff — 
"did  not  in  said  second  and  last  deed,  so  made 
as  aforesaid,  recite  nor  describe  stud  former  and 
first-mentioned  deed,  nor  the  substance  thereof, 
with  intent  to  defraud  the  said  Flora  O.  Bad- 
ley." 

Plaintiff  was  arrested  and  lodged  In  Jail, 
where  he  remained  half  an  hpae,  when  he 
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was  released  on  bond.  On  the  day  set  for 
the  preliminary  hearing  the  prosecutor  dis- 
missed the  proceeding  for  the  reason,  as  he 
states: 

"Becaase  I  had  made  further  inveatieation 
after  it  was  issued,  and  came  to  the  concTnsion 
that  it  shonld  not  be  prosecuted." 

Following  the  dismissal  of  the  case  plain- 
tiff brought  this  suit  for  the  recovery  of  com- 
pensatory damages.  At  the  close  of  the  evi- 
dence each  defendant  requested  the  court 
to  give  a  peremptory  instruction,  but  these 
requests  were  refused,  and  the  cause  was 
submitted  to  the  Jury. 

Among  the  instructions  given  at  the  re- 
quest of  plaintiff  were  the  following: 

(1)  "That  if  yon  believe  and  find  from  the 
evident  that  the  defendants  wiUfally,  malicious- 
ly, and  without  probable  cause,  acting  together, 
did  cause  the  warrant  introduced  in  evidence 
to  be  issued  out  of  the  justice  court  of  Daniel 
N.  Nies,  who  was  then  and  there  a  justice  of 
the  peace  of  Washington  township,  Buchanan 
county,  Mo.,  and  in  pursuance  of  such  common 
purpose,  if  you  believe  and  find  from  the  evi- 
dence that  the  defendants  did  act  with  a  com- 
mon purpose,  to  cause  said  warrant  to  be  is- 
sued, the  defendant  Joseph  6.-  Ranger  made  an 
affidavit  b^ore  Daniel  N.  Nies,  the  aforemen- 
tioned justice  of  the  peace,  and  that  pursuant 
to  such  common  purpose  between  snid  defend- 
ants, the  said  defendant  Joseph  6.  Ranger  did 
maliciouriy  and  falsely  and  without  probable 
cause  charge  in  such  affidavit  the  plaintiff  with 
having  fraudulently  omitted  to  mention  a  cer- 
tain deed  of  trust  for  $300  to  Edward  Pinks- 
ton,  as  trustee,  with  Joseph  Hoblitzell  as  bene- 
ficiary named  therein,  which  said  deed  of  trust 
was  of  date  the  10th  day  of  I>ecember,  1908, 
and  which  said  last-mentioned  deed  was  offered 
in  evidence  by  the  defendants,  and  which  said 
affidavit  farther  charged  that  said  omission  was 
made  with  the  purpose  of  defrauding  one  Flora 
D.  Hadley,  mentioned  in  evidence,  and  that, 
further,  said  defendants,  acting  together  with  a 
common  purpose,  did  willfully,  falsely,  and  ma- 
liciously and  without  probable  cause  procure 
and  cause  thereon  the  arrest  of  the  plaintiff 
herein  upon  said  affidavit  and  complaint  and 
the  warrant  issuing  upon  such  amdavit  and 
complaint,  and  did  by  reason  thereof  cause 
^intiff  to  be  taken  by  the  constable  of  said 
Washington  township,  Buchanan  county.  Mo., 
before  the  aforesaid  justice  of  the  peace,  Daniel 
N.  Nies,  and  did  by  reason  thereof  and  as  a 
consequence  thereof  cause  plaintiff  to  be  ar- 
rested and  deprived  of  his  liberty  and  committed 
to  the  common  jail  of  Buchanan  county.  Mo., 
and  therein  locked ;  if  you  so  find  from  the  evi- 
dence tliat  he  was  so  deprived  of  his  liberty  and 
locked  in  said  county  jail,  and  that,  further,  and 
thereafter,  the  plaintiff  gave  bond  for  bis  ap- 
pearance at  such  time  and  times  as  should  be 
required  of  him  by  the  said  Justice  of  the 
peace,  to  be  and  appear  before  said  justice  of 
the  peace  in  answer  to  the  charge  so  made 
against  him  by  said  affidavit  and  complaint  and 
warrant,  and  that  the  plaintiff  did  appear  at 
such  time  as  was  required  of  him  by  said  justice 
of  the  peace,  and  on  said  date  the  justice  of  the 
peace  discharged  the  plaintiff  from  and  on  ac- 
count of  said  charge  so  brought  against  him — 
then  your  verdict  will  be  for  the  jlaintiff." 

(2)  "If  the  jury  believe  and  find  from  the 
evidence  that  one  of  the  defendants,  acting  for 
himself,  caused  the  arrest  and  prosecution  of 
the  plaintiff,  then  your  verdict  will  be  against 
such  defendant  alone.  If  you  find,  however, 
that  both  of  the  defendants,  acting  with  a  com- 
mon purpose,  caused  the  arrest  and  prosecution 
of  the  plaintiff,  then'  youi;  verdict  should  be 
against  both  defendants,  provided  you  find  that 


the  arrest  was  malicious  and  without  probable 
cause  as  defined  in  the  other  instructions." 

(3)  "By  the  term  'maUce'  as  used  in  theae 
instructions  is  not  meant  mere  spite  or  iU  will, 
but  a  wrongful  act,  intentionally  done  without 
just  cause  or  excuse.  By  the  phrase  'probable 
cause'  as  used  in  these  instructions  is  meant  be- 
lief in  the  guilt  of  the  accused,  based  npon  cir- 
cumstances sufficiently  strong  in'  themselves  to 
induce  such  belief  in  the  mind  of  a  reasonable 
and  cautious  man." 

Among  others,  the  court  gav6  the  follow- 
ing Instructions  at  the  request  of  defendants: 

(2)  "The  court  instructs  the  jury  that  the  ar- 
rest of  the  plaintiff,  Alcid  Bowers,  on  the  charge 
with  the  intent  to  defraud,  as  set  out  in  plain- 
tiff's petition,  must  have  been  instituted  by  the 
defendants  maliciously  and  without  probable 
cause,  and,  unless  you  find  from  a  preponder- 
ance of  the  evidence  that  both  malice  and  want 
of  probable  cause  concurred,  your  verdict  should 
be  for  the  defendants." 

(3)  "The  court  instructs  the  jury  that  the 
issue  in  this  case  is  not  whether  plaintiff  was 
guilty  of  the  charge  of  conveying  property  witii 
intent  to  defraud  as  alleged  in  the  affidavit  made 
by  the  defendant  Joseph  G.  Ranger,  for  the  ar- 
rest of  Alcid  Bowers,  but  the  issue  is.  Did  the 
defendant  Ranger,  at  the  time  he  made  and  filed 
the  affidavit,  have  probable  cause  for  believing 
the  said  Bowers  guilty?  And  if  you  believe 
from  all  the  facts  and  circumstances  given  in 
evidence  that  the  said  Ranger  had  probable 
cause  for  believing  said  Alcid  Bowers  guilty  of 
the  offense  charged  in  said  affidavit  then  you 
will  find  for  the  defendants." 

(4)  "The  court  instructs  the  Jury  that  in  law 
what  is  meant  by  the  words  'with  intent  to 
defraud'  does  not  mean  to  defrand  any  particu- 
lar person  but  with  intent  to  defraud  some  per- 
son." 

(6)  "Tou  are  instructed  that  the  plabitiff  can- 
not recover  In  this  action  unless  you  shall  be 
satified  from  the  evidence,  not  only  that  there 
was  no  probable  cause  for  the  prosecution  of 
the  plaintiff,  but  that  the  defendants  in  cansing 
his  arrest  acted  with  malice;  and  you  are  fur- 
ther instructed  tliat,  if  from  the  testimony  yov 
shall  find  that  there  was  probable  cause,  no  mal- 
ice, however  distinctly  proven,  will  make  the 
defendants  liable." 

[1. 2]  First  we  shall  consider  the  argument 
of  defendants  that  the  court  erred  in  not 
giving  a  peremptory  Instruction  to  the  Jury 
to  find  In  their  favor.  To  sustain  his  burden 
of  proof  plaintiff  was  required  to  show,  not 
only  that  the  transaction  of  which  he  com- 
plains was  without  probable  cause,  but  also 
that  it  was  maliciously  procured  by  defend- 
ants. 

"It  takes  both  a  lack  of  probable  cause  and 
malice  to  make  out  a  case.  If  either  be  not 
shown,  the  case  fails.  So  it  is  said  that,  how 
ever  vile  the  malice,  if  there  be  probable  cause, 
no  action  can  be  maintained."  Smith  ▼.  Glynn, 
144  S.  W.  149;  Callahan  v.  Kelso.  170  Mo. 
App.  338,  166  S.  W.  716. 

And,  further,  it  Is  observed  In  the  case 
first  dted  that: 

"Proof  that  there  was  no  probable  cause  for 
the  prosecution  does  not  estaolish  malice  as  an 
inference  of  law,  though  malice  may  be  inferred 
therefrom  as  a  matter  of  fact." 

[},  4]  With  these  rules  in  mind  we  turn  to 
the  contention  of  defendants  that  the  evi- 
dence conclusively  shows  probahle  cause  for 
the  prosecution.  The  nature  of  the  offense 
denounced  In  the  pertinent  statute  thus  Is 
defined  In  Armstrong  t.  WinfK^,  61  Mo.  356: 
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"The  statute  [now  section  4660,  B.  S.  1909] 
was  obviously  intended  to  prevent  fraud,  and  Its 
penalty  is  denounced  against  the  making  of  the 
deed  with  a  fraudulent  intent.  The  simple  mak- 
ing of  a  second  deed,  whilst  a  former  one  is 
outstanding  and  in  force,  without  reciting  the 
same,  does  not  eonstitute  the  offense,  if  there  is 
no  intentiOB  to  defraud,  and  the  deed  does  not 
bare  that  effect.  There  must  be  a  fraudulent 
intent  designed  to  operate  to  the  injury  or  detri- 
ment of  some  person." 

Sucb  Intent  to  defraud  may  not  be  direct- 
ed against  the  ^antee,  but  against  some 
third  person,  to  whom  the  grantor  and  gran- 
tee Intend  the  latter  shall  sell  the  property 
as  though  unincumbered  by  the  Hen  of  which 
no  mention  Is  made.  In  such  case  both  the 
grantor  and  the  grantee  would  be  guilty  of 
an  offense  against  the  statute.  Therefore 
defendants  are  right  tn  their  position  that  If 
the  deed  to  Mrs.  Hadley  was  not  made  in' 
good  faith,  but  for  a  fraudulent  purpose, 
shared  by  her,  of  enabling  her  to  sell  the 
property  as  ijioughi  unincumbered  by  the 
second  deed  of  tmst,  the  fact  that  she,  as 
grantee,  was  not  the  victim,  but  a  guilty 
participant  in  the  fraud,  would  not  preclude 
an  innocent  purchaser  from  her  from  invoic- 
ing the  statute  against  her  guilty  grantor. 

It  is  manifest  from  all  the  evidence  that 
there  was  no  probable  cause  for  the  prosecu- 
tion of  plaintiff  on  the  charge  that  he  intend- 
ed to,  or  did,  defraud  Mrs.  Hadley,  his  gran- 
tee. The  fact  being  clearly  established  that 
she  had  full  knowledge  of  the  HobUtzeU  deed 
of  trust  at  the  time  the  property  was  con- 
veyed to  her,  and  that  she  accepted  plaintiff's 
promise  to  pay  and  discharge  that  lien,  she 
was  not,  and  could  not  have  been  injured  by 
the  omission  of  any  mention  of  that  lien, 
and  therefore  was  not,  and  could  not  have 
been,  the  object  of  any  intent  to  defraud  on 
the  part  of  plaintiff.  The  prosecution  was  on 
a  charge  which  could  not  be  successfully 
maintained,  and  the  prosecuting  attorney 
was  right  in  dismissing  the  case. 

[S]  But  it  does  not  follow  that  such  failure 
of  the  prosecution,  of  itself,  would  support 
plaintiff's  action  for  malicious  prosecution. 

"The  discharge  of  the  accused  makes  only  a 
prima  facie  case  for  him  in  an  action  for  ma- 
licious prosecution,  and.  defendant  still  has  the 
right  to  claim  that  he  has  probable  cause." 
Smith  T.  Glynn,  supra  ;  Eckerle  v.  Higgins,  169 
Mo.  App.  1T7,  140  S.  W.  616 ;  Smith  v.  Burrus, 
106  Mo.  loc.  cit.  09,  16  S.  W.  881,  18  L.  B.  A. 
59,  27  Am.  St  Rep.  329. 

Where  probable  cause  for  a  criminal  pros- 
ecution actually  exists,  it  is  immaterial,  so 
far  as  tlie  conduct  of  the  accuser  is  con- 
cerned, that  some  error  in  the  proceeding 
caused  the  prosecution  to  fafl.  The  accuser 
may  be  mulcted  In  damages  as  for  a  mali- 
dons  prosecution  only  where  it  appears  that 
be  had  no  reasonable  or  probable  cause  to 
believe  that  the  crime  had  been  committed, 
and  was  actuated  solely  by  malice  against 
tlie  accused. 

[•}  There  are  some  facts  and  circumstances 
in  evidence  from  which  a  Jury  might  have 
inferred  that  plaintiff,  in  making  the  deed, 


was  prompted  by  a  fraudulent  intent,  which 
was  known  to  and  participated  in  by  his 
grantee.  There  is  evidence  tending  to  show 
that  the  Hadleys  were  in  pecuniary  straits 
at  the  time  they  bought  the  property,  and 
that  they  sold  it  to  Ranger  for  less  than  they 
paid  for  it  to  procure  money  for  living  ex- 
penses. If,  as  counsel  for  defendants  argue, 
"the  only  evidence  of  conspiracy  In  this  case 
is  that  the  Hadleys  and  Bowers  were  acting 
together  for  the  purpose  of  defrauding  de- 
fendants of  their  property,"  it  goes  without 
saying  that  defendants  had  probable  cause 
for  the  prosecution,  and,  having  such  cause, 
should  not  be  punished  in  damages  for  the 
mere  reason  that  the  prosecution  was  based 
upon  an  erroneous  charge.  But  the  difficulty 
of  defendants'  position  lies  in  the  fact  that 
their  evidence  is  contradicted  in  its  essential 
features  by  the  evidence  of  plaintiff,  which 
tends  not  only  to  show  that  the  sale  to  Mrs. 
Hadley  was  in  good  faith,  but  that  defend- 
ants purchased  from  her  with  full  knowledge 
of  all  the  facts  relating  to  the  title,  indud- 
ing  the  fact  that  plaintiff  had  agreed  to  dis- 
cbarge the  Hoblltzell  lien,  and  then,  in  mal- 
ice, bom  of  the  contentions  which  subse- 
quently arose  between  them  and  plaintiff,  at- 
tempted to  turn  an  innocent  (xnisslon  from 
the  recitals  of  the  deed  into  a  trap  that  would 
lay  their  antagonist  by  the  heels. 

It  appears  from  the  testimony  of  plaintiff 
that  immediately  after  Mrs.  Hadley  sold  the 
property  to  Ranger,  the  latter  brought  suit 
against  plaintiff  in  a  Justice  court  to  recover 
rent  for  the  property  for  half  a  month,  and 
that  at  the  trial  of  the  cause,  about  10  days 
aater,  Hadley,  in  the  presence  of  plaintiff,  had 
a  conversation  with  both  defendants,  in  which 
he  charged  them  with  having  come  to  his 
home  at  night  and  with  having  intimidated 
his  wife  into  selling  the  property  to  them 
for  $275  less  than  its  value,  and  that  he  de- 
manded that  they  accept  a  tender  of  the  pur- 
chase price  and  reconvey  the  property  to  her. 
This  demand  was  refused,  and  in  the  course 
of  the  conversation  the  statement  was  made 
by  Ranger  concerning  the  Hoblltzell  mort- 
gage: 

"Mrs.  Hadley  and  I  understand  that  propo- 
sition, and  Mrs.  Bowers.  •  •  •  We  under- 
stood that  at  the  time;  that  has  been  in  part 
paid,  but  if  Mr.  Bowers  don't  pay  it,  I  wUl 
pay  the  rest" 

The  evidence  of  plaintiff,  wlilch  we  find  no 
reason  for  pronouncing  to  be  without  sub- 
stance, clearly  shows  that  he  was  innocent 
of  any  attempt  to  defraud  Ills  grantee  or  any 
person  who  might  purchase  from  her,  and 
that  defendants,  in  fact,  were  not  defrauded 
or  misled,  but  that  the  facts  establishing  his 
innocence  were  known  to  them  when  they 
procured  his  arrest.  Plaintiff  has  sustained 
his  burden  of  proof  and  the  opposing  evidence 
of  defendants  on  the  Issue  of  probable  cause, 
and  malice  can  be  accorded  no  greater  ef- 
fect than  that  of  presenting  issues  of  fact 
for  the  jury  to  solve. 
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"The  question  of  probable  cause  is  compoaed 
of  law  and  fiict;  it  being  the  province  of  the 
jury  to  determine  whether  the  drcumstancea 
alleged  are  true  or  not,  and  of  the  court  to  deter- 
mine whether  they  amount  to  probable  cause." 
HiU  V.  Palm,  38  Ma  loc.  cit  22. 

[7]  Nor  may  defendants  be  excused  from 
liability  on  the  theory  that  in  taking  the  ad- 
vice of  counsel  and  In  stating  the  facta  of 
the  case  to  the  prosecuting  attorney,  they 
acted  in  good  faith  and  are  exonerated  in 
law  from  any  Imputation  of  malice.  The 
rule  as  to  the  legal  efCect  of  the  accuser  seek- 
ing the  advice  of  counsel  Is  stated  as  follows 
in  Sharpe  ▼.  Johnston,  76  Mo.  loc.  cit  674 : 

"The  advice  of  counsel  cannot  accurately  be 
said  to  amount  to  probable  cause,  in  the  face  of 
the  judgment  of  the  magistrate  discharging  the 
prisoner.  The  discharge  of  the  plaintiff  by  the 
committing  magistrate  was  prima  facie  evidence 
of  a  want  of  probable  cause,  although  counsel 
may  have  advised  that  plaintiff  was  liable  to  a 
criminal  charge;  and,  although  defendant  may 
have  communicated  to  counsel  learned  in  the 
law  all  the  facts  and  circumstances  bearing  up- 
on the  guilt  or  innocence  of  the  plaintiff,  which 
they  knew,  or  by  reasonable  diligence  could 
have  ascertained,  yet  if,  notwithstanding  the 
advice  of  counsel,  they  believed  that  the  prose- 
cution must  fail  and  they  were  actuated,  in  com- 
mencing said  prosecution,  not  simply  by  angry 
passions  or  hostile  feelings,  but  by  a  desire  to 
injure  and  wrong  the  plaintiff,  then  most  cer- 
tainly they  could  not  be  said  to  have  consulted 
counsel  in  good  faith,  and  the  jury  would  have 
been  warranted  in  finding  that  the  prosecution 
was  maUciouB." 

See,  also,  Smith  v.  Glynn,  snpra. 

Under  the  hypothesis  of  plaintiff's  evi- 
dence, defendants,  having  knowledge  of  facts 
which  clearly  established  the  innocence  of 
plaintiff,  did  not  act  in  good  faith  on  the  ad- 
vice of  counsel,  but  in  malice  sought  to  do 
plaintiff  irreparable  Injury  by  concealing  ma- 
terial facts  and  in  stating  to  the  prosecuting 
attorneys  only  such  facts  as  would  tend  to 
support  their  accusation  against  plaintiff. 
The  Jury  were  entitled  to  weigh  the  evidence 
of  plaintiff ;  and,  if  they  found  it  to  be  true 
— as  they  did — the  defense  of  taking  advice 
of  counsel  and  of  making  disclosures  of  all 
material  facts  within  their  knowledge  to  the 
public  prosecutor,  being  false,  could  not  avail 
defendants. 

There  is  nothing  In  the  recent  decision  of 
the  Supreme  Court  in  Wilkerson  v.  McGhee, 
178  S.  W.  471,  out  of  harmony  with  what  we 
have  said.  The  well-recognized  rule  is  there 
reafflrmed  that  the  finding  of  an  Indictment 
by  the  grand  Jury  against  a  person  charged 
with  crime  is  prima  fade  evidence  of  proba- 
ble cause,  in  an  action  for  malidous  proaeca- 
tlon — 

"but  it  ia  not  conclusive,  and  may  be  rebutted 
by  proof  that  the  indictment  was  obtained  by 
false  or  fraudulent  or  other  improper  means." 

The  prosecution  in  the  present  case  was 
not  under  an  indictment,  but  followed  a  will- 
ful suppressioin  and  concealment  of  material 
facts.  This  case,  as  disclosed  by  the  evi- 
dence of  plaintiff,  affords  a  striking  instance 
of  a  half  truth  constituting  a  falsehood.    The 


demurrer  to  the  evidence  was  properly  over- 
ruled. 

We  have  examined  the  instructions  care- 
fully, and  find  no  error  in  them  prejudicial 
to  defendants.  The  critidam  of  plaintiff's 
first  instruction  that  it  assumed  plaintiff  was 
discharged  by  the  Justice  of  the  peace,  when 
there  was  no  evidence  of  his  being  thus  dis- 
charged, is  not  well  founded.  It  is  conceded 
that  the  prosecuting  attorney  dismissed  the 
prosecution,  and  the  Justice  must  have  dis- 
charged plaintiff  from  that  action. 

[I]  Nor  is  there  any  merit  in  the  conten- 
tion that  the  Instructions  allowed  the  Jury  to 
determine  the  law  as  to  what  does  or  does 
not  constitute  probable  cause.  The  Question 
of  probable  cause  in  this  case  embraced  is- 
sues of  fact  which  were  properly  defined  in 
plaintiff's  first  instruction.  The  Instructions 
of  defendant  whidi  we  have  quoted  took 
the  same  view  of  these  issues. 

[9]  Other  crlttcisms  of  the  instmctlons 
have  been  suflSciently  answered  in  our  dis- 
cussion of  the  demurrer  to  the  evidence.  The 
point  that  the  verdict  is  excessive  must  also 
be  ruled  against  defendants.  Considering 
the  elements  that  enter  into  the  damages  In 
such  cases,  we  cannot  say  that  the  assess- 
ment of  $5,000  for  the  false  arrest.  Incarcera- 
tion in  Jail,  and  malicious  prosecution  of  a 
practicing  lawyer  in  good  standing  is  unrea- 
sonable. 

The  Judgment  is  affirmed.    All  concub 


DANCINGER  BROS.  v.  CHICAGO,  R.  L  ft 
P.  RY.  CO.     (Na  11391.) 

(Kansas  City  Court  of  Appeals.     Missouri, 

Dec.   6,   1915.     Rehearing  Denied 

Jan.  17,  1916.) 

1.  Cabbiebs  *=»140— Goods  Waitiwo  Deiiv- 
KBT— LiABiLrrr  as  Wabehotjsemait. 

A  railroad,  whose  relation  to  goods  at  the 
time  of  their  destruction  by  fire  is  that  of  ware- 
houseman, is  only  liable  for  negligence. 

[Ed.  Note.— For  other  coses,  see  Carriers, 
Cent  Dig.  {{  609,  609%,  611-616;  Dec.  Dig. 
<S=>140.] 

2.  Cabbiebb  «=3ll4— Goods  WAinna  Deut- 
BBY— Liability. 

A  railroad,  whose  relation  to  goods  at  the 
time  of  their  destruction  by  fire  is  that  of  a  car- 
rier, is  liable  as  an  insurer  to  safely  carry  and 
deliver. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  U  60&-620 ;   Dec.  Dig.  <S=»114.] 

3.  Cabriebb  iS=>114:— Wakehoxjseman— Dblat 
IN  Dkliveky— Notice  to  Conbionee— Cok- 

TBACT  rOB  ReTUBH. 

It  is  presumed  that  the  consignee  will  know 
of  the  time  of  the  arrival  of  goods  in  the  ordi- 
nary course,  and  it  is  not  necessary,  unless 
made  so  by  contract,  in  order  to  change  the  car- 
rier's relation  to  the  goods  to  warehouseman  to 
notify  the  consignee,  unless  there  has  been  an 
unusual  delay  in  shipment ;  but  where  there 
was  an  unusual  delay  and  no  notice  was  given 
to  the  consignee,  the  railroad  was  liable  to  the 
consignor  as  carrier,  and  the  provision  in  the 
bill  of  lading  for  a  return  of  the  shipment  in  ten 
days  if  not  accepted,  required  notice  to  the  con- 


A=9Far  other  cases  see  same  topic  and  KBY-NUMBER  in  cU  Kejr-Numbered  Digests 
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■ignee  and   in  absence  of  notice  the  railroad 
was  liable  for  their  loss  hj  fire. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  603-«20 :  Dec.  Dig.  <S=>114.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Allen  C.  Southern,  Judge. 

Action  by  Dandnger  Bros,  against  the 
GUcngo,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Paul  E.  Walker,  of  Topeka,  and  Sebree, 
Conrad  &  Wendorflf,  of  Kansas  City,  for  ap- 
pellant Harry  L.  JacobSi  of  Kansas  City, 
for  respondent 

ELLISON,  P.  J.  This  is  an  action  on  a 
contract  of  shipment  of  ten  cases  of  liquor 
over  defendant's  road  from  Kansas  City, 
Ma,  to  Coalgate,  Okl.  The  Judgment  in  the 
trial  court  was  for  the  plaintiff  for  the 
▼Blue  of  the  goods,  $80,  and  Interest  The 
record  discloses  that  plaintiff  shipped  the 
goods  to  C.  L.  Johnson,  consignee,  under  a 
written  contract  or  bill  of  lading  containing 
a  provision  to  "notify  G.  L.  Johnson"  of  the 
'arrival  of  the  goods;  and  the  further  pro- 
vision to  "Return  shipment  in  ten  days  If 
not  accepted."  There  was  an  unusual  delay 
in  the  arrival  of  the  goods  at  Coalgate,  and 
when  they  did  arrive  defendant  stored  them 
without  notifying  Johnson  that  they  had 
arrived.  After  keeping  them  nine  days,  one 
day  before  defendant  was  to  return  them  to 
plaintiff  If  Johnson  did  not  accept  them, 
they  were  destroyed  by  fire,  and  this  action 
followed. 

[1,2]  The  question  In  the  case  is  whether 
defendant,  at  the  time  of  the  flre,  bore  the 
relation  to  the  goods  of  warehouseman,  or 
carrier.  If  the  former,  it  is  only  liable  for 
negligence,  and  if  the  latter,  it  Is  liable  as 
an  insurer  to  safely  carry  and  deliver.  No 
negligence  with  reference  to  the  fire  ap- 
peared in  the  case,  and  tience,  if  defendant 
was  a  warehouseman,  the  Judgment  for  plain- 
tiff should  be  reversed.  If  It  was  a  carrier, 
the  Judgment  should  be  affirmed. 

[3]  In  some  jurisdictions  it  is  the  duty  of 
the  carrier,  in  order  to  put  an  end  to  its 
duty  as  such,  to  notify  the  consignee  of  the 
arrival  of  the  goods ;  but  in  this  state  it  Is 
presumed  the  consignee  will  know  of  the 
time  of  arrival.  In  the  ordinary  course  (Ran- 
kin V.  Railway,  65  Mo.  167,  171 ;  Bergner  v. 
Railway,  13  Mo.  App.  499,  501)  and  there- 
fore. In  audi  case,  It  Is  not  necessary  (un- 
less made  so  by  contract)  for  the  carrier,  in 
order  to  change  Its  relation  to  the  goods 
from  carrier  to  warehouseman,  to  notify  the 
consignee,  unless  there  lias  been  an  unusual 
delay  In  tbe  shipment     It  there  has  been 


such  delay  In  arrival,  then  the  carrier  must 
notify  the  consignee  when  the  goods  do  ar- 
rive, and  until  such  notice  Is  given,  the  re- 
lation of  carrier  continues.  Frank  v.  Rail- 
way Co.,  67  Mo.  App.  181 ;  Mill  Co.  v.  Rail- 
way, 127  Mo.  App.  80,  92,  104  S.  W.  924.  As 
we  have  already  said,  there  was  an  unusual 
delay  in  this  case,  and  as  no  notice  was  giv- 
en to  the  consignee,  defendant  is  liable  to 
plaintiff  as  a  carrier,  unless  the  above  pro- 
vision for  the  return  of  the  goods  "In  ten 
days  If  not  accepted,"  made  defendant  a 
warehouseman  after  the  arrival  of  the  goods. 

It  will  be  noticed  that  the  goods  are  to  be 
returned  If  not  accepted.  In  reason,  this 
means  that  the  consignee  must  have  an  op- 
portunity to  accept,  and  since  he  could  not 
accept  them  vrithout  first  knowing  they  had 
arrived,  it  follows  that  defendant  should 
have  notified  him  of  the  arrival  so  that  he 
could  make  his  election.  There  being  no  no- 
tice, defendant's  relation  to  the  goods  as 
carrier  and  insurer  'had  not  ceased  at  the 
time  of  the  fire.  Frank  v.  Railway  C«.,  67 
Mo.  App.  181. 

The  other  provision  of  the  contract  above 
noted,  that  defendant  should  notify  the  con- 
signee, emphasizes  the  construction  we  have 
put  upon  the  contract  For,  while  such  pro- 
vision is  but  declaring  what  the  law  demands 
in  delayed  shipments  like  this,  yet  It  makes 
plain  that  the  parties  Intended  that  defend- 
ant was  to  give  the  consignee  an  opportunity 
to  accept  or  reject  the  goods  before  returning 
them. 

The  plain  meaning  of  the  two  provisions 
Is  that  defendant  was  to  notify  the  consignee ; 
then  if  he  did  not  take  the  goods,  defendant 
would  then  become  a  warehouseman  and  bo 
relieved  of  the  necessity  of  treating  them  as 
In  ordinary  cases  where  the  consignee  can- 
not be  found,  for  It  has  directions  to  return 
them  to  the  shipper.  We  may  remark,  pa- 
renthetically, that  the  contract  of  shipment 
would  doubtless  have  been  complied  with 
by  defendant.  If  it  had  notified  the  consignee 
and  he  had  refused  the  goods,  and  it  had 
then  Immediately  returned  them  to  plaintiff, 
vrithout  waiting  for  the  expiration  of  the 
ten  days. 

So  we  conclude  that  it  would  not  be  giving 
due  regard  to  both  of  these  provisions  of  the 
contract  to  say  that  the  one  concerning  the 
return  of  the  goods  controls,  without  ref- 
erence to  the  other  as  to  notice  of  arrival. 
It  is  a  fundamental  rule  that  all  provisions 
of  a  contract  should  be  allowed  effective 
force  and  construed  in  harmony  when  It  can 
be  done. 

It  is  believed  that  compliance  with  that 
rule  gives  this  case  to  the  plaintiff,  and  hence 
the  Judgment  should  be  affirmed.    All  concur. 
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EINSTEIN   V.    STEOTHER.      (No.    11834.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  17,  1916.) 

1.  ExEctrroBS  and  Admikistratokb  9sa315— 
Settlement — Conclusiveness. 

A  final  settlement  and  order  of  distribution 
in  the  probate  court  has  the  force  of  a  judgment 
as  to  all  matters  necessarily  involved  in  the 
settlement. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1298-1314; 
Dec  Dig.  <8=>315.] 

2.  JuDouENT  €=3475 — Collateral  Attack — 
Pbobate  Pboceedingb. 

The  judgments  of  probate  courts  are  as  im- 
pregnable to  collateral  attack  aa  the  judgmoita 
of  other  courts  of  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  910 ;    Dec.  Dig.  <S=>47B.] 

3.  Judgment  ®=>511— Collateral  Attack- 
Grounds— Eqditt. 

A  judgment  of  a  court  of  record  may  be  im- 
peached collaterally,  in  equity,  after  the  lapse 
of  the  term  at  which  it  was  rendered,  when  by 
mistake  or  fraud  it  gives  an  unfair  advantage  to 
the  prevailing  party,  as  courts  of  equity  will 
relieve  against  mistakes  in  judgments. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §{  951,  954;   Dec.  Dig.  <S=»511.] 

4.  Judgment  ifl- j  113  —  Equitable  Relief  — 
Fraud. 

The  fraud  for  which  equity  will  relieve  from 
a  judgment  must  be  in  the  very  procurement  of 
the  judgment  and  fraud  relating  only  to  the 
cause  of  action,  and  which  should  be  interposed 
as  a  defense  thereto,  is  not  a  good  ground  for 
setting  aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g|  785,  836,  838 ;  Dec.  Dig.  <S=»443.] 

6.  Judgment  <S=>435  —  Equitable  Relief  — 

Mistake. 

The  mistakes  for  which  equity  will  afford 
relief  from  a  judgment  must  be  mutual  and 
unmixed  with  the  negligence  of  the  injured  par- 
ty in  failing  to  avail  himself  of  the  legal  rem- 
edies open  to  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  785,  821,  822;  Dec.  Dig.  «=» 
436.] 

6.  Pleading  «=3214  —  Demurbbb  —  Admis- 
sions. 

The  truth  of  facts  alleged  in  a  petition  arc 
admitted  by  a  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i§  525-634;   Dec  Dig.  <S=>214.] 

7.  Executors  and  Administratobs  <3=»516— 
Final  Settlement— Approval— Equitable 
Relief-Judgment  bt  Agreement  of  Par- 
ties. 

Where  plaintiff,  the  devisee  under  a  will, 
with  knowledge  that  a  note  and  its  proceeds  col- 
lected by  the  administrator  had  been  adjudged 
the  property  of  another,  and  that  the  final  set- 
tlement included  a  commission  on  such  collec- 
tion negligently  induced  the  court  to  approve 
the  administrator's  final  settlement  containing 
an  allowance  of  commissions  on  such  collection, 
the  judgment  was  rendered  by  agreement  of  par- 
ties, and  there  was  no  mistake  or  fraud  entitling 
plaintiff  to  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  2199-2207, 
2220-2232;    Dec.  r)ig.  «=>516.] 

8.  Exect;tob8  and  Administrators  «s>61&— 
Final  Settlement  —  Equitable  Relief  — 
"Mistake  of  Law." 

In  such  case,  plaintiff's  mistake  in  assum- 
ing that  defendant  administrator  was  entitled 
to  charge  a  commission  for  taking  possession  of 


a  note  as  the  property  of  the  estate  and  collect- 
ing it,  though  It  belonged  to  and  was  paid  to  an- 
other, was  a  "mistake  of  law"  for  the  correc- 
tion of  which  no  action  would  He,  either  in  law 
or  in  equity,  after  the  term  in  which  the  set- 
tlement of  the  administrator'a  final  settlement 
was  approved. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gj  2199-2207, 
2220-2232;    Dec.  Dig.  «=»B16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mistake  of  Law.] 

9.  Executors  and  Administrators  ®=>516 — 
Final  Settlement— Probate  Judgment — 
Relief  in  Equitt— Remedy  at  Law. 

In  such  case,  where  the  petition  alleged 
that  plaintiff  had  no  adequate  remedy  at  law, 
that  ne  was  ignorant  of  the  true  facts  at  the 
time  of  adjudication,  and  there  was  a  failure  of 
any  showing  that  he  did  not  have  full  knowledge 
of  the  facts  relating  to  the  allowance  of  the 
commission  in  question  before  the  close  of  the 
term,  it  did  not  appear  that  plaintiff  availed 
himself  of  an  adequate  remedy  at  law  by  direct 
proceeding  in  the  settlement 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  gg  2199-2207,  2220- 
2232;    Dec  Dig-  <S=»616.] 

10.  executobs  and  administrators  <s=3516 
—Final  Settlement— Collateral  Attack 
—Fraud. 

Plaintiffs  mistake  of  law  in  thinking  that 
defendant  administrator  was  entitled  to  com- 
missions on  a  note  collected  for  the  estate,  but 
subsequently  paid  over  to  another,  even  though 
the  administrator  stood  in  a  fiduciary  relation 
toward  plaintiff,  a  distributee,  and  was  lM>und  to 
inform  him  of  material  facts,  did  not  require 
the  administrator  to  assume  that  the  plaintiff 
would  fall  into  an  error  of  law,  so  that  the  fraud 
alleged  in  aUowing  the  administrator  a  commis- 
sion on  such  account  was  not  fraud  in  the  pro- 
curement of  the  final  settlement  so  as  to  afford 
ground  for  setting  it  aside. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gg  2199-2207, 
2220-2232;    Dec.  Dig.  <S=»616.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Joseph  A.  Guthrie,  Judge. 

"Not  to  be  offlcially  published." 

Suit  by  Herman  Einstein  against  Samnel 
B.  Strother,  administrator  of  the  estate  of 
Max  Einstein,  deceased,  to  set  aside  the  judg- 
ment of  the  probate  court,  approving  the  de- 
fendant's final  settlement  as  administrator 
and  closing  the  estate.  Judgment  for  de- 
f^dant,  and  plaintiff  appeals.    Affirmed. 

J.  C.  Rosenberger  and  Fred  R.  Wolfers, 
both  of  Kansas  City,  for  appellant.  Cow- 
herd, Ingraham,  Durham  &  Morse  and  Strotb- 
ec  &  Campbell,  aU  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J.  This  is  a  suit  In  equity, 
begun  in  the  circuit  court  of  Jackson  county 
July  28,  1013,  to  set  aside  a  Judgment  ren- 
dered by  the  probate  court  of  that  county  at 
the  February,  1918,  term  thereof,  approving 
the  final  settlement  of  defendant  as  admin- 
istrator of  the  estate  of  Max  Eiinstein,  de- 
ceased, and  closing  the  administration  of  the 
estate.  The  court  sustained  a  demurrer  to 
the  petition  on  the  ground  that  it  failed  to 
state  a  cause  of  action,  and  on  the  refusal 
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of  plaintiff  to  plead  farther,  rendered  judg- 
ment for  defendant    Plaintiff  appealed. 

The  facta  alleged  tn  the  first  count  of  the 
petition  may  be  stated  as  follows:  Max  Ein- 
stein died  testate  in  Kansas  City,  leaving  an 
estate,  consisting  entirely  of  personal  prop- 
erty, of  the  value  of  $133,000,  which  his  wlU 
directed  should  be  divided  equally  between 
plaintiff  and  his  brother  Louis  Joseph  Ein- 
stein. The  will  was  duly  probated,  letters 
of  administration  were  issued  to  defendant, 
who  was  the  public  administrator,  the  estate 
was  duly  administered  and  at  the  February 
term,  1913,  of  the  probate  court,  defendant 
filed  hla  final  settlement,  which  the  court 
approved,  and  he  was  discharged.  In  the 
final  settlement  defendant  was  allowed  com- 
missions for  his  services  in  the  total  sum  of 
$6,911.02,  which  included  an  item  of  $206, 
as  a  commission  of  6  per  cent  on  a  certain 
note  called  the  Gardner  note,  which,  with 
accrued  interest,  amounted  to  $4,120.  This 
snm  was  collected  by  defendant,  but  the  pro- 
ceeds were  claimed  by  one  Kirchbaum  as  his 
property.  The  heirs  conceded  the  claim,  and 
in  a  proceeding  institued  by  Kirchbaum  in 
the  probate  court  a  judgment  was  rendered, 
awarding  the  proceeds  to  him  and  ordering 
the  administrator  to  pay  them  over  to  him. 
Defendant  complied  with  the  order;  and, 
since  the  fact  was  conceded  by  the  heirs  and 
established  by  the  judgment  that  the  Gard- 
ner note  did  not  belong  to  the  estate,  and 
therefore  that  Ub  proceeds  were  no  part  of 
the  assets  of  the  estate  which  passed  through 
the  hands  of  the  administrator,  plaintiff  as- 
serts that  defendant  had  no  legal  right  to 
charge  the  estate  with  a  commission  for  the 
collection  of  that  note.  On  the  hearing  of 
the  final  settlement,  plaintiff  informed  the 
probate  conrt  that  he  approved  the  settle- 
ment and  failed  to  call  the  court's  attention 
to  the  erroneons  Item.  The  excuse  offered 
for  this  conduct  Is  that  "by  mistake  and 
oversight"  plaintiff  overlooked  the  errone- 
ous charge,  and  announced  his  approval  of 
the  settlement  in  ignorance  of  its  existence. 
Plaintiff  alleges  that  the  court,  relying  upon 
bis  approval  and — 

"upon  the  supposed  calculations  made  by  plain- 
tifif  of  said  commisgions,  did,  without  further  in> 
guiry,  and  as  the  result  of  said  mistake,  enter 
its  order,  approving  said  final  settlement  and 
cKscbarging  toe  defendant  as  administrator,  and 
thereupon,  and  before  discovery  of  hla  mistake, 
the  plaintiff  gave  to  defendant  bis  receipt  in 
full  aa  distributee  of  said  estate." 

No  appeal  was  taken  1)y  plaintiff  from  this 
Judgment,  and  the  term  of  court  at  which  it 
was  rendered  expired  before  the  present  suit 
was  begun.  Plaintiff  does  not  allege  that 
knowledge  of  the  mistake  came  to  him  after 
it  became  too  late,  because  of  the  lapse  of  the 
term,  to  apply  to  the  probate  court  for  the 
correction  of  the  allowance,  or  to  appeal 
from  the  judgment  of  that  conrt  The  relief 
prayed  for  is  that  the  judgment  be  set  aside, 
that  the  final  settlement  be  corrected  by  strik- 
ing therefrom  the  charge  of  $206,  and  that 


defendant  be  required  to  account  for  and  to 
distribute  that  sum  to  the  two  heirs,  etc. 
The  second  count  is  the  same  as  the  first 
except  that  it  contains  the  additional  aver- 
ment that  at  the  time  the  judgment  was  ren- 
dered by  the  probate  court — 
"defendant  knew  that  plaintiff  had  made  said 
mistake,  and  knew  that  plaintiff  had,  bv  inad- 
vertence, overlooked  the  fact  that  said  Gardner 
note  and  the  proceeds  thereof  were  not,  and 
never  had  been,  part  of  the  said  estate,  and 
knew  that  it  had  been  so  adjudicated  by  said 
probate  court,  and  that  therefore  the  defendant 
was  not,  and  could  not  have  been,  entitled  to 
any  commission  on  account  of  the  same." 

(1,  2]  This  Is  a  collateral  attack  on  the  or- 
der of  the  probate  court  approving  the  final 
settlement  The  rule  is  well  settled  that  a 
final  settlement  and  order  of  distribution  In 
the  probate  court  has  the  force  of  a  judg- 
ment as  to  all  matters  necessarily  involved 
in'  the  settlement  and  that  such  judgments 
are  as  impregnable  to  collateral  attack-  as 
judgments  of  other  courts  of  record.  Crump 
V.  Hart  189  Mo.  App.  572,  176  S.  W.  1089; 
Camden  v.  Plain,  91  Mo.  loc.  dt  129,  4  S. 
W.  86;  Bowden  v.  Brown,  91  Mo.  429,  4  S. 
W.  129 ;  Nelson  v.  Barnett  123  Mo.  564,  27 
S.  W.  520. 

[3]  A  judgment  of  a  oouit  of  record  may 
be  impeached  collaterally,  in  equity,  after  the 
lapse  of  the  term  at  which  it  was  rendered, 
when  by  mistake  or  fraud  it  gives  an  unfair 
advantage  to  the  prevailing  party.  Courts  of 
equity  do  relieve  against  mistakes  in  judg- 
ments (Wilson  V.  Boughton,  50  Mo.  17),  and — 
"nothing  is  better  settled  than  that  where,  by 
mistake  or  fraud,  a  party  has  gained  an  imfair 
advantage  in  proceedings  in  courts  of  law,  which 
must  operate  to  make  that  court  an  instrument 
of  injustice,  courts  of  equity  will  interfere  and 
restrain  him  from  reaping  Uie  fruits  of  the  ad- 
vantage thus  Improperly  gained."  Bresnehan  v. 
Price,  57  Mo.  loc.  cit.  424.  ^ 

[4]  Bat  fraud  for  which  equity  will  inter- 
fere must  be  in  the  very  procurement  of  the 
judgment,  and  fraud  which  relate^'  only  to 
the  cause  of  action  and  should  be  interposed 
as  a  defense  thereto,  is  not  recognized  as 
good  ground  for  setting  aside  the  judgment 
The  reason  of  the  rule  is  that  there  should 
be  an  end  to  litigation  at  some  time  (Wolf 
v.  Brooks  [Sup.]  177  S.  W.  337),  and  where 
the  defendant  has  his  day  in  court  is  given 
a  fair  opportunity  to  make  a  defense,  he 
will  not  be  allowed  to  resort  to  equity  for 
relief  from  a  judgment  on  a  cause  against 
which  he  had  a  good  defense,  but  did  not 
raise  it  at  the  proper  time. 

[5]  As  to  mistakes  for  which  equity  will 
afford  relief,  they  must  be  mutual  and  un- 
mixed with  negligence  of  the  injured  party 
in  failing  to  avail  himself  of  the  legal  rem- 
edies open  to  him.  Payne  v.  O'Shea,  84  Mo. 
loc.  cit.  134;  State  ex  rel.  v.  Bngelmann,  86 
Mo.  loc.  cit  562;  Smith  v.  Taylor,  78  Mo. 
App.  633. 

[I,  7]  The  facts  alleged  in  the  petition,  the 
truth  of  which  is  admitted  by  the  demurrer, 
fail  to  disclose  a  cause  of  action  for  either 
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mistake  as  claimed  In  the  first  count,  or 
fraud  as  alleged  In  the  second,  and  do  show 
that  the  allowance  of  a  commission  on  the 
Gardner  note,  If  Improper,  was  Induced  by 
the  negligence  of  plaintiff  who,  with  knowl- 
edge that  the  note  and  Its  proceeds  had  been 
adjudged  the  property  of  another  and  not 
of  the  estate,  and  that  the  final  settlement 
Included  a  commission  on  the  proceeds,  ap- 
proved the  settlement  and  thereby  led  the 
court  into  making  the  allowance.  The  Judg- 
ment, in  short,  was  rendered  by  agreement  of 
parties,  and  the  case  before  ns  is  not  similar 
in  essential  features  to  those  of  which  Wil- 
son T.  Boughton,  60  Mo.  loc.  dt  19,  is  an 
example,  where  equity  has  given  relief  from 
mistakes  in  the  calculation  of  the  amount  of 
the  demand  for  which  Judgment  was  render- 
ed by  default. 

[8]  The  court  was  entitled  to  rely  on  the 
approval  of  the  settlement  by  plaintiff  as  en 
assurance  that  It  was  accurate  and  Just  and 
contained  no  Illegal  or  unfair  Items  charged 
against  the  estate.  Redaced  to  the  last  anal- 
ysis, the  allegations  of  the  petition  show 
quite  clearly  that  the  only  mistake  plaintiff 
labored  under  was  that  of  assuming  that  de- 
fendant was  entitled  to  charge  a  commis- 
sion for  taking  possession  of  (as  property 
of  the  estate),  and  collecting,  a  note  which 
belonged  to  a  stranger.  But  this  was  a  mis^ 
take  of  law  for  the  correction  of  which  no 
action  would  lie,  either  at  law  or  In  equity, 
after  the  term  at  which  the  Judgment  was 
rendered  was  ended. 

[9]  And,  further,  it  may  be  observed  that 
the  petition  fails  to  show  that  plaintiff  avail- 
ed himseU  of  adequate  remedies  at  law. 
Aside  from  the  general  allegation  that  he  has 
no  adequate  remedy  at  law,  which  means,  of 
course,  that  be  had  none  when  he  filed  his 
petition  In  this  case,  there  is  nothing  to 
show  that  he  did  not  have  full  knowledge  of 
the  facts  relating  to  the  allowance  In  ques- 
tion before  the  dose  of  the  term,  and  there- 
fore had  an  adequate  remedy  for  the  mis- 
take by  direct  proceeding  in  that  case.  A 
constitutive  fact  in  a  cause  of  this  character 
is  that  the  plaintiff  continued  in  the  error 
until  by  lapse  of  the  term  the  opportunity 
to  Invoke  legal  remedies  ceased.  The  alle- 
gation that  plaintiff  was  Ignorant  of  the  true 
facts  at  the  time  of  the  adjudication  is  not 
equivalent  to  an  allegation  that  he  remained, 
without  fault  of  his  own,  in  such  ignorance 
until  the  close  of  the  term. 

It  follows  that,  even  upon  the  hypothesis 
that  the  petition  alleges  a  mistake  of  fact 
for  which  equity  should  give  relief,  It  falls 
to  state  a  cause  of  action,  for  the  reason 
Just  stated. 

[10]  But  we  are  convinced  that  no  action- 
able mistake  is  disclosed,  and  that  the  only 
mistake  alleged  is  a  mistake  of  law,  directly 
referable  to  negligence  of  plaintiff,  who,  with 
all  the  facts  before  him,  erroneously  assumed 


that  defendant  was  entitled  to  a  commis- 
sion on  the  Gardner  note.  Such  a  mistake, 
as  we  have  said,  will  not  support  a  collateral 
action  for  equitable  relief,  uor  serve  as  an 
ingredient  of  the  cause  for  fraud.  Grant 
that,  as  administrator,  defendant  stood  in  a 
fiduciary  relation  towards  the  distributees, 
and  was  charged  with  the  duty  of  informing 
them  of  material  facts.  He  was  not  bound 
to  answer  for  their  negligence,  nor  to  as- 
sume that,  with  all  the  material  facts  be- 
fore them,  they  would  fall  Into  an  error  of  law. 
At  any  rate,  the  fraud  alleged  cannot  be  con- 
strued as  fraud  in  the  procurement  of  tho 
Judgment  within  the  Judicial  meaning  of 
that  term. 
The  Judgment  is  affirmed.    All  concur. 


McKAT  V.  McKAV.    (No.  11746.) 

(Kansas  City  Court  of  Appeals.     MissoiuL 

Nov.  22,  1915.    Rehearine  Denied 

Jan.  17,  1916.) 

i.  Appeal  ahd  Ebbob  €=91064  —  Habmtjwii 

EbBOB— iNSTBUOnONS. 

In  a  wife's  action  against  her  husband's 
foster  father  for  alienation  of  her  husband's 
affections,  the  petition  allef«d  that  d^endant, 
with  wicked  intent,  etc.,  did  entice,  influence 
and  induce  plaintiJErs  husband  to  leave  and 
abandon  her.  The  evidence  showed  that,  while 
plaintiff  and  her  husband  were  living  with  de- 
fendant, defendant  heaped  the  grossest  indigni- 
ties and  insnlts  upon  plaintiff  in  the  presence  of 
her  husband,  who  exhibited  no  resentment  or 
purpose  to  protect  her,  but  passively  acquiesced, 
and  finally  consented  to  their  separation  and 
plaintiff's  enforced  return  to  her  father.  The 
court  charged  that  the  law  gave  plaintiff  a  right 
of  action  against  any  person  who  willfully  and 
maUciously  enticed,  persuaded,  induced,  or  in- 
fluenced her  husband  to  8«)arate  or  remain 
apart  from  her,  and  that,  if  defendant  willfully 
and  maliciously  so  conducted  himself  "as  al- 
leged in  plaintiff's  petition,"  with  the  purpose 
and  intent  to  cause  the  separation,  and  thereby 
accomplished  such  purpose  and  intent,  the  ver- 
dict should  be  for  plaintiff.  Held,  that  the  use 
of  the  quoted  words  was  not  prejudicial,  since, 
while  it  is  reversible  error  to  refer  the  jury  to 
the  petition  for  the  facts  of  the  case  where  the 
evidence,  though  sufficient  to  warrant  a  recov- 
ery, does  not  sustain  all  of  the  allegations  of 
the  petition,  this  rule  docs  not  obtain  where  the 
allegations  are  no  broader  than  the  proofs,  and 
the  allegations  of  the  petition  in  question  were 
general,  and  not  specific,  and  contained  no  fact 
not  adequately  supported  by  the  proof,  and, 
moreover,  the  jury  were  not  relegated  to  the  pe- 
tition, but  were  told  what  facts,  if  found,  would 
warrant  a  verdict  for  plaintiff,  and  the  addition 
of  the  quoted  words  neither  added  to  nor  sub- 
tracted from  the  stated  hypothesioL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  4219,  4221-4224;  Dec.  Dig. 
<g=5l064.] 

2.   TBIAL  <&=»251— iNSTBUOnONS— OOWFOBMITT 

TO  Issues. 
In  a  wife's  action  against  her  husband's 
foster  father  for  alienation  of  her  husband's 
affections,  there  was  evidence  that  plaintiff  was 
compelled  to  leave  the  home  provided  by  her 
husband  because  defendant,  who  dominated  tha 
household,  created  an  intolerable  situation  for 
her  by  his  continual  hostile  and  bitter  attitude 
and  violent  and  truculent  conduct  towards  her, 
and  by  his  open,  inces.sant,  and  successful  efforts 
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to  tnm  her  Iiasband  against  her.  The  court 
charged  that  In  leaving  her  husband  under  such 
compalsory  circumstances  plaintiff  was  not  guil- 
ty of  legal  desertion,  but  that  such  facta  consti- 
tuted an  abandonment  of  her  b?  her  husband. 
The  court  also  modified  an  instruction  request- 
ed by  defendant,  so'  as  to  tdl  the  jury  that  the 
husband  wds  the  head  of  the  family,  and  the 
wife  had  no  ri^bt  to  leave  a  suitable  home  pro- 
Tided  for  her  without  good  and  sufficient  reasons, 
and  that,  if  she  left  his  bed  and  board  voluntari- 
ly and  of  her  own  accord,  "without  reasonable 
excuse  therefor,"  plaintiff  could  not  recover, 
the  modification  ccxisisting  of  the  interpolation 
of  the  quoted  words.  JJeld,  that  these  instruc- 
tions did  not  enlarge  the  pleaded  cause  of  ac- 
tion, nor  inject  extrinsic  and  prejudicial  !•• 
sues  into  the  case,  aa  the  issue  of  whether  plain- 
tiff left  her  husband  without  just  cause  or  ex- 
cuse, or  because  she  was  driven  from  her  home 
by  defendant  after  he  had  gained  complete  mas- 
tery over  her  husband,  related  to  an  Important 
and  indisitensable  ingredient  <rf  the  cause  of 
action. 

3d.  Note.— For  other  cases,  fee  Trial,  Cent. 

.  H  587-595;  Dec  Dig.  ®=»251.] 

S.  Trial    «=>267  —  Inbtructions— MonmcA- 

TIO?f. 

There  was  no  substantial  difference  between 
the  instruction  requested  by  defendant  and  the 
modified  instruction  given  by  the  court,  as  the 
interpolated  clause  had  the  same  meaning  aa 
the  clause  "without  good  and  sufficient  reasons 
therefoi''  contained  in  the  instruction  as  re- 
quested. 

fKd.  Note.— For  other  cases,  see  Trial.  Oent 
Dig.  i9  668-672,  674;    Dec.  Dig.  <8=»267.] 

4.  Husband   and  Wife  ®=>3  —  Personal 
blohtb  and  dottbs-selectton  of  domicile. 

While  it  is  the  rale  in  this  state  that  the 
wife  is  bound  to  follow  the  fortunes  of  her  hus- 
iMUdd  and  live  in  the  home  he  provides  for  her, 
this  rule  is  not  intended  to  reduce  her  to  help- 
lessness if  in  disregard  of  his  corresponding  duty 
to  provide  her  a  home  suitable  to  his  means  and 
station  in  life,  he  keeps  her  in  a  place  where  he 
has  withdrawn  from  her  nil  care  and  protec- 
tion and  allows  her  to  become  the  victim  of 
giosa  indignities. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  Jg  5-8 ;   Dec.  Dig.  ®=>3.] 

5.  Tbial  €=>260 — Instructions  Covered  bt 
Those  Given. 

The  refusal  of  an  Instruction  which,  in  sub- 
stance, was  covered  by  one  given,  and  was  mere- 
ly repetitive,  was  not  error. 

rEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {{  651-659;   Dec.  Dig.  <g=>260.1 

6.  Witnesses  €=958— Coicbetenot— Husband 
AND  Wm — Alienation  of  Affections. 

Rev.  St.  1909,  $  6354,  provides  that  no  per- 
son shall  be  disqualified  as  a  witness  in  any 
dvil  suit  or  proceeding  fay  reason  of  bis  inter- 
est in  the  event  as  a  party  or  otherwise.  Sec- 
tion 6359  provides  that  no  married  woman  shall 
be  disqualified  as  a  witness  in  any  civil  suit  or 
proceeding  prosecuted  by  or  against  her  hus- 
band in  the  cases  therein  specified,  and  that  no 
married  man  shall  be  disqualified  in  any  such 
dvil  suit  or  proceeding  prosecuted  by  or  against 
his  wife,  when  such  snit  or  proceeding  is  based 
upon  or  connected  with  any  matter  conducted 
by  him  as  the  agent  of  his  wife.  Eeld,  that 
neither  of  these  statutes  abrogates  the  common- 
law  disqualification  of  husband  or  wife  to  tes- 
tify for  or  against  the  other  in  a  suit  for  aliena- 
tion of  affections,  and  in  such  a  suit  by  the  wife 
the  husband  was  incompetent. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  g  166 ;    Dec.  Dig.  ®=>58.] 


Appeal  from  Circtilt  Court,  Sullivan  Coun- 
ty;   Fred  Lamb,  Judge. 

Action  by  Veda  McKay  against  Frank  P. 
McKay.  Judgment  for  plalntitf,  and  defend- 
ant appeals.    AfiSrmed. 

Scott  J.  Miller,  of  Chlllicothe,  for  appel- 
lant. Calfee  &  Painter  and  J.  M.  Watten- 
barger,  all  of  Milan,  and  E.  B.  Fields,  of 
Browning,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  for  the  recov- 
ery of  both  actual  and  exemplary  damages 
for  the  alienation  of  the  affections  of  her 
husband  by  defendant,  his  foster  father.  The 
jury  found  for  pilaintiff,  assessed  her  actual 
damages  at  $3,000,  and  exemplary  damages 
In  the  sum  of  $1,500,  but  on  the  hearing  of 
the  motion  for  a  new  trial  plaintiff  (moved 
thereto  by  expressions  from  the  court)  en- 
tered a  remittitur  of  $2,000,  whereupon  the 
motion  was  overruled,  judgment  was  render- 
ed for  plaintiff  for  $2,500,  and  defendant  ap- 
pealed. 

PlaintifF,  at  the  age  of  16,  and  Homer  Mo- 
Ka.y,  at  the  age  of  20,  were  married  in  SulU- 
van  county  In  January,  1912,  and  lived  to- 
gether until  November,  1914,  when  they  sep- 
arated. Plaintiff,  with  their  two  children,  re- 
turned to  her  father's  house,  and  Homer  con- 
tinued to  reside  with  defendant,  with  whom 
he  and  plaintiff  had  been  living.  The  evi- 
dence of  plaintiff  tends  to  show  that  defend- 
ant, actuated  by  virulent  hatred,  heaped  the 
grossest  indignities  and  Insults  upon  her  in 
the  presence  of  her  husband,  who  not  only 
exhibited  no  resentment  or  purpose  to  pro- 
tect her,  but  passively  acquiesced  in  such 
treatment,  finally  consented  to  their  separa- 
tion and  her  enforced  return  to  her  father, 
and  chose  to  remain  with  defendant  Fur^ 
ther  it  shows,  and  this  fact  virtually  Is  con- 
ceded, that  after  the  separation,  and  with 
the  aid  of  Insincere  protestations  that  he 
was  securing  means  to  establish  a  new  home 
for  himself  and  plaintiff  and  their  children. 
Homer,  prompted  by  defendant  induced  her 
to  join  in  the  execution  of  a  deed  to  defend- 
ant conveying  40  acres  of  land  Homer  had 
inherited  from  his  foster  mother,  on  the 
false  representation  that  defendant  had 
bought  the  land  at  a  fair  valuation.  De- 
fendant gave  Homer  a  check  In  pretended 
payment  of  the  purchase  price,  but  the  check 
was  not  presented  to  the  bank,  and  after- 
ward was  returned  to  defendant. 

The  petition  alleges: 

"That  the  defendant,  well  knowing  that  plain- 
tiff and  Homer  McKay  were  husband  and  wife, 
and  that  they  were  living  happily  together,  en- 
joying the  aid,  support,  companionship,  so- 
ciety, and  affection  of  each  other,  wrongfully, 
wickedly,  and  malidonsly  acted  with  the  wrong- 
ful, wicked,  and  malidous  intent  to  cause  plain- 
tiff's said  husband  to  cease  to  love  her,  and  to 
leave  and  abandon  her,  and  to  cease  living  with 
plaintiff  as  her  husband,  and  to  deprive  plain- 
tiff of  the  love,  aid,  support,  companionship, 
society,  protection,  and  affection  of  her  said  hus- 
band;   that  for  a  long  period  of  time,  to  wit. 
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for  several  montha,  clefcndant  pursued  tliis  wick- 
ed,  wrongful,  and  malicious  course  toward  plain- 
tiff and  her  said  husband,  until  finally,  on  or 
about  the day  of  November,  1914,  the  de- 
fendant, pursuant  to  his  said  wicked,  wrongful, 
and  malicious  intent,  did  wrongfully,  wickedly, 
and  maliciously  entice,  influence,  and  induce 
plaintiff's  said  husband  to  leave  and  abanilon 
her,  and  her  said  husband,  being  influenced  by 
and  acting  under  said  wrongful,  wicked,  and 
malicious  enticement,  influence,  and  inducement 
o:'  the  defendant,  did  leave  and  abandon  her,  and, 
being  influenced  by  and  ncting  under  said 
wrongful,  wicked,  and  malicious  enticement,  in- 
fluence, and  inducement,  has  ever  since  remained 
away  from  and  separate  and  apart  from  her. 
And  ever  since  said  abandonment  the  defendant 
has  wrongfully,  wickedly,  and  maliciously  de- 
tained and  harbored  plaintiff's  said  husband,  and 
has  kept  him  separate  and  apart  from  her,  and 
has  by  his  said  wrongful,  wicked,  and  malicious 
acts  and  conduct  deprived  plaintiff,  and  still 
deprives  her,  of  the  aid,  support,  companion- 
ship, society,  protection,  and  affection  of  her 
said  husband." 

[1]  In  the  first  instruction  given  at  the  re- 
quest of  plaintiff  the  Jury  were  told: 

"The  law  gives  her  a  right  of  action  against 
any  person  who  willfully  and  maliciously  en- 
tices, persuades,  induces,  or  influences  her  hus- 
band to  separate  or  remain  apart  from  her. 
Therefore,  it  you  shall  believe  from  the  evidence 
that  the  defendant,  Frank  P.  McKay,  willfully 
and  maliciously  so  conducted  himself,  as  al- 
leged in  plaintiff's  petition,  with  the  purpose  and 
intent  to  cause  the  separation  of  the  plaintiff's 
husband  from  her,  and  that  he  did  thereby  ac- 
complish such  purpose  and  intent,  then  year 
verdict  shall  be  in  favor  of  the  plaintiff." 

This  Instruction  Is  criticized  on  thegronnd 
that  It  Is  reversible  error  for  an  instruction 
which  assumes  to  cover  the  whole  case  and 
to  direct  a  verdict  to  refer  to  the  petition 
for  the  essential  facts  upon  which  the  right 
of  recovery  is  predicated. 

Where  the  evidence,  in  its  pliase  most  fa- 
vorable to  the  pleaded  cause,  is  sufficient  to 
warrant  a  recovery,  but  falls  short  of  sus- 
taining all  of  the  allegations  of  the  petition, 
it  is  reversible  error  to  refer  the  Jury  to  the 
petition  for  the  facts  of  the  case,  since  the  ef- 
fect of  such  practice  would  be  to  abolish  evi- 
dentiary limits  and  restrictions  and  to  allow 
the  plaintiff  to  recover  upon  alleged,  Irat  un- 
proved, facta  "It  was  the  duty  of  the  court 
to  tell  the  Jury  wliat  are  the  essential  facts 
to  be  found  under  the  pleadings."  Procter  v. 
Loomis,  35  Mo.  App.  loc.  Cit  488 ;  McGlnnls 
V.  Railroad,  21  Mo.  App.  399;  Remmler  v. 
Sh^iuit.  15  Mo.  App.  192 ;  Edelmann  v.  St  L. 
Trans.  Co.,  3  Mo.  App.  503 ;  Corrlster  v.  Eail- 
road,  25  Mo.  App.  619 ;  Webb  v.  Carter,  121 
Mo.  App.  147,  98  S.  W.  776.  But  this  rule 
does  not  obtain  in  instances  where  the  alle- 
gations are  no  broader  than  the  proofs  (Rem- 
mler V,  Shenult,  supra),  for  the  obvious  rea- 
son that  in  such  case  the  reference  to  the  peti- 
tion cannot  be  said  to  have  enlarged  the 
cause  defined  by  the  evidence.  Unless  refer- 
ence to  the  petition  has  the  effect  of  broaden- 
ing the  evidentiary  Issues,  it  should  not  be 
classed  as  prejudicial,  and  therefore  reversi- 
ble error,  though  it  is  a  practice  likely  to  mis- 
lead the  jury,  and  for  that  reason  should  be 
avoided. 


The  allegations  of  the  petition,  in  l^nd  are 
general,  not  specific,  and  contain  no  fact  not 
adequately  supported  by  proof.  There  Is  no 
room  for  the  contention  that  there  is  any 
discrepancy  between  allegation  and  proof. 
The  field  of  the  one  Is  as  broad  as  the  other 
and  no  broader,  and  an  instruction  which  re- 
ferred to  the  petition  for  the  facts  necessarily 
would  mean  the  same  as  one  which  referred 
only  to  the  evidence.  Moreover,  the  instruc- 
tion definitely  states  the  ultimate  facts  wlilcb 
would  entitle  plaintiff  to  recover  in  practi- 
cally the  same  form  of  their  averment  in  the 
petition.  It  may  be  accurately  said  that  the 
Jury  were  not  relegated  to  the  petition,  but 
were  told  what  facts,  If  found,  would  war- 
rant a  verdict  for  plaintiff.  The  addition  of 
the  words  "as  charged  In  the  petition"  neither 
added  to  nor  subtracted  from  the  stated  hy- 
pothesis, and  therefore  was  not  preJudlciaL 
State  V.  Scott,  109  Ma  loc.  cit  231,  19  S.  W. 
89;  Hartpence  v.  Rogers,  143  Mo.  loc.  dt. 
633,  45  S.  W.  650;  Britton  v.  St  Louis,  120 
Mo.  437,  25  S.  W.  366. 

[2,  3]  Complaint  is  made  of  prejudicial  er- 
ror in  the  seventh  instruction  given  at  the 
request  of  plaintiff  and  in  the  modification  by 
the  court  of  defendant's  eighth  instruction. 
On  the  hypothesis,  which  we  find  abundantly 
supported  by  evidence,  that  plaintiff  was 
compelled  to  leave  the  home  provided  by  her 
husband  because  defendant,  who  dominated 
that  household,  created  an  intolerable  situa- 
tion for  her  by  his  continued  hostile  and  bit- 
ter attitude  and  violent  and  truculent  con- 
duct towards  her,  and  by  his  open.  Incessant, 
and  successful  efforts  to  turn  her  husband 
against  her,  the  Instruction  told  the  Jury  that, 
in  leaving  her  husband  under  such  compul- 
sory circumstances,  plaintiff  was  not  guilty  of 
legal  desertion,  but,  on  the  other  hand,  that 
such  facts  would  constitute  an  abandonment 
of  her  by  her  husband.  The  eighth  Instruc- 
tion of  defendant  which  the  court  modified, 
in  dealing  with  the  same  subject,  told  the 
Jury  that  the  husband  Is  the  head  of  the  fam- 
ily, and  that  the  wife  has  no  right  to  leave  a 
suitable  home  he  provides  for  her,  without! 
good  and  sufficient  reasons  therefor,  and  "if 
she  [plaintiff]  left  his  hed  and  board  volunta- 
rily and  of  her  own  accord  teithout  rea«on- 
able  excuse  therefor,  the  plaintiff  cannot  re- 
cover," eta  The  modification  consisted  of 
the  interpolation  by  the  court  of  the  words 
we  have  italicized. 

We  do  not  share  the  view  of  counsel  for 
defendant  that  these  instructions,  as  well  as 
the  instruction  given  for  plaintiff  on  tlie 
measure  of  damages,  injected  extrinsic  and 
prejudicial  Issues  into  the  case  by  "making 
defendant  responsible  for  the  acts  of  Homer 
McKay,  who  was  the  husband  of  plaintiff," 
and  by  enlarging  the  pleaded  cause  of  action 
for  alienation  of  affections  into  an  omnibus 
action  wliich  Included  not  only  a  right  to  re- 
cover for  assault  and  slander  committed  by 
defendant,  but  also  to  recover  damages  for 
her  husband's  abandonment  of  her.    The  ia- 
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sue  of  whether  plaintiff  left  her  husband 
without  Just  cause  or  excuse,  or  because  she 
was  driven  from  home  by  her  father-in-law, 
after  he  bad  gained  complete  mastery  over 
the  mind  of  her  husband,  was  the  principal 
issue  of  fact  contested  at  the  trial,  and  re- 
lates to  the  most  Important  and  Indispensable 
ingredient  of  a  cause  for  alienation  of  affec- 
tions. Whether  the  wrongful  intenneddlet 
employs  seductive  arts  and  wiles,  or  violence 
and  intimidation,  or  both,  the  final  Issue  in 
such  cases  Is  whether  or  not  he  intentionally 
thrust  himself  between  husband  and  wife  and 
pursued  a  course  of  conduct  which  eventuat- 
ed in  the  destruction  of  their  marital  unity 
and  the  estrangement  of  one  spouse  from  the 
other. 

The  proofs  of  plaintiff  tend  to  show  that  de- 
fendant in  his  practices  ran  the  gamut  of  in- 
genious and  malevolent  resourcefulness.  He 
courted  and  cajoled  his  son,  and  at  times  re- 
sorted to  threats  and  intimidations  to  cause 
him  to  pat  away  his  wife,  and  by  slander  and 
abuse  of  her  made  her  position  one  of  humili- 
ation and  degradation  In  the  sight  of  her  hus- 
band, who,  instead  of  protesting  and  defend- 
ing her  wifely  honor  and  dignity,  seems  to 
have  fallen  into  the  attitude  of  regarding 
and  treating  her  as  one  who  deserved  the  re- 
proaches and  abuses  she  received. 

Certainly  proof  of  the  nature,  extent,  and 
ultimate  result  of  the  influence  defendant  ac- 
quired over  the  mind  of  his  son  and  exerted 
to  the  disruption  of  the  marital  relationship 
was  germane  to  the  issues  tendered  by  the 
petition,  and  the  court  did  not  err  tn  defining 
the  conditions  as  outlined  by  the  evidence 
which  would  Justify  the  act  of  plaintiff  in 
leaving  the  home  to  which  her  husband  had 
taken  her,  but  which  had  been  made  intoler- 
able. We  find  no  substantial  difference  be- 
tween the  instruction  as  asked  by  defendant 
and  as  modified  by  the  court  in  the  definition 
of  the  causes  which  would  excuse  the  wife 
for  leaving  her  husband.  The  Interpolated 
clause  "without  reasonable  excuse  therefor" 
has  the  same  meaning  as  the  previous  clause 
"without  good  and  sufficient  reasons  there- 
for" given  as  a  qualification  of  the  wifely 
duty  to  follow  the  fortunes  of  the  husband 
and  abide  in  the  home  he  provides  for  her. 
With  or  without  the  modification  the  Instruc- 
tion substantially  is  the  counterpart  of  plain- 
tiff's seventh  instruction,  which,  inferentially 
conceding  the  duty  of  the  wife  not  to  forsake 
the  home  of  her  husband  without  good  cause, 
submitted  an  hypothesis  of  facts  which,  if 
true,  constituted  such  good  cause. 

[4]  The  rule  that  the  wife  is  bound  to  fol- 
low the  fortunes  of  her  husband  and  to  live 
tn  the  home  he  provides  for  her  still  obtains 
in  this  state.  Coulter  v.  Coulter,  175  Mo. 
App.  1,  161  S.  W.  281 ;  Droege  v.  Droege,  52 
Mo.  App.  84 ;  Messenger  v.  Messenger,  56  Mo. 
329 ;  Kaster  v.  Kaster,  43  Mo.  App.  115 ;  Col- 
lett  y.  Collett,  170  Mo.  App.  590,  157  S.  W. 
90.    But,  as  we  observed  in  Coulter  r.  Coul- 


ter, supra,  this  rule  Is  not  intended  to  make 
the  wife  the  slave  of  the  husband  nor  to  re- 
duce her  to  helplessness,  if,  in  disregard  of 
his  corresponding  duty  to  provide  her  a  home 
suitable  to  his  means  and  station  in  life,  he 
keeps  her  in  a  place  where  he  has  withdrawn 
from  her  all  care  and  protection  and  allows 
her  to  become  the  victim  of  such  gross  in- 
dignities as  the  evidence  of  plaintiff  shows 
she  was  compelled  to  endure.  The  Instruc- 
tions under  consideration  correctly  defined 
material  Issues  and  were  essential  to  tbe 
proper  guidance  of  the  Jury. 

[6]  The  fourth  instruction  asked  by  defend- 
ant, which  the  court  refused  to  give,  in  sub- 
stance was  covered  by  the  eighth  instruction, 
and  its  refusal  may  be  sustained  on  the 
ground  that  it  was  merely  repetitive.  Other 
rulings  of  the  court  on  Instructions  of  which 
defendant  complains  were  so  clearly  proper 
that  special  reference  to  them  is  deemed  un- 
necessary. 

[6]  The  court  did  not  err  In  refusing  to 
permit  the  husband  of  plaintiff,  called  as  a 
witness  by  defendant,  to  testify,  for  tbe  alleg- 
ed reason  that  be  was  Incompetent  Our 
statutes  (sections  6354  and  6359,  B.  S.  1909) 
are  interpreted  as  an  enabling  act  "making 
persons  competent  under  certain  conditions 
who  at  common  law  under  like  conditions 
were  incompetent  witnesses."  lAyson  v. 
Cooper,  174  Mo.  loc.  dt.  223,  73  S.  W.  472,  97 
Am.  SL  Eep.  545.  They  do  not  go  far  enough 
to  abrogate  the  application  of  the  common- 
law  disqualification  of  husband  or  wife  to  tes- 
tify for  or  against  his  spouse  In  the  latter's 
suit  for  alienation  of  affections.  Counsel  for 
defendant  urges  as  applicable  an  exception  to 
the  hearsay  rule  which,  in  actions  of  this  char- 
acter, allows  evidence  to  be  received  of  decla- 
rations made  at  a  time  when  there  was  no  mo- 
tive to  deceive  by  the  spouse  whose  affections 
are  alleged  to  have  been  alienated  tending  to 
disclose  the  state  of  the  affections  of  such 
spouse  which  existed  during  the  exeition  of 
the  alleged  wrongful  influence  of  the  defend- 
ant. Fuller  V.  Robinson,  230  Mo.  22,  130  S.  W. 
343,  Ann.  Cas.  1912A,  938.  But  that  exception 
to  the  general  hearsay  rule  does  not  perform, 
and  should  not  be  stretched  to  perform,  the 
functions  of  an  enabling  statute  which  fur- 
ther encroaches  upon  the  field  of  common-law 
disability.  It  Is  one  thing  to  receive  evidence 
of  declarations  of  tbe  spouse,  alleged  to  have 
been  wickedly  influenced,  which  tend  to  dis- 
close his  state  of  mind  and  feelings,  and  a 
far  different  thing  to  permit  him  to  appear  as 
a  witness  in  bis  wife's  alienation  suit  and 
give  testimony  for  or  against  her.  Nothing 
short  of  a  le^slatlve  enactment  removing  his 
common-law  disability  would  be  sufiBcient 
warrant  for  holding  him  to  be  a  competent 
Witness  in  such  case.  The  ruling  excluding 
him  was  proper. 

There  is  no  prejudicial  error  in  the  record; 
and  the  Judgment  Is  afiBrmed.    All  concur. 
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McMnRRAX  T.  GARNETT.    (No.  11595.) 

(KiURas  City  Court  of  Appeals.    MUsourL 

Dec.  6,  1916.     Rehearing  Denied 

Jan.  17,  1916.) 

1.  PsaWCIPAI,   AND    AOENT   «=>3    —   DUTT    OF 

Agent— IjiABii^nr  fob  Miscondtjct. 

A  third  party  called  in  by  the  buyer  and 
seller  of  a  cigar  stand  merely  to  put  their  agree- 
ment in  legal  form  for  execution  was  not  lia- 
ble to  the  seller  as  for  a  breach  of  duty  as 
agent  after  the  buyer's  failure  to  pay. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  H  3-9,  11,  12;  Dec.  Dig. 
«=»3.] 

2.  Appeal  and  Ebbob  «=5>1001  —  Review— 
Vebdict. 

An  appellate  court  cannot  interfere  with  a 
jury's  finding  and  verdict  supported  by  substan- 
tial evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  K  3922,  3^18-3934;  Dec.  Dig. 
<8=>1001.] 

3.  Appeai.  and  Erbob  «=>980— Review— Evi- 

DENCB  SUPPOBTING  VKKDIOT. 

Where  verdict  was  for  plaintiff,  the  appel- 
late court  must  accept  the  evidence  in  his  favor 
as  wholly  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  37d5-3761;  Dec.  Dig.  «=> 
930.] 

4.  JusncBS  OF  Tint  Peace  *=»36— Civil  Ju- 
BisDicTioN— .Actions  Involvinq  Title  o» 

Realty— Statute. 

Rev.  St.  1909,  i  7397,  providing  that  no 
justice  of  the  peace  shedl  have  jurisdiction 
where  the  title  to  land  shall  come  in  question 
and  be  in  issue,  did  not  deprive  a  justice  of 
jurisdiction  to  try  an  action  by  the  seller  of  a 
cijrar  stand  against  his  agent  to  procure  the 
sale  for  the  latter's  breach  of  duty  in  acting  in 
concert  with  the  buyer  to  defraud  the  seller  by 
giving  him,  in  payment,  a  note  secured  by  a 
mortgage  on  a  worthless  lot  of  land,  since,  in 
order  for  title  to  real  estate  to  oust  a  jus- 
tice of  jurisdiction,  it  must  be  an  element  in 
issue  necessary  to  plaintiff's  recovery,  while  in 
the  instant  case  the  essential  bnsis  of  plaintiff's 
cause  of  action,  disloyalty  of  his  agent,  could 
be  shown,  whether  the  buyer  of  the  stand  bad 
title  to  the  mortgaged  lot  or  not,  mere  evidence 
of  the  disloyalty. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §S  83-97 ;  Dec.  Dig.  «=» 
36.1 

6.  Pbincipal  AND  Agent  «=371— Bbeach  of 
Agent's  Dutt— Basis  of  Liabilitt. 

In  an  action  by  the  seller  of  a  cigar  stand 
against  his  agent  to  negotiate  the  sale,  for  his 
disloyalty  in  niding  the  buyer  to  defraud  the 
seller  by  inducing  him  to  take,  in  payment,  a 
note  secured  by  a  mortgage  on  a  worthless  lot 
of  land,  the  seller  could  recover  although  the 
agent  made  no  positive  misrepresentations,  since 
such  an  action  is  based  not  only  upon  active 
representaticms,  but  also  upon  the  agent's  fail- 
ure to  reveal,,  and  his  concealment  of,  facta 
which  he  knows  and  which  he  should  disclose, 
an  agent,  who  occupies  a  fiduciary  relation,  be- 
ing bound  to  act  with  loyalty  and  in  good  faith. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S  147;  Dea  Dig.  «=»71.] 

6.  Pbincipal  and  Agent  «=5>79  —  Dott  of 
Agent  —  Action  fob  Bbeach  of  Dorr— 
Plea  ding — Vabiance. 

In  an  action  by  the  seller  of  a  cigar  stand 
against  his  agent  in  the  transaction  for  the 
latter's  breach  of  duty  in  aiding  the  buyer  to 
defraud  the  seller  by  inducing  the  latter  to  ac- 
cept in   payment,  a  note  secured  by  a  mort- 


gage on  worthless  land,  where  tbe  petition  al- 
leged that  the  mortgage,  when  signed  by  the 
buyer,  was  on  a  number  of  lota,  but  that  after- 
wards defendant  changed  the  description,  there- 
by substituting  a  still  more  worthless  lot  for  the 
lots  originally  in  the  mortgage,  which  "purport- 
ed to  convey  to  plaintiff  lot  9,  block  12,  in  South- 
side  addition,"  etc..  testimony  as  to  the  chang« 
in  the  mortgage  did  not  constitute  a  variance 
on  the  ground  that  the  petition  alleged  that  the 
original  mortgage  conveyed  one  lot  and  that  an- 
other was  fraudulently  inserted,  since  the'  quot- 
ed language  of  the  petition  meant  the  mortgase 
after  it  was  changed  and  not  as  originally 
drawn. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  ${  178-193;  Dec  Dig.  «=» 
79.] 

7.  Principal  and  Agent  e=»79  — Dutt  of 
Agent  —  Action  fob  Bbeach  — Delay  nr 
Suit. 

That  the  seller  of  a  dgar  stand,  defraud- 
ed by  the  buyer,  with  the  help  of  the  seller's 
agent  in  inducing  him  to  accept,  as  payment,  a 
note  secured  by  a  mcrtgage  on  a  worthless  lot, 
made  futile  efforts  to  find  the  buyer  after  the 
transaction,  to  collect  his  note,  and  was  slow  to 
realize  the  manner  of  the  fraud,  so  that  there 
was  a  delay  of  some  months  in  bringing  suit 
against  the  agent  did  not  release  the  latter. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §{  178-193;  Dec.  Dig.  «=» 
79.] 

8.  Principal  and  Agent  9=>79  —  Duty  o» 
Agent — Action  fob  Bbeacii — iNSTRtrcTioN. 

In  an  action  by  the  seller  of  a  cigar  stand 
against  his  agent  for  the  latter's  breach  of  duty 
in  having  enabled  the  buyer  to  defraud  the  sell- 
er by  inducing  the  latter  to  accept,  as  payment, 
a  note  secured  by  a  mortgage  on  a  woi-tUless  lot, 
an  instruction,  requiring  the  jury  to  find  that 
defendant  knowingly  and  intentionally  conduct- 
ed the  sale,  though  not  using  the  words  "fraudu- 
lently" and  "deceitfully,"  supplemented  by  a 
definite  and  explicit  instruction  that  plaintiff 
could  not  recover  unless  fraud  and  deceit  were 
found,  by  instructions  as  to  every  element  neces- 
sary to  create  the  cause  of  action,  and  by  an  in- 
struction that  unless  they  found  that  every  ele- 
ment of  fraud  set  oat  was  present  at  the  date 
of  the  transaction  in  question,  their  verdict 
should  be  for  defendant  agent,  sufficiently  pre- 
sented the  issues  to  the  jury,  and  was  not  er- 
roneous as  making  defendant  a  guarantor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  178-193;  Dec  Dig.  «=» 
79.] 

Johnson.  X,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Ducas,  Judge. 
"Not  to  be  officially  published." 
Action  by  James  H.  McMurray  against  J. 
S.  Oamett    From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Gamett  &  Gamett,  of  Kansas  City,  for  ap- 
pellant Hatch  &  Mlddlebrook,  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  This  case  originated  In  a 
justice  court  PlaintlCC  obtained  judgment 
there  and  defendant  appealed  to  the  circuit 
court,  where,  upon  trial  anew,  judgment  was 
again  rendered  In  plalntifTs  favor  and  de- 
fendant brings  the  case  here. 

The  legal  effect  of  the  petition  (when  Its 
various  allegations  are  boiled  down  and  con- 
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Btrued  as  ■  Jostlce  pleading  mnat  be)  Is  to 
state  a  cause  of  actioB  In  bebaK  of  a  princi- 
pal against  an  agent  for  loss  occasioned  by 
tbe  alleged  violation  of  the  agmt's  duty  to 
his  prlndpaL  The  ccmtroTersy  giew  out  of 
the  sale  of  plaintiff's  small  cigar  and  con- 
fectionery stand  In  tbe  Ten^le  Block  build- 
ing, in  Kansas  City,  to  one  Hertslet  Plain- 
tiff dalms  that  defendant,  acting  as  his 
(plaintiff's) '  agent,  fraudulently  induced  him 
to  sell  tbe  stand  and  accept  Hertslet's  worth- 
lees  note  In  payment  tbereof,  whereby  be 
lost  the  value  of  the  stand,  getting  nothing 
In  return  therefor;  that  defendant,  although 
plaintiff's  agent  and  by  him  relied  upon  and 
intrusted  with  the  duty  of  finding  a  pur- 
chaser and  attending  to  the  sale,  was  not 
loyal  to  plaintiff,  but  acted  in  the  entire  In- 
terest of  Hertslet,  the  buyer,  whereby  plain- 
tiff got  nothing  for  his  property. 

[1,  2]  It  Is  very  strenuously  insisted  by  de- 
fendant that  he  was  not  plaintiff's  agent  In 
the  matter  of  finding  a  buyer  for  the  stand; 
that  he  had  no  connection  with  the  sale 
thereof  except  to  draw  the  papers  connected 
with  the  trade  at  the  request  of  the  parties 
to  the  deal;  and  that  he  neither  made  fraud- 
ulent representations  nor  concealed  anything 
from  plaintiff  because  he  knew  nothing  more 
of  the  facts  than  plaintiff  did.  Of  course,  if 
the  facts  are  as  defendant  says  they  are,  he 
is  not  liable  in  any  manner  to  plaintiff,  since 
he  occupies  the  position  of  an  innocent  third 
party,  who,  having  nothing  to  do  with  caus- 
ing tbe  trade  and  knowing  nothing  of  the 
facts  or  the  representations  on  which  it  Is 
based,  is  called  upon  by  the  parties  to  put 
their  agreement  in  legal  form  for  execution. 
However,  the  question  wheth«  he  occupies 
this  position,  or  the  one  plaintiff  says  he 
does,  is  one  for  the  determination  of  the 
Jury ;  and  if  there  is  substantial  evidence 
to  support  plaintiff's  claim,  then  we  cannot 
Interfere  with  their  finding  and  verdict 

We  have  carefully  read  the  record  and  are 
of  the  opinion  that  there  is  substantial  evi- 
dence to  support  plaintiff's  claim  that  de- 
fendant acted  as  hla  agent;  that  plaintiff 
relied  upon  defendant  to  make  tbe  trade  and 
intrusted  the  whole  matter  to  him;  that 
plaintiff  was  Induced  to  trade  through  de- 
fendant's representations;  that  defendant 
refrained  from  telling  plaintiff  facts  which 
be  knew,  and  which  loyalty  to  his  principal 
required  blm  to  reveal,  and  which  if  he  had 
revealed  would  have  defeated  the  trade. 

[S]  In  view  of  tbe  verdict,  we  must  accept 
the  evidence  In  plaintiff's  favor  as  wholly 
tme,  and  It  tends  to  show  tbe  following 
facts:  Plaintiff  owned  a  small  cigar  and 
confectionery  stand  in  tbe  Temple  Block, 
which  was  worth  at  least  |135.  Defendant 
visited  blm  there  and  told  him  he  was  In 
the  business  of  "legal  and  financial  adviser," 
and  made  "business  investigations  a  spedal- 
ty";  that  he  bad  several  dgar  stands  listed 
for  sale  and  could  find  a  purchaser  for 
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plalntUTs  stand.  Thereupon  plaintiff  gave  It 
to  blm  for  sale.  Shortly  thereafter  plain- 
tiff was  sent  for  to  come  to  defendant's  of- 
fice, and  when  he  reached  there  defendant 
informed  blm  be  had  sold  the  stand  for  (135, 
and  the  purchaser  was  to  pay  half  cash. 
Later  he  said  as  the  purchaser  wanted  to 
enlarge .  tbe  stand,  he  could  not  pay  cash, 
but  would  give  a  mortgage  on  six  lots  in 
Arcadia,  Crawford  county,  Kan.,  securing 
the  purchaser's  note  for  the  purchase  price. 
Plaintiff  knew  nothing  about  the  lots,  bad  no 
way  of  knowing  anything  about  them,  ex- 
cept what  defendant  told  him,  and  relied  up- 
on defendant's  representations  In  regard 
thereto,  which  were  that  tbe  lots  were  good 
lots,  60  by  150  feet,  and  worth  (200  or  $300 
apiece;  that  defendant  looked  over  the  ab- 
stract and  handed  it  to  plaintiff  saying  It 
was  good;  that  thereupon  a  mortgage  on  tbe 
lots  was  drawn  up,  securing  Hertslet's  note 
for  $136,  which  was  delivered  to  plaintiff, 
and  the  dgar  stand  was  turned  over  to  the 
buyer.  Plaintiff's  evidence  is  to  the  further 
effect  that  as  soon  as  the  purchaser  obtained 
possession  of  the  stand  it  was  moved  out 
and  taken  elsewhere,  and  the  purchaser  dis- 
appeared, and  has  never  been  seen  since. 
He  left  owing  bis  landlady  bis  board  dill, 
and  plaintiff  has  never  been  able  to  collect 
anything  on  the  note.  There  is  also  evidence 
to  tbe  effect  that  the  mortgage  drawn  by  de- 
fendant and  signed  by  Hertslet  was  on  six 
lots  in  Arcadia,  Kan.,  but  after  it  was  sent 
to  that  state  for  record,  defendant  procured 
the  deputy  recorder  to  change  the  description 
to  lot  9,  block  12,  in  Southslde  addition  to 
Arcadia;  that  lot  8  was  merely  a  fragment 
of  a  lot  left  after  the  right  of  way  of  a  rail- 
road ran  through  the  block,  and  said  lot  as 
thus  left  was  worthless  for  any  purpose; 
tl^it  Hertslet  did  not  have  title  to  It;  and 
that  defendant  knew  tbe  condition  and 
worthlessness  of  tbe  lot  at  the  time.  It  Is 
needless  to  set  out  in  detail  the  evidence  as 
to  defendant's  knowledge  of  the  true  situa- 
tion. Suffice  it  to  gay  that  it  was  by  a  wit- 
ness other  than  plaintiff,  and,  if  believed  by 
tbe  Jury,  undoubtedly  Justified  them  In  find- 
ing that  defendant  knew  the  true  facts. 

[4]  It  is  urged  that  Hertslet's  title  to  the 
mortgaged  lot  was  involved  in  tbe  case,  and 
that,  as  this  is  a  suit  from  a  Justice  court, 
neither  the  drcult  nor  this  court  has  any 
jurisdiction  because  a  justice  has  no  juris- 
diction In  a  case  involving  title  to  real  estate. 
Section  7397,  E.  S.  Mo.  1909,  says: 

"No  justice  of  the  peace  shall  have  jurisdio- 
tion  tB  hear  or  try  any  action  •  •  •  where 
the  title  to  any  lands  •  •  *  shall  come  in 
question  and  be  In  issue." 

Prior  to  1879  the  last  clause  of  this  statute 
merely  read  "shall  come  In  question."  Sec- 
tion  4,  chap.  177,  R.  S.  Mo.  1865.  But  in 
the  revision  of  1879  the  words  "and  be  in 
Issue"  were  added.  Section  2837,  art  2,  p. 
475,  R.  S.  Mo.  1879,  vol.  1.  So  that  under 
our  statute  the  title  must  not  only  come  In 
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question,  but  It  must  be  In  Issue.  In  order 
for  title  to  real  estate  to  oust  a  Justice  of 
Jurisdiction,  it  must  be  an  element  in  Issue 
necessary  to  plaintiff's  recovery,  and  without 
a  determination  of  wUcb  plalntUTs  case  can- 
not stand.  Gregory  t.  Kanouse,  11  N.  J. 
Law,  62l  Whenever  the  declaration  Is  of 
such  a  character  that  under  the  Issues  raised 
by  ttae  pleading  the  plaintiff  is  bound  to 
either  prove  or  disprove  a  title  to  land,  then 
the  Justice  has  no  Jurisdiction.  Jakeway  v. 
Barrett,  38  Vt  316.  If  the  question  of  tltie 
be  decisive  of  the  case,  then  the  Jurisdiction 
of  the  Justice  ceases.  State  ex  reL  v.  Ganz- 
bom,  62  Mo.  App.  220. 

The  constitutive  fact  of  plalntUTs  cause  of 
action  was  disloyalty  on  the  part  of  an  agent 
to  his  principal.  That  could  be  shown  wheth- 
er Hertslet  had  title  or  not  The  proof  is, 
according  to  the  Jury's  finding,  that  plaintiff 
went  Into  the  trade  owning  a  cigar  stand  and 
came  out  with  nothing,  the  lot  being  so  ut- 
terly worthless  as  not  to  pay  for  foreclosure. 
The  question  whether  Hertslet  did  or  did  not 
have  title  thereto  was  not  essential  to  plain- 
tiff's case.  That  the  buyer  did  not  have  title 
Is  merely  another  circumstance  evidencing  the 
disloyalty  In  issue.  So  that  his  title  was  not 
"In  question  and  in  Issue,"  but,  as  said  by 
KUlson,  J.,  in  Adams  v.  Kills,  86  Mo.  App. 
843,  loc.  dt.  345,  "it  was  merely  a  matter  of 
evidence  in  proof  of  a  fact"  See,  also,  Davis 
V.  Creamer,  179  Mo.  App.  374,  loc.  cit  375, 
166  S.  W.  819. 

The  cause  of  action  stated  in  plalntUTs 
petition  can  be  upheld,  regardless  of  wheth- 
er plaintiff  went  far  enough  in  bis  proof  to 
show  that  Hertslet  did  not  have  UUe  to  the 
lot  Defendant  claims  the  proof  did  not  go 
far  enough  to  show  this.  We  need  not  decide 
whether  it  did  or  not,  since  there  is  enough 
to  sustain  the  cause  of  action  alleged,  even 
if  Hertslet  had  title  thereto. 

[t]  It  is  next  claimed  that  there  is  no  evi- 
dence of  any  misrepresentations  in  the  case. 
We  think  there  is,  but  it  must  be  remembered 
that  the  case  is  not  founded  upon  active  rep- 
resentations alone,  but  is  also  upon  a  fail- 
ure to  reveal,  and  a  concealment  of,  facts 
which  the  agent  knew  and  which  it  was  his 
duty  to  reveal.  This  is  a  suit  between  prin- 
cipal and  agent,  and  not  between  parties  who 
are  strangers  or  adversaries  dealing  with 
each  other  at  arm's  length,  and  where  each 
must  be  wary  and  look  out  for  himself.  De- 
fendant occupied  a  fiduciary  relation,  and 
was  bound  to  act  with  loyalty  and  good  faith, 
and  a  failure  to  do  so  renders  him  liable. 
Myers  v.  Adler,  188  Mo.  App.  607,  176  S.  W. 
638. 

[6]  The  testimony  as  to  the  change  In  the 
mortgage  cannot  be  held  to  be  inconsistent 
with  the  allegations  of  the  petition.  Nor  was 
such  evidence  outside  the  allegations  of  the 
petition,  or  statement  as  such  pleading  in  a 
Justice  court  is  more  properly  termed.  That 
statement,  when  fairly  Interpreted,   alleges 


that  the  mortgage  when  signed  by  HertSIeC 
was  on  a  number  of  lots  in  Arcadia,  but  that 
afterwards  defendant  changed  the  descrip- 
tion "thereby  substituting  a  still  more  worth- 
lees  lot  for  the  lots  originally  in  said  mort- 
gage." The  evident  meaning  of  the  statement 
is  that  the  mortgage  was  originally  on  a  num- 
ber of  lots,  but  was  afterwards  charged  to 
lot  9.  Hence,  the  claim  that  the  statement 
alleges  that  the  original  mortgage  conveyed 
lot  9  and  another  lot  was  fraudulently  insert- 
ed, cannot  be  maintained.  When  the  state- 
ment refers  to  the  mortgage  as  having  "par- 
ported  to  convey  to  plaintiff  lot  8,  block  12, 
In  Southside  addition  to  the  town  of  Arcadia, 
Kansas,"  it  means  the  mortgage  after  it  liad 
been  changed,  and  not  the  mortgage  as  origi- 
nally drawn  and  intended.  Hence  there  Is 
neither  variance  nor  failure  of  proof  in  the 
case.  In  addition  to  this,  the  evidence  of  the 
deputy  recorder  as  to  the  change  in  the  mort* 
gage  before  It  was  recorded  was  a  circum- 
stance bearing  on  the  loyalty  of  the  agent  to 
the  principal,  and  this  evidence  was  fully 
supported  by  an  allegation  to  that  effect  In 
the  petition,  and  if  there  was  any  inconsisten- 
cy in  the  allegations  of  the  petition  as  to  the 
lots  intended  to  be  covered  by  the  mortgage, 
it  was  apparent  on  the  face  thereof  rendering 
it  amenable  to  attack  If  any  had  been  made. 

£7]  The  fact  that  plaintiff  made  futUe 
efforts  to  find  Hertslet  and  to  collect  his  note 
and  was  slow  to  realize  the  manner  In  which 
be  had  gotten  into  his  unfortunate  situation 
does  not  release  defendant  This  is  not  a 
suit  by  plaintiff  against  Hertslet  for  rescls- 
Bion,  but  by  a  principal  who  Intrusted  the  en- 
tire matter  of  making  a  sale  to  bis  agent, 
with  no  opportunity  to  know  or  learn  the 
facts  for  himself.  Hence  the  doctrine  as  to 
placing  defendant  "in  statu  quo"  and  of 
"caveat  emptor"  have  no  application.  De- 
fendant was  not  Injured  by  plaintiff's  delay 
of  a  few  months  in  bringing  suit  It  was 
doubtless  plaintiff's  duty  to  do  what  he  could 
to  make  his  loss  as  light  as  possible,  but  that 
ought  not  to  relieve  the  defendant  from  lia- 
bility for  the  loss  he  caused.  In  a  cose  of 
tills  kind,  the  agent  cannot  set  up  the  princi- 
pal's negligence  as  a  defense.    31  Gya  1431. 

[8]  We  do  not  think  plaintiff's  instruction 
is  open  to  the  charge  that  it  makes  defend- 
ant a  guarantor  of  the  transaction.  It  re- 
quires the  Jury  to  find  that  def«idant  "know- 
ingly and  intentionally"  conducted  the  sale, 
etc.  If  It  did  not  use  the  words  fraudulently 
and  deceitfully,  the  jury  were  very  definitely 
and  explicitly  told.  In  defendant's  instruc- 
tion No.  1,  that  plaintiff  could  not  recover, 
unless  fraud  and  deceit  were  found,  and  th^i 
were  also  definitely  informed  as  to  every  ele- 
ment necessary  to  create  a  cause  of  action 
based  thereon,  and  that  unless  the  Jury  found 
that  each  and  every  element  of  fraud  therein 
set  out  was  present  at  the  date  of  the  trans- 
action in  question,  thai  their  verdict  should 
be  for  defendant  The  Instractions  present- 
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ed  tbe  Issues  very  cletirly  to  the  jai7,  and 
they  could  not  hare  misunderstood  them.  - 

It  may  be,  as  defendant  contends,  that  he 
was  not  plaintiff's  agent  to  find  a  buyer  for, 
and  make  a  sale  ot,  the  cigar  stand,  but  there 
Is  substantial  evidence  that  he  was,  and  that, 
as  a  direct  result  of  his  disloyalty  to  his  prin- 
cipal, the  latter  lost  the  value  of  tbe  stand. 
In  such  case  we  have  no  right  to  question  tbe 
Jury's  finding. 

The  Judgment  must  be  affirmed.  It  la  so 
ordered. 

ELLISON,  P.  J.,  concura    JOHNSON,  J, 

dissents. 


J.  A  LAMY  MFG.  CO.  v.  MISSOURI  PAO. 
RY.  CO.    (No.  11785.) 


(Kansas  City  Court  of  Appeals. 
Jan.  17.  1916.) 
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1.  Gabbiebb  ®=>175  —  FAZLmiB  to  Dblivkb 
SHrPMEMTs— Liability. 

Plaintiff  delivered  to  defendant  railway 
company  two  sbipments  of  merchandise  consign- 
ed to  C.,  a  station  on  the  line  of  a  connecting 
carrier,  for  which  only  prepaid  shipments  were 
received.  The  freight  was  prepaid  on  one  of  the 
shipments,  but  not  on  the  other,  defendant's 
agent  having  failed  to  inform  plaintiff  of  the 
fact  that  it  was  a  "prepay  station,"  and  to  re- 
quire prepayment  of  the  charges.  The  connect- 
ing  carrier  carried  both  shipments  to  the  next 
station  beyond  C,  and  the  consignees  refused  to 
accept  delivery  at  that  station.  One  of  the 
shipments  was  returned  to  plaintiff  on  payment 
of  freight  charges,  but  part  of  the  contents  of 
the  shipment  had  been  purloined  and  the  re- 
mainder had  greatly  depreciated  in  market  val- 
ue. The  other  shipment  was  not  delivered  to 
plaintiff  because  it  refused  to  pay  storage  charg- 
es, without  tbe  payment  of  which  delivery  was 
refused,  and  plaintiff  claimed  the  full  market 
value  of  that  shipment  Held,  that  tlie  loss  in 
both  instances  was  cauised  by  the  fault  of  one  or 
both  carriers,  and  defendant  was  liable  to  plain- 
tiff therefor,  as  its  contract  with  plaintiff  re- 
quired it  and  its  connecting  carrier  to  deliver  tbe 
shipments  at  their  destination,  and  they  had  no 
right  to  demand  that  the  consignees  accept  de- 
livery at  another  station. 

CEJd.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  H  764,  765;  Dec.  Dig.  «=>175.] 

2.  Action     iS=»27   —   Faildbe   to    Dkliveb 
Shipments— AcnoNS—NATUBE. 

A  petition  alleged  that  plaintiff  delivered 
to  defendant  a  shipment  of  merchandise  for 
shipment^  and  transportation  to  C.,  and  there 
to  be  delivered  to  a  named  consignee  for  a  con- 
sideration to  be  paid  by  tbe  consignee,  that  de- 
fendant accepted  the  shipment  and  undertook 
the  transportation,  that  thereupon  it  became  and 
was  its  duty  to  transport  and  deliver  tbe  goods 
with  reasonable  dispatch  and  in  good  order  and 
condition,  that  defendant  failed  to  transport  and 
deliver  them  within  a  reasonable  time,  and 
plaintiff  was  compelled  to  order  tbe  goods  re- 
shipped'  and  delivered  to  it,  which  defendant  un- 
dertook to  do,  but  that  defendant  failed  to 
transport  and  deliver  the  goods  to  plaintiff,  that 
part  of  them  were  returned,  but  that  a  large 
part  were  never  delivered,  and  tlie  portion  which 
was  delivered  was  greatly  damaged  and  de- 
teriorated in  value.  In  another  connt  it  made 
similar  allegations  respecting  another  shipment, 
except  that  it  was  alleged  that  the  goods  includ- 
ed in  that  shipment  were  not  delivered  to  plain- 
tiff.   Held,  that  the  cause  pleaded  In  each  count 


was  in  substanoe  ex  contractu  and  not  ex 
delicto,  since  while  allegations  that  defendant 
agreed,  undertook,  or  promised  to  carry  goods, 
are  as  germane  to  a  cause  ex  delicto  as  to  one 
ex  contractu,  if  in  addition  to  such  averoMnts  a 
consideration  is  averred  for  the  agreement,  un- 
dertaldng,  or  promise,  the  pleading  is  usually 
regarded  as  stating  a  cause  ex  contractu. 

[Ed.  Note.— For  other  cnses,  see  Action.  Cent. 
Dig.  H  160-195;    Dec.  Dig.  «=>27.] 

3.  Cabbiers  Q=»76  —  FAiLtrsK  to  Deuvkb 
Shipments— Actions— Pabtiks. 

A  suit  on  a  transportation  contract  is 
properly  brought  in  the  name  of  the  consignor, 
whether  he  is  the  owner  or  not. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  256-271,  363 ;   Dec  Dig.  <S=»78.] 

4.  Cabriebs  «=>94  —  Failure  to  Deliveb 
Shipments— Actions— Natdbe. 

The  plaintiff  in  an  action  against  a  carrier 
for  a  failure  to  deliver  a  shipment  may  either 
sue  in  tort  as  for  a  breach  of  the  carrier's  com- 
mon-law duty  to  deliver,  or  for  the  breach  of  the 
contract  of  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  867-^95,  456;    Dea  Dig.  «=394.J 

Appeal  from  Circuit  (3ourt,  Pettis  County; 
H.  B.  Sbaln,  Judge. 
"Not  to  be  officially  published." 
Action  by  J.  A  Lamy  Manufacturing  Com- 
pany against  the  Missouri  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

C.  D.  Corum  and  Edw.  J.  White,  both  of  St 
Louis,  for  appellant.  Montgomery  &  Mont- 
gomery, of  Sedalla,  for  respondent 


JOHNSON,  J.  This  is  an  action  for  dam- 
ages for  the  failure  of  defendant,  a  common 
carrier,  to  deliver  two  shipments  of  merchan- 
dise received  from  plaintiff  at  Sedalla  for 
transportation  and  delivery  at  Crowder,  Mo., 
to  the  Crowder  Stores  Company  and  J.  W. 
Carlisle,  the  respective  consignees. 

£)ach  shipment  is  made  the  subject  of  a 
separate  count  in  the  petition.  The  first 
count  alleges: 

"That  on  the  28th  day  of  July,  1913,  it  de- 
livered to  tbe  defendant  at  its  said  station  in  the 
said  city  of  Sednlia  a  shipment  of  goods,  wares, 
and  merchandise  consisting  of  union  suits, 
gloves,  hose,  pants,  and  shirts  of  the  value  of 
S179.15  for  shipment  and  transportation  to 
Crowder,  Mo.,  and  there  to  be  delivered  to  the 
consignee,  the  Crowder  Stores  Company,  for  the 
proper  consideration  to  be  paid  it  by  said  con- 
signee. That  the  defendant  accepted  said  ship- 
ment and  undertook  said  transportation.  That 
thereupon  it  became  and  was  the  duly  of  the  de- 
fendant to  transport  and  deliver  said  goods  with 
reasonable  dispatch,  and  to  deliver  the  same  in 
good  order  and  condition  to  said  consignee.  That 
the  defendant  failed  to  transport  and  deliver 
said  goods  to  said  consignee  within  a  reasonable 
time  and  plaintiff  was  compelled  to  and  did  or- 
der the  goods  reshipped  and  delivered  to  it 
wliich  the  defendant  undertook  to  do,  but  that 
defendant  failed  to  transport  and  deliver  said 
goods  back  to  plaintiff.  That  part  of  said  goods 
were  returned,  but  a  large  part  thereof  were 
never  delivered,  and  that  that  portion  which  was 
delivered  was  greatly  damued  and  deteriorated 
in  value,  and  plaintiff  suffered  ^reat  loss  and 
damage,  including  the  freight  paid  by  it  aggre- 
gating the  sum  of  |150." 


^s>For  other  cases  >se  aam»  topic  and  KBY-NUUBBR  la  aU  Key-Numbered  Digests  and  Indexes 
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The  allegations  In  the  second  count  which 
deal  with  the  shipment  to  Carlisle  sttb- 
stantlally  are  the  same,  with  the  exception 
that  It  is  alleged  that  these  goods  were  not 
delivered  to  plaintiff.  The  answer  is  a 
general  denial.  A  Jury  was  waived,  and 
Judgment  was  rendered  for  plaintiff  on  both 
counts.    Defendant  appealed. 

On  July  26,  1913,  plaintiff,  a  merdiant  at 
Sedalla,  delivered  to  defendant  a  case  of 
merchandise  of  the  value  of  $179.16  for 
transportation  and  delivery  to  the  Crowder 
Stores  C!ompany  at  Crowder,  a  prepay  sta- 
tion on  the  line  of  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  a  connecting  carrier, 
to  which  defendant  delivered  the  case  at  St 
Louis. 

By  a  prepay  station  is  meant  one  for  which 
shipments  are  not  received  without  payment 
of  freight  charges  at  the  receiving  station 
for  the  reason  that  no  agent  is  kept  at  a 
prepay  station.  Defendant  knew,  but  plain- 
tiff did  not  Imow,  that  Crowder  was  such 
a  station,  and  from  the  evidence  of  plaintiff 
It  appears  that  it  was  the  duty  of  defendant's 
agent  at  Sedalla  to  inform  plaintiff  of  that 
fact  and  require  the  prepayment  of  the 
charges,  but  the  agent  failed  to  impart  that 
information  to  plaintiff  and  accepted  the  ship- 
ment as  one  for  which  the  transportation 
charges  should  be  paid  by  the  consignee  at 
destination.  Having  no  agent  at  Crowder  to 
collect  the  expense  bill,  the  San  Francisco 
Company  carried  the  case  to  Vanduser,  the 
next  station  beyond  Crowder,  anc^  mailed  a 
notice  to  the  consignee  to  call  at  that  sta- 
tion and  pay  the  charges  and  receive  the 
goods.  The  consignee  would  not  receive  the 
goods  at  Vanduser,  and  after  plaintiff  con- 
sumed more  than  a  year  in  a  contlnoas  ef- 
fort to  have  the  case  delivered  at  Crowder, 
It  finally- was  compelled  to  order  the  case  re- 
turned to  Sedalla.  It  came  baclc  over  the 
same  route  and  was  redelivered  by  defend- 
ant to  plaintiff  on  payment  of  the  freight 
charges.  At  some  time  during  its  long  ab- 
sence the  case  had  been  opened  and  part  of 
its  contents  purloined.  The  remainder  of 
the  goods  had  greatly  depreciated  in  market 
value,  and  the  damages  claimed  by  plaintiff 
Include  the  value  of  the  stolen  goods  and 
the  loss  occasioned  by  the  shrinkage  of  the 
remainder  in  market  value.  The  case  ship- 
ped to  Carlisle  was  delivered  to  defendant 
two  days  after  the  other  shipment,  and  the 
charges  were  prepaid  by  plaintiff.  Instead 
of  unloading  this  case  at  Crowder,  as  it 
should  have  done,  the  San  Francisco  Com- 
pany carried  it  to  Vanduser  and  kept  It 
in  storage  more  than  a  year  until  its  return 
to  Sedalla  was  ordered  by  plaintiff,  the  con- 
signees having  refused  delivery  at  Vanduser. 
The  San  lYandsco  Company  returned  the 
case  to  Sedalla,  but  not  over  defendant's 
line,  and  charged  expenses  for  storage 
■  against  It,  which  plaintiff  refused  to  pay. 
Because  of  this  refusal  the  case  was  not 


returned  to  plaintiff,  and  the  damages  claim- 
ed in  the  second  count  are  the  full  market 
value  of  those  goods  which  plaintiff  treats  as 
having  been  converted. 

[1]  It  is  too  clear  for  argument  that  In 
both  instances  the  loss  was  caused  by  the 
fault  of  one  or  both  of  the  carriers,  and  in 
either  case  defendant  is  liable  to  the  injured 
party.  As  to  the  second  shipment  there  was 
no  semblance  of  excuse  for  the  refusal  (for 
it  amounted  to  that)  of  tiie  connecting  car- 
rier to  deUver  it  at  the  agreed  destination, 
since  the  charges  were  preinid.  As  to  the 
first,  the  mistake  of  defendant's  agent  at 
Sedalla  afforded  no  Justification  for  the  re- 
fusal to  carry  the  goods  to  Crowder,.  espe- 
cially after  plaintiff.  In  respoDsa  to  defend- 
ant's request,  did  pay  the  charges.  The  con- 
tract of  defendant  with  plaintiff  required 
defendant  and  Its  connecting  carrier  to  deliv- 
er the  cases  at  Crowder,  and  the  latter  car- 
rier had  no  right  to  demand  that  the  con- 
signees accept  delivery  at  another  station. 

[2,  S]  But  counsel  for  defendant  argue  that 
the  action  must  fall  for  the  reason  that  in 
legal  substance  it  is  an  action  ex  delicto,  and 
the  consignees — ^not  plaintiff  the  consignor^ 
are  the  only  proper  parties  to  prosecute  an  ac- 
tion for  such  loss.  The  argument  is  untenable 
for  several  reasons,  only  one  of  which  needs 
be  mentioned.  The  cause  pleaded  in  each 
count  is,  in  substance,  ex  contractu,  and  not 
ex  delicto,  and  the  rule  is  well  settled  that  *. 
suit  on  a  transportation  contract  is  properly 
brought  in  the  name  of  the  consignor,  wheth> 
er  he  be  the  owner  or  not.  Steamship  Co. 
V.  Railroads,  144  Mo.  App.  loc.  dt  S3,  128  B. 
W.  822;  Atchison  v.  Railroad,  80  Mo.  213; 
Boss  V.  Railroad,  119  Mo.  App.  loc.  dt  294, 
95  S.  W.  977;  Vanbusklrk  v.  RaUroad,  131 
Mo.  App.  loc  cit  363,  111  S.  W.  832. 

[4]  A  plaintiff  In  an  action  of  this  charac- 
ter has  the  option  of  suing  in  court  as  for  a 
breach  of  the  carrier's  common-law  duty  to 
deliver  or  of  suing  for  a  breach  of  the  con- 
tract of  affreightment  Frequ^itly  it  Is 
difficult  to  determine  which  action  the  plead- 
er has  elected  to  pursue,  since  such  allega- 
tions as  "the  defendant  agreed"  or  "under' 
took"  or  "promised"  to  carry  the  goods  are 
as  germane  to  a  cause  ex  delicto  as  to  one 
ex  contractu.  But  where,  in  addition  to 
such  averments,  the  pleader  farther  avers  a 
consideration  for  such  agreement,  under* 
taking,  or  promise,  the  authorities  incline  to 
the  view  that  the  declaration  should  be  re- 
garded as  stating  a  cause  ex  contractu.  8 
Hutchinson  on  Carriers  (3d  Ed.)  |  1328; 
Smith  V.  Seward,  3  Pa.  342 ;  Meade  t.  Rail- 
road, 183  Mo.  App.  loa  dt  361,  166  S.  W. 
1116. 

There  is  no  merit  In  defendant's  point  re- 
lating to  the  measure  of  damages.  The  case 
was  fairly  tried,  and  the  Judgment  la  tor  the 
right  party. 

Affirmed.    AU  concuc 
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GATELY  OUTFITTING  CO.  ▼.  VINSON. 

(So.  11782.) 

(Eanau    City    Conrt    of    Appeals.      Bliasouii. 
Jan.  17,  1916.) 

1.  Tbiai.  «=>178— Motion  fob  Pkbemftobt 
iNSTBUCnON — Dbtbrminatior. 

On  motion  for  a  peremptory  instructi(w  by 
defendant,  the  evidence  must  be  considered  in 
tbe  light  most  favorable  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  401-403 ;   Dec.  Dig.  <S=>n8.] 

2.  Pabent  and  Child  e=>&  —  Suffobt  of 
Child — Actions— Evidence. 

Evidence  in  an  action  on  account  against  a 
father  for  clothing  sold  his  children  for  his  ac- 
eonnt  held  to  sustain  an  order  refusing  defend- 
ant's requested  peremptory  instruction. 

[Ed.  Note. — For  other  cases,  see  Parent  end 
ChUd,  Cent.  Dig.  {S  33-62;   Dec.  Dig.  <S=33.] 

S.  Husband  and  Wife  ®=>19— Keoessabixs 
— Agency  of  Wife  fob  Husband. 

The  authority  of  the  wife  to  purchase  ac- 
tual necessaries  for  minor  children  suitable  to 
their  station  in  life  need  not  be  based  on  any 
theory  of  agency  express  or  implied,  since  the 
wife  and  minor  children  are  entitled  by  law  to 
support  from  the  husband,  and,  if  he  fails  there- 
in, a  tradesman  may  supply  them  at  his  charge 
without  his  consent. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  JSS  109,  121-138, 142, 146,  322; 
Dec.  Dig.  «=»19.] 

4.  Pabent  and  Child  ®=s>3  —  Sxtppobt  of 

Child — "Necessabies." 

">fecea8ariea"  for  the  furnishing  of  which 
to  his  children  the  parent  is  liable,  although 
furnished  without  his  consent,  include  food, 
drink,  clothing,  washing,  medicines,  instruction, 
and  suitable  places  of  residence. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S§  33-62;    Dec  Dig.  €=33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessaries.] 

&  Husband  and  Wife  ^=»19— Necessabos. 

Although  the  husband  has  the  right  to  con- 
trol tbe  style  of  living  for  his  family,  provided 
be  selects  that  which  is  reasonably  suitable  to 
his  means  and  station  in  life,  though  they  are 
not  strict  necessaries,  the  wife  has  implied  au- 
thority to  purchase  on  the  husband's  credit 
those  things  which  his  family's  mode  of  life 
classifies  as  necessaries. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  109,  121-138,  142,  146,  822; 
Dec  Dig.  <S=»I9.] 

8.  Husband  and  Wife  «=»235— Aobnoy  of 
Wife — Pubchase  of  Necessabies— Actions 
— Ikstbuctions. 

Id  the  absence  of  an  express  revocation  of 
•  wife's  anthorit^  to  bind  the  husband  for  neces- 
saries supplied  his  children,  an  instruction  in  an 
action  against  the  husband  that  the  mother  was 
a  proper  person  to  determine  what  necessaries 
Were  needed  by  her  children  is  not  error. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  M  589,  84^-862,  982;    Dec 
Dig.  •S=>235.] 

7.  Pabent  and  Child  «=»3— Suppobt  of  Mi- 
nor—Action»—Bubden  of  Pboof. 

Where  a  tradesman  furnishes  goods  to  a 
minor  as  necessaries,  he  must  show  in  an  action 
against  the  father  that  they  were  such  as  chil- 
dren in  like  condition  in  life  are  usually  sup- 
plied with,  and  also  that  they  were  strict  neces- 
sities fnmisb'ed  nnder  such  a  state  of  circum- 
stances as  created  an  obligation  on  the  parent 
to  pay  for  them. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  IS  83-62;    Dec.  Dig.  «s»3.] 


8.  Tbial  «=»251— iNsntuonoNfl— Isscn. 

No  instructions  should  be  given  based  upon 
a  hypothesis  outside  the  scope  of  the  issues 
made  by  the  pleadings  and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  a  587-696;   Dec  Dig.  iSs>251.] 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Shaln,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  the  Gately  Outfitting  Company 
against  J.  A.  Vinson.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfDnned. 

E.  C.  White  and  Hall,  Robertson  &  O'Bon- 
non,  all  of  Sedalla,  for  appellant  Paul  Bar- 
nett,  of  Sedalla,  for  respondent 

JOHNSON,  J.  This  Is  a  suit  upon  an  ac- 
count for  two  winter  coats  of  tbe  value  of 
$12.48  each  which  plaintiff  alleges  It  sold 
and  delivered  to  defendant  for  bis  two 
daughters,  who,  respectively,  were  16  and  17 
years  of  age.  Defendant  concedes  the  sale 
of  tbe  coats  at  that  price  to  his  daughters, 
but  claims  that  he  did  not  authorize  or  sub- 
sequently ratify  the  purchase,  and  that  the 
garments  were  not  necessaries  which  plain- 
tiff, as  a  tradesman,  might  supply  to  his 
minor  children  at  his  cost  and  without  his 
express  or  implied  consent  A  trial  In  the 
circuit  court  on  appeal  from  the  Justice 
court  where  the  suit  originated  resulted  in 
a  verdict  and  judgment  for  plaintiff,  and 
the  cause  is  before  us  on  the  appeal  of  de- 
fendant. 

[1,  2]  From  the  evidence  of  plaintiff  It  ap- 
pears that  the  wife  of  defendant  and  their 
two  daughters  came  to  plaintiff's  store  In 
Sedalla  on  December  7,  19U2,  and  that  the 
wife  bought  the  coats  for  the  two  girls  on 
the  credit  of  defendant,  i>aylng  $2  on  the  pur- 
chase price,  and  agreeing  to  pay  the  re- 
mainder In  periodical  Installments.  The 
girls  wore  no  coats  at  that  time,  and  appear- 
ed to  be  In  need  of  those  purchased  which 
were  of  a  kind  and  price  usually  worn  by 
young  women  of  their  station  In  life  In  that 
community.  Afterwards  an  Installment  of  $2 
was  paid,  but  no  further  payments  were 
made,  although  the  girls  were  wearing  the 
coats  and  were  living  with  defendant  as 
members  of  his  family.  Defendant  repeated- 
ly was  urged  by  mall  to  pay  the  account 
which  plaintiff  notified  him  was  charged 
against  him,  but  made  no  response  and  did 
not  deny  the  debt  until  suit  was  brought  to 
collect  It 

The  evidence  of  defendant  discloses  an  en- 
tirely different  state  of  facts.  It  tends  to 
show  that  defendant,  who  Is  a  laborer  in 
railroad  shops  in  Sedalla  and  supports  a 
family  of  ten  out  of  his  wages,  never  has 
failed  or  refused  to  provide  them  with  such 
necessaries  and  comforts  as  his  means  would 
allow,  that  he  did  not  buy  anything  on  cred- 
it, had  never  traded  v?lth  plaintiff  or  au- 
thorized any  one  to  purchase  goods  from 
plaintiff  on  credit,  and  that  his  wife  did  not 
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accompany  his  daugliters  when  they  bought 
the  coats  nor  request  plaintiff  to  charge  them 
to  blm.  The  two  girls  were  employed  at  a 
packing  house,  and,  according  to  their  testi- 
mony, they  went  to  the  store  with  a  woman 
companion  and  bought  the  coats  on  their 
own  credit,  but  afterwards  were  discharged 
by  their  employer,  and,  being  unable  to  se- 
cure other  employment,  defaulted  in  making 
the  agreed  payments.  They  had  old  coats 
which  still  were  serviceable,  and  when  they 
brought  the  new  ones  home  defendant  or- 
dered them  returned,  as  he  could  not  afford 
to  pay  for  them,  but  relented  upon  being  In- 
formed by  his  daughters  that  they  had  not 
bought  them  on  his  credit,  and  were  to  pay 
the  purchase  price  out  of  their  own  wages. 
Defendant  denied  the  receipt  of  any  letters 
or  bills  from  plaintiff  relating  to  the  account 
until  shortly  before  suit  was  instituted. 

[3]  The  court  did  not  err  in  refusing  the 
peremptory  Instruction  requested  by  defend- 
ant, which,  of  course,  must  be  considered  in 
the  light  of  the  evidence  most  favorable  to 
plaintiff.  On  the  hypothesis  that  the  coats 
were  ordered  by  the  v^e  of  defendant,  all 
of  the  disclosed  facts  and  drcumstances 
show  that  she  had  impUed,  if  not  express, 
authority  to  purchase  them  on  the  credit  of 
her  husband.  The  authority  of  the  wife  to 
purchase  actual  necessaries  for  the  minor 
children  suitable  to  the  station  in  life  and 
means  of  the  husband  need  not  be  based 
upon  any  theory  of  agency  express  or  im- 
plied. The  wife  and  minor  children  are  en- 
titled by  law  to  support  from  the  husband, 
and,  where  he  fails  or  refuses  to  provide  the 
actual  necessities  of  life,  a  tradesman  may 
supply  them  at  his  charge  without  bis  con- 
sent, and,  of  course,  the  wife  may  exercise 
the  same  humane  right,  even  in  the  face  of 
the  husband's  objections. 

[«,  S]  "Necessaries"  have  been  defined  as 
consisting  of  food,  drink,  clothing,  washing, 
physic,  instruction,  and  a  suitable  place  of 
residence  (Sauter  v.  Scrutchfleld,  28  Mo.  App. 
loc.  cit  157),  but  in  nearly  every  family 
some  comforts  in  excess  of  the  strict  neces- 
sities of  life  are  enjoyed  and  treated  as 
necessaries.  Undoubtedly,  the  husband,  who 
is  the  sole  provider  of  the  means  of  support, 
has  the  right  to  control  the  style  of  living 
provided  that  that  which  he  selects  be  rea- 
sonably suitable  to  his  means  and  station  in 
life,  and  as  to  those  things  which  the  fam- 
ily's mode  of  life  dasslQes  as  necessaries, 
though  they  be  in  excess  of  strict  necessaries, 
the  wife  and  mother  has  implied  authority 
from  the  husband  to  purchase  on  his  credit. 
We  are  not  speaking  of  cases  where,  justly 
or  unjustly,  the  husband  has  deprived,  or 
sought  to  deprive,  the  wife  of  this  common 
and,  we  might  add,  necessary  privilege,  since 
no  conditions  of  that  sort  confront  us  in  the 
present  case,  where,  though  the  family  was 
compelled  to  live  in  humble  style,  the  wife 
appears  to  have  enjoyed  the  full  confidence 
of  her  husband.    Whether  or  not  the  coata 


were  imperatively  needed  at  that  time,  tbey 
were  such  garments  as  a  worklngmau  in  the 
situation  of  defendant  would  be  expected  to 
furnish  his  daughters,  and  we  hold  that  the 
authority  of  defendant's  wife  to  buy  them 
on  his  credit  could  not  well  be  disputed. 
Sauter  v.  Scrutchfield,  supra;  Johnson  v. 
Briscoe,  1(H  Mo.  App.  493,  79  S.  W.  498; 
Martz  V.  Fullhart,  142  Mo.  App.  348,  126  S. 
W.  964 ;  French  v.  Burllngame,  155  Mo.  App. 
551,  134  S.  W.  1100.  As  is  well  observed  in 
Johnson   v.   Briscoe,   supra: 

"In  the  absence  of  notice  to  the  contrary,  the 
law  will  imply  authority  on  the  part  of  a  wife 
who  is  living  with  her  husband  to  bay  such 
articles  on  bis  credit  as  pertain  to  the  house- 
hold arrangements,  which  are  commonly  under 
a  wife's  care.  Ruddock  v.  Marsh,  1  H.  &  N. 
601 ;  Montague  v.  Benedict,  supra.  Or,  as  has 
been  said,  she  is  presumed  to  have  all  the  usual 
authorities  of  a  wife  (Johnston  v.  Sumner,  3  H. 
&  N.  261),  or  to  have  authority  to  purchase  nec- 
essaries on  the  husband's  credit  as  his  agent 
(Harshaw  v.  Merryman,  IS  Mo.  106)." 

[6,  7]  It  is  argued  that  prejudicial  error 
was  committed  in  the  following  Instruction 
given  at  the  request  of  plaintiff: 

"The  court  instructs  the  jury  that  the  mother 
of  the  minor  children  of  a  household  is  a 
proper  person  to  determine  what  are  necessaries 
needed  by  the  minor  children." 

So  she  is,  and  should  be,  where  the  implied 
authority  we  have  discussed  stands  unre- 
voked by  the  husband.  Where  a  tradesman 
on  bis  own  motion  furnishes  goods  to  a 
minor  as  necessaries,  it  is  not  enough  for 
him  to  show  in  an  action  against  the  father 
that  they  were  such  things  as  children  in  like 
condition  in  life  are  usually  supplied  with, 
but  he  must  show  to  the  satisfaction  of  the 
triers  of  fact  that  they  were  strict  necessi- 
ties and  were  furnished  under  such  a  state 
of  circumstances  as  created  an  obligation 
on  the  parent  or  infant  to  pay  for  them. 
Perrin  v.  Wilson,  10  Mo.  451.  The  authority 
of  the  wife,  as  we  have  said.  Is  not  restricted 
to  providing  the  family  with  strict  necessi- 
ties, but  extends  to  those  things  which  the 
family's  mode  of  living  treats  as  necessaries, 
and,  when  she  makes  a  purchase  within  the 
apparent  scope  of  such  authority,  the  trades- 
man should  not  be  deprived  of  bis  right  to 
recover  against  the  husband  on  the  ground 
that  the  things  be  sold,  in  fact,  were  not  Im- 
peratively needed. 

There  is  no  merit  in  the  argument  tbat 
this  rule  would  deprive  the  husband  of  his 
light  to  control  the  mode  of  living  and  leave 
blm  a  helpless  victim  to  a  spendthrift  wife. 
He  may  revoke  the  authority  if  she  abuses 
it.  There  Is  no  suggestion  of  an  abuse  of 
authority  in  the  present  case,  and  the  in- 
struction must  have  been  understood  by  the 
jury  as  merely  defining  the  general  role 
that  the  wife  has  authority  to  purchase  nec- 
essaries. 

[8]  The  third  instruction  asked  by  defend- 
ant was  properly  refused,  since  it  hypothesis- 
ed a  state  of  facts  not  supported  by  evidence. 
There  is  no  proof  that  the  minors  bought  the 
coats  on  their  own  motion  and  bad  the  bUI 
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charged  to  defendant.  InstmctlonB  ebonld 
not  submit  hypotheses  ontslde  the  scope  of 
the  Issnes  made  by  the  pleadings  and  evi- 
dence. 

There  is  no  pre}ndlclal  error  In  the  record, 
and  the  judgment  is  affirmed.    All  concur. 


IBA  T.  CHICAGO,  B.  &  Q.  B.  CO. 

(No.  9971.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.  17,  1916.) 

1.  (Tebtiobabi  <=»28  —  Decision  of  Intkb- 
kediate  oottkt — excess  ot  jurisdictiow — 
Pbevio'Ds  Ruuno  of  Supushe  Coubt. 

The  failure  of  a  Court  of  Appeals  to  follow 
th«  last  previous  ruling  of  the  Supreme  Court, 
as  required  by  Const.  Amend.  18S4,  |  6,  is  not  a 
mere  error  of  law  such  as  would  give  the  Su- 
^one  Coart  no  right  to  interfere,  but  is  a  juris- 
dictiunal  excess  which  the  Supreme  Court  has 
power  on  certiorari  to  remedy  by  quashing  the 
judgment  of  the  Court  of  Appeals,  though  the 
term  at  which  the  void  judgment  was  rendered 
has  expired. 

[Ed.  Note.— For  other  cases,,  see  Certiorari, 
Cent  Dig.  S!  33,  41 ;   Dec.  Dig.  <6=>28.] 

2.  (^KTIORABI  «=>68  —  JUBIBOICTION   OF   Sv- 

PBEMB  CouBT— Mandate  to  Ooubt  of  Ap- 
peals. 

The  power  vested  in  the  Supreme  (Tourt 
to  order  up  the  record  of  a  Court  of  Appeals  on 
certiorari  and  to  quash  a  judgment  as  rendered 
in  excess  of  jurisdiction  includes  the  power  to 
issne  a  mandate,  commanding  the  Court  of  Ap- 
peals to  proceed  with  the  cause  in  the  true 
coarse  of  lawful  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Certiorsri, 
Ont.  Dig.  {{  185-194;   Dec.  Dig.  <S=>68.] 

3.  Certiobabi  «=969  —  Court  of  Appeam  — 
JmasDicnoN — Decision  op  Supreme  Ooubt. 

A  Court  of  Appeals  has  no  authority  to  in- 
quire into  the  jurisdiction  of  the  Supreme  Court 
to  issne  a  mandate  in  certiorari  proceedings,  re- 
qiriring  that  the  Court  of  Appeals  rehear  n 
cause  wherein  it  had  rendered  a  judgment  held 
to  be  in  excess  of  its  jurisdiction,  though  the 
term  at  which  the  void  judgment  was  rendered 
had  expired  when  the  mandate  was  issued. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
(Tent.  Dig.  i|  185-194;   Dec.  Dig.  «=»69.] 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Action  by  Mary  Iba  against  the  CJhlcago, 
Burlington  &  Qulncy  Railroad  Company. 
From  final  order  of  the  circuit  court  over- 
mllng  motion  to  quasb  execution,  defendant 
appeals.    Affirmed. 

See,  also,  186  Mo.  App.  718, 176  S.  W.  491 ; 
172  Mo.  App.  141,  157  S.  W.  675. 

Gnlver  A  Phillip  and  O.  M.  Spencer,  all  of 
8t  JoB^h,  for  appellant  Cbarles  C.  Crow, 
of  Kansas  Caty,  and  John  S.  Boyer,  of  St 
Joseph,  for  reqpondent. 

JOHNSON,  J.  The  appeal  in  this  case  is 
from  a  final  order  of  the  circnit  court  of  Bu- 
duuian  county,  entered  April  14,  1916,  over- 
mling  defendant's  motion  to  quash  an  execu- 
tion issued  Mardi  10,  1915,  upon  a  Judgment 
tor  $5,000,  recovered  by  plaintiff  in  said 
court  Febmary  16,  1911,  in  an  action  for 


damages  for  the  death  of  plaintUTs  husband 
which  she  alleged  was  caused  by  negligence 
of  defendant  The  appeal  was  granted  to 
the  Supreme  Ck)urt,  but  on  motion  of  plain- 
tiff was  transferred  to  this  court  June  29, 
1915,  for  the  stated  reason  that  the  Supreme 
Court  "is  without  Jurisdiction  of  the  said 
cause."  Plaintiff  filed  a  motion  July  1, 1015, 
to  dismiss  the  appeal  for  the  reason,  in  sub- 
stance, that  the  circuit  court  was  without 
Jurisdiction  to  hear  and  determine  the  snb- 
Ject-matter  of  the  motion  to  quash,  and  there- 
fore tills  conrt  is  without  Jurisdiction  to 
bear  the  appeal  on  its  merits.  We  overruled 
that  motion  November  1,  1915,  and  set  the 
cause  for  hearing  at  the  foot  of  the  Decem- 
ber caU  of  the  docket  for  the  October  term, 
at  which  time  it  was  argued  and  submitted 
and  is  now  before  us  for  determination  on 
the  merits. 

This  case  has  had  an  unusual  and  difficult 
course  in  both  trial  and  appellate  courts. 
Its  history  preceding  the  final  decision  of 
this  court  on  the  appeal  prosecuted  from  the 
Judgment  for  $5,000,  rendered  against  de- 
fendant In  the  circuit  court,  may  be  found 
in  our  opinion  filed  January  11,  1915,  and 
reported  in  186  Mo.  App.  at  page  718  et  seq., 
176  S.  W.  491.  As  that  opinion  shows,  we 
resumed  Jurisdiction  over  the  cause  pursu- 
ant to  a  decision  of  the  Supreme  Court,  In 
a  proceeding  In  certiorari  begun  on  the  peti- 
tion of  plaintiff,  in  which  that  court  held 
that  we  had  exceeded  our  Jurisdiction  over 
the  cause  in  a  decision  we  rendered  May  5, 
1913,  reversing  the  Judgment  and  remanding 
the  cause  to  the  circuit  court  The  Supreme 
Court  held  (see  State  ex  rel.  y.  Ellison,  256 
Mo.  loc  clt  667,  165  S.  "W.  369)  that  the  rule 
we  applied  In  finding  that  prejudicial  error 
had  been  committed  against  defendant  in  the 
trial  court  was  contrary  to  certain  prior 
decisions  of  the  Supreme  Court,  and  ordered 
that  our  decision  and  Judgment  thereon  (re- 
ported In  172  Mo.  App.  141,  157  S.  W.  675)— 
"be  quashed  and  for  naught  held,  add  that  said 
cause  should  be  remanded  to  that  court  (Kansas 
City  Court  of  Appeals),  to  be  retried  •  •  • 
and  determined  in  conformity  with  the  views 
announced  herein." 

Pursuant  to  this  mandate  we  resumed  Ju- 
risdiction of  the  cause,  and,  following  a  re- 
argument  of  counsel  and  a  resubmission  of 
the  cause  on  the  merits,  rendered  the  deci- 
sion reported  In  186  Mo.  App.  718,  176  S.  W. 
491,  in  which  we  affirmed  the  Judgment  for 
$5,000.  The  motion  to  quash,  now  under 
consideration,  attacks  the  execution  which 
was  Issued  upon  that  Judgment  after  the  cir- 
cuit court  received  our  mandate  of  affirm- 
ance, on  the  ground  that  we  irretrievably 
lost  Jurisdiction  over  the  cause  at  the  ex- 
piration of  the  March,  1913,  term,  at  which 
our  decision  reversing  the  Judgment  was 
rendered,  and  that,  notwithstanding  the  man- 
date of  the  Supreme  Court  setting  that  deci- 
sion aside  and  commanding  us  to  rehear  the 
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case,  we  still  were  without  power  or  author- 
ity to  assujue  a  Jurisdiction  which  it  is  con- 
tended was  wholly  without  legal  support  or 
Jnstiflcation.  The  facts  on  which  this  at- 
tacli  Is  predicated  are  that  the  March,  1913, 
term  of  this  court  was  adjourned  to  court  in 
course  on  July  2,  1913,  and  the  proceedings 
in  certiorari  were  not  begun  in  the  Supreme 
Ciourt  until  July  23d. 

[1]  The  argument  of  counsel  for  defendant 
proceeds  from  an  erroneous  conception  of  the 
nature  of  the  error  the  Supreme  Court  ad- 
judged we  committed  in  the  decision  revers- 
ing the  judgment  and  remanding  the  cause. 
Our  jurisdiction  orer  the  parties  and  subject- 
matter  has  been,  and  Is-,  conceded  by  the 
parties,  and  was  recognized  in  the  decision 
of  the  Supreme  Court,  and  if  that  tribunal, 
which  is  superior  to  the  Courts  of  Appeals 
and  exercises  a  power  of  supervision  over 
the  latter  courts,  within  certain  defined  con- 
stitutional restrictions,  had  found  that  the 
error  in  the  judgment  we  rendered  was  only 
an  error  of  law,  It  would  have  treated  the 
judgment  as  a  finality  and  refused  the  ap- 
plication of  plaintiff  for  extraordinary  relief. 

"On  such  a  question,"  the  opinion  of  the  Su- 
preme Court  says,  "in  cases  wherein  the;  have 
jurisdiction^  the  several  Courts  of  Appeals  have 
the  same  right  to  decide,  even  erroneously,  as 
we  have,  and  we  may  not  interfere  in  any  wise, 
whether  in  our  judgment  their  opinion  be  right 
or  wrong." 

But  the  opinion  further  says-: 

"Upon  a  point  of  law  arising  from  undisputed 
facts,  they  [Courts  of  Appeals]  are  required  to 
follow  the  last  previous  ruling  of  this  court 
(section  6,  Amendment  of  1884,  Constitution  of 
Missouri).  If  they  do  not,  we  have  held  that  a 
judgment,  rendered  by  them  in  contravention  of 
the  constitutional  mandate  above  referred  to, 
may  be  quashed  by  us  upon  certiorari." 

In  otlier  words,  the  failure  to  follow  the 
last  previous  ruling  of  the  Supreme  Court 
is  regarded,  not  as  a  mere  error  of  law,  but 
as  a  jurisdictioual  excess,  which  the  superior 
court  have  the  power  to  remedy  by  quash- 
ing; L  e.,  pronouncing  void  the  judgment 
thus  infected.  Manifestly  the  jurisdiction 
to  exercise  this  power  in  not  dependent  in 
any  respect  upon  the  fact  of  whether  or  not 
the  Courts  of  Appeals,  by  the  lapse  of  the 
term  at  which  the  void  judgment  was  ren- 
dered, have  lost  jurisdiction  over  the  cause, 
and  consequently  are  without  power  to  set 
aside  the  judgment  The  original  jurisdlc^ 
tion  of  superior  courts  of  review  tn  such 
cases  is  concerned  only  with  the  question  of 
whether  a  judgment  in  excess  of  lawful 
jurisdiction  has  been  rendered  by  the  inferi- 
or court,  aud  whether  the  aggrieved  party 
has  been  reasonably  diligent  in  applying  for 
the  extraoi-dinarj-  remedy  and  is  not  ham- 
pered by  any  other  restriction  which,  if  al- 
lowed, would  reduce  the  scope  of  original 
to  that  of  appellate  jurisdiction  and  be  equiv- 
alent to  a  denial  of  the  supervisory  control 
of  the  superior  court  over  Inferior  courts. 

[2]  And  if  the  Supreme  Court  bad  the  pow- 
er to  ord^r  up  the  record  on  certiorari  and 


to  quash  the  judgment,  they  had  tbe  powor 
also  to  issue  their  mandate  to  this  court,  in 
wtilcb  alone  re&ided  appellate  jurisdiction 
over  the  cause,  commanding  this  court  to 
proceed  with  the  cause  in  the  true  coarse 
of  lawful  jurisdiction.  Tills,  of  course,  oa 
the  theory  that  the  cause,  which  was  prop- 
erly lodged  in  ibis  court  on  appeal,  had  not 
been  determined,  the  excessive  judgment 
being  a  nullity,  and  therefore  that  appellate 
jurisdiction  had  not  been  exercised. 

[3]  We  must  rule  against  defendant  on  tbe 
merits  of  the  case  presented  on  this'  appeal, 
but  If  we  adopted  the  opposite  view,  we  still 
would  be  compelled  to  affirm  tbe  judgment 
overruling  the  motion  to  quash.  Counsel 
for  defendant  endeavor  to  escape  the  accusa- 
tion that  they  are  attacking  the  decision  of 
the  Supreme  Court  in  inferior  courts — first 
in  the  circuit  court  and  now  here  on  appeal 
— with  the  argument: 

"We  are  not  asking  this  court  to  pass  upon 
the  power  of  the  Supreme  Court,  but  to  pass 
upon  the  effect  which  the  order  ttiat  this  court 
made,  pursuant  to  tbe  direction  of  the  Supreme 
Court,  had  upon  its  judgment  setting  aside  and 
reversing  the  judgment  for  $6,000.  •  •  • 
When  the- judges  of  tliis  court,  in  obedience 'to 
the  mandate  of  the  Supreme  Court,  made  the 
order  which  they  were  directed  to  make,  and  the 
question  is  raised,  for  the  first  time,  as  to  the 
legal  effect  of  the  order  upon  the  judgment  of 
this  court  reversing  and  remanding  the  jadg- 
ment  for  $5,000,  this  court  has  the  jurisdiction 
to  determine  tliat  question." 

The  opinion  of  the  Supreme  Court  did  not 
refer  to  the  fact  that  the  term  of  tills  court 
at  which  the  judgment  was  rendered  had 
lapsed  when  the  petition  In  certiorari  was 
filed,  and  the  argument  from  which  we  have 
just  quoted  concludes  that,  since  the  jurist 
dictional  question  under  discussiion  was 
raised  for  tbe  first  time  ui  the  motion  to 
quabh,  it  is  not  res  adjudlcata,  and  the  trial 
court  In  the  first  instance  had,  aud  we  ou 
appeal  have,  jurisdiction  to  determine  that 
question,  which  must  mean  that  we  have 
the  power  to  hold  that  tbe  Supreme  Court 
had  no  jurisdiction  to  entertain  the  proceed- 
ing in  certiorari  because  it  was  begun  out 
of  time,  would  not  have  Is&ued  the  writ  and 
mandate  if  they  had  known  the  true  facts, 
and  therefore  that  we  acted  without  juris- 
diction in  obeying  their  mandate.  The  an- 
swer to  this  argument  is  obvious'.  An  in- 
ferior court  is  without  authority  to  Inquire 
Into  tbe  jurisdiction  of  a  superior  court,  and 
tbe  decision  of  the  Supreme  Court  must  be 
accepted  as  conclusive  of  tbe  subject  of  the 
jurisdiction  of  that  court  to  quash  tbe  judg- 
ment and  to  direct  tbis  court  to  resume 
appellate  jurisdiction  over  the  cause  inter- 
rupted by  the  rendition  of  the  void  judgment, 
and  also  of  the  authority  of  this  court  to 
give  effect  to  that  mandate.  Whether  or 
not  the  fact  of  the  lapse  of  tbe  term  was 
called  to  the  attention  of  tbe  Supreme  Court, 
their  decision  settled,  not  only  every  juris- 
dictional question  raised  by  defendant,  but 
every  other  sucU  question  which  would  fall 

Google 


Digitized  by ' 


>8' 


Ho.) 


WHITTOM  ▼.  ADAMS  EXPBXSS  CO. 


137 


within  the  scope  of  that  proceeding,  and 
therefore  should  have  been  raised  by  defend- 
ant. We  are  bonnd  to  treat  that  decision  aa 
a  complete  adjudication  of  the  whole  sub- 
ject of  Jarlsdictlon,  and  this  view  Is  strength- 
ened by  the  transfer  of  the  case  to  this  court 
on  the  ground  that  the  Supreme  Court  have 
no  Jurisdiction  of  It.  We  would  not  Indulge 
the  supposition  that  the  Supreme  Court 
transferred  the  cause  with  the  thought  that 
we  would  Inquire  Into  and  determine  the 
question  of  whether  or  not  they  had  exceed- 
ed their  Jurisdiction  in  the  certiorari  pro- 
ceedings, or  we  ours  in  obeying  their  man- 
date. The  transfer,  made  with  knowledge 
of  the  fact  of  the  lapse  of  the  term,  was  a 
Judicial  pronouncement  by  a  superior  court 
that  the  Jurisdictional  questions  sought  to 
be  raised  by  the  motion  to  quash  are  wholly 
without  merit 

The   Judgment   overmliug  the  motion  is 
afilnned.    All  concur. 


WHITTOM   V.    ADAMS    EXPRESS    CO. 

(Na  11676.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.  17,  1916.) 

1.  Cabbiebs    «s»116— Cabkiaob    or   Qooos— 
Dklat. 

Where  a  shipment  of  dressed  poultry  could 
have  been  brought  to  its  destination  in  time 
for  the  market  of  a  given  day  by  diverting 
It  to  another  train  at  an  intermediate  point,  ana 
as  a  result  of  failure  to  so  divert  the  shipment 
the  poultry  was  spoiled,  and  was  not  in  fit  condi- 
tion when  the  market  was  opened  on  the  follow- 
ing day,  the  carrier  was  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  J  488 ;    Dec  Dig.  i3=>116.] 

2.  Tbiai.  *=»114— Comduct  or  Tbial— Abqu- 

KBNT  OF  COUNSEI.. 

Statements  of  counsel  for  plaintiff  in  argu- 
ment in  an  action  to  recover  damages  from  a 
carrier  for  negligent  delay  in  shipping  poultry, 
to  the  effect  that  in  a  similar  case  agolnst  a 
carrier  defendant  was  held  liable,  and  that  a 
named  person,  who  was  a  friend  of  plaintiff, 
knew  that  plaintiff  told  the  truth  was  prejudi- 
cial error;  defendant's  objection  to  such  state- 
ments being  overruled  by  the  trial  court. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  275-278,  206 ;  Dec.  Dig.  «=»114.1 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty ;  Nat  M.  Shelton.  Judge. 
"Not  to  be  odidally  published." 
Action  by  Henry  Whlttom  against  the 
Adams  Express  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Fogle  &  Fogle,  of  Lancaster,  for  appellant 
Hlgbee  &  BiUlls,  of  KlrkavlUe,  for  respond- 
ent 

mXISON,  P.  J.  Plalnurs  action  la  for 
damages  resulting  from  the  shipment  of 
dressed  poultry  from  Downing,  Mo.,  to  Chi- 
cago, IlL     The  Judgment  was  for  plalntUF. 

The  case  was  tried  with  Qie  aid  of  a  Jury, 


and,  since  the  verdict  was  for  plaintiff,  we 
will  state  the  facts  as  evidence  in  his  behalf 
tended  to  estabUah  them:  The  shipment  waa 
accepted  by  defendant  to  be  transported  over 
the  Chicago,  Burlington  &  Quincy  Railroad 
on  a  train  leaving  Downing  at  7  o'clock  p. 
m.  of  November  18,  1913.  That  in  the  usual 
time  for  such  shipments  the  poultry  should 
have  arrived  In  Chicago  at  10:30  a.  m.  the 
next  morning  In  time  for  that  day's  market 
That,  instead,  it  did  not  arrive  until  2:40  p. 
m.,  too  late  for  the  market  oniat  in  conse- 
quence of  this  delay  some  of  the  poultry  was 
spoiled  so  as  to  be  unfit  for  sale  and  plain- 
tiff was  thereby  damaged. 

Evidence  in  defendant's  behalf  tended  to 
show  that  it  shipped  the  poultry  by  a  car- 
rier whose  route  was  by  way  of  Keokuk  and 
Burlington,  lo^ra,  that  this  was  defendant's 
regular  route  of  shipment,  and  that  the  time 
the  poultry  arrived  in  Chicago  tn  the  after- 
noon was  the  schedule  time  by  such  route. 
But,  as  we  have  stated,  the  fact  remains 
that  there  was  evidence  In  plaintiff's  behalf 
to  the  effect  that  the  nsual  time  of  ship- 
ments had  been  so  much  shorter  as  to  put 
the  poultry  at  destination  in  the  forenoon 
In  time  for  that  day's  market  Defendant's 
route  involved  a  delay  of  several  hours  at 
Keokuk  and  at  Burlington.  This  difference  In 
time  of  arrival  at  Chicago  probably  may  find 
explanation  in  the  fact  that  at  a  point  in 
Missouri  between  Downing  and  Keokuk, 
Iowa,  the  carrier,  over  which  defendant 
made  the  shipment,  passes  one  of  its  south- 
bound trains,  and  that  If  a  shipment  Is  trans- 
ferred to  the  latter  train,  It  would  reach 
Quincy,  III.,  in  time  to  be  transferred  to  the 
same  carrier's  Chicago  train  on  another  divi- 
sion, and  in  that  way  get  into  the  latter  dty 
In  the  forenoon  of  the  next  day  in  ample 
time  for  the  market 

[1]  The  record  presented  Is  not  as  satis- 
factory and  definite  as  we  would  like  It,  and, 
added  to  that  dlfilculty  is  a  failure  on  plain- 
tiff's part  to  file  a  brief.  But  we  may  say, 
that  If  the  poultry  was  delivered  to  defend- 
ant In  good  condition  and  was  negligently 
delayed  in  transportation  and  thereby  caus- 
ed to  spoil,  in  whole  or  in  part  before  it 
could  be  put  on  the  market,  defendant  would 
be  liable  for  the  damage. 

[2]  We  feel  compelled  to  reverse  the  Judg- 
ment for  prejudicial  error  In  argument  by 
plaintiff's  counsel.  He  was  permitted  to  put 
to  the  Jury,  over  d^endant's  objection,  a 
comparison  between  this  case  and  some  case 
in  which  one  Sloop  was  plaintiff  (defendant 
not  stated)  over  a  shipment  of  cattle  in  which 
he  said  that: 

"I  remember  having  a  case  where  Sloop  ship- 
ped a  load  of  cattle — ^Mr.  Sloop's  cattle  were 
carried  to  Decatur  on  one  train — the  cattle  were 
separated.  One  part  went  on  one  train,  and 
one  on  the  next  That  was  negligence.  Now, 
that  is  somewhat  paralld  to  this  case  where 
they  took  the  turkeys  and  chickens." 
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At  each  dash  In  this  quotation  defendant 
was  vainly  objecting  to  connsel's  remarks 
and  excepting  to  the  court  overruling  the 
objections.  Under  the  court's  approval,  coun- 
sti  continued: 

"Now,  gentlemen,  the  thing  they  are  trying  to 
do  is  to  fiuatrate  me.  There  was  neghgence  in 
that  case,  and  in  this  case  the  law  presumes 
them  guflty  of  neghgence  in  handling  these 
chickens." 

Counsel  then  referred  to  some  one  (naming 
him)  who  knew  plaintiff  and  knew  that 
plaintiff  told  the  truth  and  of  this  man  being 
a  friend  of  plaiutiff'&  Defendant's  counsel 
here  again  objected. 

The  record  does  not  show  the  pertinency 
of  the  Sloop  Case,  U7  Mo.  App.  204,  84  S. 
W.  Ill,  nor  does  it  show  whether  the  man 
counsel  referred  to  was  a  si>ectator,  or  a 
juryman.  But,  at  any  rate.  Sloop's  cattle 
and  that  friend  of  plaintiff's  should  not  ap- 
pear In  the  case  at  another  trlaL 

Judgment  reversed,  and  cause  remanded. 
All  concur. 


ORBBNLEB  v.  KANSAS  CITY  CASUALTY 
CO.    (No.  11591.) 

(Kansas    City    Court    of   Appeals.      MiasourL 
Jan.  17,  1916.) 

1.  EviDENCK  ®=>123— Accident  Insubanck— 
Actions— Res  Gesta. 

Where,  a  moment  or  two  after  insured's 
wife  heard  him  fall  in  the  bathroom,  she  reach- 
ed his  side  and  asked  what  was  the  matter,  his 
reply  that  he  slipped  and  fell,  is  admissible  as 
part  of  the  res  gestffi  in  an  action  on  a  policy 
insuring  against  death  by  accidental  means. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  351-368;    Dec.  Dig.  «=>123.] 

2.  Witnesses    «=>190— Competewot— Deola- 

BA.TIONB. 

Insured's  statement  is   not   a   confidential 
commnnication  to  the  wife  inadmissible  as  such. 
[E3d.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  i  737 ;   Dec.  Dig.  €=>190.] 

3.  Insurance   €=>668— Accident    Insubancb 
—Actions— EviDENCB>-JtrEY  Question. 

In  an  action  on  a  policy  insuring  against 
death  through  accidental  means,  evidence  held 
sufficient  to  carry  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1556,  1732-1770;  Dec.  Dig.  <g= 
668.] 

4.  Tbiai.  ^=»140— Pbovincb   of   Coubt   and 

JUBT— CBEDIBrLITY   OF  WITNESSES. 

The  question  which  party's  witnesses  are 
entitled  to  belief,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  334,  335;    Dec.  Dig.  (8=>140.] 

6.  INSUBANCE  ®=»66S  —  Cause  of  Death  — 

Province  of  Coubt  and  Jubt. 

In  an  action  on  a  policy  insuring  against 
death  through  accidental  means,  the  court  wiU 
not  determine  as  a  matter  of  law,  the  question 
how  insured  met  his  death,  where  the  opinion 
of  scientists  differed,  but  the  matter  will  be  left 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1556,  1732-1770;  Dec.  Dig.  «=» 
668.] 


6.  Insubance  «=»146  —  Aocidentai,  Inbub- 

ANCE— CONSTBUCTION. 

An  accident  policy  should  be  construed  fa- 
vorably to  the  insured  and  against  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ff  292,  294-298;   Dec.  Dig.  <S=>146.1 

7.  Insubance    «=s>466— Accident   Insurance 
— constbuction  of  poliot. 

Where  a  policy  insured  against  the  effects 
of  bodily  injuries  caused  directly,  solely,  and 
independently  of  all  other  causes  by  acciaeqtal 
means  which  bodily  injuries  or  their  effects  shall 
not  be  caused  wholly  or  in  part,  directly  or  In- 
directly by  any  disease,  defect,  or  infirmity,  it 
covered  death  of  the  insured  resulting  from  a 
fall  which  produced  cerebro-spinal  meningitis, 
for  the  accidental  fall  was  the  proximate  canse 
ot  death,  and  causal  connection  was  not  broken 
by  reason  of  the  disease. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1178,  1186;   Dec.  Dig.  «S=»466.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Harris  Robinson,  Judge. 

Action  by  Margaret  M.  Greenlee  against 
the  Kansas  City  Casualty  Company.  From  a 
judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

McCnne,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  appellant  Boyle  &  Howell 
and  Jos.  S.  Brooks,  all  of  Kansas  City,  for  re- 
spondent 


TRIMBLE,  J.  Plaintiff,  as  the  beneficiary 
in  an  accident  insurance  policy  held  by  her 
deceased  husband,  sued  to  recover  the  indem- 
nity therein  agreed  to  be  paid  In  the  event 
of  insured's  death  by  accidental  means.  She 
obtained  Judgment,  and  the  defendant  has 
appealed. 

The  policy  Insured  "against  the  effects  of 
bodily  injuries,  caused  directly,  solely,  and 
Independently  of  all  other  causes  by  acciden- 
tal means,  which  bodily  injuries  or  their  ef- 
fects shall  not  be  caused  wholly  or  in  pert,  di- 
rectly or  indirectly,  by  any  disease,  defect,  or 
infirmity."  The  answer  set  up  the  defense 
that  the  insured  did  not  die  from  bodily  in- 
juries caused  directly,  solely,  and  independ- 
ently of  all  other  causes  by  accidental  means, 
but  that  his  death  was  caused  wholly  or  In 
part  directly  or  indirectly  by  disease.  The 
controversy,  therefore,  involves  not  only 
whether  the  Insured's  death  was  caused  by 
an  accident,  but  also  the  meaning  of  the  poli- 
cy as  to  the  extent  of  the  liability  created  by 
it  Plaintiff  claims  that  about  3  o'clock  in 
the  morning  of  April  12,  1912,  the  Insured 
accidentally  slipped  and  fell  in  the  bathroom 
of  his  residence  striking  his  head  on  the 
sharp  corner  of  the  marble  washbasin,  and 
that  he  th^eafter  died  from  the  direct  re- 
sults and  effects  of  said  accidental  injury. 
Defendant's  position  may  be  stated  thus: 
First.  That  insured's  fall  was  not  an  acci- 
dent, but  was  the  result  of  epidemic  cerebro- 
spinal meniugitlB  then  attacking  him,  and 
that  be  died  from  the  effects  of  said  disease. 
Second.  That  even  if  the  fall  was  purely  an 
accident,  Insured  did  not  die  as  a  result  of 
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the  fall,  but  from  an  attack  of  meningitis. 
Third.  That  even  though  the  fall  was  purely 
accidental  and  even  though  the  fall  was  the 
Inducing  or  predisposing  cause  of  the  men- 
ingitis, nevertheless,  as  the  Insured  died  of 
the  disease  and  not  solely  from  the  effects  of 
the  fall  or  Independently  of  tbe  disease,  still 
plaintiff  could  not  recover  for  tbe  reason  that 
the  policy  by  its  terms  did  not  create  a  lia- 
bility extending  that  far. 

The  Insured  was  43  years  of  age,  a  prao- 
tlclug  dentist  of  some  20  years  standing,  and, 
at  the  time  of  his  death,  had  his  office  in  tbe 
business  section  of  Kansas  (3ty  and  his  home 
In  a  residence  district  thereof.  On  the  morn- 
ing of  the  11th  of  April,  the  day  preceding 
the  night  of  his  fall,  he  ate  breakfast  with 
his  family,  and  left  home  for  his  office  at  the 
usual  time,  and  was  in  bis  usual  good  health. 
He  was  engaged  all  day  in  bis  profession  at 
bla  office,  and  during  tbe  day  talked  to  his 
wife  over  tbe  telephone.  He  came  home  at 
the  usual  hour,  about  6  o'clock  in  the  evening, 
and  was  In  good  health,  cheerful  in  disposi- 
tion, strong,  vigorous,  and  perfectly  normal 
In  manner  and  appearance.  About  9:30  or 
10  o'clock  that  night  be  went  to  bed  as  usual. 
He  and  plaintiff  occupied  the  same  bed  and 
be  slept  well  without  being  nervous  or  rest- 
less. About  3  in  the  morning  he  got  out  of 
bed  and  went  to  the  bathroom,  a  distance  of 
about  25  or  30  feet  His  wife  spoke  to  him 
and  he  answered  and  said  he  was  going  to 
the  bathroom,  but,  upon  objection  by  the  de- 
fendant that  this  answer  was  "Incompetent, 
irrelevant,  and  immaterial,"  it  was  stricken 
out  There  was  a  light  in  the  hall  leading  to 
the  bathroom,  and  as  her  husband  passed  in- 
to tbe  hall  on  bis  way  thither,  plaintiff  glanc- 
ed at  her  husband.  He  was  perfectly  normal 
in  appearance,  conduct,  and  walk.  Plaintiff 
noticed  nothing  In  him  unusual  or  different 
from  that  of  other  occasions,  for  he  some- 
times got  up  at  night  and  went  to  the  toilet 
In  about  the  time  it  would  take  him  to  reach 
the  bathroom,  plaintiff  beard  a  heavy  fail  and 
a  moan  from  her  husband.  He  was  a  large 
man  weighing  over  200  pounds.  The  wife  in- 
stantly sprang  out  of  bed  and  ran  to  the 
bathroom.  Her  husband  was  lying  on  the 
floor  with  his  head  near  the  comer  of  the 
marble  basin.  He  was  bleeding  profusely 
from  a  wound  on  his  head  and  his  night 
clothes  around  his  shoulders  were  saturated 
with  blood.  He  did  not  get  up,  but  lay  there 
moaning  and  groaning.  On  reaching  tbe 
bathroom  plaintiff  exclaimed,  "What's  the 
matter?"  and  her  husband  said,  "I  slipped 
and  fell."  Tbe  floor  of  the  bathroom  was 
covered  with  linoleum,  and  on  this  was  a 
short  rug  In  front  of  the  basin  and  Just  in- 
side the  bathroom  door.  This  rug  was  in  its 
usual  and  proper  position  when  Mrs.  Greenlee 
retiied  that  night,  but  when  she  found  her 
husband  on  the  floor  the  rug  was  pushed  to 
one  Bide  and  cmmpled,  and  there  was  water 
on  tbe  floor.  On  the  comer  of  the  basin  was 
some  blood  and  *  few  strands  of  hair.    A 


nickel  plated  rack  on  which  towels  were  hung, 
and  which  was  fastened  to  the  wall  and  in 
Its  proper  position  when  they  retired  in  the 
evening,  was  partly  pulled  down  and  twisted. 
The  insured's  mother  and  brother,  who 
was  a  physician,  also  lived  in  the  house,  and 
they  heard  the  fall  and  reached  the  bathroom 
almost  Immediately  after  bis  wife  did.  In- 
sured was  unable  to  rise,  and  they  picked 
bim  up  and  put  blm  to  bed.  He  was  still 
bleeding  from  a  wound  about  an  inch  or  an 
inch  and  a  half  long  located  above  and  a  lit- 
tle to  tbe  back  of  the  left  ear..  He  appeared 
to  be  dazed  and  was  suffering  great  pain  in 
his  head  and  moaning.  His  brother  washed 
and  dressed  bis  wound,  and  administered  a 
hypodermic  injection  of  morphine  to  alleviate 
the  pain.  About  an  hour  or  possibly  longer 
after  his  fall.  Insured  had  a  spasm  or  convul- 
sion consisting  of  a  more  or  less  contraction 
or  twitching  of  the  muscles  and  of  the  skin, 
lasting  not  more  than  a  minute,  if  that  long. 
In  half  an  hour  after  he  was  placed  in  bed 
he  lapsed  into  unconsciousness,  but  whether 
this  was  or  was  not  the  effects  of  the  mor- 
phine injection  is  not  shown.  At  times  there- 
after he  seemed  to  be  conscious,  but  after- 
wards again  became  unconscious,  and  during 
tbe  periods  of  apparent  consciousness  was 
unable  to  talk  rationally  or  coherently. 
When  morning  came  he  was  resting- quietly. 
He  remained  in  bed  throughout  the  day  of 
the  12th  in  very  much  the  same  condition  as 
above  described,  except  that  be  did  not  rest 
quietly,  but  suffered  pain.  On  tbe  morning 
of  tbe  13tb  he  seemed  to  be  resting,  but  later 
in  tbe  forenoon  of  that  day  he  grew  much 
worsfe  His  brother  was  sent  for,  and  on  the 
way  home  he  called  Dr.  Tesson,  and,  after 
the  two  arrived,  tha  insured  had  another  con- 
vulsion, consisting  of  a  twitching  and  con- 
tracting of  the  muscles  and  possibly  a  drawing 
up  of  the  limbs,  which  passed  away  in  a  very 
short  time.  He  was  unconscious,  and  the 
physicians  decided  to  remove  him  at  once  to 
the  hosidtaL  They  placed  him  in  an  automo- 
bile and  started.  On  the  way  thither,  the 
insured,  who  was  seated  between  the  two 
physicians,  was  attacked  by  a  third  convul- 
sion, in  which  he  suddenly  straightened  him- 
self out  and  died.  This  occurred  about  1 :30 
p.  m.  of  the  IStb.  His  death,  therefore,  re- 
sulted in  a  little  less  than  86  hours  after  his 
fall. 

Defendant's  demurrer  to  the  evidence, 
which  it  now  insists  should  have  been  sus- 
tained, raises  the  question  whether  plaintiff 
made  a  sufficient  case  to  go  to  the  Jury.  That 
is,  was  there  evidence  tending  to  show  that 
the  insured's  fall  was  accidental,  and  that 
his  death  resulted  therefrom?  Before  con- 
sidering this  question,  however,  it  is  neces- 
sary to  pass  upon  the  objections  to  some  of 
the  evidence  offered  by  plaintiff  to  show  that 
the  fall  was  an  accident. 

[1]  It  Is  Insisted  that  tbe  insured's  state- 
ment, "I  slipped  and  fell,"  made  in  lespcMise 
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to  his  wife's  exclamation,  "Whafs  the  mat- 
ter?" was  not  a  part  of  the  res  geBtse,  and 
was  therefore  Inadmissible.  We  are  of  the 
opinion  that  It  was  a  part  of  the  res  gestae. 
The  declaration  of  the  deceased  was  prac- 
tically coincident  In  point  of  time  with  the 
main  fact  to  be  proved.  Mrs  Greenlee  heard 
the  fall  and  reached  her  husband  in  the 
momentary  Interval  it  took  to  leap  from  her 
bed  and  run  the  short  distance  to  the  bath- 
room. Seeing  husband  upon  the  floor  with 
blood  streaming  from  a  wound  in  his  head, 
she  exclaims,  "What's  the  matter?"  and  he 
replies,  "I  slipped  and  fell."  Everything 
that  transpired  formed  one  continuous  trans- 
action, and  the  insured's  statement  was  a 
part  thereof.  It  was  so  nearly  contempora- 
neous with  the  main  fact  under  considera- 
tion, and  was  so  clearly  connected  with  it, 
that  in  the  ordinary  course  of  affairs  It  could 
be  said  to  be  the  spontaneous  exclamation 
of  the  real  cause,  and  was  a  verbal  act  con- 
stituting a  part  of,  and  Illustrating,  said 
main  fact.  It,  therefore,  meets  the  tests 
laid  down  by  the  authorities  as  necessary  to 
bring  it  within  the  res  gestae.  1  Oreenleaf 
on  Bv.  (leth  Bd.)  1 108;  2  Taylor  on  Bv.  (9th 
Bd.)  i  688;  Leahey  v.  Fair  Grounds  Rail- 
way Co.,  9T  Mo.  165,  loc.  dt  172,  10  S.  W. 
58,  10  Am.  St.  Bep.  300;  Lnnd  v.  Inhabitants 
of  Tyngsborough,  9  Cnsh.  (Mass.)  SO,  loc.  dt. 
42;  Insurance  Co.  v.  Mosley,  8  Wall.  397,  19 
L.  Bd.  437;  Harrlman  t.  Stowe,  67  Mo.  93; 
Bntwhistle  v.  Felgbner,  80  Ho.  214.  Nor 
does  the  fact  that  insured's  wife  exclaimed, 
"Whafs  the  matter?"  deprive  the  statement 
of  its  QKmtaneity  or  make  It  a  mere  nar- 
rative of  a  past  transaction.  The  heavy  fall, 
the  rush  of  the  wife  to  the  bathroom,  the 
sight  of  her  bleeding  husband  upon  the  floor, 
the  exclamation  of  the  wife,  and  the  state- 
ment of  the  husband  In  explanation  of  his 
sitnaUon  are  all  so  Intimately  connected  and 
so  natural  and  made  under  the  nervous  ex- 
citement and  stress  of  the  moment  as  to 
wholly  dUTeroitiate  It  from  those  Instances 
where,  after  the  lapse  of  time,  there  has  been 
opportunity  for  the  mind  to  reflect  and  con- 
trive, and  the  statement  is  a  mere  narrative 
of  the  circumstances  of  a  past  transaction 
given  in  answer  to  a  cool  and  collected  in- 
quiry as  to  the  nature  thereof.  The  circum- 
stances of  sudden  surprise,  startling  shock, 
and  nervous  excitement,  coupled  with  the 
lack  of  time  to  contrive  and  misrepresent, 
entirely  exclude  the  idea  that  the  statement 
was  not  a  perfectly  natural  and  spcMitaneous 
«xpresslon.  3  Wlgmore  on  Bv.  S  1750.  The 
fact  that  the  deceased  appeared  to  be  dazed 
does  not  destroy  its  evidentiary  character. 
He  was  not  Irrational  at  that  moment,  nor 
did  he  become  unconscious  till  afterwards. 
'The  fact  that  he  was  somewhat  dazed  af- 
fords rather  an  additional  reason  for  think- 
ing it  was  a  natural  expression,  and  not  the 
result  of  reflection  and  fabrication. 
12]  But  it  is  Insisted .  that  the  statement 


was  a  confld«itiaI  communication  from  bus> 
band  to  wife.  It  would  seem  that  it  could 
not  be  regarded  as  a  confidential  communica- 
tion, for  that  would,  imply  that  it  was  a 
mere  narrative  of  a  past  transaction.  But 
since  it  was  not  such,  but,  as  we  have  ee&i, 
was  in  the  nature  of  a  verbal  act,  connected 
with  and  explaining  the  situation,  then  it 
would  seem  the  wife  would  be  as  competent 
to  testify  to  that  fact  as  to  any  other  fact 
going  to  make  up  the  transaction.  It  is  an* 
necessary,  however,  for  us  to  go  Into  or  de- 
cide the  question  whether  the  plaintiff  was 
Incompetent  to  testify  to  it  on  the  ground 
that  she  was  his  wife,  because  no  such  ot>> 
jection  to  the  evidence  was  made  on  that 
ground.  We  have  carefully  read  the  record 
and  examined  every  objection  made  to  the 
evidence  of  plaintiff,  and  nowhere  was  the 
objection  placed  on  such  ground.  The  de- 
fendant, therefore,  cannot  claim  any  benefit 
by  reason  of  such  objection  hera 

[S]  These  objections  to  plaintiff's  evidence 
being  disposed  of,  we  now  return  to  the  ques- 
tion whether  the  evidence  was  snfllcient  to 
take  plaintiff's  case  to  the  jury. 

In  addition  to  the  evidence  hereinbefore 
detailed.  Dr.  Snyder,  a  physician  of  13  years' 
experience,  testified  that  he  was  present  at 
the  autopsy  held  on  the  body  of  deceased 
and  found  a  bruised  and  torn  wound  on  the 
left  side  of  the  head  just  above  and  a  litUe 
back  of  the  ear;  that  the  pericranium  or 
covering  over  the  external  surface  of  the 
skull,  which  is  a  membrane  nourished  by 
i  blood  vessels,  was  bruised  and  discolored  in 
the  vicinity  of  the  wound  and  immediately 
under  the  bruised  and  lacerated  portion. 
The  wound  was  over  one  of  the  thlnest  por- 
tions of  the  skull,  except  the  temple,  and 
was  over  a  suture,  which  is  the  line  of  ar- 
ticulation between  the  edges  of  two  portions 
of  the  skull.  On  the  inside  of  the  skull, 
right  under  where  the  bruised  tissue  was, 
there  was  more  or  less  fluid,  and  more  con- 
tusion than  on  the  outside,  which  indicated 
traumatism.  In  answer  to  a  hypothetical 
question  propounded  to  him,  embracing  the 
facts  as  presented  by  plaintiff's  evidence  and 
Including  certain  facts  suggested  by  counsel 
for  defendant,  the  physician  gave  it  as  Ills 
opinion  that  the  fall  and  the  injuries  re- 
sulting therefrom  could  and  might  have 
caused  the  death.  He  also  testified  that  the 
brain  could  be  Injured  by  a  fall  or  blow  on 
the  head  without  a  fracture  of  the  skull 
bone. 

This  evidence,  taken  in  connection  with 
the  facts  hereinbefore  stated  and  with  the 
evidence  showing  that  Insured  was  in  normal 
'health  prior  and  up  to  the  very  moment  of 
his  fall,  amply  tended  to  show  that  deceased 
sustained  an  accidental  fall,  and  died  as  a 
direct  result  thereof.  Indeed,  the  fact  that 
insured  met  with  an  accidental  death  would 
not  and  could  not  be  questioned  were  it  not 
for  the  evidence  of  detaadant'a  expert  wit- 
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ueaaea  wbo  testlfled  tliat  at  the  autopay  they 
found  that  deceased  was  suffering  at  the  time 
of  his  death  with  meningitis,  and,  upon  mak- 
ing a  microscopical  examination,  discovered 
the  presence  of  a  germ  showing  that  the  par- 
ticular kind  of  meningitis  was  epidemic  cere- 
bro-Bplnal  meningitis.  (It  seems  that  meningi- 
tla  la  a  general  term  which  may.  In  this  in- 
stance, be  defined  as  an  Inflamatlon  of  the 
meninges  or  enveloping  membranes  of  the 
brain,  while  epidemic  cereoro-spinal  meningi- 
tis is  that  particular  kind  or  form  of  meningi- 
tis which  is  an  acute,  infectious  disease  caus- 
ed by  a  microbe,  Dipplococcus  Intracellula- 
rls.)  Defendant's  experts  say  insured  died  of 
this  form  of  meningitis,  and,  as  there  was  an 
epidemic  of  that  disease  In  Kansas  City 
shortly  before  and  extending  into  April,  1912, 
defendant's  theory  Is  that  the  fall  in  the  bath- 
room was  the  result  of  the  onslaught  Of  the 
disease,  and  was  not  an  accident  In  other 
worda,  that  Insured  contracted  epidemic  cere- 
bro-Bplnal  meningitis  and  died  therefrom  and 
the  fail  in  the  bathroom  was  a  mere  Incident 
manifesting  the  presence  of  the  disease,  and 
hence  the  disease  and  not  the  faU  caused  his 
death.  Defendant  says  that  the  undispnted 
testimony  is  that  deceased  died  from  this 
particular  form  of  meningitis.  But,  as  we 
have  seen  plaintiff's  evidence  was  sufBdent 
to  authorize  the  jury  to  find  that  Insured's 
fall  was  purely  an  accident,  and  that  his 
death  resulted  directly  from  that  fall.  The 
evidence  in  plaintiff's  behalf  does  not  admit 
that  insured  was  suffering  from  meningitis 
when  be  died,  but  presents  a  state  of  facts 
from  which  the  Jury  could  find  that  he  died 
from  the  effects  of  the  fall  Itself,  and  did  not 
suffer  from  meningitis  of  any  kind.  We  do 
not  understand  that  plalutlfTs  case  was  tried 
on  the  theory  that  meningitis  was  conceded. 
The  case  was  tried  on  the  theory  that  the 
fall  Itself  was  sufficient  to  and  did  produce 
death  without  the  tnterventloo  of  any  other 
cause.  Plaintiff's  counsel  did  follow  de- 
fendant into  the  question  of  meningitis,  but 
tbla,  we  understand,  was  only  meeting  de- 
fendant upon  its  own  ground.  In  doing  so, 
plaintiff's  theory  was  that  even  if  the  Jury 
should  find  that  insured  at  the  time  he  died 
was  suffering  with  a  mentngltis,  1.  e.,  an  In- 
fiammation  of  the  brain  membranes,  or  even 
with  epidemic  cerebro-splnal  meningitis  as 
claimed  by  defendant,  still  plaintiff  was  not 
precluded  from  recovery  if  the  fall  was  pure- 
ly accidental  and  the  meningitis,  of  what- 
ever kind,  arose  as  a  direct  result  of  the 
fall  and  his  death  was  caused  thereby. 
There  was  evidence  that  some  forms  of  men* 
Ingltls  may  be  caused  by  a  blow  on  the  head, 
and,  if  insured  was  suffering  at  the  time  he 
died  with  any  of  those  forms  of  meningitis, 
fbere  was  still  room  (so  far  as  the  evidence 
was  concerned  and  without  regard  to  the 
oonstmctlon  to  be  placed  on  the  words  of 
the  policy),  for  the  Jury  to  find  that  insured 
fUl  acddeatally,  and  that  his  death  resulted 


directly  from  the  fall.  Siven  If  inoared  was, 
at  the  time  he  died,  suffering  with  epidemic 
cerebro-splnal  meningitis  as  claimed  by  de- 
fendant, this  did  not  conclusively  destroy 
plaintiff's  right  to  recover.  (We  are  dealing 
now  with  the  evidence,  and  not  with  any 
construction  to  be  placed  on  the  policy.) 
There  was  evidence  to  the  effect  that  a  man 
can  become  infected  with  the  germ  of  this 
disease  from  a  cut  or  wound ;  that  when  the 
germ  gets  into  the  body  it  makes  its  way  to 
the  meninges  of  the  brain  and  there  attacks 
them;  that  if  the  germa  are  introduced  di- 
rectly into  the  blood  stream  they  can  reach 
their  objective  and  produce  their  effects  much 
more  rapidly;  that  a  blow  on  the  head  by 
lowering  the  vitality  renders  one  more  sus- 
ceptible to  the  disease  and  less  able  to  throw 
off  the  germs;  that  a  man  can  be  infected 
with  the  germ  from  an  Injury  to  the  skin; 
that  where  the  germ  Is  introduced  into  the 
circulation  direct  it  could  produce  evidences 
of  the  activity  of  the  disease  within  one  or 
two  hours.  The  evidence  of  defendant's  ex- 
perts was  to  the  effect  that  after  the  germ 
enters  the  body  it  requires  a  certain  time 
called  the  period  of  incubation  to  elapse  be- 
fore the  germs  have  multiplied  sutfidently 
to  manifest  the  disease,  and  that  in  insured's 
case  this  period  of  incubation  necessarily  ex- 
tended back  past  the  time  of  the  fall,  and 
therefore  the  Insured  had  the  disease  at  that 
time,  and  hla  fall  was  merely  the  symptom 
or  manifestation  of  the  disease.  But,  their 
evidence  also  shows  that  this  period  of  in- 
cubation varies  frcnn  24  hours  to  32  days  ac- 
cording to  the  virulence  of  the  germs  and  the 
resisting  power  of  the  victim.  And  It  is  not 
condttslvely  shown  when  the  symptoms  of 
the  disease  first  manifested  themselves  in  the 
deceased.  The  presence  of  epidemic  cerebro- 
splnal  meningitis  was  not  disclosed  until  the 
autopsy  was  made.  It  is  true  the  insured 
had  several  convulsions,  but  there  was  evi- 
dence that  the  first  one  was  what  mlgbt  be 
exiiected  from  a  man  suffering  from  a  blow 
on  the  head,  and  while  he  thereafter  had 
some  of  the  symptoms  of  meningitis  tbey 
were  also  the  symptoms  which  result  from  a 
serious  Injury  to  the  brain  by  a  blow.  In 
short,  there  was  evidence  tending  to  show 
that  the  insured  accidentally  fell,  and  it  alone 
was  safilclent  to  cause  death,  but  that  even 
If  he  bad  cerebro-splnal  meningitis  when  he 
died,  It  could  have  been  caused  by  or  result- 
ed from  the  fall.  Under  all  these  circum- 
stances. It  was  for  the  jury  to  say  whether 
the  fall  was  purely  accidental  and  of  itself 
alone  resulted  In  death,  or  whether  an  ac- 
cidental fall  caused  or  brought  on  a  disease 
resulting  in  death.  The  plaintifl  having 
made  a  prima  fade  case  covering  both  of 
these  questions,  the  burden  was  on  defend- 
ant to  show  that  the  death  did  not  result 
from  an  acddent 

[4,  5]  But    defendant    takes    the    position 
that  since  its  experts  gave  it  as  their  opinion 

Digitized  by  LjOOQIC 


143 


182  SOUTHWBSTBKN  BBPOBTEB 


(Mo. 


that  a  person  cannot  be  infected  wltb  tbe 
germ  of  epidemic  cerebro-spinal  meningitis 
through  a  wound,  tbe  plaintiff's  prima  &cle 
case  Is  orerthrown.  The  logical  result  of 
this  position  Is  to  say  that  plaintiff's  evidence 
to  the  contrary  Is  not  worthy  of  belief.  But 
as  to  what  witnesses  will  be  believed  is  for 
the  Jury  to  say.  Of  coarse  if  plaintiff's  wit- 
nesses testified  to  matters  directly  contrary 
to  well-known  and  clearly  established  laws 
of  nature,  then  the  court  might  say,  as  a 
matter  of  law,  tliat  their  testimony  should 
be  disregarded.  But  the  controversy  here- 
in is  not  over  well-known  and  fully  attested 
physical  facts.  The  evidence  clearly  shows 
that  the  defense  rests  upon  highly  scientific 
theories  which  have  not  yet  met  the  full  ap- 
proval of  all  scientific  men.  It  shows  that 
the  means  by  which  the  germ  of  meningitis 
may  enter  the  body  is  still  shrouded  in  mys- 
tery. Tbe  greater  trend  of  opinion  is  that 
they  enter  through  the  nose  and  tliroat,  but 
this  is  only  mere  opinion.  Three  experts 
for  the  defense  testified  they  could  enter 
through  an  abrasion  of  tbe  skin.  For  this 
court  to  reverse  the  case  on  the  ground  that 
the  evidence  is  insutticient,  is  to  decide  as 
matter  of  law  the  very  thing  about  which 
scientists  differ  and  concerning  which  it  is 
admitted  mankind  has  not  yet  attained  a  fuU 
and  complete  knowledge.  In  such  situation 
the  authorities  all  hold  that  the  question  of 
fact  at  issue  must  be  left  to  the  Jury.  Fet- 
ter T.  Fidelity  &  Casualty  Co.,  174  Mo.  256, 
loa  clt  266.  73  S.  W.  592,  61  L.  K.  A.  459. 
97  Am.  St  Kep.  560 ;  BeUe  v.  Travelers'  Pro- 
tective Ass'n.  155  Mo.  App.  629,  loc.  clt  634, 
135  S.  W.  497;  DrlskeU  r.  United  States, 
etc.,  Ins.  Co.,  117  Mo.  App.  362,  93  S.  W.  880; 
Whiteaker  v.  Cliicago,  etc.,  R.  Co.,  252  Mo. 
438.  loc.  cit  452.  160  S.  W.  1009. 

[S,  7]  In  passing  on  this  question  of  the  de- 
murrer to  plaintiff's  evidence  we  biave  pur- 
posely left  out  of  consideration,  until  now, 
defendant's  contention  that  the  policy  should 
be  BO  construed  as  to  create  only  a  limited 
liability  for  the  accidental  death  of  insured. 
That  is,  that  the  policy  means  that  even 
though  insured's  fall  was  purely  accidental 
and  that  the  fall  caused  or  brought  on  a  men- 
ingitis, which  in  turn  caused  his  death,  never- 
theless plaintiff  could  not  recover.  But  even 
this  construction  would  not  Justify  the  sus- 
taining of  a  demurrer  to  the  evidence,  since, 
as  we  have  hereinbefore  shown,  there  was 
evidence  from  which  the  Jury  could  find  that 
the  fall  was  purely  accidental,  and  that  the 
fall  alone  produced  the  insured's  death. 
However,  defendant's  construction  of  a  limit- 
ed liability  must  be  considered,  because,  if 
that  construction  is  correct,  then  defendant 
was  entitled  to  have  that  construction  ap- 
plied to  the  facts  by  appropriate  instructions ; 
and  this  brings  us  to  the  complaint  of  defend- 
ant concerning  the  court's  action  in  regard 
thereto. 

The  defendant  asked  two  instructions, 
numbered  4  and  6,  which,  as  asked,  included 


dtf  endant'B  constmctlon  of  the  contract, 
namely,  that  plaintiff  was  not  entitled  to  re- 
cover if  deceased  died  of  meningitis,  even 
though  the  fall  was  the  producing  cause  of 
the  meningitis,  and  that  fail  was  accidental. 
The  court  tkowever,  by  modification,  elimi- 
nated this  Idea  from  the  instructions.  The 
two  instructions,  as  asked,  were  as  follows: 

(4)  "Tbe  court  instructs  the  Jury  that  even 
though  you  may  believe  from  the  evidence  that 
the  fall  of  Robert  P.  Greenlee  was  caused  by  ac- 
cidental means  alone,  still  if  you  believe  that 
hia  death  was  caused  in  whole  or  in  part,  direct- 
ly or  indirectly,  by  epidemic  cerebro-spinal  men- 
ingitis, your  verdict  must  be  for  the  defendant" 

(5)  "The  court  instructs  the  jury  that  If  you 
beliere  from  the  evidence  in  this  case  that  the 
death  of  Robert  P.  Greenlee  was  caused  in 
whole  or  in  part  directly  or  indirectly  by  epi- 
demic cerebro-spinal  meningitis,  your  verdict 
must  be  for  the  defendant" 

The  modification  consisted  in  striking  out 
the  words  "or  indirectly,"  and  the  instruc- 
tions were  then  given  as  modified.  To  cor- 
rectly understand  the  propriety  of  this  modi- 
fication it  is  perhaps  necessary  to  state  the 
substance  of  the  instructions  that  were  given. 
The  first  one  for  plaintiff  told  the  jury  that 
if  they  believed  and  found  from  the  evidence 
that  insured  accidentally  fell  and  was  in- 
jured on  tbe  bead,  "and  tliat  from  tbe  effects 
of  such  accidental  injury  the  said  Robert  P. 
Greenlee  did  thereafter,  on  the  13th  day  of 
April,  1912,  die,  as  the  direct  result  and  ef- 
fect of  said  Injury."  then  their  verdict  should 
be  for  plaintiff.  The  next  instruction  was 
to  the  effect  that  if  the  Jury  believed  from 
the  evidence  that  said  fall  was  the  sole,  di- 
rect, and  independent  cause  of  insured's 
death,  "and  that  said  deceased  would  not 
have  died  at  the  time,  under  the  circumstanc- 
es and  in  tbe  manner  he  did  die  if  he  had  not- 
experienced  said  fall  and  if  said  fall  was 
not  in  any  way  produced  or  caused  by  menin- 
gitis, then  your  verdict  must  be  for  the  plain- 
tiff, and  the  burden  of  proving  this  rests  upon 
said  plaintiff,  and  if  she  fails  to  prove  by  the 
greater  weight  of  all  the  credible  evidence 
in  the  case  that  death  did  so  and  in  such 
manner  result  then  your  verdict  must  be  for 
the  defendant" 

On  behalf  of  defendant  the  court,  in  in- 
struction No.  1,  told  the  Jury  that: 

"If  yon  believe  from  the  evidence  that  the  foil 
of  Robert  P.  Greenlee  was  caused  by  vertigo, 
dizziness,  or  convulsion,  resulting  from  epidemic 
cerebro-spinal  meningitis,  your  verdict  must  be 
for  defendant." 

In  No.  3  the  jury  were  told  that: 
"The  burden  is  on  the  plaintiff  to  prove  that 
the  injury  to  and  the  death  of  Robert  P.  Green- 
lee were  both  directly  caused  by  accidental 
means  alone,  independently  of  all  other  causes, 
and  unless  plaintiff  has  established  by  a  prepon- 
derance or  greater  weight  of  the  credible  testi- 
mony that  both  the  injury  to  and  the  death  of 
Robert  P.  Greenlee  were  directly  caused  by  ac- 
cidental means  alone,  independently  of  all  other 
causes,  your  verdict  must  be  for  defendant" 

Instructions  numbered  4  and  5  were  given 
as  hereinbefore  set  out  except  that  they  were 
modified  by  striking  out  the  words  "or  indi- 
rectly" In  each  of  them.  ^^  , 
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In  Instruction  No.  6  tbe  Joiy  wei«  told 
tliat: 

"Even:  thOQgh  jon  may  believe  from  the  evi- 
dence that  the  fall  of  Robert  P.  Greenlee  was 
caused  by  accidental  means  alone,  still  before 
70a  can  find  for  the  plaintiff,  yon -must  believe 
from  the  evidence  that  the  fall  was  the  direct 
and  proximate  cause  of  the  death  of  said  Robert 
P.  Greenlee." 

It  will  be  seen,  therefore,  that  the  only  ef- 
fect of  the  modification  of  instructions  Nos.  4 
and  5  by  striking  out  the  vrords  "or  indirect- 
ly" was  to  talce  away  the  idea  that  plaintiff 
could  not  recover  even  if  tbe  jury  found  that 
tbe  meningitis,  claimed  to  have  been  tbe 
cause  of  his  deatli,  was  produced  by  tbe  in- 
Jury  he  received  in  bis  accidental  faUL  This 
presents,  therefore,  the  question  whether  such 
construction  of  tbe  contract  insisted  upon  by 
defendant  is  correct.  In  Other  words,  does 
the  policy,  when  rightly  construed,  mean  that 
the  liability  does  not  extend  to  nor  include 
the  results  of  disease  contracted  by  and 
through,  or  caused  by,  an  accidental  physical 
injury? 

Unless  the  language  of  tbe  policy  is  so 
plain  and  explicit  as  to  afford  no  room  for 
construction,  it  should,  if  possible,  be  con- 
strued most  favorably  to  the  insured  and 
against  the  Insurer.  In  4  Gooley's  Briefs  on 
tbe  Law  of  Insurance,  page  3200,  it  is  said: 

"If  a  disease  resulting  in  death  is  tbe  effect  of 
an  accident,  so  as  to  be  a  mere  link  in  the  chain 
of  causation  between  the  accident  and  tbe  death, 
the  death  is  attributable,  not  to  the  disease,  but 
to  the  accident  alone." 

We  are  of  the  opinion  that  the  construc- 
tion contended  for  by  defendant  is  not  cor- 
rect We  do  not  think  the  qualifying  words 
In  this  policy  are  in  reality  any  greater  than 
those  in  the  case  of  Fetter  v.  Fidelity  & 
Casualty  Co.,  174  Mo.  256,  73  S.  W.  592,  61 
li.  B.  A.  469,  97  Am.  St.  Rep.  560,  or  in  Belle 
▼.  Travelers'  Protective  Association,  155  Mo. 
App.  629,  135  S.  W.  497.  And  in  those  cases 
the  construction  contended  for  here  was  de- 
nied. The  case  of  Goodes  v.  Order  of  United 
Commercial  Travelers,  174  Mo.  App.  330,  156 
S.  W.  995,  is  a  case  very  much  like  tbe  one 
at  bar  tMtb  on  the  facts  and  on  the  con- 
struction to  be  placed  on  the  contract.  There 
the  policy  said  the  liability  did  not  extend  to 
"any  death,  disability  *  •  •  happening 
directly  or  indirectly  in  consequence  of  dis- 
ease or  caused  wholly  or  in  part  by  bodily 
infirmities  or  disease."  These  words  of  lim- 
itation are  fully  as  broad  and  comprehensive 
as  the  limiting  words  of  the  policy  in  the 
case  at  bar,  and  yet  the  construction  con- 
tended for  was  not  adopted.  See,  also,  tbe 
following  cases:  Driskell  ▼.  United  States, 
etc..  Accident  Ins.  Co.,  117  Mo.  App.  362,  93 
S.  W.  880;  Delaney  v.  Modem  Accident 
Olub,  121  Iowa,  528,  97  N.  W.  91,  63  L.  R.  A. 
603 ;  National  Benefit  Ass'n  t.  Grauman,  107 
Ind.  288,  7  N.  B.  233;  Isltt  t.  Railway  Pas- 
sengers' Ass'n,  li.  R.  22  Q.  B.  604. 

In  tbe  case  of  Carr  v.  Pacific  Mut  life 


Ins.  Co.,  100  Mo.  App.  602,  76  S.  W.  ISO, 
cited  by  defendant,  the  injury  was  held  to 
be  the  direct  result  of  the  sickness.  Tbe  in- 
sured was  in  bed  in  a  hospital  unconscious 
from  fever,  and  bad  to  be  restrained  at  times 
from  doing  violence  to  himself.  His  nurse 
left  the  room  for  a  moment,  and  when  she 
returned  he  had  gone  through  the  window  to 
the  ground.  There  was  no  evidence  of  acci- 
dent in  the  case.  Besides,  the  Fetter  Case 
is  superior  in  authority  to  it  if  it  announces 
a  different  rule. 

Complaint  is  also  made  of  the  refusal  of 
defendant's  Instructions  7  and  9.  They  were, 
however,  properly  refused  for  the  reason  that 
they  told  tbe  Jury  to  find  for  defendant,  even 
if  they  found  insured  accidentally  fell  and 
through  hla  fall  contracted  meningitis  and 
died  therefrom.  The  authorities  are  to  the 
effect  that  where  an  accident  causes  a  dis- 
ease, which  disease  in  turn  results  in  death, 
the  accident  is,  in  law,  the  proximate  cause 
of  the  death,  and  not  the  disease.  Therefore 
if  the  Jury  found  that  the  accidental  .fall 
caused  the  disease  and  the  disease  produced 
death,  the  Jury  could  not  change  a  matter  of 
law  and  find  as  a  fact  that,  under  such  cir- 
cumstances, the  disease  was  the  "efficient, 
predominant,  and  proximate  cause  of  death." 

Under  the  instructions  which  were  given 
all  tbe  issues  were  fairly  submitted  to  the 
Jury.  Before  the  Jury  could  find  for  plain- 
tiff, they  were  required  to  find  that  tbe  fall 
was  not  in  any  way  produced  or  caused  by 
meningitis.  The  instructions  also  submitted 
to  tbe  jury  the  questions  whether  the  in- 
sured died  from  the  effects  of  an  accidental 
Injury,  whether  tliat  accidental  injury  was 
the  sole,  direct,  and  independent  cause  of  bis 
death,  and  whether  he  would  have  died  had 
he  not  received  such  faU.  We  think  the  case 
was  fairly  tried,  and  that  we  are  without 
authority  to  disturb  the  verdict. 

The  Judgment  is  therefore  afiirmed.  All 
concur. 


JOBLIN  V.  ILI/INOIS  SURETY  CO. 
(No.  14213.) 

(St.  Louis  Conrt  of  Appeals.     Missouri.     Jan. 

4,  1916.    On  Motion  for  Rehearing, 

Feb.  8,  1916.) 

1.  Tbial  €=»404— Findings  by  Tbiai.  Ootmx 
—Effect  of. 

In  an  action  tried  to  the  court,  a  finding  or 
memorandum  not  made  at  the  request  of  either 
party  does  not  fall  within  Rev.  St.  1909,  g  1972, 
requiring  the  court  upon  trial  of  a  question  of 
fact  to  state  on  request  of  either  party  its  find- 
ings of  fact  separately  from  conclusions  of  law, 
and  so  does  not  have  the  effect  of  a  special  ver- 
dict, but  is  to  be  treated  as  a  general  verdict. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  957-862;   Dec.  Dig.  «=>404.] 

2.  Appeal  and  Ebbob  «=>1011  —  Bkvikw  — 
Findings. 

Where  no  error  has  been  made  in  the  ap- 
pUeation  of  the  law,  a  finding  of  fact  by  the 
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trial  conrt  on  conflictiiig  evidence  ia  conduaive 
on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3983-3889 ;   Dec.  Dig.  <g= 

8.  contbaots  <6=s>306— buildino   oontbacts 

^3kbtificatk  of  Abchitect. 

Where  a  building  contract  which  authorized 
the  owner,  on  three  days'  notice  after  the  ar- 
chitect had  certified  the  contractors'  failure  to 
perform  the  work,  to  complete  the  building  and 
to  deduct  any  expenses  incurred  from  any  mon- 
ey then  due  the  contractor,  the  expense  to  be 
certified  by  the  architect,  the  owner  cannot  hold 
the  contractors  and  their  sureties  liable  for  ex- 
penses incurred  where  the  same  were  not  cer- 
tified by  the  architect 

[Ed.  Note. — For  other  cases,  see  Qontracts, 
Cent  Dig.  ii  152&-1533;    Dec  Dig.  «=>306.] 

4.  Afpeai.  and   Erbob   <S=>171— Chanob   or 

TuEOBT  or  Case  on  Afpeai.. 

Where,  in  an  action  against  the  surety  on  a 
building  contract,  the  case  was  tried  below  on 
ths  theory  that  the  surety  was  not  liable  be- 
cause the  architect  had  not  certified  the  value  of 
the  work  and  material  furnished  by  the  contrac- 
tor, plaintiC  cannot  on  appeal  contend  that  the 
pleadings  did  not  raise  that  issue,  being  bound 
by  the  theory  presented  in  the  lower  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  1053-1063,  1066,  1067, 
1161-U65;  DecDig.  <S=»171.1 

On  Motion  for  Behearing. 

6.  OOIfTRACTB    «=>30&— BUII.DINO    CONTRACTS 
— CONBTBXJCTIDN. 

Where  a  building  contract  authorized  the 
owner  or  architect  to  take  over  the  work  on 
three  days'  notice  after  certification  of  the  con- 
tractors' default  by  the  architect,  the  architect 
acting  for  the  owner  ia  not  entitled  to  take  over 
the  work  without  a  new  notice  having  agreed 
after  serving  the  first  notice  of  the  contractors' 
default  to  allow  the  contractors  to  complete  the 
work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1628-1533 ;  Dec.  Dig.  <8=>306.] 

Appeal  from  St  LooIb  Circuit  Court; 
Bbodes  B.  Cave,  Judge. 

Action  by  Alfred  H.  Joblln  against  tbe 
Illinois  Surety  Company.  £^om  a  Judgment 
for  defendant,  plaintiff  appeals.    Afllrmed. 

McDonald  &  Taylor,  Joseph  A.  Wright, 
Jacob  Cbasnoff,  and  Arnold  Just,  all  of 
St  Louis,  for  appellant  Percy  Werner,  of 
St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Action  on  contract  and 
bond  for  the  erection  of  a  buUding  to  be 
occupied  as  a  residence  by  plaintiff,  who 
£«eks  to  recover  $1728.28  as  excess  neces- 
sarily paid  out  by  him  over  the  contract 
price  to  mechanics  and  materialmen  in  order 
to  complete  the  building,  the  contractor. 
Banner  Land  &  Bnilding  Company,  as  it  is 
alleged,  having  abandoned  the  work  before 
its  completion.  The  action  was  originally 
brought  against  the  contractor  as  well  as 
against  the  Illinois  Surety  Company,  surety 
on  the  bond,  but  was  dismissed  as  to  the  con- 
tractor, no  service  of  process  having  been 
made  upon  it  and  It  not  appearing  to  the 
action.  The  trial  was  before  the  court,  a 
Jury  having  been  waived,  and  at  Its'  conclu- 


sion the  court  found  In  favor  of  defendant 
and  entered  up  Judgment  accordingly,  from 
which  plaintiff  appealed. 

At  the  close  of  the  case  defendant  offered 
a  demurrer-  and  It  is  stated  in  the  abstract 
prepared  by  appellant  that  tbe  conrt  sustain- 
ed this  demurrer.  That  statement  is  ob- 
viously Incorrect  The  demurrer  was  offered 
but  no  action  of  the  court  upon  It  anywhere 
appears.  Moreover,  a  memorandum  filed  by 
the  court  in  announcing  its  decision,  as  well 
as  the  Judgment  Itself,  which  appears  in  the 
short  transcript  filed  with  us,  negatives  the 
idea  that  the  case  went  off  on  demurrer. 
The  Judgment  recites  the  appearance  of 
plaintiff  and  the  Illinois  Surety  Company  by 
their  respective  attorneys,  the  waiver  of  a 
Jury,  and  then  recites  that  the  parties  sub- 
mit the  cause  to  the  court  "upon  the  plead- 
ings, the  evidence  and  the  proof  adduced, 
and  the  court  having  heard  and  duly  con- 
sidered tbe  same,  and  being  fully  advised 
in  tbe  premises,  doth  find  the  issues  in  fa- 
vor of  the  defendant  Illinois  Surety  Com- 
pany, wherefore,  it  Is  considered  and  ad- 
Judged,"  etc  Obviously,  this  Is  not  a  Judg- 
ment upon  a  demurrer.  In  fact  we  do  not 
understand  that  beyond  this  recital  In  the 
abstract  learned  counsel  for  appellant  so 
contend. 

[t]  In  rendering  his  decision  In  the  case 
the  learned  trial  Judge  filed  a  memorandum 
which  has  been  brought  up  by  appellant  As 
this  finding  or  memorandum  was  not  made 
at  the  request  of  either  party,  and  does  not 
therefore  fall  within  the  provisions  of  seo> 
tlon  1072,  Revised  Statutes  1909,  it  has  not 
tbe  effect  of  a  finding  under  that  statute, 
that  is,  does  not  have  the  effect  of  a  special 
verdict,  as  do  such  findings,  South  St  Jos- 
^h  Land  Co.  v.  Bretz,  125  Mo.  418,  loc.  cit 
423,  28  S.  W.  656,  and  is  to  be  treated  as  a 
general  verdict.  See  I^esan  Advertising  Co. 
V.  Castleman  (Sup.)  177  S.  W.  597.  As  was 
said  by  our  Supreme  Court  In  Mead  v.  Spal- 
ding, 94  Mo.  43,  6  S.  W.  384,  whUe  such 
opinion  cannot  be  made  to  take  the  place  of 
instructions,  or  a  finding  of  facts  given  as 
an  instruction,  "the  opinion  of  the  trial 
court  may  be  cited  and  used  In  tbe  consider- 
ation of  the  case  presented  by  the  record, 
and  in  tbat  respect  Is  often  of  great  value 
to  us;  but  it  Is  no  part  of  the  record  upon 
which  the  case  must  be  determined  in  this 
court"  Ttiat  tbe  appellate  courts  have 
availed  themselves  of  such  memorandum 
without  having  been  bound  by  it  as  part  of 
the  record,  appears  in  very  many  cases. 

[2]  In  the  case  at  bar  no  declarations  of 
law  were  asked  unless  the  demurrer  to  the 
evidence  which  we  have  before  referred  to 
as  not  having  been  passed  upon  may  be  con- 
sidered as  such;  no  dedaratlous  of  law  as 
such  were  given.  It  is  clear  that  this  case 
was  determined  by  the  trial  court  largely 
on  the  weight  of  evidence,  the  evidence  being 
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conflicting.  Wbere  that  is  the  case,  if  no 
error  has  been  made  in  the  application  of 
law,  the  finding  of  the  trial  conrt  is  con- 
clusive iqion  oar  court  Jordan  r.  Davis, 
and  other  cases  ixst. 

[3]  We  cannot  state  the  case  better  on  its 
facts  or  on  Its  law  than  stated  by  the  learn- 
ed trial  judge  and  hence  avail  ourselves  of 
the  memorandum  filed  by  him,  not,  as  be- 
fore said,  as  conclusive  upon  us,  or  as  part 
of  the  record  proper,  but  as  a  correct  and 
succinct  statement  of  facts  and  of  the  law. 
For  a  better  understanding,  however,  of  one 
of  the  principal  points  of  controversy  in  the 
case,  it  is  well  to  say  that  article  III  of  the 
contract  and  bond,  in  substance,  provides 
that  no  alterations  shaU  be  made  in  the 
work,  nor  extra  work  done,  except  upon 
written  order  of  the  architects,  and  article 
y,  in  substance,  provides: 

"Should  the  contractor  at  any  time  refuse  or 
neglect  to  supply  a  sufflciency  of  properly-skill- 
ed workmen,  or  of  materials  of  the  proper 
quality,  or  fail  in  any  respect  to  prosecute  the 
work  with  promptness  and  diligence,  or  fail 
in  the  performance  of  any  of  the  agreements 
herein  contained,  such  refusal,  neglect  or  failure 
being  certified  by  the  architects,  the  owner  shall 
be  at  liberty  after  three  days'  written  notice  to 
the  contractor  to  provide  any  such  labor  or  ma- 
terials, and  to  deduct  Uie  cost  thereof  from  any 
money  then  due,  or  thereafter  to  become  due  to 
the  contractor,  under  this  contract;  and  if 
the  architects  shall  certify  that  such  refusal, 
neglect  or  failure  is  sufficient  ground  for  such 
action,  the  owner  shall  also  be  at  liberty  to  ter- 
minate the  employment  of  the  contractor  for 
the  said  work  and  to  enter  upon  the  premises 
and  take  possession,  for  the  purpose  of  com- 
pleting the  work  included  under  the  contract, 
of  all  materials,  tools  and  appliances  thereon, 
and  to  employ  any  other  person  or  persons  to 
finish  the  work,  and  to  provide  the  materials 
thereof.  *  •  *  The  expense  incurred  by  tiie 
owner  herein  provided,  either  for  furnishing 
materials  or  for  finishing  the  work,  and  any 
damage  incurred  through  such  default  shall  be 
audited  and  certified  by  the  architects,  whose 
certificate  thereof  shall  be  conclusive  and  bind- 
ing upon  the  parties." 

The  architects  here  referred  to  are  Mariner 
&  La  Beaume,  and  the  member  of  that  firm 
who  seems  to  have  had  charge  of  this  particu- 
lar work  was  Mr.  Mariner.  This  by  way  of 
explanation. 

We  use  so  much  of  the  memorandum  of  the 
court  above  referred  to  as  we  think  material 
and  necessary,  as  follows: 

"On  the  12th  day  of  August,  1807,  plaintUI 
A.  H.  Joblin  entered  into  a  contract  with  the 
defendant,  the  Banner  Land  &  Building  Com- 
pany, for  the  erection  of  a  certain  dwelling 
bouse,  for  the  faithful  performance  of  which 
contract  the  Banner  Liand  &  Building  Company 
and  its  co-defendant,  the  Illinois  Surety  Com- 

ry,  entered  into  a  bond  in  the  sum  of  $2848.- 
The  contract  and  bond  were  in  the  usual 
form  and  provided  for  the  work  being  done  un- 
der the  supervision  of  Mariner  &  La  Beaume, 
architects,  and  for  the  making  of  alterations  and 
payments  under  the  contract  on  the  certificates 
of  such  architects. 

"The  work  progressed  under  the  contract  in 
the  usual  way  until  some  time  in  the  latter  part 
of  November,  or  the  first  of  December,  when, 
the  evidence  discloses,  the  plaintiff  visited  the 
work  and  found  no  work  being  done  and  so  re- 
ported to  the  architect,  Mr.  Marineb 
1S2  S.W.— 10 


"The  architects  then,  under  date  of  December 
8tb.  1907,  gave  to  the  defendant  Banner  Land 
&  Building  Company  a  notice,  as  provided  in  the 
contract,  that  owing  to  the  fact  that  no  work 
had  been  done  on  the  building  for  some  time 
past,  they  begged  to  call  attention  to  article  V 
of  the  contract  and  to  notify  said  defendant  that 
unless  this  work  was  started  within  three  days 
from  date  that  they  would  take  other  means  to 
complete  the  contract. 

"So  far,  there  is  no  controversy  in  the  evi- 
dence. The  evidence  discloses  that  then  the 
architect  sought  to  locate  Mr.  Morris,  the  presi- 
dent of  the  Banner  Land  &  Building  Company, 
but  found  him  out  of  the  city.  At  the  same  time 
the  agent  of  the  defendant  Illinois  Surety  Com- 
pany, having  received  notice  of  the  existing 
condition,  took  the  matter  up  in  a  general  con- 
ference between  Mr.  Mariner,  the  architect,  Mr. 
Atwood  and  Mr.  Hopkins,  representing  the  de- 
fendant Illinois  Surety  Company.  As  to  what 
was  then  done,  the  witnesses  differ.  Mr.  Mari- 
ner testifies  that  he  took  the  matter  up  with  Mr. 
Atwood  and  informed  him  that  Mr.  Morris,  the 
president  of  the  Banner  Land  &  Building  Com- 
pany, was  out  of  town  and  asked  him  how  to 
proceed  with  the  least  possible  delay,  and  states 
that  from  that  time  on  he  proceed  to  do 
the  woA  on  the  day  basia ;  and  on  consultation 
with  Mr.  Atvrood  employed  WUliam  Morris  to 
superintend  the  work ;  that  thereafter  all  pay- 
ments were  made  after  approval  by  Mr.  At- 
wood, agent  of  the  Illinois  Surety  Company; 
and  that  thereafter  he  (Mr.  Mariner)  discharg- 
ed Morris  and  employed  one  Murphy  to  com- 
plete the  work. 

"In  brief,  Mr.  Mariner's  testimony  is  to  the  ef- 
fect that  at  or  about  December  9th,  and  after 
the  giving  of  the  notice  under  date  of  December 
9th,  above  referred  to,  he  as  tiie  representative 
of  the  owner  and  with  the  consent  of  the  de- 
fendant Illinois  Surety  CompHny,  proceeded 
with  the  completion  of  the  work  on  oehalf  of 
the  plaintiff,  and  that  the  connection  of  the 
Banner  Land  &  Building  Company  with  the 
work  from  that  time  on  ceased. 

"On  the  other  hand,  Mr.  Atwood  testified  that 
on  receipt  of  a  copy  of  the  notice  of  December 
9th,  he  took  the  matter  up  with  his  Chicago 
office,  and  as  a  result  thereof  Mr.  Hopkins,  rep- 
resenting the  defendant  Surety  Company,  came 
to  St.  Louis,  and  that  he  and  Mr.  Hopkins  and 
Mr.  Mariner  took  the  matter  up  and  it  was 
agreed  that  the  work  should  be  continued  by  the 
Banner  Land  and  Building  Company  under  the 
direction  of  its  superintendent,  Mr.  WUliam 
Morris,  and  that  the  payments  should  be  made 
with  the  O.  K.  of  Mr.  Mariner  and  himself,  Mr. 
Atwood;  that  thereafter  he  continued  to  O.  K. 
such  payments  as  were  made  on  account  of  the 
work  and  labor  done  and  material  furnished  by 
the  Banner  Land  &  Building  Company,  and  so 
continued  up  to  January  20th,  1908,  when,  ac- 
cording to  his  testimony,  a  man  named  Murphy 
came  into  his  office  with  an  order  for  some 
^'650.00  for  completing  the  work;  and  that  he 
then,  for  the  first  time,  learned  that  the  work 
was  not  being  completed  by  the  Banner  Land  & 
Building  Company. 

"In  addition  to  this,  there  is  the  testimony  of 
Mr.  William  Morris  to  the  same  effect  as  that 
of  Mr.  Atwood,  that  he,  as  superintendent  of  the 
Banner  Ijand  &  Building  Company,  was  continu- 
ing the  work  and  did  so  continue  it  until  he  was 
prevented  from  further  doing  so  by  Mr.  Mariner; 
and  furthermore,  the  defendant's  contention  on 
this  point  is  supported  by  the  action  of  the  par- 
ties at  the  time,  as  evidenced  by  their  lettera 
In  a  word,  if  the  position  of  Mr.  Mariner  and 
of  the  plaintiff  that  the  connection  of  the  Ban- 
ner Land  &  Building  Company  with  the  work 
was  terminated  at  or  about  December  9th,  when 
the  notice  above  was  given,  why  was  it  neces- 
sary for  the  architects  to  again,  under  date  of 
December  20th,  give  to  the  Banner  Land  & 
Building  Company  a  notice  to  proceed  to  corn- 
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plete  the  brick  work  within  three  days  or  that 
they  would  relet  the  contract? 

"The  determination  of  the  question  of  fact 
as  to  whether  or  not  the  defendant  Banner  Land 
&  Building  Company  renounced  the  contract  or 
abandoned  the  work  or  whether,  on  the  other 
hand,  they  were  so  slow  in  the  completion  of  the 
work  that  the  architects,  under  the  provision  of 
the  contract,  gave  them  the  three  days'  notice 
provided  for  in  the  contract  and  took  the  further 
steps  therein  provided  for  the  completion  of  the 
work  by  other  parties,  is,  in  the  opinion  of  the 
court,  determinative  of  the  case;  and  for  that 
reason  the  evidence  on  this  point  has  been  giv- 
en most  careful  consideration,  and  as  a  result 
of  that  consideration,  the  court  has  concluded 
that  the  Banner  Land  &  Building  Company  did 
not  renounce  the  contract  or  abandon  the  work. 

"And  this  conclusion  is  supported  by  the  ac- 
tion of  the  parties  themselves,  for,  if  the  Ban- 
ner Land  &  Building  Company  renounced  the 
contract,  then  it  was  not  necessary  that  the 
architects  should  give  to  them  any  notice,  but 
the  plaintiff  would  have  had  the  right  to  pro- 
ceed to  complete  the  work  without  any  notice. 
But  instead  of  so  doing,  the  parties  themselves 
at  all  times  proceeded  under  the  theory  that  the 
contract  had  not  been  renounced  and  that  the 
conditions  existed  which  are  covered  by  article 
V  of  the  contract  in  question. 

"And  if  the  conditions  covered  by  article  V 
did  exist,  then,  even  though  we  should  pre- 
sume, which  the  court  does  not  find,  that  all 
steps,  as  provided  by  that  article,  were  proper- 
ly taken  by  the  architects  before  completion  of 
the  work,  nevertheless,  the  failure  of  the  plain- 
tiffs to  aUege  and  prove  that  the  expense  incur- 
red by  the  owner  for  finishing  the  work  had 
been  audited  and  certified  by  the  architect  is 
fatal  to  his  right  to  recover.  See  American 
Bonding  Co.  v.  Gibson  County,  127  Fed.  671 
[62  0.  O.  A.  397]. 

"In  that  case  the  provisions  of  the  contract 
were  the  same  as  those  of  article  V  of  the  con- 
tract here  in  question,  and  there  all  steps  were 
properly  taken,  as  provided  by  the  contract  in 
said  article  V.  The  plainnS  brought  suit 
against  the  bonding  company  to  recover  the  coat 
of  completing  the  work.  The  plaintiff  there,  as 
here,  neither  alleged  nor  proved  that  the  archi- 
tects had  audited  and  certified  the  expense  and 
damage  incurred  by  the  county  through  the  de- 
fault of  the  contractors,  and  for  lack  of  this 
certificate  the  defendants  insisted  the  suit  was 
prematurely  brought  and  no  recovery  could  be 
had;  and  it  was  held  that  the  obtaining  of  this 
certificate  of  the  architects  was  a  condition  pre- 
cedent to  the  plaintiff's  right  of  action,  and  that 
the  petition  must  allege  and  the  fact  must  be 
proven  that  at  the  time  of  the  bringing  of  the 
suit  the  expense,  damage,  etc.,  had  been  audited 
and  certified  by  the  architects,  or  that  the  archi- 
tects had  legally  refused  to  do  so,  though  prop- 
erly requested.' 

We  may  add  here  that  this  same  case  of 
American  Bonding  &  Trust  Co.  r.  Gibson 
County  was  again  before  the  United  States 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
and  followed  on  the  above  point.  See  145  Fed. 
871,  76  0.  0.  A.  155,  7  Ann.  Cas.  522. 

Continuing,  the  learned  circuit  Judge  re- 
fers to  Heidbrink  v.  Schaffner,  147  Mo.  App. 
632,  127  S.  W.  418,  as  a  case  particularly 
relied  upon  by  the  plaintiff  below  and  as 
one  in  which  a  construction  of  an  article 
similar  to  article  V  was  involved,  and  dis- 
tinguishes that  case  from  the  one  at  bar. 
In  that  there  the  contractor  had  absolutely 
renounced  the  contract,  hence  it  was  held 
that  no  notice  or  certificate  was  necessary. 
.  Continuing  the  learned  trial  Judge  said: 


"How  different,  however,  is  the  case  at  bar. 
As  above  set  out,  not  only  does  the  evidence 
here  fail  to  show  any  renunciation  of  the  con- 
tract, but  the  parties,  particularly  the  archi- 
tects, here  at  all  times,  at  least  up  to  the  time 
of  issuing  a  certificate  authorizing  the  plaintiff 
to  take  over  and  complete  the  work,  attempted 
to  proceed  under  the  provisions  of  article  V  of 
the  contract,  and  this  fact  is  shown  in  the  plain- 
tiff's own  case.  And  furthermore,  the  court,  as 
above  set  out,  has  found  from  the  evidence  that 
there  was  no  renunciation  of  the  contract,  or 
even  abandonment  thereof,  and  that  the  work 
was  continued  up  to  December  21st,  1907,  when, 
as  Mr.  Mariner  says,  he  discharged  Mr.  Wil- 
liam Morris,  who  was  conducting  the  work  for 
the  Banner  Land  &  Building  Company,  and 
turned  the  work  over  to  Mr.  Murphy. 

Accordingly  the  court  found  for  the  de- 
fendant. Judgment  following. 

We  have  read  all  of  the  evidence  as  set  out 
in  the  abstract  filed  with  great  care  and 
find  no  reason  to  hold  that  the  conclusion 
arrived  at  by  the  learned  trial  court  Is  not 
supported  by  substantial  evidence,  and  we 
think  that  in  the  determination  of  the  cause 
that  court  has  correctly  applied  the  princi- 
ples of  law  here  applicable.  We  accord- 
ingly adopt  it  as  oar  own. 

[4]  Learned  counsel  for  appellant  argues 
that  defendant  did  not  plead  want  of  cer- 
tificate from  the  architects,  citing  among 
other  authorities  Nodaway  Drainage  Dis- 
trict No.  1  V.  Illinois  Surety  Co.,  262  Mo.  543, 
loc.  cit.  558  and  563,  160  S.  W.  999.  It  is 
true  that  the  answer  does  not  plend  the  lack 
of  the  certiflcae  called  for  in  paragraph  6  of 
the  contract  Bat  the  case  was  tried  on  the 
theory  that  this  paragraph  was  before  the 
court  and  that  defendant  relied  npon  the  ab- 
sence of  the  certificate.  Thus  when  plain- 
tiff offered  to  prove  the  value  of  the  work 
and  material  it  was  agreed  that  the  wit- 
nesses, if  present,  would  testify  as  to  the  cor- 
rectness of  these  items,  counsel  for  defend- 
ant, however,  reading  this  article  V  at  length, 
made  specific  objection  to  the  competency  of 
the  evidence  on  the  ground  that  under  ar- 
ticle Y  "an  audited  and  certified  statement 
of  the  architect  is  the  only  method  of 
proving"  the  liability  of  the  defendant  for 
these  items.  Without  passing  on  the  objec- 
tion the  court  admitted  the  evidence.  No  ob- 
jection was  made  by  counsel  for  plaintiff, 
that  the  absence  of  a  certificate  had  not  been 
pleaded.  The  case  ^vas  tried  on  the  theory 
that  the  question  as  to  the  necessity  of  the 
certificate  was  in  issue.  In  fact,  unless  that 
was  so,  the  citation  of  counsel  for  plaintiff 
to  the  trial  court  of  Heidbrink  v.  Schaffner, 
supra,  which  the  trial  Judge  states  was  a 
cause  upon  which  connsel  for  defendant 
"place  great  stress,"  would  have  been  use- 
less, as  the  question  of  the  necessity  of  a 
certificate  was  there  the  principal  point  In 
decision.  Parties  are  held  to  the  theory  on 
appeal  upon  which  they  tried  the  case. 

So  too,  it  is  argued  on  the  authority  of 
Lackland  ▼.  Renshaw  et  al.,  256  Ma  133,  165 
S.  W.  314,  that  this  being  a  hired  surety  and 
the  doctrine  strlctisaiml  juris  nst  ap^ying 
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that  no  barm  lesalted  from  the  absence  of 
the  certificate.  In  the  face  of  the  finding  of 
the  trial  court  for  the  defendant  on  the  evi- 
dence, we  do  not  think  the  Lackland  Case 
controlling  or  applicable  here. 

Appellant's  learned  counsel  attack  the  con- 
clusions of  law  as  set  out  In  the  memoran- 
dum filed  as  if  they  were  before  us  for  re- 
view. While  we  adopt  them,  we  are  not  to 
deal  with  them  as  before  us  for  review.  As 
before  remarked,  we  cannot  treat  them  as 
part  of  the  record  or  as  determinative  of  any 
qnestlon  of  law  in  them;  we  use  them  only 
as  expressing  our  view  of  the  facts  and  the 
law.  In  a  case  such  aa  this,  in  which  the 
trial  was  before  the  court,  a  jury  Iiavlng  been 
waived,  the  evidence  heard,  no  declarations 
of  law  asked,  and  a  finding  for  defendant 
and  Judgment  accordingly  entered,  the  case 
stands  as  upon  a  general  verdict  in  favor  of 
the  defendant.  -  Treating  the  memorandum 
as  surplusage,  and  as  not  before  our  court, 
the  Judgment  itself  is  nothing  more  nor  less 
than  a  general  finding  and  Judgment  in  fa- 
vor of  the  defendant  on  disputed,  controvert- 
ed evidence  in  the  case.  See  Patterson  v. 
Patterson,  200  Mo.  335,  loc.  clt.  340,  08  S.  W. 
613,  as  also  Lesan  Advertising  Co.  v.  Castle- 
man,  supra,  and  to  what  is  said  In  that  cose 
In  the  dissenting  opinion,  165  iSo.  App.  575, 
loc.  clt.  603,  148  S.  W.  433,  approved  by  the 
Supreme  Court  In  brief,  it  Is  such  a  finding 
and  Judgment  as  cannot  be  reviewed  on  ap- 
peal, "unless  declarations  of  law  are  asked 
and  refused,  in  order  that  the  appellate  court 
may  see  upon  what  theory  the  case  was 
tried.  Unless  this  is  done  the  finding  of  the 
court  Is  incontrovertible  here."  Jordan  v. 
Davis,  172  Mo.  599,  loc.  dt.  608.  72  S.  W. 
686,  and  cases  there  cited;  Chrlsman  v. 
SehoU,  177  Mo.  App.  58,  loc.  dt  60,  164  S. 
W.  131. 

So  our  court  held  in  Olive  Street  Bank  t. 
Phillips,  179  Mo.  App.  488,  162  S.  W.  721, 
Where  at  page  494  In  the  official  report  It  is 
said: 

"As  the  cause  was  tried  below  before  the 
court  without  a  jury,  a  jury  having  been  waived, 
and  no  declarations  of  law  were  asked  by  either 
party  and  none  given,  if  there  is  any  substantial 
evidoice  upon  which  to  base  the  judgment  below, 
and  if  the  latter  can  be  held  to  be  correct  upon 
any  theory  whatsoever,  it  is  our  duty  to  sus- 
tain it" 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NOBTOKI  and  ALUGN,  JJ.,  concur. 

On  Moticm  for  Rehearing. 

NORTONI,  J.  On  motion  for  rehearing  it 
is  earnestly  argued  the  court  did  not  suffl- 
dently  consider  the  principal  point  presented 
in  the  appeal  which  is  to  the  efCect  that  not- 
withstanding the  finding  of  the  court  on  the 
facts  the  Judgment  should  be  for  plaintiff. 
It  is  said  in  tliis  connection  that  article  V, 
antboilzed  the  architect  to  terminate  all  re- 
lations with  the  omtractor,  take  the  work 


oat  of  bis  hands,  and  complete  It  otherwise. 
Also  that  In  any  view  of  the  evidence  It  ap- 
pears the  architect  discharged  the  contractor 
— Banner  Land  &  Building  Company^on  De- 
cember 21st  and  completed  the  building 
through  Murphy  by  the  day's  work.  In  this 
the  architect  acted  for  plalntiflf,  but  under 
the  contract  provisions  conferring  authority 
on  the  part  of  defendant  with  respect  of  the 
matter  aa  well.  Therefore  it  is  said  that  as 
the  architect  terminated  the  relations  of  the 
contractor  and  took  the  building  out  of  Its 
hands  on  December  21st  the  mere  fact  that 
the  arddtect  failed  to  Issue  certificates  of 
audit  tot  the  bills  accrued  thereafter  Is  of  no 
consequence  In  view  of  the  recent  dedsion  of 
the  Supreme  Court  In  the  case  of  lAckland  v. 
Renshaw,  266  Mo.  133, 165  S.  W.  314,  for  that 
it  appears  all  of  the  moneys  expended  went 
into  the  completion  of  the  fouUding  and  no 
substantial  loss  was  entailed  on  the  surety 
as  a  result  of  the  failure  of  the  architect  to 
audit  the  bills  and  issue  certificates  In  the 
predse  form  required  by  the  contract.  But 
it  is  clear  this  argument  predicates  upon  the 
fact  that  the  architect  dispensed  with  the 
contractor  and  took  charge  of  the  work  on 
December  21st  under  the  authority  of  the 
contract.  Manifestly  such  does  not  appe&r 
with  the  case  in  its  present  posture  before 
us.  In  any  view — and  so  much  is  conceded — 
the  court  found  all  of  the  facts  against  plain- 
tiff. 

[I]  It  is  not  conceded  that  the  ardiitcct 
discharged  the  contractor  and  took  charge  of 
the  work  on  December  21st,  as  the  contract 
requires.  Article  V  of  the  contract  author- 
izes the  owner,  for  failure  on  the  part  of  the 
contractor  to  properly  prosecute  the  work,  to 
provide  labor  and  materials  and  complete  the 
same.  But  this  provision  appears  to  be  op- 
erative only  after  three  days'  written  notice 
to  the  contractor.  On  December  0th  the 
architect,  acting  for  the  owner,  gave  the  con- 
tractor proper  notice  calling  attention  to  ar- 
ticle V  of  the  contract  and  reciting  substan- 
tially that  unless  the  work  was  taken  up  on 
or  before  the  12tb  of  December,  the  archi- 
tect would  take  charge  of  it  under  the  con- 
tract But  the  CTldence  Is — and  manifestly 
in  view  of  the  finding  of  the  court  for  de- 
fendant the  court  so  found  the  fact  to  be — 
that  the  owner  did  not  act  on  this  notice 
and  in  accordance  with  It  On  the  contrary 
the  architect,  Mr.  Mariner,  Mr.  Atwood,  the 
surety  company  agent,  and  Mr.  Hopkins,  the 
▼ice  president  of  defendant  surety  company, 
met  and  agreed  the  work  should  proceed  in 
charge  of  the  contractor  under  the  supervi- 
sion of  William  Morris.  This  agreement 
manifestly  (derated  to  dispense  with  the  no- 
tice theretofore  given  on  December  9th  by  the 
architect,  and,  according  to  the  finding  of 
facts,  the  contractor  remained  in  charge  of 
the  work  until  December  21st,  through  Its 
superintendent  William  Morris.  Finally,  on 
December  21st,  the  architect  jjcremptorlly  dis- 
charged the  c<»tiactor  and  settled  accounts 
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with  William  Morris,  Its  Bui)erlntendent. 
^Thereupon  one  Murpby  was  placed  In  charge 
of  the  work,  it  la  said  wider  arrangement 
for  compensation  by  tbe  day,  and  as  the  rep- 
resentattve  of  plaintiff  owner  to  complete  the 
building.  It  is  true  the  architect  had  au- 
thority under  article  V  of  the  contract  to 
dispense  with  the  contractor,  but  he  could 
only  do  so  on  giving  three  days'  notice,  and, 
moreover,  tbe  architect  is  required  by  arti- 
cle V  to  certify  that  tbe  "refusal,  neglect,  or 
failure"  on  the  part  of  the  contractor  "Is 
sufficient  ground  for  such  action";  that  is,  of 
dispensing  with  tbe  contractor's  swrices  and 
taking  charge  of  the  work  to  be  completed 
under  the  direction  of  tbe  owner.  No  no- 
tice whatever  was  given  by  the  architect  in 
respect  of  this  matter,  and  no  certificate  of 
any  sort  was  made  by  him  concerning  the 
ground  of  his  action  in  discharging  tbe  con- 
tractor on  December  21st.  Moreover,  it  ap- 
pears that  on  tbe  very  day  before,  the  archi- 
tect treated  the  contractor  as  still  in  charge 
of  the  work,  for  he  served  a  written  notice 
on  it — ^Banner  Land  &  Building  Company — 
to  complete  the  brickwork  within  three  days 
thereafter.  The  court  evidently  found  the 
fact  to  be  that  the  architect  never  terminat- 
ed the  contractor's  relation  as  such  with  the 
building,  and  that  he  merely  took  charge  of 
the  work  on  December  2l8t  without  heeding 
whatever  the  contract  requirement  In  re- 
spect of  that  matter.  As  we  read  and  inter- 
pret article  V  of  the  building  contract.  It 
was  a  condition  precedent  to  the  right  of  the 
owner  to  discharge  tbe  contractor  and  take 
Uiarge  of  the  work,  to  give  three  days'  writ- 
ten notice  of  bis  intention  to  do  so  through 
tbe  architect.  Tlils  provision  touching  three 
days'  notice  refers  as  well,  in  our  view,  to 
the  right  of  tbe  owner  through  the  archi- 
tect to  dispense  with  the  contractor  and  take 
charge  of  the  work  for  the  puritose  of  com- 
pleting the  building  as  It  doea  to  the  subject- 
matter  immediately  following  that  provision 
concerning  bis  right  to  provide  labor  and 
materials  with  respect  to  which  the  con- 
tractor is  in  default  In  this  view  it  appears 
the  architect  was  a  mere  interloper  when  he 
dispensed  with  the  contractor  and  discharg- 
ed it  and  Its  superintendent,  William  Morris, 
on  December  2l8t  and  took  charge  of  tbe 
building  for  plaintiff  owner  to  complete  it  by 
day  labor.  Such  being  true,  of  course,  the 
question  concerning  the  sufllclency  of  certlfli 
cates  of  audit  in  respect  of  expenditures  aft- 
er that  date  is  of  no  avail,  for  that  In  no 
view  of  the  case  can  the  surety  be  held  for 
work  done  by  the  owner  after  December  21st 
tbrougb  employing  men  by  the  day  in  com- 
pleting the  building  when  the  owner  was 
without  right  whatever  in  dispensing  with 
the  contractor  and  taking  possession  of  the 
building.  It  is  manifest  that  the  architect 
bungled  the  matter  in  failing  to  dispense 
with  the  contractor  and  in  taking  over  the 
work  tor  plaintiff  owner  without  heeding  the 


provisions  of  axttele  V  of  tbe  contract  touch- 
ing that  matter. 

The  motion  for  a  rehearing  should  be  over- 
ruled.   It  is  so  ordered. 

REnmOUOS,  p.  J.,  and  AULON,  J.,  oim- 
cur. 


HABTMAN  v.  CHICAGO,  B.  &  Q.  B.  CO. 
(No.  11740.) 

(Kansas  City  Court  of  Appeals.     MissoutL 

Dec.  6,  1915.    Rehearing  Denied 

Jan.  17, 1918.) 

1.  Statutxs  «=>279— PLKAonro  — Jxtdioiaz. 
Notice  —  In JDBIES  to  Sebvart  —  Fkdkxai, 
LiABiLiTT  Act. 

A  servant  suing  for  injuries  need  not  refer 
in  bis  petition  to  tbe  federal  Employers'  Lla- 
biUty  Act  (Act  AprU  22.  1908,  c.  149,  35  Stat. 
65  [U.  S.  Comp.  St  1918,  H  8657-8666]),  if 
the  facts  alleged  bring  the  action  within  it,  since 
state  as  well  as  federal  courts  are  presumed  to 
be  cognizant  of  its  enactment,  and  to  know  that 
it  supersedes  the  state  law  upon  that  subject 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  |  878;   Dec.  Dig.  «s»279.] 

2.  X^STOPFIX  ®=»92  —  CONTBACTB  —  MTTTUAI. 
RiOHTS    OF   PaBTIES. 

A  party  to  a  contract  cannot  accept  its  ben- 
efits and  reject  its  burdens. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  260-263;   Dec  Dig.  «a»92.] 

3.  CONTKAOTS  *=»162— COWSTBUCTIOW— POW- 
■BB  OF  COUBT. 

The  contract  made  by  the  parties  must 
stand  and  the  court  cannot  malce  contracts  in 
opposition  to  their  written  terms  by  construing 
the  words  against  their  plain  meaning. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  732,  733,  738;  Dec.  Dig.  «S=» 
152.] 

4.  CONTBACTB  ^SSIS  —  FOBmTDBEB  —  Bit- 
TOBCKMEHT. 

Courts  look  with  extreme  disfavor  upon  for- 
feitures designed  to  destroy  valuable  rights 
bouglit  and  paid  for,  and  will  not  enforce  tnem 
unless  compelled  by  the  plain  letter  of  tlie  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  1508-1527;   Dec.  Dig.  <8=»318.] 

5.  Appeal  and  Bbbob  «=a84fi— Scopb  or  Rb- 
■    view— Aobeed  Facts. 

Where  tbe  facts  have  been  agreed  ntion,  and 
a  statement  filed  in  the  case,  the  court  on  ap- 
peal must  regard  the  agreed  facts  as  the  true 
ones. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3342-S346;  Dec.  Dig.  <e=9 
845.] 

6.  Mabteb  and  Sebvant  ^=>100— Contbaoxb 

AVOIDINO   NKQUOENCE— VALipiTT. 

An  employer  cannot  make  a  valid  contract 
with  his  employe  for  relief  against  his  own  neg- 
ligence; such  a  contract  being  opposed  to  com- 
mon morality  and  humanity. 

{Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  166-170;  Dec.  Dig.  «=> 
100.] 

7.  Mabtsb  and  Sbbvaitt  4=>10(K— Irjubibs  to 

SkBVANI^— INDEMRITT— GONTBAOTB. 

Where  a  master  maintained  a  relief  depart- 
ment whereby  a  servant  npon  payment  of  a 
small  premium  wss  to  receive  certain  benefits 
in  case  of  injury  or  sickness,  whether  resulting 
from  the  master  s  negligence  or  not  the  contract 
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furtiier  providing  that  snit  against  the  master 
ahould  waive  the  benefits  nnder  the  contract, 
and  that  acceptance  of  benefits  under  the  con- 
tract should  waive  the  right  of  action  against 
the  master,  the  contract  waa  void  in  so  far  as 
it  sought  to  (trovida  in  advance  for  the  release 
of  the  master  from  the  legal  consequences  of 
his  future  wrongs,  regardless  of  whether  there 
was  a  consideration  from  the  master  to  the  serv- 
ant for  the  contract 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t(  166-170;  Dec.  Dig.  «=» 
100.] 

8.  Masteb  and  Sbbvant  ^»100— Injukieb  to 
Servant — Indemnitt — Contracts. 

In  such  case  the  employ^  may  recover  both 
for  the  master's  n^llgenee  and  under  bis  con- 
tract of  memberstup,  snch  recovery  not  being 
double  Indemnity,  since  he  has  at  law  the  right 
against  the  master,  and  under  his  contract,  in 
the  nature  of  an  insurance  contract,  a  right  to 
compensation,  and  a  wrongdoer  cannot  excuse 
hims^  from  liability  on  the  ground  that  his  vic- 
tim is  fully  insured. 

p:d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  166-170;  Dec.  Dig.  «=> 
100.] 

9.  Master  and  Sebtant  «=>100— TNJTrerEa  to 
Servant— LoAJSixiTT  or  Masteb— Watvxb— 
Vaudity. 

Such  a  contract  is  void  as  to  the  forfeiture 
provisions,  for  the  further  reason  that  it  gives 
the  employi  no  option,  but  requires  him  to  for- 
feit one  of  two  nights  which  he  has  at  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  166-170;  Dec  Kg.  *=» 
100.] 

10.  Master  and  ^bvart  «=»100  —  Injuries 
TO  Servant^— IiiABUJTT  or  Masteb— Waiv- 
BB— Vauditt. 

Such  a  contract  is  void  under  Federal  Bm- 
ployers'  Liability  Act,  §  5,  providing  that  any 
contract  rule,  regulation,  or  device  whose  pur- 
pose and  Intent  enables  the  common  carrier  to 
e:Kmpt  itself  from  any  liability  under  the  act 
■hall  be  void. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  166-170;  Dec.  Dig.  «=» 
100.] 

11.  Master  and  Servant  ^ssTS  —  Rioht  to 
Recovbb  BERBrrrs— Waiver. 

Although  the  rules  of  an  employers'  benefit 
association  require  claim  to  be  made  within  a 
certain  time,  in  a  certain  maimer,  failure  to 
make  such  a  claim  is  waived  by  the  association 
when  it  acknowledges  the  claim  and  tenders 
montiily  benefits  thereunder. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  «=378.] 

Appeal  from  Circuit  court,  Uon  Cioim^; 
Fred  Lamb,  Judge. 

Action  by  Johnathan  Hartman  against  the 
Chicago,  Burlington  &  Qulncy  Bailroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bee.  also,  261  Mo.  279,  168  S.  W.  1143. 

Bailey  &  Hart,  of  Brookfleld,  J.  C.  Carr,  of 
Cameron,  and  M.  Q.  Roberts,  of  St  Joseph, 
for  appellant  Bnms,  Burns  &  Boms,  of 
Brookfield,  for  respondent 

JOHNSON,  J.  On  April  18,  1910,  plaintiff, 
who  bad  been  employed  by  defendant  as  a  lo- 
comotive fireman  and  engineer  for  ten  years 
or  more,  acddentaUy  fell  from  an  engine  on 
which  he  was  serving  as  fireman,  and  which 


was  drawing  a  train  employed  In  Interstate 
commerce,  and  sustained  personal  injuries, 
the  nature  and  extent  of  which  are  a  subject 
of  serious  dispute  between  the  parties. 
Plaintiff  contends  that  the  injuries  totally 
and  permanently  disa^bled  him,  while  defend- 
ant insists  that  they  were  slight  and  tempora- 
ry. The  court,  sitting  as  a  Jury,  resolved  this 
issue  In  favor  of  plaintiff,  and  for  the  pur- 
poses of  the  present  inquiry  we  shall  accept 
that  solution  as  a  finality.  From  September, 
1900,  to  the  date  of  his  Injury  plaintiff  was  a 
member  in  good  standing  of  the  relief  depart- 
ment of  defendant,  and  this  suit,  which  was 
filed  August  22, 1914,  is  for  the  recovery  from 
defendant  of  $2,433.35  as  disability  benefits 
plaintiff  alleges  are  doe  him  from  that  depart- 
ment nnder  the  terms  and  conditions  of  his 
contract  for  snch  benefits. 

The  answer  alleges  a  forfeiture,  resulting 
from  the  facts  that  plaintiff  failed  to  comply 
with  certain  provisions  of  his  contract  relat- 
ing to  the  presentation  and  prosecution  of 
such  claims,  and  elected,  under  a  choice  of 
remedies  offered  by  the  relief  contract,  to 
prosecute  an  action  In  tort  against  defendant 
for  damages  resulting  from  his  injury,  there- 
by surrendering  his  claim  for  indemnity. 
The  reply  denied  this  new  matter,  and  inter- 
posed affirmative  defenses  thereto,  the  nature 
of  which  will  appear  in  our  review  of  the 
case.  It  sutDces  to  say  that  the  questions  of 
law  we  shall  discuss  and  determine  are  prop- 
erly raised  by  the  pleadings.  The  trial  court 
decided  these  questions  for  plaintiff,  rendered 
Judgment  accordingly,  and  defendant  ap- 
pealed. 

The  case  was  tried  on  an  agreed  statement 
of  facts  which  left  open  and  unsettled  the 
single  issue  of  "the  extent  of  plaintUTs  in- 
juries and  the  duration  of  disability  arising 
therefrom."  The  agreed  statement  is  as  fol- 
lows: 

"Hartman  was  injured  on  the  18th  day  of 
April,  1910,  by  falling  from  a  locomotive  on 
which  he  was  engaged  as  a  fireman  and  while 
said  Hartman  was  employed  by  the  defendant 
in  interstate  commerce;  that  prior  to  his  said 
injuries  the  defendant  Hartman  became  a  mem- 
ber of  the  relief  department  of  the  defendant  by 
the  execution  and  delivery  of  applications  for 
membership,  true  copies  of  which  are  attached 
to  defendant's  answer  as  Exhibits  A  and  B; 
that  Exhibit  0  attached  to  the  defendant's  an- 
swer la  a  correct  copy  of  the  regulations  of  said 
relief  department  effective  at  the  time  of  plain- 
tiff's said  injury,  and  the  said  exhibits  are  con- 
sidered in  evidence  and  constitute  the  contract 
which  exists  between  plaintiff  and  the  defendant 
in  relation  to  his  membership  in  said  relief  de- 
partment; that  said  relief  department  was  op- 
erated in  accordance  with  said  regulations,  and 
that  plaintiff  and  defendant  had  contributed  to 
the  expense  of  operating  said  relief  department 
as  required  by  said  contract,  and  that  the  plain- 
tiff was  at  the  time  of  bis  injury  a  member 
thereof  in  good  standing;  that  when  plaintiiE 
was  injured  he  was  taken  to  the  hospital  by 
the  defendant,  and  there  treated  by  its  surgeons 
for  a  period  of  about  three  weeks;  that  such 
benefits  as  defendant  admits  plaintiff  might  have 
elected  to  receive  from  said  relief  fund  on  ac- 
count of  said  Injury  were  duly  tendered  to  him 


4=>Far  other  cues  tee  aame  topic  and  KBY-NUMBBR  In  >U  Ker-Numberod  Digests  and-Indoxw 

Digitized  by  VjOOQ 


le 


150 


182  SOUTHWESTERN  REPORTER 


(Mo. 


by  the  defendant  and  refused,  and  plaintiff  elect- 
ed to  prosecute  an  action  at  law  against  the  de- 
fendant for  damages  on  account  of  said  injuries, 
and  for  tbat  purpose  did  on  July  13,  1910,  file 
a  suit  against  the  defendant  in  the  circuit  court 
of  Livingston  county.  Mo.,  to  recover  $50,000 
for  said  injuries,  which  suit  the  plaintiff  pros- 
ecuted to  a_  final  judgment  in  the  Supreme  Court 
of  Missouri ;  that  the  opinion  banded  down  by 
the  Supreme  Court  of  Missouri  July  14,  1914, 
in  said  case  may  be  offered  in  evidence  by  the 
plaintiff  herein  subject  to  the  objections  of  the 
defendant  herein ;  that  in  said  suit  for  damages 
the  plaintiff  alleged  he  was  permanently  disa- 
bled, and  the  defendant  denied  such  injury  and 
disability  at  all  times;  that  plaintiff  never  made 
any  demand  upon  defendant  or  its  relief  de- 
partment for  benefits  on  account  of  said  disabil- 
ity until  and  by  means  of  the  filing  of  this  suit, 
and  did  not  report  to  the  medical  examiner  of 
the  defendant's  relief  department  at  any  time 
after  he  left  the  care  of  the  defendant's  surgeons 
about,  three  or  four  weeks  after  hia  injury. 

[1]  The  action  for  damages  prosecuted  by 
plaintiff  for  his  Injury  was  based  on  negli- 
gence of  defendant,  and  was  successfully 
maintained  In  the  trial  court,  where  be  re- 
covered a  Judgment  for  $18,000,  but  on  ap- 
peal to  the  Supreme  Court  that  Judgment  was 
reversed  outright,  on  the  ground  that  the 
proof  did  not  disclose  a  causal  relation  be- 
tween the  alleged  negligence  and  the  Injury. 
Hartman  v.  Railroad,  261  Mo.  279,  168  S.  W. 
1143.  The  agreed  statement,  whUe  conceding 
that  plaintiff  was  employed  In  interstate  com- 
merce at  the  time  of  his  Injury,  does  not  dis- 
close that  his  action  for  damages  asserted  a 
cause  falling  under  the  operation  of  the  E!m- 
ployers'  Liability  Act,  nor  does  the  reported 
i^inlon  filed  In  the  Supreme  Court  contain  a 
direct  statement  of  that  fact,  but  from  the 
fhcts  of  the  case,  as  stated  therein,  the  in- 
ference, we  think,  should  be  drawn  that  the 
pleaded  cause  was  under  that  act  The 
pleader  was  not  required  to  refer  to  the  fed- 
eral act,  and  the  allegation  and  proof  of 
facts,  which  showed  that  the  injuries  were 
received  while  plaintiff  was  employed  by  the 
defendant  railroad  company  In  Interstate 
commerce,  would  be  sufficient  to  bring  the 
action  within  the  purview  of  the  act,  since 
state  as  well  as  federal  courts  are  "presumed 
to  be  cognizant  of  the  enactment  of  the  £}m- 
ployers'  Liability  Act,  and  to  know  that  with 
respect  to  the  responsibility  of  Interstate  car- 
riers by  railroad  to  their  employes  injured  In 
such  commerce  after  Its  enactment  it  had  the 
effect  of  superseding  state  laws  upon  the  sub- 
ject" Railway  Co.  v.  Wulf,  226  U.  S.  870, 
33  Sup.  Ct.  135,  B7  L.  Ed.  355,  Ann.  Cos. 
1914B,  134;  Second  Employers'  Liability 
Cases,  223  D.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed. 
327,  38  L.  R.  A.  (N.  S.)  44;  Moliter  v.  RaU- 
road,  180  Mo.  App.  84,  168  8.  W.  250. 

[2-4]  Membership  In  the  relief  department 
was  restricted  to  employes  of  defendant,  and 
provision  was  made  in  the  regulations  of  that 
department  for  the  creation  and  maintenance 
of  a  "relief  fund"  for  the  payment  of  sick, 
disability,  and  death  ibenefits ;  such  fund  to 
consist  of  "voluntary  contributions  from 
members  thereof,  Income  derived  from  Invest- 


ments and  from  Interest  paid  by  the  compa- 
ny, and  money  advanced  by  the  company 
when  necessary  to  pay  benefits  as  they  be- 
come due."  Defendant  had  general  charge 
of  the  department  guaranteed  the  fulfillment 
of  its  obligations  "as  determined  by  these  reg- 
ulations," and  took  charge  of  all  moneys  ana 
securities  belonging  to  the  relief  fund.  I^ie 
direct  management  of  the  department  de- 
volved upon  "an  advisory  committee"  com- 
posed of  appointees  of  defendant  and  of  oth- 
ers elected  by  the  membership;  the  former 
class  being  in  the  )naJority.  Defendant  had 
complete  control  over  the  department  and 
over  the  advisory  committee.  E>mploy6s  were 
encouraged,  but  not  compelled,  to  become 
members,  and,  when  they  did,  were  required 
to  make  written  application  and  pay  dues  as 
In  fraternal  associations.  The  right  of  a 
mem^ber  injured  in  the  service  of  defendant 
to  receive  disability  benefits  or  of  his  benefi- 
ciary to  receive  death  benefits  did  not  depend 
upon  the  question  of  whether  the  injury  was 
due  to  negligence  or  mere  accident  In  either 
case  the  right  to  benefits  followed  the  injury, 
provided  the  member  complied  with  certain 
rules  and  regulations  put  Into  operation  by 
the  fact  of  his  injury.  By  the  terms  of  rule 
55  he  was  required  to  give  immediate  notice 
to  his  timekeeper  and  to  report  to  the  medi- 
cal examiner  under  penalty  of  a  forfeiture  of 
his  right  if  he  avoided  the  medical  examiner 
or  neglected  to  report  or  keep  appointments 
"as  herein  provided." 

Rule  62  provided  that: 

"Any  claim  for  disability  benefits,  to  be  vaJid, 
must  be  made  within  sixty  days  from  the  time 
when  such  benefits  accrued." 

And  rule  64  ccmtalned  provisions  which  ate 
the  main  reliance  of  defendant,  and  are  as 
follows: 

"In  case  of  injury  to  a  member,  he  may  elect 
to  accept  the  benefits  in  pursuance  of  these  reg- 
ulations, or  to  prosecute  such  claims  as  he  may 
have  at  law  against  the  company  or  any  com- 
pany associated  therewith  in  the  administration 
of  their  relief  departments. 

"The  acceptance  by  the  members  of  benefits 
for  injury  shall  operate  as  a  release  and  satis- 
faction of  all  claims  against  the  company  and 
all  other  companies  associated  therewith  as 
aforesaid,  for  damages  arising  from  or  growing 
out  of  such  injury.  •  •  •  And,  further,  if 
any  suit  shall  be  brought  against  the  company 
or  any  other  company  associated  therewith  as 
aforesaid,  for  damages  arising  from  or  growing 
out  of  injury  or  death  occurring  to  a  member, 
the  benefits  otherwise  payable  and  all  obliga- 
tions of  the  relief  department  and  of  the  com- 
pany created  by  the  membership  of  such  mem- 
ber in  the  relief  fond  shall  thereupon  be  forfeit- 
ed without  any  declaration  or  other  act  by  the 
relief  department  or  the  company;  but  the  su- 
perintendent may,  in  his  discretion,  waive  such 
forfeiture  upon  condition  tbat  all  pending  suits 
shall  first  be  dismissed. 

"The  payment  by  the  company,  or  any  com- 
pany associated  therewith  as  aforesaid,  of  any 
amount  in  compromise  of  a  claim  for  damages 
arising  from  or  growing  out  of  an  injury  to,  or 
the  death  of,  a  member,  shall  preclude  any  and 
all  claims  for  benefits  from  the  relief  fund  aris- 
ing from  or  growing  out  of  such  injury  or 
death." 
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Daring  bis  menibersbip  In  tbe  relief  de- 
partment plalntlll  contributed  $235.60  as 
dues,  and,  on  tbe  hypothesis  that  total  and 
permanent  disability  resulted  from  hla  In- 
Jury,  be  would  be  entitled  to  recover  tbe  full 
amount  of  bis  demand  unless  be  forfeited 
bis  rlgbt  to  disability  benefits  by  falling  to 
comply  wltb  rules  55  and  62,  or  by  bis  elec- 
tion under  rule  64  to  resort  to  an  action  In 
tort  against  defendant 

Should  tbe  fact  that  plaintiff  began  and 
prosecuted  to  a  final  and  unfavorable  deci- 
sion in  tbe  Supreme  Ck>urt  an  action  for 
damages  against  defendant,  founded  on  tbe 
Employers'  Liability  Act,  preclude  him  from 
asserting  a  right  to  disability  benefits  under 
bis  contract  with  the  relief  department  of 
bis  employer?  His  right  to  such  indemnity 
depends  solely  upon  that  contract,  which.  In 
clear  and  explicit  language,  declares  that  it 
shall  cease  if  the  member  does  tbe  precise 
thing  that  plaintiff  did;  L  e.,  prosecute 
against  defendant  an  action  for  damages 
arising  from  bis  injury.  Hie  rules  are  fun- 
damental that  a  party  '\XriIl  not  be  allowed 
to  accept  the  benefits  and  reject  the  burdens 
of  bis  contracts — to  play  fast  and  loose — and 
that  courts  are  not,  and  should  not  be,  in- 
vested with  tbe  paternal  function  of  mak- 
ing contracts  for  people  in  opposition  to>  or 
in  derogation  of,  those  they  have  chosen  to 
make  for  themselves.  But  tbe  provisions 
we  are  asked  to  interpret  and  enforce  do 
not  relate  to  the  creation  of  a  contractual 
right  of  plaintiff,  but  to  its  enforcement,  and 
merely  pertain  to  tbe  forfeiture  of  a  right 
which,  under  the  contract,  sprang  complete 
from  tbe  accidental  injury  and  consequent  dis- 
ability. Ck)urt8  look  with  extreme  disfavor 
upon  forfeitures  designed  to  destroy  valuable 
rights  bought  and  paid  for,  as  in  tbe  present 
case,  and  wHl  not  enforce  them  unless  com- 
pelled by  tbe  plain  letter  of  the  contract 
Brlttenham  v.  W.  O.  W.,  180  Mo.  App.  523, 
167  8.  W.  587;  Mathews  v.  Modem  Wood- 
men, 236  Mo.  326,  139  S.  W.  151,  Ann.  Cas. 
1912D,  483;  McMahon  r.  Maccabees,  151 
Mo.  522,  52  8.  W.  384. 

There  are  two  principal  grounds  upon 
which  plaintiff  argues  that  the  forfeiture 
nnder  rule  64  should  not  be  enforced ;  1.  e., 
that  it  is  wholly  without  consideration  from 
defendant,  and  that  it  is  immoral  and  op- 
posed to  a  sound  public  policy,  for  the  rea- 
son that  It  is  nothing  more  nor  less  than  an 
attempt  by  defendant  to  enforce  an  agree- 
ment to  release  it  in  advance  from  the  con- 
sequences of  its  own  future  negligence.  If 
the  nature  of  the  obligations  and  duties  de- 
fendant had  assumed  towards  the  relief  de- 
partment and  its  members  were  to  be  as- 
certained by  an  analysis  of  the  printed  regu- 
lations which  constituted  the  contract  we 
would  be  Inclined  to  bold  that  defendant  was 
not  required  to  contribute  anything  to  the 
benefit  or  expense  funds  of  that  department ; 
tbe  extent  of  its  pecuniary  duty  being  to 


make  "advances,"  which  means  loans,  in 
case  the  funds  accumulated  from  tbe  dues 
of  the  members  at  any  time  should  be  in- 
suifident  to  discharge  the  obligations  that 
were  due  and  payable.  Tbe  plan  of  the  de- 
partment seems  to  contemplate  that  it  must 
be  self-sustaining,  1.  e.,  supported  entirely 
by  the  contributions  of  beneficiary  members, 
and  that  defendant  should  be  required  to 
sustain  no  other  relationship  towards  it  than 
that  of  manager  and  banker.  But  in  tbe 
agreed  statement  the  parties  placed  a  dif- 
ferent construction  <»  the  contract,  and 
stipulated  that  defendant,  under  Its  terms, 
"had  contributed  to  the  expense  of  operating 
said  relief  department" 

[(]  We  are  bound  to  accept  tbe  facts 
agreed  upon  as  the  true  facts  of  the  case, 
and  must  proceed  with  our  couslderation  of 
tbe  questions  in  hand  from  the  hypothesis 
that  the  relief  department  was  a  voluntary 
association  composed  of  defendant  and  its 
employes  who  chose  to  become  members ; 
that  it  was  organized  and  conducted,  not 
for  profit,  but  for  the  main  purpose  of  pro- 
viding and  administering  funds  for  the  pay- 
ment of  disability  and  death '  benefits ;  that 
necessary  funds  for  benefits  and  expenses 
were  derived  mainly  from  dues  paid  by  the 
beneficiary  members,  but  in  part  by  con- 
tributions from  defendant  and  that  defend- 
ant, through  its  oflScers  and  agents,  with  the 
aid  of  an  advisory  committee,  administered 
the  department  for  the  benefit  of  its  mem- 
bers. 

But  tbe  contract  plan  did  not  require  de- 
fendant to  assume  and  discharge  these  duties 
and  burdens  without  any  pecuniary  considera- 
tion. It  provided  a  substantial  and,  indeed, 
profitable  quid  pro  quo  In  the  form  of  pro- 
visions the  inevitable  (and,  of  course,  con- 
templated) result  of  which  was  to  discourage 
injured  employ^  who  were  members  of  the 
relief  department  from  instituting  and  prose- 
cuting damage  suits  against  defendant  Un- 
der these  provisions,  if  an  Injured  member 
accepted  any  relief  benefits,  Ipso  facto  he 
released  defendant  from  liability  for  dam- 
ages in  cases  where  the  injury  was  caused 
by  negligence  of  defendant,  and,  on  tbe  oth- 
er hand,  if  he  brought  suit  against  defend- 
ant for  damages',  ipso  facto  he  forfeited  his 
right  to  benefits  which  he  had  paid  for  In 
contributions  deducted  from  his  pay  checks. 
If  the  facts  and  circumstances  of  his  Injury 
were  such  as  to  Justify  a  reasonable  infer- 
ence that  it  was  caused  by  negligence  of 
defendant,  he  was  compelled  to  choose  be- 
tween two  hard  alternatives — was  given  a 
sort  of  "Hobson's  choice,"  which,  when  ex- 
ercised, necessarily  would  result  in  his  dep- 
rivation of  a  substantial  right;  on  the  one 
hand,  the  right  to  prosecute  an  apparently 
meritorious  action  in  court  for  tbe  redress 
of  a  wrong;  and,  on  tbe  other,  the  right 
to  an  Indemnity  he  had  paid  for.  But  it 
cannot  be  said  that  bis  agreement  to  make 
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such  election  and  to  abide  by  its  conseqaenc- 
es  was  unsupported  by  a  consideration.  The 
promise  of  defendant  to  administer  and  give 
financial  backing  and  stability  to  the  volun- 
tary asisoclation  and  to  contribute  to  its  ex- 
pense fund  was  a  consideration  for  the  prom- 
ise of  the  members  when  injured  and  en- 
titled to  benefits  to  accept  them  on  the  con- 
ditions imposed,  which  were  for  the  benefit 
of  defendant,  and  the  real  question  for  our 
solution  is  not  that  of  a  sutHuient  considera- 
tion for  the  forfeiture,  but  that  of  whether 
or  not  the  promise  of  the  member  to  elect 
was  void  for  the  reason  tiiat,  in  substance, 
it  amounted  to  an  agreement  to  release  de- 
fendant from  liability  for  the  consequences 
of  its  own  positive  wrong,  i.  e.,  negligence, 
and  therefore  nonenforceable,  as  being  op- 
posed to  a  sound  public  policy. 

[6]  The  rule  is  well  settled  that  an  em- 
ployer cannot  make  a  valid  contract  with  bis 
employ^  against  bis  own  negligence,  and  that 
in  whatsoever  guise  It  may  appear,  or  how- 
soever cunningly  designed  or  phrased,  such 
contract  will  be  denounced  and  rejected  by 
the  courts  as  exposed  to  the  dictates  of  com- 
mon morality  and  humanity. 

Contracts  of  similar  import  to  the  one  be- 
fore us  have  been  before  the  courts  of  other 
Jurisdictions,  and  we  shall  refer  to  a  few 
leading  cases  in  which  they  have  been  con- 
strued. In  Johnson  v.  Railroad,  163  Pa. 
127,  29  Atl.  864,  the  precise  question  at  is- 
sue was  whether  the  acceptance  of  benefits 
by  the  injured  employ^  should  be  allowed 
to  operate  under  the  beneficiary  agreement 
as  a  release  of  the  claim  for  damages 
against  the  company.  Speaking  of  the  stipu- 
lation for  an  election  by  the  Injured  em- 
ploy 6,  the  court  say: 

"But  even  in  cases  of  injury  through  the  com- 
pany's negligence  there  is  no  waiver  of  any  right 
of  action  that  the  person  injured  may  thereafter 
l>e  entitled  to.  It  is  not  the  signiiu;  of  the  con- 
tract, but  the  acceptance  of  benefits  after  the 
accident,  that  constitutes  the  release.  The  in- 
jured party  therefore  ia  not  stipulating  for  the 
future,  but  settling  for  the  past;  he  is  not 
agreeing  to  exempt  the  company  &om  liability 
for  negligence,  but  aci'cpting  compensation  for 
an  injury  already  caused  thereby.  He  may  as 
well  accept  it  in  installments  as  in  a  single  sum, 
and  from  an  appointed  fund  to  which  the  com- 
pany has  contributed,  as  from  the  company's 
treasury  as  a  result  of  litigation.  The  sobstan- 
tial  feature  of  the  contract  which  distinguishes 
it  from  those  held  void  as  against  public  policy 
is  that  the  party  retains  whatever  right  of  action 
be  may  have  until  after  knowledge  of  all  the 
facts,  and  an  opportunity  to  make  his  choice 
between  the  sure  benefits  of  the  association  or 
the  chances  of  litigation.  Havina  accepted  the 
former,  he  cannot  justly  ask  the  latter  in  addi- 
tion." 

A  similar  conclusion  was  reached  by  the 
Supreme  Court  of  New  Jersey  In  Beck  v.  Ball- 
road,  63  N.  J.  Law,  232,  43  Atl.  908,  76  Am. 
St  Rep.  211.  The  court  observes,  "The  law 
will  not  tolerate  a  contract  between  parties 
by  which  one  agrees  that  the  other  may  com- 
mit a  tort  to  his  injury  with  Impunity  and 
without  liability  to  answer  for  damages,"  but 


holds  that  the  contract  In  question  did  not 
come  within  that  rule,  fi>r  the  reason  that  the 
member  was  not  debarred  thereby  from  bring- 
ing an  action  for  damages,  and  that  the  ex- 
clusion of  snch  right  could  arise  only  by  his 
exercise  of  a  fair  option  the  contract  afforded 
him.  The  propositions  that  the  contract  was 
ultra  vires  and  lacked  a  sufficient  considera- 
tion were  decided  in  the  negative,  and,  fur- 
ther. It  was  held  that  such  contract  was  "not 
of  insurance  but  of  beneficial  relief." 

A  clear  statement  of  the  principal  rule  fol- 
lowed in  the  chses  Just  reviewed  appears  in 
the  following  excerpt  from  the  decision  in 
Railroad  v.  Moore,  1S2  Ind.  loc.  dt  SS8,  53 
N.  B.  293,  44  L.  R.  A.  688: 

"If  disabled  without  fault  of  the  company, 
the  living  or  death  benefit  may  be  drawn  from 
the  fund  without  question.  If  by  the  fault  of 
the  company,  he  may,  after  injury,  elect  wheth- 
er he  will  accept  the  l)enefits  firom  the  fund  or 
pursue  his  remedy  at  law  against  the  company. 
And  that,  when  he  signs  the  contract,  the  only 
obligation  assumed  is  that,  if  injured  by  the 
fault  of  the  company,  be  will  not  seek  double 
compensation,  by  pursuing  both  the  relief  fund 
and  the  company.  It  further  shows,  in  effect, 
that  when  disability  comes,  and  all  the  facts  and 
conditions  are  known  to  him,  he  is  at  perfect 
liberty  then  to  choose  between  the  relief  fund 
and  the  treasury  of  the  company,  whether  he 
will  accept  the  sure  and  immediate  benefits  from 
the  fund,  or  take  his  chances  in  the  courts 
against  the  company,  and  that  an  adoption  of 
one  course  shall  be  held  to  be  an  abandonment 
of  the  other.  This  is  the  essence  of  the  contract 
pleaded.  It  bears  no  semblance  to  an  absolute 
contract  for  the  release  of  the  company  from  lia- 
biUty  under  the  provisions  of  the  statute." 

Numerous  other  authorities  which  an- 
nounce the  same  doctrine  are  cited  In  appel- 
lant's brief.  In  the  case  of  the  present  de- 
fendant against  MiUer  (76  Fed.  439,  22  C.  G. 
A.  264)  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  had  under  consideration  a 
damage  suit  prosecuted  by  the  injured  em- 
ploy6  in  which  a  demurrer  to  defendant's  an- 
swer which  pleaded  a  release  growing  out 
of  the  acceptance  by  the  plaintiff  of  relief 
benefits  after  his  injury  bad  been  sustained. 
In  the  majority  opinion  written  by  Thayer, 
J.,  the  Judgment  was  affirmed  on  the  ground 
that  defendant  bad  failed  to  allege  the  de- 
partment was  not  sustained  entirely  by  the 
accumulations  of  "sums  deducted  from  the 
wages  of  those  who  were  members,"  and  that 
it  was  supported  in  part  by  defendant  It 
is  said: 

"In  a  case  of  this  character,  where  the  con- 
tract invoked  as  a  defense  lies  close  to  the  line 
dividing  agreements  that  are  lawful  from  those 
which  are  unlawful,  it  is  proper  to  require  the 
defendant  to  set  out  the  arrangement  which  ex- 
isted between  itself  and  its  employes,  in  the 
form  of  a  relief  department  with  such  fullness 
and  certainty  that  the  court  may  be  able  to  say 
from  an  examination  of  the  same  that  the  ar- 
rangement is  fair  and  reasonable,  and  that  it  is 
neither  objectionable  on  grounds  of  public  pol- 
icy nor  voidable  for  want  of  a  valuable  consid- 
eration." 

In  a  concurring  opinion  Judge  Caldwell 
explicitly  stated  that  such  contracts  should 
be  declared  nonenforceable  "in  so  far  as  they 
attempt  to  release  a  railroad  company  from 
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liability  for  injuries  Inflicted  on  Its  employ^ 
througb  Its  negligence,"  and  rentured  tbe 
prediction  tbat  sucb  contracts  "must  ulti- 
mately be  so  declared  by  all  courts." 

The  Supreme  Court  of  Nebraska,  in  Wal- 
ters against  tbe  presoit  defendant  (74  Neb. 
651,  104  N.  W.  1066),  sustained  the  forfeiture 
stipulation  upon  the  conclusion  that  the  plain- 
tiff was  as  much  at  liberty  to  choose  wheth- 
er she  would  sue  the  railway  company  or  the 
relief  department  as  she  would  have  been  in 
any  other  Imaginable  case,  but  the  conse- 
quences of  sucb  choice  are  to  be  determined, 
not  by  the  general  rules  of  law,  but  by  the 
terms  of  the  contract  by  which  the  deceased 
bad  bound  himself  and  her.  But  in  the  later 
case  of  the  same  defendant  against  Healy  (76 
Neb.  783,  107  N.  W.  1005,  111  N.  W.  698,  10  L. 
B.  A.  IN.  ai  198,  1?4  Am.  St.  Hep.  8S0)  that 
court  changed  its  view  of  the  law  applicable 
to  Buch  contracts,  ovemiled  the  Walters 
Case,  and  held  tbat: 

"The  policy  of  our  law  is  to  fumlBb  every  citi- 
sen  with  speedy  redress  for  any  injury  tbat  he 
may  receive  In  person  or  property,  and  a  con- 
tract wtiich  •  •  •  imposes  a  penalty  upon 
Beelcing  such  redress  is  contrary  to  that  policy." 

It  is  deemed  unnecessary  further  to  review 
authorities  relating  to  this  subject  Tbe 
great  majority  of  tbe  courts,  among  them 
courts  of  the  highest  reputation  for  judicial 
probity  and  wisdom,  follow  tbe  rule  defined 
In  tbe  Pennsylvania  and  New  Jersey  cases 
that,  since,  when  the  right  of  the  employe  to 
sue  his  employer  for  damages  inures,  tbe  con- 
tract places  him  under  no  legal  compulsion  to 
release  bis  cause,  but  leaves  blm  free  to  pros- 
ecute it  In  the  courts  if  he  chooses,  his  em- 
ployer cannot  be  said  to  have  contracted  for 
Immunity  from  the  consequences  of  lila  own 
fDture  wrmigs. 

[7]  With  all  due  respect  for  a  rule  so 
strongly  fortified  by  the  approval  of  such 
high  authority,  we  find  ourselves  unable  to 
give  It  our  sanction,  and  feel  constrained  to 
approve  the  antithetical  doctrine  of  the  con- 
curring opinion  of  Judge  Caldwell  in  the  Mil- 
ler Case,  supra,  and  of  the  Nebraska  court  in 
the  Healy  Case  that,  to  the  extent  that  the 
relief  contract  seeks  to  provide  in  advance 
for  the  release  of  tbe  defendant  from  the 
I^pl  consequences  of  its  future  wrongs,  it 
will  be  held  unconscionable,  and  therefore 
nonenforceable,  regardless  of  whether  or  not 
it  has  tbe  support  of  a  consideration  moving 
from  the  defendant  to  the  plaintiff.  It  would 
be  just  as  reprehensible  in  law  for  an  em- 
ployer to  pay  for  the  contractual  privilege 
of  wrongfully  Injuring  his  servant  in  the  fu- 
ture as  to  stipulate  for  such  privilege  with- 
out a  consideration,  and  it  Is  difficult  to  per- 
ceive any  just  reason  on  which  the  doctrine 
of  the  majority  opinion  in  the  Miller  Case 
may  rest,  so  far  as  the  question  of  public 
policy  is  concerned. 

AVhether  defendant  has  given  anything  of 
value  to  its  employes  for  the  privilege  the 
contract  seeks  to  bestow  upon  it  or  is  guilty 


of  having  tried  to  acquire  such  a  valuable 
right  at  the  sole  expense  of  its  employ^  is 
immaterial.  With  respect  to  the  forfeiture, 
the  contract  can  have  but  one  meaning,  viz., 
tbat  the  employ^  member  has  agreed  in  ad- 
vance that  his  right  to  a  relief  benefit  for 
a  disability  resulting  from  an  injury  neg- 
ligently Inflicted  by  his  employer  shall  be 
turned  into  an  instrument  to  coerce  blm  into 
releasing  his  claim  for  damages. 

[IJ  Some  of  the  courts  fall  Into  the  palpable 
error  of  concluding  tbat  It  would  be  wrong 
to  allow  tbe  employ^  to  receive  tbe  benefit 
wltliout  Impairment  of  liis  claim  for  damages, 
since  the  effect  would  be  to  give  him  double 
Indemnity  for  the  same  Injury.  Would  he  be 
receiving  double  indemnity  for  the  same 
wrong?  His  relief  contract  upon  which  he 
has  paid  the  assessed  dues,  if  not  a  contract 
of  insurance,  la  In  the  nature  of  insurance. 
If  be  bad  it  In  another  company,  bis  receipt 
of  the  indemnity  it  afforded  would  have  no 
effect  upon  his  claim  against  the  wrongdoer 
who  injured  liim.  EUs  right  to  insurance  ancl 
Ms  right  to  damages  for  a  tort  bear  no  rela- 
tion to  each  other.  A  wrongdoer  cannot  ex- 
cuse himself  from  liability  on  the  ground 
tbat  bis  victim  Is  fully  Insured. 

[9]  The  contract  In  relation  to  the  forfei- 
ture did  not  give,  and  was  not  Intended  to 
give,  plaintiff  any  fair  option.  It  said  to  him,' 
"If  you  dare  bring  suit  against  defendant  for 
damages,  you  lose  your  right  to  disability 
benefits  of  the  value  [as  found  by  the  court] 
of  almost  $2,500,'*  and,  on  the  other  hand,  "If 
you  accept  any  of  the  benefits,  yon  lose  your 
right  to  sue  the  defendant  for  damages."  It 
would  be  a  strange  option  that  would  allow 
the  possessor  of  two  rights  to  exercise  one 
only,  on  pain  of  forfeiting  the  other.  The 
mere  fact  that  a  stipulation  so  one-sided  was 
Inserted  in  the  contract  conclusively  demon- 
strates that  It  was  put  there  for  the  sole  pur- 
pose, and  with  the  confident  expectation,  that 
In  tbe  vast  majority  of  negligent  Injuries  tbe 
employ^  would  accept  the  sure,  certain,  and, 
of  course,  vastly  smaller  relief  the  contract 
afforded,  in  preference  to  venturing  upon  the 
uncertain  sea  of  litigation,  and,  perchance, 
losing  his  all.  No  epigrammatic  phrasing  or 
clever  euphemism  can  disguise  the  hard,  ugly 
fact  that  this  was  a  contract  for  immunity 
from  the  legal  consequences  of  future  torts. 
It  Is  idle  to  confuse  tbe  subject  with  the 
argument  tbat  defendant's  position  is  im- 
proved by  tbe  fact  that  the  relief  contract 
also  provides  benefits  for  disahllities  result- 
ing from  causes  other  than  tbe  negligence  of 
defendant  The  forfeiture  deals  only  with 
negligence  cases,  is  a  separable  covenant,  and 
the  question  of  its  validity  has  nothing  to  do 
with  other  benefits.  What  right  has  defend- 
ant to  say  to  plaintiff,  "Because  you  had  ac- 
quired tbe  ric^it  to  other  benefits  for  which 
you  paid  the  price  demanded,  I  am  entitled 
to  contract  with  you  In  advance  for  immunity 
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from  responsibility  for  my  own  future  neg- 
ligence." 

[10]  But,  If  we  should  be  wrong  In  our 
conclusion  respecting  the  general  law  con- 
cerning contracts  of  tbls  character,  we  think 
as  to  an  Injury  sustained  by  a  railroad  em- 
ploy6  while  engaged  In  the  service  of  inter- 
state commerce  the  rule  we  have  stated  was 
intended  to  be  expressed  by  Congress  In  sec- 
tion 6  of  the  Employers'  Liability  Act,  ap- 
proved April  22,  1008.  35  Stat  at  Large, 
65;  U.  8.  Comp.  St.  1913,  S  8061.  That  sec- 
tion provides: 

"That  any  contract,  rule,  regulation,  or  device 
whatsoever,  the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt  it- 
self from,  any  liability  created  by  this  act,  shall 
to  that  extent  be  void:  Provided,  that  in  any 
action  brought  against  any  such  carrier  under 
or  by  virtue  of  any  of  the  provisions  of  this  act, 
such  common  carrier  may  set  off  therein  any 
sum  it  has  contributed  or  paid  to  any  insurance, 
relief  benefit,  or  indemnity  that  may  have  been 
paid  to  the  injured  employ^  or  the  person  en- 
titled thereto  on  account  of  the  injury  or  death 
for  which  said  action  was  brought." 

In  clear  and  unmistakable  terms  It  declares 
that  to  the  extent  that  any  contract,  rule, 
regulation,  or  device  made  for  that  purpose 
by  the  carrier  shall  enable  it  to  exempt  it- 
self from  any  liability  created  by  tbls  act 
such  contract,  rule,  regulation,  or  device 
shall  be  void.  That  Congress  bad  in  mind 
Just  such  contracts  as  that  under  oonsldera- 
tlon  and  intended  that  they  should  fall  with- 
in the  scope  of  the  denunciation  is  shown  in 
the  context,  which  gives  to  the  carrier  the 
right  to  set  off  against  the  plaintiff's  claim 
any  relief,  benefit,  or  indemnity  It  may  have 
paid  "on  account  of  the  injury."  In  other 
words,  contract  or  no  contract,  the  fact  that 
defendant  has  paid  relief  benefits  will  not 
be  allowed  to  work  a  forfeiture  of  the  plaln- 
tiS's  right  to  maintain  bis  action  for  dam- 
ages subject  to  the  right  of  defendant  to  set 
off  benefits  already  paid.  It  was  not  neces- 
sary to  restate  In  the  proviso  the  rule  dis- 
tinctly stated  in  the  principal  enactment  that 
a  contract  devised  with  the  Intent  of  en- 
abling the  carrier  "to  exempt  itself  from  any 
liability  created  by  this  act  shall,  to  that 
extent,  be  void,  regardless  of  its  terms."  We 
conclude  that  plaintiff  did  not  lose  his  right 
to  benefits  by  bringing  an  action  for  dam- 
ages and  prosecuting  it  to  an  unsuccessful 
end. 

[Ill  The  defense  that  plaintiff  has  forfeited 
his  right  to  benefits  because  of  his  failure  to 
comply  with  rules  55  and  62  is  not  tenable 
in  view  of  the  agreed  fact  that,  before  the 
expiration  of  the  period  for  presenting  his 
claim  for  relief,  defendant  acknowledged  his 
claim  and  tendered  him  monthly  benefits  for 
two  months.  This,  of  course,  was  a  waiver 
of  formal  compliance  with  rules  relating  to 
notice  and  presentment  of  claim. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  afllrmed.    All  concur. 


BRODERICK  v.  LUCAS'  BX'R.    (No.  14286.) 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 

4,  1916.) 

1.  Tbiai.  *=3404  — E^dinos  bt  Coubt  — Ef- 
fect. 

Under  Rev.  St  1909,  i  1972,  providing  that 
upon  the  trial  of  a  question  of  fact  by  the  court 
it  shall  not  be  necessary  for  the  court  to  state 
its  findings,  except  generally,  unless  one  of  the 
parties  request  it,  in  which  case  the  court  shall 
state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law,  where 
the  facts  found  by  the  court  on  request  of  one 
of  the  parties  were  either  established  by  affirm- 
ative evidence,  or  were  facts  natnrally  and  prop- 
erly to  be  inferred  from  the  testimony,  the  find- 
ing had  the  effect  of  a  special  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  957-062;    Dec.  Dig.  «=»404.] 

2.  PBiNciPiiL  AND  Surety  a=»llH— Ltabiutt 

OF  OOSDBXTXB  AS  TO  EACH  OTHSB. 

Where  parties  owning  as  partners  most  of 
the  stock  in  a  corporation  signed  its  notes  as  co- 
makers for  its  accommodation,  they  were  co- 
sureties for  the  corporation,  and  as  between 
themselves  each  was  hable  to  pay  one-half  of  the 
amount  owing,  and  when  each  paid  $50,000, 
with  interest  on  the  notes,  they  were  merely  dis- 
charging their  proper  proportion  of  the  liabili^ 
imposed  upon  them,  and  neither  by  such  pay- 
ment acqmred  any  rights  against  the  other. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  e05-6Ja;  Dec.  Dig.  <3=5 
194.] 

3.  Pbincipal  and  Subett  «=3l02— Accouuo- 
DATioN  Pabties—Cobubeties— Rights  and 
Liabilities  Aa  to  Each  Othxb. 

Plaintiff  and  L.,  as  partners,  owned  five- 
sixths  of  the  stock  m  a  corporation,  and  for 
its  accommodation  had  as  comakers  signed  its 
notes  for  $450,000.  For  the  purpose  of  paying 
such  notes  the  corporation  borrowed  1350,000 
from  a  bank,  and  plaintiff  and  L.  each  paid 
$50,000,  with  interest  The  corporation  execut- 
ed a  note  to  the  bank  for  $350,000,  and  two 
notes  to  C.  for  $50,000  each,  and  plaintiff  and 
L.  each  indorsed  such  notes  as  joint  makers. 
The  corporation  also  deposited  bonds  with  a 
trust  company  as  collateral  security  for  the  pay- 
ment of  all  three  notes.  The  notes  paid  C.  were 
executed  pursuant  to  an  arrangement  under 
whidi  C.  transferred  one  of  such  notes  to  plain- 
tiff, and  one  to  L.,  it  being  understood  that,  if 
the  bonds  securing  the  note  held  by  either  plain- 
tiff or  L.  should  not  realize  enough  to  pay  the 
note,  the  other  party  should  contribute  one-half 
of  the  deficiency.  After  maturity  of  plaintiff's 
note  one-ninth  of  the  bonds  were  delivered  to 
him,  and  a  pretended  sale  was  made  by  hjm  to  a 
person  who  purchased  in  his  behalf.  Subse- 
quently the  corporation's  property  was  sold  un- 
der a  mortgage  securing  the  bonds,  and  plaintiff 
received  on  his  bonds  over  $54,000.  Held  that 
while  plaintiff  and  L.  became  liable  as  comakers 
to  such  persons  as  might  become  bona  fide  hold- 
ers for  value  of  the  notes,  their  liability,  it 
any,  as  to  each  other  was  that  of  coguarantors, 
or  cosureties,  and  was  secondary  to  that  of  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  iS  578-590;  Dec  Dig.  <»=> 
102.] 

4.  Pbincipai.  and  Subett  €=»19<)— Accomfo- 

DATioN   Parties— CosTJBETiES— Rights   and 

LlAIlILITIES  AS  TO   EaCH  OtHEB. 

The  bonds  were  pledged  to  secnre  not  only 
such  persons  as  might  become  payees  of  the 
note,  out  also  for  the  benefit  of  plaintiff  and 
L.,  and  when  L.  obtained  possession  of  the  bonds 
securing  his  note,  he  held  them  in  trust  to  ap- 
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ply  the  proceeds  towards  the  payment  of  the 
note,  to  the  end  that  L.  might  be  discharged 
from  liability  thereon. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {{  591-601;   Dec.  Dig.  «=» 

5.  Principal  awd  Sukktt  •€=»193— Accommo- 
dation   PaBIXES— CCSUBETIES— RlOHTB    AND 

Liabilities  as  to  E^ach  Other. 

The  pretended  sale  of  the  bonds  constituted 
no  sale  whatever,  and  the  bonds  still  remained 
subject  to  the  trust  in  favor  of  Ia  as  one  of 
the  persons  secondarily  liable,  if  liable  at  all,  on 
the  note,  and  the  bonds  remained  security  for 
the  payment  of  the  note  until  the  time  plaintiff 
received  the  payment  thereon  from  the  trustee 
under  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i{  691-601;  Dec.  Dig.  «=> 
193.] 

6.  Principal  and   Sdrett  <S=s>200— Actions 

FOB   CONTBIBtrnON— EVIDKNCB. 

In  an  action  by  plaintiff  to  recover  the 
amount  due  on  his  note  after  applying  thereon 
the  amount  for  which  the  bonds  were  sold  at 
such  pretended  sale,  the  exclusion  of  evidence  as 
to  what  had  become  of  L.'s  one-ninth  of  the 
bonds  offered  to  show  that  he  had  suffered  no 
loss  on  the  sale  of  the  bonds  was  not  reversible 
error,  the  fact  of  the  sale,  and  the  fact  that  the 
trustee  had  received  a  large  sum  of  money  as 
the  proceeds  being  In  evidence,  and  it  appearing 
that  plaintiff  and  X,.  had  each  realized  more  than 
the  face  of  the  bonds. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  jj  611-660;   Dec.  Dig.  «s9 

7.  Principal  and  Surety  «=3i93— Accommo- 
dation Parties — Cosubeties— Bights  and 
Liabilities  as  to  Each  Other. 

A  provision  in  plaintiffs  note  that  upon 
nonpayment  at  maturity  the  holder  might  spU 
the  collateral  at  public  or  private  sale  and 
purchase  it  for  his  own  use  and  benefit,  did  not 
affect  the  relative  rights  of  plaintiff  and  L.  as 
oosnreties  and  trustees  for  each  other  to  the  ex- 
tent realized  on  the  security,  or  authorize  plain- 
tiff to  apply  the  proceeds  of  the  sale  to  his  own 
nae,  free  from  any  claim  of  his  cosurety. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  U  501-604;  Dea  Dig.  <S=> 
1%.] 

Appeal  from  St.  IjOuIb  Clrcnlt  Court,  Wll- 
aon  A.  Taylor,  Judge. 

"Not  to  be  officially  published." 

Action  by  John  J.  Broderick  against  John 
B.  C.  Lucas'  executor.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

B.  E.  Collins  and  Edward  D'Arcy,  both  of 
St.  Louis,  for  appellant,  cited  Harrison  t. 
PhllUps,  46  Mo.  520;  Urbahn  v.  Martin,  19 
Tex.  Civ.  App.  93,  46  S;  W.  291;  Tabor  v. 
Cockrell  (Tex.  App.)  16  S.  W.  786;  Cramer 
V.  Redman,  10  Wyo.  328,  68  Pac.  1003 ;  Pabst 
Brewing  Co.  v.  Milwaukee,  126  Wis.  110,  105 
N,  W.  563 ;  San  Bernardino  Inv.  Co.  v.  Mer- 
rill, 108  CaL  490,  494,  41  Pac.  487 ;  Long  T. 
Barnett,  3  Iredell  Eq.  (38  N.  C.)  631;  Phll- 
Ups V.  Preston,  5  How.  278,  12  L.  Ed.  162; 
Chouteau  v.  Allen,  70  Mo.  290,  loc  cit  335 ; 
First  Nat  Bk.  v.  Payne,  111  Mo.  291,  20  S. 
W.  41,  33  Am  St  Rep.  520;  Semple  v.  Tur- 
ner, 65  Mo.  696;  Schneider  ▼.  Sehlffman,  20 
Mo.  571;  Dlbert  v.  D'Arcy,  248  Mo.  617,  154 
S.   W.  1116;    Gould  v.  Fuller,  18  Me.  364; 


Armory  t.  Delamtre,  1  Smith  Lead.  Gas.  (lltfa 
Ed.)  679-713 ;  P<Hneroy  v.  Benton,  77  Mo.  loc, 
clt  86;  and  Barker  v.  Lewis,  162  Mo.  App. 
706,  131  S.  W.  924. 

Stewart,  Bryaan  ft  Williams  and  Ben}.  H. 
Charles,  all  of  St.  Louis,  for  respondent,  cited 
Pollard  v.  Pitman,  37  Ind.  App.  475,  77  N.  B. 
293 ;  Falres  v.  Cockerell,  88  Tex.  428,  31  S.  W. 
190,  639,  28  L.  B.  A.  628 ;  Singleton  v.  Town- 
send,  45  Mo.  loc.  dt  380 ;  Burton  v.  Ruther- 
ford, 49  Mo.  255 ;  Williams  v.  Gerber,  75  Mo. 
App.  18,  30;  Burrus  v.  Cook,  216  Mo.  496, 
114  S.  W.  1065 ;  Qulmby  v.  Vamum,  190  Mass. 
211,  76  N.  E.  671;  Gross  v.  Davis,  87  Tenn. 
226,  11  S.  W.  92,  10  Am.  St  Rep.  635 ;  Camp 
v.  Boetwlck,  20  Ohio  St  337,  6  Am.  Rep.  669 ; 
Burrus  v.  Cook,  215  Mo.  loc.  clt  609,  114  S. 
W.  1065;  McCune  v.  Belt,  45  Mo.  174;  and 
Sanders  v.  Weelburg,  107  Ind.  266,  7  N.  E. 
57a 

REYNOLDS,  P.  J.  Action  on  a  note  for 
¥50,000,  given  by  the  St  Louis,  St  Charles 
&  Western  Railroad  Company,  to  the  order  of 
Robert  E.  Collins,  with  Interest  at  6  per  cent 
per  annum,  which  note  was  Indorsed  by  J. 
B.  C.  Lucas  and  John  J.  Broderlck,  and  fur- 
ther Indorsed  to  the  order  of  John  J.  Broder- 
lck by  Robert  E.  Collins  "without  recourse." 
Averring  that  the  total  consideration  for  the 
$50,000  note  had  been  furnished  by  plaintiff 
and  that  It  was  used  in  paying  off  an  Indebt- 
edness In  that  amount  due  by  the  railroad 
company,  and  that  the  railroad  company  had 
not  paid  the  note  at  maturity,  it  is  further 
averred  that  plaintiff,  then  being  the  owner 
and  holder  of  the  note  by  indorsement  and 
delivery,  caused  the  bonds,  collateral  to  the. 
note,  to  be  advertised  and  sold  under  the 
terms  of  the  collateral  note,  and  at  that  sale 
these  bonds  realized  the  sum  of  only  $42,000, 
to  which  It  Is  stated  the  note  was  entitled  as 
a  credit  as  of  date  June  15th,  1904.  Aver- 
ring that  there  remains  due  on  the  Interest 
on  the  note  the  sum  of  $1775,  together  with 
the  sum  of  $8000  on  the  principal,  and  that 
by  reason  of  the  premises  John  B.  C.  Lucas 
was  and  Is  indebted  to  plaintiff  for  one-half 
of  that,  that  Is  $4887.50,  together  with  Inter- 
est thereon  at  the  rate  of  6  per  cent  per  an- 
num from  June  15th,  1904,  and,  averring 
the  death  of  John  B.  C.  Lucas,  and  that  by 
his  last  will  and  testament  he  had  appointed 
William  R.  Faribault  his  executor,  the  will 
having  been  duly  probated  and  Faribault 
duly  qualified  as  executor  and  now  acting 
under  the  will.  Judgment  Is  prayed  against 
the  estate  of  Lucas  and  against  Faribault, 
as  executor,  in  the  sum  of  $4887.50,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  June  15th,  1904. 

The  answer,  after  a  general  denial,  sets 
up  two  special  defenses.  First,  that  Brod- 
erlck and  Lucas,  as  co-makers  with  the  rail- 
road company  of  an  original  $450,000  In  notes, 
given  to  the  Commonwealth  Trust  Company, 
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were  each  liable  to  fhe  tall  amoant  thereof 
to  that  company,  but  that  as  between  them- 
selves they  were  each  liable  for  only  one-half, 
and  that  when  each  paid  $51,125  on  the  notes 
to  the  Ciommonwealth  Trust  Company  each 
waB  discharged  from  his  proportionate  liabil- 
ity and  neither  acquired  any  right  as  against 
the  other;  that  when  Lucas  and  Broderlck 
wrote  their  respective  names  on  the  back  of 
the  note  in  suit,  whUe  they  created  a  liability 
to  such  persons  as  might  have  become  bona 
fide  holders  for  value  of  the  note,  they  did 
not  incur  any  such  liabUlty  to  one  another. 

The  second  afilrmative  defense  Is  that  if 
Lucas  was  ever  in  any  way  liable  as  maker 
to  the  holder  upon  the  note  referred  to  In 
the  i)etltlon,  still  it  was  a  liability  merely  as 
co-surety  with  Broderick  and  his  liability  to 
Broderick  was  merely  that  of  a  co-surety 
with  Broderick,  and  that  the  liability  of  each 
was  secondary  to  that  of  the  railroad  com- 
pany, and  that  the  bonds  which  were  pledg- 
ed as  collateral  security  for  the  note,  being 
the  property  of  the  railroad  company,  were 
so  pledged  as  security,  not  only  for  the  pro- 
tection of  those  who  might  become  the  hold- 
ers of  the  note  but  also  °for  the  benefit  of 
Lucas,  the  person  secondarily  liable  on  the 
notes,  if  liable  at  all. 

This  second  defense  further  sets  up  that 
the  pretended  sale  by  Broderick  of  the  bonds, 
on  June  15th,  1904,  for  $42,000,  was  in  fact 
no  sale  but  that  the  bonds  still  remain  in  the 
possession  of  Broderick,  subject  to  a  trust 
for  the  benefit  of  Lucas  as  his  co-surety,  and 
that  the  pretended  sale  had  no  effect  to 
change  the  relation  of  Broderick  as  trustee, 
with  respect  of  the  bonds  for  the  benefit  of 
'himself  and  his  co-surety,  and  that  after 
the  pretended  sale  the  bonds  remained  in  the 
hands  of  Broderick  as  such  trustee  for  him- 
self and  his  co-surety,  Lucas,  and  that  Brod- 
erick continued  to  retain  that  reflation  to- 
ward Lucas  as  to  them  and  so  received  the 
payment  of  $54,594.15  as  the  proceeds  of 
the  sale  under  the  deed  of  trust  securing  the 
bonds.  Praying  for  an  accounting  and  that 
the  note  be  adjudged  to  be  paid  by  the  sum 
80  received  by  Broderick,  there  was  a  prayer 
for  general  relief. 

To  these  special  defenses  a  demurrer  was 
interposed  by  plaintiff,  which  was  overruled 
by  the  court  before  whom  the  cause  was  then 
pending. 

A  reply  being  filed  generally  denying  the 
allegations  of  new  matter  and  the  allegations 
of  the  special  defenses,  the  cause  was  tried 
to  the  court,  a  Jury  being  waived,  and  at  the 
request  of  counsel  for  plaintiff  the  trial  court 
entered  up  a  finding  of  facts  and  its  con- 
clusions of  law,  section  1972,  Revised  Stat- 
utes 1909,  the  latter  concluding  with  a  decree 
in  favor  of  defendant  on  the  Issue  Joined 
that  plaintiff  was  not  entitled  to  the  relief 
prayed  for. 

The  court  further  found  that  defendant 
was  not  entitled  to  the  affirmative  relief 
prayed  for  in  his  answer  and  plaintiff  was 


dismissed  as  to  that.  To  Che  finding  of  facta 
and  conclusions  of  law  plaintiff  duly  ex- 
cepted and,  filing  his  motion  for  a  new  trial 
and  tb&t  being  overruled,  has  duly  appealed 
to  our  court 

Here  the  learned  counsel  for  appellant 
make  10  assignments  of  error.  First  and 
second,  as  to  error  in  admitting  competent, 
relevant  testimony,  as  It  is  said.  Third, 
error  in  including  in  the  finding  of  facts 
matters  and  things  concerning  which  no  tes- 
timony was  offered  or  giiven  on  the  trial. 
Fourth,  the  trial  court  erred  in  adopting  as 
the  finding  of  facts  by  the  court  a  document 
prepared  by  counsel  for  respondent  in  place 
of  writing  out  and  making  the  court's  own 
finding.  Fifth,  that  the  trial  court  erred  in 
finding  as  a  fact  that  Broderick  and  Lucas 
agreed  with  each  other  to  retain  equal  in- 
terests in  the  stock  of  the  Wellston,  Creve 
CkBUr  &  St.  Charles  Railroad  Company,  or 
that  they  agreed  as  between  themselves  to 
forward  the  railroad  enterprise  as  co-part- 
ners, there  being  no  evidence,  as  it  is  al- 
leged, to  sustain  such  finding.  Sixth,  that 
the  court  erred  in  finding  as  a  fact  that 
Broderick  and  Lucas  undertook  the  construc- 
tion of  the  railroad  between  Wellston  and 
St.  Charles,  there  l>eing  no  evidence,  as  it 
is  alleged,  to  sustain  that  finding.  Seventh, 
that  the  trial  court  erred  in  finding  as  a  con- 
clusion of  law  that  the  sale  by  Broderick  of 
bonds  on  June  15th,  1904,  constituted  no 
sale  whatever  but  that  the  bonds  still  re- 
mained in  the  possession  of  Broderick  sub- 
ject to  the  trust  in  favor  of  Lucas  as  one  of 
the  persons  secondarily  liable,  if  liable  at 
all  on  the  note,  and  that  the  sale  had  no 
effect  to  change  the  relation  of  Broderick 
with  respect  of  bonds,  or  to  change  the  re- 
lation of  Lucas  with  respect  to  them,  and 
that  the  bonds  remained  as  security  in  the 
hands  of  Broderick  for  the  payment  of  the 
notes  and  that  they  so  continued  to  remain 
until  the  time  when  Broderick  received  the 
payment  of  $54,594.19  on  account  of  the 
bonds  from  the  trustee  in  the  mortgage  se- 
curing the  bond.  Eighth,  ninth  and  tenth, 
that  the  court  erred  in  finding  as  a  conclu- 
sion of  law  that  plaintiff  was  not  entitled 
to  recover,  and  in  entering  Judgment  for 
respondent  awarding  costs  against  appellant, 
and  that  the  finding  was  for  the  wrong  party. 

While  these  ten  assignments  of  error  are 
made,  the  only  ones  argued  are  under  the 
first,  averring  Improper  exclusion  of  certain 
testimony  offered  by  plaintiff,  and  on  the 
points  practically  covered  by  the  seventh, 
eighth,  ninth  and  tenth  assignments. 

[1]  On  consideration  of  the  evidence  in  the 
case  we  find  no  reason  to  differ  from  the 
finding  of  facts  made  by  the  learned  trial 
Judge.  The  facts  found  by  him  are  either 
established  by  affirmative  evidence  in  the 
case  or  are  facts  naturally  and  properly 
to  be  Inferred  from  the  testimony,  and  that 
finding  has  the  effect  of  a  special  verdict. 

We  can  do  no  better,  therej^ore,  than  to 
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set  out  that  flndlsg  as  made  by  tlie  learned 
trial  Judge,  whlcb  wltb  a  few  verbal  changes, 
is  as  follows: 

"Since  the  institutioii  of  this  suit  John  B.  0. 
Lacaa  has  departed  this  life,  leaving  a  will 
wherein  aad  whereby  WiUiaa  B»  Faribault  was 
dulv  appointed  asecutor;    that  will  was  duly 

£robated  in  the  Probate  Court  in  the  city  of  St. 
onis,  Missouri,  and  thereafter,  on  the  16th 
day  of  September,  1908,  William  B.  Faribault 
duly  qualined  as  snch  executor  and  he  is  now 
duly  qualified  and  acting  executor  of  said  Lucas. 
After  William  R.  Faribault  had  qualified  as  ex- 
ecutor he  was  duly  and  properly  substituted  as 
the  defendant  in  this  cause  instead  of  Lucas, 
and  the  cause  was  properly  revived. 

"In  or  about  the  year  1897  there  was  in  exist- 
ence a  railroad  company  known  as  the  Wellston, 
Creve  Cceur  Lake  &  St  Cliarles  Railroad  Com- 
pany, which  had  been  organized  in  or  prior  to 
the  year  1897  to  oonstruct  a  line  of  railroad. 
Thereafter,  the  above  named  John  J.  Broderick 
and  J.  B.  C.  Lucas  conceived  the  idea  of  pur- 
cbasmg  the  corporate  and  other  franchises  of 
the  Wellston,  Creve  Coeur  Lake  &  St.  Charles 
R.  R.  Co.,  and  to  carry  out  the  above  idea  they 
purchased  aU  the  outstanding  stock  of  the  rail- 
road compsny  in  equal  interest  and  thereupon 
agreed  to  and  with  each  other  to  retain  such 
equal  interest  therein  and  forward  their  enter- 
prise as  co-partners  as  between  themselves,  and 
secured  for  the  service  of  that  company  (all  the 
stock  of  which  they  owned  between  themselves 
as  co-partners  as  aforesaid)  the  services  of  one 
James  D.  Houseman,  said  Broderick  and  Lucas 
provided  for  the  salary  of  Houseman  as  the 
General  Manager  of  the  railroad  and  promised 
him  a  one-sixth  interest  in  the  stock,  which 
they  owned  as  aforesaid. 

"Thereupon  Broderick  and  Lucas  undertook 
the  construction  of  a  railroad  between  the  town 
of  Wellston  in  St  Louis  County,  and  the  town 
of  St  Charles,  in  St  Charles  County  of  the 
state  of  Missouri  Finding  that  their  company 
did  not  have  sufficient  corporate  powers  to  en- 
able them  to  proceed  with  advantage,  Broderick 
and  liucas  caused  to  be  organized  under  the 
laws  of  the  state  of  Missouri  a  new  railroad 
company  known  as  the  'St  Louis,  St.  Charles 
and  Western  Railroad  Company'  and  caused  the 
Wellston,  O.  C.  Lu  &  St  C.  R.  R.  Co.,  to  con- 
vey all  its  assets  of  every  kind  and  character 
together  with  all  franchises  and  rights-of-way  to 
the  St  L.,  St  C.  A  W.  R.  R.  Co.  (the  last 
mentioned  company  being  hereinafter  referred 
to  as  the  'Railroad  Company'). 

"Thereafter  the  Railroad  Company  executed 
its  certain  400  EMrst  Mortgage  Five  Per  Cent 
Gold  Bonds  numbered  from  1  consecutively  to 
600,  both  inclusive,  each  for  the  sum  of  one 
thousand  (fl,0001  dollars,  and  bearing  date 
February  6,  1902,  payable  thirty  years  after 
their  dates,  and  to  secure  the  payment  of  the 
bonds  and  the  interest  to  mature  thereon,  that 
Railroad  Company  executed  and  delivered  to 
the  Colonial  Trust  Company  a  BHrst  Mortgage 
Deed  of  Trust  of  even  date  with  the  bonds, 
whereby  the  Railroad  Company  conveyed  to  the 
ColoniiQ  Trust  Company  aforesaid,  as  trustee, 
all  the  pn^er^  and  effects  of  every  kind  be- 
longing to  the  Railroad  Company.  Only  500  of 
the  600  thousand  dollar  bonds  were  actually 
Issued  by  the  Railroad  Company. 

"That  thereafter  the  Railroad  Company  ex- 
ecuted and  delivered  unto  the  Colonial  Trust 
Company  its  (the  Railroad  Companv's)  note  or 
notes  in  the  sum  of  $4SO,000,  which  note  or 
notes  were  indorsed  as  joint  makers  by  Broder- 
ick and  Lneas  before  delivery  and  were  dated  the 

day  of ,  19—.    These  indorsements 

were  purely  for  the  accommodation  of  the  Rail- 
road Company.  That  at  that  time  Broderick 
and  Lucas  owned,  as  partners,  the  entire  stock 
issued  by  the  Railroad  Company  excepting  one- 
sixth  thereof,  which  had  been  transferred  by 
tfaeat  to  Houseman. 


"That  thereafter  and  prior  to  the  Uth  day  of 
November,  1908,  the  Oolonial  Trust  Company 
had  transferred  all  of  its  assets  and  business 
to  the  Commonwealth  Trust  Company  (a  Trust 
Company  organised  under  the  laws  of  the  State 
of  Missouri  in  relation  to  trust  compsnies)  and 
among  other  asseta  transferred  were  the  note, 
or  notes,  so  owing  by  the  Railroad  Company 
to  the  Colonial  Trust  Company.  (The  forego- 
ing facts  all  appear  in  the  intervening  petition 
filed  by  plaintiff  Broderick  in  the  case  Illinois 
State  Trust  Company  v.  St  Charles  &  Western 
R.  R.  Co.  which  was  pending  in  the  U.  S.  Cir- 
cuit Court) 

"That  on  the  Uth  day  of  October,  the  Rail- 
road Company  was  indebted  to  the  Common- 
wealth Trust  Company  in  the  sum  of  S460,00O 
on  account  of  the  note  or  notes ;  and  at  the 
same  time  the  note  or  notes  were  past  due  and 
the  Trust  Company  declined  to  renew  the  loan 
or  further  carry  the  same  and  demanded  pay- 
ment thereof  and  it  became  necessary  to  pay 
the  indebtedness  of  the  note  or  notes  tos^ctber 
with  interest  thereon;  but  the  Railroad 
Company  was  unable  to  pay  the  same  or  any 
part  thereof.  Thereupon  Broderick  and  Lucas 
each  paid  the  sum  of  $51,125  on  account  of  that 
indebtedness,  making  a  totsl  tbus  paid  by  them 
on  the  Indebtedness,  of  (102,250 ;  of  which  sum 
of  $102,250,  $100,000  was  psid  on  account  of 
the  principal  of  the  note  or  notes  of  $450,000 
then  held  by  the  Commonwealth  Trust  Com- 
pany,, and  $24250  on  account  of  the  interest 
owing  thereon. 

"And  the  Railroad  Company  then,  to-wit: 
On  the  11th  day  of  November,  1903,  borrowed 
from  the  National  Bank  of  Commerce  in  St 
Louis,  the  sum  of  $350,000  and  with  the  pro- 
ceeds of  such  loan  last  mentioned,  paid 
the  residue  of  the  sum  then  owing  to  the 
Commonwealth  Trust  Company.  As  evidence 
of  the  loan  so  made  by  the  Railroad  Com- 
pany from  the  National  Bank  of  Commerce 
in  St  Louis  the  Railroad  Company  ex- 
ecuted its  notes  in  the  sum  of  $350,000,  pay- 
able to  the  order  of  that  bank  and  indorsed  be- 
fore delivery  by  Broderick  and  Lucas. 

"Broderick  and  Lucas  caused  the  Railroad 
Company  to  execute  ita  two  notes  dsted  Novem- 
ber l2th,  1903,  each  of  these  notes  being  for  the 
sum  of  $50,000,  and  being  made  payable  to 
the  order  of  one  Robert  E.  Collins  six  months 
after  its  date,  and  Broderick  and  Lucas  with- 
out any  consideration  moving  to  them  or  either 
of  them,  each  wrote  his  name  as  joint  makers 
on  the  back  of  each  of  these  notes ;  that  is  to 
say,  the  note  made  to  the  National  Bank  of 
Commerce,  and  the  two  notes  payable  to  Col- 
lins; and  the  Railroad  Company  pledged  as 
collateral  security  to  secure  the  payment  of  all 
of  the  notes  the  entire  ^00,000  in  face  value 
of  bonds  issued  by  the  Railroad  Company,  as 
aforesaid,  which  bonds  were  held  by  the  Com- 
monwealth Trust  Company  in  trust  as  collat- 
eral to  secure  the  payment  of  all  of  the  notes ; 
and  the  C(Hnmonwealth  Trust  Company  by  its 
receipt  dated  November  11, 1903,  ana  designated 
as  Participation  Receipt,  set  forth  that  this 
indebtedness  of  this  Railroad  Company  secured 
by  the  bonds  was  represented  by  two  notes  of 


|li0,000  each,  payable  to  the  order  of  Robert 
E.   Collins,   and   one    note   for   $.350,000,   pa] 
able  to  the  order  of  the  National  Bank  of  Com- 


merce in  St  Louis,  and  set  forth  that  these 
notes  participated  in  the  above  mentioned  col- 
lateral proportionately ;  that  is  to  say  an  undi- 
vided one-ninth  interest  in  the  collateral  was 
held  by  the  Commonwealth  Trust  Company  for 
the  benefit  of  the  legal  holders  of  each  of  the 
above  mentioned  notes  described  as  executed  to 
the  order  of  Robert  E.  Collins ;  and  an  undivid- 
ed seven-ninths  of  the  collateral  was  held  for  the 
bencuBt  of  the  legal  holder  of  the  above  mentioned 
note  for  $350,000. 

"The  two  notes  above  mentioned  and  described 
as  executed  to  the  order  of  Robert  E.  Collins, 
each  for  the  sum  of  $50,000,  were  so  executed  in 
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pursuance  of  an  arrangement  and  agreement 
between  the  Railroad  Compatfy  and  Collins  and 
Broderick  and  Lucas,  and  upon  the  understand- 
ing that  Collins  would  in  behalf,  of  the  Railroad 
Company  deliver  one  of  the  notes  to  Broderick 
and  one  of  them  to  Lucas. 

"And  upon  the  understanding  that  if  the  bonds 
securing  the  note  held  by  Broderick  should  not 
realize  enough  to  pay  tne  note  in  full,  Lucas 
should  contribute  one-half  of  any  deficiency  be- 
tween the  amount  realized  from  such  bonds  and 
the  amount  owing  on  the  note  held  by  Brod- 
erick; and  if  the  bonds  securing  the  note  held 
by  liucas  should  not  realize  enough  to  pay  the 
last  mentioned  note  in  full,  Broderick  should 
contribute  one-half  any  such  deficiency  between 
the  amount  realized  for  such  bonds,  and  the 
note  deUvered  to  Lucas. 

"Thereafter  in  pursuance  of  such  agreement 
and  understanding  Collins  indorsed  each  of  the 
two  notes  in  blank,  without  recourse  and  deliv- 
ered one  of  the  notes,  bein^  the  note  referred  to 
in  plaintiff's  amended  petition,  to  Broderick  and 
the  other  of  the  notes  to  Lucas,  these  notes  dif- 
fering from  each  other  only  in  the  numbers  on 
the  bonds  securing  them. 

"Thereafter  on  or  about  the  11th  day  of  June, 
1904,  after  maturity  of  the  note  for  $50,000  so 
held  by  Broderick  as  aforesaid,  one-ninth  of  the 
bonds  which  were  then  held  by  the  Common- 
wealth Trust  Company  and  pledged  as  aforesaid 
were  delivered  by  that  Trust  Company  to  Col- 
lins as  attorney  for  Broderick,  which  bonds  so 
delivered  to  Broderick  were  fifty-five  in  number, 
and  were  numbered  from  66  to  110,  both  inclu- 
sive, and  aggregating  in  face  value  of  principal 
thereof  $55,000. 

"Broderick  on  the  9th,  10th,  11th,  12th,  13th, 
14th  and  15th  days  of  Jfune,  in  the  year  1904, 
caused  a  notice  to  be  published  in  the  St.  Louis 
Daily  Record,  a  newspaper  published  in  the 
city  of  St.  Louis,  to  the  effect  that  he  was  the 
legal  owner  and  bolder  of  these  notes  and  that 
by  virtue  of  the  power  granted  in  and  by  the 
note,  he  would  proceed  to  make  sale  to  the  high- 
est bidder  for  cash  of  all  the  bonds  (i.  e.  the 
bonds  numbered  from  56  to  110,  both  inclusive) , 
and  coui>ons  attached  thereto,  and  apply  the  pro- 
ceeds arising  therefrom  to  the  payment  of  the 
note  held  by  him  and  the  interest  thereon. 
Thereafter,  to-wit,  on  June  15,  1904,  in  pre- 
tended pursuance  of  the  notice  Broderick  did  of- 
fer the  bonds  for  sale  at  the  east  front  door  of 
the  court  house  in  the  city  of  St.  Louis.  That 
at  that  sale  one  J.  D.  Houseman,  pretended  to 
bid  for  the  bonds  the  sum  of  $42,000,  and  Brod- 
erick, in  pretended  acceptance  of  that  pretended 
bid  of  Houseman,  signed  a  paper,  purporting  to 
be  a  bill  of  sale  of  these  bonds  to  Houseman  un- 
der the  pretended  sale.  That  bill  of  sale  was 
never  deUvered  to  Houseman  or  to  anyone  else. 
Broderick  thereafter  credited  as  of  the  16th 
day  of  June,  1905,  the  note  so  held  by  him  with 
the  payment  of  the  sum  of  $42,000. 

"Houseman  in  making  his  bid  was  acting  for 
and  on  behalf  of  Broderick,  and  Houseman  nev- 
er, either  at  sale  or  any  other  time,  paid  any 
sum  whatever  for  the  bonds  so  offered  for  sale, 
nor  was  there  ever  any  sum  of  money  paid  by 
anyone  on  account  of  that  pretended  sale. 
Broderick  never  delivered  the  bonds  to  House- 
man, but  retained  the  bonds  in  his  possession, 
and  the  bonds  so  continued  in  his  possession 
until  and  including  the  24th  day  of  July,  1906, 
when  as  the  holder  of  the  bonds,  he  partici- 
pated in  the  proceeds  realized  from  the  sale 
under  the  deed  of  trust  securing  the  bonds. 

"There  was  a  default  under  the  terms  of  the 
deed  of  trust,  executed  by  the  Railroad  Com- 

any   to  secure  the  bonds;    and   the  Colonial 

^rust  Company  as  trustee  under  the  deed  of 
trust  caused  the  property  therein  described  to 
be  sold  on  the  24th  day  of  July,  1906,  under 
the  terms  thereof  at  public  sale,  and  the  trustee 
received  as  the  proceeds  of  that  sale  a  large  sum 
of  money.     For  the  purpose  of  receiving  the 
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share  of  the  proceeds  of  that  sale  applicable  to 
these  bonds  held  by  him,  Broderick  on,  to-wit, 
the  22nd  day  of  July,  1905  (and  prior  to  the 
sale),  deposited  with  the  Commonwealth  Trust 
Company  as  trustee  the  bonds  numbered  as 
aforesaid  from  66  to  110,  both  inclusive. 

"After  payment  of  the  costs  of  the  sale  and  aU 
proper  expenses  connected  therewith,  the  pro- 
ceeds of  the  sale  applicable  to  the  payment  of 
the  bonds  so  held  by  Broderick  amounted  to 
$54,694.19,  and  the  same  was  paid  to  Broderick 
by  the  trustee  on  account  of  the  bonds  so  held 
by  Broderick,  being  the  same  bonds  and  no  oth- 
er which  are  menaoned  and  referred  to  in  the 
Participation  Receipt  Exhibit  'C,'  and  also  re- 
ferred to  herein  as  the  bill  of  sale  signed  by 
Broderick  as  aforesaid. 

"Said  sum  was  so  paid  to  and  received  by 
Broderick  by  a  Secretary's  check  issued  by  the 
Commonwealth  Trust  Company  and  payable  to 
the  order  of  J.  J.  Broderick.  Broderick  has 
never  accounted  to  Lucas,  nor  to  defendant  or  to 
anyone  representing  Lucas,  for  the  aforemen- 
tioned sum  of  $54,594.10." 

[2-S]  On  these  facts  so  found  tbe  trial  court 
made  conclusions  of  law,  which,  with  some 
verbal  changes,  we  also  adopt,  and  it  is  as 
follows: 

"The  court  finds  as  a  matter  of  law  plaintiff 
and  Lucas  each  was  liable  as  co-maker  to  the 
payee  or  bolder  of  the  notes  for  $450,000,  which 
were  held  by  the  Commonwealth  Trust  Company 
on  November  11,  1903,  to  pay  the  full  amount 
thereof. 

"The  court  further  finds  that  whereas  Broder- 
ick and  Lucas  were  each  liable  as  co-makers  for 
the  full  amount  of  the  notes  of  $450,000  to  th« 
holdera  of  these  notes,  they  were  in  reality  co- 
sureties for  tbe  Railroad  Company  and  yet  as 
between  themselves,  each  was  liable  to  pay  one- 
half  of  the  amount  owing  on  the  note,  and  when 
for  the  purpose  of  paying  $100,000  on  account 
of  the  principal  of  the  notes,  Broderick  and  Lu- 
cas each  paid  $50,125,  Broderick  and  Lucas 
each  were  merely  discharging  their  proper  pro- 
portion of  the  liability  imposed  upon  him  aa 
surety  of  the  Railroad  Company.  Neither  Brod- 
erick nor  Lucas  by  such  payment  acquired  any 
rights  against  tbe  other,  bat  they  each  reduced 
proportionately  his  respective  liability  to  the 
holder  of  tbe  notes  for  $450,000. 

"Tbe  court  further  finds  that  when  Lucas  and 
Broderick  wrote  their  respective  names  on  the 
back  of  the  note  sued  on  in  this  case,  they  in- 
curred a  liability  as  co-makers  to  such  persons 
as  might,  without  notice  of  the  real  facts,  be- 
come bona  fide  holders  for  value  of  that  note, 
and  if  they  incurred  any  liability  at  all  with  re- 
spect to  one  another,  it  was  merely  as  co- 
guarantors  or  co-sureties  of  the  Railroad  Com- 
pany, tbe  principal  in  that  note,  and  tbe  lia- 
bility of  each  of  them,  t  e.,  Broderick  and  Lu- 
cas, was  secondary  to  that  of  the  Railroad  Com- 
pany. 

"And  the  bonds  which  were  pledged  as  collat- 
eral security  for  the  notes  being  the  property 
of  the  Railroad  Company  were  pledged  as  se- 
curity, not  only  to  secure  the  persons  who  might 
become  payees  of  the  note,  but  were  also  pledged 
as  security  for  the  benefit  of  I/ucas  as  a  person 
secondarily  liable  on  the  note,  if  he  was  li- 
able at  all  on  the  note;  that  all  these 
facts  were  known  to  Broderick,  and  Broderick 
when  he  came  into  possession  of  the  bonds  se- 
curing these  notes  and  at  all  times  when  he  was 
in  possession,  beld  them  in  trust  to  apply  tbe 
proceeds  of  sale  thereof,  towards  the  payment 
of  tbe  note,  to  the  end  tbat  Lucas  might  be  dis- 
charged from  liability  on  the  note,  if  any  such 
liability  ever  existed. 

"The  court  further  finds  that  the  pretended 
sale  by  Broderick  of  these  bonds  on  the  l&th  day 
of  June,  1904,  constituted  no  sale  whatsoever, 
but  these  bonds  still  remained  in  the  possession 
of  Broderick  subject  to  the  tiijist  in  favor  of 
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Lucas,  aa  one  of  the  persons  secondarily  liable, 
if  liable  at  all,  on  the  note,  and  that  the  pre- 
tended purchase  by  Houseman  had  no  effect  to 
diange  the  relation  of  Broderick  with  respect  to 
the  bonds,  or  change  the  relation  of  Lucas  with 
respect  to  these  bonds ;  that  these  bonds  still  re- 
mained aa  security  in  the  hands  of  Broderick  for 
the  payment  of  that  note,  and  that  they  so  con- 
tinued to  remain  until  tiie  time  when  Broder- 
ick received  the  payment  of  $54,594.19  on  ac- 
count of  the  bonds  from  the  trustee  in  the  mort- 
gage securing  the  bonds. 

"The  court  in  conclusion  finds  that  the  plain- 
tiff is  not  entitled  to  recover  on  the  note  against 
the  defendant,  and  the  judgment  should  be  en- 
tered for  the  defendant.  The  court  accord- 
ingly directs  judgment  to  be  entered  for  the  de- 
fendant in  this  case,  and  tliat  the  plaintiff  pay 
the  costs  of  tliis  case." 

[I]  We  find  no  reversible  error  In  the  ad- 
mission of  evidence.  The  evidence  specified 
Bs  improperly  excluded  was  offered  In  an  at- 
tempt to  prove  what  had  become  of  Lucaa' 
one-ninth  of  the  500  bonds.  This  was  offered 
In  order  to  show  that  Lncas  had  snffered  no 
loss  on  the  sale  of  the  bonds.  As  the  fact 
of  that  sale  was  in  evidence,  as  also  the  fact 
that  the  trustee  had  received  a  large  snm  of 
money  as  the  proceeds,  we  do  not  see  any  er- 
ror in  the  court  refusing  to  go  into  the  details 
of  the  sale.  It  did  appear  that  Lucas  and 
Broderick  each  realized  from  that  sale  more 
than  the  face  of  their  bonds,  as  we  under- 
stand the  evidence. 

Nor  do  we  find  that  the  objections  to  tbe 
conclusions  of  law  are  well  taken;  to  the 
contrary  we  hold  them,  under  the  facts  In 
evidence  In  this  case,  correct 

[7]  There  to  a  clause  in  the  collateral  note 
here  Involved,  to  the  effect  that  In  the  event 
of  the  non-payment  of  the  note  at  maturity, 
the  holder  Is  Invested  with  full  power  and 
authority  to  sell,  etc.,  the  collateral  (here 
bonds),  "or  to  cause  the  same  to  be  done,  at 
public  or  private  sale,  with  or  without  no- 
tice or  demand  of  any  sort  *  *  *  and  the 
holder  of  this  note  {«  authorised  to  purchase 
taid  tiollateral*  when  sold  for  Us  own  use 
and  benefit."  The  words  we  have  italicized 
are  particularly  relied  upon  by  appellant  as 
authorizing  him  to  apply  the  proceeds  of 
that  sale  to  his  own  use,  free  from  any 
claim  of  his  co-surety.  We  do  not  so  Inter- 
pret them.  They  give  the  right  of  purchase 
of  the  bonds  (the  collateral)  but  surely  do 
not  pretend  to  affect  the  relative  rights  of 
the  parties  as  co-sureties.  They  in  no  man- 
ner affect  the  relations  between  the  parties, 
standing  as  co-lndorsers  or  co-sureties,  each 
for  the  other,  and  constituting  the  one  trus- 
tee for  the  other  to  the  extent  realized  on 
tbe  security.  Tbto  to  a  well  settled  rule. 
Thus  In  McCune  v.  Belt  et  al.,  45  Mo.  174, 
loc.  at  179,  It  to  said: 

"If  the  plaintiff  and  defendants  were  co- 
sureties, the  property  turned  out  to  one  should 
innre  to  the  benefit  of  all,  for  'it  is  a  settled 
principle  of  equity  that  it  one  of  several  co- 
sureties subsequently  takes  a  security  from  the 
principal  for  bis  own  indemnity,  it  inures  tO'  the 
benefit  of  all  tbe  sureties.'  " 


Learned  counsel  for  the  resiiectlve  parties 
have  set  out  tbe  authorities  upon  which  they 
rely  very  fully,  and  as  these  will  appear  In 
connection  with  the  report  of  the  case,  we  do 
not  think  It  necessary  to  either  repeat,  re- 
view, or  comment  upon  them  here. 

As  we  understand  the  case  and  Its  facts, 
the  court  arrived  at  its  conclusion  on  the  ap- 
plication of  well  settled  and  known  prin- 
ciples of  law.  Its  Judgment  should  be  and  to 
affirmed. 

NORTONl  and  ALLEN,  JJ.,  concur. 


STATE  V.  TAYLOR.     (No.  18980.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jan.  6,  1916.) 

1.  HomoiDK     «=»141  — OnXNSES  — INFOBMA- 
TION. 

An  information  charging  that  accused,  with 
force  and  anna,  upon  another  feloniously,  will- 
fully, on  purpose,  and  of  his  malice  aforethought 
did  make  an  assault  with  a  deadly  weapon,  to 
wit,  a  pistol,  and  by  his  malice  aforethought  did 
shoot  another,  intending  to  kill  and  murder, 
against  the  peace  and  dignity  of  the  state,  is 
broad  enough  to  support  a  conviction  for  assault 
with  malice  aforethought  with  intent  to  kill, 
denoimced  by  Rev.  St.  1900,  S  4481,  or  an  as- 
sault with  intent  to  kill  or  do  great  bodily  harm, 
but  without  malice  or  a  felonious  wounding,  de- 
nounced by  sections  4482,  4483. 

[Ed.  Note.— -For  other  cases,  see  Homicide, 
Cent  Dig.  §§  237-249;    Dec  Dig.  <8=»141.] 

2.  HomciDE  €=3141— Offenses. 

Where  an  information  charged  assault  with 
malice  aforethought  with  intent  to  kill,  as  well 
as  an  assault  to  kill  without  malice  and  a 
felonious  wounding,  accused  cannot,  in  view  of 
Rev.  St  1900,  i  4904,  authorizing  tbe  conviction 
of  a  lesser  offense,  the  commission  of  which  is 
necessarily  included  in  that  charged  against  him, 
successfully  daim  that,  because  the  information 
charges  a  felonious  wounding,  it  should  be  con- 
strued as  charging  that  offense  only. 

[Ed.  Note.— For  other  cases,  sec  Homicide, 
Cent  Dig.  §§  23T-249;   Dec.  Dig.  <S=141.] 

3.  HouiciDE  €=>268  —  Evidence  —  Aduissi- 

BILITT. 

In  a  prosecution  for  assault  with  intent  to 
kill,  evidence  of  accused's  identity  held  suffi- 
cient to  go  to  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  g  562;    Dec.  Dig.  «=s>268.] 

4.  Cbiuinal  Law  €=>304— Judicial  Notice. 

The  court  may  take  judicial  notice  that  a 
pistol  is  a  dangerous  and  deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  700-717,  2951% ;  Dec.  Dig. 
<S=»304.] 

5.  HouiciDB  «=>310— Prosecution— Instbuc- 

TIONS. 

In  a  prosecution  for  assault  with  intent 
to  kill  with  malice,  where  accused  shot  tbe 
prosecuting  witness,  an  instruction  charging 
that,  unless  accused  did  on  purpose  and  of  his 
malice  aforethought,  with  the  intent  to  kill  and 
murder,  shoot  the  prosecuting  witness,  he  could 
not  be  convicted  as  charged,  is  not  erroneous,  as 
precluding  the  jury  from  convicting  of  lesser  de- 
grees of  assault  included  in  the  information,  for 
the  court  might  well  have  charged  that  the  jury 
could  presume  an  intent  to  kill  with  malice 
from  the  mere  shooting. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §$  657-661 ;   Dec.  Dig.  (3=310.] 
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Appeal  from  GlrcDlt  Ck>urt,  Pemiscot  Coun- 
ty ;   Frank  Kelly,  Judge. 

Will  Taylor  was  convicted  of  assault  with 
malice  aforetiiougbt  with  Intent  to  kill,  and 
he  appeala    Affirmed. 

Convicted  of  an  assault  with  malice  afore- 
thought with  Intent  to  kill,  and  sentenced  to 
five  years  in  the  penitentiary,  defendant  has 
appealed. 

About  8  o'clock  on  the  night  of  April  23, 
1914,  two  negroes,  a  man  and  a  woman,  were 
standing  near  each  other  on  the  street  cross- 
ing near  the  corner  of  the  courthouse  square 
in  the  dty  of  CaruthersviUe.  J.  M.  Clark,  a 
dairyman,  in  his  milk  wagon,  passed  over 
that  crossing.  He  testified  that  it  was  dark, 
but  that  there  was  a  street  light,  and  fhat  he 
could  see  pretty  well.  His  account  of  the 
difficulty  is  as  follows: 

"A.  Well,  he  was  standing  on  the  crossing  as 
I  went  to  drive  by.  I  drove  up  and  he  bind 
of  stepped  back,  but  before  the  wagon  wheel 
could  get  to  him  be  stepped  back  up.  It  seemed 
like  he  was  going  to  hold  the  crossing  on  me, 
and  I  asked  him  to  get  oat  of  the  way;  and  I 
had  a  clipping  of  a  stave  and  struck  at  him  in 
the  face  like  and  he  stepped  back  and  pulled  a 
gun  out  of  a  paper  sack  and  shot  me." 

He  testified  that  the  bell  struck  a  rib  and 
glanced  out  On  his  cross-examlnatioa  the 
following  occurred: 

"Q.  Yon  wanted  to  pass  right  where  he  was 
standing?    A.  Yes,  sir.     Q.  And  asked  him  to 

Set  out  of  the  way?  A.  Xes,  sir.  Q.  And  he 
idn't  do  it?  A.  Yes:  he  got  out  of  the  way. 
Q.  Why  did  you  strike  him?  A.  He  stepped 
t«ck  up  toward  the  wagon.  I  would  have  run 
over  his  toes  with  the  wheel  if  I  hadn't  struck 
him.  Q.  You  struck  him  to  keep  from  running 
over  his  toes?    A.  I  told  him  to  get  back," 

Defendant  was  a  comparative  stranger 
there.  It  is  conceded  that  he  and  a  "brown 
woman"  had  been  in  Caruthersvllle  on  the 
morning  of  that  day.  Defendant^  testified 
that  he  left  about  2  o'clock  that  afternoon, 
going  to  Hayti,  and  thence,  on  the  next  day, 
to  BlythevIUe.  The  evidence  for  the  state 
tended  to  show  that  he  was  in  Caruthersvllle 
until  the  following  day,  and  that  while  there 
be  was  usually  In  company  of  a  negro  wo- 
man. A  short  while  after,  defendant  was 
brought  back  from  Arkansas,  and  put  in  Jail. 
Clark  went  to  see  Iiim  in  Jail,  but  failed  at 
that  time  to  identify  Iiim.  On  the  stand  he 
testified  that  defendant's  features  resembled 
the  man  who  shot  him.  Frank  McAllister 
and  George  Hale  were  standing  within  60 
feet  of  the  difficulty.  McAllister's  eyes  were 
poor,  and  he  could  not  identify  defendant 
Hale,  on  the  stand,  positively  Identified  him 
as  the  man  who  did  the  shooting. 
The  body  of  the  information  is  as  follows: 
"That  on  or  about  the  23d  day  of  April,  1914, 
one  Will  Taylor,  at  and  in  the  county  of  Pemi- 
scot and  state  of  Missouri,  with  force  and  arms, 
in  and  upon  one  J.  M.  Clark  feloniously,  willful- 
ly, on  purpose,  and  of  his  malice  aforethought 
did  make  an  assault,  and  the  said  Will  Taylor, 
with  a  certain  weapon,  to  wit,  a  pistol,  loaded 
with  gunpowder  and  leaden  bullets,  then  and 
there  feloniously,  wUlfnlly,  on  purpose,  and  of 
his  malice  aforethought,  did  shoot  off,  at  and 
against  the  said  J.  M.  Clark,  then  and  there  giv- 


ing to  the  said  J.  M.  Glark,  in  and  upon  the 
right  side,  stomadi,  the  body  of  him,  the  said 
J.  M.  Clark,  with  the  pistol  aforesaid,  and  the 
gunpowder  and  leaden  bullets  aforesaid,  one 
wound,  with  the  intent  then  and  there,  him,  the 
said  J.  M.  Clark,  feloniously,  willfully,  on  pvae- 
pose,  and  of  bis  malice  aforethought,  to  kUl  and 
murder,  against  the  peace  and  dignity  of  ths 
state." 

Among  the  instructions  the  ooort  gave  tlie 
following: 

"The  court  instmcts  the  jury  that  if  you  be- 
lieve and  find  from  the  evidence  in  this  cause 
beyond  a  reasonable  doubt  that  at  the  county  of 
Pemiscot,  in  the  state  of  Missouri,  at  any  ume 
within  three  years  next  before  the  8th  day  of 
June,  1914,  the  date  of  filing  the  informatioB 
herein,  the  defendant  Will  Taylor  did,  on  pur- 
pose and  of  his  malice  aforethought,  with  a 
pistol  shoot  one  J.  M.  Clark,  in  and  upon  the 
side  and  stomach  of  said  Clark,  with  the  in- 
tent the  said  Clark,  on  purpose  and  of  his  mal- 
ice aforethought,  to  kill  and  murder,  you  will 
find  defendant  guilty  as  charged,  and  unless  von 
do  BO  find  you  will  acquit  the  defendant  And 
you  are  instructed  (hat  if  you  find  and  believe 
defendant  at  the  time  and  place,  shot  said  Clark 
with  said  pistol,  but  not  with  malice  afore- 
thought, you  will  find  defendant  gttiity  of  assault 
with  intent  to  kill,  or  to  do  great  bodily  harm, 
and  unless  you  do  so  find  you  will  acquit  him  of 
such  charge.  If  you  find  defendant  guilty  of 
assault  to  kill  with  malice  aforethought  yon 
will  assess  his  punishment  by  imprisonment  in 
the  penitentiary  for  a  term  not  less  than  two 
nor  more  than  ten  years ;  and  if  yon  find  defend- 
ant guilty  of  assault  to  kill,  or  do  great  bodily 
harm,  but  without  malice  aforethought,  you 
will  assess  his  punishment  by  imprisonment  in 
the  penitentiary  for  a  term  not  less  than  two 
nor  more  than  five  years  or  in  the  county  jaii 
not  less  than  six  months  nor  more  than  one 
year  or  by  a  fine  not  less  than  $100  nor  more 
than  $1,000  and  imprisonment  in  the  county 
jail  not  less  than  three  months  or  by  a  fine  not 
less  than  $100." 

N.  C.  Hawkins,  of  CaruthersviUe,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  S.  P. 
Howell,  Asst  Atty.  Gen.,  for  the  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  The  information  is  broad  enough  to 
support  a  conviction  for  any  one  of  thiye  dif- 
ferent offenses:  An  assault  with  malice  afore- 
thought with  intent  to  kill,  under  section 
4481,  R.  S.;  an  assault  with  intoit  to  kai 
or  to  do  some  great  bodily  harm,  but  without 
malice,  under  section  4482;  and  a  felonioos 
wounding,  under  section  4483. 

[2]  Appellant  contends  that,  becanse  the  in- 
formation charges  a  felonious  wounding,  it 
should  be  construed  as  charging  an  offense 
soldy  under  the  last-mentioned  section.  It 
was  held  in  State  v.  Burk,  89  Mo.  636,  2  S.  W. 
10,  that  an  Indicted  person  must  take  notice 
of  every  offense  of  which  he  may  be  convict- 
ed under  the  indictment  Appellant  cites 
State  V.  Melton,  102  Mo.  683,  16  S.  W.  13d. 
There  the  charge  was  an  assault  with  intent 
to  kill  without  any  charge  of  wounding. 
There  was  an  instruction  as  to  a  felonious 
wounding  and  a  conviction  of  that  offense. 
It  was  heUd  that,  as  there  was  no  charge  ot 
a  wounding  in  the  indictment,  the  instruction 
was  improper.  That  case  has  no  application 
here.  Charging  a  felonious  woynding  in  con- 
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nectlon  with  (he  charge  of  an  assatat  with 
malice  aforethought  with  Intent  to  kill  has 
often  been  done  with  at  least  the  tadt  ap- 
proval of  this  conrt  State  v.  Schloss,  93 
Mo.  361,  6  S.  W.  244;  State  v.  Bond,  191  Mo. 
655,  90  S.  W.  830 ;  State  v.  Prendlble,  165  Mo. 
329,  65  S.  W.  559 ;  State  v.  Barton,  142  Mo. 
450,  44  S.  W.  239 ;  Stote  v.  Prosser,  137  Mo. 
824,  38  S.  W.  1106.  In  State  v.  Johnson,  129 
Ma  26,  81  S.  W.  339,  the  Indictment  was 
In  the  form  here  used.  It  was  held  that,  un- 
der the  evidence  in  that  case,  the  trial  court 
properly  refused  to  instruct  on  a  felonious 
wounding.  That  is  radically  different  from 
the  contention  of  appellant  here,  when  he  in- 
sists that  the  information  must  be  regarded 
as  a  charge  of  felonious  wounding  and  noth- 
ing more. 

Section  4904,  R.  S.,  originated  in  the  revi- 
sion of  1879  as  section  1655.  It  provides  that 
in  such  cases  as  here  the  defendant  may  be 
convicted  of  a  lesser  offense  "the  commission 
of  which  is  necessarily  included  in  that  charg- 
ed against  him."  State  v.  Webster,  77  Mo. 
566,  was  tried  before  that  change  in  the  law, 
but  decided  on  appeal  after  the  change.  It 
was  there  said  that  the  enactment  of  tlie 
section  was  a  legislative  declaration  that  such 
things  could  not  be  done  prior  to  Its  adop- 
tion. '  The  efficacy  of  that  statute  was  rec- 
ognized in  State  v.  King,  78  Ma  loa  cit.  559, 
and  has  been  enforced  ever  since  then. 

[3]  II.  The  evidence  identlfyiug  the  defend- 
ant as  the  man  who  did  the  shooting  is 
abundantly  sufficient  to  take  the  case  to  the 
jury  on  that  i)oint 

[4,  C]  III.  Attention  is  called  to  the  instruc- 
tion set  out  in  the  statement.  At  the  close 
of  that  part  of  it  pertaining  to  an  assault 
with  malice  aforethought  with  Intent  to  kill 
Is  the  following :  "And  unless  you  do  so  find, 
you  will  acquit  the  defendant."  Appellant 
contends  that  those  words  precluded  the  Jury 
from  finding  defendant  guilty  of  an  assault  to 
kill  or  do  some  great  bodily  harm  without 
malice,  or  of  a  felonious  wounding,  and  that, 
for  that  reason,  it  was  prejudicial.  We  do 
not  think  this  criticism  is  well  taken.  It  is 
true  that  the  Jury  by  the  latter  part  of  this 
instruction  were  told  to  find  the  intent  to 
kill  or  to  do  great  bodily  harm  from  the  fact 
that  defendant  shot  Clark  with  a  pistol. 
Wherein  is  this  wrong?  Defendant  fired  a 
pistol,  which  we  Judicially  know  to  be  a 
dangerous  and  deadly  weapon,  point-blank  at 
dark,  and  shot  him  in  the  side,  and  but  for 
the  accidental  fact  that  the  ball  struck  a 
rib  and  glanced  would  very  probably  have 
kiUed  him.  Under  these  circumstances  there 
would  have  been  no  error  in  telling  the  Jury 
In  plain  words  that  they  might  presume  an 
intent  to  kill  or  to  do  great  bodily  harm  from 
the  fact  of  defendant's  shooting  and  striking 
Clark.  State  v.  Weeden,  133  Mo.  loc.  cit  76, 
34  S.  W.  473.  If  such  an  instruction  as  was 
given  in  the  Weeden  Case  would  not  have 


been  error,  then  the  mere  statement  of  a  legal 
conclusion  by  way  of  inference  could  not  hurt, 
and  may  well  have  helped,  the  defendant. 
Especially  is  this  tru^  in  a  case  like  this,  in 
which  the  defense  was  an  alibL  Cases  could 
arise  wherein,  the  facts  and  the  defense 
made  being  considered,  such  failure  of  the 
court  to  instruct  the  Jury  as  to  finding  Intent 
affirmatively  would  be  bald  error.  If  the  as- 
sumption of  Intent  to  kill  with  malice  afore- 
thought, dealt  with  in  the  first  dlause,  had 
been  In  question,  there  might  be  a  different 
point  presented;  but  even  then,  upon  the 
facts  here,  the  iwint  would  have  been  taken 
care  of  in  the  instruction  as  to  such  malice. 
Here,  in  the  first  clause,  the  matter  of  intent 
is  left  to  the  Jury.  So  we  need  not  look  to 
see  what  the  condition  would  have  been  oth- 
erwise. 

Finding  no  error  properly  saved,  sufficient 
to  call  for  our  Interference,  it  results  that 
the  case  must  be  affirmed.    Let  this  be  done. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  opinion  of  ROT,  C,  is 
modified  and  adopted  as  the  opinion  of  the 
court    All  concur. 


WHITTELSET  at  aL  v.  CONNIFr  et  al. 

(No.  17077.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jan.  6,  1916.) 

1,  CONBTrtUTIONAX  LAW  9=3211— EQUAL  PRO- 
TECTION OF  Law — Sale  of  Infants'  Land. 

When  the  Legislature  parens  patriae  takes 
from  a  minor  the  power  to  dispose  of  his  prop- 
erty, and,  through  the  instrumentality  of  the 
probate  court  and  a  curator,  sells  it  for  the  pur- 
pose of  bis  education  and  support,  it  does  not 
deny  to  bim  the  equal  protection  of  the  laws, 
but  gives  him  the  benefit  of  laws  specially  de- 
signed for  his  protection. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  678;   Dec  Dig.  (S=>211.] 

2.  Constitutional  Law   €=>278— Duk  Pbo- 
CESS  OF  Law. 

In  audi  case  the  minor's  property  is  not 
taken  from  him  without  due  process  of  law,  bat 
is  used  for  his  benefit 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §J  763,  765.  767-770,  772-777, 
779-806,  808^10,  816-824,  9OT-824,  0^;  Dee. 
Dig.  «=»278.] 

8.    OUABDIAR   AWD   WABD   ^»10— CWBATOB  — 

Choicb— Nonresident  Minob. 

Under  Gen.  St  1S65,  c  116,  g  3,  providing 
that  the  court  shall  appoint  guardians  to  mi- 
nors under  the  age  of  14  and  permit  those  over 
that  age  to  choose  gnardians  for  themselves, 
subject  to  the  court's  approval,  section  U,  mak- 
ing a  similar  provision  for  the  appointment  of 
a  curator,  section  12,  providing  for  the  appoint- 
ment of  curators  for  nonresident  minors  without 
?rovldUUig  any  duriee  by  tlie  minor,  and  dectian 
3,  providing  that  a  minor  having  a  curator  ap- 
pointed by  the  court  may,  after  reaching  14 
years,  choose  another  curator  before  the  court  in 
the  county  of  bis  residence,  there  was  no  choice 
of  a  curator  given  to  a  nonresident  minor  either 
under  or  over  the  age  of  14. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  §§  23-33 ;    Dec  Dig.  <&=3l0.1 
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4.  GcABDiAN  AND  Ward  4=»87— Application 

FOB  Order  of  Sale — Notice. 

Notice  of  a  curator's  application  for  an  or- 
der to  sell  the  land  of  bis  minor  ward  is  onnec- 
easary,  because  the  curator  represents  the  ward. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §  345 ;   Dec.  Dig.  <S=>87.] 

6.  Guardian  and  Ward  «=»107— Curator— 
Sttbseqdent  Appointment  —  Collateral 
Attack. 

Where  no  express  formal  order  discharging 
a  curator  was  ever  made,  a  sale  by  a  curator 
thereafter  duly  appointed,  valid  in  all  other  re- 
spects, could  not  be  collaterally  assailed  in  a 
suit  to  quiet  title  as  against  defendant  claiming 
under  such  sale. 

W;Ed.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  §§  392,  393;    Dec  Dig.  «=> 
107.] 

Appeal  from  Circuit  Court,  Jefferstm  Coun- 
ty;   E.  M.  Dearlng,  Judge. 

Suit  to  quiet  title  by  Groome  Whltteleey 
and  others  against  James  Connlff  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

This  Is  a  suit  under  section  2535  of  our 
Reyised  Statutes  to  quiet  title  to  lot  8,  con- 
taining 146  acres,  and  lot  9,  containing  90 
acres,  all  In  subdivision  10  of  United  States 
survey  1897,  except  95  acres  described  in  the 
petition,  all  in  Jefferson  county. 

Plaintiffs  are  the  children  of  Charles  O. 
Whlttelsey,  a  lawyer  of  St  Louis,  who  died 
In  March,  1875,  the  owner  of  all  of  said  lots 
8  and  9,  and  also  the  owner  of  lands  in  the 
city  of  St.  Louis  and  in  St.  Louis  county  out- 
side of  said  city.  His  will  was  duly  admit- 
ted to  probate,  by  which  he  devised  all  his 
property  to  his  wife,  Anna  Q.  for  Ufe,  with 
remainder  to  his  heirs.  He  left  surviving 
blm  six  children,  who  were  also  the  children 
of  said  Anna  O.,  and  were  all  minors. 

In  July,  1875,  while  the  widow  and  chil- 
dren were  residing  In  St.  Louis,  Richard  H. 
Spencer  was  duly  appointed  curator  of  said 
minors.  The  only  personal  assets  he  ever 
received  of  said  minors  was  $324.52  each  on 
a  policy  of  Insurance  on  their  father's  life. 
About  June  27,  1878,  Spencer  tendered  to 
the  court  his  resignation  as  such  curator, 
having  duly  published  a  notice  of  bis  inten- 
tion to  do  so,  and  his  resignation  was  by 
entry  of  record  accepted  by  the  court.  There 
was  no  formal  order  of  Us  discharge  as  such. 
His  statements  and  vouchers  show  that  he 
paid  all  the  money  In  his  hands* to  the  moth- 
er of  the  minors  for  their  education  and  sup- 
port, all  of  which  payments  were  approved 
by  the  court.  Immediately  after  the  ap- 
pointment of  Spencer  as  such  curator  the 
mother  and  children  removed  their  residence 
to  Elkton,  Md.,  where  they  resided  until 
1881,  when  they  moved  back  to  St.  Louis. 
Lillian  and  Lucy  died  In  1886.  The  mother 
and  Edith  died  in  1910. 

On  October  17,  1878,  the  widow  executed  a 
power  of  attorney  to  Phil  V.  Taylor,  of  St. 
Louis,  to  sell  her  Interest  in  all  of  said 
lands;   and  on   January   18,  1879,  Alice  G. 


Whlttelsey,  one  of  the  children,  who  had  then 
become  of  age,  executed  a  similar  power  of 
attorney  to  Taylor,  On  June  18,  1879,  said 
Taylor  filed  in  the  probate  court  of  St.  Louis 
an  application  for  the  appointment  of  John 
F.  O'Rourke  as  curator  for  the  five  children 
of  Whlttelsey  who  were  still  minors.  That 
application  stated  that  said  minors  Lucy  and 
Iva  were  over  14  years  of  age,  and  that 
Edith,  Lillian,  and  Groome  were  under  14 
years  of  age;  that  they  resided  out  of  this 
state,  and  owned  real  estate  in  the  city  of 
St.  Louis  and  in  the  counties  of  St.  Louis 
and  Jefferson.  O'Rourke  was  thereupon  ap- 
pointed such  curator,  and  gave  bond  In  $1,- 
500  in  the  estate  of  each  of  said  minors.  On 
June  24,  1879,  the  curator  filed  a  petition  for 
an  order  to  sell  said  lands  for  the  education 
and  support  of  said  minors,  stating  therein 
that  the  personal  estate  of  said  minors  had 
been  exhausted  in  their  education  and  sup- 
port The  court  ordered  that  the  land  be 
sold  at  private  sale.  On  October  4,  1879, 
that  order  was  renewed.  There  is  no  show- 
ing on  the  record  of  the  probate  court  or 
otherwise  there  was  ever  published  or  served 
on  said  minors  any  notice  either  of  the  ap- 
plication for  the  appointment  of  such  cura- 
tor, or  of  the  petition  for  the  order  of  sale 
of  the  land.  Lot  8  was  appraised  at  75  cents 
an  acre,  and  lot  9  at  25  cents  an  acre — ^in  all 
$132.  That  appraisement  was  of  the  full 
value,  and  not  merely  of  the  minors'  Interests 
therein.  The  minors'  Interests  in  those  lots 
were  sold  under  that  order,  and  the  sale  was 
reported  to  and  approved  by  the  court  on 
January  10,  1880.  That  report  contained  the 
following : 

"And  Mrs.  Ellen  McNamee  became  the  pur- 
chaser of  BO  much  of  the  land  above  described  as 
being  in  the  county  of  Jefferson,  having  made 
the  highest  offer  that  could  be  obtained  for  the 
same,  at  the  price  of  $76.70,  the  same  being  over 
the  appraised  value  of  said  minors'  interest  in 
said  parcels  of  land,  the  tenant  for  life  being 
46  years  of  age,  and  the  appraised  value  of  the 
whole  estate  in  said  lands  being  $132." 

On  October  20,  1879,  Phil  V.  Taylor  un- 
der his  powers  of  attorney  executed  two 
deeds  to  said  Ellen  J.  McNamee,  by  one  of 
which  he  conveyed  the  Interest  of  the  widow, 
Anna  G.  Whlttelsey,  in  the  Jefferson  county 
land  In  consideration  of  $97.80,  and  by  the 
other  he  conveyed  the  Interest  of  Alice  G. 
Whlttelsey  for  the  consideration  of  $25.35. 
On  August  19,  1880,  Ellen  J.  McNamee  con- 
veyed the  236  acres  to  defendant  McCourt 
for  a  consideration  of  $600.  On  June  17, 
1886,  McCourt  sold  to  James  E.  Shorb  05 
acres  of  the  land  for  a  consideration  of  $125 ; 
it  being  the  part  excepted  in  the  petition. 
On  November  1,  1888,  McCourt  conveyed  to 
defendant  Conniff  40  acres  of  the  land  in  con- 
troversy for  a  consideration  of  $125.  There 
is  very  little  oral  evidence  as  to  the  charac- 
ter of  the  land;  but  It  does  clearly  appear 
that  it  lies  on  the  Merrimac  river  and  over- 
flows, that  at  the  time  of  the  curator's  sale . 
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it  was  In  woods  and  nnfenced,  and  that  Tery 
Httle  of  It  was  cleared  at  the  time  of  the 
trial. 

W.  D.  Isenberg,  of  Los  Angeles,  Cal.,  and 
Crews  &  Cantwell,  of  St  Louis,  for  appel- 
lants. James  Booth,  of  Pacific,  for  respond- 
ent McGourt. 

KOY,  C.  (after  stating  the  facts  as  above). 
[1, 2]  I.  Appellants  say  that  the  sale  of  a 
minor's  land  by  a  curator  who  was  appoint- 
ed without  any  notice  to  the  minor  of  the  ap- 
plication for  such  appointment  is  a  violation 
of  constitutional  law  in  two  respects:  First, 
that  It  violates  the  federal  Constitution  by 
denying  to  him  the  equal  protection  of  the 
laws ;  second,  that  it  violates  the  state  Ck>n- 
stltntlon  by  taking  his  proi>erty  without  due 
process  of  law.  There  is  one  answer  to  be 
made  to  both  those  propositions:  When  the 
legislature,  as  parens  patrlie,  takes  from  a 
minor  the  power  to  dispose  of  his  property, 
and,  through  the  instrumentality  of  the  pro- 
bate court  and  a  curator,  sells  that  property 
for  the  purposes  of  his  education  and  sup- 
port, it  does  not  deny  to  him  the  equal  pro- 
tection of  the  laws,  but  gives  him  the  benefit 
of  laws  especially  designed  for  his  protec- 
tion; it  does  not  take  from  him  hla  prop- 
erty, but  used  it  for  his  benefit 

In  1820  CJiief  Justice  Parker,  In  Rice  v. 
Parkman,  16  Mass.  326,  said: 

"No  one  imagines  that,  under  this  general  au- 
thority, the  Legislature  could  deprive  a  citizen 
of  tiia  estate,  or  impair  any  valuable  contract 
in  which  he  might  be  interested.  But  there 
seems  to  be  no  reoBon  to  doubt  that,  upon  his 
application,  or  the  application  of  those  who 
properly  represent  him,  if  disabled  from  acting 
himself,  a  beneficial  change  of  his  estate,  or  a 
sale  of  it  for  purposes  necessary  and  convenient 
for  the  lawful  owner,  is  a  just  and  proper  sub- 
ject for  the  exercise  of  that  authority.  It  is, 
u  fact,  protecting  him  in  his  property,  which 
the  LegiRlature  is  bound  to  do,  and  enabling  him 
to  derive  subsistence,  comfort,  and  education 
from  property,  which  might  otherwise  be  wholly 
nseless  during  that  period  of  life,  when  it  might 
be  most  beneficially  employed.  If  this  be  not 
true,  then  the  general  laws  under  which  so 
many  estates  of  minors,  persons  non  compos  men- 
tis, and  others  have  been  sold  and  converted 
into  money  are  unauthorized  by  the  Constitu- 
tion, and  joid ;  for  the  courts  derive  their  an- 
thority  from  the  Legislature,  and,  it  not  being  of 
a  judicial  nature,  if  the  Legislature  had  it  not 
they  could  not  communicate  it  to  any  other 
body.  Thus,  if  there  were  no  power  to  relieve 
tliose  from  actual  distress  who  had  unproductive 
property  and  were  disabled  from  conveying  it 
themselves,  it  would  seem  that  one  of  the  most 
easential  objects  of  government  that  of  provid- 
ing for  the  welfare  of  the  citizens,  would  be 
lost" 

In  Cochran  t.  Van  Snrlay,  20  Wend.  (N. 
T.)  365,  32  Am.  Dec.  570,  the  court  said: 

"But  as  I  have  frequently  bad  occasion  to  ob- 
serve, an  act  of  the  Legislature  wliich  would 
have  the  effect  to  divest  an  individual  of  his 
property  and  transfer  it  to  others  for  their  own 
benefit,  without  compensation,  or  where  there 
was  no  reason  to  suppose  the  person  whose 
property  was  thus  taken  would  be  benefited 
thereby,  and  contrary  to  the  settled  principlcR  of 
law,  would  be  void,  as  being  against  the  spirit 
of  oat  state  Constitution,  and  not  within  the 


powers  delegated  to  the  Legislature  by  the  peo- 
ple of  this  state.  It  is  clearly,  however,  within 
the  powers  of  the  Legislature,  as  parens  patriae, 
to  prescribe  such  rules  and  regulations  as  it  may 
derm  prnpor  for  the  superintendence,  disposition, 
and  management  of  the  property  and  effects  of 
infants,  lunatics,  and  other  persons  who  are  in- 
capable of  managing  their  own  affairs." 

Cooley's  Const  IJm.  (7th  Ed.)  pp.  141,  144, 
refers  with  approval  to  both  those  cases. 

In  Stewart  v.  Grlflith,  33  Mo.  13,  82  Am. 
Dec.  148,  this  court  said: 

"The  view  which  we  have  taken  of  the  subject 
is  expressly  based  upon  the  idea  that  the  act 
in  question  directs  only  the  management  of  the 
property  of  the  infants,  changing  its  form  and 
directing  its  use  for  their  own  benefit  Had  the 
act  undertaken  to  appropriate  their  property 
to  the  use  of  any  otiier  person,  it  would  have 
been  void,  because  'retro8|>ective  in  its  operation'  - 
by  destroying  rights  previously  vested  by  law." 

Nothing  was  expressly  said  in  any  of  those 
cases  on  the  subject  of  notice  to  the  minor 
of  the  application  for  the  appointment  of  the 
curator. 

The  following  authorities  hold  that  no  such 
notice  is  necessary  unless  the  statute  re- 
quires it:  21  Cyc.  p.  28;  Kurtz  v.  St  Paul, 
48  Minn.  339,  51  N.  W.  221,  31  Am.  St  Kep. 
657;  Kurtz  v.  Duluth.  52  Minn.  140,  53  N.  W. 
1132;  Shroyer  v.  Richmond,  16  Ohio  St 
455;  Mahan  v.  Steele,  109  Ky.  31,  58  S.  W. 
446;  Packard  v.  Ulrlch,  106  Md.  246,  67 
AtL  246,  12  L  R.  A.  (N.  S.)  895;  Wallace  v. 
Tinney,  145  Iowa,  478,  122  N.  W.  036,  139 
Am.  St  Rep.  448.  In  the  latter  case  it  was 
said: 

"But  we  do  not  think  that  either  the  statute 
or  any  rule  of  constitutional  law  requires  the 
giving  of  notice  of  an  application  for  the  ap- 
pointment of  a  guardian  of  the  property  of  a 
nonresident.  Surely  our  statute  does  not  re- 
quire any  notice,  and,  if  it  be  required,  it  must 
be  in  virtue  of  some  general  rule  of  law  or  con- 
stitutional requirement  Doubtless  no  guardian 
may  be  appointed  for  the  person  of  another 
without  notice,  and  this  is  what  the  cases  for 
appellant  seem  to  hold.  Some  of  them  perhaps 
go  so  far  as  to  hold  that  notice  must  be  given 
if  the  appointment  is  to  be  of  a  guardian  for  the 
property.  But  we  are  constrained  to  take  a  dif- 
lerent  view." 

We  observe  that  It  is  said  in  that  case  that 
some  of  the  cases  perhaps  go  so  far  as  to 
hold  that  notice  is  necessary.  A  diligent 
search  has  failed  to  discover  any  case  so 
holding,  except  those  cases  where  the  stat- 
ute 80  required. 

Those  proceedings  in  the  St  Louis  probate 
court  were  had  before  Judge  Woemer,  who 
in  his  American  Law  of  Administration, 
(page  88)  says  that  no  notice  to  a  minor  Is 
necessary  unless  called  for  by  the  statute 

Prior  to  our  Constitution  of  1865  the  Leg- 
islature at  every  session  passed  numerous 
special  bills  for  the  sale  of  minors'  lands. 
Few  of  them  required  any  notice  of  any  kind 
to  the  ward.  Many  of  them  failed  even  to 
require  a  bond  to  secure  the  interests  of  the 
minor.  In  Gannett  v.  Leonard,  47  Ho.  205, 
it  was  held  that  such  an  act  which  did  not 
require  a  bond  was  improvident  legislation 
but  that  it  was  not  void.     It  further  said: 
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"The  power  mnst  be  executed  accordiDg  to  the 
Btatate;  bat  the  statute  furnishes  the  rule  by 
which  we  must  jud^e  of  the  legality  of  the  trans- 
action ;  and  the  dishonesty  or  subsequent  mis- 
fortunes of  the  trustee,  from  which  his  benefi- 
ciaries suffer,  should  not  be  Tisited  upon  inno- 
cent purchasers  when  tiie  statute  has  been  fol- 
lowed." 

In  Garth  t.  Arnold,  115  Fed.  468,  63  O.  C. 
A.  200,  Judge  Thayer  said:' 

•Concerning  this  question  it  is  only  necessary 
to  Bay  that  it  may  oe  conceded  to  be  well  set- 
tled in  the  state  of  Missouri  that  prior  to  the 
adoption  of  its  Constitution  of  1865,  it  was  com- 
petent for  the  General  Assembly,  acting  as 
parens  patrise,  to  authorize  by  special  laws  the 
sale  of  lands  belonging  to  minors  and  persons 
non  compos  mentis.  The  power  in  question  had 
been  repeatedly  exercised  and  upheld.  Indeed, 
the  doctrine  was  so  well  established  by  local  de- 
cisions, and  so  many  titles  had  been  acquired 
on  the  faith  thereof,  as  to  constitute  it  a  rule  of 
property.  Stewart  v.  Griffith,  33  Mo.  13,  82 
Am.  Dec  148 ;  Gannett  v.  Leonard,  47  Mo. 
205 ;  ShipB  v.  tCUneer,  54  Mo.  238 ;  CargCe  t. 
Fernnld,  63  Mo.  304:  Clusky  v.  Burns,  120 
Mo.  567,  25  S.  W.  585.  In  one  of  these  cases 
(Shipp  V.  Klinger)  the  Supreme  Court  of  the 
state  declined  to  go  into  the  question  of  the 
right  of  the  Legislature  to  exercise  such  a  pow- 
er, or  to  consider  it  as  open  for  further  discus- 
sion." 

The  Constitution  of  1865  (article  4,  |  27) 
provided  that  the  Legislature  should  not  by 
special  law  authorize  the  sale  of  a  minor's 
land,  but  did  not  limit  Its  power  to  provide 
for  such  sale  by  general  law.  It  is  thus 
seen  that,  when  the  statute  is  complied  with, 
the  sale  is  valid. 

[3]  The  probate  proceedings  now  under 
examination  took  place  under  the  General 
Statutes  of  1865.  Section  3  of  chapter  116 
thereof  provides  that  the  court  "shall  ap- 
point guardians  to  such  minors  under  the 
age  of  fourteen  years,  and  admit  those  over 
that  age  to  choose  guardians  for  themselves, 
subject  to  the  approval  of  the  court."  Sec- 
tion 11  makes  a  similar  provision  for  the 
appointment  of  a  curator  different  from  the 
guardian.  Section  12  provides  for  the  ap- 
pointment of  curators  for  nonresident  mi- 
nors, without  any  provision  for  a  choice  by  the 
minor.  Section  13  provides  that  a  minor 
having  a  guardian  or  curator  appointed  by 
the  court,  may,  upon  attaining  the  age  of  14 
years,  choose  another  guardian  or  curator 
before  the  court  in  the  county  of  his  resi- 
dence. We  think  it  clear  that  there  is  no 
choice  of  a  curator  given  by  that  chapter  to 
a  nonresident  minor.  It  may  be,  and  proba- 
bly Is,  the  case  that  the  statute  giving  the 
right  of  choice  to  a  resident  minor  over  14 
years  of  age  impliedly  requires  that  he  shall 
have  notice  in  order  that  he  may  make  such 
choice.  We  are  not  now  deciding  that  point, 
but  we  do  hold  that  In  that  chapter  there  is 
no  provision  that  a  nonresident  minor  either 
under  or  over  the  age  of  14  years  shall  have 
such  choice,  or  that  he  shall  have  any  no- 
tice of  the  application  for  the  appointment 
of  his  curator. 

Appellants    In    their    brief    characterize 


O'Rourke  as  an  'Interloper."  In  that  connec- 
tion we  have  noticed  that  he  was  appointed 
at  the  suggestion  of  Phil  V.  Taylor,  who  was 
then  the  attorney  In  fact  of  the  inother  and 
adult  sister  for  the  sale  of  their  interest  in 
the  same  land,  and  who  sold  those  interests 
to  the  same  person  who  purchased  from  the 
curator,  and  at  prices  in  harmony  with  the 
consideration  paid  the  curator.  The  inter- 
ests of  the  minors  were  as  well  cared  for  as 
were  those  of  the  adults  acting  in  their  own 
right 

[4]  II.  Appellants  say  that  the  sale  is 
void  because  no  notice  was  given  of  the  ap- 
plication for  an  order  to  sell  the  land. 
They  cite  section  29  of  chapter  112  of  the 
General  Statutes  of  1865.  We  will  not  quote 
that  section.  It  says  nothing  about  how  the 
order  of  sale  shall  be  procured,  but  provides 
only  that  the  sale  shall  be  advertised  and 
conducted  as  in  case  of  sales  made  by  execu- 
tors and  administrators  for  the  payment  of 
debts.  In  Pattee  v.  Thomas,  58  Mo.  163, 
and  In  AnceU  v.  Bridge  Co.,  223  Mo.  209,  122 
S.  W.  709,  it  was  held  that  no  such  notice 
was  necessary  because  the  curator  represents 
the  ward,  and  that  the  latter  was  in  court 
through  such  curator.  . 

[5]  III.  The  fact  that  no  express  formal 
order  of  discharge  of  Spencer  as  curator 
was  ever  made  does  not  render  void  the  sub- 
sequent appointment  of  O'Rourke.  It  is  not 
necessary  for  us  to  hold  that  the  acceptance 
of  his  resignation  was  for  all  purposes  equlT- 
alent  to  a  discharge. 

In  Cox  V.  Boyce,  152  Mo.  576,  54  S.  W. 
467,  75  Am.  St.  Rep.  483,  a  curator  was  ap- 
pointed ia  Lincoln  county,  the  place  of  the 
minor's  residence.  Subsequently  both  curator 
and  ward  removed  to  Howell  county,  where 
the  same  curator  was  again  appointed  as 
such  by  the  probate  court  of  that  county; 
no  discharge  or  resignation  of  the  curator 
having  ever  been  made  or  entered  In  Lin- 
coln County.  There  was  a  sale  of  land  of 
the  ward  situate  In  Lincoln  county  under 
proceedings  in  the  probate  court  of  Howell 
county.  It  was  contended  that  those  pro- 
ceedings were  coram  non  Judlce  and  void 
because  of  the  pre-existing  curatorshlp.  It 
was  held  that  such  original  curatorshlp 
might  have  been  sufiBdent  cause  In  a  direct 
proceeding  to  rescind  the  appointment  in 
Howell  county,  but  that  such  fact  could 
not  be  shown  in  a  collateral  proceeding  to 
annul  the  Judgment  of  a  court  of  competent 
Jurisdiction.  O'Rourke  was  a  duly  appointed 
curator,  and  the  sale  made  by  him,  valid  in 
all  other  respects,  cannot  be  thus  collaterally 
assailed. 

The  Judgment  la  affirmed. 

WILLIAMS,  O.,  ooncnra. 

PER  CURIAM.  FARIS,  P.  X,  and  WALK- 
ER, J.,  concur.    BBVELLB,  J.,  not  sitting. 
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BISHOP  T.   NEWBIAN'S  EX'B. 
(Court  of  Appeals  of  Kentucky.  .  Feb.  2,  1916.) 

1.  Tbial  «=»347— Sfeciai,  Verdict. 

Since  the  repeal  of  Civ.  Code  Prac.  i  S27, 
rabsec.  2,  by  the  amendment  of  May  15,  1886, 
i^ecial  T«rdicta  are  not  authorised  by  law. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  821 ;  Dec.  Dig.  «s>347.] 

2.  £iXB0DT0B8  AHD   AOiaNISTBATOBS   ^=34S0— 

Stjit  fob  Momet  Belonqinq  to  £siaib— 

Defense— BuBOEN  of  Pboof. 

Where,  in  an  executor's  petition  to  recover 
money  belonging  to  the  estate  which  the  peti- 
tion alleged  to  have  come  into  defendant's  hands, 
defendant  admitted  the  receipt  of  such  money, 
but  alleged  that  she  had  expended  it  under  the 
directions  and  for  the  benefit  of  the  testatrix, 
the  burden  was  on  defendant  to  show  that  sho 
bad  ezi>ended  the  money  as  alleged. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gj  1858-1876; 
Dec  Dig.  <S=>450.] 

5.  Appeal  and  Ebbob  9=>206,  260— Beview 
— Witnesses— LmrriNo  Nuubbk. 

The  action  of  the  court  in  limiting  the  num- 
ber of  witnesses  to  three  on  one  point  was  not 
presented  for  review  on  appeal  where  no  objec- 
tion was  made  or  exception  taken  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1273,  1283-1289,  1503- 
1515:    Dec.  Dig.  «=>206,  260.] 

4.    £XK0TJTOB8   AND   ASUINiaTBATOBB   iQ     1 110 

Sun  TO  Recoveb  Monet  of  Estate— Cabb 

AND  NUBSING  CoNTBACT— EVIDENCE. 

Where  defendant's  answer  and  counterclaim 
to  plaintiff  executor's  petition  to  recover  money 
bdonging  to  the  estate  alleged  to  have  come 
'  into  defendant's  hands  alleged  that  the  testa- 
trix while  old  and  feeble  lived  with  defendant 
who  waited  upon,  nursed,  and  attended  her,  for 
which  services  testatrix  agreed  to  pay  def^td- 
•nt  a  reasonaUe  compensation,  the  contract  set 
up  was  express,  and  was  not  supported  by  evi- 
dence tending  to  show  an  implied  contract  aris- 
ing from  the  acceptance  and  rendering  of  such 
services  under  the  expectation  of  paying  and 
bang  paid  by  the  parties  respectively. 

[E!d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1860-1854; 
Dec.  Dig.  «=9449.] 

6.  WOBK     AND     LaBOB    ^=»7  —  PaBENT     AND 

Child— Cabe  and  Nubsino— Compensation 

— PRESnUPTlON. 

Where  a  daughter  and  mother  reside  to- 
gether, the  daughter  can  recover  for  services, 
care,  and  nursing  rendered  to  the  mother  only 
on  proof  of  contract  for  payment  therefor,  no 
ccmtract  to  pay  for  such  services  being  implied 
from  the  rendition  of  such  services  or  from  state- 
ments of  the  mother  of  a  desire  or  purpose  to 
compensate  the  daughter,  since,  under  the  duty 
of  a  child  to  care  for  an  aged  or  infirm  parent, 
such  services  are  presumed  to  be  gratuitous. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ${  ll%-22 ;   Dec.  Dig.  <g=>7.J 

6.  Judgment  4=»251— Confobiutx  to  Issues. 
Where,  in  an  action  by  the  executor  to  re- 
cover money  of  the  estate  alleged  to  have  come 
into  defendant's  hands,  the  issue  whether  a 
devise  to  defendant  in  the  will  was  in  payment 
for  care  and  nursing  rendered  to  executrix  by 
defendant  was  raised  by  plaintiff's  reply  to  de- 
fendant's counterclaim  for  such  services,  and 
such  issue  was  disposed  of  by  a  failure  of  proof 
on  defendant's  part  on  the  counterclaim,  it 
was  error  for  the  court  to  adjudge  that  a  gift 
by  the  testatrix  to  defendant  of  part  of  the 
money  songlit  to  be  recovered  was  an  ademption 


of  the  devise,  since  the  validity  of  the  devise  was 
not  in  issue. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  437;   Dec.  Dig.  <S=>251.] 

Appeal  from  Circuit  Court,  Daviess 
County. 

Action  by  W.  L.  Tyler,  executor  of  the  will 
of  Frances  B.  Newman,  deceased,  against 
Mrs.  Monroe  Bishop.  From  a  Judgment  over- 
ruling her  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 

Louis  I.  Iglebeart  and  little  &  Slack,  all  of 
Owensboro,  for  appellant.  W.  T.  Ellis  and 
Blrkhead  &  Wilson,  all  of  Owensboro,  for 
appellee. 

HURT,  J.  This  suit  was  Instituted  by  the 
appellee,  W.  L.  Tyler,  executor  of  the  will  of 
Frances  B.  Newman,  deceased,  against  the 
appellant,  Mrs.  Monroe  Bishop,  to  recover 
from  her  the  sum  of  $1,300,  which.  It  was  al- 
leged, was  placed  In  her  hands  by  the  dece- 
dent to  be  safely  kept  by  her,  and  was  In  ap- 
pellant'! bands  at  the  death  of  decedent,  and 
that  she  now  refused  to  account  for  It,  and 
had  converted  It  all  to  her  own  use  and  ben- 
efit, that  the  appellant  was  now  Indebted  to 
the  estate  of  the  testatrix  In  the  sum  of 
$1,300  by  reason  of  converting  the  money  to 
her  own  use  and  refusing  to  account  for  It, 
and  prayed  a  judgment  against  her  for  said 
sum.  By  an  amended  petition  It  was  alleged 
that  $1,000  of  the  money  came  to  the  testa- 
trix from  the  Trice  estate,  and  that  $300  of 
it  came  from  other  sources  to  the  testatrix, 
and  that  appellant  had  the  money  In  her 
bands  at  the  death  of  testatrix,  and  wrong- 
fully converted  It  to  her  own  use. 

The  appellant,  by  her  answer,  denied  that 
the  testatrix  bad  received  from  any  one  more 
than  $1,000,  which  sum  she  received  from  the 
Trice  estate,  or  that  the  testatrix  had  placed 
any  part  of  either  the  $1,000  or  the  addition- 
al $300  In  her  hands  for  safe-keeping,  or  that 
at  the  death  of  testatrix  any  part  of  the 
$1300  was  In  the  hands  of  appellant,  or  that 
she  had  converted  any  part  of  It  to  her  own 
use,  or  that  she  was  Indebted  to  the  estata 
of  testatrix  In  the  sum  of  f  1,300  or  any  other 
sum,  or  that  she  had  ever  promised  to  pay  to 
the  testatrix  any  part  of  the  money.  The  ap- 
pellant further  stated  to  her  answer  that  tes- 
tatrts,  prior  to  her  death,  expended  $474.66 
of  the  $1,000  which  she  received  from  the 
Trice  estate,  and  filed  an  Itemized  statement, 
which  she  alleged  were  the  things  for  which 
testatrix  had  expended  the  money,  and  the 
amount  for  each  Item,  and  that  she  had  paid 
for  the  various  items  by  the  direction  of  the 
testatrix,  and  "that  the  remainder  of  the 
$1,000  was  given  to  her  by  the  testatrix." 
In  a  Becond  paragraph  the  appellant  aUeged 
that  the  testatrix  was  old  and  feeble  and 
Uved  with  her,  and  during  the  last  ten  years 
of  her  life  was  a  confirmed  Invalid,  needing 
constant  care  and  attention,,  and  during  that 
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period  of  the  time  the  appellant  waited  upon 
her,  cared  for  and  nursed  her,  with  much 
care  and  attention  and  labor,  nud  for  which 
services  the  testatrix  promised  and  agreed  to 
pay  her  a  reasonable  compensation  for  the 
services,  that  the  services  were  reasonably 
worth  the  sum  of  $50  a  month,  amounting  to 
the  sum  of  $6,000,  and  that  she  had  never 
been  paid  any  part  of  It,  but  alleged  her  will- 
ingness to  credit  the  same  by  the  sum  of 
$525.45,  which  was  given  to  her  by  her  moth- 
er, as  alleged  In  paragraph  1  of  her  answer, 
and  by  the  sum  of  $500,  which  was  devised 
to  her  in  the  will  of  the  testatrix,  and 
prayed,  as  a  counterclaim,  to  recover  the  sum 
of  $6,000,  subject  to  credits  above,  against 
the  appellee.  By  reply  the  appellee  denied 
that  the  testatrix  bad  expended  during  her 
lifetime  $474.55,  or  any  part  of  $1,000  which 
she  received  from  the  Trice  estate,  and  de- 
nied that  she  purchased  the  articles  or  paid 
the  amounts  for  them  or  any  part  of  those 
amounts  of  the  itemized  account,  which  was 
filed  with  the  answer,  and  denied  that  tes- 
tatrix had  ever  promised  or  agreed  to  pay  ap- 
pellant for  the  personal  attentions  rendered 
her  during  the  last  ten  years  of  her  lifetime, 
and  denied  that  any  part  of  the  sum  claimed 
as  a  counterclaim  by  appellant  had  been  paid 
or  satisfied,  or  that  anything  had  been  paid 
to  her,  except  as  stated  in  another  paragraph 
of  the  reply.  That  paragraph  alleged  that 
the  appellant  was  devised  In  the  will  of  the 
testatrix  the  sum  of  $500  as  compensation  for 
her  care  and  attention  during  the  time  the 
testatrix  lived  with  the  appellant,  and  that 
appellant  had  procured  the  will  to  be  pro- 
bated and  accepted  the  devise  under  the  will 
la  full  satisfaction  of  any  sum  that  was  ow- 
ing to  her  for  services,  care,  and  attention, 
and  was  therefore  estopped  from  making  any 
further  claim  against  the  testatrix's  estate 
on  account  of  the  care  and  attention  and  per- 
sonal services  rendered  to  the  testatrix  by 
the  api)el1ant,  and  pleaded  the  devise  in  the 
will  as  a  full  payment  for  all  the  services 
rendered  by  the  appellant.  The  affirmative 
allegations  of  the  reply  were  controverted, 
by  agreement,  upon  the  record. 

A  trial  by  Jury,  was  had,  and  at  the  con- 
clusion of  all  the  evidence  the  court,  over  the 
objection  of  all  parties,  gave  to  the  Jury  three 
instructions,  by  the  first  of  which  the  Jury 
was  Instructed  peremptorily  to  find  that  ap- 
pellant had  received,  during  the  life  of  the 
testatrix,  or  Immediately  after  her  death,  of 
moneys  belonging  to  the  testatrix,  the  sum  of 
$625.  By  the  second  Instruction  the  Jury  was 
directed  to  find  how  much  money  the  testa- 
trix paid  out  during  her  lifetime  out  of  mon- 
ey In  her  hands,  and  to  state  the  aunount  and 
what  amount  the  appellant  expended  before 
the  death  of  testatrix  and  out  of  money  be- 
longing to  her  for  the  testatrix.  The  third 
instruction  directed  the  Jury,  If  they  believed 
that  there  was  an  express  agreement  on  the 
part  pf  testatrix  to  pay  appellant  for  services 


in  nursing  and  attentions  to  her  during  the 
last  five  years  of  the  life  of  the  testatrix, 
then  to  find  what  would  be  a  reasonable  com- 
I)ensatlon  for  the  services  of  appellant  during 
that  time,  and  to  so  state  In  their  verdict, 
but.  If  they  did  not  believe  that  there  was  an 
express  agreement  on  the  part  of  testatrix  to 
xny  for  the  services,  then  to  find  nothing  on 
that  account,  and  so  state  in  their  verdict 

The  appellee  asked  the  court  to  instruct 
the  Jury  that,  although  It  might  believe  from 
the  evidence  that  there  was  an  express  con- 
tract between  the  testatrix  and  the  appellant 
that  the  testatrix  was  to  pay  for  the  care 
and  attention  rendered  to  her,  the  Jury  was 
not  authorized  to  find  any  sum  on  that  ac- 
count in  addition  to  the  $500  devised  to  the 
appellant  by  the  will  of  the  testatrix.  This 
Instruction  was  objected  to,  and  the  objec- 
tion sustained,  and  properly  so,  for  reasons 
hereinafter  Indicated. 

The  appellant  asked  the  court  to  Instruct 
the  Jury  that.  If  It  believed  from  the  evidence 
that  the  testatrix  needed  care  and  attention 
during  the  last  five  years  of  her  life,  and  that 
appellant  rendered  the  necessary  care  and 
attention  to  her,  and  that  the  testatrix  prom- 
ised that  appellant  should  be  paid  for  her  serv- 
ices, to  find  In  favor  of  the  appellant  the  rea- 
sonable value  of  the  services,  but  to  deduct 
from  It  such  sum  as  appellant  received  from 
the  decedent  during  her  lifetime,  and  the  fur- 
ther sum  of  $500  devised  to  appellant  by  the 
will.  This  Instruction  was  also  refused,  and 
properly  so,  as  will  be  hereinafter  Indicated. 

The  jury  returned  a  verdict,  In  which  it 
found  that  appellant  received  during  the  life- 
time of  the  decedent,  or  Immediately  after 
her  death,  the  sum  of  $525;  and  In  accord- 
ance with  instruction  No.  2  it  found  that  the 
decedent  paid  out  $106,  and  that  the  api)el- 
lant  paid  out  before  and  after  the  death  of 
decedent  $475  out  of  money  belonging  to  the 
decedent  In  response  to  Instruction  No.  3 
the  Jury  found  that  the  services  rendered 
by  the  appellant  to  decedent  during  the  last 
five  years  of  the  decedent's  life  were  worth 
$525.  After  the  verdicts  had  been  returned 
by  the  Jury  the  court,  over  the  objection  of 
the  appellant,  transferred  the  case  to  the 
equity  docket,  and  thereupon  rendered  a  judg- 
ment to  the  effect  that  $525  belonging  to  the 
estate  of  testatrix  went  Into  the  hands  of  the 
appellant,  and  that  appellant  rendered  serv- 
ices to  the  testatrix  to  the  value  of  $525,  and 
that  the  appellant  should  retain  in  her  hands 
the  $525  which  she  had,  but  that  it  should  be 
In  satisfaction  of  her  claims  against  the  es- 
tate of  the  testatrix,  and  in  full  satisfaction 
of  the  $500  devised  to  her  by  the  will  of  the 
decedent 

The  appellant  filed  grounds  for  a  new  trial 
and  entered  her  motion  to  set  aside  the  ver- 
dict of  the  Jury  and  Judgment  of  the  court, 
upon  the  grounds:  First  that  the  court  had 
mislnstructed  the  Jury;  second,  the  court 
refused  to  properly  instruct  the  Jury;  third. 
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because  the  Jury  erred  In  the  assessment  of 
the  amount  of  the  appellant's  recovery; 
fourth,  because  the  verdict  of  the  Jury  was 
not  sustained  by  sufficient  evidence,  and  con- 
trary to  law ;  fifth,  because  the  court  denied 
the  motion  of  appellant,  at  the  conclusion  of 
all  the  evidence,  to  Instruct  the  Jury  peremp- 
torily to  find  a  verdict  In  her  favor  for  the 
sums  sued  for  in  the  petition ;  sixth,  because 
the  court  erred  In  limiting  the  number  of 
witnesses  which  she  was  allowed  to  introduce 
to  three.  The  motion  for  a  new  trial  being 
overruled,  the  appellant  has  appealed  to  this 
court 

[1]  It  Is  insisted  that  the  action  of  the 
court  In  requiring  special  verdicts  was  unau- 
thorized, and  that  Is  evident  The  statute 
which  authorized  special  verdicts  was  re- 
pealed on  May  15,  1S86,  and  since  that  time 
In  an  ordinary  action  there  has  been  no  law 
to  authorize  such  verdicts.  Amendment  to 
subsection  2,  {  327,  avU  Code  (Carroll)  1913. 

For  the  purpose  of  ascertaining  the  rights 
of  the  parties,  and  to  determine  what  should 
have  been  the  action  of  the  court,  it  will  be 
necessary  to  examine  the  evidence  offered  up- 
on the  trial. 

[2]  To  sustain  the  averments  of  the  peti- 
tion which  were  traversed  there  does  not 
seem  to  have  been  any  evidence.  l%ere  was 
evidence  which  tended  to  show  that  testatrix 
bad  come  into  possession  of  certain  sums  of 
money  during  her  lifetime,  but  there  is  a  to- 
tal failure  of  evidence  tending  to  show  that 
any  sums  of  money  of  which  the  testatrix 
was  the  owner  were  ever  deposited  with  ap- 
pellant for  safe-keeping,  or  was  in  her  cus- 
tody at  the  death  of  testatrix,  or  that  she 
ever  converted  any  of  it  to  her  use,  or  that 
any  of  it.  In  fact,  ever  went  into  her  hands. 
But  for  the  admissions  in  her  answer  the 
court  should  have  directed  the  Jury  to  find 
/or  api>ellant  as  to  the  cause  of  action  set 
out  in  the  petition. 

The  appellant,  however.  In  her  answer,  al- 
leged: 

"That  decedent,  prior  to  her  death,  expended 
$474.55  of  said  $1,000  which  she  received  from 
the  Trice  estate,  as  shown  by  an  itemized  state- 
ment filed  herewith  and  made  a  part  hereof, 
marked  'Exhibit  No.  1,'  and  that  all  of  said 
items  were  paid  for  her  under  her  directions 
by  this  defendant,  and  all  of  said  expenditures 
were  necessary  for  her  benefit." 

Construing  this  averment  most  strongly 
against  the  pleader,  it  is  an  admission  by 
appellant  that  she  had  In  her  custody  the 
$474.55  of  the  $1,000  mentioned  In  the  peti- 
tion, and  that  she  had  expended  it  under  the 
'lirections  of  testatrix  and  for  her  benefit. 
The  burden  rests  upon  the  appellant,  after 
admitting  the  custody  of  this  money  of  which 
the  testatrix  was  the  owner,  to  show  that  It 
was  expended  as  alleged.  The  averment  that 
decedent  expended  it  or  that  It  was  expend- 
ed for  decedent  for  the  articles  alleged  Is  de- 
nied by  the  reply.  The  court  should  have  by 
an  appropriate  instruction  directed  the  Jury 
to  find  for  appellee  the  $474.55,  or  such  part 


of  it,  if  any,  as  It  did  not  believe  from  the 
evidence  was  expended  by  appellant  for  de- 
cedent by  the  consent  or  direction  of  the  de- 
cedent The  appellant  also  In  her  answer  al- 
leged: 

"And  the  remainder  of  said  $1,000  was  given 
and  delivered  to  her  by  said  decedent  prior  to 
her  death  in  part  compensation  for  the  services 
to  her  by  this  defendant  during  her  last  illness, 
or  as  a  gift" 

This  averment  while  not  so  clear  and  ex- 
plicit as  It  might  have  been,  and  while  the 
court  should  have  had  Its  meaning  made  def- 
inite, it  appears  to  be  an  allegation  to  the 
effect  that  $525.45  of  the  $1,000  was  a  gift 
made  to  appellant  by  the  testatrix  on  account 
of  the  care  and  personal  services  to  testa- ^ 
trtx  in  her  last  Illness.  This  averment  of  a 
gift  to  appellant  of  the  $625.45  was  not  de- 
nied in  the  reply,  and  hence  there  was  no 
issue  made  thereon.  It  was  a  material  al- 
legation and  constituting  a  complete  defense 
to  the  recovery  sought  to  the  extent  of  $525.- 
45  of  the  sum  sued  for  In  the  petition,  and, 
not  being  denied,  for  the  purposes  of  the  ac- 
tion must  be  taken  as  true,  and  the  court 
should  have  so  adjudged. 

The  evidence  offered  by  appellant  to  sup- 
port her  counterclaim  proved  that  she  was 
the  daughter  of  the  testatrix,  and  they  lived 
in  the  same  bouse.  The  testatrix  was  very 
feeble  for  ten  years  preceding  her  death,  and 
bad  need  of  a  great  deal  of  care  and  person- 
al attention ;  that  appellant  was  a  very  kind 
and  dutiful  daughter,  and  patiently,  and 
without  murmuring,  devoted  herself  to  nurs- 
ing and  caring  for  her  mother,  and  that  her 
services  were  easily  worth  the  amount  claim- 
ed ;  that  on  one  occasion  testatrix  said : 

"She  Ltetitatrix]  wanted  her  [appellant]  paid 
for  what  she  done  for  her.  'If  I  give  her  all  of 
it,  it  won't  pay  her.  I  know  she  has  stood  by 
me  through  thick  and  thin.'  " 

To  another  the  testatrix,  during  the  same 
week  in  which  she  had  her  will  written,  said: 

"She  [testatrix]  had  willed  Mrs.  Bishop  $500 
for  part  pay  for  her,  and  said  money  would  not 
pay  it,  because  she  had  been  a  dutiful  child." 

Before  the  will  was  written — 
"she  [testatrix]  said  that  she  had  nothing  to 
pay  her  [appellant]  with  but  her  pravers.  She 
said  that  she  had  nothing  to  give,  but  would 
pray  for  her.  I  asked  her  if  she  thought  it 
worth  more  or  less  [the  amount  devised  in  the 
wiU],  and  she  said  they  were  all  good  to  her; 
they  [her  children]  were  dutiful  and  kind  to 
her." 

To  another  testatrix  said : 

"She  [testatrix]  wanted  her  [appellant]  paid." 
"I  don't  know  how  many  times  she  said  that  to 
me,  but  she  was  talking  to  me  a  number  of  times 
about  her  financial  affairs  before  she  got  this 
money  and  afterwards,  and  she  always  said  she 
wanted  Mrs. -Bishop  paid." 

None  of  these  declarations  of  the  testatrix 
seem  to  have  been  made  in  the  presence  or 
to  the  appellant  This  was  the  entire  evi- 
dence offered  In  the  effort  to  prove  a  contract 
between  appellant  and  testatrix  by  which  an 
agreement  was  made  under  which  the  appel- 
lant was  to  be  paid  for  her  services  to  tes- 
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tatrlx.  The  serrlces  alleged  In  the  counter- 
claim were  waiting  upon,  caring  tor,  and 
nursing  her  for  the  last  ten  years  of  her  life. 
There  was  no  plea  of  the  statute  of  limita- 
tion, but  the  court,  without  objection,  con- 
fined the  proof  to  services  rendered  during 
the  last  five  years  of  the  life  of  testatrix. 
This  action  of  the  court  was  not  excepted  to 
and  was  not  prejudicial,  as  will  hereafter  ap- 
pear. 

[3]  Complaint  Is  made  by  appellant  that 
the  court  erred  to  her  prejudice  In  refusing 
to  allow  her  to  introduce  three  witnesses 
which  she  had  in  court,  upon  the  ground  of 
exercising  the  discretion  of  the  court  in  lim- 
iting the  number  of  witnesses  to  three  to 
any  one  point  There  was  no  objection  or 
exception  taken  to  this  action  by  the  court, 
and  hence  is  not  here  for  review.  Besides, 
the  avowal  as  to  what  the  witnesses  would 
testify  is  that  they  would  testify  to  the  same 
facts  as  were  proven  by  the  other  witnesses 
who  were  examined  by  appellant 

[4]  The  answer  and  counterclaim  alleged 
an  express  contract  between  appellant  and 
decedent  for  the  payment  for  the  services 
rendered.  It  has  no  allegations  of  an  im- 
plied contract  to  the  effect  that  the  services 
were  rendered  by  appellant  under  an  expec- 
tation at  the  time  of  charging  testatrix  for 
same  and  of  receiving  pay  therefor,  and  that 
testatrix  received  the  services  with  the  ex- 
pectation of  paying  therefor.  In  this  case 
nothing  less  than  proof  of  an  express  con- 
tract will  support  the  allegations  of  the  an- 
swer. Price  V.  Price's  Ex'x,  101  Ky.  28,  89 
S.  W.  429,  19  Ky.  Law  Bep.  211;  Newton's 
Ex'r  V.  Field,  98  Ky.  186,  32  S.  W.  623,  17 
Ky.  Law  Bep.  769. 

[61  Where  a  mother  and  her  daughter  re- 
side in  the  same  house,  and  live  as  mem- 
bers of  the  same  family,  the  services  render- 
ed by  the  daughter  for  the  mother  In  the 
way  of  care,  nursing,  and  personal  attentions 
are  presumed  to  be  gratuitous,  and  the  law 
does  not  raise  any  contract  to  pay  for  the 
services.  The  daughter,  before  she  can  re- 
cover, must  show  by  evidence,  that  the  serv- 
ices were  rendered  under  a  contract,  by 
which  the  services  were  to  be  paid  for.  Per- 
ry V.  Perry,  2  Duv.  812 ;  Conover  v.  Conover, 
I.  B.  398;  Beynolds'  Adm'r  v.  Beynolds,  92 
Ky.  556,  18  S.  W.  517,  13  Ky.  Law  Hep.  793 ; 
Frailey's  Adm'r  v.  Thompson  et  al.,  49  S. 
W.  13,  20  Ky.  Law  Bep.  1179;  Wayman  v. 
Wayman,  22  S.  W.  557,  15  Ky.  Law  Bep. 
374;  Heck  y.  Heck,  10  Ky.  Law  B^.  281; 
Jones  V.  Weaver,  6  Ky.  Law  Bep.  665;  Con- 
way V.  Conway,  130  Ky.  218,  113  S.  W.  94 ; 
Terry  v.  Warder,  78  S.  W.  154,  25  Ky.  Law 
Bep.  1486;  Green's  Ex'r  v.  Green,  119  Ky. 
103,  82  S.  W.  1011,  26  Ky.  Law  Bep.  1007; 
Wallace  v.  Denney,  90  S.  W.  1046,  28  Ky. 
Law  Bep.  978;  Foley  y.  Dillon,  105  S.  W. 
461,  32  Ky.  Law  Bep.  222;  Engleman  y. 
Engleman,  1  Dana,  438.  A  contract  to  pay 
for  such  services  will  not  be  implied  from 
the  fact  that  the  services  were  rendered; 


nor  will  proof  of  the  statements  by  the  par- 
ent to  other  persons  indicating  her  gratitude 
to  the  daughter,  or  statements  indicating 
the  purpose  of  the  parent  to  make  compen- 
sation, or  to  the  effect  that  the  daughter 
ought  to  be  paid  for  her  services,  or  should 
be  paid,  or  her  desire  that  the  daughter 
should  be  paid,  are  not  suflScient  to  prove 
that  a  contract  for  the  payment  for  the  serv- 
ices has  been  made  and  exists.  The  reason 
for  the  rule  requiring  clear  proof  of  the 
existence  of  a  contract  to  pay  children  for 
services  of  the  character  above  described 
before  recovery  can  be  had  for  them  is  based 
upon  the  presumption  that  they  are  gratui- 
tous; that  the  parties  reside  together  for 
their  mutual  advantage ;  that  it  is  the  duty 
of  the  child  to  care  for  his  aged  and  infirm 
parent,  and,  if  a  more  lll)eral  rule  should  l>e 
allowed,  it  would  result  after  the  death  of 
a  parent.  In  a  contest  between  his  children 
as  to  which  one  had  rendered  more  services 
for  the  parent,  and  therefore  should  receive 
a  larger  portion  of  his  estate.  In  this  case 
there  was  no  proof  of  any  contract,  except 
the  declarations  of  the  testatrix  set  out 
above  herein,  and  the  fact  that  the  services 
were  rendered,  which  are  insufficient  to  sup- 
port the  claim  of  a  contract  for  the  pay- 
ment of  them.  Hence  there  was  no  evidence 
which  authorized  the  court  to  submit  to  the 
Jury  the  issue  as  to  whether  or  not  a  con- 
tract existed  between  appellant  and  testa- 
trix for  the  payment  of  compensation  for  the 
services  claimed  in  the  counterclaim,  and 
the  verdict  of  the  Jury  upon  that  issue  was 
without  any  evidence  to  support  it. 

[6]  The  paragraph  of  the  reply  which  al- 
leged that  testatrix  had  executed  a  will  by 
which  she  had  devised  ?500  to  appellant  for 
compensation  to  appellant  for  her  care  and 
attentions  to  her  during  the  time  she  had 
lived  with  appellant,  and  that  appellant  had 
procured  the  will  to  be  probated  and  had  ac- 
cepted the  devise  In  satisfaction  of  any  sum 
which  testatrix  owed  her  for  care  and  atten- 
tion to  her,  and,  by  reason  of  procuring  the 
will  to  be  probated,  which  devised  to  her  the 
$500  in  satisfaction  of  her  services  claimed 
in  her  counterclaim,  she  is  estopped  from 
making  any  further  claim  against  the  es- 
tate of  testatrix  for  such  services,  was  con- 
troverted upon  the  record.  There  was  not 
any  evidence  offered  which  tended  to  prove 
that  appellant  had  procured  the  will  to  be 
probated  or  had  accepted  any  of  Its  provi- 
sions. The  extent  of  the  proof  was  that  she 
was  in  the  courtroom  when  the  will  was 
probated,  but  the  evidence  failed  to  show 
that  she  was  a  party  to  the  proceeding,  or 
even  so  much  as  knew  what  was  being  done. 

The  paragraph  of  the  reply,  supra,  how- 
ever, was  only  pleaded  as  a  defense  to  ap- 
pellant's claim  for  services  asserted  in  her 
counterclaim,  and,  appellant  having  entirely 
failed  to  manifest  her  right  to  recover  any- 
thing under  such  counterclaim,  the  para- 
graph of  the  reply  pleading  the  devise  in  the 
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win  as  a  defense  to  the  claim  for  compen- 
sation under  tbe  alleged  contract  had  no 
further  duty  to  perform  and  had  no  further 
place  In  the  action.  The  appellant  was  not 
seeking  to  recover  In  the  action  the  devise 
made  to  ber  under  the  will,  and  the  devise 
In  the  will  could  not  be  used  as  a  defense  to 
appellant's  claim  of  the  gift  to  her  of  the 
$525.45,  and  was  not  so  offered  or  used. 
There  Is  nothing  In  the  record  to  Indicate 
whether  the  gift  of  the  $625.46  was  made 
before  or  after  the  execution  of  the  will. 
If  the  gift  was  made  before  the  execution  of 
the  win.  Its  execution  and  probate  could  have 
no  effect  upon  the  validity  of  the  gift;  and, 
if  the  gift  was  made  after  the  execution  of 
the  will,  the  effect  which  the  gift  and  Its 
accei>tance  will  have  upon  appellant's  right 
to  have  paid  to  her  the  devise  under  the 
will  is  a  question  not  now  before  us  and  is 
not  determined.  It  cannot  now  be  known 
whether  appellant  wUl  sefek  to  recover  the 
$500  devised  to  her  In  the  will  or  not. 
Hence  the  court  was  In  error  when  it  ad- 
judged that  the  gift  was  an  ademption  of 
the  devise  in  the  will. 

The  action  was  an  ordinary  one,  and  the 
Issues  were  all  legal,  and  not  equitable,  ones, 
niere  was  bnt  one  question  for  the  Jury, 
and  that  was  as  indicated  above.  There  was 
DO  reason  to  transfer  the  cause  £o  the  equity 
docket. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded,  with 
directions  to  proceed  in  conformity  with  this 
opinion. 


BARNES  T.  UNION  CENT.  LIFE  INS.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  2,  1916.) 

1.  Cotnria  4=9l4  —  Jdbisdiction  —  Nonbesi- 
DKiiT  Plaintift— Foreign  Irsubance  Coh- 

PANT. 

A  nonresident  may  bring  an  action  in  Ken- 
tacky  against  a  foreign  insurance  corporation 
doing  bnraness  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  39;    Dec.  Dig.  «=»14.] 

2.  CoBPOBATioNs  «=>666— Actions  Aoainst^ 

STATUTB— CONSTKUOTION. 

Civ.  Code  Prac.  {  71,  providing  that  actions 
against  banks  or  insurance,  companies  may  be 
brought  in  the  county  or  their  principal  office, 
or  where  the  transaction  with  their  agent  wag 
bad,  applies  to  foreign,  as  well  as  domestic, 
corporations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  if  2601,  2602;   Dec.  Dig.  «=9666.] 

3.  COBPORATIONS    «=>066— FOBSIQN    COBFOBA- 
TI0N8    —    NONBESIDENT    PLAINTIFJ    —    FOB- 

KioN  Cause  of  Action— Skbviob  on  Inbub- 

AKCE   COUUISSIONEB— JUBISDICTION. 

Plaintiff,  a  nonresident  of  the  state,  brought 
an  action  in  a  circuit  court  against  a  foreign 
insorance  company  on  a  policy  executed  in  Vir- 
ginia, by  serving  summons  on  the  insurance  com- 
missioner, defendant  not  havinz  its  principal 
oflice  or  place  of  business  in  the  state.  Civ. 
Cbde  Piac  i  78,  provides  that  actions  not  oth- 
erwise orovlded  for  may  be  brought  in  any 
cooDty  where  defendant  resides  or  is  summoned. 
Section  71,  localizing  actions,  is  limited  to  cor- 


porations having  a  principal  office  or  place  of 
business  in  the  state,  or  to  transactions  occur- 
ring in  the  state.  Ky.  St.  {  631,  provides  that 
foreign  insurance  comnanips  shall  agree  to  serv- 
ice of  process  on  the  Insurance  commissioner  as 
a  condition  precedent  to  doing  business  in  the 
state.  Held,  that  the  court  had  jurisdiction  un- 
der the  provisions  of  Civ.  Code,  {  78. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  2601,  2602 ;   Dec.  Dig.  «=»666.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Jennie  F.  Barnes  against  the 
Union  Central  Life  Insurance  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
her  petition,  plaintiff  appeals.    Reversed. 

O'Rear  &  Williams,  of  Frankfort,  for  ap- 
pellant T.  L.  Edelen,  of  Frankfort,  for  ap- 
pellee. 

SETTLE!,  J.  This  action  was  brought  ■ 
by  the  appeUant,  Jennie  F.  Barnes,  widow 
of  Clinton  J.  Barnes,  deceased,  to  recover  of 
the  appellee.  Union  Central  Life  Insurance 
Company,  $5,000,  claimed  to  be  due  on  a 
policy  of  Insurance  on'  the  decedent's  life, 
issued  by  It,  payable  to  her.  It  is  alleged  In 
the  petition  that  appellee  was  Incorporated 
under  the  laws  of  Ohio;  that  the  contract 
of  Insurance,  evidenced  by  the  policy,  was 
made  in  Virginia,  in  which  state  appellee 
was  then  doing  business  and  the  decedent 
then,  and  until  hU  death,  resided ;  and  that 
appellee  la  now,  and  was  at  the  time  of  the 
Institution  of  the  action,  doing  business  in 
Kentucky.  Though  not  so  alleged  in  the  pe- 
tition, it  seems  to  be  admitted  by  the  appel- 
lant that  she  is  a  nonresident  of  Kentucky. 
The  summons  Issued  upon  the  filing  of  the 
petition  was  served  by  the  sheriff  of  Frank- 
lin county  on  appellee  by  delivering  to  M.  C. 
Clay,  insurance  commissioner  for  the  state 
of  Kentucky,  a  true  copy  thereot  Appellee 
by  counsel  appeared  In  the  Franklin  circuit 
court,  and  entered  a  motion  to  quash  the 
summons  and  return,  which  motion  was 
overruled,  to  which  It  excepted.  It  then  filed 
a  special  demurrer  to  the  petition,  on  the 
ground  that  the  petition  showed  that  the 
court  had  no  Jurisdiction  of  the  case.  The 
demurrer  was  overruled,  to  which  appellee 
excepted.  It  thereupon,  without  waiving  its 
objection  to  Jurisdiction,  filed  an  answer, 
alleging,  by  way  of  plea  to  the  Jurisdiction— - 
"that  this  defendant  is  an  incorporated  insnr- 
ance  company ;  that  Franklin  county  is  not  uie 
county  in  which  its  principal  office  or  place  of 
business  is  situated ;  nor  did  the  transaction 
sued  on  In  the  plaintiff's  petition  arise  out  of  a 
transaction  with  an  agent  of  such  corporation  in 
Franklin  county.  The  defendant's  principal 
office  or  place  of  business  is  situated  in  the  city 
of  Cincinnati,  Ohio,  and  the  contract  sued  on 
took  place  in  the  state  of  Virginia,  and  not  in 
the  state  of  Kentucky." 

Api>ellant  filed  a  demurrer  to  the  answer, 
which  was,  by  the  court,  carried  back  to  the 
t)etition  and  sustained.  AppeUant  excepted  to 
this  ruling,  and,  upon  her  declining  to  plead 
further,   the  court   dismissed   her   petition. 


<=>For  otIiOT  CUM  Me 
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From  the  judgment  manifesting  the  above 
rulings  she  has  appealed. 

Appellee's  demurrer  to  the  Jurisdiction  of 
the  circuit  court  admits  the  allegation  of  the 
petition  that  It  was,  at  the  time  of  the  insti- 
tution of  this  action  and  Is  now,  doing  busi- 
ness In  this  state,  and  its  plea  In  abatement 
falls  to  deny  that  this  is  so.  It  is  Insisted 
for  appellee,  and  such  was  the  conclusion  of 
the  circuit  court,  that  section  71,  Civil  Code, 
fixes  the  venue  of  an  action,  against  an  in- 
corporated Insurance  company,  either  in  the 
county  In  which  Its  principal  office  or  place 
of  business  te  situated,  or  In  the  county 
where  the  transaction  arose.  If  such  trans- 
action was  with  an  agent,  and  that,  as  ap- 
I)ellee  has  not  a  chief  office  or  place  of  busi- 
ness in  Franklin  county,  and  the  transaction 
out  of  which  appellant's  action  arose  did  not 
■  take  place  with  an  agent  of  appellee  In  that 
county,  the  circuit  court  thereof  has  no  Jurlig- 
dlctlon  of  appellee  or  of  the  action.  On  the 
other  hand,  it  Is  insisted  for  appellant:  (1) 
That  an  action  on  a  contract  of  Insurance 
made  In  another  state  can  be  maintained  by 
the  beneficiary  In  this  state  against  a  for- 
eign insurance  company  doing  business  in 
this  state ;  (2)  that  such  action  is  not  localiz- 
ed by  section  71,  Civil  Code,  but  is  transitory, 
and  therefore  maintainable  under  section  78 
of  the  Civil  Code ;  (3)  that,  if  it  could  prop- 
erly be  held  that  such  action  is  localized 
by  section  71  of  the  Code,  and  must,  by  rea- 
son thereof,  be  brought  In  the  county  In 
which  is  situated  the  principal  office-  or  place 
of  business  of  such  foreign  Insurance  compa- 
ny, and  the  latter  has  no  known  or  princi- 
pal office  or  place  of  business  In  this  state, 
then  the  insurance  commissioner  Is,  by  stat- 
ute, made  Its  chief  officer  In  this  state,  and 
the  county  In  which  his  official  domicile  or 
residence  is  required  by  the  statute  to  be 
maintained  Is  in  law  the  county  in  which  is 
situated  the  foreign  Insurance  company's 
principal  office  and  place  of  business.  It  Is 
shown  by  the  uncontroverted  affidavit  of  B. 
G.  Williams,  one  of  appellant's  attorneys, 
that  appellee  has  no  principal  office  or  place 
of  business  in  this  state,  unless  the  Insur- 
ance commissioner  is  Its  principal  officer,  and 
Franklin  county,  the  county  ef  bis  official  res- 
idence, is  Its  principal  place  of  business ; 
and  It  is  not  alleged  by  appellee's  plea  In 
abatement  either  that  It  has  or  has  not  a 
principal  office  or  place  of  business  in  this 
state,  but  only  alleged  that  Franklin  county 
la  not  the  county  In  which  Its  principal  of- 
fice or  place  of  business  Is  situated,  and  that 
Its  principal  office  or  place  of  business  is  sit- 
uated In  the  dty  of  Cincinnati,  Ohla 

[1]  As  to  the  proposition  first  advanced  by 
appellant's  counsel.  It  is  sufficient  to  say  that 
the  mere  nonresidence  of  appellant  does  not 
prevent  her  from  maintaining  an  action  in 
this  state  against  a  foreign  insurance  com- 
pany doing  business  in  the  state.  Such  right 
of  a  nonresident  was  declared  In  N.  W.  Mu- 


tual Life  Ins.  Ca  ▼.  Lowery,  14  Ky.  Law 
Rep.  600,  20  S.  W.  607,  and  Cleary  v.  Union 
Central  Life  Ins.  Co.,  143  Ky.  540,  136  S.  W. 
1014,  33  L.  R.  A.  (N.  S.)  S81,  although  In 
neither  of  these  cases  was  the  question  In- 
volved that  is  here  raised.  In  the  first  case 
It  was  held  that,  notwithstanding  the  stat- 
ute of  limitations  of  the  state  of  Alabama, 
where  the  contract  of  Insurance  was  made, 
did  not  bar  the  action,  the  laches  of  the 
plaintiff  in  delaying  for  more  than  10  years 
to  bring  the  action  in  this  state  should  be  re- 
garded as  equivalent  to  a  waiver  or  abandon- 
ment of  her  claim ;  consequently  a  Judgment 
in  her  favor  could  not  be  rendered  without 
permitting  her  to  take  advantage  of  her  own 
gross  negligence,  to  the  prejudice  of  other 
policy  holders  of  the  insurance  company.  In 
the  second  case  It  was  held  that,  as  the  for- 
eign insurance  company  was  a  resident  of 
Wisconsin  and  the  contract  of  Insurance  was 
made  In  Ohio,  and  the  action  was  barred  by 
the  statute  of  limitations  of  the  latter  state. 
It  could  not  be  maintained  In  this  state.  Bat 
in  N.  W.  Mutual  Life  Ins.  Co.  t.  Lowery,  su- 
pra, we  in  the  opinion  said : 

"It  has  l>een  more  than  once  held  by  this 
court  that  an  action  may  be  maintained  in  this 
state  on  policies  of  life  insurance  by  service  of 
process  on  an  agent  here,  although  the  principal 
office  of  the  company  may  be  in  another  state." 

As  already  stated,  It  is  admitted  by  the 
pleadings  that,  when  this  action  was  institut- 
ed, appellee  was  authorized  to  do,  and  was 
doing,  business  in  this  state.  Section  671, 
Kentucky  Statutes,  provides: 

"All  corporations  except  foreign  insurance 
companies  termed  under  the  laws  of  this  or  any 
other  state,  and  carrying  on  any  business  in 
this  state,  shall  at  all  times  have  one  or  more 
known  places  of  business  in  this  state,  and  an 
authorized  agent  or  agents  thereat,  upon  whom 
process  can  be  served;  and  it  shall  not  be  law- 
ful for  any  corporation  to  carry  on  any  business 
in  this  state,  until  it  shall  have  filed  in  the  of- 
fice of  the  secretary  of  state  a  statement,  signed 
by  its  president  or  secretary,  giving  the  loca- 
tion of  Its  office  or  offices  in  this  state,  and  the 
name  or  names  of  its  agent  or  agents  thereat 
upon  whom  process  can  be  served ;  and  when 
any  change  is  made  in  the  location  of  its  office 
or  offices,  or  in  its  agent  or  agents,  it  shall  at 
once  file  with  the  secretary  of  state  a  statement 
of  such  change ;  and  the  former  agent  shall  re- 
main agent  for  the  purpose  of  service  until 
statement  of  appointment  of  the  new  a^ent  is 
filed;  and  if  any  corporation  fails  to  comply 
with  the  requirements  of  this  section,  such  cor- 
poration, and  any  agent  or  employs  of  such  cor- 
poration, who  shall  transact,  carry  on  or  con- 
duct any  business  in  this  state,  for  it,  shall  be 
severally  guilty  of  a  misdemeanor,  and  fined  not 
less  than  one  hundred  nor  more  than  one  thou- 
sand dollars  for  each  offense." 

[2]  It  will  be  observed  that  foreign  insur- 
ance companies  are  excluded  from  the  opera- 
tion of  the  statute  supra,  but  this  is  because 
they  come  under  the  provisions  of  section 
631,  Kentucky  Statutes,  which  declares: 

"Before  authority  is  granted  to  any  foreign 
insurance  company  to  do  business  In  this  state, 
it  must  file  with  the  commissioner  a  resolution 
adopted  by  its  board  of  directors,  consenting 
that  service  of  process  upon  any  agent  of  sucn 
company  in  this  state,  or  upon^he  commission- 
Digitized  by  v^jC. 
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er  of  Insnrance  of  this  state,  in  any  action 
brought  or  pending  in  tliis  state,  sball  be  a  val- 
id service  upon  said  compajiy ;  and  if  process 
is  served  upon  the  commissioner  it  shall  be  his 
duty  to  at  once  send  it  by  mail,  addressed  to 
the  company  at  its  principal  office;  and  if  any 
company  ahall,  without  the  consent  of  the  other 
party  to  any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  state,  remove  said 
suit  or  proceeding  to  any  federal  court,  or  shall 
institute  any  suit  or  proceeding  against  any 
citizen  of  this  state  in  any  federal  court,  it  shall 
be  the  duty  of  the  commissioner  to  forthwith  re- 
voke all  authority  to  such  company  and  its- 
agents  to  do  business  in  this  state,  and  to  pub- 
lish such  revocation  in  some  newspaper  of  gen- 
eral circulation  published  in  this  state." 

Section  71  of  the  Code  provides: 
"Excepting  the  actions  mentioned  in  sections 
62  to  66,  both  inclusive,  and  in  sections  TO  and 
To,  an  action  against  an  incorporated  bank  or 
insurance  company  may  be  brought  in  the  coun- 
ty in  which  its  principal  office  or  place  of 
business  is  situated;  or,  if  it  arise  out  of  a 
transaction  with  an  agent  of  such  cor^ration, 
it  may  be  brought  in  the  county  in  which  such 
transaction  took  place." 

This  section  applies  to  foreign,  as  well  as 
domestic,  Insnrance  companies  that  have  in 
this  state  a  principal  office  or  place  of  busi- 
ness, for  we  so  held  in  Employers'  Indemnity 
Co.  V.  Duncan,  159  Ky.  460,  167  S.  W.  414. 
In  the  opinion  it  Is  said: 

"It  is  argued  that  as  the  defendant  company 
is  a  foreign  corporation,  section  71  has  no  ap- 
plication to  it  The  section,  however,  does  not 
appear  to  limit  its  application  to  either  domes- 
tic or  foreign  banks  or  insurance  companies. 
It  applies  to  all,  whether  domestic  or  foreign, 
that  have  in  this  state  a  principal  office  or 
place  of  business.  If  the  bank  or  insurance  com- 
pany, whether  domestic  or  foreign,  has  not  in 
this  state  any  principal  office  or  place  of  busi- 
ness, then  of  course  the  action  must  be  brought 
in  the  county  in  which  the  transaction  arose 
that  is  the  basis  of  the  action  if  the  contract 
was  made  in  this  state.    •    •    •" 

[3]  But  suppose  the  contract  Is  not  made 
in  this  state  and  the  foreign  Insurance  com- 
pany has  not  a  principal  ofBce  or  place  of 
bnsiness  In  this  state,  which  la  the  state  of 
case  here  presented,  will  such  a  situation 
altogether  prevent  the  bringing  of  the  action 
in  this  state  by  the  nonresident  plaintiff?  or 
is  the  renue  fixed  by  section  78  of  the  Code, 
applying  to  transitory  actions,  which  pro- 
vides: 

"An  action  which  is  not  required  by  the  fore- 
going sections  of  this  article  to  be  brought  in 
some  other  county  may  be  brought  in  any  coun- 
ty in  which  the  defendant,  or  in  which  one  of 
several  defendants,  who  may  be  properly  joined 
as  snch  in  the  action,  resides  or  is  summoned." 

The  only  preceding  section  that  could  in- 
terfere with  the  application  of  section  78 
wonld  be  section  71,  the  localizing  effect  of 
which  is  applicable  only  in  cases  where  the 
transaction  took  place  in  some  county  in  the 
state,  or  where  the  defendant  has  a  principal 
office  or  place  of  business  In  the  state.  It  is 
patent  tliat  appellant  could  not  have  brought 
this  action  in  any  of  the  counties  of  this  state 
designated  in  section  71  to  localize  the  ac- 
tion, therefore  it  would  seem  that  it  may  be 
brought  in  any  county  in  which  "the  defend- 
ant *  •  *  is  summoned,"  as  provided  by 
section  78i. 


In  0.  &  O.  Ry.  Co.  v.  Cowherd,  96  Ky.  113, 
27  S.  W.  990,  16  Ky.  Law  Rep,  373,  the  ac- 
tion was  for  an  injury  received  by  the  plain- 
tiff in  the  state  of  West  Virginia.  He  was  a 
citizen  of  Shelby  county,  Ky.,  and  brought 
this  action,  tn  Jefferson  coimty,  to  recover 
damages  for  the  injuries  sustained.  Objec- 
tion was  made  by  the  railroad  company  to 
the  Jurisdiction  of  the  court,  it  being  its  con- 
tention that  the  venue  of  the  action  was  fixed 
by  section  73  of  the  Code,  which  provides 
that: 

"An  action  against  a  common  carrier,  •  *  • 
for  an  injury  to  a  passenger,  or  to  other  person 
or  his  property,  must  be  brought  in  the  coun- 
ty in  which  the  defendant  *  •  •  resides; 
or  in  which  the  plaintiff  or  his  property  is  in- 
jured ;  or  in  which  he  resides,  if  he  resides  in 
a  county  into  which  the  carrier  passes" 

—and  further,  that  as  the  defendant  did  not 
reside  In  Jefferson  county  and  the  plaintiff 
did  not  suffer  his  injury  in  tliat  county,  and 
defendant  did  not  pass  Into  or  through  that 
county,  Jurisdiction  in  the  Jefferson  court 
was  wanting.  Section  51,  subsec.  3,  of  the 
Civil  Code,  then  as  now,  provides  that: 

"In  an  action  against  a  private  corporation 
the  summons  may  be  served,  in  any  county,  up- 
on the  defendant's  chief  officer,  or  agent,  who 
may  be  found  in  this  state ;  or  it  ;nay  be  serv- 
ed in  the  county  wherein  the  action  is  brought 
upon  the  defendant's  chief  officer  or  agent  who 
may  be  found  therein." 

Service  of  summons  in  the  case  supra  was 
had  upon  the  chief  agent  of  the  railroad 
company  in  Jefferson  county.  Section  78  of 
the  Code,  applicable  to  transitory  actions, 
with  its  present  provisions,  was  then  in 
force.  The  railroad  company's  chief  office 
and  place  of  business  was  not  In  this  state. 
In  the  opinion  it  is  said: 

"Applying  this  section  [73]  to  the  case  at 
hand,  the  Jefferson  court  of  common  pleas  had 
no  jurisdiction,  because  Jefferson  county  was 
not  the  county  of  the  defendant's  residence,  or 
that  in  which  the  plaintiff  was  injured,  or  that 
in  which  he  resided  and  into  which  the  car- 
rier passed.  Moreover,  if  this  section  is  to  con- 
trol, the  plaintiff  is  wholly  vrithout  remedy  so 
far  as  the  courts  of  his  state  are  concerned. 
The  corporation  has  established  itself  in  busi- 
ness within  the  jurisdiction  of  the  courts  of  the 
state,  but,  because  the  injury  was  inflicted  be- 
yond her  territorial  limits,  the  plaintiff  is  not 
allowed  to  sue  in  any  of  her  courts;  and,  so. 
long  as  the  carrier  fails  to  run  its  road  through 
Shelby  county,  or  fails  to  establish  its  chief  of- 
fice or  place  of  bnsiness  in  Kentucky,  the  com- 
plainant is  without  remedy  so  far  as  this  stat- 
ute gives  him  relief,  even  though  the  managing 
agents  of  the  carrier  might  be  found  doing  busi- 
ness in  every  county  in  the  state.  We  do  not 
believe  this  construction  of  the  law  to  be  sound. 
No  attempt  was  made  to  localize  actions  where 
the  jurisdictional  facts  contemplated  in  the  stat- 
ute were  wholly  wanting.  In  the  very  nature 
of  things  it  would  seem  Impossible  to  localize 
aa  action  for  a  personal  injury  inOicted  by  a 
nonresident  beyond  the  limits  of  the  state.  The 
existence  of  the  localizing  facts  can  be  only  acci- 
dental, and  in  most  cases  would  be  wanting,  as 
they  are  here.  It  seems  to  us  the  law  was  in- 
tended to  apply  only  in  cases  where  the  defend- 
ant, or .  one  of  them,  resides  in  the  state,  or 
when  the  plaintiff,  is  injured  in  the  state,  or  re- 
sides in  a  county  in  the  state  into  which  the  car- 
rier passes.  In  the  absence  of  tljese  jurisdic- 
tional facts  inany  given  case,  we  must  coaclude. 
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not  that  the  plaintiff  is  without  remedy,  bnt 
that  the  locahzing  statute  is  not  applicable. 
The  state  of  fact  which  would  limit  or  confine 
the  plaintiff  to  certain  designated  coonties  in 
the  institution  of  his  action  does  not  exist  in 
the  case  at  hand.  It  was  impossible  for  the 
plaintiff  to  brin^  this  action  in  any  of  the  coun- 
ties designated  in  the  section  relied  on  to  local- 
ize the  action:  hence  section  78  of  the  Code 
applies,  and  this  provides  that  'an  action  which 
is  not  required  by  the  foregoing  sections  of  this 
article  to  be  brought  in  some  other  county  may 
be  brought  in  the  county  in  which  the  defend- 
ant, or  in  which  one  of  several  defendants,  who 
may  be  properly  joined  as  such  in  the  action, 
resides  or  is  summoned.'  It  seems  to  us  that 
the  application  of  this  section  to  this  ease  is  en- 
tirely free  from  objection.  The  nonresident 
common  carrier  is  thus  put  on  the  same  footing 
with  other  nonresident  litigants.  When  found 
doing  business  in  the  state,  it  is  presumably 
with  the  consent  of  the  state,  and  that  consent 
must  be  assumed  to  have  been  on  the  condition 
that  it  subject  itself  to  the  same  legal  environ- 
ments that  encompass  other  litigants,  and  it 
may  therefore  be  sued  as  other  Utigants  when 
properly  summoned." 

The  conclusion  expressed  In  the  opinion 
supra  seems  to  us  to  control  the  decision  of 
the  question  of  jurisdiction  Involved  In  the 
instant  case.  Application  of  the  provisions 
of  section  71  of  the  CJode,  as  contended  by 
appellee,  would  make  it  impossible  for  ap- 
pellant, or  even  a  resident  plaintiff,  to  bring 
thia  action  In  any  of  the  counties  to  which  that 
section  would  confine  the  venue.  Under  sec- 
tion 78,  however,  the  right  of  a  nonresident  to 
maintain  a  transitory  action  in  this  state,  on 
a  contract  made  in  another  state,  is  the  same 
as  that  of  a  citizen  thereof.  Its  only  re- 
quirement applicable  here  is  that  the  action 
shall  be  brought  in  the  county  in  which  the 
defendant  resides  or  is  summoned,  and  it 
makes  no  distinction  between  a  resident  and 
nonresident  plaintiff,  or  a  resident  and  a 
nonresident  defendant  Bishop  v.  Jackson, 
91  8.  W.  263,  28  Ky.  Law  Kep.  1136.  As 
by  section  631,  Kentucky  Statutes,  foreign 
insurance  companies  are  required  to  file  with 
the  commissioner  a  "resolution  adopted  by 
its  board  of  directors,  consenting  that  serv- 
ice of  process  upon  any  agent  of  such  com- 
pany in  this  state,  or  upon  the  commission- 
er of  insurance  of  this  state,  in  any  action 
brought  or  pending  in  this  state,  shall  be  a 
valid  service  upon  said  company,"  and  com- 
pliance by  appellee  with  this  requirement 
of  the  statute  was  a  condition  precedent  to 
its  right  to  do  business  in  this  state,  its  ad- 
mission that  It  has  no  principal  office  or 
place  of  business  in  this  state,  and  that  the 
transaction  out  of  which  the  action  arose 
did  not  take  place  with  its  agent  in  any 
county  of  the  state,  together  with  the  service 
upon  the  commissioner,  its  designated  agent, 
of  summons  on  the  petition  in  our  opinion, 
brings  the  case  within  the  provisions  of  sec- 
tion 78,  Civil  Code.  Therefore  the  circuit 
court  should  have  taken  Jurisdiction  of  the 
case. 

This  conclusion  renders  unnecessary  con- 
sideration of  the  third  proposition  urged  by 


appellant;  hence  it  is  not  passed  on.  For 
reasons  indicated  the  Judgment  is  reversed 
and  cause  remanded,  with  direction  to  tbe 
circuit  court  to  overrule  appellee's  demur- 
rer to  the  petition,  sustain  appellant's  de- 
murrer to  appellee's  answer,  and  for  further 
proceedings  consistent  with  the  opinion. 


Oin  OF  LOUISVILLE  v.  MBTKOPOLI- 

TAN  REALTY  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  1,  1916.) 

1.  Municipal  Corporations  $=3808— Into- 
RiEs  TO  Persons  on  Sidewalks-'Liabiutt 
or  Abutting  Ownkb. 

Where  an  abutting  landowner  constructed 
a  metal  drainpipe  in  a  groove  in  the  sidewalk 
for  the  purpose  of  carrying  surface  water  away 
from  his  land,  he  has  the  primary  duty  of  main- 
taining the  pipe  in  a  safe  condition,  so  that 
travelers  will  not  be  injured,  notwithstanding  an 
abutting  owner,  having  laid  a  sidewalk  in  ac- 
cordance with  city  regulations,  is  not  bound  to 
keep  it  in  repair. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatlona,  Cent  Dig.  j{  1684-1087,  1680- 
1694;    Dec.  Dig.  (©=>S08.] 

2.  Indemnity  '$=313— Injtjbies  to  Persons 
ON   Sidewalk— 'Recovery  over  by  City. 

Where  judgment  was  recovered  against  a 
city  by  a  pedestrian  injured  through  a  defect 
in  a  pipe  laid  in  a  groove  in  a  sidewalk,  the 
city,  having  paid  the  judgment  may  recover 
against  the  abutting  landowner  who  was  pri- 
marily bound  to  keep  the  pipe  in  repair. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  §S  29-35 ;   Dec.  Dig.  «=9l3.] 

3.  Municipal  Corporations  ®=3S08  —  Sidx- 
WALKS— Duty  o*  Repair. 

In  such  case  the  landowner,  having  used 
the  drainpipe  for  many  years,  is  primarily 
bound  to  keep  it  in  repair,  though  the  landown- 
er did  not  lay  it  in  the  first  place. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1684-1687,  lm>- 
1^;    Dec.  Dig.  <S=»808.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  the  City  of  Louisville  against 
the  Metropolitan  Realty  Company.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Reversed,  with  directions. 

W.  J.  O'Conner  and  Pendleton  Beckley, 
both  of  Louisville,  for  appellant  Kohn, 
Bingham,  Sloss  &  Spindle,  of  Louisville^  for 
appellee. 

THOMAS,  J.  On  the  26th  day  of  January, 
1913,  one  Louis  Roehrig,  while  traveling 
afoot  on  the  north  side  of  Main  street  be- 
tween Twenty-Fifth  and  Twenty-Sixth  street, 
in  the  city  of  Louisville,  sustained  injuries 
by  reason  of  defects  in  the  sidewalk,  for 
which  he  afterwards  brought  suit  against 
the  city  and  recovered  a  Judgment  against 
it  for  $500,  which  was  paid  by  the  city„and 
at  the  time  of  payment,  the  Judgment,  inter- 
est and  court  costs  amounted  to  $563.95. 
This  did  not  include  any  sum  for  attorney's 
fees,  or  for  any  other  special  service  neces- 
sary In  the  defense  of  the  suit    The  appel- 
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lee,  Metropolitan  Realty  Company,  was  the 
owner  of  the  property  abutting  the  street  at 
the  place  where  the  Injury  occurred,  and  the 
dty,  claiming  that  It  was  the  primary  duty. 
gC  snch  company  to  have  kept  the  sidewalk 
In  repair  at  that  place,  gave  notice  to  it  of 
the  pendency  of  the  suit  by  Roehrig,  but  it 
Ignored  this  notice,  and  made  no  effort  to 
defend  that  suit  The  proof  in  that  case 
showed  the  following  facts:  The  plaintiff 
therein  was  using  the  sidewalk  as  a  walkway 
and  exercising  ordinary  care  at  the  time, 
and  there  had  been  placed  across  the  side- 
walk running  from  the  property  of  appellee 
a  metal  drainpipe,  with  some  kind  of  a  metal 
covering,  the  top  of  which  covering  was  pre- 
sumed to  be  upon  the  same  surface  as  the 
remaining  portion  of  the  walk,  but  this  cov- 
ering had,  from  rust  or  other  causes,  gotten 
out  of  repair,  and  holes  had  appeared  there- 
in, and  that  Roehrig  stepped,  either  Into  this 
drainpipe,  or  excavation  which  was  so  cov- 
ered, or  got  his  foot  hung  in  some  of  the 
holes  of  the  covering,  by  means  of  which  he 
fell  and  sustained  the  injuries  for  which  he 
sued.  The  drainpipe  extended  from  the  gut- 
tering at  the  curbing  to  the  property  of  the 
appellee,  and  at  the  end  it  was  connected 
with  a  downpipe,  which  conducted  the  wa- 
ter from  the  roof  of  the  appellee's  building. 
This  drainpipe  across  the  walk  was  used  by 
no  other  persons,  or  for  the  benefit  of  -  no 
other  property  except  that  of  appellee.  Up- 
on a  trial  of  this  case  there  was  an  agreed 
state  of  facts  filed  during  the  trial,  which, 
withoat  caption  or  signatures.  Is  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  the 
parties  hereto  thnt  the  following  state  of  facts 
existed  upon  the  26th  day  of  January,  1013,  and 
subsequent  thereto,  viz.:  The  defendant,  the 
Metropolitan  Realty  Company,  owned  the  real 
estate  in  front  of  which  the  plaintiff,  Louis 
Roehrig,  was  injured,  as  claimed  by  him  in  ac- 
tioB  No.  77962,  Louis  Roelirig  v.  City  of  Louis- 
ville, and  that  the  drainpipe  in  the  public  side- 
Tvalk  in  front  of  the  property  mentioned  was 
connected  with  the  downspouts  attached  to  the 
house  located  on  the  said  property  and  carried 
water  from  these  downspouts  alone,  and  did 
not  connect  with  downspouts  on  any  other  prop- 
erty, or  drain  water  from  any  other  property, 
except  from  the  property  of  the  defendant,  the 
Metropolitan  Realty  Company. 

"It  is  farther  stipulated  and  agreed  that  the 
Metropolitan  Realty  Company  has  never  paid 
the  plaintiff,  the  city  of  Louisville,  any  sum 
whatever  on  account  of  the  judgment  or  costs 
incurred  in  said  action  No.  779^,  Louis  Roeh- 
rig V.  City  of  Louisville. 

"It  is  further  stipulated  and  agreed  that  the 
drainiHpe  in  the  public  sidewalk  in  front  of 
the  property  of  the  defendant.  Metropolitan 
Bealty  Company,  heretofore  referred  to,  waa  in 
B.  defective  condition,  in  that  a  hole  or  holes  had 
come  into  the  cover  of  said  drainpipe,  and  had 
been  there  for  many  days,  and  that  the  said 
Louis  Roehrig  received  the  injuries  complained 
of  in  the  said  case  of  Louis  Roehrig  v.  City 
of  Louisville  because  of  the  defect  in  the  said 
drainpipe,  by  telling  over  the  same,  and  that  he 
obtained  the  Judgment  referred  to  in  the  petition 
of  the  city  m  Louisville  in  this  case,  and  was 
paid  the  full  amount  of  said  judgment,  as 
Aown  by  the  records  of  the  city  of  Louisville. 

"It  is  further  agreed  that  the  amount  paid  out 
by  the  dty  of  Louisville  on  account  of  the  ver- 


dict and  Judgment  obtained  by  the  said  Louis 
Roehri|;,  m  said  case  of  Louis  Roehrig  v.  City 
of  Louisville,  referred  to  In  the  petition  herein, 
was  $606.60." 

There  was  also  other  testimony  taken, 
showing  about  the  time  this  building  owned 
by  appellee  was  constructed,  and  endeavor- 
ing to  show  by  whom  this  drainpipe,  as  well 
as  the  walk  at  that  place,  was  constructed, 
but  as  to  who  did  this  work,  or  procured  it 
to  be  done,  is  not  satisfactorily  shown.  How- 
ever, in  the  view  we  take  of  this  case,  it  Is 
immaterial  as  to  the  purpose  for  which,  or 
the  persons  by  whom,  this  work  was  original- 
ly done.  UiKm  a  trial  of  the  case  the  lower 
court  gave  a  iieremptory  instruction  to  find 
for  the  defendant  (appellee),  which  was  ac- 
cordingly done,  and,  the  appellant's  motion 
for  a  new  trial  having  been  overri^ed,  it 
prosecutes  this  appeal. 

[1]  The  action  of  the  learned  Judge  who 
tried  this  case  in  giving  the  peremptory  in- 
struction was  based  upon  the  idea  that  the 
abutting  property  owner,  under  the  laws  of 
this  state,  la  not  compelled  to  keep  in  repair 
sidewalks  along  by  the  side  of  his  premises, 
and  that  the  defective  condition  of  the  drain- 
pipe Involved  in  this  case,  and  which  pro- 
duced the  injury  sued  for,  should  have  been 
rcptiired  by  the  dty,  and  not  by  the  appel- 
lee as  abutting  property  owner.  As  a  gen- 
eral proiKMitlon,  this  rule  of  law  is  correct 
When  the  sidewalk  is  constructed  in  the 
maimer  required  by  the  dty,  no  dtft^  de- 
volves upon  an  abutting  property  owner  to 
keep  the  walk  In  repair.  The  material  out 
of  which  the  walk  is  constructed  might  be 
Inferior,  or  blocks  of  stone  or  brick  from 
which  it  is  constructed  may  become  loose  and 
produce  a  rough  and  dangerous  condition  in 
the  walk,  but  the  property  owner,  unless  he 
In  some  way  for  bis  own  benefit  or  for  the 
benefit  of  his  property  brought  about  these 
conditions,  Is  not  in  the  least  liable  for  any 
acddent  or  injury  which  may  resutt  to  any 
member  of  the  public  in  the  use  of  such 
walk,  unless  required  to  repair  them  by 
some  statute  or  ordinance.  Moreover,  It 
other  persons,  not  for  any  use  or  benefit  of 
the  property  owner  or  by  his  procurement, 
or  for  the  use  or  benefit  of  his  property, 
place  obstmdions  upon  the  walk,  either  per- 
manent or  temporary,  no  duty  devolves  upon 
the  property  owner  to  remove  such  obstruc- 
tion, and,  of  course,  no  liability  to  any  one 
who  may  be  injured  by  reason  thereof.  In 
such  cases,  it  is  the  primary  duty  of  the  city 
to  keep  in  repair  the  sidewalks  therein,  but 
a  secondary  duty  devolves  upon  it  to  remove 
or  repair  any  obstruction  which  may  be 
placed  or  maintained  thereon  by  any  person, 
after  It  has  reasonable  notice,  or  after  such 
time  as  ordinary  care  would  have  notified  it 
of  obstmctlons,  but  la  snch  cases  the  pro- 
ducer of  the  obstruction  is  likewise  pri- 
marily liable  to  the  injured  party,  and  would 
be  liable  over  to  the  dty  for  any  snm  which 
it  might  be  cranpelled  to  pay  on  account  of 
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the  obstructions  placed  npon,  made,  or  main- 
tained on  the  sidewalk.  Whensoever  the  use 
of  the  walk  which  produces  the  obstruction 
constitutes  a  servitude  on  the  walk  for  the 
private  benefit  and  use  of  a  third  party,  or 
his  property,  such  third  party,  or  property 
owner,  is  liable  to  the  party  Injured  for  the 
original  construction  In  the  one  Instance,  or 
the  failure  to  repair  In  the  other. 

Abundant  authority  exists  for  this  rule  In 
text-writers  upon  the  subject,  as  well  as 
courts  of  last  resort,  but  we  need  go  no 
further  for  authority  for  the  rule  than  the 
opinion  of  this  court.  In  the  case  of  ISte- 
phens'  Adm'r  v.  Delckman,  158  Ky.  337, 164  S. 
W.  031,  51 1*  R.  A.  (N.  S.)  309,  a  very  similar 
question  was  under  consideration  by  this 
court,  and  one  exceedingly  analogous  to  that 
involved  in  the  instant  case.  The  property 
owner  had,  by  means  of  a  downpipe  from 
the  roof  of  his  buildings,  permitted  quantities 
of  water  thus  collected  to  be  emptied  from 
the  pipe  onto  the  sidewalk,  and  it  was  frozen 
Into  a  ridge  across  the  walk,  which  produced 
an  obstruction  to  pedestrians,  and  the  de- 
cedent, while  in  the  exercise  of  ordinary  care, 
stumbled  over  this  ridge  of  ice  and  fell,  from 
whi<&  she  sustained  Injuries  which  after- 
wards resulted  In  her  death.  She  brought 
suit  against  Delckman,  the  property  owner 
from  whose  building  the  water  had  thus  been 
cast  npon  the  sidewalk,  and  which  water, 
after  l>eing  frozen,  produced  the  obstruction. 
In  the' petition  the  facts  above  were  stated, 
but  the  court  sustained  a  demurrer  filed  to 
it  by  the  property  owner,  but  that  judgment 
ou  appeal  was  reversed  by  this  court  We 
quote  the  opinion  as  follows: 

"As  the  question  is  one  of  first  impression 
in  tills  jurisdiction,  appellant  relies,  by  way  of 
analogy,  upon  Covington  Sawmill  &  Mfg.  Co. 
v.  DrexiUus,  120  Ky.  493  [87  S.  W.  266,  117 
Am.  St.  Rep.  593],  claiming  that  the  principle 
there  announced  supports  the  petition  in  this 
case.  In  the  Drexillus  Case  the  Sawmill  Com- 
pany, without  the  permission  of  the  city,  and 
entirely  for  its  own  convenience,  constructed  a 
covered  wooden  sewer  across  a  public  alley; 
and  the  court  held  it  was  the  company's  duty 
to  maintain  the  sewer  in  such  a  reasonably  safe 
condition  as  would  not  interfere  with  the  pub- 
lic's sujjerior  use  of  the  alley  for  any  purpose  for 
which  it  might  have  been  properly  used,  and 
that  its  failure  to  keep  the  sewer  in  such  repair 
made  it  a  nuisance.  While  not  directly  in  point, 
the  principle  there  announced  that  one  who  uses 
a  public  easement  for  his  own  purposes  must 
keep  it  in  a  reasonably  safe  condition  for  the 
use  of  the  public,  is  applicable  to  the  case  at 
t>ar.  In  the  same  way  appellee  relies  upon 
Webster  v.  C.  &  O.  Ry.  Co.  [105  S,  W.  M5], 
32  Ky.  I/aw  Rep.  404,  Jaeger  v.  City  of  New- 
port. 156  Ky.  110,  159  S.  W.  871,  and  Varney 
V.  City  of  Covington,  155  Ky.  682  [160  S.  W. 
173],  in  support  of  the  proposition  that  the 
property  owner  is  not  liable.  While  those  suits 
were  aRainst  the  municipality,  it  is  insisted  the 
principle  which  excepted  the  city  from  liability 
in  those  cases  applies  equally  to  the  case  of  an 
abutting  property  owner.  In  the  Jaeger  Case 
the  accident  happened  at  the  intersection  of  an 
alley  with  a  street.  There  had  been  snow,  and 
as  the  snow  melted,  the  water  ran  down  the  al- 
ley and  was  frozen  at  the  point  where  the  side- 
walk crossed  the  alley.  The  ice  had  accumulat- 
ed until  it  was  about  even  with  the  sidewalk — 


perhaps  six  inches  high,  with  a  large  ridge  on 
it.  When  Mrs.  Jaeger  stepped  on  the  Ice  she  fell 
and  was  injured,  although  she  fell'  before  she 
reached  the  ridge  of  ice.  In  that  case  this  conrt 
held  the  city  was  not  liable;  and  it  is  argued 
that  if  the  city  was  not  liable  under  such  cir- 
cumstances, surely  the  property  bolder  would 
not  be  liable,  or  bound  to  a  greater  degree  of 
care  than  the  city  itself.  In  the  course  of  the 
opinion,  however,  the  court  said:  'While,  due  to 
the  operation  of  the  statutes  there  in  force,  mu- 
nicipalities in  the  New  England  states  are  held 
to  a  stricter  de^cree  of  UatdUty,  the  decided 
weight  of  authority  elsewhere,  as  well  as  the 
tendency  of  the  more  recent  decisions,  is  to  hold 
that  a  city  is  not  ordinarily  liable  for  mere 
slipperiness  of  its  sidewalks,  occasioned  by  snow 
and  ice.  Where,  however,  tlie  sidewalk  itself 
is  defective,  or  the  snow  or  ice  amounts  to  an 
obstruction,  or  its  natural  condition  has  been 
changed  by  artificial  means,  liability  may  at- 
tach, or  where  it  is  customary  to  treat  the  re- 
moval of  snow  and  ice  as  a  regular  part  of  high- 
way management,  a  failure  to  do  so  may  become 
wrong  or  negligent'  (cases  cited)." 

This  court  In  the  same  opinion  also  quoted 
with  approval  from  the  case  of  Reedy  v.  St. 
Louis  Brewing  Assodatlou,  161  Mo.  523,  61 
S.  W.  859,  53  Ij.  R.  A.  805,  as  follows : 

"It  is  argued  upon  the  authorito  of  Norton 
V.  St.  Louis,  97  Mo.  537,  11  S.  W.  242 ;  St. 
Louis  V.  Connecticut  Mut.  L.  Ins.  Co.,  107  Mo. 
92,  17  S.  W.  637  [28  Am.  St.  Rep.  402]: 
Baustian  v.  Young,  152  Mo.  317.  53  S.  W.  921 
[75  Am.  St.  Rep.  462],  and  other  cases  cited, 
that  the  abutting  owner  is  not  responsible  for 
the  condition  of  the  sidewalk  in  his  front,  but 
that  the  duty  to  look  after  that  is  on  the  city 
alone.  It  does  not,  however,  impair  the  doctrine 
laid  down  in  those  cases  to  say  that  an  individ- 
ual may  become  liable,  and  jointly  liable  with 
the  city,  for  an  unsafe  condition  of  the  side- 
walk. This  liability  does  not  arise  from  tlie 
fact  that  be  is  owner  of  property  abutting  the 
sidewalk,  but  from  the  fact  that  he  is  instru- 
mental in  causing  the  condition,  either  by  his 
willful  act  or  negligent  omission  to  perform  a 
dutjr  which  the  law  imposes  on  him.  If 
be  IS  allowed  an  extraordinary  use  of  the  side- 
walk for  his  private  convenience,  as,  for  exam- 
ple, to  place  in  it  a  manhole  for  the  reception 
of  coal  (Benjamin  v.  Metropolitan  Street  R.  Ca, 
133  Mo.  274,  34  S.  W.  690),  a  water  meter 
(Garvin  v.  St.  Louis,  151  Mo.  334.  52  S.  W. 
210),  or  an  excavation  in  close  proximity  to  the 
sidewalk  for  a  foundation  for  a  new  building 
(Wiggin  V.  St.  Louis.  135  Mo.  558.  37  S.  W. 
528),  the  law  imposes  on  him  the  exercise  of 
reasonable  care  to  guard  the  public  from  injury 
in  such  use.  And  it  may  be  said  that  if  the 
individual  neglect  to  perform  any  duty  that  the 
law  imposes  on  him  in  particular,  and  a  dan- 
gerous condition  of  the  sidewalk  results,  then  a 
new  duty  on  him  in  relation  to  that  condition 
arises,  and,  of  course,  with  greater  force,  it 
would  be  sc  if  that  condition  was  the  result  of 
his  willful  act." 

Again  In  the  same  <^lnlon  we  find  the  fol- 
lowing language : 

"It  is  said  by  this  defendant  that  there  is 
no  law  requiring  it  to  have  gutters  and  down- 
spouts on  its  buildings  at  alL  There  is  no  stat- 
ute on  the  subject  that  we  are  aware  of,  but  the 
principle  of  the  common  law  is  that,  whilst  the 
owner  of  adjoining  property  is  not  responsible 
for  the  natural  flow  of  water  across  his  land 
onto  the  land  of  his  neighbor,  yet  he  is  liable  if 
he  collects  it  in  a  quantity  by  artificial  means 
and  discharges  It  in  a  flood  on  his  neighbor's 
land,  and  that  principle  underlies  that  feature  of 
this  case.  Water  accumulated  on  a  large  roof 
and  directed  to  a  single  point  may  cause  a 
nuisance  for  which  the  owner  of  the  house  would 
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be  liable.  If,  therefore,,  the  petition  is  to  be 
construed  Into  stating  a  case  in  which  the  brew- 
ing association  was  negligent  in  suffering  water 
to  be  discharged  on  the  sidewalk  where  it  be- 
came frozen  an^  formed  a  dangerous  condition 
(and  that  seems  to  have  been  the  construction 
put  upon  it  by  both  parties  and  the  trial  court), 
then  it  showed  a  condition  of  the  sidewalk  for 
the  continuance  of  which  for  an  nnnecessary 
period  both  defendants  would  be  liable,  the  joint 
wrong  being  the  neglect  to  remove  the  obstruc- 
tion." 

Further  on  in  the  opinion  the  court  quoted 
from  the  case  of  Tremblay  v.  Haruiouy  Mills, 
171  N.  X.  699,  64  N.  E.  501,  this  language : 

"That  the  jury  could  have  found  that  the  dis- 
char|;e  of  water  and  drippings  from  the  leader 
in  winter  weather,  when  the  water  so  .discharged 
was  liable  to  freeze  and  form  ice,  rendered  the 
sidewalk  dangerous  and  constituted  an  obstruc- 
tion, and  that  the  defendant  was  negligent  in 
not  carrying  his  leader  under  the  sidewalk  to 
the  carriageway  seems  to  me  quite  plain.  To 
exonerate  the  defendant  from  liability  it  must 
establish  one  of  two  propositions:  First,  that 
it  had  the  lawful  right  to  discharge  the  wa- 
ter which  it  had  collected  on  the  roof  of  its 
building  upon  the  highway  regardless  of  the  ef- 
fect of  that  action  upon  the  highway ;  or,  sec- 
ond, that  because  the  municipality  was  liable  to 
any  one  Injured  by  the  defective  character  of 
its  highway,  no  action  could  be  maintained 
against  the  abutting  owner,  though  his  net  may 
have  created  the  danger  or  defect.  I  think  that 
neither  proposition  can  be  sustained." 

See,  also,  Brown  t.  White,  2(^  Pa.  297, 
51  Atl.  902,  58  U  R.  A.  321 ;  Cavanaugh  t. 
Block,  192  Mass.  63,  77  N.  E.  1027,  6  L.  R. 
A.  (N.  S.)  310,  116  Am.  St.  Rep.  220;  Hynes 
V.  Brewer,  194  Mass.  435,  80  N,  E.  503,  9  h. 
R.  A.  (N.  S.)  598;  Leahan  ▼.  Oochran,  178 
Ma88.  566,  60  N.  E.  882,  63  li.  R.  A.  801,  86 
Am.  St.  Rep.  506;  Maloney  v.  Hayes,  206 
Mass.  1,  91  N.  E.  911,  28  L.  R.  A.  (N.  S.)  200; 
Field  V.  Gowdy,  199  Ma.ss.  568,  85  N.  E.  884, 
19  L.  R.  A.  (N.  S.)  236;  and  other  cases 
found  In  that  opinion. 

In  summing  up  Its  conclusion  that  the  peti- 
tion stated  a  cause  of  action  against  the 
appellee,  Deickman,  this  court  In  the  opinion, 
supra,  says: 

"From  these  authorities  It  follows  that  the 
property  holder,  in  conducting  the  water  from 
the  roof  of  bia  house  to  the  sidewalk,  must  use 
ordinary  care  not  to  cause  an  obstruction  or 
nuisance,  by  which  persons  lawfully  using  the 
sidewalk,  and  in  the  exercise  of  ordinary  care 
upon  their  part,  may  be  injured ;  and,  in 
case  such  an  obstruction  or  nuisance  should 
arise  suddenly  or  unexpectedly,  it  is  the  land- 
lord's duty  to  remove  the  obstruction  or  nui- 
sance as  soon  as  he  has  knowledge  of  its  ex- 
istence, or  could  have  had  such  knowledge  by  the 
exercise  of  ordinary  care." 

Similar  eases  to  the  one  being  discussed 
In  the  Deickman  Case,  and  somewhat  anal- 
ogous to  the  question  involved  herein,  were 
considered  by  this  court  in  the  following  cases: 
Ck>vlngton  Sawmill  &  Mfg.  Co.  v.  Drexllius, 
120  Ky.  493,  87  S.  W.  266,  117  Am.  St  Rep. 
903;  Varney  t.  City  of  Covington,  155  Ky. 
662,  160  S.  W.  173 ;  City  of  Harrodsburg  r. 
Vanarsdall,  148  Ky.  507,  147  S.  W.  1,  and 
others  which  might  be  cited. 

Most  of  the  cases  Just  referred  to  and 
considered  deal  with  the  question  as  to  the 


rights  of  the  property  owner  for  the  accn- 
mulatl5n  of  Ice  upon  the  walk  by  the  freezing 
of  water  thereon  In  collected  quantities,  thus 
producing  an  obstruction  to  the  sidewalk, 
and,  of  course,  they  determined  that  It  was 
unlawful  for  the  property  owner  to  throw 
water  In  such  collected  quantities  upon  tlte 
walk  In  such  a  manner  as  to  produce  a  nuis- 
ance and  an  Impairment  of  its  use  by  the 
public,  and  they  make  such  property  owner 
primarily  liable  for  any  Injury  to  any  mem- 
ber of  the  public  growing  out  of  the  nuisance 
thus  produced.  If  the  property  owner  baa 
no  right  to  turn  this  collected  quantity  of 
water  through  a  downspout  from  his  prop- 
erty upon  the  sidewalk,  why,  may  we  not  ask, 
would  not  the  law  Impose  upon  him  the  duty 
to  protect  the  sidewalk  from  the  flow  of 
such  water  upon  the  surface  of  the  walk  by 
conducting  it  into  the  guttering  or  sewer  pipe 
provided  by  the  city  for  Its  final  escape?  In 
the  opinion  In  the  case  of  Tremblay  v.  Har- 
mony Mills,  supra,  from  which  this  court 
quoted  with  approval  In  the  Deickman  Case, 
U  Is  said: 

"And  that  the  defect  was  neglect  in  not  carry- 
ing his  lender  [drainpipe]  under  the  sidewalk 
to  the  carriageway  seems  to  me  quite  plain." 

We  are  unable  to  find  any  authority  hold- 
ing that  a  drainage  pipe,  used  exclusively  for 
conveying  water  under  the  sidewalk,  from 
a  downpipe  maintained  by  the  property  own- 
er, across  such  sidewalk  Into  the  drainage 
fumUhed  by  the  city.  Is  not  a  continuance  of 
the  downpipe,  and  In  the  very  nature  of 
things  It  Is  necessarily  appurtenant  to  the 
abutting  property,  beiug  used  exclusively  for 
its  use  and  benefit.  The  city  la  not  partic- 
ularly Interested  In  conveying  away  the  wa- 
ter collected  from  this  private  prc^erty  into 
drainage  pipes  across  the  walk,  for  it  serves 
no  particular  municipal  purpose,  but,  on  the 
contrary,  the  drainage  pipes  across  the  walk 
are  maintained  exclusively  for  the  use  of  the 
abutting  property  owner.  According  to  our 
view,  there  Is  no  substantial  difference  be- 
tween this  character  of  use  of  the  walk  and 
that  In  case  of  holes,  openings,  etc.,  for  the 
use  of  cellars,  or  other  benefits  to  the  abut- 
ting property,  and  the  rule  that  tbo3e  who 
maintain  such  obstructions  must  keep  them 
In  repair  Is  so  universal  as  to  require  the 
citation  of  no  other  authorities.  The  drain- 
pipe of  the  character  being  considered  Is 
maintained  to  protect  the  abutting  property 
owner  from  liabilities  resulting  from  con- 
ditions which  might  arise  from  a  failure  to 
take  care  of  the  water,  aa  la  found  In  the 
Deickman  Case,  supra,  and  others  similar  to 
It  If  to  avoid  the  liability  imposed  by  the 
doctrine  announced  In  that  case,  and  similar 
cases,  he  provides  a  means  to  convey  the  wa- 
ter across  the  walk,  or  appropriates  one 
already  provided,  he  must  exercise  ordinary 
care  to  keep  it  in  reasonable  repair  so  as  not 
to  interfere  with  travel  on  the  walk  by  thoae 
entitled  to  use  it  East  B^nd  Employment  Co. 
T.  Sipp,  14  Ky.  Law  Bep.  924;    Blocker  ▼. 
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City  of  Owensboro,  129  Ky.  75,  110  S.  W. 
369. 

The  principle  established  In  the  case  of 
Webster  v.  C.  &  O.  Ry.  C!o.,  105  S.  W.  945, 
32  Ky.  Law  Rep.  404,  and  other  like  cases 
has  no  bearing  upon  the  question  under  con- 
sideration, as  is  shown  in  the  Deiclunan  Case, 
supra.  In  the  Webster  Case,  the  doctrine 
first  discussed  in  this  opinion  was  recognized, 
namely,  that  an  abutting  property  owner  Is 
not  liable  for  any  Injuries  resulting  from 
nonrepair  of  the  sidewalk  In  front  of  his 
premises,  which  nonrepair  he  In  no  wise  pro-' 
dnced,  nor  was  it  created  or  maintained  as  a 
servitude  upon  the  walk  for  the  exclusive  use 
or  benefit  of  his  property.  It  merely  decides 
the  general  principle  of  law  that  the  owner 
of  abutting  property  does  not  have  to  keep 
the  ordinary  defects  In  the  sidewalk  repaired, 
and  there  Is  nothing  in  that  case  conflicting 
with  the  views  herein  expressed.  So  holding, 
this  conrt  In  the  Webster  Case  said: 

"There  is  no  good  reason  why  a  railroad 
company  should  be  held  to  a  higher  degrree  of 
care  or  responsibility  for  defects  in  sidewiUkB  or 
streets  adjacent  to  its  premises  than  other  prop- 
erty owners.  And  there  is  no  statute  making  a 
distinction  between  carriers  and  oUier  persons  in 
this  respect." 

The  negligence  complained  of  in  that  case 
did  not  consist  of  any  acts,  of  omission  or 
commission,  relative  to  a  thing  provided  for 
the  exclusive  use  of  the  railroad  company. 
Hie  complaint  was  that  the  guttering  next 
to  the  curbing  of  the  sidewalk,  where  it 
crosses  an  alley  or  street  going  to  the  depot, 
was  Improperly  maintained,  and  this  court 
determined  that  under  such  circumstances 
It  was  not  the  dnty  of  the  abutting  property 
owner  to  keep  In  repair  the  driveway  to  its 
depot  at  the  place  where  It  crossed  the  side- 
walk. The  public  Is  as  much  interested  in 
the  constructing  and  maintaining  of  an  open 
way  to  the  depot  within  its  limits  as  it  is  to 
have  access  by  streets  or  alleys  to  any  other 
public  place  within  its  limits.  Because  the 
abutting  owner  may,  perchance,  reap  a  bene- 
fit from  the  burden  of  the  servitude  on  the 
street  or  sidewalk  furnishes  no  legal  reason 
why  sudi  owner  should  have  cast  on  him  the 
duty  to  repair  the  street  or  walk  at  such 
places.  Not  so,  however,  with  regard  to  the 
drainpipe  acroi^s  the  walk  for  Individual  or 
private  purposes,  as  Is  involved  In  this  case. 

We  have  read  with  interest  the  able  brief 
of  the  an>eUee,  bat  the  authorities  therein 
dted  do  not,  according  to  our  view,  bring 
this  case  within  the  general  rule  excusing 
abutting  owners  from  the  duty  of  repairing 
public  ways  adjacent  to  their  premises. 

[2]  That  the  city  has  a  right  in  such  cases 
as  this  to  recover  from  the  property  owner 
who  is  primarily  liable  any  sum  which  It 
may  be  compelled  to  pay  there  can  be  no 
question,  ixty  of  Louisville  v.  Davis,  167 
Ky.  189,  162  !S.  W.  814,  and  many  other 


[3]  The  learned  judge  who  tried  the  case 


Justified  his  action  In  giving  the  peremptory 
instruction  to  find  for  the  appellee  on  the 
ground  that  there  was  no  proof  that  the 
property  owner  created  or  constructed  this 
drainage  pipe  across  the  walk.  We  do  not 
think  this  a  deciding  factor  In  this  case. 
The  pipe  was  evidently  originally  constructed 
for  the  use  of  this  property,  and  the  agreed 
stipulation  of  facts  show  that  It  not  only 
was  being  used  by  the  appellee  at  the  time 
of  the  accident  complained  of  but  had  been 
so  used  by  it  for  many  years  previous.  We 
are  convinced  that  It  was  the  duty  of  the 
appellee  to  have  maintained  in  reasonable 
repair  thU  drainage  pipe,  under  the  facts 
and  circumstances  developed  by  this  record. 

It  results,  therefore,  that  the  court  erred 
In  giving  the  peremptory  instruction  to  find 
for  the  appellee,  and  upon  a  return  of  the 
case,  unless  a  different  state  of  facts  should 
be  developed,  the  court  should  give  a  per- 
emptory instruction  to  find  for  the  appellant 
in  the  sum  of  $660.60,  with  Interest  from 
the  date  of  the  filing  of  the  suit 

Judgment  reversed,  with  directions  to  pro- 
ceed in  accordance  with  this  oplni<HL 


ALLEN  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1910.) 

1.  Cbiminai.  Law  «s>126— OHAnai  of  Vbitxtk 
—  Local  Pbkjudick  —  CoNSTrruTioNAL  and 
Statdtort  Pbovisions. 

On  the  affidavits  and  evidence  supporting  ft 
motion  for  change  of  venue  on  the  ground  of 
local  prejudice,  held,  that  it  was  error  to  refuse 
a  change  to  defendant  under  Const.  §  11,  and 
Ky.  St  {  1100,  enacted  in  pursuance  thereof, 
providing  that,  when  a  criminal  prosecution  is 
pending  in  any  circuit  court,  the  jndge  thereof 
shall,  upon  the  application  of  the  defendant  or 
the  commonwealth,  order  a  change  of  venue,  if 
it  appears  that  either  cannot  have  a  fair  trial. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  243 ;   Dec.  Dig.  •s>126.] 

2.  Cbiminal  Law  <S=>1150— Chanqb  of  Vkn- 
DE— Discretion  of  Tblai.  Cocbt. 

The  discretion  of  the  trial  Judge  in  granting 
or  refusing  an  application  for  a  change  of  ven- 
ue on  the  ground  of  local  prejudice  will  not  be 
interfered  with,  unless  it  affirmatively  appears 
that  such  discretion  was  abused,  or  that  the 
ruling  was  prejudicial  to  the  constitutional 
rights  of  the  complaining  party. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law.  Cent.  Dig.  {  S014 :  Dec.  Dig.  <S=>1150.] 

3.  Gbiuirai,  Law  #=>590  —  Contindanck  — 
Pbbpabation  fob  Tbial. 

Defendant,  accused  of  murder,  moved  for  a 
continuance  upon  an  affidavit  alleging  that  he 
had  been  indicted  on  a  Monday  about  the  sev- 
enth day  after  the  commission  of  the  crime 
charged,  that  bis  trial  was'set  for  the  following 
Thursday,  that  during  such  time  he  had  been 
lodged  in  jail,  without  opportunity  to  see  and 
consult  with  ids  counsel  or  liis  witnesses,  or  to 
discover  all  his  witnesses,  or  what  he  might 
prove  by  them,  that  he  had  been  advised  that 
It  was  nnsafe  to  leave  the  jail,  and  that  he  had 
been  unable  to  prepare  his  case  for  trial.  Held, 
that  while  there  should  be  no  unreasonable  de- 
lays in  the  trial  of  criminal  cases,  and  while 
both  the  commonwealth  and  accused  were  enti- 
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tied  to  a  apeedy  trial,  the  motion  ahould  liave 
been  granted. 

[Ed.  Note.— For  other  cases,  see  Orlminal 
Law.  Cent.  Dig.  {{  1316,  1317;  Dec.  Dig.  i8=> 
590.] 

4.  Ckiminai.  Law  «=9500  —  GoNTiifTJAiroB  — 
Preparation,  for  Tbiait-Tiui:. 

What  is  a  reasonable  opportunity  to  pre- 
pare for  trial  and  what  time  should  be  given 
necessari);  depend  on  the  facts  and  drcumstaniy 
es  of  each  case,  and  must  be  left  largely  to  the 
discretion  of  the  trial  court,  subject  to  review. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  |t  1316,  1317 ;  Dec.  Dig.  «=» 
680.1 

5.  HomclDK   <8=»2<»— DTINO   DBCLAHATIOirS— 

Sense  or  Ikpeitdino  Death. 

Where  deceased  was  shot  at  about  11  in 
the  morning,  and  died  at  about  6  in  the  evening, 
and  it  appeared  that  no  one  held  out  to  him 
the  sUghtMt  hope  of  recovery,  and  that  he  was 
fully  convinced  that  his  wounds  were  fatal,  his 
dying  declaration  was  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  {{  430-437;    Dec  Dig.  <S=»203.] 
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The  statement  in  such  declaration  that  the 
accused  had  "shot  me  for  nothing"  was  inad- 
missible and  prejudicial,  as  it  was  not  the  rela- 
tion of  any  fact  or  circumatance  connected  with 
the  homicide,  but  merely  an  expression  of  the 
deceaaed's  opinion,  and  as  only  so  much  of  a 
dying  declaration  as  details  such  facts  as  it 
would  be  competent  for  the  declarant  to  relate 
on  the  witneea  rtand,  if  he  had  not  been  killed, 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  451-456,  601 ;  Dec.  Dig.  «s»216, 
338.] 

Appeal  trom  Clrcalt  Court,  Breathitt 
Oonnty. 

Elihn  Allen  was  convicted  of  murder,  and 
he  appeals.    Reversed,  with  directions. 

Hazelrigg  &  Hazelilgg,  of  Frankfort,  By- 
land  C.  Mnsick  and  Kelly  Kash,  both  of 
Jackson,  and  A.  H.  Stamper,  of  Campton,  for 
appellant.  M.  M.  Logan,  Atty.  Gen.,  and 
Overton  S.  Ilog&n,  Asst,  Atty.  Gen.,  for  the 
Commonwealth. 


CARROLL,  J.  On  August  7,  1916,  Grover 
Blanton  was  shot  and  wounded  by  I211ha 
Allen,  the  appellant,  and  died  from  the  ef- 
fects of  the  wounds  a  few  hours  afterwarda 
On  the  same  day  Allen  was  placed  In  the 
Jail  of  Breathitt  county  and  remained  there 
until  his  trial.  On  Monday,  August  16th, 
the  grand  Jury  of  the  county  returned  an  In- 
dictment against  him,  charging  him  with 
the  mnrder  of  Blanton,  and  his  trial  was 
set  for  and  commenced  on  Thursday,  August 
10th.  On  the  trial  he  was  convicted,  and  his 
punishment  fixed  at  imprisonment  for  life. 

Several  grounds  are  relied  on  for  reversal, 
but  we  think  It  necessary  to  consider  only 
the  grounds  relating  to  the  refusal  of  the 
court  to  grant  a  change  of  venue  or  a  con- 
tlnnanoe,  and  mllngs  respecting  the  admis- 
sion of  a  dying  declaration. 

[1]  When  the  case  was  called  for  trial  on 
OThursday  morning,  the  day  it  was  set  dowB 


for  trial,  the  appellant  moved  the  court  to 
grant  him  a  change  of  venue,  and  in  support 
of  this  motion  filed  his  own  affidavit  and 
three  supporting  afiJdavlts.  On  the  hearing 
of  the  motion  the  commonwealth  filed  the 
controverting  affidavit  of  W.  H.  Blanton  and 
introduced  four  witnesses,  and  thereupon  the 
motion  was  overruled.  Section  11  of  the 
Constitution  provides  In  part: 

"The  General  Assembly  may  provide  by  a  gen- 
eral law  for  a  change  of  venue  in  such  prosecu- 
tions for  both  the  defendant  and  the  common- 
wealth, the  change  to  be  made  to  the  most  con- 
venient county  in  which  a  fair  trial  can  be  ob- 
tained." 

And  so  much  of  section  1109  of  the  Ken- 
tucky Statutes,  enacted  to  .give  effect  to  this 
constitutional  direction,  as  provides  for  a 
change  of  venue  on  the  motion  of  the  ac- 
cused, reads: 

"When  a  criminal  or  penal  prosecution  is 
pending  in  any  circuit  court,  the  judge  thereof 
shall,  upon  the  application  of  the  defendant  or 
the  commonwealth,  order  the  trial  to  be  had  in 
some  other  adjacent  county  to  which  there  is 
no  valid  objection,  if  it  appears  that  the  de- 
fendant or  the  commonwealth  cannot  have  a 
fair  trial  in  the  county  where  the  prosecution  is 
pending." 

The  affidavit  of  the  appellant  set  out: 

"That  on  the  7th  day  of  August,  1916,  he  was 
arrested  by  Gray  Haddix,  deputy  sheriff  of 
Breathitt  county,  and  was  incarcerated  in  the 
Breathitt  county  jail,  and  has  there  been  con- 
fined, and  is  there  still  confined,  since  the  time 
of  said  arrest  That  there  exists  in  Breathitt 
county  a  state  of  general  public  sentiment,  opin- 
ion, and  feeling  against  this  petitioner,  due  to 
and  by  reason  of  this  charge  preferred  against 
him,  and  by  reason  of  and  due  to  the  socild  and 
political  standing,  the  wide  acquaintanceship, 
extended  relationship,  and  family  connections  of 
the  deceased  man,  Grover  Blanton,  in  Breath- 
itt county.    •    •    • 

"Your  petitioner  states  that  the  deceased  man, 
Grover  Blanton,  was  a  son  of  Judge  W.  H. 
Blanton,  of  Jackson,  Ky.,  and  a  deputy  sheriff 
of  Breathitt  county,  acting  under  and  by  virtue 
of  the  authority  of  the  present  sheriff,  M.  A. 
Spencer,  of  Breathitt  county ;  that  he  was  a 
young  man  of  a  very  large  acquaintance  and 
personal  following,  and  for  several  years  prior 
to  his  death  had  been  connected  with  some  of 
the  large  corporations  of  Breathitt- county  as  a 
peace  officer  and  as  a  deputy  sheriff  upon  the 
works  of  such  corporations;  that  for  man; 
years  he  had  been  prominent  in  politics  and  in 
business  affairs  of  Breathitt  county ;  that  by 
blood  and  by  marriage  he  was  related  to  a 
large  portion,  and  your  affiant  believes  a  ma- 
jority, of  the  citizens  of  Breathitt  county,  and 
especially  to  a  great  number,  if  not  a  majority, 
of  the  men  of  Breathitt  county  qualified  for 
jury  service;  that  his  father,  Judge  W.  H. 
Blanton,  is  and  for  many  years  has  been  one  of 
the  most  infiuential  citizens,  politicians,  and 
lawyers  of  Breathitt  coimty,  and  wields  a  great- 
er and  more  powerful  influence  with  the  people 
of  Breathitt  county,  and  especially  wiui  the 
jurors  of  Breathitt  county,  than  any  other  man 
in  Jackson,  or  in  Breathitt  county;  that  as  a 
politician  and  as  an  office  seeker  in  said  county 
Judge  Blanton  has  been  invincible,  and  has  for 
many  times  held  the  offices  of  county  attorney 
and  county  judge  of  said  county,  and  that  he 
could  and  would  wield  an  undue  and  powerful 
infiuence  with  a  jury  of  this  county  impaneled 
in  this  case;  that  the  deceased  man,  Grover 
Blanton,  has  living  in  Breathitt  county,  in  all 
sections  of  said  county,  five  brotheis  and  two 
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brotbera-in-law,  to  wit,  James  Blanton,  John 
Blanton,  Tllden  Blaoton,  Harrison  BlaDton, 
Benton  Blanton,  Sylvester  Howard  and  Sam 
Cockrill,  all  of  whom  are  in  a  position  to  and 
can  and  will  exert  and  wield  a  powerful  and 
undue  influence  prejudicial  to  this  petitioner's 
interest  in  any  trial  of  this  defendant  upon 
said  charge  that  may  be  held  in  Breathitt  coun- 
ty: that  Blain  Short,  the  captain  of  the  local 
militia,  is  a  close  blood  relative,  and  that  as 
such  officer  he  could  and  would  wield  a  power- 
ful and  undue  influence  among  the  people  of 
Breathitt  county  prejudicial  to  this  defendant ; 
that  Sam  Cockrill  is  a  deputy  sheriff  of  Breath- 
itt county,  and  that  as  such  an  officer  he  is  in 
a  position  such  as  would  enable  him  to,  and 
that  he  could,  and  this  affiant  believes  that  he 
would,  exert  his  great  and  powerful  undue  influ- 
ence prejudicial  to  this  affiant;  that  as  citizens 
and  men  of  Breathitt  county,  said  brothers-in- 
law  and  brothers  and  hundreds  of  other  blood 
relatives  by  marriage,  living  in  all  parts  and 
sections  of  Breathitt  county,  and  in  all  and 
about  every  locality  of  said  county  from  which 
jurors  might  be  secured,  or  could  be  secured, 
they  are  in  a  position  to,  and  that  they  could 
and  would,  wield  a  ^eat  influence  among  the 
masses  of  people  of  Breathitt  county,  and  es- 
pecially the  jurors,  and  those  who  might  be  able 
to  qualify  as  jurors,  and  that  they  could  pre- 
vent, and  this  affiant  believes  that  they  would 
prevent,  him  from  securing  a  fair  and  impartial 
trial  based  upon  the  law  and  evidence,  if  such 
trial  was  had  in  Breathitt  county ;  that  M. 
A.  Spencer,  sheriff  of  Breathitt  county,  is  a 
close  personal  friend  and  political  friend  of  the 
family  of  the  deceased  man,  and  that  the  said 
deceased  and  bis  brother-in-law,  S.  J.  Cockrill, 
were  both  deputy  sheriffs  under  said  M.  A. 
Spencer,  and  that  said  Spencer  is  deeply  inter- 
ested in,  and  would  be  naturally  interested  in, 
this  prosecution ;  that  he  has  deputy  sheriffs 
under  him  in  all  parts  of  Breathitt  county,  and 
that  he  could,  together  with  his  many  deputy 
sheriffs,  and  would,  wield  a  powerful  influence 
prejudicial  to  the  rights  of  this  petitioner  on  the 
trial  of  this  charge,  if  held  in  Breathitt  county, 
and  to  such  an  extent  that  it  would  be  impos- 
sible for  your  petitioner  to  have  a  fair  and  im- 
partial trial  in  Breathitt  county  on  said  charge, 
as  is  guaranteed  to  him  by  law. 

"Your  petitioner  further  represents  and  says 
that  he  is  reliably  informed  and  believes  that 
there  have  been  plans  laid  by  the  friends  of  the 
deceased  man  to  take  the  lite  of  this  petitioner 
since  his  incarceration  in  the  Breathitt  county 
jail,  and  that  he  verily  believes  that  he  has  been 
in  great  danger,  and  is  still  in  great  danger, 
from  great  bodily  harm  and  death  at  the  hands 
of  the  friends  of  the  deceased  man  in  Breathitt 
county ;  and  that  unless  this  honorable  court 
takes  some  steps  at  once  to  guard  and  protect 
this  petitioner  that  he  will  be  killed  and  murder- 
ed here  in  Jackson  at  the  hands  of  men  worked 
up  by  passion  and  prejudice  over  the  death  of 
the  deceased  man,  without  a  true  knowledge  of 
the  true  facts  of  said  killing;  and  he  therefore 
begs  the  protection  of  this  honorable  court,  and 
of  the  said  commonwealth,  antil  a  change  of 
venue  can  be  and  is  granted,  and  your  petitioner 
carried  to  a  place  of  greater  safety." 

Tbe  supportins  afRdavits  complied  with  the 
statutory  requirements,  and  no  question  Is 
made  as  to  the  time  or  manner  in  which  they 
were  presented  to  the  court. 

M.  S.  Grain,  a  witness  for  the  common- 
wealth, who  was  examined  in  open  court  be- 
fore the  judge,  and  whose  evidence  appears, 
together  with  that  of  the  other  witnesses  for 
tbe  commonwealth,  in  a  bill  of  exceptions,  on 
bis  examination  in  chief  was  asked  and  said : 

"Q.  What  acquaintance  have  you  in  Breathitt 
county  among  the  people?    A.  Well,  I  used  to 


know  almost  every  man  in  it  until  these  late  de- 
velopments, and  the  newcomers  come  rince  the 
railroad  was  built.  Q.  How  long  have  you  lived 
in  Breathitt  county?  A.  Twenty-three  years. 
Q.  You  have  intercourse  in  the  transacting  of 
your  business  with  a  great  many  people  of  the 
county?  A.  Yes,  sir;  from  all  over  the  county. 
Q.  Yon  know  the  Blanton  family?  A.  Yes,  sir. 
Q.  Yon  knew  Grover  Blanton?  A.  Yes,  sir; 
knew  him  welL  Q.  You  know  the  defendant, 
Allen?  A.  Well,  I  think  I  have  seen  him,  hot 
I  am  not  personally  acquainted  with  him.  Q. 
Mr.  Crain,  tell  the  court  whether  or  not  in  your 
opinion  there  is  such  a  feeling  or  sentiment 
among  the  people  of  Breathitt  county  as  would 
prevent  the  defendant,  Allen,  from  having  a  fair 
trial  in  Breathitt  county  by  a  jury  selected 
from  the  people  of  this  county,  qualified  jurors? 
A.  Well,  if  he  is  properly  represented  by  able 
counsel,  I  know  of  no  reason  why  he  can't  get 
a  fair  and  impartial  trial.  Q.  Do  you  know  of 
any  feeling  or  sentiment  among  the  people  and 
those  who  are  qualified  for  jury  service,  such  a 
feeling  as  would  prevent  him  from  getting  a 
fair  trial?  A.  No;  other  than  the  people,  gen- 
erally speaking,  deplore  the  killing  of  the  boy. 
He  had  lots  of  friends  in  Breathitt  county.  Q. 
How  many  people  that  would  be  qnalified  for 
jury  service  are  there  in  this  county?  About 
how  many;  I  don't  expect  you  to  say  the  ex- 
act number.  A.  Well,  I  judge  about  3,500.  Q. 
A  large  county  and  jury  population  also?  A. 
Yes,  sir.  Q.  Now,  tell  the  court  whether  or 
not  the  Blanton  family  baa  such  an  influence 
among  the  people  of  the  county,  an  undoe  in- 
fluence among  the  people  of  the  county,  or  would 
exert  such  an  undue  influence,  as  would  prevent 
the  obtaining  of  a  fair  jury,  and  the  obtaining 
of  a  fair  trial  for  the  defendant?  A.  Well,  the 
Blanton  family  is  a  large  family  in  this  county, 
and  they  have  considerable  influence ;  but  there 
are  large  sections  of  this  county  where  none  of 
their  relatives  to  amount  to  anything  don't  live. 
Q.  And  what  do  you  think  as  to  whether  or  not 
their  influence  would  prevent  this  man.  Allen, 
from  obtaining  a  fair  jury  and  a  fair  trial?  A. 
Weil,  as  I  formerly  stated,  I  think,  if  be  is 
represented  by  able  counsel,  that  he  could  get 
a  fair  and  impartial  trial  here.  Q.  Well,  what 
do  you  think  abont  his  l>eing  able  to  get  a  jnry 
that  would  be  fair  and  impartial?  A.  I  think  it 
could  be  got  easily.  Q.  And  fairly  easy?  A. 
Yes,  sir.  Q.  Do  you  know  of  any  reason  to  pre- 
vent this  man  from  obtaining  a  fair  trial  in  the 
county?  A.  Well,  none  other  than  what  I  have 
already  given.  The  Blanton  family  is  a  large 
family,  but  it  don't  cover  all  the  sections  of  the 
county." 

On  bis  cross-examination  be  was  asked  and 
said: 

"Q.  But  isn't  there  a  public  sentiment  against 
him  in  this  county  at  this  time  in  general? 
Isn't  there  In  the  town  of  Jackson?  A.  I  don't 
think  there  is  a  general  feeling  against  him. 
Q.  How  long  have  you  known  Jodge  Blanton, 
father  of  Grovor  Blanton?  A.  Well,  I  have 
known  Judge  Blanton  I  think  I  can  safely  say 
for  20  years.  Q.  Has  he  held  various  offices  in 
this  county?  A.  Yes,  sir.  Q.  He  has  been 
county  judge,  elected  by  the  people?  A.  He  was 
county  judge  before  I  knew  him.  Q,  Elected 
by  the  people,  as  yon  understand?  A.  That  !a 
what  I  have  understood.  Q.  He  has  been  elect- 
ed county  attorney  of  this  county?  A.  Yes,  sir. 
Q.  Elected  by  the  people?  A.  Yes,  sir.  Q. 
Served  how  long?  A.  He  served  four  years.  Q. 
As  cotmty  attorney?  A.  Yes,  sir.  Q.  That  all 
the  offices  be  ever  held  yon  know  of?  A.  Well, 
Judge  Blanton  has  always  been  one  of  the  lead- 
ing citizens;  I  don't  know  what  other  places 
he  has  held.  Q.  He  is  considered  a  strong,  in- 
fluential citizen  of  this  county?  A.  Yes,  sir. 
Q.  Wields  a  great  influence  with  the  people  and 
citizens  of  this  county?     A.  He  is  considered 


Digitized  by 


Google 


Kr.) 


AI^IiEN  T.  COMMONWEALTH 


179 


one  vt  owe  ablest  and  best  citizens,  Jndge  Blan- 
ton  is.  Q.  Do  you  know  whether  Jndge 
Blanton's  son-in-law,  Sam  Coclirill,  is  a  deputy 
slieriff?  A.  I  think  Sam  is  acting  in  that  ca- 
pacity. Q.  He  waits  on  the  court  and  does — 
A.  He  seems  to  be  actively  engaged  under  the 
sheriff.  Q.  He  is  a  strong  and  influential  man 
in  the  county,  is  he  not?  A.  Yes,  sir;  he  is  a 
reasonably  strong  man.  Q.  All  over  the  coun- 
ty? A.  Well,  I  suppose  he  is  very  well  known 
aU  over  the  county.  Q.  He  does  business  all 
over  the  county  as  sheriff?  A.  I  don't  know 
about  that.  I  see  him  actively  engaged  around 
town,  doing  business  for  the  sheriff;  other  than 
that  I  can  t  say.  O.  Do  you  believe,  with  the 
influence  of  Judge  Blanton  and  his  sons  and 
sons-in-law,  and  with  the  influence  and  friend- 
ship of  Matt  Spencer  and  his  deputies,  that  it 
would  be  probable  to  get  a  jury  to  try  this  case 
that  would  be  unbiased  in  any  way  to  give  this 
man  a  fair  trial?  A.  Well,  I  would  suggest 
that  there  is  over  half  of  the  citizens  of  this 
county  that  is  not  related  to  Judge  Blanton,  or 
any  of  the  parties  nnmed  in  any  way,  who  I 
think  would  try  the  case  according  to  the  law 
and  the  testimony  adduced  in  the  case." 

The  evidence  of  the  other  three  witnesses 
Introduced  for  the  commonwealth  was  sub- 
stantially the  same  as  that  of  Grain,  and  the 
substance  of  this  evidence  is  that,  although 
Grover  Blanton  was  a  very  popular  young 
man  and  had  a  great  many  friends  In  the 
county,  the  accused,  notwithstanding  the  In- 
fluence of  the  widely  extended,  influential, 
and  highly  respected  Blanton  family  and 
their  connections,  oould  have  a  fair  trial  If 
be  was  represented  by  able  counsel. 

Both  the  Constitution  and  the  statute  en- 
acted pursuant  thereto  contemplate  that  cas- 
es might  arise  In  which  It  would  be  neces- 
sary In  the  administration  of  justice  to 
grant  changes  of  venue.  The  luiderlylng 
principle  of  these  constitutional  and  statu- 
tory provisions  Is  that  both  the  common- 
wealth and  the  accused  are  entitled  to  a  fair 
and  impartial  trial  by  a  jury  free  from  any 
personal  or  political  influences  that  might 
bias  them  In  deciding  the  case,  or  that 
might  prejudice  their  minds  for  or  against 
one  of  the  parties.  The  allowance  of  a 
change  of  venue  is  no  more  for  the  b«ieflt  of 
the  accused  than  it  is  for  the  benefit  of  the 
commonwealth.  The  commonwealth  Is  en< 
titled,  as  much  so  as  the  accused,  bo  have  a 
fair  and  Impartial  trial  before  a  jury  whose 
minds  are  open  only  to  such  Impressions  as 
may  be  produced  by  the  facts  and  circum- 
stances developed  on  the  trial;  and  when  it 
appears  that  either  party  cannot  have,  in 
the  county  where  the  crime  under  investiga- 
tion was  committed,  this  character  of  trial, 
the  prosecution  should  be  removed  to  some 
other  convenient  county,  where  a  jury  can 
be  secured  that  will  be  entirely  free  from 
partiality  or  prejudice  for  or  against  either 
o<  the  parties. 

[2]  The  statute  puts  on  the  party  making 
the  application  the  burden  of  proof;  and  we 
bave  written  in  a  number  of  cases  that  the 
discretion  lodged  in  the  trial  judge  in  re- 
spect to  granting  or  not  granting  a  change  of 
venue  will  not  be  interfered  with,  unless  it 
affirmatively  appears  that  the  discretion  was 


abused,  or,  in  other  words,  that  the  ruling 
was  prejudicial  to  the  substantial  rights  of 
the  complaining  party.  Mount  v.  Com.,  120 
Ky.  398,  86  8.  W.  707,  27  Ky.  Law  Rep.  788 ; 
Com.  V.  Games,  125  Ky.  821,  102  S.  W.  284, 
31  Ky.  Law  Rep.  391,  464;  Fish  v.  Benton, 
138  Ky.  644,  128  S.  W.  1067;  Mansfield  v. 
Com.,  163  Ky.  488,  174  S.  W.  16.  In  con- 
sidering this  question  the  trial  cKiurt  had 
before  It  the  evidence  both  for  and  against 
the  motion,  and  was  presumably  familiar 
with  the  state  of  public  sentiment  In  the 
county,  and  we  have  no  reason  to  doubt  that 
in  overruling  the  motion  believed  that  the 
accused  could  secure  in  Breathitt  county  a 
fair  trial.  But,  after  reading  and  consider- 
ing very  carefully  all  that  the  record  con- 
tains on  this  subject,  we  are  constrained  to 
the  opinion  that  the  trial  court,  under  the 
very  exceptional  circumstances  attending 
this  application,  committed  error  in  overrul- 
ing the  motion. 

The  Impulses,  inclinations,  and  feelings  of 
human  nature  are  about  the  same  every- 
where, and  no  matter  how  just  and  fair- 
minded  strong  men  may  be  under  ordinary 
conditions  and  in  the  customary  affairs  of 
life,  they  cannot  help  being  moved  and  con- 
trolled by  their  passions  and  prejudices, 
when  these  attributes  are  so  deeply  touched 
and  aroused  as  must  have  been  the  feelings 
of  the  Blanton  family  and  their  numerous 
friends  and  connections  by  the  killing  of 
Grover  Blanton,  and  we  cannot  shut  our  eyes 
to  the  belief  that  the  demand,  surely  pressed 
by  the  large  and  influential  relationship  of 
the  deceased  In  both  an  ofllclal  as  well  as 
personal  capacity,  that  the  slayer  of  Blanton 
must  be  punished,  communicated  Itself  to 
their  numerous  friends  to  such  an  extent  as 
bo  make  it  practically  impossible  to  secure  a 
jury  in  the  county  that  would  not,  at  least 
in  some  measure,  be  responsive  to  this  widely 
prevailing   sentiment. 

[3, 4]  After  the  motion  for  a  change  of 
venue  was  overruled,  the  accused  moved  the 
court  to  grant  a  continuance,  and  in  support 
of  this  motion  filed  an  affidavit  setting  out 
In  part  that: 

"The  afliant  further  says  that  he  was  indicted 
on  this  char^  on  Monday,  August  10th ;  that 
he  has  been  incarcerated  in  the  Breathitt  coun- 
ty jail  since  that  time;  that  he  has  had  no 
chance  or  opportunity  to  see  and  consult  with 
his  counsel,  or  with  his  witnesses,  and  that 
he  has  been  unable  to  prepare  his  case  for  trial 
in  the  short  time  from  Monday  until  Thursday 
morning,  nor  to  get  bis  witnesses  and  to  know 
the  fuu  facts  that  can  be  proven  by  each  of 
them,  nor  to  discover  all  the  important  wit- 
nesses in  his  behalf;  that  he  has  at  no  time 
been  allowed  to  leave  the  jail  for  consultation 
with  his  lawyers,  or  with  his  witnesses,  and 
that  he  has  felt  that  it  was  unsafe,  and  that 
be  has  been  repeatedly  advised  that  it  was  un- 
safe, for  him  to  attempt  to  leave  the  jail  and 
visit  the  offices  of  his  attorney  in  Jackson  un- 
less accompanied  by  a  heavy  guard,  and  tlint 
because  of  said  facts  he  has  not  had  any  renfinn- 
able  chance  or  opportunity  to  get  ready  for 
trial;  that  within  a  few  minutes  after  the  in- 
dictment was  returned  he  was  caiied  into  court 
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and  his  trial  set  for  the  morning  of  the  third 
da;  thereafter;  that  the  scene  of  the  killing 
ia  abont  9  miles  from  the  conrtbouae,  and  that 
his  witnesses  live  and  reside  in  various  sections 
of  Breathitt  county  and  about  said  scene,  and 
from  8  to  16  miles  from  Jackson;  and  that  it 
has  been  impossible  to  get  In  touch  with  all  of 
them,  or  to  m  anywise  prepare  and  condnct  an 
intelliKent,  just,  and  reasonable  defense  in  this 
case,  such  as  tikat  to  which  he  la  entitled  un- 
der the  law." 

But  his  motion  was  overruled,  and  this  be 
urges  as  a  ground  for  reversaL  There  is 
a  ]uat  and  widespread  sentiment  throughout 
the  state  against  unreasonable  delay  in  the 
trial  of  criminal  cases,  and  this  fueling  has 
sometimes  caused  trials,  especially  in  cases 
attracting  more  than  ordinary  Interest,  to 
be  pressed  with  more  dispatch  than  Is  be- 
coming In  the  ordeily  administration  of  Jus- 
tice, or  than  is  consistent  with  the  right  to 
a  fair  trial  in  form  as  well  as  substance  that 
every  accused  person  should  have.  And  it  Is 
sometimes  unfortunately  true  that  the  baste 
with  which  trials  are  conducted  is  accelerat- 
ed by  the  constraining  urgency  of  an  excited 
popular  demand.  We  appreciate  fully  tlie 
importance  as  well  as  the  necessity  for  a 
prompt  hearing  and  disposal  of  criminal  cas- 
es, and  in  no  case  have  we  hindered  the 
early  enforcement  of  the  law  by  ordering  a 
new  trial  because  a  continuance  was  not 
granted,  unless  it  clearly  appeared  that  the 
substantial  rights  of  the  accused  were  preju- 
diced by  the  ruling.  But  the  speedy  trial 
to  which  both  the  accused  and  the  common- 
wealth are  entitled  does  not  mean  that  either 
shall  be  so  hurried  as  not  to  afford  full  and 
fair  opportunity  to  each  to  prepare  the  case. 

It  Is  not  the  purpose  of  the  law  to  deprive 
any  person  of  his  life  or  liberty  without  giv- 
ing him  reasonabde  opportunity  to  establish 
his  innocence,  and  the  dignity  and  majesty 
of  the  law  can  be  better  vindicated  by  allow- 
ing this  opiX)rtunlty  than  by  forcing  the  ac- 
cused into  a  trial  so  soon  after  the  commis- 
sion of  the  offense  with  which  he  is  charged 
as  that  he  cani\pt  In  reason  be  prepared  to 
answer  with  the  care  and  preparation  de- 
manded by  the  nature  of  the  charge  against 
him.  What  Is  a  reasonable  opportunity  to 
prepare  for  trial,  and  what  time  should  be 
given,  must  necessarily  depend  on  the  facts 
and  circumstances  of  each  case,  and  conse- 
quently this  matter  must  be  left  in  a  large 
measure  to  the  discretion  of  the  trial  court, 
subject  to  review  by  this  court 

It  is  not  of  course  Indispensable  when  a 
motion  for  a  continuance  Is  made  that  the 
case  should  be  continued  until  the  next  term 
of  the  court,  or  for  any  certain  time.  All 
that  is  required  Is  that  the  accused  and  his 
counsel  shall  have  such  time  as  the  nature 
of  the  case  and  the  circumstances  surround- 
ing it  appears  to  be  necessary  to  enable  them 
to  prepare  for  trial.  A  postponement  for  a 
few  days  may  answer  this  purpose,  or  If 
need  be  a  special  term  may  be  called,  and 
with  the  nnmerous  circuit  districts  in  the 


state  there  la  no  reason  why  the  tzlal  of  any 
case  should  be  unreasonably  delayed. 

But  when  a  man  stands  charged  with  a 
capital  offense,  and  may.  In  the  discretion  of 
the  Jury,  be  deprived  of  bis  Ufe  or  his  liberty 
forever,  it  is  of  the  highest  importance  that 
he  should  have  such  time  and  opportunity  to 
make  his  defense  as  the  grave  nature  of  the 
accusation  and  its  consequences  demand,  and 
under  the  unusual  conditions  shown  by  the 
record  we  do  not  think  that  the  appellant 
was  given  this  time  and  opportunity.  It  is 
true  he  had  employed  counsel  to  defend  him, 
and  it  does  not  appear  that  any  witness 
whose  evidence  he  desired  was  absent  from 
the  trial.  .But  the  mere  presence  of  witness- 
es and  the  services  of  counsel  is  only  a  part 
of  the  preparation  needed  In  important  cases. 
The  accused  may  in  some  cases  have  every 
witness  that  he  needed  in  the  courthouse  and 
be  represented  by  able  oonusel,  and  yet  not 
have  the  time  for  preparation  that  he  shonld 
be  allowed  in  order  to  properly  present  bis 
defense. 

In  the  case  we  have,  three  days  after  tbe 
indictment  and  ten  days  after  tlie  cranmiasion 
of  the  crime  charged,  the  accused  was  pat 
upon  his  trial,  and  It  might  be  said  tliat 
there  were  only  two  days  intervening  between 
the  finding  of  tbe  Indictment  on  Monday  and 
the  beginning  of  the  trial  on  the  following 
Thursday  morning.  During  all  this  time  he 
was  lodged  in  Jail,  and  we  think  did  not  have 
the  time  for  preparation  that  the  taw  In  rea- 
son gives.  This  conit  has  in  many  cases 
emphasized  its  purpose  not  to  permit  tech- 
nical errors  to  Interfere  with  the  execution 
of  Judgments  rendered  after  a  fair  trial,  and 
has  time  and  again  said  that  It  would  not 
reverse  cases  unless  It  appeared  that  the  sub- 
stantial rights  of  the  accused  were  prejudiced 
by  some  ruling  of  the  trial  court  But  we 
have  also  condemned  in  equally  emphatic 
terms  the  disposition  sometimes  brought  to 
our  attention  of  trial  courts  to  hurry  tl>» 
accused  into  tbe  trial  of  a  capital  case  with- 
out giving  him  reasonable  time  for  prepara- 
tion; and  in  order  that  tbe  trial  courts  In 
tbe  state  may  have  again  brought  to  their 
attention  the  importance  of  allowing  reason- 
able time  for  pr^taratlon  we  repeat  here 
what  was  said  in  Penman  r.  Com.,  141  Ky. 
660,  183  S.  W.  540: 

"B}very  person  accused  of  crime,  however 
guilty  he  may  be,  or  whatever  the  natnie  of 
the  crime  charged  against  him,  is  entitled  to  a 
fair  opportunity  to  prepare  and  present  his  de- 
fense. It  is  not  the  purpose  of  the  law  to  deny 
any  person  accused  of  crime  of  the  high  privi- 
lege of  establishing  his  innocence.  And  when- 
ever it  has  appeared  to  this  court  that  the  ac- 
cused was  deprived  of  a  reasonable  opportunity 
to  explain  away  his  guilt,  or  was  forced  into 
trial  withoat  reasonable  opporttmity  for  prepa- 
ration, we  have  not  failed  to  grant  a  new  trial : 
because,  however  desirable  in  the  interest  of 
justice  a  speedy  trial  may  be,  it  is  of  much 
greater  importance  that  the  law  of  the  land 
should  be  administered  in  an  orderly  and  delib- 
erate way,  so  that  every  person  arraigned  fox 
crime  may  have  in  truth  a  fair  trial." 
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And  alao  the  following  from  Samuels  t. 
Com.,  154  Ky.  758, 159  S.  W.  576: 

"We  recognize  that  it  is  important  in  the 
administration  of  the  criminal  law  that  a  trial 
may  be  had  as  speedily  after  the  transaction 
ander  investigation  as  a  decent  regard  for  the 
rights  ot  the  accused  will  permit,  but  it  is 
more  important  that  the  trial  should  be  fair 
than  that  it  should  be  speedy.  The  peace  and 
«nder  of  society  demand  that  persons  charged 
with  crime  should  be  brought  to  an  early  trial 
and.  if  guilty,  coniricted  and  punished ;  but, 
while  this  is  so,  the  right  of  the  accused  to  rea- 
sonable time  and  opportunity  to  prepare  and 
present  his  defense  and  establish  bu  innocence, 
if  he  can.  should  not  be  lost  sight  of,  or  the 
trial  conducted  in  such  haste  as  to  deny  the 
accused  the  right  to  be  heard  in  his  own  behalf." 

[I]  As  a  fortber  ground  of  reversal  It  is 
urged  that  tbe  trial  court  committed  error 
in  permitting  tbe  dying  declaration  of  the 
deceased  to  be  admitted  as  evidence,  on  the 
ground  that  it  was  not  sufficiently  shown 
that  the  declaration  was  made  under  a  sense 
of  impending  death  and  at  a  time  when  the 
deceased  did  not  have  any  expectation  or 
hope  of  recovery.  Biggs  v.  Com.,  150  Ky. 
675,  150  S.  W.  803.  The  deceased  was  shot 
about  11  o'clock  in  the  morning  and  died  on 
the  same  day  about  6  o'clock  in  the  evening. 
The  evidence  clearly  establishes  that  no  per- 
son held  out  to  Mm  the  slightest  hope  of  re- 
covery, and  that  he  was  fully  convinced 
that  his  wounds  were  fatal.  He  did  not  say 
in  words  that  he  was  golug  to  die,  or  that 
he  conld  not  recover,  nor  did  any  one  tell 
him  that  his  wounds  were  fatal,  or  that  he 
had  only  a  short  time  to  live;  but  he  did 
say  several  times  and  to  more  than  one  per- 
son that  "he  was  going  to  die,"  that  "he  was 
kUled,"  that  "they  killed  him,"  and,  there 
being  no  facts  or  circumstances  tending 
to  controvert  this  certainty  of  impending 
death,  his  dying  declaration  was  proper- 
ly admitted.  As  was  said  In  Peoples  v.  Com., 
8fZ  Ky.  487,  9  S.  W.  509,  810,  10  Ky.  Law 
Bep.  846: 

"The  law  does  not  require,  as  a  condition  to 
tbe  competency  of  the  statement  as  a  dying 
declaration,  that  the  injured  party  shall,  in  ex- 
press words,  declare  that  he  knows  he  is  about 
to  die,  or  that  he  shaU  make  use  of  equivalent 
language.  His  recognition  of  Impending  disso- 
lution may  be  shown  in  this  way,  but  the  law 
docs  not  limit  to  tliis  mode  alone." 

To  the  same  ^ect  are  Com.  v.  Matthews, 
SO  Ky.  287,  12  8.  W.  883,  11  Ky.  Law  Rep. 
505;  Amett  T.  Com.,  114  Ky.  698,  71  S.  W. 
635,  24  Ky.  Law  Rep.  1440 ;  Com.  v.  Hargis, 
124  Ky.  356,  99  8.  W.  848,  80  Ky.  Law  Rep. 
610;  Alsop  V.  Com.,  164  Ky.  171, 175  S.  W.  T. 

[I]  Only  so  much  however,  ot  a  dying  dec- 
laration as  details  such  tacts  and  circum- 
stances as  It  would  be  competent  for  the 
declarant  to  relate  on  the  witness  stand  If 
be  had  not  been  killed  is  admissible.  In 
other  words,  what  the  declarant  said  or  did, 
or  tbe  accused  said  or  did,  at  the  time  Is 
competent;  but  mere  expressions  of  opinion 
by  tbe  de<Aarant,  that  do  not  involve  a  state- 
ment ot  any  fact  ae  drcumstance  oonneeted 


with  the  transaction,  are  not  competent  And 
so  It  was  Inadmissible  and  prejudicial  to  al- 
low witnesses  to  testify  that  the  declarant 
said  the  accused  "shot  me  for  nothing,"  as 
this  was  not  the  relation  of  any  fact  or  cir- 
cumstance connected  with  the  homicide,  but 
merely  an  expression  of  his  opinion.  In 
several  cases  this  court  has  ruled  evidence 
of  this  nature  Incompetent  Collins  v.  Com., 
12  Bush,  271 ;  Jones  v.  Com.,  46  S.  W.  217, 
20  Ky.  Law  Rep.  355;  Starr  v.  Com.,  97  Ky. 
193,  30  S.  W.  397,  16  Ky.  Law  Rep.  843; 
Cleveland  v.  Com.,  101  S.  W.  931,  81  Ky. 
Law   Rep.  115. 

For  the  errors  noticed,  the  Judgment  is 
reversed,  with  directions  to  proceed  in  con- 
formity with  this  opinion. 


LOUISVILLE   SOAP   CO.   t.  LOUISVILLE 

COTTON  OIL  CO. 
(Court  of  Appeals  of  Kentucky.     Feb.  8,  1916.) 

1.  Vkndob  and  Fubohaber  4=»177— Sfbcitio 
Pbopkbtt— Mistake  in  Quantity— Accept- 
ing Deed  with  Knowledge— Mkboeb. 

Plaintiff  offered  to  purchase  defendant  com- 
pany's oU  plant,  being  the  entire  property  own- 
ed by  that  company  on  the  west  side  of  Floyd 
street,  consisting  of  about  6  acres,  one-third  to 
be  paid  in  cash,  and  the  balance  in  inataUments. 
Defendant  accepted  the  offer  without  saying 
anything  about  the  quantity  ot  land  in  the  par- 
cel. Plaintiff,  after  learning  that  the  parcel 
contained  only  S%  acres,  accepted  without  ob- 
jection a  deed  accurately  describing  the  prop- 
erty without  specifying  the  quantity,  and  made 
the  cash  payment.  UtM.  that  plaintiff  was 
not  entitled  to  a  credit  on  the  deferred  payments 
for  the  value  of  the  shorti^se  in  the  quantity  of 
such  land,  since  all  previous  negotiations  be- 
tween the  parties  were  merged  in  such  accepted 
deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  364 ;  Dec.  Dig.  <85>177.] 

2.  Vbndob  and  Pcbohaseb  «=>166— SPEomo 
Tbaot— AocEPTiNO  Deed  with  Knowledge 
OF  Shortage— Motive— Etfbct. 

The  fact  that  plaintiff  after  defendant's  ac- 
ceptance of  his  offer  to  purchase  contracted  for 
a  large  qnantity  of  supplies  for  which  he  re- 
quired the  plant  as  a  storehouse  which  influenc- 
ed him  to  conclude  the  purchase  after  learning 
of  the  shortage,  was  immaterial,  since  plain- 
titTs  private  motives  for  accepting  the  property 
could  not  affect  tbe  legal  rights  and  obligations 
of  the  parties  under  the  completed  contract  em- 
bodied In  the  deed. 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  330,  331;  Dec.  Dig. 
«s»166.] 

Appeal  from  Circuit  Court,  JefFerson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  the  Louisville  Soap  Company 
against  the  Louisville  Cotton  Oil  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Humphrey,  Mlddleton  ft  Humphrey,  of 
LouisviUe,  for  appellant  O'Doherty  ft  Yonts, 
of  Louisville,  for  appellee. 

THOilAS,  J.  [1,2]  On  and  prior  to  Jan- 
uary 18, 1918,  the  ai^ellee  was  the  owner  of 
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a  parcel  of  land  In  the  city  of  Louisville, 
upon  which  had  been  constructed  many  build- 
ings and  appurtenances,  all  of  which  were 
suitable  for  the  use  of  the  appellant  in  its 
business  of  manufacturing,  and  selling  at 
wholesale,  soap.  The  appellant  desired  to 
purchase  Oils  property,  and  on  the  day  men- 
tioned it  submitted  in  writing  to  the  James 
H.  Button  Company,  a  real  estate  agent  who 
had  the  property  listed  for  sale,  a  proposition 
to  purchase  same,  which  proposition,  omitting 
heading  and  signature,  is  as  follows: 

"You  are  authorized  to  offer  eighty  thousand 
dollars  ($80,000.00)  for  the  Louisville  Cotton 
Oil  plant  on  iloyd  and  Southern  Railroad,  being 
the  entire  property  owned  by  that  company  on 
the  west  side  of  Floyd  street,  consisting  of 
about  six  acres,  more  or  less,  together  with  all 
improvements  thereon,  including  machinery, 
tools  and  appliances,  motor  trucks,  wagons,  of- 
fice furniture  and  fixtures;  in  fact,  all  of  the 
property  of  said  Louisville  Cotton  Oil  Company, 
with  the  exception  of  tank  cars  and  material 
and  exclusive  appliances  for  repairing  same,  ma- 
terials and  products  on  hand  finished  and  un- 
finished ;  payable  twenty-five  thousand  dollars 
($25,000.00)  cash  upon  delivery  of  deed,  twenty- 
five  thousand  dollars  ($25,000.00)  in  one  year; 
thirty  thousand  dollars  ($;i0,000.00)  in  two 
years,  all  with  interest  at  six  per  cent.,  payable 
semiannually. 

"You  are  to  secure  general  warranty  deed  free 
of  all  incumbrances  and  possession  on  or  before 
February  1,  1915.  In  the  event  we  secure  pos- 
session prior  to  February  1,  1915,  we  will  as- 
sume all  taxes  for  1916. 

"This  offer  for  acceptance,  and  will  not  be 
recalled  prior  to  January  14,  1915." 

On  the  same  day  the  appellee  accepted  this 
proposition  by  a  writing  thereon  duly  signed 
by  it,  which  Is  in  these  words: 

"The  foregoing  proposition  was  accepted  by 
order  of  the  board  of  directors  at  their  meeting 
held  the  13tb  day  of  January,  1915." 

Between  that  time  and  the  20th  of  January 
it  was  discovered  by  the  Kentucky  Title 
Company,  who  had  been  employed  by  appel- 
lant to  Investigate  the  title  to  the  property, 
that  It  contained,  not  6  acres,  but  only  3.527 
acres.  This  information  in  regard  to  the 
contents  of  the  plot  of  ground  was  lAparted 
to  the  appellant,  and  it  immediately  notified 
the  real  estate  agent  to  whom  It  had  ad- 
dressed the  proposition  to  purchase.  Neither 
party  seems  to  hare  paid  any  further  atten- 
ticni  to  this  discovery,  and  on  January  20th 
a  deed  was  duly  executed  and  delivered  to 
the  appellant  by  the  appellee  conveying  all 
of  its  property  and  plant  on  Floyd  street  and 
Southern  Railway,  being  its  entire  property 
owned  on  the  west  side  of  Floyd  street  The 
descrliJtion  of  the  property  In  the  deed  Is  by 
metes  and  bounds,  and  Is  very  accurate,  and 
there  Is  no  mention  whatever  in  it  as  to  the 
number  of  acres  contained  In  the  boundaries 
of  land  conveyed. 

At  the  time  of  the  acceptance  of  this  deed 
no  objection  was  made  by  appellant  of  any 
shortage  in  the  quantity  of  the  land  being 
conveyed,  although  it  had  learned  some  days 
before  of  the  existence  of  the  shortage. 
After  it  bad  acquired  knowledge  of  the  short- 
age it  paid  the  consideration  for  the  pur- 


chase by  the  payment  of  the  $25,000  cash  at 
the  time  and  executing  its  two  notes,  one 
for  $25,000,  and  payable  one  year  from  date, 
and  the  other  for  $30,000,  payable  two  years 
from  date,  all  In  exact  accord  with  the 
written  offer  to  purchase  which  it  made  on 
January  13th. 

On  the  16tb  day  of  March  following  a  pe- 
tition was  filed  In  the  Jefferson  circuit  court, 
chancery  branch,  division  1,  setting  up  the 
facts  herein  recited,  including  the  acceptance 
of  the  deed  with  knowledge  of  the  shortage, 
and  alleging  that  the  amount  of  the  shortage 
was  something  near  2V&  acres,  and  charging 
that  the  reasonable  market  value  of  this 
shortage  would  be  $7,419,  and  asking  that 
It  be  given  judgment  against  the  appellee  for 
this  sum,  and  that  It  be  credited  on  the  de- 
ferred payments.  A  demurrer  was  filed  by 
appellee  to  this  petition,  which  was  sus- 
tained by  the  court,  and,  the  appellant  de- 
clining to  plead  further,  its  petition  was  dis- 
missed, and  it  prosecutes  this  appeal. 

It  may  be  stated  before  considering  the 
real  merits  of  the  case  that  It  was  alleged 
in  the  petition  that  appellant,  on  the  faith 
of  procuring  this  proiierty,  after  the  accept- 
ance of  its  propositions  to  purchase,  had 
made  contracts  for  large  quantities  of  sup- 
piles  to  be  used  by  It  In  the  manufacture 
of  soap,  and  that  It  needed  the  buildings 
upon  this  property  In  which  to  store  the 
supplies,  and  that  this  was  at  least  to  some 
extent  an  Inducement  for  it  to  accept  the 
deed  without  protest. 

We  deem  It  necessary  to  devote  but  little 
of  this  opinion  to  the  consideration  of  this 
contention.  If  the  acceptance  of  this  deed, 
under  the  circumstances  shown,  deprives  the 
appellant  of  the  relief  which  it  seeks,  its 
private  reason  for  doing  so  could  not  change 
the  rights  of  the  parties  In  the  eyes  of  the 
law,  and  most  especially  so  of  a  reason  of 
the  character  herein  urged;  because  the 
present  and  pressing  needs  of  the  appellant 
to  tise  the  property  for  storage  purposes 
could  not  convert  Its  unqualified  acceptance 
of  the  deed  into  a  qualified  one,  nor  could 
such  needs  be  given  the  effect  to  nullify  the 
rule  of  law,  whatever  that  is,  as  to  the 
rights  of  the  parties  arising  from  the  facts. 
The  question  then  for  determination  Is,  not 
so  much  as  to  the  rights  of  the  parties  when 
by  either  frauii  or  mistake  there  Is  discov- 
ered to  be  a  large  shortage  in  the  amount 
of  land  intended  to  be  conveyed,  but  what 
are  the  rights  of  the  parties  to  a  sale  of  a 
specific  piece  of  property,  accurately  describ- 
ed in  the  deed,  and  which  description  shows 
(or  could  have  been  ascertained  by  a  slight 
calculation)  that  the  shortage  exists,  and 
with  full  knowledge  of  this  fact  the  deed  is 
accepted  by  the  vendee,  and  the  considera- 
tion paid  as  agreed  In  the  original  proposi- 
tion to  purchase,  with  no  fraud  being  prac^ 
ticed,  or  mistake  made  by  any  one,  and  the 
deed  accepted  without  any  suggestions  of 
dissatisfaction  and  vitboutypiotest.    To  our 
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minds  this  question  is  easy  of  solution.  It 
is  a  well-established  principle  of  law  that, 
whensoever  a  contract  Is  entered  Into  and 
becomes  binding  upon  the  respective  parties 
thereto,  it  merges  into  itself  all  preceding 
stipulations  or  propositions  or  counter  prop- 
ositions which  may  have  been  considered 
by  the  parties  to  the  contract;  and  this 
doctrine  applies  to  the  execution  of  deeds  of 
conveyances  of  land  with  equally  as  much 
force  as  to  other  classes  of  contracts.  Dev- 
lin on  Deeds  (2d  Ed.)  8  850 ;  Elliott  on  Con- 
tracts, vol.  3,  S  2264 ;  Read  v.  Loftus,  82  Kan. 
485,  108  Pac.  860,  31  L.  R.  A.  (N.  S.)  457, 
and  notes  thereto;  Marshall's  Heirs  v.  Mc- 
Connell's  Heirs,  1  Lltt.  419;  McGulre  v. 
Pleratt  7  Ky.  Law  Rep.  765;  Craig  v. 
Walker,  7  S.  W.  540,  9  Ky.  Law  Rep.  903; 
Weller  et  al.,  Trustees,  v.  Fidelity  Trust  & 
Safety  Vault  Co.,  64  S.  W.  848,  28  Ky.  Law 
Rep.  1136;  Butt  v.  Riffe,  78  Ky.  366;  Bird 
T.  Bank  of  Willlamstown,  13  S.  W.  430,  11 
Ky.  Law  Rep.  868;  Jones  v.  Prewitt,  12S 
Ky.  496,  108  S.  W.  867,  33  Ky.  Law  Rep. 
368;  Vlcroy  v.  A'lcroy,  20  Ky.  Law  Rep.  47, 
46  S.  W.  75;  Fnson  v.  Chestnut,  109  S.  W. 
1192,  33  Ky.  Law  Rep.  249 ;  and  other  cases 
which  might  be  dted. 

In  the  case  of  Marshall's  Heirs  v.  Mc- 
CJonnell's  Heirs,  supra*  the  facts  were  that 
McConnell  had  executed  a  bond  to  convey 
a  tract  of  land  containing  500  acres  to  Mar- 
shall. Both  of  these  parties  died  before  the 
conveyance  was  made,  and  the  heirs  of  Mar> 
shall  brought  suit  against  the  heirs  of  Mc- 
Connell to  compel  the  conveyance,  which  was 
subsequently  done,  and  afterwards  a  contro- 
versy arose  between  the  parties  In  which 
some  of  them  sought  to  ignore  the  deed  and 
to  assert  rights  under  the  previously  ex- 
ecuted bond,  which  was  denied  to  them  by 
this  court  in  the  following  language : 

"^The  damages  which  might  have  been  recover- 
ed in  the  suit  brought  for  a  breach  of  the  con- 
dition of  the  bond  were  satisfied  by  tbe  deeds 
received  by  Marshall ;  the  office  of  the  bond 
bad  become  extinct,  and  no  action  could  there- 
after be  maintained  npon  it" 

In  tbe  McGulre  Case  the  opinion  Is  not 
reported  in  full,  but  the  abstract  states  the 
rule  to  he  as  follows: 

"A  vendee  cannot  resist  recovery  on  the  pur- 
chase-money notes  upon  the  ground  that  the 
vendor  sold  and  bound  himself  by  title  bond  to 
convey  a  greater  quantity  of  land  than  was 
afterwards  foand  to  be  inside  the  boundary  of 
the  tract ;  he  having  surrendered  the  title  bond 
and  accepted  a  deed  knowing  of  the  deficiency." 

In  the  Craig  Case,  supra,  damages  were 
sought  for  trespass  to  land.  Craig  had  pur- 
chased the  laud  by  title  bond  only  from  the 
heirs  of  one  Maddox,  who  himself  had  pur- 
chased tbe  land  by  title  bond  only  from  one 
Dawson.  In  order  to  obtain  a  deed,  Craig 
filed  suit  against  the  heirs  of  Maddox  for 
that  purpose,  which  resulted  in  tbe  master 
commissioner  executing  to  him  a  deed,  but 
before  it  was  made  a  survey  of  tbe  land  was 
ordered,  and  a  portion  of  it  was  not  included 


In  tbe  deed,  because  it  was  found  that,  al- 
though It  bad  been  in  possession  by  Craig,  it 
was  not  owned  by  Maddox.  Craig  accepted 
the  deed  with  full  knowledge  that  this  part 
of  the  land  had  been  excluded,  although  it 
was  covered  by  the  title  bond  under  which  he 
held  it,  and  it  was  upon  this  excluded  land 
that  the  trespass  had  been  committed  for 
which  he  filed  his  suit  It  will  be  seen  that 
tbe  land  in  controversy  there  was  not  includ- 
ed by  the  deed,  but  was  covered  by  the  title 
bond.  He  was  not  allowed  to  recover,  and, 
denying  him  such  right,  this  court  said: 

"He  received  the  deed  and  held  and  claimed 
only  the  land  conveyed  by  it  for  some  time, 
with  the  knowledge  of  the  fact  that  the  survey 
and  deed  excluded  the  land  in  controversy. 
*  *  *  Tbe  deed  has  remained  all  tbe  time  in 
full  force,  with  the  appellant  claiming  under  it. 
The  deed  merged  the  title  bond,  and  the  appel- 
lant's right  ol  property  is  limited  within  the 
boundary  of  the  deed,  and  that  the  fact  that  the 
appellant  held  the  actual  possession  of  the 
land  within  the  boundary  of  tbe  deed  would 
not  extend  either  an  actual  or  constructive  pos- 
session beyond  the  deed  boundary." 

In  the  case  of  Weller  et  al..  Trustees,  v. 
Fidelity  Trust  &  Safety  Vault  Co.,  supra,  the 
question  was  whether  the  purchaser,  when 
sued  upon  the  purchase  notes,  could  be  al- 
lowed a  rebate  because  of  the  existence  of  an 
easement  on  the  property  at  the  time  of  the 
acceptance  of  the  deed,  which  easement  cov- 
ered a  strip  of  the  lot  in  controversy  15  feet 
wide  and  for  its  entire  length,  and  consti- 
tuted a  part  of  one  of  the  streets  of  the  city. 
It  appeared,  however,  that  the  existence  of 
this  easement  was  known  by  the  purchaser 
at  the  time  of  the  acceptance  of  the  deed,  and 
this  court,  in  denying  any  credit  by  reason 
thereof  on  the  purchase-money  notes,  said: 

"The  street  was  an  open  and  notorious  high- 
way upon  the  land  at  the  time  of  the  purchase. 
The  occupancy  and  use  of  the  strip  as  part  of 
the  street  is  not  a  breach  of  the  warranty.  It 
was  only  open  and  visible,  but  the  vendees  were 
acquainted  with  all  the  facts,  and  knew  that  it 
was  a  public  street  of  the  city  of  Louisville. 
It  is  said  in  Butt  v.  Riffe,  78  Ky.  356:  'It  is 
no  eviction  for  which  tbe  grantor  can  be  made 
liable  when  the  land  is  taken  for  public  use; 
and  the  purchaser,  when  a  public  highway  is  on 
the  land  at  the  date  of  his  purchase,  must  be 
held  to  know  of  its  existence,  and  to  have  made 
his  bargain  with  a  knowledge  of  the  inconven- 
ience resulting  from  It.'  The  same  doctrine  was 
enunciated  in  Bird  v.  Bank  of  Willlamstown, 
etc.,  13  S.  W.  430,  11  Ky.  Law  Rep.  868." 

In  the  case  of  Jones  v.  Prewitt,  supra,  an 
effort  was  made  to  force  the  vendee  by  an  ac- 
tion for  a  specific  performance  to  accept  a 
conveyance  of  the  laud  and  to  specifically 
perform  the  contract.  This  was  resisted  be- 
cause of  the  existence  across  the  land  of  a 
right  of  way  for  the  construction  of  a  rail- 
road, of  which  the  vendee  had  full  knowl- 
edge at  the  time  of  entering  Into  the  contract 
for  the  purchase  of  the  land.  This  court  dis- 
allowed plaintiff  any  relief,  and  refused  spe- 
cific performance  upon  grounds  not  pertinent 
to  the  question  in  this  case.  Upon  the  point 
here  being  considered,  this  court,  however, 
said: 
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"If  Jones,  after  entering  into  the  contract, 
had,  after  the  land  was  surveyed  and  the  quan- 
tity ascertained,  accepted  a  deed  in  which  be 
obligated  himself  to  pay  for  the  whole  number 
of  acres,  with  knowledge  of  the  incumbrance, 
it  might  reasonably  be  said  that  in  entering  into 
the  contract  he  consented  to  pay  for  the  land 
included  in  the  right  of  way ;  and  we  conclude 
that  the  fact  that  the  vendees  in  the  case  cited 
had  accepted  deeds  was  a  potent  factor  in  in- 
ducing the  court  to  hold  that  they  could  not  have 
an  abatement  of  the  purchase  price.  Whatever 
the  reason  for  the  opinions,  we  are  not  disposed 
to  extend  the  doctrine  laid  down  in  these  cases 
so  as  to  embrace  an  executory  contract  like  the 
one  before  us." 

In  the  case  of  Fason  v.  Chestnut,  supra, 
■without  setting  forth  the  facts  by  which  the 
question  was  presented,  this  court,  in  touch- 
ing upon  the  qnestion  here  involved,  says: 

"It  appears,  however,  that  although,  by  the 
terms  of  the  title  bond,  the  purchase  price  was 
to  be  paid  when  the  title  was  perfected,  James 
M.  Hays  thereafter  accepted  a  special  warranty 
deed  from  Chestnut  and  wife  to  the  land  in 
question,  and  this  deed  contained  no  provision  in 
regard  to  perfecting  the  title.  The  effect  of  the 
special  warranty  was  simply  to  warrant  the  title 
against  D.  T.  Chestnut  and  those  claiming  un- 
der him.  We  are  therefore  of  opinion  that  the 
title  bond  was  merged  into  the  deed,  and  the 
latter  now  constitutes  the  sole  agreement  be- 
tween Chestnut  and  Hays." 

In  the  case  of  Vlcroy  y.  Vlcroy  a  Bimilar 
question  was  involved.  A  suit  had  been  filed 
to  recover  purdutse-money  notes,  and  a  de- 
fense was  made  to  the  effect  that  a  deed 
which  a  wife  executed  to  her  husband  creat- 
ed a  cloud  upon  the  title,  but,  inasmuch  as 
the  wife  could  not  convey  land  direct  to  her 
husband,  this  court  determined  that  such 
deed  constituted  no  cloud,  and  that  the  exist- 
ence of  the  deed  presented  no  defense,  but 
It  also  stated  in  addition: 

"That  the  vendee  had  notice  of  the  existence 
of  this  deed  at  the  time  he  accepted  his  deed, 
and  this  fact  would  prevent  him  relying  upon 
the  existence  of  that  old  deed  as  a  defense  in  a 
suit  to  collect  the  purchase  money." 

We  do  not  regard  the  authorities  cited  by 
appellant  as  conflicting  with  those  herein- 
before considered.  One  df  the  leading  cases 
upon  which  he  relies  is  that  of  Rust  v.  Car- 
penter, 158  Ky.  672,  166  S.  W.  180.  That 
suit  was  brought  to  recover  the  amount  of 
an  unpaid  purchase  note,  and  the  defense 
was  that  the  note  had  been  executed  as  part 
purchase  for  a  farm  supposed  to  contain  60 
acres,  more  or  less.  It  was  alleged  as  a  de- 
fense that  the  vendor  represented  and  war- 
ranted that  there  were  that  number  of  acres 
in  the  tract,  and  that  the  appellant  believed 
It  and  relied  upon  It,  but  that  it  was  sub- 
sequently discovered  that  there  were  only 
413/b  acres  In  the  farm.  The  court  allowed 
an  abatement  for  this  deficiency,  but  It  said 
nothing  in  the  opinion  militating  against  the 
views  hereinbefore  expressed  relative  to  the 
facts  of  this  Instant  case.  On  the  contrary, 
It  based  its  opinion  solely  upon  the  fact,  not 
only  that  there  had  been  deceit  and  fraud 
practiced  by  the  vendor,  but  also  that  the 
vendee  was  Ignorant  as  to  the  number  of 
acres  In'  the  tract  at  the  time  he  accepted  the 


deed  and  executed  the  notes,  and  this  court. 
In  allowing  relief  to  the  vendee  because  of 
the  deficiency,  said: 

"Relief  against  the  same  [deficiency]  wiH  be 
granted  if  at  the  time  the  parties  are  ignorant  of 
the  deficiency,  or  the  vendee  is  deceived  by  the 
misrepresentations  of  the  vendor  as  to  the  quan- 
tity." 

The  case  of  Jenkins  v.  Jenkins,  153  Ky. 
163,  154  S.  W.  937,  also  relied  upon  by  appel- 
lant Is  likewise  not  In  point.  There  the  land 
was  bought  by  the  acre,  and,  although  a 
portion  of  It  was  not  owned  by  the  vendor  at 
the  time,  still  the  vendee  had  a  right  to  pre- 
sume that  the  vendor  would  acquire  title  to 
that  piece  of  land,  and  thus  be  enabled  to 
comply  with  his  contract,  agreeing  to  con- 
vey the  entire  body,  Including  this  small 
tract,  and,  if  he  should  not  do  so,  to  respond 
In  damages  for  bis  failure. 

There  was  no  particular  piece  of  land  or 
any  quantity  of  land  In  the  instant  case 
which  the  appellant  Intended  to  buy,  or  ex- 
pected that  It  was  buying,  and  which  It  fail- 
ed to  obtain  by  the  deed  made  to  It  by  ap- 
pellee. The  offer  of  purchase  was  for  the 
plot  of  land  which  the  appellee  owned  west 
of  Floyd  street,  and  for  no  other  land,  and 
It  must  be  remembered  that  the  only  place 
In  which  there  Is  any  attempt  to  state  the 
number  of  acres  in  this  plot  of  ground  is 
found  In  the  offer  of  appellant  to  purchase 
same.  Nowhere  does  it  ai^ear  that  appel- 
lee ever  represented  any  particular  number 
of  acres  to  be  contained  In  the  plot  More- 
over, In  the  Jenkins  Case  the  vendee  under- 
took to  convey  all  of  the  land  within  certala 
boundaries,  but  it  turned  out  that  he  did  not 
own  all  of  the  land  within  the  boundaries. 
Not  80  in  the  Instant  case.  The  appellee 
owned  all  of  the  land  within  the  boundaries 
set  forth  in  the  deed,  bnt  which,  however, 
did  not  Include  the  number  of  acres  stated.ln 
the  offer  to  purchase,  bnt  the  title  to  all  of 
the  land  embraced  in  the  boundaries  was 
owned  by  the  appellee,  and  it  conveyed  all 
that  land  to  the  appellant.  It  obtained  by 
the  deed  the  specific  piece  of  property  about 
which  all  of  the  negotiations  had  taken  place, 
and,  with  full  knowledge  of  the  number  of 
acres  which  it  contained.  It  accepted  the 
deed  without  protest,  and  the  terms  of  the 
purchase  were  fully  complied  with  by  It 

We  are  convinced,  not  only  from  the  aa- 
thorltles  supra,  but  from  the  general  prin- 
ciples of  the  law,  that  the  appellant  should 
be  required  to  pay  the  purchase  price  with- 
out any  abatement  on  account  of  the  al- 
leged shortage.  To  bold  otherwise  would 
force  the  appellee  to  accept  less  for  the  plot 
of  ground  sold  than  It  was  willing  to  take. 
The  price  which  It  had  fixed  for  this  particu- 
lar piece  of  ground  wa!s  $80,000,  regardless 
of  the  number  of  acres  that  it  contained, 
and  to  force  It  to  accept  a  reduction  from  the 
price  agreed  on  for  this  piece  of  property, 
amounting  nearly  to  $7,500,  would  be  noth- 
ing short  of  the  court  maklne^  contract  for 
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It  radically  different  from  what  It  was  wlll- 
tng  to  take,  and  a  contract  different  from 
what  it  did  actually  make. 

The  appellant  is  in  no  attitude  to  Insist 
npon  the  relief  which  it  seeks,  and  the  Judg- 
ment la  affirmed. 


O'BANION  ▼.  CUNNINGHAM. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1916.) 

1.  EAfiEifEirrs  «=»24— Wat— Dbed. 

Defendant,  owning  lands  to  which  a  pass- 
way  over  land  to  which  plaintiff  had  legal  title 
was  appurtenant,  and  who  had  also  acquired  by 
qnitclaUB  deed  the  right  to  use  the  passwoy, 
acquired  a  mere  easement  over  plaintiff's  land. 
[Ed.  Note.— For  ottier  cases,  see  Easements, 
Cent  Dig.  H  64-69;  Dec.  Dig.  <8=24.] 

2.  Adverse   PossEasiON    *=»60  — Wat  — Ad- 
terse  Holding. 

One  having  an  easement  orer  the  land  of 
another  cannot  change  the  character  of  his  right 
to  an  adverse  holding  of  the  land  itself,  unless 
he  either  gives  the  true  owner  actual  notice, 
or  his  acts  and  declarations  of  a  hostile  claim 
are  so  open  and  notorious  as  to  leave  no  doubt 
in  the  mind  ot  the  true  owner ;  and  the  fact  that 
one  having  an  easement  of  way  inclosed  it,  oc- 
casionally locked  the  gate  and  would  not  permit 
others  to  use  it,  and  often  allowed  his  stock  to 
pasture  on  the  way,  was  not  sufficient  to  apprise 
the  owner  of  the  land  that  the  owner  of  the 
easement  was  asserting  a  hostile  title  to  the 
land  itself. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  2^-312,  823,  828;  Dec. 
Dig.  «=>60.] 

3.  Easements  «es>81— Wat— Fobfbitubb— Ob- 
sibuotioh. 

A  right  of  way  is  not  forfeited  by  a  use 
not  contemplated  by  the  grant,  unless  such 
use  cannot  he  separated  from  that  allowed  by 
the  grant ;  so  that  an  obstruction  thereof  by  the 
owner  of  the  easement,  which  could  be  easily 
separated  from  its  lawful  use  while  it  would  be 
enjoined,  did  not  work  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  i  83;  Dec.  Dig.  <8=»31.] 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  J.  H.  Ciuiniugham  against  G. 
W.  O'Banlon.  Judgment  for  plaintiff,  and 
defendant  appeals,  and  plaintiff  prosecutes 
a  cross-appeal.  Affirmed  on  both  original 
and  cross-appeals. 

J.  H.  Settle,  of  Owenton,  for  appellant. 
Botts  &  Perry,  of  Owenton,  for  appellee. 

CliAT,  C.  Plaintiff,  J.  H.  Cunningham, 
brought  this  suit  against  defendant,  G.  W. 
O'Banlon,  to  enjoin  the  obstruction  of  a  pass- 
way,  to  recover  damages  for  its  obstruction, 
to  declare  the  passway  forfeited,  and  to 
gnlet  his  title  to  the  land  over  which  the 
passway  runs.  On  final  hearing  plaintifTs 
title  was  quieted,  and  he  was  awarded  dam- 
ages in  the  sum  of  $60,  and  the  defendant 
vras  perpetually  enjoined  from  using  the 
land  in  question  except  as'  a  'passway,  and 
was  further  enjoined  from  obstructing  the 
passway  in  any  manner.  From  this  judg- 
naent  plaintiff  appeals,  and  defendant,  claim- 


ing that  he  did  not  secure  all  the  relief  he 
was  entitled  to,  prosecutes  'a  cross-appeal. 

The  facts  are  as  follows:  On  August  17, 
1872,  one  J.  W.  Johnson,  a  remote  grantor  of 
both  plaintiff  and  defendant,  conveyed  to 
Joe  C.  Revill  a  small  tract  of  land  now  own- 
ed by  plaintiff.  The  deed  contained  the  fol- 
lowing reservation: 

"The  object  of  this  deed  is  to  convey  only  eight 
undivided  ninths  of  said  tract,  reserving  through 
the  upper  end  a  passway  of  20  feet  wide." 

After  the  purchase  by  Revill,  he  acquired 
the  other  one-ninth  Interest,  and  thus  be- 
came the  owner  In  fee.  Thereafter,  and  on 
April  3,  1884,  Revill  conveyed  the  same  land 
to  Kittle  B.  Todd  with  the  following  reserva- 
tion: 

"There  being  reserved  in  said  deed  of  Johnson 
and  wife  a  passway  of  20  feet  wide  through  the 
upper  end  of  said  land,  the  same  passway  is  also 
reserved  in  this  deed." 

On  February  2,  1910,  Kittle  B.  Todd  con- 
veyed the  land  in  question  to  plaintiff.  The 
deed  contains  no  reservation,  but  mentions 
the  fact  that  the  property  conveyed  is  the 
same  property  which  she  acquired  from  Rev- 
111,  by  deed  dated  April  3,  1884,  and  record- 
ed in  Deed  Book  31  In  the  Owen  county 
clerk's  office. 

At  the  time  of  the  conveyance  from  John- 
son to  Revill,  Johnson  was  the  owner  ot  oth- 
er lands  in  the  neighborhood  of  the  land  con- 
veyed and  of  the  tract  now  owned  by  plain- 
tiff. By  various  conveyances,  which  it  is  not 
necessary  to  set  out,  defendant,  OBanion,  ac- 
quired what  is  known  as  the  "Ice-House  Iiot" 
in  the  rear  of  plaintiff's  lot,  the  passway  In 
question;  and  also  another  lot  immediately 
adjoining  the  passway  for  practically  its  en- 
tire length.  On  April  3,  1884,  Johnson  quit- 
claimed to  John  S.  Ransdell,  one  of  the  par- 
ties through  whom  defendant  claims  all  his 
right,  title,  and  Interest  in  and  to  the  pass- 
way  in  question. 

[1]  It  will  appear  from  the  foregoing  state- 
ment that  the  legal  title  to  the  land  over 
which  the  passway  runs  is  In  plaintiff.  De- 
fendant not  only  owns  lands  to  which  the 
passway  is  appurtenant,  but  has  acquired  by 
quitclaim  deed  the  right  to  use  the  passway. 

Defendant  insists  that  bis  plea  of  adverse 
possession  and  champerty  should  have  been 
sustained.  As  bearing  on  the  character  of 
his  holding,  he  also  insists  that  Johnson,  who 
owned  only  an  undivided  elgbt-ninttas  in  the 
tract  of  land  now  owned  by  plaintiff,  could 
not  create  a  valid  easement  therein.  It  is 
unnecessary  to  determine  whether,  under  the 
circumstances  of  this  case,  defendant  can 
avail  himself  of  the  latter  contention  even 
if  sound.  It  is  sufficient  to  say  that  BevllI, 
who  purchased  eight-ninths  of  the  tract  from 
Johnson,  afterwards  purchased  the  remain- 
ing one-ninth  from  the  other  owner,  and  he, 
while  the  owner  of  the  entire  tract,  reserved 
the  same  passway  in  the  deed  which  he  made 
to  his  grantee. 
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[2]  Neither  the  plea  of  adverse  possession 
nor  of  champerty  is  available  under  the  facts 
of  this  case.  By  the  purchase  of  the  lands, 
to  which  the  passway  was  appurtenant,  and 
by  their  deeds  conveying  the  passway,  de- 
fendant and  his  grantors  acquired  a  mere 
easement  over  the  land  in  question.  Clearly, 
where  a  party  has  an  easement  over  the  land 
of  another,  he  cannot  change  the  character 
of  his  right  to  an  adverse  holding  of  the  land 
Itself,  unless  he  either  gives  the  true  owner 
actual  notice  or  bis  acts  and  declarations  of 
a  hostile  claim  are  so  open  and  notorious  as 
to  leave  no  doubt  in  the  mind  of  the  true 
owner.  The  fact,  therefore,  that  the  pass- 
way  was  inclosed,  that  the  owner  of  the  ease- 
ment occasionally  locked  the  gate  and  would 
not  permit  others  to  enjoy  the  passway,  and 
that  his  stock  would  frequently  enter  the 
passway  and  pasture  there,  is  not  sufficient 
to  apprise  the  owner  of  the  land  that  the 
owner  of  the  easement  was  asserting  a  hostile 
title  to  the  land  itself. 

The  chancellor,  therefore,  properly  held 
that  defendant  had  a  mere  right  of  way  over 
the  land  in  question,  and  had  no  right  to  use 
it  for  any  other  purpose. 

[3]  On  the  cross-appeal  It  is  insisted  that 
plaintiff  is  entitled  either  to  a  perpetual  in- 
junction, or  to  a  forfeiture  of  the  easement 
A  right  of  way  is  not  forfeited  by  a  use  not 
contemplated  by  the  grant,  unless  such  use 
is  so  interwoven  with  that  allowed  by  the 
grant  that  the  one  cannot  be  separated  from 
the  other.  McNeal  v.  Talbott,  7  Ky.  Law 
Rep.  612.  Here  the  obstruction  of  the  pass- 
way  by  defendant  can  easily  be  separated 
from  its  lawful  use.  Furthermore,  the  in- 
junction is  perpetual.  By  its  terms  defendant 
is  perpetually  enjoined  from  using  the  land 
In  question  other  than  as  a  passway,  "and 
from  maintaining  or  continuing  any  obstruc- 
tion on  said  passway  In  any  way  or  manner." 
The  effect  of  the  Judgment  is  not  only  to  en- 
join defendant  from  obstructing  the  passway 
in  future,  but  to  require  him  to  remove  all 
obstructions  which  he  placed  in  the  passway. 

Judgment  affirmed  on  both  original  and 
cross-appeals. 


LOUISVILLE  WATER  CO.  t.  LATELY. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1916.) 

BKlDENCE  «=9588  —  SUFFIOIENCT  —  SCIMTII/- 

LA  Rule— Physical  Facts. 

In  an  action  aKainst  a  water  company  for 
damiiges  to  plaintiff's  house  by  flooding,  where 
the  evidence  could  supply  the  required  scintilla 
only  upon  the  theory  inherently  imposwible  and 
at  variance  with  physical  and  mechanical  laws 
that  the  defendant  turned  the  water  into  the 
pipes  with  such  force  as  to  open  tlie  faucet  by 
unsrrewing  it  at  a  washstnnd,  the  defendant's 
motion  for  a  directed  verdict  should  have  been 
sustained. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  {  24S7 ;  Dec.  Dig.  <g=»588.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Cumnion  Pleas  Branch,  Fourth  Division. 


Action  by  H.  E.  Lally  against  the  Louis- 
ville Water  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

A.  J.  Carroll,  of  Lonisvllte,  for  appellant. 
O'Neal  &  O'Neal  and  G.  H.  Searcy,  all  oC 
Louisville,  for  appellee. 

GLARK£1,  J.  Appellee  lived  at  225  Shaw- 
nee Drive,  Louisville,  Ky.,  on  the  28th  of 
July,  1914,  and  owned  the  property.  About 
5  o'clock  In  the  afternoon  he,  his  wife,  and 
three  children  were  leaving  the  bouse  to 
spend  the  evening  with  his  brother,  when, 
through  one  of  the  children  wanting  a  drink, 
it  was  found  the  water  had  been  turned  off 
from  his  house,  and  none  could  be  drawn 
from  the  faucets.  They  left  their  home  and 
returned  about  half  past  10  o'clock  that  eve- 
ning, when  they  discovered  that  the  water 
from  the  faucet  at  the  washstand  in  the 
bathroom  on  the  second  floor  had  overflowed 
the  iMisin,  and  flooded  a  considerable  portion 
of  the  house,  damaging  the  walls,  floors,  and 
furnishings. 

Appellee  Instituted  this  action  against  ap- 
pellant, and  recovered  a  Judgment  for  $694 
for  the  damage  sustained  by  reason  of  the 
flooding  of  his  house,  and  appellant,  having 
been  denied  a  new  trial,  is  appealing. 

Appellee's  petition  as  amended  alleges  that 
the  flooding  of  bis  house  was  caused  by  the 
gross  negligence  and  carelessness  of  appel- 
lant in  suddenly  turning  on  and  into  the 
pipes  of  his  home  a  large  and  tremendous 
volume  of  water  of  extreme  velocity,  in  such 
way  and  manner  as  to  forcibly  cause  same 
to  run  through  the  faucet  and  piping  in  said 
residence,  thereby  causing  and  permitting 
said  water  to  flood  the  premises. 

The  evidence  shows  that  the  water  was 
turned  back  into  the  pipes  supplying  appel- 
lee's house  and  other  houses  In  the  neighbor- 
hood within  a  short  time  after  he  left  his 
home.  The  only  evidence  that  can  be  con- 
strued to  indicate  that  there  was  any  negli- 
gence in  the  way  in  which  the  water  was 
turned  on  again  into  these  pipes  by  appel- 
lant is  given  by  two  ladies  living  in  the  same 
square  with  appellee,  who  testify  that  when 
the  water  was  turned  on  upon  this  occasion 
the  pipes  and  faucets  In  their  homes  were 
caused  to  shake  and  to  make  such  an  unusu- 
ally loud  noise  as  to  frighten  them.  None 
of  the  pipes  or  faucets  in  any  of  these  resi- 
dences were  broken  or  bursted,  or  damaged 
in  any  way.  Appellee  testifies  that  the  fau- 
cet from  which  the  damaging  water  flowed 
was  in  perfect  condition,  both  before  and 
after  the  accident;  that  no  pipe  or  fixture 
or  fastening  in  his  home  was  hurt  or  dam- 
aged by  the  turning  on  of  the  water.  There 
is  no  explanation  in  any  of  the  proof  from 
which  it  can  be  conceived  how  the  faucet 
that  caused  this  damage  could  have  been 
turned  on  by  the  force,  volume,  or  velocity 
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ot  tbe  water  returning  Into  the  pipes,  not 
even  from  tbe  testimony  of  the  two  ladles, 
to  wbom  we  referred  above,  that  tbe  water 
had  been  turned  into  the  pipes  by  appellant 
with  such  unnecessary  and  uyusual  force  as 
to  cause  the  pipes  to  rattle  and  give  forth 
a  loud  noise.  Appellee  testifies  that,  when 
be. went  up  to  examine  tbe  cause  of  the  flood- 
ing of  tbe  bouse,  he  found  tbe  faucet  of  tbe 
washbasin  open  to  such  an  extent  that  It 
required  two  or  three  turns  to  close  It ;  that 
the  faucet  was  one  of  those  screw  faucets 
that  turn,  comparatively  new,  and  that  It 
was  not  hurt 

Counsel  for  appellee  have  not  favored  us 
with  a  brief;  neither  the  pleadings  nor  the 
proof  afford  any  reasonable  explanation  of 
bow  that  faucet  could  have  been  turned  on  by 
the  return  of  tbe  water  into  tbe  pipes  when 
turned  on  by  appeUaut,  and  we  are  unable 
to  imagine  bow  that  could  have  done  it  Tbe 
only  explanation,  consistent  with  physical 
and  mechanical  laws  with  which  we  are  fa- 
miliar, that  we  are  able  to  Imagine  is  that 
appellee,  or  some  member  of  bis  family,  left 
the  faucet  turned  on,  and  that  tbe  waste 
pipe  from  tbe  basin  was  obstructed  in  some 
way,  which  prevented  the  water  from  escap- 
ing through  the  waste  pipe  as  fast  as  it  came 
through  the  faucet,  and  that  the  overflow  was 
caused  in  this  way.  We  have  been  unable  to 
discover  tbe  sdntllla  of  evidence  of  negli- 
gence upon  the  part  of  appellant  that  would 
Justify  the  court  in  overruling  its  motion 
for  a  peremptory  Instruction  at  the  close 
of  appellee's  testimony.  The  evidence  in  this 
case  can  supply  tbe  necessary  scintilla  only 
by  the  Indulgence  in  the  theory  that  the  force 
with  which  appellant  turned  the  water  Into 
the  pipes  opened  Uie  faucet  by  unscrewing 
it  at  the  washsta^,  and  that  would  be  to 
suppose  a  circumstance  Inherently  impossi- 
ble and  absolutely  at  variance  with  well- 
established  and  universally  recognized  physi- 
cal and  mechanical  laws.  Water  may  be 
tamed  Into  pipes  with  sufficient  force  to 
burst  them  or  tear  ofT  fixtures  such  as  tbe 
faucet,  but  not  so  as  to  unscrew  tbe  faucet. 

Tb!s  court  In  the  case  of  Li  &  N.  R.  Co. 
y.  C!hambers,  165  Ky.  705,  178  S.  W,  1041, 
after  stating  the  "scintilla  rule"  prevailing 
in  this  state,  said: 

"These  rules  cannot  apply  where  the  only 
evidence  upon  which  such  adverse  pnrty  rests 
his  right  to  succeed  consists  of  a  statement  of 
alleged  (acts,  inherently  impossible  and  absolute- 
ly at  variance  with  well-established  and  uni- 
versally recognized  physical  lows." 

If  a  statement  of  alleged  facts  inherently 
impossible  and  absolutely  at  variance  with 
well-established  and  universally  recognized 
physical  laws  will  not  supply  the  required 
scintilla  of  evidence,  a  theory  Inherently  im- 
possible based  uiK>n  a  statement  of  alleged 
fttcts  certainly  cannot  supply  it 

If  this  case  should  be  tried  again,  instruc- 
tion No.  8  should  not  be  given,  as  it  complete- 


ly destroys  the  effect  of  Instruction  Na  4, 
which  correctly  presented  the  defense  of 
contributory  negligence. 

It  results,  therefore,  that  apiiellant's  mo- 
tion for  a  directed  verdict  should  have  been 
sustained,  and  the  Judgment  herein  Is  re- 
versed and  remanded  for  proceedings  con- 
sistent herewith. 


SCHUPP  V.  MUELIiER. 
(Court  of  Appeals  of  Kentucky.     Feb.  8,  1916.) 

1,  Debos  <S=124— Estates  Conveyed— Feb. 

A  deed  conveying  to  husband  and  wife, 
their  heirs  and  assigns,  with  right  of  survivor- 
ship 80  long  as  such  survivor  remained  un- 
married, and  in  case  of  marriage  such  interest  to 
at  once  vest  in  the  heirs  of  the  decedent,  without 
any  dower  right  on  the  part  of  the  survivor,  pro- 
vided that  no  sale  take  place  before  death,  gave 
the  grantees  a  fee-simple  title,  with  the  right  to 
sell  before  the  death  of  either  of  them  free 
from  the  limitation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  345-355,  416-428,  434,  436,  439,  452; 
Dec.  Dig.  <»=»124.] 

2.  DxEDS  959134  —  CoNUiTioN  —  Sale  —  Con- 

SIUEBATION. 

Such  provision  did  not  require  that  the  sale 
be  for  a  valuable  consideration,  so  that  a  sale 
by  the  grantees  to  their  grantor  for  a  recited 
valuable  consideration,  and  such  grantor's  re- 
conveyance for  a  recited  valuable  consideration 
by  ordinary  deed  free  from  any  limitations  or 
conditions,  in  fact,  a  sale  for  a  valuable  consid- 
eration, even  if  regarded  as  a  sale  to  avoid  the 
limitation,  released  the  property  from  the  lim- 
itations. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  448,  449;  Dec.  Dig.  <e=»134.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Clara  M.  Mueller  against  John 
Schupp.  Judgment  for  plaintifT,  and  defend- 
ant appeals  on  an  agreed  case.    Affirmed. 

Frank  V.  Benton,  of  Newport  for  appel- 
lant H.  Gunkel,  Jr.,  of  Newport,  for  ap- 
X)ellee. 

CARROLL,  J.  This  is  an  agreed  case  to  de- 
termine whether  the  appellee  can  convey  by 
a  good  title  certain  real  estate  that  she  sold 
by  executory  contract  to  the  appellant  It 
appears  that  in  May,  1909,  Mary  Reinfelder, 
for  a  valuable  consideration  paid  to  her  by 
John  n.  and  Clara  M.  Mueller,  conveyed  to 
them  tbe  property  here  in  question.  The 
deed  recites  that: 

The  grantor  "does  hereby  bargain,  sell,  and 
convey  to  tbe  said  John  H.  and  Clara  M.  Muel- 
ler, their  heirs  and  assigns  forever,  subject, 
however^  in  case  of  death  of  one  of  the  grantees, 
to  the  right  on  the  part  of  tbe  survivor  to  use 
and  enjoy  the  interest  of  the  decedent  so  long  as 
such  survivor  shall  remain  unmarried,  and  in 
case  of  such  marriage  snch  interest  to  at  once 
vest  in  the  heirs  of  the  decedent  without  any 
dower  right  on  the  part  of  the  survivor:  Pro- 
vided always  that  no  sale  has  taken  place  before 
death." 

In  1014  John  H.  and  Clara  M.  Mueller, 
for  a  recited  valuable  consideration,  recon- 
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veyed  this  property  to  Mary  Reinf elder  wltli 
covenants  of  general  warranty;  and  tbere- 
npon  Mary  Reinfelder,  for  a  recited  valnable 
consideration,  reconveyed  the  same  to  them 
with  covenants  of  general  warranty  by  an 
ordinary  deed  free  from  any  limitations  or 
conditions.  After  this  John  H.  Mueller  died, 
leaving  a  will  in  which  he  devised  to  his 
wife  all  his  real  property  In  fee  simple,  which 
will  was  duly  probated.  Afterwards  Clara 
M.  Mneller  sold  the  property  by  executory 
contract  to  the  appellant,  and  the  appellant 
refused  to  accept  a  deed  In  compliance  with 
the  contract  on  the  ground  that  Clara  M. 
Mueller  owned  in  fee  simple  only  one  half 
of  the  property,  having  a  defeasible  fee  in 
the  other  half. 

The  argument  In  behalf  of  the  appellant  is 
that  the  reconveyance  by  the  Muellers  to 
Mary  Reinfelder  and  the  conveyance  back  by 
her  to  them  did  not  change  the  status  of  the 
title  as  it  was  fixed  In  the  deed  first  made  by 
her  to  them,  and  Uiat,  when  John  H.  Mueller 
died,  Clara  M.  Mueller  took  under  his  will 
bis  half  Interest  in  the  estate,  subject  to  be 
defeated  and  vest  at  once  In  his  heirs  upon 
her  marriage. 

[1]  The  lower  court  decided  that  Clara  M. 
Mueller,  In  view  of  the  conveyance  and  the 
will  mentioned,  had  a  fee-simple  title  to  the 
property,  and  consequently  could  convey  to 
John  Schupp  a  good  title.  It  will  be  observed 
that  in  the  deed  first  made  by  Mary  Relafeld- 
er  the  limitation  on  the  estate  was  followed 
by  the  words,  "Provided  always  that  no  sale 
has  taken  place  before  death,"  and  we  think 
this  provision  in  the  deed  gave  to  the  Muel- 
lers the  right  to  sell  the  land  before  the  death 
of  either  of  them  tree  from  the  limitations 
imposed  on  the  title;  in  other  words,  gave 
them  the  right  to  convey  a  fee-simple  title. 

[2]  it  is  said,  however,  by  counsel  for 
Schupp  that  this  proviso  contemplated  a 
bona  fide  sale  for  a  valuable  consideration, 
and,  as  it  is  manifest  that  the  reconveyance 
by  the  Muellers  to  Mary  Reinfelder  was 
merely  for  the  purpose  of  getting  rid  of  the 
limitation,  it  was  ineffectual  for  that  purpose. 
We  do  not,  however,  find  In  the  proviso  any- 
thing that  would  warrant  na  In  saying  that 
the  sale  must  be  for  a  valuable  consideration 
or  that  would  limit  the  right  to  a  sale  for  a 
valuable  consideration.  It  is  obvious  that, 
if  the  grantees  did  sell  it  for  a  valuable  con- 
sideration, the  limitations  in  the  deed  would 
be  defeated,  and  the  purchaser  would  take 
the  land  free  from  the  limitation.  It  is  like- 
wise obvious  that  the  Muellers  could  do 
what  they  pleased  with  the  money  received 
from  the  sale,  and  consequently  defeat  en- 
tirely the  contingent  claim  of  the  remainder- 
men. So  that  whether  they  sold  the  land 
for  a  valuable  consideration  or  merely  sold 
It  for  the  purpose  of  getting  rid  of  the  lluii- 
tatious  does  not  really  affect  the  rights  of 
the  contingent  remaindermen.  ESvldently  this 
provision  was  put  in  the  first  deed  in  order 


that  the  Muellers,  If  they  were  so  inclined, 
might  remove  the  limitations  by  a  sale,  and, 
as  the  deed  does  not  specify  the  character 
of  sale  or  what  disposition  should  be  made 
of  the  proceeds,  we  regard  it  as  entirely  lin>- 
materlal  whether  they  sold  it  for  a  valuable 
consideration  or  not.  It  is  the  fact  that  a 
sale  was  made  that  releases  the  property 
from  the  limitation,  and  not  the  price  r^ 
celved  for  it  or  the  circumstances  surround- 
ing the  transaction. 
The  Judgment  Is  affirmed. 


liOtriSVILLB  &  N.  R.  CO.  v.  MINK. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1916.) 

1.  Master  awd  Servant  <S=»265 — Actions  rOB ' 
Injuries — Evidence — Res  Ipsa  LoQurrtJR. 

Where  a  telephone  cable  crossing  a  railroad 
track  at  some  distance  above  the  track  gagged 
8o  as  to  strike  and  injure  a  brakeman  by  reason 
of  one  of  the  hangers  supporting  it  becoming  de- 
tached from  the  post  to  which  it  was  fastened, 
the  doctrine  of  res  ipsa  loquitur  did  not  apply 
in  an  action  by  the  brakeman  against  the  rail- 
road company,  in  the  absence  of  any  showing 
that  the  railroad  company  had  the  control  or 
management  of  the  cable,  posts,  etc.,  or  that  it 
was  in  any  way  responsible  for  the  existence  of 
the  arrangement. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  877-908,  955;  Dec.  Dig. 
«=>265.!| 

2.  Master  and  Servant  iS=3l25  —  Liabilitt 
FOB  Injuries— Duty  to  Discover  Danqeb- 
ous  Conditions. 

Where  a  telephone  cable  suspended  above 
a  railroad  track  sagged  low  enoagh  to  strike  a 
brakeman  on  top  of  a  train  by  reason  of  one 
of  its  supporting  hangers  becoming  detached 
from  a  post,  the  railroad  company's  duty  of  in- 
spection demanded  that  it  should  discover  this 
menace  to  its  employes  as  soon  as  could  be  done 
by  the  use  of  ordinary  caje,  and,  if  the  cable 
had  been  down  before  striking  the  brakeman  for 
a  sufficient  time  for  it  in  the  exercise  of  ordl- 
narv  care  to  discover  it,  it  was  liable  for  the 
brakeman's  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  243-251 ;  Dec  Dig.  «=> 
125.] 

8.  Masteb  and  Servant  <s>278  —  Actions 
FOB  Injuries— Failure  of  Proof. 

In  an  action  for  such  brakeman's  injuries 
there  was  a  failure  of  proof  where  there  was  no 
evidence  as  to  when  the  cable  sagged,  and  it 
mi^ht  reasonably  have  been  concluded  from  the 
evidence  tliat  it  did  so  at  the  very_  instant  it 
struck  the  brakeman;  as  the  evidence  was 
equally  consistent  with  the  existence  or  nonex- 
istence of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |j  954.  956-958,  960-969. 
971,  972,  977 ;   Dec  Dig.  <S=>278.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Albert  M.  Mink  against  the  Lou- 
isville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Hiram  H.  Tye,  of  Williamsburg,  and  Ben- 
jamin D.  Warfield,  of  Louisville,  for  amiel- 
lant.  Sawyer  A.  Smith,  of  Barbourville,  and 
J.  B.  Wall,  of  Corbin,  for  appellee. 
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CI.ABKE;  X  [1]  On  Angnst  16,  1914,  ap- 
pellee, as  brakeman  on  one  of  appellant's 
frei^t  trains,  was  standing  on  top  of  a  box 
car  as  the  train  was  passing  through  the  city 
of  Bllddlesboro  on  Its  way  from  Norton,  Va., 
to  Gorbln,  Ky.,  and  was  Injured.  The  tele- 
phone company  In  Mlddlesboro,  In  order  to 
carry  Its  telephone  wires  across  appellant's 
railroad  track,  maintains  a  cable  some  2  or 
3  Inches  in  diameter  across  the  track  and 
from  22  to  25  feet  above  the  track,  in  which 
place  and  position  it  was  held  by  posts  on 
either  side  of  the  track,  to  the  top  of  which 
the  cable  was  attached  by  iron  hangers  fas- 
tened to  the  posts  with  wooden  screws.  At 
the  time  of  the  accident  complained  of  one 
of  the  iron  hangers  supporting  this  cable 
had  become  or  became  detached,  which  per- 
mitted the  cable  to  sag  low  enough  so  that 
It  stmck  appellee  on  the  neck  as  the  train 
passed  nnder  the  cable,  and  knocked  him 
down  on  the  mnnlng  t>oard  of  the  car  npon 
which  he  was  standing.  He  was  not  knocked 
otr  of  the  car,  but  claims  he  was  seriously 
and  permanently  Injured  by  the  blow.  There 
Is  nothing  in  the  evidence  to  show  how  long 
before  this  accident  the  cable  had  sagged  to 
the  i)08ltlon  where  it  became  a  menace  to  ap- 
pellant's employes  upon  the  top  of  its  trains 
passing  nnder  the  cable,  or  by  what  author- 
ity It  was  placed'  over  appellant's  railroad 
tracks.  Appellee  contented  himself  with 
proving  how  and  when  be  was  Injured,  and 
the  extent  of  his  injury,  but  he  did  not  in- 
troduce any  evidence  tending  to  show  whose 
duty  it  was  to  maintain  the  cable  or  by 
whose  negligence  or  act  the  cable  had  been 
caused  or  permitted  to  sag  Into  the  danger- 
ous position  In  which  It  was  at  the  time,  nor 
does  he  introduce  any  proof  whatever  to 
show  when  this  sagging  occurred,  or  that 
appellant  knew,  or  by  the  exercise  of  any 
care  ndght  have  known,  of  the  condition  of 
the  cable  in  time  to  liave  prevented  the  ac- 
cident. At  the  dose  of  appellee's  testimony 
appellant  moved  the  court  to  direct  the  jury 
to  return  a  verdict  in  its  favor.  The  court 
overruled  the  motion,  and  that  the  court 
erred  in  so  doing  Is  assigned  by  appellant  as 
one  of  the  grounds  for  a  reversal. 

It  Is  appellee's  contention  that  the  doctrine 
of  res  Ipsa  loquitur  is  applicable,  and  that 
the  mere  fact  that  the  accident  occurred  as  it 
did  was  sufficient  to  create  a  prima  fade 
case  of  negligence  upon  appellant's  part 

It  is  appellant's  contention  that,  as  this 
cable  was  not  proven,  and,  as  a  matter  of 
fact,  was  not  under  its  control  or  manage- 
ment. It  was  not  responsible  for  its  danger- 
ous position,  and  is  not  liable  unless  it 
knew  of  the  dangerous  condition,  or  it  had 
existed  for  a  sufficient  time  before  the  acci- 
dent for  appellant  to  have  known,  by  the 
exercise  of  ordinary  care,  of  said  condition; 
that  the  rule  of  res  ipsa  loquitur  is  not  ap- 
pU<fable  to  this  case.  Unless  said  doctrine  is 
applicable  to  this  case,  api>ellee  did  not  make 


out  a  case  against  appellant,  and  a  motion 
for  a  directed  verdict  shonld  have  prevailed. 

In  Thomas  on  Kentucky  Words  and  Phras- 
es, 412,  the  doctrine  of  res  ipsa  loquitur  la 
thus  defined: 

"Where  the  thing  which  canses  the  injury  is 
shown  to  be  under  the  management  or  control 
of  the  defendant  or  its  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things 
does  not  happen  If  those  who  have  the  manage- 
ment or  control  use  proper  care.  It  affords  rea- 
sonable evidence,  in  the  absence  of  an  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  care"— citing  Shinn  Glove  Co.  v. 
Sanders,  147  Ky.  349,  144  S.  W.  11;  City  of 
Corbhi  V.  Benton,  161  Ky.  486,  162  S.  W.  241, 
43  L.  K.  A.  (N.  S.)  591;  T.  &  P.  Ry.  Co.  v. 
Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41 
L.  Ed.  1136;  Midland  Vall^  R.  Co.  v.  Fulg- 
ham,  181  Fed.  91,  104  C.  O.  A.  151;  Mont- 
briand  v.  C.  St  P.  M.  &  O.  By.  Co.  (C.  O.)  191 
Fed.  988. 

Quite  a  number  of  cases  are  cited  by  coun- 
sel on  either  side  on  this  question,  those  cit- 
ed by  appellee  behag  as  follows:  Shinn  Olove 
Co.  V.  Sanders,  147  Ky.  849,  144  8.  W.  11; 
Vlssman  v.  Southern  By.  Co!,  89  S.  W.  602, 
28  Ky.  Law  Rep.  429,  2  U  B.  A.  (N.  S.)  469; 
Paducah  Traction  Co.  v.  Baker,  130  Ky.  860, 
113  S.  W.  449,  18  U  B.  A.  (N.  S.)  1185;  Re- 
liance Textile  &  Dye  Works  ▼.  Williams,  136 
Ky.  577,  122  S.  W.  207,  124  S.  W.  830;  and 
Shearman  &  Red  field  on  Negligence,  §  59. 

In  all  of  these  cases  the  apparatus  or  thing 
whose  defective  condition  caused  the  accident 
was  under  the  control  and  management  of 
the  party  held  liable.  In  no  case  cited  was 
the  thing  or  apparatus  from  the  defective 
condition  of  which  the  accident  resulted  un- 
der tlie  management  and  control  of  another. 
It  Is  always  an  element  of  this  rule  that  the 
party  against  whom  it  is  applied  must  have 
been  in  the  control  and  management  of  the 
defective  instrument  causing  the  accident 

In  Vlssman  v.  Southern  Ry.  Co.,  80  S.  W. 
503,  2  L.  R.  A.  (N.  S.)  469,  dted  for  appellee, 
this  court  said: 

"Mere  proof  of  accident  or  injur;^  to  the  serv- 
ant does  not  raise  the  presumption  of  negli- 
gence on  the  part  of  the  master.  In  order  to  re- 
cover damages  against  the  master  for  the  injury, 
the  servant  must  produce  some  evidence  conduc- 
ing to  show  that  it  was  caused  by  the  negligence 
of  the  master  or  some  one  having  authority  to 
represent  him.  •  *  •  While  this  court  has 
repeatedly  announced  and  yet  holds  to  the  rule 
that  it  is  the  duty  of  the  master  to  use  ordi- 
nary care  to  provide  the  servant  with  reason- 
ably safe  tools,  material,  and  place  for  the  work 
required  of  him,  it  has  never  been  carried  to 
the  extent  of  holding  him  liable  for  defects  in 
tools,  material,  or  place  of  work  that  no  sort 
of  inspection  on  his  part  could  have  discovered ; 
for  he  is  not  bound  to  make  the  tools,  material, 
or  place  of  work  absolutely  safe,  or  to  insure 
those  engaged  in  his  service  against  the  ordinary 
risks  incident  to  the  nature  of  the  employment 

[2, 3]  In  the  case  at  bar  the  cable  that 
caused  the  injury  to  appellee  and  the  posts, 
etc.,  that  supported  It  were  not  shown  to  be 
under  the  control  and  management  of  appel- 
lant, nor  was  It  shown  that  appellant  was 
In  any  way  responsible  for  the  existence  of 
said  arrangement,  and  the  doctrine  of  res 
ipsa  loquitur  has  no  application  to,tbe  t&ctp 
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in  this  case.  The  cable  became  a  menace  to 
appellant's  employ^  tlie  moment  it  came 
within  tbe  space  occupied  by  appellant  In 
tbe  movement  of  its  trains,  and  from  then 
on  appellant's  duty  of  inspection  demanded 
tbat  appellant  should  have  discovered  it  as 
soon  as  it  could  have  been  done  by  tlie  use 
of  ordinary  care,  and,  if  said  cable  had  been 
down,  as  It  was  when  It  struck  appellee,  or 
even  loose  from  its  support,  for  a  sufficient 
time  for  appellant,  in  tbe  exercise  of  ordina- 
ry care,  to  have  discovered  It,  appellant  would 
be  liable,  but  it  is  here  that  appellee's  evi- 
dence failed.  There  is  absolutely  no  evidence 
when  the  cable  sagged,  and  from  tbe  evidence 
in  the  case  It  might  reasonably  be  concluded 
to  have  done  so  at  the  very  instant  it  struck 
appellee.  If  this  were  true  then,  of  course, 
appellant  could  not  by  the  exercise  of  ordina- 
ry care  have  discovered  it  The  case  as  made 
out  by  appellee,  then,  was  one  where  the  evi- 
dence was  equally  consistent  with  the  exist- 
ence  or  nonexistence  of  negligence  cansing 
the  injury  to  tbe  plaintiff,  and  he  must  fall. 
Caldwell's  Adm'r  v.  C.  &  O.,  158  Ky.  60G,  160 
S.  W.  158;  I*  &  N.  R.  Co.  V.  Chambers,  165 
Ky.  736.  178  S.  W.  1101 ;  C.  &  O.  v.  Adkina, 
167  Ky.  329,  180  S.  W.  617;  Woodbum  t. 
Union  lylght.  Heat  &  Power  Co.,  164  Ky.  83, 
174  S.  W.  730. 

It  therefore  results  that  the  trial  court 
erred  in  overruling  appellant's  motion  for  a 
directed  verdict  In  its  favor. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  con- 
sistent herewith. 


JOHNSON  et  al.  v.   MTER  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  11,  1916.) 
Tenancy  in  Common  4=»15— Adverse  Pos- 
session. 

Where  one  of  several  children  who  were  en- 
titled to  land  in  coramon  entered  and  held  pos- 
session, but  did  nothing  to  show  that  his  hold- 
ing wns  adverse  to  the  other  heirs,  neither  his 
possession  nor  that  of  his  own  heirs  will  ripen 
into  adverse  title,  for  the  possession  of  one 
joint  owner  is  that  of  another,  and  while  one 
cotenant  may  oust  another  cotenant,  there  must 
be  some  act  or  declaration  inconsistent  with  the 
right  of  the  excluded  tenant  of  which  he  must 
be  apprised. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §i  42-52;  Dec.  Dig.  <S=s> 
15.] 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  Alice  Myer  and  another  against 
R.  U.  Johnson  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Browder  &  Browder,  of  RussellvlUe,  for 
appellants.  George  S.  Hardy,  of  Russell- 
vUle,  for  appellees. 

MII/LER,  C.  J.  William  Johnson,  of  Logan 
county,  died  Intestate  in  1850,  the  owner  of 
110  acres  of  land.  He  left  surviving  him 
four   children,  Judith,   who  married   James 


Buchanan,  William  Archer  Johnson,  James 
Johnson,  and  Martha  Johnson.  Martha  Jotin- 
son  subsequently  died,  unmarried,  and  with- 
out issue.  James  disappeared  about  the  same 
time,  and  has  never  been  beard  of  since. 
The  record  fail  to  show  when  Judith  mar- 
ried Buchanan,  where  they  subsequently  liv- 
ed, or  when  she  died.  The  petiticm  only  shows 
that  they  are  now  dead,  leaving  two  children, 
the  plaintiffs  Alice  Myer  and  John  Buchanan 
surviving  them.  However,  after  the  death  of 
William  Johnson  in  1850,  bis  son  William 
Archer  Johnson  and  his  family  continued  to 
live  upon  tbe  farm  until  the  death  of  Wil- 
liam Archer  Johnson  in  1899,  at  the  age  of 
75.  He  left  surviving  him  a  widow  and  four 
children,  R.  U.  Johnson,  Henry  Johnson, 
John  Johnson,  and  EUdon  Johnson.  Eldon 
Johnson  died  several  years  ago,  leaving  two 
children,  Cecil  Johnson  and  Samuel  Johnson. 
In  1912  Henry  and  John  Johnson  sold  and 
conveyed  their  undivided  interests  in  the 
farm  to  their  brother  R.  U.  Johnson,  who  con- 
tinued to  live  upon  the  farm,  with  his  moth- 
er, after  the  death  of  his  father,  William 
Archer  Johnson,  In  1899. 

R.  U.  Johnson's  mother  died  in  1912,  and, 
on  April  25, 1914,  this  action  was  brought  by 
Alice  Myer  and  Jdbn  Buchanan,  the  surviv- 
ing children  and  heirs  at  law  of  Judith  Buch- 
anan, against  R.  U.  Johnson,  Cecil  Johnson, 
Samuel  Johnson,  and  the  unknown  heirs  of 
James  Johnson,  for  a  sale  of  the  farm  upon 
the  ground  of  its  Indivisibility,  and  a  divi- 
sion of  the  proceeds  of  sale.  The  defendants 
traversed  the  plaintiff's  claim  of  ownership, 
and  relied  upon  the  7-year  statute,  the  15- 
year  statute,  and  the  30-year  statute  of  limi- 
tation, In  bar  of  plaintiffs'  right  to  maintain 
the  action.  The  chancellor  overruled  the 
plea  of  limitation,  sustained  plaintiffs'  claim 
of  ownership,  and  directed  a  sale  of  tbe  land 
and  a  division  of  the  proceeds.  From  tbat 
judgment,  the  defendants  prosecute  this  ap- 
peaL 

Whether  the  plea  of  limitation  will  avail 
appellants  anything  depends  upon  the  char- 
acter of  their  possession.  If  it  was  amicable, 
limitation  did  not  run;  it  must  have  been 
hostile  in  order  to  put  the  statute  in  motion. 
The  appellants  contend  that  before  bis  death, 
William  Johnson  had  some  sort  of  under- 
standing or  agreement  with  his  son  WlUlam 
Archer  Johnson  by  which  the  latter  was  to 
have  the  farm  in  controversy,  and  that  pur- 
suant to  that  agreement  William  Archer  John- 
son took  possession  of  the  farm  and  held  it 
from  1850  until  his  death  In  1899,  adversely 
to  the  daim  of  all  persons,  including  the 
plaintiffs.  But  the  proof  does  not  sustain 
this  allegation.  Indeed,  there  is  no  compe- 
tent testimony  which  shows  anything  more 
than  the  fact  that  William  Archer  Johnson 
occupied  the  land  after  the  death  of  his  fa- 
ther, until  his  own  death  in  1899,  and  that 
his  son  R.  U.  Johnson  has  since  occupied -the 
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land.  The  record  wholly  falls  to  show  any 
agreement  of  any  kind  between  William 
Archer  Johnson  and  his  father,  or  any  claim 
up<m  the  part  of  William  Archer  Johnson  or 
bis  son  R.  U.  Johnson,  which  was  adverse  or 
hostile  to  the  claim  or  right  of  Judith  Buch- 
anan or  her  children.  There  Is  no  attempt  to 
show  that  either  William  Archer  Johnson  or 
R.  n.  Johnson  ever  stated  to  any  one,  much 
less  to  Judith  Buchanan  or  her  children,  that 
be  was  holding  the  land  adversely  to  them. 
On  the  contrary,  being  joint  owners,  William 
Archer  Johnson  and  R.  U.  Jolinson  were  le- 
gally within  their  rights  in  residing  upon 
the  land.  Their  possession  was  not  of  Itself 
hostile  to  that  of  the  plaintiffs,  and  carried 
with  It  no  notice  of  adverse  or  hostile  pos- 
session. 

It  is  well  settled  that  where  one  joint  own- 
er is  In  possession  of  the  whole  tract,  the 
presomptlon  is  that  he  is  lieeplng  possession 
not  only  for  himself,  but  for  bis  cotenant. 
according  to  their  respective  rights.  In  such 
a  case  an  ouster  will  not  be  presumed  from 
the  mere  fact  of  sole  possession,  which  is 
the  extent  of  the  proof  in  this  case.  The 
rule  is  stated  as  follows  In  Oossom  v.  Donald- 
son, 18  B.  Mou.  239,  68  Am.  Dea  723: 

"The  entry  on  land  of  one  joint  owner  inures 
to  the  benefit  of  all  the  owners,  the  legal  pre- 
sumption being  that  the  entry  was  made  accord- 
ing to  the  right  of  the  party  making  it,  and 
for  the  purpose  merely  of  taking  possession  of 
his  undivided  interest.  In  such  a  case  the  pos- 
session is  not  adverse  to  the  other  joint  own- 
ers, and  will  only  become  so  by  a  denial  of  their 
right  or  some  act  or  declaration  inconsistent 
therewith,  of  which  they  are  apprised." 

Xbe  doctrine  thus  announced  has  been  ex- 
pressly approved  by  this  court  In  Culver  v. 
Culver,  74  S.  W.  1076,  25  Ky.  Law  Rep.  296 ; 
Pope  V.  Brassfleld,  110  Ky.  135,  61  S.  W.  5, 
22  Ky.  Law  Rep.  1618;  Rose  v.  Ware,  115 
Ky.  434,  74  S.  W.  188,  24  Ky.  Law  Rep.  2821, 
and  In  other  casea.    See  1  Cyc.  1146. 

Tliat  one  cotenant  may  oust  another  co- 
tenant  by  some  act  or  declaration  inconsist- 
ent with  the  latter's  title,  there  can  be  no 
doubt;  but,  in  order  to  thus  etCect  an  ouster, 
there  must  be  some  act  or  declaration  incon- 
sistent with  the  right  of  the  excluded  coten- 
ant, of  which  he  mnat  be  apprised.  Or,  as 
was  said  in  Frazier  v.  Morris,  161  Ky.  76, 170 
S.  W.  488: 

"Where  a  possession  is  in  its  origin  amicable, 
it  will  not  become  adverse  so  as  to  set  the  stat- 
ate  to  running  unless  the  property  is  in  fact 
held  adversely  and  in  such  a  manner  as  to  ap- 
prise the  other  party,  or  a  person  of  ordinary 
prudence,  that  the  holding  is  adverse.  Padgett 
V.  Decker,  145  Ky.  227,  140  S.  W.  152,  and 
cases  therein  cited." 

The  competent  testimony  in  this  case 
wboUy  falls  to  show  any  claim  of  ownership 
to  the  entire  tract  by  William  Archer  John- 
son or  his  son,  the  appellant;  there  la  no  at- 
tempt to  show  anything  more  than  mere  pos- 
session upon  their  part  which,  under  the  rule 
above  announced,  will  be  presumed  to  have 
been  for  the  benefit  of  all  the  joint  owners. 


Neither  William  Archer  Johnson  nor  his 
children  ever  pretended  to  have  bought  thq 
interest  of  the  appellees;  they  had  no  deed 
for  the  interest  of  the  appellees  therein,  and 
never  claimed  to  have  acquired  that  Inter- 
est in  any  way  except  by  prescription,  which 
was  made  for  the  first  time  in  answer  to  the 
petition. 

Judgment  affirmed. 


NOLIN  MILLING  CO.  v.  WHITE  GRO- 
CERY CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  11, 1016.) 

1.  Appeal  ano  Ebbob  ®=3l85— Rkview— Ju- 

BIBDICTION. 

The  contention  that  the  court  below  had  no 
jurisdiction  will  not  be  considered  on  appeal, 
where  the  objection  to  its  jurisdiction  was  not 
properly  made  in  the  lower  court. 

[Ed.  Note. — For  other  caeea,  see  Appeal  and 
Error,  Cent.  Dig.  |S  1166-1176,  1375;  Dec. 
Dig.  <S=>185.] 

2.  Venue  ®=»7— Bheach  of  CojJtbact— Stat- 
ute. 

Under  the  express  provision  of  Civ.  Code 
Prac.  i  72,  the  circuit  court  of  A.  county  had 
jurisdiction  of  an  action  for  damages  for  breach 
of  a  contract  of  sale  to  be  performed  In  that 
county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §g  13-16;    Dec.  Dig.  «=>7.] 

3.  Sales  «=922— Offeb  to  But  ano  Acokpt- 

ANCE— CONTBACT  WITH  SaLESUKN. 

Plaintiff,  who  had  formerly  done  business 
with  defendant  and  knew  from  defendant's  bill- 
heads, order  blanks,  etc.,  that  sales  made  by 
its  salesmen  were  subject  to  defendant's  ac- 
ceptance, instead  of  signing  the  printed  form  of 
order  blank  ordinarily  used  b^  salesmen,  re- 
ceived the  salesman's  signed  writing,  to  the  ef- 
fect that  600  barrels  of  flour  at  a  certain  price 
bad  been  sold  plaintiff  on  specified  terms,  and 
the  salesman,  without  forwarding  defendant  a 
copy  of  the  writing,  merely  reported  the  order, 
whereupon  defendant  immediately  telegraphed 
its  rejection  of  the  order.  Held,  in  an  action 
for  damages  from  the  defendant's  breach  of  its 
contract  of  sale,  that  the  writing  evidenced  a 
mere  offer  to  purchase,  subject  to  defendant's 
acceptance,  and  that,  as  it  had  declined  the  of- 
fer, there  could  be  no  recovery. 

[Ed.  Note.— B'or  other  cases,  see  Sales,  Cent. 
Dig.  f$  30-43;    Dec.  Dig.  <S=22.] 

4.  Pbincifal  and  Aoent  «=s>150  —  Acts  of 
Agent— Liability  or  Pbincipal. 

A  principal  is  bound  by  such  acts  of  his 
agent  as  are  performed  within  the  apparent 
scope  of  the  agent's  authority,  even  though  they 
may  go  beyond  his  real  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  550-503;  Dec.  Dig.  ®=» 
150.] 

5.  Pbincipal  and  Agent  ©=>  103— Aijthobi- 
TY  OF  Agent— Tbavelinq  Salesmen. 

A  traveling  salesman,  without  express  au- 
thority to  make  a  contract  of  sale  binding  up- 
on his  principal,  can  merely  solicit  and  transmit 
orders  which  do  not  become  complete  contracts 
of  siile  until  accepted  by  his  principal,  and 
which  orders  may  be  withdrawn  by  the  purchas- 
er at  any  time  before  final  acceptance. 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  ig  278-263,  353-359,  3G7; 
Dec.  Dig.  <S=»103.] 
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9.  Tbial  (8=>136— CoNSTBUcnoH  or  Wxmiia 

— Qttebtion  fob  Juby. 

Ordinarily  tlie  constmction  of  a  wiitinK  la 
for  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  U  818,  820,  821,  323-327 ;  Dec  Dig-  «=> 
136.] 

7.  Etiderck  «s>448,  467— Paboi.  Evidenos— 

CONTKACT  OF  Bau:. 

Where  the  meanlDg  of  a  written  contract  is 
ambiguous  and  doubtful,  or  is  to  be  interpreted 
in  the  light  of  a  trade  usage  giving  its  words 
a  peculiar  meaning,  parol  eTidence  is  admissible 
to  explain  the  writing  that  its  meaning  may  be 
submitted  to  the  jury. 

(Bid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  18  2066-2082,  2084,  2104,  2107, 
2108;   Dec.  Dig.  <8=»448,  457.J 

8.  Pbincipai.  and  Agent  «=3l48— Acts   or 
Agent— I/iABiLiTT  of  Pbinoifau 

A  principal  is  never  bound  where  the  per- 
son dealing  with  his  agent  knows,  or  has  reason 
to  know,  that  the  agent  is  exceeding  his  author- 
ity. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  534-562;  Dec.  iMg.  «=> 
14a] 

Appeal  from  (Mrcnlt  Coort,  Whitley 
County. 

Actian  by  the  White  Grocery  Company 
against  Nolln  MllUng  Company.  Judgment 
tor  plaintltF,  and  defendant  appeals.  Re- 
versed and  remanded  for  new  triaL 

Ik  A.  Faurest,  of  Bllzabethtown,  and  H. 
H.  Tye,  of  Williamsburg,  for  appellant 
J.  B.  Snyder  and  H.  O.  Oillls,  both  of  WU- 
llamsburg,  for  appellee. 

SETTLE,  J.  The  appeUee,  White  Grocery 
Company,  a  corporation  engaged  In  the  gro- 
cery business  at  Williamsbarg,  Ky.,  recover- 
ed in  the  Whitley  circuit  court  a  verdict  and 
judgment  for  |1,300  damages  against  tbe 
appellant,  Nolln  Milling  Company,  a  corpora- 
tion engaged  in  the  milling  business  at  Nolln, 
Ky.,  alleged  to  have  resulted  from  tbe  vio- 
lation by  the  latter  of  a  contract  whereby 
it  sold  to  appellee,  as  further  alleged,  600 
barrels  of  flour  at  $4  per  barrel,  none  of 
which  was  delivered.  Appellant  was  refus- 
ed a  new  trial ;  hence  this  appeal. 

[1,  2]  Appellant's  first  complaint  is  that  the 
Whitley  drcult  court  had  no  Jurisdiction  of 
the  case.  This  contention  will  not  be  con- 
sidered because  the  objection  to  jurisdic- 
tion was  not  properly  made  In  that  court 
Moreover,  tbe  question  of  jurisdiction  de- 
pends upon  whether  the  contract  sued  on 
was  made  by  the  parties.  If  there  was  such 
a  contract,  as  it  was  to  be  performed  in 
Whitley  county,  that  fact  gave  the  circuit 
court  of  that  county  Jurisdiction  of  the  ac- 
tion. Civil  Code,  i  72.  On  the  other  band, 
if,  as  contended  by  appellant,  there  was  no 
contract,  the  peremptory  instruction  asked 
by  it  should  have  been  given  by  the  court. 

[3]  It  is  conceded  that  the  alleged  con- 
tract for  the  sale  of  the  flour  was  made  be- 
tween J.  B.  White,  appellee's  president  and 
general  manager,  and  appellant's  traveling 


salesman,  Charles  Chandler,  July  28,  1914, 
and  that  Chandler  at  the  time  delivered  to 
White  the  following  writing: 

"Sold  White  Grocery  Co.  Williamsburg,  Ky. 
&  Jellico,  Tenn.  600  Bbls.  E.  L.  %  at  $4-00. 
Net  cash  for  Aug.  Sept  Oct  &  Nov.  delivery  5# 
carrying  charges  after  Nov.  80th. 

"Draw  through  First  Nat  Bank,  Willianu- 
burg,  Ky. 

^•[Signed]       NoUn  MilUng  Co., 

"By  Charlie  Chandler." 

It  seems  to  be  admitted  that  "6<  carrying 
charges"  means  that  the  WWte  Grocery  Com- 
pany was  to  pay  five  cents  per  month  on 
each  delayed  consignment  of  flour  until  re- 
ceived. The  letters  "B.  Ii.,"  meaning  Elec- 
tric Light,  indicate  tbe  name  of  the  grade 
of  flour  appellee  claims  to  have  purdiased. 
It  is  Insisted  for  appellee  that  this  writing 
evidences  an  absolute  sale  to  it  of  the  Soar 
tberdn  described,  but  contended  by  appel- 
lant that  It  evidenced  a  mere  offer  to  pur- 
chase subject  to  Its  acceptance,  or  condition- 
al sale  of  the  flour  subject  to  Its  auroral, 
that  Chandler  was  merely  a  traTellng  sales- 
man In  Its  employ,  having  authority  to  take 
orders  for  the  sale  of  its  flour,  and  that  such 
orders,  if  accepted  by  it,  became  contracts 
binding  upon  It  as  well  as  tbe  purchaser, 
but  that  until  so  accepted  they  were  not  ob- 
ligatory upon  either  party.  It  appears  that 
Chandler  did  not  forward  or  deliver  to  ap- 
pellant a  copy  of  tbe  writing  In  question, 
but  merdy  rq>orted  the  order  to  it,  and  that 
upon  receiving  the  order  on  the  morning  of 
July  29, 1914,  appellant  immediately  sent  ap- 
pellee tbe  f<dlowIng  telegram,  showing  its 
rejection  of  tbe  order: 

"NoUn,  Ky.,  July  29. 

"White  Grocery  Co.,  Williamsburg,  Ky.  Ex- 
treme conditions  forbids  our  confirmation  of 
flour  sold  by  Chandler.  Nolin  Mlg.  Co." 

On  the  same  day  and  immediately  after 
sending  the  telegram,  appellant  wrote  appel- 
lee the  following  letter: 

"Nolhi,  Ky.,  7/29/14. 

"White  Grocery  Co.,  WilUamsburg,  Ky.— 
Dear  Sirs:  We  nave  your  order  given  to  our 
Mr.  Charlie  Chandler  to  hand  to-day,  and  regret 
that  this  sale  was  made  just  at  this  time  woen 
we  have  an  unusual  condition  confronting  us, 
and  that  we  are  compelled  to  reject  the  order. 
With  the  war  news  putting  wheat  up  on  the 
Chicago  market  to  amount  of  8  to  10^  per  bush- 
el, you  can  readily  see  why  we  cannot  accept 
sale  of  600  barrels  flour  at  such  a  low  price. 
We  have  been  anxious  to  get  your  firm  started 
with  us  for  a  long  time,  and  regret  that  we  got 
this  order  just  as  this  excitement  came  on  in 
wheat  and  have  to  decline  the  business.  Of 
course,  we  suppose,  you  understand  that  we  have 
the  legal  right  of  rejection  on  sales  made  by 
our  traveling  representative,  and  we  wired  yon 
promptly  to  this  effect  We  shall  hope  you  will 
be  willing  to  give  us  some  business  when  condi- 
tions adjust  themselves. 

"Yours  truly,     Nolin  Milling  Co.    J.  F.  A." 

Other  letters  passed  between  the  parties, 
those  written  by  appellee  Insisting  upon  the 
shipment  of  the  fiour  under  the  writing  given 
bim  by  Chandler,  and  those  written  by  appel- 
lant continuing  to  assert  Its  right  to  reject 
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the  order.  That  CHiandler  was  a  mere  dram- 
mer  or  traveUng  salesman  for  appellant  Is 
established  beyond  doubt  by  all  the  evidence, 
and  the  evidence  of  appellant  establishes 
with  equal  certainty  the  fact  that  the  only 
authority  he  had  as  a  traveling  salesman  was 
to  take  orders  for  the  purchase  of  its  flour, 
subject  to  its  approval  or  rejection.  TMs  Is 
not  contradicted  by  any  evidence  Introduced 
In  behalf  of  appellee,  nnless  such  evidence 
be  furnished  by  the  writing  given  White,  its 
president  and  manager,  by  Chandler.  The 
former  does  not  testify  to  anything  occur- 
ring at  the  time  the  writing  was  given  or 
previously  that  showed  the  hitter's  authority 
to  go  beyond  the  mere  soliciting  and  taking 
of  orders  for  appellant's  flour.  It  also  ap- 
pears from  appellant's  evidence,  and  Is  un- 
contradicted, that  all  billheads,  price  quota- 
tions, order  blanks,  and  letter  heads  used  by 
It  and  Its  drummers  have  plainly  printed  on 
them  the  following  words:  "All  sales  made 
by  agents  or  brokers  subject  to  our  accept- 
ance." So  every  one  who  had  dealings  with 
ai>pellant  or  Its  drummers,  dther  by  corre- 
spondence or  by  receiving  quotations,  or  bills 
for  merchandise  sold,  were  thereby  notified 
that  Its  traveling  salesmen  had  no  authority 
to  make  a  binding  contract  for  it,  but  that 
all  orders  which  were  taken  by  such  trav- 
eling salesmen  must  be  accepted  by  appellant 
before  they  become  binding  upon  It  It  also 
appears  from  the  testimony  of  White,  appel- 
lee's president  and  manager,  that  at  Intervals 
during  the  seven  years  previous  to  the  trans- 
action be  had  with  Chandler  out  of  which 
this  action  arose,  he  purchased  flour  from 
appellant  through  Chandler  and  otherwise  in 
the  usual  course  of  business,  and  during  the 
same  time  had  correspondence  with  appel- 
lant, and  paid  the  bills  he  made  with  it,  in 
view  of  which  he  must  have  had  notice  of 
the  statement  referred  to,  contained  in  its 
billheads,  price  quotations,  order  blanks,  and 
letter  heads,  showing  what  authority  was 
possessed  by  Chandler  and  Its  other  traveling 
salesmen  In  the  matter  of  selling  Its  flour. 
Chandler  did  not  testify  in  the  case,  and 
It  does  not  appear  whether  any  effort  was 
made,  either  by  appellant  or  appellee,  to  pro- 
cure his  testimony,  or  that  he  was  in  appel- 
lant's employ  at  the  time  of  the  trial.  In  the 
absence  of  Chandler's  testimony  we  are  un- 
advised as  to  what  caused  ulm  to  give  While 
the  writing  Instead  of  the  printed  form  of 
order  he  was  accustomed  to  use  In  such  trans- 
actions. Perhaps  his  supply  of  the  printed 
order  blanks,  customarily  used  by  him  for 
taking  such  orders,  had  been  exhausted;  but, 
whatever  may  have  been  the  reason  for  the 
use  of  the  writing,  in  our  opinion  there  is 
nothing  in  its  language  indicating  that  the 
sale  it  was  Intended  to  evidence  was  of  any 
other  character  than  such  as  he  was  author- 
ized and  accustomed  to  make ;  that  is,  a  sale 
of  the  flour  described  therein,  subject  to  the 
approval  or  rejection  of  appellant.  Notwlth- 
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standing  his  statement  of  the  circumstances 
under  which  the  wriUng  was  given  him  by 
Chandler  and  his  Insistence  that  it  evidences 
an  absolute  sale,  White,  who  admitted  previ- 
ous similar  purchases  through  Chandler,  did 
not.  In  testifying,  explicitly  say  that  his  pur- 
chase of  the  flour  was  not  understood  by  him 
to  be  conditioned  upon  appellant's  approval 
of  the  sale  and  acceptance  of  the  writing  as 
an  order  from  him  for  the  flour. 

[4, 5]  No  doctrine  Is  better  settled  than 
that  a  principal  is  bound  by  such  acts  of  his 
agent  as  are  performed  within  the  apparent 
scope  of  the  latter's  authority,  even  though 
they  may  go  beyond  his  real  authority.  It 
Is  not  here  claimed,  however,  that  Chandler 
had  express  authority  to  make  a  contract 
binding  upon  appellant,  but  contended  that 
he  had  Implied  authority  to  do  so,  and  that 
what  he  did  In  the  transaction  with  White, 
appellee's  president  and  manager,  was  with- 
in the  apparent  scope  of  his  authority.  In 
our  opinion,  the  facts  of  this  case  fall  to 
show  such  Implied  authority.  In  reaching 
which  conclusion  we  are  controlled  by  nu- 
merous decisions  of  this  court  In  Charles 
Brown  Grocery  Co.  v.  Becket,  eta,  57  S.  W. 
458,  22  Ky.  Law  Bep.  393,  the  Ihnltations  up- 
on the  authority  of  a  drummer  or  traveling 
salesman  are  clearly  defined.  In  the  opinion 
it  Is  said: 

"The  general  rule  in  regard  to  the  authority 
of  commercial  travelers  ia  thus  stated  in  the 
American  and  Bhiglish  Encyclopedia  of  Law, 
vol.  6,  p.  227  (2d  Ed.):  'In  the  absence  of  spe- 
cial authority  to  bind  his  principal  the  drum- 
mer can  merely  solicit  and  transmit  the  order, 
and  the  contract  of  sale  does  not  become  com- 
plete until  the  order  is  accepted  by  his  princi- 
pal.' It  has  been  held  that  when  the  purchaser 
completes  his  transactions  with  the  drummer,  no 
binding  contract  has  been  made,  nor  any  sale, 
absolute  or  conditional;  the  purchaser  may 
countermand  bia  order  at  any  time  Iwfore  the 
goods  are  shipped,  or  the  bouse  may  refuse  to 
accept  the  order ;  that  it  is  a  mere  proposal  to 
be  accepted  or  not  as  the  house  may  see  fit,  and 
may  be  withdrawn  by  the  purchaser  at  any 
time  before  its  final  acjceptance.  McKindly  v. 
Dunham,  55  Wis.  515  [iS  N.  W.  485,  42  Am. 
Rep.  T40] ;  Bensberg  v.  Harris,  46  Mo.  App. 
404." 

In  John  Matthews'  Apparatus  Co.  v.  Bens 
&  Henry,  61  S.  W.  9,  22  Ky.  Law  Rep.  1628, 
the  question  Involved  was  whether  an  order 
given  by  a  merchant  to  a  drummer  for  the 
purchase  of  soda  water  apparatus.  In  which 
it  was  agreed  that  two  old  soda  fountains 
would  be  taken  In  exchange  for  the  new,  was 
a  binding  contract  without  the  approval  of 
the  drummer's  employer.  The  Intending  pur- 
chaser having  brought  an  action  to  recover 
damages  against  the  latter  for  Its  failure  to 
deliver  the  articles  claimed  to  have  been  pur- 
chased. It  was  held  that  the  order  was  In  no 
sense  a  closed  transaction,  and  that  In  the 
al>sence  of  special  authority  to  bind  his  prin- 
cipal the  drummer  could  merely  solicit  and 
transmit  the  order,  and  the  contract  of  sale 
did  not  become  complete  la  the  absence  of  an 
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acceptance  of  the  order  by  the  drummer's 
employer.    In  the  opinion  it  is  said: 

"We  consider  that  the  main  and  only  neces- 
sary question  for  us  to  determine  is  whether  the 
transaction  in  question  was  a  contract,  or  mere- 
ly an  offer  or  order,  which  either  party  was  at 
liberty  to  decline  before  final  acceptance.  The 
indisputable  facts  are  that  Rnsself,  the  travel- 
ing salesman  of  appellant,  was  a  'drummer,'  a 
term  that  hag  come  to  have  a  fixed  and  proper 
place  in  our  language,  as  well  as  in  our  law; 
that  this  transaction  was  the  usual  taking  of 
an  order  by  the  drummer,  and  transmitting  it 
to  his  'house'  for  action,  approval  or  rejection. 
The  custom  of  so  doing  business  is  of  such  long 
standing,  so  extensive  and  so  important  in  the 
commercial  world,  especially  in  the  United 
States,  that  the  courts  will  take  notice  of  it 
They  have  done  so,  and  this  court  has.  In 
Charles  Brown  Grocery  Co.  v.  Becket  [57  S. 
W.  458]  22  Ky.  Law  Rep.  394,  we  recognized  in 
this  state  what  appears  to  be  the  general  rule  in 
most  or  all  of  the  states,  quoting  it  in  this  lan- 
guage: 'In  the  absence  of  special  authority  to 
bind  his  principal,  the  drummer  can  merely  so- 
licit and  transmit  the  order,  and  the  contract  of 
sale  does  not  become  completed  until  the  order 
is  accepted  by  his  principal.'  Any  other  con- 
struction of  these  transactions  would  tend  to 
so  materially  hamper  and  cripple  this  important 
means  of  conducting  mercantile  business  as  to 
well-nigh  destroy  its  eCFectiveness  now  so  gen- 
erally understood,  employed,  and  recognized." 

In  Seven  HiUs  Chautauqua  Co.  T.  Chase 
Bros.  Co.,  etc.,  81  S.  W.  238,  26  Ky.  Law  Rep. 
334,  a  drummer  of  the  appellee  entered  with 
appellant  Into  the  following  writing  for  the 
sale  of  certain  trees: 

"For  and  in  consideration  of  $125  Chase  Bros. 
Co.,  Rochester,  N.  Y.,  party  of  the  first  part, 
agrees  to  sell,  with  the  provisions  set  forth  be- 
low, to  the  Seven  Hills  Chaataoqua  Co.,  party 
of  the  second  part,  five  hundred  Carolina  poplar 
trees  F.  O.  B.  Owensboro,  Ky.,  described  as 
follows:  Trees  to  be  uniform  in  size,  first  grade, 
not  less  than  twelve  feet  long,  nor  three  inches 
in  diameter  at  base,  and  to  be  three  years  of  age. 
Party  of  first  part  agrees  that  all  trees  dying 
shall  be  replaced  by  live  trees  at  the  end  of 
twelve  months.  The  party  of  the  second  part. 
Seven  Hills  Chautauqua  Cfo.,  agrees  to  pay  par- 
ty of  the  first  part  $100.00,  the  amount  named 
as  consideration,  upon  the  delivery  of  said  trees 
in  accordance  with  the  terms  of  the  above  con- 
tract. The  party  of  the  first  part.  Chase  Bros. 
Co.,  agrees  that  party  of  the  second  part,  the 
Seven  Hills  Chautauqua  Co.,  shall  retain  $26.00 
of  the  consideration  above  named  for  seven 
months,  as  guaranty  of  the  fulfillment  of  the 
terms  of  this  contract. 

"October  80,  1902. 

"Chase  Bros.  Co., 

"By  C.  V.  Barnes,  Agent. 
"Seven  Hills  Chautauqua  Co., 
"By  W.  G.  Archer,  Super." 

Appellee,  upon  receiving  this  writing  from 
Its  drummer,  refused  to  approve  the  contract 
contained  therein,  and  Immediately  gave  no- 
tice thereof  and  returned  the  writing  to  ap- 
pellant The  appellant  brought  an  action 
against  It  to  recover  damages  for  its  alleged 
violation  of  the  contract  The  answer  of  ap- 
pellee denied  the  authority  of  the  drummer 
to  sign  Its  name  to  the  contract  or  to  agree 
for  it  to  ship  or  deliver  the  trees  therein  con- 
tracted for,  alleging  that  these  facts  were 
known  to  appellant,  and  that  the  limit  of  the 
drummer's  authority  was  to  solicit  and  trans- 
mit the  order  or  contract  to  it  for  its  accept- 


ance or  rejection,  which  was  also  known  to 
the  appellant.  It  was  held  that  appellee  was 
not  bound  by  the  contract  made  by  its  drum- 
mer. The  opinion  cites  the  cases  of  Charles 
Brown  Grocery  Co.  v.  Becket,  etc.,  and  John 
Matthews'  Apparatus  Co.  v.  Renz  &  Henry, 
supra,  and  quotes  with  approval  the  rule 
announced  therein,  viz.: 

"In  the  absence  of  special  authority  to  bind  a 
principal,  a  drummer  can  merely  solicit  and 
transmit  the  order,  and  the  contract  of  sale 
docs  not  become  complete  until  the  order  is  ac- 
cepted by  the  principal." 

In  Courtney  Shoe  Co.  y.  Curd  &  Son,  142  Ky. 
219,  134  S.  W.  146,  38  U  R.  A.  (N.  S.)  903,  It 
appears  that  a  traveling  salesman  for  the 
Courtney  Shoe  Company  took  two  orders  for 
shoes  from  Curd  &  Son  which  were  mailed  to 
the  Courtney  Shoe  Company  by  him.  The 
Courtney  Shoe  Company  then  wrote  Curd  & 
Son  a  postal  card,  saying  that  the  order  was 
at  hand  and  would  receive  prompt  and  careful 
attention,  also  thanking  them  for  it  On  the 
same  day  the  house  rejected  the  order  and 
sent  it  to  the  drummer  to  return  to  the  cus- 
tomer, on  the  ground  that  he  had  no  author- 
ity to  make  the  sale.  The  dnimmer  returned 
the  letter  to  the  house,  asking  the  bouse  to 
send  it  to  Curd  &  Son.  This  the  house  did, 
eight  days  after  the  order  was  received. 
Curd  &  Son  insisted  that  their  order  had 
been  accepted,  Init'we  held  that  there  was  no 
acceptance  of  the  order,  and  that  the  house 
was  not  liable  in  damages  for  refusing  to 
fill  it.  The  opinion  cited  with  approval  the 
cases  of  Charles  Brown  Grocery  Co.  v.  Beck- 
et 57  S.  W.  458,  22  Ky.  Law  Rep.  893;  Mat- 
thews' Apparatus  Co.  v.  Reus  &  Henry,  61 
S.  W.  9,  22  Ky.  Law  Rep.  1528 ;  Seven  HUls 
Chautauqua  Ca  v.  Chase  Bros.  Ca,  etc,  81 
S.  W.  238,  26  Ky.  Law  Rep.  334. 

[6-1]  Ordinarily  the  rule  is  that  the  con- 
struction of  a  writing  is  for  the  court  If 
its  meaning  is  ambiguous  and  by  reason 
thereof  doubtful,  or  It  is  to  be  Interpreted  in 
the  light  of  a  usage  of  trade  which  gives  Its 
words  a  peculiar  instead  of  a  popular  mean- 
ing, parol  evidence  may  be  admitted  to  show 
its  meaning;  and  it  is  only  when  parol  evi- 
dence Is  admissible  to  explain  a  writing  that 
its  meaning  may  be  submitted  to  the  deci- 
sion of  the  jury.  There  is  no  ambiguity  In 
the  writing  given  by  appellant's  drummer. 
Chandler,  to  appellee.  Its  language  is  alto- 
gether consistent  with  the  theory  that  It  was 
merely  intended  as  an  order  for  the  flour  ap- 
pellee wished  to  purchase,  or  to  evidence  a 
conditional  sale;  that  is,  a  sale  if  approved 
by  appellant  when  the  order  for  the  flour 
reached  it,  or  within  a  reasonable  time  there- 
after. This  interpretation  of  it  Is  impera- 
tively required,  in  view  of  the  total  absence 
of  any  evidence  tending  to  show  that  Chand- 
ler had  authority  to  make  a  sale  of  the  flour 
without  the  approval  of  appellant  Further- 
more, it  is  apparent  from  the  evidence  as 
to  previous  purchases  of  flour  made  by  White, 
appellee's  president  and  muiB«ffiJb^m  ap- 
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pellant  through  Chandler,  that  White  knew 
that  the  authority  of  the  latter  as  a  drummer 
In  appellant's  employ  went  no  further  than 
to  solicit  orders  for  flour  or  to  make  sales 
thereof  subject  to  Its  approval.  The  princi- 
pal Is  never  bound  where  the  person  dealing 
with  the  agent  know^,  or  has  reason  to  know, 
that  the  agent  is  exceeding  his  authority.  In 
dealing  with  a  drummer  one  cannot  assume 
that  he  has  Implied  authority  to  make  an  ab- 
solute sale  of  the  article  or  commodity  he 
handles,  and  that  In  the  absence  of  special 
authority  to  do  so,  he  can  do  no  more  than 
'merely  soUdt  and  transmit  the  order  and 
leave  to  his  principal  the  right  to  accept  or 
reject  It;  the  approval  of  the  latter  being 
necessary  to  complete  the  sale.  Appellee  has 
not  shown  that  appellant's  drummer,  Chand- 
ler, had  special  authority  to  bind  his  princi- 
pal, and,  In  the  absence  of  such  showing,  the 
writing  given  Its  president  and  manager  by 
Chandler  Is  no  more  evidence  of  a  completed 
ctmtract  than  would  be  a  mere  order  for  the 
flour,  written  In  the  form  customarily  em- 
ployed by  drummers  In  such  transactions; 
and  In  no  event  can  It  be  considered  as  any- 
thing more  than  a  tentative  sale,  which  could 
not  become  binding  unless  accepted  or  ap- 
proved by  appellant,  which  was  never  done. 
This  being  true,  the  trial  court  should,  as  re- 
quested by  appellant,  have  given  the  peremp- 
tory Instruction  directing  a  verdict  for  It. 
The  above  conclusion  renders  unnecessary 
consideration  of  the  remaining  grounds  urged 
by  appellant  for  a  reversaL 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  a  new 
trial  and  such  further  proceedings  as  may  be 
consistent  with  the  opinion. 


FIBST  NAT.  BANK  OF  LEXINGTON  et  aL 
V.  BOWMAN. 

(Court  of  Appeals  of  Kentucky.    Feb.  11, 1916.) 

1.    COBPOBATIONS  €=>18S  —  STOOK  —  SALES  — 

Becobdation  of  Cbrtifioate. 

Under  Ky.  St  f  545,  which  merely  provides 
that  shares  of  stock  shall  be  transferred  on  the 
books  of  the  corporation  in  such  manner  as  the 
by-laws  may  directs  and  which  supplanted  an 
earlier  statute  providing  that  transfers  of  stock 
should  not  be  valid  until  entered  upon  the  books 
of  the  company,  a  sale  of  corporate  stock  which 
had  been  previously  pledged  by  the  seller  is 
valid  as  to  his  creditors,  there  being  no  actual 
fraud,  though  not  transferred  on  the  books  of 
the  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  483-486 ;   Dec.  Dig.  <3=s»13e.] 

2l  Fbattduubnt  Convetanceb  i&=>135— Sau» 

While,  under  Ky.  St.  |  1908,  an  absolute 
sale  of  personal  property  is  fraudulent  per  se 
as  to  creditors  of  the  seller  unless  possession  of 
the  property  is  delivered,  a  sale  of  the  equity  in 
corporate  stock  which  the  seller  had   already 

Sledged  is  not,  where  there  was  no  actual  fraud, 
ivalid  as  to  bis  creditors,  though  actual  pos- 
session of  the  certificates  was  not  delivered,  as 


the   seller  could   not   deliver   the   certificates; 
they  being  in  possession  of  the. pledgee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  427;  Dec.  Dig.  «=» 
13o.j 

Appeal  from  Oircnlt  Court,  Fayette  County. 

Actions  by  the  First  National  Bank  of 
Lexington  and  by  the  Fayette  National  Bank 
against  Charles  P.  Bodgers  were  consolidated, 
and  therein  Henrietta  P.  Bowman  intervened. 
From  a  Judgment  for  intervener,  plaintiffs 
appeal.    Affirmed. 

Shelby,  Northcntt  &  Shelby  and  Ohas.  Kerr, 
all  of  Lexington,  for  appellants.  Forman  ft 
Forman,  of  Iiexington,  for  appellee. 

CLAY,  C.  Charles  P.  Rodgers  was  the 
owner  of  52  shares  of  stock  In  the  Third  Na- 
tional Bank  of  liCXlngton.  This  stock  was 
pledged  to  secure  indebtedness  which  did  not 
equal  the  market  value  of  the  stock.  The 
First  National  Bank  and  the  Fayette  Nation- 
al Bank  sued  Rodgers  on  certain  indebted- 
ness due  them  and  attached  the  stock.  The 
actions  were  consolidated,  and  Mrs.  Henri- 
etta P.  Bowman  Intervened  and  asserted 
ownership  of  the  stock  by  purchase  made 
prior  to  the  attachments.  On  final  hearing, 
her  claim  was  sustained,  and  the  banks  ap- 
peal. 

It  appears  that  on  August  20,  1910,  Rodg- 
ers, for  an  agreed  consideration  of  |7,500, 
purchased  from  Mrs.  Bowman  an  Interest  In 
some  lands  situated  In  Mexico.  As  part  pay- 
ment therefor  he  transferred  and  assigned 
to  her  his  equity  in  the  stock  in  question, 
wlilch,  after  the  payment  of  the  debts  for 
which  it  was  pledged,  was  estimated  to  be 
worth  $1,315,  together  with  a  claim  for  past 
salary  against  the  American  Trading  Com- 
pany, amounting  to  $279.60.  At  the  time  of 
the  assignment  the  stock  was  in  the  posses- 
sion of  the  pledgees,  and  no  transfer  thereof 
was  made  on  the  books  of  the  corporation. 
We  have  carefully  considered  the  evidence 
bearing  on  the  transaction  In  question,  and 
find  nothing  In  the  record  to  Justify  the  con- 
clusion, either  that  the  transaction  itself 
was  not  bona  flde,  or  that  the  transfer  was 
made  by  Rodgers  for  the  purpose  of  defraud- 
ing his  creditors,  and  that  Mr.  Bowman,  who 
acted  as  agent  for  his  wife,  knew  of  such 
purpose  when  the  transfer  was  made. 

There  being  no  actual  fraud,  the  rights  of 
the  parties  depend  on  whether  the  transfer 
Itself  Is  valid  as  to  the  attaching  creditors, 
whose  debts  accrued  prior  to  the  transfer. 
The  sale  of  the  stock  to  Mrs.  Bowman  is  at- 
tacked on  two  grounds:  (1)  No  transfer  of 
the  stock  was  made  on  the  books  of  the  cor- 
poration; (2)  the  sale  was  unaccompanied  by 
a  delivery  of  the  certificates  or  by  a  record 
of  the  transfer,  as  required  by  section  1908, 
Kentucky  Statutes. 

[1]  1.  Our  statute  formerly  provided  that: 

"Transfers  of  stock  shall  not  be  valid,  ex- 
cept as  between  the  parties  thereto,  until  the 


4=>For  other  cases  we  same  topic  aud  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  IndezM 
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same  are  regtdarly  entered  upon  the  books  of 
the  company/'  etc.    Gen.  St  1883,  c.  66,  |  11. 

Even  while  this  statute  was  In  force,  this 
court  held  that  a  transfer  of  stock,  by  a 
separate  writing,  to  a  bona  fide  purchaser 
for  value  without'  notice,  was  valid  -  as  to 
creditors.  Thnrber  v.  Crump,  86  Ky.  408,  6  S. 
W.  145,  10  Ky.  Law  Rep.  60.  The  court 
based  its  conclusion  on  the  ground  that  the 
statute  was  enacted  for  the  protection  of  the 
corporation  and  purchasers,  and  not  for  the 
protection  of  the  creditors  of  the  stockhold- 
ers.  In  discussing  the  question  the  court  said : 

"But  the  section  supra  does  not  operate  as  a 
registration  law  In  the  interest  of  the  creditors 
of  the  stockholder,  for  the  reason  that  the  books 
of  the  company^  are  not  required  to  be  kept  open 
for  the  inspection  of  the  public  The  books  are 
required  to  be  kept  open  to  the  stockholders 
only ;  outsiders  have  no  right  to  demand  an  in- 
spection of  the  books;  therefore  the  section  in 
question  was  not  intended  for  the  protection  of 
creditors.  As  to  the  creditor,  the  stock  of  the 
stockholder  is  as  though  the  stockholder  held  it 
in  his  pocket  on  some  private  individual,  in 
which  case  a  bona  fide  transfer  for  value  is 
good  against  the  transferror's  creditors.  So 
in  the  case  at  bar,  the  recording  of  th.e  transfer 
of  stock  on  the  books  of  the  company  not  be- 
ing required  for  the  benefit  of  the  stockholder's 
creditors,  but  for  the  benefit  of  the  company  and 
purchasers,  the  transfer  of  the  stock,  without 
the  transfer  being  entered  upon  the  books  of 
the  company,  limited  the  passage  of  the  legal  ti- 
tle strictly  to  the  vendor  and  vendee  as  between 
the  vendee  and  the  company  and  a  subsequent 
purchaser  for  value,  without  notice  of  the  prior 
purchase  at  the  time  he  had  his  transfer  record- 
ed on  the  books  of  the  company ;  but  as  between 
such  purchaser  and  the  creditors  of  the  stock- 
holder the  purchaser  acquires  a  perfect  legal 
title.  New  York  &  New  Haven  R.  R.  Co.  t. 
Schuyler,  34  N.  T.  30;  Lowell  on  Transfer  of 
Stock,  iS  93,  95,  96." 

In  the  case  of  American  Wire  Nail  Com- 
pany V.  Bayless,  etc.,  91  Ky.  04,  15  S.  W.  10, 
12  Ky.  Law  Rep.  694,  the  court  adhered  to 
the  rule  that  a  transfer  upon  the  company's 
books  is  merely  to  protect  the  company  and 
others  who  might  propose  to  purchase  the 
stock.  To  the  same  effect  is  Bushnell  v.  Hall, 
9  Ky.  Law  Rep.  684.  The  present  statute  on 
the  subject  merely  provides  that  the  shares  of 
stock  shall  be  transferred  on  the  books  of  the 
corporation  in  such  manner  as  the  by-laws 
thereof  may  direct,  and  that  every  person 
becoming  a  stockholder  by  such  transfer 
shall,  in  proportion  to  his  shares,  succeed  to 
all  the  rights  and  liabilities  of  prior  stock- 
holders. Section  646,  Kentucky  Statutes.  It 
will  thus  be  seen  that  the  present  statute 
is  not  so  restrictive  of  the  right  of  transfer 
as  the  former  statute.  It  does  not  attempt 
to  deal  with  the  validity  of  assignments  be- 
tween purchasers  and  creditors.  There  la 
certainly  no  reason,  therefore,  for  departing 
from  the  doctrine  above  announced.  It  has 
been  adhered  to  since  the  enactment  of  sec- 
tion 645,  supra.  Husband  v.  Llnehan,  168 
Ky.  304, 181  S.  W.  1080.  Indeed,  the  prevail- 
ing rule  In  nearly  every  jurisdiction  where 
the  question  is  not  controlled  by  statute  Is 
that  a  purchaser  of  the  stock  of  a  corporation 
for  valuable  consideration  is,  Ih  the  absence 


of  fraud,  protected  against  subsequent  at- 
tachment  or  execution  against  his  vendor,  al- 
though he  failed  to  have  his  assignment  re- 
corded on  the  books  of  the  corporation. 
Frank  J.  Everitt  v.  Farmers'  A  Merchanbsf 
Bank  of  Elm  Creek  et  al.,  82  Neb.  191,  117 
N.  W.  401,  20  L.  R.  A.  (N.  S.)  996 ;  Finney'a 
Appeal,  59  Pa.  398;  Beckwith  v.  Burrough, 
18  R.  L  294 ;  Baldwin  v.  Ganfleld,  26  Minn. 
43,  1  N.  W.  261,  276;  Prince  Invest  Ca  v. 
St  Paul  &  S.  a  Land  Co.,  68  Blinn.  121,  70 
N.  W.  1079;  State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  100;  Gilbert  v.  Manchester  Iron 
Mfg  Ca,  U  Wend.  (N.  Y.)  628;  Goyer  Cold 
Storage  Go.  v.  Wildberger,  71  Miss.  438,  16 
South.  236 ;  Blouin  v.  Hart,  30  Da.  Ann.  714 ; 
Sargent  v.  Essex  Marine  R.  Corp.  9  Pick. 
(Mass.)  202;  Lipscomb  v.  Condon,  66  W.  Va. 
416,  49  S.  B.  382,  67  L.  R.  A.  670,  107  An. 
St  Rep.  938;  Mapleton  Bank  v.  Standrod, 
8  Idaho,  740,  71  Pac.  118,  67  Ll  R.  A.  656. 
Aa  Mrs.  Bowman  purchased  the  stock  for 
value  and  without  notice  of  any  fraudulent 
intention  on  the  part  of  the  vendor  prior  to 
the  attachment  In  question,  we  conclude  that 
her  claim  to  the  stock  is  prior  to  that  of  the 
attaching  creditors,  although  the  stock  waa 
not  transferred  on  the  tK>ok«  of  the  corpora- 
tion. 

[2]  2.  But  It  la  Insisted  that  the  sale  Is 
invalid  because  the  certificates  of  stock  were 
not  delivered  to  Mrs.  Bowman.  While  it  is 
true  that  in  interpreting  section  1908,  Ken- 
tucky Statutes,  we  have  held  that  an  abso- 
lute sale  of  personal  property  is  fraudulent 
per  se  aa  to  purchasers  from  and  creditors 
of  the  seller,  unless  the  possession  of  the 
property  accompanies  and  follows  the  title 
(Vanmeter  v.  Estill,  78  Ky.  456),  yet  this  con- 
clusion is  based  on  the  theory  that  the  seller 
himself  retains  possession  of  the  property  and 
thereby  enjoys  a  delusive  credit  For  that 
reason  it  is  also  held  that  the  statute  does 
not  apply  where  the  property  which  is  the 
subject  of  the  transfer  Is  in  the  lawful  pos- 
session of  a  third  party,  and  by  reason  there- 
of the  seller  Is  unable  to  deliver  possession. 
Bourbon  Bank  v.  Porter's  Elxecutors,  67  S. 
W.  609,  22  Ky.  Law  Rep.  432 ;  H.  A.  Thier- 
man  Co.  v.  Lauphelmer,  65  S.  W.  925,  21 
Ky.  Law  Rep.  1631;  Kenton  v.  Ratcliffe, 
105  Ky.  876,  49  S.  W.  14,  20  Ky.  Law  Rep. 
1239;  Kentucky  Refining  Co.  v.  Globe  Re- 
fining Co.,  104  Ky.  559,  47  S.  W.  602,  20  Ky. 
Law  Rep.  778,  42  L.  R.  A.  353,  84  Am.  St. 
Rep.  468;  Frankfort  Chair  Co.  v.  Buchanan, 
61  8.  W.  179,  21  Ky.  Law  Rep.  269.  Here  the 
certificates  of  stock  were  pledged  to  third 
parties  to  secure  certain  indebtedness  of  the 
seller;  and  were  in  possession  of  the  pledgees. 
That  being  true,  the  sale  was  not  invalid  be- 
cause the  certificates  of  stock  were  not  de- 
livered to  the  purchaser.  The  case  of  Bumea 
V.  Daviess  County  Bank  &  Tnist  Co.,  135 
Ky.  358,  122  S.  W.  182,  26  L.  R.  A.  (N.  S.) 
525,  135  Am.  St  Rep.  467,  does  not  announce 
a  contrary  doctrine.    There  the  notes  which 
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the  bank  att^npted  to  pledge  to  secnre  cer- 
tain deposltora  were  not  delivered  to  the  de- 
positors, nor  were  they  In  possesston  of  a 
third  party.  On  the  contrary,  the  bank  It- 
self retained  possession  of  the  notes,  and  be- 
cause of  this  fact  the  pledge  was  held  Invalid 
as  to  the  creditors. 
Judgment  affirmed. 


ALGEVi  V.  ALGEB. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1916.) 

1.  JUDOICERT  ®=3342— JUDOUENT  OR  MKBITB— 

Vacation. 

Where  a  defense  is  made,  and,  after  trial, 
a  judgment  is  rendered  on  the  merits,  the  court, 
after  the  expiration  of  the  term  at  wlilch  the 
Judgment  ia  rendered  loses  control  of  it,  except 
In  actions  brought  pursuant  to  Civ.  Code  Prac. 
S§  344,  618,  relating  to  discovery  of  grounds  for 
a  new  trial  after  the  term  and  to  modifications 
of  judgment  after  term,  unless  the  motion  for  a 
new  trial  or  to  set  it  aside  is  made  within  the 
time  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  8  668-871 ;   Dec.  Dig.  «=»34a] 

2.  Judgment   «=>15S— Dktault  Jvoavxnn— 
Vacation. 

Where  a  jnd^ent  was  rendered  by  default, 
a  motion  to  set  it  aside  made  during  the  term 
at  which  it  was  rendered  suspended  the  judg- 
ment, and  the  court,  after  the  term,  had  power 
to  sustain  the  motion  and  set  the  judgment 
aside. 

[Ed.  Note.— For  other  cases,  see  Judgmenti 
Cent  Dig.  §S  300-304 ;  Dec.  Dig.  <g=»153.] 
8.  Appeal  and  ]G)rbob  ^ss^T-^Tudohent  «=» 

139— Discretion  op  Tbial  Coubt— Sbtttno 

Aside  Detaulx  Judgment. 

In  the  matter  of  setting  aside  default  judg- 
ments, trial  courts  have  a  wide  discretion  which 
will  not  be  interfered  with,  except  in  case  of 
abuse. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig;  J  3823;  Dec.  Dig.  «s>957; 
Judgment,  Cent  Dig.  i8  265-268;  Dea  Dig. 
«=>189.] 

4.  DivoBCB  $=»254— Vacation  or  Judoment 
— Tebms— Habmless  Ebbob. 

Where  a  wife,  who  made  no  claim  (or  ali- 
mony, obtained  a  default  judgment  granting  a 
divorce  and  adjudging  her  the  owner  of  certain 

{>roperty  described  in  her  petition,  but  which  be- 
onged  to  the  husband  under  Civ.  Code  Prac.  i 
-^25,  an  order  setting  the  judgment  aside  on 
condition  that  she  might  amend  her  plead- 
ings and  present  her  claim  for  alimony,  was  not 
prejudicial  to  her. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  Sf  71&-721;  Dec.  Dig.  «=>254.1 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  for  divorce  by  Mary  Algee  against 
John  B.  Algee.  After  a  default  judgment, 
adjudging  plalntUT  to  be  the  owner  of  cer- 
tain property,  the  cause  was  reinstated  on 
the  docket  and  consolidated  with  an  action 
by  John  B.  Algee  against  Mary  Algee  to  re- 
cover the  property.  Judgment  for  John  B. 
Algee,  and  Mary  Algee  appeals.    Affirmed. 

Oliver  &  Oliver,  of  Paducah,  for  appellant 
tJamnel  H.  Grossland,  of  Paducah,  for  ap- 
pellee. 


CLAY,  O.  On  May  8,  1911,  Mary  Algee 
sued  her  husband,  John  B.  Algee,  for  divorce. 
After  setting  out  her  grounds  for  divorce, 
she  alleged  that  she  was  the  owner  of  and 
In  pos8essl(Mi  of  certain  real  estate  and  per- 
sonal property,  which  she  asked  to  be  ad- 
judged to  her  and  her  title  thereto  quieted 
as  against  the  defendant.  On  the  same  day 
the  petition  was  filed,  summons  was  issued 
and  properly  served  on  the  defendant  On 
May,  11, 1911,  plaintiff  took  the  depositions  of 
certain  parties  to  supijiort  her  grounds  for 
divorce.  The  May  term  of  the  McCracken 
drcolt  court  began  on  May  16,  1911.  De- 
fendant neither  answered  nor  otherwise  ap- 
peared in  the  action.  On  Wednesday,  May 
17th,  the  cause  was  submitted.  On  May  19th 
a  default  judgment  was  rendered,  granting 
plaintiff  a  divorce,  adjudging  that  she  was 
the  owner  of  the  property  described  In  the 
petition,  and  striking  the  action  from  the 
docket  On  June  24,  1911,  and  during  the 
same  term  of  court,  the  defendant  appeared 
In  open  court  and  entered  a  motion  to  set 
aside  the  judgment  At  the  same  time  he 
tendered  his  answer,  which  was  ordered 
lodged.  No  action  on  the  motion  was  takei 
at  that  term.  Subsequently  the  papers  In 
the  case  were  lost 

On  June  30,  1911,  defendant,  John  B.  Al- 
gee, brought  an  Independent  action  against 
plaintiff  pursuant  to  section  425  of  the  Civil 
Code,  for  the  purpose  of  having  restored  to 
him  the  property  in  controversy.  To  this 
action  Mary  Algee  filed  an  answer,  pleading 
the  judgment  of  May  19,  1911,  as  a  bar  to 
the  right  of  her  husband  to  recover. 

On  June  29,  1912,  the  case  of  Mary  Algee 
against  John  B.  Algee  was  reinstated  upon 
the  docket,  and  was  later  consolidated  with 
the  case  of  John  B.  Algee  against  Mary  Al- 
gee. Proof  was  then  taken  on  the  ownership 
of  the  property,  and  it  conclusively  appeared 
that  the  property  was  bought  and  paid  for 
by  the  husband,  and  was  conveyed  to  the 
wife  solely  in  consideration  and  by  reason  of 
the  marriage.  On  final  hearing  the  chancel- 
lor set  aside  that  porticMi  of  the  judgment  of 
May  19,  1911,  awarding  the  wife  the  property 
In  question,  and  adjudged  the  husband  to 
be  the  owner  of  the  property  and  ordered  it 
to  be  sarrendered  to  the  husband.  Mary 
Algee  was  given  the  right  to  amend  her  plead- 
ings and  present  her  claim  for  alimony,  and 
for  this  purpose  the  cause  was  continued. 
Mary  Algee  appeals. 

[1]  The  first  point  made  Is,  that  the  court 
had  no  power  to  set  aside  the  judgment  of 
May  19,  1911,  after  the  expiration  of  the 
term  at  which  it  was  rendered.  The  rule 
deduclble  from  the  authorities  Is  as  follows: 
Where  defense  Is  made  and,  after  trial,  a 
judgment  is  rendered  on  the  merits,  the  court, 
after  the  expiration  of  the  term  at  which  the 
judgment  Is  rendered,  loses  control  of  the 
judgment,  except  In  actions  brought  pursn- 
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ant  to  sections  344  and  618,  Civil  Code,  un- 
less the  motion  for  a  new  trial,  or  to  set  aside 
the  Judgment,  is  made  within  the  time  pre- 
scribed by  the  statute. 

[2]  On  the  other  hand,  where  Judgment 
Is  rendered  by  default,  a  motion  to  set  aside 
the  Judgment  made  at  any  time  during  the 
term  at  which  it  is  rendered,  suspends  the 
Judgment,  and  the  court  has  power  after  the 
term  to  sustain  the  inotlon  and  set  the  Judg- 
ment aside.  Williams  v.  Williams,  107  Ky. 
490,  54  S.  W.  716,  21  Ky.  Law  Rep.  1208; 
Riglesberger  t.  Bailey,  102  Ky.  608,  44  S.  W. 
118,  19  Ky.  Law  Rep.  1660;  Pennsylvania 
Fire  Insurance  Co.  v.  Young,  78  S.  W.  127, 
26  Ky.  Law  Rep.  1350 ;  Petty  r.  Wilbur  Stock 
Food  Cto.,  128  Ky.  130,  107  S.  W.  699,  32  Ky. 
Law  Rep.  957;  Anlbach's  Bz'r  v.  Read,  77 
S.  W.  204,  26  Ky.  Law  Rep.  1132;  Kroner 
▼.  Leathers,  70  S.  W.  843,  24  Ky.  Law  Rep. 
1161;  Trapp  ▼.  Aldrlch,  Receiver,  67  S.  W. 
834,  23  Ky.  Law  Rep.  2430.  In  the  case  un- 
der oonslderation,  John  B.  Algee  neither 
pleaded  nor  otherwise  appeared.  So  far  as 
the  property  was  concerned,  time  was  no 
trial  and  no  decision  or  Judgment  on  the 
merits.  On  the  contrary.  Judgment  was  ren- 
dered by  default,  and  as  the  motion  to  set 
aside  the  Judgment  was  made  during  the 
term  at  which  it  was  rendered,  it  follows 
that  the  court  had  the  power,  after  the  ex- 
piration of  the  term,  to  set  aside  the  Judg- 
ment 

[3]  In  the  matter  of  setting  aside  default 
Judgments,  trial  courts  have  a  wide  discre- 
tion, which  will  not  be  interfered  with,  ex- 
cept in  case  of  abuse.  A  careful  examina- 
tion of  the  facts  convinces  us  that  there  was 
no  abuse  of  discretion  in  this  case. 

[4]  It  is  further  Insisted  that  the  court 
should  not  have  set  aside  the  Judgment  be- 
cause the  value  of  the  property  involved 
does  not  exceed  the  amount  of  alimony  to 
which  the  wife  is  Justly  entitled.  Aa  the 
pleadings  stood,  no  claim  for  alimony  was 
pres«ated.  The  husband  was  clearly  entitled 
to  tbe  property.  Section  425,  Civil  Code. 
And  as  the  relief  was  granted  on  the  condi- 
tion that  the  wife  should  be  permitted  to 
amend  her  pleadings  and  present  her  claim 
for  alimony,  we  conclude  that  she  was  in 
no  wise  prejudiced  by  the  order  setting  the 
Judgment  aside. 

Judgment  affirmed. 


SCHAUBERGER   v.    MOREL'S   ADM'R. 
(Court  of  Appeals  of  Kentucky.    Feb.  0,  1910.) 
1.  DivoKCE   «=>249— Restoration   of  Pbop- 

BRTT — INSUBANCE    POLICIES. 

Under  Ky.  St.  g  2121,  providing  that  upon 
final  judgment  of  divorce  from  the  bond  of 
matrimony  the  parties  shall  be  restored  such 
property  not  disiMsed  of  at  the  commencement 
of  uie  action  as  either  obtained  from  or  through 
the  other  before  or  during  the  marriage  in  con- 
sideration thereof,  and  Civ.  Code  Prac.  {  425, 


requiring  every  such  Judgment  to  contain  an  or- 
der restoring  such  proper^,  where  a  husband  pro- 
cured a  life  insurance  poUcy  on  bis  own  life  nam- 
ing his  wife  as  beneficiary,  but  reserving  to  him- 
self the  right  to  change  the  beneficiary,  and  the 
parties  were  afterwards  divorced  b^  a  judgment 
of  a  court  of  competent  jurisdiction,  the  wife 
was  thereby  divested  of  all  interest  in  the  pol- 
icy, and  could  not  claim  the  proceeds  ui>on  the 
husband's  death,  though  all  of  the  premiums 
thereon  were  paid  by  her. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  701-705,  707,  709,  712;  Dec  Dig. 
«=9249.] 

2.  DivoBCE  «=»249— Restokation  of  Pboipbb- 

TT— Insubance  Policies. 

In  such  case  the  wife  was  entitled  to  reim- 
bursement from  the  proceeds  of  the  policy  for 
the  amount  of  the  premiums  paid  by  her  with 
interest;  the  benefit  thereof  having  been  ob- 
tained by  the  husband  in  consideration  vt  and 
by  reason  of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f{  701-706,  707,  700,  712;  Dec  Dig. 
<g=»249.] 

3.  DivoBOE  «=>248  —  Restoration  of  Pbof- 
ebtt  —  Pboceedinqs  to   Compel   Restoba- 

TION. 

A  judgment  of  divorce  operates  to  restore 
to  the  divorced  parties  the  title  to  such  proper- 
ty as  either  may  have  obtained  from  or  through 
the  other  during  marriage  in  consideration  or  by 
reason  thereof,  whether  the  return  of  the  prop- 
erty is  ordered  by  the  judgment  or  in  a  subse- 
quent proceeding,  and,  if  no  order  of  restora- 
tion or  only  a  formal  order  is  made  when  the  di- 
vorce Is  granted,  any  question  thereafter  arising 
as  to  what  property  shall  be  restored  may  be  set- 
tled by  subsequent  proceedings. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  701-706,  707,  709,  712;  Dec  Dig. 
<8s»249.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. Chancery  Brandi,  Second  Division. 

Action  by  Edward  J.  Morel's  administrator 
against  the  Metrojjwlltan  Life  Insurance  Com- 
pany, which  interpleaded  and  filed  a  cross- 
petition  against  Arrahvola  Bdiauberger. 
From  a  Judgment  in  favor  of  the  adminis- 
trator, Schauberger  appeals.    Affirmed. 

Robtl  L.  Page,  and  L.  D.  Or«ene,  both  of 
Louisville,  for  appellant  L.  S.  Leopold,  of 
Louisville,  for  appellee. 

SETTLE,  J.  April  12,  1007,  the  MetropoU- 
tan  Life  Insurance  Company  Issued  a  policy 
to  Edward  J.  Morel  insuring  bis  Ufe  for 
$1,000.  When  the  policy  was  issued  the  ap- 
pellant Arrahvola  Schauberger,  then  Arrah- 
vola Morel,  was  the  wife  of  Edward  J.  Morel, 
and  was  named  in  the  policy  as  the  bene- 
ficiary, but  it  was  provided  therein  that  In 
the  event  of  the  death  of  the  beneficiary  be- 
fore that  of  the  insured,  the  amount  due 
thereunder  should,  at  the  latter's  death,  be 
payable  to  his  executor  or  administrator,  and 
by  a  further  provision  of  the  policy  the  In- 
sured was  given  the  right  to  change  the  beae- 
flclary.  In  June,  1911,  the  appellant  Arrah- 
vola Schauberger,  then  Arrahvola  Morel,  In- 
stituted an  action  in  the  Jefferson  circuit 
court  chancery  branch.  First  division, 
against   Edward    J.    Morel,   in    which    she 
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Bought  a  divorce  a  ylncalo  from  the  latter, 
and  on  August  23,  1911,  such  dlTorce  was 
granted  her  by  Judgment  of  the  court,  which 
also  restored  to  each  of  the  parties  such 
property  not  disposed  of  at  the  commence- 
ment of  the  action  as  «ither  might  have  ob- 
tained, directly  or  indirectly,  from  or  through 
the  other  during  marriage  or  by  reason  there- 
of. On  the  28th  day  of  January,  1914,  BM- 
ward  J.  Morel  died  In  Jefferson  county,  the 
place  of  his  residence,  intestate,  and  shortly 
thereafter  the  appellee,  Emlle  Ll  Morel,  was 
appointed  by  the  Jefferson  circuit  court  and 
duly  quallfled  as  the  administrator  of  the 
decedent's  estate.  On  the  28th  day  of  Au- 
gust, 1014,  he,  as  such  administrator,  brought 
this  action  in  the  Jefferson  circuit  court, 
chancery  branch.  Second  division,  against  the 
Metropolitan  Life  Insurance  Company,  to 
compel  the  payment  to  him,  by  it,  of  the 
amount  of  the  policy  in  question,  alleging 
that  by  the  terms  of  the  policy  the  same  was 
due  and  should  be  paid  to  blm  as  the  admta- 
Istrator  of  the  decedent's  estate. 

The  Metropolitan  Life  Insurance  Company, 
by  answer,  which  It  made  a  counterclaim 
and  cross-petition  against  the  appellant,  Ar- 
rahvola  Sdiauberger,  admitted  Its  Indebted- 
ness upon  the  policy  to  the  amount  of  $994, 
which  sum  represented  the  face  value  of  the 
policy,  less  an  indebtedness  of  $6  due  there- 
on from  the  insured,  that  the  above  amount 
of  1994  it  was  willing  to  pay  to  whomsoever 
the  court  might  adjudge  entitled  thereto,  but 
alleging  that  it  was  claimed  both  by  the  ap- 
pellee, as  administrator  of  the  decedent,  and 
the  appellant,  Arrahvola  Schauberger,  and 
that  the  latter  bad  threatened  to  bring  suit 
against  it  for  same,  for  which  reasons  the 
answer  was  made  a  counterclaim  against  ap- 
pellee and  cross-petition  against  appellant; 
It  being  asked  that  the  latter  be  made  a  par- 
ty to  the  action  and  required  to  assert  what- 
ever right  she  might  have  to  the  proceeds  of 
the  policy.  The  answer,  counterclaim,  and 
cross-petition  expressed  the  willingness  of 
the  Metropolitan  Life  Insurance  Company  to 
pay  into  court  the  amount  due  upon  the  pol- 
icy, that  It  might  be  relieved  of  further  lia- 
bility therefor,  and  shortly  thereafter,  with 
the  consent  of  the  parties,  and  by  order  of 
the  court,  the  amount  due  on  the  policy  was 
by  it  paid  into  court 

On  December  19, 1914,  ttie  appellant,  Arrah- 
vola Schauberger,  entered  her  appearance  in 
the  action,  both  to  the  petition  and  cross- 
petition,  by  the  filing  of  a  pleading  styled  an 
answer  and  counterclaim  to  the  appellee  ad- 
ministrator's petition  and  a  cross-petition 
against  him,  and  also  an  answer  and  counter- 
claim to  the  cross-petition  of  the  Metropoli- 
tan Life  Insurance  Company,  in  which  it  was 
denied  that  appellee,  as  administrator  of  the 
estate  of  Edward  J.  Morel,  or  otherwise,  was 
entitled  to  the  proceeds  of  the  policy  in  ques- 
tion or  any  part  thereof,  and,  in  substance, 
aOeged  her  right  thereto  as  the  beneficiary 


named  In  the  policy,  which  was  issued  upon 
the  life  of  the  decedent  while  he  was  her 
husband,  in  consideration  of  the  premium  of 
$22.20  required  at  the  time  to  be  paid  there- 
for and  an  annual  premium  of  a  like  amount, 
to  be  paid  each  year  thereafter  by  the  In- 
sured to  the  Insurance  company,  that  she, 
with  money  belonging  to  her,  paid  the  first 
premium  of  $22.20  and  each  subsequent  an- 
nual premium  that  became  due  thereon  In 
the  years  1908,  1909,  and  1910,  but  that  she 
borrowed  of  the  insurance  company  on  the 
policy  $6,  which  was  applied  in  part  pay- 
ment of  the  last  premium,  paid  in  April,  1910, 
and  that  all  of  the  premiums  referred  to,  ag- 
gregating S88.80,  were  paid  by  her  prior  to 
the  institution  of  her  action  against  the  de- 
cedent for  a  divorce.  It  was  further  alleged 
in  the  answer,  counterclaim,  and  cross-peti- 
tion that  by  the  terms  of  the  policy  issued  by 
the  Metropolitan  Life  Insurance  Company 
uixtn  the  life  of  the  decedent  it  was  provided 
that,  after  four  annual  premiums  had  been 
paid,  after  default  of  any  subsequent  pre- 
mium the  policy  would  be  automatically  ex- 
tended and  kept  In  force  for  a  period  of  four 
years,  that  before  August  23,  1911,  the  day 
upon  which  she  was  divorced  from  the  dece- 
dent, she  became  vested  with  an  absolute 
right  In  and  to  the  proceeds  of  the  policy 
contingent  upon  the  death  of  the  decedent 
within  the  four  years  next  following  the 
payment  of  the  last  premium  that  was  made, 
covered  by  the  extended  insurance,  and  that 
the  decedent's  death  occurred  within  that 
time  and  without  his  having  made  any 
change  in  the  beneficiary  of  the  policy.  By 
reason  of  the  foregoing  alleged  facts  ap- 
pellant asked  that  she  be  adjudged  entitled 
to  the  $994  proceeds  of  the  policy  paid  Into 
court  by  the  Metropolitan  Life  Insurance 
Company,  but  that,  if  the  court  should  be  of 
opinion  that  she  was  not  entitled  to  the  $994, 
she  recover,  to  be  paid  out  of  the  fund,  the 
aggregate  amount  of  the  annual  premiums 
paid  by  her  on  the  policy,  with  interest  on 
each  from  the  time  It  was  paid. 

The  answer  and  reply  filed  by  appellee  to 
the  counterclaim  and  cross-petition  of  appel- 
lant traversed  the  averments  thereof  and 
pleaded  as  a  bar  to  the  claim  asserted  by  her 
to  the  proceeds  of  the  policy,  the  Judgment  of 
the  Jefferson  circuit  court  divorcing  her  from 
the  decedent,  and  alleged  that,  as  it  was 
thereby  adjudged  that  each  of  the  parties  to 
the  action  for  divorce  should  restore  to  the 
other  such  property  not  disposed  of  at  the 
commencement  of  the  action  as  either  might 
have  obtained  directly  or  indirectly  from  or 
through  the  other  during  marriage  or  in  con- 
sideration thereof,  such  Judgment  divested 
appellant  of  all  Interest  In  the  policy  In  ques- 
tion. 

Following  the  taking  of  proof  by  the  par- 
ties and  submission  of  the  case  the  court 
rendered  the  following  Jndgm^t: 
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"Thb  action  baving  been  heard  and  submitted 
in  chief,  and  the  court  being  sufficiently  advised, 
it  is  considered,  ordered,  and  adjudged  that  by 
virtue  of  the  divorce  granted  to  the  defendant 
and  cross-plaintiff,  Arrahvola  Schauberger,  from 
plaintiS's  decedent,  Edward  J.  Morel,  on  the 
23d  day  of  August,  1911,  the  said  defendant  and 
cross-plaintiff  was  divested  of  all  her  right,  title, 
and  interests,  except  as  hereinafter  set  out,  in 
the  proceeds  of  the  policy  of  insurance  issued  by 
the  defendant  Metropolitan  Life  Insurance  Com- 
pany upon  the  life  of  plaintiff's  decedent  on  the 
12th  day  of  April,  1907,  and  that  upon  the  death 
of  plaintiff's  decedent,  the  assured,  which  oc- 
curred on  or  about  the  28th  daj  of  January, 
1914,  the  proceeds  of  said  policy,  except  as 
hereinafter  set  out,  became  the  property  of  the 
estate  of  the  plaintiff's  decedent,  Edward  J. 
Morel,  deceased. 

"The  records  herein  showing  that  the  defend- 
ant Arrahvola  Shauberger  did  on  the  24th  day 
of  April,  1907,  and  on  the  12th  day  of  April, 
1908,  on  the  12th  day  of  April,  1909,  and  on 
the  12th  day  of  April,  1910,  pay  the  annual  pre- 
mium of  $22.20  upon  each  occasion,  said  sum 
being  the  amount  then  due  by  way  of  premium 
upon  said  policy,  makins  a  total  of  $88.80  paid 
by  defendant  Arrahvola  Morel  Schauberger,  it  is 
ordered  and  adjudged  that  of  the  proceeds  of 
•said  policy  of  life  insurance  paid  into  court 
herein  the  defendant  and  cross-plain  tiff,  Arrah- 
vola Schauberger,  be  and  she  is  awarded  said 
sums  so  paid  for  premiums,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
the  date  of  each  pajrment  until  paid,  and  that 
the  balance  of  the  proceeds  of  said  policy  of 
insurance  be  awarded  to  and  are  the  property 
of  the  estate  of  the  decedent,  Edward  J.  Morel. 

"It  is  further  considered  and  adjudged  that 
each  of  the  parties,  plaintiff  and  defendant  and 
cross-plaintin,  Arrahvola  Schauberger,  shall  pay 
out  of  the  sum  awarded  him  his  own  costs,  and 
the  costs  of  the  defendant  Metropolitan  Life 
Insurance  Company  shall  be  assessed  against 
the  plaintiff  and  defendant  Arrahvola  Schau- 
berger, and  that  each  of  those  parties  shall  pay 
one-half  of  said  costs. 

"Leave  to  withdraw  said  sums  is  hereby 
granted  to  said  parties.  To  all  of  which  the 
defendant  Arrahvola  Schauberger  excepts  and 
objects,  and  prays  an  appeal  to  the  Court  of 
Appeals,  which  is  granted. 

Appellant's  dissatisfaction  with  the  Judg- 
ment led  to  this  appeal. 

[1-3]  It  Is  now  a  settled  rule  of  law  In 
this  Jurisdiction  that,  if  a  husband  procures 
a  life  insurance  policy  on  himself,  naming  his 
wife  as  beneficiary,  but  with  the  right  reserved 
to  himself  to  change  the  beneflciary,  and  the 
parties  are  thereafter  divorced  by  a  Judgment 
of  a  court  of  competent  Jurisdiction,  the  wife 
is  thereby  divested  of  all  interest  tn  the  pol- 
icy of  insurance,  and  cannot  at  the  death  of 
the  husband  claim  the  proceeds.  In  other 
words,  the  wife's  interest  In  the  policy  on 
the  husband's  life  Is  divested  by  the  Judgment 
of  divorce,  and  this  Is  true  though  the  pre- 
miums thereon  may  have  been  paid  by  the 
wife,  but  In  the  latter  case  she  will  be  en- 
titled to  be  reimbursed  oat  of  the  proceeds 
of  the  policy  the  amoant  of  the  premlnms 
paid  by  her  thereon.  The  Judgment  of  di- 
vorce operates  to  restore  to  the  divorced  par- 
ties the  title  to  such  property  as  either  may 
have  obtained  from  or  through  the  other 
dnrlne  marriage  in  consideration  or  by  rea- 
son thereof,  and  this  is  true  whether  the  re- 
turn of  the  property  Is  ordered  by  the  Judg- 


ment of  divorce  or  In  a  snbseqnent  proceed* 
ing.  If  the  order  of  restoration  be,  aa  is  of- 
ten the  case,  merely  formal,  or  none  Is  made 
when  the  divorce  is  granted,  any  question 
thereafter  arising  as  to  what  property  shall 
be  restored  by  either  party  to  the  other  may 
be  settled  by  subsequent  proceedings. 

In  Sea,  Adm'r,  v.  Conrad,  156  Ky,  61,  169 
S.  W.  622,  47  L.  R.  A.  (N.  S.)  1074,  Ann.  Cas. 
19150,  318,  the  question  involved  In  the  In- 
stant case  was  fully  considered  and  decided. 
In  that  case  the  husband  procured  a  policy 
of  Insurance  for  $5,000  on  his  life,  in  which 
the  wife  was  made  the  beneflciary.  The  pol- 
icy was  what  is  known  as  a  ten-year  term 
policy;  that  is,  In  consideration  of  ten  an- 
nual premiums  the  insurance  company,  by 
the  terms  of  the  policy,  agreed  to  pay  the 
sum  of  $5,000  to  the  Insured's  wife  within 
60  days  after  due  notice  and  satisfactory 
proof  of  his  death.  The  imlicy  gave  the  in- 
sured the  right  to  change  the  beneficiary, 
but  such  change  was  never  made  by  him.  Af- 
ter the  payment  of  the  tenth  annual  premium 
the  insured  was  divorced  from  his  wife.  His 
death  later  followed,  and  In  a  contest  be- 
tween the  former  wife  and  the  administrator 
of  his  estate  It  was  held  that  the  Judgment 
of  divorce  divested  her  of  all  right  to  or  in- 
terest In  the  proceeds  of  the  policy,  notwith- 
standing her  retention  of  the  possession  of 
the  policy  from  the  time  it  was  Issued  until 
his  death.    In  the  opinion  It  is  said: 

"There  can  be  no  doubt  of  the  fact  that  ap- 
pellee waa.  by  the  terms  of  the  policy  issued 
upon  the  life  of  Henry  Conrad,  named  therein 
as  the  bendiciary,  because  she  was  his  wife,  and 
by  reason  thereof  had  an  insurable  interest  in 
his  life.  It  is  patent,  therefore,  that  whatever 
interest  or  right  she  then  had  or  took  under  the 
policy  was  acquired  in  conidderation  or  by  rea- 
son of  her  marriage  to  Henry  Conrad.  The  in- 
terest or  right  she  thus  acquired  was  destroyed 
by  the  judgment  of  divorce,  which  operated,  by 
virtue  of  Its  terms  and  the  provisions  of  the 
Code,  to  divest  her  of  it.  Tt  is  not  material  that 
there  was  never  an  actual  return  of  the  policy 
by  her  to  her  former  husband,  or  that  its  return 
was  never  demanded  by  him.  The  mere  physical 
retention  of  the  policy  by  her.  whether  inten- 
tional or  otherwise,  did  not  confer  upon  her  any 
right  to  it,  and  the^fact  that  she  never  demanded 
or  received  the  dividends  that  accrued  and  were 
paid  upon  it,  and  that  they  were  demanded  and 
recttveid  by  Henry  Conrad  as  long  as  he  lived, 
shows  that  each  of  them  understood  that  she  no 
loni«r  had  any  interest  in  the  policy.  The  poli- 
cy was  merely  evidence  of  the  contract  with  the 
company,  upon  which  its  liability  could  not  be 
enforced  until  the  death  of  Henry  Conrad.  Had 
be  at  any  time  after  his  divorce  from  appellee 
instituted  proceedings  for  that  purpose,  he  might 
have  compiled  the  delivery  to  him  of  the  policy, 
but  his  failure  to  do  so,  whether  it  arose  from  a 
disindination  to  have  further  litigation  with  his 
former  wife,  or  otber  cause,  in  view  of  his  con- 
tinued collection  of  the  dividends  thereon,  is 
not  to  he  taken  as  evidencing  his  recognition  of 
her  right  to  it;  nor  is  his  administrator,  by 
reason  thereof,  now  estopped  to  claim  its  pr(H 
ceeds. 

"While  appellee  at  no  time  subsequent  to  the 
divorce  and  before  Henry  Conrad's  death  had  an 
insurable  interest  in  his  life,  it  is  unnecessary 
to  determine  whether  that  fact,  of  Itself,  waa 
sufficient  to  divest  her  of  any  interest  in  the  pol- 
icy of  insurance;  it  is  sufficient  to  place  oar  i*- 
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cision.  as  we  do,  on  tbe  Eround  Aat  she  was  di- 
Tested  of  such  interest  by  the  judgment  of  di- 
vorce, and  the  effect  section  426  of  the  Code 
compels  ns  to  give  it" 

It  iB  tme  tbat  in  the  inatant  case  tbe  in- 
sored  did  not,  as  In  tbe  case  supra,  rec^ve  a 
dividend  or  dividends  on  the  policy  after  ttie 
payment  of  the  last  annual  premiiun  there- 
on, bnt  that  fact  does  not  affect  the  qnestlon 
under  consideration.  In  the  case  supra  the 
payment  to  the  insured  of  the  dividends.earn- 
ed  by  the  policy  after  his  divorce  from  the 
wife  was  not  a  controlling  fact  in  the  deci- 
Mon  of  the  case,  bnt  was  mentioned  in  the 
opinion  only  for  the  purpose  of  showing  by 
'way  of  argument  that,  notwithstanding  the 
former  wife's  retention  of  the  policy  after 
the  divorce  and  until  his  death,  she  and  the 
Insured  understood  that  she  no  longer  had 
any  interest  in  the  policy.  The  opinion  dis- 
tinctly rests  the  decision  upon  the  concln- 
lAoDa  that  an  insurance  policy  is  property, 
and  that  any  interest  she  may  have  had  in 
the  proceeds  of  the  policy  was  divested  by 
the  Judgment  of  divorce,  although  it  had  not 
expressly  directed,  as  did  the  Judgment  in 
the  instant  case,  the  restoration  to  the  di- 
vorced parties  of  the  title  to  such  property 
as  either  may  Iiave  obtained  from  or  through 
tbe  other  during  marriage,  in  consideration 
or  by  reason  thereof.  This  is  shown  by  the 
following  further  excerpt  from  the  opinion  in 
the  case  supra: 

"We  are  of  opinion  that  the  qnestlon  here  In- 
Tolved  is  controlled  by  the  proTisions  of  section 
425,  Civil  Code,  and  section  2121,  Kentucky 
Statutes,  Though  not  in  all  respects  identical 
in  language,  these  sections  are  identical  in 
meaning;  hence  in  this  connection  it  will  be  suf- 
ficient to  quote  either.  Section  425,  Civil  Code 
provides:  'Every  Judgment  for  a  divorce  from 
tlie  bond  of  matrimony  sliall  contain  an  order 
restoring  any  property  not  disposed  of  at  ttie 
commencement  of  the  action,  which  either  pai^ 
ty  may  liave  obtained,  directly  or  indirectly, 
from  or  throngh  the  other,  during  the  marriage, 
in  consideration  or  by  reason  thereof;  and  any 
property  so  obtained,  without  valuable  consider- 
ation, shall  l>e  deemed  to  have  been  obtained  by 
reason  of  the  marriage.  The  proceedings  to  en- 
force this  order  may  t>e  by  petition  of  either 
gnrty,  specifying  the  property  which  the  other 
as  failed  to  restore;  and  the  court  may  hear 
and  determine  the  same  in  a  summary  mannerc 


after  ten  days'  notice  to  the 


_      .  partr  so  failing. 

It  is  manifestly  the  meaning  of  the  Code  that 
the  judgment  of  divorce  operates  to  restore  to 
the  divorced  parties  the  title  to  such  property  as 
^iher  may  liave  obtained  from  or  through  the 
other  doling  marriage  'in  consideration  or  by 
reason  tliereof ;  and  this  is  true  whether  the  re- 
turn of  the  property  is  ordered  by  the  judgm»it 
of  divorce  or  m  a  subsequent  proceeding.  If 
the  order  of  restoration  be,  as  is  often  the  case, 
merely  formal,  or  none  is  made  when  the  di- 
TOrce  is  granted,  any  question  as  to  what  prop- 
erty shall  be  restored  by  either  party  to  tbe  oth- 
er may  t>e  settled  by  subsequent  proceedings. 
"WiUiams  v.  Gooch,  3  Mete  487;  Smith  v. 
Smith  f66  S.  W.  9681,  22  Ky.  Law  Rep.  255; 
Bennett  v.  Bennett,  %  Ky.  645  [26  S.  W.  892, 
16  Ky.  Law  Rep.  721;  Johnson  v.  Johnson,  96 
Ky.  891  [29  S.  W.  SS&,  16  Ky.  Law  Rep.  660]." 

The  instant  case  does,  however,  present 
one  feature  not  found  in  Sea,  Adm'r,  y.  Con- 


rad, which  Is  this,  that  here  the  former  wife 
named  as  beneficiary  in  the  policy  paid  all 
the  premiums  that  were  received  by  the  in- 
surance company  on  the  policy;  but  this 
fact  no  more  had  the  effect  to  give  her  a 
right  to  the  proceeds  of  the  i>oUcy  than  did 
the  failure  of  the  insured  to  change  the  bene- 
ficiary. It  did  and  does,  however,  give  her 
the  equitable  right  to  be  reimbursed  out  of 
the  proceeds  of  the  policy  the  amount  of  the 
premiums  so  paid  by  her,  with  interest  on 
each  from  the  time  it  was  paid.  Such  right 
la  expressly  recognized  by  the  opinion  in 
Sea,  Adm'r,  v.  Conrad,  supra,  and  the  several 
cases  therein  dted,  and  was  accorded  her  by 
the  Judgment  of  the  chancellor  in  this  case. 
Indeed,  the  Judgment  of  divorce,  in  divesting 
her  of  any  interest  which  she  may  have  had 
in  the  proceeds  of  tbe  policy  on  the  life  of 
her  former  husband,  compels  him  or  his  es- 
tate to  restore  to  her  the  money  which  she 
paid  to  enable  him  to  carry  the  policy,  be- 
cause the  boiefit  thereof  was  obtained  by 
him,  as  was  the  interest  in  the  proceeds  of 
the  policy  of  which  she  was  the  beneficiary 
as  long  as  they  were  husliand  and  wife.  In 
consideration  and  by  reason  <rf  the  marriage. 
In  Guthrie's  Adm'r  v.  Guthrie,  106  Ky. 
146,  159  S.  W.  710,  the  Insured  died  a  resi- 
dent of  Shelby  county,  Ky.,  leaving,  among 
other  property,  a  policy  on  his  life  of  $1,000 
in  the  Northwestern  Mutual  Ldfe  Insurance 
Company.  By  the  terms  of  the  policy  the 
insurance  was  payable  to  "Mary  B.  Guthrie, 
beneficiary,  wife  of  James  M.  Guthrie."  The 
parties  were  divorced  in  Chicago,  111.,  on 
December  20,  1909.  James  Guthrie  died  May 
16,  1012.  The  opinion  expressly  reaffirms 
the  doctrine  announced  in  Sea,  Adm'r,  v.  Con- 
rad, supra,  but  held  that  It  was  not  applica- 
ble in  that  case,  liecause  the  divorce  was 
obtained  in  Illinois,  and  the  record  did  not 
show  that  it  was  the  duty  of  the  court  in 
Illinois  to  restore  the  property  after  a  decree 
of  divorce.  So,  in  refusing  to  divest  the  wife 
of  the  interest  in  the  policy  in  the  Guthrie 
Case,  we  said: 

"The  appellants,  however,  insist  that  the  di- 
vorce granted  by  the  circuit  court  of  Cook  coun- 
ty, 111.,  and  which  admittedly  had  jurisdiction  of 
the  parties,  like  a  Kentucky  divorce  decree  of 
itself,  operates  to  bar  the  right  of  the  divorced 
wife,  and  is  one  of  the  conditions  that  divest 
her  of  any  interest  in  the  policy  of  insurance; 
that  is,  the  Illinois  decree  should  have  the  same 
effect  as  a  divorce  granted  in  Kentucky.  The 
difficulty  is  that  appellant  makes  no  allegation 
that  there  are  or  were  in  force  at  the  time  of  tlia 
divorce  in  Illinois  any  laws  of  similar  import  to 
the  Kentucky  Statutes  and  Code  above  refer- 
red to.  Since  the  Illinois  conrt  liad  jurisdiction 
of  the  parties  and  tlie  subject-matter,  and  the 
record  not  disclosing  that  it  was  the  duty  of 
that  court  under  the  laws  of  Illinois  to  restore 
any  property  obtained  through  the  other  mar- 
riage, or  in  consideration,  or  by  reason  thereof, 
and  in  view  of  the  further  fact  that  James  M. 
Guthrie  never  attempted  to  change  the  b«iefi- 
clary  named  in  tbe  policy,  we  are  constrained  to 
hold  that  Mary  B.  Guthrie,  named  as  l>eneficiary 
is  entitled  to  the  proceeds,  and  the  Judgment  of 
the  lower  court  is  therefore  af&rraed."       i 
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As  we  fully  concur  in  tbe  conclusions 
reached  by  the  circuit  court  In  this  case, 
the  judgmoit  la  affirmed. 


GRE5BNB,  Auditor,  v.  GILBERT,  Superintend- 
ent of  Public  Instruction. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1916.) 

1.   SOEOOLB   AND    SCHOOL   DiSTBICTS   €=>93   — 
AFPBOPBIATIONS    —    OfFICEBS    —    EXPENSXB 

or  Auditob. 

Const.  §  184,  provides  that  a  bond  of  the 
commonwealth  issued  in  favor  of  the  board  of 
education  and  certain  stock  in  the  bank  of  Ken- 
tucky shall  be  held  inviolate  for  common  school 
purposes,  and  that  the  Interest  and  dividends 
therefrom  shall  be  appropriated  onl^  to  the  com- 
mon schools.  Ky.  St.  {  4370,  designates  what 
shall  constitute  the  common  school  fund,  and 
section  4371  provides  that  the  items  specified 
shall  constitute  the  annual  resources  of  such 
fund  and  be  paid  into  the  treasury  and .  not 
appropriated,  except  for  the  expenses  of  the 
state  department  of  education  and  in  aid  of 
common  schools.  Section  4385  provides  that  the 
salary  of  the  superintendent  of  public  instruc- 
tion shall  be  $2,500  per  annum,  that  he  may  ap- 
point three  clerks  at  salaries  of  $1,500,  $1,000 
and  $850,  payable  out  of  the  common  school 
fund.  Section  4535f  authorizes  the  superintend- 
ent to  act  as  special  state  inspector  of  all 
schools,  and  provides  that  for  such  special  duty 
he  sliall  receive  the  salary  of  $1,500.  payable  out 
of  the  state  school  fund;  that  he  may  appoint 
two  assistants  at  salaries  of  $1,000  per  annum, 
and  shall  be  allowed  not  to  exceed  $2,000  per 
annum  for  additional  clerk  hire  for  that  depart- 
ment, the  salaries  to  be  paid  out  of  the  common 
school  fund.  Held,  that  section  4371  is  not  an 
appropriation  of  money,  but  a  limitation  upon 
the  purposes  to  which  the  resources  of  the  school 
fund  may  be  put,  and  the  superintendent  cannot 
exceed  the  appropriations  contained  in  sections 
4536f  and  43So  in  employing  clerical  assistance. 

[Eld.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  216;  Dec.  Dig. 
«s»98.} 

iJ.  States  «=359— Officebs  and  E)rFi,0T£8— 

COHPBNSATION — STATDIOBT    PBOVISIONB. 

Where  the  salary  of  a  clerical  position  in 

the  service  of  the  state  is  definitely  fixed  by 

law,  that  is  conclusive  of  the  salary  to  be  paid. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 

Dig.  §§  37,  62;    Dec.  Dig.  <8=»59.] 

3.  Statutes  <8=>219— Constbuotion— Aids  to 

CONSTBUCTION     —     EOCECDTIVE     IRTEBFBETA- 

TION. 

The  doctrine  of  contemporaneous  construc- 
tion of  statutes  by  public  omcials  charged  with 
the  duty  of  acting  thereunder  applies  only  where 
a  statute  is  really  uncertain,  ambiguous,  and 
difficult  of  understanding,  and  not  where  the 
meaning  is  plain,  easily  understood,  and  hardly 
susceptible  of  misconstruction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  296,  297 ;  Dec.  Dig.  <8=s>219.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Mandamus  by  Y.  O.  Gilbert,  Snperintend- 
cnt  of  Public  Instruction,  against  R.  L. 
Greene,  Andit<»'.  From  a  Judgment  granting 
the  mandamus,  defendant  appeals.  Revers- 
ed, with  directions. 

M.  M.  Logan,  Atty.  Gen.,  and  Chas.  H.  Mor- 
ris, Asst.  Atty.  Gen.,  for  appellant  A.  I* 
Oilbert,  of  Mayfleld,  for  appellee. 


TURNSm,  J.  Appellant  is  the  auditor  of 
public  accounts  of  this  state,  and  the  appel- 
lee the  superintendent  of  public  instruction, 
and  the  term  of  eaCh  began  on  the  first  Mon- 
day in  January  of  this  year.  On  the  28th  of 
January  the  appellee  made  oat  and  presented 
to  the  auditor  the  salary  list  of  the  superin- 
tendent's office  for  the  month  of  January, 
1916,  as  follows: 

G.  L.  nmberlake,  salary,  Jan.  4-81. ...  $  68.50 
Elizabeth    Simpson,    to    stenographer, 

Jan.  4-31 90.00 

W.  D.  Embry,  to  stenograher,  Jan.  4- 

31 90.00 

Mrs.   Bettie   Harris,   to   stenographer, 

Jan.  4-31    67.50 

A.  h.  Gilbert,  to  stenographer,  Jan.  4- 

31    :..,. 90.00 

Virginia  Watts,  to  stenographer,  Jan. 

4r-31 90.00 

Nancy  Cross,  to  stenographer,  Jan.  4- 

31 !...... 112.50 

Paul  Meagher,  to  stenographer,  Jan.  4- 

31 112.50 

Narcie    Matthews,    salary     (inspection 

clerk),  Jan.  4-31   76.00 

Ross  Pogue,  salary   (inspection  derk), 

Jan.  4-31 75.00 

Corbett  Stenphenson,  salary  (inspection 

clerk),  Jan.  4-31 76.00 

M.  F.  Pogue,  salary  (inspection  clerk), 

Jan.   4-Sl 75.00 

Liu<y  Pattie,  salary,  Jan.  4-31 75.00 

H.  Marion,  salary,  Jan.  4-31 75.00 

C.  M.  Chaplin,  Jr.,  salary,  Jan.  4-31. . .  112.50 
V.  O.  Gilbert,  salary  as  Supt.,  Jan.  4- 

31    800.00 

The  auditor  refused  to  draw  his  warrants 
for  the  first  eight  items  contained  in  this  list 
upon  the  ground  that  there  was  no  authority 
of  law  for  the  same,  and  the  superintendent 
has  filed  this  action,  asking  for  a  mandamus 
to  require  the  payment  thereof.  In  the  cir- 
cuit court  the  defendant  filed  a  demurrer  to 
the  petition,  which  was  overruled,  and,  upon 
his  declining  to  plead  further  the  mandamus 
was  granted  as  prayed  for,  and  the  auditor 
has  appealed. 

[1]  Section  4386,  Kentucky  Statutes,  is  a 
part  of  an  act  dealing  with  the  office  of  su- 
perintendent of  public  instruction,  and  pro- 
vides as  follows: 

"His  salary  shall  be  two  thousand  five  hun- 
dred dollars  per  annum ;  besides  which  he  shall 
be  entitled  to  all  office  fixtures,  stationery, 
books,  postage,  fuel  and  lights  needed  to  carry 
on  the  work  of  his  office.  He  shall  have  power 
to  appoint  three  clerks,  namely:  A  chief  clerk, 
whose  salary  shall  be  fifteen  hundred  dollars  i>er 
annum ;  a  first  clerk,  whose  salary  shall  be  one 
thousand  dollars  per  annum,  and  a  second  clerk, 
whose  salary  shall  be  eight  hundred  and  fifty 
dollars  per  annum.  Said  salaries  to  be  paid 
monthly  out  of  the  common  school  fund." 

Section  453&f,  Kentucky  Statutes,  is  an  act 
of  1912  dealing  with  the  Inspection  and  exam- 
ination of  schools  in  this  state,  and  the  first 
subsection  thereof  la  as  follows: 

"That  the  state  superintendent  of  public  in- 
struction be  and  is  hereby  authorized  to  act  as 
special  state  inspector  and  examiner  of  all 
schools  in  cities,  towns  and  counties  in  the  com- 
monwealth, receivin|;  funds  directly  or  indirectly 
from  the  state  or  said  cities,  towns  and  counties. 
The  state  superintendent  of  puUic  instruction 
before  entering  upon  this  special  duty  shall  take 
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an  oath  before  oome  one  qaalified  to  administer 
the  oath  to  faithfully  and  diligently  perform  the 
duties  of  this  office,  and  shall  execute  bond  with 
good  and  sufficient  security,  to  be  approved  by 
the  Governor,  in  a  sum  not  to  exceed  ten  thou- 
sand dollars,  which  bond  shall  be  filed  with  the 
secretary  of  state. 

"Tht  saperintendent  of  public  instruction  shall 
receire  annually,  for  such  special  duty,  the  sal- 
ary of  fifteen  hundred  dollars,  payable  monthly 
oat  of  the  state  school  fund. 

"He  shall  have  power  to  appoint  two  assist- 
ants  at  salaries  of  one  thousand  dollars  per  an- 
num, and  all  necessary  contingent  and  traveling 
expenses  for  himself  and  his  assistants,  when  on 
business  pertaining  to  these  offi<^aI  duties.  He 
shall  be  allowed  not  to  exceed  two  thousand  dol- 
lars per  annum  for  additional  clerk  hire  for  this 
dei>artment,  in  connection  with  the  state  depart- 
ment of  education,  that  the  state  department 
may  be  made  mor»  efficient  in  the  conduct,  su- 
pervision, management  and  inspection  of  the 
schools  and  school  revenues  of  the  common- 
wealth. These  salaries  and  necessary  expenses 
thus  incurred  shall  be  paid  by  the  treasurer  and 
cfaarxed  to  the  common  school  fund,  and  the 
superintendent  is  hereby  authorized  to  make 
monthly  requisitions  on  the  auditor  for  such  sal- 
aries and  expenses  and  that  he  render  an  item- 
ized account  of  the  same." 

It  will  be  observed  that  in  the  first  section 
quoted  the  salary  of  the  snperintendent  is 
fixed  at  $2,500,  there  is  provided  for  his  of- 
fice certain  flxtnres,  stationery,  etc.,  and  he  is 
authorized  to  appoint  three  clerks  at  sala- 
ries of  $1,500,  $1,000,  and  $850;  and  In  sec- 
tl<Hi  4535f  the  superintendent  himself  is  au- 
thorized to  act  as  special  inspector  and  exam- 
iner of  schools,  and  for  such  work  is  allowed 
a  salary  of  $1,500  per  annum,  and  Is  author- 
ized to  appoint  two  assistant  inspectors  at 
salaries  of  $1,000,  and  is  allowed  $2,000  per 
annum  for  additional  clerk  hire  for  joint  use 
in  the  department  of  Inspection  and  the  state 
department  of  education.  These  salaries  and 
expenses  are  payable  monthly  out  of  the  state 
school  fund. 

The  two  sections  quoted  constitute  the  only 
authority  to  which  we  have  been  referred,  or 
which  we  have  been  aUe  to  find,  authorizing 
the  employment  by  the  superintendent  of 
persons  In  his  office. 

The  two  sections  quoted  authorize  an  an- 
nual expenditure  by  the  supertatendent,  In- 
cluding his  own  salary  as  superintendent  and 
as  state  ini^ector  of  schools,  of  $11,350,  and 
therefore  there  is  no  authority  of  law  for  a 
monthly  pay  roll  in  excess  of  $945.83,  unless 
it  is  elsewhere  given. 

It  is  contended  by  the  appellee  that  under 
the  prorisloos  of  section  4371  of  the  Ken- 
tucky statutes  he  is  authorized  to  pay  any 
and  all  expenses  of  bis  office  out  of  the  com- 
mon school  fimd,  and  that  therefore  it  is  the 
duty  of  the  auditor  to  Issue  bis  warrants  for 
these  amounts  as  they  are  necessary  expendi- 
tures in  an  efficient  conduct  of  his  office. 

Section  4370  designates  in  six  subdlvlslods 
what  shall  constitute  the  common  school  fund 
of  this  state ;  and  then  it  is  provided  in  the 
very  next  section,  4371,  as  follows,  to  wit: 

"The  foregoing  shall  constitute  the  annual  re- 
sources of  the  school  fund  of  Kentucky,  and 
shall  be  paid  into  the  treasury,  and  shall  not  be 
drawn  out  or  appropriated,  except  to  pay  the 


expenses  of  the  state  department  of  education 
of  whatever  character  or  kind,  and  in  aid  of 
common  schools,  as  provided  in  this  chapter." 

It  is  under  this  last  section  that  the  ap- 
pellee claims  the  right  to  exceed  the  appro- 
priations provided  for  In  the  first  two  sec- 
tions quoted,  in  the  management  and  conduct 
of  his  office.  The  contention  Is,  as  we  gather 
It,  that  because  the  Legislature  In  that  sec- 
tion provided  that  the  resources  of  the  school 
fund  should  not  be  drawn  out  or  appropriat- 
ed, "except  to  pay  the  expenses  of  the  state 
department  of  education  of  whatever  charac- 
ter or  kind,  and  in  aid  of  common  schools,  as 
provided  In  this  chapter,"  that  this  was  equiv- 
alent to  an  appropriation  by  the  Legislature 
of  as  much  money  out  of  the  school  fund  to 
pay  the  expenses  of  the  state  department  of 
education  as  the  superintendent  of  public  In- 
struction might  deem  necessary  for  that 
purpose,  and  that  none  of  the  fiscal  officers 
of  the  state  has  the  right  to  question  his  un- 
limited authority  in  that  regard. 

Section  4371  not  only  falls  far  short  of 
being  an  appropriation  of  any  money,  but 
even  a  casual  reading  of  it  In  connection 
with  section  4370  conclusively  shows  that  in- 
stead of  being  an  appropriation  of  money  it 
is  solely  a  limitation  upon  the  purposes  to 
which  the  resources  of  the  school  fund  may 
be  put  Manifestly  It  was  passed  by  the 
Legi^ature  to  comply  with  the  provisions  of 
section  184  of  the  Constitution  that  the  school 
fund  should  be  held  inviolate  for  the  purpose 
of  sustaining  a  system  of  common  schools, 
and  appropriated  to  no  other  purpose. 

Under  the  provisions  of  the  section  of  the 
Constitution  referred  to  it  was  questioned 
whether  the  expenses  of  the  department  of 
education,  as  provided  in  sectlcm  4371,  might 
be  properly  paid  out  of  the  school  fund,  and 
a  test  suit  raising  that  question  was  brought, 
and  this  court  held,  in  Supt  of  Public  In- 
struction v.  Auditor,  97  Ky.  180,  30  S.  W.  404, 
17  BIy.  Law  Bep.  46,  that  such  expenses 
might  be  paid  out  of  that  fund. 

The  contention  that  the  opinion  In  that 
case  upholds  the  view  of  the  appellee  here  is 
not  well  founded;  that  opinion  only  holds 
that  the  expenses  of  the  department  of  edu- 
cation may  propeidy  be  paid  out  of  the  school 
fund,  when  appropriated  by  the  Legislature, 
but  it  nowhere  intimates  or  suggests  that 
section  4371  is  an  appropriation  of  any  sum 
whatever  out.  of  that  fund. 

If  appellee's  construction  of  section  4871, 
which  is  a  part  of  an  act  of  1893,  is  correct, 
and  the  superintendent  is  given  therein  the 
authority  to  use  so  much  of  the  school  fund 
as  may  be  deemed  necessary  by  him  in  the 
payment  of  the  expenses  of  his  office,  why  did 
the  General  Assembly  deem  It  necessary  to 
pass  the  act  of  1912,  giving  to  him  two  as- 
sistant inspectors  and  a  specific  sum  for  ad- 
ditional clerical  assistance?  The  act  of  1912 
would  clearly  seem  to  b^  a  legislative  Inter- 
pretation of  section  4371  directly  contrary  to 
that  contended  for  by  the  superintendent,  if 
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any  sucb  Interpretation  was  needed.  In  any 
event,  the  court  would  require  the  dearest 
and  most  explicit  language  before  it  would  be 
Justified  In  holding  any  act  to  give  to  an  ad- 
ministrative official  unlimited  and  unrestrict- 
ed right  to  the  use  of  a  fund  for  any  pur- 
pose; and  particularly  where  it  Is  declared 
In  the  Constitution  that  such  fund  is  to  be 
held  inviolate  for  specific  purposes,  and  even 
the  right  of  the  Legislature  to  appropriate  the 
same  to  any  other  purpose  is  withheld. 

[2]  An  inspection  of  the  salary  list  in  the 
record  discloses  that  some  of  the  assistants 
and  clerks  provided  for  in  sections  43S5  and 
4535f,  and  whose  salaries  are  fixed  In  those 
sections  are  not  being  paid  the  amount  of 
salary  provided  by  law,  and  we  have  deemed 
it  not  Improper  to  say  that  where  the  salary 
of  a  clerical  position  is  definitely  fixed  by 
law,  that  is  conclusive  of  the  salary  to  be 
paid. 

[S]  But,  finally,  resort  is  had  to  the  doc- 
trine of  contemiwraneous  construction,  and  it 
is  insisted  that  even  though  technically  sec- 
tion 4371  may  not  be  construed  to  give  the 
superintendent  unlimited  authority  in  the 
employment  In  bis  department  of  clerical  as- 
sistants, yet  that  inasmuch  as  it  has  been 
given  that  interpretation  by  all  public  offi- 
cials charged  with  the  duty  of  acting  under 
it,  that  the  court  should  now  give  it  the  same 
construction.  But  this  doctrine  applies  only 
where  a  statute  is  really  uncertain,  ambigu- 
ous, and  difficult  of  understanding,  and  does 
not  apply,  as  In  this  case,  where  the  meaning 
is  plain,  easily  understood,  and  hardly  sus- 
ceptible of  misconstruction.  Bosworth,  Audi- 
tor, V.  Marshall,  County  Attorney,  165  Ky.  32, 
176  S.  W.  34S. 

The  General  Assembly  alone  has  the  power 
to  appropriate  public  money,  and  if  the  ne- 
cessity for  this  clerical  assistance  exists,  the 
application  for  the  money  to  procure  it  must 
be  made  to  the  proper  branch  of  the  govern- 
ment. 

The  Judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  and  dismiss  the  pe- 
tition. 


CONNECTICUT  FIRE  INS.  CO.  v.  HARDIN. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1916.) 

Continuance  €=»51— AsaBNCB  or  Witnksses 

— Statute. 

Where  defendant,  having  already  received 
a  continuance  for  the  absence  of  witnesses,  ask- 
ed another,  not  filing  with  its  affidavit  any  state- 
ment of  its  attorneys  that  the  testimony  was 
important  or  that  its  proper  effect  could  not 
bo  obtained  without  oral  examination  in  court, 
falling  to  show  diligence  in  attempting  to  ob- 
tain the  testimony  of  one  of  the  witnesses,  the 
court's  action,^  with  plaintifTs  consent,  in  de- 
nying the  motion  for  continuance  and  permit- 
ting defendant  to  read  its  affidavit  as  the  absent 
witnesses'  testimony  under  Civ.  Code  Prac.  | 
315,  was  not  an  abuse  of  its  sound  discretion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  li  69,  7%  86,  87,  88,  118,  128,  130, 
132 ;    Dec.  Dig.  «=»51.] 


Appeal  from  Circuit  Court,  Boyd  County. 

Suit  by  J.  S.  Hardin  against  the  Connecti- 
cut Fire  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Li.  T.  Everett,  of  Catlettsburg,  L.  F.  Zerfoss, 
of  Ashland,  and  J.  M.  Lassing,  of  Newxwrt, 
for  appellant  John  L.  Smith  and  Geo.  B. 
Martin,  both  of  Catlettsburg,  for  appellee. 

HURT,  J.  This  suit  was  filed  on  the  10th 
day  of  April,  1914,  and  summons  was  served 
on  the  insurance  commissioner  on  the  4th  day 
of  May,  1914.  No  steps  looking  to  a  trial 
were  had  at  the  June  term  of  the  circuit 
court,  but  on  November  12,  1914,  the  appel- 
lant filed  Its  answer.  The  case  was  set  for 
trial  for  the  27th  day  of  November.  When 
It  was  called  for  trial,  the  appellee  announc- 
ed ready  tor  trial,  but  the  appellant  announc- 
ed that  it  was  not  ready,  and  moved  the 
court  to  continue  the  case  on  account  of  the 
absence  and  illness  of  one  of  its  witnesses, 
Harry  O.  Marcum.  At  this  calling  the  ap- 
pellant was  not  required  to  present  any 
grounds  for  a  continuance  by  affidavit,  but 
the  case  was  continued  upon  its  motion  and 
its  statement  that  It  was  not  ready  for  trial 
because  of  the  absence  of  Marcum.  The  con- 
tinuance of  the  case  was  had  after  the  is- 
sues bad  all  been  made  up,  and  the  contln- 
nance  was  to  the  March  term  of  the  circuit 
court  On  the  27th  day  of  February  the  ap- 
pellant caused  a  subpoena  to  be  Issued  to 
Boyd  county  for  Harry  O.  Marcum  and 
Maude  Marcum,  two  of  Its  witnesses,  and 
probably  others.  Maude  Marcum  was  not  in 
the  county  at  the  time  the  subpoena  was  Is- 
sued, having  left  the  county  and  dexwrted 
out  of  the  state  on  the  10th  day  of  Janu- 
ary, previous  thereto,  but  the  subpoena  was 
served  up<m  Harry  Q.  Marcum.  When  the 
case  was  called  for  trial  on  March  17th, 
the  appellee  again  announced  ready  for 
trial,  when  the  appellant  asked  for  anoth- 
er continuance  of  the  case  on  account  of 
the  absence  of  one  of  Its  attorneys,  and 
the  court  thereupon  set  the  case  over  un- 
til the  24th  day  of  March  for  triaL  At 
the  calling  of  the  case  for  trial  on  the  24tfa, 
the  appellee  again  announced  ready  for 
trial,  when  the  appellant  announced  not 
ready,  and  moved  the  court  to  continue  the 
case  until  the  next  term  of  the  court  on  ac- 
count of  the  absence  of  Harry  G.  Marcum 
and  Maude  Marcum,  and  in  support  of  its 
motion  filed  Its  affidavit,  setting  out  a  state- 
ment of  the  facts  which  it  could  prove  by 
the  two  absent  witnesses,  and  other  facta 
upon  which  it  based  Its  motion  for  a  contin- 
uance. On  the  17th  day  of  March,  at  the 
continuance  of  the  case  at  that  time,  Harry 
G.  Marcum  did  not  appear,  and  the  appellant 
procured  an  attachment  to  be  Issued  for  him, 
which  was  returned  without  being  executed 
up<ni  the  witness.    On  the  24th  day  of  March, 
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when  the  contlnnance  was  again  asked,  the 
court  reqnlred  the  appellee  to  consent  that 
the  affidavit  should  be  read  as  the  deposition 
of  the  two  witnesses,  Harry  6.  Marcum  and 
Maude  Maicnm,  or  ^se  a  continuance  of  the 
case  would  be  granted.  The  appellee  consent- 
ed to  the  reading  of  the  afSdarlt  as  the  depo- 
siticn  of  the  two  witnesses,  and  therenpon 
the  court  orermled  the  appellant's  motion 
for  a  continuance,  and,  a  trial  being  had.  It 
resulted  In  a  verdict  of  the  Jury  In  favor  of 
the  appellee,  and  a  Judgment  of  the  court 
was  rendered  accordingly.  The  appellant's 
motion  and  grounds  for  a  new  trial  being 
overruled.  It  seeks  a  reversal  of  the  Judg- 
ment upon  the  sole  ground  that  the  court 
erred  to  its  prejudice  in  overruling  its  mo- 
tion for  a  continuance.  The  appellant  did 
not  file  with  its  affidavit  any  statement  of 
its  attorneys  that  the  testimony  of  the  two 
witnesses  was  important,  or  that  the  Just 
and  proper  effect  of  their  testimony  could 
not,  in  a  reasonable  degree,  be  obtained  with- 
out an  oral  examination  of  them  tn  court. 
The  afOdavit  on  file  falls  to  show  any  dili- 
gence tn  obtaining  the  testimony  of  Maude 
Harcum,  as  she  had  been  absent  from  the 
state  and  county  before  a  subpoena  was  is- 
soed  for  her  to  that  county  for  47  days,  and 
the  affidavit  does  not  disclose  any  want  of 
knowledge  ui>on  the  part  of  the  appellant  as 
to  her  whereabouts. 

Section  315,  Civil  Code,  provides  that  when 
a  motion  to  postpone  a  trial  on  account  of  the 
absence  of  a  witness  is  made,  and  the  party 
moving  for  the  continuance  has  filed  his  af- 
fidavit^ showing  the  materiality  of  the  evi- 
dence expected  to  be  obtained  from  such 
witness,  and  that  due  diligence  has  been 
used  to  obtain  it,  and  the  facts  which  the 
party  conld  prove  by  such  witness,  and  then 
if  the  adverse  party  will  consent  that  on  the 
trial  the  affidavit  shall  be  read  as  the  deposi- 
tion of  the  absent  witness,  "the  trial  shall 
not  be  postponed  on  account  of  his  absence." 
The  motion  for  a  continuance  Is  always  ad- 
dressed to  the  sound  discretion  of  the  trial 
court;  and,  nnless  such  discretion  has  been 
abused,  the  action  of  the  court  will  not  be 
disturbed.  McClurg  v.  Igleheart,  33  S.  W.  80, 
17  Ky.  Law  Rep.  913.  It  has  oftentimes 
been  held  that  the  refusal  to  grant  a  con- 
tinuance on  account  of  the  absence  of  a  wit- 
ness, when  a  statement  of  the  facts  which 
the  absent  witness  would  prove  is  admitted 
In  evidence,  is  not  an  abuse  of  the  discretion 
of  the  trial  court  Hutton  v.  First  National 
Bank,  46  S.  W.  668,  20  Ky.  Law  Rep.  225; 
M.  ft  L.  R.  R.  Co.  V.  Herrlck,  18  Bush,  122; 
L.  H.  ft  St  L.  Ry.  Co.  v.  Wilson's  Ex'r,  158 
Ky.  657,  161  S.  W.  517;  Independent  Life 
iDsnrance  Co.  v.  Williamson,  152  Ky.  821, 
164  S.  W.  409 ;  Louisville  By.  Co.  v.  Bryant, 
142  Ky.  159,  184  S.  W.  182,  and  many  others. 

An  examinaticm  of  the  record  and  grounds 
for  a  contlnnance  falls  to  lead  to  the  con- 


clusion that  the  trial  court  abused  its  discre- 
tion in  denying  the  continuance,  and  the 
Judgment  is  affirmed. 


IMPERIAL  JELLICO  COAL  00.  v. 

BRYANT. 

BRYANT  V.  BANK  COAL  CO. 

(Gonrt  of  Appeals  of  Kentucky.    Feb.  10, 1916.) 

1.  JvsT  «=s>116— Sblbction   o»   Additionai. 

JUBOBS  —  BYSTAKBKBa  —  STATUTOBT    PBOVI- 
8I0NS. 

Ky.  St  1909.  i  2247,  provides  that  at  the 
time  of  selectlne  the  petit  jurora  from  the  list  of 
names  drawn  for  that  purpose,  if  there  shall  fail 
to  attend  or  shall  be  excused  such  a  number  as 
will  not  leave  the  number  of  jurors  required,  the 
judge  shall  draw  double  the  number  of  names 
to  supply  their  places,  provided  that  when  the 
number  of  vacancies  does  not  exceed  three,  the 
judge  may  direct  the  sheriff  to  summon  bystand- 
ers, and  that  if  in  any  civil  proceeding  the  panel 
shall  be  exhausted  by  challenge  the  judge  may 
supply  jurors  by  drawing  from  the  drum  or 
wheel  case  or  may  direct  the  sherifi  to  summon 
not  exceeding  three  bystanders  to  fill  such  va- 
cancies. Held,  that  where  seven  bystanders 
were  smmnoned  at  one  and  the  same  time  by 
the  sheriff,  it  was  reversible  error  to  overrule  a 
challenge  to  the  panel ;  an  exception  having  been 
properly  saved. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i§  542,  643 ;    Dec  Dig.  <3=»116.] 

2.  Mines  and  Minkbaia  9=>118— Danoerous 
OoNorrioN  or  Mirk  —  LiABXLrrY  to  Les- 
see's Eiiplot£s. 

A  lessor  of  a  mine  was  not  liable  for  inju- 
ries to  the  lessee's  employs  caused  by  the  de- 
fective condition  of  a  stump  left  to  support  the 
roof  of  the  mine,  unless  at  the  time  of  the 
lease  it  knew  of  the  defective  condition,  but 
withheld  this  Information  from  the  lessee,  and 
unless  such  condition  was  latent  and  could  not 
have  been  discovered  by  the  exercise  of  ordinary 
care. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  g  240;   Dec.  Dig.  <S=3ll8.] 

3.  Apfeai,  ANn  Ebbob  €=s>216— Resebvaiion 
of  Obotjndb  or  Review— Requestino  In- 

BTBirCTIONS. 

On  appeal  from  a  judgment  for  defendant  in 
a  mine  employe's  action  for  injuries,  plaintiff 
was  in  no  position  to  take  advantage  of  the 
failure  of  defendant  to  furnish  a  sufficient  num- 
ber of  caps  and  props  of  a  proper  kind  to  bt 
used  in  propping  the  roof,  as  re^inired  by  stat- 
ute, where  no  instruction  presentmg  this  matter 
to  the  jury  was  requested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=9216;  Trial,  Cent  Dig.  §§ 
627-641.] 

4.  Appeal  and  Ebbob  4=3200— RBSBBVATioif 
or  Oboundb  or  review— Neoessitt  or  Ob- 
jections. 

A  par^,  not  objecting  to  an  improperly  se- 
lected jury  panel,  was  not  entitled  to  a  reversal 
because  thereof. 

[E6.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <g=9200.] 

Appeal  trom  Circuit  Court,  Whitley  Coun- 
ty. 

Acti<m  by  Marlon  Bryant  against  the  Im- 
perial Jellico  Coal  Company  and  another. 
From  a  judgment  for  plaintiff  against  the  de- 
fendant named  and  In  favor  of  the  defendant 
Bank  Coal  Company,  plaintiff  and  the  Im- 
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I)erial  JelUco  Coal  CJompany  appeal.  Affirm- 
ed In  part,  and  reversed  and  remanded  In 
part,  with  directions. 

Rose  &  Pope,  of  Williamsburg,  for  appel- 
lant and  appellee  Bryant.  T^e,  Slier  &  Gat- 
Uff,  of  Williamsburg,  for  appellant  Imperial 
JelUco  Coal  Co.,  and  for  appellee,  Bank  Coal 
Co. 

CLARKE,  J.  On  January  9,  1914,  Marlon 
Bryant  was  injured  by  slate  falling  from  the 
roof  of  the  mine  owned  by  the  Imperial  Jel- 
Uco Coal  Company,  but  being  operated  under 
a  lease  by  the  Bank  Coal  Company,  In  which 
said  Bryant  was  engaged  in  removing  the 
stumps  and  pillars  left  to  support  the  roof 
when  the  mine  was  developed,  which  work 
Is  known  as  "robbing"  the  mine.  Thereafter 
he  Instituted  this  suit  in  the  Whitley  circuit 
court,  seeking  to  recover  for  his  Injuries 
from  both  of  said  companies,  alleging  that 
the  accident  resulted  from  the  negligence  of 
said  companies,  and  each  of  them,  in  faiUng 
to  furnish  him  a  safe  place  In  which  to  do 
said  work,  and  In  falling  to  furnish  him  the 
necessary  and  proper  kind  of  props  to  sup- 
port the  roof  of  the  mine  as  required  by 
law.  The  two  companies  filed  a  Joint  answer, 
denying  the  aUegatlons  of  negligence  In  bla 
petition,  and  pleading  contributory  negU- 
gence.  The  affirmative  allegations  of  said 
answer  were  traversed  of  record,  and  a  trial 
by  a  Jury  resulted  in  a  verdict  and  Judgment 
for  him  against  the  Imperial  JelUco  Coal 
Company  for  $1,000,  and  a  verdict  and  Judg- 
ment against  him  In  favor  of  the  Bank  Coal 
Company.  The  Imperial  JelUco  Coal  Com- 
pany is  appealing  from  the  Judgment  against 
It,  and  he  is  appealing  from  the  Judgment 
in  favor  of  the  Bank  Coal  Company.  The 
two  appeals  will  be  considered  together,  as 
they  result  from  the  same  Judgment. 

Appellant  Imperial  JeUlco  Coal  Company  is 
relying  upon  the  following  grounds  for  a  re- 
versal of  the  Judgment  against  It:  (1)  That 
the  court  erred  in  not  sustaining  the  dial- 
lenge  of  the  Jury  panel,  tendered  It  by  the 
trial  court,  upon  which  panel  there  were  con- 
ceded to  be  seven  bystanders  who  had  been 
summoned  at  one  and  the  same  time  by  the 
sheriff ;  (2)  that  the  trial  court  erred  in  over- 
ruling its  motion  for  a  peremptory  instruc- 
tion at  the  close  of  all  the  evidence. 

[1]  1.  As  the  Jury  thus  selected  Is  a  viola- 
tion of  section  2247  of  the  Kentucky  Statutes, 
and  furnishes  grounds  for  a  reversal  when 
the  exception  is  saved,  as  held  by  this  court 
in  the  case  of  L.  &  N.  R.  Co.  v.  King,  161 
Ky.  325,  170  S.  W.  938,  the  Judgment  against 
the  Imperial  JelUco  Coal  Company  will  have 
to  be  reversed. 

To  decide  the  question  raised  by  the  other 
ground  assigned  as  a  reason  for  reversal  of 
the  Judgment,  against  said  company  would 
nece^itate  an  expression  of  opinion  upon 
the. evidence;  and,  in  view  of  the  fact  that 
another  trial  may  be  necessary,  we  deem  It 
advisable  only  to  make  such  reference  to 


said  other  alleged  error  as  may  conduce  to 
a  correct  trial  upon  the  return  of  the  ease, 
without  expressing  an  opinion  about  the  evi- 
dence. 

[2]  2.  Counsel  for  appellant  company,  in 
arguing  its  right  to  a  peremptory  Instruction, 
urges  that  the  allegations  of  the  petition  do 
not  constitute  a  cause  of  action  against  it, 
because  it  does  not  aUege  that  it  had  actual 
knowledge  of  the  defective  condition  of  the 
stump  upon  which  the  plaintiff  was  working 
when  injured,  at  the  time  It  leased  the  mine 
to  the  Bank  Coal  Company.  As  the  Imperial 
JelUco  Coal  Company,  under  the  allegations 
of  the  petition,  was  the  owner  and  lessor  of 
the  mine  at  the  time  of  the  accident,  and  ap- 
pellee at  that  time  was  the  employ^,  not  of 
it,  but  the  Bank  Coal  Company,  it  was  Uable 
only  if  it  knew  of  the  defective  condition  of 
the  stump  at  the  time  of  the  lease  and  such 
defective  condition  was  latent  and  could  not 
have  been  discovered  by  the  exercise  of  ordi- 
nary care,  and,  having  this  information, 
withheld  it  from  the  lessee,  the  liablUty  of 
appellant  to  appeUee  was  not  that  of  master 
to  a  servant,  for  that  relationship  did  not 
exist  between  them.  Its  UabiUty,  if  any,  is 
based  upon  the  ImpUed  fraud  of  withholding 
from  the  lessee  knowledge  in  its  possession 
of  the  latent  defect  It  owed  neither  the 
lessee  nor  any  of  Its  employ&i  any  duty  of 
inspection,  and  was  liable  to  appeUee  and 
its  employes  only  If  It  exercised  bad  faith 
with  reference  to  the  matter  that  caused  ap- 
peUee's  injury  when  It  leased  the  mine  to 
the  lessee.  Franklin  t;  Tracy,  U7  Ky.  274, 
77  S.  W.  1113,  78  S.  W.  1112,  25  Ky.  Law 
Rep.  1409,  1909,  63  L.  R.  A.  649 ;  Holzhauer  v. 
Sheeny,  127  Ky.  32,  104  S.  W.  1034,  31  Ky. 
Lew  Rep.  1238 ;  Helndlrk  v.  LoulsvUle  Eleva- 
tor Co.,  122  Ky.  675,  92  S.  W.  608,  29  Ky. 
Law  Rep.  194,  5  L.  R.  A.  (N.  S.)  1103;  King 
v.  Creekmore,  117  Ky.  172,  77  S.  W.  689,  25 
Ky.  Law  Rep.  1292.  Hence  the  petition  did 
not  state  a  cause  of  action  against  this  appel- 
lant if  it  did  not  state  that  appellant  knew 
of  this  latent  defect,  but  stated  rather  that 
It  knew,  or  could  have  known,  of  It  by  the  ex- 
ercise of  ordinary  care.  If  appellant  actually 
knew  of  It,  it  would  be  Uable,  but  if  it  did  not 
know  of  it,  but  could  have  known  of  It  by 
the  exercise  of  (Hrdinary  care.  It  was  not 
liable. 

The  same  objection  applies  to  the  instruc- 
tions given  by  the  court,  as  they  allowed  a 
recovery  if  the  Jury  beUeved  from  the  evi- 
dence that  appeUant  could  have  discovered 
the  aUeged  latent  defect  by  the  exercise  of 
ordinary  care. 

[3]  3.  The  sole  objection  of  the  plaintiff, 
Marion  Bryant,  to  tlie  verdict  and  Judgment 
in  favor  of  appellee.  Bank  Coal  Company, 
presented  by  his  counsel  In  brief,  is  that  said 
company  failed  to  furnish  him  with  a  suffi- 
cient number  of  caps  and  props  of  a  proper 
kind  to  be  used  by  him  in  bracing  the  roef-of 
the  mine,  as  protlded  by  subsection  7,  | 
2739b,  of  the  statute;   that  the  failure  con- 


Kjrj 


BLX7S  ORASS  COAL  CORP.  y.  COMBS 


207 


slsted  not  in  the  number  iarnished,  but  In  the 
kind  famished;  that  a  part  of  those  fur- 
nished were  not  sawed  square  at  the  end,  as 
required  by  statute.  While  it  Is  true  there 
was  some  evidence  to  the  effect  that  some  of 
the  props  were  not  sawed  square  at  the  ends, 
the  proof  does  not  show  that  Bryant  needed 
to  have  selected,  marked,  or  used  any  prop 
not  properly  squared  at  the  ends,  as  there 
were  stUl  at  the  entrance  of  the  mine  a 
great  number  of  these  props,  supplied  by  the 
company,  of  which  some  were  shown  to  have 
been  defective,  bnt  the  proof  does  not  show 
that  there  were  not  enough  good  props  In 
the  pile  to  have  supplied  Bryant's  full  need. 
We  are  therefore  of  the  opinion  that,  even 
liad  be  offered  an  Instruction  presenting  this 
matter  to  the  Jury  and  the  court  had  re- 
fused to  give  it,  from  the  evidence  in  tliis 
case,  we  would  have  been  unable  to  say  that 
the  refusal  to  give  such  an  Instruction  was 
an  error.  However,  the  matter  is  not  so  pre- 
sented to  ns.  The  appellant  did  not  offer, 
and  the  court  did  not  refuse,  to  give  such  an 
instruction;  and,  even  if  counsel's  conten- 
tion were  correct,  be  is  not  in  a  position  to 
take  advantage  of  it  upon  this  record.  Louis- 
ville, H.  &  St  li.  Ry.  Co.  V.  Roberts,  144  Ky. 
820,  139  8.  W.  1073;  East  Tenn.  Telephone 
Co.  V.  Cook,  165  Ky.  649,  160  S.  W.  166. 

[4]  Nor  can  said  appellant  be  granted  a 
reversal  because  of  the  Improperly  selected 
Jury  panel  since  he  did  not  object  thereto. 

Wherefore  the  Judgment  herein  against 
appellant  Imperial  Jelllco  Coal  Company  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  grant  it  a  new  trial.  The  Judg- 
ment in  favor  of  appellee.  Bank  Coal  Com- 
pany, is  affirmed. 


EDMONDS  V.  DAVID  G.  EVANS  &  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1916.) 

1.  Afpbal  and   Ebbob  4s>70— Finaijtt   ot 
Detekuination. 

Where  defendant,  without  entering  its  ap- 
pearance, moved  the  court  to  quash  the  return 
on  the  summons,  and  the  court  made  an  order 
sustaining  the  motion,  plaintiff's  appeal  from 
such  order  will  be  dismissed,  as  it  was  not  final. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  807-378,  886,  411;  Dec. 
Dig.  «s>70.] 

2.  Afpkai.  Ann  Ebbob  9=»870— Nbobbsitt  ros 
FiNALiTT  ov  Dktebminatior. 

Where,  after  quashing  of  the  return  on 
the  Bummon8,_  plaintiff  advised  the  court  that  he 
proposed  talang  no  further  steps,  and  tlie  lat- 
ter entered  judgment  dismissing  the  action  for 
want  of  jnriiBdiction  of  the  person  of  the  defend- 
ant, plaintiff  could  appeal  upon  the  necessary 
ezceptioius,  and  thereby  obtain  a  review  of  the 
propriety  of  the  order  quashing  the  return. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sg  3451,  3460,  8461,  3487- 
3529;   Dee.  Dig.  «=»870.] 

Appeal    from    Gircalt    Court,    Breathitt 

County. 

Action  by  W.  T.  Edmonds  against  David  O. 
Evans  &  Company.    From  an  order  sustaining 


defendant's  motion  to  quash  the  return  on 
the  summons,  plaintiff  appeals.  Appeal  dis- 
missed. 

W.  Ia  Doolan,  of  Louisville,  and  John  B. 
Patrick,  of  Jackson,  for  appellant  Adams 
&  Holllday  and  G.  W.  Fleenor,  all  of  Jack- 
son, for  appellee. 

CARROLL,  J.  [1]  The  appellant  brought 
this  suit  In  the  Breathitt  circuit  court  against 
the  appellee  company,  a  foreign  corporation, 
and  a  summons  issued  against  the  company 
was  executed  by  delivering  a  copy  to  one  C. 
W.  Strong,  a  traveling  salesman  or  drummer 
for  the  company  in  Breathitt  county.  The 
appellee,'  without  entering  its  appearance  to 
the  action,  moved  the  court  to  quash  the  re- 
turn on  the  summons,  and  this  appeal  is 
prosecuted  from  the  order  of  the  court  sus- 
taining this  motion.  This  order  was  not 
final  or  appealable,  and  the  appeal  must  be 
dismissed.  Wearen  v.  Smith,  SO  Ey.  216; 
Winn  T.  Carter  Dry  Goods  Co.,  102  Ky.  370, 
43  S.  W.  436. 

[2]  But  in  cases  like  this  the  plaintiff, 
when  the  summons  is  quashed,  may  bring  an 
ai^eal  to  this  court  by  pursuing  the  prac- 
tice set  out  in  Speekert  v.  Ray,  Judge,  166 
Ky.  622, 179  S.  W.  592,  where  it  was  said,  in 
answer  to  the  argument  that  the  plaintiff  has 
no  remedy  when  the  summons  is  quashed: 

"If,  after  the  quashing  ot  the  return  on  the 
summons,  she  had  advised  the  judge  of  the  cir- 
cuit court  that  she  nroposed  taldng  no  further 
step  in  the  case,  he  douDtless  would  have  enter- 
ed Judgment  dismissing  the  action  for  want  of 
Jurisdiction  of  the  person  of  the  defendant,  from 
which  Judgment,  upon  reserving  the  necessary 
exception,  she  could  have  taken  an  appeal  to 
this  court,  and  thereby  obtained  a  review  of  the 
rulings  of  the  circuit  Judge  complained  of." 

And  so  in  this  case,  if  the  court,  after  the 
return  on  the  summons  had  been  quashed 
and  after  being  advised  that  the  plaintiff 
did  not  intend  to  take  any  further  steps  in 
the  case,  had  entered,  as  it  might  have  done, 
a  Judgment  dismissing  the  action  for  want 
of  Jurisdiction  of  the  person  of  the  defendant, 
an  appeal  could  have  been  prosecuted  from 
the  order  dismissing  the  case. 

The  appeal  is  dismissed. 


BLUB  GRASS  COAL  CORP.  y.  OOMBS  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  11, 
1916.) 

L  Mines  and  Minebals  4=964:— Hinino  Con- 
tra ots—Modimcation. 

Evidence  fteld  to  show  that  plaintiff,  who 
succeeded  to  a  mining  lease  which  allowed  the 
lessees  to  take  timber  from  the  surface  of  tiie 
ground,  had  notice  of  a  change  in  contract  made 
by  the  original  lessees,  and  was  also  charged 
with  knowledge  of  facts  sufficient  to  put  it  on 
inquiry. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |§  181-184 ;  Dec.  Dig.  «=> 
64.] 
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2.  COBPORATIONS  «=>428  —  AflENT  —  KwowL- 
EDOE   OF   AOENT. 

Where  the  manager  of  a  mining  corporation 
who  knew  that  his  principal,  the  lessee,  had 
modified  the  contract  with  the  lessor  as  to  the 
taking  of  timber  from  the  surface  of  the  ground, 
continued  in  the  service  of  plaintiff,  who  suc- 
ceeded to  the  rights  of  the  original  lessee,  plain- 
tiff was  charged  with  the  manager's  knowledge. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {S  1748-1761 ;   Dec.  Dig.  <3=>428.] 

8.  Mines  and  HinebaIiS  «=362  —  TiEahm  — 

TiMBEB  CONTBACTB. 

Where  a  mining  lease  reserved  to  the  les- 
sors all  timber  that  should  girth  60  inches  and 
more  3  feet  above  the  ground  to  be  used  by  the 
lessors  for  their  own  building  and  construction 
work  on  the  property,  and  authorized  the  lessee 
to  use  other  timber  for  mining  purposes,  fixing  a 
five-year  period  in  which  the  lessors  could  re- 
move their  timber,  but  providing  that,  in  event 
the  royalties  should  amount  to  $400  per  month, 
then  the  lessee  should  become  entitled  to  all 
timber,  was  amended  by  second  contract  ab- 
rogating the  time  limit  for  removing  the  timber, 
as  well  as  the  provision,  if  the  royalties  should 
reach  $400  per  month,  the  lessors  should  be  en- 
titled to  no  more  timber,  and  providing  that  the 
lessee  might  at  a  price  fixed  purchase  any  such 
timber,  and  that  the  lessors  should  cease  cut- 
ting timber  over  60  inches  was  the  absolute 
property  of  lessors,  subject  to  the  restrictions 
that  it  could  be  used  only  for  the  lessors'  own 
building  and  construction  work,  and  that  it 
should  be  sold  at  the  price  fixed. 

fEd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  f{  173, 175-180;  Dec.  Dig. 
^s»62.] 

4.  Mines  and  Minerals  «=»64  —  Mining 
liease— asbioneb— constbuctivb  notice— 
Effect. 

Plaintiff,  which  acquired  mining  property 
with  knowledge  of  an  amended  mining  lease 
regulating  timber  rights,  is,  where  it  acted  under 
the  amended  lease,  charged  with  knowledge  of 
an  earlier  lease  to  which  the  amended  one  refer- 
red. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  U  181-184;  Dec.  Dig. 
ie=>64.] 

6.  Mines  and  Minekals  9=»62— Lease— Con - 

stbuction. 

Where  a  mining  lease  which  clearly  showed 
the  mining  operations  shonld  not  be  interefered 
with  reserved  to  the  lessors  the  use  of  such  sur- 
face lands  as  were  unnecessary  for  mining  pur- 
poses, the  lessors  are  entitled  to  those  portions  of 
the  surface  suitable  for  agriculture,  and  the  les- 
see, though  authorized  to  build  houses  on  the 
premises  for  its  employes,  cannot  invade  such 
portions  merely  because  by  building  the  houses 
within  the  biclosures  it  would  save  some  ex- 
pense. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §i  173,  175-180;  Dec.  Dig. 
«=>62.] 

6.  Mines  and  Minerals  «=»62  —  Mininq 
Leases — Conbtbuotion. 

Where  a  mining  lease  reserved  to  the  lessors 
such  portion  of  the  surface  as  was  unnecessary 
for  mining  operations  so  long  as  it  did  not  work 
an  interference  therewith,  the  lessors  are  not 
entitled  to  pollute  a  stream  from  which  the 
lessee  drew  water  for  its  boilers  used  in  operat- 
ing the  mine. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  173,  175-180;  Dec.  Dig. 
«s»62.] 

7.  Mines   and    Minebaxs   «ss>62  —  MnnNO 

LeASB— CONSTBUCnoN. 

Where  a  mining  lease  which  authorized 
the  lessee  to  use  in  the  mine  surface  timber  de- 


clared that  the  standing  timber  should  be  used 
only  on  the  leased  premises,  the  lessee  is  not 
entitled  to  use  such  timber  in  adjacent  mininK 
property. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  173,  176-180;  Dec 
Dig.  (8=962.] 

8.  Mines    and    Minebals   4=>62  —  Minino 
Lease— OoNSTBUCTiON. 

Where  a  mining  lease  authorizing  tlie  leasee 
to  build  houses  on  the  surface  of  the  land  to  be 
occupied  by  the  lessee's  employes  and  author- 
ized the  lessees  to  use  any  of  the  premises  and 
openings  for  the  purpose  of  removing  coal  in 
adjacent  land,  the  lessees  might  erect  houses  on 
the  surface  to  be  occupied  by  employes  mining 
adjacent  lands. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {}  173,  176-180;  Dec  Dig. 
«=>62.] 

9.  Mines  and   Minbraui  «=>62  —  Mnraira 
Lease— ConsTBTjcnoN. 

Where  a  mining  lease  authorized  the  lessee 
to  take  from  the  surface  such  timber  as  mi^ht 
be  necessary,  but  reserved  to  the  lessor  all  tim- 
ber girthing  more  tium  60  inches,  the  lessee  is, 
where  timber  is  separated  by  inclosed  tracts,  en- 
titled to  a  convenient  right  of  way  through  such 
tracts,  when  it  should  become  necessary  to  reach 
such  timber. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  IMg.  U  ITS,  176-180 ;  Dec  Dig. 
i3=s62.] 

Salt  by  the  Bine  Grass  Coal  Corporatlcm 
against  D.  Y.  and  Mary  Combs.  On  motions 
to  dissolve  Injunctions  against  both  defend- 
ants and  plaintiff.  Injunction  against  de- 
fendants modified,  and  motion  to  dissolve 
Injunction  against  plaintiff  overruled. 

B.  P.  Wootton  and  Jesse  Morgan,  both  of 
Hazard,  for  plaintiff.  P.  T.  Wheeler  and  W. 
H.  Miller,  both  of  Hazard,  for  defendants. 

TUBNEB,  J.  These  are  motions  before 
me  to  dissolve  two  Injunctions  granted  by 
the  Perry  circuit  court  growing  out  of  the 
same  controversy — one  enjoining  D,  Y.  and 
Mary  Combs  from  exerelsiog  certain  priv- 
ileges which  they  claim  upon  the  surface  of 
certain  tracts  of  coal  lands  in  Perry  county ; 
and  the  other  enjoining  the  Blue  Grass  Goal 
Corporation  from  cutting  and  removing  cer- 
tain timber  from  the  said  lands  for  use  in 
its  mining  operations  on  adjoining  lands. 

In  January,  1913,  I>.  Y.  Combs  and  Ms 
wife,  being  the  owners  of  certain  tracts  of 
coal  lands,  entered  Into  a  contract  of  lease 
with  W.  M.  Jones,  W.  B.  Marsee,  and  C.  B. 
Luttrell  whereby  they  leased  to  the  latter 
the  coal  mining  privileges  thereon.  The  leaae 
provides: 

"That  for  and  in  consideration  of  the  cove- 
nants and  agreement  hereinafter  contained  the 
said  lessors  nave  leased,  demised,  and  let,  and 
do  hereby  lease,  demise,  and  let,  unto  the  said 
lessees,  for  the  full  term  of  fifty  years  from  and 
after  this  date  for  the  purpose  of  mining  coal 
and  holding  possession  thereof  for  said  lessees, 
certain  tracts  and  parcels  of  land.  *  *  * 
The  lessees  shall  have  the  exclusive  right  and 
privilege  during  the  continuation  of  this  lease 
of  digging  and  mining  coal  within,  upon,  and 
under  the  boundaries  described,  of  carrying 
I  away,  selling  and  disposing  of  the  same,  and 
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of  constracdne,  bnildine,  and  using  underneath 
said  lands  and  upon  tne  surface  thereof  such 
chutes,  inclines,  side  tradts,  railroad  switches, 
railroads,  tramways,  miners  houses,  storehous- 
es, and  any  bmldings,  or  installing  any  kind  of 
machinery  or  any  kind  or  character  of  con- 
struction deemed  necessary  by  the  parties  of  the 
second  part  for  carrying  on  said  coal  mining 
operations  on  said  leased  premises  and  the  de- 
livering and  shipping  of  said  coal  therefrom,  with 
the  right  to  enter  and  remain  upon  said  tract 
for  the  aforesaid  purpose  at  once  and  remain 
during  the  continuance  of  this  lease.  The  les- 
sees are  granted  and  given  the  right  to  use  for 
mining  purposes  or  building  purposes  in  any 
manner  by  them  all  the  timber  that  will  girth 
less  than  sixty  inches  three  feet  about  the 
ground,  and  all  the  timber  that  girths  sixty  inch- 
es and  more  shall  be  the  property  of  the 
lessors,  to  be  used  by  them  for  their  own  build- 
ing and  construction  work  as  they  see  fit,  but 
for  no  other  purpose:  Provided  same  shall  have 
been  used  withm  a  period  of  five  years  next 
hereafter:  And  provided,  further,  that  in  the 
event  the  lessees  mine  and  produce  coal  enough 
from  the  leased  premises  herein  that  the  royal- 
ties herein  provided  for  will  amount  to  four 
hundred  dollars  per  month  and  for  which  the 
lessees  will  become  liable  to  the  party  of  the 
first  part  for  that  amount  of  royalty,  then  in 
this  event,  and  whatsoever  it  may  happen,  the 
timber  that  girths  sixty  inches  and  over  shall 
b«long  to  the  parties  of  the  second  part,  and 
the  parties  of  the  first  part  then  and  there  re- 
lease all  right,  title,  and  interest  to  same,  and 
same  shall  be  used  by  parties  of  the  second  part 
for  mining  purposes  as  needed  by  second  parties. 
."Lessors  further  covenant  and  agree  that  the 
lessees  shall  and  may  at  all  times  during  this 
lease  quietly  and  peaceably  enjoy  the  leased 
premises  for  the  purpose  aforesaid  without  any 
let  or  hindrance  and  free  from  any  person  or 
I>ersons  lawfully  claiming  the  same  or  any  part 
thereof:  Provided,  further,  that  the  lessors  re- 
tain unto  themselves  the  right  to  enter  upon 
said  leased  premises  at  any  time  for  the  purpose 
of  inspecting  or  examining  the  leased  premises  or 
operations,  and  the  right  to  use  of  said  land  for 
any  purpose  which  is  not  inconsistent  or  harmful 
to  the  rights  and  privileges  and  usages  of  the 
land  hereby  demised  and  let.  •  •  •  The  les- 
sors further  covenant  and  agree  with  the  lessees 
that  as  a  part  of  this  lease  and  any  renewal 
thereof  the  lessees  are  hereby  given  the  right 
and  privilege  of  using  the  said  premises  herein 
described  and  any  opening,  shafts,  tipples,  in- 
clines, switches,  or  any  other  appliance  as  may 
be  thereon  for  the  purpose  of  mining  and  remov- 
ing any  other  coal  they  may  desire  to  remove 
on  said  lands  adjacent  to  this  land  tbat  lessees 
may  hereafter  acquire,  and  after  lessees  get  to 
adjacent  coal  and  begin  to  take  out  same  then 
the  lessors  agree  that  they  will  accept  propor- 
tionate royalties  mined  by  said  lessees  from  ad- 
jacent properties  accordmg  to  acres  owned  by 
each  party,  but  for  this  privilege  the  second 
parties  covenant  and  agree  to  pay  to  the  parties 
of  the  first  part  the  sum  of  two  cents  per  ton  for 
each  and  every  ton  thus  acquired  and  brought 
through  and  over  the  leased  premises  herein,  ex- 
cept the  lands  of  John  Bversole  and  £>verBole 
and  Comett  and  Wm.  Wells,  which  is  to  come 
through  free,  and  which  is  to  be  paid  for  in 
the  same  manner  and  at  the  times  the  coal  here- 
in mentioned  is  designated  to  be  paid  for,  and 
the  railroad  weights  will  govern  as  to  the 
amounts." 

This  lease  was  duly  recorded  in  the  Perry 
county  court,  and  In  March,  l&lS,  was  as- 
signed by  the  lessees  to  the  Hazard-Dean 
Coal  Ctompany.  That  company  proceeded 
shortly  thereafter  to  open  up  mining  oper- 
atlona  on  the  lands,  and  In  June,  1913,  W. 
M.  Jones,  one  of  the  officers  of  the  company, 
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entered  into  a  contract  with  D.  T.  Oombs,  for 
the  use  and  benefit  of  the  company,  whereby 
the  latter  was  to  furnish  certain  lumber  and 
timbers  to  be  used  In  the  mining  operations, 
at  certain  specified  prices.  Combs,  In  order 
to  comply  with  this  contract,  bought  and  set 
up  on  the  lands  a  sawmill  and  furnished  a 
great  deal  of  timber  to  the  Hazard-Dean 
Coal  Company  under  the  terms  of  the  con- 
tract 

In  March,  1914,  D.  T.  Combs  and  his  wife 
and  the  Hazard-Dean  Coal  Company  entered 
into  an  amendatory  contract  of  lease  where- 
by they  abrogated  certain  provisions  In  the 
original  lease.  Tbat  amendatory  lease,  in  so 
far  as  It  is  material  here,  provides: 

"That  whereas,  the  parties  of  the  first  part  did 
lease  to  the  party  of  the  second  part  a  certain 
boundary  of  land  wMeh  they  owned  on  Messers 
branch,  in  Ferry  county,  Ky.,  for  the  purpose 
of  second  party  mining  and  carrying  on  mining 
operations  thereon,  and  in  said  lease  there  are 
certain  timber  rights  granted  to  the  said  sec- 
ond party,  and  also  certain  rights  to  tin^jer 
for  first  party's  use  for  their  own  building  pur< 
poses  to  certain  timber  from  certain  dimensions 
and  up,  and  there  is  a  clause  in  said  lease  that 
provides  that,  in  the  event  second  party  mine 
and  ship  sufficient  ooal  in  any  one  month  for  the 
royalty  thereon  to  amount  to  as  much  as  four 
hundred  dollars  to  first  party,  then  in  that 
event  all  their  rights  to  any  of  said  timber 
would  cease ;  but  for  certain  considerations  and 
agreements  this  day  entered  into  by  the  parties 
hereto  the  said  Hazard-Dean  Coal  Company 
agrees  with  first  party  that  that  certain  clause 
herein  referred  to  will  not  be  enfoived,  but  that, 
in  the  event  first  party  cuts  no  more  timber  from 
said  land  herein  leased  at  the  present  time  and 
agreeing  that  all  said  timber  may  remain  on 
said  land,  except  that  he  already  has  cut  which 
is  to  be  used  by  first  party  for  his  own  building 
purposes,  that  is,  in  constructing  buildings  for 
his  own  personal  use  and  on  his  own  premises, 
and  not  for  any  other,  and  by  first  party's 
agreeing  that  second  party  may  have  free  ac- 
cess to  all  of  said  remaining  standing  timber 
on  said  land  for  the  use  and  benefit  of  said  lease 
to  be  used  on  said  leased  premises,  and  no  other, 
and  the  said  second  party  also  to  have  at  the 
same  price  they  have  heretofore  been  paying 
said  first  party  for  lumber  of  the  grades  and 
dimensions  set  out  in  a  certain  contract  which 
now  exists  between  first  party  and  one  W.  M. 
Jones,  of  BarbourvUle,  Ky.,  but  said  contract 
having  heretofore  been  assigned  to  the  Hazard- 
Dean  Coal  Company  by  the  said  Jones: 

"Now  we,  the  Hazard-Dean  Coal  Company, 
agree  that  the  said  D.  T.  Combs  to  cut  and  re- 
move for  his  own  purposes  as  above  stated,  and 
for  no  other,  timber  from  said  lease  tract  In 
after  years,  and  during  the  period  of  said  lease, 
as  he  may  need  same  for  his  own  use  in  building 
for  himself  as  heretofore  stated. 

"In  case  said  company  desire  any  more  or  all 
of  said  timber  cut  and  manufactured  into  lum- 
ber for  their  use  on  said  lease,  the  said  first  par- 
ty binds  themselves  to  cut,  saw  in  the  woods, 
and  deliver  to  mill,  and  saw  or  cause  to  be  saw- 
ed at  their  own  expense,  such  lumber  as  second 
party  may  need  for  the  sum  of  fifteen  dollars 
per  thousand,  said  lumber  to  be  good  sound  lum- 
ber, cut  to  the  specifications  and  dimensions  fur- 
nisned  by  second  party  to  first  party,  at  such 
times  as  they  may  desire  same." 

This  amendatory  contract,  however,  never 

was  placed  on  the  record;   the  copy  thereof 

retained  by  Combs  having  been  destroyed  by 

flre  shortly  thereafter. 

In  April,  1915,  the  Hazard-Dean  Coal  Corn- 
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pany  conyeyed  and  transferred  all  of  Ita 
lights  under  the  original  lease  to  the  Blue 
Grass  Goal  Corporation;  there  being  no  ref- 
erence in  the  conveyance  to  the  amendatory 
contract.  The  Blue  Grass  Coal  Corporation 
instituted  this  action,  and  alleges  In  its  peti- 
tion that  the  royalties  from  the  coal  lands 
hare  already,  in  several  months,  amounted  to 
more  than  four  hundred  dollars  per  month, 
and  that  by  reason  thereof,  under  the  terms 
of  the  original  contract,  it  became  the  abso- 
lute owner  of  all  the  timber  on  said  tract  of 
land;  that  the  defendants  are  wrongfully 
and  without  right  cutting  and  removing  the 
same,  and  are  without  right  through  and  by 
their  tenants  and  employes  building  houses 
on  the  lands  and  occupying  houses  thereon; 
that  by  reason  of  such  acts  on  the  part  of  the 
defentiants  it  has  been  hindered  and  delayed 
In  its  mining  operations,  and  has  been  pre- 
vented from  building  houses,  tipples,  etc., 
thereon,  and  that  the  sawdust  from  defend- 
ant's said  sawmill,  by  filling  up  the  branches 
and  creeks  on  said  lands,  has  polluted  the  wa- 
ters therein;  that  the  defendants  are  daily 
trespassing  on  said  lands,  and  that  the  said 
acts  are  continuing  from  day  to  day,  and  are 
of  such  constant  and  recurring  nature  that 
in  an  action  at  law  there  is  no  adequate  rem- 
edy without  a  multiplicity  of  suits. 

The  defendants  in  thei*  answer,  after  deny- 
ing In  the  first  paragraph  many  of  the  mate- 
rial allegations  of  the  petition,  in  the  second 
paragraph  set  up  the  contract  of  June,  1913, 
and  alleged  that  the  mill  which  he  had  erect- 
ed on  the  tract  of  land  to  carry  out  the  same 
was  located  on  the  lands  on  the  29th  of  April, 
1915,  when  the  platntiff  purchased  from  the 
Hazard-Dean  Coal  Company  the  said  lease, 
and  that  the  defendants  were  at  that  time 
operating  the  said  mill  in  performance  of  the 
said  contract,  and  that  the  platntift  had  full 
and  complete  knowledge  of  the  said  contract 
and  the  operation  thereunder  by  the  defend- 
ants, and  that  thereafter,  with  such  knowl- 
edge, the  plaintiff  did  order  and  direct  the 
defendants  to  cut,  saw,  and  furnish  to  It  cer- 
tain lumber,  the  terms  of  said  contract  They 
also  plead  and  rely  upon  the  amendatory  con- 
tract of  lease  of  March  7,  1914,  and  allege 
that  the  plaintiff  had  full  and  complete 
knowledge  of  said  amendatory  contract  and 
of  Its  execution  and  existence  and  contents 
before  it  became  the  purchaser  of  the  lease 
and  at  the  time  thereof. 

They  allege  in  their  third  paragraph  that 
the  plaintlfl;  is  cutting  and  removing,  and 
threatening  to  continue  to  cut  and  remove, 
from  said  lands  so  leased,  certain  timbers  to 
be  used  by  it  in  its  mining  operations  on  oth- 
er and  different  lands,  and  prayed  that  the 
plaintiff  be  enjoined  from  Interfering  with 
the  use  of  the  surface  of  said  lands  by  the 
defendants,  except  in  so  far  as  it  is  actually 
and  reasonably  necessary  to  the  plaintiff  in 
Its  mining  operations  on  said  lands ;  that  it 
be  enjoined  from  building  upon  the  surface 
of  the  said  lands  houses  to  be  occupied  -by 


persons  engaged  la  mining  coal  from  other 
lands,  and  from  cutting  and  removing  timber 
from  lands  of  plaintiff  to  be  used  In  mining 
operations  on  other  lands. 

Upon  the  filing  of  this  action  the  clerk 
granted  a  temporary  restraining  order,  called 
a  temporary  injunction,  wherein  the  defend- 
ants and  their  employes  are  enjoined  from 
cutting,  sawing,  or  removing  any  timber, 
trees,  or  lumber  from  the  tracts  of  land 
named,  and  from  setting  up  and  operating 
any  sawmill  thereon,  and  from  building  hous- 
es and  occupying  houses  thereon,  and  from 
entering  upon  said  lands  or  molesting  in  any 
way  the  plaintiff  in  the  exercise  of  Its  rights 
in  mining  and  transporting  coal  therefrom, 
and  building  houses,  tramways,  and  other 
necessary  work  to  the  carrying  on  of  Its 
mining  operations. 

The  lower  court,  after  a  full  hearing,  ad- 
judged: 

"That  the  temporary  restraining  order  herein, 
which  issued  on  the  13th  day  of  November,  1915, 
be  and  the  same  is  hereby  made  perpetual,  and 
the  defendants,  D.  Y.  Combs  and  Mary  Combs, 
all  persons  working  by,  through,  or  under  them 
or  for  them,  or  under  their  authority,  are  here 
and  now  enjoined  and  restrained  from  cutting 
down,  sawing  up,  or  removing  any  timber  trees 
from  the  said  load  set  out  and  described  in  this 
petition  and  the  temporary  injunction  herein, 
or  from  cutting  up  or  sawing  up,  or  in  any  way 
interfering  with,  said  timber  or  trees,  or  timber 
that  is  now  cut  down  on  said  land  in  the  tree 
and  wliich  has  been  sawed  into  logs  or  other 
cuts.  Defendants,  D.  X.  Combs  and  Mary 
Combs,  are  also  enjoined  and  restrained  from 
removing  any  of  the  lumber  that  has  been  cut 
or  sawed  at  the  mill  since  September,  1915. 
They  are  further  enjoined  and  restrained  from 
operating  in  any  way  the  sawmill  now  on  the 
premises  or  from  setting  up  any  other  sawmill. 

"Defendants  and  each  oi  them  are  also  en- 
joined and  restrained  from  in  any  way  molest- 
ing, interfering  with,  and  hindering  the  plain- 
tiff, or  any  of  its  agents  or  employes,  from  build- 
ing houses  on  said  land  set  out  and  described 
in  the  petition  in  this  case,  and  also  set  out 
and  described  in  the  temporary  injunction 
granted  herein,  or  from  in  any  way  interfering 
with  the  plaintiffs  or  any  of  Its  tenants  In  oc- 
cupying said  bouses,  and  from  molesting  in  any 
way  the  plaintiff  in  the  exercise  of  its  rights 
of  mining  and  the  transporting  coal  fi-om  said 
premises  hereinbefore  referred  to,  or  from  build- 
ing its  houses,  tramways,  tipples,  chutes,  in- 
clines, or  from  molesting  or  hindering  in  any 
way  other  work  necessary  or  deemed  by  it  nec- 
essary in  the  carrying  on  of  its  mining  opera- 
tions.^' 

On  the  counterclaim  of  the  defendants  the 
court  granted  the  following  order  of  Injunc- 
tion, to  wit: 

"It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  defendants,  D.  X.  Combs  and 
Mary  Comlw,  are  now  granted  an  injunction 
against  the  plaintiff,  Blue  Grass  Coal  Corpo- 
ration, its  agents,  officers,  and  employes,  and  it, 
its  said  ofiScers,  agents  and  employes  are  now 
enjoined  and  restrained  from  cutting  and  remov- 
ing any  timber  off  the  lands  of  the  defendants 
described  in  the  lease  of  date  the  11th  day  of 
January,  1913,  from  D.  Y.  Combs  and  Mary 
Combs  to  W.  M.  Jones,  W.  B.  Marsee,  and  C. 
R.  Luttrell,  for  the  purpose  of  using  in  any 
way  in  its  mining  operations  in  any  way  on 
the  lands  of  J.  B.  Eversole,  Clara  E.  Comett, 
and  Manon  Comett  and  W.  M.  Wells,  and  from 
using  the  same  upon  the  lands  of  said  parties. 


Digitized  by 


Google 


Kya 


BI.T7B  GRASS  OOALi  CORP.  ▼.  COMBS 


211 


and  fron  tuing  said  timber  in  any  way  otiier 
than  the  lands  of  D.  Y.  Combs  and  Mary 
Combe." 

Four  qneetiona  are  presented  tor  adjudi- 
catton: 

First.  Is  the  present  lessee  bound  by  tbe 
proylslons  Af  tbe  amendatory  contract  of 
March,  1914,  and.  If  so,  wbat  Is  tbe  effect  of 
that  amendment? 

Second.  Is  it  bound  by  the  terms  of  the 
timber  contract  of  Jane,  ldl3,  referred  to  in 
the  amendatory  contract  of  March,  1914,  and 
onder  which  Combs  was  operating  on  tbe 
premises  when  It  took  its  assignment  of  the 
lease  from  the  Hazard-Dean  Coal  Company 
in  April,  1915? 

Third.  What  are  the  rights  of  the  parties 
with  reference  to  the  use  of  the  surface  of 
the  lands? 

Fourth.  Has  the  lessee  the  right  to  take 
timber  from  the  Combs'  lands  to  be  used  in 
mining  operations  on  other  lands,  and  has 
it  the  right  to  build  houses  on  the  Combs' 
lands  to  be  occupied  by  its  employes  who  are 
engaged  In  mining  operations  on  other  lands? 

[1]  At  the  time  the  amendatory  contract 
of  March,  1914,  was  entered  into  the  Hazard- 
Dean  Coal  Company  was  operating  on  the 
lands,  and  Marsee,  one  of  the  original  lessees; 
was  the  president  of  that  company.  Under 
the  terms  of  the  original  contract  Combs  had 
the  light  to  remove  within  five  years,  for 
his  own  building  and  construction  work,  all 
the  timber  from  the  lands  that  girthed  60 
inches  or  more  3  feet  from  tbe  gn^ound,  pro- 
vided only  that  if  within  that  time  the  royal- 
ties on  the  coal  mined  therefrom  did  not 
amount  to  $400  or  more  in  any  one  month. 
At  that  time  the  royalties  had  not  amounted 
to  that  much,  and  it  was  within  the  five-year 
period,  so  that  he  was  within  his  rights  In 
removing  all  such  timber  from  the  lands  as 
be  might  need  for  his  own  building  and  con- 
struction work.  Under  these  conditions 
Combs  was  proceeding  to  remove  the  large 
timber,  and  Marsee,  realizing  that  this  tim- 
ber in  after  years  would  be  needed  in  the 
mining  operations  on  the  property,  and  think- 
ing that,  when  needed,  it  could  probably  be 
procured,  by  reason  of  Its  situation,  more 
conveniently  and  cheaper,  although  it  be- 
longed to  Combs,  than  it  might  be  elsewhere 
procured,  proposed  to  Combs  to  abrogate  the 
$400  clause  in  the  original  lease  if  he  would 
then  cease  to  cut  the  large  timber  and  let 
It  remain  ui>on  the  property  so  that  it  would 
thereafter,  when  needed,  be  available  for 
mining  purposes.  Under  these  conditions 
they  entered  into  the  contract  of  March  7, 
1914,  by  which  the  $400  clause  in  the  origi- 
nal lease  was  abrogated,  Combs  agreeing  to 
cease  catting  timber  at  that  time  from  the 
property,  the  company  agreeing  that  he 
mig^t  do  so,  however,  during  the  period  of 
said  lease  as  he  may  need  same  for  his  own 
use  in  building. 

It  is  the  contention  of  the  plaintiff  herein 
that  It  is  not  bound  by  the  terms  of  this 


amendatory  contract  of  Iea%,  and  that,  as 
the  royalties  have  amounted  to  more  than 
$400  to  the  defendants  in  several  months; 
it  Is,  under  the  terms  of  the  original  lease, 
the  absolute  owner  of  all  the  timber  on  the 
lands. 

The  evidence  of  the  president  of  the  Blue 
Orass  Coal  Corporation,  who  is  the  same 
man  who  organized  it,  and  of  the  general 
manager  thereof,  is  that  they  had  no  knowl- 
edge or  notice  of  the  amendatory  contract 
until  after  the  assignment  by  the  Hazard- 
Dean  Coal  Company  to  the  plaintiff  com- 
pany. 

On  the  other  hand,  the  evidence  shows  that 
this  amendatory  contract  was  among  the 
papers  of  the  Hazard-Dean  Coal  Company, 
which  was  turned  over  to  the  Blue  Grass  Coal 
Corporation ;  that  it  was  filed  in  this  action 
by  the  plaintiff;  that  Marsee,  one  of  the 
original  lessees,  and  the  -president  of  the 
Hazard-Dean  Coal  Company,  who  executed 
this  amendatory  contract  upon  behalf  of  that 
company,  is  now  a  large  stockholder  in  the 
plaintiff  company,  and  had  In  the  negotia- 
tions between  the  Hazard-Dean  Coal  Com- 
pany and  the  plaintiff  company  before  the 
assignment  an  understanding  with  Jennings, 
who  was  promoting  the  Blue  Orass  Coal  Cor- 
poration, that  Marsee  should  have  as  much 
stock  in  the  new  corporation  as  he  desired 
up  to  a  certain  point ;  that  LnttreH,  who  was 
one  of  the  original  lessees  and  the  general 
manager  of  the  Hazard-Dean  Goal  Company, 
had  actual  knowledge  of  this  amendatory 
contract,  and  continued  to  be  manager  of  the 
Blue  Grass  Coal  Corporation  for  some  time 
after  it  took  possession  of  the  leased  premis- 
es. In  addition  to  this,  Combs  testifies  that 
he  told  Jennings  before  he  bought  out  the 
Hazard-Dean  Coal  Company  that  the  timber 
Contract  under  the  original  lease  had  been 
changed,  and  the  uncontradicted  evidence  of 
Combs  and  another  witness  is  to  the  effect 
that  shortly  after  the  Blue  Grass  Coal  Cor- 
poration took  possession  of  the  property  Jen- 
nings recognized  that  all  the  timber  girthing 
over  60  inches  3  feet  from  the  ground  was 
the  property  of  Combs.  Again  it  is  undenied 
that,  when  Jennings  went  to  examine  the 
property  before  the  transfer,  and  at  the  time 
of  the  transfer.  Combs  had  his  sawmill  locat- 
ed on  the  lands  and  In  operation,  and  that  a 
large  quantity  of  lumber  was  piled  up  there- 
on, and  Marsee  testifies  that  he  told  Jennings 
that  the  mill  and  lumber  was  the  property 
of  Combs.  The  weight  of  the  evidence,  when 
it  is  all  considered,  seems  to  show,  not  only 
that  Jennings  had  notice  of  the  amendatory 
contract,  but  that  the  facts  were  such  as  to 
put  him  upon  inquiry. 

[I]  Not  only  so,  but  Luttrell  was  the  gen- 
eral manager  of  the  Hazard-Dean  Coal  Com- 
pany, and  had  actual  knowledge  of  the 
amendatory  contract  and  its  provisions,  and 
continued  to  be  the  manager  of  the  Blue 
Grass  Coal  Corporatiiin  tor  sooM^me  after 
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It  took  charge  of  tbe  property,  and  under 
tliese  circumstances  bis  knowledge  must  be 
Imputed  to  tbe  latter  company. 

[3]  The  lease  as  amended  therefore  means 
that  the  large  timber  is  tbe  property  of  tbe 
defendants,  with  the  restriction,  however, 
that  it  is  "to  be  used  by  them  for  their 
own  building  and  construction  work  as  they 
see  fit,  but  for  no  other  purpose."  This  re- 
striction, as  above  Indicated,  was  doubtless 
placed  in  the  lease  by  tbe  lessees,  so  that 
the  mining  operation  might  have  convenient 
timber  within  its  reach  that  it  could  pniv 
chase  when  needed,  and  with  that  end  in 
view  restricted  the  right  of  general  sale. 

[4]  Tbe  timber  contract  of  June,  1913,  and 
the  amendatory  lease  of  March,  1914,  are 
BO  intimately  connected  and  intertwined  with 
each  other  by  reason  of  the  reference  in  the 
latter  to  the  provisions  of  tbe  former  that 
they  are.  In  effect,  one  contract,  and  the 
plaintiff  company,  having  knowledge  of  tbe 
latter  contract  and  its  provisions,  must  be 
deemed  to  have  known  of  the  former  contract 
and  its  provisions;  and  especially  is  this 
true  In  tbe  light  of  tbe  uncontradicted  evi- 
dence that  it,  after  assuming  control  of  the 
mining  operations,  ordered  timber  from  Combs 
and  paid  him  therefor  under  tbe  l^rms  of 
that  contract,  and  in  this  situation  it  must 
be  held  to  have  assumed  tbe  obligations  of 
the  Hazard-Dean  Coal  Company  under  that 
contract 

Clearly  it  was  in  the  minds  of  the  parties 
to  this  lease  that  the  mlolng  thereon  should 
be  deemed  or  considered  the  chief  or  major 
operation,  and  that  any  other  business  con- 
ducted thereon  should  be  subservient  to  it. 
Tbe  lessee  is  given  the  exclusive  mining  priv- 
ilege, and  tbe  privilege  of  building  chutes, 
tipples,  and  Inclines,  railways  and  tram- 
ways, to  Install  any  kind  of  machinery,  and 
the  right  to  use  in  its  mining  operations  all 
timber  of  less  than  60  inches  in  girth,  and  it 
Is  given  tbe  right  to  quietly  and  peaceably 
enjoy  tbe  leased  premises  without  hindrance 
for  these  purposes. 

[S]  But  the  tract  of  land  consists  of  about 
S70  acres,  and,  notwithstanding  the  broad 
powers  granted  the  lessee,  It  is  apparent  the 
parties  contemplated  at  the  time  tbe  lease 
was  drawn  and  executed  that  the  lessees 
would  not  require  in  .their  mining  operations 
the  use  of  the  whole  surface;  for  in  that 
lease  the  lessors,  after  enumerating  at  length 
the  various  privileges  granted  to  the  lessees, 
expressly  reserved  to  themselves  "the  right 
to  use  of  said  land  for  any  purpose  which  is 
not  inconsistent  or  harmful  to  the  rights  and 
privileges  and  usages  of  the  land  hereby 
demised  and  let." 

Tbe  evidence  is  that  the  land  Is  very  rough, 
there  being  very  little  level  ground  on  it; 
that  there  are  now  about  44  or  45  houses  on 
it  occupied  by  tbe  tenants  of  the  company, 
besides  some  6  or  7  houses  which  were  on 
the  property  when  it  was  originally  leased. 


and  which  are  occupied  by  the  tenants  of 
the  defendants  engaged  either  in  tbe  timber 
operations  thereon  or  the  farming  operations. 
It  appears  that  there  la  about  100  acres  of  in- 
closed land  on  the  premises,  most  of  which 
Is  being,  and  has  been  for  several  years  past, 
cultivated  by  the  defendants  In  one  way  or 
another.  The  company  is  building,  and  is 
desirous  of  continuing  to  build,  a  number  of 
new  houses  for  its  miners,  with  a  view  of  ex- 
tending the  operations  and  increasing  its 
output,  and  the  chief  controversy  on  this 
branch  of  the  case  grows  out  of  its  conten- 
tion that  it  has  a  right,  under  the  terms  of 
the  lease,  to  build  its  houses  anywhere  it 
may  see  proper  on  tbe  premises,  even  though 
it  interfere  thereby  with  the  sawmill  and  lum- 
ber yard  and  the  inclosed  farming  lands. 

On  the  other  hand,  the  defendants  say  tliat 
it  is  not  necessary  for  an  efficient  conduct  of 
the  mining  operations  that  tbe  plaintiff 
should  build  Its  houses  either  on  the  farming 
lands  or  upon  the  site  of  the  sawmill  or 
limiber  yard;  that  there  are  plenty  of  avail- 
able and  suitable  locations  for  houses  with- 
out doing  so. 

The  evidence  shows  that  the  plaintiff  now 
has  on  its  payroll  about  140  men,  and  that 
the  output  is  approximately  8,000  twis  per 
month  from  the  whole  operation,  Including 
tbe  adjoining  lands.  The  company  intends 
to  extend  its  operation  and  at  least  double 
its  output,  and  with  that  end  in  view  It  Is 
already  building  miners'  houses  on  the  prop- 
erty. As  already  indicated,  the  company's 
right  to  the  use  of  the  snrfiace,  in  so  tar  as  it 
is  reasonably  necessary  to  efficiently  carry  on 
Its  mining  operations.  Is  paramount  to  that 
of  the  defendants;  but  this  does  not  mean 
that  the  company  has  tbe  arbitrary  right, 
when  the  necessity  therefor  does  not  api>ear, 
of  occupying  the  farming  lands  or  tbe  Inclosed 
fields.  The  rights  of  the  parties  to  the  use 
of  the  surface  are  reciprocal  under  the  terms 
of  the  lease;  that  is  to  say  the  company, 
so  far  as  its  necessities  in  the  mining  oper- 
ations go,  is  first  entitled  to  the  use  of  the 
surface,  but  in  exercising  this  right  it  must 
encroacii  no  further  upon  the  rights  reserved 
by  the  lessors  than  its  necessities  require. 
Its  riglits  are  confined  to  its  necessities  for 
the  mining  operation,  rather  than  its  mere 
desires  or  convenience.  By  this  we  mean  to 
say  that,  as  long  as  there  Is  building  space 
reasonably  suitable  for  this  purpose  outside 
of  tbe  enclosed  lands  and  field,  it  must  first 
occupy  such  space  before  demanding  the 
right  to  build  on  the  farming  lands.  Any 
other  Interpretation  of  this  contract  would 
nulUfy  entirely  the  express  reservation  in  tbe 
lease  of  the  right  to  the  use  of  so  much  of 
the  surface  as  is  not  inconsistent  with  or 
harmful  to  the  mining  operations.  The  fact 
that  tbe  company  may  build  houses  fit  one 
point  upon  tbe  land  cheaper  than  they  may 
build  at  another  place,  or  that  the  houses 
located  at  one  place  may  before  oonveulent 
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tban  If  located  at  another,  does  not  anthoiv 
Ize  It,  under  the  terms  of  the  contract,  to 
Ignore  the  rights  and  privileges  reserved  by 
the  lessors. 

After  an  examination  of  alt  the  evidence 
we  have  concluded  that,  even  though  the 
mining  plant  be  extended  to  such  an  extent 
as  to  more  than  double  the  present  output,  it 
will  be  unnecessary.  In  such  extension,  to  oc- 
cupy any  part  of  the  farm  lands.  After  an 
extended  seardbi  we  have  been  unable  to  find 
any  case  involving  a  mining  lease  embracing 
terms  substantiaUy  similar  to  the  ones  here 
involved,  and  for  that  reason  have  not  re- 
ferred to  any  authority;  but  there  will  be 
found  In  48  L.  B.  A.  (N.  S.)  883,  a  note  to 
the  case  of  Stonegap  Colliery  Company  v. 
Kelly,  wherein  there  Is  a  general  review  of 
the  authorities  bearing  on  the  rights  of  the 
parties  in  mining  leases  to  the  use  of  the 
surface.  That  note  shows  the  general  rule 
to  be  that  the  mine  operator  who  does  not 
own  the  surface  has  the  implied  and  inci- 
dental right  to  such  use  of  the  surface  as  is 
reasonably  necessary  to  the  profitable  and 
beneficial  working  of  the  minerals. 

[6]  The  evidence  is  that  the  defendants' 
sawmill  is  located  on  the  same  creek  from 
which  the  plaintiff  gets  a  part  of  Its  water 
supply  for  use  in  its  boilers,  and  that  the 
water  of  this  creek,  because  of  the  operation 
of  the  sawmill,  at  times  is  polluted  with 
sawdust,  and,  when  so  polluted,  is  unfit  for 
use  in  the  boilers,  and  thereby  interferes 
with  the  mining  operations.  As  above  indi- 
cated, the  defendants  have  no  right  to  make 
any  such  use  of  the  surface  of  any  of  this 
property  as  will  interfere  with  the  efficient 
conduct  of  the  mining  operations,  and  clear- 
ly such  pollution  of  the  water  required  by 
the  company  is  an  interference  with  the  effi- 
cient operation  of  the  plant  and  hampers  the 
company  in  the  conduct  of  its  affairs.  In 
the  light  of  this  evidence  the  defendants 
should  be  required  to  remove  their  saw- 
mill from  Its  present  location  and  place  it  at 
some  point  on  said  land,  if  they  desire  to 
keep  it  there,  where  its  operation  will  not 
thus  binder  the  conduct  of  the  company's 
business. 

[7]  In  the  amendatory  contract  it  was  pro- 
vided that  "second  party  (company)  may 
have  free  access  to  all  of  said  remaining 
standing  timber  on  said  land  for  the  use  and 
benefit  of  said  lease  to  be  used  on  said  leased 
preraises  and  no  other,"  and  in  the  original 
lease  it  was  provided  that  "the  lessees  are 
granted  and  given  the  right  to  use  for  min- 
ing purposes  or  building  purposes  in  any 
manner  by  them  all  the  timber  that  will  girth 
less  tban  sixty  Inches."  Under  these  pro- 
visions it  seems  fairly  plain  that  it  was  not 
in  the  minds  of  the  parties  at  the  time  ei- 
ther of  the  instruments  were  executed  that 
the  timber  on  the  Combs'  tract  of  land  should 
be  used  and  consumed  by.  the  leasees  in  min- 
ing operations  on  any  other  land,  and  the 


action  of  the  lower  court  in  enjoining  sudi 
use  of  it  was  therefore  proper. 

[I]  The  action  of  the  lower  court  was  like- 
wise proper  in  declining  to  grant  to  the  de- 
fendants an  injunction  against  the  plaintifC 
prohibiting  it  from  building  houses  on  the 
Combs'  land  to  be  occupied  by  Its  employes 
engaged  In  mining  on  other  lands.  The  orig- 
inal lease  provided: 

"The  lessors  further  covenant  and  agree  with 
the  lessees  that  as  a  part  of  this  lease  and  any 
renewal  thereof  the  lessees  are  hereby  given  the 
right  and  privQego  of  using  the  said  premises 
herein  described  and  any  opening,  shafts,  tipples, 
inclines,  switches,  or  any  other  appliance  as 
may  be  thereon  for  the  purpose  of  mining  and 
removing  any  other  coal  they  may  demre  to  re- 
move on  lands  adjacent  to  this  land  that  lessees 
may  hereafter  aoguire." 

This  provision  of  the  lease  contemplates 
the  use  of  the  premises  as  well  as  any  appli- 
ance that  may  be  thereon  in  getting  out  coal 
on  adjacent  lands  and  the  building  and  oc- 
cupying of  miners'  houses  for  such  purpose. 

[I]  The  evidence  shows  that  in  getting  the 
timber  from  a  certain  remote  part  of  the 
land  it  will  be  necessary  for  the  company  to 
go  through  some  of  the  inclosed  and  cleared 
lands,  but  that  at  present  there  is  sufficient 
timber  near  the  coal  operation  for  Its  pur- 
poses, and  resort  to  the  more  remote  timber 
will  not  be  necessary  for  some  time;  but, 
whenever  the  company  does  need  such  remote 
timber,  it  will  be  entitled  to  a  reasonable 
and  convenient  right  of  way  or  road  over  the 
cleared  and  inclosed  lands  in  order  to  haul 
the  said  timt)er. 

We  have  concluded,  therefore,  that  the  de- 
fendants are  at  present  entitled  to  the  pos- 
session of  all  the  inclosed  farming  lands  and 
the  right  to  the  use  of  same,  and  that  it  is 
not  as  yet  necessary  to  be  used  in  the  min- 
ing operations;  that  the  defendants  should 
be  required  to  remove  their  sawmill  and  lum- 
ber yard  to  some  point  on  the  premises,  if 
there  be  such  a  place,  where  they  will  not 
interfere  with  or  hinder  the  operation  of  the 
mining  plant  by  pollution  of  the  water  deed- 
ed for  that  purpose;  that  all  the  timber 
girthing  60  Inches  or  more  is  the  property  of 
the  defendants  under  the  amendatory  con- 
tract, but  that  they  have  no  right  to  cut  or 
use  ttke  same  except  for  their  own  building 
and  construction  work;  that  the  company 
may  use  the  space  now  occupied  by  the  saw- 
mill and  lumber  yard  for  building  purposes ; 
that  the  defendants  may  occupy  by  themselves 
or  their  tenants  any  of  the  houses  which 
were  on  the  property  at  the  time  of  the  orig- 
inal lease ;  that  the  company  may  build  upon 
the  Combs'  land  at  the  places  herein  Indicat- 
ed houses  to  be  occupied  by  their  employes 
engaged  In  getting  out  coal  on  other  lands; 
that  the  company  has  no  right  to  use  timber 
taken  from  the  Combs'  lands  in  its  mining 
operations  on  other  lands;  that  the  defend- 
ants may  operate  their  sawmill  on  the  lands 
in  question  at  some  pcdnt  thereon  where  it 
will  not  interfere  or  hinder  the  e^dency  pf 
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the  mining  operation,  tat  only  for  the  pur- 
pose herein  Indicated.  Any  timber  already 
sawed  Into  lumber  from  logs  belonging  to  the 
defendants  they  may  nse  In  their  own  build- 
ing and  oonstmctlon  work  or  may  sell  it  to 
the  company,  but  may  not  dispose  of  the 
same  in  any  other  way.  Any  lumber  already 
sawed  from  timber  belonging  to  the  company 
will  be  turned  over  to  the  company,  and  the 
sawing  thereof  paid  for  by  the  company  un- 
der the  terms  of  the  contract  herein  refer- 
red to. 

The  Injunction  against  the  defendants  Is 
modified  as  herein  Indicated,  and,  according 
to  the  terms  of  an  order  this  day  transmitted 
to  the  clerk  of  the  Ferry  circuit  court,  the 
motion  to  dissolve  the  injunction  against  the 
plalntur  is  overruled. 

The  argument  on  these  motions  was  heard 
by  Chief  Justice  MILLER,  and  Judges  CAR- 
ROLL, THOMAS,  and  CLARKE,  and  this 
opinion  Is  concurred  in  by  them. 


LOUISVILLE  &  N.  R.  CO.  ▼.  JOHNSON. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1916.) 

1.  Oabbiebs    ^»30e— Casbiaok  or  Passbit- 

OBBB— LBASB  of  RaiLBOADS. 

Where  a  railroad  company  leased  its  line 
to  another  carrier,  which  agreed  to  operate 
trains  thereon,  the  original  carrier,  aa  to  pas- 
sengers who  used  the  line,  was  liable  for  the 
negligence  of  its  lessee. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  f §  1249-1251 ;   Dec.  Dig.  <3=>306.] 

2.  Judgment  «=»199  —  JxjoaiasNT  Nor  Ob- 
stante Vkredicto. 

Where  defendant  moved  for  a  peremptory 
instruction  on  the  ground  that  plaintiff  had  not 
traversed  a  defense  pleaded.  It  is  not,  verdict 
having  gone  for  plaintiff,  entitled  to  judgment 
notwithstanding  the  verdict,  but  is  only  entitled 
to  a  new  trial  by  which  the  court  may  review 
its  first  error  In  denying  a  peremptory  instruc- 
tion. 

[E!d.  Note.— B\>r  other  cases,  see  Judgment, 
Cent  Dig.  U  367-376;    Dec.  Dig.  «=>199.] 

3.  Cabbiebs  ^=»280  —  Cabbiaoe  or  Fasben- 

QEBS— DEOBEE  of  CaBE. 

A  carrier  owes  its  passengers  the  highest 
degree  of  care,  and  this  duty  exists  until  the 
relationship  ceases. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Die.  §S  1085-1092,  1098-1103,  1105,  1106, 
1100, 1117 ;  Dec.  Dig.  «=»280.] 

4.  Cabbiebs  «=»247  —  Cabbiaoe  or  Passen- 
OEBS— Cabb. 

The  relationship  of  c&rrier  and  passenger 
does  not  cease  until  the  passenger  has  alighted 
from  the  train  and  left  the  premises  by  the 
means   provided. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  984-893;   Dec  Dig.  «s>247.] 

5.  Cabbiebs  <S=»803  —  Cabbiaoe  or  Pasbxn- 
OBBA— Duty  or  Cabe. 

Where  a  passenger  is  able  to  move  about  in 
an  ordinal?  manner,  though  suffering  from  in- 
firmities, the  carrier  is  not  bound  to  specially 
^hlmthat  stop  has  been  made  at  his  sta- 
wlien  he  presents  himself  to  alight, 
^. 

other    cases,    see    Carriers, 
■"    1218,    1224.    1226-1282, 
Dig.   <8=s>S08.] 


6.  Cabbiebs  ^=>S4B  —  Cabbiaox  or  Passbn- 

OKB»— Actions— Evidence— SumciENOT. 
In  an  action  for  injuries  received  by  a  pas- 
senger in  alighting,  evidence  held  to  show  that 
he  did  not  attempt  to  alight  until  after  the 
train  had  started  from  his  station,  and  that 
he  was  injured  when  alighting  over  the  pro- 
test of  the  brakeman,  who  had  signaled  for  the 
train  to  stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1401:   Dec.  Dig.  «s>346.1 

Appeal  from  Circuit  Court,  Franklin  County. 

Action  by  J.  A.  Johnson  against  the  Lonls- 
ville  &  Nashville  Railroad  Company.  From 
a  judgment  for  plalndfl,  defendant  appeals. 
Reversed,  with  directions. 

Shelby,  Nortbcutt  &  Shelby,  of  Lexington, 
and  T.  L.  Edelen,  of  Frankfort,  for  appel- 
lant O'Rear  &  Williams,  of  Frankfort,  for 
appellee. 

THOMAS,  J.  On  November  8,  1913,  the 
appellee,  J.  A.  Johnson  (whom  we  shall  here- 
after designate  as  plaintiff),  at  about  4:15  p. 
m.,  boarded  a  train  at  Winchester,  Ky.,  to 
go  to  Frankfort,  Ky.,  which  train  was  that 
of  the  Chesapeake  &  Ohio  Railway  Company. 
In  due  time  the  train  arrived  at  Frankfort, 
but,  according  to  the  testimony,  something 
like  five  minutes  later  than  its  schedule  time, 
and,  while  attempting  to  alight  from  the 
train  at  the  latter  place,  the  plaintiff  fell, 
and  in  some  manner  one  of  his  legs  got 
caught  under  the  train  and  was  run  over  by 
the  front  trucks  of  one  of  the  coaches  and 
had  to  be  amputated.  There  via  an  injury 
to  the  knee  of  the  other  leg  which  appears  to 
have  rendered  it  almost,  if  not,  stiff,  and 
there  was  a  slight  wound  about  the  bead 
which  seems  not  to  have  been  very  serious, 
but  more  or  less  painful  and  annoying  at  the 
time.  He  was  carried  to  a  hospital  In  Frank- 
fort, and,  after  remaining  there  for  quite  a 
while,  he  recovered  sufficiently  to  be  able  to, 
with  the  assistance  of  an  artificial  limb, 
travel  about  to  some  extent  He  filed  this 
suit  in  the  Franklin  circuit  court  on  Decem- 
ber 13,  1913,  against  the  appelant,  Louisville 
&  Nashville  Railroad  Company  (whom  we 
shall  hereafter  refer  to  as  defendant),  seek- 
ing to  recover  against  it  as  damages  for  his 
Injury  the  sum  of  $2S,500.  Upon  the  first 
trial  of  the  case  there  was  a  verdict  and 
judgment  against  the  defendant  for  the  sum 
of  $16,000,  but  the  trial  court  granted  to  the 
defendant  a  new  trial  and  set  aside  that  ver- 
dict, and  upon  a  second  trial  there  was  a 
verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $6,000,  and,  defendant's  mo- 
tion for  a  new  trial  having  been  oivermled,  it 
prosecutes  this  appeaL 

Briore  considering  the  meilta  of  the  case, 
there  are  two  preliminary  questlona  urged 
upon  us  by  defendant  whlcb  we  deem  xtec- 
essary  to  dispose  of.    lliey  are : 

[1]  (1)  That  the  defendant  was  not  operat- 
ing the  train  upon  whlcA  the  plaintiff  took 
passage,  but  tliat  same  was  being  operated 
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by  the  Chesapeake  &  Ohio  Railway  Company 
over  a  tx^ck  of  railroad  from  Lexington  to 
LoulsTiUe  owned  by  the  defendant,  but  which 
had  been  long  previously  leased  to  the  Ches- 
apeake ft  Ohio. Railway  Company  for  the 
purpose  of  operating  it  between  sold  points 
trains  excluslyely  owned  by  It,  and  that  the 
injury  to  plalntis.  If  produced  by  any  neg- 
ligence at  all,  was  that  of  the  latter  com- 
pany as  lessee  of  defendant,  and  for  which 
the  defendant  is  not  at  all  liable. 

(2)  At  the  close  of  the  plalntifTs  testi- 
mony at  the  first  trial  the  defendant  moved 
the  court  to  peremptorily  Instruct  the  Jury 
to  return  a  verdict  in  its  behalf,  which  was 
overruled  and  exceptions  taken,  and  the  same 
motion  was  renewed  at  the  close  of  all  of  the 
testimony  which  was  heard  upon  that  trial, 
with  the  same  result,  and  after  the  return- 
ing of  the  verdict,  and  before  a  rendition  of 
the  Judgment  thereon,  the  defendant  entered 
a  motion  for  a  Judgment  notwithstanding  the 
verdict;  this  being  based  upon  the  fact  that 
Its  answer  contained.  In  addition  to  a  gen- 
eral denial,  a  plea  of  contributory  negligence 
on  behalf  of  plaintiff,  and  which  plea  of  con- 
tributory negligence  was  not  denied  either 
by  pleading  or  being  controverted  of  record. 

Considering  these  questions  In  the  order 
named.  It  appears  that  the  Chesapeake  & 
Ohio  Railway  Company  owns  a  line  of  rail- 
road from  I«xlcgton,  Ky.,  eastward,  and  that 
the  defendant  owns  a  line  of  railroad  from 
Lexington  through  Frankfort  and  running 
into  the  city  of  LoulsTlUe,  and  that  this  con- 
dition existed  on  the  23d  day  of  March,  1895. 
On  that  day,  In  consideration  of  certain 
agreements  and  counter  agreements,  there 
was  a  written  lease  entered  into  between  de- 
fendant and  the  Chesapeake  &  Ohio  Rail- 
way Company  by  which,  for  the  considera- 
tions stated,  the  latter  company  was  given 
the  privilege  to  operate  its  trains  between 
Lexington  and  LoulsvlUe  running  through 
intermediate  stations,  Including  Frankfort, 
over  the  tracks  of  the  defendant,  and  it  Is 
claimed  In  this  case  that,  notwithstanding 
this  lease.  Inasmuch  as  the  Injuries  com- 
plained of  were  Inflicted  by  the  Chesapeake 
&  Ohio  Railway  Company,  this  defendant  Is 
not  liable. 

It  would  serve  no  useful  purpose  to  set  out 
In  this  opinion  any  of  the  stipulations  or  con- 
ditions of  that  lease  contract,  because  on  a 
previous  occasion  It  was  before  this  court 
wherdn  a  similar  question  was  presented, 
and  the  contention  now  made  by  defendant 
was  then  denied  by  this  court.  L.  &  N.  R.  R^ 
Co.  V.  Breeden's  Adm'r,  111  Ky.  729,  64  S. 
W.  667,  23  Ky.  Law  Rep.  1021,  1763.  It  was 
therdn  d^^rmined  that,  although  It  might 
appear  that  both  the  lessor  and  lessee  of  a 
railroad  track  had  authority  to  enter  Into 
such  a  contract,  still  the  lessor  company 
could  not  relieve  Itself  by  such  a  lease  of 
the  duties  which  it  owed  to  the  public  to 
maintain  and  operate  its  railroad  in  such  a 
way  as  the  law  demands  of  it,  which  is  In  a 


reasonable,  prudent,  and  careful  maimer,  and 
without  negligence  resulting  in  the  Injury 
or  hurt  of  any  member  of  the  public,  and, 
if  any  member  of  the  public  shall  through 
the  negligence  of  the  lessee  sustain  injuries 
from  which  damages  result  the  lessor  would 
be  liable  for  such  damages  to  the  injured 
party  as  much  so  as  If  the  same  had  been 
the  result  of  acts  of  It  or  any  of  Its  agents 
or  servants.  See,  also,  McCabe's  Adm'r  v. 
Maysville  A  B.  S.  R]  Co.,  etc.,  112  Ky.  861, 
66  S.  W.  1054,  23  Ky.  Law  Rep.  2328;  Smice's 
Adm'r  V.  Maysville  &  B.  S.  R.  Co.,  etc.,  116 
Ky.  253,  75  S.  W.  278,  25  Ky.  Law  Rep.  436; 
I.  C.  Ry.  Co.  V.  Sheegog's  Adm'r,  126  Ky. 
252, 103  S.  W.  323,  3i  Ky.  Law  Rep.  691, 

It  was  furthermore  determined  in  the 
Breeden  Case,  supra,  that: 

"The  contract  above  quoted  [which  is  the 
same  herein  involved]  is  nothing  more  than  a 
traffic  arrangement  The  two  companies  jointly 
maintained  the  roadbed." 

It  Is  insisted,  however,  that  Inasmuch  as 
the  injured  parties  in  the  cases  referred  to 
were  not  at  the  time  passeng»8  upon  the 
lessee's  train,  this  rule  should  not  apply 
herein,  because  the  relationship  of  the  plain- 
tiff as  passenger  to  the  lessee  was  contractu- 
al, and  la  to  be  governed  by  the  same  rule 
applicable  as  between  the  employes  of  the 
lessee  and  it,  and  the  effort  Is  made  to  bring 
a  passenger  of  the  lessee  in  the  same  cate- 
gory with  an  employe  of  the  lessee.  This  Is 
wholly  untenable.  The  very  foundation  of 
the  rule  which  relieves  the  lessor  of  liabil- 
ity for  Injuries  to  the  employes  of  the  lessee 
Is  that  such  employes  estabUsbed  their  re- 
lationship to  the  lessee. by  a  voluntary  act 
on  their  part  Not  so  with  the  passenger. 
While  in  one  sense  he  voluntarily  becomes  a 
passenger  on  that  particular  train,  yet  in  a 
still  further  sense  he  is  comi)elled  to  take 
that  particular  train  If  he  wants  to  go  to  a 
point  on  that  road  at  that  particular  time, 
and,  because  he  assumes  voluntarily  the  posi- 
tion of  passenger  towards  the  lessee  carrier, 
he  does  not  thereby  and  for  the  time  being 
cease  to  be  a  member  of  the  public  to  whom 
the  lessor  owes  certain  specified  duties  In 
carrying  out  the  purposes  of  its  charter. 
The  contention  of  the  defendant  upon  this 
point  Is  unsound  and  cannot  be  upheld. 

[2]  Second.  It  is  urged  that  the  motion 
for  a  Judgment  non  obstante  veredicto  at  the 
close  of  the  first  trial  should  have  prevailed, 
and  that  the  trial  court  erred  in  granting  a 
new  trial,  thereby  giving  an  opportunity  for 
the  plaintlfl  to  reply  to  the  plea  of  contrib- 
utory negligence,  and  we  are  asked  to  re- 
verse the  Judgment  and  direct  the  lower 
court  to  enter  a  Judgment  for  the  defendant 
Thl^  we  cannot  do.  C.  &  O.  Ry.  v.  Thleman, 
96  Ky.  609,  29  S.  W.  357,  16  Ky.  Law  Rep. 
611 :  Blue  Wing  v.  Buckner,  12  B.  Mon.  248 ; 
L.  &  N.  R.  R.  Co.  v.  Copas,  95  Ky.  460,  26  S. 
W.  179,  16  Ky.  Law  Rep.  14;  Mast  v.  Leh- 
man, 100  Ky.  466,  38  S.  W.  1056,  18  Ky.  Law 
Rep.  949 :   L.  &  N.  R.  R.  Co.  T.  Schweitzer's 
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Adm'r,  14  Ky.  Law  Rep.  856 ;  Schnlte  t.  L. 
&  N.  Ry.  Co.,  128  Ky.  631,  108  S.  W.  941,  31 
Ky.  Law  Rep.  81 ;  Lonlavllle  Ry.  Co.  v.  Hlb- 
bltt,  139  Ky.  44,  129  S.  W.  319,  139  Am.  St 
Rep.  464 ;  Ii.  &  N.  R.  R.  Co.  v.  Toggles,  161 
Ky.  412,  152  S.  W.  270;  Conn.  Fire  Ins.  Co. 
V.  Moore,  164  Ky.  20,  166  S.  W.  867,  Ann. 
Cas.  1914B,  1106. 

The  direct  question  of  practice  nnder  con- 
sideration was  presented  to  tbls  court  In 
the  case  of  Mast  t.  Lehman,  supra,  and  de- 
cided contrary  to  the  present  contention  of 
the  defendant;  and  this  case  Is  referred  to 
with  approval  In  this  court's  opinion  in  the 
case  of  Conn.  Fire  Ins.  Co.  t.  Moore,  supra, 
in  which  latter  case  this  court  upon  the  ques- 
tion said: 

"It  is  the  rale  that,  where  a  party  asks  for 
a  peremptory  inatrnction  which  should  have 
been  given,  he  is  not  thereafter  entitled  to  a 
judgment  notwithstanding  the  verdict,  but  only 
to  a  new  trial  for  the  error  of  the  court  in  re- 
fusing the  peremptory"— citing  both  the  Lehman 
and  Hibbitt  Cases. 

In  the  case  of  Louisville  Ry.  Co.  t.  Hib- 
bitt, supra,  almost  the  precise  question  of 
practice  herein  involved  was  before  this 
court,  and,  denying  the  present  contention, 
this  court,  quoting  with  approval  from  the 
Lehman  Case,  said: 

"The  motion  for  a  peremptory  instruction 
should  have  been  sustained,  and  certainly  the 
company  ought  not  to  suffer  because  of  the  error 
of  iiie  court  committed  over  its  objection  and 
after  it  had  done  everything  it  could  do  to  save 
its  rights.  This  precise  question  was  before  us 
in  Mast  v.  Lcliman,  8u_pra,  in  which  the  petition 
was  so  fatally  defective  as  not  to  entitle  the 
plaintiff  to  a  verdict  The  court  said:  'At  the 
conclusion  of  the  trial  the  defendant  moved  the 
court  to  peremptorily  instruct  the  jury  to  find 
for  the  defendant  This  motion  of  defendant 
should  have  been  sustained  by  the  court  and 
would  have  been  sustained  if  the  court  had  been 
aware  of  the  true  condition  of  the  pleadings.  It 
is  true  the  plaintiffs  objected  to  the  instruction ; 
but,  in  our  opinion,  such  objection  did  not  re- 
lieve the  court  of  its  obligation  to  properly  in- 
struct the  jury  as  to  the  law  of  the  case  based 
upon  the  pleadings  and  the  proof.  If  the  court 
had  sustauied  tills  motion,  as  it  was  clearly  his 
duty  to  do,  it  would  necessarily  have  brought 
to  the  attention  of  the  plaintiffs  the  defense 
which  had  been  so  carefully  concealed  from  the 
very  beginning  of  the  case.  And  before  the 
submission  of  the  case  to  the  jury  he  would 
have  had  an  opportunity  to  have  offered  an 
amendment  curing  the  defects  in  his  petition, 
which,  in  furtherance  of  justice,  it  would  have 
been  the  duty  of  the  court  to  have  allowed  to  be 
filed.' " 

See,  also,  the  very  recent  case  of  Lan- 
caster Electric  Light  Co.  v.  Taylor,  168  Ky. 
179,  181  S.  W.  967. 

To  bold  in  accordance  with  this  rule  does 
not  say  that  the  asking  for  a  peremptory  in- 
struction is  a  waiver  of  the  right  to  move 
for  a  judgment  notwithstanding  the  verdict 
The  one  is  universally  recognized  as  chal- 
lenging the  sufficiency  of  the  evidence,  while 
the  other  is  a  challenge  directed  to  the  suf- 
ficiency of  the  pleading ;  but,  when  a  motion 
for  a  peremptory  has  been  made,  whether 
for  an  insufficiency  of  pleading  or  evidence, 
and  which  should  have  been  given,  but  was 


not,  a  subsequent  motion  for  a  non  obstante 
Judgment,  if  sustained,  would  placa  the  riglit 
to  a  hearing  by  the  adverse  party  beyond  re- 
pair, and  the  court  in  furtherance  of  the  gen- 
eral principle  that  it  is  preferable  tbat  cases 
sbould  be  disposed  of  on  their  merits,  rather 
than  upon  technicalities,  sbould  in  such  cas- 
es as  we  are  here  dealing  with  reconsider 
his  role  In  denying  the  motion  for  a  per- 
emptory Instruction  and  grant  a  new  trial, 
rather  than  sustain  the  motion  for  a  judg- 
ment notwithstanding  the  verdict  If  the 
motion  for  a  peremptory  instruction  had  not 
been  made  In  such  cases,  there  would  be  no 
error  which  the  trial  court  could  correct  by 
the  granting  of  a  new  trial,  and  he  would, 
then  be  compelled  to  sustain  tbe  motion  for 
a  Judgment  notwithstanding  the  verdict  We 
are,  however,  confronted  with  no  such  con- 
ditions in  this  instant  case.  We  therefore 
hold  that  there  was  no  error  in  refusing  ttte 
motion  for  a  verdict  made  by  the  defendant 
under  the  facts  presented.  This  brings  us 
to  a  consideration  of  the  merits  of  tbe  case. 
It  appears  tbat  a  year  or  more  previous 
to  this  accident  the  plalntlfF,  on  account  of 
being  exposed  to  the  cold  weather,  had  sus- 
tained injuries  by  frost  bite  whereby  he  lost 
some  of  his  fingers  to  both  hands  and  some 
of  the  toes  to  both  of  his  feet,  but  he  does 
not  seem  to  have  been  otherwise  seriously 
Injured,  and  it  Is  insisted  tbat  upon  boarding 
the  train  upon  the  occasion  involved  at  Win- 
chester he  explained  to  an  agent  and  servant 
of  the  Chesapealie  &  Ohio  Railway  Company 
bis  crippled  condition,  and  requested  special 
aid  in  alighting  from  the  train  upon  tbe  ar- 
rival at  his  destination,  which  he  says  was 
promised  to  him,  and  which  he  claimed  was 
not  rendered.  It  is  not  clear,  however,  that 
tbe  petition  claims  this  failure  to  be  a  causal 
act  resulting  in  the  injury  to  plaintiff,  but 
for  the  purpose  of  this  case  we  will  treat 
tbe  allegations  as  being  broad  enough  to 
cover  this  point  It  is  also  claimed  that  the 
railroad  company  suffered  other  passengers 
to  crowd  upon  the  train  when  it  arrived  at 
Frankfort,  and  thereby  prevented  plaintiff 
from  alighting,  and  tbat  through  its  negli- 
gence and  carelessness  the  train  at  the  time 
plaintiff  was  about  to  alight  was  caused  to 
make  an  unusual  or  unnecessary  Jerk,  where- 
by he  was  thrown  to  tbe  platform  and  injur- 
ed; tbe  entire  part  of  tbe  petition  setting 
up  the  facts  constituting  plaintiff's  grounds 
for  recovery  being  as  follows: 

"Plaintiff  says  that  of  their  fross  negliganctt 
and  carelessness  tbe  defendant,  its  agents,  serv- 
ants, and  employes  in  charge  of  said  train,  fail- 
ed and  refused  to  give  him  the  increased  care  or 
attention  made  necessary  by  his  condition,  or 
any  care  or  attention,  but  upon  the  contrary, 
when  the  train  arrived  at  Frankfort,  of  their 
gross  carelessness  and  negligence  suffered  new 
passengers  to  crowd  upon  tbe  train  and  into  the 
doorways  and  aisles  of  the  coach  before  plain- 
tiff could  alight  and  whilst  plaintiff  was  on  the 
platform  of  one  of  defendant's  coaches  prepara- 
tory to  alighting,  and  whilst  using  due  care  for 
bis  own  safety  constdering  bl|  condition,  the 
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said  defendant'a  said  agents  and  employes,  by 
their  gross  negligence  and  carelessness,  caused 
an  unusual  and  unnecessary  jerk  of  the  train, 
whereby  the  plaintiff  was  suddenly  thrown 
from  the  platform  and  steps  of  said  train  under 
its  wheels." 

It  will  be  observed  that  tbe  failore  of  those 
In  charge  of  the  train  to  render  to  him  the 
Increased  aid  which  he  Inslsta  that  hla  crip- 
pled condition  demanded  is  not  clearly  charg- 
ed as  the  producing  cause  of  his  Injury. 

The  proof  shows  that,  notwithstanding  the 
crippled  condition  of  the  plaintiff,  he  was 
perfectly  able  to  walk  about  and  go  whereso- 
ever he  pleased.  He  resided  with  his  daugh- 
ter about  four  miles  from  Winchester,  and  in 
going  to  town  frequently  walked  part  of  the 
'  way,  and  sometimes  all  the  way,  and  on  the 
day  that  he  made  this  trip  he  started  from 
his  home  with  a  grip,  or  suit  case,  and,  after 
walking  perhaps  one-half  of  the  way,  he  rode 
Into  town  In  a  vehicle  with  a  traveler  on  the 
turnpike.  He  deposited  his  grip  in  a  saloon 
where  be  drank  a  milk  punch,  and,  after 
leaving  the  saloon  and  visiting  some  places  in 
town,  he  returned  and  drank  another  milk 
punch,  and  later  on,  after  engaging  In  other 
travel  about  the  dty,  and  about  11  o'clock, 
he  returned  to  the  saloon  and  drank  a  third 
milk  punch.  At  this  time  he  purchased  two 
pints  of  whisky  and  put  them  in  his  grip,  or 
8ult  case.  He  then  went  to  the  home  of  one 
Mr.  Dougherty,  where  he  had  his  dinner,  and 
atJout  3:30  o'clock  he  left  this  place  and  went 
to  the  saloon,  and  took  out  one  of  the  pints 
of  whisky  and  put  it  in  his  pocket,  and  then 
went  to  the  depot  and  purchased  his  ticket, 
and  subsequently  boarded  the  train.  He  took 
his  seat  on  the  left-hand  side  of  the  rear  end 
of  the  smoking  car;  the  next  car  following 
being  the  day  coach,  or  ladles'  car.  He  put 
his  grip  on  the  seat  immediately  In  front  of 
the  one  he  was  occupying,  and  there  was  sit- 
ting beside  htm  a  young  man  whose  name 
does  not  seem  to  be  known  to  any  one  testi- 
fying in  the  case,  and  who  was  not  introduced 
as  a  witness.  Other  passengers,  however, 
and  indeed  it  is  admitted  by  plaintiff,  say 
tliat  en  route  plaintiff  offered  to  this  fellow 
passenger  a  drink,  and  at  the  same  time  took 
one  himself.  Plaintiff  claims  that  his  com- 
panion passenger  accepted  the  drink,  while 
other  passengers  did  not  see  this,  but  testified 
that  the  plaintiff's  offer  was  refused.  How- 
ever this  may  be,  within  a  comparatively 
short  while  a  controversy  arose  tietween  the 
plaintUT  and  this  passenger,  and  the  former 
became  so  loud  and  boisterous  in  his  talk 
that  It  attracted  the  attention  of  other  pas- 
sengers in  the  car;  the  language  used  by 
him,  as  testified  to  by  the  witnesses,  being 
by  no  means  the  most  elegant.  As  a  conse- 
quence of  this  he  changed  his  place  in  the 
car,  and  by  the  time  be  got  to  Frankfort  be 
was  unable  to  locate  his  grip,  or  suit  case, 
and  according  to  the  proof  made  no  effort  ei- 
ther to  find  It  or  to  alight  from  the  train  un- 
til after  all  of  the  passengers  had  gotten  off 
and  all  those  desiring  to  take  passage  had 


gotten  on,  and  many,  if  not  all  of  than,  bad 
secured  seats  in  the  respective  coaches. 
A'bout  this  time  some  one  suggested  to  him 
that  the  train  had  arrived  at  Frankfort, 
whereupon  he  began  a  search  for  his  grip, 
and  after  finding  it,  and  after  he  got  within 
three  or  four  feet  of  the  smoking  car  going 
out,  the  train  made  the  usual  start  without 
any  Jerk  unusual  or  otherwise,  and  by  the 
time  plaintiff  got  out  upon  the  platform  the 
train  was  cleverly  started,  and  he,  over  the 
protests  of  the  brakeman  and  that  of  a  Mr. 
Wilson,  who  is  a  citizen  of  Frankfort,  and 
whose  testimony  is  both  intelligent  and  con- 
vincing, undertook  to  jump  off  the  car,  wlilcb 
was  then  moving  at  a  speed  of  from  two  to 
three  miles  per  hour,  and  in  so  doing  fell,  and 
thereby  sustained  the  injuries  for  which  he 
sues. 

There  Is  no  dispute  but  that  at  the  usual 
place  the  station  of  Frankfort  was  announc- 
ed in  the  usual  way,  and  no  testimony  show- 
ing that  the  train  did  not  stop  upon  this  oc- 
casion the  usual  time,  which  was  about  three 
minutes.  There  is  absolut^y  no  proof  that 
any  unusual  number  of  passengers  crowded 
on  to  the  car,  and  there  was  such  an  utter  fail- 
ure to  produce  evidence  of  any  jerking  start 
of  the  train  that  the  plaintiff  himself  aban- 
dons this  theory  by  falling  to  offer  any  in- 
struction upon  it 

[S,  4]  The  court.  In  submitting  the  case  to 
the  Jury  by  its  instruction  (No.  1),  did  so 
solely  upon  the  theory  that  the  plaintiff  was 
physically  Impaired  by  reason  of  being  crip- 
pled, and  that,  if  the  defendant  and  its  agents 
and  servants  Icnew  this,  it  was  their  duty  to 
render  to  him  aid  in  alighting  from  the  train 
beyond  that  ordinarily  accorded  other  pas- 
sengers, and  that,  if  the  jury  believed  that 
the  agents  and  servants  negligently  failed  to 
do  this,  and  by  reason  thereof  the  plaintiff 
was  Injured,  It  would  be  the  duty  of  the  jury 
to  return  a  verdict  for  the  plaintiff.  Other 
parts  of  the  Instruction  set  forth  in  apt  terms 
the  rule  as  to  the  measure  of  damages.  There 
is  no  doubt  in  this  state  as  to  the  rule  fixing 
the  degree  of  care  which  a  carrier  owes  to 
its  passengers.  This  is  the  highest  degree  of 
care,  and  this  duty  exists  until  the  relation- 
ship of  passenger  and  carrier  ceases,  and  it 
has  been  time  and  again  decided  that  such 
relationship  did  not  cease  until  after  the  pas- 
senger had  alighted  from  the  train  and  had 
gotten  off  of  the  railroad  premises  by  the 
means  provided  by  the  carrier  for  a  depar- 
ture from  the  station.  C,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Vlvlon,  41  S.  W.  080,  19  Ky.  Law  Rep. 
687. 

[5]  It  is  an  equally  well  established  rule 
that  a  physically  disabled  passenger  shall  re- 
ceive such  care  as  is  commensurate  with  his 
infirmities,  if  such  InfirmltieB  disable  him 
from  properly  caring  for  his  own  safety,  pro- 
vided the  carrier  has  knowledge  of  such  in- 
firmities. But  we  are  unable  to  find  any  au- 
thority, either  in  tills  state  or  elsewhere,  nor 
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have  we  been  dted  to  one,  where,  when  a 
passenger  was  able  to  walk  and  moye  around, 
as  the  plaintiff  undoubtedly  was  In  this  case 
according  to  the  testimony,  the  carrier  should 
give  him  the  extra  care  of  going  Into  the 
coach  and  specially  calling  his  attention  to 
the  arrival  of  the  train,  and  to  assist  talm  to 
the  steps  in  order  for  him  to  alight,  and  to 
see  that  he  presented  himself  for  the  pur- 
pose of  making  his  exit  before  the  arrival 
of  the  time  for  the  train  to  depart,  after  it 
stopped  a  sufficient  length  of  time  to  have 
enabled  him  to  have  done  this  of  his  own  ac- 
cord with  safety.  If,  as  contended  in  this 
case,  the  physical  condition  of  plaintiff  ren- 
dered It  unsafe  for  him  to  attempt  to  alight 
from  the  train  unassisted,  and  such  was 
known  by  the  agents  and  servants  In  charge 
of  the  train.  It  would  have  been  their  duty 
to  have  rendered  such  assistance  as  bis  phys- 
ical necessities  required  after  he  had  present- 
ed himself  to  the  platform  and  steps  for  the 
purpose  of  alighting.  But  we  have  no  such 
case  here.  The  plaintiff  neglected  to  present 
himself  within  the  time  which  the  law  allow- 
ed him  to  do  so,  and  no  such  assistance  could 
be  rendered  him,  and  the  only  dereliction,  if 
any,  that  the  testimony  shows  on  the  part  of 
the  carrier.  Is  that  its  agents  and  servants 
failed  to  go  Into  the  coach  and  find  plain- 
tiff's baggage  and  lead  him  to  the  steps  and 
assist  him  off  the  train.  This  they  were  not  re- 
quired to  do.  To  hold  that  a  passenger  in  the 
physical  condition  of  the  plaintiff  is  due  from 
the  carrier  such  duties,  would  be  violating  all 
adjudicated  rules  upon  the  subject,  both  in 
th^  state  and  other  Jurisdictions,  so  far  as 
we  have  been  able  to  discover.  As  stated, 
numbers  of  passengers,  including  those  al- 
ready on  the  train,  as  well  as  those  who 
boarded  the  train  at  Frankfort,  testify  as  to 
the  length  of  time  which  the  train  stopped, 
and  that  the  train  was  going  from  two  to 
three  miles  per  hour  when  the  plaintiff  at- 
tempted to  alight;  that  some  of  the  pas- 
sengers hollowed  out,  "Don't  let  that  old  man 
Jump  off  the  train! "  and  the  witness  Wilson 
admonished  him  not  to  do  so,  as  did  the 
brakeman,  and  the  latter.  In  order  to  prevent 
the  plaintiff  from  being  injured,  pulled  the 
whistle  cord  to  signal  the  engineer  to  stop, 
which  was  done  within  a  moment's  time,  but 
In  the  meantime  plaintiff  had,  by  his  own 
act,  sustained  the  Injuries,  in  the  manner 
hereinbefore  stated.  The  brakeman  urged 
him  to  wait  till  the  train  could  be  stopped. 

[6]  We  think  the  evidence  clearly  shows 
that  this  unfortunate  acddoit  was  the  result 
of  the  acts  of  the  plaintiff  in  not  making  an 
effort  to  alight  from  the  train  while  It  was 
standing,  which,  as  we  have  seen,  was  of  suf- 
ficient length  to  have  amply  enabled  him  to 
do  so,  and  to  have  presented  himself  at  the 
steps  so  that  he  could  have  been  rendered 
what  assistance,  if  any,  he  needed.  If  he  had 
beea  Injured  while  attempting  to  alight  while 


the  train  was  standing  without  any  extra 
aid,  he  might  have  been  entitled  to  recover 
under  the  facts  disclosed  by  the  record,  but 
no  such  conditions  are  shown  to  have  exist- 
ed in  this  case.  His  failure  to  make  any  ef- 
forts in  this  regard  and  his  attempting  to 
alight  after  the  expiration  of  the  stopping 
time  of  the  train  and  while  it  was  moving 
were  beyond  question  the  causes  of  the  ac- 
cident and  of  his  resulting  Injuries,  and  were 
In  no  wise  produced  by  any  acts  of  commis- 
sion or  omission  on  the  part  of  the  carrier. 

It  results,  therefore,  that  the  peremptory 
instmction  to  find  for  the  defendant  should 
have  been  given,  and.  If  the  facts  are  sub- 
stantially the  same  upon  another  trial,  the 
motion  should  prevail. 

Judgment  reversed,  with  directions  to  pro- 
ceed In  accordance  with  this  opinion. 


CUMBERIiAND  K.   CX).  v.   QIBSON-OARB 
COAL  OO. 

(Court  of  Appeals  of  Kentucky.    Feb.  10, 
1916.) 

Railboads  ®=>  188— Side  Tracks— Gonstbuc- 
tion— conthacts. 

Plaintiff  coal  company,  desiring  a  spur 
track  to  its  mine,  entered  into  a  verbal  contract 
with  a  railroad  company  whereby  it  was  to 
build  the  track,  reimbursement  to  be  made  by  a 
rebate  of  $2  per  car  on  coed  shipped  from  the 
mine.  This  contract  was  confirmed  by  letter  of 
the  railroad  company.    Thereafter  the  coal  com- 

fjany  sold  its  property,  reserving  the  right  to  col- 
ect  the  freight  rebates  from  the  railroad  com- 
pany. Jleld,  that  plalotlff  was  entitled  to  col- 
lect the  rebates ;  tne  oral  contract  which  was 
confirmed  by  letter  establishing  the  rights  of 
the  parties,  though  the  railroad  company,  over 
objections  of  the  grantee,  and  by  threats  of  im- 
proper service,  compelled  it  to  enter  into  a  dif- 
lerent  contract'  for  payment  of  the  rebates. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  436-439;    Dec  Dig.  <&=9l3a] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  the  Qlbson-Carr  Coal  Company 
against  the  Cumberland  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Black,  Black  &  Owens,  of  Barbourvllle,  for 
appellant.  J.  M.  Robsion,  of  Barbourvllle, 
for  appellee. 

OARBOLIi,  X  The  Olbson-Carr  Coal  Com- 
pany owned  a  body  of  coal  land  a  few  miles 
distant  from  the  line  of  railroad  owned  and 
operated  by  the  Cumberland  Railroad  Compa- 
ny, and  In  1907  or  1908  the  coal  company  en- 
tered Into  a  verbal  contract  with  the  rail- 
road company  by  which  it  was  to  build  a  rail- 
road from  Its  cool  fields  to  connect  with  the 
line  of  road  of  the  Cumberland  Company. 
As  a  part  of  the  contract  the  railroad  com- 
pany agreed  that  it  would  pay  to  the  coal 
company  the  cost  of  the  rails  and  fastenings 
used  in  the  construction  of  the  road,  and 
would  pay  this  item  of  the  cost  by  allowing 
the  coal  company  $2  on  each  carload  of  coal 


4=3For  other  cases  ses  sam«  topic  and  KEY-NUMBER  In  all  Key-Nnmberad  DlKests  and  Indaxts 
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Eblpped  from  Its  mine  over  the  road  after, 
tbe  mining  road  had  been  put  In  operation. 

Abont  1911  the  road  was  finished  by  the 
coal  company,  and  on  October  20,  1911,  It 
wrote  to  B.  C.  Mlllner,  general  manager  for 
the  raUroad  company,  a  letter,  asking  blm  to 
mall  it  a  contract  showing  that  the  coal  com- 
pany was  to  purchase  the  rails  and  fastenings 
for  the  spur  track  and  to  be  reimbursed  for 
the  cost  of  the  same  at  the  rate  of  $2  on  each 
carload  of  coal  shipped  from  its  mine;  the 
refund  to  begin  as  soon  aa  shipments  of  coal 
commenced.  It  further  advised  him  that  it 
was  about  to  make  a  sale  of  its  mine  prop- 
erty. 

On  October  26, 1911,  Milloer,  acting  for  the 
railroad  company,  in  answer  to  this  letter 
said: 

"It  Is  anderstood  that  you  are  to  dq  the  grad- 
ing, famish  ties,  rails,  and  fastenings,  and  lay 
the  track  all  at  your  own  expense.  As  soon 
as  shipments  b^gin  we  will  refund  to  you  the 
cost  ol  rails  and  fastenings  at  the  rate  of  two 
dollars  per  loaded  car." 

On  July  9,  1912,  the  coal  company  sent  to 
the  railroad  company  an  account  showing 
the  cost  of  the  rails  and  fastenings,  which 
amounted  to  $1,773.06.  On  July  24,  1912,  the 
railroad  company  answered  this  letter,  ac- 
knowledging the  receipt  of  the  bill  of  cost  of 
the  rails  and  fastenings,  and  asking  the  coal 
coiBpaiiy  to  let  it  know  if  it  should  make  the 
contract  for  the  operation  of  the  road.  In- 
volving, of  course,  the  payment  of  this  blU, 
tn  the  name  of  the  Dean-Jellico  Cioal  Compa- 
ny, or  In  the  name  of  the  Glbson-Carr  Coal 
Company.  The  reason  why  the  railroad  com- 
pany Inquired  whether  the  contract  should 
be  made  with  the  Dean-Jellico  Coal  Company 
or  the  Oibson-Oarr  Coal  Company  was  that 
about  this  time  the  Oifbson-Carr  Coal  Com- 
pany had  sold  its  mining  property  to  the 
Dean-Jellico  Coal  Company. 

On  July  2S,  1912,  in  answer  to  the  letter 
of  the  railroad  company,  the  Oibson-Carr 
Coal  Company  wrote: 

"Relative  to  contract  for  rails  and  fastenings 
used  in  tracks,  we  beg  to  advise  that  we  desire 
the  contract  made  in  favor  of  the  Qibsou-Oarr 
Coal  Company,  as  we  paid  for  the  material,  and 
it  was  the  agreement  with  the  Dean-JeUico  Coal 
Company  that  we  were  to  have  the  rebate  on  the 
rails,  etc.  So  please  make  this  contract  in  fa- 
vor of  the  Gibson-Carr  Coal  Company." 

In  answer  to  this  letter  the  railroad  com- 
pany on  July  26,  1912,  wrote: 

"We  have  already  drawn  these  contracts  in 
favor  of  the  Dean-Jellico  Coal  Company,  and 
would  prefer  to  have  them  go  that  way  if  it  is 
•atisf actory  to  yon.  Ijet  ua  hear  from  you  about 
this." 

In  answer  to  this  the  coal  company  on  July 
30,  1912,  wrote  the  railroad  company: 

"It  is  not  satisfactory  to  us  to  have  you  make 
the  contract  in  favor  of  the  Dean-JeUico  Coal 
Company,  as  we  put  up  the  money  to  pay  for 
the  steel,  and  want  the  money  to  come  direct  to 
us.  We  would  be  glad  to  have  you  moke  the 
contract  in  our  favor,  so  that  we  will  have  some 
assurance  of  getting  our  money  back  on  this 
material  Trusting  you  wUl  cnange  the  con- 
tract and  make  it  in  oar  favor,  we  are.    •    •    •  " 


But,  notwithstanding  these  directions,  the 
railroad  company  in  December,  1912,  entered 
into  a  contract  with  the  Dean-Jellico  Coal 
Company,  which  was  then  the  owner  of  the 
mining  property,  for  the  operation  of  the 
road  and  mine,  and  in  this  contract  it  agreed 
to  refund  to  the  Dean-Jellico  Coal  Company 
the  cost  of  the  rails  and  fastenings,  the  re- 
fimd  to  be  based  cm  the  tonnage  of  coal  ship- 
ped over  the  road,  and  not  to  begin  until  two 
years  after  the  contract  was  entered  into. 

It  Is  further  clearly  shown  that  in  the 
contract  made  between  the  Qibson-Carr  Coal 
Company  and  the  Dean-Jellico  Coal  Com- 
pany the  former  reserved  the  right  to  collect 
from  the  railroad  company  the  cost  of  the 
rails  and  fastenings  according  to  the  con- 
tract it  had  made  with  the  railroad  company. 
The  railroad  company  refusing  to  pay  for 
these  rails  and  fastenings,  this  suit  was 
brought  by  the  Gibson-Oarr  Coal  Company, 
and  there  was  a  lodgment  In  its  favor  for 
*1,773.06. 

In  the  suit  it  brought  against  the  raUroad 
company  the  coal  company  made  the  Dean- 
Jellico  Coal  Company  a  party  defendant,  set- 
ting up  Its  contract  with  the  Dean-Jellico 
Coal  Company,  and  asking  that  It  answer 
and  assert  any  claim  that  it  might  have  to 
this  refund.  The  Dean-Jellico  Coal  Company 
filed  its  answer,  in  which  it  said,  in  sub- 
stance, that  although  the  railroad  company 
made  a  contract  with  it  in  regard  to  the  re- 
fund on  the  coal  shipped  to  pay  for  the  cost 
of  the  rails  and  fastenings,  it  had  no  claim 
or  right  to  any  part  of  the  refund,  aa  it  was 
understood  and  agreed  at  the  time  of  its 
purchase  from  the  Gibson-Carr  Coal  Com- 
pany that  this  company  was  to  have  all  of 
the  refund  on  this  account  It  further  said 
that  the  railroad  company,  by  threats  of 
extortion  and  discrimination,  forced  It  to 
accept  the  contract  prepared  by  the  railroad 
company,  although  It  had  at  no  time  any 
right  to  any  part  of  the  refund.  It  prayed 
to  be  dismissed  with  its  costs,  and  that  what- 
ever money  was  due  as  a  refund  for  the  cost 
of  the  rails  and  fastenings  should  be  adjudg- 
ed to  belong  to  the  Glbson-Carr  Coal  Com- 
pany. The  averments  of  this  answer  were 
not  controverted  by  the  railroad  company, 
and  indeed  there  is  little  or  no  issue  of  fact 
in  the  case. 

On  this  appeal  the  contention  of  the  rail- 
road company  is  that  there  should  have  been 
a  directed  verdict  in  its  behalf  on  the  ground 
that  there  was  no  contract  between  It  and 
the  Gibson-Carr  Coal  Company.  But  there 
was  a  contract  dear  and  specific,  as  is  shown 
by  the  letters  we  have  noticed.  These  let- 
ters further  show  that  the  railroad  company 
was  fully  advised  that  In  Its  trade  with 
the  Dean-Jellico  Coal  Company  the  Glbson- 
Carr  Coal  Company  reserved  the  right  to  be 
paid  according  to  its  contract  the  cost  of 
the  rails  and  fastenings,  and  it  protested 
against  the  railroad  company  entering  into 
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any  contract  respecttng  the  same  wltb  tbe 
Dean-Jellico  Coal  Company. 

It  Is  farther  quite  apparent  that  the  rail- 
road company  desired  to  avoid  this  con- 
tract with  the  Gibson-Carr  Coal  Company  by 
substituting  In  its  place  a  more  favorable 
contract  with  the  Dean-Jellico  Company, 
and  that,  over  the  protest  of  the  Dean-Jellico 
Coal  Company,  it  forced  it  to  accept  the  con- 
tract, which  it  did  not  desire  to  enter  into. 

We  find  no  merit  whatever  In  the  effort  of 
tbe  railroad  company  to  evade  tbe  contract 
made  with  the  Gibson-Carr  Goal  Company, 
and  it  is  conclusively  shown  that  the  Dean- 
Jellico  Coal  Company  shipped  a  sofflcient 
number  of  cars  of  coal  over  the  road  to 
amount,  under  the  contract  with  the  Gibson- 
Carr  Coal  Comimny,  to  the  sum  due  it  on 
account  of  its  payment  for  the  rails  and 
fastenings.  It  is  farther  clearly  shown  that 
in  the  contract  wltb  tbe  Dean-Jellico  Coal 
Company  the  right  to  recover  from  the  rail- 
road company  tbe  cost  of  these  rails  and 
fastenings  was  reserved  by  the  Gibson-Carr 
Coal  Company.  The  Gibson-Carr  Goal  Com- 
pany bad  the  right  to  sell  Its  mine  to  the 
Dean-Jellico  Coal  Company,  and  to  recover 
from  tbe  railroad  company  under  its  contract 
whenever  the  Dean-Jellico  Coal  Company 
had  shipped  tbe  required  number  of  cars  ot 
coal. 

There  is  some  attempt  to  show  that  tbe 
Gibson-Oarr  Coal  Company  had  knowledge  of 
and  consented  to  the  contract  made  by  tbe 
railroad  company  with  the  Dean-Jellico  Coal 
Company,  but  this  evidence  is  neither  suffi- 
cient nor  satisfactory  to  defeat  the  claim  of 
the  Gibson-Carr  Coal  Company  or  to  estab- 
lish that  it  consented  that  tbe  railroad  com- 
pany and  the  Dean-Jellico  Coal  Company 
might  enter  into  the  contract  made  between 
them  at  the  instance  of  tbe  railroad  com- 
pany. 

Some  other  minor  errors  are  assigned,  but 
they  do  not  affect  the  substantial  rights  of 
the  railroad  company,  and  need  not  be  no- 
ticed. 

We  think  tbe  claim  of  tbe  Gibson-Carr 
Coal  Company  was  clearly  meritorious,  and 
the  Judgment  tn  its  favor  Is  affirmed. 


GORDON  V.  GORDON'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1916.) 

1.  Contracts  «=»105— iLLEOAtrrr. 

Any  agreement  involving  the  doing  of  an 
act  positively  prohibited  by  common  law  or  stat- 
ute 18  illegal  and  void. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  477,  478,  480-4!)7;  Dec:  Dig.  ®=» 
105.] 

2.  CONTKACTS     «=»106— IlXIOAUTT— "PtJBUC 

Policy." 
Many  tilings  which  the  law  does  not  pro- 
hibit in  the  sense  of  attaching  penalties  to  pun- 
ish their  commission  cannot  be  admitted  as  the 
subject  of  a  valid  contract,  as  being  so  mischie- 
vous in  their  nature  and  tendency  that  to  per- 


mit them  to  be  the  subject-matter  of  a  contract 
would  be  violative  of  "public  policy" ;  the  prin- 
ciple declaring  that  no  one  can  lawfully  do 
that  which  has  a  tendency  to  be  injurious  to  the 
public  welfare. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  477;  Dee.  Dig.  «=»106. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Policy.] 

8.  CONTBAOXa  «=3lOS  — IlXEOAUTT  — PUBLIO 

POLIOT. 

A  contract  is  against  public  policy  if  in- 
jnrioua  to  some  established  public  interest,  con- 
travenes some  public  statute,  is  against  good 
morals,  or  tends  to  interfere  with  the  public 
welfare  or  safety. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  498-503,  605,  607-611;   Dec.  Dig. 

<ss>ioa] 

4.  Contracts  €=>129— Conteact  to  Phocdbb 

Pardon — L«g  alitt— Statute. 

A  contract  whereby  one  screes  to  use  his 
personal  influence  with  the  pardoning  authority 
to  procure  a  pardon  is  voia  as  against  public 
policy,  being  in  contravention  of  Ky.  St  §  1370, 
denouncing  as  unlawful  contracts  to  procure  a 
pardon  from  the  Governor,  only  In  cases  ia 
which  the  party  whose  pardon  is  sought  to  be 
obtained  has  been  convicted  of  crime  by  a  legal- 
ly constituted  tribunal  having  tiie  conratutional 
nght  to  try  and  punish  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  616-632;  De&  Dig.  «=»129.] 

6.  CoNntAOTB  9=>129— Gontbact  to  Pbocusb 

Pabou!— IiKOai,itt— Statutks. 

Ky.  St  i  3828  requires  that  the  board  of 
prison  commissioneis  base  Its  action  in  paroling 
a  prisoner  upon  his  record  while  confined,  his 
record  previous  to  confinement,  and  upon  his 
securing,  before  parole,  a  contract  for  employ- 
ment for  six  months.  Section  1870  denounces 
the  offense  of  assisting  in  procuring  the  grant- 
ing or  refusal  of  a  pardon  by  tho  Governor  for 
fee  or  reward.  Held,  that  a  contract  of  a  son 
with  bis  father  whereby  the  son  agreed  to  pre- 
pare an  application  and  to  do  what  was  neces- 
sary to  secure  the  parole  of  his  brother  from 
prison  in  return  for  the  father's  promise  to  re- 
imburse him  for  expenses  incurred,  necessary 
in  view  of  the  requirements  of  the  ijaroling  stat- 
ute, was  not  void  as  in  contravention  of  public 
policy,  the  case  not  coming  within  section  1370. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  fS  616-632;  Dec  Dig.  «s»129.] 

6.  Pi.EADiNa  €=»317— Bn.L  or  PABncui.AKs. 
In  an  action  by  a  son  against  his  father's 
estate  for  reimbursement  for  expenses  in  pro- 
curing his  brother's  parole  from  prison,  plaintiff 
might  liave  been  required  to  file  a  bill  of  par- 
ticulars showing  his  claim  in  detail. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  »  954-962;  Dee.  Dig.  <S=»317.] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  W.  M.  Gordon  against  J.  L.  Gor- 
don's administrator.  From  a  Judgment  for 
defendant,  snstalnlng  bis  demurrer  to  tbe  pe- 
tition, plaintiff  appeals.  Judgment  reversed, 
with   instructions. 

.  Jay  W.  Harlan  and  Henry  Jackson,  both 
of  Danville,  for  appellant  J.  W.  Rawlings, 
of  Danville,  for  appellee. 

MILLER,  C.  J.  The  appellant  Wm.  M. 
Gordon  ia  a  son  of  J.  Ia  Gordon,  who  died 
in  January,  1914.  J.  Ia  Gordon  was  tbe  fa- 
ther of  another  son,  George  Gordon,  who 
was  confined  in  tbe  state  penitentiary,   at 


4s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Mumberad  Digesta|uid  Indaxaa 

Digitized  by  VjOOQIC 


Ky.) 


eORDOK  V.  GORDON'S  ADM'R 


221 


Frankfort,  tn  1906,  under  a  Judgment  of  the 
Boyle  circuit  court 

The  petition  alleges  that  In  1900  J.  Ia  Gor- 
don employed  the  appellant  to  prepare  an  ap- 
plication and  to  do  what  was  necessary  to- 
'ward  securing  the  parole  of  said  George  Gor- 
dcni,  and  agreed  and  promised  to  reimburse 
and  pay  plalntUf  for  all  the  expense  that  he 
might  incur  tn  that  work;  that  pursuant  to 
said  employment,  the  plaintifC  prepared  the 
application  for  the  parole;  and,  in  doing  so 
made  many  trips  to  Frankfort,  Danrille, 
Harrodsburg,  and  over  the  oittre  county  of 
Boyle,  at  his  own  expensck 

The  petition  further  alleges  that  by  reason 
of  the  plalntur  being  required  to  be  absent 
fr<»n  home  in  this  work,  he  was  forced  to 
hire  a  man  to  work  in  his  place  on  his  farm ; 
that  the  time  consumed  in  this  work  and 
effort  to  get  the  parole  was  the  greater  part 
of  five  years;  that  he  was  required  to  pay 
for  said  substituted  hand,  at  least  $1,000; 
and  that  bis  father  agreed  to  pay  the  plain- 
tiff his  expenses.  Including  the  hire  of  the 
substituted  hand. 

The  plaintiff  also  alleges  that  no  unlawful 
means  were  used  by  him  In  said  employment 
and  none  were  contemplated  at  the  time  of 
the  agreement,  that  said  serTlces  so  rendered 
were  purely  ministerial,  that  he  did  not  use 
his  personal  influence  with  the  paroling  pow- 
ers, and  that  it  was  never  contemplated  that 
he  shoilld  do  sa 

It  is  further  alleged  that  the  agreement 
did  not  contemplate  and  did  not  Include  any 
reward  or  compensation  to  plaintiff  what- 
ever, but  only  Included  and  provided  for  the 
plaintiff  having  returned  to  him  his  expenses, 
as  above  indicated;  and  that  J.  L.  Gordon, 
by  reason  of  bis  age  and  physical  condition, 
was  unable  to  personally  make  said  trips  in 
the  preparation  of  said  petition  for  a  parole. 

Upon  the  death  of  J.  It.  Gordon,  his  son 
J.  T.  Gordon  qualified  as  his  administrator; 
and,  J.  T.  Gordon  having  subsequently  died, 
George  Gordon  was  appointed  administrator 
of  his  father's  estat& 

In  December,  1914,  Wm.  M.  Gordon 
brought  this  action  to  recover  his  expenses 
aggregating  $1,000,  and,  the  court  having  sus- 
tained a  demurrer  to  his  petition,  upon  the 
ground  that  the  contract  was  against  public 
policy  and  void,  the  plaintiff  prosecutes  this 
appeaL 

By  way  of  defense,  the  administrator  relies 
upon  section  1370  of  the  Kentucky  Statutes, 
which  reads  as  follows: 

"If  any  person  shall,  for  fee  or  reward,  or  the 
promise  thereof,  aid  or  assist  in  procuring  the 
Governor  to  grant  or  refuse  a  pardon,  remission 
or  respite  of  any  punishmeut  or  fine,  he  shall  be 
fined  not  less  than  twenty  nor  more  than  five 
hundred  dollars." 

Appellant,  however,  denies  the  aiqpllcablUty 
ot  the  statute,  supra,  or  the  doctrine  that 
the  contract  relied  on  is  against  public  pol- 
icy, because,  as  he  contends:  (1)  The  work 
performed  by  the  plaintiff  was  to  secure  a 


parole,  and  not  a  pardcMi;  (2)  it  was  <flerl- 
cal  or  ministerial,  and  under  the  contract 
the  plaintiff  was  not  to  be  paid  for  bis  per- 
sonal Influence;  and  (3)  the  money  sought 
to  be  recovered  is  not  a  reward,  remunera- 
tion, or  profit  to  the  plaintiff  for  his  person- 
al services,  but  is  only  for  money  expended 
and  pecuniary  loss  suffered  by  reason  of  ex- 
penses and  time  lost  from  his  own  business, 
by  reason  of  the  contract 

It  is  contended  by  appellant  that  there  is 
a  radical  difference  between  a  contract  to 
procure  a  pardon  from  the  Governor,  which 
Is  denounced  by  the  statute,  and  a  contract 
to  prepare  an  application  to  the  board  of 
prison  commissioners,  for  a  parole;  that  a 
contract  to  procure  a  parole  Is  in  no  respect 
against  public  policy;  and,  that  the  reason 
which  makes  a  ctmtract  to  procure  a  pardon 
invalid  has  no  application  whatever  to  a 
contract  to  prepare  and  present  an  applica- 
tion for  a  parole. 

Since  the  enactment  of  section  1370  of  the 
Kentucky  Statutes,  the  power  of  parole  has 
been  vested  in  the  state  board  of  prison  com- 
missioners, subject  to  the  approval  of  the 
Governor.  Ky.  Sts.  {  S82&  By  the  terms 
of  that  statute  £he  board  of  prison  commis- 
sioners must  base  its  action  upon  the  rec- 
ord of  the  prisoner  while  confined;  the 
record  of  his  life  previous  to  his  confinement, 
which  requires  the  ascertainment  of  the  sen- 
timent of  the  people  where  he  formerly  re- 
sided; and  upon  his  securing,  before  his 
parol,  a  contract  for  some  respectable  em- 
ployment for  a  period  of  six  months  after 
being  liberated.  Of  course,  much  of  this 
information  can  be  furnished  only  through 
the  efforts  of  tome  outside  person  in  behalf 
of  the  man  confined  in  the  penitentiary. 
Moreover,  the  parole  does  not  pardon  the 
prisoner;  he  still  remains  in  the  legal  con- 
trol and  custody  of  the  board  of  prison  com- 
missioners. 0?he  pardoning  power  remains 
vested  in  the  Governor.  It  will  thus  be  seen 
that  the  action  of  the  paroling  board  must 
be  based  upon  the  facts  specified  In  the  stat- 
ute, and  that  many  of  those  facts  necessarily 
must  be  gathered  from  outside  sources. 

[1]  There  are  many  acts  which  the  law 
positively  forbids,  and  for  the  doing  of  which 
some  penalty  is  attached.  Whether  the  pro- 
hibition 1b  by  the  common  law  or  by  statute, 
is  inmiaterlal.  Any  agreement  which  in- 
volves the  doing  of  an  act  which  Is  positive- 
ly prohibited  by  the  rules  of  the  common  law 
or  by  statute,  is  illegal  and  void. 

[2]  There  are  also  many  things  which  the 
law  does  not  prohibit,  in  the  sense  of  attach- 
ing penalties,  but  which  are  so  mischievous 
in  their  nature  and  tendency  that  on  grounds 
of  public  policy,  they  cannot  be  admitted  as 
the  subject  of  a  valid  contract 

It  is  probable  that  a  satisfactory  or  pre- 
cise definition  of  public  policy  has  never  been 
given.  The  courts  have,  however,  frequent- 
ly approved  lord  Brougham's  definition  of 
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public  policy  as  the  principle  which  declares 
that  no  one  can  lawfully  do  that  which  has 
a  tendency  to  be  Injorious  to  the  public  wel- 
fare. 

But  the  notltHi  as  to  what  is  injurloas  to 
the  public  welfare  at  one  time  may  not  ac- 
cord with  the  notion  of  a  succeedlnj;  genera- 
tion. Public  policy,  therefore.  Is  variable; 
and  that  whl<^  Is  contrary  to  the  policy  of 
the  public  at  one  time  may  become  pubUc 
policy  at  another  tima  No  bard  and  fast 
rule  can  be  given  by  which  to  determine 
what  is  public  policy. 

13)  It  has  been  said  that  a  contract  is 
against  pubUc  policy  If  It  is  injurious  to  the 
Interests  of  the  public,  or  contravenes  some 
established  interest  of  society,  <»  If  It  con- 
travenes some  public  statute,  or  is  against 
good  morals,  or  tends  to  Interfere  with  the 
public  welfare  or  safety,  or,  as  It  Is  some- 
times put,  if  It 'is  at  war  with  the  Interests 
of  society,  and  is  in  conflict  with  the  morals 
of  the  time  Pueblo  B.  E.  Co.  v.  Taylor,  6 
Cola  1,  45  Am.  Bep.  612 ;  MicNamara  v.  Gar- 
gett,  68  Mich.  454,  86  N.  W.  218,  IS  Am.  St 
Rep.  355. 

The  rule  must  not  be  understood  to  mean 
that  In  order  that  a  contract  may  be  declared 
to  be  against  public  policy.  It  most  be  in- 
imical to  morality.  Many  contracts  which 
are  not  Immoral,  are,  nevertheless,  v<Ai  on 
the  ground  that  they  are  against  public  pol- 
icy. Kcrfm  V.  Meldier  (a  O.)  43  Fed.  641, 
10  L.  B.  A.  439. 

In  applying  this  rule,  it  has  been  said  that 
contracts  are  against  public  policy  when  they 
tend  to  injustice  or  oppression,  restraint  or 
liberty,  and  natural  or  legal  right,  or  the 
obstructl<m  of  Justice,  or  the  violation  of  a 
statute,  or  to  Interfere  with  or  control  ex- 
ecutive, legislative,  or  other  official  action, 
or  to  prevent  competition  whenever  a  statute 
or  any  known  rule  of  law  requires  it 

In  many  jurisdictions,  statutes  have  been 
passed  similar  to  section  1S70  of  the  Ken- 
tu<^  Statutes,  denouncing  as  unlawful,  con- 
tracts to  procure  a  pardon  from  the  Oovem- 
or;  and,  if  the  c<mtract  In  the  case  at  bar 
employed  the  appellant,  for  a  fee  or  reward, 
to  procure  a  pardon  from  the  Governor,  It 
would  be  against  the  public  policy  of  the 
state,  and  consequently  void. 

The  reason  for  the  rule,  and  the  exceptions 
thereto,  are  stated  In  9  Cya  493,  as  follows: 

"The  exercise  of  the  pardoning  power  com- 
mitted to  the  executive  should  be  aa  free  from 
any  improper  bias  or  influence  as  the  trial  of 
the  convict  before  the  court;  consequently  the 
law  will  not  enforce  a  contract  to  pay  money  for 
soliciting  petitions,  signing  petitions,  using  in- 
fluence to  obtain  a  pardon,  or  the  remission  of  a 
forfeiture.  But  as  in  the  case  of  lobbying  con- 
tracts many  courts  have  held  that  the  reason  for 
holding  such  agreements  void  fails  when  no  un- 
lawful means  of  attaining  the  desired  object  are 
contemplated  by  the  contract  itself  or  in  fact 
employed;  and  such  services,  when  performed 
at  defendant's  request,  are  a  good  consideration 
for  a  subsequent  promise  to  pay.  Such  agree- 
ments would  clearly  seem  to  be  lawful,  where 
the  services  contracted  for  are  publicly   ren- 


dered by  advocates  diseldBinK  their  true  relation 
to  the  subject,  and  not  by  private  Individuals 
keeping  secret  the  character  in  which  they  so- 
hcit;  but  where  the  compensation  is  contingent 
on  snccess,  this  is  a  strong  drcomstance  against 
the  validity  of  the  agreemoit" 

In  McGlU's  Adm'r  v.  Burnett,  7  J.  J- 
Marsh.  640,  a  contract  by  which  McGlll's  In- 
testate agreed  to  pay  Burnett  $100  in  consid- 
eration of  his  services  and  labor  to  be  per- 
formed In  and  about  the  management  of  a 
petition  to  the  Governor,  in  case  of  a  certain 
forfeiture,  this  court  said  the  contract  was, 
in  effect,  to  pay  the  plaintiff  for  Ms  manage- 
ment, whether  fair  or  foul.  In  Inducing  tbe 
Governor  to  remit  a  forfeiture,  and  that  sudi 
ocmtracts  tended  to  obstruct  a  correct  admin- 
istration of  the  governmoit,  and  were  void  as 
against  public  policy.  A  similar  ruling  was 
made  in  Brown  v.  Todng,  7  Ky.  Law  Rep. 
664.  See,  also,  Averbeck  v.  Hall,  14  Bush, 
505,  for  a  ruling  similar  In  principle 

But,  under  the  exception  to  the  general 
rule,  as  above  stated,  tbe  contract  will  not 
be  held  invalid  when  no  unlawful  means  of 
attaining  the  desired  object  are  contemplated 
by  the  contract  itself,  or  in  fact  employed. 
Thus  the  general  rule  which  makes  contracts 
of  this  character  void,  does  not  apply  In  cases 
in  which  the  party  whose  pardon  Is  sought 
to  be  obtained  has  not  been  convicted  o£ 
crime  by  a  legally  constituted  tribunal  having 
the  constitutional  right  to  try  and  punish  the 
offender,  as  where  the  trial  of  a  prisoner  by 
a  military  court  is  unauthorized  by  law,  and 
forbidden  by  the  Constitution,  aM  its  sen- 
tence is,  consequently,  a  nullity. 

Where,  under  such  circumstances,  a  person 
undertakes  by  the  use  of  his  personal  influ- 
ence with  the  military  commander  to  save 
the  unfortunate  man  from  the  impending 
danger  of  threatened  execution,  or  unauthor- 
ized and  Illegal  imprisonment,  his  act  caimot 
be  regarded  as  an  agreement  to  obstruct  the 
proper  administration  of  the  government,  or 
to  defeat  the  ends  of  public  Justice.  6  B.  C. 
L.  767. 

[4]  The  reasons  which  sustain  the  general 
rule  and  the  statute,  supra,  apply  only  in  cas- 
es In  which  the  party  whose  pardon  is  sougbt 
to  be  obtained  has  been  convicted  of  crime  by 
a  legally  constituted  trlbimal,  having  the 
constitutional  right  to  try  and  punish  tbe  of- 
fender. Thus  In  Thompson  v.  Wharton^  7 
Bush,  563,  3  Am.  Rep.  306,  Solon  Thompson 
was  arrested  In  1865  by  the  federal  military 
authorities.  In  the  following  June  he  was 
tried  by  a  military  court  upon  tbe  charge  of 
being  a  guerrilla,  and  was  convicted  and  sen- 
tenced to  suffer  death.  Wharton,  a  Louis- 
ville lawyer,  had  been  employed  prior  to  the 
trial  to  defend  Thompson  for  an  agreed  fee, 
and,  on  the  day  fixed  for  Thompson's  execa- 
tlon,  a  new  contract  was  made  with  Whar- 
ton; he  agreeing,  by  proper  proceedings  be- 
fore the  commanding  general,  without  vrhose 
approval  the  sentence  of  the  military  court 
could  not  be  carried  into  execution,  to  pre- 
vent the  Infliction  of  the  adjudged  punlsh- 

Digitized  by  VjOOQ IC 


Ky.) 


GORDON  T.  GORDON'S  ADM'B 


223 


stent,  and,  If  possible,  to  procure  fhe  dis- 
cbarge of  Thompson,  In  consideration  of  a 
further  fee  of  $300,  to  be  paid  only  In  event 
of  his  success. 

In  March,  1866,  Thompson  was  discharged 
from  custody,  and  Wharton  sued  to  collect 
his  fee.  Upon  the  trial  the  court  was  asked 
to  Instruct  the  Jury  that  if  they  believed  from 
the  evidence  that  the  sole  consideration  for 
the  execution  of  the  note  sued  on  was  the 
agreement  of  Wharton  to  use  his  personal  In- 
fluence with  the  commanding  general  to  se- 
cure the  pardon  of  Thompson,  or  to  have  his 
punishment  commuted,  the  agreement  was 
contrary  to  public  policy,  and  void. 

But  the  court,  speaking  through  Judge 
Lindsay,  cited  McOill's  Adm'r  v.  Burnett,  su- 
pra, and  held  that  the  rule  there  announced 
did  not  apply,  and  should  not  control  in  cases 
where  the  conviction  was  unauthorized  by 
law,  and  forbidden  by  the  Constitution,  as  in 
Thompson's  Case. 

In  the  course  of  the  opinion,  Judge  Lind- 
say said: 

"Under  these  circninstances  the  appellee  un- 
dertook, by  the  use  of  bia  personal  Influence  with 
the  military  commander,  to  save  the  unfortunate 
man  from  the  impending  danger  of  threatened 
execution  or  unauthorized  and  Illegal  imprison- 
ment. Such  an  act  cannot  be  regarded  as  an 
aereeraent  to  obstruct  the  proper  administration 
of  the  government,  nor  to  defeat  the  ends  of  pub- 
lir  justice.  The  object  sought  to  be  accomplish- 
ed, aa  well  as  the  means  to  be  resorted  to,  were 
entirely  defensible,  whether  regarded  from  a 
legal  or  moral  standpoint;  and,  anch  being  the 
case,  it  is  difficult  to  perceive  how  the  contract 
constituting  the  consideration  of  the  note  can 
be  regarded  as  contravening  public  policy." 

Again,  in  Ran  &  Bidce  v.  Boyle  &  Boyle,  6 
Bush,  254,  Rau  &  Rieke,  who  were  confeder- 
ate sympathizers,  had  purchased  a  quantity 
of  tobacco  in  Western  Kentucky,  which  had 
been  seized  by  General  Payne,  the  federal 
military  commander,  at  Paducab,  under  pre- 
tense of  military  authority.  WhUe  their  to- 
bacco was  thus  wrongfully  withheld  from 
them,  Rau  &  Rieke  made  a  written  contract 
with  John  Boyle,  by  which  the  latter  under- 
toc^  to  procure  the  release  of  the  tobacco, 
Boyle  to  have  one-half  of  it  for  his  services. 

By  a  subsequent  contract  with  John  and 
J.  T.  Boyle,  Rau  &  Rieke  were  to  buy  tobac- 
co and  cotton  on  speculation  and  ship  the 
same  under  a  permit  then  held  by  Boyle  from 
Major  General  Burbridge,  of  the  United 
States  Army,  or  under  other  permits  which 
he  might  thereafter  obtain,  and  the  profits 
realized  from  said  purchases  were  to  be 
equally  divided  between  Rau  &  Rieke  and 
the  Boyles.  Boyle  succeeded  in  procuring 
the  release  of  the  tobacco  which  had  been 
seized  by  General  Payne,  and  other  tobacco 
was  bought  and  shipped  under  the  second 
contract  above  referred  to.    The  Boyles  were 


Union  men,  and  bad  held  positions  In  the 
United  -States  Army,  which  they  resigned 
before  John  Boyle  undertook  this  agency  to 
get  the  tobacco  released. 

In  answer  to  the  suit  of  Boyle  &  Boyle  up- 
on the  contracts,  Ran  &  Rieke  contended  that 
their  agreements  with  Boyle  &  Boyle  were 
mere  promises  to  pay  them  for  their  loyalty, 
and  for  the  exercise  of  their  influence  with 
officers  of  the  United  States  government,  and 
consequently  were  illegal  as  against  public 
policy.  But  the  court  overruled  this  defense, 
holding  that  since  Rau  &  Rieke  had  been  un- 
lawfully deprived  of  their  tobacco,  and  thdr 
only  remedy  seemed  to  be  the  use  of  moral 
means,  the  court  could  not  say  that  the  em- 
ployment of  Boyle  &  Boyle  to  effectuate  the 
purpose  was  either  contrary  to  law  or  against 
public  policy. 

It  will  thus  be  seen  that  the  strict  rule  of 
the  statute  has  not  been  applied  by  this  court 
in  similar  cases  when  the  reason  for  the  rule 
has  ceased  to  exist 

[S]  Furthermore,  the  case  before  us  does 
not  come  within  the  scope  of  the  statute,  and 
it  has  none  of  the  features  which  would  ren- 
der it  immoral,  or  against  public  policy.  The 
contract  sued  on  was  for  the  procurement  of 
a  paroile,  not  a  pardon;  it  is  for  reimburse- 
ment of  expenses  incurred,  not  for  a  fee  or 
compensation;  and,  the  petition  expressly 
states  that  the  contract  did  not  contemplate 
the  use  of  any  personal  influence  with  any 
offlcera  of  the  state  in  procuring  the  parole. 

While  we  would  uphold  the  integrity  of 
the  statute  wherever  It  is  applicable,  under 
the  authorities  cited  there  is  nothing  in  the 
contract  before  us  which  violates  any  rule 
of  public  policy.  Deering  &  Company  v.  Cun- 
ningham, 63  Kan.  174,  65  Pac.  283,  45  L.  R. 
A.  410,  Chadwick  v.  Biiox,  31  N.  H.  226,  64 
Am.  Dec.  329,  Moyer  v.  Cantleny,  41  Minn. 
242,  42  N.  W.  1060,  Stroemer  v.  Van  Orsdel, 
74  Neb.  132,  i03  N.  W.  1053,  107  N.  W.  125, 
4  L.  U.  A.  (N.  S.)  212,  121  Am.  St  Rep.  713, 
Denison  v.  Crawford  County,  48  Iowa,  211, 
Hunt  V.  Test  8  Ala.  713,  42  Am.  Dec  659, 
Trist  V.  Child,  21  Wall.  441,  22  L.  Ed.  623, 
and  Wright  v.  Tebbitts,  91  U.  S.  262,  23  L. 
Ed.  320,  contain  Interesting  and  valuable  dis- 
cussions of  the  question,  and  support  the  con- 
dusicm  here  reached. 

[8]  The  plalntitr  might  have  been  required, 
upon  motion,  to  file  a  bill  of  particulars, 
showing  his  claim  in  detail;  but  that  defect 
in  the  petition  did  not  go  to  the  merits  of  the 
plaintiff's  claim,  and  a  bill  of  particulars  may 
yet  be  required. 

Judgment  revened,  with  Instructions  tp 
overrule  the  demurrer  to  the  petition,  and 
for  further  proceedings. 
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NOBMAN  T.  NOBMAN.    . 
(Court  of  Appeals  of  Kentucky-    Feb.  9, 1916.) 

1.  Gifts  «=»49— Validity— Fraud  and  Un- 
due Influence— EviDENOB—SuFFicrnNCT. 

£videDce  held  iosufficient  to  show  fraud 
and  undue  influence,  inducing  a  conveyance  by 
decedent  of  personalty  to  defendant  as  trustee 
for  a  grandson  of  decedent  by  way  of  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  J§  95-100;   Dec.  Dig.  «s»49.1 

2.  Descent  and   Distbibution  ^3>91— Set- 
ting Aside  Gift— Actions — Pabties. 

The  donee  of  personal  property  is  a  neces- 
sary party  to  an  action  to  set  aside  the  gift  aft- 
er the  death  of  the  donor,  without  whom  no 
judgment  setting  the  gift  aside  can  be  rendered. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  H  369-881;  Dec.  Dig. 
91.] 

3.  Wore  and  Labor  «=97— Suppobt  or  Par- 
ent BY  Child— Payment. 

In  the  absence  of  express  contract  by  a 
father  to  pay  for  board  and  care  furnished  by 
his  son,  the  law  presumes  such  expentfitures  and 
care  to  be  gratuitous. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  |§  11^-22;  Dec  Dig.  «=»7.] 

Appeal  from  Orcalt  Court,  Pike  County. 

Action  by  Jane  Norman  against  F.  M.  Nor^ 
man.  From  a  Judgment  dlsmisstng  the  peti- 
tion, plaintiff  appeals.    Affirmed. 

J.  S.  Cllne,  of  Plkevllle,  for  appellant 
Boscoe  Vanover,  of  Plkeyllle,  for  appellee. 

SETTLE,  X  TUs  appeal  brings  to  as  for 
review  a  judgment  of  the  Pike  circuit  court 
dismissing  appellant's  petition  and  awarding 
appellee  his  costs.  It  was  alleged  in  the  peti- 
tion that  Wm.  Norman,  the  husband  of  the 
appellant,  Jane  Norman,  died  at  80  years  of 
age,  the  owner  of  personal  property  of  the 
value  of  $2,000,  which  his  son,  the  appellee, 
F.  M.  Norman,  fraudulently  obtained  from 
him  and  converted  to  his  own  use;  the  fraud 
consisting,  as  alleged,  in  his  inducing  the 
decedent,  without  cause,  to  leave  his  wife, 
the  appellant,  and  make  his  home  with  him, 
and  thereafter  procuring  him  to  execute  to 
his  (appellee's)  Infant  son  a  writing  convey- 
ing and  transferring  to  blm  his  entire  prop- 
erty, consisting  wholly  of  personalty,  with- 
out consideration.  It  was  further  alleged  in 
the  petition  that  appellant,  as  widow  of  the 
decedent,  was  entitled  to  receive  out  of  this 
personal  estate  of  the  decedent  and  have  set 
apart  to  her  under  the  statute,  in  property 
and  money,  $750,  and  in  addition  one-half 
of  the  surplus  personal  estate  after  the  pay- 
ment of  the  debts,  of  which  there  were  none; 
that  she  had  received  nothing  from  the  de- 
cedent's estate,  because  of  the  conversion  of 
the  whole  of  it  by  appellee. 

Appellee's  answer  specifically  denied  the  al- 
legations of  the  petition,  except  the  alleged 
fact  that  the  decedent  had  shortly  before  his 
death  conveyed  his  estate,  consisting  exclu- 
sively of  personal  property,  to  his  (appel- 
lee's)  infant  son,   the   decedent's   grandson, 


bnt  alleged  that  all  the  property  the  decedent 
owned  and  thus  conveyed  was  $198,  which 
the  appellee  after  his  death  took  possession 
of  as  trustee  of  his  son,  and  now  holds  as 
such  for  the  latter's  benefit  The  answer 
further  alleged  that  appellee  supported  and 
nursed  the  decedent  and  paid  his  physician's 
bills  for  two  or  three  years  before  his  death, 
for  which,  if  the  conveyance  to  the  grranJson 
were  set  aside,  he  (appellee)  was  entitled  to 
compensation  In  a  sum  far  greater  than  the 
value  of  the  property  glren  by  the  decedent 
to  the  grandson. 

[1]  We  are  unable  to  see  how  the  court 
could  have  rendered  any  other  judgment  than 
that  appealed  from.  There  was  no  evidence, 
other  than  appellant's  own  unsupported  tes- 
timony, conducing  to  prove  that  appellee 
caused  the  decedent  to  leave  her.  It  is  true 
one  other  witness  testified  that  she  on  one 
occasion  beard  appellee  tell  the  decedent  not 
to  return  to  appellant,  and  threaten  to  take 
his  life  if  he  old  BO ;  but  this  was  contradicted 
by  the  great  weight  of  the  evidence,  furnish- 
ed by  numerous  witnesses,  which  was  to  the 
effect  that  the  decedent  voluntarily  left  the 
appellant  13  years  before  his  death  because 
of  her  lack  of  chastity,  and  adulterous  rela- 
tions with  other  men.  The  evidence  further 
showed  that  during  many  of  the  13  years  of 
his  separation  from  appellant  the  decedent 
made  bis  home  with  appellee;  that  the  lat- 
ter was  kind  to  him,  but  attempted  to  take 
no  control  of  his  property,  or  part  in  induc- 
ing him  to  make  the  conveyance  of  his  prop- 
erty to  bis  grandson;  nor  was  there  any 
proof  of  his  having  such  ascendancy  over  the 
mind  of  the  decedent  as  enabled  him  to  dom- 
inate his  will. 

The  writing  by  which  the  decedent  convey- 
ed his  property  to  his  grandson  was  drafted 
by  and  acknowledged  before  Jake  Mount,  a 
deputy  county  court  clerk,  whose  deposition 
is  In  the  record  and  from  which  it  appears 
that  he  was  told  by  appellee's  wife,  two  days 
before  the  conveyance  was  made,  that  the 
decedent  had  requested  her  to  ask  him  to 
come  over  and  prepare  the  writing  for  him, 
and  that  when  It  was  written  neither  the  ap- 
pellee nor  his  wife  was  present ;  that  it  was 
intelligently  dictated  by  the  decedent,  and 
written  by  him  as  directed  by  the  decedent; 
and  that  immediately  thereafter  It  was  ac- 
knowledged by  the  latter  and  subsequently 
put  to  record. 

While  the  evid^ice  tends  to  prove  that 
some  years  before  his  death  the  decedent 
operated  a  small  country  store,  the  merchan- 
dise in  which  cost  him  $325,  he  had  quit  this 
business  two  or  three  years  before  his  death. 
The  evidence  also  shows  that  four  or  five 
years  prior  to  his  death  he  received  from 
the  federal  government  a  back  pension  of 
$733,  and  at  the  same  time  obtained  an  in- 
crease of  pension  from  $4  to  $12  per  month. 
It  is  fairly  apparent  from  the  evidence  that 
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tbe  back  pension,  as  well  as  the  proceeds  of 
the  small  mercantile  business,  was  spent  or 
lost  by  his  improvidence,  and  there  is  no  evi- 
dence whatever  tending  to  show  that  what 
he  left  to  his  grandson  under  the  writing  ex- 
ecuted before  his  death  amounted  to  more 
than  $196,  and  this  sum  appellee  claims  to  be 
holding  as  trustee  for  his  son,  the  donee  in 
the  writing  executed  by  the  decedent  shortly 
before  his  death.  The  decedent's  death  oc- 
curred in  1903  or  1904,  and  this  action  was 
not  brought  by  appellant  until  October  17, 
1911,  and  no  reason  is  apparent  for  the  delay 
thus  shown  on  the  part  of  appellant 

[2]  Moreover,  although  the  principal  object 
of  the  action  was  to  set  aside  tbe  conveyance 
made  by  the  decedent  to  his  Infant  grandson, 
whereby  appellee  claims  to  have  received  in 
trust  and  now  holds  for  the  latter  such  prop- 
erty as  was  left  by  the  decedent,  the  grand- 
son was  not  made  a  party  to  the  action,  and 
the  object  of  the  action  could  not  be  attain- 
ed, namely,  the  setting  aside  of  the  convey- 
ance of  writing  to  the  grandson,  without 
making  him  a  party  thereto;  this  being  a 
step  preliminary  and  necessary  to  appellant's 
obtaining  her  right  to  that  portion  of  the 
property  claimed  by  her  as  the  widow  of  the 
decedent 

[S]  On  the  other  hand,  the  court  properly 
*  refused  appellee  compensation  for  the  board, 
nnrslng,  and  expenditures  be  claimed  to  have 
I>erformed  and  made  for  the  decedent  In 
the  absence  of  an  express  contract  on  the 
part  of  the  decedent  to  pay  therefor,  the  law 
presumes  that  tbe  services  thus  performed 
and  expenditures  made  by  the  son  for  tbe 
father  were  gratuitous. 

Judgment  affirmed. 


BOULWABE-AIiLEN   SHOE   CO.'S  TRUS- 
TEE T.  MORBIS. 

(Court  of  Appeals  of  Kentucky.    Feb.  11. 1916.) 

GoKPOBATioits  «s9244— Stookholdsb'b  LiIA- 
BiUTT— Tkanbfbb  of  Stock— Statdtb. 
Where  a  stockholder  in  a  solvent  corpora- 
tion, who  had  paid  it  tor  his  stock  one  half 
in  cash  and  tbe  other  ball  with  a  note,  sold  bis 
stock  to  a  bayer,  who  paid  him  one  hall  in  cash, 
and  the  rest  by  giving  her  note  to  tbe  corpora- 
tion in  lieu  of  the  seller's  note,  tbe  mistake  of 
the  corporation  in  transferring  to  the  buyer  only 
half  of  the  stodc  did  not  prevent,  the  stockhold- 
er's being  released  from  liability  on  the  note 
which  the  company  held  against  him  for  the  un- 
paid part  of  tbe  stock  subscribed  for  to  the 
company's  tmstee  in  bankruptcy  under  Ky.  St 
i  547;  providing  that  the  stockholders  of  a  cor- 
poration shall  be  liable  to  creditors  for  the  full 
amount  of  the  unpaid  part  of  stock  subscribed 
for. 

[Ed.  Note. — ^Por  other  cases,  see  Corporations, 
Cent  Dig.  H  960-977 ;   Dec.  Dig.  e=»244.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  the  Boulware-Allen  Shoe  Com- 
pany's trustee  against  N.  K.  Morris.    From 


a   Judgment   for  defendant   dismissing   the 
petition,  plalntifC  appeals.    Affirmed. 

Eaton  &  Boyd,  of  Padncah,  for  appellant 
Berry  &  Grassham,  of  Padncah,  for  appellee. 

SETTLE,  J.  January  81,  1914,  the  appel- 
lee, N.  K.  Morris,  J.  P.  Boulware,  and  W.  G. 
Allen  organized  in  the  city  of  Paducah  and 
caused  to  be  incorporated  under  tbe  laws  of 
this  state  the  "Boulware-Allen  Shoe  Com- 
pany," with  a  capital  stock  of  $10,000,  one 
half  of  which,  $5,000,  was  subscribed  by  the 
Incorporators  and  the  half  of  such  half, 
$2,500,  paid  in  before  tbe  corporation  began 
business.  For  tbe  remaining  $2,500  of  stock 
subscribed  notes  were  executed  by  tbe  stock- 
holders for  the  amounts  owing  by  them, 
respectivrty,  payable  to  the  corporation.  The 
appellee  subscribed  for  $1',000  of  the  capital 
stock  and  paid  $500  thereof  before  the  cor- 
IKiration  began  business.  For  the  remain- 
ing $500  he  executed  his  note,  payable  to 
the  corporation,  due  one  day  after  date. 

The  corporation  began  a  retail  shoe  busi- 
ness on  tbe  12th  day  of  March,  I9l4,  having 
first  secured  a  building,  fixtures,  and  stock 
of  goods.  On  tbe  29th  day  of  June,  1914, 
the  corporation  found  itself  financially  em- 
barrassed, and,  being  unable  to  pay  the  debts 
which  it  liad  created,  made  a  deed  of  assign- 
ment conveying  all  of  its  property  and  as- 
sets to  a  trustee  for  the  benefit  of  its  credi- 
tors, but  shortly  thereafter,  upon  petition 
of  file  creditors,  it  was  adjudged  a  bank- 
rupt by  the  District  Court  of  the  United 
States  for  the  Western  District  of  Kentucky. 
At  a  meeting  of  the  creditors  called  by  the 
referee  in  bankruptcy  at  Paducah,  Ky.,  Sep- 
tember 4,  1014,  tbe  appellant,  A.  Y.  Martin, 
was  duly  elected  trustee  for  the  corporation, 
and  then  qualified  as  such.  On  tbe  22d  day 
of  March,  1015,  as  such  trustee,  he  brought 
this  action  against  the  appellee,  N.  K.  Mor- 
ris, in  tbe  McCracken  circuit  court,  seeking 
to  recover  of  him  $500,  balance  alleged  to  be 
due  the  corporation  upon  the  $1,000  of  capi- 
tal stock  for  which  he  subscribed  at  the  time 
of  Its  organization.  Appellant  claimed  au- 
thority to  maintain  the  action  under  sec- 
tion 547,  Kentucky  Statutes,  which  provides: 
"The  stockholders  of  each  corporation  shall 
be  liable  to  creditors  for  the  full  amount  of  the 
unpaid  part  of  stock  subscribed  for  by  them,  and 
no  stockholder  shall  be  liable  because  of  being 
a  stockholder,  for  any  sum  more  than  to  the 
amount  ot  the  unpaid  part  of  stock  held  by  such 
stockholder  of  any  company,  •  •  •  and  no 
transfer  of  stock  shall  operate  as  a  release  of 
any  such  UabiUtv  existing  at  the  time  of  such 
transfer:  Provided,  the  action  to  enforce  such 
liability  shall  be  commenced  within  two  years 
from  the  time  of  transfer." 

The  answer  of  tbe  appellee  traversed  the 
allegations  of  the  petition,  and,  in  addltlou, 
set  up  as  a  further  defence  that  he  was  not 
liable  upon  tbe  note  for  $500,  executed  by 
him  to  the  Boulware-Allen  Shoe  Company, 
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because  shortly  after  Its  execution,  and  be- 
fore that  copipany  became  involved,  and 
while  It  was  still  solvent,  he  entered  Into 
an  agreement  with  it  and  Mrs:  J.  P.  Boul- 
ware  whereby  he  sold  to  her  his  $1,000  of 
stock  in  the  company  for  the  sum  of  $1,000, 
$500  of  which  she  then  paid  him,  and  at  the 
same  time  he  surrendered  to  the  Boulware- 
AUen  Shoe  Company  the  $1,000  of  stock 
that  the  company  might  transfer  it  to  her, 
she  executing  to  it  her  note  for  ^he  remain- 
ing $500  she  was  to  pay  therefor,  which  note 
the  Boulware-AUen  Shoe  Company  agreed 
to  accept  and  did  accept  In  lieu  of  the  note 
for  that  amount  it  held  against  the  appellee. 

By  an  amended  answer  it  was  alleged  that, 
when  the  arrangement  between  appellee,  the 
BouIware-AUen  Shoe  Company,  and  Mrs. 
Bo  al ware,  set  forth  in  his  original  answer, 
was  made,  notwithstanding  the  delivery  by 
him  of  his  stock  to  the  Boulware-Allen  Shoe 
Company  to  be  transferred  or  reissued  to 
Mrs.  Boulware,  her  payment  to  him  of  the 
$500  to  reimburse  him  for  what  he  had  paid 
on  the  stock,  and  the  execution  by  her  to  the 
Boulware-AUen  Shoe  Company  of  the  note 
of  $500  the  latter  accepted  in  lieu  of  the  note 
of  that  amount  appellee  gave  it  for  one-half 
of  the  $1,000  of  stock  for  which  he  subscrib- 
ed, by  Inadvertence  or  mistake  on  the  part 
of  the  Boulware-AUen  Shoe  Company,  it 
transferred  to  Itself  one  half  of  $500  worth 
of  the  stock  appeUee  bad  previously  owned, 
and  the  other  half,  of  the  value  of  $500,  to 
Mrs.  Boulware,  instead  of  transferring  to  her 
the  entire  stock,  amounting  to  $1,000,  as 
agreed  by  the  parties,  but  that  this  mistake 
of  the  Boulware-Allen  Shoe  Company  was  a 
matter  that  should  have  been  adjusted  be- 
tween it  and  Mrs.  Boulware,  and  did  not 
prevent  his  release  from  llabUity  on  the 
note  of  $500  he  had  given  the  Boulware- 
Allen  Shoe  Company. 

Appellant's  reply  traversed  the  averments 
of  appellee's  answer,  and  alleged  that  the 
transaction  made  by  him  of  his  stock  to  Mrs. 
Boulware  was  without  consideration,  but  did 
not  charge  any  fraud  In  the  transaction. 
Upon  the  issues  thus  made  the  case  was  tried 
by  the  court;  a  jury  being  waived  by  the  par- 
ties. The  trial  resulted  in  a  judgment  dis- 
missing appellant's  petition  and  awarding  ap- 
peUee his  costs.  From  that  judgment,  this 
appeal  is  prosecuted. 

It  appears  from  the  findings  of  fact  and 
conclusions  of  law  made  by  the  court  that 
the  Boulware-AUen  Shoe  Company  was 
solvent  at  the  time  of  the  transaction  re- 
sulting in  the  sale  of  appellee's  stock  there- 
in to  Mrs.  Boulware.  The  following  ex- 
cerpt from  the  court's  findings  wlU  show  the 
reasons  for  the  conclusions  as  to  the  solvency 
at  that  time  of  the  shoe  companies  and  with 
respect  to  the  mistake  of  the  Boulware-Allen 


Shoe  Company  in  transferring  only  half  of 
the  stock  purchased  by  Mrs.  Boulware  to  her, 
and  also  show  the  court's  conclusion  as  to  the 
law  governing  the  case: 

"The  court  finds  further,  as  a  matter  of  fact, 
that  on  the  13th  day  of  April,  1914,  the  de- 
fendant, N.  K.  Morris,  and  Mrs.  Irene  Allen 
Boulware,  entered  into  a  contract,  by  the  nnder- 
standing  and  terms  of  which  the  said  N.  K. 
Morris  was  to  scU  to  her  the  $1,000  of  stock  in 
said  Boulware-AUen  Shoe  Company  for  the  sum 
of  $1,000,  and  that  by  mistake  and  oversight 
only  ^500  of  said  stock  was .  transferred  direct 
by  said  N.  K.  Morris  to  Mrs.  Boulware,  and  by 
mistake  and  oversight  the  other  $600  was  trans- 
ferred to  the  company  by  the  said  Morris,  but 
for  which  Mrs.  Boulware  executed  her  note  to 
the  company,  and  the  company  surrendered  to 
said  Morris  $500  of  his  which  it  held,  and  that 
the  real  parties  of  this  transfer  were  Mrs.  Boul- 
ware and  N.  K.  Morris,  and  that  the  company 
received  the  note  of  Mrs.  Boulware  in  lieu  of 
the  note  which  it  held  of  N.  K.  Morris. 

"It  further  finds,  as  a  matter  of  fact,  that 
on  this  same  date  that  this  trade  was  made 
Mrs.  Boulware  bad  issued  to  her  certificates  of 
stock  representing  $1,000  in  said  company,  bat 
which  certificates  of  stock,  although  made  out  to 
her,  were  never  signed. 

"Now  the  court  concludes,  as.  a  matter  of  law, 
that  in  view  of  the  facts  herein,  showiiig  that 
the  company  was  solvent  on  the  ISth  day  of 
April,  1914,  that  the  trade  made  between  Mrs. 
Boulware  and  N.  K.  Morris  by  which  she  took 
the  place  of  the  said  Morris  and  bought  his 
stock  from  him  and  executed  her  note  to  the  com- 
pany in  lieu  of  the  one  held  by  Morris,  and  in 
view  of  the  fact  that  the  company  was  solvent 
on  this  date,  that  such  transfer  was  in  good 
faith  and  without  fraud,  and  that  the  said  Mor- 
ris had  a  right  to  sell  as  did  Mrs.  Boulware  to 
buy  such  stock,  and  that  the  company  did  not 
transcend  its  authority,  in  view  of  its  solvent 
condition  at  that  time,  in  accepting  in  Ueu  of  the 
note  held  by  it  of  N.  K.  Morris,  surrendering 
such  note  to  the  said  Morris,  and  taking  the 
note  of  Mrs.  Boulware  in  lieu  thereof." 

The  evidence  found  in  the  record  does  not 
convincingly  establish  appellant's  contention 
that  the  Boulware-AUen  Shoe  Company  was 
Insolvent  when  appellee  sold  his  stock  there- 
in to  Mrs.  Boulware,  nor  does  it  show  that 
such  sale  was  without  consideration;  hence 
we  find  no  cause  for  disagreeing  with  the 
trial  court's  finding  that  the  Boulware-Alleu 
Shoe  Company  was  then  solvent;  and,  if  it 
was  then  solvent,  the  transaction  between  it. 
api>eUee,  and  Mrs.  Boulware,  resulted  in  no 
wrong  or  loss  to  the  corporation  on  its  cred- 
itors. The  mistake  of  the  corporation  in 
transferring  to  Mrs.  Boulware  only  half  of 
the  stock  she  purchased  of  appellee  can  in  no 
way  affect  his  release  from  liability  upon  the 
note  which  the  company  held  against  him 
for  the  unpaid  part  of  the  stock  he  sub- 
scribed for.  It  was  a  matter  of  which  she 
might  have  complained  and  compelled  the 
company  to  correct,  but  the  mistake  gives  to 
the  appellaBt,  as  trustee  of  the  latter,  no 
ground  for  attacking  the  validity  of  the  trans.- 
fer  of  the  stock,  so  far  as  appeUee  is  con- 
cerned. 

Judgment  afl9rmed. 
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lOUISVIUiE  &  N.  R.  CO.  V.  B.  J.  O'BRIEN 
&  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  10,  1916.) 

1.  Garbiers  Q=>134— AonoN  tob  Dakaqk  to 
Goods  —  StnmoiKNOT  ot  Btidenoe  —  Vsb- 

DICT. 

In  an  action  for  damages  to  Bhipments  of 
tobacco,  limited  by  the  trial  court  to  the  dam- 
ayes  resulting  from  an  unreasonable  delay  be- 
tween an  intermediate  point  and  destinatiMi, 
and  to  the  difference  between  the  markrt  value 
of  the  damaged  shipment  when  delivered  and  its 
market  value  when  it  should  have  been  deliver- 
ed, evidence  hM  to  sustain  a  verdict  for  plain- 
tiff for  $1,000. 

[Ed.    Nota— For    other   cases,    see   Carriers, 
Cent.  Dig.  {g  58&-592,  607;   Dec.  Dig.  «&=>134.] 

2.  Apfbai.  and  KbB»K  «=>1066  —  Habhuess 
Ebbob— Pbefatobt   Instbuction. 

In  an  action  against  a  carrier  for  damages 
to  shipments  of  tobacco,  an  instruction  that  it 
was  the  duty  of  the  defendant  and  its  connecting 
carriers,  after  the  tobacco  had  been  damaged  by 
flood  at  an  intermediate  point,  and  as  soon  as 
conditions  there  would  permit,  to  promptly  car- 
ry it  to  destination,  and  that  defendant  nnd  its 
connecting  carriers  failed  to  perform  such  duty 
by  reason  of  which  the  tobacco  was  further  dam- 
aged, in  so  far  as  bearing  on  the  question  of 
promptness,  merely  prefatory  and  abstract,  and 
not  submitting  the  question  itself,  was  not  prej- 
udicial to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  «=»1066.] 

3.  TKIAI.     «=s>19],'— iNSTBTTOnOMB— ASBOXP- 

noN  OF  Facts. 

Where  tobacco  in  transit  was  damaged  and 
delayed  by  flood,  and  it  appeared  that  even  after 
the  diii>ment  was  started  from  that  point  to 
destination  the  trades  were  in  bad  condition, 
though  it  did  not  appear  that  such  condition  was 
the  cause  of  the  delay,  that  there  was  a  through 
train  to  destination,  and  that  the  usual  shipping 
time  between  the  place  of  origin  and  delivery 
was  about  5  days,  and  that  there  was  a  delay  of 
20  days  from  the  Intermediate  point,  the  court 
did  not  err  in  assuming  that  the  delay  was  un- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  42&-431,  435;   Dec.  Dig.  «=s>191.] 

4.  TBTAI.  «=191— iNBTaUCTIONS— AfiSUlIPTIOll 

or  Facts. 

in  such  case,  where  the  «videoc«  showed 
that  the  longer  tobacco  was  permitted  to  remain 
wet  the  greater  the  damage,  and  there  was  no 
evidoice  to  the  contrary,  the  court  did  not  err 
in  assuming  that  the  tobacco  was  further  dam- 
aged by  the  delay,  and  in  leaving  the  extent  of 
the  damage  to  the  jury. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  420^31,  436 ;   Dec.  Dig.  «=»191.] 

6>  BvlDBIIOIi    «=3378  —    DOCUMENTABT    Bvi- 

DENCB—AuTHSNTioATiON— Reply. 

In  an  action  for  damages  to  shipments  of 
tobacco,  where  it  appeared  that  the  shipper 
wrote  a  letter  to  the  agent  of  the  terminal  car- 
rier in  the  state  advising  him  of  the  damage,  the 
consignee's  or  agent's  refusal  to  accept  it,  and 
presenting  a  claim  for  a  certain  amount,  and 
that  be  later  received  a  typewriten  letter  on  a 
letter  head  of  the  terminal  carrier,  office  of  its 
freight  claim  adjuster,  and  signed  by  such  ad- 
inster,  addressed  to  the  shipper  and  relating  to 
Its  claim,  and  denying  responsibility  because  the 
damage  was  due  to  a  flood,  stating  its  sale 
for  shipper's  account  and  balance  to  bis  order, 
snch  letter  was  prima  facie  genuine  and  admis- 


sible in  evidence  without  proof  of  the  handwrit- 
ing or  other  proof  of  its  authenticity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fg  164»-1655;   Dec.  Dig.  <8=»37a] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  B.  J.  O^rlen  &  Co.  against  the 
Louisville  *  NasbvlUe  Railroad  Company. 
Judgment  for  plaintUT,  and  defendant  ap- 
I)eals.    Affirmed. 

Helm  &  Helm,  T.  K.  Helm,  and  Charles  H. 
Moorman,  all  of  Louisville,  for  appellant 
O'Doberty  &  Tonts  and  Thomas  C.  Mapother, 
all  of  Louisville,  for  appellee. 

CLAY,  C.  In  this  action  for  damages  for 
two  shipments  of  tobacco  from  Frankfort, 
Ky.,  to  Jersey  City,  N.  J.,  plaintiff,  B.  J. 
O'Brien,  doing  business  as  B.  J.  O'Brien  & 
Co.,  recovered  of  the  defendant,  Louisville  & 
Nashville  Railroad  Company,  a  verdict  and 
judgment  for  $1,000.    Defendant  appeals. 

Briefly  stated,  the  facts  are  as  follows: 
The  tobacco,  consisting  of  32  hogsheads  and 
valued  at  $2,312.75,  was  delivered  to  the  Lou- 
isville &  Nashville  Railroad  for  shipment  on 
the  afternoon  of  March  20, 1913.  It  reached 
Dayton,  Ohio,  on  the  afternoon  of  March 
24tb.  The  two  cars  containing  the  tobacco 
were  then  delivered  to  the  Erie  Railroad  and 
placed  in  a  through  train  due  to  leave  the 
same  day  at  10:15  i>.  m.  Owing  to  the  high 
water  and  consequent  washouts  between  Day- 
ton and  Marion,  the  train  was  held  for  about 
3  hours,  and  subsequently  released.  The 
next  morning  between  8  and  9  o'clock  the 
Lewistown  reservoir  broke,  and  the  dty  of 
Dayton  was  enveloped  by  an  unprecedented 
flood.  The  railroad  yard  was  covered  by  wa- 
ter. Many  of  the  cars  were  completely  sub- 
merged. The  water  on  others  reached  to  a 
point  three  or  four  feet  above  the  trucks. 
The  road  was  unable  to  move  any  trains  un- 
til April  4th.  The  cars  In  question  went  out 
on  the  first  train.  The  tracks  north  of  Day- 
ton were  washed  out,  and  temporary  repali-s 
had  to  be  made  in  order  to  get  the  train  over 
after  the  water  went  down.  It  was  about  3 
weeks  before  normal  conditions  were  restor- 
ed. The  cars  in  question  did  not  reach  Jersey 
City,  until  April  20th.  They  were  placed  on 
a  siding  adjoining  the  Jarvls  warehouses. 
Mr.  Jarvls  inspected  the  tobacco.  At  a  dis- 
tance of  about  three  feet  above  the  floor  of 
the  cars  there  was  a  dry  muddy  line  extend- 
ing the  full  length  of  the  cars.  He  opened 
one  of  the  cars  and  saw  the  same  dry  muddy 
line  on  the  hogsheads.  He  then  advised  E. 
J.  O'Brien  &  Co.  of  the  condition  of  the  to- 
bacco and  they  instructed  blm  to  refuse  de- 
livery. Richard  J.  Whallen,  plalntifTs  man- 
ager and  a  tobacco  expert  of  long  experience, 
testified  that  although  the  tobacco  was  dam- 
aged by  water,  yet,  If  only  half  of  the  hogs- 
heads were  submerged  and  the  tobacco  was 
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prompQy  rehandled,  there  vonid  be  a  salvage 
of  from  60  to  76  per  cent  On  the  other 
hand,  the  longer  it  was  permitted  to  remain 
■wet  the  greater  would  be  the  damage.  Over 
the  objection  of  the  defendant,  plalntifC  In- 
troduced a  letter  which  he  received  from  H. 
C.  Barlowe,  freight  daim  adjuster  of  the 
Erie  Railroad,  in  reply  to  one  which  he  had 
addressed  the  LoulsviUe  agent  of  that  road, 
stating  that  as  his  tobacco  was  refused  the 
railroad  was  compelled  to  sell  it,  and  that 
after  paying  the  advertising  and  other  ex- 
penses of  sale  the  net  amount  realized  was 
$8.41. 

[1]  The  trial  court  held,  as  a  matter  of 
law,  that  the  unprecedented  flood  at  Dayton 
was  an  act  of  God,  and  was  the  proximate 
cause  of  all  the  damage  that  accrued  prior 
to  the  time  the  tobacco  left  Dayton,  and  au- 
thorized the  jury  to  find  only  such  damages 
as  resulted  from  the  unreasonable  delay  be- 
tween Dayton  and  Jersey  City.  The  court 
further  held,  as  a  matter  of  law,  that  there 
was  an  unreasonable  delay  and  authorized 
the  Jury  to  find  for  plaintiff  the  difference 
between  the  market  value  of  the  damaged  to- 
bacco when  delivered,  and  its  market  value 
when  it  should  have  been  delivered  at  Jersey 
City. 

Defendant  insists  that  the  evidence  of  dam- 
age after  the  tobacco  left  Dayton  is  entirely 
too  speculative  to  Justify  the  verdict  This 
contention  Is  based  on  the  ground  that  Whal- 
len,  who  testified  on  the  subject,  did  not 
know  the  extent  of  the  damage  by  the  flood 
or  the  condition  of  the  tobacco  when  it  reach- 
ed Jersey  City.  It  appears,  however,  that 
the  water  line  reached  to  about  the  middle  of 
the  hogsheads,  and  there  is  no  evidence  to 
the  contrary.  His  opinion  of  the  extent  of 
the  salvage  was  based  on  this  fact  He  says 
that  although  about  one-half  of  the  tobacco 
was  wet,  there  would  have  been  a  salvage  of 
from  50  to  75  per  cent  if  the  tobacco  had 
been  promptly  delivered  and  rehandled.  It 
is  true  that  no  one  testifies  to  the  exact  con- 
dition of  the  tobacco  when  it  was  delivered 
at  Jersey  City.  However,  the  letter  of  the 
freight  claim  adjuster  of  the  Erie  Railroad 
shows  that  the  tobacco  was  advertised  for 
sale  and  sold  on  the  market,  and  after  the 
expenses  were  paid  the  net  proceeds  amount- 
ed to  $8.41.  In  other  words  the  tobacco  was 
practically  worthless.  The  uncontradicted 
evidence  also  shows  that  the  market  price  of 
the  tobacco,  if  it  had  been  delivered  in  an 
undamaged  condition  at  Jersey 'Caty,  would 
have  been  $2,312.75,  plus  the  cost  of  trans- 
portation, amounting  to  $181.47,  or  a  total 
of  $2,494.22.  On  the  basis  of  a  salvage  of 
50  per  cent,  If  the  tobacco  had  been  prompt- 
ly delivered  after  the  damage  at  Dayton,  the 
evidence  would  have  authorized  a  verdict  of 
$1,156.37.  On  the  basis  of  a  salvage  of  75 
per  cent,  the  evidence  would  have  authorized 
a  verdict  of  $1,734.57.  As  the  tobacco  was 
practically  worthless  when  delivered,  and  as 


the  verdict  of  $1,000  is  less  than  the  lowest 
sum  fixed  by  the  witness,  or  the  sum  of  $1,- 
156.37,  we  conclude  that  the  evidence  was 
sufficient  not  only  to  take  the  case  to  the 
Jury,  but  to  sustain  the  verdict 

[2,  3]  The  point  is  also  made  that  the  trial 
court  erred  In  telling  the  Jury  that  it  was 
the  duty  of  the  defendant  and  its  connect- 
ing carriers,  after  the  tobacco  tiad  been  damr 
aged  by  the  flood  at  Dayton,  and  as  soon  aa 
the  flood  conditions  at  that  place  would  per- 
mit to  remove  the  said  tobacco  from  that 
place  and  promptly  carry  the  same  to  Jer- 
sey City,  and  to  deliver  it  or  offer  to  deliv- 
er it  to  the  plaintiff ;  and  in  further  instruct- 
ing the  Jury  that  it  had  been  proven  by  un- 
disputed evidence  that  the  defendant  and  its 
connecting  carriers  failed  to  perform  this 
duty,  and  by  reason  thereof  the  tobacco  was 
caused  to  be  further  injured  and  damaged. 
It  Is  first  insisted  that  the  instruction  impos- 
ed on  the  defendant  and  its  connecting  car- 
riers too  high  a  degree  of  care.  Whether  this 
be  true  or  not  it  is  unnecessary  to  decide. 
The  instruction,  in  so  far  as  it  bears  on  the 
question  of  promptness,  is  merely  prefatory 
and  abstract  The  question  itself  was  not 
submitted  to  the  Jury.  That  being  true,  de- 
fendant was  not  prejudiced  by  the  instruc- 
tion, unless  the  court  itself  erred  In  holding, 
as  a  matter  of  law,  that  there  was  an  unnec- 
essary delay  In  the  shipments  after  they  left 
Dayton,  and  that  by  reason  thereof  the  to- 
bacco was  further  damaged.  It  is  true  that 
defendant  shows  that,  even  after  April  24th, 
when  the  shipments  were  started.  Its  tracts 
were  In  bad  condition  by  reason  of  the  flood. 
Defendant  however,  did  not  follow  this 
statement  up  and  actually  show  that  such 
condition  was  the  cause  <tf  the  delay.  It  did 
not  undertake  to  trace  the  cars  and  account 
for  the  delay  at  any  particular  p<^t  The 
evidence  shows  that  the  usual  time  to  trans- 
port such  a  shipment  even  from  Louisville, 
Ky.,  is  about  6  days.  Dayton  Is  much  nearer 
Jersey  City.  Prior  to  reaching  Dayton  sev- 
eral transfers  must  be  made.  From  Dayton 
to  Jersey  City  there  is  a  through  train. 
From  that  point  on  there  was  a  delay  of  20 
days.  In  view  of  the  defendant's  failure  to 
account  for  the  delay,  the  court  did  not  err 
in  assuming  that  the  delay  was  unreasonable. 

[4]  But  it  is  argued  that  the  court  erred 
In  assuming  that  the  tobacco  was  injured  by 
the  further  delay.  On  this  point  the  evidence 
shows  that  the  longer  tobacco  is  permitted 
to  remain  wet  the  greater  the  damage.  There 
is  no  evidence  to  the  contrary.  The  court 
therefore,  had  the  right  to  assume  that  the 
tobacco  was  further  damaged,  and  to  leave 
the  extent  of  the  damage  to  the  jury. 

[6]  Another  ground  urged  for  reversal  is 
the  admission  of  the  letter  of  the  freight 
claim  adjuster  of  the  Erie  Railroad  without 
preliminary  proof  of  its  genuineness.  The 
facts  attMidlng  the  introduction  of  the  let- 
ter are  as  follows:  On  April  26^  1813,  plain- 
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Off  wrote  a  letter  to  S.  W.  Moore,  Agent, 
Brie  Railroad,  Louisville,  Ky.,  In  which  he 
advised  him  of  the  damage  to  the  tobacco  In 
question  and  of  the  refusal  of  the  Jarvls 
warehouses  to  accept  it,  and  presented  a 
claim  against  the  Elrie  Railroad  for  the  sum 
of  $3,294.0&  On  July  10th,  plaintiff  received 
a  typewritten  letter  on  the  letter  head  of 
the  Erie  Railroad  Company,  office  of  freight 
claim  adjuster,  purporting  to  he  signed  by 
H.  C.  Barlow,  P.  C.  A.  The  subject  of  the 
letter  is  claim  E-1519C8-L  &  D.  The  letter  la 
addressed  to  Messrs.  E.  J.  O'Brien  &  Co., 
Louisville,  Ky.    It  begins  as  follows: 

"We  have  your  letter  of  April  25,  1913,  ad- 
dressed to  Mr.  S.  W.  Moore,  onr  agent  at  Louis- 
ville, Ky.,  inclosing  a  bill  for  $3,294.08,  said  to 
be  the  value  of  42  bhda,  of  tobacco  damaged  in 
transit" 

The  letter  goes  on  to  state  that  the  tobacco 
In  question  was  caught  in  the  flood,  and  that 
the  company  was  not  responsible  because  the 
damages  were  due  to  an  act  of  God.  The  let- 
ter concluded  aa  follows : 

"Inasmuch  as  the  tobacco  was  refused  and 
left  on  our  hands,  we  were  obliged  to  dispose  of 
same  in  the  interest  of  whom  it  may  concern 
and  accordingly  tamed  it  over  to  auctioneers, 
\cbo  disposed  of  it  to  the  best  possible  advan- 
tage, the  net  amount  realized  being  $8.41.  We 
have  this  amount  on  band  after  taldng  care  of 
the  advertising  and  other  expenses  of  sale." 

Professor  Qreenleaf,  In  his  wov'k  on  Evi- 
dence (section  675c,  16tb  Ed.),  says: 

"A  further  exception  to  the  rule  requiring 
proof  of  handwriting  has  been  admitted  in  the 
ci'se  of  letters  received  in  reply  to  others  proved 
to  have  been  sent  to  the  party.  Thus,  where 
the  plaintiff's  attorney  wrote  a  letter  addressed 
to  the  defendant  at  his  residence,  and  sent  it  by 
the  post,  to  which  he  received  a  reply  purport- 
ing to  be  from  the  defendant,  it  was  held  tiiat 
the  letter  thus  received  was  admissible  in  evi- 
dence, without  proof  of  the  defendant's  hand- 
writing; and  that  letters  of  an  earlier  date,  in 
the  same  handwriting,  might  also  be  read,  with- 
out other  proof." 

In  17  Cyc.  411,  the  role  Is  thus  stated: 
"A  letter  received  in  the  due  course  of  mail 
purporting  to  be  written  by  a  person  in  answer 
to  another  letter  proved  to  have  been  smt  to  him 
is  prima  facie  genuine,  and  is  admissibla  in  evi- 
dence without  proof  of  the  handwriting  or  other 
proof  of  its  authenticity." 

This  doctrine  has  been  approved  and  fol- 
lowed in  a  number  of  cases.    National  Aoc. 


Soc.  T.  Spiro,  78  Fed.  774,  24  O.  C.  A.  334; 
White  V.  Tolllver,  110  Ala.  300,  20  South. 
97;  Dick  T.  Zimmerman,  207  III.  036,  69 
N.  B.  754;  Davis  v.  Robinson,  67  Iowa,  855, 
25  N.  W.  280;  Lyon  t.  Railway  Pass.  Assur. 
Co.,  46  Iowa,  631;  Melby  v.  Osborne,  33 
Minn.  492,  24  N.  W.  253;  Atlantic  Ins.  Co.  v. 
Manning,  3  Colo.  224;  Chicago,  etc.,  R.  Co. 
V.  Roberts,  10  Colo.  Ak).  87,  40  Pac.  428; 
J.  H.  Sanders  Pub.  Co.  v.  Emerson,  64  Mo. 
App.  662. 

We  see  no  reason  why  the  rule  should  not 
be  extended  so  as  to  apply  to  the  facts  of 
this  case.  Here  plaintiff  proved  that  he  had 
Bent  a  letter  to  S.  W.  Moore,  agent  of  the 
Erie  Railroad  at  Louisville,  Ky.  He  intro- 
duced in  evidence  a  copy  of  the  letter.  In 
this  letter  he  asserted  a  claim  against  the 
railroad  for  damages  to  the  tobacco  in  ques- 
tion. The  natural  thing  for  the  agent  to  do 
would  be  to  send  the  letter  to  the  particular 
agent  of  the  comi>any  having  jurisdiction  of 
freight  claims.  The  letter  In  dispute  shows 
on  its  face  that  it  is  in  reply  to  the  letter  of 
plaintiff  addressed  to  S.  W.  Moore,  the  local 
agent  of  the  Erie  road  at  Louisville,  and 
forwarded  to  the  writer.  It  is  written  on  the 
letter  bead  of  the  Erie  Railroad  and  pur- 
ports to  come  from  the  office  of  the  freight 
claim  adjuster  and  to  have  been  signed  by 
bim.  The  letter  shows  on  its  face  that  it 
has  reference  to  the  very  claim  asserted  by 
plaintiff.  As  the  purpose  of  plaintiff's  letter, 
though  addressed  to  the  agent  at  Louisville, 
was  to  assert  a  claim  against  the  company, 
and  the  purpose  of  the  reply,  though  coming 
from  another  agent,  was  to  deny  the  Justice 
of  the  clabn  against  the  company  and  to 
show  what,  disposition  was  made  of  the  to- 
bacco, the  effect  is  the  same  as  if  plaintiff's 
letter  had  been  addressed  and  sent  to,  and 
the  reply  had  been  signed  by  and  had  come 
from,  the  company  itself.  We  therefore  con- 
clude that  the  facts  were  sufficient  to  make  out 
a  prima  facie  case  and  to  authorize  the  intro- 
duction of  the  letter  without  proof  of  its 
genuineness. 

Finding  in  the  record  no  error  prejudicial 
to  the  8Ul)Btantial  rights  of  the  defendant, 
it  follows  that  the  Judgment  should  be  af- 
firmed ;  and  it  ia  so  ordered. 
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MORTON  T.  IMPERIAL  RBALTI  CO.  et  aL 
(Supreme  Court  of  Tennessee.    Jan.  22,  1918.) 

1.  IiICBNSES  «=>3(>— NONPAniENT  OF  OcCtTPA- 

TioN  Tax — Action  o»  Contraot. 

One  pursuing  an  occupation  defined  as  a 
privilege  by  statute  cannot  recover  on  a  con- 
tract made  in  pursuance  of  the  business,  if  he 
has  not  paid  his  privilege  tax. 

lEd.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  $i  76-78;   Dec.  Dig.  «=»39.] 

2.  IdCEMSES  <S=>39  —  NONPATlOUiT  OF  OOOU- 
PATION    Tax— PlJBADlNG. 

Where,  in  suit  on  a  contract  made  in  pur- 
suance of  a  business  defined  as  a  privilege  by 
statute,  the  defendant  pleads  that  the  plaintiff 
has  not  paid  his  privilege  tax,  the  burden  to 

Srove  the  fact  so  pleaded  is  on  defendant,  as  the 
efense  is  essentially  afSrmative,  and  the  plea 
evidence  of  extrinsic  matter. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Gent  Di«.  H  76-78;  Dec.  Dig.  <8=>39.] 

3.  Licenses  $=>39  —  Nonfatubnt  or  Oooc- 
PATioN  Tax— Evidence. 

One  suing  on  a  contract  made  in  pursuance 
of  a  business  defined  by  statute  as  a  privilege 
cannot  be  defeated  by  failure  to  pay  his  privi- 
lege tax,  in  the  absence  of  some  proof  in  the 
record  showing  his  default 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  §§  76-78;   Dec.  Dig.  «=»39.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;    J.  Pike  Powers,  Jr.,  Special  Cliancellor. 

Bill  by  Ph.  Morton  against  the  Imperial 
Realty  Company  and  others.  From  a  decree 
for  defendants,  complainant  appeals.  Re- 
versed. 

Bowen  &  Anderson,  of  EnozviUe,  for  ap- 
pellant Green,  Webb  &  Tate  and  Henry 
Hudson,  all  of  EnoxvUle,  for  appellees. 

OREE3N,  J.  In  this  case  a  blU  was  filed 
to  recover  for  the  erection  and  maintenance 
ot  certain  signboards  upon  wlilch  the  com- 
plainant advertised  the  business  of  defend- 
ant 

Complainant's  business  is  declared  to  be  a 
privilege  and  a  tax  Imposed  thereupon  by 
the  revenue  statutes  of  Tennessee.  The  com- 
plainant did  not  show  that  he  had  compiled 
with  these  statutes,  nor  did  it  appear  that 
be  had  paid  his  tax  or  taken  out  the  license 
reQuired. 

These  matters  were  interposed  by  the  de- 
fendants in  an  amendment  to  their  answer 
and  relied  on  as  a  bar  to  complainant's  suit 

The  Court  of  Civil  Appeals  was  of  opin- 
ion that  complainant  was  charged  with  the 
affirmative  duty  of  showing  compliance  with 
the  revenue  law  and  payment  of  said  tax 
before  his  suit  could  be  maintained. 

[1]  It  is  well  settled  that  one  pursuing  an 
occupation,  defined  as  a  privilege  by  our 
statutes,  cannot  recover  on  a  contract  made 
in  pursuance  of  that  business,  If  it  be  shown 
he  has  not  paid  his  privilege  tax.  Stevenson 
V.  Ewing,  87  Tenn.  46,  9  S.  W.  230;  Ha- 
worth  V.  Montgomery,  91  Tenn.  16,  18  S.  W. 
399;  Cary-Lombard  Lumber  Co.  v.  Thomas, 
92  Tenn.  593,  22  S.  W.  743. 


It  has  been  held  that  such  a  plaintiff  will 
be  repelled  by  the  court  when  it  appears  from 
the  proof  that  be  has  not  complied  with  the 
provisions  of  the  revenue  law,  although  his 
failure  to  comply  lias  not  been  pleaded  as 
a  matter  of  defense.  Cary-Lombard  Lumber 
Co.  T.  Thomas,  supra. 

In  the  case  referred  to  and  in  our  other 
cases  of  this  character  there  has  been  proof 
before  the  court  of  the  failure  of  the  plain- 
tiff to  pay  the  privilege  tax.  In  this  case 
there  is  no  proof  whatever  on  the  subject 
We  cannot  tell  from  this  record  whether  the 
plaintiff  has  paid  bis  privilege  tax  or  not 

[2]  We  tliink  such  a  defense  is  essentially 
athrmative.  Certainly  when  a  plea  of  this 
character  Is  introduced  by  a  defendant,  set- 
ting up  a  failure  of  plaintiff  to  comply  with 
the  revenue  laws,  such  a  plea  Introduces  an 
extrinsic  matter,  and  the  burden  of  show- 
ing the  facts  so  pleaded  rests  upon  the  de- 
fendant 

[3]  Whether  proof  of  a  failure  of  complain- 
ant to  comply  with  the  revenue  laws  would 
be  admitted  over  objection,  without  some 
pleading  to'  justify  it,  we  need  not  determine. 
There  must  however,  be  some  proof  in  the 
record  showing  the  default  of  a  plaintiff  in 
this  respect  before  he  can  be  repelled.  Such 
Is  the  general  rule.  25  Cyc.  634;  Margolys 
V.  Goldstein,  96  N.  T.  Supp.  185 ;  Salmon  Co. 
V.  Box  Co.,  158  Cal.  567, 112  Pac.  454 ;  Wood- 
ley  V.  Zeman,  178  lU.  App.  369. 

We  are  of  opinion,  therefore,  that  the 
Court  of  Civil  Appeals  was  in  error  in  plac- 
ing the  burden  of  showing  compliance  with 
the  revenue  laws  upon  the  complainant,  and 
its  decree  in  this  respect  is  reversed.  Other 
matters  In  the  case  have  been  dealt  with  in 
a  memorandum  opinion. 


FRANKLIN  v.  THE  DUNCAN  et  al. 
(Supreme  Court  of  Tennessee.    Jan.  22,  1916.) 

1.  Bills  ahd   Notes  «=»126— Liabiutt  or 

InDOBBEB  —  SUFnUkTION    FOB  Atiobnet's 

Ftxa. 

An  indorser  of  a  note,  stipulating  for  pay- 
ment of  attorney's  fees  in  case  of  suit  though 
he  be  an  accommodation  indorser,  is  liable  for 
such  fees,  especially  where  he  waives  demand, 
protest,  and  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ({  272,  273;  Dec  Dig.  <S=> 
126.] 

2.  Guabawtt  «=s>36— Liabujtt  op  Guabah- 
TOB — Bills  and  Notes — Attobnxt'b  Fees. 

The  liability  of  a  guarantor  of  the  payment 
of  a  note,  stipulating  for  payment  of  attor- 
ney's fees  in  case  of  suit  included  the  liability 
of  the  maker  for  payment  of  the  fees,  especial- 
ly where  the  contract  of  guaranty  specified  that 
the  guarantor  accepted  all  the  provisions  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  Jl  38^5 ;  Dec.  Dig.  «=>36.] 

3.  Bills  and  Notes  <S=»534  —  Aitobnet's 

FEE.S— NECESSITT  of  StTIT. 

The  holder  of  a  mortgage  note,  providing 
for  payment  of  attorneys'  fees  if  the  note  was 
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placed  "in  the  bands  of  an  attorney  for  collec- 
tion, has  to  be  sued  npon,  or  If  litigation  arises 
in  nie  conne  of  its  collection,"  was  entitled  to 
bare  tbe  fees  allowed,  over  objection  that  its 
suit  was  needless,  since  foreclosure  out  of  court 
was  provided  for  in  tbe  mortgage,  where  a  gen- 
eral creditors'  bill  was  filed  against  tbe  maker 
of  tbe  note  and  an  injunction  granted  therein, 
which  operated  to  enjoin  the  bolder  of  tbe  note 
from  foreclosing  tbe  mortgage  except  in  that 
cauae,  and,  on  tbd  holder's  intervening  to  set 
up  its  claim  by  cross-bill,  the  complainant  an- 
swered, denying  the  validity  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1846, 1947 ;  Dec.  Dig.  «=> 
S34.] 

Appeal  from  Chancery  Court,  DavidBon 
County;    John  AlllBon,  Chancellor. 

Creditors'  proceeding  by  J.  C.  Franklin 
agatnst  Tbe  Duncan,  a  hotel  corporation,  and 
others.  From  a  decree  for  the  Penn  Mnttial 
Life  Insurance  Company  against  tbe  hotel 
corporation  and  Oliver  J.  Timothy  as  guar- 
antor for  It,  Timothy  appeals.     Affirmed. 

Pitts  ft  McConnlco  and  W.  N.  Wright,  all  of 
Nashville,  for  appellee.  Samuel  N.  Harwood, 
of  Nashville,  for  appellant 

WILLIAMS,  J.  This  cause  is  a  general 
creditors'  proceeding  to  wind  up  The  Dun- 
can, a  hotel  corporation,  and  tbe  questions 
to  be  determined  arise  on  the  claim  of  the 
Penn  Mutual  Life  Insurance  Company  against 
tbe  Insolvent  company  and  Oliver  }.  Timothy, 
as  guarantor  for  it. 

The  Dtmcan,  as  maker,  executed  a  mort- 
gage note  for  $00,000  to  the  Life  Insurance 
Company  which  contained,  In  Its  body,  the 
following   stipulation    respecting   attorneys' 


"It  is  stipulated  that  if  this  note  is  placed  in 
the  hands  of  an  attorney  for  collection,  has 
to  be  sued  npon,  or  if  litigation  arises  in  the 
course  of  its  collection,  the  undersigned  agrees 
to  pay  ten  (10)  per  cent  attorneys'  fees  for 
such  services  as  may  be  rendered  in  connection 
therewith,  tbe  same  to  be  taxed  as  cost  and  be- 
come a  part  of  any  judgment  rendered  hereon, 
and  said  attorneys'  fees  are  secured  by  said  deed 
of  trust." 

On  the  back  of  tbe  note  was  tbe  following 
guaranty,  signed  by  appellant,  Timothy,  be- 
fore the  delivery  of  the  note  to  the  payee : 

"For  value  received,  we,  and  each  of  ns,  joint- 
ly and  severally,  guarantee  payment  of  princi- 
pal and  interest  of  the  within  note,  as  and  wben 
the  same  shall  become  due,  and  of  any  exten- 
sion thereof  in  whole  or  in  part,  accepting  all 
its  provisions,  •  *  •  and  waiving  protest, 
demand  and  notice  of  protest,"  etc  - 

Tbe  only  questions  to  be  treated  of  are 
tbose  made  by  Timothy  on  bis  appeal  from  a 
decree  of  tbe  cbanceHlor  so  far  as  by  It  he 
was  held  liable  for  attorneys'  fees  allowed 
tbe  payee  company. 

It  is  argued  that  the  liability  of  Timothy 
is  the  same,  in  that  regard,  as  If  he  were  a 
regular  indorser  In  blank. 

[1]  It  is  said  in  1  Danld,  Neg.  Ins.  (dtb 
Ed.)  62  (a),  that  subh  a  stipulatl<m  for  attor- 
neys' fees  becomes  a  part  of  the  contract  of 
an  Indorser,  and  that  rnle  as  relates  to  a 
regular  indorser  appears  to  be  sustained  by 


authority.  First  Nat  Bank  ▼.  Canatsey,  34 
Ind.  149;  Hubbard  v.  Barrison,  38  Ind.  823. 
And  certainly  the  reasons  are  yet  more  cogent 
why  this  should  be  true  of  an  Indorser  who 
waives  demand,  protest,  and  notice,  thus  dis- 
pensing with  any  condition  precedent  to  bis 
llabiUty.    3  R.  C.  L.  1148,  and  cases  cited. 

An  accommodation  Indorser  is  to  be  held 
liable  for  fees  so  stipulated  to  be  paid.  Hall 
V.  Pratt,  103  Ga.  255,  29  S.  B.  764. 

The  case  of  Bank  of  British  N.  A.  v.  ElUs 
(C.  C.)  2  Fed.  44,  involved  the  question  of 
the  liability  of  an  accommodation  Indorser 
for  attorneys'  fees  provided  for  in  tbe  face 
of  a  note.  It  was  there  said  as  to  the  liabil- 
ity of  both  Idnds  of  indorsers : 

"The  maker  of  these  notes  having  agreed  to 
pay  an  attorney  fee  to  tbe  holder  thereof,  if  the 
same  were  not  paid  without  action,  in  my  judg^ 
ment  each  suteegnent  party  thereto  assumed 
a  like  respcmsibility  to  such  holders,  and  there- 
fore the  plaintiff  is  entitled  to  recover  such  fee 
from  tbe  defendants  in  this  case. 

"But  I  think  the  defendants  are  liable  to  the 
plaintiff  in  this  action  for  an  attorney  fee,  even 
if  the  stipulation  therefor  can  only  be  enforced 
l>etween  the  immediate  parties  thereto.  Tbe  de- 
fendants are  accommodation  indorsers.  •  •  • 
By  their  indorsement  of  them  they  authorized 
Gaston,  the  then  holder,  to  transfer  them  to 
the  plaintiff,  which  was  done.  Every  stipulation 
in  them,  and  every  obligation  incident  thereto, 
thereby  became  tiie  stipulation  and  obligation 
of  the  defendants  made  directly  to  tbe  plaintiff." 

[2]  But  the  appellant  in  tbe  pending  case 
is  a  guarantor,  and  in  the  case  of  a  guaran- 
ty, as  a  general  rule,  the  extent  of  the  lia- 
bility of  tbe  principal  debtor,  or  maker  of 
the  note,  measures  tbe  liability  of  tbe  guar- 
antor.   20  Cyc.  1420;   3  R.  C.  L  1155. 

Therefore,  the  malcer  being  liable  for  the 
fees,  the  guarantor  takes  that  obligation  un- 
der tbe  measure  of  his  liability  to  the  bolder, 
for  reason  even  stronger  than  in  the  case  of 
an  indorser  of  whatever  character. 

In  Riverside  Milling,  etc.,  Co.  v.  Bank,  141 
Ga.  678,  81  S.  B.  892,  the  guaranty  on  tbe 
back  of  the  note  was  to  the  effect  that  its 
signers  "guarantee  the  payment  of  tbe  same 
at  maturity  or  at  any  time  thereafter,"  and 
it  was  held  that  they  were  liable  on  the  note 
according  to  tenor,  including  the  attorneys' 
fees  provided  for  on  tbe  face  of  the  note. 

Another  contention  of  appellant  is:  That 
by  tbe  terms  of  the  guaranty  he  became 
guarantor  of  tbe  payment  of  principal  and 
Interest  only,  and  not  ot  tbe  payment  of 
the  attorneys'  fees.  If  we  apply  the  rules  of 
construction  applicable  to  ordinary  contracts 
to  tbe  construction  of  the  guaranty,  we  think 
it  manifest  that  wben  tbe  guarantor  went 
further  and  made  use  of  the  phrase  "accept- 
ing all  its  provisions"  (referring  to  the  pro- 
visions of  the  note),  the  stipulation  as  to  at- 
torneys' fees  was  made  a  part  of  bis  express 
obligation. 

[1]  But  It  is  said  that  tbe  insurance  com- 
pany Is  not  entitled  to  have  tbe  fees  allowed 
because  its  suit  on  tbe  note  was  needlessly 
brought,  since  a  foreclosure  out  of  court  was 
provided  for  in  the  mortgage,  Clark  y.  Jones. 
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93  Tenn.  639,  643,  27  S.  W.  1009,  42  Am.  St. 
Rep.  931,  being  cited. 

The  general  creditors'  bUl,  with  the  In- 
junction therein  granted,  operated  to  en- 
join the  insurance  company  from  foreclosing 
the  mortgage  or  trust  deed,  except  in  that 
cause.  A  foreclosure  by  means  of  a  trustee's 
sale  out  of  court  could  only  have  been  had 
by  leave  of  the  court  in  that  case.  After  the 
insurance  company  intervened  to  set  up  its 
claim  by  cross-bill,  the  complainant  in  the 
original  bill  filed  an  answer,  denying  the 
validity  of  crosa-complalnant's  mortgage,  and 
Insisting  that  that  instrument  was  not  au- 
thorized by  any  corporate  action  of  the  stock- 
holders, and  directors  of  the  corporation,  The 
Dunqfin.  Without  meaning  to  intimate  an 
opinion  that  but  for  this  last-noted  fact  an 
allowance  of  fees  would  be  improper,  cer- 
tainly the  insurance  company  being  thus  held 
to  support  by  proof  and  establish  by  decree 
the  validity  oAts  lien  upon  the  assets  against 
an  other  creditors,  we  think  it  clear  that  it 
has  shown  good  and  sufficient  reason  for  not 
bringing  the  property  to  foreclosure  sale  by 
the  trustee,  under  the  power  of  sale  vested 
in  the  trustee  by  the  trust  deed.  It  is  there- 
fore entitled  to  a  Judgment  for  attorneys' 
fees.  Bank  v.  Woods,  125  Tenn.  6,  17, 140  S. 
W.  31. 

The  decree  of  the  chancellor  awarding 
same  is  affirmed. 


KNAFPL  v.  KNOXVILLE  BANKING  & 

TRUST  CO. 

In  re  BACON. 

(Supreme  Court  of  Tennessee.     Jan.  12,  1916.) 

1.  Subrogation  $=>28 — Patiocrt  oi  Dxbi — 
Sufficiency. 

As  a  surety  is  Dot  entitled  to  subrogation 
until  the  debt  is  paid  in  full,  a  surety  on  a  bond 
to  secure  a  city  m  the  deposit  of  moneys  is  an 
insolvent  banking  institution  is  not  entitled  to 
subrogation,  though  he  has  paid  the  bond,  where 
the  bank  was  still  largely  indebted  to  the  city, 
and  the  total  amount  of  dividends,  together  with 
the  amount  of  the  bond,  would  not  discharge  the 
obligation ;  for  in  such  case,  if  the  surety  were 
pro  rata  subrogated  to  the  bank's  right  to  re- 
ceive dividends,  the  city  would  be  injured. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §§  51-59 ;    Dec.  Dig.  «=28.] 

2.  SUBBOOATION   ®=>28  —  OONTBAOXa  —  OOH- 
STBUCTION. 

Though  a  bond  to  secure  a  city  in  a  deposit 
of  money  m'  a  bank  declared  that  in  case  of  de- 
fault and  payment  of  the  claim  the  surety 
should  be  subrogated  to  all  rights  of  the  city 
against  the  bank  to  the  amount  of  such  pay- 
ment, the  surety  only  has  the  usual  rights  of 
subrogation,  and  his  payment,  together  with 
dividends  paid  by  the  bank,  not  being  suffident 
to  discharge  the  obligations  due  from  the  bank, 
he  is  not  entitled  to  subrogation  to  the  detriment 
of  the  city. 

[Ed.  Note.— For  other  cases,  see  SnbrogatioB, 
Cent  Dig.  f$  61-69;  Dec.  Dig.  <S=>28.] 

Appeal  from  Chancery  Court,  Enoz  Coun- 
ty ;  Will  D.  Wright,  Chancellor. 

Suit  by  Joseph  Knaffi  against  the  Knozville 


Banking  &  Trust  Company,  In  wlilch  Charles 
H.  Bacon  filed  a  petition.  From  a  decree 
sustaining  a  demurrer  to  the  petition,  peti- 
tioner appeals.    Affirmed. 

Charles  T.  Gates,  Jr.,  of  Knoxville,  for  ap- 
pellant Wright  &  Jones,  D.  C.  Webb,  and 
Hugh  M.  Tate,  all  of  Knoxville,  for  appellee. 

FANCHER,  J.  The  suit  in  which  this  pe- 
tition is  filed  is  a  proceeding  by  complainants 
on  behalf  of  themselves  and  all  other  credi- 
tors of  the  Knoxville  Banking  &  Trust  Com- 
pany for  the  purpose  of  administering  the  af- 
fairs of  said  corporation  as  an  insolvent  con- 
cern. This  particular  intervening  petition 
was  filed  by  Charles  H.  Bacon  to  recover  of 
the  receiver  of  said  Knoxville  Banking  & 
Trust  Company  in  round  numbers  $28,000, 
being  the  amount,  with  interest,  of  a  bond 
executed  by  the  said  Charles  H.  Bacon  and 
others,  as  sureties  for  the  Knoxville  Banking 
&  Trust  Company,  as  principal,  to  secure  the 
city  of  Knoxville  in  the  deposit  of  moneys  In 
said  banking  institution. 

Petitioner  avers  that  judgment  was  render- 
ed against  him  and  aU  the  other  sureties  on 
said  bond,  which  judgment  was  paid  by  him 
alone;  the  other  sureties  being  insolvent 
This  bond  provided  that  the  Knoxville  Bank- 
ing &  Trust  Company  will  "truly  keep  all 
sums  of  money  deposited  with  it  by  the  city 
of  Knoxville,  and  shall  pay  over  the  same, 
and  each  and  every  part  thereof,  upon  the 
written  demand  of  the  said  city  of  Knox- 
ville." 

Petitioner  avers,  in  eftect,  that  be  is  en- 
titled to  recover  of  the  receiver  such  pro  rata 
as  he  may  be  entitled  to  on  the  $28,000  paid 
by  him,  upon  the  ground  that  he  will  be  sub- 
rogated to  all  the  rights  of  the  city  of  Knox- 
ville to  the  extent  of  the  payment  made  by 
him  to  the  city  on  this  obligatloa 

The  petition  does  not  aver  that  this  pay- 
ment was  in  full  of  all  sums  of  money  so  de- 
posited. On  the  contrary.  It  Is  admitted  in 
the  petition  that  the  city  had  on  deposit  more 
than  the  amount  of  the  bond,  and  has  receiv- 
ed only  a  30  per  cent  dividend.  The  amount 
of  the  city's  deposit  is  shown  by  the  bill  or 
petition  of  the  said  city  of  Knoxville  filed  in 
the  general  cause  which  was  ordered  to  l>e 
sent  up  with  the  transcript  to  be  $60,000,  and 
in  the  briefs  of-  counsel  this  sum  is  treated  aa 
the  total  amount  of  the  deposit 

[1]  The  receiver  demurred  to  this  tnter>. 
venlng  petition  upon  three  grounds.  The 
first  ground  of  demurrer,  we  think,  is  con- 
clusive of  the  case,  to  wit,  that  it  was  not 
averred  that  the  entire  Indebtedness  due  the 
city  of  EJDoxville  from  the  Knoxville  Banking 
&  Trust  Company  has  been  paid,  and  conse- 
quently the  petitioner  would  not  be  entitled 
to  subrogation  or  to  any  other  relief  against 
the  Knoxville  Banking  &  Trust  Company  or 
its  receiver.  It  appears  that.  If  the  city 
should  receive  the  full  amount  widch  wlU 
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be  finally  paid  In  the  receivership  proceeding, 
it  will  not  receive  a  sufficient  amonnt  to  cover 
the  entire  Indebtedness. 

A  surety  Is  not  entitled  to  subrogation  nn- 
tll  the  debt  is  paid  In  fall,  the  creditor  In 
the  meantime  left  In  control  of  the  debt,  and 
all  the  remedies  for  collection.  A  pro  tanto 
asslgimient  or  subrogation  wUl  not  be  allow- 
ed. The  reason  Is  that  subrogation  Is  a  crea- 
ture of  equity  and  will  never  be  allowed  to 
the  prejudice  of  the  creditor.  Harlan  v. 
Sweeny,  1  Lea,  686;  Gilliam  t.  Esselman,  5 
Sneed,  86;  37  Cya  408. 

"It  the  inrety,  upon  making  a  partial  pay- 
ment, became  entitled  to  subrogation  pro  tanto. 
and  thereby  became  entitled  to  the  pofdtion  or 
an  assignee  of  the  property  to  the  extent  of 
such  payment,  it  woald  operate  to  place  such 
surety  upon  a  footing  of  equality  with  the  hold- 
ers of  the  unpaid  part  of  the  debt,  and,  In 
case  the  property  was  insufficient  to  pay  the 
remainder  of  the  debt  for  which  the  guarantor 
was  bound,  the  loss  would  logically  fall  propor- 
tionately upon  the  treditor  and  upon  the  sure* 
ty.  Such  a  result  would  be  grossly  inequita- 
ble." Columbia  Finance,  etc.,  Co.  v.  Ky.  Un. 
E.  Ca,  60  Fed.  794,  9  O.  C.  A.  264. 

In  New  Jersey  Midland  R.  Co.  v.  Worten- 
dyke,  27  N.  J.  Eq.  658,  the  New  Jersey  court 
said: 

"The  right  of  subrogation  cannot  be  enforced 
until  the  whole  debt  is  paid.  And  until  the 
creditor  be  wholly  satisfiea  there  ought  and  can 
be  no  interference  with  his  rights  or  his  securi- 
ties which  might,  even  by  bare  possibility,  prej- 
udice or  embarrass  him  in  any  way  in  the  col- 
lection of  the  residue  of  his  claim.*' 

In  fbe  present  case  Bacon  was  not  liable 
for  the  debt  beyond  the  amount  of  bis  bond, 
but  the  obligation  to  pay  the  bond  was  condi- 
tioned that  the  bank  should  "well  and  truly 
keep  all  sums  of  money  deposited  by  the  city 
and  pay  over  the  same  and  each  and  every 
part  thereot" 

So  that  the  bond  was  an  obligation  limited 
to  $26,000,  but  conditioned  that  the  bank 
should  well  and  truly  keep  aU  sums  of  mtmey 
and  pay  over  the  same  and  each  and  every 
part  thereof.  The  fall  amotrnt  of  the  bond 
has  been  discharged  by  the  aarety,  bat  the 
condition  expressed  has  not  been  complied 
with.  The  bank  has  not  well  and  truly  kept 
all  sums  of  money  deposited  with  it  and  paid 
over  each  and  every  part  thereof.  The  prin- 
cipal liability  still  exists  in  part,  though  the 
surety  has  paid  the  penalty  of  the  bond. 
This,  however,  did  not  satisfy  the  creditors' 
demands  against  the  principal,  which  was  to 
determine  the  liability  on  the  bond.  QQie 
amount  of  fbe  liability  is  satisfied  so  far  as 
Bacon  is  concerned,  but  the  cause  and  deter- 
mination of  that  liability  is  not  satisfied  in 
full 

The  particular  prejudice  to  the  dty  by  per- 
mitting a  pro  tanto  assignment  in  this  case 
to  the  extent  of  the  payment  by  the  surety 
lies  in  the  fact  that  the  pro, rata  which  the 
city  would  receive  from  the  principal  debtor 
would  become  lesa 

[2]  But  it  is  said  that  this  case  does  not 
Involve  the  doctrine  of  equitable  subrogation 
alone.    The  bond  provided  for  what  Is  term- 


ed conventional  subrogation  in  the  following 
words: 

"In  case  of  default  hereunder  and  the  pay- 
ment of  a  claim  under  this  bond,  the  said  sure- 
ty shall  be  forthwith  subrogated  to  all  the 
rifhts  of  the  said  city  of  Knoxville  against  the 
said  bank.  Its  receiver,  or  any  person  or  cor- 
poration as  respects  such  funds  to  the  amount 
of  such  payment;  and  the  dty  of  Knoxville, 
Tennessee,  covenants  to  execute  all  papers  re- 
Ciuired  and  to  co-operate  with  the  said  surety 
in  order  to  secure  for  the  said  surety  such 
righta." 

This  provision  must  be  considered  In  con- 
nection with  the  undertaking,  of  which  it  Is 
a  part,  to  secure  the  dty  against  all  loss.  It 
does  not  provide  for  subrogation  pro  tanto 
upon  payment  of  a  part  of  the  obligee's  claim. 
The  bond  was  not  to  pay  a  particular  $25,- 
000,  but  was  an  obligation  to  pay  any  defldt 
left  unpaid  by  the  prlndpal,  to  the  extent  of 
$25,000. 

Had  it  chosen  to  do  so,  the  dty  might  have 
deferred  action  on  the  bond  until  it  had  re- 
ceived the  last  dollar  from  the  receiver,  and 
then  It  could  sue  the  surety  on  the  bond  and 
recover  the  full  amount  of  the  penalty,  not 
exceeding  the  total  debt  unpaid.  But  the 
dty  did  not  have  to  exhaust  the  assets  of  the 
principal  before  a  recovery  from  the  surety. 
The  fact  that  it  recovered  Judgment  and  re- 
ceived payment  from  the  surety  before  ex- 
hausting the  prlndpal  does  not  alter  the 
case. 

We  are  of  opioicai  that  this  contractual 
subrogation  is  nothing  more  than  the  usual 
equitable  right  which  the  surety  would  have 
without  stipulation.  Before  the'  court  would 
permit  a  subrogation  in  favor  of  a  surety 
that  would  be  to  the  detriment  of  the  obligee 
In  the  bond,  the  contract  should  be  so  certain 
as  to  admit  of  no  doubt  on  that  question.  In 
the  present  case  the  main  object  of  the  bond 
was  to  secure  and  save  harmless  the  dty  of 
Knoxville  on  all  deposits  It  might  make  in 
the  Knoxville  Banking  &  Trust  Company. 
We  see  no  provision  in  the  contract  for  a  sub- 
rogation inconsistent  with  that  purpose.  The 
subrogation  mentioned  in  the  bond  to  be 
forthwith  made  in  case  of  default  and  pay- 
ment of  a  dalm  thereunder  did  not  contem- 
plate a  subrogation  which  should  lessen  the 
recovery  of  the  dty,  but  only  a  subrogation 
in  harmony  with  the  purpose  of  the  l>ond, 
which  must  have  been  upon  such  payment  and 
under  such  conditions  as  would  preserve  all 
the  rights  to  the  dty  to  receive  its  full  debt 
In  other  words,  the  subrogation  not  bdng 
stated  otherwise,  must  be  considered  as  in 
harmony  with  the  obligation  to  well  and  truly 
keep  all  sums  of  money  deposited  by  the  dty 
and  pay  over  the  same  and  each  and  every 
part  thereof. 

Counsel  for  petitioner  dte  Ex  parte  Rush- 
forth,  10  Vesey,  Jr.,  409,  in  which  a  bond 
with  surety  in  the  penalty  of  £10,000  was  con- 
ditioned for  the  payment  of  such  sums  as 
would  be  advanced  to  the  prindpaL  Twenty 
thousand  pounds  were  advanced  to  the  prln- 
dpal, who  then  became  bankrupt    The  sure- 
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ty  paid  the  penalty  and  sought  subrogation 
against  the  estate  of  the  principal.  In  tbe 
opinion  Lord  CSiancellor  Eldon  said: 

"I  tliink  the  bankers  are  not  entitled  in  equity 
to  say  as  against  the  surety  that  their  demand 
is  more  than  £10,000,  the  amount  of  the  bond 
he  has  given,  upon  which  he  would  be  prima  fa< 
cie  entitled  to  stand  in  their  place;  as  to  the 
residue  of  their  debt  they  ought  to  be  consider- 
ed, if  I  may  so  express  it,  as  their  own  insur- 
ers." 

We  think  there  is  fault  in  the  reasoning 
of  this  case,  and  that  it  is  not  in  harmony 
with  the  principles  of  equity  governing  the 
doctrine  of  subrogation.  The  condition  of 
the  bond  was  to  pay  such  sums  as  would  be 
advanced  to  the  principal  without  limiting 
the  amount  which  should  be  advanced.  The 
fault  in  the  reasoning  is  readily  seen  when  it 
Is  considered  that  the  obligee  may  first  apply 
all  that  the  principal  obligor  can  pay,  and 
then  resort  to  the  bond  for  any  amount  left 
unpaid  not  exceeding  the  amount  of  the  pen- 
alty ;  for  it  Is  the  final  amount  left  unpaid  by 
the  principal  which  Is  Intended  to  be  se- 
cured by  the  surety. 

It  results  that,  in  our  judgment,  there  was 
no  error  In  the  decree  ot  the  chancellor,  and 
It  Is  aihnned. 


EOiLEDGB  V.  ANDERSON  et  al. 
(Supreme  Court  of  Tennessee.     Jan.  22,  1916.) 

1.  PaAUDUliBNX  CONVKTANOES  €=5l77— PAR- 
TIAL Vauditt  or  Tbansaotion— Right  of 
Okanieb— Resttltino  Tbdsis. 

Complainant  purchased  a  one-half  interest 
in  a  stock  of  goods  in  violation  of  the  Bulk 
Sales  Law  (Laws  1901,  c.  133).  Thereafter, 
the  seller  having  died,  he  acquired  the  remaining 
one-half  interest  on  the  understanding  that 
creditors'  liens  should  be  discharged  by  the  ad- 
ministrator and  the  seller's  widow.  The  money 
paid  for  the  second  interest  could  be  identified 
in  a  bank.  Held  that,  as  the  seller's  credi- 
tors could  have  followed  the  money,  and  as  the 
whole  of  the  stock  was  liable  for  their  demands, 
complainant,  who  had  paid  the  demands  of  cred- 
itors, was  entitled  to  impress  a  trust  upon  such 
funds,  notwitlistandiug  the  seller's  widow  at  the 
time  of  the  sale  was  mentally  incompetent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S§  543-546;  Dec.  Dig. 
«=»177.] 

2.  Equity  <g=>129— Bn,ir— Sufficienct. 

Where  a  bill  set  out  the  facts  showing  com- 
plainant to  t>e  entitled  to  relief,  and  concluded 
with  a  general  prayer,  it  is  sufficient,  though  not 
in  so  many  words  stating  the  theory  upon 
which  complainant  was  entitled  to  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {  309;   Dec  Dig.  «=>129.] 

Appeal  from  Chancery  Court,  Giles  Coun- 
ty;   Walter  S.  Bearden,  (Jhancellor. 

6111  by  O.  J.  Elledge  against  Beulah  S. 
Anderson  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Afllrmed. 

Ben  ChUders,  of  Pulaski,  for  appellants. 
J.  D.  Woodward,  of  Pulaski,  for  appellee. 

<3REEN,  3.  This  bill  was  filed  to  reach 
$1,365.83  in  a  Pulaski  bank,  claimed  by  Mrs. 
Beulah  S.  Anderson,  widow  of  Ed  F.  Ander- 


son. A  demurrer  was  Interposed  and  over- 
ruled, and  defendants  appealed  to  this  court. 

The  controversy  arises  In  the  following 
manner: 

In  May,  1910,  Bd  F.  Anderson,  the  hus- 
band of  the  defendant,  was  the  owner  of  a 
drug  store  in  Pulaski,  and  on  that  date  be 
sold  a  one-half  Interest  therein  to  the  com- 
plainant, Elledge,  for  $4,000. 

Anderson  was  considerably  Indebted  to 
mercantile  creditors.  Of  this  fact  Elledge 
was  unaware;  Anderson  telling  him  that 
the  debts  amoimted  to  little  and  promising 
Elledge  to  take  care  of  them.  No  attempt 
was  made  by  the  parties  to  eomply  with 
the  provisions  of  the  Bulk  Sales  Law  (chap- 
ter 133,  Acts  of  1901).  Neither  of  them  knew 
of  the  existence  of  this  statute  at  the  time  of 
the  transaction. 

After  this  sale  Anderson's  creditors  brought 
suits  against  Elledge  to  hold  him  liable  to 
the  amount  of  the  value  of  the  stock  pur- 
chased by  him.  The  suits  were  founded  on 
the  statute  referred  to.  This  court  held 
Elledge  to  be  liable  to  such  creditors  to  the 
extent  of  the  Interest  acquired  by  him  in 
the  stock  of  goods,  holding  that  his  purchase 
of  a  one-half  interest  therein  was  in  violation 
of  chapter  133,  Acts  of  1901.  Daly  v.  Drug 
Co.,  127  Tenn.  412,  165  S.  W.  167,  Ann.  Cas. 
1914B,  1101. 

In  May,  1911,  about  a  year  after  Elledge 
had  bought  this  interest  in  the  business,  An- 
derson died.  At  that  time  one  of  Anderson's 
creditors  had  recovered  Judgment  against 
Elledge,  and  others  had  sued  or  were  threat- 
ening to  sue  him. 

Under  these  circumstances  Elledge  made  a 
trade  with  the  administrator  of  Anderson's 
estate  whereby  Elledge  acquired  the  other 
one-half  interest  in  the  business  for  $2,750, 
and  as  a  part  of  this  trade  Anderson's  ad- 
ministrator and  the  defendant  Mrs.  Beulah 
8.  Anderson,  the  widow,  undertook  to  pro- 
tect Elledge  from  further  liability  on  ac- 
count of  Anderson's  debts. 

The  administrator  paid  off  the  creditor 
who  had  obtained  the  Judgment  against  El- 
ledge, but  later  other  creditors  appeared  and 
brought  suits,  and,  when  Elledge  sought  to 
hold  Mrs.  Anderson  and  the  administrator 
on  their  aforesaid  guaranty.  It  developed 
that  Mrs.  Anderson  was  of  unsound  mind  and 
incapable  of  making  a  binding  contract  at 
the  time  she  signed  the  paper  aforesaid. 
Bniedge  brought  two  suits  to  bold  her  liable, 
and  in  both  of  them  she  was  adjudged  to 
have  been  mentally  incapacitated  to  enter 
into  this  contract 

It  is  conceded  that  Elledge  knew  nothing 
of  this  condition  of  her  mind  when  he  made 
such  contract 

The  $1,365.83  sought  to  be  reached  in  this 
suit  is  the  balance  of  the  sum  of  money  paid 
to  Anderson's  administrator  by  Elledge  for 
Anderson's  remaining  interest  in  the  stock. 
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"Hiere  Is  no  question  as  to  the  Identity  of  the 
fond. 

It  appears  that  the  administrator  person- 
ally Is  Insolvent  Nothing  can  be  realized 
from  him  by  BUedge.  *°' 

Mrs.  Anderson  claims  the  $1^65^  as  her 
year's  support,  and  Insists  by  her  next  friend 
In  this  case  that  she  la  entitled  to  this  sum 
for  this  purpose  free  from  the  claims  of  any 
creditor  of  her  late  husband,  including  the 
claim  of  Elledge. 

[1]  We  think  the  chancellor's  decree  was 
correct,  and  that  complainant,  Elledge,  is  en- 
titled to  reach  this  fund.  It  appears  that, 
notwithstanding  the  guaranty  of  protection 
made  to  him  by  the  administrator  and  Mrs. 
Anderson  at  the  time  he  purchased  Ander- 
son's remaining  one-half  interest  In  the  firm, 
Eilledge  has  been  sued  by  Anderson's  credi- 
tors and  has  paid  more  than  $3,S00  in  judg- 
ments against  himself  on  this  account. 

Anderson  and  Elledge  violated  the  Bulk 
Sales  Law  by  the  original  deal  tn  which 
Xilledge  acquired  a  one-half  Interest  In  the 
stock  tn  1910.  This  transaction  was  declared 
constructively  fraudulent  in  Daly  v.  Drug 
Company,  127  Tenn,  412,  166  8.  W.  167,  Ann. 
Cas.  1914B,  1101. 

Thereafter  the  entire  stock  was  subject  to 
the  demands  of  these  creditors  of  Ander- 
son's. Elledge  was  itersonally  liable  to  the 
extent  of  the  interest  which  he  had  acquired, 
but  all  of  the  stock  of  goods  was  liable  for 
Anderson's  debts,  and  subject  to  attachment 

When  Elledge  purchased  Anderson's  Inter- 
est, thus  Incumbered,  from  his  administrator, 
he  did  80  with  the  nnderstandlng  that  the 
creditors'  lien  was  to  be  discharged  by  the 
administrator  and  Mrs.  Anderson.  Elledge's 
mcmey  really  went  into  the  administrator's 
bands  impressed  with  a  trust  for  the  pay- 
ment of  Anderson's  creditors.  The  creditors 
oonld  oodonbtedly  have  followed  this  fund. 

In  Fecheimer-Kelffer  Go.  ▼.  Bnrton,  128 
Tenn.  682-684,  164  S.  W.  1179,  61  L.  R.  A. 
(N.  S.)  343,  considering  a  sale  had  In  violation 
ot  the  Act  of  1901,  it  was  said: 

"It  seems  clear,  since  the  sale  was  only  fraud- 
ulent in  law,  •  *  •  that  the  purchasers  are 
entitled  to  stand  in  the  place  of  the  creditors 
whose  demands  against  their  vendor  were  thus 
paid  by  the  purchase  money  notes,  or  the  pro- 
ceeds thereof.  Those  whose  purchase  of  proper- 
ty has  been  nnder  such  a  statute  denounced  as 
constructively  fraudulent,  and  avoided  by  cred- 
itors of  the  seller,  may  stand  in  the  place  of 
other  creditors  whose  demands  have  been  thus 
paid." 

For  tUs  the  court  cited  Adams  ▼.  Tonng, 
200  Mass.  688,  86  N.  E.  942,  Loos  v.  Wilkin- 
son, 113  N.  r.  485,  21  N.  E.  392,  4  L.  B.  A. 
388,  10  Am.  St  Rep.  405,  and  Alley  v.  Con- 
nell,  40  Teim.  0  Head)  578,  which  authori- 
ties folly  sustain  the  proposition. 

As  we  have  pointed  out,  Elledge  paid  off 
Anderson's  creditors  to  the  extent  of  $3,- 
600,  and  nnder  the  authorities  above  he  be- 
came subrogated  to  the  rights  of  these  credl- 
torf  against  Anderson's  interest  In  the  stock 


of  goods.  These  creditors  had  a  Hen  as  a 
result  of  the  statute,  on  Anderson's  interest 
and  Elledge's  Interest — the  entire  stock. 
When  Anderson  paid  them  he  acquired  their 
lien,  inclndlng  their  lien  on  Anderson's  in- 
terest 

What,  then,  became  of  Anderson's  Inter- 
est? Where  was  it?  It  was  represented  by 
the  fund  Elledge  had  paid  to  the  adminis- 
trator. This  payment  was  made  on  the  faith 
of  the  bond  executed  by  the  administrator 
and  by  Mrs.  Anderson  that  they  would  save 
Elledge  harmless  from  the  demands  of  An- 
derson's creditors. 

Said  sum  of  money  so  paid  by  EOledge,  being 
the  proceeds  of  property  charged  by  the  stat- 
ute with  a  trust  In  favor  of  Anderson's  credi- 
tors, could  have  been  followed  and  subjected 
by  the  creditors  In  the  administrator's  hands. 
When  Elledge  paid  the  creditors  he  became 
subrogated  to  this  right  of  theirs.  He  has 
traced  part  of  the  fund  and  fotmd  it  in  a 
Pulaski  bank,  and  we  think  he  is  entitled  to 
hold,  it 

The  entire  theory  of  the  defendant  rests 
on  the  idea  that  Elledge  was  merely  a  gen- 
eral creditor  of  Anderson  as  to  the  sums  in 
which  be  was  mulcted  for  Anderson's  mer- 
cantile debts,  and  it  Is  accordingly  urged 
his  claim  could  not  have  priority  over  the 
widow's  claim  for  a  year's  support.  The 
argument  for  the  widow  entirely  overlooks 
the  right  of  Elledge  to  be  substituted  to  the 
rights  and  remedies  of  the  creditors  paid  by 
him,  and  is  for  this  reason  unsound. 

[2]  Complainant's  bill  states  the  facts  ful- 
ly. While  It  does  not  In  so  many  words  pre- 
sent the  theory  upon  which  we  have  conclud- 
ed the  bill  should  be  maintained,  under  the 
prayer  for  general  relief  the  court  thinks 
it  proper  to  sustain  the  bill  for  the  reasons 
herein  stated. 

Decree  of  the  chancellor  affirmed,  with 
costs. 


COHN  V.  HITT  etaL 
(Supreme  Court  of  Tennessee.    Jan.  16,  1916.) 

1.  BUXB  AND  NOTKS  «=»301  —  Insobsbbs  — 
Rights  of. 

A  prior  indorger  of  a  note  payable  to  a  giv- 
en bank  is  not  discharged  because  the  maker 
took  the  note  to  a  discount  broker,  engaged  him 
to  secure  its  discount  and  the  broker  in  the  usu- 
al course  of  business  indorsed  the  same,  for 
there  was  no  diversion  of  the  proceeds  of  the 
note  and  the  Uability  of  the  first  indorser  was 
in  no  way  changed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  706-721;  Dec.  Dig.  <8=> 
801.] 

2.  Bnxa  AND  NoTXB  €=9298— Indobseb's  Lia- 

BIUTT. 

Negotiable  Instruments  Law  (Laws  1899,  & 
94)  8  64,  declares  that  a  person  who  places  his 
signature  in  blank  upon  an  instrument  before 
delivery  is  Uable  as  an  indorser,  while  section 
68  declares  that  as  respects  one  another,  tndors- 
ers  are  liable  prima  facie  in  the  order  in  wliich 
they  indorse,  but  evidence  is  admissible  to  show 
that  as  between  themselves  they  have  agreed 
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otherwise.  Defendant  indorsed  a  note  for  the 
accommodation  of  the  maker  and  thereafter,  to 
secure  its  discount,  complainant  also  indorsed  it 
There  was  no  evidence  of  any  agreement  where- 
^  complainant  should  be  primarily  liable. 
Held,  that  as  there  was  no  diversion  of  the  note, 
defendant  was,  both  under  the  statute  and  at 
common  law,  liable  to  complainant,  who  was 
forced  to  pay  the  note  at  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  739;   Dec.  Dig.  «=»298.] 

Appeal  from  Chancery  Court,  Davidson 
County;    John  Allison,  Chancellor. 

Suit  by  S.  Cobn  against  TJ.  M.  Hitt  and 
one  Gupton.  From  a  decree  for  oomplainant, 
Oupton  alone  appeals.    Affirmed. 

W.  R.  Chambers  and  James  B.  Newman, 
both  of  Nashville,  for  appellant  Nathan 
Cobn,  of  Nash\'llle,  for  appellee. 

WIIililAMS,  J.  This  suit  was  Instituted 
by  complainant,  Cohn,  to  recover  on  a  note 
for  $3,000  against  Hitt,  as  maker,  and  Gup- 
ton as  first  Indorser. 

Hitt  applied  to  Cohn  to  aid  him  In  borrow- 
ing $3,000,  asking  whether  If  he,  Hitt,  should 
procure  his  own  note  to  be  Indorsed  by  Gup- 
ton, Cohn  could  get  It  discounted  at  the 
Fourth  National  Bank.  After  making  In- 
quiry as  to  Gupton's  financial  standing,  Cohn 
agreed  that  if  Hitt  would  bring  him  a  note 
payable  to  that  bank  and  so  Indorsed  be 
would,  for  a  fee  of  $100  (Cohn  being  a  licens- 
ed securities  dealer),  take  the  note  to  that 
bank  and  procure  It  to  be  discounted.  This 
was  done,  the  bank.  In  accordance  with  Its 
custom,  requiring  Cohn  to  Indorse  the  note, 
he  being  a  customer  of  that  bank.  It  was 
explained  to  Cohn  by  Hitt  that  both  he  and 
Gupton  were  customers  of  another  national 
bank,  and  It  was  preferred  that  the  discount 
be  made  In  the  Fourth  National  Bank  so  that 
the  lines  of  credit  of  Hitt  and  Gupton  In 
their  own  bank  would  not  be  affected  or  In- 
terfered with.  Hitt  went  to  the  bank  of  dis- 
count with  Cohn,  but  did  not  actually  see 
Cohn  Indorse  the  note.  Cohn  received  $2,- 
955  (6  per  cent.  Interest  being  deducted)  from 
the  discount  clerk,  and  handed  same  to  Hitt, 
who  paid  Cohn  his  fee. 

The  note  was  renewed  several  times;  on 
the  first  and  every  occasion  Gupton's  name 
preceded  that  of  Cohn  as  indoraer.  When 
the  original  note  was  taken  up  by  the  first 
renewal,  Hitt  became  aware  of  the  actual 
fact  of  Cohn's  Indorsement,  though  from  the 
outset  be  presumed  that  Cohn  would  be  re- 
quired. In  accordance  with  the  course  of  busi- 
ness, to  indorse,  and  that  he  would  according- 
ly do  so.  Gupton  did  not  know  of  the  In- 
dorsement of  the  several  Instruments  by 
Cohn. 

The  chancellor  decreed  In  favor  of  com- 
Idalnant  COhn  against  both  defendants,  bat 
Gupton  only  has  appealed. 

[I]  His  first  contention  Is  that,  since  he 
did  not  execute  the  note  with  the  expectation 
or  understanding  that  Cohn  would  figure  In 
the  transaction,  or  know  that  Cohn  had  done 


so,  the  latter  could  not,  by  his  own  act,  bring 
about  privity  with,  or  liability  on  the  part 
of,  appellant.  We  can  see  no  bearing  that 
those  facts  have  upon  the  rights  of  the  par- 
ties. If  the  note,  after  the  signature  of  Gup- 
ton was  obtained,  was  diverted  by  being  used 
with  a  person  or  at  a  bank  of  discount  other 
than  the  one  agreed  upon,  there  mi^t  be 
room  for  a  contention  of  nonliability  on  the 
part  of  appellant  Perkins  v.  Ament  2  Head 
(39  Xenn.)  116;  Hlckerson  y.  Raiguel,  2 
Heisk.  (49  Tenn.)  829,  334;  Hermitage  Na- 
tional Bank  T.  Carpenter,  131  Tenn.  136, 
142,  174  S.  W.  263.  But  all  that  was  done 
was  but  in  furtherance  of  a  discounting  at 
the  bank  agreed  on  at  the  time  Gupton  In- 
dorsed the  note. 

No  change  In  the  mere  subordinate  steps 
In  the  plan  for  raising  the  money  on  a  note 
thus  Indorsed  for  accommodation  will  consti- 
tute a  diversion.  If  the  note  effected  the 
substantial  purpose  for  which  It  was  design- 
ed by  the  parties,  the  indorser,  though  one 
for  accommodation,  cannot  defend  on  the 
ground  that  the  accommodation  was  not  ef- 
fected In  the  precise  manner  cmitemplated, 
where,  as  here,  his  Interests  have  not  been 
prejudiced.  1  Daniel,  Neg.  Inst  (6th  Kd.) 
S  793. 

[2]  The  next  Insistence  Is  that  Cohn  most 
be  treated  as  a  Joint  indorser,  and  therefore 
cosurety,  so  to  speak,  with  appellant:  and, 
though  it  Is  conceded  that  Ck>hn  purchased  of 
the  payee  bank  and  took  a  transfer  of  the 
last  renewal  note  at  Its  maturity.  It  Is  argued 
that  he  is  entitled  to  recover  from  appellant 
no  more  than,  one-half  of  the  amount  of  the 
note. 

At  an  early  day  It  was  held  In  this  state, 
following  the  decision  of  the  Supreme  Court 
of  the  United  States  In  McDonald  v.  Magrud- 
er,  8  Pet  474,  7  Ia  Ed.  744,  that  a  prior  In- 
dorser is  liable  to  every  person  whose  name 
Is  placed  on  the  note  subsequent  to  his  own, 
and  who  has  been  compelled  to  pay  its 
amount 

"This  is  the  regular  course  of  badnesB,  when 
notes  are  indorsed  for  value ;  nor  is  the  case  al- 
tered, as  it  is  contended,  where  the  indorsements 
are  made  for  the  accommodation  of  the  drawer. 
Where  there  is  no  contract  between  the  parties, 
other  than  is  created  by  their  respective  indorse- 
ments provided  by  the  act  of  indorsement,  the 
first  indorser  gives  his  ncune  to  the  maker  of 
the  note  for  the  purpose  of  using  it  in  order  to 
raise  the  money  mentioned  on  its  face;  he 
makes  himself  responsible  for  the  whole  sum, 
upon  the  sole  credit  of  the  maker.  His  under- 
taking is  undivided,  and  he  is  responsible  for 
the  whole."  Marr  ▼.  Johnson,  9  Yerg.  (17 
Tenn.)  1;  Wallace  v.  Greenlaw,  9  Lea  (77 
Tenn.)  115. 

The  Negotiable  Instrument  Law  (Act  1899, 
c.  94)  recognises  and  embodies,  and  does  not 
change,  this  rula    Thus: 

"See.  64.  Where   a  person,   not  otherwise  a 

party  to  an  instrument,  jiloces  thereon  his  aigna- 
ture  in  blank  before  delivery,  he  is  liable,  as  in- 
dorser, in  accordance  with  the  following  rules : 
"1.  If  the  instrument  is  payable  to  the  order 
of  a  third  person,  he  k  liable  to  the  payee  and  to 
all  subsequent  patties.    •  .  •    •  " 
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Section  68  defines  the  rights  and  UabllltleB 
of  indorsers*  Inter  sese: 

"As  respects  one  another,  indoraera  are  liable 
prima  facie  in  the  order  in  which  they  tndorae ; 
but  evidence  ia  admissible  to  show  that  as  be- 
tween or  among  themselves  they  h'are  agreed 
otherwise." 

This  refers  to  irregular  or  accommodation 
Indorsers  as  well  as  regular  indorsers.  With- 
out proof  of  an  agreement  prior  indorsers 
for  accommodation  are  liable  in  solldo  to 
a  subsequent  Indorser  who  has  paid  the  note. 
The  law  fixes  their  prima  facie  liability  in 
accordance  with  the  order  of  their  names  on 
the  paper.  In  re  McCord  (D.  C.)  174  Fed.  72 ; 
Goldman  t.  Goldberger,  206  Fed.  877,  126 
C.  C.  A.  35 :  Wilson  v.  Hendee,  74  N.  J.  Law, 
640,  66  Atl.  413;  State  Bank  t.  Kahn,  49 
Misa  Rep.  600,  98  N.  Y.  Sup.  868;  Harris 
T.  Jones,  23  N.  D.  488, 136  N.  W.  1080. 

It  is  not  claimed  that  there  existed  any 
agreement  between  the  indorsers,  express  or 
iuipUed,  tending  to  change  this  order  of 
liability.  Indeed,  the  proof  and  theory  of 
aiH>eUant  Is  that  he  did  not  even  know  of  the 
Indorsement  by  Cohn,  and  the  latter  express- 
ly stipulated  that  the  note  should  be  deliver- 
ed to  blm  with  the  name  of  Oupton  Indorsed 
thereon.    Harris  ▼.  Jones,  supra. 

Other  assignments  of  error  are  disposed  of 
in  a  memorandnm  for  decree.    Affirmed. 


In  re  FORKED  DEER  DRAINAGE  DIST. 
(Supreme  Ooart  of  Temiessee.    Jan.  13,  1916.) 

1.  DbAIHS    «a»14   —   DHAIKAOX    DiBTBIOTS  — 

CouNTT  Courts. 

Laws  1909,  c.  IBS,  as  amended  by  Laws 
1915,  c.  61,  provides  tliat,  where  lands  included 
in  a  drainage  district  shall  lie  in  several  conn- 
ties,  the  county  court  of  any  one  of  the  coun- 
ties has  jurisdiction  to  create  and  establish  such 
district  without  the  necessity  of  resorting  to 
the  county  coaits  of  other  couatieB  for  concur- 
rent or  ancillary  action.  Const,  art.  2,  i  29, 
declares  that  the  General  Assembly  shall  have 
power  to  authorize  the  several  connties  and  in- 
corporated towns  to  impose  taxes  for  county 
and  corporation  pvrpoeee.  Held,  that  the  con- 
stitutional provinon  applies  only  to  taxes,  and 
not  to  special  assessments;  hence  the  Legisla- 
ture could  validly  give  the  county  court  juris- 
diction over  proceedings  to  establish  a  drainage 
district  lying  in  several  connties,  since  in  the 
absence  of  restriction,  the  Legislature's  power 
is  plenary,  and  drainage  districts,  being  govern- 
mental agencies,  need  not  coincide  with  county 
lines. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  U  6,  6;   Dec.  Dig.  «=>14.] 

2.  Dkaias  «=9l— Powkb  to  Estabubh. 

In  the  absence  of  restriotioa,  the  Legis- 
lature has  jplenary  power  over  the  establish- 
ment of  drainage  districts. 

[Ed.  Note. — For  other  cases,  see  Drains,  Gent. 
Dig.  S  1;    Dec.  Dig.  «8=>1.] 

3.  Dbains  '«=>6&—  Dbaiitaok  District  -~  Na- 
ture or. 

A  drainage  district  is  a  governmental  agen- 
cy to  which  power  to  levy  special  assessments 
may  be  properly  delegated.   ' 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  T2;  Dec.  Dig.  «=»66wl 


Appeal  from  Circuit  Court,  Gibson  Coantgr ; 
Thomas  E.  Harwood,  Judge. 

Petition  for  the  establishment  of  the  Fork- 
ed Deer  Drainage  District.  The  county  court 
dismissed  the  petition,  and  on  appeal  to  the 
drcolt  court  the  ruling  was  upheld,  and  pe- 
titioners appeal.    Reversed  and  remanded. 

Deason,  Elder  &  Holmes,  of  Trenton,  for 
appellee. 

WILLIAMS,  J.  A  petition  was  filed  In 
the  county  court  of  Gibson  county,  seeking 
to  have  created  a  drainage  district  for  the 
improvement  of  lands  along  the  middle  fork 
of  the  Forked  Deer  river  In  the  connties  of 
Madison,  Gibson,  and  Crockett,  the  procedure 
being  that  set  forth  In  Act  1909,  c.  185,  as 
amended  by  Act  1915,  c.  61. 

The  county  court  held  that  It  was  without 
jurisdiction  and  power  in  the  premises,  and 
declined  to  aot  On  appeal  to  the  circuit 
court  this  ruUng  was  upheld. 

The  amendatory  act  of  1915  undertook  to 
prescribe  an  additional  method  of  procedure, 
and  to  give  the  county  court  of  any  one  of  the 
counties,  in  which  such  district  might  In  part 
be  located.  Jurisdiction  to  create  and  establish 
such  a  district  without  the  necessity  of  re- 
sorting to  the  county  courts  of  the  other 
counties  for  concurrent  or  ancillary  action. 

The  adverse  Judgments  of  the  lower  courts 
were  based  on  the  idea  that,  because  some  of 
the  tracts  of  land  sought  to  be  included  in 
the  proposed  district  lay  wholly  in  Crockett 
or  Madison  county,  and  were  owned  by  res- 
idents of  these  counties,  it  was  not  constitu- 
tionally competent  for  the  Legislature  to  im- 
pose on  the  court  of  a  single  county  the  duty 
of  creating  and  establishing  the  proposed  dis- 
trict 

The  amendatory  act  undertakes  to  vest  la 
such  court  full  power  to  appoint  a  dvll  engi- 
neer, viewers  to  assess  damages,  commission- 
ers to  make  assessments  and  apportion  the 
same  on  the  lands  affected,  all  as  fully  as  if 
the  district  lay  entirely  within  one  county, 
and  also  to  provide  that  such  court  may 
make  the  final  assessments  on  the  lands  in 
all  of  the  counties,  the  assessment  sums  to 
be  collected  by  the  county  trustees  of  the 
several  counties  so  tar  as  there  were  affected 
lands  lying  in  their  respective  counties,  and, 
when  collected,  to  pay  out  the  same  on  war- 
rants to  be  drawn  by  the  Judge  or  chairman 
of  such  court  The  assessments  are  made 
liens  upon  the  lands. 

[1]  Is  It  within  the  power  of  the  Legisla- 
ture, under  the  Constitution,  to  vest  in  a 
singly  county  court  the  powers  thus  attempt- 
ed to  be  granted? 

The  original  act  of  1009,  c.  186,  was  un- 
der review  in  State  ex  reL  t.  Powers,  124 
Tenn.  553,  137  S.  W.  1110,  and  there  upheld 
as  constitutionaL 

One  ground  of  attack  on  the  original  act  in 
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that  case  was  that  It  was  Tlolatlre  of  article 
2,  S  29,  of  the  Constitution,  which  provides: 

"The  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated 
towns  in  this  state,  to  impose  taxes  for  county 
and  corporation  purposes  respectively,  in  such 
manner  as  may  be  prescribed  by  law^  and  all 
property  shaU  be  taxed  according  to  its  value, 
upon  the  principles  established  in  regard  to  state 
taxation. 

The  court  held  that  the  act  made  provision 
for  the  levying  of  special  assessments,  and 
not  of  "taxes"  within  the  meaning  of  that 
word  In  this  constitutional  provision,  follow- 
ing Arnold  t.  Knoxvllle,  110  Tenn.  195,  90 
S.  W.  469,  8  li.  R.  A.  (N.  S.)  887,  6  Ann.  Cas. 
881,  In  distinguishing  special  Improvement  as- 
sessments from  taxes. 

In  respect  of  taxes,  proper,  we  have  a  line 
of  cases  holding  distinctly  that  the  power  to 
levy  taxes  can  be  delegated  by  the  Legisla- 
ture only  to  counties  and  Incorporated  towns. 
Smith  V.  Carter,  181  Tenn.  1,  178  B.  W.  430, 
and  cases  therein  dted. 

The  case  of  Smith  y.  Carter  Involved  an 
efFort  to  vest  a  power  to  tax  In  a  board  of 
commissioners  of  a  road  Improvement  dis- 
trict who  were  not  agencies  of  a  county ;  the 
proposed  district  being  composed  of  fraction- 
al parts  of  two  counties.  In  the  Instant  case 
we  do  not  have  to  deal  with  a  delegation  of 
the  taxing  power  proper;  If  so,  the  doctrine 
of  Smith  T.  Carter  would  compel  an  affirm- 
ance of  the  Judgment  below.  In  such  case 
the  constitutional  provision  Is  specific,  (flear- 
ly  applicable  and  inhibitory. 

But  we  conceive  that  the  case  Is  different 
where  the  power  Involved  Is  that  of  levying 
and  collecting  special  assessments.  We  know 
of  no  constitutional  provision  which  quallfles 
or  interdicts  the  power  of  the  liCgislatnre  In 
that  regard.  If  there  Is  not,  the  power  Is 
plenary. 

[2]  Such  drainage  districts  are  govemmen- 
tal  agencies,  and  the  powers  respecting  such 
are  properly  to  be  delegated  to  counties  or 
to  any  other  body  the  Legislature  may  see 
fit 

It  would  be  entirely  competent  for  the 
I>egislature  directly  to  delimit  a  body  of 
lands  and  appoint  commissioners  to  perform 
all  the  requisite  functions  that  are  usually 
delegated,  and  performed  by  assessors  and 
commissioners  chosen  by  the  people  of  the 
district  or  some  local  authority.  People  t. 
Sacramento  Drainage  District,  165  Cal.  373, 
103  Paa  207 ;  State  ex  reL  v.  Cummlngs,  130 
Tenn.  666,  172  S.  W.  290,  L.  R.  A.  1916D,  274. 

"In  fact,  historically,  such  was  the  onnnal 
method  adopted  when,  iu  the  reign  of  Henry 
VIII,  the  first  statute  was  passed  providing  for 
the  construction  of  sewers,  drains,  and  other 
improvements  designed  to  reclaim  swamp  lands 
(St  23  Hen.  Vlfl,  c.  5,  par.  1  [1531]),  and 
such  is  the  method  stiU  adopted  in  many  of  the 
states  of  this  nation.  It  is  in  accord  with  the 
progressive  spirit  of  our  government  to  give  to 
the  people,  or  any  part  of  them,  the  largest  pos- 
sible control  in  matters  peculiarly  affecting 
them  and  their  interests.    It  is  a  concession  to 


this  spirit,  and  not  the  compulsion  of  the  law. 
which  prompts  the  Legislature  to  give  the  land- 
owners so  large  a  voice  in  the  management  of 
these  affairs."  People  v.  Sacramento  Drainage 
District,  supra. 

[3]  The  power  to  construct  drainage  canals, 
when  delegated  because  of  sucii  considera- 
tions, need  not  be  devolved  on  a  county  or  a 
municipality ;  it  may  be  conferred,  along 
with  the  power  to  specially  assess  therefor, 
upon  any  person  or  body  upon  which  the 
Legislature  may  see  fit  to  grant  It  Br.vant 
V.  Bobbins,  70  Wis.  258,  35  N.  W.  545;  Mar- 
tin V.  Tyler,  4  N.  D.  278,  60  N.  W.  392,  25  L. 
R.  A.  838 ;  9  R.  0.  L.  620,  642. 

"The  fact  that  the  lands  ma^  be  situated  in 
more  than  one  county  cannot  affect  the  power  of 
the  state  to  delegate  authority  for  the  estab- 
lishment of  a  reclamation  district  to  the  super- 
visors of  the  county  containing  the  greater  part 
of  the  lands.  Such  authority  may  be  lodged  in 
any  board  or  tribunal  which  the  Legislature 
may  designate."  Hagar  v.  Reclamation  Dis- 
trict, Ul  U.  S.  701,  4  Sup.  Ct.  663,  28  h.  Ed. 
669;  Reclamation  District  v.  Hagar,  66  Cal. 
54,  4  Pac.  915 ;    Shaw  v.  State,  97  Ind.  28. 

The  fact  that  lands  affected  and  assessed 
for  the  cixtstruction  of  a  ditch  lie  In  two  or 
more  counties  does  not  affect  the  authority 
and  duties  of  the  commissioners  appointed 
by  the  court  of  the  county  where  the  proceed- 
ings were  instituted  to  construct  the  ditch 
In  its  entirety,  and  assess  all  lands  affected, 
whether  in  that  or  adjoining  counties,  in  ac- 
cordance with  a  drainage  law  under  which 
the  ditch  is  established.  Crist  t.  State  ex 
rel.  Whltmore,  97  Ind.  389 ;  Hudson  v.  Buncli, 
116  Ind.  63,  18  N.  B.  300. 

The  county  court  is  to  be  considered,  there- 
fore, as  the  delegate  of  the  state.  On  It  is 
imposed  a  special  authority,  conferred  for  a 
special  purpose,  beyond  those  exercised  by  It 
ordinarily  and  within  the  limits  of  the  coun- 
ty for  which  it  sits.  This  special  authority 
comes  from  the  state,  the  power  of  which, 
touching  the  subject-matter,  is  not  limited,  or 
embarrassed  In  execution,  by  county  lines. 

Biding  error  In  the  Judgement  of  the  cir- 
cuit court.  It  Is  reversed,  with  a  remand  for 
further  proceedings  In  accord  with  what  Is 
herein  ruled. 


MINTON  T.  WILKERSON  et  aL 
(Supreme  Court  of  Tennessee.    Jan.  22,  1916.> 

1.  Equitt  «=3381  — Pbacxick  — Speoui.  Is- 
sues. 

Generally,  when  in  an  equity  case  there 
are  several  issues  of  fact  submitted  to  a  Jury, 
they  must  find  on  all  or  none,  and  a  verdict  on 
one  or  more  is  not  valid. 

[Ed.  Note.— For  other  cases,  see  EJquity,  CenL 
Dig.  H  813-817 ;   Dec.  Dig.  <8=»381.] 

2.  EQurrr  «=»381  —  Pkacticb  —  Speciax.  Ib- 

SUES. 

In  a  suit  to  recover  complainant's  alleged 
interest  in  the  estate  of  liis  wife,  where  he  at- 
tacked the  validity  of  his  release  of  the  same, 
and  the  jury,  to  which  special  issues  of  fact 
were  submitted,  found  in  favor  of  the  validity 
of  the  release,  but  failed  to  find  on  issues  as 
to  separation  of  complainant  and  his  wife  pre- 


4=9For  other  casaa  ■««  ume  topic  and  KBT-NUMBSR  In  all  Key-Numbered  Digests  an^4ndex««     , 

by  Google 


Digitized  by ' 


TeniO 


MINTON  T.  WXLK£BSOX 


239 


sented  hj  defendants,  the  failure  is  immaterial 
and  will  not  deprive  defendants  of  a  decree  in 
their  favor. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  813-817;    Dec  Dig.  «=381.] 

S.  Affbax  ahd  Ebbob  «=>007  —  Rbvibw  — 

FiRUINOS. 

Where  complainant  did  not  move  for  a  new 
trial  and  preserve  the  evidence  in  a  bill  of  ex- 
ceptions, the  finding  of  the  jury  against  him  on 
issues  submitted  in  an  equit?  case  must  be  deem- 
ed by  the  appellate  court  as  warranted  by  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fH  2809,  2911-2916,  8673, 
3674,  3676,  3678 ;   Dec  Dig.  «=»907.] 

Error  to  Chancery  Coort,  Davidson  Coun- 
ty;  Jna  Allison,  Chancellor. 

Bill  by  O.  B.  Minton,  by  next  friend, 
against  J.  Morgan  Wllkerson  and  others. 
The  case  being  tried  before  a  Jury  on  Issues 
of  fact,  there  was  a  disagreement,  whereupon 
defendants  moved  for  a  decree  in  their  fav- 
or upon  the  verdict,  which  was  denied,  and 
they  bring  error  and  certiorari.  Reversed 
and  remanded. 

W.  D.  Covington  and  H.  A.  Luck,  both  of 
Nashville,  for  complainant.  Samuel  N.  Har- 
wood  and  Frank  P.  Bond,  both  of  NashvlUe, 
for  defendanta 

WILLIAMS,  J.  The  bill  of  complaint  was 
filed  by  Minton,  by  next  friend,  against  the 
administrator  of  the  estate  of  complainant's 
wife,  to  recover  the  sum  of  $4,000  left  by  that 
decedent,  basing  the  claim  on  marital  right. 
The  bill  set  forth  that  Minton  was  of  such 
unsound  mind  as  to  be  Incapable  of  transact- 
ing business ;  that  three  days  after  the  death 
of  complainant's  wife,  defendant  WUkerson, 
her  brother,  accompanied  by  an  attorney,  vis- 
ited him  while  he  was  confined  to  his  bed  as 
a  helpless  invalid;  that  his  mind,  by  reason 
of  sickness  and  a  constant  use  of  drugs,  was 
weakened  so  that  he  was  Incapable  of  under- 
standing the  nature  of  the  transaction;  that 
be  was  caused  by  these  visitors  to  execute  a 
release  of  his  interest  In  the  estate  of  his 
wife,  which  release  was  impeached  for  fraud, 
and  prayed  to  be  annulled  as  void. 

The  defendants  answered,  denying  that  the 
release  was  fraudulent,  and  setting  fortli 
acts  of  violence  to,,  and  of  111  treatment  and 
I>ersonal  abuse  by  complainant  of,  his  wife 
in  her  lifetime,  which  had  caused  her  to 
leave  and  live  separate  from  him,  and  that 
the  fund  sought  to  be  recovered  was  acquired 
after  such  separation,  which  was  not  fol- 
lowed by  a  reunion.  The  defense  was 
pitched  on  the  provisions  of  Code  (Shannon) 

1  4240,  as  construed  In  Cooper  t.  Maddox, 

2  Sneed  (34  Tenn.)  135,  149. 

The  case  was  tried  before  a  Jury  on  Issues 
of  fact  submitted. 

Complainant  submitted  five  Issues,  all  of 
which  related  to  the  validity  of  the  release, 
and  in  responses  made  to  all  of  them  the 


Jury,  found  against  complainant  and  In  favor 
of  the  validity  of  the  release. 

The  defendants  submitted  eight  Issues,  re- 
lating to  a  separation  and  the  cause  thereof, 
and  to  the  dates  when  the  fund  was  acclulred. 
To  some  of  these  Issues  of  the  defendants 
the  Jury  replied,  "We  cannot  agree." 

The  complainant  moved  for  a  decree  non 
obstante  veredicto,  which  motion  was  denied, 
and  then  that  a  mistrial  be  entered,  which 
motion  was  also  refused. 

The  defendants  moved  for  a  decree  In  their 
favor  upon  the  verdict,  which  the  chancellor 
declined,  and  they  have  sued  out  writs  of 
error  and  certiorari  to  review  the  ruUngs  of 
the  chancellor. 

[1]  A  basic  contention  of  the  complainant 
Is  that  because  the  Jury  reported  their 'dis- 
agreement on  certain  of  defendants'  Issues, 
the  verdict  was  vitiated,  and  no  relief  in  be- 
half of  defendants  can  be  predicated  on  It. 
In  our  view  the  solution  of  this  question  Is 
decisive  of  the  case. 

The  general  ru}e  imdoubtedly  Is  that  when 
In  an  equity  case  there  are  several  Issues  of 
fact  submitted  to  a  Jury,  they  must  find  all 
or  none,  and  may  not  find  on  one  or  more 
and  disagree  on  another  and  the  verdict  be 
valid.  Berry  v.  Wallen,  1  Overton  (1  Tenn.) 
186;  Auncelme  v.  Auncelme,  Cro.  Jac.  31; 
11  Enc.  PI.  &  Pr.  710. 

[2]  However,  the  failure  of  the  Jury  in  an 
equity  case  to  agree  upon  or  respond  to  an 
Issue  which  is  ab  initio  Immaterial. (38  Cyc. 
1924),  or  which  becomes  immaterial  in  view 
of  the  finding  on  other  Issues  (independent  of 
and  not  in  confiict  vrith  the  one  unresponded 
to),  does  not  vitiate  the  verdict,  when,  taken 
as  a  whole,  the  findings  are  suffldently  com- 
prehensive to  support  a  decree  which  proper- 
ly disposes  of  the  whole  case.  Sears  v.  Sears, 
45  Tex.  557;  Coons  v.  Lain  (Tex.  Civ.  App.) 
168  S.  W.  981;  Brown  v.  Milwaukee,  etc., 
Co.,  148  Wis.  98,  183  N.  W.  589;  Columbus 
Power  Co.  v.  aty  Mills  Co.,  114  Ga.  558,  40 
S.  m  800. 

The  case  last  dted,  an  equitable  action  in 
relation  to  a  Ijackflow  of  water,  was  sub- 
mitted to  a  Jury  upon  special  Issues,  upon 
which  Judgment  was  rendered  for  defendant. 
Two  Issues  were  presented  by  plalntlS  re- 
specting the  natural  and  present  head  and 
fall  on  the  property  of  defendant,  to  each  of 
which  the  Jury  answered,  "We  do  not  know." 
The  defendant  submitted  an  issue  as  to  its 
prescriptive'  right  to  backflow  the  lands, 
which  was  found  In  Its  favor.  The  <»urt, 
on  appeal,  held  that: 

"The  answer  with  respect  to  the  prescriptive 
right  of  the  Mills  Company  was  conclusive  of 
the  whole  case,  and  sufficient,  in  and  of  itself, 
to  defeat  the  plaintiffs  action'' 

— and  that  the  other  issues  were  rendered 
immaterial. 

So,  in  the  case  under  consideration.  It  may 
be    admitted   that    defendants'    issues,    not 
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agreed  on  or  properly  replied  to,  would  hare 
been  material  had  the  Jury  not  held  against 
complainant  on  the  Issues  submitted  as  to  the 
validity  of  the  release.  But  any  cause  of  ac- 
tion, when  or  if  conceded  to  exist,  was  found 
to  have  been  satisfied  and  released,  and  the 
essential  foundation  for  a  decree  on  the  mer- 
its was  aftorded  by  the  findings.  The  issues 
as  to  that  may  well  be  termed  the  para- 
mount issues  in  such  case.  Hie  other  issues 
became  immaterial,  if  the  issues  as  to  pay- 
ment or  release  were  based  on  adequate 
proof. 

[3]  The  complainant  did  not  mote  for  a 
new  trial  and  preserve  the  evidence  in  a  bill 
of  exceptions,  and  therefore  the  finding  of 
the. Jury  on  such  Issues  must  be  deemed,  by 
us  on  appeal,  to  have  been  Justified  by  the 
evidence.  Scruggs  v.  Helskell,  95  Tenn.  465, 
32  S.  W.  386. 

The  chancellor  was  in  error  In  not  re- 
sponding to  defendants'  motion  by  decreeing 
in  their  favor  on  the  findings.  Reversed, 
with  remand  to  the  lower  court  for  proceed- 
ings In  accord  herewith. 


RICHMOND  TTPE   &   ELECTROTIPH 
FOUNDRY  V.  CARTER  et  al. 

(Supreme  Court  of  Tennessee.    Jan.  22,  1016.) 

1.  Repubvin  €=s»8— Actions— Right  to  Hair- 
tain.  , 

A  mere  equitable  title  will  not  support  re- 
plevin. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  K  45-68;  Dec  Dig.  <S=»8.] 

2.  Chattel    Mobtqaoes    i8=»205  —  Replevin 
®=8— Equitabi^  Abbionments. 

Where  notes  secured  by  a  chattel  mortgage 
were  indorsed,  but  the  mortgage  was  not  assign- 
ed, the  notes,  while  carrying  with  tbem  the 
equitable  title  to  the  mortgage,  did  not  carry 
such  title  as  would  warrant  the  holder  in  main- 
taining replevin  in  his  own  name  for  the  mort- 
gaged chattels. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

§ages.  Cent.  Dig.  §§  452,  453:    Dec.  Dig.  <g=» 
05:   Replevin,  Cent.  Dig.  |S  45-68;   Dec  Dig. 
«s>8.] 

3.  Apfkai,  and  Erbob  <S9718,  718— Recobi>> 

.    Necessitt  of  Hiu.  of  Exceptions, 

In  the  absence  of  an  assignment  of  error 
and  a  bill  of  exceptions  presenting  the  guestiou 
of  the  refusal  of  an  amendment,  the  matter  can- 
not be  reviewed,  though  the  action  appeared  in 
the  motion  for  new  trial;  that  being  a  mere 
pleading  (knd  not  evidence  of  what  occurred  on 
the  trial. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2379,  2463,  2645,  205% 
2957,  2068-2082,  3480;  Dec.  Dig.  «=s>713,  710.] 

Certiorari  to  Court  of  Civil  Appeals. 

Replevin  by  the  Richmond  Type  &  Electro- 
type Foundry  against  George  Carter  and 
others.  A  Judgment  for  defendants  was  re- 
versed by  the  Court  of  Civil  Appeals,  and 
defendants  bring  certiorari.  Writ  granted, 
and  Judgment  of  Court  of  Civil  Appeals  re- 
versed, and  that  of  circuit  court  affirmed. 


Gamett  S.  Andrews,  of  NashviUe,  for 
plaintlfT.  A.  F.  Whitman,  of  Na^viUe,  for 
defendants. 

OREBN,  J.  TtalB  is  an  action  of  replevin 
brought  to  recover  certain  printing  ma- 
chinery from  George  Carter  and  Mike  Hol- 
loran,  deputy  shertfTs  of  Davidson  county. 
The  oflScers  levied  on  the  said  equipment  un- 
der attachment,  and  the  plaintift  brought 
this  suit,  claiming  to  be  entitled  to  the  pos- 
session thereof.  There  was  a  Judgment  for 
defendants  below.  The  Court  of  Civil  Ap- 
peals reversed  this  Judgment,  and  the  de- 
fendants have  filed  a  petition  for  certiorari. 

It  appears  that  the  equipment  of  a  pub- 
lishing company  In  Nashville,  known  as  the 
Dally  Record  Company,  was  sold  to  R.  H. 
Xancey,  Jr.  Yancey  executed  purchase-mon- 
ey notes  for  the  said  equipment,  and  to  se- 
cure the  payment  of  these  notes  likewise  ex- 
ecuted a  mortgage  on  the  equipment  to  the 
DaUy  Record  Company.  It  seems  that  the 
Daily  Record  Company  was  indebted  to  the 
Richmond  Type  &  Electrotype  Company,  the 
plaintiff  in  this  sxilt,  and  transferred  the 
Yancey  notes  to  the  plaintift  to  secure  Its 
Indebtedness  to  plaintiff.  There  was  no  as- 
signment by  the  Dally  Record  Company  to 
the  plalntur  of  the  mortgage  made  to  the 
Daily  Record  Company  by  Yancey  to  secure 
the  payment  of  these  notes. 

An  attachment  was  levied  on  this  printlngr 
outfit  by  certain  creditors  of  the  Daily  Rec- 
ord Company,  and  under  this  attadiment 
the  defendant  officers  had  possession  of  the 
property  "when  it  was  replevlned  herein  by 
the  plalntier. 

The  principal  defense  is  that,  inasmuch  as 
no  assignment  of  the  mortgage  securing  these 
Yancey  notes  was  made  to  the  plaintiff,  plain- 
tiff never  became  vested  with  such  a  prop- 
erty right  in  the  machinery  as  to  enable  it 
to  maintain  with  reference  thereto  an  ac- 
tion of  replevin  at  law.  ,  The  Yancey  notes 
were  transferred  by  the  Daily  Record  Com- 
pany to  the  plaintiff,  and  it  is  Insisted  for 
plaintiff  that  such  transfer  of  the  notes  also 
effected  a  transfer  of  the  mortgage  secure 
ing  the  notes  and  conferred  upon  the  plain- 
tiff sufficient  title  to  the  property  to  enable 
it  to  maintain  replevin  as  stated  above.  The 
circuit  Judge  sustained  the  contention  of  the 
defendants.  The  Court  of  Civil  Appeals  re- 
versed this  action  and  rendered  Judgment 
for  the  plaintiff. 

[1,  2]  The  Court  of  Civil  Appeals  based  its 
action  on  the  case  of  Clark  v.  Jones,  93 
Tenn.  641,  27  S.  W.  1009,  42  Am.  St.  B.ep. 
031,  in  which  it  was  held  that  the  transfer 
of  notes  secured  by  a  mortgage  carried  with 
it  the  lien  created  by  the  mortgage.  Clark 
V.  Jones  cited  Graham  t.  McCampbell,  19 
Tenn.  (Meigs)  52,  33  Am.  Dec  126;  Cleve- 
land V.  Martin,  30  Tena  (2  Head)  128;  Rob- 
erts  T.    Francis,   49   Tenn.   (2   Heisk.)    127; 
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Antbony  t.  Smith,  28  Tenn.  (0  Hnmph.)  511 ; 
Thompson  v.  Pyland,  40  Tenn.  (3  Head)  537. 

Clark  ▼.  Jones  and  other  cases,  supra, 
were  all  cases  In  which  the  transferees  of 
notes  secured  hy  mortgage  or  other  liens 
upon  land  came  Into  equity  and  sought  to 
enforce  their  rights  upon  the  land.  In  these 
cases  it  was  held  that  the  transfer  of  such 
notes  so  secured  carried  the  liens  upon  the 
land  without  formal  assignment  of  the  in- 
strument reserving  the  liens.  This  is  true 
in  equity  and  in  courts  of  equity.  Such 
transferrees  are  thus  entitled  to  enforce 
their  liens  so  acquired. 

This,  howerer,  is  a  suit  at  law,  and  the 
question  is  whether  the  plaintlfr  has  such  ti- 
tle to  or  property  In  the  mortgaged  chattels 
as  to  permit  an  action  of  replevin  for  the 
recoTery  tliereof  to  be  brought  in  its  name. 

An  assignee  of  mortgage  notes  to  whom  no 
assignment  of  the  mortgage  itself  is  made 
becomes  merely  the  equitable  owner  of  the 
mortgage  and  ordinarily  cannot  maintain  In 
bis  own  name  an  action  at  law  respecting 
the  property. 

"An  assignee  of  mortgage  notes  la,  however, 
the  mere  equitable  owner  of  the  mortgage,  and 
snch  an  equitable  assignment  will  not  entitle 
him  to  maintain  an  action  at  law  for  conversion 
of  the  property;  snch  an  action  can  be  main- 
tained only  in  ue  name  of  the  mortgagee."  5 
R.  C.  L.  442. 

See  Cndn  v.  Paine,  4  Cosh.  (Mass.)  483, 
50  Am.  Dec-  807;  Baker  t.  Seavey,  163  Mass. 
K>2,  40  N.  E.  883,  47  Am.  St  Eep.  475; 
Bamsdell  v.  Tewksbnry,  73  Me.  197;  Jones, 
Cbnttel  Mortgages,  S  503. 

In  Smith's  Ehc'r*  v.  Mabry,  17  Tenn.  (9 
rerg.)  SIS,  this  court  held  th«t  an  equitable 
title  to  slayes  would  not  soppbrt  an  action 
of  detinue. 

The  same  general  or  special  property  Is 
requisite  for  a  plaintiff  to  maintain  either 
detinue  or  repleyio.  Caruther's  History  of  a 
I^wsolt  (3d  Ed.)  pp.  134,  135.  This  court 
has  likewise  ruled  that  the  equitable  owners 
of  property  could  not  maintain  a  suit  in  re- 
plevln.  Rice  r.  Crow,  68  Tenn.  (6  Heisk.) 
2& 

So  we  must  condude  that  the  Court  of 
ClvU  Appeals  erroneously  held  that  the  plain- 
tiff could  maintain  this  action  of  replevin  in 
its  own  name. 

[9]  It  appears  from  the  motion  for  a  new 
trial  made  below  that  the  plaintiff  sought 
to  amend  his  warrant  in  the  drcnlt  court 
BO  as  to  bring  the  suit  in  the  name  of  the 
Daily  Becord  Company  for  the  use  of  plain- 
tiff. This  amendment  was  not  allowed  by 
the  circuit  judge,  however.  Had  the  suit 
been  so  brought,  it  might  have  been  main- 
tained. The  refusal  of  the  circuit  Judge  to 
I>ermit  this  amendment  is  not  made  the  basis 
of  any  assignment  of  error  In  this  court  by 
the  plaintiff,  and  Indeed  this  action  of  the 
circuit  Judge  only  appears  In  the  motion  tor 
a  new  trial,  not  In  the  bill  of  exceptions. 
As  we  have  pointed  out  in  Sherman  v.  State, 


125  Tenn.  19,  140  S.  W.  209,  a  motion  for  a 
new  trial  is  merely  a  pleading  and  cannot 
be  looked  to  as  evidence  of  what  occurred  on 
the  trial.  So  the  plaintiff  is  not  in  position 
to  obtain  any  benefit  of  the  refusal  of  the 
circuit  Judge  to  permit  the  amendment  sought 
to  be  made  there. 

The  plaintiff  insists  that  an  assignment 
of  the  mortgage  was  effected  by  a  delivery 
of  the  same  to  It,  and  that  no  formal  writ- 
ing was  necessary  for  this  proposition. 
Plaintiff  refers  to  De  liquero  &  Crozler  v. 
Mnnson,  58  Tenn.  (11  Helsk.)  18,  and  Cornick 
v.  Richards,  71  Tenn.  (3  Lea)  1.  One  difD- 
cnlty  is  that  the  record  does  not  even  show 
delivery  of  the  mortgage  to  the  plaintiff. 
The  case  was  tried  on  an  agreed  statement, 
and  the  mortgage  appears  in  the  record  as 
an  exhibit  to  this  statement  The  record 
does  not  show  who  brought  forth  the  mort- 
gage, however,  nor  is  there  anything  to  in- 
dicate that  a  delivery  of  this  paper  had  been 
made  to  the  plaintiff. 

Other  authorities  dted  by  the  plaintiff  re- 
late to  cases  where  the  mortgage  as  well  as 
the  notes  secured  thereby  bad  been  assigned, 
and  consequently  are  not  in  point  here. 

The  writ  of  certiorari  Is,  accordingly, 
granted,  the  Judgment  of  the  Ckiurt  of  Civil 
Appeals  reversed,  and  the  Judgment  of  the 
circuit  court  affirmed. 


WINSLOW  V.  WINSLOW. 
(Supreme  Court  of  Tennessee.    Jan.  18,  1916.) 

1.  DiVOBCK     «=>241  —  AUMONY  —  AWABD     IN 

SOLxno— Statute. 

Under  Shannon's  Code,  g  4222,  providing 
that  the  court  may  decree  to  the  wife  such  part 
Of  the  husband's  real  and  personal  estate  as  it 
may  think  proper,  where  an  absolute  divorce 
was  awarded  a  wife  for  abandonment  against 
her  husband,  worth  aome  $170,000,  the  husband 
having  been  the  more  to  blame  in  their  difScnil- 
ties,  an  award  to  the  wife  of  $2()0  a  month  ali- 
mony cannot  stand,  and  she  will  be  decreed 
$60,000  in  BoUdo. 

[Ed.    Note. — For    other   cases,    see    Divorce, 
Cent  Dig.  t§  679,  680,  690; '  Dec  Dig.  <S=»241.] 

2.  DzvoBCB    e=9227  —  Allowances  —  Attob- 
mrs'  Fke. 

Attemeys  for  the  wife  in  her  successful  suit 
for  absolute  divorce  against  her  husband  were 
entitled  to  a  fee  of  $5,(X)0  from  the  husband, 
though  they  could  have  procured  a  divorce  upon 
the  ground  of  alxmdonment  alone  with  very  Ut- 
tle  trouble,  but  in  fact  charged  cruel  and  inbn- 
man  treatment  and  infidelity  as  well. 

[Bd,   Note. — For    other   cases,    see    Divorce. 
Cent  Dig.  is  653,  654;   Dec.  Dig.  <g=s>227.]  ■ 

3.  DiTOBCE    4=s»221  — Allowances  — Attob- 

NETs'  Fee. 

Attorneys  fees  are  treated  as  part  of  the 
expenses  incident  to  a  divorce  case,  and  aro 
generally  allowed  the  wife,  whether  complainant 
or  defendant,  both  upon  the  successful  termina- 
tion of  her  suit  for  divorce,  as  well  as  for  serv- 
ices pendente  lite. 

tEd.    Note.— For    other    cases,    see   Divorce, 
Cmt  Dig.  85  642,  643;    Dec  IMg.  ®=>221.] 
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Appeal  from  Cbancery  Court,  Boane  Coun- 
ty;   Hugh  G.  Kyle,  Chancellor. 

Bill  for  divorce  by  Lude  C.  Wlnslow  against 
Henry  M.  Wlnslow.  From  a  decree  for  abso- 
lute divorce  to  complainant,  allowing  $200 
per  month  alimony  and  $5,000  attorney's  fees, 
defendant  appeals.  Decree  for  $50,000  ali- 
mony for  complainant,  and  the  allowance  of 
attorney's  fees  affirmed. 

Jourolmon  &  Welcker,  of  Knoxvllle,  for  ap- 
pellant H.  M.  Carr,  of  Harriman,  and 
Wright  &  Jones,  of  Knoxvllle,  for  appellee. 


UREEN,  J.  The  complainant  ffled  a  bill 
for  divorce  against  defendant,  charging  him 
with  adultery,  cruel  and  Inhuman  conduct, 
and  abandonment.  An  answer  was  ffled  by 
defendant  and  an  immense  amount  of  proof 
taken.  Upon  the  hearing  the  chancellor 
found  that  the  first  two  charges  were  not 
sustained  by  the  proof,  but  granted  a  decree 
for  absolute  divorce  to  the  complainant  on 
the  ground  of  abandonment  The  chancellor 
also  decreed  an  allowance  of  $200  per  month 
alimony  In  favor  of  complainant,  and  $6,000 
attorney's  fees. 

The  complainant  has  appealed,  objecting  to 
this  allowance  of  alimony  and  to  the  form 
in  which  it  has  been  allowed,  she  insisting 
on  a  lump  sum,  and  she  also  objects  to  the 
amount  allowed  as  attorney's  fees. 

The  defendant  has  filed  the  record  for  a 
writ  of  error,  and  Insists  that  the  allowance 
for  alimony  is  too  much,  and  also  Insists  that 
the  allowance  to  attorneys  for  complainant 
is  excessive. 

The  WluEdows  were  married  In  1884  in 
Kentucky,  having  removed  to  Harriman, 
Tenn.,  about  1903.  The  proof  in  this  case 
covers  the  period  of  their  married  life.  Both 
parties  have  exhibited  a  singular  lack  of 
delicacy,  and  have  revealed  and  elaborated 
the  most  intimate  details  of  their  domestic 
relations.  We  have  discussed  these  things 
in  an  oral  opinion,  and  they  will  not  be  re- 
ferred to  here.  We  find  the  greater  blame  to 
attach  to  the  husband  In  the  matrimonial  dif- 
ficulties of  these  parties. 

The  principal  question  to  be  determined 
tn  this  court  is  the  amount  and  form  of  ali- 
mony. There  is  no  appeal  from  that  part  of 
the  chancellor's  decree  granting  complainant 
a  divorce;  but,  inasmuch  as  alimony  is  af- 
fected by  the  conduct  of  the  parties  and  Is 
proportioned  to  some  extent  according  to 
their  respective  merits,  we  have  found  it  nec- 
essary to  consider  the  proof  in  all  its  aspects. 

A  reference  was  ordered  by  the  chancellor 
to  determine  the  net  value  of  the  defendant's 
estate.  The  master  thought  this  to  be  $166,- 
517.68.  The  chancellor  thought  the  net  value 
of  the  estate  was  $178,766.28.  The  master 
and  the  chancellor  concurred  on  the  great 
majority  of  items,  and  we  take  it  to  be  set- 
tled by  this  concurrent  finding  that  the  net 
value  of  defendant's  estate  is  around  $170,- 


000,  and  we  will  so  value  it  in  disposing  of 
the  question  of  alimony. 

[1]  Our  statutes  on  Oxe  subject  of  alimony 
are  contained  in  Shannon's  Code,  {{  4221- 
4223,  inclusive.    They  are  as  follows : 

Sec.  4221.  "Whether  the  marriage  be  dissolved 
absolutely  or  a  perpetual  or  temporary  separa- 
tion be  decreed,  the  court  may  make  an  order 
and  decree  for  the  suitable  support  and  main- 
tenance of  the  complainant  and  her  children,  or 
any  of  them,  by  the  husband,  or  out  of  his  prop- 
erty, according  to  the  nature  of  the  case  and  the 
drcumetances  of  the  parties." 

Sec.  4222.  "And  in  such  case  the  court  may 
decree  to  the  wife  such  part  of  the  husband's 
real  and  personal  estate  as  it  may  think  proper. 
In  doing  which,  the  court  may  have  reference 
to  the  property  which  the  husband  received  by 
bis  wife  at  the  time  of  the  marriage,  or  after- 
wards, as  well  as  to  the  separate  property  se- 
cured to  her  by  marriage  contract  or  other- 
wise." 

See.  4223.  "The  court  may  enforce  its  orders 
and  decrees  by  sequestering  the  rents  and  profits 
of  the  real  estate  of  the  husband,  if  he  has  any, 
and  his  personal  estate  and  choses  in  action, 
and  by  appointing  a  receiver  thereof,  and  from 
time  to  time  causing  the  same  to  be  applied  to 
the  use  of  the  complainant  and  her  children,  or 
by  such  other  lawful  ways  and  means  as  are 
usual  and  according  to  the  course  and  prac- 
tice of  the  court,  as  to  the  court  shall  seem 
meet  and  agreeable  to  equity  and  good  con- 
science." 

It  is  to  be  observed  that  under  our  stat- 
utes the  court  Is  express  authorized  to  de- 
cree to  the  wife  such  part  of  the  husband's 
real  and  personal  estate  as  it  may  think 
proper. 

The  practice  in  Tennessee  for  many  years 
has  been  to  award  alimony  in  solido,  upon 
the  granting  of  an  absolute  divorce,  rather 
than  to  award  to  the  wife  a  monthly  or  year- 
ly allowance,  payable  by  the  husband. 

In  Chenault  v.  Cbenault,  37  Tenn.  (5  Sneed) 
248,  the  court  held  that  in  case  of  a  divorce 
from  bed  and  board  ll  was  the  duty  of  the 
court  to  set  apart  to  the  wife  an  allowance 
ia  money  sufficient  to  support  her  as  long  as 
the  marriage  relation  existed,  the  payment 
of  this  allowance  to  be  cliarged  on  the  hus- 
band's estate  during  the  separation.  But 
the  court  further  said : 

"In  case  of  a  divorce  a  vinculo,  which  ex- 
tinguishes the  marriage  relation,  and  leaves  the 
parties  as  if  the  marriage  had  never  taken  place, 
a  very  different  rule  prevails.  In  the  latter  case, 
the  duty  of  maintenance,  on  the  part  of  the  hus- 
band, is  at  an  end,  as  much  as  if  the  dissola- 
tion  had  been  effected  by  the  death  of  the  wife. 
The  course  generally  is  to  make  a  reasonable  di- 
vision of  the  husband's  estate,  and  to  vest  in 
the  wife  absolutely  a  specific  portion  thereof. 
Such  is  the  rule  prescribed  by  the  act  before 
referred  to."    Chenault  v.  Chenault,  supra. 

In  Boggers  v.  Boggers,  65  Tenn.  (6  Baxter) 
209,  the  court  said: 

"The  princiule  decided  in  Chenault  v.  Chen- 
ault, 5  Sneed,  is  certainly  correct;  that  is, 
that  where  the  divorce  is  only  from  bel  and 
board,  the  married  relation  still  subsists,  and 
the  husband  is  still  bound  to  maintain  his  wife, 
and  this  duty  the  court  may,  from  time  to  time, 
enforce;  but  where  the  divorce  ia  from  the 
bonds  of  matrimony,  the  obligation  of  the  hus- 
band to  support  the  wife  no  longer  subsists,  and 
no  order  or  decree  can  be  made  upon  tlie  hus- 
band to  bind  his  future  services  or  earnings, 
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In  sucli  case  the  court  can  only  give  the  wife  a 
decree  for  part  or  all  that  the  defendant  then 
owns,  according  to  the  circumstances." 

In  White  T.  Bates.  88  Teim.  670,  15  S.  W. 
661,  the  aame  role  was  recognized.  Such 
has  been  the  practice  In  Tennessee,  and 
there  is  no  occasion  to  depart  from  It  in  the 
case  before  as. 

The  relations  between  these  two  parties 
are  nnfriendly.  It  we  undertake  to  have  a 
periodical  allowance,  paid  by  the  defendant 
to  the  complainant,  the  collection  of  the  In- 
staUmentd  will  no  doubt  occasion  future 
disturbances.  Moreover,  the  payment  of  an 
allowance  to  the  complainant  In  the  manner 
decreed  by  the  chancellor  Is  merely  granting 
to  her  a  Ufe  estate  at  best,  and  we  see  no 
reason  why  the  very  substantial  alimony  to 
which  we  think  she  is  entitled  in  this  case, 
absolutely,  and  in  fee  so  far  as  the  real  es- 
tate is  concerned,  should  be  reduced  to  a  life 
estate. 

In  addition  to  this,  complainant's  alimony 
should  not  be  dependent  upon  the  defend- 
ant's business  fortunes.  His  property  might 
be  sw^t  away.  If  a  specific  amount  of  this 
estate  be  decreed  to  her  and  she  loses  it.  It 
Is  her  own  fault  At  any  rate,  she  desires 
her  alimony  in  this  form,  and  we  think  she 
is  entitled  to  it  uader  our  statutes  and  the 
settled  practice  in  Tennessee. 

We  do  not  find  it  worth  wliile  to  review 
the  authorities  dted  by  learned  counsel  from 
other  states  as  to  the  form  In  which  alimcKty 
should  be  allowed.  Each  state  has  Its  pe- 
cnllar  statutes  upon  the  subject,  and  the  de- 
cisions from  other  states  are  of  little  serv- 
ice to  us  in  construing  our  own  acts. 

In  Watson  v.  Campodonico,  S  Higgins,  698, 
where  this  conrt  affirmed  the  decree  of  the 
Court  of  Civil  Appeals,  it  appeared  that  the 
husband  had  no  real  estate  nor  any  personal- 
ty exc^t  articles  of  trifling  value.  He  did 
have  an  earning  capacity,  and,  upon  grant- 
ing his  wife  a  divorce,  the  chancellor  order- 
ed him  to  pay  $8  per  week  toward  her  sup- 
port. In  subsequent  proceedings  this  decree 
was  attacked  as  void  and  beyond  the  Juris- 
diction of  the  court,  but  it  was  upheld  in 
Watson  V.  Campodonico,  and  the  Court  of 
Civil  Appeals  and  this  court  sustained  the' 
said  decree  as  valid. 

Campodonico  had  no  property  which  might 
have  been  decreed  to  the  wife,  and  we 
thought  under  the  facts  in  that  case  It  was 
proper  for  the  court  to  have  made  the  order 
"for  the  suitable  support  and  maintenance 
of  the  complainant  and  her  children  by  the 
husband,"  under  section  4221,  Shannon's 
Code.  Mr.  Justice  Buchanan  dissented  from 
this  conclusion. 

In  so  far  as  Boggers  v.  Boggers,  and  Che- 
nanlt  t.  Cbenault,  supra,  held  that  fntore' 
earnings  of  the  husband  could  not,  under; 
any  dremnstances,  be  bound,  upon  the  grant- 
ing of  a  dlToroe  from  the  twnds  of  matri- 


mony, we  declined  to  follow  those  cases.  We 
thought  they  did  not  take  into  account  the 
express  provisions  ot  Shannon's  Code,  } 
4221.  So  we  held  that  where  the  husband 
had  no  property,  but  did  have  an  earning 
capacity,  It  was  proper  to  charge  that  earn- 
ing capacity  and  his  future  acquisitions  with 
the  wife's  support  upon  granting  her  an  ab- 
solute divorce. 

Such  procedure,  however,  is  attended  with 
inconvenience  and  is  Justified  largely  by  the 
necessities  of  the  situation,  and  where  the 
husband  has  sufficient  property  at  the  time 
of  the  divorce,  it  is  better  to  follow  our  set- 
tled practice  and  decree  to  the  wife  a  spe- 
cific portion  thereof  for  her  maintenance. 

Under  the  facts  of  this  case  we  think  that 
the  complainant  is  entitled  to  $50,000  ali- 
mony, and  a  decree  will  be  entered  in  her 
favor  against  the  defendant  for  that  sum, 
to  be  secured  and  settled  in  partial  payments 
as  directed  in  memorandum  for  decree. 

[2]  We  think  the  chancellor  reached  the 
correct  result  as  to  attorney's  fees,  and  that 
complainant's  solicitors  are  entitled  to  a  fee 
of  $5,000.  It  is  urged  that  they  could  have 
procured  a  divorce  u];>on  the  ground  of 
abandonment  with  very  little  trouble,  as  such 
an  effort  would  not  have  been  resisted,  and 
that  complainant  and  her  counsel  unneces- 
sarily injected  other  issues  into  the  case,  and 
that  counsel  should  not  be  compensated  for 
their  efforts  to  prove  the  charges  not  sus- 
tained by  the  chancellor. 

We  think  there  was  evidence  before  the 
counsel  for  complainant  to  Justify  them  in 
making  the  other  charges  against  the  defend- 
ant. Abandonment  1b  a  ground  for  absolute 
divorce  within  the  discretion  of  the  court, 
and  it  was  advisable  that  the  other  matters 
be  included  by  complainant  to  strengthen 
her  ease  in  her  effort  to  obtain  a  divorce  a 
vinculo. 

[3]  In  Tennessee  attorney's  fees  are  treat- 
ed as — 

"part  of  the  expenses  incident  to  the  cause,  and 
are  generally  allowed  to  the  wife,  whether  she 
be  complainant  or  defendant,  in  a  suit  for  di- 
vorce. They  follcw,  and  are  usually  adjudicated 
with,  the  allowance  of  alimony  and  costs  to 
the  wife,  but  are  not  in  themselves  the  substan- 
tive objects  of  the  Utigation."  Shy  v.  Shy,  7 
Heisk.  (54  T^nn.)  126. 

Under  our  practice  the  wife's  attorney's 
fees  are  treated  Just  like  her  alimony.  She 
Is  entitled  to  recover  both  upon  the  success- 
ful termination  of  her  suit  for  divorce,  as 
well  as  an  allowance  for  such  purposes  pen- 
dente lite.  Here  again  we  may  observe  that 
we  cannot  follow  the  decisions  of  otlier  states 
called  to  our  attention.  Inasmuch  as  oar 
practice  in  this  matter  is  settled. 

All  the  costs  of  the  cause  will  be  paid  by 
the  defendant,  and  he  will  not  be  allowed 
any  credit  for  sums  heretofore  advanced  by 
him  upon  the  order  of  the  cliancellor  for 
temporai7  alimony,  expenses,  etc. 


Digitized  by 


Google 


214 


182  SOUTHWBSTEHN  KEiFOBTEB 


CTeniL 


GREEN  T.  OFFICERS  AND  DIRECTORS 

OF  KNOXVILLB  BANKING  & 

TRUST  CO. 

(Supreme  Court  of  Tenneiaee.    Dec.  14,  1915.) 

1.  Banks  and  Bansuio  4=9»68  —  Ofiiokbs 
and  dibectobs— llabiutt  to  bank— ao- 
TION— Pbematube  Chabacteb. 

A  bill  was  prematurely  brought  at  the  chan- 
cellor's direction  by  the  receiver  of  an  insol- 
vent bank  against  its  officers  and  directors  to 
recover  for  loans  negligently  made  by  them, 
whereby  the  insolvency  was  brought  about, 
where  the  debtors  were  not  wholly  insolvent 
when  suit  was  brought,  but  collections  might  yet 
be  made  from  them,  since  there  can  be  no  re- 
covery for  negligence  without  damages  resulting 
therefrom,  but  it  would  be  otherwise  where  such 
insolvency  existed. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  lU-US,  115-120 ;  Dec, 
Dig.  ®=958.] 

2.  Equity   «=3232— Plbadino— Dewtbbeb.    , 

Demurrer  to  the  bill  as  a  whole  which  is 
not  good  to  the  whole  must  be  held  bad  in  toto. 
[Ed.  Note,— For  other  cases,  see  Eguity,  Cent 
Dig.  §  508;    Dec.  Dig.  «=9232.] 

3.  Banks  and  Banking  <S=>68  —  Officers 
AND  Agents—  Liabilitt  to  Bank— Neqli- 

QENCE  AS  TO  LoANS. 

A  bill  filed  at  the  Instance  of  the  chancel- 
lor by  the  receiver  of  an  insolvent  bank  to  re- 
cover of  officers  and  directors  for  loans  negli- 
gently made  was  maintainable  although  the  as- 
sets of  the  bank  were  not  first  exhausted,  since 
the  suit  was  by  the  bank  itself,  1.  e.,  by  Its 
receiver  in  its  right,  to  hold  its  agents,  the  di- 
rectors, liable  for  negligence,  and  the  measure  of 
damages  was  the  amount  of  the  negligent  loans 
finally  lost  after  due  efforts  to  collect. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  Ul-118,  116-120 ;  Dea 
Dig.  «=»58.] 

4.  Equity  ®=»239— Plbadino— Disbeoabd  of 
FOBBION   Mattbb. 

Foreign  matter  contained  in  a  pleading 
must  be  disregarded  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  i  494 ;    Dec.  Dig.  «=»239.] 

6.  Banes  and  Banking  9=s>58  —  Officebs 
AND  Agents— Liability  to  Bane — Rjoht 
OF  Action— Imuatexiai,  Mattkb. 

The  right  of  action  of  the  receiver  of  an 
insolvent  bank  at  the  instance  of  the  chancellor 
to  recover  of  officers  and  directors  for  loans  neg- 
ligently made  was  not  impaired  by  the  fact  that, 
if  all  the  assets  in  the  receiver's  hands  should 
be  realized  and  the  whole  demand  made  against 
the  directors  be  successfully  prosecuted,  there 
would  not  be  enough  assets  produced  to  satisfy 
the  bank's  debts,  since  the  bank,  owning  the 
rights  sued  on,  was  entitled  to  collect  not  only 
for  the  pajrment  of  creditor*  but  for  distribu- 
tion  among   stockholders. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  !|  111-113,  115-120;  Dec 
Dig.  €=»58.] 

6.  BquiTT  ®=>149— MisJoiNDEB  OF  Causes  of 
Action— Pabtub  Involved. 

A  bill  by  the  receiver  of  an  insolvent  bank 
at  the  instance  of  the  chancellor  to  recover  of 
officers  and  directors  for  loans  negligently  made 
was  not  bad  for  misjoinder  of  parties  complain- 
ant on  the  gtonnd  that  it  was  substantially  one 
by  creditors  and  stockholders  to  enforce  their 
respective  rights  against  the  directors,  while  a 
right  of  action  of  creditors  is  ex  delicto,  depend- 
ing on  intentional  fraud  or  willful  mismanage- 
ment, and  that  of  stockholders  is  based  on  con- 
tract, sustainable  by  proof  of  gross  negligence 


alone,  since  the  salt  was  in  legal  effect  by  the 
bank   itselL 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  H  342,  368-370;    Dec.  Dig.  <S=>1®.] 

7.  Banks  and  Bankcno  «=>58  —  Offickrs 
AND  Agents— Liability  to  Bank— Action 
— Pleading. 

The  allegations  of  a  hill  by  the  receiver  of 
an  insolvent  bank  at  the  instance  of  the  chan- 
cellor against  its  officers  and  directors  to  re- 
cover for  fraud,  willful  mismanagement  and  neg- 
ligence bringing  about  the  insolvency,  that  the 
defendants  carried  as  solvent  large  assets  in 
fact  insolvent  published  false  statements,  car- 
ried as  cash  items  tickets,  miscellaneous  papers, 
and  overdrafts  which  would  be  lost  to  the  banlc 
through  insolvency,  that  the  directors  were 
guilty  of  negligence  in  permitting  officers  to 
extend  to  themselves  a  heavy  line  of  credit  and 
to  lend  to  concerns  in  which  they  were  per* 
sonally  interested  large  amounts  of  money, 
which  would  prove  nearly  a  total  loss,  all  of 
which  could  have  been  prevented  by  the  direc- 
tors by  the  exercise  of  ordinary  diligence,  were 
sufficient  to  justify  overrolin^  a  demurrer,  since 
to  make  a  case  against  the  directors  it  was  un- 
necessary to  allege  they  were  guilty  of  fraud 
and  willful  mismanagement,  the  allegations  of 
negligent  conduct  being  sufficient  though  alle- 
gations showing  fraud  and  willful  mismanage- 
ment would  have  been  proper. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  111-113,  115-120;  Dec. 
Dig.  (S=»58.] 

8.  Banks  and  Banking  «=s>58  —  Offtcebs 
AND  Agents— liiABiLiTT  xo  Bank  at  Com- 
mon Law. 

Under  the  common  law  a  bank  itself  has 
the  right  to  redress  for  injuries  inflicted  upon  it 
by  the  acts  denounced  by  Shannon's  Code,  {{ 
2067,  2008,  and  8242,  providing  that  intention- 
al fraud  in  failing  to  comply  with  the  artidea 
of  incorporation,  or  in  deceiving  the  public  or 
individuals  in  relation  to  their  liabilities,  sub- 
jects all  officers,  stockholders,  or  directors,  know- 
ingly participating  therein,  to  damages  at  the 
suit  of  any  person  injured ;  that  the  diversion 
of  the  funds  of  the  bank,  the  payment  of  divi- 
dends leaving  insufficient  funds  to  meet  its  lia- 
bilities, the  keeping  of  false  liooks  or  accounts, 
whereby  any  one  is  injured,  and  the  making  and 
publishing  of  false  reports,  are  such  frauds  as 
will  subject  those  actively  concerned  to  damages 
at  the  suit  ot  any  person  injured ;  and  that  anj 
director  of  any  bank  who  shall  be  guilty  of  any 
fraud  or  willful  mismanagement  by  which  lo.><s 
shall  fall  upon  its  creditors  shall  be  individually 
liable  for  such  loss. 

[EXl.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |S  111-113,  U5-120;  Dec 
Dig.  <S=>58.] 

9.  EquiTT  9=9l49  —  Pleading  —  MuLTiFABi- 

OUSNESS. 

A  bill  by  the  receiver  of  an  Insolvent  bank 
filed  at  the  instance  of  the  chancellor  against  its 
officers  and  directors  to  recover  for  loans  negli- 
gently made,  which  joined  directors  who  served 
five  full  terms  and  those  who  served  only  a  part 
of  such  five  terms,  was  multifarious  as  to  ths 
short  term  defendants,  though  the  defendants 
who  served  during  all  the  terms  could  not  object 
that  the  othera  were  included  with  them  for  any 
period  of  time  within  the  years  during  which 
they  served,  as  they  were  connected  with  each 
of  all  the  defendants  in  some  part  of  the  Uti> 
gation. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dfg.  §{  342,  368-370;    Dec.  Dig.  <8=>149.] 

10.  Equity    «=>147— Pleading— Multifabi« 

Whetlier  a  bin  Aonid  be  declared  multifari* 

ous  is  largely  a  matter  of  discretion  controlled  by 
considerations  of  the  inconvenience  to  the  parties 
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and  the  court  of  permitting  the  examination  of 
disconnected  controversies  in  the  same  Utiga,tion. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  !  840;    Dec.  Dig.  «ss»147.] 

11.  Appeal  akd  Ebbob  «=»917— PutAoiNe— 
Dkmtibbbb. 

The  allegations  of  a  biU  must  be  taken  aa 
true  by  the  appellate  court  on  bearing  to  review 
a  decree  dismissing  the  bill  on  demurrer. 

[Eld.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  H  3706-3709;  Dec.  Dig.  «s»»17.] 

12.  Equity  «=5»1B3— Pubadino— Dembrbeb. 

Every  reasonable  presumption  must  be  in- 
dulged in  favor  of  a  bill  when  opposed  by  a  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  386-389;    Dec.  Dig.  «8=»168.] 

13.  Banks  and  Bankinq  €=»58  —  Oitigebs 

AND  AOEITTa— I.IABII.ITT  TO  BANK— AOTIOir 
— PUIADIHO. 

A  bin  by  the  receiver  of  an  insolvent  bank, 
filed  at  the  instance  of  the  chancellor,  to  recover 
against  its  officers  and  directors  for  loans  neg- 
ligently made,  did  not  need  to  set  out  the  partic- 
ular circumstances  of  each  loan,  showing  the 
■ituation  and  surroundini^s  of  the  parties,  since 
all  complainant  was  required  to  do  was  to  make 
a  prima  fade  case  of  negligence. 

[Eld.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  111-113,  115-120 ;  Dea 
Dig.  <S=58.1 

14.  Evidence  <S=>20  —  Judioiai.  Notiok  — 
Banking  Ctj8tom. 

The  court  will  judicially  know  that  in  Ten- 
nessee the  duty  to  make  loans  does  not  ordi- 
narily devolve  on  the  directors  of  a  bank. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §  24;    Dec.  Dig.  «=>20.] 

15.  Banks  and  Bankinq  ^=^58  —  OmcEBS 
AND  Agents— LiABiLiTT  to  Bank— Action 
— Pu;adino. 

In  suit  by  the  receiver  of  an  insolvent  bank 
at  the  instance  of  the  chancellor  to  recover 
against  its  officers  and  directors  for  loans  negli- 
sentty  made,  the  fact  that  a  large  number  of 
Itons  catalogued  in  the  bill  as  cash  items  and 
overdrafts  were  undated  did  not  render  the  bill 
demurrable  as  to  defendants  who  served  five 
full  directorates,  the  period  sued  for;  it  being 
alleged  that  the  items  occurred  during  such  pe- 
riod. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankmg,  Cent  Dig.  H  111-1^,  115-120;  Dec 
Dig.  <8=»58.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty;  It  H.  Sazuaom,  Special  Chancellor. 

Bill  by  John  W.  Oreen,  as  receiver,  against 
the  officers  and  directors  of  the  Knoxvllle 
Banking  &  Trust  Company.  From  a  de- 
cree dismissing  the  bill  upon  demurrers,  com- 
plainant appeals.  Demurrers  overruled,  ex- 
c^t  those  based  on  multifariousness,  and 
cause  remanded. 

Green,  Webb  &  Tate  and  Wright  ft  Jones, 
all  of  Knoxville,  for  appellant  James  B. 
Wright,  Shields  &  Cates,  U  H.  Spilman, 
Lindsay,  Toung  ft  Donaldson,  and  Johnson  ft 
Cox,  all  of  Knoxville,  for  appellee. 

NBIL,  0.  J.  It  appears  from  the  bill  that 
the  receiver  was  appointed  by  the  chancellor 
In  a  suit  heretofore  brought  by  the  credl- 
tOM  and  stockholders  of  the  Knoxville  Bank- 
ing &  Trust  Company  to  wind  It  up  as  an  in- 


solvent concern.  It  also  appears  that  by  an 
order  entered  In  that  case  the  receiver  was 
directed  to  file  the  present  bill  against  the 
officers  abd  directors.  Its  purpose  was  to 
hold  them  liable  for  fraud,  willTul  misman- 
agement, and  negligence  whereby  the  before- 
mentioned  insolvency  was  brought  about  and 
the  bank  utterly  ruined.  Twenty-four 
grounds  of  demurrer  were  filed,  all  of  which 
were  overruled  by  the  chancellor  except  the 
lost,  and  as  to  his  action  upon  the  latter  no 
appeal  has  been  prosecuted  to  this  court 
The  complainant,  however,  has  appealed  from 
the  decree  dismissing  bis  bill  upon  the  23 
grounds  referred  to. 

It  will  be  unnecessary  for  us  to  consider 
these  grounds  of  demurrer  In  detail,  pre- 
senting as  they  do  very  many  attacks  upon 
the  bill  from  various  angles.  The  counsel 
In  their  briefs  have  practically  agreed  upon 
the  chief  questions  presented,  and  to  these 
we  shall  in  the  main  confine  our  attention, 
only  referring  to  the  demurrers  themselves 
where  it  may  be  necessary  to  render  our 
views,  or  tiie  reasons  for  our  decision,  more 
clear. 

[1-4]  The  first  ground  is  that  the  action  is 
premature.  We  do  not  think  this  objection 
is  well  taken. 

It  Is  true  the  bUl  concedes  that  a  consider- 
able percentage  may  be  collected  from  some 
of  the  large  loans  alleged  to  have  been  Im- 
providently  made,  and  now  in  part  insolvent ; 
and  It  must  follow  that  the  extent  of  the  lia- 
bility of  defendants  for  these  cannot  be  as- 
certained until  such  special  matters  are  set- 
tled by  exhaustion  of  the  debtors,  yet  that 
need  not  delay  the  bringing  of  suit  to  recover 
from  the  directors  as  to  those  loans,  improvl- 
dently  made,  if  they  are  otherwise  liable, 
where  the  debtors  have  been  exhausted  or 
it  has  been  lawfully  made  to  appear  that  they 
are  insolvent,  that  is,  that  the  corporation 
has  suffered  loss  in  respect  of  these  matters 
by  reason  of  the  negligence  of  the  defend- 
ants. The  bill,  states  many  Instances  in 
which  loans,  alleged  to  have  been  Improvi- 
dently  made,  were,  at  its  filing,  wholly  In- 
solvent ;  indeed,  wholly  Insolvent  when  made. 

The  cases  of  Johnson  v.  Churcbwell,  1 
Head  (38  Tenn.)  146,  AUlson  v.  Coal  Co.,  87 
Tenn.  63,  9  S.  W.  226,  Jackson  v.  Meek,  87 
Tenn.  69,  72,  73,  9  S.  W.  225,  10  Am.  St  Rep. 
620,  and  Albitztigul  v.  Guadalupe,  etc.  Min- 
ing Co.,  92  Tenn.  600,  603,  22  S.  W.  739,  dted 
by  defendants,  do  not  apply. 

In  Johnson  v.  Churchwell  the  action  was 
against  the  directors  of  a  bank,  under  cer- 
tain provisions  of  Its  charter,  to  hold  them 
personally  liable,  on  certain  circulating  notes 
Issues  of  the  bank,  alleged  to  have  been  over- 
issues, on  the  ground  that  they  had  violated 
the  terms  of  the  charter  in  making  such  is- 
sues, and  that  the  bank,  having  failed,  leaving 
the  notes  unredeemed,  and  Its  refusal  to  pay 
,  them  having  been  made  on  demand,  the  plaln- 
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tiffs  were  Injured  to  die  extent  of  the  face 
of  tbe  notes.  The  court  held  there  could  be 
no  action  brought  under  the  charter  to  re- 
cover the  amount  of  the  notes  until  there 
bad  been  a  prior  Judicial  determination  of 
the  violation  of  the  charter,  and  likewise  un- 
til there  had  been  an  exhaustion  of  tbe  as- 
sets of  tbe  bank.  As  to  the  latter  point,  it 
was  said  that  the  measure  of  tbe  liability 
of  the  directors  would  be  the  amount  which 
tbe  assets  of  the  corporation  would  fall 
short  of  discharging  its  liabilities,  caused  by 
tbe  defendants'  dereliction.  Of  course,  it 
is  true,  as  we  have  already  intimated,  that 
tbe  present  suit  is  premature  as  to  those  al- 
leged Improvident  loans  that  are  not  wholly 
Insolvent,  but  out  of  which  collectionB  may 
yet  be  made.  This  results,  not  from  what 
may  be  held  in  any  given  case  or  authority, 
but  from  the  fact  that  tbe  basis  of  the  lia- 
blUty  of  the  directors,  in  a  case  of  the  kind 
before  us,  is  negligence,  and  there  can  be  no 
recovery  without  injury  or  damage  resulting 
from  the  negligence,  and  this  cannot  be  ascer- 
tained as  to  certain  loans  mentioned  until 
the  borrowers  under  the  loans  have  been  ex- 
hausted. But  in  the  case  before  us  hundreds 
of  improvident  loans  are  alleged,  very  many 
of  which  are  charged  to  have  been  insolvent 
and  uncollectible  at  their  inception,  and  ever 
since.  As  to  such  loans  there  Is  no  question 
of  waiting  for  an  exhaustion  of  tbe  debtors. 
It  is  true  that  a  special  demurrer  directed 
to  those  special  parts  of  the  bill  in  which  it 
Is  alleged  that  collections  are  yet  to  be  antici- 
pated from  certain  loans,  on  the  ground  that 
as  to  these  the  bUl  is  premature,  would  be 
bound  to  be  successful ;  but  there  is  no  sudi 
demurrer.  On  the  contrary,  the  demurrer 
is  to  the  bill  as  a  whole,  and  not  being  good 
to  the  whole  must  be  held  bad  in  toto.  Tbe 
theory  of  tbe  demurrer  seems  to  be  that  the 
suit  it  premature  because  tbe  assets  of  tbe 
corporation  were  not  flrst  exhausted.  This 
objection  is  necessarily  altogether  inappli- 
cable, because  this  suit  is  one  by  the  cor- 
poration itself,  that  is,  by  its  receiver,  in 
right  of  the  corporation,  to  hold  its  agents, 
the  directors  liable  for  negligence,  and  the 
measure  of  damages  is  the  amount  of  tbe 
alleged  negligent  loans  finally  lost  after  due 
efforts  to  collect,  that  is,  if  tbe  directors  are 
liable  at  all,  under  the  facts  stated  in  the 
bill.  There  are,  it  Is  true,  some  allegations 
in  the  bill,  to  which  we  shall  later  refer, 
quite  unusual  In,  If  not  Inapplicable  to,  a 
bill  of  the  corporation  or  its  receiver,  and 
generally  appearing  only  in  a  suit  filed  di- 
rectly by  creditors,  themselves;  but,  in  any 
event,  such  matters  caimot  change  the  con- 
trolling fact  that  the  present  bill  was  filed 
pursuant  to  the  order  of  tbe  chancellor,  made 
in  an  insolvency  proceeding  instituted  in  the 
Chancery  Court  by  creditors  and  stockholders 
for  the  puriwse  of  winding  up  the  corpora- 
tion. The  bill,  in  its  essential  nature,  then, 
is  a  bill  by  tba  corporation  to  hold  Ita  dlreo 


tors  liable  (Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  [6  Pick.]  630,  634,  685,  15  S.  W. 
448,  24  Am.  St  Rep.  ^5),  and  can  law- 
fully contain  only  matters  fit  for  sucti  a 
pleading.  All  foreign  matter  contained  In 
it  must  be  disregarded.  The  bUl  being  one 
of  the  kind  Just  indicated,  of  course  no  con- 
tention can  be  made  that  the  assets  of  tbe 
corporation  must  be  exhausted  as  a  pre- 
liminary to  their  collection,  as  this  would 
be  a  patent  contradiction  both  in  word  and 
act 

Allison  T.  Coal  Co.,  supra,  is  a  case  sub- 
stantially similar  to  Johnson  v.  Ghurchwell. 
The  case  of  Jackson  v.  Meek,  supia,  rests 
on  the  same  principle.  There  an  effort  was 
made  by  an  employ^  to  bold  the  stockholders 
of  a  corporation  liable,  under  a  charter  pro- 
vision, for  wages  unpaid  by  the  latter^  and 
it  was  held  that  such  a  suit  would  not  lie 
until  tbe  assets  of  the  corporation  bad  been 
exhausted.  The  case  of  Albitztlgui  v.  Guada- 
lupe, etc.,  Mining  Co.,  supra,  stands  on  the 
same  general  ground.  There  an  effort  was 
made  by  tbe  creditors  to  compel  the  share- 
holders and  directors  of  a  corporation  to 
pay  the  amount  of  debts  incurred  in  excess 
of  tbe  corporate  stock,  and  it  was  held  tbe 
suit  could  not  be  maintained  because  it  ap- 
peared there  were  plenty  of  assets  on  band 
to  pay  all  of  the  debts. 

[5]  The  present  bUl,  anticipating  the  de- 
fense of  prematurity,  alleges  that  if  all  of 
the  assets  already  In  tbe  receiver's  hands 
shall  be  realized,  and  likewise  the  whole  de- 
mand made  against  tbe  directors  be  success- 
fully prosecuted,  still  there  wUl  not  be  enougb 
produced  to  satisfy  even  the  debts.  We  do 
not  think  this  fact  is  material,  as  tbe  defend- 
ants correctly  insist,  because,  since  the  rights 
sued  on,  so  far  as  applicable  to  the  frame  of 
the  bill,  belong  to  the  corporation,  it  would, 
through  its  receiver,  be  entitled  to  ccfllect,  if 
its  demands  are  well  based,  flrst  for  the  pay- 
ment of  creditors,  and  next  for  distribution 
among  the  stockholders.  Tbe  allegation, 
however,  is  pertinent  to  another  aspect  of 
tbe  case,  under  which  It  la  contended,  in  sup- 
port of  one  <tf  the  demurrers,  that  the  bill 
cannot  be  maintained  for  tbe  benefit  of  stock- 
holders, since  it  does  not  appear  there  were 
any  stockholders  other  than  the  defendants 
themselves,  and  tbe  court  would  not  collect 
from  them  money  to  be  immediately  return- 
ed to  them. 

There  being,  as  already  Indicated,  no  de- 
murrer directed  solely  to  those  parts  of  the 
bill  seeking  a  recovery  in  respect  of  loans  not 
wholly  insolvent,  the  bill  must  for  the  present 
stand  as  to  these  matters  along  with  the  rest, 
and  tbe  question  in  respect  of  such  matters 
can  hereafter  arise  only  on  objections  made 
to  the  testimony  that  may  be  offered  to  show 
damages  accrued  in  respect  of  them,  imless  in 
the  course  of  the  proceedings  facts  may  de- 
velop showing  that  pending  the  present  suit, 
before  closing  tbe  account,  the  debtors  tef er- 

Google 


Digitized  by ' 


>8' 


Tenn.)      GREEN  v.  OPFICEKS  AND  DIBECTOKS  OF  KNOXVILLE  B.  A  T.  CO.        247 


red  to  bave  been  exhausted,  bo  tbat  tbe  dam- 
ages arising  may  be  ahown. 

[8]  Tbe  next  question  Is  wbetber  there  was 
a  misjoinder  of  parties  complainant  This 
most  be  answered  tn  the  negative. 

It  is  insisted  for  defendants  that  the  bill 
Is  substantially  one  filed  by  creditors  and 
stockholders  as  such  to  enforce  their  respec- 
tive rights  against  the  directors;  that  the 
right  of  action  of  the  former  is  ex  delicto,  de- 
pending on  proof  of  "intentional  fraud  or 
willful  mismanagement,"  while  the  latter  is 
based  on  contract,  and  may  be  sustained  by 
proof  merely  of  g^ross  negligence.  As  we 
have  previousy  indicated,  the  suit  is  in  legal 
effect  an  action  by  the  corporation  itself. 
There  is  only  one  complainant,  the  receiver 
of  the  corporation.  The  allegation  is  many 
times  repeated  that  the  defendants  were 
guUty  of  "fraud  and  willful  mismanage- 
ment" ;  but  there  are  also  allegations  of  simple 
uegligence,  and  numerous  instances  stated, 
Involving  in  the  aggregate  many  thousands 
of  dollars,  wherein  the  defendants  "made  and 
caused  to  be  made"  loans  which  were  wholly 
insolvent  at  the  time  they  were  made,  so  con- 
tinued, and  were  total  losses  to  the  corpora- 
tion. It  Is  also  alleged  that  the  defendants 
failed  to  make  the  stated  examinations  re- 
quired by  law  (Shan.  Code,  §§  2086,  2104), 
and  thus  failed  to  exercise  due  supervision 
over  the  officers;  that  too  much  power  and 
control  over  the  business  of  the  bank  had 
been  committed  to  the  officers  of  tbe  bank, 
tbe  president,  cashier,  and  assistant  cashier, 
who  had  committed  frauds,  which  could  have 
been  detected  by  the  directors  by  the  exercise 
of  reasonable  diligence,  but  which  they  fail- 
ed to  exercise ;  and  that  by  these  frauds  the 
bank  was  hastened  to  Insolvency.  Among 
tbe  acts  of  fraud  alleged  against  the  ofQcers, 
indeed  against  all  of  the  defendants,  are 
carrying  as  solvent  large  assets  which  were 
in  fact  insolvent,  the  publishing  of  false 
statements,  the  carrying,  as  cash,  items  in- 
volving a  great  many  thousands  of  dollars, 
which  were  not  cash,  but  "tickets,"  miscel- 
laneous papers,  and  overdrafts,  practically 
all  of  which  will  be  lost  to  the  bank,  through 
insolvency ;  tbat  among  these  there  Is  a  "cash 
ticket"  against  tbe  president,  W.  H.  Gass, 
for  $3,081.05,  a  draft  paid  for  the  cashier 
Willis  of  (531,  cash  tickets  against  him  for 
$5,633.30,  a  stock  certificate  bought  for  him, 
$400,  In  the  Knoxville  Auto  &  Garage  Com- 
pany, a  concern  of  doubtful  solvency,  an  over- 
draft of  tbe  said  Gass  for  $6,138.32,  an  over- 
draft of  tbe  said  Willis  for  $5,937.26,  and 
another  against  him  of  $3,420.70.  It  is  alleg- 
ed that  the  defendant  directors  were  guilty 
of  negligence  in  permitting  tbeae  officers  to 
extend  to  themselves  such  a  line  of  credit; 
that  the  defendants  were  guilty  of  other  negli- 
gence In  permitting  the  said  officers  Gass  and 
Willis  to  lend  to  certain  concerns  in  which 
they  were  personally  interested  very  large 
sums  of  money,  running  Into  thousands  of 


doUars,  viz.,  to  the  McCormlck  Furniture 
Company,  tbe  Vine  Street  Furniture  Com- 
pany, S.  M.  Beaumont  Company,  Knoxville 
Auto  &  Garage  Company,  Tennessee  Medi- 
cine Company,  Picture  Plays  Theater  Com- 
pany, and  Bonita  Theater  Company;  that 
these  loans  will  prove  nearly  a  total  loss; 
and  that  all  could  have  been  prevented  by 
the  directors  by  the  exercise  of  ordinary  dili- 
gence. 

[7]  The  foregoing  constitute  sufficient  alle- 
gations of  negligence  on  the  part  of  tbe  direc- 
tors to  justify  overruling  the  demurrer.  State 
V.  Standard  OU  Co.,  120  Tenn.  86,  108,  110  S. 
W.  565 ;  Wallace  v.  Lincoln  Savings  Bank,  89 
Tenn.  630,  652,  653,  15  S.  W.  448,  24  Am.  St 
Sep.  625 ;  10  Cyc.  831,  832,  833.  To  make  a 
case  against  the  directors  it  was  unnecessary 
to  allege  that  they  were  guilty  of  fraud  and 
willful  mismanagement,  though  surely  they 
would  be  liable  to  the  corporation  for  Injury 
to  its  assets  or  business  caused  by  such  con- 
duct on  their  part;  the  allegation  of  negli- 
gence was  enough,  still,  if  there  were  facts 
showing  fraud  and  willful  mismanagement 
causing  Injury,  it  was  proper  that  such  mat- 
ters should  be  likewise  presented  in  tbe  bill. 

Bights  of  action  of  tbe  latter  kind,  how- 
ever, under  statutes  to  be  presently  noticed, 
are  especially  intended  to  furnish  a  means 
of  direct  reUef  to  creditors,  and  all  others 
sufTerlug  Injury  by  tbe  conduct  referred  to, 
through  suits  brought  by  them  against  direc- 
tors or  officers  or  stockholders.  These  rights 
of  action  are  secured  to  such  persons  by 
Shan.  Code,  {{  2067  and  2068,  which  are  as 
follows : 

"2067.  Intentional  fraud  in  failing  to  comply 
sabstantially  with  the  articles  of  incorporation, 
or  in  deceiving  the  public  or  individuals  in  re- 
lation to  their  liabilities,  subjects  all  ofiiccrs, 
stockholders,  or  directors,  knowingly  participat- 
ing therein,  to  the  penalties  of  a  misdemeanor, 
and,  moreover,  to  damages  at  the  suit  of  any 
person  injured  thereby. 

"2068.  Tbe  diversion  of  the  funds  of  the  cor- 
poration to  other  objects  than  those  mentioned 
in  the  incorporation ;  the  payment  of  dividends 
which  leave  Insufficient  funds  to  meet  the  liabil- 
ities of  the  corporation ;  the  keeping  of  false 
books  or  accounts,  whereby  any  one  is  injured; 
and  the  making  and  publishing  of  false  reports, 
are  such  frauds  as  will  subject  those  actively 
concerned  therein  to  the  penalties  of  tbe  preced- 
ing section." 

Another  {guaranty  of  safety  is  given  cred- 
itors in  section  3242,  which  reads : 

"Each  stockholder  io  any  of  the  banks  of  this 
state  shall  be  individually  liable  for  any  loss 
sustained  by  the  creditors  of  the  institution,  to 
the  amount  and  value  of  his  stock,  until  he  has 
paid  the  same  in  full,  on  his  original  subscrip- 
tion. And  if  any  director  or  directors  of  any 
of  the  banks  in  this  state  shall  be  guilty  of  any 
fraud  or  willful  mismaaagement  of  the  affairs 
of  such  bank,  by  which  any  loss  shall  be  occa- 
sioned to  its  creditors,  such  director  or  direc- 
tors, upon  legal  ascertainment  of  the  fact,  sbali 
be  individually  liable  for  such  loss,  and  all  the 
stockholders  assenting  thereto  shall  be  liable  in 
like  manner." 

[I]  But  without  regard  to  tbe  statutes  re- 
ferred to,  and  without  dependence  on  them, 
we  repeat,  the  corporation  itK{f  would,  un- 
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der  the  common  law  have  the  right  to  redress 
for  any  Injuries  Inflicted  upon  it  by  any  of 
the  acts  denounced  by  these  statutes. 

Therefore  the  allegations  of  "fraud  and' 
willful  mismanagement,"  along  with  the  al- 
legations of  negligence,  do  not  make  the  bill 
a  direct  proceeding  by  creditors  and  stock- 
holders, or  by  either.  Indeed,  the  origin  of 
the  bill  was  such  as  necessarily  to  make  it 
a  bill  by  the  corporation  through  its  receiver, 
its  filing  having  been  directed  by  the  diancel- 
lor  In  the  Insolvency  proceeding  In  which 
the  receiver  was  appointed. 

[I]  It  is  next  insisted  that  the  biU  Is  mul- 
tifarious, and  we  think  this  contention  is 
well  taken. 

It  sets  out  the  names  of  the  several  boards 
of  directors  between  the  years  1908  and  1912, 
and  inclusive  of  those  years,  and  shows  the 
date  of  the  service  of  each  individual  di- 
rector. 

It  appears  that  the  following  served  during 
all  the  years  mentioned  :  J.  W.  Hope,  Joseph 
Knaffl,  Charles  H.  Smith,  W.  H.  Gass,  W.  T. 
Newton,  and  Charles  J.  McKlnney. 

The  following  served  only  from  January 
16,  1908,  to  January  12,  1009,  viz.:  S.  A. 
Lackey. 

The  following  served  from  January  16, 
1908,  to  January  12,  1909,  and  from  the  lat- 
ter date  to  January  11,  1910,  viz.:  William 
BrakeblU. 

The   following  served  from  January  16, 

1908,  to  January  12, 1909,  and  from  the  latter 
date  to  January  11,  1910,  and  from  the  date 
last  mentioned  to  January  10,  1911,  viz.: 
James  R.  Wooldridge. 

The  following  served  from  January  12, 
1900,  to  January  11,  1910,  and  from  the  lat- 
ter date  to  January  10,  1911,  and  from  the 
date  last  mentioned  to  January  9,  1912,  viz. : 
G.  J.  Ashe. 

The  following  served  from  January  11, 
1910,  to  January  10,  1911,  and  again  from 
January  9,  1912,  till  the  failure  of  the  bank 
in  the  latter  part  of  the  year,  viz.:  Charles 
H.  Bacon. 

The   following  served  from    January   12, 

1909,  to  January  11,  1910,  and  from  the  date 
last  mentioned  to  January  10, 1911,  and  from 
that  date  to  January  0,  1912,  and  from  that 
date  to  the  failure  of  the  bank ;  that  is,  dur- 
ing all  of  the  years  except  the  first  year,  or 
from  1909  to  the  end,  viz. :  N.  B.  Kuhlman 
and  Arthur  Groves. 

The  following  served  only  from  January 
9,  1912.  to  the  failure  of  the  bank,  vl& :  H. 
O.  Hutchinson. 

[10]  It  is  frequently  a  very  difficult  ques- 
tion to  determine  whether  a  bill  should  be 
declared  multifarious;  indeed,  it  is  largely 
a  matter  of  discretion,  controlled  by  consid- 
erations of  the  inconvenience  to  the  parties 
and  to  the  court  of  permitting  the  examina- 
tion of  disconnected  controversies  in  the 
same  litigation.  Gibson's  Suits  in  Chancery 
(^d  Ed.)  {  149;  Id.,  f  284;  Insurance  Com- 
panies V.  Confectionery  Ca,  124  Tenn.  247, 


267-289,  136  S.  W.  915,  34  I*  R.  A.  (N.  S.) 
897. 

We  think  it  clear  that  it  would  be  unjost 
to  the  defendants  S.  A.  Ladiey,  Wllllana 
BrakeblU,  Charles  H.  Bacon,  and  H.  G. 
Hutchinson  to  continue  them  in  a  bill  wltb 
those  who  served  during  all  of  the  five  terms, 
and  on  the  remand  hereinafter  ordered  per- 
mission wilt  be  given  to  file  separate  bills 
against  the  parties  named  without  addition- 
al process  pursuant  to  the  authority  granted 
the  court  in  Shan.  Code,  {  6136.  As  to  the 
defendants  who  have  served  during  all  the 
five  terms,  they  cannot  object  that  others  are 
included  with  them  for  any  period  of  time 
covered  by  the  years  during  which  they  serv- 
ed, since  they  would  be  connected  with  each 
one  of  all  the  defendants  in  some  part  of  the 
litigation.  The  bill  can  therefore  stand  as  to 
them.  Emerson  v.  Galther,  103  Md.  564,  64 
AtL  26,  8  L.  R.  A.  (N.  S.)  738, 7  Ann.  Cas.  1114. 
As  to  Mr.  Wooldridge,  who  served  during  three 
of  the  terms,  Mr.  Ashe,  who  likewise  served 
through  three,  and  Messrs.  Kuhlman  and 
Groves,  who  served  through  four  of  the  five 
terms,  we  think  there  would  be  little  practical 
inconvenience  in  permitting  their  cases  to  re- 
main with  those  of  Hope,  Knaffl,  and  others 
who  served  during  all  the  terms. 

The  foregoing  substantially  covers  all  of 
the  questions  made  by  the  demurrers,  so  far 
as  they  can  affect  the  disposition  of  the 
case  here;  but  there  are  some  questions 
which  have  been  argued  that  we  think  should 
be  referred  to,  and  our  views  stated,  for  the 
guidance  of  the  parties,  and  of  the  chancellor 
when  the  case  comes  to  a  hearing  on  the  is- 
sues made. 

The  first  of  these  Is  the  measure  of  duty 
incumbent  upon  directors  in  this  state. 
Without  discussing  this  matter,  we  say  that 
we  firmly  adhere  to  the  rules  laid-  down  on 
this  subject  in  Wallace  v.  Lincoln's  Savings 
Bank,  89  Tenn.  630,  15  S.  W.  448,  24  Am.  St 
Rep.  625,  and  thoroughly  agree  with  and  fol- 
low the  opinion  of  the  Supreme  Court  of  the 
United  States  in  Briggs  v.  Spauldlng,  141  U. 
S.  132.  11  Sup.  Ct  924,  35  L.  Ed.  662.  These 
cases  are  in  substantial  accord. 

It  is  insisted  in  behalf  of  the  defendants 
that  under  the  by-laws  the  directors  were 
authorized  to  appoint  a  finance  committee, 
and  that  such  a  committee  was  appointed 
and  served  during  the  whole  time;  that  on 
this  committee  was  devolved  the  duty  of  mak- 
ing loans  and  investments.  The  allegations 
of  the  bill  upon  this  subject  are  as  follows: 

"On  January  16,  1908,  the  defendants  J.  W. 
Hope,  Joseph  Knaffl,  and  W.  H.  Gass  were 
elected  as  a  finance  committee  of  the  board  of 
directors,  and  these  defendants  have  since  said 
date  served  as  said  committee;  that  is,  having 
held  tliat  position  by  election,  they,  as  will  more 
fully  be  alleged  hereinafter,  have  inefficiently 
and  negligently  performed  the  duties  which 
ought  to  have  been  performed  by  said  commit- 
tee, and  have  failed  to  perform  duties  which 
should  have  been  performed  by  said  committee, 
and  have  been  gnflty  of  fraud  and  willful  mia- 
management  in  law  as  •"**'•('*  fAz-frjIp 
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"Tonr  complainant  would  further  show  that 
the  defendants  Joseph  Knaffl,  J.  W.  Hope,  and 
W.  H.  Gas&  were  by  the  other  defendants  con- 
stituted a  finance  committee,  and  the  finance 
committee  also  was  incumbered  with  the  duty  of 
inspecting  the  affairs  of  the  said  banking  insti- 
tution, and  knowiiie  of  its  transactions,  and  of 
reporting  them  in  detail  to  the  directors:  and 
the  directors  likewise  were  incumbered  with  this 
duty,  and  were  furthermore  incumbered  with 
the  duty  of  seeing  that  the  finance  committee 
performed  its  duty;  and  the  defendants  all 
wboUy  failed  in  all  these  respects,  and  all  of 
said  willful  mismanagement  and  negligence  re- 
sulted in  the  above  set  out  and  still  other  losses 
to  the  creditors  and  stockholders  of  said  banking 
institution." 

[1 1  ]  Upon  this  hearing  we  must  receive  aa 
true  the  allegatlona  of  the  bill.  We  cannot 
therefore  go  Into  the  consideration  of  bow 
far  the  directors  might  rely  upon  the  finance 
committee's  performing  Its  duty,  or  how  far 
they  would  be  relieved  of  looking  Into  the 
transactions  of  the  bank  by  reason  of  the 
existence  of  such  a  committee. 

[12]  It  Is  Insisted  that  the  defendant  di- 
rectors did  not  make  the  loans  complained 
of;  but,  however  the  facts  may  be,  the  bill 
alleges  they  did  make  the  loans,  and  caused 
tbem  to  be  made,  and  we  must  at  this  time 
accept  this  aa  the  true  statement  of  the 
facts,  in  considering  the  bill  and  demurrer. 
An  argument  is  made  construing  the  expres- 
sions "made  and  caused  to  be  made"  and 
"made  and  permitted  to  be  made"  as  equiv- 
alent simply  to  an  allegation  that  the  direc- 
tors permitted  the  loans  to  be  made.  This 
would  not  be  a  correct  method  of  constru- 
ing a  bill  when  opposed  by  a  demurrer,  the 
rale  being  that  every  reasonable  presumption 
must  be  made  in  favor  of  the  bllL  State  t. 
Standard  Oil  Ca,  supra. 

[13]  It  is  said  that  there  Is  no  sufficient 
allegation  of  facts  to  support  the  charge  of 
fraud  and  willful  mismanagement,  or  even 
of  negligence.  We  have  already  adequately 
considered  this  matter.  We  shall  notice, 
however,  in  this  immediate  connection  a  fur- 
ther point  made  in  the  defendant's  brief,  to 
the  effect  that  the  particular  circumstances 
of  each  loan  are  not  set  out,  showing  the 
situation  and  surroundings  of  the  parties 
that  would  rightly  move  the  discretion  of 
any  one  making  a  proposed  loan.  This  is 
not  necessary.  All  that  the  complainant 
need  do  is  to  make  a  prima  fade  case  of 
negligence,  and  this  we  think  has  been  done. 
It  is  true  this  prima  facie  case  may  be  met 
by  the  defendants  showing  qualifying  clr- 
comstances  that  will  completely  overturn  the 
charge  of  negligence  either  by  showing  that 
tinder  all  the  circumstances  the  loans  were 
pn^perly  made,  or  under  the  facts  as  they 
appeared  to  the  parties  at  the  time. 

[14]  At  this  point  we  deem  It  proper  to  say 
that  In  deciding  this  case  we  have  rested 
specially  upon  the  allegation  that  the  direc- 
tors themselves  made  the  loans,  and  caused 
them  to  be  made.  We  Judicially  know  that 
as  a  rule  this  duty  is  not  ordinarily  in  this 
state  devolved  on  directors;   but,  since  the 


biU  alleges  that  these  acts  were  undertaken 
by  the  directors,  we  must  accept  it  as  true, 
and  what  we  have  written  must  be  construed 
in  the  light  of  this  fact  There  is  another 
branch  of  the  Inquiry,  however,  to  which  we 
direct  attention.  That  is,  the  allegations  of 
the  bill  already  referred  to  that  the  defend- 
ants failed  to  make  the  examinations  which 
the  statute  requires  to  be  made  erery  six 
months,  and  that  if  such  examinations  had 
been  made  the  improvident  conduct  of  the 
officers  and  of  the  finance  committee  would 
have  been  discovered,  from  time  to  time,  and 
much  of  it  prevented  from  happening  there- 
after. ¥his  is  an  element  of  negligence  dis- 
tinct from  that  charged  in  respect  of  making 
and  causing  to  be  made  the  several  hundred 
loans  complained  of;  so  that.  In  case  the 
allegations  of  the  biU  should  not  be  sustain- 
able upon  the  subject  of  making  and  causing 
to  be  made  the  loans,  there  yet  remains  the 
allegation  of  negligence  based  on  the  want 
of  due  examination  and  oversight. 

[1C]  There  are  a  large  number  of  Items 
catalogued  in  the  bill  under  the  head  of  cash 
items,  or  items  carried  as  cash,  and  over- 
drafts. All  of  these  are  without  date.  A  de- 
murrer is  based  on  this  fact  Such  demur- 
rer, however,  could  not  be  good  as  to  those 
of  the  defendants  who  served  during  the 
whole  time,  for  it  is  alleged  that  these  items 
occurred  during  the  period  sued  for;  and 
there  is  no  demurrer  filed  separately  by  ei- 
ther of  the  defendants  who  are  left  In  the 
bin,  and  whose  terms  of  service  do  not  cover 
the  whole  time.  However,  this  is  not  mate- 
rial since  we  have  held  that  as  to  these 
latter,  via.,  Wooldrldge,  Ashe,  Kuhlman,  and 
Groves,  no  inconvenience  sufficiently  grave 
will  be  experienced  to  Justify  the  court 
under  the  theory  of  multifariousness,  in  sep- 
arating these  defendants  from  the  main 
current  of  the  litigation.  Their  rights  in 
respect  of  these  matters  can  be  sufficiently 
preserved  by  exceptions  to  evidence  offered 
in  respect  of  the  items  referred  to,  in  so 
far  as  dates  are  not  furnished,  as  showing 
such  items  applicable  to  the  periods  during 
which  the  several  defendants  last  named 
served  as  directors. 

The  result  of  the  whole  matter  is  that  all 
of  the  demurrers  will  be  overruled,  except 
those  based  on  the  ground  of  multifarious- 
ness, and  these  will  be  sustained  so  far  as 
concerns  the  defendants  S.  A.  Lackey,  Wil- 
liam BrakeblU,  Charles  H.  Bacon,  and  O.  H. 
Hutchinson.  A  decree  will  also  direct  the 
cause  to  be  remanded  to  the  court  below,  to 
the  end  that  issues  may  be  made  as  to  the 
other  defendants,  and  with  leave  to  com- 
plainant to  file  separate  bills  without  new 
process  as  to  the  said  four  parties  last 
named. 

The  costs  of  tiie  appeal  will  be  divided 
equally  between  the  complainant  and  the  de- 
fendants other  than  the  last  four  named; 
these  latter  will  pay  no  costs. 
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JuBT  iS=»25-^UBT  Tbiai/— Demand. 

Shannon's  Code,  S  4611  (Acts  1875,  c.  4, 
as  amended  by  Acts  l£S9,  c.  220) ,  declares  that, 
when  any  civil  suit  is  triable  by  jury,  either 
party  desiring  a  jury  shall  demand  the  same  in 
bis  first  pleading,  tendering  an  issue  triable  by 
jury,  or  he  shall  call  for  the  same  on  the  first 
day  of  any  trial  term,  and  have  an  entry  on  the 
docket  that  he  calls  for  a  jury,  and,  unless  such 
demand  and  entry  is  made,  the  court  shall  try 
the  case  without  a  jury.  Sections  4616  and 
4673  require  the  clerk  to  keep  two  dockets, 
styled,  respectively,  "nonjury"  and  "jury"  dock- 
ets. Three  days  before  the  first  day  of  the 
term  defendant's  counsel,  by  an  entry  in  the 
clerk's  docket,  demanded  a  jury  triaL  Seld 
that,  as  the  amendatory  act  provided  for  de- 
mand other  than  with  the  first  pleadings,  and 
as  the  court  cannot  in  a  case  triable  by  jury 
deny  that  right,  the  demand  was  sufficient,  al- 
though not  made  to  the  court  on  the  first  day 
of  the  term. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S§  154^173;   Dec  Dig.  «=»25.] 

Certiorari  to  Conrt  of  ClvU  Appeals.  Ac- 
tion by  Georgia  Jordan  against  the  National 
lilfe  ft  Accident  Insurance  Company,  begun 
In  Justice  court,  and  appealed  by  defendant  to 
circuit  court  A  Judgment  there  for  plaintiff 
being  affirmed  by  the  Court  of  Civil  Appeals, 
defendant  brings  certiorari  Reversed  and 
remanded. 

R.  E.  Blake,  of  Nashville,  for  plaintiff  in 
certiorari.  G.  S.  Moore,  of  Nashville,  for 
defendant  in  certiorari. 

BUCHANAN,  J.  The  action  originated  be- 
fore a  Justice  of  the  peace.  It  was  a'  suit 
on  two  accident  policies.  The  company  was 
cast,  and  Judgment  went  against  It  for  $72.50. 
On  Its  appeal  to  the  circuit  court  there  was 
Judgment  against  It  for  the  amount  of  $85. 
Its  motion  for  a  new  trial  In  that  court  being 
overruled.  It  appealed  to  the  Court  of  Civil 
Appeals,  where  the  Judgment  was  affirmed, 
and  the  case  Is  before  us  on  petition  for  cer- 
tiorari. 

The  single  question  Is  whether  the  com- 
pany made  a  call  or  demand  for  a  Jury  trial 
In  the  circuit  court  in  the  mode  and  at  the 
time  prescribed  by  our  statutes  regulating 
the  practice  in  such  matters. 

The  first  day  of  the  term  of  the  drcnlt 
court  to  which  the  case  was  appealed  was 
February  1, 1915.  The  case  was  tried  by  the 
circuit  Judge  without  a  Jury  during  that 
term.  Prior  to  the  beginning  of  that  term, 
to  wit,  on  January  28,  1915,  the  attorney  for 
the  company,  by  an  entry  on  the  clerk's  trial 
docket,  where  It  had  caused  the  style  of  the 
case  to  be  set  down  In  writing,  made  demand 
for  a  Jury  trial  of  the  cause  In  these  words : 

"The  defendant  demands  a  jury  to  try  this 
case  February  1,  1915. 

"R.  E.  Blake,  Attorney  for  defendant." 

This  demand  was  on  the  clerk's  Jury  trial 
docket  on  the  first  day  of  the  term  to  which 


the  case  was  appealed,  and  at  which  it  was 
tried,  and  the  demand  was  made  in  accord 
with  the  practice  of  the  attorneys  who  were 
accustomed  to  demand  Jury  trials  In  causes 
pending  In  that  court  Nevertheless  his 
honor  the  circuit  Judge  was  of  the  opinion 
that  the  practice  was  not  in  accordance  witti 
the  law,  aind  he  accordingly  sustained  the 
plaintiff's  motion  to  remand  the  case  to  the 
nonjury  docket;  the  ground  of  his  action 
being  that  the  record  failed  affirmatively  to 
show  that  a  demand  for  a  Jury  trial  was 
made  by  defendant  on  the  first  day  of  the 
term  to  which  the  case  was  appealed.  The 
order  reciting  the  action  of  the  court  vacates 
an  order  entered  on  page  863  of  Minute  Book 
2  demanding  a  Jury.  We  think  it  Is  evident 
from  what  Is  shown  by  this  order  that  the 
derk  of  the  court,  in  accord  with  the  former 
practice  therein,  had  regarded  what  appeared 
upon  his  Jury  trial  docket  as  a  sufficient  de- 
mand for  a  Jury  trial,  and  bad  made  a  minute 
entry  on  the  first  day  of  the  term  reciting, 
in  substance,  that  a  Jury  trial  had  been  de- 
manded in  the  cause.  Our  statutes  (sections 
4616  and  4673,  Shan.  Code)  require  the  clerk 
to  keep  two  trial  dockets,  styled,  respectively, 
"nonjury"  and  "Jury"  dockets,  upon  which 
he  is  required  to  place  the  cases  respectively 
designated  to  be  tried  without  a  jury,  or  by 
a  Jury.  The  sections  of  Shannon's  Code  re- 
lating to  the  matter  in  hand  are  numbered 
4611  to  4616,  Inclusive. 

The  foregoing  sections  are  compUed  from 
two  acts  of  our  General  Assembly ;  the  first 
is  chapter  4,  Acts  of  1875;  the  second  is 
chapter  220,  Acts  of  1889.  The  act  last  men- 
tioned  iB  an  amendment  of  the  original  act, 
and  was,  no  doubt,  passed  in  order  to  sim- 
plify the  practice,  and  to  avoid  misapprehen- 
sion of  the  esact  meaning  of  the  original  act, 
as  it  h  rd  been  construed  In  Railroad  ▼.  Mar- 
tin, 85  Tenn.  (1  Pick.)  134,  2  S.  W.  381.  The 
amendatory  act  puts  the  two  classes  of  cases 
mentioned  in  section  1  of  the  act  of  1875  on 
much  the  same  footing.  It  did  not  repeal 
the  right  of  a  party  to  a  suit  originating  in 
a  court  of  record  to  demand  a  Jury  in  his 
first  pleading  tendering  an  issue  triable  by 
Jury.  It  left  that  provision  standing  as  the 
same  existed  under  the  original  act ;  but  the 
amendatory  act  added  to  the  existing  mode 
in  such  cases  another  mode,  and  the  two 
modes  of  making  the  demand  or  caU  are 
made  apparent  by  an  examination  of  section 
4C11,  Shan.  Code.  The  second  mode  named 
In  that  section  was  not  available  to  a  party 
in  that  class  of  cases  under  the  original  act. 
The  amendatory  act,  by  its  express  terms, 
applies  to  both  classes  of  cases  covered  by 
section  1  of  the  original  act,  and  the  mode  of 
calling  for  or  demanding  a  Jury  which  the 
amendatory  act  prescribes  may  be  pursued 
with  equal  success  in  either  class  of  cases. 
This  mode,  common  to  each  class  of  cases, 
is  laid  down  in  the  amendatory  act  with  fait 
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exactness.  At  only  one  point  Is  tbere  am- 
blgnlty.  The  word  "call"  and  the  word  "de- 
niand,"  as  used  in  the  first  section  of  the 
auiendatory  act,  are  synonymous  in  meaning. 
The  ambiguity  lies  In  the  absence  of  express 
words  prescribing  of  whom  the  caU  or  de- 
mand shaU  be  made;  but  this  ambiguity, 
when  the  history  and  purpose  of  the  legisla- 
tion is  considered,  may  be  easUy  cleared 
away.  The  prime  purpose  of  the  legislation 
was  twofold:  First,  to  expedite  the  busi- 
ness of  the  courts  by  dividing  trials  into 
Jury  and  nonjury  trials,  and  providing  for 
Jury  and  nonjury  dockets;  second,  to  pre- 
scribe some  definite  method  by  which  It 
might  become  known  to  the  courts  and  to  the 
clerks  which  of  the  causes  pending  at  the  be- 
ginning of  the  term,  and  triable  by  jury  were 
Intended  by  the  parties  to  be  so  tried,  and, 
on  the  other  hand,  which  of  such  cases  the 
parties  Intended  to  submit  to  the  Judgment 
of  the  court  without  the  intervention  of  a 
Jury,  and  to  accomplish  these  two  purposes 
of  the  statute  the  Jury  and  nonjury  trial 
dockets  wer«  provided  for,  to  be  kept  by  the 
clerk  of  the  court,  and  further  to  accomplish 
these  purposes  we  find  in  the  first  section  of 
the  act  of  1875  the  declaration  that: 

"A  failure  to  demand  a  jury  as  aforesaid  shall 
be  deemed  and  held  conclusively  an  agreement 
of  the  parties  to  submit  all  issues  and  questions 
of  fact  to  the  decision  of  the  judge  without  a 
jury." 

Under  the  act  of  1876  the  parties  were  al- 
lowed the  first  three  days  of  the  trial  term 
within  which  the  demand  might  be  made,  but 
that  provision  was  changed  to  one  particular 
day  by  the  amendatory  act,  under  which  the 
jiartles  are  allowed  the  first  day  of  any  term 
at  which  the  suit  stands  for  trial  to  make 
demand  for  a  Jury  trlaL  The  purpose  of  the 
amendatory  act  was  that  on  the  particular 
day  designated  by  it  there  should  be  spread 
<m  the  clerk's  Jury  trial  docket,  the  style  of 
each  case,  and  the  demand  or  call  of  the  par- 
ty thereto  who  desired  a  trial  of  that  cause 
by  a  Jury ;  and  it  matters  not,  as  we  think, 
whether  the  entries  aforesaid,  upon  the 
clerk's  trial  docket,  be  made  before  the  first 
day  of  any  term  at  which  the  case  stands  for 
trial,  or  on  the  first  day  of  such  a  term.  In 
either  case  the  entry  of  the  style  of  the  cause 
and  the  demand  for  a  Jury  trial  thereof 
would  suffice.  In  crowded  centers  of  popula- 
tion, where  the  volume  of  business  is  great,  a 
construction  of  the  legislation  which  would 
require  every  demand  for  a  Jury  trial  to  be 
made  on  the  first  day  of  the  term  by  an  entry 
of  the  style  of  the  cause,  and  the  demand,  on 
the  clerk's  trial  docket,  on  that  particular 
day,  would  be  exceedingly  inconvenient,  and 
would  not  serve,  in  our  opinion,  to  forward 
any  purpose  of  the  legislation.  We  see  no 
purpose  in  the  legislation  which  would  be  ad- 
vanced by  requiring  the  call  or  demand  to  be 
made  in  open  court,  and  upon  the  presiding 
Judge  thereof,  on  the  first  day  of  any  term  at 


which  the  cause  stands  for  trial.  Neither  of 
the  acts  expressly  so  provides,  and  nothing  in 
either  of  them  warrants  us  In  importing  into 
them  such  a  meaning.  Such  a  construction 
would  impose  upon  the  judge  useless  labor, 
and  result  in  an  unprofitable  consumption  of 
his  time. 

We  think  the  call  or  demand  which  was 
made  In  the  present  case  on  January  28th, 
and  which  was  recorded  on  the  clerk's  jury 
trial  docket,  and  stood  thereon  open  to  the 
examination  of  the  Judge  of  the  court  and  of 
the  bar  alike,  on  the  first  day  of  the  term  to 
which  the  cause  was  appealed,  and  that  on 
which  it  stood  for  trial,  and  was  tried,  was 
a  sutUclent  compliance  with  section  4612, 
Shaa  Code,  and  the  act  of  1875,  as  amended 
by  the  act  of  1889.  The  demand  made  in  this 
case  was  a  continuous  one  for  every  moment 
of  the  first  day  of  the  term.  No  mere  direc- 
tion of  the  attention  of  the  circuit  Judge  to 
the  demand  would  have  advanced  any  pur- 
pose of  the  statute.  There  was  no  discretion 
of  the  judge  to  grant  or  refuse  it,  if  it  were 
sufficient  in  form  and  substance  as  a  compli- 
ance with  the  mode  laid  down  In  the  statute. 
The  warrant  or  right  of  a  party  to  a  Jury 
trial  in  a  cause  triable  by  jury  exists  under 
the  Constitntlon  of  the  state  and  under  the 
federal  Constitution.  The  Judge  of  the  court 
was  without  power  to  deny  such  a  right  if  it 
was  demanded  in  the  mode  laid  down  in  the 
statute  and  at  the  time  specified.  To  be  sure. 
If  a  party  has  made  an  abortive  effort  to 
make  a  demand  for  a  Jury  trial,  and  in  re- 
sponse thereto  the  cause  has  been  set  down 
on  the  clerk's  Jury  trial  docket,  the  opposite 
party  may  move  to  remand  the  cause  to  the 
nonjury  docket,  and  this  motion  the  court 
has  power,  and  is  under  the  duty,  to  grant  if 
made  in  time.  Such  a  motion  may,  of  course, 
be  made  by  the  opposite  party  and  disposed 
of  by  the  court  after  the  first  day  of  any  term 
at  which  the  cause  stands  for  trial.  Such  a 
motion  was  allowed  in  RaUroad  v.  Tlmmons, 
116  Tenn.  (8  Cates)  29,  91  S.  W.  1116,  and  in 
that  case  the  legislation  under  consideration 
received.  In  substance,  the  same  construction 
given  to  it  herein. 

The  Court  of  Civil  Appeals,  in  sustaining 
the  action  of  the  trial  Judge,  seems  to  have 
followed  the  reasoning  of  this  court  in  Ball- 
road  V.  Martin,  85  Tenn.  (1  Pick.)  134,  2  S. 
W.  381.  Judges  Wilson  and  Moore,  however, 
dissented. 

Railroad  v.  Martin,  supra,  was  decided  pri- 
or to  the  passage  of  the  amendatory  act ;  but 
Railroad  v.  Tlmmons,  supra,  was  decided  aft- 
er that  act,  and  the  construction  of  the  act  in 
that  case  should  have  been  followed  by  the 
Court  of  Civil  Appeals. 

It  results  that  the  writ  is  granted,  the 
Judgment  of  the  Court  of  Civil  Appeals  is  re- 
versed, and  the  cause  is  remanded  to  the  cir- 
cuit court  of  Davidson  county  for  further  pro- 
ceedings. A  copy  of  this  opinion  will  go 
down  with  the  procedendo  oa  the  remand. 
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STONE  T.  FIDELITY  &  CASUAIiTY  CO.  OF 

NEW  YORK. 
(Snpreme  Court  of  Tennessee.    Jan.  17,  1916.) 

1.  Iksubance   ^^55— Aocidbnt  Insubancx 
— "Accidental  Means." 

An  injury  U  not  produced  by  accidental 
means,  within  the  terms  of  a  policy,  where  it  is 
the  natural  result  of  an  act  or  acts  in  which 
the  insured  intentionally  engages,  and  is  caused 
by  a  voluntary,  natural,  ordinary  movement,  ex- 
ecuted as  was  intended. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  if  1160-1169 ;   Dec.  Dig.  <S=9455.] 

2.  Inbubancb  «=>455— Accident  Insurance 
— "AcciDENTAi.  Means." 

Complainant,  who  attended  a  football  game 
on  a  cool  day  when  the  ground  was  damp,  and 
contracted  a  cold,  resulting  in  lumbago,  and  who 
after  medical  treatment  and  the  debility  result- 
ing from  a  purgative,  and  while  lying  in  bed, 
had  a  paper  brought,  reached  for  it,  and  raised 
it  suddenly  above  bis  head,  when  his  strong 
blood  pressure  caused  a  rupture  of  the  retina, 
destroying  the  sight  of  one  eye,  could  not  re- 
cover on  a  policy  insuring  him  against  bodily 
injury  through  "accidental  means,  since,  while 
the  result  was  not  foreseen,  the  cause  produc- 
ing the  result  was  not  accidental,  but  an  ordi- 
nary natural  movement,  executed  as  intended. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {J  1166-1169;    Dec.  Dig.  <S=»455.] 

Appeal  from  Cbancery  Court,  Hamilton 
County;  W.  R  Garrin,  Chancellor. 

Action  by  J.  C  Stone  against  the  Fidelity 
&  Casualty  Company  of  New  York.  Judg- 
ment for  defendant  sustaining  a  demurrer  to 
the  complaint,  and  complainant  appeals.  Af- 
firmed. 

Spears  &  Spears,  of  Cbattanooga,  for  ap- 
pellant Thompson,  WUllams  &  Thompson 
and  Creed  F.  Bates,  all  of  Chattanooga,  and 
James  B.  Wright,  of  KnoxvUle,  for  appellee. 

FANCHER,  J.  Complainant  sued  to  re- 
cover under  the  terms  of  a  policy  which  was 
to  insure  him  against  bodily  Injury  sustain- 
ed during  the  term  of  one  year,  through  ac- 
cidental means,  and  resulting  directly.  Inde- 
pendently, and  exclusively  of  all  other  causes. 
In  Immediate,  continuous,  and  total  disabili- 
ty. The  Injury  complained  of  Is  stated  as 
follows: 

"Complainant  would  now  show  the  court  that 
some  time  in  November.  1913,  he  went  to  Nash- 
ville, Tenn.,  to  attend  the  football  game  between 
Vanderbilt  and  Sewanee;  that  the  day  was 
rather  cool,  and  the  ground  was  rather  damp; 
he  attended  the  game  on  the  afternoon  of  No- 
vember 27,  1913,  and  at  that  time  contracted  a 
cold,  resulting  In  lumbago;  that  he  stayed  in 
NashvUle  all  night,  and  sat  up  until  about  12 
o'clock,  returning  home  the  next  day,  the  28th. 
On  the  morning  of  the  28th  he  awoke  with  a 
cold  and  lumbago,  and  in  the  evening  came 
home  and  went  to  bed,  and  was  confined  to 
his  room  and  bed  for  seven  consecntive  days. 
He  consulted  Dr.  Mitchell  and  told  Dr.  Mitchell 
that  he  was  going  to  take  some  medicine  known 
as  'black  draught,'  thinking  by  this  means  to 
clean  out  his  system,  and  thus  restore  his  health. 
This  medicine  was  composed  of  two-thirds  of  a 
pint  of  whisky  and  a  box  of  'black  draught,' 
which  was  n  very  strong  liver  medicine.  These 
were  poured  together  so  as  to  make  the  whole  in 
quanbty  above  one  quart     The  effect  of  this 


medicine  was  to  purge  the  system.  Complainant 
took  a  dose  of  this  medicine  on  the  morning  of 
the  third  of  December  before  supper  and  con- 
tinued this  treatment,  taking  it  before  each  meal 
until  the  following  evening.  The  consequence 
of  taking  this  medicine  was  to  debilitate  the 
system,  and  this  resulted  in  a  very  weak  physi- 
cal condition.  This  condition  obtained  until 
Thursday,  when  complainant  was  lying  on  the 
bed,  and  had  had  a  short  nap  up  to  about  S 
o'clock.  Thereupon  he  called  his  wife  to  bring 
him  the  Nashville  Banner,  and  asked  her  to 
turn  on  the  light  at  the  head  of  the  bed  so  that 
he  might  read  the  paper.  Complainant  then 
reached  for  the  paper  and  raised  it  above  his 
head,  and  the  light  was  turned  on,  when  he 
found  he  had  lost  the  sight  of  his  left  eye.  On 
raising  his  hands  be  felt  some  change  bad  come 
over  his  left  eye.  On  consulting  a  physician  he 
was  informed  that  the  loss  of  nis  left  eye  was 
due  to  the  fact  that  in  bis  weakened  condition 
resulting  from  the  purging  of  the  'black  draught,' 
that  he  raised  his  hand  suddenly  to  get  the  pa- 
per, and  that  his  blood  pressure  was  strong  and 
rusned  to  his  head,  causing  a  blood  rupture  of 
the  retina— that  is  causing  a  little  dot  of  blood 
to  rest  on  the  nerve  of  the  eye  or  in  the  retina, 
thereby  destroying  his  sight  Complainant  charg- 
es that  the  loss  of  his  left  eye  resulted  wholly 
from  accidental  means." 

The  demurrer  which  the  tdiancellor  sus- 
tained raises  the  point  that  the  Injury  or 
disability  suffered  was  caused  by  sickness  or 
disease,  and  not  through  accidental  means, 
resulting  directly,  independently,  and  exdu- 
Blvely  of  all  other  causes. 

[1]  The  general  rule  Is  that  an  Injury  is 
not  produced  by  accidental  means,  within 
the  meaning  of  this  policy,  where  the  injury 
is  the  natural  result  of  an  act  or  acts  la 
which  the  Insured  intentionally  engages.  A 
person  may  do  ciertaln  acts  the  result  of 
which  produces  unforeseen  consequences  re- 
sulting in  what  is  termed  an  accident;  yet 
it  does  not  come  within  the  terms  of  this 
contract  The  policy  does  not  Insure  against 
an  Injury  that  may  be  caused  by  a  voluntary, 
natural,  ordinary  movement,  executed  exact- 
ly as  was  intended. 

Therefore,  to  determine  the  matter,  we 
look,  not  to  the  result  merely,  but  to  the 
means  producing  the  result  It  Is  not  suffi- 
cient that  the  Injury  be  unusual  and  unex- 
pected, but  the  cause  itself  must  have  been 
unexpected  and  accidental.  In  re  Scarr, 
(1905)  1  K.  B.  367,  2  B.  R.  a  358,  82  U  T. 
N.  S.  128,  21  Times  L.  R.  173,  1  Ann.  Caa. 
787;  Cledera  v.  Scottish  Accident  Ins.  Co., 
(1892)  19  B.  356,  29  Scott  L.  R.  803 ;  Smith 
V.  Travelers'  Ins.  Co.  (1914)  219  Mass.  147, 
106  N.  E.  607,  U  R.  A.  1916B,  872;  Feder 
T.  Iowa  St.  Traveling  Men's  Ass'n,  107  Iowa, 
538,  78  N.  W.  252,  43  L.  R.  A.  693,  70  Am. 
St  R^.  212;  Shanberg  t.  IildeUty  &  Casual- 
ty Co.  (a  O.)  143  Fed.  651,  afilrmed  in  158 
Fed.  1.  85  a  C.  A.  843,  19  li.  B.  A.  (N.  S.) 
1206;  Lehman  ▼.  Great  West  Aoc.  Ass'n, 
155  Iowa,  737,  133  N.  W.  762,  42  L.  R.  A. 
(N.  S.)  663;  Smouse  ▼.  Iowa  St  Traveling 
Men's  Ass'n,  118  Iowa,  436, 92  N.  W.  53 ;  Mc- 
Carthy V.  Travelers'  Ins.  Co.,  8  Bias.  362,  Fed. 
Cas.  No.  8,682;  Niskern  v.  United  Brother- 
hood, 93  App.  Dlv.  364,  87  N.  Y.  Supp.  640; 


Cs»For  other  cases  see  lame  topic  and  KBY-NUMBER  In  aU  K«y-Number«d  Digests  and  Indaxw 


Tenn.) 


TENNESSEE  POWEB  CO.  v.  LAY 


2S3 


Hastings  v.  Travelers'  IDs.  Cto.  (O.  O.)  190  Fed. 
258;  Cobb  v.  Preferred  Mut  Ace.  Ass'n,  96 
Ga.  818,  22  S.  El  076;  Travelers'  Ins.  Co. 
T.  Selden,  78  Fed.  285,  24  0.  a  A.  92 ;  South- 
ard V.  Railway  Passenger,  eta,  Co.,  84  Conn. 
B76,  Fed.  Cas.  No.  18,182. 

Attention  Is  especially  directed  to  the  very 
excellent  notes  on  the  subject  In  42  L.  R.  A. 
(N.  S.)  563,  and  1  Ann.  Gas.  787.  These  notes 
Illustrate  the  subject  by  statements  of  the 
facts. 

In  the  foregoing  cases  no  liability  was 
found,  because  the  Injury  was  not  produced 
by  accidental  means. 

In  Cobb  V.  Preferred  Mut  Ace.  Ass'n, 
supra,  the  plalntlfl  was  In  a  feeble  condi- 
tion, and  In  carrying  his  baggage  a  short  dis- 
tance It  was  found  that  his  eye  was  affect- 
ed, finally  resulting  In  blindness.  The  plain- 
tiff bad  not  fallen  nor  received  any  shock, 
blow,  or  Jar,  and  there  was  nothing  unusual 
In  the  manner  of  carrying  the  baggage  or 
Ms  movement  while  so  doing.  It  was  con- 
sidered that  the  means  producing  the  Injury 
were  not  accidental. 

In  Feder  v.  Iowa  St  Traveling  Men's 
Ass'n,  supra,  a  rupture  of  an  artery  occurred 
while  the  Insured  was  reaching  In  an  ordi- 
nary way  over  a  ctialr  to  close  some  window 
shutters,  and  he  did  not  fall  or  lose  his  bal- 
ance. Everything  was  done  as  w£ia  intended. 
It  was  held  the  rupture  was  not  sustained 
through  accidental  means. 

The  same  doctrine  Is  announced  in  other 
cases,  but  a  recovery  had  because  the  Injury 
was  sustained  through  accidental  means. 
These  cases  are  Standard  Life  &  Ace.  Ins. 
Co.  V.  Schmaltz,  66  Ark.  588,  53  S.  W.  49, 
74  Am.  St  Rep.  112;  Atlanta  Ace.  Ass'n  v. 
Alexander,  104  Ga.  709,  30  S.  B.  939,  42  L. 
R.  A  188;  McGUnchey  v.  Fidelity  &  Casu- 
alty Co.,  80  Me.  251,  14  Atl.  13,  6  Am.  St 
Rep.  190;  Reynolds  v.  Equitable  Ace.  Ass'n, 
69  Hun,  13,  1  N.  Y.  Supp.  738;  Pervangher 
T.  Casualty,  etc,  Co.,  86  Miss.  31,  37  South. 
461;  Bailey  v.  Interstate  Casualty  Co.,  8 
App.  DIv.  127,  40  N.  T.  Supp.  613;  Rodey 
T.  Travelers'  Ins.  Co.,  8  N.  M.  (Gild.)  543, 
9  Pac.  348;  Taylor  v.  Gen.  Acc.  Corp.,  208 
Pa.  439,  57  Atl.  830;  Stout  v.  Pac  Mut  I* 
Iii&  Co.,  130  Cal.  471,  62  Fao.  732;  Mutual 
Acc.  Ass'n  V.  Barry,  131  U.  a  100,  9  Sup. 
Ot  756,  SS  Ia  Ed.  60. 

The  following  authorities  are  In  conflict 
with  those  above  cited:  North  American  I* 
A  A.  Ins.  Co.  V.  Burroughs,  69  Pa.  43,  8  Am. 
Rep.  Z12;  Horsefall  v.  Padflc  Mut  L.  Ins. 
Co.,  32  Wash.  132,  72  Pac  1028,  63  U  R.  A. 
425,  98  Am.  St  Rep.  846;  Young  v.  Railway 
Mall  Ass'n,  126  Mo.  App.  325,  103  S.  W.  557 ; 
Rose  V.  Commercial  Mut  Acc.  Co.,  12  Pa. 
Super.  Ct  894;  Patterson  v.  Ocean  Acc  & 
Guaranty  Co^  26  App.  D.  O.  46. 

[J]  Now,  looking  to  the  particular  facts 
here  alleged,  we  find  the  cause  alleged  to 
have  produced  the  Injury  was  a  natural  and 


ordinary  movement.  Complainant  was  lying 
quietly  on  the  bed,  and  called  to  his  wife  to 
bring  him  the  Nashville  Banner  that  be  might 
read  It  He  then  reached  for  the  paper  and 
raised  it  above  his  head,  and  the  light  was 
turned  on,  when  he  found  he  had  lost  the 
sight  of  bis  left  eye.  He  was  Informed  by  his 
physician  that  the  loss  of  the  eye  was  due 
to  the  fact  that  in  his  weakened  condition, 
resulting  from  the  purgative  he  had  taken, 
he  raised  his  hand  suddenly  to  get  the  paper, 
and  that  his  blood  pressure  was  strong  and 
rushed  to  his  head,  causing  a  blood  rupture 
of  the  retina,  thereby  destroying  his  sight 
The  weakened  condition  due  to  the  purgative 
was  not  accidental,  nor  was  the  excessive 
blood  pressure;  both  being  physical  condi- 
tions produced  from  natural  causes.  The 
movement  of  tbe  hand  suddenly  to  get  the 
paper  was  executed  exactly  as  Intended.  It 
was  a  simple  and  ordinary  movement  The 
rushing  of  the  blood  with  excessive  pressure, 
rupturing  the  retina,  was  therefore  caused 
by  natural  means.  While  the  result  was  not 
foreseen,  the  causes  producing  that  result 
were  not  accidental.  It  Is  well  In  line  with 
the  cases  above  cited  sustaining  the  majority 
rule,  which  we- adopt  This  rule  affords  a 
reasonable  interpretation  of  the  contract. 

The  position  here  taken  is  not  in  conflict, 
as  we  view  it,  with  the  opinion  of  our  court 
In  Insurance  Co.  v.  Bennett,  6  Pick.  (90  Tenn.) 
266,  16  S.  W.  723,  25  Am.  St.  Rep.  685,  when 
the  facts  of  that  case  are  properly  considered. 

We  deem  It  unnecessary  to  pass  upon  the 
next  point,  raised  by  demurrer,  namely,  that 
if  the  Injury  may  be  said  to  have  resulted 
through  accidental  means,  yet  It  did  not  so 
result  "directly.  Independently,  and  exclusive- 
ly of  all  other  causes."  The  learned  chan- 
cellor sustained  the  demurrer  In  this  respect 
also,  and  there  Is  strong  authority  for  his 
position.  But,  Inasmuch  as  the  foregoing 
Is  decisive  of  the  case,  and  the  question  of 
proximate  cause  and  what  contributing  facts 
would  be  too  remote  to  be  considered  as 
entering  Into  the  accidental  means  producing 
the  injury  must  depend  upon  the  facts  of 
each  case,  discussion  on  that  point  Is  omitted. 

Affirmed. 


TENNESSEE  POWER  CO.  v.  LAY. 
(Supreme  Court  of  Tennessee.     Feb..  1,  1916.) 

EMtNEST     DOICAIN     «S9307  —   RXMXDtBS     OF 
PSOPXBTT   OWNEBS— ACTTONS    FOR   DaUAQKS 

—Necessity  op  Jury  of  View— Res  Asju- 

DIOATA— "Coram  Now  Judice." 

In  an  action  for  damages  for  the  taking  of 
land  for  a  power  company^  lines,  wherein  the 
amount  of  land  taken  was  agreed  upon,  and  the 
sole  issue  was  its  value,  where  compensatory 
and  incidental  damages  were  assessed  by  the 
trial  jury,  which  laid  off  by  metes  and  bounds 
the  land  taken,  the  proceeding  was  not  coram 
non  judice,  since  the  court  had  jurisdiction  of 
the  controversy,  although  there  was  no  issue  as 
to  the  land  taken,  but  Uie  judgment  was  a  valid 
adjudication  on   the  question  of  damages,   al- 
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though  no  jury  of  view  was  had,  since  Sban-| 
Don's  Code,  i  1866,  provides  that  the  injured 
party  may  sue  for  damages  in  the  ordinary 
way,  in  which  case  the  jury  shall  lay  oS  the 
land  by  metes  and  bounds,  and  assess  the  dam- 
ages as  upon  the  trial  of  an  appeal  from  the  re- 
turn of  a  jury  of  inquest 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  820-824;  Dec.  Dig.  <S=> 
307. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Coram  Non  Judice.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Mary  Lay  against  the  Tennes- 
see Power  Cixnpany.  From  a  judgment  for 
plaintiff,  defendant  brought  error  to  the 
Court  of  Civil  Appeals,  which  affirmed  the 
judgment,  and  defendant  brings  certiorari. 
AfHrmed,  and  judgment  entered. 

T.  T.  Bankin,  of  Chattanooga,  for  plain- 
tiff. Jno.  T.  Baulston,  of  South  Pittsburg, 
for  defendant 

NEIL,  G  J.  This  action  was  brought  in 
the  circuit  court  of  Marion  county  by  defend- 
ant in  error,  Mary  liay,  to  recover  damages 
arising  out  of  the  fact  that  the  plaintiff  in 
error  had  entered  upon  her  land  and  con- 
structed its  Hue  of  poles,  wires,  etc.,  with- 
out authority.  It  was  alleged  that  the  plain- 
tiff in  error  had  taken  an  area  of  40  feet 
wide  across  the  farm.  The  plaintiff  In  error 
tiled  a  plea  stating  that  it  had  taken  100 
feet  The  defendant  in  error  then,  by  leave 
of  the  court,  amended  her  declaration  so  as 
to  allege  that  the  amount  taken  was  100  feet, 
and  set  out  by  metes  and  bounds  a  descrip- 
tion of  the  land  taken;  this  description  pur- 
porting to  have  been  drawn  from  the  survey 
made  by  the  plaintiff  in  error.  It  Is  also 
substantially  alleged  In  the  declaration  that 
the  plaintiff  in  error  is  a  pubUc  service  cor- 
poration, such  as  would  have  the  right  to 
condemn  under  our  statutes. 

A  jury  was  Impaneled,  and  the  damages 
assessed,  both  for  the  taking  and  Incidental 
damages.  The  Jury  also  found  the  amount 
of  land  which  was  taken  by  the  plaintiff  in 
error,  describing  it  with  exactness  as  set 
forth  in  the  amendment  to  the  declaration. 

A  motion  for  a  new  trial  was  made  and 
continued  over  to  the  next  term  of  court 
At  the  latter  term  the  trial  judge  so  far 
granted  the  motion  as  to  suggest  a  remitti- 
tur of  a  part  of  the  damages,  and  this  was 
accepted  by  defendant  in  error.  A  bill  of 
exceptions  was  then  made  up,  and  the  case 
appealed  to  the  Court  of  Civil  Appeals  by 
the  plaintiff  in  error.  That  court  declined  to 
examine  the  bill  of  exceptions  <hi  the  ground 
that  it  was  filed  too  late;  no  time  having 
been  granted  at  the  trial  term  for  its  filing 
thereafter.  That  court  then  proceeded  to 
try  the  case  on  the  technical  record,  and 
affirmed  the  judgment  of  the  trial  judge. 
The  case  was  then  brought  to  this  court  by 
the  plaintiff  in  error  on  the  writ  of  oertl- 
orarL 


[1,2]  Plaintiff  in  arror  concedes  that  It 
cannot  rely  upon  the  bUl  of  exceptions,  but 
insists  that  the  adjudging  of  the  laud  to  it 
was  coram  non  judice,  since  there  was  no 
issue  on  the  subject,  and  no  Jury  of  view 
was  appointed ;  that  therefore  it  will  not  be 
protected  by  the  plea  of  res  adjudicata  in 
case  an  effort  should  h^eafter  be  made  by 
defendant  in  error  to  recover  the  land  or 
again  secure  damages,  and  therefore  tlie  re- 
sult of  a  final  affirmance  would  be  that  the 
defendant  in  error  would  recover  her  judg- 
ment for  the  amount,  and  the  plaintiff  in 
error  would  receive  no  consideration. 

This  is  a  mistaken  view.  The  parties  have 
agreed  tn  their  pleadings  as  to  the  land 
that  had  been  taken  and  for  which  the  dam- 
ages were  sought,  and,  no  objection  having 
been  made  as  to  the  amount,  or  as  to  the  de- 
scription, the  sole  purpose  of  the  suit  being 
to  recover  damages,  it  was  unnecessary  to 
go  through  the  formality  of  selecting  a  jury 
of  view  to  lay  off  the  land.  So  far  as  the 
assessment  of  damages  was  concerned,  that 
was  properly  done  by  the  regular  Jury  impan- 
eled to  try  the  case.  This  was  directly  in 
accord  with  Shan.  Code,  i  186&  That  sec- 
tion provides  that  the  Injured  party  "may 
sue  for  damages  in  the  ordinary  way,  in 
which  case  the  jury  shall  lay  off  the  land  by 
metes  and  bounds  and  assess  the  damages, 
as  upon  the  trial  of  an  appeal  from  the  re- 
turn of  a  Jury  of  inquest"  The  pleadings 
sufficiently  covered  the  controversy,  and 
there  was  no  necessity  for  any  other  Jury 
than  the  regular  trial  Jury;  and  we  must 
conclude  that  that  Jury  either  ascertained 
the  description  of  the  land  from  the  plead- 
ings, or  by  proper  evidence  submitted  to 
them,  there  being  nothing  in  the  record  to 
the  contrary. 

The  result  is  that  the  Judgment  of  the 
Court  of  Civil  Appeals  will  be  affirmed,  and 
a  judgment  will  be  entered  here  in  accord- 
ance with  this  opinion. 


WESTBEN   UNION   TELEGRAPH   CO.   ▼. 
NASHVILLE,  O.  &  ST.  L.  BY.  CO.  et  al. 

(Supreme  Court  of  Tennessee.    Jan.  22,  1916.) 

1.   TsLBaBAFES    ARD    TKLBPHONKS    ^=»7— EX- 
TENSION or  Link— RioHT  to  Maeb. 

A  telegraph  company  was  organized  under 
New  York  act  of  April  12,  1848  (Laws  1848, 
c.  265),  providing  that  any  number  of  persons 
may  associate  for  the  purpose  of  constructing  a 
line  of  telegraph  through  the  state  from  and  to 
any  point  without  the  state.  New  York  act  of 
April  8,  1851  (Laws  1851,  c.  98),  required  the 
wrttten  consent  of  persons  owning  two-thirds 
of  the  capital  stock  of  such  compani^  as  a 
condition  to  an  extension  of  the  lines,  while  New 
York  act  of  June  29,  1853  (Laws  1853,  c.  471), 
provided  for  an  extension  of  the  lines  npon  the 
terms  and  conditions  prescribed  in  the  act  of 
1848.  EeJd,  that  after  the  passage  of  the  act  of 
1853,  written  consent  of  persons  holding  two- 
thirds  of  the  stock  of  such  company  was  not 
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necessary  to  an  extension  of  its  line  -nithout 
the  state. 

[Ed.  Note.— BV>r  other  eases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  6;  Dec.  Dig.  «=» 
T.J 

2.  EbnmNT  Dokain  «b947— Telboraph  and 

BAII.WAT  COMFANIBB— BlOBT  TO  CoRDXMN. 

As  Act  Cong.  July  24,  1866,  e.  230,  I  1, 
14  Stat.  221  (Rev.  St.  U.  S.  S  6263  tU.  S. 
Comp.  St  i  10072]),  does  not  confer  upon  tele- 
graph companies  the  right  to  condemn  an  ease* 
ment  over  a  railroad  right  of  way,  but  mere- 
ly denies  the  state  power  to  prevent  an  occupa- 
tion and  use  of  such  right  of  way  for  telegraph 
purposes,  a  telegraph  company  may,  under  the 
state  laws,  condemn  for  telegraph  puiposea  a 
way  over  a  railroad  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  107-120;    Dec.  Dig.  «=» 

3.  Ekinknt  DoiLAiN  4=3101— Teleqbapb  and 
BaU.  WAT— Wats — C  ondemnation. 

A  petition  by  a  telegraph  company  for  con- 
demnation of  a  way  for  a  line  of  telegraph 
along  a  railroad  right  of  way,  brought  under 
Acts  1886,  c.  66,  g  1,  authorizing  such  condem- 
nation, providing  that  the  ordinary  use  of  such 
railroad  shall  not  be  thereby  obstructed,  is  not 
bad  because  the  petition  declared  that  the  tele- 
graph line  would  not  obstruct  the  use  of  the 
right  of  way  for  railroad  purposes,  and  offered 
to  move  the  line  in  case  the  right  of  way  should 
be  obstructed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mnio,  Cent  Dig.  {$  509-618;  Dec.  Dig.  «=» 
181.] 

4.  Eminent  Domain  «=371— Coufenbation— 
Right  to. 

As  a  t^egraph  company,  upon  condemning 
the  right  to  erect  a  telegraph  line  on  a  rail- 
road right  of  wa^  is  obhgated  to  prevent  its 
line  from  obstructing  the  use  of  the  right  of  way 
for  railroad  purposes,  Shannon's  Code,  gf  1844- 
1869,  providing  for  compensation  in  money, 
maltea  adequate  provision  for  assessment  of 
damages  and  allowance  of  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  180-187;  Dec  Dig.  «e=» 
TL] 

5.  Eminent  Domain  «=347  —  Fboceedinos — 
Selection  of  Line. 

Where  a  telegraph  company  condemns  the 
right  to  bnild  a  line  on  a  railroad  right  of  way, 
the  telegraph  company,  and  not  the  railroad 
company,  is  entitled  to  select  the  site  for  the 
telegraph  line,  so  long  as  it  does  not  interfere 
with  the  operation  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  gf  107-120;  Dec.  Dig.  «=» 
47.1. 

6.  Eminent  Domain  «=s120— Pboceedinqs— 
Compensation. 

As  ft  telegraph  company  may  acquire  the 
right  to  construct  its  line  on  a  railroad  right 
of  way  where  it  does  not  obstruct  the  operation 
of  the  railroad,  but  there  may  be  an  interfer- 
ence not  amounting  to  an  obstruction,  the  rail- 
road company  cannot  be  denied  substantial  dam- 
ages, particularljr  where  the  taking  will  force  it, 
in  case  it  builds  its  own  telegraph  line,  to  adopt 
a  less  advantageous  route,  this  being  so  though 
the  telegraph  company  offered  to  remove  its 
line  in  case  it  should  be  an  obstmction,  for  a 
slight  interference  would  not  amount  to  an  ob- 
struction. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  315-319;  Dec.  Dig.  «=» 
120.] 


Certiorari  to  Ootirt  of  Civil  Appeals. 

Condemnation  proceedings  by  the  Western 
Union  Telegraph  Company  against  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  d^endants  appealed  to  the  Court 
of  Civil  Appeals,  and  from  the  judgment 
there,  they  bring  certiorari.  Reversed  and 
remanded. 

Shields  &  Cates,  of  Knoxviile,  and  Cooper  & 
Clark,  of  Trenton,  for  plaintiff.  Claude  Waller, 
John  Bell  Keeble,  and  Ed.  T.  Seay,  all  of  Nash- 
ville, W.  B.  Lamb,  of  Fayetteville,  and  Peeler 
&  Peeler,  of  Huntingdon,  for  defendants. 

WILLIAMS,  J.  In  February,  1912,  the 
Western  Union  Telegraph  Company,  a  body 
corporate  under  the  laws  of  the  state  of 
New  York,  filed  In  the  circuit  court  Its  peti- 
tion for  the  condemnation  of  an  easement  or 
right  of  way  over  and  along  the  railway 
rights  of  way  owned,  or  occupied  as  lessee, 
by  the  Nashville,  Chattanooga  &  St  Louis 
Railway  in  Carroll  county,  through  which 
county  run  two  divisions  (the  Nashville  and 
the  Paducah)  of  the  lines  of  railway  of  that 
company.  The  Louisville  &  Nashville  Rail- 
road Company,  as  the  owner  and  lessor  of 
the  Paducah  division,  was  Joined  as  a  de- 
fendant, as  were  also  certain  others  who  bad 
interests  a^  trustees  under  trust  deeds  or 
mortgages  executed  by  the  two  railway  com- 
panies. For  convenience  all  of  the  defend- 
ants will  be  referred  to  as  "the  railway"  or 
"the  railway  company." 

The  Nashville  division  extends  from  Nash- 
ville, Tenn.,  to  Hickman,  Ky.,  embracing 
24.05  miles  in  Carroll  county.  On  that  divi- 
sion the  telegraph  company  at  the  time  of 
the  filing  of  its  petition  maintained,  and  for 
nearly  50  years  prior  thereto  It  had  main- 
tained, a  telegraph  line  along  the  sonth  side, 
which  would  be  the  left  side  (going  towards 
Hickman)  of  the  single  track  main  line  of 
railroad. 

The  Paducah  division  of  the  railway  ex- 
tends from  Paducah,  Ky,,  to  Memphis,  Tenn., 
and  embraces  26.4  miles  in  Carroll  county. 
The  telegraph  company,  prior  to  the  Institu- 
tion of  the  suit,  had  operated  a  line  of  tele- 
graph on  the  east  side  of  the  single  main 
line  track  of  railroad — the  left  Me,  going 
towards  Memphis. 

The  trades  of  the  two  divisions  cross  at 
Hollow  Rock  Junction  in  Carroll  county. 

The  primary  purpose  of  the  petition  of  the 
telegraph  company  was  to  condemn  an  ease- 
ment for  its  pole  lines  along  or  on  the  routes 
then  occupied  by  the  petitioner  on  the  rifjhts 
of  way  of  the  railway.  By  stipulation  in  the 
record  It  appears  ttiat  the  widths  of  the 
rights  of  way  on  the  Nashville  division  vary 
from  60  feet  (the  railway  track  being  ap- 
proximately In  the  center)  to  100  feet,  though 
It  further  appears  from  the  proof  probable 
that  at  places  the  width  Is  about  200  feet 
The  rights  of  way  along  the  Paducah  divi- 
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slon  are  100  feet  In  total  wldtb.  tbe  track  of 
the  railway  being  In  the  center. 

The  existing  line  of  the  telegraph  company 
varies  In  its  distance  from  the  railway's 
track,  on  the  Nashville  division,  due  to  the 
topography  of  the  right  of  way  (as  it  exists 
after  the  construction  of  the  track  through 
cuts  and  on  fills),  but  its  average  distance 
would  seem  to  be  about  25  feet  south  of  the 
center  of  the  track.  On  the  opposite  or  north 
side  of  the  track,  on  that  division,  a  tele- 
phone line  has  been  constructed  on  the  right 
of  way  of  the  railway,  near  the  margin  of 
that  portion  of  the  same  that  Is  fenced,  by 
a  commercial  telephone  company.  There  is 
no  telephone  line  on  the  right  of  way  of  the 
railway's  Paducah  division. 

Although  it  seems  that  the  telegraph  com- 
pany's line  was  constructed  along  the  Nash: 
vlUe  division  right  of  way  prior  to  that  date. 
It  appears  that  its  legal  status  was  defined 
by  a  contract  entered  into  on  April  1,  1867, 
which  provided  for  the  furnishing  of  a  tele- 
graphic service  to  the  railway's  predecessor 
In  title.  This  contract  was  ratified  and  ex- 
tended on  August  1,  1878,  and  again  on  May 
14,  1880. 

On  June  18,  1884,  another  contract  was 
entered  Into  by  the  telegraph  company  and 
the  railway,  defining  the  rights  of  the  par- 
ties as  respects  both  the  Nashville  and  the 
Paducah  divisions,  the  latter  division  not 
having  come  Into  existence  until  after  the 
date  of  the  contract  of  May  14,  1880.  In 
the  conti^act  of  1884,  It  was  provided  that 
one  wire  was  to  be  set  apart  by  the  telegraph 
company  for  the  preferential  use  of  the  rail- 
way, and  that  if  the  railway  should  at  any 
time  require  greater  wire  facilities,  the  tele- 
graph company  should  furnish  an  additional 
wire  at  the  cost  price  thereof  upon  Its  poles, 
or,  in  the  alternative,  that  the  railway 
might,  at  its  own  cost,  string  such  addition- 
al wire  upon  the  telegraph  company's  poles 
in  sudi  position  as  the  telegraph  company 
might  direct.  Incorporated  in  this  contract 
was  the  following  clause  which,  it  seems, 
has  led  to  a  breach  and  bitter  litigation  in 
this  and  other  states  between  the  contract- 
ing parties: 

"Upon  the  wires  thus  set  apart  for  the  pref- 
erential use  of  the  railroad  company,  its  busi- 
nes,-)  messages,  the  family  and  sociiu  messages 
of  its  o£Bcer8  and  agents  may  be  sent  free  be- 
tween all  points  on  its  roads,"  etc 

On  June  27,  1911,  the  telegraph  company 
wrote  the  railway,  complaining  of  the  ex- 
travagant use  by  the  ofllcers  and  agents  of 
the  railway  of  the  above  contract  privilege, 
it  being  insisted  that  the  service  thus  ex- 
acted on  the  defendants'  systems  during  the 
year  1910  reached  the  value  of  $621,925.  It 
was  requested  by  the  telegraph  company  that 
this  be  remedied  by  way  of  a  modiflcatlon  of 
the  contract.  Failing  to  reach  an  agree- 
ment, the  telegraph  company,  on  August  17, 
1912,  gave  notice  that  the  contract  would  be 
terminated.    Thereafter  negotiations  for  the 


purchase  by  the  telegraph  company  of  an 
easement  for  its  pole  lines  were  commenced, 
but  they  proved  uhavailins.  This  litigation 
followed. 

The  petition  for  condemnation  sets  forth, 
among  other  things,  that  the  petitioner  pro- 
poses to  so  set  its  poles  as  not  to  Interfere 
with  any  ditch,  drain,  culvert,  or  any  work 
or  structure  of  the  railway  or  the  ordinary 
travel  upon  or  use  of  the  railroad — 
"and,  in  event  it  may  be  deemed  by  the  railway 
necessary  to  change  the  location  of  its  tracks,  or 
to  construct  new  tracks,  or  side  tracks,  or  to 
construct  new  depots,  or  other  buHdinga,  or  to 
change  the  location  of  those  now,  or  hereafter 
to  be  constructed  by  the  defendant  company, 
where  any  of  the  petitioner's  poles  and  wires 
are  located  upon  the  said  right  of  way,  petition- 
er hereby  agrees  to  remove  its  said  poles  and 
wires  from  said  places  or  points  so  to  be  used 
to  any  part  of  defendant's  right  of  way  .there- 
unto adjoining  which  may  be  designated  by  de- 
fendant company,  upon  due  and  reasonable  no- 
tice in  writing  i^ven  to  the  petitioner  by  said 
defendant,  setting  forth  the  desired  change;  all 
of  said  changes,  and  relocation  of  its  wires,  to 
be  made  at  the  expense  .of  the  petitioner." 

The  petition  also  embodied  the  consent  of 
petitioner  that  the  railway  might  take  all 
earth  materials  and  water  needed  by  the 
latter,  and  its  agreement  to  so  reset,  at  Its 
own  expense,  its  poles  as  to  conform  to  any 
consequent  changes  In  the  grade ;  to  hold  the 
railway  harmless  from  any  damages  to  peti- 
tioner's property ;  to  hold  down  interference 
with  the  operation  of  cars  or  trains  on  any 
railway  tracks,  etc. 

The  circuit  court  adjudged  that  petition- 
er had  a  right  to  condemn,  but  denied  It  the 
location  at  the  time  held  by  its  pole  line 
along  the  Nashville  division.  That  court  as- 
signed the  telegraph  company  a  diflCerent  lo- 
cation, but  on  the  same  side  of  the  track  of 
that  division,  alongside  the  present  line  of 
the  telegraph,  thus  recognizing  that  there 
was  adequate  space  on  the  right  of  way  of 
that  division  for  an  additional  or  third  pole 
line.  The  location  for  the  telegraph  pole 
line  at  the  place  at  the  time  occupied  by  the 
same  on  the  Paducah  division  was  also  de- 
nied, and  the  location  was  shifted  to  the 
opposite  side  of  the  track.  Substantial  dam- 
ages were  denied  and  nominal  damages 
awarded  the  railway. 

On  appeal  the  Court  of  Civil  Appeals  mod- 
ified the  judgment  of  the  circuit  court  In 
such  way  as  to  designate  for  the  petitioner 
the  locations  by  it  sought  on  the  two  divl- 
sions,  but  afllrmed  the  circuit  court  in  other 
respects.  That  court  incorporated  the  above 
recited  petition  stipulations,  or  agreements, 
on  the  part  of  the  telegraph  company,  in  its 
judgment  as  conditions  binding  on  that  com- 
pany. 

The  railway  has  petitioned  for  and  been 
granted  by  this  court  the  writ  of  certiorari 
in  order  to  a  review  of  the  judgment  of  the 
Court  of  Civil  Appeals;  and,  owing  to  the 
magnitude  of  the  interests  Involved,  In  this 
and  other  states,  the  cause  was  set  down 
for  oral  argument,  and  argued  at  the  bar 
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Of  thia  conrt  While  the  pending  caoe  di- 
rectly affects  the  rtghta  of  the  partleB  in 
bnt  one  connty,  the  prlndides  to  be  herein 
declared  will  gorem  In  other  salts  brought, 
or  to  be  brought.  In  other  counties  of  this 
state  to  test  the  telegraph  ctHnpany's  right 
to  condemn  easements  over  the  rights  of 
way  of  two  of  our  largest  railway  systems. 

The  first  question  for  solution,  as  one  lying 
at  the  threshold  of  the  lawsuit  and  deter- 
mlnatlre  of  all  contentions,  If  ttie  railway 
be  correct  in  its  position  respecting  It,  Is  the 
power  of  the  telegraph  company  under  the 
terms, of  its  charter,  granted  by  the  state 
of  New  York,  to  own  or  operate  telegraph 
lines  In  this  state. 

[1]  The  railway  undertakes  the  mainte- 
nance of  the  proposition  that  the  telegraph 
company  cannot  condemn  property  In  this 
state  since  It  Is  not  authorized  by  Its  <dtar- 
ter  to  exercise  any  corporate  function  of 
ownership,  except  under  a  certain  provi- 
sion of  its' charter  (which  It  is  claimed  has 
not  been  compiled  with),  requiring,  by  way  of 
condition  precedent  to  any  extension  of  its 
telegraph  lines,  the  obtaining  by  the  tele- 
graph company  of  "the  written  consent  of 
the  persons  owning  two-thirds  of  the  capital 
stock  of  such  company." 

The  determination  of  this  question  de- 
pends apon  the  proper  construction  of  cer- 
tain acts  of  the  General  Assembly  of  the 
state  of  New  York. 

The  telegraph  company  was  organized,  un- 
der the  name  of  New  York  and  Mississippi 
Valley  Printing  Telegraph  Company,  on  April 
1.  1851,  under  the  New  York  act  of  April  12, 
1848,  the  first  section  of  which  provided: 

"Sec.  1.  Any  number  of  persons  may  asso- 
ciate for  tiie  pnnKJse  of  constructing  a  line  of 
wires  of  tdegrapfi  through  this  state,  and  from 
and  to  any  point  within  this  state,  upon  such 
terms  and  conditions,  and  suUect  to  the  liabili- 
ties prescribed  in  this  act."    liaws  1848,  c.  265. 

The  certificate  of  Incorporation  set  out,  in 
pursuance  of  section  2  of  the  act,  the  gen- 
eral route  of  the  line  of  telegraph  to  be: 

"Through  this  state  from  the  city  of  Buffalo 
to  the  state  of  Pennsylvania,  along  the  south 
aide  of  liske  Erie." 

Both  the  railway  and  the  telegraph  com- 
pany construe  the  above  act  of  Incer];>oration 
to  provide  only  tot  the  ownership  of  lines 
within  the  state  of  New  York,  and  we  tliink 
correctly  so. 

On  April  8,  1861,  the  Legislature  of  New 
York  passed  an  act  amending  the  act  of  1848, 
BO  as  to  provide  that  the  directors  of  tel- 
egraph companies  Incorporated  thereundei^— 
"may,  at  any  time,  with  the  written  consent  of 
the  persons  owning  two-tliirds  of  the  capital 
stod(  of  such  company,  extend  their  line  of  tel- 
egraph, or  may  construct  branch  lines  to  con- 
nect with  their  main  line,  or  may  unite  with 
any  other  Incorporated  telegraph  company." 
liaws  1861,  c.  98. 

This  amendment,  as  will  be  noted,  followed 
tbe  Inoorporation  of  the  telegraph  company 
by  one  week,  and  its  purpose  evidently  was 
to  enable  it  to  ffiKtend  the  originally  designed 
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line  within  the  state  of  New  Yoric,  touching 
which  power  the  act  of  1848  was  silent. 

The  next  act  amending  the  act  of  1848  was 
that  of  June  29,  1853,  which,  among  other 
tUngs,  provided  for  the  Incorporation  of  any 
nnmber  of  persons  for  the  purpose  of  owning 
and  maintaining  lines  of  telegraph — 
"whether  wholly  within,  or  partly  beyond,  the 
limits  of  this  state  •  •  *  upon  such  terms 
and  conditions,  and  snbject  to  the  liabilities 
prescribed  in   the  act   passed  April   12,  1848. 

*  *  *  And  such  association  shall,  upon  com- 
pljring   with    the    provisions   of   the    said    act, 

*  •  *  have  the  powers,  and  be  subject  to  the 
provisions  in  the  said  act,  and  in  the  several 
acta  amending  the  same,  contained,  not  incon- 
sistent herewith."     Iiaws  1863,  c.  471. 

By  this  act  there  were  afCected  only  com- 
panies owning  lines  wholly  wiUiln  or  partly 
within  and  partly  beyond  the  limits  of  New 
York.  Ownership  and  maintenance  of  lines 
wholly  beyond  the  state  of  New  York  yet  re- 
mained to  be  dealt  with.  The  development 
of  the  Idea  of  a  great  system  aC  telegraphic 
communication  seems  to  Iiave  come,  as  was 
natural,  by  gradual  stages,  and  ttie  "lines" 
were  conceived  of  as  separate  units.  The 
telegraph  company  accepted  and  complied 
with  the  provisions  of  the  act  of  1853,  and  or- 
ganized thereunder,  with  route  set  forth  as 
being. from  Buffalo,  N.  Y.,  to  lioulsvllle,  Ky., 
with  a  brandi  circuit  to  Lexington,  Ky. 

The  line  of  the  telegraph  company  in  this 
state  along  the  right  of  way  of  the  railway 
appear  to  have  been  c<»istmcted  after  the 
passage  of  New  Yoric  act  of  1862,  which  pro- 
vided, in  substance,  that  any  telegraph  com- 
pany Incorporated  in  that  state  might  own 
and  maintain  any  line  or  lines  not  described 
In  the  original  certificate  of  organization, 
"whether  wholly  within  or  wholly  or  partly 
beyond  the  Umits  of  this  state  [New  York]." 
Laws  1882,  c.  425.  Thus  for  the  first  time 
were  there  reoognlsed  and  dealt  with  lines 
that  ml^t  be  wholly  without  the  state  of 
New  York;  and  by  the  act  it  was  further 
sUpniated  that  sutdi  acquisition  should  be 
"upon  the  terms  and  oonditlonB  pi«scribed  in 
the  act  of  1848,"  and  not,  as  in  the  preceding 
act  of  1863,  upon  the  conditions  prescribed 
in  the  Act  of  1848  and  in  the  several  acts 
amending  the  same. 

We  are  therefore  of  opinion  that,  even  U 
the  provision  as  to  the  procurement  of  the 
written  consent  of  two-tbirda  ot  the  stock- 
holders embodied  In  the  act  of  1861  were  one 
ooncededly  to  be  treated  in  any  event  as  a 
condition  precedent,  it  does  not  apply  to  the 
line  now  sought  to  be  aequired  In  Tennessee, 
and  that  the  act  of  1862,  as  the  applicable 
act,  does  not  so  require.  This  ia  true,  wheth- 
er the  line  be  deemed  a  separate  one  or  an 
extension  of  a  route  designated  In  the  char- 
ter of  the  tdegraph  company.  Several  con- 
sideratiops  lead  us  to  this  result:  (a)  We 
think  it  manifest  that,  as  the  developin^it  of 
communication  by  t^grapli  became  rapid 
and  so  comprehensive  as  to  give  promise  of 
a  nation-wide  expansioat  the  Legislature  of 
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the  state  of  New  York  did  not  see  fit  to  fur- 
ther Impose  such  a  cumbersome  condition  on 
the  growth  of  the  enterprise  beyond  the  bor- 
ders of  that  state;  (b)  able  and  diligent  coun- 
sel of  the  railway  do  not  point  out  that  any 
question  as  to  the  lack  of  such  a  power  un- 
der the  above  legislative  acts  has  been  raised 
In  the  courts  of  New  Yorl£;  and  (c)  In  no 
reported  case  outside  of  that  state  does  it  ap- 
pear that  any  defendant  railway  company 
has  ever  so  much  as  submitted  the  question 
for  adjudication,  and  a  number  of  warmly 
contested  suits  between  railway  companies 
and  this  telegraph  company,  in  respect  of 
the  latter's  power  to  condemn,  have  been  be- 
fore the  courts  In  recent  years.  A  power 
thus  exercised,  unchallenged  in  that  partic- 
ular for  50  years,  Is  not  readily  to  be  held 
111  based  or  nonesdstent. 

[2]  The  next  assignment  ot  error  for  con- 
sideration in  logical  order  is  that,  since  both 
the  railway  and  the  telegraph  company  are 
subject  to  the  act  of  Congress  regulating  posl^ 
roads,  tliere  Is  no  power  on  the  part  of  the 
state  to  authorize  the  condemnation  sought 
In  this  case,  for  that  it  would  he  an  Invasion 
of  the  exclusive  control  by  the  federal  gov- 
ernment over  the  subject-matter. 

It  Is  admitted,  as  It  must  be,  that  the  act 
of  Congress  of  1866  (R.  S.  |  5268)  does  not 
confer  upon  the  telegraph  company  the  right 
to  condemn  an  easement  over  a  railway  right 
of  way.  The  purpose  of  that  act  was  to  deny 
to  the  states  the  power  to  prevent  an  occu- 
pation and  use  of  such  a  right  of  way  for 
telegraph  purposes,  and  the  power  to  con- 
demn remains  within  state  Jurisdiction. 
Western  Union  Telegraph  Co.  v.  Richmond, 
224  U.  S.  160,  32  Sup.  Ct  449,  66  L.  Ed.  710; 
Western  Union  Telegraph  Co.  v.  Pennsyl- 
vania R.  Co.,  195  U.  S.  540,  25  Sup.  Ct.  133, 
49  U  E)a.  312,  1  Ann.  Cas.  517;  LoulsviUe  & 
N.  R.  Co.  r.  Western  Union  Telegraph  Co., 
207  Fed.  1,  124  C.  O.  A.  673;  Western  At- 
lantic R.  Co.  V.  Western  Union  Telegraph 
Co.,  1S8  Oa.  420,  75  S.  B.  471,  42  L.  R.  A. 
(N.  S.)  225,  and  note. 

No  Jurisdiction,  therefore.  Is  attempted  to 
be  asserted  by  the  Congress,  if  it  were  com- 
petent for  it  to  do  so,  over  the  particular 
matter  of  the  power  or  mode  of  acquiring 
title  that  could  be  or  become  exclusive.  The 
result  of  the  railway's  contention,  if  sus- 
tained, would  be  that  there  could  be  no  con- 
demnation by  a  telegraph  company  at  alL 
There  is  no  merit  in  the  assignment  of  error. 

[3]  It  Is  a  further  contention  of  the  rail- 
way that  the  petition  for  condemnation  is 
unknown  to  the  forms  of  law.  In  that  It  does 
not  seek  to  have  any  definite  or  fixed  right 
of  way  condemned,  but  seeks,  it  Is  claimed, 
to  have  made  a  Judicial  contract  between  the 
petitioner  and  defendant,  and  that,  too,  for 
an  ambulatory  or  shifting  easement  over  the 
right  of  way  of  the  railway. 

By  our  Act  1886,  c.  66,  {  1,  It  Is  provided 
that  telegrai^  companies  may  construct  and 


maintain  a  line  of  telegraph  upon,  along  ami 
parallel  to  any  of  the  railroads  of  this  state, 
"provided  that  the  ordinary  use  of  such  rail- 
road be  not  thereby  obstructed,"  and  ppovl- 
slon  Is  made  for  the  condemnation  of  ease- 
ments In  the  manner  prescribed  by  law  for 
the  taking  of  private  property  for  works  of 
internal  improvement  By  Act  1885,  c.  135, 
more  specific  reference  was  made  to  the  Code* 
sections,  relating  to  the  taking  of  property 
for  public  works,  which  In  terms  were  ex- 
tended so  as  to  apply  to  condemnation  by 
such  companies. 

The  telegraph  company,  conceiving  that  It 
was  Incumbent  on  It  to  construct  and  here- 
after maintain  a  line  of  telegraph  on  the 
railway  right  of  way  that  would  not  mate- 
rially "obstruct"  the  ordinary  use  of  that 
right  of  way  for  railroad  purposes,  embod- 
ied in  Its  petition  for  condemnation,  as  haa 
been  noted,  a  proposal  and  agreement  on  Its 
part  to  shift  the  location  of  Its  line  to  any 
part  of  the  defendant's  right  of  way  which. 
may  be  designated  by  defendant  railway  in 
event  of  changes  in  the  location  of  Its  tracks, 
depots,  etc.,  now  or  hereafter  to  be  construct- 
ed, and  that  the  poles  shall  be  reset  to  con- 
form to  changes  in  the  grade  and  curvature 
of  the  railway's  tracks,  etc. 

The  argument  of  the  railway  is  that  only 
a  fixed  and  permanent  easement  may  be  con- 
demned under  our  Code  provisions — one  of 
specific,  definite,  and  unchanging  metes  and 
bounds.  However  that  may  have  been  prior 
to  the  later  acts  (1885)  above  outlined,  we  are 
of  opinion  that  those  acts  are  to  be  construed 
to  provide  for  a  maintenance  of  the  line  of 
telegraph  after  condemnation  In  such  a  way 
as  wiU  not  obstruct  the  railway's  user,  as 
that  user  may  itself  be  a  changing  quantity, 
OS  time  runs  and  railway  trafllc  increases  ec 
as  to  call  for  additional  facilities.  This  con- 
struction is  one  favorable  to  the  railway,  as 
we  see  it,  and  certainly  it  is  conformable  to 
the  needs  of  commerce  and  the  public  weal, 
which  both  the  railway  and  the  telegraph 
company  were  created  to  serve. 

Under  this  construction  the  terms  set  oiut 
and  acceded  to  by  the  petitioner  are  not  to  be 
considered  contract  terms.  They  are  not 
party  imposed  or  court  imposed,  but  law  im- 
posed. Any  subsequent  shifting  In  the  pole 
line  is  to  be  referred  for  basis  to  the  statute's 
provision  for  the  safeguarding  of  the  rail- 
road user.  It  does  and  will  not  depend  upon 
the  volition  of  the  condemnor.  An  easement 
for  a  telegraph  line  is  to  be  condemned,  sub- 
ject to  such  noncontract  provisions  in  favor 
of  the  railway.  To  guaranty  the  ot>serrance 
of  such  terms  by  the  petitioner,  the  petition 
sets  them  forth  and  Judgment  goes  In  accord. 
Similar  stipulations  in  the  petition  were 
recognized  as  proper  and  enforced,  seemingly 
without  question,  and  therefore  without  dis- 
cussion, in  Railroad  Co.  v.  Telegraph  Co.,  101 
Tenn.  62,  46  S.  W.  671. 

The  point  has  been  ruled  directly  In  other 
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Jurisdictions.  In  St  Louis,  etc.,  R.  Ck>.  t. 
Postal  Telegraph  Co.,  173  111.  508,  61  N.  B. 
382,  the  petition  contained  stipulations  of 
similar  character,  and  It  was  said: 

"These  allegations  in  the  petition  are  in  the 
nature  of  Htipnlations,  to  which  the  petitioner 
binds  itsell  Such  stipulations  have  been  held' 
valid  by  the  decisions  of  this  court.  Chicago  & 
Alton  Kailroad  Go.  t.  Joliet,  Lockport  &  Au- 
rora Railway  Co.,  105  lU.  888  [44  Am.  Rep. 
789] ;  Peoria  &  Pekin  Union  Railway  Co.,  106 
IlL  110.  Indeed,  section  2  of  the  act  in  re- 
gard to  tele^aph  companies  only  authorizes 
such  companies  to  construct  lines  of  telegraph 
along  and  upon  railroads,  and  to  erect  poles  for 
supporting  the  insulators  and  wires  of  their 
lines,  upon  condition  that  such  construction  and 
erection  are  done  'in  such  manner  and  at  such 
points,  as  not  to  incommode  the  public  use  of 
the  railroad.'  It  is  a  condition  precedent  to  the 
erection  of  the  telegraph  line,  that  the  public 
use  of  the  railroad  shall  not  be  incommoded." 

In  American  Telephone,  etc.,  Ca  v.  St. 
Louis,  etc.,  R.  Co.,  202  Mo.  658,  684, 101  S.  W. 
576,  584,  it  was  said : 

"It  is  next  contended  by  defendant's  counsel 
that  the  easement  proposed  to  be  acquired  is  so 
lacking  in  precision  and  definiteness  as  to  ren- 
der the  proceeding  void.  They  argue  that  the 
J>roperty  to  be  appropriated  must  be  definitely 
ocated  and  described  in  the  petition  and  judg- 
ment. They  say  this  requirement  was  disre- 
garded in  the  case  at  bar.  Is  this  so?  We 
think  not    •    ♦    • 

"It  has  been  well  determined  in  the  cases 
referred  to  that  reservations,  stipulations,  prom- 
ises, and  limitations  made  and  placed,  as  in 
this  case,  on  the  easement  by  the  petition  and 
the  judgment  may  be  likened  to  covenants  run- 
ning with  land,  and  in  such  case  as  this  run 
with  the  easement  and  are  binding  upon  plain- 
tiff company  and  its  successors.  Railroad  v.  S. 
W.  Tel.  Co..  121  Fed.  276  [58  C.  O.  A.  1981: 
Kailroad  v.  Postal  Tel.  Co.,  173  111.  535  [SO 
M.  B.  807],  and  cases  cited:  Railroad  v.  Post 
Tel.  Co.,  76  Miss.  781,  752  [26  South.  870), 
45  L.  R.  A.  223. 

"The  statutory  rule  in  section  1272,  supra, 
limiting  the  right  under  the  second  appropria- 
tion to  such  use  as  shall  not  materially  inter- 
fere with  the  uses  impressed  on  the  primary 
easement  by  law,  seems  to  demand  a  flexibility 
in  the  petition  and  judgment  which  will  sub- 
serve the  useful  purpose  constitntinf;  the  life  of 
that  statute;  and  the  lack  of  definiteness  com- 
plained of  lb'  defendant  is  really  but  another 
name  for  this  flexibility.  If  hereafter  defend- 
ant is  obliged  by  law  or  by  an  advance  in  the 
knowledge  of  railroading  to  install  the  block  sys- 
tem or  any  other  contrivance  or  mechanism  on 
its  line  as  a  protection  to  life  and  property,  the 
judgment  should  1)6  so  worded  as  to  prevent  the 
poles  and  wires  of  plaintiS  from  interfering  with 
the  use  of  such  safety  appliances  in  the  future." 

Obviously  cases  are  not  pertinent  which 
hold  that,  where  real  property  of  an  ordi- 
nary owner  is  being  taken  originally  for  a 
public  use.  It  is  erroneous  for  the  court,  in 
tbe  absence  of  statutory  warrant,  to  stipu- 
late that  the  party  condemning  shall  do  cer- 
tain things  for  the  benefit  of  the  owner  and 
to  make  an  award  of  lessened  damages  to 
tbe  owner  accordln.gly.  There  the  taking  is 
In  nature  unconditional — of  a  full  user. 

[4]  This  being  the  case,  the  railway,  on 
tbat  basis,  further  contends  that  the  Code 
sections  (Code,  Shannon,  i§  1844-1859,  inclu- 
sive) do  not  supply  a  procedure  for  the  ascer- 


tainment and  allowance'  of  just  -  compensa- 
tion to  the  railway,  and  that  tbe  taking  is  in 
consequence  without  constitutional  warrant 
Further,  that  it  is  entitled  to  be  paid  dam- 
ages in  money,  and  not  to  have  such  stipula- 
tions, promissory  in  character,  substituted  in 
whole  or  in  part  therefor. 

We  deemed  this  contention  and  its  several 
phases  to  be  met  substantially  by  what  is 
said  under  the  assignment  ot  error  next 
above.  The  telegraph  company  does  not  pay 
in  mere  promises ;  it  pays  for  the  easement 
taken  by  it  burdened  and  qualified  at  the 
time  of  taking  with  the  conditions  imposed 
by  the  statute. 

[5]  Another  ix>lnt,  much  stressed  by  the 
railway.  Is  that  it  was  erroneously  denied  by 
the  Court  of  Civil  Appeals  its  doim  of  pref- 
erential right  In  the  selection  of  the  portion 
of  its  own  right  of  way  which  it  desires  to 
use  for  the  construction  of  a  telegraph  line 
with  which  to  operate  its  railroad,  that  court 
having  held  tbat  tbe  first  right  of  selection, 
for  its  telegraph  line,  was  In  the  telegraph 
company. 

In  support  of  this  insistence  on  error  the 
railway  first  urges  that  it  was  in  the  use  of 
the  line  now  occupied  by  the  telegraph  poles 
when,  and  before,  the  petition  for  condemna- 
tion was  filed,  in  that  it  owns  one  or  more 
wires  strung  on  same,  and  that  this  fact 
gives  the  preference  sought  by  it  The  poles, 
cross-arms  and  the  other  wires  are,  however, 
the  property  of  the  telegraph  company,  and 
the  maintenance  of  the  particular  wires  re- 
ferred to  for  railway  use  was  on  the  line  as 
that  of  the  latter  comi>any,  so  recognized  by 
the  railway  for  many  years  and  throughout 
aU  transactions.  The  occupation  prior  to  pe- 
tition filed  was,  then,  that  of  the  petitioner 
company,  and  the  use  of  two  wires  was,  by 
contract  permission,  through  or  an  Incident 
to  that  occupation  by  means  of  the  pole  line. 

In  this  attitude  where  lies  the  preferential 
right  of  selection  of  location  on  or  after  the 
filing  of  the  petition  for  condemnation  which 
designated  for  future  use  by  the  petitioner 
the  location  of  tbe  line  now  in  existence? 

The  attempt  of  the  railway  to  make  the 
selection  of  that  Identical  route  was  some 
months  subsequent  to  the  filing  of  that  peti- 
tion. 

When  a  railway  company  proceeds  to  con- 
demn a  right  of  way  for  its  purposes,  it  is 
granted  tbe  right  of  preference  as  to  the  lo- 
cation atita  right  of  way,  over  the  owner 
of  the  soil  2  Lewis,  Eminent  Domain  (3d 
Ed.)  §1  460,  604;  Railroad  v.  RaUroad,  116 
Tenn.  500,  532,  95  S.  W.  1019. 

By  what  process  of  reasoning  may  It  be 
held  to  have  also  a  preference  when  another 
is  by  the  state  granted  the  power  of  eminent 
domain  in  respect  to  a  taking  of  an  easement 
over  the  railway's  right  of  way?  In  each  in- 
stance there  is  a  subjection  of  an  estate  and 
by  the  authority  of  the  same  power. 

In  tbe  case  of  American  Telephone,  etc, 
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Co.  ▼.  St  Loals,  eta,  R.  Co.,  sapra,  fhls  lan- 
guage was  used  in  relation  to  a  like  claim: 
"Defendant  may  no  more  question  the  policy, 
the  good  taste  and  propriety  of  plaintiff's  seleo- 
tion  of  that  rente  for  its  poles  and  lines  than 
could  the  original  proprietors  raise  sncli  issue 
with  defendant  when  it  selected  the  ronte  for  its 
railroad.  When  the  Legislature  delegated  to  de- 
fendant the  power  of  ezerdsinK  the  right  of  emi- 
nent domain  in  its  own  behaU,  it  granted  to  it 
by  necessary  implication  (barring  malice  and 
fraud)  the  discretion  of  selecting  Its  route ;  and 
when  it  granted  to  plaintiff  the  same  right,  it 
clothed  that  ri^ht  with  the  same  attribnte  of 
discretion — provided  always  that  when  an  ease- 
ment for  a  public  use  is  to  be  condemned  in 
an  existing  easement  for  a  public  use,  the  new 
easement  (not  being  supenor  to  the  former) 
ought  not  to  destroy,  or  be  materially  detrimen- 
tal to,  the  prior  use." 

In  Western  Union  Tel.  Co.  t.  L.  &  N.  B. 
Co.  (D.  C.)  201  Fed.  946,  949,  Brans,  D.  J., 
said: 

"The  suggestion  that  the  defendant  may  want 
to  devote  the  very  part  of  its  property  which 
complainant  seeks  to  condemm  to  the  construc- 
tion in  the  future  of  a  telephone  or  telegraph 
line  of  its  own  was  disposed  of  in  an  opinion  re- 
cently delivered  in  the  condemnation  suit,  where 
the  defendant,  in  its  answer,  made  a  similar 
claim  under  section  1  of  the  Kentucky  act,  au- 
thorising condemnations  by  telegraph  oompaniea. 
While  for  other  reasons  overruling  a  demurrer 
to  a  paragraph  of  the  answer  which,  among  oth- 
er things,  set  up  this  claim,  the  court  said  that 
in  doing  so  it  by  no  means  intended  to  inti- 
mate that  it  yielded  to  'the  defendant's  conten- 
tion that  the  defendant  has  the  first  right  to 
choose  what  part  of  its  right  of  way  shall  be 
taken  by  the  plaintiff  or  a  right  to  any  prefer- 
ence in  respect  to  what  it  may  itself  intend  here- 
after to  use  for  its  own  telegraph  or  telephone 
lines.  Our  view  rather  is  that  no  such  right  or 
preference  exists.  The  last  clause  of  section  1 
of  the  act  does  not  seem  to  confer  any  rights  up- 
on the  defendant  as  to  a  nonezistlng  telepaph 
line.  The  peculiar  conditicms  actuaUy  existing 
in  this  instance  greatly  emphasize  the  view  we 
take.  Indeed,  there  would  seem  to  be  no  justice 
in  allowing  the  defendant  to  exclude  the  plain- 
tiS  from  keeping  its  own  poles  where  they  now 
are  when  the  right  of  way  it  has  had,  and 
which  it  desires  to  hold,  shall  be  fully  paid  for 
through  this  action.  The  party  seelcing  to 
condemn  appears  to  be  given  the  right  to  take 
what  it  "desires,"  though  this,  of  course,  is 
subject  to  the  other  provisions  of  the  act.  That 
is  the  object  of  the  snit.  The  statute  does  not 
require  that  its  right  to  take  shall  be  made  sub- 
ordinate to  any  purpose  of  the  owner.  *  *  * 
The  taking  of  one  particular  part  of  a  thing 
may  involve  greater  compensation,  including 
greater  damages,  bat  it  does  not  otherwise  affect 
or  control  the  right  to  take  what  the  plaintiff 
desires.' " 

On  appeal  to  the  United  States  Circuit 
Court  of  Appeals,  Sixth  Circuit,  under  the 
style  of  Louisville  &  N.  B.  Co.  t.  Western 
Union  Telegraph  Co.,  207  Fed.  1,  124  C.  G. 
A.  573,  the  court,  while  declining  to  express 
its  opinion  upon  the  ultimate  merits  of  this 
particular  question  on  the  ground  that  it 
was  one  for  solution  by  the  state  courts  of 
Kentucky,  yet  held  that  the  United  States 
District  Court  had  not  improperly  exercised 
its  discretion  in  the  matter  of  enjoining  the 
railway  company,  and  said: 

"It  is  true  that  the  Supreme  Court  of  Georgia 
(construing,  as  we  do,  the  language  of  the  opin- 
ion in  connection  with  the  syllabus  prepared  by  | 


the  courO  has  held  that  the  telegraph  company 
oould  not  condemn  Unea  on  both  sides  of  the 
railway  tracks,  and  that  it  is  vested  with  no 
preference  in  the  adoption  of  location,  and  that 
It  should  be  enjoinea  from  condemning  a  right 
of  way  selected  in  good  faith  by  the  railway 
company.  See  Western  &  Atlantic  By.  Co.  r. 
Western  Union  Telegraph  Co.,  188  Oa.  420,  76 
S.  E.  471,  42  I*  B.  A.  (N.  S.)  225.  ♦•  • 
That  decision  must  be  recognised  as  the  law 
of  Georgia,  so  far  as  it  pertains  to  appellee's 
condemnation  proceeding  pending  in  that  state. 
But  we  think  it  requires  no  mocufication  of  the 
injunction  under  review,  because,  first,  appellee 
has  no  lines  in  Georgia  on  both  sides  of  the  rail- 
way tracks,  and  the  District  Court  in  the  Ken- 
tucky condemnation  proceedings  took  a  differ- 
ent view  of  the  question  under  the  Kentucky 
statutes,"  etc. 

If  the  ruling  in  the  Georgia  case  may  not 
fairly  be  confined  within  the  limits  indicat- 
ed. It  may  be  said  to  run  counter  to  tlie 
trend  of  authority  on  this  point.  Postal  Tele- 
graph Co.  v.  Oregon,  etc.,  B.  Co.  (C.  C.)  104 
Fed.  623,  affirmed  lU  Fed.  842,  49  0.  C.  A. 
663 :  Union  Pacific  B.  Ca  v.  Colorado  Postal, 
etc.,  Co.,  30  Colo.  133,  69  Pac.  564,  97  Am. 
St  Bep.  106;  2  Levla,  Bmlnent  Domain  (3d 
Ed.)  {  604. 

We  deem  the  true  rale  to  be  that  property 
already  dedicated  to  a  public  use  is  in  this 
respect  on  the  same  plane  as  other  property, 
proviued  there  does  not  exist  a  condition  that 
would  prevent  condemnation — an  interfer- 
ence with  the  first  public  use  by  the  second 
BO  material  as  to  "obetruct"  or  seriously  and 
extraordinarily  impair  the  use  for  ordinary 
railway  purposes,  including  telegraphic  com- 
munication by  means  of  the  railway's  own 
line  ot'Wirea. 

If  the  Interference  goes  to  the  extent  of  so 
obstructing  the  earlier  use,  the  power  to  con- 
demn Is  lacking;  but  the  theory  underlying 
our  statute  is  that  when  the  interference  does 
not  go  that  far,  the  inconvenience  and  im- 
pairment may  be  compensated  for  in  damages 
and  the  taking  for  the  second  use  permitted. 

The  circuit  Judge  held  against  the  defense 
raised  by  the  railway  to  the  effect  that  a 
pole  line  of  the  telegraph  company  placed 
on  the  right  of  way  would  not  leave  safe  and 
suitable  space  for  a  line  of  telegraph  for  de- 
fendant's purposes,  and  the  Court  of  Civil 
Appeals  ruled  that  "the  portion  of  the  rigbt 
of  way  selected  by  the  telegraph  company  in 
this  case  will  not,  as  the  proof  shows,  ma- 
terially Interfere  with,  or  obstruct,  the  or- 
dinary travel  on  this  railroad,"  and  the  con- 
text shows  that  by  this  was  meant  that  the 
ordinary  use  for  all  railroad  purposes  would 
not  be  Interfered  with  materially.  Without 
going  into  a  discussion  of  the  proof  In  de- 
tail, we  are  of  opinion  that  this  ruling  was 
correct  Particularly  do  we  think  it  demon- 
strated by  the  testimony  adduced  that  the 
railway  may,  with  reasonable  safety  and 
convenience,  construct  and  maintain  its  own 
telegraph  line  on  the  NaahvlUe  division  on 
that  side  of  the  main  track  where  stands  the 
poles  of  the  line  of  the  Cumberland  Tele- 
phone Company,  and  on  the  Paducah  division 

Google 


Digitized  by ' 


>8' 


Tenn.)     WESTEBN  UNION  TBLEORAPH  CO.  T.  NASHVILLE,  O.  A  ST.  L.  RT.  CO.      261 


on  the  opposite  side  of  the  track  from  tbe 
line  of  petitioner. 

The  Court  of  CivU  Appeals  further  upheld 
the  selection  by  the  telegraph  company  of 
the  lines  for  many  years,  and  yet,  by  It  main- 
tained on  the  right  of  way  of  the  two  divl- 
cdons  of  railway,  where  thoy  are  now  located, 
and  this  ruling  being  in  accord  with  the  au- 
thorities as  to  the  right  of  selection,  above 
discussed,  will  not  be  Interfered  with. 

[I]  This  brings  us  to  a  consideration  of 
whether  the  Court  of  Oivll  A;^)eal8  was  In 
error  In  Its  Judgment  awarding  to  the  rail- 
way company  only  nominal  damages  for  the 
easements  thus  appropriated.  Although  that 
court  affirmed  a  similar  ruling  of  the  trial 
Judge,  It  said  In  Its  opinion  that  "this,  to  us, 
has  been  the  most  troublesome  question  to  de- 
termine," and  two  of  the  members  of  that 
learned  court.  Judges  Wilson  and  Hlggins, 
dissented  from  the  ruling.  We  tlilnk  the 
majority  of  that  court  was  led  to  Its  conclu- 
sion (so  far  as  the  Nashville  division  is  con- 
cerned) by  a  mistaken  construction  or  ap- 
plication of  the  cajse  of  Railroad  v.  Tele- 
graph Co.,  101  Tenn.  62,  46  S.  W.  571.  It 
was  held  In  that  case  by  this  court,  on  the 
fttcts  there  appearing,  that  nominal  damages 
were  properly  allowed  In  a  case  of  appropria- 
tion of  a  telegraph  Une  on  a  railroad  right  of 
way.  But  it  was  not  meant  to  be  held  that 
as  a  matter  of  law  In  no  event  would  the 
rule  of  substantial  damages  be  applicable  to 
such  an  appropriation.  On  the  contrary  it 
was  there  said: 

"It  is  not  Insisted  in  this  case  that  the  use  of 
the  right  of  way,  and  construction  of  the  tele- 
graph line,  will  be  any  detriment  or  obstractioD 
to  the  rallrcftd,  but,  on  the  contrary,  it  is 
shown  that  it  would  be  a  benefit  and  conven- 
ience." 

Recurring  to  what  was  said  above  In  the 
discussion  of  the  question  of  preferential 
right  of  selection,  tbe  law  recognizes  that 
there  may  be  an  Interference  with  the  rail- 
way's use  of  such  a  degree  of  materiality  as 
to  require  compensation,  though  it  fail  to 
obstruct  or  supersede  such  earlier  use.  In 
other  words,  the  Interference  by  the  subse- 
quent public  use  with  the  former  use  may  be 
so  alight  as  to  Indicate  nominal  damages,  It 
may  be  material  to  the  point  of  Indicating 
substantial  damages,  and  it  may  reach  the 
degree  of  obstruction,  with  tbe  result  of  a 
denial  of  oondemnatlon  to  the  telegraph  com- 
pany. 

We  think  the  fticts  of  the  present  case 
bring  It  within  the  second  class,  so  far  as  the 
line  along  the  NashviUe  division  is  concerned, 
and  that  the  lower  court  erred  in  the  rulings 
tliat  excluded  testimony  competent  to  show 
tbe  injury  and  Inconvenience  to  be  suffered 
by  the  railway  by  reason  of  the  Interference 
to  be  occasioned  by  the  i>ole  lines  on  the 
easement  of  way  of  the  telegraph  company. 
Cleveland,  etc.,  R.  Co.  v.  Ohio  Postal  Tele- 
graph Co.,  68  Ohio  St  S06,  67  N.  E.  890.  62 


L.  R.  A.  941;  American  Telephone,  etc.,  Co. 
V.  St.  Louis,  etc.,  Co.,  supra. 

We  are  of  the  further  view  that  it  was 
competent  for  the  railway  to  show,  if  It 
could,  that  the  taking  of  the  existing  tele- 
graph Use  on  that  division  by  the  condonnor 
compels  it,  the  railway,  to  construct  a  tele- 
graph line,  necessary  to  be  built  presently, 
in  a  location  (even  when  made  at  the  next 
best  place)  less  desirable  and  more  expensive, 
as  well  as  for  It  to  show  damages,  If  any,  by 
way  of  direct  nonobstructlng  Interference  of 
petitioner's  line  with  the  railroad  user. 

The  argument  of  the  telegraph  company 
to  the  contrary  is  that  a  condition  of  Its  be- 
ing allowed  to  take  at  aU  is  that  it  shall  re- 
move or  readjust  Its  line  when  It  shall  be- 
come an  Interference;  but  this  is  not  main- 
tainable under  our  holding  favorable  to  that 
company  on  another  point,  to  the  extent  of 
defeating  the  allowance  of  substantial  dam- 
ages. The  proof  ottered  Indicated  that  the 
telegraph  line  on  the  Nashville  division  will 
be  at  the  outset  an  Interference  that  will  In- 
commode and  injure  the  defendant  to  a  sub- 
stantial degree.  Only  such  proof  as  tends  In 
this  direction  is  meant  to  be  here  indicated 
to  be  competent,  in  relation  to  that  line. 

As  to  the  line  sought  to  be  condemned 
along  the  Paducah  division:  Here  there  ex- 
ists no  tel^hone  line  on  the  side  of  the 
track  opposite  to  the  existing  telegraph  line, 
and  the  latter  is  so  far  from  the  track  and 
from  any  telegraph  line  reasonably  and  prac- 
ticably to  be  constructed  by  the  railway  that 
the  ruling  as  to  measureznent  of  damages  as 
nominal  under  the  doctrine  of  the  case  of 
Railroad  v.  Telegraph  Co.,  101  Tenn.  62,  46 
S.  W.  671,  was  In  our  opinion  warranted. 
Hie  rule  of  that  case  on  this  point  has  been 
approved  In  several  other  Jurisdictions.  At- 
lantic, etc.,  R.  Co.  V.  Postal  Telegraph  Co., 
120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734; 
Mobile,  etc.,  R.  Co.  v.  Postal  Telegraph  Co., 
120  Ala.  21,  24  South.  408;  Western  UnloU 
Telegraph  C3o.  v.  South,  etc.,  R.  Co.,  184  Ala. 
66,  62  South.  788;  MobUe,  etc.,  R.  Co.  v. 
Postal  Telegraph  Co.,  76  Miss.  731,  26  South. 
370,  45  L,  R.  A.  223;  Postal  Telegraph  Co. 
V,  Oregon,  eta,  R.  Co.  (0.  C.)  114  Fed.  787, 
and  cases  therein  cited. 

The  assignment  of  errors,  as  shaped,  do 
not  call  for  rulings  by  us  on  specific  offer- 
ings of  evidence  by  the  railway  tending  to 
show  In  detail  how  the  railway  will  be  dam- 
aged by  petitioner's  line  on  the  Nashville 
division,  and  necessarily  they  have  been 
dealt  with  broadly. 

The  circuit  Judge  erred  in  giving  the  Jury 
peremptory  instructions  to  award  nominal 
damages  In  so  far  as  it  Is  above  shown ;  and 
the  Court  of  Civil  Appeals  erred  on  the  same 
point  Reversed  and  remanded,  for  further 
proceedings  In  accord  with  the  rulings  em- 
bodied in  this  opinion. 

The  cost  of  the  appeal  will  be  paid  by  the 
telegraph  company. 
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liOUDBRMILK  t.  MIDYETT.     (No.  102.) 
(Supreme  Court  of  Arkansas.     Jan.  10,  1916.) 
Appeal  and  Bbbob  «=»1010— Revibw— Fini>- 

ISOB. 

A  findins  of  fact  by  the  circuit  judge  sittinfr 
as  a  jury  will  not  be  disturbed,  though  the  proof 
was  by  no  means  conclusive  and  satisfactory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3979-3982,  4024;  Dec.  Dig. 
«=>1010.] 

Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jaclvson,  Judge. 

Claim  by  H.  A.  Mldyett  against  T.  J. 
Loudcrmllk,  executor  of  the  estate  of  D.  M. 
Doyle,  deceased.  The  claim  being  dismissed 
by  the  probate  court,  an  appeal  was  taken 
to  the  circuit  court,  and  from  a  judgment 
there  for  claimant,  the  executor  appeals. 
Affirmed. 

J.  N.  Rachels  and  Jno.  E.  Miller,  both  of 
Searcy,  for  appellant.  Bruudldge  &  Neelly, 
of  Searcy,  for  appellee. 

KIRBY,  J.  This  appeal  is  prosecuted  from 
a  judgment  of  allowance  by  the  circuit  court 
of  the  daim  of  H.  A.  Mldyett,  an  attorney, 
against  the  estate  of  D.  M.  Doyle,  deceased. 
The  claim  was  first  presented  to  the  execu- 
tor of  the  estate  showing  the  balance  claim- 
ed and  by  him  allowed.  He  then  discovered 
some  notes  of  Midyett's  among  the  assets  of 
the  deceased  and  had  the  probate  court  to 
disallow  the  claim,  from  which  judgment  an 
appeal  was  taken  to  the  circuit  court 

There  was  some  testimony  tending  to  show 
the  employment  by  the  deceased  of  the  at- 
torney as  he  claimed  and  an  agreement  to 
pay  a  certain  amount  for  his  services;  the 
attorney  himself  stating  the  amount  to  be 
$200  per  month.  He  owed  the  deceased  at 
the  time  of  bis  death  two  notes  for  land  for 
$210  and  $78,  respectively,  in  which  a  ven- 
dor's lien  was  retained,  and  there  was  also  a 
note  of  his  for  $26.50  to  Doyle  for  borrowed 
money,  with  which  he  had  put  up  as  col- 
lateral the  note  of  Dr.  Bruce. 

The  claim  for  services  seems  altogether 
out  of  proportion  to  the  value  of  the  serv- 
ices rendered  the  deceased  by  the  appellee 
so  far  as  the  record  discloses,  and  appel- 
lee's account  shows  he  claimed  the  deceased 
was  Indebted  to  him  in  more  than  the  amount 
of  the  $210  note  given  by  him  for  the  pur- 
chase money  of  the  land  at  the  time  of  Its 
execution,  and  that  deceased  was  largely  in- 
debted to  him  at  the  time  he  executed  the 
note  for  $26.50  borrowed  money  and  put  up 
the  note  of  Dr.  Bruce  as  collateral. 

The  proof  establishing  the  claim  is  by  no 
means  conclusive  and  satisfactory,  but  the 
matter  was  heard  by  the  circuit  judge  sit- 
ting as  a  jury  and  a  judgment  rendered  in 
appellee's  favor,  and  we  are  not  able  to  say 
that  the  testimony  is  insufficient  to  support 
It 

The  Judgment  is  affirmed. 


SHEARER  V.  FARMERS'  ft  MERCHANTS' 

BANK  et  al.    (No.  100.) 
(Supreme  Court  of  Arkansas.     Jan.  10,  1916.) 

1.  Appeal  and  Ebbor  ^=>994  —  Review  of 
Vebdiot. 

The  ;ury  being  the  judges  of  the  credibility 
of  the  witnesses,  their  verdict  will  not  be  dis- 
turbed on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  {§  3901-3906;  Dec  Dig.  «» 
994.] 

2.  ContSaots  ©=»128— Consideration— Com- 
pounding Pelont— Notes. 

Where  defendant  gave  notes  to  a  bank  un- 
der agreement,  express  or  implied,  that  in  con- 
sideration of  the  notes  the  bank  would  refrain 
from  prosecuting  its  defaulting  cashier,  defend- 
ant's son-in-law,  the  notes  were  without  consid- 
eration and  void. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {f  633-653 ;    Dec  Dig.  <&=»128.] 

8.  Trial  «=!»260—lN8TBtrc!TiONS— Refusal. 

The  refusal  of  instructions  substantially 
covered  by  those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  651-^59;    Dec  Dig.  <8=3260.] 

4.  Appeal  and  Ebbob  <S=>501  —  Recobd  — 
Showino  of  Pbesentation  of  Gbounds  of 
Review. 

Improper  argument  will  not  be   reviewed 

where  the  record  does  not  show  the  reservation 

of  exceptions  thereto. 
[EM.  Note. — For  other  cases,  see  Appeal  and 

Error,  <3ent  Dig.  {{  2300-23(M»;   Dec  Dig.  <S=s* 

501.] 

Appeal  from  Circuit  CJonrt,  Woodruff  Coun- 
ty;  J.  M.  Jackson,  judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
and  others  against  John  Shearer.  From  a 
Judgment  for  plaintlffB,  defendant  appeals. 
Affirmed. 

Harry  H.  Myers,  of  Little  Rock,  for  appel- 
lant   Harry  M.  Woods,  of  Augusta,  for  ^>- 

pellees. 

HART,  J.  Appellees  recovered  Judgmntt 
against  appellant  on  two  promissory  notes, 
and  from  the  judgment  against  him  appe- 
lant prosecutes  this  appeaL  Appellant  ad- 
mitted the  execution  of  the  notes,  but  says 
that  he  signed  them  in  consideration  that  the 
directors  of  the  Farmers'  &  Merchants'  Bank, 
of  McCrory,  Ark.,  would  not  prosecute  his 
son-ln-Iaw  for  embezzlement  His  son-in- 
law  had  been  cashier  of  the  bank,  and  an 
examination  of  bis  books  showed  that  he 
was  a  defaulter,  and  appellant  testified,  in 
short,  that  he  executed  the  notes  sued  on  in 
consideration  that  the  directors  would  not 
prosecute  his  son-in-law.  The  directors  tes- 
tified In  behalf  of  appellees  and  denied  that 
appellant  executed  the  notes  in  consideration 
that  his  son-in-law  would  not  be  prosecuted. 
They  said  he  signed  the  notes  to  settle  the 
indebtedness  foimd  to  be  due  by  his  son-in- 
law  to  the  bank. 

[1]  We  have  not  attempted  to  set  out  the 
evidence  in  detail,  for  the  Jury  were  the 
judges  of  the  credibility  of  the  witnesses, 
and  under  the  settled  rule  of  this  court  their 
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finding  of  fact  against  appellant  will  not  be 
disturbed  on  appeaL 

[2,3]  Appellant,  In  an  instnictlon  number- 
ed 2,  asked  tbe  court  to  Instruct  the  Jury 
that  If  they  believed  from  the  evidence  the 
notes  sued  on  were  signed  by  appellant  un- 
der an  agreement,  express  or  Implied,  on  the 
part  of  the  bank  officials  that  his  son-in-law 
would  not  be  prosecuted  by  tbe  bank  officials 
for  any  felony,  the  notes  were  without  con- 
sideration and  void.  Tbe  instruction  as  ask- 
ed for  was  correct.  See  Goodrum  v.  Mer- 
chants' Sc  Planters'  Bk.,  102  Ark.  326,  144  S. 
W.  198,  Ann.  Cas.  1914A,  611.  But  substan- 
tially tdmilar  instructions  were  given  by  the 
court  to  the  Jury,  and  it  is  well  settled  that 
the  court  need  not  multiply  instructions  on 
tbe  same  point. 

[4]  Again,  It  is  the  contention  of  counsel 
for  appellant  that  tbe  Judgment  should  be 
reversed  on  account  of  certain  remarks  made 
by  counsel  for  appellees  to  the  Jury.  We 
need  not  set  out  these  remarks,  or  consider 
them,  for  the  record  does  not  show  that 
counsel  saved  proper  exceptions  to  them. 

It  follows  that  the  Judgment  must  be  af- 
flrmed. 


HOCKADAT  v.  WARMACK.     (Now  82.) 
(Supreme  Court  of  Arkansas.     Jan.  3,  1016.) 

1.  Garnishment  «s»ll2,  233  —  LiABiLrnr  of 
Gabnisree. 

A  garnishee,  after  service  of  the  writ  upon 
him,  must  retain  possession  of  all  property  and 
effects  of  the  principal  debtor  In  his  hands,  for 
failure  to  do  which  he  is  liable  to  the  plaintiff 
in  the  principsl  action  for  the  fall  value  of 
the  goods,  or  for  all  moneys  doe. 

IBjd.  Kote.^For  other  cases,  see  Oomishment, 
Cent.  Dig.  {{  235,  451;   Dec.  Dig.  «8=»112,  233.] 

2.  IHTESEST  4=>51  —  SUSPBNSION  —  OABRISH- 
MSNT. 

Where  the  garnishee  had  previously  pur- 
chased land  from  defendant,  and  had  agreed  to 
give  him  a  mortgage  and  notes,  but  on  service 
of  the  writ  of  garnishment  he  refused  to  deliver 
them,  claiming  that  under  the  writ  be  could  not 
do  so,  he  was  liable  to  the  defendant  for  interest 
that  would  have  accrued  on  the  notes  if  de- 
livered as  agreed,  since  had  he  delivered  the 
note  and  mortgage  be  could  not  have  been  dam- 
aged, as  they  were  not  yet  due  and  could  not 
have  been  collected  until  the  due  date. 

[Kd.    Note. — For    other    cases,    see    Interest, 
Cent  Dig.  {{  120-122:   Dec  Dig.  «=>51.] 

3-  Intkkest  ®=351  —  Suspension — Liabiuty 
OT  Gaknishee— Retention  of  Amount  Due. 
In  such  case,  where  the  garnishee  deposited 
money  with  the  bank,  in  lieu  of  a  portion  of 
the  notes  attaching  certain  conditions  as  a  pre- 
requisite to  their  delivery  to  the  defendant,  such 
conditions  not  being  a  part  of  the  original  con- 
tract beween  them,  he  was  liable  for  interest  on 
such  sum  until  delivery  to  tbe  defendant. 

[Ed.    Note.— For    other    cases,    see    Interest, 
Cent.  Dig.  iS  120-122;  Dec.  Dig.  <S=»51.] 

4.  Evidence  «=»419— Parol  Evidence  Vaet- 
iwo  Wbiting— Explanation  of  Consideba- 

TIOW. 

Where  a  contract  for  the  sale  of  a  hotel  re- 
cited a  consideration  of  $15,000  and  acknowl- 
edged receipt  thereof,  parol  evidence  was  admis- 


sible to  show  that  other  stuns  and  goods  also 
formed  a  part  of  the  ccmsideration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1912-1928;  Dec.  IMg.  <S=»419.] 

6.  Appeal  and  Bbbob  «=»1009— Scope  of  E»- 

viKw — Findings  of  Fact. 

Findings  of  fact  made  by  the  chancellor, 
when  not  clearly  against  the  weight  of  the  evi- 
dence, must  be  sustained  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-S978;  Dec.  Dig.  «=> 
1009.] 

6.  Exchanoe  of  Pbopebtt  9=»7 — Contbacts 
TO  Pay  "Taxm"— Construction. 

Where  a  contract  for  the  exchange  of  prop- 
erties provided  that  each  party  should  pay  the 
taxes  upon  the  property  he  acquired  by  the  ex- 
change, and  upon  one  piece  of  property  special 
assessments  had  accrued  through  the  formation 
of  a  levee  district  and  the  doing  of  work  there- 
on, the  agreement  to  pay  taxes  included  the 
levee  district  assessments,  as  well  as  the  ordi- 
nary taxes. 

[Bd.  Note. — For  other  cases,  see  Sixchange  of 
Property,    Cent    Dig.    {i    12-'14;     D«fc.    D^ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Taxes.] 

Appeal  from  Chancery  Court,  Miller  Coun- 
ty ;  Jas.  D.  Shaver,  Chancellor. 

Action  by  Ii.  M.  Warmack  against  Ed 
Hockaday.  From  a  decree  in  part  for  plain- 
tiff, and  for  the  defendant  on  his  cross-com- 
plaint, the  defendant  appeals,  and  the  plain- 
tiff enters  a  cross-appeaL    Decree  affirmed. 

On  November  17,  1913,  appellant  exchang- 
ed with  appellee  a  hotel  in  Kingfisher,  Okl., 
for  a  plantation  containing  883  acres  of  land 
and  certain  personal  property  in  Miller  coun- 
ty, Ark.  There  was  a  mortgage  on  the  land 
for  $18,000,  which,  with  interest,  amounted 
to  over  $19,000,  which  the  appellant  assumed. 
Each  party  was  to  pay  the  taxes  for  the 
year  1913  on  the  property  received  by  them, 
respectively,  in  the  exchange.  On  December 
22,  1913,  appellee  sold  the  hotel,  which  he 
had  received  In  exchange  for  his  land,  bade 
to  appellant  for  $15,000,  for  which  appellant 
was  to  execute  his  note  due  January  1,  1915, 
bearing  interest  at  8  per  cent  from  date  un- 
til paid,  and  to  be  secured  by  a  mortgage  on 
the  hoteL  On  December  23,  1013,  before  the 
mortgage  and  note  were  executed,  appellant 
was  garnished  in  a  suit  brought  by  one 
Spearman  against  the  appellee  for  the  sum 
of  $2,500.  Appellant  also  learned  that  other 
Hens  existed  against  certain  of  the  property 
for  which  he  had  traded.  Appellant  declined 
to  execute  the  note  and  mortgage  for  the 
purchase  of  the  hotel,  but,  instead,  be  sent 
to  the  State  National  Bank,  at  Texarkana, 
his  check  for  $5,000  and  his  note  for  $10,- 
000,  due  January  1,  1916,  and  wrote  a  letter 
to  the  bank,  specifying  certain  conditions  un- 
der which  the  bank  should  deliver  to  the  ap- 
pellee the  $5,000,  or  any  part  of  It,  and  also 
under  which  it  should  deliver  the  $10,000 
note.  Appellee  demanded  that  appellant  car- 
ry out  his  agreement  as  to  the  purchase  of 
the  hotel  by  executing  his  note  and  mortgage 
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£8  provided  by  the  written  contract  between 
them.  Appellant,  after  taking  possession  of 
the  plantation,  claimed  that  he  discovered,  in 
February,  1914,  that  there  was  a  large  short- 
age hi  the  personal  property  he  had  bought 
of  appellee.  On  the  30th  of  June,  1914,  ap- 
pellee and  Spearman  adjusted  the  garnish- 
ment proceedings  between  them,  and  appel- 
lee then  requested  appellant  to  carry  out  his 
contract,  but  appellant  still  refused.  After 
some  negotiations  toward  an  adjustment  of 
the  differences  between  them,  the  parties  met 
on  June  30,  1914,  and  entered  into  a  written 
agreement,  whereby  appellant  was  to  pay  to 
appellee  the  sum  of  $12,000  and  appellant 
was  to  retain  In  his  hands  the  sum  of  $3,000, 
to  Indemnify  him  against  certain  probable 
losses  therein  specified,  and  appellee  was  to 
institute  suit  to  determine  whether  or  not 
appellant  was  due  him  interest  on  the  $5,000 
at  8  per  cent  from  December  22,  1918,  until 
June  30, 1914,  and  whether  or  not,  under  the 
original  contract  of  exdiange  of  properties, 
it  was  incumbent  on  the  appellee  to  pay  the 
levee  taxes,  and  to  settle  other  differences 
between  the  parties,  but  It  was  stipulated 
that  nothing  contained  In  the  agreement  en- 
tered into  on  that  day  should  be  construed  as 
annulling,  setting  aside,  or  affecting  any  con- 
tracf  of  settlement  theretofore  entered  Into 
by  the  parties. 

Accordingly  appellee  Instltated  this  suit, 
and  the  Issues  raised,  as  shown  by  ttie  plead- 
ings, were  substantially  as  follows:  Appellee 
(dalmed  that  appellant  was  indebted  to  him 
for  interest  on  $5,000  at  8  per  cent  per  an- 
num from  December  22,  1913,  until  June  SO, 
1914.  ApiMllant  denied  that  this  interest 
was  due,  setting  up  that  the  $6,000,  remain- 
der of  the  purchase  money,  on  which  appellee 
claimed  Interest,  was  deposited  In  the  bank 
for  the  special  benefit  of  appellee,  to  which 
he  tacitly  agreed,  and  that  by  reason  of  the 
levy  of  the  garnishment  against  him  (appel- 
lant) he  was  precluded  from  complying  with 
the  letter  of  his  agreement  to  execute  his 
note  and  mortgage;  that  appellant  deposit- 
ed $5,000  January  20,  1914,  after  appellee 
had  written  to  him  that  he  needed  the  mon- 
ey;  that  appellee  partlaUy  complied  with 
the  conditions  upon  which  the  deposit  was 
made  by  surrendering  to  the  bank  what  he 
claimed  to  be  a  memorandum  of  sale,  but  ap- 
pellee never  repudiated  the  deposit  until 
June  30, 1914,  the  date  of  the  final  agreement 
as  to  the  settlement,  and  appellant  therefore 
claimed  that  the  $5,000  was  subject  to  the 
appellee's  control,  and  that  appellant  was 
therefore  not  chargeable  with  interest  there- 
on. Appellee  further  contended  that  appel- 
lant was  Indebted  to  him  In  the  sum  of  $250, 
the  earnings  of  the  hotel  property  from  the 
date  of  the  exchange  of  the  properties,  No- 
vember 17,  1913,  until  the  date  when  appel- 
lee sold  the  hotel  to  appellant  to  wit  Decem- 
ber 22,  1913.  Appellant  denied  that  there 
were  any  earnings  from  the  hotel  during  this 


period.  Appellant  set  up,  by  way  of '  cross- 
complaint,  that  appellee  was  indebted  to  him 
in  <he  sum  of  $488  for  levee  taxes  for  the 
year  1913,  which  were  a  lien  on  the  land  and 
which  appellant  had  to  pay  to  prevent  the 
sale  of  the  land  for  such  taxes.  He  contend- 
ed, also,  that  there  was  a  shortage  In  the 
personal  property  amounting  In  value  to  $2,> 
729.40,  which  he  claimed  was  Included  in 
their  agreement  to  exchange  properties.  Ap- 
pellee denied  that  under  the  agreement  he 
was  to  pay  levee  taxes  for  1913,  and  also  de- 
nied that  he  was  indebted  to  the  appellant 
in  the  sum  claimed  as  shortage  in  personal 
property,  and  contended  that  whatever  short- 
age there  was  In  the  personal  property  con- 
templated by  their  original  agreement  for 
exchange  of  properties  was  Included  and  set- 
tled and  went  In  as  part  of  the  consideration 
for  the  sale  of  the  hotel  property  by  the  ap- 
pellee back  to  the  appellant  on  December  22, 
1913.  The  court  found  that  the  appellee 
should  recover  of  the  appellant  Interest  on 
the  sum  of  $5,000  at  8  per  cent  per  annum 
from  December  22,  1913,  until  June  30,  1914, 
amounting  to  the  sum  of  $208.89,  and  inter- 
est on  that  sum  from  June  30,  1914,  at  8 
per  cent  per  annum.  The  court  further 
found  that  appellee  was  not  entitled  to  re- 
cover earnings  on  account  of  the  operation 
of  the  hotel  property.  The  court  further 
found  that  the  appellant  was  not  entitled  to 
recover  for  any  alleged  shortage  of  personal 
property  under  the  contract  of  November  17, 

1913,  but  that  he  was  entitled  to  recover  the 
sum  of  $488  on  account  of  levee  tax  on  the 
land,  with  interest  at  6  per  cent  per  annum 
from  August  31,  1914,  until  paid.  On  these 
findings  the  court  entered  a  decree  In  favor 
of  the  appellee  against  the  appellant  In  the 
sum  of  $208.80,  with  Interest  from  June  30, 

1914,  until  paid,  at  the  rate  of  8  jper  cent 
per  annum,  and  entered  a  decree  In  favor  of 
the  appellant  against  the  appellee  for  the 
sum  of  $488,  with  interest  from  August  "I, 
1914,  until  paid  for  at  6  per  cent  per  annum. 
The  appellant  appealed,  and  the  appellee  en- 
tered a  cross-appeal.  The  facts  as  set  forth 
In  the  first  part  of  the  statement  are  undis- 
puted, and  such  other  facts  as  may  be  nec- 
essary, bearing  on  the  Issues,  will  be  stated 
in  the  opinion. 

Webber  &  Webber,  of  Texarkana,  for  ap- 
pellant D.  B.  Sain,  of  Nashville,  for  ap- 
peUeOb 

WOOD,  J.  (after  stating  the  facts  aa 
above).  The  evidence  Is  volumlnoiis  and  we 
will  not  undertake  to  set  out  and  discuss  in 
detail  all  the  evidence  bearing  upon  the  is- 
sues as  It  could  serve  no  useful  purpose  and 
would  unnecessarily  extend  the  opinion. 

[1]  1.  The  appellant  contends  that  the  gar- 
nishment proceedings  prevented  him  from 
complying  with  his  contract  to  execute  the 
note  and  mortgage  for  the  hotel  property  pur- 
chased of  the  appellee^  and  that  he  is  there- 
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fore  not  liable  for  the  toterest  on  the  $5,000 
deposited  In  the  bank.  It  Is  a  well-settled 
rule  that  a  garnishee,  after  service  of  the 
'Writ  upon  him,  must  retain  possession  of  all 
property  and  effects  of  the  principal  debtee 
In  hia  hands,  and  If  he  falls  to  do  so,  he  is 
liable  for  the  value  of  the  same  to  the  plain- 
tiff In  the  principal  action.  Such  was  the 
holding  of  this  court  In  Adams  r.  Penzell, 
40  Ark.  631.  See,  also,  20  A  &  B.  Ency.  1068, 
1069. 

[2]  Appellant  dtes  and  relies  upon  the 
above  case.  But  in  that  case  the  garnishee 
had  in  his  possession  funds  belonging  to  the 
debtor  defendant  in  the  original  suit,  which 
be  paid  out  after  a  lien  was  fixed  upon  same 
by  the  service  of  a  writ  of  garnishment  up- 
on him,  and,  of  course,  it  was  held  that  he 
paid  at  his  peril  the  proceeds  belonging  to 
the  debtor  in  the  original  suit.  Bergman  v. 
SeUs  &  Co.,  89  Ark.  97-101.  But  the  facto 
of  this  record  differentiate  the  case  at  bar 
from  Adams  v.  Penzell,  supra,  and  the  rule 
there  announced  has  no  application  here. 

The  debt  from  appellant  to  appellee,  which 
Bhonld  have  been  evidenced  by  the  note  and 
mortgage,  under  the  contract  between  them, 
was  not  due  until  January  1,1915.  If,  there- 
fore, appellant  had  answered  the  garnish- 
ment to  the  effect  that  he  had  executed  the 
note  to  the  appellee  In  accordance  with  his 
contract,  and  that  he  would  be  due  the  ap- 
pellee on  the  1st  of  January,  1915,  the  amount 
evidenced  by  the  note  and  mortgage,  and  tf 
judgment  had  been  rendered  against  the  orig- 
inal debtor  in  favor  of  the  plaintiff,  and  also 
against  the  appellant  as  garnishee,  appellant 
could  not  have  been  made  to  pay  the  Judg- 
ment until  his  note  to  appellee  was  due.  The 
record  discloses,  therefore,  that  appellant 
was  not,  and  could  not  have  been,  Injured  by 
the  service  of  the  writ  of  garnishment  He 
bad  no  assets  in  his  hands  at  that  time  be- 
longing to  the  appellee.  Be  had  paid  nothing 
to  the  appellee,  and  was  not  bound  to  pay 
blm  anything  until  January  1,  1915.  The 
service  of  this  writ  on  appellant  was  no  legal 
Jnstiflcation  for  his  failure  to  execute  the 
note  and  mortgage  In  accordance  with  his 
contract  with  appellee. 

[3]  While  the  $5,000  was  deposited  In  the 
bank,  yet  the  deposit  was  made  upon  certain 
conditions  not  bottomed  Upon  the  contract 
between  appellee  and  appellant  for  the  sale 
of  the  hotel  property.  Appellant  himself  tes- 
tified, in  part,  as  follows: 

"I  learoed  before  I  got  home  that  I  had  been 
gamisheed,  and  I  preferred  not  to  execute  the 
note  and  mortgage,  although  I  had  agreed  to  do 
BO,  and  I  wrote  a  letter  to  the  bank,  which  is 
made  an  exhibit  to  my  deposition,  in  which  let- 
ter I  made  certain  requirements  and  proposi- 
tions which  were  never  complied  with.  Mr. 
Warmack  never  did  surrender  to  me  the  orig- 
inal contract  for  the  purchase  of  the  hotel,  and 
I  did  not  turn  over  to  him  any  of  the  money 
deposited  in  the  bank  until  June  30,  1914, 
when  a  new  contract  was  made.  The  money  re- 
mained subject  to  my  orders  through  the  bank. 
The  bank  had  instructions  to  pay  it  to  him  on 
certain  conditions,  with  which  he  never  com- 


plied, and  the  money  remained  mtof  .ontQ  be 
complied  with  tlKise  requirements." 

And  the  letter  to  which  he  referred  shows 
clearly  that  appelant,  without  expressly  re- 
pudiating the  binding  force  of  the  contract, 
did  Dot  propose  to  comply  with  it,  but  under- 
took to  make  a  different  contract  without  the 
consent  of  the  appelleeu  In  this  letter  to  the 
bank,  giving  instructions  aa  to  conditions 
upon  which  appellee  was  authorised  to  draw 
the  16,000,  among  other  things,  he  says: 

"Mr.  Warmadc  desired  a  mortgage  on  my 
hotel  property  here.  I  have  never  given  a  mort- 
gage. I  have  almost  unlimited  credit,  even  in 
Xew  York  City,  without  mortgage.  My  credit 
would  suffer  by  my  signing  such  a  document.  In 
lien  of  this  and  to  provide  Warmack  with  the 
funds  he  pri^esses  to  need  at  once,  I  will  be 
willing  to  pay  $5,000  on  this  at  once  and  the 
rest,  unsecured,  on  my  note  until  due." 

It  thus  appears  from  appellant's  own  testi- 
mony that  he  ignored  the  obligations  of  his 
contract  and  retained  the  $5,000,  which  was 
a  part  of  the  consideration  for  the  purchase 
price  of  the  hotel,  and  for  which  be  should 
have  executed  his  note  and  the  mortgage,  and 
that  he  had  the  use  of  the  money  on  which 
he  should  have  been  paying  Interest  from  the 
22d  day  of  December,  1913.  The  judgment  of 
the  court,  therefore,  awarding  to  appellee  in- 
terest on  this  sum  was  correct. 

[4]  2.  Appellant  contends  that  the  court  err- 
ed In  denying  his  claim  for  Mortage  In  per- 
sonal property,  amounting  to  $2,729.40,  under 
the  original  contract  for  exchange  of  prop- 
erties between  him  and  the  appellee.  The  ap- 
pellee contends  that  whatever  shortage  there 
was  In  the  personal  property  contemplated  In 
the  contract  of  November  17,  1913,  for  the 
exchange  of  properties  between  the  appel- 
lant and  the  appellee  was  settled  and  Includ- 
ed as  a  part  of  the  consideration  of  $15,000, 
which  appellant  was  to  give  appellee  for  the 
hotel  under  their  contract  of  December  22, 
1913.  As  to  whether  or  not  this  shortage  In 
personal  property  claimed  by  appellant  was 
settled  by  appellee  and  toclnded  as  a  part 
of  the  consideration  of  $15,000  which  appel- 
lant agreed  to  pay  the  appellee  for  the  hotel 
property  is  purely  one  of  fact,  but  appellant 
contends  that  under  the  contract  (December 
22,  1913)  that  fact  cannot  be  estabUshed  by 
oral  testimony.  The  contract  of  December 
22,  1913,  recited  aa  follows: 

"I  hereby  sell  to  Ed  Hockaday  the  Hockadl^ 
Hotel  for  fifteen  thousand,  $15,000.00,  paid  wilh 
note  due  Jan,  Ist,  1915,  at  8%  interest  from 
date  to  i>e  secured  by  mortgage  on  said  Hock- 
aday  Hotel." 

In  Ward  v.  Gooper-Searan  Grocery  Co.,  108 
Ark.  430,  157  S.  W.  1154,  we  held  that  parol 
evidence  was  admissible  to  show  that  the 
consideration  was  not  as  recited  in  the  in- 
strument, and  that,  in  a  controversy  as  to 
the  amount  due  by  plaintiff  to  defendant  un- 
der the  bill  of  sale.  It  was  comi)etent  to 
show  by  parol  evidence  how  the  parties  ar- 
rived at  the  amount.  And  In  McQiU  Lumber 
Co.  V.  Lane-White  Lumber  Co.,  90  Ark.  426, 
119  S.  W.  822,  we  held  that,  while  the  re- 
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cltals  In  a  bill  of  sale  could  not  be  contra- 
dicted by  parol  evidence  for  the  purpose  of 
defeating  the  instrument,  It  was  competent  to 
prove  by  sucb  evidence  that  other  consldera- 
tfons,  not  recited,  were  agreed  to  be  paid 
when  such  proof  does  not  contradict  the 
terms  of  the  writing,  and  that  an  acknowl- 
edgment In  a  bill  of  sale  of  the  receipt  of  the 
consideration  named  therein,  construed  as  a 
receipt  for  the  whttle  consideration,  was 
nevertheless  only  prima  facie  evidence  of  the 
fact  and  might  be  rebutted  by  parol  evidence. 
It  will  be  observed  that  in  the  memoran- 
dum of  agreement  or  contract  for  the  pur- 
chase of  the  hotel  by  appellant  from  appellee 
the  consideration  Is  expressed  in  general 
terms,  and  is  merely  an  acknowledgment  that 
the  amount  named  had  been  paid  by  a  note 
as  the  purchase  price.  No  other  considera- 
tion of  a  contractual  nature  In  addition  to 
this  is  specified.  Tbe  deed  executed  by  ap- 
pellee in  pursuance  of  this  memorandum  'of 
agreement  was  likewise,  so  far  as  the  consid- 
eration is  concerned,  no  more  than  a  mere 
statement  of  fact  or  acknowledgment  that 
the  sum  of  $15,000  was  paid  for  the  property. 
It  simply  recites  that  sucb  was  the  considera- 
tion, and  acknowledges  the  receipt  thereof. 
The  written  contract  of  December  22,  1913, 
and  the  deed  into  which  It  was  merged,  come 
within  the  doctrine  of  this  case,  and  oral  evi- 
dence was  therefore  competent  to  show  that 
the  amount  of  the  alleged  shortage  of  person- 
al property  was  considered  and  Included  as 
a  part  of  the  consideration  of  $15,000  which 
appellant  was  to  pay  appellee  for  the  hoteL 
The  doctrine  of  Williams  v.  C,  B.  I.  ft  P.  Ry. 
Co.,  109  Ark.  82,  158  S.  W.  967,  relied  upon 
by  appellant  to  sustain  his  contention  that 
parol  evidence  was  inadmissible,  Is  not  in 
conflict,  but  In  harmony,  with  the  above 
cases.    There  we  said: 

.  "The  contract  before  us  contains  more  than 
a  mere  recital  or  acknowledgment  of  the  amount 
to  be  paid  as  the  consideration.  The  writing 
shows  upon  its  face  that  it  was  a  compromise 
of  tbe  dinerencee  between  the  parties  concerning 
the  subject-matter  stated,  and  that  the  amount 
to  be  paid  was  a  pert  of  the  contract  That 
part  of  the  contract  ctmstituted  more  than  a 
mere  receipt  for  the  money  paid,  and  it  would  be 
inconustent  with  the  express  terms  of  the  writ- 
ing itself  to  prove  an  additional  or  further  con- 
sideration." 

The  court,  through  the  Chief  Justice,  re- 
iterates tbe  doctrine,  announced  above  in  the 
former  cases,  that: 

"Parol  proof  is  admissible  to  establish  the  fact 
that  other  considerations,  not  recited  in  a  deed 
or  written  contract,  were  to  be  paid,  when  such 
proof  does  not  contradict  the  terms  of  tbe  writ- 
ing" 

— and  quotes  many  authorities  stating  and 
showing  that  such  Is  the  rule  where  the 
statement  of  the  consideration  is,  in  general 
terms,  an  acknowledgment  of  the  payment  of 
a  stated  sum  of  money  and  contains  no  other 
recitals,  of  a  contractual  nature,  as  a  part 
of  the  cSonslderation. 

[5]  Without  reviewing  In  detail  the  evi- 
dence on  this  point.  It  suffices  to  say  that  a 


finding,  to  tbe  effect  that  all  differences  that 
existed  between  the  appellant  and  the  ap- 
pellee with  reference  to  the  alleg^  shortage 
of  personal  property  under  the  contract  of 
November  17,  1918,  were  adjusted,  and  that 
the  value  of  such  shortage  was  Included  as  a 
part  of  the  consideration  of  $16,000  which 
appellant  was  to  pay  appellee  for  the  hotel 
property,  is  not  clearly  against  the  preponder- 
ance of  the  evidence.  There  is  a  decided  con- 
flict in  the  evidence  on  this  issue,  but  tbe 
chancellor's  finding,  nV>t  being  clearly  against 
the  weight  of  the  evidence,  must  be  sus- 
tained. 

[6]  3.  The  appellee  contends  that  under  the 
contract  of  November  17,  1913,  he  was  not 
liable  for  the  levee  taxes  for  that  year,  and 
that  the  court  erred  In  rendering  a  decree 
against  him  for  such  taxes.  The  contract  of 
November  17,  1913,  for  exchange  of  proper- 
ties, provided  that  appellee  was  "to  pay  all 
taxes  for  1913"  on  the  lands  transferred  by 
him  to  the  appellant,  and  appellee  contends 
that  the  words  "taxes"  as  nsed  In  the  con- 
tract does  not  Indnde  levee  taxes,  and  he  re- 
lies upon  Sanders  v.  Brown,  66  Ark.  498,  47 
S.  W.  461,  and  Stewart  v.  Fleming,  96  Ark. 
371,  131  S.  W.'955.  In  Sanders  v.  Brown, 
supra.  Brown  purchased  <of  Sanders,  certain 
lots  under  a  deed  which  contained  the  fol- 
lowing warranty: 

"We  hereby  covenant  with  the  said  B.  J. 
Brown  that  we  will  forever  warrant  and  de- 
fend the  title  to  said  lands  against  all  lawful 
claims  whatsoever,  except  the  taxes  of  the  year 
1803,  which  the  grantee,  is  to  pay." 

The  lands  were  In  an  Improvement  district 
In  the  city  of  Little  Rock,  and  they  had  been 
assessed  for  Ave  years  for  the  local  improve- 
ment. Sanders  having  failed  to  pay  the  as- 
sessment for  the  year  1893,  Br'own  was  com- 
pelled to  pay  the  same,  and  be  brought  suit 
at  law  against  Sanders  to  recover  the  amount 
paid,  claiming  that,  under  the  language  of  the 
exception  contained  in  the  warranty,  as- 
sessments for  local  Improvements  were  not 
taxes,  and  that  Sanders  was  therefore  liable 
to  him  under  his  general  warranty.  The 
case  turned  wholly  upon  the  meaning  of  the 
word  "taxes"  as  used  in  the  exception  to  the 
warranty  clause  in  the  deed.    The  court  said: 

"Plaintiff  contends  that  the  word  'assessment* 
is  not  included  in  the  word  'taxes,'  but  that  the 
two  mean  different  things;  and  in  this  we  are 
of  the  opinion  that  he  is  correct.  McGehee  ▼. 
Mathis,  21  Ark.  41.  The  assessment  sued  for, 
not  being  covered  by  the  exception  to  the  war- 
ranty, the  plaintiff  was  not  bound  to  pay  the 
same,  but  the  defendant  was,  under  the  war- 
•ranty." 

In  Stewart  v.  Fleming,  supra,  plaintiff  sued 
on  a  contract  to  recover  rents  for  the  year 
1908  and  levee  taxes  for  the  years  1907  and 
1908,  which  defendant  had  refused  to  pay. 
The  (Contract  sued  on  provided,  among  other 
things,  that  the  defendant,  Stewart,  should — 
"keep  aU  taxes  and  legal  assessments  on  or 
against  said  lands  promptly  paid  as  the  same 
should  come  due." 

Defendant,  In  his  answer,  denied  that  he 
bad  ever  agreed  to  pay  levee  taxes  on  tbe 
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land,  and  set  up  that  he  had  leased  the  land 
from  plaintiff  under  a  former  written  con- 
tract, not  the  one  sued  on.  In  which  he  was 
to  pay  the  taxes  assessed  against  the  land 
dnrlng  the  period  of  the  lease,  and  that  that 
contract  did  not  Contain  the  words  "any 
legal  assessments  on  or  against  said  lands," 
as  contained  in  the  contract  sued  on;  that 
the  last  contract,  the  one  sued  on,  was  intend- 
ed as  a  continuation  of  the  former  contract, 
but  that  the  words  "any  legal  assessments 
on  or  against  said  lands"  were  Inserted  In  the 
contract  hy  the  agent  of  the  plaintiff,  and 
the  contract  was  signed  by  the  defendant 
through  mistake,  relying  upon  the  represen- 
tations of  the  plaintiff's  agent  that  it  con- 
tained the  same  provisions  and  stipulations 
as  the  former  contract  except  as  to  the 
amount  of  rent  The  defendant  prayed  that 
the  case  be  transferred  to  chancery,  etc.  On 
motion  of  the  plaintiff  in  that  case  the  court 
struck  out  the  allegations  and  prayer.  In 
holding  that  the  lower  court  erred  In  so  do- 
ing, we  said: 

"This,  we  think,  constituted  a  good  defense  to 
the  snit  for  the  recovery  of  the  levee  taxes,  and 
the  court  erred  in  striking  it  from  the  an- 
swer. There  was  a  very  material  difference  be- 
tween the  two  contracts  with  respect  to  the  pay- 
ment of  taxes,  in  that  the  last  contract— the  one 
now  sned  on — ^in  addition  to  the  agreement  on 
the  part  of  defendant  to  keep  all  taxes  on  the 
land  paid,  added  the  words  'and  legal  assess- 
ments.' Tlie  difference  was  a  material  one,  for, 
under  the  language  of  the  former  contract  speci- 
fying only  'taxes,  it  could  not  have  been  within 
the  contemplation  of  the  parties  that  special 
assessments  for  levee  purposes  were  to  be  in- 
cluded, when  no  levee  district  had  been  organ- 
ized at  the  time  of  the  execution  of  the  Mm- 
tract" 

It  is  manifest  from  the  above  cases  that 
tlie  court  construed  the  term  "taxes"  as  used 
tn  the  contracts  In  those  suits  not  to  Include 
assessments  for  local  Improvements,  because 
tttere  was  no  testimony  to  show  that  the  par- 
ties to  those  contracts  used  the  term  In  any 
other  sense  than  in  the  ordinary  sense  of 
taxes  for  general  revenue  purposea  But,  in 
the  present  case,  without  reviewing  the  evi* 
dence  in  detail.  It  is  sufficient  to  state  that 
the  conduct,  letters,  and  statements  of  the 
appellee  showed  clearly  that  when  he  agreed 
to  pay  the  taxes  on  the  land  which  he  gave 
In  exchange  to  appellant  for  his  hotel,  be 
contonplated  the  payment  of  all  taxes,  in- 
cluding local  assessments.  In  Shlbley  r. 
Ft  Smith,  96  Ark.  421, 132  S.  W.  444,  we  said: 

"The  word  tax'  may  be,  and  sometimes  is, 
susceptible  of  a  different  meaning  whm  used  in 
a  different  connection,  according  to  the  manifest 
intention  of  the  frameis  of  the  Constitution. 
When  the  Constitution  of  1874  was  framed,  the 
plan  of  constructing  levees  as  local  improve- 
ments, to  be  paid  for  by  special  assessments  on 
tbe  lands  to  be  affectea  thereby  was  a  part  of 
oar  I^slative  scheme.  •  •  *  It  is  obvious 
that  the  framers  of  the  Constitution  used  the 
word  'tax'  in  the  homestead  provision  as  mean- 
ing all  assessments  or  impositions  authorized 
ouder  the  taxing  power." 

Mow,  at  the  time  appellee  agreed  to  pay  tUe 
taxes  for  the  year  1913  on  his  plantation  of 


883  acres,  the  levee  district  had  been  organ- 
ized, and  it  is  unreasonable,  under  the  testi- 
mony, to  conclude  that  he  did  not  know  that 
assessments  had  been  levied  on  his  lands  for 
the  year  1913  for  levee  purposes.  The  proof 
tends  strongly  to  show  that  be  did  know  it. 
The  finding  of  the  chancellor,  to  the  effect 
that  he  intended  by  his  agreement  to  pay  tbe 
taxes  to  Include  the  assessment  for  levee  pur- 
poses for  the  year  1918,  is  certainly  not 
against  the  clear  preponderance  of  the  evi- 
dence. We  are  convinced  from  the  contract 
and  all  the  evidence  that  the  appellee,  on  bla 
part,  contemplated  that  the  appellant  should 
take  the  land  free  of  incumbrance  of  every 
character  exc^t  the  $18,000  mortgage,  which 
appellant  assumed,  and  that  appellant,  on  his 
part,  likewise  contemplated  that  appellee 
should  take  the  hotel  free  from  liens  of  every 
character. 

4.  Appellee  next  contends  that  the  court 
erred  in  not  rendering  a  decree  in  bis  favor 
for  earnings  of  the  hotel  from  November  17, 
1913,  to  December  22,  1913.  Appellant's  tes- 
timony and  the  exhibits  to  his  deposition 
tend  to  show  that  during  the  time  that  ap- 
pellee owned  the  hotel  and  same  was  oper- 
ated by  appelant,  from  November  17  to  De- 
cember 22,  1913,  there  were  no  net  profits, 
but  a  loss.  This  was  purely  an  issue  of  fact, 
and  it  is  sufficient  to  say  that  tbe  preponder- 
ance of  the  evidence  on  the  issue  was  in 
favor  of  the  finding  of  the  diancellor. 

The  decree  is  correct,  and  it  is  in  all  things 
affirmed. 


BARB  V.  WEAVER  et  at     (No.  7&) 
(Supreme  Court  of  Arkansas.    Jan.  3,  1916.) 

Afpeai,  ANn  Erbob  9=>671— Abstbaots— Ni- 

CKSBrrr. 

Where  appellant  failed  to  abstract  the  evi- 
dence in  the  case  or  the  pleadings  in  a  former 
case  between  tbe  same  parties,  the  appellate 
court  cannot  determine  whether  the  finding  of 
the  chancellor  on  the  facts  was  correct  or  wheth- 
er appellant's  plea  of  res  adjudicate  was  im- 
properly denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  2867-2872 ;  Dec  Dig.  «=» 
671.] 

Appeal  from  Sebastian  Chancery  0>art; 
W.  A.  Falconer,  Chancellor. 

Action  by  J.  3.  Barr  against  Sam  Weaver 
and  others.  From  the  decree,  plaintiff  tip- 
peala.    Affirmed. 

R.  W.  McFarlane,  of  Greenwood,  for  ap- 
pellant Holland  A  Holland,  of  Ft  Smith, 
for  appellees. 

McCTJLLOCH,  O.  J.  This  is  an  action  in- 
stituted in  the  chancery  court  of  Sebastian 
coimty  for  the  Greenwood  district  by  appel- 
lant, 3.  J.  Barr,  against  appellees,  Sam  Weav- 
er, E.  J.  Hogan,  and  the  firm  of  White  & 
CJoffin,  to  enforce  a  Hen  which  appellant  as- 
serts as  landlord  on  bales  of  cotton  raised  by 
Weaver  on  the  leased  premises.     It  is  al- 
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leged  that  Weaver  Is  indebted  to  appellant 
for  rent  and  for  aappliea  furnished  to  enable 
him  to  make  and  gather  the  crop,  and  that 
he  sold  the  cotton  to  Hogan,  who  In  turn  sold 
It  to  White  St  Ooffin.  It  Is  alleged  In  the 
complaint  that  said  purchasers  of  the  oot- 
ton  had  knowledge  of  the  lien  when  they 
made  the  purchase.  The  appellees  answered 
separately.  Weaver  in  his  answer  admitted 
the  tenancy,  but  denied  some  of  the  allega- 
tions of  the  complaint,  and  the  other  defend- 
ants filed  separate  answers  denying  that  they 
had  any  knowledge  of  appellant's  alleged  lien 
on  the  crop  at  the  time  they  purchased  it 

The  case  was  heard  by  the  chancellor  upon 
testimony  adduced  by  eadi  side,  but  that 
testimony  Is  not  abstracted.  Therefore  we 
are  unable  to  determine  whether  or  not  the 
finding  of  the  diancellor  on  the  disputed 
questions  of  fact  were  correct  All  of  the 
evidence  that  appellant  sets  forth  la  his  own 
account  against  Weaver  and  Weaver's  ac- 
count against  him.  A.  reply  was  filed  by  ap- 
pellant setting  up  the  fact  that  the  issues 
presented  by  Weaver's  answer  concerning 
the  items  of  the  account  had  been  adjudicat- 
ed in  a  former  trial,  but  none  of  the  plead- 
ings in  the  former  trial  are  abstracted,  and 
we  are  unable  to  say  whether  or  not  the 
Chanoellor  was  correct  in  his  conclusions  con- 
cerning the  plea  of  res  adjudlcata.  In  order 
to  get  any  idea  of  the  real  merits  of  the  case, 
it  would  be  necessary  for  the  Judges  of  tills 
court  to  explore  the  transcript 

Since  appellant  has  failed  to  comply  with 
the  rules  of  the  court  by  furnishing  an  ab- 
stract of  the  record,  nothing  remains  but  to 
act  upon  the  presumption  that  the  decree  of 
the  chancellor  is  in  accord  with  the  pre- 
iwnderance  of  the  evidence. 

The  decree  is  therefore  afiBrmed.- 


SPECIAL  SCHOOL  DIST.  NO.  79  et  al  v. 

SPECIAL  SCHOOL  DIST.  NO.  2. 

(No.  91.) 

(Supreme  Court  of  Arkansas.    Jan.  3,  1916.) 

1.  Schools  and  School  Distbicts  ®=>26  — 
Bubal  Special  School  Distbicts— Estab- 

:  USHHENT— TEBBITOST. 

A  rural  special  scheol  district  can  be  es- 
tablished only  out  of  territory  not  abeady  incor- 
porated in  ancb  a  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  44;  Dec.  Dig. 
iS=»26.] 

2.  Schools  and  Scrooi.  Districts  €=s>27  — 
'  BuBAi,  Special  School  Distbicts— Estab- 
lish mbnt— Elections. 

Where  petition  for  establishment  of  a  rural 
special  school  district  has  been  presented,  and 
toereon  the  county  judge  has  ordered  an  elec- 
tion, he  has,  prior  ^  the  holding  of  such  elec- 
tion, DO  authority  to  consider  and  order  an  elec- 
tion on  another  petition  for  the  eatabliahment 
of  another  such  district,  including  part  of  the 
same  territory. 

[Ed.  Note. — For  other  eases,  see  Schools  and 
School  Districto,  Cent  Dig.  {  45;  Dec.  Dig. 
<8=927,) 


Appeal  from  Greene  Chancery  Court;  Cbas. 
D.  Frierson,  Chancellor. 

Suit  by  Special  School  District  Na  2 
against  Special  School  District  No.  79  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal  Beversed  and  remanded,  with 
directions. 

Block  &  Klrsch,  of  Paragould,  tor  appel* 
lanta  Geo.  A.  Burr  and  B.  B,  L.  Johnson, 
botb  of  Paragould,  for  appellee. 

KIRBT,  3.  Tbia  appeal  involves  the  valid- 
ity of  certain  rural  special  school  districts 
in  Greene  county.  Tlie  required  number  of 
electors  petitioned  the  county  court  for  the 
establishment  of  rural  special  school  district 
No.  79,  with  a  map  showing  the  territory 
desired  to  be  so  organized.  The  court  order- 
ed the  election  to  be  held  on  the  30th  day  of 
August,  1913,  and  on  the  22d  day  of  August, 
1913,  a  petition  for  the  creation  of  certain 
territory  in  rural  school  district  Na  3,  with 
a  map  showing  the  territory  was  presented 
to  the  county  court  and  an  election  ordered 
by  it  to  be  held  oa  the  29th  day  of  August 
Both  districts  as  shown  by  the  maps  of  the 
territory  p  reposed  to  be  included  in  each 
embraced  the  west  half  of  the  northeast  quar- 
ter of  section  10  in  township  18  north,  range 
6  east  Greene  county.  The  elections  were 
held  at  the  times  appointed,  and  the  districts 
declared  established.  Others  presented  'a 
petition  on  the  30th  day  of  August  1913,  for 
rural  special  school  district  No.  2,  and  the 
election  was  ordered  held  on  the  9th  Utij  of 
September,  1913.  This  district,  as  shown  by 
the  map  presented  with  the  petition  for  its 
establishment  embraced  much  of  the  terri- 
tory included  in  special  school  district  No. 
79,  which  was  the  first  district  petitioned 
for,  but  none  of  that  included  in  special  dis- 
trict No.  8,  which  held  the  first  election.  The 
validity  of  plalntlfT  district  No.  2  is  depend- 
ent upon  the  Invalidity  of  school  district  No. 
79,  first  petitioned  for.  The  county  Judge 
or  county  court  ordered  the  election  for  each 
district  petitioned  for,  and  all  were  regularly 
established  so  far  as  following  the  procedure 
required  by  the  statute  therefor  and  the  vote 
of  the  election  is  concerned.  The  petition  for 
the  establishment  of  district  No.  79  was  pre- 
sented to  the  county  Judge  on  the  19th  day  of 
August  and  the  election  ordered  and  held  on 
the  30th  day  of  August,  while  the'  petition 
for  the  establishment  of  district  No.  8  was 
presented  on  the  22d  day  of  August  and  elec- 
tion ordered  and  held  on  the  29th  day  of 
August,  one  day  in  advance  of  the  time  of 
the  election  for  the  district  first  petitioned 
for. 

[1]  Bural  special  school  districts  -can  enly 
be  established  out  of  territory  not  already 
Incorporated  in  a  special  school  district,  and 
such  district,  when  once  established,  cannot 
be  dismembered  by  including  a  portion  of  its 
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territory  wltbln  the  boundaries  vt  another 
rural  special  sdiool  district  Grow  v.  Special 
School  District  No.  2,  102  Ark.  401.  144  & 
W.  228. 

[I]  If  the  Election  for  the  establishment  of 
district  No.  79,  first  petltl<xied  for,  had  been 
held  and  resalted  In  a  majMlly  In  favor  of 
its  establlshmait,  the  district  would  baye 
been  organized  as  held  In  Common  School 
District  V.  Oak  Grove  Schocrf  District,  102 
Ark.  411, 144  S.  W.  224,  and  Bonner  v.  Snipes, 
103  Ark.  29S,  147  S.  W.  56.  Bot  district  No. 
8  held  Its  election  at  the  time  ai>polnted,  one 
day  prior  to  that  fixed  for  the  election  In 
said  district  79  first  petitioned  for,  and  a 
majority  voted  in  favor  of  the  establishment 
thereof.  Under  the  law  anthorlzlng  the  coun- 
ty Judge  to  fix  the  date  of  the  election  for 
the  estahliRhment  of  districts  petitioned  for 
not  less  than  7  nor  more  than  15  days  from 
the  date  of  the  presentation  of  the  petition, 
these  dates  could  be  fixed  as  they  were  for 
the  election  petitioned  for  If  13ie  county 
judge  has  authority  to  order  an  election  for 
the  establishment  of  certain  territory  Into 
a  rural  special  school  district  which  has  al- 
ready been  Included  in  the  map,  showing  the 
territory  asked  to  be  made  into  another  ra- 
mi si>ecial  school  district  already  petitioned 
for.  The  majority  is  of  opinion  that  he  has 
no  such  authority,  and  the  law  does  not  con- 
template that  there  shall  be  more  than  one 
election  ordered  at  a  time  for  the  establish- 
ment of  particular  territory  Into  a  rural 
special  school  district,  nor  that,  after  a  i)etl- 
tlon  has  beea  presented  for  the  organization 
of  such  special  district  with  the  map  showing 
the  territory  asked  to  be  Included  therein, 
any  other  petition  for  tiie  inclusion  of  any 
of  such  territory  into  another  rural  spedal 
school  district  shall  be  considered  by  the 
county  Jud^,  nor  an  election  ordered  there- 
on until  the  election  ordered  upon  the  peti- 
tion first  presented  shall  have  been  held.  In 
other  words,  when  the  required  petition  Is 
presented  for  the  establishment  of  the  dis- 
trict with  the  map  showing  the  territory  to 
be  Included  therein,  the  field  is  ocoupied  so 
far  as  such  territory  is  concerned,  and  no 
otb»  election  upon  a  petition  for  the  estab- 
lishment, of  a  district  which  will  affect  it 
-can  be  held  nntU  the  first  election  ordered 
■ball  have  rteolted  in  a  failure  to  establish. 
It  follows  that,  district  No.  79,  including  the 
portion  of  said  section  10  which  was  also  in- 
cluded in  the  territory  asked  to  be  estabUsb- 
«d  as  district  No.  8,  having  been  organized 
into  a  special  school  district,  said  district 
ntunbered  3  cannot  be  so  established,  since 
Its  organization  would  have  effect  to  cat  off 
aald  territory  embraced  in  said  district  nnm- 
bered  79,  which  cannot  be  done. 

The  fact  that  the  election  ordered  for  its  es- 
tablishment was  held  one  day  before  the  eleo- 
tioa  oBdared-  for  the  establishment  of  said 
district  No.  79  first  pettti<aied  for  did  not 


have  effect  to  inclnde  tt  within  sndi  district, 
nor  validate  its  organization,  since  tlie  cotm- 
ty  court  was  without  power  to  order  such 
election  before  the  date  of  the  one  designated 
to  be  held  for  the  establishment  of  said  dis- 
trict amnbered  79,. which  was  established  by 
a  majority  vote  upon  the  date  of  election 
so  designated.  It  follows  that  both  said  dis- 
tricts later  petitioned  and  voted  for  were 
void  as  attempting  to  include  territory  al- 
ready establistied  into  a  rural  special  sdiool 
district,  ^rtiich  oonid  not  be  done. 

The  judgment  la  reversed  and  tbe  cause 
remanded,  with  directions  to  dismiss  the  com- 
plaint for  want  of  equity. 


SAULS  V.  SHEBBICK.    (No.  99.) 

(Supreme  Court  of  Arkanaas.    Jan.  10,  1918.) 

JTUDaKBNT  •s»736  —  OoaCLTTSIVXNISa  —  BBS 
JUOIOATA. 

In  an  action  on  a  note  defendant  set  up  a 
plea  of  res  judicata,  alleging  that  plaintiff  bad 
previonsly  been  denied  ao  attachment  in  a  prior 
actimi  on  the  note;  the  issue  being  submitted 
to  the  jury.  It  appeared  that  the  attachment 
action  was  begun  before  maturity  of  the  note, 
and,  though  defendant  denied  the  execution  and 
validity  of  the  note,  the  case  was  disposed  of 
on  the  ground  that  the  debt  was  not  then  dua 
Held  that,  where  plaintifrs  evidence  in  the 
earlier  action,  showing  the  validity  of  the  note, 
was  in  no  way  quest&ied,  the  judgment  in  the 
prior  action  was  not  a  bar  to  a  subsequent  ac- 
tion  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1263,  1266;  Dec.  Dig.  «=»735.] 

Appeal  from  Garland  Chancery  Court; 
JeUiro  P.  Henderson,  CSiancellor. 

Action  by  Joseph  Sherrlck  against  Ons 
Saula  From  a  Judgment  for  plaintiff,  de- 
fendant appeal&    Afitrmed. 

Gus  Sauls,  pro  se.  Davles  &  Davies,  of 
Hot  Springs,  for  appellee. 

HABT,  J.  Ob  the  l5Ch  day  of  Jane,  1914. 
this  action  ^ras  instituted  In  the  chancery 
court  by  Joseph  Sherrlck  against  Gus  Sauls. 
The  complaint  states  that  on  the  18th  day  «f 
Oecembw.  1913,  the  defendant.  Oos  Sauls, 
execated  and  delivered  to  the  p]aiatiff» 
Joseph  Sherrlck,  a  proralasory  note  fer  .$350, 
duo  six  months  after  date;  that  the  considr 
eretlon  of  aald  aote  was  a  half  interest  in 
an  aotomobUe  whloih  had  beoi  sold  by  the 
plaintiff  te  the  defendant;  that  the  sale  was 
made  on  eenditlon  that  tiste  title  to  the  auto- 
mobile should  remain  in  the  vendor  until 
paid  for.  The  defendant  filed  an  answer, 
denying  the  aUegatioos  of  the  complaint 
and  also  entering  a  plea  of  res  adjucUcata. 
yf.  C.  Springer  filed  an  intervention,  in 
wbddtL  he  stated  that  in  June,  1914,  the  de- 
fendant Sauls,  had  executed  to  him  a  mort- 
gage OB  the  automobile  to  secure  a  note  of 
$100.  He  alleged  that  the  note  was  due  and 
asked  for  a  f oreclosnre  of  his  mortgage.  The 
chanoellor  found  the  Issues  between  the  irfaln- 
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tiff  and  the  defendant  In  favor  of  the  plain' 
tiff,  and  the  defendant  has  appealed. 

The  lasne  In  regard  to  the  Intervention 
not  being  involved  in  this  appeal,  no  further 
reference  need  be  made  to  It  In  regard  to 
the  Idea  of  res  adjudicata,  the  facts  are  sub- 
stantially as  follows: 

On  December  13,  1913,  Joseph  Sberrlck 
and  0ns  Sauls  entered  into  a  written  con- 
tract whereby  the  former  sold  to  the  latter 
an  automobile,  and  it  was  expressly  agreed 
that  the  title  to  the  automobile  should  re- 
main in  the  vendor  until  the  automobile  was 
paid  for.  A  note  of  the  same  date  was  given 
for  the  purchase  price  of  the  antomobile. 
The  note  was  payable  six  months  after  date 
to  the  order  of  Joseph  Sherrick.  In  March, 
1914,  Joseph  Sherrick  Instituted  an  action 
in  the  circuit  court  against  Ons  Sauls,  in 
which  he  set  up  the  execution  of  the  above 
contract  and  alleged  that  no  part  of  the  in- 
debtedness bad  been  paid,  and  that  Sauls 
had  disposed  of  the  property  with  the  fraud- 
ulent Intent  to  cheat,  hinder,  and  delay  his 
creditors  In  the  collection  of  their  debts.  A 
general  and  specific  order  of  attachment  was 
prayed  for.  The  defendant  filed  an  answer, 
in  which  he  denied  the  execution  of  the  con- 
tract and  note  for  the  automobile,  and  de- 
nied the  ground  of  attachment.  The  case 
was  tried  before  a  Jury,  which  returned  a 
verdict  tor  the  defendant,  whereupon  the 
court  ordered  and  adjudged  that  the  attach- 
ment be  dissolved  and  the  property  be  re- 
stored to  the  defendant  free  from  the  attach- 
ment lien.  The  Judgment  contained  a  re- 
cital showing  that  the  case  was  submitted  to 
the  Jury  on  the  issue  of  the  attachment 

Upon  the  trial  of  the  present  action  the 
plaintiff  introduced  in  evidence  the  note  and 
contract  which  was  the  foundation  of  the  ac- 
tion. He  also  testified  that  no  part  of  the 
note  had  been  paid.  A  brother  of  the  plain- 
tiff testified  that  he  was  present  when  the 
contract  was  entered  into  between  the  plain- 
tiff and  the  defendant,  and  corroborated  the 
testimony  of  the  plaintiff  to  the  effect  that 
no  part  of  the  note  had  been  paid.  Under 
these  circumstances  we  do  not  think  the 
plea  of  res  adjudicata  by  the  defendant  can 
be  held  to  be  a  bar  to  the  present  action. 
In  the  case  of  McCombs  v.  Wall,  66  Ark. 
886,  SO  S.  W.  876,  the  conrt  held  that,  to 
render  a  Jndgment  in  one  suit  conclusive  of 
a  matter  sought  to  be  litigated  In  another, 
it  must  appear  from  the  record  or  from  ex- 
trinsic evidence  that  the  particular  matter 
sought  to  be  concluded  was  raised  and  de- 
termined In  the  prior  suit  In  Kraft  v. 
Moore,  76  Ark.  391,  89  8.  W.  C51,  the  court 
held  that  where  the  Issues  In  a  former  and 
a  pending  suit  were  not  the  same,  and  a 
different  relief  was  sought  in  the  two  suits, 
a  plea  of  res  adjudicata  Is  unavailing. 

Ckninsel  for  the  defendant  contend  that  the 
present  suit  Is  barred  by  the  Judgment  In 
his  favor  in  the  circuit  couit  on  the  first 


suit  They  say  that  he  denied  the  execution 
of  the  note  sued  on  in  the  first  suit  and  that 
the  finding  in  favor  of  the  defendant  in  that 
suit  is  necessarily  a  bar  to  this  action,  which, 
they  contend,  is  based  on  the  same  cause  of 
action.  We  do  not  &gteb  with  them  in  this 
contention.  Though  the  plaintiff's  first  ac- 
tion was  founded  on  the  same  note  sued  on 
in  the  present  case,  it  was  not  the  same  cause 
of  action ;  and  though  the  defendant  denied 
the  execution  of  the  note  and  contract  in 
the  first  action,  that  was  not  the  issue  which 
was  tried  In  that  case.  The  issue  was  on 
the  attachment  The  contract  and  note  were 
introduced  In  evidence,  and  no  testimony 
was  offered  tending  to  show  that  the  de- 
fendant did  not  execute  them.  The  plaintiff 
and  his  brother  both  testified  that  no  part 
of  the  note  had  been  paid,  and  no  effort  was 
made  to  contradict  their  testimony  in  this 
respect  The  proof  was  directed  to  the  Is- 
sue on  the  attachment  The  undisputed 
proof  shows  that  the  note  was  not  due  at 
the  time  the  first  suit  was  brought  The 
Jury  found  in  favor  of  tl)e  defendant  on  the 
attachment  branch  of  the  case,  and  that  dis- 
posed of  the  whole  case.  There  being  no 
ground  of  attachment,  no  Judgment  could 
be  rendered  on  note;  for  the  suit  was  pre- 
maturely brought  and  there  was  no  adjudi- 
cation on  the  merita  The  relief  sought  in 
the  two  actions  was  not  the  same,  and  the 
Judgment  in  the  circuit  court  In  the  first  suit 
is  no  bar  to  a  recovery  In  the  present  suit, 
which  was  brought  after  the  purchase  mon- 
ey for  the  automobile  became  due.  See 
Black  on  Judgments  (2d  Ed.)  vol.  2,  |  714; 
New  England  Bank  v.  Lewis,  8  Pick.  (Mass.) 
113;  Klrkpatrlck  v.  Stlngley,  2  Carter  (2 
■Ind.)  269.  So,  too,  In  the  case  of  Cooper  v. 
McCoy,  173  S.  W.  412,  this  court  held  that  a 
former  Judgment  to  be  a  bar  against  an- 
other action,  must  have  been  a  decision  on 
the  merits. 
The  decree  wUl  be  affirmed. 


NOBLES  et  aL  v.  FOE  et  aL 

(No.  104.) 

(Supreme  Court  of  Arkansas.    Jan.  10,  1916.) 

1.  iNrARTS    «=>58  —  CoNTRiCTS  —  VAMDITT— 
DiSAFFIBHANCE — ^LACHES. 

Although  there  is  no  exact  rule  aa  to  when 
an  infant  on  attaining  majority  must  disaffirm 
his  prior  contract,  where  a  number  of  convcy- 
ancea  of  land  intervened  between  that  of  the 
plaintiff  who  seeks  to  disaffirm  a  conveyance 
made  during  her  minority  and  that  under  which 
defendant  holds,  and  plaintifE  waited  43  years 
to  disaffirm  her  deed,  and  knew  of  improvements 
placed  upon  the  land  by  the  various  grantees 
and  their  assignees,  she  was  guilty  of  such 
laches  as  to  prevent  disaffirmance  of  her  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent! 
Dig.  SS  149-160;  Dec.  Dig.  «=>58.] 

2.  Equity  ®=7!Jr-"LACHKS." 

"Laches"  is  not  mere  delay,  but  delay  diat 
works  disadvantage  to  another,  which  disadvan' 
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tan  may  arise  froin  loas  of  evidence,  change  ot 
tide,  or  interrention  ot  equitiea,  and  other 
causes. 

[£d.  Note.— For  other  cases,  aee  Equity,  Cent. 
Dig.  S§  207.  210-220,  225,  226;  Dec.  Dig.  «=»72. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Iiaches.] 

Appeal  from  Scott  Chancery  Court;  W.  A. 
Falconer,  Chancellor. 

Action  by  Nancy  A.  Nobles  and  others 
against  Alfred  C.  Poe  and  others.  From  a 
decree  of  the  ohancellor  for  defendants, 
plaintiffs  ai^al.    Affirmed. 

J.  H.  Wilkins,  ot  Los  Angeles,  CaL,  and  A. 
S.  McKennon,  of  McAlester,  OkL,  for  ap- 
pellants. A.  G.  &  M.  B.  Leming,  of  Waldron, 
and  Daniel  Hon,  of  Ft.  Smith,  for  ap^llees. 

SMITH,  J.  Nancy  A.  Nobles,  one  of  the 
appellants  herein  conveyed  to  her  attorneys 
an  nndirided  half  interest  in  an  undivided 
one-sixth  Interest  which  she  had  inherited 
from  her  father  in  the  lands  involved  in  this 
litigation.  She  alleges  in  the  complaint  filed 
on  behalf  of  herself  and  her  coappellants  on 
June  30, 1914,  that  on  August  31,  18T1,  when 
she  was  an  infant  and  only  17  years  of  age, 
she  conveyed  her  Interest  in  these  lands  to 
One  fYlzzell,  and  that  sbe  was  then,  and  has 
been  at  all  times  since,  and  is  now,  a  married 
woman.  There  is  proof  in'  the  record  in  sup- 
port of  these  allegations. 

It  was  shown  on  behalf  of  appellees  that 
there  bare  been  many  conveyances  of  the 
land  in  controversy,  and  that  the  title  passed 
through  various  persons  to  the  present  own- 
ers, none  of  whom  bad  any  information  about 
the  infirmity  of  the  title,  which  appeared 
from  the  records  to  be  perfect  It  was  shown 
that  the  various  owners  occupied  the  land 
adversely  to  aU  persons,  and  paid  the  taxes 
continuously  and  improved  the  lands,  so 
that  they  have  enhanced  tenfold  in  value, 
and  that,  although  appellant  had  lived  for 
the  past  20  years  in  Oklahoma,  she  knew  of 
the  improvements  which  had  been  made  and 
were  being  made  on  the  lands.  It  is  also 
earnestly  insisted  that  the  proof  does  not 
show  that  Mrs.  Nobles  was  an  infant  at  the 
time  she  executed  her  deed.  The  court  be- 
low made  no  special  finding  of  fact,  but  made 
a  general  finding  that  "the  court  finds  the  is- 
sues for  the  defendants  on  their  answer  and 
cross-complaint"  Without  setting  out  the 
evidence,  which  is  more  or  less  vague,  in- 
definite, and  conflicting  on  the  subject  of 
Mrs.  Nobles'  age,  we  announce  our  conclu- 
sion to  be  that  the  preponderance  of  the 
evidence  shows  her  to  have  been  an  Infant 
at  the  time  of  the  execution  of  the  deed. 
Much  at  the  uncertainty  on  this  subject 
grows  out  of  the  great  length  of  time  which 
has  elapsed  and  the  consequent  loss  of  evi- 
dence. For  instance,  it  was  shown  that  there 
was  a  family  Bible  which  gave  exactly  the 
age  of  Mrs.  Nobles  and  all  of  her  family, 
bat  this  Bible  has  been  lost    Persons  testi- 


fied who  knew  Mrs.  Nobles  when  ahe  was' a 
child,  but  from  the  very  lapse  of  time  they 
were  not  as  positive  as  they  would  no  doubt 
have  been  had  they  been  called  upon  to  tes- 
tify before  their  recollection  was  dulled  by 
the  lapse  of  time.  Mrs.  Nobles  herself  was 
shown  to  have  been  thus  affected;  for,  in 
answer  to  the  question  when  she  was  mar- 
ried, she  stated,  "I  think  it  was  in  1870  or 
1871 ;  I  don't  Just  remember  the  year,"  and 
in  other  respects  it  appears  that  her  recol- 
lection had  become  somewhat  hazy. 

Appellant  relies  chiefly  on  the  case  of 
StuU  V.  Harris,  reported  In  51  Ark,  294, 
U  S.  W.  104,  2  L.  B.  A.  741.  The  cases  -are 
somewhat  similar,  in  that  each  grantor  was 
a  married  woman  who  claims  to  have  been  a 
minor  when  she  executed  the  deed  she  sought 
to  set  aside,  and  that  each  deed  was  executed 
before  the  Married  Woman's  Enabling  Acts 
were  iwssed,  and  that  each  husband  was  stlU 
living  pending  the  suit,  and  that  each  woman 
had  children  by  her  husband  born  alive. 

[1]  Without  intending  in  any  manner  to 
impair  the  authority  of  that  case,  it  must 
be  said  that  it  is  not  controlling  here.  While 
no  exact  rule  can  be  laid  down,  for  applica- 
tion in  all  cases,  to  determine  whether  or  not 
one  is  guilty  of  laches,  it  must  be  said  that 
the  StuU  Case,  supfa,  approaches  the  limit 
beyond  which  even  an  infant  married  woman 
might  not  wait  to  disaffirm  her  deed.  But 
this  is  an  even  more  extreme  case  than  that. 
In  that  case  the  parties  were  the  original 
grantor  and  grantee,  and  the  grantee  was  a 
brother-in-law  of  the  grantor;-  and,  while 
the  grantee  there  made  improvements  which 
necessarily  enhanced  the  value  of  the  land, 
the  opinion  there  expressly  recites  the  fact 
to  be  that  the  grantor  was  not  shown  to  have 
had  notice  of  that  fact  Here  the  grantor 
waited  43  years  to  disaffirm  her  deed,  more 
than  twice  as  long  as  the  grantor  had  waited 
in  the  Stnll  Case.  Here  the  grantor  knew  of 
the  improvements,  and  waited  until  there  had 
been  many  conveyances  of  the  land.  In  the 
StuU  Case  there  was  no  uncertainty  about 
the  proof;  while  here,  from  the  very  lapse 
of  time,  there  is  loss  of  evidence  and  uncer- 
tainty of  proot 

[I]  In  the  case  of  Casey  v.  Trout,  114  Ark. 
359,  170  S.  W.  75,  we  quoted  with  approval 
from  5  Pomeroy's  Equity  Jurisprudence  (3d 
Ed.)  I  21,  the  following  statement  of  the  law: 

"Laches,  in  legal  significance,  is  not  mere  de- 
lay, but  delay  that  works  disadvantage  to  an- 
other. So  long  as  parties  are  in  the  same  con- 
dition, it  matters  little  whether  he  presses  a 
right  promptly  or  slowly  within  limits  allowed 
by  law.  But  when,  knowing  his  rights,  he  takes 
no  step  to  enforce  them  until  the  condition  of 
the  other  party  has  in  good  faith  become  so 
changed  that  he  cannot  be  restored  to  his  former 
state,  if  the  right  be  then  enforced,  delay  be- 
comes inequitable  and  operates  as  estoppel 
against  the  assertion  of  the  right  The  disad- 
vantage may  come  from  the  loss  of  evidence, 
change  of  tide,  intervention  of  equities,  and 
other  causes ;  but,  when  a  court  sees  neghgenee 
on  one  side,  and  injury  therefrom  on  the  other, 
it  is  a  ground  for  denial  of  relief." 
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The  proof  bere  does  not  show  that  the 
conslderatidn  Mlginally  imid  was  grosBly  In- 
adequate; nor  Is  it  contended  that  any  ad- 
vantage wbatever  was  taken  of  Mrs.  Nobles 
In  procuring  the  execution  of  tbe  deed  wbtch 
she  now  seeks  to  dlsafSrm.  And  we  think 
this  Is  a  case  In  which  we  shonld  ai^ly  the 
doctrine,  which  has  been  so  often  quoted 
and  approved,  laid  down  by  Lord  Oanjden 
In  the  case  of  Smith  t.  Clay,  8  Bra  0.  O. 
640,  that: 

"A  court  of  equity,  which  is  never  active  in  re- 
lief in  cases  against  conscience  or  public  con- 
venience, has  always  refused  its  aid  to  stale 
demands  where  the  party  has  slept  upon  his 
rights  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  this  court  into  activity 
but  conscience,  good  faith,  and  reasonable  dil- 
igence. Where  these  are  wanting,  the  court  is 
passive  and  does  nothing." 

This  langnoBge  was  quoted  with  approval 
In  the  case  of  Auten  v.  St  U,  I.  Bf.  &  8.  Ry. 
Ck).,  110  Ark.  24,  160  S.  W.  873,  in  which 
case  we  said: 

"Of  necessity  there  must  come  a  time,  beyond 
which  one  cannot  wait,  to  begin  the  enforce- 
ment of  any  right,  however  meiitorioua." 

We  tblnk  that  limit  has  been  reached  and 
exceeded  in  this  case,  and  the  decree  of  the 
chancellor  will  therefore  be  afBrmed.  Oar- 
mlcal  V.  Ark.  lAunber  Co.,  106  Ark.  668,  162 
S.  W.  286;  Finley  v.  Ftnley,  106  Ark.  88, 
145  S.  W.  885;  SegeiB  v.  Avers,  96  Ark.  178, 
128  S.  W.  1045;  Earle  Imp.  Co.  v.  Chatfleld, 
81  Ark.  296.  90  S.  W.  84;  Tatum  v.  Ark. 
Lumber  Co.,  108  Ark.  261,  146  S.  W.  136; 
Dickson  V.  Sentell,  88  Ark.  385,  104  S.  W. 
148;  Davis  T.  Harroll,  101  Ark.  230,  142  & 
W.  156i, 


GORDON  T.  GREENING  et  aL    (Na  106.) 
(Supreme  Court  of  Arkansas.    Jan.  10,  1016.) 
X  BsBonrons  and  Aoxinistkatoks  ^»480— 

OOMPKNaxTION— RZOBT  OF  TCSSATOB  TO  FiZ 

"•Statute 

Under  Kirby's  Dig.  |  134,  providing  the 
maximum  compensation  to  be  allowed  admin- 
istrators and'e«ecutort,  where  a  decedent's  will 
appointed  his  nephew,  a  legatee,  executor,  pro- 
viding that  for  carrying  on  testator's  business 
for  three  years  and  winding  up  the  estate  the 
executor  should  receive  9150  per  month,  tuck 
executor  was  not  entitled,  in  adoitioni  t«  a  2  per 
eent.  -oommiBston  on  mon^  distributed  to  lega- 
tees, since  a  testator  may  fix  his  executor's 
compensadon;  the  statute  applying  only  when 
the  will  has  not  otherwise  provided. 


[Bd.  iiot«. — For  other  cases,  see  Execnton  and 
Administrators.  Cei 
Dec.  Dig.  iS=490.] 


Administrators.  Cent  Dig.  H  2078-2081,  2088; 


ses,  I 


2.    BXfiCUTOBS   AND   ADlftKISTBATOBS   ®=>488— 

Right  to  Couperbation  at  Coioion  Law. 
At  common  law  an  executor  was  not  allow- 
ed compensation,  a  rule  changed  in  Arkansas  by 
statute. 

■  [Ed.  NotCi — For  other  cases,  see  Ezeeotois  and 
Administrators.  Cent  Dig.  U  2069,  2071-2077 ; 
Dec.  Dig.  «=»48a] 

Hart  3,,  dissenting. 

Appeal  from  Circuit  Court,  Onadilta  Coun- 
ty;  Chas.  W.  Smith,  Judge. 
Settlement  of  George  R.  iSordbn,  as  execu- 


tor of  the  will  of  George  L.  Ritchie,  deceased. 
From  a  judgment  snstatlnlng  exertions  by  B. 
S.  Greening  and  others,  legatees,  to  the  al- 
lowance of  a  commision  to  tbe  executor,  and 
directing  him  to  charge  himself  back  wltb 
such  commission,  be  appeals.    Affirmed. 

Thomas  W.  Hardy,  of  Oamden,  for  appel- 
lant. Gaugban  &  SUFord,  of  Cdmden,  for  aiH 
pellees. 

SMITH.  X  QcOTge  Jj.  Ritchie,  a  citizen  ot 
Oamden,  died  in  the  fall  of  the  year  1913, 
leaving  an  estate  valued  at  more  than  $400,- 
000,  which  consisted  of  a  mercantile  basl- 
nees  In  the  city  of  Camden,  which  he  had 
carried  on  for  many  years,  during  that  time 
selling  almost  entirely  on  a  credit  to  many 
customers  In  Ouachita  and  other  counties, 
many  with  security  and  many  without.  The 
amount  furnished  yearly  from  his  store  was 
between  $25,000  and  $40,000,  and  tbe  number 
of  his  customers  was  around  300.  The  notes 
and  stock  of  goods  at  the  time  of  bis  death 
inventoried  a  little  over  $63,000.  Tbe  bal- 
ance of  the  estate  consisted  of  lands,  stocks, 
bonds,  and  notes  of  dlfFerent  people,  some 
wholly  and  some  partly  secured.  Before  bis 
death  he  made  and  executed  a  will  which, 
except  for  specific  bequests  to  distant  rela- 
tives of  small  amounts,  divided  bis  estate 
equally  into  21  parts.  The  will  directed  that 
the  estate  might  be  kept  together  for  tbe 
period  of  three  years,  and  that  tbe  mercan- 
tile business  should  be  carried  on  for  three 
years  for  the  purpose  of  realizing  as  mucb 
as  possible  from  it 

George  R.  Gordon,  who  is  the  appellant 
here,  was  appointed  executor  In  said  will. 
He  was  one  of  tbe  nephews,  of  tbe  testator 
and  one  of  the  21  legatees,  receiving  an  equal 
share  with  tbe  other  legateea  Prior  to  tbe 
4eath  of  the  said  testator,  appellant  bad 
been  bookkeeper  in  the  store  for  a  number 
of  years,  and  was  well  acquainted  with  tbe 
business  affairs  of-  tbe  testator,  and  had 
been  paid  a  salary  of  $100  per  month.  At 
tbe  end  of  tbe  first  year  of  appellant's  serv- 
ices as  executor  of  said  estate  be  filed  bis 
settlement  wltb  the  probate  court,  showing 
the  dlstributiou  of  the  sum  of  $164,745.97 
to  the  legatees.  In  said  settlement  tbe  pro- 
bate court  allowed  appellant  $150  per  month 
as  manager  of  the  mercantile  business  and 
bis  expenses  for  carrying  on  the  same,  and 
2  per  cent  commission  on  tbe  amount  distri- 
buted. 

Certain  of  tbe  legatees  filed  ezceptlonB  to 
tbe  allowance  of  the  2  per  cent  commission. 
These  exceptions  were  overruled  by  tbe  pro- 
bate court,  and  an  aiH)eal  was  duly  prosecut- 
ed to  the  drcoit  court,  where,  upon  a  trial 
anew,  tbe  exceptions  were  sustained,  and 
the  executor  was  directed  to  charge  himself 
back  with  tbe  2  per  cent  allowed  him  as 
ccHnmissions,  and  this  appeal  has  beea  duly 
prosecuted  from  that  Judgment. 


^ssFor  other  cases  lee  same  topic  and  f^Ey-NDMBER  In  all  Kejr-Numbtred  Olgeatiiafi  Indsxa*.    ' 
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The  exceptions  to  the  aUowance  of  this 
commlSBlon  were  gronnded  on  the  last  para- 
graph of  the  will,  which  reads  as  follows: 

"I  direct  that  1117  aaid  executor,  George  R. 
Gordon,  shall  for  three  years  after  my  death 
continue  the  mercantile  buslneaa  in  which  I  am 
now  engaged,  with  the  end  in  view  of  realizing 
as  iQDch  as  possible  from  tbe  indebtedness  due 
me  from  the  various  parties  whom  I  am  now, 
and  will_  then  he,  famishing  or  supplying,  after 
which  time  the  notes  and  acconnts  ana  stock 
of  merchandise  may  be  sold  by  my  said  ex- 
ecutor at  public  or  private  sale.  For  his  serv- 
ices in  continuing  the  said  business  and  vnnding 
up  said  estate  he  shall  receive  the  sum  of  ?150 
per  month  for  such  time  as  he  may  be  so  en- 
gaged." 

Two  qoestions  are  presented:  The  first 
Is  the  right  of  a  testator  to  fix  the  compensa- 
tl(«  to  be  paid  his  executor.  The  second  is 
whether  the  testator  fixed  appellant's  com- 
pensation. While  there  Is  some  conflict  In 
the  anthorltles,  the  great  weight  of  author- 
ity sustatos  the  proposltltm  that  a  testator 
can  fix  Che  compensation  of  bis  executor. 
In  snppott  of  the  contrary  view,  appellant 
cites  and  rellra  upon  the  case  of  Frazer  v. 
Frazer,  76  &  "W.  15.  That  was  a  case  de- 
cided by  the  Court  of  Appeals  of  Kentucky 
and  the  facts  were  that  the  testator  direct- 
ed that  the  executor  serve  without  compensa- 
tion, yet  upon  final  settlement  he  was  allow- 
ed compensation.  It  appears,  however,  that 
the  provision  of  the  will,  that  the  executor 
should  serve  without  compensation,  was 
Inserted  In  the  will  by  reason  of  an  advan- 
tage given  the  executor,  who  was  a  son  of 
the  testator,  In  the  division  of  the  estate, 
which  he  did  not  obtain  by  reason  of  the 
widow's  refusal  to  take  under  the  will.  The 
court  there  said  that,  because  of  this  refusal 
and  the  consequent  defeat  of  the  testator's 
intention,  compensation  would  be  allowed, 
but  tbe  court  also  said: 

"But  under  the  circumstances  of  the  case  we 
do  not  think  that  he  [the  executor]  ought  to 
have  anything  near  the  statotory  compensa^ 
tion." 

And  In  the  opinion  there  the  court  called 
attention  to  the  fact  that  there  were  several 
decisions  of  that  court  In  which  It  had  been 
held  that  the  executor  was  not  entitled  to 
anything  as  compensation,  where  the  will 
provided  that  no  compensation  should  be 
paid. 

[1,2]  Tbe  relation  of  testator  and  execu- 
tor, created  by  a  will.  Is  one  of  great  trust 
and  confidence,  and  we  see  no  reason  why  a 
testator  should  not  only  be  allowed  to  name 
his  executor,  but  Aonid  not  also  be  allow- 
ed to  fix  bis  compensation.  At  common  law 
an  executor  was  not  allowed  compensation. 
bot  that  rule  has  been  changed  in  this  state 
by  statute.  Section  134  of  Klrby's  Digest 
provides  the  maximum  compensation  to  be 
allowed  administrators  and  executors,  but 
this  section  must  be  construed  to  apply  when 
the  will  has  not  otherwise  provided.  Cer- 
tainly, if  the  will  fixed  a  greater  compensa- 
tion than  that  allowed  by  statute,  It  would 


not  be  contended  that  cuiy  the  statutory 
commissions  could  be  allowed.  If  the  execu- 
tor named  In  the  will  Is  not  wllltag  to  serve 
for  the  compensation  fixed  by  the  will,  he 
Is  not  required  to  serve,  but  may  decline  to 
do  so.  If  the  person  or  persons  named  In  the 
will  decline  to  serve,  the  statute  expressly 
provides  that  letters  of  administration  with 
the  win  annexed  shall  be  granted  to  the  per- 
son to  whom  administration  would  have  been 
granted  had  there  been  no  will.  Section  12, 
Klrby's  Digest. 

We  are  not  now  called  upon  to  decide  what 
the  commission  of  an  administrator  would  be 
under ,  those  circumstances,  as  that  ques- 
tion Is  not  presented.  It  is  sufficient  for 
the  decision  of  this  case  to  say  that  the  ap- 
pellant had  the  option  of  serving  for  the 
compensation  named  In  the  will,  or  of  declin- 
ing to  serve.  Ordinarily  tbe  compensation 
Is  not  fixed  by  the  testator,  In  which  event 
the  compensation  Is  fixed  by  the  court  In 
such  sum  as  Is  found  to  be  fair  and  just,  not 
exceeding,  however,  the  limitations  fixed  by 
section  134  of  Klrby's  Digest.  The  proof 
shows  that  after  appellant  qualified  as  ex- 
ecutor he  employed  a  man  to  perform  the  du- 
ties which  he  had  performed  in  the  lifetime 
of  his  uncle,  and  all  of  the  services  which 
were  rendered  by  him  were  rendered  as  ex- 
ecutor; that  Is,  he  did  those  things  which 
would  have  been  done  bad  some  other  person 
been  named  Instead  of  himself. 

We  think  the  proper  Interpretation  of  the 
paragraph  set  out  above  Is  that  the  testator 
Intended  that  his  executor  should  receive  as 
full  compensation  "for  his  services  In  con- 
tinuing the  said  business  and  winding  up 
said  estate,"  the  sum  of  $150  per  month.  It 
was  contemplated  that  this  service  would 
probably  continue  for  the  period  of  three 
years.  In  which  event  a  total  compensation 
of  $9,400  would  be  earned.  The  testator  In- 
tended that  this  sum  should  be  full  com- 
pensation for  all  services  rendered  by  his 
executor,  and  the  Judgment  of  the  court  be- 
low will  therefore  be  affirmed. 

HART,  J.,  dissents. 


EARI,  V.  HARRIS.    (No.  106.) 
(Supreme  Court  of  Arkansas.     Jan.  10,  1916. 

1.  Taxattoh   «=»658— Tax   Saliu*— Recobd— 

SurflCIKNCT. 

Under  Klrby's  Dig.  {  7086,  requiring  a  no- 
tice of  sales  of  land  for  delinquent  taxes  to  be 
pubUshed  with  a  list  of  socfa  lands  before  the 
sale,  a  certificate  reciting  "List  of  land  re- 
turned for  nonpayment  of  taxes  and  sold  June 
9,  1902"  will  not  support  a  sale,  since  it  shows 
on  its  face  that  it  was  made  after  the  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  1382-1335,  1339;  Dec  Dig.  <^=» 
658.] 

2.  Taxation  ®=>660— Tax  Sales  —  Notkw  ^ 
Cebtjficate— Sufficiency. 

Under  Kirby's  Dig.  §  7085,  requiring  no- 
tices of  sales  ol  land  for  taxes  to  be  published 


^sstVoT  otber  cases  see  same  topic  and  K^iT-NUMBBB  t«  aU  Key-Numbered  OlgeaU  an^  Indexes 
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'Sreekly  for  two  weeks  between  the  second  Mon- 
day in  May  and  the  second  Mondur  in  June," 

a  certificate  showing  publication  on    May , 

1902,  and  May  ,  1902,"  is  insufficient,  as 

it  fails  to  show  compliance  with  the  statute; 
the  dates  of  publication  being  omitted, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1338-1340 ;   Dec.  Dig.  <S=»660.] 

3.  Adtsbse  Possession  «=9ll4— Confuctinq 
Possession— Evidence. 

Evidence  held  insufficient  to  establish  title 
by  adverse  possession  in  one  who  paid  taxes  and 
occupied  a  portion  of  the  land  claimed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig,  f§  682,  683,  685,  686;  Dec. 
Dig,  <S=>114.] 

4.  Advebse  Possession  «=3l0O— Colob  oi'  Ti- 
tle—Possession-Extent.  . 

One  who  takes  possession  of  a  part  of  a 
tract  of  unoccu;pied  land  under  a  tax  deed  con- 
veying the  entire  tract  acquires  title  to  the 
entire  tract  by  limitation  after  two  years,  though 
the  tax  sale  was  void,  in  the  absence  of  actual 
possession  by  the  true  owner  of  some  portion  of 
the  land ;  but,  if  the  true  owner  has  possession 
of  any  part  of  the  land,  the  adverse  possessor 
can  acquire  title  only  to  the  extent  of  his  own 
actual  possession, 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  647-£74 ;  Doc  Dig.  «= 
100.1 

Appeal  from  Perry  Chancery  Court;  Jno. 
E.  Martinean,  Special  Chancellor. 

Action  by  C.  H.  Earl  against  John  S.  Har- 
ris. From  a  decree  of  the  chancellor  lor  de- 
fendant In  part,  plaintiff  appeals.     Affirmed. 

J.  H.  Bowen,  of  Perryvllle,  for  api>ellant 
Mehaffy,  Beld  &  Mebaffy,  of  Uttle  Bock,  for 
appellee. 

SMITH,  J.  This  litigation  Involves  a  tract 
of  land  which  had  been  owned  by  a  negro 
named  George  Bull.  Some  time  before  his 
death  Bull  gave  a  mortgage  on  this  land, 
which  was  later  foreclosed  In  the  Perry  coun- 
ty chancery  court,  and  at  the  sale  under 
this  decree  appellee  became  the  purchaser 
and  received  a  commissioner's  deed  dated 
April  3,  1906.  This  foreclosure  suit  was  be- 
gun In  1903,  and  the  parties  defendant  were 
the  children  of  George  BuIL 

Appellant  purchased  the  land  at  a  sale 
for  the  taxes  of  1901,  and  received  a  tax  deed 
dated  September  9,  1004,  based  on  this  sale, 
and  he  undertook  to  show  that  he  Immediate- 
ly entered  Into  and  retained  possession  of 
the  land  until  March,  1909,  at  which  time  his 
tenant  was  forcibly  dispossessed. 

[1  ]  The  record  of  the  tax  sale  under  which 
appellant  claims  was  Introduced  In  evidence 
and  the  beading  or  caption  of  the  record 
showing  the  list  of  lands  returned  delinquent 
reads  as  follows: 

"List  of  Land  and  Town  Lots  Betumed  for 
Nonpayment  of  Taxes  for  the  Year  1901  in  Per- 
ry County,  Arkansas,  and  Sold  June  9,  1902." 

The  clerk's  certificate  showing  publication 
of  the  delinquent  notice  reads  as  follows : 

"And  I  further  certify  that  the  same  was 
duly  and  legally  advertised  in  the  Perryville 
News,  a  weekly  newspaper  printed  and  publish- 
ed, and  having  a  bona  fide  circulation  in  Perry 


county,   to  wit.   May   — ,    1902,   and   May 

,  1902,  the  last  insertion  being  more  than 

two  full  weeks  before  the  day  of  sale,  and  both 
insertions  being  between  the  second  Monday  iu 
May  and  the  second  Monday  in  June,  1902. ' 

We  think  the  language  of  the  certificate 
showing  the  list  of  lands  returned  as  de- 
linquent makes  It  appear  that  this  record 
was  not  made  until  after  the  sale.  Tills  cer- 
tificate shows  that  the  landa  were  "sold 
June  9,  1902,"  and  also  shows  the  name  of 
the  purchaser  at  the  sale.  The  sale  was 
therefore  void  for  this  failure  to  comply 
with  section  7086  of  Klrby's  Digest  by  re- 
cording the  list  of  delinquent  lauds  before 
the  date  of  sale,  Martin  v.  Allard,  55  Ark. 
218,  17  S.  W.  878 ;  Logan  v.  Eastern  Arkan- 
sas Land  Ca,  68  Ark.  248,  67  S.  W.  798; 
Hunt  V.  Gardner,  74  Ark.  583,  86  S.  W.  426 : 
Magness  v.  Harris,  80  Ark.  583,  98  S.  W. 
362. 

[21  We  think,  too,  that  the  certificate  to 
the  notice  of  sale  Is  Insufficient,  In  tbat  It 
does  not  show  the  dates  of  publicatloa  of 
the  notice  of  sale. 

In  construing  section  7065  of  Klrby's  Di- 
gest In  the  case  of  Walter  v.  Swalm,  107  Ark. 
242,  154  S.  W.  611,  we  said  (to  quote  tbe 
syllabus): 

"The  requirement  in  Klrby's  Digest,  |  7085. 
that  the  list  of  lands  delinquent  for  taxes  shall 
be  published  'weekly  for  two  weeks  between  the 
second  Monday  in  May  and  the  second  Monday 
in  June  in  each  year"  is  not  met  by  a  publica- 
tion, the  first  insertion  of  which  is  on  May  22d, 
and  the  last  on  June  5th,  because  these  two 
dates  are  not  weekly  in  succession,  and  there  be- 
ing no  affirmative  showing  tbat  there  was  an  in- 
termediate publication.'' 

[31  Appellant  insists,  however,  that  even 
thougb  the  tax  sale  was  Invalid,  he  has  title 
by  virtue  of  bis  possession  under  his  tax 
deed,  and  the  correctness  of  this  contention 
is,  we  think,  the  controlling  question  In  the 
case.  The  finding  of  tbe  chancellor  was  ad- 
verse to  appellant's  contention,  and  we  can- 
not say  tbat  finding  is  contrary  to  tbe  pre- 
ponderance of  the  evidence. 

During  the  pendency  of  tbe  foreclosure 
suit  and  for  some  time  thereafter  the  Green- 
ville Stave  Company  operated  a  mill  on  this 
land  and  cut  the  timber  thereon,  but  this 
possession  was  perm|tted  by  tbe  parties  to 
the  foreclosure  proceeding  under  an  agree- 
ment that,  If  tbe  Bull  heirs  wished  to  pay 
off  the  mortgage  sought  to  be  foreclosed,  the 
money  received  from  tbe  timber  might  be 
used  for  that  purpose,  but  It  does  not  ap- 
pear what  became  of  this  money. 

Appellant  testified  that  he  received  rent 
for  the  years  1904  to  and  Including  1908  on 
a  part  of  the  old  Bull  farm,  but  it  appears 
that  the  rent  paid  appellant  was  paid  by  one 
of  tbe  Bull  heirs  who  was  In  possession  of 
a  tract  of  land  which  bad  also  been  owned 
by  bis  father  adjoining  the  land  In  question. 

T%e  evidence  on  the  part  of  tbe  appellee  Is 
to  the  effect  that  he  took  possession  of  the 
land  in  1905;    that  one  'Reuben  DoEler  had 
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rented  a  part  of  tite  land  from  oue  of  George 
Bull's  heirs  under  an  agreement  that  the 
rents  were  to  be  held  and  turned  over  to  the 
mccesaful  party  in  the  chancery  court,  and 
that  appellee  took  possession  of  the  land 
when  he  recelyed  his  deed,  and  that  be 
thereafter  rented  the  land  to  one  of  the  BuU 
beirs  for  a  third  of  the  cotton,  and  later 
rented  it  to  one  Surratt;  that  the  Bulls 
owned  another  tract  of  land  adjoining  the 
land  in  controversy,  and,  when  he  went  to 
put  a  dlrision  fence  between  this  land  and 
tbe  other  tract,  appellant  notified  him  not  to 
put  up  the  fence,  but  that  he  did  put  the 
fence  up,  and  appellant  cut  it  down.  There 
'was  other  testimony  corroborating  appellee, 
and  the  effect  of  his  evidence  is  that  he  bad 
adverse  and  ooutinuons  possession  of  the 
land  from  the  date  of  his  deed  in  1906  to 
the  beginning  of  thla  litigation. 

Appellant's  evidence  does  show  the  receipt 
of  certain  rents,  yet  these  rents  were  paid 
by  one  of  the  Bull  heirs  wbo  was  In  posses- 
sion of  an  adjoining  tract,  and  the  evidence 
does  not  definitely  show  the  extent  or  bound- 
ary of  the  land  so  occupied. 

[4]  It  is  settled  that  one  wbo  takes  posses- 
sion of  a  part  of  a  tract  of  unoccupied  land 
under  a  tax  deed  conveying  the  entire  tract 
acquires  title  to  the  entire  tract  by  limita- 
tion after  the  lapse  of  two  years,  and  that 
this  is  true  even  though  the  sale  under 
which  the  deed  was  made  is  void.  Jonea  v. 
Pond  &  Decker  Mfg.  C!o.,  79  Ark.  194,  96  S. 
W.  756.  But  this  is  true  only  when  the  land 
is  occupied  only  by  the  tax  purchaser,  and 
would  not  be  the  law  if  the  owner  of  the 
land  was  in  the  actual  possession  of  any 
portion  thereof. 

In  the  case  of  CriU  v.  Hudson,  71  Ark.  390, 
74  S.  W.  299,  it  was  decided  that  possession 
of  a  part  of  a  tract  of  land  sold  for  taxes 
under  color  of  title  for  the  whole,  for  the 
requisite  period  of  time  gives  title  to  the 
tract  by  limitation,  where  the  owner  is  not 
in  actual  possession  Of  any  part. 

In  the  case  of  Woolfolk  v.  Backner,  67 
Ark.  411,  56  S.  W.  168,  it  was  decided  (to 
quote  the  syllabus): 

"A  purchaser  of  land  under  a  void  tax  title 
will  acquire  titie,  imder  the  two-year  statute  of 
limitation,  *  •  •  only  to  so  much  of  the  land 
as  he  has  held  in  his  actual  and  adverse  posses- 
sion for  the  requisite  period ;  •  •  *  the  con- 
structive poEBessibn  of  so  much  of  the  land  as  is 
unoccupied  being  in  the  holder  of  the  legal  title." 

Under  tbe  doctrine  of  these  cases  we  must 
bold  that  api)ellee  bad  the  constructive  pos- 
session of  all  of  the  land  in  controversy 
which  was  not  occupied  by  appellant,  and 
only  a  small  part  of  the  land  was  actually 
occupied  by  either  party.  Appellant  made 
no  attempt  to  describe  the  portion  of  tbe 
land  on  wtaidi  he  claims  to  have  received 
rent  with  that  certainty  whidi  would  enable 
US  to  describe  it  and  set  it  aside  separate 
and  apart  from  tbe  remainder  of  tbe  tract, 
and   the   decree   of   the   chancellor    whldb 


awards  the  land  to  appellee,  but  decrees  a 
lien  on  the  land  in  appellant's  favor  for  the 
amount  of  tbe  taxes  paid,  will  be  affirmed. 


WILLIS  et  aL  v.  CITY  OF  FT.  SMITH  et  al. 
(No.  103.) 

(Supreme  Court  of  Arkansas.    Jan.  10,  1916.) 

i.  Municipal  Cobpobations  «=»69— Powers 

— G-BANT. 

Municipal  corporations  can  exercise  only 
those  powers  expressly  granted  by  the  Legisla- 
ture and  those  necessarUy  implied  and  Incident 
to  those  80  granted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  149;  Dec.  Dig.  ^=> 
59.] 

'i.  Licenses  ^=36— Police  Poweb  —  Bxocla- 

TION    OP   TbANSPORTATION. 

Under  Kirby's  Dig.  §  5454,  empowering 
municipalities  to  regulate  every  description  of 
carriages  kept  for  hire,  and  Acts  1911,  p.  102, 
i  13,  providing  that  cities  shall  not  regulate  the 
use  or  speed  of  motor  vehicles,  but  that  the 
act  shall  not  affect  their  power  to  regulate  mo- 
tor vehicles  used  for  public  hire,  cities  may  re- 
quire all  jitney  busses  to  be  licensed,  having  all 
the  police  power  inherent  in  the  Legislature,  and 
the  regulation  of  jitney  busses  bdng  a  proper 
exercl^  of  that  power. 

[Ed.  Note.— For  bther  cases,  see  Licenses, 
Cent  Dig.  §g  5,  6,  19;    Dec.  Dig.  <S=6.] 

3.  Municipal  Cobpobations  ®=>703— Police 
PowEB— 'Regulation  op  Caebiebs— Bonds. 

An  ordinance  requiring  operators  of  jit- 
ney bnsses  to  file  a  bond  conditioned  that  they 
will  pay  final  judgments  rendered  against  them 
is  valid,  since  it  does  not  create  a  new  liability, 
but  only  secures  the  payment  of  a  liability  al- 
ready existing. 

[Ed.  Note.— For  other  eases,  see  Monicipal 
Corporations,  Gent  Dig.  §{  1509-1518;  Dec. 
Dig.  <g=703.] 

4.  CONSTTTUTIONAI,  LAW  «s>208,  280— Peivi- 

LBQES— Class  Leqislation. 

A  municipal  ordinance  regulating  jitney 
busses  and  requiring  a  license  and  bond  from 
their  operators  is  not  invalid  as  discriminatory 
daas  legislation,  or  for  denying  equal  protec- 
tion of  title  Iaws^  the  classification  being  a  rea- 
sonable one  resting  on  substantial  differences. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S§  649-677,  687;  Dec.  Dig. 
«=>208,  230.] 

5.  Constitutional  Law  <g=3208— Pbivilkobs 
—Class  Legislation. 

A  legislative  classification  of  snbjects  mast 
rest  on  a  substantial  difference  between  those 
included  and  those  excluded,  and  must  operate 
uniformly  upon  those  to  which  it  applies,  and, 
if  it  does  so,  it  is  not  arbitrary  or  capricious. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  }{  64^-677;  Dec  Dig.  (Ss> 
208.] 

Appeal  from  Sebastian  Chancery  Court; 
W.  A.  Falconer,  Cbancellor. 

Action  by  D.  M.  Willis  and  others  against 
the  City  of  Ft  Smith  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

T.  J.  Wear,  of  Ft  Smith,  for  appellants. 
Kimpel  &  Dally,  of  Ft  Smith,  for  appellees. 
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mRBT,  J.  This  appeal  cliaUenges  the 
validity  of  an  ordinance  of  the  city  of  Ft 
Smith  regulating;  the  (deration  of  "Jitneys" 
and  "Jitney  busses" ;  it  being  contended  that 
said  ordinance  was  beyond  the  power  of  the 
city  to  make,  and  that  it  is  unconstitutional 
and  void.  The  ordinance  provides  (section  1) 
that  each  person,  firm,  or  corporation  who 
desires  to  operate  a  Jitney  in  or  over  any  of 
the  streets  in  the  dty  of  Ft  Smith  shall  first 
execute  and  file  with  the  clerk  a  bond  Ip  the 
penal  sum  of  $2,500  for  each  jitney,  with  suf- 
ficient sureties  to  be  approved  by  the  board 
of  commissioners,  conditioned: 

"That  the  principal  of  said  bond  will  promptly 
pay  any  final  judgment  which  may  be  recov- 
ered against  said  principal,  or  his  agent  or  em- 
ployes. Said  bond  shall  run  in  the  name  of 
the  city  of  Ft.  Smith  for  the  use  and  benefit  of 
any  ]>ers(»i  or  persons  who  may  recover  any 
such  judgment" 

It  also  makes  provisions  as  to  renewal 
thereof.  The  second  section  restricts  the 
number  of  persons  who  may  be  carried  in 
the  Jitney,  and  makes  it  unlawful  to  carry 
a  greater  number.  Under  the  third  section, 
they  are  not  permitted  to  be  stopped  on 
"street  crossings,"  which  term  is  defined. 
The  fourth  section  fixes  the  license  for  each 
Jitney  carrier  at  $20  per.  annum  and  $12.50 
for  six  months,  payable  in  advance,  and 
makes  it  unlawful  to  operate  any  Jitney  with- 
out first  having  paid  the  license.  Section  5 
defines  the  term  "Jitney"  to  include  any  and 
all  self-propelled  vehicles  operating  for  hire 
between  fixed  points  or  places  along  desig- 
nated or  advertised  routes,  or  which  shall 
be  regularly  operated  along  any  portion  of 
any  particular  street  or  streets.  Section  6 
prescribes  the  penalties  for  violation  of  the 
act 

[1]  Municipal  corporations  can  only  exer- 
cise such  powers  as  are  expressly  granted 
to  them  by  the  Legislature  and  as  are  neces- 
sarily implied  for  efi'ecting  the  purposes  for 
which  the  grant  of  power  was  made  and  as 
Incident  thereto.  Such  corporations  have 
expressly  been  gflven  control  and  supervi- 
sion of  the  streets  and  highways  within  their 
limits.  Section  5456,  Kirby's  Digest ;  Sander- 
son V.  Texarkana,  103  Ark.  534,  146  S.  W. 
105 ;  Fitzgerald  v.  Saxton,  58  Ark.  494,  25  S. 
W.  499;  Hughes  v.  Railways,  74  Ark.  194, 
86  S.  W.  773. 

[2]  Section  6454,  B3rby's  Digest,  provides; 

"They  shall  have  the  power  •  •  •  to  reg- 
ulate all  carts,  wagons,  drays,  hackney  coaches, 
omnibuses  and  ferries,  and  every  description 
of  carriages  which  may  be  kept  for  hire,  and  all 
livery  stables." 

Section  13  of  the  motor  vehicle  law  (Act 
134  of  the  Acts  of  the  General  Assembly  of 
1911)  expressly  provides  that  municipal  cor- 
porations shall  not  have  power  to  restrict  the 
use  or  speed  of  motor  vehicles,  except  as 
provided  in  the  act  and  further : 

"That  nothing  In  this  act  contained  shall  be 
construed  to  affect  the  power  of  municipal  cor- 
porations to  make  and  enforce  ordinances,  rules 
and  regulations  affecting  motor  vehicles  which 
are  used  within  their  limit  for  public  luce>" 


The  state  has  the  right  to  regulate  and 
control  the  use  of  motor  vehicles,  except  as 
it  has  granted  such  right  to  other  governmen- 
tal agencies,  and  it  expressly  recognizes  in 
the  motor  vehicle  law  the  exclusive  right  of 
municipal  corporations  to  make  and  enforce 
rules  and  regulations  for  motor  vehicles 
used  for  public  hire.  The  definition  of  the 
term  and  use  of  the  Jitney  as  a  conveyance 
brings  such  instrumentality  within  the  opera- 
tion of  the  provisions  of  said  section  5464 
of  Elrby's  Digest  giving  such  corporations 
express  power  of  regulation  of  every  descrip- 
tion of  carriages  which  may  be  kept  for  hire. 
The  municipal  corporation  therefore  has  all 
the  power  that  belonged  to  the  state  for  regu- 
lation of  the  operation  of  machines  and  in- 
strumentalities of  the  kind  included  in  the 
ordinance,  and,  unless  such  ordinance  was  be- 
yond the  authority  of  the  state  to  grant  It 
was  not  beyond  the  power  of  the  cit7  to 
make.  The  regulation  of  sucb  vehicles  and 
traffic  comes  under  the  police  power,  and  it 
is  generally  recognised  that  such  regulations 
are  a  proper  exercise  of  that  power.  The 
Jitney  bus  business,  transporting  people  for 
hire,  for  a  uniform  five-cent  fare.  In  low- 
priced  or  sec(mdhand  automobiles,  over  defi- 
nite routes  in  cites  or  towns,  is  of  but  recent 
origla,  but  the  regulation  of  the  business  fol- 
lowed hard  upon  Its  development  by  acts  of 
the  Legislature  in  some  instances  and  by 
ordinances  of  the  municipalities.  In  which 
they  operated  in  others.  The  question  of 
such  regulation  has  been  passed  upon  by  the 
courts  of  the  states  of  CaHfomia,  West  Vir- 
ginia, Tennessee,  Texas,  and  Louisiana,  all 
holding  that  the  busjneas  was  In  effect  a  com- 
mon carrier  of  passengers  for  hire  and  nec- 
essarily subject  to  regulation  by  the  state 
and  its  authorized  agencies.  B^  parte  Cardi- 
nal (CaL)  150  Pac.  348,  Ll  B.  A.  1915F,  850; 
Ex  parte  Dickey  (W.  Va.)  85  8.  E.  781,  L.  B. 
A  1915F,  840;  Ex  parte  Sullivan  (Tex.  Cr. 
App.)  178  S.  W.  637;  Greene  v.  City  (Tex. 
Civ.  App.)  ITS  S.  W.  8;  City  of  MemphU  v. 
State,  Relations  of  BUes  (Tenn.)  179  S.  W. 
681 ;  Le  Blanc  v.  Cltr  of  New  Orleans  (La.) 
70  South.  212. 

[t]  The  contmtlon  that  the  requirement 
of  the  execution  of  a  bond  for  the  payment 
of  Judgments  is  a  restriction  the  municipal- 
ity was  not  authorized  to  Impose,  it  creating, 
in  effect,  a  dvll  liability,  is  without  merit 

In  LIttie  Rock  v.  Belnman,  107  Ark.  174, 
156  S.  W.  106,  the  court,  in  dlseussiag  the 
term  "regulate,"  said: 

"The  state,  in  the  exercise  of  its  police  power, 
has  given  to  the  city  the  power  to  regulate  cer- 
tain callings,  pursuits,  trades,  and  business  as 
specified  In  said  section  of  the  statutes.  The 
power  to  regulate  gives  authority  to  impose  re- 
strictions and  restraints  upon  the  trade  or  busi- 
ness regulated.  'Regulate'  means  'to  direct  by 
rule  or  restriction ;  to  subject  to  govemlug  prin- 
ciples or  laws.' " 

The  requiring  of  suCh  bond  for  the  pay- 
ment of  Judgments  for  damages  Resulting 
from  the  negligent  operation  of  the  Jitneys 
for  .tbe  benefit  of  thos^  lpl»$ed.  tberel^  doe^ 
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not  create  a  liability  where  none  exlgted  tm- 
der  tbe  law,  aoe  was  It  Intended  to  do  so,  but 
only  to  secure  tbe  payment  of  damages  for 
such  Injuries  from  operatives  of  Instrumen- 
talities that  were  so  dangerous  as  to  re- 
qolie  the  prescribed  regtdatlon  and  appear- 
ed to  tbe  city  council  so  Irresponsible  as  to 
make  necessary  the  restriction  for  tbe  se- 
curity required.  The  requiring  of  the  execu- 
tion of  bonds  by  the  opex&tota  ot  such  con- 
veyances has  been  held  a  valid  exercise  of 
the  police  power  and  within  the  authority 
of  the  state  and  Its  governmental  agendas, 
municipal  oorporatlona  under  the  grant  of 
aathorlty  thereto  In  the  above-dted  cases. 

[4,  i]  It  la  next  contended  that  the  ordi- 
nance la  discriminatory  dass  leglslatian  In 
restraint  of  trade  and  denying  to  the  opera- 
tors of  Jitneys  and  Jitney  busses  the  equal 
protection  of  the  law  contrary  to  provisions 
of  the  Gonstltutlon.  It  la  Insisted  that  the 
jitneys,  as  operated,  are  not  more  danger- 
ous than  taxteabs^  or  other  motor  vehicles 
used  and  kept  for  hire,  and  that  they  should 
no  more  be  required  to  give  the  bond  than 
such  vehicles  and  street  cars  operated  upon 
the  streets  of  the  dty.  When  a  dasslflca 
tlon  of  subjects  la  made  by  legislation,  such 
clnssiflcatlon  mast  rest  on  some  substantial 
difference  between  tbe  dasses  created  and 
others  to  which  It  does  not  apply,  but,  where 
the  statute  or  ordinance  appears  to  be  found- 
ed upon  a  reasonable  basis  and  operates  uni- 
formly upon  the  class  to  which  It  applies,  It 
cannot  be  said  to  be  arbitrary  and  capridous. 
Helena  v.  Dunlap,  102  Ark.  181,  143  S.  W. 
138;  Railway  v.  State,  86  Ark.  412,  McT>ean 
v.  State,  81  Ark.  334,  98  S.  W.  729,  126  Am. 
St.  Rep.  1037,  11  Ann.  Cas.  72. 

Tbe  authorities  already  cited  from  other 
Jurisdictions  support  the  proposition  that  the 
regulation  of  Jitneys  by  the  requirement  of 
the  bond  is  a  reasonable  classification  of 
such  vehicles,  and  we  hold  that  such  classi- 
fication In  this  ordinance  is  not  arbitrary 
nor  unreasonable,  but  bears  a  Just  relation 
to  the  purpose  attempted  to  be  effected  and 
dasslficatlon  made. 

The  decree  is  affirmed. 


CITT  MEAT  MARKET  et  aL  v.  BOLBN. 

(No.  op.) 

(Supreme  Court  of  Arfcapsas.     Jan.  10,  1916.) 

1.  Sales  «=»181— Action  fob  Pbice— Suffi- 
ciENCT  of  Evidence. 

In  an  action  for  tbe- price  of  one  bog,  de- 
fended on  tbe  ground  that  one  of  those  delivered 
was  a  boar  unfit  for  sale  for  meat,  evidence  held 
to  support  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  478-491;   Dec.  Dig.  <s=>181.] 

2.  Tbiai.  «s»252—Inbtbuctions— Action  fob 
Pbice. 

Where  the  plaiaiti<PB  evidence  tended  to 
show  that  he  .exhibited  all  of  the  bogs  to  de- 
fendant at  the  time  of  tl^e  purchase  and  made 
no  concealment  of  the  fhct  that  one  of  them 
was  a  boar,  and  that  defendant  examined  them, 


defendant's  instruedons  that.  If  it  porehased  the 
hogs  without  knowing  that  one  of  them  was  a 
boar,  and  that  all  were  killed  before  it  was  dis- 
covered, and  defendant  in  a  reasonable  time 
thereafter  repudiated  the  purchase  and  tendered 
the  bog  back  to  plaintiff,  it  was  not  liable  for  its 
price,  and  that,  if  plaintiff  understood  he  was 
selling  a  boar,  and  that  defendant  understood 
that  it  was  not  buying  such  boar,  there  was  no 
contract,  and  plaintiff  could  not  recover,  were 
properly  refused,  as  inapplicable  to  tbe  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont. 
Dig.  {§  605,  596-612;    Dec.  Dig.  «=»252.] 

Appeal  from  Washington  Circuit  Convt ;  3. 
S.  Maples,  Judge. 

Action  by  Chaa.  Bolen,  by  his  next  friend, 
against  the  CSty  Meat  Market  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

John  Mayes,  of  FayettevUle,  for  appel- 
lanta 

Mcculloch,  O.  J.  The  amount  involved 
in  this  suit  Is  a  mere  trifle — the  price  of  one 
hog.  Defendants  (appellants)  were  engaged 
In  operating  a  meat  market  In  the  dty  of 
FayettevUle,  and  purchased  six  hogs  from  the 
plaintiff,  to  be  delivered  in  two  Installments, 
three  at  each  time.  One  of  the  bogs  deliv- 
ered was  a  boar,  which  the  testimony  shows 
was  unfit  for  sale  -tor  meat.  Defendants  did 
not  butcher  tbe  animals,  but  engaged  tbe 
services  of  a  man  who  was  operating  a 
slaughterhouse,  Lang,  by  name,  to  do  that  for 
them.  The  hogs  were  sent  to  Lang,  who 
butchered  them,  and  on  tbe  weight  slip  made 
mention  of  tbe  fact  that  one  of  the  hogs  was 
a  boar.  Thereupon  the  defendants  sent  for 
plaintiff,  or  communicated  with  bhu  and  in- 
formed him  that  one  of  the  hogs  was  a  boar, 
and  that  they  declined  to  carry  out  the  terms 
of  the  sale.  They  had  given  a  check  for  the 
price  of  the  last  three  hogs  and  stopped  pay- 
ment on  it.    This  is  a  suit  for  the  price. 

[1]  The  contention  of  the  defendants  is 
that  they  Informed  the  plaintiff  at  the  time  of 
the  purchase  of  the  bogs  that  they  did  not 
want  a  boar,  and  that  they  did  not  know  at 
the  time  of  the  purchase  that  one  of  tbe  hogs 
was  a  hoar,  and  as  soon  as  they  ascertained 
that  fact  they  repudiated  the  purchase.  On 
the  other  band,  the  contention  of  the  plaintiff 
Is  that  he  exhibited  all  of  tbe  hogs  to  the  de- 
fendants in  a  wagon  at  the  time  he  made  the 
sale,  and  that  they  had  an  opportunity  to  see 
that  one  of  them  was  a  boar,  and  that  they 
did,  In  fact,  know  it  That  issue  was  tried 
out  before  the  Jury,  and  the  verdict  was  In 
favor  of  the  plalntltT.  The  evidence  Is  con- 
flicting, and  we  thlidc  there  was  enough  tu 
support  the  verdict  of  the  Jury  In  plaintifTs 
favor. 

[2]  Error  of  the  court  is  assigned  In  refus- 
ing to  give  two  of  the  Instructions  requested 
by  defendant,  as  follows; 

"(1)  Yon  are  instructed  that,  if  you  find  from 
the  evidence  that  the  defendant  purchased  from 
the  plaintiff  certain  hogs,  and  at  the' time  of  so 
doing  did  not  know  that  one  of  tbe  hogs  was  a 
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boar,  and  that  the  hoga,  including  the  boar, 
were  killed  before  the  defendants  gained  such 
knowledge,  and  find  that  the  defendants  within 
a  reasonable  time  after  such  discovery  repudiat- 
ed the  purchase  of  the  same  and  tendered  the 
said  hog  back  to  the  plaintiff,  then  defendants 
would  not  be  liable  for  the  price  of  such  boar 
hog." 

'^^(2)  I  charge  you  that,  if  yon  find  from  ib« 
evidence  that  plaintiff  understood  that  he  was 
selling  one  boar  hog,  and  further  that  defend- 
ants understood  he  was  buying  no  boar,  this 
would  not  constitute  a  contract  between  them 
as  to  the  boar,  and  the  plaintiff  could  not  re- 
cover for  the  value  of  such  hog." 

Neither  of  those  Instructions  were  correct 
as  applicable  to  the  issnes  in  this  case.  The 
evidence  adduced  by  the  plaintiff  tends  to 
show  that  he  exhibited  all  of  the  hogs  to  the 
defendants  at  the  time  the  latter  purchased 
them,  that  he  made  no  concealment  of  the 
fact  that  one  of  them  was  a  boar,  and  that 
the  defendants  had  ample  opportunity  to  ob- 
serve the  fact  that  one  was  a  boar.  There- 
fore the  instmctlon  was  not  correct  in  telling 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover  If  the  defendants  did  not  know  that 
one  of  the  hogs  was  a  boar. 

The  second  Instmctlon  correctly  states,  In 
the  abstract,  the  proposition  of  law,  but  It, 
too,  is  Inapplicable  to  the  facts  of  this  case, 
for  the  reason,  as  before  stated,  that  accord- 
ing to  the  testlmiMiy  of  the  plaintiff  the  de- 
fendants had  ample  opportnnity  to  examine 
the  hogs,  and  did  examine  them,  and  that  the 
minds  of  the  parties  are  presumed  to  have 
met  upon  the  contract  of  purchase  and  sale  of 
the  property  thus  exhibited. 

Other  assignments  of  error  are  not  of  suffi- 
cient Importance  to  discuss. 

Judgment  affirmed. 


STEPHENS  et  aL  v.  UNIVERSAL  STENO- 

TTPB  CO.     (No.  95.) 
(Supreme  Court  of  Arkansas.     Jan.  10,  1916.) 
Affeal    and    EIbbob    4s>656— Recobo— Pxb- 

FECTION. 

Where  the  record  clearly  showed  that  the 
special  judge  was  qualified  and  was  duly  elected 
in  accordance  with  Const  1874,  art  7,  |  21, 
submission  on  appeal  will  not  be  postponed  to 
perfect  the  record,  where  the  only  ground  of  ap- 
peal was  the  invalidity  of  the  election  of  the 
special  judge. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2820-2828;  Dec.  Dig.  «=» 
650.] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  F.  Kirsch,  Special  Judge. 

Action  between  Maggie  SteiAens  and  oth- 
ers and  the  Universal  Stenotyjpe  Company. 
From  a  Judgment  for  the  latter,  the  former 
appeals.    Affirmed. 

F.  O.  Taylor,  of  Coming,  for  appellants. 
O.  B.  Oliver,  of  Coming,  for  appellee. 

PER  CURIAM.  This  case  was  tried  In  the 
circuit  court  before  a  special  Judge,  and  the 
only  point  raised  on  the  appeal  Is  whether 
or   not   the   record  shows   that  the   special 


Judge  possessed  the  requisite  quaUflcatlons, 
and  that  he  was  legally  elected  by  "the  reg- 
ular practicing  attorneys  In  attendance  on 
said  court"  Article  7,  {  21,  Conatttntion  of 
1874. 

The  briefs  on  that  point  have  been  filed, 
but  counsel  for  appellee  now  presents  a  mo- 
tion for  postponement  in  order  to  get  an 
amendment  of  the  record  to  correct  what  be 
conceives  to  be  a  possible  defect  In  the  rec- 
ord of  the  election  of  the  special  judge. 
However,  on  consideration  of  the  record  as 
now  presented,  and  the  briefs  of  counsel  on 
the  point  Involved,  this  court  is  convinced 
that  the  record  shows  with  sufficient  cer- 
tainty that  the  special  Judge  was  a  resident 
of  the  state  and  a  member  of  the  bar  of  the 
trial  court,  and  that  he  was  legally  elected 
at  an  election  held  by  the  clerk  of  the  court 
and  iwrticipatedi  in  by  the  regular  practicing 
attorneys  in  attendance.  It  Is  unnecessary, 
therefore,  to  postpone  the  submission  of  the 
case  for  an  amendment  of  the  record. 

Judgment  affirmed. 


TBI.VINGTON  v.  POLZIN.    (No.  97.) 
(Supreme  Court  of  Arkansas.     Jan.  10,  1916.) 

1.  Mastbb  ard  Sebvant  ^=s>306— Disobetino 
Obdebs  —  Masteb'b  Liabilitt  —  Cuttjho 
TniBKB— Tbespass. 

Where  defendant  was  getting  out  railroad 
ties  on  land  adjoining  plaintiFs  land,  and 
he  pointed  out  the  line  of  plaintHTs  land  to  hla 
men,  but  they  trespassed  on  plaintiff's  land  and 
cut  logs  there,  defendant  was  liable  to  plaintiff 
for  the  value  of  logs  cut  though  the  fault  was 
altogether  that  of  the  cutters,  and  not  of  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i{  1223,  1224;  Dec.  Dig. 
«s>806.J 

2.  Affeai.  and  Bbbob  «=»1068— Scofe  of  Rk- 
vntw— Hahmmmb  Ebbob. 

Where  defendant's  cutters  by  trespass  cut 
plaintiff's  logs,  the  question  whether  an  in- 
struction that  plaintiff  could  recover  the  value 
of  the  finished  product  was  erroneous  was  im- 
material where  the  amount  awarded  was  less 
than  the  value  of  the  raw  product 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |!  4225-4228.  4!s6;  Dec. 
Dig.  «=s>1068.) 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  Fred  R.  L,  Polzln  against  J.  B. 
Telvlngton.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lant 0.  W.  McKay,  of  Magnolia,  for  appel- 
lee. 

McCULIiOCH,  C.  3.  This  is  an  action  In- 
stituted by  appellee  to  recover  the  price  of 
timber  alleged  to  have  been  wrongfully  cut 
by  appellant  from  appellee's  land  in  Colum- 
Ua  county.  Ark.  The  amount  sought  to  be 
recovered  was  the  sum  of  |2(X},  and  the  Jury 
awarded  damages  to  appellee  in  the  sum  of 
$60. 
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[1]  Appellee  testified  that  16,000  feet  of 
oak  timber  had  been  cut;  and  that  It  was  of 
the  value  of  at  least  $4  per  1^)00  feet  ^lat 
testbruHiy  was  not  contradicted.  The  tim> 
ber  was  made  into  railroad  ties,  and  the  evi- 
dence shows  that  there  were  202  of  the  ties 
made  out  of  appellee's  timber.  The  price  of 
the  ties  was  SO  cents  each,  which  made  the 
aopregate  sum  a  trifle  more  than  the  amount 
of  damages  assessed  bj  the  Jury.  The  evi- 
dence adduced  by  appellee  Is  sufficient  to 
show  that  the  timber  was  wrongfully  cut  by 
employes  of  the  appellant  The  testimony 
is  to  the  effect  that  appellant  was  getting 
oat  ties  on  an  adjoining  tract  of  land,  and 
put  his  men  to  work  there,  and  that  they  got 
over  the  line  and  cot  timber  from  appellee's 
land.  There  Is  no  dispute  about  the  timber 
being  cut  by  men  who  were  employes  of  ap- 
pellant, but  appellant  testified  that  he  show- 
ed his  men  the  line,  and  that  It  was  the 
fault  of  the  cntters  that  he  had  employed, 
and  not  his  own  fault,  that  the  timber  was 
taken  from  appellee's  land.  There  can  be  no 
question  about  appellant's  liability  for  the 
value  of  the  timber  that  was  cut 

[2]  Error  of  the  court  is  assigned  in  giv- 
ing an  Instruction  which  told  the  Jury  that 
appellee  was  entitled  to  recover  the  value  of 
the  finished  product  of  the  timber  If  It  be 
found  that  appellant  had  wrongfully  cut  It 
from  appellee's  land.  The  undisputed  evi- 
dence in  the  case  shows  that  the  timber  in 
its  original  state  was  worth  more  than  the 
amount  of  damages  assessed  by  the  Jury; 
therefore  it  is  useless  to  discuss  the  correct- 
ness of  the  Instruction. 

Judgment  affirmed. 


BAKER  V.  YOUNG  et  al.    (No.  TO.) 
(Supreme  Court  of  Arkansas.    Dee.  20,  1916.) 
t  InsANB  Fkbsons  ®=>8— Adjodioation— Jtt- 

BISDICTIOR. 

Kirby's  Dig.  H  4204,  4206,  4207,  providing 
for  the  commitment  by  drcnit  fudges  to  the  in- 
sane asylum  of  persons  acqmtted  of  offenses 
on  the  ground  of  insanity,  or  who  cannot  be 
tried  on  criminal  charges  because  insane,  and 
proridiog  the  method  for  subsequent  release,  are 
not  in  nolation  of  the  constitutional  provision, 
resting  in  probate  courts  exclusive  original  ju- 
risdicuon  in  matters  relative  to  persons  of  an- 
soond  mind,  since  such  sections  prescribe  pro- 
cedure necessarily  incident  to  the  exercise  of 
criminal  jurisdiction,  and  the  determination  of 
the  drcait  judge  is  only  prima  facie  evidence 
of  insanity,  the  fact  of  which  must  be  ultimately 
adjudicated  by  the  probate  court 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
M«s,  Cent  Dig.  f  16;  Dee.  Dig.  ^=>8.] 

2.  Insare  Pebsons  9=929  —  CoMvmaENT  — 

BniEDT. 

The  remedy  of  one  committed  to  the  Insane 
asylum  under  such  sections  is  to  apply  to  the 
probate  court  for  an  adjudication  on  the  ques- 
tion of  his  sanity. 

[Bl  Note.— SV>r  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  42,  140,  150;  Dec.  Dig. 
«=>29.] 

Hart,  J.,  dissenting. 


Certiorari  to  Pulasld  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Certiorari  by  Albert  L.  Bakei',  to  review 
an  order  of  remand  by  the  chancellor  render- 
ed on  his  wilt  of  habeas  corpus  Issued  against 
Dr.  Frank  B.  Young,  Superintendent  of  State 
Hospital  for  the  Treatment  of  Nervous  Dis- 
eases. Writ  quashed,  and  Judgment  of  chan- 
cellor affirmed. 

Walter  M.  Purvis,  of  Little  Rock,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Asst  Atty.  Gen.,  for  appellees. 

McCJUIiLOCH,  C.  J.  The  petitioner  is  con- 
fined In  the  State  Hospital  for  Nervous  Dis- 
eases (originally  known  as  the  Arkansas 
State  Lunatic  Asylum)  under  a  cerdflcnte  of 
the  Judge  of  the  circuit  court  of  Franklin 
county,  where  he  was  tried,  according  to  the 
substance  of  the  certificate,  on  a  charge  of 
murder  and  acquitted  on  his  plea  of  insanity. 
He  sued  out  a  writ  of  habeas  corpus  before 
the  chancellor  of  the  Pulaski  chancery  court 
against  the  superintendent  of  said  Institu- 
tion, and  sought  to  be  discharged  from  cus- 
tody under  the  writ  on  the  ground  that  he 
was  unlawfully  detained.  The  chancellor  sus- 
tained the  state's  demurrer  to  the  petition, 
and  made  an  order  remanding  the  petitioner 
to  the  custody  of  the  superintendent  of  the 
state  hospital.  The  order  of  the  chancellor 
has  been  brought  before  us  by  a  writ  of  cer- 
tiorari for  review. 

lU  The  contention  is  that  the  circuit  Judge 
was  without  Jurisdiction  to  issue  a  certificate 
of  commitment  to  the  asylum,  and  that  the 
statute  conferring  that  authority  Is  void  be- 
cause it  Is  in  conflict  with  the  provisions  of 
the  Constitution,  which  vests  in  the  probate 
courts  of  the  state  "exclusive  original  Juris- 
diction in  matters  relative  to  •  *  •  per- 
sons of  unsound  mind  and  their  estates." 
The  state's  institution  for  the  care  of  persons 
of  unsound  mind  was  flrst  authorized  by  the 
act  of  the  General  Assembly  of  1873,  and  was 
constructed  and  has  been  maintained  since 
that  time.  The  act  of  April  13,  1893  (Acts 
1893,  p.  304),  relates  to  the  confinement  in 
the  asylum  of  persons  who  have  been  acquit- 
ted of  crime  on  a  plea  of  Insanity,  or  who  are 
found  to  be  insane  during  the  pendency  of 
the  charge.  Three  of  the  sections  of  that  act 
read  as  follows: 

"Section  4204.  It  shall  be  the  duty  of  the  su- 
perintendent of  the  state  insane  asylum  to  ad- 
mit into  said  asylum,  upon  the  certificate  of 
the  judge  before  whom  the  case  is  pending  upon 
presentment  or  indictment,  any  person  that  has 
been,  or  who  may  hereafter  be,  acquitted  upon  a 
plea  of  insanity  of  the  charge  made  in  said 

E resentment  on  indictment  or  any  person  who 
as  been  or  may  hereafter  be,  adjudged  in- 
sane, as  provided  by  law  where  such  person  has 
been  held  upon  presentment  or  indictment  end 
cannot  be  tried  because  of  such  insanity." 

"Section  4206.  Any  person  admitted  to  the 
said  asylum  under  die  provisions  of  this  act, 
shall  be  there  and  then  kept  until  restored  to 
reason,  which  shall  be  ascertained  as  In  case  of 
other  insane  persons  in  said  asylum. 
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"Section  4207.  When  any  person  confined  in 
said  asylum  under  Uie  provuions  of  this  act 
Bliall  be  ascertained  to  be  restored  to  reason,  it 
shall  be  the  duty  of  the  said  superintendent  to 
give  notice  thereof  to  the  sheriff  of  the  connty 
in  which  the  indictment  or  presentment  against 
such  person  is  pending,  and  said  sheriff  shall 
forthwith  proceed  to  said  asylum  and  take  such 
person  Into  his  custody,  and  convey  him  to  the 
jail  of  said  county,  or  bold  him  in  custody  nntU 
admitted  to  bail  or  otherwise  disdiaiced  accord- 
ing to  law."     Kirby**  Digest,  §|  420^-4207. 

It  will  be  seen  from  reading  tliese  sections 
that  the  act  provides  for  the  commitment  of 
persons  who  have  been  acquitted  on  a  plea  ot 
Insanity,  and  those  who  are  being  held  on 
presentment  or  indictment  and  "cannot  be 
tried  because  of  such  insanity,"  Section  4206 
relates  to  the  discharge  of  persons  of  the 
class  first  mentioned  above,  and  section  4207 
relates  to  the  last-mentioned  class,  (Mrcuit 
courts  derive  their  Jurisdiction  over  Insane 
persons  merely  as  an  incident  to  the  exercise 
of  criminal  jurisdiction,  for  jurisdiction,  in 
other  respects,  is  expressly  vested  by  the  Con- 
stitution in  the  probate  courts  of  the  state. 
The  jurisdiction  of  the  circuit  court  to  pass 
(HI  the  question  of  the  sanity  of  one  under  In- 
dictment for  crime  arises  as  a  necessary  in- 
cident to  the  enforcement  of  the  criminal 
laws.  There  is  not  the  slightest  reason  to 
believe  that  the  framers  of  the  Constitution 
meant,  by  the  language  giving  exclusive  ju- 
risdiction to  the  probate  courts  over  the  per- 
sons and  estates  of  persons  of  unsound  mind, 
to  take  away  th6  power  of  the  circuit  courts 
to  determine  the  question  of  the  sanity  of  a 
person  before  that  court  on  a  charge  for 
crime.  It  is  equally  evident  that  the  law- 
makers who  framed  the  act  of  1893  had  no 
intention  of  Invading  the  jurisdiction  of  the 
probate  court,  but  intended  to  make  the  pro- 
vision for  a  certificate  of  the  circuit  judge, 
where  there  has  been  an  acquittal  on  a  plea 
of  Insanity,  merely  a  means  for  the  admission 
to  the  asylum  of  a  person  charged  with  crime 
who  has  been  acquitted  on  a  plea  of  insanity. 
That,  too,  follows  as  merely  an  incident  to 
the  criminal  jurisdiction  of  the  circuit  court 
It  does  not  constitute  an  adjudication  of  the 
present  insanity  of  the  person  charged,  but 
merely  prima  facie  evidence  of  that  fact  up- 
on wbich  the  accused  may  be  held  until  the 
questicm  of  his  insanity  can  be  adjudicated 
in  a  court  exercising  exclusive  jurisdiction 
over  such  mattera  Section  6206  must  be  con- 
strued to  relate,  not  merely  to  persons  who 
have  been  restored  to  reason  since  the  oon- 
flnement  began,  but  also  to  the  right  of  per- 
.sons  confined  under  such  certificate  to  seek 
an  adjudication  of  the  question  of  his  sanity 
at  the  time  of  the  commltmoit.  In  other 
words,  the  certificate  of  the  circuit  jndge  only 
makes  a  prima  facie  case  until  there  is  an 
adjudication  by  the  probate  court,  which  can 
be  Invoked  at  any  time. 

[2]  Viewing  the  statute  in  that  light.  It  Is 
not  an  Invasion  of  the  exclusive  jurisdiction 
conferred  upon  the  probate  court,  and  it  Is 


a  vaUd  raiactment  The  remedy  at  the  peti- 
tioner is  therefM*  to  apply  to  the  probate 
court  for  an  adjudication  of  tlie  question  of 
his  sanity,  and  if  he  Is  found  to  be  sane,  be 
is  oititled  to  a  diatduuge  from  Uie  asylmn. 

The  chancellor  was  therefore  correct  in  re- 
fusing to  discharge  the  petitioner,  and  the 
wilt  of  certiorari  la  quashed,  and  the  Judg- 
ment of  the  chancellor  on  the  habeas  oorpns 
proceeding  is  afilrmed. 

HART,  J.,  dissents. 


RAINWATER  et  al.  ▼.  OHIIjDRBSS. 
(No.  68.) 

(Supreme  Court  of  Arkansas.    Dea  20,  1915.) 

1.  CoBPoai.TXOHa   «de328  —  Cobporahoit   Db 

Facto. 

Where  persons  signed  a  subscription  con- 
tract for  the  formation  of  a  corporation,  but 
no  steps  toward  incorporation  were  thereafter 
taken,  although  some  of  the  sabacrilMaes  purchas- 
ed machinery  and  established  a  canning  facto- 
ry, there  was  no  de  facto  corporation,  nor  were 
the  signers  to  the  subscription  contract  liable 
as  stockholders  thereof,  since  some  of  the  statu- 
tory steps  in  the  formation  of  a  corporation 
must  be  taken  in  an  honest  attempt  to  comply 
with  the  requirements  and  exercise  by  the  asso- 
ciates of  corporate  powers  in  order  to  have  a 
de  facto  corporation. 

[£d.  Note.— For  other  cases,  see  Oorporationa. 
Cent.  Dig.  Si  26,  70;  Dec  Dig.  <S=>28,] 

2.  Pabtnbbshiv    «;»41  —  Fobkation  —  Sub- 
BCBIPTION  TO  Stock. 

Where  the  signers  of  a  subscription  con- 
tract for  the  establishment  of  a  canning  facto- 
17  lived  in  the  town  where  a  part  of  them  estab- 
lished such  a  factory  without  incorporation  and 
knew  that  it  was  in  operation,  but  supposed  it 
had  been  organized  as  a  corporation  and  took 
no  part  in  the  business  in  any  manner,  sup- 
posing that  the  parties  establishing  it  had  done 
so  on  their  own  account,  such  signers  were  not 
liable  to  creditors  of  the  business  as  partners. 

[Ed.  Note. — For  other  cases,, see  Partnership, 
Cent.  Dig.  {§  66,  58,  59,  74;  Dec.  Dig.  ®=»41.] 

3.  Pabtnebship  €=>41 — Fobmation. 

Where  signers  of  a  subscription  contract 
for  the  establishment  of  a  cannery  actively  en- 
gaged themselves  in  establishing  it  without  in- 
corporating, and  in  operating  it  after  establish- 
ment with  knowledge  that  no  attempt  had  been 
made  to  incorporate  such  signers  were  liable  to 
the  creditors  of  the  business  as  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  U  S9,  68,  69,  74;  Dec.  Dig.  c8=> 
41.] 

4.  Pabtnebshif  «=»41^Liabiutt  or  Pabt- 
NEB— Scope  or  BxraiMBsa. 

Where  part  of  the  signers  of  a  subscription 
contract  for  the  establishment  of  a  canneiy, 
without  incorporating,  were  active  in  establish- 
ing and  operating  it  thus  rendering  themselves 
lisUe  as  partners  to  its  creditors,  and,  upon 
failure  of  the  tomato  crop  in  the  vicinity,  de- 
cided, over  the  protest  of  one  of  their  number, 
that  the  cannery  should  grow  its  own  tomatoes, 
such  protesting  partner  was  not  liable  for  the 
ucbt  incurred  in  planting  and  growing  the  toma- 
toes, since  the  enterprises  of  canning  and  grow- 
ing tomatoes  are  separate  and  distinct,  while 
under  the  general  rule  that  a  grant  of  express 
power  to  do  a  particular  thing  carries,  by  im- 
plication, the  right  to  do  any  act  reasonably 
necessary  to  affect  the  power  expressly  granted, 
the  impued  power  must  be  used  to  carry  out 


^s^ror  other  cases  lee  same  topic  and  KBT-NDMSER  in  all  Key-Numbered  Dlgeata  and  Indexes 


Ark) 


RAXSfWATSR  y.  CHILDRESS 


281 


the  pow«n  ezpreasly  granted,  and  in  no  in- 
stance can  be  availed  of  to  enlarge  the  express 
power. 

[Ed.  Note.— Fop  other  cases,  see  Partnership, 
Cent.  Dig.  H  56,  68,  69,  74 ;   Dec.  Dig.  <®=>41.  j 

Ai^)eal  from  Conway  Chancery  Court?  J. 
T.  Bullock,  Special  Chancellor. 

Suit  by  H.  H.  Childress  against  Lloyd 
Kalnwater  and  others.  From  a  decree,  plain- 
tiff,  the  named  defendant,  and  other  defend- 
ants  unnamed  appeal.    Affirmed. 

H.  H.  Childress  aned  Lloyd  Rainwater  and 
abont  25  other  persons  tor  contribution  on  a 
debt  which  he  alleges  he  and  the  deHendants 
became  liable  for  as  partners.  The  defend- 
ants dolled  liability.  The  material  facta 
necessary  for  a  determination  of  the  Issnea 
raised  by  the  appeal  are  as  f<dlowB:  In  the 
fall  of  1906  a  proposition  was  made  by  a 
promoter  to  the  board  of  trade  of  Morrilton, 
Ark.,  to  establish  a  canning  factory  If  a  bonus 
of  $5,000  should  be  given  him.  Some  of  the 
citizens  of  the  town  of  MorrUton  assembled 
at  the  board  of  trade  rooms  to  consider  the 
proposition,  and  after  a  discussion  of  the 
matter  decided  to  themselves  organise  a  cor- 
poration for  the  purpose  of  establishing  a 
canning  factory.  A  subscription  list,  stating 
tbat  the  signers  would  pay  the  amount  set 
oKiosite  their  names  towards  the  establlsh- 
naent  of  a  canning  factory,  was  written  out, 
and  the  plaintiff  and  defendants  and  some 
other  citizens  of  the  town  of  Morrilton  signed 
the  subscription  contract  The  amount  sub- 
scribed was  abont  $2,275.  It  was  the  inten- 
tion of  the  subscribers  that  a  corporation 
should  be  formed,  but  nothing  was  done  to- 
wards that  end,  except  to  procure  the  signers 
to  the  subscription  contract  as  above  stated. 
Some  of  the  subscribers,  among  whom  were 
H.  H.  ChUdrees,  Uoyd  Rainwater,  S.  W. 
Simpson,  and  Walter  Smith,  met,  and  after 
looking  at  the  signatures  decided  that  the 
signers  were  good  for  the  amount  subscribed 
by  them  and  would  pay  It  ^Riey  thought 
tbat  the  establishment  of  a  canning  factory 
would  be  a  paying  proposition.  Simpson, 
ChlMress,  and  Smith  were  appointed  as  a 
committee  to  examine  the  machinery  of  other 
canning  factories  and  to  purchase  machinery 
for  their  own  plant  After  an  examination 
of  canning  factories  at  other  places  they  pur- 
chased machinery  of  the  value  of  about  $1,- 
SOO,  and  established  a  canning  factory  in  the 
town  of  Morrilton.  A  committee  was  ap- 
pointed to  collect  some  of  the  subscriptions, 
and  the  amount  collected  was  ai^Iied  toward 
the  payment  of  the  machinery.  Rainwater 
was  cashier  of  the  Bank  of  Morrilton,  and 
agreed  that  his  bank  would  flnance  the  prop- 
osltlcHi  if  Childress  was  made  manager.  By 
common  consent  of  all  the  interested  parties 
Childress  became  manager  of  the  canning  fac- 
tory, and  it  was  operated  for  the  season  of 
1909.  St  turned  out  that  the  factory  was 
not  a  profitable  enterprise,  this  being  dne 
partly  to  the  fact  that  the  farmers  did  not 
raise  sufficient  tomatoes  with  which  to  oper- 


ate it  So  in  the  spring  of  1910  It  was  agreed 
to  rent  land  and  grow  tomatoes  with  which 
to  operate  the  plant  Simpson  objected  to 
this  course,  and  declared  tbat  he  would  have 
nothing  to  do  with  the  venture  of  renting 
land  to  grow  tomatoes.  Childress  and  others, 
however,  rented  the  land,  and  proceeded  to 
raise  tomatoes  to  be  used  by  the  canning  fac- 
tory. This  also  proved  to  be  a  losing  ven- 
ture. Lloyd  Rainwater  was  absent  from  the 
state  when  the  agreement  to  raise  tomatoes 
was  reached,  but  afterwards  returned  home 
and  proceeded  to  flnance  the  business  }ust 
as  if  he  had  been  present  when  the  venture 
was  decided  upoa  In  1912  the  Bank  of  Mor- 
rilton sued  H.  H.  Childress,  Lloyd  Rainwater, 
its  cashier,  and  all  the  other  defendants 
herein  for  the  indebtedness  due  the  bank  by 
the  canning  factory.  The  bank  took  a  non- 
suit as  to  all  the  parties  except  H.  H.  Chil- 
dress, and  Judgment  was  rendered  against 
him  in  favor  of  the  bank  Ibr  the  amount  sued 
for.  Childress  paid  the  Judgment,  and  this 
suit  was  instituted  by  him  for  contribution 
against  the  other  subscribers  to  the  stock  in 
the  canning  factory  on  the  ground  that  a 
partnership  existed  between  them.  The 
whole  machinery  of  ttie  canning  factory  was 
sold  to  satisfy  a  debt  Incurred  by  the  factory 
In  its  operation,  and  Childress  became  the 
purchaser  thereof  for  the  sum  of  $152.90. 
Other  facts  will  be  referred  to  in  the  opinion. 
As  to  all  of  the  defendants  who  had  paid 
for  their  stock  prior  to  the  institution  of  this 
suit,  the  court  dismissed  the  complaint  of 
the  plaintiffs  for  want  of  equity.'  As  to  the 
subscribers  who  had  not  paid  their  subscrip- 
tions, the  court  rendered  Judgment  in  favor 
Of  the  plaintiff  for  the  amount  subscribed  by 
each  one.  The  court  found  that  H.  H.  Chil- 
dress, Lloyd  Rainwater,  and  S.  W.  Simpson 
actively  promoted  and  engaged  In  the  busi- 
ness of  the  canning  factory,  that  they  adopt- 
ed and  used  the  name  of  the  "Morrilton  Can- 
ning Factory,"  and  that  they  were  primarily 
liable  for  the  Indebtedness  up  to  the  10th  of 
April,  1910,  and  Judgment  was  rendered 
against  them  for  that  amount  The  court 
further  held  that  Oiildress  and  Rainwater 
engaged  in  the  business  of  growing  tomatoes 
in  1910,  and  Incurred  further  Indebtedness  in 
that  enterprise,  and  that  Simpson  protested 
against  going  into  that  business,  and  was  not 
liable  for  any  of  the  Indebtedness  so  con- 
tracted. The  court  held  that  Childress  and 
Lloyd  Rainwater  were  Jointly  liable  to  the 
bank  for  tbat  Indebtedness,  and  Judgment 
was  rendered  in  faror  of  Childress  against 
Rainwater  for  haU  the  amount  The  court 
also  held  that  Childress  purchased  the  ma- 
chinery of  the  canning  factory  at  an  inade- 
quate price,  and  that  he  held  the  same  in 
trust  for  the  other  parties  interested.  A  de- 
cree was  entered  accordingly,  and  both  Chil- 
dress and  Rainwater  have  appealed.  The 
defendants  against  whom  Judgment  was  ren- 
dered on  the  subscrlptloa  contract  have  also 
appealed. 
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Sellers  ft  Sellers,  of  MorrUton,  for  appel- 
lants. W.  P.  Strait  and  Edward  Gordon, 
botb  of  Morrilton,  for  appellee. 

HART  J.  (after  stating  the  facts  as 
above).  Cotmsel  for  the  defendants  other 
than  Rainwater  Insist  In  their  brief  that  the 
decree  be  afflrmed.  Therefore  we  shall  as- 
sume that  the  facts  Justified  the  court  in  ren- 
dering the  decree  as  to  them,  and  no  further 
consideration  of  that  branch  of  the  case  will 
be  given. 

Counsel  for  the  plalntift,  Childress,  and 
the  defendant  Lloyd  Rainwater  both  urge 
that  the  defendants  were  jointly  liable  for 
the  debt  incurred  by  the  canning  factory  as 
partners,  but  we  do  not  agree  with  them  in 
that  contention.  All  of  the  signers  to  the 
subscription  contract  stated  that  it  was  the 
intention  of  the  parties  to  form  a  corpora- 
tion for  the  purpose  of  operating  a  canning 
factory  in  the  town  of  Morrilton.  Some  of 
the  defendants  said  that  they  subscribed  for 
stock  in  such  a  corporation,  and  that  they 
took  no  further  part  looking  towards  the 
organization  of  the  corporation  or  in  the 
management  of  the  canning  factory  after  it 
was  put  In  operation.  Other  defendants  stat- 
ed that  they  did  not  intend  to  subscribe  for 
stock  In  the  corporation,  but  only  Intended  to 
donate  the  amount  subscribed  by  them  for 
the  purpose  of  procuring  the  establishment 
of  a  canning  factory  at  Morrilton.  Childress, 
Lloyd  Rainwater,  S.  W.  Simpson,  and  Walter 
Smith  actively  engaged  in  establishing  and 
operating  the  canning  factory.  Walter  Smith 
was  not  made  a  party  to  the  suit  and  for 
that  reason  his  liability,  if  any,  need  not 
be  further  considered. 

[1]  It  may  be  stated  here  that  the  sign- 
ers to  the  subscription  contract  are  not 
liable  as  stockholders  in  a  de  facto  corpora- 
tion. The  effect  of  our  decisions  in  Whipple 
v.  Turworth,  81  Ark.  391,  99  S.  W.  86,  and 
Bank  of  Midland  v.  Harris,  114  Ark.  344, 
170  S.  W.  67,  is  to  hold  that  a  strict  or 
substantial  compliance  with  the  laws  regu- 
lating the  organization  of  corporations  is 
necessary  to  constitute  a  corporation  de  Jnre. 
To  constitute  a  corporation  de  facto  there 
need  not  be  a  strict  or  substantial  compliance 
with  the  statute,  but  there  must  be  a  color- 
able compliance  with  the  statute ;  that  is  to 
say,  there  must  be  color  of  a  legal  organiza- 
tion under  the  statutes  and  user  of  the  sup- 
posed corporate  franchise  in  good  faith. 
Courts  differ  among  themselves  as  to  how 
much  must  be  done  in  order  to  constitute  a 
corporation  de  facto.  But  all  of  the  courts 
agree  that  some  of  the  statutory  steps  must 
be  taken  in  an  honest  attempt  to  comply 
^vith  the  requirements  of  the  law  and  exer- 
cise by  the  associates  of  the  corporate  pow- 
ers. See  Harrill  v.  Davis,  168  Fed.  187,  94 
C.  C.  A.  47,  22  L.  R.  A.  (N.  S.)  1153,  and 
Modern  American  Law,  vol.  IX,  page  62  et 
seq.     Here  there  was  no  attempt  whatever 


to  comply  Tith  the  statutes  relating  to  the 
formation  of  corporations.  It  is  not  enough 
that  there  is  a  law  under  which  the  subscrib- 
ers might  have  Incorporated,  and  that  they 
agreed  to  form  a  corporation.  They  had  not 
even  signed  articles  of  incorporation. 

[2,3]  None  of  the  defendants  to  this  salt, 
except  Lloyd  Rainwater,  H.  H.  Childress,  and 
S.  W.  Simpson,  was  instrumental  In  estab- 
lishing and  operating  the  canning  ftictory  at 
Morrilton.  It  is  true  they  lived  in  the  town 
of  Morrilton,  and  knew  that  -the  canning 
factory  was  in  operation,  but  they  supposed 
It  had  been  organized  as  a  corporation,  and 
that  the  parties  establishing  It  had  done  so 
on  their  own  account  tmsting  to  make  it  a 
paying  business  with  the  amount  collected 
on  the  subscription  contracts.  They  took  no 
part  In  the  business  transacted  by  the  can- 
ning factory,  either  as  principals,  partners, 
agents,  directors,  or  othervrise.  They  did  not 
sign  articles  of  association,  incorporation,  or 
partnership.  They  did  not  know  that  Chil- 
dress, Rainwater,  and  Simpson  were  attempt- 
ing to  run  the  business  as  a  partnership. 
Under  these  circnmstances,  we  do  not  think 
the  court  erred  In  refusing  to  hold  them  li- 
able as  partners.  See  7  R.  G.  L.  {  332; 
Rutherford  v.  IIlll,  22  Or.  218,  29  Pac.  546, 
17  U  B.  A.  649,  29  Am.  St  Rep.  696;  Sea- 
cord  V.  Pendleton,  55  Hun,  679,  9  N.  Y.  Supp. 
46;  Fuller  v.  Rowe,  57  N.  Y.  23.  The  last 
two  cases  were  cited  In  Harrill  v.  Davis, 
supra,  and  Judge  Sanborn  who  delivered  the 
opinion  of  the  court  said: 

"There  are  cases  in  which  stockholders  who 
take  no  active  part  in  the  business  of  a  pretend- 
ed corporation  which  was  acting  without  any 
charter  or  filed  articles,  who  supposed  that  the 
corporation  was  duly  organized,  nave  been  held 
exempt  from  individual  liability  for  the  debts  it 
incurred;  but  if  they  hod  been  actively  conduct- 
ing its  business,  with  knowledge  of  its  lack  of  in- 
corporation, those  deciaous  must  have  been  oth- 
erwise." 

In  the  application  of  these  principles  we 
hold  that  Childress,  Rainwater,  and  Simpson 
are  liable  as  partners  because  they  were 
actively  engaged  In  establishing  the  canning 
factory  and  In  operating  it  after  It  was  es- 
tablished and  with  the  knowledge  that  no 
attempt  had  been  made  to  Incorporate  it 

[4]  We  are  also  of  the  opinion  that  the 
court  was  right  In  holding  that  Simpson  was 
not  liable  for  the  debt  Incurred  in  planting 
and  growing  tomatoes.  As  above  stated,  the 
business  established  was  that  of  operating 
a  canning  factory  in  the  town  of  Morrilton. 
No  other  purpose  was  mentioned  in  the  sub- 
scription contract  or  by  the  parties  at  the 
time  the  canning  factory  was  put  in  opera- 
tion. Of  course  It  is  the  general  rule  that 
when  express  power  Is  granted  to  do  a  par- 
ticular thing,  this  carries  With  It  by  Implica- 
tion the  right  to  do  any  act  which  may  be 
found  reasonably  necessary  to  effect  the 
power  expressly  granted.  Bl  Dorado  Farm- 
ers' Union  Warehouse  Oo.  v.  Enbanks,  94  Arte. 
355, 126  S.  W.  lOre.   The  implied  power  must 
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be  used  to  carry  out  tbe  powers  expressly 
granted,  and  can  in  no  Instance  be  availed 
of  to  enlarge  tbe  express  powera  A  person 
mlgbt  bave  been  willing  to  sabacrlbe  to  the 
stock  in  a  corporation,  organizing  for  tbe 
purpose  of  erecting  and  operating  a  canning 
factory,  or  willing  to  enter  into  a  partnersh^ 
for  tbat  purpose,  and  still  be  wholly  nnwill- 
Ing  to  enter  Into  a  corporation,  firm,  or 
partnership  for  tbe  panrase  of  growing  to- 
matoes. The  two  enterprises  are  separate 
and  distinct.  Tbe  new  enterprise  enlarged 
tbe  original  undertaking  and  added  new 
responsibilities  and  new  hazards  upon  the 
parties.  Therefore  tbe  parties  could  not 
force  Simpson  against  his  will  to  go  Into  the 
business  of  growing  tomatoes,  and  be  Is  not 
liable  for  the  debts  incurred  In  carrying  out 
tbat  enterprise. 

Tbe  record  tn  this  case  is  long,  and  many 
witnesses  were  examined  and  cross-examined 
at  length  by  counsel  for  tbe  respective  par- 
ties ;  but  we  think  we  have  in  the  foregoing 
(pinion  set  out  substantially  tbe  testimony 
bearing  upon  tbe  relation  of  tbe  parties  to 
each  other,  and  have  carefully  considered  tbe 
facts  as  applicable  to  the  law  bearing  upon 
them. 

We  are  of  the  opinion  tbat  tbe  decree  of 
the  chancellor  should  be  affirmed:  and  It 
Is  so  ordered. 


0.  M.  JOHNSON  SAND  &  GRAVEL  CO.  et 

aL  T.  QUARLES,  (No.  101.) 

(Supreme  Ck>uTt  «f  Arkansas.    Jan.  10,  191S.) 

1.  Natiqabue  Watebs  $=336— Ownebshif  or 
Sttbueboxd  Laitd. 

The  state  is  the  owner  of  lands  under  its 
navigable  waters  between  high-water  marks. 

[Ed.  Note. — For  other  eases,  see  Navigable 
Waters,  Cent  Dig.  H  180-200;  Dec.  Dig.  «=> 
36.] 

2.  NAVIOABI.B  Watebs  «=»3&— Right  ow  Ri- 

PABIAN    OWNEB   TO    REUOVE    SaND  —  STAT- 
UTES. 

Acts  1907,  p.  8S6,  granting  to  riparian 
owners  on  the  Mississippi  river  the  exclusive 
right  to  remove  sand  and  gravel,  for  private  use 
or  for  sale  as  an  article  of  commerce,  from  the 
beds,  sand  bars,  and  towbeads  formed  in  the  riv- 
er in  front  of  his  lands,  to  the  thread  of  the 
aitream,  has  been  repealed,  on  account  of  their 
complete  inconsistency,  by  Acts  1913,  p.  lOSS, 
expressly  repealing  au  laws  in  conflict  and  mak- 
ing it  unlawul  for  any  corporation  or  person  to 
take  sand  and  gravel  from  any  sand  and  grav- 
el bar  of  any  navigable  stream  without  not^ying 
the  Attorney   General,  and,  upon  his  consent, 

eoying  tbe  state  treasury  a  pnce  per  yard,  ana 
y  'Acts  1916,  p.  632,  making  it  unlawful  for 
any  person,  corporation,  or  association  to  take 
■and  or  gravel  from  the  beds  or  bars  of  naviga- 
ble rivers  and  highways  without  first  procuring 
the  consent  of  the  Attorney  General  and  agree- 
ing in  writing  to  pay  a  designated  price  per 
cnbic  yard  and  report  monthly  to  the  Attorney 
General  an  itemized  verified  statement  of  the 
amount  taken,  making  it  a  misdemeanor  to  re- 
move sand  or  gravel  without  the  Attorney  Gen- 
eral's consent,  an  act  limited,  by  its  third  sec- 
tion, to  persona  taking  sand  or  graval  for  com- 


merdal  purposes,  and  not  to  those  removing  it 
for  personal  or  private  use. 

WEd.   Note.— For  other  cases,  see  Navigable 
aters.  Cent.  Dig.  «  21,  53,  S,  103,  112,  117, 
127,2^244;   Dec.Dig.  <&=»39.] 

8.  Navioab£e   Waters   <S=>37— Tbusteeship 

OF  Statb— Delbqatioit. 

A  state  cannot  delegate  its  trnsteeship  for 
the  public  in  disposing  of  its  navigable  waters 
and  tbe  beds  thereof. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §f  201-226,  285;  Dec.  Dig. 
«=37.] 

4.  Navigable  Watebs  9=>S7  —  Gbant  of 
Pbivh^ob  to  Utilizb  Bed— Withdbawai- 
Where  the  state  by  statute  granted  to  ri- 
parian owners  on  the  Mississippi  river  tlie  ex- 
clusive right  to  take  and  sell  sand  and  gravel 
from  the  beds  adjoining  the  shore  lands,  with- 
out granting  any  such  right  to  riparian  owners 
along  other  navigable  streams,  such  grant  was, 
at  most,  a  privilege,  subject  to  withdrawal  at 
any  time. 

(Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ii  201-226,  285;  Dec.  Dig. 
<S=»37.] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty;  W.  G.  Dinning,  Special  Judge. 

Suit  by  Clarence  Quarles  against  tbe  O.  M. 
Johnson  Sand  &  Gravel  Company,  in  which 
the  State  intervened',  by  Wm.  L.  Moose,  At- 
torney General.  From  rulings  on  demurrers 
and  a  judgment  based  thereon,  tbe  defend- 
ant and  the  Intervener  appeaL  Reversed  and 
remanded,  with  dlrectlona 

Wm.  L.  Moose,  Atty.  Gen.,  Jno.  P.  Streepey, 
Asst  Atty.  Gen.,  and  R.  W.  Wilson,  of  Monti- 
cello,  for  appellants.  Andrews  &  Burke,  of 
Helena,  for  appellee. 

KIRBY,  J.  Clarence  Quarles,  the  owner  of 
certain  lands  on  the  Mississippi  river, 
brought  this  suit  against  the  sand  and  gravel 
company  for  sand  and  gravel  taken  from  the 
bed  of  the  Mississippi  river  between  his  shore 
lands  and  the  thread  of  the  stream,  claim- 
ing to  be  the  owner  of  said  sand,  with  tbe 
exclusive  right  to  remove  and  sell  same  un- 
der Act  348  of  tbe  Acts  of  1907  of  tbe  Gen- 
eral Assembly  of  Arkansas. 

The  defendant,  the  sand  and  gravel  com- 
pany, demurred  to  the  complaint  and  -  spe- 
cially demurred,  alleging  that  said  act  was 
repealed  by  Act  2C5  of  the  1913  session  and 
Act  138  of  the  1915  session  of  the  Legisla- 
ture, and  that  it  was  void,  being  in  violation 
of  sections  18  and  19,  art  2,  of  the  Consti- 
tution. 

The  state  of  Arkansas  filed  an  interven- 
tion and  a  general  demurrer,  and  specially 
demurred  to  the  complaint  for  the  same  rea- 
sons set  out  by  tbe  defendant,  and  as  a  fifth 
ground  alleged  the  said  act  of  1007  was  in- 
valid, because  the  bed  of  the  navigable  stream 
belonged  to  tbe  state  in  trust  for  the  people, 
and  the  Legislature  was  without  power  to 
delegate  the  trust  It  alleged  its  ownership 
of  tbe  sand  and  gravel,  that  same  had  been 
taken  by  the  appellant  the  C.  M.  Johnson 
Sand  &  Gravel  Company,  which  was  Indebted 
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to  It  In  tbe  mm  of  $5,000,  on  account  there- 
of. 

The  defendant  sand  and  gravel  company 
interposed  a  demurrer  to  the  state's  com- 
plaint The  court  OTerruled  the  demurrers 
of  C.  M.  Johnson  Saod  &  Gravel  Company 
and  of  the  intervener,  tbe  state  of  Arkansas, 
to  the  complaint  of  the  plaintiff,  and  sus- 
tained the  demurrer  of  the  defendant,  the 
sand  and  gravel  company,  to  the  complaint 
of  the  intervener  and  the  defendant,  C.  M. 
Johnson  Sand  &  Gravel  Company,  and  the 
intervener,  the  state  of  Arkansas,  declined 
to  plead  farther,  and  the  complaint  of  the 
Intervener  was  dismissed,  and  judgment  ren- 
dered against  the  defendant,  C.  M.  Johnson 
Sand  &  Gravel  Company,  from  which  rulings 
these  appeals  were  prosecuted. 

Act  No.  348  of  the  Acts  of  1907  grants  the 
exclusive  right  to  remove  sand  and  gravel  for 
private  use  or  for  sale  as  an  article  of  com- 
merce from  the  beds,  sand  bars,  and  tow- 
heads  formed  in  the  Mississippi  river  to  the 
riparian  owner  in  front  of  whose  lands  such 
sand  and  gravel  may  be  found  to  the  middle 
thread  of  the  stream,  and  provides  that  the 
right  granted  shall  not  be  exercised  in  such 
manner  as  to  Interfere  with  the  use  of  the 
stream  as  a  public  highway. 

The  Legislature  of  1913,  by  Act  No.  265, 
makes  it  unlawful  for  any  corporation  or 
person  to  take  sand  and  gravel  from  any 
sand  and  gravel  bar  of  any  navigable  stream 
in  the  state  without  notifying  the  Attorney 
General,  and  upon  his  consent  paying  Into 
the  state  treasury  a  certain  price  per  yard 
for  the  gravel  taken;  the  money  realized 
from  the  sale  to  be  placed  to  the  credit  of 
the  general  revenue  fund.  Said  act  spedally 
repeals  all  laws  in  conflict 

The  Legislature  of  1915,  by  Act  138,  enti- 
tled "An  act  to  protect  the  beds  and  bars  of 
navigable  streams  and  lakes  in  the  state  of 
Arkansas,"  made  it  unlawful  for  any  person, 
firm,  company,  corporation,  or  association 
of  persons  to  take  sand  or  gravel  from  the 
beds  or  bars  of  navigable  rivers  and  high- 
ways of  the  state  without  first  procuring  the 
consent  of  the  Attorney  General  and  agree- 
ing in  writing  to  pay  therefor  the  designated 
price  per  cubic  yard  and  report  monthly  to 
tbe  Attorney  General  an  itemized  verified 
statement  of  the  amount  taken.  This  act 
makes  it  a  misdemeanor  to  remove  the  sand 
or  gravel  without  the  consent  of  the  Attorney 
General.  Tbe  act  prescribes  the  punishment 
for  its  violation  and  authorizes  the  Attorney 
General  to  bring  suit  to  recover  the  price  of 
any  sand  or  gravel,  etc.,  taken  and  not  paid 
for  in  accordance  with  its  terms.  Section  8 
of  this  act  limits  its  provisions  to  such  per- 
sons and  corporations  as  shall  take  sand  or 
gravel  for  commercial  purposes,  and  it  does 
not  apply  to  those  who  remove  It  for  per- 
sonal or  private  use. 

[1]  It  Is  no  longer  questioned  that  the 
state  Is  the  owner  of  the  lands  under  the 
navigable  waters  within  this  state  and  be- 


tween the  high-water  marks,  and  said  Act 
265  of  the  Acts  of  the  Genenil  Assembly  of 
1913,  autborlzii^  the  sale  of  sand  and  gravel 
upon  the  restriction  provided,  has  been  held 
a  valid  enactment  State  ex.  reL  Attorney 
General  ▼.  Southern  Sand  ft  Material  Co., 
113  Ark.  149,  167  S.  W.  864.  It  wa«  there 
decided  that  the  state  hAi  the  title  or  rights 
as  a  trustee  for  Its  dtizens,  and  that  tbe  dis- 
posal by  sale  of  sand  and  gravel  in  the  bed 
of  a  navigable  stream  waa  not  a  relinquish- 
ment of  the  state's  c<Hitrol  over  the  oommoa 
property,  and  did  not  Impair  tbe  rights  of 
common  enjoyment  nor  Interfere  with  navi- 
gation; that  the  sale  of  the  sand  and  gravel 
as  provided  was  not  a  tax,  but  a  method  of 
utilizing  tbe  common  property  of  the  state 
for  the  benefit  of  the  citizens.  It  was  there 
said: 

"Now,  the  state  cannot  delegate  its  trustee- 
ship by  disposing  of  navigable  waters  or  beds 
thereof;  for  one  Legislature  might  resume  a 
power  which  has  been  surrendered  by  its  pred- 
ecessor. •  •  •  The  bed  of  the  stream  being 
held  by  the  sovereign  for  tbe  benefit  of  the  citi- 
zens, that  right  may  be  enjoyed  in  the  way  that 
the  lejfialative  branch  of  government  may  deter- 
mine for  the  benefit  of  the  public,  and  it  is  not 
inconsistent  with  tbe  pnbUc  use  to  require -those 
who  actually  take  sand  and  gravel  to  pay  for 
it  so  that  the  benefits  may  be  diffused  among  all 
the  people  of  the  state." 

[2]  It  cannot  be  denied  that  said  special 
act  of  1907  grants  the  exclusive  right  to  take, 
use,  and  sell  sand  and  gravel  from  the  bed 
of  the  Mississippi  river  to  the  riparian  own- 
er In  front  of  whose  lands  such  sand  and 
gravel  may  be  found,  but  the  provisions  of 
said  acts  of  1913  and  1915  are  both  inconsist- 
ent with  and  repugnant  to  the  provisions  of 
said  special  act  of  1907 ;  the  act  of  1913  ex- 
pressly repealing  all  laws  In  conflict 

[I,  4]  The  state  cannot  delegate  Its  trustee- 
ship in  di^KMing  of  navigable  waters  or  bed3 
thereof  as  said  In  State  v.  S.  Sand  ft  Mate- 
rial Co.,  supra,  where  it  was  held  that  said 
act  was  but  a  method  of  utilizing  the  common 
property  of  the  state  for  the  benefit  of  the 
citizens.  Conceding  without  deciding  that 
the  state  could  grant  the  exclusive  right  to 
the  riparian  owners  of  lands  on  the  Mlasl»- 
slpiA  river- to  take  and  sell  sand  and  gravel 
from  the  beds  thereof  adjoining  the  shore 
lands  without  granting  any  sudi  right  to 
other  owners  along  navigable  streams,  it  was, 
at  most  but  a  privilege,  the  grant  of  which 
could  be  withdrawn  at  any  time.  By  said 
acts  of  1913  and  1915  the  Legislature  pro- 
vided an  exclusive  method  for  the  sale  and 
disposition  of  the  sand  and  gravel  in  all'  the 
navigable  streams  of  the  state,  and  made 
it  unlawful  to  take  any  sand  and  gravel 
therefrom  for  sale  otherwise  than  as  pro- 
vided. These  later  acts  cover  the  entire  sub- 
ject-matter to  which  they  relate  and  mani- 
fest an  intention  to  abrogate  the  privilege 
granted  by  the  special  act  since  the  provi- 
sions of  said  special  act  cannot  stand  with 
the  others,  being  Inconsistent  with  and  re- 
pugnant thereto^     Hampton  t.  Bl(^e7,   88 
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Ark.  327,  114  S.  W.  707;  Western  TJn,  TeL 
Co.  ▼.  State,  82  Ark.  302,  101  8.  W.  745; 
TTnlted  States  y.  OlalllD,  97  U.  S.  546,  24  L. 
Ed.  1062. 

It  follows  tbat  tbe  court  erred  In  aver- 
mllng  the  demurrers  to  the  plaintiff's  cont- 
plalnt  and  In  snstaijilng  tbe  demurrer  ot  O. 
M.  Johnson  Sand  ie  Gravel  Company  to  the 
state's  complaint  as  Intervener. 

For  tills  error  the  jndgment  Is  reversed, 
and  the  canse  remanded,  with  directions  to 
sustain  the  demurrers  of  both  the  sand  and 
sravel  compcmy  and  the  state  to  the  com- 
plaint of  plaintiff,  and  to  overrule  the  de- 
mnrm  of  defendant  sand  and  gravel  com- 
pany to  tbe  Intervener's  complaint,  and  for 
fnrtber  proceedings  according  to  law. 


SCUIXIN  et  aL  ▼.  THOMASON.     (No.  HI.) 
(Supreme  C>>nrt  of  Arkansas.    Jon.  17,  1910.) 

MASiut  AifD  Sexvart  CsslS?— Injubt— Neo- 
uoEMca  OF  RAnaoAs — Movxmkrt  ofTbaht. 
In  an  action  for  the  death  of  a  brakeman 
on  defendant's  train,  where  It  might  be  found 
that  the  deceased  was  walking  along  the  running 
board  of  a  tank  car  with  his  lantern,  and  that 
the  jerk  or  movement  of  tbe  train  in  spotting 
tbe  tender  for  a  tank  threw  him  off,  so  that 
he  fell  under  the  trucks  and  was  killed,  the  tak- 
ing up  of  the  alack  of  the  train  was  not  a 
movement  of  the  train,  within  the  rule  requiring 
a  signal  of  three  blasts  to  be  given  to  indicate 
tbe  backing  of  tbe  train  when  standing,  so  that 
there  was  no  negligence  In  such  respect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §J  269,  270,  278,  274,  277, 
278;  Dec.  Dig.  ^137.] 

Appeal  from  Clrcalt  Court,  Carroll  Coun- 
ty;  }.  S.  Maples,  Judge. 

Action  by  A  B.  Thomason,  administrator, 
against  John  Scullln  and  others,  receivers 
of  the  Missouri  ft  North  Arkansas  Railroad 
Company.  Judgment  for  plalntilT,  and  de- 
fendants appeaL  Reversed,  and  cause  dis- 
missed. 

W.  B.  Smith.  J.  Merrick  Moore,  and  H.  M. 
Trleber,  all  of  Little  Bock,  for  appellants. 
H.  A  Gardner,  of  Monett,  Ma,  for  appellee. 

Mcculloch,  a  j.  tus  is  an  action  to 
recover  damages  on  account  of  injuries  sus- 
tained by  reason  of  the  death  of  plaintiff's 
Intestate  while  working  as  brakeman  In  the 
service  of  the  receivers  of  the  railroad  com- 
pany. Tlie  train  on  which  plaintiff's  intestate 
was  working  was  being  operated  in  Inter- 
state traffic,  and  plaintiff's  catise  of  action, 
if  any  existed,  is  based  upon  the  federal 
statute  regulating  the  liability  of  railroad 
employers,  l^ere  was  a  Judgment  below  in 
plalntUTs  favor,  and  the  defendants  have  ap- 
pealed. 

Plaintiff's  Intestate,  Lee  Thomason,  was 
bead  brakeman  on  a  freight  train,  and  was 
killed  about  midnight  at  Everton,  a  station 
tn  Boone  county.  Ark.  There  was  a  tank 
at  tbe  station,  and  the  train,  as  It  came  to 
tlie  station,  was  stopped  at  tbe  tank  for  tbe 


purpose  of  taklag  water.  Staorfly  thereafter 
Tbomason's  dead  body  was  found  under  tbe 
front  trucks  of  an  oil  tank  car,  which  was 
the  second  car  back  of  tbe  engine.  Tbe  con- 
ductor of  the  train,  who  was  introduced  as 
a  witness  by  plaintiff,  testified  that  when  the 
train  stopped  at  the  tank  be  got  out,  as 
usual,  for  the  purpose  of  walking  up  along- 
side of  tbe  train  to  make  a  casual  examina- 
tion as  to  tbe  condition  of  tbe  train,  and 
that  in  making  this  examination  be  found 
the  body  of  Thomason,  as  before  stated.  He 
testified  that  the  last  time  he  saw  Thomason 
was  at  St  Joe,  the  last  station  at  which  the 
train  was  stoi^)ed  before  reaching  Everton. 
There  was  no  direct  testimony  showing  how 
Thomason  canw  to  bis  death,  but  the  plalu- 
tiff  introduced  two  witDesses,  whose  testi- 
mony traded  to  show  that  he  fell  from  tbe 
train  wblle  tbe  train  was  being  "spotted" 
for  tbe  water  tank.  The  two  witnesses  were 
men  who  were  out  in  front  of  a  house  a 
short  distance  from  the  tank,  and  they  tes- 
tified that  as  tbe  train  approached  the  tank 
they  saw  the  light  of  a  lantern  moving 
along  the  side  of  the  oil  tank  car,  which  was 
a  short  distance  behind  the  engine.  They 
could  not  see  tbe  man  holding  the  lantern, 
but  could  tell  from  the  movement  that  it  was 
In  the  hands  of  some  person  moving  along 
the  side  of  tbe  tank  car.  They  saw  the  re- 
flection of  the  light  on  the  side  of  the  oil 
tank  and  on  the  end  of  tbe  boxcar  in  front 
They  testified  that  the  train,  came  to  a  stop, 
and  immediately  moved  slightly  backward 
and  then  forward,  and  that  as  this  move- 
ment was  made  they  saw  the  lantern  fall 
from  the  side  of  the  car.  The  testimony  of 
those  two  witnesses  justifies  the  inference 
that  Thomason  was  walking  along  the  run- 
ning board  on  the  tank  car  with  his  lantern 
in  his  hand,  and  that  the  jerk  or  movement 
of  tbe  train  threw  him  off,  and  that  he  fell 
under  the  trucks  and  was  killed.  The  tes- 
timony also  warrants  the  finding  that  no 
signal  was  given  of  tbe  movement  of  tbe 
train,  and  the  plaintiff  contends  that  this 
was  in  violation  ctf  one  of  the  rules  of  the 
company,  which  provides  that  a  signal  of 
three  blasts  is  to  be  given  to  indicate  the 
backing  of  the  train  when  standing.  It  is 
not  contended  that  there  was  negligence  in 
any  other  respect,  and  it  must  be  conceded 
that,  unless  the  rule  just  referred  to  ap- 
plied  to  the  movement  of  the  train  when 
"spotting"  the  tender  at  the  tank,  there  was 
no  negligence  of  the  trainmen  which  would 
render  the  defendants  liable  In  this  case. 

We  are  of  the  opinion  that  according  to 
the  undisputed  evidence  In  this  case  the  train 
was  not  being  moved  within  the  meaning  of 
the  rules  which  require  the  giving  of  signals. 
The  only  testimony  on  tbe  subject  was  ad- 
duced by  tbe  plaintiff,  and  tbe  testimony  of 
each  of  tbe  three  witnesses  who  testified  on 
that  subject  (Including  the  conductor)  shows 
that  the  train  was  not  being  moved,  but  that 
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merely  the  slack  was  being  taken  up  In  the 
effort  to  "spot"  the  tender  of  the  engine  at 
the  spout  of  the  tank.  The  conductor  testi- 
fied that  he  was  in  the  caboose  when  the 
train  came  to  a  stop  at  the  tank,  and  that 
there  was  no  other  movement  of  the  whole 
train.  He  said  that  the  caboose  did  not  move 
at  all.  The  other  two  witnesses  merely  said 
that  the  train  was  being  lined  up  or  "spot- 
ted" at  the  tank,  and  that  when  It  first 
stopped  there  was  a  backward  movement, 
and  then  a  forward  movement,  without  sig- 
nals being  given.  Viewing  this  testimony  in 
its  strongest  light.  It  does  not  warrant  the 
inference  that  the  train  was  being  moved 
about,  except  that  the  slack  was  being  taken 
up  and  a  slight  movement  forward  to  connect 
the  spout  of  the  tank  with  the  tender  of  the 
engine  so  as  to  take  water.  The  testimony 
of  one  of  the  witnesses  on  this  point  is  as 
follows: 

"Q.  Now,  as  you  stood  there  watching,  did 
the  train  stop,  or  did  the  train  go  through  the 
station?  A.  Stopped  there.  Q.  Did  it  come  to 
a  full  stop?  A.  I  couldn't  tell  for  sure.  It 
stopped  there  to  take  water,  and  of  course  they 
come  to  the  full  stop  for  that  purpose.  Q.  As 
you  noticed  it  did  stop?  A.  Yes;  it  stopped 
there  right  smart  little  while.  Q.  Now  then, 
what  did  it  do  after  it  stopped?  A.  I  couldn't 
tell  you,  I  went  to  bed.  Q.  But  before  you  went 
to  bed,  while  you  were  out  there,  when  the  train 
stopped,  wliat  occurred  immediately  after  it 
stopped,  or  soon  after?  A.  Never  noticed  any- 
thing unusual.  I  saw  a  light  behind  the  engine 
drop  down,  but  I  just  supposed  it  was  a  brake- 
man  or  conductor.  *  •  *  Q.  What  was  done 
just  before  the  light  went  down?  A.  The  only 
thing  I  noticed,  it  seems  that  the  engine  didn't 
get  quite  stopped,  lined  up — didn't  get  quite 
lined  up  for  the  stop,  and  it  seemed  he  moved 
bis  engine.  Q.  Which  way?  A.  I  couldn't  say ; 
I  couldn't  tell  in  the  dark ;  I  couldn't  tell  wheth- 
er it  was  moved  backward  or  forward.  Q.  What 
did  you  hear,  Mr.  Cooper?  A.  I  heard  a  noise 
as  if  the  slack  was  taken  up  in  the  cars.  Q. 
Tell  the  jury  what  you  understand  by  slack. 
A.  The  slack  of  a  train  is  the  slack  in  those 
drawbars,  and  when  the  engine  takes  up  slack 
it'  makes  a  rattling  noise.  Q.  Yon  heard  the 
rattling  noise,  and  it  seemed  as  though  they  were 
taking  slack?  A.  Yes.  Q.  At  what  time,  did 
you  say?  A.  Well,  just  about  that  time  the  light 
dropped  off  the  car ;  it  seems  that  the  light  drop- 


ped just  as  the  slack  of  the  train  was  moving 
one  way  or  the  other ;  I  don't  know  whidi  wa.v 
that  slack  was  taken.  Q.  You  heard  the  noise, 
and  just  at  that  time  you  saw  the  light  drop 
down?  A.  The  best  I  remember,  the  light  droi)- 
ped  just  prior  to  the  noise  I  heard,  I  couldn't 
teU  what  become  of  the  light" 

The  testimony  of  the  other  witness  on  tills 
subject  was  as  follows: 

"Q.  Now,  you  say  that  it  seems  tiiey  didn't 
quite  make  the  right  kind  of  a  stop  at  the  wa- 
ter tank.  Could  you  see  anything  about  that? 
A.  No,  sir.  Q.  You  couldn't  tell  whether  they 
were  at  the  right  place,  could  you?  A.  I  could 
just  see  the  bulk  of  the  cars.  Q.  And  it  jast 
seems  that  they  didn't  stop  right?  A.  Yes,  sir. 
Q.  That  is  just  guesswork ;  you  didn't  know 
about  that?  A.  No.  Q.  You  said  it  seemed  as 
if  he  couldn't  go  forward,  and  that  he  took  up 
the  slack  j  yon  heard  a  noise — heard  both  noises? 
A.  Yes,  sir.  Q.  You  can  tell  the  difference?  A- 
I  can  tell  when  they  take  slack  or  go  forward. 
Q.  You  could  tell  from  the  noise  when  they 
went  forward  or  baclcward?  Now,  you  say 
that  they  went  backwards,  and  you  saw  this 
light  go  down,  all  occurred  at  the  same  time — 

i'list  instantly  with  the  backing  of  the  cars  the 
ight  went  down?    A.  Yes,  sir." 

The  statement  of  the  conductor  Is  that  the 
caboose  was  not  moved  at  all  after  they  stop- 
ped at  the  tank,  and  it  necessarily  results 
from  his  testimony,  if  true,  that  there  was  no 
movement,  except  that  the  cars  at  the  front 
end  of  the  train  were  moved  In  taking  up  the 
slack,  and  perhaps  a  slight  forward  move- 
ment to  connect  with  the  spout  of  the  tank. 
It  is  clear,  we  think,  that  this  does  not  come 
within  the  rule,  as  the  train  was  not  being 
put  In  motion.  Those  rules  were  adopted  to 
govern  the  movements  of  trains,  and  not  to 
require  signals  of  the  Jerks  incident  to  stop- 
ping at  a  given  point.  Such  movements  are 
necessarily  incident  to  the  operation  of 
trains,  and  are  among  the  ordinary  dangers, 
the  risk  of  whlqh  the  employ^  assume  when 
they  take  service.  Nothing  is  proved  In  this 
case  which  supports  a  charge  of  negligence 
against  those  who  were  operating  the  train. 

This  being  true,  the  judgment  of  the  trial 
court  Is  vrtthout  any  evidence  to  sustain  it, 
and  It  Is  therefore  reversed,  and  the  cause  Is 
dismissed. 
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BAKEH  ▼.  CBOSBYTON  SOUTHPLAINS  B. 

CO.     (No.  243S.) 

(Supreme  Court  of  Texas.    Jan.  26,  1916w) 

CouitTB  4s»480 — Jtibisdiotion  —Injunction 
Against  E<xbo<ttion— Statutes. 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  4653,  providing  that  injunction  to  stay 
aecation  on  a  judgment  Bhall  be  returnable  to 
and  tried  in  the  court  where  such  judgment  was 
rendered,  the  district  court  is  without  jurisdic- 
tion to  tiry  the  issues  in  a  suit  to  enjoin  execu- 
tion on  a  judgment  of  the  county  court;  it  not 
affirmatively  appearing  that  the  judgment  is 
void  or  that  the  property  attempted  to  be 
levied  on  is  exempt. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent. 
Dig.  {$  1270-1278;   Dec.  Dig.  «=9480.] 

Error  to  Court  of  drll  A{>peal8  of  Seventh 
Supreme  Judicial  District 

Suit  by  the  Crosbyton  Southplalns  Ball- 
road  Company  against  J.  A.  Baker  for  in- 
jtmction.  Judgment  for  plaintiff  was  affirmed 
by  the  Court  of  Civil  Appeals  (146  S.  W.  569), 
and  defendant  brings  error.  Beversed  and 
rendered. 

R.  A  Sowder,  of  Lubbock,  and  Cooper, 
Merrill  A  Lumpkin,  of  Houston,  for  plaintiff 
in  error.  W.  D.  Benson,  of  Lub^k,  for  de- 
fendant in  error. 

TANTIS,  X     J.  A.  Baker,  the  plaintiff  In 
error,   secured   a   Judgment   In   the   county 
court  of  Lubbock  county,  against  the  Crosby- 
ton  Southplalns  Railroad  Company,  defend- 
ant In  error  herein.    A  portion  of  the  Judg- 
ment was  paid.    Baker  tansed  to  be  issued 
an  execution  out  of  said  county  court  tn  his 
favor,  and  was  threatening  to  levy  it  upon 
the  property   of  the  said  Crosbyton   South- 
plains  Ballroad  Company,  defendant  In  er- 
ror.   The  latter  ^applied  to  the  district  court 
of  labbock  county  for  a  temporary  injunc- 
tion to  restrain  the  levy  of  said  execution 
from  the  county  court    The  injunction  was 
granted  by  and  made  returnable  to  the  dis- 
trict court,  and  an  order  entered  restraining 
the  officers   from    levying    said    execution. 
From  this  order  an  appeal  was  prosecuted 
to  the  Honorable  Court  of  Civil  Appeals  for 
the  Seventh   District      By   said    court   the 
Judgment  of  the  district  court,  which  grant- 
^  said  restraining  order,  was  affirmed.     A 
writ  ol  error  was  granted  by  this  court  upon 
the  qoestioo,  which   is   controlling  in   the 
ease,  as  to  the  jurisdiction  of  the  district 
ronrt  to  hear  and  determine  the  controversy 
as  to  the  merits  of  the  Injunction. 

The  UtigaKon  arose  In  this  way:  The 
Cwsbyton  Southirfalns  Railroad  Company, 
defendant  in  error,  brought  a  condemnation 
salt  against  J.  A  Baker,  who  is  the  plaintiff 

I  u^  *°  *^^  *"**•  *"  *^®  county  court  of 
f«W)ock  connty,  to  ctmdemn  part  of  lots  6, 
J.  8,  »,  10, 11,  and  12  In  block  33  of  the  Over- 
iM  addition  to  the  town  of  Lubbock,  In  Lub- 
oock  county,  Tex.  for  right  of  way  purposes. 
me  Judgment  of  the  county  court  was,  in 


effect  that  the  lots  were  condemned  for 
right  of  way  purposes  as  prayed  for,  and  J. 
A.  Baker  was  given  a  Judgment  against  the 
said  railroad  company  in  the  sum  of  $1,760 
as  damages.  The  Judgment  also  provided 
that  the  sum  of  $973.60  should  be  retained  in 
the  registry  of  the  county  court  to  pay  and 
satisfy  a  vendor's  lien  note  owed  by  J.  A. 
Baker  to  E.  P.  Watts.  The  railroad  com- 
pany paid  to  J.  A.  Baker  upon  said  Judg- 
ment the  sum  of  $664.52,  but  did  not  deposit 
in  the  registry  of  the  court  the  amount  called 
for  as  a  deposit  by  said  Judgment  to  pay  the 
said  note  held  by  E.  P.  Watts.  At  the  time 
the  Judgment  was  rendered  in  the  county 
court,  the  Watts  note  had  been  placed  in  the 
hands  of  an  attorney  for  collection,  and  at- 
torney's fees  were  due  thereon,  but  for  some 
reason  were  not  taken  into  account  in  ren- 
dering the  county  court  Judgment  Watts 
was  not  a  party  to  the  suit  in  the  county 
court  In  due  time  he  filed  a  suit  In  said 
district  court  on  said  vendor's  Hen  note 
agaiost  J.  A.  Baker,  the  plaintiff  in  error, 
to  recover  the  amount  of  said  note.  Interest 
and  attorney's  fees.  He  also  prayed  for  a 
foreclosure  of  his  lien.  The  Crosbyton 
Southplalns  RaUroad  Company  was  made  a 
party  defendant  in  said  suit  by  Baker.  In 
this  state  of  the  litigation.  Baker  caused  the 
execution  to  issue  out  of  the  county  court 
on  the  Judgment  which  had  been  rendered 
in  his  favor  therein.  The  injunction  sued 
out  in  the  district  court  by  said  railroad 
company  was  to  restrain  the  levy  of  this  ex- 
ecution. There  was  no  allegation  by  the 
railroad  company  in  its  application  for  in- 
junction charging  that  the  judgment  of  the 
county  court  was  void,  or  that  the  property 
about  to  be  levied  upon  was  for  any  legal 
reason  not  subject  to  levy  and  sale  under 
the  execution.  The  only  charge  is  that  the 
judgment  is  not  large  enough  in  amount  to 
satisfy  the  attorney's  fees  on  the  said  Watts 
note,  of  which  no  account  was  taken  in  the 
trial  in  the  county  court  and  that  the  execu- 
tion Is  about  to  be  levied  upon  the  rolling 
stock  of  the  railroad  company. 

We  think  the  Court  of  Civil  Appeals  erred 
In   affirming   the   judgment  of  the   district 
court.     The  latter  court  was  without  Juris- 
diction to  try  the  issues  Involved  in  tbe  in- 
junction suit     .It  had  Jurisdiction  to  issue 
the  writ  of  injunction,  but  its  duty  was  to 
make  it  returnable  to  the  county   <*^^  V* 
which  the  judgment  was  rendered.     Artvcie 
4653,  Vernon's  Sayles'  Texas  Civil  Statutea 
1914,  provides  tliat: 

•'Writs  of  injunction  granted  to  5^„^J**^;?^ 
ings  in  a  suit,  or  execution  on  »  ^^^^^^rt  Tirt^ 
be  returnable  to  and  tried  in  \^<=5?  ^^^St- 
such  suit  is  pending,  or  such  judgmewt  ■mam  star 
dered.    •    •     •" 

This   statute    commanded  that,  -mfima.  ^le 
district  court   Issued  its  writ  oC  tojnu^A^ 
it  should  make  It  *et\iTiiBble  to  1" 
court  wliere  tlie  judgment  wlU^ 
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attack  by  It  bad  be«a  rendered.  By  ImpUca- 
tion  It  derived  the  district  court  of  Jurisdic- 
tion to  do  more,  ezdept  In  cases  where  the 
judgment  of  the  conntr  court  la  void  upon 
Its  face,  or  where  It  appears  afflrmatlTely 
from  the  record  that  such  judgment  is  void, 
or  that  the  property  attempted  to  be  levied 
upon  is  exempt  from  such  levy,  or  Is  owned 
by  persons  not  parties  to  the  judgment 
Cotton  V.  Rea,  106  Tez.  220,  183  &  W.  2; 
Moore  v.  Vogt,  127  8.  W.  284;  Lincoln  v. 
Anderson,  51  S.  W.  278 ;  Wheeler  v.  Powell, 
114  S.  W.  689;  B^l  V.  Tork,  48  S.  W.  88; 
and  Texas  &  Padftc  Hallway  Co.  v.  Butler, 
62  Tex.  Civ.  App.  827,  135  S.  W.  1064.  If 
the  rule  were  otherwise,  It  would  result  in 
conflicts  of  judgments  in  trial  courts,  and 
in  interminable  confusion.  The  remedy  for 
an  erroneous  judgment  Is  by  direct  appeal, 
and  not  by  application  to  another  trial  court 
for  restraiht  of  the  judgment  by  injunction. 

This  holding  is  not  in  conflict  with  the 
cases  of  Leachman  v.  Cappe  &  Canty,  88 
Tex.  680,  86  S.  W.  250,  and  Van  Hatcllff  v. 
QOl,  72  Tex.  481,  10  S.  W.  578,  where  in 
each  case  the  proceeding  was  to  protect  the 
homestead  which  was  exempt  from  forced 
■ale.  In  such  cases  the  parties  do  not  sue 
to  enjoin  tibe  execution  of  the  judgment  in 
the  sense  of  seeking  to  impair  or  destroy 
the  judgment,  but  only  sue  to  prevent  the 
levy  upon  and  sale  of  the  property  belong- 
ing to  them,  because  such  property  in  no 
event  could  be  subject  to  sale  under  any  exe- 
cution, however  valid  the  judgment  upon 
whidt  It  issued  might  be. 

The  district  court  being  without  jurisdic- 
tion to  hear  and  determine  the  merits  of  the 
injunction,  it  follows  that  the  judgment  of 
the  Court  of  Civil  Appeals,  which  affirmed 
the  judgment  of  the  trial  court,  should  be 
reversed.  The  petition  for  writ  of  injunc- 
tion presents  no  valid  ground  for  a  stay  of 
execution,  and  the  judgment  of  the  district 
court  should  be  here  reversed  and  reudered 
in  favor  of  the  plaintiff  in  error,  and  It  is, 
accordingly,  so  ordered. 

HAWKINS,  J.  I  concur  in  the  result,  and 
also  in  the  reasoning  upon  which  it  Is  rested, 
including  the  applicaticMi  made  of  article 
4663;  but  I  do  not  think  this  case  calls  for 
a  decision  as  to  whether  said  statute  does 
or  does  not  ap^y  where  the  judgment  under 
which  the  execution  issued  is  void,  etc,  and 
upon  that  point  I  express  no  opinion. 


GALVESTON,  H.  *  S.  A.  RY.  00.  ▼.  DICK- 
ENS.   (No.  2768.) 
(Supreme  Court  of  Texas.    Jan.  26,  1816.) 

1.  Appeai.  and  Error  <t=»811— AnVAWCEMBNT 
OF  Case— Gbodndb— CoNFEBStow  of  Error. 
A  confession  of  error  after  the  granting  of 
a  writ  of  error  does  not  justify  the  advancement 
and  benrinj;  of  the  case  in  the  Supreme  Court 
out  of  its  regular  order  upon  the  docket,  since, 
as  it  is  the  duty  of  the  court  to  determine  all 


questions  correctly,  a  confession  of  error  cannot 
SKiUtate  a  decision  ot  the  case,  tiie  only  groand 
for  advancement  on  the  docket. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i{  8181-3184;  Dec.  Dig.  «=> 
811.] 

2.  Appeal  and  Ebbob  «=»811— ADVANCiaDEifT 
OF  Catise  on  Docket — Vacation— Gbounds. 
Where,  after  defendant  in  error  confessed 
error  in  the  charge  to  secure  an  advancement  of 
the  case  on  the  docket,  he  filed,  in  good  faith  and 
with  the  sanction  of  the  court,  a  written  argu- 
ment citing  authorities  in  support  of  the  charge 
merely  to  afford  the  court  the  benefit  of  the  au- 
thorities discussed,  the  action  was  not  sufficient 
basis  for  granting  of  plaintiff  in  error's  motion 
to  vacate  the  advanced  submission  of  the  case, 
as  such  action  was  not  inconsistent  with  the 
confession  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  3181-3184;  Dec.  Dig.  <S=s» 
811.] 

Error  to  0>urt  of  Civil  Ajweals  of  Fourth 
Supreme  Judicial  District 

Action  by  O.  W.  Dickens  against  the  Gal- 
veston, Earrlsburg  &  San  Antonio  Railway 
Company.  To  review  a  judgment  for  plain- 
tiff, defendant  brought  error,  and  plaintiff 
filed  motion  to  advance  submission  of  the 
case,  which  was  granted.  Submission  of  tbe 
case  vacated  oh  farther  consideration,  and 
tbe  order  advancing  it  set  aside.   . 

See,  also,  170  S.  W.  835. 

Baker,  Botts,  Parker  ft  Garwood,  of 
Houston,  and  Templeton,  Brooks,  Napier  dfe 
Ogden  and  Ed  W.  Smith,  all  of  San  Antonio, 
for  plaintiff  in  error.  C.  C.  Harris  and  M. 
J.  Arnold,  both  ot  San  Antonio,  for  defend- 
ant in  error. 


PHILLIPS,  C.  3.  A  writ  of  error  was 
granted  in  this  case  because  of  probable  er- 
ror in  the  trial  court's  charge  to  the  jury. 
After  the  granting  of  the  writ  the  defend- 
ant in  error  filed  a  motion  to  advance  the 
submission  of  the  case,  confessing  error  in 
the  particular  indicated  in  our  allowance  of 
the  writ,  and  making  audi  confession  the 
ba^  of  the  motion.  Our  view  at  the  time 
was  that  this  probably  warranted  the  ad- 
vancement of  the  case.  The  motion  was  ac- 
cordingly granted,  and  the  case  was  recently 
submitted  <»  an  advanced  hearing. 

[1]  We  are  convinced,  however,  upon  fur- 
ther consideration,  that  a  confession  of  er^ 
ror  after  the  granting  of  a  writ  of  error  does 
not  justify  the  advancement  and  hearing  of 
tbe  case  in  tills  court  out  of  its  regular  or- 
der upon  the  docket  It  could  be  regarded, 
we  think,  as  a  suSlcient  ground  for  such  ac- 
tion only  upon  the  tJieory  that  by  the  ac- 
knowledgment of  error  the  decision  of  the 
case  by  tbe  court  would  be  facilitated,  and 
therefore  ought  not  to  be  postponed  for  a 
bearing  in  ordinary  course.  But  a  confes- 
sion of  error  does  not  accomplldi  sueh  re- 
sult It  is  the  duty  of  the  court  to  determine 
all  questions  correctly,  notwithstanding  con- 
fession  at  error  by   the   parties;   and  we 
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would  diBregaid  sndi  eonf  esedon,  entirely.  If 
of  the  oidnlon  on  the  final  coiisidenitlon  of 
the  case  that  the  partlcnlar  question  had 
ieea  correctly  determined  In  the  Oonrt  of 
CItU  Appeals.  While  a  writ  of  error  Is 
granted  only  when  it  Is  deemed  that  It  should 
issue.  It  does  not  conclude  the  question  of 
error,  as  Is  well  understood.  The  confes- 
don  of  error  caimot  bind  the  court,  and  It 
does  not  bind  the  party  making  It  It  is 
therefore  of  no  practical  value  or  effect  in 
our  decision  of  the  case.  For  these  reasons 
It  does  not  entitle  the  case  to  any  advantage 
Id  the  hearing  over  other  causes  pending. 

[2]  After  the  confession  of  error  was  tiled, 
the  defendant  In  error's  counsel,  with  the 
permission  of  the  court,  filed  a  written  argu- 
ment, with  authorities  cited.  In  support  of 
the  correctness  of  the  charge.  This  has  been 
made  the  basis  of  a  motion  by  the  plaintiff 
in  error  to  vacate  the  advanced  submission 
of  the  case.  The  argument  in  question  was 
filed  by  counsel  In  good  faith,  and  with  the 
Eanction  of  the  court  It  sufficiently  appears 
that  Its  only  purpose  was  to  afford  the  court 
the  benefit  of  the  authorities  it  discusses. 
Under  these  circumstances,  we  have  not  re- 
garded it  as  inconsistent  with  the  confession 
of  error,  and  have  therefore  overruled  the 
motion  of  the  plaintiff  In  error  to  vacate  the 
robmlssion,  because  unwilling  to  sustain  It 
upon  the  ground  urged.     • 

Of  our  own  motion  It  Is  ordered  that  the 
robmlssion  of  the  case  be  vacated  and  the 
order  advancing  It  be  set  aside,  believing, 
for  the  reasons  we  have  indicated,  that  the 
motion  to  advance  ought  not  to  have  been 
granted.  The  case  will  stand  for  submission 
in  Its  regular  order  upon  the  docket 


IttBLTON  ▼.  STATB.     (No.  8896.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1»16.) 

1  C^noRAi.   Law    i3=9594  —  Continuancb— 

Absence  of  Wrnntsa. 

Diligence  being  conceded,  it  was  a  snffl- 
dent  showing  for  continuance  that  the  only  per- 
fon,  other  than  defendant,  relying  on  self-de- 
fense under  apparent  danger,  who  was  present 
the  night  before  the  homicide  when  deceased  was 
alleged  to  have  made  threats,  was  absent  sick. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I«w,  (3ent  Dig.  SS  1321, 1822,  1332;  Dec.  Dig. 
«=594.] 

2.  Ckocihai.  Law  *=>448—Bvidencb— Opin- 
ion—Chakagxbb  o»  Deceabid— Statutes. 
TJnder  Pen.  Code  1911,  art  1143,  provid- 
ing that  when  proof  of  threats  by  deceased 
tsainst  defendant  in  homicide,  seeking  to  jus- 
tify himself  on  tlie  ground  thereof,  has  been 
»lown,  it  shall  be  competent  to  introduce  evi- 
dence of  whether  he  was  such  a  person  as  might 
reasonably  be  expected  to  execute  a  threat 
ttiaiic.  a  witness  may  state  whether  or  not  de- 
ceased was  such  a  man,  against  objection  of  its 
being  his  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §1  1035^1039,  1041-1043,  1045, 
1018-1051;   Dec.  Dig.  <8=»448.] 


3.  Affidavits  ^s>2— Febsons  Ooxpxxbnt  to 
Take. 

The  affidavit  introduced  by  the  state  Should 
not  be  considered,  the  oath  thereto  bong  takoi 
by  counsel  for  the  state. 

[Bd.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  H  6-16 ;  Dec  Dig.  «g=»2.] 

Appeal  from  District  Court  rreestone 
County ;  A.  M.  Blackmon,  Judge. 

Anderson  Melton  was  convicted,  and  ap- 
peals.   Reversed  and  remanded. 

R.  Af.  Edwards,  O.  M.  Wroe,  and  James 
Macintosh,  all  of  Fairfield,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  and  given  15  years  in  the  pen- 
itentiary. 

[1]  He  filed  a  second  application  for  con- 
tinuance, partly  written  and  partly  oral ;  the 
oral  part  being  by  agreement  The  state 
concedes  diligence.  It  is  alleged,  among  oth- 
er things,  this  was  the  only  witness  by  whom 
he  could  prove  the  fact  that  on  the  day  be- 
fore the  homicide  the  deceased  bad  threaten- 
ed the  Ufe  of  appellant  The  absent  witness 
was  sick  and  confined  and  in  bed  with  con- 
sumption. The  court  overruled  the  applica- 
tion, and  motion  was  then  made  for  postpone- 
ment long  enough  to  take  the  depositions  of 
the  witness,  who  lived  about  13  miles  from 
town.  The  court  ordered  the  case  to  trial, 
with  permission  to  get  the  depositions  if  he 
could  by  1  o'docik.  the  following  day.  This 
was  impossible,  and  the  case  proceeded,  re- 
sulting In  a  conviction  of  appellant  for  mur- 
der. .  The  application  for  a  continuance 
should  have  been  granted.  The  absent  wit- 
ness was  the  only  witness  who  knew  of  the 
threats,  she  being  the  only  one  present  at  the 
time  the  threats  were  made,  except  the  de- 
fendant Defendant  In  the  light  of  applica- 
tion for  continuance,  is  not  to  be  regarded  as 
a.  witness.  He  does  not  have  to  take  the 
stand  unless  he  prefers  to  do  so.  It  is  a 
matter  entirely  discretionary  with  him.  Un- 
der such  circumstances,  the  application  does 
not  treat  the  accused  us  a  witness.  If  an- 
other witness  had  been  present  and  knew  of 
these  facts,  appellant  would  be  required  to 
exhaust  all  of  his  resources  In  the  introduc- 
tion of  testimony;  but  the  witness  was  ab- 
sent and  appellant  was  his  only  witness  in 
regard  to  these  matters.  An  affidavit  of  the 
absent  witness  was  taken  by  the  state  in 
answer  to  appellant's  motion  for  a  new  trial. 
In  some  respects  it  was  not  in  conformity 
with,  but  rather  contradictory  to,  the  ap- 
plication for  continuance,  but  not  so  as  to 
the  threats  made  the  previous  evening.  In 
that  respect  It  was  In  accordance  with  ap- 
pellant's statements  in  his  application  for 
continuance.  This  was  a  very  important 
matter  for  appellant  on  his  theory  of  self- 
defense,  as  he  relied  upon  apparent  danger. 
The  question  of  actual  danger  was  not  in 
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tbe  case.  We  are  of  opinion  that  tbls  was 
such  a  showing  for  a  continuance  as  should 
have  been  granted. 

[2]  Another  question  growing  out  ot  the 
Introduction  of  evidence  of  threats  is  sug- 
gested for  reversaL  Defendant  testified  to 
threats  made  by  deceased  and  what  he 
thought  was  apparent  danger  at  the  time 
that  he  flred  tlie  shot  that  kUled  the  deceas- 
ed. It  Is  unnecessary  t<f  go  Into  a  detailed 
statement  of  all  those  matters.  The  question 
of  apparent  danger  was  clearly  suggested  by 
the  evidence. 

In  this  attitude  of  the  case,  appellant  pro- 
posed to  prove  that  deceased  was  a  man  of 
dangerous  character  among  his  race,  he  and 
defendant  being  negroes,  but  was  not  so  re- 
garded as  to  white  men.  These  matters  hav- 
ing been  proved,  appellant  then  offered  to 
show  that  deceased  was  a  man  of  such  char- 
acter and  reputation  that  he  would  likely 
execute  any  threat  he  had  made  to  kill  or 
inflict  serious  bodily  injury.  The  court  ex- 
cluded this  testimony  upon  the  theory  that  It 
was  but  au  opinion  of  the  witness,  and  that 
the  jury  was  as  well  qualified  to  pass  on  this 
matter  as  was  the  witness.  We  do  not  tm- 
derstand  the  law  to  be  as  found  by  the  court 
The  statute  provides  that,  where  threats  are 
shown  to  take  life  or  Inflict  serious  bodily 
injury,  the  deceased's  reputation  as  being  a 
man  who  was  likely  to  execute  his  threats, 
or  otherwise,  becomes  a  legitimate  subject  of 
investigation.  Tbe  court  erred  in  this  matter. 
This  character  of  testimony  has  always  been 
held  to  be  legitimate  and  proper.  If  the 
character  of  the  deceased  is  such  that  he 
would  likely  execute  a  threat  he  bad  made, 
it  becomes  legltlniate  for  the  accused  to  show 
this  by  legitimate  testimony,  and,  on  the  oth- 
er hand,  the  state  may  prove  good  character 
of  the  deceased  upon  the  theory  that,  while 
he  may  have  made  the  threats,  still  he  was 
of  that  character  and  standing  that  would 
not  render  it  probable  that  he  would  execute 
the  threats.  However,  these  matters  are  pro- 
vided by  statute,  and  the  defendant  was  en- 
titled to  have  the  Witness  state  to  the  jury 
whether  or  not  deceased  was  a  man  who 
would  likely  execute  a  threat  when  he  made 
it.  For  this  reason  the  judgment  should  be 
reversed. 

[3]  The  state  met  the  defendant's  applica- 
tion for  a  new  trial  with  the  affldavit  of  the 
absent  witness  mentioned  in  the  application 
for  continuance.  In  part,  this  affldavit  would 
contradict  the  motion  for  continuance,  but 
would  sustain  It  with  reference  to  the  threat 
made  the  day  prior  to  the  homicide.  This 
was  entertained  by  the  court,  and  evidently 
considered  in  making  up  his  Judgment  over- 
ruling the  motion  for  a  new  trial.  The  affl- 
davit shows  to  have  been  taken  before  coxm- 
sel  for  the  state.  This  counsel  swears  the 
witness  who  made  the  affldavit.  Under  the 
authorities  found  in  our  reports,  this  affi- 
davit should  not  have  been  considered,  and 


the  court  was  in  error  In  considerliig  It  un- 
der the  circumstances. 

For  the  reasons  Indicated,  the  judgment  la 
reversed,  and  the  cause  remanded. 


INGRAM  V.  STATE.     (No.  8758.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 

1915.    On  Motion  for  Rehearing, 

Jan.  19,  1916.) 

L  Gbiminai,  Law  «=»510%  —  Testimony  of 

AOCdUPLICE — COBBOBOBATIirO     EVIDSNCE. 

In  a  prosecation  for  murder,  where  tbe 
state,  knowmg  that  the  testimony  of  tbe  widow 
of  tlie  deceased  woald  show  her  to  be  an  accom- 
plice and  that  she  would  testify  to  adulterous 
relations  between  herself  and  the  defendant,  and 
relied  thereon  to  show  defendant's  motive  to 
kill  deceased,  evidence  that  defendant  was  seen 
at  or  near  her  house  frequently  and  that  he 
telephoned  her  frequently  &om  the  sberifC's  of- 
fice, put  in  before  defendant  himself  testified 
to  the  relations  and  telephone  talks,  was  admis- 
sible to  corroborate  the  widow's  testimony  as 
to  their  relations. 

[M.  Note. — For  other  cases,  see  Criminal 
Law,  Cent,  iMg.  H  1127-1136;  Dec.  Dig.  <S=» 
510%.] 

2.  Cbihinai.   Law   d=3ll69— Afpka]>-Haku- 

LESS    EbBOB— ADUISBION    07    S>VIDENCE. 

Error,  if  any,  in  the  admission  of  such  tes- 
timony would  not  be  reversible  error  after  de- 
fendant himself  testified  to  bis  relations  with  the 
deceased's  wife  and  his  frequent  telephone  talks 
with  her. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  K  754,  8088,  8130,  3137-3143 ; 
Dec.  Dig.  «=9ll69.] 

8.   WiTNESBKS  «=>321— iKFKAOHinRT  OT  OWN 

Witness— Pbkdicate — Scbpbise. 

Where  defendant  called  the  deceased's  son 
as  a  witness,  and  was  immediately  informed  by 
the  district  attorney  that  be  could  not  claim  sur- 
prise, because  the  witness  had  testified  at  the 
inquest  that  he  did  not  make  the  statements 
which  it  was  anticipated  defendant  would  try  to 
show,  and  was  tendered  the  evidence  taken  at 
the  inquest,  and  the  witness  testified  that  he  did 
not  know  whose  pistol  had  killed  his  father, 
that  he  did  not  say  that  his  father  had  shot  him- 
self with  his  motner's  pistol,  and  tbe  state  did 
not  cross-examine  the  witness  further  than  to 
prove  his  age,  ete.,  defendant  could  not  lay  pred- 
icate to  impeach  him  by  testimony  of  other  wit- 
nesses as  to  whether  witness  had  told  them  that 
his  father  had  shot  himself  with  bis  mother's 
pistol,  so  as  to  secure^  the  admission  of  testi- 
mony otherwise  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1094,  1099,  1100;  Dec.  Dig.  <8=> 
321.] 

4.  WiTRESSES    $=9393 — IMFBAOHIONT  —  STJK- 

fbise. 

In  snch  trial,  where  defendant  was  sur- 
prised at  the  testimony  of  a  witness  Injurious 
to  his  cause,  he  might  show  prior  statements 
of  the  witness  made  before  the  grand  jury  differ- 
ent from  those  testified  to  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1252-1257;   Dec.  Dig.  <S=>393.] 

5.  Homicide  «=>166— Evidence— Accusation. 

Where  the  state  proved  by  the  sister  of  the 
deceased's  widow  that  about  two  weeks  after  the 
murder  defendant  came  to  her  and  told  her  that 
tbe  father  of  deceased  was  accusing  the  widow 
of  having  kUled  deceased,  and  that  defendant  did 
not  thinE  she  had  done  so,  testimony  for  defend- 
ant that  witness  told  defendant  that  he  had 
heard  it  rumored  that  the  widow  of  deceased  had 
been  accused,  without  showing  that  he  had  heard 
the  father  of  deceased  say  so  or  that  witness  so 
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told  defendant,  waa  properly  ezdnded,  ai  fur- 
niahing  no  basis  for  tne  atatement  by  defendant 
to  the  state's  'witness. 

lEA.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  320-331 ;   Dec.  Dig.  «=>166.] 

6.  WiTNEesES  «=3318^-CEoaa-ExAinNATion— 

COBBOBOBATIOR. 

In  a  trial  for  morder,  where  defendant  fail- 
ed to  show  by  the  son  of  the  deceased  that  his 
father  Ead  snot  himself  with  his  mother's  pis- 
tol, and  called  a  witness  contradicting  the  son's 
testimony,  and  the  weight  of  the  testimony  of 
anch  witness  waa  affected  by  the  state's  cross- 
examination  thongh  he  was  not  impeached  by  the 
>atate,  defendant  could  not  introduce  testimony 
to  support  him  that  the  witness  resided  in  and 
was  well  known  in  the  count?. 

[Ed.  Note.— For  other  cases,  see  Witneaaes, 
Cent.  Dig.  Si  10&1-108&;    Dec.  Dig.  «=>31&] 

7.  Witnesses   <e=>209— Bxaminatiok. 

Where  defendant,  on  his  direct  examina- 
tion, testified  that  he  was  an  Odd  Fellow,  it  waa 
permissible  for  the  state  to  ask  him  if  he  said 
ne  was  an  Odd  Fellow  and  to  elicit  a  reply  that 
he  had  been,  but  improper  to  ask  him  when  he 
had  been  expelled  from  the  Odd  Fellows. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  «{  949-954;   Dec.  Dig.  «e=>2fl9.] 

&  Cbtminai,  LiAW  €=31169— Habiclebs  Ebbob 

^Admission  or  Evidekoe. 

Such  error  waa  harmleaa,  where  the  court 
promptly  sustained  objection  to  the  state's  ques- 
tion as  to  when  defendant  had  been  expelled, 
and  inatmcted  the  jury  not  to  consider  the  ui- 
■wer. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  U764,  8088,  3130,  3137-8143; 
Dec.  Dig.  «=>llS.] 

9.  HoMiciDK  «=>166— Evidence— Relation  oj 
Parties. 

Where  the  state  relied  upon  the  adultery  oi 
the  wife  of  the  deceased  and  defendant  to  show 
motive,  evidence  that  defendant's  witness  had 
stated  to  another  witness  that  be  had  shadowed 
defendant  and  saw  him  give  money  to  her  waa 
admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S|  320-331;  Dec.  Dig.  <S=»166.] 

10.  CsnciNAi.  Law  «=>724— TbiaIt- Evidbnok 

— ABaUMEKT. 

In  a  trial  for  murder,  where  defendant  ad- 
mitted having  gone  into  the  home  of  the  deceas- 
ed and  broken  it  up,  and  where  it  appeared  that 
deceased  had  left  four  children,  comment  of  de- 
fendant's counsel  on  the  widow  of  deceased,- 
whom  he  said  the  evidence  showed  to  be  a  way- 
ward and  wicked  woman,  peddling  her  charms 
from  San  Angdo  to  Cameron,  that  die  waa  a 
sdf-confessed  adulteress  and  perjurer,  and  the 
prosecutor'a  statement  that  the  record  showed 
that  a  home  had  been  broken  up  and  four  chil- 
dren disgraced,  that  defendant  was  the  ^ilty 
party,  and  sat  before  the  jury  with  unmitigated 
Srazenry,  and  the  statement  of  the  state's  coun- 
sel, in  reply  to  defendanfa  objections,  as  to 
why  he  should  object  when  he  also  had  denounc- 
ed the  widow  as  unworthy  of  belief,  were  all 
legitimate  arguments. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1679;   Dec  Dig.  <S=>724.] 

IL  Cbihinai.  Law  «=»730  —  Tbiai.  —  Abotj- 

MZINT. 

The  statement  of  the  district  attorney  in 
Us  closing  address  as  to  the  attitude  of  the  wid- 
ow of  deceased  in  the  position  of  an  accomplice, 
wben  promised  immunity,  that  she  then  asked 
if  they  wanted  her  to  tell  the  whole  thing,  which, 
on  interruption  of  the  court,  was  withdrawn, 
followed  by  an  instrnction  not  to  consider  the 
remarks,  was  not  error. 

[Ed.  Note. — ^For  other  eases,  see  Criminal 
Law.  Cent  Dig.  f  1093 ;    Dec.  Dig.  «=»730.] 


12.  CBnaiTAX.  Law  «s»1124— Affbas— Pbeb- 

BNTATION    or   ObOUNDS— TlUK. 

Where  the  term  of  court  at  which  defendant 
was  convicted  adjourned,  and  the  evidence  heard 
on  the  motion  for  a  new  trial  on  the  ground  of 
newly  (fiscovered  evidence  was  not  filed  in  the 
trial  court  until  7  weeks  thereafter,  such  ground 
would  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fi  2989,  2946-2948;  Dec.  Dig. 
€=»1124.] 

la  CBnoNAi,   Law   «=3866— Tbiai^Vebdiot 

BY  Lot. 

In  a  trial  for  murder,  where  it  appeared 
that  the  last  ballot  on  one  day  stood  10  tor  con- 
viction and  2  for  acquittal,  that  it  was  agreed 
that  each  juror  would  write  the  punishment  he 
would  assess,  that  10  wrote  the  punishment  they 
would  assess  and  that  2  wrote  nothing,  that  the 
time  was  added  and  divided  into  12,  resulting 
from  62  to  63  years,  and  the  punishment  was 
afterwards  fixed  by  agreement  of  all  the  jurors 
at  60  years,  the  verdict  was  not  invalid  as  a 
verdict  by  lot 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2063 ;   Dec.  Dig.  <8s>866.] 

14.  HOUIOIDK    ^=>234r-WEIOHT    AND    SUFFI- 
OIENCT  OF  EVIDENCB— COBPUS  DELICTI. 

In  a  trial  for  murder,  it  was  necessary  tor 
the  state  to  prove  that  deceased  was  unlawfully 
killed,  and  that,  if  killed,  that  defendant  had 
killed  him  or  was  a  party  to  the  crime,  which 
requisites  might  be  shown  by  circumstantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Homicide', 
Cent  Dig.  »  482-493;   Dec  Dig.  «=9234.] 

15.  Obixinai.  Law  «s>610— Aooomfuob  Tbs- 
TIUONT— Cobphs  Deucti. 

The  state  need  not  show  that  deceased  was 
unlawfully  killed,  independently  of  accomplice 
testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1124-1126;  Dec  Dig.  «=> 
510.] 

16.  Cbixinai,  Law  ®=s>510— Accompuoe  Tes- 
TmoNT— Cobbobokation. 

The  testimony  of  an  accomplice  alone  can- 
not establish  the  fact  of  an  unlawful  killing  or 
that  defendant  was  the  guilty  party,  but  must  be 
corroborated  by  other  facts  and  circumstances 
tending  to  show  such  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1124-1126;   Dec  Dig.  <Ss> 

17.  Obhonai.  Law  4=>536— Cobptts  Dkuoti 
— conrssions. 

The  fact  that  deceased  was  unlawfully  kill- 
ed and  the  further  fact  of  defendant's  connection 
with  the  crime  may  be  shown  by  confessions,  in 
connection  with  tiis  other  facta  and  drcum- 
stances  in  evidence. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1225,  1226;  Dec  Dig.  «=> 
535.] 

18.  HoinciDB  i3=»22&— SumoiENOT  of  Bti- 
denck— Mtibdeb. 

Where  the  state  relied  upon  the  adultery 
of  the  wife  of  the  deceased  and  defendant  as  a 
motive,  evidence  held  sufficient  to  sustain  a  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §i  471-476;  Dec.  Dig.  <3=»22a] 

On  Motion  for  Rehearing. 

19.  Cbiminai,  Law  *=»696— Appeal— Excitr- 
BiON  or  Evidence. 

Where  evidence  for  defendant  to  meet  and 
explain  evidence  offered  by  the  state  was  inad- 
missible on  any  phase  of  the  case,  it  was  im- 
material as  to  what  objection  to  it  was  m&de,  or 
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as  to  what  reason  the  court  gave  for  ezclad- 
iog  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1633-1638;   Dec.  Dig.  «=> 

20.  WiTNEssM   <S=3323  —  Impkaohino  Own 
WrrNsas— Stjbfbise. 

Where  a  witness  for  the  state  failed  to  tes- 
tify to  material  facts  as  he  testified  before  the 
grand  jury,  but  testified  adversely  to  the  state, 
his  testimony  before  the  grand  jury  is  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1096;    Dec.  Dig.  «S=»323.] 

21.  Ckiminal  Law  ®=»828  —  Tbial  —  Abgxj- 
mint— instbuction. 

Where  defendant  in  a  criminal  trial  did 
not  think  the  court's  instruction  given  on  sus- 
taining his  objection  to  the  prosecutor's  argu- 
ment was  sufficient  to  remove  its  harmful  effect, 
but  did  not  request  further  instraction  in  writ- 
ing, no  error  was  presented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007 ;    Dec.  Dig.  ®=828.] 

22.  Homicide  i3=>166—Evidbnck— Motive. 

Where  the  state  relied  upon  the  adultery 
of  defendant  and  the  wife  of  deceased  as  a  mo- 
tive, testimony  of  the  sheriff  as  to  defendant's 
frequent  use  of  his  telephone  in  conversations 
with  her  and  that  he  objected  to  such  frequent 
use,  given  before  defendant  himself  testified  to 
his  adultery  with  her,  and  even  if  defendant  did 
not  Icnow  that  the  sheriff  objected  to  his  nse 
of  the  telephone,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i!  320-331;   De<j.  Dig.  <S=>166.] 

28.  Cbiuinal  Law  ®s»511— Evidence  — Ac- 

comrlice— cobrobobation. 

Under  Vernon's  Ann.  Crim.  Proc.  1916,  art 
801,  providing  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice,  unless  cor- 
roborated by  other  evidence  connecting  the  de- 
fendant with  the  offense  committed,  corrobora- 
tive evidence  is  sufficient  if  it  connects  defend- 
ant with  the  crime,  though  it  be  not  sufficient 
to  convict  and  does  not  corroborate  in  detail, 
and  relates  to  material  matter  and  tends  direct- 
ly and  immediately,  and  not  remotely,  to  con- 
nect defendant  with  the  commission  of  the  of- 
fense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1128-1137;  Dec.  Dig.  <8=» 
511.) 

24.  Cbiuinal  Law  <&=»511  —  Cobbobobation 

of  accomplicb>— scfficienct. 

Where  the  state  relied  on  the  adultery  be- 
tween defendant  and  the  wife  of  the  deceased  as 
a  motive,  and  where  her  testimony  placed  her  in 
the  position  of  an  accomplice,  evidence  held  to 
sufficiently  corroborate  her  in  material  matters 
tending  directly  and  immediately  to  connect  de- 
fendant with  the  commission  of  the  offense,  in- 
dependent of  and  in  addition  to  her  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1128-1137 ;  Dec.  Dig.  <S=» 
Ml.] 

Appeal  from  District  Conrt,  Milam  Coun- 
ty;   J.  C.  Scott,  Judge. 

A.  I.  Ingram  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Lyles  &  Lyles  and  Henderson,  Kldd  &  Gll- 
lis,  all  of  Cameron,  for  appellant  Ramsey, 
Black  &  Ramsey,  of  Austin,  and  C.  O.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  and  his  punishment  assessed  at  60 
years'  confinement  In  the  state  penitentiary. 


[1,  n  In  this  ease  the  state  was  seeking  to 
corroborate  the  testimony  of  Mrs.  L.  W. 
Ward,  the  wife  of  deceased,  the  state  know- 
ing her  testimony  would  place  her  in  a  posi- 
tion to  be  an  accomplice  to  the  crime,  and 
knew  she  would  testify  to  adulterous  rela- 
tions existing  between  herself  and  appellant; 
the  state  relying  on  this  to  show  a  motive  for 
appellant  to  kill  deceased,  and  to  corroborate 
her  the  state  was  adducing  testimony  that 
he  was  seen  at  or  near  her  house  frequently, 
and  that  he  telephoned  Mrs.  Ward  frequent- 
ly. While  making  this  proof  the  state  called 
Charlie  Smith  as  a  witness,  and  proved  by 
him  that  appellant  frequently  used  the  tele- 
phone in  the  sherifrs  office  and  talked  a 
great  length  of  time.  That  he,  Smith,  had 
ascertained  Mrs.  Ward's  phone  number  was 
409,  and  when  appellant  was  talking  over  the 
sheriff's  phone  be  went  to  another  phone  and 
called  for  409,  and  found  that  It  was  busy. 
The  state  also  proved  that  appellant  used 
this  phone  so  frequently  and  for  so  great  a 
length  of  time,  the  sheriff  had  to  object  to 
appellant  using  the  phone.  At  the  time  this 
testimony  was  offered,  appellant  had  not 
taken  the  stand  and  admitted  the  adulterous 
relations,  and  had  not  admitted  be  talked 
several  times  a  day — almost  every  day — with 
Mrs.  Ward  over  the  telephone.  As  said  by 
this  court  in  the  Noftsinger  Case,  7  Tex. 
App.  307,  in  a  case  depending  on  circumstan- 
tial evidence  the  mind  seeks  to  explore  every 
source  from  which  any  light,  however  feeble, 
may  be  derived.  In  this  case,  not  knowing 
that  appellant  would  testify,  and  he  could 
not  be  compelled  to  do  so,  the  state  knew  it 
must  rely  on  circumstantial  evidence  to  cor- 
roborate the  testimony  of  Mrs.  Ward  as  to 
adulterous  relations,  and  the  court  did  not 
err  in  admitting  the  testimony.  If  this  were 
not  true,  after  appellant  himself  testified  to 
the  adulterous  relationa  and  that  he  fre- 
quently talked  to  Mrs.  Ward  over  the  tele- 
phone— almost  every  day — the  bills  would 
not  present  error. 

[3]  In  the  next  bill  it  is  shown  that  de- 
fendant called  Leonard  Ward,  a  son  of  de- 
ceased, as  a  witness,  and  the  record  dis- 
closes that ; 

"When  this  witness  was  pnt  on  the  stand,  and 
before  he  was  asked  any  questions,  the  jury  hav- 
ing been  retired,  the  district  attorney  made  the 
following  statement: 

"  'We  anticipate  that  they  pnt  this  witness 
on  for  the  purpose  of  laying  a  predicate  for  im- 
peachment of  him.  This  is  the  young  man,  son 
of  the  deceased,  and  we  want  to  state  to  them, 
so  that  they  cannot  claim  surprise,  that  this 
young  man  testified  at  the  inquest,  which  was 
held  the  night  the  body  left  here,  that  he  did  not 
make  these  statements  and  that  he  did  not  know 
anything  about  the  pistol,  and  we  want  to  ap- 
prise them  of  the  fact  so  that  they  cannot  claim 
surprise,  and  we  tender  them  the  evidence  which 
they  had  at  the  habeas  corpus,  and  they  had  this 
sworn  testimony  of  the  inquest,  and  they  can<- 
not  claim  surprise  when  they  ask  him  these 
questions: 

" '  My  name  is  Leonard  Ward.  I  live  at  De- 
troit, Tex.     I  used  to  live  here  in  Cameron.     I 
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-will  be  14Teara  oid  in  Augast.  I  am  the  aon- 
of  L.  W.  Ward,  Jr.,  and  his  wife,  Vasti  TVard. 
I  was  living  in  Cameron  at  the  time  of  the 
death  of  my  father,  I  was  at  the  hoaae  the 
night  that  he  died.  I  was  asleep  at  the  time, 
but  I  got  up.  I  was  in-  a  different  room.  The 
pistol  shot  woke  me  up,  and  I  came  into  the 
room.  There  was  a  light  in  the  room  when  I 
came  in.  Hy  mother  had  lighted  the  lamp, 
When  I  went  In  the  room,  I  saw  papa  laying 
on  the  bed.  I  saw  my  mother  in  there.  There 
was  nobody  else.  My  mother  said  he  had  shot 
himself.  I  never  saw  the  pistol  in  my  father's 
band  until  after  Dr.  Denson  came.  It  was  only 
a  short  while  before  be  got  there.  When  he 
came  he  found  the  pistol  in  his  hand.  He  took 
it  off  and  laid  it  on  the  bed.  I  broke  it  open 
and  the  cartridges  fell  out  on  the  bed.  There 
were  five  of  the  cartridges.  It  was  not  a  six- 
shooter.  It  was  size  38,  and  shot  five  car- 
tridges. I  think  I  would  know  the  pistol  if  I 
saw  it.  This  is  it  (38  S.  &  W.).  I  do  not 
know  whose  pistol  it  was.  I  never  did  see  it  un- 
til that  night.  I  don't  know  whether  it  was 
my  mother's  pistol  or  not.  I  never  saw  it  until 
that  night.  I  dont  know  whether  it  was  her 
pistol  and  whether  she  kept  it  in  her  trunk  or 
not.  I  never  saw  it  until  that  nighL  I  did 
not  trim  one  of  the  cartridges  that  went  into 
the  pistol.  I  never  did  see  it.  Mr.  Storey  lives 
just  across  the  fence  from  us.  We  lived  on  the 
same  block,  just  a  fence  between  us.  It  is 
about  60  yards.  Dr.  Denson  got  there  in  jusC 
a  few  minutes.  Mr.  Storey  got  there  a  little 
while  after  Dr.  John  got  there.  A  minute  or 
two  after  Dr.  John  got  there  he  sent  me  after 
Mr.  Storey.  I  called  for  Mr.  Storey  after  I  ^t 
to  his  house.  I  told  him  papa  had  shot  him- 
self. I  did  not  show  him  the  bullets  when  I 
went  in  there.  I  did  not  have  them  there.  I  did 
not  show  Mr.  Storey  the  ballets,  and  tell  him 
that  I  had  trimmed  one  of  them,  and  that  was 
the  one  that  my  father  was  killed  with.  I  did 
not  break  the  pistol  until  after  lie  came.  1 
did  not  say  I  trimmed  the  cartridges,  because  I 
never  did  see  any  38  cartridges  there.  I  did 
not  tell  him  that  I  had  trimmed  one  of  the  car- 
tridges, and  that  that  was  the  bullet  that  killed 
my  father.  I  did  not  tell  him  that  at  that  time 
or  at  any  other  time.  I  went  into  the  boose  at 
Mr.  Storey's.  He  got  up  and  lighted' a  fire  and 
let  me  in.  I  did  not  teQ  him  that  my  father 
had  shot  himself  with  my  mother'a  pistol.  I 
did  not  say  whose  it  was.  1  did  not  state  that 
lie  had  shot  himself  with  my  mother's  pistol 
that  she  kept  in  her  trunk.  I  did  not  say 
•where  my  father  got  the  pistol  because  I  did 
not  know  whose  it  was.  I  did  not  tell  him 
that  I  did  not  know  how  my  father  got  the 
pistol  out  of  the  trunk.  I  did  not  tell  hun  that 
the  cartridge  I  trimmed  was  the  one  that  killed 
mjr  father.  Mr.  Storey  went  back  to  our  house 
with  me.  After  we  got  back  to  the  house,  Mr. 
Quinn  Walker  came  over  ttiere.  I  don't  know 
kow  long  before  he  came.  He  was  a  pretty 
close  neighbor,  just  the  other  side  of  Mr. 
Storey's.  He  got  there  Ave  or  ten  minutes  after 
Mr.  Storey  came.'" 

The  state  did  not  cross-examine  the  wit- 
ness further  than  to  prove  by  him  that  he 
was  14  years  old,  and  had  two  sisters  and  a 
brother.  After  the  witness  had  testified  as 
above  at  the  instance  of  defendant,  he  sought 
to  lay  predicates  to  impeach  the  witness  by 
asking  him  if  he  bad  not  told  Mr.  Walker 
and  others  that  his  father  had  shot  himself 
with  his  mother's  pistol.  The  court  sustain- 
ed the  objection  of  the  state,  and  would  not 
allow  appellant  to  lay  predicates  to  Impeach 
the  witness,  and  sustained  the  objections  of 
the  state  when  appellant  offered  witnesses  to 
impeach  the  witness  as  to  the  question  above 


propounded.  In  this  tihe  court  did  not  err, 
as  it  is  made  to  appear  that  the  witness  bad 
testified  at  the  Inquest  and  by  liis  testimony 
it  was  made  plain  that  defendant  could  not 
expect  the  witness  to  testify  to  any  snch 
state  of  facts  as  he  bad  testified  otiierwise 
at  the  inquest,  and  the  inquest  papers  bad 
been  tendered  appellant's  counsel  before  he 
propounded  any  questions  to  the  witness,  and 
the  witness  had  been  called  to  lay  predi- 
cates to  secure  the  admission  of  testimony 
otherwise  inadmissible,  and  which  could  be 
admitted  only  to  Impeach  .him.  One  cannot 
himself  call  a  witness  knowing  or  being  in- 
formed that  be  would  not  so  testify  and  lay 
predicates  to  Impeach  his  own  witness  and 
thus  secure  the  admission  of  testimony  oth- 
erwise inadmissible.  Under  the  common  law 
one  was  not  jiermltted  to  Impeach  his  own 
witness,  as  he  was  supposed  to  vouch  for 
the  tratbfnlness  of  a  witness  called  by  him, 
but  onr  statute  has  slightly  modified  that 
mle.  Article  815,  G.  C.  P.  Appellant  can- 
not dalm  that  he  was  surprised  at  the  testi- 
mony of  the  witness — that  be  thought  he 
could  prove  by  the  witness  that  the  pistol 
found  by  deceased  was  bis  mother's  pistoL 
If  the  witness  had  so  told  the  witnesses 
named  by  appellant  he  knew  or  could  have 
known  by  reading  the  testimony  when  ten- 
dered him,  that  the  witness  had  sworn  at  the 
coroner's  inquest  that  it  was  not  bis  mother's 
nor  bis  father's  pistol.  8o  It  is  manifest 
that  the  whole  ptirpose  of  appellant  in  plac- 
ing the  witness  on  the  stand  was  to  lay  a 
predicate  upon  which  he  could  impeach  the 
witness,  and  thus  get  testimony  admitted 
which  was  otherwise  inadmissible.  The  rule 
is  clearly  stated  in  Branch's  Criminal  Law, 
§  866,  when  one  can  and  when  one  cannot 
Impeach  his  own  witness.  Scott  v.  State,  20 
8.  W.  549,  is  particularly  In  point. 

14]  The  authorities  cited  by  appellant  cor- 
rectly hold,  under  our  statute,  when  one  Is 
surprised  at  the  testimony  of  the  witness, 
and  the  witness  testifies  to  facts  injurious  to 
his  cause,  he  then  may  show  prior  statements 
different  from  those  to  which  be  testifies 
on  the  trial,  and  for  this  reason  thjere  was 
no  error  in  admitting  the  statement  Cozier 
Walker  made  before  the  grand  Jury.  Had 
appellant  not  been  Informed  prior  to  the  time 
he  caUed  the  witness,  Leonard  Ward,  and 
propounded  to  him  the  questions  he  did,  that 
the  witness  would  not  so  testify,  and  had 
testified  to  a  different  state  of  facts  at  the 
coroner's  Inquest,  he  probably  could  claim 
that  he  was  surprised  at  the  testimony  of 
the  witness.  But  the  bill  and  record  disclos- 
es that  be  was  given  full  information  that 
the  witness'  would  not  so  testify ;  therefore 
there  was  no  error  in  the  ruling  of  the  court. 

[6]  The  deceased  was  found  in  bed  in  a 
dying  condition  about  1  o'clock  on  the  night 
of  January  23d,  and  subsequently  his  father 
shipped  the  body  to  Detroit  for  burial.  Mrs. 
Ward,  wife  of  deceased,  had  a  sister  living 
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at  Temple,  Mlaa  Minnie  Mayse,  and  on  mak- 
ing its  caae  tbe  state  proved  by  Miss  Mayse 
tbat  on  February  5tb  appellant  came  to 
Temple  and  told  her  the  father  of  deceased 
had  come  back  to  Cameron,  and  was  having 
the  household  goods  shipped  to  Detroit,  and 
tbat  Mr.  Ward,  Sr.,  was  blaming  Mrs.  Ward, 
Jr.  (the  wife  of  deceased)  with  the  killing 
of  the  deceased,  and  that  he,  appellant,  did 
not  think  Mrs.  Ward  did  the  killing.  After 
this  appellant  placed  WlllTates  on  the  stand 
and  offered  to  and  could  have  proven  by  the 
witness  that  be  told  appellant  that  he  bad 
heard  it  rumored  on  the  streets  of  Cameron 
that  the  wife  of  deceased  was  accused  and 
suspected  of  murdering  her  husband.  The 
witness  would  not  have  stated  that  he  had 
heard  Mr.  vVard  say  so,  nor  tbat  he  so  told 
appelltuit,  nor  would  he  have -stated  that  he 
bad  heard  a  rumor  that  Mr.  Ward  accused 
his  daughter-in-law  of  murder,  nor  did  he  so 
tell  api>ellant  So  the  statement  made  by  the 
accused  to  Miss  Mayse,  and  the  statement  be 
could  have  proven  was  made  to  him  by  Will 
Tates  were  wholly  different  statements,  and 
the  court  did  not  err  in. bis  ruling.  If  ap- 
I)ellant  could  have  proven  by  any  witness 
that  be  had  been  told  Mr.  Ward  was  accus- 
ing his  daughter-in-law  of  having  committed 
the  crime,  such  testimony  should  have  been 
admitted,  and  this  is  all  the  authorities  cited 
by  appellant  hold.  But  as  the  testimony  of 
Will  Yates  would  furnish  no  basis  for  the 
statement  made  by  appellant  to  Miss  Mayse, 
the  ruling  of  the  court  presents  no  error. 

[•]  After  defendant  bad  called  Leonard 
Ward  as  a  witness,  and  said  witness  had 
failed  to  testify  to  facts  defendant  desired, 
he,  defendant,  called  Leonard  Storey  to  tes- 
tify as  to  what  Leonard  Ward  bad  told  him 
immediately  after  his  father,  L.  W.  Ward, 
was  shot  And  Leonard  Storey  testified  that 
he  was  told  by  Leonard  Ward  that  bis  father 
had  killed  himself  with  his  mother's  pistol, 
that  he  had  cut  the  nose  off  of  one  of  the 
bullets  in  the  pistol,  and  this  was  the  one 
that  had  killed  his  father.  The  state  rigidly 
cross-examined  the  witness  Leonard  Storey 
and  asked  him  if  be  had  testified  to  such 
facts  When  before  the  grand  jury,  and  the 
witness  answered  that  no  question  had  been 
propounded  to  him  calling  for  such  Informa- 
tion. After  this  cross-examination  the  state 
offered  no  proof  as  to  what  his  testimony 
before  the  grand  Jury  was,  but  stopped  with 
the  cross-examination  of  the  witness,  and  In 
deference  to  appellant's  contention  it  may  be 
stated  the  cross-examination  was  such  as 
would  probably  affect  the  weight  the  Jury 
would  give  to  the  testimony  of  Leonard  Stor- 
ey on  direct  examination;  but  this  will  not 
authorize  the  Introduction  of  testimony  In 
support  of  the  witness  where  he  resided  In 
and  was  well  known  in  the  county  in  which 
the  trial  was  bad.  Had  the  state  offered  any 
proof  to  contradict  or  Impeach  the  testimony 
of  the  witness,  the  testimony  of  Allen  Hooks 
and  others  would  have  been  admissible  as 


to  what  Storey  had  told  them;  but  as  the 
state  contented  Itself  with  a  rigid  cross-ex- 
amination and  stopped  there,  the  witness 
Storey  could  not  be  supported  by  showing 
tbat  he  had  made  similar  statements  to  oth- 
ers as  to  the  same  facts  he  testified  to  on  the 
trial.  In  McCue  v.  State,  170  S.  W.  289  et 
seq.,  we  discussed  the  question  of  when  a 
witness  can  and  cannot  be  supported,  citing 
a  great  many  authorities,  and  there  held  that 
a  witness  could  not  be  supported  when  the 
cross-examination  went  only  to  test  the 
truthfulness  of  the  testimony,  and  he  was 
attacked  in  no  other  way.  Cross-examina- 
tion Is  intended  to  test  the  truthfulness  of 
the  evidence  given  on  direct  examination, 
and  to  say,  because  a  witness  had  been  cross- 
examined  in  a  manner  to  weaken  the  weight 
of  his  testimony,  he  could  be  supported, 
would  render  a  trial  endless,  and  inject  into 
every  case  testimony  supporting  each  and 
every  witness  and  cause  a  Jury  to  lose  sight 
of  the  main  Issue  on  trial.  The  same  rule 
applies  as  to  the  effort  to  support  the  testi- 
mony of  Mrs.  Leonard  Storey.  The  state 
introduced  no  testimony  to  impeach  her. 

[7,  t]  The  defendant  on  his  direct  exam- 
ination stated  he  was  an  "Odd  Fellow."  On 
cross-examination  the  state  cross-examined 
blm  as  to  whether  or  not  be  was  an  Odd 
Fellow,  and  he  answered  that  he  bad  been. 
The  state  then  asked  him,  "When  were  you 
expelled?"  and  appellant  answered,  before 
objection  could  be  made,  "Since  this  has  been 
against  me."  As  the  court  promptiy  sustain- 
ed the  objection  when  made,  and  the  ques- 
tion of  whether  or  not  be  was  a  member  of 
the  Odd  Fellows'  lodge  had  been  injected  into 
the  case  on  his  direct  examination  by  appel- 
lant, the  bill  presents  no  error.  Had  appel- 
lant not  injected  the  matter  Into  the  case,  a 
different  rule  would  prevail,  bat  he  having 
stated  on  direct  examination  he  was  an  "Odd 
FeUow,"  it  was  permissible  for  the  state  to 
ask  him  if  be  said  he  was  an  Odd  Fellow, 
and  to  elicit  a  reply  tbat  he  had  been.  It 
was  Improper  to  ask,  "When  were  yon  ex- 
pelled from  Odd  Fellowship?"  But  as  the 
court  promptly  sustained  the  objection  to 
sudi  question,  and  at  oofx  instructed  the 
Jury  not  to  consider  the  answer,  the  biU  pre- 
sents no  reversible  error. 

[9]  Wyatt  Miller  testified  to  material 
facts  for  defendant,  and  on  cross-examina- 
tion he  was  asked  If  he  had  not  shadowed 
appellant  and  saw  him  throw  some  money 
to  Mrs.  Ward.  He  denied  having  done  so, 
when  he  was  asked  if  he  had  eo  told  V.  P. 
Wooley,  and  be  said  he  had  not  V.  P.  Wool- 
ey  was  permitted  to  testify  that  Wyatt  Mil- 
ler had  so  told  him.  Appellant  contends  this 
was  permitting  a  witness  to  be  Impeached 
upon  an  immaterial  issue.  If  it  was  upon 
an  Immaterial  matter,  his  contention  would 
be  sound ;  but  as  before  stated,  the  rela- 
tions existing  between  appellant  and  Mrs. 
Ward  was  a  very  material  Issue  In  this  case. 

lit]  In  a  bill  tt  Is  Bhow^rt^ypipiL  J.  If. 
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Balston,  in  pneentlng  the  case  to  tbe  lory, 
said: 

"The  raeorda  allow  »  home  in  Cameron  baa 
been  debauched  and  fonr  little  children  distrrac- 
ed  and  their  Utcs  ruined.  Who  ia  the  guilty 
part7?  The  evidence  shows  he  sits  before  this 
j(U7  with  unmitigated  brazenry,  not  paralleled 
in  the  amaala  of  crime." 

Tbe  court  fcTistalned  an  objection  to  this 
arg:nment,  and  instructed  tbe  Jury  not  to 
consider  It.  If  any  error  was  committed  it 
was  in  sustaining  the  objection  to  tbe  argu- 
ment, because  the  record  disclosed,  and  ap- 
pellant admitted,  he  had  gone  into  the  home 
of  Ia  W.  Ward,  Jr.,  and  engaged  In  acts  of 
texoal  Intercourse  with  his  wife.  The  evi- 
dence farther  showed  tliat  they  had  four 
diUdren,  and  necessarily  such  conduct  re- 
flected on  the  Children.  It  Is  true  that  under 
this  record  appellant  is  not  the  only  one 
subject  to  censure,  Mrs.  Ward's  conduct  be- 
ing equally  censurable,  yet  we  do  not  titink 
the  above  remarks  wholly  unwarranted  by 
tbe  testimony.  The  blU  further  shows  that 
counsel  for  appellant.  In  presenting  his  de- 
fense, had  been  severe  In  their  comments 
on  Mrs.  Ward,  and  said  the  evidence  showed 
her  to  be  a  wayward  and  wicked  woman 
peddling  her  charms  from  San  Angelo  to 
CSameron — ^that  she  was  a  self-confessed  adnl- 
teren  and  perjurer.  Sach  remartas  were 
not  wholly  unwarranted  by  the  record,  and 
appellant's  counsel  was  authorized  to  make 
such  ronarka,  having  some  foundation  in 
the  testimony,  and  other  remarks  of  slmUax 
import  it  he  deemed  it  advisable ;  but  when 
state's  counsel  in  r^ly  to  such  remarks 
asked  counsel  for  the  defendant,  "Why 
should  you  object,  when  you  and  your  co- 
coonsel  stood  before  this  Jury  and  denounc- 
ed this  Uttle  woman  as  a  strumpet,  peddling 
her  ebanats,  and  unworttiy  of  belief?"  This 
comment  was  also  objected  ta  We  are  in- 
clined to  think  the  argument  of  both  coonad 
for  the  state  and  appellant  were  legitimate 
under  the  record  before  us. 

(II]  In  another  bill  It  is  contended  that 
the  district  attorney.  In  bis  dosing  address, 
said:  "I  want  to  tell  you  Mrs.  Ward's  atti- 
tude and  what  she  did  when  she  was  promis- 
ed Immunity  by  your  good  county  attorney 
and  myself.  When  she  went  into  the  coun- 
ty attorney's  office  she  said — ."  At  this 
Juncture  tbe  remarks  were  objected  to,  and 
while  the  objection  was  being  made,  the 
district  attorney  continued,  "She  said,  'Do 
yea  want  me  to  tell  the  whole  tblngT"  If 
you  could  Iiave  seen  her  then."  Here  coun- 
«d  for  the  state  was  told  by  the  court  to 
oease,  and  the  court  instructed  the  Jury  not 
to  consider  the  remarks;  and  the  district 
attorney  said:  "If  you  object  I  will  with- 
draw it."  The  court  said,  "I  have  sustain- 
ed the  objectton,  and  I  now  admonish  the 
jury  not  to  consider  the  remarks."  Under 
such  drcnntstances  those  bills,  complaining 
of  the  remarks  of  counsel,  und  none  of  them, 
Vneent  error. 


We  bare  carefully  read  the  court's  charge 
and  appellant's  exceptions  thereto,  and  none 
of  the  exceptions  present  error.  The  court'sr 
charge  on  accomplice  testimony,  on  circum- 
stantial evidence,  and  on  alibi  is  in  language 
frequently  approved  by  this  court  The 
diarge  of  the  court  is  an  able  and  full  pres- 
entation of  the  law  of  the  case,  under  the 
testimony  adduced;  therefore  it  was  un- 
necessary to  give  any  of  the  special  charges 
requested. 

[12]  The  alleged  newly  discovered  testi- 
mony, in  the  light  of  the  affidavit  of  C.  H. 
Ruby,  filed  in  reply  to  that  ground  of  the 
motion,  presents  no  reason  why  the  court 
should  tiave  granted  a  new  trial.  Again, 
those  grounds  in  the  motion  alleging  newly 
discovered  testimony  and  that  the  verdict 
was  arrived  at  by  lot  are  presented  in  a  way 
we  are  not  authorized  to  review  them.  The 
term  of  court  at  which  appellant  was  tried 
adjourned  June  4, 1916.  The  evidence  heard 
on  these  grounds  of  the  motion  for  a  new 
trial  was  not  filed  in  the  trial  court  until 
the  27th  day  of  August,  1015,  seven  weeks 
after  the  adjournment  of  court  for  the  term. 
In  Black  V.  State,  41  Tex.  Or.  B.  186,  5S 
&  W.  116,  this  court  held: 

"It  is  evident  to  our  minds  that  these  statutes 
refer  exclusively  to  the  statement  of  facts  ad- 
duced on  the  trial  of  the  case  itself,  and  have  no 
application  to  issues  of  fact  fornix!  on  grounds 
get  up  in  the  motion  for  new  triaL  Except 
where  the  statute  makes  provision  for  the  filing 
of  papers,  which  shall  become  a  part  of  a  record 
on'  appeal,  after  the  adjournment  of  court,  these 
papers  must  all  be  ffled  during  the  term.  Our 
statute  has  not  made  provision  for  the  filing  of 
evidence,  either  'affidavits  or  otherwise,'  which 
is  adduced  for  the  purpose  of  sustaining  ground^ 
of  the  motion  for  new  trial,  and  we  are  not  cit- 
ed to  any  cases  which  so  hold.  Nearly  every 
ground  set  out  In  tbe  Code  of  Criminal  Proce* 
dure  which  forms  the  basis  of  a  motion  for  new 
trial  involves  matters  of  fact,  and  is  the  subject 
of  contest.  While  this  is  true,  the  statute  has 
not  gone  further,  and  provided,  as  in  statement 
of  facts,  that  this  evidence  can  be  filed  after  the 
adjournment  of  court.  Nor  could  a  statement  of 
the  evidence  adduced  upon  the  trial  be  so  filed, 
except  for  the  warrant  of  the  statnite  above 
mentioned.  It  seems  that  a  contest  may  be  had 
on  the  motion  for  new  trial  as  to  the  diligence 
of  a  defendant  in  seeking  an  application  for 
continuance.  This  may  be  determined  by  evi- 
dence, and  this  may  be  adduced  when  the  no- 
tion of  the  court  refusing  the  continuance  is 
called  in:  question  by  the  motion  for  new  trial. 
But  it  has  been  universally  held,  so  far  as  we 
are  aware,  that  the  action  of  a  court  overrul- 
ing an  application  for  continuance  must  be  per-^ 
petuated  by  bill  of  exceptions.  We  take  it  the 
same  rule  applies  when  the  misconduct  of  the 
jury  is  allegied,  or  when  the  allegation  is  that 
the  'verdict  has  been  decided  by  lot,  or  when  a 
juror  has  received  a  bribe  to  convict,  or  that 
he  has  been  guilty  of  an'y>  other  corrupt  con- 
duct, or  that  any  material  witness  for  the  de- 
fendant has  been,  by  force,  threats,  or  fraud, 
prevented  from  attending  court,  or  where  writ- 
ten evidence  tending  to  establish  the  innocence 
of  the  defendant  lias  been  intentionally  destroy- 
ed or  removed  so  that  it  could  not  be  produced 
upon  the  trial,  and  where  newly  discovered 
twtlmony  is  alleged.  But  these  matters  must 
be  made  part  of  the  record  during  tbe  term  of 
court.  'Aiere  is  no  statute  authorizing  such 
matters  to  be  perpetuated  in  papers  filed  subse- 
quent to  the  term."  ^  . 

Digitized  by  VjOOQIC 


296 


182  SOUTHWBSXEBN  BBPOBTBB 


(Tex. 


This  rale  has  been  adhered  to  since  the 
rendition  of  that  opinion,  and  we  copy  In 
fall  agraln  this  ruling  that  the  profession 
may  understand  and  preserve  such  matters 
In  a  bill  of  exertions  filed  In  term  time,  If 
they  desire  to  have  this  court  review  the 
ruling  of  the  trial  court  on  such  matters. 
If  such  rule  is  deemed  Inadvisable,  the  Leg- 
islature should  be  requested  to  change  the 
law  in  respect  to  such  bills,  as  It  has  in  other 
instances.  We  will  state,  however,  that  we 
have  read  the  affidavits  of  Messrs.  Bussell 
and  Harrison  attached  to  the  motion  for  a 
new  trial,  and  also  the  state's  contest.  In- 
cluding the  affidavits  of  eleven  of  the  jurors, 
including  Messrs.  Russell  and  Harrison ;  also 
the  evidence  heard  on  the  trial,  and  If  we 
were  authorized  to  consider  aU  these  matters 
we  would  not  be  authorized  to  hold  that  the 
court  erred. 

[13]  It  may  be  said  that  affidavits  and  evi- 
dence would  disclose  that  the  last  baUot 
taken  before  adjourning  for  the  night  stood 
10  for  conviction,  and  2  for  acquittal.  That 
when  the  jury  convened  next  morning  they 
discussed  the  case  for  some  time,  and  It  was 
agreed  that  each  juror  would  write  the  pun- 
ishment that  should  be  assessed  against  ap- 
pellant That  two  of  the  Jurors — Messrs. 
Bussell  and  Harrison — wrote  nothing,  and  the 
others  wrote  the  term  of  years  they  thought 
should  be  assessed.  This  was  added  up  and 
divided  by  12,  and  the  result  was  between 
62  and  63  years.  After  this  was  done.  It 
was  discussed,  and  the  punishment  was  not 
fixed  at  this  result,  but  by  agreement  of  all 
the  punishment  was  assessed  at  a  different 
number  of  years,  60  years  confinement  in  the 
penitentiary.  While  our  decisions  hold  that 
an  agreement  beforehand  to  be  bound  by  the 
result  obtained  in  adding  up  the  different 
number  of  years,  Is  a  verdict  by  lot,  yet  many 
courts  hold  otherwise,  where  all  jurors  agree 
to  It  after  the  result  of  addition  and  division 
has  been  ascertained.  We  would  not  be  un- 
derstood as  varying  from  the  rule  so  long 
adhered  to  In  this  court,  but  the  decisions  of 
this  court  also  have  held  always  that  where 
the  result  Is  obtained,  and  this  result  is  not 
adhered  to,  and  a  different  punishment  as- 
sessed, to  which  all  agree.  It  is  not  a  verdict 
by  lot  So  If  we  could  consider  the  state- 
ment of  facts  on  this  issue,  the  trial  court  did 
not  err  la  overruling  the  motion  for  a  new 
trial  on  this  ground,  but  followed  the  rule 
adhered  to  In  this  court.  Pmltt  v.  State,  30 
Tex.  App.  159,  16  S.  W.  773;  McAnaUy  v. 
State,  57  S.  W.  833. 

[14-11]  This  brings  us  to  a  consideration 
of  the  only  remaining  question,  and  to  our 
minds  the  most  serious  question  in  the  case ; 
that  Is,  the  contention  that  the  corpus  delicti 
Is  not  proven  In  accordance  with  the  rules  of 
law.  It  is  true  it  was  necessary  for  the  state 
to  prove  that  deceased  was  unlawfully  killed, 
and,  second.  If  murdered,  that  appellant  fired 
the  fatal  shot  or  was  a  party  to  the  crime. 
Appellant's  contention  is,  however,  that  the 


state  must  show,  lnd^)end«it  of  the  testi- 
mony of  the  accomplice,  that  deceased  was 
unlawfully  killed,  is  not  supported  by  the 
authorities.  The  testimony  of  the  accom- 
plice alone  is  not  sufficient  to  establish  that 
or  any  other  fact  is  conceded,  but  that  the 
testimony  of  the  accomplice  must  be  wholly 
ignored.  Is  not  sound.  If  an  unlawful  killing 
must  be  shown  by  evidence  other  than  that  of 
the  accomplice,  the  testimony  of  an  accom- 
plice would  have  no  place  in  the  record.  We 
can  and  should  consider  the  testimony  in 
proving  that  or  any  other  ftict  but  such 
testimony  alone  cannot  establish  that  or  any 
other  fact;  there  must  be  other  facts  and 
circumstances  in  the  record  tending  to  show 
that  fact  corroborative  of  the  accomplice 
testimony,  as  well  as  corroborative  of  the 
fact  that  api)ellant  was  the  guUty  party  after 
a  crime  has  been  shown  to  have  been  com- 
mitted. 

[1 7]  In  the  recent  case  of  Kennedy  v.  State, 
180  S.  W.  238  (not  yet  officially  reported),  we 
had  occasion  to  investigate  this  question,  and 
there  we  quoted  from  the  opinion  of  Judge 
Hurt  in  Kugadt  v.  State,  38  Tex.  Cr.  B.  694, 
44  S.  W.  9S9,  wherein  it  was  said: 

"In  other  words,  in  the  establishment  of  the 
corpus  delicti  the  confessions  are  not  to  be  ex- 
cluded, but  are  to  be  taken  in  coonection  with 
the  other  facts  and  drcumstances  in  evideDce." 

This  rule  has  been  adhered  to  in  this  court 
in  a  numbe;"  of  cases  since  then.  Little  ▼. 
State,  39  Tex.  Cr.  B.  654,  47  S.  W.  987; 
Mathews  v.  State,  89  Tex.  Cr.  E.  655,  47  S. 
W.  647,  48  S.  W.  189;  Tldwell  v.  State,  40 
Tex.  Cr.  B.  41,  47  S.  W.  466,  48  S.  W.  184 ; 
Nicks  V.  State,  40  Tex.  Cr.  E.  7,  48  S.  W.  186 ; 
Gallegos  v.  State,  49  Tex.  Or.  B.  116,  90  S. 
W.  492;  B^edrickson  v.  State,  44  Tex.  Cr. 
B.  201,  70  S.  W.  754;  Bowles  t.  State,  52 
Tex.  Cr.  B.  18,  105  S.  W.  17&  By  reading 
those  cases  and  the  authorities  therein  died 
it  is  shown  that  the  fact  that  deceased  was 
unlawfully  killed  may  be  shovra  by  circum- 
stantial evidence,  and  the  further  fiict  de- 
fendant's connection  with  the  crime,  may 
also  be  so  shown. 

[It]  It  is  further  held  that  a  confession, 
or  the  testimony  of  an  accomplice,  while  in- 
sufficient to  establish  that  fact  alone,  will 
be  considered  In  establishing  both  facts,  and 
if  the  evidence,  in  addition  to  the  accomplice 
testimony,  tends  to  show  that  deceased  wa# 
unlawfully  killed  and  also  tends  to  show 
appellant's  guilt  of  the  crime,  the  evidence  is 
sufficient  to  sustain  the  conviction.  And  this 
need  not  be  shown  by  direct  testimony,  but 
may  t>e  shovra  by  dreamstantial  evidence. 
It  would  be  remarkable  if  direct  or  positive 
testimony  could  be  obtained  to  show  that  a 
murder  had  been  committed  when  the  killing 
takes  place  In  the  dead  hours  of  night — in 
this  instance  about  1  o'clock  at  night,  after 
deceased  had  undressed  and  gone  to  bed.  It 
is  unquestioned  he  was  killed  by  a  pistol  shot 
the  ball  entering  his  head  In  front  about 
three-fourths  of  an  inch  from  the  hair  lla«. 
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There  Is  some  slight  evidence  raising  the  Is- 
sue that  deceased's  wife  mlg^t  have  killed 
blm,  and  some  that  It  might  he  a  case  of 
suicide.  The  court  sobmltted  botti  these  !»■ 
sues  to  the  jary.  and  they  found  that  appel- 
lant fired  the  shot  that  kUled  deceased  while 
he  was  In  bed.  Mrs.  Ward  testified  that  ap- 
pellant tried  to  get  her  to  kill  her  husband, 
but  she  refused  to  do  so,  but  that  she  did 
agree  to  aivtellant  killing  him;  that  dniliig 
the  dar  appellant  had  told  her  he  would  kill 
him  that  night,  and  that  she  lay  awake  ex- 
pecting appellant;  that  she  finally  went  to 
sle^  and  was  awakened  by  a  noise  In  the 
room ;  that  then  she  heard  a  pistol  fire,  after 
which  she  got  up  and  lit  a  lamp,  and  deceas- 
ed was  lying  on  the  bed  shot  in  the  head, 
with  a  pistol  laying  In  his  left  hand,  but  not 
gripped.  That  tdie  never  saw  the  pistol  be- 
fore; that  it  did  not  belong  to  deceased. 
Appellant  insists  that  this  does  not  exclude 
the  Idea  that  deceased  may  not  have  shot 
IdmseU,  as  no  one  saw  the  shot  fired,  nor 
saw  appellant  at  this  house  at  this  time. 
But  the  conversation  she  says  she  had  with 
him  the  next  day  could  be  legitimately  con- 
strued, if  true,  into  an  admission  that  he  had 
caused  the  death.  But  we  concede  that  her 
testimony  alone  would  be  insufficient  to  show 
that  appellant  was  guilty  of  the  crime,  unless 
there  are  other  facts  and  circumstances  In 
evidence  tending  to  connect  appellant  with 
the  crime.  It  would  be  useless  to  recite  the 
evidence  showing  the  adulterous  relations 
existing  between  api)ellant  and  deceased's 
wife,  as  he  himself  testified  to  such  relations, 
and  testified  that  they  existed  from  the  lat- 
ter part  of  1913  until  the  date  of  deceased's 
death,  January  23, 1916.  He  also  admits  that 
In  July,  1914,  deceased  caught  blm  and  Mrs. 
Ward  in  a  compromising  position  at  night, 
and  appellant  also  admits  that  after  that 
time  it  was  not  so  easy  for  blm  to  get  access 
to  Mrs.  Ward  at  night;  that  "before  he 
caught  me  her  husband  was  sleeping  across 
the  hall  and  I  would  slip  up  to  the  window 
and  talk  to  her  and  would  have  intercourse 
with  her  while  he  was  in  the  other  room; 
that  afterwards  the  husband  moved  his  bed 
into  his  wife's  room."  With  this  testimony 
of  appellant  In  the  record,  a  key  is  furnished 
with  whldi  to  read  the  letter  written  by  ap- 
pellant to  Mrs.  Ward,  which  he  admits  writ- 
ing, whether  written  in  October,  as  he  con- 
tends, or  in  December,  as  Mrs.  Ward  testifies. 
The  letter  reads: 

"Dear  Wife  I  going  to  write  you  a  few  lines  if 
my  finger  la  hordng  me  I  do  wish  I  could  be 
with  yon  to  nigbt  I  would  try  to  make  you  enjoy 
yotmiuf  tiM  best  I  could  I  do  believe  yoo  love 
me  sweet  I  love  yea  better  than  anything  are 
anybody  in  the  world  Dear  if  you  make  up  your 
mmd  and  do  what  we  were  talking  about  I 
wooM  be  with  yon  a  hole  lots  of  times  but  if  you 
don't  think  it  best  why  all  right. 

"I  did  Bot  sleepe  a  bit  good  last  nigbt  bnt  my 
finger  did  not  hurt  like  I  thought  It  would  I 
went  by  about  twenty  minutes  to  ten  Mnma 
wa*  there  last  nigbt  and-  we  sit  up  and  taike 
till  eleven  thirty  and  then  went  to  bed  sweet 


heart  I  wish  I  could  see  you  when  I  wanted  t9 
and  be  with  you  all  the  so  I  would  not 

have  to  write  that  is  to  cold  and  far  off  for  me 
Honey  do  yon  want  to  be  tied  up  like  this  all  the 
time  are  not  Dear  one  I  know  yoti  don't  Honey 
if  you  wag  mine  I  could  be  with  you  all  the  time 
and  feel  good  Dear  do  you  want  me  with  you 
are  had  you  rather  do  this  way  sweet  you  are 
the  dearest  and  sweetest  little  woman  in  the 
wide  world  but  know  what  we  are  doing  now  is 
dangers  to  all  off  us  so  yon  decide  and  make  up 
your  mind  what  to  do  Dear  I  wish  I  could  see 
you  now  my  finger  is  nretty  sore  but  I  am  big 
and  can  stand  a  hole  lot  of  punishment  I  do 
not  like  to  punish  by  having  to  stay  away  from 
you  for  that  is  the  worst  one  I  have  but  dear  it 
IS  not  going  to  be  that  way  all  the  time  is  it  sweet 
I  beard  you  say  no  where  are  yon  anyway 
I  am  looking  for  you  sweet  sweet  you  are  so 
dear  to  me  I  got  up  at  five  this  morning  so  I 
could  write  yon  but  every  one  comes  in  stops  me 
so  I  win  close  hopping  to  be  with  you  soon  for 
all  nlcht  and  day  to  Dear  I  will  if  I  ever  get 
that  chance  so  good  by  to  the  sweetest  woman 
in  the  world." 

By  all  the  testimony  it  Is  shown  that  this 
letter  was  written  after  Mr.  Ward  had  caught 
appellant  and  his  wife  in  the  oompvomlslng 
position,  and  after  he  had  moved  bis  bed  Into 
his  wife's  room.    When  he  writes: 

"Dear  if  you  make  up  your  mind  and  do  what 
we  were  talking  about  I  would  be  with  you  a 
hole  lots  of  times" 

—it  is  made  idain  what  be  means  when  she 
testifies  that  they  had  been  discussing  killing 
Mr.  Ward,  and  especially  is  this  true  when 
we  take  the  sentence: 

"Dear  do  you  want  me  with  you  are  had  you 
rather  do  this  way  ♦  *  •  but  know  what  we 
are  doing  now  is  dangers  to  all  oS  us  so  you 
decide  and  make  np  your  mind  what  to  do 
*  *  *  I  do  not  like  to  punish  by  having  to 
■stay  away  from  you  •  •  •  but  dear  it  is  not 
going  to  be  that  way  all  the  time,"  etc. 

When  we  consider,  according  to  appellant's 
own  testimony,  that  this  letter  was  written 
by  him  after  the  husband  had  moved  his  bed 
into  his  wife's  room,  and  his  ea^  access  at 
night  stopped,  we  can  readily  understand 
what  was  meant,  and  a  Jury  would  be  au- 
thorized to  draw  deductions  that  be  meant 
that  deceased  was  not  going  to  be  in  the  way 
all  the  time,  and  this  letter  corroborates 
Mrs.  Ward's  testimony  in  many  material 
particulars,  and  in  and  of  Itself  alone  would 
have  a  tendency  to  show  that  ai^iellant  took 
the  life  of  deceased  that  deceased  might  no 
longer  be  an  Impediment  to  bis  being  wiUi 
Mrs.  Ward  in  the  nighttime.  Then  again 
the  pistol  found  by  deceased,  with  which  the 
fatal  wound  was  Inflicted,  Mrs.  Ward  testi- 
fies her  husband  owned  no  snch  pistol.  In 
this  she  was  corroborated  by  bet  son  Leonard 
Wardt  who  was  called  to  the  witness  stand 
by  appellant,  and  wbo  testified  that  he  bad 
never  seen  the  pistol  before.  It  was  a  88 
caliber  Smith  &  Wesson  pistol.  Leonard 
says  be  never  saw  the  pistol  until  that  night. 
This  would  support  a  finding  that  It  was  not 
a  case  of  suicide.  On  the  question  of  whose 
pistol  it  was,  the  pistol  found  by  the  dead 
man  was  Introduced  in  evidence,  and  Milton 
Norton  testified  that  he  formerly  worked  for 
appellant  in  his  jneat  market,  and  that. be 
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■aw  a  pistol  In  the  market  In  a  pigeon 
hole  under  the  counter  and  also  in  the  desk; 
that  he  saw  a  small  pistol  there;  that  he 
never  saw  a  pistol  there  like  this  (a  46  cali- 
ber pistol).  "This  is  the  pistol  I  saw  there— 
the  38  caUber  pistol  found  by  deceased." 
Uozier  Walker  also  testified  on  direct  exam- 
ination that  he  worked  for  appellant,  and 
said: 

"There  was  a  pistol  there  in  the  market.  It 
was  kept  under  the  cash  register.  I  cannot 
8ay_  that  was  the  pistol  [referring  to  the  38 
caliber  Smith  &  Wesson  found  by  deceased]. 
It  is  one  like  that— might  hare  been  a  little 
brighter.    About  the  same  size." 

Of  course,  the  testimony  of  these  witnesses 
was  weakened  on  cross-examination,  and  ap- 
pellant introduced  testimony  that  the  pistol 
seen  in  the  market  belonged  to  George  Bo- 
linger,  and  George  BoUnger  so  testified  on 
the  trial.  However,  the  state  called  the  coun- 
ty attorney  and  three  members  of  the  grand 
jnry,  and  they  all  testified,  when  George 
BoUnger  was  before  tlie  grand  Jury,  BoUng- 
er swore  he  owned  no  pistol,  and  did  not  have 
one  at  the  market  And  the  testimony  fur- 
ther shows  that  if  BoUnger  had  a  pistol  at 
the  market,  It  was  a  45  caliber  pistol,  and 
MUton  Norton  is  positive  that  the  pistol  he 
saw  at  the  market  was  not  that  large  a  pis- 
tol ;  was  a  38  caliber  pistol.  This  testimony, 
if  believed,  would  tend  strongly  to  connect 
the  defendant  with  the  commission  of  the 
offense.  It  would  show  deceased  in  irasses- 
sion  of  no  snch  pistol,  and  appellant  in  pos- 
session of  that  character  of  pistol,  with  a 
motive  for  desiring  that  deceased  be  gotten 
out  of  his  way  where  he  could  have  easy  ac- 
cess to  his  wife  at  night  The  testimony 
further  shows,  exclusive  of  the  testimony  of 
Mrs.  Ward,  that  when  the  body  was  shipped 
and  she  left  to  accompany  it  she  turned  the 
keys  of  the  house  over  to  appellant;  that 
upon  getting  to  Detroit  she  wrote  appellant, 
and  in  replying  to  the  letter  he  sent  her  the 
newspaper  cUpplngs  commenting  on  the  death 
of  her  husband  in  which  it  was  caUed  a  snl- 
dde,  and  said  in  the  letter,  "AU  is  well  at 
this  time — I  am  sending  you  the  clippings 
from  the  paper."  These  and  other  facts  and 
circumstances  In  the  case  tend  to  show  that 
the  deceased  was  murdered  in  his  bed  at 
night  and  tend  to  connect  appeUant  with  the 
commission  of  the  oftense;  and  when  we  al- 
so take  into  consideration  the  testimony  of 
Mrs.  Ward,  the  accomplice,  it  would  auQior- 
Ize  a  Jury  to  find  that  the  testimony  as  a 
whole  was  of  a  conclusive  nature,  producing, 
in  effect,  a  reasonable  and  moral  certainty 
that  the  accosed  and  no  other  person  klUed 
Mr.  Ward. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant's  able  counsel  hare  filed  an  ex- 
haustive motion  for  a  rehearing,  and  a  learn- 
ed argument  thereon — the  motion  itself  con- 
taining Bome  59  pages  of  typewritten  matter, 
whUe  the  argument  embraces  some  13  pages 


of  printed  matter.  We  have  carefully  and 
thoughtfully  read  the  papers  filed,  and  re- 
read the  entire  transcript  and  we  find  all  of 
appeUanf  8  contentions  summarized  In  the 
condudlns  paragraphs,  which  read  as  fol- 
lows: 

"The  opinion  shows  that,  in  disposiAg  of  this 
appeal,  die  court  pointedly  fails  to  follow  and 
apply  the  holding  of  all  former  authorities  in 
the  foUowing  particulars,  to  wit: 

"(1)  Considering  the  proceedings  relating  to 
the  erroneous  exclusion  of  the  testimony  of  the 
witness  WiU  Yates,  as  actually  set  forth  in  the 
record,  the  court's  disposition  of  the  error  shown 
ignorea  the  text  of  section  947,  2  Wharton,  Crim. 
£v.  (10th  EM.)  pp.  1826,  1827,  and  oTertnrns  the 
holding  in  Turner  v.  State,  46  S.  W.  830,  and 
in  other  authorities  cited  in  appellant's  brief. 

"(2)  Considering  the  proceedings  relating  to 
the  erroneous  admission  in  evidence  of  the  writ- 
ten statement  of  the  witness  Cozier  Walker,  as 
actually  set  forth  in  the  record,  the  court's  dis- 
position of  the  error  shown  pointedly  disregards 
the  holding  in  Knight  v.  State,  65  S.  W.  88,  and 
in  other  authorities  cited  in  appellant's  brief. 

"(3)  Considering  the  proce^ngs  relating  to 
the  misconduct  of  the  district  attorney  in  de- 
manding that  appellant  'tell  the  jury  when  and 
why  you  were  ezpeUed  from  the  Odd  Fellows,'  as 
actually  set  forth  in  the  record,  the  court's  dis- 
position of  the  error  shown  either  overlooks  or 
disapproves  the  holding  in  Tijerina  v.  State,  45 
Tex.  Or.  R.  1^  74  S.  W.  913,  LevinsW  v. 
Cooper,  142  S.  W.  961,  and  in  other  authorities 
dted  in  appeUant'a  brief. 

"(4)  Considering  the  proceedings  relating  to 
the  misconduct  of  the  district  attorney  in  hia 
closing  argument  to  the  jury,  as  actually  set 
forth  in  the  record,  the  court's  disposition  of  the 
errors  shown  is  in  total  disregard  of  the  holding 
in  Milhier  v.  State,  72  Tex.  Cr.  R,  45,  162  S. 
W.  355,  and  in  other  authorities  dted  in  appel- 
lant's brief. 

"(5)  Considering  the  proceedings  relating  to 
the  erroneous  admission  in  evidence  of  the  im- 
peachmeot  testimony  of  the  witness  Wooley,  as 
actually  set  forth  in  the  record,  the  court's  dispo- 
sition of  the  error  shown  is  contrary  to  the  hold- 
ing in  Woodward  v.  State.  60  Tex.  Gr.  R.  294, 
97  S.  W.  601,  and  ia  other  authorities  cited  in 
appellant's  brief. 

"(6)  The  failure  of  the  court  to  reverse  the 
judgment  because  of  the  erroneous  admission  in 
evidence  of  the  testimony  of  the  sheriff,  AUen 
Hooks,  is  contrary  to  the  holding  in  Gardner  v. 
State,  11  Tex.  App.  265,  and  in  other  numerous 
authorities. 

"The  court's  opinion,  afSrmibg  the  judgment 
not  only  misinterprets.  In  vital  particulars,  cer- 
tain proceedings  contained  in  the  record,  and 
appears  to  be  based  upon  a  material  misconstruc- 
tion of  the  proceedings  set  forth  and  reUed  upon 
by  appeUant  to  show  serious  and  reversible  er- 
rors, but  is  so  at  variance  with  former  holdings 
of  this  court  and  with  other  universaUy  accepted 
authorities  as  to  present  not  only  confusion,  but 
irreconcilable  conflict  «f  opinion  on  the  questions 
involved. 

"(1)  The  opinion  holds,  and  in  affirming  the 
judgment  applies  the  holding,  that  in  testing  the 
suflciency  of  evidence  reUed  upon  to  corroborate 
an  accompUoe,  such  evidence  may  be  considered 
and  interpreted  by,  and  construed  in  the  Ught  of. 
the  accompUce  testimony— all  former  dedsions 
holding  that  in  making  such  test  the  accomplice 
testimony  must  be  eliminated.     Smith  v.  State, 

58  Tex.  Cr.  K.  106.  124  S.  W.  920;  Hoyle  v. 
State,  4  Tex.  App.  245:  Hanson  v.  State.  27 
Tex.  App.  140.  11  S.  W.  37;    Jones  v.  Sute, 

59  Tex.  Cr.  R.  559,  129  S.  W.  1120,  and  nu- 
merous other  authorities  cited  in  appeUanf  s 
brief. 

"(2)  The  opinion,  in  holding  that  the  evidence 
supports  the  Judgment   holds  that  accompUce 
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teatitnony,  it  corroborated  1^  oti>er  evidence,  re- 
motelr  tending  to  establish  the  essential  facts  at 
issue,  warrants'  a  jodgment  of  conviction— all 
former  decisions  holding  that  to  warrant  a  con- 
viction on  accomplice  testimony,  it  mnst  be  cor- 
roborated by  other  evidence,  wUeh,  of  itself, 
tends  directljr  and  immediately  to  establish  the 
essential  facta  at  issue.  Clark  v.  State,  30  Tex. 
App.  402,  17  S.  W.  042 ;  McGowen  v.  State, 
5X  Tex.  Or.  R.  205;  100  S.  W.  1157;  Vails  v. 
State.  59  Tex.  Cc  R.  310,  128  S.  W.  1119,  and 
other  authorities  dted  In  appellant's  brief. 

"&)  The  opinion  holds  in  effect  that  motive  on 
the  part  of  the  accused  to  commit  the  offense 
diarged  is  sufficient  corroboration  of  accomplice 
testimony  to  warrant  a  conviction — the  earlier 
decisions  expressly  and  pointedly  holding  that 
such  motive  is  not  the  corroboration  of  accom- 
plice testimony  required  by  the  statute.  Vails  v. 
State.  S9  Tex.  Cr.  B.  340,  128  S.  W.  1110. 

"If  the  conrt  has  not  misinterpreted  certain 
proceedings  contained  in  the  record,  and  if  the 
holdings  In  the  opinion,  which  are  in  conflict 
with  former  decisions,  are  advised  and  not  the 
result  of  oversight  or  misconstruction,  then  it  is 
submitted  that  the  opinion  should  make  special 
mention  of  the  former  decisions  with  which  it  is 
in  conflict,  and  should  expressly  overrule  such 
decisions,  or  otherwise  reconcile  the  conflict  and 
dispel  the  confusion." 

It  is  thus  seen  that  appellant's  counsel  are 
Insistent  tbat  the  opinion  in  this  case  is  in 
conflict  with  the  former  decisions  of  this 
court  in  several  material  particulars,  and, 
if  so,  the  opinion  should  not  be  adhered  to, 
for  it  was  not  the  Intention  of  the  court  to 
overrule  a  single  rule  of  law  announced  in 
the  cases  dted  by  appellant,  but  either  the 
conrt  or  appellant  la  In  error  in  the  conclu- 
sion reached  that  the  evidence  in  this  case 
brings  the  errors  complained  of  within  the 
rales  announced  in  those  cases. 

The  first  contention  is  tbat  in  holding  that 
tbe  trial  court  committed  no  error  in  exclud- 
ing the  testimony  of  Will  Yates  this  opinion 
Is  in  conflict  with  the  rule  of  law  announced 
in  Tomer  t.  State,  46  S.  W.  830,  and  other 
cases  cited  by  appellant,  and  section  947,  2 
Wbarton,  Crlm.  Bv.  Turner's  case,  supra, 
is  In  no  way  applicable  to  tbe  facts  in  this 
case.  In  that  case  It  was  held  that  the  ap- 
pellant should  have  been  permitted  to  testify 
tliat  deceased  told  appellant  be  had  whipped 
bis  daughter  as  having  a  bearing  on  the 
state  of  mind  of  the  appellant  on  the  Issue  of 
manslaughter ;  and  that  the  daughter  ought 
to  have  been  permitted  to  testify  that  her 
fatber  (deceased)  had  in  fact  whipped  her 
for  going  with  appellant.  The  evidence  of 
Will  Yates  could  not  and  would  not  tend 
to  show  why  appellant  kUled  deceased,  If  he 
did  do  so,  nor  his  state  of  mind  in  so  doing. 
In  fact,  what  Will  Yates  would  testify  to 
occurred  after  the  homicide,  and  could  not 
and  would  not  have  any  bearing  on  why  ap- 
pellant killed  deceased,  If  he  did  so.  The 
homicide  in  this  case  occurred  in  the  dead 
hour  of  night,  while  Mr.  Ward  was  asleep, 
if  lie  did  not  commit  suicide.  In  Wharton's 
Crlm.  Evidence,  |  947,  the  only  sentence 
tbat  could  have  any  bearing  on  this  case  is 
where  It  Is  said:  "And  a  satisfactory  ex- 
planation of  suspicious  drciunstances  always 


operates  In  favor  of  the  accused.'*  ISiiff 
rule  of  law  wo  do  not  question,  but  tf  nec- 
essary would  reiterate,  and  so  held  in  tbe 
recent  cose  of  Ward  v.  State,  180  S.  W.  240, 
and  If  the  testimony  of  Will  Yates  would  ex- 
plain why  appellant  visited  Temple  and  told 
I  Miss  Mayse  that  deceased's  father  was  ac- 
'  cusing  her  sister  of  murdering  her  husband, 
the  evidence  should  have  been  admitted,  and 
we  were  in  error  In  holding  otherwise.  Miss 
Mayse  testified  that  appellant  came  to  her 
at  Temple  cme  or  two  weeks  after  the  hom- 
icide, on  Friday— she  thought  the  nth  of 
February — and  told  her  he  wanted  to  see 
her  privately,  and  told  her  that : 

"Mr.  Ward,  Sr.,  had  come  to  Cameron  and 
was  shipping  her  sister's  things  [Mrs.  Ward,  Jr., 
the  wife  of  deceased]  back  home,  and  that  he  had 
been  investigating  the  case  and  he  nndprstood 
was  blaming  her  sister  with  the  homicide,  and 
that  he  did  not  think  her  sister  did  it,  and  he 
thought  it  was  nothing  but  right  to  let  us  know 
that  Mr.  Ward,  Sr.,  was  trying  to  blame  it  on 
sister." 

The  State  did  introduce  this  testimony, 
as  contended  by  appellant,  as  one  of  the  cir- 
cumstances tending  to  show  appellant's  guilt; 
that  he  made  this  trip  to  Temple,  and  made 
this  statement  to  Miss  Mayse  immediately 
after  the  discovery  of  a  letter  written  by 
him  to  Mrs.  Ward,  Jr.,  found  under  the  car- 
pet by  Tom  Jameson.  Tbe  letter  so  fpnnd 
is  copied  in  the  original  opinion.  This  let- 
ter was  read  by  Mr.  James(»i  and  Henry 
Ruby,  and  then  delivered  by  them  to  Sheriff 
Allen  Hooks.  This  letter,  if  anything,  is 
apparently  what  must  have  caused  the  talk 
on  the  streets  of  Cameron  about  which  Will 
Yates  would  have  testified.  This  is  tbe  only 
conclusion  that  can  be  reached  from  the  rec- 
ord before  us.  It  is  true  Sheriff  Hooks 
showed  the  letter  to  Mr.  Ward,  Sr.,  who  was 
having  tbe  things  moved,  but  there  is  nothing 
in  the  record  to  show  Uiat  Mr.  Ward  made 
any  remark  to  Sheriff  Hooks,  Messrs.  Jame- 
son and  Ruby,  or  either  of  them,  when  he 
read  the  letter,  and  this  letter  would  more 
clearly  point  to  appellant  as  tbe  grullty  par- 
ty than  to  Mrs.  Ward,  Jr.,  or  any  other  per- 
son. It  is  perhaps  the  discovery  of  this  let- 
ter that  led  to  appellant's  arrest,  and  In  and 
of  itself  would  be  a  reason  why  appellant 
would  visit  the  sister  of  Mrs.  Ward,  Jr.,  in 
an  effort  to  get  Mrs.  Ward  away  from  the 
home  of  tbe  father  of  the  deceased  where 
she  then  was  staying,  but  it  would  furnish  no 
explanation  of  this  visit  to  Miss  Mayse  con- 
sistent with  his  innocence.  The  fact  that 
shortly  after  tbe  discovery  of  this  letter  ap- 
pellant visited  Miss  Mayse  and  told  her  that 
Mr.  Ward,  Sr.,  was  charging  her  sister  with 
tbe  murder  of  bis  son  and  thus  get  her  away 
from  Mr.  Ward's  home  and  influence,  is  a 
strong  circumstance  against  appellant's  in- 
nocence. Now,  if  WIU  Yates  would  have  tes- 
tified that  be  told  appellant  Mr.  Ward  was 
charging  Mrs.  Ward,  Jr.,  with  the  crime, 
this  would  have  a  tendency,  to  explain  bis 
visit,  but  tbe  bill  does  not  aboyMhat  Yates 
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woold  fiaye  so  testlfled.    All  the  bill  sbows 
Is  that  Yateg  would  have  testified: 

"One  morning  the  defendant  Ingram  was  in 
my  shop  and  I  liad  a  talk  with  him  and  said  to 
him,  'Ah,  it  is  rumored  that  some  people  think 
she  killed  that  man  and  that  he  did  not  kill  him- 
self.' And  he  said,  'Surely  not.'  And  know- 
ing that  he  had  something  to  do  with  the  woman 
and  as  he  was  a  friend  to  me,  I  said  to  him, 
'Yes,  and  you  had  better  lay  low,  for  you  were 
mixed  up  with  the  woman  before  this  thing  come 
up.' " 

Does  this  testimony  furnish  any  reason 
why  appellant  should  have  gone  to  Temple 
and  told  Miss  Mayse  that  Mr.  Ward  was 
charging  her  sister  with  the  crime?  Certain- 
ly Yates  would  not  have  testlfled  he  so  told 
appellant,  or  the  bill  would  have  so  stated. 
There  Is  nowhere  In  the  record  a  suggestion 
that  Mr.  Ward,  to  any  person  In  Cameron, 
charged  his  daughter-in-law,  Mrs.  Ward,  Jr., 
with  the  crime,  and  it  was  an  explanation 
that  would  not  have  explained  why  appellant 
went  to  Temple  and  told  Miss  Mayse  that  Mr. 
Ward  was  charging  her  sister  with  the  crime. 
Mr.  Ward's  name  was  not  mentioned  by 
Yates,  nor  does  any  other  person  testify  that 
Mr.  Ward  so  stated  to  any  person  In  Camer- 
on. In  fact  the  record  Is  silent  as  to  what 
Mr.  Ward  said  in  Cameron,  if  he  said  any- 
thing. It  seems  as  soon  as  be  was  placed  In 
possession  of  the  letter  found  under  the  car- 
pet he  went  to  his  home  in  Detroit  to  see  his 
daughter-in-law  and  asked  her  about  the  con- 
tents of  the  letter,  and  if  appellant  ascertain- 
ed that  Mr.  Ward  was  in  possession  of  the 
letter.  It  furnishes  a  most  cogent  reason  why 
he  should  want  Mrs.  Ward,  Jr.,  out  from  un- 
der the  influence  of  deceased's  father,  and  the 
proposed  testimony  of  Will  Yates  would  not 
explain  nor  tend  to  explain  why  he  visited 
the  sister  of  Mrs.  Ward  at  Temple  and  told 
her  that  Mr.  Ward  was  blaming  her  sister 
with  the  death  of  his  son.  Mr.  Ward  appar- 
ently said  nothing  on  his  visit  to  Cameron; 
at  least  this  record  fails  to  disclose  what  he 
said.  If  he  said  anything.  We  are  not  over- 
ruling the  case  of  Turner  v.  State,  supra,  nor 
the  other  cases  cited  by  appellant  on  this 
point,  but  merely  holding  that  the  testimony 
of  Will  Yates  would  not  explain  nor  tend  to 
explain  why  appellant  went  to  Temple  and 
told  Miss  Mayse  that  Mr.  Ward,  Sr.,  was 
charging  her  sister  with  the  murder  of  his 
son,  when  Yates'  testimony  shows  that  he 
had  never  beard  tiiat  Mr.  Ward  bad  made 
such  a  charge,  nor  does  any  other  witness 
testify  that  Mr.  Ward  had  made  any  state- 
ment in  Cameron  that  put  such  rumor  afloat 
in  Cameron.  He  was  a  stranger  in  that  city, 
while  Sheriff  Hooks,  Mr.  Jameson  and  Mr. 
Ruby,  who  also  read  the  letter,  resided  In 
Cameron,  and  if  such  a  rumor  was  afloat  In 
Cameron  the  natural  inference  would  be  that 
they  and  not  Mr.  Ward  had  put  it  In  circu- 
lation. Mr.  Ward  was  not  a  witness  in  this 
case,  and  the  only  intimation  in  the  record 
that  Mr.  Ward  ever  charged  his  daughter-in- 
law  with  the  crime  is  contained  In  her  cross- 
examination  by  appellant.    She  testifies  that 


when  Mr.  Ward  returned  to  Detroit  where 

she  was  staying  that  he  had  the  letter  writ- 
ten by  defendant  to  her,  which  was  found 
under  the  carpet  (which  appellant  admits 
writing)  and  is  copied  In  fall  In  the  original 
opinion.  Mr.  Ward  came  to  her  and  said, 
"You  or  Bomel)ody  else  has  killed  my  son  and 
you've  got  to  come  across."  That  after  think- 
ing the  matter  over,  knowing  he  bad  the  let- 
ter, she  made  a  full  statement  as  testlfled  to 
by  her  on  this  trlaL  This  is  the  only  time 
tbat  Mr.  Ward  appears  to  have  said  anything, 
under  this  record,  and  this  was  after  he  had 
left  Cameron  and  gone  back  to  Detroit,  and 
after  appellant's  conversation  with  Miss 
Mayse.  Mr.  Ward  then  got  from  Mrs.  Ward, 
Jr.,  what  appellant  was  fearful  he  would  get, 
and  furnishes  the  reason  for  his  visiting 
Miss  Mayse  in  an  effort  to  get  Mrs.  Ward,  Jr., 
away  from  the  home  of  the  father  of  the  de- 
ceased. 

[11]  Appellant,  In  his  argument  filed.  In- 
sists that  the  objection  urged  by  this  court  to 
the  admissibility  of  the  testimony  was  not  the 
objection  urged  by  the  district  attorney,  and 
cites  us  to  the  case  of  Hunter  y.  State,  59 
Tex.  Cr.  B.  448, 129  S.  W.  125,  and  other  cas- 
es, wherein  it  Is  held: 

"It  is  well  settled  in  this  state  that  objections 
to  testimony  must  set  forth  the  objections  that 
were  interposed ;  otherwise,  the  action  of  th4 
court  below  will  not  be  revised." 

To  this  rule  of  law  we  adhere.  It  Is  a  cor- 
rect enunciation  of  the  law,  and  relates  solely 
to  testimony  admitted  on  the  trial,  as  will  be 
found  by  referring  to  the  case  above  cited 
and  other  cases  cited  by  appellant  It  has 
no  reference  to  testimony  rejected,  and  which 
is  admissible  under  no  phase  of  the  case. 
When  testimony  is  excluded  we  pass  on  the 
question  only  of  whether  under  the  bill  and 
the  record  it  should  have  been  admitted.  If 
the  record  as  a  whole,  and  the  bill,  demon- 
strates conclusively  that  the  testimony  was 
not  admissible  under  any  phase  of  the  case, 
certainly  the  court  excluding  It  would  not 
present  error.  If  the  testimony  was  admissi- 
ble under  any  phase  of  the  case,  there  would 
be  error  In  excluding  It,  but  If  not.  It  would 
be  immaterial  what  objection  was  offered — 
the  testimony  being  inadmissible  under  any 
theory  of  the  case.  The  fact  that  the  court 
gave  as  a  reason  for  rejecting  the  testimony 
a  certain  reason,  or  the  district  attorney  stat- 
ed certain  objections,  would  be  ImmateriaL 
The  question  to  be  decided  by  us:  Was  the 
testimony  rejected  admissible?  If  so,  error 
would  be  presented.  If  not,  certainly  no  er- 
ror would  be  presented.  It  would  be  the 
height  of  folly  for  us  to  hold  that  certain  tes- 
timony was  inadmissible,  but  because  the 
wrong  reason  was  assigned,  the  case  should 
be  reversed;  yet  on  another  trial  the  court 
should  not  admit  the  testimony. 

[20]  The  next  ground  Is  that  the  court 
erred  In  admitting  the  statement  made  by 
Cozier  Walker  before  the  grand  Jury,  and 
tbat  In  holding  there  was  no  error  In  admit- 
ting It  we  overruled  the  case  of  Knight  t. 
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State,  65  S.  W.  88,  and  other  caseB  dted  by 
appellant  In  that  case  It  appears  by  tbe 
opinion  that  the  state  Introduced  Ben  Smith 
as  a  witness  and  examined  him,'  and  he  was 
croaa-ezamlned  and  excused;  that  the  state 
Babseqaently  recalled  him  and  laid  a  predi- 
cate to  Impeach  him.    The  court  says: 

"The  witness  [Ben  Smith]  had  made  no 
*  *  *  statmnent  acainst  the  state,  bat  bad 
simply  failed  to  make  his  testimony  as  strong 
as  the  state  desired.  This  was  simply  a  faU- 
nre  of  testimony,  and  not  the  statement  of  a  fact 
damaginc  to  toe  state." 

That  he  could  not  be  Impeached  under  the 
drcnmstances  stated  Is  correctly  held,  and 
we  adhere  to  that  rule  of  law,  but  it  is  whol- 
ly Inaiqpllcable  to  the  facts  of  this  case.  The 
state  called  Cozier  Walker  as  a  witness.  On 
direct  examination  he  testified  to  facts  mate- 
rial to  the  state.  There  was  a  pistol  found  In 
the  hand  of  deceased,  loosely  held.  Cozier 
Walker  testified  on  direct  examination: 

"There  was  a  pistol  over  there  in  the  market 
It  was  kept  under  tbe  cash  register.  It  was  a 
kinder  short  pistoL  I  could  not  say  that  that 
was  the  pistol  (38  S.  ft  W.  in  evidence).  It  is 
one  about  like  that,  might  have  been  a  little 
brighter,  about  the  same  size  and  I  think  it 
might  have  been  a  little  brighter.  *  *  *  I 
think  it  was  a  pistol  the  size  of  that  one,  but 
might  have  been  a  little  brighter.  It  was  not  a 
pistol  like  this  (41).  It  was  not  a  pistol  like 
this  (automatic).  Mr.  Ingram  owned  the  mar- 
ket. Mr.  Ingram  owned  the  cash  register.  I 
saw  the  pistol  pretty  near  all  the  time  I  worked 
there  when  I  looked.  When  I  noticed  it  would 
be  there." 

Tbe  pistol  exhibited  to  the  witness  was  the 
pistol  found  held  loosely  In  the  hands  of  tbe 
deceased.  On  cross-examination  his  testimo- 
ny was  slightly  weakened.  He  was  then  ex- 
cused, but  next  day  was  recalled  by  defend- 
ant, and  gave  affirmative  testimony  very  det- 
rimental to  the  state,  in  proving  that  the  pis- 
tol held  In  the  hands  of  deceased  was  not  the 
pistol  of  appellant  This  was  not  a  failure 
to  testify,  but  was  giving  testimony  adverse 
to  the  state,  wholly  different  to  that  given  by 
him  on  the  direct  examination  before  being 
recalled  by  defendant  ^md  wholly  different 
from  that  given  by  him  before  the  grand 
jury.  When  before  tbe  grand  jury  he  testi- 
fied: 

"During  the  time  I  worked  for  Mr.  Ingram, 
I  would  often  see  a  pistol  Just  like  the  one 
shown  me  here,  which  is  a  88  Smith  &  Wesson. 
This  is  the  same  pistol  or  one  just  like  it  It 
was  kept  in  a  pigeon  hole  right  under  the 
counter  near  tbe  register,  I  would  see  it 
every  time  I  would  go  around  there.  I  saw  it 
off  and  on  till  Mr.  Ingram  closed  the  market 
The  pistol  was  rusty  Just  Uke  this  pistol 
shown  me." 

This  was  the  testimony  the  state  had  a 
right  to  expect  the  witness  would  give  on  the 
trial  of  this  case.  If  he  had  only  failed  to 
give  this  testimony,  tbe  state  would  not  have 
bad  the  right  to  Impeach  him,  but  when  re- 
called by  the  defoulant  he  gave  testimony 
that  tended  strongly  to  show  that  the  pis- 
tol found  In  the  hands  of  deceased  (a  38 
Smith  &  Wesson)  was  not  the  pistol  he  saw 
tn  tbe  market  but  tbe  pistol  he  saw  In  the 


market  was  a  41  caliber  jrfstol.  As  the  wit- 
ness not  only  failed  to  testify  to  f&cts  ma- 
terial to  the  state's  case,  as  he  bad  testified 
before  the  grand  Jury,  but  when  recalled  as 
a  witness  testified  affirmatively  to  fbcts  in- 
imical to  the  state's  case,  there  was  no  error 
In  admitting  the  testimony  of  the  witness  be- 
fore the  grand  Jury.  We  are  not  overruling 
the  Elnlght  Case,  supra,  but  simply  adhering 
to  the  rule  annonnced  In  the  cases  of  Baum 
V.  State,  60  Tex.  Cr.  H.  688,  188  S.  W.  271 ; 
Williford  V.  State,  36  Tex.  Cr.  R.  424,  37  S. 
W.  761 ;  Self  ▼.  State,  28  Tex.  App.  406,  13 
S.  W.  602;  Olanton  t.  State,  13  Tex.  App. 
152,  and  cases  dted  In  Branch's  Criminal 
Law,  S  866. 

The  next  contention  la  that  the  court  erred 
in  holding  that  there  was  no  error  In  permit- 
ting the  district  attorney  to  ask:  "When  and 
where  were  you  expelled  from  tbe  Odd  Fel- 
lows' lodge?'  We  did  not  hold  that  there 
was  no  error  in  permitting  the  district  attor- 
ney to  ask  sach  question,  but  what  we  held 
was  that  as  appelant  in  his  testimony  In- 
jected into  the  case  that 'he  was  a  member 
of  the  Odd  Fellows'  lodge,  there  was  no  error 
In  permitting  the  district  attorney  to  show 
that  at  the  time  of  the  trial  he  was  not  a 
member  of  the  lodge.  We  spedfically  held 
that  the  district  attorney  should  not  have 
been  permitted  to  go  further,  but  that  as  ap- 
pellant's objections  were  sustained  to  the 
questions  propounded,  and  the  Jury  instruct- 
ed not  to  consider  such  questions,  there  was 
no  error.  This  in  pp  wise  conflicts  with  the 
cases  of  Tljerlna  ▼.  State,  74  S.  W.  918 ;  Le- 
vlnskl  ▼.  Cooper  (OIv.  App.)  142  S.  W.  961, 
nor  other  cases  dted  by  appellant.  In  the 
Tljerlna  Case,  supra.  It  was  merely  held  that 
questions  should  not  be  permitted  where  the 
purpose  Is  merely  to  create  prejudice  against 
the  defendant  and  to  this  rule  of  law  we 
adherfe  In  the  case  of  Levlnskl  ▼.  Cooiper, 
supra,  it  was  held  that  if  the  question  pro- 
pounded was  of  80  hurtful  a  nature  that  tbe 
exclusion  of  the  answer  would  not  cure  the 
error,  it  would  present  error..  In  neither  of 
those  cases  bad  it  been  testified  affirmatively 
by  appellant  to  a  given  fact  that  would  be 
beneficial  to  him,  which  tact  the  state  knew 
he  was  not  entitled  to  bave  operative  to  his 
benefit  In  this  case  appellant  had  testified 
he  was  a  member  of  tbe  Odd  Fellows'  lodge, 
which,  if  true,  would  necessarily  Inure  to  his 
benefit  on  the  trial  of  this  case.  The  state 
knew,  as  a  matter  of  fact,  when  this  prose- 
cution arose,  that  the  Odd  Fellows'  lodge  bad 
required  appellant  to  withdraw  from  its 
membershipw  If  appellant  had  not  sought  by 
his  testimony  to  secure  to  himself  the  bene- 
fit accruing  from  membership  In  so  highly 
respected  an  order,  of  course  the  state  should 
not  have  been  permitted  to  prove  that  he  no 
longer  was  a  member  of  that  order.  But 
when  appellant  as  a  witness,  testified  that 
he  was  a  member  of  the  Odd  Fellows'  lodge, 
hoping  thereby  to  draw  to  bis  plea  of  Inno- 
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cence  of  this  crime  the  well-known  and  rec- 
oguized.  idea  that  this  lodge  would  not  admit 
to  membership  men  charged  with  crime  nntil 
their  Innocence  was  Unown,  it  was  permissi- 
ble for  the  state  to  show  that  he  was  no  long- 
er a  member  of  that  highly  respected  order. 
And  when  the  state  undertook  to  go  further 
than  this,  the  court  promptly  sustained  the 
objection  of  appellant;  therefore  no  error  is 
presented.  The  Odd  Fellows'  lodge  is  an  or- 
der highly  respected  in  this  state,  and  each 
and  every  Juror  that  might  be  impaneled 
would  appreciate  that  fact,  and  when  appel- 
lant in  this  case  sought  to  bring  to  bear  the 
influence  that  might  be  brought  to  bear  by 
reference  to  his  membership  in  such  order 
It  was  permissible  for  the  state  to  show  that 
that  lodge  no  longer  threw  its  protecting 
shield  about  the  appellant  If  appellant  had 
not  sought  to  show  that  be  was  a  member 
of  the  Odd  Fellows'  lodge  and  thus  secure  to 
himself  the  benefit  accruing  from  such  mem- 
bership, then  the  testimony  Introduced  by 
the  state  should  not  have  been~  admitted ; 
but  when  appeUant  offered  evidence  that  he 
was  a  member  of  the  Odd  Fellows'  lodge, 
then  testimony  that  he  was  no  longer  a  mem- 
ber of  that  order  became  admissible,  and  this 
fact  could  be  shown  on  cross-examination  of 
him. 

Neither  do  we  think  this  opinion  is  in  any 
way  in  conflict  with  that  of  MlUner  v.  State, 
72  Tex.  Or.  B.  46,  162  S.  W.  355,  wherein  it 
was  held  that  the  argument  of  counsel  in 
that  case  presented  erro{.  In  that  case  the 
objection  to  the  argument  was  overruled, 
and  the  argument  permitted.  In  this  case 
the  bill  shows  the  district  attorney  said: 

"I  want  to  tell  you  her  (the  witness  Mrs. 
Ward's)  attitude  and  what  she  did  when  she  wag 
promised  inininnlty  by  your  good  county  at- 
torney and  myself.  When  she  went  into  the 
county  attorney's  office,  she  said—" 

Here  objections  were  made  to  the  argument, 
and  the  court  sustained  the  objections.  How- 
ever, the  district  attorney  continued  and 
said :  "She  said,  'Do  yon  want  me  to  tell  the 
whole  thing?"'  The  court  then  stated,  "I 
have  sustained  the  objection,  and  I  now  ad- 
monish the  jury."  The  bill  further  shows 
the  district  attorney  continued  and  aald,  "If 
you  could  have  seen  her  then."  Here  the 
district  attorney  was  stopped  and  the  court 
said,  "I  have  sustained  the  objection,  and 
told  the  jury  not  to  consider  the  objection- 
able remarks."  The  district  attorney  then 
stated,  "If  you  object,  I  win  withdraw  the 
remark."  It  is  thus  seen  how  wholly  dissim- 
ilar are  the  facts  in  this  case  to  the  facts 
in  the  Mlllner  Case,  supra,  upon  which  ap- 
peUant relies.  In  this  case  his  objections 
were  sustained,  and  the  district  attorney 
withdrew  the  remarks.  The  district  attorney 
did  not  get  far  enough  along  to  tell  the  jury 
anything  Mrs.  Ward  said  or  did,  but  appar- 
ently was  jugt  on  the  point  of  doing  so  when 
he  was  stopped.  District  attorneys  in  their 
seal  iBbould  never  go  out  of  the  record,  nor 


seek  to  get  anything  before  the  Jury  not  In 
evidence,  and  IC  they  do  so  and  the  trial 
court  does  not  sustain  the  objections  when 
made,  and  the  remarks  are  hurtful  and 
harmful,  of  course  such  matter  will  present 
error.  But  if  the  objections  when  made  are 
sustained  and  the  jury  instructed  not  to  con- 
sider the  remarks,  unless  the  remarks  are  of 
such  nature  that  the  harm  done  cannot  be 
removed  by  instructions  not  to  consider  the 
objectionable  argument,  no  reveralble  error 
iti  presented. 

[21]  If  appellant  did  not  think  the  in- 
structions of  the  court  given  at  the  time  he 
sustained  the  objections  suflBcieiit  to  remove 
any  and  all  harmful  effect,  be  should  have 
requested  further  instructioDS  In  writing. 
This  he  did  not  do,  and  the  role  Is,  aa  said 
by  the  court  In  Pennington  v.  State,  48  8. 
W.  607,  where  the  remarks  were  excepted  to 
but  no  charge  in  regard  to  them  was  asked, 
no  error  Is  presented.  See,  also,  Trotter  v. 
State,  37  Tex.  Or.  H.  468,  86  S.  W.  278;  Mil- 
ler V.  State,  35  Tex.  Or.  B.  210,  33  S.  W. 
227;  Morris  v.  State,  35  Tex.  Or.  B.  317. 
33  S.  W.  539 ;  Levlne  v.  State,  35  Tex.  Or.  B. 
649,  34  S.  W.  960,  and  cases  cited. 

The  next  Insistence  is  that  the  court  erred 
In  holding  there  was  no  error  in  permitting 
V.  P.  Wooley  to  testify  "that  Wyatt  MlUer  had 
stated  to  him  he  had  shadowed  his  brother 
(appelant)  and  saw  him  throw  some  money  bi- 
to  the  yard  to  Mrs.  Ward,"  appellant  contend- 
ing that  such  holding  Is  In  conflict  with  Wood- 
ward V.  State,  50  Tex.  Or.  R.  294, 97  S.  W.  601. 
By  reading  that  case  it  will  be  seen  it  was 
dealing  with  a  wholly  different  state  of  facts. 
In  that  case  It  was  not  in  regard  to  anything 
the  person  on  trial  had  said  or  done,  but  the 
witness  was  asked  it  he,  witness,  "had  not 
said  there  would  be  somebody  killed  over 
there  in  three  days."  That  was  a  predlctlwi 
that  a  killing  would  occur,  and  which  did 
occur,  but  the  person  on  trial  was  In  no  way 
connected  with  such  prediction  or  remark 
being  made,  and  did  not  know  it  had  been 
made.  In  this  case  Wyatt  Miller  was  a  ma- 
terial witness  for  the  defendant,  and  it  could 
be  shown  that  he  had  made  statements  at 
variance  with  his  testimony  on  this  trial 
about  a  matter  which  was  material  to  the 
case — the  relation  existing  between  Mrs. 
Ward  and  appellant,  and  such  holding  is  no- 
wise in  conflict  with  the  Woodward  Case,  su- 
pra, but  is  in  accordance  with  the  rule  that 
has  always  prevailed  in  this  court.  (Jonzales 
V.  State,  35  Tex.  Cr.  B.  36,  20  S.  W.  1091, 
30  8.  W.  224;  Newman  v.  State,  70  S.  W. 
953,  and  cases  in  Branch's  Crtm.  Law,  | 
871. 

[12]  It  Is  contended  that  our  holding  that 
the  testimony  of  Allen  Hooks  was  admissible 
Is  In  conflict  with  the  (pinion  of  this  court 
In  Gardner  v.  State,  11  Tex.  App.  266.  In 
that  case  the  wife  of  deceased  was  permitted 
to  testify  that  Gardner  had  made  Improper 
proposals  to  her,  which  fact  was  unknown  to 
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deceased.  The  court  held  that  this  fact  be- 
ing unknown  to  deceased,  It  could  have  had 
no  bearing  on  the  dliSculty  or  the  cause  lead- 
ing up  to  It,  was  testimony  which  would 
prejudice  the  jury  against  Oardner,  and  as 
It  had  no  bearing  on  the  Issues  tnvolyed  In 
the  case  on  trial.  It  should  not  have  been 
admitted.  What  Sheriff  Hoobs  testified  to 
was  the  frequent  use  of  his  telephone  by  ap- 
pellant. Certainly  appellant  knew  that  he 
frequently  used  this  telephone,  if  he  did  so, 
and  it  was  a  circumstance  in  the  chain  of 
evidence  showing  the  relations  existing  be- 
tween Mra  Ward  and  appellant  Appellant 
at  the  time  this  testimony  was  admitted 
had  not  testified  and  it  was  not  known  he 
would  take  the  stand  and  admit  the  adulter- 
ous relations.  It  may  be  true  that  appellant 
did  not  know  Sheriff  Hooks  objected  to  his 
using  the  telephone  so  frequently,  but  the 
sheriff's  reasons  for  objecting,  as  stated  by 
him,  "My  phone  rings,  I  expect,  50  or  100 
times  a  day,  and  probably  more,  and  I  had 
to  put  in  long-distance  calls,  and  I  cannot 
afford  to  let  any  one  talk  over  it  long  at  a 
time,"  certainly  could  in  no  way  be  injurious 
to  appellant  The  fact  testified  to  by  the 
sheriff,  that  appellant  used  his  telephone  fre- 
quently and  talked  over  It  a  long  time,  was 
admissible,  when  it  was  further  shown  that 
he  was  talking  to  Mrs.  Ward  at  those  times. 
The  next  contention  of  appellant  Is  a  gen- 
eral assault  on  the  opinion  as  a  whole,  and 
by  the  remarks  used  shows  a  misconception 
of  the  holding  of  the  court  What  we  held 
was  that  the  accomplice  testimony  might  be 
taken  Into  consideration  in  passing  on  the 
corpus  delicti;  that  is,  whether  or  not  Mr. 
Ward  had  been  unlawfully  killed,  and  such 
holding  is  not  In  conflict  with  the  authorities, 
but  is  supported  by  an  unbroken  line  of  de- 
cisions by  this  court.  Mr.  Branch,  In  his 
work  on  Criminal  Law,  {  235,  says  the  con- 
fession may  be  used  to  aid  the  proof  of  the 
corpus  delicti,  citing  Kugadt  t.  State,  38 
Tex.  Cr.  R.  694,  4A  S.  W.  989;  Jackson  v. 
State,  29  Tex.-App.  464,  16  S.  W.  247;  An- 
derson V.  State,  84  Tex.  Cr.  B.  649,  31  S. 
W.  erS,  63  Am.  St  Rep.  722;  Gallegos  y. 
State,  48  Tex.  Cr.  R.  62,  85  S.  W.  1150;  Gal- 
legos y.  State,  49  Tex.  Or.  R.  115,  90  8.  W. 
492 :  Attaway  y.  State,  86  Tex.  Or.  B.  403,  34 
S.  W.  112 ;  Lott  y.  State,  60  Tex.  Or.  R.  162, 
131  S.  W.  655;  Nicks  t.  State,  40  Tex.  Cr.  R. 
40.  48  S.  W.  186;  Cox  y.  State,  69  S.  W. 
147;  Xandreth  y.  State,  44  Tex.  Cr.  R.  241, 
70  S.  W.  758;  Austin  v.  State,  51  Tex.  Cr. 
R.  328,  101  S.  W.  1162 ;  Bradshaw  v.  State, 
48  Tex.  Or.  «.  165,  94  S.  W.  223 ;  White  y. 
State,  40  Tex.  Cr.  R.  370,  50  S.  W.  705 ;  Sul- 
livan y.  State,  40  Tex.  Cr.  B.  639,  61  S.  W. 
S75.  In  this  latter  case  Judge  Davidson 
says: 

'^t  is  wen  settled  that  the  confession  of  the 
accused  alcme  will  not  Justify  a  conTiction. 
This  questjon  has  been  frequently  decided  by 
various  decisions  of  this  state;  but,  go  far  as 
we  are  aware,  it  is  settled  that  the  death  of 
the  deceased  being  shown  to  have  been  brought 


about  by  the  criminal  agmcy  or  proenrement  of 
some  one,  the  confession  is  sufficient  to  con- 
nect the  party  making  the  confession  with  the 
crime." 

And  In  Anderson  y.  State,  this  court,  speak- 
ing through  Judge  Hurt,  held: 

"The  corpus  delicti  cannot  be  proven  by  the 
uncorroborated  testimony  of  an  accomplice. 
Nor  can  the  corpus  delicti  be  proven  alone  by 
the  confession  of  the  accused.  Must  it  be  prov- 
en independently  of  the  confession?  TloB  is 
not  necessary." 

Again,  In  the  Kugadt  Case,  supra,  that 
learned  jurist  held: 

"The  general  doctrine  is  that  extra  judicial 
confessions,  standing  alone,  are  not  sufficient 
proof  of  the  corpus  delicti;  and  some  of  the 
cases  hold  that  the  corpus  delicti  must  be  proved 
independently  of  confessions.  But  we  do  not 
understand  such  to  be  the  better  doctrine.  In 
other  words,  in  the  establishment  of  the  corpus 
delicti  the  confessions  are  not  to  be  excluded, 
but  are  to  be  taken  in  connection  with  the  other 
facts  and  circumstances  in  evidence.  See  note 
3  to  case  of  State  v.  Williams,  reported  in  78 
Am.  Dec.  254.  And  this  rule  Is  reeqgniied  in 
this  state.  See  Jackson  v.  State,  29  Tex.  App. 
458  [16  S.  W.  247].  Said  case  quotes  with  ap- 
proval an  excerpt  taken  from  4  American  and 
English  Encyclopedia  of  Law,  p.  309,  as  fol- 
lows: *A  confession  Is  sufficient,  if  there  be  such 
extrinsic  corroborative  drcomstances  as  will, 
taken  in  connection  with  the  confession,  pro- 
duce conviction  of  the  defendant's  guilt  in  the 
minds  of  a  jury  beyond  a  reasonable  doubt.' 
'Such  suppletory  evidence  need  not  be  conclu- 
sive in  its  character.  When  a  confession  is 
made,  and  the  circumstances  therein  related  cor- 
respond in  some  points  with  those  proven  to 
have  existed,  this  may  be  evidence  sufficient  to 
satisfy  a  jury  in  rendering  a  verdict  asserting 
the  guilt  of  the  accused.  "Full  proof  of  the 
body  of  the  crime,  the  corpus  delicti,  indepen- 
dently of  the  confessions,  is  not  required  by  any 
of  the  cases;  and  in  many  of  them  slight  coi^ 
roborating  facts  were  held  sufficient."  '  3  Am. 
&  Bng.  Enc.  of  Law,  p.  447.  We  take  it  that 
there  can  be  no  question  that  the  prosecution 
is  permitted  to  prove  by  circumstantial  evi- 
dence the  corpus  delicti,  and  in  aid  thereto  use 
confessions  of  the  appellant." 

Wharton's  Criminal  Evidence  (lOtb  Ed.)  { 
634,  states  the  rule  to  be: 

"As  to  the  corpus  delicti,  the  evidence  need 
not  be  direct,  but  it  may  be  established  by  dr- 
cumstances  corroborating  the  confession,  and 
the  confession  itself  may  be  considered  together 
with  all  the  other  evidence  to  establish  the  fact 
that  a  crime  was  committed" — citing  many  au- 
thorities. 

In  this  case  there  can  be  no  question  of 
the  fact  that  the  dead  body  of  Mr.  Ward 
was  found,  undressed,  lying  on  his  bed  with 
a  buUet  bole  In  his  head;  that  this  wound 
caused  bis  death.  This  Is  shown  by  the  tes- 
timony of  Dr.  Denson  and  a  number  of  oth- 
er witnesses.  Appellant  sought  to  Inject 
the  Issue  of  suicide  In  the  case  by  proving 
statements  made  by  Mrs.  Ward  and  her  son 
on  the  night  of  the  homicide.  There  was  no 
direct  testimony  raising  such  issue,  but  it 
was  raised  indirectly  in  this  way.  In  prov- 
ing that  the  death  of  Mr.  Ward  was  caused 
by  unlawful  means,  must  the  testimony  of 
Mrs.  Ward,  a  confessed  accomplice,  be  ex- 
cluded, as  appellant  contends?  Under  all  the 
authorities  above  cited,  and  we  have  none  in 
this  state  holding  otherwise,  the  testimony 
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of  the  accomplice  will  not  be  excluded  in 
passing  on  that  Issue,  bnt  It  will  and  should 
be  considered  In  connection  with  all  the 
other  facts  and  circumstances  In  the  case. 
If  there  were  no  other  facts  and  drcum- 
stances  tn  evidence,  of  course,  the  accom- 
plice testimony  alone  would  not  prove  that 
fact.  But  we  have  no  such  case.  The  au- 
thorities dted  by  appellant  announce  no 
contrary  rule.  In  those  cases  the  question 
being  passed  upon  was  not  whether  the  con- 
fession or  accomplice  testimony  could  be  con- 
sidered In  connection  with  other  facts  and 
circumstances  In  passing  on  whether  or  not 
a  crime  had  been  committed,  but  was  pass- 
ing on  the  question  as  to  the  connection  of 
the  person  on  trial  with  the  crime,  and  it 
was  held  that  there  must  be  other  facts  and 
circumstances  In  evidence,  in  addition  to  the 
accomplice  testlinony,  tending  to  connect  the 
person  with  guilty  participation  In  the  crime 
before  a  conviction  is  authorized.  This  rule 
of  law  we  do  not  question,  and  there  is  noth- 
ing said  or  held  in  the  original  opinion,  in 
our  opinion,  that  would  bear  the  construc- 
tion that  we  held  or  intended  to  hold  that  a 
person  could  be  convicted  upon  the  ancor> 
roborated  testimony  of  an  accomplice^ 

[23]  But  the  testimony,  independent  of 
the  testimony  of  the  accomplice,  does  not  in 
and  of  itself  necessarily  have  to  establish  the 
guilt  of  the  person  on  trial  beyond  a  reason- 
able doubt;  if  so,  there  would  be  no  neces- 
sity nor  place  for  the  accomplice  testimony. 
All  that  the  testimony.  In  addition  to  the  ac- 
complice testimony,  need  to  do  is  to,  by  and 
in  of  Itself,  tend  to  connect  the  defendant 
with  the  commission  of  the  oCense  charged. 
This  is  the  law  in  this  state  by  virtue  of  arti- 
cle 801  of  the  Code  of  Criminal  Procedure. 
In  Vernon's  Crim.  Proc.  g  15,  under  article 
801,  the  authorities  are  collated  and  the  rule 
stated  to  be: 

"CorroboratiTe  evidence  la  sufficient  if  It 
tends  to  connect  defendant  with  the  crime.  It 
need  not  be  sufficient  to  convict  nor  need  it  cor- 
roborate in  detail.  Wilkerson  v.  State,  67  S. 
W.  962;  Bruton  v.  State,  21  Tex.  837;  Cole- 
man V.  State,  44  Tex.  Ill ;  GiUian  v.  State,  3 
Tex.  App.  182;  Jones  v.  State,  7  Tex.  App. 
457;  Clanton  v.  State,  13  Tex.  App.  139; 
Crowell  V.  State,  24  Tex.  App.  404,  6  S.  W. 
318 ;  Boyd  v.  State.  24  Tex.  App.  670,  6  S.  W. 
853,  5  Am.  St  Bep.  908 ;  Elizando  v.  State,  31 
Tex.  App.  237,  20  S.  Wl  660;  Warren  v.  State, 
149  S.  W.  ISO;  Hohnes  v.  State,  70  Tex.  App. 
423,  157  S.  W.  487 ;  GUleapie  v.  State,  73  Tex. 
Cr.  R.  585,  166  S.  W.  135;  Savage  v.  State, 
170  S.  W.  730 ;   Cooper  v.  State,  177  S.  W.  975. 

"The  corroborating  evidence  to  be  sufficient, 
must,  of  itself,  and  without  the  aid  of  the  ac- 
complice testimony,  tend  in  some  degree  to  con- 
nect the  defendant  with  the  commission  of  the 
offense  for  which  he  ia  on  trial,  but  it  need  not 
be  sufficient  of  itself  to  establish  his  guUt.  It 
must  tend  to  connect  the  defendant  with  the  of- 
fense committed.  It  must  be  as  to  a  material 
matter.  It  must  tend  directly  and  immediately, 
not  merely  remotely,  to  connect  the  defendant 
with  the  commission  of  the  offense.  Corrobora- 
tion as  to  inmiaterial  facts,  having  no  tendency 
to  connect  the  defendant  with  the  commission  of 
the  offense,  Is  not  sufficient.  The  corroboration 
must  be  as  to  a  criminative  fact  or  facts.    But 


it  need  not  he  corroborative  of  any  particular 
statement  made  by  the  accomplice,  l^e  cor- 
roboration is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  by  some  person-; 
it  must  go  further,  and  tend  to  copnect  the  de- 
fendant with  its  commission.  The  accomplice 
testimony  need  not  be  corroborated  circumstan- 
tially and  in  detail,  and  if  corroborated  in  ma- 
terial matters,  it  is  unimportant  that  it  was 
also  corroborated  in  immaterial  matters,  as  it 
is  permissible  to  strengthen  such  testimony  by 
proof  of  connected  incidents  tending  to  show  its 
reasonableness  and  consistency.  Dill  v.  State, 
1  Tex.  App.  278;  Nourse  v.  State,  2  Tex.  App. 
304;  Davis  v.  State,  2  Tex.  App.  688;  Jonea 
V.  State,  8  Tex.  App.  676;  Hoyle  v.  State,  4 
Tex.  App.  239;  Jones  v.  State,  4  Tex  App. 
629;  Jackson  y.  State,  4  Tex.  App.  292; 
Tooney  v.  State,  6  Tex.  App.  168;  Myers  v. 
State,  7  Tex.  App.  640;  Simms  v.  State,  8 
Tex.  App.  230;  Boach  v.  State,  8  Tex.  App. 
478;  Bruton  v.  State,  21  Tex.  337;  Watson 
V.  State,  9  Tex.  App.  237;  Welden  v.  State,  10 
Tex.  App.  400;  Jernigan  v.  State,  10  Tex.  App. 
646 ;  Harper  v.  State,  11  Tex.  App.  1 ;  Cohea 
V.  State,  11  Tex.  App.  622 ;  Powell  v.  State, 
15  Tex.  App.  441 ;  rhinn  v.  State,  16  Tex.  App. 
600;  Zollicoffer  t.  State,  16  Tex.  App.  312; 
PhilUps  V.  SUte,  17  Tex.  App.  169:  Harri- 
son V.  State,  17  Tex.  App.  442;  Tiadale  v. 
State,  17  Tex,  App.  444 ;  Blakely  v.  State,  24 
Tex.^App.  616,  7  S.  W.  283,  6  Am.  St  Rep. 

[24]  With  this  weU-establlflibed  statotoiy 
rule  before  us,  let  ns  consider  what  the  testi- 
mony in  this  case  tends  to  show,  independent 
of  the  testimony  of  Mrs.  Ward.  The  death 
of  Ward  is  shown  beyond  question.  Appel- 
lant himself  takes  the  stand  and  testifies  to 
adulterous  relations  between  himself  and 
Mrs.  Ward;  he  testifles  that  Ward  caught 
him  and  Mrs.  Ward  in  a  compromising  posi- 
tion at  night;  he  testifles  that  Ward  then 
moved  his  bed  into  the  same  room  with  Mrs. 
Ward,  and  that  he  could  not  go  there  at  night 
and  have  carnal  Intercourse  with  Mrs.  Ward 
as  he  had  theretofore  been  doing.  A  letter  is 
found  nnder  the  carpet  in  the  dead  man's 
bouse.  Appellant  admits  he  wrote  tMs  letter 
to  Mrs.  Ward  subsequent  to  the  time  deceas- 
ed had  caught  him  and  Mrs.  Ward  In  a  com- 
promising position.    In  this  letter  he  says : 

"I  do  wish  I  could  be  with  ^oa  to  night  I 
would  try  to  make  you  enjoy  yonrself  the  best 
I  could  ♦  •  •  Dear  if  you  make  up  your 
mind  and  do  wliat  we  were  talking  about  X 
would  be  with  you  a  hole  lots  of  times  •  •  • 
sweetheart  I  wish  I  could  see  you  when  I  want- 
ed to  and  be  with  you  •  ♦  •  so  I  would  not 
have  to  write  that  is  to  cold  and  far  off  for  me 
Honey  do  you  want  to  be  tied  up  like  tliis  aU 
the  time  are  not  Dear  one  I  know  you  don't 
Honey  if  yon  was  mine  I  conid  be  with  you  all 
the  tjme  and  fed  good  •  •  •  know  what  we 
are  doing  now  is  dangers  to  all  of  us  so  you 
dedde  and  make  up  your  mind  what  to  do 
*  *  *  I  do  not  like  to  punish  by  having  to 
stay  away  from  you  for  that  is  the  worst  one 
I  have  but  dear  It  is  not  going  to  be  that  way 
all  the  time,"  etc. 

In  the  light  of  appellant's  own  testlnxNiT, 
that  after  deceased  had  canght  Um,  be  mov- 
ed his  bed  into  his  wife's  room  so  that  he^ 
appellant,  could  no  longer  go  thers  at  night 
and  have  intercourse  with  his  wife,  what  are 
the  natural  and  only  deductions'  to  be  drawn 
from  this  letter  admitted  by  appellant  to 
have  been  written  by  him?    "It  la  not  soing 
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to  be  this  way  all  tbe  •time."  How  was  the 
condition  to  be  remedied  except  by  the  re- 
moral  of  Mr.  Ward,  and  after  this  letter  was 
written,  he  was  "removed"  bygi  pistol  shot 
In  the  heed  In  the  dead  hours  ol  night  Does 
not  this  letter  hare  a  tendency  to  connect  a.p- 
pellant  with  the  removal  of  Hr.  Ward,  so 
that  be  could  renew  bis  amorous  relations 
la  the  nighttime,  whoi  appellant's  own  wife 
would  know  nothing  about  his  conduct 

Then  after  Ward's  death,  when  Mrs.  Ward 
goes  with  the  body  to  Detroit,  be  admits  he 
cUi^>ed  out  of  tbe  newspapers  tbe  comments 
on  the  death,  wherein  It  Is  termed  a  suicide, 
based  on  what  Mrs.  Ward  told  the  night  of 
the  death,  and  sends  them  to  Mrs.  Ward, 
writing  at  the  same  time,  "All  is  well  at  this 
time."  Wboi  the  letter  Is  found,  which 
would  lead  any  one  to  believe  that  the  writer 
of  the  letter  had  something  to  do  with  the 
death  of  Mr.  Ward,  we  find  appellant  going 
to  Temple,  and  telling  Miss  Mayse  that  Mr. 
Ward,  St.,  was  charging  her  sister  with  the 
murder  oi  his  aaa.  Why  does  he  of  all  men 
fly  to  the  rescue  of  Mrs.  Ward  and  champion 
her  innocence.  There  is  no  testimony  that 
the  dead  man  owned  a  pistol  of  the  character 
and  kind  that  inflicted  the  fatal  wound,  while 
the  testimony  of  Milton  Norton  and  Cosier 
Walker  on  direct  examination  would  author^ 
ize  a  jury  to  find  that  it  was  appellant's  pis- 
tol found  clasped  loosely  In  the  deceased's 
hand.  These  are  facts  and  drcnmstances  tn 
evidence  independent  of  the  testlinony  of  the 
accomplice,  Mr&  Ward,  and  can  we  say  or 
hold  that  they  have  no  tendency  to  c<mnect 
appellant  with  the  death  of  Mr.  Ward?  If 
yon  cannot  so  say  and  bold,  then  tbe  testi- 
mony of  the  accomplice,  Mrs.  Ward,  is  cor- 
roborated in  material  matters,  tending  direct- 
ly and  immediately  to  connect  the  defendant 
with  the  commission  of  the  offense,  which 
testimony  is  Independent  of  and  in  addition 
to  her  testimony,  coming  from  other  and  dif- 
ferent sources. 

I^ere  are  other  matters  presented  in  tbe 
lengthy  motion  for  a  rehearing,  but  they 
were  all  disposed  of  In  the  original  (H>inlon, 
and  we  do  not  deem  it  necessary  to  write 
again  on  them ;  but  tbe  above  questions  were 
summarized  by  appellant  and  pressed  by  him, 
and  are  the  questions  seemingly  relied  on, 
and  out  of  deference  to  the  earnestness  with 
which  they  are  pressed  by  appellant's  able 
counsel,  we  hare  written  at  length  on  those 
questions,  but  after  a  renewed  study  of  the 


record,  we  are  most  thoroughly  convinced 
that  no  error  is  presented  which  would  Justi- 
fy a  reversal  of  tbe  case,  and  the  motion  for 
a  rehearing  is  overruled. 


MILSTEAD  V.  STATE. 


(No.  3898.) 

Jan.  12, 


(Court  of  Criminal  Appeals  of  Texas. 
1916.) 

iMDICmXNT  AND  Infobuation  «s>43— Filino 

— Ndno  Pbo  Tunc — EJntkt. 

A  nunc  pro  tunc  placing  by  the  clerk  of  file 
mark  on  complaint  and  information,  as  of  the 
date  they  were  filed  with  him,  may  be  permitted 
by  the  court. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  154;  Dec.  Dig. 
«=>43.]  -•    .         .  •« 

Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

W.  B.  Mllatead  was  convicted,  and  appeals. 
Affirmed. 

Martin  &  Nelson,  of  Longview,  for  appel- 
lant O.  O.  McDonald,  Aast  Atty.  Gen.,  for 
tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
a  misdemeanor  theft,  and  his  punishment 
assessed  at  a  fine  of  $25  and  20  dAys'  im- 
prisonment in  tbe  county  JaU. 

Tbe  record  contains  but  two  bills  of  ex- 
ception, and  they  both  relate  to  the  same 
subject  It  appears  that  tbe  county  attor- 
ney had  prepared  and  filed  a  complaint  and 
Information  and  placed  them  with  the  pa- 
pers, but  the  clerk  had  neglected  to  place 
the  file  marks  thereon.  Appellant  moved  to 
dismiss  tbe  complaint  and  information  be- 
cause they  bad  not  been  filed.  The  county 
attorney  made  a  motion  requesting  the  court 
to  permit  and  require  the  clerk  to  place  the 
proper  file  mark  on  the  complaint  and  in- 
formation. This  was  done,  and  shows  the 
papers  to  have  been  filed  on  August  9,  1916, 
while  the  case  was  not  called  for  trial  un- 
til September  21,  1915.  These  bUla  present 
no  error.  Nelson  v.  State,  51  Tex.  Cr.  R.  849, 
101  8.  W.  1012;  Starheck  v.  State,  53  Tex. 
Cr.  R.  192,  109  S.  W.  162;  Brogdon  v.  State, 
6S  Ter.  Cr.  R.  47S,  140  S.  W.  863. 

While  there  is  a  sharp  conflict  In  the  evi- 
dence for  tbe  state  and  defendant,  yet  the 
evidence  for  tbe  state,  if  believed,  would  an- 
thorise  a  finding  that  appellant  stole  a  Pan- 
ama bat  from  P.  0.  Wright 

Tbe  Judgment  is  affirmed. 


0saror  other  easM  i 
182  S.W.-20 
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182  SOUTHW£}STBBN  RJEIPOBTBB 


(Tex. 


JONES  T.  STATE.     (No.  890T.) 
(Coart  of  Oriminal  Appeals  of  Texas.    Jan.  12, 

1.  GsnoNAL  LiAW  4=>59— Pbincipaxs. 

Defendant  was  a  principal,  even  if  H.,  and 
not  fae,  telephoned  B.  that  I.  wanted  four  sacks 
of  sugar,  and  that  a  wagon  would  be  sent  there- 
for, whereupon  defendant  hired  an  expressman, 
who  got  it  and  took  it  to  H.,  who  paid  defend- 
ant for  aiding  in  working  the  scheme. 

[ICd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  40,  41 ;   Dec  Dig.  «=»59.] 

2.  Criuinai.  Law  €=>io92— Appeal— Bill  or 
Exceptions— Late  Filing. 

Bills  of  exception  filed  several  days  after 
the  time  allowed  by  the  court  cannot  be  con- 
sidered on  api>eal. 

[Ed.  Note. — lOor  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2803,  2829,  2834-2861,  2919 ; 
Dec.  Dig.  <S=»1092.J 

Appeal  from  Criminal  District  Court,  Dal- 
las Conuty ;   W.  L.  Crawford,  Jr.,  Judga 

Cleveland  Jones,  alias  Will  Jcmes,  was 
coDTlcted,  and  appeals.    Affirmed. 

6.  Q.  Youngblood,  of  Dallas,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HABPEB,  J.  Appellant  was  convicted  of 
a  misdemeanor,  and  his  punishment  assessed 
at  a  fine  of  $25  and  one  year's  oonflnement 
In  the  county  jail. 

[1]  We  have  read  the  statement  of  facts, 
and  it  amply  supports  the  verdict  TbeeTi- 
dence  for  the  state  would  show  that  appel- 
lant approached  S.  A.  Hamra  and  ofTered  to 
sell  him  four  sacks  of  sugar  for  $20;  that 
Hamra  agreed  to  buy  tlje  sugar,  but  would 
only  pay  $18  for  it;  that  appellant  or  some 
one  then  telephoned  the  wholesale  house  of 
Blair-Hughes  Company  that  Bodeker's  Ice 
Cream  Company  desired  four  sacks  of  sugar, 
aud  would  send  a  wagon  for  it  Appellant 
then  approached  Alex  Hampden,  who  drives 
an  express  wagon,  and  employed  him  to  go 
to  Blair-Hughes  Company  and  get  the  sugar, 
and  Instructed  him  to  carry  It  to  Hamra's 
grocery  store.  Hampden  got  the  sugar  from 
Blair-Hughes  Company  and  carried  It  to 
Hamra's.  Hamra  says  he  paid  appellant 
$18  for  the  sugar.  Appellant  denies  tele- 
phoning Blalr-Hughes  Company,  says  Hamra 
did  so,  but  he  admits  employing  Hampden 
to  haul  the  sugar,  and  that  Hamra  paid  him 
$10,  saying  that  Hamra  paid  him  this  for 
aldtug  him  In  working  the  scheme.  If  his 
statement  was  true,  we  think  his  testimony 
would  constitute  him  a  principal  offender, 
and  under  any  and  all  phases  of  the  testi- 
mony he  would  be  guilty. 

[2]  The  bills  of  exception  were  not  filed 
within  the  time  allowed  by  the  court,  nor 
for  some  days  thereafter;  therefore  they 
cannot  be  considered.  We  have  read  each  of 
them,  however,  and,  as  qualified  and  approv- 
ed by  the  court,  none  of  them  would  present 
error. 

The  Judgment  is  affirmed. 


GALLIEB  V.  STATE.    (No.  8901.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

4  1910.) 

CannNAL  Law  «b>1023— ArPEAi/— Sitsfkkded 

Skntknce. 

Notice  ot  app«d  should  not  be  permitted 
where  the  court  in  its  judgment  suspended  sen- 
tence, as,  under  the  suspended  sentence  law,  ac- 
cused can  appeal  from  the  conviction  only  when, 
if  ever,  proper  sentence  is  later  pronounced 
against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !S  258S-2S98;  Dec.  Dig.  <S=9 
1023.] 

Appeal  from  District  Court,  Jefferson 
County;    W.  H.  Davidson,  Judge. 

Babe  Galller  was  convicted,  and  appeals. 
Dismissed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  AppeUant  was 
convicted  of  ordinary  burglary,  not  of  a 
private  residence,  and  his  punishment  as- 
sessed at  five  years  in  the  penitentiary.  The 
jury  in  their  verdict  found  the  proper  facts 
and  recommended  a  suspension  of  his  sen- 
tence. This  the  court  did  in  his  judgment 
Upon  the  court  overruling  his  motion  for  a 
new  trial,  he  gave  notice  of  appeal  to  this 
court  The  trial  court  should  not  have  per- 
mitted notice  of  appeal  to  have  been  given; 
for,  under  the  suspended  sentence  law,  an 
accused  cannot  appeal  from  the  conviction, 
and  can  only  do  so  when  proper  sentence  is 
later,  if  at  all,  pronounced  against  Iiim. 
Blerman  v.  State,  78  Tex.  Cr.  R.  284,  164  & 
W.  840. 

The  appeal  In  this  case  la  therefore  dis- 
missed. 


DAUGHERTY  v.  STATE.    (No.  3894.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

1.  Cbiuinal  Law  «=3l009  —  Statbuxnt  or 
Facts— Late  Filing — Diligence. 

Defendant,  having  prepared  a  statement  of 
facts  and  early  on  the  last  day  of  the  term  pre- 
sented it  to  the  proper  officers  in  time  to  have 
it  disposed  of  on  that  day,  was  not  wanting  in 
diligence,  and  so  was  entitled  to  have  it  consider- 
ed on  appeal,  though  under  a  ruling  of  the  judge, 
of  no  necessity,  approved  of  by  tne  connty  at- 
torney, it,  without  an  order  granting  time  after 
adjournment,  was  not  taken  up  and  approved 
and  filed  till  the  following  day. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  2866-2880;  Dec.  Dig.  <b> 
1099.] 

2.  CanrnTAL  liAW  «s>585—C0Nn:s8ioN— Cob- 
pus  Delicti. 

An  extrajudicial  verbal  confession  by  de- 
fendant is  not  enough  for  conviction,  being  in- 
sufficient to  establish  the  corpus  delicti. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1225,  1226;  Dec.  Dig.  «=> 
535.] 

3.  Weapons   €=>17— Cabbyinq   Pistol— Svr- 
nciENCY  or  Evidence. 

That  during  a  storm  a  noise  was  heard  from 
the  direction  of  defendant  which  some  of  those 
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bearing  it  thought  was  a  pistol  or  gnn.  Is  in- 
ntffident  for  a  conyiction  of  carrying  a  pistol; 
defendant  and  the  only  other  person  in  a  position 
to  know  testifying  that  he  did  not  fire  a  pistoL 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Gent  Dig;  U  20,  22-33 ;   Dec  Dig.  <8=»17.] 

Api)eal  from  WlUiamson  CJounty  Court; 
Richard  Grltz,  Jndge. 

A.  X  Daugherty  was  convicted,  and  ap- 
peal&    Reversed  and  remanded. 

Wilcox  A  Graves,  of  Georgetown,  for  ap- 
pellant. G.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  Stata 

DAVIDSON,  X  Appellant  was  convicted 
of  nnlawfuUy  carrying  a  pistol,  bis  punlsb- 
ment  being  assessed  at  a  fine  of  $100. 

[1]  Motion  Is  made  to  strike  out  tbe  state- 
ment of  facts  because  filed  after  adjourn- 
ment of  tbe  term,  wltbout  an  order  entered 
for  tbat  purpose.  This  motion  of  the  As8ls^ 
ant  Attorney  General  Is  met  by  affidavit,  to 
the  effect  tbat  on  the  last  day  of  tbe  term, 
which  was  tbe  SOtb  of  October,  a  statement 
of  facts  prepared  by  appellant's  counsel  was 
presented  to  tbe  proper  officers  for  approval, 
the  county  attorney  and  the  Judge.  This 
may  have  been,  and  doubtless  was,  presented 
In  ample  time  to  have  been  read  and  disposed 
of,  as  the  statement  of  facts  is  short  But 
this  was  not  done,  and  after  full  free  discus- 
sion among  themselves,  tbe  county  Judge  held 
it  was  not  necessary,  the  county  attorney 
agreeing  with  blm,  and  one  of  tbe  attorneys 
for  appellant  said  be  agreed  with  them  on 
reading  article  845,  but  was  afraid  of  It,  and 
preferred  to  have  an  order  entered  granting 
time.  However,  they  all  agreed  'finally  tbat 
the  law  was  so  plabn,  as  they  expressed  It, 
that  It  was  not  necessary  to  enter  tbe  order, 
and  it  was  not  entered.  Appellant's  counsel 
rather  insisted,  however,  that  It  should  be 
entered.  The  last  day  of  the  term  being  Satr 
TUday,  tbe  statement  of  facts  was  not  approv- 
ed, but  Monday,  after  going  over  the  matter 
with  tbe  county  attorney,  an  agreement  was 
reached,  and  tbe  county  Judge  approved  tbe 
statement  of  facts,  and  it  was  filed  on  that 
day,  which  was  tbe  1st  day  of  November, 
conrt  having  adjourned  tbe  SOtb  of  tbe  pre- 
ceding month.  The  question  Is,  Was  this 
sufficient  diligence  on  the  part  of  counsel 
to  obtain  a  statement  of  facts,  and  was  be  by 
DO  fault  on  bis  part  deprived  of  tbe  same? 
We  are  of  opinion  tbat  be  was  not  wanting  In 
dillgenoe.  He  presented  tbte  statement  of 
ttets  eaily  enough  on  Saturday  to  have  had 
it  q>proved  tliat  day,  and  in  view  of  the  ml- 
ing  of  tbe  connty  Judge  and  the  county  attor- 
ney that  it  was  not  necessary  to  enter  tbe 
order,  tbey  did  not  talce  up  the  matter  and 
approve  the  statement  of  facts  during  term 
time.  This  should  have  been  done,  or  proper 
order  entered  granting  time  after  adjourn- 
ment of  eonrt.  Under  this  view  of  the  case 
we  believe  appellant  Is  entitled  to  have  bis 
statement  of  facts  considered,  or  the  case 
Kvened  because  be  was  deprived  of  such 


Statement  of  facts.  Inasmndi  as  the  state- 
ment of  facts  is  before  us,  signed  by  both 
parties  and  approved  by  the  Judge,  and  filed 
as  above  stated,  we  are  of  opinion  It  is  not 
neceesaiy  to  reverse  for  tbat  reason,  but  con- 
sider the  evidence. 

[1,  S]  Tbe  facts  show  tbat  some  parties 
were  going  from  Flwence  to  Brlggs  in  an  au- 
to at  night  There  came  up  a  very  heavy 
thunder  storm  and  rain,  which  put  their  car 
out  of  commission,  and  they  spent  tbe  night 
in  the  car  on  tbe  road.  The  lightning  and 
thunder  was  vivid  and  heavy,  and  the  rain 
came  down  with  considerable  force  and  In 
great  quantities.  During  the  night  a  noise 
was  heard  on  tbe  left-hand  side  of  tbe  car  at 
the  front  end.  It  was  discussed  among  tbe 
occupants  of  the  car  as  to  what  created  tbe 
noise.  Some  said  It  was  a  gun  or  pistol; 
others  said  It  was  lightning  or  obstruction  of 
a  nearby  object,  and  thunder,  etc.  No  one 
saw  any  pistol,  and  tf  appellant  had  a  pistol. 
It  was  at  this  point  He  sat  on  the  right- 
hand  side  of  tbe  car  and  was  driver.  Anoth- 
er witness  sat  by  bis  side  in  front  of  the  car 
on  the  left  He  says  appellant  did  not  have  a 
pistol  and  did  not  fire  one ;  tbat  in  order  for 
him  to  have  fired  out  of  the  left-band  side 
of  tbe  car  he  would  have  had  to  reach  across 
the  body  of  the  witness  and  shoot  out  of  tbe 
left-hand  side  of  the  car.  This  he  says  ap- 
pellant did  not  do.  This  is  the  state's  case, 
except  one  witness,  Sudduth,  who  bad  made 
threats  to  break  up  the  defendant  by  prosecu- 
tion, etc.,  on  account  of  some  difficulty  they 
had  about  settling  some  financial  matters; 
he  testified  tbat  appellant  stated  to  him  he 
fired  a  pistol  at  this  time  and  place.  Ttds 
may  be  said  to  be  tbe  sum  and  substance  of 
tbe  facts.  No  one  saw  tbe  pistol ;  two  heard 
a  noise.  Tbe  only  witness  who  seems  to  have 
l)een  In  position  to  know  said  appellant  did 
not  fire  a  pistol  and  did  not  create  the  noise. 
Appellant  Iilmself  testified  tbat  be  did  not 
have  a  pistol,  and  did  not  own  a  pistol  at  the 
time,  except  on  old  broken  one,  which  was  at 
home,  incapable  of  being  shot  Under  this 
state  of  case  we  are  unwilling  to  affirm  this 
Judgment  Tbe  extrajudicial  verbal  confes- 
sion of  a  defendant  will  not  prove  tbe  case. 
It  has  always  been  held  that  ectrajudlclal 
confession  alone  is  not  sufficient  to  establish 
what  we  term  the  "corpus  dellctL"  This  has 
specially  been  so  bdd  since  Hill  v.  State,  11 
Tex.  App.  182.  If  appellant  bad  a  pistol 
and  fired  it  of  course  he  would  be  guilty ;  at 
least  be  could  be  charged  with  having  had 
the  pistol  at  tbe  time.  This  case  Is  treated 
not  as  raising  the  question  of  appellant  being 
a  traveler,  though  tbe  facts  show  be  was  go- 
ing from  Florence  in  WllUanison  county  to 
Brlggs  In  Burnet  county.  But  the  mere  fact 
of  a  noise  under  tbe  drctunstances  here  de- 
tailed, and  the  thnnder  storm,  with  lightning 
and  heavy  rain,  would  not  be  sufficient  of  it- 
self to  show  appellant  bad  a  pistol,  or  tliat 
tbe  noise  was  made  by  a  pistol.  Then  the 
state  Is  relegated  to  tbe  fact  that  appellant 
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stated  to  the  witness  Sudduth  that  he  fired 
the  plstoL  It  would  hardly  be  snfficlent  to 
prove  the  case  independent  of  some  fact  or 
circumstance  that  appellant  had  a  pistol.  Ap- 
Iiellant  denied  this  most  strennously,  and 
stated  he  made  no  such  statement  to  Sud- 
duth. 

We  are  nnwilUng  to  affirm  the  Judgment 
in  this  condition  of  the  record;  therefore  It 
Is  ordered  that  the  judgment  be  reversed,  and 
the  cause  remanded, 


FUBLOW  v.  STATE.     (Na  8912.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
lOlS.) 

Husband  and  Wiro  4=9304— Desebtion  and 
NoNSUPPOBT— Willfully— Destitute. 

Defendant's  wife  having  a  house  and  $300 
in  money  when  be  left  her,  and  the  fact  that 
■he  afterwards  became  destitute  or  in  need,  if 
she  did,  not  being  brought  to  his  knowledge,  be 
is  not  within  Vernon's  Ann.  Pen.  Code,  1916, 
art.  640a,  declaring  a  pnnishment  for  a  hus- 
band who  willfully  deserts  or  fails  to  provide 
for  his  wife,  in  destitute  or  necessitous  cir- 
cumstancea. 
[Ed.  Note.— FV>r  other  cases,  see  Husband  and 
lie.  Cent  Dig.  i  1102;   Dec.  Dig.  «=»304.] 


■Wit 


Appeal  from  Harris  County  Court,  at  Law ; 
Murray  B.  Jones,  Judge. 

Webb  Furlow  was  convicted,  and  appeals. 
Beversed  and  remanded. 

K.  C.  Barkley,  of  Houston,  for  appellant 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  tor  the 
State. 

HABPEB,  J.  Appellant  was  convicted  of 
deserting  his  wife  in  destitute  and  necessi- 
tous circumstances,  and  bis  punishment  as- 
sessed at  a  fine  of  $100. 

The  statute  under  whldi  appellant  was  In- 
dicted reads: 

"That  any  husband  who  shall  willfully  or 
without  justification,  desert,  neglect  or  refuse  to 
provide  for  the  support  and  maintenance  of  his 
wife,  who  may  be  in  destitute  or  necessitous 
drcnmstances,  •  •  *  shall  be  punished  by 
a  6ne,  etc."  Article  640a,  Penal  Code  (Ver- 
non's 191^. 

The  law  is  not  unconstitutional,  and  the 
Information  charges  an  oflCense  under  the 
law.  As  the  record  is  presented,  there  is  but 
tme  question  that  need  be  discussed.  The 
law  requires  that  the  act  of  appellant  shall 
be  "willful,"  and  the  wife  must  be  in  desti- 
tute and  necessitous  circumstances. 

Appellant  and  his  wite  had  parted  several 
times.  The  testimony  of  both  of  them  would 
convince  any  one  that  their  marital  rela- 
tions were  not  pleasant  As  to  whose  fault, 
this  need  not  be  discussed  at  this  time.  Ap- 
pellant decided  to  quit  his  wife,  and  did  so, 
remaining  in  the  same  town  she  lived  in.  Be- 
fore quitting  her  he  had  deeded  her  one  lot 
Shown  to  be  worth  f700.  After  quitting  her, 
he  deeded  her  the  home  in  which  they  were 
living,  worth  some  $1,000  or  $1,200.  Against 
this  were  some  notes  for  about  $260  or  $360. 


She  and  appellant  both  agree  she  bad  $S(X)  in 
money  when  he  quit  her.  She  had  been 
raised  by  appellant's  brother,  who  had  mar- 
ried the  aunt  of  appellant's  wife.  After  the 
separation,  she  went  and  lived  wltb  bla 
brother  again.  'While  it  Is  true  that  Mrs. 
I^irlow  testifies  that  she  had  spent  the  $300 
and  was  in  necessitous  circumstances,  yet  It 
is  apparent  she  was  not  quite  destitute,  be- 
cause she  had  a  place  at  which  she  could 
live — the  place  she  lived  before  she  married, 
with  the  brother  of  appellant.  At  least  It 
does  not  appear  that  appellant  had  been  put 
in  possession  of  facts  that  would  make 
known  to  him  his  wife  was  in  either  necessi- 
tous or  destitute  circumstances.  He  testifies 
that,  while  he  had  not  given  her  any  money 
since  they  parted,  she  admits  she  had  never 
called  on  hiitt  for  any.  He  testifies  further, 
if  she  had,  he  would  have  given  her  money 
according  to  his  ability. 

The  facts  In  this  case,  we  think,  do  not 
make  a  case  within  the  purview  and  meaning 
of  the  statute.  There  is  no  willful  desertion 
of  or  failure  to  provide  for  a  wife  in  necessi- 
tous and  destitute  circumstances.  She  was 
neither  in  need  nor  destitute  at  the  time  of 
the  separation,  and,  if  she  t>ecame  so  after 
the  separation,  this  fact  must  be  brought  to 
the  knowledge  of  appellant  before  he  can  be 
said  to  have  willfully  refused  to  provide. 

Beversed  and  remanded. 


LOOPBB  V.  STATE.     (No.  880a) 

(C!ourt  of  CMminal  Appeals  of  l^xas.    Jan.  12, 
1016,) 

CBimiTAi.  Law  «=>1090— AppkaIt-Questions 
Pbesbnted  roB  Review. 

Where  accused  pleaded  guilty  to  violating 
the  local  option  law  and  received  the  lowest 
punishment,  his  appeal  presents  nothing  for  re- 
view, there  being  no  statement  of  facts  or  bill 
of  exceptions  showing  the  prooeedinga  at  triaL 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Die.  U  2663,  2789.  280^2822,  282&- 
2827,  2927,  ^28,  2948,  3204;  Dec.  Dig.  «=> 
1090.] 

Appeal  from  Johnson  County  Court;  B. 
Jay  Jackson,  Judge. 

Baylor  Looper  was  convicted  of  a  mis- 
demeanor, and  he  appeals.    Affirmed. 

O.  O.  McDonald,  Asst  Atty.  Oen.,  for  the 
Stat& 


PRENDEBOAST,  P.  X  Aitpellant  pleaded 
guilty,  waiving  a  jury,  to  violating  the  pro- 
hibition law,  which  was  in  force  in  Johnson 
county  as  a  misdemeanor.  The  Judge  assess- 
ed the  lowest  punishment  There  is  no  state- 
ment of  facta,  if  any  testimony  was  Intro- 
duced (m  the  trial.  Neither  is  there  a  bill 
of  exceptiona  There  Is  aottilng  that  can  be 
reviewed.  Evidently  the  appeal  was  for  de- 
lay merely. 

The  Judgment  Is  affirmed. 
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McGBE  T.  STATE.     (No.  .1880.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1916>    On  Motion  for  Behearin^,  Febi, 

2,  1918.) 

1.  Chimiwai,  Law  e=>lC95,  1102  —  Appkai/— 
Statement  of  Facts— Biuw  of  Exceptions 
—Time  fob  Fiunq — Motion  to  Stbiks. 

A  Btatement  of  facta  and  bills  of  ezceptiona 
not  filed  vmtil  more  than  90  days  after  denial  of 
new  trial  and  sentencing  of  accused,  notice  of 
appeal  being  given  at  time  of  sentence,  will  be 
stricken  on  motion, 

PSd.  Note.— For  other  cases,  see  Criminal 
Imv,  Cient  Dig.  i  2817;  Dec.  Dig.  «=9lOeS, 
1102.1 

On  Motion  for  Behearing. 

2.  Gkixinai.  Law  «=>1092,  1099  —  AppsaIt- 
Statement  of  Facts— Bm.  of  BxcBPnoNB 
—Power  to  Appbovb. 

Where  accused  was  tried  by  a  ^udge  other 
than  the  regular  judge,  the  regtuar  judge  could 
not  approve  «tber  the  statement  of  tacts  or  the 
bill  of  exceptions. 

r£!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Kg.  iS  2803,  2829,  2834-2861,  2866- 
2880.  2919;  Dec.  Dig.  «=al002,  1099;  Judges, 
C3«it  Dig.  !  157.] 

8.  Chiminai,  Law  €=31095,  1102  —  Appeai>— 
Statement  of  Facts— Biu.  of  Ekceftions 
— Motion  to  Strike  —  Affidavit  —  Diu- 

OBNCB. 

Where  it  appeared  from  the  affidavit  filed 
by  appellant  in  opposition  to  a  motion  to  strike 
out  a  statement  of  facts  and  bills  of  exceptions, 
which  were  not  filed  until  more  than  90  days 
after  denial  of  new  trial,  sentencing  of  accused 
and  the  giving  of  notice  of  appeal,  that  the  case 
was  tried  by  a  judge  other  than  the  regular 
judge,  that  accused  waited  until  the  return  of 
the  regolar  judge  to  the  district  and  for  some 
time  thereafter  before  attempting  to  get  him  to 
act  on  the  papers,  and  that  not  until  after  such 
judge  bad  stated  that  he  preferred  the  trial  judge 
to  pass  on  the  papers  did  he  attempt  to  gee  the 
trial  judge  in  respect  to  the  matter,  sttch  lack  of 
diligence  was  shown  as  required  that  the  motion 
be  sustained. 

[Ed.  Note.— For  other  ca.se8,  see  Criminal 
Law,  Cent  Dig.  |  2847;    Dec.   Dig.  <&=>1098, 

Appeal  from  District  CJourt,  Tarrant  Coun- 
ty;  W.  J.  Oxford,  Judge. 

Tom  McGee  was  convicted  of  assault  with 
Intent  to  murder,  and  appeals.  Affirmed, 
and  rehearing  denied. 

Walter  A.  Nelson,  of  Pt  Worth,  for  appel- 
lant C.  a  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

PRENDERQAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  an  assault  with  Intent 
to  murder. 

[1]  By  law  the  term  of  court  at  which  he 
was  convicted  could  continue  in  session  for 
more  than  eight  weeks,  and,  as  a  matter  of 
fact,  as  the  record  shows,  was  in  session  full 
tbree  months.  The  court  overruled  his  mo- 
tion for  a  new  trial  on  September  2,  1915, 
and  then  sentenced  him,  at  which  time  he 
gave  notice  of  appeal  to  this  court:  all  of 
which  was  then  duly  entered.  The  state- 
ment of  facts  and  bills  of  exceptions  herein 
were  not  filed  until  more  than  90  days  after 
that  time.     Hence  the  Assistant  Attorney 


General's  motion  to  strike  out  and  not  con- 
sider the  bills  of  exceptions  and  statement 
of  facts  must  be  sustained.  Den^arco  v. 
State,  178  S.  W.  1024.  This  has  been  held 
many  times.  There  is  nothing  in  the  ath 
sence  of  these  which  can  be  reviewed. 
The  judgment  is  therefore  affirmed. 

On  Moticm  for  Blearing. 

Appellant's  attorney  files  his  affidavit  ac- 
companying his  motion  for  rehearing,  seek- 
ing to  show  diligence  in  having  filed  his 
statement  of  facts  and  bills  of  exceptions 
within  the  time  allowed  by  law  and  the  or- 
der of  the  court. 

[2,  S]  This  affidavit,  in  substance,  shows 
that  Judge  Oxford  held  one  week  of  the  term 
of  Judge  Swayne's  court  in  Ft.  Worth,  at 
which  time  this  case  was  tried.  It  further 
shows  that  Judge  Oxford  left  Ft  Worth  and 
went  to  his  home  Immediately  after  the  over- 
ruling of  his  motion  for  a  new  trial  and  his 
notice  of  appeal,  etc.;  that  vritbln  ten  days 
thereafter  he  prepared  his  three  bills  of  ex- 
ception, and  within  a  very  short  time  there- 
after ordered  and  requested  the  official  ste- 
nographer to  make  out  a  statement  of  facts. 
The  affidavit  does  not  state  when  the  state- 
ment of  facts  was  made  out  The  statement 
of  facts  with  the  record  contains  not  quite 
36  pages  in  typewriting.  Of  course,  we  know, 
and  every  one  knows,  that  such  a  statement 
of  facts  could  have  been  made  out  within  a 
very  few  days. 

The  affidavit  further  sliows  that  appellant 
awaited  the  return  of  Judge  Swayne,  show- 
ing that  he  was  sick,  out  of  the  state,  and 
absent  for  several  weeks  thereaftor.  It 
seems  from  the  affidavit  that  appellant's  at- 
torneys depended  on  getting  his  bills  of  ex- 
ceptions and  statement  of  facts  approved  by 
Judge  Swayne;  that,  even  after  waiting 
these  several  weeks  for  Judge  Swayne's  re- 
turn, he  did  not  see  him  to  get  him  to  pass 
on  these  documents  for  some  time  after  his 
return.  Under  the  law  Judge  Swayne,  not 
having  tried  the  case,  could  have  approved 
neither  the  statement  of  facts  nor  bills  of 
exception,  under  both  the  statute  and  the 
decisions.  Richardson  v.  State,  71  Tex.  Cr. 
R.  Ill,  158  S.  W.  517,  and  many  other  cases. 

The  affidavit  further  shows  that  it  was 
not  until  some  time  after  Judge  Swayne's 
return,  the  time  not  definitely  stated,  that  be 
even  saw  Judge  Swayne  and  was  told  by  him 
that,  as  he  had  not  tried  the  case,  he  pre- 
ferred that  Judge  Oxford  act  on  these  pa- 
pers; that  be  attempted  to  find  Judge  Ox- 
ford or  get  the  papers  to  him.  Hie  whole 
affidavit  shows  such  a  lack  of  diligence  that, 
under  no  authority,  can  we  consider  the 
statement  of  facts  or  bills  of '  exception. 
There  are  a  great  many  decisions  of  this 
court  holding  that,  under  such  circumstances 
as  shown  herein,  this  court  cannot,  and  will 
not,  consider  either  the  Btatement  of  facts 
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or  blUa  of  exception.  We  cite  only  a  com- 
paratively few  of  them.  Tomer  v.  State,  22 
Tex.  App.  42,  2  S.  W.  919;  Henderson  v. 
State,  20  Tex.  App.  804;  Bryant  v.  SUte, 
86  Tex.  Or.  E.  395,  83  S.  W.  978,  36  S.  W. 
79 ;  Bell  T.  State,  81  Tex.  Or.  R.  S21,  21  S. 
W.  259;  Blojas  y.  State,  36  Tex.  Or.  R. 
182,  36  S.  W.  268;  George  v.  State,  26  Tex. 
App.  229,  8  S.  W.  25;  Monk  t.  State,  88 
Tex.  Or.  R.  602,  44  S.  W.  168;  Dennis  v. 
State,  41  Tex.  Cr.  R.  160,  68  S.  W.  Ill; 
Adams  T.  State,  60  S.  W.  255;  Shaffer  v. 
State,  65  S.  W.  1072;  Ashman  y.  State,  74 
S.  W.  317:  Murphy  y.  State,  46  S.  W.  719; 
Bracy  y.  State,  49  S.  W.  598 ;  Farrls  v.  State, 
26  Tex.  App.  107,  9  S.  W.  487;  Alstrop  y. 
State,  31  Tex.  Or.  B.  467,  20  S.  W.  989; 
Jones  y.  State,  163  S.  W.  75;  Gowau  v. 
State,  73  Tex.  Or.  R.  227,  164  S.  W.  6;  Laws 
y.  State,  73  Tex.  Cr.  R.  287,  164  S.  W.  1015. 

Howeyer,  we  will  state  that  we  haye  ex- 
amined eadb  of  appellant's  three  bills  of  ex- 
ceptions and  have  read  carefully  the  state- 
ment of  facts.  The  evidence  clearly  estab- 
lishes appellant's  guilt  U  we  could  consider 
the  statement  of  facta.  Neither  of  his  bills 
of  exceptions  would  present  any  error  au- 
thorizing a  reversal  if  we  could  consider 
them,  so  that  In  no  event  could  this  court 
have  done  otherwise  than  afSrm  this  case. 

The  motion  is  overruled. 

DAVIDSON,  J„  not  present  at  consulta- 
tion. 


SMITH  y.  STATE.     (No.  3923.) 

(Goart  of  (Mminal  Appeals  of  Texas.    Jan.  10, 
1916.) 

CRnanAi.  Law  «=»1020  —  Afpbai.  —  Amount 

OF  Fine. 
Under   Oode  Or.   Proc.    1011,    art   87,   if 
the  punishment  imposed  in  the  county  court  on 
appeal  be  a  fine  not  exceeding  $100,  its  jndg^ 
ment  is  final,  and  further  appeil  will  not  lie. 

[Ed.  Note.— For  other  cases,  «ce  Criminal 
Law,  Cent  Dig.  §|  2578-2580;  Dec.  Dig.  «=> 
1020.] 

Appeal  from  Lamar  Gounty  Goort;  Tom 
L.  Beauchamp,  Judge. 

Ruth  Smith  was  convicted,  and  appeals. 
Dismissed. 

C.  C  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  J.  Appellant  was  convicted 
of  vagrancy.  The  case  arose  In  the  Justice 
court.  On  conyictton  in  that  court  an  ap- 
peal was  prosecuted  to  the  county  court, 
where  the  Jury  convicted  and  awarded  ap- 
pellant a  fine  of  $100. 

Motion  is  made  here  to  dismiss  the  api>eal 
on  the  gronnd  that  before  the  jurisdiction 
of  this  court  will  attach  on  appeal  from  the 
county  court  the  punishment,  if  it  be  a  fine, 
must  be  in  excess  of  $100;   that,  unless  it 


exceeds  $100,  the  jurisdiction  of  the  county 
court  Is  flnaL  This  seems  to  be  a  correct 
proposition.  See  article  87  of  the  Revised 
Code  of  Orlminal  Procedure,  and  numerous 
authorities  collated  in  the  note  under  that 
article. 

The  motion  to  dismiss  the  appeal  for  the 
reasons  stated  Is  granted,  and  the  a{q;>eal 
is  dismissed. 


Bx  parte  LOPEZ.     (Now  3902.) 

(Court  of  Orlminal  Appeals  of  Texas.    Jan.  12; 
1918.) 

Baii.  «=>43— Hohiciob— Evioencx. 

Where  relator  was  charged  with  murder. 
the  homicide  being  committed  m  perpetration  of 
a  robbery,  but  the  proof  was  not  evident  that 
relator  was  presmt  or  connected  with  the  homi- 
cide, held,  that  relator  was  entitled  to  baii 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  S§  153-164:  Dec.  Dig.  «=:>48.1 

Appeal  from  District  Gourt,  Cameron 
County ;  W.  B.  Hopkins,  Judge. 

Proceedings  by  Lorenzo  Lopes,  Jr.,  for 
admission  to  bail.    Application  granted. 

Frank  C.  Pierce  and  Webster  &  Green,  all 
of  Brownsville,  for  appellant  0.  O.  McDon- 
ald, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Relator  was  arrested, 
charged  with  murder.  The  homicide  was 
committed  In  the  perpetration  of  robbery. 
If  appellant  participated  in  that  killing  and 
robbery,  he  would  not  be  entitled  to  ball. 
This  would  be  murder  of  the  first  degree 
under  the  prior  statute,  and  If  the  facte  are 
shown  with  sufficient  cogency.  It  would  still 
be  a  capital  case,  if  the  jury  saw  proper  to 
so  find.  The  serious  question  in  the  case  is 
relator's  presence  at  the  time  and  place. 
We  are  of  opinion,  without  stating  the  facte, 
that  the  proof  Is  not  evident  that  he  was 
present  or  connected  with  the  homicide.  It 
leaves  our  minds  in  such  doubt  that  we  are 
of  opinion  relator  is  entitled  to  bail,  which 
is  granted  in  the  sum  of  $10,000.  Upon  the 
giving  of  this  bond  in  the  terms  of  the  law, 
to  be  approved  by  the  sheriff  of  Cameron 
county,  relator  will  be  discharged  from  cus- 
tody. 


LOFTON  y.  STATK    (No.  8803.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

1.  FoBOEXT  «=9S4— Mistake  iir  Bpellxno— 
Vabiance. 

Under  an  indictment  for  forgery  alleging 
that  the  false  instrument  purported  to  be  the 
act  of  "Marlah  Thorn,"  which  by  copy  showed 
that  it  was  a  bank  check  tor  $16  signed  by  "Ma- 
rih  Thorn,"  followed  by  the  explanatory  allega- 
tion that  the  name  "Marih  Thorn"  was  Intended 
for  and  meant  "Mariah  Thorn,"  there  was  no 
fatal  variance  between  the  puiirart  elanae  and 
the  spelling  of  the  word  "Marlah." 

[Bd.    Note.— For   other   cases,    see   Forgery, 
Cent  Dig.  ||  85-102;   Dec.  IMg.  «=:>34J 
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2.  FoHOERT  •aaST— BVISBHOI)— Chsok  —  Mia> 

XAKX  IN   SFKIXINa. 

In  a  prosecation  for  forgery  of  an  instru- 
ment purporting  to  be  the  act  of  "Mariah 
Thorn,  the  forged  check,  which  had  been  copied 
in  the  indictment,  and  appeared  to  be  signed  by 
"Marih  Thorn,"  was  admissible. 

[£d.  Note.— For  other  cases,  see-  Forgery, 
Cent.  Dig.  ({  105-107,  111 ;   Dec  Dig.  «=>37.] 

3.  FoBOSBT   «=»37— ADinsBiBiuirT   or   Bvi- 

DSNCK. 

In  a  prosecution  for  forgery  under  an  in- 
dictment alleging  that  a  check  for  $16,  purport- 
ed to  be  the  act  of  "Mariah  Thorn,"  evidence 
of  a  bank  clerk  that  on  the  date  of  the  forged 
check  defendant  presented  it  to  him  for  pay- 
ment as  a  check  on  that  bank  purporting  to  be 
signed  by  "Mariah  Thorn,"  that  he  told  defend- 
ant that  "Mariah  Thorn"  had  no  account  at  that 
bank,  but  might  hare  an  account  at  another 
bank,  and  that  defendant  on  the  same  day  pre- 
sented to  another  witness  a  check  for  $13  on 
such  other  bank,  purporting  to  be  signed  by 
"£tta  Thorn,"  and  told  witness  that,  if  he  would 
cash  the  check,  he  would  pay  him  $3  on  an  ac- 
count doe  witness,  that  witness  telephoned  to 
such  bank  to  learn  if  the  check  was  good,  that  he 
told  defendant  that  "Etta  Thorn"  had  no  mon- 
ey in  ancb  bank,  but  that  "Mariah  Thorn  did 
have,  that  defendant  told  him  that  "Mariah 
Thorn"  sometimes  signed  her  name  "Etta,"  and 
that  defendant  took  the  $18  cheek  away,  and 
shortly  returned  with  a  $16  forged  che(&  and 
requested  witness  to  cash  it,  was  material  and 
admissible. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  {{  105-107,  111;  Dec.  Dig.  <g=» 
37.] 

Appeal  from  District  Court,  Nacogdoches 
County ;  L.  D.  Golim,  Jndge. 

Esmus  Lofton  was  convicted  of  forgery, 
and  be  appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State 


PRENDBB6AST,  P.  J.  [1]  Appellant  was 
convicted  of  forgery.  The  Indictment  is  in 
the  standard  approved  form  therefor.  It  al- 
leges that  the  false  instrument  purported  to 
be  the  act  of  "Mariah  Thorn" ;  then  alleged 
It  was  to  the  tenor  as  follows;  then  copied 
the  instrument,  which  is  a  bank  check  for 
$16;  and  the  name  signed  thereto  is  copied 
as  "Marih  Thorn."  This  is  followed  by  the 
explanatory  allegation  that  the  name  "Marih 
Thorn"  signed  to  the  check  was  Intended  for 
and  meant  "Mariah  Thorn."  Appellant  con- 
tends that  there  is  a  fatal  difference  between 
the  purport  and  tenor  clause  in  the  varia- 
tion of  the  spelling  of  the  word  "Mariah" 
as  shown  above.  His  contaatlon  Is  unten- 
able. Feeny  v.  State,  62  Tex.  Cr.  R.  588, 
138  8.  W.  136 ;  Pye  v.  State,  71  Tex.  Or.  E. 
98,  151  S.  W.  222 ;  Gentry  v.  State,  62  Tex. 
Or.  R.  497,  187  S.  W.  696. 

[2]  The  uncontroverted  testimony  clearly 
shows  appellant's  guilt.  He  neltho'  tesUfled 
nor  offered  any  testimony.  The  appellant 
objected  to  the  forged  <Aeck  when  offered 
in  evidence,  l)ecause  of  the  misspelling  of 
the  word  *'Martah,"  as  explained  above.  The 
cbeck  was  literally  the  same  as  copied  in  the 


indictment,  and  was  progperly  admitted  in 
evidence. 

[3]  The  court  correctly  admitted  the  tes- 
timony of  John  Thomas  over  appellant's  ob- 
jection to  the  effect  that  on  May  29,  1915, 
the  date  of  the  forged  check,  appellant  pre- 
sented to  htm,  as  a  derk  of  the  Stone  Fort 
National  Bank,  for  payment,  a  check  on  that 
bank  purporting  to  be  signed  by  Mariah 
Thorn,  that  he  stated  to  appellant  at  the 
time  that  Mariah  Thorn  had  no  account  at 
that  bank,  but  that,  knowing  said  old  negro 
woman,  Mariah  Thorn,  to  be  a  good  woman, 
he  told  appellant  that  she  likely  had  an  ac- 
count at  the  Commercial  Guaranty  State 
Bank,  the  next  door.  Nor  did  the  court  com- 
mit any  error  in  admitting  in  evidence  the 
testimony  of  S.  L>,  Miller  to  the  effect  that 
on  the  same  day  appellant  presented  to  him 
a  check  for  $13  purporting  to  be  signed  by 
Etta  Thorn  on  said  State  Bank,  appellant 
telling  Miller  at  the  time  that,  if  he  would 
cash  the  check  for  him,  he  would  pay  him 
$3  of  the  amount  on  an  account  appellant 
was  due  him;  this  witness  further  testify- 
ing that  he  at  once  telephoned  to  said  bank 
to  learn  if  the  check  would  be  good.  He 
was  not  permitted  to  tell  what  the  bank 
answered  him  over  the  phone,  but  he  testi- 
fied that  he  at  once  told  appellant  that  Etta 
Thorn  had  no  money  to  her  credit  at  said 
bank,  but  Mariah  Thorn  did  have;  that  ap- 
pellant thereupon  told  him  that  Mariah 
Thorn  sometimes  signed  her  name  "Etta" 
as  well  as  "Mariah";  that  he  took  that  $13 
check,  left  his  store,  was  gone  about  an 
hour,  and  returned  with  a  $16  forged  check, 
as  stated,  and  presented  that  to  him  re- 
questing him  to  cash  it,  and  stating  that. 
If  he  would  cash  it,  he  would  pay  him  $6 
on  his  accoimt  It  was  admitted  by  both 
sides  that  neither  Mariah  Thorn,  nor  any 
of  her  people,  signed  the  said  purported 
forged  check,  nor  made  it,  nor  authorized 
or  consented  for  any  person  to  sign  or  make 
the  check.  All  of  said  testimony  of  said 
Thomas  and  Miller  was  material,  pertinent, 
and  clearly  admissible  testimony. 

There  is  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 


SMITH  V.  STATB.     (No.  8891.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

1.  Cbikinal  Law  «=3666H— Tbiai/— PESiai- 

TINO    ^yITNE8S   TO    COKSULT  AtTOBNET. 

In  a'  prosecution  for  cattle  theft,  the  action 
of  the  court  in  permitting  a  witness  under  in- 
dictment for  the  same  offense  to  talk'  with  his 
attorney  after  being  placed  on  the  witness  stand 
and  before  testifying  was  not  error. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  1576;   Dec.  Dig.  <S=>6e6%.] 

2.  Ceiminal  Law  «=»d06— Evidenoi— Cooe- 

FENDANT  UNDEB  INDICTMBNT. 

That  a  witness  is  a  codefendant  of  the  de- 
fendant on  trial  and  under  indictment  for  the 
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game  oflFenie  does  not  prarent  him  from  being 
used  as  a  witness  by  the  state  if  he  sees  proper 
to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  1099-1123;  Dec.  Dig.  «=> 
SOS;   Witnesses,  Cent  Dig.  §§  244-248.] 

3.  Cbiminai,  Law  €=»50S—Evidenok— Cods- 
fend  ant  0*  AccusBD— PaoiusK  0*  Iianj- 

HITY. 

That  a  witness,  who  la  a  codefendant  of  ac- 
cused and  under  indictment  for  the  same  of- 
fense, has  been  promised  immunity,  does  not 
make  him  incompetent  as  a  witness  for  the 
state. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  jJ  1099-1123 ;  Dec.  Dig.  «=> 
508;    Witnesses,  Cent.  Dig.  gj  244-248.] 

4.  Cbiuinal   Law    «=»610— Cattle   Thkbt— 
Testqiont  of  Accokplicb  —  Cobboboka- 

TION. 

In  a  prosecution  for  cattle  theft,  it  was  es- 
sential to  a  conviction  that  the  testimony  of  a 
witness,  who  was  a  codefendant  of  accused  and 
under  Indictment  for  the  same  ofFense,  should 
be  corroborated  by  testimony  tending  to  con- 
nect accused  with  the  original  taking. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  1124r-1126;    Dec.  Dig.  <S=» 

Appeal  from  District  Court,  Leon  County ; 
8.  W.  Dean,  Judge. 

Jale  Smith  was  convicted  of  cattle  theft, 
and  appeals.    Afllrmed. 

J.  M.  Chatham,  of  C«iterTllle^  tm  appel- 
lant. 0.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  AppeUant  was  convicted 
of  cattle  theft ;  his  punishment  being  assess- 
ed at  three  years'  confinement  In  the  i>enl- 
tentlary. 

In  a  bill  of  exceptions  it  is  contended  the 
court  erred  in  permitting  Mattison  to  testify 
for  the  state,  because  he  was  a  principal  and 
codefendant  in  two  indictments  for  theft  of 
cattle  in  the  district  court  of  Leon  county, 
for  one  of  which  defendant  waa  then  upon 
trial ;  that  Mattison  was  directly  or  indirectly 
promised  immunity  from  punishment  in  case 
he  testified  against  the  defendant ;  that  Mat- 
tison was  placed  upon  the  stand  as  a  wit- 
ness, and  refused  to  make  any  statement  un- 
less he  was  permitted  to  talk  to  his  attorney 
and  to  the  district  attorney.  The  court  per- 
mitted the  witness  to  leave  the  witness  stand 
and  the  courtroom  to  talk  with  hla  attorney 
and  the  district  attorney,  notwithstanding 
the  witness  was  sworn  with  the  other  wit- 
nesses and  was  under  the  role  at  the  time 
he  last  talked  to  hla  attorney  and  the  district 
attorney.  Shortly  afterwards  Mattison  re- 
turned into  court  and  gave  very  danmging 
testimony  against  the  defendant,  to  wit: 
That  he  was  induced  by  this  defendant  to 
steal  and  dispose  of  the  cattle  diargeia  tn 
the  indictment;  that  they  both  left  Center- 
viUe  together,  got  the  cattle  off  the  rang^e  in 
the  evening,  driving  them  to  the  home  of 
witness ;  that  the  next  morning,  a  short  dis- 
tance from  witness'  bouse,  appellant  Joined 
them,  and  they  drove  the  cattle  and  put  them 


In  a  pen  Cor  deliveiT  to  Mr:  Mclver,  and  did 

deliver  the  cattle  into  a  herd  being  driven 
by  Mclver  and  carried  into  Madison  county, 
and  there  sold  the  cattle  to  Mclver;  that 
same  was  done  without  the  knowledge  or 
consent  of  the  owner  of  the  cattle. 

Another  clause  in  the  bill  of  exceptions 
recites  that  the  court  erred  in  not  compelling 
the  attendance  of  Wm.  Watson  as  witness 
for  defendant  for  the  reasons  set  ap  in  de- 
fendant's motion  for  a  new  trial ;  that  said 
witness  had  been  duly  summoned  and  failed 
to  appear,  and  the  defendant  applied  to  the 
court  for  an  attachment  for  said  witness  to 
compel  his  attendance,  but  the  court  refused 
to  have  attachment  issued  for  said  witness, 
who  was  then  in  town  not  over  BOO  yards 
distant  from  the  courthouse.  The  court  ap- 
proves this  bill  with  the  explanation  that 
process  was  served  on  William  Watson,  an 
attorney,  during  the  progress  of  the  trial, 
for  the  purpose  of  showing  that  Mattison 
had  been  promised  Immunity.  Watson  was 
sick  in  bed  and  unable  to  attend,  and  assured 
the  court  that  Mattison  had  not  been  prom- 
ised immunity,  and  Mattison  said  he  bad 
not  been  promised  immunity  and  pleaded 
guilty  to  the  charge,  and  is  now  serving  hla 
sentence.  There  is  on  file  an  affidavit  of 
Watson  to  the  facts  above  stated,  and  that 
the  proof  required  by  defendant  could  not 
have  been  made  by  him,  and  was  not  the 
truth,  and  no  postponement  was  requested. 

[1-3]  As  to  the  action  of  the  court  in  per- 
mitting the  witness  to  talk  with  his  attor- 
ney, the  court  states  witness  was  placed  on 
the  stand,  and,  being  under  indictment  for 
the  same  offense,  stated  to  the  court  that 
before  testifying  he  would  like  to  ask  Mr. 
Watson,  his  attorney,  a  question,  and  this 
waa  permitted  to  be  done  by  the  court.  He 
retired  from  the  courtroom,  went  to  Wat- 
son's office,  and  almost  immediately  returned 
with  the  announcement  that  he  was  then 
ready  to  testify.  We  are  of  opinion  there 
was  no  error  committed  by  the  court  in  this 
mllng.  Although  a  codefendant  and  under 
Indictment  for  the  same  offKise,  Mattison 
could  be  used  as  a  witness  by  the  state  it 
Matdson  saw  proper  to  take  the  stand  and 
testis.  Witness  had  legal  ri^t  to  consult 
his  attorney  before  testifying.  This  rule 
would  not  apply  If  Mattison  was  sought  to 
be  used  by  the  defendant.  This  is  the  rule 
I^ovided  by  legislative  enactment  He  could 
turn  state's  evidence  and  testU^,  with  or 
without  promise  of  immunity,  if  he  saw  prop- 
er so  to  do.  We  are  of  opinion  that,  even 
If  the  witness  had  been  promised  immunity, 
it  would  not  render  him  Incompetent  as  a 
witness  for  the  state  under  the  statute.  The 
court's  qualiflcatlan  exdodee  the  idea  of  any 
promise  of  immunity,  because  he  also  states 
the  witness  had  pleaded  guilty  and  was  serv- 
ing a  sentence  under  the  plea  of  guilty. 

[4]  There  is  another  ground  stated  in  the 
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exceptton;  tbat  Is,  the  court  ened  In  orer- 
ruliiig  defendant's  motion  for  a  new  trial, 
especially  because  the  verdict  of  the  Jury 
was  contrary  to  the  law  and  the  evidence. 
The  motion  further  narrates  the  fact  that 
Mattison  was  not  corroborated,  so  as  to  make 
out  the  case.  Of  course,  Mattison  would 
have  to  be  corroborated  by  testimony  which 
tended  to  connect  the  defendant  with  the 
original  taking.  If  this  was  not  done,  the 
state  had  failed  to  prove  its  case.  The  stat- 
ute requires  the  accomplice  shall  be  cor- 
roborated by  testimony  which  tends  to  con- 
nect the  defendant  with  the  case  for  which 
be  is  being  tried.  We  are  of  opinion  from 
reading  the  testimony  that  Mattison  was 
soffldently  corroborated  in  several  ways,  and 
especially  by  the  vritness  Mclver.  It  occurs 
to  us  there  1b  no  necessity  for  detailing  the 
testimony,  but  we  find  that  the  corroboration 
Is  sufficient. 
The  Judgment,  therefore,  will  be  affirmed. 


Ex  parte  DXJTNOAN.    (No.  3809.) 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  12, 

1916.) 
L  Contempt  <&=s2— Conbtbdctive  Contempt 

— What  Constitutes. 

Where  language  contained  in  a  brief  for 
writ  of  error  which  was  filed  in  the  district 
court  in  vacation  was  improper  and  intemperate, 
the  contempt  was  constmctive  only. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  |§  1-3,  5,  7,  8;  Dea  Dig.  <S=2.] 

2.  Contempt    «=»54  —  Punishment  —  Con- 
antDCTivs  Contempt— PsocBDTjBB. 

Where  relator  used  improper  language  in  a 
brief  for  writ  of  error,  a  copy  of  which  was 
filed  in  the  district  court  in  vacation,  the  dis- 
trict court  is  not  entitled  to  summariiy  punish 
relator  on  an  order  to  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt,  made 
upon  unverified  petition  of  opposing  counsd 
calling  the  court's  attention  to  the  language  and 
without  affidavit  filed. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  {{  143-149 ;   Dec.  Dig.  «='54.] 

Original  application  by  John  T.  Duncan 
for  a  writ  of  habeas  corpus.  Writ  issued, 
and  relator  discharged. 

Dickens  &  Dickens,  of  Austin,  and  A. 
Burleson,  of  SmithviUe,  for  appellant  0.  0. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARFEK,  J.  Relator  was  adjudged  guilty 
of  contempt  of  court  by  Hon.  Frank  S.  Bob- 
erts.  Judge  of  the  district  court  of  the 
Twenty-Second  Judicial  district,  and  bis  pun- 
ishment assessed  at  a  fine  of  $50  and  one 
day's  Imprisonment  in  the  county  JalL 

Relator  made  application  to  this  court  for 
a  writ  of  habeas  corpus,  but  inasmuch  as  the 
petition  showed  that  the  alleged  contempt 
was  certain  statements  contained  In  a  brief 
in  a  dvU  cause  on  appeal,  we  first  declined 
to  Issue  the  writ  until  it  was  presented  to 
our  Supreme  Court,  deeming  it  probable  that 
tbat  court  had  Jurisdiction  under  article  1529 


at  the  Revised  Civil  Statutes,  as  the  alleged 
contempt  grew  out  of  proceedings  had  in  a 
dvil  case.  However,  uiKm  consideration,  one 
of  the  Justices  of  the  Supreme  Court  In- 
dorsed on  the  application  that  Uie  Supreme 
Court  decUned  to  issue  the  writ  for  lack  of 
jurisdiction,  and  as  there  could  be  no  doubt 
that  this  court  had  jurisdiction  under  the 
Constitution  to  issue  the  vnlt,  after  the  Su- 
preme Court  had  held  It  was  without  Juris- 
diction, we  ordered  the  writ  to  issue,  re- 
turnable on  January  5,  1916.  On  that  day 
the  cause  was  heard,  and  it  was  made  to  ap- 
pear that  in  the  ease  of  Isolds  Zapp  v.  T.  F. 
Mossop,  In  the  district  court  of  Fayette  coun- 
ty, the  said  Hon.  Frank  S.  Roberts,  as  Judge 
of  that  court,  on  the  18th  day  of  December, 

1914,  entered  a  certain  Judgment  in  favor  of 
plaintiff.  Notice  of  appeal  was  given,  but  no 
appeal   perfected.     However,   in    September, 

1915,  the  defendant  Y.  F.  Mossop  sued  out  a 
writ  of  error  to  the  First  Court  of  Civil  Ap- 
peals at  Oalveston,  and  filed  a  brief  In  said 
cause  on  September  23,  1915,  and  also  filed 
a  copy  of  the  brief  with  the  clerk  of  the  dis- 
trict court,  in  Fayette  county,  as  he  was  re- 
quired by  law  to  do.  It  is  a  portion  of  the 
language  used  in  this  brief  by  relator,  as  at- 
torney for  Mossop,  that  la  held  to  improperly 
reflect  on  the  trial  court,  and  for  the  use  of 
which  language  he  was  held  to  be  in  con- 
tempt of  court. 

[1]  It  is  agreed  that  the  district  court  of 
Fayette  county  was  not  In  session  when  the 
brief  was  filed,  and  that  the  language  was 
not  used  In  the  presence  and  hearing  of  the 
court;  but,  if  the  language  was  improper.  It 
constituted  what  In  law  Is  termed  construc- 
tive contempt  Relator  earnestly  insists 
that  the  language  used  was  In  no  wise  in- 
tended to  reflect  on  the  trial  Judge,  but  was 
Intended  to  be  but  an  earnest  plea  for  his 
client.  As  Hon.  Frank  S.  Roberts  has  held 
said  language  to  be  contemptuous,  we  will 
not  discuss  that  question,  but  only  Inquire 
Into  whether  or  not  the  necessary  and  proper 
steps  were  taken  to  confer  Jurisdiction  on 
the  judge  of  the  Twenty-Second  Judicial  dis- 
trict to  adjudge  relator  guilty.  If  the  proper 
steps  were  not  taken  to  confer  Jurisdiction 
on  that  court,  relator  Is  entitled  to  be  dis- 
charged. 

[2]  After  the  brief  had  been  filed,  Mr.  C.  D. 
Krause,  an  attorney  of  the  Fayette  county 
bar,  having  his  attention  called  to  the  brief 
(It  also  using  language  that  he  contended 
Improperly  reflected  on  him),  addressed  a 
petition  to  the  Judge,  calling  his  attention  to 
the  language  used  In  the  brief.  Upon  the 
filing  of  this  petition,  Judge  Roberts  ordered 
process  to  issue  summoning  relator  to  ap- 
pear before  him  and  show  cause  why  he 
should  not  be  adjudged  to  be  guilty  of  con- 
tempt for  making  use  of  such  language.  On 
the  day  named  relator  appeared,  and  filed  an 
answer,  first  pleading  that  the  court  had  no 
Jurisdiction,  in  that  the  petition  filed  was 
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not  sworn  to  by  Mr.  Krause,  nor  any  other 
person.  We  are  of  the  opinion  tbis  plea 
should  have  been  sustained,  and  this  coort 
so  held  in  £}x  parte  Foster,  44  Tex.  Or.  B.  425, 
71  S.  W.  693,  60  L.  R.  A.  631,  100  Am.  St 
Hep.  866,  and  Ex  parte  Landry,  144  S.  W. 
962.  In  this  latter  case  Judge  Davidson  ex- 
haufitlrely  reviewed  the  authorities  and  held: 
"If  the  acta  or  conduct  occur  in  the  presence 
or  hearing  of  the  court,  it  may  deal  Bummarily 
with  the  contemnor  without  a  written  state- 
ment charging  the  contempt;  but,  where  the 
contempt  does  not  occur  in  its  presence  and 
hearing,  the  l>etter  practice  is  to  present  the 
contempt  by  written  charges,  which  should  bo 
sworn  to,  unless  presented  in  writing  by  the  dis- 
trict attorney  in  his  official  capacity. 

State's  counsel  contends  that  we  were 
wrong  in  so  holding.  In  an  able  brief,  and 
that  those  decisions  should  not  be  followed. 
In  deference  to  the  earnest  insistence,  we 
hare  again  investigated  this  question,  and  we 
think  the  great  weight  of  authority  Is  with 
the  holding  of  the  court  In  Bapalje  on  Con- 
tempt, §  93,  it  is  said: 

"In  the  United  States  the  almost  imiversal 
practice  in  this  matter  is  to  present  to  the  court 
an  affidavit  setting  forth  the  facts  and  circum- 
stances constituting  the  alleged  contempt,  sworn 
to  by  some  person  who  witnessed  or  bad  knowl- 
edge of  the  offense.  Unless  such  an  affidavit  be 
presented,  process  will  not  be  granted.  The  is- 
suing of  process  without  the  filing  of  the  prop- 
er affidavit  is  erroneous,  and  the  error  is  not 
cured  by  the  subsequent  filing  thereof." 

Of  course,  this  rule  only  applies  when  the 
language  used,  or  conduct  complained  of, 
was  not  in  the  presence  and  hearing  of  the 
court;  for  where  the  contemptuous  acts  or 
conduct  are  committed  In  the  presence  of  the 
court,  he  may  Inflict  summary  and  Immediate 
punishment. 

In  State  t.  Blackwell,  10  S.  C.  35,  it  was 
held:  It  is  a  fatal  objection  to  a  rule  to  show 
cause  why  a  party  should  be  attached  for 
contempt  for  an  ofltense  not  committed  in  the 
presence  of  the  court  that  it  was  issued  with- 
out an  affidavit  setting  forth  the  facts.  In 
Ency.  of  Pleading  &  Practice,  voL  4,  page  779, 
the  rule  is  stated: 

"The  almost  universal  method  by  which  con- 
tempt proceedings  are  begun  is  by  an  affidavit, 
and  an  examination  of  the  authorities  will  gen- 
erally disclose  that  in  all  contempt  proceedings, 
save  for  such  as  are  committed  in  the  court's  im- 
mediate presence  an  affidavit  is  essential." 

In  the  case  of  Wyatt  v.  Pe<9le,  17  Colo. 
261,  28  Pac.  964,  the  Supreme  Court  of  Colo- 
rado says:  . 

"Constructive  contempts— ^ose  not  commit- 
ted in  the  presence  of  the  court — ^must  of  course 
in  some  regular  and  legitimate  way  be  brought 
to  the  court's  knowledge ;  until  this  is  done  the 
process  of  attachment  will  not  issue.  And  in 
Gandy  v.  State,  13  Neb.  445  [14  N.  W.  143], 
it  is  said  that  sucji  proceedings  must  be  com- 
menced by  a  sworn  information.  But  the  prac- 
tice generally  recognized  throughout  the  Unit- 
ed States,  and  according  to  Blackstone  frequent- 
ly followed  in  England,  is  for  some  proper  offi- 
cial or  Interested  party  to  set  forth  by  affidavit 
the  material  facts  relied  on.    A  little  contrariety 


of  opinion  exists  as  to  whether  the  warrant  of 
commitment  or  the  order  of  court  must  recite 
the  jurisdictional  facts.  But  the  overwhelming 
weight  of  authority  in  this  country  sustains  the 
proiradtion  that  the  affidavit  upon  which  the 
proceeding  for  a  constructive  contempt  is  based 
must  state  facts  which,  if  established,  would 
constitute  the  offense,  and  that,  if  the  allega- 
tions of  the  affidavit  are  not  sufficient  in  this 
respect,  the  court  is  without  Jurisdictioa  to  pro- 

The  Supreme  Court  of  California,  lu 
Batchelder  v.  Moore,  42  CaL  412,  says: 

"When  the  alleged  contempt  is  not  committed 
in  the  presence  of  the  court,  an  affidavit  of  the 
facts  constituting  the  contempt  must  be  pre- 
sented, in  order  to  set  the  power  of  the  court  in 
motion." 

In  Wlilttem  ▼.  State,  86  Ind.  213,  It  Is  held: 
"The  proceeding  against  a  party  fOr  a  con- 
structive contempt  must  be  commenced  by  either 
a  rule  to  show  cause,  or  by  an  attachment,  and 
such  rule  should  not  be  made  or  attachment  is- 
sued, unless  upon  affidavit  specifically  making 
the  charge." 

In  the  case  of  State  ▼.  Hentbom,  46  Can. 
616.  26  Paa  937,  It  la  held: 

"A  careful  examination  of  the  authorities  sat- 
isfies us  that  in  all  cases  of  constructive  con- 
tempt, whether  the  process  *  »  •  issues  in 
the  first  instance,  or  a  rule  to  show  cause  is 
served,  a  preliminary  affidavit  or  information 
must  be  filed  in  the  court  before  the  process  can 
issue." 

In  the  case  of  In  re  Wood,  82  Mich.  82,  45 
N.  W.  1116,  it  is  said: 

"Those  contempts  not  committed  in  its  imme- 
diate view  and  presence  must  be  brought  before 
the  court  by  affidavit  of  the  persons  who  wit- 
nessed them,  or  have  knowledge  of  them ;  and 
a  rule  is  made,  based  upon  such  affidavit,  either 
that  an  attachment  issue,  or  that  the  accused 
show  cause  at  a  certain  time  and  place  why 
he  should  not  be  punished  for  the  alleged  con- 
tempt"—citing  4  BUck.  Com.  286;  2  Hawk. 
P.  C.  222;  1  Tidd,  Prac.  (4th  Am.  Ed.)  88, 
478,  479;  In  re  Judson,  8  Blatchf.  14^  Fed. 
Cas.  No.  7,563 ;  6  Dane,  Abr.  page  628,  c.  193. 
art.  27;  Com.  v.  Dandridge,  2  Va.  Cas.  408; 
State  V.  Matthews,  87  N.  H.  460;  Crow  v. 
State,  24  Tex.  12. 

In  the  case  of  State  ▼.  Kaiser,  20  Or.  60, 
23  Pac.  964,  8  U  R.  A.  684,  it  is  held: 

"A  court  has  no  authority  to  proceed  against 
a  party  for  contempt  on  aocouat  of  acts  not 
committed  in  the  immediate  view  and  presence 
of  the  court,  unless  the  facts  constituting  the 
contempt  are  shown  by  an  affidavit  presented  to 
the  court." 

See,  also.  In  re  NicfceU,  47  Kan.  734, 28  Pac. 
1076,  27  Am.  St.  Bep.  318 ;  Flannery  v.  Peo- 
ple, 225  lU.  69,  80  N.  E.  60;  O^omas  Y.  Peo- 
ple, 14  Colo.  256,  23  Pac.  326,  9  L.  R.  A.  669; 
Hurley  V.  Commonwealth,  188  Mass.  447,  74 
N.  E.  677,  3  Ann.  Cas.  757;  and  cases  dted 
In  those  authorities. 

As  no  affidavit,  nor  i)etltlon  sworn  to,  was 
filed  In  this  case,  the  Jnrlsdlctlon  of  the  court 
was  not  properly  Invoked,  and  therefore  the 
relator  is  entitled  to  be  discharged ;  and  it  Is 
so  ordered.  We  do  not  deem  it  necessary  to 
discuss  the  other  questions  presented. 

Belator  is  discharged. 
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VENN  y.  STATE.     (No.  8897.) 

(Court  of  Criminal  Appeals  of  TexaB.    Jan.  12, 
1916.) 

1.  Intoxicating  Liquobs  €=»239— Vioiation 
OF  Local  Option  Law  —  Ausi  —  Instbtjo- 
WON8— Evidence. 

Where,  in  a  prosecation  tor  violating  the 
local  option  law,  the  state's  principal  witness 
testified  that  he  bought  whisky  from  defendant 
at  a  certain  time  and  place,  and  several  witness- 
es for  defendant  testified  that  be  was  at  a  dif- 
ferent place  at  that  time,  the  refusal  of  request- 
ed instructions  on  alibi  was  error. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |S  331-347 ;  Dec  Dig.  <&=> 
239.] 

2.  WiTNEBSES     ®=>414— COREOBOBATION— TeS- 

TiMONT  OP  Grand  Jitbob. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  testimony  of  a  witness  that  he  was 
foreman  of  the  grand  jury  which  indicted  ac- 
cused, that  the  state's  purchasing  witness  testi- 
fied before  that  body  after  being  confined  in 
jail  for  refusal  to  testify,  and  that  his  testi- 
mony that  be  bought  whiaky  from  accused  was 
a  surprise  to  the  witness,  and  not  the  result  of 
being  forced  or  led  by  the  grand  jurors,  was 
improperly  admitted;  it  not  being  proper  to 
corroborate  the  testimony  of  the  purchasing  wit- 
ness in  tbia  manner. 

(Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1287,  1288;   Dec.  Dig.  <8=»414.] 

5.  Cbihinai,  Law  €=>1137— Evidbnob— Mat- 
TEBS  FiBST  Adduced  bt  Accused. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  accused  could  not  predicate  error  on 
the  admiaaion  of  testimony  that  there  was  much 
diinUog  and  drunkenness  at  the  time  and  place 
of  the  alleged  sale,  where  he  had  adduced  tes- 
timony as  to  the  same  matter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  S007-3010;    Dec.  Dig.  <S=» 

im.] 

4.  CtmnvAi.  Law  «=s>1187—Bviderob— Mat- 
ters FiBST  Adduced  bt  Accused. 

Where  accused  elicited  testimony  that  the 
prosecuting  witness  had  run  oS  and  forfeited  Us 
attachment  bond  as  a  witness,  it  was  not  er- 
ror to  permit  the  county  attorney  to  prove  by 
the  witness  why  he  had  forfeited  such  bond. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent  Dig.  |{  3007-3010;  Dec.  Dig.  «=» 
1137.] 

6.  Cbivirai.  Law  <S=»1137— Evidence— Mat- 
ters FiBST  Adduced  bt  Accused. 

Permitting  the  sheriff  to  testify  that,  when 
he  arrested  defendant,  he  had  had  in  bis  pos- 
session for  about  two  years  a  warrant  for  de- 
fendant's arrest  in  a  felony  case,  and  that  he 
had  been  unable  to  arrest  defendant  because  he 
was  constantly  on  the  dodge,  was  not  error, 
where  evidence  as  to  such  matter  was  first  in- 
troduced by  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3007-^10;  Dec  Dig.  «=» 
1137.] 

Appeal  from  tlpshtir  County  Court ;  W.  H. 
McClelland,  Judge. 

WUlie  Venn  was  convicted  of  violating  the 
local  optUm  law,  and  appeals.  Beversed  and 
remanded. 

Sanders  A  Florence,  of  Ollmer,  for  appel- 
lant O.  C.  McDonald,  Asat  Atty.  (Sen.,  for 
tbe  State. 


DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law ;  his  punish- 
ment being  assessed  at  a  fine  of  $25  and  20 
days'  Imprisonment  in  the  county  jail. 

[1]  He  Introduced  testimony  showing  clear- 
ly an  allbL  The  state's  evidence  was  made 
t>7  a  witness  who  stated  that  he  bad  bought 
whisky  from  appellant,  at  Union  Grove  about 
8:80  or  0  o'clock  in  the  morning.  Appellant 
proved  by  several  witnesses  that  at  that  time 
he  was  at  another  place  several  miles  dis- 
tant, some  of  whom  went  with  him  from  his 
home  to  the  point  designated,  and  by  other 
witnesses  who  were  on  the  ground  at  that 
point  There  seems  to  have  been  picnic  oc- 
casions at  both  points;  these  places  being 
three  or  four  miles  apart  Appellant's  aUbi 
covers  practically  from  8  o'clock  in  the  morn- 
ing until  4  o'clock  in  the  evening.  The  mat- 
ter was  properly  presented,  and  special  re- 
quested instructions  presenting  the  alibi  were 
refused.  The  matter  is  timely  and  properly 
reserved  and  presented.  This  was  error. 
This  was  his  main  defense.  Of  course,  the 
other  matter  was  In  the  record  that  he  did 
not  sell  because  of  the  fact  he  was  not  at  the 
place  where  the  sale  is  said  to  have  occurred. 
This  charge  should  have  been  given. 

A  bUl  of  exceptions  was  reserved  to  the 
remarlcs  of  the  county  attorney  in  his  closing 
argument  This  should  not  have  occurred, 
and  will  not,  we  suppose,  upon  another  trial, 
and  is  therefore  not  discussed. 

[2]  Another  bill  recites  that  while  FerreD 
was  testifying  he  stated  that  he  was  foreman 
of  the  grand  jury,  and  that  Weaver,  the 
state's  purchasing  witness,  testified  before 
that  body ;  that  the  grand  jtiry  was  trying  to 
induce  blm  to  tell  about  buying  whisky  from 
bootleggers  and  if  be  had  bought  from  cer- 
tain parties.  Witness  first  stated  he  did  not 
remember.  Finally,  after  being  pressed,  he 
said  he  bought  whisky,  but  would  not  tell 
from  whom.  The  witness  was  then  carried 
before  the  district  judge  and  finally  sent  to 
jail.  After  spending  two  days  and  nights  in 
jail,  he  was  brought  before  the  grand  jury, 
and  then  told  of  several  Instances  where  he 
had  'bought  whisky.  These  sales  were  by 
several  different  persons,  one  of-  which  was 
the  quart  he  bought  from  appellant  at  Union 
Grove.    The  witness  says: 

"We  did  not  force  him  or  lead  him  to  tell  it 
In  fact  I  was_  surprised  when  I  learned  he 
had  bought  whisky  from  the  defendant.  We 
were  not  inquiring  or  him  of  sales  made  by  the 
defendant" 

Various  and  sundry  objections  were  urged 
to  all  this.  This  testimony,  we  think,  was 
not  admissible.  This  witness  could  not  be 
corroborated  in  this  manner.  This  question 
was  suggested  by  the  bill  of  exceptions.  Up- 
on another  trial  this  testimony  should  not  be 
permitted  to  go  to  the  jury, 

[3]  Another  iblll  recites  Mr.  Bennett  testi- 
fied there  was  a  great  deal  of  drinking  and 
drunkenness  in  and  around  Union  Grove  that 
day,  meaning  the  time  and  place  of  the  al- 
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leged  sale.  Varlons  objecticms  were  urged  to 
this.  The  court  approves  this  with  the  ex- 
planation that  the  testimony  of  Ben  White 
with  reference  to  the  same  matter  bad  been 
adduced  by  defendant  as  well  as  defendant 
in  direct  examination  of  the  wltnees  Bennett, 
and  all  this  matter  should  not  hare  gone  be- 
fore the  jury,  but,  inasmuch  as  the  defendant 
first  introduced  the  matter,  we  are  of  opin- 
ion that  the  bill  does  not  show  reversible  er- 
ror. 

[4]  Another  bill  recites  that  the  prosecut- 
ing witness  Weaver  was  asked  >by  defendant 
if  he  dl4  not  run  off  and  forfeit  his  attach- 
ment bond  in  a  district  court  case  growing 
out  of  some  cases  "turned  in  by  him"  before 
the  grand  jury,  whereupon  the  county  attor- 
ney asked  this  question:  "Why  did  you  run 
off  and  forfeit  your  attachment  bond  as  a 
witness?"  Witness  answered:  "Because  I 
was  afraid  of  some  of  the  characters  I  was 
dealing  with."  Under  the  decisions  it  seems 
that  this  testimony,  baving  been  brought  out 
by  the  defendant,  or  the  fact  rather  that  he 
ran  away  and  forfeited  his  attachment  bond 
in  regard  to  a  district  court  case,  would  jus- 
tify the  county  attorney  in  inquiring  into  the 
reasons  why  he  forfeited  such  attachment 
bond.  It  seems  it  did  not  apply  to  this  case, 
but  the  defendant  elicited  the  fact  that  wit- 
ness had  forfeited  this  attachment  bond.  We 
are  under  the  impre8si<Hi  that  under  such 
circumstances  the  county  attorney  would  be 
entitled  to  prove  by  him  why  he  forfeited  the 
bond.  The  matter  had  nothing  to  do  wittx 
this  case  in  any  way,  but,  inasmuch  as  the 
defendant  brought  out  the  matter,  it  became 
the  stfbject  of  cross-examination  by  the  stata 

[6]  Another  bUl  recites  that  by  the  witness 
Buie,  sheriff  of  Upshur  county,  the  state  was 
permitted,  over  the  objection  of  appellant, 
to  show  that  at  the  time  he  arrested  appel- 
lant in  this  case  he  had  in  his  possession  a 
warrant  for  the  defendant  for  about  two 
years  in  a  felony  case  against  him ;  that  he 
also  had  the  warrant  in  the  felony  case  at 
the  time  the  county  attorney  and  others  shof 
at  Venn  when  be  ran  from  the  officers,  but 
he  was  constantly  on  the  dodge  was  the  rea- 
son he  had  not  arrested  him.  The  court  ex- 
plains this  bill  by  stating  that  this  evidence 
was  first  introduced  by  defendant,  and  the 
testimony  here  complained  of  was  admitted 
on  redirect  examination.  It  would  seem  that 
under  this  statement  there  was  no  error. 
Where  one  party  brings  out  a  fact,  whether 
legitimate  or  illegitimate,  and  it  is  permitted 
to  go  before  the  jury,  the  other  side  may 
break  the  force  of  that  as  best  he  may.  Much 
of  this  testimony  was  inadmissible,  but,  as 
presented  by  the  bill  of  exceptions  and  ex- 
plained by  the  court,  it  seems  not  to  present 
reversible  error. 

It  occurs  to  the  writer  that  the  testimony 
is  Mrdly  sufficient  to  convict,  but  be  does 
not  care  to  enter  Into  a  discussion  of  the  mat- 
ter or  state  the  evidence.    Appellant,  If  the 


various  witnesses  can  be  believed,  was  not 
at  Union  Grove  gathering  at  the  time  indicat- 
ed by  the  state's  witness  Weaver.  If  he  bad 
been  at  Union  Grove  at  that  time,  some  one 
ought  to  have  seen  him  besides  this  witness, 
There  are  several  witnesses  who  testify  posi- 
tively that  he  was  not  at  Union  Grove,  and 
had  gone  from  his  home  to  Mineral  Springs 
and  spent  the  day,  arriving  there  about  8:30 
in  the  morning,  or  about  that  time,  and  was 
seen  by  various  parties  there  during  the  day 
and  as  late  as  4  o'clock  in  the  evening  in 
swimming.  Those  witnesses  who  accompa- 
nied him  frem  his  home  to  Mineral  Springs 
testify  that  he  had  no  whisky;  they  were 
horseback,  and  they  saw  no  evidence  of  his 
having  any  whisky,  and  none  was  exhibited 
by  him  during  the  day.  They  exclude  the 
fact  that  be  was  at  Union  Grove.  This  is  the 
opinion  of  the  writer. 

The  judgment  la  reversed,  and  the  cause 
remanded. 


SOHUIiTZ  V.  STATE.    (No.  8908.) 

(Court  of  Crimi&al  Appeals  of  Texas.    Jan.  12, 
1916.) 

1.  HOMIOIDB     4=9310— iNSTBCOnORS—AOOBA- 

VAXED  Assault— EviDENCT. 

Where  the  evidence  showed  that  A.  resist- 
ed the  attack  of  defendant  with  hU  fists,  but  at 
no  time  sought  to  use  any  weapon  upon  defend- 
ant, that  defendant  then  tried  to  get  A.  to  come 
out  of  a  saloon  and  renew  the  difficulty,  that  A. 
declined,  that  defendsmt  left  saying  that  he  was 
going  to  get  his  gun  and  shoot  him,  that  be  way- 
laid A.  on  his  way  home  with  others,  reminded 
him  that  he  was  going  to  shoot  him,  and  shot 
away  bis  hand  and  put  oat  his  eye  while  he  was 
dodging  behind  his  horse,  there  was  no  error  in 
refusing  to  submit  the  issue  of  aggravated  as- 
sault. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  667-661 ;   Dec.  Dig.  «&=9310.] 

2.  Homicide  «=»230— Assault  to  Murdeb— 
Intent — Sufficienct  ov  Kvidence. 

Evidence  held  to  show  that  defendant,  when 
he  shot  and  injured  another,  had  a  specific  in- 
tent to  kill. 

[Ed.  Note. — For  other  casen,  see  Homicide^ 
Cent.  Dig.  §  478 ;    Dec  Dig.  <g=>230.] 

8.  Homicide  ^=s90  —  Natdbk  of  Instbttmeitt 

Used— "Deadly  Weapon." 

A  gun  used  as  a  firearm  within  carrying 
distance  and  at  such  range  that  it  shot  off  a 
hand  of  the  prosecuting  witness  and  put  out 
one  of  his  eyes,  was  a  "deadly  weapon." 

[Ed.  Note. — For  other  cases,  see  Homicidei 
Cent.  Dig.  §  119 ;    Dec.  Dig.  <8=90.] 

Appeal  from  District  Court,  Goliad  County; 
John  M.  Green,  Judge. 

Fred  Schultz  was  convicted  of  assault  to 
murder,  and  he  appeals.    Afilrmed. 

G.  E.  Pope  and  Fowler  4b  Fowler,  all  of 
Goliad,  for  appellant  0.  0.  McDonald,  Asst 
Atty.  Geo,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  bla  punishment  asses- 
sed at  five  years'  oonflnement  In  the  peniten- 
tiary. 

The  evidence  would  show  that  appellant, 
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Frank  Zal<Hitz,  D.  C.  O'Nell,  Oliver  Magrew, 
Arthur  Hardt,  (Hugo  Speiss,  and  appellant's 
brother,  Albert  Schnltz,  all  met  at  the  saloon 
of  Henry  Dobsky,  at  Dobakyvllle,  In  Goliad 
connty.  Hugo  Speiss  called  Frank  Zalontz 
a  "rabbit."  Words  followed,  when  appellant 
offered  to  loan  Speiss  a  knife,  saying  he  had 
two  knives.  Words  then  ensued  between  ap- 
pellant and  Zalonts,  and  appellant  started 
towards  Zaiontz,  and  Zalonts  knocked  him 
down.  They  were  separated,  the  saloon  keep- 
er telling  them  they  could  not  fight  in  the 
saloon.  Appellant  went  out  In  front  of  the 
saloon  and  dared  ZaiontE  to  come  out  there. 
Zalontz  did  not  go,  when  appellant  left,  and 
in  leaving  said  to  Zaiontz  he  had  better  go 
on  home  as  he,  appelant,  was  going  home 
and  get  his  gun  and  shoot  him,  or  kill  him. 
About  an  hour  after  this  O'Neil,  Magrew,  Al- 
bert Schultz,  and  the  prosecuting  witness, 
Zaiontz,  started  home;  O'Neil  and  Magrew 
being  In  a  buggy,  while  Albert  Schultz  and 
Zaiontz  were  horseback.  While  on  their  way 
home  they  came  across  a^^iellant,  who  step- 
ped from  behind  a  tree  and  said  to  Zaicmtz, 
•Trank,  did  I  not  tell  you  I  was  going  to 
shoot  you?"  Zaiontz  got  off  his  horse  and 
endeavored  to  keep  his  horse  between  him 
and  appellant ;  appellant  endeavoring  to  get 
In  position  to  shoot.  He  finally  shot,  over  the 
horse,  and  shot  off  the  right  hand  of  Zaiontz ; 
some  shot  striking  him  in  the  face  and  put- 
ting out  one  of  his  eyes. 

Appellant,  on  cross-examination  of  the 
state's  witnesses,  endeavored  to  prove  that 
Zaiontz  undertook  to  use  an  axe  handle,  but 
all  the  witnesses  say  that  the  axe  handle 
was  tied  to  Zaiontz's  saddle,  and  he  made 
DO  effort  to  use  it. 

Appellant  Introduced  no  evidence,  except 
to  show  a  good  reputation,  and  that  he  had 
not  theretofore  been  convicted  of  a  'felony, 
in  an  effort  to  secure  a  suspension  of  the 
sentence. 

[1]  No  excepitions  were  reserved  to  the 
Introduction  of  testimony,  but  appellant  ex- 
cepted to  the  court's  charge  because  he  failed 
to  submit  aggravated  assault,  and  because 
the  court  refused  to  give  appellant's  special 
charge  presenting  that  issue. 

Appellant  having  brought  on  the  difllculty 
between  himself  and  Zaiontz,  some  saying 
with  a  stick  drawn,  at  the  time  Zaiontz 
knocked  him  down,  it  would  be  very  doubtful 
if  aggravated  assault  would  have  been  raised 
if  he  at  that  time  shot  Zaiontz.  A  man  can- 
not himself  raise  a  dlfSculty  and  then  have 
the  offense  reduced  to  manslaughter  because 
of  the  state  of  hia  mind,  unless  he  is  driven 
to  the  extranity  of  killing  to  save  his  own 
life.  Certainly  all  Zaiontz  did  In  this  in- 
stance was  to  resist  the  attack  of  appellant 
with  his  fists,  and  at  no  time  sought  to  use 
any  weapon  upon  appellant  Appellant  tried 
to  get  him  to  come  out  of  the  saloon  and 
renew  the  difficulty.  Zaiontz  .declines,  and 
appellant  leaves,  telling  him  he  is  going  to 


get  hla  gun  and  'shoot  him.  He  waylays 
Zaiontz,  and  while  Zaiontz  is  on  his  way 
home  with  others  shoots  him  at  a  time  when 
all  Zaiontz  is  doing  is  dodging  behind  his 
horse. 

[2]  The  facts  do  not  raise  the  issue  that  if 
Zaiontz  had  J>een  killed  ai^ellant  might  not 
have  been  guilty  of  any  higher  grade  of 
offense  than  manslaughter,  and  the  court  did 
not  err  in  refusing  to  submit  the  issue  of 
aggravated  assault  Cole  v.  State,  35  Tex. 
Cr.  R.  385,  83  S.  W.  068.  There  Is  no  evi- 
dence raising  the  issue  that  appellant  did 
not  intend  to  kill,  but  the  evidence  and  cir- 
cumstances attendant  upon  the  shooting  show 
a  specific  intent  to  kill. 

[3]  Neither  was  there  error  in  the  court 
instructing  the  Jury,  "A  gun  used  as  a  fire- 
arm within  carrying  distance  is  a  deadly 
weapon,"  under  the  facts  in  this  case.  Mr. 
Branch,  in  his  work  on  Orlmtnal  Law,  cor- 
rectly states  the  rule  to  be: 

"Not  error  to  define  a  deadly  weapon  as  a  gun 
used  within  carrying  distance,  if  proof  shows 
that  defendant  shot  the  injured  parbr  at  close 
range."  Juley  v.  State.  46  Tex.  Cr.  K.  391,  76 
S.  W.  468:  KosmorosM  v.  State,  69  Tex.  Cr.  R. 
298,  127  8.  W.  1066. 

The  Judgment  is  afilrmed. 


SOLAN  V.  STATE.     (No.  S887.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

1.  WrrNEssKs  ®=548—Compktkitct— Convic- 
tion  OF  MiSDEMKANOB. 

A  conviction  for  a  miademeanor  did  not 
render  the  convict  incompetent  as  a  witness  for 
the  state  in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S$  109-116;   Dec.  Dig.  «8=>48.] 

2.  Witnesses  «=949—Compktenct— Convic- 
tion OF  Felony— Pabdon. 

The  granting  of  a  pardon  eight  years  after 
a  witness  for  the  state  had  served  his  full  term 
on  conviction  for  a  felony,  on  the  state's  re- 
quest and  to  relieve  him  ot  disabilities  so  that 
he  might  testify  for  the  state,  was  a  matter  for 
the  Governor,  over  which  the  Court  of  Criminal 
Appeals  had  no  control,  so  that  it  oould  not 
hold,  on  defendant's  objection,  that  such  wit- 
ness was  incompetent 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Ceat.  Dig.  SS  116-118;   Dec.  Dig.  <g=j49.] 

8.  Cbimiwai,  Law  e=»1120—APPBAi<— Exclu- 
sion or  Evidkncb  —  Sbttinq  out  Testi- 
mony. 

In  a  prosecution  for  robbery,  where  a  bin 
of  exceptions  showed  that  a  witness  was  an 
ofScer,  that  he  had  arrested  the  prosecuting  wit- 
ness and  another  on  a  charge  of  intoxicntion  on 
the  night  before  the  alleged  robbery,  that  the 
prosecuting  witness  had  spent  the  night  in  the 
city  jail,  that,  after  such  witness  had  testified 
that  they  had  been  searched  before  being  locked 
up,  and  about  fS  and  a  quantity  of  liquor  found 
on  prosecuting  witness,  that  they  always  search- 
ed prisoners,  defendant  attempted  to  prove  by 
such  witness  that  if  the  prosecuting  witness  had 
some  $55  on  him  when  arrested  it  would  hare 
been  found,  that  objection  thereto  was  sustain- 
ed, but  did  not  show  the  object  of  such  testi- 
mony, nor  the  evidence  that  the  witness  would 
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have  given  thereon,  the  court  couM  not  deter- 
mine whether  its  exclusion  was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2931-2937;   Dec.  Dig.  (3=0 

Appeal  from  District  Court,  Widilta  Coun- 
ty; B.  W.  NichoUon,  Judge. 

Pat  Solan,  alias  Bert  Williams,  was  con- 
victed of  robbery,  and  be  appeals.    Affirmed. 

Ralpb  P.  Matliis,  of  Wichita  Palls,  for 
appellant  C.  CL  McDonald,  Asst  Atty.  Gen., 
for  the  State. 


DAVIDSON,  J.  Appellant  was  ocmvlcted 
of  robbery,  his  punishment  being  assessed 
at  five  years'  confinement  in  the  penitentiary. 

[1,2]  There  are  two  bills  of  exception  in- 
corporated in  the  record.  Charles  Johnson 
was  the  alleged  injured  party  and  witness 
on  the  trial  The  bill  of  exceptions  recites 
that  he  was  permitted  to  testify  tn  regard 
to  the  robbery  over  appellant's  objection  be- 
cause Johnson's  testimony  shows  he  was  in 
Jail  at  the  time  of  the  trial  on  a  misdemean- 
or charge  of  swindling,  and  bad  pleaded 
guilty.  He  testified  that  he  was  an  ex.-cfm- 
vlct,  and  that  be  had  served  two  years  in 
the  penitentiary,  and  that  he  had  not  been 
pardoned  nntil  eight  years  after  he  had 
served  his  full  term,  and  then  only  for  the 
purpose  of  being  permitted  to  testify  against 
defendant;  and,  farther,  that  the  pardon  of 
this  witness  did  not  reach  the  county  of  trial, 
nor  was  It  filed  with  the  papers  in  this  case 
until  the  2d  day  of  September,  one  day  after 
this  cause  was  set  for  trial;  and  that  the 
pardon  was  issued  not  for  good  behavior  of 
the  witness,  and  not  to  restore  the  witness' 
rights,  but  because  the  state  had  so  requested 
such  pardon  in  order  that  he  might  be  per- 
mitted to  testify  against  defendant,  and  that 
because  the  state  had  so  requested  such  par- 
don, and  had  secured  such  pardon,  he, 
Charles  Johnson,  was  biased  in  his  testimony 
in  favor  of  the  state  and  against  the  defend- 
ant These  matters  did  not  render  Johnson 
Incompetent.  The  misdemeanor  conviction 
did  not  render  him  Incompetent  as  a  witness. 
The  granting  of  the  pardon  to  Johnson  in 
the  felony  for  the  purpose  of  relieving  him 
of  disabilities  so  that  he  might  testify  in  the 
case  was  a  matter  for  the  Governor,  over 
which  this  court  has  no  controL  This  ques- 
tion was  decided  in  Martin  v.  State,  21  Tex. 
App.  1,  17  S.  W.  430.  The  matter  la  thor- 
oughly discussed  in  the  Martin  Case.  It  is 
unnecessary  to  go  Into  a  further  discussion 
of  it 

[3]  There  is  another  bill  of  exceptions 
which  shows  that  the  witness  Roll  was  an 
officer  of  the  dty  of  Wichita  Falls,  and  that 
he  and  another  officer  arrested  Johnson,  the 
prosecuting  witness,  and  one  of  his  friends, 
on  charges  of  drunkenness,  and  after  the  de- 
fendant had  proved  that  this  arrest  was  made 
the  night   before   the  alleged    robbery,   and 


after  the  defendant  had  proved  tliat  said 
Charles  Johnswi  qiott  that  night  in  the  <Aty 
"cooler,"  and  was  not  given  his  liberty  until 
the  morning  of  the  alleged  robbery,  and  after 
the  witness  Boll  had  testified  that  these  men 
had  been  searched  before  they  were  locked 
up,  and  tiad  found  only  about  $5  and  a  quart 
of  boose  on  Johnsc«,  and  after  he  bad  testi- 
fied that  thay  always  search  the  pris<Miers, 
"then  it  was  that  the  defendant  attempted 
to  prove  by  this  witness  if  the  said  Charles 
Johnson  had  some  (55  on  him  at  the  time  be 
was  arrested  would  he  have  found  It;  then 
it  was  that  the  state  objected,  and  the  court 
sustained  the  objection."  The  object  and 
purpose  of  this  testimony  is  not  stated,  n<v 
is  the  evidence  that  Boll  would  have  given 
in  regard  to  the  matter  stated.  What  the 
witness  Boll  would  Jiave  testified  as  to 
whether  he  would  have  found  the  money  or 
not  if  it  had  been  on  him  should  have  been 
stated,  or  something  to  show  that  he  would 
have  been  in  position  to  have  found  the 
money  on  the  party,  if  it  was  on  him,  at  the 
time  they  searched  him  as  well  as  the  pur- 
pose for  which  It  was  introduced  and  the 
connection  shown  so  as  to  malie  it  material 
in  order  that  this  court  might  decide  the 
question  as  to  whether  there  was  error  or 
not 

The  evidence,  we  think,  is  sufficient  to  sus- 
tain the  verdict  of  the  jury,  and  for  this  rea- 
son It  will  not  be  disturbed. 

The  judgment  will  be  affirmed. 


EITEL  V.  STATE.     (No.  8896.) 

(Court  of  Criminal  Appeals  of  Texas.    Jon.  10, 
1916.) 

1.  Cbiminal  Law   <S=>109&— AppjbaI/— Statb- 
ICENT  OF  Pacts — Approvai.  and  Pilirq. 

Where  within  the  20  days  after  adjourn- 
ment allowed  by  the  court  for  filing  statement 
of  facts  appellant  and  the  county  attorney,  be- 
ing unable  to  agree,  the  judge  undertook  to  pre- 
pare and  file  one,  and  one  was  filed,  though  it 
was  not  specifically  certified  or  approved  by  the 
judge  till  later,  it  will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2866-2880;  Dec.  Dig.  «=» 
1099.] 

2.  AasAXJi<T  AND  Batiebt  ^=364— Guabdian 
AND   Wabd— Emancipation. 

A  guardian  having  for  a  long  time  bad  no 
care  or  custody  of  his  ward,  but  having  emanci- 
pated her,  as  concerns  care,  custody,  and  con- 
trol of  her,  cannot  justify  an  assaidt  and  bat- 
tery on  her,  on  the  ground  of  the  relationship 
and  the  right  to  punish. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  90-92;  Dec.  IMg.  «=3 
64.] 

8.  AssAUiT  AND  Battbkt  4=366  —  Vebbai, 
Pbo  vocation. 

By  express  provision  of  Fen.  Code  1911, 
art  1016,  verbal  provocation  does  not  justify 
an  assault  and  battery,  but  can  be  considered 
only  in  mitigation  of  punishment 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §{  94,  96;  Dec.  Dig.  «:» 
66.] 
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4.  Cbimikai,  Law  «=»364,  868— Rkb  OESTiB. 

What  defendant,  and  his  wife  in  his  pres- 
ence, said  immediately  after  his  assault  was  res 
gestse  thereof,  and  admissible  as  original  testi- 
mony. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Idiv,  Cent  Dig.  H  805,  806,  80&-S10,  812-818, 
821;    Dec.  Dig.  <8=>364,  368.] 

Appeal  from  County  Court,  TTpshur  Coun- 
ty;  W.  H.  McClelland,  Judge. 

W.  M.  Eltel  was  couTicted,  and  appeal& 
Affirmed. 

Warren  &  Briggs,  of  Oilmer,  for  appellant 
0.  C.  McDonald,  Asst  Att?.  Gen.,  for  tlie 
Stata 


PRENDERGAST,  P.  J,  Appellant,  an 
adult  male,  was  indicted  and  convicted  of  an 
aggravated  assault  and  battery  upon  Katte 
Lee  Carrington,  a  female,  and  Us  punisb- 
ment  assessed  at  the  lowest  allowed  by  law, 
a  fine  of  $25  only. 

[1]  The  case  was  tried  at  the  May  term  of 
tbe  county  court,  which  adjourned  on  May 
29th.  The  court  by  proper  order  allowed  20 
days  after  adjournment  to  file  the  statement 
of  facts  and  bills  of  exceptions.  The  bills 
were  filed  within  that  time. 

The  statement  of  facts  is  In  tbe  record. 
Tlie  appellant  has  made  a  motion  in  this 
court  to  strike  out  and  not  consider  it  and 
then  reverse  the  case  because  he  was  de- 
prived of  It  His  attorney  made  an  affidavit 
In  the  court  below,  which  is  contained  in  the, 
transcript,  and  also  makes  substantially  the' 
same  affidavit  In  this  court,  as  a  part  of  Us 
said  motion.  Without  reciting  the  full  con- 
tents, it  shows  tUs  state  of  fact:  That  In 
about  ten  days  after  the  court  adjourned  he 
prepared  a  statement  of  facts  tn  duplicate 
and  sought  the  county  attorney  for  the  pur- 
pose of  getting  an  agreement  thereto.  There 
was  some  delay  in  seeing  the  county  at- 
torney, and  after  he  did  see  Urn  there  was 
some  other  delay  caused  by  the  county  attor- 
ney desiring  time  to  consider  his  statement 
However,  within  the  20  days  he  and  the 
county  attorney  went  over  the  statement  of 
facts  be  had  prepared  and  did  not  agree 
tbereto.  The  county  attorney  within  tbe  20 
days  took  the  copy  left  with  him  and  made 
erasures  and  interlineations  therein  to  con- 
form to  his  contention  of  what  the  testimony 
was.  The  county  Judge  was  informed  by 
appellant  that  be  and  the  county  attorney 
could  not  agree  upon  a  statement  of  facts, 
and  theretqwn  reQuested  him  to  prepare  such 
statement  and  file  it  witUn  tbe  time.  It 
seems  the  Judge  undertook  to  do  that,  and 
we  gather  that  he  took  as  a  basis  for  his 
statement  of  facts  that  wUch  the  county  at- 
torney had  prepared.  Either  he  or  the  coun- 
ty attorney — perhaps  the  county  attorney — 
filed  that  statement  with  the  clerk,  who 
placed  Us  file  mark  thereon  within  said  20 
days.    At  the  time  it  was  filed  tbe  county 


Judge  had  not  oertifled  nor  approyed  fbe 

same.  He  did  so  specifically,  however,  some 
weeks  later,  all  of  wUch  appears  in  tbe 
transcript. 

Under  these  circumstances,  this  court  can- 
not strike  out  the  statement  of  facts  and 
reverse  the  case,  because  appellant  was  de- 
prived thereof,  but  will  consider  It  It  has 
been  the  uniform  holding  of  this  court  in  a 
great  many  cases  that,  under  such  circum- 
stances as  detailed,  this  court  will  ocmsider 
the  statement  of  facts.  Gibbs  v.  State,  70 
Tex.  Cr.  R.  278,  156  S.  W.  687;  Jones  v. 
State,  147  S.  W.  687;  Villa  v.  State,  63  Tex. 
Cr.  B.  637,  141  S.  W.  104;  Mansfield  v. 
State,  62  Tex,  Or.  B.  631,  188  S.  W.  591  r 
Johnson  v.  State,  71  Tex.  Cr.  B.  892,  159  S. 
W.  848 ;  Sous  v.  State,  174  S.  W.  843.  See, 
also,  section  41,  Branch's  Crim.  Law,  where 
a  considerate  number  of  other  and  earlier 
cases  wUeh  are  In  point  are  cited.  Also  see 
note  20,  p.  887,  of  Vernon's  Ann.  a  0.  P., 
for  a  large  nimiber  of  other  earlier  cases  in 
point 

TUs  rule  is  not  in  conflict  with  the  stat- 
ute and  the  other  large  number  of  decisions 
by  this  court  where  statements  of  facts  or 
bills  of  exceptions  are  filed  too  late  through 
the  negligence  of  the  appellant  or  Us  attor- 
neys. The  two  rules  are  equally  applicable 
to  the  given  state  of  facts  to  whkb  they 
apply. 

We  tUnk  It  necessary  to  give  the  sub- 
stance of  the  material  testimony.  Some  of 
the  facts  are  established  by  uncontroverted 
testimony.  Other  of  the  material  facts  are 
sharply  disputed.  Miss  Katie  Lee  Carring- 
ton  and  her  young  brother,  Troy,  were  left 
orphans  when  she  was  6  years  of  age.  For 
several  years  she  lived  with,  and  was  taken 
care  of  by,  her  grandparents.  When  she  was 
about  15  years  old,  her  uncle  Lark  Carring- 
ton  was  appointed  guardian  for  both  the 
persons  and  estates  of  herself  and  brother. 
This  uncle  soon  afterwards  died.  Thereupon 
appellant,  another  untie,  by  marriage,  was 
appointed  guardian  of  their  persons  and  es- 
tates. She  was  sent  off  to  school  by  her  re- 
spective guardians  until  about  June,  1911, 
when  she  went  to  appellant's  to  live  vrith 
him  and  his  wife.  Appellant  and  his  wife 
both,  in  substance,  testified  that  Miss  Car- 
rington  was  hard  to  get  along  with,  and  they 
both  soon  saw  that  they  could  not  get  along 
with  her.  Appellant  thereupon  told  her 
brother  Troy  that  he  thought  it  was  his  duty 
to  take  her  and  try  to  get  along  with  her. 
Thereupon  both  of  them  left  his  house  and 
lived  together,  housekeeping,  and  made  a 
crop  for  themselves.  Appellant  refused  to 
longer  keep  her.  He  claimed  she  and  her 
brother  soon  fell  out  and  could  not  get  along 
together;  that  her  brother  went  off  and  got 
a  job  and  stayed  until  he  got  sick,  when  he 
returned  to  appellant's,  where  he  remained 
sick  until  be  died;    that  Miss  Carrington, 
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when  8h«  anfl  her  brother  separated,  went 
off  to  herself  and  got  a  job.  The  uncontra- 
dicted testimony  shows  that  thereafter  she 
looked  out  for  herself  exclusively,  appellant 
having  nothing  to  do  either  with  her  control, 
maintenance  or  support,  and  that  she  never 
at  any  time  after  she  left  his  house  about  a 
year  and  a  half  before  the  alleged  assault 
therein  and  never  thereafter  lived  with  him 
at  all.  When  appellant  and  his  wife  realized 
that  Troy  was  very  sick  and  would  doubtless 
soon  die,  his  wife  telephoned  to  Miss  Cai> 
rlngton  at  Terrell,  where  she  was  then  work- 
ing for  herself  and  making  her  own  living, 
the  condition  of  her  brother,  and  that,  if 
tfhe  wanted  to  see  him  before  he  died,  to 
come  and  do  so.  Miss  Carrlngton  thereupon 
accepted  this  Invitation,  went  to  appellant's 
ts  a  visitor  to  her  sick  brother,  and  remain- 
ed with  him  for  a  few  days  until  he  died 
and  was  buried.  Appellant  was  not  at  his 
home,  but  was  at  work  away  therefrom, 
when  she  reached  bis  home,  which  was 
Thursday  before  her  brother  died  the  follow- 
ing Wednesday.  Appellant  did  not  reach 
his  home  after  she  arrived  there  until  Sat- 
urday evening,  about  night. 

The  case  was  tried  May,  19,  1915.  Miss 
Oarriugton  testified,  and  this  was  not  dis- 
puted, that  she  was  21  years  of  age  in  Feb- 
ruary before.  This  would  make  her  nearly 
19  years  of  age  when  the  alleged  assault  and 
battery  was  committed  upon  her.  She  testi- 
fied that  for  the  2  years  prior  to  this  trial 
she  had  taught  schooL  Some  time  before 
her  brother  died  appellant  wrote  her  a  let- 
ter when  she  was  at  Terrell,  telling  her,  in 
substance,  that  the  doctor  advised  him  to 
send  her  brother  to  a  sanitarium  tor  tuber- 
cular patienta  She  answered  this  letter  at 
the  time,  and  said  to  him  therein,  in  sub- 
stance, that,  if  her  brother  had  not  been 
beaten  out  of  his  property  by  appellant,  he 
would  have  had  plenty  of  money  to  have  gone 
to  a  higher  altitude  or  to  some  other  place 
for  his  health,  and  n«t  have  been  a  charge 
upon  the  state  in  a  tubercular  sanitarium. 
After  supper  the  night  of  the  assault  appel- 
lant went  to  a  lodge  meeting,  and  did  not 
return  home  untU  10  o'clock  that  night 
Miss  Carrlngton  testified  that  he  was  drink- 
ing. She  and  others  said  they  smelt  whisky 
on  his  breath.  Mr.  Petty,  who  was  at  the 
lodge  hall  with  him,  testified  that  appellant 
was  drinking ;  that  he  smelt  his  breath,  and 
on  going  back  home  he  staggered.  Appellant 
and  his  wife  denied  that  he  was  drunk.  Els 
wife  testified  that  she  fixed  him  a  whisky 
toddy  before  he  went  to  the  lodge,  nnd  that 
he  drank  no  more.  Miss  Carrlngton  said: 
That,  after  he  returned  from  the  lodge,  she, 
his  wife,  and  he  were  sitting  in  the  room 
across  the  ball  from  where  her  brother  Troy 
was,  engaged  in  conversation.  That  he  asked 
her  why  she  had  written  him  such  an  Insult- 
ing letter.  She  replied  that  he  might  be  all 
right,  but  she  had  no  confidence  In  her  aunt, 
his  wife,  and  would  not  believe  anything  she 


would  say.  He  thereupcHi  caught  her  by  the 
arm,  pulled  her  out  of  the  chair,  and  slapped 
her.  That  she  then  screamed,  ran  out  of 
the  house,  and  went  to  a  neighbor's  about  a 
quarter  of  a  mile  away.  That  in  running 
out  of  the  room  to  escape  him  she  ran  over 
a  chair  or  something.  All  the  testimony  by 
appellant  and  his  wife,  as  well  as  all  the 
watchers  with  the  sick  man,  shows,  in  sub- 
stance, that  appellant  and  his  wife  pursued 
Hiss  Carrlngton  and  attempted  to  find  and 
catch  her.  Mr.  Howell  testified:  That  he 
was  in  the  room  with  the  side  man,  and, 
when  he  heard  the  racket,  went  out  into  the 
hall  and  met  appellant  and  bis  wife  and  in- 
quired of  them  what  was  the  matter.  Mrs. 
Eitel  said  to  him:  "This  is  my  business.  Go 
on  back  in  the  room  and  wait  on  the  sick." 
That  she  also  then  said  appellant  slapped 
Katie,  and,  if  he  had  caught  her,  he  would 
have  stamped  her  through  the  floor.  That 
they  all  then  went  out  into  the  yard  looking 
for  Miss  Carrlngton,  and  that  appellant  then 
said  that,  If  he  could  find  her,  he  would  "kick 
her  damned  ass  over  the  fence."  Mr.  Moore, 
another  one  of  the  watchers  with  the  sl<4 
man,  said  that,  when  he  heard  the  rackett 
he  went  out  to  see  what  was  the  matter, 
and,  while  appellant  and  several  of  the  oth- 
ers were  out  in  the  yard  looking  for  Katie 
Lee,  appellant  stated,  if  he  could  find  her, 
he  would  "kick  her  damned  ass  off  of  the 
place."  Mr.  Petty,  another  one  of  the  watch- 
ers, who  also  went  out  at  the  time,  said: 
That,  when  he  got  to  the  door  of  the  hall,  ap- 
pellant said  to  him :  "This  Is  not  your  affair. 
Go  back  and  attend  to  the  sick."  That,  while 
out  in  the  yard,  appellant  said,  if  he  could  find 

her,  he  would  "stamp"  the  fatal  sh tout  of 

her."  Appellant  and  his  wife  denied  that  he 
slapped  Katie,  and  his  wife  denied  that  she 
told  Howell  that,  if  ap[>ellant  caught  her,  he 
would  stamp  her  through  the  floor,  she  claim- 
ing that  she  told  him  appellant  and  Katie 
had  had  a  spat,  and  she  denied  telling  Mr. 
Moore  that  appellant  said  he  would  stamp 
her  through  the  floor.  Appellant  himself 
testified  that  he  must  have  lost  his  head 
and  guessed  he  used  some  language  that  was 
Improper.  He  admitted  he  got  mad,  but  did 
not  think  he  used  the  language  the  witnesses 
said  he  used,  but  he  was  mad  when  she  ran 
out  and  screamed  without  any  cause.  The 
testimony  further  shows  that,  when  all  this 
occurred,  her  brother  was  agitated  and  cried 
about  it  and  sent  some  of  the  friends  to  the 
neighbor's  for  Katie  and  Induced  her  to  re- 
turn, saying  that  he  would  protect  her  as 
long  as  he  lived. 

The  court's  charge  was  In  no  way  object- 
ed to  at  any  time  by  the  appellant  so  far  as 
this  record  shows.  After  charging  what  an 
assault  and  battery  was  in  substantially  the 
language  of  the  statute,  and,  which  is  usual 
in  such  cases,  further  told  the  Jury  that  an 
assault  and  battery  becomes  aggravated  when 
committed  by  an  adult  male  upon  the  per- 
son of  a  femalCb  Then  gave  t])ls  paragraph: 
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"Violence  nsed  to  the  person  does  not  amount 
to  an  Bssaalt  or  battery  in  the  following  cases: 
When  committed  in  the  moderate  restraint  of 
parent  upon  a  child,  truardian  upon  the  ward, 
or  teacher  upon  the  pupil.  Whether  the  pun- 
ishment is  moderate  or  excessive  must  necessari- 
ly depend  upon  the  age,  sex,  condition,  and  dis- 
position of  the  child  or  ward,  taken  in  connec- 
tion with  all  the  attending  and  surrounding 
circumstances,  as  well  as  the  intent  of  the  <me 
inflicting  the  punishment" 

Kext  told  the  Jury  tbe  pnulsbtnent  for 
an  aggravated  assault  and  battery,  and  then 
submitted  tbe  case  to  tbem,  requiring  dat. 
If  they  believed  from  the  evidence  beyond  a 
rascnable  donbt  that  appellant  at  the  time 
alleged  committed  an  aggravated  assault  and 
battery  upon  Miss  Carrlngton,  to  find  him 
gallty  and  assess  tbe  proper  punishment  He 
also  told  the  Jary  tbe  burden  of  proof  was 
on  tbe  state,  and  tbat  tbe  defendant  was  pre- 
sumed to  be  Innocent  until  his  guUt  was  es- 
tablished beyond  a  reasonable  doubt,  and 
tbat,  if  they  bad  a  reasonable  doubt  to  ac- 
quit him. 

(2,  S]  Appellant  complains  that  tbe  court 
erred  tn  refusing  to  give  two  Bipedal  charges 
requested  by  blm.  In  one  of  these  be  would 
have  told  the  Jury  tbat  tbe  proof  showed  tbat 
at  the  time  of  tbe  assault  appellant  was  tbe 
legal  guardian  of  Miss  Carrlngton;  that  vi- 
olence nsed  to  the  person  of  another  does  not 
amount  to  an  assault  and  twttery  In  tbe  ex- 
ercise of  tbe  right  of  moderate  restraint  or 
correction  of  the  parent  over  tbe  child  and 
the  guardian  over  tbe  ward;  tbat  a  guardian 
has  the  same  rlgbt  of  restraint  or  correction 
over  the  ward  as  tbe  parent  over  his  child ; 
then  tbat,  If  appellant  took  bold  of  or  slapped 
Mlsa  Carrlngton,  yet,  if  they  find  be  did  so 
In  tbe  exercise  of  bis  rlgbt  of  moderate  re- 
straint or  correction,  to  acquit  blm,  or,  if 
they  bad  a  reasonable  doubt  whether  be  did 
so  in  tbe  exerdae  of  bis  right  of  moderate 
restraint  or  correction,  to  acquit  him,  and, 
in  determining  this  Issue,  that  appellant  Is 
not  presumed  to  be  guilty  from  the  commis- 
sion of  tbe  offense,  but  tbe  law  presumed 
tbat  be  bad  tbe  right  to  inflict  tbe  punlsb- 
ment  and  they  would  Judge  of  bis  guilt  by 
his  acts,  conduct,  and  statements  made  at 
the  time,  taking  into  consideration  tbe  acts 
and  conduct  of  Miss  Carrlngton,  and  tbat  bis 
guilt  is  not  measured  alone  by  tbe  severity 
of  tbe  punishment,  but  by  bis  intention  In 
inflicting  it,  and,  although  they  find  the  pun- 
ishment was  more  severe  than  it  should  have 
been,  yet,  if  done  in  good  faith  by  him,  with- 
out intention  to  injure,  but  to  compel  respect 
for  bis  rightful  authority  as  guardian,  then 
they  most  acquit  him.  Tbe  other  of  bis  re- 
quested charges  would  have  told  the  Jury 
that  an  aggravated  assault  and  battery  com- 
mitted in  tbe  moderate  restraint  of  a  parent 
upon  a  child,  guardian  upon  the  ward,  or 
teacher  upon  tbe  pupil  is  no  offense;  then, 
tt  tbey  b^eved  from  tbe  facts  tbat  tbe  ap- 
pelant at  the  time  he  pulled  Miss  Carrlng- 
ton from  tbe  dialr  and  slapped  ber,  U  be  did 
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slap  ber,  was  tbe  legally  appointed  guardian, 
and  U  tbey  further  believed,  viewing  the 
facts  and  circumstances  from  bis  standpoint 
at  tbe  time,  bis  restraint  or  correction  of 
Miss  Carrlngton  was  moderate,  or  If  tbey 
had  a  reasonable  donbt  that  it  was  moderate, 
and  that  be  used  no  more  force  or  violence 
than  was  necessary  to  subject  ber  to  sub- 
mission or  chastisement  for  disobedience,  If 
any,  that  said  chastisement  or  slapping  would 
not  be  a  violation  of  tbe  law  and  acquit  blm; 
further,  that  In  this  class  of  cases  his  inten- 
tion is  tbe  prindpal  ingredient  of  the  of- 
fense, and,  if  be  bad  no  intention  of  using 
more  restraint  or  punishment  than  was  nec- 
essary viewed  from  his  standpoint  or  if  tbey 
had  a  reasonable  doubt  that  be  used  no  more 
restraint  than  was  necessary,  to  acquit  him. 
In  our  opinion,  neither  of  these  charges  was 
tbe  law  of  this  case  nor  applicable  thereto, 
and  neither  of  tbem  should  have  been  given. 

The  Revised  CivU  Statutes  (arts.  4122, 
4123)  prescribe  tbat  tbe  guardian  of  tbe  iper- 
son  is  entitled  to  tbe  charge  and  control  of 
the  person  of  bis  ward  and  tbe  care  of  bis 
support  and  education,  "and  his  duties  sball 
correspond  with  bis  rights";  tbat  it  is  tbe 
duty  of  tbe  guardian  to  take  care  of  the  per- 
son of  such  minor  and  "to  treat  him  humane- 
ly." The  converse  of  this  is  equally  true, 
that,  where  the  guardian  does  not  have 
charge  and  control  of  the  person  of  bis  ward, 
be  has  no  right  of  moderate  restraint  or  cor- 
rection of  bis  ward.  Mr.  Bishop,  in  section 
885,  vol.  1,  of  his  Criminal  Law,  says: 

"Not  every  guardian  has  the  custody  of  the 
ward,  and  no  reason  appears  why  one  without 
it  should  have  the  right  to  chastise." 

Mr.  Wharton,  In  bis  Criminal  Law,  voL  2, 
g  828,  in  treating  of  tbe  right  of  even  a  par- 
ent to  chastise  bis  diUd,  says: 

"The  same  doctrine  applies  to  persons  stand- 
ing  in  loco  parentis.  But  a  'child  in  this  sense 
is  not  merely  a  minor,  but  must  be  a  minor  un- 
der tutelage.  A  minor  who  i»  emanoioated  can- 
not thu»  be  trought  into  tubjeotion.  (Italics 
ours.) 

Judge  Moore,  In  Qorman  ▼.  State,  42  Tex. 
222,  said: 

"If  the  minor  children  of  tbe  wife  are  recog- 
nised and  treated  as  members  of  the  family  of 
their  stepfather,  and  are  supported  and  main- 
tained by  him,  there  can  be  no  doubt  that  be 
stands  to  tbem  in  loco  parentis,  and  may  exer- 
cise the  control  and  authority  of  a  parent  over 
them." 

Chief  Justice  Roberts,  in  Stanfleld  v.  State, 
43  Tex.  168,  in  discussing  an  aggravated  as- 
sault of  an  adult  male  upon  a  child,  of  tSe 
right  of  moderate  correction  said: 

"If  it  was  not  moderate,  but  excessive,  he  was 
guilty  as  charged  of  an  aggravated  assault  and 
battery  by  having  exceeded  the  boundary  of  his 
legal  right  as  guardian  under  tbe  law,  and  plac- 
ed himself  in  ue  attitude  of  a  stranger,  and  not 
a  parent  to  tbe  child." 

Judge  Roberts  also,  tn  State  ▼.  Stephen- 
son, 20  Tex.  153,  said: 

"It  has  ever  been  held  tbat  it  is  Incumbent  on 
the  parent  guardian,  and  master  of  an  ap- 
prentice to  show  the  circumstances  and  relations 
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which  wonld  justify  an  act  of  violence.  And 
from  this  it  would  necessarily  follow  that  they 
need  not  be  negatived  by  averments  in  the  in- 
dictment" 

Our  Statute  (arUcle  1009,  P.  C.  1911)  on 
tbe  subject  of  assault  and  battery  says: 

"When  an  injury  is  caused  by  violence  to  the 
person,  the  intent  to  injure  is  presumed ;  and 
it  rests  upon  the  person  indicting  the  injury  to 
show  the  accident  or  innocent  intention. 

In  Inglen  v.  State,  36  Tex.  Cr.  R.  473,  37 
S.  W.  861,  it  was  shown  that  Inglen  got 
drunk,  went  to  his  house,  and  at  night  drove 
therefrom  his  stepdaughter,  13  years  6t  age, 
and  other  members  of  bis  family.  This  child, 
thus  driven  from  home,  went  to  a  grocery 
store  about  150  feet  away  and  was  standing 
on  the  steps  of  tbe  store,  when  Inglen  ap- 
proached her  and  ordered  her  to  return  home. 
She  refused.  He  thereupon  slapped  her  in 
the  face  with  his  open  hand.  Tbe  girl  testi- 
fied he  did  not  slap  ber  down.  Others  saw 
It.  One  testified  that  he  did  slap  her  down. 
He  and  others  also  testified  that  the  lick 
caused  blood  to  flow  from  the  child's  mouth. 
The  jury  convicted  him,  and  assessed  hla' 
punishment  at  a  fine  of  $500  and  15  months' 
confinement  in  the  county  jail.  He  attacked 
the  verdict  as  excessive  and  claimed  under 
the  statute  he  had  the  right  to  correct  and 
punish  her  as  a  parent    Judge  Hnrt  said: 

"While  defendant  may  have  had  the  right  to 
order  her  home,  under  the  circumstances  of  the 
case,  he  had  no  right  to  assiiult  her  because  she 
did  not  obey  him,  for,  by  his  own  conduct,  he 
justified  a  refuel  on  the  part  of  the  girl  to  go 
home." 

And  further: 

"Appellflnt  was  guilty  of  an  unprovoked,  vio- 
lent assault  and  battery  upon  tbe  girl.  It  was 
unnecessary,  and,  in  fact,  conceding  that  he  had 
a  right  to  chastise  her,  it  was  clearly  and  un- 
questionably more  severe  than  tbe  law  would 
permit" 

And  he  affirmed  the  case. 

The  unquestioned  testimony  by  appellant, 
his  wife.  Miss  Canlngton,  and  others  all 
show  appellant  had  no  care  nor  custody  what- 
ever of  Miss  Carrlngton  at  the  time  of  the 
assault  and  battery,  nor  for  more  than  a 
year  and  a  half  continuously  prior  thereto, 
that,  in  fact,  he  had  emancipated  her  so  far 
as  his  care,  custody,  and  control  of  her  was 
concerned,  and  that  she  was  looking  out  for 
herself,  making  her  own  living  and  support, 
was  not  in  his  household  as  a  member  of  his 
family  at  the  time,  and  under  the  facts  and 
circumstances  of  this  case  be  had  no  right 
whatever  as  her  guardian  or  otherwise,  to 
punish  her.  The  statute  (article  1016,  P.  O. 
1911)  says: 

"No  verbal  provocation  justifies  an  assault 
and  battery,  but  insulting  and  abusive  words 
may  be  given  in  evidence  in  mitigation  of  the 
punishment  affixed  to  the  offense." 

The  jury  assessed  the  lowest  punishment 
possible. 

[4]  The  court  committed  no  error  In  re- 
fusing appellant's  si)eclal  charge  restricting 


their  consideration  of  the  testimony  of  some 
of  the  witnesses  to  what  Mrs.  Eitel  said  in 
appellant's  presence,  as  shown  by  the  state- 
ment of  the  testimony  above,  nor  his  reqliest- 
ed  charge  limiting  the  testimony  of  the  sev- 
eral witnesses  as  to  what  appellant  at  the 
time  said  of  what  he  would  do  to  Miss  Car- 
rlugton  if  he  caught  her,  as  shown  by  the 
statement  above.  Clearly  all  this  testimony 
was  res  gestie  of  tbe  assault  and  battery,  and 
all  admissible  as  original  testimony,  and  it 
would  have  been  Improper  for  the  court  to 
have  limited  it  ns  requested  by  appellant's 
said  special  charges. 
The  judgment  Is  affirmed. 


VILI-AREAIi  et  aL  V.  STATE.     (No.  8838.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  1, 

1915.     Rehearing  Denied  Dec.  22,  1916. 

Dissenting  Opinion,  Jan.  19,  1916.) 

1.  Homicide  «=»30— Pabties  to  OrrassEa— 
"Pbincipal." 

Pen.  Code  1911,  art.  75,  provides  that  when 
an  offense  is  actually  committed  by  one  or  more 
persons,  but  others  are  present  and  knowing 
the  unlawful  intent,  aid  by  acts  or  encourage 
by  words  or  gestures  those  actually  engaged  in 
the  commission  of  the  unlawful  act  or  who  not 
being  actually  present,  keep  watch  so  as  to  pre- 
vent the  interruption  of  those  engaged  in  com- 
mitting the  offense,  such  persons  so  aiding, 
encouraging,  or  keeping  watch  are  principal  of- 
fenders. Article  87  provides  that  the  persons 
therein  specified,  including  the  relations  of  an 
offender  in  the  ascending  or  descending  line  can- 
not be  accessories.  Ueld.  that  mere  presence  at 
the  time  and  place  of  a  homicide  will  not  alone 
constitute  one  a  principal  offender,  though  such 
presence  is  a  circumstance  tending  to  support 
a  finding  that  one  is  a  principal,  and  hence  a 
person  could  not  l>e  convicted  of  murder  on 
proof  that  h«  was  present  when  his  son  Icilled 
deceased,  and  that  he  concealed  the  fact  that 
his  son  had  committed  the  offense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §{  48-61 ;    Dec.  Dig.  (S=»30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  PrincipaL] 

2.  CbiminaI/  Law  «=»59— Pabties  to  Offens- 
es—"Pbinoipal." 

To  make  one  a  principal  offender  he  must 
be  shown  to  have  been  guilty  of  some  overt  act 
or  conduct  prior  to  or  at  tbe  time  of  a  hom- 
icide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f {  71,  73,  74,  76-81 ;  Dec.  Dig. 
<S=>59.] 

3.  Homicide  «=>250— Evidence— Weight  and 
Sufficiency. 

On  a  trial  for  murder,  evidence  fcefd  suffi- 
cient to  support  a  conviction,  though  the  rep- 
utation of  die  state's  principal  witness  for  truth 
and  veracity  was  severely  assailed  and  he  was 
strongly  contradicted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %%  515-517 ;   Dec.  Dig.  <S=»250.] 

4.  Crtminal  Law  «=»n20— Appeal  — Bills 
OF  KxcEPTiONS — Sufficiency. 

Bills  of  exception  complaining  of  the  exclu- 
sion of  questions  asked  witnesses  should  show 
what  tbe  witnesses'  answers  would  have  been. 
[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2931-2937;  Dec.  Dig.  «=> 
1120.] 
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5.  WrrmasEd  «=>337— Impeachuxnt  ov  Ac- 
cused IN  Gbiminal  Probecutions. 

Where  accused  on  trial  for  homicide  testi- 
fied in  his  own  behalf,  it  was  permissible  as  af- 
fecting his  credit  as  a  witness  to  elicit  from  him 
tliat  he  was  under  indictment  for  liorse  theft. 

[£d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1113,  1129-1132, 1140-1142, 1146- 
1148;   Dec.  Dig.  <&=>337.] 

6.  Cbikinai.  Law  «=s>957  —  Vkbdict  —  Im- 
feacilment  bt  affidavits  of  jubobs. 

Where  jurors  on  a  trial  for  murder  'had 
been  diacharged  and  permitted  to  mingle  with 
the  outside  world,  one  of  them  could  not  be 
permitted  to  impeach  his  verdict  by  his  affida- 
vit that  he  and  most  of  the  others  believed  a 
witness  for  the  state  committed  the  crime,  and 
that  they  voted  to  find  defendants  guilty  believ- 
ing tliat  defendants  knew  something  about  the 
cnme  and  would  tell  what  they  knew  if  con- 
victed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent.  Dig.  §S  2392-2396;  Dec.  Dig.  «=> 
957.] 

Davidson,   J.,  dissenting   in   part. 

Appeal  from  District  Court,  Kleberg  Comi- 
ty;    W.  B.  Hopkins,  Judge. 

Oorgonio  "Villareal  and  another  were  con- 
Tlcted  of  murder,  and  they  appeal.  Afflrm- 
ecl  as  to  the  defendant  named,  and  reversed 
and  remanded  as  to  -the  other  defendant 

Pope  &  Sutherland,  of  Corpus  Christl,  for 
appellants.  C.  C.  McDonald,  Aast.  Atty. 
Qen.,  for  the  State. 

HARPER,  J.  Both  appellants  were  con- 
victed of  murder,  and  their  punishment  as- 
sessed at  five  years'  confinement  In  the  pen- 
itentiary each. 

[1,2]  Tbe  most  serious  question  in  the 
case  Is  the  one  contending  that  the  evidence 
Is  insufficient  to  sustain  the  conviction,  and 
as  to  the  defendant  Prazedls  ViUareal,  we 
think  such  contention  must  be  sustained. 
Mere  presence  at  the  time  and  place  of  the 
homldde  will  not  in  and  of  Itself  alone  con- 
stitute aae  a  principal  offender.  Such  pres- 
ence is  a  circumstance  tending  to  support 
a  finding  that  one  is  a  principal,  but  there 
must  be  other  facts  and  circumstances  in 
evidence  tending  to  show  that  one  aided  by 
acts  or  encouraged  by  words  or  gestures  the 
person  who  actually  committed  the  unlawful 
act  before  a  conviction  can  be  sustained. 
Article  75,  P.  C.  1911;  Burrell  v.  State,  18 
Tex.  713;  Ooldea  v.  State,  18  Tex.  App. 
637;  Noftslnger  v.  Stote,  7  Tex.  App.  302; 
Alford  v.  State,  31  Tex.  Cr.  R.  209,  20  S.  W. 
553.  In  this  case  the  most  the  evidence 
would  tend  to  show  is  that  Praxedls  Villa- 
real  may  have  been  present  when  his  son 
Oorgonio  Villareal  fired  the  fatal  shot.  If  he 
sbot  James  Rowland,  but  all  the  evidence, 
both  for  the  state  and  for  the  defendants, 
would  show  the  most  kindly  and  friendly 
relations  existing  between  deceased  and  de- 
fendant Praxedls  Villareal,  and  would  ex- 
clude the  idea  that  he  for  any  reason  would 
partldpate  in  the  murder.  All  the  state  can 
Insist  that  the   evidence  would   suggest  is, 


that  perhaps  he  was  i>resent'  and  witnessed 
the  homicide,  afterwards  concealing  the  fact 
that  his  son  Gorgonio  had  shot  Rowland. 

By  article  87  It  is  provided  that  a  father, 
by  conceaUng  the  fact  that  his  son  has  com- 
mitted a  crime,  is  not  guilty  as  an  accessory. 
To  make  one  a  principal  offender  he  must 
be  shovra  by  circumstantial  evidence  or  oth- 
erwise to  have  been  guilty  of  some  overt 
act  or  conduct  prior  to  or  at  the  time  of  the 
homicide, 

[3]  As  to  Oorgonio  Villareal,  the  record 
presents  a  wholly  dUferent  case.  By  the 
witnesses  Refugia  Rodriguez,  Toribia  Ortiz, 
and  Mariana  Guzman,  It  is  shown  that  Oor- 
gonio VUlareal  not  only  desired  the  death 
of  deceased,  but  besought  Refugia  Rodriguez 
and  Mariana  Guzman  to  obtain  poison  for 
him,  ottering  to  pay  them  $25  to  do  so.  In 
order  that  he  might  have  it  administered  to 
Rowland.  All  three  of  the  witnesses  testify 
to  a  state  of  facts  that  would  show  that  ap- 
pellant Oorgonio  Villareal  was  intimate  with 
the  wife  of  deceased,  and  desired  to  have 
him  killed  that  he  might  secure  his  wUe.  A 
sufficient  motive  is  shown  by  the  state's 
testimony  for  him  to  have  committed  the 
crime,  and  that  he  had  it  In  contemplation. 
Appellants'  own  witnesses  testify  that  ill 
will  existed,  but  they  place  It  on  a  ditterent 
ground.  They  say  that  Oorgonio  formerly 
was  a  frequent  visitor  at  the  home  of  James 
Rowland,  but  that  Rowland  had  stopped  him 
from  coming  to  his  home.  They  gave  as  a 
reason  for  this  that  a  mule  or  a  horse  had 
been  stolen  from  Rowland,  and  he  believed 
that  appellant,  with  another,  had  stolen  the 
animal,  and  for  this  reason  had  stopped  ap- 
pellant from  coming  to  his  home  Appellant 
Oorgonio  says  he  had  not  been  at  Rowland's 
home  for  some  months.  However,  a  state's 
witness,  Annie  Rowland,  testifies  to  seeing 
him  at  her  father's  home  on  two  occasions 
sbortly  before  the  homicide,  when  her  father 
was  not  at  home.  Lawrence  Morris  testi- 
fies that  he  was  staying  at  the  home  of  ap- 
pellants, and  that  on  Wednesday  before  the 
homicide  occurred  on  Sunday,  that  Oorgonio 
In  a  conversation  with  him  said  that  he 
wanted  to  get  Jim  Rowland  out  of  the  way 
so  that  he  could  have  Rowland's  wife. 
Morris  was  a  cousin  of  Gorgonio  by  mar- 
riage, and  detailed  the  conversation,  but  the 
above  is  the  substance  of  it  He  also  says 
that  on  the  day  of  the  homldde  Oorgonio 
told  him  he  was  going  to  Ricardo  (the  home 
of  Jim  Rowland)  and  get  deceased  out  of 
the  way.  That  he  saw  Oorgonio  when  he 
left  home  and  that  be  went  in  a  buggy,  and 
carried  with  him  his  Windiester  rifle — a  44 
caliber  rifle.  Morris  sajrs  Jesus  Gallardo 
was  horseback,  and  went  along  with  Gor- 
gonio. On  Monday  morning  he  had  a  con- 
versation with  Gorgonio,  in  the  presence  of 
Gallardo,  and  that  Gorgonio  told  him  be 
had  gone  to  Ricardo  and  got  Jim  Rowland 
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out  of  the  way.  The  other  testtmony  shows 
that  Jim  Rowland  on  that  Sunday  night  had 
been  killed,  being  shot  with  a  rifle  ball  of 
44  caliber.  Morria  testifies  that  appellant 
drove  off  in  a  buggy,  and  this  buggy  was  by 
the  sheriff  traced  into  the  yard  of  deceased, 
and  back  to  appellant's  hom& 

Appellant  by  his  testimony  seeks  to  ex- 
plain why  the  buggy  was  sent  to  Rowland's 
home.  He  denies  driving  it,  and  says  that 
Gallardo  drove  It  after  his  father,  Prasedis 
Villareal,  and  he  is  supported  in  this  tes- 
timony by  his  father,  mother,  and  other  witr 
neases.  He  also  testifies  that  state's  wit- 
ness Morris  had  borrowed  his  44  caliber 
Winchester  rifle,  and  had  it  in  bis,  Morris', 
possession  on  the  Sunday  that  Rowland  was 
killed.  In  this  he  is  supported  by  the  tes- 
timony of  hla  mother  and  other  relatives. 
The  Jury  evidently  accepted  the  testimony 
of  Morris,  and  did  not  believe  the  alibi  tes- 
timony of  appellant  Gorgonlo,  and  the  ex- 
planation of  why  the  buggy  was'  driven  to 
Rowland's  home,  and  did  not  believe  that 
Morris  was  In  possession  of  the  rifle  on  that 
Sunday  night,  and  while  Lawrence  Morris' 
reputation  for  truth  and  veracity  was  se- 
verely assailed,  and  be  was  contradicted  by 
appellants'  witnesses,  are  we  authorized  to 
hold  that  such  evidence  is  unworthy  of  be- 
lief, when  the  Jury  who  tried  appellant  Gor- 
gonlo and  the  district  Judge  who  presided 
at  the  trial  evidently  thought  it  worthy  of 
credence?  If  the  testimony  of  Lawrence 
Morris  is  true,  with  the  other  facts  and  cir- 
cumstances In  evidence,  the  testimony  au- 
thorized the  conviction  of  Gorgonlo  Villareal, 
and  we  will  not  disturb  the  v'erdict  as  to 
him.  Another  strange  circumstance  in  the 
case  is  that  Jesus  Gallardo,  who  was  Jointly 
Indicted  with  appellants,  charged  with  this 
murder,  and  who  Lawrence  Morris  says 
went  with  appellant  Gorgonlo  when  he;  Moi^ 
ris,  was  told  by  appellant  that  he  was  going 
to  Ricardo  and  get  deceased  out  of  the  way, 
and  was  with  appellant  when  appellant  told 
Morris  the  nest  morning  that  he  had  got- 
ten deceased  out  of  the  way,  disappeared  on 
that  Monday  morning  and  has  not  been  seen 
nor  heard  of  since  that  time. 

[4]  The  court  permitted  a  sufficiently  broad 
scope  in  the  cross-examination  and  Impeach- 
ment of  the  witness  Refugla  Rodriguez,  and 
there  was  no  error  committed  in  sustaining 
the  questions  propounded  as  shown  by  bills 
of  exception  Nos.  1  and  2,  and  the  same  may 
be  said  as  to  the  witness  Torlbla  Ortiz  In 
bills  Nos.  3,  4,  and  5.  These  bills  are  very 
incomplete,  some  of  them  showing  the  ques- 
tions which  were  not  permitted  to  be  pro- 
pounded, do  not  show  what  the  answer  would 
have  been,  nor,  where  the  questions  were  per- 
mitted to  be  propounded,  what  answer  the 
witness  really  would  have  made. 

As  to  the  questions  propounded  to  the  wit- 
ness Lawrence  Morris  and  questions  pro- 
pounded to  Mrs.  James  Rowland  on  cross- 
examination,  the  answers  of  the  witnesses 


are  not  given,  nor  la  It  stated  what  could 
have  been  proven  by  them,  nor  the  substance 
of  what  was  proven  or  expected  to  be  proven. 

As  presented  In  this  record,  bills  Nos.  8, 
7,  8,  and  9  present  no  error,  and  if  they 
were  more  full  and  complete,  under  the  rec- 
ord before  us  no  error  would  be  presented. 

[*]  It  was  permissible  to  elicit  from  ap- 
pellant Gorgonlo  Villareal  that  he  was  under 
Indictment  for  horse  theft  as  affecting  hla 
credit  as  a  witness,  he  having  testified  in  his 
own  behalf. 

[6]  The  only  other  question  presented  by 
the  record  Is  an  affidavit  of  one  of  the  Jurors, 
S.  It.  Ck)tten,  seeking  to  Impeach  the  verdict. 
He  says  that  the  Jury  when  they  first  re- 
tired stood  7  for  conviction,  and  6  for  ac- 
quittal. That  after  the  case  was  discussed 
they  all  voted  for  conviction.  That  what 
Induced  him  to  vote  tor  conviction  was  that 
he  and  most  of  the  Jurymen  believed  that 
Lawrence  Morria  killed  the  deceased,  and 
that  the  defendants  iu  this  case  knew  some- 
thing of  the  crime,  and  if  they  were  convict- 
ed they  would  tell  what  they  knew,  and  In 
such  event  a  pardon  could  be  secured.  He 
states  that  he  voted  guilty  by  ballot,  and 
also  when  the  Jury  was  polled,  but  be  did 
not  believe  the  defendants  guilty.  A  Jury- 
man will  not  be  thus  permitted  to  impeach 
bis  verdict  after  being  discharged  and  per- 
mitted to  mingle  with  the  outside  world. 
Such  has  been  the  unbroken  rule  of  decision 
In  this  court  Johnson  v.  State,  27  Tex.  758 ; 
Weatherford  v.  State,  31  Tex.  Or.  R.  630, 
21  S.  W.  251,  37  Am.  St  R^.  828;  PUot  ▼. 
State,  38  Tex.  Cr.  R.  515,  43  S.  W.  112, 1024; 
Henry  v.  State,  43  S.  W.  340;  Montgomery 
V.  State,  13  Tex.  App.  74,  and  other  castes 
dted  in  section  1151  of  White's  Ann.  Code  Or. 
Proa 

The  Judgment  Is  reversed  and  remanded 
as  to  Praxedls  Villareal,  and  affirmed  as  to 
Gorgonlo  VillareaL 

DAVIDSON,  J.  (dissenthig).  I  concur  In 
the  reversal  as  to  the  elder  Villareal,  and  I 
further  believe  that  the  Judgment  ought  to 
have  been  reversed  as  to  Gorgonlo  Villareal. 
The  evidence  places  the  elder  Villareal  in 
the  vicinity  of  where  the  h<Hnlcide  occurred 
and  shortly  prior  to  the  tragedy,  in  company 
with  Jesus  Gallardo.  The  state  sought  to 
show,  and  largely  predicated  its  case  upon 
the  fact,  that  the  parties  who  did  the  killing 
were  in  a  buggy.  The  elder  Villareal  and 
Gallardo  were  in  a  buggy,  and  are  supposed 
to  have  left  the  ranch  where  the  homicide 
occurred  shortly  prior  to  the  killing  the  same 
evening.  The  state's  case  as  to  Gorgonlo 
Villareal  is  made  by  the  testimony  of  Law- 
rence Morris.  In  substance  his  testimony  is: 
His  wife  was  related  to  the  Villareals;  that 
he  and  his  wife  were  on  a  visit  to  the  Villa- 
real  ranch,  and  had  been  a  day  or  two  prior 
to  the  homicide ;  that  that  ranch  was  8  or  10 
miles  or  something  like  that  from  the  scene 
(rf  the  homldda    His  testtmooy  la  farther 
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that  Gorgonlo  VUIareal  left  the  TlUareal 
ranch  at  about  3  o'clock  on  Sunday  evening, 
and  returned  during  the  night  That  when 
he  left  the  ranch  he  was  horseback  and  car- 
ried a  rifle.  Tills  was  the  only  rifle  on  the 
VUIareal  ranch.  He  further  testified  that  on 
Monday  morning  Gorgonlo  told  him  that  he 
had  made  away  or  gotten  rid  of  the  deceased, 
calling  him  by  name.  This  Is  the  substance 
of  the  state's  case,  except  by  the  same  wit- 
ness introduced  some  evidence  showing  a 
motive  on  the  part  of  appellant  6org(mlo  to 
do  the  killing.  He  says  this  grew  out  of  an 
afTectlon  or  love  for  the  wife  of  the  deceased, 
and  that  is  the  motive  relied  upon  by  the 
state,  or  at  least  seems  to  be.  Of  course,  all 
those  things  were  met  on  the  trial  and  by 
some  of  the  state's  evidence,  that  there  was 
evidence  to  show  the  motive  alleged  by  this 
witness  was  false;  that  there  was  nothing 
improper,  and  had  not  been  between  defend- 
ant Gorgonlo  and  the  wife  of  deceased,  and 
that  they  had  not  been  together  to  amount  to 
anything  for  quite  a  while.  So  all  the  facts 
disconnected  appellant  Gorgonlo  with  the 
buggy.  All  the  facts  put  the  elder  Vinareal 
and  Gallardo  in  the  buggy.  To  meet  Morris' 
testimony  that  Gorgonlo  VUIareal  absented 
himself  from  the  ranch,  carrying  the  gun 
mentioned  by  Morris,  as  well  as  to  disprove 
the  confession  stated  to  have  been  made  by 
VUIareal  to  Morris,  the  witnesses  at  the  VU- 
Iareal ranch  were  Introduced,  and  every  one 
of  these  placed  upon  the  stand  testified  that 
there  was  but  one  rifle  on  the  ranch,  and  it 
had  a  screw  missing  which  had  to  be  fixed; 
that  Morris  left  the  ranch,  leaving  bis  wife 
at  the  ranch  on  Sunday  evening  about  3 
o'clock,  and  rode  away  horseback,  carrying 
this  gun  with  blm  to  have  it  fixed,  and  that 
be  was  gone  from  the  ranch  untu  perhaps 
Tuesday,  or  at  least  until  late  Monday  eve- 
ning. AU  of  these  witnesses  testify  that  the 
defendant  Gorgonlo  did  not  leave  the  ranch 
after  12  o'clock  on  Sunday;  that  he  was 
working  about  tbe  place  during  Sunday  eve- 
ning, they  going  into  detail  as  to  what  the 
work  was  and  what  he  was  doing;  that  he 
was  also  at  home  the  next  day  working  and 
remained  about  there;  that  Morris  was  not 
at  tbe  ranch  Monday  morning,  which  render- 
ed It  impossible  that  any  confession  should 
have  been  made  as  he  swore.  In  fact,  the 
testimony  of  all  of  the  witnesses  at  the  ranch 
by  each  side  placed  on  the  stand  testified 
positively  that  Morris  took  the  gun  and  left 
the  ranch  Sunday  evening,  and  did  not  re- 
turn to  the  ranch  untU  late  Mionday  evening 
or  Taesday;  that  he  carried  the  gun  away 
with  him  to  have  a  screw  fixed,  and  brought 
It  back  with  the  screw  fixed.  In  addition 
to  this,  other  state  witnesses,  among  them 
tbe  constable  and  a  Mexican  woman,  Bef  ugia 
Rodriguez,  testified  they  saw  blm  Monday 
morning  about  10  o'clock  in  Falfurrtas,  20 
miles  away  from  the  VUIareal  ranch.  They 
talked  with  blm.     These  were  state's  wit- 


nesses, but  were  not  at  the  ranch.  If  Mor- 
ris' testimony  Is  eliminated,  the  atate  would 
not  have  had  evidence  enough  to  have  g<me 
to  the  Jury  with  any  hope  of  a  conviction. 
Morris  accounts  for  himself  only  by  stating 
that  he  spent  Sunday  night  at  the  VUIareal 
ranch.  Every  witness  testifies  to  the  con- 
trary, and  bis  wife,  who  was  at  the  ranch, 
was  not  even  placed  oa  the  stand  to  sustain 
him.  So  he  stands  with  every  witness,  state 
and  defendant,  who  testifies  to  the  facts  with 
reference  to  what  has  been  above  stated  con- 
tradicting, and  the  state  stands  alone  upon 
th6  testimony  of  this  witness  Morris.  Tbe 
writer  does  not  understand  bow  any  Jury 
would  have  convicted  on  the  testimony  of 
Morris. 

On  the  motion  for  a  new  trial  one  of  the 
Jurors  filed  an  affidavit  in  line  with  the  mat- 
ters I  have  Just  stated.  The  facts  show  a 
complete  alibi  for  Morris  from  the  randi, 
but  not  from  the  scene  of  the  homicide;  be 
leaving  tbe  ranch  in  possession  of  the  gun 
that  is  supposed  to  liave  been  used,  and  the 
state  relied  on  as  being  used  to  commit  tbe 
homicide.  He  was  not  accounted  for  from 
the  time  he  left  the  ranch  untU  Monday 
morning  about  10  o'clock  20  mUes  away  at 
Falfurrias;  10  o'clock  or  about  10  o'clock  Is 
the  time  be  states  defendant  Gorgonlo  made 
the  confession  to  him  at  the  VUIareal  rancb. 
At  that  hour  the  constable,  Mr.  With,  and 
Refugia  Rodriguea  testify  they  saw  and  talk- 
ed with  Morris  at  Falfurriaa  They  were 
state  witnesses.  Every  witness  except  Mor- 
ris proves  an  aUbl  for  the  defendant  Gor- 
gonlo from  tbe  scene  of  the  homicide^  and 
his  presence  at  the  ranch  10  or  12  miles  fCom 
where  the  hcxnldde  occurred.  In  addition  to 
this,  the  affidavit  of  tbe  Jnror  Is  filed  and 
appended  to  tbe  motion  for  a  new  trial.  In 
which  it  is  stated  that  he  and  most  of  the 
Jurors  did  not  beUeve  defendants  guUty,  but 
did  beUeve  Morris  guUty,  giving  various 
reasons  for  such  belief,  and  why  a  verdict 
was  finally  reached  convicting  the  defend- 
ants; that  by  oeHivicting  appeUants  "the 
state  might  get  the  right  man,"  and  in  that 
event  tbe  Jury  "would  sign  up  a  petition  to 
free  these  defendants,  *  •  «  though  I 
never  believed  the  defendants  were  proven 
guUty,  and  did  not  then  believe  them  proven 
guilty  when  I  agreed  to  verdict  of  guilty,  and 
do  not  now  believe  that  the  defendants  are 
guilty  under  the  evidence  on  the  trial,  but 
do  believe  that  by  finding  the  defendants 
guUty  that  tbe  guilty  party  might  be  found, 
and  that  tbe  defendants  thereafter  can  be 
released."  The  rule  is  invoked  that  the  Jury 
are  the  exclusive  Judges  of  the  facts  proved 
and  the  weight  to  be  given  the  testimony. 
This  is  the  general  proposition  asserted  by 
the  statute,  and  marks  tbe  dividing  line  be- 
tween tbe  authority  of  the  Jury  as  to  the 
facts  and  that  of  the  court  aa  to  the  law. 
Article  734  of  the  Revised  Code  CTriminal 
Procedure  1811,  so  provides,  and  fi^rtber  that 

Digitized  by  VjOOQIC 


326 


182  SOCTHWESTEHN  BEPOHTEB 


(Tex. 


the  Jury  are  not  the  Judges  of  the  law  in  any 
case,  but  must  take  the  law  from  the  court. 
Practically  the  same  rule  is  laid  down  in  ar- 
ticle 786,  Revised  Code  of  CMmlnal  Pro- 
cedure, 1911.  This,  however,  does  not  mean 
that  the  Jury  may  arbitrarily  convict,  nor 
do  these  articles  annul  the  fundamental  prin- 
ciple of  the  law  which  provides  that  the  pre- 
sumption of  innocence  and  reasonable  doubt 
shal  be  the  law  of  every  criminal  case.  In 
finding  a  verdict  and  passing  on  the  facts, 
the  verdict  must  be  in  consonance  with  the 
presumption  of  innocence  and  reasonable 
doubt  These  presumptions  are  binding  fiilly 
on  the  Jury,  and  require  that  body  to  weigh 
the  facts  from  these  standpoints.  It  is  a 
clear  limitation  on  the  exclusive  power  of  the 
Jury  deciding  the  facts  and  the  weight  of  the 
testimony.  The  Jury  must  receive  the  law 
from  the  court  and  be  governed  by  it.  See 
article  734,  supra.  The  court  must  <Aarge 
these  presumptions,  and  the  Jury  must  be  gov- 
erned by  them.  They  furnish  the  criterion 
by  which  facts  are  to  be  solved.  This  is  a 
statutory  rule  that  is  to  be  read  into  and 
considered  with  the  statute  with  reference  to 
the  province  of  the  Jury  in  passing  on  the 
fticts.  They  have  no  right,  no  authority  in 
law  or  good  conscience  to  convict  a  man 
until  the  presumption  of  innocence  and  rea- 
sonable doubt  have  been  overcome.  They  do 
not  become  arbitrarily  the  Judges  to  set  aside 
the  presumption  of  innocence.  This  must  be 
done  by  the  facts,  and  the  state  cannot  ask 
In  good  conscience  a  verdict  of  conviction  un- 
til the  presumption  of  Innocence,  to  the  ex- 
clusion <fi  reasonable  doubt,  has  been  over- 
come by  f&cts.  These  are  fundamental 
rules  fixed  by  law  and  cannot  be  ignored  by 
the  Jury  any  more  than  by  the  court  The 
Jury  is  practically  prohibited  from  viewing 
the  facts  from  any  other  standpoint  than 
from  the  presumption  of  innocoice  and  rea- 
sonable doubt,  and  no  verdict  ought  to  be 
permitted  to  stand  that  does  not  overcome 
these  basic  principles  of  the  law.  These  pre- 
sumptions, or  rather  presumptions  of  inno- 
cence, must  be  overcome.  It  Is  not  what  we 
call  a  conduslTe  presumption,  bat  stiU  it  is 
a  presumption  in  favor  of  Innocence  that 
must  be  overcome  by  facts,  and  because  the 
Jury  are  the  exclusive  Judges  of  the  facts 
does  not  abolish  the  statutory  rule  of  the 
presumption  of  innoceDice  and  reasonable 
doubt.  It  may  be  overcome,  but  it  must  be 
overcome  by  evidence  of  a  trustworthy  na- 
ture. Though  it  Is  the  province  of  the  Jury 
to  find  the  facts,  that  body  cannot  deduce 
from  the  facts  an  unfavorable  deduction  or 
conclusion,  unless  the  favorable  conclusion 
or  deduction  is  excluded  as  unreasonable. 
Cromeans  v.  State,  59  Tex.  Or.  R.  611,  129 
S.  W.  1129.  That  is  a  sound  and  correct 
rule.  That  c^inlon  is  a  clear  enunciation  of 
the  law — in  full  harmony  with  the  statutes. 

Applying  this  rule  then  to  the  facts  of 
this  case,  and  the  record  as  it  comes  to  this 


court,  the  finding  of  the  Jury  is  not  ooriect 
It  does  not  speak  a  true  verdict  either  in 
law  under  the  evidence,  or  viewed  from  the 
standpoint  of  the  uncontradicted  affidavit 
of  the  Juror  that  they  did  not  believe  appel- 
lants to  be  guUty.  The  accused  is  entitled  to 
a  fair  trial  and  on  competent  evidence.  He 
should  never  be  convicted  when  the  Jurors 
who  convict  him  admit  his  innocence,  bat 
convict  him,  not  because  he  is  guilty,  but  in 
order,  by  doing  so,  they  might  reach  some- 
body else  who  was  guilty.  He  should  not  be 
the  "scapegoat  for  the  sins  turned  loose  to 
the  wilderness."  That  is  not  the  rule  under 
our  law.  The  man  who  Is  on  trial  and  con- 
victed must  be  proved  guilty.  He  is  not 
made  the  Innocent  "victim  for  the  sins  of 
the  people."  While  this  court  should  be  cau- 
tious in  setting  aside  a  verdict  on  the  ques- 
tion of  fact,  yet  it  has  power  to  do  so, 
and  on  proper  occasion  should  rise  to  the 
emergency.  This  court  is  empowered  to  re- 
verse on  the  facts,  and  it  becomes  its  solemn 
duty  to  do  so  to  prevent  unjust  convictions. 
T^his  court  should  not  lend  itself  to  the 
affirmance  of  a  case  that  comes  to  us  in  the 
shape  this  record  does,  it  Is  said  that  a 
Juror  will  not  be  heard  to  impeach  his  own 
verdict  That  may  or  may  not  be  correct, 
owing  to  circumstances,  and  the  manner  In 
which  it  comes.  I  am  of  opinion  that  a  ver- 
dict may  be  impeached  whenever  that  im- 
peachment carried  corruption  with  it  on  the 
part  of  the  Jury.  The  verdict  is  admitted  to 
be  an  illegal  conviction,  stating  the  want  of 
belief  on  the  part  of  the  Jury  from  the  facts 
of  the  guilt  of  the  man  they  are  Incarcerat- 
ing in  the  penitentiary.  This  Juror  stands 
uncontradicted  as  to  his  statements  In  this 
matter.  Our  court  has  power  to  investigate 
this  matter  and  award  a  new  trial,  even  on 
the  facts,  as  is  plainly  stated  in  the  statutes 
of  our  state.  See  articles  938  and  939,  Re- 
vised Code  of  Criminal  Procedure  1911.  The 
court  has  the  power  to  reverse  for  want  of 
sufficient  evidence,  and  In  this  case,  in  my 
Judgment,  the  conviction  against  Gorgonlo 
should  have  been  reversed  as  well  as  that 
against  the  elder  Villareal.  In  fact,  in  my 
Judgment,  the  case  is  more  favorable  to  Gor- 
gonlo than  it  is  to  his  father.  If  Morris  had 
been  placed  on  the  stand  for  perjury,  his 
guilt  would  not  have  been  the  subject  of  de- 
bate, if  this  record  is  true,  and  this  by  the 
state's  own  testimony,  and  he  was  the  man 
they  were  relying  upon  to  Incarcerate  two 
men  who  the  Juror  swears  that  the  Jury  be- 
lieve are  not  guilty.  Perjury  ought  never  to 
be  regarded  as  sufficient  to  Justify  a  convic- 
tion in  the  trial  court,  and  certainly  not  of 
an  affirmance  by  this  court  Tills  unfavor- 
able verdict  is  a  deduction  most  unfavorable 
on  a  state  of  facts  from  which  no  legitimate 
deduction  ol  guilt  can  be  inferred  or  ought 
to  be  inferred,  as  I  understand  this  record. 
For  these  reasons  I  concur  in  the  reversal 
as  to  the  elder  Villareal,  and  dissent  from 
the  affirmance  ot  Ooi^nlo  Villareal.    I  do 
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not  believe  these  men  to  be  guilty,  and  I 
think  the  evidence  shows  beyond  any  ques- 
tion that  fact  and  conclusion. 

Since  filing  this  dissent  Judge  HARPER 
has  called  my  attention  to  the  fact  that  I 
was  in  error  in  stating  that  Gorgonio  left 
his  ranch  on  horseback  and  Oallardo  in  the 
buggy.  This  I  find  to  be  correct  I  should 
have  stated  that  Gorgonio  was  in  the  buggy 
and  Gallardo  on  horseback.  This  correction 
is  made  so  as  to  conform  to  the  evidence  of 
Morris. 

WARREN  V.  STATE.     (No;  3924.) 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  19, 
1016.) 

CanfiNAL   Law   «=>1090    —   Statkmknt    of 
Facts— Bnxs  of  Exception— Necessitt. 
Where   the  indictment  charges   nn  offense 
under  the  law,  no  questions  are  reviewable  with- 
out a  statement  of  facts  or  a  bUl  of  exceptions. 
[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |$  2653,  2780,  2S08-2822,  2825- 
2S27,  2927,  »28,  2948,  3204;    Dec.  Dig.  «=» 
1090.] 

Appeal  from  Lamar  County  Court;  Tom 
L.  Beanchamp,  Judge. 

Will  Warren  was  convicted  of  vagrancy, 
and  he  appeals.    Affirmed. 

G.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
vagrancy,  and  his  punishment  assessed  at  a 
fine  of  $200. 

No  statement  of  facts  nor  any  bill  of  ex- 
ceptions accompany  tiie  record.  The  Indict- 
ment charges  an  offense  under  the  law,  and 
under  snch  circumstances  no  question  is  pre- 
sented for  us  to  review. 

The  Judgment  is  aflirmed. 


WIIXilAMS  v.    STATE.      (No.  S919.) 

(C!onrt  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1916.) 

L  CHunNAL  Law  ^=351— Bvidbncei— Rkm:- 

VAHCY— Light. 
In  a  prosecution  for  burglary,  evidence  that 
the  defendant  had  been  in  several  states  since 
the  alleged  burglary  was  admissible  as  a  circum- 
stance tending  to  show  ^ilt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  776,  778-785,  930-932:  Dec. 
Dig  <S='351.] 

2.  Cbiminai,  Law  ®=»1120— AppEAir-^BscLtr- 
8I0N  OF  Evidence— Exception. 

Upon  a  bill  of  exception  not  disclosing 
what  ue  testimony  alleged  to  have  been  errone- 
ously excluded  would  have  been,  the  Court  of 
Criminal  Appeals  is  unaUe  to  judge  whether  It 
would  be  material,  if  admissible. 

[Ed,  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  {$  2931-2937;  Dec.  Dig.  <S=» 
1120.] 

3.  Chimin AL  Law  «=»829— TaiAi— Inbtbtjo- 

TIONS. 

In  a  criminal  trial  the  refusal  of  defend- 
ant's special  charge  was  not  erroneous,  where  it 
was  fully  covered  by  the  court  in  its  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011;   Dec.  Dig.  «=>829.] 


Appeal  from  District  Court,  Wichita  Ooon- 

ty;   E.  W.  Nicholson,  Judge. 

Arthur  Williams  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Ralph  P.  Mathis,  of  Wichita  Falls,  for  ap- 
pellant C.  0.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  state  penitentiary. 

[1]  Bill  No.  1  shows  that  appellant  object- 
ed to  the  "defendant  being  compelled  to  tes- 
tify on  cross-examination  that  he  had  been 
in  several  states  since  the  aJUeged  burglary." 
Evidence  as  to  flight  Immediately  after  the 
commission  of  crime  is  always  admissible  as 
a  circumstance  tending  to  show  guilt  Ben- 
avides  v.  State,  31  Tex.  685;  Mathews  v. 
State,  9  Tex.  App.  140 ;  Sebastian  v.  State, 
41  Tex.  Cr.  R.  249,  53  S.  W.  875,  and  cases 
Cited  In  section  350,  Branch's  Crim.  Law. 

[2]  The  P.  B.  M.  department  store  at  Wichi- 
ta Falls  was  bur^arized  on  the  night  of  the 
19th  of  May.  Melvln  Dwlght,  constable  at 
Childress,  was  on  the  train  that  night,  and 
testified  be  saw  appellant  and  another  negro 
get  on  the  train  about  a  quarter  of  a  mile 
from  the  Wichita  Falls  station,  with  five 
grips.  Three  of  these  grips  and  a  portion 
of  the  stolen  property  was  afterwards  recov- 
ered in  Ft  Worth. 

Defendant  in  bill  No.  2  says  the  court  err- 
ed in  refusing  to  permit  him  to  testify  to 
what  the  other  negro  told  him  why  the  goods 
were  to  be  placed  on  the  train  at  the  point 
testified  to  by  the  constable.  The  bill  does 
not  disclose  what  the  testimony  would  have 
been;  therefore  we  are  unable  to  Judge 
whether  or  not  it  would  be  material,  if  ad- 
missible. 

[S]  The  ottier  bin  In  the  record  complains 
of  the  fiiilnre  of  the  court  to  give  special 
charge  No.  1  requested  by  appellant  As  It 
was  fully  covered  by  the  court  in  his  charge 
to  the  Jury,  there  was  no  error  In  refnslug 
to  give  It 

The  judgment  ia  affirmed. 


COLLINS  V.   STATE.      (No.  3904.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

L  Indictment  and  Information  <:»111  — 
Lanquagb  of  Statute— Negativing  Pbo- 
viso. 

Code  Or.  Proc.  1911,  art  474,  provides  that 
the  words  used  in  a  statute  to  define  an  offense 
need  not  be  strictly  pursued  in  the  information, 
and  that  it  is  sufficient  to  use  other  words  hav- 
ing the  same  meaning ;  article  453  provides  that 
the  certainty  required  is  such  as  will  enable  the 
accused  to  plead  the  judgment  in  bar  of  another 

Prosecution,  and  article  460  provides  th'at  an  in- 
ictment  for  any  offense  shall  be  sufficient  if 
charging  its  commission  in  ordinary  and  concise 
language  so  as  to  enable  a  person  of  common 
understanding  to  know  what  is  meant,  and  to 
enable  the  court,  on  conviction,  to  pronounce  the 
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proper  Judgment.  Rev.  Civ.  St  art.  7855,  im- 
Vosen  on  traveling  persons  selling  patent  medi- 
«inee,  etc,  a  $100  occupation  tax  annually,  and, 
by  subdivision  2,  exempts  commercial  travelers 
selling  or  soliciting  trade  for  merchants  "en- 
gaged in  the  sale"  of  drugs  or  medicine  by  whole- 
sale. Held,  that  an  indictment  thereunder  al- 
leging that  defendant  was  not  a  traveling  sales- 
man  for  merchants  "selling"  medicines,  etc.,  suf- 
ficiently negatived  the  proviso. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  295-298;  Dec. 
Dig.  <S=111.] 

2.  Hawkebs  and  Peddlebs  <8=»7— Licensesh- 

Offenses. 

Kev.  Civ.  St.  art  7365,  provides  for  the 
levy  and  collection  from  every  traveling  per- 
son selling  patent  medicines,  etc.,  of  a  $100  oc- 
cupation tax  annually  and  exempts  salesmen  for 
merchants  engaged  in  the  sale  of  medicines,  etc. 
Pen.  Code  1911,  art.  130,  makes  it  an  oSenae 
for  any  person  to  follow  any  occupation^  or  do 
any  act  taxed  by  law  without  first  obtaining  a 
license  therefor,  and  fixes  a  penalty.  In  a  pros- 
ecution for  pursuing  the  occupation  of  peddling 
medicine  without  paying  the  occupation  tax,  it 
appeared  that  defendant  ordered  goods  from  a 
^olesale  establishment  in  another  state  at 
wholesale  prices,  which  were  delivered  on  his 
payment  of  the  freight ;  that  he  took  and  opened 
tlie  goods  and  sold  them  at  retail  prices  from  his 
wa^on,  sometimes  on  trial,  and  returned  the  un- 
satisfactory and  unsold  goods  to  the  seller. 
Held,  that  a  conviction  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Hawkers  and 
Peddlers,  Cent.  Dig.  fg  16-19;  Dec  Dig.  <S=>7.] 

ikl>peal  from  Callahan  County  Court;  W. 
R.  Ely,  Judge. 

W.  F.  Collins  was  convicted  of  pursuing 
the  occupation  of  peddling  medicine  without 
paying  the  occupation  tax  provided  by  law, 
and  he  appeals.    Affirmed. 

F.  S.  Bell  and  J.  Bupert  Jackson,  both  ot 
Balrd,  for  appellant  C.  O.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 


PRENDEBOAST,  P.  J.  Appellant  wag  con- 
victed for  pursuing  the  occupation  of  peddling 
medicines  without  paying  the  occupation  tax 
prescribed  by  law. 

[1]  The  Information  strictly  follows  the 
statute  and  alleges  properly  everything  nec- 
essary as  a  proper  pleading,  unless  It  be 
vrbat  we  wUl  now  state. 

Our  statute  (article  7355,  Rev.  CIt.  Stats.) 
enacts  that  there  shall  be'  levied  on,  and  col- 
lected from,  every  traveling  person  selling 
patent  and  other  mcdldnes  $100  occupation 
tax  annually  to  the  state,  and  that  no  travel- 
ing person  shall  so  sell  until  said  tax  Is  paid. 
Our  statutes  further  authorize  the  commis- 
sioners' court  to  levy  one-half  of  such  amount 
for  the  state  in  favor  ot  the  respective  coun- 
ties. Subdivision  2  of  said  article  7355  adds 
as  a  proviso: 

"That  this  tax  shall  not  apply  to  commercial 
travelers,  drummers  or  salesmen  making  sales, 
or  soliciting  trade  for  merchants  engaged  in  the 
sale  of  drugs  or  medicine  by  wholesale." 

The  Information  negatives  this  proviso  In 
this  allegation: 

The  said  Collins  "not  then  and  there  being  a 
«ommcrcial  traveler  or  salesman  making  sales  or 


solidtiug  trade  for  merdumta  selUng  drugs  or 
other  medicines  by  wholesale." 

It  will  be  noted  that  the  proviso  Is,  that 
the  tax  shall  not  apply  to  commercial  trav- 
elers, etc.,  in  making  sales  or  soliciting  trade 
for  "merchants  engaged  In  the  sale  of  drugs, 
etc.,  by  wholesale."  The  allegation  does  not 
use  this  identical  language,  but  instead  neg- 
atives the  proviso  as  such  commercial  trav- 
eler, etc,  for  "merchants  selling  drugs  by 
wholesale."  In  other  words,  the  statute  is, 
engaged  in  the  sale,  and  the  allegation  is 
selling,  etc. 

Our  statute  (article  474,  O.  O.  P.  1911)  pre- 
sorlbes  that  words  used  in  the  statute  to  de- 
fine an  offense  need  not  be  strictly  pursued 
in  the  Indictment  or  information;  It  is  suffi- 
cient to  use  other  words  having  the  same 
meaning,  or  which  include  the  sense  of  the 
statutory  words.  T^e  allegation  negativing 
the  proviso  clearly  does  so,  and,  if  anything, 
is  broader  in  appellant's  behalf  than  the 
words  of  the  statute  itself.  Clearly  the  in- 
formation was  suffldent  Articles  453  and 
460,  C.  O.  P. 

[2]  Our  statute  (article  130,  P.  C.  1911) 
makes  it  an  offense  for  any  person  to  pursue 
or  follow  any  occupation,  etc,  or  do  any  act 
taxed  by  law  without  first  obtaining  a  li- 
cense therefor,  and  fixes  the  penalty  at  a 
fine  of  not  less  than  the  amount  of  the  tax 
and  not  more  than  double  the  same. 

Appellaiit  waived  a  jury  and  submitted  the 
case  to  the  trial  Judge,  who  found  him  guilty 
and  assessed  his  fine  at  $150. 

It  was  admitted  by  both  sides  that  the 
county  tax  for  said  county  had  been  duly 
levied  by  the  commissioners'  court,  and  that 
it  was  one-half  of  the  state  tax.  We  vrlll 
give  the  balance  of  the  statement  ot  facta 
In  fuU: 

"It  is  agreed  by  the  state  and  defendant  that 
the  following  is  in  substance  a  part  of  the  con- 
tract which  was  introduced  in  this  case  and  un- 
der which  said  defendant  Collins  was  working 
April  15.  1914: 

"(2)  That  for  and  In  consideration  of  the 
promises  and  agreements  hereinafter  contained, 
to  be  kept  and  performed  by  the  parties  hereto, 
the  company,  unless  prevented  by  fires,  strikes, 
accidents,  or  other  causes,  beyond  its  control, 
agrees  to  sell  and  deliver  to  the  second  party  f. 
o.  b.  cars  at  Freeport,  111.,  or  at  its  option  at 
any  other  regular  place  of  shipment,  in  such  rea- 
sonable quantities  only  as  the  second  party  may 
from  time  to  time  desire  to  purchase,  all  medi- 
cines, extracts,  and  other  products  manufactured 
or  sold  by  it,  such  goods  to  be  sold  and  delivered 
to  the  second  party  at  the  usual  customary 
wholesale  price,  such  prices  to  be  shown  by  in- 
voice of  each  shipment.  And  said  second  party 
agrees  to  purchase  such  goods  on  the  above-pre- 
scribed terms  and  conditions ;  but  the  company 
may  at  any  time  suspend  such  sales  and  ship- 
ment if  said  party  fails  to  make  the  payments 
as  hereinafter  provided,  or  for  any  other  omis- 
sion or  neglect  by  said  second  party. 

"(8)  The  company  will  at  its  option  also  seU 
second  party  for  cash  or  partly  or  wholly  on 
credit,  a  medicine  wagon,  such  as  said  second 
party  may  dioose  from  current  catalogues,  circu- 
lars, or  other  descriptions,  and  charge  said  wag- 
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on  to  his  acconnt  at  Its  castomary  cash  price  or 
part  cash  and  part  credit  price. 

"  (4)  The  company  further  agrees  to  pnrchase 
from  said  second  party  at  any  time  during  the 
term  of  or  promptly  after  the  termination  or  ex- 

Su-ation  of  thia  contract,  and  at  the  -wholesale 
St  prices  then  current,  such  medicines,  ex- 
tracts, and  other  products  of  its  manufacture 
as  second  party  may  have  on  hand  and  unsold, 
provided  that  Aeae  products  are  in  as  good  and 
salable  condition  when  received  by  the  company 
as  when  purchased  by  said  second  party ;  and 
pay  or  credit  second  party  therefor  on  the  re- 
turn of  such  products  promptly  by  prepaid 
freight  to  Freeport,  UL,  or  such  other  shipping 
point  as  may  be  designated  by  the  company 
in  writing,  and  provided  that  second  party  shaS 
pay  the  company  its  actual  expense  of  receiving, 
inspecting,  and  overhauling  such  goods. 

(6)  The  second  party  agrees  and  promises  to 
pay  to  the  company  at  its  wholesale  list  prices 
1  o.  b.  cars  at  Freeport,  III.,  or  at  any  other 
ragolar  place  of  shipment  as  aforesaid,  for  all 
medicines,  extracts,  and  other  products  sold  to 
him  from  time  to  time,  including  any  balance 
due  from  him  on  wagon  as  hereinbefore  provid- 
ed, by  ample  cash  weekly  payments  until  this 
account  ahiall  be  fully  paid,  and  that  upon  the 
termination  of  this  contract  for  any  cause  what- 
soever, or  by  its  expiration  by  limitation  as  here- 
inafter provided,  second  party  promises  and 
agrees  to  pay  in  cash  the  balance  due  said 
company  for  all  medicines,  extracts,  other  prod- 
ucts and  wagon  sold  and  delivered  to  him  as 
hereinbefore  provided,  but  the  time  of  making 
Boch  payments  or  any  or  all  of  them  may  be 
extended  by  said  company  without  notice  of  the 
guarantors  of  this  agreement,  and  without  prej- 
udice to  any  of  the  interest  or  rights  of  said 
eomiwny." 

Appellant  testified: 

"1  am  the  defendant  herein.  I  live  in  Calla- 
ban  county  and  do  business  in  said  county  for 
W.  T.  Bawleigh  &  Co.,  which  is  a  wholesale  es- 
tablishment, and  is  in  Freeport,  IlL  I  order  the 
goods  that  1  sell,  at  wholesale  prices  from  this 
company,  and  said  goods  are  ddiveted  to  me  at 
wholesale  prices  at  the  depot  in  Baird,  Callahan 
oounty,  Tex.,  and  I  pay  the  freight  on  them.  I 
take  and  open  these  goods  and  sell  them  out  at 
retail  prices.  I  take  them  around  in  my  wagon 
in  this  eoiinty,  and  sell  and  deliver  them  to  the 
purebaaer.  I  sell  these  goods  on  three  months' 
trial  if  they  desire  such  tim&  and  if  they  desire 
to  pay  caui,  I  accept  it.  If,  after  the  three 
montna,  the  goods  are  satisfactory  to  the  pur- 
ehaaer,  th«y  then  pay  for  them,  and  if  they  are 
not  satisfactoiT,  r  am  to  return  these  goods  to 
this  company.  The  wholesale  price  at  which 
I  purchase  these  goods  is  remitted  to  this  com- 
pany bv  mo.  When  any  of  these  goods  are  left 
over,  I  always  send  them  back  to  this  com- 
pany. These  goods  are  not  mine  until  paid  for. 
This  company  has  no  office  in  Texas,  and  never 
bad  any  office  in  Texts.  I  was  engaged  in  this 
work  on  the  16th  day  of  April,  1814,  in  CaUa- 
ban  county,  Tex.,  and  also  prior  to  the  15th 
day  of  Apnl,  ldl4,  and  I  had  not  at  that  time 

5 aid  any  occupation  tax  either  to  the  state  of 
'exas  or  to  the  connty  of  Callahan.  I  am  em- 
ployed by  this  company  to  sell  these  goods,  and  I 
am  its  agent" 

We  bave  ao  often  and  thoroughly  consid- 
ered in  former  opinions  tbls  offense  and  the 
questions  raised  by  appellants  attacking  the 
law  and  cmvictlons  thereunder,  that  we  think 
it  wholly  unnecessary  to  again  discuss  the 
law  or  any  questions  raised  thereunder  In 
this  case.  We  will,  therefore,  merely  cite 
some  of  the  cases.  They  are  entirely  on  all 
fours  with  all  questions  raised  in  this  case, 


and  uniformly  hold  against  appellant  and  all 
Ids  contentions.  Shed  v.  State,  70  Tex.  Gk. 
B.  10, 166  S.  W.  624;  South  v.  State,  72  Tex. 
Cr.  R.  381, 162  S.  W.  610;  Saulsbury  y.  States 
43  Tex.  Or.  R.  90,  68  S.  W.  568,  96  Am.  St. 
Rep.  837;  Camp  v.  State,  61  Tex.  Cr.  R.  229, 
135  S.  W.  148. 
The  judgment  is  affirmed. 


MESSNEB  y.  STATE.     (No.  8876.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1916.    Rehearing  Denied  Feb.  2, 1916.) 

1.  CxiMiNAii   Law   «=>433— Bubezzuocent — 

DOOUKENTABT    EVIDENCE— LlrmEBS. 

Where,  in  a  prosecution  for  embezzling 
money  sent  defendant  to  pay  the  amount  due 
the  state  to  get  a  patent  to  public  school  land 
purchased  by  the  sender  and  defendant's  charge* 
and  expenses  in  connection  therewitn,  it  appear- 
ed that  the  sender's  correspondence  to  defend- 
ant relative  to  the  money  consisted  of  Ietter» 
written  by  a  bank  cashier  for  him,  defendant's 
replies  to  these  letters,  wherein  he  acknowledg- 
ed receipt  of  the  money  and  agreed  to  apply  it 
as  directed,  were  properly  admitted  in  eviaence, 
where  there  was  evidence  authenticating  defend- 
ant's signature  to  them. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1022;    Dec.  Dig.  ig=»433.] 

2.  Cbuunal  Law  iS=>1169  —  Habmless  Eb- 
BOB— Evidence. 

In  a  prosecution  for  embessling  money  sent 
defendant  to  use  in  getting  a  patent  to  school 
land,  the  admission  of  evidence  that  a  third 
person  had  written  defendant  to  get  certain 
school  land  patented,  if  error,  was  barmlesSr 
where  defendant's  letters  introduced  in  evidence 
showed  that  he  had  agreed  to  get  the  land  pat- 
ented. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  764,  3088,  3180,  8137-8143; 
Dec  Dig.  «=»1169.] 

8.  Indictment  and  iNroBMATioN  9:9132  — 

Eleotiok— StJBMisaroN  to  Jubt. 

Where  an  indictment  contained  two  counts, 
one  charging  embezzlement  of  a  check  and  the 
other  embezzlement  of  the  money  represented 
by  ^e  check,  both  counts  being  based  on  the 
same  transaction,  the  court  properly  refused  to 
require  the  prosecution  to  elect  on  which  count 
to  ask  for  a  conviction,  and  did  not  err  in  sub- 
mitting both  counts  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  425-447,  449- 
453 ;   Dec.  Dig.  <S=»132.] 

4.  OBunWAL  Law  «=>8l4  —  iNSTBtJCTlONfl  — 

Evidenob— Retubn  or  Monet. 

Where,  in  a  orosecntion  for  embezzlement, 
there  was  no  evidence  that  defendant  return^ 
the  money,  the  court  properly  refused  to  instruct 
on  that  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §«  1821, 1833, 1830, 1860, 1865, 
1888,  1690,  1924,  1979-1985,  1987 ;  Dec.  Dig. 
«S9814.] 

6.  Embezzlement  ®=>4T  —  Pebekptobt  1h- 

8TBUCTI0N8— Evidence. 

Where,  in  a  prosecution  for  embezsling 
money,  the  evidence  showed  that  defendant  had* 
agreed  to  use  the  money  as  agent  to  secure  a 
patent  for  school  land,  and  that  he  received  the 
money,  deposited  it  to  his  credit,  checked  it  out 
in  small  quantities,  and  made  no  attempt  to  se- 
cure the  patent,  the  court  properly  refused  per- 
emptory instructions  for  defendant 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  €=>47.] 
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Appeal  from  District  Court,  Hartley  Ck>im- 
iy;   R.  C.  Joiner,  Judge. 

W.  S.  Messner  was  convicted  of  embezzle- 
ment, and  appeals.    AfiSrmed. 

Reeder  &  Dooley,  of  AmarlUo,  for  appel- 
lant. G.  C.  McDonald,  Asst  At^.  Oen.,  for 
the  State. 


HARPEOl,  J.    Appellant  was  convicted  of 

embezzlement,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  peniten- 
tiary. 

[1]  The  evidence  would  show  that  P.  0. 
Madson  lived  near  Sheffield,  III.,  and  that 
he  had  purchased  section  6,  block  A-7,  pub- 
lic school  land,  and  there  was  a  balance  due 
the  state  on  the  purchase  price  of  about 
$900,  which  must  be  paid  before  a  patent 
could  be  obtained  for  the  land;  that  Mad- 
son  was  desirous  of  having  the  land  pat- 
ented, and  had  the  cashier  of  the  Sheffield 
Bank,  C.  W.  Boyden,  to  send  to  appellant  a 
draft  for  $950  to  pay  appellant's  charges  and 
expenses,  and  to  pay  the  remainder  due  the 
state  to  get  a  patent  to  the  land.  The  evi- 
dence shows  appellant  received  this  draft 
and  deposited  It  at  the  First  State  Bank  of 
Channing,  having  It  credited  to  bis  account 
In  the  name  of  W.  S.  Messner,  guardian ;  that 
he  appropriated  this  money  to  his  own  use, 
and  did  not  pay  the  balance  due  the  state, 
nor  any  part  thereof,  and  made  no  effort  to 
have  the  land  patented.  The  evidence  shows 
that  Mr.  Madson  had  the  bank  cashier  do 
all  the  writing  to  appellant,  and  appellant's 
letters  were  addressed  to. the  bank  cashier, 
Mr.  Hoyden.  Appellant  objected  to  the  intro- 
duction of  some  four  letters  alleged  to  have 
been  written  by  him  to  Mr.  Boyden.  The 
first  letter  states: 

"I  am  in  receipt  of  papers  from  Judge  D.  B. 
Hill,  in  re  to  that  part  of  section  6,  block  A-7, 
pablic  free  school  land,  in  Dallam  county,  Tex- 
as, owned  by  Mr.  Peter  C.  Madson.  *  *  • 
This  land  was  sold  at  $2  an  acre,  I  presume; 
hence  the  amount  due  on  it  is  $897  for  the  460 
acres,  or  $898..'%  for  the  4e0.8  acres.  The  fees 
in  the  land  office,  if  it  has  to  be  patented  sep- 
arately, will  be  about  t$17,  and  It  will  have  to 
be  resnrveyed,  which  will  be  an  additional  ex- 
pense; but  I  will  cut  that  out,  and  also  one 
patent  fee,  by  getting  a  straight  deed  from  Clif- 
ton Egerton  direct  to  Mr.  Madson,  covering  the 
whole  survey,  and  if  I  can  succeed  in  doing  this, 
wlilch  I  think  I  can,  it  will  cut  the  land  office 
fee  down  to  about  $10,  and  my  fee  will  be  about 
$20,  and  in  this  case  the  surveyor's  fee  will  be 
entirely  cut  out.  I  will  do  the  work,  however, 
in  the  cheapest  possible  way  that  will  be  con- 
sistent with  gettmg  it  absolutely  correct  in  all 
things.  You  may  remit  $950  in  any  Eastern  ex- 
change, which  I  can  use  here  and  will  be  at 
no  expense  for  exchange,  and  I  will  procure 
Austin  exchange  here.  I  am  certain  that  this 
amount  will  cover,  and  probably  will  be  a  little 
more  than  enough.  I  write  yon  thus  fully  in 
regard  to  the  matter  that  Mr.  Madson  may  ful- 
ly understand  the  situation,  and  by  to-morrow 
I  will  have  a  complete  abstract  of  the  land  be- 
fore me  and  will  get  it  in  shape  as  rapidly  as 
possiblSL       Very  truly  yours. 

"[Signed]    W.  S.  Messner."     ' 


The  next  letter,  among  other  tfaings,  states: 

"I  am  in  receipt  of  yours  of  29th,  with  indo- 
snre  of  draft  for  ^CO,  and  will  advise  rou  if 
any  hitch  arises  in  patenting  the  land,  whidi  I 
do  not  anticipate,"  etc. 

The  other  two  letters  are  directly  relevant 
to  the  transaction,  and  all  are  admissible,  If 
properly  proven  up.  Mr.  Madson  testifies 
that  Mr.  Boyden  received  these  letters  at 
Sheffield,  111.,  and  he  read  them  to  him ;  that 
be  and  Mr.  Boyden  came  to  Texas  together, 
and  he  was  present  when  Mr.  Boydoi  deliv- 
ered the  letters  to  the  district  attorney.  The 
letters  are  written  upon  letter  heads  bear- 
ing the  following  words: 

"Hartiey  County  Abstract  Company,  Incorpo- 
rated.   W.  S.  Messner,  General  Manager." 

The  letters  are  dated  at  Channing,  Tex., 
and  the  banker  at  Channing,  who  testifies 
that  appellant  deposited  the  $950  draft  in 
his  bank,  also  testifies  that  the  signature  to 
the  letters — 

"looks  lUce  W.  S.  Messner's  signature.  I  was 
familiar  with  his  signature  several  years  ago. 
In  my  opinion  that  is  his  signature." 

The  draft  that  was  deposited  was  also  In- 
dorsed "W.  S.  Messner."  There  was  no  er- 
ror In  admitting  these  papers  In  evidence, 
and  the  bills  complaining  of  their  admissi- 
bility present  no  error.  The  banker  also  tes- 
tified that  appellant  checked  the  money  out 
of  the  bank,  and  appropriated  It  Commis- 
sioner of  the  Land  Office  J.  T.  Roblson,  tes- 
tified: 

"As  Commissioner  of  the  General  liSnd  Of- 
fice I  have  charge  and  custody  of  the  records 
and  archives  of  that  department.  The  balance 
of  the  purchase  money  due  the  state  of  Texas  on 
section  6,  block  A-7,  public  free  school  land. 
Dallam  county,  Texas,  was  never  sent  to  the 
land  office  by  Mr.  Messner  or  any  one  else. 
This  land  has  never  been  patented.  The  de- 
fendant never  did  request  a  patent  to  that  land, 
nor  did  he  ever  send  the  requisite  amount  of 
money  or  fees  there  to  have  it  patented."  | 

Thus  the  evidence  clearly  shows  that  ap-  I 
pellant  received  the  money  of  Mr.  Madson  | 
to  have  the  land  patented,  made  no  effort  to 
patent  the  land,  and  appropriated  the  money 
to  bis  own  use.  He  did  not  testify  in  the 
case,  nor  seek  to  explain  In  any  way  why  be 
did  not  make  an  effort  to  secure  the  patent 
for  the  land,  nor  what  he  did  wltb  the  mon- 
ey after  receiving  it 

[2]  While  Mr.  Madson  was  testltylng,  be 
stated  that  Mr.  Boyden  did  all  the  corre- 
si)onding  wltb  Mr.  Messner;  that  he  would 
write  for  him ;  that  be  saw  the  letters,  seal- 
ed in  an  envelope,  and  addressed  to  appel- 
lant at  Channing;  that  they  were  then  de- 
posited in  the  box  at  the  hank  where  all  let- 
ters for  maU  were  deposited;  that  be  did 
not  personally  see  the  letters  deposited  in 
the  post  office.  As  none  of  these  letters  were 
introduced  in  evidence,  nor  the  contents  of 
them,  the  bUls  complaining  of  these  mat- 
ters present  no  error,  unless  it  be  the  bill 
which  states  that  the  wita^  was  permitted 
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to  testify  that  be  bad  Mr.  Boyden  write  to 
defendant  to  tiave  the  land  patented;  that 
Boyden  had  written  appellant,  "Yon  get  the 
land  patented."  If  there  was  no  other  evi- 
dence In  the  record  that  appellant  contracted 
and  agreed  to  get  the  land,  patented,  this 
bUl  would  probably  present  error.  The  con- 
tents of  the  letters  written  by  Boyden  to  ap- 
pellant would  i>erhap8  not  be  admissible  with- 
out a  more  spedflc  showing  that  he  received 
the  letters,  and  a  demand  had  been  made  on 
him  to  produce  the  letters  on  the  trial,  or 
secondary  evidence  of  their  contents  would 
be  introdaced.  But  this  statement,  in  the 
light  of  the  statements  contained  in  appel- 
lant's letters,  which  were  properly  proven  up 
and  admitted  in  evidence,  renders  the  admis- 
sion of  the  above  testimony  ImmateriaL  In 
all  of  his  letters  be  admits  he  had  agreed  to 
have  the  land  patented.  After  writing  as  he 
did  in  the  letters  above  copied,  in  other  let- 
ters he  writes: 

"The  patent  may  be  a  little  slow  in  coming 
oat  of  tiie  land  office,  but  that  will  be  on  ac- 
connt  of  waiting  its  turn.  I  have  sent  all  nec- 
essary papers.  I  have  gotten  nil  necessary  mat- 
ters in  shape  to  transfer  the  land  and  have  the 
whole  survey  patented  in  one  patent  to  Mr. 
Madson." 

Other  similar  statements  are  contained  in 
appellant's  letters,  and  the  Isolated  statement 
of  Mr.  Madson,  above  recited  as  being  ad- 
mitted in  evidence,  under  such  circumstances, 
presents  no  reversible  error. 

[3]  The  Indictment  contained  two  counts — 
one  charging  embezzlement  of  the  check,  and 
the  other  charging  embezzlouent  of  the  mon- 
ey. Botb  connts  were  based  on  the  same 
transaction,  and  there  was  no  error  In  refus- 
ing to  require  the  prosecution  to  elect  on 
which  count  they  would  asic  for  a  conviction, 
nor  in  sabmltting  both  counts  to  the  jury. 
Gonzalea  v.  State,  12  Tex.  App.  667 ;  Green 
V.  State,  21  Tex.  App.  64,  17  S.  W.  262;  Mor- 
gan V.  State,  31  Tex.  Or.  H.  1,  18  S.  W.  647. 

[4,  6]  There  is  no  proof  nor  suggestion  in 
the  evidence  that  appellant  returned  the 
money ;  therefore  there  was  no  error  in  re- 
fusing the  special  charge  on  that  issue.  The 
evidence  shows  he  received  the  money,  de- 
posited it  to  his  credit,  and  checked  it  out 
in  small  quantities.  The  eviden'ce  8u£9clently 
shows  that  appellant  had  agreed  as  agent 
to  secure  a  patent  for  the  land  for  Mr.  Mad- 
son,  and  the  court  did  not  err  in  refusing  the 
peremptory  instmctions  requested.  In  aaa 
letter  he  says: 

"I  will  do  the  work  in  the  cheapest  way  poa- 
able  that  will  be  consistent  with  getting  it  ab- 
rolutely  correct  in  all  things.  Ton  can  remit 
$930  in  Eastern  exchange.  I  am  certain  that 
this  amoont  will  cover,  and  probably  will  be  a 
little  mote  than  enoagh." 

As  the  letters  disclose  there  was  a  specific 
agreement  on  the  part  of  appellant  to  obtain 
a  patent  for  the  land,  there  was  no  error  in 
refnsing  special  charges  Nos.  3  and  4.  His 
letters  disclose  he  knew  he  was  acting  for 


and  on  behalf  of  Mr.  Madaon,  and  he  was 
not  acting  for  Boyden. 

The  charge  of  the  court  fully  and  fairly 
submits  all  the  Issues  in  the  case,  and  the 
Judgment  is  affirmed. 


0, 


rRX  V.  STATE.    (No.  3878.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan. 
1916.) 

1.  FoBOEuT  «=»2&— Forging  Chbck— Indict- 
io;nt. 

An  indictment  charging  accused  with  forg- 
ing a  check  drawn  by  P.,  the  county  treasurer, 
by  forging  the  indorsement  of  the  payee  there- 
on, was  not  insufficient  for  failure  to  allege 
facts  showing  P.'s  authority  to  act  as  treasurer 
and  to  issue  checks  against  the  funds  of  the 
county,  since  accused  was  guilty  of  forgery  if  he 
in  fact  forged  the  payee's  name  to  a  check  valid 
on  its  face,  though  there  existed  facts  not  ap-  . 
pearing  on  the  check  wliich  rendered  it  invalid. 
[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {f  77-81;    Dec  Dig.  <S=29.] 

2.  CaiifiNAi,  Law  iS=>372— Fobgino  Chkck— 

OTHEB    FOBGEBIES— ADlIISaiBII.ITT. 

In  a  prosecution  for  forging  the  payee's 
name  to  a  check  Issued  by  the  county  treasurer 
in  payment  of  a  warrant  issued  for  road  work, 
it  was  admitted  that  a  large  number  of  checlia 
introduced  in  evidence  were  issued  by  the  treas- 
urer, and  that  the  indorsement  of  accused's 
name  thereon  was  accused's  signature.  The  evi- 
dence tended  to  show  that  accused,  as  presid- 
ing judge  of  the  commissioners'  court,  O.  K.'d 
an  account  made  out  for  road  work,  which  was 
presented  to  the  county  clerk  who  issued  a  war- 
rant on  the  treasurer  therefor,  the  treasurer 
issuing  a  check;  that  the  check  came  into  ac- 
cused's hands,  who  indorsed  the  payee's  name, 
as  well  as  his  own,  thereon;  that  all  the  other 
checks  introduced  were  obtained  and  indorsed 
with  accused's  name  in  the  same  way,  and  ac- 
cused cashed  many  of  them ;  and  that  the  names 
of  the  payees  were  in  the  handwriting  of  ac- 
cused. Nearly  all  of  the  payees  were  fictitious, 
those  who  were  not  swearing  that  they  did  not 
receive  or  indorse  the  checks.  Held,  that  such 
other  checks  were  admissible  in  evidence,  as 
showing  a  system  which  tended  to  prove  the 
crime  in  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  833,  834;  Dec.  Dig.  <8» 
372.] 

3.  Cbiminai,  Law  <S=»636-^tjby  DisagbkeinQ 

—    ReUABES    by    COUBT    in    ACCtJSED'S    AB- 
SENCE. 

Where,   in  a  prosecution  for  forgery,   the 
jury  after  retiring  came  into  court  announcing 
that  they  could  not  agree,  and  requesting  to  be 
discharged,  and  accused  having  left  the  court, 
the  judge  made  remarks  to  the  jury  to  the  effect 
that  trials  were  expensive,  that  they,  and  not 
the  court  must  decide  the  case,  and  that  while 
not  wishing  to  punish  them  or  extort  a  verdict, 
he  desired  them  to  retnm  and  deliberate  fur- 
ther, such  action  was  not  error,  since  under  baa 
bond   given   as    authorized   by   statute   for    Te- 
maining  until  verdict  is  returned,  it  was  accusr- 
ed's  duty  to  remain  in  court  while  the  jury  -was 
out,  and  his  voluntary  absence  therefrom  did  not 
require  the  court  to  delay  ptoceedmgs  until  Yi\b 
return.  . 

[Ed.    Note.— For     other    cases,   see    '[-•nnaijiaV 
Law,  Cent  Dig.  9§  1465-1482,  2120;   I>ec.  x>i«. 
<»=>636.1 
4    FoBGKBT  <S=s»lft— Passing  Fobqkd  XnsTraxi- 

ICENT— SXJBMISSIOBl    TO   JWBY.  ^ 

"Where  accused   indorsed  the  payee  s    xxivuie 
to  a  check  issued  by  the  county  treasurer   to^   ^ 
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road  warrant,  and  Indorsed  hia  own  name  there- 
on in  order  to  cash  it  at  the  county  depositary 
bank  whose  officials  testified  to  the  custom  of 
requiring  the  person  collecting  a  check  to  in- 
dorse bia  name  thereon,  and  accused's  indorse- 
<nent  was  the  last  appearing  on  the  check,  it 
was  not  error  for  the  court  to  submit  to  the  jury 
the  count  in  the  indictment  charging  accused 
with  passing  a  forged  instrument. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  |i  61-53;    Dec.  Dig.  «=>1S.] 

5.  Cbiuinai.  Law  ®=351  —  Fokgkbt  —  At- 
teuft  to  suppbess  evidbnck— admissibil- 
ITY. 

In  a  prosecution  for  forgery,  evidence  that 
accused,  a  county  judge,  after  his  indictment  for 
forging  the  name  of  the  payee  to  a  check  issued 
by  the  county  treasurer,  visited  the  courthouse 
to  get  posKession  of  a  number  of  other  checks, 
together  with  that  in  question  for  the  purpose 
of  suppressing  evidence,  was  admissible  where 
the  court  limited  the  evidence  to  showing  the 
visit,  its  purpose  and  the  seriousness  of  the  ef- 
fort to  suppressL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  776,  77&-785,  930-982;  Dec. 
Dig.  <8=»351.] 

6.  Criminal  Law  «=»867— AccusED'a  Fail- 

T7BE  TO  TESTIFT — JDBY  DISCUSSION. 

Where,  after  their  retirement  in  a  forgery 
prosecution,  the  jury  discussed  the  failure  of 
accused  to  testify  in  his  own  behalf,  saying 
they  thought  it  would  be  right  for  him  to  so  tes- 
tify, and  that  if  be  was  not  guilty  he  could 
have  got  up  and  said  be  was  not,  and  such  dis- 
cussion occurred  a  nnmber  of  times,  it  was 
ground  for  a  reversal  of  the  judgment  of  convic- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2054,  2055 ;  Dec.  Dig.  ©=» 
857.J 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  B.  W.  Nicholson,  Judge. 

Ei.  W.  Fry  was  convicted  of  forgery,  and 
be  appeals.    Reversed. 

Edgar  Scurry,  of  Wichita  Falls,  Arnold  & 
Taylor  and  Fred  Arnold,  all  of  Henrietta, 
and  Ramsey,  Black  &  Ramsey,  of  Austin, 
for  appellant  P.  A.  Martin,  Jno.  O.  Elay, 
and  Leslie  Humphrey,  Dist  Atty.,  all  of 
Wichita  Falls,  and  C.  C.  MciDonald,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  tried  under 
sn  indictment  charging  him  with  forgery  and 
passing  a  forged  Instrument  The  convic- 
tion was  applied  to  the  count  charging  for- 
gery. The  instrument  alleged  to  be  forged 
by  alteration  Is  as  follows: 

"L  B.  Padgett,  County  Treasorer  of  Toung 
County. 
"No.  3616.  Graham,  Texas,  10—21—1913. 

"Pay  to  J.  M.  Watson  or  order  S154.00,  one 
hundred   and   fifty-four  &  no/ioo   dollars. 
'To  the  Graham  National  Bank,  County  Depos- 
itory. 
"[Signed]    I.  B.  Padgett,  County  Treasurer." 

That  appellant  altered  said  Instrument  by 
indorsing  thereon  the  name  of  the  payee,  J. 
M.  Watson,  thus  making  the  check  payable 
to  bearer. 

[1]  Appellant  moves  In  this  court  to  quash 
the  Indictment  on  the  ground  that  the  in- 


dlctmoit  does  not  show  that  the  Instrument, 
prior  to  the  alteration,  was  an  instrument 
possessing  legal  efficacy  and  obligation,  in 
that  there  la  no  allegation  of  the  fiicts  show- 
ing the  authority,  if  any,  of  L  B.  Padgett 
to  act  as  county  treasurer,  and  as  such,  to 
issue  this  check  against  the  funds  of  the 
county;  the  contention  being  that  there 
should  have  been  a  spedflc  allegation  that 
I.  B.  Padgett  was  the  duly  quallfled  and  act- 
ing county  treasurer  of  the  county,  and  that 
in  the  issuance  of  said  check  he  acted  in  the 
performance  of  his  duties  under  the  law — 
that  all  the  facts  which  would  render  the 
county  legally  liable  for  the  amount  of  the 
check  should  have  been  afBrmatiyely  alleg- 
ed. Appellant  was  not  charged  with  forging 
the  name  of  Padgett,  but  forging  the  name 
of  3.  M.  Watson  by  indorsing  his  name  on 
the  check.  If  the  check  on  Its  face  purixirt- 
ed  to  be  a  chedt  issued  by  Padgett,  county 
treasurer,  on  the  Graham  National  Bank,  aa 
iJt  did.  If  there  were  extrinsic  matters  not 
appearing  on  the  face  of  the  check  that 
would  render  it  Invalid,  this  would  render  it 
none  the  less  forgery  for  appellant  to  indorse 
the  name  of  3.  M.  Watson  on  the  check.  It 
Watson  had  in  fact  received  the  check  and 
indorsed  it  over  to  a  third  person,  be  would 
certainly  be  liable  to  such  person,  for  the 
check  on  Its  face  purported  to  be  a  valid 
check  for  the  amount  named.  We  do  not 
care  to  take  up  and  review  the  authorities 
again,  aa  we  did  so  quite  ezhansttvely  in  the 
case  of  Dreeben  v.  State,  71  Tex.  Cr.  R.  341, 
162  S.  W.  SOL  In  the  case  of  King  v.  State, 
42  Tex.  Or.  R.  108,  67  8.  W.  840,  96  Am.  St. 
Rep.  792,  the  authorities  are  also  reviewed, 
and  under  the  authority  of  those  two  cases 
the  Instrument  In  this  case,  on  its  face,  be- 
ing a  valid  instrument,  would  make  appel- 
lant guilty  of  forgery  it  ha  indorsed  the 
name  of  J.  M.  Watson  thereon.  It  is  not 
customary  for  a  check  to  bear  on  its  face 
that  It  is  issued  by  virtue  of  artlde  so  and 
so  of  the  Revised  Statutes,  and  the  i>eraon 
who  signed  It  is  the  duly  elected,  acting,  and 
qualified  treasurer  of  a  given  county,  and  no 
person  would  look  for  such  averments  in  the 
face  of  a  check. 

[2]  Appellatat  contends  that  it  was  error 
to  admit  certain  other  checks  in  evidence, 
whldi  it  was  contended  appellant  had  also 
forged,  in  a  similar  manner  in  which  it  was 
alleged  he  committed  this  forgery ;  that  evi- 
dence of  other  crimes  committed  by  him,  if 
he  did  do  so,  shoald  not  have  been  admit- 
ted. Usually  this  is  the  role,  but  the  excep- 
tion to  the  rule  is  as  well  recognized  as  the 
rule  itself.  In  the  statement  of  facts  it  is 
alleged  that  some  600  or  600  of  these  other 
checks  were  admitted  in  evidence,  while  in 
the  bills  of  exceptions  complaining  of  the 
matter  it  is  recited  that  there  were  about 
150  of  these  other  similar  checks  admitted. 
The  number  is  immaterial.    If  one  was  ad- 
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mleslble,  then  all  were  admissible,  under  tlie 
agreement  we  find  in  the  record.  It  reada: 
"It  la  agreed  by  counsel  and  it  ia  admitted  by 
tlie  defendant  that  the  entire  bunch  of  warrants 
purporting  to  be  iaaued  by  the  county  clerk  of 
Xoung  county  and  his  deputies  and  the  entire 
bunch  of  checks  purporting  to  be  issued  by  I.  B. 
Padgett,  county  treasurer  of  Young  county  and 
drawn  on  the  Graham  National  Bank,  are  each 
and  all  the  genuine  warrants,  so  issued  by  the 
clerk,  and  that  the  checks  are  the  genuine  checks 
of  I.  B.  Padgett,  drawn  by  him  or  by  his  au- 
thority, and  that  the  indorsements  appearing 
on  the  back  of  said  checks,  as  B.  W.  Xry,  are 
the  genuine  indorsements  and  signatures  of  the 
defendant,  E.  W.  Fry." 

Tbns  It  ia  seen  that  after  this  admission 
was  made,  about  the  only  issue  left  for  the 
Jury  to  decide  was:  Was  the  Indorsement  of 
J.  M.  Watson  forged,  and,  if  so,  did  appel- 
lant forge  that  name?  Appellant  introduced 
eyldence  tending  to  show  that  U  the  name 
was  forged,  he  did  not  forge  it  At  his  In- 
stance J.  P.  McKinley  testified: 

"I  have  seen  some  of  Judge  Fry's  [appellant's] 
kandwriting.  From  having  seen  his  signature 
and  having  seen  his  handwriting,  I  think  I 
would  know  his  handwriting  if  I  were  to  see  it. 
I  could  not  swear  that  the  'J.  M.  Watson'  up 
there  is  in  Judge  Fry's  handwriting.  From  my 
observation  and  experience  with  Judge  Fry's 
handwriting,  I  do  not  see  any  similarity.  I  do 
not  see  anything  that  would  imprese  me  that  he 
wrote  that  name." 

He  bad  other  witnesses  testify  In  substance 
de  same  thing.  On  the  other  hand,  J.  8. 
Oglesby  testified  for  the  state  he  was  an  ex- 
pert accountant;  that  he  had  made  a  study 
of  handwriting  for  19  years.  He  goes  Into 
detail  as  to  the  way  he  identifies  signatures, 
.  and  says  that  In  his  opinion  appellant  wrote 
the  Indorsement  "J.  M.  Watson"  on  the  check. 
He  also  testified  he  had  examined  all  the 
checks  Introduced  In  evidence,  and  that  in 
bis  opinion  "E.  W.  Fry  wrote  the  Indorse- 
ments upon  each  of  the  checks"  introduced 
in  evidence.  Other  witnesses  gave  testimony 
that  would  anthorlze  the  Jury  to  believe  that 
appellant  wrote  the  indorsements.  Thus  it  Is 
Been  the  Issue  was  squarely  drawn  as  to 
whether  or  not  apjiellant  forged  the  name  of 
J.  M.  Watson  on  the  check,  and  all  evidence 
whldi  would  legitimately  tend  to  show  that 
he  did  do  so  would  be  admissible.  The  evi- 
dence for  the  state  would  tend  to  show  ap- 
pelant was  county  judge  of  Young  county; 
that  an  account  was  made  out  for  road  work 
for  the  amonnt  of  this  check  In  the  name  of 
J.  M.  Watson,  and  it  was  marked  "O.  K." 
by  Judge  Fry  as  presiding  Judge  of  the  com- 
missioners' conrt ;  that  it  was  then  present- 
ed to  the  county  clerk,  who  issued  a  warrant 
on  the  treasnrer  for  that  amount,  and  the 
treasurer  gave  the  check  payable  to  the  or- 
der of  J.  M.  Watson  upon  which  this  charge 
of  forgery  was  presented.  This  warrant  Is- 
soed  by  the  county  clerk,  and  the  dbeck  Is- 
sued by  the  treasurer.  Is  traced  into  the 
bands  of  appellant,  and  In  addition  to  the 
indorsement  of  "J.  M.  Watson,"  it  has  his 
name  Indorsed  thereon,  which  Indorsement 
appellant  admitted  to  be  genuine.    All  the 


other  chedcs  introduced  In  evidoice,  issued 
to  various  people,  are  shown  to  have  been 
obtained  in  the  same  way,  and  bear  the  gen- 
uine indorsement  of  appellant  The  evidence 
shows  where  he  used  and  cashed  many  of 
them.  The  testimony  for  the  state  Is  that 
the  indorsements  made  on  all  the  checks, 
the  varioos  names  of  the  payees,  are  In  the 
handwriting  of  appellant  but  whether  In- 
dorsed by  him  or  not  It  Is  shown  he  passed 
many.  If  not  all,  of  them,  and  received  the 
proceeds.  Thus  a  system  Is  shown  of  pre- 
senting accounts  for  road  work  against  the 
county,  extending  over  2  years  or  more,  for 
which  the  evidence  would  Justify  a  finding 
that  no  work  had  been  done  on  the  roads; 
that  in  nearly  every  Instance  they  were  is- 
sued in  the  names  of  persons  whom  the  road 
superintendent  says  did  not  work  on  the 
road ;  that  persons  by  such  names  could  not 
be  found  in  the  county,  except  In  four  in- 
stances, and  in  these  four  Instances  the  men 
swear  they  did  not  receive  the  checks  and 
did  not  Indorse  them;  yet  they  are  all  in- 
dorsed with  the  name  of  the  person  appear- 
ing on  the  face  of  the  check  as  payee,  and 
Mr.  Oglesby  says  Indorsed  In  the  handwrit- 
ing of  appellant  and  in  addition  thereto  are 
indorsed  "El  W.  Fry,"  which  Indorsement  ap- 
pellant admits  to  be  genuine.  In  our  opinion 
If  there  ever  was  a  case  where  other  crimes 
became  admissible  as  tending  to  show  a  sys- 
tem of  forgery  being  practiced,  this  Is  such 
a  case.  Such  evidence  would  enable  the  Jury 
to  pass  on  the  question  of  whether  or  not 
appellant  wrote  the  name  of  J.  M.  Watson 
on  the  check  in  this  case  and  passed  the 
same.  It  would  be  a  circumstance  tending 
to  show  that  be  did  so.  Dugat  v.  State,  72 
Tex.  Cr.  R.  40,  160  S.  W.  376,  and  cases  cit- 
ed ;  McGlasson  v.  State,  87  Tex.  Cr.  R.  620, 
40  S.  W.  603,  66  Am.  St  Rep.  842;  Taylor 
V.  State,  47  Tex.  Cr.  R.  101,  81  S.  W.  933. 

Of  course,  when  the  state  offered  this  proof, 
appellant  should  be,  and  was,  permitted  to 
oQ'er  proof  that  the  signature  on  none  of  the 
checks  was  in  his  handwriting.  The  court 
in  his  charge  limited  the  purpose  for  which 
such  checks  could  be  considered  by  the  Jury, 
and  Instructed  them: 

"You  cannot  consider  for  any  purpose  any  of 
such  checks,  other  than  the  J.  M.  Watson  check, 
except  such  [if  any]  as  you  may  find  and  be- 
lieve from  the  evUence,  beyond  a  reasonable 
doubt,  were  altered  by  the  defendant  without 
lawful  authority  and  with  intent  to  injure  and 
defraud." 

Therefore  It  was  unnecessary  to  give  the 
special  charge  requested  on  this  issue. 

[3]  By  a  bill  it  is  made  to  appear  that 
after  the  jury  had  been  considering  the  case 
for  some  40  hours,  they  came  Into  court  and 
requested  that  they  be  discharged — that  they 
did  not  think  they  could  agree  on  a  verdict. 
The  appellant  was  not  present  at  this  time, 
and  the  court  in  answer  to  such  request  stat- 
ed to  the  Jury: 

"Gentlemen,  all  Jury  trials  are  attended  with 
considerable  expense.     This  matter  has  to  be 
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decided  hj  a  jury.  The  court  cannot  decide  it, 
and  it  seems  to  the  court  that  you  are  just  as 
capable  of  deciding  it  as  any  other  jury.  The 
court  is  not  keeping  you  together  as  a  matter 
of  punishment,  nor  to  try  to  extort  from  you 
a  Terdict  either  way.  I  don't  want  any  juror 
to  render  a  verdict  that  he  does  not  consider 
fair  and  honest,  or  one  that  is  against  bis  con- 
science, and  if  a  }uror  should  return  a  verdict 
that  he  did  not  consider  fair  and  honest,  or  one 
that  was  against  his  conscience,  the  court  would 
not  receive  it  if  be  knew  it.  It  might  be  that 
by  a  further  deliberation  of  this  case  you  could 
arrive  at  some  conclusion  one  way  or  the  other, 
nnd  I  will  ask  that  you  retire  and  further  con- 
sider of  your  verdict." 

Appellant  contends  It  was  error  for  the 
court  to  make  any  such  remarks  to  tbe  Jury 
in  his  absence.  This  might  be  such  a  matter 
as  appellant  could  complain  of,  as  occurring 
lu  his  absence,  prior  to  the  enactment  of 
those  provisions  of  tbe  statute  authorizing 
him  to  remain  on  bond  until  the  verdict  of 
the  jury  is  returned,  and  authorizing  the 
court  to  receive  the  verdict  in  his  absence  if 
he  intentionally  absents  himself  from  the 
court  A  person  on  trial  is  supposed  to  and 
should  have  as  much  interest  In  a  case  as  the 
trial  judge,  and  It  is  his  duty  under  his  bonfl 
to  remain  in  attendance  on  the  court  while 
tbe  jury  is  out  considering  his  case.  If  he 
Intentionally  and  deliberately  walks  out  of 
the  courtroom  and  remains  away,  he  cannot 
and  should  not  expect  the  court  to  delay  the 
proceedings  to  await  his  pleasure  in  return- 
ing to  the  courtroom.  The  above  remarks 
are  not  of  a  character  that  could  have  been 
injurious  to  appellant,  but  were  proper  to  be 
made  to  the  jury  when  they  asked  to  be  dis- 
charged. 

[4]  We  think  there  was  ample  evidence  au- 
thorizing tbe  court  to  submit  to  the  jury  the 
count  charging  appellant  with  passing  a 
forged  instrument  The  check  was  indorsed 
by  him,  and  paid  at  the  bank,  and  the  bank 
officials  testify  It  was  their  custom  to  require 
the  person  to  whom  they  paid  a  check  to  in- 
dorse his  name  thereon.  Appellant's  indorse- 
ment was  the  last  appearing  on  the  check, 
and  the  court  did  not  err  in  submitting  this 
count,  and  refusing  the  special  charges  In- 
structing the  jury  not  to  consider  that  count 
The  verdict  was  applied  to  the  count  cnarg- 
ing  forgery. 

[t]  It  appears  that  after  appellant  was  ar- 
rested he  and  some  friends  went  to  the  court- 
house to  get  possession  of  tbe  checks  on 
which  the  indictments  were  based — the  state's 
contention  being  that  it  was  an  effort  to  de- 
stroy and  suppress  testimony.  On  this  visit 
appellant  Is  shown  to  have  been  present,  and 
a  shooting  occurred  In  which  two  men  were 
killed,  and  another  injured.  No  effort  was 
made  to  Show  that  appellant  was  guilty  of 
murder  on  that  occasion,  but  on  the  other 
hand  it  was  in  evidence  that  be  had  been 
tried  and  adjudged  not  guilty  of  that  offense. 
No  details  on  another  trial  should  be  gone 
into  further  than  to  show  the  visit,  the  pur- 


pose of  the  visit,  and  the  seriousness  of  tbe 
effort.  This  much  of  the  testimony  was  ad- 
missible, and  the  court  did  not  err  In  so  hold- 
ing. The  court  properly  limited  the  purpose 
of  the  testimony.  Mr.  Wharton,  in  section 
748,  says  tbe  suppression  or  destruction  of 
pertinent  testimony  is  always  a  prejudicial 
circumstance  of  great  weight ;  for,  as  no  act 
of  a  rational  being  Is  performed  without  a 
motive,  it  naturally  leads  to  the  inference 
that  such  evidence  If  it  were  adduced  would 
operate  unfavorably  to  the  party  In  whose 
power  It  is.  Evidence  to  suppress  testimony 
Is  admissible  as  a  circumstance  of  guilt  the 
same  as  flight,  evading  arrest  eta 

[6]  The  only  other  question  discussed  In 
appellant's  brief,  and  the  only  one  we  deem  it 
necessary  to  discuss,  is  the  one  which  con- 
tends that  the  jury  discussed  appellant's  fail- 
ure to  testify  while  considering  the  case,  and 
this  bill,  we  think,  presents  error.  The  only 
case  the  state  cites  as  holding  that  the  bill 
presents  no  error  Is  Cooper  v.  State,  72  Tex. 
Cr.  R.  266,  162  S.  W.  365.  We  think  the 
Cooper  Case  correctly  announces  the  law,  but 
the  facts  in  this  case  are  wholly  different 
from  the  facts  in  that  case.  In  this  case  one 
juror,  Mr.  Dodson,  testified: 

"Q.  State  to  the  court  whether  or  not  you  heard 
anybody  refer  to  his  failure  to  testify  while  you 
were  in  the  jury  room.  A.  Yes;  I  did.  Q. 
State  to  the  jury  what  was  said.  A.  Well,  they 
said  that  they  thought  that  it  would  be  right 
for  him  to  testify  in  his  own  behalf.  Q-  Do 
you  know  who  it  was  that  said  that?  A.  There 
were  three  or  four  said  it,  but  I  could  not  get 
up  and  point  out  the  men.  Q.  Could  you  tell  us 
how  many  times  you  heard  mention  made  about 
his  failure  to  testify  in  bis  own  behalf?  A.  . 
Well,  every  day.  Q.  About  how  often  would 
you  think  that  occurred?  A.  Well,  I  would 
not  like  to  say  how  many  times  a  day,  but 
mighty  near  every  time  we  would  get  to  arguing 
It  was  brought  up." 

Another  juror,  Mr.  Roland,  testified: 

"Q.  Mr.  Roland,  state  whether  or  not  upon 
the  trial  of  this  case  you  heard  anybody  refer 
to  the  fact  that  E.  W.  Fry  did  not  testify  and 
what  they  said.  A.  Oh,  I  do  not  know  what 
they  did  say;  they  said  that  if  he  was  not 
guilty,  he  could  have  got  up  and  said  that  he 
wasn't  etc." 

Every  juryman  who  testified  says  that  the 
fact  that  appellant  did  not  testify  was  men- 
tioned. Some  say  they  heard  it  only  once 
and  it  was  suppressed.  Others  testify  they 
heard  it  mentioned  four  or  five  times. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  and  tbe  cause  remanded. 

DAVIDSON,  3.  I  agree  to  the  reversal  on 
ground  stated,  and  believe  there  are  other 
grounds  for  reversal,  and  may  add  some  rea- 
sons. 

I  do  not  believe  either  the  extraneous  al- 
leged offenses  or  the  details  thereof  should 
have  been  admitted ;  also  that,  having  admit- 
ted these  matters,  appellant  was  entitled  to 
his  witnesses  to  meet  and  counteract  the 
force  of  such  admitted  alleged  offenses. 
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WIUilAMS  ▼.  STATB.     (No.  8886.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1816.     On  Motion  for  Rehearing, 

Feb.  2,  191&) 

1.  Cbiminai.  Law  ^=»4AS  —  Evidkncm  — 
Tbackb— Conclusion  of  Witness. 

In  a  prosecution  for  theft  of  peas,  a  wit- 
ness' testimony  that  he  found  wagon  tracks  and 
mole  tracks  in  the  road  near  where  the  peas 
were  taken  and  traced  the  trades  and  found  peas 
spilled  on  the  ground  and  walked  on  and  saw 
similar  tracks  was  admissible,  over  objection 
that  it  was  a  statement  of  a  conclusion  and  in- 
competent in  the  absence  of  any  measurement  of 
the  tracks  having  been  made  by  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1035-1039,  1041-1043,  1045, 
1018-1051;   Dec.  Dig.  «=»448.] 

2.  Labckny  ^=351  —  Evidence  —  Identifica- 
tion OF  Stolen  Pbopbrtt  —  Pbesence  or 
Officeb. 

In  a  prosecution  for  the  theft  of  two  bushels 
of  black-eyed  peas,  the  complaining  witness 
was  properly  permitted  to  testify  that,  when  he 
went  to  defendant's  house  and  identified  the  p«as 
found  there  as  belonging  to  him,  the  sheriff  was 
with  him. 

[Ed.  Note. — ^For  other  cases,  see  Larceny, 
Gent  Dig.  K  144^-146;   Dea  Dig.  «=»51.] 

3.  Criminai,  Law  4=»417— Identification  of 
.   Stolen  Pbofertt— Evidence— Pbesenok  or 

Defendant. 

OThat  defendant  was  not  present  when  the 
complaining  witness  identified  property  found 
on  defendant's  premises  as  being  the  stolen  prop- 
erty_  did  not  render  inadmissible  sudi  witness' 
testimony  as  to  his  identification  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  950-967;  Dec.  Dig.  <8=»417.] 

4.  Witnesses  <S=9387— CBOSB-ExAitiNATioN— 
Wife  of  Accused. 

Where,  in  a  prosecution  for  the  theft  of  two 
bushds  of  peas,  defendant's  wife  testified  that 
she  saw  her  husband  buy  the  peas  found  at  their 
home,  the  state  was  properly  permitted  to  ask 
her,  on  oross-euimination.  whether  she  did  not 
tell  the  sheriff,  at  the  time  the  peas  were  found 
that  all  she  knew  about  it  was  that  her  husband 
told  her  he  bad  bought  them. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1228-1232;    Dec.  Dig.  «=>387.] 

5.  Witnesses  4=s>391  —  Ihfeachiient— Wm 
or  Accused. 

Where  defendant's  wife  testified  that  she 
°aw  her  husband  buy  peas  identified  as  those 
stolen,  it  was  competent  to  impeach  her  by 
.  lestiinony  of  the  sheriff  that  she  told  him  that 
all  she  Kaeyr  about  the  peas  was  that  her  hus- 
band told  her  he  bought  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1248;   Dec.  £Hg.  <»=»381.] 

6.  CsntiNAL  Law  «=»889  —  CoBEECTtON  of 
Vebdict^Assebsment  of  Penaltx. 

Where,  in.  a  prosecution  for  theft  of  two 
bushels  of  black-eyed  peas,  the  verdict  returned 
assessed  defendant's  punishment  at  a  fine  only, 
the  court  properly  directed  the  jury  to  return 
to  their  room  and,  if  they  found  defendant 
gnilty,  assess  a  jail  penalty. 

[B!i  Note.— For  other  cas.es,  see  Criminal 
Law,  Cent  Dig.  $f  2109,  2110,  2112;  Dec.  Dig. 
«=3889.] 

On  Motion  for  Rehearing. 

7.  Witnesses  ®=»188— Husband  and  Wife— 
Confidential  Communications. 

Where  defendant's  wife  testified  that  she 
saw  her  hnsband  buy  peas  identified  as  those 
stolen,  permitting  the  sheriff  to  testify  that  she 
told  him  all  she  knew  about  the  peas  was  that 


her  husband  told  her  he  had  bouijht  them  was 
not  error,  as  permitting  her  to  hi  contradicted 
by  a  confidential  communication  made  to  her  by 
her  husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  734,  736;  Dec.  Dig.  •=>188.] 

8.  Cbiminal  Law  €=»1043— ApfeaI/— Pbesb2(- 

tation  Below. 

Objections,  other  than  those  made  below, 
to  the  court's  refusal  to  receive  a  verdict  of 
guilty  until  it  had  l>een  corrected  by  the  jury, 
could  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  §8  2654,  2655:  Dec.  Dig.  «=> 
1043.] 

Appeal  from  Johnaon  County  CSourt;  B. 
Jay  JtickaoQ,  Judge. 

E.  W.  Williams  was  convicted  of  theft— « 
misdemeanor — and  appeals.    Affirmed. 

W.  B.  Featherston  and  W.  B.  Myres,  both 
of  Cleburne,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted 
of  theft — a  misdemeanor — and  his  punish- 
ment assessed  at  a  fine  of  $26  and  SO  min- 
utes' confinement  In  the  county  jail. 

[1]  Z.  C.  Jones  testified  to  having  lost  two 
bushels  of  blaok-eyed  peas.  In  the  first  bill, 
it  la  shown  he  testified : 

"On  the  next  morning  I  was  again  at  the 
house,  and  the  sack  of  peas  were  gone.  At  the 
side  of  the  road  I  saw  where  a  wagon  had 
turned  out  of  the  road  in  front  of  said  house. 
The  tracks  of  the  wagon  and  horses  were  in  the 
soft  dirt  on  the  side  of  the  road,  and  I  noticed 
that  where  the  wagon  had  stopped  at  the  side 
of  the  road  some  cotton  seed  nails  had  been 
spilt  on  the  ground,  and  I  also  found  some  of 
the  black-eyed  peas  on  the  ground.  I  walked 
up  the  road  in  the  easterly  direction  to  Morgan 
Peacock's  pasture,  and  I  saw  the  track  of  some 
horses  and  a  wagon  in  Morgan  Peacock's  pas- 
ture; the  tracks  of  the  horses  in  Morgan  Pea- 
cock's pasture  were  the  same  as  the  tracks  of 
the  horses  that  I  saw  where  the  wagon  tamed 
out  of  the  road  in  front  of  the  house  from  which 
the  peas  were  taken.  The  horses  were  shod.  I 
did  not  measure  any  of  the  tracks  nor  the  hoofs 
of  the  defendant's  horses." 

Appellant  objected  to  this  testimony  be- 
cause It  called  for  the  conclusion  of  the  wit- 
ness; that  in  the  absence  of  measurement 
having  been  made  by  the  witness  he  should 
not  be  permitted  to  testify  that  Oie  tracks 
about  which  he  first  testified  and  the  tracks 
he  found  In  Morgan  Peacocii's  jwstnre  were 
the  same  tracks.  The  testimony,  in  fact, 
would  show  the  witness  found  the  wagon 
tracks  and  mule  tracks  In  the  road  near  the 
house  from  where  the  peas  were  taken,  and 
he  traced  those  tracks  and  found  where  some 
cotton  seed  hulls  and  black-eyed  peas  had 
been  spilled  on  the  ground,  and  he  walked  on 
and  saw  similar  tracks  in  Morgan  Peacock's 
pastnre.  Such'  testimony  was  held  to  be 
admissible  In  the  case  of  Porch  v.  State,  50 
Tex.  Cr.  R.  341,  99  S.  W.  102,  wherein  it  was 
said: 

"Witness  stated  that  he  observed  these  tracks, 
and  that  they  looked  to  him  to  be  the  same 
tracks;  that  is,  made  by  the  same  person  both 
coming  and  going.     We  believe  that  this  testi- 
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moBy  was  admissible,  and  any  obj«ctloii  urged 
thereto  would  go  to  the  weight,  and  not  to  its 
competency.  As  we  understand  it,  this  is  not 
a  comparisui  between  a  tradi  on  the  ground 
where  the  homicide  occurred  and  a  track  found 
somewhere  else,  or  between  the  appearance  of 
a  track  made  by  defendant  and  a  track  found  on 
the  ground.  But  it  is  a  comparison  by  the  wit- 
ness of  tracks  going  and  coming,  found  in 
juxtaposition  to  each  other,  and  in  the  immedi- 
ate vicinity  of  the  spot  where  the  homicide  was 
committed.  Oill  y.  State,  36  Tex.  Cr.  R.  695 
[38  S.  W.  1901:  Weaver  v.  State,  46  Tex.  Or. 
R.  617  [81  S.  W.  Sft]." 

[2, 3]  The  next  bill  complains  that  Mr. 
Joues  was  permitted  to  testify  that,  when  be 
went  to  appellant's  house,  and  Identified  the 
peas  there  fotrnd  as  his  peas,  the  sheriff  was 
with  him.  Appellant  objected  to  the  witness 
being  permitted  to  testify  who  was  with 
him.  This  was  clearly  admissible,  and  audi 
testimony  would  have  no  tendency  to  cause 
the  jury  to  believe  the  sheriff  thought  appel- 
lant guilty.  At  any  rate,  there  was  no  error 
in  permitting  the  witness  to  state  who  ac- 
companied him.  It  is  also  contended  that  it 
was  improper  to  permit  the  witness  to  testify 
he  Identified  the  peas  as  the  peas  stolen 
from  him;  defendant  not  being  present 
This  has  been  clearly  settled  adversely  to 
appellant's  contention  in  Davis  y.  State,  65 
S.  W.  .341. 

[4, 6]  Defendant  placed  his  wife  on  the 
stand  as  a  witness,  and  had  her  testify  that 
she  was  in  Cleburne  and  saw  her  husband 
buy  the  sack  of  black-eyed  peas  found  at 
their  home  from  a  man;  that  her  husband 
paid  $3  for  the  peas.  These  were  the  peas 
Jones  claimed  to  Identify  as  his  peas,  and  on 
cross-examination,  the  state  asked  her  if  she 
did  not  tell  Sheriff  Ck)oper,  while  Cooper  and 
.Tones  were  at  their  house,  "that  all  you  knew 
about  the  pieas  was  that  your  husband  told 
you  he  had  bought  them."  She  denied  mak- 
ing this  statement.  Appellant  objected  to 
this  question,  as  be  had  asked  his  wife  noth- 
ing about  what  she  had  told  the  sheriff.  The 
question  was  proper  cross-examination,  as 
appellant's  wife,  at  his  instance,  had  testi- 
fied she  saw  him  purchase  the  peas  and  pay 
a  man  13  for  the  peas.  She  could  be  im- 
peached on  that  testimony,  the  same  as  any 
other  witness  and  there  was  no  error  in  per- 
mitting the  sheriff  to  tesUfy  that  Mrs.  Wil- 
liams had  told  him  "that  she  knew  the  peas 
belonged  to  them,  because  her  husband  told 
her  be  had  bought  the  peas." 

[8]  After  they  had  retired  and  considered 
the  case,  the  Jury  returned  Into  court  the  fol- 
lowing verdict: 

"We,  the  jury,  find  defendant  guilty  as  charg- 
ed in  the  indictment  and  assess  Tub  punishment 
at  a  fine  of  $25.00." 

When  this  verdict  was  read  by  the  clerk, 
the  court  requested  the  clerk  to  hand  the 
papers  to  him,  when  the  court  instructed  the 
Jury  they  must  retire  to  their  room,  and  if 
they  found  ai^ellant  guilty,  under  the  law, 
they  must  assess  as  part  of  the  punishment 
a  jail  penalty.  Appellant  objected  to  this 
proceeding,  contending  that,  as  the  verdict 


as  at  first  returned  did  not  assen  a  ]all  pm- 
alty,  but  only  assessed  a  pecuniary  fine,  the 
defendant  should  be  discharged.  The  court 
acted  properly  in  refusing  to  receive  the  ver- 
dict and  Instructing  them,  under  the  law,  to 
return  to  their  room,  and  if  they  found  ap- 
pellant guilty,  they  must  assess  some  impris- 
onment in  the  jail.  As  the  verdict  first  re- 
turned found  appellant  guilty,  he  was  not 
entitled  to  be  discharged  from  custody,  and 
until  the  jnry  had  been  discharged,  the  court 
could,  and  properly  did,  require  them  to  re- 
turn a  verdict  in  accordance  with  law. 

The  evidence  is  conflicting,  but  imder  the 
testimony  of  Mr.  Jones  appellant  would  be 
guilty,  and  the  jury  so  find,  and  we  are  not, 
under  such  Circumstances  authorized  to  dis- 
turb it 

Affirmed. 

On  Motion  for  Rehearing. 

[7]  Appellant  has  filed  a  motion  for  rehear* 
ing  and  insists  the  court  erred  in  holding 
that  there  was  no  error  ta  permitting  the 
sheriff  to  testify  as  to  what  Mrs.  Williams 
told  him,  contending  that  this  was  permitting 
her  to  be  contradicted  by  a  confidential  com- 
munication made  to  her  by  hei;  husband. 
Mrs.  Williams  was  not  asked  what  her  hus- 
band told,  nor  asked  if  her  husband  told  her 
anything.  She  testified  she  was  present  when 
her  husband  bought  the  peas.  On  cross- 
examination,  she  was  asked  if  she  did  not 
tell  the  sheriff,  at  the  time  the  peas  were 
found,  "that  all  she  knew  about  the  peas 
was  that  her  husband  told  her  he  bad  bought 
them."  As  she  had  testified  she  was  present 
when  her  husband  bought  the  peas  at  hhs  in- 
stance, it  was  permissible  to  show  she  bad 
made  a  different  statement  to  the  sheriff,  if 
she  did  so,  as  tending  to  impeach  her.  The 
sheriff  was  only  permitted  to  testt^  to  what 
he  said  Mrs.  Williams  had  told  him.  This 
was  her  statement  made  to  the  sheriff,  and 
was  in  no  sense  a  confidential  communicatioa 
between  the  husband  and  the  wife.  The  hus- 
band was  not  even  present  when  she  made 
the  statement 

[I]  The  only  other  ground  in  the  motion  Is 
appellant  contends  that  the  court  erred  in 
what  he  said  to  the  Jury  when  he  refused  to 
receive  the  verdict  first  brought  into  court 
The  only  objection  urged  at  the  time,  -  as 
shown  by  the  bill,  Is  as  follows: 

'^That  the  defendant  then  and  there  objected 
to  the  remarks  as  made  by  the  court  because 
same  were  made  orall:r  and  were  highly  im- 
proper, and  further  objected  because  the  jury 
had  returned  the  verdict,  which  each  juror  said 
was  the  verdict  of  the  jury;  and  it  was  im- 
proper for  the  court  to  a^m  instruct  the  jury 
to  retire  because  the  verdict  as  read  by  the  ]ury 
was  tantamount  to  bis  acqtiittsl,  and  the  ooort 
should  have  discharged  the  defendant" 

Appellant  seeks  in  this  court  to  make  other 
objections,  not  then  made  to  the  trial  court 
If  he  desired  to  make  such  objections  as  he 
now  seeks  to  make,  he  should  have  made 
them  at  the  time,  and  dou)>t)ess  the.  trial 
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judge  woidd  bare  conformed  the  proceedings 
in  accordance  with  such  request.    It  Is  too 
late  to  raise  anch  matters  in  this  court  for 
the  first  time. 
The  motion  Is  overruled. 

DAVIDSON,  J.,  not  present  at  consultation. 


SMITH  V.  STATE.    (No.  8917.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  19, 
1916.) 

Appeal  from  Criminal  District  Court,  Harris 
Cousty;  G.  W.  Bobinson,  Judge. 

George  M.  Smith  was  convicted,  and  appeals. 
Affinned. 

G.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 

State. 

PRENDEROAST,  P.  J.  Appellant  ai^aled 
from  a  conviction  for  bigamy,  but  has  neither  a 
statement  of  facts  nor  a  bill  of  exceptions.  No 
question  is  presented  which  can  be  reviewed  in 
the  absence  of  these.  Therefore  the  judgment 
must  necessarily  be  affirmed. 


ABMSTEONG  v.  STATE.     (No.  8884.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

,       Appeal  from  District  Court,  Shelby  County; 
W.  C.  Buford,  Judge. 

Henry  Armstrong  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.    Affinned. 

a  O.  McDonald.  Asst.  Atty.  Gen.,  for  the 
State. 

HABPER.  7.  Appellant  was  convicted  of 
Tiolating  the  local  option  law  and  his  panish- 
ment  assessed  at  two  years'  confinement  in  the 
state  penitentiary. 

Xo  statement  of  facts  nor  bills  of  exception 
accompany  the  record.  Under  such  circum- 
nances  there  is  no  question  presented  by  the  mo- 
tion for  a  new  trial  we  can  review. 

The  judgment  is  affirmed. 


OZMEXNT  V.  STATE.    (No.  3906.) 

(Coart  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1916.) 

Appeal  from  Criminal  District  Court,  Dallas 
CoDDty;  W.  Ii.  Crawford,  Jr.,  Judfe. 

E.  L.  Ozment  was  convicted  of  cnme,  and  he 
appeals.    Affirmed. 

„C.  G  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEBGAST,  P.  J.  Appellsnt  was  con- 
victed of  an  aggravated  assault  aad  assessed  the 
lovcst  pnnishmcnt,  a  fine  of  $25. 

There  is  no  I>i]l  of  exceptions  nor  statement  of 
facts;  hence,  nothing  presented  which  can  be 
renewed. 

The  judgment  is  affirmed. 


GITLP  NAT,  BANK  v.  SHEITTON  et  aL 
(No.  6657.) 
(Conrt  of  (Svil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  10,  1916.) 

1.  Gabnishment    «=s61— OsuaaTiORB    Sub- 
ject TO  Gabnibbment. 

One  who  would  garnish  assets  derived  from 
or  through  an  executor  or  administrator  must 


show  that  the  original  title  by  which  the  execu- 
tor or  administrator  holds  the  property  has 
changed,  and  that  he  now  holds  the  property 
in  some  capacity  other  than  as  a  representative 
of  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  |  119;   Dec.  Dig.  <»s>61.] 

2.  Gabrishment  «=»61— Monktb  Subjkot  to 

Garnishmknt — Statdtks. 

Rev.  St.  1911,  art.  8447,  provides  that, 
when  the  court  has  passed  upon  a  claim  against 
the  estate  of  a  decedent,  its  action  shall  be  en- 
tered upon  the  claim  docket  and  indorsed  on 
the  claim,  together  with  the  classification,  wliile 
article  8462  declares  that  such  action  shall  have 
the  force  of  a  final  judgment.  Articles  3468, 
3459,  define  the  classes  of  claims,  and  provide 
that,  when  there  is  a  deficiency  of  assets  to  pay 
all  claims  of  one  class,  they  shall  be  prorated, 
wliile  articles  3464,  3466,  require  the  executor 
or  administrator  to  file  after  12  months  an  ex- 
hibit setting  forth  a  list  of  all  claims  presented, 
spedfying  those  rejected  and  allowed,  and  pro- 
vide tnat  upon  the  return  of  the  exhibit,  if  it 
shall  appear  that  the  estate  is  solvent,  taking 
into  conraderation  all  claims  presented  on  which 
suit  has  been  or  yet  can  be  instituted,  it  shall 
be  the  duty  of  the  county  judee  to  order  imme- 
diate payment.  Articles  8467,  3470,  declare 
that,  if  the  funds  on  band  are  not  sufficient  for 
the  payment  of  all  claims,  the  court  shall  order 
payment  of  daims  having  a  preference,  and  that 
in  all  cases  where  an  order  shall  be  made  by 
any  county  judge  for  an  executor  or  administra- 
tor to  pay  over  money  such  executor  or  admin- 
istrator snail  for  failure  be  liable  on  his  official 
bond  for  damages  at  the  rate  of  6  per  cent,  {i 
month.  An  order  was  made  allowing  and  classi- 
fying a  claim  in  favor  of  a  judgment  debtor  as 
a  claim  of  the  second  class.  Held,  that  as,  in 
view  of  artide  8466,  payment  by  the  executor 
need  not  be  made  for  12  months,  funds  in  tlie 
hands  of  the  executor  are  not  during  that  time 
subject  to  garnishment,  though  it  be  averred 
that  the  estate  Is  solvent. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  119 ;   Dec.  Dig.  «s»61.] 

Appeal  from  District  Court,  Bexar  County; 
R.  B.  Minor,  Judge. 

Action  by  the  Gulf  National  Bank  against 
T.  H.  Bass  and  others,  in  which  H.  H.  Shel- 
ton  and  others  were  garnished.  From  a 
judgment  for  garnishees,  plaintiff  appeals. 
AfBrmed. 

Terrell,  Walthall  &  Terrell,  of  San  An- 
tonio, for  appellant.  James  Routledge,  of 
San  Antonio,  for  appellees. 


MOTJRSUND,  J.  On-  March  27,  1913,  to 
cause  No.  88  to  the  district  court  at  Jeffer- 
son county,  styled  Gulf  National  Bank  v. 
T.  H.  Bass,  C.  L.  Bass,  and  Mally  Bastham, 
the  plaintiff  recovered  a  Judgment  against 
all  of  the  defendants  for  98,468.83,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  and 
for  foreclosure  of  Umi  on  25  shares  of  stock 
ta  the  Union  Trust  Company.  On  November 
22,  1914,  plaintiff  filed  Its  affidavit  for  a 
writ  of  garnishment  against  H.  H.  Shelton, 
Dwlght  B.  Potter,  and  Luisa  Wllhelml,  as 
executrix  of  the  estate  of  Dolores  G.  Wll- 
helml. The  writ  of  garnishment  was  issued 
and  served.     Luisa  Wllhelml  answered  on 
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December  24,  1914,  by  certain  exceptions  to 
the  affidavit  and  writ  of  garnishment,  and 
prayed  that  the  appUcatlcm  be  quashed.  On 
December  24,  1914,  she  answered  that  she 
was  not,  aud  had  not  been  at  the  time  the 
writ  was  served  upon  her,  Indebted  to  O.  L. 
Bass,  and,  that  she  liad  no  effects  belonging 
to  him,  etc.  On  December  31, 1914,  the  Gnlf 
National  Bank  filed  an  affidavit  controvert- 
ing Luisa  Wilhelmi's  answer,  in  wUch  it  was 
alleged  that  defendant  C.  L.  Bass  had  per- 
formed legal  services  for  the  estate  of  Dolo- 
res Wllhelml,  deceased,  of  which  Luisa  Wll- 
helmi  is  executrix,  which  estate  is  pending 
In  Bexar  county,  Tex.,  and  for  which  services 
Hon.  J.  R.  Davis,  Judge  of  said  court,  has 
approved  and  allowed  a  fee  to  said  C.  L. 
Bass  amounting  to  $7,500,  and  duly  entered 
an  order  of  whldi  a  c<vj  was  attached  to 
the  controverting  affidavit  It  was  further 
alleged  that  the  approximate  value  of  the  es- 
tate is  $60,000;  that  plaintiff  is  informed 
and  believes  that  all  first-class  claims  against 
the  estate  have  been  paid  and  satisfied,  and 
that  in  due  course  of  time  the  claim  of  said 
Baas,  being  a  second-class  claim,  will  be 
paid;  that  the  total  sum  of  all  second-class 
claims  against  said  estate  outside  of  the 
sum  due  Bass  does  not  exceed  $5,000  v  that 
qo  part  of  said  fee  has  been  paid  by  said 
executrix,  but  that  she,  as  executrix  of  said 
estate,  is  still  Indebted  to  the  defendant  Bass 
in  the  said  sum  of  $7,500.  The  order  by  the 
probate  court,  after  reciting  the  finding  that 
the  amount  of  $7,500  was  the  reasonable  val- 
ue of  the  services  of  Bass,  provides  as  fol- 
lows: 

"Wherefore  it  is  considered,  ordered,  adjudged, 
and  decreed  that  C.  lu  Bass  do  have  and  recov- 
er the  8um  of  $7,500,  together  with  6  per  cent, 
interest  per  year  from  date  hereof,  from  the  es- 
tate of  Dolores  Gonzales  Wilhelmi,  and  that 
same  classed  as  a  second-daas  claim  as  defined 
under  article  3458  of  Revised  Civil  Sututes  of 
the  state  of  Texas,  and  that  said  sum  shall  be 
paid  to  said  Bass  by  Laisa  Wilhelmi,  as  ex- 
ecutrix of  the  will  of  Dolorps  Gonsales  Wilhelmi, 
or  by  any  successor  of  said  executor,  out  of  any 
funds,  available  and  that  may  become  available 
for  such  purpose." 

nie  cause  was  transferred  to  the  district 
court  of  Bexar  county,  fifty-seventh  district. 
0.  L.  Bass  filed  his  amended  petition  of 
intervention,  and  Luisa  Wilhelmi  her  an- 
swer to  the  controverting  affidavit  The 
court  sustained  the  general  demurrers  urged 
by  Bass  and  Mrs.  Wilhelmi  to  the  gamiab- 
ment  proceedings  and  the  controverting 
affidavit,  and  the  plaintift  having  failed 
to  amend,  and  announced  that  it  would  not 
do  so,  Judgment  was  entered  that  plaintiff 
take  nothing  against  the  garnishee  Luisa 
Wilhelmi,  as  executrix  of  the  estate  of 
Dolores  G.  Wilhelnri.  The  proceedings  were 
dismissed  as  to  Shelton  and  Potter. 

The  only  question  to  be  decided  is  wheth- 
er, under  the  allegations  of  the  controvert 
ing  affidavit  the  claim  of  Bass  evidenced  by 
the  order  of  the  county  court  can  be  sub- 
jected to  the  payment  of  appellant's  Judg- 


ment by  means  of  garnishment  proceedings 
Instituted  against  Lnlsa  Wilhelmi,  executrix. 
[1]  T*e  rule  formerly  was  that  executors 
and  administrators  were  not  subject  to  gar- 
nishment at  all  imless  the  right  was  given 
by  statute.  But  as  this  rule  was  based  upon 
the  proposition  that  one  court  could  not  be 
permitted  to  interfere  with  or  encroach  upon 
the  Jurisdiction  of  another,  and  not  upon  the 
theory  that  persons  Justly  Indebted  to  others 
should  have  assets  exempted  from  the  pay- 
ment of  their  Just  debts  because  they  col- 
lected them  through  an  officer  of  the  probate 
court,  it  was  found  by  many  courts  tbat 
some  modification  of  the  original  rule  was 
caUed  for.  It  was  therefore  held  that  when 
a  decree  of  distribution  has  been  made 
whereby  each  share  is  finally  and  definitely 
determined,  such  share  may  be  reached  by 
garnishment  on  the  theory  that  a  cause  of 
acticm  exists  in  favor  of  the  distributee  In 
his  Indlyldnal  capacity.  Boyer  v.  Hawkins, 
86  Iowa,  40,  62  N.  W.  659;  Richards  v. 
Griggs,  16  Ma  '416,  57  Am.  Dec.  240;  Har- 
rington V.  La  Rocque,  13  Or.  344,  10  Pac. 
498 ;  Re  Nerac,  35  Cal.  392,  95  Am.  Dec.  lU. 
Mr.  Woemer,  In  his  work  on  the  American 
Law  of  Administration,  voL  1,  |  177,  says: 

"And,  since  the  ownership  is  in  the  fitst  ^lace 
always  that  of  executor  or  administrator,  it  is 
incumbent  upon  any  one  who  wouU  attach  a 
right  to  the  assets  derived  from  or  through  the 
executor  or  administrator  personally  to  show 
that  the  original  title  has  oeen  changed,  and 
tbat  he  holds  the  property  in  some  other  ca- 
pacity, which  may  oe  done  by  proving  a  sale, 
conversion,  or  merger  in  any  of  the  methods  by 
which  a  personal  representative  may  divest  the 
title  of  his  testator  or  intestate.  Hence,  since 
an  order  of  distribution,  or  to  pay  debts  or  leg- 
acies, operates  to  change  the  representative  s 
official  to  a  fixed  personal  liability,  it  follows 
that  he  may  thereafter,  and  before  payment  he 
summoned  as  garnishee  by  an  attaching  or  ex- 
ecution creditor  of  the  beneficiary  to  whom  the 
executor  or  administrator  is  ordered  to  pay. 
Conversely  it  Ls  generally  held  that  while  hold- 
ing in  his  representative  character,  he  is  not 
subject  to  garnishment  process,  unless  he  is 
made  so  by  express  statutory  provision,  as  is 
the  case  in  a  large  and  increasing  number  of  the 
states." 

In  section  411  the  author  describes  the  or- 
der to  pay  debts  meant  by  him  in  the  aliove 
quotation.  Briefly  stated,  it  is  an  order 
made  after  the  time  fbr  proving  debts  has 
expired,  or  the  time  for  proving  the  pre- 
ferred class  has  expired,  and  the  adminis- 
trator or  executor  has  made  a  complete  state- 
ment of  the  condition  of  the  estate.  Ttie 
author  says: 

"The  court  will  thereupon  decree  the  payment 
of  the  debts  which  have  been  proved,  in  the  or- 
der of  the  classes  to  which  they  were  assigned, 
each  class  to  be  paid  in  full  before  the  next 
inferior  class  receives  anything;  and  when  the 
assets  are  sufBdent  to  pay  a  part  but  not  the 
whole,  of  the  debts  of  any  one  class,  the  cred- 
itors of  that  daas  will  be  payable  pro  rata.  The 
order  or  decree  of  payment  so  made  corresponds 
in  some  measure  to  the  Judgment  de  bonis  pro- 
priis  at  common  law,  because,  having  ascer- 
tained the  amount  of  assets  in  the  administra- 
tor's bands  available  for  the  payment  of  debts. 
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and  also  the  amooat  to  which  each  creator  is 
entitled,  the  court,  by  its  order  or  decree,  ren- 
ders judgment  against  the  administrator,  mak- 
ing him  liable  personally  to  the  creditor  for  the 
specified  amonnt,  which  ia  enforceable  by  ez- 
ticution  against  him,  and  by  suit  on  the  bond  of 
hia  sureties,  and  subjecting  him  thereafter,  in 
most  states,  to  garnishment  by  a  creditor  of  the 
creditor  whom  he  is  ordered  to  pay." 

Mr.  Freeman,  in  his  work  on  Executions, 
In  section  131,  says: 

"When  the  share  of  a  creditor,  heir,  legatee, 
ward,  or  other  person  entitled  to  moneys  in  the 
hands  of  an  administrator,  executor,  or  guardian 
has  been  settled  by  the  court  and  ordered  to  be 
paid,  it  is  no  longer  regarded  as  in  custody  of 
the  law.  The  right  to  it  has  became  fixed,  ab- 
solute, and  capable  of  enforcement  by  action 
at  law.    It  may  therefore  be  garnished." 

This  statement  of  the  mle  is  a  brief  stata> 
ment  of  the  same  mle  announced  W  Mr. 
Woomer,  as  la  shown  by  the  constructipn 
placed  thereon  by  Mr.  Justice  Bonner,  in 
Pace  V.  Smith,  57  Tex.  661. 

Mr.  Shinn,  In  his  work  on  Attadunents, 
apparently  limits  the  exceptions  to  the  old 
rule  to  cases  in  which  a  change  has  been 
made  by  statute,  and  makes  the  following 
Buccinct  statement  of  the  rule  to  be  applied 
in  determining  when  garnishment  will  lie, 
which  is  a  substantial  repetition  of  the  mle 
annoYinced  by  Mr.  Woemer  and  Mr.  Free- 
man, viz.: 

"In  states  permitting  an  executor  or  admin- 
istrator to  be  made  a  garnishee,  he  may  be  held 
aa  such  whenever  the  person  to  whom  he  ia  to 
pay  the  legacy  or  distributive  share  may  main- 
tain an  action  at  law  against  such  executor  or 
administrator.  After  a  court  has  decreed  a  dis- 
tribution of  the  proceeds  in  the  hands  of  the  ad- 
ministrator, such  administrator  may  be  held  as 
garnishee." 

It  has  never  been  held  that  the  rule  an- 
nounced by  these  authors,  and  in  the  dted 
cases,  was  the  law  in  this  state,  and  In  fact 
there  are  expressions  in  some  of  the  opin- 
ions indicating  an  intention  to  adhere  strict- 
ly to  the  old  mle.  However,  our  Supreme 
C!ourt  has  recently  held,  in  the  case  of 
Turner  v.  Gibson,  105  Tex.  488,  151  S.  W. 
708,  that  a  balance  in  the  hands  of  a  sherift, 
after  satisfying  an  execution,  was  subject  to 
garnishment;  that  it  was  held  in  a  private, 
and  not  an  official,  capacity,  and  the  opinion 
of  the  court  shows  that  said  court  does  not 
favor  a  mle  to  the  effect  that  all  funds 
which  come  into  the  hands  of  an  officer  of  the 
court  remain  in  the  custody  of  the  law  as 
long  as  in  his  hands,  but  one  which  limits 
tlie  custody  of  the  court  to  such  time  as  is 
necessary  to  protect  its  Jurisdiction  from  In- 
vasion by  another  tribunal  or  officer.  In  the 
opinion  of  the  Ckiurt  of  dvU  Appeals,  ap- 
proved  by  the  Supreme  Court,  reported  in 
1B2  8.  W.  840,  the  case  was  distinguished 
from  the  cases  of  Pace  ▼.  Smith,  67  Tex. 
56S,  and  Loftus  v.  Williams,  24  Tex.  Civ. 
App.  388,  50  S.  W.  291,  on  the  ground  that 
tjbe  sheriff  held  it  under  a  statute,  and  not 
■ublect  to  the. order  of  Any  court,  and  tbe^e 


waa  no  order  of  any  court  directing  Its  pay- 
ment We  will  not  pause  to  Inquire  whether 
this  distinction  is  well  founded ;  for  the  stat- 
ute relating  to  the  duty  of  the  clerk  in  such 
matters  and  the  rales  applicable  difter  from 
the  statutes  relating  to  estates  of  decedoits 
and  the  constractlon  of  such  statutes  by  our 
courts. 

We  conclude  that  the  rule  stated  by  Mr. 
Woemer,  and  followed  in  the  cases  first  cit- 
ed herein,  correctly  states  the  test  to  be  ap- 
plied in  determining  when  the  custody  of  the 
court  ceases  in  the  administration  of  es- 
tates of  decedents,  and,  there  being  no  case 
in  our  state  in  which  the  contrary  has  been 
directly  held,  it  will  be  applied  by  us  In  this 
case. 

[2]  In  this  connection  we  find  that  our 
statutes  relating  to  the  estates  of  decedents 
contain  nothing  Inconsistent  with  such  rule. 
We  will  state  the  substance  of  the  articles 
deemed  material,  and  then  discuss  the  ques- 
tion whether  tlie  order  approving  Bass'  claim 
was  such  a  one  as  made  the  executrix  lia- 
ble to  garnishm»it  Article  3435  requires 
claims  to  be  presented  within  12  months,  or 
payment  thereof  will  l>e  postx>oned  until  aft- 
er those  presented  within  that  time.  Article 
3436  requires  claims  for  funeral  expenses 
and  those  of  the  last  sickness  to  be  present- 
ed within  60  days,  or  else  property  set  apart 
as  exempt  or  for  allowances  made  the  widow 
and  minor  children  will  not  be  liable  for  the 
payment  thereof.  Article  3446  provides  that 
all  claims  allowed  by  the  executor  or  ad- 
ministrator shall  be  acted  upon  by  the  court 
at  a  regular  term,  and  either  approved  In 
whole  or  in  part  or  rejected,  and  shall  at 
the  same  time  be  classified.  Article  3447 
provides  that,  when  the  court  lias  passed  up- 
on a  claim,  its  action  shall  be  entered  upon 
the  claim  docket  and  Indorsed  on  the  claim, 
together  with  the  classlflcation.  Article 
3462  provides  that  such  action  of  the  court 
shall  have  the  force  and  effect  of  a  final 
judgment,  from  which  an  appeal  may  be  tak- 
en. Article  3458  defines  the  classes  of  claims. 
The  first  class  comprises  claims  for  funeral 
expenses  and  those  of  the  last  lllneas,  while 
the  second  class  comprises  expenses  of  ad- 
ministration and  those  incurred  in  the  pres- 
ervation, safe-keeping,  and  management  of 
the  estate.  The  other  classes  need  not  be 
mentioned.  Article  3459  provides  that,  when 
there  Is  a  deficiency  of  assets  to  pay  all 
claims  of  the  same  class,  they  shall  be  paid 
pro  rata;  and  no  execntor  or  administrator 
shall  be  allowed  to  pay  any  dalms,  wheth- 
er the  estate  is  solvent  or  Insolvent,  except 
with  their  pro  rata  amonnt  of  the  funds  that 
have  come  to  hand.  Article  3460  provides 
that  executors  and  administrators,  whenever 
they  have  funds  In  their  hands,  shall  pay: 
(1)  The  first-class  dalms  presented  within 
60  days;  (2)  allowances  made  to  the  widow 
and  children  or  either;  and  (3)  second-class 
dalma  above  defined.    Artlde  8468  provides 
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tbat,  wheneTer  the  ezecntor  or  administra- 
tor has  funds  sufficient  to  pay  a  claim  or 
any  part  thereof,  and  fails  to  make  payment 
when  required  to  do  so  by  the  owner  of  the 
claim,  such  owner  may  obtain  an  order  di- 
recting such  payment  to  be  made,  upon  proof 
tbat  there  are  funds  which  should  be  paid 
thereon.  Article  3401  requires  the  executor 
or  administrator,  after  12  months  to  file  an 
exhibit  setting  forth  a  list  of  all  claims  pre- 
sented within  12  months,  specifying  those 
allowed  by  him  and  those  rejected,  and  the 
date  of  their  rejection,  also  those  sued  upon, 
and  shall  state  the  condition  of  the  suit,  al- 
so setting  forth  fuUy  the  condition  of  the 
estate.    Article  3466  reads  as  follows: 

"Upon  the  return  of  such  exhibit,  if  it  shall 
appear  therefrom,  or  from  any  other  evidence, 
that  the  estate  is  solvent,  taking  into  considera- 
tion as  well  the  claims  presented  before  the  ex- 
piration of  twelve  months  from  said  granting  of 
letters  testamentary  or  of  administration  on 
which  suit  has  been,  or  can  yet  be,  instituted, 
as  those  so  presented,  allowed  and  approved, 
or  established  by  judgment,  and  that  the  execu- 
tor or  administrator  tias  in  his  hands  sufficient 
funds  for  the  payment  of  all  the  aforesaid 
claims,  it  shall  be  the  duty  of  the  county  judge 
to  order  immediate  payment  to  be  made  of  all 
claims  allowed  and  approved  or  established  by 
judgment." 

Article  3467  provides  that,  if  the  fnnds  oa 
band  are  not  sufficient  for  the  payment  of  all 
the  claims,  or  if  the  estate  be  insolvent,  the 
court  shall  order  the  fnnds  to  be  applied  to 
the  payment  of  all  claims  having  a  prefer- 
ence. In  the  order  of  their  priority,  if  they  or 
any  of  tbem  be  still  unpaid,  and  then  pro 
rata  to  the  payment  of  the  other  claims.  Ar- 
ticle 8470  provides  that  in  all  cases  where  an 
order  shall  be  made  by  any  county  judge, 
under  the  provisions  of  title  62,  for  as  execu- 
tor or  administrator  to  pay  over  money  to 
any  person,  and  such  payment  is  not  made 
when  demanded,  such  executor  or  administra- 
tor shall  be  liable  on  his  official  bond  for 
damages  at  the  rate  of  6  per  cent  a  month 
for  every  month  he  shall  neglect  payment 

It  appears  from  the  articles  of  the  statutes 
referred  to  that  claims  of  the  first  class  pre- 
sented within  60  days  may  be  paid  at  the  end 
of  that  time,  and  should  be  paid  then  If  there 
are  sufficient  funds  on  hand ;  that  claims  of 
the  first  class  presented  after  60  days  fall 
Into  a  class  subordinate  to  allowances  to  the 
widow  and  minor  children,  but  still  having 
preference  over  claims  of  inferior  grade.  If 
filed  within  12  months ;  that  all  other  claims 
must  be  filed  within  12  mouths  in  order  to 
be  entitled  to  payment  according  to  classifica- 
tion. There  Is  no  proTision  made  for  pay- 
ment under  order  of  court  until  after  12 
mcmths,  althongh  it  is  contemplated  that  the 
executor  or  administrator  will  pay  the  first- 
class  claims  filed  within  60  days  as  soon  as 
he  has  sufficient  funds  on  hand  without  an 
order  of  court  directing  such  payment  The 
court  is  required  to  make  an  order  allowing 
or  rejecting  each  claim,  and  classifying 
those  allowed.    This  order  la  aoted  <«  the 


claim  docket  and  on  the  claim,  trat  it  is  not 
contemplated  that  It  shall  be  entered  in  the 
minutes.  After  the  12  months  have  expired 
and  the  exhibit  has  been  filed  the  court  makes 
an  order  directing  the  payment  of  dalms, 
which  order  is  entered  on  the  minutes.  This 
order  is  made  In  contemplation  of  the  funds 
on  hand,  and  when  it  is  made  the  claimants 
are  Entitled  to  their  money,  and.  If  not  paid, 
can  sue  on  the  bond  for  a  penalty,  and  the 
money  due  them. 

The  order  made  in  favor  of  C.  L.  Bass  was 
entered  on  the  minutes,  but  it  is  evident  It 
was  merely  an  order  allowing  and  classifying 
a  claim,  and  that  it  did  not  require  the  im- 
mediate payment  of  the  amount;  for  It  pro- 
vides that  it  is  to  be  paid  out  of  any  funds 
available  and  that  may  become  available 
for  the  purpose.  Instead  of  indorsing  on  the 
claim  docket  and  on  the  claim  the  action  of 
the  court,  it  was  entered  as  an  order  or  judg- 
ment, but  it  is  clear  that  It  was  not  such  an 
order  as  would  subject  the  executrix  to  suit 
on  her  bond  for  failure  to  pay  at  once.  The 
provision  that  the  sum  is  to  be  paid  out  of 
any  funds  available  or  that  may  become 
available  has  no  place  in  an  order  allowing 
a  claim,  and  may  be  treated  as  surplusage; 
for  the  statutes  provide  the  course  to  be  pur- 
sued and  the  rights  of  the  parties  whose 
claims  are  allowed.-  It  cannot  be  contended 
that  the  order  constitutes  a  judgment  direct- 
ing the  payment  of  money  under  article  3466 
as  well  as  an  order  allowing  and  dasslfying 
a  claim ;  for  it  falls  to  disclose  any  Intention 
to  enter  an  order  of  such  character  as  to  re- 
quire the  immediate  payment  of  the  money 
under  the  penalty  of  paying  6  per  cent  per 
month  as  damagea  The  court  did  not  make 
a  single  statement  which  Indicates  that  It 
had  examined  into  the  condition  of  the  estate 
and  determined  that  there  was  sufficient  mon- 
ey on  hand  to  pay  the  claim,  and  that  under 
the  law  such  money  was  required  to  be  ap- 
plied to  the  payment  thereol  We  do  not 
think  the  order  oould  be  aided  by  proof  oC 
the  drcumstances  under  which  it  was  made, 
but,  if  it  could,  the  allegations  in  the  contro- 
verting affidavit  fall  to  show  that  12  months 
bad  expired  from  the  date  at  granting  letters 
testamentary,  and  that  an  exhibit  had  been 
filed  showing  that  the  court  was  warranted 
in  ordering  the  money  paid  at  once.  Oa  the 
contrary,  the  allegations  only  show  that  the 
value  of  the  estete  Is  some  $60,000,  that 
plalntlfl  is  informed  and  beUeves  tbat  all 
first-class  claims  have  been  paid,  and  that  in 
due  course  Bass'  claim  will  be  paid,  and  that 
the  total  amount  of  second-class  claims,  be- 
sides that  of  Bass,  does  not  exceed  95fiOO. 

As  the  order  was  not  one  wUch  bad  the 
effect  of  making  the  executrix  liable  to  a  suit 
against  her  individually  for  failure  to  pay  at 
(«ce,  the  mle  approved  by  us  does  not  apply, 
and  the  judgment  must  be  affirmed,  unless  it 
is  the  law  that,  when  a  claim  has  been  allow- 
ed by  the  executrix  and  approved  by  the 
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court  It  can  be  reached  by  gandshment,  pro- 
vided It  la  alleged  and  prtoven  that  the  condi- 
tion of  the  estate  Is  such  that  It  is  certain  the 
claim  will  eventually  be  paid.  Such  a  rule 
woKiId  mean  that  whether  the  claim  was  sub- 
ject to  garnishment  dei)end8  npon  the  ded- 
slon  of  a  question  of  fact  in  each  case.  We 
are  sure  that  this  cannot  be  permitted;  for 
repreaentatlves  of  estates  of  decedents  wonld 
be  subjected  to  snlts  in  their  representative 
capacity  to  determine  whether  ultimately 
they  would  become  liable  Indiyidually,  and 
much  expense  would  be  Incurred  not  properly 
taxable  against  the  administrator  indlvldaal- 
ly,  nor  against  the  estate.  Besides,  a  <dalm 
not  at  once  payable  is  not  such  a  dalm  as 
our  garnishment  statutes  contemplate  may  be 
reached. 

The  trial  court  was  correct  In  sostalning 
the  demurrers. 

The  Judgment  Is  aflftrmed. 


OOODEIOH  et  al.  v.  WEST  LUMBBB  CO. 
et  aL     (No.  13.)  • 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

Oct  21,  1915.     On  Rehearing, 

Jan.  6,  1916.) 

1.  BouNDABiEs  ®=>37  —  Location  or  Link 
AND  CoRKEB  OF  Sub  VET  —  StranciEwcT  ot 

EVIDBNCB. 

In  trespass  to  try  title,  evidence  lieli  to 
ikow  the  location  of  the  northwest  comer  of 
a  certain  survey,  and  that  a  boundary  line 
■honid  run  north  43  degrees  east  from  such  cor- 
ner to  the  northeast  corner  of  the  survey,  un- 
less aireated. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |i  184r-194;   Dec  Dig.  <8s>37.] 

2.  EVISBRCB  «=»460— DE80BEPTI0N  OF  LAKI^— 

Call  oir  Stibvbt— Oonibol  by  Pabol  Evi- 
dence. 

Where  a  call  in  the  field  notes  of  a  survey 
makes  no  reference  to  objects  upon  the  ground 
indicating  tihe  footsteps  of  the  surveyor,  such 
eaU  cannot  be  controlled  by  parol  evidence  of 
the  existence  of  sueh  objecte,  except  in  actions 
to  correct  mistake;  but  the  rule  does  not  ap- 
ply when  the  evidence  of  facts  and  surrounding 
dmiiDStances,  extraneous  to  the  call,  is  simply 
in  aid  of  a  call  found  in  the  field  notes,  to  re- 
move an  ambiguity,  and  determine  which  of 
two  or  more  conflicting  calls  shall  prevail. 

[Bd.   Note.— B\)r  other   cases,   see   Evidence, 
Cent  Dig.  H  2115-2128;   Dec.  Dig.  «=>460.] 

3.  EvioEKOB  <8=»83— Description  of  Land— 
Pbesujcption  of  Mabkinq  of  Cobneb. 

It  will  be  presumed  that  a  surveyor  mark- 
ed a  comer  which  his  notes  state  he  established 
on  a  tree  locating  it 

_[Ed   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  1 106;  Dec;  Dig.  «=383.] 

4.  BouNOABixs  4=>38— Descbiption  of  Land 
— Etidkncb— BxiSTBNOx  OF  Beabinq  Tsexs 
— Pbbsomption. 

In  trespass  to  try  title,  where  nothing  was 
riwwn  to  arrest  the  established  northwest  line 
ef  a  survey  ov«r  lands  which  bad  been  cleared 
of  timber,  the  presumption  was  that  the  bear- 
ing trees  at  the  points  called  for  by  the  field 
notes  were  there  once,  ana,  even  in  their  ab- 


sence, the  boundaries  of  the  survey  would  be 
fixed  in  accordance  with  the  n(;tes. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  146-152;  Dec.  Dig.  <S=»33.] 

Appeal  from  District  Court,  Polk  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  Cornelia  G.  Good- 
rich and  others  against  the  West  Lumber 
Company  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.  Reversed,  and 
Judgment  rendered  for  plaintiffs. 

Crook,  Lwd,  Lawhon  &  Ney,  W.  D.  Gordon, 
and  Thos.  J.  Baten,  all  of  Beaumont,  and 
Campbell  te  Campbell,  of  Houston,  for  appel- 
lants. Hill  &  HUl  and  S.  H.  German,  all 
of  livingston,  and  Baker,  Botts,  Parker  & 
Garwood,  of  Houston,  for  appellees. 

BROOKE,  J.  This  Is  a  suit  in  trespass  to 
try  title,  filed  on  December  29,  1913,  by  Cor- 
nelia G.  Goodrich,  Mary  W.  Montgomery, 
Margaret  M.  Montgomery,  Edward  L.  Mont- 
gomery, Jr.,  Helen  M.  Krasicka,  and  Jeam 
Krasicka,  as  plaintiffs,  against  the  West 
Lumber  Company,  P.  R.  Roe,  J.  W.  Cochran 
&  Co.,  J.  W.  Cochran,  Alice  Cochran,  W.  B. 
Ck>chran,  and  Arthur  L  Blessing,  as  defend- 
ants. The  suit  was  for  the  recovery  of  four 
leagues  of  land  in  Polk  county,  granted  to 
Augustine  Vlesca  by  the  government  of  Coa- 
bulla  and  Texas  in  1833,  and  for  the  value 
of  timber  cut  by  defendants  on  a  portion  of 
said  four  leagues  of  land  alleged  to  con- 
tain 2,027  acres,  more  or  less.  The  land  sued 
for  Is  described  as  follows: 

Situated  in  the  county  of  Polk  and  said  state 
of  Texas,  on  the  east  bank  of  Trinity  river,  be- 
ginning on  said  bank  of  said  river  above  ihe 
old  Coashatta  Indian  village  at  pecan  14  inches 
in  diameter,  and  it  stands  on  a  line  200  varas 
from  the  bank  of  the  river  Trinita',  and  is  to 
the  north  23  degrees  east  3  varas  from  another 

gecan  18  inches  in  diameter,  and  to  the  north 
2  degrees  west  4^  varas  from  a  hackberry  24 
inches  diameter,  and  to  the  south  71  degrees 
west  1  vara  from  another  hackberry  9  inches 
diameter,   and   also  marked   an  elm  12  inches 
diameter,  and  it  stands  to  the  north  68  degrees 
west  100  varas  from  the  above  described  cor- 
ner, being  the  first  landmark ;    thence  north  43 
degrees  east  16,833  varas  to  a  white  oak  15 
inches  diameter,  and  it  stands  to  the  north  16 
degrees  west  4  varas  from  another  white  oak, 
and  to  the  north  5  degrees  east  3  varas  from 
an  ash  12  inches  in  diameter,  and  to  the  south 
76  degrees  east  9  varas  from  a  white  oak  15 
inches   diameter,   being   the   second   landmark; 
thence  south  47  degrees  east  7,500  varas  to  an 
oak  4  inches  in  diameter,   being  to  the  north 
84  degrees  east  11  varas  from  another  oak  12 
inches  in  diameter,  and  to  the  north  84  degrees 
west  10  varas  from  another  oak  9  inches  in 
diameter,    being    the    third    landmark;     thence 
south  43  degrees  west  10,830  varas  to  an  o«h 
4  inches  in  diameter  on  the  east  m^gin  of  the 
aforesaid  river,  and  it  extends  to  the  north  63 
degrees  west  7%   varas   from    a   sycamore   36 
inches  in  diameter,  and  to  the  north  20  degrees 
31  minutes  west  16  varas  distant  from  a  sugar 
tree  14  inches  in  diameter,  and  to  the  north  21 
degrees  30  minutes  west  at  24  varas  distance 
from  an  ehn  24  hiches  in   diameter,   and   also 
stands  to  the  north  68  degrees  east  13  varas 


^sFor  other  cases  les  ium  topic  and  KBT-NUUBER  la  All  Ksy-Numbered  Dlgesta  and  Indaxm 
■Application  tor  writ  ot  error  pendlnB  in  Supreme  Court 
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from  a  sycamore  24  inches  in  diameter,  being 
the  north  and  last  landmark  of  this  survey; 
and  thence  following  the  meanders  of  the  afore- 
said river  up  to  the  beginning  point,  contain- 
ing four  leagues  of  land,  or  an  area  of  100,000,- 
000  square  varas,  and  being  part  and  parcel 
of  eleven  leagues  of  land  granted  to  Augustine 
Viesca  by  the  government  of  CJoabuila  and 
Texas. 

Upon  the  trial  the  plaintiffs  in  open  court 
dismissed  their  suit  as  to  the  defendant  Ar- 
thur L.  Blessing.  There  was  also  filed  the 
foUovring  agreement: 

"It  is  agreed  that  this  is  a  boundary  case, 
involving  the  true  location  of  the  lines  of  what 
is  known  as  the  A.  Viesca  four-league  grant, 
situated  in  Polk  county,  Tex.  The  t>laintiffs  as- 
sert no  claim  to  any  part  of  this  grant  lying 
west  or  southwest  of  the  line  described  as  fol- 
lows: Beginning  at  the  southeast  comer  of  J. 
S.  Garner  league,  in  Polk  county,  Tex.,  the  same 
being  also  the  southeast  corner  of  a  38-acre  tract 
of  land  owned  by  the  defendant  West  Lumber 
Company  out  of  said  Garner  league;  thence 
north  40  degrees  west  with  the  east  line  of  said 
Gamer  league  2,400  varas  to  the  most  north- 
ern corner  of  said  Garner  league ;  thence  south 
41  degrees  west  with  the  said  Gamer  upper  line 
385  varas  to  the  southeast  comer  of  a  lOO-ncre 
survey  owned  by  the  defendant  West  Lumber 
Company,  known  as  the  C.  D,  Martin  survey; 
thence  north  47  degrees  west,  at  1,128  varas 
across  the  Livingston  and  Patrick  Ferry  road, 
1,079  varas  Tempo  creek,  2,800  varas  Tempo 
creek,  about  6,093  varas  in  all,  to  a  stake  m 
which  a  red  oak  bears  south  10  degrees  west 
3  varar,  a  pine  stump  36  inches  in  diameter 
bears  south  81  degrees  east  4.3  varas  marked  X ; 
thence  south  43  degrees  west  765  varas  to  the 
north  corner  of  a  75-acre  survey,  made  for  Mrs. 
Sarah  M.  Smith,  a  stake  from  which  a  l&-inch 
sweet  gum  bears  south  60  degrees  west  9  varas, 
a  pine  8  inches  in  diameter  bears  north  86  de- 
grees east  lO  varas;  thence  north  47  degrees 
west  to  the  upper  line  of  said  Viesca  four-league 
grant,  wherever  the  same  may  he  located. 

"The  plaintifFs  own  all  of  said  Viesca  four- 
league  grant,  if  any,  lying  east  and  north  and 
northeast  of  the  line  above  described.  The  de- 
fendants own  all  of  said  Viesca  survey  lying 
west  or  southwest  of  the  above-described  line. 
The  defendants,  in  addition,  own  the  following 
surveys,  all  of  which  is  junior  in  point  of  loca- 
tion to  the  A.  Viesca  four-league  grant,  and  de- 
fendants' title  to  said  surveys  is  junior  to  any 
part  of  said  land  found  to  be  within  the  bound- 
aries of  A.  Viesca  four-league  grnnt;  said  sur- 
veys of  land  being  as  follows:  Geo.  W.  Miles, 
one-third  of  n  league;  D.  W.  Smith,  one-third 
of  a  leajTue ;  Wm.  White,  one-third  of  a  league ; 
W.  C.  Hicks  survey  of  840  acres,  which  survey 
contains  522^^  acres,  patented  to  L.  C.  McMick- 
en,  assignee  of  Buffalo  Bayou,  Brazos  &  Colo- 
rado Railway  Company;  I.  F.  Haynes  100- 
acre  survey,  816%  acres  patented  to  L.  S.  Mc- 
Micken,  assiirnee  of  Buffalo  Bayou,  Brazos  & 
Colorado  Railway  Company;  survey  of  68.^ 
acres  patented  to  P.  R.  Rowe. 

"This  agreement  is  made  without  prejudice 
to  the  questions  of  limitntion  pleaded  by  the  de- 
fendants, or  any  questions  of  warranty  that 
may  be  involved  in  this  case." 

During  tlie  progress  of  the  trial  the  fol- 
lowing agreement  was  entered  of  record: 

"It  is  agreed  by  and  between  the  plaintiffs  and 
defendants  J.  W.  Cochran  &  Co.,  J.  W.  Coch- 
ran, W.  B.  Cochran,  Alice  Cochran,  and  P.  R. 
Roe  that  judgment  shall  be  entered  in  the  above 
entitled  and  numbered  cause  that  these  defend- 
ants have  judgment  for  the  lands  described  in 
their  respective  answers,  excepts  the  60  acres  in 
the  most  eastern  comer  of  the  Buffalo  Bayou, 


Brasos  &  Colorado  Railway  Company  survey  of 
316%  acres,  which  60  acres  was  conveyed  by  the 
defendants  J.  W.  Cochran  &  Co.,  J.  W.  Cochran, 
W.  B.  Cochran,  and  Alice  Cochran  to  Mrs. 
Kmmeline  D.  Taylor  and  M.  M.  French  by  deed 
dated  October  10,  1903,  and  which  is  of  rec- 
ord in  Volume  21,  pages  522  to  524,  of  the 
Deed  Records  of  Polk  county,  Tex.,  and  it  is 
further  agreed  that  these  defendants  recover  of 
plaintiffB  all  costs  incurred  by  reason  of  their 
being  made  parties  herein.  This  December  16, 
1914." 

There  was  some  controTergy,  real  or  ap- 
parent, as  to  the  beginning  comer  of  the 
four-league  grant,  and  also  apparent  dispute 
as  to  the  location  of  the  first  line  called  for 
in  the  grant,  which  was  the  north  line,  or 
northwest  line,  running  from  the  river  out  to 
wliat  la  referred  to  In  this  record  as  the 
"holly  corner."  All  of  the  comer  trees  and 
hearing  trees  have  disappeared.  It  was  the 
contention  of  the  plalntUb  that  such  comer 
trees  and  bearing  trees  should  be  presumed 
to  have  been  located  at  the  distances  called 
for  In  the  grant  The  field  notes  of  the  orig- 
inal grant  called  for  the  north  line  running 
north  43  degrees  east  15,833  varas  from  the 
pecan,  which  Is  a  line  and  bearing  tree  at 
beginning  corner,  to  a  white  oak  15  inches  In 
diameter  standing  to  the  north  16  degrees 
west  4  varas  from  another  white  oak,  and  to 
the  north  6  degrees  east  3  varas  from  an  ash 
12  Inches  in  diameter,  and  from  a  white  oak 
to  the  south  76  degrees  east  9  varas  15  Inches 
in  diameter,  the  second  landmark.  But  the 
defendants  contend  that  said  comer  was  not 
in  fact  located  at  15,833  varas  from  said  bear- 
ing tree,  but  at  14,670  varas  from  the  place 
of  beginning,  and  at  a  place  called  in  this 
record  the  "holly  corner."  The  defendants 
introduced  evidence  of  an  old  marked  line 
running  off  from  the  point  referred  to  In  the 
record  as  the  "holly  c<H-ner,"  and  running 
south  47  degrees  east  from  said  place,  and 
they  relied  upon  this,  among  other  things,  to 
arrest  the  call  for  distance  as  given  in  the 
original  grant,  and  assert  that  the  old  line 
referred  to  was  the  east  line  of  the  original 
grant  The  plaintiffs  contend  that  the  four 
leagues  should  be  located  according  to  course 
and  distance  called  for  In  the  original  grant 
If  the  four-league  grant  should  be  located 
by  course  and  distance  called  for  In  the  orig- 
inal field  notes,  the  plaintiffs  would  be  en- 
titled to  recover  against  the  defendant  West 
Lumber  Company  all  of  the  junior  survey. 
Buffalo  Bayou,  Brazos  &  Colorado  Railway 
Company,  comprising  522i^  acres;  also  all  of 
the  Isaac  F.  Haynes,  Jr.,  survey,  comprising 
160  acres ;  also  the  G.  W.  Smith,  Jr.,  survey 
of  170  acres ;  also  the  Wm.  White  survey  of 
1G3.8  acres,  and  the  W.  O.  Ificks,  Jr.,  survey 
of  106  acres,  and  the  G.  W.  Miles  survey  of 
34  acres. 

The  following  sketch  shows  the  location  of 
the  land  and  the  extent  and  amount  of  each 
junior  survey  in  conflict  with  the  Viesca 
four-league  grant  when  located  according  to 
course  and  distance  called  for: 


Digitized  by 


Google 


^IvQ 


GOODRICH  T.  WBST  LUMBXR  00. 


843 


Digitized  by 


Google 


344 


182  SOUTHWESTBBM  BBPORTSB 


(Tex. 


The  case  was  submitted  to  tbe  Jury  by 
general  charge  of  the  court,  special  issues  not 
haTlng  been  requested,  and  the  jury  returned 
a  verdict  for  the  defendant  West  Lomber 
Company,  and  Judgment  was  entered  thereon 
that  the  West  Lumber  Company  recover 
against  the  plaintUTs  all  of  the  land  in  con- 
troversy and  that  the  plaintifts  recover  noth- 
ing by  their  suit  Plaintiffs  duly  excepted  to 
the  change  of  the  court  In  many  particulars, 
presented  their  special  charges,  and  timely 
filed  their  motion  for  new  trial,  pointing 
out  errors  which  they  say  were  committed 
upon  the  trial  of  the  case,  and  which  said  mo- 
tion for  new  trial  was  by  the  court  overruled. 
Plaintiffs  duly  excepted  to  said  action  of  the 
court,  perfected  their  appeal,  and  tbe  case  is 
now  before  us  for  diqiosition. 

Our  first  Inquiry  will  be  whether  It  is 
shown  there  is  a  real  dispute  with  reference 
to  the  location  of  the  beginning  comer,  and 
with  reference  also  to  the  north  or  northwest 
line  of  this  league.  There  are  no  bearing  trees 
to  be  found  now  standing  where  the  appel- 
lants dalm  the  beginning  comer  of  this  grant 
to  be.  Appellants  say  that  the  beginning 
comer  should  be  and  Is  on  the  bank  of  the 
river  and  In  what  is  known  as  tbe  Scar- 
borough field,  which  said  field  Is  cleared  and 
cultivated,  and  continues  along  the  line  of 
what  appellants  dalm  is  tbe  north  line  of 
this  grant,  tor  a  distance  of  about  2,000 
varas,  and  in  all  of  that  distance  It  being 
(as  said)  through  cleared  and  cultivated  land, 
and  there  are  no  objects  on  the  ground  to 
Identify  the  place  where  appellants  claim  said 
north  line  to  be.  Appellants  say  that  they 
have  establjlshed  the  beginning  corner  x>t 
this  grant  and  the  northwest  Une  of  same  by 
the  uncontroverted  evidence  submitted  on  the 
trial,  and  by  the  admissions  of  appellees  In 
their  pleadings  in  court  below,  and  cite  us  to 
the  following  testimony  produced  upon  the 
trial  of  this  case  in  support  of  their  con- 
tention: 

They  say  that  appellees  In  their  second 
amended  original  answer  and  cross-bUl  used 
the  following  language: 

"The  Minter  northwest  Une,  as  shown  by  the 
Minter  plat,  is  the  northwest  line  of  the  A. 
Viesca  four-league  grant,  and  well  marked  on 
the  ground." 

They  say,  further,  that  the  Minter  plat  in- 
troduced by  appellees  fixes  the  beginning 
comer  on  the  Trinity  river,  and  the  north- 
west line  of  the  Viesca  grant  precisely  as 
claimed  by  the  appellants  in  this  suit;  the 
only  difference  being  that  Minter  stopped  at 
what  is  designated  the  "holly  corner."  It 
is  claimed  that  the  West  Lumber  Company, 
appellee  herein,  holds  directly  under  Wm. 
Carlisle  &  Co.,  and  that  Wm.  Carlisle  & 
Co.  hold  directly  tinder  the  appellants  In  this 
suit  by  their  deed  a  large  portion  of  this 
Viesca  grant,  and  that  in  this  deed,  under 
which  the  West  Lumber  Company,  i^pellee, 
claims  title,  the  same   boundary  lines  are 


called  for  as  contended  by  appellants;  that 
in  said  field  notes  the  northwest  boundary 
line  of  said  Viesca  grant  Is  called  for,  and 
that  the  next  call  starts  south  43  degrees 
west  with  the  said  Viesca  line  621  varas  to 
the  comer  made  for  I.  Jackson.  The  appel- 
lants also  contend  that  in  the  West  Lumber 
Company's  answer  It  is  alleged  as  follows: 

"Defendant  further  alleges  that  tbe  lands  own> 
ed  by  defendant  West  Lumber  Company  are 
described  by  reference,  first,  as  all  the  lands  de- 
scribed in  the  deed  of  Cornelia  G.  Goodrich  and 
others,  and  that  by  the  allegations  then  made 
this  deed  was  intended  to  and  did  convey  to 
Wm.  Carlisle  &  Co.  aU  of  the  lands  at  that 
time  owned  by  the  grantor  on  the  Viesca  four- 
league  grant,  whether  expressed  in  said  deed  or 
not,  and  that  all  of  the  lands  on  the  Viesca  four- 
league  grant  owned  by  the  plaintiffs  in  this 
suit,  or  Dy  any  other  through  whom  they  eUlm, 
as  shown  by  the  plat  made  by  Civil  Engineer 
Minter  for  Wm.  M,  Goodrich,  deceased,  for 
plaintifEs  in  this  suit,  or  those  under  whom  they 
claim." 

And  it  was  also  alleged  by  the  appellees 
that  these  identical  lands  described  by 
metes  and  bounds  in  the  Goodrich  deed  to 
Carlisle  had  by  deed  been  conveyed  by  the 
Goodrich  heirs,  and  that  the  defendant  in 
this  suit  was  the  owner  of  said  land.  Thus 
appellants  contend  that  the  West  Lumber 
Company  afilrmatlvely  pleaded  the  boundary 
lines  of  the  Viesca  grant,  and  its  location  pre- 
cisely as  claimed  by  the  appellants,  the  only 
difference  being  as  to  whether  the  Goodrich 
heirs  did  convey  all  of  their  land  in  the 
Viesca  grant,  and  that  If  the  line  running 
out  from  the  river  north  43  degrees  east  is 
required  to  be  stopped  at  what  Is  known 
as  the  "holly  corner,"  instead  of  going  to  its 
f uU  limit,  then  tbe  '  plaintiffs  bad  conveyed 
th^r  land  to  the  defendant  through  the  deed 
to  Carlisle  &  Co.  Tbe  appellants  claimed 
farther  that  the  contention  resolved  itself 
into  a  question,  not  where  the  Viesca  grant 
lay,  and  not  where  its  northwest  boundary 
line  actually  was,  and  not  where  its  begin- 
ning corner  on  the  river  was,  for  they  claim* 
ed  that  these  were  admitted  in  the  pleadings, 
and  were  undisputed  by  any  litigant  in  the 
case;  but  they  say  that  the  question  raised 
and  the  issue  litigated  was  whether  that 
line  from  the  Trinity  river  north  43  degrees 
east  should  run  out  its  complement  or  stop 
at  what  is  known  as  the  "holly  corner,"  and 
they  refer  to  tbe  agreement  which  has  been 
heretofore  set  out  in  support  of  their  con- 
tention. 

Appellants  further  say:  That,  in  addition 
to  the  allegations  of  tbe  West  Lumber  Com- 
pany's answer  to  the  suit  above  set  out, 
there  were  a  number  of  exhibits  describing 
by  metes  and  bounds  certain  surveys  of  land 
npon  and  adjacent  to  tbe  Viesca  grant,  and 
calling  for  its  boundary  lines.  That  the 
West  Lumber  Company  alleged  that  it  claim- 
ed under  the  boundary  specified  in  these  ex- 
hibits. That  Exhibit  C,  in  describing  the 
Beasley  land,  and  the  Gamer  conflicting  sur- 
vey with  the  Viesca,  expressly  says: 
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"The  above  two  tracta  of  land  set  aside  to  F. 
A.  Garner  and  others  by  decree  of  the  United 
States  Circuit  Court  at  Galveston  in  cause  1003, 
Wm.  M.  Goodrich,  Deceased,  Revived  in  the 
Kame  of  Cornelia  O.  Goodrich,  Ebcecutriz,  v.  F. 
A.  Garner  and  Othera" 

And  £xtalblt  J  reads: 

"Part  of  the  four-league  grant  of  Augustine 
Viesca  eleren-league  grant" 
— then  describing  the  beginning  comer  to  be 
on  the  east  bank  of  the  Trinity  river,  be- 
tween the  Goodrich  and  Gamer  surveys. 
And  they  claim  that  said  Bzliiblt  J  expressly 
calls  for  and  identlflea  the  northwest  bound- 
ary line  of  the  said  Viesca  grant,  and  tliat 
the  beginning  corner  on  the  river  is  in  Scar- 
borough's field,  that  Scarborough  got  bis  deed 
from  a  man  named  Poitevent  in  1S02,  and 
that  the  first  descriptive  call  is: 

"Also  one  other  tract  from  off  the  A.  Viesca 
tract,  situated  in  Polk  county,  Texas,  beginning 
at  the  northwest  corner  of  said  grant,  on  the 
east  bank  of  the  Trinity  river,  thence  north  43 
degrees  east  with  the  northwest  line  of  said 
grant,"  etc 

— and .  that   Poltevent   got  this  land  from 
Goodrich  in  1876,  and  the  first  call  is: 

"Beginning  at  the  northwest  corner  of  the 
four-league  section  of  the  said  Viesca  eleven- 
league  grant."  etc. 

.We  confess  that  the  contention  of  appel- 
lants seems  to  be  borne  out  by  the  record, 
and  In  addition  thereto  the  testimony  of  J. 
W.  Cochran,  one  of  the  appellants'  witnesses, 
only  a  part  of  the  same  being  set  out,  is  as 
follows: 

"I  own  a  part  of  the  A  Viesca  four-league 
grant.  I  own  a  part  of  the  Scarborough,  Jen- 
nings tract,  George  Davis  tract,  as  I  call  it,  and 
a  part  of  the  Garner.  Mr.  Scarborough  is  the 
man  who  bought  it  about  40  years  ago  from 
Mr.  Poltevent,  and  he  lived  on  this  land  until 
be  died,  3  or  4  years  ago.  He  stayed  there 
somewhere  about  35  to  40  years.  Mr.  Scarbor- 
ough bought  that  land  from  June  Poltevent. 
mils  north  line  of  the  Viesca  is  supposed  to  run 
through  the  Scarborough  field  some  place,  and 
that  north  line  crosses  Mill  Lake  bayou  some- 
■where  northeast  of  my  farm.  Mill  Lake  bayou 
is  about  2,000  varas,  possibly  more,  northeast 
of  the  river  there.  It  is  2,000  varas  from  the 
river  to  where  the  north  line  of  this  land  crosses 
Mill  Lake  bayou,  and  that  north  line  has  the 
old  bearing  trees  on  it.  As  to  whether  that  old 
line  I  am  talkini^  about  comes  right  through 
there:  Well,  the  fine  I  told  yon  had  the  blazes 
on  it  comes  through  the  field,  or  near  the  field. 
As  to  whether  It  comes  down  and  corners  on 
the  river:  Well,  I  don't  know  where  it  comes 
to ;  if  it  come  down  to  the  bend,  and  strikes  the 
river  about  Geneva  bend,  it  would.  If  it  didn't 
change  its  course,  it  would  strike  the  river  at  or 
near  Geneva  bend.  It  would  go  through  the 
Scarborough  field.  I  guess  it  will  cross  Mill 
liske  bayou  about  2,000  varas,  or  possibly  more, 
from  the  river.  I  have  followed  this  line  out 
as  far  as  my  land  goes,  and  it  goes  to  Mill 
Lake." 

li.  V.  Sloan's  testimony  was  as  follows: 
That  be  and  one  of  defendants' .  witnesses 
named  Garvey  went  on  the  land  to  locate 
the  lines,  and  they  found  the  northwest  line 
of  the  Viesca,  and  ran  It  according  to 
course  and  distance  called  for  In  the  field 
notes  back  from  what  Is  called  the  "holly 
com«"  to  the  river.     And  Sloan  says  he 


found  the  usual  marks  that  are  marked  in 
the  woods  on  old  land  lines,  and  they  were 
old  marks.    Continuing  he  said: 

"I  continued  that  course  until  I  arrived  at  the 
river.  After  crossing  Mill  Lake  bayou  we  went 
to  Mr.  Scarborough's  field,  and,  of  course,  there 
was  no  Une  there,  as  that  was  all  cleared  land. 
Mr.  Scarborough  was  living  there — that  is,  just 
outside  the  four-league  grant — and  the  line  went 
through  his  field,  and  he  was  cultivating  both 
sides  of  this  line." 

Continuing  he  says:  « 

"I  went  right  through  the  Scarborough  field, 
which  was  cultivated  land,  and  wound  up  at  the 
bank  of  the  river.  My  recollection  is  there  was 
a  tree  we  found  there  at  that  time  with  an  X 
on  it ;  I  think  it  was  a  pecan  tree.  It  was,  as 
I  recall,  just  over  the  edge  of  the  bank,  about 
stood  say  5  or  6  feet  lower — that  is,  the  ground 
at  the  tree  6  or  6  feet  lower — from  the  top  of 
the  bank.  I  should  say  it  was  about  25  or  30 
feet  from  the  water's  edge.  Of  course,  now, 
we  did  not  make  any  measurements,  or  anything 
of  that  sort.  Mr,  Scarborough  was  living  there 
— that  is,  just  outside  of  the  four-league  grant — 
and  the  line  went  through  his  field,  and  he  was 
cultivating  both  sides  of  that  line.  I  don't  rec- 
ollect whether  he  claimed  to  be  the  owner  of  the 
land,  but  it  was  known  as  the  Scarborough 
field." 

Continuing  he  says: 

"At  that  time,  when  I  was  there  with  Mr. 
Garvey  [one  of  the  defendants'  witnesses],  and 
with  Mr.  Scarborough,  and  showed  Mr.  Scar- 
borough where  this  line,  the  point  where  the 
line,  strikes  the  bank  of  the  river,  Mr.  Scarbor- 
ough said  that  when  he  came  to  that  place, 
which  as  I  remember  had  been  some  20  years 
ago,  the  tree  called  for  in  the  field  notes — is  the 
way  he  put  it,  and  the  way  we  understood  it- 
stood  there  on  the  bank  of  the  river,  at  that 
point;  but  the  tree  that  was  this  tree  he  re- 
ferred to  had  fallen  down,  was  gone,  but  I 
think  there  was  a  mark  there  of  some  sort,  as  X 
remember," 

The  testimony  of  Mr.  Sloan  and  Mr.  Gar- 
vey shows  that  from  this  point  they  traced 
out  the  Viesca  line  according  to  calls  and 
distance,  finding  on  the  said  course  the  old 
marks  of  the  line.  Mir.  Garvey,  appellees' 
witness,  recounted  the  work  done  by  him 
when  he  located  these  lines  in  1900  for  Wm. 
Carlisle  &  Co.,  who  were  then  trading  for  the 
Goodrich  land,  and  Mr.  Garvey  uses  the  fol- 
lowing language : 

"In  1000  I  followed  this  line  that  I  took  to  be, 
and  that  I  now  swear  is,  the  original  line  of 
the  Viesca  grant  on  the  northwest,  and  I  traced 
that  line  out  from  the  river  14,400  and  some 
odd  varas." 

Dave  Green,  another  witness  for  appellees, 
testified  that  he  was  with  Garvey  in  1900 
when  he  ran  the  line  from  the  river  out  to 
what  Is  called  the  "holly  comer."    He  said: 

"I  followed  the  line  north  43  degrees  east 
from  down  about  Elbert  Smith's  place  up  to 
the  holly  corner.  We  followed  the  line  from  the 
bank  of  the  river  up  to  that  tree." 

Mr.  Oochran,  one  of  appellees'  witnesses, 
testified  that  he  had  known  the  Scarborough 
place  ever  since  he  could  recollect,  and  that 
he  could  safely  say  for  40  years;  that  there 
bad  been  no  appreciable  change  as  to  the 
river  at  the  Scarborough  house,  but  below 
the  house  there  has  been  a  considerable 
change. 
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"ni«re  is  a  high  bend  there,  and  there  baa 
been  no  change  for  the  35  or  40  years  since  I 
have  known  it.  Where  this  Yiesca  line  strikes 
the  river,  there  has  been  no  great  change  since 
I  have  known  it" 

A  great  many  maps  have  been  submitted 
to  the  court  from  the  land  office,  and  these 
maps  show  the  location  of  the  Yiesca  grant, 
and  its  relative  position  with  reference  to 
the  river  from  the  year  1841  down  to  the 
present  time,  and  they  locate  the  northwest 
Hue  as  being  at  the  place  contended  for  by 
the  appellants ;  tliat  is,  these  maps  all  show 
the  location  of  said  northwest  line  up  to  what 
is  known  as  the  "holly  corner,"  and  many  of 
them  show  a  continuati(m  of  the  line  from 
the  holly  corner.  Mr.  Omohundro,  a  civil 
engineer,  after  having  testified  that  he  went 
to  all  four  corners,  and  went  to  the  four  plac- 
es in  doing  bis  work  down  there  and  seeking 
to  run  the  lines  of  the  Yiesca  survey,  testi- 
fied that  at  none  of  those  four  points  did  he 
find  a  single  tree  that  is  called  for  in  the 
grant  He  says  he  did  not  find  a  single  ob- 
ject on  the  ground — ^that  is,  at  the  place 
where  these  corners  were  called  to  be — by 
wMch  this  grant  could  be  identified.  The 
only  thing  that  is  called  for  in  the  grant, 
with  reference  to  said  corners,  was  the  Trin- 
ity river.  He  then  further  testified  that  two 
of  these  comers  were  in  an  old  field,  one  on 
the  river  at  the  northwest  comer  (the  be- 
ginning point),  and  the  other  on  the  south 
line  in  the  southeast  comer.  Both  of  these 
were  la  an  old  field.  He  further  said  that 
the  ttmber  liad  been  cut  all  through  that 
coimtry  and  around  where  he  would  expect 
to  find  the  northeast  comer.  He  further  tes- 
tified that  in  ttiat  section  of  East  Texas,  in 
dealing  with  surveys  in  reference  to  Mexican 
grants  made  in  the  'SCs,  only  a  very  few  of 
the  original  bearing  trees  from  his  experi- 
ence coald  be  found.  He  further  testified 
that  he  ran  the  line  out  from  the  comer  on 
tlie  river  north  43  degrees  east  and — 
"I  found  old  Mexican  ground  marks  fore  and 
aft  Well,  I  found  one,  or  two,  or  three,  per- 
haps, that  I  judged  to  be  the  old  lines,  the  old- 
est that  I  saw  anywhere  else  in  this  country." 

Summarizing,  api>ellants  claim  that  they 
have  established  the  northwest  comer  of  the 
Yiesca  grant  and  the  northwest  line  of  the 
same  by  the  admissions  of  the  appellee  in  its 
pleadings,  by  the  calls  for  the  line  in  repeat- 
ed conveyances,  by  the  oath  of  Mr.  Garvey, 
appellees'  witness,  who  positively  swore  that 
it  is  the  line  of  the  Yiesca  grant,  by  the  orig- 
inal marks  on  the  line  found  by  Garrey,  by 
Green,  and  by  Cochran,  witnesses  for  ap- 
pellees, and  by  Sloan  and  Omohundro,  by  the 
records  of  the  general  land  office  from  the 
earliest  time  to  the  present  time,  and  by  the 
identification  of  the  spot  where  Scarborough 
said  the  original  pecan  tree  stood  when  be 
first  acquired  the  land. 

[1]  We  have  burdened  this  record  with 
copious  extracts  from  the  testimony  of  the 
various  witnesses,  and  used  and  adopted  the 


argument  in  appellants'  brief,  for  the  mr- 
pose  of  demonstrating  whether  or  not  there 
is  a  real  dispute  between  the  plaintiffs  and 
defendants  as  to  the  pcrfnt  of  beginning  and 
of  the  northwest  line  of  this  grant  up  to 
what  is  known  as  the  "hoUy  comer."  There 
is  no  testimony  in  the  record  which  discloses 
any  fact  which  would  lead  us  to  believe  that 
the  beginning  corner  of  said  league  and  the 
location  of  the  north  or  northwest  Iwundary 
line  of  the  league  was  and  is  not  now  at 
the  place  where  the  appellants  contend  same 
to  be ;  that  is  to  say,  that  the  north  or  north- 
west line  runs  up  to  what  is  known  as  the 
"holly  comer,"  and  In  our  Judgment  all  of 
the  testimony  which  is  available  does  show, 
or  tend  to  show,  that  the  line  began  at  a 
point  on  the  river,  the  pecan  being  on  the 
line,  at  a  point  200  varas  from  the  Trinity 
river,  and  that  said  tree  was  within  the  field 
of  Mr.  Scarborough,  who  is  now  dead,  and 
said  pecan  tree  was  standing  at  the  place 
called  for  in  the  grant,  but  has  since  fallen 
down,  and  is  not  now  to  be  found.  Therefore 
we  conclude  that  this  record  discloses  testi- 
mony which  shows  nmclusively  to  our  mind 
that  said  northwest  comer  of  the  Yiesca 
league  should  begin  at  the  point  in  Scar- 
borough's field  on  the  bank  of  the  Trinity 
river,  and  tliat  a  pecan  tree  formerly  stood  in 
the  line  which  was  called  for  in  the  field 
notes  of  the  original  surveyor,  and  that  said 
line  should  be  run  north  43  degrees  east  as 
is  found  upon  the  ground  by  old  marks  upon 
trees  after  you  pass  Mill's  Lelce  and  out  of 
the  clearing  of  Scarborough,  continuing  to  ' 
the  northeast  comer  of  said  survey  its  com- 
plement of  varos,  if  not  arrested. 

The  settlement  of  this  question  removes 
many  difficulties  in  the  further  adjudication 
of  tills  case,  for  after  we  have  a  definite 
beginning  point  and  have  a  definite  north  or 
northwest  line  ranning  in  a  definite  direc- 
tion, it  only  remains  to  be  decided  whether 
or  not  this  line  should  run  to  its  complement 
of  varas,  or  whether  It  was  arrested  before 
it  reached  15,833  varas. 

It  is  earnestly  contended  by  the  appellees, 
and  with  apparent  force,  that  if  the  begin- 
ning point  be  fixed  as  above  decided,  and  if 
the  northwest  Une  be  fixed  as  above,  there 
was  sufficient  testimony  upon  the  trial  of 
this  case  to  arrest  the  call  for  distance  in 
said  grant,  and  they  say  that  said  northwest 
line,  when  it  reached  what  Is  known  as  the 
"holly  comer,"  intersected  an  old  marked 
line  ranning  south  47  degrees  east  and  they 
claim  that  this  line  is  the  east  boundary  line 
of  the  Yiesca  grant,  and  they,  in  support  of 
their  contention,  introduced  a  great  mass  of 
testimony  with  reference  to  what  they  refer 
to  as  the  "holly  comer,"  and  the  old  line  run- 
ning south  47  degrees  east  apprcximately 
5,200  varas.  In  this  connection  it  is  not  dis- 
puted that  the  original  field  notes  do  not  at 
the  northeast  comer  of  the  grant  call  either 
for  a  holly  or  for  any  of  the  trees  near  what 
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is  known  as  the  "hoUy  earner,"  with  one  ap- 
parent exception — ^tbat  is,  as  to  their  distance 
and  kind,  and  variation — ^but  that  all  the 
nuuked  trees  at  what  is  known  as  the  "holly 
crater"  are  absent  from  the  calls  of  the 
original  field  notes,  as  set  out  for  the  said 
northeast  corner. 

Tliere  Is,  without  question,  an  old  marked 
line  running  from  what  is  Imown  as  the 
"holly  corner,"  and  designated  on  the  map  as 
"A,"  and  that  this  line  is  identified  with  rea- 
sonable certainty  to  have  been  made  many 
years  ago,  probably  nearly  as  old,  some  of  the 
marks  showing  as  much  as  50  years  ago; 
that  is  to  say,  there  are  a  few  marks  on 
this  old  line,  shown  to  have  been  marked 
on  the  trees,  showing  that  the  same  were 
made  many  years  ago,  tmt  this  old  line 
only  runs  from  what  is  called  the  "holly  cor- 
ner" 5,190  varas  to  a  place  known  to  be  and 
called  the  Beasley  southeast  comer,  and 
south  of  what  Is  known  as  the  Beasley  corner 
there  is  no  mark  or  evidence  of  any  old  line 
to  show  that  any  line  was  ever  traced  there- 
to. The  calls  in  the  original  field  notes  from 
the  northeast  comer  of  the  grant  call  to  run 
south  47  degrees  east  7,500  varas.  Therefore, 
if  this  old  Une,  as  contended  for  by  appellees, 
is  the  east  line  of  the  Viesca  survey.  It  Is  2,- 
310  varas  short.  Also  it  may  be  remarked 
in  this  connection  that  what  is  known  as  the 
Beasley  corner  does  not  correspond  in  any 
way  with  the  southeast  comer  called  for  in 
tbe  original  field  notes  of  the  Viesca  grant, 
dtlier  as  to  trees,  or  marks,  or  anything  that 
would  80  identify  It.  What  Is  Imown  aa  the 
"twlly  comer,"  and  thla  old  line  running 
south  47  degrees  east,  are  relied  upon  by  ap- 
pellees to  arrest  the  calls  for  distance  of  the 
northwest  line  of  this  survey.  There  is 
fonnd  npon  said  holly  the  name  "A.  Viesca," 
hut  the  testimony  shows  that  this  mark  or 
name  was  and  is  of  comparatively  recent 
date.  The  marks  on  tbe  holly  tree  do  not 
correspond  with  anything  called  for  as  Iden- 


tlflying  tbe  northeast  comer  of  tbe  league. 
It  Is  believed  that  the  holly  comer  was  made 
by  a  surveyor,  Minter,  In  platting  a  portion 
of  a  block  of  land  surveyed  by  him.  The 
Mary  Smith  survey  was  originally  located  on 
the  ground  where  the  two  Buffalo  Bayou, 
Brazos  &  Colorado  and  I.  F.  Hayncs  are  sit- 
uated on  the  map.  The  Smith  location  was 
floated,  and  the  Barco  afterwards  placed  on 
it,  and  that  was  also  floated  and  the  locations 
as  shown  on  the  map  were  then  made.  It 
may  be  said  that  the  Mary  Smith  was  locat- 
ed in  1838,  and  its  field  notes  call  for  the 
Beasley  southeast  comer.  We  append  to 
and  make  a  part  of  this  record  the  map  made 
by  Minter  of  his  survey,  perhaps  made  in 
the  year  1878. 

[2]  Tills  brings  us  to  the  question  as  to 
what  are  the  mles  of  law  that  should  be  ap- 
plied to  the  facts  of  this  case  In  determining 
the  issue  of  boundary.  It  seems  by  the  de- 
cisions of  our  courts  that  lines  and  bounda- 
ries cannot  be  construed  with  reference  to  ob- 
jects that  may  be  found  upon  the  ground, 
as  Indicating  the  footsteps  of  the  surveyor 
when  there  are  no  calls  In  tbe  grant  for 
such  objects.  A  brief  review  of  the  ded- 
sions  will  therefore  be  mada 

In  the  case  of  Railway  Co.  v.  Anderson, 
36  Tex.  Civ.  App.  121,  81  S.  W.  781,  the 
court  says: 

"The  descriptive  matter  offered  in  evidence  by 
the  appellant,  and  which  ia  relied  upon  to  con- 
trol the  express  description  stated  in  the  deed, 
is  not,  by  the  terms  of  the  right  of  way  deed, 
called  for  as  a  matter  of  description,  or  as  a 
part  of  the  field  notes  tending  to  identify  the 
land.  The  contention  is  that  the  footsteps  of  the 
surveyor  who  located  the  right  of  way  could  be 
found  at  places  other  than  that  called  for  in 
the  descriptive  matter  contained  in  the  deed,  and 
to  go  to  this  point  would  extend  the  right  of 
way  some  distance  further  north  than  2S  feet 
from  the  center  of  the  track.  The  difficulty  that 
lies  in  the  way  of  supporting  this  contention  Is 
that  the  objects  sought  to  be  established  by  the 
appellant  as  found  upon  the  ground,  as  indicat- 
ing the  boundaries  of  the  ri^t  of  way  according 
to  its  theory,  are  not  called  for  in  the  field 
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notes  of  the  deed  nnder  vhich  it  holds ;  and  in 
cases  of  this  character  the  rule  seems  to  be  well 
pstablishpd  that  lines  and  boundaries  cannot 
be  construed  with  reference  to  objects  that 
may  be  found  upon  the  ground  as  indicating  the 
footsteps  of  the  surveyor,  when  there  are  no 
calls  in  the  grant  for  such  objects.  Hamilton 
V.  Blackburn,  43  Tex.  Civ.  App.  153,  95  S.  W. 
1094;  Anderson  v.  Stamps,  19  Tex.  460;  Rat- 
liff  V.  Burleson,  7  Tex.  Civ.  App.  824,  26  S.  W. 
983,  26  S.  W.  1004.  and  eaaea  there  cited." 

In  Sloan  t.  King,  33  Tex.  Cly.  App.  637,  77 
S.  W.  48,  it  was  said: 

"Anderson  v.  Stamps,  supra.  Rest  y.  Donald, 
19  S.  W.  795,  and  Coleman  County  v.  Stewart, 
65  S.  W.  385,  and  like  cases,  announce  the  cor- 
rect doctrine  that  the  call  in  the  field  notes  of 
a  survey  cannot  be  controlled  by  parol  evidence 
of  the  existence  of  objects  which  are  not  called 
for,  that  the  boundaries  are  to  •be  determined 
and  extended  from  some  of  the  calls  of  the 
grant,  and  that  parol  evidence,  except  in  actions 
to  correct  mistaKe,  is  not  admissible  to  correct 
a  call.  But  this  rule  does  not  apply  when  the 
evidence  of  extraneous  facts  and  surrounding 
circumstances  is  simply  in  aid  of  a  call  found 
in  the  field  notes,  when  the  purpose  is  by  such 
evidence  to  remove  an  ambiguity,  and  to  deter- 
mine which  of  two  or  more  conflicting  calls  shall 
prevail.  This  is  made  apparent  in  the  case  of 
Booth  Y.  Upshur,  26  Tex.  71,  and  l>uren  v.  Pres- 
berry,  25  Tex.  517,  where,  in  each  case,  Ander- 
son Y.  Stamps  is  explained.  The  uncertainty  or 
ambiguity  in  the  calls  of  the  deed  from  Thaxton 
to  King  and  from  Thaxton  to  Hoover  did  not 
arise  upon  the  face  of  these  instruments,  but 
arises  when  the  effort  is  made  to  apply  them 
to  the  land  intended  to  be  conveyed.  In  ap- 
plying the  calls  contained  in  these  deeds,  it  is 
lound  that  the  call  for  the  northeast  comer  of 
Burvey  No.  64  confiicts  with  the  call  for  course 
and  distance  075  varas  north  57  degrees  east 
from  the  known  comer  200  varas  from  the  river. 
The  jury  adopted  the  last  call  as  the  correct  and 
controlling  one,  acting  evidently  upon  the  theory 
that  the  call  for  the  northeast  corner  of  survey 
No.  64  was  a  mistake,  and  we  have  no  doubt  as 
to  the  correctness  of  this  conclusion.  There  is 
no  evidence,  as  said  before,  that  Thaxton,  in  lo- 
cating and  surveying  the  land  intended  to  be 
surveyed,  ever  ran  the  line  from  the  comer 
200  varas  from  the  river  on  the  conrse  north 
40  degrees  east  to  the  northeast  corner  of  sur- 
vey No.  64,  and  there  established  a  corner  as 
contended  for  by  appellant;  bnt  there  is  evi- 
dence to  the  effect  that  from  the  comer  200 
Yaras  from  the  river  he  ran  a  line  and  marked 
the  same  on  the  course  north  57  degrees  east, 
and  established  a  comer  on  the  east  line  of 
survey  No.  64,  and,  such  being  the  case,  we  have 
evidence  of  his  footsteps  which  is  consistent  with 
the  call  in  the  grant,  and  which  may  be  consid- 
ered as  evidence  identifying  this  call,  and  giving 
to  it  a  superiority  over  the  call  for  the  northeast 
comer  of  survey  No.  64.  Oliver  Y.  Mahoney, 
61  Tex.  612." 

In  tbe  case  of  Jolinson  ▼.  Archibald,  78 
rex.  102,  14  S.  W.  266,  22  Am.  St  Rep.  27, 
the  court  uses  this  language: 

"If  the  calls  in  a  grant,  when  applied  to  the 
land,  correspond  with  each  other,  parol  evidence 
is  not  admissible  to  vary  them  by  showing  that 
in  point  of  fact  they  are  not  the  calls  of  the  sur- 
vey as  actually  made.  But  if,  when  so  applied, 
they  disclose  a  latent  ambiguity— that  is  to  say, 
if  they  conflict  with  each  other — then  extrinsic 
evidence  may  be  resorted  to  in  order  to  deter- 
mine the  conflict  and  show  the  land  actually 
intended  to  be  embraced  by  the  calls  of  the 
survey.  Certain  calls,  sudi  as  for  natural  ob- 
jects, marked  lines,  and  corners,  being  less  like- 
ly the  result  of  mistake,  in  the  absence  of  other 
evidence,  prevail  over  calls  for  course  and  dis- 
tance ;   out  tbe  survey  actually  made  is  in  legal 


contemplation  the  true  survey,  and  is  always 
competent  to  show  by  any  legal  evidence  where 
the  lines  were  in  fact  run  upon  the  ground.  It 
follows,  therefore,  that  whenever  the  evidence  is 
sufficient  to  induce  tbe  belief  that  the  mistake  is 
Id  the  call  for  natural  or  artificial  objects,  and 
not  in  the  call  for  conrse  or  distance,  the  latter 
will  prevail,  and  the  former  will  be  disregarded." 

We  find  this  doctrine  recognized  in  Oregg 
V.  Hill,  82  Tex.  405,  17  S.  W.  838;  Booth  v. 
Upshur,  26  Tex.  65 ;  Boon  v.  Hunter,  62  Tex. 
688;  I>uff  Y.  Moore,  68  Tex.  270,  4  S.  W.  530; 
UUy  Y,  Blum,  70  Tex.  710,  6  S.  W.  279;  OU- 
ver  Y.  Mahoney,  61  Tex.  612;  Jones  y.  An- 
drews, 62  Tex.  652;  Jones  y.  Burgett,  46 
Tex.  291;  Sbelton  v.  Bone,  6  S.  W.  225; 
Busk  Y.  Manghum,  14  Tex.  Civ.  An>.  621, 
37  S.  W.  459;  Castleman  v.  Pouton,  51  Tex. 
87;  Hubert  v.  Bartlett's  Heirs,  9  Tex.  103; 
Blgham  v.  McDowell,  69  Tex.  106,  7  S.  W. 
316;  Colonization  Ca  v.  Fllppen,  29  S.  W. 
813 ;  Arambula  v.  Sullivan,  80  Tex.  615, 16  S. 
W.  436;  Green  v.  Barnes,  0  Tex.  OlY.  App. 
660,  29  S.  W.  647. 

In  the  case  of  Sloan  y.  King,  supra,  con* 
tlnuing,  tbe  court  said: 

"In  many  of  the  cases  cited  conrse  and  dis- 
tance was  made  to  prevail  over  objects  found  up- 
on the  ground,  as  called  for  in  the  field  notes. 
This  upon  the  theory,  as  so  frequently  stated  in 
some  of  the  cases,  that  when  the  facts  and  sur- 
rounding circumstances  Indicate  that  course  and 
distance  is  the  most  reliable  of  the  two  calls,  and 
that  the  call  for  the  object  was  by  a  mistake, 
the  latter  will  be  made  to  yield  to  the  former." 

In  Hamilton  v.  Blackburn,  43  Tex.  ClT. 
App.  162,  95  S.  W.  1098,  it  Is  said: 

"There  being  no  evidence  of  any  uncertainty 
or  ambiguity  in  the  calls  of  the  chalk  deed,  it 
was  not  proper  to  consider,  in  establishing  the 
south  line  of  that  survey,  anything,  found  on 
the  ground  that  was  not  called  for  in  the  deed, 
as  indicating  the  actual  footsteps  of  the  survey- 
or. In  such  a  case  his  work  must  be  tested  by 
tbe  actual  calls  of  the  grant,  and  under  the 
authorities  cited,  and  in  view  of  the  rule  there 
stated,  we  are  clearly  of  the  opinion  that  there 
is  no  evidence  in  this  record  controlling  the  call 
in  the  Chalk  deed  for  course  and  distance  south 
of  the  Polk  survey,  and  that  the  verdict  of  the 
jury  to  the  contrary  was  not  supported  by  the 
evidence,  and  the  court  should  not  have  submit- 
ted that  issue  to  the  jury." 

In  tbe  case  of  Brodbent  y.  Carper,  supra, 
the  court  says: 

"It  is  held  that,  where  the  deed  calls  for  cer- 
tain well  known  and  established  objects,  such 
calls  will  not  be  controlled  by  objects  (bund 
upon  the  ground  as  indicating  the  footsteps  of 
the  surveyor,  •  •  *  when  not  called  for  in 
the  deed.'' 

In  the  case  of  Guill  y.  O'Bryan,  121  S.  W. 
593,  which  is  somewhat  like  the  Instant  case 
— ^that  is  to  say,  the  suit  was  brought  in 
ordinary  form  of  trespass  to  try  title,  but  by 
agreement  of  the  parties  the  controversy 
was  made  to  depend  on  the  true  location  of 
a  certain  boundary  line,  and  the  case  became 
one  of  boundary  strictly,  as  In  this  case — 
the  Sixth  Court  of  Civil  Appeals,  speaking 
through  Judge  Levy,  in  the  course  of  the 
opinion  in  that  case,  says: 

"It  is  a  settled  rule  of  law,  in  determining 
the  true  dividing  line  between  surveys,  as  in 
this  case,  that  if  prom  a  iefitnto  heginning  point 
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Gtalics  onn)  conrae  and  distance  alone  will  with 
reasonable  certainty  locate  and  identify  the  line, 
as  iu  this  case,  that  will  be  held  sufficient. 
Course  and  distance  will  control,^  then,  under 
the  surrounding  and  connecting  circumstances. 
They  are  the  most  certain  and  reliable  evidences 
of  the  true  locality  of  the  grant  [citing  Eobin- 
■on  ▼.  Doss,  63  Tex.  506].  Where  no  marked 
trees  are  <mi  the  ground  identified  by  the  'evi- 
dence as  those  of  the  grant,  as  in  this  case,  the 
tme  boundary  must  be  ascertained  by  course 
and  distance  given  in  the  patent  [citing  Jjudcett 
V.  Scruggs.  73  Tex.  519,  11  S.  W.  520]\  Wliere 
a  survey  nas  been  made  calling  for  the  southwest 
comer  and  northwest  comer  of  a  patented  sur- 
vey, as  in  this  case,  tlie  west  and  north  lines 
of  the  latter  survey  must  be  run  according  tothe 
courses  and  distances  laid  down  in  the  original 
field  notes,  and  cannot  be  varied  in  order  to 
reach  tree*  which  cannot  'be  clearly  identified  at 
the  original  ctrner,  ae  in  thit  ease  (italics  ours)" 
— citing  Williams  t.  Beckham,  6  Tex.  Civ.  App. 
739,  26  S.  W.  652. 

Without  unduly  prolonging  flie  citation  ot 
authorities,  we  wUl  refer  to  the  case  of  Key- 
stone MlUa  Company  v.  Peach  River  Lumber 
GtNnpony,  96  8.  W.  64,  In  which  a  boundary 
qnestlon  was  under  consideration.  The  court 
says: 

"At  the  southeast  comer  of  the  Hinch  the 
trees  called  for  by  its  surveyor  were  two  pine 
trees  marked  H.  This  witness  saw  no  pine 
tr«es  there,  only  gum  and  oak,  and  he  saw  no 
trees  marked  H.  It  is  very  plain  that  the  testi- 
mony of  this  witness  did  not  identify  the  south- 
east comer  of  the  Hinch  survey  at  this  place 
by  anything  he  saw  there  at  conforming  with  the 
description  given  for  that  comer  by  the  sur- 
veyor who  made  the  Hinch  comers.  His  testi- 
mony is  equally  imperfect  In  identifying  the 
bearing  trees  called  for  to  witness  the  southwest 
comer  of  the  Hinch.  He  says  he  saw  these  origi- 
nal trees  standing  on  the  north  line  of  the  Beach 
survey.  He  says  they  were  also  blown  down 
in  the  storm  of  1875,  that  their  remains  are 
BtiU  lying  there,  and  that  he  pointed  them  out 
to  Luttrell.  But  he  testified  that  these  trees 
were  red  oaks,  while  the  surveyor  designated 
them  as  a  black  oak  and  a  white  oak.  The  wit- 
ness also  testified  they  were  marked  by  hacks, 
soch  as  surveyors  give  (three  hacks,  the  witness 
believed),  and  by  hacks  only.  This  falls  short 
of  what  can  be  called  an  identification  of  the 
-witness  trees  as  described  in  the  field  notes. 
This  witness  testified  to  the  general  reputation 
of  the  Une  he  was  testifying  to  as  being  the 
north  line  of  the  Walker  county  school  land. 
His  testimony  was  not  such  as  would  authorize 
the  Hinch  lines  to  be  stopped  short  of  their  dis- 
tance at  the  points  he  described.  The  testimony 
of  Surveyor  Luttrell  is  no  better  in  this  respect 
than  that  of  Duke.  His  work  la  connection 
•with  these  surveys  appears  to  have  been  done 
in  preparation  for  this  trial,  and  all  he  knew 
concerning  the  identity  of  the  bearing  trees  spok- 
en of  he  obtained  from  Mr.  Duke.  The  testi- 
iDony  of  neither  of  these  witnesses  was  sufficient 
to  locate  the  Hinch  bearing  trees;  consequently 
it  affords  no  reason  in  law  or  in  fact  for  stop- 
ping the  Hinch  east  and  weet  lines  short  of  the 
aistance  they  called  for.  •  ♦  ♦  The  proof 
was  that  the  call  for  distance  for  the  south  line 
of  the  Hinch  makes  it  include  the  land  in  con- 
troversy, as  against  the  adjoining  junior  survey. 
There  being  in  our  judgment  no  evidence  that 
could  have  had  the  effect  of  identifying  the  said 
bearing  trees  called  for  in  the  Hinch,  there  was 
nothing  to  limit  the  force  and  effect  of  the  call 
for  distance  in  fixing  its  south  line.  We  are 
therefore  led  to  the  conclusion  that  plaintibFs 

Eroof  was  insufficient  and  that  judgment  should 
are  been  rendered  for  defendant. 


[3]  It  Is  urged  by  the  appellants,  and  with 
reason,  that  this  four-league  grant  was  the 
first  survey  made  In  this  section  of  the  coun- 
try, and  that  the  other  surveys  in  that  vicin- 
ity are  Junior  to  it,  and  that  no  cause  ex- 
isted for  the  Mexican  surv^or  to  make  the 
survey  short,  and  that.  If  the  point  desig- 
nated In  the  record  as  the  "holly  corner" 
should  be  taken  as  the  true  northeast  comer 
of  the  four  leagues,  the  north  line  will  be 
shortened  1363  varas,  and  an  area  of  land 
7,500  varas  long  by  1,363  varas  wide  wUl  be 
excluded  from  the  field  notes  as  given  in  the 
original  grant  The  Mexican  surveyor  says 
that  he  ran  north  43  degrees  east  15.833 
varas  from  a  Une  tree,  which  he  says  stood 
200  varas  from  the  bank  of  the  Trinity  riv- 
er, and  that  be  established  the  second  land- 
mark <Hi  a  white  oak  standing  to  the  north 
16  degrees  west  4  varas  from  another  white 
oak,  and  to  the  north  6  degrees  east  3  varas 
from  an  ash,  and  to  the  south  76  degrees 
east  9  varas  from  another  white  oak.  We 
believe  that  it  should  be  presumed  that  the 
surveyor  marked  this  comer.  Harkrider  v. 
Gaut,  167  S.  W.  161  r  Thatcher  v.  Matthews, 
im  Ttex.  122,  106  S.  W.  317. 

[4]  Without  the  landmarks  and  bearing 
trees  called  for  in  the  original  grant  can  be 
found  at  a  different  point,  we  believe  that 
the  first  line  must  be  extended  16,033  varas 
from  the  beginning  point  at  the  river,  and 
15,833  varas  from  the  pecan  tree,  shown 
now  to  have  disappeared,  which  was  2(X) 
varas  from  the  Trinity  river.  To  our  minds, 
nothing  has  been  shown  of  sufficient  gravity 
to  arrest  the  distance.  Xo  tree  has  been 
found,  or  bearing  tree,  called  for  in  the  orig- 
inal field  notes.  The  surveyor  does  not  say 
that  any  line  was  marked,  but  the  contention 
is  made  that  the  old  line  found  running 
south  47  degrees  east  is  the  east  boundary 
line  of  the  grant  The  objection  to  this,  and 
we  think  that  same  is  conclusive,  is  that  to 
accept  this  old  line  does  not  satisfy  the 
quantity  of  land,  that  the  length  of  the  line 
is  not  satisfied,  that  no  landmark  referred 
to  by  the  original  surveyor  can  be  found, 
and  that  in  addition  this  old  line,  claimed 
to  be  the  eastern  boundary  line  of  the  grant 
Is  found  to  extend  only  about  two-thirds  of 
the  way  across  the  four-league  grant,  or  to 
about  the  Beasley  comer,  and  cannot  be 
found  running  any  further  south,  although 
its  course,  as  testified  to,  runs  through  vir- 
gin timber. 

The  appellees'  surveyor,  Garvey,  admits 
that  the  holly  tree,  standing  at  the  point  des- 
ignated as  "holly  comer,"  does  not  stand  at 
the  comer  as  made  at  the  second  landmark 
by  the  original  surveyor,  and  he  says  that 
the  words  "A.  Viesca"  appearing  on  said 
tree  were  put  there  at  a  comparatively  re- 
cent date,  at  least  not  cut  in  the  tree  by  the 
original  surveyor,  and  he  thinks  that  the 
marking  was  probably  done  by  Surveyor  Min- 
ter.    From  what  has  been  said,  we  deem  it 
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unnecessary  to  quote  further  from  the  au- 
thorities, but  refer  to  the  following  In  sup- 
port of  our  Tlewsi  and  In  support  of  the 
propositions  above  announced:  Anderson  ▼. 
Stamps,  19  Tex.  460;  Browning  t.  Atkin- 
son, 37  Tex.  633  r  Bigham  v.  McDowell,  60 
Tex.  100,  7  S.  W.  315;  Jonea  v.  Andrews,  72 
Tex.  5,  9  8.  W.  170;  Sanborn  v.  Gunter,  84 
Tex.  278,  17  S.  W.  117,  20  S.  W.  72 ;  Beast 
V.  Donald,  84  Tex.  653,  19  S.  W.  795;  Black- 
weU  V.  Coleman,  94  Tex.  216,  69  S.  W.  530; 
Fagan  v.  Stoner,  67  Tex.  286,  3  S.  W.  44;  Bat- 
liff  T.  Burleson,  7  Tex.  Civ.  App.  621,  25  S. 
W.  983,  26  S.  W.  1003;  Sloan  t.  King,  33 
Tex.  ay.  App.  537,  77  S.  W.  48;  M.,  K.  &  T, 
By.  Co.  of  Texas  v.  Anderson,  36  Tex.  CIt. 
App.  121,  81  8.  W.  781 ;  HamUton  v.  Black- 
burn, 43  Tex.  Civ.  App.  163,  95  8.  W.  1094; 
Keystone  Mills  Co.  ▼.  Peach  Biver  Lbr.  Co., 
96  S.  W.  64;  Brodbent  r.  Carper,  100  S.  W. 
183 ;  GulU  V.  O'Bryan,  121  S.  W.  593 ;  Bun- 
kle  y.  Smith,  1S3  S.  W.  745;  Hermann  v. 
Thomas,  168  S.  W.  1087. 

Therefore  we  are  pursuaded  to  believe, 
nothing  having  been  shown  to  arrest  or  stop 
the  north  or  northwest  line  of  this  grant, 
shown  to  definitely  begin  at  the  river  and 
continuing  by  a  pecan  200  varas  from  the 
bank  of  the  Trinity  river,  that  the  line  should 
from  said  point  at  the  pecan  tree  have  run 
15,8as  varas  to  its  northeastern  comer,  and, 
no  bearing  trees  being  found  there  now,  they 
are  presumed  to  have  been  there;  that  the 
line  then  runs  south  47  degrees  east  7,600 
varas  to  the  southeastern  comer  of  the 
grant,  and,  no  bearing  trees  being  found  on 
the  ground  now  corresponding  with  those  of 
the  grant,  the  same  will  be  presumed  to  have 
been  at  that  point ;  and  thence  running  south 
43  degrees  west  to  the  bank  of  the  Trinity 
river,  and  thence  with  the  river  to  the  be- 
^nning  point;  and  thus  we  fix  the  bounda- 
ries of  this  grant 

What  has  been  said  above  disposes  of  the 
case,  as  we  see  no  reason  under  the  facts 
to  return  this  case  to  the  trial  court  for  a 
new  trial.  In  view  of  the  decision  and  the 
disposition  made  of  the  case,  we  have  not 
discussed  the  many  propositions  raised  by 
appellants  with  reference  to  the  introduc- 
tion of  testimony,  and  the  action  of  the  trial 
court  In  admitting  and  excluding  said  mat- 
ters, as  the  same  is  unnecessary. 

There  seems' to  be  no  dispute  about  either 
the  amount  of  the  timber  cut  or  the  value  of 
the  same.  Therefore,  after  fixing  the  bound- 
aries of  the  grant  as  above  stated,  we  here 
render  judgment  reversing  and  rendering 
this  cause  in  favor  of  appellants,  and  award- 
ing Judgment  against  the  appellees,  in  favor 
of  appellants,  for  10^13,000  feet  of  timber,  at 
$3  per  thousand  feet,  making  an  aggregate 
of  $30,936. 

Judgment  is  rendered  accordingly. 

On  Behearing. 

A  correction  is  desired  to  be  made  in  the 
opinion  heretofore  handed  down  in  this  case, 


on  page  20  of  said  opinion  (182  S.  W.  350). 
The  court  was  made  to  say  In  the  opinion 
as  follows: 

"In  view  of  the  decision  and  disposition  made 
of  the  case,  we  have  not  diacussied  the  many 
propositions  raised  by  appellants  with  reference 
to  the  introduction  of  testimony  and  the  action 
of  the  trial  court  in  admitting  and  excluding 
said  matters." 

It  should  read: 

"The  many  propoeltionB  raised  by  appellants 
with  reference  to  special  charges  and  the  action 
of  the  trial  court  in  admitting  and  excluding 
said  matters." 

A  further  correction  is  made  in  the  de- 
scription of  the  land  on  the  first  page  of  the 
opinion  (182  S.  W.  341)  where  it  is  made  to 
say: 

"Beginning  on  said  bank  of  said  river  above 
the  old  Coashatta  Indian  village  at  pecan." 

It  should  be  "a  pecan." 

We  desire  also  to  reform  the  cq;>inlon  orig- 
inally handed  down  in  this  case  in  this  re- 
spect: That  the  judgment  in  the  case  should 
be  that  the  north  or  northwest  line  of  the 
grant  should  begin  on  the  bank  of  the  Trinity 
river  and  continue  by  a  pecan  200  varas  from 
the  bank  of  the  Trinity  river;  from  thence 
run  north  43  degrees  east  15,833  varas  to  its 
northeast  comer,  and  that  the  line  shall  run 
thence  south  47  degrees  east  7,500  varas  to 
the  southeastern  comer  of  the  grant,  and 
thence  running  south  43  degrees  west  to  the 
bank  of  the  Trinity  river,  and  thence  with 
the  said  Trinity  river  to  the  beginning  point, 
and  thus  the  boundaries  of  the  grant  are 
fixed. 

It  follows,  from  the  decree  as  modified, 
that  the  east  boundary  of  the  Viesca  grant 
Is  200  varas  further  west  than  fixed  in  the 
original  judgment  The  judgment  for  dam- 
ages is  accordingly  modified,  and  an  inspec- 
tion of  the  record  shows  that  there  shonld 
be  deducted  the  following  amounts,  to  wit: 
86.45  acres  of  the  D.  W.  Smith,  Jr.,  survey, 
having  6,000  feet  to  the  acre,  at  a  valuation 
of  $3  per  thousand ;  102.16  acres  of  the  Wm. 
White,  having  10,000  feet  to  the  acre,  at  $3 
per  thousand ;  28.32  acres  of  the  Wm.  Hlcka, 
having  10,000  feet  to  the  acre,  at  $3  per  thou- 
sand—aggregating $6,452.50.  This  amount 
should  be  deducted  from  the  original  award 
of  $30,936,  and  the  judgment  is  accordingly 
reformed  for  the  sum  of  $25,483.50,  with  in- 
terest at  6  per  cent  from  December  6,  1911, 
the  date  of  the  filing  of  the  original  petition. 

At  the  earnest  Insistence  ot  appellees,  who 
have  filed  a  very  able  and  exhaustive  motion 
for  rehearing,  we  have  again  gone  over  the 
record,  but  find  nothing  that  has  caused  us 
in  any  way  to  change  our  views,  otherwise 
than  as  above,  as  expressed  in  the  opinion 
heretofore  handed  down  in  this  case. 

The  judgment  will  be  reformed,  in  accord- 
ance with  the  views  above  expressed,  and 
the  motion  for  rehearing  Is  in  all  things  over- 
ruled. 
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TEXAS  CO.  T.  CHARLES  CLABKB  &  CO. 
(No.  6874.) 

(Court  of  CrrH  Appeals  of  Texas.    Oalveaton. 

Not.  4,  1916.    Rehearing  Denied 

Dec.  16, 191&.) 

1.  liASTEs  AKD  Servant  <S=>330  —  Tobt  of 
Sekvant  — Pact  of  Employment  —  Suffi- 
ciency or  Evidence. 

In  the  owner's  suit  for  destruction  of  his 
oil  barge  b;r  fire,  evidence  held  insufficient  to 
sustain  a  miding  that  one  who  carried  a  lan- 
tern near  the  oil  flowing  from  a  hose  into  the 
barge  was  in  defendant's  employ  and  in  the 
performance  of  his  duties  at  the  time.    ' 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
•Servant,  Cent  Dig.  §§  1270-1272;  Dec.  Dig. 
<S=>330.] 

2.  Evidence  «=»87— Pbesomption— Faelubk 
TO  Pbodtjce  Pboof. 

The  failure  of  a  defendant  to  produce  evi- 
dence particularly  within  his  knowledge  raises  a 
g resumption  against  him  only  when  a  plaintiff, 
aving  the  burden  of  proof  on  the  point,  haa 
produced  evidence  sufficient  to  raise  an  issue  as 
to  the  truth  of  his  claim,  because  to  hold  other- 
vrise  than  that  plaintiff's  case  cannot  be  sustain- 
ed when  it  depends  wholly  upon  the  failure  of 
defendant,  who  is  shown  to  be  in  possession  of 
the  facts,  to  disprove  such  claim,  would  be  to 
abrogate  the  rule  placing  the  burden  upon  a 
plaintiff  to  make  his  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  109;    Dec  Dig.  «8=»87.] 

S.  Master  and  Servant  <e=9330  —  Tobt  of 
Sebvant  —  Neolioence  —  Sufficiency  of 
Evidence. 

In  a  suit  by  the  owner  of  an  oil  barf;e  for 
its  destruction  by  fire  while  loading,  evidence 
held  sufficient  to  support  a  finding  that  the  fire 
was  started  by  one  claimed  to  be  defendant's 
servant  carrying  a  lighted  lantern  near  the  oil 
that  was  flowing  from  a  hose  into  the  barge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §{  1270-1272;  Dec.  Dig. 
«=330.] 

4.  Apfeai.  and  Ebror  «=>2C5  —  Questions 
Reviewable— Finding. 

A  finding  unexcepted  to  in  the  trial  court 
and  not  challenged  on  appeal  must  be  taken  as 
conclusive  for  purposes  of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1461,  1536-1551;  Dec. 
Dig.  «8=9265.] 

5.  Master  and  Servant  i8=3330  —  Tour  of 
Servant — Scope  of  Employment— Burden 
OF  Proof. 

In  an  owner's  suit  for  destruction  of  bis  oil 
barge  by  fire,  where  the  person  was  shown 
ivhose  negligence  in  carrying  a  lighted  lantern 
near  the  oil  caused  the  fire,  the  burden  was  on 
plaintiff  to  show  that  snch  person  was  defend- 
ant's servant  acting  in  the  scope  of  his  employ- 
ment in  going  upon  the  barge  with  the  lighted 
lantern. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  1270-1272;  Dec.  Dig. 
«=93300 

&  Neolioence  ^=>121— Res  Ipsa  Loquttub. 
In  an  action  by  the  owner  of  an  oil  barge 
for  its  destruction  by  fire,  where  the  court  found 
that  the  fire  was  caused  by  the  negligence  of 
*  specified  person,  and  such  finding  was  sustain- 
ed by  the  evidence,  the  doctrine  of  res  ipsa  lo- 
quitur could  not  be  applied  to  uphold  the  court's 
alternative  finding  of  negligence  generally  on 
the  part  of  defendant 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  217-220,  224-228,  271;  Dec.  Dig. 
«=>121.] 


7.  Neolioence  ^=>142— Action— JtmaMENT— 
Support  by  Findino. 

When  the  evidence  in  a  suit  for  negligence 
is  suffident  to  show  that  the  injury  of  which 
plaintiff  complains  was  due  to  one  or  another 
act  or  omission  of  the  defendant,  and  that  ei- 
ther of  such  acts  or  omissions  was  negligent, 
the  trial  court  can  properly  find  that  plaintiff's 
injury  -was  due  to  defendant's  negligence  in  one 
or  the  other  respects  shown  by  the  evidence,  and 
render  judgment  for  plaintiff  on  such  finding. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §S  400-408;    Dec.  Dig.  «=>142.] 

8.  Judgment  ®=3256  —  Support  by  Finding. 

When  the  alternative  finding  of  the  trial 
court,  in  a  suit  for  negligence,  that  either  of 
two  acts  or  omissions  of  the  defendant  was  neg- 
ligent, is  conditioned  upon  the  insufficiency  of 
the  evidence  to  sustain  the  first  finding,  and 
such  first  finding  is  supported  by  the  evidence, 
the  alternative  finding  cannot  be  considered  in 
support  of  the  judgment 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §S  446-454 ;   Dec  Dig.  <8=»25C.] 

9.  Neolioence  «=>65— Loading  Oil  Barge. 

Where  defendant  was  having  plaintiff's  oil 
barge  pumped  full  of  oil  at  3  o'clock  in  the 
morning  at  a  wharf  from  Its  pumping  station 
through  a  pipe  line,  ordinary  care  on  its  part 
did  not  require  that  it  keep  some  one  constant- 
ly on  the  barge  to  guard  against  the  approach 
of  strangers  near  the  flowing  oil  who  might  ig- 
nite it 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Out  Dig.  i  68;   Dec  Dig.  «=>55.] 

Appeal  from  District  Court,  Galveston 
County ;  Clay  S.  Brlggs,  Judge. 

Suit  by  CHiarles  Clarke,  doing  business  as 
Charles  Clarke  &  Company,  against  the  Tex- 
as Company.  From  a  judgment  for  plain- 
tiff, defendiant  appeals.  Eleversed  and  re- 
manded. 

T.  J.  Lawbon,  of  Houston,  for  appellant 
James  B.  &  Charles  J.  Stubbs,  and  Marlon  J. 
Levy,  all  of  Galveston,  for  appellee. 


PLEASANTS,  C.  J.  Appellee,  Charles 
Clarke,  who  conducts  his  business  under  the 
name  and  style  of  Charles  Clarke  &  Co., 
brought  this  suit  against  appellant,  a  corpo- 
ration, to  recover  damages  in  the  sum  of  $8,- 
000,  the  alleged  value  of  an  oil  barge  ovmed 
by  appellee  and  vrhlch  was  destroyed  by  fire 
which  appellee  alleges  was  caused  by  the 
negligence  of  appellant  The  barge,  which 
was  known  as  the  "Hopper,"  was  destroyed 
by  Are  on  March  13,  1913,  while  being  load- 
ed with  oil  by  agents  of  appellant  at  Pier 
A,  Southern  Padflc  Docks  at  Galveston. 
Plalntlflfs  petition  contains  the  following  al- 
legations of  negligence  on  the  part  of  de- 
fendant and  its  employ^  npon  which  he  re- 
lies for  recovery: 

"That  as  plaintiff  is  informed,  believes,  and 
therefore  alleges,  the  agents  and  employes  of  de- 
fendant performing  said  work  were  H.  L.  Stew- 
art E.  C.  Whitehead,  A.  Fleming,  R.  Hayden, 
and  others  whose  names  are  unknown  to  this 
plaintiff,  and  which  he  has  been  unable  to  as- 
certain after  diligent  inquiry.  That  while  load- 
ing said  barge  with  oil,  the  defendant  and  its 
said  agents  and  employes  negligently  caused,  or 
permitted,  the  oil  in  said  barge  to  catch  fire, 
thereby  causing  the  complete  destruction  of  said 
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barge,  wMcli  was  of  280  tons  gross  burden  and 
was  of  the  fair  and  reasonable  value  of  $8,000. 

"(2)  That  defendant  was  also  negligent  in  not 
using  or  requiring  its  employes  to  use  in  and 
about  the  loading  of  said  barge  one  or  more  elec- 
tric lights,  or  other  lights  of  such  character  or 
so  screened  and  sheltered  as  not  to  set  lire  to 
said  oil,  or  the  gases  or  vapors  thereof,  which 
plaintitt  avers  were  caused  to  ignite  by  the  neg- 
ligent failure  on  the  part  of  the  defendant,  its 
servants  and  agents,  to  exercise  proper  care  in 
the  selection  and  use  of  reasonably  safe  lights. 
That  but  for  such  negligent  failure  the  gas 
proceeding  from  said  oil  and  the  said  oil  would 
not  have  ignited  and  have  destroyed  said  barge. 

"(3)  That  the  said  fire  was  also  proximately 
caused  by  the  careless  use  or  management  on  the 
part  of  said  defendant,  its  said  servants  and 
agents,  of  one  or  more  lights  or  lanterns,  which 
were  used  by  them  on  the  night  of  March  12th 
and  early  morning  of  March  18,  1913,  in  cou- 
pling the  hose,  through  which  the  oil  was  con- 
ducted from  the  tank  or  tanks  on  shore,  into 
the  body  or  huU  of  the  barge,  and  which  lights 
or  lanterns,  or  not  less  than  one  of  them,  was 
also  used  by  one  of  said  employ^  in  inspecting 
the  said  work  and  the  progress  of  the  loading, 
or  allowed  to  be  placed  or  remain  on  or  near 
said  barge  and  the  oil  being  loaded  thereon. 

"(4)  That  plaintiflE  does  not  know  which  of 
the  said  employes  of  defendant  held  or  placed 
the  said  light  or  lantern,  or  permitted  the  same 
to  be  done,  but  alleges  that  it  was  one  of  them, 
and  that  while  not  holding  said  light  or  lantern 
the  same  was  placed  on  the  barge,  or  near  the 
barge  on  the  wnarf  by  said  employ^,  or  permit- 
ted to  he  placed  there,  and  while  being  carried, 
or  at  rest,  was  in  dangerous  proximity  to  the 
cargo  of  oil  being  loaded  and  the  gases  pro- 
ceeding therefrom. 

"  (5)  That  one  or  more  of  said  lights  was  neg- 
ligenUy  brought  or  placed  by  said  defendant,  its 
servants  and  agents,  or  one  of  them,  or  allowed 
to  be  placed,  so  near  to  said  oil  and  said  barge 
that  the  gas  or  vapor  from  said  oil,  or  the  oil 
itself,  came  in  contact  with  the  flame  of  the 
light  or  lantern,  and,  being  highly  inflammable, 
caught  fire,  which  fire  was  at  once  communicated 
to  the  entire  cargo  and  the  barge  and  it  was  im- 
possible, by  the  exercise  of  any  diligence  what- 
ever, to  have  extinguished  the  flames  and  have 
prevented  the  destruction  of  the  barge,  which 
plaintiff,  however,  succeeded  In  removing  from 
Its  position  at  the  pier  so  as  to  prevent  pr9bable 
loss  or  damage  of  cotton  on  the  wharf  and  injury 
to  other  vessels,  which  were  near  by. 

"(6)  That  defendant  was  charged  with  the  du- 
ty of  exercising  reasonable  care  in  the  fulfilling 
its  contract  and  undertaking  to  load  said  barge 
with  oil,  and  if  said  care  had  been  exercised  by 
defendant,  the  fire  would  not  have  occurred,  but 
defendant  and  its  servants  and  agents  failed  to 
use  ordinary  care  in  the  performance  of  their 
duty,  and  the  occurrence  of  such  fire,  while  de- 
fendant was  loading  such  barge,  primarily  plac- 
es the  responsibility  upon  said  defendant.  _  That 
defendant's  agents  were  negligent  in  bringing  or 
allowing  the  fire  or  flame  to  be  In  too  close 
proximity  to  the  oil  in  the  barge  and  to  the 
oil,  vapor,  or  gas  emanating  therefrom. 

"(7)  That  defendant  is  a  dealer  in  fuel  oil.  and 
was  undertaking  in  the  course  of  Its  business 
the  loading  of  said  barge,  and  was  in  the  ex- 
clusive charge  and  control  of  said  loading." 

The  defendant's  ansiwer  contains  special 
denials  of  each  of  the  allegations  of  negli- 
gence contained  In  the  i>etition.  It  also  spe- 
cially denies  the  allegation  that  B.  a  White- 
head was  Its  agent  or  employ^  and  as  such 
went  ui>on  or  was  engaged  in  the  work  of 
loading  said  barge,  and  the  further  allega- 
tion that  the  bai^e  while  being  loaded  was 
In  the  ezcluslve  possession  and  control  of 
defendant. 


The  trial  in  the  court  below  without  a 
Jury  resulted  in  a  Judgment  in  favor  of  plain- 
tiff for  the  value  of  the.  barge  with  inter- 
est, amounting  in  the  aggregate  to  the  sum 
of  18,707. 

The  evidence  shows  that,  while  the  barge 
Hopper  was  being  loaded  with  oil  by  defend- 
ant's agents  and  employ^  the  gases  arising 
from  the  oil  became  ignited,  and  the  fire  thug 
started  destroyed  the  barge  and  Its  contents. 
There  Is  no  direct  evidence  as  to  how  the  ig- 
nition of  the  gas  and  oil  occurred.  The  oil 
was  being  pumi)ed  into  the  barge  from  de- 
fendant's reservoir,  which  is  situated  about 
one  mile  frcun  the  pier  at  which  the  barge 
was  lying.  A  pipe  line  extended  from  the 
reservoir  to  the  wharf,  and  a  flexible  hose 
about  30  feet  in  length  carried  the  oil  from 
the  end  of  the  pipe  line  into  the  hold  of  the 
barge.  At  the  time  the  oil  became  ignited, 
there  was  no  opening  into  the  hold  of  the 
barge  except  the  manhole  through  which  the 
<^1  was  being  pumped.  The  work  of  loading 
the  barge  began  about  9  o'clock  at  night,  and 
the  explosion  and  fire  occurred  about  3 
o'clock  the  next  morning,  shortly  before  the 
loading  was  completed. 

The  captain  of  the  barge,  who  was  in  the 
cabin  at  the  time  the  explosion  caused  by  the 
ignition  of  the  oil  gas  occurred,  testified  that 
Just  before  the  explosion  he  heard  some  one 
step  on  the  barge  from  the  wharf.  Just  after 
the  explosion,  E.  C.  Whitehead  was  rescued 
from  the  water  alongside  the  barge  and  was 
found  to  be  badly  burned.  After  the  fire  a 
switchman's  lantern  was  found  in  the  wreck 
of  the  barge  below  the  manhole  through 
which  the  oil  was  being  immped  at  the  time 
of  the  explosion.  No  lantern  of  this  kind 
was  used  or  kept  on  the  barge.  An  employ^ 
of  the  defendant  named  Stewart  had  charge 
of  the  work  of  loading  the  barge.  When  he 
attached  the  hose  to  the  hydrant  at  the  end 
of  the  pipe  line  to  start  the  flow  of  oil  into 
the  barge,  he  was  assisted  by  two  other  men, 
the  name  or  identity  of  neither  of  whom  ta 
shown.  One  of  these  men  had  a  switchman's 
lantern  similar  to  the  one  found  in  the  bot- 
tom of  the  barge  after  the  flre.  After  the 
hose  had  been  properly  adjusted  and  the  oil 
began  to  be  pumped  into  the  barge,  Stewart 
went  from  the  barge  to  the  pumping  station 
and  procured  an  electric  flashlight  for  use  in 
examining  the  progress  of  the  loading.  He 
was  frequently  on  the  barge  for  this  purpose 
and  made  several  reports  by  telephone  to  the 
engineer  at  the  pumping  station  as  to  the 
progress  of  the  work.  Shortly  before  the  flre 
occurred,  he  made  an  examination,  and,  find- 
ing that  the  loading  was  nearly  completed, 
he  went  to  the  telephone,  which  was  about 
2%  blocks  from  the  barge,  to  Inform  the  en- 
gineer of  this  fact  and  advise  him  to  "slow 
down"  his  pump  While  Stewart  was  away 
from  the  barge  for  this  purpose,  the  explo- 
sion occurred  and  the  flre  started. 

The  only  evidence  as  to  the  employment  ot 
Whitehead  by  the  defendant  is  the.  foUowing 
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testimony  of  defendant's  employe  who  waa 
operating  the  engine  at  the  pimiplng  station 
on  the  night  of  the  fire : 

"Q.  Were  you  working  for  the  Texas  Com- 
pany in  March  last  year?  A.  Yea,  sir.  Q.  Did 
yon  know  Mr.  E.  Cf.  Whitehead?  A.  Tea.  sir. 
Q.  Was  he  working  for  that  company?  A.  Yes. 
Q.  Did  you  know  what  kind  of  work  he  was  do- 
ing that  night,  yourself?  A.  No,  sir;  I  don't 
know  exactly  what  he  was  doing  that  night.  Q. 
Do  yon  know  he  was  employed  by  the  company? 
A.  I  know  he  was  employed;  I  don't  know 
Thether  he  was  employed  by  the  company  that 
night  or  not.  Q.  Did  anything  happen  to  him 
that  ni^t?  A.  He  got  burned  that  night.  Q. 
Did  you  see  him  after  he  got  burned?  A.  I  seen 
him  after  he  got  burned.  Q.  Had  he  been  work- 
ing for  the  company,  the  Texas  Company,  so  far 
88  you  know?  A.  As  far  as  I  know,  he  had  been 
'R'orklng  for  the  Texas  Company.  Q.  When  was 
the  last  time  you  saw  him  working  for  the  Texas 
Company  before  he  got  burned?  A.  I  don't  re- 
member; I  worked  nights  at  that  time.  I 
don't  know  where  Whitehead  was  working  that 
night,  if  he  was  working;  I  don't  know  what 
miitehead  was  doing  that  night" 

This  is  the  only  testimony  In  the  record 
bearing  upon  Whitehead's  employment  by  the 
defendant,  or  the  character  and  scope  of  the 
duties  of  hia  employment.  Upon  this  evi- 
dence the  trial  court  made  the  following  find- 
ings of  fact: 

"The  said  Whitehead  was  employed  by  the 
Texas  Company  at  the  time  of  the  destruction 
of  said  barge.  While  the  evidence  does  not  direct- 
ly reflect  t£at  the  said  Whitehead  was  working,  in 
the  line  of  his  duty  at  the  time  of  such  explo- 
non,  for  the  defendant,  yet  no  evidence  was  of- 
fered by  the  defendant  that  he  was  not  so  em- 
ployed by  it  and  acting  in  the  line  of  his  duties 
St  the  time  of  such  fire,  when  such  knowledge 
was  and  shonld  have  been  especially  within  the 
possession  of  defendant,  and  therefore  the  in- 
ference and  presumption  fairly  obtains  that,  if 
be  iiad  not  been  in  defendant  s  employ  at  such 
time  and  acting  in  the  line  of  his  duty,  defend- 
ant would  have  offered  testimony  to  such  effect, 
and  that  defendant's  faiInre*to  do  so  is  attrib- 
ntalde  only  to  the  fact  that  he  was  then  in  the 
defendant's  employ  and  acting  within  the  scope 
of  bis  duties.     •     •     » 

"From  all  the  foregoing  facts  found,  and  oth- 
er evidence  and  circumstances  in  the  case,  I  find 
tliat  said  cargo  of  oil  was  set  on  fire  and  said 
veasd  burned  up  and  destroyed  through  the 
negligence,  severally  and  collectively,  of  the  de- 
fendant to  exercise  proper  care  in  the  selection 
and  use  of  reasonably  safe  lights  in  and  about 
taid  vessel  while  being  losded,  and  in  the  care- 
less use,  and  permitting  of  such  use,  by  defend- 
ant's servant.  Whitehead,  of  an  oil-burning 
switclmian's  lantern  in  or  ahout  the  manhole 
throngh  whidi  the  flexible  pipe  projected  into 
the  verael  and  discharged  its  cargo  of  oil  while 
EDch  Whitehead  was  acting  within  the  scope  of 
the  dnties  of  his  employment 

"Bnt  if  for  any  reason  it  should  be  held  that 
■neh  specific  facts  and  other  evidence  and  cir- 
cumstances in  the  case  should  not  be  sufiiclent 
to  support  a  general  finding  that  said  vessel  was 
Kt  on  fire  through  the  act  of  said  Whitehead 
D^li^ently  bringing  a  lighted  switchman's  lan- 
tern m  dangerous  proximity  to  the  inflammable 
Tipois  and  gases  given  off  by  the  cargo  of  oU 
bemig  loaded  on  said  barge,  and  that  said  White- 
nead  was  at  the  time  an  employ^  of  the  defend- 
ant acting  within  the  scope  of  his  duties  as  such 
employe  in  and  about  the  loading  of  said  ves- 
•el.  I  find  that  said  vessel  was  destroyed  by  fire 
throogh  ignition  of  the  vapor  or  gases  tfairown 
off  from  such  oil  communicating  such  fire  to  the 
csrgD  of  oil  and  destroying  the  vessel,  but  find 
that  it  does  not  appear  from  the  evidence  Just 
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what  was  tlie  cause  or  causes  of  the  ignition  of 
such  gases  and  vapors  from  said  oil,  though  I 
further  find  that  the  occurrence  was  such  as  in 
the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  of  the  load- 
ing nse  proper  care,  and  that  the  defendant  in 
this  case  having  had  exclusive  control  of  the 
loading  of  such  vessel  and  of  the  vessel  also,  in 
BO  far  as  in  any  wise  connected  with  such  load- 
ing, and  the  fire  in  said  vessel  having  occurred 
in  connection  with  such  loading,  during  and  st 
the  time  thereof,  while  being  Buperviaed  and  di- 
rected by  defendant  and  its  servants,  and  no  ex- 
planation being  offered  by  defendant,  I  conclude 
that  said  fire  and  the  destruction  of  the  vessel 
was  proximately  caused  by  the  want  of  proper 
care  and  the  negligence  generally  of  the  de- 
fendant" 

By  its  second  and  third  assignments  of 
error  the  appellant  assails  the  judgment  on 
the  ground'  that  the  findings  of  the  court 
that  Whitehead,  at  the  time  he  caused  the 
fire  by  bringing  his  open  lantern  near  the 
manhole  through  which  the  oil  was  being 
pumped  in  the  barge,  was  tn  the  employment 
of  the  defendant  and  was  acting  within  the 
scope  of  his  employment,  are  without  any 
evidence  to  support  them. 

[1,2]  We  think  the  assignments  should  be 
sustained.  There  Is  no  evidence,  direct  or 
circumstantial,  sufficient  to  sustain  the  con- 
clusion that  Whitehead  was  in  the  employ- 
ment of  defendant  and  in  the  performance 
of  the  duties  of  his  employment  at  the  time 
he  negligently  set  fire  to  the  oil  In  plaintiffs 
barge,  and  the  finding  of  the  court  that  he 
was  Is  based  upon  inference  and  presump- 
tion arising  from  the  facts  that  defendant 
must  have  known  whether  or  not  be  was 
in  its  employ  and  was  performing  the  duties 
of  bis  employment  and  offered  no  evidence 
showing  that  he  was  not  When  a  plaintiff 
has  produced  evidence  snfBcieut  to  raise  an 
issue  as  to  the  truth  of  his  claim,  and  It 
appears  from  the  nature  of  the  case  and  the 
circumstances  disclosed  by  the  evidence  that 
defendant  is  In  possession  of  evidence  which 
will  show  whether  or  not  the  Inferences  which 
can  legitimately  be  drawn  from  plaintiff's  ev- 
idence are  true,  and  does  not  offer  it,  it  is 
a  fair  and  legitimate  inference  that  the  evi- 
dence so  withheld  by  the  defendant  would, 
if  produced,  conflrm  the  Inferences  arising 
from  plalntlfT's  evidence.  In  such  a  case, 
the  failure  of  defendant  to  produce  the  evi- 
dence can  properly  be  considered  in  deter- 
mining the  issues  raised  by  plaintiff's  evi- 
dence, and  for  this  purpose  It  may  be  said 
to  have  affirmative  probative  force.  Pull- 
man Car  Co.  V.  Nelson,  22  Tex.  Civ.  App. 
223,  64  S.  W.  624.  But  plalntltT's  case  can- 
not be  sustained  when  It  depends  wholly 
upon  the  failure  of  defendant,  who  is  shown 
to  be  In  possession  of  the  facts,  to  disprove 
plaintiff's  claim.  To  hold  otherwise  would 
be  to  abrogate  the  rule  which  places  ths 
burden  upon  a  plaintiff  to  make  out  his  case 
Until  this  burden  Is  discharged  by  evidence 
produced  by  plaintiff  sufficient  prima  fade 
to  make  out  the  case  alleged  by  him,  the  de- 
fendant is  not  required  to  offer  any  evidence, 
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and  bis  failure  to  do  so  cannot,  under  any 
circumstances,  be  regarded  as  any  evidence 
of  the  truth  of  plaintiff's  claim.  Ballway 
Oo.  ▼.  Butcher,  98  Tex.  462,  84  S.  W.  1052 ; 
Ballway  Co.  v.  Leuschner,  166  8.  W.  417; 
Ballway  Co.  v.  West,  174  S.  W.  292. 

The  only  evidence  that  Whitehead  was  an 
employe  of  defendant  is  the  testimony  of 
the  defendant's  engineer,  which  we  have  be- 
fore set  out  in  full.  All  that  this  testimony 
shows  Is  that  Whitehead  worked  for  the  de- 
fendant company  In  the  month  of  March, 
1913,  the  month  in  which  plaintiff's  barge 
was  burned.  There  is  not  a  word  In  the 
testimony  indicating  the  duration  of  his  em- 
ployment or  the  character  of  the  work  he 
was  employed  to  perform,  and  the  witness 
expressly  states  that  he  does  not  know 
whether  Whitehead  was  in  the  employment 
of  the  defendant  on  the  night  the  Are  occur- 
red. We  think  it  clear  that  this  testimony 
does  not  raise  the  Issue  of  Whitehead's  em- 
ployment by  the  defendant  on  the  night  of 
the  Are,  nor  of  the  character  and  scope  of 
his  employment  The  only  other  facts  re- 
lied on  by  appellee  to  show  such  employ- 
ment are  that  Whitehead,  as  found  by  the 
court,  went  upon  the  barge  with  a  lighted 
lantern  and  set  the  oil  afire,  and  that  one  of 
the  unidentified  men  who  assisted  defend- 
ant's servant  Stewart  in  coupling  the  hose 
to  the  hydrant  at  the  end  of  pipe  line  had 
a  lantern  similar  to  the  one  found  in  the 
bottom  of  the  barge  after  the  fire,  and  which 
It  may  be  fairly  inferred  was  the  lantern 
carried  by  Whitehead  and  which  started  the 
fire. 

It  seems  to  us  that  the  inferences  to  be 
drawn  from  these  facts  do  not  rise  to  the 
dignity  of  evidence,  but  at  most  can  only  be 
regarded  as  surmises  and  suspicions,  and 
cannot  sustain  the  finding  of  the  trial  court. 

[3,4]  We  think  the  finding  of  the  trial 
court  that  the  fire  was  started  by  White- 
head carrying  a  lighted  lantern  near  the  oil 
that  was  flowing  from  the  hose  into  the  hold 
of  the  barge  Is  sustained  by  the  evidence. 
Neither  party  excepted  to  this  finding  in 
the  court  below,  and  it  Is  not  challenged  in 
this  court,  and  for  the  purposes  of  this  ap- 
peal It  must  be  taken  as  conclusive. 

[6]  It  being  shown  that  Whitehead  was  the 
person  whose  negligence  was  the  proximate 
cause  of  the  fire,  the  burden  was  upon  plain- 
tiff to  show  that  he  was  defendant's  serv- 
ant and  was  acting  within  the  scope  of  his 
employment  In  going  upon  the  barge  with 
the  lighted  lantern.  Ballway  Co.  v.  Ander- 
son, 82  Tex.  516,  17  S.  W.  1039,  27  Am.  St. 
Rep.  902;  Ballway  Co.  v.  Henefy,  99  S.  W. 
885;  Chrlstcnsen  v.  Christiansen,  155  S. 
W.  997. 

[6]  Appellant's  sixth  assignment  of  error 
is  as  follows: 

"The  conrt  erred  in  its  fifth  finding  and  con- 
clnaion  of  fact  in  finding  and  concluding  that  the 
defendant  being  in  exclusive  possession  of  said 
barge  when  the  same  was  destroyed,  and  of- 
fering no  explanation  as  to  the  cause  of  said 


destruction,  is  guilty  of  negligence  generaUy.  be- 
cause the  court  seeks  to  find  a  state  of  facts 
from  which  negligence  would  be  presumed 
against  the  defendant  under  the  rale  of  res  ipsa 
loquitur;  and  plaintiff  by  his  evidence  having 
proved  that  said  barge  was  destroyed  by  the  act 
of  E.  C.  Whitehead  in  going  thereon  with  a 
lighted  lantern,  and  the  court  having  found  that 
the  said  barge  was  so  destroyed,  is  precluded 
from  finding  negligence  generally  based  on  the 
rule  of  res  ipsa  loquitur. ' 

The  court  having  found  that  the  fire  was 
caused  by  the  negligence  of  Whitehead,  and 
this  finding  being  sustained  by  the  evidence, 
the  doctrine  of  res  ipsa  loquitur,  upon  which 
the  court's  alternative  finding  of  negligence 
generally  on  the  part  of  the  defendant  is 
based,  cannot  be  applied. 

In  the  case  of  Washington  v.  Railway  Ca, 
90  Tex.  320,  38  S.  W.  764,  Judge  Gaines  ex- 
plains the  doctrine  of  res  ipsa  loquitur  as 
follows: 

"While  the  naked  fact  that  an  accident  has 
happened  may  be  no  evidence  of  negligence,  yet 
the  character  of  the  accident  and  the  circum- 
stances in  proof  attending  it  may  be  such  as  to 
lead  reasonably  to  the  belief  that  without  neg- 
ligence it  would  not  have  occurred.  Railway 
Co.  v.  Suggs,  62  Tex.  323.  'Where  the  particu- 
lar thing  causing  tlie  injury  has  been  shown  to 
be  under  the  management  of  the  defendant,  or 
his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen,  if 
those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of 
explanation,  that  the  accident  arose  from  want 
of  care.'  Scott  v.  Dock  Co.,  3  H.  &  C.  59«. 
See,  also,  to  same  effect.  Transportation  Co.  v. 
Downer,  11  Wall.  129  [20  L.  Ed.  160].  In  such 
a  case  the  question  of  negligence  should  be 
submitted  to  the  jury." 

We  agree  with  ai^ellee's  counsel  that  the 
undisputed  evidence  shows  that  defendant 
had  exclusive  charge  and  control  of  the 
work  of  putting  the  oU  in  the  barge.  It  the 
evidence  only  showed  that  the  fire  was  caused 
by  the  ignition  of  the  oil  during  the  progress 
of  the  work,  it  may  be  that  the  doctrine  of 
res  ipsa  loquitur  would  apply,  because  in  the 
ordinary  and  natural  course  of  things  the 
oil  would  not  have  become  ignited  if  those 
in  charge  of  the  work  of  putting  it  in  the 
barge  had  used  proper  care;  but  the  evi- 
dence, as  we  have  before  stated,  sustains  the 
finding  of  the  trial  court  that  the  oil  was 
ignited  by  the  negligence  of  Whitehead  in 
placing  a  lighted  lantern  near  the  flowing 
oil.  When  this  fact  is  shown,  there  is  no 
room  for  presumption  or  inference  as  to  the 
cause  of  the  fire,  and  the  doctrine  of  res 
ipsa  loquitur  cannot  be  applied.  Under  this 
state  of  facts,  the  liability  vel  non  of  the 
defendant  depended  entirely  upon  the  ques- 
tion of  whether  Whitehead  at  the  time  he 
caused  the  fire  was  a  servant  of  defendant 
and  engaged  in  performing  the  duties  of  his 
employment,  and  the  burden  was  upon  plain- 
tiff to  prove  these  facts.  Sweeney  v.  ErvLng, 
228  U.  S.  232,  33  Sup.  Ct  416,  57  U  Ed.  815, 
Ann.  Cas.  1914D,  905;  Parsons  v.  Iron 
Works,  186  Mass.  221,  71  N.  E.  672 ;  Dentz 
V.  Railway  Co.,  75  N.  J.  Law,  883.  70  AtL 
165 ;    28  Cyc.  582. 

Digitized  by  VjOOQIC 


Tex.) 


CHicAao,  R.  I.  A  a.  KT.  CO.  V.  lib£}baij  elevator  00, 


355 


[7,1]  When  the  evidence  in  a  caae  Is  Buffl- 
dent  to  show  that  the  injury  of  which  plain- 
tiff complains  was  dne  to  one  or  another 
act  or  omission  of  the  defendant,  and  that 
either  of  such  acts  or  omissions  was  negli- 
gent, a  trial  court  might  properly  make  a 
Andijng  that  plalntUTs  Inlnry  was  due  to  the 
negligence  of  the  defendant  In  one  or  the 
other  respects  shown  by  the  evidence,  and 
render  Judgment  for  plaintiff  on  such  find- 
ings. But  when,  as  In  the  instant  case,  the 
alternative  finding  of  the  court  is  condition- 
ed *apon  the  insufficiency  of  the  evidence  to 
sustain  the  first  finding  as  to  the  cause  of 
the  accident,  and  the  first  finding  la  sup- 
ported by  the  evidence,  the  alternative  find- 
ing cannot  be  considered. 

Appellee  by  an  Independent  counter  propo- 
sition presents  the  theory  that,  regardless  of 
the  question  of  whether  Whitehead  was  an 
employe  of  defendant  and  was  performing 
the  duties  of  his  employment  at  time  he  neg- 
ligently set  fire  to  the  oil,  under  the  general 
allegations  of  negligence  contained  in  plain- 
tiff's petition  the  court  could  have  found  for 
plaintiff  on  the  ground  that  defendant,  be- 
ing In  exclusive  control  of  the  work  of  load- 
ing the  barge  with  oU,  and  knowing  the  in- 
flammable character  of  the  oil,  was  negligent 
in  permitting  a  stranger  to  go  upon  the  boat 
and  near  flowing  oU  with  a  lighted  lantern. 

[9]  It  cannot  be  reasonably  Inferred  from 
the  evidence  that  ordinary  care  on  the  part 
of  the  defendant  required  that  it  keep  some 
one  constantly  on  the  boat  to  guard  against 
the  approach  of  strangers  near  the  flowing 
oil.  The  barge  itself  was  in  the  custody  and 
ccmtrol  of  the  master,  who  was  plalnttfrs 
employ&  No  one  other  than  the  servants 
of  plaintiff  or  defendant  ha4  any  business 
on  the  barge,  and  we  think  it  conclusively 
appears  from  aU  of  the  circumstances  shown 
by  the  evidence  that  it  could  not  have  been 
reasonably  anticipated  by  the  defendant's 
servant  Stewart,  who  had  charge  of  the 
work  of  loading  the  barge,  that  during  the 
short  time  he  was  absent  to  report  the  prog- 
ress of  the  work  to  the  engineer  at  the 
pumping  station  a  stranger  would  go  upon 
the  barge  and  negligently  ignite  the  oU.  To 
bold  that  he  should  have  anticipated  such 
an  occurrence,  especially  at  3  o'clock  at  night, 
would  be  to  require  of  him  a  much  greater 
degree  of  care  and  precaution  than  is  pos- 
sessed by  ordinary  men. 

It  follows,  from  the  conclusions  stated, 
that  the  judgment  of  the  court  below  must 
be  reversed.  There  is  nothing  in  the  record 
-which  explains  the  failure  of  appellee  to 
offer  any  evidence  upon  the  question  of 
-whether  Whitehead  was  an  employ^  of  de- 
fendant and  acting  in  the  scope  of  his  em- 
ployment at  the  time  he  caused  the  fire.  Nor 
is  there  anything  in  the  record  which  In- 
dicates or  suggests  that  the  evidence  upon 
this  question  was  not  as  accessible  to  ap- 
pellee as  to  appellant 


In  this  state  of  the  record,  It  may  be  we 
would  be  authorized,  under  our  view  of  the 
law  as  before  expressed,  to  here  render 
judgment  tor  the  appellant;  bnt,  because 
it  is  apparent  that  the  facts  were  not  fully 
developed  upon  the  trial  In  the  court  below, 
we  think  the  cause  should  be  remanded  for 
a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 


CHICAGO,  K.  I.  &  a.  RT.  OO.  et  ai  t.  LIB- 
ERAL  EliEVATOR  OO.  et  al.    (No.  880.) 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 

Jan.  5,  1916.     Reliearing  Denied 

Jan.  26,  1916.) 

Actions  «=357— Consolidation— Multipi-ic- 

rr-r  of  Suits. 

Defendants,  who  received  many  shipments 
of  coal  from  the  mine  over  pkintiftt'  rallroadg, 
claimed  numerous  shortages,  there  being  differ- 
ences between  the  mine  weights  and  the  weight 
of  the  coal  when  received.  Plaintiffs  claimed 
that  the  differences  were  in  most  cases  due  to 
evaporation  of  the  water  in  the  coal  or  to  dif- 
ferences in  scales.  Held,  that  as  a  judgment  in 
one  action  would  in  po  wise  be  conclasive  in  an- 
other, defendants  -trill  not  be  by  injunction  re- 
quired to  consolidate  their  several  suits  on  the 
principle  that  a  multiplicity  of  suits  should  be 
avoided. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  H  632-675 ;  Dec.  Dig.  <8=s»5T.] 

Appeal  from  District  Court,  Potter  Coun- 
ty;   Hugh  L.  Umphres,  Judge. 

Action  by  the  Chicago,  Rock  Island  &  OuU 
Railway  Company  and  another  against  the 
Liberal  Elevator  Company  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

C.  B.  Oastavos,  of  Amarillo,  and  N.  H.  Las- 
siter,  of  Ft  Worth,  for  appellants.  Reeder 
&  Dooley,  of  Amarillo,  for  appellees. 

HENDRICKS,  J.  The  appellee  the  Liberal 
Blevator  Company  sued  the  appellants,  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  in  the  justice  court  of 
Potter  county,  Tex.,  on  five  different  alleged 
causes  of  action,  ranging  in  amounts  involved 
from  the  sum  of  $2.75,  the  smallest  to  $7.17, 
the  maximum,  and  in  each  suit  asked  for 
$10  attorney's  fees.  Each  of  said  suits  is 
based  upon  an  alleged  loss  and  shortage  of 
coal  shipped  by  the  elevator  company  as  con- 
signor, and  received  by  it  as  consignee.  Four 
of  the  said  shipments  have  a  common  origin, 
to  wit,  Koehler,  N.  M.,  and  one  from  Van 
Houten,  N.  M. ;  said  shipments  being  trans- 
ported over  the  lines  of  said  railway  com- 
pany as  connecting  and  delivering  carriers. 
Two  of  the  shipments  from  Koehler  had  a 
common  destination,  to  wit,  Kingsdown,  Kan. ; 
another  was  consigned  to  the  elevator  com- 
pany at  Tyrone,  OkL ;  and  the  fourth  to  the 
same  consignee,  at  Liberal,  Kan.  The  ship- 
ment from  Van  Houten,  N.  M.,  was  also  des- 
tined  to   the   elevator   company   at  Tyrone, 
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OM.  One  of  eaid  suits  was  for  an  alleged 
loss  and  shortage  of  1,180  pounds  of  coal; 
another  for  1,780  pounds;  two  for  2,600 
pounds  each ;  and  one  alleging  a  loss  of  3,300 
pounds.  The  appellants  railway  companies 
made  a  motion  tn  the  justice  court  to  consol- 
idate said  suits,  which  was  overruled  by 
the  Justice  of  the  peace.  This  particular 
suit  is  instituted  by  the  appellants,  alleging 
In  detail  the  character  of  the  Justice  court 
cases  filed  against  them,  seeking  to  restrain 
the  prosecution  of  the  five  separate  suits  un- 
til  consolidated,  asserting  that  said  cases 
should  be  tried  as  one;  that  economy  of 
time,  expenses,  and  costs  of  said  suits  would 
result ;  and  that  the  appellee  herein  the  Lib- 
eral Eaevator  Company,  by  filing  said  sep- 
arate suits,  was  seeking  to  annoy,  "harass, 
and  duress  the  appellants  Into  a  settlement 
of  said  pretended  claims."  Quoting  from 
appellant's  brief,  It  Is  alleged  that  the  plain- 
tiff in  the  Justice  court  suits — 

"was  relying  for  recorery  upon  the  difference 
in  the  mine  weights  and  weights  at  destination, 
and  that  any  such  difference  in  weights  could 
be  due  to  difference  in  scales,  evaporation  of 
dampness  after  the  coal  was  taken  from  the 
mines,  and  that  no  part  of  the  coal  was  taken 
•from  the  car.  •  ♦  •  The  Liberal  Elevator 
CompanjT  answered,  denying  that  there  wonld  be 
any  saving  in  consolidating  the  cases,  and  that 
instead  of  Eimplifying,  there  would  be  confusion, 
and  that  no  fraud  was  attempted  against  appel- 
lants." 

At  the  trial  upon  the  merits  It  was  shown 
that  the  claims  of  loss  are  based  upon  the 
difference  In  weights  exhibited  In  the  bills 
of  lading,  and  what  the  contents  of  each  car 
weighed  at  destination.  It  Is  not  clear,  but 
we  infer  that  these  weights  at  the  origin  of 
shipment  were  mine  weights  adopted  by  the 
railway  company  and  incorporated  into  the 
bUls  of  lading,  and  that  the  weights  at  des- 
tination were  made  by  the  Liberal  Elevator 
Company,  thus  exblbltlng  the  difference  and 
loss  contended  for.  A  coal  dealer,  as  a  wit- 
ness for  the  appellants,  testified  that  he  had 
been  in  the  coal  business  in  AmariUo  for 
about  12  years,  and  was  acQualnted  with  the 
New  Mexico  mines  and  knew  how  the  coal 
was  there  weighed  up;  that  In  accordance 
with  his  experience,  not  one  in  20  would  hold 
out  In  weight  with  the  mine  weights,  and 
that  the  usual  shortage  was  from  1,000  to 
2,000  pounds  on  each  car.  He  also  said  that 
when  the  coal  comes  out  of  the  mines  some 
of  it  is  dry,  and  some  of  it  la  damp,  and  ordi- 
narily is  loaded  and  transported  in  open  top 
cars,  usual  with  such  shipments. 

Each  of  the  litigants,  plaintiffs  and  defend- 
ants in  the  Justice  court,  in  the  separate  suits 
mentioned,  expected  to  maintain  their  rights 
In  that  court  with  reference  to  the  evidence, 
by  deposition  testimony,  except  that  the  rail- 
way companies  expected  to  use  personal  tes- 
timony of  two  or  three  witnesses,  but  for 
what  purpose  is  not  shown.  The  theory  of 
appellants,  of  course,  is  based  upon  the  prop- 
osition of  a  multiplicity  of  suits,  and  cites 


the  case  of  Railway  Co.  ▼.  Dowe,  TO  Tex.  6,  7 
S.  W.  368,  as  sustaining  authority  for  the 
maintenance  of  the  action.  In  considering 
this  case  in  connection  with  another  case  be- 
tween the  same  parties  (70  Tex.  2,  6  S.  W. 
790),  it  seems  that  a  contractor  of  the  rail- 
way  company  Issued  quite  a  ntmiber  of  time 
checks  to  his  employes,  and  which  were  in- 
dorsed In  blank  by  them,  and  came  Into  the 
possession  of  Dowe.  Dowe  had  Instituted  a 
number  of  suits  in  the  Justice  court  and  ob- 
tained Judgment  thereon,  all  of  which  were 
nonappealable,  and  the  railway  company  had 
previously  sought  to  restrain  the  execution 
of  those  judgments.  This  particular  Injunc- 
tion, tbongh  stating  the  case  as  one  of  a 
great  hardship,  was  denied  by  the  Supreme 
Court,  on  the  theory  that  a  court  of  equity 
would  not  interfere  to  control  the  proceed- 
ings of  other  courts  where  there  had  been 
mere  errors  of  law  or  Judgment. 

In  the  second  suit  for  Injunction,  restrain- 
ing Dowe  from  instituting  30  separate  suits, 
each  of  which,  but  one,  was  nnder  $20,  we  as- 
sume that  the  issues  In  each  of  the  threaten- 
ed suits  were  the  same ;  that  is,  the  liability 
of  the  railway  company  for  the  different 
checks  issued  by  the  contractor  an^  the  de- 
fense of  the  statute  of  limitations  Interposed 
by  said  railway  company.  Justice  Gaines 
said: 

"It  is  ♦  •  •  laid  down  that  where  one 
party  holds  several  claims  against  another, 
growing  out  of  the  same  or  similar  transactions, 
and  depending  for  their  determinatiou  upon  the 
same  questions  of  law  and  fact,  equity  will  en- 
join separate  suits  upon  the  demands,  provided 
one  suit  has  been  tried  and  determined  in  favor 
of  the  complainant  in  the  bill." 

The  element  of  a  favorable  determination, 
to  be  shown  by  the  complainant  In  the  bUl  as 
to  one  suit,  Justice  Gaines  thought  unneces- 
sary, but,  as  we  interpret  the  opinion,  the 
remaining  enunciation  of  the  principle  was 
the  controlling  one  applicable  to  the  issues 
that  would  have  been  contested  in  the  threat- 
ened suits. 

Justice  Gaines  cites  section  264,  Pomeroy's 
Equity  Jurisprudence,  as  authority  for  that 
principle,  which  is  stated  by  the  latter  as 
follows : 

"In  the  second  branch  of  the  same  class, 
[where]  the  single  defendant  has  brought  a  num- 
ber of  simnltaneous  notions  at  law  against  the 
plaintiff,  all  dependent  upon  similar  facts  and 
circumstances,  and  involving  the  same  Ic^ial 
question,  so  that  the  decision  of  one  would  vir- 
tually be  a  decision  of  all  the  others,  a  court  of 
equity  may  then  interfere  and  restrain  the 
prosecution  of  these  actions,  so  that  the  determi- 
nation of  all  matters  at  issue  between  the  two 
parties  may  be  brought  within  the  scope  of  one 
judicial  proceeding  and  one  decree,  and  a  multi- 
plicity of  suits  may  thereby  be  prevented." 

We  have  here  the  same  plaintiff  and  the 
same  defendants.  The  Carmack  Amend- 
ment (Act  June  29, 1906,  C.  8591,  {  7,  pars.  11, 
12.  34  Stat  693  [U.  S.  Oomp.  St  1913,  | 
8592]),  In  effect  when  these  contracts  ma- 
tured, and  rights  accrued,  makes  the  defend- 
ants liable,  U  the  negligent  I098  has  occurred. 
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Irrespective  of  any  other  considerations. 
The  application  of  legal  principles  for  the 
purpose  of  ascertaining  the  liability,  or  the 
defenses,  in  issue  in  the  Justice  court,  are 
probably  simple.  The  fact  remains,  how- 
ever, that  the  demands  are  independent,  and 
that  the  facts  based  upon  each  individual 
shipment,  while  probably  similar  as  to  some 
phases,  are  distinct.  The  petitioners  say  the 
loss  is  not  due  to  any  of  the  negligence  of 
the  railway  companies,  and  if  the  difference 
In  weights  is  not  attributable  to  the  differ- 
ence in  scales,  affording  a  different  test  as  to 
-weights,  there  has  been  an  evaporation  of 
dampness  In  the  coal  after  the  same  had  been 
welded  at  the  mines  and  before  the  weight 
of  same  at  destination.  In  the  justice  court 
plaintiff  will  have  to  prove  the  facts  as  ap- 
plied to  each  separate  shipment,  and  the  con- 
test Injected  by  the  defendant's  defenses  is 
based  upon  an  alternative  condition  of  facts, 
one  or  the  other,  which  might  be  proved  as 
to  one  or  two,  but  not  as  to  all,  of  the  ship- 
ments; or  one  shipment  may  be  dry  coal  and 
another  of  damp,  which  exhibits  in  this  ac- 
tion a  showing  of  a  variation  of  testimony 
and  difference  in  results  as  applied  to  each 
Individual  demand  which  might  ensue,  and 
as  to  which  a  Jury  might,  to  some  extent 
at  least,  become  confused.  A  Judgment  in 
each  separate  suit,  if  not  consolidated,  would 
certainly  not  be  res  adjudicata,  which,  how- 
ever, we,  of  course,  do  not  apply  as  a  test, 
except  argumentatlvely  as  presenting  the  In- 
dividuality, in  law,  of  the  separate  actions. 
We  think  the  Dowe  Case  does  not  apply. 

The  case  of  Piano  Co.  v.  MacMaster,  61 
Tex.  ClT.  App.  627,  113  S.  W.  337  (writ  of 
error  denied  by  the  Supreme  Court),  which  is 
the  next  nearest  case,  apparently  similar,  or 
apparently  analogous,  cited  by  appellant,  was 
a  suit  to  enjoin  five  separate  suits  pending  in 
two  courts,  of  different  justices  of  the  peace, 
each,  however,  we  assume.  Involved  Issues 
of  law  and  fact  dependent  upon  an  entire 
contract,  and  whether  the  plaintiff  or  defend- 
ant in  each  of  said  separate  suits  had 
breadied  said  contract.  The  case  of  Street 
By.  Co.  T.  Mayor,  54  N.  T.  159,  162, 163,  cited 
t>y  Justice  Gaines  in  the  Dowe  Case,  was  one 
where  a  city  brought  77  actions  in  a  justice's 
conrt  to  recover  penalties  for  the  violation 
of  a  dty  ordinance  concerning  the  running 
of  cars,  each  action  for  a  separate  penalty. 
The  court  said: 

"The  decision  made  in  Hie  one  which  is  to  be 
proeecated  will  la  effect  he  a  decision  of  aU  of 
them." 

There  are  other  cases  concerning  a  oom- 
mnnlty  of  interest,  and  common  violations, 
existing  among  a  numerous  body  of  per- 
sons, Invidving  nuisances,  riparian  lights, 
flsberlea^  matters  of  taxation  affecting  the 
public^  and  other  public  burdens,  and  at 
times  Involving  matters  of  private  Interest 
Illustrated  by  the  case.  Fraternal  Lodge  v. 


Bay,  166  S.  W.  48,  where  separate  actions 
were  brought  by  different  members  of  the 
lodge  solely  to  test  the  right  of  the  lodge  to 
put  In  force  an  Increased  assessment — all 
arising  from  a  common  source,  Involving  sim- 
ilar facts  and  governed  by  the  same  rule  of 
law,  which,  though  different  parties  are  af- 
fected, the  rule  against  multiplicity  may  be 
invoked.  There  is  no  question  but  that  the 
district  courts  of  this  state,  by  virtue  of  their 
residuary  power,  granted  by  the  Constitution, 
where  a  power  Is  not  possessed  by  any  other 
court,  with  the  power  to  administer  equitable 
rights,  and  apply  equitable  rules,  would  have 
the  right,  after  the  suits  are  filed,  in  a  prop- 
er case,  to  compel  the  litigation  in  one  suit, 
notwithstanding  the  statute  with  reference 
to  consolidation  of  suits;  but  we  do  not 
think  this  Is  the  character  of  cause  In  which 
it  should  be  exercised.  We  are  not  attempt- 
ing to  declare  a  test,  but  we  are  convinced 
that  if  the  rule  depends  for  its  successful  ap- 
plication to  cases,  "depending  for  their  de- 
termination upon  the  same  questions  of  law 
and  fact."  as  Justice  Gaines  said,  it  had  been 
laid  down;  or,  as  Pomeroy  expressed  it,  that 
the  causes  must  be  upon  such  similar  facts 
and  circumstances  as  "that  the  decision  of 
one  would  virtually  be  a  decision  of  all  the 
others" — that  plaintiff  has  not  made  such  a 
case. 
The  Judgment  of  the  trial  court  is  affirmed. 


TEXAS  &  N.  O.  B.  CO.  v.  TUBNEE. 
(No.  26.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

Nov.  27,  1916.    On  Motion  for  Ee- 

beariner,  Jan.  20,  1916.) 

1.  Raiuboads  €=>446  —  Injury  to  Stock— 

QTTKSTION  fob  JUBT — OWNEBSHIP. 

In  a  suit  against  a  railroad  for  damages 
for  kiillne  three  mules  and  injuring  another, 
evidence  held  to  make  the  jjlaintlff's  ownerBhip 
when  they  were  killed  or  injured  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  81  1627-1641;   Dec.  Dig.  i8=»446.] 

2.  Appeal  and  Bkbob  €=>1002  —  VEBnicT — 
Conclusiveness. 

It  is  not  the  province  of  the  Court  of  Civil 
Appeals  to  disturb  the  jury's  finding  on  confiict- 
in«:  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  3935-3937;  Deo.  Dig.  <S=» 
1002.] 

3.  TBLAL  «=»352i— iNSTBUCnONS— Assumptiow 

AS  TO  Facts. 

In  a  suit  against  a  railroad  for  the  killing 
of  mules,  where  the  plaintiff's  ownership  was 
in  issue,  defendant's  special  issue  as  to  whether, 
under  an  agreement  between  plaintiff  and  an- 
other the  mules  become  the  property  of  such 
other,  was  properly  refused,  as  assuming  a  sale 
and  indirectly  requiring  the  jury  to  find  a  sale. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  840-842,  844,  845 ;    Dec.  Dig.  «=»352.] 

4.  Railroads  €=>443— Injdbt  to  Stock— Ac- 
tion—Burden  o»  Pboop. 

Plaintiff,  in  a  salt  at^oinBt  a  railroad  for 
killing  mules,  was  required  to  show  Iqr  a  pre- 
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ponderance  of  tbe  testimony,   that  he  owned 
them  when  they  were  killed. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  H  1608-1620;    Dec  Diu.  «=>443.] 
6.  Teiai.  €=307— Documentary  Evidencb— 

Taking  to  Jukt  Koom. 

Under  Vernon's  Saylea'  Ann.  Civ.  St.  1914, 
art.  1057,  providing  that  the  jury  may  take 
with  them  any  written  evidence,  refusal  of  the 
court,  in  an  action  for  the  killing  of  mules, 
whore  plaintiCTs  ownership  was  in  issue,  to  al- 
low the  jury  to  take  plaintifFs  written  state- 
ment conflicting  with  his  oral  testimony  as  to 
ownership,  was  error. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  732-737;  Dec.  Dig.  <8=»307.] 

6.  AppEAi  AND  Ebbob  e=>1069  —  Harmless 
Eb'kor  —  Taking  Documentabt  Evidence 
TO  Jury  Room. 

Such  error  was  prejudicial,  as  it  denied  de- 
fendant the  statutory  ri«ht  as  to  a  writing  heap- 
ing upon  the  material  issue  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4136,  413S,  4139;  Dec.  Dig. 
<S=1069.] 

On  Motion  for  Rehearing. 

7.  Appeal  and  Bbbor  «=»1170  —  Harmless 
Ebbob  —  Taking  Dooumentaby  Btidbnce 
to  Juby  Room— Rule  of  Court. 

Such  error  could  not  be  regarded  as  harm- 
less error,  within  Court  of  CivU  Appeals  rule 
62!a  (149  S.  W.  x)  that  no  judgment  shall  be 
reversed  on  the  ground  of  trial  error,  unless  the 
appellate  court  is  of  the  opinion  that  it  was 
such  a  denial  of  right  or  was  calculated  to 
cause,  and  probably  did  cause,  the  rendition  of 
an  improper  judgment. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4066,  4454,  4543;  Dec.  Dig. 
«=»1170.] 

Appeal  from  Orange  C!ounty  C!ourt;  D.  C. 
Bland,  Jndge. 

Action  by  J.  S.  Tnmer  against  the  Texas 
ft  New  Orleans  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Hightower,  Orgaln  &  Bntler,  of  Beaumont, 
for  appellant  Bisland  &  Bruce,  of  Orange, 
for  appellee. 

MI0DLEBROOK,  J.  This  Is  a  suit  by  the 
appellee,  J.  S.  Turner,  against  the  Texas  ft 
New  Orleans  Railroad  Company,  for  dam- 
ages for  the  killing  of  three  mules,  alleged  to 
be  worth  $275  each,  alleging  that  one  mule 
was  killed  on  the  27th  day  of  September, 
1914,  and  that  two  mules  were  killed  on  the 
1st  day  of  October,  1914,  that  the  railroad 
company  negligently  permitted  its  fence  to 
be  down  and  out  of  repair  where  the  mules 
entered  upon  the  right  of  way  of  the  com- 
pany, and  that  the  appellant  railroad  com- 
pany negligently  and  carelessly,  on  the  dates 
above  mentioned,  ran  its  locomotives  and 
cars  against  and  over  said  mules  and  thereby 
killing  them.  There  was  also  damages  al- 
leged to  a  fourth  mule  on  the  same  grounds, 
alleging  the  Injury  of  the  mule,  and  that 
he  was  damaged  thereby  In  the  sum  of  $150, 
and  that  his  total  damages  was  the  sum  of 
$975.  Appellant  answered  by  general  de- 
murrer and  general  denial,  except  as  to  the 


plaintifTs  residence,  his  ownership  of  the 
mules,  and  in  these  connections  answered 
that,  not  having  sufficient  information,  it 
neither  affirmed  nor  denied;  admitted  that 
it  was  a  railroad  corporation,  and  that 
it  owned  and  operated  a  line  of  railroad 
through  Orange  county,  Tex. ;  denied  spe- 
cially that  it  negligently  permitted  its  right 
of  way  at  the  place  where  the  mules  were 
killed  to  become  unfenced,  and  to  be  unfenc- 
ed  at  the  time  the  mules  were  killed ;  denied 
specially  that  it  negligently  and  carelessly 
ran  its  engine  and  cars  against  and  over  the 
mules,  as  alleged  by  plaintiff;  and  denied 
specially  that  It  was  Indebted  and  liable  to 
the  plaintiff  for  damages,  in  the  sum  of 
$975.  The  case  was  tried  in  the  ooonty  court 
of  Orange  county  on  the  20tti  day  of  Janu- 
ary, 1915,  resulting  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  In  the  sum  of 
$212.50  each  for  the  value  of  the  three  mnles 
killed. 

The  case  was  submitted  to  the  jury  by  the 
trial  court  on  special  Issues,  substantially  as 
follows: 

Was  the  plaintiff  the  owner  of  the  moles 
killed  at  the  time  they  were  killed? 

Were  the  mules  (billed  at  the  time  and 
place  alleged? 

Did  the  railroad  company  negligently  per- 
mit its  right  of  way  to  become  unfenced,  as 
alleged,  so  as  to  permit  stock  to  come  upon 
the  right  of  way? 

Did  the  railroad  company  negligently  and 
carelessly  run  its  engine  and  cars  on  and 
against  plalnttfTs  mules,  wounding  and  kill- 
ing them,  as  alleged? 

What  was  the  reasonable  value  of  each  of 
the  mules  killed? 

The  jury  answered  the  special  issues,  find- 
ing appellee.  Turner,  to  be  the  owner  of  the 
mules  at  the  time  they  were  killed ;  that  the 
mules  were  killed  at  the  time  and  place  al- 
leged; that  the  railroad  company  was  neg- 
ligent in  permitting  its  right  of  way  fence 
to  be  out  of  repair  at  the  time  and  place  the 
mules  were  killed,  as  alleged,  and  that  it 
negligently  and  carelessly  ran  its  engine  and 
cars  against  and  upon  the  mules  and  kUIed 
them,  as  alleged ;  and  that  the  value  of  each 
mule  killed  was  $212.50. 

Appellant  requested  a  special  charge,  in- 
structing the  Jury  to  return  a  verdict  for 
the  defendant;  also  a  special  diarge,  in- 
structing the  Jury  that  the  burden  of  proof 
was  upon  appellant  to  establish  the  negli- 
gence of  appellant  in  the  maintenance  of  its 
right  of  way  fence,  and  defining  negligence, 
designated  as  "sperfal  charge  No.  1."  It  also 
asked  several  special  issues,  which  were  giv- 
en by  the  court  to  the  Jury,  embodying,  sub- 
stantially, the  following: 

Had  the  right  of  way  fence  been  down  a 
sufficient  length  of  time  that  a  person  of  ordi- 
nary care  should  have  repaired  it  (defining 
ordinary  care)? 
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Did  tbe  private  fence  of  the  Hi^lns  Oil 
Comiwny  substantially  take  the  place  of  tbe 
defendant's  right  of  way  fence? 

Was  the  breach  In  the  fence  permitted  to 
exist  for  the  benefit  of  George  Harmon,  who 
vas  using  the  mules  at  the  time  they  were 
killed? 

What  was  the  market  ralne  of  the  mules 
killed  at  the  time  and  place  they  were  killed? 

What  was  the  age  of  each  mule  killed? 

The  jury  answered  that  the  right  of  way 
fence  had  been  down  a  sufficient  time  that 
a  person  of  ordinary  care  should  have  re- 
paired It 

The  record  does  not  show  whether  the 
court  gave  appellant's  requested  charge  No. 
1,  but  no  error  Is  assigned,  and  we  suppose 
It  was  given,  that  the  Hlggins  Oil  Company 
fence  did  not  take  the  place  of  the  right  of 
way  fence ;  that  the  breach  In  the  fence  was 
not  permitted  to  exist  for  the  benefit  of 
George  Harmon,  but  that  he  did  use  it  in 
hauling  timbers  upon  the  right  of  way  ;  that 
the  market  value  of  the  mules  killed  was 
$212.50  each ;  and  that  the  age  of  each  mole 
was  nine  years. 

[1]  Appellant  assigns  11  errors  In  his  brief, 
substantially,  that  the  court  erred  In  not 
hwtrnctlng  a  verdict  for  It;  that  the  verdict 
of  the  jury  was  contrary  to  the  vast  pre- 
ponderance of  the  eridence,  and  not  support- 
ed by  tbe  evidence,  stated  from  different 
Tlewpoints;  that  the  evidence  was  not  sufB- 
dent  to  warrant  the  value  of  tbe  mules  as 
found  by  the  Jury;  that  the  court  erred  In 
not  submitting  Its  special  Issue  No.  6,  this 
special  requested  issne  Instructing  the  jury 
to  find  when  tbe  mules  became  the  property 
of  George  Harmon;  that  the  court  should 
have  permitted  tbe  Jury  to  take  with  it  in 
its  retirement  tbe  owners'  stock  elalm  signed 
by  George  Harmon,  tbe  statement  made  tyy 
Jerome  Tnmer,  and  the  plat  drawn  by  tbe 
witness,  A.  Long.  This  is  the  elev«ith  and 
last  assignment  by  appellant,  and  is  aban- 
doned by  it,  escept  as  to  the  statement  made 
bf  Tnmer  to  the  railroad  claim  agent,  S.  M. 
Cordon.  Hence  we  do  not  incumber  tbe  case 
ifith  tbe  other  written  statement,  or  docu- 
mentary testimony.  The  statement  of  Mr. 
Turner  la  as  follows: 

"T.  N.  2025,  Orange  Co.  10-27—14. 
"I  Bve  six  miles  southeast  of  Terry,  Tei. 
Am  a  farmer  by  occupation.  About  three 
months  ago  I  sold  to  George  Harmon,  who  lives 
four  miles  west  of  Orange,  four  mules  for 
the  consideration  of  $1,100,  to  be  paid  on  No- 
vember 1,  1914.  Two  of  these  mules  were  black 
mare  mules,  16%  hands  high,  weighing  1,250 
poQodi  each,  one  bay  horse  mule  16^  hands 
iagh,  six  years  old,  and  weighing  1,250  pounds, 
one  hny^  horse  mule,  seven  years  old,  16% 
hands  high,  weighing  1,250  pounds.  The  mules 
I  bought  during  the  month  of  Febmary,  1915, 
from  a  dealer  in  Houston,  Tex.,  his  name  X  do 
not  know;  buying  mules  tor  the  purpose  of  rice 
raising,  which  I  did  last  year,  but  on  account 
of  being  unable  to  get  water  this  year  for  irri- 
tating purposes,  concluded  to  dispose  of  the 
males.  First  cost  of  mules  was  $450  per  span, 
and  freight  to  Terry  was  about  $33,  for  the  tour 


bead.  Mr.  Georg^  Harmon  told  me,  a  short 
time  ago,  the  mules  I  had  sold  him  had  been 
killed  by  a  train  near  Tulane,  and  two  be  had 
purchased  from  his  father.  I  had  seen  the  two 
mules  he  bought  from  his  father,  R.  M.  Har- 
moa,  and  were  mules  I  considereid  would  have 
weighed  1,060  pounds  each,  and  I  should  judge 
13%  hands  high,  and  were  mules  of  middle  age. 
Am  not  posted  on  mule  values  now,  and  there- 
fore cannot  state  just  what  the  last  two  men- 
tioned mules  were  worth.  Mr.  George  Harmon 
also  stated  one  of  his  was  also  injured  when  the 
others  were  killed,  but  did  not  state  which  mule 
it  was.  And  in  conclusion  will  state  that  I  did 
not  take  Harmon's  note  for  the  purchase  mon- 
ey for  these  four  mulesk  Merely  sold  him  the 
mules,  and  taking  only  his  word  when  he  would 
pay  me,  and  do  not  even  hold  a  mortgage  on 
these  mules.  [Signed]    Jerome  Turner." 

It  Is  certain  that  George  Harmon  put  in 
bis  claim  to  the  railroad  company  for  tbe 
value  of  the  mules  killed,  which  Mr.  Turner 
is  suing  for  In  this  suit. 

Upon  tbe  trial  of  the  case,  J.  S.  Turner, 
among  other  things,  testified: 

"Mr.  Gordon  first  asked  me  when  Mr.  Har- 
mon had  bought  those  mules.  I  said  Mr.  Har- 
mon hadn't  bought  those  mules;  I  didn't  con- 
sider them  sold  to  Mr.  Harmon  until  they  were 
killed;  he  surely  stood  good  for  them  for  $550 
per  span  should  the  mules  be  kille<l  or  disabled 
while  in  his  possession.  •  •  •  'He  asked  me 
again  when  those  mules  were  to  be  paid  for.  I 
said  I  didn't  sell  those  mules;  he  simply  mere- 
ly stood  good  for  them  in  case  the  mules  were 
disabled.  •  •  •  Mr.  Gordon  said,  'Have  you 
ever  offered  those  mules  for  sale?*  I  said,  'Yes.' 
I  told  him  I  had,  and  he  asked  me  my  reason 
for  selling  the  mules.  I  told  him  to  meet  my 
financial  oblifntions.  He  said  'When  are  they 
due?'  so  I  said,  'November  1st.'  As  to  when 
the  mules  are  to  be  paid  for,  I  signed  no  state- 
ment or  note  to  that  effect;  I  wasn't  ready  to. 
I  did  not  read  the  statement.  I  stated  my  ob- 
ligations were  to  be  met  on  November  1st;  that 
was  my  object  for  selling  the  mole^  I  owned 
the  mules  when  they  were  lost.  I  don't  think 
I  made  the  statement,  'I  did  not  trade  Harmon 
for.  or  reserve  mortgage  for,  these  four  mules, 
but  merely  sold  him  the  mules  by  taking  only 
his  word  as  to  when  he  could  pay  me,  and  do 
not  even  hold  a  mortgage  on  those  mules,'  to 
Mr.  Gordon,  not  in  that  way.  I  stated  that  I 
had  never  held  any  mortgage  or  note  on  the 
mules.  He  said.  That's  n  great  way  to  do  this 
business.'  Considerinjc  Mr.  Harmon  was  man 
enough  to  live  up  to  his  word.  Then  I  did  make 
substantially  the  statement  that  I  have  no  mort- 
pnire  or  note.  Mr.  Gordon  asked  me,  and  I 
did  tell  him,  he  was  a  man  of  his  word;  I 
judped  him  to  be.  I  don't  remember  just  exact- 
ly when  I  turned  these  mules  over  to  Mr.  Har- 
mon— about  two  months  from  the  time  they  were 
killed.  I  didn't  keep  any  date.  He  was  paying 
me  for  the  hire  of  these  mules  $23  per  month, 
straight  time,  and  feed.  He  hasn't  paid  me  any- 
thing. He  was  to  pay  me  $25  per  pair  for  the 
entire  bunch  of  mules;  I  don't  know  as  there 
was  anything  further  said  about  any  later  pay. 
He  was  to  pay  me  for  th«n  until  he  got  his 
wood  contract  up;  there  was  no  specified  time. 
If  he  had  paid  me  that  $25  per  month  each 
month  until  he  had  fully  paid  the  purchase  price 
of  .$275  in  case  they  were  not  killed  or  disabled, 
they  would  have  been  my  mules.  Mr.  Gordon 
did  not  show  me  the  statement  tliat  Mr.  Har- 
mon made.  I  don't  remember  whether  he  made 
the  statement  to  me  that  Mr.  Harmon  had  stat- 
ed to  him  that  he  (Harmon)  was  the  owner  of 
the  six  mules  killed  by  the  train  on  the  Texas 
&  New  Orleans  right  of  way  track.  He  did  tell 
me  that  Mr.  Harmon  had  in  a  claim  for  the 
value  of  those  mules.  •  •  *  It  was  under- 
stood between  me  and  Mr.  Harmon  tha^  he  waa 
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to  feei  the  mules  and  pa?  n;e  $26  per  pair  per 
month  tor  them,  and  if  the  mules  were  killed  and 
destroyed  during  the  time  he  was  to  pay  me  for 
the  mules  at  a  stated  bargain.  My  agreement 
with  Mr.  Harmon  was  that  if  these  mules  were 
killed,  he  was  to  pay  me  $275.  and  they  were 
to  be  his  mules;  yes,  sir,  that  was  the  price 
agreed  upon." 

George  JIarmon  testified  substantiany,  as 
to  his  trade  with  Turner,  as  Turner  testified. 

The  testimony  is  In  sharp  conflict  as  to 
the  ownership  of  the  mules  at  the  time  they 
were  killed;  and  therefore  it  would  have 
been  error  for  the  court  to  have  instructed 
a  verdict  in  accordance  with  appellant's 
special  charge  No.  1,  and  appellant's  first 
assignment  of  error  is  overruled. 

[2]  Appellant's  second,  third,  and  fourth 
assignments  of  error  are  each  to  the  effect 
that  the  verdict  of  the  jury  Is  not  warrant- 
ed by  the  evidence  as  to  ownership  of  the 
mules;  that  the  evidence  is  not  suflBcient 
to  support  the  finding  of  the  Jury ;  that  the 
vast  pr^onderance  of  the  evidence  is  con- 
trary to  the  finding  of  the  Jury,  and  are  dis- 
posed of  under  one  head.  There  being  con- 
flict In  the  evidence  on  this  issue,  and  the 
jury  having  answered  the  same,  it  is  not  the 
province  of  this  court  to  disturb  its  finding. 
The  second,  third,  and  fourth  assignments 
are  overruled. 

The  fifth,  sixth  and  seventh  assignments 
of  error  are  abandoned  by  the  appellant. 

Appellant's  eighth  and  ninth  assignments 
are  properly  grouped  in  its  brief  in  one  as- 
signment, and  we  so  consider  them.  They 
are  that  the  verdict  of  the  jury  for  $212.50 
each  for  the  mules  killed  is  not  supported 
by  the  evidence,  and  contrary  to  a  vast  pre- 
ponderance of  the  evidence.  The  evidence 
is  conflicting  as  to  the  value  of  the  mules. 
The  jury  found  their  value,  under  proper  is- 
sues submitted  to  it,  and  it  Is  not  the  prov- 
ince of  this  court  to  disturb  such  finding, 
and  appellant's  eighth  and  ninth  assignments 
are  overruled. 

[S]  The  tenth  assignment  is: 

"The  court  erred,  to  the  prejudice  of  the  de- 
fendant, in  refusing  to  submit  to  the  jury  special 
issue  No.  6,  requested  by  defendant" 

Special  issue  No.  6,  asked  by  appellant, 
reads  as  follows: 

"Gentlemen  o*  the  jury,  when,  under  the 
agreement  between  plaintiff  and  George  Har- 
mon, were  the  mules  sued  for  to  become  the 
property  of  said  George  Harmon?  Answer  this 
question  in  your  own  language,  and  write  your 
answer  on  the  back  hereof." 

It  would  have  been  error  for  the  court  to 
bare  given  this  special  requested  issue  to 
the  jury.  It  assumed  a  sale,  and  reaulred 
the  jury  to  find  a  sale,  indirectly. 

The  tenth  assignment  is  overruled. 

f4,  6]  The  eleventh  assignment  of  error  is 
fatal,  and  requires  a  reversal  of  this  case. 
Article  1957,  Vernon's  Sayles'  Civil  Statutes, 
provides: 

'The  jury  may  take  with  thrao:  in  their  retire- 
ment the  charges  and  instructions  in  the  cause, 
the  pleadings  and  any  written  evidence,  except 
the  depositions  of  the  witness.    *    *    • " 


[6]  Before  the  plaintiff  oouM  recover  In 

this  case,  he  bad  to  establish  the  ownership 
of  the  mules  and  show,  by  a  preponderance 
of  the  testimony,  that  be  was  the  owner  of 
the  mules  at  the  time  they  were  killed.  In 
his  written  statement  he  said  posltiTely  tliat 
he  had  sold  the  mules  to  Harmon  for  $275 
each,  and  that  he  had  made  this  sale  about 
three  months  before  the  mules  were  kUled. 
Appellant  insisted  upon  that  written  state- 
ment being  delivered  to  the  Jury  fbr  their 
consideration  in  their  retirement  It  was 
proper  matter  for  the  jury  to  take  with  them, 
in  their  retirement,  as  when  appellantfa 
counsel  made  the  request  that  the  Jury 
should  take  such  statement,  tbe  court  re- 
fused this  statutory  right  The  only  answer 
made  by  appellee  to  this  proposition  is  that 
tbe  error  committed  by  tbe  court  is  harm- 
less error.  It  is  dl£Bcult,  sometimes,  to  say 
Just  what  constitutes  harmless  error,  but  we 
are  soundly  of  the  opinion  that  in  this  case 
it  could  not  be  considered  harmless  error. 
The  burden  was  upon  appellee.  Turner,  to 
establish  the  property  as  his  own  before  he 
could  recover.  His  written  statement  and 
his  oral  testlm<my  are  in  conflict  with  eacb 
other.  Oan  it  be  said  that  the  Jury  would 
have  rendered  the  same  verdict,  as  to  the 
ownership  of  the  mules,  it  did  render  if  it 
had  beoi  permitted  to  take  Mr.  Turner's 
written  statement  with  it,  to  consider  In  its 
retirement.  We  cannot  say  whether  such 
would  have  been  the  case.  The  right  is  stat- 
utory, appellant  insisted  upon  this  right,  and 
it  was  refused  by  the  honorable  trial  court, 
and  for  the  error  committed  the  case  must 
be  reversed  and  remanded.  In  addition  to 
the  statute  above  cited,  see  S.  A.  ft  A.  P.  Ry. 
Co.  V.  Bamett,  12  Tex.  Qv.  App.  321,  34  S.  W. 
129 ;  Sargent  v.  Lawrence,  16  Tex.  Civ.  App. 
640,  40  S.  W.  1075;  Davta  v.  M.,  K.  ft  T.  Ry. 
Co.,  17  Tex.  Civ.  App.  109, 43  8.  W.  44 ;  Blard 
<&  Squares  v.  Tyler  Building  ft  Loan  Ass'n, 
147  8.  W.  1168 ;  Curtsinger  v.  McGown,  149 
S.  W.  308. 
Reversed  and  remanded. 

On  Motion  for  Rehearing. 

.  [J]  Appellee's  counsel  ardently  Insists 
that  we  have  committed  error  in  reversing 
and  remanding  this  case,  on  the  ground  that 
the  trial  court  refused  to  permit  the  jury  to 
take  with  them  in  their  retirement  certain 
evidence,  and  dtes  with  confidence  rule  62a 
(140  S.  W.  X),  governing  the  Courts  of  Civil 
Appeals,  and  the  following  authorities  under 
said  rule:  T.  &  B.  V.  R.  R.  Ca  v.  Voss,  160 
8.  W.  663;  So.  Kans.  Ry.  Co.  ▼.  Shinn,  163 
8.  W.  640;  I.  ft  G.  N.  Ry.  Co.  v.  Walters, 
165  S.  W.  625;  Owens  v.  State  Bank  of 
Bronte,  166  8.  W.  708.  The  last  citation  is 
an  error.  We  have  carefully  read  all  of 
the  authorities  dted,  but  we  fall  to  find  such 
authorities  supporting  appellee's  contention, 
and,  so  far  as  we  have  been  able  to  ascer- 
tain, there  Is  no  decision  by  any  of  tbe  ap- 
pellate courts  of  this  state  which  holds  that 
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a  plain  violation  of  a  statutory  right  is  harm- 
less error;  indeed,  we  think  the  authorities 
cited  are  rather  against  appellee's  conten- 
tion than  supporting  It.  A  quotation  from, 
perhaps,  the  strongest  authority  presented 
by  appellee  In  his  motion  for  rehearing  will 
prove  this  view.  In  the  case  of  Southern 
Kansas  Railway  Company  of  Texas  et  al.  v. 
Shlnn,  1S3  S.  W.  640,  It  Is  to  be  noted  that 
the  appellate  court,  In  imssing  upon  motion 
for  rehearing,  used  the  following  language: 

"Of  coarse,  in  no  event  would  this  court  ap- 
ply the  right  where  a  plain  and  palpable  error 
bad  been  committed  in  violation  of  a  statute 
affectinK  the  substantive  rights  of  a  litigant; 
and,  where  such  a  condition  is  presented,  the 
fundamental  law  necessarily  would  overcome 
the  rule"  (citing  Schuette  v.  Bishop,  153  S.  W. 
877).   ' 

We  think  the  trial  court  could  have,  with 
as  much  propriety,  refused  the  Jury  the 
privilege  of  taking  with  them,  in  their  re- 
tirement, the  charge  of  the  court,  or  the 
pleadings  of  the  parties,  or,  as  to  that  mat- 
ter, both.  The  statute  is  plain  and  unmis- 
takable that  the  documentary  evidence  was 
proper  matter  for  the  Jury  to  have  in  its 
retirement  The  appellant  asked  that  the 
Jury  be  permitted  to  take  such  evidence  with 
It  in  Its  retirement.  The  trial  court  refused 
appellant's  request,  and  did  not  permit  the 
Jury  to  take  with  it,  in  its  retirement,  a 
paper  that  the  plain  letter  of  the  law  says 
It  may  have. 

The  ownership  of  the  mules  was  a  closely 
contested  issue  in  this  case.  George  Harmon, 
at  the  very  time  of  the  trial,  had  a  claim 
pending  for  damages  for  these  very  mules. 
Snch  being  the  case,  we  are  unable  to  see 
any  force  in  appellee's  contention  that  the 
error  was  harmless. 

Tbe  motion  for  rehearing  Is  overmled. 


SOUTHBRN  KANSAS  BY.  00.  OP  TEXAS 
et  al.  V.  HUGHBY.     (No.  881.)  • 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 
Jan.  26,  1916.) 

1.  Apfkal  and  Bbbob  «=>1083  —  Bbvixw  — 

HaBULESS    B2BB0B. 

In  an  action  to  recover  the  value  of  hogs, 
which  died  in  transit,  and  for  damages  to  the 
remainder,  admission  of  evidence  as  to  the  value 
of  the  bogs  at  the  point  where  the  dead  ones 
were  removed  is  harmless,  though  erroneous, 
where  evidence  showed  the  value  of  snch  ani- 
mals at  the  point  of  destination  was  greater 
than  their  value  at  such  intennedlate  point. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  40S2-4062 ;  Dec.  Dig.  «=» 
1033.] 

2.  Cabbiebs    «=»228  —   Cabbiaob   ot  Livb 
Stock— Actions— Ebbob. 

In  an  action  to  recover  for  the  death  of 
b<^  in  transit  and  injury  to  remainder  of  the 
shipment,  the  measure  of  damages  is  the  market 
value,  if  there  be  one,  at  the  point  of  destina- 
tion; but  testimony  of  the  weight  of  the  dead 
bogs  which  were  removed  at  an  intermediate 
point,  together  with  the  testim<Hiy  of  the  value 


at  that  point,  and  the  value  at  point  of  destina- 
tion, which  was  greater,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  g§  957-960;    Dec.  Dig.  «=>228.] 

3.  Cabbiebs    e=>229  —    Cabbiaok   or    Livx 
Stock— Actions— MiABtJBB   of  Damages. 

Where  hogs  died  in  transit,  the  measure  of 
damages  is  their  market  value  at  point  of  des- 
tination, or,  in  case  there  was  no  market  value, 
their  intrinsic  value  at  such  point 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  930,  963,  964;  Dec.  Dig.  «=»229.] 

4.  Evidence  (8=»474  —  Opinion  Evidence  — 
Adkisbibiutt. 

Plaintiff,  who  had  shipped  hogs  a  number 
of  times,  may  testify  as  to  the  normal  shrink- 
age of  hogs  resulting  from  shipment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §J  2106-2219;   Dec.  Dig.  <8=»474.] 

6.  PixADiNO  «s>412  —  Reply  —  Faii.itbe  — 
Waiveb. 

In  an  action  for  the  death  of  part,  and  in- 
jury to  the  remainder,  of  a  shipment  of  hogs, 
where  the  railway  company,  which  pleaded  that 
It  was  the  duty  of  the  shipper  to  properly  feed, 
water,  and  care  for  the  hogs  en  ronte,  went  to 
the  trial  without  objecting  to  the  shipper's  fail- 
ure to  controvert  the  answer,  its  right  to  insist 
that  the  averments  of  the  answer  should  be 
taken  as  confessed  was  waived. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1387-1394;    Dec.  Dig.  <S=»412.] 

6.  Cabbiebs    ^=3218  —   Gabbiaoe   or  Live 
Stock— Defenbes. 

The  agreement  that  a  shipper  should  care 
for  animals  in  transit  is  no  defense  to  an  ac- 
tion for  damages  to  the  same,  unless  the  rail- 
road company  showed  adequate  facilities  were 
provided,  and  the  agreement  was  reasonable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  674^606,  927,  928,  933-949;  Dec. 
Dig.  <8=s>218.] 

7.  AFFSAii.AND  Ebbob  «=»664— Biu.  or  Ex- 
ceptions— Statement  or  Facts. 

Where  there  is  a  conflict  between  a  bill  of 
exceptions  and  statement  of  facts  as  to  the  pro- 
ceedings at  trial,  the  statement  controls. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  2866-2859 ;  Dec.  Dig.  «=» 
664.] 

8.  Cabbiebs    <S=>218   —    Cabbiaoe    or   Live 
Stock— Agbeements—Reasonabijcness. 

A  stipulation  in  a  contract  for  shinment  of 
live  stock  that  the  shipper  would  load  the 
stock,  care  for  and  attend  them  while  they 
were  in  the  stockyards,  and  that  the  carrier 
should  not  be  liable  for  any  loss  or  damage  while 
the  stock  were  in  the  shipper's  charge,  is  in- 
valid. 

[Ed.  Note.— Fbr  other  cases,  see  Carriers, 
Cent  Dig.  M  674-696,  927,  928,  93^-049;  Dec. 
Dig.  €:=>218.] 

9.  Cabbiebs   «=3218   —  Oabbiagb   or   Livb 
Stock — Deeenbes. 

An  agreement  requiring  the  shipper  to  in- 
spect the  cars,  and  accept  them  If  in  good  con- 
dition, and  declaring  that,  in  the  event  of  fail- 
ure, it  shall  be  conclusively  presumed  that  tiie 
cars  were  suitable,  is  void. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  674-696,  927,  928,  933-949; 
Dec.  Dig.  <S=s>2ia] 

10.  Cabbiebs  «=3218  —  Cabbiaob  or  Livb 
Stock— STiptrLAHOHS—VAUDiTr. 

Under  Rev.  St  arts.  708,  710,  forbidding  a 
carrier  from  limiting  its  responsibiUty  other- 
wise than  it  existed  at  common  law,  a  stipula- 
tion in  a  contract  of  shipment  that  the  shipper 
could  not  hold  the  railroad  company  liable  for 
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injuries  to  live  stock  because  of  beat,  suffoca- 
tion,  or  other  results  of  being  overcrowded  In 
the  cars,  and  that  any  injury  should  be  pre- 
sumed to  have  resulted  from  overloading,  is 
invalid. 

IKd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  a  674-696>  927,  928,  933-949;  Dec 
Dig.  <S=»21ii] 

11.  Oarkiebs  *=»218— Contracts  of  Pabties. 

An  agreement  in  a  contract  for  the  ship- 
ment of  live  stock  that  suit  should  not  be 
brought  alter  (i  mouths  is  invalid,  under  Ver- 
non's ijayles'  Ann.  Civ.  St.  1914,  art  5713,  de- 
claring that  it  shall  be  unlawful  for  any  cor- 
poration to  enter  into  any  contract  by  reason 
whereof  the  time  in  which  to  sue  is  limited  to 
leas   than  2   years. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  I  Ms.  U  674-«86,  927,  928,  933-949;  Dec. 
Dig.  «8=»218.] 

12.  Cabbiebs   «s»218  —   Cabbiaoe  or  Litx 
Stock. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5714,  declaring  that  no  stipulation  in  any 
contract  requiring  notice  to  be  given  of  claim 
for  damages  as  a  condition  precedent  to  the 
right  to  sue  shall  be  valid,  unless  the  stipulation 
is  reasonable,  a  stipulation  in  a  contract  for  the 
shipment  of  live  stock,  requiring  presentation 
of  claim  to  be  made  within  91  days  is  no  de- 
fense, and  cannot  be  relied  on,  unless  its  rea- 
sonableness be  pleaded. 

[Ed.  Kote.— For  other  cases,  see  Carriers, 
Cent.  Dig.  «S  674-696,  927,  928,  933-949;  Dec 
Dig.  «=»218.] 

13.  Cabbiebs    ®=>227  —   Cabbiaqb   or  Lite 
Stock— Action  s—PBEstjiiPTioN  s. 

Under  Vernon's  Saylea'  Ann.  Civ.  St.  1914, 
art.  5714,  declaring  that  it  will  be  presumed  that 
notice  of  claim  has  been  given,  unless  want  of 
notice  has  been  specially  jpleaded  under  oath, 
evidence  that  notice  of  claim  for  injuries  to  a 
shipment  of  live  stock  had  not  been  given  with- 
in the  time  fixed  in  the  contract  ot  shipment 
cannot  be  received,  where  a  want  of  notice  was 
not  especially  pleaded  under  oath. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  232,  95.1-956 ;   Deo.  Pis.  <e=»227.1 

14.  Cabbiebs  4=9227  —  Cabbiaok  or  Live 
Stock— Evidence— Admissibilitt. 

In  an  action  for  injury  to  shipm^t  of 
live  stock,  a  contract  of  shipment,  part  of  the 
stipulations  of  which  were  void,  ana  the  other 
portion  of  which  were  not  properly  pleaded,  is 
properly  rejected. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  IMg.  {§  232,  953-956 ;   Dec.  Dig.  <8=>227.] 

15.  Cabbiebs  €=>230  —  Cabbiage  of  Live 
Stock— Actions. 

Where  a  shipper  of  live  stock  sought  re- 
covery for  negligent  delay,  as  well  as  mishan- 
dling, a  charge  that,  if  the  shipment  was  for- 
warded on  the  first  train,  there  could  be  no  re- 
covery, is  erroneous,  because  disregarding  other 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  gg  961,  962;   Dec.  Dig.  <S=}230.] 

16.  Cabbiebs   ®=»213  —  Cabbiage   or   Lite 
Stock. 

Though  the  market  price  was  higher  on  the 
day  the  shipment  reached  the  point  of  destina- 
tion than  on  the  day  it  should  have  reached 
there,  the  carrier  is  not  entitled  to  a  peremp- 
tory instruction,  where  the  shipper  sought  re- 
covery, not  only  for  depreciation  of  the  market, 
but  on  account  of  shrinkage  of  animals  by  rea- 
son of  delay. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §{  920-922 ;   Dec.  Dig.  <S=»213.] 


17.  Appeal  and  Bbbob  «=s>930  —  Review  — 

Pbksusiption. 

Where  the  verdict  was  general,  and  it  ap- 
peared that,  as  to  some  of  the  claims  of  re- 
cover}', plaintiff  was  not  entitled,  it  will  be 
presumed  on  appeal  that  no  part  of  the  recov- 
ery was  on  account  of  such  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3755^761 ;  Dec.  Dig.  «=> 
930.] 

Appeal  from  Gray  County  Court;  Siler 
Faulkner,  Judge. 

Action  by  I.  D.  Hughey  against  the  South- 
ern Kansas  Railway  Company  of  Texas  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

Hoover  &  Dial,  of  Canadian,  Turner  & 
Rollins,  of  AmariUo,  and  Terry,  CaTln  & 
Mills,  of  Galveston,  for  appellants.  Klm- 
brough,  Underwood  &  Jackson,  of  AmariUo, 
for  appellee. 

HALL,  J.  Appellants  call  our  attention  to 
the  fact  that  in  disposing  of  the  sixtb  assign- 
ment we  announced  tlie  rule  with  reference 
to  the  admission  of  the  shipping  contract  in 
evidence  as  it  has  been  declared  in  the  mo- 
tion for  rehearing  in  G.,  C.  &  S.  F.  Ry.  Co. 
V.  Winn  Bros.,  178  S.  W.  e9a  Tlie  correct 
rule  is  stated  in  the  original  opinion  of  that 
case,  as  Is  held  in  Scott  t.  Towusend,  166  S. 
W.  1138,  and  Jamison  v.  Dooley,  98  Tex.  206, 
82  S.  W.  780.  The  original  opinion  is  there- 
fore withdrawn,  and  this  is  substituted: 

Appellee  sued  the  Southern  Kansas  Rail- 
way Company  of  Texas  and  the  Ft  Worth 
&  Denver  City  Railway  Company  of  Texas, 
for  damages  growing  out  of  the  shipment  of 
two  cars  of  hogs,  from  Pampa  to  Ft  Wortti, 
Tex.  It  4s  alleged  that  four  hogs  of  the  first 
shipment  and  three  of  the  last  died  In  trans- 
it, and  damages  are  claimed  to  the  remain- 
der, by  reason  of  rough  handling,  delay,  and 
decline  in  the  market.  The  Southern  Kansas 
Railway  Company  denied  that  it  was  guUtj- 
of  any  negligence,  and  by  way  of  special  an- 
swer pleaded  that  the  shipments  moved  under 
written  contracts,  the  fourth  paragraph  of 
which  provided  that  the  shipper  should,  at 
his  own  cost  and  expense,  properly  bed  the 
cars  in  which  the  bogs  were  to  be  transport- 
ed; that  the  carrier  should  not  be  responsi- 
ble for  any  loss  or  damage  that  might  result 
because  of  heat,  suffocation,  or  other  results 
of  being  crowded  Into  the  cars ;  that  by  the 
fifth  paragraph  of  the  contract  It  was  pro- 
vided that  the  shipper  would,  at  his  own  risk 
and  expense,  load  the  stock,  take  care  of 
and  attend  the  same  while  they  were  In  the 
stockyards  awaiting  shipment  and  while  be- 
ing loaded,  and  agreed  that  the  company 
would  not  be  liable  for  any  loss  or  damage  to 
said  stock  while  being  In  the  shipper's  charge, 
or  so  cared  for  and  attended  to  by  him.  The 
stipulation  providing  for  notice  in  writing 
within  91  days  after  the  damage  accrued  was 
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also  set  up,  and  the  ninth  paragraph  of  the 
contract,  limiting  the  right  to  sne  to  6  months 
after  the  loes  or  damage  had  accmed.  Plain- 
tiff did  not  file  any  supplemental  petition. 

The  Pt  Worth  &  Denver  aty  RaUway 
Company  also  pleaded  that  It  forwarded  both 
said  shipments  on  the  first  through  train 
from  Amarlllo  after  the  receipt  of  the  car 
from  Its  codefendant,  that  they  were  for- 
warded to  Ft  Worth  as  promptly  as  same 
could  be  done,  and  that  there  was  no  decline 
In  the  market  from  the  8th  day  of  Septem- 
ber to  the  9th  of  September,  the  date  of  the 
first  shipment,  or  from  the  24tb  of  November 
to  the  25th  of  November,  the  date  of  the  last 
shipment. 

[1]  It  Is  arged  under  the  first  assignment 
of  error  presented  In  the  brief  of  the  South- 
em  Kansas  Railway  Ck>mpany  that  the  court 
erred  In  not  sustaining  the  defendant's  ob- 
jection to  the  testimony  of  the  plaintiff  with 
reference  to  the  market  value  of  the  hogs  at 
AmarUlo  on  their  arrival.  Reference  to  the 
statement  of  facts  shows  that  the  market 
value  of  the  hogs  at  Ft  Worth,  the  destina- 
tion of  the  shipments,  was  also  established, 
and,  80  far  as  we  know,  the  verdict  Is  based 
upon  the  market  value  at  Ft.  Worth.  No 
injury  is  shown  by  the  admlssloa  of  this  evi- 
dence. Appellants  could  not  have  been  Injur- 
ed, since  the  uncontradicted  testimony  shows 
tliat  the  value  at  Ft.  Worth  was  greater  than, 
as  stated  by  the  witness,  the  market  value 
at  AmarUlo. 

[2,3]  Under  the  second  assignment  it  is 
urged  that  the  court  erred  In  not  sustaining 
the  objections  to  plaintiff's  testimony  with 
reference  to  the  value  of  the  hogs  which  died 
at  AmarlUo.  It  Is  true  that  the  measure  of 
damages  is  the  market  value  If  there  la  one, 
and  If  not  then  the  intrinsic  value  of  the 
hogs  at  the  point  of  destination,  and  not  at 
any  intermediate  point  where  they  may  have 
died.  This  was  not  an  action  for  conversion. 
I.  &  G.  N.  Ry.  Co.  v.  Parke,  169  S.  W.  397 ; 
Ballway  Co.  v.  ChitUm,  40  S  W.  23.  Refers 
ence  to  the  statement  of  facts  shows  that  the 
witness  testified  as  follows: 

"I  was  acquainted  with  the  ralue  of  hogs  at 
that  date.  1  was  acquainted  with  the  market 
value  of  hogs  on  or  about  the  7th  day  of  Sep- 
tember, 1913.  The  hogs  would  have  brought  a 
little  less  in  AmariUo  than  at  Ft  Worth  on  that 
date.  At  AmarUlo  they  were  worth  about 
$8.75  a  hundred.  I  know  what  they  would  have 
been  worth  at  Ft.  Worth.  We  sold  other  hogs 
similar  to  these  that  were  In  the  same  shipment 
at  Ft  Worth.  The  market  value  of  these  hogs 
at  Ft  Worth  was  $8.9S  a  hundred.  The  four 
dead  hofm  were  weighed  in  AmariUo.  They 
weighed  925  pounds." 

We  think  .this  testimony  was  admissible, 
and  the  second  assignment  is  nlso  overruled. 

[4]  The  third  assignment  is  that  the  court 
erred  In  admitting  the  testimony  of  the  plain- 
tiff with  reference  to  the  usual  amount  of 
shrink  In  a  run  from  Pampa  to  Ft  Worth. 
It  is  Insisted  under  this  ns-slgnment  that  the 
witness  was  not  qualified.  He  testified  that 
be  bad  heretofore  engaged  in  shipping  hogs 


from  Pampa  to  Ft.  Worth  and  other  places ; 
that  in  a  shipment  over  that  distance  they 
naturally  suffered  a  certain  amount  of 
shrinkage;  that  he  had  made  between  six 
and  ten  shipments  previous  to  the  one  in 
question,  and  based  upon  his  experience  he 
knew  the  usual  and  necessary  shrinkage  of 
a  hog  shipped  from  Pampa  to  Ft  Worth,  over 
the  two  lines  of  railway  Involved  in  this  suit ; 
that  an  ordinary  200-pound  hog  would  shrink 
about  6  pounds.  We  think  this  witness  '^as 
qualified  to  testify  on  this  point  Appellants' 
own  witness,  Curtis,  placed  the  usual  amount 
of  shrink  at  a  larger  figure. 

[5, 1]  It  is  urged  by  the  fourth  assignment 
that  the  court  erred  tn  permitting  the  plain- 
tiff to  testify  that  the  reason  he  did  not  prop- 
erly prepare  the  cars  for  shipping  was  because 
the  raUway  company  did  not  furnish  bedding 
and  proper  fbdUtles  for  doing  so,  when  that 
issue  was  not  raised  by  a  supplemental  pe- 
tition. Under  this  assignment  it  is  insist- 
ed that  the  allegations  in  the  answer  should 
have  'been  taken  as  confessed.  It  is  too 
late  to  insist  upon  such  a  course  in  this 
court  The  faUure  of  appellee  to  answer 
under  oath  and  controvert  the  facts  alleged 
by  appellants  was  waived  by  pro(feedlng  to 
trial  In  the  county  court  Memphis  Cotton 
0«  Co.  V.  Tolbert  171  S.  W.  309.  It  was  the 
duty  of  appellant  to  not  only  plead  that  term 
of  the  contract  requiring  plaintiff  to  feed,  wa- 
ter, and  care  for  hogs  en  route,  but  their  al- 
legation should  have  shown  that  adequate 
faculties  were  provided,  and  that  the  stipu- 
lation under  the  circumstances  was  reason- 
aUe.  Having  faUed  to  do  so,  this  term  of  the 
contract  was  void.  G.,  C.  &  S.  F.  Co.  v.  Cun- 
ningham, 51  Tex.  Civ.  App.  308,  113  S.  W. 
767. 

[7]  Appellants  assert  that  the  court  erred 
in  permitting  the  witness  Curtis,  on  cross-ex- 
amination, to  testify  that  he  had  made  a 
shipment,  had  put  in  a  claim  for  damages  for 
excess  in  shrinkage  and  for  delay,  and  that 
appellants  had  paid  the  same.  We  find  no 
such  evidence  In  the  statement  of  facts, 
though  the  bill  of  exception  recites  that  It 
was  submitted.  In  a  conflict  between  a  bUl 
of  exceptions  and  the  statement  of  facts  sign- 
ed by  both  parties  and  duly  approved  by  the 
court,  the  latter  controls  Coker  v.  Cooper'a 
Estate,  176  S.  W.  145. 

[8]  It  Is  Insisted  under  the  sixth  assign- 
ment that  the  court  erred  tn  excluding  from 
evidence  the  written  contracts  of  shipment 
PlalntiflTs  petition  seeks  to  recover  upon  the 
common-law  liability  of  the  carriers.  In 
their  answers  they  set  up  that  the  shipments 
were  made  under  written  contracts.  The 
fifth  paragraph,  which  provides  that  at  his 
own  risk  and  expense  the  shipper  will  load 
the  stock,  take  care  of  and  attend  the  same 
while  they  are  In  the  stockyards  and  being 
loaded,  and  that  the  comt>any  shall  not  be 
liable  for  any  loss  or  damage  while  the  stock 
are  In  the  shipper's  charge,  and  so  cared  for 
and  attended  by  him,  has  •been  declared  to  be 
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a  void  sapnlaOon.  P.  &  N.  T.  By.  Co.  ▼. 
Brooks,  145  S.  W.  640. 

[9]  Tbe  fourth  paragraph  of  the  shipping 
contract,  which  binds  the  shipper  at  his  own 
cost  to  bed  the  cars,  and  put  them  In  proper 
condition  for  shipment,  and  Inspect  and  ac- 
cept them  If  in  good  condition,  and  If  not  to 
report  the  fact  to  the  station  agent  in  writ- 
ing, and  in  the  event  he  should  fall  to  do  so 
then  that  it  shall  be  conclusively  presumed 
that  the  cars  were  suitable,  has  been  declar- 
ed to  be  a  void  stipulation.  I.  &  G.  N.  By. 
Co.  V.  Parish,  18  Tex.  av.  App.  130,  43  S.  W. 
1066.  The  plaintiff  testifies  without  contra- 
diction that  the  company  furnished  no  facili- 
ties for  bedding  the  cars  or  watering  the 
bogs.  The  answer  does  not  allege  that  the 
appellee  was  given  an  opportunity  to  bed 
them.  In  this  state  of  the  pleadings,  the 
fourth  paragraph  of  the  shipping  contract  is 
unquestionably  void.  G.,  C.  &  S.  F.  By.  v. 
Boger,  169  S.  W.  1095;  Texas  Central  By. 
Co.  T.  McCaU.  166  S.  W.  925;  4  EUlott  on  B. 
B.  S  1548b. 

£10]  Tbe  fourth  paragraph  has  intermin- 
gled with  the  other  provisions  a  stipulation 
that  the  shipper  wlU  not  hold  the  company 
responsible  for  any  damage  that  may  result 
because  of  heat,  suffocation,  or  other  results 
of  being  crowded  in  the  cars,  and  that  any 
injury  or  damage  to  said  stock  while  In 
transit  shall  be  presumed  to  have  resulted 
from  overloading,  for  which  the  company 
shall  in  no  respect  be  Uable.  This  stipula- 
tion Is  clearly  a  violation  of  the  statute  (Rev. 
St,  arts.  708  and  710),  which  forbids  a  carri- 
er from  limiting  its  liability  otherwise  than 
as  it  exists  at  common  law.  Pecos  &  North 
Texas  Byv  Co.  v.  Brooks,  145  S.  W.  649; 
I.  &  6.  K  By.  T.  Parish,  supra ;  4  Elliott  on 
B.  B.  $  1511. 

The 'fifth  paragraph,  binding  the  shipper 
at  his  own  risk  and  expense  to  attend  to  the 
stock  while  in  the  stockyards  of  tbe  compa- 
ny awaiting  shipment,  or  while  tbey  are  be- 
ing loaded,  clearly  has  no  application  to  the 
facts  of  this  case. 

[11]  The  eighth  paragraph,  which  appel- 
lant attempted  to  plead,  bound  the  shipper  to 
give  notice  In  writing  of  claims  for  damages 
to  some  officer  of  the  company  or  nearest  sta- 
tion agent  before  the  stock  were  removed 
from  the  place  of  destination,  and  before 
they  were  slaughtered  or  intermingled  with 
other  stock,  and  not  to  remove  the  stock  from 
the  stockyards  until  the  expiration  of  three 
hours  after  giving  of  such  notice,  and  fur- 
ther provided  that  no  damages  should  be  re- 
coverable unless  a  written  claim  therefor  bad 
fceen  presented  to  the  company  within  91 
days  after  tbe  damage  occurred.  The  ninth 
paragraph  provides  that  no  suit  shall  be  sus- 
tained in  any  court  unless  it  has  been  com- 
menced within  6  months  after  tbe  loss  or 
damage  occurred.  Article  5713  of  Vernon's 
Sayles'  Civil  Statutes  provides  that  It  shall 
be  unlawful  for  any  corporation  to  enter  Into 
any  contract  by  reason  whereof  the  time  In 


which  to  sue  thereon  Is  limited  to  a  shorter 
period  than  2  years.  This  article  of  tbe  stat- 
ute disposes  of  tbe  ninth  paragraph  of  the 
shipping  contract 

[12-14]  Article  6714  provides  that  no  stip- 
ulation in  any  such  contract,,  requiring  no- 
tice to  be  given  of  any  claim  for  damages  as 
a  condition  precedent  to  tbe  right  to  sne 
thereon,  shall  ever  be  valid  unless  such  a 
stipulation  is  reasonable.  Appelant  failed 
to  allege  that  the  91-day  stipulation  was  rea- 
sonable. It  is  further  provided  in  said  ar- 
ticle 6714  that  in  any  suit  brought  under  this 
and  the  preceding  article  it  shall  be  presum- 
ed that  notice  bad  been  given,  unless  the 
want  of  notice  is  especially  pleaded  under 
oath.  Tbe  appellant  in  this  case  did  not 
plead  the  want  of  notice  under  oath,  and  the 
presumption  that  notice  was  given  is  con- 
clusive, and  any  evidence  in  relation  there- 
to was  Inadmissible.  By  reason  of  tbe  de- 
fective pleadings  of  the  appellant,  and  the 
fact  that  the  stipulation  contained  in  the 
fourth  and  fifth  paragraphs  of  tbe  shipping 
contract  have  been  declared  void,  the  court 
did  not  err  in  sustaining  the  appellee's  ob- 
jection and  excluding  the  contract 

Tbe  brief  of  the  Southern  Kansas  Bailway 
Company  presents  no  reversible  error. 

By  reason  of  the  fact  that  the  assignm^its 
presented  in  the  brief  of  the  Kt  Worth  & 
Denver  City  Bailway  Company  raise  in  sev- 
eral instances  the  same  questions  presented 
In  the  brief  which  we  have  Just  considered,  it 
will  not  be  necessary  to  discuss  all  of  the  Ft 
Worth  &  Denver  City  Bailway  Company's 
propositions. 

[11]  It  IB  Insisted  by  this  appellant  that 
tbe  court  erred  in  refusing  to  instruct  the 
Jury  that  if  they  should  find  from  the  evi- 
dence that  tbe  Ft  Worth  &  Denver  City  Ball- 
way  Company  forwarded  the  car  of  hogs  in 
question  on  tbe  first  through  train  from 
Amartllo  to  Ft  Worth  after  tbe  receipt  of 
the  shipment  from  its  connecting  carrier,  and 
that  each  of  said  cars  of  hogs  reached  the 
first  market  that  same  could  have  reached 
after  the  time  for  the  departure  of  this  de- 
fendant's first,  train  after  tbe  receipt  of  such 
hogs,  to  return  a  verdict  for  the  defendant 
This  is  not  a  correct  charge,  because  appellee 
would  be  entitled  to  recover  if  appellant  was 
guilty  of  negligence,  even  though  the  ship- 
ments did  move  to  Ft  Worth  on  the  first 
scheduled  train  after  their  arrival  in  Amaill- 
lo  K.  C,  M.  &  O.  Go.  of  Texas  v.  Beckham, 
152  S.  W.  228.  The  charge  would  have  fur- 
ther l)een  erroneous  because  delay  in  trans- 
porting the  cars  was  not  the  only  ground  up- 
on which  recovery  was  sought  They  may 
liave  been  Injured  by  delays  and  rough  han- 
dling at  Intervening  points  on  the  line  of  this 
appellant's  road.  O.,  G.  &  S.  F.  By.  Co.  v. 
Ideus,  157  S.  W.  173. 

[It,  17]  It  is  further  contended  by  appel- 
lant that  because  the  market  price  at  destina- 
tion was  higher  on  the  day  in  which  tbe  re- 
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spectlTe  shipments  arrived  at  Ft  Worth  than 
It  was  on  the  prerlous  day,  when  they  should 
bave  reached  the  market,  that  the  court 
should  have  peremptorily  directed  a  verdict 
for  appellants.  The  effect  of  this  evidence 
•was  to  deny  appellee  a  right  to  recover  upon 
his  allegation  that  the  market  declined  dur- 
ing the  delay,  but  in  no  way  affected  his 
right  to  recover  for  shrinkage  and  loss  of 
-weight  by  reason  of  the  delay,  and  a  per- 
emptory instruction  should  not  therefore  have 
been  given.  The  verdict  is  a  general  one  in 
favor  of  appellee  for  a  stated  amount  against 
each  of  the  appellants,  and  we  must  presume 
In  support  of  the  Judgment  that  no  part  of 
the  recovery  was  by  reason  of  a  decline  in 
the  market 
The  judgment  is  affirmed. 


BARTON  V.  JACKSON.     (No.  8297.) 

(Court  of  Oivll  Appeals  of  Texas.    Ft  Worth. 

Dec.  18,  1915.) 

1.  JuancBS  o»  xine  Pkack  «=>127  —  Smcnwo 
Astm  Yoin  Judgment. 

A  justice's  jadgment  being  void,  he  can  set 
It  aside  at  any  time;  the  statutes  prescribing 
the  conditions  on  which  a  justice  may  set  aside 
a  judgment  and  grant  a  new  trial  having  no  ap- 
plication. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  401 ;  Dec.  Dig.  <S=3l27.] 

2.  Justices  or  the  Peace  «=»127  —  Setting 
Aside  Judgment— Fdbthkb  Pboceedings. 

A  justice  having  rightfully  set  aside  a 
iudgment  by  default  the  case  is  properly  before 
Mm  for  further  proceedings. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  401;    Dec.  Dig.  «=» 

Appeal  from  Denton  County  Court;  Fred 
Bi.  Bottorff,  Judge. 

Action  by  Shell  Jackson  against  B.  G.  Bar- 
ton for  injunction.  Judgment  tor  plaintitT, 
and  defendant  appeals.  Judgment  vacated, 
and  suit  dismissed. 

Bobt  H.  Hopkins,  of  Denton,  for  appellant 
Luther  Hoffman  and  Sullivan  &  Hill,  all  of 
Denton,  for  appellee. 

DUNKLIN,  J.  B.  C.  Barton,  justice  of  the 
peace  of  precinct  No.  2,  Denton  county,  has 
prosecuted  this  appeal  from  a  final  judgment 
in  favor  of  Shell  Jackson  perpetually  en- 
joining appellant  as  such  justice  of  the 
peace,  from  Issuing  any  process  for  the  en- 
forcement of  a  judgment  rendered  by  him 
against  Jackson  In  favor  of  one  J.  F.  Big- 
gerstafl  in  cause  No.  723  In  said  justice  court, 
also  restraining  the  justice  of  the  peace  from 
again  trying  that  suit  or  entering  any  further 
order  pertaining  thereto.  No  statement  of 
facts  is  contained  in  the  record  before  us; 
bat  according  to  the  allegations  in  Jackson's 
original  petition,  the  suit  In  the  justice  court 
was  for  forcible  entry  and  detainer  insti- 
tuted by  Biggerstaff  against  Jackson,  and 
judgment  was  rendered  in  plaintiff's  favor 
by  default.  In  defendant's  absence,  wlthoat 


any  answer  from  him,  without  proof,  at  a 
special  term  of  the  court  and  not  on  the  first 
day  of  the  regular  term  to  which  the  serv- 
ice upon  defendant  was  returnable.  Jack- 
son alleged  that  by  reason  of  those  facts  the 
judgment  against  him  was  void.  After  serv- 
ice of  a  temporary  writ  of  injunction  upon 
him  restraining  him  from  issuing  a  writ  of 
restitution  on  that  Judgment  the  justice  of 
the  peace  filed  an  answer  admitting  that  the 
judgment  was  void  and  alle^ng  that  he 
had  since  set  it  aside,  and  had  reset  the  case 
for  trial.  By  supplemental  petition  in  reply 
to  the  answer,  Jackson  admitted  that  the 
judgment  had  been  set  aside,  but  alleged  that 
such  order  was  made  In  the  absence  of  any 
motion  for  a  new  trial  or  appeal,  some  12 
days  after  the  date  of  judgment  when  the 
justice  had  lost  jurisdiction  over  the  case 
and  was  without  legal  authority  to  vacate 
the  judgment  By  reason  of  those  facts, 
Jackson  contended  that  the  judgment  by  de- 
fault was  final,  and  he  prayed  that  upon 
final  hearing  the  justice  be  perpetually  re- 
strained, not  only  from  issuing  process  upon 
the  Judgment,  but  also  from  taking  any  fur- 
ther action  or  making  any  further  orders  In 
the  case. 

[1]  If  the  judgment  was  void,  as  contend- 
ed by  both  parties,  then  the  same  was  a 
nullity  and  could  be  set  aside  at  any  time; 
and  the  statutes  prescribing  the  conditions 
under  which  a  justice  may  set  aside  a  judg- 
ment and  grant  a  new  trial  have  no  applica- 
tion. This  is  a  well-settled  rule  as  shown 
by  our  decision  in  G.  O.  &  S.  F.  Ry.  v.  Wil- 
shlre,  178  S.  W.  43,  and  authorities  there 
cited.  See,  also,  Milam  County  v.  Robert- 
son, 47  Tex  222. 

[J]  The  justice  having  rightfully  set  aside 
the  judgment  by  default,  the  case  is  properly 
before  htm  for  further  proceedings,  and  the 
final  judgment  of  the  county  court  perpet- 
ually restraining  him  from  taking  any  fur- 
ther cognizance  of  the  case  was  erroneous. 

Accordingly,  the  Judgment  from  which 
this  appeal  is  prosecuted  is  vacated,  and  the 
suit  is  dismissed. 


KANSAS  OITT,  M.  &  O.  HT.  CO.  OF  TEXAS 

V.  ADAMS.    (No.  7569.) 

(Court  of  Civil  Appeals  of  Texas,    Ft  Worth. 

Jan.  15,  1916.) 

1.  COUBTB  «=»247  —  APPEtLAT*  OOUBTB— JtT- 
BIBDICTION  —  AlCOUNT  IN  CONTBOVEBBT — 
CONSOLIDATION. 

Where,  on  appeal  to  county  court  from  jus- 
tice court  an  action  in  which  appellee  was  sole 
plaintiff  was  by  agreement  of  parties  consoli- 
dated with  another  action  in  which  a  third  per- 
son was  interested,  it  wUi  be  presumed  that 
such  third  person  assigned  his  interest  to  ap- 
pellee, the  action  being  carried  on  in  appellee's 
name,  and  the  amount  involved  after  the  consol- 
idation will  be  considered  as  the  amount  in- 
volved for  the  purpose  of  determlninR  the  ju- 
risdiction of  the  Court  of  CHvil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  C!ent 
Diig.  H  984-993;  Dec  Dig.  «=>247.] 
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2.  Cabbiebs  ^=>207— Cabbiaqe  of  hm  Stock 

— ShII'PEBS— CONTBACTS. 

Where  a  shipper  of  live  stock,  Itnowing 
that  he  would  sign  a  written  contract,  orally 
contrncted  for  cars  for  shipment,  held,  that  the 
written  contract  later  executed  governs  the  car- 
rier's liability. 

[Ed.  Note. — ^Por  other  cases,  see  Carriers, 
Cent  Dig.  i$  12&-239;   Dec.  Dig.  «=9207.] 

3.  Carriers   ®=3219   —   Carbiaoe    or    Lite 
Stock— Liability  of  Initial  Cabrieb. 

Notwithstanding  Vernon's  Sayles'  Ann.  Civ. 
St.  1J)14,  art.  731,  declaring  that  all  common 
carriers  over  whose  lines  property  is  received 
for  through  carriage  shall  be  deemed  connecting 
carriers  and  one  the  agent  for  the  other,  the  ini- 
tial carrier  may  by  contract  limit  its  liability 
for  negligence  to  negligence  on  its  own  line. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  950,  951;  Dee.  Dig.  «=»219.] 

4.  Appeal  and  Eebob  €=s>1176— Detobmina- 
TIOH— Remand. 

Where  the  case  was  fully  developed  below, 
and  the  evidence  showed  defendant  was  not  lia- 
ble, judgment  for  plaintiff  should  be  reversed 
on  appeal  without  remand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4573-4587;  Dec.  Dig.  «=> 
1175.] 

Appeal  from  Knoz  County  Conrt;  J.  H. 
Milam,  Judge. 

Action  by  Tom  Adams  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas,  begun  In  Justice  court  and  appealed 
to  county  court,  where  it  was  consolidated 
with  another  action.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 

D.  J.  Brookreson,  of  Benjamin,  for  appel- 
lant Coombes  &  Coombes  and  J.  A.  Ste- 
phens, all  of  Benjamin,  and  J.  S.  Kendall,  of 
Monday,  for  appellee. 

BUCK,  J.  [1]  The  transcript  in  this  case 
was  filed  in  this  court  June  10,  1912.  The 
appellee,  plaintiff  below,  filed  November  13, 
1912,  what  he  terms  a  "suggestion  by  appel- 
lee," in  the  form  of  a  motion  to  dismiss  ap- 
peal, setting  up  the  fact  that  two  suits  were 
originally  filed  in  the  Justice  court  of  ECnox 
county,  one  styled  Tom  Adams  v.  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas,  alleging  damages  arising  from  a  ship- 
ment of  cattle  in  the  sum  of  $37.65,  and  the 
other  styled  Brannin  &  Adams  v.  E^nsas 
City,  Mexico  4  Orient  Railway  Company  of 
Texas,  also  for  damages  arising  out  of  a 
shipment  of  cattle  in  the  sum  of  $81.60. 
Plaintiffs  having  recovered  in  the  Justice 
court  for  the  full  amount  sued  for,  Oie  de- 
fendant appealed  to  the  county  court,  where 
it  appears  that  by  agreement  of  all  parties 
the  two  said  suits  were  consolidated,  and 
thereafter  prosecuted  under  the  name  of  Tom 
Adams  as  the  plaintiff.  Upon  a  preliminary 
consideration  of  the  case  by  this  court,  it 
was  thought  that  it  involved  practically  the 
same  question  as  presented  in  cause  No.  7503 
on  the  docket  of  this  court,  styled  G.  W.  Rust 
V.  Texas  &  Pacific  Railway  Company.  In 
the  latter  case,  three  suits  had  been  filed  by 


the  same  plaintiff  in  the  Justice  coort  against 
the  same  defendant  railway  company,  and 
upon  motion  of  the  defendant  in  the  Justice 
court  two  of  the  cases  were  consolidated,  and 
upon  appeal  to  the  county  court,  upon  motion 
of  the  defendant,  the  consolidated  case  was 
consolidated  with  the  third  case,  thereby 
placing  the  amount  sought  to  be  recovered 
within  the  Jurisdiction  of  tliis  court  The 
defendant  having  secured  Judgment  in  the 
county  court,  plaintiff  appealed.  Appellee 
filed  in  this  court  its  moti<Hi  to  affirm  on 
certificate,  no  transcript  having  been  filed 
within  the  time  allowed  by  law.  In  the  con- 
sideration of  said  motion,  as  well  as  the 
questions  raised  by  reason  of  the  appeal,  this 
court  was  in  some  doubt  as  to  its  Jurisdie- 
tlon,  inasmuch  as  in  each  of  the  three  cases 
originally  filed  in  the  Justice  court  the 
amount  to  be  recovered  was  $99.95.  If  the 
amount  Involved  in  the  appeal  was  not  deter- 
mined by  the  consolidations  granted  both  in 
the  Justice  court  and  in  the  county  court, 
then  this  court  would  be  without  Jurisdiction. 
Therefore  we  certified  to  the  Supreme  Court 
the  question  as  to  our  Jurisdiction.  On  No- 
vember 17,  1915,  the  Supreme  Court,  in  an 
opinion  by  Chief  Justice  Phillips,  answered 
the  question  certified  by  holding  that  the 
amount  involved  was  determined  by  the  con- 
solidations and  that  this  court  had  Jurisdic- 
tion.   180  S.  W.  95. 

We  therefore  conclude  that  appellee's  mo- 
tion, if  it  may  be  so  styled,  to  dismiss  the 
appeal,  should  be  overruled. 

It  is  urged  by  appellee  that  in  the  instant 
case  the  plaintiffs  in  the  causes  consolidated 
were  not  the  same,  in  that  in  one  Adams  and 
Brannin  were  the  plaintiffs,  while  In  the 
other  Adams  alone  was  plaintiff.  But  since 
the  consolidation  in  the  county  court  was  by 
agreement,  we  think  this  contention  without 
merit  While  it  is  true  that  Jurisdiction  may 
not  be  conferred  by  agreement  of  parties,  yet 
we  can  assume,  and  we  think  properly,  that 
by  such  agreement  Brannin  assigned  his  in- 
terest in  the  cause  of  action  to  Adams,  and 
that  thereafter  Adams,  in  fact  as  well  as  in 
name,  was  the  sole  plaintiff. 

Treating  the  two  Justice  court  suits  as  con- 
solidated in  the  county  court  as  one  cause  of 
action,  we  will  briefly  set  out  the  facts  and 
pleadings  in  so  far  as  we  may  find  It  neces- 
sary for  this  opinion.  On  December  19,  1909, 
plaintiff  shipped  from  Benjamin,  Tex.,  two 
carloads  of  cattle,  50  in  number,  with  desti- 
nation. Ft.  Worth.  Plaintiff  in  his  amended 
petition  alleged  that  such  shipment  was  made 
under  an  oral  contract  by  and  between  the 
agent  of  the  defendant  and  the  plaintiff,  by 
the  terms  of  which  defendant  agreed  to 
transport  his  (plaintiffs)  said  cattle  over  the 
lines  of  the  defendant  and  its  connecting 
lines  from  Benjamin  to  Ft  Worth,  and  to  de- 
liver same  to  plaintiff  at  Ft.  Worth  In  time 
for  the  market  of  the  21st  day  of  December, 
1909,  or  December  20th;    both  dates  being 
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alleged  in  different  porticms  of  the  petition ; 
that,  In  pursuance  of  the  terms  of  said  con- 
tract, plalntur,  by  direction  of  said  agent  of 
defendant,  delivered  to  defendant  in  its  ship- 
ping pens  at  Benjamin  on  the  18th  day  of 
December  said  cattle.  It  was  alleged  that 
the  shipment  was  negligently  and  carelessly 
bandied,  and  delayed,  and  that  by  reason  of 
said  negligence  said  cattle  were  greatly 
shrunken  and  drawn  and  sold  for  much  less 
than  they  would  have  brought  had  they  been 
shipped  with  due  care  and  despatch.  De- 
fendant answered,  among  ot^er  defenses,  that 
said  shipment  was  made  under  and  by  virtue 
of  a  written  contract  executed  by  plaintltT 
and  defendant's  local  agent  at  Benjamin,  by 
the  terms  of  which  contract  defendant  limit- 
ed Its  liability  to  injuries  received  while  on 
Its  own  line,  and  that,  if  any  injuries  were 
suffered  by  said  cattle,  the  same  were  not  re- 
ceived while  on  the  line  of  the  defendant 
The  shipment  was  carried  over  the  line  of  the 
defendant  from  Benjamin  to  Chillicothe,  and 
there  delivered  to  tie  Ft.  Worth  &  Denver 
City  Railway  Company  for  further  transjwr- 
tatlon  to  Ft  Worth.  Plaintiff  recovered  Judg- 
ment, and  the  defendant  appealed. 

For  the  purpose  of  this  opinion,  we  do  not 
find  it  necessary  to  take  up  seriatim  the  ten 
assignments  presented  in  appellant's  brief, 
but  will  only  discuss  the  following  questions : 

(1)  Was  tte  shipment  made  under  an  oral 
contract,  as  pleaded  by  plaintiff,  or  under 
the  written  contract,  as  pleaded  by  defend- 
ant? 

(2)  The  right  of  defendant  to  limit  its  lia- 
bility to  injuries  received  on  its  own  line. 

(3)  Does  the  evidence  show  that  any  injury 
to  said  shipment  was  received  while  on  de- 
fendant's Une? 

[2]  Upon  the  question  of  whether  the  ship- 
ment was  made  under  a  written  or  an  oral 
contract,  we  will  refer  to  some  of  the  evi- 
dence of  plaintiff,  Tom  Adams,  who  testified 
on  direct  examination,  in  part,  as  follows: 

"I  made  an  oral  contract  with  the  agent  of 
the  Orient  here  at  Benjamin  a  few  days  before 
the  19th  of  December,  1909,  for  the  shipment 
of  two  cars  of  cattle  from  Benjamin  to  Ft. 
Worth,  Tex.  I  think  I  first  phoned  the  agent,  a 
Mr.  Glass,  and  asked  him  when  I  could  get  the 
two  cars  for  this  parpose,  and  he  said  I  could 
get  them  right  away,  for  he  had  plenty  of  cars 
on  the  Riding  here  at  Benjamin.  I  brought  the 
catde  in  during  the  18th  of  December,  1909, 
which  was  Saturday,  and  left  them  in  the  stock 
pens  by  permission  of  the  aj^ent  during  that 
night  He  tdd  me  there  would  be  a  train 
through  the  next  day  which  would  make  the 
Ft  Worth  market  for  Monday,  and  I  made  the 
oral  agreement  with  him  to  ship  them  on  the 
19th.  •  *  •  We  loaded  the  cattle  about  8 
o'clodc  p.  m.  on  that  day,  the  19th  day  of  De- 
cember, 1909,  and  left  Benjamin  shortly  after- 
wards, and  arrived  at  Ft  Worth  about  3:16  a. 
m.  December  21,  1909." 

Upon  cross-examination  the  witness  was 
shown  a  written  contract,  and  identlQed  his 
signature  to  same,  and  said  It  was  a  contract 
he  made  with  the  Kansas  City,  Mexico  & 
Orient  Railway  Company  of  Texas  to  ship 
these  cattle.    The  witness  was  also  shown  a 


written  contract  whldi  he  identified  as  a 
contract  signed  by  him  with  the  Ft  Worth 
&  Denver  City  Railway  Company  at  Chil- 
licothe for  these  same  two  cars  of  cattle. 
The  witness  was  also  shown  a  written  re- 
port of  the  condition  of  these  cattle  at 
Wichita  Falls,  and  admitted  his  signature  to 
same,  and,  in  answer  to  questions,  testified: 

"Yes,  I  knew  at  the  time  that  I  talked  to  the 
agent  at  Benjamin  about  shipping  these  cattle 
that  we  would  sign  up  a  written  contract  be- 
fore we  left  with  them.  I  have  been  shipping 
cattle  to  the  market  for  years  and  knew  that 
we  always  have  to  sign  up  a  written  contract 
Yes,  we  always  sign  a  new  contract  at  Chilli- 
cothe with  the  Denver  agent" 

On  redirect,  Mr.  Adams  was  asked  by  his 
attorney  if  he  bad  ever  shipped  any  cattle 
from  here  to  Ft  Worth  when  be  did  not  go 
with  them,  and  be  answered  that  he  bad 
done  so,  and  he  was  then  asked  If  they  re- 
quired him  to  sign  a  contract,  and  he  said, 
yes,  he  had  always  signed  up  a  written  con- 
tract whether  be  went,  or  sent  any  one  with 
them,  or  not. 

We  believe  from  the  evidence  quoted  that 
it  Is  patent  that  it  was  contemplated  by  the 
plaintiff  and  the  agent  of  the  defendant  from 
the  time  of  the  first  conversatloQ  between 
them,  with  reference  to  the  shipment,  that 
said  shipment  would  be  made  under  a  writ- 
ten contract  to  be  signed  by  both  parties. 
In  T.  &  P.  Ry.  Co.  v.  Byers  Bros,,  T3  S.  W. 
427,  tbe  Court  of  Civil  Appeals  for  the 
Fourth  District  held  that  where  shippers,  at 
the  time  they  delivered  cattle  to  the  car- 
rier, expected  to  sign  a  written  contract 
which  they  afterwards  signed,  said  written 
contract  governs  on  tbe  question  of  the  car- 
rier's liability.  In  C,  R.  I,  &  P.  Ry.  Co.  v. 
Halsell,  by  this  court,  36  Tex.  Civ.  App.  522, 
81  S.  W.  1243,  the  same  principle  is  an- 
nounced. See,  also.  Railway  Co.  v.  Wright, 
24  Tex.  Civ.  App.  291,  68  S.  W.  846;  Id.,  27 
Tex.  Civ.  App.  198,  64  S.  W.  1001 ;  Railway 
Co.  V.  Harris,  30  Tex.  Civ.  App.  179,  70  S. 
W.  335 ;  H.  &  T.  0.  Ry.  Co.  v.  Smith,  44  Tex. 
Civ.  App.  299,  97  S.  W.  836.  Therefore  we 
hold  that  the  terms  of  the  written  contract 
control  in  this  case. 

[S]  The  second  question  presented,  that  is, 
as  to  whether  a  railroad  may  limit  by  con- 
tract its  liability  to  damages  received  on  its 
own  line,  is  determined,  that  is,  as  to  an 
intrastate  shipment,  upon  the  issue  as  to 
whether  the  contract  is  for  a  through  ship- 
ment or  only  for  a  shipment  over  the  Initial 
carrier's  line.  Without  attempting  to  set  out 
in  tills  opinion  said  contract  in  full,  it  will 
only  be  necessary  to  state  that  by  the  terms 
thereof  appellant  company  undertook  to  ship 
the  two  cars  of  cattle  from  Benjamin  to 
Chillicothe  "consigned  to  B'rench  Webb  Com- 
mission Company,  Ft  Worth,  Tex."  The 
second  paragraph  of  said  contract  reads  as 
follows: 

"That  the  first  party  is  exempt  from  liability 
for  loss  or  damage  arising  from  derailment,  col- 
lision, fire,  escapement  nom  coist.  heat  sufto- 
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cation,  overloadinir,  croivdintr.  malmintf— or  other 
accident  or  causes  not  arisioK  fiom  the  nesU- 
gence  of  the  first  party." 

The  eleventh  paragraph  Is  to  the  follow- 
ing effect: 

"That  In  case  the  live  stock  mentioned  here- 
in is  to  be  transported  over  the  road  or  roads  of 
any  other  railroad  company,  the  first  party 
shall  be  released  from  liability  of  every  kind 
after  said  live  stock  shall  have  left  its  road, 
excepting  to  protect  the  through  rate  of  freight 
niiined  herein.  It  is  expressly  agreed,  however, 
that  the  conditions  of  this  contract  shall  insure 
(inure)  to  the  benefit  of  all  carriers  transporting 
the  live  stock  shipped  hereunder,  unless  they 
otherwise  stipulate,  but  in  no  event  shall  one 
carri^  be  liable  for  the  negligence  of  another." 

In  G.,  H.  &  S.  A.  Ry.  Co.  v.  Jones,  104  Tex. 
92,  134  S.  W.  S28,  the  Supreme  Court,  speak- 
ing through  Judge  Brown,  held  that  article 
8Sla,  Revised  Statutes  1806,  article  731,  Ver- 
non's Sayles'  Texas  ClvU  Statutes,  did  not 
apply  to  contracts  specially  limiting  the  Ila- 
Mlity  of  the  initial  carrier  to  damages  re- 
ceived <m  Its  own  line,  but  only  to  through 
sblpmenta  Upon  this  question  the  opinion, 
in  part,  reads  as  follows: 

"Upon  its  face  the  cmitract  of  shipment  ex- 
presses the  agreement  to  be  that  the  first  com- 
pany is  to  transport  the  cattle  to  the  end  of  its 
line  at  Placedo,  and  there  to  deliver  the  same 
to  the  Galveston,  Harriaburg  &  San  Antonio 
Railroad  Company,  limiting  the  liability  of 
each  company  to  damages  arising  upon  its  own 
line.  To  bring  a  contraict  of  this  character  with- 
in the  terms  of  article  331a,  the  contract  entered 
into  by  the  first  carrier  must  be  for  carriage 
from  the  point  of  shipment  to  the  destination, 
and  the  shipment  must  be  received  and  carried 
^  the  connecting  carriers  under  that  contract. 
There  being  in  this  case  no  contract  for 
through  shipment,  the  fact  that  the  second  com- 
pany received  and  transported  the  cattle  is  not 
sttfilcient  to  create  the  joint  liability  declared  by 
article  331a,  and  the  Court  of  CivU  Appeals 
erred  in  so  holding.  In  ottier  to  bind  the  sec- 
ond or  subsequent  companies  jointly  with  the 
first,  or  with  any  of  the  other  companies,  there 
must  be  something  more  than  receiving  and 
transporting  the  goods,  or  property,  because  the 
law  requires  the  carrier  to  so  receive  and  trans- 
port such  freight  when  tendered  to  it.  Ft 
Worth  &  D.  C.  R.  R.  Co.  v.  WilUama,  77  Tex. 
125,  13  S.  W.  637." 

See,  also,  S.  A.  &  A.  P.  Ry.  Oa  y.  Chlttim, 
135  S.  W.  747.  Hence  we  must  decide  the 
second  question  raised  advers^y  to  appel- 
lee. 

Plaintiff,  who  accompanied  tbe  shipment, 
tesafled: 

"We  left  Benjamin  stiortly  after  8  o'clock 
that  evening  perhaps  about  8:30  p.  m.,  and 
went  right  through  to  Chillicothe.  Do  not  re- 
member of  stopping  to  pick  up  any  more  stock, 
to  set  out  any  cars  while  on  the  Orient  road. 


We  stopped  at  Medicine  Mound  a  short  while 
to  meet  a  train.  It  is  about  53  miles  from  Ben< 
jamin  to  Chillicothe.  Tea,  I  have  said  that  the 
Orient  road  gave  us  a  good  run  and  that  I  bad 
no  complaint  to  make  of  its  run  or  handling. 
The  delays  and  jolts  were  on  the  Denver." 

As  will  be  seen,  there  Is  no  evidence  to  sup- 
port the  allegation  of  negligence  of  the  de- 
fendant or  injuries  to  the  cattle  while  the 
latter  were  on  defendant's  line. 

[4]  The  question  discussed  above  having 
been  properly  presented  by  assignment  in  ap- 
pellant's brief,  we  hold  that  said  assign- 
ments should  be  sustained,  and  this  judg- 
ment reversed. 

It  further  appearing  the  evidence  was  fol- 
ly  develoi>ed  in  the  trial  court,  and  that  no 
good  purpose  could  be  subserved  by  remand- 
ing this  cause  for  another  trial,  the  judg- 
ment is  hereby  reversed,  and  judgment  here 
rendered  for  appellant 


CRAVER  et  al.  v.  GREER  et  al.    (No.  1434.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  16,  1915.) 

Appeal  from  District  Court,  Harrison  Coun< 
ty;   H.  T.  Lyttleton.  Judge 

Action  by  D.  C.  (jraver  against  T.  A.  Oreer 
and  others,  in  which  the  National  Bank  of  Dnin- 
gerfield  and  others  intervene.  From  a  decree  of 
sale  plaintiff  and  certain  others  appealed.  Af- 
firmed (178  S.  W.  609)  and  certified  to  the  Su- 
preme Court.  Questions  answered  (179  S.  W. 
862)  and  affirmed  in  part,  and  reversed  and  re- 
manded in  part,  with  instructions. 

Lacy  &  Bramlette,  of  Longview,  Henderson 
&  Bolin,  of  Daingerfield,  and  Beard  &  Davidson 
and  Carter  &  Strength,  all  of  Marshall,  for  ap- 
pellants. P.  H.  Prendergast  and  A.  Q.  Carter, 
both  of  Marshall,  for  appellees. 

LEVY,  J.  The  controlling  points  in  the  case 
were  certified  to  the  Supreme  Court,  and  they 
have  decided,  very  correctly,  as  we  think,  that 
the  respective  liens  of  the  appeUants,  except  the 
National  Bank  of  DaingerfiMd,  should  not  have 
been  subordinated  to  tne  indebtedness  of  the 
receivers.  Graver  v.  Greer  et  al.,  179  S.  W. 
862.  The  statement  of  the  case  and  the  facta 
as  they  appear  in  the  opinion  of  the  Supreme 
Court  are  correct  and  are  here  adopted  in  whole. 
Wherefore  the  judgment  of  the  trial  court  is  re- 
versed, except  as  to  the  National  Bank  of 
Daingerfield,  and,  in  order  that  the  propw  Judg- 
ment in  accordance  with  the  opinion  may  be  Al- 
tered, the  cause  is  remanded  with  instructiona 
to  enter  judgment  as  decided  by  the  Supreme 
Court  One-fourth  of  the  costs  of  appeal  vrill 
be  taxed  against  the  appellant  the  National 
Bank  of  DalngerfieUU  and  three-fourths  thereof 
taxed  against  the  receivers. 

Affirmed  in  part  and  reversed  and  remanded 
in  part,  with  instructions. 
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lUJNOIS  CBNT.  B.  CO.  t.  FREWMAN  et  al.* 
(Na  5667.) 

(Conrt  of  Civil  Appeals  of  Texaa.  San  Antonio. 
Dec.  15,  1916.  On  Motion  for  B«hearine, 
Jon.  Id,  1&16.  Rehearing  Denied  Feb.  16, 
1«16.) 

1.  CARiiiEBa  «S3131  —  Cabbiaoe  or  Goods— 
Acne:*  fob  DASiAQB  — Pbtition— Descbip- 

TION  or  PBOrEBTY. 

In  an  action  for  damage  to  a  shipment  of 
bananas,  where  the  petition  described  the  prop- 
erty only  as  "four  cars  of  bananas  loaded  in  cars 
M.  K.  Se  T.,"  giving  their  numbers,  such  al- 
legation was  too  indefinite  as  to  the  number  of 
bunches  or  the  value,  and  open  to  special  ez- 
ceptiMi. 

red.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  56»-5n,  593;   Dec.  Di«.  «8=>131.] 

2.  EviDBNCE  «=»54S— VAi.trK. 

In  an  action  for  damage  to  a  shipment  of 
bananas,  one  saying  that  he  was  a  practicing 
pliysician  was  improperly  allowed,  over  defend- 
ant's objection,  to  testify  as  to  the  market  value 
of  bananas  by  Uie  hundred  pounds  at  the  point 
of  shipment,  where  he  had  previously  stated  he 
could  not  say  he  had  ever  seen  the  bananas  in 
controversy,  did  not  know  how  man^  bunches 
irere  In  a  car,  and  did  not  know  their  grade. 

[Ed.  Note. — For  other  c&^ea,  see  Evidence, 
Cent  Dig.  SS  23B6%-2358:   Dec.  Dig.  «=5»543.] 

3.  Garbizbb  «=9l33  —  Cabbiaob  of  Goods- 
Action  lOB  IWJUBT— BVIDENOE, 

In  an  action  for  damage  to  a  shipment  of 
bananas  with  which  a  messenger  traveled  to 
watch  the  weather  and  request  that  they  be 
housed  when  it  was  cold,  testimony  as  to  the 
condition  of  the  bananas  before  they  were  de- 
livere<l  was  admissible  against  the  carrier,  as 
the  messenger  had  no  control  over  the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  il  6S3-58T,  606;  Dec.  Dig.  «=s>133.] 

4.  Carkiebs  ®=3l33  —  Cabriaob  of  Goods— 

AcnOK  lOB  INJTJEY— EVIDBWCB. 

In  an  action  for  damage  to  a  shipment  of 
bananas  which  a  carrier  had  agreed  to  place 
in  its  roundhouse  on  request  of  the  messenger 
who  traveled  with  them,  testimony  as  to  round- 
houses on  other  roads  than  those  of  the  contract- 
ing carriers  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  583-587,  606;   Dec.  Dig.  «=»133.] 

On  Motion  for  Rehearing. 

B.  Appeai.  and  E2BBOR  ®:s>1040  —  Habvuess 
Ebbob— Petition— RtTLme  or  Bxgeptiom. 
In  an  action  for  damage  to  a  shipment  of 
bananas,  error  in  overruling  a  special  exception 
to  the  petition,  which  insufficiently  described 
the  property  ui  "fonr  cars  of  bananas  loaded  in 
cars  M.  K.  &  T.,"  numbering  them,  was  harm- 
less, where  defendant  railroad  admitted  receiv- 
ing four  carloads  and  in  a  cross-artion  sought 
to  recover  freight  charges  for  which  the  jury 
allowed  an  amount  at  a  fixed  rate  per  hundred, 
thus  rendering  certain  the  quantity  of  the  ba- 
nanas. 

[Ed.  Note. — For  other  cases,  see  Appeal  *nd 
Error.  Cent  Dig.  {|  4089-4105;  Dec.  Dig.  «=» 
1040.i 

Q.  Affeal  and  Ebbob  ®=3l052  —  Habiiuibs 
Ebbob— Admission  of  Evidence. 

In  an  action  for  damage  to  a  shipment  of 
bananas  from  Galveston  to  Chicago,  the  im- 
proper admission  of  testimony  as  to  the  value 
of  bananas  in  Galveston  was  harmless,  where  it 
was  fully  shown  what  their  market  value  would 
huve  been  in  Chicago  in  good  condition,  and 
that  they  were  valueless   when   delivered,   and 


under  proper  instructions  the  jury  based  the 
verdict  on  valne  at  Chicago. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4171-4177;  Dec.  Wg.  <S=» 
1052.] 

7.  Cabbiebs  <8=>121— Cabbiaob  of  Goods— Li- 
ability. 

A  carrier  of  bananas  uitder  contract  where- 
by a  messenger  traveled  with  the  shipment  to 
advise  regarding  its  protection  against  cold, 
which  carrier  twice  disregarded  the  messen- 
ger's request  en  route  to  nouse  the  bananas, 
could  not  escape  liability  on  the  ground  that 
the  messenger  did  not  ask  that  the  fruit  be  pro- 
tected at  destination  after  they  had  been  ex- 
posed to  low  temperatures  and  were  frozen. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  531-536;   Dec.  Dig.  <3=»121.] 

8.  Cabbiebs  <S=>114  — Gabbiaqe  of  Goods- 
Duty  TO  Pkotect. 

A  carrier  of  bananas,  independent  of  the 
contract  of  shipment,  owed  the  owner  the  du^ 
to  preserve  the  property  after  it  reached  desti* 
natimi  until  it  was  delivered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  608-620;    Dec.  Dig.  «=»114.] 

9.  Appeal  and  Ebbob  «=3l053  —  Habmless 
Ebrob— Admission  of  Evidence. 

In  an  action  for  damage  to  a  shipment  of 
bananas  which  the  carrier  contracted  to  pro- 
tect against  cold  by  housing,  where  the  charge 
rendered  the  fact  that  defendant's  roundhouse 
could  not  accommodate  the  ears  of  fmit  not  a 
valid  defense,  the  erroneous  admission  of  tes- 
timony as  to  another  roundhouse  was  harmless. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ;§  4178-41S4 ;  Dec.  Dig.  «=» 
1053.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; R.  B.  Minor,  Judge. 

Action  by  the  Southern  Banana  Company 
against  T.  J.  Freeman,  receiver  of  tbe  Inter- 
national &  Great  Northern  Railroad  Compa- 
ny, and  others.  Judgment  for  plaintiff 
against  defendants  Illinois  Central  Railroad 
Company  and  Freeman,  and  against  the 
plaintiff  as  to  the  remaining  defendants.  De- 
fendant Illinois  Central  Railroad  Company 
appeals.    Affirmed. 

Hicks,  Hicks,  Teagarden  &  Dickson,  of  San 
Antonio,  for  appellant  Frank  H.  Booth  and 
H.  M.  Aubrey,  both  of  San  Antonio,  for  appel- 
lees. 

FLY,  C.  J.  The  Southern  Banana  Compa- 
ny, one  of  the  appellees  herein,  sued  T.  J. 
Freeman,  receiver  of  the  International  & 
Great  Northern  Railroad  Company,  that  com- 
pany, tbe  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  and  appellant  to  recover 
damages  in  the  sum  of  $1,800,  alleged  to 
have  accrued  by  reason  of  Improper  handling 
of  four  cars  of  bananas,  by  reason  of  which 
negligence  they  were  chilled  and  frozen  while 
being  transported  from  Galveston,  Tex.,  to 
Chicago,  111.  It  was  alleged  that  the  recely- 
er's  railroad  company  was  the  initial  carrier, 
and  that  said  receiver  gave  the  banana  com- 
pany a  receipt  or  bill  of  lading  In  which  it 
was  provided,  "If  temperature  drops  low 
enough.  In  messenger's  opinion,  cars  must  be 
stopped  and  roundhoused  if  at  station  where 
one  located,"  and  that,  although  requested  by 
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the  messenger  to  comply  with  that  stipula- 
tion, the  defendants  refused  to  do  so,  and  the 
bananas  were  frozen  and  rendered  worthless. 
The  cause  was  tried  by  Jury,  and  a  verdifit 
was  rendered  In  favor  of  the  banana  compa- 
ny as  against  appellant  and  the  receiver  for 
$1,039.20  and  against  the  banana  company 
as  to  the  other  two  railroad  companies,  and 
Judgment  was  accordingly  so  rendered.  No 
one  is  complaining  of  the  Judgment  except 
appellant. 

The  bananas  were  delivered  in  good  order 
to  the  receiver  at  Galveston  as  alleged  and 
were  frozen  at  some  place,  either  at  St.  Lou- 
is, or  some  point  between  that  city  and  Chi- 
cago while  In  the  care  of  appellant.  It  is  ad- 
mitted that  the  clause  hereinbefore  copied 
was  in  the  bill  of  lading  or  receipt  given  by 
the  receiver  to  the  Southern  Banana  Com- 
pany. It  was  in  proof  that  the  messenger 
accompanying  the  bananas  requested  appel- 
lant, at  East  St  Loiais,  111.,  to  put  the  cars  of 
bananas  in  the  roundhouse,  as  stated  in  the 
contract,  and  told  appellant  that  the  bananas 
would  be  lost  if  they  were  not  protected.  Ap- 
pellant failed  to  place  the  fruit  in  the  round- 
house, but  started  to  Chicago  with  them,  and 
they  were  frozen  and  their  value  destroyed. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  la  overruling  a  special 
exception  to  the  petition  on  the  ground  that 
the  description  of  the  property  was  Insuffi- 
cient. The  only  description  given  of  the 
property  is,  "four  cars  of  bananas  loaded  in 
cars  M.  K.  &  T.  3375,  3395  and  3077.  and  A. 
T.  10785."  The  pleading  was  attacked  be- 
cause there  was  no  allegation  of  the  number 
of  bunches  or  the  price  thereof.  The  allega- 
tion was  too  indefinite,  and  the  special  ex- 
ception should  have  been  sustained.  There 
is  no  allegation  of  the  value  even  of  each 
car;  the  only  allegation  as  to  value  being 
that,  if  they  had  arrived  in  Chicago  In  good 
order,  "they  would  have  been  worth  on  the 
market  and  would  have  bad  a  market  value 
of  $1,800."  There  is  nothing  alleged  upon 
which  a  contest  as  to  the  quality,  quantity, 
or  value  of  the  'bananas  could  be  predicated. 
The  bananas  may  have  been  in  good  order, 
but  of  such  a  quality  and  variety  that  a  car- 
load of  them  would  not  have  been  half  as  val- 
uable as  a  carload  of  another  quality.  What 
constitutes  a  carload  of  bananas?  Neither 
the  pleadings  nor  the  evidence  gives  an  an- 
swer to  the  question.  The  allegations  as  to 
quantity,  quality,  and  value  were  too  vague 
and  IndeUnlte.  Pierce  v.  Waller  (Tex.  Civ. 
App.)  102  S.  W.  1173 ;  Houston  Packing  Co. 
V.  Duim  (Tex.  Civ.  App.)  176  S.  W.  634. 

[2]  After  overruling  the  exception  to  the 
description  given  of  the  property,  a  man  who 
says  he  is  a  "practicing  physician"  was  al- 
lowed over  the  protests  of  appellant  to  testify 
as  to  the  market  value  of  bananas  in  Galves- 
ton by  the  hundred  poimds,  although  he  had 
previously  stated  that  he  could  not  say  that 
he  had  ever  seen  the  bananas  in  controversy, 
did  not  know  bow  many  bunches  were  lit  a 


car,  and  did  not  know  tfadr  grades.  His 
testimony  showed  plainly  that  be  knew  noth- 
ing about  the  four  carloads  of  bananas  and 
was  not  qualified  to  testify.  His  testimony 
should  have  been  excluded.  The  second  and 
third  assignments  of  error  are  sustained. 

[3]  The  fourth,  fifth,  and  sixth  assignments 
of  error  are  overruled.  The  testimony  as  to 
the  condition  of  the  bananas  before  they  were 
delivered  was  admissible.  The  messenger 
had  no  control  over  the  cars  and  they  were 
not  delivered  to  him  in  Chicago.  All  the  au- 
thority be  had  in  connection  with  the  cars 
was  to  watch  the  state  of  the  weather  and 
request  that  they  be  housed.  He  did  that  sev- 
eral times,  but  no  attention  was  paid  to  his 
request 

[4]  The  seventh  and  eighth  assignments  of 
error  complain  of  certain  testimony  as  to 
roundhouses  on  other  lines  of  railway  than 
those  of  the  contracting  carriers.  Testimony 
as  to  such  roundhouses  should  have  been  ex- 
cluded. The  assignments  of  error  are  sus- 
tained. 

The  ninth  assignment  of  error  is  overruled. 
There  was  no  evidence  of  repudiation  of  the 
clause  in  the  contract  as  to  placing  the  ba- 
nanas in  a  roundhouse.  The  evidence  tends 
to  show  that  appellant  accepted  the  contract 
and  that  the  only  excuse  it  bad  to  offer  for 
failing  to  protect  the  fruit  from  the  extreme 
cold  weather  was  a  lack  of  room  in  its  round- 
houses. 

The  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  assignments 
of  error  are  without  merit  and  are  overruled. 

The  charge,  the  refusal  of  which  is  com- 
plained of  in  the  seventeenth  assignment  of 
error,  was  properly  denied  by  the  court 
There  was  no  testimony  tending  to  show  that 
appellant  repudiated  the  special  clause  in 
the  contract  and  that  It  accepted  the  ship- 
ment merely  because  compelled  by  law  to  do 
so.  No  unwillingness  was  evinced  to  receive 
the  shipment  and  the  testimony  tended  to 
show  an  acknowledgment  and  recognition  of 
the  validity  and  binding  force  of  the  contract. 
This  also  disposes  of  the  twentieth  assign- 
ment of  error. 

The  charges  complained  of  in  the  eight- 
eenth and  nineteenth  assignments  of  error 
are  not  open  to  tbo  criticisms  urged  against 
them,  and  the  assignments  are  overruled. 

The  twenty-first  assignment  of  error  con- 
tains matter  disposed  of  adversely  to  appel- 
lant in  connection  with  other  assignments  of 
error,  and  it  is  overruled. 

The  Judgment  is  affirmed  as  to  the  re- 
ceiver and  the  other  railway  companies,  but 
as  to  appellant  the  Judgment  is  reversed,  and 
the  cause  remanded. 

On  Moti<Mi  for  Rehearing. 

[C]  We  adhere  to  the  opinion  that  the  court 
erred  in  overruling  the  special  exceptions, 
but  on  reconsideration  have  reached  the  opin- 
ion that  the  error  was  harmless  In  view  of 
the  testimony.  Appellant  fuhidtted  receiving 
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foar  certain  carloads  of  bananas,  and  In  a 
cross-action  sought  to  recover  freight  charg- 
es on  the  cars,  and  the  Jury  allowed  the 
fright  charges.  The  acconnt  for  freight  spe- 
dflcaUy  named  the  rate  of  56  cents  a  hun- 
dred, and  claimed,  at  that  rate,  ^14.40 
freight,  and  proved  that  there  were  74,000 
imnnds  of  bananas  In  the  four  cars.  The 
evidence  showed  that  the  bananas  were  worth 
In  Chicago,  the  point  of  destination,  $1,182.- 
38,  with  $40  commissions  added,  making  a 
total  of  $1,222.38.  The  Jury  found  that  the 
market  value  of  the  bananas  in  good  condi- 
tion was  $1,214.48,  which  was  $7.86  less  than 
the  testimony  justified.  If  the  lowest  value 
a  hundred  pounds,  $1.60,  be  taken  as  the 
basis  of  the  market  value  of  the  bananas, 
we  have  $1,184,  to  which  if  the  commissions 
are  added  we  have  $1,224.  The  bananas  had 
no  value  when  delivered  in  Chicago.  Under 
tlie  ruling  In  the  dted  case  of  Houston  Pack- 
ing Co.  V.  Dunn,  the  error  in  overruling  the 
exceptions  did  not  injure  appellant,  and  such 
error  cannot  form  the  basis  for  a  reversal. 

[■]  The  evidence  as  to  the  value  of  bananas 
in  Galveston  did  not  injure  appellant,  as  it 
was  fully  shown  what  the  market  value  of 
the  bananas  would  have  been  in  Chicago  bad 
tbey  been  delivered  In  good  condition,  and 
that  they  were  valueless  when  delivered  in 
Chicago.  The  Jury  was  properly  Instructed 
as  to  the  measure  of  damages  and  evidently 
followed  the  charge  in  rendering  a  verdict 
based  on  the  market  value  in  Chicago. 

[7, 1]  The  messenger  endeavored  to  protect 
the  bananas  by  having  them  "roundhoused" 
in  St  Louis  and  East  St  Louis,  and  be  was 
Justified  in  not  asking  that  the  bananas  be 
protected  in  Chicago  after  they  had  been  ex- 
posed to  very  low  temperatures  and  were 
frozen.  The  requests  made  to  appellant  to 
protect  the  fruit  was  sufficient  to  arouse 
some  consideration  for  the  rights  of  the  ship- 
per, and,  if  it  allowed  the  bananas  to  remain 
unprotected  after  they  reached  Chicago,  it 
cannot  escape  liability  on  the  ground  that  It 
was  not  requested  to  perform  a  duty  it  owed 
the  shipper.  The  clause  of  the  contract  re- 
quiring the  cars  to  be  placed  In  a  roundhouse 
if  the  temperature  of  the  weather.  In  the 
opinion  of  the  messenger,  required  It  applied 
<Mily  while  en  route  to  Chicago.  Appellant 
knew  that  it  was  the  opinion  of  the  messen- 
ger that  the  cars  should  be  protected  in  St 
Louis,  and,  as  the  weather  was  still  extreme- 
ly cold  when  the  bananas  reached  Chicago, 
they  knew  his  opinion  could  not  have  chang- 
ed. Independent  of  the  clause  in  the  con- 
tract, the  carrier  owed  the  duty  to  preserve 
the  property  after  it  reached  its  destination 
until  it  was  delivered.  The  evidence  of  Vau- 
ghan  tended  to  show  that  the  bananas  were 
frozen  before  they  reached  Chicago. 

No  objection  was  made  to  Hlgglns*  testi- 
mony, because  it  gave  the  market  value  of 
bananas  at  Galveston.  The  evidence  was  not 
injurious. 


[I]  The  charge  made  the  liaWUty  of  appel- 
lant absolute  under  the  contract  If  it  failed 
to  protect  the  bananas,  and  no  complaint  is 
made  of  the  charge  on  that  score.  The  charge 
having  rendered  the  fact  of  the  roundhouse 
of  appellant  being  unable  to  accommodate 
the  four  cars  of  fruit  not  a  valid  defense,  the 
testimony  as  to  a  roundhouse  being  at  Rose- 
dale  was  of  no  consequence  whatever. 

There  was  no  evidence  of  repudiation  of 
the  contract  as  to  storage,  but  appellant  rati- 
fied It  by  making  some  effort  to  perform  the 
clause  in  the  contract 

The  motion  for  rehearing  is  granted,  our 
former  Judgment  set  aside,  and  the  Judg- 
ment of  the  lower  court  is  atfirmed. 


SPAULDING  MFG.  CO.  v.  KUYB^ENDALL. 
(No.  7464.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 
22,  1916.    Rehearing  Denied  Feb.  5,  1916.) 

Appeal  and  Ebbob  ®=>387  —  Pebfkotion  o» 

APPKAL — TrUE— JtrBISDICTION. 

Where  the  motion  for  a  new  trial  was  over- 
ruled on  January  29th,  and  the  court  adjourned 
on  the  following  day,  and  tiie  time  of  the  filing 
of  the  appeal  bond  was  not  shown,  the  clerk's 
approval  of  it  on  March  3d,  more  than  30  days 
after  the  order  overruling  the  motion,  would  be 
assumed  to  have  been  on  its  filing,  so  that  it  was 
not  filed  in  time  for  perfecting  the  appeal,  which 
would  therefore  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2064-2070;  Dec.  Dig.  <S=» 
387.] 

Appeal  from  Van  Zandt  County  Court;  B. 
M.  Llerley,  Judge. 

Action  by  the  Spaulding  Manufacturing 
Company  against  B.  H.  Kuykendall.  Judg- 
ment for  defendant,  and  plaintUT  appeals. 
Dismissed. 

See,  also,  191  S.  W.  1122. 

h.  Davidson  and  C.  L.  Stanford,  both  of 
Canton,  for  appellant.  T.  R.  Yantis,  of  Can- 
ton, and  W.  H.  Alien,  of  DaUas,  fo^  appel- 
lee. 


RAINET,  C.  J.  We  conclude  that  this 
court  has  no  Jurisdiction  of  this  case,  for  the 
reason  that  the  record  shows  the  appeal  was 
not  perfected  In  time. 

It  appears  from  the  record  before  us  that 
the  motion  for  new  trial  was  presented  and 
overruled  by  the  court  below  on  the  29th  day 
of  January,  1915,  and  the  court  adjourned 
on  the  30th  dn-  of  January,  1915.  The  ap- 
peal bond  was  approved  by  the  clerk  on 
March  3,  1915,  which  was  more  than  30  days 
after  the  order  overruling  the  motion  for  a 
new  trial.  The  time  of  filing  the  bond  Is  not 
shown,  but  assuming  that  the  clerk's  ap- 
proval was  not  made  until  he  received  it 
for  filing,  as  he  bad  no  right  to  do  so  until 
then,  we  conclud'e  that  the  bond  was  not  filed 
in  time  for  perfecting  the  appeal. 
'     The  appeal  Is  therefore  dismissed. 
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KOCH  ▼.  NOSTEB.    (No.  6583.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  26.  191&) 

1.  Appeal  aro  Ekbob  9s»1003  —  Bevisw  — 

The  mere  fact  that  more  witnesses  gave 
evidence  on  one  side  than  on  the  other  does  not 
authorize  the  Court  of  Civil  Appeals  to  disturb 
a  jury's  finding. 

[B^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3038-3943;   Dec.  Dig.  <3=> 

2.  Appeal  and  Bbkob  «=s>1008  —  Review— 
Finding. 

The  Court  of  (Hvil  Appeals  cannot  say 
whether  it  thinks  the  evidence  preponderates 
one  way  or  the  other,  when  it  is  conflicting  on 
the  points  at  issue,  the  conflict  has  been  deter- 
mined by  the  jury,  and  such  finding  is  not  so 
clearly  against  the  ^reat  weight  of  the  evi- 
dence as  to  show  prejudice,  bias,  or  that  man- 
ifest injustice  has  been  done. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3838-3943;    Dec  Dig.  <S=> 

8.  Appeal  and   Ebbok  4=9742— Assionuent 

or  EBBOB— SUTFICIENOT. 

An  assignment  of  error,  which  refers  to 
no  paragraph  of  the  motion  for  new  trial,  is  not 
a  copy  of  any  part  thereof,  and  is  not  followed 
by  any  proposition  or  statement,  as  provided 
by  the  rules  governing  briefs  before  the  Court 
of  Civil  Appeals,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000 ;   Dec.  Dig.  «=>742.] 

4.  Appeal  and  Ebbob  «=9ll70— Rbtebsal— 

Rnu:  OF  Coubt. 

Under  rule  62a  at  the  Court  of  OivH  Ap- 
peals (149  S.  W.  x),  prohibiting  reversal  for 
harmless  error,  the  Court  of  Civil  Appeals  can- 
not reverse  for  error  from  which  no  substan- 
tial injury  resulted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545;   De&  Dig.  «=>1170.] 

Appeal  from  Victoria  County  Court;  J.  P. 
Pool,  Judge. 

Action  by  John  Koch  against  F.  J.  Noster. 
From  a  judgment  for  defendant,  plaintiff  ai>- 
peals.    Affirmed. 

R.  Ia  Daniel,  of  Victoria,  tor  appellant 
J.  L.  Dupree,  of  Victoria,  for  appellee. 

CARTj,  J.  John  Koch  sued  F.  J.  Noster  in 
the  Justice  court  of  precinct  No.  1,  Victoria 
county,  to  recover  $104.43,  with  interest  from 
January  1, 1914,  alleging  that  he  had  expend- 
ed that  sum  in  a  certain  suit  to  clear  the 
title  to  10  acres  of  land  which  Noster  had 
sold  appellant  It  was  alleged  that  after 
Koch  had  bought  the  land  appellant  contract- 
ed to  sell  the  land  to  one  certain  George,  and 
upon  examination  of  the  title  it  was  ascer- 
tained that  there  was  an  ontstanding  title, 
and  that  Koch  thereupon  called  upon  Noster 
In  reference  thereto;  that  Noster  agreed 
that,  If  Koch  would  go  ahead  and  pay  the 
expense  of  clearing  the  title,  Noster  would 
repay  him  said  sums  paid  out,  which  was 
estimated  would  be  about  $100;    that  the 


salt  was  filed  and  Judgment  obtained,  and 
the  coat  which  Koch  paid  was  $104.43.  This 
amount  Noster  refused  to  pay  when  called 
upon  for  It 

Appellee  denied  the  allegations,  and  con- 
tended that,  as  the  land  he  still  ou-ned  was 
in  the  same  condition,  he  told  appellant  that 
he  would  pay  his  part ;  but  the  suit  was  only 
as  to  the  part  sold.  In  the  Justice  court, 
judgment  was  for  the  plaintiff;  but  In  the 
county  court,  on  appeal,  the  case  was  tried 
before  a  jury,  and  resulted  in  a  Judgment  In 
Noster's  favor. 

[1,  2]  The  first  assignment  is  that  the  court 
erred  In  refusing  plaintiff's  motion  for  a  new 
trial  because  the  verdict  was  contrary  to  the 
preponderance  of  the  evidence.  The  evidence 
was  conflicting  as  to  the  contract  alleged,  or 
as  to  whether  it  was  made  as  charged.  The 
mere  fact  that  more  witnesses  gave  evidence 
on  one  side  than  did  on  the  other  would  not 
authorize  us  to  disturb  the  jury's  finding. 
Appellant  and  his  witnesses  swore  to  one  set 
of  facts,  and  Bpi)ellee  swore  to  a  different 
set  of  facts.  The  jury  see  the  witnesses  and 
determine  where  the  greater  weight  lies.  It 
is  not  for  this  court  to  say  whether  we  think 
the  evidence  preponderates  one  way  or  the 
other,  when  It  is  conflicting  on  the  points  at 
issue  and  has  been  determined  by  a  Jury,  and 
such  finding  Is  not  so  clearly  against  the 
great  weight  of  the  testimony  as  to  show 
prejudice  or  Mas,  or  to  show  that  manifest 
injustice  has  been  done;  This  rule  is  so  well 
established  that  It  ought  not  to  be  necessary 
to  cite  authorities ;  but  litigants  appear  still 
to  doubt  It,  because  the  question  is  so  often 
presented  to  this  court  That  being  true,  we 
give  a  few  only  of  the  many  cases  so  hold- 
ing. Anderson  t.  Bchumm,  172  S.  W.  1121 : 
Smith  ▼.  Guerre,  175  S.  W.  1093 ;  Nat'l  Sure- 
ty Co.  v.  SUberberg  Bros.,  176  S.  W.  97; 
Lisle-Dunning  Const.  (>>.  T.  McOall,  167  S. 
W.  810;  Mo.  Pac.  Ry.  O).  ▼.  Brazzil,  72  Tex. 
236,  10  S.  W.  403.  The  assignment  Is  orer- 
ruled,  and  the  second  assignment,  raising  the 
same  question  in  a  different  form,  is  also 
overruled. 

[3]  The  third  assignment  wlU  not  be  con- 
sidered, because  it  does  not  refer  to  any 
paragraph  of  the  motion  for  a  new  trial,  1» 
not  a  copy  of  any  part  of  the  motion  for  a 
new  trial,  and  is  not  followed  by  any  proi>- 
osition  or  statement  as  provided  by  the  rules 
governing  briefs  before  this  court 

[4]  The  fourth  assignment  does  not  refer 
OS  to  the  record  where  same  may  be  found ; 
but  even  if  we  give  full  consideration  to  the 
same  as  it  is  set  out  In  the  brief,  still  the 
matters  complained  of  would  not  Justify  us 
In  reversing  the  Judgment,  under  rule  62a 
(149  S.  W.  x),  because  we  do  not  believe  any 
substantial  injury  resulted  therefrom. 

The  judgment  Is  affirmed. 
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BILLINGSLBT  v.  HOUSTON  OIL  00.  OF 

TEXAS.      (No.  6840.)  * 
(Conrt  of  Civil  Appeals  of  Texas.    Oalreston. 
Dec.  2,  1915.    Rehearing  Denied 
Jan.  6,  1»16.) 

1.  Adverse   Possession   ®=»16— What   Ooh- 

BTITUTES. 

Where  land  lay  in  a  sparsely  settled  eom- 
nimiity  and  was  available  only  for  lumbering 
porposcs,  defendant's  predecessor,  who  built  a 
logging  railroad  across  the  land,  cut  timber 
therefrom  and  at  times  maintained  feed  sheds 
and  pens  for  its  oxen,  and  small  cabins  for  its 
worlnnen,  had  adverse  possession  of  the  land 
within  Rev.  St.  art.  5674,  prescribing  a  6-year 
period  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
eession,  Cent  Dig.  §f  82-89 ;   Dec  Dig.  <8=s>16. 

EV>r  other  definitions,  see  Wbrds  and  Phrases, 
First  and  Second  Series,  Adverse  Possession.] 

2.  AoTEssK  PoBsssaiON  ®=>82  —  CoLOB  OF 
TrrLE— Recobdatiom   of  Debd. 

Rev.  St.  arts.  6786,  6789,  6790,  respective- 
ly, declare  that  county  clerks  shall  be  record- 
ers, that  when  any  instrument  authorized  to  be 
recorded  shall  be  deposited,  the  recorder  shall 
enter  it,  and  that  the  recorder  shall,  without 
delay,  record  every  instrument  deposited  with 
him  for  record.  Article  6791  declares  that  every 
Instrument  in  writing  shall  be  considered  as 
recorded  from  the  time  that  it  is  deposited  for 
record;  and  article  5674  declares  that  every 
suit  to  recover  real  estate  as  against  any  per- 
son having  peaceable  and  adverse  possession 
shall  be  instituted  within  5  years  after  the  cause 
of  action  accrues,  but  that  this  article  shall 
not  apply  to  one  in  .possession  of  land  who 
would  deraign  title  through  a  forged  deed. 
BeH,  that  a  deed,  duly  deposited  with  the  re- 
corder for  record,  must  be  considered  as  re- 
corded within  the  5-year  statute. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  46S-471;   Dec.  Dig.  <S=> 

3.  Appeai,  and  Ebbox  «=»16&-^&BSiom(ENT8 
or  Ebrob— Coitsidbkatioh. 

An  assignment,  not  presented  in  trial  court, 
cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  enses,  see  Appeal  and 
Error,  Cent  Dig.  SS  1018-1034 ;  r>ec.  IMg.  ®=> 
16©.] 

4.  Advebse  Possession  <S=3ll2— Evidence— 

BUBDEN    OF   FBOOr. 

One  relying  on  adverse  possession  has  the 
burden  of  proving  it 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent   Dig.  M  651,  653,  654,  667- 

659,  661-663,  665,  666;   Dec.  Dig.  «=»112.] 

5.  Advebse  Possession  e=>S6  —  Pbbstticp- 

TIONS. 

Adverse  possession  is  to  be  taken  strictly, 
And  every  presumption  is  in  favor  of  a  posses- 
sion in  subordination  to  the  rightful  owner. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  313,  498-503,  656,  657, 

660,  668,  68&-690;   Dec.  Dig.  <&=>85.] 

6.  Advebse  Possbsbion  «s»57— Action— Evi- 
dence—Sufeicienct. 

Where  defendant  set  op  adverse  possession 
under  the  S-year  statute  (Rev.  St  art.  5674), 
evidence  held  insufficient  to  show  that  defendant 
or  its  predecessor  bad  for  any  continuous  pe- 
riod of  6  years  held  the  land  adversely. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SI  277,  278,  655,  667,  687; 
Dec.  Dig.  «s>57.] 

Appefkl  from  District  Court,  JefFersoa 
Ooanty;  John  M.  Conley,  Judge. 


Action  by  W.  A.  Blllingsley  agaiiiBt  the 
Houston  Oil  Company  of  Texas.  From  the 
judgment,  plaintiff  appeals.  Reversed  and 
rendered. 

Minor  &  Minor,  of  Beaumonl,  and  Wilson, 
Dabney  &  King,  of  Houston,  for  appellant 
H.  O.  Head,  of  Sherman,  and  Parker  &  Ken- 
nerly,  of  Houston,  for  appellee. 

LANE,  J.  This  suit  was  originally  in- 
stituted by  plaintiff,  W.  A.  Blllingsley,  in 
the  district  court  of  Hardin  county,  against 
the  Houston  Oil  Company  of  Texas,  and  was 
transferred  to  and  tried  in  the  district  court 
of  Jefferson  county.  This  suit  was  in  the 
ordinary  form  of  trespass  to  try  title,  to  one 
league  and  labor  of  land,  originally  granted 
by  the  Mexican  government  to  Eduardo  Ar- 
rlola  in  1835,  situated  in  Hardin  county,  Tex. 
Judgment  was  rendered  by  the  trial  court 
for  the  defendant,  Houston  Oil  Ompany  of 
Texas,  for  the  league  of  land  sued  for,  less 
100  acres  out  of  the  northwest  comer  of  said 
(me  league  survey,  upon  its  plea  of  the  5- 
year  statute  of  limitation,  and  for  plaintiff, 
Blllingsley,  for  the  labor  of  land  sued  for, 
and  for  all  costs  of  suit  The  case  was 
tried  before  a  Jury  upon  two  special  issues 
submitted  by  the  court  which  it  answered, 
in  substance,  as  follows:  First,  plaintiff, 
Blllingsley,  holds  title  to  the  land  sued  for 
under  Eduardo  Arrlola,  to  whom  the  same 
was  granted  by  the  Mexican  government; 
second,  the  Houston  Oil  Company  of  Texas 
has  matured  Its  title  to  the  league  of  land 
sued  for,  less  100  acres  out  of  the  northwest 
corner  of  said  league  survey,  under  the 
5-year  statute  of  limitation.  The  court  hav- 
ing vrithdrawn  from  the  jury  any  consider- 
ation of  limitation  as  to  the  labor  of  land 
sued  for  by  plaintiff,  it  was  not  considered 
in  the  last  answer.  Upon  such  answers  the 
trial  court  rendered  Judgment  as  hereinbe- 
fore stated.  From  which  Judgment  W.  A. 
Blllingsley  has  appealed. 

All  of  appellant's  complaints  may  be  stat- 
ed in  four  assignments,  the  substance  of 
which  are  as  follows:  First  That  the  trial 
court  erred  in  holding,  and  in  rendering 
Judgment  for  appellee  upon,  the  theory  that 
the  construction  of  a  tramroad,  with  switch- 
es and  turnouts  every  200  or  3(>0  yards,  upon 
and  across  the  land  sued  for,  for  the  pur- 
pose of  taking  and  removing  the  timber  from 
said  land;  the  cutting  and  removing  of  such 
timber;  the  building  and  using  of  small 
stock  pens  on  said  land  for  the  care  of  the 
teams  used  in  hauling  said  timber,  so  cut  and 
taken;  the  building  of  small  feedhouses 
about  10  by  12  feet  in  size,  said  pens  and 
feedhouses  being  moved  from  one  point  to 
another  on  sai4  land  as  the  work  of  cutting 
the  timber  progressed.  Is  such  "adverse  pos- 
session" of  said  lands  as  that  term  is  used 
in  article  5674,  Rev.  St  1911,  defining  the 
5Tyear  statute  of  limitation ;   and  that  such 


(Cs»7or  other  eases  ue  same  topic  and  KBY-NXJIIBER  In  aU  Key-Nambered  Digests  andJndeXM 
•AppUoatlon  for  writ  of  error  pending  in  Supreme  Cour 


'%tizedbyG(305fe''', 

V  .  •  .  ■        •,<£-••     •' 


374 


182  SOUTHWESTERN  RBPOROmE 


fTex. 


acts  of  possession  for  the  requisite  number 
of  years  would  ripen  into  title  by  limitation. 
Second.  That  the  trial  court  erred  in  hold- 
ing, and  In  rendering  Judgment  for  appel- 
lee, upon  the  theory  that  the  deposit  of  a 
deed  for  record  with  the  proper  officer  for 
filing  and  record,  and  Its  subsequent  filing 
by  said  officer  as  required  by  law,  and  as 
provided  by  article  6791,  Rev.  St  1911,  does 
constitute  a  deed  "duly  registered."  as  that 
term  is  used  In  article  5674,  supra,  which 
defines  the  6-year  statute  of  limitation,  and 
that  It  is  not  necessary  that  a  deed  should 
be  actually  recorded  to  meet  the  require- 
ments of  said  article  6674.  Third.  That 
there  was  no  proof  that  appellee  had  paid 
all  taxes  due  on  said  land  which  he  seeks 
to  hold  by  limitation  under  the  6-year  stat- 
ute' of  limitation,  and  therefore  be  cannot 
hold  under  said  statute.  Fourth.  That  If 
It  be  held  that  such  possession  as  appellee 
held  to  said  land  was  such  "adverse  posses- 
sion," as  that  term  Is  used  in  said  article 
6674,  supra,  still  it  has  no  title  to  the  land 
sued  for,  as  there  is  no  sufficient  evidence 
to  show  that  such  possession  was  continu- 
ous for  the  full  term  of  6  years.  We  shall 
consider  these  asslgiiiments  in  the  order 
named. 

[1  ]  The  defendant,  Houston  OH  Company  of 
Texas,  in  Its  answer  and  cross-bill  pleaded 
that  prior  to  the  flUng  of  plaistifTs  suit  it,  and 
those  under  whom  It  claims,  had  had  peace- 
able, continuous,  and  adverse  possession  of 
the  league  of  land  sded  for,  less  100  acres 
out  of  the  northwest  comer  thereof,  claim- 
ing the  same  under  deeds  duly  registered, 
using  and  enjoying  the  same,  and  paying 
all  taxes  due  thereon,  for  a  period  of  more 
than  6  years.  The  nature  of  the  possession 
of  appellee  was  shown  by  the  undisputed 
proof  to  be  as  follows:  By  a  warranty  deed, 
not  dated,  but  whldh  was  acknowledged 
December  29,  1891,  George  W.  Hooks  and 
others  conveyed  to  the  Hooks  Lumber  Ck>m- 
pany,  a  corporation,  4,328  acres,  being  all  of 
the  league  of  land  originally  granted  to  Ed- 
nardo  Arriola,  less  100  acres  belonging  to  W. 
B.  Kline,  situated  In  Hardin  county,  Tex. 
This  deed  was  filed  for  record  in  Hardin 
county  December  29,  1891,  but  not  actually 
recorded  until  the  12th  day  of  January,  1895, 
about  3  years  after  it  was  filed  for  record. 
About  1%  or  2  years  from  November  17, 1890, 
the  Hooks  Lumber  Company,  a  corporation, 
began  the  construction  of  a  tramroad,  built 
of  cross-ties  and  steel  or  iron  rails,  upon 
said  league  of  land,  and  also  constructed 
switches  or  turnouts  every  200  or  300  yards 
.  to  said  tramroad,  for  the  purpose  of  hauling 
the  timber  which  it  was  cutting  upon  and 
taking  from  said  land  to  its  sawmill,  situated 
near  said  land.  It  also,  about  the  same 
time,  built  a  stock  pen  una  a  small  feed- 
house  on  said  land  near  its  tramroad  and 
switches,  to  hcrid  its  oxen,  which  it  was  using 
in  hauling  timber  from  the  land,  and  for 
storing  feed  for  said  oxen.    That  said  tram- 


road  and  switches  were  extended  from  time 
to  time  as  the  timber  was  cut,  until  they  ex- 
tended entirely  across  the  league  of  land. 
The  pens  and  feedhouses  were  removed  and 
rebuilt  up<Hi  the  land  as  the  work  of  remov- 
ing the  timber  progressed  Appellee  con- 
tends that  such  uses  as  shown  from  these 
facts  constituted  such  "adverse  possession," 
as  that  term  Is  used  In  article  5674,  supra. 
Appellant,  Blllingsley,  insists  that  such  uses 
do  not  constitute  such  possession.  We  think 
It  is  shown  that  the  only  practicable  uses  to 
which  the  land  involved  could  have  been  put, 
or  to  whi<4i  such,  or  similar,  land  was  being 
put  from  1892  to  1897,  by  those  owning  the 
same,  was  to  take  the  timber  therefrom  for 
manufacturing  It  Into  lumt>er.  The  country 
in  which  this  land  was  situated  seems  to 
have  been  a  sparsely  settled  country  from 
1892  to  1897  or  1898,  the  period  of  time  dur- 
ing which  appellee  claims  possession  by  the 
acts  before  stated.  In  volume  1,  RuUng 
Case  law,  pages  694  and  696,  It  Is  said: 

"No  particular  act,  or  series  of  acts.  Is  neces- 
sary to  demonstrate  an  intention  to  claim  own- 
ership. Such  a  purpose  is  sufficiently  shown 
where  one  goes  upon  the  land  and  uses  it  open- 
ly and  notoriously,  as  owners  of  similar  lands 
use  their  property,  to  the  exclusion  of  the  true 
owner.  .  The  owner  is,  of  course,  chargeable 
with  knowledge  of  wliat  Is  openly  done  on  his 
land,  and  therefore  calculated  to  attract  at- 
tention. But  a  mere  passive  possession,  with- 
out intending  to  claim  the  property,  is  insuffi- 
cient, regardless  of  the  length  of  time  it  con- 
tinues, or  however  open,  notorious,  or  exclusive 
it  may  have   been. 

"From  what  has  been  stated  heretofore  it  is 
evident  that,  in  determining  what  will  amount 
to  an  actual  possession  oi  land,  considerable 
importance  must  l>e  attached  to  its  nature  and 
the  uses  to  which  it  can  be  applied,  or  to  which 
the  claimant  may  choose  to  apply  it.  What  ia 
adverse  possession  is  one  thing  in  a  populous 
country,  another  thing  in  a  sparsely  settled  one; 
and  stiu  a  different  thing  in  a  town  or  village. 
So  what  will  constitute  adverse  possession  of 
land  not  susceptible  of  t>eing  devoted  to  any 
profitable  use  might  not  necessarily  of  agricul- 
tural land  or  any  other  susceptible  of  l>eing  so 
devoted.  What  would  be  effective  for  that  pur- 
pose as  to  lands  wholly  or  partially  overflowed 
by  water  might  not  as  to  a  building  lot  in  a 
city.  What  would  satisfy  such  purpose  in  re- 
spect to  a  marsh  or  swamp,  not  usually  put  by 
the  owner  to  any  other  use  than  that  of  a 
huntibog  and  fishing  ground,  might  not  aa  to 
premises  of  any  other  character.  The  governing 
questions  of  law,  regardless  of  the  character  of 
the  premises,  are  the  same  in  every  case;  bat 
the  question  of  fact  may  be  presented  b^  evi- 
dence in  a  great  variety  of  ways,  accordmg  to 
the  circumstances.  Thus,  while  the  mere  occu- 
pancy of  pine  land  would  not  amount  to  a  pos- 
session of  it,  it  is  easy  to  understand  that  such 
occupancy,  coupled  with  the  making  of  turpen- 
tine on  the  land,  might  l>e  a  sufficient  posses- 
sion on  which  to  predicate  an  adverse  claim. 
*  *  *  As  a  general  rule,  it  will  be  sufficient 
if  the  land  is,  so  used  by  the  adverse  claim- 
ant as  to  apprise  the  community  in  its  locahty 
that  it  is  in  his  exclusive  use  and  enjoyment,  and 
to  put  the  owner  on  inquiry  as  to  the  nature  and 
extent  of  the  invasion  of  Us  rights;  and  thia 
is  especially  true  where  the  projieity  is  so  situ- 
ated as  not  to  admit  of  permanent  improvement. 
In  such  cases,  if  the  possession  comports  vrith 
the  usual  management  of  similar  lands  by  their 
owners,  it  will  be  sufficient.  Neither  actual 
occupation,  cultivation,  not  residence  is  neces- 
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aary  where  neither  the  ntuation  of  the  proper- 
ty, nor  the  use  to  which  it  is  adapted  or  ap- 
plied, admits  of  or  requires  such  evidences  of 
ownersliip." 

In  the  case  of  Ford  t.  Wilson,  35  Ml38.  at 
page  505,  the  High  Court  of  Errors  and  Ap- 
peals of  Mississippi  makes  the  following  re- 
cital: 

"The  doctrine  of  the  Supreme  Court  of  the 
United  States  is  that,  to  constitute  an  adverse 
possession,  there  need  not  be  a  fence,  building,  or 
other  improvement  made,  and  that  it  suffices,  for 
this  purpose,  that  visible  and  notorious  acts 
of  ownership  are  exercised  over  the  premises  in 
controversy  for  the  time  limited  by  the  statute. 
That  much  depends  upon  the  nature  and  situa- 
tion of  the  property,  the  uses  to  which  it  can 
b«  applied,  or  to  which  the  owner  or  claimant 
may  choose  to  apply  it.  That  it  is  difficult  to 
lay  down  any  precise  rule,  in  all  cases,  but  that 
it  may  be  safely  said  that,  when  acts  of  owner- 
ship nave  been  done  upon  land,  which  from  their 
nature  indicate  a  notorious  claim  of  property 
in  it,  and  are  continued  sufficiently  long,  with 
the  knowledge  of  an  adverse  claimant,  without 
interruption  or  an  adverse  entry  by  him,  such 
acts  are  evidence  of  an  adverse  possession,  for 
the  consideration  of  the  Jury,  etc." 

In  Morrison  v.  Kelly,  22  HL  at  page  (SS3, 
74  Am.  Dec.  169,  it  is  said: 

"The  doctrine  is  well  recognized  and  establish- 
ed that  a  man  may  have  the  actual  possession 
of  real  estate  without  a  residence  upon  it.  And 
it  may  be  actual  or  constructive;  actual,  when 
there  is  an  occupancy,  such  as  the  property  is 
capable  of,  according  to  its  adaption  to  use; 
constructive,  as  when  a  person  has  the  para- 
mount title,  which  in  contemplation  of  law 
draws  to,  and  connects  with  it  the  possession. 
Bat  to  be  adverse,  it  must  be  a  pedis  possessio, 
or  an  actual  possession.  And  to  constitute  such 
a  possession,  there  must  be  such  an  appropria- 
tion of  the  land  to  the  individual  as  will  apprise 
the  community  in  its  vicinity  that  the  land  is 
in  the  exclusive  use  and  enjoyment  of  such  per- 
son. Trifling  acts,  doubtful  and  equivocal  in 
their  character,  and  which  do  not  clearly  indi- 
cate the  intention  with  which  they  are  per- 
formed, cannot  be  regarded  as  amounting  to 
possession.  Bnt  it  has  been  held  that  neither 
actual  occupancy,  cultivation,  or  residence  are 
necessary  to  constitute  actual  possession. 
Ewing  V.  Burnet,  11  Pet.  63,  9  L.  Ed.  C24. 
And  where  the  property  is  so  situated  as  not  to 
admit  of  any  permanent,  useful  improvements, 
and  the  continued  claim  of  the  party  has  been 
evidenced  by  public  acts  of  ownership,  such  as 
tae  would  exercise  over  property  which  he  claim- 
ed in  his  own  right,  and  would  not  exercise  over 
property  which  he  did  not  claim,  has  been  held 
to  be  such  possession  as  will  create  a  bar  under 
the  statute  of  limitations.  Kwing  v.  Burnet,  11 
Pet.  53,  9  L.  Ed.  624.  What  acts  may  or  may 
not  constitute  a  possession  are  necessarily  va- 
ried, and  depend,  to  some  extent,  upon  the  na- 
ture, locality,  and  use  to  which  the  property 
may  be  a|>pbed,  and  the  situation  of  the  parties 
and  a  variety  of  circumstances  necessarily  have 
to  be  taken  into  consideration  in  determining 
the  question.  They  must  necessarily  be  left 
to  the  jury,  whose  peculiar  province  it  is  to  pass 
upon  the  question  of  possession.  Ewing  v. 
Burnet,  11  Pet.  53,  9  L.  Ed.  624." 

After  an  examination  of  the  many  author- 
ities from  other  states,  the  majority  of  the 
court  has  reached  the  conclusion  that  the 
Acts  of  appellee,  hereinbefore  stated,  under 
tbe  conditions  shown  by  the  facts  to  bare  ex- 
isted in  the  locality  or  \icinity  of  the  land 
In  question  from  1S92  to  1S98,  may  consti- 
tuld  "adverse  posaesalon,"  as  that  term  Is 


used  in  article  6674,  Bevised  Statutes  of 
1911,  which  constitutes  the  5-year  statute  of 
limitation  of  this  state,  and  wd  therefore 
overrule  appellant's  first  complaint. 

[2]  As  before  stated,  appellant  also  con- 
tends that  the  filing  of  a  deed  for  registra- 
tion by  the  proper  officer  should  not  be  held 
to  be  "duly  registering"  said  deed,  as  that 
term  is  used  in  article  5674,  supra,  which 
defines  the  e-year  statute  of  limitation; 
that  article  6791,  Revised  Statutes  of  1911, 
which  provides  that  "every  such  instrument 
of  writing  shall  be  considered  as  recorded 
from  the  time  it  was  deposited  for  record," 
does  not  apply  to  the  deeds  mentioned  in 
said  article  5674.  We  are  unable  to  see  any 
reason  why  such  construction  as  contended 
for  by  appellant  should  be  made.  Tbe  reg- 
istration of  such  Instruments  are  made  in 
every  case,  to  give  notice,  and  we  can  see  no 
reason  why  the  filing  of  such  instruments 
with  the  proper  officer  should  be  held  to  be  a 
registration,  and  be  notice  to  one  class  of 
persons  dealing  with  the  lands  affected  by 
such  registration,  and  not  to  another  class 
dealing  with. such  lands,  though  in  a  differ- 
ent manner  from  the  first  class.  The  arti- 
cles of  the  statutes  pertinent  to  the  question 
of  registration,  and  consequent  notice,  are  as 
follows: 

Article  6786: 

"The  county  clerks  of  the  several  counties 
shall  be  the  recorders  for  their  respective  coun- 
ties; they  shall  provide  and  keep  in  their  of- 
fices well-bound  books  in  which  they  shall  record 
in  n  fair  and  legible  hand  all  instruments  of 
writing  authorized  or  required  to  be  recorded  in 
the  recorder's  office  of  thMr  respective  coun- 
ties, in  the  manner  hernnafter  provided." 

Article  6789: 

"When  any  instrument  of  writing  authorized 
by  law  to  be  recorded  shall  be  deposited  in  the 
recorder's  office  for  record,  if  the  same  shall  be 
acknowledged  or  proved  in  the  manner  pre- 
scribed by  law  for  record,  the  recorder  shall  en- 
ter in  a  book  to  be  provided  for  that  purpose, 
in  alphabetical  order,  the  names  of  the  parties 
and  date  and  nature  thereof,  and  the  time  of 
delivery  for  record;  and  shall  give  to  the  per- 
son depositing  the  same,  if  required,  a  receipt 
specifying  the  particulars  thereof." 

Article  6790: 

"Each  recorder  shall,  without  delay,  record 
every  instrument  of  writing  authorized  to  be 
recorded  by  him,  which  Is  deposited  with  him 
for  record,  with  the  acknowledgments,  proofs, 
oilidavits  and  certificates  written  or  printed  on 
the  same,  and  all  other  papers  referred  to  and 
thereto  annexed,  in  the  order  and  as  of  the 
time  when  the  same  shall  have  been  deposited 
for  record,  by  entering  them  word  for  ytard  and 
letter  for  letter,  and  noting  at  the  foot  of  sucb 
record  all  interlineations,  erasures  and  words 
visibly  written  on  erasures,  and  noting  at  the 
foot  of  the  record  the  hour  and  the  day  of  the 
month  and  year  when  the  instrument  so  record- 
ed was  deposiited  in  his  office  for  record." 

Article  6791: 

"Every  such  instrument  of  writing  shall  be 
considered  as  recorded  from  the  time  it  was 
deposited  for  record ;  and  the  recorder  shall  cer- 
tify under  his  hand  and  seal  of  office  to  every 
such  instrument  of  writing  so  recorded,  the 
hour,  day,  month  and  year  when  he  recorded  it, 
I  and  the  book  and  page  or  pages  in  which  it  is 
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recorded;  and  -when  recorded  deliyer  the  same  to 
the  party  entitled  thereto  or  to  his  order." 

Article  6842: 

"The  record  of  any  ^ant,  deed  or  instrnment 
of  writing  authorized  or  required  to  be  record- 
ed, which  shall  have  been  duly  proven  up  or 
acknowledged  for  record  and  duly  recorded  In 
the  proper  county,  ^all  be  taken  and  held  as 
notice  to  all  persons  of  the  existence  of  such 
grant,  deed  or  instrument." 

Article  6674,  defining  tlie  5-year  statute  of 
limitation.  Is  as  follows: 

"Every  suit  to  be  instituted  to  recover  real 
estate  as  against  any  person  having  peaceable 
and  adverse  possession  thereof,  cultivating,  us- 
ing or  enjoying  the  same  and  paying  taxes  there- 
on, if  any,  and  claiming  ander  a  deed  or  deeds 
duly  registered,  shall  be  instituted  within  five 
years  •  •  •  after  the  cause  of  action  shall 
nave  accrued,  and  not  afterward;  provided,  that 
this  article  shall  not  apply  to  any  one  in  pos- 
session of  land,  who  in  the  absence  of  this  ar- 
ticle would  deroign  title  through  a  forged  deed; 
provided,  further,  that  no  one  claiming  under  a 
forged  deed,  or  deed  executed  under  a  forged 
power  of  attorney,  shall  be  allowed  the  benefits 
of  this  article." 

We  have  searched  In  vain  to  find  a  re- 
ported case  wherein  the  Identical  question 
here  presented  has  been  decided  In  this  state, 
or  elsewhere.  In  the  case  of  Harrison  y.  Mc- 
Murray,  71  Tex.  122,  at  page  128,  8  S.  W. 
612,  at  page  615,  the  Identical  question  was 
squarely  presented  to  our  Supreme  Ck>urt, 
and  Justice  Walker,  si)eaklng  for  that  court, 
disposed  of  the  question  In  these  words: 

"Whether  the  filing,  which  for  some  purposes 
is  equivalent  to  the  actual  record,  is  sufficient 
as  a  basis  for  the  claim  under  the  6-year  stat- 
ute of  limitations,  or  whether  the  testimony  be 
sufficient  to  establish  the  registry  of  the  deed  by 
circumstantial  evidence,  •  *  *  need  not  be 
determined.  The  jui?  could  not  have  found 
against  her  npon  the  10-year  statute  without  a 
total  disregard  of  the  testimony." 

Since  article  6701,  supra,  provides  that 
"erery  such  instrument  of  writing  shall  be 
considered  as  recorded  from  the  time  It  was 
deposited  for  record,"  and  article  6842,  su- 
pra, provides  that  the  record  of  any  such  In- 
strument which  shall  have  been  duly  recorded 
in  the  proper  county  shall  be  taken  and  held 
as  notice  to  all  persons  of  the  existence  of 
such  instrument,  we  do  not  see  bow  the  ques- 
tion can  be  an  open  one.  We  think  the  lan- 
guage of  the  statute  clearly  proYides  that  the 
filing  of  such  instruments  shall  be  notice  of 
the  existence  of  such  deed,  to  all  persons 
thereafter  dealing  with  lands  affected  by 
such  Instruments,  for  all  purposes. 

The  case  of  Oarlisle  &  Co.  r.  King,  103  Tex. 
620,  133  S.  W.  341,  is  one  In  which  Carlisle 
&  Co.  were  claiming  under  a  deed  which  had 
been  filed  for  record  with  the  proper  officer 
In  1892,  but  which  was  not  actually  recorded 
until  the  year  1906.  King  brought  suit  for 
the  land  Involved,  claiming  to  be  an  innocent 
purchaser  for  value  without  notice,  contend- 
ing that  the  filing  of  the  deed  under  which 
Carlisle  (k  Co.  held  In  1892  was  not  notice  of 
its  existence  to  him.  In  that  case  Chief  Jus- 
tice Brown  uses  this  significant  language: 

"At  first  view  of  the  question  it  would  ap- 
pear that  the  long  time  elapsing  between  the 


filing  of  the  deed  and  the  purchase  by  the  plain- 
tiff in  error  in  this  case  would  indicate  negli- 
gence on  the  part  of  the  person  who  claimed  the 
land,  under  the  deed  from  Bums,  in  failing  to 
see  to  the  recording  of  bis  deed  properly  in 
due  time.  When,  however,  we  turn  to  article 
4605  of  the  Revised  Statutes,  we  find  that  the 
Legislature  provided  for  just  such  conditions  as 
existed  here  by  the  oiactment  of  that  section 
in  the  following  words:  'Art  4605.  When  any 
Irstrument  of  writing  authorized  by  law  to  be 
recorded  shall  be  deposited  in  the  recorder's  of- 
fice for  record,  if  ute  some  shall  be  acknowl- 
edged or  proved  in  the  manner  prescribed  by 
law  for  record,  the  recorder  shall  enter  in  a 
book  to  be  provided  for  that  purpose,  in  alpha- 
betical order,  the  names  of  the  parties  and  data 
and  nature  thereof  and  the  time  of  delivery  for 
record ;  and  shall  give  to  the  person  deiioeiting 
the  same,  if  required,  a  receipt  spedfying  the 
particulars  thereof.'  Thus  it  will  be  seen  that 
the  duty  is  imposed  upon  the  clerk,  npon  the 
filing  of  each  instrument  for  record,  to  place  it 
upon  a  memorandum  book,  in  alphabetical  or- 
der,  so  that  any  person  who  desired  to  ascer- 
tain whether  there  was  a  conveyance  of,  or  an 
incumbrance  upon,  any  tract  of  land  in  the 
county  could  readily  ascertain  that  fact  by  ref- 
erence to  the  memorandum  book.  But  the  Leg- 
islature did  not  stop  there  in  its  provision  for 
the  protection  of  suhsequent  purchasers,  but 
enacted  article  4660,  whereby  it  provided  that, 
'if  any  recorder  shall  neglect  or  refuse  to  pro- 
vide and  keep  in  his  office  such  indexes  as  re- 
quired by  law,  he  shall  forfeit  and  pay  any  sum 
not  exceeding  five  hundred  dollars,'  and  be  lia- 
ble to  the  party  injured  by  such  neglect  for  all 
damages  sustained. 

"We  find  no  provision  of  the  statute  which 
requires  that  a  party  who  denosits  an  instru- 
ment for  record  in  the  clerk's  office  of  the  county 
shall  pay  the  recording  fees  before  the  record 
is  made.  Under  the  provision  of  the  statute 
which  we  have  before  cited,  we  believe  that 
Throckmorton  v.  Price  was  properly  decided, 
and  that  the  filing  of  the  instrument  in  this 
case  operated  as  notice  to  the  subsequent  pur- 
chaser, notwithstanding  the  fact  that  a  great 
length  of  time  had  elapsed  between  the  filing  of 
the  instrument  and  the  purchase.  If  the  derk 
did  his  duty  and  placed  the  instrument  upon 
the  memorandum  book  in  alphabetical  order, 
then  it  was  no  less  accessible  to  the  subsequent 
purchtiser  in  1906  than  it  was  in  the  year  1892, 
and  if  he  failed  to  keep  that  memorandum  as 
required  by  law,  he  was  guilty  of  negligence  for 
which  the  defendants  in  error  are  not  responsi- 
ble" (citing  Throckmorton  v.  Price,  28  Tex. 
606,  M  Am.  Dec  334). 

Appellant's  second  contention  Is  overmled. 

[3]  No  assignment  was  presented  In  the 
trial  court  upon  tie  question  of  payment  o( 
taxes,  and  therefore  cannot  be  presented  for 
the  first  time  In  this  court  We,  therefore, 
are  not  at  liberty  to  consider  such  assign- 
ment in  appellant's  brief,  and  will  not  do  so. 

[4-1]  We  now  come  to  a  more  serious 
question,  that  Is,  was  the  possession  of  ap- 
pellee, and  those  under  whom  it  holds,  con- 
tinuous for  any  period  of  6  years  prior  to 
the  filing  of  plaintiff's  suit?  Appellee  claims 
title  under  the  5-year  statute  of  limitations; 
that  he  held  possession  of  the  land  under  two 
periods  of  time  of  more  than  6  years  each, 
the  first,  beginning  at  the  indefinite  time  of 
1%  or  2  years  after  the  execution  of  a 
certain  deed,  of  date  November  17,  1890,  and 
ending  June,  1897,  and  the  other  beginning 

in ,  1900  and  extending  5  years  from 

said  date.    In  support  of  the  possession  of 
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appellee  for  the  first  period  It  relied  upon  the 
testimony  of  the  witness  Q.  W.  Hooks,  who 
was  active  In  the  use  of  the  land  for  the 
first  period  of  the  possession  claimed  by  ap- 
pellee. Appellant  has,  we  think,  made  a  fair 
statement  of  the  substance  of  the  testimony 
of  said  witness,  in  so  far  as  it  tends  to  show 
the  length  of  time  the  land  was  in  possession 
of  those  under  whom  appellee  claims  during 
the  said  first  period,  and  we  also  think  that 
it  does  not  materially  conflict  with  the  state- 
ment of  such  testimony  as  presented  in  ap- 
pellee's brief,  and  we  therefore  adopt  the 
same  as  the  testimony  of  said  witness,  which 
Is  as  follows: 

"G.  W.  Hooks  was  called  by  the  defendant, 
having  been  associated  with  Strickland,  J.  Ii. 
Hooks,  and  otbeis,  first  as  a  partnership  operat- 
ing the  Hooks  Lmmber  Company,  afterwards  in- 
corporated. This  company  had  a  sawmill,  which 
ultimately  cut  60,000  feet,  and  employed  teams 
and  carts,  wagons,  and  bad  a  steel  tramroad. 
This  mill  was  at  Hooks'  switch,  now  called  Ar- 
riola,  on  the  Texas  &  New  Orleans,  and  was 
built  in  1888,  and  was  situated,  with  the  mill- 
houses,  etc.,  on  the  Rogers  league  250  or  300 
yards  from  the  northeast  comer  of  the  Arriola 
league,  which  the  Hooks  Lamber  Ck>mx>any 
claimed.  This  mill  was  built  before  the  Hooks 
I<umber  Company  took  the  conveyance  for  1,107 
acres  from  the  Beaumont  Lumber  Company  in 
1890.  and  the  deed  from  A.  H.  Irvin  for  3,221 
•cies,  but  the  company  did  nothing  at  that 
time  to  take  possession  of  the  league,  but  that 
in  the  conrse  of  a  year  or  two  built  a  tramroad 
on  it,  and  eventnally  two  bouses  on  it,  and  ox 
lots  and  bam.  That  it  must  have  been  in  the 
latter  part  of  '91  or  the  early  part  of  '92  that 
the  tramroad  was  started,  which  ran  a  little 
southwest  from  the  mill,  and  crossed  onto  the 
Arriola  league,  about  a  mile  from  the  mill,  south 
of  the  league's  northeast  comer.  The  witness 
could  not  state  when  the  tram  cut  across  the 
league,  bat  said  that  it  was  pretty  well  across  it 
in  a  year  and  a  half  or  2  years,  during  which 
time  the  Hooks  Lumtier  Company  was  cutting 
timber  on  the  league,  and  the  tram  was  grad- 
ually being  extended  as  the  timber  was  cut,  and 
timber  was  brought  from  beyond  the  league. 
The  tram  mostly  used  pine  ties,  and  the  nivt 
iron  was  30  pounds  steel  rail,  but  some  of  it 
heavier,  with  a  bridge  across  Boggy  creek.  A 
10-ton  engine  was  used,  and  spurs  put  out  to  cut 
into  the  timber,  and  that  it  must  have  taken 
8  years  or  better,  or  about  S  years,  to  cut  the 
timber.  After  timber  beyond  the  league  had 
been  cut,  then  they  came  back  and  finished  cut- 
ting on  the  league.  The  two  houses  built  by  the 
Hooks  Lumber  Company  on  the  Arriola  league 
were  'built  about  1895  or  1806,  somewhere,  that 
these  bouses  were  built.  Somewberes  along 
there,  I  don't  remember  positively,  and  were  oc- 
cupied; not  continuously,  however.  The  one  in 
£  articular  that  was  occupied  first  by  F^ank 
[iddleton.  He  lived  in  it  a  few  months,  and 
moved  out,  and  it  was  then  occupied  by  a  negro 
by  the  name  of  Jim  Holt.  Frank  Middlcton  was 
the  engineer.  These  houses  were  near  where 
the  tram  crossed  on  the  line  of  the  league.' 

"Hooks  further  testified :  These  houses  were 
built  for  the  work  people  of  the  company,  which 
had  an  ox  lot  near  them,  and  a  little  fcedhouse 
in  connection  with  it,  which  ox  lot  and  feed- 
house  must  have  been  built  about  the  time  the 
tram  was  built.  The  work  oxen  were  kept  there 
until  the  work  got  more  remote,  and  then  an  ox 
lot  liad  to  be  built  further  out,  near  the  worlc 
'I  do  not  know  how  long  that  tiouse  (feedhouse) 
was  used  by  the  Hooks  Lumber  Company.  We 
never  usod  any  one  very  long  at  a  time,  because 
we  were  moving  from  place  to  place,  and  were 
using  one  all  the  time  we  were  catting  lumber.' 


Witness  said:  *We  must  have  put  that  tram- 
road  in  there  about  1893,  and  it  stayed  there 
until  1897  or  1898.  I  do  not  remember  how 
long  it  was  after  the  date  of  the  two  deeds  to 
the  Hooka  Lumber  C<»npany  in  1890  before  the 
laying  of  the  tramroad  was  begun.  It  might 
possibly  have  been  a  year  and  a  half,  possibly 
2  years,  a  year  and  a  half,  about,  I  think.  Yes, 
sir,  a  year  and  a  half  or  2  years.'  The  opera- 
tion was  continuous  until  about,  the  time  the 
tram  was  taken  up,  which  was  in  about  1897 
or  1898.  The  mill  cut  logs  from  other  sources. 
Logging  crews  were  kept  In  the  woods.  When 
the  company  was  incorporated,  he  became  presi- 
dent, and  it  was  incorporated  shortly  before 
December  29,  1801,  and  the  Hooks  Lumber 
Company  claimed  the  survey.  The  witness 
knew  Tobe  McKinney,  and  it  must  have  been 
about  1896  that  McKinney  first  moved  on  the 
Arriola  league,  but  the  witness  corrected  this 
by  saying  that  McKinney  may  have  moved  on  aft- 
er Turner  was  appointed  receiver  of  the  Hooks 
Lumber  Company.  McKinney  lived  in  one 
of  the  little  houses  on  the  league  described.  1 
think  he  got  permission  from  Turner  to  go  there, 
but  if  I  know,  I  have  forgotten.  McKinney 
stayed  in  one  of  these  houses  until  his  death. 
He  was  killed.  He  was  a  maker  of  ox  bows.' 
Apparently  trees  had  been  cut  on  the  league  be- 
fore witness'  company  claimed  it. 

"Uross-Ehcamlnatian  by  Plaintiff. 

"Hooks  testified  that  there  had  been  a  suit  be- 
tween the  receivers  of  the  Houston  Oil  Com- 
pany, the  defendant  here,  as  defendants,  and  a 
Mrs.  McKinney  and  others  as  plaintiffs,  taken 
up  before  the  master  in  chancery.  Gov.  Sayeri, 
in  which  witness  Hooks  had  testified  at  Houston 
as  to  the  same  matters  of  possession  and  oc- 
cupancy to  which  he  now  testifies,  and  had  been 
asked  very  much  the  same  questions  he  was  now 
asked,  and  had  given  this  testimony  before  Gov. 
Sayers  as  master  perhaps  over  6  years  ago, 
when  he  said  his  recollections  would  be  more 
precise,  because  he  was  closer  to  the  event,  and 
that  his  testimony  had  been  taken  down ;  ttiat 
he  had  testified  before  Gov.  Sayers  as  master 
that  McKinnev  did  not  move  onto  tlie  Arriola 
league  while  the  Hooks  Lumber  Company  was 
operating,  and  that  that  is  correct,  to  the  best 
of  his  recollection,  and  that  he  had  testified  be- 
fore the  master,  and  that  with  the  exception  of 
the  tram,  feedhouses,  and  ox  houses,  and  the 
two  little  houses,  the  Hooks  Lumber  Company 
never  had  anything  on  the  Arriola  league  ex- 
cept the  tram,  ox  lots,  feedhouses  and  two  little 
houses.  These  two  little  houses  were  about  30 
feet  long  by  24  feet  wide,  regular  mill-hand 
houses.  Fountain  moved  one  of  them  off.  Mid- 
dleton,  who  ran  the  tram  engine,  lived  in  one  of 
them — it  might  have  been  six  months,  it  might 
have  been  a  year,  but  the  witness  thought  not 
less  than  six  mouths.  In  the  other  a  negro 
named  Holt  lived  'up  to  a  few  months  before 
McKinney  moved  in.'  Jim  Holt  may  have  lived 
in  one  of  the  houses  four,  five,  or  six  months. 
The  witness  could  not  fiud  the  books  of  his  com- 
pany showing  when  he  bought  the  tram  iron, 
etc. 

"The  testimony  of  the  witness  given  before 
Gov.  Sayers,  which  had  been  preserved,  was 
then  read  to  the  witness,  and  he  stated  that  the 
feed  pens  stood  only  while  the  tram  was  in  use, 
verifying  his  previous  testimony,  and  also,  he 
verified  his  previous  testimony  ss  follows:  That 
there  was  a  feedhouse  and  lots  on  the  league 
while  the  timber  was  being  cut  by  the  Hoolcs 
people,  and  existed  only  while  the  tram  was  in 
use;  that  it  took  something  like  3  or  4  years 
to  cut  the  timber.  'Well,  it  was  something 
like  3  or  4  years  we  bad  a  tram  on  it.'  The 
witness  was  asked  if  tliis  statement  was  cor- 
rect, and  he  answered:  'Yes,  sir:  yes,  I  said 
that  is  correct.'  He  proceeded  with  a  verifica- 
tion of  his  testimony  before  the  master:  'Then 
your  actual  possession  ceased  «Br>tha  Arriola 
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league  at  the  end  of  3  or  4  yean?  A.  Yes,  sir; 
that  is,  we  had  put  these  houses  on  there.  Is 
that  correct?    Yon  put  those  houses  on  there  in 

1896,  did  you  not?  A.  About  that  time;  yes, 
sir.'  It  was  again  read  to  the  witness,  and  he 
verified  his  previous  statement  that  the  actual 
possession  ceased  on  the  Arriola  league  at  the 
end  of  3  or  4  years.  The  feed  and  stock  pens 
were  just  little  box  houses,  in  which  the  feed 
was  put  for  the  oxen  or  other  live  stock,  and 
they  were  shifted  as  the  operations  extended, 
or  new  ones  would  be  built.  'Yes,  sir;  you 
might  call  them  temporary  structures.  Yes, 
they  were  intended  to  be  shifted.  Posts  were 
driven  down  and  planks  nailed  on  there.  When 
we  moved  them,  we  knocked  the  planks  off,' 
and  the  posts  were  pulled  up.  The  ox  pens 
were  about  100  or  150  or  200  feet  square. 
There  were  no  sheds  for  cattle.  The  structures 
to  hold  the  feed  were  10  or  12  feet  square. 
One  of  the  houses,  the  one  occupied  by  Middle- 
ton,  is  still  standing,  'and  the  previous  testi- 
mony, given  by  the  witness  before  the  master 
in  the  previous  litigation,  to  the  effect  that 
nobody  lived  in  that  house  except  from  in  1896, 
is  correct.'  Middleton  lived  in  it  and  Holt  lived 
in  it,  and  it  was  vacant  part  of  the  time,  and 
then  McKinney  lived  in  it,  Middleton,  about 
six  months.  The  Hooks  Lumber  Company  be- 
came insolvent,  and  was  placed  in  the  hands  of 
a  receiver,  the  witness  thought,  in  the  latter 
part  of  1897,  but  some  time  in  1897.  He  testi- 
fied before  Gov.  Sayers  that  McKinney  lived 
in  the  Fountain  house,  but  as  a  matter  of  fact 
McKinney  lived  in  the  Middleton  house.  Tobe 
McKinney  told  witness  that  he  bought  the  house 
from  Fountain.  Being  re-examined  by  the  de- 
fendant, witness  Hooks  said  that  he  testified 
on  direct  examination  that  the  tramroad  had 
been  begun  not  exceeding  2  years  from  the  date 
of  the  deeds  in  1890 ;  that  the  best  way  he  can 
state  it  is  that  the  tram  was  built  about  1^  or  2 
years  after  the  land  was  bought,  and  torn  up  in 

1897.  Being  re-crossed  by  defendant,  he  st.ated: 
'Q.  Then  the  tram  and  the  stock  pens  or  feed 
pens  you  spoke  of  standing  there  were  used  only 
while  the  tram  was  in  use?  A.  Yes,  sir.  Q. 
Did  that  exceed  2  or  3  years?  A.  Well,  we  had 
a  feedhouse  and  lots  on  it  all  the  time  we  were 
cutting  the  timber  off  of  it,  and  it  took  some- 
thing like  8  or  4  years  to  cut  the  timber.  Q. 
Not  exceeding  4  years?  A.  Well,  I  know  other 
timber  extending  beyond  there — well,  it  was 
somewhere  like  3  or  4  years  we  had  a  tram  on  it 
Q.  That  is  the  part  you  referred  to  as  being 
substantially  correct?    A.  Yes,  sir.' " 

This  testimony,  If  taken  as  true,  does  not 
establish  continuous,  adrerse  possession  of 
the  land  in  question  for  a  period  of  6  years 
next  preceding  the  removal  ot  the  tramroad, 
feedbouses,  and  stock  pens  of  the  predeces- 
sors of  appellee,  with  that  clear  and  definite 
proof  demanded  in  such  cases  as  this,  if,  in- 
deed, it  establishes  such  possession  for  a 
period  of  5  years.  There  was  some  other 
testimony  upon  this  Issue  by  other  witnesses, 
but  It  falls  very  far  short  of  proving  the  pos- 
session of  the  land  for  6  years,  claimed  by 
appellee,  and,  when  taken  together  with  the 
testimony  of  Hooks,  It  fails  of  the  purpose 
for  which  it  was  offered. 

"In  accordance  with  a  familiar  rule  the 
burden  of  proof  rests  on  him  who  has  the  affirm- 
ative of  an  issue,  the  party  relying  on  a  title 
by  adverse  possession  has  the  burden  of  proving 
all  the  facts  necessary  to  establish  such  title. 
Adverse  possession  is  to  be  taken  strictly,  and 
every  presumption  is  in  favor  of  a  possession  in 
subordination  of  the  rightful  owner.  Title  by 
adverse  possession,  therefore,  must  be  establish- 


ed by  clear  and  positive  proof.  It  cannot  be 
made  out  by  inference."  Ruling  Case  Law,  toL 
1,  page  695. 

We  do  not  think  appellee  has  made  proof 
of  such  adverse,  continuous  iwssession  of  the 
land  involved  for  the  first  of  said  periods  as 
would  give  it  title  thereto,  under  the  5-year 
statute  of  limitations.  We  have  carefully 
examined  all  the  testimony  introduced  rela- 
tive to  the  adverse  possession  of  said  lands, 
claimed  by  appellee,  or  those  under  whom  it 
holds,  during  the  said  second  period,  and 
have  reached  the  conclusion  that  such  testi- 
mony wholly  fails  to  show  such  adverse  and 
continuous  possession  as  would  give  title  by 
limitation  under  the  5-year  statute  of  limita- 
tions. 

The  majority  of  the  court,  therefore  con- 
clude, that  as  the  trial  Jury  found  by  their 
verdict  that  appellant,  W."  A.  BUUngsley, 
held  the  legal  title  to  the  land  sued  for,  and, 
as  appellee  has  failed  to  make  such  proof  of 
its  adverse,  continuous  possession  as  would 
entitle  it  to  hold  the  land  sued  for  under  the 
statute  of  limitations,  and  as  it  seems  that 
the  case  was  fully  developed  by  the  testimony 
Introduced,  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  that  Judgment 
should  be  here  rendered  for  appellant,  W.  A. 
Biilingsley,  for  the  league  of  land  sued  for 
by  him,  same  being  the  only  land  involved  in 
this  appeal;  and  it  is  so  ordered. 

Reversed  and  rendered. 


EAGI/E  DRUG  CO.  v.  WHITE.     (No.  S63.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  11,  1915.     Rehearing  Denied 

Feb.  2,  1916.) 

1.  Partnerstiip  ®=»48— Evidencb. 

Declaration  which  B.  made  in  a  contract  of 
sale  of  a  business,  drawn  up  and  signed  by  him 
in  the  absence  of  W.,  that  they  were  partners 
therein,  is  inadmissible  against  W. 

[Ed.  Note.— For  other  cases,  sec  Partnership, 
Cent.  Dig.  §§  66,  68-73 ;   Dec.  Dig.  <^=>48.] 

2.  Payment  ®=»47— Appucation. 

Where,  pending  a  sale  by  B.  to  defendants 
of  a  stock  of  goods,  on  which  plaintiff  had  a  lien 
as  security  for  a  note  given  by  B.,  it  was  agreed 
by  B.  and  plaintiff  that  the  purchase  price 
should  be  applied  first  to  payment  of  certain 
debts,  including  said  note,  but  not  a  later  debt 
of  B.  to  plaintiff,  it  was  plaintiffs  duty,  receiv- 
ing a  payment  from  such  purchase  price,  to  so 
apply  it,  whether  or  not  defendants  in  making 
the  purchase  assumed  the  payment  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  127,  129;   Dec.  Dig.  <S=»47.] 

3.  Evidence  «=9271  —  Oonvsbbations  with 
Anotheh. 

Statements  and  discussions  between  plain- 
tiff and  his  attorney  in  the  absence  of  defend- 
ants are  inadmissible  on  the  question  of  the 
agreement  of  the  parties. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  it  1068-1079,  1081-1104;  Dec.  Dig. 
«=»271.] 

4.  Contracts    «=>220   —    CoNSTBOcrrioN    — 
Payment  of  Debt. 

Defendants  merely  agreeing  that  if  plaintiff 
paid  off  a  judgment  against  a  stock  of  goods 


4t-»For  otber  cases  lea  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlsests  and  IiidaxM 

Google 


Digitized  by ' 


Tex.) 


EAGLE  DRUa  CO.  v.  WHITE 


879 


which  they  were  bajruig;  of  B.,  he  shonid  be  paid 
out  of  such  money  as  might  be  due  B.  after  oth- 
er creditors  were  paid,  were  not  liable  for  any 
more  than  was  so  due  a. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  $g  1045-1037,  106»-1066,  1070, 1077 ; 
Dec.  Dig.  «=>229.] 

6.  FbaUD  «=9ll— FBKSBIfTATIONS— OfINIORB. 
A  representation  as  to  the  amount  that 
■would  be  due  another,  appearing  under  the  evi- 
dence to  have  been  only  an  opinion,  the  parties 
understanding  that  it  was  doubtful  how  much 
would  be  due,  will  not  support  an  action  of  de- 
ceit. 

fEJd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §1  12,  13 ;   Dec.  Dig.  ®=>11.] 

6.  Chattel  Mobtqaoes  ®=»243  —  Release  — 
Signing  Bill  ot  Salb. 

A  mortgage  lien  on  a  stock  of  goods  is  not 
released  by  the  mortgagee  joining  in  a  bill  of 
sale  of  the  goods,  it  being  agreed  with  the  pur- 
chasers that  it  should  not  be  delivered  till  the 
mortgagee  was  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, C«nt.  Dig.  S  608:   Dea  Dig.  <8=3>243.] 

7.  Fraudulent  Conveyances  iS=9l82— Bulk 
Sale— LiABiLiTT  of  Purchaser. 

Rev.  Civ.  St.  art.  3972,  places  no  personal 
liability  for  the  debts  of  the  seller  on  the  pur- 
chaser of  a  stock  of  goods  in  bulk. 

lEJd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Oig.  gf  568-677;  Dec.  Dig. 
«=>182.] 

8.  Fraudulent  Convbtancks  «=9l82— Bulk 
Sale— Right  or  Mortgage. 

Though  the  purchaser  of  a  stock  of  goods  in 
bulk  does  not  assume  a  mortgage  debt  thereon, 
the  mortgagee,  not  having  waived  his  lien,  may 
foreclose. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  CJent.  Dig.  §S  568-577;  Dec.  Dig. 
«=»182.] 

9.  Pastnesship  €=>28— Butiito  Business. 

Persons,  though  agreeing  to  purchase  a  busi- 
ness and  conduct  it  as  partners,  do  not  become 
partners,  so  that  one  can  bind  the  others  by 
contracts  or  representations,  till  the  purchase  is 
made  and  the  business  delivered  them ;  the 
aireement  between  them  being  till  then  merely 
executory. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent.  Dig.  U  30-33 ;  Dec.  Dig.  <8=»2a.] 

Appeal  from  District  Court,  Wilbarger 
County;   J.  A.  Nabers,  Judge. 

Action  by  J.  F.  White  against  the  Eagle 
Drug  Company  and  others.  From  the  judg- 
ment for  plaintiff,  certain  defendants  ap- 
peaL    Reversed  in  part,  and  remanded. 

Cook  &  Tant  and  Geo.  W.  Garland,  all  of 
Vernon,  Seay  &  Seay,  of  Dallas,  and  Ded- 
mon  &  Potter  and  W.  C.  Blalock,  all  of  Ft 
Worth,  for  appellants.  Berry,  Stokes  &  Mor- 
gan and  Bonner  &  Storey,  all  of  Vernon,  for 
appellee. 

HUFF.  G.  3.  This  suit  was  Instituted  in 
the  district  court  of  Wilbarger  county  by  J. 
F.  White,  against  S.  D.  Bettis,  J.  U  De 
Pauw,  A.  S.  Ross,  and  A.  B.  Garland,  al- 
leging that  the  three  last-named  parties  con- 
stituted the  firm  knovm  as  the  Eagle  Drug 
Company.  White  sued  on  a  note  for  $1,000, 
executed  by  S.  D.  Bettis,  dated  the  2d  day 
of  July,  1912,  due  October  2,  1912,  payable 


to  the  order  of  J.  F.  White,  bearing  Interest 
at  the  rate  of  10  per  cent  from  date  per  an- 
num, and  10  per  cent  attorney's  fees;  and 
also  set  up  a  mortgage  on  a  soda  fountain 
and  other  fixtures  in  the  drug  store,  which 
is  alleged  was  duly  recorded.  It  is  alleged: 
About  March  20,  1913,  De  Pauw,  Ross,  and 
Garland  purchased  the  drug  store  from  Bet- 
tis, who  used  the  trade-name  of  Eagle  Drug 
Store  while  conducting  the  business,  that  the 
parties  so  purchasing  had  actual  and  con- 
structive notice  of  the  above  debt  and  mort- 
gage, and  that  as  part  of  the  consideration 
for  said  property  De  Pauw,  Ross,  and  Gar- 
land assumed '  the  above  note,  and  that  the 
above  debt  was  one  of  the  listed  debts  fur- 
nished the  proposed  purchasers  by  Bettis 
during  the  pendency  of  the  trade  and  was 
taken  In  consideration  as  part  of  the  pur- 
chase price,  and  that  they  agreed  in  writ- 
ing to  pay  the  same,  and  that  they  took 
charge  of  the  store  and  proceeded  to  ran  the 
same  in  the  name  of  the  Eagle  Drug  Com- 
pany. That  about  the  26th  of  March,  1913, 
an  execution  was  levied  on  the  drug  store  to 
collect  a  Judgment  of  about  $1,415.38,  and 
that  at'  said  time  the  purdiasers  had  in  a 
manner  taken  charge  of  the  store  and  were 
then  so  in  charge,  with  the  view  of  getting 
familiar  with  the  business  and  ascertaining 
the  indebtedness  against  it  in  order  to  final- 
ly close  the  sale.  That  Bettis  was  unable 
to  pay  the  Judgment  and  discharge  the  exe- 
cution, and  that  all  of  the  defendants  re- 
quested White  to  pay  it  which  he  did.  In 
order  to  induce  Wlite  to  do  so,  "it  was 
agreed  and  understood  by  and  between  the 
plaintiff  and  all  of  the  defendants  that  all 
of  the  equity  or  overplus  to  the  said  S.  D. 
Bettis,  from  such  sale  of  such  property,  after 
the  payment  of  the  listed  debts  against  the 
same,  should  be  applied  to  the  payment  and 
reimbursement  of  the  plaintiff  of  the  said 
$1,415.38  until  the  same  was  fully  satisfied, 
and  all  of  the  defendants,  as  a  further  in- 
ducement to  plaintiff  to  pay  said  $1,415.38, 
represented  to  him  that  there  would  be  a 
balance  of  at  least  $1,500  going  to  defendant 
S.  D.  Bettis,  after  paying  all  listed  debts 
against  said  Eagle  Drug  Company,  and  that 
plaintiff  should  get  his  money  back  in  a  few 
days  from  that  time,  and  that  J.  L.  De  Pauw, 
A.  S.  Ross,  and  A.  B.  Garland,  as  an  induce- 
ment to  plaintiff  to  get  him  to  pay  said  $1,- 
416.38,  represented  to  him  and  promised  him 
that  if  he  would  pay  said  amount  that  they 
would  see  that  be  was  repaid  his  said  money 
within  a  few  days  from  that  time  out  of  the 
price  they  were  paying  for  said  stock  of 
goods,"  etc.  That  plaintiff  was  unacquaint- 
ed with  the  facts  and  relied  on  the  repre- 
sentations and  promises  so  made  and  paid 
the  money,  as  requested,  and  agreed  upon, 
and  that  such  payment  was  a  material  bene- 
fit to  all  the  defendants.  That  there  was, 
after  paying  all  of  the  listed  debts  and  ex- 
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Tenses  provided  for,  an  equity,  approxlmBtely 
$1,500,  which  should  have  been  paid  to  plain- 
tiff or  so  much  thereof  as  was  necessary  to 
pay  the  amount  advanced,  with  6  per  cent 
interest  from  the  26th  day  of  March,  1918, 
which  De  Pauw,  Ross,  and  Garland  failed 
and  refused  to  pay,  except  the  sum  of  $503, 
paid  about  the  20th  of  May,  1913. 

There  Is  a  prayer  for  Judgment  on  the  note, 
for  Interest  and  attorney's  fees,  together  with 
a  foreclosure  of  the  mortgage  Hen,  and  also 
for  the  balance  on  the  $1,415.38,  the  sum  ad- 
vanced after  deducting  the  sum  of  $502  paid, 
leaving  a  balance  of  $863.38.  FlaintifC  ask- 
ed for  Judgment  against  all  of  the  defend- 
ants. 

The  defendants,  appellants  herein,  J.  I* 
De  Pauw,  A.  S.  Ross,  and  A.  B.  Garland,  de- 
nied specifically  the  assumption  of  the  debts 
or  either  of  them,  or  that  there  was  $1,500 
equity  belonging  to  Bettls  and  spedflcally  de- 
nied the  allegations  in  the  petition,  setting 
up  liability,  and  that  they  or  plaintiff  knew 
how  much  equity  Bettls  had  In  the  drug  store 
at  the  time  of  the  trade.  They  speciflcally 
alleged,  on  Information  and  belief,  that 
White  was  the  owner  of  the  drag  store  and 
fixtures,  alleging  that  Bettls  bad  conveyed 
the  same  to  him  by  a  bill  of  sale.  They  fur- 
ther alleged:  That  about  the  5th  of  April, 
1913,  White  and  Bettls  sold  and  deUvered 
to  these  appellees  the  E}agle  Drug  Store,  and 
under  the  contract  of  sale  therefor  they  were 
to  accept  as  correct  the  list  of  articles  and 
prices  thereof  composing  said  stock,  as  set 
forth  in  a  certain  inventory  of  said  stock, 
made  after  the  20th  day  of  March,  1913,  and 
prior  to  the  contract  by  Bettls  and  others. 
That  whUe  making  the  inventory  certain 
goods  and  articles  were  sold,  and  that  the 
cash  realized  therefrom  amounted  to  $1,005.- 
45,  which  was  on  hand  and  held  In  contem- 
plation of  the  sale;  that  these  appellants 
would  accept  said  sum  of  money  in  lieu  of 
the  articles  sold.  They  agreed  that  the  fix- 
tures which  had  'been  purchased  from  Hous- 
sels  and  Fain  should  be  fixed  at  the  price  as 
shown  by  the  inventory  made  by  said  parties 
and  upon  which  same  was  sold  to  the  Eagle 
Drug  Company,  and  that  the  remainder  of 
the  fixtures  were  to  be  the  original  cost  price 
to  the  Eagle  Drug  Ck>mpany.  That  these  ap- 
I)ellants  were  to  pay  plaintiff  and  the  said 
Bettls  for  said  property  as  follows:  They 
were  to  assume  a  certain  debt  to  the  Crowdus 
Drug  Company,  aggregating  the  sum  of  $2,- 
100.98,  In  satisfaction  of  which  it  was  under- 
stood the  Crowdus  Drug  Company  had  then 
agreed  to  accept  notes  executed  by  appel- 
lants, payable  to  said  company,  in  the  sum 
of  $300  each  (except  the  last  due),  and  due  re- 
spectively monthly  after  date  thereof,  and 
appellants  agreed  to  assume  and  pay  certain 
debts  due  the  Waggoner  National  Bank  of 
Vernon,  Tex.,  aggregating  the  sum  of  $840, 
and  agreed  to  pay  the  sum  of  $5,000  cash,  or 
so  much  thereof  as  was  necessary  to  amount 
to  the  full  of  said  stock  and  fixtures,  and 


agreed  that  the  balance  over  and  above  said 
sum  be  paid  In  cash,  or,  if  appellants  elected, 
by  delivering  to  Bettis  and  White  their  prom- 
issory notes,   payable  to  White's  order.    It 
was  further  agreed  that  appellee  and  Bettis 
were  to  make,  execute,  and  deliver  to  appel- 
lants a  good  and  vaUd  bill  of  sale,  in  due 
form,  transferring  the  goods,  and  that  these 
appellants.  In  connection  with  one  A.  S.  Brlce, 
and  defendant  Bettis,  were  to  ascertain  the 
amount  due  each  of  the  varioos  creditors  by 
said  Eagle  Drug  Company,  and  apply  said 
cash  payment  to  the  payment  and  discharge 
of  each  of  said  creditor's  claims,  to  the  ex- 
tent thereof,  if  necessary,  or  as  much  thereof 
as  was  necessary  to  pay  all  of  said  debts,  and 
any  balance  of  said  cash,  if  any,  left  after 
paying  said  debts,  was  to  be  paid  over  to  the 
appellee  In  satisfaction  of  any  and  all  inter- 
est or  claim  he  held  In  or  to  said  property. 
They  alleged  that  the  Inventory  of  said  stock 
amounted  to  the  sum  of  $5,760.10;    that  the 
amount  of  said  cash  held  was  $1,005.45 ;  tliat 
the  total  amount  of  fixtures  which  were  pur- 
chased from  Houssels  &  Fain,  as  disclosed  by 
the  Inventory,  made  by  said  parties,  amount- 
ed to  $2,187 ;  and  that  the  full  amount  of  the 
remainder  of  said  fixtures  was  $5C3.    It  is  al- 
leged that  during  the  pendency  of  the  negotia- 
tions that  appellant  entered  Into  an  agree- 
ment in  writing  with  Bettis,  stipulating  tliat 
whatever  equity  Bettis  had  after  the  payment 
of  the  indebtedness  of  the  Eagle  Drug  Com- 
pany, which  existed  prior  to  March  20,  1913, 
and  all  expenses  Incidental  to  the  transaction 
(meaning  the  sale  of  the  property  to  appel- 
lant) had  been  paid ;  that  said  equity,  if  any, 
was  to  be  deposited  In  the  Farmers'   State 
Bank,  to  the  credit  of  appellee;    and  it  was 
further  provided,  among  other  things,  that 
the  $5,000  cash  payment  to  be  paid  should  be 
applied,  as  far  as  it  would  go,  to  the  then 
present  indebtedness  of  the  drug  store ;  that 
the  agreement  was  made  the  27th   day   of 
March,  1913.    It  is  then  alleged  that  they 
applied  to  Bettis  for  a  list  of  creditors  of  the 
company,  and  that  they  sent  out  notices  to 
the   creditors   under   the   Bulk    Sales   Law. 
They  alleged  that  they  discharged  the  debt 
assumed  to  the  (Trowdus  Drug  Clompany,  and 
the  Waggoner   National   Bank,   and   ascer- 
tained the  debt  due  on  the  list,  which  amount- 
ed to  the  aggregate  sum  of  $5,284.84;   that 
they  paid,  under  the  agreements,  certain  ex- 
penses incidental  to  the  sale,  to  appellants, 
aggregating  the  sum  of  $300 ;  that  after  add- 
ing up  the  list  they  believed  that  there  was 
a  balance  remaining  due  on  the  equity  of  Bet- 
tis of  $502.53,  and,  so  believing,  paid  that 
amount  to  White,  the  appellee.    They  set  up 
the  fact  that  Bettls  and  White  executed  to 
them  a  bill  of  sale  for  the  stock  of  goods  on 
the  5th  of  April,  and  they  allege  the  execu- 
tion of  the  bill  of  sale  aforesaid  by  White,  as 
in  effect  a  release  of  any  claims  or  Uen  on 
the  stock  of  goods  sued  upon  by  appellee. 

By  supplemental  petition,  the  appellee  de- 
nied generally  the  allegation»4n  the  answer. 
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and  denied  that  he  bad  any  Interest  In  the 
drug  store,  and  that  If  there  was  a  bill  of 
sale,  executed  by  Bettls  to  him,  that  he  knew 
nothing  of  it,  and  that  It  had  never  been  de- 
livered to  him,  and  that  the  bill  of  sale  signed 
by  him  April  5,  1913,  was  signed,  but  not  to 
be  delivered  until  his  claim  and  indebtedness 
had  been  fully  satisfied,  and  that  the  appel- 
lants procured  the  same  fraudulently  and 
without  his  consent,  and  he  denies  that  there 
was  any  agreement  made  by  him  on  the  20th 
of  March,  1913 ;  that  the  appellants  tried  to 
induce  him  to  sign  such  contract  as  a  party 
thereto,  but  that  he  refused  to  do  so. 

All  of  the  allegations  made  by  the  appel- 
lants in  their  answer  are  denied  by  the  appel- 
lee, and  the  pleadings  are  so  voluminous  that 
we  are  unable  to  set  them  out  more  at  length 
than  above  stated. 

This  case  was  tried  before  a  Jury  upon  spe- 
cial issues,  and  upon  their  answers  returned 
a  Judgment  was  rendered  with  foreclosure  as 
prayed  for  on  the  51,000  note,  together  with 
Interest  and  attorney's  fees  against  Bettls 
and  the  appellants,  and  also  a  judgment  on 
the  account  for  the  sum  of  $872.54.  From 
this  Judgment  the  appellant  herein  appealed. 

The  evidence  In  this  case  shows  that  S. 
D.  Bettls  was  In  charge  of  the  Eagle  Drug 
Coini>aoy  In  the  town  of  Vernon,  during  the 
year  1912,  up  to  March  20,  1913;  that  be 
drew  up  a  contract,  dated  March  20,  1913, 
with  the  appellants  herein,  to  convey  to  the 
appellants  the  drug  store,  reciting  therein 
that  the  Eagle  Drug  Store,  a  partnership 
composed  of  White  and  Bettls,  entered  Into 
the  contract  with  the  appellant  At  the  time 
be  signed  the  contract  White  was  away  from 
home  and  did  not  return  for  some  four  or 
five  days,  and  upon  his  return  be  was  request- 
ed to  sign  the  contract  with  Bettls,  which 
he  declined  to  do  for  the  reason  stated  by 
blm,  that  be  was  not  the  owner  or  Interested 
In  the  drug  store.  The  appellants  proceeded, 
under  the  Bulk  Sale  Law,  to  call  upon  Mr. 
Bettls  for  a  sworn  statement  of  the  credi- 
tors of  the  store,  which  he  delivered  to  them 
and  registered  notices  were  sent  out  to  the 
various  creditors,  who  were  scattered  over  the 
state,  and  the  United  States.  While  await- 
ing the  required  time  under  the  law  for  an- 
swers from  the  creditors,  an  execution  was 
issued  out  of  the  district  court  of  Tarrant 
county,  on  a  Judgment  In  favor  of  J.  D.  Hag- 
ler,  against  S.  D.  Bettls,  for  the  sum  of 
$1,415.38.  Before  the  levy  was  made  Bettls 
visited  White,  who  lived  in  the  country  some 
distance,  and  requested  White  to  prevent  the 
levy  being  made.  White  called  up  the  sheriff 
and  told  him  not  to  levy  on  the  goods.  Just 
what  claim  White  made  In  the  matter  at 
the  time  be  was  talking  to  the  sherUt  over 
the  phone  is  not  clear  from  the  testimony. 
However,  the  sheriff,  after  procuring  an  in- 
demnity bond,  proceeded  to  make  the  levy  on 
the  stock  of  goods,  and  afterwards  White 
came  In  and  money  was  procured  from  him 


to  pay  off  the  Judgment  and  release  the  goods 
from  the  levy.  The  trade  was  then  cooaum- 
mated  between  Bettls  and  appellants,  and 
it  la  contended  In  this  case  by  appellants 
th^t  White  Joined  with  blm  In  making  the 
trade  or  sale.  A  bill  of  sale  was  executed  for 
the  stock  of  goods  by  White  and  Bettls,  to 
appellant,  April  5,  1913,  which  appellant  bad 
in  possession,  but  which  White  contends,  and 
the  Jury  found,  was  not  to  be  delivered  un- 
til the  debt  and  claim  sued  on  by  him  were 
fully  satisfied  and  discharged.  Some  time 
afterward  appellant  paid  to  White  $502  and 
some  cents,  by  check,  which  White  applied 
on  the  $1,415.38.  We  find  in  the  record  no 
aggregate  amount  of  the  inventory  of  the 
goods,  and  there  seems  to  be  no  evidence  of 
the  creditors  named  in  the  list  furnished  by 
Bettls  to  appellants  during  the  negotiations. 
However,  the  testimony  Is  that  after  paying 
all  the  other  listed  creditors,  and  the  amounts 
which  were  assumed  to  be  paid  by  appellants, 
that  there  was  no  equity  in  the  goods  ex- 
cept $502.  This  amount  the  appellants  con- 
tend was  more  than  the  equity  of  Bettls  in 
the  stock  of  goods,  for  the  reason  that  they 
made  some  mistake  in  their  calculation.  This 
Is  simply  a  general  outline  of  the  facts  in 
the  case,  and  the  particular  facts,  together 
with  the  several  Instruments  Introduced  In 
evidence,  will  be  noticed  more  in  detail  In 
considering  the  several  assignments. 

[1]  The  first  and  second  assignments  com- 
plain of  the  action  of  the  court  In  charging 
the  Jury  that  they  should  not  consider  the 
contract  of  March  20,  1913,  as  any  evidence 
of  Joint  ownership  of  Interest  in  the  business 
between  White  and  Bettls.  The  ex  parte 
declaration  of  Bettls,  who  purported  to  be 
the  partner  of  White,  in  the  absence  of 
Whl^e,  is  not  admissible  for  the  purpose  of 
proving  the  partnership  or  agency.  The  trial 
court,  we  think,  correctly  Instructed  the  Jury 
that  tlie  recitals  In  the  contract,  dated  March 
20, 1913,  to  the  effect  that  White  was  a  part- 
ner tn  the  Eagle  Drug  Company,  could  not 
be  considered  as  evidence  to  prove  partner- 
ship. The  evidence  In  the  case  is  that  Bet- 
tls drew  up  the  contract  and  signed  it  for  the 
company,  by  himself  and  as  manager.  White 
did  not,  according  to  his  testimony,  author- 
ize him  to  do  so,  and  refused  to  sign  the 
contract,  asserting  that  he  was  not  a  part- 
ner, and  that  the  store  was  not  his.  Robin- 
son V.  National  Bank,  98  Tex.  184,  82  S.  W. 
505.  The  rule  is  different  where  the  evi- 
dence tends  to  show  liability  cm  the  part  of 
the  partnership.  Such  declaration  Is  admis- 
sible, If  aliunde  the  declaration  there  is  oth- 
er testimony  tending  to  establish  partnership. 
The  court  did  not  withdraw  the  contract 
from  the  consideration  of  the  Jury  on  the 
question  of  liability  if  they  otherwise  found  a 
partnership,  but  simply  told  them  they  should 
not  consider  the  contract  as  evidence  of  the 
partnership. 

[2]  At  this  time  we  will  consider  the  bbv- 
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enfh  aaslgnment  which  is  to  the  effect  that 
the  court  erred  lu  rendering  Judgment  for 
the  full  amount  of  the  note  sued  on  for  the 
reason  that  the  uncontroverted  evidence 
shows  that  this  note  was  one  of  the  listed 
claims  furnished  which  was  to  be  paid,  and 
that  the  $502.33  should  be  applied  on  fbe 
note,  Instead  of  on  the  $1,415.38  claim. 

The  facts  In  this  case  establish,  we  think, 
that  appellants  purchased  the  Eagle  Drug 
Company  from  Bettls,  arid  were  to  pay  for 
the  stock  of  goods  at  their  original  cost,  for 
the  fixtures  at  the  price  fixed  by  an  Inventory 
thereof  in  a  list  known  as  the  Houssels  ft 
Fain  Inventory,  and  for  other  fixtures  at  their 
original  cost  The  first  written  contract, 
which  purports  to  be  made  by  these  appel- 
lants on  the  one  part  and  the  Eagle  Drug 
Company,  a  partnership  composed  of  White 
&  Bettls,  on  the  other  part,  dated  March  20, 
1913,  provided  that  the  stock  was  to  be  In- 
voiced "according  to  correct  price  list  of 
wholesale  dealers  In  drugs  and  druggists' 
sundries."  This  contract  stipulated  the  sell- 
ers should,  when  the  full  amount  was  ascer- 
tained, execute  a  bill  of  sale,  warranting 
against  every  claim  or  debt  that  could  be 
made  or  charged  against  the  stock,  or  against 
the  parties  purchasing.  The  proposed  pur- 
chasers agreed  to  pay,  when  the  bill  of  sale 
was  executed,  $5,000  cash,  and  the  balance. 
If  any.  In  monthly  installments  of  $300.  This 
contract  further  stipulated  that  when  any 
of  the  prices  atfixed  to  articles  are  not  in 
accordance  with  the  original  cost  of  the  arti- 
cles, charge  should  be  made  so  as  to  corre- 
spond with  the  original  cost  These  articles 
as  attached  apiicar  to  refer  to  the  invoice  of 
certain  fixtures,  theretofore  made  by  Hous- 
sels &  Fain.  About  the  25th  day  of  March, 
1913,  this  contract  was  presented  to  White 
for  his  signature,  which  he  refused  to  sign, 
because,  he  claimed,  he  was  not  the  owner  of 
the  store  or  a  partner  therein.  The  evidence 
at  this  point  is  very  confilcUng.  Appellants 
contend  that  when  White  was  informed  he 
would  be  liable  for  the  debts  if  he  signed  the 
contract  he  said  he  would  not  sign ;  the  ap- 
pellants contending  that  unless  he  (White) 
would  get  behind  the  deal  they  would  not 
make  the  trade  and  they  claim  they  declar- 
ed the  trade  off.  But  It  is  certain  from  the 
evidence  that  Bettls  was  called  on  for  a 
list  of  the  claims  against  the  business,  and 
that  he  furnished  that  list,  and  It  is  reason- 
ably certain  the  note  sued  on  was  one  of 
the  debts  on  the  list  furnished.  The  evidence 
is  not  clear  whether  the  list  Vfas  furnished 
and  notice  registered  and  sent  out  to  the 
creditors  Just  before  or  Just  after  White  re- 
fused to  sign  the  contract. 

It  is  shown  by  the  evidence  that  about  the 
2eth  of  March,  1913,  the  sheriff  received  an 
execution.  Issued  out  of  the  district  court  of 
Tarrant  county,  on  a  Judgment  In  fiivor  of 
Hagler  against  S.  D.  Bettls,  for  about  $1,- 
415.38,  with  instructions  to  levy  on  the  drug 


store.  Bettls  on  notice  of  this  fact  visited 
White,  who  lived  In  the  country,  and  while 
there  White  phoned  the  sheriff  to  let  the 
store  alone.  The  sheriff  thinks  that  White 
claimed  to  own  the  goods,  but  was  not  cer- 
tain as  to  what  was  said.  White  admits 
that  he  told  the  sheriff  to  let  the  goods  alone, 
and  that  he  had  a  lien  on  the  goods.  He  al- 
so admits  that  he  knew  his  lien  would  not 
warrant  the  sheriff  in  refusing  to  make  the 
levy.  The  sheriff  procured  an  Indemnity 
bond,  and  the  evidence  Indicates  the  levy  was 
made  on  the  27th  day  of  March,  1913.  Bet- 
tls then  got  White  to  come  into  town,  and 
the  money  was  obtained  from  him.  White,  to 
pay  off  the  judgment  and  release  the  store 
from  the  levy.  On  the  27th  day  of  March, 
1913,  White  and  Bettls  entered  into  an  agree- 
ment It  is  recited  therein  that  an  execution 
issned  on  a  Judgment  in  the  district  court  of 
Tarrant  county,  for  the  sum  of  $1,415.38,  .was 
that  day  levied  on  the  goods,  and  that  White, 
for  Bettls,  had  paid  off  the  Judgment,  and 
that  the  store  was  transferred  to  De  Pauw, 
Ross,  and  Oarland.  It  was  recited  and 
agreed  between  White  and  Bettls  that  after 
the  Indebtedness  should  be  ascertained  and 
the  contract  entered  into  on  the  20th  day  of 
March,  between  the  purchasers  and  the  E^agle 
Drug  Company,  had  been  complied  with,  then 
that  whatever  equity,  if  any,  after  all  indebt- 
edness on  and  prior  to  March  20,  1913,  and 
all  other  expenses  Incidental  to  said  trans- 
action, has  been  paid,  that  the  equity  of  Bet- 
tls, if  any,  was  to  be  deposited  in  the  bank 
to  the  credit  of  White  until  he  is  reimbursed 
for  the  amount  paid  on  the  Judgment  Bet- 
tls also  agreed  to  deposit  the  notes  and  ac- 
counts of  the  store  In  the  bank  due  prior  to 
March  20,  1913,  for  collection,  and  that  upon 
collection  the  amount  should  be  held  in  the 
name  of  Wiilte  as  trustee;  and  when  it  should 
be  definitely  ascertained  how  much  equity 
Bettls  had  In  the  store  funds,  It  should  be 
applied  as  far  as  it  would  go  to  the  amount 
so  advanced  by  White;  and  in  case  there  was 
no  suflldent  amount,  the  remainder  was  to 
be  taken  out  of  the  trust  fund,  and  the  bal- 
ance, if  any,  after  said  Indebtedness  to  White 
shall  be  paid,  turned  over  to  Bettls.  "It  is 
further  agreed  and  understood  that  the  $5,- 
000  cash  payment  to  be  paid  the  said  E/agle 
Drug  Company  store  shall  be  applied  to  the 
payment  so  far  as  it  will  go  [to]  the  present 
indebtedness  of  said  drug  store."  The  con- 
tract is  signed  by  8.  D.  Bettls  and  J.  F. 
White. 

White  admits  that  De  Pauw  was  present 
when  he  and  Bettls  made  the  above  contract 
and  knew  about  It  Mr.  Cecil  Storey,  who 
drew  the  contract,  says  that  De  Pauw  was 
present  when  the  contract  was  drawn  up  be- 
tween White  and  Bettls,  and  requested  that 
the  last  clause  above  quoted,  with  reference 
to  the  $5,000,  be  added  In  the  contract,  which 
was  done.  White  says  at  that  time  he  did  not 
know  either  Garland  or  Ross,  and  had  no  rec- 
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oUecUon  of  having  seen  them,  and  that  what- 
ever representations  were  made  were  made  to 
him  by  De  Pauw.  The  appellants  all  testified 
that  they  did  not  assume  to  pay  the  creditors 
of  the  drug  store,  except  in  such  amount  as 
the  goods  would  amount  to.  It  does  not  ap- 
pear to  be  a  controverted  fact  that  the  $1,- 
000  debt  was  on  the  list  of  claims  furnished 
appellants  by  Bettls.  There  is  no  evidence 
that  the  11,415.38  was  on  the  list  of  claims 
furnished  by  Bettis  to  appellants.  On  the 
5th  day  of  April,  1913,  Bettis  and  White 
signed  and  acknowledged  a  bill  of  sale  to  the 
appellants  to  the  store,  for  the  recited  con- 
sideration of  $10,000,  $8,000  cash  and  the  as- 
sumption of  $2,100  Indebtedness  due  the 
Crowdus  Drug  Company  by  appellant  This 
bill  of  sale  the  Jury  found  that  White  under- 
stood was  not  to  be  delivered  until  he  was 
paid.  Bettis  testified  by  deposition  that  ap- 
pellant agreed  to  assume  all  of  the  indebt- 
edness of  the  E^agle  Drug  Company,  but  he 
also  testifies  that  the  Invoice  of  the  goods 
was  taken  and  the  price  extended  from  the 
regular  current  Jobbers'  list,  and  that  there 
was  no  written  agreement  to  assume  the  In- 
debtedness of  the  store.  We  are  unable  to 
determine  from  this  record  Just  what  the 
total  Inventory  of  goods  and  fixtures  were 
and  the  total  value  according  to  wholesale 
prices.  Neither  are  we  able  to  determine 
who  of  the  creditors  were  In  the  list  and  the 
total  amount  of^the  listed  debts.  The  appel- 
lants swear,  and  their  testimony  is  uncon- 
troverted,  that  after  paying  the  listed  debts 
and  the  Crowdus  Drug  Company  debt,  which 
they  assumed,  that  there  was  remaining  an 
eqtUty  going  to  Bettis,  of  $502.33,  which  they 
paid  by  check  on  the  2d  day  of  May,  1913, 
which  was  payable  to  the  order  of  White,  and 
that  they  Indorsed  In  the  comer  of  the  check, 
"Payment  Ii^  full  of  account."  The  Jury 
make  no  finding  as  to  the  value  of  the  goods 
sold,  or  the  amount  of  the  listed  debts. 

We  have  concluded  that  the  contract  made 
by  White  and  Bettis  March  27, 1913,  required 
all  the  debts  prior  to  March  20,  1913,  to  be 
paid  out  of  the  sale  and  the  consideration 
for  the  store;  and  if  there  then  should  be 
any  equity,  It  should  be  applied  oh  the  $1,- 
415.38,  paid  by  White  for  BetUs.  The  $1,- 
000  note,  with  the  lien,  being  one  of  the  debts 
so  due,  should  first  be  paid  before  applying 
any  part  of  the  consideration  on  the  $1,415.- 
38.  The  trial  court  should  have  applied  the 
$502.33,  as  of  the  date  of  its  payment  The 
agreement  of  March  27th  amounted  to  a  di- 
rection by  Bettis  and  assented  to  by  White, 
to  apply  the  proceeds  of  the  sale  to  the  oth- 
er debts  designated  In  the  list,  one  of  which 
was  the  $1,000  note,  before  any  of  the  sum 
should  be  applied  to  the  amount  advanced  by 
White  to  Bettis,  to  release  the  goods  from  the 
levy;  and  when  this  payment  was  made  to 
him,  it  was  his  duty  to  so  apply  It  as  he  had 
agreed  it  should  be  done.  Merrick  v.  Rogers, 
47  S.  W.  801;   Bugeley  v.  Smalley,  12  Tex. 


238;  Bank  v.  Gibbs,  96  S.  W.  947,  Willis  v. 
Mclntyre,  70  Tex.  34,  7  S.  W.  594,  A  Am.  St 
Rep.  674:  30  Cyc.  1237(f),  1240(2),  1248(7 
and  8),  1250  (e). 

The  application  should  be  so  made,  wheth- 
er or  not  appellants  assumed  the  note  as  part 
of  the  consideration  for  the  store. 

[3]  The  eleventh  assignment  complains  of 
the  action  of  the  court  in  admitting  the  tes- 
timony of  Storey  as  to  the  discussion  he  had 
with  White  and  his  opinion  as  to  the  effect 
of  the  bill  of  sale  of  April  6,  1913,  and  his 
advice  to  White,  etc.  We  do  not  believe  this 
testimony  is  admissible.  If  it  was  agreed 
between  the  parties  that  the  bill  of  sale 
should  not  be  delivered  until  the  payment  of 
the  Indebtedness,  such  fact  was  admissible, 
but  In  the  absence  of  the  appellants  or  either 
of  them,  statements  made  and  matters  dis- 
cussed between  the  attorney  and  his  client 
should  not  be  admitted.  The  appellee  herein 
contends  the  record  shows  that  appellants 
were  present  on  that  occasion.  We  do  not 
so  read  the  record.  There  Is  a  general  state- 
ment made  by  the  witness  that  the  parties, 
as  he  understood,  agreed,  etc.  He  does  not 
state  who  these  parties  were  and  when  and 
where  It  was  that  he  so  understood.  This 
evidence,  as  to  the  presence  of  the  parties  by 
the  witness,  was  entirely  too  indefinite  to 
admit  the  discussion  between  himself  and 
White.  Chllson  v.  Ohelm,  171  S.  W.  1074. 
The  appellee  cites  the  cases  of  Security  Trust 
Company  v.  Stuart  163  S.  W.  396;  Brltt  v. 
Bnrgfaart  16  Tex.  Civ.  App.  78,  41  S.  W. 
390.  The  testimony  complained  of  In  this 
case  does  not  fall  under  the  rule  announced 
in  the  cases  cited  by  appellee  and  recognized 
by  this  court  in  the  case  of  Memphis  Cotton 
Oil  Company  v.  Goode,  171  S.  W.  284. 

The  twelfth  and  thirteenth  assignments  re- 
late to  testimony  of  De  Pauw,  offered  and 
excluded.  Ttds  testimony  was  admissible  un- 
der the  circumstances  in  connection  with  it. 
The  trial  court,  however,  appends  a  state- 
ment to  the  bill  of  exceptions  showing  this 
testimony  was  in  fact  admitted  after  appel- 
lants offered  to  show  and  did  show  White 
was  present  For  this  reason  the  assignment 
is  overruled. 

[4,  S]  Appellants  present  several  assign- 
ments, to  the  effect  that  the  answers  of  the 
Jury  on  Issues  3  and  4  are  uncertain,  and 
fail  to  answer  the  material  Issue  in  the  case ; 
that  the  answers  of  the  Jury  did  not  warrant 
the  Judgment  of  the  court  on  the  $1,415.38 
advance  sued  for,  less  the  credit  applied  by 
White,  and  that  the  evidence  did  not  support 
the  answers  of  the  Jury.  The  third  issue  is 
as  follows: 

"If  you  answer  the  last  question  in  the  af- 
firmative, then  say  whether  White  was  induced 
to  pay  said  sum  by  said  Du  Pauw,  if  you  find  he 
was,  b^  the  promise,  if  you  find  there  was, 
that  said  sum  in  its  entirety  would  be  repaid 
to  him  by  Garland,  Ross,  and  De  Pauw ;  or  did 
De  Pauw  represent  that  they  would  pay  White 
what  was  left  over  after  other  creditors  should 
be  satisfied?    State  fully  whether  De  Pauw  made 
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either  of  such  representations,  if  so,  whicb  ?  An- 
swer: De  Pauw  induced  White  to  pay,  belieT- 
ine  there  was  sufficient  equity  out  of  equity." 

Fourth  Issue: 

"If  in  answer  to  the  last  question  yon  say 
that  De  Pauw  represented  that  White  would  be 

gnid  out  of  such  money  aa  might  be  due  to 
lettis  after  the  other  creditors  should  be  paid, 
then  state  whether  White  was  induced  to  part 
from  his  money  on  that  occasion,  if  you  find  he 
was,  by  such  representations,  if  you  find  there 
was.    Answer:   He  was." 

The  jury,  by  issue  3,  was  required  to  an- 
swer two  questions:  (1)  Was  White  Induced 
to  pay  the  sum  by  De  Pauw  by  a  promise 
that  the  entire  sum  would  be  repaid  to  him 
by  appellants?  Or  (2)  did  De  Pauw  repre- 
sent that  they  would  pay  what  was  left  over 
and  after  other  creditors  should  be  satisfied? 
The  Jury's  answer  to  these  two  questions  an- 
swered neither.  The  first  question  required 
an  answer  whether  White  was  induced  to 
pay  upon  an  unconditional  promise  to  pay 
the  entire  debt.  The  jury  does  not  answer 
this  question,  but  they  answer  White  was 
induced  by  De  Pauw  to  pay,  believing  there 
was  sufficient  equity.  They  do  not  answer 
that  appellants  promised  to  pay  that  sum  in 
its  entirety.  Tbe  answer  of  the  Jury  would 
simply  Indicate  that  White  was  induced  to 
pay  by  representations  that  there  was  suffi- 
cient equity  to  pay,  and  not  that  he  was  in- 
duced to  pay  because  of  a  promise  to  repay 
by  appellants.  The  answer  of  the  Jury  would 
give,  if  anything.  White  a  recovery  upon  de- 
ceit The  question  propounded  called  for  an 
answer  as  to  whether  there  was  a  contract  by 
appellants  to  pay — two  very  dissimilar  caus- 
es of  action.  The  answer  to  the  fourth  issue 
would  Indicate  that  they  found  White  was  in- 
duced to  part  from  his  money  by  the  repre- 
sentation that  he  would  be  paid  out  of  such 
money  as  might  be  due  Bettis  after  other 
creditors  should  be  paid.  If  this  is  their  find- 
ing, then  clearly,  if  there  was  no  money  left 
after  paying  other  creditors,  the  court  could 
render  no  judgment  in  favor  of  White,  for 
the  money  so  advanced.  All  that  was  left 
was  $502.33,  according  to  this  record,  and 
according  to  the  written  agreement  between 
White  and  Bettis  it  was  agreed  this  should 
be  applied  to  the  debts  owing  by  the  business 
March  20th,  and  the  equity  left,  after  the 
application  so  made,  should  be  paid  on  the 
sum  advanced,  as  pointed  out  by  us  in  con- 
sidering assignment  No.  7. 

The  first  question  in  issue  3  was  not  raised 
by  the  pleadings.  Appellee  simply  alleged 
that  appellants  were  to  pay  this  advance- 
ment out  of  the  "equity"  of  Bettis.  Now, 
this  equity  could  only  be  ascertained  by  pay- 
ing off  the  indebtedness  against  the  store. 
When  that  was  done,  the  equity  remaining, 
if  any,  it  was  alleged  should  be  paid  on  tills 
sum.  There  was  no  recovery  sought  by  the 
petition  for  this  item  upon  an  unconditional 
promise  to  pay;  but  it  Is  alleged  that  the 
equity  of  Bettis  was  to  be  paid  to  Wliite,  and 


out  of  the  price  appellants  were  paying  for 
the  goods.  White  also  sought  a  recovery  up- 
on misrepresentations  by  De  Pauw  as  to  the 
value  of  the  stock  and  the  debts  against  it, 
and  the  amount  which  would  be  left,  going 
to  Bettis.  This  issue  was  not  submitted  to 
the  Jury  by  either  of  the  above  questions. 
These  representations,  if  made,  were  clearly 
expressions  of  opinion.  The  contract  by 
White  and  Bettis,  on  the  27th  of  March, 
shows  the  amount  was  not  then  ascertained. 
Storey's  testimony  Indicates  the  parties  did 
not  then  know  what  would  be  coming  to  Bet- 
tis after  the  debts  were  paid.  In  one  por- 
tion of  his  testimony  White  said,  at  the  time 
he  signed  the  contract  of  March  27th: 

"It  was  understood  and  I  knew  that  there 
mi^ht  not  be  enough  money  coming  out  of  the 
purchase  price  of  this  drug  store  to  pay  my 
debt" 

We  think  all  these  facts  indicate  that  If 
De  Pauw  made  this  representation  it  was 
only  an  opinion,  and  was  not  a  representa- 
tion of  a  fact,  and  did  not  purport  to  be. 
We  therefore  think  the  trial  court  under 
this  state  of  facts,  should  not  have  rendered 
Judgment  upon  a  finding  by  him  that  De 
Pauw  falsely  represented  the  facts,  and 
thereby  induced  White  to  pay  out  his  money. 
We  are  satisfied  the  trial  court  did  not  ren- 
der the  Judgment  upon  such  a  finding,  but 
that  he  regarded  the  findings  of  the  Jury  as 
sufficient  to  authorize  the  Judgment.  We 
think  the  court  was  in  error  in  rendering 
Judgment  on  these  findings. 

The  twentieth,  twenty-first  and  twenty- 
third  assignments  complain  of  the  action  of 
the  court  in  submitting  supplemental  issues 
Nos.  1  and  2,  and  the  answers  of  the  jury 
thereto,  for  the  reason  that  the  evidence  did 
not  warrant  the  submission  or  the  answers 
thereto.    The  Issues  are: 

"(1)  Did  J.  F.  White,  the  plaintiff  herein,  ac- 
cept the  check  for  $502.33,  as  a  payment  on  the 
$1,000  note?    Answer:   No. 

"(2)  Did  J.  F.  White  accept  the  check  for 
$502.33,  as  a  payment  on  the  $1,415.38  matter? 
Answer :    Tes." 

What  we  have  said  in  disposing  of  the  sev- 
enth assignment  will  dispose  of  the  above. 
Appellee,  in  answer  to  these  assignments, 
says  the  contract  of  March  27th  shows  that 
Bettis'  equity  should  be  applied  on  the  $1,- 
415.38.  The  contract  clearly  provides  that 
this  balance  or  equity  is  not  to  be  so  applied 
until  all  of  the  debts  owing  by  the  Eagle 
Drug  Company  prior  to  March  20th  are  paid. 
Bettis  was  the  debtor  In  this  case,  and  had 
the  right  to  direct  the  application  of  pay- 
ments, which  he  did,  by  his  written  contract 
with  White,  and  White  thereby  assented  to 
it  Appellants  knew  of  this  direction  and 
acted  upon  it  Bettis  had  given  them  a  list 
of  the  debts  to  be  paid ;  the  $1,000  due  White 
was  one  of  them;  the  $1,415.38  was  not  on 
the  list,  and  no  claim  is  made  that  it  was. 
When  White  accepted  the  check  he  did  so  un- 
der his  agreement  that  the  list  debts  should 
first  be  paid,  and  he  could  not,  upon  his  own 
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motion,  in  tlie  face  of  Us  written  agreement, 
place  It  elsewhere. 

[6]  The  twenty-third  and  twenty-fourth  as- 
signments relate  to  the  delivery  of  a  bill  of 
■ale,  dated  April  6,  1913.  Objection  is  made 
to  the  finding  of  the  Jury  to  the  sixth  issue, 
which  finding  is  in  etCect  tliat  the  bill  of  sale, 
which  was  delivered  to  Sam  Hogsett,  was 
to  be  delivered  only  after  White  should  have 
been  paid.  This  objection  by  appellant  we 
regard  as  technical  and  rather  hypercritical. 
The  real  issue  was  whether  appellants  agreed 
with  White  that  the  biU  of  sale  should  not 
be  delivered  or  have  effect  lutil  be  was  paid. 
The  issue  submitted  this  question  we  think 
substantially.  While  the  evidence  is  weak, 
that  any  such  instruction  was  given  to  Bog- 
sett  by  any  one,  yet  if  it  was  agreed  that  it 
should  not  be  delivered,  the  issue  submitted 
would  not  likely  be  misunderstood  by  the 
Jury.  This  conclusion  disposes  of  the  twenty- 
fourth  assignment,  to  the  effect  that  the  bill 
of  sale  was  a  release  of  the  mortgage  lien. 

[7, 1]  The  twenty-fifth  and  twenty-sixth  as- 
signments assert  the  Jury  were  not  warranted 
in  finding  that  appellants  assumed  the  pay- 
ment of  the  $1,000  note.  The  Inry  found 
that  appellants  assumed  the  payment  of  the 
note.  There  is  some  evidence  to  support  the 
finding.  Bettis  says  the  appellants  agreed  to 
assume  all  of  the  Indebtedness  of  the  drug 
store.  It  Is  true  that  liis  till  of  sale  recites 
the  assumption  only  of  the  Crowdus  Drug 
Company  debt.  The  appellee,  in  reply,  in 
support  of  this  verdict,  refers  to  testimony  to 
the  effect  that  this  claim  was  listed  as  one 
of  the  debts  of  the  drug  store,  and  we  pre- 
■nme  that  they  contend  that  because  listed,  it 
was  thereby  assumed.  It  appears  to  be  the 
construction  by  the  courts  of  article  3972,  Re- 
vised Civil  Statutes,  that  if  a  party  pur- 
chase in  bulk  goods  the  Bulk  Sales  Law  will 
not  impose  a  personal  lla'billty  on  the  pur- 
chaser, by  virtue  of  the  law  Itself.  Bewley 
V.  Sims,  148  S.  W.  1076 ;  Owosso,  etc.,  v.  Mc- 
intosh, 179  S.  W;  257.  It  does  not  occur  to 
OS  that  it  was  the  purpose  of  the  law  to  pe- 
nalize a  purchaser,  who  In  good  faith  procures 
a  list  of  the  debts  of  the  seller  and  gives  the 
required  notice,  by  making  him  personally 
liable  for  all  the  debts,  whether  the  goods  In 
value  are  sufficient  to  pay  them  or  not  In 
this  case  the  seller  and  purchaser  agreed  to 
the  method  of  finding  the  value  of  the  goods ; 
that  Is,  they  were  to  pay  the  cost  price  as 
shown  by  wholesale  dealers'  price  list  This 
would  give  the  consideration  for  the  goods. 
We  do  not  see  very  well  how  it  can  be  In- 
sisted that  appellants  should  pay  more  than 
the  contract  price,  and  thereby  make  them 
personally  liable  for  the  debts,  over  and 
above  that  amount  Of  course  if  the  agree- 
ment was  that  as  a  consideration  for  the 
goods  the  appellants  assumed  the  Indebted- 
ness and  agreed  to  pay  them,  they  would  be 
personally  liable  on  their  assumption.  Ac- 
cording to  this  record.  If  appellants  agreed  to 
pay  all  the  debts,  and  as  claimed  by  Bettis, 
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pay  In  addition  the  $1,415.38  due  by  him  to 
White,  the  appellants  were  wanting  a  second- 
hand stock  of  goods  very  much.  If  the  testi- 
mony is  true  that  there  was  only  an  equity 
of  $502.33  after  paying  the  listed  debts,  ex- 
cept the  $1,000  note  sued  on,  they  agreed  to 
p&y  something  over  $2,000  more  than  Bettis 
priced  the  goods  and  agreed  to  take.  Wheth- 
er they  assumed  this  debt  or  not  and  became 
thereby  personally  liable  thereon.  If  White 
did  not  waive  his  mortgage  lien,  he  was  en- 
titled to  a  foreclosure  of  the  same  for  the 
amount  of  the  debt,  after  allowing  proper 
credits  and  making  proper  application  of  pay- 
ments. This  would  be  allowed  him  upon  es- 
tablishing his  debts  against  Bettis. 

The  twenty-seventh  assignment  will  be 
sustained  for  reasons  given  by  us  in  consider- 
ing the  seventh. 

[•]  The  Jury  found  that  when  the  levy  of 
the  execution  was  made,  appellants  were 
partners.  They  further  answered  an  issue 
that  appellants  entered  into  an  agreement  to 
buy  the  store  as  partners  and  run  It  as  such. 
Api)ellants  had  not  bought  the  store  when  the 
levy  was  made.  The  bill  of  sale  to  them 
was  not  made  until  April  5,  1913,  and  the 
cash  consideration  was  not  paid  until  some 
time  about  the  9th  of  April.  In  the  petition 
White  does  not  allege  that  appellants  had 
purchased  the  store  when  the  levy  was  made, 
but  it  is  alleged  they  In  a  manner  had  taken 
charge,  with  a  view  of  getting  familiar  with 
the  business  in  order  to  finally  close  the  deal. 

The  case  appears  to  have  been  tried  in  the 
court  below  upon  the  theory  that  from  the 
time  appellants  agreed  to  purchase  the  drug 
business  they  were  partners.  The  facts  in 
this  case  appear  to  be  uncontroverted  that 
appellants  agreed  to  purchase  the  business 
and  pay  the  original  cost  price  for  the  goods, 
and  to  apply  the  price  paid  on  the  debts  of 
the  drug  company.  Garland  was  to  have  and 
pay  in  one-half,  and  the  other  two  one-fourth 
each.  We  think  until  the  purchase  was  made 
and  the  business  delivered  to  appellants,  they 
could  not  be  said  to  be  partners.  Until  this 
was  done  the  agreement  between  appellants 
was  an  executory  contract  to  form  a  part- 
nership, and.  was  not  a  partnership,  though 
it  thereafter  ripened  Into  a  partnership  by 
being  laimched.  The  agreement  was  to  enter 
into  a  mercantile  business;  that  is,  buying 
and  selling  goods.  Until  the  business  was 
acquired,  the  partnership  was  inchoate  or 
tentative.  Until  the  partnership  was  launch- 
ed, one  party  to  the  agreement  was  not  au- 
thorized to  bind  the  other  upon  the  contracts 
entered  into,  by  him  before  the  consummation 
of  the  partnership.  Bates  on  Partnership,  i 
78;  30  Cyc.  358  (g),  522,  523  (14  and  15) ;  Bu2- 
ard  V.  McAnulty,  77  Tex.  438,  14  8.  W.  138-; 
Bojers  V.  Nichols,  20  Tex.  724. 

We  make  the  above  suggestion  for  the 
guidance  of  the  parties  In  considering  the  tes- 
timony as  to  representations  made  by  De 
Pauw.  If  it  was  not  then  a  partnership,  or 
if  he  was  not  authorized  as  an  axg^t  to  make 
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such  representations,  and  they  were  not  with- 
in the  scope  of  his  authority,  such  represen- 
tations would  not  bind  Ross  and  Garland,  un- 
less they  thereafter  knowingly  ratified  the 
acts  of  De  Pauw. 

The  Judgment  as  to  appellants  Garland,  De 
Pauw,  and  Ross  will  'be  reversed  and  remand- 
ed;  as  to  Bettls,  who  Is  not  complaining  In 
this  court,  the  judgment  will  be  affirmed. 
The  Judgment  will  not  be  disturbed  as  to  Bet- 
tls.   Reversed  and  remanded. 


BEHLES  T.  BLUM  et  al.     (No.  5562.) 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Jan.  5,  191&    Rehearing  De- 
nied Feb.  2,  1916.) 
Appeai.  and  Ebbob  <&S31002— Rxvncw— Veb- 

DIOT. 

Where  the  conditions  under  which  an 
architect  was  to  receive  compensation  for  draw- 
ing plans  were  in  dispute,  a  verdict  on  conflict- 
ing evidence  will  not  be  disturbed  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Kg.  {{  3935-3937 ;  Dec.  Dig.  «=» 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;    John  H.  Clark,  Judge. 

Action  by  Ernest  P.  Behles  against  Max 
Blum  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Templeton,  Brooks,  Napier  &  Ogden,  and 
Reagan  Houston,  Jr.,  all  of  San  Antonio,  for 
appellant.  W.  H.  Kennon,  of  San  Antonio, 
for  appellees. 

CARL,  J.  Appellant  sued  Max  Blum  and 
Mrs.  William  Flaxman  to  recover  fees  for 
drawing  plans  and  specifications  for  a  house 
to  be  erected  for  Mrs.  Flaxman.  He  alleged 
that  he  was  to  have,  by  agreement,  S%  per 
cent  on  an  arbitrary  cost  of  $8,000  and  that, 
when  It  was  found  that  the  house  designed 
could  not  be  erected  for  that  figure,  they 
agreed  that  he  should  draw  another  set  of 
plans  for  which  he  was  to  receive  $124.38. 
Max  Blum  was  the  agent  of  Mrs.  Flaxman, 
his  sister,  and  carried  on  the  negotiations 
with  appellant  The  defendants  contended 
that  it  was  a  part  of  the  contract  that  the 
building  was  to  cost  not  to  exceed  $8,000, 
Including  the  architect's  fees ;  that  appellant, 
when  It  was  found  that  it  would  cost  $10,- 
500,  not  Including  architect's  fees,  to  erect 
the  building,  agreed  to  draw  another  set  of 
plans  which  would  bring  It  within  the  total 
cost  of  $8,000;  but  that  he  did  not  finish 
this  second  set  of  plans ;  and  that  they  would 
have  called  for  an  expenditure  exceeding  $8,- 
000.  The  case  was  submitted  on  special  is- 
sues and  the  Jury  found  that  appellant  was 
to  be  paid  3^  per  cent  on  an  arbitrary  cost 
of  $8,000,  but  that,  as  a  part  of  that  con- 
tract, appellant  agreed  that  the  total  cost 
should  not  exceed  $8,000.  The  Jury  also 
found  that,  while  appellant  was  to  have  $124.- 


38  for  drawing  the  second  set  of  plans,  still 
the  maximum  limit  of  $8,000  In  the  cost  was 
to  obtain,  and  that  the  building  so  designed 
by  the  second  plans  could  not  have  been  con- 
structed for  that  sum.  They  further  found 
that  the  second  set  of  blueprints  were  never 
completed.  It  was  admitted  that  the  build- 
ing as  designed  would  have  cost  $10,500. 

In  regard  to  the  first  plans,  the  essential 
thing  is  whether  appellant  agreed  to  design  a 
house  that  would  not  exceed  in  cost  $8,000, 
notwithstanding  the  fees  were  based  upon 
an  arbitrary  basis  of  $8,000,  and  this  the  Jury 
found  he  did  agree  to  do.  And  It  was  found 
that  $2,500  was  a  material  variation.  And 
so  with  reference  to  the  second  set  of  plans, 
for  the  Jury  found  that  the  cost  was  there 
limited  to  $8,000,  which  the  plans  did  not 
meet 

There  Is  no  dispute  as  to  how  much  appel- 
lant was  to  receive,  but  there  is  a  serious 
disagreement  as  to  the  conditions  under 
which  he  was  to  receive  same.  The  Jury  has 
determined  that  the  plalntlfl  did  not  meet 
those  conditions,  and  that  is  an  end  of  the 
matter. 

We  find  no  error  calling  for  a  reversal,  and 
the  Judgment  Is  affirmed. 


HBLDENFELS  et  al.  v.  SCHOOL  TRUS- 
TEES OF  SCHOOL  DIST.  NO.  7,  SAN 
PATRICIO  COUNTX.     (No.  6644.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  6,  1916.    Rehearing  Denied 
Feb.  2,  1916.) 

1.  EVIDEROB    «S»441. —  PaBOI>   BVIDliMOK    Af- 

TEOTINO  Wbitihq-^Buildusg  Contbact. 
In  an  action  by  the  contractor  to  recover 
the  contract  price  of  a  school  building,  where 
a  change  from  a  tile  roof  to  a  metal  roof  was 
ordered  by  the  architect  in  writing,  stating  that 
there  would  be  no  difference  in  the  cost,  it  waa 
error  to  admit  parol  testimony  to  show  an  agree- 
ment to  pay  the  difference  in  value  between  the 
roofs  in  variance  of  the  written  order,  in  the 
absence  of  participation  by  the  contractor  in  the 
alleged  fraud  of  the  architect  issuing  such  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fS  1719,  1723-1763, 1765-1845, 2030- 
2047;    Dec  Dig.  <S=»441.] 

2.  Evidence  <s=»320  —  Heabsat— Testimony 
ot  expebt. 

In  an  action  to  recover  for  materials  used 
in  the  erection  of  a  school  building  by  the  con- 
tractor, it  was  error  to  allow  a  witness  as  an 
expert  to  testify  to  the  value  of  such  materials, 
where  he  obtained  his  information  from  a  trav- 
eling man,  to  whom  he  submitted  the  specifica- 
tions a  week  before  the  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1201;   Dec.  Dig.  «=»320.] 

3.  Tkial  ®=»350— Submission  of  Speciai,  Is- 

STTES. 

It  is  improper  practice  to  submit  numerous 
special  issues  to  the  jury  as  to  evidentiary  facts 
that  merely  go  to  establish  or  prove  some  real 
issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  is  828-S33;  Dee.  Dig.  «8=»350.] 
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4.  Tbiai.  «=>22&— iKBiBueTiona— Undtjb.Ek- 

FHA8I8. 

Undue  emph&sis  of  the  cause  of  one  party 
by  reiteration  of  chaises  as  to  damages  is  im- 
proper. 

lia.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  513;  Dec.  Dig.  <S=>229.] 

6.  Schools  and  School  Districts  ^=>86— 
E^BECTino    BuiLDiNO— Building  Tax— Bs- 

BBNTIAL  AlLEOATION. 

Where  the  petition  in  a  contractor's  suit 
against  school  trustees  for  the  contract  price 
of  a  building  erected  by  him  failed  to  allege 
that  a  tax  had  been  levied  for  the  purpose  of 
creating  a  fund  out  of  whidi  the  contract  price 
of  the  Building  might  be  paid,  the  petition  fail- 
ed to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent.  Dig.  1}  203-205 ;  Dec. 
Dig.  «s86.] 

6.  Principal  and  Surety  «=100— Contbao- 
tob's  Bond— School  Building— Nbw  Con- 

TBACI^-DlSCHABGB. 

Where  a  bonding  company  executed  a  con- 
tractor's bond  gaaranteeing  a  school  building 
contract  'with  a  provision  therein  that  the  com- 
pany should  be  notified  of  changes  in  plans  and 
materials,  and  subsequently  a  new  contract  was 
entered  mto  between  the  contractor  and  the 
school  trustees,  involving  changes  in  materials 
and  plans  of  which  the  bonding  company  was 
not  advised,  such  company  was  not  liable  as  the 
contractor's  surety  under  such  subsequent  con- 
tract. 

EEd.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ft  162-166;  Dec.  Dig.  «=> 
100.] 

Appeal  from  District  Court,  San  Patricio 
County;  W.  W.  Walling,  Special  Judsft 

Action  by  C.  A.  Heldenfels  against  the 
Trustees  of  School  District  No.  7,  San  Pa- 
tricio County.  Cross-action  by  defendants 
against  plaintiff,  L.  W.  Franks,  and  the  Gen- 
eral B<Miding  &  Casualty  Insurance  Company. 
From  a  Judgment  that  plaintiffs  talie  nothing 
and  for  defendants  against  L.  W.  Franks,  but 
without  recovery  against  the  bonding  com- 
pany, plaintiff  and  Franks  appeal.  Beveraed 
in  part,  and  affirmed  In  part 

J.  J.  Gamdchael  and  H.  8.  Bontaam,  both  of 
Beevllle,  for  appellants.  G.  B.  Scott,  Boone 
&  Pope,  Claude  Lawrence,  and  Gowan  Jones, 
all  of  Corpus  Chrlstl,  and  J.  G.  Cook,  of  Sln- 
toa,  for  appellees. 

CARL,  J.  C.  A.  Heldenfels  sued  the  trus- 
tees of  school  district  No.  7  In  San  Patrldo 
county,  they  being  T.  D.  Cook,  J.  D.  Ezell, 
and  B.  L.  Anthony,  on  a  certain  building  con- 
tract, entered  into  on  October  12,  1912,  be- 
tween L.  W.  Franks  as  contractor  and  said 
trustees,  wherein  the  said  Franks  agreed  to 
erect  a  school  building  according  to  p^ans 
and  specifications  furnished,  for  the  consider- 
ation of  $11,425.  Franks  did  not  complete 
the  contract,  but  assigned  the  same  to  C.  A. 
Heldenfels  and  he  alleges  that  he  did  finish 
the  building,  and  therefore  sued  for  $2,212.- 
37  alleged  to  be  due  on  the  contract  price. 
'The  school  board  answered  by  demurrer  and 
by  traverse  of  every  material  issue,  and,  in 
a  cross-action,  sued  plaintiff  L.  W.  Franks, 
the  original  contractor,  and  the  General  Bond- 


ing &  Casualty  Insurance  Company,  which 
had  made  the  bond  of  Franks.  In  this  an- 
swer the  trustees  allege  that  Franks  abandon- 
ed the  building  and  declined  to  ct«nplete 
same  under  his  contract,  and,  without  the 
school  board's  consent,  pretended  to  assign 
the  contract  to  C.  A.  Beldenfels.  They  say 
they  notified  Heldenfels  that  they  would  not 
accept  the  assignment  of  the  Franks  con- 
tract, but  that,  notwithstanding  this  notice, 
Heldenfels  went  to  work  upon  the  building. 
They  also  charge  that  the  architects  Stephen- 
son &  Heldenfels  were  in  collusion  with 
Franks  and  C.  A.  Heldenfels  for  the  purpose 
of  constructing  said  buUding  out  of  Inferior 
and  defective  material;  that  F.  W.  Hdden- 
fels,  the  architect,  was  a  partner  in  a  lum- 
ber yard  at  Beevlile  with  plaintiff  C.  A.  Hel- 
denfels; and  that  Franks  owed  Heldenfels 
Bros,  a  large  bill  for  lumber,  and  it  was  to 
the  interest  of  said  Heldenfels  Bros,  that  the 
building  be  constructed  as  chea^fly  as  possible 
so  that  there  would  be  a  greater  profit  in 
the  contract,  to  the  end  that  Franks'  debt 
could  be  collected.  They  say  they  did  not  at 
the  time  know  that  their  architects  were  so 
Interested,  and  that,  in  fact,  F.  W.  Helden- 
fels, in  approving  work  and  material  on  the 
building,  was  really  not  acting  for  the  board, 
but  was  acting  contrary  to  their  and  In  his 
own  Interest,  and  for  this  reason  they  are  not 
bonnd  by  any  of  his  acceptances,  etc.  Va- 
rious and  sundry  items  of  damage  and  viola- 
tions of  the  plans  and  spedflcations  are  al- 
leged. The  board  further  alleged  that,  if  the 
assigninent  of  the  contract  by  Franks  to  C. 
A.  HeldenfelB  was  good,  then  he  breached 
same  by  abandoning  the  buUding  before  it 
was  completed,  and  that  the  defective  mate- 
rial and  construction  damaged  them  to  the 
extent  of  $2,982.  The  board  had  employed 
Marcbant  &  Roberts,  architects,  to  supervise 
the  corrections  and  the  finishing  of  the  build- 
ing, and  they  made  the  above  estimate.  It 
is  alleged  that  the  plumbing  would  cost  $1,- 
000,  wiring  $160;  and  that  the  reasonable 
value  of  material  and  labor  necessary  to 
construct  outside  walks  and  toilet  buildings 
is  $646,  for  which  Franks  should  have  credit 
Also,  that  the  difference  between  the  cost  of 
the  tile  roof  and  metal  roof  which  was  put 
on  the  building  was  $520.  Or,  that  the  board 
was  entitled  to  $1,670  by  reason  of  such 
changes,  etc.,  less  $645  due  Franks  by  reason 
of  the  toilets  and  walks — a  net  balance  in 
their  favor  of  $1,026.  It  was  alleged  that 
the  board  bad  paid  Franks  $9,900,  and  that 
they  did  not  know  of  these  defects,  etc.,  at 
the  time  he  was  so  paid.  The  contract  pro- 
vided that  for  eadi  day  over  the  time  stip- 
ulated for  the  completion  of  the  building 
Franks  was  to  pay  $5  and  for  each  day  under 
that  time  he  was  to  receive  a  like  sum.  There- 
fore the  board  claimed  $4,008  against  Franks 
and  the  bonding  company.  Appellants,  Hel- 
\  denfels  and  Franks,  denied  these  allegations ; 
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and  pleaded  that  the  school  board  was  estop- 
ped to  deny  that  the  contract  was  assigned, 
that  It  acqnleeced  therein  and  could  not  be 
heard  to  complain,  and  that  the  bnllding  was 
completed ;  and  denied  any  fraud  or  collusion 
between  the  architects  and  Franks  and  Hel- 
denfels  Bros. ;  and  pleaded  that  snCh  chang- 
es as  were  made  In  the  bnlldlng  were  made 
on  written  order  of  the  schood  board.  The 
bonding  company  pleaded  that  the  contract 
It  guaranteed  was  dated  September  21,  1912, 
and  the  one  that'  is  alleged  to  have  been 
breached  was  dated  October  12,  1912,  and 
that  It  was  not  liable  for  the  breach  of  such 
subsequent  contract  and  for  changes  of  which 
It  was  never  advised.  The  cause  was  sub- 
mitted on  special  issues,  and  the  Judgment 
entered  was  that  the  plaintlfTs  take  nothing, 
and  that  the  sdiool  board  recover  as  against 
li.  W.  Franks  the  sum  of  $446.63;  but  no 
recovery  was  had  as  against  the  bonding 
company  and  C.  A.  Heldenfels.  Heldenfels 
and  Franks  have  appealed. 

[1]  The  first  assignment  of  error  is  direct- 
ed at  the  action  of  the  court  in  admitting  tes- 
timony as  to  the  difference  in  cost  of  the  tile 
roof  provided  In  the  contract  and  the  metal 
roof  placed  thereon,  because  the  change  was 
ordered  in  writing  in  which  it  was  stated 
that  there  would  be  no  difference  from  that 
provided  in  the  contract.  The  Jury  found 
that  the  value  of  the  changes  was  not  agreed 
upon,  and  the  allowance  to  be  made  for  these 
changes  was  $615.  And  there  was  a  further 
finding  that  the  architects  were  guilty  of 
fraud  on  the  school  board  in  supervtsing  the 
construction  and  In  passing  on  and  accepting 
material  and  workmanship  In  the  construc- 
tion of  the  building. 

F.  W.  Heldenfels  was  one  of  the  ardiitecta, 
and  C.  A.  Heldenfels  was  the  man  who  took 
over  the  Franks  contract,  and  in  answer  to 
special  issue  No.  15  the  Jury  found  that  there 
was  no  fraud  as  between  the  architects  and 
It.  W.  Franks.  Nor  is  there  any  finding  that 
C.  A.  Heldenfels  participated  in  the  fraud  of 
the  ardiltects,  if  they  practiced  such,  on  the 
school  board.  And,  unless  he  did  participate 
in  the  same,  he  would  not  be  chargeable  with 
the  fraud.  In  trying  to  hold  the  bonding 
company,  appellees  asserted  that  they  had 
complied  with  all  the  conditions  of  the  con- 
tract, one  of  which  was  that  "changes  must 
be  agreed  upon  in  writing."  This  they  claim 
they  complied  with,  and  one  of  the  trustees, 
Mr.  Cook,  in  speaking  of  these  changes,  said : 

"They  (the  architects)  didn't  talk  as  if  they 
wanted  to  change  it.  The  change  was  finally 
made  with  their  approval    It  was  In  writing." 

And  F.  W.  Heldenfels  testified  that  the 
change  in  the  roof  was  made  over  his  pro- 
test. Cook  says  that  Franks  thought  there 
would  be  $500  difference  between  the  tile 
and  the  metal  roof  in  favor  of  the  school 
board,  but  he  says  that  while  Heldenfels, 
the  arcliitect,  figured  on  it,  he  does  not  re- 
call what  bis  figures  were.  Heldenfels  says 
he  did  not  make  an  estimate  of  the  difference 


because  they  said  there  wonld  be  no  change 
In  cost.  These  clianges  were  made  upon 
written  orders  of  the  school  board,  and  It 
was  therein  stated  that  there  would  be  no 
change  in  the  cost,  except  that  in  some  an 
additional  amount  was  fixed.  Unless  C.  A. 
Heldenfels  and  Franks  participated  In  the 
alleged  fraud  of  the  architect  in  the  issnance 
of  said  orders,  they  had  a  right  to  rely  on 
same,  and  It  wonld  certainly  be  varying  the 
terms  of  a  written  Instrument  to  permit 
Miner  to  testify  to  a  different  agreement 
from  that  expressed  in  the  writing.  Cook 
says:  "Franks  figured  to  Mr.  Miller  and 
me  that  there  would  be  something  like  $500 
difference  In  costs."  And  the  arcliitect 
swears  it  was  made  over  his  protest  No 
trustee  says  that  the  architects  submitted  an 
estimate  of  the  difference  in  cost  One  trus- 
tee, however,  does  say  that  they  had  an  un- 
derstanding that  when  a  change  was  made 
the  proper  party  should  receive  credit  for 
the  fair  and  reasonable  difference  between 
the  work  as  actually  planned  and  that  per- 
formed. This,  however,  was  put  down  In 
writing  and  is  not  to  be  supplemented  by 
testimony  to  show  a  different  contract  at  the 
time.  The  assignment  is  sustained,  and  for 
the  same  reason  the  second  assij^iment  is 
also  sustained. 

[2]  We  think,  also,  that  the  objection 
should  have  been  sustained  to  the  testimony 
of  the  witness  Holman,  as  an  expert  because 
be  admitted  that  he  got  bis  price  from  a 
traveling  man.  He  says  the  drummer  Imew 
the  articles  to  give  him  prices  on  from  the 
spedflcations,  and  says  that  these  prices 
were  given  him  only  the  week  before  the 
triaL  He  did  not  ask  the  gentleman  of  the 
road  what  those  prices  were  a  year  before 
or  at  the  time  the  work  was  done.  Such 
testimony  should  have  been  stricken  out 
when  it  developed  that  the  witness  was 
merely  telling  what  a  man  had  told  him  and 
that  not  at  the  time  of  the  alleged  breach 
of  the  contract 

Upon  another  trial  of  tills  case.  U  it  should 
be  determined  that  the  architects  and  the 
contractors  were  in  collusion  for  the  purpose 
of  defrauding  the  school  board  and  by  rea- 
son thereof  Induced  the  signing  of  orders 
which  may  thereby  be  avoided  on  account 
of  such  fraud,  then,  in  the  event  of  such 
finding,  It  would  be  proper  to  submit  to  the 
Jury  to  find  to  what  extent  the  I>oard  had 
been  Injured  by  reason  thereof;  but  unless 
that  fraudulent  collusion  be  established,  the 
contracts  or  written  orders  woidd  speak  for 
themselves. 

[3]  There  were  40  special  issues  submitted 
to  the  Jury,  and  they  so  overlap  and  con- 
flict that  it  is  a  very  difficult  matter  to  as- 
certain Just  what  the  Jury  meant  For  in- 
stance, the  Jury  finds  that  deviations  were 
made  from  the  plans  and  specifications ;  that 
these  clianges  were  in  some  instances  on 
written  order  of  the  board,  and  apptoveA 


Digitized  by 


^OO 


TexJ 


SAN  ANTONIO  BREWING  ASS'N  v.  SIEYERT 


by  the  architects;  that  the  diange  In  cost 
was  not  always  stated;  that  the  damage 
on  December  1,  1913,  on  account  of  defects 
resulting  from  a  variance  from  the  original 
plans,  was  |1,975;  that  the  trustees  are  en- 
titled to  liquidated  damages  at  $5  per  day 
under  the  contract  for  100  days;  that  the 
total  cost  of  correcting  the  defects  pointed 
out  by  the  trustees  would  have  been  $1,175 ; 
and  then  the  dillerence  between  the  value 
of  the  building  as  It  was  at  the  time  of  the 
trial  and  when  Heldenfels  claimed  to  have 
completed  It  is  $995.  And,  further,  that  a 
fair  and  reasonable  allowance  for  emitting 
the  plumbing  and  fixtures  is  $400,  that  a 
fair  and  reasonable  cost  of  completing  the 
toilets  la  $600,  and  that  the  difference  In 
cost  of  the  tile  roof  and  metal  roof  is  $500. 

[4]  We  have  heretofore,  on  different  occa- 
sions, condemned  the  practice  of  submitting 
a  multitude  of  issues  to  the  Jury,  especially 
on  those  evidentiary  matters  that  merely 
go  to  establish  or  disprove  some  real  Issue. 
Hallway  Co.  v.  Jenkins,  172  S.  W.  984; 
Agulnaga  v.  Medina  Valley  Irrigation  Com- 
pany, 168  S.  W.  79.  Neither  should  the  court, 
by  reiteration  of  charges  as  to  damages,  un- 
duly emphasize  the  cause  of  one  party.  We 
therefore  sustain  the  sixth  assignment. 

We  cannot  write  this  opinion  properly  and 
follow  strictly  the  order  of  the  briefs.  What 
we  shall  do  is  to  state  our  views  and  then 
the  parties  may  apply  them  as  may  be  re- 
quired upon  another  trlaL 

The  Important  thing  to  determine,  first, 
Is  whether  there  was  collusion  between  the 
architects  and  Franks  or  C.  A.  Heldenfels 
as  against  the  trustees  to  such  an  extent  as 
to  vitiate  such  written  modiflcations  and 
changes  in  the  original  contract  so  as  to  make 
them  not  binding  on  the  board.  And  when 
this  is  deterndned  then  It  becomes  material 
as  to  the  amount  of  damages  resulting  there- 
from. It  would  be  material,  of  course,  to 
inqnire  what  the  damage  was  by  reason  of 
defective  material  and  workmanship  actually 
placed  in  the  building  up  to  the  time  the 
contractors  turned  it  over  or  quit  the  build- 
ing, and  what  it  would  cost  to  complete  the 
same  according  to  plans  and  specifications. 
And  If  the  written  orders  for  changes  should 
be  found  not  binding  because  of  fraud  as  be- 
fore indicated,  then  it  would  be  material  to 
inquire  as  to  the  agreement  with  reference 
to  the  cost  of  such  changes ;  but,  unless  they 
first  be  found  as  obtained  by  fraud,  the  con- 
tractor participating,  they  speak  for  them- 
selves. 

If  there  were  deviations  from  the  original 
plans  and  specifications,  it  would  be  material 
to  inquire  whether  same  were  authorized 
by  tlie  board,  and,  if  they  were  not,  th^n  as 
to  the  difference  in  cost,  etc. ;  but  this  would 
not  apply  to  that  part  finished,  because  that 
wonld  be  covered  In  the  general  finding  as  to 
the  difference  between  the  value  of  the  build- 


ing if  the  work  and  material  had  been  as 
specified  and  that  actually  placed  therein. 
And  as  to  whether  the  board  unreasonably 
delayed  making  complaint  If  the  testimony 
is  such  as  to  make  It  an  Issue  as  to  wheth- 
er the  terms  In  the  contract  in  regard  there- 
to did  not  apply.  Another  inquiry  might 
be  as  to  whether  the  extensions  granted  by 
the  architects  (if  they  should  be  in  the  rec- 
ord) were  done  in  fraud  of  the  rights  of  the 
board,  for,  if  they  were  not,  they  would  be 
binding  on  the  board  under  the  contract 
The  contractor  claims  that  he  finished  the 
building  In  December.  At  any  rate,  he  quit 
it  then,  and  it  occurs  to  us  that  the  board's 
damage  then  was  the  difference  between 
what  they  contracted  to  get  and  what  they 
actually  received. 

[5]  Appellee  school  trustees  have  a  cross- 
assignment  of  error  to  the  effect  that  the 
court  erred  in  overruling  a  general  demurrer 
to  plaintiff's  petition  because  same  failed  to 
allege  that  a  tax  had  been  levied  for  the 
purpose  of  creating  a  fund  out  of  which  the 
contract  price  of  the  building  might  be  paid. 
It  has  often  been  held  that  a  petition  which 
falls  to  make  such  allegation  does  not  state 
a  cause  of  action.  School  Dlst  v.  National 
Bank,  163  S.  W.  340;  McNeal  v.  City  of 
Wadb,  89  Tex.  89,  33  S.  W.  322 ;  Peck-Smead 
Co.  V.  City  of  Sherman,  26  Tex.  Civ.  App. 
208,  63  S.  W.  340;  Noel  v.  City  of  San  An- 
tonio, 11  Tex.  av.  App.  680,  33  S.  W.  263. 

[■]  The  contract  which  the  bonding  com- 
pany guaranteed  was  dated  September  21, 
1912,  and  the  contract  upon  which  recovery 
was  had  was  dated  October  12,  1912.  The 
bonding  company  knew  nothing  about  the 
various  changes  made,  and  it  was  provided 
that  it  should  be  advised  of  such  changes. 
When  that  company  guaranteed  the  contract 
or  became  surety,  it  did  so  in  reference  to 
the  one  dated  September  21,  1912,  as  found 
by  the  Jury,  and  did  not  undertake  to  make 
good  a  contract  subsequently  entered  into 
by  the  board  without  Its  knowledge  or  con- 
sent; nor  can  it  be  held  liable  for  changes 
of  which  It  was  not  advised. 

As  between  the  school  board  and  appel- 
lants, the  Judgment  is  reversed  and  the  cause 
remanded ;  but,  as  to  the  bonding  company,, 
the  judgment  is  affirmed. 


SAN  ANTONIO  BREWING  ASS'N  v.  SIE- 
VERT.     (No.  5563.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Jan.  6,  1916.    Rehearing  Denied 
Feb.  2,  1916.) 

1.  Master  ano  Sebvant  «=>101,  102— Inju- 
BiKs  TO  Servant — Liabilitt  of  Master — 
Duties  of  Master. 

It  is  the  master's  duty  to  ezercdse  ordinary 

care  to  render  the  place  for  work  reasonably 

safe  for  his  servants. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  !|  135,  171,  174,  178-184, 

192;   Dec.  Dig.  <8=»101,  102.]. 
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2.  Masteb  and  Sebtant  «s>22&— iNJtTBixa  to 

SeBVANT— LlABILITT     OF    MASTKE— CABE    AS 

TO  Place  of  Woek— Assumption  of  Risk. 
While  the  master  is  not  liable  for  failure 
to  provide  a  reasonably  safe  place  for  his  serv- 
ants to  work  where  the  very  progress  of  the 
work  renders  it  impossible  to  supply  a  safe 
place,  he  is  still  bound  to  exercise  orunary  care, 
since  the  servant  working  in  such  a  place  does 
not  assume  the  risk  of  the  master's  neglieenoe. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  65^-667 ;  Dec.  Dig.  «=» 
22ft] 

3.  Mabteb  and  Sebvant  ^3235— Injttbies  to 
Sebvant— Liabilitt  of  Mastkb— Duties  of 
Sebvant— I  nbpection  . 

A  servant  is  not  required  to  inspect  the 
place  provided  him  to  work  for  the  purpose  of 
discovering  concealed  dangers,  though  they 
might  be  disclosed  by  superficial  observation, 
but  he  can  assume  that  the  master  has  provided 
him  a  safe  place  and  safe  appliances  with  which 
to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  710-722;   Dec  Dig.  «=» 

4.  Masteb  and  Sebvant  ®=»124— Injubies  to 
Sebvant— LiABiuTY  of  Masteb— Inspec- 
tion. 

Where  the  danger  of  a  place  to  work  arises 
from  the  work  itself,  and  there  is  no  evidence 
that  the  master  had  knowledge  of  the  danger,  or 
was,  by  the  length  of  time  it  had  existed,  charg' 
ed  with  knowlMlge  of  it,  the  mere  failure  to  in- 
spect does  not  iJetermine  his  liability,  since  it 
must  first  be  shown  that  he  had  an  opportunity 
for  inspection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  235-242;  Dec.  Dig.  <S=» 
124.] 

5.  Masteb  and  Sebvant  ®=»124— Injubies  to 
Sebvant— LiABiuTT    or   Mastxs— Inbpec- 

TION— SOFFIOIENCT. 

The  duty  of  the  master  to  inspect  the  place 
to  work  is  not  a  continuing  duty  requiring  in- 
spection from  time  to  time. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  235-242 ;  Dea  Dig.  <8=3 
124.] 

6.  Masteb  and  Sebtant  «=»177— Injubiks  to 
Sebvant— Liability  of  Masteb— Acts  of 
Fellow  Sbbvants. 

Although  the  master's  duty  to  furnish  a 
safe  place  to  work  is  nondelegable,  he  is  not 
liable  to  an  injured  servant  when  the  place  of 
work  is  made  temporarily  dangeron*  by  the  act 
of  a  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  jJS  307,  352,  353;  Dec.  Dig. 
«=»177.] 

7.  Masteb  and  Sebvant  <S=>107  —  Injubies 
TO  Sebvant— Liability  of  Masteb— Risks 
OF  Ofebation. 

The  master  is  not  liable  for  failure  to  pro- 
vide a  safe  place  to  work  when  such  failure  re- 
sults from  a  risk  of  operation,  but  that  liability 
attaches  only  on  failure  properly  to  construct  or 
provide  a  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  19fr-202,  212,  254,  255; 
Dec.  Dig.  «=>107.] 

8.  Masteb  and  Sebvant  <S=»201— Injubies  to 
Sebvant  —  Liability  of  Masteb  —  Safe 
Place. 

Where  a  servant  was  injured  by  the  falling 
of  a  barrel  from  a  stack  carelessly  piled  by  a  fel- 
low servant,  near  which  he  was  ordered  to 
work,  and  there  was  no  evidence  as  to  when  the 
barrels  were  stacked,  or  that  the  master  had  no- 
tice of  the  danger,  or  that  the  utmost  diligence 


would  have  disclosed  the  danger,  the  court 
should  have  instructed  that  the  injury  resulted 
from  the  negligent  act  of  fellow  servants,  and 
not  from  the  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  515-534 ;   Dec.  Dig.  <S=> 

Appeal  from  District  Court,  Bexar  County ; 
S.  Q.  Tayloe,  Judge. 

Action  by  Jnllus  Sievert  against  the  San 
Antonio  Brewing  Association.  From  a  Jndg- 
ment  for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

Newton  &  Newton  and  Terrell,  Walthall  & 
Terrell,  all  of  San  Antonio,  for  appellant 
Harris  &  Newton  and  Will  A.  Morriss,  all  of 
San  Antonio,  for  appellee. 

FLY,  C.  J.  Appellee  sued  appellant  for 
damages,  alleging  that  he  was  its  employe, 
and  that  while  In  performance  of  the  duty  of 
removing  bungs  from  beer  barrels,  a  barrel 
fell  from  a  stack  of  such  barrels  striking  and 
breaking  his  left  hand.  It  was  alleged  that 
it  was  the  duty  of  appellant  to  furnish  appel- 
lee a  safe  place  in  which  to  work,  but  that  it 
negligently  placed  appellee  too  near  where 
barrels  were  stacked  in  a  loose,  careless,  and 
insecure  manner,  and  that  they  were  stacked 
at  too  great  a  height  and  could  be  Jarred  or 
shaken  down.  Appellant  denied  that  it  had 
been  negligent  and  pleaded  assumed  rlsK, 
contributory  negligence,  and  that  the  Injury 
was  caused  by  the  act  of  a  fellow  servant 
The  cause  was  tried  by  jury,  resulting  in  a 
verdict  and  judgment  for  appellee  in  the  sum 
of  $6,000. 

The  evidence  showed  that  appellee  was  an 
employ^  of  appellant ;  that  he  was  ordered  to 
a  certain  place  in  the  building  of  appellant 
to  remove  btmgs  from  certain  barrels;  that 
while  so  engaged  a  barrel  fell  and  struck  and 
disabled  his  left  hand.  No  one  was  working 
near  appellee.  The  evidence  falls  to  show 
how  long  the  stack  from  whldi  the  barrel  fell 
had  been  stacked.  The  barrels  were  stacked 
by  fellow  eerveuits  of  appellee. 

[1,  2]  It  is  the  duty  Of  the  master  to  exer- 
cise ordinary  care  to  render  the  place  for 
work  reasonably  safe  for  his  servants.  This 
rule  applies  to  this  case,  bat  there  are  facts 
In  the  case  that  tend  to  bring  it  within  that 
rule  which  provides  that,  when  the  very  prog- 
ress of  the  work  renders  it  impossible  to 
supply  a  safe  place  in  which  the  servant  can 
work,  the  maater  may  not  be  Uabl&  In  such 
a  case  the  master  Is  not  relieved  from  the  ex- 
ercise of  ordinary  care,  and,  where  the  work 
itself  creates  danger,  the  master  cannot  ab- 
solve himself  from  liability  for  any  dangers 
arising  solely  from  a  failure  to  exercise  ordi- 
nary care.  In  other  words,  the  servant,  even 
while  wMTklng  in  a  dangerous  place,  does  not 
assume  the  risk  of  the  master's  negligence. 
In  this  case  appellee  claims  that  he  was  not 
working  on  the  stack  of  barrels  from  which 
the  barrel  fell,  and  the  evidence  does  not 
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sbow  anything  to  put  titm  on  notice  that  there 
was  any  danger  from  the  stacks  of  barrels 
standing  near  where  he  was  working.  He 
had  never  known  a  barrel  to  fall  from  a  stack 
except  when  It  was  knocked  down  'by  other 
barrels  being  thrown  against  It,  and  no  one, 
according  to  hla  testimony,  was  near  the  bar- 
rels when  he  was  Injared. 

[3,  4]  As  a  general  rale,  the  servant  Is  un- 
der no  obligation  either  to  Inspect  the  place 
by  which  his  safety  may  be  affected,  or  to 
endeavor  to  discover  concealed  dangers, 
which  would  be  disclosed  by  superficial  ob- 
servation. He  can  act  on  the  assumption 
that  his  master  has  put  him  In  a  safe  place 
and  furnished  him  with  safe  instrumentali- 
ties with  which  to  perform  his  work.  The 
duty  of  Inspection  did  not  rest  upon  blm.  It 
was  the  duty  of  the  master  to  Inspect  the 
premises  where  he  had  bis  servant  employed, 
and  ascertain  whether  there  was  danger  In 
him  working  near  the  barrels.  This  rule 
would  not  apply,  however,  in  a  case  where 
the  danger  arises  from  the  work  itself,  and 
there  Is  no  evidence  that  the  master  had 
knowledge  of  the  danger,  or  was,  by  the 
length  of  time  the  danger  had  existed  or  oth- 
er dccomstances,  charged  with  a  knowledge 
of  the  danger.  The  duty  of  Inspection  rests 
upon  the  master,  but  there  must  be  evidence 
tending  to  show  that  an  opportunity  for  in- 
spection arose  before  the  accident  happened. 

[t,  I]  There  is  a  rule  that  the  master  la 
not  under  obligation  to  examine  into  the  con- 
dition of  his  appliances  from  time  to  time  for 
the  purijose  of  ascertaining  whether  they  ex- 
pose the  servant  to  those  elements  which 
arise  from  the  manner  In  which  the  details 
of  the  work  are  carried  out  Iiei)att,  Most, 
&  Serv.  {  1066.  It  Is  trae  that  the  duty  of 
the  master  to  use  reasonable  care  to  furnish 
a  safe  place  in  which  his  employes  can  work 
Is  nondelegable,  but  that  doctrine  does  not  re- 
quire the  utter  overthrow  of  the  rule  as  to 
fellow  servants  and  make  the  master  liable 
to  a  servant  although  the  place  was  made 
temporarily  dangerous  by  the  act  of  a  fellow 
servant  As  said  by  the  Supreme  Court  of 
Minnesota,  In  the  case  of  Eraser  v.  Iiumber 
Co.,  45  Minn.  235,  47  N.  W.  785: 

"When  it  is  considered  that  where  numerous 
employes  are  all  engaged  in  prosecuting  the 
same  general  object,  there  is  hardly  one  of  them 
whose  duties  do  not  in  Part  at  least,  in  some 
way  relate  to  or  affect  the  safety  of  the  instru- 
mentalities with  which,  or  of  the  places  in 
which,  the  others  work.  It  is  easy  to  see  that  the 
rule  referred  to  may  be,  as  it  often  has  been, 
carried  so  far  as  to  practically  abrogate  the 
whole  doctrine  of  'common  employment  " 

Speaking  on  this  subject  the  Court  of 
Appeals  of  New  York,  In  the  case  of  Perry 
V.  Rt^ers,  157  N.  Y.  251,  51  N.  E.  1021,  held: 

"Under  the  guise  of  an  application  of  the  rule 
requiring  a  master  to  furnish  a  reasonably  safe 
place  for  his  servants  to  work  in,  other  attempts 
before  this  hate  been  made  to  deprive  a  defend- 
ant of  another  equally  well  settled  and  just  rnle 
of  the  law  of  negligence,  that  a  party  shall  not 
be  held  responsible  to  a  servant  for  an  injary 
occasioned  by  the  neglect  of  a  competent  coem- 
ployfi." 


[7]  The  cases  unite  in  holding  that  the 
nondelegable  duty  of  the  master  in  refer- 
ence to  providing  a  safe  place  In  which  to 
work  is  one  of  construction  and  provirion, 
and  not  one  of  operation,  and  a  master  is 
not  liable  for  a  risk  of  operation,  but  only 
for  those  of  oonBtructlon  or  provision.  Amer- 
ican Bridge  Go.  V.  Seeds,  144  Fed.  605,  75  C. 
C.  A.  407,  11  L.  R.  A.  (N.  S.)  1041;  Coal  Co. 
V.  Peterson,  136  Ind.  398,  35  N.  B.  7,  43  Am. 
St  Rep.  827;  Hussey  v.  Coger,  112  N.  T. 
614,  20  N.  D.  556,  8  L.  R.  A.  659,  8  Am.  St 
Rep.  787;  McGratfa  v.  Thompson,  231  Pa. 
631,  80  AU.  1109;  PonelU  v.  Steel  Co.,  64 
Wash.  269,  116  Pac.  864;  Henry  v.  Railroad 
Co.,  140  Mich.  446,  103  N.  W.  846;  Conner 
V.  Draper,  182  Mass.  184,  65  N.  E.  39 ;  Durst 
V.  Carnegie  Steel  Co.,  173  Pa.  162,  33  AtL 
1102. 

It  was  held,  in  the  case  of  Meehan  v. 
Spiers,  172  Mass.  875,  52  N.  E.  518,  that  the 
master  is  not  bound  to  protect  the  servant 
against  transitory  perils.  This  Is  the  theory 
upon  which  these  cases  rest:  ■ 

"Upon  the  evidence,  the  danger  to  which  the 
plaintiff  was  exposed  was  merely  a  transitory 
one,  existing  only  on  the  aingje  occasion  when 
the  injury  was  sustained,  and  due  to  no  fault 
of  plan  or  construction,  or  lack  of  repair,  and  to 
no  permanent  defect  or  wapt  of  safety  in  the 
defendant's  works,  or  in  the  manner  m  which 
they  had  been  ordinarily  used." 

The  law  Is  thus  stated  by  the  Supreme 
Court  of  Michigan  in  the  case  of  Wickham 
V.  Railway,  160  Mich.  277,  125  N.  W.  22,  62 
L.  R.  A.  (N.  S.)  1082,  136  Am.  St  Rep.  436, 
Ann.  Cas.  1913E,  10C9: 

"The  authorities  cited  by  the  plaintiff  relate 
to  the  rule  that  the  master  in  the  performance 
of  the  nondelegable  duty  of  providing  a  safe 
place  for  his  employes  to  work  cannot  invoke  the 
defense  of  fellow  servant  to  evade  liability. 
This  is  a  sound  doctrine  when  applied  to  sit- 
uations where  the  master  has  failed  to  provide  a 
reasonably  safe  place  to  work,  or  has  failed  to 
supply  reasonably  safe  appliances.  It  does  not 
follow,  however,  that  the  employer  can  be  held 
responsible  for  the  transitory  negligent  net  of 
a  coemploy6  of  the  plaintiff,  which  negligence 
occurs  in  the  use  of  a  proper  tool  or  instrumen- 
tality in  a  negligent  manner,  where  the  defend- 
ant in  the  nature  of  the  case  could  have  no 
knowledge  of  the  condition,  or  the  act  of  the 
fellow  servant" 

The  authorities  are  overwhelming  on  this 
subject,  and  they  are  practically  followed  in 
a  recoit  decision  by  the  Supreme  Court  of 
Texas.  Telephone  Co.  v.  Sanders  (Sup.)  173 
8.  W.  866.  To  the  same  effect  are  the  fol- 
lowing Texas  cases:  Railway  v.  Farmer,  73 
Tex.  85,  11  S.  W,  156;  Wells  Fargo  Ca  v. 
Page,  29  Tex.  Civ.  App.  489,  68  S.  W.  628. 
In  the  Farmer  Case,  as  in  this,  there  was  no 
complatDt  of  any  defect  in  the  floor  or  any 
other  part  of  the  house  in  which  apiiellee 
was  working,  but  the  negligence  consisted  In 
the  Improper  stacking  of  certain  lumber, 
and  the  Supreme  Court  said: 

"In  the  case  before  us  there  is  no  complaint 
of  any  defect  of  machinery,  or  of  a  want  of  care 
in  the  employment  of  any  servant  whose  negli- 
gence caused  the  injury.  The  car  upon  which 
the  lumber  was  loaded  was  neither  defective  nor 
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out   of   repair.     The   negligence   consisted   in 
loading  the  lumber  in  an  improper  manner." 

The  court  held  that  Farmer  had  no  cause 
of  action. 

[I]  In  this  case  there  is  no  allegation  or 
proof  that  the  place  furnished  by  appellant 
was  not  a  reasonably  safe  one,  and  the  sole 
ground  of  negligence  Is  the  improper  piling 
of  the  barrels.  The  piling  was  admittedly 
done  by  fellow  servants.  There  is  no  evi- 
dence as  to  when  the  barrels  were  stacked. 
There  is  no  evidence  tending  to  show  that 
appellant  had  any  notice  whatever  of  the 
dangerous  condition  in  which  the  barrels 
were  stacked,  or  ttiat  the  utmost  diligence 
would  have  disclosed  such  dangerous  condi- 
tion. The  only  evidence  as  to  the  time  when 
any  of  the  barrels  were  stacked  Is  that  the 
pile  upon  which  appellee  was  working  had 
been  there  for  about  three  days,  and  that 
It  had  been  there  longer  than  any  of  the  oth- 
er stacks.  Did  the  master  know  the  unsafe 
conditi(»i  of  the  barrels  at  the  time  that  ap- 
pellee was  ordered  to  work  near  them,  if 
be  was  so  ordered,  or  were  the  circumstances 
such  as  to  charge  appellant  with  knowledge 
of  the  condition  of  the  barrels?  The  evi- 
dence fails  to  answer.  It  merely  shows  that 
appellee  was  injured  by  the  negligence  of 
fellow  servants,  and  not  by  any  negligence 
of '  the  master.  The  court  should  have  so 
Instructed  the  Jury. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


SAN  ANTONIO.  U.  4  G.  B.  CO.  ▼.  GREEN 
etaL    (No.  5572.)* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Jan.  6,  1916.     Rehearing  Denied 

Feb.  2,  1916.) 

1.  Dauaoes  '©salTS  —  Pebsonai.  Ihjvtoxs  — 
Evidence  —  ADiassiBiLiiY  —  Pectniabt 
Condition. 

A  brakeman  suing  for  injuries  in  coupling 
cars  could  show  the  amount  he  was  capable  of 
earning,  and  had  earned  with  other  companies 
in  the  past. 

[Ed.   Note. — For   other   cases,   see   DamageSt 
Cent.  Dig.  §§  400-402,  501 ;  Dec,  Dig.  «=»17a] 

2.  Dauaoes  ^=»166  —  Pkbsonal  Injubies  — 
Evidence — Admissibility— Pain  and  Suf- 

FEBINO. 

In  a  brakeman's  suit  for  injuries  in  coup- 
ling cars,  evidence  as  to  what  was  done  to  his 
injured  leg  after  the  accident  was  admissible  to 
show  his  pain  and  anguish. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent.  Dig.  §S  478,  479,  481;   Dec.  Dig.  «=9l6e!] 

3.  TbiAL  ^=»253  —  INSTBUCTIONS  —  laNOBING 
ISSTTES. 

In  a  brakeman's  action  for  Injuries  in  coup- 
ling cars,  a  reauested  instruction  denying  his 
right  to  recover,  if  he  was  contributorily  neg- 
ligent, whether  the  defendant  was  negligent  or 
not,  was  properly  refused,  since  it  ignored  the 
state  and  federal  statutes  on  comparative  negli- 
gence. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  §S  «18-«28;   Dea  Dig.  «=»253.] 


4.  Affeai.  and  Ebbob  «=9l033— Bbbob  Fa- 

VOBABLE— TnSTBUCTIONS. 

In  a  brakeman's  action  for  injuries  in  coup- 
ling cars,  where  the  court  instructed  that  if 
the  injury  resulted  from  plaintiff's  negligence  be 
could  not  recover,  defendant  could  not  complain 
of  the  refusal  of  his  requested  instruction  that 
plaintiff  could  not  recover  if  he  was  negligent 
whether  defendant  was  negligent  or  not ;  the  in- 
struction given  being  more  favorable  than  de- 
fendant was  entitled  to  have. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §$  4052^062;  Dec.  Dig.  «=» 
1033;    Trial,  Cent  Dig.  §  587.] 

6.  Masteb  and  Sebvant  ^=9289— Injubies  to 
Sebvant— Violation  or  Kuleb— QuESTiorr 

TOB  JUBT. 

In  a  brakeman's  action  for  injuries  in  cou- 
pling cars,  it  is  not  error  to  refuse  a  requested 
instruction  making  it  negligence  for  the  brake- 
man  to  disobey  a  company  rule ;  such  a  rule  not 
having  the  effect  of  a  statute,  and  its  violation 
not  being  negligence  per  se. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  §{  1089,  1090,  1092-1132* 
Dec.  Dig.  <8=s>289.J 

6.  Appeal  and  Ebbob  «=>1033  —  Ebbob  Fa- 
vobable— instbuctions. 

In  a  brakeman's  action  for  injuries  in  cou- 
pling cars,  where  the  court  charged  that  be 
could  not  recover  if  his  negligence  caused  the 
injuries,  defendant  could  not  complain  of  the 
refusal  of  its  requested  charge  on  comparative 
negligence,  which  was  less  favorable  than  the 
charge  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4052-4062 ;  Dec.  Dig.  iS=» 
1033;    Trial,  Cent  Dig.  J  587.] 

7.  Neqlioence  €=>101— iNJxmiEs  to  Sebvanx 
— Liability  or  Masteb— Compabativb  Neo- 
lioenge. 

A  brakeman's  action  for  injuries  in  cou- 
pling cars  cannot  be  wholly  defeated  by  a  show- 
ing of  his  greater  comparative  negligence,  unless 
his  negligence  alone  caused  the  injury. 

[Ed.  Note. — For  other  cases,  sec  Negligence, 
Cent  Dig.  §S  85,  163,  164,  167;  Dec.  Dig.  <S=» 
101.] 

8.  Masteb  and  Sbbvaitt  <s=»203— Injubies  to 
Sebvant  —  Actions  —  DcnNsas  —  As- 
BuitPTioN  OF  Risk. 

Assumption  of  risk  causing  his  injury  will 
defeat  an  injured  brakeman's  action  for  dam- 
ages for  the  injury. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  638^-643 ;  Deo.  Dig.  «=> 
203.] 

9.  NKOUOsifOB  «=»101— Injubies  to  Sebvant 
—Actions— DEFENBEa—CoNTBiBUTOBY   Neo- 

UGENCE. 

Contributory  negligence  of  a  brakeman  will 
not  defeat  his  action  for  the  injuries  received 
in  coupling  cars,  where  the  company  was  also 
negligent  but  merely  reduces  the  amount  of  his 
recovery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  a  85.  163.  164.  167;  Dec  Dig.  «=> 
101.] 

10.  Davasbs  4b»182  —  Pebsonax  IitJUBisa 
— Excessive  Dahaqes. 

A  verdict  of  S18,000  damages  for  loss  of  a 
brakeman's  leg  while  coupling  cars  is  not  ex- 
cessive merely  on  the  ground  of  comparative 
negligence,  where  intense  suffering  is  shown,  and 
plaintiff  is  a  young  man,  especially  Where  a 
proper  instruction  on  contributory  negligence 
was  given  and  the  jury  absolved  him  of  such 
negligence. 

[Ed.    Note. — For   other   cases,    see 
Cent  Dig.  H  372-386,  396;   Dec.  Dig. 
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Error  from  District  Courts  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Action  by  T.  H.  Oreen  against  tbe  San 
Antonio,  Uralde  &  Gulf  Ballroad  Company, 
in  wblch  Duyal  West  was  made  a  party  by 
amendment  pendente  lite,  as  receiver  for 
tbe  defendant  company.  From  a  Judgment 
for  plalntlfl,  defendant  brings  error.  Af- 
firmed. 

Williams  &  Hartman,  of  San  Antonio,  for 
plalntift  In  error.  C.  C.  Harris,  Perry  J. 
I^wls,  Cbampe  G.  Carter,  Baudoli^  L.  Oar- 
ter,  and  H.  C.  Carter,  all  of  San  Antonio, 
for  defendants  In  error. 

FliT,  C.  J.  l%ls  Is  a  snlt  Instituted  by 
T.  H.  Green,  originally  against  the  plaintiff 
In  error,  but  afterwards  amended  to  make 
Duval  West  a  party  who  had  poidente  lite 
been  appointed  receiver  of  the  railroad  by 
the  federal  District  Court,  to  recover  dam- 
ages alleged  to  have  accrued  to  said  Green 
by  reason  of  the  negligence  of  said  railroad 
company  In  crushing  bis  right  leg  between 
two  cars,  whUe  he  was  engaged  In  making 
an  air  coupling,  which  it  was  his  duty  to 
make,  as  a  brakeman,  in  the  employ  of  plain- 
tiff in  error.  Plalnttrr  In  error  pleaded  as- 
snmed  risk  and  contributory  negligence.  The 
cause  was  tried  by  Jury,  resulting  in  a  ver- 
dict and  Judgment  in  favor  of  Green  as 
against  plaintiff  in  error  in  the  sum  of  $18,- 
000,  and  against  Green  as  to  tbe  receiver. 

The  evidence  Justifies  the  conclusion  that  T. 
H.  Green  was  permanently  disabled  through 
tlie  negligence  of  plaintiff  in  error,  in  back- 
ing a  car  upon  him  while  he  was  engaged  in 
the  duty  of  coupling  two  cars.  He  was  not 
gnllty  of  contributory  negligence  and  did 
not  assume  tbe  risk. 

[11  Tbe  first  assignment  of  error  is  over- 
ruled. Green  showed  that  he  was  a  railroad 
brakeman,  and  it  was  proper  for  him  to  show 
what  he  had  received  when  he  worked,  as  a 
brakeman,  for  another  railway  company.  As 
to  that  part  of  the  assignment  relating  to 
'What  is  denominated  "the  standard  wage," 
there  is  nothing  in  the  record  to  show  that 
any  such  evidence  was  admitted.  Evidence 
as  to  what  a  man  was  capable  of  earning 
and  had  actually  earned  In  the  past  and 
with  other  companies  would  be  permissible. 
Bailway  v.  St  Clair,  21  Tex.  Civ.  App.  345, 
51  S.  W.  686;  Bailway  v.  Murphy,  49  Tex. 
«▼.  App.  B86,  109  S.  W.  488;  Wells-Fargo 
Co.  V.  Benjamin,  166  S.  W.  120. 

[2]  The  second  assignment  of  error  attacks 
tbe  action  of  the  court  in  permitting  any 
testimony  as  to  what  was  done  to  Green's 
leg  after  the  accident  There  Is  no  merit 
whatever  In  the  assignment.  The  testimony 
did  not  tend  to  establish  a  different  case  from 
that  alleged,  and  was  perfectly  legitimate  to 
show  the  pain  and  anguish  that  was  suffered 
by  the  Injured  party.  The  assignment  of  er- 
ror Is  overruled. 

£3, 4]  Through  tbe  third  assignment  of  er- 


ror tbe  plalntlir  in  error  assails  tbe  action  of 
the  court  in  refusing  to  give  a  special  charge 
presenting  contributory  negligence  on  tbe 
part  of  Green.  The  charge  required  a  ver- 
dict for  plaintiff  in  error  regardless  of  wheth- 
er it  was  guilty  of  negligence  or  not,  ignoring 
the  state  and  federal  statutes  on  comparative 
negligence,  and  was  properly  refused.  At 
tbe  request  of  plaintiff  in  error,  tbe  court 
did  Instruct  the  Jury  as  follows: 

"You  are  instructed  that,  If  you  believe  from 
the  evidence  that  the  injury  to  the  plaintiff  was 
caused  by  bis  own  negligence,  then  you  will  re- 
turn a  verdict  for  the  defendant." 

Plaintiff  in  error  in  that  instruction  obtain- 
ed more  than  It  was  entitled  to  under  the 
law,  and  cannot  be  heard  to  complain  that  the 
error  in  its  favor  was  not  repeated. 

[5]  The  fourth  assignment  of  error  com- 
plains of  the  refusal  to  give  a  charge  in 
which  it  was  made  negligence  on  the  part  of 
the  brakeman  to  disobey  a  rule  formulated 
by  plaintiff  In  error.  The  charge  did  not  em- 
body the  law.  It  is  not  negligence  per  se  to 
violate  a  rule  promulgated  by  a  railroad  cor- 
poration. The  rules  of  a  railway  corporation 
do  not  have  the  effect  of  the  statutes  of  a 
commonwealth.  Railway  v.  Bodie,  82  Tex. 
Civ.  App.  168,  74  S.  W.  100;  Railway  v.  Al- 
len, '18  Tex.  av.  App.  66,  106  S.  W.  441.  The 
charge  was  in  other  respects  om  the  weight 
of  the  evidence. 

r6,  7]  The  charge  on  comparative  negligence, 
the  rejection  of  which  is  complained  of  in  the 
fifth  assignment  of  error,  is  in  direct  conflict 
with  a  charge  herein  copied  which  was  re- 
quested by  plaintiff  In  error  and  ^ven  by  the 
court  We  fall  to  see  bow  plaintiff  In  error 
could  be  Injured  by  a  refusal  to  give  a  charge 
which,  in  case  of  negligence  of  plaintiff  in  er- 
ror greater  than  that  of  Green,  might  permit 
a  verdict  against  it,  when  one  was  given  which 
absolutely  precluded  Green  from  a  recovery  if 
he  was  guilty  of  any  contributory  negligence. 
Plaintiff  in  error  presented  Irreconcilable 
charges  on  negligence  to  the  court,  and  there 
is  no  ground  for  complaint  that  all  were  not 
given,  and  especially  In  face  of  the  fact  that 
the  court  selected  the  most  favorable  charge 
to  it  and  gave  it  to  the  Jury.  Tbe  question 
of  whether  the  negligence  of  the  injured 
party  was  the  proximate  cause  or  In  any  way 
contributed  to  Ills  injury  was  completely 
Ignored  In  tbe  charge.  Tbe  charge  failed  to 
give  the  proper  definition  of  "comparative 
negligence."  The  injured  party  could  not 
be  deprived  of  all  damages  because  his  negli- 
gence was  greater  than  that  of  the  railway 
company.  In  order  to  defeat  a  recovery 
under  the  rule  of  comparative  negligence, 
the  contributory  negligence  must  be  tbe  sole 
cause  of  the  accident  Pope  v.  Bailway  (Sup.> 
155  S.  W.  1175 ;  Bailway  v.  Moya,  173  S.  W. 
608.  In  tbe  last-dted  case  tbe  opinion  was 
written  by  the  Chief  Justice  of  this  court, 
although  credited  in  the  report  to  the  Chief 
Justice  of  the  Third  Court  of  Civil  Appeals. 
[I,  >]  The  aixtb  assignment  of  error  is  over- 
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ruled.  The  contxibntory  negligence  of  the  in- 
jured i>art7  did  not  preclude  a  recovery.  As- 
sumed risk  would  preclude  such  a  recovery, 
and  the  court  so  informed  the  Jury  in  Us 
main  charge.  In  a  special  charge  requested 
by  plaintiff  in  error,  the  Jury  was  told  that 
Green  could  not  recover  if  he  was  guilty  of 
contributory  negligence,  and  under  the  two 
charges  the  Jury  must  have  found  that  he 
did  not  assume  the  risk  and  was  not  guilty 
of  contributory  negligence.  Contributory  neg- 
ligence Is  not  a  defense  for  a  railroad  com- 
pany, when  it  is  also  guilty  of  negligence; 
It  merely  lessens  the  damages.  This  phase 
of  the  matter  was  properly  presented  in  the 
charge  of  the  court,  and  the  rule  of  compara- 
tive negligence  properly  given. 

[U]  The  verdict  is  claimed  to  be  excessive 
merely  on  the  ground  of  comparative  negli- 
gence on  the  part  of  Green.  The  Jury  found 
that  be  was  not  guilty  of  contributory  neg- 
ligence, and  therefore  the  contention  Is  with- 
out foundation  or  basia  The  court  Instructed 
the  Jury : 

"However,  if  you  find  from  the  evidence  that 
plaintiff  wag  guilty  of  contributory  negligence, 
as  alleged  by  the  defendant,  then  such  contribu- 
tory negligence  will  not  defeat  bis  recovery; 
but  the  damages  which  yon  may  award  the 
plaintiff  should  be  diminished  in  proportion  to 
the  amount  of  negligence,  if  any,  attributable 
to  the  plaintiff." 

Of  course,  that  charge  was  based  upon  the 
hypothesis  of  a  finding  that  plaintiff  in  er- 
ror had  been  guilty  of  negligence  which  re- 
sulted in  injury  to  Green.  No  request  was 
made  for  an  instruction  that,  if  the  contribu- 
tory negligence  of  Green  was  the  sole  cause 
of  the  injury,  he  could  not  recover.  Under 
the  facts,  the  verdict  was  not  excessive.  De- 
fendant in  error  Green,  a  young  man,  is 
maimed  for  life,  and  suflTered,  and  is  suffer- 
ing, greatly. 

The  Judgment  Is  affirmed. 


BURTON  et  al.  v.  STAYNER.     (No.  56e6.)» 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonia    Jan.  6, 1916.    Rehearing  De- 
nied Feb.  2,  1916.) 

1.  UsuBT  €=»75— Natubb  of  Usubt. 

Where  the  original  transaction  was  usuri- 
ous, that  vice  will  follow  a  debt  based  on  such 
usury  in  whatever  form  it  may  assume. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  f  148 ;   Dec.  Dig.  «s>75.] 

2.  UsTiBT   «=337— AoBBKifENTS— What   Con- 
BTrrtJTK— "Intkbkst." 

Where  plaintiff  invested  a  sum  of  money 
in  a  land  deal  under  an  agreement  providing  aft- 
er deduction  of  the  expenses  for  payment  of  the 
principal  and  twice  the  amount  tnereof  as  prof- 
its, in  case  there  were  profits,  such  agreement 
is  not  in  violation  of  the  usury  statutes,  the  pro- 


oompensation  allowed  by  law  or  fixed  by  the 
parties  for  the  use  of  money,  for  in  case  there 


were  no  profits  plaintiff  would  be  entitled  to 
nothing. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §  92;  Dec.  Dig.  «8=»37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest.] 
8.  CoiiTRaoTB«s»32tf— Actions— DKiKifSES. 

Wliere  defendants  wholly  repudiated  their 
agreement  to  invest  a  portion  of  the  profits  to 
which  plaintiff  was  entitled  in  another  trans- 
action in  a  second  deal,  claiming  that  plaintiff 
was  entitled  to  nothing,  an  action  by  plamtiff  to 
recover  the  amount  to  which  he  was  entitled 
under  the  first  deal  cannot  be  defeated  on  the 
ground  that  it  was  not  then  due. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $§  1511,  1686-1588;  Dec.  Dig.  ®=> 
329.] 

Appeal  from  District  Court,  Bexar  Comity ; 
W.  F.  Ezell,  Judge. 

Action  by  F.  L.  Stayner  against  E.  O.  Bur- 
ton and  another.  From  a  Judgment  for 
plaintiff,  defendants  aweal.    Affirmed. 

A.  J.  Bell  and  R.  L.  Robertson,  both  of 
San  Antonio,  for  appellants.  John  De  Berry 
Wheeler,  of  Aransas  Pass,  and  Gillette  & 
Robertson,  of  San  Antonio,  for  appellee. 

CARL,  J.  Appellee  Stayner  sued  Borton 
&  Danforth,  and  recovered  a  Judgment  for 
$5,000  as  the  principal  of  an  investment 
made  by  said  firm  in  what  was  known  as 
the  "Falf  urrias  Deal."  This  cause  is  based 
upon  the  following  proposition,  which  was 
accepted  by  appellee: 

"Burton  &  Danforth. 
«San  Antonio,  Tex.,  April  18,  1910. 
••Mr.  F.  li.  Stayner,  Peoria,  Bl.— Dear  Stay- 
ner: We  have  invested  for  you  $6,000.00  on 
the  Aransas  Pass  account  in  the  Falfurrias 
proposition  on  the  guarantee  of  50  per  cent. 
profit  according  to  the  talk  we  had  with  Holmes. 
This  will  be  in  lieu  of  a  contract  and  will  cover 
the  matter.  I  can  make  a  separate  agreement 
if  you  wish  it.  It  is  going  pretty  well  now,  and 
should  be  dosed  up  this  year. 

"Yours  sincerely.  Burton  ft  Danforth, 

"E.  O.  B." 

This  matter  g^rew  out  of  a  prior  deal  where- 
by Burton  &  Danforth  induced  appellee  to 
Invest  $6,000  in  what  was  Imown  as  the 
Aransas  Pass  deal,  whereby  he  received 
$10,000  profits  on  the  investment  That  first 
contract  Is  as  follows: 

"Burton  ft  Danforth  hereby  acknowledge  re- 
ceipt of  $6,000.00  (five  thousand  dollars)  from 
F.  Ik  Stayner  to  be  invested  in  the  Aransas 
Pass  townsite  and  f^rm  lands  in  Aransas  and 
San  Patricio  counties,  Texas. 

"It  is  mutually  agreed  that  F.  Il  Stayner  is  to 
have  his  principal  repaid  and  ten  thousand  dol- 
lars from  the  profits  of  the  deal,  which  $15,- 
000.00  is  to  be  full  payment  for  his  interest 
in  the  deal. 

"The  proceeds  of  sales  shall  be  applied  as  fol- 
lows: First,  to  pay  commission  to  agents  and 
operating  expenses ;  second,  the  land  shall  be 
paid  out  in  full:  third,  the  principal  of  $5,000 
shall  be  returned  to  F.  Xi.  Stayner;  and,  fourth, 
the  $10,000.00  profits  shall  be  paid  him. 

"F.  L.  Stayner  is  to  be  agent  in  Illinois  with 
a  commission  of  20  per  cent,  on  sales  made 
by  him  or  liia  agents,  payable  in  full  on  cash 
sales,    and    on    installment    sales   $10.00    from 
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first  payment  and  16.00  each'  from  second  and' 
third  payment." 

'When  tbe  Aransas  Pass  deal  was  closed, 
appellants  paid  Stayner  the  $5,000  invested, 
paid  him  $5,000  in  stock  in  tbe  Aransas  Pass 
Cbannel  &  Dock  Company,  and  then,  by 
agreement.  Invested  $5,000  of  the  profits  In 
tbe  FaUnrrlas  deal,  as  indicated  in  tbe  first 
instmment  copied  herein. 

Appellants  contended  that:  (1)  The  con- 
tract of  1908,  whereby  the  $6,000  was  origi- 
nally obtained  from  Stayner,  was  usurious, 
and  he  conld  not  recover  any  more  than  the 
principal,  which  he  bad  already  received ; 
(2)  that  the  agreement  to  invest  $5,000  in 
the  Falfurrias  deal  was  void  because  they 
had  no  money  belonging  to  Stayner  except 
the  usurious  Interest  on  the  first  deal,  or 
Aransas  Pass  deal,  and  therefore  any  con- 
tract based  on  that  as  an  Investment  was 
without  couslderation  and  void;  and  <3)  if 
Stayner  was  entitled  to  recover  said  $6,000 
in  tbe  Falfurrias  deal,  he  was  not  entitled 
to  a  Judgment  for  bis  money,  but  only  to  an 
interest  in  the  property,  because  said  prop- 
erty had  not  been  closed  out,  but  was  stiU 
on  hand. 

Api>ellee  denied  tbe  usury,  and  alleged 
that  It  was  an  Investment  he  made  under  a 
guaranty  of  certain  profits ;  that  be  ran  the 
risk  of  losing  his  principal  invested,  and, 
no  matter  how  much  profits  were  made  on 
the  deal,  he  was  limited  in  tbe  profits  he 
might  receive.  He  farther  alleged  that  tbe 
Falfurrias  deal  had  been  closed  and  tbe 
land  sold. 

[1,2]  We  shall  first  Investigate  as  to 
whether  tbe  first  contract  was  an  usurious 
interest  loan,  or  simply  an  investment ;  be- 
cause it  Is  immaterial  whether  the  Falfurrias 
deal  was  usurious  or  not,  for  he  only  sued 
for  tbe  principal  and  made  no°  effort  to  col- 
lect the  60  per  cent  profit  therein  guaranteed 
him.  And  if  the  $5,000  therein  Invested  was 
not  usurious  Interest,  but  was  legitimate 
capital,  Stayner  would  have  tbe  right  to  col- 
lect the  principal  even  under  the  usury  stat- 
utes. 

It  will  be  observed  that  there  is  no  guaran- 
ty in  the  Aransas  Pass  contract  that  any 
certain  profit  will  be  made,  nor  even  that  the 
principal  will  be  repaid;  but  a  method  Is 
provided  whereby  appellee  Is  to  be  paid  the 
capital  Invested  and  bis  profits  before  Bur- 
ton &  Danf  orth  got  anything.  The  land  must 
first  be  paid  for,  and  the  expenses  of  sales, 
before  Stayner  receives  anything,  and  if  the 
land  had  not  sold  for  more  than  enough  to 
pay  expenses,  commissions,  and  for  tbe  pur- 
chase price  of  the  land,  there  is  no  provision 
for  the  repayment  of  Stayner's  money.  He 
testified  that  he  did  not  know  whether  he 
would  have  been  liable  for  assessments,  if 
the  deal  bad  not  been  a  success ;  "but  It  was 
generally  understood,  If  it  did  not  pay  out, 
we  would  lose  our  investment"  In  other 
words.  If  Burton  &  Danforth  did  not  make 
a  success,  he  would  lose  his  Investment. 


It  la  true  that,  !f  the  original  transaction 
be  tainted  with  usury,  that  vice  would  fol- 
low tbe  debt  in  whateveV  form  it  might 
assume.  First  National  Bank  of  Montague 
T.  Waybum,  81  Tex.  67,  16  S.  W.  554 ;  Bank 
V.  Ledbetter,  34  S.  W.  1042.  But  profits  are 
not  the  same  as  interest.  "Profit"  is  the 
gain  made  on  any  business  or  investment 
when  both  receipts  and  disbursements  are 
taken  into  consideration.  It  Is  tbe  net  gain 
over  and  above  the  capital  invested  after 
expenditures  are  deducted.  As  defined  by 
our  statute  (article  4978,  Vernon's  Sayles' 
ClvU  Statutes: 

"Interest  is  the  compensation  allowed  by  law 
or  fixed  by  the  parties  to  a  contract  for  the 
use  or  forbearance  or  detention  of  money." 

It  contemplates  that  both  the  principal  and 
agreed  rate  of  interest  shall  be  returned  to 
the  lender. 

But  in  this  case  there  is  no  element  of  In- 
terest If  the  tmdertaking  were  a  success, 
and  the  Aransas  Pass  deal  proved  to  be 
such,  be  was  to  receive  bis  investment'  of 
$6,000  and  profits  to  tbe  extent  of  $10,000  If 
they  made  It.  This  was  guaranteed  to  tbe 
extent  that  Burton  8t  Danforth  was  to  re- 
ceive nothing  until  that  was  paid.  But  if 
the  real  profits  on  the  $5,000  investment 
amounted  to  $20,000,  Stayner  did  not  share 
beyond  $10,000.  It  it  had  been  a  failure,  the 
testimony  is  ample  to  sustain  a  finding  that 
Stayner  would  have  lost  tbe  money  Invested. 
He  said  be  was  not  able  technically  to  de- 
fine bis  situation  as  to  his  liability  for  assess- 
ments, but  they  did  consider  that  he  would 
lose  his  money  If  the  enterprise  should  not 
be  a  success.  Under  tbe  usury  statutes,  the 
principal  may  be  recovered ;  but  In  this  case 
the  principal  could  not  be  recovered  unless 
the  proceeds  of  the  enterprise  were  sufilcient 
to  pay  It  And  so  we  say  that  under  our 
statutes  this  Is  not  an  Interest  transaction, 
but  a  mere  business  venture  in  which  ap- 
pellee staked  his  $5,000  in  the  hope  of  reap- 
ing large  profits  therefrom. 

Tbe  contract  says  they  received  $5,000  to 
be  invested  In  tbe  Aransas  Pass  townslte 
and  farm  lands.  Suppose  the  venture  bad 
been  a  failure  and  they  bad  not  been  able  to 
more  than  pay  expenses  and  for  the  land, 
and  Stayner  had  sued  for  his  $5,000,  would 
he  not  have  been  met  with  the  plea  that  he 
had  invested  his  money  with  them  and  there 
was  nothing  left  with  which  to  pay  him? 
And  If  he  had  sued  for  bis  $10,000  profits, 
and  no  profits  had  been  made,  would  that 
not  have  been  a  complete  defense  to  his  de- 
mand? Burton  &  Danforth  could  have  said 
that,  "Under  the  contract  you  have  no  just 
claim,  because  we  did  not  make  any  profits." 

It  is  admitted  that  the  profits  were  made 
on  the  Aransas  Pass  deal,  and  were  paid  by 
dock  company  stock  and  by  the  investment 
of  $5,000  in  tbe  Falfurrias  deal.  This  $6,000 
s»  invested  at  Falfurrias,  then,  was  legiti- 
mate capital  invested  for  appellee,  and  we 
need  not  discuss  whether  this  contract  was 
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usurious,  because  only  the  principal  was  re- 
covered, and  no  interest  was  paid  on  that. 

[3]  There  Is  nothing  In  the  contention  that 
the  debt.  If  valid,  could  not  be  recovered  be- 
cause not  due,  for  the  reason  that  the  Falfur- 
rias  deal  had  not  been  closed ;  the  land  still 
being  on  hand.  Appellants  repudiated  any 
Interest  appellee  had  In  that  matter  and  as- 
serted that  he  had  no  Interest  whatsoever 
therein.  They  sold  that  land  and  afterwards 
took  It  back  and  received  a  good  deal  of  prop- 
erty In  the  transaction  in  addition.  But  this 
we  need  not  inquire  Into,  because  appellants 
denied  that  appellee  had  any  interest  In  that 
deal  whatsoever. 

The  Judgment  is  affirmed. 


DEWEES  et  al.  v.  NICHOLSON  et  aL  • 
(No.  5561.) 

<CoQrt  of  Civil  Appeals  of  Texas.    San  Antonia 

Jan.  5,  1916.     Behearing  Denied 

Feb.  2,  1916.) 

1.  Trespass  to  Tbt  Title  <&=>3S  —  Equita- 
BLE  TiTut— Burden  of  Proof. 

Where  plaintilfg  in  trespass  to  try  title 
were  asserting  an  equitable  title  which  they  con- 
tended was  acquired  on  account  of  transactions 
with  a  defendant  who  had  conveyed  the  legal 
title  to  other  defendants,  the  burden  was  on 
plaintiffs  not  only  to  prove  such  equitable  title, 
out  also  that  the  nrst  defendant's  grantees 
had  notice  thereof,  or  that  they  did  not  pay  val- 
ue for  the  land  bought  by  them. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  i  53 ;   Dec.  Dig.  <g=»88.] 

2.  Evidence  €=»589— Weight— Testimony  of 
Party. 

In  trespass  to  try  title  the  unsupported  tes- 
timony of  a  defendant  alone  was  legally  suffi- 
cient to  sustain  a  verdict  that  the  tract  of  land 
involved,  part  of  a  larger  tract  conveyed  to  de- 
fendant and  by  him,  with  the  exception  of  the 
tract  in  Utigation,  conveyed  to  plaintiffs,  did  not 
belong,  by  way  of  a  trust  agreement,  to  plain- 
tiffs under  their  agreement  with  defendant 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  }  2438;    Dec  Dig.  ®=»589.] 

8.  Trespass  to  Tbt  Title  «=»41— Intention 

OF  Parties  to  Contract— Sufficixnoy  or 

Evidence. 

In  trespass  to  try  title,  evidence  held  suffi- 
cient to  warrant  a  finding  that  a  defendant  and 
glaintiffs  never  intended  that  the  217-acre  tract 
ivolved,  part  of  a  larger  one  conveyed  to  de- 
fendant, be  turned  over  to  a  land  corporation 
in  which  he  and  plaintiffs  owned  stock. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent,  Dig.  |§  62,  Oi ;  Dec.  Dig.  «=» 
41.) 
4.  Vendor  and  Purchaser  <S=»239— Rioht  of 

Bona  Fide  Purchaser. 

Parties  who  purchased  tracts  of  land  from 
the  owner  of  the  legal  title  as  shown  of  record 
without  notice,  actual  or  constructive,  of  the 
claim  thereto  of  a  land  corporation  or  tbtt  of 
stockholders  therein,  paying  the  full  and  fair 
value  thereof,  could  hold  the  land  against  the 
stockholders  of  such  corporation,  plaintiffs  in 
trespass  to  try  title,  claiming  equitably  in 
their  own  right  under  contract  with  a  defend- 
ant, another  stockholder,  or  as  successors  to 
the  assets  of  the  corporation  to  which  defendant 
had  agreed  to  convey. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  683-600;  Dec.  Dig. 
<g=.2.S9.] 


5.  Vendob  and  Pubohaszb  «=>239— AssuiiP' 
TioN  or  Payment  of  Pbicb— Pabxixs  Ben> 

BFTEED. 

Where  corporate  stockholders  assumed  pay- 
ment of  the  price  of  land  bought  for  the  cor- 
poration, such  assumption  inured  to  tiie  benefit 
of  purchasers  of  a  part  of  the  land,  which,  by 
agreement  with  the  corporation  and  stockhold- 
ers, the  selling  stockholder,  in  whose  name  ti- 
tle to  the  land  had  been  taken  for  the  benefit  of 
the  corporation,  was  to  own  individually. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  683-600;  Dec.  Dig. 
<8=»239.]  ..  .  ■* 

6.  Vendor  and  Purchaser  ^3239  —  Bona 
Fide  Purobasebs— Biohts. 

Where,  with  the  assent  of  stockholders  in  a 
Isod  company,  title  to  land  purchased  for  it  was 
taken  in  the  name  of  one,  the  other  stockholders 
assuming  payment  of  the  price,  such  others 
could  not  recover  the  price  per  acre,  the  payment 
of  which  they  had  assumed,  from  innocent  pur- 
chasers for  value  from  the  stockholder  holding 
the  legal  title,  but  only  se^  to  prevent  such 
sto<AhoIder  who  sold  wrongfully  from  transfer- 
ring such  purchase-money  notes  as  he  still  own- 
ed, asking  a  judgment  declaring  thonselves  the 
owners. 

[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  583-600;  Dec.  Dig. 
«=»289.] 

7.  Appeal  and  Error  «s»769  —  Briefs  —  As- 
signm£Nts  of  Error. 

Where  the  rule  requiring  assignments  of 
error  to  be  copied  in  the  brief  is  violated  to  such 
an  extent  that  a  new  assignment  of  error  has 
been  created,  the  one  in  the  brief  complaining  of 
the  admission  of  certain  testimony  of  a  witness, 
while  the  assignment  in  the  motion  for  new  trial 
complains  of  ttie  admission  of  all  bis  testimony, 
such  assignment  in  the  brief  will  not  be  consid- 
ered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3094 ;  Dec.  Dig.  <8=»759.] 

8.  Costs  «=»32— Pbopbiett  of  Award. 

In  trespass  to  try  title,  where  the  only  re- 
lief given  plaintiffs  was  the  cancellation  of  a 
vendor's  lien  retained  in  the  deed  from  a  defend- 
ant to  plaintiffs,  which  relief  was  not  prayed 
for,  and  the  defendant  not  aware  that  it  was  de- 
manded or  desired,  the  only  issue  submitted  be- 
ing decided  for  him  by  the  jury,  and  plaintiff  not 
requesting  the  submission  of  others,  the  adjudg- 
ing of  costs  against  the  defendant  was  erroneous. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  108-132;  Dec.  Dig.  «=»32.] 

Appeal  from  District  Court,  La  Salle 
County;   J.  F.  Mullally,  Judge. 

Action  In  trespass  to  try  tlOe  by  S.  R. 
Walker  and  another  against  W.  I.  Nicholsou 
and  another.  In  which  A.  T.  Galloway  and 
another  Intervened.  From  a  Judgment  for 
defendant  O'CaUaghan  and  the  interveners 
for  the  land,  that  plalntifts  take  nothing  on 
their  prayers  against  the  named  defendant, 
and  that  the  vendor's  lien  retained  by  the 
named  defendant  against  the  named  plalntifC 
be  canceled,  plaintiffs  appeal.  Judgment  re- 
formed and  affirmed. 

Mangum  &  Townsend  and  Marshall  Hicks, 
all  of  San  Antonio,  for  appellants.  Covey  CS. 
Thomas,  of  Cotulla,  for  appellees. 

MOUBSUND,  J.  This  is  an  action  In  tres- 
pass to  try  title,  Instituted  by  S.  B.  Walker 
and  O.  S.  Dewees,  suing  in  their  own  right 
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and  for  the  use  and  benefit  of  the  Nicholson 
Immigration  Company,  a  private  corporation, 
and  as  assignees  of  the  same,  seeking  to  re- 
cover 217  acres  of  land  in  La  Salle  county, 
described  in  the  petition  by  metes  and  bounds. 
The  salt  was  originally  against  W.  I.  Nichol- 
son and  E.  B.  O'CaUaghan,  but  A.  T.  Gallo- 
way and  A.  J.  Nichols  Intervened,  each  claim- 
ing a  portion  of  said  land,  and  in  the  amend- 
ed petition  plaintiffs  sought  to  recover  the 
land  from  all  of  said  parties.  In  addition  to 
the  formal  allegations  plaintiffs  alleged  that 
said  land,  with  other  tracts,  was  conveyed  by 
F.  C.  Davis,  about  August  15,  1908,  to  W.  I. 
Nicholson,  but  that  Nicholson  i>ald  nothing 
for  the  same;  that  the  title  was  taken  by 
bim  in  trust  for  plaintiffs,  and  In  trust  for 
a  corporation  to  be  formed  by  Nicholson  and 
plaintiffs,  which  should  sell  the  lands;  that 
it  was  agreed  that  all  money  derived  from 
such  sales  over  and  above  the  expenses  was 
to  be  paid  to  Davis  In  discharge  of  the  ven- 
dor's lien  notes  given  by  Nicholson,  and  then 
to  the  payment  of  $5,000  advanced  and  paid 
on  the  purchase  price  of  said  land  by  plain- 
tiff Dewees  and  $2,500  advanced  and  paid  on 
same  by  plaintiff  Walker,  and  the  sum  of 
$20  for  each  lot  donated  by  said  company  to 
be  paid  to  said  Nicholson,  and  after  the  pay- 
ment of  all  of  said  sums  the  remaining  land 
was  to  be  owned  by  such  corporation;  that 
plaintiffs  paid  $5,000  on  the  purchase  price  of 
said  8,220  acres  of  land  conveyed  by  Davis 
at  the  time  the  deed  was  made,  and  have 
since  paid  about  $20,000,  and  Nicholson  has 
never  paid  anything;  that  about  November 
3,  190S,  Nicholson,  to  protect  the  land  from 
being  subject  to  payment  of  his  debts,  exe- 
cuted a  deed  to  pttalotlff  Walker  conveying  all 
of  said  8,220  acres  except  the  217  acres  In 
controversy,  and  then  and  there  r^resented 
to  Walker  and  led  bim  to  believe  that  said 
deed  would,  and  did,  convey  to  him  all  the 
land  conveyed  to  Nicholson  by  Davis,  and 
recited  the  same  consideration  as  was  provid- 
ed to  be  paid  by  bim  to  Davis;  that  Nichol- 
son, without  d^lvering  the  deed  to  Walker, 
sent  it  to  Cotulla  to  be  recorded,  and  after 
it  was  recorded  it  was  mailed  to  Walker, 
who,  believing  that  It  conveyed  to  him  the 
entire  8,220  acres,  without  reading  It,  de- 
posited it  in  a  bank,  and  he  and  Dewees  paid 
about  $10,000  on  the  purchase  price  of  the 
land;  that  some  time  afterwards  Walker 
discovered  that  the  deed  did  not  Include  the 
217  acres  in  controversy,  whereupon  he  de- 
manded that  Nicholson  convey  said  land  to 
him,  bnt  Nicholson  refused  to  do  so.  Plain- 
tUb  alleged  that  such  tract  was  omitted  by 
mistake,  but,  if  wrong  in  this,  then  that 
Nicholson  tntentionally  made  said  omission 
and  false  representations  and  promises  to 
deceive  and  defrand  plaintiffs,  and  that  they 
were  deceived  thereby,  and  Walker  was  In- 
-dnced  to  assume  said  obligations,  and  plain- 
tiffs were  Induced  to  pay  said  money;  that 
it  was  agreed  between  Walker  and  Nl<^olson 
that,  In  consideration  of  hla  taking  a  deed 


for  all  the  land  conveyed  by  Davis,  Walker 
should  agree  to  pay  all  the  remainder  of  the 
debt  due  against  the  land ;  that  about  April 
14,  1009,  Nicholson  released  to  plaintiffs  all 
Interest  he  had  In  the  land  In  controversy; 
that  at  the  time  interveners  received  their 
deeds  from  Nicholson  they  had  notice  of 
plaintiffs'  claim  of  ownership  of  said  land. 
Plaintiffs  alleged  further  that  there  is  a 
vendor's  lien  on  said  land  held  by  Davis 
amounting  to  $10  per  acre  retained  in  said 
deed  to  Nicholson,  of  which  Interveners  have 
always  had  notice;  that,  although  the  deed 
from  Nicholson  to  Walker  recites  that  a 
note  for  $77,200  was  given  by  Walker  as  part 
of  the  couslderationt  In  fact  no  such  note 
was  given. 

Plaintiffs  prayed  that  they  recover  the  land 
In  controversy,  and  that  the  deed  from  Nich- 
olson to  Walker  be  reformed  so  as  to  Include 
said  land,  and  in  the  alternative  for  the  es- 
tablishment of  tlie  lien  against  said  land  to 
the  extent  of  $10  per  acre  and  interest 

Nicholson  alleged  that  he  had  sold  and  con- 
veyed 81.51  acres  of  land  to  K  E.  O'Cal- 
laghan,  72  acres  to  A.  T.  Galloway,  and  60 
acres  to  A.  J.  Nichols  prior  to  the  Institution 
of  the  suit,  and  for  valuable  considerations. 
As  to  the  remainder,  If  any,  he  answered  by 
plea  of  not  guilty,  general  and  special  de- 
nials, and  alleged  that  it  was  understood 
and  agreed  that  the  217  acres  was  not  to  be 
Included  in  the  deed  to  Walker,  but  was 
more  than  offset  by  226  acres  overplus  in  the 
tracts  conveyed  to  Walker;  that  it  was 
agreed,  In  consideration  of  the  conveyance 
made  by  Iilm  to  Walker,  plaintiffs  would  as- 
sume and  pay  all  Indebtedness  to  Davis,  and 
thereby  Nicholson  would  receive  a  release 
of  the  vendor's  lien  held  by  Davis  on  said 
217  acres. 

O'CaUaghan  answered,  claiming  81.51  acres 
of  the  land  sued  for,  described  in  his  answer, 
and  as  to  same  he  answered  by  plea  of  not 
guilty,  and  by  a  special  plea  to  the  effect 
that  he  had,  on  October  22,  1907,  contracted 
with  Nicholson  for  the  purchase  of  said  land, 
and  paid  $150  on  the  purchase  price  thereof, 
and  by  deed  dated  August  20,  1908,  Nichol- 
son had  conveyed  such  land  to  him  for  a  con- 
sideration of  $1,620,  all  of  which  was  paid 
before  the  institution  of  this  suit;  that  dur- 
ing all  of  such  time  the  records  of  La  Salle 
county  showed  the  fee-simple  title  to  said 
land  to  be  in  Nicholson,  and  showed  no  claim 
of  plaintiffs  or  of  any  other  i>erBon  except  the 
vendor's  lien  in  favor  of  F.  C.  Davis,  which 
would  be  released  upon  the  payment  of  $10 
for  each  acre  sought  to  be  released ;  that  the 
contract  was  made,  the  deed  delivered,  and 
the  payments  made  In  good  faith,  without 
any  notice,  actual  or  constructive,  of  any 
claim  by  plaintiffs  or  either  of  them;  that, 
when  Nicholson  made  the  conveyance  to 
Walker,  plaintiffs  assumed  the  payment  of 
the  entire  sum  due  Davis ;  and  this  defend- 
ant, in  making  his  payments  to  Nicholson, 
relied  upon  the  agreement  o£>plalntlffs  to 
Digitized  by  >^J- 


898 


182  SOUTHWBSTEKN  RIQPORTER 


(Tez. 


pay  said  sum  to  Davis.  Said  defendant  by 
cross-action  sought  affirmative  relief,  and 
prayed  that  the  title  to  the  81.51  acres  of 
land  be  quieted  In  him. 

The  Interveners'  (Galloway  and  Nichols*) 
pleadings  are  the  same,  in  substance,  as  those 
of  O'Callaghan,  except  that  they  alleged  that 
they  purchased  the  tracts  of  land  dlalmed 
by  them  long  prior  to  the  Institution  of  the 
suit,  without  stating  the  date ;  that  Galloway 
agreed  to  pay  $1,200,  all  of  which  was  paid 
prior  to  the  filing  of  the  suit,  except  two 
notes  for  $267  each,  and  that  Nichols  agreed 
to  pay  $1,254.5S,  aHl  of  which  had  been  paid, 
except  a  note  for  $327.27;  that  all  of  said 
notes  had  been  sold  by  Nicholson  to  bona  flde 
purchasers  for  a  valuable  consideration  be- 
fore the  maturity  thereof.  The  Interveners 
and  defendants  Joined  in  a  trial  amendment 
In  which  the  defensive  matter  pleaded  by 
Nicholson  was  alleged  more  In  detail. 

The  case  was  submitted  upon  only  one  spe- 
cial issue,  as  follows: 

"Did  Nicholson  tell  Walker  and  Dewees,  or 
either  of  them,  before  the  deed  made  by  F.  O. 
Davis  to  W.  I.  Nicholson,  dated  August  15, 
1908,  was  taken,  that  they  would  have  no  inter- 
est In  the  217  acres  in  controversy  in  this  suit, 
and  being  the  second  tract  described  in  said 
deed?" 

The  Jury  answered:  "Yes."  Judgment  was 
entered  in  favor  of  O'Callaghan,  Galloway, 
and  Nidiols  for  the  tracts  of  land  claimed  by 
them;  that  said  parties  take  nothing  on  their 
prayers  against  Nicholson;  that  the  vendor's 
lien  retained  In  the  deed  from  Nicholson  to 
Walker  be  canceled;  and  that  plaintiffs  re- 
cover of  Nicholson  all  costs.  The  plalntifTs 
appealed. 

Joseph  CotuUa  conveyed  a  large  body  of 
land  to  F.  C.  Davis.  During  the  years  1907 
and  1908  Nicholson  was  In  possession  of  such 
land,  selling  portions  thereof  for  Davis. 
Nichols  and  O'Callaghan  visited  the  land  In 

1907,  saw  Nicholson  in  possession  thereof, 
and  were  Informed  by  the' county  clerk  that 
Nicholson  was  selling  it  for  Davis.  Gallo- 
way was  also  informed  as  to  this.  Mdiols 
and  O'Callaghan  during  the  year  1907  made 
a  written  contract  with  Nicholson  for  the 
purchase  of  the  tracts  claimed  by  them,  and 
made  a  small  payment  thereon.  At  about  the 
same  time  Galloway  contracted  to  bny  80 
acres,  and  made  a  small  payment  thereon, 
and  afterwards,  in  the  summer  or  fall  of 

1908,  exchanged  same  for  the  tract  now  claim- 
ed by  him.  By  deed  dated  August  15,  1908, 
filed  for  record  September  10,  1908,  and  duly 
recorded,  Davis  conveyed  to  Nicholson  cer- 
tain lands  described  as  8,220  acres,  more  or 
less,  the  second  tract  being  the  217  acres  in 
controversy,  for  a  consideration  of  $10  per 
acre,  of  which  $5,000  was  paid,  and  the  re- 
mainder, $77,200,  evidenced  by  a  vendor's 
lien  note  payable  to  Davis  and  signed  by 
Nicholson. 

The  statement  of  facts  contains  an  Instru- 
ment dated  September  4,  1908,  purporting  to 
be  a  contract  between  Nicholson  and  the 


Nicholson  Immigration  Company,  a  cbrpora- 
tion,  but  in  fact  not  signed  by  said  corpora- 
tion, but  signed  and  acknowledged  by  Dewees 
and  Walker.  This  Instrument  recites  that 
Nicholson  owns  8,000  acres  of  land,  more  or 
less.  In  La  Salle  county,  being  a  part  of  the 
Joseph  Cotulla  ranch,  and  particularly  de- 
scribed In  a  deed  from  F.  C.  Davis  to  Nich- 
olson dated  the  15th  day  of  August,  1908,  and 
provides  that  the  corporation  shall  take 
charge  of,  subdivide,  and  sell  the  land,  and 
apply  the  proceeds  as  therein  directed,  and 
provides,  further,  that  Nicholson  will  make 
deeds  to  purchasers,  eta  This  instrument 
was  never  recorded.  The  Nicholson  Immi- 
gration Company  was  incorporated  with  a 
paid-up  capital  of  $7,500,  which  was  repre- 
sented by  the  $5,000  put  in  on  the  land,  and 
$2,500  more  that  Dewees  put  up  for  expense 
money.  Nicholson,  Walker,  and  Dewees  were 
the  sole  stockholders.  Nicholson  efTected  the 
sale  of  a  half  interest  in  468  acres  of  the 
land  at  a  profit  of  $40  per  acre,  and  sold  oth- 
er lands  at  a  profit,  in  the  benefits  of  all  of 
which  Dewees  and  Walker  participated.  By 
deed  dated  November  6,  1908,  and  filed  for 
record  the  following  day,  Nicholson  convey- 
ed to  Walker  all  of  the  land  conveyed,  to  him 
by  Davis,  except  the  217  acres  in  contro- 
versy, which  was  entirely  omitted,  the  tracts 
being  numbered  In  each  deed,  and  there  lie- 
ing  15  tracts  mentioned  In  the  deed  from 
Davis  to  Nicholson,  and  only  14  in  the  deed 
from  Nicholson  to  Walker,  the  consideration 
being  described  as  $5,000  cash,  and  a  ven- 
dor's lien  note  in  the  sum  of  $77,200,  payable 
at  the  same  time  as  the  note  to  Davis,  and 
calling  for  the  same  rate  of  Interest  At  the 
time  Nicholson  made  the  deed  to  Walker  be 
stated,  according  to  Walker's  testimony,  that 
he  had  become  involved  in  litigation  In  Ok- 
lahoma, and  for  the  protection  of  Dewees 
and  Walker  he  thought  It  best  to  put  the  ti- 
tle In  the  name  of  one  of  them.  Nicholson 
testified  that  he  made  the  conveyance  at 
Walker's  solicitation.  The  deed  was  written 
by  the  stenographer  who  did  the  writing  for 
Nicholson,  Walker,  and  Dewees,  who  used 
the  same  offices,  and  sent  by  Nicholson  to 
the  county  clerk  for  recording,  with  lnstrac>- 
tlons  to  mall  It  back  to  Walker.  Walker  re- 
ceived the  deed,  read  It,  and  pnt  It  In  his 
lock  box,  and  testified  that  he  first  discovered 
the  omission  of  the  217  acres  about  7  or  8 
months  afterwards,  whereupon  he  sent  a  new 
deed  to  Nldiolson,  who  refosed  to  sign,  giv- 
ing as  his  reason  his  version  of  the  agree- 
ment between  himself  and  Dewees  and 
Walker. 

On  April  14,  1909,  Nichohian,  Walker,  and 
Dewees  entered  Into  an  agreement  for  the 
purpose  of.  dissolving  the  corporation  and 
canceling  the  contract  dated  September  4, 
1908.  This  agreement  provides  that  Wtik- 
er  and  Dewees  are  to  take  over  and  owft 
one  half  of  458  acres,  of  which  the  other 
half  was  conveyed  to  Dewees  by  Walker,  and 
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tbey  were  to  receive  certain  notes  and  as- 
Biime  certain  obligations;  tbat  Nicholson  Is 
to  itay  Dewees  and  Walker  witbln  60  days 
18,750,  and  upon  sucb  payment  all  other  as- 
sets and  property  belonging  to  the  corpora- 
tion "by  virtue  of  said  partnership  contract" 
sball  belong  to  Nicholson,  and  Walker  vrlll 
deed  to  Mcholson  said  assets  and  property 
with  the  understanding  that  the  conveyance 
is  to  be  subject  to  vendor's  lien  notes  against 
the  property  aggregating  $72,343.44 ;  that  the 
deeds  to  be  executed  by  Walker  "to  the  said 
7,784  acres  of  land,  more  or  less,"  shall  be 
for  such  consideration  as  shall  be  named  by 
Nicholson;  that,  if  Nicholson  falls  to  com- 
ply with  such  terms  within  60  days,  all 
right,  title,  and  claim  held  by  Um  in  the 
Nicholson  Immigration  Company  or  the  stock 
tiiereof,  or  growing  out  of  the  contract  for 
the  sale  of  the  land,  is  to  be  at  <mce  forfeit- 
ed by  him  to  Walker  and  Dewees,  and  they 
are  to  release  him  from  all  claims  held  by 
them  against  him.  This  Instrument  was  nev- 
er recorded. 

By  deed  dated  August  20,  1908,  filed. for 
record  February  5,  1900,  Nicholson  conveyed 
to  O'Callagban  the  81.51  acres  claimed  by 
the  latter  for  the  sum  of  $550  cash  and  two 
notes  for  $540  each,  which  notes  were  paid 
before  the  filing  of  this  suit  By  deed  dated 
October  29,  1908,  filed  for  record  February 
4, 1010,  Nicholson  sold  Galloway  the  72  acres 
claimed  by  him  for  $1,200,  of  which  $666 
bad  been  paid  before  this  suit  was  filed.  By 
deed  dated  AprU  21,  1809,  filed  for  record 
March  12,  1910,  Nicholson  conveyed  to  Nich- 
ols the  60  acres  claimed  by  him  for  $600 
cash  and  two  notes  aggregating  $654.45,  both 
of  which  were  unpaid  at  the  time  be  was 
notified  of  the  claim  of  Walker  and  Dewees. 
O'Callagban,  Nichols,  and  Galloway  are,  and 
have  been  for  many  years  past,  residents  of 
the  state  of  MiseisslppL  They  honestly  be- 
lieved that  tlie  title  to  the  land  was  good 
when  they  bought  The  price  paid  by  each 
for  the  land  conveyed  to  him  was  a  full, 
fair,  and  adequate  consideration  for  tlie 
same,  and  at  the  time  each  secured  his  deed 
the  land  conveyed  therein,  so  far  as  was 
showa  by  the  records,  was  owned  by  Nichol- 
son, and  neither  of  them  had  any  notice  that 
Dewees  and  Walker,  or  either  of  them,  claim- 
ed any  interest  in  the  land  in  controversy 
until  the  summer  or  fall  of  1909.  Walker 
did  not  execute  any  note  to  Nicholson  as 
stated  in  the  deed  to  him,  but  it  was  agreed 
and  understood  that  he  was  assuming,  along 
with  Dewees,  the  payment  of  the  note  to 
Davis.  The  $5,000  cash  paid  to  Davis  was 
furnished  by  Dewees  and  Walker,  and  an 
agreement  was  made  that  the  deed  should 
be  made  to  Nicholson,  but  the  testimony  con- 
flicts in  regard  to  the  terms  of  their .  agree' 
ment  Nicholson  testified  that  he  was  very 
explicit  to  explain  to  Walker  that  he  was 
buying  no  interest  in  the  land  that  was  con- 
tracted for  sale  (meaning  the  217  acres  in 
controversy) ;  that  he  counted  in  the  excess 


of  226  acres,  and  explained  fuUy  to  Walker 
that  this  excess  was  in  the  Rock  Water  Hole 
pasture,  and  that  Walker  thoroughly  undei>- 
stood  that  he  would  have  nothing  to  do  with 
the  land  In  survey  No.  4,.  which  is  the  land 
In  question;  that  in  making  the  trade  with 
Walker  and  Dewees  he  laid  the  map  down  In 
front  of  them  and  explained  that  a  certain 
80  acres  had  been  sold  out  of  14,  and  showed 
that  the  tract  of  77  acres  in  No.  4  had  not 
been  sold,  and  explained  fully  to  Mr.  Walker 
that  he  would  make  a  tiade  and  exchange 
this  77-acre  tract  in  No.  4  for  the  80-acre 
tract  in  No.  14,  and  would  leave  No.  14  in 
such  $hape  that  it  would  cut  in  20-acre 
tracts;  that  the  deed  from  Davis,  while  it 
stated  that  it  conveyed  8,220  acres,  actually 
conveyed  8,446  acres.  Nicholson  testified 
further  that  It  was  not  the  intention  in  the 
agreement  of  September  4,  1908,  to  describe 
the  land  conveyed  from  Davis  to  Nicholson. 
Walker  testified  that  be  and  Dewees  paid  ofC 
the  balance  due  on  the  $77,200  note  to  Da- 
via  It  was  admitted  that  Walker  and  De- 
wees assumed  the  payment  thereof  when  tiie 
Nicholson  Immigration  Company  was  dis^ 
solved  about  June,  1909.  Nicholson's  testi- 
mony was  contradicted  by  Walker  and  De- 
wees, who  denied  that  he  ever  made  any 
statements  to  them  about  the  217  acres  be- 
ing contracted  to  be  sold  or  being  excepted 
from  the  trade  between  them  and  Nicholson. 

Appellant  contends  that  Nicholson  testified 
to  an  express  trust,  and  that  his  testimony 
was  In  bis  own  interest  and  imcorroborated, 
and  therefore  insufficient  to  sustain  the  find- 
ing of  the  Jury.  As  we  understand  the  plead- 
ings, appellants  sought  to  establish  a  trust 
in  the  217  acres  they  sued  for,  while  Nichol- 
son and  his  vendees  contended  that  plain- 
UfTs  had  no  Interest  in  or  title  to  such  land. 
The  evidence  shows  that  there  was  an  agree- 
ment between  appellants  and  Nicholson  by 
which  a  deed  was  to  be  taken  in  his  name, 
and  a  corporation  was  to  be  formed  for  the 
sale  of  lands,  the  profits  to  be  equally  divid- 
ed between  Walker,  Dewees,  and  Nicholson 
after  paying  the  money  advanced  by  Walk- 
er and  Nicholson.  There  is,  however,  a  ma- 
terial conflict  upon  the  terms  of  this  agree- 
ment; for  Nicholson  contends  that  the  217 
acres  in  controversy  which  he  bad  contract- 
ed to  sell  before  the  deed  was  made  to  him 
was  not  to  be  included  in  the  lands  to  be 
sold  by  the  corporation,  but  was  to  be  his 
individual  property.  Walker  and  Dewees 
contend  that  the  agreement  was  to  the  ef- 
fect that.all  of  the  land  conveyed  to  Nichol- 
S09  was  to  be  sold  by  the  corporation  and 
the  proceeds  divided.  The  legal  title  was 
vested  In  Nicholson,  and  the  217  acres  in 
controversy  was  never  conveyed  to  Walker 
with  the  remaining  lands,  but  was  conveyed 
by  him  to  O'Callagban,  Nichols,  and  Gallo- 
way. Said  imrtles  at  the  time  of  the  trial 
held  the  legal  title  to  the  lands  respectively 
claimed  by  them. 

[1,2]  As  plaiutlOs  were  attempting  to  as- 
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sert  an  eqnitable  title  whl(sh  they  contended 
was  acquired  on  account  of  certain  transac- 
tions with  Nicholson,  who  had  conveyed  the 
legal  title  to  O'Callaghan,  Galloway,  and 
Nichols,  the  burden  was  upon  plaintiffs  to 
not  only  prove  such  equitable  title,  but  also 
that  Nicholson's  grantees  had  notice  of  such 
title,  or  that  they  did  not  pay  value  for  the 
land  bought  by  them.  Hill  v.  Moore,  62  Tex. 
612;  Atwell  V.  Watklns,  13  Tex.  Civ.  App. 
668,  36  S.  W.  103 ;  Oaks  v.  West,  64  S.  W. 
1033 ;  Turner  v.  Cochran,  68  S.  W,  155.  The 
only  issue  submitted  was  not  an  affirmative 
submission  of  the  issue  made  by  plaintiff's 
pleadings,  but  was  a  submission  of  Nichol- 
son's theory.  The  burden  of  proof  was  plac- 
ed on  the  wrong  party,  but  the  affirmative 
answer  amounted  to  an  express  finding 
against  plaintiffs'  theory;  for.  If  the  fact 
found  waa  true,  Nicholson's  version  of  the 
transaction  was  correct,  and  plaintiffs'  ver- 
sion incorrect  The  5ury  found,  In  effect, 
that  the  trust  agreement  did  not  extend  to 
the  217  acres  of  land,  and  that  such  land 
was  to  belong  to  Nicholson.  The  testimony 
of  Nicholson  fully  supports  such  finding,  and 
no  rule  of  law  is  applicable  which  would 
have  the  effect  of  making  his  unsupported 
testimony  insufficient  to  sustain  the  verdict 
[3]  Appellants  by  their  third  and  fourth 
assignments  contend  that  a  verdict  should 
hare  been  instructed  for  appellants ;  the  con- 
tention being  that  by  the  contract  dated  Sep- 
tember 4,  1908,  the  land  in  controversy  was 
turned  over  to  the  corporation  for  sale  and 
to  pay  the  amounts  due  Davis,  and  by  the 
terms  of  the  agreement  of  April  14, 1909,  and 
the  failure  of  Nicholson  to  comply  with  the 
option  given  him  therein,  said  land  became 
the  property  of  plaintiffs.  The  contract  of 
September  4, 1908,  does  not  purport  to  trans- 
fer title  to  the  corporation,  and  is  of  no  Im- 
portance, unless  It  serves  to  throw  light  on 
the  original  transaction.  The  description  of 
the  lands  therein  is  not  as  satisfactory  as  It 
might  be;  for  it  calls  for  8,000  acres  more 
or  less,  while  the  deed  from  Davis  describes 
the  land  therein  conveyed  as  8,220  acres, 
more  or  less,  and  said  contract  does  not  con- 
tain the  statement  that  the  lands  to  be  sold 
comprise  all  those  tracts  described  In  the 
deed  from  Davis,  but  the  statement  is  made 
that  such  8,000  acres,  more  or  less,  are 
described  in  the  Davis  deed.  Nldiolson  tes- 
tified that  it  was  not  Intended  in  said  agree- 
ment to  describe  the  land  as  that  conveyed 
from  Davis  to  Nicholson;  that  he  was  so 
well  satisfied  that  Walker  and  Deweea  knew 
Just  what  land  they  were  getting,  and  there 
would  be  no  hitch  in  any  of  the  transactions, 
that  he  might  have  been  a  little  careless. 
We  think  the  description  was  sufficiently  am- 
biguous to  authorize  proof  of  what  was  meant 
thereby,  and  that.  In  connection  with  the  tes- 
timony showing  that  Nichols  had  theretofore 
contracted  to  sell  the  217  acres  In  controvei^ 
sy,  the  Jury  was  warranted  in  deciding  that 
it  was  never  intended  to  be  turned  over  to 


the  corporation,  and  that  said  contract  should 
not  be  construed  as  inconsistent  with  Nichol- 
son's testimony.  If  the  land  In  controversy 
was  not  included  in  the  contract  tt  is  evi- 
dent that  the  agreement  of  April  14,  1900, 
did  not  relate  thereto;  for  it  mentions  only 
the  assets  and  property  belonging  to  the  cor- 
poration by  virtue  of  the  contract  The  prt^ 
erty  referred  to  as  held  under  the  contract 
was  treated  as  the  same  held  by  Walker  un- 
der the  deed  to  him,  for  it  Is  provided  that 
he  shall  make  the  conveyance  if  Nicholson 
complies  with  the  terms  of  the  last  contract 

[4]  But,  aside  from  the  fact  that  the  evi- 
dence sustains  findings  to  the  effect  that 
Nicholson  did  not  agree  to  hold  the  217  acres 
in  trust  for  plaintiffs,  or  for  the  corporation, 
whose  assets  and  property  plaintiffs  acquired 
by  virtue  of  the  agreement  of  April  14,  1909, 
and  that  no  title  was  conveyed  to  the  corpo- 
ration or  to  plaintiffs  by  the  written  instm- 
ments  relied  upon  in  the  assignments  of  er- 
ror, there  Is  a  good  reason  disclosed  by  tlie 
record  why  the  court  should  have  refused'  to 
give  a  peremptory  instruction  for  plaintiffs. 
This  reason  is  that  O'Callaghan,  Galloway, 
and  Nichols  purchased  the  respective  tracts  of 
land  claimed  by  them  from  the  owner  of  the 
legal  title,  as  shown  of  record,  without  any 
notice,  actual  or  constructive,  of  plaintiffs'  or 
the  corporation's  claim  thereto,  and  paid  the 
full  and  fair  value  thereof.  This  proof  was  so 
complete  that  it  would  have  met  the  require- 
ments of  the  law  to  entitle  them  to  hold 
their  land,  had  plaintiffs  shown  a  legal  title 
antedating  theirs,  in  which  case  the  burden 
would  have  been  upon  them  to  establish  their 
good  faith,  eta 

[S,  6]  By  the  fifth  assignment  appellants 
contend  that  judgment  should  have  been  en- 
tered that  plaintiffs  recover  frwn  O'Calla- 
ghan, Galloway,  and  Nichols  the  stmi  of  |10 
per  acre  for  each  acre  of  the  land  claimed 
by  them,  and  for  foreclosure  of  lien,  because 
plaintiffs  paid  off  the  vendor's  lien  retained 
by  Davis.  If  the  transaction  was  as  con- 
tended by  Nicholson,  and  found  by  the  Jury, 
Walker  and  Dewees  got  what  they  were  to 
receive,  and  it  is  admitted  that  they  assumed 
the  payment  of  the  amount  due  Davis.  This 
assumption  would  Inure  to  the  benefit  of 
O'Callaghan,  Galloway,  and  Nichols.  Had 
the  Jury  found  in  favor  of  their  contention, 
they  would  still  be  confronted  with  the  tact 
that  their  act  in  vesting  title  In  Nldiolson 
caused  the  purchasers  from  Nicholson  to 
obligate  themselves  to  pay  foil  value,  and 
Justice  would  require  that  they  siMrald  not 
be  permitted  to  recover  $10  per  acre  from 
snch  purchasers,  but  should  have  thdr  re- 
course against  their  trustee,  Nicholson,  and 
should  seek  to  stop  the  transfer  of  such 
notes  as  he  still  owned,  and  ask  for  a  judg- 
ment declaring  them  the  owners  thereof. 
This  was  not  nndertaken.  The  assignment 
Is  overruled. 

[7]  The  sixth  assignment  will  not  be  con- 
sidered, because  the  rule  requiring  the  as- 
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Bignments  to  be  copied  In  the  brief  has  been 
violated  to  such  an  extent  that  a  new  as- 
signment of  error  has  been  created.  The  one 
in  the  brief  complains  of  the  admission  of 
certain  testimony  of  Nicholson,  which,  by  the 
way,  is  shown  by  the  statement  of  facts  to 
have  been  read  as  ofFered  by  appellants, 
while  the  assignment  In  the  motion  for  new 
trial  complains  of  the  admission  of  all  the 
testimony  given  by  Nicholson. 

[I]  By  oroBs-asslgnment  complaint  is  made 
by  Nicholson  because  the  court  adjudged  the 
costs  against  him.  As  the  only  Issue  submit- 
ted was  decided  in  his  favor  by  the  Jury,  and 
plaintiffs  did  not  request  that  any  others  be 
submitted,  he  contends  the  costs  should  not 
have  been  adjudged  against  him.  The  only 
relief  given  the  plaintiffs  was  the  cancella- 
tion of  the  vendor's  lien  retained  in  the  deed 
from  Nicholson  to  Walker.  This  relief  was 
not  prayed  for,  and  Nicholson  was  not  ap- 
prised of  the  fact  that  such  relief  was  de- 
manded or  desired,  or  he  could  have  tendered 
an  Instrument  correcting  the  mistake.  We 
think  the  court  erred  in  adjudging  the  costs 
against  Nicholson. 

The  other  cross-assignments  are  based  on 
proceedings  not  shown  in  the  record,  and 
would  have  to  be  overruled  were  it  neces- 
sary to  consider  them. 

The  Judgment  is  reformed  so  as  to  provide 
that  plaintiffs  pay  all  costs,  and,  as  so  re- 
formed, will  be  affirmed. 


DECATUR  COTTON  SEED  OIL  CO.  v.  TAY- 
LOR. (No.  8270.)  • 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Nov.  20,  1915.    Rehearing  Denied 

Jan.  8,  1916.) 

1,  Hastes  akd  Sebvant  €=>270— Actiohb  vok 

INJCB9£S— ISSUKS,   PBOOF,  AND  VABIANOK. 

Where  an  employe  was  directed  by  his  fore- 
man to  use  a  runnings  board  in  oiling  machinery, 
this  constituted  a  furnishing  of  the  board  for 
such  use  within  an  allegation  that  the  board 
was  80  furnished;  and  hence  evidence  as  to  such 
direction  was  not  inadmissible,  though  there  was 
no  specific  charge  of  negligence  in  giving  such 
direction. 

[Ed.  Note. — Vot  other  cases,  see  Master  and 
Sen'ant,  Cent.  Dig.  fS  913-927,  932;  Dec.  Dig. 
«S=»270.] 

2.  Masteb  and  Sebvant  iS=3235— Liabiutt 

irOB    INJUBIES— CONTBIBUTOBY    NEOLIOENCE 

—Doty  or  Iksit:ction. 

An  employ^  directed  by  his  foreman  to  use 
a  running  board  in  oiling  mat'hinery^  was  not 
compelled  by  law  to  make  an  inspection  to  see 
whether  or  not  the  board  had  been  fastened  to 
its  supports,  but  had  a  right  to  assume  that  it 
was  secure. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  710-722;  Dec.  Dig.  «e=> 
235.] 

S.  Tbiai.  «=>412—Ebkob8— Waives. 

In  an  employe's  action  for  injuries,  caused 
by  a  running  board  on  which  he  was  standing 
supping,  a  witness  testified  for  plaintiff,  over 
ob]ec-Uon,  that  the  running  board  was  replaced 
and  fastened  after  plaintiff  fell  from  it.     De- 


fendant introduced  a  photograph  made  after  the 
accident  showing  conditions  to  t>e  exactly  the 
same  as  at  the  time  of  the  aiocident,  with  cer- 
tain minor  exceptions,  and  a  witness  testified 
without  objection  concerning  the  running  board 
as  shown  in  the  photograph.  Held,  that  any 
error  in  admitting  the  testimony  that  the  board 
was  replaced  and  fastened  after  the  accident  was 
waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  H  182,  974-977;  Dec.  Dig.  ®=»412.] 

4.  Tbiai.  «s»120— Abguvent  of  CJounsel  — 
Pbopbiett  of  Remabks. 

In  an  employtS's  action  for  injuries,  he  tes- 
tified on  crossrexamination  that  he  had  refused 
C.'s  request  that  he  submit  to  a  physical  exami- 
nation by  physicians  other  than  his  own  physi- 
cian, and  on  redirect  examination  that  the  em- 
ployer never  asked  him  to  submit  to  examination 
by  any  other  doctor,  that  C.  did  not  purport  to 
represent  the  employer,  that  the  representatives 
of  the  employer  made  no  such  request  In  his 
argument  plaintiff's  counsel,  referring  to  plain- 
tiff's refusal  to  submit  to  an  examination  by  a 
physician  chosen  by  C,  asked  who  O.  repre- 
sented, stating  that  the  employer  did  not  claim 
him  and  was  ashamed  of  him,  and  that  he  did 
not  know  whom  he  represented.  One  of  de- 
fendant's attorneys  remarked  that  0.  was  at- 
torney for  the  defendant;  whereupon  plaintiff's 
counsel  replied  that  he  was  also  attorney  for 
somebody  else  It  was  claimed  that  this  was 
calculated  to  induce  the  jury  to  believe  that  O. 
was  representing  presumably  an  insurance  com- 
pany. The  court  refused  to  restrain  plaintifTs 
counsel  or  warn  the  jury  not  to  consider  the  re- 
marks, but  in  his  written  charge  instructed 
them  not  to  consider  those  remarks.  Beld  that, 
in  vie^  of  plaintiff'B  testimony,  which  was  not 
controverted,  the  argument  was  not  improper, 
especially  as  the  jury  was  instructed  not  to  con- 
sider it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §!  285-287;  Dec  Dig.  <8=>120.] 

5.  Tbial  «s>126  —  Abouhkht  oi  Coursbi/— 
Pbopbibtt  ot  Remabks. 

In  an  action  against  a  corporation  for  in- 
juries, plaintiff's  counsel,  referring  to  a  request 
that  plaintiff  submit  to  an  examination  by  a 
physician  other  than  his  own  physician,  said 
that  this  was  a  scheme  which  corporations  re- 
sorted to,  but  upon  objection  by  defendant  he 
remarked  that  he  womd  withdraw  the  word 
"corporations"  and  submit  "this  corporation." 
TIeld  that,  even  though  these  remarks  were  un- 
sopported  by  proof,  they  did  not  constitute  re- 
versible error,  where  no  probable  harm  was 
shown. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  §§  303-307 ;   Dec.  Dig.  «=>125.] 

6.  Tbial  «=>125  —  ABomfxirr  ov  OovsBtn.— 
Pbofbiett  of  Rbmabxs. 

In  an  employe's  action  for  injuries,  plain- 
tiff's counsel  in  his  argument  stated  that  defend- 
ant should  apply  to  the  payment  of  plaintiff's 
doctor  bill,  which  it  owed,  money  it  was  paying 
to  a  stenographer  to  take  down  his  argument 
Held,  that  the  remark  that  defendant  justly 
owed  the  bill  was  not  improper,  and  it  was  n<rt 
likely  that  the  mere  hiring  of  the  stenographer 
to  report  the  argument  aroused  any  prejudice 
against  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  303-307 ;   Dec.  Dig.  «S=|125.] 

Appeal  from  District  Court,  Wise  County; 
F.  O.  McKinsey,  Judge. 

Action  by  A.  N.  Taylor  against  the  Decatur 
Cotton  Seed  Oil  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 
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Lockett  &  Rowe,  of  Ft  Worth,  E,  B.  Care- 
well,  of  Decatur,  and  H.  T.  Cooper,  of  Ft 
Worth,  for  appellant  Sullivan  &  HUl,  of 
Denton,  U  D.  Ratllff,  of  Decatur,  and  Lufber 
Hoffman,  of  Denton,  for  appellee. 

DUNKLIN,  J.  A.  N.  Taylor  was  employed 
by  the  Decatur  Cotton  Seed  Oil  Company  in 
the  capacity  of  oiler  of  its  machinery.  While 
attempting  to  oil  a  bearing  of  what  Is  called 
the  line  shaft,  one  end  of  the  running  board 
upon  which  he  was  standing  slipped  from 
its  support,  and  thus  caused  him  to  fall  to 
the  floor  beneath,  a  distance  of  some  10  or  12 
feet.  This  suit  was  instituted  by  him  against 
the  company  to  recover  damages  for  personal 
injuries  sustained  as  a  result  of  said  fall, 
and  from  a  judgment  in  his  faror,  the  de- 
fendant has  appealed. 

PlalntlfF  alleged,  in  substance,  that  the  de- 
fendant had  theretofore  fixed  and  used  the 
running  board  as  a  support  for  the  oiler 
while  performing  the  service  he  was  perform- 
ing when  he  fell,  and  that  in  furnishing  the 
same  defectively  constructed  and  insecurely 
fastened  defendant  was  guilty  of  negligence 
which  was  the  proximate  cause  of  his  in- 
jury. 

One  of  the  contentions  of  appellant  is 
that  the  evidence  conclusively  shows  that  the 
running  board  was  placed  and  used  for  the 
purpose  of  repairing  a  conpllng  on  the  line 
shaft  which  occasionally  got  out  of  order, 
and  was  not  provided  or  intended  for  the  use 
plaintur  was  making  of  it  at  the  time  of  the 
accident,  that  another  and  safe  place  con- 
venient and  available  to  plaintiff  for  per- 
forming ttiat  service  had  been  provided,  and 
that  in  voluntarily  abandoning  that  place 
and  resorting  to  the  running  board  in  Its 
stead  he  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  his 
Injury. 

While  the  evidence  Introduced  by  the  de- 
fendant strongly  tended  to  establish  those 
facts,  yet  the  same  was  controverted  in  a  ma- 
terial respect  by  evidence  offered  by  plaintiff, 
which  was,  in  effect,  that  Mr.  Mitchell  and 
Mr.  Fields,  two  of  defendant's  employes, 
had  Instructed  htm  to  so  use  the  running 
board;  that  he  had  used  it  in  that  manner 
for  some  three  weeks  prior  to  the  accident, 
oiling  the  same  bearing  three  times  a  day; 
that  the  oUer  who  preceded  him  had  made  the 
same  use;  and  that  only  one  side  of  the 
bearing  in  questiou  could  be  oiled  at  the 
place,  which,  according  to  defendant's  testi- 
mony, was  the  only  place  provided  for  oiling 
it  According  to  other  testimony,  Mr.  Mitch- 
ell was  defendant's  foreman  in  charge  of  the 
operation  of  the  mill,  and  not  plaintlfTs  fel- 
low servant,  as  further  contended  by  appel- 
lant 

[t]  If  plaintiff  WEB  directed  by  the  fore- 
man to  so  use  the  running  board  in  the  dis- 
charge of  his  duties,  that  would  constitute  a 
furnishing  of  the  board  for  such  use  within 


the  purview  of  the  allegationfl  of  plaintiff's 
petition;  and  hence  we  overrule  appellant's 
proposition  that  such  proof  was  not  available 
to  plaintiff.  In  the  absence  of  a  speciflc  charge 
of  negligence  in  giving  such  direction  to 
plaintiff.  3  Labatt's  Master  &  Servant  { 
923;  WHllams  v.  Hennefield,  OT  Tex.  Civ. 
App.  54,  120  S.  W.  567. 

[2]  We  are  of  opinion  further  that  the  evi- 
dence does  not  show  conclusively,  as  contend- 
ed by  appellant  that  the  insecure  condition 
of  the  runidng  board  was  so  patent  and  open 
to  common  observation  that  plaintiff  must 
necessarily  have  known  it  and  hence  should 
be  held  to  have  assumed  the  risks  incident 
to  using  the  board  as  be  did  use  it  He  was 
not  compelled  by  law  to  make  an  inspection 
to  see  whether  or  not  it  had  been  fastened 
to  its  supports,  but  had  the  right  to  assume 
that  it  was  secure,  and  the  absence  of  nails 
or  some  other  character  of  fastenings  might 
well  escape  the  notice  of  one  walking  or 
standing  upon  it  relying  upon  the  assump- 
tion that  it  was  safe  for  such  use. 

[8]  Complaint  is  made  of  the  admission  of 
the  testimony  of  W.  B.  MltcheU  that  the  run- 
ning board  was  replaced  and  fastened  after 
plaintiff  fell  from  it  The  ground  of  defend- 
ant's objection  to  that  testimony  was  that 
it  was  irrelevant.  Immaterial,  and  prejudicial 
to  defendant  "in  that  the  Jury  might  iiifer 
negligence  upon  the  part  of  defendant  be- 
cause it  replaced  the  plank  and  fastened  it 
after  the  accident"  In  approving  the  bill 
of  exception  reserved  to  that  ruling,  the 
trial  Judge  certified  that  d^endant  introduc- 
ed in  evidence  a  photograph  made  after  the 
accident  showing  conditions  to  be  exactly 
the  same  as  they  were  at  the  time  of  the  ac- 
cident except  that  one  or  two  belts  had  been 
removed  from  the  puUeys,  and  that  witness 
Moss,  without  objection,  had  testified  con- 
cerning the  running  board  as  shovma  in  the 
photograph.  Under  such  circumstances  the 
error,  if  any,  in  admitting  the  testimony  of 
Mitchell  last  r^emd  to  was  waived.  Hit- 
son  V.  State  Nat  Bank  (Sup.)  14  S.  W.  993 ; 
W.  U.  Tel.  Co.  V.  Gorman,  174  S,  W.  925; 
Jordan  v.  Johnson,  155  S.  W.  1195. 

Another  assignment  of  error  presented  to 
the  action  of  the  court  in  admitting  testi- 
mony of  W.  F.  Reynolds,  substantially  to 
the  same  effect  as  that  of  Mitchell  last  dis- 
cussed, is  overruled  for  the  same  reason. 

[4,  S]  Another  assignment  is  predicated  on 
alleged  improper  argument  shown  in  a  bill 
of  exception  contained  in  the  record,  front 
which  it  apite&ra  that  in  his  dosiac  argu- 
ment to  the  Jury,  Mr.  Hill,  counsd  for  plain- 
tiff, said: 

"No;  we  did  not  advise  Taylor  to  submit  to 
examination  by  a  physician  chosen  by  Mr.  Coop- 
er. Who  does  he  r^reseat  The  oil  mill  does 
not  claim  him.  In  God's  name  who?  I  don't 
know.    The  oil  mill  is  utterly  nahamed  of  him." 

Mr.  Oawwell,  for  defendant:  "He  is  attor- 
ney for  the  defendant." 

Mr.  Bill:  "He  is  attMuey  for  somebody  else, 
too." 
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To  whldi  language  of  plalntlfTg  counsel 
defendant  then  and  there  objected,  on  the 
ground  that  It  was  not  supported  hy  any  evi- 
dence In  the  record,  Immaterial  to  any  Issue 
In  the  case,  and  calculated  to  Induce  the  Jury 
to  believe  that  Mr.  Cooper  was  not  repre- 
senting defendant,  but  some  one  else  (presum- 
ably the  Insurance  company). 

From  another  hill  of  exception,  npon  which 
a  like  assignment  Is  based,  it  appears  that 
during  the  same  argumeDt  oounsel  used  tills 
language: 

"Why,  tfaey  sought  to  show  that  there  was  no 
injury,  and  yet  it  was  time  foolishly  wasted, 
unless  you  say  that  Dr.  Ingram  is  a  liar.  'Sub- 
mit him  to  our  physician!'  That  is  a  scheme  the 
corporations  resort  to." 

Mr.  Caiswell,  for  the  defendant:  "I  object 
to  that  remark,  your  honor.  That  is  a  scheme 
that  corporations  resort  to.  " 

Mr.  Hill :  "I  recall  'corporations,'  and  submit 
'this  corporation.' " 

To  which  defendant  objected,  because  not 
warranted  by  any  evidence.  Inflammatory, 
and  prejudicial  to  defendant,  in  that  It  was 
calculated  to  Induce  the  Jury  to  doubt  the 
sincerity  of  defendant  in  requesting  plaintlfF 
to  submit  to  an  examination  by  physicians 
for  the  purpose  of  determining  the  extent  of 
his  Injuries. 

In  each  Instance  menttoned  the  court  was 
requested  to  restrain  counsel  for  plaintlfF  and 
to  warn  the  Jury  not  to  consider  said  remarks. 
But  those  requests  were  refused,  except, 
when  the  remarks  shown  in  the  first  bill 
were  made,  the  court  admonished  Mr.  Hill  to 
"keep  in  the  record."  Later,  however,  the 
coort  by  written  charges  instructed  the  Jury 
not  to  consider  those  remarks  of  plalntUf's 
counsel. 

Upon  cross-ezamlnatloD  of  plalntlfT  by  Mr. 
Cooper  for  the  defendant  he  admitted  that  he 
had  refused  Mr.  Cooper's  request  to  submit  to 
a  physical  examination  by  physicians  other 
than  Dr.  Ingram  for  the  purpose  of  deter- 
mining the  extent  of  his  injuries.  On  redi- 
rect examination  by  bis  own  counsel  he  tes- 
tified as  follows: 

"The  Decatur  Cotton  Oil  Mill  never  asked  me 
to  submit  to  examination  of  any  other  doctor  be- 
sides Dr.  Ingram:  never  did  at  any  time.  This 
gentleman  [referrinc  to  Mr.  Cooper]  did  not  pur- 
port to  represent  the  Decatur  Cotton  Seed  Oil 
MUl;  didn't  tdl  me  who  he  represented.  Mr. 
Mobs,  representing  the  Decatur  Cotton  Seed  Oil 
Mill,  never  did  request  me  to  submit  myself  to 
any  other  ^ysidan  than  Dr.  Ingram,  nor  did 
Mr.  Mitchell.  I  did  not  feel  that  I  was  under 
obligation  to  submit  m^-self  to  the  examination 
of  a  physician  chosen  by  Mr.  Cooper." 

In  view  of  that  testimony,  we  do  not  think 
that  the  argument  set  out  in  the  first  bill  of 
exception  referred  to  was  Improper,  especial- 
ly as  It  does  not  appear  that  the  truth  of 
snch  testimony  was  controverted  by  any  oth- 
er witness,  and  as  the  court  expressly  in- 
structed the  Jui7  not  to  consider  the  argu- 
ment. 

Even  if  the  court,  over  defendant's  objec- 
tion, had  admitted  proof  of  a  custom  of  de- 


fendant to  request  all  persons  claiming  dam- 
ages for  personal  injuries  sustained  while 
in  its  employment  to  submit  to  an  examina- 
tion by  physicians  for  the  purpose  of  ascer- 
taining the  true  nature  and  extent  of  such 
injuries,  perhaps  the  ruling  would  be  held 
harmless  error  at  all  events,  since  we  fail  to 
perceive  how  such  evidence  could  In  any 
manner  tend  to  prejudice  the  Jury  against  the 
company.  Its  tendency  more  likely  would  be 
favorable  to  the  company.  And,  while  the 
remarks  of  counsel  objected  to  and  shown  in 
the  second  bill  of  exceptions  were  without 
proof  to  support  them,  we  do  not  think  they 
show  probable  harm,  and  therefore  reversi- 
ble error,  especially  In  view  of  the  court's 
.written  instruction  to  the  Jury  not  to  con- 
sider them. 

[6]  Another  assignment  of  error  is  predi- 
cated on  further  remarks  of  counsel  in  the 
same  argument,  in  effect,  that  defendant 
should  apply  to  the  payment  of  plalntlfF's 
doctor's  bill  which  it  owed,  money  it  was 
paying  to  the  stenographer  for  takng  down 
that  argument;  the  court  failing  to  sustain 
defendant's  objection  thereto  made  at  the 
time  on  the  ground  that  there  was  no  evi- 
dence to  support  such  argument,  and  failing 
to  exclude  the  remarks  by  any  instruction  to 
the  Jury.  It  Is  not  likely  that  the  mere  ftict 
of  hiring  a  stenographer  to  report  the  argu- 
ment aroused  any  prejudice  against  the  de- 
fendant in  the  minds  of  the  Jury;  and  the  re- 
maining portion  of  the  remarks  that  defend- 
ant Jiistly  owed  plaintiff  his  doctor's  bill 
dearly  waa  not  improper. 

Upon  a  careful  consideration  of  the  evi- 
dence, we  are  unable  to  say  that  the  Judg- 
ment was  so  excessive  as  to  require  a  rever- 
sal, as  is  earnestly  insisted  by  appellant  in 
another  assignment. 

For  the  reasons  noted,  all  assignments  of 
error  are  overruled,  and  the  Judgment  la  af- 
firmed. 


KIMBBOUGH  et  aL  v.  BBVERING. 
(No.  8279.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  27,  1915.    Rehearing  Denied 

Jan.  8,  1916.) 

1.  Sheriffs  Awn  Constables  C:»167— Unof- 
ficial Chabaotkb  of  Seizuke. 

Where  a  constable,  under  direction  of  his 
writ  of  execution,  levied  upon  and  sold  39  bales 
of  cotton  as  the  property  of  a  tenant  farmer, 
making  due  return,  and  thereafter  he  took  into 
his  actual  possession  four  bales  of  the  cotton, 
which  had  been  sold,  as  specified  in  his  return, 
such  seizure  was  not  an  omcial  act  and  the  sure- 
ties on  hU  bond  as  constable,  who  had  bound 
themselves  only  for  the  faithful  performance  of 
his  official  acts,  were  not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  36i-371;  Dec.  Dig. 
«=9l57.] 

2.  Execution  ^=3461— tlNAtiTHOBizED  Cbab- 
ACTEB — Levt  afteb  Salb  .bt  Debtob. 

For  an  unauthorized  levy  of  execution 
against  a  tenant  farmer  on  cotton-  which  the 
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lattM  had  sold  to  the  landlord,  the  landlord  was 
entitled  to  recover  the  value  of  all  cotton  ap- 
propriated by  virtue  of  the  execution  and  levy, 
whenever  and  by  whomsoever  the  appropriation 
was  made. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §S  1387, 1388;  Dec.  tHg.  ®=»461.] 

3.  Sheriffs  and  Constables  i&=>157  —  Un- 
authorized Levy— Liability  on  Bond. 

Under  Rev.  St.  1911,  art  5475,  giving  a 
landlord  a  preference  lien  on  his  tenant's  crop 
to  secure  his  advances  to  enable  the  tenant  to 
make  such  crop,  where  execution  against  a  ten- 
ant farmer  was  levied  on  39  bales  of  cotton,  to 
enable  him  to  make  which  the  landlord  had 
made  advances,  there  being  $200  or  $300  yet  due 
him  at  the  time  of  the  levy,  such  levy  and  the 
sale  thereunder  by  the  constable  was  nnauthor- 
ized  as  against  the  landlord,  and  a  later  actual 
seizure  of  four  bales  of  the  cotton  by  the  buyer 
at  execution  sale  or  by  hia  agent,  whether  the 
constable  who  made  the  levy  or  another,  was  un- 
lawful, and  amounted  to  a  conversion  for  which 
the  landlord  could  recover;  the  legal  wrong  re- 
lating back  to  the  levy  and  rendering  the  consta- 
ble and  his  sureties  Uable. 

[Ed.  Note, — For  other  cases,  see  Sherilta  and 
Constables,  Cent  Dig.  {{  354-871;  Dec.  Dig. 
<=>157.] 

4.  Execution  «=»191  —  Lbvt  on  Pbopkbtt 
Not  Wholly  the  Debtor's— Statute. 

By  direct  provision  of  Vernon's  Saylea' 
Ann.  Civ.  St  1914,  art  3740,  levying  on  and 
sale  under  execution  of  property  in  which  the 
debtor  has  merely  an  interest,  without  right  to 
exclusive  possession,  is  made  by  giving  notice  to 
the  person  entitled  to  the  possession,  and  a 
levy  made  by  taking  actual  possession  cannot 
stand  as  legal  on  the  ground  that  the  debtor  had 
an  interest  in  the  property,  though  not  exclu- 
sive. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §  566;  Dec.  Dig.  <8=3l91.] 

5.  Execution  <Ss»268  —  Lkvt  oh  Plbdokd 
Crop— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  3744,  providing  that  chattels  pledged,  as- 
signed, or  mortgaged  as  security  may  be  levied 
upon  or  sold  on  execution  against  the  pledgor, 
etc.,  and  that  the  purchaser  shall  be  entitled  to 
the  possession,  when  it  is  held  by  the  pledgee, 
on  complying  with  the  condition  of  the  pledge, 
where  a  tenant  farmer  pledged  his  half  interest 
In  a  cotton  crop  to  the  landlord  to  secure  ad- 
vances, a  judgment  creditor  of  the  tenant,  who 
levied  execution  upon  the  cotton  in  the  tenant's 
hands,  buying  thereunder,  was  not  entitled  to 
its  possession  without  a  compliance  with  the 
conditions  of  the  pledge,  since  the  landlord  was 
at  least  in  the  position  of  a  mortgagee  in  pos- 
session under  a  pledge  on  the  tenant's  part  that 
the  proceeds  of  his  interest  in  the  cotton  should 

te  applied  to  payment  of  his  debt  to  the  land- 

ord. 

[EJd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  is  762-767;  Dee.  Dig.  <&=>268.] 

6.  ASSION^fENTS    FOB    BENEFIT    OF    CBEDITOBS 

^=>52— Character  of  Transaction — Stat- 
ute. 

Where  a  tenant  orally  agreed  with  his  land- 
lord that  the  latter  should  pay  for  completing 
and  sell  the  tenant's  cotton  crop  and  apply  the 
proceeds  to  reduction  of  the  tenant's  debt  to 
the  landlord  for  advances  to  make  it,  accounting 
to  the  tenant  for  any  excess,  the  transaction 
was  not  within  Rev.  St  1911,  art.  91,  requiring 
assignments  by  insolvent  debtors  for  the  bene£ 
of  creditors  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  8  212;  Dec. 
Dig.  .^=>52.] 


Appeal  from  District  Court,  Clay  Connty; 
W.  T,  Alien,  Judge. 

Action  by  August  Beverlng  against  J.  B. 
Eimbrough  and  others.  From  a  Judgment 
for  plaintitr,  defendants  appeaL    AfQrmed. 

O.  M.  McParland,  <Sf  Wicblta  Palls,  for  ap- 
pellants. Arnold  &  Taj-doi,  of  Henrietta,  for 
appellee. 

CONNER,  O.  J.  J.  B.  Eimbrough,  as  con- 
stable of  precinct  Ko.  2,  Claj  county,  and  jr. 
M.  King,  W.  A.  Duncan,  and  J.  B.  Wright, 
as  the  sureties  on  fala  official  bond,  suffered  a 
Judgment,  from  which  they  have  appealed,  in 
favor  of  August  Bevering,  appellee,  in  the 
sum  of  $148.83,  for  the  conversicm  of  four 
bales  of  cotton.  The  alleged  conversion,  as 
presented  In  the  pleadings  and  as  shown  in 
the  evidence,  arose  In  substantlaUy  the  fol- 
lowing way:  J.  O.  Hunt  In  Wichita  county 
secured  a  judgment  against  J.  Davis,  a  farm 
tenant  of  appellee  In  Clay  county.  By  virtue 
of  this  Judgment  an  alias  execution  was  is- 
sued, and  the  same  was  by  J.  B.  Kimbrough, 
as  constable  of  said  precinct  No.  2,  levied  up- 
on some  39  bales  of  cotton  as  the  property 
of  said  3.  Davis.  In  the  answer  of  the  de- 
fendant it  was  admitted  that  the  levy  and 
sale  was  as  shown  by  the  return  of  the  con- 
stable on  his  execution.  This  return  recites 
that  the  execution  came  to  hand  and  was 
executed  by  taking  the  cotton,  which  was 
spedflcally  described,  into  his  possession, 
after  which — 

"he  [the  constable]  sold  all  of  the  right  title, 
and  interest  of  the  said  3.  Davis  in  and  to  said 
property  to  J.  0.  Hunt,"  etc. 

The  return  also  stated  that  after  the  sale, 
the  cotton  had  been  delivered  to  the  plain- 
tiff in  the  execution,  J.  C.  Hunt  The  rec- 
ord shows  that  the  constable  made  bis  re- 
turn on  the  28th  day  of  November,  1914.  On 
the  6th  day  of  the  following  month  It  ap- 
pears from  the  evidence  that  Kimbrough,  as 
the  defendants  alleged  and  insist,  acting  for 
J.  C.  Hunt  in  an  individual  capacity  and  not 
as  constable,  proceeded  to  take  into  his  actual 
possession  four  bales  of  the  cotton  which 
had  been  theretofore  sold  as  specified  in 
the  constable's  return,  and  shipped  the  same 
to  J.  C.  Hunt  at  Wichita  Falls.  It  does  not 
Clearly  appear  in  the  evidence,  other  than  as 
recited  in  the  constable's  return,  that  at  the 
time  of  the  sale  of  the  cotton  the  possession 
of  either  J.  Davis  or  of  appellee,  the  land- 
lord, was  disturbed.  But  at  all  events,  it  fur- 
ther appears  that  la  some  way  Bevering  had 
either  retained,  or  had  obtained  actual  posses- 
sion of  the  cotton  after  the  constable's  sale. 
Other  circumstances  will  be  hereinafter  stat- 
ed in  their  proper  connection. 

[1]  It  is  first  insisted  that  the  Judgment 
against  the  sureties  on  the  constable's  bond 
Is  without  any  evidence  to  support  it  in  that, 
as  contended,  the  uncontradicted  evidence 
shows  that  in  seizing  t^o  four  bales  of  cot- 


^=»For  other  cases  see  same  topic  and  KSr-MUMBER  In  all  Key-Numbered  Digeatf  and  Isdax^ 

Digitized  by  VjOOQIC 


Tezj 


khiIBRouoh  v.  beverixo 


405 


ton  In  controversy,  the  constable  was  acting, 
not  as  an  officer,  but  as  a  representative 
merdy  of  J.  C.  Hunt.  Appellee  earnestly 
controverts  this  contention,  and  Insists  that 
in  seizing  the  cotton  Klmbroagh  was  but  car- 
rying out  and  completing  the  official  acts  by 
blm  committed  prior  to  that  time.  There 
seems,  however,  but  little,  if  any,  contradic- 
tion, 'of  the  constable's  testimony  on  this 
point,  and  It  being  undisputed  that  prior 
thereto  the  direction  of  the  writ  had  been 
executed  and  due  return  made  thereof,  the 
constable's  duty  as  an  officer  was  ended,  and 
he  could  no  longer  act  as  an  officer  by  virtue 
of  the  writ.  This  being  true,  if  this  was  the 
aole  basis  of  the  plaintiff's  right  to  recover, 
It  would  certainly  seem  that  the  sureties  on 
the  constable's  bond  should  be  relieved,  for  it 
was  for  the  faithful  performance  of  his  offi- 
cial acts  only  that  they  bound  themselves. 
See  Bevlsed  Statutes  1911,  art  7141;  Holli- 
man  v.  Carroll's  Adm'rs,  27  Tex.  23,  84  Am. 
Dec.  606 ;  Heldenhelmer  v.  Brent,  69  Tex.  633 ; 
Brent  v.  Hohorst,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  I  343;  Sneed  v.  McFatrldge,  43  Tex. 
Civ.  App.  692,  97  S.  W.  113 ;  Stewart  v.  Gor- 
don, 65  Tex.  344;   Goldman  v.  Spann,  178  S. 

vr.  1015. 

[2,  3]  We  are  of  opinion,  however,  that  the 
Issue  suggested  was  an  Immaterial  one,  and 
that  the  Judgment  must  be  maintained  upon 
a  different  theory.  The  following  facts  seem 
to  be  substantially  undisputed,  except  as 
hereafter  otherwise  indicated:  J.  Davis  for 
the  year  1914  was  a  tenant  upon  the  farm 
of  appellee,  Beverlng,  under  a  contract  by 
▼Irtoe  of  which  Davis  was  to  receive  one- 
half  and  Severing  the  other  one-half  of  all 
cotton  grown  upon  the  premises  during  the 
year.  Davis  and  Beverlng  both  testified — 
and  there  is  no  contradiction  In  this  respect 
— that  about  the  beginning  of  the  cotton 
picking  iwrlod  Davis  contemplated  giving  up 
his  crop,  but  he  finally  agreed,  at  Beverlng's 
suggesticni,  that  he,  Davis,  would  continue 
gathering  the  crop,  Beverlng  to  pay  for  the 
services  of  all  cotton  pickers  except  that  of 
Davis  himself,  and  continue  furnishing  him 
supplies  as  he  had  theretofore  done;  that 
pursuant  to  this  agreement  Davis  turned  the 
crt^  over  to  Beverlng.  They  both  specifical- 
ly BO  testified  without  contradiction,  and  they 
further  Insist  that  it  was  a  sale  of  the  cot- 
ton. In  this  connection,  however,  it  was 
further  agreed  between  them  that  at  the  con- 
clusion of  the  season  Beverlng  would  sell  the 
cotton,  and  if  Davis'  one-half  of  the  proceeds 
should  be  more  than  sufficient  to  pay  Bever- 
lng for  advances  that  had  been  theretofore 
made,  that  then  he  (Beverlng)  would  give  to 
such  Davis  any  excess  that  existed.  If  this 
transaction  in  fact  amounted  to  a  sale,  as 
both  Beverlng  and  Davis  insisted  in  their 
testimony,  then  it  must  be  admitted,  without 
citation  of  authority,  we  think,  that  the  levy 
of  the  execution  against  Davis  upon  the  cot- 
ton was  an  unauthorized  levy,  In  such  case, 
the  true  owner,  Beverlng,  would  be  entitled 


to  a  recovery  for  the  value  of  all  cotton  that 
may  have  been  appropriated  by  virtue  of  the 
execution  and  levy,  whenever  and  by  whom- 
soever the  appropriation  may  have  been 
made.  But  whether  this  transaction  between 
Davis  and  Beverlng  amounted  to  a  sale  or 
not,  in  our  view  of  the  matter,  is  immaterial, 
for  It  Is  undisputed  that  Beverlng,  as  land- 
lord, had  made  large  advances  to  Davis,  and 
as  such  landlord,  and  to  secure  said  advanc- 
es, Beverlng  undoubtedly  was  entitled  to  the 
landlord's  Hen,  as  provided  in  our  statutes. 
This  Uen  is  a  preference  lien,  having  priority 
over  all  other  liens.  See  Bevlsed  Statutes, 
art.  6475.  Beverlng,  therefore,  at  the  date 
of  the  levy  of  the  execution  had  a  lieu 
(whether  in  possession  or  not)  upon  all  of  the 
cotton  levied  upon  In  order  to  secure  all  ad- 
vances made  by  Beverlng  to  enable  Davis  to 
make  the  crop.  Beverlng  testified  upon  the 
trial  that  after  the  sale  of  the  cotton  there 
yet  remained  due  from  Davis  to  him  on  ac- 
count of  such  advances  some  $200  or  $300. 
So  that,  whatever  view  of  the  facts  may  be 
taken,  the  levy  and  sale  by  the  constable  was 
unauthorized  as  against  Beverlng,  and  the 
later  actual  appropriation  of  four  bales  of 
this  cotton,  by  virtue  of  said  execution  sale, 
whether  by  J.  O.  Hunt  In  person  or  by  any 
agent,  either  J.  B.  Elmbrough  or  another, 
was  unlawful,  and  amounted  to  a  conversion 
for  which  Severing  was  entitled  to  recover. 
The  legal  wrong  done  Beverlng  did  not  have 
its  Inception  at  the  time  of  the  actual  appro- 
priation, but  related  back  to  the  unlawful 
levy  and  sale  under  the  execution.  These 
acts,  which  were  undoubtedly  official,  consti- 
tuted the  true  basis  of  Beverlng's  right  to  re- 
cover. At  the  time  of  the  levy  and  sale  Bev- 
erlng was  at  least  in  the  attitude  of  llenhold- 
er,  or  mortgagee.  In  possession,  and  as  such 
did,  at  all  events,  have  the  right  to  sue  for 
possession  or  as  for  a  conversion.  See  Jones 
on  Chattel  Mortgages,  H  447,  448,  449.  432; 
Taylor  v.  Felder,  5  Tex.  Civ.  App.  417,  28 
S.  W.  480,  24  S.  W.  813 ;  Newman  v.  Ward, 
46  S.  W.  868.  ■ 

[4, 1]  Another  contention  of  appellants  Is 
that  the  evidence,  to  which  we  have  herein- 
before referred,  shows  that  Davis  at  least 
had  an  Interest  in  the  property  and  hence 
that  the  levy  was  an  authorized  one,  but  If 
this  construction  of  the  facts  be  adopted,  we 
will  add,  In  addition  to  what  we  have  al- 
ready said  as  to  the  effect  of  Beverlng's  right 
under  a  landlord's  Uen,  that  the  levy  and 
sale  was  not  made  as  'provided  by  statute, 
where  merely  an  Interest,  without  right  to 
the  exclusive  possession.  Is  shown.  In  such 
case  the  statute  provides  that  the  levy  Is 
made  by  giving  notice  thereof  to  the  person 
who  Is  entitled  to  the  possession.  See  Ver- 
non's Sayles'  Texas  Civil  Statutes,  art.  3740. 
It  Is  not  pretendM  that  this  was  done  In  the 
present  case.  The  return  of  the  officer  shows 
that  the  levy  was  made  by  taking  actual  pos- 
session.   Another  article  of  the  statute  (artl- 
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cle  3744)  provides  that  chattels  pledged,  as- 
signed, or  mortgaged  as  security  for  any  debt 
or  contract  may  be  levied  upon  and  sold  on 
execution  against  the  person  making  the 
pledge,  assignment,  or  mortgage  subject  there- 
to, and  that  the  purchaser  shall  be  entitled 
to  the  possession  when  It  Is  held  by  the 
pledgee,  assignee,  or  mortgagee  on  complying 
with  the  condition  of  the  pledge,  assignment, 
or  mortgage.  Severing  was  at  least  In  the 
position  of  a  mortgagee  In  possession  under  a 
pledge  on  the  part  of  J.  Davis  that  the  pro- 
ceeds of  his  Interest  in  the  cotton  shonld  be 
applied  to  the  payment  of  his  debt  to  Sev- 
ering, and  Eupt,  the  plaintiff  In  execution, 
was  in  no  event  entitled  to  the  possession 
of  the  cotton,  or  of  any  interest  therein,  with- 
out a  compliance  with  the  conditions  upon 
which  Davis  pledged  the  cotton  to  his  land- 
lord. It  Is  not  contended  that  Hunt  made 
any  effort  to  do  this. 

[6]  The  contention  that  tbe  tranaactloiis 
Ijetween  Davis  and  appellee.  Revering, 
amounted  to  no  more  than  an  assignment, 
which  was  void  under  the  operation  of  Re- 
vised Statutes,  art.  91,  because  not  In  writ- 
ing, we  think  need  not  be  discussed  serious- 
ly, Inasmuch  as  It  seems  to  us  manifest  that 
the  transaction  In  no  event  can  be  construed 
as  an  assignment  for  the  benefit  of  creditors 
under  the  statute  referred  to. 

We  conclude  that  tbe  Judgment  must  be 
affirmed. 


DUBLIN  FRUIT  CO.  et  «L  t.  NEELT. 
(No.  8278.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  27,  1915.    Rehearing  Denied 

Jan.  15, 1916.) 

1.  PixADiNo  «=>228— ExoEFTion— BrracT  as 
Aduission. 

An  exception,  special  or  general,  to  the 
IMtltlon  admits  its  allegations  as  true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  584^590;  Dec.  Dig.  «=»228.] 

2.  Fbattds,  Statutk  of  «=>!&— Pkomibk  to 
Answxb  fob  Debt  ok  Defattlt  ox  Ahotheb 
— Chabaotbb  of  Tbanbaotion. 

Where  a  seller  of  ap|>les  acted  as  one  of  the 

grlnclpals  in  tbe  transaction,  his  promise,  made 
efore  acceptance  to  the  buyer,  to  save  tiie  lat- 
ter harmless  from  any  defects  in  tbe  fruit  was 
not  within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {|  22-26;   Dec.  Dig.  «S916.] 

3.  Appeal  and  Erbob  <S=»864— Disposition— 
Affibkance— Wbono  Reason. 

The  Court  of  Civil  Appeals  will  affirm  a 
correct  judgment  below  on  special  exception  to 
the  petition,  though  the  trial  court  assigned  the 
wrong  reason  therefor. 

[Ed.  Note.— For  other  cases,^  see  Appeal  and 
Error.  Cent  Dig.  ||  3408.  8404,  3408-3424, 
3427-3480;   Dec.  Dig.  «ft=>854.] 

4.  Pbincipai.  and  Agent  «=9l88— Pebsonai. 
Liabujtt  ox  Agent. 

An  agent,  acting  for  a  disclosed  principal, 
may  bind  himself  personally,  either  by  adding 
his  responsibility  to  that  of  the  principal  or  by 
tendering  his  responsibility  instead  of  that  of 


the  principal,  either  expressly  by  words  or  by 
implication  from  words  or  conduct. 

[Ed.  Note. — For  other  eases,  see  Principal  and 
Agent,  Cent  Dig.  i|  447-450,  476-491;  Dee. 
Dig.  iS=3l36.] 

6.  Pbincipai.  and  Agent  4=9l93— Pkbsonai. 

LiABiuTT  ox  Aoeniv-Question  fob  Jdbt. 
Where  the  promise  or  an  agent  by  which 
he  is  sought  to  be  held  personally  responsible 
on  a  contract  made  in  his.  principal's  behalf  is 
in  writing,  itx  construction  and  effect  are  ordi- 
narily questions  of  law  for  the  court,  or,  where 
the  promise,  though  not  in  writing,  is  of  such 
a  character  that  only  one  inference  can  legally 
be  drawn  from  the  fact,  the  question  is  likewise 
for  the  court,  but  where  the  testimony  conflicts 
as  to  the  nature  and  extent  of  the  words  used 
or  conduct  Involved,  the  question  is  of  fact  for 
the  jury  under  all  the  circumstances,  the  pur- 
pose of  the  inquiry  being  to  ascertain  the  in- 
tent of  the  parties,  which  is  conclusive  if  not 
conflicting  with  the  law. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Accent,  Cent  Dig.  Si  721^-726;  Dec.  Dig.  «=» 

6.  Pbinoipal  and  Agent  «=9l8&— Pxbsonai. 

LiABiLiTT  OF  Agent. 

Where  one  who  sold  apples  as  an  agent, 
upon  protest  as  to  their  quality  by  the  buyer 
before  acceptance,  stated  that  he  would  be  per- 
sonally responsible  for  any  loss,  or  his  language 
was  reasonably  susceptible  of  such  construc- 
tion, although  the  agent  did  not  intend  to  pledge 
his  personal  responsibility,  but  the  buyer  so  un- 
derstood and  acted  thereon,  the  agent  was  per- 
sonally liable  for  any  damage,  nnce  the  fact 
that  an  agent  did  not  intend  to  pledse  his  own 
responsibility  will  not  relieve  him  if  tne  circum- 
stances warranted  the  construction  by  the  oth- 
er party  that  he  did  so  intend. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  447-460,  476-491;  Dec. 
Dig.  «=9l36.] 

Appeal  from  Erath  County  Court;  A.  P. 
Toung,  Judge. 

Suit  by  the  Dublin  Fruit  Company  and 
others  against  R.  P.  Neely.  From  a  judg- 
ment for  defendant,  plaintiffs  appeaL  Re- 
versed and  remanded  for  new  trial. 

Hickman  ft  Bateman,  of  StephenviUe,  tor 
appellants.  Marshall  Ferguson  and  Pat  I^ 
Plttman,  both  of  Stepbenvllle,  for  appellee. 

BUCK,  J.  Suit  was  filed  In  tbe  Jnstloe 
court  by  tbe  appellants,  a  firm  composed  of 
M.  Hoffman  and  W.  H.  Novitt,  against  tbe 
Texas  Central  Railroad  (Company,  tbe  Ros- 
well  Fruit  Growers'  Exchange,  and  R.  P. 
Neely,  for  91S&62,  said  tsuit  arising  out  of  a 
shipment  of  a  car  of  apples  from  Roswell, 
N.  U.,  by  tbe  Fruit  Growers'  Exchange 
through  tbe  agency  of  Neely,  who  was  a 
broker  living  at  Ft  Worth,  and  over  tbe  de- 
fendant railroad  company's  line.  It  was 
sought  to  hold  the  Fruit  Growers'  Exchange 
liable  because  of  tbe  shipment  of  apples  al- 
leged to  be  defective  and  difFertng  In  kind, 
grade,  and  quality  from  those  ordered;  to 
hold  tbe  railroad  company  liable  for  delays 
in  transportation,  whereby  tbe  apples,  as 
alleged,  were  caused  to  become  rotten  and 
unmarketable,  and  to  h(dd  Neely  liable  on  bis 
special  promise  and  agreement  with  plaintiffs 
that,  if  plaintiffs  would  accept  said  apples 
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and  pay  the  accompanying  draft,  he,  Neely, 
would  save  ttiem  harmless,  etc.  From  a 
jadgrment  In  the  justice  court  for  the  amount 
sued  for  in  favor  of  plaintiffs  and  against 
the  railroad  company  and  said  Neely,  the 
Fruit  Growers'  Exchange  having  beoi  dis- 
missed from  the  suit,  an  api)eal  was  taken 
to  the  coimty  court  There,  ty  agreement,  a 
Judgment  was  entered  in  favor  of  the  plain- 
tiffs and  against  the  railroad  company  for 
$75,  in  full  of  claim  against  said  defendant, 
it  being  specially  provided  in  said  Judgment 
that  the  rendition  thereof  would  not,  in  any 
way,  affect  plaintiffs'  cause  of  action  against 
Neely.  Later,  plaintifCs  amended  their  pe- 
tltloo,  alleging  that  they  had  bought  the 
car  ot  apples  from  Neely,  and  that  he  had 
warranted  and  represented  tbem  to  be  good 
and  mercliantable  fruit;  and  that  said  ap- 
ples were  not  as  represented,  but  were  in- 
ferior and  defective  in  several  respects  enu- 
merated; and  that  the  difference  between 
the  value  of  the  apples  as  received,  and  as 
they  should  have  been  under  the  contract, 
was  $113.62.  They  farther  alleged  that  be- 
fore receiving  and  accepting  said  apples 
plaintiffs  notified  Neely  of  their  condition, 
and  refused  to  accept  the  same,  bat  were 
notified  and  promised  by  said  Neely  that  If 
they  would  accept  the  same,  he,  Neely,  would 
save  them  from  any  loss ;  that  plaintiffs  re- 
lied upon  said  promises,  etc.,  and  accepted 
the  apples.  It  was  farther  alleged  that 
Neely,  in  making  such  promise  and  agree- 
ment, was  not  agreeing  to  answer. for  the  de- 
fault, miscarriage,  or  debt  of  another,  but 
bad  a  personal  financial  interest  in  said 
transaction;  he  receiving  a  portion  of  the 
proceeds  of  such  sale.  Upon  a  trial  between 
plaintiffs  and  Neely,  Judgment  was  rendered 
upon  an  instructed  verdict  in  Neely's  favor, 
from  which  Judgment  the  plaintiffs  have  ap- 
pealed to  this  court.  The  Judgment  recites 
that: 

"After  hearing  the  evidence,  the  court  is  of 
the  opinion  tiiat  the  special  demurrer  filed  here- 
in should  be  sustained." 

Defendant  Neely's  answer  did  not  contain 
any  special  exception  or  special  demurrer  eo 
nomine,  but  did  plead  that  plaintiffs'  cause 
of  action  was,  as  pleaded,  an  attempt  to  hold 
Neely  liable  upon  an  oral  promise  to  answer 
for  the  debt  of  another,  and  therefore  la  con- 
travention of  the  statute  of  frauds. 

[1-3]  We  believe,  in  sustaining  the  special 
exception,  if  any  there  were,  the  court  mis- 
interpreted the  cause  of  actlrai  stated.  If 
the  allegations  of  the. petition  are  admitted 
as  true,  as  they  must  be  against  an  excep- 
tion, special  or  general,  there  is  nothing  in 
the  pleading  to  suggest  that  Neely  in  said 
transaction  was  acting  as  an  agent  Ac- 
cording to  the  recitations  in  the  petition, 
Neely  was  the  principal,  or  at  least  one 
of  the  principals,  upon  whose  alleged  default 
the  cause  of  action  was  predicated.  It  might 
be  claimed  that,  even  though  it  should  be 
admitted  that  the  court  erred  in  sustaining 


the  exception  urged,  yet  from  the  evidence 
introduced  no  other  Judgment  than  the  one 
rendered  could  have  been  entered,  and  that 
therefore  it  is  our  duty  to  affirm  the  judg- 
ment though  the  wrong  reason  was  given  by 
the  court  as  a  basis  therefor.  Alexander  v. 
McGaffey,  39  Tex.  Civ.  App.  8,  88  S.  W. 
462,  afilrmed  in  101  Tex.  627;  Staples  v. 
Word,  48  S.  W.  757.  The  court,  It  is  shown, 
reserved  bis  ruling  on  the  exception  to  the 
pleading  until  after  both  parties  had  rested. 
But  can  we  say  that  in  this  case  the  evi- 
dence would  support  no  other  Judgment  than 
the  one  rendered?    We  think  not. 

[4,  f]  The  testimony  of  Hoffman,  one  of 
tlie  plaintiffs,  was  to  the  effect  that  during 
the  year  1913,  he  received  a  letter  from  Nee- 
ly, stating  that  be  could  ship  a  car  of  ap- 
ples from  BosweU  at  $1.50  delivered;  that 
thereupon  he  wired  said  Neely: 

"All  right,  if  can  ship  car  good  apples  at  $1.50 
bill  car  to  Dublin,  stop  at  HfingaB  and  Weather- 
ford.  As  we  only  handle  good  stuff,  this  is  first 
car  we  handle  this  year,  and  want  good  stuff." 

That  thereupon  Neely  wired  him  that  he 
would  ship  the  apples;  that  when  the  ship- 
ment reached  Mlngus  and  were  examined  by 
plaintiffs'  agent  there,  it  was  discovered  that 
the  apples  were  not  of  the  kind  and  charac- 
ter ordered,  were  rotten,  wormy,  etc.,  and 
that  thereupon  he  wired  Neely  tibat  the  ap- 
ples were  sorry,  and  that  they  could  not 
handle  them.  That  Neely  answered  by  tele- 
phone: 

"Hoffman,  go  ahead  and  take  those  apples, 
they  are  good." 

That  he  told  Neely  he  would  call  up  his 
man  at  Mtngus  and  communicate  with  him 
(Neely)  later.  That  In  about  20  minutes 
Neely  called  again  and  said: 

"Hoffman,  go  ahead  and  take  those  apples  and 
pick  out  the  rotten  ones  and  I  will  see  you  out 
Go  ahead  and  pay  the  draft  and  I  will  make  it 
good." 

That  thereupon  he  did  pay  the  draft  drawn 
by  the  Eoswell  Fruit  Growers'  Exchange 
and  accepted  the  apples.  It  is  true  that 
Neely  testified  that  he  told  Hoffman  that  he 
had  seen  the  apples  at  Ft  Worth,  and  that 
in  his  opinion  they  were  good  bulk  apples, 
and  that  the  Roswell  Fruit  Growers'  Ex- 
change would  take  care  of  him  on  any  loss 
he  had,  thereby  denying  that  he  had  made 
any  personal  contract  of  indemnity  to  plain- 
tiffs against  possible  loss.  But  this  issue 
was  a  question  of  fact  to  be  passed  on  by 
the  jury.  That  an  agent,  acting  for  a  dis- 
closed principal,  even  may  bind  himself  per- 
sonally under  certain  circumstances  is  well 
established  by  the  authorities.  It  is  entirely 
competent  for  the  agent,  although  his  agency 
is  known  and  he  is  fully  authorized  to  bind 
his  principal,  to  pledge  his  own  personal  re- 
sponsibility. He  may  do  this  in  two  ways, 
namely,  he  may  add  his  responsibility  to 
that  of  the  principal,  or  he  may  tender  his 
own  responsibility  instead  of  that  of  his 
principal.  1  Mecbem  on  Agency  (1914)  | 
1419,  p.  1048;   Dahlstrom  r.  (Jemunder,  19S 
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N.  Y.  449,  02  N.  E.  106,  19  Ann.  Cas.  771; 
Shordan  v.  Kyler,  87  Ind.  38.  Such  pledge 
or  promise  may  be  either  made  expressly  by 
words  or  by  Implication  from  words  or  con- 
duct. Where  the  promise  of  the  agent  by 
which  be  is  sought  to  be  held  is  made  in  writ- 
ing, its  construction  and  effect  are  ordinarily 
questions  of  law  to  be  determined  by  the 
court,  or  where  the  promise,  though  in  writ- 
ing, Is  of  such  character  as  only  one  Infer- 
ence can  legally  be  drawn  from  the  facts  it  is 
also  a  question  for  the  court.  But  in  many 
cases,  especially  where  there  is  a  conflict  of 
testimony  as  to  the  nature  and  extent  of  the 
words  used  or  the  conduct  involved,  it  is  a 
question  of  fact  to  be  determined  from  all 
the  circumstances  of  the  case.  In  either 
event  the  purpose  of  the  law  is  to  ascertain 
the  intent  of  the  parties,  and  when  so  as- 
certained, such  intent  is  conclusive  if  it  can 
be  made  so  without  conflict  with  established 
rules  of  law.  Whitney  v.  Wyman,  101  U.  S. 
392,  26  li.  Ed.  1050;  Worthlngton  v.  Cowles, 
112  Mass.  80 ;  Phinizy  v.  Bush,  129  Ga.  479, 
59  a  R  259;   Mechem,  {  1422. 

[S]  Therefore  we  cannot  say  that  the  ac- 
tion of  the  court  in  sustaining  the  alleged 
special  exception  was  not  prejudicial  error, 
and  that  If  the  question  of  fact  had  been  sul>- 
mltted  to  the  Jury  as  to  whether  it  was  the 
intention  of  Neely  and  HofTman  that  if  the 
plaintiffs  would  pay  the  draft  and  accept  the 
apples,  Neely  would  be  personally  responsible 
for  any  loss  sustained,  or  if  the  language 
used  by  Hoffman  was  reasonably  susceptible 
of  such  constructioB,  even  though  in  fact 
he  did  not  intend  to  pledge  his  personal  re- 
sponsibility, but  Hoffman  understood  that 
he  did  Intend  to  pledge  his  personal  re- 
sponsibility and  acted  thereon,  that  the  jury 
would  not  have  so  found.  The  fact  that  an 
agent  did  not  Intend  to  pledge  his  own  re- 
sponsibility will  not  itself  relieve  blm  if  the 
circumstances  warrant  the  construction  that 
he  did  so  intend.  Mechem,  {  1423;  McCon- 
nell  V.  Holderman,  24  Okl.  129,  103  Fac.  693. 
For  the  reasons  mentioned,  it  is  the  judgment 
and  order  of  this  court  that  the  judgment 
of  the  trial  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with 
this   opinion. 


ACME   LAUNDRY   v.    WBINSTEIN.  • 
(No.  8281.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  27,  1915.    Rehearing  Denied 

Jan.  16,  1916.) 

1.  Mastbb  and  Sekvant  ®=9302  —  Liabilitt 
FOB  Servant's  Torts. 

While  a  principal  is  liable  for  the  conse- 
qoences  of  acts  expressly  directed  and  author- 
ized by  him,  though  performed  by  an  agent  or 
servant,  and  is  charged  with  the  responsibility 
therefor  to  the  same  extent  as  if  such  acts  had 
been  performed  by  him  in  person,  his  re- 
sponsibility is  not  Umited  to  acts  performed  by 
himself  or  by  an  agent  under  bis  express  author- 
ity, and  the  important  inquiry  is  not  whether 


the  agent  was  authorized  to  do,  or  omit  to  do, 
the  act  the  doing  or  omission  of  whidi  consti- 
tutes negligence,  or  whether  it  was  done  or  omit- 
ted in  violation  of  instructions,  but  whether  it 
was  do^e  or  omitted  by  the  agent  in  the  course 
of  his  employment  and  \^ile  he  was  engaged  in 
the  buainesa  of  his  principal. 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  1217-1221,  1225,  1228; 
Dec.  Dig.  «=»302^ 

2.  MaBTEB    and    SEBTANT    ^9330— lilABIUTT 

roB  Sebvani's  Tobtb. 

When  a  recovery  is  songht  of  a  master  for 
an  injury  inflicted  by  a  servant,  plaintiff  must 
show  that  the  servant  did  the  wrong  while 
acting  within  the  scope  of  his  employment. 

[Ed.  Not&— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  1270-1272;  Dec.  Dig. 
^=»330.1 

3.  Mabteb  and  Sebvaht  ®=>302— Liabiutt 
fob  Sebvant's  Tobtb— "Coubse  or  E»tPix)T- 

MENT." 

A  servant  is  acting  within  the  "course  of 
his  employment"  when  he  is  engaged  in  doing 
for  bis  master  either  the  act  consciously  and 
speciflcally  directed,  or  any  act  which  can  fairly 
and  reasonably  be  deemed  to  be  an  ordinary  and 
natural  incident  or  attribute  of  that  act,  or  a 
natural,  direct,  and  logical  result  of  it ;  and  the 
test  ia  not  whether  the  act  was  done  while  the 
servant  was  in  the  place  appointed  for  the 
service,  or  during  the  time  in  which  he  was  en- 
gaged m  such  performance,  but  whether  it  was 
a  natural  and  not  a  disconnected  or  extraordi- 
nary part  or  inddent  of  the  service  contem- 
plated. 

[B^.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  1217-1221,  1225,  1229; 
Dec.  Dig.  «s>302. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Course  of  Employ- 
ment] 

4.  Masteb  and  Sebvant  «=>305— Liabiliti 
FOB  Servant's  Tobts. 

That  a  negligent  act  of  a  servant  resulting 
in  an  injury  may  not  have  been  authorised  by 
the  principal,  or  may  have  been  forbidden,  will 
not  necessarily  relieve  the  master  or  principal 
from  liability. 

[£2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1223,  1224;  Dec.  Dig. 
«=>306.] 

6,  Masteb  and  Sebvant  «=>330— Injubies  to 

TUIBD  PEBSONB— SUFFIOIENCr  OF  EVIDENCE. 

In  an  action  for  injuries  to  a  boy  struck 
by  a  barrel  thrown  into  an  alley  from  the  win- 
dow of  a  laundry  in  removing  rubbish  from  a 
room  in  which  supplies  were  kept,  evidence 
held  to  support  a  tinding  that  the  foreman  of 
the  washroom  and  an  employe  working  under  his 
authority  were  acting  within  the  scope  of  their 
employment  though  it  was  claimed  that  the 
work  was  being  performed  after  the  completion 
of  their  regular  duties  for  the  day,  and  that 
there  was  a  janitor  whose  special  duty  it  was  to 
dean  up  the  building  and  each  room  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1270-1272;  Dec  IMg. 
«=>330.] 

6.  Masteb  and  Servant  «ss302— Liabiutt 
FOB  Servant's  Tobts. 

Where  it  was  one  of  the  duties  of  the  fore- 
man of  the  washroom  of  a  laundry  to  go  to  a 
room  where  supplies  were  kept  for  necessary 
supplies,  it  was  within  the  scope  of  his  em- 
ployment for  him  to  remove  rubbish  from  such 
room,  in  order  that  he  might  more  conveniently 
and  efficiently  perform  the  service  specially 
delegated  to  him,  though  the  removal  thereof 
was  not  specially  authorized ;  it  being  a  natura) 
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incident  to  and  growing  oat  of  the  particular 
service  delegated  to  him. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1217-1221,  1225,  1229; 
Dec  Dig.  «=»302.] 

7.  Masteb  and  Sebvant  «=»302— Ioabiutt 
FOR  Sebvant'b  Tobts. 

To  render  a  master  liable  for  the  act  of  a 
servant,  it  must  be  done  within  the  scope  of  the 
servant's  general  authority  in  the  furtherance 
of  the  master's  business  and  for  the  accomplish- 
ment of  the  object  for  which  the  servant  is 
employed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1217-1221,  1225,  1229; 
Dec.  Dig.  «=s>302.] 

8.  Dauaoes  «=>18e— Loaa  or  Sbbvickb— Sur- 

nCIERCT     OF     EVIDENCK. 

In  a  father's  action  for  the  loss  of  his 
minor  son's  services  because  of  injuries  necessi- 
tating the  removal  of  a  kidney,  evidence  held  to 
sustain  a  finding  that  plaintiff's  minor  son  was, 
by  the  injury  complained  of,  rendered  incapable 
of  performing  manual  labor,  or  that  his  capacity 
to  so  perform  such  labor  had  been  greatly  im- 
paired, irrespective  of  whether  the  loss  of  a 
kidney  would,  in  all  cases,  impair  the  ability 
of  one  to  labor  or  earn  money. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Gent.  Dig.  t  609;   Dee.  Dig.  «s>186.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Marvin  H.  Brown,  Judge. 

Action  by  B.  Welnsteln  against  the  Acme 
taundry.  Judgment  for  plalntUI,  and  de- 
fendant appeals.    Affirmed. 

John  W.  Wray,  of  Ft  Worth,  for  appellant 
McLean,  Scott  &  McLean,  of  Ft  Worth,  for 
appellee. 

BUCK,  J.  Sol  Welnsteln,  son  of  appellee, 
ntne  years  old,  while  going  from  school  to  his 
home,  in  passing  through  an  alley  at  the  rear 
of  appellant's  'building,  was  seriously  and 
permanently  Injured  by  a  barrel,  whldi  was 
thrown  from  an  upper  story  window  of  ap- 
pellant's building,  coming  In  contact  with  his 
body.  The  Injury  was  of  sach  a  nature  as 
necessitated  a  surgical  operation  by  wbldi 
the  right  kidney  of  the  boy  was  removed. 
He  was  In  the  hospital  for  several  weeks,  and 
after  being  removed  to  the  home  of  his  par- 
ents was  confined  to  his  bed  for  some  time. 
Plaintiff  alleged,  and  the  evidence  tends  to 
support  such  allegations,  that  the  Injury  bad 
affected  the  boy  seriously,  both  In  mind  and 
body,  from  which  he  had  not  recovered  at  the 
time  of  the  trial,  about  four  years  after  the 
accident  It  was  alleged  that  thei  Injury 
was  caused  by  the  negligence  of  the  defend- 
ant company,  a  corporation,  and  Its  em- 
ployes; that  the  barrel  which  caused  the 
injury  was  thrown  from  the  window  by  C. 
R.  Crawford  and  Floyd  Bingham,  employ^ 
of  the  defendant  at  the  time,  in  the  course 
of  their  employment  with  appellant,  end 
while  they  were  doing  work  wltbln  the  scope 
of  their  employment;  that  the  place  where 
the  boy  was  Injured  was  on  a  public  thor- 
oughfare, constantly  used  by  i)ede8trlans  and 
persons  In  vehicles.  It  was  further  alleged 
that   plaintiff  had  expended   four  hundred 


dollars  In  medical  and  hospital  bills  neces- 
sarily Incurred,  and  which  was  alleged  to 
be  the  reasonable  value  for  such  services. 
Plaintiff  further  alleged  that  he  had  been 
damaged  by  reason  of  the  impaired  ability 
of  the  boy  to  render  his  parents  service  and 
labor  while  a  minor,  and  asked  Judgment  for 
both  said  expenditures  and  said  loss  of  serv- 
ice. Defendant  answered  toy  a  general  de- 
murrer and  general  deniaL  C.  B.  Crawford 
was  foreman  of  the  washroom  of  the  laun- 
dry, while  Bingham  was  an  employe  working 
under  Crawford's  authority.  On  the  occa- 
sion of  the  injury,  after  he  had  finished  the 
performance  of  his  regular  duties  of  foreman 
of  his  department,  he  concluded  to  go  up 
stairs  and  clean  out  the  room  where  supplies 
were  kept,  and  Instructed  Bingham  to  go 
with  him  to  assist  him.  There  were  in  said 
room  empty  barrels  and  boxes,  and  other 
refuse  material,  which  Crawford  concluded 
ought  to  be  removed,  as,  testified  to  by  him, 
because  the  rubbish  was  in  his  way.  The 
two  collected  the  rubbish  and  pitched  It  out 
of  the  window  and,  as  the  last  barrel  was 
pitched  out,  the  little  boy,  coniing  from 
school,  passed  along  the  street  or  alley  and 
was  hit  and  Injured,  as  before  set  out  The 
main  controversy  between  plaintiff  and  de- 
fendant Is  as  to  whether  or  not  Crawford 
and  Bingham  were,  at  the  time  of  the  acci- 
dent, acting  within  the  scope  of  their  author- 
ity under  their  employment  with  the  laundry, 
inasmuch  as  there  was  a  janitor  whose  spe- 
cial duty  It  was  to  clean  up  the  building  and 
each  room  thereof,  and  no  special  authority 
or  Instruction  bad  been  given  to  either  Craw- 
ford or  Bingham  to  do  this  work,  and  the 
work  was  i)erformed  after  the  completion  of 
the  regular  duties  of  each  for  the  day. 

The  cause  was  submitted  to  the  Jury  on 
special  Issues,  which  the  Jury  answered  and 
found  as  follows:  First,  that  Crawford  was 
acting  within  the  scope  of  his  employment  at 
the  time  the  barrel  was  thrown  out  of  the 
window ;  second,  that  Bingham  was  also  so 
acting  at  said  time ;  third,  that  the  throwing 
out  of  the  window  of  the  barrti  was  negli- 
gence; fourth,  that  such  negligence  was  the 
proximate  cause  of  the  Injury  complained  of ; 
fifth,  that  the  damages  sustained  by  plaintiff 
amounted  to  $1,400.  Upon  this  verdict  the 
court  rendered  Judgment  for  plaintiff  for  said 
fl,iOO,  from  which  the  defendant  appeals. 

The  court  Instructed  the  Jury  that.  If  they 
found  and  believed  from  a  preponderance  of 
the  evidence  that  at  the  time  Crawford  and 
Bingham  went  into  the  stockroom  and  threw 
the  barrel  out  of  the  window,  the  day's  work 
for  which  Crawford  and  Bingham  were  em- 
ployed to  perform  had  been  done,  and  Craw- . 
ford  and  Bingham  had  the  right  to  leave  the 
defendant's  establishment,  but  voluntarily  re- 
mained therein,  and  voluntarily  undertook  to 
do  the  work  of  cleaning  out  the  stockroom, 
they  would  answer  Issues  1  and  2  In  the  nega- 
tive.   Appellant's  first  assignment  Is  directed 
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to  the  refusal  of  the  court  to  give  a  peremp- 
tory Instruction  In  Its  favor,  and  Its  second, 
third,  fourth,  fifth,  and  sixth  attack  the  find- 
ing of  the  Jury  in  answer  to  Issues  1  and  2. 
Its  seventh  assignment  Is  leveled  at  the  ver- 
dict of  the  jury  as  to  the  measure  of  dam- 
ages. Since  it  is  practically  admitted  by  ap- 
pellant that  the  throwing  out  of  the  barrel 
under  the  circumstances  was  negligence  oh 
the  part  of  Crawford  and  Bingham,  we  need 
only  to  consider,  with  reference  to  the  first 
six  assignments,  the  question  of  whether  or 
not  the  employer  was  liable  for  such  negli- 
gent acts,  and  whether  or  not  said  employes, 
while  attempting  to  clean  up  the  stockroom, 
were  acting  within  the  scope  of  their  employ- 
ment. 

[1]  While  the  principalis  llahle  for  the  con- 
sequences of  the  acts  expressly  directed  and 
authorized  by  him,  though  performed  by  an 
agent  or  servant,  and  is  charged  with  the  re- 
sponsibility therefor  to  the  same  extent  as  if 
such  acts  had  been  performed  by  such  prin- 
cipal in  person,  yet  his  responsibility  is  not 
limited  to  those  acts  performed  by  the  prin- 
cipal himself  or  by  an  agent  under  bis  ex- 
press authority.  As  is  said  by  Mechem  on 
Agency,  vol.  2,  |  1874: 

"In  determining  the  principal's  liability  for 
the  agenfs  negligence,  the  important  inquiry 
is,  not  whether  the  agent  was  authorized  to  do, 
or  omit  to  do,  the  act,  the  doing  or  not  doing 
of  which  constitutes  the  negligence  complained 
of,  or  whether  the  act  was  done  or  omitted  in 
violation  of  the  principal's  instructions,  but 
whether  the  act  was  done  or  omitted  by  the 
agent  in  the  course  of  the  employment,  and 
while  he  was  engaged  in  the  business  of  his 
principal.  In  endeavoring  to  state  a  rule  for 
such  cases,  it  was  said  by  a  learned  judge:  'In 
most  cases  where  the  master  had  been  held  liable 
for  the  negligence  of  his  servant,  not  onl^  was 
there  an  absence  of  authority  to  commit  the 
wrong,  but  it  was  committed  in  violation  of  the 
duty  which  the  servant  owed  the  master.  The 
principal  is  bound  by  a  contract  made  in  bis 
name  by  an  agent  only  when  the  agent  has  ac- 
tual or  apparent  authority  to  make  it ;  but  the 
liability  of  a  master  for  the  tort  of  his  servant 
does  not  depend  primarily  upon  the  possession 
of  an  authority  to  commit  it.  The  question  is 
not  solved  by  comparing  the  act  with  the  au- 
thority. It  is  sufficient  to  make  the  master  re- 
sponsible civiliter  if  the  wrongful  act  of  the 
servant  was  committed  in  the  business  of  the 
master,  and  within  the  scope  of  his  employment, 
and  this,  although  the  servant,  in  doing  it,  de- 
parted from  the  instructions  of  his  master.  This 
rule  is  well  founded  upon  public  policy  and  con- 
venience. Every  person  is  bound  to  use  due 
care  in  the  conduct  of  his  business.  If  the  busi- 
ness is  committed  to  an  agent  or  servant,  the 
obligation  is  not  changed.  The  omission  of  such 
care  is  the  omission  of  the  principal,  and  for 
injury  resulting  therefrom  to  others,  the  prin- 
cipal is  justly  held  liable.  If  he  employs  in- 
competent or  untrustworthy  agents,  it  is  his 
fault;  and  whether  the  injury  to  third  persons 
is  caused  by  the  negligence  or  positive  mis- 
feasance of  the  agent,  the  maxim  respondeat 
superior  applies,  provided,  only,  that  the  agent 
was  acting  at  the  time  for  the  principal  and 
within  the  scope  of  the  business  intrusted  to 
him." 

Quoting  further  from  the  same  aathorlty 
(section  18T5) : 

"Nevertheless,  the  liability  of  the  master  in 
these  cases  is  based  upMi  the  general  principles 


of  agency,  and  cannot  otherwise  exist.  It  is 
simply  another  aspect  of  the  question  of  au- 
thority, with  its  incidents,  which  was  discussed 
in  a  preceding  section.  There  is  no  rule  of  pub- 
lic policy  or  convenience  ib&t  a  master  shall 
be  liable  for  all  the  acts  or  defaults  of  bis 
servants.  For  what  acts  or  defaults  is  he  li- 
able? For  those  and  those  only  for  which  he 
can  in  some  wa^r  fairly  be  deemed  to  be  re- 
sponsible. He  mrected  the  doing  of  a  given 
act;  that  very  act  was  ne^igently  done,  but 
it  is  within  the  ordinary  range  of  human  ex- 
perience that  thai  may  happen.  He  directed  the 
doing  of  a  given  act;  the  servant  did  also  some 
other  act  which  was  a  natural  incident  or  at- 
tribute of  the  main  act  or  a  natural  and  proxi- 
mate consequence  of  it;  to  do  that  additional 
act  at  all  was  negligence,  or  it  was  negligently 
done.  This  also  is  within  the  ordinary  range 
of  human  conduct  It  is  possible,  therefore, 
in  these  cases  to  see  some  direct  relation  be- 
tween the  authority  and  the  act  complained  of 
—to  trace  some  natural  and  direct  cansal  con- 
nection between  the  authority  and  the  act." 

[t]  As  said  in  the  case  of  Railway  v.  An- 
derson, 82  Tex.  516, 17  S.  W.  1039,  27  Am.  St 
Rep.  902 : 

"When  a  recovery  is  sought  of  the  master  for 
an  injury  inflicted  by  his  servant,  the  plaintiff 
must  show  that  the  servant  did  the  wrong  while 
acting  within  the  scope  of  his  employment." 

In  the  case  of  Railway  v.  Tarbrougb,  39 
S.  W.  1096,  it  appeared  that  an  engineer 
sounded  a  whistle  merely  to  frighten  plain- 
tiff's horse,  and  the  Court  of  Civil  Ai^)eals 
for  the  Fifth  District  said  that: 

"The  charge  of  the  court  is  based  upon  the 
theory  tliat,  if  there  was  no  occasion  for  the 
employes  in  charge  of  the  engine  to  blow  the 
whistle,  and  they  blew  it  for  the  purpose  of 
frightening  plaintiffs  horse,  and  not  in  dis- 
charge of  duty,  the  railway  company  would  be 
liable  for  damages  resulting  therefrom.^  This 
is  not  the  law.  If  there  was  no  occasion  for 
blowing  the  whistle  in  furtherance  of  the  mas- 
ter's business,  and  the  act  of  the  employe  in 
causing  the  whistle  to  blow  was  solely  for  the 
purpose  of  frightening  the  horse  of  plaintiff, 
then  the  act  cannot  be  said  to  have  been  done 
within  the  scope  of  his  employment,  so  as  to 
charge  the  master  with  Its  consequences." 
RaUway  Co.  v.  Crutcher,  141  S.  W.  137. 

[I]  What  is  meant  by  "course  of  onploy- 
ment"  as  used  in  this  connection?  In  the 
words  of  Mr.  Mechem,  §  1879  et  seq.: 

"Since  no  act  can  be  completely  isolated  from 
its  surroundings,  since  every  act  must  have  its 
penumbra  of  incident  and  attribute,  it  is  es- 
sential that  some  term  shall  be  found  which 
shall  indude,  not  merely  the  act  itself,  but  this 
train  of  attendant  circumatances.  For  the  lack 
of  a  better  term,  it  is  said  that  in  order  to 
charge  the  master  with  the  servant's  negligence, 
the  servant  must  be  acting  in  the  'course  of 
his  undertaking'  or  'within  the  course  of  his 
employment.'  This  term  'course  of  his  em- 
ployment,' like  the  corresponding  term  'the 
scope  of  the  authority'  in  cases  of  agency,  and 
'the  scope  of  the  business'  in  cases  of  partner- 
ship, is  one  not  capable  of  precise  definition, 
although  many  attempts  have  been  made  to  de- 
fine it.  It  is  largely  a  question  of  fact,  and 
its  determination  may  vary  in  each  case  in  view 
of  the  particular  circumstances.  The  utmost 
that  can  ordinarily  be  said  is  that  a  servant  is 
acting  within  the  course  of  his  employment 
when  he  is  engaged  in  doing,  for  his  master, 
either  the  act  consciously  and  specifically  di- 
rected, or  any  act  which  can  fairly  and  rea- 
sonably be  deemed  to  be  an  ordinary  and  natural 
incident  or  attribute  of  the  act  or  a  natural, 
direct,  and  logical  result  of  ity~If  in  doing  sudi 
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aa  act,  the  servant  acts  negligently,  that  is 
negli^nce  within  the  coarse  of  lug  employment. 
As  has  already  been  pointed  out,  the  qnestion 
of  what  acts  can  be  deemed  to  be  done  within 
the  course  of  the  employment  is  not  merely  a 
question  of  time  or  place.  Not  every  act  which 
an  agent  or  servant  may  do  while  he  is  in  the 
place  appointed  for  the  service,  or  during  the 
time  In  which  he  is  engaged  in  the  performance, 
can  be  deemed  to  be  within  the  course  of  the 
employment,  or  within  the  scope  of  the  author- 
ity. The  test  lies  deeper  than  that;  it  inheres 
in  the  relation  which  the  act  done  bears  to  the 
employment.  The  act  cannot  be  deemed  to  be 
within  the  course  of  the  employment,  unless,  up- 
on looking  at  it,  it  can  fairly  be  said  to  be  a 
natural,  not  disconnected  and  not  extraordinary, 
part  or  incident  of  the  service  contemplated.  A 
servant  who,  while  driving  his  master's  team 
upon  the  master's  business  and  holding  the 
reins  in  one  hand,  amuses  himself  by  striking 

E'eople,_  within  reach,  with  the  whip,  which  tie 
olds  in  the  other  hand,  does  so  while  he  is 
acting  generally  for  his  master  and  while  he  is 
in  the  iMace  in  which  his  service  requires  him  to 
be.  but  his  act  in  striking  people  with  the  whip 
is  not  within  the  course  of  his  employment,  and 
his  master  is  not  liable  for  it" 

[4]  But,  on  the  other  band,  it  is  equally 
true  that  the  fact  that  the  negligent  act  re- 
sulting la  the  Injury  may  not  have  been  au- 
thorized by  the  principal,  or  In  fact  may 
have  been  forbidden,  will  not  therefore  nec- 
essarily relieve  the  master  or  principal  from 
liability.  In  Railway  Co.  v.  Derby,  14  How. 
468, 14  L.  Bd.  SQ2,  the  United  States  Supreme 
Court  held  that,  where  a  railway  engineer, 
who  was  running  a  train  at  a  time  when  he 
had  been  expressly  forbidden  to  do  so,  and 
collided  with  a  special  train  containing  the 
plaintiff,  and  thereby  injured  him,  the  rail- 
way company  was  liable,  and,  further,  it  was 
held  in  Cosgrove  v.  Ogden,  49  N.  Y.  255,  10 
Am.  Bep.  881,  that  where  the  agent  of  a  lum- 
ber dealer.  In  order  to  promote  his  conven- 
ience in  handling  it,  caused  lumber  to  be  piled 
in  a  place  where  bis  principal  bad  instruct- 
ed him  not  to  have  it  pUed,  and  the  lumber, 
being  negligently  piled,  fell  upon  and  injured 
the  plaintiff,  the  principal  was  liable.  In  Gar- 
retzen  v.  DuenckeU  50  Mo.  101,  11  Am.  Rep. 
406,  where  a  salesman  In  a  gun  store,  who 
bad  been  expressly  instructed  not  to  load 
guns  in  the  store,  loaded  one  for  the  purpose 
of  demonstrating  it  to  a  customer,  who  re- 
fused to  boy  imless  this  was  done,  and  the 
gun,  going  off,  accidentally  shot  plaintiff,  It 
was  held  that  the  employer  was  liable.  See 
also  Railway  v.  Bodgers,  89  Tex.  675,  36 
S.  W.  243;  Cook  v.  Nav.  Co.,  76  Tex,  353,  13 
S.  W.  475,  18  Am.  St  Bep.  52. 

[6]  But  we  think  the  evidence  is  sufficient 
to  sustain  the  jury's  findings  to  which  com- 
plaint is  made.  Crawford  testified,  in  part, 
as  follows: 

"I  was  in  the  employment  of  the  Acme  Laun- 
dry as  foreman ;  it  was  my  duty  to  see  that 
things  were  kept  in  shape,  and  I  taken  it  on 
myself.  I  went  to  the  storeroom  to  bring  down 
some  sn^plies  for  the  washroom,  perhaps,  and 
at  that  time  there  was  quite  a  few  barrels,  emp- 
ty boxes,  and  rubbish  in  my  way,  and  I  decided. 
while  I  was  up  there,  I  would  get  one  of  the 
boys  and  make  a  little  cleaning  up.  Well,  to 
make  things  short,  I  just  gathered  the  things  up. 


and  we  put  it  out  this  second  floor  window, 
looking  between  every  piece  that  went  out- 
looking  between  the  times ;  and  as  we  taken 
the  last  barrel  we  were  to  put  out,  there  was  a 
couple  of  boxes  and  things  to  be  moved  between 
it.  It  taken  a  little  more  time,  so  when  we  threw 
it  out  I  heard  some  peculiar  kind  of  a  noise, 
and  I  looked  down  and  saw  this  last  barrel 
had  struck  the  boy.  ♦  •  •  It  was  my  duty,  in 
connection  with  my  washing,  to  go  upstairs 
and  get  the  soda  and  things  to  use  in  the  wash- 
ing. •  •  •  What  caused  me  to  dean  up  the 
room  was  there  was  two  weeks  of  rubbish, 
boxes,  and  empty  barrels,  or  about  a  week's 
rubbish:  that  rubbish  consisted  of  abont  four 
or  five  barrels  and  some  little  white  pine  boxes 
that  were  knocked  to  pieces.  Floyd  Bingham 
assisted  me  in  throwing  that  barrel  out  of  the 
window.  He  was  a  wringer  employed  under  me 
in  the  washroom,  wringing  shirts  for  me  at  that 
time.  ♦  ♦  •  To  get  around  those  boxes  and 
barrels  I  could  have  got  between  them  without 
putting  it  out,  but  I  felt  it  was  my  duty,  that 
the  trash  was  there — to  move  it  and  get  it 
clear  out  of  the  way.  There  were  two  keys  to 
that  room  at  the  time  of  the  injury ;  I  had  one 
of  the  keys.  *  •  •  They  did  not  have  any 
other  room  except  the  one  I  went  to  in  whi<^ 
they  kept  these  substances  for  washing  clothes. 
I  had  been  head  washman  for  two  or  three 
years.  I  had  the  care  of  that  particular  room 
something  like  about  two  or  three  years,  I  sup- 
pose. I  had  carried  the  key  to  that  room  about 
two  years  before  the  injury.  •  •  •  It  was 
part  of  my  duties  as  head  washer  to  get  the 
material  and  supplies  in  to  other  boys.  •  •  • 
This  young  man  Bingham  who  was  helping  me, 
he  did  what  I  told  him  to  do ;  so  did  the  jani- 
tor." 

Bingham  testifled,  in  part,  as  follows: 
"1  acted  under  Crawford's  orders.  Mr. 
Wheeler  placed  me  under  him.  Mr.  Wheeler 
was  the  proprietor  of  the  laundry.  •  «  • 
When  I  went  to  work  at  the  laundry  Mr.  Wheel- 
er instructed  me  to  do  what  Crawford  said." 

[6,7]  From  the  testimony  quoted  it  ap- 
pears: First,  that  Crawford  in  the  position 
he  occupied  bad  been  charged  with  duties 
involving  discretion;  second,  that  in  remov- 
ing the  rubbish  from  this  room  he  was  doing 
so,  as  he  thought,  in  furtherance  of  his  em- 
ployer's business;  third,  that  he  bad  at 
least  a  limited  charge  and  control  of  said 
room;  and,  fourth,  that  in  removing  the  rub- 
bish he  was  performing  a  service  conducive 
to  his  convenience  as  such  head  washman  in 
the  discharge  of  the  duties  devolving  upon 
said  position.  For,  as  it  was  his  duty  to  go 
to  this  room  for  the  supplies  needed,  and 
such  act  was  plainly  within  the  scope  of  his 
employment,  it  can  hardly  be  said  with  rea- 
son as  to  the  attempt  to  remove  the  rubbish 
in  order  that  he  might  more  conveniently  or 
efficiently  perform  the  service  specially  dele- 
gated to  hlni,  that  his  former  act,  though  not 
specially  authorized,  was  not  a  natural  in- 
cident to  and  growng  out  of  the  particular 
service  delegated  to  him.  To  render  the  mas- 
ter liable  for  the  act  of  a  servant,  it  must 
be  done  within  the  scope  of  the  general  au- 
thority of  the  servant,  in  the  furtherance  of 
the  master's  business,  and  for  the  accom- 
plishment of  the  object  for  which  the  serv- 
ant is  employed.  I.  &  O.  N.  By.  v.  Anderson, 
82  Tex.  516,  17  S.  W.  1039,  27  Am.  St.  Bep. 
902;  6  Labatt's  Master  and  Servant,  g  2277. 
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The  langnage  used  by  the  author  In  the  sec- 
tion last  cited  Is  as  follows: 

"It  is  well  settled  that  if  the  act  complained 
of  was  incidental  to  the  discharge  of  the  func- 
tions covered  by  the  servant's  general  author- 
ity, the  master  cannot  avoid  liability  on  any 
of  the  foUowinf^  trrounds:  That  he  did  not  spe- 
cifically authonze  the  commission  of  that  par- 
ticular act;  that  he  had  no  knowledge  of  it; 
or  that  it  involved  the  abuse  or  excess  of  author- 
ity conferred  upon  him."  HiEj?ins  v.  Railway 
Co.,  46  N.  Y.  23,  7  Am.  Rep.  293 ;  Robards  v. 
Sewer  Pipe  Ca,  130  Ky.  3§0,  113  S.  W.  429, 
18  L.  R.  A.  (N.  S.)  923,  132  Am.  St  Rep.  394 ; 
Oil  Co.  T.  Parkinson,  152  Fed.  681,  82  C.  O. 
A.  29 ;  Hardeman  v.  WUliams,  169  Ala.  50.  53 
South.  794 ;  T.  &  P.  Ry.  Co.  v.  Hayden,  6  Tex. 
Civ.  App.  746,  26  8.  W.  331. 

In  the  case  of  Hlgglns  v.  Railway  Co.,  su- 
pra, the  court  uses  the  following  language: 

"The  master's  liability  for  the  negligence  or 
tort  of  his  servant  does  not  depend  upon  the  ex- 
istence of  an  authority  to  do  the  particular  act 
from  which  the  injury  resulted.  In  most  cases 
where  the  master  has  been  held  liable  (or  the 
negligence  of  his  servant  not  only  was  there  an 
absence  of  authority  to  commit  the  wrong,  bnt 
it  was  committed  in  violation  of  the  duty  which 
the  servant  owed  to  the  master." 

Therefore,  we  are  of  opinion  that  assign- 
ments 1  to  6,  inclusive,  must  be  overruled. 
[8]  The  seventh  assignment  is  as  follows: 

"The  verdict  (tt  the  jury  as  to  the  measure  of 
damages  is  wholly  unsupported  by  the  testimony, 
and  a  new  trial  should  be  had:  Eirst,  because 
there  was  no  testimony,  expert  or  otherwise, 
that  would  inform  the  jury  of  the  effect  the  loss 
of  the  kidney  would  have  on  the  boy's  physical 
condition  and  his  ability  to  perform  his  ordi- 
nary duties  to  bis  father;  second,  because  the 
mere  fact  of  the  loss  of  a  kidney  was  not  suffi- 
cient for  the  jury  to  infer  that  it  would  impair, 
in  any  manner  or  way,  the  physical  or  mental 
ability  of  the  boy  to  perform  his  ordinary  duties 
to  the  plaintiff;  third,  because  it  was  incum- 
bent upon  the  plaintiff  to  establish  to  the  jury 
that  the  loss  of  a  kidney  would  impair  the  physi- 
cal ability  of  the  boy  to  perform  his  ordinary 
duties  that  he  would  most  probably  have  per- 
formed to  the  plaintiff;  fourth,  because  there 
was  no  testimony  that  disclosed  that  the  loss  of 
a  kidney  would  in  any  way  impair  or  lessen 
the  boy  s  earning  capacity." 

The  plaintiff  testified  In  part  as  follows: 
"I  am  engaged  in  the  mercantile  business  in 
Pt.  Worth  at  105  Houston  street,  hardware 
business.  *  *  *  I  was  out  about  $400  for 
hospital  and  doctor's  bills.  Just  before  the  time 
my  boy  got  hurt  he  was  a  solid  child  and  never 
was  sick  a  minute.  Since  his  injury  he  has 
not  been  aUe  to  do  any  work  or  heljp  me  m  the 
store  any  at  all.  He  cannot  do  nothing.  When- 
ever I  tell  him  to  sweep  out  the  store  or  pick 
up  a  few  nails  from  the  floor  be  cannot  do  it; 
he  cannot  bend  himself.  He  insists  that  he  can- 
not. His  condition  in  the  last  two  years  is  one 
day  well  and  the  next  day  he  is  sickly,  and  the 
third  day  he  is  sick  entirely,  and  we  keep  him 
always  under  the  doctor  and  doctor  him  at  home. 
I  have  had  Dr.  Furman  with  him  also  at  my 
home.  Ajid  he  treats  him  many  times  at  home 
at  nights,  and  daytimes  sometimes  we  take  him 
to  the  office.  In  the  business  I  am  engaged  in 
I  can  use  a  boy  from  10  to  21  years  of  age  to 
assist  me,  but  not  that  boy.  A  boy  in  my  busi- 
ness there  could  do  everything  in  a  hardware 
store — handle  nails,  handle  hinges,  sell  hinges, 
buy  hinges,  sweep  the  store,  move  one  thing  and 
another.  A  hardware  store  has  got  to  be  clean 
every  minute;  move  things  from  one  place  to 
another  every  minute.    •    •    *    Before  he  was 


hurt  he  had  been  of  assistance  to  me  in  the 
store.  He  used  to  come  in  and  help  me,  and  be 
used  to  come  every  time  after  school  to  help 
me  carry  in  the  show  that  we  have  to  show 
people  outside,  and  in  the  morning  he  used  to 
come  to  help  me  carry  out  the  show,  and  now 
I  have  to  do  that  myself  or  hire  it  done.  For 
the  last  few  years  since  the  injury,  the  boy  has 
not  done  a  thing  in  the  way  of  work  around  the 
store." 

Irrespective  of  whether  or  not  the  loss  of 
a  kidney  would,  In  all  cases,  Impair  the 
ability  of  one  to  labor  or  earn  money,  the  evi- 
dence quoted  is  sufficient  to  sustain  a  finding 
that  in  the  present  case  the  plaintilTs  minor 
son  was,  by  the  injury  complained  of,  ren- 
dered either  Incapable  of  performing  any 
manual  labor,  or,  at  least,  that  his  capacity 
to  so  perform  manual  labor  has  been  greatly 
impaired.  For  such  loss  of  service  on  the 
part  of  his  minor  son  the  Jury  has  awarded 
the  plaintifC  $1,000,  if  we  subtract  from  the 
total  amount  the  $400  which  the  uncontra- 
dicted testimony  shows  was  incurred  in  the 
way  of  medical  treatment  and  hospital  fees. 
And  while  the  precise  question  is  not  raised 
in  the  assignment,  and  therefore  we  do  not 
have  to  decide  it,  yet  it  has  been  held  that, 
in  the  absence  of  testimony,  expert  or  other- 
wise, as  to  the  reasonable  value  of  services, 
the  loss  of  which  is  asserted  as  an  element 
of  damages,  the  Jury,  who  are  in  full  posses- 
sion of  all  the  details  of  the  entire  transac- 
tion, may  find  the  value  upon  their  own  Judg- 
ment, provided  there  be  enough  in  the  evi- 
dence as  to  the  character  of  the  services  to 
enable  them  to  Judge.  Hall  &  Co.  v.  Immi- 
gration Association,  53  Tex.  Civ.  App.  592, 
116  S.  W.  831.  And  upon  an  analogous  prop- 
osition might  be  dted  the  case  of  Railway  ▼. 
Harris,  172  S.  W.  1129.  The  seventh  as- 
signment is  overruled. 

The  Judgment  of  the  trial  court  is,  la  aU 
tilings,  afilrmed. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  WATTS.* 
(No.  6519) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  5,  1916.     Rehearing  Denied 

Feb.  2,  1916.) 

1.   CaBRIBBS   «=s>315— IlTJtTBT  TO   PABSKNOKBt- 

PLEAniMO — Recoveby. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger from  falling  on  the  steps  while  she  was 
leaving  the  station,  plaintiff  alleges  conjunctive- 
ly several  grounds  of  negligence  which  she 
charges  proximately  caused,  or  concurred  in 
causmg,  her  injuries,  she  is  entitled  to  recover 
on  proof  of  either,  if  shown  to  be  the  efficient 
sole  cause,  or  concurring  cause,  of  her  injuries. 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent.  Dig.  §§  1270,  1281,  1282 ;    Dec  Dig.  «=> 
315.] 
Z  Tbial  «=929  —  Submission  ov  Issues  — 

WEIQHT  Oir  EVIDENOS — IRTUATIOIT  OF  OPIN- 
ION. 

In  a  negligence  case,  wherein  plaintiff  al- 
leges conjunctively  several  grounds  of  negli- 
gence caiislng  her  injuries,  the  action  of  tiie 
court  in  determining  that  certain  of  the  grounds 
are  so   supported  by  evidence  as  to  authorize 
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their  snbmlsslon  to  the  ^ry  is  not  objectionable 
as  an  intimation  of  opinion  on  the  weight  to 
be  given  the  groondg  anbmitted. 

[£M.  Note.— For  other  caaea,  aee  Trial,  Gent. 
Dig.  IS  80-83,  503;  Dec.  Dig.  «=>29.] 

8.  Affeai.  aro  Bbbob  «=»10e2  —  Habulkss 
Bbbob  —  Sttbhission  or  Ibsuks  —  Niau- 

GENCB. 

In  a  case  Involving  several  separate  grounds 
of  negligence,  on  any  one  of  which  recovery  can 
be  bad  if  auatained  by  the  evidence,  the  sab- 
miasion  of  one  or  more  alleged  grounds,  not 
supported  by  evidence,  in  conjunction  with  those 
sufficiently  supported,  does  not  require  a  re- 
versal, where  the  real  isene  is  not  thereby  ob- 
scured and  the  jory  not  thereby  induced  to  be- 
lieve that  the  court  thinks  there  is  evidence 
of   many  wrongful  acts  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4212-4218 ;  Dec.  Dig.  «=» 
1062.] 

4.  Apfeal  aitd  £;bbob  «=>882— Intitbd  Bb- 

bor— iwstbuction. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger from  falling  on  the  steps  while  she  was 
leaving  the  station,  defendant  requested  the 
court  to  give  a  special  charge,  submitting  all 
of  the  several  issues  pleaded  By  plaintiff  in  the 
conjunctive,  especially  directing  their  attention 
to  ue  necessity  of  finding  the  existence  of  each 
act,  that  each  act  constituted  negligence,  and 
that  each  and  all  concurred  in  bringing  about 
plaintiffs  fall,  and  that  but  for  each  and  all  of 
them  combined  her  fall  and  injnry  would  not 
have  occurred,  it  could  not  complain  that  the 
court  in  its  general  charge,  adopted  the  theory 
of  such  special  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3591-3610;  Dec  Dig.  <S=» 
882.] 

6.  Tbial  iS=>133  —  ABOxniKNT  of  Covvbel  — 

Action  of  CotJBT. 

Statements  of  counsel  for  plaintiff  in  the 
opening  and  closing  arguments^  apparently  made 
to  impress  the  jury  with  the  idea  that  the  gen- 
eral charge  was  of  the  same  effect  as  a  special 
charge  asked,  and  would  be  a  safer  guide  then 
the  special  charge,  did  not  require  a  reversal, 
wfaere  those  made  in  the  opening  argument  were 
withdrawn,  the  court  instructed  that  the  jury 
was  bound  by  the  special  charge  the  same  &a, 
by  the  general  charge,  and  no  further  instruc- 
tions on  the  matter  were  requested  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  316;    Dec.  Dig.  i8=>133.] 

6.  APPEAt.  AND  Ebbob  «=»263— Pbesentation 
Below— Objbction  to  Instbuotions. 

On  appeal  in  a  passenger's  action  for  In- 
jnries  from  falling  on  the  steps  as  she  was  leav- 
ing the  station,  an  objection  that  an  instruction 
was  too  broad  because  it  failed  to  provide  that 
no  recovery  could  be  had  for  such  injuries  aa 
were  due  to  plaintiff's  own  negligence  subse- 
quent to  the  injury  could  not  be  considered, 
where  this  specific  defect  was  not  pointed  out  in 
the  exceptions  filed  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1616-1528,  1525-1532 ; 
Dec  Dig.  «s>263.] 

7.  TBX4L  «S»2{)0— INSTBUCTIOWS— EBbOB   CUB- 
XD    BT   OtHIB   iNaTBtrCTIOHB. 

The  failure  of  a  paragraph  of  the  charge 
in  a  negligence  case  to  provide  that  no  recov- 
ery could  be  had  for  such  injuries  as  were  due 
to  plaintiff's  own  negligence  subsequent  to  the 
injnry,  if  error,  was  harmless,  where  the  jury 
was  informed  in  another  paragraph  that  they 
could  not  allow  plaintiff  damages  for  any  condi- 


tions brought  about  by  her  own  negligence  sub- 
sequent to  the  injnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  »S 705-713, 715, 71«,  718;  Dec.Dig.  «e=»286.] 

8.  Cabbiebb  ®=9321  —  Pabsenoeb  DxPABTiiro 
FBOM  Station— Inbtbuotions— Evidence. 

In  view  of  Rev.  St  lOll,  art.  6591,  fixing 
not  less  than  one  hour  as  a  reasonable  time 
within  which  passengers  may  depart  from  the 
station  after  their  arrival  at  thdr  destination, 
the  refusal  of  an  instruction,  in  a  passenger's 
action  for  injuries  from  falling  on  the  steps 
while  she  was  leaving  the  station,  that  the  ver- 
dict should  be  for  defendant  if  plaintiff,  after 
alighting  from  the  train,  remained  in  the  wait- 
ing room  for  purposes  of  her  own  and  after  all 
business  of  the  railroad  connected  with  her  jour- 
ney had  been  entirely  finished,  was  not  error, 
where  there  was  no  evidence  that  more  than 
30  minutes  elapsed  between  the  time  she  alighted 
from  the  train  and  the  accident 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  1247, 1326-1336,  1348;  Dec.  Dig. 
€=>321.] 

9.  DaKAGES  «=>1S2  —  PXBSORAI,  INJUBIES  — 

Exoesbitk  Recovebt. 

A  recovery  of  $18,000  for  Injuries  to  a 
trained  nnrse,  89  years  old,  earning  $25  a  week, 
besides  board,  was  not  excessive,  where  it  ap- 
peared that  she  was  partial^  paralyzed,  that 
one  eye  was  rendered  useless,  and  that  she  was 
but  a  wreck  of  her  former  self  and  almost  in  a 
helpless  condition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  372-385,  396;  Dec  Dig.  (S=i 
132.] 

Appeal  from  District  Court,  Val  Verde 
County;  W.  G.  Douglas,  Judge. 

Action  by  a  L.  Watts  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
I>any.  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Baker,  Botte,  Parker  &  Garwood,  of  Hous- 
ton, Boggess  &  Smith,  of  Del  Bio,  and  W.  B. 
Teagarden,  of  Saa  Antonio,  for  appellant 
Joseph  Jones,  Geo.  M.  Tbnnnond,  and  Walter 
F.  Jones,  all  of  Del  Rio,  for  appellee. 

MOUR8UND,  J.  Appellee  sued  appellant 
to  recover  damages  for  personal  Injuries, 
charged  to  have  been  received  on  account:  of 
falling  from  the  steps  of  appellant's  pas- 
senger station  at  Comstock  on  August  18, 
1914,  at  6  o'clock  a.  m.  She  alleged  that  It 
was  dark,  and  as  she  was  descending  the 
steps  she  slipped  and  fell,  and  her  left  foot 
was  caught  between  the  boards  of  the  steps, 
whereby  she  was  Injured,  as  set  out  In  the 
petition.  She  alleged  that  appellant  was 
guilty  of  four  distinct  acts  of  negligence, 
each  of  which  directly  caused,  or  contributed 
to  cause,  her  fall  and  to  produce  the  Inju- 
ries, viz: 

"First.  In  allowing  said  steps  to  become  old 
and  worn  and  unfit,  and  to  be  and  remain  cover- 
ed with  soft  mud  and  small  gravel,  which  caused 
her  foot  to  slip  or  roll  while  she  was  in  the  act 
of  stepping  down  upon  them. 

"Second.  In  failing  to  have  a  back  to  said 
steps,  which  would  have  held  her  foot  when  she 
slipped  on  the  step,  and  have  prevented  her  fall, 
and  would  have  prevented  her  foot  being  caught 
between  said  steps. 
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"Third.  In  failine  to  have  a.  hand  or  side  rail 
on  the  ends  of  said  steps  which  would  have  en- 
abled her  to  have  avoided  the  fall  when  her 
foot  slipped. 

"Fourth.  In  failing  to  have  the  steps  suffi- 
ciently lighted  to  enable  her  to  see  where  she 
was  stepping,  and  the  conation  of  the  step  be- 
fore using  it" 

The  answer  consisted  of  denials  of  tne 
material  facts  alleged,  and  pleas  of  contribu- 
tory negligence  before  and  after  the  fall,  as 
follows: 

"With  fall  knowledge  of  all  the  existing  and 
surrounding  conditions  present  at  the  time  she 
attempted  to  go  down  the  steps  of  the  station 
building,  she  did  not  act  and  step  and  place 
her  feet  and  walk  with  such  care  and  caution 
as  a  person  of  ordinary  care  and  prudence  would 
have  done,  but  heedlessly,  carelessly,  and  rapidly 
walked  down  the  steps,  without  properly  observ- 
ing where  and  how  she  placed  her  feet,  and  was 
negligent  and  careless  in  this  respect,  and  in 
other  respects  unknown  to  this  defendant,  but 
well  known  to  her,  and  peculiarly  vdtbin  her 
knowledge,  and  because  of  the  said  facts  and 
conditions  and  conduct  on  plaintiffs  part,  she  as- 
sumed the  risk  of  existing  conditions,  whatever 
they  were,  and  was  guilty  of  negligence  which 
caused,  or  at  least  contributed  to,  the  injuries 
complained  of.  Wherefore  she  ought  not  to  re- 
cover." 

'T>efendant  further  charges  that  if,  in  fact, 
plaintiff  was  Injured  in  manner  and  form  as 
charged,  which  is  not  admitted,  but  is  again  de- 
nied, the  injuries  were  not  serious,  but  were 
temporary,  and  with  proper  care  and  attention 
would  have  been  completely  healed  and  cured  in 
a  very  brief  time,  but  instead  of  remaining  quiet 
and  treating  the  injury  as  a  person  of  ordinary 
care  would  have  done,  she  at  once  went  to  a 
public  gathering  and  barbecne,  and  horse  races, 
and  walked  about,  and  stood  on  her  feet  all  day, 
and  then  at  night  went  to  a  dance  and  danced 
and  exercised,  and  frequently  afterwards  walk- 
ed, and  stood,  and  exercised  herself,  and  failed 
to  give  the  injury  proper  care  and  attention,  and 
thus  by  her  own  imprudence  and  negligence  ag" 
gravated  the  trouble,  and  brought  it  to  its  pres- 
ent condition,  if  in  fact  injuries  now  exist, 
which  is  not  admitted." 

These  allegations  were  denied  in  a  sup- 
plemental petition.  The  trial  resulted  In  a 
verdict  and  judgment  for  appellee  In  the  sum 
of  118,000. 

Plaintiff  became  a  passenger  upon  defend- 
ant's train  at  Del  Rio,  and  got  off  at  Oom- 
stock  at  about  6  o'clock  a.  m.,  at  which  time 
a  "misting  rain"  was  falling  and  it  was  etill 
dark.  It  had  only  rained  enough  for  it  to 
be  a  little  muddy,  just  enough  to  stick  to  the 
feet  good.  FlaintiflL  entered  the  dei)0t  and 
remained  about  30  minutes.  When  she  left 
it  was  still  so  dark  that  only  the  houses 
could  be  seen.  She  went  out  of  the  depot  at 
a  door  opposite  the  one  by  which  she  enter- 
ed, intending  to  go  to  the  hotel.  The  waiting 
room  was  Ughted  by  an  oil  lamp  hanging  ou 
the  wall  by  the  side  of  and  about  at  the  top 
of  the  door  through  which  she  passed  out, 
which  was  very  dim,  and  the  reflector  be- 
hind the  same  cast  the  light  towards  the  oth- 
er door.  This  lamp  gave  no  light  upon  the 
steps  leading  down  from  the  door.  These 
steps  were  about  6  feet  in  width,  extending 
about  18  inches  on  each  side  of  the  door. 
There  were  four  steps,  made  out  of  lumber 
2  Inches  thick  and  probably  about  11^  -  inch- 


es wide.  The  outer  edge  of  each  board  pro- 
truded over  the  inner  edge  of  the  lower  board 
about  an  inch  and  a  half.  The  steps  had  no 
back  boards  or  banisters.  The  floor  of  the 
building  was  about  2^^  feet  from  the  ground. 
A  considerable  number  of  people  had  passed 
In  and  out  over  these  steps  that  morning,  as 
that  entrance  to  the  depot  was  on  the  side 
on  which  the  greater  portion  of  the  town  was 
situated.  Mud  bad  accumulated  on  the  steps, 
and  there  was  some  evidence  to  Cbe  effect 
that  the  steps  were  worn,  but  It  failed  to 
show  the  extent  PlaintlfC  started  down  the 
middle  of  the  steps,  and  when  on  the  second 
step  she  stepped  on  mud,  slipped,  and  fell 
dowa     She  testified: 

"When  I  stepped  on  the  first  step,  when  I 
stepped  on  the  second  step,  I  began  to  slip ;  the 
boys  caught  at  me,  I  guess ;  anyway,  I  fell,  and 
in  scrambling,  I  fell  straight  back  on  my  back, 
my  foot  going  through,  back  of  the  steps.  It  had 
no  board  on  it  at  the  back;  it  was  just  old, 
worn  steps;  it  was  caused  from  mud;  they 
were  ri^t  sUppery  from  the  mud— the  steps 
were.  They  were  old  steps;  I  noticed  them 
that  day,  afterwards." 

On  cross-examination  she  said: 
"The  step  was  slippery  from  mud  is  what 
caused  me  to  faU.  I  know  that  because  it  was 
damp ;  it  was  misty  and  rainy,  and  it  was  mud- 
dy and  slippery ;  my  foot  slipped  was  the  cause 
of  it  I  was  just  going  down  those  steps  like 
any  one  else,  just  going  down  the  steps,  and 
I  was  very  careful  in  stepping ;  yes,  sir,  I  went 
with  my  face  forward.  No ;  I  don't  know  as  I 
went  down  the  steps  sidewlse,  but  as  well  as  I 
know,  that  Is  the  way  I  always  walk,  right 
straight  dovni,  and  of  course  I  wasn't,  didn't 
know  that  I  was  going  to  get  hurt  and  all  this. 
I  just  stepped  out  and  stepped  off;  going  right 
forward  is  the  wa^  I  went  down  the  steps; 
didn't  walk  down  sidewise;  didn't  put  my  foot 
sidewiBej  I  just  walked  like  a  person  naturally 
would  right  down  the  steps.  Yes,  sir;  and 
when  I  got  on  the  second  step  I  felt  that  slick 
mud ;  I  am  sure  it  was  mud,  because  I  was 
muddy.  Tea,  sir;  tiiat  was  what  caused  me  to 
slip  and  fall ;  I  am  sure  that  was  what  caused 
me  to  slip  and  fall,  because  in  slipping  I  just 
kept  slipping.    My  foot  went  through. 

Plaintiff  also  said: 

"I  had  my  umbrella  in  my  hands,  and  it  was 
closed,  but  I  dropped  it." 

The  witness  McBee  saw  no  mud  on  the 
steps,  and  did  not  feel  any  under  his  feet 
He  went  down  the  steps  Immediately  after 
plaintiff  feU.    He  said: 

"It  was  just  about  the  middle  of  the  steps 
where  I  went  down,  but  more,  I  went  more  to 
the  west  side  of  the  steps." 

The  witness  Gregory  also  went  down  the 
steps  Immediately  after  plaintiff  fdl,  and  he 
saw  no  mud,  nor  did  he  feel  any  under  his 
feet  He  gave  Miss  Whistler  the  middle  of 
the  steps,  and  be  walked  to  one  side.  Miss 
Whistler  testified  the  steps  were  very  muddy ; 
that  she  saw  this  as  the  lightning  flashed, 
and  felt  the  mud  under  her  feet 

The  above  statement  vrlU  show  the  main 
facts,  and  upon  the  issues  of  negligence  plead- 
ed we  make  the  following  conclusions  of  fact: 

(1)  While  there  Is  evidence  that  the  steps 
were  worn,  it  is  not  sufficient  to  show  that 
they  were  worn  to  such  an  extent  that  the 
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retention  fhereof  constituted  negligence,  nor 
is  there  any  evidence  to  show  that  the  ex- 
tent to  which  they  had  become  worn  was  a 
proximate  canse  <rf  plaintiff's  falL 

(2)  The  evidence  falls  to  show  that  defend- 
ant was  gnllty  of  negligence  In  permitting 
the  mnd  to  be  on  the  steps  at  the  time  when 
platQtlir  feU. 

(3)  The  defeidant  was  negligent  In  not 
having  handrails  along  the  sides  of  the  steps, 
but  the  absence  thereof  did  not  proximately 
cause,  or  contribute  to  cause,  plaintiffs  In- 
juries, for  she  went  down  the  center  of  the 
steps,  and  It  does  not  appear  that  she  tried 
to  nse,  or  could  have  used,  handrails. 

(4)  The  defendant  was  negligent  In  falling 
to  have  backboards  upon  the  steps;  and, 
while  it  Is  lmiK>sslble  to  say  from  the  evi- 
dence to  what  extent  snch  failure  caused  the 
injuries  to  plaintiff,  It  Is  shown  that  It  was 
the  proximate  cause  of  some  injury  to  her. 
The  evidence  falls  to  siiow  whether  her  ankle 
tamed  when  she  placed  her  foot  on  the  mud 
and  slipped,  or  whether  it  was  wrenched  by 
reason  of  her  foot  slipping  through  the  back 
of  the  steps,  thns  causing  her  weight  to  be 
thrown  upon  such  foot  and  ankle. 

(5)  The  company  was  negligent  In  failing 
to  maintain  a  light  which  would  enable  pas- 
sengers to  see  the  steps  as  they  used  them; 
and.  there  being  evidence  from  which  it  could 
be  found  that  the  mud  was  only  in  the  center 
of  the  steiw,  It  is  shown  that  the  mud  could, 
and  naturally'  would,  have  been  avoided,  and 
therefore  the  evidence  supports  a  finding  that 
the  failure  to  maintain  such  a  light  was  a 
proximate  cause,  which  concurred  with  the 
existence  of  the  mud  on  the  steps  and  the 
failure  to  have  backboards  on  the  steps  in 
causing  the  injuries  sustained  by  plaintiff. 

[1]  Hie  fourth  and  fifth  conclnsions  of 
fact,  above  stated,  are  referred  to  as  suffi- 
cient ground  for  holding  that  the  court  did 
not  err  in  bis  rulings  relating  to  the  suffl- 
dency  of  the  evidence  to  sustain  the  verdict 
and  Judgment  Where  a  plaintiff  alleges, 
thongh  conjunctively,  two  or  more  grounds 
of  negligence  which  he  charges  proximately 
caused,  or  concurred  in  causing,  his  injuries, 
he  Is  entitled  to  recover  upon  proof  of  either. 
If  it  is  shown  to  be  the  efficient  sole  cause,  or 
concurring  cause,  of  the  injuries  complained 
of.  H.  &  T.  O.  Ry.  V,  Easton,  44  Ttex.  Qv. 
App.  9T,  97  S.  W.  833 ;  T.  &  P.  Ry.  Co.  v.  Leak- 
ey, 39  Tex.  C51v.  App.  584,  87  S.  W.  1168 ;  G., 
H.  tc  a.  A.  Ry.  Co.  V.  Pitts,  42  S.  W.  255 ; 
Shippers'  Co.  v.  Davidson,  36  Tex.  Civ.  App. 
K8,  80  S.  W.  1032;  G.,  H.  &  S.  A.  Ry.  Co. 
T.  Volhrath,  40  Tex.  Civ.  App.  46,  89  S.  W. 
279;  Pecos  &  N.  T.  Ry.  v.  Flnklea,  185  8. 
W.  618;  G.,  C.  ft  S.  F.  Ry.  Co.  v.  Boyce,  39 
Tex.  Civ.  App.  195,  87  S.  W.  395.  Assign- 
ments of  error  Nos.  1  to  7  are  overruled. 

[2-4]  I%e  defendant  excepted  to  the  charge 
prepared  by  the  court,  on  the  ground  that 
there  was  no  evidence  Justifying  the  sub- 
mission of  issues  relating  to  the  condition 


of  the  steps  and  the  absence  of  a  handrail. 
It  Is,  of  course,  the  province  of  the  trial  court 
to  determine,  in  the  first  instance,  whether 
there  is  any  evidence  to  justliy  the  submis- 
sion of  an  issue,  and  if  the  fact  that  such 
decision  was  favorable  to  plaintiff  was  ac- 
cepted by  Juries  as  an  intimation  from  the 
court  of  the  weight  to  be  given  thereto  by 
them,  and  was  given  controlling  effect,  there 
would  be  no  verdict  adverse  to  the  plaintiff, 
nnless  a  peremptory  instruction  was  given 
to  return  a  verdict  for  the  defendant.  It  is 
therefore  evident  that,  In  cases  involving 
several  separate  grounds  of  negligence  upon 
any  one  of  which  a  recovery  could  be  had  If 
the  facts  sustain  such  ground,  the  effect  of 
submitting  one  or  more  alleged  grounds  not 
supported  by  evidence  in  conjunction  with 
those  supported  by  evidence  must  not  be 
given  undue  importance.  It  has  been  held 
that  when  such  matters  are  submitted  in  the 
conjunctive  a  greater  burden  has  been  im- 
posed on  plaintiff  than  the  law  exacts,  and 
defendant  cannot  complain.  H.  &  T.  C.  Ry. 
Co.  V.  Johnson,  103  Tex.  824,  127  S.  W.  539 ; 
G.,  H.  &  S.  A.  Ry.  Co.  V.  Fry,  37  Tex.  Ctr. 
App.  555,  84  8,  W.  664;  Dallas  Elec.  Ry.  v. 
Stone,  166  S.  W.  708.  We  can  conceive,  how- 
ever, of  cases  in  which  the  practice  may  be 
carried  to  such  an  extreme  as  to  obscure  the 
real  issue,  and  be  calculated  to  induce  the 
belief  that  the  court  thinks  there  is  evidence 
of  many  wrongful  acts  on  the  part  of  de- 
fendant. We  think  it  is  unnecessary  to  de- 
cide whether  this  is  such  a  case.  In  con- 
nection with  the  exceptions  referred  to,  the 
defendant  filed  a  further  exception  to  the 
charge,  criticizing  It  on  the  ground  that  It 
authorized  a  verdict  for  plaintiff  upon  a 
finding  of  negligence  with  reference  to  any 
one  or  all  of  the  grounds  enumerated  in  the 
petition,  whereas  the  evidence  showed  as  a 
matter  of  law  that  such  grounds  did  not  all 
concur  In  producing  the  fall  and  injuries,  or 
that  at  least  whether  or  not  all  concurred 
was  a  question  for  the  Jury,'  and  this  should 
be  explicitly  stated  to  the  jury  if  the  case 
is  given  to  them.  The  record  shows  that  on 
the  same  day  defendant  requested  the  court 
to  give  a  special  charge,  submitting  all  of 
the  issues  pleaded  by  plaintiff  in  the  con- 
junctive, specifically  directing  their  attention 
to  the  necessity  of  finding  the  existence  of 
each  act,  that  each  act  constituted  negligence, 
and  that  each  and  all  concurred  in  bringing 
about  and  proximately  caused  plaintiff's 
fall,  and  that,  but  for  each  of  said  things 
and  all  of  them  combined,  her  fall  and  Injury 
would  not  have  occurred,  and  if  they  did 
not  so  find  to  return  a  verdict  for  defendant 
The  bill  of  exceptions  to  the  overruling  of  the 
exceptions  affords  no  explanation  of  the 
circumstances  surrounding  the  presentation 
and  giving  of  this  charge;  and,  in  view  of 
Its  being  given,  the  fact  that  the  general 
charge  was  along  the  same  lines  could  not 
have  affected  the  result  of  the  trlat^  Aattei 
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record  Is  subject  to  tbe  coDstructlon  that 
defendant  permitted,  if  It  did  not  Induce, 
the  court  to  adopt  its  theory  that  whether 
or  not  all  things  relied  upon  concurred  should 
be  explicitly  stated  to  tbe  jxiry,  we  conclude 
that  assignments  Nos.  8,  9,  10,  11,  and  13 
do  not  show  any  error  requiring  a  reversal 
of  the  judgment. 

The  twelfth  assignment  is  overruled,  for  tbe 
reasons  given  in  discussing  assignments  8, 
0,  10,  11,  and  13,  and  also  because  we  think 
the  evidence  Justified  the  submission  of  the 
issue  regarding  the  insufficiency  of  the  light 

[S]  Complaint  is  made  of  certain  state- 
ments made  by  counsel  for  plaintiff  in  the 
opening  and  closing  arguments,  all  of  which 
related  to  the  special  charge  above  referred 
to,  given  at  defendant's  request  These  state- 
ments were  apparently  made  for  the  purpose 
of  impressing  the  Jury  with  the  Idea  that  the 
general  charge  was  to  the  same  effect  as  the 
special  charge,  and  that  it  would  be  a  safer 
guide  to  them  than  the  special  charge.  Upon 
objection  being  made,  the  statements  made  in 
the  opening  argument  were  withdrawn. 
Those  made  in  the  closing  argument  were 
not  withdrawn,  but  the  court  instructed  the 
Jury  that  defendant  bad  a  right  to  have  its 
language  presented  to  them  embodying  the 
law,  and  if  tbe  court  did  not  think  it  embodied 
the  law,  be  would  not  submit  it ;  that  the  jury 
is  bound  by  a  special  charge  just  tbe  same  as 
by  the  general  charge.  The  blUs  of  exception, 
as  qualified,  show  that  no  request  was  made  by 
defendant  for  further  instructions  to  the  jury. 
The  argument  was  improper,  but  we  do  not 
think  it  was  so  prejudicial  that  it  would  re- 
quire or  Justify  the  reversal  of  tbe  Judgment 
It  could  only  be  prejudicial  to  the  extent 
that  It  might  cause  the  jury  not  to  consider 
the  special  charge,  and  that  was  a  matter 
which  could  be  corrected  by  instructions  from 
the  court  The  court  underto<&  to  correct. 
It,  and,  no  further  instructions  having  been 
asked,  we  may  assume  that  defendant  was 
satisfied  that  the  instruction  given  placed 
the  matter  in  a  proper  light  before  the  Jury, 
and  removed  tbe  injurious  effects  of  the  argu- 
ment as  fully  as  could  be  done.  Assignments 
Nos.  14  and  15  are  overruled,  as  is  also  the 
sixteenth,  which  relates  to  a  similar  matter. 

(6,7]  By  assignment  No.  17  complaint  is 
made  of  tbe  charge  on  tbe  measure  of  dam- 
ages. The  proposition  submitted  is  to  the 
effect  that  the  charge  is  too  broad  because  it 
fails  to  provide  that  no  recovery  can  be  had 
for  such  disabilities,  eta,  as  were  due  to 
plaintiff's  own  negligence  subsequent  to  the 
injury.  This  specific  defect  was  not  pointed 
out  in  tbe  exceptions  filed  In  the  trial  court 
In  fact  the  exception  relating  to  this  mat- 
ter was  couched  in  such  general  language 
that  it  did  not  aid  the  court  in  any  way.  If 
tbe  court  can  be  charged  with  error  on 
such  general  objections,  the  law  requiring 
exceptions  to  the  charge  in  advance  was 
enacted  in  vain.    Besides,  in  another  para- 


graph tbe  jury  was  Informed  that  tbey  could 
not  allow  plaintiff  damages  for  any  condi- 
tions that  were  brought  about  by  ber  own 
negligence  subsequent  to  tbe  accident  Tbe 
assignment  is  overruled. 

[8]  By  tbe  eighteenth  assignment  com- 
plaint is  made  of  the  refusal  of  the  follow- 
ing special  charge: 

"Tou  are  further  instructed,  gentlemen,  that 
if  yon  find  and  believe  from  the  facts  that  after 
plaintiff  alighted  from  the  train  and  her  jour- 
ney was  ended  she  remained  is  tbe  waiting  room 
for  the  hotel  to  be  opened,  or  for  any  other 
purpose  of  her  own,  and  after  all  business  with 
the  railroad  connected  with  her  journey  had 
been  entirely  finished  and  attended  to,  tiien  and 
after  such  time  the  defendant  owed  no  duty  to 
keep  the  station  premises  lighted  for  her  benefit, 
and  no  duty  to  exercise  ordinary  care  to  keep 
tbe  premises  in  safe  condition  for  her;  and, 
should  you  so  find  the  facts  to  be,  your  verdict 
must  be  for  tbe  defendant" 

Tbe  evidence  shows  that  plaintiff  remained 
in  the  waitbig  room  a  short  time ;  one  wit- 
ness fixing  the  time  at  from  6  to  10  min- 
utes, while  most  of  them  estimated  it  at 
about  30  minutes.  Under  tbe  common  law, 
tbe  relation  of  carrier  and  passenger  existed 
until  after  the  passenger  bad  alighted  and 
bad  reasonable  time  and  opportunity  to  leave 
the  depot  We  need  not  inquire  whether  the 
special  charge  correctly  states  tbe  law,  for 
by  article  6501  (R.  S.  19U)  the  Legislature 
has  arbitrarily  fixed  not  less  than  one  hour 
as  the  reasonable  time  in  which  departing 
passengers  may  acquaint  themselves  with 
their  surroundings  and  deliberate  upon  ways 
and  means  of  further  progress.  M.,  K.  &  T. 
Ry.  Co.  T.  Cook,  166  S.  W.  453.  Assignment 
No.  18  is  overruled;  also  No.  18,  which  re- 
lates to  the  same  matter. 

[I]  It  Is  contended  that  tbe  verdict  is  ex- 
cessive; and,  considering  tbe  nature  of  the 
original  iojories,  it  appears  to  be  grossly  ex- 
cessive, but  if  plaintiff's  condition  at  tbe 
time  of  tbe  trial  can  be  attributed  to  such 
injuries,  it  cannot  be  said  that  the  verdict 
is  too  large.  She  testified  to  great  suffering 
and  serions  injuries,  Indndlng  paralysis  of 
the  leg,  arm,  and  side,  serious  injury  to  the 
left  eye,  rendering  it  practically  useless. 
Dr.  Garrett  testified  that  It  was  certain 
plaintiff  would  never  regain  ber  former 
health,  and  at  what  p<rfnt  tbe  invasion  of 
ber  nervous  system  would  stop  could  not  be 
told;  that  it  bad  been  gradually  getting 
worse;  that  she  was  a  wreck  of  her  former 
self  and  almost  in  a  helpless  condition,  being 
unable  to  walk.  While  there  was  tbe  usual 
conflict  in  the  medical  opinions,  there  is  evi- 
dence from  which  the  jury  could  find  that 
all  of  these  ill  effects  resulted  from  the  fall, 
and  that  plaintiff  was  not  negligent  in  tbe 
manner  in  which  she  took  care  of  herself 
after  sustaining  tbe  Injuries.  Whether  our 
conclusions  would  be  the  same  is  immate- 
rial, for  it  is  tb6  province  of  the  jury  to 
pass  upon  tbe  credibility  of  the  witnesses. 
AppeUee  was  39  years  old,  and  was  a  trained 
nurse  whose  earning  capaci^  was  225  a 
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week,  besides  board.     We  conclude  that  It 
cannot  be  said  that  tbe  verdict  is  excesslre. 
Tbe  Judgment  Is  affirmed. 


UcGRAW  V.  GAIiVESTON.  H.  ft  8.  A,  BT. 

CO.     (No.  5581.)  • 

(Court  of  Civil  Appeals  of  Texaa.    San  Antonio. 

Jan.  10,  U16.     Rehearing  Denied 

Feb.  2,  1916.) 

1.  Appeai.  and  Ebbob  «=s>105&— Habulkss 
£bbob— Exclusion  or  Bvuenox. 

Tlie  exclusion  of  an  expert  witneaa'  testi- 
moDT  in  a  personal  injury  case,  was  harmless. 
where  not  only  was  the  same  witness  permitted 
later  to  swear  to  the  same  facts,  but  another 
expert  medical  witness  testified  to  practically 
the  same  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4195,  4200-4204,  4208; 
Dec.  Dig.  «=»1068.] 

2.  Appeal  and  Ebbob  <S=>730— AsaiaNUENT 
OF  Ebbob— SniTiciEROT—lNSTBncTioNa. 

An  assignment  of  error,  complaining  that 
an  instruction  was  "uncertain,  confusing,  and 
misleading,  and  was  calculated  to  mislead  tho 
jury  and  was  prejudicial  to  plaintiff,"  was  too 
general  and  uncertain  to  be  considered  by  the 
appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3013-3016 ;  Dec.  Dig.  <S=» 
730.] 
8.  Steak  «=>6— Explosion  or  Locomotivk— 

Evidence. 

In  an  action  for  injuries  to  plaintifE  from 
being  thrown  to  the  floor  of  her  house  when  a 
locomotive  in  defendant's  roundhouse  exploded 
and  hurled  a  great  mass  of  debris  against  the 
house,  evidence  that  the  explosion  was  caused 
by  excessive  steam  pressure  did  not  demand  a 
verdict  for  plaintiff,  in  the  absence  of  proof 
that  such  excessive  pressure  was  chargeable  to 
defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  Si  4-U ;  Dec.  Dig.  (8=>6.] 

4.  Steak  9=»6— EIxflosion  or  Locouotivs — 
Causb— Excessive  Steam  Pbessube— Sur- 
FiciENcT  or  Evidence. 

Evidence,    in    an    action    for   injuries    to 

glaintiff  frmn  being  thrown  to  the  floor  of  her 
ome  in  consequence  of  the  explosion  of  a  loco- 
motive in  defendant's  roundhouse,  held  not  to 
require  a  finding  that  the  explosion  was  due  to 
excessive  steam  pressute. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  U  4^11 ;   Dec.  Dig.  «^.] 

6.  Steak  «s>6— Explosion  or  Locokotitk— 

Pboof. 

Where  plaintiff  alleged  that  the  explosion 
was  caused  by  excessive  steam  pressure  created 
by  defendant's  negligence,  the  burden  was  on  her 
to  prove  such  allegation  by  facts  rather  than 
by  mere  speculation. 

(Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  H  4-11 ;   Dec.  Dig.  (£=.6.] 

6.  Steak  $=96— Explosion  or  LocoKonvx— 
Fleaoino  and  Paoor. 

Where  the  oetition  alleged  that  the  explo- 
sion was  caused  by  excessive  steam  pressure, 
and  it  was  not  shown  that  nothing  but  steam 
pressure  could  have  caused  the  explosion,  plain- 
tiff oould  not  recover,  except  on  proof  tnat  the 
explosion  was  caused  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  if  4-11;    Dec.  Dig.  «=.6.] 

7.  Steak  «=s>6— Explosion  or  LocoKonvx— 
Cause— Pbesukftion. 

Mere  proof  of  the  occurrence  of  such  ex- 
plosion  could    not    authorize   the   presumption 


that  the  explosion  occurred  on  account  of  ex- 
cessive steam  pressure. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent. 
Dig.  ii  4-11;   Dec.  Dig.  «=ae.] 

Apiieal  from  District  Court,  Bexar  Coun- 
ty;  S.  6.  Tayloe,  Judge. 

Action  by  E.  H.  McGraw  against  the  Gal- 
veston, Harrlsburg  &  Sas  Antonio  Railway 
Company.  From  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Fellbaum  &  Carter,  of  San  Antonio,  for  ap- 
pellant Baker,  Botts,  Parker  &  Garwood, 
of  Houston,  Templeton,  Brooks,  Napier  & 
Ogdeu,  and  Ed  W.  Smith,  all  of  San  Antonio, 
for  appellee. 

FDT,  C.  J.  Appellant  sued  appellee  to  re- 
cover damages  alleged  to  have  arisen  from 
the  negligence  of  appellee  in  connection  with 
the  explosion  of  a  locomotive  In  its  round- 
house in  the  city  of  San  Antonio.  It  was  al- 
leged that  on  or  about  March  18,  1912,  while 
appellant  was  In  her  home,  about  250  feet 
from  appellee's  roundhouse,  a  locomotive  ex- 
ploded, and  great  masses  of  dCbris  were  hurl- 
ed against  the  house,  and  plaintiff  was  there- 
by thrown  to  the  floor  and  seriously  and 
permanently  injured.  Numerous  grounds  of 
negligence  were  alleged,  but  the  only  one 
supported  by  any  evidence  and  submitted  to 
the  jury  was  excessive  steam  pressure  In  the 
locomotive.  The  verdict  was  for  appellee. 
The  evidence  was  convicting  as  to  the  cause 
of  the  explosion,  and  there  was  testimony 
upon  which  the  jury  Justifiably  could  find 
that  the  explosion  did  not  arise  from  the  neg- 
ligence of  appellee. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  in  excluding  the  tes- 
timony of  Dr.  Allen  in  answer  to  a  hypotheti- 
cal question  as  to  what  caused  a  certain 
physical  condition  In  which  the  doctor  found 
appellant  when  he  examined  her,  shortly 
after  the  explosion.  The  answer  excluded 
was:  "In  my  opinion  her  fall  against  the 
table  or  some  object  on  the  floor."  However 
important  the  testimony  may  have  been,  ap- 
pellant has  no  just  grounds  for  complaint,  If 
substantially  the  same  testimony  was  admit- 
ted when  given  by  the  same  or  another  wit- 
ness. This  we  conclude  was  done.  Dr.  Allen 
testified: 

"Severe  shock  and  fright,  together  with  a 
general  shaking  up  from  the  force  of  the  fall, 
could  cause  the  condition  this  lady  is  suffering 
from.  •  •  •  In  my  opinion  as  an  expert,  a 
blow  or  fall  against  any  hard  object  can  cause  a 
contusion.  In  my  opinion,  her  nervous  condi- 
tion has  been  caused  by  the  shock  and  injury 
and  pain  from  the  injury.  •  •  •  I  am  basing 
my  opinion  wholly  on  tbe  assumption  that  she 
liad  this  accident,  and  that  she  had  never  had 
trouble  before  then." 

This  testimony  covered  fully  everything 
In  the  answer  excluded  by  the  court  The 
physician  attributed  the  injured  condition  to 
tbe  fall,  which  appellant  swore  had   been 
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caused  by  the  fragments  from  the  exploded 
locomotive  striking  her  bouse,  and  that  was 
all  that  conld  have  been  obtained  from  the 
excluded  testimony.  Repeated  asseveration 
and  reiteration  conld  add  no  more  potency 
to  the  evidence.  It  has  been  settled,  in  nu- 
merous decisions,  beyond  cavil  or  dispute, 
that  there  is  no  vital  error  In  excluding  evi- 
dence which  has  been  given  by  the  same  wit- 
ness during  his  examination.  Not  only  Is 
this  rule  well  established,  but  the  courts  go 
further  and  hold  that  an  appellant  has  no 
ground  for  complaint  If  the  rejected  testi- 
mony has  been  given  by  some  ofJier  witness. 
This  Is  common  sense,  for  it  would  be  unrea- 
sonable to  reverse  a  judgment  because  a  lit- 
igant had  not  been  permitted  to  prove  a  fact 
over  and  over  by  the  same  witness,  or  when 
the  rejected  testimony  has  been  given  by  an- 
other witness.  The  two  roles  have  been  re- 
Iterated  so  often  by  Texas  courts  that  It  Is 
useless  to  cite  authorities.  They  are  settled 
beyond  dispute.  Not  only  did  Dr.  Allen  swear 
to  the  same  facts,  whose  rejection  is  com- 
plained of  by  appellant,  but  another  expert 
medical  witness,  when  substantially  the  same 
hypothetical  question  was  asked  him,  unhes- 
itatingly and  emphatically  replied:  "I  at- 
tribute them  to  her  recent  injury."  He  also 
attributed  appellant's  nervous  condition  to 
her  fall  as  testified  to  by  her.  The  hypotheti- 
cal question  was  asked  this  witness  at  least 
three  times,  and  he  answered  every  time  that 
her  injured  condition  was  the  result  of  her 
fall  after  the  explosion.  What  more  could 
reasonably  be  demanded?  The  assignment  of 
error  is  overruled.  , 

[2]  The  following  special  charge  was  re- 
quested by  appellee  and  given  by  the  court: 

"You  are  instructed  that  before  you  can  find 
that  the  boiler  in  question  was  caused  to  explode 
by  reason  of  defendant's  negligence,  you  must 
find  affirmatively  from  a  preponderance  of  the 
evidence  what  was  the  cause  of  such  explosion, 
that  same  was  caused  to  explode  on  account  of 
some  defect  in  the  boiler  or  its  appliances,  or 
that  same  was  caused  to  explode  on  account 
of  some  act  or  omission  on  the  part  of  some 
a^ent  or  employe  of  defendant  engaged  in  han- 
dling or  operating  the  engine;  and  you  are 
further  instructed  m  this  connection  that  before 
you  can  find  negligence  with  respect  to  any  de- 
fect in  the  boiler,  you  must  find  what  was  the 
nature  or  character  of  such  defect  (if  any),  and 
that  same  was  of  such  nature  or  character  as 
that  the  defendant  could,  and  would  in  the 
exercise  of  ordinary  care  on  its  part,  have  dis- 
covered and  remedied  such  defect  (if  any)  before 
the  alleged  explosion  occurred.  And,  in  this 
connection,  you  are  further  instructed  that  be- 
fore you  can  find  negligence  on  the  part  of  the 
defendant  with  respect  to  any  act  or  omission  of 
any  agent  or  employe  of  defendant  engaged  in 
handling  or  operating  the  engine,  you  must  find 
that  there  was  some  act  or  omission  on  the  part 
of  some  agent  or  employe  of  defendant  with  re- 
spect to  the  matter  of  handhng  or  operating  the 
engine,  and  that  such  act  or  omission  was  the 
cause  of  the  alleged  explosion,  and  that  a  man 
of  ordinary  prudence  in  the  circumstances  would 
not  have  been  guilty  of  such  act  or  omission. 
Unless  you  find  there  was  negligence  in  one  or 
the  other  respect  mentioned,  under  the  above 
instructions,  you  must  return  a  verdict  for  the 
defendant." 


That  charge  Is  attacked  by  appellant  on 
the  ground  that  it  "is  uncertain,  confusing, 
and  misleading  and  was  calculated  to  mislead 
the  Jury  and  was  prejudicial  to  plaintiff," 
and  "because  said  charge  was  upon  the 
weight  of  the  evidence."  In  the  only  prop- 
osition under  the  assignment  of  "error  the 
second  objection  is  abandoned,  and  only  the 
first  objection  Is  urged.  The  ground  of  ob- 
jection is  very  general,  and  the  clause  of  the 
motion  for  a  new  trial  upon  which  it  Is  based 
did  not  notify  the  trial  Judge  wherein  the 
charge  was  "uncertain,  confusing  and  mis- 
leading and  was  calculated  to  mislead  the 
Jury  and  was  prejudicial  to  plaintiff."  It  is 
only  after  the  case  reaches  this  court  that 
a  proposition  is  appended  to  the  assignment 
of  error  in  which  it  is  stated  that  the  charge 
of  the  court  only  submitted  one  issue  of  neg- 
ligence, and  that  the  special  charge  led  the 
"Jury  to  believe  that  it  was  necessary  for 
them  to  find  other  grounds  of  negligence  in 
addition  to  excessive  steam  pressure."  The 
object  in  requiring  objections  to  be  made  to 
a  charge  before  it  Is  read  to  the  Jury  is  to 
give  an  opportunity  to  the  trial  Judge  to 
make  any  corrections  in  the  charge  suggested 
by  the  objections,  and  the  end  to  be  attained 
In  making  a  motion  for  a  new  trial  is  to  ex- 
tend to  the  Judge  yet  another  opportunity  to 
remedy  any  errors  in  the  proceedings  or  in 
the  charge.  The  object  of  the  law  in  requir- 
ing objections  to  the  charge  to  be  presented 
to  the  court  bef<Hre  it  is  read  to  the  Jury 
would  be  a  "snare  and  a  delusion"  if  vague 
and  indefinite  and  general  objections  pointing 
out  no  error  would  suffice.  The  practice  as 
to  charges  would.  In  no  substantial  way,  be 
different  from  what  it  was  before  the  statute 
was  amended,  and  charges  could  be  attacked 
upon  any  grounds  occurring  to  shrewd  coun- 
sel after  the  trial,  and  after  all  chance  for 
the  trial  Judge  to  correct  an  error  Is  Irre- 
trievably lost 

Such  assignments  of  error  as  the  one  under 
consideration  have  been  condemned  by  this 
court  and  consideration  of  them  denied  in  a 
number  of  instances.  In  the  case  of  Rail- 
way V.  Boothe,  126  S.  W.  700,  the  assignment 
was  that  the  charge  was  "misleading  and 
confusing  and  in  many  portions  of  the  charge 
it  is  impossible  to  decipher  the  meaning," 
and  Judge  James,  for  this  court,  held :  "This 
complaint  points  to  nothing  definite,  and  is 
not  to  be  considered."  Again,  in  the  case  of 
Railway  t.  Averill,  136  8.  W.  98,  a  similar 
assignment  of  error  was  not  entertained  by 
this  court  on  account  of  its  uncertainty.  To 
the  same  effect  are  Railway  v.  Templeton, 
175  S.  W.  601,  and  Railway  v.  Watts,  182  S. 
W.  412,  not  yet  published,  both  of  this  court. 

[3,  4]  The  third  assignment  of  error  Is  over- 
ruled. It  is  asserted  therein  that  the  "un- 
controverted  testimony"  showed  that  the  ex- 
plosion "was  caused  by  excessive  steam  pres- 
sure," and  if  that  assertion  was  supported  by 
the  record,  still  it  would  not  be  sufficient  to 
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justify  a  verdict  unless  It  appeared  that  snch 
excesstve  steam  pressure  was  chargeable  to 
the  negligence  of  appellee.  This  was  not 
done,  but,  on  the  other  hand,  the  evidence 
showed  that  the  engine  had  just  come  from 
the  shops,  where  It  had  been  thoroughly  re- 
paired, tested,  and  Inspected,  and  that  bo 
far  as  human  skill  and  Intelligence  could  de- 
termine, it  was  in  a  perfect  condition,  and  if 
there  was  excessive  steam  pressure,  the  evi- 
dence failed  to  disclose  how  it  arose.  There 
was  no  evidence  tending  to  show  that  ex- 
cessiTe  steam  pressure  caused  the  explosion, 
unless  it  is  to  be  inferred  from  the  explosion 
Itself,  except  the  opinion  of  F.  A.  Carver, 
who  gave  it  as  his  opinion  that  excessive 
steam  pressure  caused  the  explosion.  On 
cross-examination  he  testified  that  he  had 
never  seen  the  engine  and  did  not  know  how 
much  steam  was  on  at  the  time.  In  opposi- 
tion to  that  opinion,  a  witness  testified  to 
the  excellent  condition  in  which  the  engine 
was  at  the  time ;  that  excessive  steam  would 
cause  leaks  at  every  joint,  rivet,  and  bolt; 
that  be  had  been  on  the  engine,  examining  it, 
about  10  minutes  before  the  explosion;  and 
that  at  that  time  there  were  no  leaks;  and 
he  thought  the  steam  gauge  showed  between 
180  and  190  pounds.  He  testified  that  It 
would  have  taken  20  or  25  minutes  to  have 
accumulated  25  or  30  pounds  additional  steam 
to  the  ISO  or  190  pounds.  The  danger  point 
was  placed  by  Carver  at  tram  600  to  800 
pounds.  The  witness  J.  B.  McLean  was  an 
expert  master  mechanic  and  if  his  testimony 
was  to  be  credited,  the  jury  would  naturally 
reject  the  opinion  of  a  man  which  was  mere 
specolatlon  and  utterly  baseless.  The  mas- 
ter mechanic  also  stated: 

"I  doubt  whether  an  accident  such  as  that  wag 
could  have  been  produced  by  excessive  steam 
pressure." 

Another  witness  testified  to  having  been  on 
tbe  engine  a  short  time  before  the  explosion, 
and  tbe  steam  gauge  showed  IdO  pounds. 
Another  witness  testified  that  he  was  on  the 
engine  just  a  few  minutes  before  the  explo- 
sion, and  there  were  no  signs  whatever  of 
excessive  steam.  There  was  other  testimony 
tending  to  support  the  evidence  mentioned, 
and  Instead  of  the  "uncontrorerted  testi- 
mony" showing  that  tbe  explosion  was  caused 
by  excessive  steam  pressure,  a  preponder- 
ance of  the  evidence  tended  to  show  that  it 
did  not  arise  from  that  cause. 

[I]  There  can  be  no  doubt  that  the  explo- 
sion, as  stated  by  appellant,  "was  an  unusual 
occurrence  and  was  terrific,"  but  the  testl- 
nMwy  utterly  falls  to  disclose  the  titanic 
cause  of  the  destructive  explosion.  As  said 
by  the  master  mechanic: 

"Any  man  can  speculate  on  it,  but  to  be  in  a 
position  where  you  can  say  what  caused  it  is 
entirely  different." 

Appellant  alleged  that  it  was  caused  by 
excessive  steam  pressure,  which  was  created 
by  the  negligence  of  appellee,  and  It  devolved 


upon  her  to  prove  it  by  facts,  and  not  by 
vague  imagination  and  wild  speculation. 

[6,  7]  It  may  be  that  if  It  had  been  alleged 
that  the  locomotive  was  under  the  manage- 
ment and  control  of  appellee  and  an  nn- 
usual  explosion  occurred,  in  the  absence  of 
an  explanation,  the  reasonable  conclusion 
would  be  that  tbe  explosion  arose  from  a 
want  of  care,  but  In  this  Instance  appellant's 
case  must  rest  on  proof  that  the  explosion 
was  caused  by  excessive  steam  pressure,  as 
she  alleged  in  her  petition.  If  it  had  been 
shown  that  nothing  but  steam  pressure  could 
cause  such  an  explosion,  the  case  would  have 
been  difFerent,  but  that  was  not  done.  Under 
a  general  allegation  of  negligence,  the  facts 
attending  the  explosion  might  be  such  as  to 
lead  reasonably  to  the  belief  that  without 
negligence  tbe  accident  would  not  have  oc- 
curred*. But  the  negligence  was  alleged  to 
have  consisted  in  a  certain  act  or  condition 
brought  about  by  the  negligence  of  appellee, 
and  it  must  be  proved.  That  the  explosion 
occurred  on  account  of  excessive  steam  pres- 
sure caimot  be  presumed  from  the  fact  of 
the  explosion  alone.  McCray  v.  Railway,  89 
Tex.  168,  84  S.  W.  95 ;  Broadway  v.  Gas  Co., 
24  Tex.  Civ.  Aw>.  603,  60  S.  W.  270;  Tal- 
ley  V.  Beever,  83  Tex.  Civ.  App.  675,  78  S. 
W.  23. 

The  evidence  left  the  cause  of  the  explo- 
sion shrouded  in  mystery,  the  experts  stat- 
ing that  they  did  not  know  what  caused  the 
accident  In  the  very  nature  of  things  no 
man  could  truthfully  say  that  he  knew  the 
cause  of  the  explosion.  It  might  have  been 
caused  by  excessive  steam  pressure,  but  It 
might  also  have  been  brought  about  by  other 
causes. 

The  judgment  is  affirmed. 


OALVESTON,  H.  4  S.  A  RX.   CO.  v.  PEREZ.* 
(No.  5574.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  10,  1016.    Rehearing  Denied 

Feb.  2,  1916.) 

L  Steam  <S=36  —  Boilkb  JE^xfiabion  —  Pbb- 

BTJMPTION   OT  NEOUGBNOB. 

Where,  in  an  action  for  injuries  to  plain- 
tiff, while  walking  along  the  street,  from  the  ex- 
plosion of  a  locomotive  boiler  in  a  roundhouse, 
it  appeared  that  the  locomotive  was  under  the 
nuinagement  of  defendant  and  that  such  acd- 
dents  do  not  happen  in  tbe  ordinary  course  of 
things  if  those  having  the  management  use  prop- 
er care,  and  no  explanation  of  the  accident  was 
given  by  defendant,  the  presumption  was  that 
the  explosion  was  due  to  defendant's  negligence, 
though  there  was  no  direct  proof  thereof. 

[Ed.  Note.— For  other  cases,  see  Steam,  Ont. 
Dig.  §§  4-11;   Dec.  Dig.  <S=»6.] 

2.  Steam  ®=>&— Boilxb  Explosion— Plead- 
ing and  Proof. 

Where  the  petition  alleged  tiiat  the  explo- 
sion was  due  to  the  negligence  of  defendant's 
employes,  but  did  not  specify  any  particular 
acts  of  negligence,  it  being  stated  that  the  par- 
ticular acts  were  unknown  to  plaintiff  and  pe- 
culiarly within  defendant's  knowledge,  proof  of 
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general  negligence  waa  nifficient,  and  it  was  not 
edsential  that  plaintiff  prove  any  particular  neg- 
ligent acts. 

[Bd.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  IS  4-11;  Dec.  Dig.  «=36w1 

Appeal  from  District  Court,  Bexar  Connty; 
S.  G.  Tayloe,  Judge. 

Action  by  Severo  Perez,  by  next  friend, 
against  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company.  From  judgment 
for  plaintiff,  d^endant  appeals.    Affirmed. 

Baker,  Botta.  Parlcer  &  Garwood,  of  Hous- 
ton, and  Templeton,  Brooks,  Napier  &  Ogden 
and  Ed.  W.  Smith,  all  of  San  Antonio,  for  ap- 
pellant Harrison  &  Gray,  J.  R.  Norton,  and 
James  Routledge,  all  of  San  Antonio,  for  ap- 
pellee. 

CARLy  J.  Appellee  sued  appellant  for  per- 
sonal injuries  inflicted  on  Iiim  by  reason  of 
a  boiler  explosion,  March  18,  1912,  In  one  of 
appellant's  locomotives  in  its  yard  in  the  city 
of  San  Antonio.  It  was  alleged  that  appel- 
lee, a  schoolboy,  was  walking  along  the  street 
ou  his  way  to  school  when  the  explosion  oc- 
curred, and  a  piece  of  the  boiler  was  pro- 
pelled by  force  of  the  explosion  through  the 
air  and  struck  the  ground  near  him,  throw- 
ing him  down  and  injured  him;  that  the 
explosion  was  due  to  appellant's  negligenoe. 
The  petition  alleged  that: 

"The  said  locomotive  at  and  prior  to  the 
time  of  said  explosion  was  owned  and  operated 
by  the  said  defendant  and  was  in  charge  and 
Control  of  the  agents  and  employfe  of  said  de- 
fendant That  the  said  explosion  of  same  was 
caused  solely  end  only  by  and  through  the  care- 
lessness and  negligence  of  said  defendant  and  its 
ajrents  and  employes,  who  without  cause  or  jus- 
tification caused  and  permitted  said  locomotive 
to  explode,  as  above  set  forth,  solely  and  only 
through  their  fault  and  nesligence.  That  this 
plaintiff  was  not  near  the  said  explosion  at  the 
time  of  said  accident  but  was  at  least  500  feet 
away  from  the  same,  and  that  he  is  not  able  to 
Btatn  and  define  particularly  whnt  particular 
negligence  caused  said  explosion  of  said  locomo- 
tive. That  said  locomotive  was  in  the  control 
and  management  of  the  defendant  at  said  time 
and  was  being  operated  by  it  and  waa  not  even 
\'isible  to  this  plaintiff,  who  is  a  minor  of  tender 
years,  prior  to  said  explosion.  That  the  reason 
and  cause  of  said  explosion  and  the  particular 
acts  of  neglisence  which  causetl  and  produced  it 
are  peculiarly  within  the  knowledge  of  the  de- 
fendant and  are  not  within  the  knowledge  of 
the  plaintiff  and  therefore  he  cannot  more  fully 
allege  the  same." 

Almost  this  entire  appeal  1b  predicated  up- 
on the  theory  that  the  rule  of  law  symbolized 
by  the  maxim  res  ipsa  loquitur  does  not  ap- 
ply, and  that  there  is  no  evidence  showing 
any  actionable  negligence  on  the  part  of  the 
railway  company,  its  agents  and  employes; 
that  it  simply  shows  that  the  locomotive  and 
boiler  In  question  was  destroyed,  and  does 
not  show  what  was  the  cause  of  its  destruc- 
tion, whether  it  exploded  or  was  blown  up; 
and  that  the  evidence  does  not  show,  nor 
tend  to  show,  that  any  defect  in  the  boiler 
was  the  cause  of  the  explosion.  The  defend- 
ant admitted  that  the  boiler  exploded  or  was 
blown  up,  but  denied  the  other  material  al- 
legations.   The  piece  of  the  boiler,  wblcb  was 


hurled  through  the  air  about  1,000  feet  away 
to  where  appellee  was  Injured,  weighed  some- 
where near  15,000  pounds,  and  its  force  was 
so  great  that  it  broke  the  window  lights  in 
the  houses  near  where  it  fell.  There  Is  some 
testimony  that  the  bolts  were  broken,  and 
otherwise  the  boiler  was  in  an  Improper  con- 
dition to  withstand  excessive  steam  pressure. 
And  there  was  evidence  to  the  effect  that 
there  was  excessive  steam  pressure,  that  the 
engine  would  stand  350  pounds  of  steam  be- 
fore it  would  explode,  and  that  a  safe  work- 
ing pressure  would  be  about  225  pounds. 

[1]  This  engine  was  shown  to  have  been  on 
the  premises  of  appellant  in  its  yards  and 
under  its  control.  It  exploded,  and  a  large 
piece  of  the  boiler,  hurled  with  terrific  force, 
caused  the  Injury  to  appellee,  who  was  pass- 
ing along  a  street  some  distance  away. 

"Ordinarily  there  must  be  reasonable  evidence 
of  negligence.  But  when  the  thing  is  shown  to 
be  under  the  management  <^  the  defendant  »r  its 
servants,  and  the  accident  is  such  as,  in  the  or- 
dinary course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  alisence  of 
an  explanation  by  defendant^  that  the  axxndent 
arose  from  want  of  care."  G.,  C.  &  S.  F.  Ry. 
Co.  V.  Wood,  63  S.  W.  165.  The  "circumstances 
attending  the  injury  may  be  sufficient  to  es- 
taUish  ue  fact  of  negligence  without  any  direct 

Sroof  thereof."  McCrav  v.  G.,  H.  &  S5.  A.  Ry. 
!o.,  80  Tex.  168,  34  S.  W.  95.  See,  also,  Wash- 
irffton  V.  Railway  Co.,  90  Tex.  314,  88  S.  W. 
704. 

[SI  In  the  case  of  McGraw  v.  G.,  H.  &  S. 
A.  Ry.  Co.,  182  S.  W.  417,  this  day  decided  by 
us,  particular  acts  of  aegligence  were  set 
forth,  and,  having  predicated  the  case  upon 
such  particular  acts  of  negligence,  it  devolv- 
ed upon  the  plaintiff  to  prove  same;  but  in 
this  case  It  was  simply  alleged  generally  that 
there  was  an  explosion  which  caused  flie  in- 
jury, and  that  the  company  was  negligent, 
the  particular  acts  of  negUgence  being  un- 
known to  plaintiff,  since  they  were  peculiar- 
ly within  the  knowledge  of  the  appellant 
And  the  explosion  of  a  steam  boiler  is  such 
an  unusual  occurrence  that  It  speaks  for  it- 
self and  is  prima  fiide  evidence  of  negligence. 
Though  the  mere  ftict  that  an  accident  has 
happened  may  not  be  evidence  of  negligence, 
the  character  of  the  accident  and  the  drcum- 
stances  attending  It  may  be  such  as  to  leave 
reason  to  believe  that  without  negligence  It 
would  not  have  occurred.  For  Instance,  neg- 
ligence may  be  Inferred  from  the  unexplain- 
ed derailment  of  a  train.  Railway  Co.  v. 
Richards,  20  Tex.  Civ.  App.  203,  49  S.  W.  687; 
Railway  Co.  v.  Suggs,  62  Tex.  323;  Shoe- 
maker V.  Railway  Co.,  29  Tex.  Civ.  Aw>. 
578,  69  S.  W.  990;  Railway  Co.  v.  Hawk,  30 
Tex  Civ.  App.  142,  69  S.  W.  1037;  G.,  H.  & 
S.  A.  Ry.  Co.  V.  Senn,  125  S.  W.  322.  Negli- 
gence in  the  operation  may  be  Inferred  from 
the  mere  fact  of  a  boiler  explosion  whereby 
Injury  is  inflicted.  Young  v.  Bransford,  12 
Lea  (Tenn.)  232. 

The  fact  that  the  boiler  exploded,  coupled 
with  the  further  fact  that  such  Is  ^n  unusual 
occurrence,  is  of  Itself  sufflci^ent  to  warrant 
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the  conclusion  or  Inference  that  some  kind  of 
negligence  caused  It  to  do  so,  and,  since  It 
was  under  the  control  and  operation  of  the 
railway  company,  Is  suflJdent,  In  the  absence 
of  explanation,  to  sustain  a  finding  that  the 
explosion  was  the  result  of  appellant's  neg- 
ligence. If  the  doctrine  of  res  ipsa  loquitur 
does  not  apply  to  a  case  of  this  kind,  then  it 
would  be  difiScult  to  find  a  ca^  to  which  it 
does  apply.  Appellee  was  not  an  employs  of 
appellant,  but  was  a  distant  passer-by  at  the 
time  he  was  injured.  111.  Cent  Ry.  Co.  t. 
Phillips,  55  m.  194;  Id.,  49  111.  234. 

It  was  in  evidence  that  the  boiler  was 
scattered  in  a  thousand  pieces  for  a  distance 
of  as  much  as  a  thousand  feet  away;  that 
in  a  boiler  of  this  kind  there  are  2,500  to 
3,000  staybolts;  that  out  of  10  or  12  found 
7  or  8  showed  the  existence  of  old  fractures 
In  the  ^me  existing  prior  to  the  explosion, 
or  about  60  per  cent,  of  defective  bolts. 

From  what  we  have  said  it  follows  that 
appellant's  assignments  of  error  must  be 
overruled,  and  the  judgment,  which  is  for 
^000,  be  affirmed.    It  is  so  ordered. 


CANODB  V.  SEWEDL  et  al.     (No.  878.)  • 
(Court  of  CSvll  Appeals  of  Texas.     Amarillo. 
Dec.  18,  1915.) 

1.  EVIDENOl!  €=>597— SumciKNOY. 

To  support  a  verdict  there  must  be  more 
than  a  scintilla  of  evidence;  there  must  be  evi- 
dence sufScient  to  warrant  a  reasonable  belief 
of  the  existence  of  the  fact  sought  to  be  infer- 
red. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2449;    Dec.  Dig.  «=»o97.] 

2.  Nkouoxrok  «s>121  — "Rbs  Ipsa  Loqoi- 

TUB." 

The  expression  "res  ipsa  loquitur"  is  a 
shorthand  niethod  of  showing  that  the  circum- 
stances attendant  upon  an  occuirence  are  of 
such  a  character  as  to  speak  lor  tliemselves  in 
inferring  the  negligence  and  the  cause  of  the 
disaster. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  217-220.  224.-22S,  271;  Dec.  Dig! 
^=»121. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Ipsa  Loquitur.] 

8.  PLBAniNQ  ®=»176  —  Reply  as  DsriaIt— 

Statute, 

Under  Rev.  St.  art  1829,  as  amended  by 
Acts  33d  Leg.  c  1ZT,  providing  that  if  any  spe- 
cial matter  of  defense  shall  be  pleaded  by  the 
defendant  the  plaintiff  shall  be  required  to  an- 
swer to  each  paragraph,  either  admitting  or 
denying,  or  denying  that  he  has  any  knowledge 
or  mformation  sufficient  to  form  a  belief,  and 
that  any  fact  so  pleaded  by  defendant  that  is 
not  denied  by  plaintiff  shall  be  taken  as  confess- 
ed, where  plaintiffs,  to  defendant's  answer,  re- 
plied that  they  had  not  sufficient  information  to 
form  a  belief,  such  a  reply  was  tantamount  to 
a  denial  to  the  extent  of  putting  defendant  upon 
proof  of  the  fact  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  343,  34-5-353;   Dec.  Dig.  «=»176.i 

4.  Masteb  and  Sebvant  «=»278— Injuries  to 
Servant — Negligence  of  Masteb — Sufw- 
cnsNOT  OF  Evidence. 

In  an  action  for  death  of  a  servant  found 

with  his  skull  crushed  on  the  master's  descend- 


ing elevator,  which  he  had  been  repairing,  evi- 
dence held  insufficient  to  establish  negligence 
of  the  master  as  the  produdng  cause  of  the  serv- 
ant's death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §8  954,  956-958,  960-969, 
971,  9TO,  977;    Dec.  Dig.  <S=>27a] 

Appeal  from  District  Court,  Potter  Coun- 
ty; Hugh  L.  Umphres,  Judge. 

Action  by  Carrie  Seweli  and  others  against 
H.  P.  Canode.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

See,  also,  172  S.  W.  142. 

Cooper  &  Merrill,  of  Houston,  Lumpkin  & 
Harrington,  of  Amarillo,  and  Cnpps,  Cantey, 
Hanger  &  Short,  of  Ft  Worth,  for  appellant 
L.  C.  Barrett,  Jas.  N.  Browning,  B.  T.  Miller, 
and  J.  Marvin  Jonea,  all  of  Amarillo,  for  ap- 
pellees. 

HENDRICKS,  J.  The  mother,  and  the 
wife  and  daughter  of  Alvlu  Seweli,  deceased, 
sued  H.  P.  Canode,  alleging  the  death  of  said 
Seweli  to  have  been  produced  by  the  -negli- 
gence of  Canode,  on  account  of  a  defective 
elevator,  situated  in  the  Amarillo  Hotel,  at 
Amarillo,  Tex.,  owned  and  controlled  by  said 
defendant  Upon  the  trial  of  the  case,  after 
the  introduction  of  plaintiffs'  testimony,  the 
defendant  refusing  to  introduce  any  testi- 
mony, the  Jury,  upon  the  submission  of  spe- 
cial issues,  by  the  trial  court,  found  that  the 
negligence  of  the  defendant  was  the  cause  of 
Sewell's  death,  upon  which  the  Judgment  was 
rendered;  and  the  sufficiency  of  the  testi- 
mony to  support  this  finding,  in  different 
phases,  la  the  only  assignment  of  appellant 
Canode  on  this  appeal. 

The  testimony  of  Ong  is,  in  effect,  that  he 
was  sitting  on  a  settee  In  the  lobby  of  the 
Amarillo  Hotel,  situated  on  the  ground  floor 
of  same,  facing  the  hatchway,  or  shaft,  of 
the  elevator,  when  he  heard  something  fall, 
"sounding  like  glass  or  tools";  and  he  says 
that  "dust  and  stuff  fell  down  all  around 
(meaning,  we  assume,  down  the  shaft  of  the 
elevator),  and  after  that  "it  was  not  but  a 
second  until  the  elevator  came  in  sight." 
When  the  elevator  came  in  sight  be  saw  one 
Inmau  standing  inside  the  elevator,  manipu- 
lating the  lever,  used  for  the  purpose  of  start- 
ing and  stopping  the  elevator,  back  and  forth, 
evidently  for  the  purpose  of  attempting  to 
stop  said  elevator.  When  the  elevator  de- 
scended, and  came  in  sight  of  Ong,  Alvln 
Seweli  was  lying  on  his  back  upon  the  top 
of  the  cage  of  the  elevator,  with  his  head 
facing  Ong,  towards  the  east,  and  with  his 
feet  over  a  beam,  which  we  presume  was  a 
part  of  the  construction  of  the  top  of  said 
elevator  cage.  The  elevator  went  to  the  bot- 
tom and  passed  out  of  sight,  the  top  of  said 
elevator  being  a  little  below  the  lobby  floor. 
Seweli  was  taken  from  his  position  on  the 
top  of  the  cage  to  the  lobby  floor,  with  part 
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of  his  skull  crushed,  apparently  dead,  and 
living  only  a  few  moments  thereafter. 

Clande  Gaylor,  a  former  employ^  of  Can- 
ode,  In  said  hotel,  and  part  of  whoise  duties 
had  been  to  operate  the  elevator,  testified: 

"The  elevator  was  started  by  a  lever  wxnrking 
from  left  to  right,  and  vice  versa.  The  elevator 
Bometimes,  when  started,  would  run  smoothly, 
and  sometimes  it  would  stop  without  throwing 
the  lever  and  start  up  of  its  own  accord  and 
jerk  a  little.  The  devator  sometimes  would 
stop  without  the  current  being  thrown  off  and 
would  start  up  without  moving  the  lever.  It 
behaved  as  I  have  described  a  couple  of  times, 
or  such  matter,  in  the  half  of  the  day  that  I 
ran  the  same,  on  the  Tuesday  or  Wednesday  of 
the  same  week  prior  to  the  injury  complained 
of.  A  few  weeks  prior  to  the  injury,  the  ele- 
vator cage  fell  from  somewhere  near  the  top 
of  the  building." 

In  defendant's  answer,  In  three  different 
paragraphs  of  the  same,  there  are  allega- 
tions, one  of  them  In  substance  that  Sewell, 
prior  to  the  time  of  his  death,  had  been  at 
work  upon  the  bells  of  the  elevator,  placing 
In  same  storage  batteries  for  the  purpose  of 
operating  the  floor  indicators  and  the  bells 
connected  therewith. 

The  next  averment  is,  in  substance,  that 
the  defendant  shows  to  the  coart  that  the 
said  Sewell,  "Just  prior"  to  the  time  of  bis 
Injury,  which  resulted  in  his  death,  was 
working  upon  the  beOa  of  said  elevator,  sit- 
uated In  said  hotel;  and  the  third,  in  sub- 
stance. Is  that  Sewell  and  Inman  at  and  pri- 
or to  the  time  the  deceased  received  the  in- 
juries, which  resulted  in  his  death,  had  been 
placing  storage  batteries  for  th«  use  of  the 
elevator  in  connection  with  its  bells  and  indi- 
cator, and  that  at  said  time  Sewell  and  In- 
man were  the  only  persons  in  and  about  said 
elevator. 

As  to  the  first  allegation,  plalntiftB,  in  a 
supplemental  petition,  said  they  were  not 
informed  and  had  not  sufficient  Information 
for  the  purpose  of  answering  the  same.  The 
second  averment,  as  to  what  Sewell  was  do- 
ing Just  prior  to  the  accident,  were  specif- 
ically denied  by  plaintiff.  The  last  averment, 
with  reference  to  the  situation  and  perform- 
ance of  work  by  Inman  and  Sewell,  was  not 
denied  by  said  plaintiffs. 

Ther  appellee  would  have  as,  under  this 
condition  of  the  pleadings,  to  construe  the 
defendant's  pleadings,  as  an  admission  upon 
his  part  of  the  situation  and  Character  of 
work  indulged  in  by  Sewell  at  or  Just  prior 
to  the  time  of  his  injury ;  and  argue  that  if 
Sewell  was  working  ujwn  the  elevator,  in 
the  line  of  his  employment  at  the  time,  that 
fact,  in  connection  with  Ong's  testimony,  and 
the  established  fact  of  the  defects  of  the  ele- 
vator, constitute  sufficient  proof  of  actionable 
negligence. 

If  we  concede  to  the  extent  that  appellant's 
defensive  pleadings  upon  their  fa.ce,  especial- 
ly the  last  paragraph  mentioned,  situates  the 
deceased  as  placing  storage  batteries  for  the 
use  of  the  elevator,  such  pleadings  would 
tend  to  place  him  in  the  elevator,  "at  and 


prior  to  the  Ume"  he  rec^ved  lUs  injories. 
The  testimony  of  Ong,  with  the  averments 
insisted  upon  by  appellees,  in  their  brlef^ 
as  to  the  work  in  whidi  the  deceased  was  en- 
gaged, placed  the  batteries,  in  reality,  inside 
said  elevator. 

[1]  There  was  a  noise  of  falling  glass,  or 
tools,  and  dust  was  first  seen  falling  down 
the  elevator  shaft,  and,  vrithin  some  inap- 
preciable length  of  time,  the  elevator  hove 
in  sight  with  Inman  desperately  attempting 
to  stop  it,  and  Sewell  practically  dead  on  top 
of  the  cage  of  the  same.  We  can,  of  course, 
infer  that  the  elevator  was  defective,  but  the 
questions  remain:  What  caused  the  noise  as 
of  falling  glass,  or  tools,  and  the  dust  and 
"stuff"  that  fell  down  the  shaft  of  the  ele- 
vator Immediately  preceding  the  descent  of 
the  same?  Or  whether  Sewell  fell  through 
some  floor  opening  into  the  hatchway,  with 
his  tools,  and  upon  the  top  of  the  elevator, 
producing  the  noise  and  the  debris  mentioned, 
and  then  Inman  started  the  elevator?  Aa  to 
these  questions,  we  are  wholly  left  to  sar- 
mise  and  conjecture.  There  must  be  more 
than  a  scintilla  of  evidence;  there  most  be 
"evidence  sufficient  to  warrant  a  reasonable 
belief  of  the  existence  of  the  fact  which  is 
sought  to  be  inferred."  Washington  v.  Ball- 
way  Co.,  90  Tex.  321,  38  S.  W.  764.  In  that 
case  cited  by  appellees,  the  negro  was  under 
some  derailed  cars,  whldi,  It  could  be  in- 
ferred upon  the  principle  of  res  ipsa  loquitur, 
had  been  negligently  derailed,  and  the  ap- 
pellant, when  last  seen,  was  walking  in  the 
direction  of  the  place  of  the  accidoit;  It 
oonld  be  inferred  that  the  cars,  negligently 
derailed,  feU  upon  and  killed  him. 

"Adjudicated  cases  on  questions  of  evidence 
are  valuable  as  precedents  only  when  based  on 
the  same  or  not  dissimilar  facta,  and  such  cases 
are  rarely  found."  Railway  Co.  v.  Boone.  105 
Tex.  194,  146  S.  W.  633. 

Justice  Fly  properly  said,  in  the  same 
case  (131  S.  W.  610),  that  cases  of  this  char- 
acter "are  decided  upon  their  own  proper 
facts,  and  not  upon  those  of  another  and  dif- 
ferent case,"  and  we  look  to  other  cases  only 
"to  assist  us  in  the  proper  understanding  of 
the  facts  and  the  proI>ative  force  that  should 
be  accorded  them." 

In  the  Boone  Case,  supra,  insisted  upon 
by  appellees  as  applicable  to  tlils  record, 
when  you  read  Justice  Fly's  opinion,  upon 
which  the  writ  of  error  was  granted  (which 
more  fully  sets  out  the  facts  and  derivable 
inferences  than  Justice  Dibrell's  opinion)  in 
connection  with  the  opinion  of  the  Supreme 
Court,  there  is  exhibited  a  train  of  facts,  and 
circumstantial  inferenceo,  though  tenuous, 
which  Justified  the  verdict  that  the  engineer, 
without  warning,  in  the  night,  negligently 
shoved  a  "cut"  of  cars  onto  the  "cut"  upon 
which  Boone  was  working  moving  down  the 
track,  and  which  knocked  him  off  the  par- 
ticular car  where  he  was  last  seen  in  the  line 
of  his  duty  for  the  purpose  of  setting  the 
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In  the  case  of  Thompson  v.  Johnson  Bros., 
86  Wla.  576,  57  N.  W.  298,  the  boy  got  npon 
a  freight  elevator  and  was  jerked  into  an  un- 
guarded drum,  which  rolled  and  unrolled  a 
cable  according  to  wliether  the  elevator  was 
ascending,  or  descending;  it  was  certain,  of 
coarse,  that  the  elevator  killed  him,  and 
quite  inferable  that  the  cable  Jerked  him 
onto,  or  Into,  the  unguarded  drum.  The  ele- 
vator should  really  have  been  started  by 
"check  lines,"  instead  of  by  the  cable,  and 
the  Jury  found  that  the  boy,  by  mistake, 
when  he  stepped  upon  and  started  the  ele- 
vator, must  have  caught  hold  of  the  cable 
instead  of  the  "check  lines,"  and  that  bis 
youth  and  inexperience  excused  his  act. 

[2]  Appellees  say  that  the  principle,  res 
Ipsa  loquitur  applies.  This  doctrine,  appro- 
priate when  applicable,  is  a  shorthand  meth- 
od of  saying  that  the  circumstances  attend- 
ant upon  an  occurrence  are  of  such  a  char- 
acter as  to  speak  for  themselves  in  inferring 
the  negligence  and  the  cause  of  the  disaster. 
If  from  this  record  we  knew,  or  there  was 
some  pertinent  fact  to  Induce  a  reasonable 
tellef,  that  the  starting  of  the  elevator  killed 
SeweU.  or  that  the  elevator  started  when  he 
was  working  on  top  of  the  same,  or  that 
this  noise,  which  Ong  heard,  producing  the 
dust  that  fell  down  the  hatchway,  was  in 
some  manner  caused  by  Sewell's  body  being 
Jerked  over  when  the  elevator  started,  or 
was  Jerked  against  some  obstruction,  initial- 
ly produced  by  the  starting  of  the  elevator, 
a  different  cause  would  be  presented.  To 
have  SeweU  placing  the  storage  batteries  in 
the  elevator  (which  is  the  defendant's  plead- 
ing reproduced  in  appellees'  brief,  as  an  ad- 
mission of  Sewell's  situation)  when  the  tes- 
timony places  SeweU  in  a  dying  condition 
iqwn  the  top  of  the  elevator  cage,  without 
some  pertinent  fact  explaining  such  a  thing, 
does  not  aid  us. 

If  we  consider  the  defendant's  sixth  par- 
agraph of  his  pleading,  as  to  the  situation  of 
SeweU  and  Inman,  in  placing  the  storage 
batteries  for  the  use  of  the  elevator  upon  the 
same,  when  the  first  pleading  of  defendant 
and  plaintiffs'  evidence  place  the  batteries 
inside  the  elevator,  make  it  equally  inex- 
plicable and  hard  to  give  the  same  the  effect 
desired.  If  we  say  that  this  last  pleading  is 
not  dear  and  that  the  pleader  really  meant 
that  SeweU  was  placing  batteries  when  he 
was  kiUed,  or  some  of  same,  outside  of,  or 
on  top  of,  the  elevator,  this  situation  is  con- 
tradicted by  that  part  of  defendant's  plead- 
ing, reproduced  in  appeUees'  brief,  in  situ- 
ating SeweU  as  at  "work  upon  the  bells  of 
the  elevator,  placing  therein  storage  batteries 
for  the  purpose  of  operating"  the  indicators 
and  bells;  for  in  this  last  paragraph  the 
pleader  evidently  means,  though  not  gram- 
matically stated,  that  SeweU  was  placing 
storage  batteries  within  the  cage  of  said  ele- 
vator. 

If  we  shonld  begin  to  speculate  and  place 


the  elevator  at  a  floor  opening,  and  SeweU 
as  standing  Just  outside  and  reaching  in, 
placing  the  storage  batteries  therein,  and 
say  that  the  lever  of  the  elevator  was  in  some 
manner  started,  producing  the  descent,  and 
that  SeweU  feU  from  said  opening  in  some 
manner  on  top  of  the  elevator,  as  it  was  de- 
scending, creating  the  noise,  and  the  dust, 
the  question  would  then  remain:  Who  start- 
ed the  elevator,  Inman  or  SeweU?  The  sit- 
uation of  the  openings  upstairs  as  to  the 
lever  within  the  cage  of  the  elevator  is  not 
shown,  nor  that  of  the  batteries,  except  that 
they  were  inside  the  elevator.  We  seriously 
doubt  that  becabse  Inman,  when  the  ele- 
vator was  descending,  was  making  a  de8i)er- 
ate  effort  to  stop  its  descent,  in  such  a  sit- 
uation hjrpothetically  reproduced,  we  could 
say  that  he  started  it 

[3]  We  are  unable  to  decide  unless  we 
bridge  a  hiatus  by  assumption,  and  say  sim- 
ply, because  it  is  generally  shown  that  de- 
ceased was  an  employ^  of  the  defendant, 
that  he  was  on  top  of  the  elevator  in  the 
performance  of  his  work  when  it  started, 
and  that  by  the  negligence  of  Inman  he  was 
injured,  or  from  some  defect  of  the  ele- 
vator. AU  the  evidence  assembled  by  appel- 
lee as  to  his  duties,  and  what  he  had  pre- 
viously done,  does  not  help  us.  As  to  the 
answer  of  defendant  wherein  he  first  alleg- 
ed the  situation  of  SeweU  as  having  been  en- 
gaged in  placing  storage  batteries  and  as  to 
which  plaintiffs  replied  they  had  not  suffi- 
cient information  to  form  a  belief,  we  con- 
strue article  1829  as  amended  by  the  Acts 
of  the  33d  Legislature,  c.  127,  to  make  such 
a  reply  as  tantamoimt  to  a  denial,  to  the  ex- 
tent of  putting  defendant  upon  proof  of  the 
fact  alleged ;  this  is  the  pleading  which  ap- 
peUees  say  in  their  brief  the  situation  of  the 
deceased  is  admitted.  This,  and  the  other 
pleadings,  place  him  within  the  elevator  by 
strong  implication,  if  not  expressly  at  the 
very  time.  CarefuUy  considering  the  plead- 
ings and  it  permitted  to  treat  them  as  ad- 
missions, we  are  not  helped.  Gaylor  did  say 
that  on  one  occasion  the  elevator  dropped 
from  the  top  to  the  bottom.  We  understand 
that  to  have  been  a  different  manifestation 
than  at  the  particular  time  inquired  about. 
The  self-starting  of  the  elevator,  as  we  de- 
duce it  from  Gaylor's  testimony,  reproduced 
in  the  preliminary  part  of  this  opinion,  was 
at  a  time  when  the  elevator  was  ascending 
or  descending,  and  after  running  smoothly 
would  sometimes  stop  without  throwing  the 
lever  and  then  start  up  of  its  own  accord, 
and  "Jerk  a  little."  We  do  not  understand 
from  this  testimony  that  the  elevator  bad 
ever  automatically  started  itself,  when  the 
current  was  off,  from  a  dead  rest 

[4]  Careful  and  repeated  examination  of 
this  testimony,  with  the  inferences  (or,  rath- 
er, the  lack  of  inferences)  derivable  there- 
from, has  forced  us  to  the  conclusion  that 
the  evidence  offered  was  not  legally  sufficient 
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to  estabUsb  negligence  as  produdug  the 
death  of  Sewell;  that  In  order  to  do  so  we 
^aTe  to  surmise,  which  is  different  from  an 
exhibition  of  facts  establishing  a  reasonable 
belief  that  negligence  as  an  actuating  cause 
has  been  proved.  Deplorable  as  the  occur- 
rence is  shown  to  have  been,  we  feel  compel- 
led to  remand  the  cause. 
Reversed  and  remanded. 


GALVESTON,  H.  &  &A.  RY.  00.  v.  WEBB.* 

(No.  5576.)- 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  10,  1916.    Rehearing  Denied 

reb.  9,  191&) 

1.  Masteb  and  Servant  «=»124— Injubiks  to 
Servant— Sahs  Plack  to  Wobk— Doty  of 
Inspxction. 

Where  a  switchman  was  injured  by  jump- 
ing from  a  freight  car  on  which  he  was  working 
when  it  was  derailed  for  the  second  time  in  a 
few  minutes  because  of  rigidity  in  the  trucks 
which  caused  the  wheels  to  mount  the  rails  and 
leave  the  track,  the  master  was  liable,  the 
rigidity  of  the  trucks  being  such  that,  had  there 
been  inspection,  it  must  have  been  discovered, 
BO  that,  if  there  was  inspection,  it  was  negli- 
gent, or  the  defect  was  concealed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §}  235-242;  Dec.  Dig. 
<S=9l24.] 

2.  Mastxb  and  Servant  €=s>124— Injuries  to 
Sebvant^Safk  PtACE  to  Work— Dtjtt  ot 
Inspection. 

In  such  case  the  fact  that  the  car  did  not 
belong  to  the  employer  did  not  relieve  him  of 
the  duty  of  Inspection  and,  if  a  proper  inspec- 
tion would  have  disclosed  the  detect,  the  em- 
ployer was  still  liable,  where  the  car  had  been  in 
his  possession  long  enough  to  give  opportunity 
for  an  inspection,  and  it  was  shown  that  some 
inspection  was  in  fact  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {{  235-242;  Dee.  Dig. 
<8s»124.] 

3.  Master  and  Servant  <S=»28d— Injuries  to 
Servant — Liabilitt  of  Master — Duty  ot 
Inspection — Question  for  Jubt. 

In  such  case  it  was  a  question  for  the 
jury  whether  the  inspection  was  properly  made. 
[Ed.  Note. — For  other  coses,  see  Master  and 
Servant,  Cent.  Dig.  M  1001-,  1006.  1008,  1010- 
1016,  ldl7-10.33,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  ®=»286.] 

4.  Master  and  Servant  ®=>111— InJubikb  to 
Sebvant— "Defect"  in  Appliances. 

The  rieidity  in  trudts  of  a  freight  car 
which  caused  the  wheels  to  mount  the  rails  and 
the  car  to  be  derailed  is  a  "defect,"  for  failure 
to  remedy  which  the  master  is  liable  for  injury 
to  a  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  215-217,  255;  Dec.  Dig. 
<8=9lll. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defect.]> 

6.  Master  and  Servant  ®=»265 — Injuries  to 
Servant — Liabilitt  of  Master— Actions — 
Burden  of  Proof. 

Where  a  servant  alleged  injuries  due  to 
rigidity  in  the  trucks  of  a  freight  car  on  which 
he  was  a  switchman,  which  caused  the  car  to 
leave  the  rails  twice  within  a  few  minutes,  it 
was  unnecessary  for  him  to  show  the  cause  of 


the  defect,  but  it  waa  sniBdent  to  show  that 
the  truck  was  defective. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  £77-8^  955;  Dec 
Dig.  «=>265.] 

6.  Damages  «=>132  —  Pxbsonal  Injubigs  — 
Excessive  Damages. 

Where  the  injuries  of  a  switchman  consist- 
ed of  a  bad  heart,  an  erratic  pulse,  a  wrecked 
nervous  system,  an  injured  spine,  and  a  disor- 
dered stomach,  bowels,  kidneys,  and  bladder,  the 
troubles  being  progressive,  a  verdict  of  $16,000 
was  not  excessive, 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §{  872-385,  396;   Dec.  Dig.  «=132.] 

7.  Appeal  and  Error  ig=3l001— Soopb  ox  Re- 
view—Findings  OF  Facts. 

In  the  absence  of  indicia  of  passion  and 
prejudice,  the  verdict  of  the  jury,  based  on  evi- 
dence, cannot  be  disturbed  by  the  court  on  ap- 
peal for  excesalveness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  aa44-3947 ;  Dec.  Dig.  «=» 
1004.] 

Appeal  from  District  Court,  Bexar  Comi- 
ty; R.  B.  Minor,  Judge. 

Action  by  James  Ross  Webb  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Baker,  Botts,  Parker  8c  Garwood,  of  Hous- 
ton, Templeton,  Brooks,  Napier  &  Ogden  and 
EA.  W.  Smith,  all  of  San  Antonio,  for  appel- 
lant Perry  J.  Lewis,  Randolph  L.  Carter, 
H.  C.  Carter,  and  Champe  O.  Carter,  all  of 
San  Antonio,  for  appellee. 

FLY,  C.  J.  This  Is  a  suit  for  damages  al- 
leged to  have  arisen  by  a  derailment  wtaicli 
occurred  through  the  negligence  of  appellant 
in  furnishing  a  car  for  appellee  to  ride  upon 
in  discharge  of  his  duty  as  switchman,  which 
was  defective,  in  that — 
"the  running  gear,  bolster,  and  trucks  of  said 
car  were  oat  of  order  and  defective  and  would 
not  operate  properly ;  that  at  the  time  of  said 
derailment  the  trucks  of  said  car  would  not 
Operate  so  as  to  permit  the  wheels  to  follow 
the  rails,  but  for  some  reason,  the  exact  na- 
ture of  which  the  plaintiff  does  not  know,  the 
said  trucks  were  caught  and  held  too  rigidly, 
and  therefore  the  wheels  would  not  adjust  them- 
selves and  follow  the  rails,  and  the  wheels  of 
said  trucks  therefore  left  the  rails." 

Other  grounds  of  negligence  were  pleaded, 
bnt  were  not  submitted  to  the  jury,  and  there- 
fore do  not  require  mention.  Appellant  ad- 
mitted derailment  of  the  car  on  which  appel- 
lee was  riding,  but  denied  that  he  was  injur- 
ed and  that  the  car  was  defective  as  alleged 
and  any  negligence  in  connection  therewith. 
The  cause  was  tried  by  jury,  resulting  In  a 
verdict  and  judgment  for  appellee  in  the  sum 
of  $15,000. 

[1]  The  evidence  showed  that  appellee  waa 
a  switchman  in  the  employ  of  appellant,  and 
was  foreman  of  the  crew  handling  the  en- 
gine and  the  derailed  and  other  cars;  that 
the  car  derailed  did  not  belong  to  appellant, 
but  was  the  property  of  the  Lone  Star  Brew- 
ing Association,  and  was  received  by  appel- 
lant from  the  Missouri,  Kansas  &  Texas  Rail- 
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way  Company  2  or  3  hoars  toetoie  the  derail- 
ment occurred.  The  car  was  defective  In  its 
tmck  to  such  an  extent  that  the  wheels 
would  not  follow  the  rails,  and  while  being 
moved  by  appellant  it  left  the  track,  and  ap- 
pellee, fearing  disaster,  jumped  from  the  car, 
and,  according  to  the  testimony  of  doctors, 
was  injured  materially  and  permanently. 
The  trucks  were  too  rigid  to  allow  the  wheels 
to  adjust  themselves  to  the  track,  and  a  prop- 
er Inspection  would  have  disclosed  the  defect 
to  appellant  Appellee  and  Freeman  testified 
positively  that  the  trucks  were  rigid  and  the 
wbeels  would  not  take  curves,  but  would 
mount  the  rails  and  then  Jump  the  track. 
The  car  was  derailed  twice  in  SO  or  40  min- 
utes. Appellant  introduced  no  testimony  to 
sbow  that  the  trucks  were  not  rigid  as  alleg- 
ed. If  there  was  a  proper  inspection  of  the 
car,  as  claimed  by  appellant,  the  rigidity  of 
tlie  trucks  must  necessarily  have  been  discov- 
ered. It  was  either  discovered  and  the  facts 
suppressed,  or  there  was  negligence  in  the 
Inspection.  In  either  event  appellant  is  lia- 
ble. The  Jury  found  that  the  defect  was  not 
latent.  The  rigidity  of  the  trucks  undoubt- 
edly caused  the  accident,  and  the  evidence 
showed  that  a  proper  inspection  would  have 
revealed  the  defect  The  first,  .second,  and 
third  assignments  of  error  are  overruled. 

[2]  The  fact  that  the  car  did  not  helong  to 
appellant  did  not  relieve  appellant  of  the 
duty  of  inspection,  and,  if  a  proper  inspection 
would  have  disclosed  the  defect  in  the  trucks, 
appellant  would  not  be  relieved  of  liability 
for  damages  arising  from  such  defect  There 
was  no  testimony  offered  by  appellant  tend- 
ing to  show  a  latent  defect,  but  the  facts 
clearly  evidence  that  a  proper  inspection 
would  have  disclosed  the  condition  of  the 
trucks.  The  duty  of  Inspection  was  Just  as 
obligatory  upon  appellant  as  to  a  car  not 
owned  hy  It,  but  in  its  possession,  as  In  re- 
gard to  its  own  cars.  This  rule  is  well  es- 
tablished In  Texas.  Bailway  v.  White,  76 
Tex.  102,  IS  S.  W.  65,  18  Am.  8t  Rep.  33 ; 
Railway  v.  Keman,  78  Tex.  294, 14  8.  W.  668, 
9  L.  R.  A.  703,  22  Am.  St  Rep.  62 ;  Railway 
T.  Chambers,  17  Tex.  OIv.  App.  487,  43  S.  W. 
1090;  Railway  v.  Parish,  93  S.  W.  683.  The 
car  had  been  in  the  possession  and  under  the 
control  of  api)eUant  long  enough  to  give  op- 
portunity for  an  inspection,  and.  In  fact,  it 
was  shown  that  some  sort  of  inspection  was 
made. 

[3]  It  was  a  qnestlon  of  fact  for  a  Jury  as  to 
whether  the  inspection  was' properly  made  or 
not,  and  the  evidence  justified  a  finding  that 
Uie  inspection  was  negligently  made.  It 
would  seem  that  a  defect  that  was  so  bad 
tbat  It  would  derail  a  car  twice  in  the  dis- 
tance of  a  mile  or  so  was  so  apparent  that 
any  kind  of  an  Inspection  would  have  dis- 
closed it  The  charge  placed  the  matter  fair- 
ly and  squarely  before  the  Jury,  and  there 
\¥a.s  evidence  to  sustain  the  verdict 

[4]  It  is  useless  to  argue  that  such  rigidity 


in  trucks  beneath  a  car  as  will  cause  the 
wheels  to  mount  the  rails  in  such  a  manner 
as  to  derail  the  car  Is  not  a  defect  in  the 
trucks.  The  very  fact  that  the  trucks  pre- 
vented the  wbeels  from  remaining  on  the 
track  showed  in  no  uncertain  manner  that 
the  trucks  were  out  of  order,  imperfect,  or 
defective.  The  fact  that  the  trucks  derail  a 
car  twice  in  a  few  minutes  leads  to  the  ir- 
resistible conclusion  tliat  they  are  defective. 

[{]  It  did  not  devolve  upon  appellee,  as  ap- 
pellant seems  to  think,  to  show  what  caused 
the  rigidity  in  the  trucks,  tiut  he  had  met 
his  allegations  when  he  showed  the  trucks 
were  rigid.  The  trucks  were  shown  to  be 
rigid  to  such  an  extent  as  to  cause  derail- 
ment, they  should  not  have  been  in  such  rig- 
id condition,  and,  if  any  reason  for  such  rigid- 
ity existed,  appellant  might  have  shown  it 
Certainly  appellee  was  not  called  upon  to 
show  the  cause  of  a  defect  In  the  Instrumen- 
talities furnished  him  by  appellant  There 
is  no  escape  from  the  proposition  that  the 
trucks  were  rigid,  that  perfect  or  safe  trucks 
are  not  in  that  condition,  and  therefore  the 
tracks  were  defective. 

The  court  gave  the  law  pertinent  to  the  is- 
sues, and  It  was  not  error  to  refuse  the  spe- 
cial charges  requested  by  appellant  There 
was  no  evidence  tending  to  show  tbat  the 
defect  in  the  trucks  was  latent,  but  it  ap- 
pears from  the  testimony  that  a  reasonably 
careful  inspection  would  have  revealed  the 
defect  The  evidence  shows  a  very  cursory 
inspection  of  the  car.  The  eighth,  ninth,  and 
tenth  assignments  of  error  are  overruled. 

[•,  7]  If  the  evidence  of  appellee  and  the 
doctors  offered  by  him  is  to  be  credited,  he  is 
in  a  terrible  condition  as  a  result  of  his  in- 
juries received  In  jumping  from  the  defective 
car.  The  Jury  credited  the  witnesses  and  bas- 
ed a  very  heavy  verdict  on  their  evidence, 
and  this  court  Is  compelled  to  follow  that 
verdict  in  the  absence  of  any  indicia  of  pas- 
sion and  prejudice.  According  to  the  medical 
testimony,  appellee  has  a  bad  heart,  an  errat- 
ic pulse,  a  wrecked  nervous  system,  an  injur- 
ed spine,  disordered  stomach,  bowels,  kid- 
neys, and  bladder,  and  the  troubles  are  pro- 
gressive. If  this  be  true,  he  Is  a  physical 
wreck,  and  the  damages  accorded  him  cannot 
be  held  by  this  court  to  be  excessive. 

The  judgment  is  aflSrmed. 


WEST  TEXAS  SUPPLY  00.  ▼.  DUNIVAN. 

(No.  8292.) 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

Dec.  18,  1016.     Rehearing  Denied 

Jan.  22,  1916.) 

1.  Appeal  and  Ekbor  «=9724— AssianHERTS 

OF  Ebbob— Sufficiency. 

An  asEignment  of  error  which  ia  vague  and 
uncertain,  and  does  not  point  out  any  distinct 
error,  need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.   |S   2997-3001,  3022;    ~ 


Dig.  «=>724.] 
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2.  A7FKAI.  AND  Ebbob  4=9736— Assionicbnts 
OF    EBBOB— SUFFICIENOT. 

An  aaaigninent  of  error  should  not  b«  multi- 
farious. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  {}  3028,  3028 ;  Dec  Dig.  «s> 
736.] 

8.  Appkai.  and  Ebbob  «s>742— Assignioents 

OF  Ebbob— Pbofobitions. 

An  assi^ment  of  error  should  be  follo'wed 
by  a  proposition  germane  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000 ;   De&  Dig.  «=s>742.] 

4.  Afpkax  and  Ebbob  «=»742— Assioniibnts 

OF  Ebbob— Statemxntb. 

An  assignment  of  error  should  be  follo'wed 
by  an  appropriate  statement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000 ;  Dec  Dig.  <S==>T42.] 

6.  Afpeai,  and  Ebbob  «=3l078  —  Bbiefb— 

Waives  of  Ebbob. 

Where  no  attack  is  made  in  the  brief  upon 
a  special  verdict,  it  is  conclusive,  as  between  the 
parties,  under  Vernon's  Sayles  Ann.  Civ.  St 
1914,  art.  1986,  until  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4256-4261 ;  Dec.  Dig.  «s» 
1078.] 

6.  Appeal  and  Ebbob  «=s>264  —  Pbesenta- 
TiON  of  Gboundb  of  Ueview- Exception. 

Where  no  exception  was  directed  to  a  spe- 
cial verdict  the  appellate  court  need  not  refer 
to  the  statement  of  facts  to  determine  whether 
the  evidence  was  sufficient  to  support  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1533-1535;  Dec  Dig.  «=» 
264.] 

7.  Appeal  and  Ebbob  4=»1052-tREViBW— 
Habmless  Ebbob— Evidence. 

Where  a  special  verdict  that  the  contract 
whereby  plaintiff  purchased  the  property  sued 
for  was  ratified  by  defendant's  directors,  was  not 
attacked,  and  so  was  conclusive,  any  error  in 
allowing  plaintiff  to  testify  that  he  was  the 
owner  of  such  property  is  harmless,  though  the 
testimony  elicited  was  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4171-^177 ;  Dec.  Dig,  «=» 
1052.] 

8.  COBPOBATIONS  €=>426— ACT   OF  Offioebs— 

Ratification. 

Where  the  directors  ratify  an  unauthor- 
ised contract  made  by  the  manager  of  a  corpora- 
tion, such  ratification  relates  back,  and  vali- 
dates the  contract  from  the  beginning. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  1596,  1702-1704,  1707,  1708. 
1710-1716;  Dec  Dig.  €=»426.] 

9.  BZCHANOE  OF  Pbopebtt  «=>13  —  Pebfobic- 
ANCE— DELIYEBT. 

Where  plaintiff  relied  on  a  contract  whereby 
he  was  to  exchange  a  certificate  of  stock  for  a 
set  of  tools,  and  it  appeared  that  he  offered  to 
deliver  the  stock,  bat  was  told  by  defendant's 
agent  to  wait  until  demand  was  made,  plaintiff 
was  entitled  to  recover,  though  there  had  been 
no  delivery. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Oent  Dig.  i§  25-29 ;  Dec.  Dig.  ®=»13.] 

10.  Appeal  and  Ekbob  «=s»230— Pbesbnta- 
TioN  of  G-bounds  OF  Review  in  Coubi  Be- 
low—Necessity. 

The  refusal  of  a  requested  charge  will  not 
be  reviewed,  where  exceptions,  as  required  by 
Vernon's  Sayles'  Ann.  Civ.  St.  1014,  art  2061, 
were  not  taken  at  trial  and  objections  were  pre- 
sented only  by  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s»230;  Trial,  Cent  Dig.  §S 
680-682.] 


11.  Exchange  of  Pbopebtt  4s»13— Aotionb 
-Evidence. 

Where  plaintiff  claimed  that  he  acquired  a 
set  of  tools  from  the  defendant  corporation  ttn- 
der  a  Contract  whereby  he  was  to  deliver  to  the 
corporation  a  certificate  of  stock  which  con- 
tract was  made  vrith  one  who  was  then  manager, 
testimony  by  one  who  subsequently  became  man- 
ager at  a  time  when  plaintiff  was  using  the 
tools  that  he  made  a  different  contract  with 
plaintiff  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  25-2»;  Dec  Dig.  «=> 
13.] 

12.  Appeal  and  Ebbob   «s>1066— Review— 
Habmless  E^bob. 

In  such  case,  though  there  was  a  discrep- 
ancy as  to  the  dates  in  such  witness'  testimony, 
the  refusal  nevertheless  was  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4187-4193,  4207;  Dec 
Dig.  «8=»1056.] 

Appeal  from  Knox  Comity  Court;  E.  R. 
Howell,  Judgfe 

Action  by  J.  T.  Dunlvan  against  the  West 
Texas  Supply  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Jas.  A.  Stephens,  of  Benjamin,  for  appel- 
lant D.  J.  Brookreson,  of  Benjamin,  for  ap- 
pellee. 

BUCK,  jr.  Suit  was  filed  in  fhe  county 
court  of  Knox  county  by  J.  T.  Dunlvan  for 
the  conversion  of  certain  tinner's  tools  and 
materials,  aggregating  the  value  of  $430.50, 
and  $75  per  montb  for  the  use  of  said  tools, 
aggregating  |275,  and  for  |25  for  labor  al- 
leged to  have  been  performed  by  plaintitf  for 
defendant  Plaintiff  alleged  that  the  defend- 
ant was  a  merchant  engaged  In  the  hard- 
ware, furniture,  and  Implement  business  in 
the  town  of  Benjamin,  and  kept  a  ware- 
house in  the  rear  of  the  business  house,  and 
that  plaintiff  was  keeping  his  said  tools  and 
materials  in  said  warehouse,  at  the  instance 
and  request  of  defendant,  and  was  using  and 
occupying  the  same  as  a  workshop  for  his 
tinner's  trade;  that  defendant  unlawfully 
took  possession  of  all  of  said  tools  and  ma- 
terial and  converted  the  same  to  its  own  use 
and  benefit,  to  the  plaintiff's  damage  in  the 
sum  of  )>430.50.  Be  further  pleaded  that  he 
was  deprived  of  the  use  of  said  tooU  and 
materials,  and  was  thereby  prevented  from 
pursuing  his  business  as  a  tinner,  to  his 
damage  in  the  sum  of  $275  above  mentioned. 
He  further  alleged  that  at  the  instance  and 
request  of  defendant,  he  had  done  certain 
work  In  putting  up  five  binders,  for  which 
the  defendant  promised  to  pay  him  the  sum 
of  $2.50  each  and  also  did  other  work  for 
defendant,  amounting  to  $13.  Attached  to 
this  petition  as  ExUbit  A  was  a  list  of  the 
materials  and  tools  alleged  to  have  been  tak- 
en and  converted  by  defendant 

Defendant  demurred  generally  and  special- 
ly to  plaintiff's  petition,  and  after  a  specific 
denial  of  the  allegations  charging  the  con- 
version, it  alleged  that  the  tools  and  mate- 
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rials  znenfloned  did  not  belong  to  plaintiff, 
bnt  to  defendant,  and  denied  that  It  had  de- 
prlTed  plaintiff  of  any  right  or  privilege 
of  pursuing  the  tinner's  work,  or  any  other 
kind  of  work,  In  the  town  of  Benjamin,  but 
alleged  that  plaintiff  of  his  own  free  will  had 
abandoned  the  tinner's  work  and  secured 
work  In  the  harvest  fields  and  other  employ- 
ment It  farther  denied  that  it  owed  plaln- 
tiff  for  any  work  performed.  Farther  plead- 
ing, it  alleged  that  It  was  a  corporation  and 
that. plaintiff  was  a  stockholder  therein,  and 
that  the  defendant,  through  Its  agent,  turned 
OTer  to  Iiim  the  materials  and  tools  describ- 
ed, upon  the  agreement  that  plaintiff  was  to 
pay  the  defendant  the  Invoice  price  for  all 
materials  used  by  him  in  said  tinner's  busi- 
ness, and  that  the  plaintiff  was  to  have  the 
use  of  said  tools  and  to  work  for  the  de- 
fendant at  odd  times  to  pay  for  said  use; 
tbat  la  pursuance  of  said  agreement  plain- 
tiff took  charge  of  said  tools  and  materials 
and  ran  said  tinner's  business  until  about 
the  15th  day  of  June,  1914,  at  which  time 
the  plaintiff  abandoned  the  tinner's  business 
and  left  the  town  of  Benjamin  and  secured 
work  with  a  threshing  outfit,  and  has  since 
said  time  remained  away  from  said  shop; 
that  during  the  time  the  plaintiff  was  in 
charge  of  said  tin  shop,  he  used  sundry  ma- 
terials which  belonged  to,  and  were  the  pr(^ 
erty  of,  this  defendant,  of  the  alleged  value 
of  1142.98,  for  which  It  prayed  Judgment. 

In  a  supplemental  petition,  plaintiff  denied 
the  allegation  of  defendant  as  to  the  rental 
contract,  and  denied  that  he  had. used  either 
tools  or  material  belonging  to  the  defendant, 
and  asserted  that  such  tools  and  material 
used,  other  than  those  bought  from  defend- 
ant and  for  which  payment  had  been  made  as 
originally  pleaded,  were  purchased  from  other 
parties  named. 

The  cause  was  submitted  to  the  Jury  on 
special  issues,  and  in  answer  to  tlie  Issues 
presented  by  plaintiff  the  Jury  found  as  fol- 
lows: (1  and  2)  That  on  or  about  the  16th 
day  of  October,  1914,  plaintiff  owned  and 
possessed  the  tools  and  material  contained 
In  the  itemized  statement  attached  to  plain- 
Uff's  petition ;  (3,  4,  and  S)  tliat  the  defend- 
ant appropriated  to  its  own  use  and  benefit, 
without  tlie  consent  Of  the  plaintiff,  the  tools 
of  the  value  of  1106.30  and  material  of  the 
value  of  1234.20 ;  (6)  that  plaintiff  could  have 
reasonably  earned,  from  the  use  of  said 
tools  and  material  from  the  15th  day  of  Oc- 
tober, 1914,  to  the  time  of  trial,  January  25, 
1916,  $137.50;  (7)  that  the  defendant  owed 
tbe  plaintiff  for  labor  performed,  at  the  in- 
stance and  request  of  defendant,  $23.00; 
(8)  that  plaintiff  owed  the  defendant,  for 
goods  procured  and  bought  of  defendant, 
nothing. 

At  the  request  of  defendant  the  following 
Issues  were  presented  and  the  Jury  answered 
as  indicated: 

(1)  Did  the  plaintiff  trade  for  the  tin  shop 
from  the  defendant?   Answer :  Yes. 


(2)  If  yea,  what  did  the  plaintiff  give  defend- 
ant for  the  tin  shop?    Answer:    Stock. 

(3)  Did  the  board  of  directors  of  the  defend- 
ant corporation  ratify  and  approve  the  sale  or 
exchange  of  the  tin  shop  for  the  plaintiffs  stock 
in  defendant  corporation?    Answer:   Yes. 

Upon  these  answers  of  the  Jury  to  the  sjfe- 
cial  issues  submitted,  the  court  rendered 
Judgment  for  the  plaintiff  in  the  sum  of 
$591,  from  which  Judgment  the  defendant  ap- 
peals. 

The  evidence  tends  to  show  that  Dunivan 
owned  five  shares  of  capital  stock  in  the  de- 
fendant company  of  the  face  value  of  $500, 
and  that  J.  F.  Albright,  defendant's  general 
manager  and  vice  president,  by  request  of  W. 
T.  Finn,  its  president,  traded  said  tools  and 
lists  of  supplies  to  Dunivan  for  $300  of  said 
shares  of  stock,  and  turned  over  said  tools 
and  material  to  said  Dunivan  and  told  him 
to  use  the  back  room  of  the  warehouse  to 
work  in,  and  that  he  could  work  for  said 
company  at  odd  times  Instead  of  paying  rent, 
and  that  whenever  plaintiff  worked  as  much 
as  a  half  day  at  a  time  he  would  be  paid 
for  it;  that  Dunivan  offered  to  go  and  get 
his  shares  of  stock,  which  he  had  placed  as 
collateral  with  Bob  Gray,  from  whom  he  had 
purchased  the  same,  but  Albright  told  him 
that  he  need  not  do  it  then ;  that  Mr.  Finn, 
who  lived  at  Seymour,  would  attend  to  issu- 
ing the  new  stock,  and  he  could  get  it  later. 
The  $500  worth  of  stock  was  all  in  one  cer- 
tificate, and  Albright  told  plaintiff  that  he 
expected  FUm  would  issue  new  certificates, 
one  back  to  Dunivan  for  $200,  and  that  he 
supposed  Finn  would  either  hold  the  rest  as 
treasury  stock,  or  sell  it  to  some  one  else. 
Dunivan  continued  to  work  at  the  tinner's 
trade,  his  shop  being,  as  heretofore  stated,  in 
the  rear  of  the  warehouse,  until  some  time 
in  the  summer  of  1914,  when  he  left  to  work 
in  the  harvest  fields.  On  his  return,  about 
October  15,  1914,  he  found  another  man  in 
charge  of  the  shop  and  using  the  tools  and 
materials.  Mr.  Lanham,  who  had  succeeded 
3.  F.  Albright,  or  at  least  was  acting  as  man- 
ager, told  him  that  Finn,  the  president,  had 
Instructed  him  to  do  this.  Dunivan  testified 
that  while  he  was  running  the  shop  he  made 
from  $75  to  $100  a  month,  and  that,  if  he  had 
not  been  prevented  from  continuing  the  work, 
he  would  have  made  said  amount  up  until 
the  time  of  the  triaL  He  further  testified 
that  he  would  have  gotten  the  shares  of  stock 
and  delivered  the  same  to  John  Albright  for 
the  benefit  of  the  defendant  company  if  Al- 
bright had  not  told  him  what  he  did;  that 
he  had  never  offered  the  stock  to  E'inn  or  to 
the  board  of  directors,  but  did  offer  it  to 
Mr.  U.  S.  Nicks,  who  was  then  acting  as 
manager,  but  that  the  latter  said  he  knew 
nothing  about  the  trade  and  would  not  take 
the  stock. 

Mr.  Albright  testified,  OH  behalf  of  plain- 
tiff, that  he  was  the  vice  president  and  gen- 
eral manager  of  the  defendant  company  fbr 
seven  or  eight  years,  and  that  about  Septem- 
ber, 1913,  Mr.  Finn,  president  of  the  corn- 
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pany,  vias  In  Benjamin  and  had  a  talk  with 
him,  and  stated  the  expenses  were  too  heavy, 
and  instructed  blm  to  discharge  DunWan, 
who  was  working  for  the  company  at  that 
time.  Albright  told  blm  that  he  had  hired 
IhiDlvan  for  a  year,  and  that  his  time  was 
not  out  yet,  and  that  he  could  not  discharge 
him  under  the  agreement;  that  Finn  asked 
him  If  he  could  not  trade  Dunlvan  out  some 
way  to  stop  his  wages,  and  that  Albright  re- 
plied that  he  had  talked  the  matter  over 
with  Dunlvan,  and  that  he  could  trade  him 
the  tin  shop  for  his  stock  as  far  as  it  went ; 
that  Finn  then  instructed  him  to  go  ahead 
and  make  the  trade ;  that  he  then  saw  Dun- 
lvan and  made  the  trade  Just  like  Finn  liad 
instructed  him  to  do,  Dunlvan  agreeing  to 
take  the  tools  and  materials  at  the  Invoice 
price  and  let  the  company  take  enough  of 
his  stock  at  its  face  value  to  cover  the 
amount ;  that  Dunlvan  offered  to  go  and  get 
the  stock,  but  that  he  (Albright)  told  him  to 
wait  until  Finn  came  back  to  make  the  trans- 
fer of  stock,  as  the  latter  always  attended 
to  that;  that  be  and  Dunlvan  went  ahead 
and  invoiced  the  tools  and  materials,  and 
that  they  amounted  to  a  fraction  less  than 
$300,  and  that  he  turned  It  over  to  Dunlvan 
and  dosed  up  the  trade  about  September  1, 
1913 ;  that  he  stayed  with  the  company  as 
its  manager  until  about  November  1,  1913, 
and  Finn  never  made  any  objection  about 
the  trade  while  Albright  was  there,  nor  had 
he  ever  heard  of  any  One  else  objecting  there- 
to while  he  was  in  charge  of  the  store.  He 
further  testified  that  during  all  the  time  he 
was  manager  of  the  company  there  was  nev- 
er a  meeting  of  directors,  nor  had  he  ever 
heard  of  such  meeting;  that  he  made  this 
trade,  just  like  he  had  done  everything  else, 
under  instructions  from  W.  T.  Finn;  that 
no  directors  had  ever  complained  to  him  for 
following  Finn's  instructions.  He  denied 
that  he  had  ever  received  a  letter  from  Finn, 
instructing  him  not  to  make  the  deal  with 
Dunlvan,  though  while  he  was  manager  he 
received  all  the  mall  directed  to  the  com- 
pany. Such  other  evidence  as  will  be  nec- 
essary to  note  will  be  given  hereafter  in  the 
course  of  this  opinion. 

[1-4]  Appellant's  first  assignment  of  error 
la  directed  to  the  action  of  the  court  In  over- 
ruling its  special  exception  leveled  at  a  por- 
tion of  the  plaintiff's  petition,  which  it  is  al- 
leged charges  the  defendant  with  using  said 
tools  and  having  a  man  in  charge  of  same 
and  "doing  the  tinner's  work  at  Benjamin, 
which  rightfully  belonged  to  plaintiff."  We 
think  appellee's  objections  to  the  considera- 
tion of  said  assignment  should  be  sustained, 
on  the  ground  that  the  assignment  Is  too 
vague  and  uncertain  and  does  not  distinctly 
point  out  any  particular  error  and  is  multi- 
farious, and  that  the  proposition  thereunder 
is  not  germane  thereto,  and  tliat  it  is  not 
followed  by  any  statement,  etc.  But  in  this 
^lisposltion  of  the  assignment  we  feel  that 


no  possible  denial  of  any  right  to  appellant 
can  be  charged,  because  in  plalntifTs  supple- 
mental petition  be  plainly  shows  that  he  did 
not  intend,  by  the  language  used,  to  allege 
in  his  original  petition  and  in  the  paragraph 
to  which  the  objection  is  urged  that  he  bad 
any  monopoly  of  the  tinner's  business  in 
Benjamin,  but  merely  intended  to  allege  that 
he  had  been  deprived  of  pursuing  the  tinner's 
business  in  said  town  by  reason  of  the  acts 
of  defendant  alleged. 

[i-7]  The  second  assignment  complains  of 
the  refusal  of  the  court  to  exclude  the  tes- 
timony of  the  plaintiff,  to  the  effect  that  he 
owned  the  tin  shop  and  tools  in  the  town  of 
Benjamin,  said  testimony  being  as  follows: 
"I  am  the  owner  of  the  tools  and  materials  as 
shown  in  the  Ust  in  the  petition.  Mr.  W.  T. 
Finn,  president  of  the  West  Texas  Supply  Com- 
pany, wrote  a  letter  to  John  Albright  and  told 
John  to  trade  me  this  tin  shop  and  material  for 
my  stock  certificate  in  defendant  company. 
John  Albright  told  me  they  would  give  me  the 
tools  and  material  for  my  stock  in  the  company. 
At  that  time  my  stock  was  placed  with  Bob 
Grav  as  secarity  for  a  note  I  owed  Bob  Gray. 
I  told  John  Albright  that  I  would  get  the  stock, 
but  he  told  me  that  I  need  not  do  so ;  that  Mr. 
Finn  would  have  to  issue  the  stock.  Albright 
invoiced  and  delivered  the  goods  to  me;  I 
never  at  any  time  tendered  the  stock  to  Ur. 
F^nn  or  any  of  the  directors." 

The  exception  to  the  admission  of  this  tes- 
timony is  contained  in  bill  of  exception  No. 
2,  Instead  of  bill  No.  1,  as  alleged  by  appel- 
lant in  its  brief,  and  the  court  in  his  qual- 
iflcatlon  of  said  bill  states  that  only  the 
first  sentence  of  the  above-quoted  testimony 
was  brought  out  by  plaintiff  on  direct  exam- 
ination, and  that  the  balance  thereof  was 
brought  out  on  croas-examliuttion  by  de- 
fendant— 

"and  in  the  opinion  of  the  court  is  not  germane 
to  this  bill,  as  defendant  made  a  verbal  motion 
to  withdraw  said  testimony  from  the  considera- 
tion of  the  jury,  and  a  separate  bill  should  be 
predicated  on  such  action  of  the  court  on  said 
verbal  motion." 

As  limited  by  the  proposition  under  tbls 
assignment,  appellant's  complaint  is  direct- 
ed only  to  the  refusal  of  the  court  to  exclude 
said  first  sentence  above,  to  the  effect  that 
he  owned  the  tinner's  tools,  l)ecau8e  it  was  a 
condusloa  of  the  witness — 
"and  the  cross-Lxamination  of  the  witness  show- 
ed that  bis  claim  for  the  tinner's  tools  was  a 
trade  made  by  two  of  the  directors,  without  au- 
thority of  the  board  of  directors,  whereby  they 
traded  Dunlvan  the  tinner's  tools  for  bis  stock 
certificate  in  appellant  company,  and  that  the 
stock  certificate  had  never  been  deUvered  to  ap- 
pellant at  the  time  of  the  supposed  trade,  or 
tendered  into  court." 

The  Jury  found,  in  answer  to  an  issue  pre- 
sented by  the  defendant,  that  the  board  of 
directors  of  the  defendant  company  ratified 
and  approved  the  sale  or  exchange  of  the 
tin  shop  for  the  plaintiff's  stock  in  the  cor- 
poration. Ko  attack  is  made  In  the  brief  up- 
on this  finding,  and  therefore  It  becomes  con- 
clusive as  between  the  parties  until  it  is  set 
aside.  Article  1986,  Vernon's  Sayles'  Texas 
Civil  Statutes.  No  exceptlpa  bavlna  been 
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directed  to  said  answer,  we  are  not  required 
to  refer  to  the  statement  of  facts  to  see 
whether  or  not  the  evidence  is  sufBdent  to 
sustain  that  portion  of  the  verdict.  Robert- 
son V.  Klrby,  26  Tex.  Civ.  App.  472,  61  8.  W. 
967.    Moreover,  It  has  been  held  that: 

"Ownership  of  personal  property  is  a  fact  that 
can  be  proved  by  oral  testimonr,  given  bv  one 
who  has  adequate  knowledge."  9  Encyc.  oi  Evi- 
dence, p.  263;  also  Supp.  same  work,  1916, 
voL  9,  1406,  and  cases  there  cited. 

"Ownership  of  personal  property  is  a  fact  to 
which  a  witness  may  testify ;  and  on  cross- 
examination  he  may  be  required  to  state  the 
facts  on  which  the  claim  of  ownership  rests." 
Steiner  v.  Tranum,  98  Ala.  315,  13  South.  365. 

"A  statement  by  a  vritness  that  certain  prop- 
erty In  controversy  belongs  to  liim  is  not  mad- 
missible  as  a  conclusion,  since  the  question  calls 
for  a  fact  as  well  as  for  a  conclusion."  Mur- 
phy V.  Olberding,  107  Iowa,  547,  78  N.  W.  20B. 

Bat  scone  of  as  doubt  whether  the  author- 
ities in  this  state  go  to  the  extent  of  those 
cited,  and  prefer  to  base  our  action  in  over- 
ruling this  assignment  on  the  ground  that 
the  error,  if  any,  was  rendered  harmless  by 
the  unchallenged  finding  of  the  Jury  above 
mentioned.  The  evidence  is  practtcally  un- 
disputed that  John  Albright,  the  vice  presi- 
dent and  manager  of  the  defendant  corpora- 
tion, made  the  trade  as  aUeged  by  plaintiff. 

[1]  The   tliird  assignment  is  as  follows: 

"You  are  instructed  that  before  you  can  find 
that  the  tools  and  tin  shop  is  the  property  of 
the  plaintiff,  you  must  find :  First,  that  the 
board  of  directors  authorized  J.  F.  Albright  to 
exduwge  the  tools,  tin  shop,  and  material  for 
the  plaintiffs  stock;  second,  you  must  find  that 
the  plaintlfF  delivered  to  the  defendant  his  stock 
certificate,  and,  unless  you  bo  find,  you  wiU  find 
for  the  defendant." 

The  failure  of  the  court  to  give  this  In- 
■tmctlon  is  urged  as  error  for  the  following 
reasons,  to  wit: 

"(1)  Before  the  defendant  could  in  any  way 
be  bosnd  by  the  contract,  it  was  incumbent  up- 
on the  plaiutiS  to  prove,  not  only  that  Albright 
was  the  agent  of  the  defendant,  and  [but]  that 
the  board  of  directors  had  authorized  said  Al- 
bright to  make  the  contract  with  plaintiff.  (2) 
It  was  the  duti  of  the  court  to  construe  and  in- 
Btmct  the  jury  as  to  the  legal  effect  of  the  con- 
tract ;  and,  as  the  court  nowhere  instructed  the 
jury  as  to  the  legal  effect  of  this  contract,  the 
refusal  of  this  charge  was  error." 

Upon  the  first  point,  even  though  said  con- 
tract had  been  made  by  J.  F.  Albright  with- 
out express  aatbority  by  the  directors,  and 
admitting,  for  the  time,  that  said  Albright 
bad  no  such  apparent  authority,  by  reason 
of  the  position  he  occupied  in  said  company, 
yet,  after  learning  tiiat  said  contract  had 
be«i  made,  the  board  of  directors  ratified  it, 
as  found  by  the  jury,  such  ratification  would 
be  equivalent  to  precedent  authority. 

"By  ratifying  an  uaanthorized  act,  a  principal 
•wnmes  and  adopts  it  as  his  own,  and,  as  has 
been  seen,  this  adoption  extends  to  the  whole 
of  the  act — it  goes  back  to  its  inception  and 
continues  to  its  legitimate  end."  Miechem  on 
Agency,  S  167,  p.  108. 

TSieiefore,  If  the  directors  ratified  the 
action  of  Albright  in  making  the  trade  he 
did,  sadi  ratlflcation  was  tantamount  to  and 
l>ad  the  legal  effect  of  prior  authority. 


[9, 1 0]  Upon  the  second  question  involved 
in  this  requested  charge,  there  Is  no  material 
conflict  in  the  testimony  as  to  what  took 
place  with  reference  to  the  delivery  of  the 
stock  certificate.  Both  Albright  and  Duni- 
van  testified  tliat  the  latter  offered  to  turn 
over  to  the  former  the  |500  worth  of  stock 
in  order  that  he  might  receive  a  new  certifi- 
cate for  $200,  and  also  surrender  the  value 
of  $300  in  shares  of  stock  in  payment  of  the 
tools  and  material,  but  that  Albright  told 
Dunlvan  to  keep  the  shares  of  stock  for  the 
present,  and  that  as  soon  as  Finn  came  down 
from  Seymour,  he  would  issue  the  $200  cer- 
tificate to  Dunlvan.  The  unchallenged  find- 
ing of  the  jury  in  anawer  to  Issues  1  and  2, 
submitted  by  the  defendant,  is  that  the 
plaintiff  did  trade  for  the  tin  shop  from  the 
defendant  and  gave  him  stock  tn  exchange 
therefor.  We  held  in  the  case  of  Railway 
V.  Wheat,  173  S.  W.  974,  that  objections  to 
instructions  given  and  refused  will  not  be 
considered  where  the  record  does  not  «how 
that  exceptions  were  taken  as  required  by 
arUcle  2061,  Vernon's  Sayles'  Texas  Civil 
Statutes.  No  bill  of  exception  is  contained  in 
the  record,  complaining  of  the  action  of  the 
court  in  this  respect  in  the  instant  case. 
Therefore,  if  we  wera  correct  In  the  holding 
in  the  Wheat  Case,  upon  the  authorities 
therein  dted,  we  would  be  Justified  in  refus- 
ing to  consider  this  assignment  The  tran- 
script in  the  Instant  case  shows  that  the  in- 
struction as  above  set  out  was  asked  by  the 
defendant,  and  by  the  court  refused,  but  in 
its  motion  for  a  new  trial,  where  he  pur- 
ports to  set  out  this  instruction  and  allege 
error  because  of  its  refusal,  an  Instruction, 
different  in  wording,  though  probably  to  the 
same  general  effect,  is  given.  Probably  this 
evident  variance  would  suggest  another 
ground  for  our  declining  to  consider  the  as- 
signment, even  though  we  should  be  of  the 
opinion  that  the  Instruction  tendered  ought 
to  have  been  given.  But  if  we  should  con- 
sider the  assignment,  we  would  overrule  the 
same,  because,  for  the  reasons  stated,  we 
do  not  find  that  it  presents  prejudicial  error. 

For  like  reason  we  overrule  the  fourth 
assignment,  which  urges  error  in  the  refusal 
of  the  court  to  give  what  the  appellant  desig- 
nates as  "special  charge  No.  3,"  which  Is 
in  the  form  as  given  in  the  motion  for  new 
trlaL  This  charge  appears  in  the  transcript 
as  "special  charge  No.  1,"  and  the  assign- 
ment raises  the  same  question  as  presented, 
in  the  main.  In  the  third  specification,  and 
for  the  reasons  given  in  the  discussion  of 
the  former  assignment,  this  assignment  also 
is  overruled. 

[11,12]  The  eighth  assignment  complains 
at  the  action  of  the  court  in  not  permitting 
U.  S.  Nicks  to  testify,  to  the  effect  that  said 
Nicks  made  a  trade  with  plain  tiff  during 
the  latter  part  of  September,  1913,  whereby 
the  plaintiff  was  to  use  the  tools  of  the 
West  Texas  Supply  Company,  and  for  which 
the  plaintiff  was  to  work  for  the  defead- 

Digilized  by  LjOOQIC 


430 


182  SOUTHWESTERN  BEPORTEB 


(Tex. 


ant  In  Its  store  at  odd  times  to  pay  for  the 
use  of  said  tools.  We  think  this  testimony 
sbonld  haTe  been  admitted.  The  plaintiff 
testified  that  he  made  the  trade  with  Al- 
bright abont  September  1,  1913.  Nicks  tes- 
tified that  he  was  manager  for  the  defendant 
company  from  about  the  1st  of  NoTember, 
1913,  to  the  7th  day  of  ATarch,  1914,  and 
that  while  he  was  manager  of  said  company, 
Dunlvan  was  running  the  tin  shop.  If,  as 
claimed  by  appellant,  Nicks  would  have  testi- 
fied that  he  made  such  a  trade  with  Dunlvan 
subsequent  to  the  alleged  trade  between 
Dnniyan  and  Albright,  such  testimony  would 
have  had  a  tendency  to  discredit  the  evi- 
dence of  plaintiff  as  to  the  prior  trade;  and 
we  do  not  think  that  the  prejudicial  error  is 
removed  by  the  fact  that  the  bill  of  ex- 
ceptions E^owB  that  Nicks  would  have  testt 
fled  that  this  contract  between  Nicks  and 
plalntlfl  occnrred  the  latter  part  of  Sep- 
tember, 1913,  while  the  testimony  of  Nicks 
shows  that  he  did  not  become  manager  un- 
til November  of  that  year.  This  discrepancy 
as  to  date  wonld  affect  rather  the  weight  of 
the  evidence  than  the  admissibility  thereof. 
It  la  probable  by  cross-examination,  or  by 
having  his  attention  called  to  the  apparent 
discrepancy,  the  same  would  have  been  re- 
moved or  reconciled.  The  assignment  Is  sus- 
tained. 

There  are  various  other  assignments  pre- 
sented In  appellant's  brief,  but  we  do  not  feel 
that  any  good  purpose  can  be  advanced  by 
their  consideration,  since  under  oar  view 
hereinabove  expressed,  the  judgment  of  the 
trial  court  must  be  reversed  and  the  cause 
remanded,  and  the  questions  raised  in  the 
assignment  not  discussed  will  not  likely  oc- 
cur on  another  trlaL 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ALLEN  V.  CARPENTER  et  al.     (No.  8403.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  8,  1916.) 

1.  ExsccnoN  «=»172  —  Rxstbainiwo  Sale 
Olf  EXXOUTION— Neckbsabt  Pabtdm. 

In  a  suit  to  restrain  a  constable  from  sell- 
ing property  under  execution  to  satiafy  a  judg- 
ment, the  judgment  creditor  was  a  necessary 
party  defendant,  as  the  constable  was  but  a 
ministerial  officer  acting  for  the  owner  of  the 
judgment,  who  was  the  only  party  interested  in 
Its  collection. 

[Bd.  Note^— For  other  cases,   see  Execution, 
Cent  Dig.  »  519-639;    I>ec.  Dig.  <8=»172.] 

2.  Injunction  Q=>7  —  Rkbtkaining  Exxou- 
TiON  Sale— RiQHT  to  Maintain. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4043,  authorizing  the  issuance  of  an  injane- 
tion  where  it  shall  appear  that  the  party  ap- 
plying for  the  writ  is  entitled  to  the  relief  de- 
manded, and  sach  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejudicial  to 
the  applicant,  a  party  whose  property  is  levied 
on  under  execution  against  another  party  is 
entitled  to  sue  for  an  injunction  to  restrain  the 


sale  thereof,  and  is  not  limited  to  her  statutory 
remedy  of  trial  of  rights  of  property. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  6,  34;    Dec.  Dig.  «=»7.] 

Appeal  troca  Wichita  County  Court:  T. 
R.  Boone,  Special  Judge. 

Suit  by  Mrs.  Irma  Carpenter  and  husband 
against  W.  W.  Allen  and  others.  From  an 
order  overruling  a  motion  to  dissolve  a  writ 
of  Injunction,  defendant  named  appeals. 
Writ  dissolved,  judgment  reversed,  and  cause 
remanded,  with  Instructioiu. 

Bonner  &  B<mner,  of  Wichita  Falls,  for 
appellant  W.  F.  Weeks,  of  Wichita  Falls, 
for  appellees. 

DUNKLIN,  J.  At  the  Instance  of  Mrs. 
Irma  Carpenter,  ]<4ned  by  her  husband,  M. 
H.  Carpenter,  a  temporary  writ  of  injunction 
was  issued  restraining  W.  W.  Allen,  consta- 
ble of  precinct  No.  1,  Wichita  county,  from 
selling  a  motorboat  alleged  to  be  the  s^iarate 
property  of  Mrs.  Carpenter,  upon  which  the 
constable  had  levied  an  execution  to  satisfy 
a  judgment  in  favor  of  the  Ferris-Dunlap 
Anto  Supply  Company  against  M.  H.  Car- 
penter. From  an  order  overruling  a  motion 
to  dissolve  the  writ,  Allen  has  appealed.  In 
the  petition  for  the  injunction  the  only  party 
made  defendant  was  W.  W.  Allen,  who,  it  was 
alleged,  acted  as  constable  In  making  the 
levy  to  collect  the  judgment 

[1  ]  One  <a  the  grounds  urged  for  dissolution 
of  the  injunction  was  a  lack  of  a  necessary 
party  defendant,  namely,  the  Ferrls-Dunlap 
Auto  Supply  (Company,  owner  of  the  judgment 
by  virtue  of  which  the  levy  had  been  made,  and 
having  its  principal  <^ce  and  place  of  buBl- 
ness  in  Dallas  county,  Tex.  In  overmling 
that  exception  there  was  error,  for  wlilch 
the  order  overruling  the  motion  to  dissolve 
the  Injunction  must  be  reversed.  Allen  was 
but  a  ministerial  officer  acting  for  the  owner 
of  the  judgment,  who  was  the  only  party 
Interested  in  Its  collection,  and  hence  a  nec- 
essary party  to  the  suit  McCanless  v.  Gray, 
153  S.  W.  174;  Acme  Cement  Plaster  Co. 
V.  E^s,  167  S.  W.  186;  22  Cyc.  91S. 

[2]  We  overrule  the  further  contention  pre- 
sented by  appellant  that  an  Injunction  would 
not  lie  in  view  of  the  fact  that  Mrs.  Oarpoiter 
could  have  resorted  to  the  statutory  remedy 
of  trial  of  rights  of  property  to  protect  ber 
alleged  title  to  the  boat  levied  on. 

By  article  4643,  3  Vernon's  Sayles'  Tex. 
Civ.  Stat,  it  is  provided  that  an  injunction 
may  issue  "where  it  shall  appear  that  the 
party  applying  for  such  writ  is  entitled  to 
the  relief  demanded,  and  such  relief  or  any 
art  thereof  requires  the  restraint  of  some 
act  prejudicial  to  the  applicant"  This  is 
an  enlargement  of  the  old  equity  rule  ac- 
cording to  which  no  injunction  would  issue 
if  the  party  complaining  had  an  adequate 
remedy  at  law;  and  under  the  allegations 
of  her  petition  Mrs.  (Carpenter  was  entitled 
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to  Invoke  the  beneflts  of  that  statute.    Sum- 
ner T.  CJrawford,  91  Tex.  129,  41  S.  W.  994. 

For  the  reasons  indicated,  fbe  Judgment  Is 
reversed,  the  temporary  writ  of  Injunction 
dissolved,  and  the  cause  remanded,  with  in- 
structlons  that  the  suit  be  dismissed  unless 
the  owner  of  the  Judgment  upon  which  the 
execution  was  Issued  is  made  a  party  defend- 
ant, and  the  injunction  made  to  apply  to 
8Dch  owner  as  well  as  to  the  constable. 


TDHNER  et  al.  v.  McKINNBT.     (No.  8293.)« 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Dec.  18,  1915.     Rehearing  Denied 

Jan.  15,  1916.) 

1.  Mastkb  and  Servant  e=>286— Action  vob 

InJUBT— SuvrtCIENOY   0»  EVIDKNCK. 

On  evidence,  in  a  railroad  employe's  action 
for  injuries  when  the  sides  of  a  ditch  he  was 
working  in  caved  in  on  the  grounds  of  defend- 
ant's negligence  in  having  it  dag  so  deep  and 
narrow  without  propping  the  sides,  that  defend- 
ant knew  it  was  dug  through  filled  land  but 
failed  to  warn  and  instruct  plaintiff,  who  did 
not  know  it,  that  defendant  knew  the  work  was 
dangerous  but  did  not  warn  plaintiff  of  the  dan- 
^r,  and  that  defendant  was  negligent  in  not 
inspecting  the  ditch  to  discover  the  probability 
of  a  cave-in,  held,  that  there  was  no  error  in 
overroling  defendant's  motion  to  instruct  a  ver- 
«ct. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  M  1001,  1006.  1008.  1010- 
1015,  1017-1033.  1036-1042,  1044,  1046-1050 ; 
Dec.  Dig.  «=9286.] 

2.  Master  and  Sebvant  €=s>278— Action  fob 
IsjUKY  —  SumciENCY  OF  Evidence  — 
Knowixooe  of  Danoeb. 

E>vidence,  in  such  action,  held  to  justify  a 
finding  tliat  the  dangers  incident  to  the  work  in 
which  plaintifi  was  engaged  were  known  to  de- 
fendant and  its  foreman  and  were  not  known  to 
plaintiff. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  954,  956-958,  960-969, 
971.  972,  977;   Dec.  Dig.  <S=»278.] 

3.  Master  ano  Sebvant  <s=>101,  102— Mas- 
ieb's  Duty— Safe  Place  to  Work. 

A  master  is  bound  to  exercise  ordinary  care 
to  famish  a  safe  place  for  his  servants  to 
work. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  If  185.  171,  174,  178-184, 
182;  Dec  Dig.  «=>101,  102.] 

4.  Master  and  Sebvant  $=s205  —  AsstniP- 
tion  of  Risk— Reliance  on  Cabs  of  Mas- 
ter—Railboads. 

A  servant  is  not  required.,  to  inspect  the 
place  where  Ids  master  has  put  him  to  work, 
bat  has  the  right  to  assume  that  the  place  fur- 
nished by  the  master  is  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  547-649;  Dec.  Dig.  «=> 
205.] 

5.  Tbial  ®=>260  —  Instructions  —  Rbquxsts 
Covered. 

In  a  railroad  employe's  action  for  injury 
from  a  cave-in  of  the  sides  of  a  ditch  in  which 
be  was  working,  the  refusal  of  an  instruction, 
that  if  the  dangers  and  risks  incident  to  the 
work  were  obvious  to  a  person  of  ordinary  in- 
telligence and  prudence  situated  as  plaintiff  was 
at  the  time  of  his  injury  he  could  not  recover, 
was  not  error,  where  the  court  cliarged  that 
plaintiff  while  in  defendant's  employ  assumed 
the   risks   ordinarily   incident   to   the   services 


which  he  undertook  and  such  risks  as  he  knew 
or  by  the  exercise  of  ordinary  care-  should  have 
known  of,  and  that  if  plaintiff  knew  of  the  dan- 

fers  of  his  work,  or  should  have  known  of  them, 
e  could  not  recover. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  651-659;    Dec.  Dig.  <8=»260.] 

6.  Thial  ®=»194—Instboctions— Weight  of 
Evidence. 

A  requested  instruction  which  was  on  the 
weight  of  the  evidence  was  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  413,  430,  439-441,  446-454,  456-^66; 
Dec.  Dig.  «=>194.] 

7.  Trial  «=»200— Requested  Instructions- 
Given  Instructions. 

The  refusal  of  a  requested  instruction  was 
not  error,  where  the  law  involved  therein  was 
sufficiently  given  in  the  court's  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Djg.  i§  651-659;  Dec.  Dig.  <S=»260.] 

&  Damages  ®=»208—Instbuctionb— Mental 
Anguish  and  Physical  Pain— Evidence. 
Evidence,  in  a  railroad  servant's  action  for 
permanent  injury  to  ills  collar  bone  and  abdomen, 
held  sufficient  to  justify  a  submission  of  the 
question  ot  his  future  mental  anguish  and  phys- 
ical pain. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  »  54,  64,  68,  132,  144, 145,  206,  220, 
533,  634;  Dec.  Dig.  <S=>208.] 

9.  Dakaobs  «=>50—EuciiBHis— Mental  Suf- 

FEBINQ. 

Mental  suffering  jrill  be  implied  from  ill- 
ness or  injuries  accompanied  by  physical  pain, 
and  may  arise  from  a  sense  of  discomfort  or  in- 
convenience. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §S  100,  253,  257-259 ;  Dec.  Dig.  <@=» 
50.] 

10.  Witnesses   «=»344— Impeachment— Civil 
Action. 

A  witness  in  a  dvil  action  cannot  be  Im- 
peached by  requiring  him  to  testify  to  discred- 
itable acts  on  his  part  having  no  material  bear- 
ing on  the  issues  mvolved  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f§  1120,  1126;  Dec.  Dig.  «8=»344.] 

11.  Witnesses  «=9344— Pabtt  to  Crvn.  Suit 
AS  Witness— Impeachment. 

In  a  railroad  employe's  action  for  personal 
injury,  where  plaintiff,  on  cross-examination, 
testined  that  he  had  left  another  state  looking 
for  work  and  not  because  he  had  been  indicted 
or  had  jumped  bond,  the  exclusion  of  the  testi- 
mony of  a  private  detecdve,  who  would  have 
stated  that  plaintiff  told  tiim  he  left  the  other 
state  in  the  nighttime  after  he  had  gotten  away 
from  two  officers,  one  of  whom  was  the  sheriff, 
and  that  a  whisky  charge  was  then  pending 
against  him,  offered  in  support  of  defendant's 
claim  that  plaintiff  was  not  injured  at  all,  and 
upon  whether  he  was  able  to  labor,  and  whether 
he  was  the  kind  of  man  who  would  seek  work, 
and  whether  since  his  injury  he  had  sought 
work,  together  with  an  instruction  not  to  con- 
sider any  of  the  testimony  under  those  issues, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i{  1120,  1125 ;   Dec.  Dig.  «=9344.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  B.  Young,  Judge. 

Action  by  J.  S.  McKinney  against  Avery 
Tomer  and  another,  receivers  of  the  Ft 
Worth  &  Rio  Grande  Railway  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.  AflSrmed. 
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Loekett  &  Rowe,  of  Ft  Worth,  for  appel- 
lants. Ben  M.  Terrel  and  W.  O,  Prewltt, 
both  of  Ft.  Worth,  for  appellee. 

BUCK,  J.  Suit  was  brought  by  appellee, 
J.  S.  McKlnney,  against  the  appellants,  for 
damages  In  the  sum  of  $30,000,  for  alleged 
injuries  received  by  him  while  engaged  in 
laying  tiling  in  the  bottom  of  a  ditch  some 
28  inches  wide  and  13  feet  deep,  in  the  course 
of  construction  in  appellant's  roundhouse 
in  its  west  yards  near  the  city  of  Ft.  Worth. 
The  ditch  was  constructed  for  the  purpose 
of  draining  a  pit  or  excavation  underneath 
the  repair  track  in  the  roundhouse.  The 
ditch  was  some  60  feet  long  and  extended 
beyond  the  roundhouse.  FlaintiflT  alleged 
negligence  upon  the  part  of  the  defendants 
in  the  following  particulars:  (a)  In  baying 
the  ditch  dng  so  deep  and  narrow  without 
having  the  sides  thereof  sloped  or  propped 
and  braced;  that  the  dirt  through  whi(A 
the  ditch  was  dug  was  filled  ground  and 
more  liable  to  cave  in  than  ordinary  ground ; 
that  such  facts  were  known  to  defendants, 
but  were  unknown  to  plaintiff,  and  could 
not  have  been  known  by  the  exercise  of  or- 
dinary care,  and  that  defendants  failed  to 
warn  and  instruct  plaintiff,  as  was  their 
duty,  (b)  That  the  defendants'  foreman  and 
vice  principals  knew,  or  by  the  exercise  of 
ordinary  care  ought  to  have  known,  that 
the  work  upon  which  plaintiff  was  engaged 
was  dangerous,  and  it  was  their  duty  to  in- 
struct plaintiff  of  the  danger  existing  and 
bow  to  avoid  the  same,  (c)  That  defendants 
were  guilty  of  negligence  in  falling  to  brace 
and  sheath  said  ditch,  in  failing  to  furnish 
suitable  material  for  such  purpose,  in  fail- 
ing to  properly  inspect  said  ditch  as  it  was 
dug,  for  the  purpose  of  discovering  the  prob- 
ability of  its  slipping  or  caving  in,  and  in 
permitting  plaintiff  to  work  in  a  place 
known,  or  which  should  have  been  known  by 
them  in  the  exercise  of  ordinary  care,  to  be 
dangerous,  (d)  In  assuring  plaintiff  prior 
to  said  injuries  that  there  was  no  danger 
of  the  ditch  caving  in  on  him  and  hurting 
him.  Plaintiff  further  alleged  that  at  the 
time  of  the  Injuries  complained  of  he  was 
doing  nothing  which  could  make,  or  did 
make,  any  change  in  the  nature  or  character 
of  said  ditch,  or  which  affected  the  risks  or 
danger  from  the  caving  in  or  slipping  of 
dirt  in  said  ditch.  Plaintiff's  injuries  were 
caused  by  the  caving  lii  or  slipping  of  the 
sides  of  the  ditch,  and  consisted,  as  alleged, 
and  in  part  proven,  in  a  broken  collar  bone, 
fractured  ribs,  injuries  to  his  abdomen,  eta 
The  case  was  submitted  to  the  jury  on  a 
general  charge,  and,  from  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  in  the  sum  of 
$1,500,  the  defendants  appeal. 

Appellants'  first  assignment  is  directed  to 
the  refusal  of  the  court  to  peremptorily  In- 
struct the  jury  in  favor  of  the  defendants 
because: 


"(a)  The  undisputed  facts  adduced  in  evidence 
upon  the  trial  of  this  cause  show  that,  at  the 
time  the  plaintiff  sustained  his  injuries,  the  de- 
fendants, receivers  of  the  Ft  Worth  &  Bio 
Grande  Bailway  Company  were  engaKed  in  in- 
terstate commerce,  and  that,  at  the  time  of  the 
injuries  alleged  b^  plaintiff  to  have  been  sustain- 
ed by  him,  plaintiff,  J.  S.  McKlnney,  was  engag- 
ed in  int^tate  commerce,  (b)  Because,  under 
the  undisputed  facts  adduced  upon  the  trial  of 
this  cause,  it  is  shown  that  the  plaintiff,  J.  S. 
McKlnney,  assumed  the  risk  of  injury  and  the 
injuries  sustained  by  him  while  employed  in 
working  in  the  ditch  which  caved  in  upon  him 
and  Injured  him.  (c)  Because  no  acts  of  neg- 
ligence are  established  by  the  evidence  against 
these  defendants." 

Defendants  alleged  in  their  answer  that, 
at  the  time  of  plaintifTs  injuries,  both  plain- 
tiff and  defendants  were  engaged  In  inter- 
state commerce,  which  allegation  plaintifr, 
in  his  supplemental  answer,  denied.  The 
court  charged  the  jury  that  at  the  time  of 
the  Injury,  if  any,  both  plaintiff  and  defend- 
{  ants  were  engaged  in  interstate  commerce. 
While  we  question  whether  the  facts  ooncla- 
sively  showed,  if  at  all,  the  state  character 
of  the  employment  at  the  time  of  plaintiff's 
Injuries,  yet  In  view  of  the  fall  charge  given 
by  the  court  both  on  assumed  risk  and  con- 
tributory negligence,  we  cannot  see  that  It 
would  make  any  difference  in  so  far  as  the 
appellants  are  concerned,  whether  the  serv- 
ice in  which  plaintiff  and.  defendants  were 
I  engaged  at  the  time  of  the  accident  was  In- 
!  terstate  or  intrastate  in  its  character.  Ap- 
pellants' first  proposition  under  this  assign- 
ment is  that: 

"Where  appellee's  own  evidence  shows  that  he 
bad  been  engaged  with  others  at  various  times 
over  a  period  of  two  weeks  in  constructing  a 
ditch  CO  feet  long  and  of  an  average  depth  of 
12  to  13  feet,  and  that  for  two  days  prior  to 
his  alleged  injuries  he  and  a  companion  had  been 
engaged  in  digging  in  the  bottom  of  such  ditch 
and  laying  tiling  therein,  and  that  he  was  so 
engaged  immediately  before  and  at  the  time  of 
the  accident  to  him,  and  that  the  portion  of 
the  ditch  in  which  he  had  been  working  the  day 
he  was  injured,  and  at  the  time  he  was  injured, 
was  13  feet  deep  and  of  nn  average  width  of 
26  to  28  Inches,  the  walls  of  same  being  of  black 
earth  and  of  the  depth  stated,  and  that  same 
were  not  sloped ;  and  where  the  undisputed  evi- 
dence shows  that  his  foreman  upon  discovering 
that  appellee  and  his  companion  were  working 
in  a  portion  of  said  ditch,  of  which  the  walls 
and  sides  were  not  sloped,  told  appellee  to  stay 
out  of  same  until  the  sides  were  sloped,  and  that 
after  appellee  and  his  companion  got  out  of  the 
ditch,  other  employes  were  put  to  work  sloping 
the  sides  of  the  ditch,  but  that  appellee,  after 
his  foreman  left,  re-entered  said  ditch,  and  while 
working  in  same  wns  injured  as  alleged  by  him — 
he  assumed  the  risks  of  such  injuries,  and  there- 
can  be  no  recovery  by  him  for  damages  sustained 
thereby." 

[1,  2]  In  the  first  place,  both  plaintiff  and 
Jeff  Muslck,  who  was  working  with  plain- 
tiff in  the  ditch  at  the  time  of  the  Injury, 
deny  that  they  were  told  by  the  foreman 
to  stay  out  of  the  ditch  until  the  sides  were 
sloped,  or  that  they  were  told  by  the  fore- 
man, or  any  one  else,  that  It  was  dangerous. 
Plaintiff  testified: 

"We  had  a  foreman  of  that  gang.  His  name 
was  J.  H.  McCarver,  and  W.  A.  Cresswell  was- 


Digitized  by 


Google 


Tex^ 


TUKNEB  T.  MoKINNET 


433 


the  straw  bosa,  •  •  •  The  foreman,  John  Mc- 
Cnrver,  saw  tbla  ditch  twice  a  day  and  some 
times  more  while  it  was  beinp  dug.  •  •  • 
Bill  Creaswcll  stayed  there  with  the  gang  the 
majority  of  the  time,  lookini;  right  down  there 
in  the  ditch  where  Qie  work  was  being  done; 
he  kept  right  in  after  as  all  the  time.  «  *  * 
The  night  before  this  accident  happened,  Mr, 
McCarver,  the  foreman,  told  Jeff  Musick  in  a 
conversation  I  beard  that  as  we  approached  the 
concrete  wall :  'I  think  it  will  be  all  right ;  the 
concrete  wall  will  make  it  safer  there.'  He  says. 
There  ain't  any  danger  in  it  whatever.'  •  •  • 
The  way  I  came  to  be  in  this  ditch  the  day  I 
got  hurt,  Cresswell,  straw  boss,  told  me  to  go 
in  there  and  lay  this  tile.  •  •  •  When  I 
was  told  to  go  into  the  ditch,  I  was  told  to  get 
in  there  and  lay  the  tile  and  get  through  with 
it.  *  *  *  It  is  not  a  fact  that  Cresswell,  one 
of  the  foremen,  came  out  there  to  where  Jeff 
Mnsick  and  I  were  working  in  that  ditch  and 
told  us  to  get  out  of  there  and  cool  off,  and  then 
went  back  and  told  some  of  the  boys  to  slope  the 
sides  of  that  ditch  where  we  were  working. 
Both  Musick  and  I  did  not  get  oat  of  that  ditch 
at  any  time  and  cool  off,  and  I  don't  know  it  to 
be  a  fact  that  we  went  back  into  the  ditch  and 
Mated  that  we  were  not  afraid  of  it  and  went  to 
work  against  the  instructions  of  the  foreman  in 
charge  of  the  work,  and  that  then  the  ditch  cav- 
ed in  on  me.  That  is  not  so.  I  never  heard  that 
neither." 

It  is  true  that  Cremwell  testified: 
"On  that  day  I  was  working  out  there,  and 
I  came  into  the  roundhouse  where  McKinney 
and  Musick  were  at  work,  and  they  were 
down  in  the  ditch  digging.  'They  bad  dug  this 
ditch  back  after  I  leift,  and  then,  when  I 
came  in  there,  they  had  got  too  ftur  back  in 
the  ditch  and  they  had  not  sloped  it  like  I 
would  have  left  it  when  I  was  there  myself, 
so  1  swys,  'Jim,  you  and  Jeff  come  out.'  I 
says,  'You  are  warm,  and  you  get  some  water 
and  rest  until  these  boys  slope  this  back,'  and 
I  turned  around  and  goes  back  to  my  work  on 
the  outside,  and  in  about  30  minutes  there  was  a 
negro  ran  out  there,  and  he  says,  'Boss,  one  of 
your  men  in  yonder  is  covered  np  head  and 
ears,'  and  I  went  right  back  in  there  and  went 
to  work.  I  found  it  was  McKioney  that  was 
covered  up.  He  was  one  of  the  fellows  I  had 
told  to  come  out  of  there  until  the  sides  were 
sloped." 

So  that  It  will  be  seen,  upon  the  question 
of  warning  and  instruction  by  the  foreman 
to  plaintiff  and  Musick  to  come  out  of  the 
ditch  for  the  purpose  of  having  the  sides 
sloped  so  that  they  might  be  safer,  there  la 
a  sharp  conflict  in  the  evidence.  Moreover, 
there  is  sufficient  evidence  to  support  the 
conclusion  that  plaintiff  did  not  know  of  the 
character  of  the  soil,  that  it  was  fllled-in 
soil,  and  did  not  know  of  the  danger  from 
caving,  while  defendant's  foreman  did  know. 
Upon  this  issue  the  plaintiff  testified: 

"While  this  ditch  was  being  dug,  I  put  some 
crossings  in  at  Holloway,  and  I  unloaded  some 
timbers  and  worked  out  here  in  the  old  Ft 
"Worth  &  Rio  Grande  building,  putting  in  some 
shelves,  and  I  lined  up  some  bridges  and  done 
lots  of  work  like  that—surfacing  them.  •  *  • 
I  had  uever  helped  to  dig  but  one  ditch  before 
this  one.  I  had  helped  to  dig  a  ditch,  but  it 
was  only  about  3%  or  4  feet  deep.  It  was  there 
in  the  west  yards  and  on  the  outside  of  the 
roundhouse.  *  *  *  I  did  not  know  the  differ- 
ence between  the  natural  earth  and  fiUcd-in 
dirt  when  I  was  digging  in  this  ditch;  I  did 
not  know  the  difference  in  the  soil  when  I  saw 
it.  I  bad  not  had  any  experience  along  that 
line.  I  expect  I  would  know  it  now  if  I  was 
digging  in  a  ditch.    *    *    *    It  was  not  very 
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light  in  this  Aitdi  In  which  I  wan  injured.  This 
roundhouse  was  round  on  one  side,  and  on  the 
south  side  of  the  roundhouse  were  doors  where 
the  engines  came  in  on  the  tracks,  and  they  were 
all  closed  np  except  the  one  where  the  black- 
smiths work  in  there,  and  the  windows  were 
all  closed  down.  There  were  plenty  of  windows 
on  one  side  of  the  roundhouse,  but  they  were 
dirty  and  closed  down.  The  roundhouse  was 
covered  over." 

Cresswell  testified: 

"1  knew  about  this  dirt  caving  in  on  Freeman, 
and  I  knew  it  was  dangerous.  «  «  *  Bare  I 
did.  As  long  as  I  stayed  there,  whenever  it  be- 
gan to  cave  m,  I  sloped  it  *  •  •  In  order  to 
secure  the  safety  of  the  ditch,  we  first  put  some 
boards  across  the  ditch,  and  the  dirt  slid  un- 
der that,  and  we  saw  that  the  brace  would 
not  hold  it,  and  we  taken  the  boards  out" 

From  the  testimony  quoted,  and  from  other 
testimony  of  like  import,  we  are  unable  to 
conclude  that  the  Jury  were  not  Justified  in 
finding  that  the  dangers  incident  to  the  work 
In  which  plaintiff  was  engaged  were  not 
known  to  the  defendants  and  to  their  fore- 
man, or  that  they  were  known  to  the  plain- 
tiff. There  is  some  testimony  In  the  record 
to  the  effect  that  filled-ln  dirt,  and  especial- 
ly black  dirt,  is  likely  to  cave.  In  addition 
to  the  presumption,  perhaps  justified,  that 
the  defendants  had  knowledge  that  the 
ground  within  the  roundhouse  was  filled-in 
dirt,  and  that  there  was  danger  of  its  cav- 
ing because  of  its  character,  there  is  ample 
evidence,  as  has  been  noted,  that  their  fore- 
man knew  such  to  be  the  case  and  that  ap- 
pellee did  not  know  it  Apx)ellants  cite  us  to 
the  cases  of  Railway  v.  French,  86  Tex.  66, 
23  S.  W,  642,  Ft  Worth  Stockyards  Co.  v. 
Whlttenburg,  34  Tex.  Qv.  App.  163,  78  S. 
W.  363,  by  this  court,  Hlghtower  v.  Gray,  36 
Tex.  Civ.  App.  674,  83  S.  W.  254,  and  other 
cases  holding,  In  effect,  that  when  the  dan- 
gers and  hazards  incident  to  an  employment 
are  open  to  the  observation  of  any  man  of 
reasonable  Intelligence,  and  such  dangers  and 
hazards  are  as  open  to  the  observation  of 
the  servant  as  to  the  master,  the  servant  can- 
not recover  for  Injuries  sustained  while  en- 
gaged in  such  work.  But  we  do  not  believe 
that  the  facts  in  this  case  bring  It  within 
that  class. 

[3]  A  master  is  bound  to  exercise  ordinary 
care  to  furnish  a  safe  place  for  his  servants 
to  work,  and  it  Is  not  their  duty  to  Inspect 
the  place  so  furnished.  In  City  of  Austin  v. 
Gress,  156  S.  W.  535,  where  the  plaintiff,  an 
ordinary  laborer,  was  injured  while  taiuplug 
\  dirt  around  a  pipe  in  a  ditch  four  feet  wide 
and  twelve  feet  deep  by  a  caving  in  of  the 
side  of  the  ditch,  and  the  evidence  was  con- 
filcting  as  to  the  character  of  earth,  and  It 
was  shown  that  walls  dug  by  the  city  in  the 
immediate  neighborhood  without  supporting 
walls  did  not  cave,  and  the  work  of  digging 
the  dirt  was  superintended  by  the  city's 
chief  engineer,  and  it  was  shown  that  he  had 
not  considered  the  dirt  in  danger  of  caving, 
and  that  plaintiff  had  no  experience  in  such 
work,  it  was  held  that  the  danger  was  not 
so  obvious  as  to  charge  plaintiff  with  the  as- 
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sumption  of  the  risk.  In  Gordon  Jones  Con- 
struction Co.  V.  Lopez,  1T2  S.  W.  987,  the  San 
Antonio  court  held  that  where  plaintiff,  while 
assisting  In  taking  down  a  wall,  stepped  on  a 
plaster  of  paris  cornice  or  molding  which 
broke  off,  precipitating  plaintiff  to  the  earth 
below,  the  danger  of  stepping  on  the  cornice 
was  not,  as  a  matter  of  law,  as  <sp&x  and 
apparent  to  plaintiff  as  to  defendant's  vice 
principal,  nor  so  apparent  that  a  man  of 
ordinary  prudence  would  not  have  stepped 
on  It.  See,  also,  Railway  v.  Hughes,  22  Tex. 
Civ.  App.  134,  64  S.  W.  264,  where  a  switch- 
man on  the  first  day  of  his  employment  In 
the  yards  of  defendant  had  bis  foot  caught 
In  a  frog  and  was  killed.  It  was  held  that 
a  recovery  should  be  sustained.  Therefore 
we  hold  that  the  trial  court  did  not  err  In 
overruling  defendant's  motion  to  Instruct  a 
verdict  for  the  defendants. 

What  we  have  hereinabove  said  disposes 
also  of  the  second  assignment,  which  com- 
plains of  the  action  of  the  court  in  refusing 
defendants'  special  diarge  No.  1  instructing* 
a  verdict  for  the  defendants. 

The  third  spedflcation  of  error  is  directed 
to  the  refusal  of  the  court  to  give  the  fol- 
lowing q>eclal  charge  tendered  by  defend- 
ants: 

"You  are  further  Instructed  that  if  you  be- 
lieve from  the  evidence  ttiat  the  plaintiil  had 
equal  opportimity  with  the  defendants,  their 
agents  and  servants,  to  observe  and  discover  the 
risks  and  dangers  incident  to  the  work  upon 
which  plaintiff  was  engaged,  under  the  taesta, 
circumstances,  and  conditions  existing  at  the 
time  plaintiff  alleges  he  received  liis  injuries, 
then  you  are  instructed  that  the  plaintiff  is  not 
entitled  to  recover  herein,  and  you  will  return 
a  veitdict  in  favor  of  the  defendants." 

[4]  As  before  observed,  the  servant  is  not 
required  to  make  inspection  of  the  place 
where  his  master  has  put  him  to  work,  but 
has  the  right  to  assume  that  the  place  the 
master  has  furnished  is  safe.  In  Railway  t. 
Hannlg,  91  Tex.  347,  43  8.  W.  608,  the  Su- 
preme Court  says : 

"We  understand  the  law  to  be  that,  when  the 
servant  enters  the  employment  of  the  master, 
be  has  the  right  to  rdy  upon  the  assumption 
that  the  machinery,  tools,  and  appliances  with 
which  he  is  called  u(>on  to  work  are  reasonably 
safe  and  that  the  business  Is  conducted  in  a  rea- 
sonably safe  manner.  He  is  not  required  to  use 
ordinary  care  to  see  whether  this  has  been  done 
or  not  He  does  not  assume  the  risks  arising 
from  the  failure  of  the  master  to  do  his  duty,  un- 
less he  knows  of  the  failure  and  the  attendant 
risks,  or  in  the  ordinary  discharge  of  his  own 
duty  must  necessnrily  have  acquired  the  knowl- 
edge. Bonnet  v.  Railway  Co.,  89  Tex.  72  [33  S. 
W.  334];  Ry.  v.  Single,  91  Tex.  287  [42  S.  W. 
971]." 

Therefore  the  third  assignment  is  over- 
ruled, and  likewise  the  fourth,  which  raises 
questions  already  considered  and  disposed 
of  in  this  (pinion. 

[6]  The  fifth  assignment  is  urged  to  the 
refusal  of  the  court  to  give  the  following  in- 
struction: 

"Ton  are  further  instructed  as  the  law  of  this 
case  that  if  yoa  believe  from  the  evidence  diat 
the  dangers  and  risks  incident  to  the  work  upon 


which  plaintiff  was  engaged  were  open  and  ob- 
vious to  a  person  of  ordinary  intelligence  and 
prudence,  situated  as  plaintiit  was  at  the  time 
of  the  injuries  alleged  by  him  to  have  been  re- 
ceived, the  plaintiff  is  not  entitled  to  recover, 
and  you  will  return  a  verdict  in  favor  of  the 
defendant" 

In  the  court's  charge  the  Jury  were  in- 
structed that  plaintiff,  while  In  the  employ  of 
defendants,  assumed  such  risks  as  were  ordi- 
narily incident  to  the  service  which  be  under- 
took, and  such  risks  as  he  knew  of,  or  by  the 
exercise  of  ordinary  care  In  the  discharge  of 
his  duties  he  would  have  known  of,  and  they 
were  further  instructed  that  if  they  found 
and  believed  from  the  evidence  "that  plain- 
tiff, J.  S.  McKlnney,  received  the  injuries 
complained  of  in  bis  petition,  and  In  the  man- 
ner described  therein,  yet  if  you  farther  find 
that  he  knew  of  the  dangers,  if  any,  with 
such  work  at  said  time  and  place,  or  by  the 
exercise  of  ordinary  care  for  bis  own  safety 
he  could  have  known  of  such  dangers,  then 
you  will  find  for  the  defendants."  The  court 
further  charged  the  jury  that,  while  it  was 
the  duty  of  the  defendants  to  exercise  ordi- 
nary care  to  furnish  to  plaintiff  a  reasonably 
safe  place  in  which  to  perform  the  work  as- 
signed to  him,  yet  if  they  found  and  believed 
from  the  evidence  that  immediately  before 
and  at  the  time  of  plaintlfTs  injuries,  if  any, 
he  was  then  doing  some  act  which  affected 
the  safety  of  said  ditch,  then  In  such  event 
they  would  find  In  t&vor  of  the  defendants. 
We  believe  the  charge  quoted  sufficiently  cov- 
ered the  Issues  presented  by  the  special 
charge  requested,  and  therefore  overrule  the 
fifth  assignment,  and  likewise  the  sixth  and 
seventh,  which  complain  bf  the  refusal  of 
special  charges;  the  matters  therein,  in  so 
far  as  applicable  to  this  case,  we  believe  to 
be  sufficiently  covered  In  the  main  charge  of 
the  court 

[•,  7]  We  overrule  the  eighth  asslgiunent 
because  we  believe  the  special  charge  No.  7 
requested  by  the  defendants,  the  refusal  of 
which  error  is  assigned,  to  be  on  the  weight 
of  the  evidence.  Moreover,  we  think  the  law 
as  Involved  therein  Is  sufficiently  given  in  the 
seventh  paragraph  of  the  court's  main  charge. 

[t]  The  ninth  assignment  complains  of  the 
submission  to  the  jury  of  the  question  of  men- 
tal anguish  and  physical  pain  and  authorizes 
a  recovery  therein,  inasmuch  as  claimed  by 
appellants  in  said  assignment,  the  undisputed 
facts  fall  to  show  that  he  will  suffer  In  the 
future  either  physical  pain  or  mental  an- 
guish, or  that  he  had  before  the  trial  suffered 
any  mental  anguish.  The  evidence  Is  ample 
to  show  that  the  plaintiff  was  permanently 
injured  In  his  abdomen,  and  In  his  clavicle, 
or  collar  bone,  and  that  there  was  a  marked 
and  permanent  deformity  of  his  clavicle.  Dr. 
Kingsbury  testified: 

"He  has  a  broken  collar  bone,  and  he  has 
quite  a  deformity  there.  The  bone  overlRps  to 
the  extent  of  abont  one  inch  and  a  half.  In 
other  words,  the  collar  bone  is  shortened  that 
much,  and  ne  has  a  beginning  nipture  of  the 
left  side.  •  •  •  He  will  be  unable  to  do  any 
lifting  or  sustained  work  of  any  character  be- 
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cause  lie  will  tire  more  easily.  The  anatomical 
relations  are  disturbed,  Knd  consequently  he 
will  be  like  a  man  walking  on  a  short  le^,  with 
one  leg  shorter  than  the  other.  He  will  tire 
more  easily  doing  heavy  work  of  any  kind. 
*  *  *  The  broken  ends  of  the  bones  come  in 
contact  with  the  soft  deep  tissues  of  the  neck, 
and  consequently  he  cannot  raise  his  shoulder 
Uke  a  normal  man  could." 

Dr.  KU)bie  testified: 

"As  far  as  the  clavicle  is  concerned,  he  has 
recovered  in  a  meesnre,  depending  on  the  useful- 
ness of  the  shoulder;  but  he  has  not  complete- 
ly recovered,  because  he  has  a  degree  of  disa- 
bility." 

Plaintiff  testified: 

"I  was  certainly  suffering  pain  when  I  was 
taken  out  of  the  ambulance.  I  was  hurting  all 
over.  My  collar  bone  was  broken  and  my  back 
hurting  at  that  time.  I  was  almost  dead.  I 
did  not  know  much  about  it  for  a  day  or  two.  I 
remained  conscious  after  they  took  me  out  of 
the  ditch  until  they  went  to  put  me  in  the  am- 
bulance, and  then  I  turned  so  sick  I  did  not 
know  hardly  what  I  was  doing  at  that  time.  My 
side  was  hurt,  and  my  ribs  were  fractured  pret- 
ty bad,  and  I  suffered  from  that  and  suffered 
with  my  lungs,  and  spit  up  blood  for  a  while. 
I  suffered  with  my  side  and  my  collar  bone.  It 
was  my  abdomen  that  hurt  me.  *  •  •  I  was 
not  well  when  I  left  the  hospital  at  Sherman. 
I  was  then  suffering  in  the  side  and  shoulders, 
or  in  the  abdomen  down  here;  that  was  hurt- 
ing me  when  I  came  back  to  B^  Worth.  •  •  • 
I  passed  blood  from  my  bowels  for  about  a 
couple  of  wedts  and  spit  up  lots  of  blood — lumps 
of  blood.  I  have  not  been  able  to  do  any  hard 
physical  labor.    I  have  tried  to." 

[I]  We  think  the  evidence  above  quoted 
BoCBciently  shows  physical  pain  and  mental 
sofTering  np  to  the  time  of  the  trial,  and  that 
the  plaintiff  will  probably  suffer  mental  an- 
guish and  physical  pain  In  the  future.  Men- 
tal suffering  will  be  implied  from  illness,  or 
injuries,  accompaided  by  physical  pain.  Rail- 
way T.  Johnson,  43  Tex.  Civ.  App.  147,  95  S. 
W.  505 ;  Railway  v.  Currie,  64  Tex.  85 ;  Rail- 
way V.  Simpson,  81  S.  W.  353.  Mental  suffer- 
ing may  arise  from  a  sense  of  discomfort  or 
Inconvenience.  Railway  v.  Harder,  36  Tex. 
Civ.  App.  151,  81  S.  W.  356.  Further,  the  tes- 
timony of  the  physicians  Justifies  the  conclu- 
sion that  not  only  will  the  plaintiff  in  the  fu- 
ture be  Incapacitated  to  do  certain  kinds  of 
labor  incident  to  liis  former  employment,  but 
that  he  will  experience  Inconvenience,  dis- 
comfort, and  pain  in  the  attempted  use  of  his 
arm  and  Shoulder.  Moreover,  it  will  be  not- 
ed that  there  is  no  assignment  raising  the 
question  of  the  excessiveness  of  the  verdict, 
and,  in  the  view  of  some  of  the  court,  this 
would  be  necessary  in  order  for  appellants 
to  take  advantage  of  the  question  raised  by 
tbe  assignment  under  discussion.  But  we 
think  the  question  is  sufBciently  answered  by 
wbat  we  liave  said  above,  and  we  do  not  find 
It  necessary  to  base  our  action  in  overruling 
tbe  assignment  upon  the  last  expressed  view, 
concerning  which  there  is  some  disagreement 
among  n& 

On  cross-examination  plaintiff  testified  that 


he  had  left  North  Carolina  looking  for  or 
hunting  work,  and  that  he  did  not  leave  there 
because  he  had  been  indicted  or  Jumped  a 
bond.  Whereupon  defendants  introduced  the 
witness  Smissen,  a  private  detective,  and  ask- 
ed him  the  following: 

"Now,  I  will  ask  yoo,  Mr.  Smissen,  what 
statement,  if  any,  Mr.  McKinney,  the  plaintiff 
in  this  case,  made  to  you  with  reference  to  how 
and  his  reasons  for  leaving  North  Carolina?" 

To  which  question  plaintiff's  objection  that 
it  was  immaterial  was  sustained  by  the  court. 
It  is  urged  that,  if  Smissen  had  been  allowed 
to  answer,  he  would  have  stated  that  McKin- 
ney told  him  that  he  left  the  state  of  North 
Carolina  in  the  nighttime,  that  he  had  gotten 
away  from  two  officers  in  that  state,  one  of 
whom  being  the  sheriff,  and  had  swum  a  riv- 
er and  gone  over  into  the  state  of  Tennessee, 
and  that  a  whisky  charge  was  then  pending 
against  Iiim.  Defendants  offered  said  testi- 
mony in  support  of  their  contention  tliat  tbe 
plaintiff  was  not  injured  at  all.  and  upon  tbe 
question  as  to  whether  or  not  he  was  able  to 
labor,  and  upon  the. question  wbetiier  or  not 
be  was  the  kind  of  a  man  who  would  seek  to 
secure  work,  and  upon  the  question  as  to 
whether  or  not  since  his  Injury  he  had  sought 
work  or  employment  The  court  instructed 
the  Jury  verbally  as  follows: 

"Tou  are  instructed  that  you  will  not  con- 
sider for  any  purpose  the  testimony  of  the  plain- 
tiff given  before  the  jury  yesterday  afternoon, 
to  the  effect  that  he  left  North  Carolina  looking 
for,  or  hunting  work,  or  a  job,  and  to  the  effect 
that  be  did  not  leave  there  because  be  had  been 
indicted,  or  that  he  had  jumped  a  bond,  in  or- 
der to  escape  the  officera  You  will  not  consider 
that  for  any  purpose." 

To  the  refusal  of  the  court  to  admit  the 
testimony  of  Smissen  to  tbe  above  effect  and 
to  the  verbal  Instruction  given,  appellants' 
tenth  and  eleventh  assignments  are  directed. 

[10, 11]  A  witness  in  a  civil  action  cannot 
be  Impeached  by  requiring  him  to  testify  to 
discreditable  acts  on  his  part  having  no  ma- 
terial bearing  on  the  issues  involved  in  the 
case.  Railway  v.  Burleson,  157  S.  W.  1177; 
Moody  v.  Rowland,  46  Tex.  Olv.  App.  412, 102 
S.  W.  Oil;  Loftus  T.  Maxey,  73  Tex.  242,  11 
S.  W.  272 ;  Railway  v.  Johnson,  83  Tex.  628, 
19  S.  W.  151.  Nor  do  we  think  that  such 
ctiaracter  of  testimony  would  be  admissible, 
over  objection,  whea  offered  by  a  witness  oth- 
er than  the  one  sought  to  be  discredited  or 
impeached.  While  the  appellants  argue  that 
this  testimony  was  admissible  on  the  grounds 
stated,  yet  we  tliink  it  was  too  remote  for 
such  purpose,  and  that  the  court  did  not  err, 
either  in  refusing  the  admission  of  the  testi- 
mony, or  In  instructing  the  Jury  not  to  con- 
sider any  of  the  testimony  which  had  In  t&ct 
been  introduced  upon  these  Issues. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  Is  hereby  in  all  things  af- 
firmed. 
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QAIiVESTON,  n.  ft  S.  A.  RY.  CO.  v.  REIN- 
HAKT.     (No.  5576.)  * 

(Court  of  Civil  Appeals  of  Texaa.    San  Antonio. 
Jan.  10,  1916.     Rehearing  De- 
nied Feb.  9,  1916.) 

1.  Master  and  Sebvant  ^=3294— Injttbies  to 
Sebvant^-Liability  of  Masikb— Actions- 
Pleading  —  SUFFIOIEMCT  TO  SUPPOBT  In- 
8TBUCTI0NS. 

In  a  servant's  action  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  two  fellow 
servants  whose  names  were  unknown,  but  who 
were  Mexicans,  where  there  was  no  evidence  of 
negligence  of  any  fellow  servants  except  the 
Mexicans,  an  instruction  authorizing  recovery 
if  the  injury  resulted  from  the  negligence  of 
fellow  servants,  without  limiting  it  to  the  neg- 
ligence of  the  Mexicans,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  soe  Master  and 
Servant,  Cent  Dig.  U  1157,  1161-1167;  Dec. 
Dig.   «=294.] 

2.  Appeal  and  Bbbob  €=s>1066  —  Habklxss 
Ebbob— Inbtbuctions. 

In  such  case,  where  the  verdict  for  the 
plaintiff  required  a  finding  that  the  negligence 
was  that  of  the  Mexican  fellow  servants  and  of 
no  others,  the  error,  if  any,  in  failing  to  follow 
the  pleadmg  precisely,  was  harmless,  the  result 
being  unchanged  by  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;  Dec.  Dig.  <8=>1066.] 

8.  Appeal  and  Ebbob  ®=»105S<-Habmless 
Ebbob— Exclusion  of  Bvidbncb— Subse- 
quent Admission. 

A  party  cannot  complain  of  the  exclusion 

of  testimony  which  was  thereafter  admitted. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.   M   4196,  4200-42Oi,   4206; 

Dec.  Dig.  <S=>1058.I 

4.  Evidence  ^=s>317— Aduissibiutt— Ueab- 
SAT  Evidence. 

In  explaining  the  absence  of  a  material  wit- 
ness, testimony  of  defendant's  agent  that  his 
subagent  telephoned  that  he  had  located  the  wit- 
ness, who  refused  to  attend,  was  inadmissible 
because  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  II74-1102;   Dec.  Dig.  ®=»317.) 

5.  Evidence  ®=»318— Admisbibilitt — State- 
ments Out  of  Coubt. 

Where  a  material  witness  is  absent  and 
his  absence  is  not  satisfactorily  explained,  it 
is  not  error  to  exclude  his  sworn  statement  made 
before  the  trial 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1193-1200 ;  Dec.  Dig.  <8=>318.] 

6.  Masteb  and  Sebvant  <g=»279— Injueies  to 

SEBVANT— LlABILITT    OF    MaSTEB— ACTS     OF 

Fellow  Sbbvants  —  Evidence  —  SrrFFi- 

OJBNCT. 

Evidence  of  plaintiff  held  to  show  that  bis 
injuries  proximately  resulted  from  the  negli- 
gent act  of  his  fellow  servants,  so  as  to  support 
recovery  from  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tS  973-975,  978-080 ;  Dec 
Dig.  <S=>279.] 

7.  Damages  <S=>132  —  Pebsonax  Injubies  — 
EXCE.SSIVE  Damages. 

Where,  prior  to  his  injuries,  plaintiff  was 
in  good  health  and  had  worked  as  a  carpenter, 
doing  heavy  work  for  many  years,  and  the 
evidence  showed  that  his  fall  caused  severe 
bruises  on  the  head  and  shoulders,  that  he 
was  in  the  hospital  for  2^  months,  and  had  been 
unable  to  work  for  over  a  year  and  a  half,  that 
his  back  was  weak,  that  his  blood  pressure  was 
exceedingly  high,  that  his  heart  skipped  beats, 


and  a  physician  testified  that  the  Injuries  were 
done  to  his  nervous  system  by  the  fall,  and  that 
he  could  never  do  hard  work  because  of  danger 
of  heart  failure,  and  that  his  life  would  be 
materially  shortened,  a  verdict  in  his  favor  of 
$10,000  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent   Dig.  $$   372-386,   398;    Dec.   Dig.    <S=> 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  W.  P.  EzeU,  Judge. 

Action  by  R.  Reinhart  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany. From  a  Judgment  for  piBlntill,  de- 
fendant appeals.    Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, Templeton,  Brooks,  Napier  ft  Ogden,  and 
Ed  W.  Smitli,  all  of  San  Ant<mlo,  for  appel- 
lant. Engelkin^;  ft  James,  of  San  Antonio, 
for  appeUee. 

MOURSUND,  J.  Appellee  sued  appellant 
for  damaged  on  account  of  personal  injuries, 
alleged  to  have  been  sustained  by  him  while 
he  was  worldng  for  defendant  as  a  carpenter 
in  Its  roundhouse  at  San  Antonio.  It  was 
alleged  that,  at  the  time  of  the  accident,  the 
crew  of  which  plaintiff  was  a  member  was 
engaged  In  the  work  of  placing  a  heavy  beam 
np  under  the  roof  of  the  roundhouse;  that 
the  end  of  the  beam  where  they  were  work- 
ing at  the  time  had  been  placed  on  a  scaffold 
underneath  the  roof ;  that  a  screw  jack  had 
been  set  on  the  scalTold  under  the  beam; 
that  plalntlCf  was  sitting  astride  the  scaf- 
fold and  was  raising  the  beam  into  place  by 
turning  the  Jack  with  a  lever ;  that  while  he 
was  engaged  in  such  work  two  of  his  fellow 
servants,  whose  names  were  unknown  to 
plaintiff,  but  who  were  Mexicans,  were  di- 
rected to  lift  the  beams  by  prying  with  a 
crowbar,  but  they  negligently  gave  a  sudden 
jerk  with  such  crowbar  so  that  the  beams 
resting  on  the  Jack  were  suddenly  elevated 
and  their  weight  removed  from  the  head  of 
the  Jack  on  which  plaintiff  was  pulling ;  that 
when  the  weight  of  said  beams  was  so  remov- 
ed from  the  head  of  said  Jade  iflatntiff's 
weight  on  the  Jack  lever  caused  it  to  revolve 
quickly,  and,  as  plaintiff  was  without  sup- 
port, he  lost  his  balance  and  fell  from  the 
scaffold.    In  paragraph  6  plaintiff  alleged : 

"The  said  two  Mexican  servants  were  negli- 
gent in  suddenly  and  with  a  jerk  raising  the 
said  beams  by  means  of  the  crowbar  so  that  their 
weight  and  resistance  was  taken  from  the  jack, 
and  plaintiff  thereby  caused  to 'lose  Iiis  balance 
on  tlie  scaffold  and  fall,  as  aforesaid." 

In  paragraph  7  plaintiff  alleged  that  the 
defendant  and  some  of  plaintiff's  fellow  serv- 
ants, whose  names  he  cannot  give,  were  neg- 
ligent In  suddenly  removing  the  support  and 
position  of  firmness  which  the  said  Jack  had 
under  the  said  beam,  and  thereby  caused  the 
lever  with  which  plaintiff  was  operating  and 
holding  himself  to  be  pulled  out  of  the  Jack 
and  the  plaintiff  to  be  thrown  from  the  scaf- 
fold. 
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Tbe  railway  company  admitted  the  happen- 
ing of  the  accident,  but  denied  that  it  was 
caused  by  the  alleged  negligence  of  two  of 
plaintiff's  Mexican  fellow  servants  in  prying 
on  and  Jerking  the  beam  with  the  bar.  It 
alleged  that  plaintiff  placed  the  jack  on  the 
scaffold  under  the  beam  and  operated  it  to 
soit  himself,  and  that  his  fall  was  caused  by 
bis  failure  to  put  the  lever  far  enough  into 
the  hole  in  the  Jack  or  in  so  placing  the 
same  that  it  slipped  out  or  in  the  manner  in 
-which  he  pulled  on  the  lever,  oi  in  some 
other  way  unknown  to  defendant  It  fur- 
tber  pleaded  that  in  acting  as  he  did  appel- 
lee was  guilty  of  contributory  negligence,  and 
that  he  assumed  the  risk. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  $10,000. 

[1,2]  The  second  paragraph  of  the  charge 
reads: 

"If  jnm  find  from  the  evidence  that  while 
plaintiff  was  sitting  on  the  scaffold  and  was 
raising  the  beam  into  position  with  a  screw  jack, 
one  or  more  of  his  fellow  servants  was  prizing 
on  the  beam  with  a  bar,  and  if  you  further  find 
that,  while  plaintiff  was  so  operating  the  jack, 
his  said  fellow  servants  suddenly  jerked  the 
beam  with  the  bar  and  that  this  released  the 
-weight  on  the  jack  and  caused  plaintiff  to  lose 
bis  balance  and  fall,  and  if  you  further  Snd  that 
the  jerking  of  the  beam  with  the  bar,  if  it  was 
BO  jerked,  was  negligence,  and  that  such  negli- 
gence was  tbe  direct  and  proximate  cause  of 
plaintiff  falling,  and  if  you  further  find  that 
plaintiff  sustained  in  such  fall  any  of  the  inju- 
ries alleged  In  his  petition,  then  you  should  re- 
turn a  verdict  for  plaintiff." 

Api)ellant  contends  that  this  portion  of  the 
charge  was  erroneous  because  it  fails  to  re- 
quire that  two  of  appellee's  fellow  servants, 
^ho  were  Mexicans,  must  have  been  prizing 
on  the  beam  and  suddenly  Jerked  the  same, 
etc.,  as  alleged  in  the  petition.  The  conten- 
tion is  that  the  evidence  shows  that  two  of 
appellee's  fellow  servants,  Haak  and  Matbew- 
son,  are  not  Mexicans,  and  shows  and  tends 
to  show  that  Mathewson  Is  the  man  who 
-was  handling  tbe  bar  and  prizing  the  beam, 
and  that  neither  of  the  Mexicans  handled 
tbe  bar  or  Jerked  the  beam  with  the  bar,  and 
therefore  the  Jury,  under  the  charge,  might 
liaye  found  for  plaintiff  upon  the  negligence 
o^  Mathewson  instead  of  that  of  the  two 
Mexicans.  This  contention  finds  no  support 
In  tbe  testimony.  Plaintiff  testified  unequiv- 
ocally that  the  two  Mexicans  were  prizing 
with  the  crowbar  at  the  time  he  was'  injured. 
Eivery  witness  for  defendant  testified  posi- 
tlrely  that  no  one  was  using  the  crowbar  at 
tbat  time.  Haak  and  Mathewson  testified 
that  prior  to  this  time  Mathewson  had  tried 
to  prize  tbe  beam  over,  but  he  could  not  do  it, 
so  he  took  the  bar  out  and  they  used  the 
Jack  again.  Baak  testified  tbat  at  the  time 
of  the  accident  Mathewson  was  standing  on 
the  ground,  holding  the  rope;  that  no  one 
at  that  time  was  using  the  crowbar.  Mathew- 
son testified  tbat  at  tbe  time  plaintiff  fell,  he 
(Mathewson)  was  standing  ou  the  running 
board  of  tbe  engine,  and  was  not  using  tbe 


bar  while  plaintiff  was  using  the  Jack,  nor  did 
be  think  any  one  else  was. 

Appellee  contends  tbat  in  paragraph  7  he 
imputed  the  act  of  negligence  to  "some  of 
plaintiff's  fellow  servants,  whose  names  be 
cannot  give,"  and  that  said  allegation  was 
sufficient  to  authorize  the  charge.  We  think 
there  Is  no  merit  in  that  contention,  for  it 
appears  tbat  in  paragraph  7  the  plaintiff  un- 
dertook to  allege  a  different  act  of  negligence 
from  tbat  alleged  in  paragraph  6.  The  one 
alleged  in  paragraph  6  was  submitted,  and  as 
the  two  fellow  servants  were  described  as 
Mexicans,  for  the  purpose  of  identifying 
them,  they  being  the  only  two  who  were 
Mexicans  and  their  names  being  unknown, 
the  case  is  exactly  In  the  same  attitude  as  If 
tbe  names  of  the  two  fellow  servants  alleged 
to  have  been  negligent  had  been  stated  in  tbe 
petition,  but  admitting  that  the  court  should 
have  submitted  the  case  just  as  it  was  plead- 
ed, we  are  unable  to  see  any  probability  that 
the  failure  to  do  so  Injured  appellant  If  the 
Jury  believed  plaintiff  and  found  there  was 
negligence  In  Jerking  tbe  beam  with  a  bar, 
they  must  have  found  that  the  two  Mexicans 
were  handling  the  bar  for  plaintiff  so  testi- 
fied, while  the  other  witnesses  testified  pos- 
itively that  no  one  was  working  with  the 
bar  at  that  time.  We  therefore  overrule  tbe 
first  assignment  of  error. 

The  second  assignment,  complains  of  tbe 
failure  to  give  a  special  charge  requiring 
the  Jury  to  find  that  two  Mexicans  Jerked 
the  beam  with  a  bar,  or  else  plaintiff  could 
not  recover.  This  assignment  la  overruled 
on  the  ground  that  if  error  was  committed 
in  refusing  to  give  It,  such  error  la  not  one 
requiring  a  reversal.  The  reasons  on  which 
the  holding  is  based  are  stated  in  discussing 
the  first  assignment. 

[3, 4]  M.  H.  Bonner,  appellant's  claim 
agent,  after  testifying  that  on  December  6, 
1913,  he  took  tbe  statement  of  Torres,  one 
of  the  Mexicans  present  at  the  time  plaintiff 
fell  from  the  scaffold,  testified  further  that 
he  bad  been  requested  to  locate  Torres  as  a 
witness  In  the  case,  but  did  not  know  of  his 
own  knowledge  where  he  was ;  that  he  made 
inquiry  about  a  day  or  two  before  the  1st 
day  of  March,  and  learned  where  he  was 
from  other  persons.  He  was  not  permitted 
to  testify  that  he  learned  Torres  was  at  bis 
father's  house,  near  San  Angelo,  Tex.  The 
statement  of  facts  shows  that  afterwards 
Bonner  testified  that  tbe  case  went  over  for 
a  special  setting  on  Martdi  22d,  and  he  was 
told  by  attorneys  for  defendant  to  find  out 
where  Torres  was,  and  arrange  for  his  at- 
tendance.   He  testified  further: 

"According  to  the  information  I  had  at  that 
time,  I  heard  he  had  gone  to  San  Angelo.  As 
soon  as  I  learned  he  had  gone  out  there,  I  heard 
he  had  left  there,  and  it  was  said  he  had  gone 
to  Ijaredo,  and  it  was  also  reported  he  had  join- 
ed the  Mexican  army.  Feliaano  Acosta  is  the 
man  that  was  sent  off  to  Laredo,  Del  Rio,  Son- 
ora,  and  west  of  Sonora  for  Torres;  I  had  a 
telephone  from  him  last  night  at  Sonora,  and 
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expect  him  to  return  to-nigbt  at  8:50.  I  have 
done  everything  in  my  power  to  get  Torres 
here  at  this  trial,  but  have  been  unable  to  do  it." 

He  also  testified  that  Acosta  told  him  over 
the  telephone  that  he  bad  found  Torres  25 
miles  west  of  Sonora,  but  he  refused  to  come. 
This  statement  was  excluded,  upon  objection 
that  it  was  hearsay.  Appellant's  third  and 
fourth  assignments  of  error  relate  to  the  two 
rulings  excluding  testimony  as  to  what  Bon- 
ner had  been  told  as  to  Torres'  whereabouts. 
It  Is  apparent  that  the  very  testimony  cover- 
ed by  the  first  assignment  was  afterwards 
given,  for  the  witness  stated  that  his  infor- 
mation at  the  time  the  case  was  first  set  for 
trial  was  that  Torres  was  at  San  Angelo. 
Appellant  does  not  show  clearly  upon  what 
theoi7  its  contention  is  based  that  proof 
could  be  made  of  what  Acosta,  defendant's 
Bubagent,  had  done  and  that  the  witness 
whom  he  had  located  refused  to  attend  the 
trial,  by  the  hearsay  statement  of  such  sob- 
agent  We  think  the  court  did  not  err.  Fur- 
thermore, this  testimony  could  only  be  ma- 
terial on  the  issue  whether  Torres  was  ab- 
soit  by  the  procurement  of  defendant,  and  If 
the  Jury  did  not  believe  what  Bonner  said 
about  his  efforts  to  have  Torres  present.  It  is 
Inconceivable  that  the  unsworn  statement  of 
Acosta,  an  agent  of  Bonner,  to  the  efTect  that 
he  had  found  Torres  25  miles  from  Sonora 
and  he  refused  to  come,  would  have  caused 
them  to  believe  that  Bonner  was  truthful 
concerning  his  efforts.  Both  assignments  are 
overruled. 

[S]  By  the  fifth  assignment  complaint  Is 
made  because  the  court  excluded  the  sworn 
statement  made  by  Torres  on  December  6, 
1913.    There  is  no  merit  In  the  assignment 

[I]  The  sixth  and  seventh  assignments  at- 
tack the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  Plaintiff's  testimony,  which 
was  believed  by  the  Jury,  supports  a  finding 
that  the  beam  was  negligently  Jerked  by 
means  of  a  crowbar  wielded  by  two  Mexi- 
cans, and  that  such  act  was  the  proximate 
cause  of  platntlfl  becoming  overbalanced  and 
falling  from  the  scaffold.  The  assignments 
are  overruled. 

[7]  Appellant  contMids  that  the  verdict  Is 
excessive.  The  evidence  shows  that  prior  to 
appellee's  fall  be  was  in  good  health;  that 
he  had  worked  for  appellant  for  many  years 
doing  carpenter  work,  which  included  lift- 
ing heavy  planks  and  timber;  that  his  fall 
caused  severe  bruises  on  his  head  and  shoul- 
ders; that  be  was  in  the  hospital  for  2^ 
months;  that  he  had  not  been  able  to  work 
up  to  the  time  of  the  trial,  a  year  and  a  half 
after  his  falL  He  still  has  a  tender  spot  In 
the  small  of  his  back,  and  is  very  weak  in 
the  back;  besides.  Ills  blood  pressure  is  ex- 
ceedingly high  and  betokens  a  dangerous  con- 
dition. His  heart  skips  beats.  This  con- 
dition is  attributed  by  him  to  his  fall,  and 
the  testimony  of  Dr.  Goetb  warrants  a  find- 
ing that  such  condition  was  brought  about 


by  injuries  to  his  nervous  system  sustained 
on  account  of  the  fall.  Dr.  Ooetb  expressed 
the  opinion  that  on  account  of  the  condition 
of  appellee's  heart  he  would  never  be  able 
to  do  hard  work,  because  of  danger  of  heart 
failure,  and  that  his  life  would  be  materially 
shortened.  The  verdict  is  high,  but  we  con- 
clude that  it  Is  not  so  high  that  the  amount 
Itself  manifests  passion  or  prejudice. 
The  Judgment  is  affirmed. 


OATTLBMBN'S  TRUST  CO.  OP  FT. 
WORTH  V.  TURNER.    (No.  8287.)  • 

(Court  of  CSvil  Appeals  of  Texas.    Ft  Worth. 

Dec.  11,  1915.    On  Motion  for  Rehearing, 

Jan.  15,  1916.) 

1.  CoBPORATioNs  ®=>90 — Stock  Subscbiftion 
— "Issui" — Statutes. 

Stock  was  lubscribed  for,  and  at  the  same 
time  two  notes  given  to  the  promoter  for  the 
corporation,  one  for  part  of  the  subscription 
price  payable  to  the  promoter  and  realized  up- 
on by  him,  and  the  other  for  the  balance  payable 
to  the  corporation  and  attached  to  which  was 
an  agreement  that  the  stock  subscribed  for  be 
held  as  collateral  security  for  the  note.  At  the 
same  time  it  was  agreed  between  the  promoter 
and  the  subscriber  that  the  stock  and  certificate 
were  to  be  held  until  the  notes  should  be  paid, 
which  was  accordingly  done,  but  in  the  mean- 
time the  stock  was  voted  in  the  subscriber's 
name  under  proxy  contained  in  the  subscription 
contract  dividends  declared  upon  it  and  credited 
upon  the  note,  and  the  subscriber  notified  by 
the  corporation  from  time  to  time  of  its  condi- 
tion, meetings,  etc.  Beld,  in  an  action  upon 
the  note,  that  it  was  valid  and  given  in  a  valid 
transaction,  and  that  the  stock  was  not  deliver- 
ed and  did  not  "issue"  witliin  the  meaning  of 
Const  art  12,  §  6,  and  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1146,  prohibiting  corpora- 
tions from  issuing  stock  except  for  money  paid, 
labor  done,  or  property  actually  received,  be- 
cause the  transaction  constituted  but  a  sub- 
scription to  stock  with  a  future  promise  to  pay, 
which  is  not  prohibited  by  the  constitutional  - 
and   statutory   provisions   stated. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  fi  444-^146;    Dec  Dig.  (8=>99. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

2.  CORPOBATIONS  ®=3l23— Pledox  of  Stock. 

Such  a  transaction  vests  the  subscriber 
with  but  a  qualified  right  to  the  stock,  not 
capable  of  being  pledged. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Sf  481,  491,  507-512,  637,  539-^46. 
569,  618;   Dec.  Dig.  «=>123.] 

3.  CHATTIX  MOBTQAOES  «=9l7  —  COBPOBATE 

Stock. 

Such  a  transaction  vests  the  subscriber 
With  but  a  qualified  right  to  the  stock,  not  ca- 
pable of  lieing  mortgaged. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  Si  66-68 ;  Dec.  Dig.  «s> 
17.] 

4.  Cobpobations  «=>77— Stock  Subbobzption 
— Constbuction. 

A  stock  subscription  agreement  a  note,  and 
an  agreement  attached  thereto  to  hypothecate 
the  stock  subscribed,  all  simultaneously  executed 
and  delivered,  constitute  bat  a  single  subscrip- 
tion contract 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fi  21(^212,  219-243,  255;  Dec.  Dig. 
«=977.] 
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Si.  Coxporations  «=s>94  —  Stock  —  "Cbbtih- 

o^TB  ov  Stock." 

▲  "cirtiBcate  of  stock"  is  not  the  stock  it- 
self, but  an  acknowledgment  of  the  interest  of 
the  shareholder  in  the  corporate  property,  and 
operates  to  transfer  nothing  to  the  shareholder, 
bat  merely  affords  him  evidence  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  435 ;   Dec.  Dig.  «=994. 

For  other  definitionB,  see  Wbrds  and  Phrases, 
First  and  Second  Series,  Certificate  of  Stock.] 

6>,  COBPOBATio^^s  <3=399  —  Stock  Subscbip- 

TI0N8— Statutes — Constbitcio  n  . 

The  purpose  of  Const  art.  12,  §  6,  and  Ver- 
non's  Sayles^  Ann.  Civ.  St  1014,  art.  1146, 
prohibiting  corporations  from  issuing  stock  ex- 
cept for  money  paid,  labor  done,  or  property  ac- 
taally  received,  is  to  insure  for  the  protection 
of  the  purchasing  public  an  equivalent  la  cor- 
porate property  for  such  stocks  or  bonds  of  the 
corporation  as  are  emitted  or  circulated,  and 
thus  made  a  commodity  of  purchase. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  444-446;    Dec  Dig.   «=»G9.] 

7.  Appeal  and  Kbbob  €=>1011— Infxbence^i 
Fbou  Facts. 

Mere  conclusions  or  inferences  from  facts, 
-which  are  not  findings  of  fact  upon  conflicting 
evidence  as  contemplated  by  statute,  will  not 
be  approved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3S83-3980;  Dec.  Dig. 
<t=»1011.] 

On  Motion  for  Rehearing. 

8.  Apfeax  and  Ebbob  €=31095— Otebsioht  of 
Undisputed  Pactb— Pbejudicial  Ebbob. 

Ap  oversight  of  undisputed  facts  in  review- 
ing the  evidence  does  not  constitute  prejudicial 
«rror,  as  such  facts  may  be  considered  by  the 
Supreme  Court  with  or  without  a  finding  by 
the  Court  of  Civil  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
error.  Cent.  Dig.  §|  4268,  4329,  4330;  Dec. 
Dig.  «=>1095.1 

Appeal  from  District  Court,  Tarrant  Conn- 
ly;  J.  W.  Swayne,  Judge. 

Action  by  the  Cattlemen's  Trust  Company 
of  Ft.  Worth  against  Robert  Turner.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Heversed  and  rendered. 

A.  H.  Kirby,  of  Abilene,  for  appellant 
Madden,  Trulove,  Rybum  &  Pipkin  and  Klm- 
brough,  Underwood  &  Jackson,  all  of  Amarll- 
lo,  for  appellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  the  appellant,  the  Cattlemen's  Trust  Com- 
pany, against  the  appellee,  Robert  Turner, 
upon  a  promissory  note  for  the  sum  of  $7,500, 
payable  to  the  plalutifl  on  or  before  June  1, 
1914,  bearing  Interest  at  the  rate  of  8  per 
cent  per  annum  from  Its  date,  and  contain- 
ing, the  usual  provisions  for  10  per  cent,  addi- 
tional as  attorney's  fees.  Credits  of  $150  on 
December  13,  1913,  and  of  $300  on  December 
31,  1914,  were  admitted  in  the  petition.  The 
defendant  admitted  the  execution  of  the 
note,  but,  among  other  things,  specially  al- 
leged that  it  had  been  given  In  payment  for 
BOO  shares  of  the  capital  stock  of  the  plain- 
tiff corporation  then  sold  and  delivered  to 
blm.  It  was  charged  that  such  transaction 
was  Illegal  and  void. 


The  plaintiff  denied  that  the  note  had 
been  executed  and  delivered  as  a  part  of  an 
Illegal  and  void  contract  or  transaction,  but 
charged  that  the  defendant  subscribed  in 
writing  for  500  shares  of  the  capital  stock  of 
plaintiff  company  at  and  for  the  sum  of  $10,- 
000,  which  defendant  promised  to  pay  plain- 
tiff for  said  stock ;  that  to  evidence  the  time 
when  said  sum  of  $10,000  was  to  be  paid,  and 
as  a  part  of  the  same  transaction  by  which 
the  defendant  subscribed  for  the  stock,  the 
note  sued  upon  was  given,  as  also  another 
note  for  $2,500,  which  has  since  been  paid ; 
that  the  contract  provided  that  the  stock 
should  be  paid  for  at  the  time  stated  In  the 
notes,  but  that  said  stock  was  not  to  be  de- 
livered to,  or  become  the  property  of,  the  de- 
fendant until  It  had  been  fuUy  paid  for  In 
cash  In  accordance  with  the  contract,  and 
that  It  should  then,  and  not  before,  be  Issued 
and  delivered ;  that  pursuant  to  the  contract 
uo  part  of  the  stock  had  ever  been  Issued  or 
delivered  to  the  defendant,  nor  to  any  one 
for  him,  and  has  never  been  in  his  posses- 
sion, control,  or  custody,  but  has  at  all  times 
since  said  contract  of  subscription  been  in 
the  exclusive  custody,  control,  and  keeping 
of  the  plaintiff. 

The  case  was  tried  before  the  court  with- 
out a  jury,  resulting  in  a  judgment  denying 
plaintiff  a  recovery,  etc.  The  court  filed  his 
conclusions  of  fact  and  law,  and  we  now 
have  the  case  before  ua  for  revision  upon 
the  assigned  errors.  The  vital  question  pre- 
sented on  this  appeal  is:  Did  the  appellant 
company  issue  to  the  defendant  the  stock 
contracted  for  by  him,  receiving  in  payment 
therefor  the  note  in  controversy.  In  violation 
of  article  12,  g  6,  of  our  Constitution,  which 
reads: 

"No  corporation  shall  issue  stocks  or  bonds, 
except  for  money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

We  have  a  statute  also  of  like  effect.  See 
article  1146,  Vernon's  Sayles'  Texas  Civil 
Statutes.  The  contention  of  appellant  is 
that  none  of  its  stock  was  ever  Issued  to  ap- 
pellee. The  reverse  of  this  contention  is 
urged  by  appellee,  his  Insistence  being  that 
the  stock  mentioned  In  the  pleadings  was  Is- 
sued to  him  in  consideration,  in  part  at 
least,  of  the  note  sued  on,  and  that  there- 
fore said  note  is  void.  The  court  adopted  ap- 
pellee's theory  of  the  facts,  and  rendered 
judgment  accordingly. 

We  think  It  may  be  safely  said  that  there 
Is  no  material  conflict  In  the  evidence.  In 
all  material  respects  we  view  the  facts  as 
substantially  undisputed.  As  shown  by  the 
court's  findings  and  the  undisputed  evidence, 
appellant  was  a  private  corporation  charter- 
ed and  organized  under  the  laws  of  Texas, 
with  its  domicile  at  Ft.  Worth,  where  it  has 
been  engaged  In  business  since  about  Decem- 
ber 1,  1912 ;  that  on  or  about  the  12th  day  of 
May,  1913,  the  plaintiff,  through  its  authorlz- 
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ed  agent,  J.  B.  Martin,  solicited  and  procured 
from  the  defendant,  Turner,  a  written  sub- 
scription signed  by  him  for  500  shares  of 
capital  stock  of  the  plaintiff  corporation  of 
the  par  value  of  $10,000;  said  signed  sub- 
scription containing,  among  other  things,  the 
following  terms,  to  wit: 

"Subscription  for  Stock. 
"No.  Shares,  500.  Amount,  $10,000.00. 

"This  is  to  certify  that  I  hereby  subscribe  for 
five  liundred  shares  of  the  capital  stock  of  the 
Cattlemen's  Trust  CJompany,  Ft.  Worth,  Texas, 
for  which  I  agree  to  pay  ten  thousand  dollars  to 
said  company. 

"I  farther  agree  that  this  application  and  con- 
tract constitutes  the  sole  and  entire  agreement- 
representation,  and  warranty  between  us,  and 
that  the  said  company  reserves  the  right  to  re- 
ject this  subscripaon  within  twenty  days  from 
receipt  thereof  and  return  to  the  subscriber 
tlie  full  amount  paid  said  company,  and  further 
that  2G  per  cent  of  the  sale  price  of  the  stock 
herein  purchased  is  to  be  and  will  be  expended 
for  organization  and  promotion  expenses,  to 
which  I  expressly  agree  and  hereby  authorise. 

"I  hereby  make,  constitute,  and  appoint  A. 
It.  Camp,  of  Ft.  Worth,  Texas,  as  my  true  and 
lawful  attorney  to  represent  me  and  to  vote  my 
proxy,  and  I  hereby  ratify  and  confirm  the  acts 
of  my  said  attorney  until  hereafter  annulled  by 
me  in  writing.  This  proxy  is  revocable  at  my 
pleasure." 

At  this  same  time,  and  as  a  part  of  the 
same  transaction,  the  defendant,  Turner,  ex- 
ecuted and  delivered  to  the  said  agent,  Mar- 
tin, for  the  plaintiff  corporation,  two  prom- 
issory notes,  one  for  the  principal  sum  of 
$2,500,  being  one-fourth  of  the  subscription 
or  sale  price  of  said  shares  of  stock  payable 
to  the  said  J.  B.  Martin,  and  which  he  after- 
wards collected  as  commission  due  him  for 
obtaining  the  subscription.  The  other  note 
was  for  the  principal  sum  of  $7,500,  and  Is 
the  note  declared  upon  in  this  suit.  Attach- 
ed to  said  $7,600  note,  and  constituting  a 
part  thereof,  was  the  following  collateral 
agreement,  viz.: 

"As  collateral  security  for  the  foregoing  note, 
and  other  notes,  if  any,  this  day  given  for  the 
stock  hereinafter  namM,  I  have  delivered  to  the 
said  the  Cattlemen's  Trust  Company  the  fol- 
lowing securities:  500  shares  of  the  Cattle- 
men's  Trust  Companjr   of  Ft.   Worth. 

"In  case  of  default  in  the  payment  of  any  of 
the  foregoing  and  above  described  notes  at 
maturity,  I,  we,  or  either  of  us  authorise  the 
holder  of  said  notes  to  sell  said  securities,  with 
or  without  notice,  at  public  or  private  sale,  at 
the  option  of  the  holder,  applying  the  proceeds 
to  the  payment  of  the  above  notes,  Including 
interest  and  attorney's  fees,  and  the  surplus,  if 
any  remaining,  thereafter  to  be  paid  to  the 
maker  hereof  on  demand.         Robert  Turner." 

Both  the  notes  last  mentioned  and  the 
collateral  agreement  were  executed,  as  stat- 
ed, at  the  same  time,  and  at  the  same  time 
delivered  by  the  defendant,  Robert  Turner,  to 
the  plaintiff's  agent,  J.  B.  Martin,  who  there- 
after duly  delivered  the  same  to  the  plaintiff 
corporation  at  its  office  In  Ft  Worth.  The 
subscription  contract  and  collateral  agree- 
ment were  accepted  by  the  plaintiff  corpora- 
tion, which  thereupon  made  out  and  attached 
to  the  note  for  $7,500  the  following  cerUfi- 
cate,  viz.: 


"Incorporated  under  the  Xaws  of  the 

State  of  Texas. 

"No.  186.  Shares.  60a 

"The  Cattlemen's  Trust  Company  of  JY  Worth. 

"Authorized    Capitol    Stock,    $1,000,000.00. 

"This  certifies  that  Robt  Turner  is  the  owner 
of  five  hundred  shares  of  the  capital  stock  of  the 
Cattlemen's  Trust  Company  of  Ft  Worth,  full- 
paid  and  none  assessable,  transferable  only  oa 
the  books  of  the  corporation  by  the  holder  here- 
of in  person  or  by  attorney  upon  surrender  of 
this  certificate  properly  indorsed. 

"In  witness  whereof  the  said  corporation  bas 
caused  this  certificate  to  l>e  signed  by  its  duly 
authorized  officers  and  to  be  sealed  with  the 
seal  of  the  corporation  this  12th  day  of  May, 
A.  D.  1913. 
"J.  W.  Milner.  A.  H.  KIrby, 

"Asst    Secretary  Vice    President. 

"[Seal.]  Shares. 

"$10.00.'' 

The  certificate  was  Indorsed  upon  the  back 
with  the  foUowlng: 

"Certificate  for  600  shares  of  the  capita] 
stock  of  the  Cattlemen's  Trust  Company  of  Ft. 
Worth. 

"Issued  to  Robt  Turner, 

"Dated  May  12th.  1918." 

It  was  agreed  between  Tamer  and  the 
plaintiff,  through  Its  said  agent,  Martin,  at 
the  time  the  subscription  contract  and  the 
notes  hereinbefore  mentioned  were  signed  and 
delivered,  that  the  plaintiff  corporation 
should  have  and  retain  the  possession  of  the 
stock  to  be  Issued  to  Turner  as  collateral  se- 
curity for  the  note  sued  upon,  and  Turner 
was  informed  at  that  time  by  said  Martin 
that  the  certificate  for  stock  would  not  be 
delivered  to  him  until  said  note  was  paid. 
In  accordance  with  thia  agreement  and  un- 
derstanding, the  physical  custody  of  the  cer- 
tificate mentioned  has  been  at  all  times,  and 
still  Is,  with  the  plaintiff  corporation.  It  fur- 
ther appears  that  on  September  2,  1913,  at  a 
meeting  of  the  stockholders  of  plaintiff  cor- 
poration, A.  U  Camp,  as  proxy  for  the  de- 
fendant, voted  said  600  shares  of  plaintiff's 
capital  stock  in  accordance  with  the  provision 
contained  in  the  original  subscription  agree- 
ment It  also  appears  that  yet  later,  in  De- 
cember, 1913,  a  dividend  of  $150  was  declar- 
ed by  the  plaintiff  corporation  on  said  500 
shares  of  stock,  and  entered  by  plaintiff  cor- 
poration as  a  credit  upon  the  note  sued  up- 
on. Tet  later.  In  December,  1014,  another 
dividend  for  $300  was  declared  by  the  plain- 
tiff corporation  upon  said  500  shares  of  stock, 
and  likewise  entered  by  the  plaintiff  as  a 
credit  upon  said  note.  It  also  appears  that 
the  plaintiff  corporation  entered  upon  its 
stock  book  or  record  of  subscriptions  the  name 
and  the  address  of  defendant  in  connection 
with  said  certificate  No.  186,  for  500  shares, 
showing  the  date  of  the  certificate  to  be  May 
12,  1913,  the  amount,  $10,000,  amount  of 
cash  paid,  none,  notes,  one  for  $2,500,  and 
one  for  $7,500,  and  salesman  J.  B.  Martin; 
this  being  all  that  the  books  of  the  plaintiff 
corporation  showed  in  the  nature  of  an  ac- 
count with  the  defendant  It  further  appear- 
ed that  the  defendant  from  time  to  time,  un- 
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Ul  abont  tbe  time  of  the  Institution  of  this 
suit,  received  letters  from  the  plaintiff  cor- 
poration showing  the  condition  of  the  com- 
pany, receiving  notices  of  stockholders'  meet- 
ings, and  of  tbe  first  dividend  mentioned, 
etc 

The  trial  conrt  farther  found,  as  differenc- 
es evidently  from  the  facts  hereinbefore  stat- 
ed, that  tbe  certificate  for  stock  bad  been 
"issued";  that  at  the  time  of  the  execution 
of  the  stock  subscription  contract  and  note 
mentioned  It  was  the  Intention  of  Martin 
aod  the  d^endant  that  tbe  plaintiff  corpora- 
tion "should  hold  such  certificate  as  defend- 
ant's property  subject  to  plaintiff's  Hen"; 
that  tbe  only  consideration  for  tbe  two  notes 
mentioned  "was  the  sale  by  the  plaintiff  to 
the  defendant  of  500  shares  of  capital  stock 
of  the  plaintiff  corporation;  •  •  •  that 
the  defendant  did  not  pay  to  the  plaintiff, 
nor  did  tbe  plaintiff  receive  from  tbe  de- 
fendant, either  at  the  time  of  tbe  transaction 
between  the  plaintiff  and  the  defendant.  May 
12, 1913,  or  at  any  subsequent  time,  any  mon- 
ey paid,  labor  done,  or  property  actually  re- 
ceived." The  court  further  concluded  "that 
it  was  the  Intention  and  agreement  of  the 
parties  that  the  plaintiff  should  sell  to  the 
defendant,  and  that  the  defendant  should 
bay  from  the  plaintiff,  the  600  shares  of 
plalntlfTs  capital  stock,  all  on  a  credit,  and 
that  the  plaintiff  should  accept  in  exchange 
or  payment  for  said  shares  tbe  two  notes 
referred  to,  and  that  the  defendant  should 
become  the  present  owner  of  the  shares  of 
stock,  unless  tbe  plaintiff  rejected  tbe  defend- 
ant's subscription  and  returned  the  notes," 
which  was  not  done.  There  were  other  In- 
ferences and  findings  of  like  effect  by  tbe 
trial  court,  but  nothing,  we  think,  that  sub- 
stantially adds  to  or  takes  from  tbe  legal 
effect  of  tbe  facts  as  we  have  found  them; 
the  court  concluding,  however,  on  the  whole, 
that  the  transaction  amounted  to  a  sale  of 
the  stock  upon  a  credit,  it  being  held  that 
tbe  manual  delivery  of  the  certificate  was 
not  essential  to  tbe  ownership  of  the  shares 
or  to  the  issnance  of  tbe  stock.  Judgment  was 
accordingly  entered  in  favor  of  tbe  defend- 
ant, as  stated  in  the  beginning  of  the  opin- 
ion. 

[1-4]  We  recur  to  the  question:  Did  tbe 
plaintiff  corporation  "issue"  to  the  defendant 
shares  of  its  capital  stock  within  the  mean- 
ing of  the  constitutional  and  statutory  pro- 
visions hereinbefore  referred  to,  and  receive 
as  payment  therefor  tbe  promissory  note  sued 
npon  In  tbla  case?  We  think  not.  It  is  un- 
doubtedly true  that  one  may  lawfully  snb- 
scrlbe  for  shares  of  capital  stock  of  a  cor- 
poration and  lawfully  promise  to  pay  there- 
for at  a  future  date;  tbe  inhibition  of  our 
constitutional  and  statutory  provisions  being 
that  tbe  stock  shall  not  be  really  Issued  by 
tbe  corjporation  until  It  has  been  paid  for. 
It  is  said  in  secUon  65,  1  Cook  on  Stock  and 
Stockholders  and  Corporation  Law  (Sd  Ed.): 


"Upon  general  common-law  principles  any 
one  who  is  competent  to  enter  into  any  ordinary 
contract  may  make  a  valid  subscription  for 
stock  in  an  incorporated  company.  A  subscrip- 
tion for  stock  is  a  contract;  and,  in  general, 
any  one  who  can  contract  may  subscribe." 

Further  authorities  might  be  cited  to  tbe 
effect  that  the  note  in  controversy  In  this 
suit  In  legal  effect  added  nothing  affecting 
the  question  under  consideration  to  defend- 
ant's promise  to  pay  as  contained  in  the  sub- 
scription contract  which  Is  also  declared  up- 
on In  appellant's  pleadings.  The  subscription 
agreement,  the  notes,  and  attached  collateral 
agreement  were  all  executed  and  delivered  at 
the  same  time,  and  severally  constituted 
parts  of  a  single  whole,  to  wit,  a  subscrip- 
tion agreement,  which,  as  already  observed, 
may  be  lawfully  made.  The  principal  office 
of  the  notes  under  tbe  circumstances  was  to 
fix  the  time  of  the  payment  of  tbe  sum  prom- 
ised in  tbe  subscription  agreement.  Under 
the  circumstances,  -too,  what  is  designated  in 
the  record  as  a  collateral  agreement  to  hy- 
pothecate the  stock  was,  in  a  legal  sense, 
meaningless  and  of  no  effect  now  necessary 
to  consider.  Until  after  delivery  to  the  de- 
fendant, or  to  some  one  capable  of  receiv- 
ing It  for  him,  the  certificate,  or  stock.  If  it 
should  be  so  classed,  which  was  attached  to 
tbe  note  declared  upon,  constituted  no  tangi- 
ble right  of  tbe  defendant  capable  of  being 
the  subject  of  a  pledge  or  chattel  mortgage. 
While  appellee.  Turner,  may  have  had,  and 
doubtless  did  have,  for  some  purposes  and  as 
against  some  persons,  a  qualified  interest 
in  or  right  to  the  stock  for  which  he  sub- 
scribed, yet  in  truth,  as  we  think,  such  stock 
has  never  been  issued  to  htm  within  the 
meaning  of  the  constitutional  provision  quot- 
ed. True,  appellee  testified  that  be  "under- 
stood tbe  shares  were  to  be  issued  at  once 
and  held  as  collateral"  for  the  notes,  and 
that  he  signed  both  the  notes  and  tbe  sub- 
scription contract  upon  that  agreement,  and, 
in  effect,  that  he  considered  himself  as  the 
owner  of  the  stock;  yet  he  further  testified 
that  be  never  was  a  director  or  officer  in  the 
corporation,  or  sustained  any  relation  there- 
to, save  that  arising  from  bis  subscription 
contract  and  notes;  tbat  be  never  saw  this 
certificate  or  stock  until  it  was  produced  in 
court  an'd  never  had  it  in  bis  possession; 
tbat  it  was  a  fact  tbat  "Capt  Martin  stated 
the  certificate  would  be  delivered  to  me  when 
I  paid  the  notes  In  full";  that  when  be  paid 
tbe  $2,500  note  he  "never  demanded  of  any 
one  tbe  delivery  of  tbe  stock,  or  any  part  of 
it,  as  it  was  to  be  held  as  collateral  for  the 
notes,  and  It  was  my  understanding  the  stock 
was  not  to  be  delivered  until  I  bad  paid  tbe 
notes  in  full."    He  again  testified : 

"I  never  demanded  delivery  of  this  stock,  be- 
cause it  was  agreed  from  tne  start  tbat  they 
were  to  hold  the  stock  until  payment  of  the 
notes." 

Mr.  Martin's  testimony  was  to  the  same 
effect.  Mr.  Camp  testified  without  contra- 
diction that:  C^r\r^n]o 
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The  certificate  of  stock  in  question,  "like  all 
others,  was  written  up  at  once  as  a  matter  of 
convenience  and  to  save  bookkeeping.  Other- 
wise we  would  have  had  to  keep  an  account  with 
each  stockholder;  but  by  writing  up  the  stock 
and  attacliinE  thereto  the  notes  the  notes  were 
entered  on  the  bills  receivable,  and,  when  the 
dividends  were  paid,  it  was  only  necessary  to 
enter  it  on  the  backs  of  the  note,  and  thus  not 
keep  a  separate  account  with  each  stockholder, 
and  the  stock  was  ready  to  be  delivered  when 
the  notes  were  paid  in  full.  »  •  •  This  cer- 
tificate was  never  out  of  the  possession  of  the 
trust  company  until  it  was  exhibited  here  in 
court  this  morning.  The  Cattlemen's  Trust 
Company  never  received  any  part  of  the  $2,500 
note,  nor  has  it  received  payment  of  any  part  of 
the  principal  or  interest  of  the  f7,600  note." 

[S]  The  trial  court  evidently  concluded  as 
an  inference  from  the  facts  pleaded  that  the 
certificate  of  stock  mentioned  In  the  testi- 
mony was  "stock"  of  the  corporation,  and 
that  the  signing  thereof,  tearing  it  out  of  the 
stock  book,  and  attaching  it  to  the  defendant's 
note  was  a  "delivery"  of  such  character  as  to 
constitute  an  issuance  of  the  stock.  Mr. 
Cook,  the  same  author  hereinbefore  referred 
to,  in  the  second  edition  of  his  work  (section 
10),  says: 

"A  certificate  of  stock  is  from  one  point  of 
view  a  mere  muniment  of  title,  like  a  tide  deed. 
It  is  not  the  stock  itself,  but  evidence  of  the 
ownership  of  the  stock ;  that  is  to  say,  it  is  a 
written  acknowledgment  by  the  corporation  of 
the  interest  of  the  shareholder  in  the  corporate 
property  and  franchises;  it  operates  to  trans- 
fer nothing  from  the  corporation  to  the  share- 
holder, but  merely  affords  to  the  latter  evidence 
of  his  rights.  It  should  be  clearly  apprehended 
that  the  certificate  is  not  the  stock,  but  merely 
written  evidence  of  the  ownership  of  shares. 
Accordingly  it  follows  that  shares  have  no 
'earmarks,'  that  one  share  cannot  be  distin- 
guished from  another  share,  but  that  it  is  only 
the  certificates  which  are  distinguishable  one 
from  the  other  by  their  number  and  in  other 
ways.  The  certificate,  therefore,  has  value  in 
itself  only  as  evidence,  and,  apart  from  the 
shares  which  it  represents,  it  la  utterly  worth- 
less. And  even_  as  evidence  it  is  not  in  every 
case  essential ;  it  is  merely  a  convenient  vouch- 
er, which  the  shareholder  has  a  right  to  receive 
if  he  asks  for  it.  One  element  of  its  value  to 
the  shareholder  is  that  it  is  prima  facie  evi- 
dence of  his  title." 

But,  If  the  certificate  In  question  should 
receive  a  more  liberal  construction  and  be 
considered  as  stock.  It  cannot  be  said  that  it 
was  delivered  to  the  defendant  either  ac- 
tually or  constructively.  It  never  passed  out 
of  the  hands  of  the  appellant  corporation. 
This  Is  conceded.  It  is  said  by  our  Supreme 
Court  in  the  case  of  Tyler  Building  &  Loan 
Ass'n  y.  Blard  &  Scales  (Sup.)  171  S.  W.  1122, 
that  a  deed  delivered  by  the  grantor  to  his 
agent  for  delivery  to  the  grantee  in  accord- 
ance with  spedflc  instructions  is  not  in  es- 
crow while  In  the  hands  of  the  agent.  In 
speaking  of  "delivery"  In  the  law  of  sales,  it 
Is  said  In  35  Cyc.  pp.  188,  189: 

"The  word  'delivery'  in  the  law  of  sales  may 
signify  either  an  actual  or  a  constructive  de- 
livery. Actual  delivery  consists  in  giving  to  the 
buyer  or  his  servants  or  accredited  agent  the 
real  possession  of  the  goods  sold.    Constructive 


delivery  comprehends  all  of  those  acts  which,  al- 
though not  truly  conferring  real  possession  of 
the  goods  sold,  have  been  held  constmctione 
juris  equivalent  to  acts  of  real  delivery,  and 
in  this  sense  includes  symbolical  or  substituted 
delivery.  Both  actual  and  constructive  delivery 
contemplate  the  absolute  giving  up  of  the  con- 
trol and  custody  of  the  goods  on  the  part  of  the 
seller  and  the  assumption  of  the  same  by  the 
buyer." 

So  that,  as  it  seems  to  us,  it  cannot  be  said 
that  the  certificate  for  stock  Issued  in  the 
name  of  the  defendant,  even  treating  It  as 
stock  of  the  corporation,  was  delivered.  In  a 
legal  sense,  to  the  defendant  so  as  to  pass 
to  him  anything  other  than  some  contingent, 
qualified  right  The  certificate  at  all  times, 
as  shown  by  the  undisputed  testimony,  re- 
mained with  the  corporation,  subject  to  its 
exclusive  control,  and  could  not  have  been 
efifectively  sold,  transferred,  or  circulated  in 
any  way  by  the  defendant  It  certainly  can- 
not as  we  think,  be  said  to  have  been  "is- 
sued" within  the  terms  of  the  Inhibiting  con- 
stitutional provision.  The  term  "Issue"  is 
thus  defined  in  Webster's  Unabridged  Dic- 
tionary: 

"To  send  forth  or  give  out  officially;  deliver- 
ed by  authority;  give  to  the  public;  as,  to 
issue  money,  ammunition,  or  commands;  to  is- 
sue a  journal :  to  bring  to  a  conclusion  or  final 
issue;   settle.' 

A  number  of  oonstructlona  of  the  term  are 
also  given  In  4  Words  and  Phrases,  3778, 
3779.  We  wiU  refer  to  but  a  few  of  them  to 
Illustrate  our  conclusions.    It  Is  there  said: 

"The  word  Issued'  ordinarily  means  'emitted' 
or  'sent  forth,'  and,  in  the  absence  of  other  def- 
inition, that  must  be  taken  to  be  the  sense  in 
which  It  was  used  in  the  legislation  of  Kansas." 
Corning  v.  Heade  County  Com'rs,  102  Fed.  57, 
60,  42  C.  C.  A.  154. 

"The  terms  'issued'  or  'put  in  circulation,* " 
in  a  statute  providing  that  no  banking  associa- 
tion shall  issue  or  put  in  circulation  any  bill  or 
note,  "have  a  restricted,  special,  and  almost 
technical  meaning  relating  exclusively  to  the 
money  currency  of  the  country,  or,  in  the  lan- 
guage of  the  general  banking  law,  to  'circulating 
notes  in  the  similitude  of  banking  notes.'  "  Cur- 
tiss  V.  Leavitt,  17  Barb.  (N.  T.)  309. 

"The  term  'issue,'  as  used  in  the  Negotiable 
Instruments  Law,  means  the  first  delivery  of  the 
instrument,  complete  in  form,  to  a  person  who 
takes  it  as  a  bolder" — citing  the  statutes  of 
Massachusetts,  Ohio,  Virginia,  and  North  Da- 
kota. 

"In  financial  parlance  the  term  'issue'  seems  to 
have  two  phases  of  meaning.  'Date  of  issue,' 
when  applied  to  notes,  bonds,  etc.,  of  a  series, 
usually  means  the  arbitrary  date  fixed  as  the 
beginning  of  the  term  for  which  they  run,  with- 
out reference  to  the  precise  time  when  conveni- 
ence or  the  state  of  the  market  may  permit  of 
their  sale  or  delivery.  •  »  »  When  the  bonds 
are  delivered  to  the  purchaser,  they  will  be  "is- 
sued' to  him,  which  is  the  other  meaning  of 
the  term."  Yesler  y.  City  of  Seattle,  1  Wash. 
308,  25  Pac.  1014. 

"The  ordinary  and  commonly  accepted  mean- 
ing of  'to  issue'  is  to  send  forth,  to  put  into 
circulation,  to  emit,  as  to  issue  bank  notes, 
bonds,  etc.  *  •  *  To  issue  tax  hills,  then,  as 
ordinarily  understood,  necessarily  includes  de- 
livery to  some  one;  just  as  municipal  bonds 
may  be  written  out  or  printed  and  si^ed,  bat 
they  are  not  issued  imtil  sent  out,  debvered  or 
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put  into  circulatioii.  And,  where  tax  bills  are 
to  be  given  to  a  contractor  for  a  public  improve- 
ment, and  are  prepared  for  delivery  to  the  con- 
tractor, they  are  issued  when  he  takes  the  same 
and  gives  his  receipt  on  the  face  of  the  register 
of  the  engineer,  whose  duty  it  is  to  register  the 
same  in  his  office."  Folks  t.  Yost,  54  Mo.  App. 
55. 

"A  county  warrant  or  order  is  'issued'  when 
made  out,  and  placed  in  the  hands  of  a  person 
authorized  to  receive  it,  or  is  actually  delivered 
or  taken  away.  So  long  as  a  county  warrant  or 
order  is  not  delivered  or  put  into  circulation,  it 
is  not  'issued.'  •  *  •  If  a  warrant  or  order 
unlawfully  directed  to  be  issued  by  a  board  of 
county  commissioners  remains  in  the  hands  of 
the  county  clerk,  and  is  not  delivered,  or  sent 
out,  or  put  into  circulation,  by  the  county  clerk 
or  any  one  else,  the  wrong  attempted  *  •  • 
does  not  succeed,  because  tiiere  is  no  actual  is- 
suance of  the  warrant."  State  v.  Pierce,  62 
Kan.  521,  85  Pac.  19. 

Other  deQnitions  of  like  Import  are  givoi 
by  the  authority  referred  to,  bnt  we  have 
quoted  auffldently,  we  think,  to  illustrate  the 
conclnslon  already  stated  that,  In  our  opin- 
ion, the  stock  in  the  appellant  corporation 
for  which  the  appellee  contracted  was  n 
in  fact,  issued  to  bim  in  violation  of  the 
stitntlonal  and  statutory  provisions 
subject.  We  think  this  conclusion 
supported  by  a  number  of  our 
ties.  Thus,  In  the  case  of  Coi 
by  this  court,  166  S.  W.  447, 
other  things,  subscribed  for  t^'  ghares  of  the 
capital  stock  in  the  Wich^^^^Xn  ^f^ 
l^^f^J'T^.'^  L«f*ieing  to  pay  there- 


>n- 
the 
's  also 
authori- 
T.  Pltzer, 
Cope,  among 


irdenced  by  two  prom- 


for  the  sum  of  $2,500,  evl 
Issory  notes,  one  of  w*,' ,  ^  ,,,     ^ 

8.  Zpitze;.  who  BOV/^'^Z'^  ^^"^^l^ 
for  and  on  behalf  o/"^  *^*  subscr^Uon 
ir,^n^„^^      It.  .4  the  company.     Pltzer 

instituted  suit  upon  ^  .  „il„ti,  j-o  him 
and    recovered    jn^^e  note  execuiea  to  nun, 

other  findings  of  «?8ff°*  "'J^""-  ^"^"^^ 
to  state,  was  the  ri'!,*'*^  ''  necessary 

umv       ij  collowlng: 

"The  said  compsf  ,  ,.  j  _i  t.  *  *v. 
defendant  on  theV"?  dehvered  no  stoA  to  the 
notes  and  no  8to<i'^^^^''tion  of  said  contract  and 
ant  hereon  andF^  ^^'  ''**''  delivered  to  defend- 
to  deliver  any  s?  ^^^^  company  has  not  agreed 
S2  000  is  paid  iJ-oc''  thereon  until  said  note  for 
said  note  as  a  -"^  ^"'^>  ^"^  demands  payment  of 
shares  of  stock/prerequisite  for  issuing  said  ten 
ant  but  said  i  '^'  ""^  P"'^  thereof,  to  defend- 
to  the  defendaF*"'''P'"'y  stands  ready  to  deliver 
payment  of  8a3?t  said  ten  shares  of  stock  on 
id  note  for  $2,000." 

We  held,  at  ^j^  ^^  j^^^^.  ^^^^^  ^^^^  ^^^ 

intract  was  valid  and  the  notes 


subscription 
enforceable. 
In  Horn 
appears  b: 
Court  of 
subscril 
tlon,    a 
thereoj 
morti 


st< 


roe.  V.  Baker,  173  S.  W.  474,  it 

the   opinion   of   the   Galveston 

vll  Appeals  that  the  defendants 

for  stock  in  a  proposed  corpora- 

in   evidence  of   their  agreement 

executed  a  note  secured  by  a  chattel 

,  bnt  there  was  no  agreement  on  be- 

^of  the  corporation  to  sell  and  deliver  the 

on  their  promise  to  pay  therefor,  and 

stock  was  not,  in  fact,  delivered.    The 

rt  upheld  the  validity  of  the  note,  saying: 

'We  shall  not  discuss  appellants'  assignments 

I  error  in  detail.    The  evidence,  when  analyzed, 

hows  that  no  agreement  was  made  with  Horn 


Bros.,  at  the  time  they  subscribed  or  afterwards, 
to  sell  and  deliver  to  them  the  stock  upon  their 
promise  to  pay  for  it.  No  fraud  was  practiced 
to  induce  their  subscription.  They,  just  as  the 
other  subscribers,  subscribed  for  so  much  of  the 
capital  stock  of  the  proposed  corporation.  When 
the  charter  was  issued  and  the  corporation  ac- 
cepted the  promise  of  Horn  Bros,  to  pay  for 
the  five  shares,  their  liability  evidenced  by  the 
subscription  was  complete.  The  execution  of 
the  note  was  only  another  expression  or  admis- 
sion of  habihty,  and  was  of  no  greater  dignity 
than  the  contract  of  subscription  would  have 
been  had  the  note  not  been  given,  in  so  far  as 
It  affects  tlie  liability  of  the  corporation's  subse- 
quent creditors;  for,  having  been  executed  as 
t.m  ?•  *°*  '*J"«  transaction,  the  note  and 
subscription  contract  evidenced  one  contract 
^^ir  *°'^,,'I"'*  Y"'  *°  *^^^  and  pay  for  the 
llT}.-  ^""L-  ^"S*"  ?  trajjaaction  does  not  con- 
travene section  6  of  njflgie  12  of  the  Constitn- 

S.Jl.i,T2  ""''^  c'PMTnnd  are  sustained  in  this 
cpnclurion,  vejj^oi,  by  the  following  authori- 
P|%  |treet,«i[liway  v.  Adams,  87  Tex.  125, 
?,°„^_2«'T040;  McCarthy  v.  Texas  Loan  & 
Jji^2a&  Co.,  142  S.  W.  96;  Houston  Fire  & 
**3HSe  Ins.  Co.  V.  Swain,  114  S.  W.  154." 

The  same  court,  in  the  case  of  F.  &  M. 
State  Bank  ▼.  Falvey,  175  S.  W.  833,  upheld 
the  validity  of  a  subscription  and  notes  by 
B^alvey  very  similar  in  character  to  those 
here  under  consideration,  notwithstanding 
the  fact  that  in  that  case  the  note  there  un- 
der consideration  had  actually  passed  out  of 
the  hands  of  the  corporation  into  the  pos- 
session of  the  bank.  It  is  true  that  another 
one  of 'the  same  series  of  notes  involved  in 
the  consideration  of  the  case  last  above  re- 
ferred to  was  declared  to  be  invalid  by  the 
Court  of  Civil  Appeals  at  EI  Paso  in  the  case 
of  Sturdevant  v.  Falvey,  176  S.  W.  908,  on 
the  ground  that  the  transaction  was  vio- 
lative of  the  constitutional  provisions  and 
statute  here  under  consideration.  The  El 
Paso  court  referred  without  disapproval  to 
the  cases  upholding  a  mere  subscription  con- 
tract between  the  parties  where  there  had 
not  been  an  issuance  and  delivery  of  the 
stock,  and  distinguished  the  decision  by  the 
Galveston  court  above  referred  to  on  the 
ground  evidently  that  in  the  El  Paso  court 
case  then  under  consideration  the  agreed 
facts  of  that  case  showed  "that  the  stock 
for  which  the  note  was  given  was  issued  and 
delivered  to  Falvey." 

[6]  By  the  common  law  of  the  land  own- 
ers of  stock  in  corporations  are  entitled  to 
a  ratable  share  in  its  assets,  and  the  evident 
purpose  of  the  constitutional  and  statutory 
provisions  under  consideration  was  to  pro- 
tect the  purchasing  public  in  the  acquisi- 
tion of  stock  or  bonds,  of  corporations  that 
was  not  represented  by  an  equivalent  In  the 
way  of  assets  belonging  to  the  corporation 
issuing  the  stock,  and  it  Is  not  easy  to  ap- 
prehend in  what  way,  jmder  the  circumstanc- 
es of  this  case,  the  stock  market  of  the  coun- 
try can  be  demoralized  or  a  purchaser  there- 
in injured.  It  is  clear  that  what  is  desig- 
nated as  the  stock  in  the  case  before  us  was 
not  "emitted,"  circulated,  or  issued,  so  as 
to  become  the  subject  of  a  ccwniuodlty  on  ttie 
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market,  nor  was  It  In  the  power  either  of  the 
corporation  or  of  the  defendant.  Turner,  to 
so  place  the  stock  In  circulation.  The  sub- 
stance of  the  transaction,  as  we  have  before 
Indicated,  seems  rather  to  have  been  a  mere 
contract  for  the  acquisition  of  stock  by  the 
defendant.  Turner,  which,  for  aught  that  ap- 
pears In  the  record,  was  of  value  to  him; 
It  not  appearing  that  the  appellant  corpora- 
tion was  Insolvent,  or  that  Its  stock  was 
worth  less  than  Its  face  value.  It  was  a  con- 
tract which,  upon  payment,  or  tender  of  pay- 
ment by  him,  he  would  have  been  entitled  to 
enforce,  and  likewise  a  contract,  which  In 
turn  may,  as. we  think,  be  enforced  by  the 
corporation. 

[7]  There  are  a  Diunber  of  what  purport 
to  be  findings  of  fact  which  are  attacked  by 
appellant,  and  which  seem  to  be  at  variance 
with  the  facts  as  we  have  stated  them,  but, 
as  before  Indicated,  we  think  them  mere  con- 
clusions or  inferences  from  facts  not  to  be 
classed  as  flndiugs  of  fact  upon  conflicting 
evidence,  as  contemplated  by  our  statutes  on 
the  subject,  and  therefore  they  are  not  ap- 
proved. The  fact  that  appellee  understood 
that  the  stock  was  owned  by  him,  and  that 
In  some  respects  he  was  so  treated  by  appel- 
lant, cannot  alter  the  undisputed  fact  that 
the  stock  was  not  issued  or  delivered  to  him, 
nor  was  it  so  agreed.  No  amount  of  verbal 
manipulation  can  disguise  or  alter  the  legal 
effect  of  the  undisputed  facts  in  this  case, 
and  upon  such  facts  we  think  the  Judgment 
below  must  be  reversed,  and  here  rendered 
for  appellant,  for  the  reasons  hereinbefore 
given. 

Beversed  and  rendered  for  appellant. 

On  Motion  for  Rehearing. 

HI  Counsel  for  appellee  have  presented  a 
lengthy  motion  for  rehearing  which  we  have 
endeavored  to  consider  with  all  of  the  care 
such  a  painstaking  and  able  presentation 
merits.  We,  however,  believe  that  in  our 
original  opinion  we  made  a  fair  statement  of 
the  substantial  facts  upon  which  the  rights 
of  the  parties  In  the  case  depend,  and  there- 
from drew  the  proper  legal  conclusions.  It 
is  well  settled  that  we  need  not  set  out  the 
evidence  upon  which  our  conclusions  of  fact 
are  based,  and  if  by  Inadvertence  we  over- 
looked any  "undisputed  fact,"  it  wUl  not 
operate  to  api>ellee's  prejudice  before  the 
higher  reviewing  tribunal,  inasmuch  as  our 
Supreme  Court  may  consider  "undisputed" 
facts  with  or  without  finding  on  our  part 
See  Blano  Co.  v.  HolUngsworth,  01  Tex.  49 ; 
Stewart  v.  Robbins,  27  Tex.  Civ.  App.  188,  65 
S.  W.  899;  Rountree  v.  Thompson,  30  Tex. 
Civ.  App.  695,  71  S.  .W.  674,  72  S.  W.  69; 
Vanslckle  v.  Watson,  103  Tex.  87,  123  a  W. 
114. 

The  motion  for  rehearing  and  the  addi- 
tional findings  is  accordingly  overruled. 


X  Bt  GUFFET  PETROLEUM  CO.  ▼.  DIN- 
WIDDIE.     (No.  827«.)» 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Nov.  27, 1915.    Rehearing  Denied 

Jan.  8,  1916.) 

1.  Mastkk  ano  Sebvant  <S=>276— Action  fob 

INJUEY— NBQLIGBNCB^UfFIClENCT  OF  EVI- 
DENCE. 

Evidence  in  a  servant's  action  for  injary 
from  falling  from  a  ladder  on  the  side  of  an 
oil  derrick,  held  to  sustain  the  jury's  findings 
that  the  defendant's  ncgligonce  in  affixing  a  step 
to  the  ladder  cmd  in  allowing  it  to  become  ana 
remain  loose  and  unsafe,  was  the  proximate 
cause  of  plaintiff's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  95(^^52,  964,  959,  970, 
976;    Dec  Dig.  ©=3276.] 

2.  Masteb  and  Sebvant  ®s>297— Action  fob 
Imj  UBT— Findings— Judgment. 

Findings  that  defendant  was  guilty  of  neg- 
ligence in  the  construction  of  a  ladder,  which 
negligence  was  the  proximate  cause  of  plaintiff"* 
injury,  would  support  a  judgment  for  plaiatifC. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S!  1195-1198;  Dec.  EHg. 
<8=s>297.] 

3.  Appeal   and    EaiqoB   «=»1071— Review— 
Finding  of  Immatebiai,  Fact. 

The  finding  of  immaterial  facts  cannot  be 
made  ground  for  reversal  if  the  judgment  is  not 
in  couuict  with  the  findings  upon  material  is- 


[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4234-1239 ;  Dec.  Dig.  «=> 
1071.] 

4.  Tbiai,   «s»851^Issueb— Invitation. 

Xn  a  servant's  action  for  injury  from  fall> 
ins  from  a  ladder  oh  defendant's  oil  derrick,  de- 
fendant's requested  issue  as  to  its  negligence  in 
the  construction  and  maintenance  of  ttie  steps 
of  the  ladder  was  an  invitation  to  the  court  to 
submit  issues  as  to  defendant's  negligence  in 
the  manner  in  which  a  step  was  fastened  to  the 
ladder  and  in  allowing  th)^  step  to  become  loose 
and  unsafe.  \ 

[Ed.  Note.— For  other  cMaes,  see  Trial,  Cent 
Dig.  §§  829,  834-839 ;   Ded  Dig.  (S=>351.] 

6.  Tbial  «s»952— Spboial  2ntsbbooatobiks~ 

Statute. 

JSpecial  issues  as  to  the  defendant's  negli- 
gence in  fastening  a  step  to  the  ladder,  and  in 
allowing  the  step  to  become  loose,  sufficiently 
presented  the  question  suggested  by  the  re- 
quested charge  as  to  whether  defendant  was  neg- 
ligent in  the  construction  and  maintenance  of 
the  steps  of  the  ladder,  and  in  a  form  more  in 
accordance  with  Vernon's  Saylea*  Ann.  Civ.  St 
1914,  art  19H4a,  providing  that  the  court  on 
the  request  of  either  party  shall  submit  a  cause 
upon  special  issues,  stated  distiitctly  and  sepa- 
rately, so  as  to  be  answered  separately. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  840-842,  844,  846 ;   Dec  Dig.  <8=>352.] 

6.  Evidbnob   €=»587— SurriciBNOT— Ciecum- 
btantial  Evidence. 

A  material  fact  or  issue  may  b<  establish- 
ed as  well  by  circumstantial  evidence  as  by  di- 
rect evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2436;    Dec  Dig.  <3=>687.] 

7.  Damaobs  «»208— Action  fob  Injubt— Iic- 
paibmbnt  of  Eabninq  Capacity. 

In  a  servant's  action  for  personal  injury 
by  falling  from  a  ladder  on  defendant's  oil  der- 
rick, striking  upon  his  back  with  his  head  on 
some  iron  tubing,  evidence  held  to  warrant  a 
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Mbmiasion  of  plalntlfl's  impaired  ability  to  earn 
moaej  in  the  fatnre. 

[Ed.  Note.— For   other  cases,   aee   Damages, 
Cfnt  Dig.  M  64,  64,  68,  182,  144,  145,  205,  220, 
o33,  534;  TDec.  Dig.  €=>208.J 
S.  Tbial  «=>232— Inbtbuotions— £bbob. 

Where  a  servant's  action  for  personal  in- 
jnry  was  submitted  to  the  jury  on  special  is- 
enes,  instmetions  informing  the  jury  of  the  facts 
to  be  foond  to  entitle  plaintiff  to  recover  were 
not  erroneons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  524,  625;   Dec.  Dig.  (S=>232.] 
8.  Tbial  «=>3o1— Requested  Instbuctions— 

Given  iNSTBrcnoNS. 

In  a  servant's  action  for  personal  injury, 
the  refusal  of  special  issues  requested  b;^  de- 
fendant was  not  error,  where  the  special  issues 
sDbmitted  by  the  court  sufficiently  comprehended 
il]  of  the  material  issues  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  829,  834-839;   Dee.  Dig.  «==>351.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; Edgar  Scurry,  Judge. 

Action  by  T.  B.  Dinwiddle  against  the  J. 
IS.  OufFey  Petroleum  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  168  S.  W.  439. 

Carilgan,  Montgomery  ft  Brittaln,  of  Wich- 
ita Falls,  for  appellant  E.  W.  Nicholson 
and  J.  M.  Blankenship,  both  of  Wichita  Falls, 
for  appdlee. 

CONNER,  C  J.  The  appellant  company 
appeals  from  a  Judgment  in  appellee's  fa- 
vor In  the  snm  of  $4,225.  The  Judgment  was 
an-arded  as  damages  for  personal  injuries 
suffered  by  appellee  in  a  fall  from  a  ladder 
affixed  to  an  oil  derrick  owned  and  operated 
by  the  Petroleum  Company.  In  his  petition 
appellee  allied  that  the  ladder  had  been 
improperly  and  negligently  constructed  and 
maintained.  To  appellee's  petition  the  ap- 
pellant answered  by  a  general  denial,  pleas 
of  contributory  negligence,  and  assumed  risk. 
Appellant  also  pleaded  a  legal  settlement 
with  the  appellee.  The  case  was  submitted 
to  a  Jury  upon  special  issues,  which,  having 
been  answered  in  appellee's  favor,  and  the 
Judgment  as  above  stated,  followed. 

[1]  The  majority  of  questions  presented 
by  appellant's  assignments  of  error  are  de- 
pendent upon  the  state  of  the  evidence.  Com- 
plaint is  made  of  the  refusal  of  the  court  to 
give  an  instructed  verdict,  of  the  court's 
diarge  in  submitting  the  issue  of  negligence 
alleged,  and  of  the  verdict  of  the  Jury,  all 
upon  the  ground,  substantially,  that  there 
was  no  afnrmatlye  proof  of  the  negligence  al- 
leged and  ni)on  which  appellee's  case  was 
ta:jed.  But  a  careful  examination  of  the 
evidence  has  resulted  in  the  conclusion  on 
onr  part  that  all  such  assignments  of  error 
mnst  be  overruled.  Briefly  and  substantially 
stated,  the  evidence  sufficiently  shows  that 
uppellee  was  one  of  the  appellant's  employes 
oa  January  23, 1013,  and  that  as  such  it  was 
at  times  necessary  in  the  performance  of  his 


duty  to  ascend  and  descend  a  ladder  afflsed 
to  an  oil  derrick  over  a  well  designated  in 
the  testimony  as  "Miller  Well  No.  5."  The 
derrick  was  in  the  shape  of  a  pyramid  80  or 
90  feet  high,  about  22  feet  wide  at  the  bot- 
tom, and  about  6  feet  wide  at  the  top;  the 
ladder  was  constructed  from  the  bottom  to 
the  top  by  two  plane  2x4  pieces  of  timber  or 
"runners"  spiked  to  the  outside  of  the  der- 
rick, with  steps  made  of  plank  1%  Inches 
thick  fastened  to  the  runners  or  upright  tim- 
bers of  the  ladder  with  eightpenny  nails 
driven,  one  at  each  comer  of  the  step, 
through  the  step  and  into  the  runner.  On 
the  day  of  the  accfdent  appellee  ascended  the 
ladder  to  a  platform  erected  within  the 
frame  of  the  derrick  about  60  feet  from  the 
bottom,  for  the  purpose  of  pulling,  as  was 
his  duty,  some  tubing  out  of  the  well.  The 
appellee  himself  was  unable  to  detail  how  his 
fall  occurred,  the  injury,  as  his  testimony 
tends  to  show,  having  destroyed  his  recollec- 
tion, and  no  witness  saw  appellee  at  the  mo- 
ment his  downward  course  began.  Another 
employ^,  however,  immediately  before  saw 
the  appellee  walking  on  the  girders  of  the 
derrick  on  about  a  level  with  the  platform 
Just  mentioned  towards  the  ladder;  imme- 
diately afterward  the  witness  heard  an  ex- 
clamation, "Oh!"  on  appellee's  part,  and  look- 
ed up  and  saw  appellee  falling,  with  a  step 
from  the  ladder  immediately  following  him. 
Appellee,  as  the  evidence  tends  to  show,  fell 
upon  his  back  with  his  head  on  some  iron 
tubing,  and  was  seriously  injured  In  his  head 
and  shoulders.  It  was  found  that  the  step 
was  from  the  ladder  some  65  or  60  feet  from 
the  bottom  of  the  derrick ;  that  the  top  nails 
on  each  side  of  the  step  had  been  pulled  out 
unbent;  that  the  bottom  nails  on  each  side 
were  bent  back  almost  double  across  the  edge 
of  the  plank  or  step.  The  witness  Henei-y 
Anmiann  testified,  in  substance,  that  he  had 
followed  the  vocation  of  contracting  and 
building  for  a  livelihood  some  27  or  28  years, 
and  as  a  contractor  had  built  ladders  as  high 
as  70  feet.  He  examined  the  step  mentioned 
and  the  nails  with  which  it  had  been  at- 
tached to  the  runners,  and  be  pronounced  the 
nails  common  eightpenny  nails;  and  gave  it 
as  bis  (pinion  that: 

"A  ladder  62  feet  high  constructed  with  steps 
of  1^  inches,  using  one  common  eightpenny 
nail  in  each  corner,  is  not  a  safe  and  propel 
construction  of  that  ladder.  An  eightpenny 
common  nail  is  generally  about  2%  inches  long, 
and  when  that  nail  passes  through  that  1^ 
inch  step  there  is  about  1%  inches  left  to  go 
into  the  upright  to  hold  it. 

There  was  testimony  on  the  part  of  other 
witnesses  that  the  derrick  in  question  had 
been  built  in  August,  1912,  that  the  dripping 
of  oil,  etc.,  had  a  tendency  to  loosen  the  steps 
of  the  ladder,  and  that  it  was  proper  to  make 
frequent  examinations  thereof  in  order  to  in- 
sure safety  in  its  use,  and  several  witnesses 
testified  that  they  had  not  noticed  any  In- 
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spectlon  or  examination  of  the  ladder  in 
question  during  tbe  period  of  tbelr  6  or  8 
montlis'  service. 

Tlie  Jury  in  answer  to  special  issue  10,  sub- 
mitted by  the  court,  specifically  found  that 
the  defendant  company  had  been  "guilty  of 
negligence  In  the  manner  in  which  the  step 
was  affixed  to  the  ladder."  And  in  answer  to 
special  issue  11  found  that  the  defendant 
company  was  "negligent  in  allowing  such  a 
step  to  become  and  remain  loose  or  out  of 
repair  and  unsafe."  The  Jury  also  gave  an 
afllrmative  answer  to  issue  No.  12,  which  was 
in  the  following  form: 

"If  yoa  have  answered  either  issue  No.  10  or 

11  in  the  affirmative,  then  was  such  negligence 
the  proximate  cause  of  plaintiff's  injury?" 

[2,  3]  We  feel  no  hesitation  In  saying  that 
in  our  opinion  the  evidence  not  only  author- 
izes the  submission  of  these  Issues,  but  is  ful- 
ly sufficient  to  support  the  findings  of  the 
Jury  thereon.  Or,  if  it  be  conceded,  as  is  in- 
sisted by  api>ellant,  that  the  evidence  failed 
to  support  the  finding  in  answer  to  issue  No. 
11,  it  cannot  materially  affect  the  result. 
There  yet  remains  the  finding  undoubtedly 
supported  by  the  testimony  that  the  appel- 
lant company  was  guilty  of  negligence  In  the 
construction  of  the  ladder,  and  this  finding, 
with  the  finding  in  answer  to  issue  No.  12, 
as  undoubtedly  supports  the  judgment  As 
said  in  Kelley  v.  Ward,  »4  Tex.  289,  loc.  dt 
2W,  60  S.  W.  311: 

"The  finding  of  immaterial  facts  cannot  be 
made  ground  for  reversal,  if  the  judgment  is 
not  in  conffict  with  the  findings  upon  material 
issnes." 

See,  also,  to  the  same  effect.  Sears  v.  Sears, 
45  Tex.  557 ;  Gibson  v.  Moore,  22  Tex.  616 ; 
O'Farrell  v.  O'Farrell,  66  Tex.  Civ.  App.  61, 
119  S.  W.  901. 

[4]  Moreover,  appellant  requested  the  sub- 
mission of  the  following  issue: 

"State  whether  or  not  the  defendant  was  neg- 
ligent in  the  construction  and  maintenance 
of  the  steps  of  the  ladder  on  the  derrick  on 
Miller  well  No.  5,  as  described  in  the  plaintiff's 
petition." 

By  numerous  decisions  this  amounted  to 
an  Invitation  on  appellant's  part  to  the  court 
to  submit  both  issues  enbodied  in  the  si)eclal 
instruction. 

[6]  And  to  the  further  contention  of  error 
on  the  part  of  the  court  in  refusing  this  spe- 
cial instmctlon,  it  is  to  be  observed  that 
special  issues  10  and  11,  as  submitted  by  the 
court,  sufficiently  presented  the  question  sug- 
gested in  the  special  charge  and  in  a  form, 
too,  more  in  accordance  with  article  1984a 
of  the  Revised  Statutes,  which,  among  other 
things,  specially  provides  that  the  court,  up- 
on the  request  of  either  party.  Is  required  to 
submit  a  canse  npon  special  issues  raised  by 
the  pleadings  and  the  evidence  in  the  case, 
and  which  particularly  declares  that: 

"Such  special  issues  shall  be  submitted  dis- 
tinctly and  separately,  and  without  being  inter- 
mingled with  each  other,  so  that  each  issue  may 
be  answered  by  the  jury  separately." 


See  General  Laws  1913,  p.  113. 

[•]  In  connection  with  this  branch  of  the 
case  we  might  further  add  that  while  it  is 
true  no  witness  was  able  to  testify  that  he 
saw  the  appellee,  after  starting  towards  the 
ladder  as  stated  in  the  beginning,  actually 
get  thereon  and  saw  appellee  as  be  grasped 
the  step  of  the  ladder  that  gave  way  and 
saw  the  step  as  it  pulled  loose  from  Its  fas- 
tenings, yet  no  other  theory  of  appellee's  fall 
seems  consistent  with  the  circumstances,  and 
it  is  unquestionably  true  that  a  material  fact 
or  facts  may  be  established  as  well  by  cir- 
cumstantial as  by  direct  evidence.  The  con- 
dition of  the  nails  in  the  step  as  found  im- 
mediately after  appellee's  fall,  the  fact  that 
the  step  was  above  him  and  not  below  in  its 
descent,  the  fact  that  appellee  fell  backward 
upon  his  head  and  one  shoulder,  the  fact 
that  the  ladder  extended— particularly  at 
the  point  where  the  step  gave  way — almost. 
If  not  quite,  perpendicularly,  the  fact  that 
the  evidence  tends  to  show  that  he  had  com- 
pleted the  performance  of  bis  duty  on  the 
platform  in  the  derrlcic  some  60  feet  high 
and  had  started  toward  the  ladder  with  the 
evident  purpose  of  descending,  all  tend  to 
negative  the  idea  that  the  step  of  the  ladder 
was  displaced  by  a  kick  or  by  appellee's 
body  coming  In  contact  therewith  as  be  de- 
scended, but  on  the  contrary,  as  stated,  tends 
to  show  that  appellee  as  he  got  upon  the  lad- 
der, or  soon  thereafter,  stepped  npon  or 
grasped  the  step  which  gave  way  because  of 
its  original  Insecure  construction,  or  because 
it  had,  by  reason  of  a  failure  to  inspect,  been 
allowed  to  become  weakened  and  insufficient 
to  support  appellee's  body. 

Without  reciting  what  It  Is,  we  fall  to  dis- 
cover In  the  evidence  any  reasonable  basis 
for  the  contention  that  appellee  ratified  the 
release  of  the  damages  executed  by  him  at 
a  time  when  the  evidence  shows  he  was  un- 
doubtedly of  an  uncomprehending  mind.  Nor 
do  we  find  a  suggestion  in  the  evidence,  as 
appellant  urges,  that  it  was  appellee's  duty 
to  Inspect  the  ladder  from  which  he  fell,  or 
that  in  the  performance  of  bis  duty  such  de- 
fects were  obvious,  or  must  necessarily  have 
been  discovered. 

[7]  There  is  a  contention  in  several  forms 
that  there  was  no  evidence  of  an  impaired 
ability  on  appellee's  part  to  earn  money  In 
the  future,  and  hence  that  a  special  instruc- 
tion to  that  effect  should  have  been  given, 
and  that  the  court  erred  in  permitting  a  con- 
sideration of  this  element  la  the  measure- 
ment of  the  damages.  But,  in  view  of  the 
small  verdict  that  was  rendered  and  of  the 
evidence  relating  to  the  subject,  we  feel  but 
little  patience  with  the  contention.  The  good 
faith  of  appellee's  testimony  that  his  recol- 
lection of  the  transaction  had  been  destroy- 
ed by  his  fall  was  substantially  admitted  on 
the  submission  of  the  case  before  us.  Chas. 
Boone  testified: 

That  he  did  oil  field  work  for  the  defendant, 
and  had  known  the  plaintiff  for  7  or  8  months; 
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had  social  interconrse  with  him  off  and  on  before 
his  injuries  and  since,  and  worked  with  him ; 
that  there  was  a  difference  in  his  mind ;  that 
before  tixe  plaintiff's  injury  "he  seemed  to  be  a 
vei7  bright,  ambitious  young  man,  and  since 
then  he  never  seems  to  hare  the  same  ambition. 

•  •  •  He  seems  to  forget  his  work.  He 
Tvoald  leave  his  stoiw  open,  he  would  lose  oil 
from  the  tanks." 

Arrin  Anderson  testified: 
"It  seems  to  me  that  Dinwiddle's  mind  is  im- 
paired to  a  certain  extent ;  that  is  my  opinion, 
and  m^  opinion  ia  formed  from  my  association 
'with  him.  *  *  •  He  gets  lost  in  what  he  is 
talking  about  He  cannot  carry  on  a  conversa- 
tion now  as  he  did  before  his  fall.  He  is  com- 
plaining of  his  hip  and  his  head  considerably." 

O.  D.  Baker  testified : 

"I  have  seen  Dinwiddle  at  work  after  be  fell. 
He  switched  water  at  the  time  I  noticed  him, 
and  be  would  tell  you  that  a  tank  was  open  or 
closed  and  it  was  right  to  the  contrary.  Some- 
times he  was  right  and  sometimes  he  was 
'wrong.  He  was  firing  a  boiler  and  I  relieved 
him.  I  relieved  him  because  I  was  instructed 
to  do  aa" 

The  plalntur  himself  testified: 

"My  head  has  sever  quit  hurting  me  up  until 
to-da^.  I  have  a  dull  ache  right  over  my  eyes 
seemingly.  My  head  since  the  injury  has  felt 
thick-headed,  feels  dull,  have  a  dull  headache 
most  all  the  time ;  I  do  not  know  it  seems  like 
it  is  hard  for  me  to  comprehend  anything.  I 
do  not  learn,  and  it  is  hard  to  understand  any- 
thing with  much  meaning  to  it,  and  that  condi- 
tion exists  now.  That  condition  did  not  exist 
before  1  got  hurt.  I  was  21  years  old  at  the 
time  of  my  injury  on  the  23d  of  January,  1913." 

And  it  was  agreed  in  open  court  that  the 
plaintiff  had  a  life  expectancy  of  40  years. 
I>r.  J.  £.  Daniels  testified: 

"I  have  examined  his  head.  *  *  *  I  would 
consider  it  a  permanent  injury.  It  will  affect 
his  memory,  cause  inability  to  collect  himself, 
qal<^  or  rapid,  and  lade  of  interest  in  things. 

*  *  *  It  is  my  opinion  that  Dinwiddle  has 
a  lacerated  brain.  *  *  *  It  would  be  a  per- 
manent injury.  The  probable  results  from  a 
lacerated  brain  are  the  lowered  vitality  of  the 
brain  cells,  subject  to  epilepsy,  paralysis,  and 
all  of  the  diseases  that  go  with  an  affected 
brain.  •  •  •  A  man  who  has  received  in- 
juries of  this  kind  is  more  susceptible  of  dis- 


The  ^ect  of  this  evidence  la  not  destroy- 
ed by  the  fact  that  after  appellee  was  able  to 
lenve  the  hospital   the  appellant  company 
furnished  him  with  employment  (but  of  a  | 
different  grade,  as  there  is  e'rldence  to  sug- 1 
gest)  at  snbstantially  the  same  wages  appel- ; 
lee  bad  received  before  his  injury.    Appel- 
lee's Impaired  mentality,  as  shown  by  the  evi- 
dence, according  to  all  human  experiences 
must  necessarily  result  in  an  impairment  of  j 
bis  earning  capacity;   at  least  the  evidence . 
is  such  as  to  authorize  the  court  to  submit 
an  element  of  damages  for  the  consideration  . 
of  the  Jury.  j 

[1]  As  Introductory  to  the  special  Issues  the 
court  tn  his  charge.  In  general  terms,  defined 
the  duty  of  the  master  to  use  ordinary  care  \ 
to  furnish  the  plaintiff  as  its  servant  with  | 
reasonably  safe  appliances  for  the  purpose 
for  which  they  were  to  be  used,  and  to  exer-  [ 
else  such  care  to  keep  such  appliances  in  rea- 
sonbly  safe  condition.    Also  in  general  terms 
be  defined  the  term  "negligence,"  and  gave 


the  rule  of  law  relating  to  the  Issue  of  as- 
sumed risk  which  had  been  pleaded  by  the 
appellant  company;  also  the  rules  of  law  by 
which  the  jury  should  be  governed  in  deter- 
mining the  issues  relating  to  the  release  of 
damages  pleaded  by  the  appellant  company. 
Error  is  assigned  to  these  charges  on  the 
ground,  substantially,  that  U»e  charges  indi- 
cated to  the  Jury  the  effect  of  their  special 
findings  contrary  to  the  real  purpose  and  In- 
tention of  the  law.  The  precise  point  seems 
to  have  been  presented  in  the  case  of  T.  &  F. 
8.  Ry.  Co.  V.  Casey,  172  8.  W.  729.  It  was 
urged  by  the  appellant  In  that  case: 

"That  by  informing  the  jury  that  under  a  cer- 
tain state  of  facts  the  plaintiff  in  the  suit  would 
recover  a  judgment,  and  that  under  a  certain 
other  state  of  facts  she  could  not  recover,  the 
court  thereby  influenced  the  jury  to  find  the 
facts  which  required  a  judgment  in  the  plain- 
tiff's favor." 

In  disposing  of  this  contention  the  court, 
speaking  through  Justice  Hodge,  there  said: 

"This  argument  is  based  upon  the  assump- 
tion that  the  jury  would  take  into  considera- 
tion the  character  and  conditions  of  the  parties 
to  the  suit,  and  would  be  moved  by  a  feeling 
of  8ymp.itliy  for  the  plaintiff.  It  may  be  that  in 
controversies  of  this  character  such  emotions 
do  sometimes  control  the  verdicts  of  juries ;  but, 
in  the  absence  of  some  evidence  to  that  effect, 
we  cannot  assume  that  such  bias  and  sympathy 
existed.  The  mere  finding  of  facts  favorable  to 
the  plaintiff  is  not  sufficient  when  the  evidence 
is  of  that  character  which  warranted  such  find- 
ing. To  gratuitously  assume  that  a  jury  which 
has  been  properly  tested  and  selected  yielded 
to  such  sympathy,  or  was  probably  controlled 
by  such  emotions  under  such  conditions,  is  to 
impeach  the  system  of  trial  by  jury  for  being 
fundamentally  unreliable.  Where  a  general  ver- 
dict is  to  be  rendered,  the  jury  are  necessarily 
informed  of  what  is  required  to  be  found  in 
order  to  entitie  either  party  to  a  judgment. 
Evidently  the  law  does  not  contemplate  that 
such  information'  should  be  concealed  from  juries 
in  order  to  insure  absolute  impartiality." 

The  statute  hereinbefore  dted  (General 
Laws  1913,  p.  113),  among  other  things,  fur- 
ther specifically  prescribes  that: 

"In  submitting  special  issues  the  court  shall 
submit  such  explanations  and  definitions  of  legal 
terms  as  shall  be  necessary  to  enable  the  jury 
to  properly  pass  upon  and  render  a  verdict  on 
such  issues.' 

In  appellant's  proposition  and  statement 
under  the  assignment  raising  the  question  In- 
dicated no  inaccuracy  In  the  court's  general 
instruction  Is  pointed  out,  and  we  approve  as 
applicable  here  what  we  have  quoted  from 
the  opinion  In  the  case  of  Railway  v.  Casey, 
supra. 

[9]  By  several  assignments,  error  Is  assign- 
ed to  the  action  of  the  court  In  refusing  to 
submit  a  number  of  special  Issues  requested 
by  appellant  We  think  it  sufficient  to  say, 
without  extending  our  opinion  by  a  particu- 
lar analysis  of  these  several  assignments, 
that  the  special  issues  submitted  by  the  court 
sufflcientiy  comprehended  all  of  the  material 
Issues  of  the  case,  and  we  conclude  that  all 
assignments  of  error  should  be  overruled, 
and  the  judgment  affirmed. 

Affirmed. 

Digitized  by  VjOOQIC 
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GALVESTON,  H.  A  S,  A.  BY.  CO.  v. 
MUHI^MANN.    (No.  5673.) 

(Court  of  Civil  App«als  of  Texas.    San  Antonia 

Jan.  10,  1916.    Rehearing  Denied 

Peto.  9,  1916.) 

1.  Masteb  and  Servant  ®=»278— Injtjmes  to 
Sebvant— LiABiuTT  OF  Masteb^Etidenck 

— SUFFICIENCT. 

Kvidence  held  insufficient  to  show  liability 
of  a  railway  company  for  injuries  to  a  car  in- 
spector received  when  inspecting  a  locomotive 
on  a  turntable,  when  the  turntable  was  moved 
without  warning,  in  spite  of  the  custom  to  give 
warning  when  the  turntable  operator  could  see 
that  any  one  was  about  the  engine,  where  the 
evidence  also  showed  that  the  injured  servant 
could  not  tuiTe  been  seen  had  the  operator 
looked. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  054,  956-958,  960-868, 
971,  872,  977;   Dec.  Dig.  <8=»278.] 

2.  Mastkb  and  Sebvant  «=»203— Injitbies  to 
Sebvant— IiiABiUTY  of  Masteb— Actions— 
Instbuctions. 

Where  a  car  inspector  was  injured  while  in- 
specting a  locomotive  on  a  turntable  which  was 
moved  without  warning  in  spite  of  custom  to 
give  warning  if  any  one  could  be  seen  about 
the  engine,  it  was  error  to  refuse  to  instruct 
that  the  employ^  could  not  recover  if,  had  the 
ti^rntable  operator  looked,  he  could  not  have 
seen  the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser>aiit.  Cent  Dig.  H  1148-1156,  U5S-1160; 
Dec.  Dig.  «=9293.] 

Appeal  from  District  Court,  Bexar  Comi- 
ty;   R.  B.  Mitnor,  Judge. 

Action  by  Fred  Muhlemann  against  the 
Galveston,  Harrlsbnrg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  TempletoD,  Brooks,'  Napier  &  Og- 
den  and  Ed  W.  Smith,  all  of  San  Antonio, 
for  appellant.  Engelklng  &  James,  of  San 
Antonio,  for  appellee. 

MOURSUND,  J.  Tills  is  an  appeal  from  a 
judgment  for  $4,500  on  account  of  injuries 
to  appellee's  foot  sustained  on  April  21,  1913, 
while  he  was  In  appellant's  employ  in  the 
capacity  of  engine  inspector.  Appellee  al- 
leged that  he  was  at  the  time  Inspecting  an 
engine  on  appellant's  turntable  near  its 
roundhouse  in  San  Antonio,  and  was  nnder 
the  end  of  the  tender  at  the  edge  of  the 
turntable;  that  the  employes  In  charge  of 
the  turntable  knew,  or  by  the  exercise  of  due 
diligence  were  bound  to  know,  of  his  situa- 
tion ;  that  while  he  was  so  situated  the  table 
was  turned  without  notice  or  warning  to 
him ;  that  It  was  the  custom  not  to  turn  the 
table  without  giving  such  notice  or  warning; 
that  when  the  table  was  turned  his  foot  was 
caught  and  injured.  The  material  allega- 
tions of  the  petition  were  traversed  by  de- 
fendant, and  the  existence  of  the  alleged  cus- 
tom specially  denied.  The  facts  were  pleaded 
with  great  particularity,  it  being  averred 
(among  other  things)  that  It  was  not  plain- 


tiff's duty  to  inspect  engines  on  the  turn- 
table; that  It  was  his  duty  to  govern  his 
work  and  movements  by  the  work  and  move- 
ments of  those  operating  the  table ;  that  the 
table  was  liable  to  be  turned  at  any  time 
without  notice,  and  plaintiff  knew  that  fact; 
that  he  could  have  easily  protected  himself 
against  Injury  Incident  to  the  turning  of  the 
table  without  notice. 

Api>ellee  was  an  engine  inspector.  Scott 
was  engine  "hostler,"  whose  duty  It  was  to 
take  engines  upon  the  turntable  and  thence 
Into  the  roundhouse.  He  had  a  helper  by 
the  name  of  Smith.  Appellee  testified:  That 
when  he  got  to  the  engine  neither  Scott  nor 
Smith  was  there.  That  he  had  not  seen  them 
up  to  that  time,  and  did  not  know  who  put 
the  engine  on  the  turntable.  When  he  looked 
out  of  the  roundhouse  and  saw  the  Katy  en- 
gine on  the  turntable,  he  said:  "Here's  a 
strange  Katy.  I  am  going  out  to  inspect 
her."  That  he  was  "suspicious"  that  she 
would  be  turned  and  get  <rat  right  away. 
The  engine  was  headed  west  and  was  long 
enough  to  nearly  cover  the  turntable.  The 
end  of  her  tender  was  within  a  few  feet  of 
the  edge  of  the  turntable.  He  went  to  the 
north  side  and  then  came  around  on  the 
south  slue ;  inspected  the  cab ;  then  the  ten- 
der; then  Inspected  the  head  of  the  engine; 
then  went  along  the  south  side  Inspecting  the 
south  side  of  the  engine  and  tender  until  he 
got  to  the  rear  of  the  tender  and  the  east 
end ;  during  all  of  which  time  he  did  not  see 
Scott  or  Smith,  or  any  one  else,  around  there. 
He  went  around  to  the  east  side  of  the  tender 
and  near  the  east  edge  o£  the  turntable, 
where  It  joined  the  pit  wall.  He  took  the 
height  of  the  coupler,  and  then  Inspected  the 
coupler  springs  and  coupler.  He  testified 
that  in  order  to  do  this  "be  had  to  stoop 
down  under  the  end  of  the  tender  and  go 
right  under."  Up  to  this  time  be  had  not 
seen  anybody  about  the  engine  at  all.  Just 
before  he  started  to  go  under  the  tender  he 
stepped  around  the  corner  and  looked  to  see 
if  there  was  any  one  in  the  motor  bouse.  He 
testified: 

"That  is  the  custom.  If  there  was  a  man  in 
the  power  house  I  would  not  have  gone  under, 
and  it  was  his  time  to  look  after  I  went  under.'* 

He  knew  the  euglne  might  be  moved  In  a 
minute ;  but  that  the  employ^  moving  It  must 
look  out  from  the  power  house  before  mov- 
ing It  His  testimony  as  to  what  occurred 
next,  as  given  In  his  direct  examination,  la 
as  follows: 

"I  went  under  her  and  inspected  the  back 
coupler,  and  I  went  underneath  like  this  (in- 
dicating), and  I  was  away  under  and  looked  up 
under  the  frame  (indicating  by  lying  down).  I 
saw  the  coupler  was  all  right,  and  I  came  out. 
As  I  turned  to  get  out,  my  foot  got  catched  be- 
tween the  rails.  The  turntable  was  running, 
and  it  took  m^y  foot  down  between  the  table,  and 
while  the  engine  was  right  even  with  the  edge  it 
threw  me  on  the  edge,  and  I  put  my  arm  this 
way  (indicating)  on  the  coupler  and  kept  pulling 
on  my  foot,  and  my  foot  went  down." 


4=»For  other  cases  tee  same  topic  and  KBV-NUMBER  In  all  Key-Numbered  Oigsata  and  Indexes 
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On  croeis-ezainInatl(m  he  testlfled  farther: 
"I  could  see  the  power  house  from  where  I 
■was  under  the  coupler  when  I  went  under. 
Then  after  I  turned  I  looked  up  and  saw  the 
coupler,  I  didn't  look  at  the  house  any  more,  I 
went  to  inspecting.  When  I  stooped  under  the 
tender,  I  looked  up  under  the  tank  towards  the 

Sower  house-  to  see  if  I  could  see  the  power 
onse,  and  I  could  see  the  power  house,  and 
there  was  nobody  in  there.  I  looked  to  see  about 
that,  because  it  was  my  duty.  I  was  under 
there  about  a  minute.  I  don't  remember  what 
I  testified  to  on  the  other  trial,  but  it  may  have 
t>een  less  than  a  half  a  minute  or  more  than 
half  a  minute  that  I  was  under  there.  A  man 
at  the  power  house  could  see  under  the  tender 
and  see  a  man  at  the  back  end  of  the  tender. 
When  the  turntable  started,  I  was  just  getting 
out  from  under  the  engine.  Just  as  the  turn- 
table got  started,  I  was  on  the  turntable.  The 
moment  I  got  np,  I  was  like  this  (indicating  by 
leaning  in  a  slanting  position),  and  that  foot  was 
t>ack  there  (indicating).  I  straightened;  the 
table  caught  my  foot  at  the  same  time  it  start- 
ed. When  the  table  started,  I  had  both  my 
feet  on  the  table,  and  when  the  table  moved 
around  in  soma  way  my  left  foot  caught,  and  the 
table  went  about  two  stalls,  about  twelve  feet, 
something  like  that,  before  I  got  my  foot  out. 
My  entire  foot  was  down  between  the  edge  of 
the  turntable  and  the  pit  wtiU,  down  to  the 
ankle.  The  toes  were  backward  towards  the 
east  and  the  heel  towards  the  west.  I  had  in- 
spected the  front  end  and  the  south  side  of  the 
engine  and  had  inspected  the  east  end  before 
the  accident  happened.  The  north  side  was  still 
to  be  inspected,  and  after  the  accident  happened 
I  inspected  the  north  side,  then  I  went  around 
to  where  my  helper.  Brown,  was,  and  told  him 
I  had  gotten  hurt." 

He  testified  he  afterwards  saw  Scott; 
that  he  came  out  of  the  power  house  and 
went  along  the  north  side  of  the  engine  and 
came  aronnd  the  head  of  the  engine,  and 
appellee  met  him  on  the  back  of  the  tender ; 
that  he  came  back  there  to  see  If  the  track 
was  all  lined  up,  and  that  appellee  said: 
"Scott,  yon  have  got  me,"  to  which  he  re- 
plied: 

"I  can't  hdp  it,  you  know  I  wouldn't  hurt 
you,  but  I  haven't  got  no  helper  this  morning, 
and  I  haven't  got  time  to  look  around." 

Scott  denied  that  any  such  coDTeraatlon 
took  place. 

Appellee's  version  of  the  custom  pleaded 
by  blm  is  as  follows: 

"It  is  always  the  rale  for  the  man  who  Is 
moving  die  turntable  to  look  ont  before  mov- 
ing it,  and  if  he  sees  anything  or  anybody  at 
•work  on  the  turntable  he  would  call  out  or  hol- 
ler at  you  before  moving  it.  That  was  the  rule. 
There  was  standing  orders  same  as  an  engineer 
-when  he  moves  an  engine  either  to  blow  the 
■whistle  or  ring  a  bell.  When  the  operator  gets 
ready  to  move  the  table,  he  always  looks  out, 
and  if  he  saw  me  or  any  one  on  the  table  he 
-wonld  call  out  or  holler  at  me.  He  would  hol- 
ler :  'Look  out  there!  Get  off  of  there!  I  am 
going  to  move  the  table.'  He  would  look  out, 
and  if  he  saw  me  or  any  one  on  the  table  he 
wonld  holler  at  me  that  way.  Whoever  operat- 
ed the  table  was  to  look  out  before  they  started 
the  table,  give  a  warning  to  get  out.  When  the 
table  is  sale,  then  he  would  move  the  table,  and 
if  he  saw  no  one  he  would  naturally  not  holler." 

The  motor  house  is  situated  about  4  or  6 
feet  trom  the  track  on  the  turntable  and 
about  the  same  distance  from  the  edge  of 
the  table.  It  is  about  four  feet  square.  The 
lower  part  is  formed  by  a  wooden  frame  with 
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a  door  next  to  the  track.  The  upper  part  Is 
formed  by  glass  windows  the  size  of  the 
house.  In  order  to  move  the  turntable,  the 
employe  steps  into  the  motor  bouse  and  puUs 
a  lever,  which  causes  the  turntable  to  be 
moved.  It  la  Impossible  for  any  one  on  the 
turntable  to  be  Injured  by  moving  the  same 
unless  he  gets  some  part  of  his  person  be- 
tween the  edge  of  it  and  the  pit  wall,  there 
being  an  opening,  estimated  by  appellant  at 
from  2%  to  3  Inches,  and  by  Cavanaugh,  who 
measured  it,  at  from  %  of  an  inch  to  an  Inch. 
The  head  of  the  engine  was  towards  the 
motor  house.  It  was  about  75  or  SO  feet 
across  the  turntable.  There  was  no  rule  re- 
quiring any  signal  to  be  given  when  the  turn- 
table was  moved.  The  testimony  supports  a 
finding  that  it  was  customary  for  Inspectors 
to  sometimes  Inspect  engines  while  on  the 
turntable.  Appellant  had  the  same  engine 
run  onto  the  turntable  and  experiments  made 
by  three  disinterested  witnesses  for  the  pur- 
pose of  ascertaining  whether  a  person  In  ap- 
pellee's position,  as  testified  to  by  him,  could 
be  seen  from  the  motor  house.  One  of  these, 
Lehr,  testified  that  on  account  of  the  angle, 
the  tank  and  trucks.  In  fact  all  the  lower 
part,  obstructed  the  view  so  that  he  could 
not,  from  any  part  of  the  motor  house,  see 
back  of  the  tender;  that  a  person  would 
have  to  leave  the  motor  house  and  walk 
around  the  engine  to  see  whether  there  l.s 
any  one  behind  the  tender  at  the  edge  of  the 
turntable.  It  Is  true  that  Horan,  one  of  the 
three,  placed  himself  a  little  further  back 
than  appellee  was.  They  all  testified  to  be- 
ing unable  to  see  any  one  behind  the  tender. 
Lehr  testified  that  when  he  went  behind  the 
tender  he  stooped  under  where  the  coupling 
was;  that  he  was  in  a  squatting  position 
underneath  the  coupling.  Photographs  were 
taken  from  the  motor  bouse  which  show 
that  the  angle  was  such  that  the  line  of 
vision  would  be  greatly  obstructed  by  the 
wheels  and  the  portions  of  the  tender  which 
hang  low.  Scott  testified  it  was  Impossible 
for  a  man  in  the  motor  house  to  see  a  man 
crouched  under  the  rear  end  of  the  tank  on 
the  other  side  of  the  turntable;  that  even 
where  the  drawhead  Is  you  could  not  see 
him.  As  the  angle  of  vision  would  be  down- 
ward, and  the  floor  of  the  tank  being  about 
4  feet  from  the  ground,  the  wheels  36  or  38 
inches  high,  making  the  axles  half  that 
height,  and  the  brake  shoes  and  beam  as  well 
as  the  sand  board  still  lower,  it  Is  evident 
that  It  would  be  difilcult  to  see  any  one  be- 
hind the  rear  axle.  In  addition,  one  looking 
from  a  point  4  or  6  feet  from  the  engine,  to 
the  rear  of  the  tender,  a  distance  of  about  75 
feet,  would  .have  an  angle  which  would  bring 
the  wheels  and  all  the  other  obstructions  al- 
most in  a  continuous  line,  to  say  the  least. 
L'pon  the  former  trial  of  this  case  appellee 
was  asked  the  following  question: 

"But  when  you  stepped  back  from  the  south- 
east comer  around  to  the  east  end  and  stooped 
down  under  the  head  of  the  engine,. you  were 
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not  in  sight  of  anybody  op  at  the  poorer  house 
on  the  west  end  of  the  engine  on  the  south  side 
of  it?"  He  answered:  "There  was  nobody 
there." 

He  was  tben  asked: 

"But  if  there  had  been,  yon  would  not  have 
been  in  sight  ot  anybody  there,  would  you?" 
His  reply  was:    "I  don't  think  they  could  see 


Api>e]lee  In  bis  brief  contends  this  testi- 
mony was  not  Inconsistent  with  that  on  this 
trial,  because  the  question  referred  to  "head 
of  the  engine,"  instead  of  tbe  tender.  This 
excuse  Is  worse  than  none,  for  it  is  apparent, 
when  the  whole  question  is  read,  that  it  relat- 
ed to  the  very  time  when  appellee  had  stooped 
under  the  coupler  after  stepping  from  the 
southeast  comer  of  the  tender,  from  which  he 
looked  to  the  motor  house.  This  is  also 
shown  by  his  previous  testimony,  appearing 
on  the  preceding  page  of  the  transcript  of 
the  former  testimony.  On  the  former  trial 
he  testified,  also,  that  the  table  was  standing 
still  while  be  was  down,  and  Just  as  he  got 
up  his  foot  caught ;  that  Just  as  be  got  up 
the  table  was  turned;  that  he  had  raised 
himself;  that  be  looked  under  there  about 
ten  seconds ;  that  when  he  started  to  get  out 
he  said,  "Let's  go  before  it  starts" ;  that  he 
knew  it  was  liable  to  be  turned  at  any  time. 

[1]  It  Is  apparent  that  no  theory  of  lia- 
bility could  be  based  upon  the  failure  of  ap- 
pellant to  send  an  employ^  to  see  that  no 
one  was  behind  tbe  tender  before  moving 
the  turntable,  for  the  danger  was  very  slight 
and  easily  guarded  against.  Nor  did  appel- 
lee ask  that  any  such  theory  of  liability  be 
submitted.  The  evidence  wholly  falls  to 
show  that  Scott  had  knowledge  that  appel- 
lee was  inspecting  tbe  engine  and  tender,  so 
we  come  down  to  tbe  proposition  whether 
the  evidence  warrants  a  finding  that  Scott, 
by  tbe  exercise  of  ordinary  care,  would  have 
known  of  appellee's  situation.  What  care 
should  have  been  exercised,  and  did  the  fail- 
ure to  exercise  it  proximately  cause  appel- 
lee's Injuries?  He  contends  that  appellant 
owed  him  tbe  duty,  pursuant  to  a  custom  to 
which  he  testified  and  which  was  supposed 
by  appellant's  witness  Nuhn  to  exist,  of  hav- 
ing Scott  look  out  of  tbe  glass-topped  motor 
house,  and,  If  he  saw  any  one  on  the  turn- 
table, give  warning  by  calling.  Scott  did 
not  call,  and  it  does  not  appear  that  be  look- 
ed out.  He  does  not  testify  that  he  did  so, 
and  his  statement  to  appellee  Indicated  he 
did  not  look.  There  Is,  however,  an  Issue 
raised  by  appellant  as  to  whether  Scott  could 
have  seen  appellee  had  he  looked,  and  this 
became  the  vital  issue  in  the  case ;  for.  If  tbe 
failure  to  look  was  not  the  proximate  cause 


of  appellee's  Injury,  be  cannot  recover.  Ap- 
pellee testified  that  a  man  at  the  power 
house  could  see  under  the  tender  and  see  a 
man  at  the  back  end  of  the  tender.  He  does 
not  explain  whether  be  ever  made  tbe  ex- 
periment, or  whether  he  Is  testifying  to  an 
opinion  arrived  at  from  tbe  fact,  as  testified 
to  by  him,  that  when  he  went  under  tbe 
coupler  he  could  see  tbe  power  bouse  and 
there  was  no  one  in  It,  so  he  turned,  looked 
up,  and  saw  the  coupler.  He  was  getting  out 
from  under  the  engine  Just  as  tbe  turntable 
started ;  that  be  was  standing  in  a  slanting 
position.  If  bis  testimony  can  be  taken  to 
mean  that  in  such  position  he  was  visible 
from  the  motor  house,  it  Is  certainly,  to  say 
the  least,  flatly  contradicted  by  that  of  Lehr 
and  other  witnesses.  As  tbe  testimony  shows 
tbat  tbe  turntable  can  be  instantly  moved 
by  moving  a  lever,  and  as  be  himself  testified 
Scott  was  not  In  the  motor  house  within  less 
than  a  minute  previous  to  Its  being  moved. 
It  Is  evident  that  had  Scott  looked  he  would 
not  have  seen  appellee  unless  he  could  see 
bim  as  be  was  rising  to  his  feet  behind  tbe 
tender.  In  view  of  tbe  contradiction  in  ap- 
pellee's own  testimony,  for  which  no  ex- 
planation at  all  has  been  offered,  and  of  the 
overwhelming  preponderance  of  the  testimony 
to  the  effect  that  he  could  not  have  seen,  the 
verdict  should  not  be  permitted  to  stand.  It 
also  appears  that  appellee  did  not  rely  upon 
the  custom,  for  he  took  no  pains  at  all  to  see 
whether  any  one  looking  from  tbe  motor 
house  would  by  the  exercise  of  ordinary  care 
be  able  to  see  him.  If  his  statement  on  this 
trial  Is  correct,  he  was  relying  on  his  being 
able  to  watch  the  motor  boose  from  under 
the  tender,  which  he  might  do  through  a  very 
narrow  opening,  and  one  through  which  it 
would  be  practically  impossible  to  see  him 
from  tbe  motor  house. 

[2]  Tbe  appellant  asked  tbe  court  to  in- 
struct tbe  Jury  that  If  they  believed  from  tbe 
evidence  tbat  plaintiff,  at  the  time  of  tbe 
happening  of  the  alleged  accident,  was  at 
sucb  place  and  In  such  position  that  the  c^ 
erator  of  the  turntable  oould  not  see  blm 
from  the  motor  bouse,  then  he  would  not  be 
entitled  to  recover.  As  the  court  had  over- 
ruled appellant's  request  for  a  peremptory 
Instruction,  this  charge  should  have  been  giv- 
en. There  was  no  evidence  from  which  a 
Jury  could  find  that  Scott  in  the  exercise  of 
ordinary  care  would  have  known  tbat  appel- 
lee was  Inspecting  tbe  engine,  unless  It  be 
deduced  from  the  fact  tbat  If  be  had  looked 
according  to  custom,  when  he  started  to  turn 
tbe  lever,  be  would  have  seen  appellee. 

Tbe  Judgment  la  reversed,  and  the  cause 
remanded. 
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SMITH  ▼.  STATE.     (No.  3903.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1918.    Beheaiins  Denied  Feb.  9,  1916.) 

CKtKHTAZ.  Law  «=»008  —  C!oniiNUANOB— IUi- 

HKas  OF  Dbtknoant— Etidbncb. 

Where,  on  an  applicatlou  for  a  continuance 
on  tiie  ground  that  defendant,  chareed  with  vio- 
lating tne  local  option  law,  was  sick  and  unable 
to  ^  to  trial,  the  court  sent  a  physician  to  ex- 
amine defendant,  who  swore  that  he  could  not 
find  anything  wrong  with  defendant,  and  that, 
though  defendant  complained  of  pains  in  his 
bacli,  he  had  a  normal  pulse,  no  fever,  and  no 
visible  or  ascertainable  signs  of  any  disease,  and 
-was  able  to  go  to  trial,  and  no  other  evidence 
was  offered,  the  overruling  of  the  application 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Gent  Dig.  H  1350,  1364r-1368;  Dec.  Dig. 
«=>608.]  ••  •  .Ml 

Appeal  from  District  Conrt,  Walker  Goon- 
ty;   8.  W.  Dean,  Judge. 

I.  N.  Smith,  Jr.,  was  convicted  of  vlolattng 
tbe  local  option  law,  and  he  appeals.  Af- 
firmed. 

A.  T.  McKinney,  of  Huntsvllle,  for  appel- 
lant. C.  C  McDonald.  Asst  Atty.  Gen.,  for 
the  State. 

HABPER,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  one  year's  confinement 
tn  the  state  penitentiary. 

The  only  ground  presented  claiming  error 
is  that  the  court  erred  in  overmllng  his  ap- 
plication for  a  ctmtinnance.  An  application 
was  presented  alleging  that  appellant  was 
alck  and  unable  to  go  to  trial.  The  court 
sent  a  physician  to  the  residence  of  appel- 
lant. The  physldan  examined  appellant  and 
swears  he  could  not  find  anything  wrong  wlUi 
blm;  that,  while  appellant  complained  of 
pains  In  his  back,  yet  be  had  a  normal  pulse, 
no  fever,  and  no  visible  or  ascertainable  signs 
of  any  disease;  that  he  was  able  to  go  to 
trial.  No  other  evidence  was  offered.  There 
was  no  error  In  overruling  the  application  on 
this  ground.  Be  also  contends  that  the  at- 
torneys of  the  Walker  county  bar  would  de- 
fend no  man  charged  with  bootlegging,  and 
tae  desired  further  time  to  secure  an  attorney. 
The  record  before  us  discloses  that  he  was 
defended  by  a  very  able  member  of  the 
Walker  county  bar,  Bon.  A.  T.  McB^ney. 

Tlie  Judgment  is  affirmed. 


MORGAN  ▼.  STATE.    (No.  3905.) 

(Court  of  Criminal  Appeals  of  Tesas.    Jan.  12, 
1916.    Rehearing  Denied  Feb.  9,  1910.) 

1.  CBunnAi.  Law  «=>1092— Apfkai/— Bux  or 

BIzoBpnoNS— Apfboval. 

The  court  oo  appeal  from  a  conviction  can- 
not consider  a  bill  of  exceptions  from  which 
the  judge's  signature  is  omitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2603,  2829,  2834-2861,  2919; 
Dec.  Dig.  «=>1092:  Judges.  Cent.  Dig.  S  157.] 


2.  CannNAL  Law  €=91099— AffeaI/— Record 
—Statement  of  Facts— Tisje  ix)b  Fiumo. 

A  statement  of  facts  filed  on  Octol>er  23d  on 
appeal  from  a  conviction  at  a  term  adjourned 
September  26th  cannot  be  considered;  more  than 
20  days  having  elapsed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liow,  Cent  Dig.  {f  2866-2880;  Dec  Dig.  «=» 
1009.] 

3.  Cbihinai,  Law  €=>1099— Appeal— Recobd 
ON  Appeai/— Statement  or  Pacts— Appbov- 

AL. 

A  statement  of  facts  not  approved  by  the 
trial  judge  or  signed  by  the  prosecuting  attor- 
ney cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2866-2880;  Dec.  Dig.  «=> 
1099.] 

Appeal  from  Baylor  County  Court;  T.  J. 
North,  Judge. 

C.  A.  Morgan  was  convicted  of  wife  deser- 
tion, and  he  appeals.    Affirmed. 

Payne  &  Gamble,  of  Abilene,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  wife  desertion,  his  punishment  being  as- 
sessed at  a  fine  of  |200  and  90  days'  Impris- 
onment in  the  county  jail. 

[1]  There  are  several  interesting  questions 
presented.  The  reoord  contains  a  bill  of  ex- 
ceptions which  is  not  approved  by  the  judge. 
His  signature  does  not  appear  to  It  in  any 
form.  This  bill  of  exceptions,  had  It  been 
am>roved,  was  filed  on  the  8th  day  of  Sep- 
tember, and  was  never,  apparently  at  least, 
presented  to  the  judge,  because  his  name 
does  not  appear  to  It  either  approving  or  dis- 
approving It.  It  therefore  cannot  be  consid- 
ered. 

[t,  S]  There  Is  what  purports  to  be  a  state- 
ment of  facts  which  was  filed  on  October  23d. 
The  court  adjourned  on  26th  day  of  Sep- 
tember. The  statement  of  facts  was  not 
filed  within  the  20  days  required  by  the  stat- 
ute, even  had  It  been  approved  by  the  trial 
judge,  which  was  not  done.  The  statement 
of  facts  is  signed  by  the  attorneys  for  the 
defendant,  but  not  by  the  state's  counsel  nor 
approved  by  the  Judge;  therefore  It  cannot 
be  considered.  In  the  absence  of  the  state- 
ment of  facts  apd  bill  of  exceptions  there  Is 
nothing  reviewable,  as  it  would  be  necessary 
to  have  the  evidence  In  order  to  consider  the 
matters  urged. 

The  Judgment  Is  affirmed. 


LANIER  V.  STATE.    (No.  3911.) 
((}onrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1916.     Rehearing  Denied  Feb.  9,  1916.) 
1.  BuBOLABT   «a>46—TBiAi/— Questions   fob 

JUBT. 

On  a  trial  for  burglary  it  appeared  that  a 
house  was  burglarized,  and  that  a  few  days  aft- 
er the  burglary  defendant  sold  a  pistol  taken 
from  the  burglarized  house.  He  testified  that  F. 
gave  him  the  pistol  and  requested  him  to  sell  it 
and  that  he  did  so.    F.  denied  tWs.    On  the  ex- 
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amining  tri&l  P.  testified  that  he  saw  F.  deliver 
a  gun  to  defendant,  and  this  testimony  yras  in- 
troduced on  the  trial.  Held,  that  this  was  a 
matter  for  the  jury,  and  its  verdict  of  guilty 
would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §  110 ;  Dec.  Dig.  iS=>45.] 

2.  BUBOLABT  <3=s>42>— BUBDEN  OF  PBOOF— EX- 
PLANATION or  Possession  or  Stolen  Pbop- 

BBTT. 

Where  a  burglary  is  shown,  and  defendant 
is  found  in  possession  shortly  afterwards  of 
some  of  the  stolen  property,  and  gives  an  expla- 
nation which  would  exonerate  blm,  the  state 
must  show  this  statement  to  be  false  in  order  to 
obtain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  |i  80,  lOi-lOT ;    Dec  Dig.  (^=42.] 

3.  Cbiminai.  Law  €=»115&—Rj!vikw— Suffi- 
ciency OF  Evidence  —  Incompetenct  of 
Witness. 

Where  no  objection  was  raised  to  the  com- 
petency of  a  witness  for  the  state  during  a  trial, 
the  mere  fact  that  it  appeared  on  his  cross-ex- 
amination that  he  had  once  been  convicted  of 
lunacy  did  not  require  a  reversal  as  for  insuflS- 
cieney  of  the  evidence,  since,  while  lunacy  is  pre- 
sumed to  continue,  and  the  testimony  must  show 
to  the  contrary,  this  can  be  shown  in  various 
ways  by  any  legitimate  testimony  which  would 
show  restoration  to  proper  mental  status. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Laiw,  Cent  Dig.  ${  3074-3083 ;  Dec.  Dig.  <S=» 
1159.] 

4.  Cbiminal  Law  «=395&— New  Teiai^— Mo- 
tions—Postponement  OF  Heabino. 

On  a  trial  for  burglary  it  was  shown  that 
defendant  shortly  after  the  burglary  sold  a  pis- 
tol taken  from  the  burglarized  bouse,  and  he 
testified  that  F.  gave  him  the  pistol  and  request- 
ed him  to  sell  it,  hat  this  was  denied  by  F. 
When  a  motion  for  a  new  trial  was  taken  up  on 
November  27th  defendant's  counsel  stated  that 
on  November  28d  he  receivetf  information  that 
two  boys  had  been  informed  that  F.  made  state- 
ments to  various  parties  that  he  stole  the  pistol, 
and  that  defendant  was  not  guilty.  He  further 
stated  that  he  had  been  in  attendance  on  the 
Court  of  Criminal  Appeals,  and  in  an  examining 
trial,  and  had  not  received  the  affidavits,  but 
had  an  appointment  with  the  witnesses  that 
morning  to  secure  them.  Held,  that  the  refusal 
to  postpone  the  hearing  of  the  motion  was  not 
error,  as  diligence  was  not  shown,  and  the  evi- 
dence would  have  been  impeaching  and  appar- 
ently hearsay,  especially  as  it  appeared  that  the 
court  was  still  in  session,  so  that  an  additional 
motion  could  have  been  made  if  the  testimony 
was  material. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2406-2411 ;  Dec.  Dig.  <g==> 
950.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Boblnson,  Judge. 

Bob  Lanier  was  convicted  ot  burglary,  and 
he  appeals.    Affirmed. 

Heldlngsfelders,  of  Hoaston,  for  appellant 
John  H.  Crocker,  Crim.  Dlst  Atty.,  T.  J.  Har- 
ris, and  E.  T.  Branch,  all  of  Houston,  and  C. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  The  verdict  of  the  Jury 
gave  appellant  five  years  In  the  penitentiary 
for  burglary.  The  case  is  one  of  circum- 
stantial evidence.  That  the  house  was  bur- 
glarized by  some  one  is  not  questioned.  The 
state  introduced  evidence  of  recent  posses- 


sion by  appellant  of  a  pistol  taken  from  the 
burglarized  house,  which  he  sold  to  the  wit- 
ness Pappas  a  few  days  after  the  burglary, 
receiving  |S  as  compensation. 

[1,  2]  Apiiellant  sought  a  continuance  on  ac- 
count of  the  absence  of  Peters.  A  bill  ot 
exceptions  was  not  reserved  to  the  action  of 
the  court  overruling  the  application.  Peters 
was  expected  to  testify  that  the  pistol  in 
question  was  received  by  appellant  from 
Franks.  Franks  testified  that  he  did  not 
have  the  pistol ;  that  he  never  saw  It  nntU 
he  saw  it  during  the  trial,  and  did  not  de- 
liver the  pistol  or  any  other  pistol  to  appel- 
lant with  the  request  that  he  sell  it  Appel- 
lant testified  he  received  the  pistol  from 
Franks,  and  also  introduced  the  evidence  de- 
livered by  Peters,  his  alleged  absent  witness, 
at  the  examining  triaL  Peters  testified  sub- 
stantially at  the  examining  trial  that  he  saw 
Franks  deliver  "a  gun"  to  appellant,  but  did 
not  hear  the  conversation.  It  is  claimed  that 
Peters  was  in  Galveston,  but  no  further  ef- 
fort was  made  to  get  him.  This  Is  substan- 
tially the  case. 

Summarized,  the  evidence  shows  conclu- 
sively that  the  house  was  burglarized  by 
some  one,  and  that  a  few  days  subsequent  to 
the  burglary  appellant  sold  the  pistol  taken 
from  the  burglarized  house.  His  explanation 
given  on  the  trial  was  that  he  had  obtained 
the  pistol  from  Franks  for  the  purpose  of 
selling  it  The  authorities  in  Texas  are  to 
the  effect  that,  where  a  burglary  is  shown, 
and  the  accused  is  found  in  possession  short- 
ly afterwards  of  some  of  the  stolen  property, 
and  gave  an  explanation  which  would  ex- 
onerate him,  the  state  must  show  the  state- 
ment to  be  false  in  order  to  obtain  a  convic- 
tion. Peters'  testimony  was  to  the  effect 
that  Franks  delivered  to  appellant  a  pistol. 
Appellant  testified  that  he  obtained  the  pistol 
from  Franks  with  the  request  that  he  sell 
it,  and  diat,  in  accordance  with  this  request, 
he  did  sell  it  Franks  denied  this.  This  waa 
a  matter  for  the  jury,  and  for  this  reaaon 
we  do  not  feel  justified  in  disturbing  the 
verdict 

[3]  Appellant  contends  the  evidence  is  not 
BUiScient  to  convict,  as  Franks  testified  he 
had  once  been  convicted  of  lunacy.  This  was 
brought  out  by  appellant  on  cross-examina- 
tion. When  this  occurred,  or  where  it  oc- 
curred, or  whether  it  was  of  a  permanent 
nature,  or  whether  he  had  been  subsequently 
discharged  as  being  restored,  la  not  shown 
or  attempted  to  be  shown  by  the  evidence. 
The  statute  provides  that  insane  people  are 
not  competent  witnesses.  No  objection  was 
raised  to  Frank's  competency  as  a  witness 
during  the  trial,  and  appellant  developed  the 
fact  that  he  had  been  at  one  time  charged 
with  and  convicted  of  lunacy.  This  la  the 
substance  of  the  case  on  this  phase  of  It  It 
is  true  that,  where  a  party  has  been  once 
convicted  of  lunacy,  the  general  rule  is  that 
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this  mental  condition  will  be  presumed  to 
continue,  and  the  testimony  must  show  to 
tbe  contrary.  This  can  be  shown  In  various 
waya  by  any  legitimate  testimony  which 
would  show  restoration  to  proper  mental 
status.  There  Is  nothing  in  the  record  with 
leterenoe  to  this  question  one  way  or  the  oth- 
er, except  the  general  statement  that  at  one 
time  he  had  been  convicted  of  lunacy.  In 
this  view  of  the  case,  and  without  any  ex- 
ception to  the  competency  of  the  witness,  or 
sufficient  facts  to  show  that  he  was  not  of 
proper  mental  condition  to  testify,  it  would 
not  justify  the  court  in  reversing  on  this 
record  as  the  evidence  is  stated.  It  is  evi- 
dent that  the  witness  had  been  discharged 
from  custody  as  a  lunatic  at  some  time,  but 
when  and  why  Is  not  shown.  Only  the  fact 
is  stated  on  cross-examination  that  he  had 
been  at  one  time  so  convicted.  We  do  not 
think  this  matter  is  so  presented  as  to  re- 
quire this  court  to  reverse  on  insufficiency 
of  the  evidence. 

[4]  A  bill  of  exceptions  shows  that  a  formal 
motion  for  new  trial  had  been  filed  on  the 
18th  of  November,  the  conviction  having  oc- 
carred  on  the  17th,  or  a  day  prior  to  the 
filing  of  the  motion;  that  on  tbe  27tb  of 
November  the  court  announced  he  would  take 
up  the  motion  at  or  about  8:30  on  the  morn- 
ing of  said  day.  Counsel  for  defendant  came 
into  court,  the  motion  was  called,  and  ap- 
pellant's counsel,  addressing  the  court,  stat- 
ed he  was  not  ready  to  proceed,  for  the  rea- 
son that  on  last  Tuesday,  the  23d  of  Novem- 
ber, be  received  information  of  a  boy  named 
Mnrphey,  and  a  boy  by  the  name  of  George 
Bnms,  that  they  bad  been  Informed  that  the 
state's  witness  ClifTord  Franks  had  made 
statements  to  various  and  difTerent  parties 
that  be  stole  the  pistol  and  burglarized  Dr. 
Smith's  office,  and  that  Bob  Lanier,  defend- 
ant, was  not  guilty  of  the  offense,  end  that' 
he  was  glad  that  he  was  convicted  and  got 
Ave  years  In  the  penitentiary.  The  attorney 
further  stated  when  he  received  this  infor- 
mation he  had  to  go  to  Austin  on  Tuesday 
night  to  attend  tbe  Court  of  Criminal  Ap- 
peals in  two  cases  in  which  he  was  counsel ; 
that  be  returned  on  Wednesday  night,  and 
on  Thursday,  being  Thanksgiving  Day,  he 
was  not  in  his  office.  On  Friday  he  was  en- 
gaged in  defending  a  homicide  case  in  an  ex- 
amining trial,  and  that  up  to  the  time  of 
speaking  to  the  court  with  reference  to  this 
matter  he  had  not  received  the  affidavits,  but 
that  he  had  an  appointment  with  the  men- 
tioned witnesses  at  10  o'clock  that  morning 
to  secure  necessary  affidavits,  and  that  such 
evidence,  if  true,  would  be  newly  discovered, 
and  would  be  set  up  in  amended  motion  for 
a  new  trial,  and  that  he  expected  on  that 
toy  to  get  these  affidavits  together,  setting 
up  these  facts,  and  that  they  would  be  suffi- 
cient to  authorize  the  granting  of  the  mo- 
tion for  a  new  trial,  and  asked  a  postpone- 
ment for  that  purpose.     The  court  refused 


this,  and  appellant  sets  these  matters  up  in 
a  biU  of  exceptions.  We  &6  not  believe  this 
is  a  sufficient  showing.  The  affidavit  of  these 
two  parties  giving  the  information  with  ref- 
erence to  the  statement  of  Clifford  Franks 
would  not  state  that  they  had  heard  Clif- 
ford Franks  make  the  statement,  but  they 
had  been  informed  he  had  made  these  state- 
ments to  different  parties ;  but  in  any  event  it 
would  be  impeaching  testimony,  and  as  pre- 
sented in  this  statement  would  be  but  hear- 
say. No  effort  had  been  made  to  obtain  any 
of  the  parties  to  whom  Franks  made  these 
statements,  if  he  made  any,  and  their  names 
are  not  set  out  Several  days  had  elapsed 
after  receiving  the  information;  in  other 
words,  diligence  is  wanting.  For  this  reason 
we  are  of  opinion  the  case  should  not  be  re- 
versed. It  may  be  further  stated  that  all 
this  occurred  about  the  27th  of  November. 
The  caption  shows  that  the  court  is  still  in 
session,  and  has  been  since  appellant's  con- 
viction, and  it  will  not  adjourn  until  the  81st 
of  January,  1916.  If  testimony  of  the  char- 
acter Indicated  should  be  obtained,  and  it 
could  be  shown  that  Clifford  Franks  was  the 
guilty  party,  and  not  appellant,  there  was 
sufficient  time  to  secure  the  affidavit,  even 
after  tbe  motion  for  new  trial  had  been  over- 
ruled. An  additional  motion  could  have  been 
made,  and,  had  ttiere  been  merit  in  the  affi- 
davits of  any  substantial  nature,  doubtless 
tbe  court  would  have  granted  the  motion,  to 
tbe  end  that,  if  appellant  was  not  guilty,  a 
new  trial  would  be  awarded,  or,  if  the  tes- 
timony was  material,  going  to  show  that  he 
was  not  guilty,  the  same  order  should  have 
obtained  on  the  part  of  the  court  TSie  tran- 
script was  certified  by  the  clerk  on  the  23d 
day  of  December,  nearly  a  month  after  the 
occurr«ices  mentioned  above.  No  attempt 
was  made  to  secure  these  affidavits. 

As  the  record  is  presented,  we  are  of  opin- 
ion that  there  is  no  sufficient  reason  shown 
why  tbe  Judgment  should  be  reversed,  and 
It  la  ther^ore  affirmed. 


GBAHAM  V.  STATE.     (No. 


3821.) 
Jan.  26, 


(Court  of  Criminal  Appeals  of  Tesas. 

1.  Cbiuinal  liiAw  «=3372  —  Evidbnce  —  Sajjs 
OB  Gut  of  Liquok— Othkb  Sale. 

On  the  Issue  of  whether  defendant  gave 
away  whisky,  as  he  claimed,  or  sold  it,  as  claim- 
ed by  those  receiving  it  testimony  that  an  hour 
later  he  sold  liquor  to  others  is  admissible. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  833,  834;  Dec.  Dig.  ©=> 
372.] 

2.  Indictment  and  Infobmation  $=9180— In- 

dictmxrt—Vabianck— Names. 
There  is  no  fatal  variance  between  an  in- 
dictment charging  sale  to  "Chandoin"  and  proof 
that  his  name  was  spelled  "Chandoin,"  he  being 
generally  known  and  called  by  the  former  name. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  jf  551-066;  Dec. 
Dig.  <e=»180.] 
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Appeal  from  Tarrant  C!ounty  Court;  Jesse 
M.  Brown,  Judge. 

Ed  Graham  was  convicted,  and  appeals. 
Affirmed. 

Marvin  B.  Simpson  and  John  W.  Estes, 
both  of  Ft  Worth,  for  appellant  0.  0.  Mc- 
Donald, Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  charged  with 
unlawfully  seUlng  to  one  U  E.  Ghandoin  In- 
toxicating spirituous  liquors,  in  quantities 
less  than  a  gallon,  without  first  having  ob- 
tained a  license  to  sell  such  liquors.  It  was 
admitted  on  the  trial  that  prohibition  was 
not  In  force  in  the  territory  where  the  liq- 
uor was  sold,  It  sold,  and  also  admitted  that 
appellant  had  no  license  to  sell  such  liquors. 

The  facts  would  show  that  appellant  was  a 
porter  at  the  Siebold  Hotel,  and  the  state's 
witnesses  testify  that  they  went  to  the  Sie- 
bold Hotel  and  asked  appelUant  if  he  would 
get  them  some  whisky,  and  he  said  he  could. 
Ghandoin,  or  Chaudoln,  testified  he  purchased 
a  bottle  of  whisky  and  paid  appellant  $1 
for  it;  that  Officer  Brothers  was  with  him, 
and  he  also  purchased  a  bottle  of  whisky 
from  appellant  Appellant  denies  making 
any  sale  of  whisky  to  Ghandoin  or  Chaudoln, 
but  admits  that  Ghandoin  did  come  and  ask 
him  for  a  drink  of  whisky,  and  he  gave  him 
the  bottle  to  get  a  drink  out  of  it,  when 
Ghandoin  kept  the  entire  botUe,  but  appellant 
most  emphatically  denies  that  he  made  any 
sale  of  the  whisky,  or  that  he  received  any 
money  for  it ;  that  It  was  a  gift  The  state 
also  proved  by  its  witnesses  that  about  an 
hour  after  they  say  they  purchased  the  whis- 
ky they,  together  with  Officer  Elliott,  went 
back  and  Brothers  purchased  four  pints  of 
beer  from  appellant,  paying  him  75  cents  for 
it  Appellant  admits  also  letting  Brothers 
have  the  beer,  but  says  it  also  was  a  gift  and 
that  Brothers  paid  him  no  money  for  it 

[1]  Appellant  objected  to  the  testimony  of 
the  purchase  of  the  beer  on  various  grounds. 
There  was  no  error  In  admitting  the  testi- 
mony. Appellant  was  contending  that  he 
made  a  gift  and  not  a  sale  of  the  whisky, 
and  other  contemporaneous  transactions 
would  be  admissible  to  aid  the  Jury  in  pass- 
ing on  that  Issue.  Gralg  v.  State,  23  S.  W. 
1108;  Stovall  v.  State,  97  S.  W.  93.  The 
court  properly  limited  this  testimony  in  his 
charge,  and  instructed  the  Jury  he  could 
not  be  convicted  for  any  sale  other  than  a 
sale  to  Ghandoin,  If  he  made  such  sale. 

[2]  The  information  charged  appellant  with 
making  a  sale  to  L.  E.  Ghandoin.  On  the 
trial  of  the  case  this  witness  was  asked  how 
he  spelled  bis  name,  and  he  spelled  it  Chau- 
doln. Appellant  then  asked  for  an  instruct- 
ed verdict  of  not  guilty,  the  sale  not  having 
been  proven  to  have  been  made  to  the  per- 
son alleged.  The  court,  in  approving  the  bill, 
states : 


"Witness  swore  that  while  bis  name  was 
Chaudoin  he  was  as  well  known  by  the  name 
Ghandoin  as  by  the  name  Chaudoln." 

The  statement  of  facts  supports  this  qual- 
ification, he  testifying: 

.  "I  am  generally  known  and  called  by  the  name 
of  Ghandoin.  I  receive  letters  addressed  to  me  as 
Ghandoin."  Pere«  v.  State,  60  Tex.  Or.  B.  37, 
94  S.  W.  1036:  Owen  v.  State,  7  Tex.  App. 
335 ;  Young  v.  State,  30  Tex.  App.  308, 17  S.  W. 
413 :  Carter  v.  State,  39  Tex.  Or.  Rs  350,  48  8. 
W.  236,  48  S.  W.  608 ;  Addison  v.  State.  44  Tex. 
Gr.  R.  80,  68  S.  W.  679. 100  Am.  St  Rep.  841. 

The  above  are  the  only  two  qnestions  pre- 
sented in  appellant's  brief.  While  there  are 
some  others  raised  in  the  motion  for  a  new 
trial,  we  do  not  deem  it  necessary  to  discuss 
them.  We  have  read  the  entire  record,  and 
no  error  is  presented. 

The  Judgment  is  afiirmed 

DAVIDSON,  J.,  absent 


FURNACE  V.  STATE.     (No.  8874.) 

(C!oart  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1916.    Rehearing  Denied  Feb.  9, 1916.) 

1.  CBnoNAi.  Law  «=>594  —  CormsVAiici*  — 

DlSCBETION  or  COUBT. 

Defendant  is  not  entitled  to  continuance  as 
a  matter  of  right  for  the  absence  of  a  witness, 
bnt  his  application  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
CentDig.  H  1321, 1322, 1332 ;  DecDig.  «=>5&4.] 

2.  GBnaiTAL  Law  «s»694  —  Oontinuahoe  — 
Absbnok  of  Witness— DrLiaBNCE. 

Where  defendant  was  immediately  arrested 
upon  killing  deceased,  and  indicted  in  12  days, 
but  for  more  than  3  weeks  made  no  application 
for  process  for  a  witness,  who  had  left  tor  Gali- 
forma,  not  showing  in  his  application  for  con- 
tinuance any  reason  why  process  was  not  soon- 
er issued,  or  when  the  witness  left  for  Cali- 
fornia, or  that  defendant  did  not  know  he  was 
going  to  leave,  defendant  was  not  entitled  to 
continuance  for  absence  of  the  witness  for  want 
of  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1321,  1822,  1332;  Dec.  Dig. 
<S=»594.] 

3.  Criminal  Law  ®=>597— Appeal — Review — 
Refusal  or  Contiwtjanok. 

The  appellate  court  will  not  reverse  a  con- 
viction for  a  refusal  of  continuance  for  absence 
of  a  witness,  unless  in  connection  with  the  evi- 
dence adduced  on  trial  it  is  impressed  that  if  the 
absent  testimony,  relevant  material,  and  prob- 
ably true,  had  been  before  the  jury,  a  verdict 
more  favorable  to  defendant  would  have  re- 
sulted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1831,  1332;  Dec.  Dig.  «=» 
697.] 

4.  Criminal  Law  «s>1144  —  Review  —  Pj»e- 
buuptions. 

Where  the  testimony  heard  by  the  court 
in  acting  on  a  contested  motion  for  new  trial  is 
not  in  the  record,  the  appellate  conrt  must  con- 
clude that  the  trial  judge  was  justified  in  tefoo- 
Ing  new  trial  on  the  grounds  assigned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sl  2736-2764,  2766-2771.  2774- 
2781,  2901,  3016-3037;  Dee.  EMg.  «=»1144.] 

Appeal  from  District  Court,  Bell  County; 
John  D.  Robinson,  Judge. 
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R.  L.  Pnrnaee  was  convicted  of  murder, 
and  he  appeals.    AfiSrmed. 

J.  H.  Evetts  and  J.  F.  Hair,  both  of  Bel- 
ton,  tor  appellant.  C.  O.  McDcmald,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDBRGAST,  P.  J.  Appellant  was 
convicted  of  the  murder  of  Charlie  White, 
and  his  punishment  assessed  at  life  Impris- 
onment There  la  practically  no  conflict  In 
the  testimony  on  any  material  Issue  In  the 
case.  Every  material  fact  Is  established  by 
nncontroverted  testimony.  Whatever  con- 
flict there  Is  is  merely  of  some  incidental 
matter,  which  did  not  afFect  the  case  mate- 
rially 0oe  way  or 'another. 

For  several  years  prior  to  this  homicide, 
appellant  was  a  partner  In  the  saloon  busi- 
ness in  Belton,  and  lived  in  Belton  with  his 
family.  He  was  about  his  saloon  almost  con- 
tinuously while  he  was  a  proprietor  thereof, 
though  he  did  very  little,  If  anything,  in  run- 
ning It  During  all  these  years  he  was  a 
oontinnous  and  heavy  drinker,  so  much  so 
that  in  April,  two  years  before  this  homldde 
tn  July,  1815,  he  -was  afflicted  because  there- 
of with  ddlrium  tremens.  While  this  spell 
was  on  blm,  he  was  crazed  thereby.  The 
doctors  at  the  time  treated  him  for  delirium 
tremens,  and  soon  got  him  In  a  condition 
where,  as  they  say,  they  sent  him  to  Marlln 
to  be  treated  with  hot  water,  and  this  treat- 
ment boiled  the  whisky  out  of  him.  He  got 
over  the  delirium  tremens,  and  thereafter 
was  a  clianged  man,  so  far  as  his  drinking 
and  drunkenness  was  concerned.  Be  real- 
ized the  effect  that  hla  drinking  had  upon 
biffl,  and  as  soon  as  he  returned  from  Marlln 
sold  out  his  Interest  In  the  saloon  and  quit* 
that  business.  He  thereupon  moved  some 
distance  from  Belton  to  the  country  on  his 
farm  and  farmed  thereafter.  It  appears  that 
from  this  time  on  he  never  drank  any. 

He  and  Mr.  White,  the  deceased,  lived 
near  nelghlMrs  in  the  country  and  had  been 
acquainted  with  one  another  for  a  long  time. 
Mr.  White  represented  him  in  some  trade, 
and  thereupon  claimed  a  commission  from 
appellant  This  was  the  cause  of  an  es- 
trangement between  them,  and  some  hostil- 
ity was  engendered  by  apiiellant  against  Mr. 
White.  Shortly  before  the  killing  a  yearling 
belonging  to  another  was  seen  In  appellant's 
pasture.  It  disappeared  at  such  a  time  and 
in  such  a  way  as  to  lead  to  suspicion  and 
perhaiffi  some  talk  or  Inference  that  appel- 
lant had  stolen  the  animal.  Appellant  was 
Informed  of  this  rumor  or  talk.  He  there- 
upon presumably  armed  himself  and  hunted 
up  Mr.  Russell,  who  had  inquired  of  him 
for  the  yearling,  but  who  did  not  get  it 
Appellant  found  Russell  in  Russell's  field, 
and  told  blm  that  he  had  come  to  settle 
with  him,  forbade  him  to  come  closer  to  him, 
put  his  hand  in  his  shirt  bosom,  and  told 
talm  that  be  had  been  accused  of  being  a 
cow  thief,  and  bad  not  beard  it  until  the 


day  before,  and  the  efFect  of  his  accusation 
at  the  time  was  to  accuse  Russell  of  having 
made  said  accusation  against  him.  It  seems 
that  Russell  satisfied  him  at  the  time  that 
lie  Iiad  made  no  such  accustition.  He  there- 
upon inquired  what  White,  deceased,  had 
said  about  it  Among  other  things,  he  told 
Russell  at  the  time  that  be  had  once  been 
prosecuted  for  horse  theft  and  said  as  he 
left  Russell  he  would  find  the  son  of  a  bitch 
that  started  that  Joka  He  then  suspected 
White  was  the  man  who  was  Instrumental 
in  having  such  accusation  of  the  theft  of  the 
yearling  rumored  against  him.  It  was 
shown  that  a  few  days  before  the  killing  ap- 
pellant passed  back  and  forth  In  front  of 
Mr.  White's  residence,  apparently  looking 
for  him,  but  Mr.  White  was  not  at  home  at 
the  time. 

Mr.  Warren,  a  deputy  constable  at  Belton, 
testified  that  some  days  before  the  killing 
appellant  came  to  him  and  asked  for  Mr. 
Messer,  the  constable  for  whom  he  was  dep- 
uty, and  then  told  him  (Warren)  that.  If  any- 
thing happened  out  where  he  lived,  to  tell 
Hugh  Smith,  the  sheriff,  not  to  be  uneasy — 
that  he  would  answer.  Mr.  Walker  testified 
that  some  days  before  the  killing  he  was  go- 
ing to  town  with  appellant,  and  talked  to 
him  about  the  rumor  that  be  bad  stolen  said 
yearling;  that  this  seemed  to  "rile"  him, 
and  after  talking  about  it  some  time  appel- 
lant said,  "I  will  Mil  the  son  of  a  bitch  that 
started  It"  Mr.  Hemphill,  one  of  appellant's 
witnesses,  on  cross-examination,  testified  that 
about  30  minutes  before  the  killing  he  had 
a  talk  with  appellant,  wherein  appellant  told 
him  that  he  had  gone  down  to  kill  one  man 
about  the  rumor  that  he  had  stolen  said 
yearling,  but  that  that  man  came  clean  with 
him  and  he  did  not  kill  him,  and  that  an- 
other man  bad  lied  to  him  about  It.   . 

For  a  short  time  before  the  killing  the  de- 
ceased was  shown  to  have  been  standing  on 
the  sidewalk  in  front  of  a  saloon  in  Belton 
talking  with  friends,  and  that  appellant  Is 
placed  In  such  a  position  as  would  show  that 
he  saw  and  knew  that  White  was  there.  The 
evidence  clearly  shows,  however,  that  White 
knew  nothing  about  the  proximity  of  appel- 
lant The  testimony  then  shows  that  appel- 
lant approached  deceased  from  out  in  the 
street,  or  square,  going  directly  towards  de- 
ceased. All  the  testimony  shows  that  appel- 
lant fired  his  pistol  twice  at  deceased;  the 
second  shot  immediately  following  the  first 
Mr.  Walker  testified  that  at  the  time  of  the 
first  shot  he  had  Just  walked  up  to  deceased 
and  was  shaking  hands  with  him ;  that  they 
had  their  right  hands  clasped  in  this  greet- 
ing, and  that  he  had  bis  left  band  on  deceas- 
ed's right  shoulder,  and  that  at  the  time  the 
first  shot  was  fired  deceased  was  looking  at 
the  witness.  Mr.  Springer  testified  that  he 
was  standing  in  the  company  with  Wbite  at 
the  time,  and  as  appellant  walked  up  be 
(Springer)  went  to  shake  bauds  with  appel- 
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lant,  bnt  appellant  said,  "Step  back,  boys; 
I  want  to  kill  that  son'  of  a  bitch,"  and  Im- 
mediately fired  the  first  shot  at  White ;  that 
the  witness  tbrev  up  his  hand,  struck  appel- 
lant's pistol,  knocked  It  up  so  that  the  first 
shot  went  wide  of  Its  mark  and  above  the 
door.  Mr.  Tarrant,  who  was  one  of  the  com- 
pany about  White  at  the  time,  testified  that 
the  first  shot  was  what  attracted  his  atten- 
tion; that  appellant  said  nothing  to  Mr. 
White  before  he  heard  the  first  shot,  and 
then.  Just  after  he  flred  the  first  shot,  appel- 
lant said  to  White,  "It  Is  you  I  am  after;" 
that  at  this  time  Mr.  White  was  going  from 
appellant,  running  Into  the  saloon ;  and  that 
then  appellant  deliberately  grasped  his  pis- 
tol with  both  hands  and  shot  White  in  the 
back,  after  he  had  gotten  Into  the  saloon, 
from  which  he  very  soon  died. 

Appellant's  sole  defense  was  that  he  claim- 
ed he  was  Insane  at  the  time.  It  was  shown, 
and  not  disputed,  that  the  only  time  appel- 
lant was  Insane  was  in  April,  some  two  years 
before  the  killing,  when  he  had  a  spell  of 
delirium  tremens.  The  undisputed  testimony 
shows  that,  upon  treatment  by  the  doctors 
and  the  boiling  out  at  Marlln,  he  was  cured 
of  delirium  tremens,  and  never  thereafter 
was  so  afflicted,  and  never  at  any  time  was 
Insane.  Dr.  McElbannon  and  appellant's 
brother-in-law,  Dr.  Alsup,  were  shown  to 
have  been  his  family  physicians  from  the 
time  he  was  afflicted  with  delirium  tremens, 
and  no  one  else  is  shown  to  have  t>een  his 
physician  during  that  time,  or  that  of  his 
family.  Some  six  months  before  the  killing, 
appellant  had  a  little  son  die,  to  whom  be 
was  much  attached.  When  the  child  first 
became  sick,  the  other  members  of  bis  fam- 
ily wanted  blm  to  call  In  a  physician,  but 
he  refused,  thinking  the  child  was  not  sick 
enough  for  that.  The  child  growing  worse, 
however,  he  later  consented  to  send  for  a 
physician,  and  did  so,  sending  for  his  family 
physician.  Dr.  McElbannon,  and  his  brother- 
in-law.  Dr.  Alsup.  They  at  once  advised  him 
of  the  very  serious  illness  of  his  child,  and 
that  they  thought  it  would  result  fatally.  It 
did  so  result  very  soon.  Appellant  became 
much  depressed  on  the  loss  of  this  child,  and 
the  remorse  that  he  had  because  he  did  not 
sooner  send  for  a  physician,  or  consent  that 
one  be  sent  for,  blaming  himself,  and  ex- 
pressing himself  that,  if  he  bad  done  so  in 
time,  the  child  probably  would  not  hare 
died. 

Appellant  not  only  Introduced  as  his  wit- 
nesses the  said  Dr.  McElbannon,  but  also 
Mr.  J.  F.  Alsup,  his  father-in-law,  Mrs.  Kel- 
so, bis  daughter,  Dr.  Alsup,  bis  brother-in- 
law,  his  wife,  his  brother,  Jim  Furnace,  an- 
other grown  daughter,  and  his  sister  on  the 
question  of  his  claimed  insanity.  Not  a  sin- 
gle one  of  them  would  testify  that  he  was 
Insane,  and  not  a  single  one  of  them  did 
testify  that  he  was  Insane. 

The  state  bad  Dr.  Barton,  an  expert  phy- 


sician, present,  who  beard  all  of  the  testi- 
mony on  the  issue  of  insanity,  and  he  swore: 
"If  the  symptoms  which  the  witnessies  testified 
to  have  tteen  proven,  and  if  the  jury  believe  these 
symptoms  existed  and  were  true,  in  my  opin- 
ion there  is  no  evidence  in  this  case  that  shows 
that  the  defendant  was  insane  at  the  time  he 
committed  the  act." 

On  crosg-examination,  he  said  that  from 
his  actions,  as  told  about  by  the  witnesses, 
be  would  say  that  appellant  was  not  insane; 
that  be  came  to  his  conclusion  after  be  heard 
all  the  facts. 

Appellant  made  a  motion  for  a  continu- 
ance on  account  of  the  absence  of  Dr.  Batte, 
a  resident  of  Bell  county,  but  who  was  not 
present,  and  who  had  not  been  sut^xenaed. 
He  alleged  in  bis  motion  that  Dr.  Batte  bad 
been  bis  physician  for  a  number  of  years,  and. 
If  present,  would  testify  that  about  two  years 
before,  and  for  a  considerable  length  of  time, 
appellant's  mind  was  totally  deranged,  and 
that  at  times  since  then  up  to  and  Immediate- 
ly preceding  the  b<Hnlclde  he  was  subject  to 
illusions  and  hallucinations  and  at  times  ir- 
responsible for  the  acts  he  committed,  and 
that,  if  appellant  was  giieatly  worried  or 
subjected  to  grief  or  sorrow,  his  reason  would 
be  dethroned,  and  be  would  temporarily  be 
insane. 

[1]  In  the  recent  case  of  Stacy  v.  State. 
177  S.  W.  114,  we  had  occasion  to  fully  in- 
vestigate and  discuss  the  question  of  the  dili- 
gence which  must  be  used  by  an  accused  to 
entitle  him  to  a  continuance.  We  can  do  no 
better  than  to  here  copy  what  we  there  said, 
which  is  the  law  of  this  state.    It  is: 

"It  is  the  settled  law  of  this  state,  both  by 
statute  and  all  the  decisions,  that  an  accused  is 
jiot  entitled  as  a  matter  of  riglit  to  a  continu- 
ance ;  that  tlie  truth  of  his  application  therefor, 
as  well  as  the  merits  of  the  ground  and  its  suffi- 
ciency, is  addressed  to  the  sound  discretion  of 
the  trial  court.  It  is  also  statutory,  as  well  as 
In  accordance  with  the  decisions,  that  before  an 
accused  can  get  a  continuance  he  must  affirma- 
tively show  that  he  has  used  due  dilig:ence  to 
procure  the  attendance  of  his  claimed  absent 
witness.  Judge  WMte  says:  'Diligence  in  se- 
curing the  attendance  of  a  witness  is  in  the  high- 
est dpgree  essential ;  and  the  continuance  should 
Invariably  be  refused  when  the  want  of  diligence 
amounts  to  pure  negligence.  Greenwood  v. 
State,  9  Tex.  App.  G38.'  Section  800,  White's 
Ann.  C.  C.  P.  'Continuance  is  properly  refused 
always  where  there  is  a  want  of  diligence. 
O'Neal  V.  State,  14  Tex.  App.  582;  Hart  v. 
State,  14  Tei.  App.  657 ;  Childers  v.  State,  16 
Tex.  App,  524;  Hawkins  v.  State,  17  Tex.  App. 
593,  50  Am.  Rep.  129;  "nmbrook  v.  State,  18 
Tex.  App.  1 ;  Barrett  v.  State,  18  Tex.  App.  64 ; 
Bond  V.  State,  20  Tex.  App.  421;  Moseley  v. 
State,  25  Tex.  App.  515,  8  S.  W.  652:  Stegall 
V.  Stjite,  32  Tex.  Cr.  R.  100,  22  S.  W.  140,  40 
Am.  St  Rep.  761 ;  Underwood  v.  State,  38  Ter. 
Or.  B.  193,  41  S.  W.  618;  Henry  v.  State,  88 
Tex.  Cr.  Rs  306,  42  8.  W.  659.' 

"This  court,  in  Skipworth  v.  State,  8  Tex. 
App.  139,  said :  'The  law  requires  of  the  defend- 
ant a  rigid  compliance  with  the  exact  terms  pre- 
scribed for  such  applications,  and  if  there  u  a 
lack  of  diligence,  apparent  from  the  application 
or  otherwise,  •  *  •  its  mandate  is  inexor- 
able and  the  trial  must  proceed.*  In  Walker 
▼.  SUte,  13  Tex.  App.  647,  44  Am.  Rep.  716. 
note,  this  court  said:  'We  know  of  no  rule  of 
law  which  requires  the  state  to  show  a  want  of 
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diligence  in  opposition  to  a  continuance.  It  de- 
volves upon  the  defendant  to  show,  affirmatively 
and  distinct^,  that  he  has  used  all  the  dili- 
gence to  obtain  his  witness  required  by  law.'  In 
Long  V.  State,  17  Tex.  App.  l29,  this  court  said: 
The  onus  is  upon  the  defendant  to  estabtish  the 
exercise  of  dibgence  in  support  of  an  applica- 
tion for  a  continuance.  *  •  •  The  bnrden  is 
upon  the  party  seeking  a  continuance  to  show 
himself  entitled  to  it  by  definite,  eract  and  cei^ 
tain  averments.'  In  Massie  v.  State,  30  Tez. 
App.  67,  16  S.  W.  771,  this  court  said:  'Nei- 
ther will  this  court  nor  the  trial  court  supply  by 
inference  and  presutnption  allegations  not  con- 
tained in  an  application  for  a  continuance  which 
shoold  be  stated  therein.  The  application  must 
be  complete  within  and  of  itself,  in  order  to  re- 
quire this  court  to  say  it  was  erroneously  refus- 
ed. Presumption,  when  indulged,  will  and  must 
be  in  favor  of  the  rulings  of  the  court  in  refer- 
ence to  the  matter  complained  of,  and  not 
against  same.' " 

[2]  There  can  be  no  question  but  that  this 
record  clearly  shows  that  appellant  used  no 
diligence  whatever  to  get  this  witness,  and 
is  not  entitled  to  a  new  trial  because  a  con- 
tinuance was  refused  him.  He  killed  de- 
ceased on  July  10,  1916.  He  was  at  once  ar- 
rested. The  grand  Jury  returned  an  indict- 
ment against  Mm  July  22d.  He  made  no 
application  for  process  for  Dr.  Batte  untU 
August  14th,  more  than  three  weeks  after  he 
was  Indicted.  Neither  bis  aiq>lication  nor 
bis  biU  shows  any  reason  why  process  was 
not  sooner  Issued  for  this  witness.  He  does 
not  show  when  this  witness  left  Belton  for 
California,  but  he  alleges  that  be  left  "on 

or  about  the  day  of      ■  1915." 

He  does  not  show  tbat  he  did  not  know  that 
be  was  going  to  leave  at  any  time.  Hence 
tbe  court  committed  no  error  in  overruling  his 
motion  for  a  continuance,  because  no  dili- 
gence whatever  was  shown  to  have  been  used 
by  bim  to  procure  tbe  attendance  of  Dr. 
Batte. 

Again,  Judge  White,  in  section  509  of  his 
Ann.  C.  C  P.,  says: 

"An  application  for  continuance  most  state 
the  residence  of  the  witness : .  and  when  it  states 
tbat  a  witness  is  temporarily  absent,  it  should 
state  how  long  he  had  been  so  absent,  and  when 
he  left  the  county  of  his  residence.  Dove  v. 
State,  86  Tex.  Cr.  B.  105,  86  S.  W.  648 ;  Van- 
wey  ▼.  State,  41  Tei.  639;  Wolf  v.  State,  4 
Tex.  App.  332;  Thomas  ▼.  State,  17  Tex.  App. 
437;  Colton  v.  State,  7  Tex.  App.  60.  Where 
tbe  application  for  oontinnanoe  did  not  show  at 
what  time  the  defendant  ascertained  that  the 
-witness  was  a  resident  of  the  county  to  which 
be  bad  a  second  attachment  issued,  the  diligence 
was  insufficient  Hughes  v.  State,  18  Tex.  Ann. 
130." 

[3]  Again,  quoting  from  the  Stacy  Case,  su- 
pra: 

"Our  continuance  statute  (C.  C.  P.  i  608)  fur- 
ther provides  tbat,  when  an  accused  s  applica- 
tion lor  a  continuance  is  overruled,  'if  it  ap- 
pear upon  the  trial  that  the  evidence  of  tbe  wit- 
ness *  •  •  vas  of  a  material  character,  and 
tbat  the  facts  set  forth  in  said  application  were 
probably  true,  a  new  trial  should  be  granted.' 
As  stated,  said  statute  and  the  decisions  are  to 
the  effect,  as  thus  stated  by  Judge  White:  'The 
truth,  merit,  and  sufficiency  of  an  appHcation 
therefor  are  matters  now  addressed  to  the  sound 
discretion  of  the  trial  court  Abrigo  v.  State, 
29  Tex.  App.  143,  15  S.  W.  40a'  Section  620. 
So  that  the  court,  in  acting  upon  the  motion  for 


a  new  trial  because  of  the  overruling  of  appel- 
lant's applications  for  a  continuance,  must  con- 
sider, and  we,  of  course,  must  presume  he  did, 
whether  a  new  trial  should  be  granted  under 
all  of  the  facts  of  the  case.  Under  such  circum- 
stances, among  others.  Judge  White  lays  down 
these  rules:  'An  application  for  continuance  will 
be  held  properly  overruled,  when,  in  connection 
with  the  evidence  adduced  on  the  trial,  it  is  ap- 
parent that  the  proposed  absent  testimony  would 
not  be  probably  true.  •  ♦  • '  Section  843. 
'The  court  on  appeal  will  not  revise  or  reverse 
the  judgment  of  the  lower  court  refusing  a  con- 
tinuance or  postponement,  and  the  overruling  of 
the  motion  for  new  trial  based  njran  the  appli- 
cation for  continuance  or  postponement,  onless 
it  is  made  to  appear  by  the  evidence  adduced  at 
the  trial  that  the  proposed  absent  testimony 
was  relevant,  material,  and  probably  true. 
•  •  • '  Section  647.  The  court  on  appeal 
will  not  reverse  a  judgment  on  account  of  the 
refusal  of  a  postponement  or  continuance,  unless 
in  connection  with  the  other  evidence  adduced  on 
the  trial  they  are  impressed  with  the  conviction, 
not  merely  that  the  defendant  might  probably 
hi^ve  been  prejudiced  in  his  rights  by  such  rul- 
ing, but  that  it  was  reasonably  probable  that  if 
the  absent  testimony  had  been  before  the  jury  a 
verdict  morer  favorable  to  the  defendant  would 
have  resulted.    •    •    •  ■    Section  647,  par.  2." 

In  quoting  what  Judge  White  states  as 
tbe  rules  Just  above,  we  have  omitted  the 
cases  he  dtes  thereunder.  They  are  all  cit- 
ed In  the  Stacy  Case,  so  that  it  Is  needless 
to  again  cite  them  here.  We  think  there  can 
be  no  question  but  that  under  tbe  facts  and 
drcumstancee  of  this  case  tbe  court  in  no 
event  committed  any  error  In  overruling  ap- 
pellant's motion  for  a  continuance,  nor  in  de- 
nying his  motion  for  a  new  trial  because 
thereof.  The  trial  Judge  no  doubt  concluded 
that  Dr.  Batte  would  not  testify  as  appellant 
alleged  he  would,  and,  even  If  he  would 
have,  his  testimony  would  not  probably  be 
true.  Appellant  did  not  procure  any  affida- 
vit from.  Dr.  Batte  and  attach  It  to  his  mo- 
tion, showing  that  Dr.  Batte  would  swear 
what  he  alleged  he  would. 

Appellant  has  two  bills  to  very  short  ex- 
cerpts from  the  prosecuting  attorney's  argu- 
ment before  the  Jury.  Neither  of  these  pre- 
sents any  reversible  error.  Bass  v.  State,  16 
Tex.  App.  69;  Pierson  v.  State,  18  Tex.  App. 
524 ;  House  v.  State,  19  Tex.  App.  227 ;  Twee- 
die  V.  State,  29  Tex.  App.  586,  16  S.  W.  644; 
Mooney  v.  State,  176  S.  W.  66.  A  great 
many  other  cases  might  be  cited,  but  it  is 
unnecessary. 

[4]  He  attacked  the  verdict  of  tbe  Jury  on 
three  grounds.  One  was  he  claimed  that  the 
Jury  panel  passed  and  some  of  them  viewed 
the  scene  of  the  homicide,  and  saw  the  place 
where  the  deceased  and  tiie  defendant  re- 
spectively stood  when  appellant  flred  the 
shots,  and  noticed  the  door  and  transom 
where  the  bullet  went  through  the  glass. 
His  second  attack  was  he  claimed  that  some 
of  the  Jurors  mentioned  and  discussed  the 
fact  that  appellant  had  not  testified.  And 
his  third  attack  was  that  one  of  the  Jurors, 
Mr.  Collier,  was  not  competent,  In  that  be 
was  biased  and  prejudiced  against  appellant 
and  bad  so  expressed  himself  before  taken. 
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etc.  The  state  vigorously  contested  appel- 
lant's motion  on  these  grounds,  and  each  of 
them,  alleging  that  each  of  said  grounds,  in 
whole  and  In  part,  were  untrue,  and  tender- 
ed proof  In  support  of  the  denial.  It  Is  evi- 
dent that  the  court  heard  testimony  when 
acting  on  said  motion  for  new  trial.  What 
that  testimony  is  the  record  does  not  disclose. 
Hence,  under  the  well-settled  rule,  we  are 
bound  to  conclude  that  the  trial  Judge  was 
clearly  Justified  in  refusing  a  new  trial  on 
either  and  all  of  said  grounds.  We  see  no 
necessity  of  discussing  this  question,  nor 
again  collating  the  authorities.  We  have 
often  done  so. 

There  is  no  reversible  error  iwesented  in 
this  reco'rd.  We  have  thoroughly  considered 
the  case  and  the  questions  presented.  The 
Judgment  will  be  affirmed. 


Ex  parte  HUTSELL.    (No.  3677.) 

(Court  of  Grimioal  Appeals  of  Texas.    Oct.  20, 

1915.    On  Motion  for  Rehearing, 

Jan.  19,  1916.) 

1.  CoNSTrrunoMAi.  Law  ^=9230  —  Licknses 
«=»7— Classification— Occupation  Tax— 
"Loan  Bbokebs." 

Acta  34th  Leg.  c.  28,  regulating  loan  bro- 
kers and  imposing  a  tax  of  $150  per  annum, 
and  by  section  1  defining  "loan  brokers"  as 
persons  pursuing  the  business  of  lending  money 
and  taking  as  security,  an  assignment  of  wages, 
etc.,  was  not  invalid  because  of  its  exclusion  of 
bankers  or  other  money  lenders  not  pursuing 
the  business  of  taking  such  security,  etc.,  as 
making  a  capricious  or  unreasonable  classifica- 
tion, since  no  person  pursuing  that  business  is 
exempted,  and  none  who  do  not  follow  that  busi- 
ness are  required  to  pay  the  tax. 

(Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  687 ;  Dec.  Dig.  <S=i>230 ;  Li- 
censes, Cent  Dig.  SS  7-lS,  19;  Dec.  Dig.  «s»7.] 

2.  IdCBNSBS  «=»7— Occupation  Tax— Valid- 
ITT— Amount. 

Such  act,  by  levying  an  annual  tax  of  $160 
on  such  loan  brokers,  is  not  invalid,  as  Imposing 
a  prohibitive  tax. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15,  19 ;   Dec.  Dig.  «=>7.] 

3.  AssiaitiiKNTB  «=»3  —  Regulation  —  Wa- 
OXA  and  H0U8EU01.D  FuBwrruBE- Validitt. 

Acts  34th  Leg.  c.  28,  i  11,  providing  that  ev- 
ery assignment  or  transfer  of  the  salary  or  wa- 
ges of  a  married  man  and  every  bill  of  sale  or 
chattel  mortgage  upon  his  household  furniture 
shall  be  void  unless  made  with  the  consent  of  his 
wife,  evidenced  by  her  joinder  in  the  assignment, 
etc.,  and  the  signing  of  her  name  thereto  and 
by  her  separate  acknowledgment  thereof,  is  con- 
stitutional, as  promoting  the  public  welfare  and 
protecting  the  wife  and  children  in  the  posses- 
sion of  the  home  and  its  furniture. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  §  5;   Dec.  Dig.  i8=>3.] 

4.  Constitutional  Law  «=a8&— Usuhy  €=»5 
—Regulation  —  Loans  —  Constitution- 
ALiir. 

Acts  84th  Leg.  c.  28,  f  13,  making  compro- 
mises for  usury  or  unlawful  interest  collected 
and  received  void,  thereby  giving  the  borrower 
or  debtor  a  remedy  to  recover  his  money  back 


if  the  broker  charges  more  than  the  law  allows, 
is  not  invalid  as  impairing  the  right  of  contract 
(Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  157;  Dec.  Dig.  <S=>89;  Usury, 
Dec.  Dig.  <e=»5.1 

5.  LioRNSES  C=>7— Loan  Bbokxb8— Bond. 

Acts  84th  Leg.  c.  28,  i  2,  providing  that 
those  engaging  in  the  business  of  loan  broken 
on  the  security  of  assignments  of  wages,  bills  of 
sale  of  household  furniture,  etc.,  to  give  bond 
In  the  sum  of  $5,000,  conditioned  to  faithfully 
comply  with  every  requirement  of  the  law  gov- 
erning such  business,  and  to  pay  to  all  persons 
dealing  with  them  any  judgment  obtained  against 
them,  did  not  impose  an  unreasonable  require- 
ment; nor  was  section  6,  requiring  each  loan 
broker  to  keep  a  set  of  books  recording  all  of 
his  transactions,  an  unreasonable  requirement 
[Ed.  Note. — For  other  cases,  see  Licraises, 
Cent  Dig.  §§  7-15,  19;   Dec.  Dig.  «=»7.] 

0.  Licenses  €=»7— Loan  Bbokebs— Poweb  of 

Attobnet— .Statute. 

Acts  34th  Leg.  c  28,  i  7,  which  provides 
that  each  loan  broker  before  engaging  in  busi- 
ness shall  file  with  the  county  clerk  an  irrevoca- 
ble power  of  attorney,  constituting  the  county 
judge  his  agent  and  attorney  in  fact  for  the  pur- 
pose of  accepting  service  for  him,  constrned  as 
limited  to  service  only  in  transactions  growing 
out  of  the  charging  and  collecting  of  unlawfnl 
interest  in  making  loans  and  taking  security, 
was  not  unconstitutional,  even  though  some  of 
the  causes  for  the  recovery  of  usurious  interest 
might  be  brought  before  such  county  judge. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent  Dig.  $§  7-15,  19;   Dec.  Dig.  «=»7.] 

7.  Licenses  €=>7  —  Loan  Bbokebs  —  Non- 
payment OF  Judgment  —  Suspension  of 
Rights— CoNBTiTUTioNALrrT. 

Acts  34th  Leg.  c.  28,  i  8,  providing  that 
if  any  judgment  obtained  upon  any  bond  given 
by  a  loan  broker  shall  remain  unpaid  for  60 
days,  the  license  to  engage  in  such  business  shall 
be  suspended  until  such  judgment  is  paid,  and 
providing  a  penalty  for  engaging  in  such  busi- 
ness during  the  time  the  law  has  suspended  the 
license,  was  within  the  legislative  authority. 

[Ed.    Note. — For    other   cases,    see    Licenses, 
Cent  Dig.  |§  7-15,  19 ;  Dec.  Dig.  <s=>7.] 

8.  Licenses  ©=»7— Loan  Bbokebs  —  Judg- 
ments-Collection against  Bond. 

Acts  34th  Leg.  c.  28,  providing  by  section  9 
that  any  judgment  obtained  against  a  loan  bro- 
ker should  be  collcSetible  out  of  the  bond  therein 
provided  for  conditioned  for  the  faithful  compli- 
ance with  all  the  requirements  of  the  law  gov- 
erning the  business,  construed  as  limited  to  judg- 
ments for  debts  incident  to  or  growing  out  of 
the  loan  brokerage  business,  was  valid. 

[Ed.    Note.— For   other    cases,    see    License 
Cent  Dig.  H  7-16,  19;  Dec.  Dig.  ®=»7.] 

9.  Statutes  «=»64— UNCONSTrrunoNAUTT  ra 
Part— Effect. 

Under  Acts  34th  Leg.  c  28,  regulating  loan 
brokers,  the  invalidity  of  section  9,  providing 
that  any  judgment  against  a  loan  broker  should 
be  collectible  out  of  the  bond  provided  in  the 
act  would  not  invalidate  the  whole  act,  where 
its  purpose  might  be  accomplished  by  making  the 
bond  hable  under  section  2  for  all  judgments 
obtained  because  of  a  violation  of  the  provisions 
of  the  law. 

[Ed.    Note.— For   other    cases,    see   Statutes, 
Cent  Dig.  H  58-66,  195;    Dec  Dig.  ®=>64.] 

On  Motion  for  Rehearing. 

10.  OoNsrrruTioNAL  Law  <=»70— Wisdom  or 
Law. 

The  Court  of  Criminal  Appeals,  in  deter- 
mining whether  the  statute  regulating  loan  bro- 
kers (Acts  S4th  I^eg.  c.  28),  by  requirmg  a  bond. 
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power  of  attorney,  annnal  occupation  tax,  etc., 
IS  conBtitutional,  has  nothing  to  do  with  the  ■wis- 
dom of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
I^w,  Cent  Dig.  H  12»-132,  137 ;  Dec  Dig.  «=> 
•0.J 

11.  Licenses  ®=>7  —  Loan  Baokkbs Va- 
lidity—Penai.tt. 

Acts  34th  Leg.  c.  28,  regnladng  loan  bro- 
kers by  reqmring  them  to  file  a  bond,  a  power 
of  attorney,  and  to  pay  an  adnual  license  tax, 
etc.,  is  not  void  because  it  provides  no  penalty 
for  Its  violation,  when  construed  with  section 
lO  thereof,  assessing  a  specific  penalty  against 
all  persons  engaging  in  the  licensed  occupation 
without  taking  out  a  license  under  the  law,  and 
in  view  of  the  usury  laws  requiring  the  receiver 
of  usury  to  pay  back  double  the  interest  so  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Licenses. 
Cent  Dig.  {§  7-16,  19;   Dec.  Dig.  «=>7.] 

12.  LicEHSEs  «=»7— Occupation— Loan  Bbo- 

lEJBII. 

Under  such  act  it  is  the  occupation  that  one 
pursues  that  is  licensed  and  taxed,  and  not  the 
mere  loaning  of  money  on  security,  and,  though 
one  making  an  occasional  loan  is  not  within 
Its  provisioiiB,  that  does  not  render  the  act  dis- 
criminatory. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15,  19;  Dec.  Dig.  «=>7.] 

13.  Ljcewbeb    «=»7— Loan    Bbokbbs  —  Stat- 

DTES. 

Acts  84th  Leg.  c.  28,  regulating  loan  bro- 
kers, and  by  section  13  declaring  that  all  com- 
promises for  usury  or  unlawful  interest  collect- 
ed and  received  shall  be  void,  is  not  contrary  to 
public  policy. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15,  19;  Dec.  D^.  <8=»7.] 

Davidson,  J.,  dissenting. 

Application  by  James  Hutsell  for  writ  of 
habeas  corpus.    Belator  remanded. 

Brooks  &  Worsham,  of  Dallas,  and  Cham- 
bers, Watson  &  Reyes,  of  San  Antonio,  for 
relator.  K.  C.  Barkley,  of  Houston,  and  C. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  [1,1]  Applicant  sued  out  a 
writ  of  habeas  corpus  alleging  that  complaint 
had  been  filed  against  him  charging  him  with 
violating  the  provisions  of  chapter  28  of  the 
Acts  of  the  Thirty-Fourth  Legislature,  de- 
flcnlng  and  regulating  "loan  brokers."  Rela- 
tor admits  he  has  violated  each  and  every 
provision  of  the  act,  but  contends  that  the 
law  is  unconstitutional,  and  he  therefore  is 
entitled  to  be  discharged.  Not  only  does  re- 
lator admit  that  he  has  violated  every  provi- 
sion of  the  act,  but  the  complaint  Is  so  drawn 
OS  to  necessarily  bring  In  review  each  section 
of  tbe  act  Section  1  provides: 
_  "A  loan  broker"  is  a  person,  firm  or  corpora- 
tion who  pursues  the  business  of  lending  money 
upon  interest  and  taking  as  security  for  the  pay- 
ment of  such  loan  and  interest  an  assignment  of 
wages,  or  an  assignment  of  wages  with  power  of 
attorney  to  collect  the  same  or  other  order  for 
anpaid  chattel  mortgage  or  bill  of  sale  upon 
booaehold  or  kitchen  furniture." 

It  la  insisted  that,  as  a  banker  or  other 
taaney  lender  who  does  not  pnrsue  the  busl- 
neea  of  taking  as  security  for  money  loaned 


an  assignment  of  wages  or  a  mortgage  upon 
household  and  kitchen  furniture  does  not 
come  within  tbe  provisions  of  the  law,  the 
provisions  of  the  law  do  not  bear  equally  up- 
on all  citizens ;  that  It  Is  a  capricious  clasA- 
flcatlon  and  unreasonable  regulation  of  those 
who  pursue  this  class  of  business.  We  are 
cited  to  the  case  of  Owens  v.  State,  53  Tex. 
Cr.  R.  105,  112  S.  W.  1075,  126  Am.  St  Rep. 
772,  as  sustaining  applicant's  contention.  In 
that  case  the  court  was  passing  on  a  statute 
which  levied  a  $5,000  occupation  tax  on  per- 
sons engaged  in  the  business  of  purchasing 
assignments  of  unearned  wages,  and  which 
act  exempted  from  the  provisions  of  the  law 
any  person  taking,  accepting,  or  procuring 
such  assignments  to  pay  or  secure  the  pur- 
chase price  of  the  necessaries  of  life,  the  pur- 
chase price  of  a  homestead,  or  improvements 
thereon,  or  any  other  article  necessary  to  the 
wage-earner  In  the  pursuit  of  his  employ- 
ment, or  the  payment  of  premiums  on  life  or 
accident  insurance,  etc.  This  act  was  held 
unconstitutional:  First,  because  It  did  not 
bear  equally  on  all,  because  of  the  above- 
recited  exemptions.  The  act  before  us  ex- 
empts no  person  from  the  operation  of  its 
provisions,  but  applies  to  all  who  engage  In 
the  line  of  business  defined.  Second,  it  was 
held  unconstitutional.  In  that  the  $5,000  tax 
was  prohibitive.  This  act  Is  not  prohibitive, 
for  It  levies  a  tax  of  $150  peT  annum  only, 
and.  If  this  Is  a  character  of  business  the  Leg- 
islature has  the  right  to  regulate,  certainly 
the  amount  of  the  tax  levied  would  not  ren- 
der the  act  void.  There  Is  no  evidence  offer- 
ed In  this  case  that  such  a  tax  would  be  pro- 
htbltive. 
In  the  Owens  Case,  supra.  It  Is  said: 

"The  Legislature  may  classify  the  subjects  of 
taxation,  and  these  classifications  may,  as  they 
will,  be  more  or  less  arbitrary;  but,  where  the 
classification  is  made,  aU  must  be  subjected  to 
the  payment  of  the  tax  imposed  who,  by  the 
existence  of  the  facts  upon  which  the  classifica- 
tion is  based,  fall  within  it  unless  exempted  un- 
der some  other  constitutional  provision. 

Tested  by  this  mle  of  law,  and  since  none 
doubt  Its  correctness,  the  act  under  consid- 
eration would  not  be  invalid.  All  persons, 
firms,  or  corporations  who  pursue  the  busi- 
ness defined  are  brought  within  Its  provi- 
sions; no  person  pursuing  that  business  is 
exempted  from  the  operation  of  the  law,  and 
none  who  do  not  follow  that  occupation  are 
required  to  pay  the  tax.  It  Is  levied  on  all 
who  pursue  that  Une  of  business.  While  a 
banker,  or  other  money  lender,  who  does  not 
follow  this  occupation  Is  not  liable  to  the 
tax,  the  very  moment  tbe  banker  or  any 
other  money  lender  does  engage  In  this  occu- 
pation he  becomes  subject  to  the  tax  and  all 
provisions  of  the  law.  We  do  not  thlnit  it  a 
capridous  classification;  for  it  selects  a  well- 
defined  class,  men  engaged  In  a  specific  char- 
acter of  business,  and  places  all  within  this 
class  under  the  operation  of  the  law. 

[3]  Our  laws  have  exempted  from  attach- 
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ment,  garnishment,  and  forced  sale  bonsehold 
and  kitchen  furniture,  current  wages,  and 
the  tools  of  one's  trade,  and  no  one  now 
questions  the  validity  of  such  laws.  They 
were  passed  to  protect  the  lat>orer  and  the 
families  of  the  citizenship  of  the  state,  that 
they  might  not  become  dependent  upon  the 
state.  To  go  one  step  further  and  say  that 
a  man  should  not  take  a  mortgage  on  wages 
and  household  and  kitchen  furniture  to  se- 
cure a  debt  due  him  without  the  husband  and 
wife  both  agree  thereto,  and  that  he  must 
give  bond,  if  such  a  lien  is  given,  that  the 
creditor  will  not  charge  a  greater  rate  of  in- 
terest than  that  fixed  by  law,  does  not  ren- 
der the  law  unconstltutioimL  But  it  is  in- 
sisted that  a  man  has  the  right  to  do  what  be 
pleases  with  that  which  belongs  to  him. 
This  is  true  unless  the  public  welfare  de- 
mands that  he  be  restricted  In  those  rights. 
A  man  purchases  him  a  farm,  and  then  mar- 
ries him  a  wife.  The  law  says  the  public 
welfare  demands  that  he  shall  not  be  permit- 
ted to  sell  this  homestead  without  the  con- 
sent of  his  wife;  that  neither  he  nor  the 
wife,  nor  both  combined,  shall  give  a  mortr 
gage  thereon.  It  is  his  property;  why  can- 
not he  sell  or  mortgage  it  at  will?  Because 
the  public  welfare  demands  that  be  shall 
not  be  permitted  to  do  so.  The  best  Interests 
of  society  require  that  he  give  up  this  much 
of  Ids  individual  rights.  And,  if  the  law 
can  say  that  he  cannot  sell  the  homestead 
without  the  consent  of  the  wUe,  and  cannot 
mortgage  it  even  with  her  consent,  certainly 
the  law  can  say  that  he  cannot  mortgage  the 
furniture  within  that  home  without  the  con- 
sent of  the  wife.  To  say  the  law  can  protect 
the  wife  and  children  in  the  possession  of 
the  home,  and  not  protect  them  in  the  posses- 
sion of  the  furniture  inside  of  the  home, 
would  be  an  absurdity.  And,  if  it  can  be 
said  that  he  cannot  mortgage  it  at  all.  It  can 
certainly  say  that  he  can  mortgage  it  only 
upon  the  conditions  named  in  the  law. 

[4]  The  contention  is  made  that  poor  men 
may  need  money  and  have  nothing  else  to 
give  a  lien  upon.  So  may  the  man  who  only 
owns  a  home.  There  is  nothing  that  is 
prohibitive  in  the  law ;  it  only  requires  that 
the  creditor  or  money  lender  shall  deal  fair- 
ly with  the  borrower,  and  charge  no  more 
interest  than  the  Constitution  and  laws  of 
this  state  permit  And  laws  which  have 
heretofore  been  held  valid  prohibit  him, 
without  the  provisions  of  this  statute,  from 
charging  more  than  the  law  permits,  and  this 
statute  only  gives  to  borrower  or  debtor  a 
remedy  whereby  he  can  recover  his  money 
back  provided  the  lender  does  charge  him 
more  than  the  law  allows.  The  "right  of 
contract"  was  Impaired,  if  impaired  at  all, 
in  providing  that  the  leader  should  not  be 
allowed  to  charge  more  than  10  per  cent,  in- 
terest on  the  ,money,  and',  if  be  did  so  charge 
and  collect,  even  though  the  borrower  had 
contracted  to  pay  it,  the  borrower  might 
collect  back  double  the  amount  so  paid.    And 


such  law  has  been  held  yaUd.  Taylor  v. 
Sturgis,  29  Tex.  Civ.  App.  270,  68  S.  W.  5.18. 

This  law  simply  provides  a  mode  of  col- 
lection. 

[5]  The  second  section,  which  provides  that 
before  engaging  in  such  business  one  most 
give  hood  in  the  sum  of  $5,000,  conditioned 
tfiat  he  will  faithfully  comply  with  each  and 
every  requirement  of  the  law  governing  sneh 
business,  and  will  pay  to  the  person  dealing 
with  such  loan  broker  any  Judgment  that 
may,  be  obtained  against  him,  is  not  an 
unreasonable  requirement,  and,  if  the  busi- 
ness is  such  a  business  as  may  be  regulated 
by  law,  the  Legislature  had  the  right  to 
provide  that  such  bond  should  be  given  as  in 
the  pawnbroker  statute,  the  liquor  licen.se 
statutes,  and  other  similar'  laws.  And  it  Is 
not  an  unreasonable  requirement  that  such 
broker  shall  ke^  a  set  of  books  in  which  all 
his  transactions  are  to  be  truly  recorded. 

[8]  The  section  of  the  law  which  requires 
that  each  loan  broker,  before  engaging  in 
such  business,  shall  file  with  the  county 
clerk  of  the' county  in  which  he  Is  engaged  in 
business,  an  Irrevocable  power  of  attorney, 
constituting  the  county  judge  his  agent  and 
attorney  In  fact,  for  the  purimse  of  accept- 
ing service  for  him,  or  being  served  with 
citation,  is  not  a  new  provision  of  law.  The 
law  makes  an  agent  of  a  railroad  company 
such  an  agent ;  the  statutes  require  foreign 
insurance  companies  to  file  such  power  of  at- 
torney, constituting  a  named  person  its  agent 
to  accept  service  of  citation,  or  person  upon 
whom  citation  may  be  served.  This  is  a 
condition  placed  by  law  upon  the  right  to  en- 
gage in  sach  business,  and  we  must  assume, 
in  the  absence  of  any  showing  to  the  con- 
trary, that  the  necessity  for  such  provision 
existed;  otherwise  the  Legislature  would  not 
have  so  provided.  Foreign  companies  or 
nonresident  persons  may  be  engaged  in  this 
character  of  business  in  this  state,  and  the 
Legislature  deemed  it  absolutely  essential 
to  the  proper  enforcement  of  the  law.  At 
least,  in  the  absence  of  any  showing  to  the 
contrary,  we  must  presume  there  existed  a 
necessity  therefor,  or  the  Legislature  would 
not  have  so  provided. 

The  contention  that  the  law  should  have 
selected  some  other  person  than  the  county 
Judge  is  one  addressed  to  the  wisdom  of  the 
Legislature,  and  does  not  affect  the  consti- 
tutionality of  the  law.  The  fact  that  some 
of  the  cases  for  recovery  of  usurious  Interest 
may  be  brought  in  the  county  court  does  not 
render  the  law  invalid,  even  though  the 
county  Judge  should  be  held  disqualified  to 
try  the  cause  by  reason  of  his  agency  to  have 
citations  served  on  him.  The  question  of 
whether  or  not  he  would  be  disqualified  does 
not  arise  in  this  case ;  therefore  we  do  not 
pass  on  that  question,  but  only  the  question, 
if  it  should  be  held  that  it  did  disquaUfy  blm. 
this  would  not  render  the  law  Invalid.  There 
are  a  number  of  Instances  in  which  trlA' 
Judges  are  disqualified,  and  ample  provlsloa 
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Is  made  by  the  law  to  select  a  special  Judge 
In  such  Instances. 

[7]  Section  8  provides  that.  If  any  Judg- 
ment obtained  upon  any  bond  given  by  a 
loan  broker  shall  remain  unpaid  for  60  days, 
the  license  to  engage  in  such  business  shall 
be  suspended  until  such  Judgment  is  paid. 
Again,  we  think  the  Legislature  had  the  au- 
thority and  power  to  place  such  restriction 
In  Issuing  the  license.  The  absolute  forfei- 
ture of  license  has  been  sustained  in  this 
state.  And,  if  the  Legislature  has  the  right 
to  declare  a  forfeiture  of  the  rights  under 
the  license,  certainly  it  had  authority  and 
the  right  to  declare  a  suspension  of  the  li- 
cense and  say  that  any  one  who  continued 
to  pursue  the  business  during  the  suspension 
of  the  license  should  be  guilty  of  a  misde- 
meanor, and  punished  by  a  fine  for  each  and 
every  day  the  broker  should  engage  in  such 
business  during  the  time  the  law  declares 
his  license  shall  be  suspended,  and  this  sec- 
tion cannot  be  construed  to  be  imprisonment 
for  debt  The  law  does  not  pretend  to  say 
he  shall  be  imprisoned  if  he  never  pays  his 
debt;  it  simply  says,  if  he  does  not  pay  a 
Judgment  obtained  under  the  law,  his  right 
to  continue  in  the  business  shall  be  suspend- 
ed, and  he  shall  not  engage  in  such  occupa- 
tion during  the  time  bis  license  is  suspend- 
ed, and  provides  a  penalty,  not  for  failing 
to  pay  tbe  debt,  but  engaging  In  the  business 
of  loan  broker  during  the  time  the  law  has 
suspended  its  license  to  engage  in  such  busi- 
ness. If  he  does  not  mgage  in  the  business 
while  the  license  Is  suspended,  he  cannot  un- 
der the  law  be  imprisoned  if  be  never  pays 
tbe  Judgment  and  debt. 

[8, 1]  Section  9  of  tbe  law,  which  provides 
that  "any  Judgment  obtained  by  any  person 
against  a  loan  broker  under  these  articles  or 
tinder  the  laws  of  the  state  of  Texas,  shall 
be  collectible  out  of  the  bond  herein  provid- 
ed for,"  cannot  and  should  not  be  construed 
to  mean  that  a  Judgment  for  debt  not  in- 
cident to  nor  growing  out  of  the  loan  broker- 
age business  may  be  collected  out  of  the 
bond.  If  such  construction  should  be  placed 
tbereon,  then  we  think  this  provision  would 
be  invalid,  but  the  invalidity  of  such  provi- 
sion would  not  invalidate  tbe  entire  act  The 
proper  construction  of  this  section  is  made 
plain  by  the  conditions  of  the  bond  required 
to  be  given,  which  provides  simply  that  tbe 
bond  shall  be  conditioned  for  the  faithful 
compliance  with  each  and  every  requirement 
of  the  law  governing  the  business  defined  in 
tbe  act  The  only  legitimate  construction  to 
be  placed  on  the  language  of  section  9  is  that 
tbe  Judgments  obtained  under  this  law,  or 
any  other  law  governing  loan  brokers,  as  de- 
fined In  this  act,  which  have  heretofore  or 
may  hereafter  be  passed  by  the  Legislature, 
fSball  be  collectible  out  of  the  bond  given. 
And,  as  said,  if  section  9  should  be  held  in- 
valid, because  of  doubt  as  to  the  meaning  of 
the  words  employed,  the  object  and  purpose 


of  the  law  is  made  plain  by  the  other  provi- 
sions of  the  act,  and  can  be  accomplished 
thereunder,  and  the  bond  would  be  liable  un- 
der section  2  for  all  Judgments  obtained  be- 
cause of  a  violation  of  the  provisions  of  the 
law,  and  the  act  should  be  held  valid. 

We  have  not  discussed  the  law  by  sections, 
but  in  the  opinion  have  passed  on  every  ques- 
tion raised  by  relator,  and  we  are  of  the 
opinion  the  law  is  in  violation  of  no  provi- 
sion of  the  Constitution. 

The  relator  Is  remanded. 

DAVIDSON,  J.  (dissenting).  I  deem  it  not 
necessary  to  write.  I  am  persuaded  the  case 
on  the  law  should  have  been  reversed.  I 
further  believe  some  of  the  provisions  clear- 
ly invalid  and  unconstitutional. 

On  Motion  for  Rehearing. 

HABPER,  J.  Relator  has  filed  a  motion 
for  rehearing  in  this  cause,  and  a  very  able 
argument  in  supi>ort  of  it  It  has  been  pend- 
ing for  some  time,  and  we  bav^  during  that 
time  given  the  propositions-  most  careful 
thought  and  study,  and  we  are  frank  to  say 
that  the  one  first  presented  was  not  to  us  en- 
tirely free  from  difficulty,  but,  after  reading 
the  decisions  of  the  various  states  of  the  Un- 
ion, and  the  decisions  of  the  Supreme  Court 
of  the  United  States,  we  have  come  to  the 
conclusion  that,  when  a  citizen,  like  a  cor- 
poration, comes  to  the  government  and  asks 
a  privilege  or  license  to  engage  In  any  given 
character  of  business  that  is  subject  to  police 
power  of  the  state,  the  state  has  a  right  to 
annex  to  the  privilege  or  license  in  granting 
it  any  reasonable  regulation  it  deems  neces- 
sary to  attain  the  purpose  and  object  of  the 
law.  One  of  the  purposes  and  objects  of  this 
law  la  to  prevent  those  who  are  engaged  in 
the  business  or  occupation  of  lending  money 
oa  household  goods  or  upon  assignment  of 
wages  of  wage-earners  to  charge  a  greater 
rate  of  interest  on  such  loan  than  that  au- 
thorized by  law,  and.  If  they  do,  to  provide 
a  ready  means  whereby  the  penalty  pre- 
scribed by  law  may  be  readily  enforced. 

[10]  Relator  speaks  feelingly  of  the  man 
who  has  nothing  but  his  wages  or  household 
goods  to  give  as  security  for  a  loan,  and  that 
it  is  not  right  to  deprive  him  of  tbe  privilege 
of  mortgaging  such  property,  if  necessity  re- 
quires or  he  desires  to  do  so.  With  the  wis- 
dom of  the  law  this  court  has  not  and  cannot 
sit  in  Judgment  This  power  is  not  confided 
to  us,  but  the  sole  question  w'e  have  to  pass 
on  is:  Is  the  law  violative  of  any  provision 
of  the  federal  or  state  Constitution?  Texas 
was  the  pioneer  state  in  exempting  the  home- 
stead from  execution  and  forced  sale,  and  at 
the  same  time  provided  in  the  Constitution 
that  no  mortgage  lien  could  be  created  there- 
on, even  with  the  consent  of  the  wife.  If 
such  provisions  of  law  were  violative  of  the 
federal  Constitution,  then  this  clause  of  our 
state  Constitution  would  be  void;    but  not 
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so,  It  has  been  sastalned  In  all  the  courts 
of  the  land  where  the  question  was  raised. 
And,  It  the  people  had  the  authority  and 
power  to  place  that  provision  In  the  Consti- 
tution, then  they,  acting  through  their  chosen 
representatives,  have  the  same  power  to  so 
enact  in  regard  to  other  species  of  property 
whenever  they  deem  the  public  welfare  de- 
mands It,  if  there  is  no  inhibition  in  the  state 
Constitution.  It  is  the  people  of  the  state  so 
enacting,  and.  If  the  law  Is  unwise  and  it 
works  unnecessary  hardships  on  the  poor  and 
friendless,  we  have  that  faith  in  the  ultimate 
Judgment  of  the  citizenship  of  the  state  that 
it  will  not  long  remain  the  law.  But,  be  that 
as  It  may,  It  Is  not  a  question  of  whether  or 
not  the  law  Is  wise  or  unwise;  all  we  can  do 
is  to  see  whether  or  not  It  Intrenches  upon 
any  right  re-served  to  the  citizenship  as  a 
whole  or  any  individual  citizen,  and  we  shall 
discuss  the  law  from  that  standpoint,  and 
that  alone,  and  will  not  diverge  into  other 
fields. 

The  first  contention  of  relator  Is  that  we 
erred  in  holding  that  the  state  had  the  au- 
thority and  power  to  provide,  as  condition 
prerequisite  to  Issuing  one  a  license  to  en- 
gage in  this  business,  that  the  licensee  shall 
file  a  power  of  attorney,  appointing  the 
county  Judge  of  the  county  In  which  such 
license  Is  sought  to  be  obtained  his  agent  up- 
on whom  service  of  citation  may  be  had  for 
any  suit  growing  out  of  the  loan  brokerage 
business  as  defined  by  this  law.  And  we  will 
say  that  relator  desires  ns  to  correct  the  Im- 
pression, If  such  was  made  by  the  original 
opinion,  that  he  contended  that  the  law 
was  void  by  reason  of  It  selecting  the  county 
judge  as  such  agent  to  be  appointed.  Rela- 
tor concedes  that.  If  the  Legislature  had  the 
authority  to  require  the  selection  of  an 
agent  upon  whom  process  might  be  had,  the 
law  could  select  the  county  judge.  HIa  con- 
tention Is  that  no  authority  existed  to  re- 
quire the  naming  of  an  agent  for  the  pur^ 
pose  named,  and  he  ably  presents  this  ques- 
tion. One  of  the  most  and  oftenest  quoted 
opinions  on  this  subject  Is  that  of  Pennoyer 
v.  Neff,  95  U.  S.  714,  24  L.  Ed.  566,  and  in 
that  opinion  the  Supreme  Court  of  the  Unit- 
ed States  says: 

"Neither  do  we  mean  to  assert  that  a  state 
may  not  reqnire  a  nonresident  entering  into  a 
paTtnership  or  associatioD  within  its  limits,  or 
making  contracts  enforceable  there,  to  appoint 
an  agent  or  representative  in  the  state  to  re- 
reive  service  of  process  and  notice  in  lefcal  pro- 
ceedings instituted  with  respect  to  such  part- 
nership, assoc^tion,  or  contracts,  or  to  designate 
a  place  where  such  service  may  be  made  and 
notice  given,  and  provide,  upon  their  failure,  to 
make  such  appointment  or  to  designate  such 
place  that  service  may  be  made  upon  a  public 
officer  designated  for  that  purpose,  or  in  some 
other  prescribed  way,  and  that  judgment  render- 
ed upon  such  service  may  not  be  binding  upon 
the  nonresidents  both  within  and  withont  the 
state.  As  was  said  by  the  Court  of  Exchequer 
in  Vallee  v.  Dumergue,  4  Exch.  290:  *It  is  not 
contrary  to  natural  justice  that  a  man  who  has 
agreed  to  receive  a  particular  mode  of  notifica- 
tion of  legal  proce<!din8B  should  be  bound  by  a 


judgment  in  which  that  particular  mode  of  noti- 
fication has  been  followed,  even  though  he  may 
not  have  actual  notice  of  them.'  Sec,  also,  Ins. 
Co.  V.  French,  supra  [18  How.  404,  15  L.  Ed. 
4.51],  and  Gillespie  v.  Insurance  Co.,  12  Gray 
[78  Mass.]  201  [71  Am.  Dec.  743].  Nor  do  we 
doubt  that  a  state,  on  creating  corporations  or 
other  institutions  for  pecuniary  or  charitable 
purposes,  may  provide  a  mode  in  which  their 
conduct  may  be  investigated,  their  obligations 
enforced,  or  their  charters  revoked,  which  shall 
require  other  than  personal  service  upon  their 
officers  or  members.  Parties  becoming  members 
of  such  corporations  or  institutions  would  hold 
their  interest  subject  to  the  conditions  prescribed 
by  law.    Copin  v.  Adamson,  L.  IL  9  Ex.  345." 

And  in  Wilson  t.  Seligman,  144  U.  S.  42, 12 
Sup.  Ct  541,  36  li.  Ed.  339,  the  Supreme 
Court  of  the  United  States  holds : 

"It  may  be  admitted  that  any  state  may  by 
its  laws  require,  as  a  condition  precedent  to  tiie 
right  of  a  corporation  to  be  orf^anized  or  to 
transact  business  within  its  territory,  that  it 
shall  appoint  an  agent  there  on  whom  process 
may  be  served,  or  even  that  every  stockholder  in 
the  corporation  shall  apprint  an  agent  upon 
(vhom,  or  designate  a  domicile  at  which,  swioe 
may  be  made  within  the  state,  and  that,  upon 
his  failure  to  make  such  appointment  or  designa- 
tion, the  service  may  be  made  upon  a  certain 
public  officer,  and  that  judgment  rendered 
against  the  corporation  after  such  service  shall 
bind  the  stodcholders,  whether  within  or  with- 
out the  state.  In  such  cases  the  service  is  held 
binding  because  the  corporation,  or  the  stock- 
holders, or  both,  as  the  case  may  be,  must  be 
taken  to  have  consented  that  such  service  within 
the  state  shall  be  sufficient  and  binding;  and 
no  individual  is  lx>und  by  the  proceedings  who  is 
not  a  stockholder.  Lafayette  Ins.  Co.  v.  E'rencb, 
59  U.  S.  (18  How.)  404, 15  L.  Ed.  451;  Ez  parte 
SchoUenberger,  96  U.  S.  369,  24  L.  Ed.  853; 
Pennoyer  v.  Neff,  95  U.  S.  714,  736,  24  L.  Ed. 
565,  578;  Vallee  v.  Dumergue,  4  Exch.  290, 
303 ;  Copin  t.  Adamson,  L.  R.  9  Exch.  345,  355, 
356,  and  L.  R.  1  Exch.  Div.  17." 

It  is  thus  seen  that  the  United  States  Su- 
preme Court  holds  that  waxii  provisions  of 
law  may  be  applicable  to  an  Individual  as 
well  as  to  corporations  who  seek  a  privi- 
lege or  license  from  a  stata  If  the  loan 
brokerage,  as  defined,  was  not  of  a  charac- 
ter of  business  the  state  had  the  right  to 
regulate  and  control,  a  different  qnestloa 
would  be  presented,  but,  inasmuch  as  It  Is 
such  a  business,  the  state  has  the  rl^t  to 
prescribe  that  no  one  engaged  in  it  shall 
charge  a  greater  rate  of  interest  than  that 
authorized  by  the  laws  of  the  state,  and 
prescribe  means  to  prevent  one  from  charg- 
ing such  excess  rate,  and.  If  they  do,  to  pro- 
vide means  whereby  the  penalties  prescribed 
by  law  may  be  enforced,  then  the  state  haa 
the  right  to  prescribe  as  a  prerequisite  to 
issuing  one  license  to  engage  In  aucb.  busi- 
ness that  he  shall  name  an  agent  upon  whom 
service  can  be  had  when  the  penalties  fixed 
by  the  law  of  the  state  are  sought  to  be  en- 
forced, if  the  laws  pertaining  to  such  busi- 
ness are  violated  by  the  person  to  whom  li- 
cense Is  issued. 

Relator  contends  that,  even  If  the  state 
had  the  right  to  require  that  an  agent  be  des- 
ignated upon  whom  service  could  be  had  in 
case  he  violated  the  law,  the  state  bad  no 
right  to  require  that  he  give  a  |5,000  bond. 
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"conditioned  that  he  will  faithfully  comply 
with  each  and  every  requirement  of  the  law 
governing  the  loan  brokerage  business,  as 
defined,  and  will  pay  to  any  person  dealing 
with  such  loan  broker  any  Judgment  that 
may  be  obtained  against  him" ;  that  bond  in 
sucli  sum  is  prohibitive,  and  without  proof 
we  ought  to  take  Judicial  notice  that  no  per- 
son can  give  bond  In.  such  sum.  The  writer 
feels  that  the  courts  have  no  Judicial  knowl- 
edge on  this  question,  and,  if  we  had  per- 
sonal knowledge,  we  would  not  be  authorized 
to  take  into  consideration  In  passing  on  this 
question.  We  do  not  know  the  volume  of 
business  done  by  those  engaged  tn  the  loan 
brokerage  business,  nor  the  profits  arising 
from  sudi  business.  We  do  not  know  wheth- 
er this  bond  is  excessive  or  not.  We  do 
know  it  is  in  no  greater  amount  than  the 
bond  required  of  retail  dealers  in  spirituous 
liquors,  and  that  bond  is  conditioned,  as  is 
this  one,  that  the  licensee  wUl  obey  the  law 
governing  such  business,  and  will  pay  penal- 
ties to  any  person  snfFertng  by  reason  of  the 
licensee  not  observing  the  law  governing  his 
business.  And  such  law  has  been  upheld  by 
our  courts  in  numerous  Instances.  We  do 
know  that  retail  dealers  readily  give  such 
bonds,  and  it  seems  to  us  that,  If  they  can 
do  BO,  with  the  environments  thrown  about 
them,  then  certainly  a  loan  broker  under  this 
statute  can  do  so,  if  he  has  so  lived  as  to 
liave  the  reputation  of  being  a  law-abiding 
cltl7.en,  and,  if  not,  this  law  or  any  other 
law  does  not  contemplate  the  licensing  of 
any  person  to  engage  in  any  character  of 
business  who  is  a  crimlntd,  or  continuous 
violator  of  the  laws  of  this  state.  Such  laws 
are  In  force  in  many  states,  not  only  with 
reference  to  liquor  dealers,  but  also  In  ref- 
erence to  persons  engaged  in  the  business  of 
pawnbroker,  and  they  have  uniformly  been 
upheld  in  the  various  states  of  the  Union. 
We  all  know  that  bonds  of  this  character  are 
to  a  large  extent  now  made  by  indemnity  or 
sarety  companies,  and  in  this  record  there  Is 
no  evidence  of  what  their  fees  would  be  for 
becoming  surety  on  suCh  bond,  and  no  evi- 
dence that  the  average  profits  on  business  of 
this  character  would  not  Justify  the  paying 
of  such  fees.  Then  it  authorizes  the  giving 
of  a  personal  bond. 

The  contention  of  relator  "that  the  bond 
given  shall  by  its  terms  and  recitals  pro- 
Tide  that  it  shall  continue  and  remain  In 
force  and  elfect  so  long  as  such  loan  broker 
continues  to  do  business  in  this  state,  tlukt 
it  is  like  a  mighty  river,  going  on  forever," 
is  not  sustained  by  the  statute  In  question. 
It  provides  that  a  new  bond  shall  be  given 
annually,  so  that  the  bond  given  in  any  one 
year  will  be  held  to  be  responsible  only  for 
violations  of  the  law  and  penalties  incurred 
during  the  year  in  which  it  was  given  to  cov- 
er alone,  and  by  provisions  of  law  it  expires 
at  the  end  of  the  year,  and  is  liable  for  no 
transactions  occurring  after  that  tlm&    We 


have  provisions  fixing  the  time  In  which 
suits  may  be  brought  upon  this  bond,  as  we 
have  In  case  of  the  liquor  dealer  and  pawn- 
broker bonds,  and  its  provisions  are  no  more 
onerous  than  are  the  bonds  in  those  in- 
stances. 

[11]  It  is  contended  the  law  is  void  be- 
cause It  levies  no  penalty  for  its  violation. 
If  that  was  the  correct  construction  of  the 
law,  we  are  satisfied  relator  would  not  take 
the  time  nor  trouble  to  contest  its  valuUty. 
Our  laws  provide.  If  one  lending  money  shall 
charge  and  collect  a  greater  rate  of  Interest 
than  that  fixed  by  law,  he  may  be  required 
to  pay  back  double  the  interest  so  collected. 
This  is  the  penalty  prescribed  by  law,  and 
for  whidi  the  bond  given  will  be  liable,  and 
it  is  because  of  this  penalty  and  liability  re- 
lator contends  the  bond  wlU  be  so  difficult  to 
give.  We  must  always  view  laws  dealing 
with  a  given  subject  In  their  entirety,  and 
not  take  one  separate  provision  and  construe 
it  alone.  Lewis'  Sutherland,  Statutory  Con- 
strucUou,  |§  443  to  449.  But,  in  addition 
to  this,  in  section  10  a  specific  penalty  Is  as- 
sessed against  all  persons  who  engage  In  the 
occupation  licensed  without  first  tailing  out 
a  license  under  the  law. 

[12]  It  is  also  contended  that  the  law  is 
discriminatory,  in  that  it  does  not  bear 
equally  on  aU  who  may  engage  In  this  cliar- 
acter  of  occupation.  We  think  relator  Is 
wrong  In  seeking  to  place  such  construction 
on  the  law.  He  admits  that  the  act  in  ques- 
tion. In  and  of  itself,  does  not  do  so,  but  his 
contention  is  that  other  provisions  of  law  nec- 
essarily so  result)  If  the  law  does  not  bear 
equally  on  all  who  engage  In  the  given  oc- 
cupation, we  would  readily  concede  that  It 
is  invalid,  but  the  illustrations  dted  by  re- 
lator do  not  bear  out  his  contention.  It  should 
be  remembered  that  it  is  a  given  occupation 
that  la  taxed,  pursuing  a  certain  line  of 
business,  and  we  think  all  who  pursue  that 
occupation  will  be  liable  for  the  tax.  It  is 
true  that  a  lawyer,  as  dted  by  relator,  might 
occasionally  take  such  a  lien  to  secure  his 
fee,  and  it  would  not  render  him  liable  for 
the  tax,  nor  that  some  person  who  might  sell 
another  furniture  would  retain  a  lien  to  se- 
cure the  payment  of  the  purchase  price 
would  not  be  rendered  liable  for  the  tax. 
But  neither  of  them  would  be  engaged  In  the. 
business  and  occupation  of  "lending  xuouey 
upon  Interest"  It  Is  the  occupation  that  one 
pursues  that  is  licensed  and  taxed,  and  this 
term  has  a  well-defined  meaning  under  our 
law  and  the  decisions  of  this  court.  Tarde 
V.  Benseman,  31  Tex.  282;  Standford  v. 
State,  16  Tex.  App.  332 ;  WUUama  v.  State, 
23  Tex.  App.  500,  5  S.  W.  136. 

[13]  Relator  next  contends  that  the  pro- 
visions of  the  law  are  violative  of  "the  laws 
of  both  God  and  man,"  in  that  it  provides 
"all  compromises  for  usury  or  unlawful  in- 
terest collected  and  received  are  contrary  to 
public  policy,  and  shall  be  vrtds"  Why  th«» 
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prohibition  of  a  compromise  of  the  penalty 
prescribed  by  law  for  doing  this  unlawful  act 
Is  any  more  violative  of  law  than  the  pro- 
hibition of  compromises  of  other  unlawful 
acts  we  are  unable  to  discern.  Article  422 
of  the  Code,  and  Shrlver  v.  McCann  (Civ. 
App.)  155  S.  W.  317,  The  law  has  fixed  the 
penalty  for  charging  unlawful  interest,  and 
certainly  It  can  say  that  no  citizen  shall 
have  authority  to  nullify  this  law  as  a  mat- 
ter of  public  policy. 

We  want  to  also  say  in  behalf  of  relator 
that  he  did  not  contend  that  the  provisions 
of  this  law  could  be  construed  into  Imprison- 
ment for  debt,  and,  if  the  original  opinion 
gave  such  an  impression,  we  readily  make 
the  correction  at  his  request.  His  contention 
is  that  it  is  an  effort  to  make  the  loan  bro- 
ker pay  his  debts,  which  provision  of  law  is 
applied  to  no  other  citizen,  and,  if  it  were, 
}t  would  likely  bankrupt  many  who  are  now 
engaged  in  legitimate  business.  If  a  man 
violates  many  of  the  laws  of  the  state  in 
which  a  pecuniary  penalty  Is  assessed,  he  is 
taken  bodily  and  imprisoned  in  Jail,  and 
held  until  the  penalty  is  paid,  or  he  has 
served  out  the  time  either  in  Jail  or  upon 
public  works  at  so  much  per  day.  This  was 
not  to  make  him  pay  the  debt,  but  to  respect 
and  observe  the  law.  So  in  this  instance  the 
law  simply  prescribes  that.  If  a  man  engages 
in  the  loan  brokerage  business  as  defined, 
does  not  pay  the  penalties  prescribed  by  law 
for  charging  unlawful  interest,  if  he  does  do 
so,  such  person  shall  no  longer  be  author- 
ized under  the  law  to  engage  in  such  busi- 
ness. It  susi)ends  his  license  to  engage  in 
business  until  he  has  paid  the  penalty  the 
law  prescribes  If  he  diarges  unlawful  inter- 
est, and  such  fact  established  In  a  court  of 
law.  Notliing  more,  and  even  absolute  for- 
feitures under  such  circumstances  have  been 
sustained. 

While  perhaps  we  have  not  discussed  ev- 
ery question  presented  In  the  motion  and 
argument  for  a  rehearing,  yet  we  have  done 
so  either  in  this  order  or  in  the  original 
opinion,  and,  in  our  opinion,  on  the  face  of 
the  law,  without  any  facts  surrounding  the 
business  before  us,  we  do  not  think  it  vio- 
lative of  any  provision  of  the  Constitution, 
with  the  statement  that  under  the  provi- 
sions of  the  law  the  loan  broker  under  his 
bond  would  be  liable  on  his  bond  for  no 
amount  other  than  the  penalties  fixed  for  the 


charging  and  collecting  of  unlawful  interest, 
and  suit  could  not  be  maintained  by  service 
upon  the  county  judge-  for  any  other  trans- 
action than  that  growing  out  of  charging  and 
collecting  unlawful  interest  In  making  loans 
and  taking  security  for  the  payment  of  such 
loans  and  Interest  on  assignment  of  wages 
and  powers  of  attorney  to  collect  same  or 
other  order  for  unpaid  chattel  mortgage  or 
bill  of  sale  upon  bousehbld  and  kitchen  fur- 
niture. 
The  motion  for  rehearing  is  overruled. 

DAVIDSON,  J.,  dissents. 


BEAKBS  T.  STATE.     (So.  8829.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1&16.) 

iNDicTuEirr  ANO  iNroBUATioir  «=a>5— Ooumrr 

COOBT— NeOI»8ITY   of  iNrOBMATXON. 

A  convictioa  in  the  county  court  upon  a 
complaint  only,  where  the  defendant  did  not 
waive  the  filing  of  an  information  but  objected 
to  trial  on  the  complaint,  oonld  not  be  sustained. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  28;    Dec.  Dig. 

$=95.] 

Appeal  from  Wharton  County  Court;  W. 
G.  Davis,  Judge. 

Abe  Beakes  was  convicted  of  adultery,  and 
he  aK>eal8.    Bevetaed,  and  cause  remanded. 

O.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  adultery,  and  assessed  the  lowest 
punishment  therefor.' 

The  trial  was  had  In  the  county  court  upon 
a  complaint  only.  No  information  was  filed. 
Appellant  In  the  court  below  objected  to  this, 
and  preserved  a  bill  of  exceptions  to  the  fact 
that  he  was  tried  without  any  information 
filed  against  him,  and  only  on  the  complaint. 
No  question  of  waiver  of  an  information  is 
raised.  In  fact,  the  reverse  of  this  is  true. 
He  did  not  waive  it,  but  expressly  sought  to 
prevent  a  trial  without  it.  Dnder  such  cir- 
cumstances his  conviction  cannot  be  sustain- 
ed. Ethrldge  v.  State,  172  S.  W.  786,  and. 
also,  Id.,  172  S.  W.  784. 

The  Judgment  is  reversed,  and  the  canae 
remanded. 

DAVIDSON,  J.,  absent 
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HOEXINGSWORTH  r.  STATE.    (No.  3614.) 

(Conrt  of  Criminal  Appeals  of  Texas.    June  18, 

1915.     On  Monon  for  Rehearing, 

Jan.  12,  1916.) 

1.  Witnesses  ®=»380— Impeachment  ot  Wit- 
:«E88— Evidence. 

Where,  in  a  prosecution  for  incest,  the  fe- 
male informed  the  grand  jury  that  accused  had 
never  had  intercourse  with  her,  and  subsequent- 
ly revealed  the  name  of  the  alleged  father  of  her 
child,  the  state,  having  placed  her  on  the  stand 
and  elicited  testimony  tending  to  show  that  ac- 
cused was  the  only  male  having  access  to  her, 
could  not,  the  female  having  testified  on  cross- 
examination  that  accused  had  never  had  inter- 
course with  her,  introduce  a  copy  of  a  letter, 
written  by  the  female,  charging  accused  with  be- 
ing the  father  of  her  child,  in  impeachment. 

[Ed.  Note.— Fop  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1210-1219;  Dec.  Dig.  ie=>380.] 

2.  Cbiminal  Law  €=s>400  —  Evidence  —  Let- 

TEBS  OF  PbOSECUTBIX. 

Such  letter  is  not  admissible  as  original  evi- 
dence. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  879-^86,  120&-1210;  Dec. 
Dig.  «=>400.]  , 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Coryell  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Alfred  Holllngsworth  was  convicted  of  In- 
cest, and  be  appeals.  Reversed  and  re- 
manded. 

Briefs  of  appellant  on  motion  for  rehear- 
ing, published  in  response  to  direction  of 
Judge  Harper  contained  in  his  opinion: 

Preliminary  Statement  of  Facts. 

Aside  from  certain  letters  and  correspondence 
hereinafter  to  be  referred  to,  the  incriminating 
evidence  is  confined  within  a  brief  compass.  It 
was  shown,  among  other  things:  That  the  prose- 
cutrix, Cassie  Dunn,  lived  at  the  residence  of  the 
appellant  with  her  sister  Fannie,  and  appellant's 
mother,  who  was  an  aged  woman.  That  Cassie 
iJunn  had  practically  no  company  and  went  out 
in  a  social  way  but  very  little.  That  appel- 
lant had  an  opportunity  to  have  committed  the 
offense,  and  probably  the  best  opportunity  of 
any  one  else,  does  not  appear  a  matter  of  doubt 
under  the  evidence.  It  wns  also  shown  on  the 
trial  that  some  time  in  1912  one  Kby  Holllngs- 
worth, a  cousin  of  the  appellant,  saw  Cassie 
Dunn  very  early  one  morning  sitting  on  the  ap- 
pellant's knee.  This  witness  said  that  at  the 
time  he  did  not  think  anything  unusual  about 
this  occurrence  or  attach  any  importance  to  it, 
but  that,  in  the  light  of  the  charge  against  the 
appellant  and  Cassie's  pregnancy.  It  afterward 
looked  to  him  to  be  somewhat  unusual.  It  was 
also  shown  by  the  testimony  of  one  Oscar  Easter 
that  in  the  spring  of  1914  he  saw  appellant  and 
Cassie  Dunn  whUe  engaged  in  an  act  of  carnal 
intercourse.  This  was  the  evidence  offered  by 
the  state  and  all  the  evidence  offered  by  the 
state,  except  the  letters  and  statements  to  be 
hereafter  referred  to. 

Some  of  these  statements,  as,  for  instance,  the 
statements  of  Cassie  Dunn  before  the  grand  ju- 
ry, were,  if  admissible  at  all,  admissible  only  for 
the  purpose  of  contradicting  Cassie,  and  were 
not  admissible  as  primary  evidence  of  appellant's 
suilt.  We  shall  undertake  hereafter  to  demon- 
strate that  sundry  of  the  letters  introduced  in 
the  evidence  were  wholly  inadmissible,  and  that 
this  was  particularly  true  in  respect  to  the 
purported  letters  of  Cassie  Dunn  to  appellant, 
in  which,  in  substance,  she  ascribes  the  paterni- 


ty of  her  child  to  him.  Except  for  such  letters, 
in  view  of  the  probable  untruth  of  Easter's 
statements,  it  is  inconceivable  that  any  jury 
could  or  would  have  convicted  appellant. 

The  offense  charged  was  in  terms  denied  by  the 
prosecuting  witness,  Cassie  Dunn,  and  by  appel- 
lant, and  strong  evidence  in  other  respects  of 
appellant's  innocence  was  shown  on  the  trial. 
N^or  should  it  be  forgotten  that  appellant  was  a 
man  59  years  old,  that  his  wife  had  been  dead 
for  something  like  20  years,  and  that  his  reputa- 
tion was  beyond  question  for  chastity,  for  hon- 
esty, and  fair  dealing  and  as  a  truthful  man. 
After  the  death  of  his  wife,  he  remained  true  to 
her  memory  and  never  went  to  see  any  other 
woman,  but  sought  to  raise  up  the  family  born 
to  them,  and  was,  in  every  respect,  above  sus- 
picion until  the  conspiracy  in  this  case  was  filed 
to  exact  money  from  him  and.  failing  to  receive 
this,  to  send  him  to  the  penitentiary. 

The  able  opinion  ot  the  learned  Presiding 
Judge  contains  intrinsic  evidence,  to  our  mind, 
that  it  was  to  some  extent  based  on  the  unau- 
thorized and  untrue  statements  in  the  explana- 
tion of  the  trial  court  to  sundry  bills  of  excep- 
tions, wherein  the  trial  court,  without  any  evi- 
dence to  sustain  it,  finds  a  conspiracy  between 
Cassie  Dunn  and  appellant. 

We  shall  not  undertake  in  this  argument  to 
discuss  all  the  errors  assigned,  nor  to  make 
any  reference  to  all  the  matters  discussed  in  the 
court's  opinion.  We  shall  confine  our  argument 
to  the  presentation  of  only  three  or  four  ques- 
tions, in  the  certain  conviction  that  a  careful  ex- 
amination, in  the  light  of  the  authorities,  must 
convince  the  court  that  a  cruel  injustice  has 
been  done  this  man,  and  that  reason,  law,  and 
justice  all  demand  that  a  rehearing  should  be 
granted  in  this  case,  that  the  judgment  of  con- 
viction should  be  set  aside,  and  the  cause  re- 
manded for  new  trial. 


We  assert  without  fear  of  contradiction  that 
the  application  for  a  continuance  should  have 
been  granted,  and  that  the  trial  court  was  liter- 
ally without  the  slightest  excuse  in  failing  to 
grant  same.  It  will  be  remembered,  and  will  be 
seen  by  reference  to  this  motion  for  continuance, 
that  the  same  was  based  and  founded  on  the  ab> 
sence  and  for  the  lack  of  testimony  of  appellant's 
mother^^Mrs.  Cassie  Holllngsworth,  and  Mrs. 
Lizzie  Whitley  and  Mrs.  Annie  Ford,  his  daugh- 
ters. 

We  are  Inclined  to  concede,  if  a  rigid  rule  were 
to  be  applied,  that  under  the  circumstances  ap- 
pearing m  the  record  the  highest  and  strictest 
diligence  would  have  required  of  appellant  that 
he  should  have  taken  the  depositions  of  his 
mother ;  but  that  the  diligpnce  with  reference  to 
the  other  witnesses  was  sufiicient  was  not  ques- 
tioned In  the  trial  court  and  has  not  been  ques- 
tioned in  this  court  Let  us  concede  further  that 
the  trial  court  was  correct  in  holding  that  the 
evidence  expected  to  be  given  by  these  witnesses 
in  respect  to  the  visits  of  Cassie  Dunn  and  Fan- 
nie Dunn  to  the  house  ot  Hasel  Ford  were 
shown  so  clearly  beyond  dispute  as  to  not  make 
this  portion  of  evidence  a  matter  of  importance. 
It  still  remains;  as  we  shall  undertake  to  show, 
that  the  application  was  a  good  one;  that  the 
testimony  which  would  have  been  given  by  these 
witnesses  was  not  only  admissible,  but  of  the 
highest  importance,  and  such  as '  might,  and 
probably  would  on  a  fair  trial,  have  brought 
about  appellant's  acquittal. 

Now,  let 'US  see:  It  is  shown  in  the  application 
that  appellant  was  arrested  on  the  22d  day  of 
January,  1915,  and  that  on  the  same  day  he 
caused  a  subpoena  to  be  issued  for  these  two 
witnesses.  The  case  was  called  for  trial  on 
February  8,  1916,  on  the  eleventh  or  twelfth 
day  after  his  arrest.  It  was  shown  beyond  any 
sort    of    dispute    that    the    witness    had    been 
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duly  and  properly  served  with  BObpoinag.  It 
was  shown  beyond  any  question,  and  no  issue 
was  made  on  this,  that  they  were  both  sick  at  i 
the  time  the  case  was  called  for  trial,  and  that 
it  would  have  been  Impossible  by  any  diligence 
known  to  the  law  or  by  any  effort  for  the  appel- 
lant to  have  secured  their  presence  at  the  trial. 

Clearly,  the  application  was  not  made  for  de- 
lay. It  is  not  a  case  where  the  prosecution  had 
lingered  through  many  months  and  years,  and 
where  a  continuance  was  sought  merely  for 
wearing  the  state  out  and  delaying  the  trial.  It 
was  the  first  application.  The  diligence  was 
perfect.  Would  the  testimony  sought  to  be  ob- 
tained through  these  witnesses  have  been  admis- 
sible? As  we  shall  show,  this  is  not  a  matter 
of  debate.  Was  it  material?  This  we  shall 
demonstrate.  If  the  evidence  sought  by  these 
witnesses  was  admissible,  if  it  was  material, 
then  the  fact  that  it  was  cumulative  is  no  an- 
swer and  would  not  justify  the  overruling  of  the 
application.  That  testimony  is  cumulative  is  no 
objection  to  a  first  application  for  continuance 
is  no  longer  an  open  question  in  this  state. 
Branch,  Criminal  Law,  |  257,  first  paragraph. 
It  has  even  been  held  that  if  the  absent  testimo- 
ny is  very  important  that  a  second  application 
should  be  granted,  though  the  absent  testimony 
is  somewhat  cumulative.  Gilcrease  v.  State,  33 
Tex.  Cr.  E.  630,  28  S.  W.  631. 

The  cases  cited  by  the  Assistant  Attorney 
General,  including  that  of  Pulkerson  v.  State, 
57  Tex.  Cr.  R.  80,  121  S.  W.  1111,  were  cases 
where  a  second  application  for  a  continuance 
was  being  considered. 

Now,  let  us  see  what  the  statements  were  as 
to  the  evidence  expected  to  be  adduced  through 
Mrs.  Whitley  and  Mrs.  Ford.  As  to  Mrs.  Whit- 
ley, we  find  the  following  statement  taken  lit- 
erally from  the  application  for  continiiance 
(transcript,  page  11) : 

"By  the  witness  Mrs.  Uzzle  Whitley  defendant 
expected  to  prove  that  wltnesB  Is  defendant's  young- 
est daughter,  who  wu  about  tour  years  old  at  the 
time  of  her  mother's  death,  and  who  lived  with 
defendant  until  she  was  about  19  years  of  age,  and 
kept  house  for  him  during  the  latter  years  that 
she  lived  with  him;  that  witness,  after  her  mar- 
riage, frequently  visited  the  home  of  the  defend- 
ant, and  had  been  there  often  since  Cassle  Dunn 
has  been  living  in  the  home  of  defendant;  that 
witness  has  observed  the  conduct  and  demeanor  of 
the  defendant  toward  Cassle  Dunn  and  of  Cassle 
Dunn  toward  the  defendant,  and  that  the  conduct 
and  demeanor  of  each  toward  the  other  bad  been 
circumspect  and  above  criticism,  and  that  she 
never  saw  any  undue  familiarity  on  the  part  of 
either  toward  the  other,  and  that  the  defendant 
treated  Cassle  Dunn  with  the  same  consideration 
as  he  does  bis  own  children,  and  treated  her  as  a 
daughter.^' 

It  is  further  stated  in  the  motion  for  contin- 
uance (transcript,  page  12)  that  appellant  ex- 
pected to  prove  by  his  daughter  Annie  Ford : 

"That  witness  frequently  visited  the  home  of  de- 
fendant during  the  time  Cassle  Dunn  lived  with 
him,  and  had  occasion  to  observe  the  conduct  of 
the  defendant  toward  Cassle  Dunn,  and  that  it 
was  circumspect  and  above  reproach,  and  that  de- 
fendant was  never  unduly  tamlUar  with  Cassle 
Dunn  at  any  time  within  the  knowledge  ot  the 
witness." 

The  testimony  of  the  appellant's  mother  along 
these  same  lines  would  Mve  been  to  the  same 
effect.  The  record  will  show  that  testimony  of 
this  same  general  character  was  introduced  by 
appellant  through  Mrs.  Roy  Hollingswortu 
(statement  of  facts,  page  59),  and  there  seems  to 
have  been  no  objection  to  it,  as  indeed  there 
could  have  been  no  good  objection  to  it. 

In  his  explanation  to  this  bill  of  exceptions, 
the  trial  court,  in  speaking  of  this  particular 
evidence  sought  by  appellant,  makes  this  state- 
ment : 

"I  desire  to  make  this  observation  with  rsferenoe 
to  the  testimony,  not  only  ot  Mrs.  Whitley  and  Mrs. 
Ford,  but  to  the  testimony  of  Mrs.  Cassle  HolUngs- 
wortb  as  well:  It  was  never  the  contention  of  the 
state  that  defendant  has  been  guilty  of  any  In- 
timacy or  ot  any  acts  ot  familiarity  In  the  pres- 


ence of  his  two  daughters  named,  or  ot  his  mother. 
It  was  the  theory  of  the  state,  and  so  argued  on 
the  trial,  that  such  acts  of  intimacy  and  famil- 
iarity took  place  by  stealth,  and  secretly,  and  at 
no  time  was  any  contention  made  that  the  de- 
fendant was  guilty  of  an  act  of  intimacy  or  of 
improper  familiarity  In  the  presence  of  his  mother 
and  two  daughters.  These  two  daughters  lived 
apart  from  the  defendant,  and  not  In  his  home, 
and  his  mother  lived  with  the  defendant  only  a 
part  of  the  time,  but  was  probably  at  his  house 
during  the  time  that  Cassle  Dunn  lived  there  most 
of  the  time,  but  the  two  daughters  had  married 
and  left  home  before  she  came  to  live  with  the 
defendant." 

We  have  thus  set  out  literally  the  testimony 
expected  to  be  proved  by  these  two  witnesses, 
and  have  also  inserted  nerein  the  court's  ex- 
planation in  declining  to  grant  the  continuance, 
so  far  as  same  relates  to  this  particular  testi- 
mony. It  will  be  observed,  of  course,  that  this 
court,  as  trial  courts  are  coming  more  and  more 
to  do,  makes  a  somewhat  lengthy  argument  to 
minimize  his  error.  Of  course,  we  state  in  the 
motion  for  continnance  that  appellant's  two 
daughters  had  been  married  and  were  living 
apart  fr<Hn  the  appellant.  We  do  state,  how- 
ever, and  this  is  not  denied,  that  both  of  them, 
who  are  shown  to  have  lived  close  to  appellant, 
were  frequently  at  his  house  and  had  excellent 
opportunities  for  observing  the  conduct  of  ap- 
pellant and  Cassle  Dunn.  This  criticism  of  the 
court  would  have  been  proper  in  argument  as 
going  to  the  weight  to  be  given  to  the  testimony 
of  these  witnesses  and  as  affecting  their  (^por- 
tunities  for  such  observation  as  wonld  have  dis- 
closed any  andue  intimacy.  However,  it  is  be- 
lieved that  the  court's  explanation,  while  it  ex- 
hibits his  partisanship,  does  not  seriously  Impair 
or  affect  the  value  of  the  evidence  ot  these  wit- 
nesses. The  court's  explanaticm  that  there  was 
no  contention  by  the  state  that  there  was  any 
improper  intimacy  between  the  appellant  and 
Cassie  Dunn  in  the  presence  of  his  daughters 
would  be  folly,  if  it  was  not  worse.  In  other 
words,  the  substance  of  it  is  that,  as  long  as 
the  state  kept  the  weight  of  the  evidence  from 
imputing  to  appellant  and  Oaasle  Dunn  im- 
piopnr  relations  in  the  actual  prefence  of  his 
dau):hters,  their  testimony  as  to  his  blameless 
life,  character,  and  conduct  becomes  immaterial. 
This  testimony  was  doubly  important  in  this: 
The  jury  had  seen  and  heard  tne  testimony  of 
Mrs.  Ro^  Hollingsworth  that,  according  to  her 
observations,  there  was  no  familiarity  between 
the  appellant  and  Cassie  Dunn,  but  that  his 
conduct  toward  her  was  that  of  a  parent  toward 
a  child.  Would  not  any  jury  on  earth  inevitably 
have  wondered  and  reflected  how  it  was  and  why 
it  was,  if  tbifl  was  true,  that  the  facts  were  not 
proved  by  the  appellant's  own  daughters,  who 
naturally  would  have  been  more  intimately  and 
long  associated  with  him  than  his  daughter-in- 
Uw? 

Again,  if  the  court's  explanation  is  of  value, 
it  must  be  on  this  theory:  That  such  testimony 
of  blameless  conduct  and  lack  of  familiarity  be- 
tween these  two  parties  is  worth  nothing  unless 
the  state  had  first  shown  affirmatively  that,  in 
their  presence,  there  hnd  been  a  breach  of  pro- 
priety. This  is  ridiculous  and  absurd.  Now, 
let  us  test  the  matter  out  Here  is  the  first  ap- 
plication: A  trial  demanded  and  urged  by  the 
state  within  less  than  two  weeks  after  the  ar^ 
rest  of  a  citizen  of  the  state  who  has  lived  all 
his  life  without  reproach  in  the  neighborhood 
where  he  has  raised  his  family.  The  nature  of 
the  offense,  and  beyond  all  the  manner  of  this 
trial,  made  it  important  that  appellant  should 
have  every  right  that  the  law  gave  to  him  and 
all  the  evidence  admissible  under  the  law,  par- 
ticularly when,  as  in  this  case,  he  has  used  the 
utmost  possible  diligence  to  secure  the  testi- 
mony, and  when  he  was  deprived  of  such  evi- 
dence by  sickness  and  under  circumstances 
where  no  diligence  known  to  man  wonld  have 
procured  it. 

Whs  the  testimony  admissible?  No  one  can 
question    that.     Would   it   have   been   of   any 
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-valneT  We  think  that  must  be  evident  Would 
it  have  been  of  considerable  value?  That  we 
shall  undertake  to  demonstrate.  Here  is  a 
case  where,  not  merely  on  some  isolated  occa- 
sion, but,  if  tlie  state's  theory  is  correct,  ttirongh 
many  months  and  years,  an  illicit  intercourse 
had  been  pursued  by  these  parties  in  appel- 
lant's home.  Would  it  not  be  important  to 
show  that  appellant's  own  children,  who,  in 
memory  of  their  mother,  would  have  been  the 
first  and  quickest  to  observe  sndi  misconduct, 
had,  with  the  vray  best  of  opportunity,  failed 
to  discover  anything  which  would  even  excite 
tlielr  suspicion?  In  determining  this  question, 
we  should  have  some  slight  regard  to  human 
nature,  and  pay  some  attention  to  the  nature 
and  character  of  the  oSense.  That  our  view 
on  this  question  and  our  discussion  of  this  mat- 
ter may  at  least  impress  the  court  as  being  idn- 
cere,  we  desire  to  make  the  following  quotation 
from  the  utterances  of  the  writer  while  a  mem- 
ber  of  tiiis  court  and  under  his  official  oath 
charged  with  the  responsibility  of  declaring  the 
law.    It  is  there  said  : 

"Ordinarily  Incest,  falling  short  of  rape,  U  not 
the  result  of  sudden  imptilse,  but  growa  out  of  a 
relation  having  its  fonndatlon  In  fondness  and  In- 
timacy. Or,  In  cages  where  a  father  haa  thus  far 
obtained  such  ascendancy  over  the  mind  of  his 
daughter  as  would.  In  a  sense,  compel  acquiescence 
without  violent  protest,  it  does  not  develop  over- 
night. It  Is  a  Blow  work  of  days  and  weeks  and 
months  and  years,  between  cousins,  nieces,  or 
nephews,  or  other  close  relatives  of  opposite  sex. 
It  grows  out  of  familiarity,  common  taste,  Intimate 
■asoclatlon,  fondness,  affection.  The  Improbability 
of  such  an  offense  without  some  precedent  or  sub- 
sequent relationship  of  a  similar  character  renders 
necessary  for  the  protection  of  society  the  rule 
ao  well  established  that  as  throwing  light  on,  as 
corroborative  of,  the  incident  and  act  relied  upon. 
It  is  permissible  to  show  other  acts  of  a  similar 
character.  If,  in  a  given  case,  a  father  was  charg- 
ed with  incest,  with  his  daugiiter  as  the  victim,  it 
would.  In  moat  cases,  if  the  state  was  restricted  in 
its  proof  to  one  single  act  of  Intercourse,  seem 
almost  Incredible  that  any  father  should  be  guilty 
of  an  offense  of  this  kind  upon  the  child  of  his 
loins.  Wonld  it  be  contended  In  such  case  that  the 
state  should  not  be  permitted  to  show  proof  of 
oppoitimity,  proof  of  Intimate  association,  proof  of 
endearment,  evidences  of  fondness,  evidences  of  the 
ascendancy  of  the  father  over  the  mtnd  of  his 
daughter,  or  any  one  of  the  thousand  clrcum- 
■taoces  that  might  lend  strength  and  probability 
to  the  belief  that  the  father  had  by  reason  of  any 
or  all  of  these  things  finally  gained  the  consent  of 
bis  child  to  intereonrse." 

Now,  let  OS  apply  this  doctrine  here.  Was 
it  allowed  to  the  state?  Undoubtedly.  The 
state  was  permitted  to  show,  and  properly  so, 
the  intimate  assodation,  the  almost  exclusive 
association,  of  appellant  with  Cassie  Dimn.  It 
was  permitted  to  show,  and  properly  so,  that 
she  had  no  sweetheart  and  went  little  into  so- 
ciety. It  was  permitted  to  show  by  Roy  Hol- 
lingsworth  that  on  one  occasion  he  saw  what 
later  he  thought  to  be  an  act  of  undue  familiar- 
ity with  Cassie  Dunn.  All  right.  Was  it  not 
admissible  for  the  appellant  to  show  by  his 
daughters  that  with  the  very  best  opportunity 
for  observation,  with  their  frequent  visits  to 
appellant's  honse,  their  intimate  association 
with  him  and  Cassie  Dunn,  their  knowledge  of 
the  fact  that  appellant  for  some  time  was  living 
alon^  with  the  two  nrls,  that  notwithstanding 
all  these  facts,  in  all  tlie  years  that  they  had  had 
this  intimate  association,  that  no  single  circum- 
stance had  ever  occurred,  no  act  had  been  per- 
form^, no  look,  no  word,  no  fondness,  no  en- 
dearment had  ever  challenged  their  attention, 
provoked  their  inquiry,  or  caused  them  to  sus- 
pect any  impropriety.  This  court,  bein^  com- 
posed of  men,  as  well  as  lawyers  and  judges, 
most  know,  and  we  think  do  know,  that  in  mem- 
otT  of  thdr  dead  mother,  having  a  pride  in 
tlieir  memory  of  her  and  her  memory,  these 
danghters  more  than  any  other  person  would 
natnrdly  and  inevitably  have  been  on  the  look- 
oat  for  anything  of  uis  sort,  and  would,  in 


some  way,  if  it  hac'  existed,  been  cognizant  of 
it.  Since  our  mothers  are  women,  and  since 
our  wives  are  women,  and  since  our  daughters 
are  women  also,  we  cannot  close  our  eyes  to  the 
fact  that,  from  the  nature  of  the  crime  here 
charged,  it  is  inconceivable  that,  if  there  had 
been  improper  relations  between  this  man  and 
this  woman,  that  somewhere  and  at  some  time, 
by  some  look,  some  word,  some  speech,  some 
act  of  the  father,  the  uncle,  and  the  niece  would 
have  arrested  attention  and  have  been  observed 
by  these  daughters.  It  will  not  do  to  say,  as 
in  effect  the  trial  court  says,  that  because  the 
appellant  and  Cassie  Dunn  did  not  go  to  bed 
together  in  the  presence  of  his  daughters,  or 
had  not  in  their  presence  physically  embraced 
her,  and  because  toe  state  did  not  so  claim,  this 
renders  this  testimony  useless.  If  such  claim 
bad  been  made,  and  they  had  denied  the  specific 
nctsand  conduct  attributed  to  their  father,  their 
testimony  here  may  be  more  direct  and  more 
positive,  but  is  none  the  less  valuable  in  the 
tact  that  their  evidence  relates  to  a  general 
course  of  conduct  extending  over  years,  rather 
than  to  a  particular  fact  occurring  at  a  particu- 
lar time.  To  our  minds,  it  is  not  debatable 
that  the  application  should  have  been  granted. 
That  the  testimony  was  admissible,  nobody  can 
question  that.  It  was'  of  at  least  some  value; 
nobody  can  doubt  that.  That  it  was  cumulative 
on  the  first  aimlication  for  a  continuance  is  no 
answer  to  apnellant's  contention.  To  our  minds 
it  was  extremely  important,  and  such  evidcnci' 
as,  if  admitted,  and  the  improper  evidence  here- 
inafter referred  to  had  been  excluded,  as  it 
should  have  been,  on  a  fair  charge,  which  ap- 
pellant did  not  receive,  he  ought  to  have  been, 
and  we  believe  would  have  been,  acquitted. 
Therefore  we  respectfully  submit  that  if  there 
ever  was  no  other  question  in  the  case,  the 
judgment  of  conviction  should  be  set  aside,  a 
rehearing  granted,  and  the  cause  reversed. 

II. 

Keversing  somewhat  the  order  in  which  the 
matters  relied  on  for  reversal  are  complained  of, 
we  want  to  call  the  court's  attention  to  a  pat- 
ent and  most  hurtful  error  in  the  court's  charge. 
It  will  be  necessary,  in  order  to  make  our  posi- 
tion understood,  to  set  out  two  paragraphs 
which  precede  the  particular  sentence  of  the 
chBr([e  which  will  be  the  subject  of  discussion 
in  this  paragraph  of  the  argument 

On  page  5  the  court  instructed  the  jury  as* 
follows  (statement  of  facts,  p.  5): 

"You  are  further  Instructed  that  If  you  will  find 
from  the  evidence  that  the  witness  Cassis  Dunn, 
In  ber  testimony  before  the  grand  jury,  stated 
facts  relating  to  the  defendant's  connection  with 
the  alleged  crima  of  Incest  differently  from  the 
way  she  testified  on  the  stand  In  the  trial  of  this 
case,  then  you  can  only  consider  her  testimony  be- 
fore the  grand  jury  for  the  purpose  of  enabling 
you,  if  It  does  enable  you,  to  do  so,  in  passing  up- 
on the  credibility  of  the  witness,  Cassie  Dnnn,  and 
of  determining  the  weight  you  will  give  to  her 
testimony.  Hsr  testimony,  as  she  gave  It  upon  the 
stand  In  this  case,  must  be  regarded  as  her  evi- 
dence In  your  dellDeratlons.  Her  statements  made 
to  the  grand  jury,  If  any  different  to  what  she 
testlfled,  cannot  be  considered  as  evidence  of  the 
defendant's  guilt,  but  only  for  the  purpose  afore- 
said of  aiding  you  in  determining  the  credibility 
of  the  said  witness,  if  it  does  aid  you  In  that  re- 
gard. 

"You  are  further  instructed  that  If  you  do  not 
believe  from  the  evidence  beyond  a  reasonable 
donbt  that  the  defendant  received  the  letter,  a  copy 
of  which  has  been  exhibited  In  evidence  before  you, 
you  will  not  consider  the  same  for  any  purpose, 
except  that  of  aiding  you.  It  It  does  aid  you,  In 
determining  the  credibility  of  the  witness  Cassie 
Dunn,  but  you  may  consider  It  tor  that  purpose 
only.  However,  if  Mid  letter  vxu  received  by  the 
defendsat,  yoa  wilt  determine  the  weight  you  will 
give  to  the  lame  unaer  the  iiutrucNone  givtn  you 
in  tA«  Uut  paragraph,  of  thi*  charge." 

The  portion  -of  this  charge  which  is  clearly 
erroneous  and  hurtful  is  the  last  sentence,  to 
this  effect: 
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"However,  if  laid  letter  wo*  received  by  the  de- 
fendant, you  will  determine  tbe  tseiyht  you  will 
give  the  lame  under  the  Instraottons  given  you  in 
the  last  paragraph  ot  this  charge." 

The  last  paragraph  of  the  charge  therein  re- 
ferred to  is  in  this  language: 

"You  are  the  ezcluBlve  Judges  ot  the  tacts  proTed, 
ot  the  credibility  ot  the  witnesses,  and  ot  the 
weight  to  be  given  to  the  testimony ;  but  you  are 
bound  to  receive  the  law  from  the  court,  which  Is 
herein  given  you,  and  be  governed  thereby." 

The  defendant  excepted  to  that  paragraph, 
because  same  was  on  the  weight  of  the  evidence, 
and  "because  tbe  court,  in  effect,  in  said  para- 
graph chargea  the  jury  that  they  may  consider 
said  letter  as  evidence  against  the  defendant.  If 
received  by  him"  (transcript,  page  7).  A  for- 
mal bill  01  exceptions  was  taken  and  duly  ap- 
proved by  the  court  (transcript,  pages  41  and 
42),  in  which  the  written  objections  above  re- 
ferred to  are  copied,  and  in  which,  in  effect,  said 
charge  was  claimed  to  be  an  instruction  telling 
the  jury  that  if  said  letter  was  received  it  prov- 
ed appellant's  guilt.  The  court  makes  an  ex- 
planation to  this  bill  in  the  nature  of  an  argu- 
ment, in  which  he  says  he  did  not  inform  the 
jur^  that  the  letter  was  a  criminatiTe  fact 
against  the  defendant,  nor  did  tbe  charge  inti- 
mate that  said  letter  proved  appellant's  guilt; 
but"  the  court  adds: 

"On  the  contrary,  the  court  told  the  jury  that 
It  was  for  the  Jury  to  determine  what  weight  they 
would  give,  if  any,  to  said  letter,  calling  their 
attention  to  the  fact  that  the  Jury  was  tbe  exclusive 
judges  ot  the  tacts  proven,  ot  the  credibility  of  the 
witnesses,  and  of  the  weight  to  be  given  to  their 
testimony." 

He  also  adds: 

"I  thought  the  charge  on  the  whole  was  a  proper 
one  on  tbe  subject  In  question,  and  was  designed 
end  Intended  for  the  benefit  ot  tbe  defendant's 
rights  and  to  safeguard  the  same  before  the  Jury." 

That  the  court  deliberately  and  purposely  did 
the  appellant  this  manifest  injury,  of  course, 
we  do  not  claim.  That  the  charge  was  inju- 
rious and  hurtful,  and  contrary  to  all  the  law, 
and  without  a  precedent  in  the  books  to  sus- 
tain it,  we  think  is  apparent,  and  it  will  be  our 
f>urpose  to  sustain  this  contention.  That  this 
etter  and  the  inquiries  made  concerning  it  may 
have  been  admissible  on  redirect  examination 
of  Cassie  Dunn,  with  a  view  of  refreshing  her 
memory,  with  a  view  of  inducing  her  to  confirm 
■  and  admit  statements  theretofore  made,  or  even 
for  the  purpose  of  contradicting  her,  we  may 
assume  to  be  true.  The  discussion  of  the  learn- 
ed Presiding  Judge  upon  this  question  in  the 
opinion  filed  in  this  case  is  very  strong,  seems 
to  be  well  reasoned,  and  is  well  supported  by 
the  authorities.  That  the  letter  was  not  ad- 
missible generally  against  appellant  we  think 
we  can  demonstrate,  and  will  undertake  to  dem- 
onstrate in  another  subdivision  of  this  argument. 
However,  for  our  present  purposes,  we  will 
assume  tiiat  it  was  admissible  generally,  on  the 
presnmption,  of  course,  that  the  evidence,  all 
taken  together,  raised  an  issue  of  fact  and 
miRbt  justify  the  belief  that  the  letter  had  been 
received  by  appellant. 

Now,  as  we  say,  we  will  assume  that  this  con- 
tention of  the  state  is  true,  and  that  the  letter, 
if  the  jury  so  believed,  was  admissible  against 
the  appellant.  That  it  was  not  admissible 
against  him,  if  not  received  by  him,  seems  to 
have  been  thought  by  the  trial  court,  and  seems 
to  be  conceded  in  the  opinion  of  the  learned 
Presiding  Judge.  Therefore  it  all  comes  to  this: 
Under  the  instruction  here  complained  of,  the 
court  tells  tbe  jury,  in  substance,  this: 

"Gentlemen  of  the  Jury,  If  this  letter  was  not 
received  by  appellant,  then  It  can  only  be  con- 
sidered by  you  tor  purposes  of  Impeachmsnt  in  re- 
spect to  the  witness  Cassie  Dunn.  If  It  w<w  re- 
ceived by  him,  then,  under  the  last  paragraph  of 
this  charge,  you  will  do  your  duty  like  men. ' 

Suppose,  in  this  case,  the  court  had  instruct- 
ed the  jury: 


"Oentlemen  of  the  Jury,  It  you  find  that  the 
witness  Easter  was  in  such  a  position,  on  the 
evening  that  he  speaks  of,  that  he  could  not  have 
seen  in  the  seed  house,  then  you  will  disregard  bis 
testimony ;  but,  on  the  other  hand.  If  you  ttellere 
that  ha  was  in  such  a  position  that  ha  could  have 
seen  a  man  and  woman  In  the  act  of  Intercourse  In 
the  seed  house,  you  may  consider  these  facts,  and 
in  respect  to  them  you  are  referred  to  the  last 
paragraph  ot  tbe  court's  charge." 

That  this  would  have  been  error,  of  course, 
nobody  would  deny.  The  court,  of  course,  is 
familiar  with  the  rule,  universally  obtained, 
that  it  is  error  to  charge  the  jury  in  any  case  on 
the  weight  of  the  evidence.  Nor  are  we  without 
sup^rt  in  the  authorities  on  tliis  question.  We 
desire  to  call  the  court's  attention  to  the  case 
of  Rice  v.  State,  49  Tex.  Or.  R.  569,  94  S.  W. 
1024.  The  portion  of  the  opinion  in  point  here 
appears  on  page  584  et  seg.  of  49  Tex.  Cr.  R., 
on  page  1032  of  94  S.  W.  In  that  case  the 
state  had  made  proof  that  Rice,  some  months 
after  the  death  of  his  wife,  had,  in  connection 
with  others,  induced  a  witness,  Nellie  Long,  with 
whom  it  is  shown  that  he  sustained  improper  re- 
lations, to  leave  the  state.  After  reciting  the 
fact  that  such  evidence  had  been  introduoid,  tbe 
court  instructed  the  jury  as  follows : 

"You  are  instructed  that  yon  can  only  eonalder 
such  evidence  or  testimony  for  the  purpose  for 
which  It  was  admitted ;  that  is,  as  a  mere  cir- 
cumstance which,  if  you  deem  It  worthy,  may  be 
considered  by  you  with  other  evidence,  if  there  is 
any,  in  determining  whether  defendant  killed  Aman- 
da Rice,  as  charged  In  the  Indictment,  and,  if  so. 
his  motive  in  so  doing.  You  cannot  and  must  not 
consider  It  for  any  other  purpose,  tor  you  cannot 
convict  defendant  for  any  offense  other  than  tbat 
named  In  the  Indictment." 

Among  the  objections  made  to  this  charge,  as 
same  appeared  in  the  printed  record,  is  the  fol- 
lowing : 

"Further,  that  It  was  on  the  weight  ot  the  evi- 
dence, in  that  it  singled  out  a  fact  occurring  long 
after  the  homicide,  and  instructed  the  Jury  that 
they  could  consider  the  same  In  determining  the 
motive  ot  the  defendant  at  the  time  of  tbe  killing. 
*  *  *  Furthermore,  that  It  was  injurious  and 
prejudicial  to  appellant.  In  that  It  was  an  Intima- 
tion by  the  court  that  the  circumstance  of  Nellie 
Long  going  to  Oalhart  was  ot  Importance  In  de- 
termining his  motive ;  In  otbbr  words,  that  it  was 
of  Importance  in  corroboration  ot  her  stctement 
that  he  was  getting  her  away  to  live  with  him: 
that  said  testimony  If  admissible  at  all,  was  ad- 
missible as  original  and  primary  evidence,  and  It 
was  not  proper  tor  the  court  to  tell  tbe  Jury  to 
consider  It  upon  any  particular  phase  oC  tbe  case." 

There  were,  as  the  conrt  will  notice  from  the 
opinion,  other  objections,  not  here  appearing, 
to  the  charges  which  are  discussed  in  connection 
with  the  particular  charge  here  made.  In  that 
case,  the  following  statement  is  made: 

"As  stated,  this  testimony  was  admissible  as  on 
Inculpatory  circumstance  against  the  appellant." 

Here  we  are  assuming  that  the  fact  of  the 
writing  and  receipt  of  the  letter  in  question  was 
admissible.  If  not  admissible,  the  case  should, 
of  course,  be  reversed  on  that  ground.  If  admis- 
sible, and  if  the  letter  was  received,  it  was  ad- 
missible as  primary  evidence  of  the  appellant's 
guilt. 

Now,  in  the  Rice  Case,  the  court,  after  saying 
that  there  was  no  danger  of  the  conviction  of 
appellant's  running  oS  the  witness,  use*  the 
following  language : 

"Consequently  the  court  was  not  required  to 
charge  upon  this  act  or  conduct  of  appellant  at 
all.  However,  tbe  charge  complained  ot  singles  out 
this  fact,  and  instructs  tbe  Jury  that  they  may 
consider  the  same  to  aid  them  In  determining 
whether  defendant  killed  Amanda  Rice,  as  charged 
In  the  indictment,  and  bis  motive  In  so  dolnc  In 
the  first  place,  tbe  court  bad  no  right  to  single 
out  this  isolated  fact  and  Instruct  the  Jury  In  re- 
gard thereto.  White's  Ann.  Code  Crim.  Proe.  { 
810,  and  authorities  there  cited.  Certainly  there 
was  no  authority  on  the  part  of  tbe  court  to  tell 
tbe  Jury  that  they  might  consider  this  Isolated 
fact,  done  long  sKer  the  homicide,  to  aid  them 
In  determining  whether  defendant  killed  his  wife. 
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True,  in  their  dellberatloDB  they  might  take  into 
account  tbe  feet  that  long  after  the  homicide  ap- 
pellant wan  guilty  of  suppressing  this  teatimony, 
and  might  regard  it  as  a  circumstance  having  more 
or  leas  bearing  on  appellant's  guilt  ot  the  homicide. 
But  the  court  vas  not  authorized  to  single  out 
this  fact  and  tell  the  jury  that  they  could  so 
consider  it.  Much  less  was  the  court  authorized  to 
inform  the  Jury  that  they  could  regard  thla  fact 
ot  suppression  or  attempted  suppression  of  the  tes- 
ttmony  of  Nellie  Long  as  bearing  on  the  motive 
which  may  have  actuated  appellant  in  taking  the 
lite  ot  hla  deceased  wife." 

The  opinion  in  the  Rice  Case,  from  which  we 
bave  quoted,  is  in  hBrmony  with  the  unbroken 
line  of  decisions  in  this  state.  Now,  let  ns 
apply  these  dedsions  to  this  case,  and  let  us 
reason  out  the  question  in  an  attempt  to  ascer- 
tain whether  the  charge  here  complained  of 
violates  the  rule.  That  it  was  permissible  to 
introduce  this  letter  and  to  interrogate  Gassie 
Dunn  about  same  for  purposes  of  refreshing  her 
recollection,  and  for  purposes  of  impeachment, 
we  will,  for  the  time  being,  concede.    But  let  us 

fo  further,  and  assume  that  it  had  been  shown 
y  incontrovertible  evidence  that  this  letter  had 
been  duly  received  by  the  appellant  and  that 
an  express  admission  to  this  effect  had  been 
shown  by  him.  Still,  as  we  believe,  the  letter 
would  not  have  been  admissible.  IJet  us  con- 
cede, however,  for  the  sake  of  argument,  that 
it  was  admissible ;  would  it  have  been  proper  for 
the  court  to  have  instructed  the  jury,  as  in  sub- 
stance it  did  do,  that  it  being  shown  by  the  ev- 
idence, or  if  the  juir  should  find  from  the  evi- 
dence, that  such  a  letter  had  been  received  by 
him,  that  they  would  give  this  fact  such  weight 
as,  in  their  judgment,  under  the  last  paragraph 
of  the  court  B  charge,  that  they  are  conclusive 
judges  of  the  evidence,  as  was  proper  to  do.  If 
it  would  not  have  been  proper  for  the  court  to 
have  thus  insttncted  the  jury  in  a  case  where 
there  was  no  question  about  the  letter  being  re- 
ceived, was  it  proper  for  the  court  to  instruct 
them  in  a  case  where  an  issue  was  raised  that 
if  they  believed  that  the  letter  had  been  re- 
cMved  they  would  give  it  such  weight  as  they 
thought  proper.  If  the  court  was  authorized  to 
give  this  charge,  it  was  likewise  authorized  to 
have  instructed  the  jury  that,  if  they  believed 
the  testimony  of  Kaster,  they  would  convict 
bim;  that  if  they  believed  vie  testimony  of 
Roy  Hollingsworth  as  to  the  act  of  familiarity 
testified  to  by  him,  they  might  give  it  such 
weight  as  they  thought  proper.  It  would  also 
have  been  permissible  for  the  court  to  have  in- 
structed the  jury  on  the  evidence  of  opportunity 
and  familiar  association  of  appellant  and  Cassie 
Dunn  as  members  of  the  same  family ;  though 
the  truth  is  they  were  actually  and  literally  not 
excluded  from  giving  weight  to  this  paragraph  of 
the  court's  charge  complained  of.  Nor  can  the 
court  say  in  this  case  that  it  was  not  erroneous. 
The  court  should,  we  think,  consider  that  the 
accuracy  and  correctness  of  its  charge  was  well 
excepted  to  before  it  was  read  to  the  jury  and 
before  the  argument  began.  Appellant,  through 
his  counsel,  had  done  everything  it  was  possible 
to  do  to  arrest  and  prevent  the  act  of  the  court 
in  giving  this  charge  to  the  jury. 

Before  the  present  law  was  enacted,  this 
court,  and  especially  the  Presiding  Judge,  had 
gone  deliberately  on  record  in  holding  that  they 
would  look  with  more  favor  on  complaints 
against  the  charge  of  the  court  where  an  ex- 
ception had  been  taken  to  it  in  advance  than 
they  would  do  where  such  objection  was  for 
the  first  time  made  in  the  motion  for  new  trial. 
Of  course,  in  the  present  law  objections  to  the 
court's  charge  are  required  to  be  made  before 
same  is  read  to  the  jury  and  before  the  argu- 
ment began.  The  law  was  complied  with  in  this 
case,  and,  if  the  court's  charge  is  erroneous, 
surely  we,  are  in  the  best  possible  situation  to 
complain  of  it.  That  it  was  erroneous  does 
not,  to  our  minds,  admit  of  doubt.  That  it  was 
burtful,  we  believe,  can  be  demonstrated. 
Let  us  put  ourselves  as  nearly  as  possible  in , 


touch  with  the  scene  of  the  trial  in  Coryell  coun- 
ty. The  nature  of  the  case  itself  was  such  as 
to  demand  that  appellant's  rights  under  the  law 
be  safeguarded.  Whether  guilty  or  innocent, 
he  was  surrounded  and  so  environed  as,  at  least, 
to  raise  a  strong  suspicion  against  him.  Except 
the  evidence  in  respect  to  the  actual  act  of  in- 
tercourse, the  fiercest  battles  of  the  entire  case 
raged  around  the  receipt  of  this  letter.  Appel- 
lant denied  its  receipt.  He  denied  any  acts  of 
intercourse  with  the  appellant.  He  denied  any 
knowledge  of  pregnancy  up  to  the  meeting  of 
the  grand  jury.  The  state  was  insisting  that  he 
was_  the  father  of  the  child.  The  state  was  in- 
sisting that  he  knew  of  Cassie  Dunn's  pregnan- 
cy, and,  with  knowledge  of  such  facts,  had  sent 
her  to  her  father's  home. 

This  letter  not  only  in  substance  advises  him 
of  the  birth  of  the  child,  but  in  almost  unequiv- 
ocal language  imputes  its  paternity  to  him. 
If  admissible,  and  the  jury  believed  he  had  re- 
ceived the  letter,  they  would  naturally  attach 
freat  importance  to  this  evidence.  Now,  in  this 
juncture,  the  Court  tells  the  jury  that,  if  he  did 
not  receive  the  letter,  they  would  use  it  only 
for  the  purpose  of  determining  the  credibility 
of  Cassie  Dunn.    Then  comes  the  fatal  charge: 

"However,  if  said  letter  was  received  by  the  de- 
fendant, you  will  determine  the  weight  you  will 
give  to  the  same  under  the  instructions  given  In 
the  last  paragraph  ot  this  charge." 

That  meant  this: 

"If  he  did  not  receive  the'  letter,  gentlemen,  then 
you  will  limit  your  consideration  of  it,  in  so  far  as 
it  may  aid  you  In  determining  the  credibility  of 
the  witness  Cassie  Dunn ;  but,  it  he  did  get  it.  It  is 
up  to  you  to  do  the  rest." 

The  charge  violates  the  law.  It  was  duly  ex- 
cepted to  at  the  time.  The  inevitable  effect  of 
it  was,  in  substance,  to  tell  the  jury  that  they 
were  free  to  go  the  limit,  as  they  did  do,  not 
only  in  convicting  appellant,  but  in  giving  the 
heavy  punishment  assessed  against  him. 


III. 

We  next  desire  to  call  the  court's  attention  to 
the  error  of  the  trial  court  in  admitting  in  evi- 
dence, over  the  objection  of  the  appellant,  copy 
of  letter  from  Cassie  Dunn  to  appellant,  set  out 
in  bill  of  exceptions  No.  15,  and  which  appears 
on  pages  35  and  S6  of  the  record.  There  are  in 
the  record  two  other  biUs  of  exceptions,  -to  wit, 
eleventh  and  twelfth,  in  which  some  general  ref- 
erence is  made  to  this  same  letter  in  the  way  of 
cross-examination  of  appellant  The  trial  court 
seeks  to  justify  his  action  in  permitting  inquiries 
concerning  this  letter  on  cross-examination  upon 
the  theory  that,  appellant  having  denied  any 
and  all  knowledge  of  Cassie  Dunn's  pregnancy 
up  to  about  the  time  the  grand  jury  met,  it  was 
permissible  to  ask  him  touching  the  letter  in 
question.  In  view  of  the  length  of  this  argu- 
ment, we  shall  not  discuss  these  two  bills,  11 
and  12.  We  think  it  may  well  be  doubted 
whether,  to  the  extent  and  m  the  manner  per- 
mitted, this  cross-examination  was  proper;  but 
we  are  so  thoroughly  and  perfectly  sure  that 
there  was  error  in  the  action  of  the  court  in  ad- 
mitting the  error  itself  that  we  shall  at  once 
proceed  to  a  discussion  of  the  action  of  the  court 
in  so  admitting  same. 

We  think  it  likely  true  that  the  objection  made 
to  the  introduction  of  this  letter  that  it  was  not 
the  best  evidence,  but  a  mere  copy,  is  not  well 
taken.  We  shall  not  urge  that  objection  here. 
Our  position  is  that  if  the  original  letter  bad 
been  presented,  and  it  was  conceded  that  it  had 
been  received  by  appellant,  and  if  it  were  shown 
beyond  controversy  that  it  was  produced  from 
his  possession,  that  it  would  not  have  been  ad- 
missible, and  this,  we  think,  we  shall  be  able  to 
demonstrate.  It  seems,  to  have  been  thought  by 
the  trial  court,  and  such,  we  understand,  to  have 
been,  in  effect,  the  ground  upon  which  the  ad- 
missibility of  this  letter  was  stated,  that  the 
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trial  court's  action  was  Justified  on  the  ground 
and  theory  of  a  conspiracy  between  the  appel- 
lant and  Cassie  Dunn. 

Before  getting  to  the  particular  questions  here 
inyolved,  let  us  discuss  this  matter  a  minute. 
In  the  first  place,  there  was  no  conspiracy  prov- 
en in  the  case,  and  no  evidence  at  all  on  which 
to  base  the  trial  court's  statement  that  there 
was  any  conspiracy,  unless  it  may  be  found  in 
the  fact  that  the  trial  court  believed  appellant 
guilty. 

The  offense  charged  in  this  case  was  incest 
Incest,  in  this  case,  meant  carnal  connection  be- 
tween HoIIingsworth,  the  uncle,  and  Cassie 
ITUnn,  the  niece.  They  were,  of  course,  both 
equally  guilty,  and  Cassie  Dunn  was  an  accom- 
plice to  the  offense,  if  any  offense  was  commit- 
ted. It  is  not  properly  a  case  of  conspiracy. 
By  conspiracy,  as  that  term  is  ordinarily  used, 
is  meant  an  unlawful  agreement  between  two  or 
more  persons  to  commit  an  offense  in  respect  to 
the  person  or  property  of  some  other  person.  It 
has  never  been  applied  to  the  relation  between 
two  persons  guilty  of  offenses  like  incest  or 
adultery.  If  that  were  true,  then  it  would  al- 
ways be  the  rule  that  any  statement  by  one  of 
the  persons  charged  would  be  admissible  against 
the  other  under  all  circumstances.  Again,  the 
declarations  of  such  persons  under  a  fair  view 
of  the  law  cannot  be  justified,  for  the  reason 
that,  before  admitting  such  declarations,  the 
conspiracy  would  have  to  be  shown ;  that  is, 
the  fact  would  have  tP  be  shown  that  they  had 
been  guilty  of  the  very  act  charged.  It  would 
result,  of  course,  that  said  declarations  and 
statements  of  one  of  the  parties  would  never  be 
admissible  unless  they  were  guilty,  and  if  it 
has  been  proved  that  they  were  guilty  they 
would  not  be  needed.  Clearly,  a  moment's  re- 
flection must  convince  the  court  that  it  is  not 
a  case  where  the  doctrine  of  law  of  conspiracy 
applies. 

Again,  if  it  could  be  said  that  it  is  a  case 
where  the  law  of  conspiracy  night  apply,  then 
it  could  only  be  on  the  theory  and  based  on  the 
view  that  these  parties  had  conspired  to  violate 
the  law;  but  here  such  conspiracy  had  termi- 
nated at  least  when  the  parties  were  separated 
and  Cassie  Dunn  had  removed  to  a  distant 
county.  The  mle,  of  course,  is  well  known  that 
in  no  case  is  the  declaration  or  statement  of 
one  of  the  co-conspirators  admissible  against 
the  other  after  the  object  of  the  conspiracy  had 
been  completed.  In  this  case  it  was  alleged  that 
appellant  had  been  guilty  of  incest  with  his 
niece,  Cassie  Dunn,  on  the  29tb  day  of  Janu- 
ary, 1914.  Th^  letter  in  question,  if  written 
at  all,  was  written  some  tune  after  the  20th 
day  of  Octol>er — in  other  words,  almost  a  year 
after  the  date  and  time  of  the  alleged  offense; 
so  tliat,  under  any  view  of  the  case,  the  state- 
ments of  Cassie  Dunn,  whether  written  or  oral, 
made  nearly  a  year  after  the  commission  oc 
the  alleged  offense,  could  not  have  been,  and 
would  not  under  any  of  the  authorities  on  any 
theory  of  conspiracy  be,  admissible  against  de- 
fendant. It  cannot  be  contended  that  merely 
because  appellant  denied  his  guilt,  and  because 
Cassie  Dunn  for  a  time  refused  to  disclose  the 
author  of  her  shame,  and  all  because,  when  she 
did  disclose  it,  that  it  was  a  person  other  than 
appellant,  that  this  showed  a  conspiracy  in  re- 
spect to  the  offense  charged  here.  Tlie  state- 
ment of  tine  trial  court  on  the  whole  subject  of 
the  conspiracy,  and  the  wish  and  purpose  on  the 
part  of  Cassie  Dunn  and  appellant  to  resume 
their  relation,  is  not  only  unsupported  by  any 
evidence,  but  is  directly  in  the  face  of  all  the 
evidence.  In  this  connection,  we  may  say  fur- 
ther that  we  understand  the  propriety  and  some- 
times the  necessity  of  trial  court's  making  ex- 
planations of  bills  of  exceptions  with  a  view 
of  exhibiting  and  disclosing  correctly  the  partic- 
ular circumstances  under  whlA  the  court  acted 
or  the  conditions  under  which  the  matter  arose ; 
but  we  have  never  understood  that  a  general 


I  judgment  or  opinion  of  tlie  trial  court,  involving 
I  practically  n  decision  of  the  very  matter  and 
I  issue  in  controversy,  is  binding  on  anybody,  and 
that  is  particularly  true  in  this  case,  where  such 
explanation  is  flagrantly  and  outrageously  un- 
true. 

The  testimony  In  this  case  shows  beyond  donbt 
that  appellant  never  talked  to  Cassie  Dunn 
from  the  time  she  left  Coryell  county  in  the 
spring  or  summer  of  last  year  until  a  few  days 
before  the  trial,  and  that  then  such  conversa- 
tion was  had  vpeolj  In  the  presence  of  her  fa- 
ther and  others.  More  than  that,  it  is  disclosed 
by  the  testimony  of  the  state  itself  that  neither 
the  appellant  nor  his  counsel,  his  kinspeqple, 
or  any  friend  had  talked  or  OMiferred  with  Ois- 
sie  Dunn  ai>out  the  case  at  all  until  just  before 
the  trial,  and  then  in  a  perfectly  open  way  in 
the  presence  of  the  witnesses  for  the  prosecution. 
Commencing  on  the  bottom  <rf  page  6  of  the 
statement  of  facts,  we  find  the  following : 

"Q.  Mr.  Calloway  asked  you  If  counsel  represent- 
ing your  uncle  and  your  uncle  and  bis  brothers  had 
not  been  talking  to  you  about  this  matter?  A.  No. 
sir,  they  haven't.  Q.  All  the  talk  that  baa  been 
bad  with  reference  to  this  case  with  yon  was  In 
the  presence  ot  your  father,  by  usT  A.  Tee.  slrj 
also  In  the  presence  ot  several  others.  Bam  Whit- 
ley was  tba  first  person  and  Uncle  Altred  that  I 
ever  told  who  was  responsible,  who  it  was  that 
had  bad  Intercourse  with  roe.  I  told  them  that 
there  at  the  hotel.  In  a  short  time  then  you  (Mr. 
Sadler)  and  Mr.  Cobb  (another  attorney  (or  the  de- 
fendant) and  Mr.  WhIUey  and  Mr.  HoUlngsworth, 
my  uncle,  all  came  down  to  the  hotel,  and  I  told 
you  all  In  the  preeence  ot  my  father  who  was  re- 
sponsible. Up  to  the  time  I  told  Sam  Whitley  and 
my  uncle  who  was  responsible,  I  had  not  talked 
to  any  of  the  HoIIingsworth  people  about  this  ease. 
I  bad  not  seen  my  uncle  since  I  left  home  and 
went  out  West,  till  be  and  Sam  Whitley  came  down 
to  the  gallery  where  I  was  at  the  hotel,  and  that 
is  whan  I  told  them  who  it  was." 

Again,  the  witness  Tom  Dunn,  father  of  Ca^ 
sie  Dunn,  on  redirect  examination  testified  as 
follows: 

"The  detendaot  did  not  talk  to  my  daughter  at 
all  from  the  time  she  went  to  Callahan  county  till 
he  talked  to  her  down  at  the  hotel  In  the  presence 
of  Sam  Whitley.  The  defendant,  nor  none  ot  his 
counsel,  nor  no  one  interested  In  the  case,  has 
talked  to  Cassie  outside  of  my  hearing  and  pres- 
ence. None  ot  the  defendant's  relatives  or  friends 
or  representatives  had  talked  to  Cassie  before  ahe 
told  Sam  Whitley  down  at  the  hotel  that  Henry 
Dollins  was  responsible  and  that  the  defendant  was 
not  guilty.  They  had  never  seen  the  girl  since 
she  left  here  last  summer.  I  was  present  and  heard 
the  girl  make  tbe  statement  at  the  hotel  in  regard 
to  Dollins  and  the  defendant.  She  gave,  as  the 
reason  she  did  not  tell  me  who  it  was,  was  be- 
cause she  did  not  want  to.  That  is  the  only  rea- 
son she  ever  gave  me  before  she  came  here.  Caa- 
sle  never  was  back  in  Coryell  county  from  tbe 
time  she  left  here  and  went  out  to  my  home  until 
I  brought  her  back  here  before  the  grand  jury. 
We  were  subpoenaed  here  before  the  grand  Jury  for 
tbe  purpose  of  trying  to  find  out  who  was  responsi- 
ble for  her  condition." 

There  is  no  testimony  in  the  record  that  at 
all  disputes  the  statements  which  we  have  above 
quoted.  'Thertrfore  we  say  in  respect  to  the  mat- 
ter of  conspiracy  obtruded  in  the  case  by  the 
trial  court,  and  on  which  some  reliance  seems  to 
have  been  placed  by  the  learned  Presiding 
Judge,  since  it  is  included  in  his  opinion,  that 
it  does  not  and  cannot  aHect  at  all  the  admissi- 
bility of  tliis  letter  for  the  reasons  given  be- 
low : 

(a)  That  the  law  of  conspiracy  has  no  relation 
to  and  does  not  apply  at  all  in  this  character  of 
case. 

(b)  Because  if  it  could  apply,  as  a  matter  of 
fact,  there  was  no  proof  at  all  of  conspiracy  ex- 
cept and  unless  it  might  be  said  that  a  conspira- 
cy is  to  be  implied  from  the  nature  of  the  ctuirge 
and  tlie  evidence  adduced  in  support  of  it. 

(c)  In  any  event,  if  there  could  be  said  to  be 
conspiracy,  it  was  only  in  respect  to  the  offense 
alleged  to  have  been  committed,  and  that,  if 
committed  at  all  having  been  done  almost  a 
year  before  tiie  letter  was  written,  the  conspir- 
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ncy  vas  at  an  end,  and  on  this  ground  the  dec- 
larations and  statements  of  Gassie  Dunn  were 
not  admissible. 

Waa  the  letter  admissible  on  any  other 
KTounds?  We  say  no.  This  answer  and  this 
position  we  shall  be  able  to  sustain,  not  only 
by  the  clearest  and  most  convincing  reasons,  but 
by  an  overwhelming  weight  of  authorities  In 
this  and  other  states.  We  go  further,  and  say 
that  there  is  no  authority  anywhere,  by  any 
court  whieh  the  most  diligent  search  has  been 
able  to  disclose,  to  the  contrary.  The  only 
theory  on  which  it  could,  with  any  seriousness, 
be  contended  that  this  letter  was  admissible, 
wonld  be  on  the  ground  that,  in  effect,  it  was 
an  accusation  by  Caaaie  Dunn  against  the  appel- 
lant, or  an  assertion  to  him  that  involved  of 
necessity  an  assertion  that  he  was  the  father  of 
her  child,  and  therefore  guilty  of  incest 

If  the  affirmative  of  this  proposition  can  he 
maintained  by  such  an  accusation  or  statement 
as  made  by  the  letter,  then  the  particular  objec- 
tion we  are  here  urging  might  not  be  good.  Our 
position  is  that,  whenever  such  accusation  of 
guilt  or  statement  implying  and  embodying  of 
necessity  a  clear  implication  of  guilt  had  been 
admitted,  it  has  been  in  cases  where  same  are 
made  in  the  pretence  of  the  defendant  charged. 
and  where,  being  so  made  in  his  presence,  and 
there  was  no  denial,  such  evidence  has  been  re- 
ceived as  in  the  nature  of  an  admission  of  such 
defendant.  Such  ^tements,  it  has  been  held, 
are  most  logically  admissible  as  res  gestae  of  the 
offense.  Surber  v.  State.  99  Ind.  71 ;  State  v. 
McCJourry,  128  N.  C.  594,  38  S.  B.  883:  State 
V.  Duneen.  116  Mo.  288,  22  S.  W.  699.  And 
this  is  evidently  the  correct  theory  and  the  legal 
reason  on  whic%  courts  have  acted  and  must  act. 

It  is  well  settled  in  the  authorities  that  if 
one  is  charged  with  crime,  and  one  person  or  a 
thousand  persons  in  his  presence  accuse  him  of 
the  crime  and  he  makes  denial,  such  accusation 
cannot  be  admitted.  If  it  were  otherwise,  of 
course,  draigning  persons  mi^ht,  in  sheer  weight 
and  number  of  such  accusations,  get  before  the 
jury  the  opinion  of  a  mighty  crowd  of  witnesses, 
under  such  circumstances  as  to  destroy  any  de- 
fendant. On  the  contrary,  the  rule  is  well  set- 
Ued  In  Kice  v.  State,  49  Tex.  Or.  R.  569,  94  S. 
W.  1024,  that  where  a  direct  accusation  of  guilt 
is  made  to  a  defendant  <n  his  presence,  and 
same  is  heard  and  comprehended  by  him  and 
goes  nndenied,  this  act  and  fact  may  be  shown 
na  in  the  nature  of  an  admission,  and  weight, 
more  or  less  strong  under  the  circumstances, 
will  be  ascribed  to  Lis  silence  as  the  nature  of 
the  accusation  and  other  circumstances  may  war- 
rant. Why  Is  this?  It  is  not  the  accusation  of 
itself  that  counts ;  it  is  the  silence  of  the  person 
accused.  The  law  rightly  reasons,  if  such  accu- 
Bation  is  made  in  the  presence  and  within  the 
hearing  of  the  defendant,  that  if  he  Is  Innocent 
he  will  instinctively  speak  without  opportunity 
to  fabricate  his  defense,  without  opportunity  to 
weigh  his  words,  but,  in  accordance  with  hu- 
man nature  wherever  man  has  lived,  if  innocent, 
the  instinctive  denial  will  be  made.  And  it  will 
be  found,  as  we  will  undertake  to  show  by  the 
authorities  hereinafter  appearing,  that  in  every 
case  where  such  an  accusation  has  been  made, 
and  where  same  was  nndenied,  that  it  has  been 
caaes  where  the  accusation  was  made  in  the 
direct  personal  presence  of  the  accused.  Any 
otiier  rule  would  do  violence  to  all  the  reasons 
and  reasoning  on  which  the  rule  itself  is  based. 
Now,  In  this  case,  if  we  may  assume— and  we 
shall  do  so  for  the  sake  of  the  argument,  that 
Cassie  Dunn  wrote  the  letter  in  question— if  we 
asstmie  that  same  was  received  by  appellant.  It 
was  in  evidence  that  when  written  by  Cassie  she 
was  in  Callahan  county,  and  when  received.  If 
received,  by  appellant,  he  was  in  Coryell  county. 
The  two  parties  were  far  removed  in  physical 
presence  from  each  other. 

What  appellant  said  when  he  received  the  let- 
ter no  one  knows.    Whether  he  then  to  himaelf 


and  to  his  Maker  registered  a  denial,  or  whether, 
if  any  one  was  present,  he  entered  a  denial  to 
him,  the  record  does  not  show.  Knowing  the 
charge  to  be  unjust,  was  he  required  to  take  his 
trusty  pen  in  hand,  to  look  up  his  lone  bottle 
of  ink  and  find  the  writing  paper,  to  elaborate- 
ly pen  the  letter,  to  secure  an  envelope,  to  bor- 
row a, stamp,  to  take  same  to  the  post  office  and 
send  it,  100  miles  away,  under  penalty,  if  refus- 
ing to  do  all  these  things,  to  have  a  hearsay  dec- 
laration admitted  in  evidence  against  him. 
There  Is  no  reason  for  such  a  rule,  and  there  is 
no  authority  sustaining  such  a  rule.  This  iden- 
tical question  has  been  decided  by  this  court. 
The  case  of  Robins  v.  State,  9  Tex.  App.  671, 
is  in  point  here.  In  that  case  both  Callie  and 
Marv  Robins  were  charged  with  the  murder  of 
one  Sope  Millenium.  There  the  court  admitted 
proof  of  the  confession  of  Callie  Robins,  made 
on  the  second  day  after  the  fatal  difficulty;  the 
defendant  Mary  Robins  being  present  and  say- 
ing nothing.  In  discussing  this  matter,  the 
court  says: 

"We  are  of  opinion  that  the  court  did  not  err  In 
admitting  this  evidence,  the  defendant  being  pres- 
ent, and  the  other  evidence  being  amply  suffldeot 
to  establish  that  the  parties  had  acted  together. 
The  confession  of  Callie  Robins  came,  we  think, 
within  the  exception  to  the  general  rule  that,  alter 
the  common  entsrprlse  Is  at  an  end,  no  one  is  per- 
mitted, by  any  subsequent  act  or  declaration  of  his 
own,  to  affect  the  others,  which  exception  Is,  where 
the  confession  U  made  In  the  presence  ot  the  co- 
defendant,  and  under  circumstances  which  would 
make  It  receivable  on  ground  ot  assent  or  Implied 
admission." 

Another  case  directiy  In  point  is  that  of  Sparf 
V.  United  States,  166  IJ.  8.  51,  16  Sup.  Ot  273, 
39  L.  Ed.  343.  In  that  case  St  Claire,  Han- 
sen, and  Sparf  were  charged JoinUy  with  a  mur- 
der on  the  high  seas  of  one  Fitzgerald.  In  that 
case,  it  appears  that  Hansen,  after  the  killing, 
made  certain  declarations  to  Green  and  Larsen 
in  the  presence  of  Sparf.  •  He  also  made  cer- 
tain statements,  confessions  and  declarations  to 
one  Sodergren,  not  in  the  presence  of  Sparf. 
In  discussing  the  admissibility  of  this  declara- 
tion, the  court  held  that,  as  to  the  declaration 
made  in  Sparf's  presence  and  hearing,  this  was 
admissible  on  the  grounds,  as  stated,  that  he 
would  naturally  contradict  it  if  he  did  not  as- 
sent to  their  truth.  As  to  the  other  declara- 
tions, made  not  in  the  presence  of  Sparf,  the 
court  held  them  inadmissible.  In  discussing  this 
matter.  Judge  Harlan  uses  this  language: 

"The  declarations  ot  Hansen  after  the  killing,  as 
detailed  by  Oraen  and  I<anen,  wer«  also  admissible 
in  evidence  against  Sparf,  because  they  appear  to 
have  been  made  In  his  presence  and  under  such 
circumstances  as  would  warrant  the  Inference  that 
he  would  naturally  have  contradicted  them  It  be  did 
not  assent  to  their  truth. 

"But  the  contesslon  and  declarations  of  Hansen 
to  Sodergren  after  the  killing  of  Fitzgerald  were 
Incompetent  aa  evidence  against  Sparf.  St.  Claire, 
Hansen,  and  Sparf  were  charged  Jointly  with  the 
murder  of  Fltxgerald.  What  Hansen  aald  after  the 
deed  bad  been  fully  consummated,  and  not  on  the 
occasion  ot  the  killing,  and  In  the  presence  only 
of  the  witness,  was  clearly  Incompetent  against  his 
codefendant,  Sparf,  however  strongly  It  tended  to 
connect  the  latter  with  the  oommisslon  of  the 
crime.  It  the  evidence  made  a  case  ot  conspiracy 
to  kill  and  murder,  the  rule  Is  settled  that  'after 
the  conspiracy  has  come  to  an  end,  and  whether  by 
success  or  by  failure,  the  admissions  of  one  con- 
spirator by  way  of  narrative  ot  past  facta  are  not 
admissible  In  evidence  against  the  others.'  Logan 
V.  United  States,  IM  V.  B.  2«3,  309,  12  Sup.  Ct.  617, 
3S  U  Ed.  429;  Brown  v.  United  States,  150  U.  S. 
93,  98,  14  Sup.  Ct.  37,  57  L.  Ed.  1010;  Wright's 
Criminal  Conspiracies  (Carson's  Ed.)  212,  213,  217; 
1  Oreenleaf,  p.  233.  The  same  rule  is  applicable 
where  the  evidence  does  not  show  that  the  killing 
was  pursuant  to  a  conspiracy,  but  yet  was  by  the 
Joint  act  ot  the  defendant*. 

"The  objection  to  the  question,  in  answer  to 
which  the  declarations  ot  Hansen  to  Sodergren  were 
given,  was  sufficiently  speclfle.  The  general  rule 
undoubtedly  Is  that  an  objection  should  be  so  fram- 
ed as  to  Indicate  the  precise  point  upon  which  the 
oourt  la  asked    to   ruia.     It  luUi   therefore,   been 
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otten  held  that  an  objection  to  evidence  u  Ir- 
relevant, Immaterial,  and  incompetent,  nothing  more 
being  stated,  is  too  general  to  be  Considered  an  er- 
ror, it  in  any  possible  eirciunstances  It  oonid  be 
deemed  or  could  be  made  relevant,  material,  or 
competent.  But  this  principle  will  not  sustain  the 
ruling  by  which  the  declarations  of  Hansen,  made 
long  after  the  commission  of  the  alleged  murder, 
and  not  in  the  presence  of  Sparf,  were  admitted  as 
evidence  against  the  latter.  In  no  state  ot  case 
were  those  declaratlona  competent  against  Bparf, 
Its  inadmisalbility  as  to  him  was  apparent.  It  ap- 
peared upon  the  very  face  ot  the  auestlon  Itself." 

"This  language  is  al«o  of  value  on  the  ques- 
tion of  conspiracy.  .  We  also  beg  to  call  the 
court's  attention  to  the  comparatively  recent 
case  of  People  r.  Morley,  8  CaL  App.  372,  97 
Pac.  84.  In  that  case  the  court  used  the  follow- 
ing language: 

"It  is  further  insisted  that,  assuming  the  cor- 
rectness of  the  ruling  in  admitting  such  contesslon, 
as  to  defendant  Sanderson  such  confession  by  an 
accomplice  was  Insufficient  to  warrant  his  convic- 
tion. It  must  be  remembered  that  all  ot  the  ad- 
missions and  statements  made  by  Mrs.  Morley,  co- 
defendant  of  Sanderson,  in  relation  to  the  Are  and 
her  connection  and  that  of  Sanderson  therewith, 
were  made  in  Banderton'a  pretence.  She  there  stat- 
ed that  Sanderson  applied  the  match,  and  gave  a 
detailed  account  ot  Sanderson's  connection  with  the 
Uro." 

This  case  is  in  keeping  with  the  general  rule 
that  before  such  declarations  can  be  admitted 
it  must  be  shown  that  they  were  made  in  the 
presence   of   the   defendant. 

The  rule  laid  down  in  the  case  of  Anthony  ▼. 
State,  44  Fla.  1,  32  South.  818,  is  to  the  same 
effect  In  discussing  the  general  question,  the 
court  saya: 

"The  eighth  assignment  is  that  the  court  erred 
In  permitting  the  witness  Conroy  to  detail  the  state- 
ment of  Tom  Moore  as  to  his  having  sent  pork 
loins  to  the  defendant.  This  assignment  has  ref- 
erence to  a  statement  made  by  Moore  and  assented 
to  by  de/endant  when  they  were  before  the  com- 
mitting magistrate.  They  were  warned  by  that  ot- 
flcer  that  any  statement  they  made  might  be  used 
against  them.  Moore  made  a  statement  in  ref- 
erence to  six  pork  loins  taken  by  him  and  sent  to 
Anthony  on  the  20th  of  April,  1901,  and  the  latter 
said,  'Yes,  that  is  right.'  In  a  colloquy  between 
them  at  that  time  Anthony  stated  that  ha  paid 
Moore  {5  for  the  lot  on  Monday,  and  they  did  not 
agree  as  to  the  payment  being  made  on  Monday, 
but  finally  both  agreed  that  the  payment  was  on 
Sunday.  The  contention  is  that  the  confession  of 
Moore,  being  a  codefendant,  was  InadmlBsible  as 
against  defendant  Anthony,  under  the  rule  stated 
In  Anderson  v.  State,  24  Fla.  139,  3  South.  884,  that, 
when  two  parties  have  been  engaged  together  in  an 
offense,  the  confession  ot  one,  after  the  completion 
of  the  offense,  is  not  allowable  as  evidence  against 
the  other.  The  record  before  us  shows  that  only  that 
part  ot  Moore's  statement  that  Anthony  expressly 
assented  to  and  stated  to  be  correct  was  put  In  evi- 
dence against  him,  and  we  do  not  see  what  ground 
of  complaint  he  has  on  this  account.  It  was  a 
statement  not  simply  acQUlesced  in,  but  stated  by 
him  to  be  correct,  and  to  this  extent  it  was  his  own 
statement." 

The  same  rule  is  likewise  laid  down  in  the 
case  of  State  t.  Bowers,  17  Iowa,  46,  and  in 
this  case  it  is  said: 

"It  was  competent  to  prove  what  was  'said  by 
Cowen  in  regard  to  taking  the  horses  In  the  pres- 
ence and  hearing  of  defendant,  to  which  he  made 
no  objection,  although  he  remained  silent  and  did 
not  by  any  words  or  other  acts  assent  to  its  cor- 
rectness.' The  weight  to  be  attached  to  such  a 
conversation,  or  the  presumption  arising  from  the 
prisoner's  silence,  must  depend  upon  the  circum- 
stances, and  of  all  these  the  Jury  are  the  proper 
Judges.  In  some  instances  this  presumption  would 
be  very  strong  against  him ;  In  others,  equally 
slight.  As  a  rule,  however,  such  testimony  should 
be  cautiously  received  and  weighed  In  the  same 
manner.  It  cannot  he  said,  however,  to  be  Incom- 
petent and  Inadmissible." 

Many  other  authorities  could  be  cited  in  eap- 
port  of  our  position,  if  time  and  space  permit- 
ted. We  assume,  in  view  of  our  great  con- 
fidence in  the  learning  and  ability  of  this  court, 
that  when  the  matter  is  called  to  their  atten- 
tion that  no  additional  authorities  on  this  sub- 
ject will  be  required.    In  this  case  the  objection 


'  was  timely  made.  It  was  made  with  snffiijeiit 
fullness  and  clearness  to  arrest  attention  and  to 
indicate  to  the  court  the  precise  grounds  <m 
which  the  objections  were  predicated.  Any 
statement  by  Cassie  Dunn  or  any  other  person 
touching  appellant's  connection  with  the  offense 
in  question  after  the  completion  of  same  was  as 
to  him  hearsay,  and  this  is  true  as  to  declara- 
tions and  statements  made  by  Cassie  Dunn  as 
if  made  by  any  one  else. 

Suppose  in  this  case  Cassie  Dunn  had,  in  the 
most  formal  manner,  made  a  complete  confes- 
sion in  writing  under  the  statute,  with  all  the 
safeguards  and  solemnities  required  by  law,  in 
which  she  had  confessed  her  own  guilt,  made 
unequivocal  statements  implying  the  guilt  of 
this  defendant,  and  she  or  the  state  had  mailed 
same  to  anoellant,  and  he  had  put  same  in  bis 
pistol  pocket,  or  in  his  bank  book,  or  destroyed 
it,  or  made  no  reply  to  it;  would  such  state- 
ments contained  In  such  confession  have  been 
admissible  against  this  man,  not  having  been 
made  in  his  presence,  but  being  merely  sent  to 
him  100  miles  away?  We  say  no;  and  no  au- 
thorities can  be  found  contrary  to  our  assertion, 
and,  as  we  believe,  no  good  reasons  can  be  giv- 
en supporting  the  contrary  of  our  claim.  If  we 
are  correct  about  this  matter,  it  will  need  no 
argument  to  convince  this  court  that  the  mo- 
tion should  be  granted  and  the  case  reversed. 
Without  this  testimony,  it  is  doubtful  if  appel- 
lant would  have  been  convicted.  With  this  il- 
legal testimony  in,  his  escape  became  almost 
an  impossibility. 

IV, 

We  have  decided  to  say  something  in  respect 
to  the  action  of  the  court  in  overruling  the  mo- 
tion for  new  trial,  but  we  feel  that  we  have  al- 
ready protracted  this  argument  to  too  great  a 
length.  The  whole  case  was  tried,  as  the 
record  discloses,  after  the  manner  of  a  poorly 
regulated  debating  society.  The  cross-examina- 
tion of  the  appellant  in  respect  to  the  whole 
case,  and  especially  in  respect  to  the  letter  of 
Cassie  Dunn  and  other  matters,  was  an  outrage. 
The  testimony  against  appellant  in  many  re- 
spects is  most  singular.  iNo  one  can  read  the 
testimony  of  Easter,  the  only  witness  who  tes- 
tified to  any  acts  of  intercourse,  without  being 
struck  with  the  utter  improbability  of  it  all. 
The  time  of  day,  the  scene,  the  place,  the  im- 
probability of  his  being  at  the  place  at  the  time 
he  said  he  was,  the  unlikelihood  of  his  seeing 
him,  even  from  his  own  standpoint,  what  he 
claims  to  have  seen,  and  the  utter  impossibility 
of  his  doing  so,  in  the  li^ht  of  the  affidavit  con- 
tained in  the  motion  for  rehearing,  must,  it 
seems  to  us,  impress  the  court  as  being  demon- 
strated beyond  doubt. 

Some  regard,  further,  should  be  had,  it  seems 
to  us,  to  the  good  character  of  this  man,  wlio, 
under  all  the  evidence,  for  20  years  after  the 
death  of  his  wife,  had  never  waited  on  any  other 
woman.  There  was  the  strongest  reason  for 
Henry  Dollins  to  undertake  to  fix  the  guilt  up- 
on the  appellant.  For  the  time  being,  he  seems 
to  have  done  so.  It  remains  to  be  seen  whether, 
in  view  of  the  patent  and  grievous  errors  at>ove 
complained  of,  he  can  ultimately  succeed.  We 
respectfully  urge  the  court  to  carefully  and 
prayerfully  review  the  case,  in  the  light  of  rea- 
son and  authorities,  in  the  confident  belief  that 
when  the  court  has  done  so  that  your  honors 
ought  to  and  will  grant  a  rehearing.  There  are 
other  errors  of  a  grave  nature  to  which  we  have 
not  had  time  to  call  attention.  It  will  be  ob- 
served, further,  that  we  have,  in  this  argument, 
called  attention  fo  some  authorities  directly  in 
point  ot  which  the  court  did  not  have  the  ad* 
vantage  on  original  submission. 

Supplemental  Argument  in  Support  of  Motion 
for  Rehearing. 

On  the  trial,  the  state  was  permitted  to  in- 
troduce in  evidence  a  letter  ttwa  Cassie  D  uin 
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to  appdlant,  written  many  montlia  after  the  al- 
leged commission  of  the  oSense  vritb  wliich  ap- 
pellant stands  charged.  There  was  no  corre- 
spondence either  before  or  after  this  letter  from 
appellant  in  respect  to  the  matter  to  which  the 
letter  relates;  that  is,  in  respect  to  that  por- 
tion of  same  which  implies  a  charce  of  guilt 
against  him.  It  is  clear,  too,  that  there  is  not 
in  the  record  any  admission  l)y  appellant,  either 
Terfcal  or  written,  of  the  truthfulness  of  any 
statement  or  charge  therein  contained.  It  is 
also  true  that  this  letter  was  written  some  eight 
or  nine  months  after  the  date  of  the  commission 
of  the  alleged  offense.  That  this  letter  is  not 
admissible  is  clearly  held,  as  we  conceive,  by 
all  the  authorities,  for  that  the  statement  was 
inade  long  after  the  commission  of  the  alleged 
offense.    The  rule  seems  to  be  that : 

"The  admissions,  to  be  competent  against  a  co- 
ooDsplrator,  must  have  been  made  pending  and  In 
furtherance  of  the  conspiracy.  If  made  before  or 
afterwards,  they  are  Inadmissible,  unless  made  at 
the  Instance  or  with  the  knowledge  and  consent  of 
the  co-consplrator." 

Again  it  is  said : 

"The  admissions,  to  be  competent,  must  not  only 
be  made  at  the  time  of  the  conspiracy  or  Its  ex- 
ecution, but  must  relate  thereto."  Eney.  of  Evi- 
dence, ToL  1.  pp.  S93,  594. 

This  matter  we  have  discussed  quite  fully  in 
our  original  argument,  and  deem  it  unnecessary 
to  cite  additional  authorities  on  Uiat  question. 
The  main  question  involved  in  the  case  under 
this  assignment  is  whether  or  not  a  letter  from 
an  accomplice  after  the  commission  of  the  al- 
leged offense,  not  replied  to,  is  admissible.  On 
this  question  we  desire  to  call  the  attention  of 
the  court,  first,  to  the  rule  laid  down  in  the 
latest  edition  of  Jones  on  Evidence  (volume  2, 
S  269,  p.  493),  where  he  nses  this  language: 

"Letters  written  to  a  party  and  received  by  him 
may,  under  some  circumstances,  be  read  In  evidence 
against  him,  but  before  they  can  be  received  as  ad- 
missions against  him  there  must  be  some  evidence 
besides  mere  possession  showing  acquieicence  in 
their  contents  as  proof  of  some  act  or  reply  or 
statement;  and  In  such  case  there  must  of  course 
be  proof  that  the  one  sought  to  be  charged  has  re- 
ceived the  letter." 

Again  the  same  author,  on  page  494,  says : 
"A  distinction  exists  between  the  effect  to  be 
given  to  oral  declarations  made  by  one  party  to 
another,  which  are  in  answer  to  or  contradictory 
of  Bome  statement  made  by  the  other  party,  and  a 
written  statement  in  a  letter  written  by  such  party 
to  another.  It  may  well  be  that  under  most  cir- 
cumstances what  Is  said  to  a  man  to  his  face, 
which  conveys  the  idea  of  an  obligation  on  bis  part 
to  the  person  addressing  him  or  on  whose  behalf 
the  statement  Is  made,  he  Is  at  least  in  some  meas- 
ure called  upon  to  contradict  or  explain;  but  his 
failure  to  answer  a  letter  Is  entirely  dttferent,  and 
there  is  no  rule  of  law  which  requires  a  person  to 
enter  Into  a  correspondence  with  another  In  refer- 
ence to  a  matter  In  dispute  between  them,  or  which 
holds  that  silence  should  be  regarded  as  an  ad- 
mission against  the  party  to  whom  the  letter  Is  ad- 
dressed. Such  a  rule  would  enable  one  party  to 
obtain  an  advantage  over  another  and  has  no  sanc- 
tion In  the  law." 

Again,  the  same  author,  on  page  688  of  the 
aome  volume,  uses  this  language  (after  having 
discussed  the  admissibility  of  silence  under  ac- 
cusations of  guilt)  : 

"With  respect  to  written  communication,  however, 
the  rule  is  different,  because  the  failure  of  one  re- 
ceiving the  letter  to  answer  It  may  be  attributed 
to  many  causes  besides  an  acquiescence  In  the  truth 
of  what  is  written,  and  sucb  a  rule  would  fomlsh 
a  dangerous  weapon  In  the  hands  of  an  unscrupu- 
lous party  to  make  evidence  In  bis  favor  against  a 
careless  opponent.  It  cannot  be  said,  however,  to 
be  an  unvarying  rule  that  an  unanswered  letter 
may  not  be  evidence  against  the  person  addressed, 
because  there  are  cases  In  which  such  letters  have 
been  admitted.  The  better  supported  rule  probably 
Is  that  on  the  reasonable  grounds  above  stated  un- 
answered letters  are  ordinarily  no  evidence  against 
the  person  addressed  as  admissions  of  the  truth  of 
Btatements  contained  therein,  The  true  rule  to  be 
Katbered  from  the  cases  Is  that  unanswered  state- 
ments In  letters  are  seldom  to  be  regarded  as  ad- 


missions by  the  persons  addressed,  but  that  ex- 
ceptional circumstances  may  justify  the  court  In 
submitting  them  to  the  jury  with  the  proper  cau- 
tion." 

The  rule  as  stated  in  (3yc.  (volume  16,  p. 
690)  is  as  follows: 

"The  general  rule  Is  that  omission  to  answer  a 
written  communication  is  not  evidence  of  the  truth 
of  the  facts  therein  stated,  and  that  under  ordi- 
nary circumstances  a  party  Is  not  required  to  re- 
ply to  a  letter  containing  false  statements  of  fact. 
There  are  circumstances  under  which  unanswered 
letters  are  competent  evidence  of  admissions  by 
acquiescence  In  the  statements  therein  contained, 
as  when  the  party  receiving  a  letter  has  in  any 
way  invited  the  same,  or  when  there  Is  any  ground 
to  Inter  that  he  has  acted  on  the  letter  by  partly 
answering  it,  or  otherwise  recognizing  It,  or  when 
with  such  letters  goods  or  other  articles  are  for- 
warded with  bills,  and  these  are  received  without 
return  or  prot^t.  or  where  money  Is  sent  upon 
terms  and  oondltlons  stated  In  the  letters,  and  la 
not  returned,  and  there  Is  no  objection  to  or  denial 
of  tba  statements  contained  In  the  enclosing  writ- 
ing." 

The  rule  on  this  subject  is  thus  cited  by  Mr. 
Wharton,  in  his  valuable  work  on  Criminal  Evi- 
dence   (volume  2,  §   682)  : 

"The  fact  that  an  unanswered  letter  or  other  pa- 
per Is  found  in  the  possession  of  a  party,  but  not 
acknowledged  by  him.  Is  not  ground  tor  the  admis- 
sion of  the  paper  as  evidence  against  him.  Were 
it  admitted,  an  innocent  man  might,  by  the  artifices 
of  others,  be  charged  with  a  prima  facie  case  of 
guilt  which  be  might  And  It  dlfllcult  to  repel.  It 
is  otherwise,  however,  when  the  party  addressed  In 
any  way  invited  the  sending  to  him  of  the  let- 
ter, or  when  there  is  ground  to  Infer  he  acted  on 
the  letter.  Whore  sucb  tacit  recognition  is  claimed, 
the  whole  conversation  or  correspondence  which  con- 
stitute a  recognition  must  be  given." 

This  general  question  is  also  discussed  by  Hr. 
Wigmore,  in  his  worli:  on  Evidence,  in  section 
1073,  where  very  many  of  the  authorities  to 
which  we  will  call  attention  are  cited.  This  sec- 
tion is  so  lengthy  that  we  deem  it  inadvisable 
to  insert  it  here.  It  will  be  noted  that  Mr. 
Wigmore  probably  in  his  text  goes  further  than 
any  other  author  towards  sustaining  unanswer- 
ed letters.  His  references  to  some  of  the  Eug- 
Usb  authorities  would,  if  not  carefully  analyzed, 
rather  tend  to  oppose  the  position  which  we 
are  seeking  to  maintain.  We  tbinli  the  authori- 
ties cited  above  and  the  reasons  on  which  they 
rest  must  and  wiU  support  the  proposition, 
to  which  the  numerous  authorities  hereafter  not- 
ed relate,  that  in  a  criminal  oate  letters  unan- 
swered containing  statements  of  criminative 
facts  are  not  to  be  received  under  any  circum- 
stances, unless  possibly  where,  in  {irosecution 
for  treason  or  matters  of  that  sort,  it  t>ecomes 
important,  in  respect  to  letters  written  at  the 
time  the  events  were  moving,  to  show  his  knowl- 
edge of  the  action  and  conduct  of  others.  Ordi- 
narily, unanswered  letters  are  not  admissible 
even  in  civil  cases,  and,  as  the  authorities  note, 
the  exception  to  this  rule  in  civil  cases  is  where, 
for  instance,  it  is  sought  to  prove  demand,  where 
such  demand  is  necessary,  letters,  though  unan- 
swered, may  be  given  in  evidence.  Another  ex- 
ception is  where  the  character  of  one's  posses- 
sion is  in  issue,  and  he  is  holding  adversely,  it 
has  been  permitted  to  make  proof  of  a  demand 
by  a  letter,  though  imanswered.  Another  excep- 
tion is  that,  where  the  letter  so  received  has 
been  acted  upon,  and  again  where  the  person  re- 
ceiving the  letter  has  replied  to  certain  portions 
of  it,  and  his  replying  letter  contains  no  denial 
of  the  other  matters  with  which  he  is  sought  to 
be  charged.  Under  some  circumstances  such 
letter  is  admissible.  Or  when  goods  have  been 
sent  with  a  letter,  and  received  and  appropriat- 
ed, the  letter,  though  unanswered,  has  been  ad- 
mitted ;  and  the  same  is  true  where  there  has 
been  a  remittance  of  money,  and,  as  in  the 
Home-Took  Case  in  England,  where  he  was 
charged  with  treason,  it  was  held  that,  though 
unreplied  to,  letters  found  in  his  possession, 
covering  the  dates  of  the  treason  alleged,  were 
admissible.     Such  also  seems  to  be  the  ruling 
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in  De  Beringer's  Trial,  which  was  also  for  trea- 
son. These  are  the  only  criminal  cases  which 
we  have  found  which  in  any  way  oppose  the  doc- 
trine for  which  we  contend,  and  we  think  are 
easily  distinguishahle  from  the  case  at  bar.  It 
may  be  that  the  case  of  Commonwealth  v.  Wa- 
terman, 122  Mass.  43,  is  in  a  general  way  op- 
posed to  our  view.  The  statement  of  facts  ^n 
that  case  ia  very  lengthy,  but  the  opinion  is  a 
general  abstract  one,  and  does  not  refer  to  the 
many  other  Massachusetts  cases  which  thorough- 
ly support  our  position. 

We  propose  now  to  consider  some  of  the  cases 
which  sustain  our  position.  Among  these  is  the 
case  of  People  v.  Colburn,  106  Cal.  648,  38  Pac 
1106.  In  that  case  Colburn  was  charged  with 
robbery.  There  was  introduced  against  him  a 
letter  from  a  friend  which  contained  quite  dam- 
aging evidence  against  him.  The  letter  is  set 
out  in  the  opinion.  In  discussing  the  letter  the 
Supreme  Court  of  California  say : 

"That  the  letter  contained  damaging  evidence 
against  the  delendant  Is  quite  apparent.  It  does 
not  In  direct  terms  state  his  guilt,  but  the  fact 
that  the  writer  regarded  defendant  and  A.  [Allc 
Knox]  as  being  guilty  Is  plainly  Inferable  from  his 
solicitude  and  caution  to  them  to  avoid  discovery 
of  their  whereabouts.  All  this  was  well  calculated 
to  Impress  a  jury  with  the  belief  that  defendant 
was  guilty.  This  letter  was  clearly  hearsay.  Were 
such  evidence  admissible  against  a  defendant  charg- 
ed with  crime,  there  would  be  no  limit  to  the  power 
ot  designing  persons  to  manufacture  testimony 
against  their  nelgbt>ors.  It  will  not  do  to  say  that 
Moore  was  a  friend  of  the  defendant,  and  hence 
that  the  evidence  was  admissible.  It  would  be 
quite  easy  for  an  enemy,  under  the  guise  of  friend- 
ship, to  indict  the  most  damaging  epistles  to  a 
victim  whose  destruction  be  was  seeking  to  en- 
compass. The  question  of  friendship  or  enmity 
does  not  properly  constitute  a  factor  in  the  prob- 
lem. The  letter  was  a  statement  of  a  third  party, 
in  no  wise  connected  with  defendant,  was  not  made 
under  the  sanction  of  an  oath,  and  not  admisalble. 
The  possession  of  unanswered  letters  Is  not  such 
evidence  of  acquiescence  In  their  contents  as  to 
make  them  admissible  In  a  civil  case,  and  a  letter 
found  upon  a  prisoner  when  arrested  has  been  held 
to  be  no  evidence  of  the  (acts  stated  in  it.  Rap. 
Cr.  Law,  §  283 ;  Whart.  Cr.  Hv.  S  68J ;  People  v. 
Oreen,  1  Parker.  Cr.  R.  [N.  Y.]  U;  Com.  v.  Bdg- 
erly,  10  Allen  [Mass.]  184;  Smith  v.  Shoemaker,  17 
Wall.  £30  [21  U  Bd.  717].  There  are  exceptions  to 
the  rule,  as,  for  Instance,  where  it  is  shown  that 
the  defendant  has  acted  upon  the  information  con- 
tained in  the  letter;  or  where  he  has  answered  it, 
In  which  case  so  much  of  the  letter  as  Is  ex- 
planatory of  his  answer  is  admissible;  or  where 
the  paii^  receiving  the  letter  has  by  his  acts  or 
conduct  Invited  the  sending  of  it  to  him.  There 
was  no  sufficient  showing  to  render  the  letter  ad- 
missible under  any  of  these  exceptions." 

This  case,  we  think,  very  clearly  states  the 
rule.  It  also  clearly  states  the  exceptions  to 
the  rule  in  criminal  cases,  and  they  are  as  fol- 
lows: (a)  Where  it  is  shown  that  the  defend- 
ant has  acted  upon  information  contained  in  the 
letter;  or  (b)  where  he  had  answered  it,  in 
which  case  it  is  stated  so  much  of  the  letter  as 
is  explanatory  of  his  answer  is  admissible,  or 
where  the  party  receiving  the  letter  has  by  his 
acts  or  conduct  invited  the  sending  of  it  to  him. 
On  this  last  exception  we  ask  the  court  to  note 
particularly  the  case  of  Packer  v.  U.  S.,  106 
Fed.  906,  46  C.  C.  A.  35,  as  to  what  is  meant 
by  the  phrase  "inviting  the  sending  of  the  letter 
to  him.^' 

The  next  case  to  which  we  desire  to  call  atten- 
tion is  the  case  just  noted  of  Packer  t.  U.  S., 
supra.  That  case  was  decided  by  Judge  Wal- 
lace, Circuit  Judge,  in  New  York.  It  is,  in  our 
judgment,  one  of  the  best  opinions  in  the  books 
on  this  question.  We  quote  practically  all  that 
is  said  by  the  court  in  that  case : 

"The  Introduction  in  evidence  of  the  Moody  let- 
ter was  prejudicial  to  the  accused,  and  we  can 
discover  no  ground  on  which  the  ruling  receiving 
it  can  be  upheld.  It  was  written  and  sent  after  the 
offenses  charged  in  the  indictment  had  been  com- 
mitted. The  correspondence  between  Moody  and 
the  accused  while  the  transactions  evidencing  the 
scheme  to  defraud  were  taking  place  was  compe- 
tent, because  the  letters  were  verbal  acta  oonsti- 


tntlng  a  part  of  the  res  gestie.  It  was  also  oom- 
pptent  because  the  letters  from  the  accused  were 
admissions  of  facts  contained  In  them,  and  a  re- 
sponse to  the  letters  of  Moody,  and  the  latter  were 
necessary  to  a  correct  understanding  of  the  scope 
and  effect  of  the  admissions.  It  is  urged  that  the 
last  Moody  letter  was  competent  because  It  was  a 
reply  to  a  letter  from  the  accused  soliciting  farther 
remittances  from  Moody.  The  contention  Is  fal- 
laciooa  nnless  It  can  be  maintained  as  a  oorraet  le- 
gal proposition  that  a  request  admits  In  adrance 
the  statements  made  In  resiionse.  This  would  be  a 
very  dangerous  doctrine,  and  finds  no  color  of  sup- 
port In  the  law  of  evidence.  If  only  that  part  of 
the  reply  refusing  to  make  further  remittances  had 
been  read,  no  harm  would  have  been  done;  but,  as 
has  been  stated,  the  letter  was,  in  substance,  a  nar- 
rative of  past  evenu,  of  which  there  waa  no  other 
evidence,  and  an  argument  to  demonstrate  that  the 
accused  had  been  guilty  of  a  scheme  to  defraud 
Moody.  It  is  also  urged  that  the  letter  waa  admis- 
sible as  a  tacit  admission  by  the  accused  of  the 
truth  of  ItB  statements ;  it  having  been  proved  that 
the  accused  did  not  reply  to  it.  AdmlBSlons.  of 
course,  may  be  inferred  from  silence  as  well  a» 
from  express  statements;  but  It  has  been  uniform- 
ly held  by  the  courts  that  the  failure  to  reply  to  a 
letter  is  not  to  be  treated  in  a  criminal  or  in  a 
civil  action  as  an  admission  of  the  contents  of  the 
letter 

"In"  Com.  V.  Eastman,  1  Cash.  tMaas.l  a5  [48 
Am.  Dec.  698],  the  court  said:  'The  letters,  bow- 
ever,  If  properly  identified,  would  not,  of  tuein- 
selves,  authorize  any  inference  against  th»  defend- 
anU.  They  were  only  the  acts  and  declarations  of 
others;  and,  unless  adopted  or  sanctioned  by  the  de- 
fendants by  some  reply  or  statement,  or  by  wjine 
act  done  in  pursuance  to  their  snggeaUon,  tbey 
ought  not  to  prejudice  the  defendants.  Letters  ad- 
dressed to  an  individual,  and  received  by  him.  are 
not  to  have  the  same  effect  as  verbal  communica- 
tions. Silence  In  the  latter  case  may  authoriie  the 
inference  of  an  assent  to  the  statement  made,  but 
not  equally  so  In  the  case  of  a  letter  received  but 
never  answered  or  acted  upon.  So  far  as  these 
letters  might  be  shown  by  other  proof  to  have  been 
acted  upon  or  sanctioned  by  the  defendants,  so  far 
they  would  be  competent  evidence." 

"In  People  v.  Green,  1  Parker  Cr.  R.  [N.  *•!  17, 
the  court  said :  'The  maxim,  "Qui  Ucet  consentlre 
videtur,"  has  also  been  applied  between  the  parties 
to  certain  mercantile  dealings;  as  where  an  account 
current  was  sent  to  the  party  by  letter,  and  no 
objection  made  to  it  within  a  given  time,  estab- 
lished by  convenience  or  by  commercial  usage. 
But  it  could  not.  In  principle,  be  applicable  to 
facts  sUted  in  a  letter  which  the  P»"y  »"„f°t 
bound  or  Interested  to  answer.  It  would  be  placing 
a  man  entirely  at  the  mercy  of  another.  If  bo 
was  bound  by  what  others  chose  to  assert  In  ad- 
dnToainK  letters  to  him.  In  no  case  could  hia  al- 
fencl  1^   ™nsidered   S   admission   of    such   facto/ 

"It  could  not  be  applicable  to  any  case  where 
the  letter  only  tends  to  support  a  charge  or  guilt 
and  where  it  has  been  followed  by  no  action,  and 
no  response  on  the  part  of  the  person  receiving  the 
letter.  The  same  principle  has  been  repeatedly  ap^ 
nlied  in  civil  actions.  Falrlle  v.  Denton  8  Car.  & 
P  103;  Oasklll  v.  Skene.  14  (J.  B.  664;  Learned  v. 
Tillotson  97  N.  T.  1  [49  Am.  Rep.  B08];  Bank  v. 
DelaflSd'  126  N.Y.  418.  27  N.  B.  797;  Oray  v. 
Fee  cSim  Co..  162  N.  Y.  S^T  B6  N.  E.  903,  49  U 
R.  A.  B80  [76  Am.  St.  Rep.  327]. 

It  will  be  noted  that  in  that  case  the  admis- 
sibility of  a  letter  was  sought  to  be  sustained  on 
the  ground  that  it  waa  a  reply  to  a  letter  from 
the  accused  soliciting  further  remittances  from 
Moody.    Answering  this  contention,  the  court 

say : 

"The  contention  Is  fallacious  unless  It  can  be 
maintained  as  a  correct  legal  proposition  that  a 
request  admits  in  advance  the  statements  made  in 
response.  This  would  be  a  very  dangerous  doc- 
trine, and  finds  no  color  of  support  In  the  law  of 
evidence.  If  only  that  part  of  the  reply  refusing 
to  make  further  remittances  had  been  read,  no 
harm  would  have  been  done;  but,  as  has  been 
sUted,  the  letter  was,  in  subaUnce,  a  narrative  of 
past  events,  of  which  there  was  no  other  evidence. 
and  an  argument  to  demonstrate  that  the  accused 
had  been  guilty  of  a  scheme  to  defraud  Moody." 

Our  recollection  is  that  there  were  no  letters 
from  appellant  to  Cassie  Dunn  read  in  evidence 
on  the  trial.  There  was,  as  we  recall,  prob- 
ably another  letter  of  hers  to  appellant  intro- 
duced in  evidence,  and  there  was,  as  we  remem- 
ber, a  letter  or  two  from  her  father  to  appellant. 
There  was  proof,  as  we  remember,  that  appel- 
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lant  and  Cassle  Dunn  liad  conducted  a  friendly 
correspondence  after  she  left  appellant's  place; 
but  there  is,  we  are  pretty  sure,  nothing  in  the 
evidence  to  at  all  indicate  that  this  letter  was 
in  reply  to  anything  written  by  appellant,  and 
especially  nothing  In  anything  that  appellant 
bad  written  that  had  any  relation  to  the  grave 
charge  contained  in  the  Cassie  Dunn  letter. 

Another  valuable  case  is  that  of  Common- 
wealth V.  Eastman,  1  Cush.  (Afass.)  1S9,  48 
Am.  Dec.  696.  So  much  of  the  opinion  as  re- 
Iate3  to  the  matter  here  discussed  will  be  found 
in  1  Gush.  215,  48  Am.  Dec.  on  page  599,  as 
follows : 

"The  letter*,  however,  If  properly  Identified,  would 
not  of  themselves  authorize  any  Inference  against 
the  defendants.  They  were  only  the  acta  and  dec- 
larations of  others;  and,  unless  adopted  or  sanc- 
tioned by  the  defendants,  by  some  reply  or  state- 
ment, or  by  some  act  done  In  pursuance  of  their 
suggestions,  they  ought  not  to  prejudice  the  de- 
fendants. Letters  addressed  to  an  Individual,  and 
received  by  him,  are  not  to  have  the  same  ettect 
as  verbal  communications.  Silence,  In  the  latter 
case,  may  authorise  the  Inference  of  an  assent  to 
the  statement  made,  but  not  equally  so  In  the  case 
of  a  letter  received,  but  never  answered  or  acted 
upon.  So  far  aa  these  letters  might  have  been 
shown  by  other  proof  to  have  been  acted  upon  or 
sanctioned  by  the  defendants,  so  tar  they  would 
have  been  competent  evidence." 

We  desire  to  call  special  attention  to  the  case 
of  Raaor  v.  Rasor,  149  IlL  621,  36  N.  E.  963. 
This  authority  is  valuable  for  the  reason  that, 
among  others,  the  letter  offered  in  evidence  pur- 
ported to  be  in  response  to  a  letter  from  the 
wife  against  whom  it  was  sought  to  be  used. 
We  make  the  following  liberal  quotation  from 
that  opinion,  which  is  practically  all  the  court 
aays  on  the  question  here  involved : 

"It  Is  next  insisted  that  the  court  erred  in  ex- 
cluding from  the  jury  a  certain  letter  alleged  to 
have  been  found  by  appellant  In  his  wife's  trunk, 
and  containing  a  proposition  to  meet  her  la  St. 
Louis  for  Improper  and  adulterous  purposes.  It 
was  shown  that,  while  the  letter  was  addressed  to 
'Gertie,'  the  familiar  name  of  the  wife,  on  the  In- 
tlia.  It  was  addressed  to  'Urs.  Bosburg,  Box  9S,' 
on  the  envelope  containing  it.  It  Is  shown,  also, 
that  a  considerable  package  of  letters  was  thus 
found,  some  entirely  innocent,  and  others  more  or 
less  Incriminating.  It  Is  insisted  that  the  letter 
exclDded  was  one  ot  a  series,  and  in  answer  to  one 
written  by  the  complainant,  and,  having  been 
found  in  the  possession  ot  the  complainant,  was 
therefore  competent  evidence.  To  this  It  must  be 
said  there  is  In  this  record  no  evidence  that  It 
was  one  of  a  series,  or  that  it  was  In  answer  to 
one  written  by  complainant,  other  than  that  con- 
tained In  the  letter  Itselt.  This  letter.  If  addressed 
to  the  wife  and  found  in  her  possession,  would  not 
Iw  evidence  against  her  unless  the  contents  had 
been  adopted  or  sanctioned  by  some  reply  or  state- 
ment or  act  done  on  her  part,  shown  by  proof 
aliunde  the  letter  Itself.  While  the  possession  ot 
letters  of  this  character  is  wholly  inconsistent  with 
the  duties  and  obligations  ot  a  wife,  it  cannot  be 
said  that  her  silence,  and  retention  of  the  letters, 
necessarily  Implies  assent  to  their  contents.  Where 
verbal  communications  are  made,  silence  may  au- 
thorize an  Inference  of  assent:  but  the  same  rule 
does  not  ordinarily  apply  to  letters  received,  but 
never  answered  or  In  any  way  acted  upon.  2 
Whart.  Bv.  i  1154;  Com.  v.  Eastman,  1  Cush.  215 
[48  Am.  Dec.  696]  ;  Smith  v.  Shoemaker,  17  Wall. 
(30  [21  L.  Bd.  mi.  The  recital  in  the  letter  that 
tt  waa  an  answer  to  one  received  by  the  writer 
cannot  be  admitted  for  the  purpose  of  establishing 
that  fact.  We  should.  In  that  case  have  the 
anomaly  of  a  letter,  inadmissible  in  evidence,  prov- 
ing that  it  was  written  in  reply  to  one  from  the 
complainant,  and  the  tact  thus  proved  rendering 
the  letter  admissible.  Nor  Is  there  any  pretense 
In  the  record  that  the  letter  was  ever  acted  upon 
or  an  attempt  made  to  meet  the  writer." 

We  desire  to  call  further  attention  to  the  case 
of  Commonwealth  v.  Edgerly,  10  Allen,  184, 
which  we  think  should  be  of  value.  The  opinion 
in  that  case  is  by  Chief  Justice  Bigelow  of  the 
Supreme  Judicial  Court  of  Massachusetts. 
WUle  the  facts  in  that  case  are  somewhat  dif- 
ferent from  the  facts  here,  the  following  clear 
■tatement  ot  the  law  ought  to  receive  accept- 
ance: 


"An  unanswered  letter  is  Inadmissible,  although 
the  statements  contslned  In  It  are  well  known  to  the 
party  to  whom  It  was  sent;  and  this  Is  held  on 
the  ground  that  a  letter  written  to  a  party  by  a 
third  person,  to  which  no  reply  la  made,  does  not 
show  an  acquiescence  in  the  facts  stated  In  the 
letter." 

Another  clear  statement  of  the  rule  is  fonnd 
in  the  case  of  Learned  v.  Tillotson,  97  N.  Y. 
1,  49  Am.  Rep.  508.  The  court  there,  among 
other  things,  say: 

"From  an  examination  of  the  cases,  we  think 
that  a  distinction  exists  between  the  effect  to  be 
given  to  oral  declarations  made  by  one  party  to 
another,  which  are  In  answer  to  or  contradlctor,v 
ot  some  statement  made  by  the  other  party,  and 
a  written  statement  In  a  letter  written  by  such 
party  to  another.  It  may  well  be  that  under  most 
circumstances  what  Is  said  to  a  man  to  hia  face, 
which  conveys  the  Idea  of  an  obligation  upon  his 
part  to  the  person  addressing  him,  or  on  whose 
behalf  the  statement  Is  made,  he  Is  at  least  In  some 
measure  called  upon  to  contradict  or  explain ;  but 
a  failure  to  answer  a  letter  Is  entirely  different, 
and  there  is  no  rule  of  law  which  requires  a  per- 
son to  enter  Into  a  correspondence  with  another 
In  reference  to  a  matter  In  dispute  between  them, 
or  which  holds  that  silence  should  be  regarded  as 
an  admission  against  the  party  to  whom  the  let- 
ter is  addressed.  Such  a  rule  would  enable  one 
party  to  obtain  an  advantage  over  another  and  has 
no  sanction  In  the  law." 

This  case  has  been  approved  in  express  terms 
in  the  more  recent  cases  of  Thomas  v.  Gage,  141 
N.  Y.  506,  36  N.  E.  385,  and  particularly  in 
Gray  v.  Ice  Cream  Co.,  162  N.  Y.  397,  56  N.  E. 
903,  49  L.  R.  A.  580,  76  Am.  St.  Rep.  327. 
We  have  examined  all  the  cases  cited  by  Mr. 
Wigmore,  in  Jones  on  Evidence,  in  Wharton  on 
Evidence,  and  in  the  Encyclopedia  of  Evidence, 
and  such  other  authorities  as  a  fairly  industri- 
ous search  have  developed,  without  finding  any- 
thing to  contravene  the  position  which  we  have 
herein  sought  to  maintain.  We  have  cited  the 
court  to  the  accessible  authorities,  including 
those  tending  to  establish  the  negative  of  our 
position,  as  well  aa  those  sustaining  it  It  will 
be  noticed  by  an  examination  of  Mr.  Wharton's 
work  on  Criminal  ESvidence  that  the  exceptions 
noted  under  note  3  are  all  English  cases,  and 
that  the  ESnglish  authorities  cited  are  opposed 
to  the  rule  laid  down  in  Commonwealth  v.  East- 
man. We  also  call  attention  to  section  695 
of  Mr.  Wharton,  where  he  discusses  this  excep- 
tion and  says: 

"But  it  should  be  remembered  that,  before  the 
admissions  of  the  agent  can  be  proved,  the  fact  of 
agency  ahould  first  be  established  by  other  evi- 
dence. And  It  has  been  questioned  whether  the 
admissions  of  an  agsnt,  not  a  co-consplrator,  unless 
a  part  of  the  res  gests,  can  be  put  In  evidence,  tt 
the  agent  himself  could  be  called  to  substantiate 
the  tacts  admitted."  . 

Now,  applying  these  authorities  to  the  ques- 
tion here  before  us.  The  court,  of  course,  will 
remember  that  appellant  stood  charged  with  a 
serious  crime,  in  respect  to  which  he  had  inter- 

Eosed  his  plea  of  not  guilty,  and  to  meet  which 
e  was  interposing  hia  strongest  denial.  It  will 
further  be  remembered  that  Cassie  Dunn,  whose 
letter  was  received  in  evidence,  herself  denied 
substantially  every  criminative  fact  in  the  case. 
It  will  also  be  remembered  by  the  court  that,  in 
a  motion  for  new  trial,  there  was  produced  a 
sworn  statement  from  Cassie  Dunn  to  the  ef- 
fect, in  substance,  that  this  particular  letter 
was  written  by  her  in  fear,  under  duress,  and 
by  the  compulsion  of  her  father.  It  will  also 
be  remembered  that  this  letter  was  written  in 
a  distant  county  by  Cassie  Dunn,  many  months 
after  the  commission  of  the  alleged  offense.  If 
the  parties  could  be  treated  as  co-conspirators, 
the  conspiracy  was  accomplished,  and  Cassie 
Duan  stood  in  relation  to  the  appellant  like  any 
other  witness.  Clearly  the  letter  was  hearsay, 
and  it  is  inconceivable  to  us  on  what  theory, 
being  a  mere  hearsay,  unsworn  statement,  it 
could  be  admitted.  We  conceded  in  our  original 
argument,  as  we  here  concede,  that  the  state 
made  out  at  least  a  prima  facie  case  that  the 
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letter  had  been  received  by  appellant.  We  think 
the  court  below  and  this  court  would,  under  the 
evidence,  be  justified  in  assuming  that  the  proof 
waa  sufficient  to  raise  an  issue  and  question 
that  the  letter  had  been  received  by  him.  True, 
be  denies  its  receipt;  but  that  was  a  question 
for  the  jury.  It  is  not  contended  by  any  one 
that  appellant  acted  on  this  letter;  on  the  con- 
trary, the  proof  is,  as  we  believe,  conclusive 
that  ne  did  not  act  on  it.  It  is  not  contended 
by  any  one  that  appellant  at  any  time,  express- 
ly or  impliedly,  admitted  the  truth  of  the  crim- 
inative facts  contained  in  such  letter;  on  the 
contrary,  the  evidence  Is  absolutely  conclusive 
that  with  his  latest  breath  he  strenuously  denied 
such  facts.  It  is  not  contended  that  he  made 
any  reply  to  this  letter,  and  its  admissibUity 
is  not  brought  within  the  rule  that,  replying  to 
a  portion  of  it  and  omitting  to  reply  to  the 
criminative  part,  he  could  in  any  sense  be  held 
to  have  admitted  the  charges  therein  made.  Its 
admission  cannot  be  justified  on  the  ground  that 
it  was  part  of  the  res  gestae,  nor  can  its  admis- 
sion be  justified  because  it  was  the  act  of  a 
co-conspirator,  because,  if  there  had  ever  been 
a  conspiracy,  it  had  long  since  been  accomplish- 
ed, and  the  crime,  if  there  was  a  crime,  wholly 
executed.  Its  admissibility  cannot  be  justified 
upon  the  ground,  as  in  the  Home-Took  Case  and 
others,  that  it  was  pertinent  as  showing  knowl- 
edge, as  might  be  true,  perhaps,  in  cases  of 
treason.  It  cannot  be  admitted  on  the  ground 
that  goods  or  anything  of  value  was  sent  with 
it  and  received  and  appropriated,  because  no 
such  claim  is  made  or  can  be  made  in  this  case. 
It  is  not  admissible  on  the  ground  that  it  con- 
tained a  receipt  for  money  which  was  appropri- 
ated by  appellant,  because  no  money  was  sent 
and  none  received.  Indeed,  there  is  no  excep- 
tion to  the  rule  noted  by  some  of  the  authors 
upon  which  the  testimony  could  be  received.  It 
was  an  unsworn,  pure,  bald,  hearsay  statement 
by  an  unsworn  witness. 

We  further  contend,  may  it  please  the  court, 
that  the  fact  that  this  statement  was  made  by 
Cnssie  Dunn  does  not  make  it  any  more  admis- 
sible than  if  it  had  been  made  by  her  father  or 
by  the  rankest  stranger.  If  some  stranger  re- 
siding in  Callahan  county  had  written  appellant 
a  letter,  in  substance  charging  him  with  the 
commission  of  the  offense  for  which  he  is  here 
sought  to  be  convicted,  and  appellant,  conscious 
of  his  innocence,  had  thrown  it  in  the  waste 
basket,  what  lawyer  or  judge  would  have  con- 
tended that  such  letter  was  admissible?  Does 
the  fact  that  such  a  letter  was  written  by  Cassic 
Dunn  add  to  its  admissibility?  We  cannot 
think  80.  In  fact,  as'  it  seems  to  us,  based  on 
all  the  authorities,  and  based  on  reasons  that 
admit  of  no  denial,  the  letter  was  inadmissible 
and  should  have  been  rejected.  Of  course,  if  it 
was  not  admissible  as  against  the  objection,  not 
only  timely  made,  but  made  with  sufficient  clear- 
ness and  definiteness,  it  must  result  in  a  rever- 
sal of  the  case.  This  question  has  never  been 
passed  on,  so  far  as  we  have  discovered,  and 
as  far  as  we  believe,  in  this  state.  Our  position 
is  maintained  by  all  the  authorities.  This  court 
ought  not  to  lend  the  great  weight  which  will 
naturally  attach  to  its  approval  of  a  doctrine 
contrary  to  all  law,  against  all  precedent  and 
reason,  and  which  might,  as  in  this  case  it  did, 
result  in  the  conviction  of  an  innocent  man. 

Sadler  &  Cobb,  of  Gatesvllle,  D.  W.  Odell, 
of  Ft  Worth,  and  Ramsey,  Black  &  Ramsey, 
of  Austin,  for  appellant.  C.  C.  McDonald, 
Aast  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  In- 
dicted for  Incest  with  his  niece,  Cas-sie  Dunn, 
the  daughter  of  his  sister,  was  found  guilty, 
and  assessed  the  highest  punishment. 

The  state  introduced  said  Cassle  Dunn  aa 


its  first  witness.  She  testlfled  on  direct  ex- 
amination to  her  relationship  to  appellant 
as  alleged  in  the  Indictment;  that  she  was 
20  years  old  June  18, 1914 ;  that  for  the  four 
or  Ave  years  preceding  this  trial,  which  oc- 
curred In  February,  1915,  she  had  been  liv- 
ing with  and  making  her  home  with  appel- 
lant ;  that  when  she  first  went  to  living  with 
him  his  family  consisted  of  himself  and  two 
sons,  then  nearly  grown;  that  about  two 
years  after  she  went  to  live  with  appellant, 
her  sister  Fannie,  two  years  younger  than 
she,  also  arrived  there,  and  thereafter  made 
her  home  also  with  her  unde;  that  t>oth  ap- 
pellant's said  sons  married,  one  more  than 
a  year  before  this  offense  Is  alleged  to  have 
been  committed,  and  the  other  some  time  be- 
fore that,  and  that  both  of  them  thereafter 
ceased  to  live  with  their  father,  but  had 
their  own  homes,  and  lived  at  their  own 
homes  in  the  same  community;  that  when 
these  two  sons  of  appellant  thus  married  and 
^■emoved  from  appellant's,  and  established 
their  own  homes,  she,  appellant,  and  Fannie 
constituted  the  family;  that  after  Fannie  ar- 
rived at  appellant's  and  made  that  her  home, 
she  (Cassle)  did  the  housekeeping,  cooking, 
washing,  and  milking,  and  that  when  Fan- 
nie was  there  Fannie  assisted  her  in  the 
discharge  of  these  duties;  that  she  and  Fan- 
nie had  five  other  uncles  living  in  the  same 
community  of  appellant,  appellant's  brothers, 
whom  Fannie  visited  from  the  time  of  her 
arrival  at  appellant's  until  after  this  offense 
was  committed;  that  she  would  sometimes 
go  and  stay  a  week  or  two  at  a  time,  though 
not  very  often;  but  she  would  go  and  stay 
with  them  whenever  she  wanted  to;  "when 
Fnnnle  would  go  away,  that  would  leave 
Uncle  Alfred  (appellant)  and  myself  alone; 
when  Fannie  was  gone  I  did  the  milking  and 
cooking.  I  kept  house,  and  made  up  the 
beds,"  etc. ;  that  when  Fannie  was  there  she 
assisted  Cassle  in  these  duties;  that  during 
all  that  time  she  (Cassle)  had  no  sweethearts 
or  beaux,  and  kept  company  with  none  such; 
that  she  occasionally  went  to  parties,  gath- 
erings, singings,  and  things  of  that  kind,  but 
not  often;  that  she  went  more  before  appel- 
lant's two  sons  were  married,  they  taking 
her;  that  whenever  she  went,  either  appel- 
lant or  one  of  the  sons  would  carry  her; 
that  appellant  carried  her  to  church,  but  did 
not  carry  her  to  parties,  and  occasionally 
took  her  to  town;  that  she  left  appellant's, 
who  lived  in  Coryell  county,  near  Tumers- 
vUle,  and  went  to  her  father's  home,  who  is 
shown  to  have  lived  in  Clyde,  in  Callahan 
county,  on  June  19,  1914;  that  "Uncle  Al- 
fred [appellant]  treated  me  just  like  he  would 
one  of  his  own  children  all  the  time  I  lived 
there;  he  treated  me  right,  just  like  he  would 
his  own  girl;  anything  I  wanted  I  got  it, 
dresses  or  anything  else;  ♦  •  •  i  love 
every  one  of  my  uncles ;  yes,  I  expect  I  love 
Uncle  Alfred  better  than  any  of  the  balance 
of  my  uncles;  I  have  loved  hlta  all  the  time; 
Digitized  by  VjOOQ  ,  ■»- 
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*  *  *  I  was  pregnant  wben  I  went  home 
in  June,  1914;  I  bad  been  home  about  a 
month  before  my  people  found  out  that  I 
was  pregnant;  Dr.  Bailey  is  the  man  that 
told  them  about  my  being  pregnant;  I  was 
Kick,  and  we  called  in  Dr.  Bailey  to  wait  on 
me,  and  he  told  them  what  was  tbe  matter 
with  me;  I  have  a  child  now;  it  was  born 
the  29th  of  October." 

The  above  Is  substantially  and  fully  every- 
thing this  girl  testified  on  her  said  direct 
examination.  It  will  be  seen  therefrom  that 
unquestionably  her  testimony  was  favorable 
to  the  state  and  in  no  way  unfavorable  there- 
to ;  that  It  showed  practically  that  appellant 
bad  the  opportunity,  and  he  alone  had  tbe 
opportunity,  to  have  had  sexual  intercourse 
with  this  girl;  that  some  one  did,  about  the 
latter  part  of  January,  1914,  is  unquestlon-. 
ably  established,  not  only  by  her  testimony, 
but  by  all  the  other  testimony  In  the  case. 
Immediately  upon  her  being  turned  over  to 
the  ai^ellant  for  cross-examination,  he  had 
her,  tbe  very  first  thing,  to  testify  as  fol- 
lows: 

"Henry  Dollins  is  tbe  father  of  my  child.  My 
uncle  never  did  have  any  illicit  intercourse  with 
me  in  any  way ;  never  did  ask  me  to ;  never 
asked  me  to  yield  to  him  in  any  way.  During 
the  entire  time  that  I  lived  with  my  uncle  he 
never  did  undertake  or  try  to  get  me  to  do  any- 
thing that  was  wrong.  I  have  just  told  you  that 
Henry  Dollins  was  the  first  person  that  ever 
had  intercourse  with  me.  The  first  time  Henry 
ever  had  intercourse  with  me  was  at  Hazel 
Ford's.  Hazel  Ford  lived  about  a  mile  from 
where  my  Uncle  Alfred  lived.  1  recall  the  fact 
that  Hazel  Ford  and  his  wife  went  to  Meridian 
in  January,  1914." 

In  view  of  several  questions,  raised  by  ap- 
pellant's bills  of  exceptions,  we  deem  it  prop- 
er to  here  state  what  the  trial  judge  said, 
and  sometimes  repeatedly  said,  in  explana- 
tion and  qualification  of  appellant's  said  sev- 
eral bills.    In  one  he  said: 

"It  is  further  apparent  from  the  whole  testi- 
mony that  a  consphracy  existed  between  the  de- 
fendant and  the  prosecuting  witness  [Cassie 
Dunn]  not  only  to  commit  the  crime  of  incest, 
btit  to  go  further  and  suppress  knowledge  that 
the  child  that  was  to  be  and  in  fact  was  later 
bom  was  tbe  fruits  of  the  crime  of  incest,  and 
tbe  conspiracy  extended  even  further  on  the  part 
of  the  prosecutrix  and  defendant,  and  looked  to  a 
resumption  of  their  unlawful  relations  with  each 
other  as  soon  as  the  birth  of  the  child  had  been 
accomplished  and  the  public  had  been  quieted,  and 
the  relatives  of  the  prosecutrix  and  defendant 
satisfied  regarding  the  defendant's  connection 
with  prosecutrix.  It  is  evident,  also,  that  the 
conspiracy  extended  and  contemplated  that  both 
prosecutrix  and  defendant  would  deny  that  tbe 
defendant  was  the  father  of  tbe  child  in  question 
and  commit  perjury  with  regard  thereto,  If  nec- 
essary, in  order  to  keep  secret  the  fact  tnat  said 
child  was  the  offspring  of  incestuous  inter- 
course, and  in  order  to  carry  out  their  design 
that  such  intercourse  might  be  resumed  by 
them.    •    •    *" 

In  another  he  said: 

"The  witness  [Cassie  Dunn],  though  used  by 
the  state,  bad  sworn  on  the  trial  that  the  de- 
fendant was  not  the  father  of  her  child,  and 
■bowed  to  be  very  friendly  toward  the  defend- 
ant, and  willing  to  swear  anything  that  she 
could  that  would  be  in  his  favor." 


In  another  he  said: 

"The  witness  was  extremely  unfriendly  to  the 
state,  and  sometimes  sullen,  and  openly  testified 
to  anything  that  she  thought  would  be  beneficial 
to  the  defendant." 

In  another  he  said: 

"The  prosecutrix  testified  adversely  and  in- 
juriously to  the  state  on  the  trial  of  this  case. 
In  fact,  she  was  friendly  to  the  defendant,  and 
in  his  hands  'like  clay  in  the  potter's  hands.'  " 

Bob  Hollingswortli,  a  cousin  of  aK>ellant, 
testified  that  In  April  or  May,  1912,  one 
morning  between  daylight  and  sun-up,  he 
went  to  appellant's  house  to  see  .him  on  some, 
business,  and  as  he  walked  up  to  the  yard 
gate  he  looked  into  the  house  and  saw  Cassie 
Dunn  sitting  in  api>eUant's  lap;  that  at  tbe 
time  neither  Cassie  nor  appellant  saw  him, 
but  before  he  could  call  a  dog  barked,  which 
attracted  their  attention;  that  they  then 
both  looked  and  saw  him,  and. Cassie  at 
once  got  up  out  of  his  lap  and  sat  in  a  chair 
beside  him. 

Oscar  Easter,  for  the  state,  testified  that 
In  the  spring  of  1914  he  went,  late  In  the 
evening,  from  Neel  Dollins'  to  Tom  Dollins' 
to  get  some  clean  clothes,  tbey  both  living  in 
the  same  neighborhood  of  appellant:  that 
appelant  lived  somewhat  between  the  said 
two  Dollins,  and  on  this  occasion  he  went 
by  appellant's  to  see  liim;  that  in  approach- 
ing appellant's  lot  he  saw  appellant  therein 
feeding  or  preparing  to  feed  his  stock,  and 
that  said  Cassie  went  out  there  at  that  time 
to  milk ;  that  she  at  once  went  Into  the  seed 
house.  Appellant  immediately  followed  her, 
and  while  she  was  therein  he  went  into  the 
seed  house;  that  he  (the  witness)  then  ap- 
proached the  seed  house  in  such  a  position 
and  close  enough  that  he  could  see  both  the 
parties  therein ;  that  he  then  saw  appellant 
and  said  Cassie  having  sexual  Intercourse. 

Appellant  testified,  and  both  he  and  said 
Cassie  denied  that  they  had  ever  at  any  time 
or  place  had  sexual  intercourse. 

Appellant  made  a  motion  for  a  continu- 
ance on  account  of  the  absence  of  his  moth- 
er and  his  two  married  daughters,  Mrs.  Whit- 
ley and  Mrs.  Ford;  his  two  daughters  living 
near  to  and  In  his  immediate  vicinity.  The 
state  vigorously  contested  this  motion.  The 
bill  and  record  shows  that  he  was  indicted 
January  19,  1915,  arrested  on  the  22d,  made 
bond  the  same  day,  and  that  day  had  eubpce- 
nas  Issued  for  said  witnesses,  which  were  ex- 
ecuted, returnable  January  25th,  at  which  lat- 
ter time  the  case  was  set  for  trial.  It  appears 
that  for  some  reason  the  case  was  reset  from 
the  25th  to  the  27th  of  January,  at  which  lat- 
ter date  Mrs.  Ford  was  In  attendance,  but  the 
other  two  were  not;  that  the  trial  of  the  case 
was  again  postponed,  for  some  reason  un- 
disclosed, until  February  3d;  on  that  date 
It  seems  neither  of  these  witnesses  attended. 
The  case  was  again  postponed  tUl  February 
5th,  at  which  time  neither  of  the  witnesses 
were  present,  though  they  had  been  notified 
by  'phone  on  the  3d  to  appear^-ea  the  5th. 

,y  Google 


478 


182  SOUTHWESTERN  REPOETBR 


CTex. 


Appellant  claimed  that  each  of  them  was  too 
unwell  to  attend  the  court. 

The  court,  In  allowing  and  approving  the 
bill,  fully  explained  and  qualified  it,  which 
was  accepted  by  appellant,  and  he  is  bound 
thereby.  In  this  explanation  and  qualtflca- 
tion  the  trial  judge  showed  that  appellant's 
mother  was  an  old  woman,  86  years  old,  and 
was  unable  to  walk  without  help;  that  she 
was  both  aged  and  infirm,  of  which  appel- 
lant had  absolute  knowledge  all  the  time, 
and  her  absence  was  no  ground  for  continu- 
ance; that  be  could  and  should  have  taken 
her  depositions— citing  article  818,  C.  O.  P. 
1811.  We  think  there  can  be  no  doubt  but 
that  the  court  correctly  orerruled  the  ap- 
plication as  to  this  witness.  Kirkpatrlck  t. 
State,  67  Tex.  Or.  R.  17,  121  S.  W.  511; 
Gregory  v.  State,  89  S.  W.  572;  Brittaln  v. 
State,  40  S.  W.  297.  The  trial  Judge,  In 
further  explanation  of  the  bill,  clearly  shows 
that  what  was  expected  to  be  testified  by 
these  witnesses  was  amply  proved  on  the 
trial  by  other  witnesses,  and  was  of  matters 
which  were  not  contested,  but  conceded  by 
the  state.  The  bill  and  quallflcatlon  of  the 
Judge  are  quite  lengthy.  We  deem  It  unnec- 
essary to  copy  either.  We  have  carefully 
read  them,  and  the  bill  as  qualified  by  the 
court  Clearly  shows  that  no  error  was  com- 
mitted in  overruling  appellant's  motion. 

By  appdUant's  bill  No.  2  he  complains  that 
the  state  was  permitted,  on  redirect  ex- 
amination of  Cassie  Dunn  to  have  her  testi- 
fy that  she  had  a  conversation  with  Dr. 
Bailey  about  writing  to  the  child's  father 
for  money;  his  objections  being  that  It  was 
out  of  his  hearing  and  presence,  was  hearsay. 
Immaterial,  and  Irrelevant,  he  could  not  be 
bound  thereby,  and  It  would  tend  to  preju- 
dice him  before  the  Jury.  By  his  bill  No.  7 
he  complains  that,  while  Dr.  Bailey  was  tes- 
tifying for  the  state,  he  testified  that  when 
he  first  examined  Cassie  Dunn  and  told  ber 
she  was  pregnant  that  he  told  her  a  place 
where  she  could  go  and  stay  till  the  baby  was 
bom,  and  tf  the  man  who  was  responsible 
for  her  condition  was  able  to  pay  for  it  she 
could  go  there  and  stay  until  the  baby  was 
bom,  and  they  could  have  some  one  to  adopt 
the  baby,  and  she  could  r^nim  to  her  home, 
and  that  nobody  would  ever  know  anything 
about  it:  that  it  would  take  a  good  deal  of 
money  to  do  that,  and  that  Cassie  said  she 
could  get  plenty  of  money.  Appellant  ob- 
jected to  this  testimony  for  the  same  rea- 
sons as  to  that  of  Cassie  in  bill  2.  The 
court  explained  each  of  these  bills,  and  shows 
that  in  effect  this  testimony  of  Cassie  Dunn 
was  brought  out  on  his  cross-examination  of 
her  and  with  reference  to  the  writing  of  a 
$300  letter  introduced  in  evldauce.  Besides, 
as  to  bill  No.  7,  the  court  further  states  that 
appellant  did  not  object  to  Dr.  Bailey  stat- 
ing the  whole  conversation  he  had  with  Cas- 
sie in  explanation  of  his  attitude,  and  that 
he  understood  it  was  agreeable  with  appel- 
lant's attorney  for  the  doctor  to  make  said 


full  statement,  and  that  the  objection  be 
made  was  not  to  its  admissibility,  but  ivent 
rather  to  the  weight  of  the  testimony.  As 
explained  by  the  Judge,  neither  of  these  bills 
shows  any  error. 

Appellant  has  several  bills  of  exceptions  as 
to  what  the  state  proved  was  testified  to  by 
Cassie  Dunn  before  the  grand  Jury,  and  the 
admission  in  evidence  of  her  written  sworn 
statement  made  before  it,  and  of  her  otber 
testimony  and  conduct  before  the  grand  Jury. 
Said  written  statement  Is  as  follows: 

"Jan.  11,  1915. 

"Misa  Cassie  Dunn,  being  duly  swom,  testi- 
fied :  For  about  the  past  four  years  I  have  lived 
with  Uncle  Alfred  HoUingsworth,  near  Tumers- 
ville,  in  Coryell  count?.  When  I  went  there  to 
live,  his  family  consisted  of  himself,  his  two 
boys,  Boy  and  Joe;  and  Grandmother  H.  lived 
there  about  half  of  the  time.  Roy  and  Joe  both 
married  about  October,  1912,  and  moved  to 
themselves.  Me  and  Fanny  lived  there  all  the 
time.  My  brother  William  lived  the  most  of  his. 
time  with  the  other  Icinsfolk.  I  did  the  cooking, 
the  mUlcing,  and  the  general  hoosework,  and 
Fanny  helped  me.  My  baby  was  bom  October 
29th,  1914.  I  never  had  any  intercourse  with 
but  one  man  in  my  life.  The  first  time  I  ever 
had  intercourse  with  this  man  was  when  I  was 
about  19  years  old.  I  had  intercourse  several 
times.  I  never  bad  any  sweethearts.  I  told 
Uncle  Alfred  not  to  tell  who  it  was.  He  knows 
who  it  is,  and  he  is  the  only  one  I  ever  told  who 
it  was,  and  he  will  not  telL  I  won't  tell  who  it 
was.  Fanny  wrote  the  letter  you  have  shown 
me,  dated  November  22,  1914.  She  wrote  it  for 
Uncle  Alfred.  Somebody  else  wrote  the  one  to 
father,  but  Uncle  Alfred  signed  it  That  is  his 
handwriting.  I  received  that  letter  through  the 
mails.  I  wrote  the  letter  you  have  read  me, 
dated  November  24tfa,  to  my  uncle.  I  knew  I 
was  doing  wrong.  I  would  not  have  yielded  my 
virtue  to  any  man  tliat  did  not  have  my  reelect 
and  confidence.  I  had  intercourse  with  the  man 
in  different  places,  both  night  and  day.  Uncle 
Alfred  knew  when  1  left  to  go  out  West  that  I 
was  pregnant,  and  I  promised  him  not  to  tell  it 
He  knows  who  it  is.  The  things  I  said  in  that 
letter  are  true.  Cassie  Dunn." 

We  will  discuss  the  questions  raised  by 
these  bills  without  taking  them  up  separate- 
ly. We  have  given  above  the  substance  in 
full  of  Cassie  Dunn's  testimony  on  direct 
examination  when  first  introduced  by  the 
state.  A  careful  and  thorough  consideration 
of  these  bills,  as  qualified  by  the  court,  and 
unquestionably  sustained  by  the  record, 
shows  that  the  state,  in  no  instance  and  at 
no  time,  attacked  or  attempted  to  attack  the 
said  testimony  given  on  direct  examination 
of  said  Cassie  Dunn.  Ber  said  testimony 
as  stated  above,  tended,  we  think  with  con- 
siderable force,  circumstantially,  to  show  ap- 
pellant's guilt  There  is  no  Indication  by  her 
testimony  on  direct  examination  which  shows 
or  tends  to  show  that  she  failed  to  remember, 
or  refused  to  testify,  or  failed  to  make  the 
state's  case.  On  the  contrary,  it  was  shown 
by  her  testimony  on  cross-examination,  at 
various  times  and  in  Its  various  phases,  that 
her  testimony  tended  to  show,  and  if  believed 
would  have  shown,  appellant's  innocence  of 
the  crime  with  which  he  is  charged.  Under 
such  circumstances  there  can  be  no  question, 
both  by  the  statute  Itself  (C.  a  P..  art.  81S) 
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and  a  long  and  nnlform  line  of  decisions. 
that  the  state  could  Impeach  and  attack  her 
as  to  such  testimony  so  given  by  her  on  cross- 
examination.  The  fact,  If  so,  that  the  state's 
counsel  knew  or  had  Information  that  this 
witness  on  cross-examination  might  give  tes- 
timony- materially  injurious  to  the  state's 
case  would  not  and  could  not  preclude  the 
state  from  Introducing  her  as  Its  witness  to 
prove  as  it  did  material  facts  against  appel- 
lant by  her.  As  to  these  material  facts  only, 
the  state  had  her  to  testify  as  stated  above. 
The  state  never  at  any  time  sought  to  Im- 
peach her,  or  attack  her  testimony  drawn 
out  by  its  direct  examination;  but  It  was 
only  that  which  was  given  by  her  at  appel- 
lant's Instance  on  cross-examination. 

Appellant  seeks  to  apply  that  well-estab- 
lished rule  that  It  Is  error  for  the  state  to  im- 
peach Its  own  witness,  where  such  witness 
merely  falls  to  remember,  or  refuses  to  tes- 
tify, or  falls  to  make  out  the  state's  case; 
that  a  mere  failure  to  make  proof  Is  no 
ground  for  Impeaching  such  witness.  Mr. 
Branch  In  his  Criminal  Law  (section  866), 
lays  down  the  above  rule  and  cites  many  de- 
cisions of  this  court  to  that  effect.  Appel- 
lant dtes  only  some  of  these  cases  dted  by 
Mr.  Branch.  In  other  words,  Mr.  Branch 
cites  a  larger  number  of  cases  establishing 
this  rule  than  does  appellant  herein,  but  they 
are  all  on  the  same  line.  The  true  rule  ap- 
plicable In  this  case  Is  prescribed  by  our 
statute.    It  Is  (C.  C.  P.  art.  815): 

"The  rule  that  a  party,  introducing  a  witness, 
shall  not  attack  his  testimony  is  so  far  modified 
as  that  any  party,  when  facts  stated  by  the  wit- 
ness are  injurious  to  his  cause,  may  attack  his 
testimony  in  any  other  manner  except  by  prov- 
ing the  bad  character  of  the  witness. 

That  Is  the  rule,  and  the  only  rule,  applica- 
ble In  this  case,  and  was  followed  by  the 
trial  Judge. 

Appellant  has  several  other  bills,  one  of 
which  was  expressly  refused  by  the  court; 
others  so  modified  by  the  Judge's  qualification 
as  to  practically  refuse  them;  and,  as  so 
modified  and  qualified  by  the  Judge,  none  of 
them  present  error.  It  Is  unnecessary  to 
state  them. 

Appellant  most  vigorously  attacked  the  tes- 
timony of  said  Oscar  Easter  as  false,  recent- 
ly fabricated,  and  corruptly  Induced  by  Hen- 
ry Dolllns  and  his  brothers.  Under  the  cir- 
cumstances the  court  committed  no  error  In 
permitting  the  two  brothers  of  Henry  Dol- 
llns, whom  Cassie  Dunn  said  was  the  father 
at  her  chUd,  to  testify  to  facts  which  dr- 
camstantlaUy  corroborated  said  Easter,  over 
bis  objections  that  their  testimony  was  Im- 
material and  Irrelevant  McGratb  v.  State, 
35  Tex.  Cr.  K.  422,  34  S.  W.  127,  941 ;  Wade 
r.  State,  37  Tex,  Cr.  R.  401,  35  S.  W.  663; 
Hamblln  v.  State,  41  Tex.  Cr.  R.  1.39,  50  S. 
W.  1019,  51  S.  W.  1111;  Ball  v.  State,  44 
Tex.  Cr.  R.  185,  69  S.  W.  612 ;  Lamb  v.  State, 
55  Tex.  Cr.  R.  325,  116  S.  W.  588.  and  other 
cases  collated  in  Branch's  Crim.  Law,  |  46. 


There  Is  no  question  but  that  the  other 
bills,  as  explained  and  qualified  by  the  trial 
Judge,  show  such  a  state  of  facts  as  that 
Cassie  Dunn  wrote  to  appellant  a  certain  let- 
ter asking  for  $300.  In  fact,  appellant  ac- 
knowledged receipt  of  that  letter,  but  claimed 
to  have  lost  it.  That  It  was  written  by  Cas- 
sie Dunn  to  him,  received  by  him,  and  lost  or 
destroyed,  was  clearly  established ;  so  that, 
not  only  did  the  state  have  the  right  to  cross- 
examine  him  about  It,  but  to  introduce  sec- 
ondary evidence  of  Its  contents,  and  none  of 
appellant's  bills  on  that  subject,  as  qualified, 
show  any  error. 

Other  Mils,  as  qualified  by  the  Judge,  clear- 
ly, show  that  Cassie  Dunn,  soon  after  the 
birth  of  her  child,  wrote  and  had  mailed  to 
appellant  a  letter,  a  copy  of  whldi  is  as  fol- 
lows: 

"I  don't  want  to  tell  you  a  lie,  and  I  will  not 
if  the  truth  kills  me.  You  know  what  you 
thought  was  the  matter  Tvith  me.  It  was  so.  It 
came  the  29th  of  last  month.  It  is  a  boy,  and 
all  right  Has  the  bright  eyes.  I  intend  to 
bring  It  to  Ft'  Worth  to  one  of  the  rescue  homes. 
Ton  know  it  was  nobody  else  but  you,  but  I  wiU 
die  before  I  will  tell  it  I  have  told  Pa  a  story. 
Never  told  you  any  stories.  You  may  think  I 
am  not  as  good  as  I  was.  I  know  I  am  to 
blame  for  it  So  you  see  what  I  wanted  with 
the  money.  It  was  for  Bailey.  He  charged  me 
$15,  so  you  see  that  would  be  enough  for  me  to 
go  to  Ft.  Worth.  I  can't  help  what  Pa  wrote 
down  there.  He  has  done  everything  he  can  to 
get  me  to  tell  him.  I'll  die  first  I  told  you  I 
would  not  tell,  and  I  have  not  yet  Do  as  you 
like ;  cost  me  off  if  you  want  to,  but  I'll  never 
tell  it  I  spent  my  money  for  fruit,  and  the 
rest  for  the  boy,  some  clothes  for  the  boy,  and 
that  is  why  I  wanted  you  to  come  to  meet  me. 
I  wanted  you  to  see  him.  Don't  let  Fanny  read 
this." 

On  the  back  of  this  page  Is  the  following: 
"A.  M.  Hollingsworth.    Fanny  don't  you  open 
this.    Uncle  Alfred,  you  open  it  yourself." 

He  denied  the  receipt  of  this  letter,  but  the 
state  established  such  a  state  of  facts  as 
would  Justify  the  trial  Judge  and  the  Jury 
to  believe  that  he  did  receive  the  letter,  and 
bis  denial  of  the  receipt  thereof  was  false. 
Cassie  Dunn's  father,  without  her  knowledge, 
took  a  copy  of  the  letter  to  appellant  and 
the  address  thereon,  and  he  and  Dr.  Bailey 
at  the  time  examined  and  compared  the  orig- 
inal with  the  copy  he  retained.  If  the  let- 
ter was  received  by  appellant,  which  he  de- 
nied, he  had  lost  or  destroyed  it,  and  failed 
to  produce  it  on  this  trial.  Under  the  cir- 
cumstances, the  copy  of  the  letter  and  asking 
the  various  witnesses  thereabout  was  clearly 
admissible. 

On  the  theory  that  he  had  demonstrated 
to  the  Jury  that  said  Easter's  testimony  was 
false,  and  that  where  he  placed  himself  he 
could  not  have  seen  the  act  of  Incestuous  In- 
tercourse between  appellant  and  Cassie 
Dunn,  he  asked  a  charge  on  circumstantial 
evidence,  which  the  court  refused.  We  think 
It  would  have  been  improper  for  the  court  to 
have  given  a  charge  on  any  such  assumption. 
We  have  studied  the  record  and  statement 
of  facts  in  connection  with  this  matter,  and 
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we  think  the  lower  court  would  not  have  been 
Justified  In  taking  that  question  from  the 
Jury  by  giving  such  charge.  Whether  his 
testimony,  or  whether  the  testimony  of  the 
witnesses  from  their  standpoint,  testifying 
that  he  could  not  have  seen  what  he  testified 
he  did  see,  was  correct  or  incorrect,  was  a 
question  for  the  Jury. 

Among  other  things  the  court  charged  the 
Jury  as  follows: 

"You  are  further  instructed  that  if  jou  find 
from  the  evidence  that  the  witness  Cassie  Dunn, 
in  her  testimony  before  the  Krand  jury,  stated 
facts  relating  to  the  defendant's  connection  with 
the  alleged  crime  of  incest  differently  from  the 
way  she  testified  on  the  stand  in  the  trial  of 
this  case,  then  you  can  only  consider  her  tes- 
timony before  the  grand  jury  for  the  purpose 
of  enabling  you,  if  it  does  enable  you  to  do  so, 
in  passing  upon  the  credibility  of  the  witness 
Cassie  Dunn,  and  of  determining  the  weight  you 
will  give  to  her  testimony.  Her  testimony,  as 
she  gave  it  npon  the  stand  in  this  case,  must  be 
regarded  as  her  evidence  in  your  deliberations. 
Her  statements  made  to  the  grand  jury,  if  any 
different  to  what  she  testified,  cannot  be  consid- 
ered as  evidence  of  the  defendant's  guilt,  but 
only  for  the  purpose  aforesaid  of  aiding  you  in 
determining  Uie  credibility  of  the  said  witness, 
if  it  does  aid  you  in  that  regard. 

"You  are  further  instnicted  that,  if  you  do 
not  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  received  the  letter, 
a  copy  of  which  has  been  exhibited  in  evidence 
before  you,  you  will  not  consider  the  same  for 
any  purpose,  except  that  of  aiding  you,  if  it  does 
aid  you,  in  determining  the  credibility  of  the 
witness  Cassie  Dunn,  but  you  may  consider  it 
for  that  purpose  only.  However,  if  said  letter 
was  received  by  the  defendant,  you  will  deter- 
mine the  weight  you  will  give  to  the  same  under 
the  instructions  given  you  in  the  last  paragraph 
of  this  charge." 

We  think  appellant's  criticism  of  the  last 
three  lines  of  the  second  paragraph,  claim- 
ing that  It  was  on  the  weight  of  the  evidence, 
is  untenable.  Taking  the  charge  as  a  whole, 
It  was  proper  for  the  court  to  cliarge  as  he 
did  under  the  evidence.  If  the  Jury  had 
not  believed  beyond  a  reasonable  doubt  that 
appellant  received  that  letter— there  was 
ample  evidence  for  them  to  conclude  he  had, 
but  as  he  denied  It  the  question  had  to  be 
submitted  to  the  Jury  for  a  finding— then 
it  was  necessary  for  the  court  to  tell  them 
that  they  could  not  consider  It  at  all;  but, 
on  the  contrary,  that  If  they  believed  he 
did  receive  It,  tlien  they  could  consider  it 
only  on  the  question  of  the  credibility  of 
Cassie  Dunn,  and,  under  the  circumstances, 
adding  the  latter  clause  to  It,  and  qualify- 
ing It  with  the  first  paragraph  Just  above 
quoted,  cannot  be  construed  to  be  on  the 
weight  of  the  testimony,  but  it  was  merely 
submitting  the  question  to  the  Jury.  It  Is 
embraced  within  the  rule  about  a  confession 
which  is  denied  by  an  accused.  Besides,  the 
court  not  only  required  the  Jury  to  believe 
affirmatively  all  the  facts  essential  to  con- 
vict appellant,  otherwise  to  acquit  him,  but 
told  them  he  was  presumed  to  be  Innocent 
until  his  guilt  was  established  by  legal  evi- 
dence beyond  a  reasonable  doubt,  and  In 
case  they  had  such  doubt  to  acquit  him,  and 


I  also  that  they  were  the  exclusive  Judges 
I  of  the  t&cta  proved,  the  credibility  of  the 
,  witnesses,  and  the  weight  to  be  given  to  their 
]  testimony. 

Appellant  has  two  bills  of  exceptions  com- 
,  plaining  of  the  argument  of  the  district  at- 
j  tomey.  As  qualified  by  the  Judge,  it  Is  shown 
that  the  argument  objected  to  was  provoked, 
and  in  answer  to  that  of  appellant's  at- 
torney, and  neither  presents  error.  Sinclair 
V.  State,  35  Tex.  Cr.  B.  132,  32  S.  W.  531; 
Baker  v.  State,  4  Tex.  App.  229;  Chalk  v. 
State,  35  Tex.  Cr.  R.  128,  32  S,  W.  534;  Ray 
V.  State,  35  Tex.  Cr.  B.  357,  33  S.  W.  SCO; 
Campbell  t.  State,  35  Tex.  Cr.  R.  163,  32 
S.  W.  774;  Martin  v.  State,  41  Tex.  Cr.  R. 
246,  53  S.  W.  &49;  Plerson  v.  State,  21  Tex. 
App.  GO,  17  S.  W.  468;  Norrls  v.  State,  32 
Tex.  Cr.  R.  173,  22  S.  W.  502;  Williams  v. 
State,  24  Tex.  App.  32,  5  S.  W.  658;  Vann  r. 
State,  48  Tex.  Cr.  R.  15,  85  S.  W.  1064; 
Hllcher  v.  State,  60  Tex.  Cr.  R.  180,  131  S. 
W.  503;  Washington  t.  State,  35  Tex.  Cr.  R. 
154,  32  S.  W.  603 ;  Mooney  v.  State,  176  S. 
W.  56. 

The  only  other  question  necessary  to  men- 
tion Is  appellant's  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  court,  as  the  record  shows,  heard  evi- 
dence on  this.  The  motion  itself,  and  the 
affidavits  attempting  to  support  it,  and  the 
statement  of  facts  thereon,  are  quite  lengthy. 
We  have  carefully  studied  the  question  and 
the  record  on  the  subject  We  deem  it  un- 
necessary to  go  into  any  statement  of  It. 
Suffice  it  to  say  that  we  think  the  trial  Judge 
correctly  held  that  the  appellant  was  not  en- 
titled to  a  new  trial  on  that  ground,  and  we 
think  would  not  have  been  Justified  in  grant- 
ing a  new  trlaL 
The  Judgment  Is  afflrrmed. 

On  Motion  for  Rehearing. 

HABPER,  J.  This  case  was  affirmed  some 
time  ago,  and  Presiding  Judge  PllBNDEU- 
GAST  In  his  opinion  explains.  In  a  great 
measure,  the  delay  in  acting  on  the  motion 
for  a  rehearing.  The  writer  of  this  opinion 
wants  to  admit  that  he  conferred  with  and 
discussed  with  the  Presiding  Judge  the  opin- 
ion In  this  case  before  it  was  handed  down, 
and  he  at  that  time  concurred  with  him  in 
the  opinion  that  the  case  should  be  affirmed; 
but  a  further  study  of  the  record,  the  briefs 
filed  by  able  counsel,  and  the  authorities 
bearing  on  the  questions  involved,  has  led 
him  to  the  opinion  that  be  was  in  error.  If 
he  had  written  the  original  opinion,  he 
would  feel  less  reluctance  in  now  holding 
that  the  record  presents  error,  because  be, 
in  a  measure,  feels  that  he  may  be  in  part 
responsible  for  the  errors  which  he  now 
believes  appear  in  the  holding  in  the  origi- 
nal opinion,  and  he  wishes  to  assume  his 
full  responsibility  for  such  opinion.  Yet, 
while  doing  so,  be  feels  it  his  duty,  as  a 
member  of  this  court,  when  convinced  of  his 
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error,  he  ahoTild  tmhesltatlngly  admit  his 
error,  for  every  man  In  this  state,  regardless 
of  how  gnllty  he  may  be  (If  gnllty  he  be)  is 
entitled  to  a  trial  in  accordance  with  the 
settled  rules  of  law,  and,  If  he  has  not  re- 
ceived such  a  trial,  to  have  his  case  revers- 
ed, in  order  that  he  may  be  accorded  a 
fair  and  impartial  trial,  and  his  gallt  or 
innocence  passed  on  by  a  Jury  only  on  evi- 
dence  legally    admissible. 

[1,  2]  We  think  the  court  erred  in  holding 
that  the  state  could  Impeadi  its  witness 
Miss  Cassle  Dunn.  The  state  called  her  as 
Its  first  witness  and  had  her  testify: 

"My  name  is  Mias  Cassle  Dnnn.  I  suppose  I 
am  a  daughter  o£  Tom  Dunn.  My  mother  was 
Bettie  Dunn.  She  was  a  sister  to  Alfred  Hol- 
lingsworth.  For  the  past  four  or  five  years  I 
have  been  living  and  making  my  home  with  Un- 
cle Alfred  HoUmgsworth.  He  lives  up  close  to 
Prairie  View,  up  close  to  Hurst,  in  C3oryell 
count?.  When  I  went  to  Uncle  Alfred's  to  hve, 
the  family  consisted  of  himself  and  two  boys, 
Boy  and  Joe.  Roy  and  Joe  stayed  at  home  two 
years.  When  the  boys  married,  Joe  left  home, 
and  Joe  went  right  straight,  and  Boy  stayed  at 
home  till  January.  They  have  been  married 
two  years  last  October.  Yes;  I  am  speaking 
of  the  old  man's  two  boys,  Roy  and  Joe.  They 
married  in  about  October,  1912.  They  have 
been  living  to  themselves  ever  since  they  were 
married,  except  Roy  stayed  there  at  his  father's 
from  October  to  January,  and  then  left.  Roy 
left  there  January  1,  1913.  He  has  been  away 
the  first  of  this  year  makes  two  years.  After 
the  boys  left,  Uncle  Alfred  and  myself  and  Fan- 
nie constituted  the  family.  Fannie  was  not 
there  till  two  years  ago  last  August  Fannie 
came  there  in  August  before  the  boys  married 
in  October.  Fannie  came  there  two  years  ago 
last  August.  She  came  in  August,  1912.  I  am 
20  years  old ;  was  20  years  old  the  18th  day 
of  last  June.  Fannie  and  I  both  did  the  house- 
keeping and  cooking  and  washing  dishes  and 
milking  and  things  of  that  kind  for  Uncle  Al- 
fred. We  both  did  it  together.  Sometimes  Fan- 
nie would  leave  there  and  go  to  her  other  uncle's 
and  visit;  but  she  did  not  go  very  often  and 
did  not  stay  very  long.  Sometimes  she  would 
go  and  stay  a  week  or  two  at  a  time.  She  did 
not  do  that  very  often.  My  uncle  had  five 
brothers  that  lived  up  in  that  neighborhood,  and 
Fannie  would  go  and  stay  with  them  whenever 
she  wanted  to.  When  Fannie  would  go  away, 
that  would  leave  Uncle  Alfred  and  myself  there 
alone.  When  Fannie  was  gone,  I  did  the  milk- 
ing and  cooking.  I  kept  house  and  made  up  the 
beds,  etc.  I  attended  to  all  that  when  she  was 
not  there.  When  Fannie  was  not  there  she  did 
not  do  any  of  the  work,  and  of  course  I  did  it; 
but  when  she  was  there  she  assisted  me  in  it. 
I  did  not  during  that  time  have  any  sweethearts 
or  beaux  that  went  with  me;  did  not  have  any 
beaux  or  keep  company  with  any  one.  I  went 
to  parties  and  gatherings  and  sinf;lngs  and 
things  of  that  kind  during  that  time;  but, 
goodness,  I  don't  know  how  often  I  went  to 
them.  I  went  a  good  deal  for  a  while,  and  then 
I  did  not  go  so  often;  but  I  went  enough  I 
suppose.  I  went  a  good  deal  the  first  two  years, 
before  the  boys  married.  After  the  boys  mar- 
ried I  did  not  go  so  much,  because  1  did  not 
have  anybody  to  go  with  me.  When  I  did  go, 
Uncle  Alfred  and  first  one  and  then  another 
would  carry  me.  Uncle  Alfred  carried  me  to 
church,  but  be  did  not  carry  me  to  parties.  Be 
would  carry  me  to  town  occasionally.  We  lived 
four  or  five  miles  from  Tumersville.  That  is 
not  where  we  did  our  trading.  We  did  it  at 
Burst  and  Clifton.  Clifton  was  about  15  miles 
from  where  we  lived.  That  is  a  larger  town 
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than  Tumersville.  I  went  home  and  left  my 
Uncle  Alfred's  house  on  the  19th  day  of  June, 
1914.  Uncle  Alfred  treated  me  just  like  be 
would  one  of  his  own  children  all  the  time  I 
lived  there.  He  treated  me  right— just  like  he 
would  his  own  girl.  Anything  I  wanted  I  got 
it :  dresses  or  anything  else. 

"Q.  Do  you  love  your  Uncle  Alfred?  A.  I 
love  every  one  of  my  uncles.  Tes ;  I  expect  I 
love  Uncle  Alfred  better  than  any  of  the  balance 
of  my  uncles.  I  have  loved  him  all  the  time. 
I  love  every  one  of  my  uncles. 

"I  was  pregnant  when  I  went  home  in  June, 
1914.  I  had  been  at  home  about  a  month  before 
my  people  found  out  that  I  was  pregnant.  I  )r. 
Bauey  is  the  man  that  told  them  about  me  being 

g regnant  I  was  sick,  and  we  called  in  Dr. 
lailey  to  wait  on  me,  and  be  told  them  what 
was  the  matter  with  me.  I  have  a  child  now. 
It  was  born  the  29th  of  October." 

This  was  all  her  testimony  on  direct  exam- 
ination. 

Why  did  the  state  call  this  witness  and 
have  her  testify  that  she  livfed  with  appel- 
lant; that  she  loved  him  better  than  she 
did  either  one  of  her  other  uncles ;  that  she 
and  her  sister  lived  alone  with  appellant; 
that  while  she  had  lived  with  her  uncle  (ap- 
pellant) she  had  no  beaux  or  sweethearts; 
that  she  was  pregnant  when  she  left  appel- 
lant's home  in  June;  and  that  a  chUd  was 
bom  to  her  on  the  29th  of  October,  etc.  By 
the  Indictment  appellant  was  charged  with 
having  incestuous  Intercourse  with  this  wit- 
ness, his  niece.  Were  not  all  the  above  facts 
and  circumstances  elicited  from  the  girl  to 
prove  by  circumstantial  evidence  that  appel- 
lant was  the  father  of  her  chUd ;  that  no  oth- 
er person  had  opportunity,  and  would  not 
the  evidence  thus  adduced  by  the  state  have 
a  strong  tendency  to  show  that  he  was  guilty 
of  the  charge,  if  no  other  testimony  was 
adduced  from  her?  The  state  having  before 
the  trial  been  Informed  by  the  witness  that 
she  would  testify  that  another  was  the  father 
of  the  child,  and  appellant  had  never  had  in- 
tercourse with  her,  conid  it  adroitly,  by  not 
asking  her  who  was  the  father  of  the  child, 
adduce  testimony  from  her  that  would  fasten 
the  crime  on  him,  and  appellant  not  be  per- 
mitted on  cross-examination  to  ask  her  who 
was  the  father  of  her  chUd  and  elicit  from 
her  the  following  facts;  "Henry  Dollins  is 
the  father  of  my  child.  My  uncle  [appellant] 
never  did  have  any  illicit  intercourse  with 
me" — without  making  the  girl  his  (appel- 
lant's) witness?  If  the  state  had  not  known 
the  girl  would  so  testify  before  they  called 
her  as  a  witness,  there  is  no  doubt  they  could 
impeach  her  as  to  those  statements.  But  the 
record  places  it  beyond  question,  and  it  is  in 
no  way  controverted,  that  the  girl  had  told 
the  district  attorney  the  week  prior  that  she 
would  testify  that  Henry  Dollins  was  the 
father  of  her  child,  and  her  uncle,  appellant, 
had  never  at  any  time  had  intercourse  with 
her,  and  tills  was  the  reason  the  state  avoided 
asking  that  question,  yet  the  state  called  her 
as  a  witness  and  proved  all  other  and  dif- 
ferent facts  it  could  by  her  that  would  tend 
to  fasten  the  crime  on  appellant  She  testi- 
fied: ^  J 
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'That  sifht  when  yon  and  Mr.  Cobb  and  my 
oncle  and  father  all  came  down  there  with  Mr. 
Calloway,  the  district  attorney,  you  aU  left  the 
room,  and  left  Mr.  Calloway  and  I  in  the  room 
to  talk  the  matter  over.  I  told  Mr.  Calloway 
then  and  there  that  Henry  DolUns  was  re- 
aponaible,  and  that  my  ande  waa  not  responsi- 
ble." 

When  can  the  state  Impeach  its  own  wit- 
ness? At  conuuon  law  it  could  never  do  so, 
but  by  virtue  of  our  statute  (article  815,  Code 
Cr.  Proc.  1911)  It  is  provided,  when  facts 
stated  by  tbe  witness  are  injurious  to  the 
cause  of  the  party  offering  the  vritness,  be 
may  be  Impeached  as  to  such  testimony.  The 
only  case  which  we  have  found  that  would 
seem  to  sanction  the  action  of  the  trial  court 
In  permitting  Miss  Dunn  to  be  Impeached  Is 
Blake  v.  State,  38  Ttex.  Or.  R.  384,  43  S.  W. 
107.  In  that  case  it  was  held  that  the  party 
offering  the  witness  need  not  be  surprised  by 
the  testimony,  if  be  had  good  reason  to  be- 
lieve that  when  the  witness  was  called  on  to 
testify  he  would  testify  to  facts  beneficial 
and  not  injurious  to  his  cause.  In  this  case 
the  state  cannot  and  does  not  contend  that  it 
had  any  reason  to  believe  that  she  would  tes- 
tify that  her  uncle,  appellant,  had  had  In- 
tercourse with  her.  She  had  been  before  the 
grand  Jury,  and  there  had  refused  to  testify 
who  was  the  father  of  her  diUd,  although  the 
record  makes  it  manifest  that  she  at  that 
time  knew  they  were  investigating  as  to 
whether  or  not  appellant  had  had  incestuous 
intercourse  with  her;  but  after  going  before 
the  grand  Jury  she  had  told  the  district  at- 
torney that  appellant  had  not  had  incestuous 
Intercourse  with  her,  and  that  Henry  Dolllns 
was  the  father  of  her  dhild,  and  with  knowl- 
edge that  she  would  so  testify  the  state  calls 
her  as  a  witness  and  adduces  tram  her  facts 
and  circumstances  which  would  tend  to  show 
that  appellant  was  guilty  of  the  Incestuous 
Intercourse,  knowing  at  the  time,  if  asked  the 
question,  she  would  most  emphatically  deny 
such  to  be  the  fact,  and  for  this  reason  pro- 
pounds no  such  question.  The  state  desired 
the  Jury  to  believe  her  when  she  testified 
to  facts  and  circumstances  tending  to  show 
his  guUt,  and  introduced  her  to  prove  those 
facts  and  circumstances,  but  claims  the  privi- 
lege of  impeaching  her  as  a  witness  when 
she  testifies  to  a  fact  to  which  they  knew 
she  would  testify  that  would  show  that  no 
such  fact  should  be  deduced  from  the  facts 
and  circumstances  that  they  had  called  her 
to  prove.  In  Gates  y.  State,  149  S.  W.  1194, 
we  held  that  nnder  such  circumstances  a  wit- 
ness could  not  be  impeached,  and  we  believe 
the  rule  there  announced  applies  to  the  state 
as  well  as  to  the  defendant  And  the  identi- 
cal question  here  involved  was  passed  on  by 
this  court  In  Perrett  v.  State,  170  S.  W.  316, 
being  an  incest  case,  and  It  was  there  held : 

"The  state  will  not  be  permitted  to  put  a  wit- 
ness on  the  stand,  knowing  that  tbe  testimony 
would  be  adverse,  in  order  to  get  in  another 
statement  which  would  be  beneficial  to  the  state. 
If  the  state  had  expected  her  to  swear  to  tbe 
intercourse,  and  she  had  denied  it,  then  perhaps, 


*  *  *  tbe  prosecution  might  have  introduced 
this  testimony  by  way  of  impeachment,"  but  not 
so  when  the  state  was  fully  aware  she  would 
not  so  testify  when  placed  on  the  witness  stand. 

And  in  Scott  t.  State,  20  S.  W.  649,  this 
court  said: 

'The  statute  is  for  the  protection  of  those 
whose  cause  is  unexpectedly  injured  by  a  wit- 
ness." 

The  state,  knowing  she  would  testify  that 
appellant  had  never  had  an  act  of  inter- 
course with  her  and  that  Henry  DoUins  was 
the  father  of  her  child,  yet  called  her  as  its 
first  witness  to  prove  facts  and  circumstances 
that  would  lead  the  Jury  to  And  that  be  had 
had  Intercourse  with  her.  Tills  was  the 
whole  purpose  and  sole  purpose  of  tbe  testl- 
money  adduced  from  her  by  the  state,  and 
the  purpose  of  introducing  her  testimony 
before  the  grand  Jury  was  not  to  sbow  that 
the  witness  was  wholly  unworthy  of  belief, 
but  that  appellant  was  guilty  of  the  crime. 
The  statement  that  Henry  Dolllns  was  the 
father  of  her  child,  and  ttiat  appellant  had 
nuver  had  intercourse  with  her,  in  no  wis*;- 
conflicted  with  her  testimony  liefore  the 
grand  jury,  except  in  so  far  as  the  drcum- 
stances  stated  before  the  grand  jury  might 
have  a  tendency  to  show  appellant's  guilt. 
When  before  the  grand  jury  she  refused  to 
state  who  was  the  father  of  her  child,  and 
with  whom  she  had  had  intercourse.  Her 
testimony  on  this  trial  in  no  wise  conflicted 
with  that  statement  We  are  therefore  of 
tbe  opinion  that  the  court  erred  in  admitting 
the  statement  made  by  the  witness  before  tbe 
grand  Jury  to  impeach  her,  and  also  tbe  let- 
ter written  in  November,  1914,  by  her,  in  so 
far  as  it  was  admitted  to  Impeach  her  testi- 
mony given  on  this  triaL 

But  if  In  error  In  so  holding,  as  to  it  be- 
ing admissible  to  impeach  her,  then  we  are 
called  on  to  pass  on  the  question  of  whether 
or  not  the  letter  was  adniissible  in  evidence 
as  tending  to  show  tbe  guilt  of  appellant, 
and  could  be  considered  by  the  Jury  for  that 
purpose  if  be  received  it  The  court  specifi- 
cally In  bis  charge  anthorieed  them  to  so 
consider  it,  if  they  found  tbat  be  received 
the  letter.  We  will  not  pass  on  the  ques- 
tion as  to  whether  or  not  a  letter  of  this 
character  is  admissible  under  any  circum- 
stances, but  simply  hold  that  under  the  facts 
of  this  case  such  letter  was  not  admissible  as 
original  testimony  to  show  that  appellant 
was  guilty  of  tbe  crime  of  incest.  Appel- 
lant's counsel  have  filed  a  very  able  and  ex- 
haustive brief,  contending  that  under  no  dr- 
cumstances  could  such  a  letter  be  admissible 
as  original  testimony  tending  to  show  the 
guilt  of  the  person  on  trial.  This  brief  will 
be  published  in  connection  with  this  opinion  in 
the  official  reports.  Presiding  Judge  PREN- 
DERGAST  exhaustively  reviews  the  authori- 
ties which  would  tend  to  hold  that  such  let- 
ter is  admissible  under  certain  circumstanc- 
es as  original  testimony  as  tending  to  show 
tbe  gnilt  of  the  accused.    We  do  not  think 

Digitized  by  LjOOQIC 


Tez4 


HOIiLINGSWOBTH  v.  STATE 


483 


the  facta  of  tbls  catw  br&ig  the  letter  wltbln 
the  rules  of  law  dted  by  oar  Preeldlng  Judge. 
He  cites  Wlgmore  on  Bvldence,  i  10T3,  and 
other  sectiona     Mr.  Wlgmore  states: 

"The  different  mtuationa  (m  which  such  in- 
struments become  admissible]  may  be  grouped 
under  four  beads :  (1)  Documents  seen;  (2)  doc- 
uments found  in  possession;  (3)  documents  of 
demand,  received  but  not  answered;  and  (4) 
documents  made  use  of." 

And  In  dealing  with  the  third  says: 
"The  failure  to  reply  to  a  written  communica- 
tion may  sometimes  suffice  to  permit  an  infer- 
ence of  the  party's  assent  to  the  correctness  of 
the  statements  made  therein.  But  the  infer- 
ence is  not  ordinarily  so  strouK;  and  judges 
have  always  pointed  out  that  the  failure  to  re- 
ply in  writing  to  a  written  communication  does 
not  have  the  same  siKuificance  as  a  failure  to 
reply  orally  to  an  oral  communication.  So  far 
as  any  definite  rule  Is  concerned,  it  seems  im- 
practicable, and  the  precedents  indicate  that 
each  cose  must  stand  upon  its  own  facts." 

Under  this  text  he  cites  Hill  ▼.  Pratt,  29 
Vt.  U9,  which  holds: 

"It  would  seem  that  the  rule  has  never  been 
extended  to  unanswered  letters,  particularly 
when  the  fact  stated  has  relation  to  past  trans- 
actions and  upon  which  no  future  action  of  the 
party  is  contemplated." 

Many  other  cases  will  be  found  dted  un- 
der this  section  of  Wlgmore,  and  they  make 
It  evident  to  our  ndnd  that  under  the  rule  as 
stated  by  that  author,  the  letter  in  this  case 
was  inadmissible,  ^e  father  had  written 
appellant  In  July,  charging  him  with  being 
the  father  of  his  daughter's  child.  Appel- 
lant replied  at  once,  indignantly  denying  the 
fact.  When  the  charge  was  renewed  in  No- 
vember, why  was  be  called  on  to  reply  again, 
having  denied  It  when  first  charged  by  let- 
ter? Is  one  compelled  to  answer  letter  after 
letter,  if  he  has  answered  the  first  denying 
the  charge,  el&e  the  subsequent  letters  wlU 
be  admissible  as  an  admission  of  guilt?  We 
do  not  think  so.  The  most  that  can  be  said, 
under  the  facts  in  this  case,  is  that  the  girl 
wrote  the  letter,  and  appellant  received  it 
He  la  no  way  acted  on  the  letter.  He  denies 
ever  having  received  it,  and,  while  it  may  be 
said  the  testimony  would  support  a  finding 
that  he  did  receive  It.  yet.  If  he  did  do  so, 
all  he  did  was  to  destroy  it  and  make  no  an- 
swer thereto,  having  already  written  to  the 
girl's  father  denying  the  accusation.  This 
was  but  an  unsworn  statement  of  the  girl 
contained  in  a  letter.  This  could  legally 
prove  no  fact.  Appellant  can  be  said  to 
have  completely  and  entirely  ignored  the  let- 
ter. It  may  be  that  the  state  could  have 
asked  the  c^rl  if  she  did  not  write  such  a 
letter  to  appellant  and  he  not  answer  it,  on 
the  theory  that  when  one  is  charged  with 
crime  his  conduct  and  failure  to  act  may  be 
considered  as  evidence  against  him,  but  this 
would  not  render  the  letter  admissible  as 
evidence  that  he  was  guilty  of  the  crime. 
It  is  bis  act,  not  hers,  which  the  law  con- 
siders as  evidence  of  bis  guilt  The  letter 
is  copied  in  the  original  opinion,  and  we  do 
not,  therefore,  deem  It  necessary  to  here  copy 


it,  or  state  its  contents.  It  dtarged  appel- 
lant with  being  the  father  of  the  child.  The 
witness  Cassie  Dunn  testified  on  the  trial 
that  she  wrote  this  letter  and  gave  It  to  her 
father  to  mail.  Her  father  testified  he  took 
a  copy  of  the  letter  and  mailed  it  This  copy 
was  Introduced  in  evidence.  After  testifying 
she  wrote  the  letter,  Miss  Dunn  testified 
when  asked  if  the  statement  contained  in  the 
letter  were  true  or  false: 

"It  was  false.  I  told  you  once  that  the 
statement  in  the  letter  as  to  my  uncle  being 
the  father  of  my  child  was  false." 

In  his  diarge  the  court  tells  the  Jury,  if 
they  find  that  the  defendant  received  this 
letter,  they  would  be  authorized  to  consider 
the  statements  contained  therein  in  passing 
on  the  guUt  or  innocence  of  appellant.  We 
know  of  no  role  of  law  which  would  author- 
ize an  unsworn  statement  of  a  witness  to  be 
considered  as  evidence  of  one's  g^ilt,  where 
the  witness  swears  on  the  trial  that  the  un- 
sworn statement  is  untrue.  Such  statement 
may  be  used  at  times  to  Impeach  a  witness, 
but  never  to  prove  a  fact  against  a  person  on 
trial.  The  witness  swore  the  statement  con- 
tained in  the  letter,  that  appellant  was  the 
father  of  her  diild,  was  not  true.  It  may  be 
that  they  conspired  and  concluded  to  acquit 
appellant;  that  her  testimony  on  the  trial 
was  untrue.  But  it  is  only  testimony  which 
some  witness  swears  on  the  trial  is  true 
which  can  be  considered  in  passing  on  the 
guUt  or  innocence  of  the  person  accused  of 
crime.  An  unsworn  ex  parte  statement  la 
never  evidence  of  that  fact.  Attached  to  the 
motion  for  a  new  trial  is  an  affidavit  of  this 
girl  in  which  she  swears: 

"I  further  state  that  I  wrote  the  two  letters 
which  my  uncle  had,  and  which  were  offered  in 
evidence  upon  the  trial  of  his  case  after  my 
child  was  born,  and  also  one  which  my  father 
copied,  under  compulsion  from  my  father.  My 
father,  after  the  birth  of  my  child,  told  me  I 
had  to  write  these  three  letters  or  he  would 
whip  me.  I  did  not  want  to  write  them,  for 
they  were  not  true;  but  in  my  condition  I 
thought  I  had  to  do  it.  I  did  not  Know  why  my 
father  80  insisted  upon  my  writing  these  letters 
until  since  I  have  come  back  home.  Recently 
my  stepmother  went  to  Abilene  to  visit,  and 
before  she  left  she  told  me  not  to  visit  Mrs. 
Guy  Thomas.  After  mother  left,  Mrs.  Thomas 
carae  to  our  house  and  told  me  that  the  reason 
my  father  made  me  write  the  letters  was  that 
my  stepmother  had  threatened  to  leave  him  if 
he  did  not  Mrs.  Thomas  told  me  that  my  step- 
mother told  her  that  she  had  told  papa  that  if 
he  did  not  make  me  lay  my  condition  on  Unde 
Alfred  she  would  leave  him.  She  also  told  Mrs. 
Thomas  that  if  I  would  lay  it  on  Cnde  Alfred, 
pnpa  could  get  $1,000  or  Jl.BOO  out  of  Unde 
Alfred  to  keep  it  out  of  court  I  never  told  any 
of  this  to  any  one  until  after  the  trial  of  Unde 
Alfred.  I  did  not  want  to  do  it  on  account  <^ 
papa." 

It  may  be  that  appellant  is  guilty,  as  Is  so 
strenuously  insisted  on  by  our  Presiding 
Judge  in  his  opinion  overruling  the  motion 
for  a  rehearing.  Tills  we  do  not  care  to  dls* 
cuss,  nor  express  an  opinion  on ;  but  we  do 
bold  that  no  person's  liberty  ought  to  be 
taken  away  from  him,  and  he  branded  as  a 
felon,  upon  the  unsworn  statement  of  a  girl 
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contained  in  •  letter,  which  she  swears  is 
not  true,  and  which,  in  affidavit  attached  to 
a  motion  for  a  new  trial,  she  swears  she  was 
compelled  to  write  by  her  father  while  she 
lay  sick  shortly  after  childbirth,  and  which 
she  says  was  written  to  obtain  money  from 
appellant.  The  law  does  not  sanction  black- 
mail any  more  than  it  does  the  crime  of  In- 
cest. We  do  not  think  any  one  could  read 
this  record,  and  say  that  unless  the  Jury  had 
been  authorized  to  consider  this  letter  of 
Cassie  Dunn  as  evidence  of  the  guilt  of  ap- 
pellant the  Jury  would  beyond  question  have 
found  appellant  guilty  and  assessed  against 
him  the  highest  penalty  known  to  the  law 
for  the  crime  of  incest 

Appellant  is  a  man  69  years  of  age.  He 
liad  lived  in  the  same  community  for  28 
years  immediately  preceding  his  trial.  His 
wife  had  been  dead  for  20  years.  He  had 
raised  a  family  of  boys  and  girls,  and  when 
he  offered  to  prove  by  his  neighbors  that 
during  all  these  years  he  had  lived  the  life 
of  a  peaceable,  law-abiding  citizen  and  a 
virtuous  man,  the  state  admitted  as  a  fact 
"that  the  defendant  has  been  a  peaceable, 
law-abiding,  quiet  citizen  all  the  time  that 
he  lived  in  that  community ;  that  his  reputa- 
tion up  to  the  time  of  this  occurrence  has 
been  that  of  an  honest,  upri^t,  and  virtu- 
ous citizen."  It  may  be  that  in  bis  old  age 
he  has  committed  this  crime,  and,  if  so,  the 
punishment  is  none  too  severe;  but  before 
the  writer  can  consent  that  his  reputation  of 
a  lifetime  of  upright  citizenship  be  taken 
from  him  and  he  incarcerated  in  prison  walls, 
it  must  be  done  upon  testimony  which  the 
law  says  is  legal  and  competent,  and  not 
upon  unsworn  statements  of  the  girl,  which 
she  swears  on  the  trial  are  false  and  untrue. 

There  are  other  questions  in  the  case,  and 
especially  the  first  application  for  a  continu- 
ance, which  the  writer  thinks  present  error, 
but  we  do  not  deem  it  necessary  to  discuss 
them.  The  witnesses  for  wliich  the  continu- 
ance was  sought  can  be  had  on  another  trial, 
if  granted,  and.  If  not,  a  discussion  of  that 
question  would  be  of  no  avail. 

Being  of  the  opinion  that  at  least  that  por- 
tion of  the  charge  of  the  court  which  au- 
thorized the  Jury  to  consider  the  letter  writ- 
ten by  the  girl  as  evidence  of  appellant's 
guilt,  under  the  facts  in  this  case,  presents 
error  for  which  the  Judgment  should  be  re- 
versed, we  think  the  motion  for  a  rehearing 
should  be  granted,  and  the  Judgment  reversed 
and  remanded  for  another  trial. 

As  before  stated,  upon  the  other  questions 
presented,  not  herein  discussed,  the  writer 
expres.ses  no  opinion,  as  he  does  not  deem 
them  essential  to  a  disposition  of  the  case. 

The  motion  for  a  rehearing  is  granted,  the 
affirmance  is  set  aside,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

DAVIDSON,  J.  (concurring).  Reviewing 
the  record  in  the  light  of  the  motion  for  re- 
hearing, I  am  concurring  with  Judge  HAB- 


PBR  in  reversing  fJie  Judgment  I  do  not 
purpose  to  enter  into  a  lengthy  discussion  of 
the  facts;  they  are  sufficiently  set  out  in 
the  opinions  written  hy  our  Presiding  Judge 
and  Judge  HARPER.  The  letter,  under  dis- 
cussion in  those  opinions,  in  my  Judgment 
was  not  admissible,  either  as  original  or  im- 
peaching evidence.  The  state  was  fully 
aware  of  the  fact,  when  they  placed  Cassie 
Dunn  on  the  stand  as  a  witness,  that  she 
would  not  testify  that  appellant  had  inter- 
course with  her,  or  was  the  father  of  her 
child,  but  that  she  would  testify  that  Henry 
DoIIins  was  the  child's  father.  Before  the 
grand  Jury  she  refused  positively  to  name 
the  author  of  her  shame,  but  some  time  be- 
fore the  trial  of  the  case  she  had  informed 
the  prosecution  of  the  fact  that  she  would 
not  testify  to  her  uncle's  guilt,  but  would 
testify  that  a  man  by  the  name  of  Dolllns  was 
the  father  of  her  child.  TUB  was  communi- 
cated by  Cassie  Dunn  to  the  state  some  time 
before  she  was  placed  on  the  witness  stand. 
So  any  question  of  surprise  was  eliminated. 
She  had  not  misled  the  state  in  any  way; 
therefore  they  were  not  only  not  expecting 
her  to  testify  that  ai^ellant  was  the  father 
of  her  child,  but  knew  she  would  not 

This  is  not  a  case  like  Blake  v.  State,  38 
Tex.  Cr.  R.  377,  43  S.  W.  107,  where  the 
witness  had  sworn  to  a  state  of  facts  and 
subsequently  testified  contrary  to  those  for- 
mer statements.  Judge  Hurt  in  that  opin- 
ion held  that  the  party  placing  the  witness 
on  the  stand  has  the  right  to  expect  him  to 
testify  as  formerly;  but  the  facts  in  this 
case  are  different.  This  witness  had  not  tes- 
tified to  her  uncle's  guilt,  or  at  least  of  the 
fact  that  he  was  the  father  of  her  child, 
and  had  informed  the  state  she  would  not 
so  testify;  yet  in  the  face  of  this  she  was 
placed  upon  the  stand  as  a  witness  and  testi- 
fied that  Dolllns  was  the  father  of  her  child. 
It  is  a  settled  rule  that,  where  a  prosecuting 
witness  does  not  testify  as  expected,  the  state 
cannot  prove  its  case  by  showing  as  original 
testimony  statements  of  the  witness,  made 
outside  of  court,  contradictory  of  those  testi- 
fied on  the  trial.  Dunagaln  v.  State,  38  Tex. 
Cr.  R.  614,  44  S.  W.  148.  For  collation  of 
authorities,  see  Rose's  Notes,  vol.  6,  page 
1207;  Goss  v.  State,  57  Tex.  Cr.  R.  557,  124 
S.  W.  107 ;  Harris  v.  State,  68  Tex.  Cr.  E. 
209,  160  S.  W.  796.  It  is  a  well  settled  rule 
that  failure  to  make  proof  is  not  sufficient  as 
a  predicate  for  impeachment  Largln  v. 
State,  37  Tex.  Cr.  R.  674,  40  8.  W.  280: 
Bennett  v.  State,  24  Tex.  App.  73,  5  S.  W. 
527,  6  Am.  St  Rep.  875 ;  Smith  v.  State,  45 
Tex.  Cr.  R.  520,  78  S.  W.  519 ;  Scott  v.  State, 
52  Tex.  Cr.  R.  164,  105  S.  W.  796;  Wells  v. 
State,  43  Tex.  Cr.  R.  451,  67  S.  W.  1020; 
Owens  V.  State,  46  Tex.  Cr.  R.  14,  79  S.  W. 
575 :  Hanna  v.  State,  46  Tex.  Cr.  R.  5,  79  S. 
W.  644 ;  Ware  v.  State,  49  Tex.  Cr.  R.  413, 
92  S.  W.  1093;  SUeen  v.  State,  51  Tex.  Cr. 
R.  39,  100  S.  W.  770;  Qulnn  v.  State,  51  Tex. 
Cr.  B.  155,  101  S.  W.  248;    Shackelford  v. 
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State,  27  a  W.  8:  Flnley  v.  State.  47  S. 
W.  1016;  Knight  ▼.  State,  66  S.  W.  88; 
Gobs  t.  State.  57  Tes.  Cr.  R.  667,  124  S.  W. 
107.  niere  are  many  other  cases  that  might 
be  dted  In  support  of  this  proposition,  but 
these  would  seem  to  be  ample.  The  state 
would  not  be  authorized  to  place  Caasle  Dunn 
on  the  stand,  with  full  knowledge  that  her 
testimony  would  exonerate  defendant  and 
Inculpate  another  as  the  guilty  party,  and 
successfully  then  offer  another  statement  at 
hers,  made  out  of  court,  which  would  be 
beneficial  to  the  state.  Perrett  t.  State,  170 
S.  W.  316. 

I  do  not  care  to  amplify  this  matter.  This 
Is  the  only  question  in  the  case  that  I  care 
to  discuss.  I  think  the  exception  to  the 
court's  charge  was  well  taken,  but  I  do  not 
care  to  enter  Into  a  discussion  of  that  ques- 
tion. 

I  therefore  concur  with  Judge  HARPEB 
In  granting  the  motion  for  rehearing,  and 
reversing  and  remanding  the  Judgment. 

PRENDBRGAST,  P.  J.  (dissenting).  This 
case  was  affirmed  and  the  opinion  rendered, 
on  June  16,  1015.  On  June  29th,  following, 
after  this  court  had  adjourned  to  October  4, 
1916,  appellant,  by  his  able  attorneys,  who 
rcfpresented  him  in  the  court  below  and  In 
this  court  on  the  original  submission,  filed 
a  motion  for  rehearing  on  these  grounds 
only: 

1.  Claiming  that  this  court  erred  In  hold- 
ing against  him  on  his  bills  and  proposi- 
tions thereunder  relative  to  the  testimony  of 
(lassie  Dunn,  as  set  out  in  pages  1,  2,  and  3 
of  the  opinion,  and  further  contending  that 
the  Judge's  qualifications  were  unauthorized 
and  this  court  in  effect  should  disregard 
tbem.  I  think  his  contentions  on  this  point 
are  not  well  founded  and  cannot  be  sustain- 
ed. I  further  believe  that  the  record  bears 
out  the  district  Judge  In  his  qualifications  to 
the  Mils. 

2.  His  next  ground  is,  in  effect,  that  the 
court  erred  in  overruling  hia  motion  for  r 
continuance.  He  also  claims  that  the  ex- 
planation made  by  the  Judge  to  his  bUl  on 
this  question  Is  not  borne  out  by  the  record. 
I  have  again  examined  this  question,  and 
tblnk  the  Judge's  qualification  is  borne  out 
folly  by  the  record.  X  stated  It  sufficiently 
in  the  original  opinion. 

8.  His  only  other  ground  ft>r  a  rehearing 
is  his  claim  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial  because  of 
his  claimed  newly  discovered  evidence.  I 
have  again  reviewed  this  question,  and  am 
well  satisfied  that  no  reversible  error  was 
committed  by  the  court  on  this  ground.  He 
beard  all  the  testimony,  saw  the  witnesses 
and  their  manner  of  testifying,  the  manner 
at  direct  and  cross  examination,  and  was 
better  able  to  Jndge  th^r  veracity,  etc.,  than 
(bis  court  possibly  could.  Lamb  v.  State, 
169  S.  W.  1161. 

Aa  stated,  the  above  three  grounds  are  the 


only  ones  made  the  basis  of  the  motion  for 
rehearing  herein.  At  the  Instance  of  appel- 
lant's other  eminent  attorneys,  evidently  en- 
gaged by  him  after  the  original  decision  and 
filing  of  his  motion  for  rehearing  herein  had 
been  had,  the  submission  of  this  cause  for 
rehearing  was  postponed  for  some  weeks,  in 
order  that  they  might  further  brief  for  him 
said  motion.  They  then  filed  quite  a  lengthy 
and  able  brief  and  argument  Later  they 
were  given  additional  time,  and  then  filed 
still  another  brief. 

Without  any  complaint  whatever  by  appel- 
lant in  his  motion  for  rehearing,  in  said  brief, 
he  now  nrges  two  other  grounds:  In  one, 
that  the  trial  court  erred  in  admitting  in  evi- 
dence the  letter  of  Cassie  Dunn  to  him,  copied 
in  the  original  opinion;  in  the  other,  to  the 
latter  sentence  of  the  court's  charge  to  the 
Jury  relative  to  their  consideration  of  this 
letter.  This  charge  is  also  copied  In  the 
original  opinion. 

First,  as  to  the  admissibility  of  said  letter. 
It  is  conceded  by  appellant  that  the  objection 
to  the  copy,  because  a  copy  and  not  the  origi- 
nal, is  under  the  proof  not  well  taken.  He 
seems  to  concede  in  one  place  in  his  brief: 

"That  letter  and  the  inquiries  made  concerning 
it  may  have  been  admissible  on  redirect  ex- 
amination of  Cassie  Dunn,  with  a  view  of  re- 
freshing her  memory,  with  a  view  of  inducing 
her  to  confirm  and  admit  statements  theretofore 
made,  or  even  for  the  purpose  of  co&tracUcting 
her." 

But  his  urgent  and  vigorous  contention  Is: 
"If  the  original  letter  had  been  presented,  and 
it  was  conceded  that  it  had  been  received  by  ap- 
pellant, and  it  were  shown  beyond  eontroTersy 
that  it  was  produced  from  bis  possession,  it 
would  not  have  l>een  admiasUde." 

And  he  asserts  he  will  "demonstrate  this." 
I  think  the  reverse  of  his  contention  is  the 
law,  and  can  be  demonstrated  to  be  so,  both 
by  reason  and  authority.  Hia  teeming  con- 
cession that  the  letter  may  have  been  admis- 
sible for  said  certain  purposes,  and  his  Im- 
mediate insistence  that  It  was  inadmissible, 
are,  at  least,  apparently  inconsistent  and  con- 
tradictory. 

The  witness  Cassie  Dunn  was  unquestiona- 
bly "extremely  unfriendly  to  the  state,"  and 
"testified  adversely  and  Injuriously  to  the 
state"  on  appellant's  examination  of  her,  and 
"openly  testified  to  anything  she  thought 
would  be  beneficial  to  the  defendant,"  and 
was,  "in  his  bunds,  'like  clay  in  the  potter's 
hands,' "  as  stated  by  the  trial  Judge,  and  is 
abundantly  established  by  tbls  record.  And, 
at  his  instance,  and  upon  his  examination  of 
her,  he  had  her  to  testify  specifically: 

"Henry  Dollins  is  the  father  of  my  diild.  My 
uncle  [appellant]  never  did  have  any  HHcit  in- 
tercourse with  me  in  any  way;  never  did  ask 
me  to;  never  oaked  me  to  yield  to  him  in  any 
way." 

She  also  swore  that  she  told  appellant,  be- 
fore he  sent  her  to  her  father's,  that  she 
thought  she  was  pregnant,  and; 

"I  did  not  tell  him  I  would  not  tell  who  the 
father  of  the  child  was.  I  did  not  make  him 
any  promise  in  that  regard." 
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The  state  Impeached  her  on  this  testimony 
directly  by  her  written  statements  in  said  let- 
ter. It  is  copied  In  the  original  opinion.  It 
is  unnecessary  to  again  copy  It  A  mere 
reading  of  the  letter  .wlU  show  it  is  a  direct 
and  flat  contradiction  of  her  said  testimony 
In  favor  of  appellant  on  this  trial.  That  said 
testimony  by  her  In  favor  of  appellant,  and 
given  at  his  instance,  was  very  material  for 
him  and  against  the  state,  cannot  even  be 
questioned  by  any  one.  Its  direct  and  only 
effect,  If  believed  by  the  Jury,  would  have 
been  to  destroy  the  state's  case  and  show  his 
innocence  of  the  crime  for  which  he  was  in- 
dicted and  on  trial ;  so  that  it  was  the  im- 
perative duty  of  the  state  to  discredit  and  im- 
peach her  as  to  tills  very  material  testimony, 
if  it  could  do  BO. 

Every  text-hook  writer  on  the  subject,  and 
the  decision  Of  every  court  of  the  land.  Is  that 
former  statements  of  a  witness  which  are  con- 
tradictory of  his  present  testimony  are  ad* 
mlsslble  to  impeach  him.  This  is  not  only  so 
by  oral,  but  especially  so  by  written,  state- 
ments. This  court  has  always  heretofore  so 
held,  and  all  the  appellate  courts  of  this  state 
uniformly  so  hold.  I  know  of  no  exceptioa 
This  method  of  impeaching  a  vritnesa  Is  dai- 
ly and  universally  acted  upon  by  aU  trial 
courts  of  this  state.  In  order  that  no  uncer- 
tainty might  arise  on  this  point,  as  to  one's 
own  witness,  our  statute  (C.  O.  P.  1911,  art 
816)  expressly  enacted: 

"Hie  rule  that  a  party,  introducing  a  wit- 
ness, shall  not  attack  his  testimony  is  so  far 
modified  as  that  any  party,  when  facts  stated  by 
the  witness  are  injurious  to  his  cause,  may 
attack  his  testimony  in  other  manner,  except 
by  proving  the  bad  character  of  the  witnesa" 

There  is  nothing  in  his  hills  to  show,  or 
intimate,  that  the  state  knew,  or  had  any  no- 
tice whatever,  that  Cassle  Dunn  would  testify 
that  DolUna  was  the  father  of  her  child  when 
it  introduced  her  and  she  gave  material  testi- 
mony in  its  behalf.  Even  It  the  state  bad 
known  this,  there  is  nothing  in  the  books  or 
decisions,  until  the  majority  opinion  in  this 
case,  that  the  state  could  not  impeach  her  by 
said  letter  and  her  sworn  written  testimony 
before  the  grand  jury.  The  eftect  of  the  de- 
cision in  Blake  v.  State,  38  Tex.  Cr.  R.  384, 
43  S.  W.  107,  dted  in  Judge  HARPER'S  opin- 
ion, is  to  the  reverse  of  what  he  cites  it  for. 
The  cases  of  Scott  v.  State,  20  8.  W.  649, 
Gates  V.  State,  149  S.  W.  1194,  and  Perrett  v. 
State,  170  S.  W.  316,  hare  no  application 
whatever  to  this  case.  A  mere  reading  of 
these  several  cases  will  clearly  demonstrate 
what  I  say  about  them  is  correct  That  said 
letter  and  said  statement  before  the  grand 
jury  were  admissible  to  impeach  Cassle  Dunn 
there  is  no  shadow  of  doubt. 

Btit  appellant  vigorously  contends  that  the 
reason  assigned  by  the  trial  judge  why  he  ad- 
mitted it  Is,  in  effect  no  valid  reason,  and  is 
contrary  to  the  law ;  his  contention  being,  in 
substance,  that  a  conspiracy  cannot  be  enter- 
ed into  io  commit  the  crime  of  incest,  arguing 
further  that  even  If  there  could  be  a  con- 


spiracy to  commit  such  crime,  as  soon  as  sucb 
crime  was  committed,  "such  conspiracy  had 
terminated,"  and  no  statement  or  admission 
by  the  other  party  would  be  admissible 
against  the  party  on  trlaL  It  is  elementary 
that  a  wrong  reason  for  a  correct  ruling  can- 
not affect  the  ruling,  even  if  it  he  conceded 
the  trial  judge  gave  a  wrong  reason  for  his 
correct  ruling.  I  know  of  no  law,  or  ded- 
sion  to  the  effect  that  the  man  and  woman 
who  commit  incest  cannot  also  be  guilty  of 
conspiracy  to  commit  said  crime.  I  luiow 
of  no  reason  why  they  cannot  The  statute 
is  plain  that  they  can.  Article  1433,  P.  C. 
1911,  Is: 

"A  'conspiracy'  is  an  agreement  entered  into 
between  two  or  more  ];>er8on8  to  commit  any  one 
at  the  oSenses  hereafter  named  in  this  chapter." 

Article  1437  is: 

"The  agreement,  to  crane  within  the  definition 
of  conspiracy,  must  be  to  commit  one  or  more  of 
the  following  offenses,  to  wit :  Murder,  robbery, 
arson,  burglary,  rape,  or  any  other  offeiue  of  the 
grade  of  felony." 

Incest  Is  a  felony.    Article  486,  P.  C. 

Further,  the  trial  judge  explained  and 
qualified  appellant's  bill  to  the  admission  of 
said  letter  fully.  I  quoted  most,  hut  not  all, 
of  this,  in  the  third  page  of  the  original  opin- 
ion, which  is  the  first  quotation  therein  of  his 
quoted  qualifications.  He  did  not  limit  his 
qualification  to  only  a  conspiracy  to  commit 
the  crime  of  incest  but  pointedly  stated  such 
conspiracy  went  further.  I  wiu  state  the 
full  substance  of  his  explanation  and  qualifi- 
cation. It  is:  That  a  conspiracy  existed  be- 
tween defendant  and  Gassie  Dunn,  not  only 
to  commit  the  crime  of  Incest  ^*t  oI«>  to 
suppress  knowledge  that  the  child  that  was 
to  he,  and  in  fact  was  later,  bom  was  the 
fruits  of  their  crime  of  incest  o*t<i  extended 
even  further  to  a  resumption  of  their  unlaw- 
ful relations  with  each  other  as  soon  as  the 
birth  of  the  child  had  been  accomplished  and 
the  public  quieted,  and  their  relatives  satis- 
fied regarding  his  connection  with  her,  and 
that  they  both  would  deny  he  was  the  father 
of  the  child,  and  commit  perjury  with  regard 
thereto  in  order  to  keep  secret  the  fact  that 
said  child  was  the  offspring  of  the  incestuous 
intercourse,  and  to  carry  out  their  design  that 
such  intercourse  might  be  resumed  by  them, 
and  it  toas  during  aU  this  conspiracy  said 
letter  was  written  to  and  received  by  hlOL 
He  accepted  this  bill  thus  explained  and  qual- 
ified, and  under  the  weU-settled  rule,  until 
now  In  this  case,  is  bound  thereby. 

In  his  brief  and  argument  he  ignores — at 
least  does  not  discuss  or  mention — the  full 
conspiracy,  but  confines  his  contention  to 
only  one  item  of  it  to  wit  the  crime  of  Incest 
The  case  of  Serrato  v.  State,  171  S.  W.  1138, 
is  directly  in  point  against  him.  In  that  cane 
Serrato  was  on  trial  for  the  murder  of  Ortlx. 
He  claimed,  not  only  that  he  personally  had 
nothing  to  do  with  the  killing,  but  also  that 
he  was  not  a  party  to  any  agreement  or  con- 
spiracy with  some  15  others,  or  any  of  them, 
to  kill,  and  further  that  U  be  had  entered  In- 
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to  sucb  conspiracy,  It  terminated  with  tbe 
killing,  and  that  thereafter  no  act,  conduct, 
word,  or  statement  by  any  of  the  others  was 
admissible  against  him.  The  state  contended 
that  the  killing  did  not  terminate  the  con- 
spiracy, hut  It  also  embraced  additional 
things  thereafter  to  be  done.  With  the  is- 
Baes  thus  drawn,  the  state  was  permitted  to 
Introduce  tn  evidence,  over  his  objections,  all 
the  acts,  and  conduct  of  each  and  all  of  said 
other  parties,  and  what  each  of  them  said, 
after  said  killing  and  until  they  were  actually 
arrested  and  placed  in  jail — aU  of  said  acts, 
conduct,  and  statements  occurring  after  the 
killing.  This  court  expressly  held  all  said 
evidence  was  admissible,  holding: 

"It  has  always  been  the  rule  in  this  state  that 
the  acts  and  declarations  of  one  conspirator  in 
furtherance  of  the  common  design  are  admissible 
against  another  conspirator  pending  the  conspir- 
acy and  until  its  finfil  termination.  TliiB  propo- 
sition includes  anything  that  was  within  the 
contemplation  of  the  conspiracy,  such  as  divid- 
ing the  spoils,  or  any  of  those  matters  that  may 
be  subsequent  to,  but  included  in  the  scope  of, 
the  conspiracy.  O'Neal  v.  State,  14  Tex.  App. 
582 :  Rix  v.  State,  33  Tex.  Cr.  B.  353,  26  8. 
W.  505:  Franks  v.  State,  36  Tex.  Or.  K.  149, 
35  a.  W.  977;  Small  v.  State,  40  S.  W.  700; 
Long  V.  State,  55  Tex.  Or.  R.  57,  114  S.  W. 
632 ;  Gracy  v.  State,  57  Tex.  Cr.  B.  68,  121 
S.  W.  706 ;  Milo  v.  State,  69  Tex.  Or.  R.  196, 
127  S.  W.  1028;  Kipper  v.  State,  45  Tex.  Or. 
B.  384,  77  S.  W.  611;  Holt  v.  State,  39  Tex. 
Op.  R.  299,  45  S.  W.  1016,  46  S.  W.  829-    Eg- 

fleston  V.  State,  59  Tex.  Cr.  R.  542,  128  S.  W. 
111.  And  what  is  said  and  done  by  any  of  the 
conspirators,  pending  the  conspiracy  and  in  fur- 
therance of  the  common  design,  is  admissible 
against  the  one  on  trial,  though  said  and  done  in 
his  absence.  Wallace  v.  State,  46  Tex.  Cr.  R. 
349,  81  S.  W.  066;  Barber  v.  State,  60  S.  W. 
515;  Trevino  v.  State,  38  Tex.  Cr.  R.  64,  41 
S.  W.  609;  Dobbs  v.  State,  61  Tex.  Cr.  R. 
115,  100  S.  W.  946;  Roma  v.  State,  66  Tex. 
Cr.  B.  345,  116  S.  W.  598;  Cox  v.  State,  8 
Tex.  App.  254,  34  Am.  Bep.  746;  Smith  v. 
State,  21  Tex.  App,  96,  17  8.  W.  560 ;  Arm- 
stead  V.  State,  22  Tex.  App.  69,  2  S.  W.  627; 
Slade  V.  State,  29  Tex.  App.  891,  16  S.  W.  253 ; 
Richards  v.  State,  53  Tex.  Cr.  B.  409,  110  S. 
W.  432;  Bowen  v.  State,  47  Tex.  Or.  B.  144, 
82  8.  W.  520 ;  Williams  v.  State,  46  Tex.  Or. 
B.  240,  75  S.  W.  509;  Chapman  v.  State,  45 
Tex.  Cr.  R.  484,  76  S.  W  477;  Hannon  v. 
State,  6  Tex.  App.  551;  Taylor  v.  State,  8 
Tex.  App.  200;  Moore  v.  State,  16  Tex.  App. 
1 ;  Eggleston  v.  State,  68  Tex.  Cr.  R.  542,  128 
8.  W.  Ull." 

In  that  opinion.  Judge  Harper  cites  and 
quotes  at  length  other  authorities  applicable 
herein.  See  also  the  companion  cases  of  Oon- 
zales  V.  State.  171  S.  W.  1146,  Gonzales  v. 
State,  Id.  1149,  and  Martinez  v.  State,  Id. 
1158,  to  the  same  effect 

If,  aa  contended  by  appellant  In  his  brief, 
tbe  conspiracy  between  him  and  Cassie  had 
gone  to  the  extent  only  of  committing  Incest, 
tben  bis  conteotlon  might  have  been  appli- 
cable and  sound.  But  the  ccmspiracy  between 
them  did  not  stop  with  their  agreement  to 
commit,  and  committing,  incest,  but,  as  stated 
by  tbe  court.  It  was  not  only  (1)  to  c<Hnmit  in- 
cest, but  also  (2)  to  suppress  all  knowledge 
tbat  ber  baby  was  the  fruits  of  this  crime, 
and  (8)  that  they  both  would  deny  he  was  the 
fatber  of  ber  child  and  commit  perjury  la 


order  to  keep  secret  the  fact  said  baby  was 
the  fruit  of  their  incestuous  sexual  inter- 
course, and  (4)  as  soon  as  the  public  was 
quieted  and  their  relatives  satisfied  he  was 
not  the  father  of  her  Illegitimate  baby,  re- 
sume their  UUdt  Incestuous  intercourse.  It 
is  therefore  certain  that  their  conspiracy  bad 
not  been  completed  and  ended,  but  that  it 
was  still  pending  and  incomplete,  and  tbcy 
both  were,  on  this  very  trial,  doing  all  in 
their  power  and  within  their  agreement  to 
carry  out  their  full  conspiracy.  Again,  as 
specially  applicable  herein,  I  reiterate  what 
this  court  said  In  Martinez  v.  State,  supra,  as 
follows : 

"  *  •  *  The  rules  of  law  governing  in  con- 
spiracy cases  have  been  well  established,  and  as 
said  by  a  well-known  writer:  'The  conspiracy 
ma^,  of  course,  be  shown  by  direct  evidence,  and 
it  is  apprehended  should  be  so  proved  if  this 
character  of  evidence  is  attainable.  Direct  evi- 
dence is,  however,  not  indispensable.  Circum- 
stantial evidence  is  competent  to  prove  conspir- 
acy from  tiie  very  nature  of  the  case,  and  the 
rule  which  admita  this  class  of  evidence  ap- 
plies equally  in  civil  and  criminal  cases.  In  the 
reception  of  circumstantial  evidence  great  lati- 
tude must  l>e  allowed.  The  jury  should  have 
before  them  every  fact  which  will  enable  them  to 
arrive  at  a  satisfactory  condusiou.  And  it  is 
no  objection  that  the  evidence  covers  a  great 
many  transactions  and  extends  over  a  long  pe- 
riod of  time,  provided,  however,  that  the  facts 
shown  have  some  bearing  upon,  and  tendency 
to  prove,  the  ultimate  facts  at  issue.  But  much 
discretion  is  left  to  the  trial  court,  in  a  case 
depending  on  circumstantial  ev'Uence,  and  its 
ruling  will  be  sustained  if  the  testimony  which 
is  admitted  tends  even  remotely  to  establish  the 
ultimate  fact.  If  it  be  shown  that  several  have 
combined  together  for  the  same  illegal  purpose, 
any  act  done  by  one  of  them  in  pursuance  of 
the  original  concerted  plan,  and  with  reference 
to  the  common  object,  is,  in  the  contemplation 
of  the  law,  the  act  of  all,  and  therefore  proof 
of  such  act  will  be  evidence  against  any  of  the 
others  who  were  engaged  in  the  conspiracy,  and 
any  declaration  made  by  one  of  the  parties  in 
the  absence  of  the  others  during  the  pendency  of 
tbe  illegal  enterprise  is  not  only  evidence  against 
himself  but  against  all  the  other  conspirators 
who,  when  the  combination  is  proved,  are  as 
much  responsible  for  such  declarations  and  the 
acts  to  which  they  relate  as  if  made  and  com-., 
mitted  by  themselves.'  These  rules  have  been 
approved  in  all  the  text-books  and  in  the  fol- 
lowing cases  In  our  own  court:  Atkinson  v. 
State,  34  Tex.  Cr.  R  424,  30  S.  W.  1064 ;  Mc- 
Kenzie  v.  State,  32  Tex.  Or.  B.  568,  25  8. 
W.  426,  40  Am.  St.  Rep.  795;  McFadden  v. 
State,  28  Tex.  App.  241,  14  S.  W.  128 ;  Clark 
V.  State,  28  Tex.  App.  189,  12  S.  W.  729,  19 
Am.  St.  Rep.  817;  Phillips  v.  State,  28  Tex. 
App.  228,  9  8.  W.  657,  8  Am.  St.  Rep.  471; 
WilUams  v.  State,  24  Tex.  App.  17,  5  S.  W. 
655 ;  Kennedy  v.  State,  19  Tex.  App.  618 ;  Pier- 
son  V.  State,  18  Tex.  App.  624 ;  Post  v.  State, 
10  Tex.  App.  598;  Cox  v.  State,  8  Tex.  App. 
254,  34  Am.  Rep.  746;  and  the  authorities  citetf 
in  the  Serrato  Case,171  S.  W.  1133,  and  Gon- 
zales Cases,  171  S.  W.  1146,  1149.    •    •    •  •• 

Upon  a  most  careful  study  of  the  testi- 
mony, I  think  it  clearly  supports  tbe  judge 
in  his  qualification  of  appellant's  bill.  In  the 
original  (pinion,  I  stated  some  of  the  facts. 
I  wUl  here  give  some  other  of  the  salient 
facts.  In  the  first  part  of  the  original  opin- 
ion, I  gave  tbe  material  testimony  of  Cas- 
sie Dunn  on  direct  examination  by  the  state. 
It  shows  with  much  cogency  tbat  appellant. 
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and  he  alone,  had  the  opportunity  to  get  her 
pregnant.  In  his  brief,  he  seems  to  concede 
this,  stating:  That  he  had  an  opportunity, 
and  probably  the  best  opportunity  of  any  one 
else,  to  have  committed  the  offense,  "does  not 
appear  a  matter  of  doubt  under  the  evidence." 
That  she  was  gotten  pregnant  by  some  man 
about  January  29th,  while  she  lived  with 
appellant,  Is  established  with  certainty  by 
the  fact  that  a  baby  was  bom  to  her  October 
29,  1914.  She  swore  she  told  blm,  when  It 
occurred,  that  she  had  missed  her  menses ;  but 
she  told  neither  her  Mster  nor  grandmother. 
He  swore  "that  she  was  sick  some  way.  Her 
womanly  periods  had  stopped" — ^the  natural 
effect  of  pregnancy.  They  both  swore  he 
then  took  her  to  a  doctor  to  see  If  she  was 
pregnant  The  doctor  swore  this  was  the 
latter  part  of  February  or  first  of  March, 
1914;  that  appellant  told  him  to  examine 
her,  and  he  did  so,  and  did  not  then  discover 
any  evidence  of  pregnancy.  It  was  then  Just 
about  a  monUi  since  the  act  of  intercourse 
producing  pregnancy  had  occurred.  The  doc- 
tor said  that  he  felt  of  her  abdomen  and 
stomach  through  her  clothes,  and  did  not 
make  any  further  examination  of  her.  Of 
course,  at  that  early  stage,  his  very  casual 
examination  of  her  could  not,  and  would  not, 
disclose  pregnancy ;  but  he  testified  that  the 
child's  birth  made  it  certain  that  she  was 
pregnant  when  he  examined  her.  Appellant 
sent  Cassie  off  to  her  father's  in  June,  1914. 
She  swore  that  before  that  she  told  him  she 
thought  she  was  pregnant,  but  "he  did  not 
ask  me  who  the  man  was" — "did  not  make 
any  inquiry  as  to  who  the  father  of  it  was." 
"He  did  not  ask  any  questions  about  it"  The 
reason  he  did  not  is  perfectly  evident  It 
was  because  he  leneu)  that  he,  and  no  one  else, 
had  had  sexual  Intercourse  with  her,  and  that 
he,  and  no  one  else,  had  gotten  her  pregnant 
and  that  he,  and  no  one  else,  could  be  the 
father  of  her  then  imbom  babe.  No  other 
conclusion  can  be  drawn.  When  appellant 
sent  her  oil  to  her  poor  old  father  to  be  con- 
fined, he  intended  «he  should  return  to  him 
as  soon  as  the  babe  was  born  and  she  could, 
for  he  swore  when  he  sent  her  he  gave  her 
money  to  buy  her  return  ticket  to  come  back 
on.  She  swore  that  she  Intended  to  return 
to  him.  The  trial  Judge  was  clearly  justified 
in  believing  and  stating  that  this  return  was 
for  the  purpose  of  resuming  their  illicit  In- 
cestuous Intercourse.  That  the  Judge  was 
authorized  to  believe  they  both  swore  falsely 
when  they  said  he  did  not  have  sexual  Inter- 
course with  her  is  clear  from  the  testimony. 
It  was  a  month  after  she  reached  her  father's 
that  the  doctor  there,  and  her  father,  found 
out  she  was  pregnant  Her  father,  at  once, 
did  all  he  could  to  get  her  to  tell  him  who 
got  her  pregnant  She  refused  to  tell.  The 
doctor  tried  to  get  her  to  tell  him.  She  re- 
fused. The  doctor  then  advised  her  that  he 
knew  a  maternity  home  in  ICansas  City  where 
she  could  go,  be  confined,  the  baby  adopted, 
she  return,  and  nobody  would  ever  Imow  any- 


thing about  it;  bnt  It  would  take  $250  to 
$300  to  do  this,  and  advised  her  to  write  to 
the  father  of  the  dilld  for  the  money.  She 
promptly  wrote  to  appellant  for  the  inoney, 
1300,  telUng  him  she  wanted  it  to  go  to  said 
maternity  home  in  Kansas  City.  He  failed 
or  refused  to  produce  that  letter,  bat  admit- 
ted he  received  and  promptly  answered  it 
No  doubt  the  letter  gave  him  full  information, 
and  If  produced  would  have  been  most  dam- 
aging against  him.  He  swore: 
"When  the  girl  [Caaaie]  wrote  me  she  wanted 

f  00  to  go  to  a  maternity  home  In  Ejinsas  City, 
wrote  faer  and  asked  her  why  she  did  not  go 
to  Ft  Worth,  or  Dallas,  or  Abilene,  some- 
where in  Texas." 

The  Judge  was  clearly  authorized  by  the 
evidence  to  believe  Cassie  Dunn's  testimony 
that  Henry  Dolllns,  and  not  appellant,  was 
the  father  of  her  babe,  and  that  she  did  not 
promise  and  agree  with  appellant  not  to  tell 
he  was  Its  father,  was  untrue  I  will  give 
some  more  of  these  facts  which  Justify  the 
Judge's  qualification.  If  Dolllns,  and  not  ap- 
pellant, had  been  the  father  of  her  babe, 
there  was  no  reason  oo  earth  why  she  would 
have  refused  to  tell  on  Dolllns,  for  neither 
he  nor  she  would  have  been  guilty  of  any  of- 
fense. When  pressed  for  a  reason,  she  said, 
"Because  I  did  not  want  to  tell  it"  On  the 
other  hand,  there  was  every  reason  for  her 
to  refuse  to  tell  on  appellant,  for,  if  she 
did,  he  was  certain  to  be  convicted  of  incest 
and  l>e  sent  to  the  penitentiary  as  a  ctlmlnaL 
They  both  knew  this.  She  flatly  refused  to 
tell  her  father,  her  doctor,  the  grand  Jury, 
or  any  one  else.  Of  course,  appellant  knew 
it,  without  her  telUng  him.  She  swore  before 
the  grand  Jury: 

"Uncle  Alfred  [appellant]  kn^w  when  I  left  to 
^o  out  West  that  I  was  pregnant,  and  I  prom- 
ised him  not  to  tell  it.  He  knows  who  it  is." 
"I  never  bad  any  intercourse  with  but  one  man 
in  my  life."  "I  had  intercourse  several  times. 
I  never  bad  any  sweethearts.  I  told  Uncle 
Alfred  not  to  tell  who  it  was.  He  knows  who 
it  is,  *  ♦  •  and  be  will  not  telL  I  won't 
tell  who  it  was."  "I  would  not  have  yielded 
my  virtue  to  any  man  that  did  not  have  my  re- 
spect and  confidence.  I  bad  intercourse  with 
the  man  in  different  places,  both  day  and  night" 

If  she  bad  -  at  first  t<dd  her  father,  her 
doctor,  and  especially  the  grand  Jury,  that 
it  was  Dolllns,  the  probabilities  are  the 
grand  Jury  would  never  have  Indicted  appe- 
lant Her  late  tale,  that  it  was  Dolllns,  is 
so  unreasonable  that  it  could  not  deceive  or 
mislead  any  me  to  believe  it  was  he,  and  not 
appellant  She  and  i>>llins  were  barely  ac- 
quainted. They  had  never  be«i  thrown  to- 
gether, so  that  he  oonld  have  had  an  op- 
portunlty  even  to  have  gained  her  "respect 
and  confidence."  Her  whole  conduct,  and 
every  act  and  word  of  hers,  from  start  to 
finish,  stamps  her  testimony  that  It  was 
Dolllns,  and  not  appdUant  as  unreasonable. 
She  swore  she  never,  at  any  time  or  place, 
told  DoIIins  that  he  was  the  person  who  got 
her  pregnant,  and  never  at  any  time  so  wrote 
him ;  that  she  never  wrote  to  him  at  all. 
When  the  doctor  told  her  to  wilte  to  the  £&• 
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tber  of  her  -Qien  unborn  babe  and  get  money 
to  go  to  the  Kansas  City  maternity  home,  so 
that  she  conld  there  be  confined  and  effec- 
tively conceal  her  shame,  she  promptly  wrote 
to  appellant,  and  not  Dolllns,  for  the  money. 
She  swore  she  loved  her  uncle.  He  swore  he 
loved  her.  That  love  was  not  merely  such  af- 
fection as  is  common  and  natnral  between  an 
nncle  and  niece  as  such,  but  It  was  more — 
it  showed  to  be  amorous.  This  record  shows 
that  the  United  States  mail  was  kept  "hot" 
carrying  letters,  almost  dally,  from  one  to 
the  other  Just  after  he  sent  her  away  to  be 
confined,  like  the  most  ardent  lovers  when 
separated,  one  from  the  other.  Of  course.  It 
was  not  shown  the  fall  number  of  letters 
which  passed  between  them.  The  state  had 
no  way  of  securing  them.  It  la  apparent 
they  both  would  conceal  every  one  which 
they  thought  would  have  a  tendency  to  "give 
them  away,"  and  that  they  would  produce 
only  those  which  they  thought  would  not 
do  this.  He  failed  and  refused  to  produce 
the  letter  wherein  she  wrote  for  said  $300, 
although  he  had  to  admit  he  received  and  an- 
swered it,  and  he  denied  receiving  the  one 
coined  in  the  opinion ;  but  the  state  proved, 
not  only  that  she  wrote  him  that  letter,  but 
that  he  also  received  it 

Among  other  things,  her  and  his  testimony, 
In  effect,  show  that  her  belated  tale  that 
DolUns,  and  not  he,  was  the  father  of  her 
babe,  was  very  recently  manufactured.  Ap- 
pellant at  first  had  had  UoHlns  subpcenaed 
aa  his  witness  to  testify  to  his  good  reputa- 
tion. Dolllns  had  attended  the  various  eUt- 
tings  of  the  case  to  so  testify  for  him.  But 
just  before  the  trial.  It  seems,  Cassie  re- 
called the  fact  that  years  before,  and  before 
Dolllns  was  married,  he  (Dolllns)  had  been 
Indicted  in  Bosque  county  for  seduction,  and 
upon  that,  doubtless  Inspired  by  appellant, 
she  attempted  to  manufacture  the  tale  that 
Dolllns  was  the  man.  Appellant  testified  that 
when  Dolllns  went  to  work  on  a  bridge  near 
his  house  he  warned  Cassie  not  even  to  work 
In  the  garden  in  sight  of,  but  some  distance 
from,  Dolllns,  "Just  on  account  of  the  way  he 
fttolllns]  had  acted  heretofore  you  know. 
Tes,  that  was  the  reason" — that  his  commu- 
nity knew  Dolllns  had  been  charged  with  se- 
duction. Of  course,  both  Cassie  and  appel- 
lant swore,  in  effect,  there  was  no  concert 
between  them  that  she  should  trj'  to  swear 
it  off  on  Dolllns,  but  all  the  circumstances 
were  amply  sufficient  to  Justify  the  belief 
that  such  was  a  fact  Dolllns  swore  posi- 
tively that  he  never,  at  any  time  or  place, 
had  sexual,  or  even  ordinary  social,  inter- 
course with  Cassie;  and  his  and  other  testi- 
mony showed  he  never  had  the  temptation 
or  opportunity;  that  the  said  Beduction 
charge  against  him  was  defeated  by  prov- 
ing that  said  alleged  seduced  woman  was 
common;  other  men  had  sexual  Intercourse 
with  her,  and  all  this  occurred  years  before, 
while  he  was  unmarried ;  that  he  had  been 
married  for  about  four  years,  and  had  ft 


strong,  vigorous,  healthy  wife,  when  the 
offense  herein  charged  was  committed. 

In  his  said  next  to  his  last  brief,  appellant 
contended  with  all  posltiveness,  in  effect,  that 
it  was  only  "where  a  direct  accusation  of 
guilt  is  made  to  a  defendant  in  his  presence, 
and  is  heard  and  comprehended  by  him,  and 
goes  undenled,  that  this  act  and  fact  may  be 
shown  as  in  the  nature  of  an  admission," 
and  that  such  undenled  accusation,  to  be  ad- 
missible, must  be  "made  In  the  direct  per- 
sonal presence  of  the  accused,"  and  that 
"there  Is  no  authority  sustaining  a  rule" 
that  his  failure  to  answer  a  letter  received 
by  him,  bo  accusing  him,  denying  such  accu- 
sation, is  admissible.  He  pressed  this  point 
vigorously  in  argument,  and  dted  some  au- 
thorities, which  he  claimed  sustained  his 
position.  In  Justice  to  him,  it  must  be  stated 
that  in  his  last  brief  filed  he  seemed  to  re- 
cede from  his  above  position,  and  concede, 
in  effect,  that  such  accusing  letter,  unanswer- 
ed, denying  such  accusation,  under  certain 
circumstances,  would  be  admissible  as  an 
admission  of  guilt,  and  cites  authorities  to 
that  effect,  but  contends  that  the  circum- 
stances of  this  case  are  not  such  as  authoriz- 
ed said  letter  in  evidence.  At  least,  I  so 
understand  bis  briefs  and  position&  But 
whether  I  correctly  state  or  understand  him, 
or  not,  I  think,  both  by  reason  and  authority, 
said  letter,  under  the  drcumstances  of  this 
case,  was  clearly  admissible.  I  will  discuss 
the  question  from  that  standpoint 

It  is  the  settled  law  of  this  state  that  when 
a  verbal  accusation  of  guilt  Is  directly  made 
to  a  defendant  in  his  presence  and  hearing, 
and  is  understood  by  him,  and  he  does  not 
then  and  there  deny  the  accusation,  but  re- 
mains silent,  said  accusation  and  his  silence 
are  pertinent  evidence  against  him  as  an 
admission  or  confession  to  show  his  gfullt. 
This  rule  Is  established  by  many  decisions  of 
this  court,  uniformly  so  holding.  It  Is  uimec- 
essary  to  collate  them.  But  see  Finn  v. 
State,  60  Tex.  Or.  R.  522,  132  S.  W.  805;  La 
Grone  v.  State,  61  Tex.  Cr.  E.  171,  135  S.  W. 
121 ;  Davis  v.  State,  54  Tex.  Cr.  R.  244,  114 
S.  W.  366 ;  Stanley  v.  State,  48  Tex.  Cr.  R. 
538,  89  S.  W.  643 ;  White  v.  State,  85  S.  W. 
1140;  and  section  223,  Branch's  Crim.  Law, 
where  he  collates  some  of  the  case.s.  The 
correct  rule  on  this  point  is  also  tersely  stat- 
ed in  an  elaborate  and  clear  note  in  25  L.  R. 
A.  (N.  S.)  543,  where  a  number  of  cases  from 
this  and  other  states  In  point  are  cited,  as  fol- 
lows: 

"The  rule  has  been  broadly  and  generally  ast 
serted  that  statements  made  in  the  presence  of 
a  person  accused  of  crime,  and  not  denied  by 
him,  must  be  taken  as  adopted  by  him,  ♦  •  • 
and  that  they  are  competent  evidence  against 
him  88  an  indication  of  guilt.    •    •    •  " 

I  understand  appellant  concedes  the  law  as 
stated  as  to  oral  accusations.  TO  ray  mind 
there  are  stronger  reasons  for  written  accu- 
satloDs  unanswered  and  undenled  being  ad- 
missible tn  some  instances  than  oral  ones. 


490 


182  SOUTHWESTERN  BBPORTKR 


(Tex. 


But  first  to  tbe  anthorlties.    1  Greenleaf  on 
Evidence  (13th  Ed.)  f  198,  says: 

"The  potseaiion  of  docume»U,  alao,  or  the 
fact  of  constant  access  to  them,  sometimes  af- 
fords ground  for  affecting  parties  with  an  im- 
plied admission  of  the  statements  contained  in 
them.  Thus,  •  *  •  the  possession  of  letters, 
and  the  like,  are  drcumstances  from  which  ad- 
missions by  acquiescence  may  b«  infer- 
red.   •    •    *» 

1  Wig.  on  Ev.  I  260,  says: 

"The  possession  of  a  document  is  an  impor- 
tant and  often  the  only  circumstance  to  snow 
that  its  possessor  has  by  reading  it  become 
aware  of  its  contents.  *  •  •  This  use  of 
such  evidence  needs,  however,  to  be  distinguished 
from  its  use  for  otlier  purposes,  which  are  fre- 
quently associated  in  the  same  litigation ;  for 
it  may  be  used  to  evidence  an  aasent  to  the  docu- 
ment's contents,  or  an  admittioti  of  their  truth." 

2  Jones  <m  Ev.  (1913  Ed.)  |  269,  p.  493. 
says: 

"Letters  written  to  a  party  and  received  by 
him  may,  under  some  circumstances,  be  read 
in  evidence  against  him ;  but  before  they  can  be 
received  as  admissions  against  him  there  must 
be  come  evidence  besides  mere  possession  show 
ing  acguieaoence  in  their  contents,  as  proof  of 
some  act  or  reply  or  statement" 

16  Gyc.  960,  says: 

"The  general  rule  is  that  omissi<«  to  answer 
a  written  communication  is  not  evidence  of  the 
truth  of  the  facts  therein  stated,  and  that  un- 
der ordinary  circumstances  a  party  is  not  re- 
quired to  reply  to  a  letter  containing  false  state- 
ments of  fact.  There  are  circumstances,  how- 
ever, under  which  unanswered  letters  are  com- 
petent evidence  of  admission  by  acquiescence 
in  the  statements  therein  contained ;  as  when 
the  party  receiving  a  letter  has  in  any  way  tn- 
vitea  tbe  same,  or  when  there  is  any  ground  to 
infer  that  he  has  acted  on  the  letter  by  partly 
answering  or  otherwise  recognising  it." 

2  Wli.  Cr.  E>r.  (10th  Ed.)  |  682,  after  saying, 
in  effect,  tbe  mere  finding  of  an  unanswered 
and  unacknowledged  letter  in  one's  custody 
is  not  sufficient  for  Its  admission  against  him, 
says: 

"It  is  otherwise,  however,  when  the  party  a^ 
dressed  in  any  way  imvitea  the  sending  to  him 
of  the  letter,  or  where  there  m  ground  to  info- 
he  acted  on  the  letter." 

It  is  useless  to  multiply  authorities.  They 
are  all  to  the  same  effect  Mr.  Wigmore's 
recent  work  on  Evidence  is  regarded  by  most 
as  the  best  and  most  thorough  ever  written 
on  the  subject  In  addition  to  what  I  have 
quoted  from  him  in  volume  1,  be  treats  the 
subject  In  detail  in  volume  2,  and  more  so 
than  any  other  author.  In  section  1073,  un- 
der the  heads  of  "Writing  Sent  to  the  Party, 
or  Found  in  His  Possession:  Unanswered 
Letter,"  he  treats  the  subject  at  length.  He 
clearly  lays  down  the  propositions,  and  cites 
cases  in  point  clearly  supporting  him,  tO  the 
effect  that  a  letter  or  document  found  in  a 
party's  possession  accusing  blm  of  commit- 
ting a  certain  crime,  unanswered  or  unde- 
Died,  is  admissible  against  him  as  an  admis- 
sion of  his  guilt.  He  propounds  the  ques- 
tion: Is  tbe  party's  po««e««ion  of  a  third  per- 
son's document  "sufiicient  to  Justify  an  infer- 
ence of  assent  to  tbe  statements  contained 
tbereln7'    And  answers: 

"It  is  easy  to  imagine  instances  in  which  such 
an  inference  would  be  fallacious.    Xet,  since  the 


party  may  always  exculpate  Umself  and  dlso^i 
the  inference  by  proving  the  true  reason  for  his 
retention  of  the  document,  the  question  remains 
whether  the  mere  fact  of  possession  ought  not  to 
suffice  at  the  outset  to  make  the  document  re- 
ceivable, snbject  to  explanations  that  may  later 
be  made.  This  question  was  in  orthodox  prac- 
tice answered  in  the  affirmative." 

Again  he  says: 

"The  failure  to  reply  to  a  written  ootiimuwica- 
tion  may  sometimes  suffice  to  permit  an  infer- 
ence of  the  party's  assent  to  the  correctness  of 
the  statements  made  therein  upon  the  general 
principle  of  (section  1071)  'silence  gives  con- 
sent"* 

I  think  It  unnecessary  to  cite  and  quote 
from  the  cases  he  dtes  in  his  notea  Suffice 
it  to  say  they  are  from  some  of  tbe  greatest 
Judges  and  courts,  and  clearly  sustain  him. 
Ail  the  authors  and  Judges  writing  on  the 
point  mention  Instances  and  give  certain  cir- 
cumstances wherein  such  a  letter  would  be 
inadmissible ;  but  they  are  all  very  different 
from  the  circumstances  and  facts  of  this  ca^, 
and  none  of  them  hold  that  under  such  facts 
and  circumstances  as  shown  in  this  case 
would  tbe  letter  be  Inadmissible,  but,  on  tbe 
contrary,  their  effect  would  be  that  such  let- 
ter is  admissible  as  an  admission  of  appel- 
lant 

I  will  give  only  some  of  the  facts  and  cir- 
cumstances on  this  point  In  doing  so,  it 
will  be  necessary  to  repeat  some  already  stat- 
ed. Cassie  had  been  constantly  and  exclu- 
sively in  appellant's  care,  custody,  and  con- 
trol since  she  was  15  or  16  years  old — some  3 
or  4  years.  She  bad  lived  with  him  all  these 
years.  It  was  his  duty  to  shield  and  protect 
her  from  harm  and  Injury,  and  especially 
protect  her  In  her  virtue  and  chastity,  which 
Is  the  most  sacred  thing  to  every  woman. 
Woman's  virtue  is  the  most  sacred  thing  to 
every  man,  too.  He,  and  he  alone,  bad  bad 
the  opportunity  to  have  had  sexual  inter- 
course with  her.  Her  menses  did  not  come 
on  at  the  regular  time.  She  told  htm,  but 
told  neither  her  sister  nor  grandmother,  who 
were  both  In  his  bouse  at  the  time.  He 
promptly  took  her  to  a  doctor  to  see  if  she 
was  pregnant,  but  It  was  too  soon  after  the 
act  of  sexual  Intercourse  for  the  doctor  to 
ascertain  by  the  very  casual  examination  be 
gave  her  whether  she  was  then  pregnant  or 
not  Appellant  swore  she  was  sick — her  wo- 
manly periods  bad  stopped.  She  told  him.  In 
effect,  she  was  pregnant  He  sent  her  far 
away  in  a  distant  county  to  be  confined.  At 
no  time  did  she  tell  any  other  except  him  that 
she  was  pregnant,  or  even  that  she  thought 
she  was.  It  was  more  than  a  month  after 
she  reached  her  father's  before  the  doctor 
there,  or  her  father,  learned  she  was  preg- 
nant She  was  then  about  six  months  "gone." 
The  doctor  at  once  advised  her  to  go  to  a  ma- 
ternity home  to  be  confined  and  effectively 
conceal  her  condition,  and  write  to  the  father 
of  her  babe  for  money  to  do  this.  She  im- 
mediately wrote  to  appellant  for  the  money, 
telling  him  it  was  to  go  to  a  maternity  home. 
He  received  and  answered  her  letter.     He 

knew  she  could  eo  to  a  maternity  home  for 
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no  other  ptirpose  tban  to  be  confined  and 
dispose  of  ber  illegitimate  babe.  Snch  homes 
are  for  no  other  purpose.  Her  father  and 
doctor  tried  to  get  her  to  tell  who  was  the 
man  who  had  gotten  her  pregnant.  She  per- 
emptorily refused  to  tell.  From  the  facts 
and  circumstanoes  then  known  to  her  fatlier, 
he  was  certain  appellant,  and  no  other,  was 
the  man,  and  he  at  once  wrote  to  him  in  lan- 
guage no  one  could  misunderstand,  denounc- 
ing him  as  her  seducer,  and  telling  blm  be' 
knew  he  was  responsible  for  her  couditloo,  and 
calling  on  him  "to  come  here  at  once,"  pay 
the  expenses,  etc.  Immediately  upon  receiv- 
ing this  letter  he  first  went  to  his  friends, 
then  "post  haste"  to  his  lawyer,  with  it 
His  lawyer  at  once  wrote  or  advised  an  an- 
swer, which  be  signed  and  sent,  denying  his 
guilt  and  telling  Mm,  "I  desire  not  to  bear 
from  you  again."  But  he  did  hear  again. 
In  about  a  week  her  father  wrote  him  he 
was  not  surprised  at  his  denial,  but,  if  he  was 
not  the  man,  "why  was  there  so  much  secre- 
cy?" and  denouncing  in  unmeasured  language 
the  villain  who  took  advantage  of  his  child, 
and  "when  you  prove  to  me  you  are  not  guilty 
(bow?)  by  helping  to  bring  the  guilty  to  Jus- 
tice, then  I  am  willing  to  walk  from  here  tbere 
and  get  down  on  my  knees  at  your  feet  and 
ask  your  forgiveness."  Under  the  circum- 
stances, If  he  had  not  been  the  guilty  one, 
every  impulse  and  dictate  of  honest  manhood 
would  have  irresistibly  compelled  him  to  has- 
ten to  Cassie  and  her  father,  and  not  only  es- 
tablish at  once  to  her  father  his  innocence,  but 
nlso  help  "to  bring  the  guilty  one  to  Justice." 
He  did  neither — did  absolutely  nothing  to 
ferret  out,  tf  another,  and  bring  that  other  to 
Justice.  He  swore  be  made  no  reply  to  her 
father's  last  letter  and  made  so  explanation 
whatever  to  him. 

The  said  letter,  the  admission  In  evidence 
of  wblcb  Is  under  discussion,  was  directly 
and  eeprestly  invited  Tty  appellant,  and  after 
its  receipt  was  unquestionably  acted  upon  by 
Mflk    On  November  22d,  be  wrote  Oasaie: 

"Will  answer  your  letter  wlilcb  came  to  hand 
a  few  days  ago.  Was  glad  to  hear  from  you, 
but  sorry  you  bad  been  sick.  [She  liad  been 
eick  from  confinement  on  October  29Ui.]  •  *  • 
I  am  the  same  fellow  [as]  when  you  saw  me 
last,  and  I  want  to  noe  [know]  now  Cassie  [If] 
you  want  to  come  home,  an  [and]  I  want  to 
know  wliat  is  the  matter  with  you,  an  [and] 
just  as  soon  as  I  get  the  news  I  will  send  you 
the  money  to  come  on,  an  [and]  noebody  never 
has  read  your  letters  and  won't.  Your  pa  has 
rote  some  letters  here  an  [and]  I  want  to  noe 
[know]  if  yon  are  all  right  an  [and]  I  want  to 
know  just  wliat  is  the  matter." 

On  November  24th,  immediately  up<»  re- 
ceipt of  this  letter,  as  therein  invited  and  re- 
quested, she  answered  blm.  The  reading  of 
ber  answer  Just  here,  which  is  copied  in  full 
in  the  original  opinion,  will  demonstrate  that 
she  therein  In  plain  and  unequivocal  language 
accused  blm  directly  of  the  crime  charged 
herein.  It  needs  no  comment  to  show  this. 
That  he  then  acted  on  what  she  stated  there- 
in bas  been  clearly  shown  above.  From  the 
very  frequent  correspondence  between  them, 


the  Jury  was  clearly  Justified  to  beUeve  he 
answered  her  letter,  and  tbere  can  be  no 
doubt  ttiat  be  did.  So  that,  under  all  the  au- 
thorities, her  letter  and  his  failure  to  an- 
swer and  deny  bier  accusation  was  without 
doubt  admissible  as  an  admission  by  lilm  of 
his  guilt. 

The  only  other  question  to  be  considered  Is 
his  attack  on  the  court's .  charge  about  this 
letter.  I  copied  this  charge  In  the  original 
opinion.  As  I  have  shown,  this  letter  was 
unquestionably  properly  admitted  to  Impeach 
Cassie  Dunn,  If  for  no  other  purpose.  Its 
statements  directly  and  positively  charged 
appefilant  with  being  the  father  of  her  child 
and  guUty  of  incest  with  her,  for  wMcb  he 
was  Indicted  and  then  on  trial.  He  s^frore 
be  did  not  receive  the  letter.  The  other  tes- 
timony was  amply  sufficient  to  show  tliat 
this  testimony  by  lilm  was  false,  and  tliat 
be  did  receive  the  letter.  Tlie  court,  bow- 
ever,  could  not  tilmself  decide  that  appel- 
lant's testimony  was  false,  and  that  he  did 
receive  the  letter;  but  it  was  imperative  up- 
on the  court  to  submit  that  question  to  the 
Jury,  made  so  by  appellant  himself.  And  it 
was  necessary  for  the  court  to  submit  It  on 
both  theories — one,  in  case  be  had  not  receiv- 
ed it;  the  other,  in  case  be  bad  received  it. 
The  court,  in  said  charge,  in  very  dear,  apt, 
and  appropriate  language,  which  could  not  be 
misunderstood,  did  submit  both  theories.  The 
charge  is  copied  in  full  in  the  original  opin- 
ion. It  Is  in  a  separate  paragraph.  Appel- 
lant made  no  objection  to  the  first  part  of 
this  charge.  He  objected  to  the  last  three 
lines  of  it  only,  beginning  with  the  word 
"however."  The  court  qualified  and  explain- 
ed bis  bill  presenting  this  question  as  fol- 
lows: 

"I  desire  to  state  that  the  charge  in  question 
was  one  given  to  the  Jury  for  the  purpose  of  pro- 
tecting the  defendanrs  rights  before  the  jury  in 
their  deliberations,  in  the  event  they  should 
find  that  the  letter  in  question  was  not  receiv- 
ed by  him.  The  court  aid  not  inform  the  jnry, 
as  is  contended  by  the  defendant  in  the  bill,  that 
the  letter  was  a  criminative  fact  against  the  de- 
fendant, nor  did  it  charge  or  intimate  that  said 
letter  proved  defendanrs  guilt;  on  the  con- 
trary, tlie  court  told  the  jury  that  it  was  for 
the  jury  to  determine  what  weight  tliey  would 
give,  if  any,  to  said  letter,  calling  their  atten- 
tion to  the  fact  that  the  jury  were  the  exclusive 
judges  of  the  facts  proven,  of  the  credibility  of 
the  witnesses,  and  of  the  weight  to  be  given  to 
tlieir  testimony.  I  thought  the  charge  on  the 
wb^e  was  a  proper  one  on  the  subject  in  ques- 
tion, and  it  was  designed  and  intended  for  the 
benefit  of  the  defendant's  rights,  and  to  safe- 
guard the  same  before  the  jury." 

It  is  undoubtedly  the  settled  law  of  this 
state,  established  by  a  great  many  decisions 
of  this  court,  and  not  questioned  by  any  of 
them,  as  tersely  and  correctly  stated  by  Mr. 
Branch  In  his  Criminal  Law  (section  873,  p. 
556),  as  follows: 

"Proof  of  contradictory  statements  offered  by 
the  state  to  impeach  a  witness,  where  the  same 
could  be  used  by  the  Jury  to  establish  any  fact 
in  the  case,  other  than  as  affectinp;  the  credibil- 
ity of  the  witness,  should  be  bmited  in  the 
<£arge.    *    *    *    If   the   state    impeaches   her 
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own  witness  hj  proof  of  contradictory  state- 
ments, and  tbe  same  oould  be  ased  by  the  jury 
to  establish  any  fact  in  tbe  case,  other  than  the 
credibility  of  uie  witness,  such  proof  should  be 
limited  in  the  charge.    ♦    ♦    • " 

Tbls  doctrine  is  held  and  applied  all  the 
time  by  this  court  Mr.  Branch  cites  some 
of  the  cases  only.  A  great  many  others  could 
be  cited,  but  It  Is  unnecessary.  Cassie 
Dunn's  statements  in  the  letter  could  have 
been  used  by  the  Jury  to  directly  establish 
that  appellant  was  guilty  of  Incest  with  her. 
Hence  It  was  the  imperative  duty  of  the  trial 
judge  In  bis  charge  to  tell  the  jury,  as  he  did, 
that: 

"If  you  do  not  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  defendant  re- 
ceived said  letter,  you  will  not  consider  it  for 
any  purpose,  except  to  aid  you,  if  it  does,  in  de- 
termining the  credibility  of  Cassie  Dunn,  but 
may  consider  it  for  that  purpose  only." 

It  thus  being  necessary  for  the  court  to 
tell  the  jury  what  they  could  do  about  con- 
sidering the  letter  If  not  received,  it  became 
Ms  further  duty  to  tell  them  what  they  were 
authorized  to  do  If  It  had  been  received.  The 
state  is  Just  as  much  entitled  to  a  full  and 
fair  charge  presenting  all  the  contingencies 
as  tbe  defendant ;  so  that  I  think  it  was  the 
duty  of  the  Judge  to  tell  the  jury,  as  he  did : 

"However,  If  said  letter  was  received  by  the 
defendant,  you  will  determine  the  weight  yon 
will  give  to  it  under  the  instructions  given  yon 
in  the  last  paragraph  of  this  charge/' 

Said  last  paragraph  was : 

"Tou  are  the  exclusive  judges  of  the  facts 
proved,  of  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  given  to  the  testimony ;  but 
you  are  bound  to  receive  the  law  from  the  court, 
which  is  herein  given  yon,  and  be  governed 
thereby." 

This  should  always  be  given  In  a  felony 
case,  (section  789,  Wh.  An.'O.  O.  P.),  and  is 
universally  approved  by  this  court. 

I  do  not  understand  how  any  one  could 
seriously  contend  that  said  sentence,  begin- 
ning with  "however,"  Is  on  the  weight  of  the 
evidence.  It  Is  not,  and  cannot  be  even  mis- 
constmed  to  be.  There  is  no  Intimation,  di- 
rectly or  Indirectly,  by  the  Judge  of  W»  opin- 
ion of  the  letter,  nor  of  what  weight,  if  any, 
he  thought  should  be  given  to  it  by  the  jury. 
He  told  them  tbe  law: 

"Tou  are  the  exclusive  Judges  of  the  facts 
proved,  the  credibility  of  the  witnesses  and  tbe 
weight  to  be  given  to  the  testimony." 

He  left  all  to  the  Jury,  and  in  no  way  In- 
timated what  he  even  thought  about  it.  Such 
a  charge  as  this  has  expressly  been  held 
proper  by  this  court  in  Chas.  H.  Proctor  v. 
State,  54  Tex.  Cr.  R.  261,  112  S.  W.  770. 
The  charge  there  was : 

"If  you  find  that  the  state  has  introduced  any 
act  of  W.  R.  Proctor  done  by  him  in  the  absence 
of  Chas.  H.  Proctor,  after  the  commission  of  the 
homicide,  then  yon  will  not  consider  it  in  finding 
your  verdict;  but  you  will  wholly  disregard  it 
unless  you  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Chas.  E.  Proctor  directed 
said  W.  R.  Proctor,  in  which  event  you  will  con- 
tider  it  a»  legal  evidence  in  the  cote  against 
Chat.  B.  Proctor."     (Italics  added.) 


See  also  ICorrls  ▼.  State,  S9  Tex.  Cr.  B. 
375,  876,  4S  S.  W.  268 ;  TerreU  v.  State,  174 
S.  W.  1093. 

Appellant  cites  and  relies  upon  Rice  ▼. 
State,  49  Tex.  Cr.  B.  684,  94  S.  W.  1024.  I 
have  carefully  read  and  studied  that  case. 
In  my  oplnirai,  the  condemned  charge  there- 
in is  wholly  unlike  the  charge  herein.  The 
opinion  of  the  court  ther^n  demonstrates 
that.  In  my  opinion  the  motion  should  be 
overruled.  I  protest  against  the  case  being 
reversed. 


HTGHTOWBR  v.  STATB.    (No.  887ft) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26y 
1916.) 

1.  BiTROLABT  ^=»41  —  SumuuewoT  or  Evi- 

DXNOK. 

In  a  prosecution  for  burglary,  evidence 
held  sufBcient  to  authorize  a  verdict  of  guilty  as 
principal,  but  not  as  an  accessory. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  M  94-103,  106;   Dec.  Dig.  •&=>41.] 

2.  Criminal  Law  «=»5&—" Accessory." 

Under  Pen.  Code  1911,  art.  86,  defining  an 
accessory  as  one  who,  knowing  that  an  offense 
bns  been  committed,  conceals  the  offender,  or 
aids  him  to  avoid  arrest  or  trial,  the  accessory 
becomes  criminally  connected  with  the  prin- 
cipal and  not  tbe  oSeaae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  71,  73,  74,  76-81;  Dec.  Dig. 
<S=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accessory.] 

8.  CsnniTAL  Law  «=>69,  76  —  Acckssobt  — 

CONCKAUIENT  OT  KnOWLKDOK. 

Concealment  of  knowledge  that  a  crime  is 
to  be  committed  does  not  make  a  party  an  acces- 
sory before  or  after  the  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  87,  93;  Dec.  Dig.  «=»e9,  76.] 

4.  CRnnwAi,  Law   ®=»76— Acoissort— Fael- 

URB  TO  Infork. 
Failure  to  inform  on  a  person  known  to 
have  committed  a  crime  will  not  make  one  an 
accessory. 

[Ed.  Note.— B^or  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  98;   Dec.  Dig.  9=976.] 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judg& 

Bill  Hlghtower  was  convicted  as  an  acces- 
sory to  a  burglary,  and  he  appeals.  Revers- 
ed and  remanded. 

L.  N.  Frank,  of  Stephenvllle,  for  appellant 
C.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Tbe  Indictment  against  ai>- 
pellant  contained  three  counts;  one  charg- 
ing him  with  being  a  principal  in  the  bur- 
glary, another  that  he  was  an  accomplice, 
and  tbe  third  that  he  was  an  accessory  to  the 
crime. 

[1]  Many  questions  are  presented  for  re- 
view, some  of  which  were  not  presented  in 
the  trial  court,  but  we  do  not  deem  it  neces- 
sary to  discuss  them  at  length,  but  merely 
to  say  that  none  of  them  pres^it  reversible 
error  if  the  evidence  is  sufficient  to  sustain 
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the  verdict  Had  the  Jury  fonnd  apiwUant 
gnllty  as  a  principal  In  the  transaction,  the 
evidence,  In  our  opinion,  would  have  sustain- 
ed the  verdict,  but  the  Jury  by  their  verdict 
apeclflcally  found  him  guilty  as  an  accessory 
to  the  crime.  The  state's  case  Is  that  Hlg- 
glnbotham^s  store  was  burglarized,  and  some 
property  stolen  therefrom,  among  the  arti- 
cles stolen  being  a  38-callber  plstoL  Appel- 
lant Is  shown  to  have  been  In  and  around 
that  store  on  Saturday  evening  and  Satur- 
day night  Sunday  morning  after  the  bur- 
glary, Sammle  Mayberry  and  another  testi- 
fied they  saw  appellant  take  a  pistol  out  of 
a  stove  In  their  residence  and  hand  It  to  Nick 
Mayberry.  This  pistol  was  subsequently 
found  In  possession  of  Nl(^  Mayberry,  and 
was  Identified  as  the  pistol  stolen  from  Hlg- 
glnbotham's  store.  These  circumstances 
would  have  Justified  a  finding  that  appellant 
was  a  principal  In  the  transaction,  as  he 
the  morning  after  the  burglary  Is,  by  this 
testimony,  shown  to  be  In  possession  of  prop- 
erty stolen  from  the  burglarized  store. 

[2-4]  Appellant  did  not  testify  on  the  trial, 
but  there  was  Introduced  In  evidence  a  state- 
ment made  by  him  voluntarily  when  before 
the  grand  jury.  In  fhls  statement  appellant 
admits  he  was  at  Higglnbotham's  store  Sat- 
urday evening  and  Saturday  night,  but  says 
be  left  with  Sammle  Mayberry  and  another 
negro,  whose  name  Is  given  merely  as  "Llge." 
The  state's  testimony  corroborates  the  state- 
ment that  appellant  left  the  store  with  these 
two  negroes.  Appellant  says,  when  be  was 
at  the  store  Saturday  evening,  he  saw  Nick 
Mayberry  hid  In  the  celling  of  the  store,  and 
Nick  whlsx)ered  to  bim,  "I  have  got  'em 
now."  The  testimony  of  the  officers  corrobo- 
rate him  as  to  some  one  being  above  the  cell- 
ing. He  admits  he  told  no  one  about  seeing 
Nick  Mayberry  hid  above  the  celling.  He  de- 
nies that  Sunday  morning  he  got  the  pistol 
out  of  the  atove  and  gave  it  to  Nick,  but  says 
be  saw  Nick  with  the  pistol  at  bis  home  Sun- 
day morning,  and  Nick  then  told  him  where 
be  bad  hidden  the  other  stolen  property. 
He,  Nick,  and  George  Clark  on  Monday  night 
rode  a  freight  train  to  Ft  Worth,  where  they 
were  all  three  arrested,  Nick  being  In  posses- 
sion of  the  pistol.  Does  any  of  the  evidence 
tend  to  show  that  be  was  an  accessory  to  the 
crime  of  burglarizing  this  house?  As  before 
Bald,  the  testimony  would  support  a  finding 
that  he  was  a  principal  in  the  commission 
of  the  offense,  but  an  accessory  is  defined 
by  onr  Code  (Pen.  Code  1911,  art.  86)  as  one 
who,  knowing  that  an  offense  has  been  com- 
mitted, conceals  the  offender,  or  gives  bim 
any  aid  that  he  may  avoid  arrest  or  trial. 
The  evidence  Is  clear  that  appellant  did  not 
conceal  Nick  Mayberry,  knowing  that  an  of- 
fense bad  been  committed.  It  Is  true  that 
before  tbe  commission,  and  apparently  in 
preparation  for  the  commission  of  the  offense, 
he  saw  Nick  Mayberry  concealed  above  the 
celling,  and  be  gave  no  alarm.  But  no  of- 
fense bad  then  been  committed,  and  such  acts 


would  tend  to  show  bim  either  a  principal  or 
accomplice  In  the  crime,  and  would  have  no 
tendency  to  show  that  he  was  an  accessory 
as  defined  by  our  Code.  There  Is  no  evidence 
that  he  gave  Nick  Mayberry  any  aid  to, as- 
sist Nick  In  avoiding  arrest  All  the  testi- 
mony goes  to  show  Is  that  after  the  bur- 
glary, they  fied  to  Ft  Worth,  going  together 
on  the  same  train.  There  Is  nothing  to  show 
tbat  be  gave  Nick  any  assistance  whatever. 
It  is  true  be  concealed  the  crime,  and.  If 
concealmoit  could  be  ocHisIdered  as  giving 
aid,  yet  It  has  been  held  In  Noftslnger  v. 
State,  7  Tez.  App.  301,  and  other  cases,  that 
concealment  of  knowledge  tbat  a  crime  Is 
to  be  committed  does  not  make  a  party  an 
accessory  before  or  after  the  fact;  and  mere 
failure  to  inform  on  a  person  he  knows  to 
have  committed  a  crime  will  not  constitute 
me  an  accessory.  As  said  by  this  court  In 
numerous  cases,  a  person  can  never  become 
an  accessory  until  there  has  been  a  crime 
committed,  and  the  accessory  then  becomes 
criminally  connected  with  the  principal  and 
not  the  offense  by  reason  of  the  fact  tbat 
be  is  assistlQg  the  principal  in  some  of  tbe 
methods  specified  in  the  statute.  Schackey 
V.  State,  41  Tex.  Cr.  E.  255,  63  S.  W.  877; 
Figaroa  v.  State,  58  Tex.  Or.  R.  611,  127  S. 
W.  103.  The  aid  given  must  be  personal  aid 
to  the  party  who  committed  the  crime.  He 
does  not  become  an  accessory  by  reason  of 
any  connection  with  the  crime  Itself.  Tbe 
evidence,  and  all  the  evidence,  would  have 
a  tendency  to  show  that  appellant  was  con- 
nected with  the  crime,  and  there  Is  no  evi- 
dence tending  to  show  that  be  gave  Nick 
Mayberry  any  aid  after  the  crime  was  com- 
mitted. The  facts  do  not  support  a  finding 
that  appellant  was  an  accessory  to  a  crime 
committed  by  Nick  Mayberry,  but  an  that  the 
evidence  would  suggest  Is,  that  he  was  a  par^ 
ty  to  the  crime  when  committed.  The  evi- 
dence being  wholly  insufficient  to  support  a 
finding  that  api)ellant  was  an  accessory  to 
the  crime,  as  accessory  Is  defined  by  our 
Code,  the  case  must  be  reversed  and  re- 
manded. 

Many  states  have  by  statute  abolished  the 
distinction  between  accomplice,  accessory, 
and  principal,  and  so  drawn  th^r  statutes  as 
to  define  as  principals  in  an  offense  all 
persons  known  to  the  common  law  as  prin- 
cipals, accomplices,  and  accessories,  but 
our  state  has  not  done  so;  and,  until  it  is 
done,  even  though  the  evidence  would  sus- 
tain a  conviction  of  the  person  on  trial  as 
a  principal,  yet.  If  the  Jury  find  him  guilty 
as  an  accessory,  when  there  Is  no  evidence  to 
sustain  such  a  finding,  tbe  Judgment  cannot 
stand.  To  those  who  advocate  reform  In 
criminal  procedure,  this  would  seem  to  pre- 
sent a  field  for  tbelr  activities. 

As  before  said,  we  do  not  deem  It  neces- 
sary to  discuss  the  other  questlcxis  raised, 
but  because  there  is  no  evidence  which 
would  justify  a  finding  that  appellant  was 
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an  accessory  to  the  crime  of  burglary  com- 
mitted by  Nick  Mayberry,  as  accessory  ts 
defined  by  onr  Oode,  the  Judgment  la  rerers- 
ed,  and  the  cause  remanded. 

DAVIDSON.  J.,  absent 


HERNANDEZ  v.  STATE.    (Na  8»30.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1916.) 

1.  Homicide  «s>S10— AasAin/r  with  an  In- 
tent—Instbuctiok. 

Where  defendant  testified  that  merely  to 
frighten  he  shot  into  the  ground  before  the 
parties  he  was  charged  with  assaulting  to  mur- 
der when  he  saw  them  following  him,  the  re- 
fusal of  special  charges,  presenting  the  issue 
that,  if  he  did  so  fire  without  intent  to  kill,  he 
was  guilty  of  no  higher  offense  than  aggravated 
assault,  was  improper. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  g|  657-661;   DecTDig.  «S=»310.] 

2.  HomciDB    ^386— A88AVI.T    WITH    AN    IN- 
TENT— Specitic  Intent. 

The  specific  intent  to  kill  is  an  essential 
element  of  the  crime  of  assault  to  murder,  un- 
less the  attack  is  made  with  such  a  reckless  dis- 
regard of  human  life  that  the  law  will  impute 
malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  |  112;    Dec.  Dig.  «=986.] 

8.  Cbdcinal  Law  <3=»643— Btidbnob— Tisti- 

MONT  ON  FOSMEB  TbIAL. 

In  a  prosecution  for  assault  to  murder, 
where  the  testimony  of  a  witness  on  examining 
trial  was  reduced  to  writing,  on  trial,  after  the 
witness  had  gone  to  Mexico  and  was  beyond  the 
jurisdiction  of  the  court,  defendant  could  re- 
produce so  much  of  the  testimony  as  showed 
that  the  parly  he  was  charged  with  assaulting 
was  armed  with  a  pistol  at  the  time  and  had 
secured  cartridge*  from  the  witness. 

[Ed.  Note.— For  oth?r  cases,  see  Criminal 
Law.  Cent  Dig.  if  1233,  1236;  Dec.  Dig.  «=> 
M3.] 

Appeal  from  District  Court  Bee  County; 
F.  O.  Chambliss,  Judge. 

Abundlo  Hernandez  was  convicted  of  as- 
sault to  murder,  and  he  appeals.  Reversed, 
and  cause  remanded. 

Beasley,  Beasley  &  Daugherty,  of  Beevllle, 
for  appellant  C.  0.  McDonald,  Asst  Atty. 
Uen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  panlshment  as- 
sessed at  two  years'  confinement  in  the  state 
penitentiary. 

[1,  2]  Without  reciting  the  testimony,  we 
will  say  that  the  evidence  ofTered  In  behalf 
of  the  state  would  amply  support  the  verdict ; 
but  we  think,  under  the  decisions  of  this 
court,  the  evidence  offered  in  behalf  of  the 
defendant  raised  the  Issue  of  aggravated  as- 
sault, and  It  should  have  been  submitted  in 
the  charge  of  the  court,  and  on  account  of  the 
failure  and  refusal  of  the  court  to  do  so  it 
will  necessitate  a  reversal  of  the  case. 

Appellant  testified  he  went  to  a  dance  at 


Espldlo  Ramirez's  house.  After  the  dance 
was  over,  he  and  others  came  down  stairs  Into 
the  restaurant ;  that  whUe  In  the  restaurant 
Jesus  Ramirez  put  him  out  of  the  restaurant 
for  cursing ;  that  he  started  in  the  direction  of 
the  post  office,  when  Espldlo  Ramirez  and  Pe- 
dro Torres  followed  him,  and  while  they  were 
engaged  In  conversation,  he  saw  Jesus  Rami- 
rez and  his  brother  approaching ;  that  be  told 
Espidio  to  send  the  boys  back,  and  be  began 
to  back  off ;  that  they  did  not  go  back,  and 
he  pulled  his  pistol  and  fired  Into  the  ground 
to  frighten  them  away.  To  use  bis  language 
as  it  appears  in  the  statement  of  facts : 

"I  shot  in  the  ground  when  Espidio  and  his 
two  sons  continued  to  follow  me,  as  I  thought 
they  were  going  to  do  me  some  harm  and  I 
wanted  to  scare  them  awny.  I  shot  twice.  I 
shot  in  the  ground  both  times;  that  altogether 
there  were  nme  shots  fired,  but  the  other  shots, 
than  the  two  shots  he  sa^s  he  fired,  were  fired 
by  others  from  the  direction  of  the  post  office." 

Thus,  according  to  bis  testimony,  he  fired 
the  shots  be  says  he  fired  to  frighten  Espidio 
and  his  boys  away.  In  an  assault  to  murder 
case  there  must  be  a  specific  Intent  to  kill,  or 
the  shots  fired  with  such  a  reckless  disregard 
of  human  life  as  that  the  law  will  impute 
malice. 

Appellant  excepted  to  the  court's  charge 
because  of  the  failure  to  submit  ag;gravated 
assault,  and  asked  two  special  charges  pre- 
senting the  Issue  that,  if  appellant  fired  tbe 
shots,  he  fired  to  frighten  away  Ramirez  and 
his  two  sons,  with  no  Intent  to  kill,  he  would 
be  guilty  of  no  higher  grade  of  offense  than 
aggravated  assault.  This  Issue  should  have 
been  submitted  to  the  Jury  for  their  deter- 
mination. Thomas  v.  State,  60  Tex.  Cr.  R. 
86, 131  S.  W.  314 ;  Angel  v.  State,  45  Tex.  Cr. 
R.  137,  74  S.  W.  563 ;  Stevens  v.  State,  88 
Tex.  Cr.  R.  550,  43  S.  W.  1005. 

[J]  Another  matter  is  presented  which  we 
think  necessary  to  pass  on.  Appellant's  con- 
tention is  that  Jesus  Ramirez  and  his  brother 
were  approaching  him  under  circumstances 
that  led  blm  to  believe  his  life  was  In  danger. 
Arturo  Chapa  was  a  witness  at  the  examin- 
ing trial,  and  his  testimony  was  reduced  to 
writing.  On  the  trial  of  this  case  appellant 
offered  proof  that  since  the  examining  trial 
Arturo  Chapa  had  gone  to  Mexico  and  was 
beyond  the  jurisdiction  of  the  court  Under 
such  circumstances  we  think  he  should  have 
been  allowed  to  reproduce  so  mudti  of  tbe 
testimony  as  would  have  shown  that  Jesus 
Ramirez  was  armed  with  a  pistol  on  that  oc- 
casion, and  had  secured  cartridges  from  the 
witness  Chapa. 

The  newly  discovered  testimony  need  not 
be  discus.sed,  as  It  will  not  be  newly  discover- 
ed on  another  triaL 

The  judgment  la  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent 
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COFFBT  ▼.  TIFFANY  et  aL    (No.  1117T.) 

(Kansas    O^    Court    of    Appeals.      Missouri. 

July  6,  1914,    Rehearing  Denied 

Nov.  23,  1914.) 

1.  Physicians  and  Subobons  ®=3l8  —  Ac- 
tions—Bubden  OF  Pboot. 

An  action  for  malpractice  being  founded 
on  negligence,  plaintiff  lias  tiie  burden  of  prov- 
ing that  a  negligent  error  was  made  by  th« 
physician  in  his  treatment,  and  that  such  negli- 
gence was  the  direct  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Pliysicians 
and  Surgeons,  Cent  T>ig.  H  84-41,  43-46,  48; 
De&  Dig.  «:=>ia] 

2.  Physicians   and   Suboeons   €=s>16— Mai.- 
paACTicE— Mistake  ot  Jttdoment. 

A  physician  is  not  liable  for  an  honest  mis- 
take in  diagnosis  or  judgment,  being  bound 
to  use  onl^  that  degree  of  skill  usually  exercis- 
ed by  physicians  and  surgeons  in  good  standing ; 
but  he  is  liable  for  negligence  in  administering 
medicines,  or  in  performing  an  operation. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  31 ;  Dec.  Dig.  ®=3 
16.] 

3.  Phtsicianb  and  Subobons  «=3l8— Negi-i- 

SBNCE— PBESUMPTIONB. 

That  bad  results  follow  .treatment  by  a 
physician  or  surgeon  raises  no  presumption  of 
negligence. 

[Ed.  Note. — For  other  eases,  see  Physicians 
and  Surgeons,  C^nt.  IMg.  $1  34-41,  43-46,  48; 
Dec.  Dig.  «=»18.] 

4.  Physicians  and  Stjbgkons  «=3l8  —  Mal- 
PBACTicB— Evidence. 

In  an  action  against  an  oculist  for  negli- 
gently blinding  plaintiff  in  one  eye  by  admin- 
istering improper  medicines,  evidence  of  negli- 
gence held  snmcient  for  the  jury. 

[Ed.  Nota — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  g§  34-41,  43-16,  48; 
Dec.  Dig.  «=18.] 

5.  Physicians   and   StrBGEONS   ®=>18— Mal- 
practice— Bubden  of  Pboof. 

Where  plaintiff  showed  fhut  medidnes 
dropped  in  her  eye  by  an  oculist  produced  blind- 
ness, she  is  not  bound  to  show  the  particular 
nature  of  the  medicines. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §g  34-^1,  43-46,  48 ; 
Dec.  Dig.  «=>18.] 

6w  EviDENCfs  :®=»6T1 — Mai,pbactice — Expebt 

Testimony— BFncoT. 

In  an  action  for  negligently  blinding  one 
of  plaintiff's  eyes,  where  the  claim  was  merely 
that  defendant  administered  the  wrong  kind 
of  medicine,  and  not  that  be  erred  in  judgment, 
expert  testimony  as  to  the  cause  of  the  accident 
is  merely  advisory. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2395-2398;  Dec  Dig.  «=»571.] 

7.  BviDBNCK  «=>220  —  Admissions  —  What 

CONBTITUTB. 

Testimony  by  the  deputy  sheriff,  who  serv- 
ed summons  on  defendant  to  answer  an  action 
for  negligently  blinding  one  of  plaintiffs  eyes, 
that  the  office  assistant,  when  asked  by  defend- 
ant if  she  had  a  record  of  plaintiff's  case,  stated 
plaintiff  was  the  teacher  in  whose  eye  he  drop- 
ped iodine,  putting  it  out,  and  that  defendant 
said  nothing,  is  admissible  as  an  admission,  for 
under  the  circumstances,  defendant  would  nat- 
urally have  denied  the  cliarge. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
CJent  Dig.  {{  771-785;    Dec.  Dig.  «=>220.] 

Apipeal  from  Olrcnlt  <3oiirt,  Jackson  Coun- 
ty;   Harris  Robinson,  Judge. 

Action  by  Mary  Coffey  against  Flavel  B. 
Tiffany  and  Joe<^   W.  Howard.     From  a 
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judgment  for  plaintiff,  defendants  appeal. 
Affirmed.  For  opinion  of  Supreme  CJourt  on 
certiorari,  see  182  S.  W.  996. 

Scarrltt,  Scarritt,  Jones  &  Miller,  of  Kan- 
sas City  (Denton  Dunn,  of  Kansas  City,  of 
counsel),  for  appellants.  Atwood  &  Hill  and 
Park  &  Brown,  all  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J.  This  Is  a  malpractice  suit 
Defendants  are  practicing  physicians  in  Kan- 
sas Caty  and  specialize  in  diseases  of  tbe 
eye.  Each  has  had  long  experience  in  that 
profession  and  Is  recognized  as  a  skillful  and 
able  practitioner.  During  the  events  in  con- 
troversy Dr.  Howard  had  his  office  with  Dr. 
Tiffany  and  practiced  both  independently  and 
as  the  assistant  of  Dr.  Tiffany.  Plaintiff,  a 
spinster  47  years  of  age,  was  a  teacher  of 
piano  music  and  lived  with  her  sister,  who 
was  a  school-teacher.  She  had  always  been 
near-sigbted,  and  bad  worn  glasses  since  ear- 
ly youth.  According  to  her  evidence  she  had 
had  no  other  trouble  with  ber  eyes,  and  used 
tbem  without  difficulty  in  the  Instruction  of 
pupils,  of  which  she  had  a  large  class.  On 
Saturday,  February  6,  1909,  she  gave  a  well- 
attended  piano  redtal,  at  which  she  turned 
the  music  for  the  performers  and  to  all  out- 
ward appearances  ber  eyesight  at  that  time 
was  unimpaired.  A  number  of  witnesses 
who  knew  her  intimately  testified  that,  aside 
from  short-sightedness,  her  eyes  seemed  nor- 
mal and  strong  before  she  consulted  defend- 
ants.   Plaintiff  testified  that: 

"A  few  days  before  that  .[the  piano  recital] 
I  noticed  before  the  left  eye  what  apparently 
seemed  to  be  little  black  specks,  and  tbej  were 
annoying  to  me,  as  they  would  come  and  go, 
and  sometimes  I  would  take  my  hands  as  if  to 
brush  it  away,  and  then  it  was  gone." 

On  Monday  morning  following  the  recital, 
plaintiff  attempted  to  call  Dr.  Tiffany  by 
telephone  to  arrange  for  the  examination, 
and,  if  necessary,  treatment,  of  her  left  eye, 
for  these  fioating  specks.  He  was  away  on 
a  vacation,  but  the  young  woman  who  was 
in  his  office  as  derk  answered  the  telephone 
and  arranged  for  plaintiff  to  come  to  the  of- 
fice the  next  day,  and  when  plaintiff,  ac- 
companied by  her  sister,  called,  pursuant  to 
this  arrangement,  tbe  clerk  received  ber,  ask- 
ed ber  a  number  of  questions,  and  recorded 
ber  answers  in  a  large  record  book.  Plain- 
tiff stated: 

"She  said  to  me  that  she  would  like  to  have 
me  state  what  I  came  for,  and  she  began  by 
taking  my  name  and  address,  and  age,  and  then 
she  asked  me  about  my  eyes.  She  said:  'I  see 
you  wear  glasses.'  I  said  I  had  worn  them  for 
near-sightedness  since  I  was  nine  years  of  age, 
and  then  I  told  her  as  nearly  as  I  can  remem- 
ber just  what  I  told  you,  about  these  little 
black  specks  floating  before  my  eyes,  coming 
and  going,  and  that  the  glasses  I  was  then 
wearing  bad  been  fitted  by  an  optician,  instead 
of  by  an  oculist,  and  that  I  thought  I  would  let 
Dr.  Howard  see  if  he  could  give  me— if  they 
were  correctly  fitted,  and  then  he  could  exam- 
ine my  eye,  and  see  if  there  was  anything  wrong 
with  it  Q.  Did  this  conversation  take  place  in 
the  presence  of  Dr.  Howard?    A.  Tea,  sir."      , 
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Plaintiff  then  inquired  of  the  clerk  about 
the  fee  of  Dr.  Tiffany,  and  was  assured  that 
"if  no  one  had  sent  me  she  did  not  think  he 
would  be  exorbitant"  Dr.  Howard,  who  was 
attending  to  Dr.  Tiffany's  practice  in  his  ab- 
sence, then  proceeded  to  examine  plaintiff's 
eyes  and  made  the  usual  chart  tests.  Plain- 
tiff testified: 

"Then  he  coveied  up  mr  right  eye,  and  said 
for  me  to  read  it  with  ue  left  eye  alone.  I 
began  testing  the  eye.  I  said  that  was  the  eye 
that  had  specks  before  it,  but  I  did  not  say 
whether  I  could  or  could  not  see — was  just  be- 
ginning— when  very  suddenly  he  took  his  hand 
that  way  (indicating),  and  turned  it  around  in 
front  of  me,  and  said,  'How  many  fingers  did  I 
hold  npT  I  said,  'Why,  three  fingers.'  I  said, 
'I  did  not  mean.  Dr.  Howard,  I  could  not  see 
out  of  the  eye;  I  meant  that  I  had  had  a 
ipecky  condinon,  and  I  wondered  about  it' 
And  then  he  said  he  would  try  some  other  lens, 
to  see  if  he  could  find  anything  I  could  see  fur^ 
ther  with,  and  he  tried  two  or  three  different 
glasses,  and  it  was  just  about  the  same  with 
each  glass.  I  did  not  see  any  different,  and  I 
told  him  so;  and  he  seemed  in  something  of  a 
hurry.  He  said  he  believed  the  glasses  were 
fitted  correctly,  but  we  would  go  into  the  dark 
room,  and  he  would  examine  the  eye,  and  we 
went  into  the  dark  room.  *  •  •  After  he 
covered  the  right  eye,  threw  the  light  into  the 
left  eye,  and  took  up  a  glass  and  began  looking 
in  the  eye,  and  be  looked  for  a  period  and  then 
he  says,  'I  don't  see  anything  wrong  with  the 
eye  at  all;'  and  after  awhile  he  says,  'There 
is  nothing  the  matter  with  the  blood  vessels, 
that  is  certain,  for  the  reflex  is  too  good,'  and  he 
spoke  several  times  how  good  the  reflex  was. 
Then  he  told  me  to  close  my  eyes,  and  he  took 
his  fingers  and  pressed  on  the  ball  of  my  eye, 
on  top  of  the  lid,  and  be  says,  'The  tension  is 
^ood ;  there  is  no  retinal  trouble ;  the  tension 
IS  good.'  Then  he  took  up  the  glass  again, 
and  he  says,  'Well,  It  does  seem  to  me  that,  way 
at  the  back  of  your  eye  I  can  see  some  little 
black  specks ;'  and  I  says,  'What  would  that 
indicate,  if  you  saw  them?  Anything  serious?' 
He  said,  'Oh,  no ;  nothing  serious ;  it  might  in- 
dicate it  needed  flushing;*  and  I  supposed  that 
he  meant  my  Cystem,  but  I  did  not  inquire  into 
it  specially.  •  •  *  I  told  him  I  would  pay 
for  the  examination,  and  he  told  me  to  wait 
until  Dr.  Tiffany  returned ;  that  he  attended  to 
those  matters.  I  went  out  into  the  other  room, 
my  sister  and  I,  and  started  to  put  our 
wraps  on." 

While  they  were  putting  on  their  wraps. 
Dr.  Howard  came  in  and  requested  them  to 
remain  longer. 

"He  said,"  plaintiff  and  her  sister  testified, 
"he  felt  as  if  he  would  like  to  put  something  in, 
to  dilate  the  pupil,  and  then  make  another  ex- 
amination the  next  day.  •  •  •  He  drop- 
ped something  into  the  eye,  into  the  comer  of 
the  eye ;  and  we  sat  down,  and  in  probably  five 
minutes  he  came  and  dropped  something  in 
again;  and  then  be  came  back  again  in  about 
not  longer  than  five  minutes,  and  I  have  not 
been  able  to  recall  whether  he  dropped  anything 
in  that  third  time  or  not,  but  I  think  that  he 
did;  but,  at  any  rate,  he  told  us  to  go  down- 
stairs, and  BJt  for  a  little  while,  that  he  was 
not  through  putting  in  yet,  that  he  would  be 
down  and  put  some  more  in.  •  ♦  •  After  a 
little  time  be  came  down  and  dropped  in  again, 
after  starting  to  put  it  in  my  sister's  eye,  and 
finally  saw  the  difference,  and  put  it  in  my  eye, 
and  then  he  told  me  he  wanted  me  to  come  back 
next  morning  for  another  examination  of  the 
eye.  •  *  *  I  didn't  notice  anything  especial- 
ly ont  of  the  way  that  afternoon,  excepting  that 
I  did  notice  a  peculiar  dryness." 


PlaintUf  returned  alone  to  the  office  the 
next  day.  She  states  that  Dr.  Howard — 
"looked  at  the  eye,  and  said  the  pupil  was  not 
as  large  as  he  wanted  it  and  I  protested.  It 
seemed  to  me  it  was  about  as  large  as  it  could 
be.  •  •  •  He  said,  'No,'  it  was  not  as  large 
as  he  wanted  it,  and  he  dropped  into  my  eye 
again,  and  told  me  to  sit  down  and  he  woidd 
drop  it  in  until  it  was  as  large  as  he  wanted  it. 
and  he  dropped  it  in  at  intervals  until  he  had 
dropped  in  about  six  times.  *  •  •  He  said  it 
was  large  enough,  and  we  would  go  into  the 
dark  room,  and  he  would  make  another  exami- 
nation, and  we  went  into  the  dark  room,  and 
only  stayed  there  a  short  time,  with  the  same 
result  He  said  he  didn't  find  anything  wrong, 
and  we  came  out  into  the  other  room,  prepara- 
tory to  my  leaving,  when  he  said  tome:  •  •  • 
'I  would  like  to  put  some  different  kind  of  medi- 
cine into  your  eve.'  He  said:  'It  will  turn  it 
red,  make  it  swell  up,  and  look  very  badly,  but,' 
he  says,  'that  will  all  pass  away,  and  your  eye 
will  be  clear,  and  I  believe  that  is  everything 
you  will  need  for  your  eye.'  •  •  •  He  put 
two  medicines  in.  •  •  •  He  took  up  one  bot- 
tle first  from  the  swinging  table  in  front  of 
where  I  was  sitting.  It  was  a  rather  large 
bottle,  about  that  long  and  wide  (indicating). 
It  had  some  kind  of  dark  fluid  in  it  I  noticed 
it  specially ;  but  he  did  not  use  it  put  it  down, 
then  he  took  up  a  smaller  bottle,  and  put  that 
down,  and  turned  away  for  an  instant  and  turn- 
ed back  for  something  else,  and  took  something 
out  of  the  bottle,  *  •  •  and  he  dropped  into 
the  comer  of  my  eye  quite  a  quantity  of  some- 
thing. I  remember,  after  he  done  it  it  ran 
down  my  cheek.  I  had  to  wipe  it  away  with 
my  handkerchief.  *  *  •  It  _  was  so  severe  it 
seemed  •  *  •  the  eye- was'  paralyzed;  not 
much  feeling  in  it  at  that  time." 

It  was  near  the  noon  hour,  and  plaintiff 
returned  home.  Immediately  after  leaving 
the  office  ber  face  began  to  swell,  and  other 
symptoms  of  injury  to  the  eye  ensued  and 
grew  In  intensity  during  the  afternoon.  She 
gave  lessons  until  S  o'clock,  when  she  found 
herself  unable  to  go  on  with  her  work.  She 
thus  describes  her  condition: 

"The  left  side  of  my  face  was  swollen  a  great 
deal.  *  •  •  The  left  eye  was  entirely  closed. 
•  •  •  The  right  eye  was  partially  closed, 
and  the  swelling  extended  into  my  neck  and 
forehead." 

On  looking  into  a  mirror  that  evening  she 
discovered  that: 

"My  left  eye  was  about  half  open,  the  lid 
drooping;  but  I  could  not  see  anything  out  of 
it  at  all.  *  •  •  It  felt  as  though  it  was  still 
tightly  swollen  shut  It  was  difficult  for  me  to 
think  it  was  not,  owing  to  the  fact  that,  when  I 
closed  the  right  eye,  1  could  see  nothing  at  all — 
could  not  see  the  light  or  anything." 

Plaintiffs  sister  telephoned  Dr.  Howard 
about  the  condition  of  her  eye,  and  the  next 
day  plaintiff  again  visited  defendant's  office 
She  testified: 

"He  [Dr.  Howard]  turned  around,  and  the 
first  thing  he  said  was,  'Well,  well:  such  a 
thing  would  not  have  happened  once  in  a  hun- 
dred times.'  I  told  him  I  was  greatly  distress- 
ed, because  of  the  fact  I  could  not  see  anytliing 
at  all.  He  said,  'Never  mind,'  it  would  become 
right— it  was  lasting  longer  than  he  had  expect- 
ed, something  of  that  kind.  Then  I  appealed 
to  him  if  the  sight  would  come  back,  and  he 
said,  'Yes,'  that  everything  would  beoome  right 
again;  and  then  I  asked  him  if  he  knew  any- 
thing to  do,  *  •  *  and  he  got  something 
and  dropped  It  into  the  eye.  I  asked  him  if  it 
was  for  the  relief  of  the  condition,  and  he  said. 

Digitized  by  CjOOQIC 


>8' 


Uo} 


OOFFBY  V.  TIFF  ANT 


497 


'Y«a;'  and  Iw  dropped  it  in  aereral  timea,  and 
finally  be  came  over  to  me  and  said  he  believed 
he  would  use  that  differently — that  he  would 
•pnt  it  right  on  the  pupil '  is  what  he  said. 
And  he  worked  aometfaing— I  auppoaed  it  was  a 
dropper,  but  I  can't  say;  I  cUd  not  see  it^ 
ri^ht  under  the  lid,  about  ue  central  part  of  my 
eye,  and  he  pressed  very  hard  on  it,  and  then 
what  I  supposed  to  be  drops,  eye  drops,  flew  out 
all  over  my  eye,  and  it  caused  me  to  jump,  and 
it  pained  me,  and  of  course  I  could  not  see  at 
all,  but  I  did  not  know  what  effect  it  had  on 
the  eye." 

Plaintiff  asked  when  Dr.  Tiffany  would  re- 
turn, and  was  told  that  he  was  expected  the 
following  Monday  (this  was  Thursday),  and 
tlukt  she  would  be  notified.  On  that  day  she 
and  her  sister  found  him  at  his  office,  were 
Introduced  to  him  by  the  clerk,  and  the  fol- 
lowing conversations  and  events  occurred: 
Plaintiff  testified: 

"I  told  him  I  had  made  three  visits,  and  I  told 
bim  that  I  wanted  to  see  him ;  but  they  said 
I>r.  Howard  was  acting  for  him,  and  was  his 
assistant,  and  that  he  was  as  competent  as  he, 
and  I  might  Just  the  same  see  him,  just  the  same 
as  Dr.  Tiffany.  •  •  •  He  [Tiffany]  said  that 
-was  correct;  that  I  was,  in  fact,  hia  patient; 
and  then  he  could  not  see  us  just  then,  but  that 
he  would  see  us  a  little  later,  and  Dr.  Tiffany 
and  Dr.  Howard  went  out  of  the  room,  and  re- 
mained out  probably  for  about  15  minutes ;  then 
I>r.  Tiffany  came  hack  by  himself,  and  he  came 
aver,  and  said  he  would  see  us  then.  Then  he 
did  stop,  and  asked  Mis.<!  McAUen  [the  clerk]  to 
read  from  the  large  book,  and  she  read  a  little — 
I  didn't  hear  what  she  read,  and  we  went  into 
the  same  dark  room.  *  *  ^  I  told  him  of 
the  swelling  and  the  paralyzed  condition,  and 
the  lid  was  drooping  over  the  eye  still,  ana  was 
still  red,  and  he  took  up  a  gloss,  and  looked  a 
little,  and  said  be  could  not  make  an  examina- 
tion in  the  condition  it  was  in ;  but  he  said  Dr. 
Howard  bad  not  done  anything  in  the  treat- 
ment of  the  eye,  that  there  was  nothing  wrong 
with  it,  and  my  sister  spoke  up  and  said,  'You 
see  the  condition  she  is  in ;  if  the  treatment  did 
not  hurt  her  any,  what  is  the  trouble  with  her?* 
He  said  he  didn't  know  that,  but  be  did  know 
the  treatment  did  not  hurt  her,  and  she  asked 
him  while  Dr.  Howard  came  into  the  room,  1 
think  Just  about  that  time,  and  he  said,  'There 
is  no  reflex  in  this  eye  at  all,  *  *  *  and 
•  *  •  there  was  none  the  first  morning  she 
come  in.'  My  sister  said,  'Dr.  Howard,  didn't 
you  tell  us  the  first  moraine  we  were  in  here 
that  the  blood  vessels  were  all  ri^ht,  because  the 
teflex  was  so  good?'  Dr.  Tiffany  said,  *Yon 
are  looking  for  trouble.'" 

Plaintiff  disclaimed  any  thought  of  making 
tronble  and  appealed  to  him  to  use  his  skill  to 
remedy  the  condition  of  the  eye.  We  quote 
further  from  her  testimony : 

"He  aaked  me  what  I  thought  Dr.  Howard 
did.  I  said,  'Well,  he  put  the  medicine  in  my 
eye,  again,  again,  and  ag^n.'  X  said,  'If  what 
he  put  in  was  atropine  or  belladonna,  it  seemed 
almost  criminal  to  use  such  a  deadly  poison  so 
repeatedly  on  any  one.'  •  •  •  Q.  What  did 
TiiDfany  say  to  that?  A.  I  don't  recall  that  he 
made  any  answer  to  that,  but  I  went  on  and 
said,  'Ton  see  the  pupil  of  my  eye,  it  is  still 
very  large,  it  has  not  gone  down  at  all,  and  it 
seems  to  me  at  this  time  it  ought  to  be  going 
down  a  little  bit,'  and  he  took  his  thumb  and 
fingers,  that  way  (indicating),  and  he  says,  'I 
can  take  it  down  that  quick,  but  I  don't  want 
to.'  I  said  'W^?'  He  said,  'It  might  injure 
the  eye^'  Q.  what  was  then  said  oy  either 
Grace,  Dr.  'nffany,  or  yourself— anything  about 
trying  to  help  yon,  treating  you,  or  how  yon 
would  he  treated?  A  Xes;  after  I  told  him  I 
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didn't  think  of  making  him  any  tronble  at  aU, 
he  be^an — he  said  I  had  shown  confidence  in 
Dr.  Tiffany,  in  coming  to  him,  and  he  wonld  see 
what  he  could  do  for  the  eye,  if  I  wanted  him  to. 
I  told  him  I  understood  tbnt  his  treatment 
would  be  just  the  same  as  Dr.  Howard's,  and  he 
said  it  would.  I  said  my  experience  made  me 
afraid  of  that  kind  of  treatment,  and  then  he 
said,  'Just  go,  then.'  And  we  got  right  up  then. 
Q.  He  said  what?    A.  'Just  go.' " 

Plaintiff  is  totally  blind  in  the  left  eye 
and  the  vision  of  the  right  eye  is  greatly  im- 
paired. She  had  t>een  making  l^lOO  per 
month  teaching  music,  but  since  the  injury 
her  earning  capacity  is  so  greatly  reduced 
that  She  is  unable  to  earn  more  than  $20  per 
month.  &be  is  corroborated  in  her  testimony 
by  her  sister,  the  pupil  whom  she  was  com- 
pelled to  excuse  on  the  afternoon  of  her  in- 
jury, and  by  numerous  friends  whose  testi- 
mony tends  to  show  that  the  medicine  put 
into  her  eye  produced  an  immediate  and  pro- 
foundly injurious  effect  upon  it. 

She  brought  this  suit  August  18,  1909,  six 
months  after  the  injury.  The  summons  was 
served  by  a  deputy  sheriff,  who  was  introduc- 
ed as  a  witness  by  plaintiff,  and  testified  to 
what  occurred  at  defendants'  offices  when 
Dr.  Howard  was  served.  Dr.  Tiffany  was 
not  in,  and  after  the  papers  were  served  on 
Dr.  Howard  he  and  the  witness  went  down- 
stairs (the  offices  were  on  two  floors),  when 
Dr.  Howard  called  upstairs  to  the  clerk  who 
had  received  plaintiff,  and  asked  if  she  "had 
a  record  of  the  Mary  Coffey  case."  The  clerk 
answered  she  had,  and  that  plaintiff  "was 
the  school-teacher  that  he  dropped  iodine  in 
her  eye  and  put  it  out."  Dr.  Howard,  who 
was  standing  by  the  side  of  witness,  said 
nothing.  Each  defendant  objected  to  this 
testimony,  and  the  court  sustained  the  ob- 
jection of  Dr.  Tiffany,  but  overruled  that  of 
Dr.  Howard.  After  severing  her  relation  of 
patient  to  defendants,  plaintiff  consulted  and 
was  treated  by  other  specialists,  but  without 
benefit  She  did  not  call  them  as  witnesses, 
nor  did  she  offer  any  expert  evidence. 

Dr.  Howard  testified  that  when  plaintiff 
first  consulted  him — 

"she  said  that  on  the  preceding  Thursday  morn- 
ing— five  days  before,  when  she  awakened — her 
left  eye  felt  like  it  was  full  of  water  and  she 
was  unable  to  see  out  of  it,  and  that  she  had  not 
been  able  to  see  out  of  it  since,  until  on  the 
day  before  It  had  cleared  up  a  little  bit.  I  then 
placed  her  in  front  of  the  chart,  •  •  •  which 
was  20  feet  away,  on  the  opposite  side  of  the 
room,  bright  light  reflected  on  it,  and  asked  her 
to  remove  the  glasses  she  was  wearing,  and 
read  for  me  as  much  as  she  could  on  the  chart. 
She  could  not  sec  any  letters  on  the  chart  with 
both  eyes.  •  •  »  With  the  right  eye  she 
bad  to  go  within  2  feet  of  the  chart— that  is, 
the  left  eye  was  covered— she  went  within  2 
feet  of  it,  to  see  the  large  letter,  which  is  about 
3^  inches  long.  She  could  distinguish  it  when 
she  got  that  close  to  it,  tell  what  it  was,  with 
the  right  eye;  but  with  the  left  eye  she  could 
not  see  it,  no  matter  how  close  it  was." 

Witness  then  examined  her  glasses,  and 
found  she  was  wearing  "a  minus  eight 
dioptric  lens."  He  further  tested  her  left 
eye^  apd  discovered  afie  was  iwactically  blind 
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In  that  eye,  being  able  to  dlstlngulsb  only 
between  light  and  darkness.  He  turned  his 
attention  to  the  right  eye,  and  after  trying 
different  lenses  found  that  'with  "a  minus  16 
lens  he  could  give  her  a  20  per  cent  vision  in 
that  eye."  In  other  words,  bis  testimony  is 
to. the  effect  that  plaintiff's  eyes  were  80  per 
cent,  defective  at  that  time,  as  It  Is  conceded 
they  are  now  and  were  Immediately  after 
the  treatment  he  gave  her.  He  took  plaintiff 
into  the  dark  room  and  examined  her  eyes 
with  an  opthalmoecope.  In  the  right  eye 
he  could  get  a  bright  reflex  from  the  retlaa, 
could  see  the  optic  nerve  and  blood  vessels, 
and  learned  from  these  disclosures  that 
nothing  was  wrong  with  that  eye  but  "a  high 
case  of  myopia"  or  short-sightedness.  The 
fact  that  plalndff-  was  wearing  "a  minus  8 
dic^tric  lens  indicated  a  malignant  myopia, 
as  lenses  of  more  than  6  dioptrics  are  not 
used  except  in  malignant — L  e.,  progressive 
cases  which  frequently  end  in  total  loss  of 
sight.  As  we  understand  the  expert  evidence 
of  defendants,  progressive  cases  are  due  to  a 
very  low  grade  of  Inflammation  in  posterior 
parts — the  choroid  and  sclera — caused  by 
the  constant  tendency  of  the  retina  to  come 
forward  and  meet  the  focus  of  light,  and  this 
inflammation  finally  gets  into  the  vitreous 
humor  and  breaks  it  down,  until  it  becomes 
too  opaque  to  permit  the  transmission  of 
light  rays.  After  examining  the  right  eye. 
Dr.  Howard  looked  into  the  left  with  the  aid 
of  the  c^thalmoscope  and — 

"could  not  get  any  reflex;  it  was  dark  so  I 
could  not  see  anyUiine  in  the  eye ;  the  reflex 
was  lost.  •  •  •  It  [the  vitreous  humor]  was 
cloudy,  turbid ;  I  could  not  see  through  it;  I 
could  not  project  any  light  through  it,  could  not 
project  the  strongest  light  through  it  •  *  • 
A  person  in  that  condition  would  be  practically 
blind  in  that  eye." 

Witness  then  examined  both  eyes  as  to  ten- 
sion and  hardness,  and  found  them  normal, 
so  that  the  affection  of  the  left  eye,  which 
caused  its  blindness,  ccmsUted  of  the  opacity 
of  the  vitreous  humor,  and  this  condition 
was  produced  by  the  slow,  but  insidious,  in- 
flammatory process  we  have  described.  Fol- 
lowing these  tests  and  examinations  witness 
dropped  a  1  per  cent,  solution  of  atropine 
sulphate  into  the  left  eye  to  dilate  the  pupil, 
to  see — 

"if  I  possibly  could  get  any  light  into  it  •  •  • 
That  was  the  only  eye  that  was  diseased.  I 
could  look  into  the  other  eye ;  that  is,  the  only 
one  that  she  came  for  the  purpose  of  having  me 
examine  as  to  its  blindness." 

After  the  lapse  of  flfteoi  minutes  witness 
again  examined  the  eye  and  found  that: 

"By  using  the  strongest  lights  I  had,  I  could 
not  get  any  light  into  the  eye— that  is,  into  the 
posterior  eye.  •  •  «  The  reflex  was  lost 
*  *  •  The  vitreous  Iinmor  was  turbid,  cloudy, 
so  I  could  not  get  any  light  through  it.  •  •  • 
There  was  no  nght" 

He  told  plaintiff  she  wa6  blind  in  that  eye, 
and  then  took  her  to  the  treating  room  and 
dropped  an  eight  per  cent  solution  of  dionln 
into  ber  eye,  telling  her  that  it  would  make 


the  eye  red,  make  it  water,  and  make  the  c<m- 
Junctlva  (lining  of  the  lids)  swell  some. 
Witness  states  he  put  in  this  drug  "to  clear 
up  the  cloudy  condition  of  the  vitreous." 

When  plaintiff  came  to  the  office  the  next 
day  (Wednesday)  witness  examined  the  eye 
with  the  opthalmoscope  and  found  no  vision 
— no  reflex — and  that  he  could  not  project 
light  through  the  humor,  which  remained  as 
cloudy  and  opaque  as  on  the  preceding  day. 
Again  he  dropped  in  the  solution  of  dionln 
for  the  same  purpose  as  before.  The  exami- 
nation made  the  following  day  showed  no  im- 
provement. Witness  stated  that  there  was 
nothing  abnormal  in  the  appearance  of  plain- 
tiff's face,  no  swelling  of  the  face,  eye,  or 
eye  region,  and  no  change  in  the  condition  of 
the  eye.  Under  the  dictation  of  the  witness, 
the  clerk,  Miss  McAllen,  entered  the  history 
of  the  case  in  the  big  book,  and  this  record, 
which  is  in  evidence,  agrees  with  his  testi- 
mony as  to  the  history,  diagnosis,  and  treat- 
ment of  the  eye.  Witness  denies  telling  plain- 
tiff that  the  reflexes  of  her  eye  were  good, 
and  states  that  he  did  not  hear  Miss  McAllen 
make  any  such  assertion  as  that  attributed 
to  her  by  the  deputy  sheriff.  Miss  McAllen 
contradicted  the  deputy  in  her  testimony. 

Dr.  Tiffany  testified  that,  when  plaintUt 
and  her  sister  called  upon  him,  "Dr.  How- 
ard and  the  office  girl  gave  me  a  little  his- 
tory of  the  case,  and  brought  the  book  to  me, 
and  showed  me  the  data  they  had  In  the 
book,  which  embraced  her  history,  age,  voca- 
tion, and  80  on ;  also  the  vision  of  the  right 
eye  and  the  blindness  of  the  left;"  that  plain- 
tiff heard  these  recitals  and  did  not  dissent ; 
and  that  he  took  her  into  the  dark  room  and 
examined  her  eyes  with  the  opthalmoecope. 
He  found  the  right  eye  "very  highly  myopic," 
and  OS  to  the  1^  eye  be  states: 

"I  could  not  see  the  fundus  or  back  part  be- 
cause of  this  opacity  of  the  vitreous,  a  very 
dense  opacity,  which  would  not  permit  it  to  il- 
luminate the  back  part  of  the  eye?' 

He  said  to  Dr.  Howard,  In  the  presence  of 
the  Misses  Coffey,  that  there  was  no  reflex 
in  the  left  eye,  and  Dr.  Howard  replied, 
"That  is  what  the  book  shows,"  without 
evoking  any  dissent  from  idaintlff  or  her 
sister.  Witness  further  testified  to  the  ab- 
sence of  any  swelling  in  the  face  or  other 
abnormal  appearance.  He  did  not  deny  that 
he  charged  the  women  with  "looking  for 
trouble,"  nor  that  he  ordered  them  to  leave 
his  office. 

The  expert  witnesses  introduced  by  defend- 
ants agree  that  a  1  i>er  cent  solution  of  atro- 
pine sulphate  is  harmless,  and  is  generally 
used  by  specialists  to  dilate  the  pupil  when 
it  is  desired  to  project  light  into  the  poste- 
rior of  a  diseased  eye,  and  that  aside  from 
occasionally  producing  a  temporary  swelling 
of  the  conjunctiva  the  dropping  of  an  8  per 
cent  solution  of  dionln  into  the  eye  is  harm- 
less, and  is  done  by  oculists  to  clear  op 
opacity  in  the  vitreous  humor,  by  increaaing 
the  lymphatic  circulation  and  thereby  draw- 
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ing  off  tbe  foreign  and  deleterions  Infusion. 
One  of  the  experts,  on  croBS-ezaminatlon, 
suggested  that  some  persons  bare  a  i)ecaUar 
Idiosyncracy  to  atropine  poison;  bnt  the 
opinion  evidence  as  a  whole  strongly  tends 
to  show  that  both  of  the  solutions  used  by 
I>r.  Howard  are  perfectly  harmless  and  will 
not  produce  the  condition  of  the  eye  and  face 
plaintiff  claims  followed  the  last  treatment 
given  on  her  second  rlslt.  Inasmuch  as  she 
suffered  no  111  effects  from  the  first  day's 
treatment,  which  Dr.  Howard  states  consist- 
ed of  the  appllcaticNi  of  atropine  sulphate,  it 
Is  fair  to  assume  that  she  was  free  from  tbe 
Idloeyncratic  trait  Just  mentioned,  and  the 
concluslcm  is  Irresistible  that  her  eye  was  not 
p<^oned  either  by  atropine  sulphate  or  by 
dionin.  The  real  issue  contested  at  the  trial 
was  whether  or  not  her  evidence  tends  to 
show  tliat  Dr.  Howard  by  mistake  and  with 
negligence  dropped  a  poisonous  and  destruc- 
tive drug  into  her  left  eye  on  the  occasion 
of  her  second  visit  to  his  o£3ca 

This  Issue  was  submitted  to  the  jury  and 
resolved  in  favor  of  plaintiff,  and  a  verdict 
for  damages  in  the  sum  of  $10,000  was  re- 
turned against  both  defendants.  Plaintiff 
filed  a  remittitur,  with  all  accmed  interest, 
and  Judgment  was  rendered  for  her  in  the 
sum  of  $7,600.  Both  defendants  appealed, 
and  their  principal  contention  Is  that  tbe 
court  erred  in  overruling  their  demurrers  to 
the  evidence.  Since  the  evidence  relating  to 
the  conversation  in  tbe  presence  of  the  depu- 
ty sheriff  was  admitted  against  only  one  of 
the  defendants,  we  shall  postpone  our  in- 
quiry into  its  admlssibiUty  until  after  the 
diiH>osltl(ni  of  the  questions  presented  by  the 
demurrers,  and  in  the  consideration  of  those 
questions  we  shall  regard  the  record  as  con- 
taining no  direct  evidence  that  iodine  was 
Vvt  Into  tbe  eye  of  i^aintlfl  by  mistake. 

Plaintiff  relies  upon  drcnmstantial  evi- 
dence to  take  her  case  to  tbe  jnry,  and  our 
first  task  is  to  asoeitaln  and  pronounce  the 
roles  of  law  wbicb  define  the  UaUlity  of  phy- 
sicians for  injurious  errors  in  practice,  and 
whi<di  control  the  analysis  of  drcomstantiai 
evldoice  where  such  evidence  alone  is  relied 
upon  to  support  an  actionable  cbarge  of  mal- 
practice. 

[1-3]  The  petition  alleges  that  tlte  Injniy— 

"was  directly  caused  and  occasioned  by  the  care- 
less, negligent,  and  unskillful  acts  of  the  de- 
fendants and  the  failure  of  said  defendants  to 
exercise  ordinary  care  and  skill  in  tbe  treatment 
of  plaintiff." 

There  is  no  snggestion  in  the  evidence  that 
defendants,  or  either  of  them,  were  incomiie- 
tent  or  unskiUfnl.  On  the  contrary,  they  ap- 
pear in  tbe  record  as  oculists  of  the  highest 
attainments  in  their  profession,  and  the  case 
presents  no  Issue  of  an  error  of  Judgment, 
4!lther  in  diagnosis  or  treatment,  but  turns 
on  the  question  of  whether  or  not  a  compe- 
tent, experienced,  and  skillful  oculist  inad- 
vertently  and  negligently   used   a  virulent 


I  poison  when  be  -istended  to  use  a  harmless 

I  drug. 

I  The  gist  of  tbe  acti<m  being  negligence, 
tbe  biurden  is  oa  plaintiff  to  establish  by 
proof,  first,  that  a  negligent  error  was  made 
by  Dr.  Howard  in  tbe  treatment  of  her  eye; 
and,  second,  that  such  negligence  was  the  di- 
rect cause  of  her  injury.  Spain  v.  Burch, 
169  Mo.  App.  04,  IM  S.  W.  172.  A  physician 
or  surgeon  is  not  an  Insurer  that  he  will  ef- 
fect a  cure,  nor  that  his  diagnosis  or  treat- 
ment of  the  case  will  be  free  from  honest 
errors  of  Judgment.  He  is  not  required  to 
come  up  to  the  highest  standard  of  skill 
known  to  the  profession,  and  when  he  ac- 
cepts employment  is  bound  only  to  exercise 
such  reasonable  care  and  skill  as  usually  is 
exercised  by  physicians  and  surgeons  in  good 
standing.  Martin  v.  (Courtney,  76  Minn.  266, 
77  N.  W.  813. 

"A  physician  entitled  to  practice  his  profes- 
sion, posseBsing  the  requisite  qualifications,  and 
applying  his  skill  and  judgment  with  due  care, 
is  not  ordinarily  liable  for  damages  consequent 
upon  an  honest  mistake  or  an  error  of  judgment 
in  making  a  diagnosis,  in  prescribing  treatment, 
or  in  determining  upon  an  operation,  where 
there  is  reasonable  doubt  as  to  toe  nature  of  the 
physical  conditions  involved,  or  as  to  what 
should  have  been  done  in  accordance  with  recog- 
nized authority  and  good  current  practice." 
Staktch  V.  Hohn.  100  IrCnn.  276,  111  if.  W.  204, 
9  li.  K.  A.   (N.  S.)  712. 

In  that  case  tbe  court  properly  recognized 
tbe  distinction  between  matters  of  science 
and  those  of  art  As  to  tbe  former,  an  hon- 
est error  of  a  legally  quallQed  physician  or 
surgeon  cannot  afford  a  cause  of  action,  no 
matter  bow  injurious  it  may  be  to  the  pa- 
tient; while  in  matters  of  art— L  e.,  in  the 
performance  of  surgery,  or  in  tbe  applica- 
tion of  remedies — bis  negligent  errors  are 
held  to  be  governed  by  the  ordinary  rules  of 
negligence.  Thus,  a  physician  should  not  be 
held  liable  for  erroneously,  bnt  honestly,  de- 
ciding to  perform  a  surgical  operation  upon 
a  patient,  for  that  would  be  an  error  in  a 
matter  of  science,  and  tbe  law  would  be  too 
harsh  and  severe  should  practitioners  of 
medicine  or  surgery  be  held  to  know  at  their 
peril  what  were  best  to  be  done  in  a  given 
case.  But  a  surgeon  who  uses  an  unclean  or 
rusty  knife  in  an  operation,  or  a  physician 
who  administers  a  doee  of  medicine  without 
knoyring  what  it  is,  would  be  guilty  of  fall- 
ing to  exercise  reasonable  care,  since  an  or- 
dinarily careful  surgeon  or  physician  would 
not  use  an  unclean  knife,  or  administer  a 
medicine  without  knowing  what  it  is.  Plain- 
tiff contends  that  ber  evidence  accuses  Dr. 
Howard,  not  of  a  wrong  diagnosis  or  of  an  er- 
roneous selection  of  an  improper  solution  to 
drop  into  her  eye,  but  of  negligence  in  using 
a  solution  without  discovering,  as  he  should 
have  done,  that  it  was  not  the  one  be  intend- 
ed to  use,  but  was  a  poison  be  would  not 
have  thought  of  using. 

The  answer  of  defendants  to  this  conten- 
tion is  that  there  is  no  proof  that  be  dropped 
anything  into  her  eye  but  a^per  cent^  solu- 
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tlon  of  atropine  sulphate  and  an  8  per  cent, 
solution  of  dionln,  and  that  plaintiff's  conclu- 
sion to  the  contrary  rests  entirely  upon  con- 
jecture and  speculation.  We  agree  with 
counsel  for  defendants  that  mere  proof  of  a 
failure  to  cure,  or  that  a  bad  result  appeared 
to  follow  the  physician's  treatment,  of  itself, 
would  raise  no  presumption  of  absence  of 
proper  skill  and  attention,  or  of  negligence  In 
giving  the  treatment  We  exclaim  with 
Thayer,  J.,  In  Halre  v.  Reese,  7  Phlla.  (Pa.) 
138: 

"God  forbid  that  the  law  should  apply  any 
rule  so  rigorous  and  unjust  as  that  to  the  rela- 
tions and  responsibilities  arising  out  of  this  no- 
ble and  humane  profession." 

And  we  agree  with  Taft,  J.,  in  Ewlng  r. 
Ooode  (O.  O.)  78  Fed.  442,  that: 

"If  •  •  •  a  failure  to  cure  were  held  to 
be  evidence,  however  sUght,  of  negligence  on  the 
part  of  the  physician  or  surgeon  causing  the  bad 
result,  few  would  be  courageous  enough  to  prac- 
tice the  healing  art,  for  they  would  have  to  as- 
sume financial  liabiUty  for  nearly  all  the  Ills 
that  flesh  is  heir  to.' " 

The  practice  of  healing,  throughout  the 
ages,  has  been  esteemed  one  of  the  noblest 
and  most  useful  of  human  activities.  It  Is 
to  the  interest  of  mankind  that  it  should  en- 
gage the  attention  of  men  of  the  liighest  abil- 
ity, skill,  and  devotion  to  the  conservation 
and  development  of  the  race,  and  the  law 
will  not  array  itself  against  this  manifest 
interest  by  allowing  the  stamp  of  guilt  or 
recreancy  to  be  placed  upon  an  honest  fail- 
ure to  cure,  since  every  physician,  no  mat- 
ter how  careful  and  skillful  he  may  be,  must 
fail  in  many  cases  to  benefit  his  patients. 

[4, 1]  But,  as  we  view  the  evidence  of 
plaintiff,  her  cause  does  not  'rest  upon  mere 
proof  of  a  bad  result  following  a  treatment 
selected  In  good  faith  and  properly  applied 
by  a  physician  of  recognized  skill  and  abil- 
ity. The  facts  and  circumstances  adduced  by 
her  cannot  be  harmonized  with  the  assertion 
of  Dr.  Howard  that  he  dropped  nothing  into 
her  eye  but  harmless  solutions  of  atropine 
sulphate  and  dionln,  and  show  beyond  ques- 
tion that  something  was  put  Into  her  eye, 
on  the  occasion  of  her  second  visit,  which 
poisoned  it  and  put  out  its  sight.  Her  evi- 
dence that  her  eyes  were  not  seriously  im- 
paired or  affected  when  she  visited  him  is 
reasonable,  as  is  also  the  evidence  that  her 
eye  and  face  became  swollen  and  inflamed 
Immediately  after  the  treatment  In  question. 
In  the  consideration  of  the  demurrers  to  the 
evidence,  we  must  accept  these  as  proved 
facts,  despite  the  contradictory  evidence  of 
defendants  that  she  was  blind  in  the  left  eye 
when  first  she  consulted  them.  As  a  whole 
the  evidence  will  support  the  hypothesis  that 
plaintiff  went  to  defendants'  ofllce  with  a 
comparatively  well  eye,  received  a  treatment 
that  Immediately  put  out  its  sight,  and  that 
the  application  to  her  eye  of  a  1  per  cent 
solution  of  atropine  sulphate  or  of  an  8  per 
cent  solution  of  dionln  could  not  and  would 
not  have  produced  such  an  injury.     Under 


such  hypothesis,  which  is  well  (mpported  by 
reasonable  and  credible  evidence,  the  infer- 
ence follows,  not  as  one  bnilt  upon  other  In- 
ferences or  conclusions,  but  as  one  forced  by 
Its  evidentiary  elements,  that  Dr.  Howard, 
despite  his  assertions  to  the  contrary,  put 
some  other  liquid  Into  her  eye  than  that  he 
thought  he  was  using.  Of  course,  he  did 
this  nnintentionally,  and  in  the  mistaken 
belief  that  he  was  using  the  proper  solution ; 
but  such  a  mistake  cannot  be  considered  in 
any  other  light,  under  the  rules  we  have  dis- 
cussed, than  as  one  not  of  science,  but  as  the 
result  of  a  lack  of  reasonable  care,  and  there- 
fore one  for  which  an  action  will  lie  in  favor 
of  the  Injured  patient  It  Is  similar  in  char- 
acter and  legal  effect  to  the  negligence  of  a 
surgeon  In  using  an  nndean  knife  or  saw  in 
an  operation,  or  in  sewing  up  a  sponge  in  an 
abdomen  operated  upon,  or  of  a  physician  In 
giving  a  dose  of  medicine  to  a  patient  ont  oC 
the  wrong  bottle. 

[(]  It  did  not  devolve  on  plaintiff  to  prove 
the  kind  of  poison  defendant  put  in  her  eye. 
Her  evidence,  showing  beyond  question  that 
she  was  poisoned,  is  sufficient  to  make  a  case 
to  go  to  the  Jury.  Nor  did  her  burden  of 
proof  require  the  Introduction  of  expert  evi- 
dence to  support  her  charge  of  negligent  ix>l- 
soning.  There  may  be  instances  where  ex- 
peit  evidence  should  be  treated  as  more  than 
advisory,  but  in  malpractice  cases  such  ex- 
ceptional weight  is  found  to  be  accorded  to 
opinion  evidence  only  in  cases  where  the  is- 
sue is  the  alleged  incompetency  or  nnsklllfal- 
ness  of  the  physician,  and  has  no  place  in  a 
case,  such  as  the  present  where  the  alleged 
negligent  act  of  a  competent  physician  Is  of 
a  nature  to  be  readily  understood  by  men  oC 
common  Imowledge  and  understanding. 

In  answer  to  the  argument  that  the  evi- 
dence leaves  the  cause  of  idaintifCB  injury  in 
the  field  of  debate  and  conjecture,  since  the 
bUndness  of  the  eye  may  have  been  caused 
by  malignant  myopia,  we  say  that  this  argu- 
ment rests  alone  on  defendant's  evidence. 
The  evidence  of  plaintiff,  whidi  U  credible 
and  substantial,  describes  a  condition  of  her 
eye  that  will  not  admit  of  the  theory  that 
she  had  malignant  myopia,  or  was  aflUcted 
with  inflammation  of  the  i>osterlor  parts  of 
the  eye,  or  with  any  breaking  down  or  Im- 
pairment of  the  vitreous  humor.  The  evi- 
dence of  plaintiff  presents  no  alternative 
hypothesis  of  the  cause  of  the  injury,  but 
points  to  the  pleaded  negligence  as  the  sole 
cause. 

[7]  The  argument  against  the  admissibil- 
ity of  evidence  relating  to  the  conversation 
at  the  ofllce  of  defendants  In  the  presence  of 
the  deputy  sheriff  is  based  on  the  view  that 
the  maxim,  "Qui  tacet  consentire  videtur" 
(he  who  is  silent  is  understood  to  consent), 
should  be  applied  with  the  utmost  caution, 
and  that  the  occasion  In  question  did  not  im- 
peratively require  of  Dr.  Howard  the  denial 
of  his  clerk's  assertion  that  he,  bad  pat  oat 
•edbyVjV 
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plalntUTs  eye  with  Iodine.  Speaking  of  tbe^ 
maxim,  It  Is  said  in  Qreenleaf  on  IMdence 
(16th  Ed.)  I  198: 

"  'It  should  always  be  recelTed  with  caution, 
and  never  ought  to  be  received  at  all,  unless  the 
evidence  ia  of  direct  deelaratlonB  oi  that  kind 
which  naturally  cidls  for  contradiction;  some 
assertion  made  to  the  party  with  respect  to  his 
Tight,  which,  by  his  silence,  he  acquiesces  in.' 
A  distinction  has  accordingly  been  taken  be- 
tween declarations  made  by  a  party  interested 
and  a  stranger ;  and  it  has  been  held  that,  while 
.what  one  party  declares  to  the  other,  without 
contradiction,  is  admissible  evidence,  what  is 
said  by  a  third  person  may  not  be  so.  It  may 
be  impertinent  and  beat  rebuked  by  silence."  ' 

In  State  y.  Hamilton,  55  Mo.  520,  it  Is 
■aid  that: 

"Unless  it  is  shown  that  the  party  is  immedi- 
ately concerned,  and  that,  unless  he  did  speak, 
his  silence  might  fairly  be  construed  into  an 
admission,  the  dedarationa  will  not  be  admisai- 
ble." 

In  Banks  v.  Nichols,  48  Ma  App.  386,  such 
tadt  admissions  are  made  to  depend  on  the 
facts,  first,  of  whether  the  party  accused 
nnderstands  the  accusation  and  comprehends 
Its  bearing;  and,  second,  "whether  the  truth 
of  the  facts  embraced  in  the  statement  is 
within  his  own  knowledge,  or  not,  whether 
be  is  in  such  a  situation  that  be  Is  at  liber- 
ty to  make  any  reply,  and  whether  the  state- 
ment Is  made  nnder  snch  drcnmstances,  and 
by  such  persons,  as  naturally  to  call  for  a 
reply.  If  he  did  not  intend  to  admit  it" 

If  the  aocnsatiob  bad  been  made  in  tbe 
presence  of  plaintiff  or  her  agent,  there  could 
be  no  question  but  that  tbe  failure  of  defend- 
ant to  deny  It  would  bring  the  charge  and 
bis  silence  within  the  rule  of  the  maxim ;  but 
tbe  officer  was  not  the  agent  of  plaintiff,  and 
bad  nothing  to  do  with  the  Jadidal  inquiry 
Into  the  cause,  and  therefore  a  closer  and 
more  dlfflcnlt  question  is  presented.  Had 
tbe  charge  come  from  an  Impertinent  stran- 
ger, no  admission  of  its  truth  could  be  im- 
plied from  the  silence  of  the  accused.  It  did 
not  come  as  an  impertinence,  but  in  answer 
to  a  question  asked  by  tbe  accused  of  the 
young  woman,  who  was  a  sort  of  factotum 
In  the  office  of  defendants,  received  their  pa- 
tients, inquired  into  th'eir  business,  and  kept 
tbe  office  record  of  cases  treated  by  defend- 
ants. Tbe  question  asked  by  Dr.  Howard 
called  for  Information  kept  by  her  in  the 
course  of  her  enytloyment  for  the  benefit  and 
future  use  of  her  employers,  and  her  answer 
was  in  direct  response  to  that  question.  It 
purported  to  give  him  the  facts  relating  to 
the  history  of  tbe  case  as  she  had  received 
tbem  from  blm,  and  it  would  have  been  most 
unnatural  for  bim  not  to  deny  such  a  charge 
tf  it  were  false,  no  matter  who  was  present. 
It  was  just  as  though  she  bad  said:  "Tou 
told  me  you  put  out  the  woman's  eye,  and 
that  is  the  history  of  the  case  in  this  office." 
A  charge  of  that  kind,  if  false,  would  bring 
a  denial  from  any  man  nnder  any  droum- 


stances.  The  eridenoe  was  properly  admit- 
ted. 

We  have  examined  carefully  Into  the  ob- 
jections made  by  defendants  to  portions  of 
the  arguments  <A  counsel  tat  plaintiff  to  tbe 
Jury,  and  have  come  to  the  conclusion  that  the 
arguments  did  not  transcend  the  bounds  of 
propriety.  There  is  no  prejudicial  error  in 
the  record. 

Affirmed.    All  concur. 


FARMERS'  BANK  OF  DEEPWATBB  t. 
OGDBN  et  al.  (No.  11101.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  14,  1915.) 

1.  PSINOIFAL  AND    SUBETY  «=»59— CONTKACTB 
— CONSTBOCTION. 

The  contract  of  a  commercial  suietyt  being 
prepared  by  it,  is  to  be  construed  most  strong- 
ly against  it  and  in  favor  of  the  party  to  be 
indemnified. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {§  103,  103^  ;  Dec.  Dig. 
«sa69.] 

2.  Fbinoifai.  and  Subeit  «=375— (Sontkaots 
— consibuction. 

A  surety  bond  given  by  the  president  of 
a  banking  institution  provided  that,  if  the  em- 

Eloyer  or  any  officer  of  the  employer  suspects  or 
as  notice  of  any  fact  tending  to  indicate  that 
the  principal  is,  or  may  be,  unreliable,  the  em- 

Sloyer  shall  immediately  notify  the  surety,  and, 
\  he  neglect,  the  surety  shall  not  be  liable  for 
any  act  of  the  principal  thereafter  committed. 
After  the  bond  bad  been  given  the  casbier  of 
the  bank  and  directors  received  information  that 
the  president  had,  without  anthority,  indorsed 
the  cashier's  name  on  a  note  which  he  indorsed 
and  negotiated.  The  maker's  name  was  also 
forged,  but  that  was  not  known.  Held  that,  as 
the  president  was  an  officious  person,  prone  to 
exercise  his  own  authority,  and  as  bis  solvency 
and  honesty  were  nnassalled,  the  surety  was  not 
discharged  because  not  notified,  unless  the  act 
of  the  president  was  such  that  ordinary  busi- 
ness men  would  deem  it  reqnired  investigation 
indicating  him  to  be  unreliable,  deceitful,  dis- 
honest, or  unworthy  of  confidence. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §  128;  Dec.  Dig.  «=> 
75.] 

3.  Principal  and  Subett  «=»162— Actions— 
evidenob— juby  question. 

Whether  the  act  of  the  president  of  a  bank 
in  indorsing  the  cashier's  name  to  a  note  with- 
out authority,  indicated  him  to  be  unworthy  (rf 
confidence  within  the  bond,  requiring  the  surety 
to  be  notified  of  such  facts  under  penalty  of 
discharge,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Gent  Dig.  H  442-446;  Dec.  Dig. 
«=»1S2.] 

4.  Pbincipai.  and  Subett  9=>79— LiABiLrrr 
OF  Subett— Act  of  Pbinoipai. 

Where  the  plaintiff  bank  was  unable  to 
make  a  loan  to  a  customer,  and  its  president 
introduced  the  customer  to  another  bank,  and 
recommended  that  it  make  the  loan,  which  was 
to  t>e  secured  by  a  chattel  mortgage,  and  the 
president  thereaftw  secured  the  credit  card 
made  out  to  the  customer,  erased  his  name,  and 
substituted  that  of  his  own,  securing  the  funds, 
the  president  in  such  transaction  was  acting  as 
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the  agent  of  the  bank,  and  the  auretr  on  his  of- 
ficial bond  was  liable. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  S  12(3 ;   Dec.  Dig.  <S=>79.] 

6.  Pbincipai.  AMD  SuBSTY  i3=>79  —  Bonds  — 

"DEFAUIiTEB." 

Though  the  officers  of  |)laintitC  bank  had 
heard  rumors  that  the  president  had,  in  his 
youth,  been  sentenced  to  the  penitentiary  for 
larceny,  and  failed  to  notify  the  surety  on  the 
president's  bond  of  that  fact,  the  surety  was 
not  discharged  under  a  provision  of  the  bond 
that,  if  the  employe  had  at  any  former  period 
been  a  defaulter,  and  such  fact  was  known  to 
the  employer  at  the  time  of  the  execution  of 
the  bond,  it  should  be  void ;  for  the  expression 
"defaulter"  is  used  in  reference  to  the  wrongful 
misapplication  of  money  with  which  one  has 
been  intrusted,  and  does  not  necessarily  mean 
an  offender  (citing  2  Words  and  Phrases,  De- 
faulter). 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  125 ;    Dec.  Dig.  <S=>79.] 

6.  Pbincipal  and  Subktt  <S=s>79  —  Bonds  — 
constbuction. 

In  such  case  the  failure  of  the  bank  to  no- 
tify the  surety  of  the  rumors  that  the  presi- 
dent had  been  convicted  of  larcenjr  will  not  dis- 
charge it  under  a  provision  requiring  the  em- 
ployer to  notify  the  surety  of  any  fact  coming 
to  its  notice  after  the  beginning  of  the  term  for 
which  the  bond  was  written,  indicating  the  em- 
ploy6  to  be  unworthy  of  confidence. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {  125 ;  Dec.  Dig.  «s>75.] 

7.  PuBDOES  «=»16—ACTiOK8— Evidence. 

In  an  action  to  recover  on  the  bond  given 
oy  the  president  of  the  plaintiff  bank,  evidence 
held  to  show  that  bank  stock  which  he  misap- 
propriated had  been  pledged  to  the  bank  and  de- 
livered to  the  custody  of  the  cashier. 

[Ejd.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  H  24-26;    Dec.  Dig.  <8=)16.] 

8.  Banks  and  Banking  <&=>180  —  Loans  — 
Bank  Stock. 

While  Rev.  St  1909,  {  1086.  prohibits  a 
bank  from  taking  its  own  stock  as  security  for 
a  loan,  the  statute  applies  only  to  a  loan  con- 
temporaneously made,  and  permits  the  taking  of 
•uch  security  to  prevent  loss  upon  a  debt  pre- 
viously contracted. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking  Cent  Dig.  H  e84-«85^;    Dec.  Dig. 

«=s>i8oa 

9.  Pkincipal  and  Subett  «s»142— Action- 
Defense. 

Where  the  state  bank  exa9iiner  dosed 
plaintiff  bank  and  demanded  as  a  prerequisite 
to  its  reopening  for  business  that  certain  assets, 
including  claims  against  the  defanlting  presi- 
dent, be  eliminated  and  cash  substituted,  such 
claims  were  not  satisfied  so  as  to  prevent  action 
on  the  president's  bond,  because  the  directors 
took  up  the  indebtedness  under  the  express  un- 
derstanding that  any  money  recovered  from  the 
president's  surety  should  be  delivered  to  them  in 
reimbursement. 

[EM.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  K  390,  301 ;  Dec.  Dig.  «=» 
142.1 

Appeal  from  Circuit  Court,  Henry  County. 

Action  by  the  Farmers'  Bank  of  Deepwa- 
ter  against  John  Ogden  and  others.  From 
a  Judgment  for  plaintiff,  the  defendant 
Globe    Surety   Company   appeals.     A£Brmed. 


Haff,  IilJesenrey,  G«niian  ft  Mlcbads,  of 
Kansas  City,  for  appellant.  Parks  &  Son 
and  W.  E.  Owen,  all  ot  Clinton,  for  respond- 
ent 

ELLISON,  P.  J.  Plaintiff  is  a  banking  In- 
stitution, and  defendant  a  surety  company 
issuing  contracts  of  surety  Insurance  Indem- 
nity to  banks  against  loss  through  the  fail- 
ure of  Its  officers  "to  well  and  faithfully  per- 
form the  duties"  pertaining  to  their  req?ec- 
tlve  offices.  The  present  case  arises  out  of  a 
bond  given  by  John  Ogden,  plaintiff's  presi- 
dent, with  defendant  as  surety.  The  Judg- 
ment in  the  trial  court  was  for  the  plaintiff. 

The  spedflc  undertaking  for  which  de- 
fendant stands  as  surety  is — 
"to  make  good  and  hold  the  employer  [plalntilf] 
harmless  for  any  loss  occasioned  through  the 
dishonesty  of  said  employe,  or  throngh  any  act 
of  his  done  or  omitted,  in  bad  faith,  through 
negligence  or  without  authority,  until  all  his 
accounts  with  the  employer  have  been  fuBy 
settled  and  satisfied,  occurring  at  any  time 
after,"  etc 

The  bond  Is  executed  upon  14  conditions. 
The  first  and  fourth,  being  those  here  In- 
volved, are  as  follows: 

"E^rst  If  the  employe  has  at  any  former  pe- 
riod been  a  defaulter,  and  if  such  fact  be  known 
to  the  employer  at  the  time  of  the  execution 
of  this  bond,  or  at  the  time  of  the  appointment 
of  such  employe  by  the  employer,  this  bond  shall 
be  void,  and  the  employer  shall  not  be  entitled 
to  recover  hereunder  for  any  loss  sustained  by 
or  through  any  act  of  such  employe." 

"Fourth.  If  at  any  time  after  liie  beginning 
of  the  term  for  which  tliis  bond  is  written  the 
employer,  or  any  ofBcer  of  the  employer,  sus- 
pect, or  if  there  comes  to  the  notice  of  the  em- 
ployer, or  any  offlcer  of  the  employer,  any  act 
fact,  or  information  tending  to  indicate  that  the 
employe  is  or  may  be  unreliable,  deceitful,  dis- 
honest, or  unworUiy  of  confidence,  the  employ- 
er shiiU  Immediately  notify  the  company,  and, 
if  he  fail  or  neglect  so  to  do,  the  company  shall 
not  be  liable  for  any  act  of  the  employe  there- 
after committed,"  etc. 

Ogden  came  to  Deepwater,  the  scene  of  the 
transactions  resulting  in  this  litigation,  from 
another  part  of  the  state,  where,  in  his  youth, 
he  had  a  criminal  history  unknown  In  his 
new  location.  He  was  a  man  of  good  hab- 
its and  amiable  manners.  He  was  a  church 
member,  and  took  much  Interest  in  the  bet- 
terment of  conditions  materially  and  socially, 
and  had  been  elected  mayor  of  the  town. 
He  so  Impressed  himself  upon  the  community 
that  he  took  leading  position  In  Its  affairs 
with  general  consent,  approbation,  and  confi- 
dence. After  several  years'  residence  there. 
In  which  he  prospered  socially  and  Qnaucial- 
ly,  he  organized  the  plaintiff  bank  and  be- 
came its  president  In  thajt  position  he 
proved  too  weak  for  the  tempting  opportu- 
nities for  wrongdoing,  and  soon  began  the 
career  which  wrecked  the  bank  and  again 
made   him   an   Inmate   of   the   penitentiary. 

[1-3]  The  first  count  in  the  petition  Is 
based  upon  a  transaction  by  which  Ogden, 
acting  as  plaintiff's  president,  on  November 
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11,  1912,  obtained  a  credit  card  of  the  Peo- 
ple's National  Bank  of  Clinton,  a  correspond- 
ent of  plaintiff,  for  $1,498.80,  "for  the  use  of 
A.  J.  Tally."  The  People's  Bank  gave  the 
card  to  Ogden,  as  president  of  plalntiflF 
bank,  and  he  snrreptltloosly  erased  Tally's 
name  on  the  card  and  Inserted  his  own,  and 
tben  deposited  It  with  the  assistant  cashier 
of  the  plaintiff  bank,  and  appropriated  the 
proceeds  to  his  own  \ise.  Defendant  denies 
liability  on  two  grounds:  One,  that  plaintiff 
learned  of  Ogden's  bavlng  committed  a 
forgery  In  what  Is  called  the  O'Hare  note  and 
failed  to  notify  defendant  as  required  In  the 
first  and  fourth  conditions,  Just  quoted ;  and, 
second,  that  Ogden  was  not  acting  as  plain- 
tiff's agent  In  the  Tally  transaction. 

The  bond  as  originally  executed  took  effect 
the  31st  of  August,  1911,  to  continue  In  force 
for  one  year.  When  lb  expired  It  was  re- 
newed for  another  term,  expiring  In  August, 
1913.  The  following  Incident  came  to  the 
knowledge  of  plaintiff's  officers  In  October, 
1912:  Some  time  In  December,  1911,  Ogden 
forged  a  note  for  $1,800,  payable  to  plaintiff 
bank,  purporting  to  be  executed  by  George 
O'Uare.  He  negotiated  this  note  to  the  Low- 
ry  City  Bank,  indorsing  it  with  his  own 
name  as  president  of  plaintiff  bank,  and  al- 
so himself  signing  or  indorsing  the  name  of 
tbe  plaintiff's  cashier  thereon.  A  circum- 
stance not  connected  with  any  suspicion  of 
the  note  caused  the  Lowry  City  Bank  to  ask 
that  it  be  paid,  and  to  that  end  its  cashier 
spoke  to  plalntifTs  cashier  about  it  one  eve- 
nhig  while  the  latter  was  at  a  neighbor's 
bouse,  and  the  latter  denied  having  indorsed 
the  nota  It  was  then  shown  to  blm,  and  he 
looked  at  the  indorsement  only.  He  saw  Og- 
den had  indorsed  It  as  president  of  the  bank, 
and  that  his  indorsement  as  cashier  was  not 
his  signature,  but  was  in  Ogden's  handwrit- 
ing. He  then  handed  it  back  to  the  Lowry 
Bank's  cashier  saying  that  be  would  see  Og- 
den about  it  next  morning.  In  a  few  days 
Ogden  paid  the  note  to  the  Lowry  Bank,  and 
thus  It  became  a  closed  incident  so  far  as 
tliat  bank  was  concerned. 

It  afterwards  developed  that  O'Hare's 
name  as  maker  was  also  forged,  but  this  was 
not  known  at  the  time  we  are  referring  to. 
Plaintiff's  cashier,  baring  thus  become  ikw- 
fl«ssed  of  knowledge  of  Ogdoi  having  signed 
hla  name  to  tbe  Indorsement  without  author- 
ity, did  not  notify  defendant,  but  he  did 
speak  of  it  to  tbe  vice  president  and  to  one  of 
the  directors,  and  neither  of  these  notified  de- 
fendant Tbe  latter  therefore  insists  that  it 
Is  not  liable  on  the  Tally  transactlm  under 
that  part  of  the  fourth  condition  above  quot- 
ed, which  requires  notice  when  the  empldyer 
becomes  possessed  of  knowledge  of  "any  act, 
fact,  or  information  tending  to  Indicate  that 
tbe  employ^  is  or  may  be  unreliable,  deceit- 
fDl,  dishonest,  or  nnworthy  of  conlldence," 
tnd  It  asked,  and  the  trUa  court  refused,  an 


Instruction  to  that  effect.  The  court  took 
plaintiff's  view  that  Ogden's  act  In  signing  the 
cashier's  name  did  not  come  within  the  terms 
of  the  condition,  unless  It  was  a  forgery,  and 
that  there  was  room  for  the  conclusion  by 
plaintiff's  officers  that  Ogden  had  not  intend- 
ed to  commit  that  crime.  Adopting  this 
view,  tbe  court  made  a  Jury  question  of  it 
by  an  Instruction  to  the  effect  that  informa- 
tion these  officers  had  must  be  such  as  would 
lead  a  reasonably  prudent  person,  under  the 
same  or  similar  circumstances  and  surround- 
ings, to  believe  that  Ogden  was  unreliable, 
deceitful,  dishonest,  and  unworthy  of  confi- 
dence. 

Justification  for  this  view  is  said  to  be 
found  in  testimony  given  by  these  officers  and 
others  that  Ogden  was  thought  to  be  a  man 
of  high  character;  that  he  had  everybody's 
confidence;  that  he  was  a  man  of  great  ego- 
tism and  self-assertion,  who  made  himself 
the  head  and  front  of  every  transaction  with 
which  he  was  connected;  and  that  these  of- 
ficers attributed  the  act  of  signing  the  name 
of  the  cashier  of  a  bank  of  which  be  was 
president  boldly,  without  attempt  at  dis- 
guising handwriting,  to  such  characterlstia 
Besides,  the  cashier  of  plaintiff  bank,  as  we 
have  said,  had  no  knowledge  or  suspicion 
that  the  O'Hare  note  was  a  forgery.  He 
knew  that  Ogden  bad  sold  a  farm  to  O'Hare 
and  bad  taken  a  note  for  part  of  purchase 
money,  and  it  never  occurred  to  him  that  Og- 
den was  doing  anything  more  than  assuming 
a  right  as  president  of  the  bank  to  Indorse  It 
with  the  cashier's  name  along  with  his  own. 
He  knew  him  as  a  prosperous  man  living  in 
the  "finest  home"  In  the  town,  and  loaned 
him  $500  of  bis  own  money  the  Monday  fol- 
lowing this  information.  The  director  testi- 
fied that: 

"It  did  not  make  me  question  John  Ogden's 
honesty  a  bit.  •  •  •  I  Just  thought  he  did  it 
because  he  and  Grob  [tiie  cashier]  were  there 
together  in  tbe  bank,  and  that  he  could  sign 
his  name  to  it,  too." 

The  propriety  of  tbe  court's  action  on  those 
Instructions  is  tbe  question  for  decision.  It 
may  be  stated  at  the  outset  that  defendant's 
obligation  as  surety  Is  not  so  limited  and 
drcumscrlbed  with  protective  requirements 
as  that  of  an  ordinary  surety  who  acts  for 
accommodation  without  gain  to  himself.  Or- 
ganized companies  -  and  corporations  have 
now  taken  up  snretj'ship  as  a  business  which 
they  prosecute  throughout  the  country  for 
profit,  and  tlieir  engagements  are  considered 
more  In  the  nature  of  guaranty  insurers. 
These  contracts  are  made  out  by  thons^ves, 
and  their  terms,  whan  subject  to  two  mean- 
ings, are  construed  in  favor  of  the  party  to 
be  indemnified:  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  144,  18  Sup.  Ct.  652, 
42  Ia  Bd.  977 ;  Roark  v.  Trust  &  Deposit  Co., 
130  Mo.  App.  401,  110  S.  W.  1;  Boppart  v. 
Surety  Co.,  140  Mo.  App.  676, 126  S.  W.  768 ; 
Role  T.  Anderson,  160  Mo.  App.  347,  142  8. 
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W.  368;  People  r.  Bose,  174  m.  310,  51  N.  B. 
246,  44  L.  B.  A.  124. 

But,  as  said  by  this  court  in  an  opinion  by 
Judge  Johnson: 

"The  express  limits  placed  by  such  contracts 
on  the  obligation  of  the  surety  must  be  respect- 
ed, else  courts  will  be  making  contracts  for 
persons  which  they  did  not  make  •  •  •  for 
themBelves."  Moore  ▼.  Title  Guaranty  Co., 
161  Mo.  App.  256,  131  S,  W.  477. 

And  so  it  Is  said  by  the  Supreme  Ciourt  of 
the  United  States  that: 

"This  rule  cannot  be  availed  of  to  refine  away 
terms  of  a  contract  expressed  with  sufficient 
clearness  to  convey  the  plain  meaning  of  the 
tiarties,  and  embodying  reqairements  compliance 
with  which  is  made  the  condition  to  liability 
thereon."  Guarantee  Co.  v.  Mechanics'  Co., 
183  V.  S.  402,  419,  22  Sup.  Ct  124,  131,  46  L. 
Ed.  253. 

In  considering  this  phase  of  the  case  we 
are  not  overlooking  a  construction  of  the 
contract  which  we  think  should  be  given  to  It, 
viz.,  that  where  It  turns  out  there  was  guilt, 
the  surety  company  should  have  been  given 
an  opportunity  to  investigate  for  Itself,  and 
that  the  bank's  bona  fide  conclusion  that 
nothing  was  wrong  ought  not  to  bind  the 
company.  The  real  question  is:  Where,  in 
fact,  there  was  guilt,  has  anything  come  to 
the  knowledge  of  the  bank  In  regard  to  the 
employ4  which  can  reasonably  be  said  to 
require  Inquiry  or  Investigation?  But,  while 
this  Is  true.  It  is,  of  course,  not  every  act  of 
a  bank  officer  coming  to  the  knowledge  of 
the  bank  which  must  be  reported  to  the  sure- 
ty company.  The  act  must  be  of  such  char- 
acter as  to  Impress  a  business  man  of  or- 
dinary prudence  and  Judgment  that  it  should 
be  looked  into  to  see  if  it  fell  within  the 
terms  of  the  condition  above  quoted.  If  the 
act  be  such,  the  circumstances  considered, 
that  all  reasonably  prudent  men  of  ordinary 
Judgment  would  have  but  one  opinion  of  it, 
that  is,  to  bring  it  to  this  case,  would  consider 
that  It  indicated  that  Ogden  was  either  "un- 
reliable, deceitful,  dishonest,  or  unworthy  of 
confidence,"  then  it  would  become  the  duty  of 
the  court,  in  the  absence  of  notice,  to  peremp- 
torily declare  to  the  Jury  the  defendant  was 
not  liable.  But,  if  the  circumstances  are 
such  that  an  act  which  ordinarily  might  be 
bad  appears  to  be  so  clearly  innocent  that 
men  of  ordinary  prudence  and  Judgment 
would  think  it  did  not  even  require  investiga- 
tion, the  Jury  should  be  so  instructed.  We 
think  this  view  is  supported  by  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  146,  147, 
18  Sup.  Gt  652,  42  Ia  Ed.  977. 

(4]  We  think  the  claim  that  Ogden  was  not 
acting  as  agent  for  plaintiff  in  tills  TaUy 
transacticm  is  not  sustained  by  the  record. 
The  facts  are  that  Tally  was  a  customer  of 
plaintiff  bank  and  desired  a  loan  of  $1,500, 
and  plaintiff  bank  did  not  feel  able,  at  the 
time,  to  accommodate  him,  but  Ogden,  as  its 
president,  went  with  TaUy  to  the  People's 
National  Bank  at  Clinton,  introduced  him, 
explained  the  situation,  and   recommended 


that  the  latter  bank  make  the  loan,  whicli 
was  to  be  secured  by  chattel  mortgage  oa 
some  cattle.  The  bank  agreed  to  make  tba 
loan  in  the  foUowlng  way:  A  dhattel  mort- 
gage was  executed  (whldi,  however,  turned 
out  to  be  Invalid),  and  it  made  out  a  credit 
card  to  Tally  for  the  amount  reading,  "We 
credit  $1,498.80  for  use  of  A.  J.  Tally,"  and 
addressed  it  by  Indorsonoit  to  the  plaintUf 
bank,  and  delivered  it  to  Ogden,  with  tbe 
agreement  that  the  plaintiff  bank  should  not 
pay  out  the  money  to  TaUy  until  one  of  Its 
officers  "could  come  down  and  examine  tbe 
chattel  security."  Every  Just  inference  and 
fair  Intendment  disclosed  in  the  record  shows 
that  the  Clinton  bank  was  dealing  with  Og- 
den as  president  of  plaintiff  bank.  He  re- 
ceived the  credit  card  and  substituted  bis 
own  for  Tally's  name  and  placed  It  to  his 
credit  in  the  plaintiff  bank,  afterwards  as- 
Ing  the  proceeds. 

[(]  As  we  stated  at  the  outset,  it  appears 
that  Ogden,  when  a  "boy,"  had  lived  in  a 
distant  part  of  the  state,  and  that  he  had 
been  convicted,  with  some  others,  of  stealing 
a  set  of  harness  from  a  bam,  and  sentenced 
to  the  penitentiary.  This  was  some  12  or 
16  years  before  his  coming  to  Deepwater. 
Two  years  before  the  organization  of  the 
plaintiff  bank,  and  in  the  midst  of  a  political 
campaign,  rumors  prevailed  that  he  had  been 
in  the  penitentiary.  Among  others  who  heard 
these  rumors  were  several  citizens  who  after- 
wards became  directors  of  plaintiff  bank. 
Upon  this  defendant  Insists  that  plaintiff 
violated  both  the  foregoing  conditions  of 
the  bond.  Defendant's  agent  who  took  the 
application  for  the  bond  now  In  contest  also 
heard  these  rumors.  But,  whatever  Influence 
the  latter's  knowledge  may  have  on  defend- 
ant's right,  we  do  not  think  the  foregoing 
conditions  cover  or  apply  to  the  point  In 
question.  The  first  Is  that  if  plaintiff  knew 
that  Ogden  had  "at  any  former  period  been 
a  defaulter."  Information  that  one  had  serv- 
ed a  term  In  the  penitentiary  for  stealing  a 
set  of  harness  Is  not  information  that  he  is 
a  "defaulter."  One  may  be  a  bad  man  and 
have  forfeited  public  confidence  in  many 
ways,  and  yet  not  be  a  defaulter.  This 
bond,  being  a  contract  with  a  bank  assur- 
ing the  fidelity  of  one  of  its  principal  officers, 
makes  clear  that  the  word  "defaulter"  Is 
used  in  reference  to  the  wrongful  misuse  or 
misapplication  of  money  with  which  the  offi- 
cer has  been  Intrusted.  "It  describes  one 
whose  peculations  have  brought  him  within 
the  cognizance  of  the  law."  2  Words  and 
Phrases,  1930 ;  State  T.  Kountz,  12  Ma  App. 
511.  In  the  sense  here  used,  tlie  word  does 
not  mean  an  act  which  may  be  merely  a  "de- 
fault," or  "fault,"  or  "off«iBe,"  even  though 
tbe  offense  may  be  a  felony,  as,  for  instance, 
arson  or  rape. 

[8]  Nor  do  the  provisions  of  the  fourth 
condition  relate  to  knowledge  of  Ogden's  past 
criminal  history.    It.  reads,  "If  at  any  time 
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after  the  begimdng  of  the  term  for  whlcta 
this  bond  Is  written"  the  plaintiff  l>ank  sns- 
pects,  or  notice  comes  to  It,  of  bis  being  dis- 
bonest,  etc.  This,  as  it  states,  refers  to  in- 
formation wlilch  plalntifF  may  receive  after 
tbe  period  the  bond  takes  effect  So  we  cen- 
dnde  tliat  no  ground  exists  for  interference 
with  the  conrt's  action  as  it  affects  the  Tally 
transaction  declared  on  in  the  first  count 

[7]  The  second  connt  In  plaintiff's  petition 
te  based  upon  Ogden  having  wrongfully  ab^ 
stracted  from  the  plaintiff  bank  stock  which 
be  held  In  it  and  which  he  had  pledged  to 
plaintiff  as  security  for  money  which  he 
bad  theretofore  borrowed  of  it  The  Judg- 
ment for  plaintiff  on  this  count  was  in  the 
sum  of  $2,112.  An  examination  of  the  rec- 
ord shows  abundant  evidence  to  sustain  the 
judgment  We  think  there  is  no  substantial 
merit  In  defendant's  claim  that  this  stock 
was  not,  in  fact  pledged  and  possession  de- 
livered to  the  bank.  It  was  in  a  stock  book, 
not  in  Ogden's  possession,  but  placed  in  pos- 
session and  control  of  the  cashier  in  pledge 
as  security  for  money  then  due  the  plaintiff, 
In  whose  possession  it  was  to  remain  until 
the  Indebtedness  was  paid.  The  cashier  k^t 
it  In  the  vault  and  it  seems  clear  that  there 
was  sufficient  evidence  to  Justify  a  finding 
of  a  pledge  to  the  bank  with  possession  in 
the  cashier.  The  question  was  duly  submit- 
ted to  the  Jury  by  an  instruction  for  plain- 
tiff, and  defendant  did  not  ask  any  on  that 
BDbJect 

[I]  Bat  It  is  said  the  statute  (section  1086, 
B.  8.  1909)  disables  a  bank  from  taking  Its 


own  stock  as  security  for  a  loan.  The  stat- 
ute does  forbid  taking  such  security  for  a 
loan  contemporaneously  made,  but  it  per- 
mits such  security  "to  iwevent  loss  upon  a 
debt  previously  contracted  in  good  faith." 

[>]  It  appears  from  the  record  that  tbe 
state  bank  examiner  closed  the  plaintiff  bank, 
and  that  he  demanded,  as  a  prerequisite  to 
its  reopening  for  business,  that  certain  as- 
sets or  claims  owing  to  it  (including  Ogden's 
indebtedness)  "be  eliminated  from  the  assets" 
and  cash  substituted.  To  this  end  there  was 
a  meeting  of  the  directors,  and  they  "took 
up"  that  Indebtedness,  but  with  the  express 
understanding,  stated  oa  the  minutes,  that 
any  money  recovered  by  the  bank  on  the  bond 
in  suit  "shal  be  turned  over  to  these  direc- 
tors to  reimburse  themselves  for  this  ad- 
vancement" Other  parts  of  the  minutes  of 
the  meeting  recognize  that  the  bank  was  to 
prosecute  tbe  bond.  In  these  drcumstances 
defendant's  point  that  plaintifTs  claim  against 
Ogden  was  paid  and  its  right  of  action  on 
the  bond  was  destroyed  is  not  well  made. 
Exactly  the  contrary  is  shown  to  have  been 
intended  by  the  parties.  We  may  add  that 
no  defense  of  this  nature  was  pleaded. 

There  were  some  minor  points  made  which 
we  think  should  not  affect  the  Judgment 
Our  conclusion  on  the  principal  matter  in- 
volved in  the  oral  and  written  arguments 
being  that  it  presented  a  Jury  question  and 
It  having  been  duly  submitted,  it  Is  our  duty 
to  accept  the  verdict  as  condnding  the  ques- 
tions of  fact 

The  Judgment  Is  aflElrmed.    All  concur. 
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OliOUD  ZINC  CO.   OF   ARKANSAS 

et  «L    (No.  113.) 

(Supreme  Court  of  ArkanaaB.    Jan.  17,  1916.) 

1.  Chattei,    Mobtoages    9=»27&— Beleabb— ■ 

VaUDITT— EVIDBNCB. 

In  a  proceedinK  to  enforce  a  deed  of  trust 
on  real  and  personal  property  given  plaintiff 
after  a  deed  of  trust  which  was  a  prior  lien  on 
the  personalty  bad  been  released,  evidence  held 
to  show  that  the  deed  of  trust  bavintr  priority 
wasi  for  the  benefit  only  of  the  beneficiary  nam- 
ed, and  not  for  the  general  creditors  of  the 
mortgagor,  so  the  release  was  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  567;    Dec.  Dig.  «=>278.] 

2.  Chattel   Mobtgaoes   «=»13S— Validity— 
Bona  Fides  of  Holdeb. 

An  Arkansas  corporation,  which  was  in- 
debted to  plaintiffs,  transferred  its  property  to 
a  Delaware  corporation ;  that  corporation  agree- 
ing to  assume  payment  of  the  debts.  The  hold- 
er of  a  deed  of  trust  on  the  corporate  property, 
including  its  personalty,  surrendered  his  deed 
of  trust  which  was  a  prior  lien  on  tbe  personal- 
ty, so  that  the  Delaware  corporation  could  exe- 
cute a  trust  deed  in  favor  of  plaintiffs.  Held 
that,  as  tbe  holder  was  entitled  to  release  his 
trust  deed,  the  trust  deed  to  plaintiffs  was  valid 
as  to  the  personal  property  against  general  cred- 
itors of  tne  corporation,  regardless  of  whether 
plaintiffs  were  innocent  holders  for  value. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |§  228-236;    Dec.  Dig.  «=» 

Appeal  from  Marlon  Chancery  Court;  T. 
H.  Humphries,  Chancellor. 

Action  by  the  Bed  Cloud  Mining  Company  of 
Bush,  Arkansas,  against  the  Bed  Cloud  Zinc 
Company  of  Arkansas  and  others,  consolidat- 
ed with  an  action  by  tbe  Mcintosh  Mining 
Company  and  others  against  the  Bed  Cloud 
Zinc  Company  of  Arkansas  and  others. 
From  a  decree  for  plaintiffs  In  the  original 
action,  platntiCFs  In  the  second  action  ap- 
peal   Affirmed. 

The  Issues,  and  such  of  the  facts  as  are 
undisputed,  are  correctly  stated  by  counsel 
for  appellees  substantially  as  follows:  On 
the  3d  of  August,  1909,  the  Bed  Cloud  Mining 
Company  of  Rush,  Ark.,  conveyed  certain 
mining  lands  situated  In  Marlon  county  by 
warranty  deed  to  Paul  A.  J.  Koehler  and 
IKvight  O.  Wheeler  for  a  consideration  of 
$75,000.  $5,000  was  paid  bi  cash,  and  Koehl- 
er and  Wheeler  executed  their  notes  for  the 
balance  and  a  mortgage  on  the  lands  to  se- 
cure the  same.  Koehler  and  Wheeler,  on 
the  10th  of  August,  1909,  conveyed  the  same 
lands  to  tbe  Red  Cloud  Zinc  Company  of 
Arkansas,  which  company  assumed  the  in- 
debtedness of  Koehler  and  Wheeler  to  the 
Bed  Cloud  Mining  Company  of  Rush,  Ark. 
On  tbe  4th  day  of  January,  1911,  the  Red 
Cloud  Zinc  Company  of  Arkansas  executed 
to  Sam  W.  Williams,  as  trustee  for  Martin 
W.  Littleton,  a  mortgage  upon  the  above 
lands,  and  also  upon  certain  personal  prop- 
erty, consisting  of  mill  machinery,  etc.,  to 
secure  a  purported  Indebtedness  of  the  com- 


pany to  Littleton  of  $25,000.  This  mortgage 
was  a  first  mortgage  on  the  personal  prop- 
erty named  therein,  owned  by  the  Bed  Cloud 
Zinc  Company  of  Arkansas,  but  was  subject 
to  the  prior  mortgage  on  the  land  given  by 
Koehler  and  Wheeler  to  the  Bed  Cloud  Min- 
ing Company  of  Bush,  Ark.  On  tbe  16th  of 
June,  1911,  the  Bed  Cloud  Zinc  Company  of 
Arkansas  sold  its  property,  real  and  per- 
sonal, to  the  Bed  Cloud  Zinc  Company  of 
Delaware,  and  as  a  part  of  tbe  considera- 
tion the  latter  company  assumed  the  indebt- 
edness due  to  the  Bed  Cloud  Mining  Com- 
pany of  Bush,  Ark.  In  January,  1912,  tbe 
notes  of  Koehler  and  Wbeeler  for  tbe  orig- 
inal purchase  money  were  past  due,  and 
payment  was  demanded.  The  Red  Cloud 
Zinc  Company  of  Delaware,  which  had  as- 
sumed this  indebtedness,  and  Martin  W.  Lit- 
tleton, who  was  one  of  tbe  principal  stock- 
holders and  owners  of  that  company,  desir- 
ing to  secure  an  extension  of  time  In  which 
to  pay  the  indebtedness,  proposed  that  if  the 
Bed  Cloud  Mining  Company  of  Bush,  Ark., 
would  accept  a  partial  payment  of  $8,000, 
the  Bed  Cloud  Zinc  Company  of  Delaware 
would  execute  its  note  for  the  balance  in 
lieu  of  the  notes  of  Koehler  and  Wbeeler  and 
would  cause  the  mortgage  upon  the  personal 
property  executed  to  Sam  W.  Williams,  trus- 
tee for  Martin  W.  Littleton,  to  be  released, 
and  would  execute  a  new  mortgage  to  the 
Bed  Cloud  Mining  Company  'of  Bush,  Ark., 
upon  the  lands  and  personal  property,  so  that 
that  company  would  have  a  first  mortgage 
upon  the  personal,  as  well  as  the  real,  proii- 
erty.  The  proposition  as  made  was  accept- 
ed by  the  Bed  Cloud  Mining  Company  of 
Rush,  Ark.,  and  the  payment  was  made  and 
the  mortgage  executed  according  to  the 
agreement. 

The  mortgage  to  Williams,  trustee  for  Lit- 
tleton, was  released,  and  new  notes  and 
mortgage  were  executed  .to  the  Bed  Cloud 
Mining  Company  of  Bush,  Ark.,  and  Chas. 
M.  Green,  trustee.  One  note  was  for  $6,000, 
due  July  1,  1912,  and  there  were  four  other 
notes  for  $14,791.33  each,  dated  January  12, 

1912,  due  respectively  one,  two,  and  three 
years  after  date,  bearing  interest  at  the  rate 
of  5  per  cent,  per  aimum.  Bach  of  these 
notes  contained  a  provision  that  failure  to 
pay  the  same  when  due  would  mature  the 
entire  indebtedness.     On  the  13th  of  April, 

1913,  default  having  been  made  in  tbe  i>ay- 
ment  of  the  notes  then  past  due,  suit  was  in- 
stituted In  the  Marion  chancery  court  by  the 
Bed  Cloud  Mining  Company  of  Bush,  Ark., 
and  Chas.  M.  Green,  as  trustee,  to  foredose 
tbe  mortgage  given  to  secure  the  indet>ted- 
ness.  On  the  30th  of  April.  1913,  the  Mc- 
intosh Mining  Company  and  H.  H.  Gallup, 
claiming  to  be  general  creditors  of  the  Bed 
Cloud  Zinc  Company  of  Arkansas,  instituted 
suit  in  the  Marlon  chancery  court  against 
the  Bed  Cloud  Zinc  Company  of  Arkansas, 


4s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  OigesU-^nd  Indezaa 
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tbe  Bed  Gloud  Zinc  Company  of  Delaware, 
tbe  Red  Cloud  Mining  Company  of  Rush, 
Ark.,  and  Ctaas.  M.  Oreen,  Its  trustee,  Chas. 
Le  Vasseur,  Sam  Williams,  Individually  and 
as  trustee  for  Martin  W.  Littleton,  the 
Bank  of  Yellvllle,  Walter  Layton,  and  the 
Dupont  Powder  Company,  whereby  they 
sought  Judgment  for  the  Indebtedness  alleg- 
ed to  be  dne  them,  and  set  up  that  the  mort- 
gage executed  by  the  Red  Cloud  Zinc  Com- 
pany of  Arkansas  to  Sam  W.  Williams,  as 
trustee  for  Martin  W.  Littleton,  was  for  the 
purpose  of  obtaining  money  with  which  to 
pay  the  general .  creditors  o^  said  Zinc  Com- 
pany, and  that  Littleton  was  trustee  for  the 
general  creditors,  and  alleged  that  Littleton 
had  no  right  to  release  this  mortgage,  and 
prayed  that  the  mortgage  executed  to  Sam 
Williams,  as  trustee  for  Littleton,  on  the 
4th  of  January,  1911,  be  revived  and  foreclos- 
ed npon  the  personal  property. 

On  the  27th  of  October,  1913,  the  Red 
Cloud  Mining  Company  of  Rush,  Ark.,  and 
Chas.  M.  Green,  its  trustee,  answered  tbe 
complaint  of  tbe  Mcintosh  Mining  Company 
and  Howard  H.  Gallup,  in  which  they  denied 
that  the  mortgage  executed  by  the  Red  Cloud 
Zinc  Company  of  Arkansas,  on  the  4th  of 
January,  1911,  to  Williams  as  trustee  for 
Martin  W.  Littleton,  was  executed  for  the 
purpose  of  securing  any  claim  or  claims  of 
general  creditors,  but  set  up  that  the  same 
was  executed  for  the  purpose  of  aecorlng  the 
individual  indebtedness  of  the  mortgagor 
company  to  Martin  W.  Littleton.  They  fur- 
ther alleged  that,  if  tbe  mortgage  referred 
to  in  the  complaint  was  executed  for  the 
purpose  of  securing  general  creditors,  such 
fact  did  not  appear  upon  the  face  of  the 
mortgage ;  that  the  Red  Cloud  Mining  Com- 
pany  of  Rush,  Ark.,  and  Green,  trustee,  had 
no  notice  of  such  facts,  and  that,  the  mort- 
gage having  been  released  by  Littleton  and 
Williams,  his  trustee,  plaintiffs  had  no  claims 
or  right  in  connection  with  the  personal 
property  mentioned  In  their  complaint  supe- 
rior to  the  rights  of  the  Red  Cloud  Mining 
Company  of  Rush,  Ark.,  and  that,  if  plain- 
tiffs had  any  rights,  they  were  inferior  and 
subject  to  the  rights  and  liens  of  the  Red 
Cloud  Mining  Company  of  Rush,  Ark.,  and 
Chas.  M.  Green,  trustee ;  that,  long  prior  to 
the  filing  of  the  complaint  by  the  Mcintosh 
Mining  Company  and  Gallup,  satisfaction  of 
tbe  mortgage  had  been  duly  entered  on  the 
records  in  Marion  county  for  the  purpose  of 
enabling  the  Red  Cloud  Zinc  Company  of 
Delaware  to  execute  to  tbe  Red  Cloud  Min- 
ing Company  of  Rush,  Ark.,  and  to  Chas. 
M.  Oreen,  trustee,  Its  first  mortgage  upon 
both  the  personal  property,  mill,  and  ma- 
chinery, as  well  as  tbe  land  mentioned  in 
plaintiff's  complaint,  all  of  which,  the  de- 
fendants alleged,  was  at  the  time  well  known 
tu  the  plaintiffs,  their  agents  and  attorneys, 
and  acquiesced  in  by  them. 

"me  two  salts  were  consolidated.     Tbe 


cause  was  submitted  upon  tbe  pleadings,  and 
depositions  of  witnesses,  and  exhibits  and 
documentary  evidence  made  exhibits,  togeth- 
er with  certain  admissions  and  stipulations ; 
and  the  court  made  findings  in  accordance 
with  tbe  undisputed  facts  above  set  fortb, 
to  which  no  objections  are  urged  on  this  ap- 
peal. And  further  found  that  the  mortgage 
of  January,  12,  1912,  executed  by  the  Red 
Cloud  Zinc  Company  of  Delaware,  to  Chas. 
M.  Green,  trustee,  and  tlie  Red  Cloud  Mining 
Company  of  Rush,  Ark.,  was  a  first  lien  up- 
on all  real  estate  and  personal  property 
therein  mentioned,  and  that,  as  between  Chas. 
M.  Green,  trustee,  and  the  Red  Cloud  Min- 
ing Company  of  Rush,  Ark.,  and  the  Mc- 
intosh Mining  Company  and  II.  H.  Gallup 
with  reference  to  the  personal  property  In- 
volved, In  favor  of  Green,  trustee,  and  the 
Red  Cloud  Mining  Company  of  Rush,  Ark. 
Tbe  court  further  found  that  the  Mcintosh 
Mining  Company  and  H.  H.  Gallnp  were 
estopped  from  asserting  any  claim  upon  said 
personal  property  superior  to  the  claims  of 
Oreen  and  tbe  Red  CAoud  Mining  Company 
of  Rush,  Ark.  The  court  found  that  tbe 
Red  Cloud  Zinc  Company  of  Arkansas,  and 
the  Red  Cloud  Zinc  Company  of  Delaware, 
were  indebted  to  tbe  Mcintosh  Mining  Com- 
pany in  the  sum  of  $1,156.82  and  to  H.  H. 
Gallup  In  the  sum  of  $915,  and  declared  the 
said  sums  a  lien  upon  the  property  second  and 
inferior  to  the  lien  of  Chas.  M.  Green,  trustee^ 
and  tbe  Red  Cloud  Mining  Company  of  Rusb. 
Ark.  The  court  also  found  that  the  Mcin- 
tosh Mining  Company  and  H.  H.  Gallup,  as 
weU  as  the  other  general  creditors  of  the 
said  Red  Cloud  Zinc  Company  of  Arkansas, 
and  the  Red  Cloud  Zinc  Company  of  Dela- 
ware, were  entitled  to  participate  with  Mar- 
tin W.  Littleton  in  tbe  mortgage  executed  to 
Martin  W.  UtUeton  and  Sam  W.  Williams, 
trustee.  The  court  rendered  a  decree,  among 
other  things  foreclosing  the  mortgage  on  the 
personal  property  In  favor  of  Chas.  M.  Green, 
trustee,  and  the  Red  Cloud  Mining  Company 
of  Rusb,  Ark. 
The  record  recites  tbe  following: 
"To  the  refusal  of  the  court  to  hold  that  the 
claims  of  the  Mcintosh  Mming  Company  and 
H.  H.  Gallup  are  superior  and  prior  to  the 
claims  of  Chas.  M,  Green,  trustee,  and  tbe  Red 
Cloud  Mining  Company  of  Rush,  Ark,,  tbe  Mc- 
intosh Mining  Company  at  the  time  objected 
and  excepted,  had  their  exceptions  noted  of 
record,  and  prayed  an  appeal  to  the  Supreme 
Court,  which  is  granted." 
Other  facts  will  be  stated  In  tbe  opinion. 

Walker  &  Walker,  of  Fayetteville,  for  ap- 
pellants.   Ailyn  Smith,  of  Cotter,  for  appel- 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  First  The  first  and  principal  question  to 
be  determined  is  whether  or  not  tbe  mort- 
gage of  January  4,  1911,  executed  by  the 
Red  Cloud  Zinc  Company  of  Arkansas,  to 
Sam  W.  Williams,  as  trustee  for  Martin  W. 
Littleton,  to  secure  tbe  stun  of  $26,000,  was 
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execated  for  tbe  purpose  of  enabling  Lit- 
tleton to  raise  a  fnnd  of  $25,000  for  tbe  ben- 
efit of  the  general  creditors  of  tbe  Red  Cloud 
Zinc  CJompany  of  Arkansas,  or  whether  it 
was  for  the  purpose  of  Indemnifying  Uttle- 
ton  Indlyldually  against  any  loss  that  be 
might  sustain  on  account  of  a  loan  he  bad 
been  instrumental  in  procuring  for  the  Red 
Cloud  Zinc  Company  of  Arkansas,  and  which 
he  had  personally  guaranteed.  This  was  an 
Issue  of  fact. 

Witness  WiUlama,  who  drew  tbe  mortgage 
of  January  4,  1911,  testified  concerning  it 
substantially  as  follows:  Jesse  M.  Littleton 
and  Capt  Charles  Le  Vasseur  were  present 
and  gave  witness  the  Information  from  which 
to  draft  the  mortgage.  Littleton  stated  to 
him  the  purpose  for  which  the  mortgage  was 
drawn  in  the  presence  of  Lie  Vasseur.  Wit- 
ness did  not  know  anything  about  that  mort- 
gage having  been  Intended  for  the  purpose 
of  securing  any  person  other  than  Littleton. 
Tbe  first  that  witness  heard  of  such  a  pur- 
pose "was  a  short  time  before  Mr.  Allyn 
Smith  filed  this  suit,  in  wMch  be  claimed  it." 

Jesse  M.  Littleton  testified  on  this  issue 
as  follows: 

"On  the  4th  day  of  January,  1911,  I  was  pres- 
ident of  the  Red  Cloud  Zinc  Company  of  Arkan- 
sas, and  director  in  said  company,  and  owned 
the  majority  of  the  stock  in  said  company.  On 
■aid  date  the  Red  Cloud  Zinc  Company  of  Ar- 
kansas did  execute  to  8am  Williams,  trustee, 
for  the  benefit  of  Martin  W.  Littleton,  a  mort- 
gage on  Its  real  and  personal  property  in  >  Ar- 
kansas, and  my  means  of  knowing  that  said 
mortgage  was  executed  is  that  I  was  present  at 
the  stockholders'  and  directors'  meetings  au- 
thorizing the  execution  of  the  note  and  mort- 
gage, and  as  president  of  the  company  I  execut- 
ed it  for  the  company.  The  purpose  of  the  exe- 
cution of  the  morteage  was  to  secure  payment 
to  Martin  W.  Littleton  of  the  sum  of  $25,000, 
he  having  advanced  to  the  company,  through 
me,  $15,000,  and  I  having  borrowed  and  paid  in 
to  the  company  $10,000.  It  was  to  secure  the 
two  amounts." 

After  explaining  that  his  brother  had  fur- 
nished to  the  company  of  which  witness  was 
president  the  snm  of  $15,000,  and  that  be 
himself  bad  advanced  the  company  tbe  sum 
of  $10,000,  he  then  reiterates: 

"It  (the  mortgage)  was  executed  for  the  pur- 
pose of  securing  him  (Martin  W.  Littleton)  for 
the  sum  that  had  already  been  advanced  and 
which  every  officer  of  the  company  knew  had 
been  advanced  in  cash,  and  there  was  no  thought 
of  the  general  creditors  being  protected  under 
the  mortgage  at  that  time,  and  there  was  no 
hint  of  it  and  no  intention  of  it." 

Martin  W.  Littleton  testified  concerning 
this  as  follows: 

"I  procured  for  the  Red  Cloud  Zinc  Company 
of  Arkansas  a  loan  of  $15,000  from  the  'Trust 
Company  of  America,  the  paj'inent  of  which  ob- 
ligation I  guaranteed,  and  this  mortgage  was 
executed  to  secure  me  against  loss  on  account 
of  my  guaranteeing  said  loan." 

On  behalf  of  the  appellants,  Charles  Le 
Vasseur  testified  concerning  this  issue  sub- 
stantially as  follows:  He  was  a  stockholder 
and  secretary  of  the  Red  Cloud  Zinc  Compa- 
ny of  Arkansas.   Aa  tbe  Red  Cloud  Zinc  Com- 


pany of  Arkansas,  at  the  beginning  of  1911, 
was  Indebted  to  its  general  creditors  in  ex- 
cess of  $25,000,  to  protect  its  general  cred- 
itors it  executed  to  Martin  W.  Littleton,  for 
no  other  consideration,  a  mortgage  for  tbe 
sum  of  $25,000.  At  the  time  of  the  execution 
of  the  mortgage,  tbe  Red  Cloud  Zinc  Com- 
pany of  Arkansas  did  not  owe  Martin  W.  lit- 
tleton  anything.  Tbe  amount  due  its  gen- 
eral creditors  was  a  large  amount.  It  was 
understood  that  tbe  object  of  tbe  $25,000 
trust  deed  to  Martin  W.  Uttleton  was  to 
raise  money  to  pay  the  general  creditors  oC 
the  Red  Cloud  Zinc  Company  of  Arkansas. 
Martin  W.  Littleton  did  not  pay  any  money 
to  the  Red  Cloud  Zinc  Company  of  Arkansas 
at  the  time  of  the  execution  of  tbe  trust 
deed  to  him  on  January  4,  1911. 
George  De  Burgben  testified  that: 
"At  the  time  of  the  execution  of  tbe  trust 
deed  of  January  4,  1911,  for  $25,000,  the  Red 
Cloud  Zinc  Company  of  Arkansas  was  not  in- 
debted to  Martin  W.  Lattleton  in  any  amount" 

Witness  was  present  at  a  general  meeting 
of  tbe  stockholders,  and  It  was  understood 
and  agreed  at  the  time  of  the  execution  of 
this  $25,000  mortgage  of  January  4,  1911, 
that  if  Martin  W.  Littleton  failed  to  raise 
money  thereon  he  was  to  bold  said  trust 
deed  for  tbe  benefit  of  and  to  secure  the  gen- 
eral creditors  of  the  Red  Cloud  Zinc  Compa- 
ny of  Arkansas.  Martin  W.  Littleton  did 
not  pay  one  cent  to  tbe  Red  Cloud  Zinc  Oom- 
pany  of  Arkansas,  at  tbe  time  of  tbe  execu- 
tion of  the  $25,000  trust  deed  to  Mm. 

It  will  thus  be  seen  that  there  was  a  sharp 
conflict  in  the  evidence  on  the  issue  as  to 
whether  or  not  the  deed  of  trust  of  January 
4,  1911,  was  executed  for  tbe  benefit  of  gen- 
eral creditors  of  the  Red  Cloud  Zinc  Com- 
pany of  Arkansas,  or  whether  it  was  execut- 
ed for  the  purpose  of  securing  Martin  W. 
Littleton  individually  from  loss  on  account 
of  a  loan  which  he  had  obtained  for  that 
company  and  for  which  he  bad  become  per- 
sonally liable.  The  deed  of  trust  or  mort- 
gage itself  shows  on  its  face  that  it  was  ex- 
ecuted to  iSam  W.  Williams  as  trustee  for 
Martin  W.  Littleton.  The  testimony  of  the 
draftsman  of  the  instrument  shows  that  such 
was  Its  purpose,  and  the  testimony  of  Jesse 
M.  Littleton,  who  was  representing  his  broth- 
er, Martin  W.,  and  Martin  W.  himself,  was 
to  the  same  effect  While  tbe  testimony  of 
Le  Vasseur  and  De  Burgben  tended  to  show 
to  the  contrary,  the  preponderance  of  the  ev- 
idence clearly  shows  that  the  instrument  was 
what  it  purports  to  be,  to  wit,  a  deed  of  trust 
to  Sam  W.  Williams,  in  favor  of  Martin  W. 
Littleton. 

[2]  2.  Tbe  next  question  la  whether  or  not 
the  mortgage  executed  by  tbe  Red  Cloud  Zinc 
Company  of  Delaware,  on  tbe  12tta  day  of 
January,  1912,  to  Charles  M.  Green,  trustee, 
and  the  Red  Cloud  Mining  Company  of  Rush, 
Ark.,  of  the  personal  property  mentioned 
therein,  and  in  controversy  here,  gave  to  the 
Red  Cloud  Mining  Company  of  Bush.  Aric, 
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and  Charles  M.  Oreen,  trostee,  a  first  lien  on 
sach  property. 

It  appears  that  on  the  16th  day  of  June, 
1911,  the  -Red  Cloud  Zinc  Company  of  Ar- 
kansas sold  Its  property.  Including  the  per- 
soxial  property  In  controversy,  to  the  Red 
Cloud  Zinc  Company  of  Delaware  (herein- 
after called  the  JOelaware  Company) ,  and  as 
a  part  of  the  consideration  of  that  sale  the 
Delaware  Company  assumed  and  agreed  to 
pay  the  indebtedness  due  to  the  Red  Cloud 
Mining  Company  of  Rush,  Ark.  The  mort- 
gage of  January  12,  1912,  was  executed  In 
pursuance  of  an  agreement  between  the  Red 
Cloud  Mining  Company  of  Rush,  Ark.  (here- 
inafter called  the  Rush  Company),  and  the 
Delaware  Company,  and  Martin  W.  Little- 
ton, who  was  one  of  the  principal  stockhold- 
ers in  the  latter  company.  The  indebtedness 
due  the  Rush  Company  which  the  Delaware 
Company  had  assumed  was  long  past  due, 
and,  in  order  to  procure  an  extension  of  time 
of  payment,  an  agreement  was  entered  into 
by  the  Delaware  Company  and  Martin  W. 
Littleton,  on  the  one  hand,  and  the  Rush 
Company,  on  the  other,  to  the  effect  that  the 
Delaware  Company  would  pay  to  the  Rush 
Company  the  sum  of  $8,000  upon  the  Indebt- 
edness dae,  and  that  the  Delaware  Company 
would  execute  its  notes  for  the  balance  dne 
In  lieu  of  the  notes  of  one  Koehler  and  one 
TPJieeler,  evidencing  the  original  indebtedness 
to  the  Rush  Company,  and  as  a  further  con- 
sideration for  this  extension  of  the  time  of 
payment  that  the  deed  of  tmst  executed  to 
Sam  Williams,  trustee  for  the  benefit  of  Maf- 
tln  W.  Littleton,  on  January  4,  1911,  should 
be  released,  and  the  personal  pr(«)erty  In- 
dnded  therein  should  be  embraced  in  the  new 
mortgage  to  be  executed  by  the  Delaware 
Company  to  the  Rush  Company.  This  ar- 
rangement was  carried  out  on  the  part  of 
the  Rush  Company  by  its  surrendering  the 
notes  of  Koehler  and  Wheeler  and  accepting 
the  $8,000  cash  paid  and  the  notes  and  mort- 
gage of  the  Delaware  Company,  and  on  the 
part  of  the  latter  company  by  the  execution 
of  the  notes  and  mortgage  to  the  Rush  Com- 
pany, and  oh  the  part  of  Littleton  by  releas- 
ing the  deed  of  trust  given  for  his  benefit. 

Since  the  deed  of  trust  of  January  4,  1911, 
as  we  have  found,  was  executed  for  the  ben- 
efit of  Martin  W.  LltUeton  Individually,  and 
not  to  him  as  trustee  for  the  benefit  of  the 
general  creditors  of  the  Red  Cloud  Zinc  Com- 
pany of  Arkansas,  It  follows  as  a  necessary 
corollary  to  such  finding  that  Littleton  was 
tbe  owner  of  this  deed  of  trust  and  had  the 
right  to  do  with  it  as  he  pleased.  The  gen- 
eral creditors  of  the  Red  Cloud  Zinc  Compa- 
ny of  Arkansas,  among  whom  were  the  ap- 
pellants, had  no  rights  in  that  deed  of  trust, 
and  hence  they  had  no  right  to  object  to  tbe 
release  of  such  deed  of  trust  by  Martin  W. 
Littleton.  The  agreement  which  he  and  tbe 
Delaware  Company  entered  into  with  the 
Bosh  Company  was  one  which  they  had  a 


right  to  make,  and  gave  to  the  Rusb  Compa- 
ny a  first  lien  on  tbe  personal  property  in- 
cluded In  its  mortgage,  and  the  chancery 
court  was  correct  In  its  finding  to  that  effect. 

3.  In  view  of  the  above  findings,  It  is  un- 
necessary to  discuss  the  question  as  to  wheth- 
er the  Red  Cloud  Mining  Company  of  Rush, 
Ark.,  was  an  Innocent  bolder  for  value,  and 
also  the  question  as  to  whether  or  not  tbe 
appellants  were  estopped.  These  interesting 
questions,  ably  presented  In  briefs  of  coun.se1, 
necessarily  pass  out  under  the  conclusion 
which  we  have  reached  on  the  principal  Is- 
sue of  fact  above  mentioned. 

The  decree  is  In  all  things  correct,  and  it 
Is  therefore  aflirmed. 


FLEMING   ▼.  OATBS.     (No.  110.) 
(Supreme  Ourt  of  Arkansas.     Janv  17,  t918.> 

1.  Highways  ®=3l84  —  tTsu  op  Hiohwat  — 
Fbioutenino  Horsbs— -AuTOMOBtLB— Scirsi- 
ciENCT  OF  Evidence. 

In  an  action  for  injarieg  in  a  runaway 
caused  by  an  automobiles  frightening  horses, 
evidence  held  sufficient  to  warrant  linding  that 
defendant  failed  to  exercise  proper  care  to  avoid 
friglitening  the  team. 

(Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  471-474;    Dec.   Dig.   <g=184.] 

2.  HiOHWATS  <8=>176  —  Use  of  Highway  — 
FaieHTENiRo  HoBSEs— Dtttt  of  Automo- 
BiusT  TO  Stop— Statdtb. 

Act  March  24,  1911  (Acts  1911,  p.  102) 
J  12,  providing  that  it  shall  be  the  duty  of  the 
driver  of  an  automobile  to  stop  until  a  horse- 
drawn  vehicle  shall  have  passed  when  it  ap- 
pears that  tbe  horse  is  about  to  be  frightened  by 
the  car,  and  imposing  liability  for  damages  aris- 
ing from  its  violation,  has  no  application  to  the 
case  of  an  automobiliBt,  who,  approaching  from 
the  rear  a  horse-drawn  vehicle  going  m-  the 
same  direction  ahead  of  him,  observes  that  the 
team  appears  to  be  frightened,  since  such  a  re- 
quirement would  impede  travel  almost  to  the 
extent  of  denying  the  use  of  the  road  to  the 
driver  of  an  automobile. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  465 ;   Dec.  Dig.  <S=>17&] 

a  Highways  ®=>184— Use  of  Highway— 
Fmghteniko  Hobseb  —  DtiTY  or  Awtomo- 
Bii,iOT  TO  Stop— <2uB8TioN  fob  Juby. 

Where  the  driver  of  an  automobile  ap- 
proached from  the  rear  a  horse-drawn  vehicle 
going  in  the  same  direction,  the  team  of  which 
appeared  to  be  frightened,  the  question  whether 
the  automobile  driver,  who  failed  to  stop,  exer- 
cised ordinary  care  to  avoid  frightening  the 
team,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  471-474;    Dec.  Dig.  <©=»184.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  M.  L.  Davis,  Judge. 

Action  by  Mrs.  Fount  Gates  against 
Charles  Fleming.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Judgment  re- 
versed, and  cause  remanded  for  new  trial. 

W.  P.  Strait,  of  MorrUton,  for  appellant. 
Edward  Gordon,  of  Morrilton,  for  appellee. 

McCULLOCH,  C.  J.  Tlds  is  an  action  in- 
stituted by  appellee  against  appellant  to  re- 
cover damages  alleged  to  have  o risen'  from 
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the  negligent  act  of  appellant  in  trigbten- 
Ing  a  team  of  horses  drawing  a  back  In 
whlcb  ai^iellee  was  riding.  It  Is  alleged  that 
the  team  became  frightened  from  the  anto- 
mobile  driven  by  appellant,  and  that  he 
was  guilty  of  negligence  In  failing  to  exer- 
cise proper  care  after  discovering  that  the 
team  was  frightened. 

Mrs.  Oates,  the  appellee,  resided  In  Okla- 
homa, and  came  to  Conway  county.  Ark.,  to 
visit  her  relatives.  She  was  met  at  Flum- 
merville  by  her  brother,  who,  at  the  time 
the  Injury  occurred,  was  taking  her  out  to 
a  village  north  of  PlummerviUe.  As  they 
drove  along  the  public  road,  appellant  ap- 
proached with  an  automobile,  going  in  the 
same  direction,  and  passed  them  at  the  foot 
of  a  long  hill.  The  horses  became  frightened, 
and  turned  over  the  back,  and  appellee  re- 
ceived i)er8onal  Injuries,  for  which  the  Jury 
allowed  her  a  small  amount  of  compensation. 
[1]  According  to  the  narrative  of  appellee 
and  her  brother,  who  was  driving  the  hack, 
appellant  waa  warned  that  the  team  was 
frightened,  but,  notwithstanding  that  fact, 
he  dashed  by  at  a  high  rate  of  speed  with- 
out making  any  efTort  to  prevent  the  horses 
becoming  farther  frightened.  Mrs.  Oates  tes- 
tified that  they  had  Just  met  another  automo- 
bile, which  to  some  extent  frightened  the 
team,  and  that  when  she  saw  the  appellant 
in  his  automobile  coming  over  the  top  of  the 
hill  she  rose  up  in  the  hack  and  waived  to 
appellant  and  called  out  to  him,  begging  him 
itot  to  pass  them,  but  that  appellant  came 
on  at  a  high  rate  of  speed  with  the  machine 
making  a  great  deal  of  noise,  and  that  as 
he  passed  them  the  team  became  very  much 
frightened  and  ran  away,  and  that  turned 
the  hack  over.  The  testimony  of  appellee  is 
corroborated  by  that  of  her  brother,  and  per- 
haps by  other  witnesses.  It  was  sufficient 
to  warrant  a  finding  that  appellant  failed 
to  exercise  proper  care  to  avoid  frightening 
the  team  of  horses. 

On  the  other  hand,  the  testimony  adduced 
by  appellant  and  his  witnesses  tends  to  show 
that  he  was  free  from  any  fault,  and  that 
the  injury  was  caused  by  recklessness  of  ap- 
pellee's brother,  who  was  driving  the  hack, 
and  who,  it  is  claimed,  was  intoxicated  at 
the  time.  Appellant  testified  that  as  he 
came  over  the  hill  he  saw  the  team  near  the 
bottom  of  the  hill,  and  that  he  shut  off  bis 
engine  and  glided  on  down  the  hill  as  usual, 
and  that  as  he  approached,  the  team  was 
turned  slightly  to  the  left  to  permit  him  to 
pass,  and  that  he  did  pass  in  safety,  but  that 
the  horses  veered  a  little  to  the  right  and 
the  driver  dropped  the  reins  and  lost  con- 
trol of  them,  which  caused  the  horses  to  turn 
and  upset  the  hack. 

It  is  thus  seen  that  the  testimony  presents 
a  sharp  conflict  as  to  whether  or  not  api)el- 
lant  was  guilty  of  any  negligence  which 
caused  the  team  to  become  frightened.  The 
law  of  the  case  has  been  pretty  well  settled 


by  the  decisions  of  this  court  in  discussing 
the  relative  rights  of  travelers  on  the  toad 
in  different  modes  of  conveyance,  and  the 
relative  rights  of  automobiUsts  and  i>edes- 
trians.  Mlllsaps  v.  Brogdon,  97  Ark.  489, 
134  S.  W.  632,  32  I*  R.  A.  (N.  S.)  1177; 
Minor  V.  Mapes,  102  Ark.  351,  144  S.  W.  219. 
39  L.  R.  A.  (N.  S.)  214 ;  Butler  v.  Gabe,  171 
S.  W.  1190,  li.  R.  A.  1915C,  702. 

There  are  many  grounds  urged  here  for 
the  reversal  of  the  Judgment,  but  we  con- 
tent ourselves  with  a  discussion  of  one  which 
involves  the  consideration  of  two  instruc- 
tions given  by  the  court  over  appellant's  ob- 
jections, as  follows: 

"(2)  You  are  instructed  that  if  you  find  from 
the  evidence  that  the  defendant  knew,  or  by  the 
use  of  ordinary  care  could  have  known,  that  the 
team  which  was  hitched  to  the  said  wagon  was 
frightened  at  the  approach  of  his  automobile, 
and  that  he  failed -to  stop  said  automobile  and 
stop  his  engine,  but  continued  toward  said  team, 
and  that  as  a  result  of  his  failnre  to  stop  said 
automobile  and  engine  the  team  ran  away  and 
thereby  plaintifT  was  injured,  you  will  find  for 
plaintiff  in  such  sum  as  in  your  judgment  the 
evidence  Justiflei!." 

"(12)  Whenever  it  shall  appear  that  any 
horse,  ridden  or  driven  by  any  person  upon  any 
of  said  streets,  roads,  and  higbwavs,  is  about  to 
become  frightened  by  the  approach  of  any  sach 
motor  vehicle,  it  shul  be  the  duty  of  the  person 
driving  or  conducting  such  motor  vehicle  to 
cause  the  same  to  come  to  a  full  stop  until  such 
horse  or  horses  shall  have  passed,  and,  if  neces- 
sary, assist  in  preventing  accident.  Any  person 
convicted  of  violating  this  section  shall  be  fined 
in  any  sum  not  to  exceed  $200." 

[2, 3]  Instruction  No.  12  is  an  exact  copy 
of 'Section  12  of  the  Act  of  March  24,  1911 
(Laws  1911,  p.  102)  regulating  the  use  of 
automobiles  upon  public  highways;  but  oar 
conclusion  is  that  that  section  has  no  appli- 
cation to  the  facts  of  the  present  case,  and 
that  the  court  erred  in  giving  it  to  the  iurj 
as  one  of  the  Instmctions  in  the  case.  The 
substance  of  the  statute  Is  also  embraced  in 
instruction  No.  2.  The  purpose  of  that  stat- 
ute was  to  require  drivers  of  automobiles 
to  come  to  a  full  stop  when  they  observe  tbat 
an  approaching  horse,  ridden  or  driven  by 
another  traveler,  is  about  to  become  fright- 
ened. The  statute  imposes  an  absolute  duty 
on  the  driver  of  the  automobile  to  stop,  and 
liability  for  damages  arises  from  a  violation 
of  that  statute.  We  think,  however,  that  the 
statute  was  not  intended  to  impose  the  abso- 
lute duty  upon  the  driver  of  an  automobile 
to  stop  his  machine  because  a  team  in  front, 
going  in  the  same  direction,  appears  to  be 
frightened,  but  under  those  circumstances 
it  is  left  to  a  trial  Jury  to  say  whether  un- 
der all  the  circumstances  of  the  case  the 
driver  of  the  automobile  has  been  guilty  of 
negligence. 

Doubtless  the  Legislature  took  Into  consld- 
eraticm  the  hardship  of  requiring  the  driver 
of  an  automobile  to  stop  his  car  merely  be- 
cause a  team  in  front  of  him  appears  to  be 
frightened.  The  automobile,  of  course,  trav- 
els faster  than  vehicles  drawn  by  horses,  and 
if  this  statute  applied,  it  >rould  prevent  the 
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driyer  of  an  aotomobOe  from  iMsaiiig  tbe 
slower  vehicle.  On  the  other  hand.  It  is 
perfectly  reasonable  to  require  the  drlyer  of 
a  madUne,  when  meeting  another  traveler 
driving  a  team,  to  atop  and  let  the  team 
pass.  The  Legislature  doubtless  had  this  dis- 
tinction in  mind  In  falling  to  put  into  the 
statute  a  positive  requirement  that  an  auto- 
mobile overtaking  another  kind  of  vehicle 
should  atop,  for  such  a  requirement  would 
Impede  travel  almost  to  the  extent  of  deny- 
ing the  driver  of  an  automobile  the  use  of 
the  road.  Tbe  lawmakers  evidently  intend- 
ed to  omit  any  definite  requirement  applica- 
ble to  a  state  of  facts  such  as  is  shown  In 
this  case,  so  that  the  question  of  negligence 
or  due  care  could  rest  upon  settled  principles 
on  that  subject  This  case  should  have  been 
submitted  to  the  Jury  on  the  question  wheth- 
er api>eUant  exercised  ordinary  care  to  avoid 
frightening  the  team,  without  giving  to  the 
jury  the  statute  which  imposed  the  abso- 
lute duty  of  stepping  until  the  team  got  out 
of  the  way. 

For  the  error  In  giving  those  two  Instruc- 
tions, the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  It  Is 
80  ordered. 


H.  O.  BARNETT  BROS.  v.  WRIGHT. 

(No.  U6.) 

(Supreme  Court  of  Arkansas.    Jan.  17,  1918.) 

Mechanics'  LiBns  «=»2gi  —  Fobeclosukb — 
Admission  of  Amount  Duk  —  Set-Oitt  — 
Failube  to  Prove. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  plaintiffs  introduced  a  written  atatement 
made  Dy  defendant,  in  which  he  admitted  owing 
$57.50,  and  defendant  in  bis  answer  admitted 
making  the  statement,  but  alleged  a  failure  of 
fnll  performance  whereby  he  was  compelled  to 
eipfod  JFll.50  in  completing  tbe  work  and  of- 
fered to  confess  judgment  for  $46,  but  made  no 
proof  of  such  answer,  It  was  error  to  enter  judg- 
ment for  plaintiff  for  only  $46,  instead  of  $57.50 
admitted  by  defendant's  statement  to  be  due. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  59&-60&,  007,  610;  Dec. 
Dig.  «=291.] 

Appeal  from  Circuit  C^urt  Hot  Spring 
County;  W.  H.  E<vans,  Judge. 

ActlMi  by  E.  O.  Bamett  Bros,  against  John 
W.  Wright  to  enforce  a  mechanic's  lien. 
From  a  judgment  in  their  favor  for  less  than 
the  amoimt  demanded,  plaintiffs  appeal.  Re- 
rersed. 

Oscar  Bamett,  of  Malvern,  for  appellants. 
E.  H.  Vance,  Jr.,  of  Malvern,  for  appellee. 

HART,  J.  Appellant  instituted  this  action 
hi  the  circuit  court  to  enforce  a  mechanic's 
lien  for  the  price  of  labor  performed  by  one 
John  Alexander  in  the  construction  of  a 
boose  for  appellee.  This  is  the  second  ap- 
peal in  the  case.  The  opinion  on  the  former 
•ppeal  is  the  law  of  the  case,  and  reference 
Is  made  to  it  for  a  more  detailed  statement 
of  the  issues.     See  E.  O.  Barnett  Bros.  v. 


Wright  172  S.  W.  254.  An  the  questions 
raised  by  the  present  appeal,  except  as  to  the 
amount  for  which  judgment  should  have  been 
rendered,  were  settled  on  the  former  appeal, 
and  need  not  again  be  discussed.  After  the 
case  was  remanded  to  the  circuit  court,  the 
appellee  offered  to  confess  judgment  in  favor 
of  appellants  for  $46,  but  denied  that  he 
owed  them  any  greater  sum.  No  inroof  was 
introduced  by  him  to  sustain  his  contention. 
Appellants  introduced  a  statement  in  writing 
made  by  appellee  in  which  be  admitted  he 
owed  appellants  a  balance  of  $57.60.  Appel- 
lee in  his  answer  admits  that  he  executed 
this  instrument,  but  states  that  the  laborer 
failed  to  fully  perform  his  contract,  and  that 
he  completed  the  work  for  the  laborer  at  a 
cost  of  $11.50,  and  therefore  asked  that  this 
amount  be  deducted  from  tbe  $57.50,  and 
offers  to  confess  judgment  In  favor  of  ap- 
pellants in  the  sum  of  $46. 

It  was  Incumbent  upon  him  to  prove  the 
allegations  of  his  answer.  Not  having  done 
so,  the  court  erred  in  rendering  judgment 
against  him  only  for  the  amount  he  offered 
to  confess  judgment  for,  viz.,  $46.  The  court 
should  have  rendered  judgment  against  him 
for  the  sum  of  $57.60,  the  amount  appellee 
admitted  in  the  written  statement  he  owed 
appellants. 

For  this  error  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


MONK  et  aL  v.  LITTLB  et  al. 

(Nos.  87,  143.) 

(Supreme  (3onrt  of  Arkansas.     Jan.  3,  1916. 

On  Rehearing,  Jan.  31,  1916.) 

1.  BBi.iaioT78  SooisriKS  «=>24— Jubibdtction 
OF  CoasTs  TO  Determine  Pbofebtt  Rights. 

A  suit  by  members  of  a  church  against  par- 
ties also  claiming  to  be  members  to  obtain  the 
right  to  the  custody  of  the  church  bnilding  and 
to  restrain  defendants  from  the  use  thereof  in- 
volved property  rights,  and  the  chancery  court 
properly  assumed  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Relinous  So- 
cieties, Cent  Dig.  §{  154-167;  Dec.  Dig.  «=» 
24.] 

2.  Rblioioits  Societies  «=323  —  Propbbtt 
RioHTB— Division  in  Ceubohbs. 

At  a  regular  meeting  of  a  church  congrega- 
tion L.  was  elected  pastor  for  the  ensuing  year, 
and  by  a  tie  vote  W.'s  petition  for  restoration 
to  membership  and  for  a  letter  of  dimission  was 
denied;  L.  and  ten  others  voting  against  liis 
petition.  Thereafter  five  members,  without  any 
notice  to  the  congregation,  met  and  voted  to  ex- 
clude L.  and  ten  other  members  from  member- 
ship in  the  church,  and  a  divisioD  resulted  in  the 
church,  one  faction  recognizing  L.  as  its  pastor, 
and  another  electing  M.  as  their  pastor.  Sub- 
sequently both  factions  agreed  to  call  a  council 
of  ministers  and  members  of  churches  of  their 
denomination  to  hear  the  case  and  give  its  ad- 
vice, and  such  council,  having  been  called, 
agreed  that  W.  was  entitled  to  be  restored  to 
membership.  At  the  first  meeting  of  the  congre- 
gation thereafter  a  motion  to  abide  by  the  deci- 
sion of  the  council  was  carried,  but  a  motion 
that  W.  be  givoa  the  desired  letter  was  lost,  and 
L.  and  his  followers  refused  to  join  in  granting 
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such  a  letter.  An  association  of  diurches  of  that 
denomination  recognized  M.'8  faction,  and  the 
messengers  to  the  association  elected  by  it  It 
was,  however,  the  rule  of  the  church  that  the  in- 
dividual church  congregation  was  its  own  gov- 
erning body,  and  that  councils,  associations, 
and  conventions  were  not  church  adjudicatories. 
Held,  that  L.  and  his  followers  were  entitled 
to  the  control  of  the  church  property,  as  in  a 
church  governed  by  the  congregation  the  major- 
ity, if  they  have  adhered  to  the  organization  and 
to  the  doctrines  of  the  church,  represent  it,  and 
Ii.  was  elected  at  a  regular  church  meeting,  and 
the  attempt  to  expel  Urn  and  his  followers  was 
without  authority. 

[£]d.  Note. — For  other  cases,  see  Religions  So- 
cieties, Cent.  Dig.  {§  147-153;  Dec.  Dig.  «=» 
23.] 

3.  KelIOIOUB    SOCIETIXS  «=>12— EkjCIXSIABTIO 
AL   TRIBDNALS— FOBCE    OF   DECISIONS. 

The  selection  of  persons  to  sit  as  a  council 
did  not  make  the  council  the  governing  body, 
nor  require  the  congregation  to  abide  by  its 
decision,  and  its  action  was  only  advisory  upon 
the  congregation,  and  not  controlling. 

[Ed.  Note. — For  other  cases,  see  Religious  So- 
cieties,  Cent.  Dig.  §§  87-98;    Dec.  Dig.  <3=sl2.] 

4.  RELIOIOU8  Societies  <3=>12— Ecclesiastio- 

AL  TbIBUNALS— FOBOE  OF  DECISIONS. 

The  act  of  the  association  was  advisory 
merely,  and  its  decision  was  not  binding  upon 
the  civil  courts. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
deties,  Cent  Dig.  g§  87-88;   Dec.  Dig.  <S=»12.] 

On  Rehearing. 

5.  Rblioious   Societies  <S=»23  —  Pbopebtt 
HiQiiTS— Division  in  Chubches. 

D.  and  his  followers  were  not  in  rebellion 
to  the  constituted  church  authorities  or  subject 
to  expulsion  because  they  did  not  vote  to  grant 
the  letter  to  W.,  and  they  were  entitled  to  the 
church  property,  even  though  the  council's  ac- 
tion was  adopted  by  the  congregation. 

[Ed.  Note:— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  {{  147-153;  Dec  Dig.  «=> 
23.] 

Appeal  ttom  caiancery  Court,  Sebastian 
County;    W.  A,  Falconer,  Chancellor. 

Suit  by  John  B.  Little  and  others  against 
Charles  M.  Monk  and  others.  From  a  decree 
in  favor  of  plaintiffs,  defendants  appeal.  Af- 
firmed. 

John  P.  Woods  and  Daniel  Hon,  both  of 
Ft.  Smith,  for  appellants.  Jeptba  H.  Evans, 
of  Booneville,  for  appellees. 

HART,  J.  John  B.  LdtUe  and  others, 
claiming  to  be  members  of  the  Little  Flock 
Primitive  Baptist  Church,  brought  this  suit 
In  equity  against  Charles  M.  Monk  and  oth- 
ers, also  claiming  to  be  members  of  said 
church,  to  obtain  the  right  to  the  custody  of 
the  church  building  of  said  religious  society 
and  to  restrain  the  defendants  from  the  use 
thereof. 

The  Little  Flock  Primitive  Baptist  Church 
was  organized  some  20  years  ago  in  the  com- 
munity of  Cross  Roads,  in  Dayton  township, 
Greenwood  district  of  Sebastian  county,  Ark., 
and  at  the  time  of  the  controversy  which 
finally  caused  this  suit  contained  about  45 
members.  The  church  in  question  was  an 
independent  religious  society  of  the  Primitive 


Baptist  faith.  On  the  2d  day  of  April,  190T, 
the  church  property  in  controversy  in  this 
suit  was  conveyed  by  warranty  deed  from  tbe 
owner  to  the  Little  Flock  Church  of  the 
Primitive  Baptist  denomination  and  to  Its 
successors  and  assigns  forever.  Since  the 
organization  of  the  Little  Flock  Chnrch,  its 
regular  time  of  meeting  has  been  tbe  second 
Sunday  and  Saturday  of  each  month.  At 
its  regular  meeting  in  July,  1912,  a  member 
who  had  been  expelled  from  the  church  ask- 
ed to  be  restored  to  membership  and  for  a 
letter  of  dimission.  John  B.  Little,  who  was 
then  pastor,  and  ten  others  of  the  congrega- 
tlon,  voted  against  his  restoration,  and  eleven 
others  of  the  congregation  voted  for  it  So 
the  vote  resulted  in  a  tie,  and  the  petition  of 
the  excluded  member  for  restoration  to  the 
church  was  denied.  The  congregation  then 
proceeded  to  elect  a  pastor  for  the  ensuing 
year,  and  John  B.  Little  was  again  elected 
as  Its  pastor.  Thereafter,  on  the  6th  day  oC 
August,  1912,  the  defendant  M.  Barton,  with 
four  others,  who  were  then  moubers  of  the 
Little  Flock  Church,  without  any  notice  to 
the  congregation,  met  and  voted  to  exclude 
John  B.  Little  and  ten  other  members  of  the 
church  from  membership  in  it  Since  that 
time  there  has  been  a  division  in  tbe  church, 
a  part  of  tbe  congregation  worshipping  with 
John  B.  Little  as  its  pastor  and  claiming  to 
represent  tbe  church,  and  an  equal  number, 
having  elected  Dr.  Monk  as  their  pastor, 
worshipped  with  him,  and  also  claimed  to 
represent  the  church. 

In  December,  1911,  tbe  two  factions,  if  such 
they  may  be  called,  agreed  to  call  a  council 
of  ministers  and  members  of  the  Primitive 
Baptist  Churches  to  hear  tbe  case  and  give 
its  advice.  A  council  of  eight,  consisting  of 
seven  ministers  and  one  layman,  mostly  from 
other  states,  assembled  and  beard  the  case. 
In  May,  1912,  tbe  council  rendered  its  deci- 
sion as  follows: 

"We,  your  council,  have  unanimously  agreed 
that  the  consideration  of  the  evidence  consid- 
ered is  sufficient  to  convince  us  that  the  ac- 
knowledgment made  by  W.  H.  Wheeler  is  suffi- 
cient to  secure  membership  in  any  Baptist 
Church  of  our  faith  and  order." 

John  B.  Little  and  ten  other  members  of 
the  congregation  refused  to  abide  by  the  find- 
ing of  the  council,  and,  as  above  stated,  re- 
fused to  join  In  granting  the  church  letter  to 
W.  H.  Wheeler  at  tbe  regular  meeting  in 
July,  1912.  Tbe  taction  which  had  chosen 
Little  as  pastor  selected  messengers  to  an 
association  of  churches  of  tbe  PrlmitlTe  Bap- 
tist faith ;  and  tbe  faction  which  had  elected 
Charles  Monk  as  its  pastor  also  selected 
messengers  for  this  association.  Tbe  latter 
were  recognized  by  the  association. 

The  Little  Flock  Primitive  Baptist  CSiurdi 
was  an  independent  religious  society,  and  the 
congregation  was  its  governing  body.  Ac- 
cording to  Its  rule,  the  action  of  tbe  majority 
of  tbe  church  mranbers  at  a  regular  diurCh 
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meetliis  Is  tbe  action  of  tbe  church  and  Is  | 
final  and  binding,  unless  changed  by  the  reg- 
ular action  of  the  chnich  itself.  Councils, 
associations,  and  conventions  are  not  church 
adjndlcatorles.  The  indlTldual  church  con- 
gregation is  the  sole  and  only  Judge  of  its 
actions. 

Die  chancellor  found  in  favor  of  the  plain- 
tiffs, and  decreed  that  they  vrere  entitled  to 
the  possession  and  management  of  the  church 
property,  and  the  defendants  were  ordered  to 
surrender  possession  thereof  to  the  plaintiffs. 
They  were  also  enjoined  from  in  any  way 
using  said  property  without  the  consent  of 
the  plaintiffs.  From  tbe  decree  entered  of 
record,  the  defendants  have  duly  prosecuted 
an  appeal  to  this  court 

[1]  We  think  tbe  decision  of  tbe  chancellor 
was  correct.  In  the  case  of  Sanders  v.  Bag- 
gerly,  96  Ark.  117,  131  S.  W.  49,  a  union  be- 
tween tbe  Cumberland  and  Presbyterian 
churches  was  Involved,  and  the  court  held 
that  civil  courts  will  not  assume  Jurisdiction 
of  controversies  over  matters  purely  of 
church  doctrine  or  discipline  where  no  prop- 
erty rights  are  involved-  The  court  further 
held  that  even  in  cases  involving  civil  or 
jtroperty  rights,  when  questions  arise  con- 
cerning matters  of  church  doctrine  or  dls- 
dpllne  which  have  been  decided  by  a  church 
court  vested  vrlth  such  Jurisdiction  by  church 
Uivs,  the  dvil  courts  accept  as  final  and 
conclusive  decisions  of  the  ecclesiastical 
court.  In  the  case  before  us  property  rights 
are  involved,  and  the  court  properly  assumed 
Jurisdiction  of  the  case. 

[2-4]  In  tbe  case  of  Hatchett  et  aL  ▼. 
Mount  Pleasant  Baptist  Church  et  al.,  46 
▲rk.  291,  the  court  expressly  held  that  in  a 
congregational  church  the  majority,  if  they 
have  adhered  to  the  organization  and  to  the 
doctrines  of  the  church,  represent  the  church. 
The  court  said  they  control  In  the  government 
of  the  church  and  have  a  right  to  select  its 
pastor  and  control  Its  property.  The  opinion 
In  the  case  was  delivered  by  Judge  Battle, 
yrbo  was  specially  fitted  to  speak  on  the  sub- 
ject, not  only  because  of  his  learning  and  emi- 
nence in  the  law,  but  also  because  of  his  long 
and  close  connection  with  the  Baptist  faith. 
Under  the  principles  announced  in  that  case 
It  may  be  said  that  the  plaintiffs  in  the  case 
before  us  elected  a  pastor  at  a  regular  church 
meeting  and  are  entitled  to  the  control  of  the 
chur<di  property.  The  attempt  to  expel  them 
on  the  6th  day  of  August  by  Barton  and  four 
others  was  without  authority,  unless  it  can 
be  said  that  the  action  of  the  council  was 
binding  upon  the  churdi,  and  that  Little  and 
others  put  themselves  in  rebellion  to  the  gov- 
erning body  of  the  church  by  refusing  to 
abide  by  the  decision  made  by  the  council. 

As  we  have  already  seen,  the  congregation 
was  the  governing  body  of  the  church,  and 
tbe  action  of  the  majority  of  the  Congrega- 
tion is  controUtng.  The  selection  of  eight 
persona  to  sit  as  a  council  did  not  constitute 
tbe  council  the  governing  i)ody  nor  require 
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the  congregation  to  abide  by  Its  decision. 
The  council  was  a  voluntary  one,  and  Its  ac- 
tion was  only  advisory  upon  the  congrega- 
tion, and  was  not  controlling. 

Counsel  for  appellants  rely  upon  tbe  prin- 
ciples of  Arthur  v.  Norfleld  Polish  Congrega- 
tional Church,  73  Conn.  718,  49  Att.  241,  but 
in  that  case  a  majority  of  the  congregation 
at  a  regular  church  meeting  voted  to  accept 
the  decision  of  the  council,  and  by  that  act 
made  the  decision  of  the  council  the  decision 
of  the  congregation.  In  the  instant  case,  at 
a  regular  meeting  of  the  congregation,  the  ac- 
tion of  the  council  was  called  up  for  consider- 
ation, and  a  majority  of  tbe  congregation  did 
not  vote  to  accept  it  The  council  not  being 
a  Judicatory,  its  action  was  not  conclusive  of 
any  rights. 

So  it  may  be  said  in  regard  to  the  associa- 
tion. The  fact  that  it  recognized  the  mes- 
sengers selected  by  the  defendants  is  not  an 
ecclesiastical  decision  of  the  governing  body 
of  the  church  that  tbe  defendants  are  right 
The  act  of  the  association  was  advisory  mere- 
ly, and  its  decision  is  not  binding  upon  the 
dvll  courts. 

According  to  our  own  decisions,  the  congre- 
gation was  the  sole  Judicatory  of  the  church. 
To  the  same  effect  see  Mason  r.  Lee,  06  Miss. 
186,  50  South.  625.  See,  also,  case  note  to 
Mack  V.  Kime,  24  L.  B.  A.  (N.  S.)  696. 

It  follows  from  what  we  have  said  that 
little  and  other  members  of  the  congregation 
were  not  legally  expelled  from  the  church, 
and  that  they  are  entitled  to  the  control  of 
its  house  of  worship  and  other  property. 

The  decree  will  therefore  be  affirmed. 

On  Rehearing. 

[I]  Counsel  for  appellants  In  their  brief 
on  motion  to  rehear  claim  that  we  did  not 
take  into  consideration  a  part  of  the  church 
record  in  rendering  our  decision.  The  part 
to  which  they  refer  is  the  proceedings  on  Sat- 
urday before  the  second  Sunday  in  May,  1912, 
which  was  the  first  meeting  after  the  council 
rendered  its  decision.  The  record  shows  that 
the  members  of  the  church  met  for  divine 
service,  and  that  there  was  a  call  for  the 
peace  of  the  church ;  that  it  was  stated  that 
the  church  was  not  in  peace ;  that  there  was 
a  motion  and  a  second  that  the  church  abide 
by  tbe  decision  of  the  council  and  accept  Its 
advice ;  that  the  motion  was  carried ;  that 
there  was  then  a  motion  and  second  that 
Wheeler  be  given  a  letter ;  and  that  this  mo- 
tion did  not  carry.  This  was  considered  by 
us  on  our  former  opinion.  The  record  in  the 
case  was  very  voluminous,  and  we  did  not 
deem  It  necessary  to  state  the  facts  at  length. 
The  whole  object  of  calling  the  council  and 
asking  its  advice  was  to  obtain  a  letter  for 
Wheeler,  who  had  removed  to  the  state  of 
Oklahoma.  So  it  will  be  seen  that,  when  the 
record  is  read  together,  tlie  object  of  the  iiro- 
ceeding  was  not  accomplished;  that  is,  a 
letter  was  not  given  to  Mr.  Wheeler.  'n>at 
this  was  the  object  and  purpose  of  the  whole 
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meeting  Is  evidenced  by  the  fact  that  matter 
was  again  brought  up  at  the  July  church 
meeting  and  the  church  again  refused  to 
grant  a  letter  to  Mr.  "Wlieeler. 

Even  If  we  are  mistaken  In  this,  it  cannot 
be  said  that  appellees  were  In  rebellion  to  the 
constituted  church  authorities  because  they 
did  not  vote  to  grant  a  letter  to  Mr.  Wheeler, 
and  that  they  were  subject  to  expulsion  from 
the  church.  A  few  of  the  members  met,  not 
at  a  regular  church  meeting,  at  the  home  of 
a  private  Individual,  and  attempted  to  remove 
appellees  from  the  church.  Their  whole  ac- 
tion was  irregular  and  without  sanction  of 
church'  authority.  Appellee  Little  was  the 
pastor  of  the  church,  and  he  and  the  other 
trustees  rightfully  held  charge  of  the  chnrch 
property.  The  court  so  held  and  ordered  ap- 
pellants to  surrender  possession  of  the  prop- 
erty to  appellees. 

The  motion  for  rehearing  will  be  denied. 


BOWLING  V.  CARROLL.    (Na  109.) 
(Supreme  Court  of  'Arkansas.     Jan.  17,  1916.) 

1.  LANDLOBD  and  TKNART  <e=9l54-<]0VENANT 

TO  Refaib  Fknces — Damages  fob  Bbeach. 
The  measure  of  damages  for  breach  of  a 
lessor's  covenant  to  repair  fences  is  what  it 
would  have  cost  the  lessee  to  make  the  repairs, 
not  the  difference  between  the  stipulated  rent 
and  the  rental  value  without  the  repairs. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §g  558-566;  Dec.  Dig.  <S=» 
154.] 

2.  Landlobd  and  Tenant  «=»152— Covenant 
TO  Rei:aib  Fences— Dtitt  or  Tenant  on 
Bbeaoh. 

The  lessor  breaching  his  covenant  to  repair 
fences,  the  lessee  is  not  requited  to  make  re- 
pairs or  otherwise  be  liable  for  damages  to  the 
orchard  by  cattle  getting  in  through  want  of 
such  repairs,  though  it  was  stipulated  that  the 
lessee  should  take  the  best  of  care  thereof. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  152,  538-543,  545-549, 
651-667 ;   Dec.  Dig.  «8=sl52.] 

8.  Landlobd  and  Tenant  ®=9l52— Covenant 
TO  Repaib  Fences— Notice  to  Repaib. 
The  lessee  cannot  recover  damages  for 
breach  of  the  lessor's  covenant  to  make  needed 
repairs  of  the  fences,  unless  he  gives  the  lessor 
notice  and  reasonable  time  to  make  repairs. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {f  152,  53»-643,  545-549, 
551-557;    Dec.  Dig.  «=»152.] 

Appeal  from  Circuit  Court,  Fulton  Coun- 
ty; J.  B.  Baker,  Judge. 

Action  by  J.  P.  Bowling  against  J.  W.  Car- 
roll. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded  for  new 
trial. 

0.  E.  Elmore,  of  Mammoth  Springs,  for  ap- 
pellant. Lehman  Kay,  of  Salem,  for  appel- 
lee. 

McClTLLOCH,  O.  J.  Appellant,  J.  P.  Bowl- 
ing, was  the  plaintiff  below,  and  instituted 
this  action  against  J.  W.  Carroll  to  recover 
damages  done  to  the  plaintUTs  farm,  which 


had  been  leased  to  the  defendant  wtder  a 
written  contract  The  contract  of  lease  <x»- 
talned  a  covenant  that  the  lessor  should  "re- 
pair all  fences  that  may  need  repairing  and 
put  same  in  good  condition  by  Spring,"  and 
also  contained  a  stipulation  that  the  leasee 
should  "take  the  best  of  care  of  said  prem- 
ises, and  especially  the  orchard."  The  plain- 
tiff alleged  In  his  complaint  that  defendant 
had  permitted  stock  and  cattle  to  go  into  the 
orchard  and  destroy  the  growing  fruit  trees, 
grape  vines,  etc,  and  thereby  caused  dam- 
age In  the  sum  of  |160.  He  also  alleged  that 
the  defendant  had  destroyed  fencing  and  posts 
of  the  value  of  $20,  and  shingles  of  the  value 
of  $2,  and  bam  logs  of  the  value  of  $3.20,  be- 
sides other  damages  to  the  premises. 

The  defendant  filed  an  answer  denying  that 
he  had  permitted  the  damages  alleged  In  the 
complaint,  and  also  filed  a  cross-complaint 
against  the  plaln.tlff  asUng  damages  In  the 
sum  of  $144  on  account  of  the  plalntlCTs  fail- 
ure to  perform  his  contract  with  respect  to 
repairing  the  fence.  The  case  was  tried  be- 
fore a  Jury,  and  the  trial  resulted  in  a  ver- 
dict in  favor  of  the  defendant  for  the  sum 
of  $50.  The  sum  of  $130  was  the  amount 
stipulated  in  the  contract  for  the  rental  price 
of  the  premises  for  the  year  In  question,  and 
the  agreement  was  that  the  rent  should  be 
paid  on  demand.  The  full  amount  was  paid 
by  the  defendant— the  last  paym«it  of  $75 
being  made  in  April  of  that  year.  The  pay- 
ment included  a  credit  of  $5,  which  was  al- 
lowed to  the  defendant  for  repairing  the 
fence.  The  contention  of  the  plaintiff  is  that 
he  had  the  fence  repaired,  and  that  when 
the  defendant  made  some  complaint  on  ac- 
count of  repairs,  they  examined  the  prem- 
ises carefully,  and  defendant  agreed  to  make 
the  repairs  on  the  fence  that  were  found  to 
be  necessary,  or  that  he  desired  to  be  made, 
for  the  sum  of  $5,  which  was  allowed  as  a 
credit  on  the  rent  The  defendant  denied 
that  be  agreed  to  make  all  repairs  for  $5, 
but  testified  that  he  only  agreed  to  repair 
a  certain  portion  of  the  fence  for  that  sum, 
and  be  says  that  when  he  made  the  last 
payment  the  plaintiff  promised  to  complete 
the  repairs  on  the  fence,  but  never  did  so. 
The  defendant  did  not  in  fact  make  any 
repairs  on  the  fence,  except  the  portion  he 
claimed  he  was  to  do  for  the  stipulated  sum 
of  $5.  He  testified  that  it  would  have  cost 
about  $60  to  put  the  fence  in  good  repair; 
that  is  to  say,  in  addition  to  the  amount 
which  the  plaintiff  himself  spent  and  that 
which  the  defendant  did  in  the  way  of  re- 
I>alrs.  The  proof  shows  very  clearly  that  cat- 
tle got  Into  the  orchard  and  the  vineyard  and 
did  considerable  damage  to  the  premises. 

[1  ]  There  are  various  assignmNits  of  error 
vrith  respect  to  giving  and  refusing  Instruc- 
tions. We  will  not  undertake  to  discuss  all 
of  the  assignments,  but  will  mention  only 
two  which  we  deem  important    The  first  one 
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wortby  of  discussion  relates  to  the  giving, 
over  plaintiff's  objection,  of  instraction  No. 
6,  wbich  reads  as  follows: 

"You  are  instructed  that  if  you  find  tliat  the 
plaintiff  failed  to  make  such  repairs  on  the 
premises  aa  by  the  contract  he  was  bound  to 
make,  and  that  defendant  wag  damaged  by  rea- 
son of  plaintiff's  &ilnre  to  make  aoch  repairs, 
and  if  you  further  find  that  defendant  had  paid 
the  ^130  rents,  you  will  find  for  the  defendant 
on  this  item  the  difference  between  the  rental 
value  of  the  place  without  such  repairs,  unless 
you  farther  believe  from  a  preponderance  of 
the  evidence  in  this  case  that  defendant  agreed 
to   repair  said  fence  himself." 

This  Instruction  was  erroneous  for  the  rea- 
son that  it  lays  down  the  wrong  measure  of 
damages  for  breach  of  the  lessor's  covenant 
to  make  repairs.  In  Varner  v.  Bice,  89  Ark. 
344,  it  was  said: 

"If  the  landlord  failed  to  repair  the  fence^  ac- 
cording to  his  covenant  contained  in  the  written 
lease,  the  defendants  may  recoup  as  damages 
what  it  would  have  cost  them  to  make  such  re- 
pairs, but  not  the  indirect  and  consequential 
damages  flowing  from  such  failure  to  repair, 
such  aa  the  destruction  of  crops  'by  the  tres- 
passes of  cattle." 

The  same  rule  has  been  annonnced  In  oth- 
er decisions  of  this  court  Instruction  No. 
5  told  the  Jury  that  the  measure  of  damages 
would  be  "the  difference  between  the  rental 
value  of  the  place  without  such  repairs," 
meaning,  we  presume,  the  difference  between 
the  price  paid  by  the  plaintiff  and  the  rental 
value  of  the  place  without  the  repairs.  That 
statement  is  contrary  to  the  decisions  of  this 
court  and  calls  for  a  reversal  of  the  case. 

[2]  Error  is  assigned  in  the  refusal  of  the 
court  to  give  instruction  No.  9,  which  reads 
as  follows: 

"You  are  further  instructed  that  if  you  find, 
by  a  preponderance  of  the  evidence,  that  plain- 
tuC  failed  to  repair  the  fence  according  to  the 
covenants  contained  in  the  written  contract, 
that  the  defendant  could  recover  only  the 
amount  that  it  would  cost  to  make  such  repairs, 
and  this  would  not  justify  defendant  permitting 
and  allowing  cattle  and  stock  to  damage  said 
orchard." 

This  Instruction  was  correct  in  the  stete- 
ment  as  to  measure  of  damages  upon  breach 
of  the  lessor's  covenant  to  make  repairs,  but 
tbe  latter  part  of  the  instruction  was  mis- 
leading In  stating  that  the  plaintiff's  failure 
to  make  repairs  "would  not  Justify  defend- 
ant permitting  and  allowing  cattle  and  stock 
to  damage  said  orchard,"  The  Jury  might 
bave  understood  from  tbe  instruction  that 
tlie  defendant  was  l)ound  to  make  the  repairs, 
aiid  would  be  liable  for  any  damages  to  the 
orchard  on  account  of  his  failure  to  do  so. 
Tbe  contract  did  not  comx)el  the  defendant  to 
make  the  repairs  at  all,  and  he  could  not  be 
ambjected  to  liability  for  damages  caused  by 
tbe  plaintiff's  own  fault  in  breaking  the  con- 
tract. The  contract  in  express  terms  requir- 
ed the  lessee  to  take  care  of  the  premises, 
bat  It  did  not  Impose  any  obligation  on  him 
to  make  repairs.  He  had  the  right  to  teke 
tbe  premises  as  be  found  them  and  hold  them 
without  expending  anything  in  the  way  of 


repairs.  He  had  the  right  to  make  the  re- 
pairs, however,  and  recoup  the  cost  of  same 
against  the  claim  for  rent,  but  he  was  not 
compelled  to  do  so,  and  his  failure  to  do  It 
did  not  subject  him  to  liability  for  damage 
to  the  orchard.  The  Instruction  was  errone- 
ous because  It  might  have  misled  the  Jury, 
and  the  court  was  correct  In  refusing  to 
give  It 

[3]  Another  of  plalntUTs  Instructions  re- 
fused by  the  court  reads  as  follows: 

"(10)  Yon  are  instructed  that  before  the  de- 
fendant would  be  entitled  to  anjr  damages  by 
reason  of  the  failure  of  the  plaintiff  to  make 
repairs  on  said  fence  (if  you  find  he  failed  to 
make  said  repairs  as  set  out  in  contract),  you 
must  find  that  defendant  gave  notice,  and  that 
plaintiff  had  a  reasonable  time  and  opportvmity 
to  make  said  repairs." 

This  instruction  stated  the  law,  and  It 
should  have  been  given.  Plaintiff  testified 
that  he  made  all  the  repairs  claimed  to  be 
necessary  by  the  defendant,  and  be  cannot  be 
held  to  have  broken  Ms  contract,  unless  be 
received  notice  that  further  repairs  were  nec- 
essary. There  was  a  conflict  on  that  point 
and  the  Jury  should  have  been  instructed 
concerning  it  Tbe  defendant  claimed  that 
he  notified  the  plaintiff,  and  that  the  latter 
promised  when  he  received  tbe  last  install- 
ment of  rent  to  make  the  necessary  repairs, 
but  there  was  a  conflict  on  that  point 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


SAm  et  aL  V.  BOOLE  et  al    (No.  89.) 
(Supreme  Conrt  of  Arkansas.     Jan.  3,  1916.) 

1.  DKAIHS    «=>14  —  DiBTBICTB  —  PETITION    TO 
ESTABUSH  —  LlABILITT      FOB     AITOBNEY'S 

Fee. 

Under  Acts  1911,  p.  196,  {  4,  a  drainage 
district  is  not  liable  for  fees  of  attorneys  m 
drawing  up  petition  to  establish  it ;  ther^  being 
no  provision  for  their  employment,  except  by 
commissions  appointed  after  estabnshment  of 
the  district 

[Ed.  Note.—- For  other  cases,  see  Drains,  Cent 
Dig.  H  St  6;  Dec.  Dig.  «=>l4.1 

2.  Drains     «s9l4— Disttbicts  — Attobhst's 
Fees— Recovsrt. 

The  statute  contemplating  the  employment 
of  only  one  firm  of  attorneys  for  a  drainage  dig- . 
trict,  that  more  may  recover  fees  of  it,  they 
must  show  that  additional  counsel  were  neces- 
sary, and  that  their  employment  was  authorized 
by  the  county  court 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  |§  6,  6;  Dec  Dig.  <S=»14.] 

3.  Attobnet  and  Cuknt  <S=>140— Compensa- 
tion. 

What  is  a  reasonable  attorney's  fee  for 
services  performed  is  usually  one  of  fact  to  be 
determined  from  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  836-349;  Dec.  Dig.  <3s> 
140.] 

4.  Evidence  <s=>571  —  Opinion  Evidence  — 
Compensation. 

While  expert  opinion  on  the  value  of  an  at- 
torney's services  is   admissible,  it  is  not  con- 


^sFor  other  oaa«*  mo  lama  topio  and  KBT-NUHBEIR  In  ail  Kar-Nomberad  DlcMU  and  Indaxss 


516 


182  SOUTHWESTERN  BBPOBTEB 


(Ark. 


elusive,  but  la  merely  to  be  considered  with  all 
the  evidence  in  determining  the  just  and  reason- 
able compenaation. 

[Ed.  Note.— For  other  coses,  see  Evidence, 
Cent  Dig.  {§  2395-2398 :  Dec.  Dig.  «=»571.] 

5.  Attobney  ahd  Cueni  «=s>140— Goufknba- 
noN — Mattebb  to   bb  Conbidebed — "Rea- 

BONABLE    ATTOBNKT'S     FbK." 

In  determining  a  reasonable  attorney's  fee, 
there  may  be  considered  the  amount  and  char- 
acter of  the  services,  the  labor,  time,  and  trouble 
involved,  the  nature  and  importance  of  the  lit- 
igation or  business,  the  amount  or  value  of  the 
property  involved,  the  stall  or  experience  call- 
ed for,  and  the  professional  character  and  stand- 
ing of  the  attorney. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  Jf  336-M9;  Dec.  Dig.  «s» 
140. 

For  other  definitions,  see  Words  and  Phrases, 
Mrst  and  Second  Series,  Reasonable  Attorney's 
Fee.] 

6.  Dbaihts  «=»14— Dibtbiotb  — Bhoinbebb  — 
Compensation. 

The  civil  engineers  for  a  drainage  district 
are  entitled  to  only  such  fees  as  are  expressly  or 
by  necessary  implication  allowed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §S  6,  6;    Dec  Dig.  <S=>14.] 

7.  Dhains   «=9l4— Distbictb— Cokpbnsatior 

OF  EnOINEEBS. 

Engineers  are  not  entitled  to  compensation 
from  a  drainage  district  for  services  performed 
looking  to  the  establishment  of  a  drainage  dis- 
trict, abandoned  because  not  practicable;  the 
language  of  the  bond  required  by  the  statute  be- 
ing that  the  signers  thereof  will  pay  such  ex- 
penses if  the  district  is  not  formed. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  §i  5,  6;  Dec.  Dig.  <S=»14.] 

8.  Drains    «=>19— Districts— Dissolution— 

COMFENSATION  OF  ENOINEEBS. 

Where  a  drainage  district  is  dissolved  be- 
fore its  engineers  have  performed  any  work  in 
the  construction  of  the  improvement,  such  work 
is  not  to  be  considered  in  fixing  their  compcn- 
.  sadon. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §§  11,  13;  Dec  Dig.  ie=»19.) 

Appeal  from  Monroe  Chancery  Court ;  Jno. 
M.  Elliott,  Cliancellor. 

Claims  of  Q.  Otis  Bogle  and  others  against 
the  Cypress  Creek  Drainage  District  were  al- 
lowed. T.  A.  Sain  and  others  appeal  on  be- 
half of  the  District  Reversed  and  remand- 
ed, wltb  directions. 

S.  S.  Jefferies,  of  Clarendon,  for  appellants. 
.Jno.  B.  Moore,  of  Clarendon,  and  Taylor, 
Jones  &  Taylor,  of  Pine  Bluff,  for  appellees. 

HART,  J.  This  case  came  up  on  an  appeal 
by  the  Cypress  Creek  drainage  district  from 
an  order  of  the  chancery  court  allowing  an 
engineer's  fee  in  favor  of  White  &  Watson  in 
the  sum  of  ?7,500  and  an  attorney's  fee  In 
favor  of  G.  Otis  Bogle  and  Thomas  &  Lee  In 
the  sum  of  $4,000,  in  a  proceeding  to  settle 
up  the  claims  and  affairs  of  the  drainage  dis- 
trict.   The  material  facts  are  as  follows: 

In  September,  1911,  G.  Otis  Bogle,  as  a  rep- 
resentative of  certain  landowners  in  Monroe 
county,  Ark.,  filed  a  petition  to  establish  a 
drainage  district  running  south  from  Brink- 
ley  and  to  a  point  near  Keevil.    The  district 


was  to  be  established  imder  the  General  Acts 
of  1909,  as  amended  by  the  Acts  of  1911. 
See  Acts  1909,  p.  829,  and  General  Acts  1911. 
p.  193. 

J.  B.  White,  a  member  of  the  firm  of  White 
&  Watson,  dvil  engineers,  heard  of  the  con- 
templated establishment  of  the  district,  and 
vront  to  Brlnkley  to  interview  Mr.  Bo^e  on 
the  subject  He  asked  that  his  firm  be  ap- 
pointed as  engineers  for  the  district,  under 
the  statute,  and  Mr.  Bogle  replied  that  the 
district  would  only  comprise  12,000  or  14,- 
000  acres  of  leoid,  and  he  did  not  know  wheth- 
er the  landowners  whom  he  represented 
would  be  willing  to  go  to  that  expense.  Mr. 
White  replied  that  on  account  of  the  small- 
ness  of  the  district  his  firm  would  not  charge 
anything  for  a  preliminary  survey  if,  in  case 
the  district  should  be  formed,  his  firm  should 
be  appointed  engineers  for  it  The  prelimi- 
nary survey  was  made  by  Mr.  White's  firm, 
and  it  reported  that  the  proposed  district  was 
not  practicable,  because  it  had  no  outlet; 
that,  in  order  to  make  the  proposed  district,  a 
feasible  one  It  would  be  necessary  to  extend 
It  25  miles  further  south  to  obtain  an  outlet 
for  the  water. 

During  the  fall  of  1911  certain  landowners 
who  owned  land  south  of  the  proposed  dis- 
trict above  referred  to  went  to  the  firm  of 
Thomas  &  Lee,  at  Clarendon,  Ark.,  and  asked 
them  to  prepare  a  petition  for  the  orgaidza- 
tion  of  a  drainage  district  This  district  was 
to  run  south  from  Keevil,  and  was  not  to  con- 
tain any  land  in  the  district  contemplated  by 
tbe  landowners  represented  by  Mr.  Bogle. 
Thomas  &  Lee  put  the  landowners  oCT  for  a 
time,  but,  upon  being  pressed  to  get  up  a  pe- 
tition, finally  agreed  to  do  sa  About  this 
time  Mr.  Bogle  came  to  see  them,  and  after  a 
consultation  It  was  agreed  that  a  district 
should  be  formed  which  should  embrace  both 
the  lands  in  the  district  first  contemplated  by 
the  landowners  represented  by  Mr.  Bogle  and 
those  owned  by  the  parties  represented  by 
Thomas  &  Lee. 

On  the  10th  day  of  January,  1912,  certain 
landowners  in  Monroe  county  filed  a  petition 
with  the  county  court  to  establish  a  drainage 
district  embracing  approximately  160,000 
acres  of  land  in  Monroe  county,  Ark.,  tbe 
district  to  be  established  under  the  general 
act  to  provide  for  the  creation  of  drainage 
districts  in  this  state,  approved  May  27, 1909, 
and  tbe  act  approved  April  28,  1911,  amenda- 
tory thereof.  The  petition  was  prepared  by 
the  firms  of  Thomas  &  Lee  and  G.  Otis  Bogle, 
and  these  two  firms  of  lawyers  prepared 
all  the  papers  necessary  tor  the  formation  of 
the  district  The  county  court  made  an  order 
establishing  the  district  on  the  11th  day  of 
March,  1912,  and  on  the  same  day  appointed 
G.  Otis  Bogle  and  Thomas  &  Lee  attorneys 
for  the  district,  but  this  order  was  not  enter- 
ed of  record  until  the  6th  day  of  April,  1912. 
On  January  10,  1912,  in  compliance  wltii 
the  provisions  of  the  statute,  a  bond  was 
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signed  by  certain  landowners  and  by  tbe 
aforesaid  attorneys,  conditioned  that  tbe  peti- 
tioners would  pay  the  expense  of  the  prelimi- 
nary sorrey  U  the  drainage  district  was  not 
formed.  White  &  Watson  were  appointed  en- 
(Tineers  for  the  district,  and  the  commission- 
ers agreed  to  pay  them  5  per  cent  for  their 
services.  This  Included  tbe  preliminary  sur- 
vey, the  locating  sarrey  of  tbe  drainage  dltcb, 
and  the  supervision  of  the  construction  of 
the  proposed  Improvement.  Tbe  contract 
made  with  tbe  engineers  was  prepared  by  tbe 
aforesaid  attorneys.  After  the  district  was 
ordered  established  tbe  commissioners  adver- 
tised for  bids  for  the  construction  of  tbe  pro- 
posed Improvement.  A.  V.  Wills  &  Son  were 
the  successful  bidders,  and  It  was  proposed  to 
Issue  bonds  in  tbe  sum  of  $350,000  to  con- 
struct the  improvement.  Steps  looking  to  tbe 
preparation  of  the  contract  with  Wills  &  Son 
were  taken  by  tbe  attorneys,  but  no  formal 
contract  was  prepared. 

Certain  landowners  then  filed  a  suit  in  tbe 
chancery  court  attacking  the  legality  of  the 
formation  of  the  district  This  suit  was  suc- 
cessfully defended  by  the  attorneys  for  the 
district  and  no  appeal  was  taken  from  the 
decision  of  the  chancery  court  holding  that 
the  district  was  legally  organized.  The  chan- 
cellor rendered  his  decision  while  the  Legis- 
lature of  1913  was  in  session,  and  those  who 
opposed  the  district  applied  to  the  Iieglslature 
for  relief.  "Ste  Cypress  creek  drainage  dis- 
trict was  dissolved  by  the  Legislature  of  1913, 
and  an  act  was  passed  conferring  jurisdiction 
npon  the  Monroe  county  chancery  court  to 
wind  up  its  afilairs.  The  act  provided  that 
all  parties  having  claims  against  tbe  district 
should  be  required  to  present  the  same  to  the 
chancery  court  for  adjudication,  and  that  a 
receiver  should  be  appointed  to  collect  the 
tax  assessed  under  the  act  for  the  purpose  of 
paying  the  debts  of  tbe  district  Section  2  of 
tbe  act  provided  that  no  claims  should  be  al- 
lowed except  such  as  were  created  and  in- 
curred by  order  of  the  county  court  in  the 
matters  properly  chargeable  against  tbe  dis- 
trict. See  Acts  1913,  p.  902.  The  court  al- 
lowed White  &  Watson  $7,600  for  their  serv- 
ices as  engineers  for  tbe  district  and  G.  Otis 
Bogle  and  Thomas  &  Lee  a  fee  of  $4,000  as 
attorneys  for  the  district. 

It  Is  insisted  by  counsel  for  the  drainage 
district  that  tbe  facts  in  the  record  show 
fraud  and  collusion  on  the  part  of  the  engi- 
neers and  attorneys  for  the  district  We  do 
not  deem  it  necessary  to  set  out  the  facts 
pertaining  to  this  branch  of  the  case;  for, 
In  our  opinion,  the  facts  fall  short  of  show- 
ing fraud  or  collusion  as  charged.  We  are 
of  the  opinion,  however,  that  tbe  fees  allow- 
ed tbe  attorneys  for  their  services  and  the 
compensation  allowed  the  engineers  are  ex- 
cesslTe,  but  our  (pinion  is  not  based  on  the 
gpround  of  fraud  or  collusion  between  the  at- 
torneys and  the  engineers.  Our  conclusion  is 
reached  for  the  reasons  which  we  shall  now 
•tate: 


[1]  We  shall  first  take  up  the  question  of 
the  attorney's  fees.  It  may  be  stated  in  the 
outset  that,  like  all  other  cases,  the  attorneys 
must  look  for  pay  for  their  services  to  those 
who  employ  them  unless  there  is  some  special 
provision  of  the  statute  for  their  payment 
otherwise.  Section  4  of  the  drainage  act  of 
1911  provides  that  tbe  county  court  shall 
appoint  three  commissioners  after  it  has  es- 
tablished tbe  drainage  district;  that  upon 
their  qualification  the  board  shall  prepare 
plans  for  the  improvement  within  tbe  district 
as  prayed  in  the  petition  and  procure  esti- 
mates from  competent  engineers  as  to  the 
cost  thereof.  The  section  further  provides 
that  for  this  purpose  the  board  may  employ 
such  engineers  and  other  agents  as  may  be 
needful,  such  engineers  to  give  bond  as  re- 
quired in  section  one  of  the  act,  and  that  it 
may  provide  for  their  compensation,  which, 
with  all  other  necessary  expenditures,  includ- 
ing services  of  such  attorneys  as  tbe  county 
may  employ,  shall  be  taken  as  part  of  the 
cost  of  the  Improvement  See  Acts  1011,  p. 
197. 

It  will  be  remembered  that  the  act  of  1913 
gave  the  chancery  court  jurisdiction  to  wind 
up  the  affairs  of  the  district  and  provided 
that  no  claims  should  be  allowed  except  sudt 
as  were  created  and  Incurred  by  order  of 
the  county  court  in  the  matters  properly 
chargeable  against  said  district  This  brings 
us  directly  to  a  consideration  of  what  serv- 
ices of  the  attorneys  are  properly  chargeable 
against  the  district 

Section  4  of  tbe  drainage  statute  above  re- 
ferred to  Is  the  only  section  of  the  drainage 
act  which  provides  for  the  employment  of  at- 
torneys. From  a  careful  reading  of  that 
section  It  is  apparent  that  the  framers  of 
the  statute  did  not  intend  to  require  the 
landowners  affected  by  the  drainage  district 
to  pay  tbe  attorneys  for  their  services  in  get- 
ting up  the  drainage  district  It  is  appar- 
ent from  the  decree  of  the  chancellor  and 
from  tbe  record  in  the  case  that  the  attor- 
neys were  allowed  fees  for  services  in  get- 
ting up  tbe  district  In  this  the  chancery 
court  erred.  Tbe  attorneys  were  not  and 
could  not  be  appointed  under  tbe  statute 
until  after  the  drainage  district  was  estab- 
lished by  the  county  court  They  were  ap- 
pointed on  tbe  11th  day  of  March,  1912,  and 
the  statute  did  not  contemplate,  as  we  have 
already  seen,  that  they  should  be  allowed 
any  compensation  for  services  performed  by 
them  prior  to  that  date.  The  record  shows 
that  the  only  services  performed  by  them 
after  this  time  was  some  work  done  by  them 
looking  to  tbe  preparation  of  a  contract  be^ 
tween  the  drainage  district  and  A  V.  Wills 
&  Son,  tbe  successful  bidders.  No  contract 
between  the  drainage  district  and  the  con- 
tractors was  ever  prepared  by  the  attomeya 
The  only  other  service  performed  by  tbe  at- 
torneys was  in  tbe  defense  of  tbe  suit  in  the 
chancery  court  brought  by  certain  landown- 
ers seeking   to  attack  the  legality  of  the 
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formation  of  tbe  district  This  suit  was 
successfully  defended  by  the  attorneys,  and 
almost  Immediately  thereafter  the  Legisla- 
ture passed  an  act  to  dissolve  the  district. 

[2]  When  xve  take  into  consideration  the 
services  performed  by  the  attorneys  which 
became  legal  charges  against  the  district, 
measured  by  like  services  performed  in  other 
cases,  we  think  the  sum  of  $1,000  would  be 
a  reasonable  compensation  for  the  attorneys. 
In  making  this  allowance  we  take  into  con- 
sideration that  the  statute  contemplates  the 
employment  of  but  one  firm  of  attorneys, 
and  compensation  Is  allowed  on  that  basis. 
See  Seltz  v.  Meriwether,  114  Ark.  289,  169 
S.  W.  1175.  Though  we  hold  that  the  stat- 
ute contemplates  the  employment  of  but  one 
attorney  or  firm  of  attorneys  by  the  county 
court,  we  do  not  wish  to  be  understood  as 
holding  that  the  act  prevents  the  employment 
of  other  counsel  in  the  sound  discretion  of 
the  court  in  proper  cases  to  aid  in  litigation 
against  the  district  There  Is  nothing  in  the 
record,  however,  from  which  it  could  be  in- 
ferred that  additional  counsel  was  neces- 
sary in  the  present  case,  and  in  order  to 
charge  for  the  services  of  more  than  one  firm 
of  attorneys  it  was  incumbent  upon  the  at- 
torneys to  show  the  necessity  of  the  employ- 
ment of  additional  counsel,  and  that  such  em- 
ployment was  authorized  by  the  county  court 

[3]  In  the  case  of  Lilly  v.  Robinson  Merc. 
Co.,  106  Ark.  671,  163  S.  W.  820,  we  held 
that  the  question  of  what  is  a  reasonable 
attorney's  fee  for  services  performed  in  a 
case  where  such  inquiry  arises  is  usually 
one  of  fact  to  be  determined  from  the  weight 
of  the  evidence. 

[4]  Again,  in  Bell  &  Oarlton  v.  Welch,  38 
Ark.  139,  it  was  held  that  the  court  or  Jury 
required  to  fix  the  compensation  for  an  at- 
torney can  only  assess  such  fee  upon  proper 
proof,  which  may  include  the  testimony  of 
other  attorneys  as  to  what  would  be  a  rea- 
sonable fee  under  the  drcumstances,  taking 
Into  consideration  the  value  of  the  services 
actually  rendered.  See,  also,  the  case  note 
to  20  Ann.  Cas.  at  page  63. 

Though  it  Is  settled  that  the  testimony  of 
duly  qualified  witnesses  given  as  expert  opin- 
ion evidence  is  admissible  on  the  issue  of 
the  value  of  the  services  of  an  attorney,  it 
Is  equally  well  settled  that  the  opinion  evi- 
dence of  such  expert  witnesses  is  not  con- 
clusive; but  such  evidence  la  to  be  taken 
in  consideration  with  all  other  evidence  in 
the  case  in  arriving  at  a  conclusion  as  to  the 
just  and  reasonable  compensation  for  the 
services  performed.  LUly  v.  Roblns<m  Mera 
Co.,  supra,  and  case  note  to  20  Ann.  Cas.  56. 

[S]  We  think  it  fairly  deducible  from  our 
own  cases  and  from  the  case  note  above  re- 
ferred to  that  in  determining  what  is  a  rea- 
sonable attorney's  fee  it  is  competent  and 
proper  to  consider  the  ambunt  and  character 
of  the  services  rendered,  the  labor,  time, 
and  trouble  involved,  the  nature  and  im- 
portance  of   the  litigation   or   business   in 


which  the  services  are  rendered,  the  amount 
or  value  of  the  property  Involved  In  the  em- 
ployment, the  skill  or  experience  called  for 
in  the  performance  of  the  services,  and  the 
professional  character  and  standing  of  the 
attorneys. 

The  record  In  the  case  before  us  shows 
that  Judge  Hemingway,  a  former  Justice  of 
this  court,  in  behalf  of  his  firm,  was  pres- 
ent and  took  part  in  the  trial  in  the  chan- 
cery case  in  which  the  legality  of  the  forma- 
tion of  the  district  was  involved,  and  that 
his  firm  charged  and  was  allowed  $200  for 
their  services.  So,  when  the  principles  of 
law  above  announced  are  applied  to  the  facts 
in  this  case,  we  think  the  sum  of  ^,000,  as 
above  stated,  a  reasonable  compensation  to 
be  allowed  the  attorneys  for  the  services 
which  were  a  legal  charge  against  the  lands 
of  the  district 

[6-1]  What  we  have  said  in  regard  to  -the 
principles  of  law  governing  the  compensa- 
tion to  be  allowed  to  attorneys  applies  with 
equal  force  to  the  engineers.  They  are  en- 
titled to  only  such  fees  as  are  expressly 
or  by  necessary  implication  allowed  by  the 
statute.  Civil  engineers  were  introduced 
who  testified  that  the  engineers  In  this  case 
were  entitled  to  a  much  larger  fee  than  was 
allowed  them  by  the  county  court,  but  in  ar- 
riving at  their  opinion  they  took  into  con- 
sideration the  fact  that  the  engineers  had 
performed  services  in  the  smaller  district, 
which  was  abandoned  because  It  was  not 
practicable.  The  engineers  were  not  enti- 
tled to  anything  for  services  performed  by 
them  looking  to  the  establishment  of  that 
district  It  is  only  when  a  district  Is  formed 
that  the  engineers  are  entitled  to  compensa- 
tion for  preliminary  surveya  The  bond  re- 
quired shows  this  to  be  so.  If  the  district 
is  not  formed,  the  language  of  the  bond  re- 
quired by  the  statute  is  that  the  signers 
thereof  will  pay  such  expenses.  It  also  ap- 
pears to  us  that  the  experts  in  their  evi- 
dence took  into  consideration  the  amount  of 
work  to  be  performed  by  the  engineers  In  the 
construction  of  the  improvement  No  work 
of  this  sort  was  performed  by  the  engineers, 
and  they  are  not  entitled  to  any  compensa- 
tion for  It  An  examination  of  the  whole 
record  leads  us  to  the  conclusion  that  the 
testimony  upon  this  branch  of  the  case  was 
not  fully  developed.  In  arriving  at  the  fee 
to  be  allowed  to  the  engineers  the  court 
should  have  considered  only  the  services  for' 
which  they  were  legally  entitled  to  charge. 
Under  the  statute,  in  fixing  the  amount  to  be 
allowed  the  engineers,  the  court  should 
have  been  governed  by  the  rules  and  princi- 
ples of  law  applicable  to  the  fees  to  be  al- 
lowed the  attorneys  for  the  district  This 
was  not  done  by  the  court  and  for  that  er- 
ror the  judgment  in  favor  of  the  engineers 
must  also  be  reversed,  and,  the  testimony  on 
this  branch  of  the  case  not  being  fully  devd- 
oped,  the  cause  will  be  remanded,  with  di- 
rections to  the  chancellor  JtA  allow  either 
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party  a  reasonable  ttme  within  whicb  to  take 
additional  proot 

It  foUowB  from  the  views  that  we  have  ex- 
pressed that  the  decree  mast  be  reversed, 
and  the  cause  remanded,  with  directions  to 
tbe  chancellor  to  render  a  decree  in  accord- 
ance with  this  opinion. 


NELSON,  Constable,  et  aL  v.  HARPER. 

(No.  112.) 

(Supreme  Court  of  Arkansas.     Jan.  17,  1918.) 

1.  ASSIONVXNTS    rOB    BENEFIT    OF    CBEDITOBS 

«=».S9—CoNDiTioNB— Release— VALiDmr. 
In  the  absoice  of  statute  to  tbe  contraij, 
a  provision  in  an  assignment  for  the  benefit 
of  creditors  that  as  a  condition  precedrait  to 
participation  in  the  funds  assl^ed,  the  creditors 
should  release  the  debtor,  would,  render  the  as- 
signment void,  even  though  all  the  debtor's  prop- 
erty was  included. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Gent  Dig.  iS  154-101; 
r>€c  IMg.  <S=>39.] 

2.  Assignments  fob  Benefit  of  Cbeditobs 
«=>39— Rights  of  Ceeditob— Statute. 

Under  the  statute  a  creditor  cannot  ignore 
faia  debtor's  assignment  for  the  benefit  of  credi- 
tors, and  subject  the  property  to  the  payment 
of  his  debt,  though  the  assignment  stipulates 
that  tbe  assignor  shall  be  released  from  fur- 
ther payment. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §S  154-164; 
Dec.  Dig.  <S=»39.] 

3.  As.SIGNltENT8    FOB    BENEFIT    OF    CBBDITOBS 
«=»75,    20S— VAUDITY— ASSIGNBK'S    IltVKN- 

TOBT  AND  Bond. 

Such  instrument,  under  which  the  assignee 
took  possession  of  the  property  and  directed 
an  inventory,  which  was  made,  was  not  affected 
as  an  assignment  for  the  benefit  of  creditors, 
although  the  assignee  did  not  comply  with  Kir- 
by's  Dig.  $  336,  in  regard  to  filing  his  inventory 
and  bond  with  the  clerii  of  the  chancery  court. 

[E3d.  Note. — ^For'  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Di«.  SS  297,  674, 
675;  Dec.  Dig.  <8=>75,  20a] 

4.  Assignkentb  fob  Benefit  of  Cbeditobs 
«=>193— Gabnishment— Pbopebtt  Subject. 

Property  of  a  debtor  in  possession  of  a 
trustee  under  an  assignment  for  the  benefit  of 
an  his  creditors  could  not  be  reached  by  gai^ 
nisbment  issued  at  the  instance  of  one  of  the 
creditors  to  have  his  claim  satisfied  in  full  and 
levied  by  a  constable  with  notice  of  the  as- 
signment and  the  assignee's  possession,  as  the 
fund  must  go  to  aU  the  creditors  pro  rata. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors.  Cent.  Dig.  $f  196,  694- 
601;  Dec.  Dig.  «=»193;  Garnishment,  Cent 
Dig.  i  118.] 

Appeal  from  Circuit  Court,  Union  County ; 
Oias.  W.  Smith,  Judge. 

Action  by  R.  G.  Harper,  trustee,  against 
John  D.  Nelson,  as  Constable,  and  another. 
Judgmmt  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

The  Monroe  Grocer*  Company,  Limited,  re- 
covered Judgment  against  one  J.  P.  Gathright 
tor  $52.25.  Execution  was  issued  and  levied 
by  the  constable  upon  certain  goods  as  the 
t>roperty  of  Gathright  R.  G.  Harper  (ap- 
pellee) instituted  this  suit  against  the  plain- 


tiff in  execution  and  the  constable  to  recover 
.the  possession  of  these  goods.  Harper  claim- 
ed title  to  the  property  under  an  instrument 
purporting  to  be  a  deed  of  assignment  by 
Gathright  for  the  benefit  of  creditors  In 
which  be  conveyed  to  Harper  "as  trustee  for 
the  use  and  benefit  of  all  his  creditors"  all 
of  his  property,  the  deed  reciting: 

"Consisting  of  lands  and  personal  iwoperty, 
the  personal  property  consisting  of  a  stock  of 
merchandise  located  at  my  store  building  at 
Strong,  Ark.,  and  all  book  accounts  and  notes 
due  me  by  sundry  parties  arising  from  the  sale 
to  them  of  merchandise  and  otherwise,  all  of 
said  property,  both  real  and  personal,  being  de- 
scribed in  said  inventory  attached  hereto  as 
aforesaid." 

The  instrument  farther  redting: 
"This  assignment  conditioned,  however,  that 
the  same  is  made  with  the  understanding  that 
all  my  creditors  accept  the  same  in  full  of  their 
said  debts,  fully  releasing  me  from  the  further 
payment  therefrom." 

And  the  instrnment  contained  tbe  farther 
recital: 

"It  is  further  agreed  by  the  undersigned  that 
all  my  rights  and  equity  of  redemption  in  and 
to  all  lands  heretofore  mortgaged  by  mo  to  oth- 
er creditors  is  hereby  assi^S  to  said  R.  G. 
Harper  as  trustee,  for  the  use  and  benefit  of 
my  said  creditors,  except  the  land  mortgaged 
to  J.  D.  Gathright  being  my  homestead.  A  fur- 
ther condition  of  this  assignment  being  that  the 
terms  hereof  are  to  be  accepted  by  said  creditors 
within  a  reasonable  time  from  date  hereof." 

Among  other  things  in  tbe  agreed  state- 
ment of  facts  Is  the  following: 

"That  said  R.  G.  Harper  as  assignee  did  not 
make  or  cause  to  be  made  an  inventory  of  the 
stock  of  merchandise  before  the  execution  and 
delivery  of  the  assignment,  but  did  cause  to  be 
made  an  inventory  of  the  same  prior  to  tbe  is- 
suing of  the  execution  on  the  judgment  men- 
tioned, and  that  J.  D.  Nelson  as  constable,  be- 
fore levying  the  execution,  was  duly  notified  of 
the  assignment,  that  immediately  after  the  as- 
signment the  said  R.  G.  Harper,  through  J.  D. 
Gathright,  took  possession  of  said  stock  of  mer- 
chandise, directing  the  said  J.  D.  Gathright  to 
at  once  take  an  inventory  of  the  same  and  which 
inventory  was  at  once  talten  and  in  the  hands  of 
R.  _G.  Harper  before  the  issuance  of  said  exe- 
cution, and  the  keys  of  the  storehouse  were  not 
delivered  to  the  said  R.  G.  Harper  until  after 
the  levy  of  the  execution ;  that  no  inventory  or 
bond  was  ever  filed  by  the  said  R.  G.  Harper 
with  the  circuit  clerk  of  Union  county  under 
tbe  law  governing  assignments,  or  otherwise; 
that  no  bond  was  ever  made." 

The  mortgage  referred  to  in  the  instru- 
ment purporting  to  be  an  assignment  was  In- 
troduced, with  the  instrument  purporting  to 
be  the  assignment,  in  evidence,  and  it  showed 
that  Gathright  mortgaged  to  bis  son  194 
acres  of  land,  three  mules,  and  a  lot  of  cows 
and  calves,  to  secure  an  Indebtedness  of  $900. 

The  court  found  that  the  plaintiff  (appel- 
lee) had  title  to  the  property,  and  rendered 
Judgment  In  his  favor  for  the  same. 

Neil  C.  Marsh,  of  El  Dorado,  for  appel- 
lants. R.  G.  Harper  and  W.  B,  Patterson, 
both  of  El  Dorado,  for  appellee. 

WOOD,  3.  (after  stating  tbe  facts  as 
aboye).     [1]  A  provision  In  an  assignment 
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'Which  requires,  as  a  condition  precedent  to 
participation  In  the  fnnda  assigned,  that  the 
creditors  shall  release  the  debtor  is;  accord- 
ing to  the  prevailing  American  rule,  oppres- 
tsive  and  renders  the  assignment  void,  even 
though  all  the  debtor's  property  is  included, 
rrhls,"  say  the  authors  of  Ruling  Case  Law, 
"is  on  the  ground  that  an  Insolvent  debtor 
has  no  right  to  dictate  terms  which  shall 
make  him  Independent  of  his  legal  obliga- 
tions, and  that  it  is  contrary  to  justice  and 
against  public  policy  to  allow  debtors  to 
coerce  their  creditors  into  releasing  their 
debts."  2  B.  O.  I/.  670,  671,  and  note.  This 
doctrine  was  announced  in  Collier  v.  Davis, 
47  Ark.  367,  1  S.  W.  684,  68  Am.  Bep.  758, 
overruling  Clayt<m  v.  Johnson,  36  Ark.  406, 
38  Am.  Hep.  40,  where  the  contrary  was 
tield. 

Under  the  above  rule  the  condition  In  the 
instrument  under  review  requiring  all  the 
creditors  of  Gathrlgbt  to  release  him  from 
further  payment  of  their  debts  as  a  conditiim 
precedent  rendered  the  instrumtot  void  un- 
der the  general  rule  as  to  assignments  for 
the  benefit  of  creditors,  in  the  absence  of  a 
statute  to  the  contrary. 

[2]  Under  the  old  rule  in  regard  to  as- 
signments for  the  benefit  of  creditors,  any  of 
the  ctedltors  of  Gathrlght  could  have  ig- 
nored the  assignment  and  subjected  his  prop- 
erty to  the  payment  of  their  debts.  But 
this  is  not  the  rule  under  our  statute. 

In  Bichmond  v.  Mississippi  Mills,  52  Ark. 
80, 11  S.  W.  960,  4  L.  B.  A.  413,  we  said  that, 
where  a  debtor  executed  an  instrument,  in 
whatsoever  form,  or  by  whatsoever  name, 
with  the  intention  of  having  it  operate  as  an 
assignment  and  with  the  intention  of  grant- 
ing the  property  conveyed  absolutely  to  the 
trustee  to  raise  a  fund  to  pay  'debts,  the 
transaction  constitutes  an  assignment 

The  court  was  warranted  in  finding,  under 
the  agreed  statement  of  facts,  that  the  in- 
strument under  consideration  constituted  an 
assignment,  and  it  had  the  effect  to  trans- 
fer the  title  to  the  property  mentioned  there- 
in to  Harper  as  trustee  for  the  use  and  bene- 
tlt  of  all  the  creditors. 

[3]  The  agreed  statement  of  facts  shows 
that  Harper  took  possession  of  the  property 
through  J.  D.  Gathrlght,  and  directed  him 
to  make  an  inventory,  which  was  done ;  and 
while  Harper,  as  assignee,  did  not  comply 
with  the  requirements  of  the  statute  in  re- 
gard to  filing  his  inventory  and  bond  with 
the  clerk  of  the  chancery  court  (Klrby's  Di- 
gest, S  336),  that  did  not  operate  to  divest 
the  title  out  of  him  as  trustee  or  change  the 
character  of  the  Instrument,  under  the  stat- 
ute, as  a  general  assignment  for  the  benefit 
of  all  the  creditors. 

[4]  In  State  National  Bank  v.  Wheeler- 
Motter  Merc.  Co.,  104  Ark.  222,  148  S.  W. 
1033,  an  insolvent  mercantile  firm  sold  its 
stock  of  goods  for  the  sum  of  $1,010,  and 
turned  the  proceeds  over  to  one  B.  H.  Kuhl, 
tor  the  purpose  of  distributing  the  same  pro 


rata  among  Its  creditors.  T%e  transaction 
was  merely  verbal,  and  not  evidenced  by  any 
written  assignment  Kuhl  was  vice  presi- 
dent of  the  State  National  Bank,  and  the 
money  deposited  was  placed  to  his  credit  on 
the  books  of  the  bank.  The  amount  was 
sufficient  to  pay  25  per  cent  of  the  debtor's 
liabilities.  Most  of  the  creditors  agreed  to 
accept  the  pro  rata  of  25  per  cent,  but  the 
plaintiff  creditor  declined  to  accept  that  snm 
and  brought  suit  in  the  circuit  court  against 
the  debtor  to  recover  the  amount  of  its  debt, 
and  sued  out  a  writ  of  garnishment  against 
the  bank  to  appropriate  the  funds  in  its 
hands  to  the  payment  of  plaintifTs  claim. 
The  circuit  court  directed  a  verdict  tor  the 
plaintiff  for  the  full  amount  of  its  claim 
against  the  bank  as  garnishee.  In  reversing 
the  ruling  of  the  trial  court  we  said: 

"In  the  absence  of  a  statute,  funds  or  other 
property  held  under  a  void  asBlgnmeat  for  the 
benefit  of  creditors  is  subject  to  gamiahment  at 
the  action  erf  any  creditor  or  or  the  assignor; 
but  that  rule  Is  changed  m  this  stnte  by  a  stat- 
ute, which  provides  that  if,  for  any  cause,  an 
assisiiment  shall  be  declared  void,  'the  same 
shall  then  be  considered  and  treated  as  a  gen- 
eral assignment  of  all  hia  property,  not  exempt 
from  execution,  for  the  benefit  of  all  hia  credi- 
tors pro  rata,  and  said  propert?  shall  be  dis- 
posed of  and  distributed  for  their  benefit  under 
the  orders  and  directions  of  the  chancery 
court' " 

—citing  Tapp  v.  Williams,  83  Ark.  182,  103  S. 
W.  161,  where  we  said: 

"The  assignment  of  the  debtor's  assets  for  the 
benefit  of  all  the  creditors  must,  under  the  stat- 
ute, go  to  all  the  creditors  pro  rata.  No  one  of 
them  has  the  right  by  garnishment  to  subject 
the  trust  fund  to  the  payment  of  all  bis  debt  to 
the  exclusion  of  the  debts  ot  the  others." 

The  doctrine  of  the  above  cases,  under  the 
agreed  statement  of  facts,  is  applicable  here. 
At  the  time  the  goods  were  levied  on  by  the 
constable  under  the  execution,  he  had  notice 
of  the  assignment,  and  that  the  assignee, 
Harper,  was  in  possession  of  the  proi>erty  un- 
der and  by  virtue  of  such  assignment  Un- 
der the  facts  of  the  above  cases  we  held  that 
trust  funds  In  the  hands  of  a  trustee  or  a»- 
stenee  for  the  payment  of  all  creditors  of  a 
debtor  could  not  be  reached  by  garnishment 
Issued  at  the  instance  of  one  of  the  creditors 
to  have  his  claim  satisfied  In  full;  that  the 
assignment  of  the  debtor's  assets  for  the 
benefit  of  all  the  creditors  must  under  the 
statute,  go  to  all  the  creditors  pro  rata. 

There  is  no  well-grounded  distinction  be- 
tween trust  funds  held  for  the  payment  of 
debts  and  goods  held  in  trust  for  the  same 
purpose.  If  trust  funds  under  the  facts  in 
the  above  cases  could  not  be  reached  by  gar- 
nishment, it  necessarily  follows  that  the  goods 
held  in  trust  under  the  facts  of  the  instant 
case  cannot  be  reached  by  executicm.  The 
remedy  of  appellant  grocer  company  for  the 
satisfaction  of  its  Judgment  as  pointed  out 
in  Tapp  V.  Williams,  supra,  was  in  equity 
against  the  trustee  for  the  payment  of  its 
claim  pro  rata. 

The  Judgment  of  the  drcnit  court  is  there- 
fore correct,  and  It  is  afflrmei,^        i 
Digitized  by  VjOO^  Ic 
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STOKXSS  V.  8TATB.     (Na  114.) 
(Supreme  Court  of  Axkamwa.    Jan.  17,  1916.) 

1.  Cbhoral  Law  4=9280— Biqht  of  APPXiX 

— Plba  or  GuiLTT. 

VTbere  defendant,  after  entering  a  plea  of 
xnllty  before  a  justice  of  the  peace  to  an  in- 
formation gnffidently  diarginc  Dim  with  aban- 
donment of  his  wife  and  child  in  Tiolation  of 
Acts  1909,  p.  134,  and  after  his  punishment  had 
been  fixed  by  the  justice,  his  plea  not  having 
been  withdrawn,  appealed  to  the  circuit  court, 
■nch  appeal  should  nave  been  dismissed. 

[Ed.  Note.— IV>r  other  cases,  see  Criminal 
tiHw,  Cent  Dig.  H  667-609 ;  Dec.  Dig.  «=»260.] 

2.  CaaasAi.  Law  «S91026— Right  or  Apfkal 
— ^Plka  or  GuiLTT— Defective  Accusation. 

Accused  does  not  lose  his  right  of  appeal 
by  entering  a  plea  of  guilty  where  the  accusa- 
tion states  no  offense,  but  inay  attack  the  accu- 
sation on  appeal  for  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  U  2615-2618;  Dec.  Dig.  «=> 
1026.] 

8.  Cbiminai,  Law  «=»278— "Pixa  or  Guiltt" 

— Skntenok. 

A  "plea  of  gnllty,"  being  a  formal  confes- 
sion of  guilt  before  the  court,  leaves  the  court 
-with  power  only  to  pass  sentence  as  upon  a  ver- 
dict 

[Bd.  Note.— SVnr  other  cases,  see  Criminal 
Lew.  Out  Dig.  H  631,  632,  634 ;  Dec.  Dig.  «=» 
27S. 

For  other  defiiiltiozis.  see  Words  and  Phrases, 
First  and  Second  Series,  Plea  of  Guilty.} 

Aiq)eal  from  Circuit  Conrt,  Washington 
County;  J.  S.  Maples,  Judge. 

Harry  G.  Stokes  entered  a  plea  of  guilty  in 
a  Jastlce'8  court,  of  the  crime  of  abandoning 
his  wife  and  child,  and  being  convicted  of 
such  crime  on  his  appeal  to  the  circuit  court 
where  he  withdrew  such  plea,  he  appeals. 
Reversed,  and  appeal  from  Justice's  court 
dlnmlwifd 

B.  L.  llatlock,  of  Van  Bnren,  for  appel- 
lant Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

HABT,  J.  3%e  depnty  prosecuting  attor- 
ney of  Washington  county,  Arlc.,  filed  an 
Information  before  a  Justice  of  the  peace  <rf 
said  county  charging  the  defendant,  Harry 
O.  Stokes,  with  the  statatory  crime  of  aban< 
donlng  his  wife  and  child.  See  Acts  1909, 
p.  134.  The  defendant  entered  a  plea  of 
Knllty,  and  his  punishment  was  fixed  by  the 
Justice  of  the  peace  at  a  fine  of  $76,  and  im- 
prisonment for  60  days  in  the  coonty  JalL 

Within  the  time  allowed  by  statute  he 
prayed  and  was  granted  an  appeal  to  the 
circuit  court  of  Washington  county.  When 
Ills  case  came  on  for  trial  in  the  circuit  court 
lie  was  iiermltted  to  withdraw  his  plea  of 
SuUty,  and  to  enter  a  plea  of  not  guilty.  He 
was  tried  and  convicted  in  the  circuit  court 
and  the  Jury  fixed  his  punishment  at  a  fine 
of  $350  and  one  year's  imprisonment  In  the 
county  Jail.  From  the  Judgment  of  convic- 
tion, the  defendant  prosecutes  this  appeal. 

[1]  The  circuit  court  should  have  dismiss- 
ed the  appeal  of  the  defendant     The  de- 


fendant entered  his  plea  of  gnllty  before  the 
Justice  of  the  peace.  In  doing  so  he  confessed 
himself  guilty  In  the  manner  and  form  as 
charged  against  him  In  the  information. 

[2]  Where  the  facts  alleged  In  an  Informa- 
tlcrn  or  Indictment  do  not  constitate  an  of- 
fense, the  defendant  has  lost  nothing  by 
pleading  guilty,  and  on  appeal  may  attack 
the  indictment  or  information  for  the  first 
time.    Fletcher  v.  State,  12  Ark.  169. 

In  the  Instant  case  we  have  not  set  out 
the  Information.  It  was  filed  under  Act  62 
of  the  Acts  of  1909,  and  charged  the  defend- 
ant with  the  crime  of  wife  abandonment 
It  was  substantially  In  the  language  of  the- 
act,  and  no  objection  has  been  made  or  could 
be  made  as  to  its  form. 

[3]  The  defendant  pleaded  guilty  when  he 
was  arraigned  before  the  Justice  of  the  peace, 
and  sentence  was  there  pronounced  against 
him.  His  plea  of  guUty,  as  received  by  the 
conrt  and  recorded,  was  an  admlssioa  of  any 
offense  well  charged  in  the  Information.  Un- 
less it  was  withdrawn  by  leave  .of  the  courts 
there  would  be  nothing  left  to  be  done  but  for 
the  court  to  pass  sentence  upon  him.  The- 
reason  is  that  a  plea  of  guilty  Is  a  formal 
confession  of  guilt  before  the  court  In  which 
the  defendant  Is  arraigned,  and  the  court 
can  then  only  pass  sentence  as  upon  a  ver- 
dict State  V.  Wright  96  Ark.  203,  131  S. 
W.  688;  Clark's  Criminal  Procedure,  pp. 
373,  374. 

In  the  case  of  Commonwealth  ▼.  Mahoney, 
116  Mass.  151,  the  court  held  that  a  plaintiff 
who  pleads  guilty  to  a  complaint  In  the  munic- 
ipal court  and  appeals  to  the  superior  conrt 
Is  not  entitled  to  a  trial  by  Jury,  and  that 
unless  the  plea  is  withdrawn  by  special  leave 
of  the  court  in  which  it  is  made  or  a  mo- 
tion is  Interposed  in  arrest  of  Judgment  for 
legal  defects  apparent  on  the  record,  the  oom- 
monwealtb  is  entitled  to  have  sentence  pass- 
ed. See,  also.  Commonwealth  v.  Wlnton, 
108  Mass.  486,  and  12  Cyc.  801. 

It  follows  that  the  circuit  court  erred  In 
not  dismissing  the  appeal  of  the  defendant, 
and  for  that  error  the  Judgment  will  be  re- 
versed, and  the  appeal  of  the  defendant  from 
the  justice  of  the  peace  court  to  the  circuit 
court  will  be  dismissed.    It  Is  so  ordered. 


MOREHEAD  et  aL  v.  HARRIS.     (No.  lit.) 

(Supreme  Conrt  of  Arkansas.    Jan.  17,  1916.) 

1.  Bnxs  AND  Notes  9=»327— NEOonABLX  In- 
STEUMENT— "Bona  Fide  HoLdbb." 

To  constitute  one  a  "bona  fide  holder"  of  a 
negotiable  instrument  it  is  essential  that  he 
take  It  bona  fide  tor  a  valuable  consideration  in 
the  usual  course  of  business  before  maturity, 
without  notice  of  any  existing  defense  and  of 
dishonor  thereof. 

[Ed.  Note.— For  other  cases,  see   Bills  and 
Notes,  Cent  Dig.  I  792;    Dec.  Dig.  (8=3327. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bona  Fide  Holder.] 
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2.  BiLM  AWD  Notes  «=9l71,  342  —  Neqoti- 

ABLK     INSTBTTMKNT— IhDOSSEMKNT    WITBOtrT 

Bbooubsb— Notice  of  OErBNSES. 

That  the  payee  of  a  negotiable  note  indors- 
ed it  without  recourse  did  not  impair  its  ne- 
{[otiabilit;  or  put  the  indorsee  on  notice  of  any 
infirmity  or  defenses. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Die.  H  415,  830-841;  Dec.  Dig. 
«=»m,  342.] 

3.  BnxB  AKD  Notes  «=9837— Notice  of  De- 
fects—Recobded  MOBTOAGB. 

That  a  recorded  mortgage  riven  to  indemni- 
fy the  indorsers  of  a  negotiable  note  indicated 
that  the  note  was  indorsed  by  S.  and  three 
others,  when,  in  fact,  it  was  not  indorsed  by  S., 
did  not  charge  a  transferee  of  the  note  with  no- 
tice that  it  was  signed  by  the  three  indorsers  on 
the  condition  that  it  should  not  be  delivered  or 
become  effective  until  signed  by  S.,  where  it  did 
not  appear  that  inquiry  of  the  payee  would  have 
have  aisclosed  this  fact. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes.  Oant.  Dig.  SS  818.  850-863 ;  Dec.  Dig. 
«S9337.] 

4.  Bix,t.8  AitD  Notes  «s>537— Neootiabus  In- 
STBTTUENT— Action  bt  Bona  Fide  Holdeb 
—Evidence— Inbtbtjction  of  Vebdict. 

Wbere  in  a  transferee's  action  on  a  nego- 
tiable note  there  was  no  evidence  that  plaintiff 
had  notice  of  any  equitable  defenses,  or  of  facts 
which  would  have  put  him  on  inquiry,  or  vtas 
not  a  bona  fide  holder,  the  court  properly  in- 
structed a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Sf  1862-1893 ;  Dec.  Dig.  «=s> 
637.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Action  by  W.  M.  Harris  against  J.  T.  More- 
bead  and  others.  From  Judgment  for  plain- 
tiff, the  defendants  not  named  appeal.  Af- 
firmed. 

W,  M.  Harris  brought  this  suit  upon  a. 
promissory  note  as  follows: 
"$1,000.00.  June  5,  1914. 

"January  1,  1916,  after  date,  we  promise  to 
pay  to  the  order  of  Geo.  W.  Fowler,  one  thou- 
sand and  no/100  dollars,  at  Malvern,  Ark.,  for 
value  received,  with  interest  at  10  per  cent 
per  annum  from  date  until  paid. 
"[Signed]  A.   W.   Morehead, 

"T.    S.    Rsher. 
"J.    T.    Morehead. 
"D.  S.  Bray." 

Appellee  claimed  to  be  the  bona  fide  hold- 
er for  value  thereof,  having  purchased  the 
note  before  maturity  in  the  usual  course  of 
bnsiness. 

A.  W.  Morehead  answered,  admitting  the 
execution  of  the  note,  but  appellants  denied 
that  It  was  negotiated  and  sold  to  plaintiff 
in  the  due  course  of  trade  for  a  valuable 
consideration.  They  alleged  that  Morehead 
was  principal  In  the  note  and  they  were 
sureties,  and  that  same  was  delivered  with- 
out their  knowledge  and  consent  to  the 
payee,  that  they  agreed  to  sign  the  note  as 
sureties  in  order  to  enable  A.  W.  Morehead 
to  purchase  a  half  interest  in  a  livery  stable 
in  Malvern,  upon  the  condition  that  J.  E. 
Stanley  would  also  sign  the  note  as  a  sure- 
ty, and  tliat  they  understood  that  said 
Stanley  was  to  sign  the  note,  and  that  It  was 


not  to  be  delivered  in  case  he  did  not  do  so. 

It  was  further  alleged  tliat  Fowler,  the 
payee,  also  knew  that  such  was  the  fact,  and 
that  the  note  was  not  signed  by  J.  E.  Stan- 
ley, and  was  delivered  contrary  to  their 
agreement  and  understanding  to  the  said 
payee,  without  such  signature,  and  that  they 
would  not  have  signed  the  note  if  they  had 
known  said  Stanley  would  refuse  to  sign 
same,  and  that  the  payee,  Fowler,  knew  that 
such  was  the  fact 

It  was  further  alleged  that  the  note  was 
transferred  by  Fowler  to  appellee,  Harris, 
with  fraudulent  intent,  and  that  he  had 
knowledge  of  all  the  facts  relative  to  the 
execution  of  the  note  at  the  time  of  the  par- 
chase  thereof,  and  waa  not  a  bona  fide 
holder. 

The  note  was  executed  by  all  the  par- 
ties as  it  appears,  but  the  three  appellants 
testified  that  they  agreed  to  and  did  sign  the 
same  as  sureties  only  upon  the  condition 
that  it  was  to  be  likewise  signed  by  J.  E. 
Stanley  and  was  not  to  be  negotiated  or  de- 
livered unless  signed,  by  him,  and  that  Stan- 
ley refused  to  sign  the  note  after  agreeing 
to  do  so,  which  fact,  however,  was  not 
known  to  them  at  the  time. 

A.  W.  Morehead,  the  principal,  executed  a 
mortgage  conveying  the  interest  in  the  prop- 
erty he  purchased  with  the  note  to  indem- 
nify the  signers  thereof,  mentioning  the  three 
appellants,  and  also  J.  E.  Stanley,  against 
any  loss  by  reason  of  becoming  sureties. 
When  the  note  was  presented  to  Fowler 
without  the  signature  of  Stanley,  he  looked 
it  over  and  accepted  it  In  payment  of  the 
property  to  be  sold  to  A.  W.  Morehead.  He 
later  purchased  the  farm  of  appellee  and 
gave  this  note  in  part  payment,  transferring 
the  same  by  indorsement  without  recooise 
before  maturity. 

Harris  made  some  inquiries  before  pur- 
chasing the  note,  and  went  to  the  clerk's 
otBce  and  asked  the  clerk  who  had  prepared 
the  papers,  the  note  and  mortgage,  whether 
it  was  a  good  note  and  secured  by  a  mort- 
gage. The  clerk  turned  to  the  record  of  the 
mortgage  and  opened  it  before  him  and  told 
him  he  thought  the  note  was  good,  not  know- 
ing at  the  time  that  it  had  not  been  signed 
by  J.  B.  Stanley,  and  was  discussing  the 
solvency  or  financial  responsibility  of  the 
makers  of  the  note  only.  When  he  came  to 
Stanley,  Mr.  Ault  spoke  up  and  said  the  note 
had  not  been  signed  by  Stanley,  but  was 
gilt-edge  paper,  as  it  was.  Harris  also  dls- 
cossed  it  with  an  attorney,  who  told  him  that 
it  was  a  good  note,  having  In  mind  only  the 
financial  condition  of  the  signers,  and  not 
knowing  anything  about  the  conditions  snr- 
rounding  the  execution  of  It. 

Harris  testified  that  he  sold  his  place  to 
Fowler  and  took  the  note  in  part  payment 
therefor,  after  making  Inquiries  as  to  the 
financial  condition  of  the  signers;    that  he 


^=3For  otber  eases  tee  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Dlgeata  and  Indexes 


ArkJ 


ABKAJifSAS  NAT.  BANK  r.  JOHNSOH 


623 


bad  BO  knowledge  whatever  or  Information 

at  the  time  of  any  defect  or  Irregularity  in 
the  paper,  or  of  any  defense  to  It,  because  of 
the  conditions  under  which  It  was  executed. 
He  admitted  that  the  clerk  opened  the  rec- 
ord of  the  mortgage  before  him,  but  said  he 
did  not  read  it,  and  did  not  know  that  Stan- 
ley was  expected  to  sign  it  in  the  first  in- 
stance, and  liad  no  information  that  the 
others  would  not  have  executed  the  note  but 
for  his  agreement  to  sign  it,  and  that  it  was 
not  to  be  delivered  without  such  signature. 
The  court  declined  to  give  appellants'  re- 
quested instructions  submitting  the  question 
of  appellee's  knowledge  of  the  alleged  defect 
or  infirmity  in  the  paper,  and  instructed  the 
Jury  to  find  a  verdict  for  the  plalntifl!  for  the 
amount  of  the  note,  which  was  done,  and 
judgment  rendered  therefor,  from  which 
this  appeal  is  prosecuted. 

H.  B.  Means  and  3.  C.  Ross,  both  of  Mal- 
vern, for  appellants.  W.  R.  Donham,  of  Ben- 
ton, for  appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  Appellants  contend  that  appellee  had 
such  notice  of  the  defect  and  infirmity  in  the 
paper  or  of  the  equitable  defense  thereto  as 
to  prevent  his  being  a  bona  flde  holder 
thereof. 

[1]  Before  one  can  become  a  bona  fide 
bolder  of  a  negotiable  instrument,  he  must 
take  it:  (1)  Bona  flde;  (2)  for  a  valuable 
consideration;  (3)  in  the  usual  course  of 
business;  (4)  before  maturity:  (5)  without 
notice  of  any  existing  defense  and  of  dishonor 
thereof.  If  the  purchaser  can  be  charged 
with  notice  of  the  defense  or  defect  of  title, 
be  is  not  a  bona  flde  holder  of  the  instrument 
Such  notice,  of  course,  must  exist  at  the  time 
the  paper  is  transferred  to  him  or  before  he 
paid  for  it.  Hogg  v.  Thurman,  90  Ark.  97, 
117  S.  W.  1070,  17  Ann.  Cas.  383 ;  Bank  of 
Monette  t.  Hale,  104  Ark.  38S,  149  S.  W.  845. 

[2]  The  ftict  that  the  payee  of  the  note  in- 
dorsed It  without  recourse  did  not  impair 
tbe  negotiable  character  of  the  Instrument, 
nor  put  the  indorsee,  api)ellee,  upon  notice  of 
any  infirmity  therein  or  defenses  thereto 
between  the  original  parties.  He  purchased 
tbe  note  In  the  usual  course  of  business  be- 
fore maturity,  for  a  valuable  consideration, 
npon  investigation  of  the  flnandal  responsi- 
bility of  the  makers,  after  b^Uig  Informed 
tbat  the  payee  would  Indorse  it  without  re- 
course. 

[3]  The  testimony  does  not  show  that  the 
payee  had  any'  knowledge  of  the  conditions 
existing  or  the  understanding  of  the  appel- 
lants with  Morehead,  the  principal  of  the 
note  at  the  time  they  signed  it,  and  the  only 
testimony  tending  to  show  any  knowledge 
npon  the  part  of  appellee  of  any  fact  relative 
to  the  making  of  the  note  was  the  exhibition 
of  the  record  of  the  mortgage  to  him,  where- 
in the  three  appellants  signers  thereof  and 


one  Stanley  were  Indemqlfled  against  loss  by 
reason  of  its  execution.  The  clerk,  after 
opening  the  mortgage  record  of  the  Instru- 
ment and  while  telling  the  appellee  his 
opinion  of  the  financial  responsibility  of  the 
signers  of  the  note,  mentioned  Stanley,  where- 
upon Mr.  Ault,  who  was  present  said  "Stan- 
ley did  not  sign  tbe  note,  but  It  Is  iron-clad 
even  with  Jim  Morehead  and  Tom  Fisher  on 
It"  This,  at  most,  put  the  Intwiding  pur- 
chaser upon  notice  that  at  the  time  ot  the 
execution  of  the  mortgage,  It  was  Intended 
that  Stanley  should  sign  the  note,  but  tbe 
note  had  been  taken  by  the  appellee  without 
the  signature  of  Stanley,  and  his  reason  for 
failing  to  sign  the  instrument  could  not  have 
developed  knowledge  of  the  fact  or  (barged 
tbe  purchaser  with  notice  of  the  allied  un- 
derstanding existing  between  Morehead,  the 
principal,  and  appellants  at  the  time  of  sign- 
ing the  Instrument  nor  would  an  inquiry  of 
the  payee  and  ascertainment  of  his  reason  for 
taking  the  paper  without  the  signature  of 
Stanley  have  brought  home  to  the  purchaser 
any  knowledge  of  the  condition  upon  which 
the  other  appellants  claimed  to  have  signed 
the  note. 

Appellee  testified  that  he  had  no  knowledge 
of  the  fact  even  that  Stanley  was  mentioned 
in  the  mortgage,  not  having  read  it ;  that  he 
investigated  only  to  determine  the  responsi- 
bility of  the  parties  to  the  note,  and  had  no 
information  whatever  of  any  defect  or  In- 
firmity in  the  paper  or  of  any  defense  there- 
to as  between  the  original  parties  at  the 
time  he  purchased  It  before  maturity  and 
for  value. 

[4]  There  being  no  testimony  to  show  that 
appellee  had  any  notice  of  any  equitable  de- 
fense oTriBHng  or  any  facts  that  should  have 
put  him  upon  Inquiry,  and  the  burden  of 
proof  being  upon  appellants  to  show  such 
fact,  the  court  did  not  err  in  instructing  the 
verdict  in  his  favor.  The  makers  of  the 
note  could  not  avail  themselves  of  the  defense 
attempted  to  be  set  up  as  against  appellee, 
who  was  a  bona  fide  holder  of  the  instrument 
sued  on.  Lanier  v.  Mortgage  Co.,  64  Ark. 
39,  40  S.  W.  466;  Southern  Sand  &  Material 
Uo.  T.  People's  Savings  Bank  &  Trust  Ca, 
101  Ark.  266,  142  S.  W.  178. 

The  Judgment  is  affirmed. 


ARKANSAS  NAT.  BANK  v.  JOHNSON. 
(No.  115.) 
(Supreme  Court  of  Arkansas.    Jan.  17,  1916.) 
Tbial  <ss»252— Abstract— Instbuctions. 

Where  H.  obtained  drafts  from  plaintiff  un- 
der cdrcumstances  amounting  to  larceny,  and 
not  for  a  bet,  thotigb  there  bad  previously  been 
a  pretended  bet  by  H.  on  behalf  of  plaintiff 
which  it  was  pretended  bad  been  won,  as  part  of 
the  scheme  to  get  possession  of  plaintiff's  drafts 
and  money,  and  tbe  question  of  hability  to  plain- 
tiff of  defendant  bank  which  collected  the  drafts 
and  paid  out  the  money,  depended  on  its  having 
notice  of  the  larceny,  givmg  the  abstract  in- 
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rtrnction  tbat  drafts  Kiven  for  a  wager  are 
void,  and  that.  If  defendant  paid  the  money  col- 
lected to  a  person  under  the  belief  tbat  he  had 
-vroQ  the  drafts  at  EambUDg,  such  payment  would 
not  relieve  him  of  liability  to  plaintift,  was  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  505,  59ft-612;    Dec.  Dig.  «=»252.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Scott  Wood,  Judge. 

Action  by  Matt  Johnson  against  the  Ar- 
kansas National  Bank  and  another.  Judg- 
ment for  plaintiff,  and  defendant  Bank  ap- 
peals.   Reversed'  and  remanded  for  new  trial. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant Martin,  Wootton  &  Martin,  of  Hot 
Springs,  for  appellee. 

HART,  J.  Appellee  sued  appellant  and 
one  Ed  Spear,  alleging  that  there  had  been 
stolen  from  him  certain  drafts  and  a  certif- 
icate of  deposit  and  money,  aggregating  the 
sum  of  $5,125,  and  that  appellant  and  Spear 
received  and  converted  the  same  to  their  own 
use,  knowing  them  to  have  been  stolen. 

Appellant  answered  that  It  had  no  knowl- 
edge of  the  drafts  having  been  stolen,  and 
that,  if  it  received  said  drafts  and  certificate 
of  deposit.  It  received  them  from  Spear  In 
good  faith  and  without  knowledge  or  notice 
of  any  defect  in  Spear's  title,  and  paid  the 
proceeds  over  to  him  before  the  institution 
of  this  action.  There  was  a  trial  before  a 
Jury,  which  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  appellee  against  the  ap- 
pellant bank  and  Spear.  The  bank  alone  has 
appealed. 

Briefly  stated,  the  facts  are  as  follows: 
Matt  Johnson,  a  farmer  from  North  Dakota, 
«ame  to  Hot  Springs,  Ark.,  in  December,  1912, 
for  the  benefit  of  bis  health.  A  few  days 
after  his  arrival  a  stranger,  who  called  him- 
self Anderson,  made  his  acquaintance.  An- 
derson said  he  was  from  Minnesota  and  had 
Just  sold  a  piece  of  land  for  $14,000  cash 
which  was  deposited  in  a  bank  at  Fargo,  N. 
D.  Anderson  cultivated  the  acquaintance  of 
Johnson,  and  they  went  around  the  city  a 
good  deal  together.  They  visited  the  race 
track,  and  while  there  Anderson  told  Johnson 
of  seeing  a  man  In  Minnesota  who  had  won 
a  large  sum  of  money  betting  on  horse  races. 
A  few  days  after  this  they  went  out  to  the 
ostrich  farm,  and  while  there  saw  a  man 
standing  off  to  one  side  counting  what  seem- 
ed to  be  l^rge  sums  of  money.  Anderson 
called  Johnson's  attention  to  this  man,  and 
told  him  he  was  the  man  he  had  seen  win 
such  a  large  sum  of  money  In  Minnesota.  An- 
derson then  accosted  the  man  and  told  blm 
of  seeing  him  betting  on  the  races  In  Minne- 
sota. This  man  at  first  denied  his  Identity, 
but  subsequently  admitted  that  he  was  the 
man.  He  gave  his  name  as  Hamilton,  and 
told  them  be  represented  some  men  who  won 
large  sums  of  money  on  horse  races;  that 
the  men  he  represented  had  Inside  Informa- 
tion, so  tbat  in  each  race  they  knew  which 


horse  was  going  to  win ;  that'  he  traveled 
around  over  the  country  betting  large  sums 
of  money  for  these  men;  and  that  they  al- 
ways telegraphed  him  in  advance  which  horse 
was  going  to  win,  so  that  they  never  lost 
anything.  They  finally  went  Into  the  pool 
room  which  was  situated  near  the  ostrich 
farm,  and  Hamilton  apparently  placed  some 
bets  on  two  or  three  races  and  woa  An- 
derson and  Johnson  were  then  persuaded  to 
bet  on  another  race.  Johnson  finally  put  up 
what  money  he  had,  a  draft  for  $100  and  a 
deposit  slip  on  the  Arkansas  National  Bank 
for  $130,  and  be  and  Anderson  also  wrote 
out  a  check  for  $10,000  each.  Hamilton 
took  the  checks  and  drafts  and  went  into  the 
pool  room.  In  a  short  time  he  came  back 
with  a  card  showing  that  he  had  made  a  bet 
for  them  and  the  name  of  the  horse  he  had 
bet  on.  A  little  later  he  got  a  telegram  say- 
ing he  had  won.  Hamilton  gave  Anderson 
the  betting  card,  and  Anderson  went  into  the 
pool  room  and  presented  the  card.  The  man 
there  began  to  figure  out  bow  mndi  they  bad 
won,  and  Anderson  said  to  blm : 

"We  have  got  some  drafts  and  cbe<is  hen 
you  may  as  well  give  back  to  us  in  place  of 
that  much  money ."^ 

The  men  then  took  up  the  checl&s  and  drafts 
and  said: 

"We  do  not  know  whether  these  papers  are 
any  good  or  not.  We  are  not  allowed  to  accept 
bets  of  drafts.  1  wasn't  here  when  this  bet 
was  made,  and  my  assistant  had  no  authority 
to  take  this  kind  of  bet.  Yon  will  have  to  show 
me  that  you  have  the  money  represented  by  your 
checks," 

Johnson  was  with  Anderson,  and  they  then 
went  back  into  another  room  where  Hamil- 
ton was  and  told  him  about  It  Hamilton 
asked  Johnson  how  much  he  thought  he  could 
raise  on  short  notice,  and  Johnson  replied 
about  $5,000.  Anderson  stated  that  he  had 
$14,000  deposited  In  a  bank  at  Fargo,  N.  D. 
Their  checks  amounted  to  $20,000,  and  John- 
son's $5,000  and  Anderson's  $14,000  tbos 
made  $19,000.  Hamilton  agreed  to  put  up  the 
balance.  Johnson  went  to  bis  home  in  North 
Dakota  and  procured  a  draft  for  $4,500  and 
$345  In  money.  The  draft  was  turned  over 
to  Ed  Spear  for  collection.  Be  deposited  it 
in  the  Arkansas  National  Bank  for  collec- 
tion. The  draft  was  collected  by  the  bank, 
and  the  proceeds  checked  out  by  Spear. 

Proof  on  the  part  of  the  appellee  tended 
to  show  that  no  money  was  bet  on  the  horse 
races,  and  that  the  whole  transaction  was  a 
scheme  on  the  part  of  Anderson  and  Hamil- 
ton to  obtain  Johnson's  money.  Counsel  for 
appellant  admit  this,  and  also  admit  tbat 
money  obtained  by  Hamilton  and  Anderson 
from  Johnson  was,  under  such  circumstanc- 
es, larceny.  It  was  the  theory  of  appellee 
that  Spear  had  knowledge  of  the  circum- 
stances under  which  Anderson  and  Eamiltoa 
obtained  the  money  from  Johnson,  or  at  least 
that  appellant  and  Spear  were  possessed  of 
sufficient  information  which,  if  pursued  by 
a  man  of  ordinary  prudeaoh  irpuld  lead  to 
Digitized  by  VjOO*^    -- 
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knowledge  of  the  drcomstances  under  which 
Hamilton  and  Anderson  received  the  money 
and  drafts  from  Johnson. 

Testtnuny  was  adduced  by  appellee  tend- 
ing to  show  that  the  bank  had  received  drafts 
for  a  large  amount  from  Spear  at  different 
times  for  collection,  under  precisely  similar 
drcomstances;  on  the  other  hand,  evidence 
was  adduced  by  the  appellant  bank  tending 
to  show  that  It  had  no  knowledge  whatever 
of  the  drcomstances  under  which  Spear  re- 
ceived the  drafts  and  certificate  of  deposit, 
and  that  It  received  them  froin  him  for  col- 
lection In  good  faith  In  the  ordinary  course 
of  business. 

The  facts  In  the  present  case  are  precisely 
similar  to  the  facts  In  the  recent  case  of 
Bomiiing  T.  Arkansas  National  Bank,  180  S. 
W.  748.  In  that  case  the  court  held  that  the 
drcoznstancea  under  which  the  assignment 
of  the  drafts  w^re  obtained  from  Bumping 
amounted  to  larceny  or  to  obtaining  money 
under  false  pretenses.  The  principle  appli- 
cable for  determining  whether  or  not  money 
obtained  under  circumstances  similar  to  those 
in  the  present  case  amounts  to  larceny  is 
well  stated  in  the  case  of  People  v.  Tomlln- 
Bon,  102  CaL  19, 86  Paa  606.  There  the  court 
■aid: 

"Where  one  honestly  receivos  possession  of 
goods  upon  a  trust,  and  after  receiving  them 
frandnlehtly  converts  them  to  Us  own  nse,  it  is 
a  ease  of  embeezlement.  If  the  poaseesion  has 
been  obtained  by  fraud,  trick,  or  device,  and  the 
owner  of  it  intends  to  part  with  bis  title  when 
be  rives  up  possession,  the  offense,  if  any,  is 
obtaining  money  by  false  pretenses.  Bnt,  where 
the  possession  baa  been  obtained  through  a  trick 
or  device,  with  the  intent,  at  the  time  the  party 
receives  it,  to  convert  the  same  to  his  own  use, 
and  the  owner  of  the  property  parts  merely  with 
the  possession,  and  not  witn  the  title,  tiie  of- 
fense is  larceny." 

To  the  same  effect  see  State  v.  Ryan,  47 
Or.  338,  82  Pac.  703,  1  L.  R.  A.  (N.  S.)  862; 
State  T.  Dobbins,  1S2  Iowa,  632,  132  K.  W. 
805,  42  It,  R.  A.  (X.  S.)  735,  and  case  notes. 

In  the  instant  case  Anderson  and  Hamilton 
were  confederates.  There  was  not  to  be  a 
bona  fide  race.  They  Intended  to  keep  the 
money  they  received  from  Johnson.  John- 
son never  intended  to  part  with  the  title  to 
his  money  or  drafts.  Although  he  voluntari- 
ly gave  the  drafts  and  money  to  Hamilton, 
he  did  not  part  vrltb  the  title  to  the  same. 
Therefore  Anderson  and  Hamilton  obtained 
his  drafts  and  money  feloniously  and  were 
guilty  of  larceny. 

Counsel  for  appellant  assign  as  error  the 
action  of  the  court  in  giving  at  the  instance 
of  appellee  instruction  No.  6,  which  is  as  fol- 
lows: 

"In  this  state  the  law  provides  that  all  bills  or 
notes  riven  for  a  bet  or  wager  are  void,  and,  if 
yon  boieve  from  the  evidence  that  the  defend- 
ants or  either  of  them  paid  the  money  collected 
M  the  drafts  in  question  to  any  person  under 
the  bdief  that  such  person  had  won  them  at 
(ambliog,  such  payment  would  not  relieve  lilm 
«f  responsibUity  to  plaintifr." 


The  court  erred  in  giving  this  Instruction. 
As  we  have  already  seen,  the  drafts  and  cer- 
tificate of  deposit  were  received  by  Hamilton 
under  such  drcomstances  as  amounted  to 
larceny.  Anderson  and  Hamilton  made  use 
of  the  bet  as  a  device  to  secure  possession 
of  Johnson's  money.  The  bet  was  not  a  real 
one,  but  was  merely  colorable  or  simulated 
for  the  purpose  of  obtaining  possession  of 
Johnson's  drafts  and  money,  and  was  obtain- 
ed under  such  drcomstances  that  it  was  lar- 
ceny in  Hamilton's  appropriating  it  There- 
fore the  Instruction  in  question  was  abstract, 
and  had  no  proper  place  in  the  case.  The 
court  erred  in  giving  it,  and  it  was  so  held 
In  the  recent  case  of  Rumplng  v.  Arkansas 
National  Bank,  supra,  to  whldi  reference  is 
made  for  a  more  extended  discussion  of  the 
assignment  of  error,  which  we  do  not  deem 
it  necessary  to  repeat  here. 

Finally,  it  Is  Insisted  with  great  earnest- 
ness by  counsel  for  appellant  that  it  had  no 
knowledge  and  was  not  In  possession  of  facts 
leading  to  knowledge  that  the  drafts  and 
certificate  of  deposit  In  question  were  receiv- 
ed by  Hamilton  under  circumstances  which 
would  amount  to  larceny,  and  that  on  this 
question,  under  the  rollng  of  Rumplng  v. 
Arkansas  National  Bank,  supra,  the  Judg- 
ment should  be  reversed,  and  the  cause  of  ac- 
tion against  It  dismissed. 

We  expressly  refrain  from  passing  upon 
tyiia  question,  for  the  reason  that  the  testi- 
mony on  this  brandi  of  the  case  may  be  dif- 
ferent on  a  retrial  of  It,  or  It  may  be  that 
additional  testimony  may  be  secured  by  ei- 
ther party  which  would  turn  the  scale  in 
his  favor. 

For  the  error  In  giving  instruction  No.  5, 
as  Indicated  in  the  opinion,  the  judgment 
will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


WESTERN  COAL  &  MINING  CO.  v.  HAR- 
RISON.    (No.  127.) 
(Supreme  Court  of  Arkansas.    Jan,  24,  1916.) 

1.'  Mastxb  and  Sxbvart  €=3211— Irjitries  to 

Sebvant— Assumption  or  Risk. 

WSiere  a  self-dumping  cage  was  a  standard 
apparatus  in  general  use  in  coal  mines  and  in 
all  cases  some  coal  escaped  and  fell  down  the 
shaft,  a  coal  miner  assumed  the  risk  of  Injury 
from  falling  coal  as  one  of  the  incidents  of  his 
employment. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  |  557;    Dec.  Dig.  <S=>211.] 

2.  Mastxb  AND  Sebvant  9=>205— Injubikb  to 
Sebvant— Assumption   oi   Risk— Ihstbuo- 

TIONS. 

A  coal  minetwas  injured  by  coal  which  fell 
down  the  sliaft.  To  defendant's  Instruction  that 
if  the  Jury  believed  the  cage  used  was  of  a 
pattern  in  general  operation  and  that  in  the  or- 
dinary operation  of  such  cages  coal  would  fall 
down  the  shafts,  the  miner  could  not  recover  If 
his  injuries  were  caused  by  coal  which  so  fell, 
the  court  added  "provided  you  believe  from  the 
evidence  that  the  falling  of  the  coal  was  not 
caused  by  the  negligence  of  defendant."     Beld, 


I  by 
8,  if 


that  as,  if  the  facts  were  as  detailed  in  the  in- 


or  other-sasM  *••  same  topic  ud  XBT-NUMBBB in  aU  K«]r-Numb«r«4  OlgaaU  andlntows 
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stmction  there  could  b«  no  recoverr,  the  risk  be- 
ing assamed,  the  addition  of  the  proviso  was  er- 
ror tending  to  mislead  the  jury  into  thinkinK 
that  the  defendant  would  be  liable,  even  if  the 
injury  occurred  as  set  out  in  the  instruction,  un- 
less they  found  it  was  not  caused  by  some  other 
negligence  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  1168-1179;  Dec.  Dig. 
«=>295.] 

3.  Tbiai^  €=»20a— iNBrBTJonoNB— RmrusAi,. 

The  refusal  of  an  instruction  correctly  ap- 
plying the  law  to  the  facts  of  the  case  in  a  con- 
crete way  where  it  was  not  covered  by  any  oth- 
er instruction,  is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  477-479;    Dec  Dig.  ®=>203.] 

Appeal  from  Circuit  Court,  Franklin  Ootin- 
ty;   James  Cochran,  Judge. 

Action  by  Kelley  Harrison  against  the  West- 
em  Coal  &  Mining  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

The  plaintiff,  Kelley  Harrison,  brought 
suit  for  damages  for  personal  Injury,  alleged 
to  hare  been  caused  through  the  negligence 
of  the  appellant  company  by  being  struck 
vrlth  coal  falling  down  the  main  shaft  from 
unloading  the  cars,  because  of  the  dumping 
blocks  being  too  low.  It  was  also  alleged 
that  the  defective  condition  of  the  blocks  was 
known  to  the  defendant,  and  that  Its  pit  boss 
agreed  to  repair  same.  The  answer  denies 
all  the  allegations  of  the  complaint,  and 
pleads  contributory  negligence  and  assumed 
risk  as  defenses. 

It  appears  from  the  testimony  that  a  piece 
of  coal  fell  down  the  shaft  and  struck  and 
Injured  appellee  while  he  was  at  work  at  his 
accustomed  duties.  The  testimony  shows 
that  he  bad  been  at  work  about  a  week  at 
the  sump  at  the  bottom  of  the  shaft  engaged 
in  pulUng  loaded  coal  cars  on  the  cage  or 
elevator  to  be  hoisted,  when  the  coal  fell  and 
struck  him.  He  stated  that  he  had  spoken 
to  the  pit  boss  who  agreed  to  see  the  super- 
intendent and  have  the  dumping  blocks  raised 
or  the  defect  complained  of  repaired,  and 
that  he  continued  his  work  only  on  the  prqm- 
ise  and  expectation  that  repairs  would  be 
made,  but  knew  that  it  bad  not  been  fixed 
up  to  the  time  of  the  injury. 

Many  witnesses  testlfled  that  the  dump- 
ing blocks  were  not  too  low,  and  that  it  made 
no  difference  about  their  height,  so  long  as 
they  dumped  or  turned  up  the  cars  that  were 
being  unloaded.  Some  testified  that  If  they 
were  too  low  the  cars  were  not  completely 
turned,  and  some  of  the  coal  remained  in, 
and  when  the  cars  were  swung  back  over  the 
shaft,  spilled  coal  down  into  it  The  testi- 
mony shows  also  that  coal  frequently  fell 
from  the  cars  in  unloading  because  of  the 
oscillation  or  shaking  of  the  cars  when  they 
came  to  the  top  and  on  account  of  their  being 
loaded  high  with  coal  above  the  top  of  the 
car  that  this  coal  lodged  upon  the  buntons 
at  times  and  fell  down  the  shaft  from  the 


buntons  because  of  the  shaking  of  same^  be- 
ing dl^laced  In  unloading  cars. 

It  was  undisputed  that  more  or  less  coal 
fell  down  the  shaft  nearly  all  the  time  In 
unloading  and  dumping  the  cars,  so  much  so 
that  the  sump  had  to  be  cleaned  up  <mce  a 
day.  The  pit  boss  denied  having  made  any 
agreement  to  repair  or  raise  the  dumping 
blocks,  and  the  testimony  shows  that  they 
had  been  in  use  for  two  or  three  years  at 
the  tipple  and  several  witnesses  stated  that 
they  were  of  the  kind  and  class  in  general 
use  in  other  coal  mines  of  the  locality. 

Wm.  McKlnley  stated  he  had  been  super- 
intendent of  mines  for  30  years,  and  was  ac- 
quainted with  the  operation  of  shaft  mines 
and  the  method  used  In  hoisting  coal;  "that 
self -dumping  cages  are  In  general  use  In  sncb 
mines;  that,  in  dumping  coal  off  the  cars 
where  such  cages  are  used,  pieces  of  coal 
will  fall  down  the  shaft  and  there  Is  no  wTiy 
to  prevent  it ;  some  can  be  prevented  by  the 
engineer  being  careful,  but  not  all;"  said 
that  the  fact  that  the  dumping  blodcs  were 
fr<Hn  6  to  8  Inches  too  low  would  not  canse 
any  greater  amount  to  fall  back,  and  if  they 
were  so  constructed  as  to  be  high  enough  to 
dump  the  coal  it  would  not  make  any  differ-  - 
ence  as  to  the  height 

Robt  Boyd  stated  he  had  had  61  years' 
experience  in  coal  mines,  had  been  state  mine 
superintendent,  and  was  familiar  with  shaft 
coal  mines  and  the  method  of  mining  and 
hoisting  coal  where  the  self -dumping  system 
was  employed,  and  that  this  method  was  In 
general  use  by  C4)erators  In  Arkansas  In  every 
field  in  whldi  he  had  woriced.  "That  coal 
w}ll  fall  down  in  being  hoisted  and  unloading 
— there  Is  no  way  to  prevent  it  It  la  (me  of 
the  ordinary  things  attending  hoisting  and 
unloading  of  coal  on  self-dumping  cages  and 
cannot  be  prevented." 

Others  testified  that  they  were  familiar 
with  the  hoisting  shaft  and  self-dumping  cag- 
es at  the  mine  where  the  injury  occurred, 
and  it  was  constructed  as  appliances  are  or- 
dinarily constructed  in  mines  operated  by 
careful  and  prudent  men,  and  such  cages  are 
in  general  use  by  coal  miners  throughout  the 
United  Statea 

Hogan  said  it  was  impossible  to  prevoit 
coal  falling  down  the  shaft  during  the  opera- 
tion of  such  cagea  Miners  ordinarily  load 
cars  above  the  level  of  the  bed,  and  the  mo- 
tion and  shaking  of  the  cage  In  hoisting  as 
well  as  the  movement  In  dumping  causes  piec- 
es of  coal  to  fall  off  and  roll  down  the  shaft 
In  ordinary  operation  of  cages,  coal  falls  off 
the  cars  and  lodges  In  the  buntons  and  then 
falls  down,  and  that  the  liability  of  the  eager 
and  persons  working  at  the  bottom  to  be  hit 
was  but  an  ordinary  risk  of  the  work. 

H.  Ii.  Adams  testlfled  he  had  20  years'  ex- 
I)erience  in  mines  and  was  familiar  with  the 
self -dumping  cages  used,  "and  that  such  cages 
were  In  ordinary  use  in  well-cmdacted  and 
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prudently  operated  ooal  mines;"  they  are 
constructed  practically  alike ;  there  Is  no  way 
to  prevent  coal  from  falling  down  the  shaft 
in  hoisting  or  unloading  coal  by  this  method ; 
It  Is  Impossible  on  account  of  the  miners  load- 
ing cars  above  the  bed  and  the  vibration  of 
the  car  In  hoisting  and  the  tilting  of  it  by  a 
aelf-domplng  apparatus  will  cause  pieces  of 
coal  to  fall  oB  the  car.  He  said  further  that 
];>ersons  working  around  the  bottom  of  the 
sbaft  knew  this,  and  it  Is  one  of  the  dangers 
of  the  woriE  in  which  they  are  engaged,  and 
tbat  tf  the  blocks  are  in  such  position  as  the 
cars  will  diunp,  their  being  too  high  or  too 
low  has  no  effect  as  to  the  falling  of  tlie 
coaL  If  it  is  entirely  too  low,  the  car  will 
not  damp  at  all. 

The  court  Instructed  the  Jury,  refusing  to 
give  appellant's  requested  instruction  num- 
bered 8  as  follows,  and  in  giving  it  over  its 
objection  as  amended,  by  adding  the  pro- 
viso: 

"If  the  jury  believe  that  the  cage  used  by 
defendant  at  the  time  plaintiff  was  injured  was 
a.  self-dumping  cage,  and  known  by  plaintiS  to 
be  sncfa,  and  that  soch  cages  aa  were  then  op- 
erated by  defendant  were  in  general  use  in  like 
coal  mines  operated  by  persons  of  ordinary  pru- 
dence and  caution,  and  further  believe  from  the 
evidence  that  In  the  ordinary  and  usual  opera- 
tion of  such  cages  coal  will  fall  down  the  shafts 
-when  the  cages  are  used  in  the  ordinary  and 
nsnal  way,  then  plaintiff  cannot  recover  if  the 
Tvidence  shows  his  injuries  were  caused  by 
seai  which  fell  down  the  shaft  while  coal  was 
being  hoisted  and  dumoed  in  the  usual  and  ordi- 
nary way  by  such  self-dumping  cages:  Provid- 
ed yon  believe  from  the  evidence  that  tiie  fall- 
ing of  the  coal  was  not  caused  by  the  negligence 
of  defendant." 

From  the  Judgment  od  the  verdict  against 
It,  this  appeal  is  prosecuted  by  the  coal  com- 
pany. 

Ira  D.  Oglesby,  of  Ft.  Smith,  for  appel- 
lant. G.  O.  Patterson,  of  ClarksTille,  for  ap- 
pellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1-3]  It  is  contended  tltat  the  court 
erred  in  refusing  said  instruction  as  reqnieat' 
ed,  and  in  amending  same,  and  giving  It  as 
amended,  over  appellant's  objection. 

The  testimony  is  undisputed  that  the  ap- 
pliances in  use  at  the  time  of  the  accident 
-were  Installed  2  or  3  years  before,  and  it  is 
not  disclosed  but  that  same  were  and  had 
remained  in  the  position  and  condition  all 
the  time  until  the  date  of  the  injury ;  that 
it  is  the  kind  of  hoisting  apparatus  in  use 
In  shaft  mines,  and  it  was  not  shown  by 
plaintiff  to  have  been  improperly  constraet- 
ed.  One  of  his  witnesses  testified  that  the 
blocks  were  not  high  enough  it  seemed,  and 
that  the  cage  would  hang  and  coal  would 
drop;  but  he  also  stated  that  coal  always 
fell  back,  and  bad  been  doing  so  since  the 
time  the  mine  was  opened,  and  that  where 
aelf-domplng.  cagea    were    used    that    ooal 


would  fall  down  the  shaft  and  there  was  no 
way  to  prevent  it 

Another  witness,  who  testified  that  the 
blocks  were  too  low,-  also  stated  that  coal 
would  fall  anyway  in  the  unloading  of  cars, 
and  could  not  be  prevented.  The  evidence 
may  be  said  to  be  unoonttadicted  also  that 
coal  was  frequently  loaded  several  inches 
above  the  bed  of  the  cars,  and  rolled  off  In 
the  ordinary  hoisting  of  the  cars,  and  fell 
down  the  shaft  or  lodged  on  the  buntons, 
and  later  fell  down  when  shaken  off  by  un- 
loading operations. 

Said  instruction  numbered  8  correctly  stat- 
ed the  law,  and  appellant  was  entitled  to 
have  it  given  to  the  Jury  without  amendment 
or  modification.  It  applied  the  law  to  the 
facts  of  the  case  In  a  concrete  way,  and  no 
other  Instruction  covered  the  point  The  re- 
fusal to  give  It  was  error,  since  it  does  not 
appear  that  no  prejudice  resulted  therefrom. 

If  the  Jury  had  found  that  the  injury  oc- 
curred as  recited  in  the  instruction,  the  de- 
fendant was  entitled  to  a  verdict,  and  in 
any  event  to  have  the  question  submitted  to 
the  Jury  without  the  proviso.  The  burden  of 
proof  was  upon  the  plaintiff  to  show  that  the 
injury  occurred  because  of  the  negligence  of 
the  coal  company,  and  the  Jtury  might  have 
been  misled  by  this  proviso  into  thinking 
that  the  coal  company  would  be  liable  for 
the  injury,  even  if  it  occurred  as  set  out  in 
the  instruction,  unless  they  found  that  it  was 
not  caused  by  some  other  negligence  of  said 
company.  It  may  be  that  the  testimony  is 
snfflcient  to  warrant  the  inference  that  the 
injury  occurred  by  coal  falling  from  the  self- 
dumping  cages  in  the  unloading  of  it,  be- 
cause the  dumping  blocks  were  too  low, 
which  Is  the  only  negligence  alleged,  and  an 
injury  caused  by  the  falling  of  the  coal  be- 
cause the  cars  were  loaded  above  the  bed 
or  some  of  the  coal  that  had  lodged  on  the 
buntons  was  shaken  oB,  would  not  have  war- 
ranted a  verdict 

If  the  apparatns  in  use  was  standard 
equipment  In  general  use  in  snch  coal  mines 
as  the  evidence  tended  to  show,  and  the  in- 
struction told  the  Jory,  the  injury  to  the  ap- 
pellee by  the  falling  of  coal  down  the  shaft 
in  the  nnloadlng  of  it  was  but  an  ordinary 
risk  of  his  employment  whldi  be  assumed 
in  working  as  he  did  at  the  bottom  of  the 
shaft  at  the  sump,  knowing  that  the  coal 
would  fall.  He  necessarily  knew  the  danger 
from  the  falling  coal,  it  being  obvious  to  any 
one  of  ordinary  intelligence,  and  the  testi- 
mony shows  that  he  had  been  Injured  a  few 
weeks  previous  to  this  injury,  for  which. this 
action  was  brought,  while  engaged  In  his 
work  at  the  bottom  of  the  shaft 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial 
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LITTLE  ROCK  RT.  &  ELECTRIC  00.  T. 

BAXLET.     (No.  130.) 
(Supreme  CSonrt  of  Arkansas.     Jan.  24,  1916.) 

Stbeet  Bailboads  ®=»114— Killino  Animal 
— Nboligenct  —  Sufficiency  of  Evidence. 
Evidence  in  an  action  for  the  negligent 
killing  of  plaintiff's  horse  in  the  nighttime  by 
defendant's  street  car.  held  sufficient  to  sustain 
a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  DijT.  ||  2S9-2S0;  Dec.  Dig.  <8=» 
114.] 

Appeal  from  (Tlrcnlt  Conrt,  Palaski  County ; 
G.  W.  Hendricks,  Judge. 

Action  by  W.  D.  Bazley  against  tbe  Little 
Bock  Ballway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles,  of  Little  Bock,  for  appellant.  Winn 
&  Pierce,  of  Little  Rock,  for  appellee. 

SMITH,  J.  This  is  an  action  broagtat  by 
appellee  for  damages  for  the  alleged  neg- 
ligent killing  of  his  horse  by  the  operation 
of  a  street  car  of  the  appellant  company  at 
the  intersection  of  Sixteenth  and  College 
streets.  In  the  dty  of  Little  Rock.  The  ac- 
cident occurred  at  night  on  the  29th  of  Octo- 
ber, 1913. 

It  is  the  contention  of  appellant  that  no 
actionable  negUgence  is  shown  by  the  testi- 
mony, and  that  the  testimony,  together  with 
all  reasonable  inferences  that  may  be  drawn 
therefrom  in  favdr  of  appellee,  is  not  suffi- 
cient to  entitle  appellee  to  have  tbe  question 
of  appellant's  negligence  submitted  to  the 
jnry.  The  Jury  returhed  a  verdict  in  appel- 
lee's favor  for  the  sum  of  $40,  and  the  suffi- 
ciency of  the  evidence  to  support  this  verdict 
is  the  only  question  raised  on  this  appeal. 

The  motorman  in  charge  of  the  car  testified 
that  he  did  not  see  the  horse  until  his  car 
was  within  about  20  feet  of  the  animal  and 
that  the  horse  at  the  time  was  coming  across 
the  track ;  that  he  had  only  time  in  which  to 
reverse  bis  power,  and  that  this  was  done; 
and  that,  the  effect  of  this  action  was  to  lock 
the  wheiels  of  the  car  and  reduce  Its  speed, 
but  that  tbe  distance  was  too  short  when  be 
first  discovered  the  horse  to  avoid  striking 
it.  The  motorman's  evidence  was  to  the 
farther  effect  that  the  accident  happened 
at  about  9:30  p.  m.,  that  the  horse  was  only 
10  or  12  feet  fr<»n  the  track  when  he  first 
discovered  it,  and  that  the  car  was  not  run- 
ning at  an  excessive  speed. 

It  is  urged  that,  upon  the  authority  of  the 
«as(B  of  Little  Rock  By.  &  Blec  Co.  v.  New- 
man, 77  Ark.  599,  92  S.  W.  864,  a  verdict 
should  have  been  directed  for  the  street  car 
company.  Bat  the  opinion  In  that  case  ex- 
pressly states  the  fact  to  be  that  there  was 
no  proof  that  the  motorman  saw,  or  could 
have  seen,  the  animal  there  struck  in  time, 


by  the  use  of  ordinary  care,  to  have  prevent- 
ed striking  it  Here  the  motorman  admits 
having  seen  the  animal,  although  he  denies 
that  be  saw  it  in  time  to  avoid  the  injury. 
But  while  his  statement  appears  plausible 
and  reasonable,  we  cannot  say  that  the  ac- 
tion of  the  jury  in  not  accepting  It  was  ar- 
bitrary; but,  upon  the  contrary,  we  are  of 
opinion  that  the  circumstances  of  this  case 
are  such  that  reasonable  minds  might  fairly 
differ  in  tbe  inferences  to  be  drawn  from 
the  testimony,  and  that  the  case'  was  there- 
fore properly  submitted  to  the  Jury. 

The  proof  shows  that  the  street  was  GO 
feet  wide,  and  was  straight  for  some  dis- 
tance, and  that  there  was  sufficient  light 
for  the  horse  to  have  been  seen  for  a  distance 
of  300  feet  Tbe  motorman  testifies  that 
the  horse  was  grazing  near  the  track,  and 
we  cannot  say  that  the  evidence  Is  Insufficient 
to  support  a  finding  that  the  motorman  could 
and  would  have  seen  this  horse  in  time  to 
have  stopped  his  car,  bad  he  been  keeping 
a  reasonably  diligent  lookout 

The  judgment  of  the  court  below  will  there- 
fore be  affirmed. 


STCOKEY  et  aL  V.  NOBWOOD  et  aL 

(No.  129.) 

(Suprone  Court  of  Arkansas.    Jan.  24,  1916.) 

altobnxt  and  cuent  6=s>166  —  assistant 
Attobnet  —  Division  of  Fee  — Fihdino— 
evioence. 

Id,  an  action  by  a  firm  of  attorneys  to  re- 
cover a  share  of  the  fee  collected  by  other  at- 
torneys, with  whom  they  were  associated  in  the 
trial  of  a  cause,  evidence  heU  sufficient  to  sup- 
port the  court's  finding  that  plaintiffs  had  been 
employed  in  the  case,  and  were  entitled  to  r«- 
cover  on  quantum  meruit  a  fee  of  $1,600. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  H  368-872;  Deo.  Dig.  «» 
166.] 

Ai^eal  from  Pulaski  Chancery  Court; 
John  B.  Martineau,  Chancellor. 

Action  by  M.  M.  Stackey  and  others 
against  HaL  L.  Norwood  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeaL 
Affirmed. 

Campbell  &  Suits,  of  Newport,  for  appel- 
lants. Mehaffy,  Reld  &  Mehaffjr,  of  Little 
Rock,  for  appellees. 

SMITH,  J.  The  parties  to  this  litigation, 
and  the  principal  witnesses  in  the  case,  are 
lawyers  of  eminence,  and,  throngh  their  joint 
efforts,  secured  a  Judgment  In  the  case  of 
McMicbael  v.  St  Louis,  Iron  Mountain  k 
Southern  Railway  Company  for  $35^000.  Up- 
on appeal  to  tiiis  court  this  Judgment  was 
reduced  to  |26,000,  and  affirmed  for  that 
amount  116  Ark.  101, 171  S.  W.  116.  After 
the  Judgment  had  been  collected,  a  contro- 
versy arose  between  two  ot  tlie  law  firma 
engaged  In  the  case  over  th^r  respective 
shares  of  the  fee  which  they  had  charged 
their  client     The  evidence  In  the  case  is 
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TcdamJnoTis,  and  1b  aomewbat  conflicting  and 
acrlmonloas,  and  we  will  not  undertake  to 
set  oat  even  a  summaiy  of  tbe  evidence  of 
tbe  varlons  witnesses,  but  will  only  state  our 
coocluslon  In  regard  to  It 

McMlcbael  sustained  a  very  serious  In- 
jury, and  for  some  time  his  recovery  was  re- 
garded as  very  doubtful,  and  be  was  brought 
up  to  Little  Rock  for  an  operation  and  for 
treatment  His  brother-in-law  employed  the 
firm  of  Norwood  &  Grant  to  represent  Mc- 
Mlcbael and  to  sue  for  his  damages.  This 
contract  was  later  reduced  to  writing,  and  by 
Its  terms  it  was  provided  that  the  attorneys 
should  receive  as  their  compensation  one- 
third  of  any  sum  recovered  from  the  railroad 
company.  Before  any  suit  was  brought, 
Judge  M.  M.  Stuckey,  of  the  firm  of  Stuckey 
&  Stuckey,  of  Newport,  had  been  consulted 
by  members  of  McMlcbael's  family,  but  had 
not  been  employed.  In  this  manner  he  learn- 
ed that  s<Hne  lawyer,  whose  name  was  at 
the  time  unknown  to  him,  had  consulted  Mc- 
Michael  and  bad  been  employed  In  the  case. 
Judge  Stuckey  called  Mr.  Grant  of  the  firm 
of  Norwood  &  Grant  over  tbe  telephone,  and 
advised  him  of  that  fact,  whereupon  Grant 
Immediately  prepared  a  complaint  and  sent  It 
to  the  circuit  clerk  at  Newport,  with  di- 
rections that  it  be  filed  and  process  issued 
on  it  at  oaoa.  This  was  done,  and  after  the 
institution  of  that  suit  Grant  stated  to  Judge 
Stuckey  that  he  would  want  him  to  assist  In 
the  trial  of  the  case.  Only  the  names  of  Nor- 
wood &  Grant  were  signed  to  this  complaint 
After  filing  this  complaint.  Grant  discovered 
that  a  trial  of  the  case  could  not  be  bad  at 
the  ensuing  term  of  the  circuit  court,  and 
advised  the  attorney  for  tbe  railroad  com- 
pany to  make  no  pr^>aratlon8  for  trial  at 
that  term.  Whereupon  a  new  suit  was 
brought  in  the  Independence  circuit  court, 
and  tbe  wtginal  suit  was  dismissed.  The 
names  only  of  Norwood  &  Grant  were  sign- 
ed to  tbls  second  complaint,  as  attorneys 
for  the  plaintiff. 

In  the  meantime  Norwood  &  Grant  dis- 
covered that  the  other  attorney  concerned  in 
the  case  was  Mr.  Frank  Pace,  of  Little  Rock, 
and  these  gentlemen  took  up  with  each  other 
tbe  adjustment  of  their  respective  contractual 
rights  as  attorneys  for  McMlchael.  Pace  had 
a  contract  which  provided  for  a  contingent 
fee  of  50  per  cent,  but  his  contract  was 
made  subsequent  to  Vie  one  held  by  Norwood 
&  Grant,  but  Face  knew  nothing  of  tbe  other 
contract  at  tbe  time  bis  OMm  was  made.  Tbe 
I)arties  and  attorneys  met  at  Newport,  While 
the  case  was  pending  in  that  county,  to  set- 
tle tbe  conflicting  claims  of  the  attorneys. 
Grant  had  said  to  S.  M.  Stuckey,  of  the  firm 
of  Stuckey  &  Stuckey,  that  be  would  meet 
Pace  for  this  purpose,  and  Stuckey  told  htm 
that  whatever  he  did  would  be  satisfactory 
to  him.  Grant  and  Face  conferred  with 
McMlchaeli  and  It  was  agreed  that  both  firms 
should  remain  in  the  case;  McMlchael  stat- 
ing that  he  did  not  care  how  many  attorneys 
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were  In  the  case,  pi<OTld«d  tb^  tocft,  as  tbe 
whole  fee,  only  one-baU  interest  in  the  judg- 
ment to  be  recovered.  Face  agreed  to  ze- 
main  in  tbe  case  under  his  original  contract, 
and  to  pay  Norwood  A  Grant  tbe  amount 
caUed  for  by  their  contract,  which  was  to  re- 
main in  full  force  and  effect,  and  to  acces^t 
as  bis  part  tbe  balance  remaining  after  pay- 
ing Norwood  &  Grant  After  this  conference 
Grant  called  at  the  office  of  Stuckey  & 
Stuckey  to  advise  them  of  bis  agreement 
with  Pace,  but  when  he  reached  tbe  door 
of  that  office  he  was  told  by  S.  M.  Stndrey 
that  Judge  Stuckey,  who  was  the  senior  mem- 
ber of  that  firm,  was  not  in,  whereupon,  with- 
out going  into  the  office,  Grant  stated: 

"It  is  all  agreed  upon  satisfaetodly.  We 
work  npon  tbe  contract  that  McMlchael  bad 
with  Mr.  Pace  and  third  it" 

It  is  dear  that  the  Stuckeys  understood 
this  statement  to  mean  that  a  contract  had 
been  made  whereby  the  total  fee  was  one- 
half  of  the  amount  recovered,  and  that  tbls 
sum  should  be  divided  equally  among  the 
three  law  firms  concerned  In  the  case,  and 
that  they  continued  in  the  case  with  tbls 
understanding.  It  is  equally  clear,  however, 
that  the  other  attorneys  in  the  case,  with  the 
possible  exception  of  Mr.  Grant,  did  not  so 
understand  the  agreement  Face  testified 
that  he  discussed  and  agreed  with  Grant  on 
the  per  cent  of  ^e  fee  which  he  should 
have  for  bis  own  services,  but  that  be  did 
not  know  Judge  Stuckey  was  In  tbe  case  un- 
til he  was  so  advised  by  Grant  on  the  train 
going  to  Newport,  and  that  the  extent  of  tbe 
understanding  was  that  be  should  be  paid 
one-third  of  tbe  fee,  and  that  Norwood  &' 
Grant  should  receive  the  per  cent  called  for 
by  their  contract  Norwood  testified  thiat  un- 
til after  the  trip  of  Grant  and  Pace  to  New- 
port he  had  never  heard  Stuckey's  name  men- 
tioned in  connection  with  the  case,  and  when 
advised  that  Grant  bad  employed  him  be  de- 
manded and  received  an  explanation  of  that 
connection,  and,  In  response  to  Norwood's 
auction  about  what  the  fee  would  be,  Grant 
said:  "He  will  take  anything  we  want  to 
give  him." 

A  Mr.  Richardson  was  also  retained  In  the 
case,  and  he  testlfled  that  Grant  told  him 
Judge  Stuckey  had  been  employed  in  tbe 
case  as  local  attorney  wben  the  case  was 
pending  at  Newport,  and  that  he  had  follow- 
ed up  the  case  in  this  employment  Richard- 
son was  himself  employed  as  local  attorney, 
and  was  paid  a  fee  of  $500. 

There  were  two  written  contracts  for  tbe 
employment  and  payment  of  attorneys,  and 
the  firm  of  Stuckey  &  Stuckey  was  not  men- 
tioned In  either  of  them.  Nor  does  Stuckey 
claim  to  have  been  employed  by  McMldiael. 
His  employment  came  through  Grant  It 
was  shown  tbat  Grant  bad  removed  from 
Newport  to  Little  Rock,  and  that  while  at 
Newport  Grant  and  Stuckey  had  been  as- 
sociated In  a  good  many  cases  together,  In 
all  of  which  the  fee  bad  been  divided  .equal- 
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17,  and  Stockey  expected  this  to  be  done  In 
McMlchael'8  case,  botli  because  of  his  previ- 
ous dealing  with  Grant  and  because  of  the 
statem^it  made  by  Grant  to  Judge  Stuckey'a 
brother.  But  it  was  not  shown  that  Norwood 
knew  anything  of  this  custom;  indeed,  as 
has  been  said,  he  knew  nothing  of  the  em- 
ployment until  six  months  after  his  contract 
with  McMlchael  had  been  mad& 

The  evidence  is  practically  undisputed  that 
Stuckey's  rights  depend  upon  his  contract 
with  Grant,  who  was  Norwood's  partner, 
and,  as  such,  had  the  right  to  make  contracts 
relating  to  the  business  of  the  copartnership. 
The  court  below  recognized  this  fact,  and 
stated  to  Grant  the  importance  of  his  testi- 
mony, and  thereafter  asked  the  questions  to 
which  the  following  answers  were  given: 

"Q.  Did  you  ever  say  anything  to  him  [Judge 
Stuckey]  after  the  conveisation  In  which  be  no- 
tified you  that  some  other  party  had  a  contract 
with  McMichael,  that  you  wanted  him  to  act 
with  you  in  the  case,  or  did  you  just  proceed 
without  anything  being  said  about  it?  A.  Well, 
we  proceeded  along,  and,  in  his  office,  I  told  him 
we  wanted  him  to  do  some  assistance  in  the 
case.  Q.  Did  he  know  the  terms  of  your  agree- 
ment with  McMichael?  A.  Yes,  sir;  I  think 
he  did.  I  think  McMichael  told  him,  and  his 
wife  told  him.  That's  my  recollection  about  it. 
And  I  guess  I  told  him.  Q.  When  you  informed 
him  you  wanted  him  to  assist  ^ou  in  the  trial  of 
the  case,  did  you  say  anything  to  him  about 
the  terms  on  which  yon  wanted  him  to  assist 
you?  A.  No,  sir.  Q.  Now,  Mr.  Grant,  you 
Know  what  yon  meant  by  that  statement  [at 
Stuckey's  office  door].  Now,  I  want  to  know : 
Did  you  mean  to  convey  the  idea  to  Mr.  Stuck- 
ey's partner  that  you  three  were  to  divide  the 
fee  equally,  or  did  yon  mean  to  indicate  to  him, 
as  your  sentence  woold  imply,  that  you  had 
made  an  agreement  by  which  Mr.  Pace  was  to 
have  one-third  of  the  fee  obtained?  A.  Judge, 
I  made  that  statement.  Now,  what  I  had  in 
my  mind,  I  don't  know.  Q.  Did  you  intend  at 
that  time  to  make  a  contract  with  him  by  which 
he  was  to  receive  one-third  of  it?  was  that 
your  idea?  A.  I  didn't  intend  to  make  any  con- 
tract at  all  with  him.  Q.  That's  what  I  mean. 
You  didn't  intend  at  that  time  to  make  any 
contract,  did  you?  A.  I  wasn't  making  any 
contract.  I  just  made  that  statenfent  to  him 
there  at  the  door.  Now,  he  could  consider  It 
whatever  way  It  might  be  considered.  Q.  I 
wanted  to  get  yonr  intention.  '  A.  Yes,  sir;  I  ex- 
pected Judge  Stuckey  to  be  in  the  case,  and  I 
expected  him  to  render  services  in  the  case,  and 
eM>ected  him  to  be  paid  for  his  services.  Q. 
Was  it  your  intention,  without  reference  to  what 
Judge  Stitckey  or  his  partner  might  have 
thought  ahont  your  remark — did  yon  Intend  at 
that  time  to  make  an  agreement  with  him  by 
which  he  was  to  have  as  much  as  you  and  Mr. 
Norwood?  A.  I  didn't  intend  to  make  any 
future  agreement  with  him.  Q.  Did  you  intend 
to  make  any  kind  of  an  agreement  l^  that  re- 
mark? A.  I  intended  him  to  understand  he  was 
in  the  case.  Q.  Yon  had  already  told  him  he 
was  in  the  case?  A.  Yes,  sir.  Q.  But  you 
hadn't  fixed  the  terms?  A.  No,  sir.  Q.  At  that 
time,  did  yoo  intend,  by  that  remark,  to  make  a 
contract  with  him  by  which  he  was  to  receive 
as  much  as  yon  and  Mr.  Norwood?  A.  I  ex- 
pected him,  from  that  statement,  to  be  reason- 
ably compensated." 

In  response  to  other  questions  the  witness 
stated  that  it  was  his  intention  for  them  to 
fight  along,  and  when  they  got  through  with 
the  case  divide  the  money:    but  he  stated 


that  there  was  no  tigreem&at  for  any  spe- 
cific amount  In  case  of  a  recovery. 

It  Is  perfectly  manifest,  from  an  exami- 
nation of  Grant's  evidence,  that  he  Is  in  en- 
tire sympathy  with  Stuckey.  Indeed,  he  very 
candidly  avowed  this  friendship,  and  it  may 
be  assumed  that  he  stated  fala  agreement 
with  Stuckey  as  favorably  as  the  truth  would 
permit.  The  record  shows  that  Pace  and 
Norwood  led  in  the  trial  of  the  case,  and 
briefed  it,  both  In  the  Supreme  Court  on  its 
original  submission,  and  upon  the  petition 
for  a  rehearing,  and  while  the  proof  shows 
that  Judge  Stuckey  was  a  lawyer  of  experi- 
ence and  learning,  and  could,  no  doubt,  have 
tried  the  case  as  successfully  and  skillfully 
as  the  attorneys  who  did  try  It,  the  fact  re- 
mains that  it)  was  tried  by  Norwood  and 
Pace,  and  that  the  service  rendered  by  Judge 
Stuckey  was  similar  to  the  service  rendered 
by  Mr.  Richardson;  that  is,  as  local  attor- 
ney assisting  and  advising  In  the  case. 

Pace  was  paid  his  part  of  the  fee  without 
question,  and  the  evidence  in  regard  to  the 
discussion  which  took  place  between  Nor- 
wood and  Stuckey  concerning  Stuckey's  com- 
pensation after  the  Judgment  had  been  col- 
lected makes  it  evident  that,  even  at  that 
time,  both  Norwood  and  Pace  regarded  Judge 
Stuckey  as  only  local  counsel  in  the  case. 
The  court  found  from  this  evidence  that 
Stuckey  &  Stuckey  had  no  contract  for  a  spe- 
cific portion  of  the  fee,  but  that  they  had 
been  employed  in  the  case  and  were  entitled 
to  recover  quantum  meruit,  and  allowed  a 
fee  of  $1,600.  We  cannot  say  that  this  find- 
ing is  clearly  against  the  preponderance  of 
the  evidence. 

The  decree  of  the  court  below  Is  therefore 
affirmed. 


CRUOB  V,  MITOHELL.     (No.  Iffi.) 
(Supreme  Court  of  Arkansas.    Jan.  24,  191S.) 

1.  Mechanics'  Lisns  «=>2e3— Bnvobcxiibnt 
—Pabtieb— Statute. 

Under  Kirby's  Dig.  |  4878,  requiring  a  con- 
tractor to  defend  at  his  own  expense  any  actios 
brought  by  a  person  other  than  himself  to  en- 
force a  lien  under  the  lien  law,  section  4986, 
providing  that  in  audi  suits  the  parties  to  the 
contract  and  all  other  persons  interested  in  tbe 
controversy  and  in  the  property  charged  with 
the  lien  may  be  made  parties,  and  section  4988, 
providing  that  the  court  shall  make  sudi  orders 
in  the  case  as  will  enforce  the  rights  of  all  in- 
terested parties,  a  complaint  in  a  materiahnaa'a 
suit  against  the  owner  of  buildings  and  land  for 
material  sold  to  the  contractors  was  defective 
because  not  making  the  original  contractors  par- 
ties to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  471-481;  Dec.  Dig.  «=> 
263.] 

2.  Pabtieb  «=»84— Defect— Specific  Deuub- 
BBB— Pleadinos  th  SirxT  to  EhiFOBCE  Me- 
chanic's LiBR. 

Under  Kirby's  Dig.  {t  6093,  6094,  6096,  in 
effect  providing;  that,  when  there  is  a  defect  of 
parties  appearing  on  the  face  of  the  complaint, 
the  objection  shall  be  taken  thereto  by  specific 
demurrer,  and  that  unless  so  taken  the  detect 
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is  waived,  an  anawer  in  a  materialman's  anit 
«£:ainBt  die  owner,  specifically  directing  the 
court's  attention  to  the  defect  of  parties  defend- 
ant, a  cross-complaint,  including  a  general  de- 
marier,  and  a  motion  to  have  the  contractors 
made  parties  and  the  cause  transferred  to  equity 
should  have  been  treated  as  a  specific  demnrrer 
raising  the  objection  that  plaintiff  was  not  en- 
titled to  maintain  a  suit  because  of  the  defect 
or  nonjoinder  of  parties  appearing  on  the  face 
of  the  complaint.  ' 

[Eld.  Note.— IV>r  other  cases,  see  Parties,  Cent 
Dig.  {|  134-142,  171 ;   Dec.  Dig.  «=>84.] 

3.  Mechanics'  Liens  «=9272  —  StJit  to  Bn- 

FOBCE— PLBADINOS. 

To  a  complaint  in  an  action  to  enforce  a 
materialman's  lien  against  the  owner,  an  an- 
swer alleging  that  the  defendant  owner  did  not 
know  and  had  no  sufficient  information  upon 
-which  to  base  a  belief,  and  hence  could  not  say 
-whether  the  indebtedness  was  past  due  and  un- 
paid or  owing  to  plaintiff,  and  denying  that 
defendant  owed  the  debt  or  that  the  plaintiff 
could  recover  from  him,  and  that  defendant  had 
paid  the  contract  price  to  the  contractor,  indulg- 
ing every  fair  and  reasonable  intendment  to  sup- 
port the  pleading,  raised  the  issue  as  to  wheth- 
er the  indebtedness  was  past  due  and  unpaid 
and  whetlier  it  constitnted  a  foundation  for  the 
enforcement  of  a  lien  on  defendant's  property. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Idens,  Cent  Dig.  Si  614-524;  Dec.  Dig.  «s> 
272.] 

4.  Appeai.  and  Ebbos  ®=9l042  —  Habhubsb 
Bbbob— Defect  in  Cokflaint. 

The  dismissal  of  the  answer  and  croas-com- 
plaint  of  the  defendant  owner  in  a  suit  to  en- 
force a  materialman's  lien,  and  proceeding  to 
hear  the  cause  of  the  complaint,  defective  in 
that  it  did  not  make  the  contractor  a  party  de- 
fendant, was  necessarily  prejudicial  to  d^end- 
ant,  notwithstanding  the  contractor  appeared  in 
court  and  testified  that  he  had  bought  the  ma- 
terial sued  for  by  plaintiff  which  had  been  used 
in  the  erection  of  defendant's  building,  and  that 
defendant  was  indebted  to  him;  as  defendant 
was  endUed  to  have  the  cause  heard  upon  issues 
presented  by  a  sufficient  complaint.. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4110-4114;  Dec.  Dig.  «=> 
1042.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  M.  L,  Davis,  Judge. 

Suit  by  El.  El.  Mitchell  against  C.  TS.  Cruce 
to  enforce  a  materialman's  lien,  with  answer 
and  cross-oomplalnt.  Including  a  general  de- 
murrer. Judgment  for  plaintlfF  dismissing 
tbe  cross-complaint,  and  defmdant  appeals. 
Reversed  and  remanded,  with  directions  to 
sustain  the  demnrrer  to  the  complaint 

Appellee  Instituted  this  suit  against  appel- 
lant to  recover  judgment  and  to  enforce  a 
materialman's  lien  against  certain  buildings 
and  the  land  upon  which  the  same  were  sit- 
uated in  the  town  of  Morrilton,  Ark.  The 
appellee  alleged  tn  his  complaint  that  he  was 
tbe  owner  of  the  firm  of  E).  B.  Mitchell  & 
Ck>.;  that  the  firm  on  the  dates  and  In  the 
manner  set  out  In  an  itemlssed  statement 
made  a  part  of  the  complaint,  sold  to  con- 
tractors John  Patton,  Jim  Banna,  and  Jim 
Scanlan,  who  erected  the  C.  E.  Cmce  build- 
ing on  lot  6  In  bIo<^  S  of  Fltzhenry  proper- 
ty. In  the  town  of  Morrilton,  material  for 
tbe  purpose  of  erecting  said  boildlng  In  tbe 
sam  of  $149.86;  that  all  of  the  mat^ial  was 


used  In  tbe  erection  ot  tbe  building  men- 
tioned. The  complaint  alleged  that  the  plain- 
tiff had  filed  his  lien  as  the  statute  required, 
after  having  given  notice  to  O.  E.  Cruce. 
Tbe  complaint  makes  a  copy  of  tbe  notice 
and  the  lien  exhibits.  The  appellee  alleged 
that  he  had  acquired  a  lien  upon  the  Imlld- 
tng  and  ground  and  prayed  that  same  be  de- 
clared and  that  the  property  be  sold,  etc. 

To  this  complaint  appellant  Interposed  an 
answer  and  cross-complaint  in  which  was  in- 
cluded a  general  demurrer.  Among  other 
things  In  the  answer,  appellant  alleged  that 
he  had  paid  off  and  discharged  to  John  Pat- 
ton,  Jim  Hanna,  and  Jim  Scanlan  all  and 
fully  the  contract  price  agreed  upon  for  the 
erection  of  said  baUding;  that  John  Patton, 
Jim  Hanna,  and  Jim  Scanlan  were  to  com- 
plete said  building  out  of  tbe  material  fur- 
nished them  and  according  to  the  plans  and 
specifications,  and  that  in  violation  of  their 
contract  they  refused  so  to  do,  to  appellant's 
damage  in  the  sum  of  $750.  He  further  set 
up  that  the  indebtedness  sued  on  was  "pri- 
marily the  indebtedness  of  the  said  John  Pat- 
ton, Jim  Hanna,  and  Jim  Scanlan,  and  that. 
If  same  Is  due  and  payable,  they  are  prima- 
rily liable  therefor,  and  are  necessary  and 
proper  parties  to  this  suit"  He  further  set 
up  that.  If  the  Indebtedness  constituted  a 
lien  against  his  'property,  he  was  entitled  to 
be  subrogated  to  the  rights  of  Mitchell  &  Co., 
and  to  have  judgment  against  Patton,  Hanna, 
and  Scanlan  for  any  amount  that  he  might 
be  required  to  pay  to  discharge  any  lien  that 
might  be  declared  against  his  property  in 
favor  of  Mitchell  &  Co.  He  also  embodied  in 
his  answer  a  motion  to  transfer  to  equity, 
and  prayed  that  Patton,  Hanna,  and  Scanlan 
be  made  parties,  that  appellee  should  recover 
nothing,  and  that  the  appellant  (defendant) 
should  have  his  title  to  the  land  quieted  and 
confirmed,  or,  in  the  alternative,  that  if  he 
was  adjudged  to  pay  the  debt,  and  same  was 
declared  a  lien  on  bis  property,  he  be  subro- 
gated to  tbe  rights  of  Mitchell  and  have 
judgment  against  Patton,  Hanna,  and  Scan- 
lan for  any  amount  that  he  might  be  required 
to  pay  In  order  to  discharge  any  lien  -  that 
might  be  declared  against  bis  property. 

Tbe  motion  to  make  tbe  original  contrac- 
tors parties  and  to  transfer  to  equity  was 
overruled.  The  appellee  thereupon  entered  a 
general  demurrer  to  appellant's  answer  and 
cross-complaint,  which  the  court  sustained. 
And,  the  appellant  electing  to  stand  upon 
the  pleadings  as  drawn,  and  refusing  to  plead 
further,  the  court  entered  an  order  dismiss- 
ing appellant's  answer  and  cross-complaint 
moUon  to  make  the  original  contractors  par- 
ties defendant,  and  to  transfer  to  equity. 
The  case  was  then  beard  by  the  court  upon 
the  original  complaint,  oral  testimony,  and 
certain  documentary  evidence,  and  the  court 
found  In  favor  of  tbe  appellee  against  ap- 
pellant in  the  sum  of  $149.86,  and  entered  a 
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Jadgment  against  appellant  for  tbat  sum,  and 
declared  tlie  same  a  lien  on  tbe  property, 
with  orders  for  Its  sale,  etc.,  in  case  the  judg- 
ment was  not  paid.  Tbe  appellant  filed  a  mo- 
tion for  a  new  trial,  setting  up,  among  other 
things,  that  "the  court  erred  in  refusing  de- 
fendant's motion  to  make  John  Patton,  Jim 
Hanna,  and  Jim  Scanlan  parties  defendant 
herein,"  that  the  court  erred  In  sustaining 
plaintiff's  demurrer  to  the  answer,  cross-com- 
plaint, and  motion  to  transfer  to  equity,  and 
that  the  Judgment  was  contrary  to  the  evi- 
dence. The  motion  was  overruled,  and  appel- 
lant duly  prosecutes  this  appeaL 

W.  P.  Strait,  of  Morrilton,  for  appellant 
Edward  Gordon,  of  Morrilton,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  question  presented  by  this 
appeal  Is  whether  or  not  the  original  con- 
tractors are  necessary  parties  In  a  suit  by  a 
marterlalman  against  the  owner  to  have  a 
Hen  declared  and  enforced  on  a  building  for 
the  erection  of  which  material  has  been  fur^ 
nished.  The  question  is  settled  by  the  recent 
case  of  Simpson  v.  J.  W.  Black  Lumber  Co., 
114  Ark.  464,  172  S.  W.  883.  In  that  case, 
after  setting  out  the  statute  (Elrby's  Digest, 
f  4978)  making  it  the  duty  of  the  contractor 
to  defend  at  his  own  expense  any  action 
brought  by  any  person  other  than  the  con- 
tractor to  enforce  a  lien  under  the  law  pro- 
viding for  such  liens,  we  said: 

"Tbe  contractor  was  a  necessary  party,  and 
should  have  been  made  codefendant  with  the 
owners,  who  knew  nothing  aboat  what  amount 
of  materials  had  been  furnished  nor  how  much 
of  the  materials  furnished  bad  gone  into  the 
construction  of  tbe  improvement.  He  was  a 
necessary  party  both  for  his  own  and  tbe  own- 
er's protection.  The  owners  had  the  right  to 
look  to  him  for  the  payment  of  any  judgment 
that  might  be  recovered  against  their  property 
for  materials  furnished,  having  contracted  with 
him  to  supply  snch  materials  and  paid  him  the 
contract  price  for  the  improvement,  and  cannot 
be  compelled  to  resort  to  another  action  against 
the  contractor  for  the  recovery  of  such  511m  of 
money  in  which  the  contractor  would  be  at  lib- 
erty to  claim  that  he  did  not  owe  the  material- 
man the  amount  for  wtiich  the  judgment  was 
rendered  and  the  lien  enforced.  It  is  the  in- 
tention of  the  law  to  have  the  contractor  to  de- 
fend all  such  actions  and  be  bound  by  the  judg- 
ment rendered" — citing  authorities. 

See,  also.  In  addition  to  the  authorities 
there  cited,  Eberle  t.  Drennan,  40  Okl.  00, 
136  Pac.  162,  51  L.  R.  A.  (N.  S.)  7a 

Aa  shown  above,  section  4978  of  the  Digest 
requires  that  In  suits  of  this  kind  the  origi- 
nal contractors  shall  defend  the  case  at  their 
own  expense.  Section  4986  provides  that  In 
such  suits  to  enforce  liens  created  by  tbe 
statute  "the  parties  to  the  contract  and  all 
other  persons  Interested  In  the  controversy 
and  in  the  property  charged  with  the  lien" 
may  be  made  parties.  And  section  4988  pro- 
vides that  the  court  «hall  make  such  orders 
in  the  case  as  wHl  protect  and  enforce  the 
rights  of  all  Interested  therein. 

It  appears  from  aU  these  provisions  tbat 


the  lawmakers  contemplated,  not  only  that 
the  contractors  in  such  suits  are  proper  par- 
ties, but  that  they  are  necessary  and  indis- 
pensable parties  for  tbe  determination  of  the 
amount  of  the  debt  as  the  foundation  for 
which  a  judgment  or  decree  may  be  rendered 
and  declaring  and  foreclosing  a  Men  0a  tbe 
property  for  its  payment 

[2]  Counsel  for  appellee  does  not  contro- 
vert this  proposition  of  law,  but  Insists  that 
appellant,  by  filing  a  general  demurrer  to  the 
complaint,  waived  the  defect  or  nonjoinder  of 
parties.  Appellee  relies  upon  the  provisions  of 
sections  6093, 6004,  and  6096  of  Klrby's  Digest 
whldi,  in  effect,  provide  that  when  there  is 
a  defect  of  parties  appearing  upon  the  face 
of  the  complaint  objection  sliall  be  taken 
thereto  by  a  spedflc  demurrer,  and  that,  un- 
less so  taken,  when  the  objection  appears  up- 
on the  face  of  the  oomplaint,  the  defect  Is 
waived,  citing  Murphy  v.  Myar,  95  Ark.  3S, 
128  S.  W.  359,  Ann.  Cas.  1912A,  673,  and  other 
cases  holding  to  that  effect  But  these  cases 
have  no  application  here,  for  the  reason  that 
the  trial  court's  attention  was  specifically  di- 
rected in  appellant's  answer  and  cross-com- 
plaint which  also  embodied  a  motion  to  have 
the  contractors  made  parties  and  the  cause 
transferred  to  equity,  that  the  contractors 
were  necessary  parties  to  the  maintenance  of 
appellee's  suit  The  court  sdiould  have  treat- 
ed the  allegations  of  appellant's  answer  and 
crosa-complalnt  embodying  the  motion  to 
make  the  contractors  parties,  as  a  specific  de- 
murrer, raising  the  objection  that  the  plain- 
tiff was  not  entitled  to  maintain  his  suit  be- 
cause of  a  defect  or  nonjoinder  of  parties  ap- 
pearing upon  the  fact  of  the  complaint  Such 
was  the  legal  effect  of  the  whole  pleadings  by 
the  appellant,  and  to  hold  otherwise  would  be 
putting  form  before  substance.  The  com- 
plaint of  the  plaintiff  was  therefore  fatally 
defective  because  it  failed  to  make  the  origi- 
nal contractors  parties  to  the  suit  and  the 
court  erred  in  not  so  holding. 

[3]  But  if  It  be  ooneeded  that  the  com- 
plaint was  not  fatally  defective  on  this 
ground,  and  that  it  alleged  a  cause  of  action, 
then  the  answer  traversed  the  allegations  of 
the  oomplaint  and  raised  an  issue  for  deter- 
mination before  a  Jury.  The  appellant  in  bis 
answer  alleged  as  follows: 

"That  be  does  not  know  and  has  no  soffideiit 
information  upon  which  to  base  a  belief,  and 
therefore  cannot  say  whether  or  not  said  indebt- 
edness is  past  due  and  unpaid  or  in  any  wny 
owing  to  said  E.  B.  Mitchell;  but  for  farther 
answer  denies  that  this  defendant  owes  said 
debt  or  that  the  plaintiff  is  entitled  to  recover 
therefor  from  him ;"  "that  he  had  paid  off  and 
discharged  to  John  Patton,  Jim  Hanna,  and 
Jim  Scanlan  all  and  fnlly  the  contract  price," 
etc. 

These  allegations  were  sufficient  to  raise 
the  issue  as  to  whether  the  indebtedness  was 
past  due  and  unpaid  and  aa  to  whether  or  not 
there  was  snch  an  indebtedneia  as  would  con- 
stitute the  foundation  for  the  creation  and 
enforcement  of  a  lien  on  appellant's  property. 
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In  Dlckerson  v.  Hamby,  96  Ark.  163, 131  S. 
W.  674,  we  said : 

"In  determining  whetber  a  pleading,  com- 
plaint, or  answer  maJiea  sufflcient  allegations  to 
constitute  a  canse  of  action  or  to  state  a  de- 
fense, every  fair  and  reasonable  intendment 
must  be  indulged  in  to  support  such  pleading. 
If  the  averments  are  incomplete,  ambiguous,  or 
defective,  the  proper  mode  to  obtain  correction 
is  by  motion  to  make  the  allegations  more  defi- 
nite and  certain." 

[4]  Appellee  contends  that  the  appellant  Is 
not  prejudiced  by  the  ruling  of  the  court  In 
dismissing  the  answer  and  cross-complaint  of 
the  appellant  and  In  proceeding  to  hear  the 
cause  on  the  complaint  of  the  appellee,  be- 
cause, he  says,  the  contractors  appeared  In 
court  and  testified  that  they  bought  the  ma- 
terial sued  for  by  appellee,  and  that  same 
was  used  In  the  erection  of  appellant's  build- 
ing and  was  correct,  and  also  testified  that 
appellant  was  still  indebted  to  them  fbr  the 
erection  of  the  aforesaid  building  In  the  sum 
of  $575,  aU  of  which  was  <denled  by  appellant. 
But,  as  we  have  seen,  the  complaint  which 
the  court  treated  as  the  basis  for  hearing  this 
evidence  was  fatally  defective,  and  the  court 
erred  In  allowing  the  appellee  to  ground  any 
right  of  action  upon  It 

Appellant  was  entitled  to  have  the  cause 
lieard  upon  Issues  presented  by  a  sufllclent 
complaint.  The  cause  could  not  progress  to 
judgment  without  necessary  parties,  and  ap- 
pellant was  necessarily  prejudiced  by  a  Judg- 
ment based  upon  a  complaint  that  did  not 
state  a  cause  of  action. 

For  the  error  in  not  sustaining  the  demur- 
Ter  to  appellee's  complaint  the  Judgment  is 
reversed,  and  the. cause  remanded,  with  di- 
rections to  Bustaln  the  same. 


KOHN  V.  SMITH.    (No.  118.) 
(Supreme  Court  of  Arkansas.    Jan.  17,  1016.) 

1.  Judgment  «=»1S8  —  Opening  Defatji-t  — 

Dn^IOKKOK. 

Kirby's  Dig.  Si  4431-^433,  empowers  the 
court  to  vacate  judgments  after  the  term  in  ac- 
cordance with  the  procedure  prescribed  therein. 
Plaintiff  herein,  defendant  In  an  action  in  jus- 
tice court,  after  Judgment  in  his  favor,  was  ad- 
vised by  defendant  herein,  plaintiff  there,  that 
he  intended  to  take  an  appeal,  and  the  case  was 
docketed  In  the  circuit  court  under  the  same 
title  as  in  the  jnstice  court  Plaintiff  testified 
that  he  had  frequently  inquired  and  had  been 
informed  that  there  was  no  case  against  him  on 
the  docket  of  the  circuit  court,  and  his  attorney 
on  similar  Inquiries  was  informed  that  there  was 
no  case  pending  against  his  client.  Held,  in  his 
suit  to  set  aside  a  default  judgment  in  the  cir- 
cuit court  that,  as  there  was  no  fraud  in  pro- 
curing it,  or  anything  to  mislead  plaintiff  as  to 
the  status  of  the  case,  bis  failure  to  defend  re- 
sulted from  his  own  lack  of  diligence,  so  that 
the  circuit  court  was  not  warranted  In  setting 
aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oent  Dig.  SI  24&-261,  264;  Dec.  Dig.  <S=3l38.i 

2.  Judgment  i&=»144i— Opening  DKrAtn.T  — 
GBotnrns— GucBiOAi,  Mispbision. 

In  each  case,  where  the  docket  in  the  dr- 
enit  court  showed  the  style  of  the  case  as  it  had 


been  tried  in  the  justice  court  and  the  name  of 
plaintiff  as  one  of  the  defendants  therein,  and 
where  a  proper  investigation  by  plaintiff  would 
have  discovered  the  case  pending  in  the  circuit 
court  for  trial,  there  was  no  clerical  misprision 
to  justify  a  setting  aside  of  its  default  Judg- 
ment 

[Ed.  Note.^For  other  cases,  see  Judgment 
Cent  Dig.  |  255;    Dec  Dig.  «=>144,] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  O.  W.  Hendricks,  Judge. 

Suit  by  A.  li.  Smith  against  Myer  Kohn, 
trustee,  to  vacate  a  default  Judgment  Judg- 
ment vacated,  and  defendant  appeals.  Re- 
versed, and  canse  remanded,  with  instruc- 
tions to  dismiss  the  complaint  to  set  aside 
the  default  Judgment 

W.  T.  Tucker,  of  Little  Rock,  for  appellant 
J.  W.  House,  J.  W.  House,  Jr.,  and  A.  F. 
House,  all  of  Little  Rock,  tor  appellee. 

EIRBT,  J.  This  appeal  comes  from  a 
Judgment  of  the  circuit  court,  vacating  and 
setting  aside  a  Judgment  rendered  in  favor 
of  appellant  by  default  It  Is  a  proceeding 
under  section  4431,  Sarby's  Digest,  the 
grounds  alleged  coming  within  subdivisions 
3  and  4  thereof  for  misprision  of  the  derk 
and  for  fraud  practiced  by  the  successful 
party  obtaining  the  Judgment 

It  was  also  alleged  that  the  Judgment  was 
procured  without  notice,  and  that  plaintiff 
was  prevented  from  defending  the  suit  on 
account  of  unavoidable  casualty  and  mis- 
fortune, and  that  the  plaintiff  and  his  attor- 
ney had  repeatedly  inquired  of  the  clerk  of 
the  circuit  court  where  the  cause  was  pend- 
ing for  trial,  when  It  would  be  reached  and 
had  been  always  Informed  that  there  was  no 
such  case  on  the  docket 

A  demurrer  was  Interposed  and  overrul- 
ed, and  an  answer  filed,  and  plaintiff  and 
his  attorney  testified,  and  also  the  attorney 
of  appellant  It  appears  from  the  testi- 
mony that  appellant  first  brought  suit  In 
a  Justice  court  against  Jno.  J.  and  OrvUle 
O.  Scoggins  and  A.  L.  Smith,  that  upon 
the  trial  It  developed  that  he  had  no  cause 
of  action  against  Scoggins  and  the  suit  was 
abandoned  as  to  them,  the  Justice  taking  the 
case  under  advisement  as  to  Smith.  He  later 
rendered  Judgment  In  Smith's  favor,  from 
which  an  appeal  was  taken  to  the  circuit 
court 

Appellant's  attorney  notified  Smith's  at- 
torney that  he  Intended  to  take  an  appeal, 
and  iwrfected  his  appeal.  The  case  was 
docketed  In  the  circuit  court  as  It  had  been 
in  the  Justice's  court,  Myer  Kohn,  trustee,  v. 
Jno.  J.  &  Orvllle  O.  Scoggins  and  A.  L.  Smith, 
the  Judge's  docket  showing  the  names  of  the 
parties  and  their  attorneys,  the  date  of  the 
setting  of  the  case  for  trial,  and  the  Judg- 
ment by  default  upcm  said  date. 

Smith  testified  that  he  had  been  Informed 
that  an  appeal  had  been  taken,  and  went 
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frequently  to  the  drcnlt  clerk  to  Inquire 
about  It  and  was  always  Informed  that  there 
was  no  case  on  the  docket  against  him.  His 
attorney  also  testified  that  he  had  made  like 
inquiries  and  been  told  that  there  was  no 
case  pending  against  his  client,  Smith.  He 
stated  further  that  the  calendar  showing  the 
setting  of  the  case  was  not  sent  to  his  firm 
by  the  clerk  as  was  usual  of  all  cases  In 
which  they  were  interested. 

[1]  The  attorney  for  appellant  notified 
Smith's  attorney  that  he  intended  to  take 
the  appeal,  and  upon  the  day  the  case  was 
set  for  trial  in  the  circuit  conrt  called  for 
him  over  the  phone,  and  was  informed  he 
was  attending  chancery  court  and  not  in. 
The  term  expired  after  the  rendition  of  the 
default  judgment,  and  it  was  some  months 
thereafter  before  this  suit  was  filed,  it  being 
alleged  that  the  fact  was  not  sooner  discov- 
ered. 

No  attempt  was  made  to  show  there  was 
any  fraud  practiced  by  the  successful  party 
in  procuring  the  judgment,  and  there  Is  no 
evidence  indicating  a  disposition  or  inten- 
tion upon  his  part  to  mislead  the  appellee 
about  the  status  of  the  case.  His  attorney 
was  notified  that  an  appeal  had  been  taken, 
the  transcript  was  lodged  in  the  circuit 
court,  and  the  case  docketed  there,  showing 
Ills  name  in  the  style  of  it  and  bis  attorney's 
name  on  the  docket,  although  it  is  true  that 
the  index  did  not  show  his  name  in  Qie 
style  of  the  case.  He  had  notice  that  an  ap- 
peal had  been  taken,  and  if  be  failed  to  at- 
tend and  defend  the  suit  because  of  state- 
ments made  by  the  derk  of  the  circuit  court, 
which  satisfied  him  without  making  sufficient 
investigation  to  discover  the  fact,  his  failure 
to  make  defense  resulted  from  his  lack  of 
diligence,  rather  than  through  any  fault  on 
the  part  of  the  appellant,  who  called  the  at- 
tention of  his  attorney  thereto,  or  the  firm, 
or  attempted  to  do  so  ui>on  the  day  the  judg- 
ment was  taken.  He  had  but  to  ask  the 
clerk  to  show  him  the  docket  of  the  only 
two  cases  thereon  in  which  Myer  Kohn  was 
appellant.  In  both  of  which  the  said  Scoggins, 
whom  be  knew  had  been  sued  jointly  with 
him  in  the  justice  court  from  wlilch  the  ap- 
peal was  taken,  were  appellees,  a  casual  ex- 
amination of  which  would  have  disclosed  the 
pending  suit  against  blm  and  the  date  set  for 
the  trial  thereof. 

[2]  There  was  no  misprision  of  the  derk 
shown  that  would  justify  setting  aside  the 
judgment  The  docket  in  fact  showed  the 
style  of  the  case  as  it  had  been  tried  in  the 
justice  court,  and  the  name  of  appellee  as 
one  of  the  defendants,  and  a  proper  investi- 
gation by  appellee  would  have  discovered 
that  the  case  was  pending  in  the  drcuit 
court  for  triaL 

The  court  has  power  to  vacate  or  modify 
Judgments  after  the  expiration  of  the  term  in 
accordance  with  the  procedure  prescribed  by 
said  sections  4431-4433,  Kirby's  Digest,  and 


this  conrt  is  of  opinion  that  no  sufficient 
showing  was  made  under  the  allegaticns  of 
the  complaint  to  warrant  its  adlon  In  set- 
ting aside  the  judgment  by  default  herein. 
Blackstad  Merc  Co.  t.  Bond,  104  Ark.  48, 148 
S.  W.  202;  Ayers  v.  Anderson-TuUy  Co..  89 
Ark.  163,  116  S.  W.  189;  Bank  v.  Neel,  53 
Ark.  lis,  13  S.  W.  700,  22  Am.  St  Rep.  185. 

Some  authorities  are  dted  by  appellee  in 
support  of  his  contention,  but  the  cases  were 
decided  under  statutes  materially  ditTerent 
from  ours,  excusable  negligence  being  recog- 
nized as  a  ground  for  sncb  relief  in  said 
jurisdictions. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
complaint  to  set  ajside  said  default  judgmeat 


ST.  liOmS  OOOPEBAOB  CO.  ▼.  JACKSON. 

(Na  86.) 

(Supreme  Conrt  of  Arkansas.    Jan.  3,  1916.) 

Account  Stated  9=>8  —  Right  to  Attack  — 

MiSTAXS. 

Where,  in  an  action  for  a  balance  due  oa. 
an  alleged  account  stated,  the  undisputed  evi- 
dence showed  that  by  a  mistake  of  defendant's 
bookkeeper,  apparent  on  the  face  of  the  books, 
there  was  a  mistake  in  the  account  submitted  to 
plaintiff,  and  that  idaintifl  was  overpaid  before 
the  mistake  was  discovered,  plaintiff  was  not  en- 
titied  to  recover  such  balance,  though  it  be  as- 
sumed that  the  account  became  an  account  stat- 
ed; an  acoonnt  stated  being  snbject  to  attack 
for  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  SS  50-56;   Dec.  Dig.  «=38.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Tbos.  C.  Trimble,  Judge. 

Action  by  Wiley  Jackson  against  the  St. 
Louis  Cooperage  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  Beversed 
and  dismissed. 

Manning,  £3merson  &  Morris,  of  Little 
Rock,  and  G.  Otis  Bogle,  of  Brlnkley,  for 
appellant  C.  F.  Greenlee,  of  Bilnkley,  for 
appellee. 

HART,  J.  WUey  Jackson  sued  the  St 
Louis  Cooperage  Company  to  recover  $198.27 
alleged  to  be  due  him  for  bolts  made  by 
him  for  the  cooperage  company.  He  recov- 
ered judgment  both  in  the  justice  of  the 
I)eac8  court  and  in  the  circuit  court  to  whidi 
it  was  appealed.  From  the  judgment  ren- 
dered against  it  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court 

The  plaintiff  was  engaged  in  getting  oat 
bolts  for  the  defendant  at  a  stipulated  price, 
and  the  defendant  agreed  to  pay  him  90  per 
cent,  of  the  agreed  price  when  the  bolts 
were  taken  up.  The  remaining  10  per  cent 
was  to  be  retained  in  order  to  guarantee 
that  the  plaintiff  would  load  the  bolts  on  the 
cars. 

The  defendant  took  up  bolts  made  for  It 
by  the  plaintiff  and  rendered  to  tlie  idaintiff 
an  account  showing  that  it  held  beck  $44S.- 
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27;  and  that  aabaeqnent  to  that  time  the 
defendant  paid  plaintiff  the  sum  of  $200,  and 
also  the  sum  of  $4B,  leaving  a  balance  dne 
plaintiff  of  $198.27.  Thla  account  counsel 
for  plaintiff  contends  became  an  account 
stated. 

ABBumlng,  inthoat  deciding  the  question, 
that  the  acconnt  sued  on  became  an  account 
stated,  still  It  was  subject  to  attach  for 
frand  or  mistake.  May  &  ElUa  Co.  v.  Farm- 
era*  Union  Merc.  Co.,  179  S.  W.  490;  God- 
frey V.  Hughes  &  Hall,  114  Ark,  312,  169 
S.  W.  958;  Hamilton-Brown  Shoe  Co.  v. 
Choctaw  Merc.  Co.,  80  Ark.  438,  07  S.  W.  284. 
The  undisputed  evidence  shows  that  de- 
fendant's bookkeeper  made  a  mistake  in 
keeping  the  acconnt  of  the  plaintiff.  The  mis- 
take is  apparent  on  the  books  themselves. 
TFor  instance,  there  is  an  item  of  296  feet, 
18  inches,  white  oak,  3.44  cords,  at  $12.  This 
should  have  been  credited  as  amounting  to 
$41.80,  but  the  bookkeeper  actually  credited 
it  as  $413.04.  Another  item  should  have 
been  credited  as  $348.34,  but  was  credited  as 
9884.34,  making  an  error  of  $36. 

Without  considering  this  latter  error,  how- 
ever, as  we  have  already  stated,  the  first 
error  is  apparent  from  the  books  themselves. 
The  evidence  on  the  part  of  the  employes 
of  the  defendant  company,  which  is  undis- 
puted, shows  that  the  subsequent  payments 
were  made  before  the  mistake  was  discover- 
ed. The  undisputed  evidence,  therefore, 
shows  that  the  defendant  overpaid  the  plain- 
tiff for  all  the  bolts  made  by  the  plaintiff  for 
it  which  were  taken  up. 

It  follows  that  the  Judgment  must  be  re- 
versed ;  and  the  cause  of  action  having  been 
tally  developed,  the  case  wUl  be  dismissed 
her& 


HALL  V.  HUFF,    (No.  98.) 
(Supreme  Conrt  of  Arkansas.    Jan.  10,  1916l) 

1.  JCDGMBNT    «=»518  —  PkOCEEDINQS    TO    VA- 

CAis  OB  Aknui/— "DiBECT  Attack." 

Under  Kirby'a  Dig.  {  4431,  providing  that 
the  court  in  which  a  judgment  or  final  order  has 
been  rendered  shall  nave  power  after  the  term 
to  vacate  or  modify  it  by  granting  a  new  trial 
for  certain  canses  specified,  a  motion  under  the 
statnte  to  vacate  or  set  aside  a  judgment  render- 
ed at  a  former  term  is  a  direct  attack  on  the 
judgment;  a  "direct  attack"  being  any  pro- 
ceeding institnted  for  the  express  purpose  of  an- 
nulling, vacating,  or  modifying  the  judgment  or 
decree, 

[Eld.   Note. — For  other   cases,   see  Jud^nent, 
CJent  Dig.  {§  961,  962 ;   Dec  Dig.  (g=»518. 

For  other  definitions,  see  Words  and  Phrases, 
Virst  and  Second  Series,  Direct  Attack.] 

2.  EXBCUTION     $=3l63  —  Pboceedinos     to 
Quash— Weight  and  Sufficiency  of  Evi- 

OENCI. 

In  a  proceeding  to  qnash  an  ezecntion 
against  W.  on  a  Judgment  against  W.  and  3. 
on  the  ground  that  the  judgment  was  entered 
without  any  service  upon  W.  or  any  notice  on 
bis  part  that  he  had  been  made  a  party  to  the 
suit,  evidence  heU  to  show  by  a  preponderance 


thereof  that  J.'s  attorney  did  not  enter  an  ap- 
pearance for  W. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cient  Dig.,  {f  473-483 ;   Dec  Dig.  <S=>163.] 

Appeal  from  Garland  C!hancei^  Court ; 
Oaivln  T.  Gotham,  Special  Chancellor. 

Proceeding  by  W.  H.  Hall  against  O.  Floyd 
Huff.  From  a  decree  dismissing  the  petition. 
Hall  appeals.    Remanded,  with  directions. 

See,  also,  114  Ark.  206,  169  S.  W.  792. 

On  the  15th  day  of  March,  1915,  W.  H. 
Hall  filed  a  petition  in  the  chancery  conrt  of 
Garland  county  to  quash  an  execution  issued 
in  the  case  of  C  Floyd  Huff  against  J.  H. 
Hall  for  the  sum  of  $1,100.  His  petition  al- 
leges that  on  the  11th  day  of  Febmair,  1915, 
the  said  execution  was  delivered  to  the  sher^ 
iff,  who  threatened  to  levy  the  same  upon 
the  property  of  the  plaintiff.  A  copy  of  the 
execution  lis  attached  to  the  petition.  The 
plaintiff  Hall  further  states  that  the  Judg- 
ment upon  which  the  said  execution  was  is- 
sued was  rendered  without  service  on  him 
and  is  void. 

The  facts  are  as  follows: 

On  the  30th  day  of  April,  1912,  a  Floyd 
Huff  instituted  an  action  against  3.  H. 
Hall  to  recover  possession  of  an  undivided 
one-third  of  certain  real  estate  situated  In 
the  city  of  Hot  Springs,  in  Garland  coanty, 
Ark.  On  March  17,  1913,  Huff  filed  what  he 
styles  an  amendment  to  his  complaint,  in 
which  he  states  that  since  the  institution  of 
the  suit  he  tias  learned  that  a  part  of  the 
land  described  in  his  complaint  belonged  to 
W.  H.  Hall  instead  of  J.  H.  Hall,  and  asks 
that  W.  H.  Hall  be  made  a  party  defendant, 
and  that  all  the  allegations  contained  in  his 
original  complaint  be  considered  as  hav- 
ing been  made  against  W.  H.  Hall  in  like 
manner  as  if  he  had  been  made  a  defendant 
with  J.  H.  Hall.  He  prayed  that  upon  a 
final  hearing  of  the  cause  he  be  given  the 
same  relief  against  W.  H.  Hall  that  he 
asked  for  in  his  original  complaint  against 
J.  H.   HalL 

On  Mai-ch  17,  1913,  the  defendant  J.  H. 
Ball  filed  a  motion  to  strike  from  the  files 
the  amendm^it  to  the  complaint  Just  re- 
ferred to,  and  the  grounds  upon  which  the 
motion  is  based  are  stated  therrin.  The 
motion  was  signed  by  Wood  4  Wood,  attor- 
neys for  J.  H.  Hall.  This  firm  of  attorneys 
consisted  of  Judge  J.  B.  Wood  and  his  son 
Scott  Wood.  Judge  J.  B.  Wood  died  in  June, 
1918.  In  September,  1913,  Jethro  P.  Hender- 
son, the  chancellor,  caused  an  order  to  be 
entered  stating  his  disqualification  to  hear 
and  determine  the  cause  because  he  had 
formerly  been  the  law  partner  of  Judge  J.  B. 
Wood  and  was  Interested  in  the  litigation  in 
its  indpiency.  The  record  shows  that  in 
September,  1913,  subsequent  to  this  time,  a 
special  chancellor  was  elected,  who  heard 
and  determined  the  cause,  entering  a  decree 
in  favor  of  the  plaintiff.  Huff,  against  the 
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defendants  J.  H.  Hall  and  W.  H.  Hall  In  t3ie 
sum  of  $1,100. 

On  Febrnai7  21,  1914,  the  defendant  3.  H. 
Hall,  tbrou^  his  attorney,  Scott  Wood, 
prayed  and  waa  granted  an  appeal  to  the 
Supreme  Court.  On  June  22,  1914,  the  Su- 
preme Court  rendered  an  opinion  (114  Ark. 
206,  169  S.  W.  792) ,  reverBlois  the  decision  of 
the  chancellor  and  ordering  the  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint of  the  plaintiff.  Huff,  for  want  of 
equity.  On  the  11th  day  of  February,  1915, 
the  plaintiff  caused  an  execution  to  be  Issued 
and  placed  In  the  hands  of  the  sheriff,  with 
directions  to  levy  upon  the  property  of  W.  H. 
Hail. 

The  plaintiff  and  his  attorn^  testified  that 
some  time  after  the  original  complaint  was 
filed  against  the  defendant  J.  H.  Hall  they 
learned  that  W.  H.  Hall  owned  a  part  of 
the  property  embraced  In  the  complaint; 
that  thereupon  an  amendment  to  the  com- 
plaint asking  that  W.  H.  Hall  be  made  a  par- 
ty defendant  to  the  suit  was  filed;  that 
Judge  J.  B.  Wood,  who  represented  the  de- 
fendant J.  H.  Hall,  agreed  in  open  court  that 
he  would  enter  the  appearance  of  W.  H.  Hall 
and  that  the  answer  which  he  had  filed  on 
the  part  of  3.  H.  Hall  should  also  Inure  to 
the  benefit  of  W.  H.  Hall. 

They  stated  that  they  did  not  know  wheth- 
er the  chancellor  acted  upon  the  motion  of 
Judge  Wood  to  strike  from  the  files  of  the 
court  their  amendment  to  the  complaint 
They  also  stated  that  they  did  not  know 
what  judge  occupied  the  bench  at  that  time. 

Judge  Jethro  P.  Henderson,  the  regular 
chancellor,  testified  that  he  had  formerly 
been  a  law  partner  of  Judge  Wood;  that  he 
had  no  personal  recollection  whatever  about 
whether  Judge  Wood  entered  the  appearance 
of  W.  H.  Hall;  that  it  was  his  uniform  prac- 
tice to  make  a  notation  on  the  docket  where 
the  appearance  of  a  client  was  entered  by  an 
attorney;  that  it  was  insisted  by  counsel  for 
both  parties  that  he  was  disqualified;  that 
he  went  over  the  facts  of  the  case  fully  and 
prepared  a  written  opinion  In  the  case,  but 
before  it  was  delivered  concluded  that  he 
mlj^t  be  disqualified,  and  on  that  account 
did  not  deliver  his  opinion;  that  on  account 
of  his  former  partnership  with  Judge  Wood 
he  concluded  that  he  might  perhaps  h.ave 
been  connected  with  the  firm  when  the  em- 
ployment of  Judge  Wood  waa  first  made  by 
Hall. 

The  chancellor  did  not  certify  his  disquali- 
fication until  after  Judge  Wood's  death.  The 
record  shows  that  he  certified  his  disqualifi- 
cation in  the  case  of  "C.  Floyd  Huff  v.  J.  H. 
HalL"  The  record  does  not  show  that  W.  H. 
Hall  was  mentioned  as  a  defendant  in  the 
case  until  the  final  decree  was  rendered. 

W.  H.  Hall  testified  that  Judge  Wood  was 
not  employed  by  him  nor  authorized  to  enter 
his  appearance  to  the  suit  Id  question;  that 
he  did  not  know  that  any  judgment  had  been 
rendered  against  Iiim  until  some  time  after 


the  decision  of  the  case  In  the  Supreme 
Court;  that  he  was  a  witness  in  the  original 
case  against  his  father,  but  never  at  any  time 
authorized  Judge  Wood  to  enter  his  appear- 
ance to  that  suit  Other  facts  will  be  re- 
ferred to  in  the  opinion. 

The  chancellor  entered  a  decree  dismissing 
tbe  petition  <a  W.  H.  Hall,  and  from  the  de- 
cree rendered  in  favor  of  Huff,  Hall  has  ap- 
pealed. 

Davies  &  Davies,  of  Hot  Springs,  for  ap- 
pellant James  B.  Hogue,  of  Hot  Springs, 
for  appellee. 

HA&T,  J.  (after  stating  the  facts  as  above). 
[1]  Though  it  is  not  so  denominated,  the 
present  proceeding  was  evidently  Instituted 
under  section  4431  of  Kirby's  Digest  to 
vacate  a  decree  rendered  at  a  former  term 
of  the  chancery  court  on  the  ground  that  it 
was  entered  without  notice  to  him.  See  Hoi- 
man  v.  Lowrance,  102  Ark.  252,  144  S.  W. 
190;  Foohs  V.  Bilby,  95  Ark.  302,  129  S.  W. 
1104. 

A  motion  under  the  statute  to  vacate  or  set 
aside  a  judgment  rendered  at  a  former  term 
la  obviously  a  direct  attack  on  the  judg- 
ment. The  effect  of  the  present  proceeding  is 
to  attack  the  judgment  against  W.  H.  Hall 
in  favor  of  C.  Floyd  Huff  rendered  at  a 
former  term  of  the  chancery  court  by  set- 
ting it  aside  on  the  ground  that  no  service 
of  summons  was  had  on  the  said  W.  H.  Hall, 
and  that  hia  appearance  to  the  suit  had  not 
been  entered.  A  direct  attack  on  the  judg- 
ment or  decree  has  been  defined  to  be  any 
proceeding  which  Is  Instituted  for  the  ex- 
press purpose  of  annulling,  vacating,  or  modi- 
fying It 

[2]  On  the  part  of  W.  H.  Hall  it  Is  contend- 
ed that  the  decree  in  the  fonner  suit  against 
him  in  favor  of  Huff  was  entered  without 
any  service  upon  him  or  any  notice  on  hi^ 
part  that  he  had  been  made  a  party  to  tbe 
suit.  The  chancellor  found  against  him  on 
this  Issue,  and  the  correctness  of  his  de- 
clBlon  in  this  respect  we  consider  to  be  the 
most  serious  question  in  the  case. 

After  a  careful  consideration  of  the  whole 
record  in  this  case  we  have  reached  the  con- 
clusion that  the  finding  of  the  chancellor  is 
against  the  prep<»iderance  (rf  the  evidence. 
In  arriving  at  that  conclusion  we  do  not 
wish  to  be  understood  as  casting  amy  reflec- 
tions upon  the  integrity  or  good  faith  of  Huff 
or  his  attorney.  We  simply  mean  to  say 
that  when  the  record  is  considered  in  all 
its  aspects  and  bearings,  we  think  the  pre- 
ponderance of  the  evidence  shows  that  they 
were  mistaken  In  saying  that  Judge  Wood 
entered  the  appearance  of  W.  H.  Hall.  It 
appears  that  Hall  had  several  actions  pend- 
ing against  him  in  regard  to  property  in  Hot 
Springs,  and  that  Judge  Wood  was  attorney 
for  him  in  all  these  cases,  and  it  is  likely 
that  they  have  confused  the  appearance  of 
Hall  entered  la  some  of  these  casea  with 

Digitized  by  VjOOQ IC 


AriL) 


BROWN  ▼.  NORRED 


687 


the  present  case.  Thoagta  they  have  testified 
positively  that  Judge  Wood  entered  the  ap- 
pearance of  W.  H.  Hall,  they  have  stated 
that  they  did  not  remember  what  chancellor 
was  on  the  bench  at  the  time  or  what  dis- 
position, if  any,  was  made  of  Judge  Wood's 
motloD  to  strike  their  amendment  to  the 
complaint  from  the  flies  of  the  court. 

Judge  Wood  died  in  June,  1918,  and  his 
motion  to  strike  the  amendment  to  the  com- 
plaint from  the  files  was  filed  on  March  17, 
1913.  Judge  Henderson  must  have  occupied 
the  bench  at  that  time.  He  testified  that 
counsel  for  both  parties  Insisted  that  he  was 
qualified  to  try  the  case,  and  that  he  first 
considered  all  the  testimony  and  prepared 
an  opinion  In  the  case,  but  afterwards  con- 
cluded that  he  was  disqualified,  and  certified 
Ills  disqualifications.  The  record  shows  that 
he  certified  his  disqualification  after  Judge 
Wood  died.  It  also  shows  that  be  certified 
tals  disqualification  in  the  case  of  Huff  v.  J. 
H.  Hall.  W.  H.  Hall  was  not  mentioned. 
Tbls  was  not  long  after  it  is  claimed  the  ap- 
pearance of  W.  H.  Hall  had  been  entered  by 
Judge  Wood. 

According  to  the  testimony  of  Chancellor 
Henderson  he  had  no  recollection  of  Judge 
Wood  having  entered  W.  H.  Hall's  ap- 
pearance, and  he  stated  that  it  was  his  set- 
tled practice  to  make  a  notation  on  bis  dock- 
et when  the  appearance  of  a  client  was  en- 
tered by  an  attorney.  The  record  shows 
that  his  docket  does  not  show  that  the  ap- 
pearance of  W.  H.  Hall  was  entered  to  the 
action. 

Scott  Wood,  who  was  the  partner  and  son 
of  Judge  Wood  during  the  whole  proceeding, 
prayed  an  appeal  to  the  Supreme  Court  for 
J.  H.  Hall,  but  did  not  ask  one  for  W.  H. 
Hall.  The  defense  of  the  two  Halls  to  the 
action  would  have  been  practically  the  same. 

The  record  also  shows  that  W>  H.  Hall 
was  much  interested  in  the  case,  and  assist- 
ed his  father  in  the  management  thereof 
throughout  the  whole  proceeding. 

The  two  last-mentioned  facts,  when  con- 
sidered together,  are  convincing  testimony 
tliat  neither  Scott  Wood  nor  W.  H.  Hall 
Imew  that  the  latter  had  been  made  a  party 
to  the  Bnit>  and  that  Judgment  had  been  ren- 
dered against  W.  H.  HalL 

As  above  indicated,  we  think  the  state  of 
the  record  turns  the  scale  In  favor  of  HaU, 
and  are  of  the  (qplnlon  that  a  preponderance 
of  the  evidence  sustains  his  contention. 
Both  HufT  and  his  attorney  were  lawyers  and 
are  members  of  the  bar  of  this  court  as  well 
as  of  all  the  inferior  courts  in  this  state.  As 
such  they  no  doubt  participate  in  the  trial 
of  many  cases  during  the  course  of  the  year 
and  have  confused  another  appearance  in 
some  other  case  with  the  facts  testified  to  in 
this  case.       . 

This  brings  ns  to  the  qnestlon  of  whether 
or  not  the  defendant  Hall  has  a  meritorious 


defense  to  the  action  in  which  the  Jadgment 
against  him  was  obtained.  On  tbls  ques- 
tion but  little  need  be  said.  The  issues 
against  the  two  defendants  were  the  same. 
What  would  constitute  a  defense  for  J.  H. 
Hall  would  constitute  a  defense  for  W.  H. 
Hall  also.  The  transcript  in  the  original 
suit  was  introduced  in  evidence  in  the  pres- 
ent proceeding,  and  this  court  rendered  a  de- 
cision reversing  the  decree  against  J.  H. 
Hall  and  ordering  the  cause  remanded,  with 
directions  to  dismiss  the  complaint  against 
him  for  want  of  equity.  See  Hall  v.  Huff, 
114  Ark.  206,  169  8.  W.  792. 

The  case  will  therefore  be  remanded,  with 
directions  to  enter  a  decree  in  favor  of  the 
appellant 

WOOD.  J.,  not  participating. 


BROWN  V,  NORKBD.    (No.  128.) 
(Supreme  C!oart  of  Arkansas.     Jan.  24,  1916.) 

1.  Appeal  and  Ebbob  «=»1(X)1  —  Rkvibw  — 
Vkbdiot. 

A  verdict  sapported  by  substantial  evidence 
will  not  be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  392&-8934 ;  Dec.  Dig. 
«=»1001.] 

2.  CoNTBACTS    €=»280— Pkbtokmanob— Suin- 

CIBNOT. 

Where  defendant,  who  had  contracted  to 
dig  a  drain,  engaged  plaintiS  to  dear  part  of 
the  right  of  way  for  the  drain,  plaintiff,  having 
cleared  the  land  as  other  subcontractors  had 
done,  was  entitled  to  recover;  no  directions  hav- 
ing been  given  as  to  the  manner  of  the  work. 

[Ed.  Note.— For  other  cases,  see  (Contracts, 
Cent  Dig.  f{  1249-1280;  Dec  Dig.  «=>280.] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautneay,  Judge. 

Action  by  Edward  Norred  against  W.  R. 
Brown.  From  a  judgmoit  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

O.  B.  Oliver,  of  Coming,  for  appellant  Li. 
Hunter,  of  Piggott  for  appellee. 

HART,  J.  Edward  Norred  sued  W.  R. 
Brown  to  recover  an  amount  alleged  to  be 
due  him  for  clearing  14  acres  of  right  of 
way  of  a  drainage  ditch.  He  recovered  Jadg- 
ment, and  the  defendant  has  appealed. 

The  facts  are  as  follows:  The  Central 
Clay  Drainage  District  was  created  by  the 
act  of  the  Legislature  of  1911,  and  the  dis- 
trict entered  into  a  contract  with  the  de- 
fendant Brown,  to  construct  three  ditches, 
including  the  cutting  of  the  right  of  way. 
Brown  entered  into  a  contract  with  Oeorge 
Holford  to  clear  the  right  of  way.  Holford 
entered  into  a  contract  with  one  Petty  and 
others  to  clear  a  part  of  the  right  of  way  for 
him.  The  plaintiff,  Norred,  also  entered  into 
a  contract  with  Holford  to  clear  14  acres  of 
right  of  way,  and  was  to  receive  therefor  the 
sum  of  $14  per  acre  and  $1.86  per  acre  for 
the  wood.     Under  his  contract,  he  was  to 
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cot  down  all  trees  on  the  right  of  way  and 
to  cut  a  part  of  It  Into  wood.  The  only 
point  In  dispute  between  the  parties  Is  as 
to  the  height  of  the  stnmp;  it  being  claim- 
ed, on  the  one  hand  by  Norred,  that  he  cut 
down  the  trees  In  compliance  with  his  con- 
tract, and,  on  the  other  hand  by  Brown,  that 
Norred  violated  his  contract  by  cutting  the 
stumps  too  high. 

Norred  testified  in  his  own  behalf,  and  said 
that  when  he  made  the  contract  with  Hol- 
ford  no  8i>eclficatlons  were  given  him  as  to 
how  the  timber  should  be  cut;  that  he  call- 
ed up  Brown  and  asked  him  If  Holford  had 
the  right  to  let  the  ditch  contract  for  him, 
and  that  Brown  asked  him  what  price  be 
was  to  receive ;  that  he  told  Brown,  and  the 
latter  then  replied  that  that  was  all  right, 
to  go  ahead  and  do  the  work  and  he  would 
see  that  he  got  his  money ;  that  he  then  be- 
gan to  clear  the  right  of  way  at  a  point 
where  Petty  left  off  and  that  be  cat  the 
trees  as  low  as  Petty  did;  that  the  right 
of  way  he  was  clearing  was  through  a  cy- 
press brake,  and  he  could  not  cut  the  trees 
any  lower  on  account  of  the  swell  at  the 
butt 

Other  witnesses  for  Norred  testified  that 
he  cut  the  trees  as  low  as  Petty  and  Nelson, 
who  bad  cleared  a  part  of  the  right  of  way, 
and  had  cut  them  just  as  low  as  he  could  to 
get  above  the  swell;  that  he  cut  them  from 
4  to  7%  feet  high. 

On  the  part  of  the  defendant,  witnesses 
were  introduced  who  testified  that  the  trees 
were  cut  too  high,  and  that  It  would  be  Im- 
possible to  work  the  dredgeboat  in  there  at 
the  present  height  of  the  stumps,  that  the 
stumps  were  so  high  the  crane  which  car- 
ried the  dipper  would  strike  against  the 
stumps  so  that  the  dirt  could  not  be  dug 
and  removed  from  the  right  of  way. 

[1,2]  It  may  be  conceded  that  the  pre- 
ponderance of  the  testimony  was  in  favor  of 
the  contention  of  the  defendant ;  but  the  case 
was  submitted  to  the  jury  under  proper  In- 
structions, and  we  cannot  disturb  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff,  there 
being  testimony  of  a  substantial  character 
to  sustain  it. 

In  the  case  of  St  Louis,  Iron  Mountain  & 
Southern  By.  Co.  v.  Bogan,  78  Ark.  173,  85 
S.  W.  448,  Bogan  entered  Into  a  contract  to 
clear  a  part  of  the  right  of  way  at  a  stipu- 
lated price.  The  contract  was  in  writing, 
and  further  provided  that  the  work  should 
be  done  according  to  plans  and  spedflcatlons 
of  the  railway  engineers  in  charge.  The  de- 
fendant was  sued  for  the  amount  alleged  to 
be  due  for  clearing  the  right  of  way,  and 
offered  to  Introduce  in  evidence  the  plans 
and  specifications.  The  court  refnsed  to 
permit  them  to  introduce  them  ta  evidence, 
and  the  refusal  of  the  court  was  assigned 
as  error.  There,  as  here,  no  copy  of  the 
plans  and  specifications  were  delivered  to 


the  subcontractor,  and  he  made  bis  contract 
with  the  principal  contractor,  and  not  with 
the  owner. .  There,  as  here,  the  subcontractor 
compiled  with  the  directions  given  him.  That 
is  to  say,  according  to  the  testimony  of 
Norred  and  Ids  witnesses,  he  was  given  no 
specific  directions  as  to  how  to  clear  the 
right  of  way,  but  did  the  work  in  substan- 
tially the  same  manner  as  was  done  by  other 
subcontractors.  In  the  Bogan  Case,  It  is 
true,  the  engineers  inspected  his  work  from 
time  to  time  and  approved  it;  but  as  we 
have  already  seen,  the  contract  there  spe- 
cifically provided  that  it  should  be  done  ac- 
cording to  the  plans  and  specifications.  In 
the  case  before  us,  no  plans  and  specifica- 
tions were  delivered  to  the  plaintiff,  and, 
according  to  his  own  testimony  and  that  of 
his  witnesses,  he  cleared  the  right  of  way  In 
substantially  the  same  manner  as  was  done 
by  the  other  subcontractors.  It  Is  true  his 
testimony  was  flatly  contradicted  by  the  tes- 
timony adduced  in  favor  of  the  defendant 
The  conflict  in  the  testimony,  however,  was 
settled  by  the  verdict  of  the  Jury  in  plain- 
tiff's favor. 

The  case  was  submitted  to  the  jury  under 
proper  instructions,  and  the  Judgment  will 
be  affirmed. 


HENBBICKS  v.  HODGES,  Secretary  of  State. 

(No.  121.) 
(Supreme  Court  of  Arlcansas.    Jan.  24,  1916.) 
JunoBS  €=5>3  — States  ®=528— Postponing 
Datb— Statutes— Effect. 

Acts  1915,  p.  402,  being  entitled  an  act  fix- 
ing the  time'  for  the  general  election  In  the 
state,  being  a  re-enactment  of  the  then  exist- 
ing statute,  with  a  change  only  in  the  date, 
from  the  second  Monday  in  September  to  the 
Tuesday  next  after  the  hrst  Monday  in  Novem- 
ber, 80  as  to  postpone  the  state  election  to  the 
time  of  and  consolidate  it  with  the  national  elec- 
tion, and  the  presumption  in  such  a  case  being 
that  no  changes  other  than  those  clearly  ex- 
pressed in  the  language  of  the  new  statute  were 
intended,  and  it  being  a  rule  of  statutory  con- 
struction that  the  literal  meaning  may  be  ^ut 
aside  in  order  to  carry  out  the  obvious  intention 
as  otherwise  indicated,  the  stetnte— though  pro- 
viding tliat  on  such  Tuesday  in  November,  1916, 
and  every  two  years  thereafter,  there  shall  be 
held  an  election  for  all  -state,  county,  and  town- 
ship officers  whose  term  is  fixed  by  the  Cionstitu- 
tion  at  two  years,  and  state  Senators  when  the 
terms  for  which  Senators  shall  have  been  elect- 
ed shall  expire  before  the  next  general  election, 
and  judges  of  the  Supreme  and  circuit  courts, 
when  the  term  of  office  of  any  judge  shall  expire 
before  the  next  general  election — will  not  be  con- 
strued as  requiring  the  election  in  1916  of  suc- 
cessors to  Senators  and  judges  previously  elect- 
ed, whose  terms  will  expire  in  1918  between  the 
date  when  an  election  would  have  been  held  un- 
der the  old  law  and  the  date  when  one  will  be 
held  under  the  new  law,  which  construction  in 
the  case  of  Senators  wonld  make  the  act  vio- 
lative of  Const,  art.  5,  {{  3,  15,  providing  for 
half  of  the  Senators  being  elected  at  one  biennial 
election  and  the  other  half  at  the  next  election, 
and  for  their  terms  beginning  with  the  dates  of 
their  election,  and  in  the  case  (Jf  both  Senators 
and  judges  would,  by  implication,  repeal  Kirby's 
Dig.  ii  (S47,  2850,  clearly  contemplating  that 
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oflicen  elected  shall  Immediately  take  office  and 
enter  on  the  discharge  of  thdr  daties,  but  the 
Btatutes  wiU  be  construed  as  merely  changing 
to  a  later  date  the  time  of  holding  elections, 
with  the  incidental  effect  of  postponing  the  com- 
mencement of  temu  of  office  of  officers  then 
elected,  which  violates  no  provision  of  the  Con- 
Btitation ;  the  officers  previously  elected  continu- 
ing in  office,  mider  Const  art  19,  g  6,  after  ex- 
piration of  their  terms  tiU  their  successors  are 
elected  and  qualified. 

[Bd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  4-10;  Dec.  Dig.  <s=3;  States,  Cent 
Dig.  H  34r-3e ;   Dec  Dig.  <S=s28.] 

Appeal  from  Circuit  Court,  PuIasU  Oovn- 
ty;   Guy  Fulk,  Judge. 

Action  by  6.  W.  Hendricks  against  Barle 
W.  Hodgea,  Secretary  of  State.  Judgment 
for  defendant,  and  plBlntifF  appeals.  Af- 
firmed. 

Rose,  Hemingway,  Cantrell,  Loughborou^ 
&  Miles,  of  little  Rock,  for  appellant  Me- 
baffy.  Held  A  Mebafty,  of  Little  Rock,  Abe 
Golllns,  of  De  Queen,  J.  C.  Hawthorne,  N.  P. 
IJamb,  Eugene  Sloan,  and  J.  R.  Tumey,  all 
of  Jonesboro,  and  James  E.  Hogue,  of  Hot 
Springs,  for  appellee. 

McCDLIX>CH,  C.  J.  The  General  Assem- 
bly of  1915  enacted  a  statute  amending  the 
election  law  of  the  state  so  as  to  change  the 
date  of  the  regular  biennial  election  from  the 
second  Monday  In  September  to  the  "next 
Tuesday  after  the  first  Monday  In  Novem- 
ber," thus  fixing  a  uniform  date  for  all  bi- 
ennial elections,  both  state  and  national. 

The  statute  reads  as  follows: 

"Section  1.  That  on  the  next  Tnesday  after 
the  first  Monday  in  November,  1916,  and  every 
two  years  thereafter  there  shall  be  held  an  elec- 
tion in  each  precinct  and  ward  in  this  state  for 
the  election  of  all  elective  state,  county  and 
township  officers  whose  term  of  office  is  fixed 
by  the  Constitution  at  two  years;  and  state 
senators  in  tbeir  respective  districts  when  the 
terms  for  which  Senators  shall  have  been  elect- 
ed shall  expire  before  the  next  general -election; 
and  for  judges  of  the  Supreme  and  circuit  courts 
when  the  terms  of  office  of  any  Judge  shall  ex- 
pire before  the  next  general  decdon;  and  for 
iTnited  State  Senators  and  for  Representatives 
in  Congress  of  the  ITnited  States  for  each  Con- 
gressional district;  and  for  prosecuting  attor- 
neys."   Acts  1916,  p.  402. 

Appellant  conceives  that  the  new  statute 
requires  the  election  of  circuit  Judges  In  the 
year  1916,  and,  as  he  is  a  candidate  for  that 
office  In  the  Sixth  Judicial  circuit,  he  seeks 
to  compel  the  Secretary  of  State  to  receive 
and  file  his  pledge,  conformable  to  the  stat- 
ute known  as  the  Corrupt  Practices  Act  (Acts 
1913,  p.  1255,  i  4),  which  requires  all  candi- 
dates for  district  offices  to  file  with  the  Sec- 
retary of  State,  more  than  30  days  before  a 
primary  election,  a  pledge  In  writing  stating 
that  they  are  familiar  with  the  requirements 
of  said  statute  and  that  they  will  In  good 
Caltb  comply  with  Its  terms. 

The  sole  question  presented  for  decision  on 
this  appeal  is  whether  or  not  circuit  Judges 
must  he  elected  at  the  election  to  be  held 
during  the  year  1916.  The  contention  Is  that 
the  terms  of  circuit  Judges  end  on  October  31, 


1918,  and  that  their  successors  must  be  elect- 
ed in  the  year  1916  for  the  reason  that  It  Is 
the  election  next  preceding  the  expiration  of 
the  terms.  If  that  contention  be  sound,  those 
offices  will  be  filled  at  the  election  held  near- 
ly two  years  b^ore  the  terms  end. 

It  must  be  conceded  that  a  literal  reading 
of  the  statute  sustains  the  contention,  for 
the  statute  provides  in  so  many  words  that 
the  election  shall  be  "for  Judges  of  the  Su- 
preme and  circuit  courts  when  the  terms  of 
office  of  any  Judge  shall  expire  before  the 
next  general  election."  There  are  several 
reasons  why  It  Is  apparent  that  the  framers 
of  the  statute  did  not  Intend  what  a  literal 
meaning  of  the  statute,  as  a  whole,  would  Im- 
ply. In  the  first  place,  the  statute  provides 
that  Senators  of  the  United  States  shall  be 
elected  at  each  biennial  election,  but  we 
know  that  the  lawmakers  did  not  intend  to 
accomplish  that  result.  Inasmuch  as  the  Con- 
stitution of  the  United  States  fixes  the  terms 
of  Senators  at  six  years.  In  the  next  place, 
the  Interpretation  contended  for  by  learned 
counsel  for  appellant  would  require  all  of 
the  state  senators,  those  whose  terms  begin 
In  the  year  1918  as  well  as  those  whose 
terms  begin  In  the  present  year,  to  be  elected 
at  the  next  election  to  be  held  In  November, 
1016.  It  is  Inconceivable  that  that  was  the 
intention  of  the  framers  of  the  statute,  for  It 
Is  certainly  contrary  to  the  policy  of  the 
state  to  elect  Senators  so  long  a  time  before 
the  commencement  of  their  service.  Besides, 
it  would  be  In  direct  conflict  with  the  ex- 
press letter  of  the  Constitution,  which  pro- 
vides that  the  terms  of  Senators  shall  begin 
with  the  dates  of  their  election.  Article  5,  i 
15,  as  amended  by  the  seventh  amendment. 
It  would  also  conflict  with  that  section  of 
the  Constitution  (article  6,  i  3)  which  pro- 
vides that  terms  of  Senators  shall  be  divided 
into  two  classes  to  be  flUed  at  alternate  bi- 
ennial elections.  Senators  could  not,  there- 
fore, be  elected  In  1916  for  terms  to  begin  In 
the  year  1918,  and  that  part  of  the  statute  Is 
void  If  we  give  its  language  a  literal  mean- 
ing. 

The  statute  would,  imder  that  interpreta- 
tion, also  be  In  conflict  with  another  statute 
with  reference  to  the  election  and  qualifica- 
tion of  officers,  which  there  is  little  reason  to 
believe  that  the  lawmakers  meant  to  change. 
We  refer  to  the  statute  (Klrby's  Digest,  g 
2850)  which  provides  that  the  State  Board  of 
Election  Commissioners  shall,  within  30  days 
after  the  time  allowed  to  make  the  returns 
of  elections  by  county  commissioners,  cast  up 
the  votes  and  determine  the  result,  and  that 
aU  of  the  officers  required  by  law  "shall 
be  immediately  commissioned  by  the  Gov- 
ernor." Also,  Klrby's  Digest,  g  647,  which 
provides  that  all  state  and  county  officers 
who  are  required  by  law  to  be  commissioned 
by  the  Governor  "are  required  to  forward 
the  legal  fee  for  their  commissions  to  the 
Treasurer  of  State  within  sixb^days  after 
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their  electl(»i,  and  they  shall,  after  said 
commissions  haTe  been  received,  forward 
within  fifteen  days  their  duplicate  oath  to 
the  Secretary  of  State,  to  be  by  him  record- 
ed and  filed  in  his  office."  The  purpose  of 
those  statutes  was  to  fix  a  time  for  canvass- 
ing the  returns  and  to  put  a  limit  upon  the 
time  in  which  ofilcers  may  qualify.  The  stat- 
ute clearly  contemplates  that  officers  elected 
shall  immediately  take  office  and  enter  upon 
the  discharge  of  the  duties  thereof.  Tet,  if 
the  interpretation  contended  for  be  sustain- 
ed, the  Legislature  has  by  this  new  statute 
now  under  consideration  postponed  for  near- 
ly two  years  the  taking  of  office  by  those  who 
are  elected  thereto.  Surely  the  lawmakers 
have  not  intended,  merely  by  implication,  to 
change  the  whole  policy  of  our  laws  and  to 
repeal  other  statutes  without  giving  more 
clear  expression  of  that  intention. 

If  we  take  into  consideration  the  history 
of  the  legislation  in  this  state  fixing  the  time 
for  holding  elections,  It  becomes  clear  that 
there  was  no  intention  on  the  part  of  the 
Legislature  to  do  more  than  to  postpone  the 
date  of  the  state  election  so  as  to  conform 
to  the  date  of  the  national  election.  In  oth- 
er words.  It  was  manifestly  the  sole  purpose 
of  the  Legislature  to  consolidate  elections  in 
the  state.  The  title  of  this  act  Is  "An  act 
fixing  the  time  for  the  general  election  in  the 
state  of  Arkansas,"  and  It  was  a  copy  of  the 
then  existing  statute,  except  that  the  date  is 
changed  and  the  clause  Inserted  about  the 
election  of  United  States  Senators  and  Rep- 
resentatives In  Congress. 

It  will  be  remembered  that  the  Constitu- 
tion of  1874  was  submitted  to  the  people  for 
adoption  on  October  13,  1874,  and  the  act  of 
submission  provided  for  the  election  of  offi- 
cers thereunder  on  the  same  date.  The 
schedule  of  the  Constitution  (section  20)  pro- 
vided that  all  officers  thus  elected  should 
''qualify  and  enter  upon  the  duties  of  their 
office  within  fifteen  days  after  they  shall 
have  been  duly  notified  of  their  election." 
The  Constitution  fixed  the  first  Monday  in 
September  as  the  date  for  biennial,  elections 
In  the  state,  but  provided  that  the  General 
Assembly  could  fix  a  different  time.  Article 
3,  I  8.  The  first  General  Assembly  after  the 
adoption  of  the  Constitution  of  1874,  which 
met  in  January,  1875,  enacted  a  general  elec- 
tion law,  fixing  the  first  Monday  In  Septem- 
ber as  the  date  for  the  regular  biennial  elec- 
tions. Acts  1874-75,  p.  94.  The  first  section 
of  that  statute  was  in  the  form  of  the  pres- 
ent statute,  with  the  changes  indicated  above. 
In  1007  the  General  Assembly  passed  an 
amendatory  statute  changing  the  date  of  the 
general  election  from  the  first  Monday  in 
September  to  the  second  Monday  in  Septem- 
ber, still  preserving  the  identical  language  of 
the  old  statute.  Acts  1907,  p.  163.  Now,  In 
Interpreting  the  amendatory  statute,  vre 
ought  to  follo\7  the  well-established  rules  of 
statutory  construction,  and  one  of  those  rules 
Is  that,  where  c  -tatute  is  re-enacted  In  sub- 


stantially the  same  form  as  the  old  one,  the 

presumption  should  be  indulged  that  the  law- 
makers intended  no  changes  other  than  those 
clearly  expressed  in  the  language  of  the  new 
statute.  26  Am.  A  Bng.  Ency.  649;  McDon- 
ald T.  Hovey,  110  U.  S.  629,  4  Sup.  Ct  142, 
28  L.  Ed.  269.  That  idea  was  expressed  by 
this  court  In  the  recent  case  of  State  v. 
Memphis  Railway  &  Bridge  Co.,  174  S.  W. 
248.  In  State  of  Arkansas  ex  rel.  v.  Tm- 
lock,  109  Ark.  556,  160  S.  W.  516,  we  said 
that  amendatory  words  of  a  statute  are  sub- 
ject to  the  same  rules  of  construction  as  any 
other  parts  of  the  statute,  and  that  "the  lit- 
eral meaning  may  be  put  aside  in  order  to 
carry  out  the  obvious  intention  of  the  law- 
makers as  otherwise  Indicated."  In  that 
case  we  quoted  with  approval  the  following 
from  the  work  of  Mr.  Sutherland  on  Statu- 
tory Construction  (volume  2,  f  376): 

"The  mere  literal  construction  of  a  section 
in  a  statute  ought  not  to  prevail  if  it  is  oppos- 
ed to  the  intention  of  the  Legislature  apparent 
b^  the  statutes;  and,  if  the  words  are  suffi- 
ciently flexible  to  admit  of  some  other  construc- 
tion, it  is  to  be  adopted  to  effectuate  that  in- 
tention. The  intent  prevails  over  the  letter, 
aod  the  letter  will,  if  possible,  be  so  read  as  to 
conform  to  the  spirit  of  the  act" 

We  ought  therefore  to  Indulge  the  presump- 
tion that  the  Legislature  did  not  intend  to 
change  the  whole  policy  of  our  laws  in  order 
merely  to  bring  about  the  consolidation  of 
elections,  for  in  framing  the  statute  the  only 
change  actually  made  in  the  language  was 
that  of  inserting  the  new  date  and  also  the 
mention  of  other  officers  (Senators  and  Con- 
gressmen) to  conform  to  the  requirements  of 
national  election  law. 

Attention  is  called  in  one  of  the  briefs  to 
the  policy  which  has  always  been  observed 
by  the  Legislature  of  providing  for  the  elec- 
tion of  (fflcers  before  the  expiration  of  the 
term  of  the  Incumhent  so  that  no  vacancy 
would  occur.  This  may  be  conceded  to  be 
true,  and  yet  it  does  not  necessarily  follow 
that  the  Legislature  failed  to  observe  that 
policy  in  passing  this  statute.  While  it  Is 
true  that  terms  of  constitutional  officers  ex- 
pire on  October  31st,  and  that  the  election  In 
1916  will  take  place  after  the  expiration  of 
the  terms,  it  does  not  follow  that  there  is  any 
constitutional  inhibition  against  the  exercise 
of  such  a  power  by  the  Legislature  which 
would  result  in  a  change  In  the  commence- 
ment of  the  new  terms.  It  Is  argued  in  one 
of  the  briefs  that  the  whole  statute  is  void 
because  it  necessarily  results  in  the  extension 
of  terms  of  county  officers,  and  in  other  quar- 
ters it  is  argued  that  the  Legislature,  for  that 
reason,  must  be  presumed  to  have  Intended 
the  election  of  circuit  judges  before  the  ex- 
piration of  the  terms,  rather  than  have  an 
election  a  week  or  more  after  the  expiration 
of  the  terms.  There  is  no  Intention  mani- 
fested by  the  Legislature  to  extend  the  terms ; 
that  is  to  say,  there  is  no  Intention  to  pass 
a  statute  merely  for  that  purijose.  If  an  ex- 
tension of  the  terms  of  those  now  in  office 
necessarily  results  from  a  construction  of  the 


Aik^ 


EENDSIOKS  ▼.  H0DOB8 


541 


Btatnte  wUdi  potrtiXHiM  fbe  election  of  offl-| 
cers  until  the  election  to  be  held  during  tbe 
year  In  which  the  terms  expire.  It  U  a  mere 
Incident  to  the  change  in  the  dates  of  elec- 
tions, and  Is  not  deemed  tbe  primary  purpose 
of  the  lawmakers.  The  Constitution  fixes  tbe 
duration  of  terms,  but  does  not  In  express 
'words  fix  the  beginning  of  terms.  Tbe  pre- 
cise date  of  commencement  of  terms  was 
'Worked  out  by  this  court  In  construing  the 
meaning  of  the  framers  of  the  Constitution, 
and  it  was  found  that,  'because  of  the  fact 
tbat  the  terms  were  to  begin  at  the  earliest 
date  that  officers  who  were  elected  could  be 
commissioned,  October  81st  was  the  date  of 
commencement  of  all  terms  for  constitutional 
officers.  Jewett  ▼.  McConnell,  112  Ark.  291, 
165  S.  W.  964;  State  ex  reL  t.  Cotham,  172 
S.  W.  260. 

There  is  an  express  grant  in  the  Constitu- 
tion to  the  Legislature  of  the  power  to  change 
tbe  dates  of  biennial  electlona  Article  3,  {  8. 
The  only  limitation  npon  that  power  is  tbat 
elections  shall  be  .held  biennially,  and,  of 
course,  the  Legislature  has  no  power  to  pro- 
'rlde  otherwise.  Within  those  limltarious, 
tfae  Legislature  has  absolute  power  to  change 
tbe  dates,  and  this  necessarily  Implies  the 
power  to  change  tbe  dates  of  tbe  beginning 
of  terms  In  order  to  conform  to  the  changes 
In  the  dates  of  elections.  It  is  not  to  be 
'ttaought  that  the  framers  of  tbe  Constitution 
meant  to  fix  an  unchangeable  date  for  the  be- 
ginning of  the  terms,  and  at  the  same  time 
give  complete  power  to  the  Legislature  to 
cbange  the  date  of  elections.  The  change  in 
tbe  date  of  the  term  therefore  results  as  a 
mere  incident  to  the  cbange  in  the  date  of  the 
election,  and  we  find  nothing  in  tbe  Constitu- 
tion which  prohibits  that 

It  is  true  we  have  held  that  the  Legislature 
bas  no  power  to  extend  the  duration  of  terms. 
Smith  T.  Askew,  48  Ark.  82,  2  S.  W.  349; 
State  ex  rel.  Wood  t.  Cotham,  supra.  Mr. 
Justice  Smith,  in  the  case  first  cited  above, 
'osed  language  which  is  more  emphatic  than 
accurate  in  saying  tbat  the  terms  could  not 
be  extended  for  a  single  day.  That  language 
must,  however,  be  construed  with  reference 
to  the  point  tbat  was  then  under  considera- 
tion, and  it  Is  merely  an  authority  for  the 
statement  that,  where  the  Constitution  Itself 
fixes  the  duration  of  terms,  it  is  'beyond  tbe 
power  of  the  Legislature  to  extend  them.  It 
must  be  limited,,  however,  to  the  further  view 
that  there  is  no  intention  found  to  prevent 
the  Legislature  from  carrying  out  the  author- 
ity conferred  npon  that  body  to  change  the 
date  of  elections,  and  that  any  short  or  rea- 
sonable change  in  the  beginning  of  terms,  as 
an  incident  to  the  change  in  the  dates,  is  not 
forbidden.  Tbt^re  are  numerous  authorities 
dted  on  the  briefs  of  counsel  which  sustain 
the  view  that  we  are  attempting  to  express 
now,  to  the  effect  that,  even  in  the  face  of  con- 
stitutional provisions  fixing  the  duration  of 
terms  of  ofllce,  unless  there  is  an  express  pro- 
vision fixing  the  beginning  of  terms,  and  the 


power  iB  conferred  npon  tbe  lawmakers  to 
change  the  dates  of  elections,  there  may  be 
a  change  in  the  beginning  of  terms  as  a  mere 
incident  to  the  change  in  the  date  of  elec- 
tions. 

The  correctness  of  this  view  of  the  law  is 
emphasized  by  the  fact  that  the  framers  of 
our  Constitution  have  put  into  that  instru- 
ment a  provision  that: 

"All  ofBcers  shall  continue  in  office  after  the 
ezpiratiota  of  their  official  terms  until  their  suc- 
cessors are  elected  and  qualified."  Article  19, 
I  5. 

The  framers  of  tbe  Constitution  doubtless 
had  such  an  emergency  as  the  present  one  in 
mind  when  that  provision  was  framed.  At 
least,  it  Is  adapted  to  this  emergency  and 
prevents  a  vacancy  occurring  on  account  of 
the  short  postponement  of  the  filling  of  tbe 
office  by  reason  of  the  changed  date  of  the 
election  to  a  date  subsequent  to  the  expira- 
tion of  the  terms.  The  Legislature  having 
power  Incidentally  to  change  the  beginning 
of  the  terms,  the  beginning  of  terms  of  all 
officers  subsequently  elected  will  be  changed 
so  as  to  conform  to  the  new  date  fixed  for 
elections.  What  the  precise  date  for  begin- 
ning of  the  new  terms,  under  the  new  election 
law,  will  be.  It  Is  unnecessary,  on  this  occa- 
sion, to  determine. 

Among  the  cases  on  this  subject  some  of 
which  admit  the  power  of  the  Legislature  to 
incidentally  change  the  dates  of  beginning 
and  ending  of  terms  of  ccmstitutional  officers, 
the  following  are  found  to  be  directly  in 
point :  Wilson  v.  Clark,  63  Kan.  505,  65  Pac. 
705:  ijtate  v.  Menaugh,  151  Ind.  260,  51  N.  E. 
117,  857,  43  L.  B.  A.  408,  418;  Gemmer  v. 
State,  163  Ind.  160,  71  N.  E.  478,  66  L.  H.  A. 
82 ;  State  v.  Galusha,  74  Neb.  188,  104  N.  W. 
107;  State  ex  rel.  Jones  v.  Poster,  89  Mont 
683, 104  Pac.  860 ;  Jordan  v.  Bailey,  37  Minn. 
174,  33  N.  W.  778;  Meredith  v.  TaUman,  24 
Wash.  426,  64  Paa  759 ;  State  ex  rel.  Attor^ 
ney  General  v.  Hanson,  73  Mo.  78.  See,  also, 
note  to  State  v.  Plasters,  3  L.  B.  A.  (N.  S.) 
887. 

In  Wilson  v.  dark,  supra,  in  speaking  of  a 
statute  of  the  state  of  Kansas,  passed  for  the 
purpose  of  consolidating  elections,  tbe  Su- 
preme Court  of  that  state  said: 

"No  constitutional  provision  has  been  found 
which  expressly  or  by  implication  Umits  the 
Legislature  in  fixing  [the  commencement  of]  the 
terms  of  district  judges  and  county  officers.  A 
limit  to  the  duration  of  terms  is  prescribed,  but 
when  the  term  shall  begin  and  end  is  fairly 
within  the  authority  and  discretion  of  tbe  Legis- 
lature. •  •  •  The  policy  of  the  statute,  as 
we  have  seen,  is  to  secure  uniformity  in  the  be- 
ginning of  official  terms,  and  also  to  avoid  the 
expense,  agitation,  and  other  disadvantages  of 
frequent  elections.  ♦  •  •  If  the  Legislature 
had  postponed  elections  an  unreasonable  length 
of  time,  longer  then  was  necessary  to  effect  the 
avowed  purpose,  and  so  long  as  to  betray  an  in- 
tention to  make  the  offices  appointive  by  pre- 
venting the  people  from  choosing  their  officers  at 
stated  intervals  and  for  regular  terms,  or  if  it 
appeared  that  it  was  done  merely  to  extend  of- 
ficial terms  and  as  a  favor  to  incumbents  of  of- 
fices, there  might  be  occasion  for  judicial  inter- 
ference and  condemnation." 
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Oar  conclnslon  Is  that  the  terms  of  office 
expiring  In  the  year  1918  are  not  required  to 
be  filled  at  the  Mennlal  election  held  dnrtng 
the  present  year,  and  that,  inasmuch  as  ai>- 
pellant's  candidacy  is  premature,  the  Secre- 
tary of  State  was  correct  in  refusing  to  ac- 
cept and  file  his  pledge  in  conformity  with 
the  governing  statute. 

Judgment  affirmed. 


MYERS  V.  HINES  et  aL     (No.  145.) 
(Supreme  Court  of  Arkansas.     Jan.  31,  1918.) 

1.  Chattel  Mobtoaoes  €=>112  —  Febform:- 
ANCE  of  Contbact— Right  ot  Mobtgaoee. 

The  owner  of  a  boBiness,  who  turned  it 
over  to  another  to  manage,  taking  a  mortgage 
on  a  team  of  horses  and  a  wagon  to  secure  the 
manager's  faithful  performance  of  Oie  contract, 
was  entitled  to  the  proceeds  of  the  sale  of  the 
mortgaged  property  where  the  business  was  in- 
solvent when  possession  was  retaken  by  the  own- 
er and  the  manager  had  withdrawn  as  salary 
about  $4,000,  while  the  contract  entitled  him 
to  net  profits  only,  and  those  accruing  before 
failure,  on  account  of  the  manager's  method  of 
bookkeeping,  could  not  be  ascertained. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  196;    Dec.  Dig.  «=»112.] 

2.  Pbinotpal  ANn   Agent  ®=3S5— Contbact 
TO  Manage  Business— Right  or  Owneb. 

Where  the  owner  of  a  business  turned  it 
over  to  another  to  manage  by  contract  providing 
the  manner  in  which  his  advances  should  be 
repaid,  but  not  binding  the  manager  to  the  pay- 
ment thereof,  upon  insolvency  of  the  business 
and  its  resumption  by  the  owner  the  latter  was 
not  entitled  to  judgment  against  the  manager 
for  the  balance  of  the  money  advanced  after 
payment  to  the  owner  by  the  receiver  of  the 
amount  received  from  sale  of  the  assets. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
^ent,  Cent  Dig.  {§  224-228;    Dec.  Ehg.  «=» 

3.  Receivebs  ®=>154 — Afpointhsnt — ^Fbopbi- 
ETY— Costs. 

Where  the  appointment  of  a  receiver  for 
a  business  was  improperly  asked  by  one  em- 
plo.ved  by  its  owner  to  manage  it,  and  whose 
compensation  was  d^iendent  upon  there  being 
net  profits,  the  business  being  insolvent  when 
the  solvent  owner  resumed  possession,  the  cost 
of  master  and  receiver  was  assessable  against 
the  manager  in  his  suit  to  wind  up  the  business. 
[Ed.  Note. — For  other  cases,  see  ReceaTeiiL 
Cent  Dig.  §§  279-282;  Dec.  Dig.  <8=9l54.] 

Appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Suit  by  E.  C.  Hines  and  another  against 
W.  J.  Myers.  From  a  decree  for  plaintiffs, 
defendant  appeals.  Reversed,  and  cause  re- 
manded, with  directions. 

Appellees  brought  this  suit  to  wind  up 
the  affairs  of  an  alleged  partnership,  doing 
business  under  the  firm  name  of  the  Har* 
rison  Lumber  Company,  and  for  an  account- 
ing, and  asked  the  appointment  of  a  receiver, 
alleging  the  Insolvency  of  the  partnership, 
and  that  W.  J.  Myers,  a  member  of  the  firm, 
had  wrongfully  taken  possession  of  the  as- 
sets and  books  of  account  of  the  concern. 
A  receiver  was  appointed  on  the  applica- 
tion of  E.  C.  Hlnes,  appellee,  and  appellant 


moved  to  Tacate  the  order  of  appointment. 
Appellant,  answering,  denied  that  any  part- 
nership existed,  and  alleged  that  the  busi- 
ness was  his  own  and  conducted  for  Idm 
by  appellees,  under  the  terms  of  a  written 
contract  by  which  he  was  to  furnl^  certain 
sums  of  money  and  to  have  interest  at  a 
stipulated  rate  thereon,  and  appellees  were 
to  conduct  the  business  and  receive  as  their 
pay  the  net  profits  after  certain  deductions 
were  made  under  the  provisions  of  tlie  con- 
tract, under  the  terms  of  which  also  a  team 
and  wagon  was  to  be  furnished  by  appellees, 
and  a  lien  was  given  thereon  to  secure  tbe 
faithful  performance  of  the  contract  on  the 
part  of  E.  C.  Hlnes;  that  he  had  fnmlshed 
$9,000  for  the  conduct  of  the  business,  and 
In  January,  1912,  dedlned  to  make  any  more 
advances  and  elected  to  terminate  the  con- 
tract, and  possession  of  the  business  and  as- 
sets was  given  by  appellees;  that  "an  in- 
voice was  made  by  agreement  of  plaintiff 
and  defendant  of  all  stock  and  material  on 
hand  and  a  statement  of  expenses,  the  values 
In  said  Invoice  being  named  by  plaintiff; 
and  that  plaintiff  refused  to  settle  by  such 
invoice  after  agreeing  to  do  sow  It  was  fur- 
ther alleged  that  plaintiff  had  failed  to  keep 
proper  books  and  accounts  of  the  business, 
and  had  paid  to  himself  without  authority 
and  Incurred  losses  in  the  sum  of  $1,300, 
prayer  that  the  complaint  be  dismissed  and 
the  receivership  be  dissolved,  for  costs,  etc. 

Tbe  plaintiff,  B.  C.  Hines,  and  the  repre- 
sentatives of  N.  O.  Hines,  deceased,  filed  an 
amended  complaint  alleging  the  date  of  the 
commencing  of  the  business,  the  death  of  N. 
C.  Hlnes,  that  same  bad  been  prosperous 
and  was  indebted  to  the  plaintiffs  in  certain 
named  amounts;  that  at  the  time  the  de- 
fendant took  wrongful  possession  of  the  busi- 
ness It  was  of  the  value  of  more  than  $10,- 
477.33 ;  that  under  the  terms  of  the  contract 
there  was  due  to  plaintiff,  E.  C.  Hines,  more 
than  $3,000,  which  defendant  refused  to  pay 
or  to  make  a  settlement.  It  also  alleged 
that  the  transactions  of  the  business  of  the 
concern  were  of  a  complicated  nature  and 
required  the  stating  of  an  account  by  a  mas- 
ter, and  prayed  for  an  accounting  and  Judg- 
ments in  favor  of  the  heirs  of  N.  C.  Hlnes 
for  $1,500  and  an  additional  judgment  for 
$3,000  for  E.  C.  Hlnes  and  a  continuance  of 
the  receivership,  and  a  master  to  state  an  ac- 
count 

The  master  and  receiver  were  appointed, 
and  an  account  was  stated,  and  tbe  inventory 
taken  by  the  receiver  showed  the  total  as- 
sets of  the  concern,  which  the  court  found 
from  the  receiver's  report  to  be  $10,477.97, 
and  from  the  master's  report  the  amount 
due  W.  J.  Myers  $9,093.66,  for  money  advanc- 
ed to  the  business,  with  interest,  and  from 
the  receiver's  report  outstanding  aooounts 
and  claims  against  the  concern  amounting 
to  $1,871.78,  making  a  total  of  UabliiUes  of 
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$10,965.44,  $487.87  more  UabUitles  than  as- 
Bets,  and  that  there  could  be  no  actual  net 
profits  exc^t  such  amounts  as  were  paid 
to  plaintiffs  tor  salary  each  month. 

The  court  found  also  that  the  master's 
report  was  correct,  "figured  on  basis  of  dally 
sales  and  estimated  profits,"  but  held  It  was 
necessary,  In  order  to  ascertain  the  net  prof- 
Its,  to  take  into  consideration  the  actual  val- 
ue of  all  assets  on  hand  at  the  time  the  con- 
cern ceased  to  do  business,  and  that  there 
was  no  way  to  ascertain  the  net  profits  from 
the  books  kept;  that  the  business  was  con- 
ducted under  the  terms  of  a  written  contract 
from  the  9th  day  of  November,  1908,  till 
the  15th  day  of  February,  1912,  when  W.  J. 
Myers  took  possession  and  executed  a  re- 
ceipt to  R  C.  Hlnes  for  all  the  property  of 
the  concern,  in  which  It  was  recited  that 
the  rights  of  both  parties  were  reserved. 
Be  also  found  that  under  the  terms  of  the 
contract  E.  C.  and  N.  C.  Hines  were  em- 
ployes of  the  defendant,  their  compensation 
stipulated  in  the  contract,  that  the  business 
was  not  a  partnership,  and  that  said  E.  C. 
and  N.  C.  Hines  were  to  be  paid  for  their 
service  out  of  the  net  profits  arising  from 
the  business,  and  that  under  said  contract 
the  net  profits  were  to  be  ascertained  by  the 
sale  of  the  property,  out  of  the  proceeds  of 
which  the  money  furnished  by  W.  J.  Myers 
should  be  returned  to  him,  and  then  all  the 
expefises  and  liabilities  of  the  concern  should 
be  paid,  and  that  the  balance  should  repre- 
sent the  net  profits. 

The  written  contract  was  introduced  In 
evidence  showing  the  terms  under  which  the 
business  was  to  be  conducted.    It  provides: 

"It  Is  agreed  by  and  between  both  parties  to 
this  contract  that  said  Myers  shall  employ  and 
does  hereby  employ  the  said  two  parties  of  the 
second  part  to  manage  and  run  said  business 
for  him  in  his  name,  and  as  his  agent"  for  a 
specified  period. 

It  then  provides  What  books  and  accounts 
shall  be  kept  by  them,  how  the  business  shall 
be  conducted  and  the  reports  made,  and  re- 
quires them  to  furnish  a  wagon  and  team  for 
use  In  the  business,  and  "for  their  services 
*  *  *  said  parties  of  the  second  part  shall 
have  and  receive  from  said  party  of  the  first 
part  all  the  net  profits  arising  from  the  busi- 
ness," after  deducting  certain  specified 
amounts  and  interest,  payments  for  Insur- 
ance, rent,  and  expenses  incident  to  the  busi- 
ness, whidi  net  profits  were  to  be  ascertain- 
ed as  found  by  the  court  and  already  set  out 
above.  The  contract  contained  also  a  mort- 
gage of  the  team  and  wagon  to  secure  the 
faithful  performance  of  its  obligations  by 
Hlnes,  which  provided  that: 

"They  shall  promptly  pay,  deliver,  and  ac- 
count for,  to  said  party  of  the  first  part,  all 
moneys,  goods,  wares,  and  merchandise  received 
by  them  under  the  contract" 

It  was  also  shown  that  the  inventory  taken 
by  the  parties  before  the  bringing  of  the 
suit  showed  the  llabilltleB  of  the  company 


amounted  to  $10,723.80,  and  the  assets  only  to 
$8,686.66. 

The  undisputed  testimony  shows  that  W. 
3.  Myers  had  advanced  for  use  In  the  busi- 
ness $8,000,  which  was  to  be  returned  and 
had  not  been,  that  Hlnes  drew  out  of  the 
business,  during  Its  continuance,  $8,938.44, 
and  that  the  receiver  realized  from  the  sale 
of  the  assets  about  60  per  cent  of  the  inven- 
tory price.  The  court  allowed  $300  for  tiie 
services  of  the  master  and  $600  for  the  re- 
ceiver and  his  attorneys,  and  directed  It  to 
be  paid  out  of  the  funds,  and  also  held  that 
the  proceeds  of  the  team  and  wagon  sold 
should  be  paid  to  E.  O.  Hines.  Myers  prose- 
cuted this  appeal  from  the  decree  rendered. 

Troy  Pace  and  T.  D.  Crawford,  both  of  Lit- 
tle Rock,  for  appellant  E.  G.  Mitchell  and 
Guy  L.  Trimble,  both  of  Harrison,  and  W.  N. 
Ivie,  of  Rogers,  for  appellees. 

KIBBY,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  contends  that  the  court 
erred  In  falling  to  adjudge  him  entitled  to 
the  proceeds  of  the  sale  of  the  horses  and 
wagon  mortgaged  to  secure  the  faithful  per- 
formance of  the  contract  and  the  return  of 
alii  moneys  received  by  appellees,  and  also  in 
refusing  to  render  Judgment  in  his  favor 
against  the  appellee  E,  O.  Hlnes  for  the  bal- 
ance of  the  money  furnished  to  him  under 
the  terms  of  the  contract  for  carrying  on  the 
business  over  the  amount  realized  from  the 
assets  of  the  business  upon  its  being  wound 
up,  and  in  assessing  against  the  fund  realiz- 
ed from  the  sale  of  the  assets  the  costs  of 
the  master  and  receiver.  Under  the  terms 
of  the  contract  and  mortgage  the  appellee 
was  bound  to  the  faithful  performance  of 
the  contract,  and  the  team  and  wagon  was 
mortgaged  to  secure  his  faithful  performance 
of  it,  and  bound  to  the  payment  and  account- 
ing for  all  moneys  received  by  Hines  under 
the  contract. 

The  business  was  insolvent  when  it  was 
taken  possession  of  by  tiie  appellant,  Myers, 
was  shown  to  be  so  by  the  books  kept  by 
Hines,  which  also  showed  that  he  had  with- 
drawn from  the  business,  as  salary,  about  $4,- 
000,  and  the  assets,  valued  as  in  his  own  in- 
ventory made  at  the  time  Myers  took  posses- 
sion of  the  business,  were  more  than  $1,000 
less  than  the  liabilities.  The  court  found 
that  it  was  impossible  to  ascertain  the  net 
profits  of  the  business  before  the  failure  of  it 
from  the  books  kept  by  said  appellee. 

Under  these  circumstances  we  are  of  the 
opinion  that  the  chancellor  erred  in  holding 
that  appellant  was  not  entitled  to  the  pro- 
ceeds of  the  sale  of  the  horses  and  wagon 
under  the  terms  of  his  mortgage  from  appel- 
lee. 

[2]  Appellant's  second  contention,  that  the 
court  erred  in  not  rendering  Judgment  against 
the  appellee  Hines  for  the  balance  of  the 
amount  of  m<Miey  shown-to  have  been  advanc- 
ed him  after  payment  by  the  receiver  of  the 
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amount  realized  from  the  assets  of  the  busi- 
ness, is  not  well  founded.  The  business  was 
his  own,  as  shown  by  the  terms  of  the  con- 
tract, and  conducted  by  appellees  as  his 
agent,  and  the  written  contract  provided  the 
manner  in  which  his  advances  should  be  re- 
paid, and  did  not  bind  said  Hines  to  the 
payment  thereof,  except  in  that  portion  of  it 
mortgaging  the  wagon  and  team  as  security 
for  the  return  thereot 

[3]  The  third  assignment,  complaining  of 
the  assessment  of  the  costs  of  the  master  and 
receivership  against  the  fund  realized  from 
the  sale  of  the  assets  of  the  business,  must 
be  sustained.  The  business  was  known  to 
be  insolvent,  and  shown  to  be  so  by  the 
books,  as  kept  by  appellee  Hines,  who  also 
knew  that  his  compensation  depended  upon 
there  being  net  profits,  and  consisted  of  such 
net  profits  to  be  determined  as  provided  by 
the  written  contract  The  insolvent  business 
had  been  taken  charge  of  by  appellant,  the 
owner  of  it,  who  was  financially  responsible, 
and  not  alleged  to  be  insolvent,  and  there 
was  no  necessity  for  the  appointment  of  a 
receiver  to  take  charge  of  said  business  and 
deprive  the  owner  of  his  property  and  dis- 
sipate It  in  expenses  of  a  master  and  receiv- 
er at  the  instance  of  said  appellee,  who  had 
no  interest  in  it  to  be  protected  or  preserv- 
ed. The  payment  of  the  expense  of  the  mas- 
ter and  receiver  out  of  the  funds  was  Im- 
proper and  unwarranted,  and,  said  master 
and  receiver  having  been  appointed  at  the 
instance  of  appellee,  the  cost  of  their  com- 
pensation should  be  assessed  against  said 
appellee,  who  improperly  procured  their  ap- 
pointment, and  not  against  the  receivership 
fund  realized  from  the  sale  of  appellant's 
property,  and  the  court  erred  in  holding  oth- 
erwise. 23  Am.  ft  Eng.  Enc.  of  Lew,  1107; 
High  on  Receivers,  |  809a;  34  Cyc.  368; 
Highley  V.  Deane,  168  lU.  266,  48  N.  E3.  94; 
Hendrie  ft  Bolthoff  Mfg.  Co.  v.  Parry,  37 
Colo.  3559,  86  Pac.  113 ;  Couper  v.  Shirley,  75 
Fed.  168,  21  C.  0.  A.  288;  Willis  ▼.  Sharp, 
68  Hun,  608,  12  N.  T.  Supp.  120 ;  Weston  v. 
Watts,  46  Hun  (N.  T.)  219. 

The  decree  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter a  decree  in  accordance  with  this  opin- 
ion. 


REYNOLDS  V.  POLK  .etaL    (No.  149.) 
(Supreme  Court  of  Arkansas.     Jan.  81,  1916.) 

1.  Appeal  and  Error  ®=>173— Resebvation 

OF  Grounds  of  Review. 

Where  the  adverse  parties  failed  to  deny 
the  allegations  of  a  defendant's  cross-complaint, 
but  depositions  were  taken  on  all  sides  of  the 
issues  raised  and  were  read  in  evidence  on  trial 
without  objection,  defendant's  insistence  that  the 
allegations  of  his  cross-complaint  should  be  tak- 
en as  confessed,  made  for  the  first  time  on  ap- 
peal, came  too  late. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  f§  1079-1089.  1091-1093, 
1095-1098, 1101-1120 ;  Dec  Dig.  <8=»173.] 


2.  Appdal  and  Bkbob  «=»I022  —  Bjcvizw  — 

Findings. 

Where  an  entire  question  was  referred  to 
a  master,  whose  report  was  heard  and  approved 
by  the  court,  and  no  specific  objections  to  its 
correctness  or  the  findings  of  the  court  are 
pointed  out  from  which  the  Supreme  Court  can 
say  that  error  was  committed  or  a  mistake  made, 
the  findings  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4015-4018;  Dec.  Dig.  «=s> 
1022.J 

Appeal  from  Randolph  Chancery  Court; 
6.  T.  Humphries,  ChancdUor. 

Action  by  the  AUen-West  Commission  Com- 
pany against  W.  D.  Polk  and  others.  From 
a  decree  against  defendant  D.  W.  Reynolds, 
he  appeals;  while  defendants  Polk  and  the 
Bank  of  Coming  prosecute  cross-appeals. 
Decree  affirmed. 

E.  O.  Schoonover  and  S.  A.  D.  Eaton,  both 
of  Pocahontas,  for  appellant    Appellee,  pro 


SMITH,  X  This  action  was  commenced 
by  a  complaint  filed  by  the  Allen- West  Com- 
mission Company,  hereafter  called  the  Com- 
mission Company,  against  W.  D.  Polk,  the 
Bank  of  Coming,  and  the  heirs  at  law  of 
Ervin  Reynolds,  deceased,  in  which  it  was 
alleged:  That  said  Commission  Company 
had  recovered  certain  Judgmeuts  against  Er- 
vin Reynolds,  which  became  Hens  on  the 
lands  involved  in  this  controversy.  That  the 
said  Ervin  Reynolds  had  conveyed  said  lands 
to  W.  D.  Polk  for  an  alleged  consideration  of 
$4,000,  said  conveyance  being  in  form  a  deed, 
but  in  fact  a  mortgage.  That  the  said  Ervin 
Reynolds  had  deposited  with  the  Bank  of 
Corning,  as  collateral  for  certain  notes  exe- 
cuted to  its  order  by  him,  a  large  number 
of  notes  payable  to  his  order,  and  that  many 
of  these  notes  had  been  collected.  There 
was  a  prayer  that  Polk  and  the  Bank  of 
Corning  be  compelled  to  collect  the  balance 
due  on  the  notes  so  held  and  the  proceeds  of 
such  collections  applied  as  credits  on  the 
notes  to  their  order,  and  that  the  deed  to 
Polk  be  declared  a  mortgage  and  that  the 
lauds  be  ordered  sold,  and  that  any  balance 
of  the  debt  secured  by  said  mortgage  be  i>aid 
and  the  remainder  be  applied  to  the  satisfac- 
tion of  the  judgment  in  favor  of  the  Com- 
mission Company.  There  was  an  amendment 
to  this  complaiut  in  which  it  was  alleged  that 
Ervin  Reynolds  had  fraudulently  conveyed 
certain  town  lots  to  his  wife.  D.  W.  Rey- 
nolds, the  father  of  Ervin  Reynolds,  was 
made  a  party  defendant  and  as  to  him  it 
was  alleged  that  he  had  collected  the  rents 
on  the  lands  for  the  years  1912  and  1913, 
and  it  was  prayed  that  he  be  required  to 
pay  over  these  rents  to  be  applied  to  the 
satisfaction  of  the  dd)ts  due  by  his  son  Br^ 
vin  Reynolda 

Polk  and  the  Bank  of  Coming  filed  an- 
swers and  cross-complaints  in  wUch  they  al- 
leged that  the  Cherokee  Store  Company,  of 
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wblcta  Brrln  Beynolds  was  a  atocfcholder  and 
an  officer,  was  largely  indebted  to  the  Bank 
ot  Ck>niliig,  and  that  to  secure  this  Indebted- 
ness the  said  Ervln  Reynolds  executed  hia 
note  and  gave  a  mortgage  on  certain  of  the 
lands  in  controversy.  There  was  a  prayer 
for  Judgment  for  balance  due,  and  for  a  de- 
cree of  sale  of  Uie  mortgaged  lands. 

D.  W.  Reynolds  filed  an  answer  and  cross- 
complaint,  In  which  he  denied  that  Errln 
Reynolds  was  ever  the  owner  of  the  lands  in 
controversy,  but  stated  the  fact  to  be  that 
be  purchased  said  lands  from  one  Thos.  H. 
Reynolds  and  paid  the  entire  con^deratlon, 
but  had  inadvertently  had  the  deed  made 
to  his  son  Ervin  Reynolds.  That  immedi- 
ately after  his  purchase  be  entered  into  the 
possession  of  said  lands  and  has  since  re- 
mained in  the  open,  notorious,  actual,  exdn- 
slTe,  and  adverse  possession  of  said  lands, 
clflimlng  to  be  the  owner  thereof.  He  denied 
tbe  validity  and  existence  of  any  deed  or 
mortgage  made  by  the  said  Ervin  Beynolds, 
and  alleged  the  fact  to  be  that  said  Ervln 
Reynolds  had  no  sufficient  mental  capacity 
to  make  contracts.  There  was -a  prayer  for 
an  accounting  with  Polk  and  the  Bank  of 
Coming,  and  that  the  deed  to  Polk  be  can- 
celed, and  that  it  be  decreed  that  the  heirs 
of  Eirvln  Reynolds  bad  no  title  to  the  lands. 

Answers  were  also  filed  by  the  heirs  of 
Ehrvln  Reynolds,  in  which  all  allegations  ad- 
verse to  their  Interests  were  denied.  An 
amended  answer  was  filed  by  Polk  and  the 
Bank  of  Corning,  in  which  It  was  denied  that 
tbe  deed  to  Polk  was  a  mortgage,  or  was  in- 
tended as  a  security  for  debt,  but  it  was  al- 
leged to  be  what  it  purported  to  be;  that 
Is,  a  warranty  deed. 

Tbe  evidence  is  In  irreconcilable  conflict, 
aa  all  tbe  parties  to  the  litigation  offered 
evidence  In  support  of  tbeir  respective  con- 
tentions, and  we  are  unable  to  say  that 
tbe  chancellor's  findings  of  fact  are  contrary 
to  the  preponderance  of  the  evidence.  These 
findings  were  to  the  efCect  that  appellant 
purchased  the  lands  in  controversy  and  took 
tbe  deed  in  the  name  of  Ervln  Reynolds; 
tbat  the  legal  title  to  said  lands  was  in 
Brvin  Reynolds  by  virtue  of  said  deed  and 
tbat  the  equitable  tiUe  was  in  D.  W.  Rey- 
nolds until  December  10,  1900,  when  Ervln 
Reynolds  executed  to  bis  father  a  promis- 
sory note  for  $1,768,  with  10  per  cent  in- 
terest per  annum ;  that  appellant  bad  a  lien 
on  said  lands  to  secure  tbe  payment  of  said 
note,  and  tbat  said  lien  is  prior  and  par- 
amount to  all  otber  liens;  that  appellant 
bad  collected  tbe  rents  on  said  lands  for  the 
years  1900  to  1900,  inclusive,  and  for  the 
year  1912,  and  had  paid  certain  taxes  and 
naade  certain  repairs,  and  that  the  rents 
sbonld  be  applied  towards  the  extinguish- 
ment of  the  debt  due  from  Ervln  Reynolds 
to  appellant,  and  tbat  appellant  should  be 
cbarged  with  such  rents  and  credited  with 
^whatever  amounts  he  had  paid  out  for  taxes 
and  repairs.  The  court  further  found  tbat 
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Ervln  Reynolds,  on  June  14,  1906,  executed  a 
mortgage  to  Polk  to  secure  a  note  for  ?3,- 
000,  with  interest,  and  tbat  on  July  12, 1909, 
Ervln  Reynolds  and  wife  executed  a  deed  to 
Folk  for  the  lands  in  controversy ;  tbat  said 
deed  on  its  face  was  an  absolute  conveyance 
in  fee  simple,  but  tbat  it  was  given  for  the 
purpose  of  securing  the  payment  of  the  said 
$3,000  and  interest,  and  was,  in  effect,  a 
continuation  of  the  mortgage  given  by  Ervln 
Reynolds  and  wife  to  Polk  on  June  14,  1006 ; 
tbat  Polk  had  collected  rents  for  tbe  years 
1910  and  1911  and  bad  paid  taxes  for  the 
years  1009  to  1912,  inclusive,  and  certain 
ditch  taxes  and  repairs;  that  the  said  note 
should  be  credited  with  the  rents  collected, 
less  the  taxes  and  repairs,  and  that  Polk 
had  a  Uen  on  tbe  lauds  described  to  secure 
the  amount  due  him,  but  that  he  has  no 
lien  on  the  lands  to  secure  the  payment  of 
anything  due  from  Ervin  Reynolds  either  to 
himself,  or  tbe  Bank  of  Coming,  other  than 
the  note  for  $3,000. 

The  court  further  found  tbat  tbe  Judg- 
ments of  tbe  Commission  Company,  less  cer- 
tain credits,  were  a  lien  on  tbe  lands  In 
controversy. 

It  was  decreed  tbat  tbe  lien  ot  appellant 
for  any  remainder  tbat  might  be  due  him 
should  be  prior  to  all  otber  liens,  and  that 
tbe  lien  of  Polk  and  the  Bank  of  Corning 
was  prior  and  paramount  to  the  Uen  of  the 
Commission  Company.  A  foreclosure  of 
these  varions  liens  was  decreed,  and  a  mas- 
ter was  appointed  to  ascertain  the  amount 
due  each  of  the  parties,  and  tbe  report  of 
this  master  which  was  filed  at  the  following 
term  of  the  court  was  approved,  and  the 
property  ordered  sold  in  satisfaction  of  these 
various  liens. 

Cross-complainant  D.  W.  Reynolds  there- 
upon prayed  an  appeal  from  the  original  de- 
cree in  tbe  cause  finding  against  him  on 
his  claim  of  ownership  of  the  lands  in  con- 
troversy and  holding  him  accountable  for  the 
rents  thereof;  and  cross-appeals  have  been 
prosecuted  by  Polk  and  the  Bank  of  Corn- 
ing. 

[1]  It  is  first  insisted  that  tbe  Commis- 
sion Company  failed  to  deny  tbe  allegations 
of  appellant's  complaint,  and  that  tbe  al- 
legations thereof  should  be  taken  as  true  and 
confessed,  and  that  the  answer  of  Polk  and 
tbe  Bank  of  Corning  is  a  negative  pregnant 
and  does  not  deny  the  allegations  of  appel- 
lant's cross-complaint,  which  should  there- 
fore be  taken  as  confessed.  But  It  is  said, 
in  answer  to  this  contention,  that  depositions 
were  taken  on  all  sides  of  the  issues  here 
raised,  and  were  read  in  evidence  at  the 
trial  in  tbe  court  bdow  without  objection, 
and  that  these  objections  are  raised  here 
for  the  first  time.  And  such  seems  to  be 
tbe  case,  and  appellant's  objections  to  this 
proof,  therefore,  now  come  too  late. 

Tbe  chancellor  made  a  finding  that  tbe 
title  to  the  lands  In  controversy  tussed  out 
of  tbe  appellant  and  vested  iu  ^  said  Ervin 
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Reynolds  on  tbe  6tb  day  of  December,  1900, 
when  Ervln  Reynolds  executed  hla  promis- 
sory note  for  ?1,76S,  with  Interest  at  10  per 
cent  It  would  have  been  more  accurate 
to  have  said  that  D.  W.  Reynolds  had  a  bond 
for  title  from  Thos.  H.  Reynolds,  and  that 
when  the  balance  of  the  consideration  was 
paid  the  title  was  taken  in  the  name  of 
Ervln  Reynolds  and  not  in  tliat  of  appel- 
lant, and  that  this  action  was  not  an  inad- 
vertence as  claimed,  but  was  done  designed- 
ly, and  the  note  for  $1,768  evidenced  the 
amount  which  D.  W.  Reynolds  expected  his 
son  Ervln  Reynolds  to  pay  him  for  the  land. 

[2]  It  is  Insisted  that  Polk,  for  himself  and 
for  the  Bank  of  Coming,  had  in  his  hands 
collateral  notes  which  wei^  sufficient  to,  and 
which  did,  discharge  any  indebtedness  due 
him  or  the  bank  by  Ervln  Reynolds.  But 
this  entire  question  was  referred  to  a  master, 
whose  report  was  heard  and  approved  by  the 
court,  and  no  spedflc  objections  to  the  cor- 
rectness of  this  report  and  to  the  findings 
of  the  court  are  pointed  out  from  which  we 
can  say  that  error  was  committed  or  a  mis- 
take made. 

Cross-appeals  were  prayed  by  Polk  and  the 
Bank  of  Coming,  and  a  number  of  questions 
of  law  are  discussed  by  the  learned  counsel, 
who  have  filed  briefs  herein.  But  as  we 
think  the  findings  of  the  chancellor,  on  the 
questions  of  fact  involved  in  the  case,  are 
supported  by  the  evidence,  it  Is  unneces- 
sary to  discuss  these  questions,  and  the  de- 
cree Is  therefore  affirmed. 


HARRY  T.  WILLIAMS.     (No.  134.) 
(Supreme  Court  of  Arkansas.    Jan.  31,  1016.) 

1.  JlTDOMKNT  €=»883— SBT-OfP^-STATCTI!. 

Under  Kirby's  Dig.  g  6238.  i»roviding  that 
judgments  for  the  recovery  of  money  may  be  set 

off  against  each  other^  baring  dne  regard  to  the 
legal  and  equitable  rights  of  all  persons  inter- 
ested in  both  judgments,  where  defendant's  judg- 
ment for  the  recovery  of  money  against  plaintiff, 
who  recovered  judgment  for  a  larger  amount, 
was  based  upon  a  liability  growing  out  of  the 
transaction  which  formed  tbe  basis  of  plaintiff's 
cause  of  action,  defendant  could  set  off  his  judg- 
ment as  against  plaintiff's,  since  it  reduced  the 
tetter's  rignt  to  recover  and  did  not  prevent  him 
from  claiming  his  constitutional  exemptions. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $|  1668-1688;    Dec  Dig.  «s»883.] 

2.  Appeal  and  Bbbos  i8=»293  —  Qtjbstions 
Reviewablb— Questions  of  Fact. 

Under  Kirby's  Dig.  §  6215,  providing  that 
a  new  trial  is  a  re-examlnation  in  tbe  game 
court  of  an  issue  of  fact  after  a  verdict  by  a 
jury  or  a  decision  by  the  court,  where  there  is 
no  motion  for  new  trial  filed  in  the  case  the 
Supreme  Court  cannot  inquire  into  the  correct- 
ness of  the  trial  court's  decision  on  the  issues  of 
fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1395,  1700-1703,  1705, 
1706;   Dec.  Dig.  <S=9203.] 

S.  Apfkal  and  Ebbob  «cs>293  —  Questions 
Reviewable— Questions   op   Fact. 

The  rule  that  the  Supreme  Court  cannot 
inquire  into  the  correctness  of  the  trial  court's 


decision  on  issues  of  fact  where  no  motion  for 
new  trial  was  filed  in  the  case  applies  to  all 
trials  at  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1396.  1700-17(B,  1705. 
1706;  Dec.  Dig.  «=»293.] 

Appeal  from  Circuit  Court,  Sebastian 
County:    Paul  UtUe,  Judge. 

Action  by  J.  C.  Harry  against  W.  T.  Wil- 
liams, in  which  defendant  moved  to  set  off  a 
judgment  in  his  favor  for  tbe  recovery  of 
money  against  a  judgment  for  a  larger  amount 
in  favor  of  plaintiff.  From  a  judgment  allow- 
ing the  set-off  as  prayed,  plaintiff  appeals. 
Affirmed. 

J.  B.  London,  of  Alma,  and  J.  B.  Kamoff, 
of  Ft   Smith,  for  appellant 

McCULLOCJH,  a  J.  This  controversy  arose 
In  tbe  dicuit  court  of  Sebastian  county.  Ft 
Smith  district,  by  motion  of  appellee  filed 
in  that  court  to  set  off,  pro  tanto,  a  judgment 
In  his  favor,  for  tbe  recovery  of  money, 
against  a  judgment  for  a  larger  amonnt  in 
favor  of  appellant  Both  judgments  were 
rendered  In  that  court,  and  on  hearing  the 
motion  the  -cmiTt  allowed  the  set-off  as  pray- 
ed for  In  appellee's  motion.  When  the  mo- 
tion came  on  to  be  heard,  appellant  filed  a 
schedule  of  his  exemptions,  claiming  as  ex- 
empt from  seizure  under  process  the  judg- 
ment against  appellee.  In  the  judgment  en- 
try, the  court  recited  Its  reasons  for  the  de- 
cision to  be: 

"That  the  said  Cicero  Harry  is  not  oititled 
to  claim  as  exempt  against  the  judgment  that 
said  W.  T.  Williams  holds  ajainBt  him,  but  that 
the  said  judgment  t>e  set  off,  they  having  each 
grown  out  of  the  same  transaction  and  in  the 
nature  of  a  counterclaim,  being  debts  and  credits 
and  the  balance  due  being  in  favor  of  the  said 
Cicero  Harry,  he  is  entitled  only  to  the  amount 
owing  by  W.  T.  Williams  to  Mm  in  excess  of 
what  he  owes  the  said  W.  T.  Williams." 

[1]  It  is  contended  on  behalf  of  the  appel- 
lant that  the  decision  of  the  court  was  er- 
roneous under  the  doctrine  of  this  court  in 
Atkinson  V.  Plttman,  47  Ark.  464,  2  S.  W. 
114,  where  It  was  held  that  a  set-off  Judg- 
ment could  not  be  allowed  where  It  prevented 
one  of  the  judgment  debtors  from  claiming 
his  constitutional  exemptions.  The  statute 
provides  that  Judgments  for  the  recovery  of 
money  "may  be  set  off  against  eadit  other, 
having  due  regard  to  the  legal  and  equltalfle 
rights  of  all  persons  Interested  In  both  Judg- 
ments." Kirby's  Dig.  |  6238.  In  the  case 
cited  above,  Plttman  recovered  a  Judgment 
against  Atkinson  &  Co.,  and  the  latter  sub- 
sequently purchased  a  Judgment  rendered 
against  Plttman  in  favor  of  one  Tomllnson 
and  sought  to  set  off  the  Judgment  thus  pur- 
chased against  the  Judgment  In  PIttman's 
favor.  This  court  decided  that  Plttman  was 
entitled  to  claim  as  exempt  his  Judgment 
against  Atkinson  ft  Co.,  and  that  the  latter 
could  not  deprive  him  of  his  constitntlonal 
exemptions  by  the  purchase  of  another  Judg- 
ment. 
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The  facts  In  the '  present  case,  as  recited 
by  tbe  trial  court  In  Its  Judgment  entry,  are 
different  from  those  In  the  case  Just  cited, 
and  do  not  call  for  the  application  of  the 
rule  tbere  announced.  Here  the  court  found 
that  appellee's  Judgment  against  appellant 
was  based  upon  a  liability  which  grew  out 
at  the  same  transaction  which  formed  the 
basis  of  appellant's  cause  of  action  against 
appellee.  That  being  true,  appellant  never 
had  the  right  to  claim  his  right  of  action 
against  appellee  as  exempt  from  appellee's 
claim  against  him,  for  the  simple  reason  that 
the  two  causes  of  action  having  grown  out 
ot  the  same  transaction,  one  extinguished  the 
other  pro  tanta  In  other  words,  it  reduced 
appellant's  right  to  recover  the  amount  of 
Ms  debt  due  from  appellee,  and  never  formed 
a  part  of  his  constitutional  exemptions. 

[2]  There  was  no  motion  for  new  trial  filed 
in  the  case,  and  therefore  we  are  not  permit- 
ted to  inquire  into  the  correctness  of  the 
court's  decision  on  the  Issnes  of  fact  That 
Is  a  necessary  step  before  a  case  can  be 
brought  here  for  review.  In  Douglass  v. 
Flynn,  43  Ark.  398,  this  court  said: 

"Error  of  law  in  giving  or  refusing  instrac- 
tions  to  a  jury  is  good  ground  for  a  motion  for 
a  new  trial.  So,  also,  any  error  of  law  an- 
nounced by  a  Judge  in  trying  law  and  fact,  which 
bears  upon  the  nnding  of  the  facta,  would  be. 
But  error  of  law  announced  as  the  basis  ot  a 
jadgmcnt,  or  decree,  upon  giving  facts,  found  or 
admitted,  would  not  be  remedied  by  a  new  triaL 
Parties  are  not  required  in  such  cases  to  impor- 
tune judges  for  a  reconsideration.  If  the  error 
appears  in  the  record  It  is  suffidently  questioned 
by  appeal." 

[SJ  A  motion  for  a  new  trial  is  necessary 
where  a  case  has  been  disposed  of  on  "an  is- 
sue of  fact  after  a  verdict  by  a  Jury  or  a  de- 
cision by  the  court"  Klrby's  Digest  i  (SZlti. 
This  applies  to  all  trials  at  law.  School  Dis- 
trict V.  School  District,  64  Ark.  483,  43  S.  W. 
501;  Hare  v.  Shaw,  84  Ark.  32,  104  S.  W. 
931,  120  Am.  St  Rep.  17. 

Judgment  affirmed. 


NATIONAL  UNION  FIKB  INS.  CO.  ▼. 

SCHOOL  DIST.  No.  68.    (No.  137.) 

(Supreme  Court  of  Arkansas.     Jan.  31,  1916.) 

1.  INSDBANCE     ®=9l 30— CONTRACTS— ATFUOA- 

TioN — Acceptance. 

Where  an  insurance  agent  accepted  an  ap- 
plication and  the  premium,  but  failed  to  forward 
them  to  the  insiirer  and  the  application  pro- 
vided that  no  liability  should  attach  until  ap- 
proval and  issuance  ot  a  policy  by  tbe  insurer, 
there  was  no  contract  of  insurance ;  there  being 
no  obligation  on  the  part  of  the  company  to 
accept  the  application  which  its  agent  could 
only  receive  and  forward. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  196-202;   Dec.  Dig.  «=3l30.] 

2.  Principal  and  Aoknt  «=s»92— Powbrs  of 

AeSNT— IiIABIUTT    OF    PRINCIPAL. 

When  an  agent  acts  within  the  scope  ot  his 
authority,  the  principal  is  bound. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  |i  245,  246,  250-253,  692; 
Dec.  Dig.  <3=»02.] 
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3.  Neouqxnce  ®=32— Liability— Bbkacb  or 
Duty. 

Negligence  and  liability  therefor  cannot  be 
predicated  on  a  state  of  facts  which  imposes  no 
legal  duty. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gS  3.  4;    Dec  Dig.  9=>2.^ 

4.  Insuranoi!    9=3i30  — Gontraot— Appuoa- 

HON— Ao<aPTANCR. 

Mere_  delay  in  passing  on  an  application 
for  a  policy  of  Insurance  cannot  be  construed 
as  an  acceptance  of  the  application  and  consent 
to  be  bound  by  it  nor  can  a  cause  of  action  for 
negligence  be  based  on  such  delay. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
C«nt  Dig.  g|  195-202;  Dec.  Dig.  «=:»130.] 

6.  iNstniANcit  €=3129  —  PowEBs  or  Agency 
FOR  Insurer— LiABiUTT  of  Principal. 
A    soliciting    insurance    agent,    authorised 

only  to  secure  applications,   accept  premioms. 

and  forward  to  the  insurer  for  approval,  could 

not  bind  the  insurer  by  stating  that  a  certain 

policy  of  insurance  would  be  issued. 
[Ed.  Note. — For  other  cases,  see  Insurance, 

Cent  Dig.  H  180-182,  1849,  1860;    Dea  Dig. 

®=>129.] 

6.  INSURANCB  <3=>93— Powers  of  Aobhot  fob 
Insurer — Knowledox  of  Authoritt. 
One  applying  for  a  policy  to  a  soliciting 
insurance  agent  cannot  assume  that  his  author- 
ity is  unlimited  to  bind  his  iprindpftl  on  the 
agent's  statement  but  is  presumed  to  have 
known  the  extent  of  the  agent's  authority. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  128;  Dee.  Dig.  «=»93.] 

Appeal  from  Circuit  Court  Clay  County: 
J.  F.  Gautney,  Judga 

Actl(«i  by  School  District  No.  66  against  the 
National  Union  Fire  Insurance  Company. 
Judgment  for  plalntifr,  and  defendant  ap- 
peals.   Reversed,   and.  cause  dismissed. 

On  the  17th  of  February,  1013,  B.  H.  Mc- 
Dennott  acting  for  the  directors  of  school 
district  No.  66  of  Clay  county,  made  a  written 
application  to  the  National  Union  Fire  In- 
surance Company  for  a  policy  of  insurance, 
covering  the  school  bnildluK  and  its  contents. 
Tbe  application,  together  with  $20  in  payment 
of  the  premium,  was  delivered  to  T.  A  Wyn- 
ne, soliciting  agent  of  the  company.  The 
policy  of  insurance  applied  for  was  never 
delivered,  and  on  the  6th  of  January,  1914, 
the  building  and  contents  were  totally  de- 
stroyed by  fire.  This  suit  was  instituted  on 
the  8th  of  October  by  the  appellee  against 
appellant  to  recover  damages  on  account  of 
tbe  loss.  The  undisputed  facts  are  as  fol- 
lows: 

T.  A.  Wynne  was  a  soliciting  agent  of  the 
appellant  baving  authority  to  take  applica- 
tions, receive  premiums,  and  to  forward  ap- 
plications for  policies  to  the  company  or  its 
general  agent  'for  acceptance  or  rejection. 
On  February  17, 1918,  aM>eUee  made  applica- 
tion to  Wynne  for  a  policy  ot  insurance  on 
Its  school  building  and  contents,  to  take  effect 
April  2,  1913.  Wynne  received  the  first  pre- 
mium, but  did  not  transmit  tbe  ai^lication  to 
tbe  insurance  company,  and  the  policy  was 
never  issued.  The  insurance  company  was, 
at  the  time,  writing  insurance  <m  property  of 
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Ibe  character  mentioned,  and  Wynne  had  tak- 
en applications  and  the  company  had  accept- 
ed same  and  isaned  policies  on  risks  of  the 
uame  character.  The  application  which  the 
Appellee  signed  contains  information  concern- 
tog  the  ownership,  the  value  of  the  property, 
Its  occupancy,  and  such  matters.  It  contain* 
td  also  this  stlpnlation: 

"It  la  anderstood  and  agreed  that  titis  ap- 
plication shall  not  be  construed  as  a  contract  of 
insurance  against  said  company  until  the  same 
shall  be  approved  by  the  officers  of  said  com- 
pany, which  approval  shall  be  evidenced  by  the 
issue  and  delivery  of  its  policy." 

The  court.  In  effect,  told  the  Jury  in  its 
instructions,  over  appellant's  objection,  that 
If  Wynne  was  the  agent  of  the  appellant  and 
had  authority  as  such  to  receive  applications 
for  insurance,  and  to  forward  same  to  the 
company  and  receive  the  payment  of  premi- 
ums thereon,  that  if  he  neglected  for  an  un- 
reasonable length  of  time  to  forward  the  ap- 
plication to  the  company,  and  if  the  company 
would  have  Issued  its  policy  if  the  applica- 
tion had  been  forwarded,  and  if  they  found 
that  by  reason  of  such  neglect  on  the  part  of 
the  appellant's  agent  the  appellee  sutCered 
the  loss  coftiplained  of,  they  should  find  in 
its  favor. 

The  appellant  asked  the  court  to  Instruct 
the  Jury  to  return  a  verdict  in  its  favor, 
which  the  court  refused,  to  which  ruling  of 
the  court  the  appellant  duly  excepted.  The 
appellant  also  asked  the  court,  in  efTect,  to 
tell  the  Jury  that  the  taking  of  the  applica- 
tion for  the  insurance  and  the  receipt  of  the 
insurance  premium  would  not  constitute  a 
contract  of  insurance  between  the  school  dis- 
trict and  the  company,  that  Wynne,  being  a 
mere  soliciting  agent,  had  no  power  to  bind 
the  company  to  the  issuance  of  an  Insurance 
policy,  and  that  it  was  the  duty  of  the  ap- 
pellee to  ascertain  the  scope  of  his  authority 
before  paying  the  premium ;  and  if  it  failed 
to  do  so,  the  loss  was  at  its  peril 

The  Jury  returned  a  verdict  in  favor  of  the 
appellee  for  the  amount  claimed,  to  wit,  $600. 
A  Judgment  was  eutered  against  the  appel- 
lant In  favor  of  the  appellee,  and  this  ai^teal 
has  been  duly  prosecuted. 

Spence  &  Dudley,  of  Plggott,  for  appellant. 
Appellee,  pro  se. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1,  2]  The  court  correctly  instructed  the  Jury 
that  "there  was  no  contract  of  Insurance  in 
this  case."  The  only  issue  presented  by  this 
appeal  is  whether  or  not  an  insurance  com- 
pany is  liable  for  the  negligence  of  its  agent 
in  failing  to  send  to  the  company  an  applica- 
tion for  Insurance,  where  the  only  authority 
of  the  agent  is  to  solicit  applications  for  in- 
surance, to  deliver  policies  when  issued,  and 
to  receive  and  receipt  for  Initial  premiuma. 


When  an  agent  acts  within  the  scope  of 
his  authority,  the  principal  is  bound.  Ball- 
way  V.  Ryan,  56  Ark.  247,  19  8.  W.  839. 

Now  in  the  written  application  of  appeUee 
for  a  policy  of  insurance  it  Is  stated : 

"It  is  understood  and  agreed  that  this  appli- 
cation shall  not  be  construed  as  a  contract  of 
insoraace  against  said  company  until  same  shall 
be  approved  by  the  officers  of  said  company, 
which  approval  shall  be  evidenced  by  the  issu- 
ance and  delivery  of  its  policy." 

Under  the  express  terms  of  this  proposal 
on  the  part  of  appellee  for  insurance  It  is 
stipulated  that  there  shall  he  no  contract  of 
insurance  until  the  company  shall  approve 
the  application  and  evidence  its  approval  by 
the  Issuance  of  a  policy.  Under  this  stlpuhi- 
tion  of  appellee,  even  if  the  soliciting  agent 
had  promptly  forwarded  the  application  to 
the  company,  the  latter  was  under  no  legal 
obligation  to  issue  the  i>ollcy  to  appellee^ 
The  authority  of  the  soliciting  agent  to  re- 
ceive and  forward  the  application  if  strictly 
followed  did  not  Impose  upon  the  appellant 
any  legal  duty. 

[3]  If  the  application  had  been  promptly 
transmitted  and  received,  appellant  would 
not  have  been  liable  until  the  policy  was  ac- 
tually issued.  Cooksey  v.  Mutual  Life  Ins. 
Co.,  73  Ark.  117.  83  S.  W.  317,  108  Am.  St. 
Rep.  26 ;  People's  Mut  Ins.  Co.  v.  PoweU.  98 
Arte.  166,  135  S.  W.  823.  Negligence  and  lia- 
bility therefor  cannot  be  predicated  upon  a 
state  of  facts  that  do  not  impose  any  legal 
duty. 

[4]  The  better  reason  and  the  decided 
weight  of  authority  supports  the  doctrine  that 
mere  delay  in  passing  upon  an  application 
for  insurance  cannot  be  construed  as  accept- 
ing such  application  and  consenting  to  be 
bound  for  the  insurance  sought  by  it,  nor  can 
a  cause  of  action  for  negligence  be  ground- 
ed upon  such  delay.  Alabama  Gold  !>.  Ins. 
Ca  v.  Mayes,  61  Ala.  163,  and  other  cases  cit- 
ed In  appellant's  brief. 

[6,  6]  The  soliciting  agent,  with  only  the 
limited  authority  shown  by  the  undisputed 
evidence,  could  not  bind  the  company  by  stat- 
ing that  a  poUcy  would  be  issued.  American 
Ins.  Co.  V.  Hornbarger,  85  Ark.  337,  108  S. 
W.  213.  Appellee  could  not  assume  or  pre- 
sume that  the  fecial  agent,  with  only  lim- 
ited authority,  could  bind  his  principal  by  any 
statements  he  made  concerning  his  own  aa- 
thority.  Appellee  must  be  held,  under  the 
undisputed  evidence,  to  have  known  the  ex- 
tent and  nature  of  the  authority  of  appellant's 
special  agent  U.  S.  Bedding  Co.  v.  Andre, 
105  Ark.  Ill,  150  S.  W.  413,  41  D.  R.  A.  (N. 
S.)  1019,  Ann.  Cas.  19UD,  800. 

It  follows  that  appellee,  under  the  undis- 
puted evidence,  had  no  cause  of  action,  and 
the  trial  oourt  erred  in  not  so  declaring. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  dismissed. 
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SANDERS  et  aL  t.  W.  B.  WORTHEN  00. 
(No.  124.) 

(Supreme  Court  of  Arkansas.     Jan.  24,  1916.) 

1.  Apfbai.  and  Bbbob  9=3242— Tbansfeb  of 
Cause— Waiveb  of  Motion— Statutes. 

Under  Kirby's  Dig.  §S  5991,  5993,  providing 
that  plaintifi's  error  as  to  the  kind  of  proceed- 
ings shall  not  cause  abatement  or  dismissal,  but 
merely  a  change  into  the  proper  proceedings  by 
amendment  in  the  pleadings  and  transfer  of  the 
action  to  the  proper  docket,  and  that  such  error 
is  waived  by  failure  to  move  for  Its  correction 
'when  and  as  prescribed,  or  unless  excepted  to  at 
the  time,  where  the  record  shows  no  order  of  the 
trial  court  passing  upon  defendant's  motion  to 
transfer  the  cause  from  the  chancery  court  to 
the  circuit  court,  defendant  will  be  deemed  to 
have  waived  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1417-1426;  Dec.  Dig.  <8=» 
242.] 

2.  Appeal  and  EjBrob  9s>523  —  Rbcobd  — 
Tbanbcbipt  of  Testimoht. 

It  was  proper  for  the  parties  to  agree  that 
the  testimony  should  be  transcribed  and  used 
as  depositions,  and  such  transcribed  testimony 
became  a  port  of  the  record  on  appeal. 

[B3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2372-2374;  Dec.  Dig.  «=> 
523.1 

3.  Apfeai.  and  Ebbob  €=3S16—Recobd— Re- 
cital OF  Tbanbcbipt. 

The  recital  of  the  transcript  as  to  a  dis- 
cussion between  the  attorneys  for  the  defendant 
and  the  court  relative  to  its  jurisdiction  did  not 
become  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2332-2340 ;  Dec.  Dig.  «=> 
616.] 

4.  Appeal  and  Esbob  «=»52&— Ricobi>— Or- 

DEB  OvERRULINa  MOTION  TO  TBANBFEB. 

Counsel  for  defendants,  moving  to  transfer 
the  cause  from  the  chancery  to  the  circuit  court 
to  preserve  their  objections  to  the  jurisdiction 
of  the  chancery  court  should  have  caused  entry 
of  record  of  an  order  overruling  the  motion  to 
transfer,  which  order  would  have  become  part  of 
the  record  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  2369-2363,  2366,  2374; 
Dec  Dig.  <S=>520.] 

e.  Banks  and  Bankinq  €=>127  —  Tntx  TO 

Check. 

Prima  facie,  in  the  absence  of  a  contrary 
intention  of  the  parties,  express  or  implied,  when 
a  bank  receives  a  check  and  places  the  amount 
to  the  credit  of  its  customer,  the  title  of  the 
check  is  vested  in  the  bank. 

[E!d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  gf  304,  310;  Dec.  Dig.  <8=9 
127.] 

6.  Banks  and  Banking  «=»  127— Receipt  of 
Check— Title — Sufficiency  of  Evidence. 

In  an  action  by  a  bank  which  received  a 
check,  payment  of  which  was  later  stopped  by 
the  drawer,  evidence  held  sufficient  to  justi^  the 
chancellor  in  finding  that  it  was  the  intention 
of  the  parties  that  title  to  the  check  should  pass 
to  the  bank  when  it  received  it  and  credited  the 
amount  to  its  customer's  account. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {f  304,  310;  Dec.  Dig.  <8=9 
127.] 

7.  Banks  and  Banking  ®=>127  — Checks— 
Genuineness  of  Sionatubb  —  Suffioibnot 
OF  Evidence. 

In  an  action  by  a  bank  which  credited  to  its 
customer's  account  the  amount  of  a  checic,  pay- 


ment of  which  was  afterwards  stopped  by  th« 
drawer,  evidence  held  sufficient  to  warrant  th« 
chancellor  in  finding  that  the  drawer  signed  the 
check. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  304,  310 ;  Dec.  Dig.  <8=s> 
127.] 

Appeal  from  PnlasU  Chancery  Court ;  Jno. 
E.  Martlneau,  Chancellor. 

Action  by  the  W.  B.  Worthen  Company 
against  Gladys  G.  Sanders,  J.  A.  Alexander, 
and  others.  £^om  a  decree  for  plalntifC,  the 
named  defendants  appeal.    Affirmed. 

W.  B.  Worthen  Company,  a  banking  cor- 
poration organized  under  the  laws  of  the 
state  of  Arkansas,  instituted  this  action  in 
the  chancery  court  against  Gladys  G.  San- 
ders, R.  G.  Ortagus,  agent,  J.  A.  Alexander, 
trustee,  and  the  Eixchange  National  Bank. 
The  material  allegations  of  the  complaint  are 
as  follows: 

That  on  March  31,  1915,  Gladys  G.  Sanders 
drew  a  check  for  $500  payable  to  R.  G.  Or- 
tagus, agent,  or  order,  on  the  Exchange  Na- 
tional Bank,  of  Little  Rock,  Ark. ;  that  at  the 
time  Gladys  G.  Sanders  had  an  account  in 
her  name  in  the  Exchange  National  Bank  in 
the  sum  of  something  more  than  $1,000 ;  that 
on  April  2,  1915,  Ortagus  Indorsed  the  check 
and  deposited  It  to  his  account  with  W.  B. 
Worthen  Company,  and  the  next  morning 
drew  out  checks  on  his  account  aggregating 
the  sum  of  $500 ;  that  on  the  same  day,  but 
later  in  the  day,  Gladys  G.  Sanders  changed 
her  account  with  the  Exchange  National 
Bank  and  placed  it  in  the  name  of  J.  A.  Alex- 
ander, trustee,  and  that  she  notified  the  bank 
not  to  i>ay  the  check  and  the  bank  refused  to 
pay  same. 

The  prayer  of  the  complaint  was  that  a 
temporary  restraining  order  -be  granted  re- 
straining the  Exchange  National  Bank  from 
paying  any  check  of  the  said  J.  A.  Alexander, 
trustee,  and  that  the  latter  be  enjoined  from 
making  any  disposition  of  the  funds  held  in 
his  name  for  Gladys  G.  Sanders,  and  that  on 
final  hearing  plaintiff  have  Judgment  against 
Gladys  G.  Sanders  and  Ortagus  for  the  sum 
of  $500,  that  Alexander  be  declared  a  trustee 
for  Gladys  G.  Sanders,  and  that  the  Exchange 
National  Bank  and  Alexand«r,  as  trustee,  l>e 
required  to  pay  into  the  registry  of  the  court 
a  sufficient  amount  of  the  funds  to  pay  the 
Judgment  against  Gladys  G.  Sanders. 

The  cashier  of  the  Exchange  National  Bank 
testified  substantially  as  follows: 

I  am  familiar  with  the  signature  of  Gladys 
Sanders  and  she  signed  the  check  for  $500  pay- 
able to  Ortagus;  the  $500  check  came  into  the 
bank  about  10  o'clock  through  the  clearing 
bouse;  each  morning  at  10  o'clock  each  bank 
checks  up  the  other  banks;  if  Exchange  Na- 
tional Bank  has  checks  on  Worthen  Company 
and  Worthen  Company  have  checks  on  the  Ex- 
change National  Bank  the  checks  are  exchanged 
if  they  are  equal;  if  they  are  not  equal  then 
one  owes  the  other  the  difference,  which  is  paid ; 
under  the  rules  of  the  clearing  house  we  have 
from  10  o'clock  in  the  morning  unlil  2  o'clock  in 
the  afternoon  to  return  checks ;  within  that  time 
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we  received  a  requeet  from  Gladys  Q.  Sanders 
not  to  pay  the  $500  check  for  the  reason  that  it 
was  a  forgery ;  when  we  received  the  message  not 
to  cash  the  check  we  sent  it  back  to  Worthen 
Company  and  they  sent  our  bank  the  money  for 
it;  on  that  day  Gladys  G.  Sanders  had  an  ac- 
count in  our  bank  in  her  own  name  for  $1,114.- 
53;  after  notifying  our  bank  not  to  pay  the 
check  she  came  in  on  the  same  day  and  trans- 
ferred her  account  to  J.  A.  Alexander,  trustee 
for  Gladys  G.  Sanders. 

Gordon  N.  Peay,  president  of  W.  B.  Worth- 
en  Company,  testified  In  effect  as  follows: 

The  $500  check  in  controversy  is  dated  March 
31,  1915 ;  Ortagus  deposited  it  in  our  bank  on 
the  afternoon  of  April  2,  1015,  and  it  was  cred- 
ited to  his  account  and  then  went  into  the  gen- 
eral dearing  to  be  presented  the  following  morn- 
ing, as  was  the  custom ;  on  the  following  morn- 
ing between  9  and  10  o'clock  Ortagus  drew 
checks  in  various  small  sums  for  $500  on  his 
own  account  to  cover  his  pay  roU ;  our  bank 
cashed  the  check  for  $500  by  cashing  the  checks 
of  Ortagus  on  tiis  account  and  our  Dank  is  out 
that  much  money  now ;  Ortagus  has  made  no 
other  deposits  since  that  time  and  did  not  at 
the  time  have  any  funds  to  meet  the  checks  giv- 
en by  him  to  cover  his  pay  roll,  except  the  $50o 
check  in  controversy ;  I  am  an  expert  on  signa- 
tures and  from  a  comparison  of  the  signature 
to  the  $500  check  with  the  admitted  signature  of 
Gladys  G.  Sanders  I  find  the  signature  to  the 
$600  check  is  the  genuine  signature  of  Gladys 
6.  Sanders. 

Gladys  G.  Sanders  testified  in  ber  own 
behalf  and  denied  that  she  signed  tbe  check 
In  question.  She  also  testified  as  to  the  cir- 
cumstances which  induced  her  to  give  the 
check  to  Ortagus ;  but  as  these  tacts  are  not 
necessary  to  a  decision  of  the  Issues  raised 
by  the  appeal,  they  need  not  'be  stated  here. 

The  chancellor  found  the  issues  in  favor  of 
the  plaintiff,  and  decreed  that  plaintiff, 
Worthen  Company,  have  and  recover  of 
Gladys  G.  Sanders  the  sum  of  $505.26,  with 
the  accrued  interest  It  was  further  decreed 
that  the  Bscchange  National  Bank  and  J.  A. 
Alexander,  trustee,  pay  into  the  registry  of 
the  court  a  sufficient  amount  of  the  funds  on 
deposit  with  the  bank  to  the  credit  of  J.  A. 
Alexander,  trustee,  to  satisfy  the  Judgment 
Gladys  G.  Sanders  and  J.  A.  Alexander  have 
appealed. 

Henry  G.  Beigler,  of  Little  Rock,  for  appel- 
lants. Coleman  &  Lewis,  of  Little  Bock,  for 
aippeUee. 

HART,  J.  (after  stating  the  6icts  as 
alMve).  The  defendant  Gladys  G.  Sanders 
asked  that  the  case  t>e  transferred  from  the 
chancery  court  to  tbe  circuit  court,  and  now 
assigns  as  error  tbe  acticoi  of  tbe  chancellor 
in  failing  to  transfer  the  cause. 

[1  ]  Under  the  record  as  presented  we  need 
not  decide  whether  this  cause  was  of  equita- 
ble cognizance.  Section  5991  of  Kirby's  Di- 
gest provides  that  an  error  of  the  plaintiff  as 
to  the  kind  of  proceedings  adopted  shall  not 
cause  an  abatement  or  dismissal  of  the  ac- 
tion, but  merely  a  change  into  the  proper  pro- 
ceedings by  amendment  in  the  pleadings  and 
a  transfer  of  the  action  to  the  proper  docket 

Section  6993  of  Kirby's  Digest  provides 
that  such  error  is  waived  by  failure  to  move 


for  its  correction  at  the  time  and  in  the  man- 
ner prescribed  in  tbe  statute,  and  tliat  snCb 
errors  are  waived,  onless  excepted  to  at  the 
time. 

The  record  does  not  show  any  order  of  tbe 
court  passing  upon  the  motion  of  the  defend- 
ant to  transfer  tbe  cause  from  the  chancery 
court  to  tbe  circuit  court  and  under  the  sec- 
tions of  tbe  statute  above  referred  to  the  de- 
fendant will  be  deemed  to  have  waived  her 
motion. 

The  transcript  does  contain  the  following 
language: 

"It  is  agreed  that  the  testimonjr  shall  be  taken 
by  a  stenographer,  the  notes  written  and  tran- 
script used  as  de^sitions,  same  being  taxed  as 
costs.  After  reading  the  complaint  of  plaintiif 
by  Mr.  Lewis  and  reading  the  answers  by  Mr. 
Heigler,  a  discosdion  arose  between  the  attor- 
neys for  the  defendants  with  the  court  as  to  its 
jurisdiction,  the  attorneys  for  defendants  stating 
that  plaintiff  had  an  adequate  remedy  at  law 
and  no  cause  to  enter  this  court  The  court  re- 
fused to  transfer  this  cause,  holding  that  it  was 
within  proper  jurisdiction,  to  which  defendants 
excepted." 

[2-4]  It  was  proper  to  agree  that  the  tes- 
timony should  be  transcribed  and  used  as 
depositions.  Tbe  testimony  of  the  witnesses, 
when  tran8crU>ed,  under  the  agreement  be- 
came a  part  of  the  record.  The  recital  <tf 
the  discussion  between  tbe  attorneys  for  the 
defendant  and  the  court  did  not  become  a 
part  of  the  record.  Tbe  subject  of  tbe  record 
on  appeal  in  chancery  cases  has  been  consid- 
ered by  this  court  in  several  cases.  Tbe  case 
of  Rowe  V.  AlUson,  87  Ark.  206,  112  S.  W. 
396,  dtes  many  of  our  earlier  cases  on  the 
subject  and  clearly  points  out  what  is  neces- 
sary to  bring  matters  into  the  record  in  chan- 
cery cases.  Counsel  for  tbe  defendants  should 
have  caused  an  order  to  be  entered  of  record 
overruling  tbe  motion  to  transfer  the  cause 
to  tbe  circuit  court  Such  an  order  would 
bare  become  a  part  of  tbe  record  on  appeaL 
Not  having  done  so,  defendants  will  be  deem- 
ed to  have  waived  their  objections  to  tbe 
Jurisdiction  of  the  chancery  court 

The  statement  above  referred  to  as  appear- 
ing in  tbe  transcript  is  not  even  authenticat- 
ed by  the  stenographer's  certificate  or  by  tbe 
certificate  of  the  clerk;  but  even  if  It  were, 
as  above  stated,  that  would  be  insuffldoit  to 
make  It  a  part  of  the  record  on  appeaL  This 
brings  us  to  a  consideration  of  tbe  case  on 
its  merits. 

[6]  When  a  check  is  taken  to  a  bank  and 
the  bank  receives  it  and  places  the  amount 
to  tbe  credit  of  the  customer,  tbe  title  to  the 
check  is  vested  in  the  bank.  Tbe  mle  aa 
stated  is  not  an  absolute  rule,  but  it  is  prima 
facie  merely  and  yields  to  tbe  intention  of 
the  parties,  express  or  Implied,  from  the  cir- 
cumstances. Southern  Sand  &  Material  Co. 
V.  People's  Savings  Bank  &  Trust  Co.,  101 
Ark.  266,  142  S.  W.  178;  Arkansas  Trust  ft 
Banking  Co.  v.  Bishop,  178  S.  W.  422 ;  Fay- 
ette National  Bank  v.  Summers,  105  Va.  689, 
54  S.  £}.  862,  7  L.  R.  A.  (N.  S.)  694,  and  case 
note. 
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[I]  Tested  by  this  nile,  the  decision  of  tbe 
ehancellor  vnus  not  against  tbe  prepondenmoe 
of  tbe  evidence,  and  must  be  upheld  on  ap- 
peaL  The  facte  as  disclosed  by  the  record 
show. that  both  banks  are  sltnated  In  the 
dty  of  Little  Rock  and  diagonally  across  the 
street  from  each  other;  that  Ortagns  de- 
posited the  check  In  question  one  afternoon, 
and  the  check  was  credited  to  his  account; 
that  the  bank  kept  the  check  until  the  next 
morning,  when  It  was  carried  to  the  clearing 
house  In  due  course;  that  before  that  time 
Ortagus  had  checked  the  amount  out  in  vari- 
ous small  amounts  to  meet  hla  pay  roll ;  that 
tbe  Worthen  Company  had  no  notice  what- 
ever of  any  Infirmities  In  the  check. 

L'nder  these  circumstances,  the  chancellor 
was  Justified  In  finding  that  It  was  the  In- 
tention of  the  parties  that  the  title  to  the 
check  should  pass  to  the  bank  when  It  re- 
ceived It  and  credited  the  amount  thereof  to 
the  account  of  Ortagus. 

[7]  The  chancellor  was  also  warranted  In 
finding  that  Gladys  O.  Sanders  signed  the 
check.  It  Is  true  that  she  denied  signing  It, 
but  the  record  shows  that  she  also  denied 
signing  another  check  made  payable  to  Orta- 
gus, but  afterwards  admitted  having  signed 
It.  The  assistant  cashier  of  the  Exchange 
National  Bank  testified  that  he  knew  her 
signature,  and  that  the  signature  to  the  check 
was  her  genuine  signature ;  and  the  president 
of  the  Worthen  Bank  compared  the  signa- 
ture to  the  check  with  the  admitted  genuine 
signature  of  Gladys  G.  Sanders  and  testified 
that  the  signature  to  the  check  was  the  gen- 
uine signature  of  Gladys  Sanders. 

The  decree  Is  affirmed. 


PRESCOTT  &  N.  W.  RY.  C».  et  aL    v.  HOP- 
KINS.    (No.  14&) 
(Supreme  Court  of  Arkansas.    Jan.  31,  1916.) 

1.  Mastkb  and  Sebvant  €=3281— I^jtbies  to 
Sbbvant— Tbespasseb. 

Where  an  employ^  of  a  lumber  company 
was  killed  while  riding  on  tbe  train  of  a  Bob- 
sldiary  railroad  company,  evidence  that  he  statr 
ed  he  was  Koing  to  ride  on  the  train,  but  that 
be  might  have  to  fight  his  superior,  is  admis- 
sible to  show  that  he  knew  the  rules  prohibit- 
ing riding  on  such  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §f  »87-9i9e;  Dec.  Dig.  «=» 
281.] 

2.  Oabbicbs  «=»238  —  Mastbb  and  Sebvant 
^»8&— iNJTTBIEe  TO  Sbbvant— Tbespasseb. 

Where  a  lumber  company  and  a  subsidiary 
railroad  company  had  passed  rules  forbidding 
employes  of  the  lumber  company  to  use  tbe 
trams  for  tbdr  own  benefit,  and  an  employe 
knew  that  fact,  he  was  a  trespasser  when  riding 
on  a  train. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  937;  Dec.  Dig.  <8=9238:  Master 
and  Servant,  Cent  Dig.  gg  158-156 ;  Dec.  Dig. 
«S389.] 

3.  Mastkb  and  Sbbvant  «=>8&— Bitus— Bit- 
forcemknt. 

A  master  may  reinstate  rules  which  have 
been  abrogated  by  noninsistence  at  any  time  it 


sees  fit,  and,  on  reinstating  rules  forbidding  serv- 
ants to  ride  on  a  logging  railroad,  servants  lid- 
ing  in  violation  are  trespassers. 

lEH.  Note.— For  other  cases,  see  Master  and 
Servant,  CentDig.  gg  153-156 ;   Dec[Dig.  «=>89.] 

4.  Gabbiebs  (8=»238  —  Cabbiaob  of  Pabmsw- 

OEBS — TRESFASSEBS. 

One  riding  on  a  work  or  logging  train,  not 
purporting  to  carry  passengers,  m  violation  of 
the  rules  of  the  company,  is  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  973 ;    Dec.  Dig.  €=5>23&] 

6.  Cabbiebs   $=s246 —  Cabbiaqe  or  Passen- 
OBBs— Actions— Bttbden  or  Pboof. 

In  an  action  for  the  death  of  one  killed 
while  riding  on  a  work  or  logging  train,  where 
deceased  was  not  a  member  of  the  crew,  plain- 
tiff had  the  burden  of  proving  deceased  was  en- 
titled to  ride. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  gg  1275,  USi,  1296;  Dec  Dig.  «=» 
246.] 

6.  Cabbiebs  Q=»2-13  —  Cabbiaoe  of  Passen- 

QEKS — DtTTT. 

It  is  the  duty  of  one  desiring  to  take  pas- 
sage on  a  work  or  logging  train  to  inquire  of 
proper  persons  if  he  may  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  gg  981-983,  1109;  Dec.  Dig.  «=»24ai 

7.  Railboads  &=>276— Injubies  to  Pebsons 
ON  Trains— Tbespasseb. 

Where  deceased  was  a  trespasser  on  a  log- 
ging train,  defendant  was  not  liable  for  negu- 
gence  in  running  the  train,  not  having  wilUuIly 
or  wantonly  injured  him. 

[Ed.  Note. — Bbr  other  cases,  see  Railroads, 
Gent.  Dig.  gg  878-886;    Dec  Dig.  «=»276.]  - 

8.  Appkai,  and  Bbbob  ^=»1175— Detebhina- 
TioN— Remand. 

Where  the  case  was  fully  developed,  and  it 
appeared  plaintiff  was  not  entitled  to  recover, 
but  that  defendants  were  entitled  to  a  peremp- 
tory instruction,  judgment  for  plaintiff  should 
be  reversed,  without  remand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4573-4587;  Dec.  Dig. 
«=»1176.] 

Appeal  from  Circuit  Court,  Pike  County; 
Jefl".  T.  (Jowllng,  Judge. 

Action  by  Ed  Hopkins,  as  administrator, 
against  the  Prescott  &  Northwestern  Railway 
Company  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
dismissed. 

This  suit  was  Instituted  by  the  appellee  as 
the  administrator  of  the  estate  of  W.  E.  San- 
ders, deceased,  against  the  appellants,  Pres- 
cott &  Northwestern  Railway  Company,  here- 
inafter called  the  Railway  Company,  and  the 
Ozan  Lumber  Company,  hereinafter  called 
the  Lumber  Company,  In  which  appeliee 
sought  to  recover  for  the  benefit  of  the  wid- 
ow and  children  of  Sanders,  damages  which 
he  alleged  accrued  by  reason  of  the  Joint  neg- 
ligence of  the  appellants  resulting  in  tbe 
death  of  Sanders. 

Appellee  alleged  that  tbe  Lumber  Company 
owned  and  operated  a  large  sawmill  at  Pres- 
cott, in  Nevada  county,  Ark.,  and  had  its 
principal  place  of  business  there,  and  that  It 
maintained  a  branch  ofllce  in  Pike  county, 
Ark. ;  that  the  Railway  Ck)mpany  was  a  sub- 
sidiary corporation  to  the  Lumber  Company, 


4s»For  other  can*  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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and  operated  a  line  of  railroad  from  Prescott 
Into  Pike  county ;  tliat  tbe  principal  business 
of  tlie  Railway  Company  was  to  transport 
logs  for  the  Lumber  Company;  that  the  line 
of  railroad  ran  Into  the  Interior  of  Pike  coun- 
ty on  tbe  west  side  of  the  Little  Missouri 
rirer,  where  it  hauled  off  the  logs  on  a  large 
tract  of  land  l)elonglng  to  the  Luml>er  Com- 
pany; that  the  Lumber  Company,  having  cut 
out  the  timber  there  and  wanting  to  more,  so 
as  to  log  a  tract  of  timber  on  tbe  east  side  of 
the  river,  made  a  contract  with  the  Memphis, 
Dallas  &  Gulf  Railway  Company,  and  the 
Dodson  Construction  Company  whereby  they 
were  authorized  to  use  the  line  of  the  Mem- 
phis, Dallas  &  Gulf  Railway  Company  to  haul 
the  logs  from  the  east  side  of  the  river;  that 
the  trains,  in  hauling  these  logs,  were  joints 
ly  operated  by  the  Lumber  Company  and  the 
Railway  Company ;  that  on  the  »tb  of  Febru- 
ary, 1914,  it  was  the  custom  of  the  employes 
of  the  Lumber  Company  to  ride  on  tbe  log 
trains,  which  custom  was  known  to  and  ac- 
quiesced in  by  the  officers  and  managers  of 
both  appellants;  that  on  that  day  Sanders 
was  In  the  employ  of  the  Lumber  Company, 
<nittlng  and  hauling  logs,  and  that  it  became 
necessary  for  him  to  go  from  the  Lumber 
Company's  camps  to  Murfreesboro,  and  he 
took  passage  on  appellant's  log  train  with 
the  assent  of  tbe  crew  in  charge  thereof; 
that  the  train  consisted  of  a  locomotive  and 
a  number  of  flat  cars;  that  the  engine  was 
run  with  the  tender  in  front;  that  tbe  engi- 
neer in  charge  of  the  train  was  inexperienced 
and  incompetent ;  that  the  track  was  in  bad 
<»ndltion;  that  by  reason  of  the  negligence 
of  the  Railway  Company  in  running  the  train, 
with  the  tender  in  front  and  at  an  excessive 
rate  of  speed,  under  the  above  conditions,  the 
track  slid  off  of  tbe  dump  and  the  engine 
turned  over,  catching  ganders  and  so  Injur- 
ing him  that  he  died  five  days  later.  Appel- 
lee asked  judgment  on  account  of  damages 
for  pain  and  suffering  endured  by  Sanders 
before  his  death  in  tbe  sum  of  $10,000,  and 
for  pecuniary  injuries  on  account  of  loss  of 
contributions  to  his  wife  and  children  in  the 
sum  of  $15,000. 

The  appellants  answered  Jointly,  in  which 
they  denied  the  material  allegations  of  the 
complaint,  and,  among  other  things,  set  up 
the  defenses  that  Sanders  went  upon  the  lo- 
comotive without  right  and  in  violation  of 
the  rules  and  regulations  of  the  appellants, 
and  that  he  knew  he  was  violating  the  same 
when  be  got  upon  the  locomotive;  that  he 
was  on  the  locomotive  at  bis  own  conven- 
ience and  pleasure,  and  not  in  tbe  perform- 
ance of  any  duty  to  the  appellants;  that  he 
was  a  trespasser  in  thus  going  upon  the  train, 
and  that  he  assumed  the  risk  of  doing  so. 

At  tbe  conclusion  of  the  testimony  the  ap- 
pellants prayed  for  instructions  directing  the 
Jury  to  return  a  verdict  in  their  favor,  which 
the  court  refused.  The  Jury  returned  a  ver- 
dict in  favor  of  the  appellee  in  the  sum  of 


S8,000.  One  of  the  grounds  of  the  motion  for 
a  new  trial  was  that  the  verdict  was  con- 
trary to  the  evidence.  Another  ground  was 
that  the  court  erred  in  refusing  appellant's 
prayer  for  a  directed  verdict  The.  motion 
for  a  new  trial  was  overruled.  Judgment 
was  rendered  against  appellants,  and  they 
have  duly  prosecuted  this  appeaL 

J.  0.  Plnnix,  of  Murfreesboro,  and  McRae 
ft  Tompkins,  of  Prescott,  for  appellants. 
Langley  ft  Steel,  of  Murfreesboro,  and  W.  P. 
Feazel,  of  Nashville,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  A  majority  of  the  court  has  reached 
the  conclusion  that  under  the  undisputed  evi- 
dence Sanders,  at  the  time  of  tbe  Injury  re- 
sulting in  his  death,  was  a  trespasser  upon 
the  train,  and  that  therefore  the  appellants 
owed  him  no  duty  and  were  not  liable  in 
damages  for  his  injury.  This  conclusion 
makes  it  unnecessary  to  discuss  the  other  nu- 
merous questions  presented  on  this  appeal, 
and  we  will  proceed  to  set  out  and  discuss 
only  tbe  evidence  relating  to  the  issue  as  to 
whether  or  not  Sanders,  at  the  time  of  bis 
Injury,  was  a  trespasser. 

[1,  2]  Witness  Lowe,  on  behalf  of  the  ap- 
pellee, testified  on  this  issue  substantially  to 
the  effect  that,  acting  under  instructions  from 
one  Fletcher  Smith,  who  had  the  control  and 
management  of  the  appellants'  business,  es- 
pecially the  operation  of  their  log  and  work 
trains,  he  was  bringing  the  work  train,  con- 
sisting of  two  flat  cars  and  the  engine,  from 
the  log  camp  to  Murfreesboro ;  that  Sanders 
was  there  when  they  started;  that  there 
were  five  or  six  negroes  on  the  cab  and  seven 
or  eight  on  the  cars.  There  were  some  negro 
women  in  the  coal  car.  The  negro  men  that 
were  on  the  cab  and  cars  belonged  to  bis 
crew.  Neither  witness  nor  any  one  else  made 
any  objection  to  Sanders  riding  on  the  train. 
Ever  since  witness  had  been  on  the  job,  it 
bad  been  the  custom  for  the  employes  of  the 
company  to  ride  on  the  work  trains  or  log 
trains,  and  had  been  the  custom  for  log  cut- 
ters and  loggers  to  ride  on  this  train,  and 
witness  never  heard  any  objection  to  it.  The 
employes  rode  these  trains  when  they  were 
not  going  to  and  from  their  work.  On  one 
occasion  a  lot  of  camp  hands  were  witnesses, 
and  they  went  back  to  the  camp  on  the  flat 
cars  of  tbe  log  train.  Witness  testified,  over 
the  objection  of  counsel  for  appellee,  that  aft- 
er they  had  started  he  heard  Sanders  say  as 
follows : 

"I  may  have  to  fight  Fletcher  Smith  to  ride 
this  train,  but  I  am  going  over  there." 

There  was  no  notice  sticking  up  In  the  cab 
containing  a  warning  that  nobody  could  ride. 
The  injury  occurred  on  the  morning  of  Feb- 
ruary 23,  1914.  This  train  had  been  running 
over  there  something  like  since  the  24th  of 
January.    Witness  stbted: 

"If  I  am  not  mistaken  it  was  the  24th  of 
January  when  they  brought  the  first  steel  on 
this  side." 
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Witness  bad  never  seen  Fletcher  Smith  ran 
-worklngmen  off  of  the  engine.  He  had  never 
'seen  Fletcher  Smith  object  to  anybody  rid- 
ing these  trains  or  the  engine,  except  one 
eambler  and  one  hobo;  never  heard  Smith 
say  it  was  against  the  rules  to  ride  those 
trains,  and  had  never  been  advised  by  hny- 
body  connected  with  the  company  that  it 
'was  against  the  rules. 

Witness  General  Smith  testified  that  a 
ntunber  of  times  he  had  seen  plenty  of  peo- 
ple riding  on  appellant's  train,  on  this  side 
of  the  river  and  the  other  side,  when  Fletch- 
er Smith  VM.B  on  the  train,  and  he  never 
beard  him  make  any  objections  to  anybody 
riding.  He  bad  seen  other  employes  besides 
tbose  who  were  operating  the  trains,  and  oth- 
ers, riding  thereon.  If  there  was  a  rule 
against  anybody  riding,  except  the  men  con- 
nected with  the  train,  witness  knew  nothing 
about  it. 

Witness  ntUefleld  testified  that  he  had 
'worked  for  the  Appellant,  driving  a  log 
team,  off  and  on  for  about  three  years.  Dur- 
ing the  time  he  was  working  he  was  In  the 
babit  of  riding  the  work  trains  whenever 
be  got  ready — "Just  anywhere  over  the  woods, 
and  down  to  the  commissary,  and  all  around." 
Vo  objection  was  ever  urged  to  it.  He  rode 
the  trains  when  Fletcher  Smith  was  on  them, 
and  be  never  heard  him  object  to  it.  Smith 
'was  the  general  boss  out  there.  Things  went 
according  to  ills  orders.  Witness  worked  a 
month  or  a  little  better  on  the  side  of  the 
river  where  the  injury  occurred,  but  was 
not  at  work  when  Sanders  was  injured. 

One  witness,  a  tiemaker,  testified  that  he 
never  heard  of  it  being  against  the  rules  for 
employes  to  ride  the  logging  and  work  trains 
-until  after  Sanders  was  killed.  JMany  other 
-witnesses  testified  to  the  same  effect,  but  the 
above  states  the  evidence  as  strongly  in  favor 
of  the  appellee  as  the  Jury  were  warranted 
In  finding,  bnd  It  tends  to  show  that  there 
-was  a  custom  upon  the  part  of  appellants  to 
permit  their  employes,  who  were  not  assist- 
ing in  the  operation  of  the  train,  to  ride  on 
these  logging  and  work  trains  on  business 
for  the  company  and  when  they  were  not 
about  the  company's  business;  also  to  per- 
mit those  who  were  not  employto  to  ride  on 
these  trains.  The  Jury  mlj^t  have  found 
from  this  testimony  thbt  Fletcher  Smith, 
-who  was  the  roadmaster  of  the  RaQway  Com- 
pajij  and  the  general  foreman  of  the  Lumber 
Company,  and  who  was  cbatged  with  the 
enforcement  of  the  rule,  knew  of  this  custom 
and  acquiesced  in  it,  even  after  the  appel- 
lants had  moved  their  logging  operations  to 
the  east  of  the  river  where  the  injury  oc- 
cnrred. 

On  the  other  hand,  the  appellants  Intro- 
duced witnesses  whose  testimony  tended  to 
prove  that  before  appellants  moved  their 
logging  operations  to  the  east  side  of  the 
river,  where  the  injury  occurred,  it  was  the 
custom  to  carry  passoigers  <m  their  logging 


and  work  trains,  but  that  after  they  moved 
their  logging  camps  to  the  ebst  side  of  the 
river  the  custom  of  permitting  passengers  to 
ride  on  their  trains  was  abandoned,  and  that 
after  appellants  had  moved  to  the  east  side 
of  the  river  no  person,  whether  employ*  or 
otherwise,  was  permitted  to  ride  on  their 
logging  and  work  trains,  except  those  em- 
ployes who  were  handling  the  trtilns.  The 
appellants  were  using  the  Memphis,  Dallas 
&  Gulf  tracks,  and  the  contract  with  that 
company  provided  that  no  persons  whomso- 
ever, except  the  train  crews,  should  be  i>er- 
mitted  to  ride  on  their  logging  and  work 
trains,  and  that  a  Ibilure  to  observe  the  pro- 
vision on  the  part  of  the  appellants  would 
forfeit  their  right  to  use  the  track  of  the 
Memphis,  Dallas  &  Gulf  Railway  Company ; 
that  in  pursuance  of  this  contract  warning 
notices  were  posted  in  all  the  engines,  and 
there  was  a  warning  notice  in  the  engine  on 
which  Sanders  was  riding,  to  the  effect  that 
no  employ^,  except  members  of  the  regular 
train  crew,  would  be  permitted  to  ride  on 
the  locomotive  or  the  car  of  that  train,  ex- 
cept in  a  car  provided  for  that  purpose ;  that 
on  the  pilot  beam  of  the  engine  on  which  San- 
ders was  riding,  and  at  the  back  end  of  the 
tender,  there  was  posted  a  sign,  "Keep  Off ;" 
that  appellants'  trainmen  were  Instructed  by 
appellants'  foreman  and  manager,  Smith, 
not  to  let  any  one  ride  their  engines;  that 
the  employes  were  furnished  a  time-card  on 
which  was  printed  ta  rule  of  the  company  to 
the  effect  that  no  one  was  permitted  to  ride 
on  the  trains,  except  the  employes  having 
charge  thereof;-  that  the  engineers  and  con- 
ductors were  held  responsible  for  violations 
of  these  rules. 

'John  Karber,  a  witness  on  the  part  of  the 
appellants,  testified  that  he  was  an  engineer 
on  one  of  their  log  trains  at  the  time, Sanders 
was  injured.  Sanders  told  witness  th»  day 
before  the  wreck  that  he  was  going  over  to 
Norvell,  and  figured  going  on  the  work  train. 
Sanders  asked  witness  whether  or  not  he 
could  go  over,  and  witness  replied:  "I  don't 
know;  that  it  was  against  the  rule."  This 
witness  further  testified  that  It  was  aglainst 
the  rules  of  the  company  for  a  man  to  tide 
on  the  work  trains,  and  that  this  was  gen- 
erally known  among  the  men  and  generally 
discussed  among  them. 

Witness  Thornton  testified  that  he  was  an 
engineer  in  the  employ  of  the  Ozan  Lumber 
Company;  that  in  the  week  before  Sanders 
was  killed  Sanders  tried  to  ride  on  witness' 
engine,  and  witness  told  him  that  he  could 
not  carry  him — that  it  was  against  the  rules. 
Witness  was  asked  this  question: 

"Now.  what  did  he  say  about  coming  to  Mur- 
freesboro?  A.  He  said  be  was  going  to  come 
up  here,  and  be  expected  he  would  have  to  bare 
a  figbt  with  Fletch  to  ride.  I  told  him.  I  didn't 
think  be  could  ride  at  all.  There  was  no  way 
for  bim  to  go,  and  he  said  he  was  going  if  be 
had  to  have  a  foss."  ^  i 
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Witness  John  Lyons  tesUfled  tbat  at  the 
time  of  the  Injury  to  Sanders  he  was  an  en- 
gineer for  the  Ozan  Lamber  Company  and 
saw  Sanders  the  morning  be  was  Injured. 
Sanders  asked  witness  to  let  him  (Sanders) 
ride  on  the  train,  and  witness  states  what 
took  place  as  follows: 

"I  told  him  it  was  against  the  company's 
rules;  that  I  was  not  going  to  run  the  engine 
myseu.    He  says:   *Wbo  is  going  to  lun  the  en- 

f'ne?'     He  asked  me  if  it  was  Mr.  Thornton, 
told  him:  No ;   it  was  Mr.  Smitli.    Mr.  Smith 
was  going  to  run  the  engine.     Sanders  said  he 

i'ust  had  to  go;    he  said  he  was  going  to  go; 
le  would  scrap  Fletcher  Smith  all  the  way  over 
there  and  Iwck." 

Witness  Wm.  Marlow  testified  tbat  be  was 
In  the  employ  of  the  Lumber  Company  and 
saw  Mr.  Sanders  on  the  morning  he  was  kill- 
ed. Witness  relates  what  took  place  between 
Lowe  and  Sanders  as  follows: 

"He  [Sanders]  said  that  morning  when  he 
came  down  be  wanted  to  go  to  Marfreesboro, 
and  Mr.  Lowe  came  to  wake  ns  up  tbat  morning. 
We  were  boarding  at  Mr.  Lowe  s.  He  said  be 
was  going  over,  and  Mr.  Lowe  was  deTiliug  him 
sometliing  about  coming  down.  He  told  him  he 
could  not  come  down,  and  he  told  him  he  would 
fifht  it  out  with  Fletch.  Q.  You  say  you  beard 
Mr.  Sanders  say  be  was  coming  down  here  and 
then  fight  it  out  with  Fletch  Smith?  A.  Yes, 
sir." 

Witness  testified  that  be  was  a  fireman  on 
one  of  appellant's  trains,  and  that  at  that 
time  they  bad  strict  orders  from  Fletcher 
Smith,  the  foreman,  to  keep  men  off  the 
trains. 

Witness  Buss  Stephens  testified  tbat  be 
was  In  the  employ  of  the  Lumber  Company  at 
tbe  time  Sanders  was  killed;  saw  blm  that 
morning  before  he  left  the  camps.  He  told 
witness  that  he  was  going  to  NorveU.  Wit- 
ness was  asked: 

"What  did  he  say  with  reference  to  riding, 
on  the  train  and  knowing  it  was  against  tbe 
rule?" 

And  be  answered : 

"He  made  a  statement  that  he  was  going 
over  on  the  engine  if  he  could  get  on  there, 
and  wanted  to  know  who  was  going  to  mn  the 
engine,  and  some  one  of  ns  made  the  remark 
that  Mr.  Smith  was  going  to  run  It,  and  he 
said  be  would  go  down  to  the  junction — that 
is,  the  set-out— and  go  down  as  far  as  Mur- 
freesboro,  and  have  it  out  with  Fletch  from  over 
there;    something  like  that" 

Now,  tbe  undisputed  testimony  shows  that 
It  was  against  tbe  rules  of  tbe  appellants  for 
employes,  not  engaged  in  tbe  work  of  operat- 
ing tbelr  trains,  to  take  passage  on  these 
trains.  Tbe  only  question  about  which  there 
Is  a  conflict  In  the  testimony  is  as  to  wheth- 
er or  not  the  rule  had  been  habitually  vio- 
lated within  the  knowledge  of  those  employes 
of  appellants  whose  dnty  it  was  to  see  that 
tbe  rules  were  enforced.  The  at)Ove  testimony 
of  witnesses  on  behalf  of  the  appellants  tends 
to  show  that  those  whose  duty  it  was  to  en- 
force the  rules  Informed  Sanders  that  It  was 
against  tbe  rules  for  him  to  ride  on  the  train 
on  which  be  received  bis  Injury,  and  It  shows 
conclusively  tbat  Sanders  declared  bis  pur- 
pose to  go  on  this  train,  altbougb  he  might 


have  "to  fight  ItetCher  Smith,"  tjM  foreman 
and  manager,  who  had  given  directions  to 
tbe  employes  in  charge  of  tbe  train  to  enforce 
the  rules.  A  majority  of  the  court  Is  of  the 
opinion  tbat  this  testimony  as  to  tbe  dedaia- 
tlons  of  Sanders,  and  showing  his  knowledge 
of  the  rules  and  hU  purpose  to  violate  the 
same,  notwithstanding  any  protest  tbat  might 
be  made  by  tbe  foreman  and  manager  of  ap- 
pellants, constltoted  blm  a  trespasser.  Al- 
though appellee  objected  to  the  testimony  as 
to  these  declarations  of  Sanders,  it  was  not 
hearsay,  and  was  competent,  as  tbe  trial 
court  held,  to  prove  tbe  affirmative  fact  that 
be  made  such  declarations. 

Tbe  testimony  was  competent,  because  the 
acts  and  declarations  of  Sanders  showed  tbat 
he  had  knowledge  of  the  roles  of  appellantB, 
and  also  of  the  duty  and  desire  of  Fletcher 
Smith  to  enforce  them.  Tbe  knowledge  of 
Sanders  of  tbe  rules  and  the  attitude  of  his 
mind  towards  them  were  material  in  deter- 
mining tbe  Issne  as  to  whether  or  not  he  was 
a  trespasser.  The  testimony  as  to  his  declara- 
tions, made  Just  before  and  at  tbe  time  of 
his  riding  the  logging  train,  was  In  explana- 
tion of  his  conduct  In  so  doing,  and  showed 
conclusively  that  such  act  upon  bis  part  con- 
stituted blm  a  trespasser.  Tbe  above  testi- 
mony showed  that,  whatever  might  have  been 
the  custom  of  appellants  In  regard  to  the  en- 
forcement of  their  rules  against  employes  rid- 
ing tbe  trains  prior  to  tbe  day  of  tbe  fatal 
Injury  to  Sanders,  at  least  on  tbat  day  he  bad 
knowledge  of  tbe  rules  forbidding  blm  to  ride, 
and  was  oonsdons  of  tbe  fact  that  appellants 
were  seeking  to  enforce  tbe  same  through 
tbelr  foreman,  Fletcher  Smith. 

[3]  Although  appellants  may  have  acquiesc- 
ed in  the,  vlol^^itlon  of  their  roles  down  to  tbe 
very  day  of  tbe  Injur?  to  Sanders,  oonstltat- 
Ing  an  abrogation  of  those  rules  to  that  time, 
nevertheless  they  had  tbe  right  to  reinstate 
the  same,  and  to  insist  on  their  enforcement 
whenever  they  saw  flL  Hobbs  t.  Tezaa  * 
Padflc  Ry.  Co.,  48  Ark.  368,  S  S.  W.  688. 

[4]  One  who  takes  passage  upon  a  work  or 
logging  train  not  purporting  to  carry  passen- 
gers. In  conscious  vlcdatloa  of  tbe  rules  of 
the  company,  and  with  tbe  express  purpose 
of  riding,  notwithstanding  any  efforts  tbat 
might  be  put  forth  for  the  enforcement  of  the 
rules,  is  a  trespasser.  See  Kmse  t.  Railway 
Company,  97  Ark.  187-140,  133  S.  W.  841; 
Purple  V.  Ballroad  Ca,  114  Fed.  123-132,  61 
G.  a  A.  664,  67  Ll  R.  A.  700.  See,  also.  Rail- 
way Co.  V.  Reed,  76  Ark.  106,  88  S.  W.  886, 
113  Am.  St  Rep.  78. 

[S]  The  train  upon  whldi  Sanders  was  rid- 
ing being  a  logging  or  work  train,  and  San- 
ders not  being  a  member  of  tbe  crew  (^>erat- 
ing  such  train,  the  burden  was  upon  appellee 
to  show  tbat  Sanders  bad  a  right  to  take  pas- 
sage upon  andi  train.  Hutchinson  on  Oar- 
riers,  If  1000,  1001 ;  Baton  v.  Railroad,  67  N. 
Y.  382,  16  Am.  Rep.  613. 

[(]  It  is  tbe  duty  of  one  who  desires  to  take 
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passage  upon  snch  train  to  Inquire  whether 
be  may  do  so.  See  cases  sapra ;  Railway  v. 
Atchison,  47  Ark.  74,  14  S.  W.  468;  Railway 
Co.  ▼.  Bosenbeny,  45  Ark.  2i}6-263 ;  8  Thomp- 
son (Ml  Negligence,  f  2682;  Elliott  on  RaU- 
roads,  f  1576.  Witness  I^we,  who  was  run- 
ing  the  engine  at  the  time  Sanders  was  kill- 
ed, and  who  had  charge  of  the  work  train,  tes- 
tified that  after  they  started  Sanders  said: 
"I  may  have  to  fight  Fletcher  Smith  to  ride 
on  this  train,  but  I  am  going  over  there." 

This  testimony,  and  the  testimony  to  the 
same  effect  by  other  witnesses,  was,  in  the 
opinion  of  the  majority,  nndi^nted.  There 
■was  nothing  to  Jnstify  the  conrt  or  Jury  In 
arbitrarily  disregarding  this  testimony. 

[7]  It  conclnslyely  shows  that  Sanders  was 
a.  trespasser,  and  that  as  snch  the  appellants 
owed  him  no  duty,  except  not  to  willfully  and 
■wantonly  Injure  him  after  discovering  his 
peril,  and  they  were  therefore  not  liable  in 
damages  for  the  Injury  resulting  in  his  death. 

[I]  The  court  erred  in  refusing  to  grant 
appellants'  prayer  for  a  peremptory  Instruc- 
tion, and  for  this  error  the  Judgment  is  re- 
versed, and,  as  the  cause  seems  to  hare  fully 
devel<^>ed,  the  same  Is  dismissed. 


STATE3  T.  GREENVIIXE  STONE  &  GRAV- 
EL CO.  et  aL     (No.  139.) 
(Svpreme  Conrt  of  Arkansas.     Jan.  SI,  1916.) 

1.  Affeai.  Ann  Ebbob  «s>78  —  Mattxbb  Rx- 

VIEWABia— X^AUTT    09   ObDEBS. 

Klrby'B  Dig.  t  1188,  gives  the  Supreme 
Conrt  appellate  jurisdiction  over  final  judg- 
ments and  orders  only  in  certain  instances,  in- 
docUng:  "(4)  Whenever  the  decision  of  any 
motion  involve^  the  constitutionality  of  any  law, 
•  •  *  or  where  the  decision  of  any  such  mo- 
tion has  been  or  shall  be  placed  •  •  •  upon 
the  nnconstitntionality  of  such  law."  Defend- 
ants demurred  to  the  complaint  on  constitution- 
al grounds,  and  the  demurrers  were  overruled, 
and  the  defendants  appeal.  Held,  that  the  or- 
ders overruling  the  demurrers  were  not  ap- 
pealable, even  under  the  fourth  danae  of  the 
statute,  since  they  were  not  final  orders;  the 
mere  fact  that  a  constitutional  question  was  in- 
volved being  insuflSdent  t6  make  them  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ff  426,  484,  464-477,  480, 
4S1 ;  Dec.  Dig.  9=>18.1 

2.  Appeai.  akd  Ebbob  «=>78— Mattebs  Rb- 

VIKWABUB— FlHALITT   Or   ObDEB. 

Where  the  court  sustained  demurrer  to  one 
connt  of  a  complaint,  but  made  no  final  order 
dismissing  that  portion  of  the  complaint,  its  or- 
der was  not  appealable,  since  it  did  not  finally 
dispose  of  the  cause. 

[E^.  Note.— For  other  cases,  see  Appcal  and 


Krror.  Cent  Dig.  M  426, 434,  484-477,  480,  481; 
E>ec.  Dig.  «S97&] 

Appeal  from  Chicot  Chancery  Court;  Z.  T. 
Wood,  Chancellor. 

Action  by  the  State  against  the  Greenville 
Stone  &  Gravel  Company  and  another.  From 
orders  overruling  demurrers  to  certain  counts 
of  the  complaint,  defendants  appeal,  and 
frona  an  order  sustaining  a  demurrer  to  one 
count,  the  State  api>eals.    Appeals  dismissed. 


This  salt  was  Instituted  by  the  state; 
through  the  Attorney  General  and  specially' 
employed  counsel,  against  the  Greenville 
Stone  &  Gravel  Company  and  the  Greenville 
Sand  &  Gravel  Company,  hereinafter  desig- 
nated as  the  companies,  to  recover  for  sand 
and  gravel  alleged  to  have  been  taken  by  the 
companies  from  the  bars  and  beds  of  the 
MlssUslppl  river. 

The  complaint  set  up  that  the  companies 
were  foreign  corporations,  and  were  in  fact 
but  one  corporation,  being  owned  and  con- 
trolled by  the  same  persons  under  different 
names;  that  the  state  owned  and  was  in  pos- 
session of  the  lands,  Including  sand  bars  and 
gravel  l)eds  along  the  west  bank  of  the  Mis- 
sissippi river  from  which  the  companies  had 
removed  the  sand  and  gravel ;  that  since  1009 
the  companies  had  been  dredging,  taking,  and 
removing  sand  and  gravel  from  beds  and  bars 
belonging  to  the  state,  and  had  sold  the  same 
to  their  commercial  customers,  and  had  en- 
tered into  another  contract  for  the  future 
sale  and  delivery  of  sand  and  gravel;  that 
1,000,000  yards  of  sand  and  gravel  had  been 
sold  to  certain  railroad  companies,  and  that 
it  was  unknown  how  much  sand  and  gravel 
was  to  be  delivered  under  the  new  contract 
in  the  future.  The  state  asked  for  a  discov- 
ery from  the  books  of  the  comi>anle8  as  to 
the  amount  of  sand  and  gravel  that  had  been 
taken  between  the  years  1900  and  1915,  in- 
clusive. 

The  complaint  covers  a  period  for  sand  and 
gravel  between  the  year  1009  to  the  29th  day 
of  March,  1913,  before  the  law  was  passed 
making  it  unlawful  to  take  sand  and  gravel 
from  the  navigable  streams  in  the  state,  and 
also  a  period  from  the  latter  date,  when  such 
law  was  passed,  to  the  11th  day  of  March, 
1915,  during  whlcb  time  the  act  of  March  29, 
1913,  was  in  effect ;  and  also  covering  a  peri- 
od from  the  11th  day  of  March,  1915,  to  the 
date  of  the  institution  of  this  suit,  during 
which  time  Act  138,  approved  March  11, 1915, 
relating  to  the  taking  of  sand  or  gravel,  etc., 
from  the  beds  and  bars  of  navigable  streams 
In  this  state,  was  in  full  force  and  effect 
The  complaint  asked  for  an  injunction,  a  dis- 
covery, and  all  proper  rellet 

The  companies  Interposed  demurrer  No.  1, 
which  was  a  general  demurrer  to  the  com- 
plaint as  a  whole;  special  demurrer  No.  2  to 
that  i>ortlon  of  the  complaint  which  seeks  to 
recover  for  sand  and  gravel  taken  prior  to 
the  act  of  March  29,  1913;  spedal  demurrer 
No.  3  to  that  iwrtlon  of  the  complaint  which 
seeks  to  recover  for  sand  and  gravel  lietween 
March  29,  1913,  and  Mardi  11,  1915 ;  and  de- 
murrer No.  4  to  that  part  of  the  complaint 
which  seeks  a  discovery. 

The  court  overruled  the  general  demurrer, 
and  also  all  of  the  special  demurrers,  except 
No.  2.  The  court  sustained  demurrer  No.  2. 
ESach  of  the  orders  of  court  overruling  the 
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companies'  sereial  demurrers,  except  No.  2, 
recites  as  follows : 

"The  court  having  heard  the  argnmrnt  of 
counsel,  and  being  advised  in  the  premises,  doth 
order  and  adjudge  that  said  demurrer  be  and  the 
same  is  hereby  overruled,  and  defendants  pray- 
ing an  appeal  in  open  court  and  it  appearing 
to  the  court  that  a  constitutional  question  is  in- 
volved in  said  demurrer,  it  is  ordered  that  an 
appeal  be  and  the  same  is  hereby  granted  upon 
defendants  entering  into  bond  as  required  by 
law  to  be  approved  by  this  court" 

Tbe  order  of  the  court  sustaining  demurrer 
No.  2  recites- as  follows: 

"The  court,  having  heard  the  argument  of 
counsel  and  being  advised  in  the  premises,  or- 
ders and  adjudges  that  said  demurrer  be  and  the 
same  is  hereby  sustained ;  and,  complainant 
praying  an  appeal  from  this  order  of  the  court, 
ft  is  ordered  and  adjudged  that  said  appeal  be 
and  the  same  is  hereby  granted." 

E.  W.  WUson,  of  Montlcello,  for  appel- 
lants. Percy  &  Percy,  of  GreenvIUe,  Miss., 
Wallace  Davis,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  orders  overruUng  the  demurrers  of 
the  companies  to  the  complaint  of  the  state 
are  not  final  orders  from  which  an  appeal 
wlllUe. 

Section  1188  of  Kirby's  Digest  provides: 

"The  Supreme  Court  shall  have  appellate  jn- 
risdiction  over  the  final  orders,  judgments  and 
determinations  of  all  inferior  courts  of  the  state 
in  the  following  cases  and  no  other: 

"First  In  a  judgment  in  an  action  commenced 
in  the  inferior  courts,  and,  upon  the  appeal  from 
such  judgment  to  review  any  intermediate  order 
involving  the  merits  and  necessarily  affecting 
the  judgment 

"Second.  In  an  order  aSecting  a  substantial 
right  made  in  such  action,  when  such  order  in 
effect  determines  the  action  and  prevents  a 
judgment  from  which  an  appeal  might  be  taken, 
or  discontinues  the  action ;  and  when  such  or- 
der grants  or  refuses  a  new  trial,  or  when  such, 
order  strikes  out  an  answer,  or  any  part  of  an 
answer,  or  any  pleading  in  an  action.    •    *    • 

"Third.  In  a  final  order  affecting  a  substan- 
tial right  made  in  a  special  proceeding,  or  up- 
on a  summary  application  in  an  action  after 
i'udgment,  and  upon  such  appeal  to  review  any 
Qtermediate  order  involving  the  merits  and  nec- 
essarily affecting  the  order  appealed  from.  •  •  • 

"Fourth.  Whenever  the  decision  of  any  motion 
involves  the  constitutionality  of  any  law  of  this 
state,  or  where  the  decision  of  any  such  motion 
has  been  or  shall  be  placed,  in  the  opinion  of  the 
judge  making  such  decision,  upon  the  unconsti- 
tutionality of  such  law,  then  an  appeal  shall  lie 
and  may  be  made  from  such  decision  or  from 
the  order  entered  upon  such  decision." 

Q%is  court,  In  numerous  cases,  has  held 
that  It  is  only  from  a  final  order  or  Judg- 
ment of  the  lower  court  that  an  appeal  can 
be  taken  to  this  court  See  cases  collated  In 
1  Crawford's  Digest,  "Appeal  and  Error,"  1 
d,  p.  54.  See,  also,  cases  cited  under  section 
supra,  Kirby's  Digest 

In  Davie  v.  Davie,  52  Ark.  224,  12  S.  W. 
558,  20  Am.  St  E^.  170,  Chief  Justice  Cock- 
rlll,  speaking  for  the  court,  said: 

"The  right  of  appeal  is  limited  in  general  to 
final  judgments  and  does  not  extend  to  interloc- 
utory orders.  •  *  *  The  object  of  the  lim- 
itation is  to  present  the  whole  cause  here  for  de- 


termination in  a  single  appeal,  and  thus  prevent 
the  unnecessary  expense  and  delay  of  repeated 
appeals." 

And  the  court  held  in  that  case,  concern- 
ing the  first  subdivision  of  the  above  section, 
that  it— 

"does  not  undertake  to  grant  the  right  of  ap- 
peal from  an  interlocutory  order,  but  provides 
only  what  the  law  was  without  it,  that  such  an 
order  can  be  reviewed  on  appeal  from  the  final 
judgment" 

What  was  said  by  Judge  Cockrlll  for  the 
court  in  that  case  concerning  the  first  sub- 
division is  equally  true  also  of  the  fourth 
subdivision,  which  the  trial  court,  in  the  in- 
stant case.  Invoked  end  embodied  In  its  or- 
ders overruling  the  comimuies'  demurrers 
and  granting  an  appeal. 

We  have  reached  the  conclusion  that,  un- 
der the  fourth  subdivision,  no  appeal  will 
lie  from  a  decision  of  the  lower  court  on  any 
motion,  even  though  it  involves  the  constitu- 
tlonallty  of  any  law  of  this  state,  unless  the 
decision  is  a  final  order  or  judgment  of  the 
court  The  mere  fact  that  the  constitution^ 
ality  of  a  law  may  be  involved  in  the  deci- 
slon  on  a  motion  would  not  of  itself  render 
the  decision  on  such  motion  a  final  order  or 
judgment  Under  the  statute  giving  it  ap- 
pellate jurisdiction  over  final  orders  and 
judgments,  and  no  others,  this  court  would 
not  acquire  jurisdiction  on  the  decision  of  a 
motion  involving  the  constitutionality  of  a 
law,  unless  such  decision  constituted  a  final 
order  or  judgment  in  the  case.  To  hold  oth- 
erwise would  lead  to  interminable  confusion 
in  our  decisions  and  to  innumerable  appeals 
from  interlocutory  orders  not  decisive  of  the 
final  rights  of  the  parties,  and  would  thus 
thwart  the  very  purpose  of  the  law,  which, 
as  stated  in  Davie  v.  Davie,  supra,  was  "to 
prevent  unnecessary  expense  and  delay  of  re- 
peated appeals."  It  can  readily  be  seen  tliat 
a  decision  involving  the  constitutionality  of 
a  law,  especially  where  the  court  holds  that 
the  law  is  constitutional,  would  not  deter- 
mine the  final  merits  of  the  lawsuit  at  aU. 
On  the  contrat;,  the  decision  on  such  a  mo- 
tion upon  a  cause  of  action,  grounded  oi>on 
the  statute,  holding  that  the  statute  was 
valid,  would.  In  fact,  be  but  the  beginning  of 
the  lawsuit 

[2]  II.  While  the  court  entered  an  order 
sustaining  appellants'  demurrer  Na  2,  to 
that  portion  of  the  complaint  which  seeks 
to  recover  for  sand  and  gravel  taken  before 
the  passage  of  the  act  of  March  29,  1913, 
there  is  no  final  order  or  judgment  of  the 
court  dismissing  this  portion  of  the  com- 
plaint We  therefore,  on  appeal  from  this, 
have  no  Jurisdiction  to  pass  upon  the  Issue 
as  to  whether  or  not  the  state  is  entitled  to 
recover  on  the  allegations  of  this  portion  of 
the  complaint,  the  appeal  being  premature. 

An  order  sustaining  a  demurrer  to  a  com- 
plaint is  in  effect  a  holding  that  the  com- 
plaint is  of  no  avail  and,  it  seems.  Is  as  near 
a  final  order  as  could  be  concaved  that  ia 
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not  so  In  fact;   yet  we  have  often,  and  in 
some  very  recent  cases,  held  that: 

"Where  the  trial  conrt  sustained  a  demurrer 
to  a  complaint,  without  entering  any  further  or- 
der or  judgment,  its  action  was  not  final,  and 
the  order  cannot  be  appealed  from."  Adams  v. 
Primmer.  102  Ark.  380.  144  S.  W.  522;  At- 
kins T.  Graham,  98  Ark.  496,  138  S.  W.  878: 
Moody  ▼.  Jonesboro,  L.  C.  &  B.  By.  Co.,  83 
Ark.  371,  103  S.  W.  1134. 

The  appeals  are  premature,  and  are  there- 
fore dismissed, 

HART  and  KIRBT,  JJ.,  concar  in  the  Judg- 
ment only,  and  think  the  statate — ^fourth 
division  of  section — makes  a  Judgment  de- 
claring a  statate  unconstitutional  a  final  and 
appealable  order. 


GEISEB  MFG.  CO.  v.  DAVIS.    (No.  144.) 
(Supreme  Court  of  Arkansas.     }an.  31,  1916.) 

1.  Tbndeb  *=»14—Stn'FioiEWCT— Condition. 

Where  the  buyer  of  machinery  offered  to 
pay  to  the  agent  who  sold  it  two  notes  of  $75 
each  of  the  purchase  money  if  the  agent  sur- 
rendered old  notes  under  an  original  contract  of 
par<^ae,  as  to  which  the  buyer  had  defaulted, 
there  was  no  tender  relieving  the  buyer  from 
payment  of  the  notes  or  divesting  the  title  of 
the  property  from  the  seller,  since  the  offer  was 
conditional. 

(EM.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  i§  33-38 ;  Dec.  Dig.  «s>14.] 

2.  Saucs  $=»481  —  CoNDiTioiTAi,  Saue  —  Rb- 
TAKiNQ  Possession  bt  Seixxb. 

The  buyer  of  machinery  by  conditioual  sale, 
the  ppller  reserving  title  untU  payment,  could 
not  maintain  replevin  for  the  machinery  after 
permitting  the  seller  to  retake  the  property  be- 
fore payment  or  tender  of  the  purchase  price. 
[Ed.  Note. — For  other  cases,  gee  Sales,  Cent. 
IMg.  H  1449-1455;    Dec.  Dig.  <8=»481.] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; J.  S.  Maples,  Judge. 

Replevin  by  R.  C.  Davis  against  the  Geiser 
Manufacturing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  cause  remanded,  with  directions. 

This  appeal  is  prosecuted  by  the  Geiser 
Manufacturing  Company  from  a  Judgment  in 
replevin  against  it  for  the  possession  of  cer- 
tain mill  machinery.  It  appears  from  the 
testimony  that  appellant  sold  to  B.  C.  Davis 
a  certain  sawmill  and  machinery  for  a  stip- 
ulated price,  and  that  Davis  executed  a 
mortgage  upon  the  property  to  secure  the 
I>ayment  of  the  notes  in  accordance  with  the 
terms  of  sale,  and  having  failed  to  perform 
"bis  contract  of  purchase,  in  consideration  of 
an  extension  of  the  time  for  making  of  cer- 
tain of  the  payments,  which  be  failed  to 
make,  executed  and  delivered  a  bill  of  sale 
to  the  mill  and  machinery  to  the  appellant 
company  and  afterwards  repurchased  it  un- 
der a  written  contract  reserving  the  title  in 
the  seller,  the  Geiser  Manufacturing  Com- 
XKtny  until  the  purchase  price  was  paid. 
Upon  bis  failure  to  pay  the  notes  due  In  ac- 
cordance with  the  terms  of  the  last  con- 
tract, the  company  took  possession  of  the 


mUI  and  machinery,  and  he  brought  the  ac- 
tion of  replevin.  He  admitted  executing  the 
contract  of  purchase  or  order  for  the  prop- 
erty, but  claimed  that  it  was  agreed  to  be 
sold  to  him  for  $150,  to  be  paid  in  two  $75 
installments,  and  that  he  had  offered  to  pay 
to  the  company's  agent  In  the  county  these 
payments  when  due,  upon  condition  that  they 
surrender  to  him  his  old  notes  under  the  first 
contract,  which  they  refused  to  do  claiming 
the  contract  had  not  been  performed.  After 
appellant  had  taken  possession  of  the  mill 
and  machinery,  having  torn  it  up  and  started 
away  with  it,  the  appellee  offered  to  pay  the 
balance  of  $150  that  he  claimed  was  all  he 
owed  upon  the  property.  He  testified  that 
he  signed  the  written  order  for  the  mill  and 
machinery  upon  the  repurchase  thereof,  but 
that  it  had  been  changed,  since  he  signed  it, 
to  include  the  payment  of  six  $100  notes  in 
addition  to  the  $150  that  he  only  in  fact 
agreed  to  pay  for  it  He  said  it  was  sold  to 
him  for  this  price  because  of  the  prior  pay- 
ments .  made  under  the  old  contract.  His 
letter  of  date  two  or  three  months  before  the 
last  sale,  offering  to  pay  $750  for  the  mill, 
was  introduced  in  evidence.  The  court  in- 
structed the  Jury,  and  it  returned  a  verdict 
in  favor  of  appellee  for  the  property  and 
damages  in  the  sum  of  $160,  and  Judgment 
was  rendered  thereon  for  appellee  for  the 
possession  of  the  property  and  $10  as  dam- 
ages; said  amotmt  being  the  excess  of  the 
damages  found  by  tlie  Jury  over  the  $150, 
the  amount  admitted  to  be  due  by  him  to 
appellant  on  the  purchase  price  of  the  ma- 
chinery. 

Festus  O.  Butt,  of  Eureka  Springs,  for  ap- 
pellant. C.  A  Fuller,  of  Eureka  Springs,  for 
appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  The  testimony  is  undisputed  that 
the  transaction  was  a  conditional  sale  of  the 
property  by  the  manufacturing  company  to 
R.  C.  Davis,  with  a  reservation  of  the  title 
in  said  company  until  the  purchase  price  was 
paid. 

[1]  It  is  further  undisputed  that  the  pur- 
chaser had  not  paid  any  part  of  the  amount 
even  of  the  purchase  price  he  admitted  he 
had  agreed  to  pay  up  to  the  time  the  suit 
was  brought,  nor  had  he  ever  offered  to  do 
so  In  sndi  a  way  as  amounted  to  a  tender  of 
the  amount  due.  His  statement  that  he 
offered  to  pay  to  the  agent  said  two  notes  of 
$75  each  of  the  purchase  money,  if  the  agent 
surrendered  to  him  the  old  notes  under  the 
first  contract  did  not  amount  to  a  tender 
that  would  relieve  him  from  the  payment  of 
said  notes  nor  divest  the  title  of  the  prop- 
erty from  the  seller,  the  manufacturing  cont- 
pany.  Such  offer  was  conditional  and  did 
not  amount  to  a  tender.  Fields  v.  Danen- 
hower,  65  Ark.  400,  46  S.  W.  938,  43  L.  R. 
A.  619. 
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[2]  The  title  remalDed  In  the  seller  until 
the  purchase  price  was  paid  according  to  the 
terms  of  the  sale,  and  the  uncontradicted  tes- 
timony shows  that  the  purchaser  had  failed 
to  pay  the  notes  that  he  even  agreed  were 
due  as  part  of  the  purchase  money,  and  that 
the  seller  had  resumed  the  possession  of  the 
property  under  his  claim  of  ownership  and 
the  right  thereto.  Having  the  right  to  take 
possession  of  the  property  at  any  time  be- 
fore the  money  due  for  the  purchase  price 
thereof  was  paid,  and  having  actually  re- 
sumed possession  of  it  before  the  payment  or 
tender  of  the  purchase  price,  it  could  not 
thereafter  be  replevlned  by  the  buyer  who 
had  failed  to  pay  the  purchase  price  and 
permitted  the  seller  to  retake  the  property. 
The  title  of  the  property  and  the  possession 
thereof  were  thereafter  rightfully  in  the  man- 
ufacturing company,  the  OMmer,  and  the  pur- 
chaser had  forfeited  his  right  and  could  not 
maintain  replevin  therefor.  Tiffany  on  Sales, 
138. 

Upon  the  undisputed  testimony,  the  court 
should  have  directed  a  verdict  for  the  ap- 
pellant The  Judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
Judgment  restoring  the  possession  of  the 
property  to  said  appellant  manufacturing 
company.    It  is  so  ordered. 


MONTAGUE  v.  ROBINSON.     (No.  147.) 
(Supreme  Court  of  Arkansas.    Jan.  31,  1816.) 

1.  Logs  and  Looaino  «=»8— Cutting  Logs— 

CJONTBACTS^ACTION  FOB  BBKACH— DitFBNSEB 

—Mistake. 

The  landowner  oontxacted  with  defendant 
to  give  him  certain  portions  of  timber  for  the 
cutting  of  all  the  timber  on  hu  land.  He  point- 
ed out  the  timber,  and  included  some  standing 
on  land  of  another;  but  the  contract  recited 
that  timber  only  on  plaintiff's  land  was  includ- 
ed. Thereafter  be  discovered  that  he  had  in- 
cluded too  much  timber  in  pointing  it  out  to 
defendant,  and  so  informed  him,  offering  to  re- 
lease him;  but  defendant  refuged.  Held,  that 
defendant  could  not  thereafter  escape  Uability 
for  hreach,  on  the  ground  of  mistake,  since  he 
entered  on  the  performance  of  the  contract  with 
full  kaowledge  of  it. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  M  15-lT ;  Dec.  Dig.  «=» 
8;   contracts,  Cent.  Kg.  |  881.] 

2.  Damages  «=:»78— Liquidatxd   Dakages— 
"Penalty." 

Where  a  logging  contract  stipulated  for  a 
bond  conditioned  on  performance,  by  which  the 
principal  and  surety  were  "held  and  firmly 
bound  in  the  penal  sum  of  $600,"  the  condition 
was  a  "penalty,"  and  not  liquidated  damages, 
since  it  provided  the  same  damages  for  any 
breach,  although  the  true  damages  would  be 
easily  ascertainable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §{  164-169;   Dec.  Dig.  <S=>79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Penalty.] 

3.  Damages  «=977— Penalty— Contb act  Pbo- 

VISIONS. 

While  the  use  of  the  word  "penal"  in  a 
contract  stipulating  the  damages  to  t>e  paid  on 
its  breach  is  not  controlling,  ft  must  be  consid- 


ered in  determining  the  intention  of  the  parties 
as  to  whether  the  damages  provided  were  a  pen- 
alty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  156;   Dec  Dig.  «=»77.] 

Appeal  from  Circuit  Court,  Mlasisslppl 
County;   J.  F.  Gautney,  Judge. 

Action  by  M.  H.  Robinson  against  D.  M. 
Montague  and  another.  In  which  defendant 
Montague  filed  a  cross-complaint.  Judgment 
for  plaintiff,  and  defendant  Montague  ai^)eals. 
Reversed  and  remanded,  with  directions. 

Appellant,  pro  se.  A.  G.  Little,  of  Blytbe- 
ville,  pro  se. 

e:irbt,  J.  Appellee  was  the  plaintiff  in 
the  suit  below,  and  alleged  in  his  complaint 
that  be  made  a  contract  with  appellant,  Mon- 
tague, whereby,  for  the  consideration  of  the 
merchantable  timber  down  and  standing  up- 
on a  tract  of  land  described  as  the  north 
half  of  section  4,  township  14  north,  range 
12  east,  the  said  Montague  agreed  to  cut  aU 
the  timber  upon  said  tract  of  land  three 
inches  in  diameter  and  over  and  to  complete 
said  contract  vrlthin  one  year.  Said  contract 
further  provided  that,  in  the  event  the  said 
Montague  failed  to  cut  all  of  said  timber 
within  the  time  mentioned,  he  should  pay 
appellee  the  snm  of  $600;  and  it  was  fur- 
ther provided  that  Montague  should  execute 
to  Robinson  a  bond  conditioned  to  indemnify 
Robinson  against  any  loss  by  reason  of  Mon- 
tague's failure  to  comply  with  said  contract. 
The  United  States  Fidelity  &  Guaranty  Com- 
pany became  surety  on  this  bond,  which  was 
conditioned  that,  if  the  said  Montague  should 
hold  the  said  Robinson  harmless  against  all 
loss  by  reason  of  any  failure  on  the  part  of 
Montague  to  comply  with  said  contract,  the 
bond  should  be  void. 

The  complaint  contained  two  counts,  the 
first  of  which  alleged  that  the  contract  and 
bond  sued  on  provide  for  the  payment  to 
Robinson  of  the  sum  of  $6(X)  as  liquidated 
damages  in  the  event  Montague  failed  to 
comply  with  the  terms  of  his  contract,  while 
the  second  count  alleged  that  the  contract 
and  bond  sued  on  provide. for  the  payment 
of  such  damages  as  Robinson  might  sustain 
by  reason  of  Montague's  failure  to  perform 
the  contract.  There  was  a  motion  to  require 
appellee  to  elect  between  the  counts  of  his 
complaint,  which  appears  to  have  never  been 
passed  upon. 

The  answer  denied  any  liability  for  Uqoi- 
dated  damages,  but  admitted  liability  for 
such  damages  as  Robinson  sustained  by  rea- 
son of  Montague's  failure  to  comply  with  his 
contract,  but  denied  there  was  any  such  fail- 
ure. 

[1]  Montague  filed  a  cross-complaint,  in 
which  he  alleged  that  prior  to  the  executicHi 
of  said  contract  Robinson  took  him  over  the 
land  and  showed  him  the  timber  which  he 
was  to  have  in  consideration  of  cutting  down 
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the  timber  on  the  lands,  and  that  some  of 
the  Umber  so  shown  him  was  not  on  the 
north  half  of  section  4,  but  was  on  the  south 
hail  of  section  33,  which  lies  Immediately 
north  of  section  4.  It  Is  Insisted  that  this 
error  Invalidated  the  contract  and  absolved 
the  surety  company.  But  It  appears  that,  be- 
fore Montague  entered  upon  the  performance 
of  his  contract,  Boblnson  told  him  that  he 
had  made  a  mistake  In  showing  him  the  line 
between  sections  4  and  33,  and  offerr>d  to  re- 
lease him  from  his  contract;  bat  Montague 
declined  to  be  released.  In  going  over  the 
land,  Robinson  showed  Montague  the  four 
comers  of  the  north  half  of  section  4;  but 
there  was  an  error  in  the  location  of  the 
line  connecting  the  two  north  comers.  Such 
being  the  case,  and  having  entered  upon  the 
performance  of  bis  c«Hitract  with  knowledge 
of  the  mistake  about  the  Une,  Montague  is  In 
no  position  to  complain  of  the  mistake.  Es- 
pecially so^  when  the  proof  is  that  he  did  not 
regard  the  mistake  made  as  of  sufficient  im- 
portance to  ask  a  rescission  of  the  contract, 
or  any  change  in  the  consideration  therefor. 
Nor  is  there  any  change  in  the  contract  which 
the  snrety  comi>any  undertook  should  be  per- 
formed. The  written  contract  called  for  the 
removal  of  the  timber  from  the  north  half  of 
section  4  and  all  parties  agree  that  this  is 
the  land  owned  by  Boblnson  and  from  which 
be  wished  the  timber  removed. 

12, 3]  At  the  request  of  appellee,  the  court 
gave  an  Instruction,  numbered  3,  Wfadi  reads 
as  follows: 

"If  yon  find  for  the  plaintiff,  you  will  find  for 
him  io  the  sum  of  $600,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  June 
5,  1912,  to  the  present  time." 

It  is  earnestly  insisted  that  this  was  an  er- 
roneous instruction,  and  we  agree  with  ai>- 
pellnnts  In  this  contention.  It  is  Insisted 
that  it  appears  from  the  langnage  of  the 
bond  Itself  that  it  is  a  penalty  contract.  It 
is  recited  in  the  bond  that  the  principal  and 
his  snrety  are  "held  and  firmly  bound  in  the 
penal  sum  of  $600."  The  use  of  this  word 
"penal"  is  not  controlling,  yet  it  must  be 
considered  In  determining  the  intention  of  the 
parties  to  that  contract.  Tayloe  v.  Sandi- 
ford,  7  Wheat  13,  6  L.  Ed.  384.  There  are  a 
great  many  cases  which  distinguish  between 
penalties  and  provisions  for  liquidated  dam- 
ages, and  several  of  these  cases  are  found 
in  onr  own  Reports.  The  rule  is  settled  that 
In  the  interpretation  of  such  contracts  we 
mast  place  ourselves  In  the  position  of  the 
contracting  parties  and  view  the  subject-mat- 
ter of  their  contract  prospectively,  and  not 
retrospectively. 

There  is  an  increasing  tendency  on  the  part 
of  courts  to  construe  such  contracts  as  stipu- 
lations for  liq[uidated  damages  rather  than  as 
agreements  for  penalties.  Sun  Printing  & 
Pub.  Association  v.  Moore,  188  IT.  8.  642,  22 
Sop.  Ot.  240,  46  L.  Ed.  366.  And  snch  con- 
txact  should  be  so  construed  where,  from  a 


prospective  view  of  the  contract,  it  appears 
that  it  was  contemplated  that  damages  would 
flow  from  a  failure  to  perform  the  contract, 
that  such  damages  would  be  indeterminate 
or  difficult  of  ascertainment,  and  that  the 
sum  named  bears  some  reasonable  proportion 
to  the  damages  which  the  parties  contemplat- 
ed might  flow  from  a  failure  to  perform. 
Another  test  frequently  appUed  in  determin- 
ing whether  a  contract  should  be  construed 
as  containing  a  penalty,  or  as  providing  for 
liquidated  damages,  is  this :  Was  it  contem- 
plated that  the  contract  might  be  substantial- 
ly performed,  or  that  there  might  be  a  total 
failure  to  perform,  and  would  the  same  sum 
be  recoverable  in  either  case?  Where  the 
ccmtract's  provisions  answer  this  question  af- 
firmatively, it  is  construed  to  be  a  penalty. 
A  case  very  similar  on  the  facts,  and  one 
which  aunonncee  the  principle  which  con- 
trols here,  is  tliat  of  Stillwell  v.  Paepcke- 
I^icht  Lumber  Co.,  73  Ark.  432,  84  S.  W.  483, 
108  Am.  St  R^.  42. 

Another  Instruction  given  by  the  court 
reads  as  follows: 

"Plaintiff  snes  to  recover  damages  for  an  al- 
leged breach  of  the  written  contract  offered  in 
evidence.  The  execution  of  the  contract  is  ad- 
mitted. Hiat  being  true,  the  burden  is  on  the 
plaintiff  to  show  that  there  was  a  breach,  of  the 
contract,  and  that  he  was  damaged  as  a  result 
thereof,  before  he  can  recover." 

The  effect  of  the  two  inatructlons,  when 
read  together,  la  to  tell  the  Jury  that  they 
need  only  find  that  there  was  some  breach 
of  the  ctmtract  and  some  damage  as  a  result 
thereof,  in  which  event  they  should  find  for 
the  plaintifl  In  the  full  amount  of  the  bond. 
The  bond,  so  construed,  would  permit  a  full 
recovery  of  the  sum  named  for  any  failure 
to  perform,  however  slight,  within  the  time 
limited,  and  when  so  construed  it  becomes  a 
penalty,  for  here  the  damages  are  not  diffi- 
cult of  ascertainment;  Indeed,  appellee  in- 
sists that  the  Judgment  should  not  be  revers- 
ed, because  they  are  proved,  and  are  shown 
to  exceed  the  Judgment  recovered. 

The  Judgment  will  be  reversed  and  remand- 
ed, and  the  instruction  on  the  question  of 
damages  so  modified  as  to  permit  the  recov- 
ery only  of  such  damages  as  the  proof  shows 
appellee  sustained  by  any  failure  to  vettorm 
the  contract. 


OWDN  V.  OOX  et  bL     (No.  US.) 
(Supreme  Conrt  of  Arkansas.    Jan.  24,  1916.) 

1.   DOWKR   9=s>79  —  AUTHOBIZATION    OT   PBO- 
CEEDING8— SUmcrKNCT   OF  EVIDENCE. 

In  a  widow's  action  against  her  children 
and  their  grantees  to  require  the  assignment  to 
her  of  dower  in  Arkansas  lands,  evidence  held 
sufiicient  to  Justify  a  finding  that  plaintiff,  aft- 
er the  death  of  her  husband,  authoriEed  pro- 
ceedings in  the  chancery  court  of  the  county 
where  the  land  was  situated  whereby  title  to 
them  was  vested  in  her  son. 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent. 
Dig.  II  294-306;    Dec.  Dig.  «=»79.] 
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2.  JtJDGMENT  *=»6es— Res  Jttmcata. 

A.  widow,  joined  to  settle  her  dower  rightx 
in  land  sought  to  be  Tested  solely  in  her  son 
after  his  father's  death  in  a  proceedijig  under 
Kirbjr's  Dig.  §§  6770-5772,  providing  for  the 
division  and  partition  of  lands  held  in  joint 
tenancy,  tenancy  in  common,  or  coparcenary, 
who  did  not  eudm  dower,  but  joined  in  the 
prayer  that  the  title,  as  against  all  of  the  par- 
ties, be  vested  In  the  son,  was  bound  by  the  de- 
cree rendered  therein,  and  could  not  thereafter 
assert  dower  against  purchasers  holding  in 
faith  of  the  record  made  by  herself. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1181-1183,  1188;  Dec.  Dig.  «3=» 
668.] 

Appeal  from  Randolph  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  Sarab  E.  Owen  against  F.  W. 
Cox  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

F.  G.  Taylor,  of  Coming,  for  appellant  E. 
G.  Scboonover,  of  Pocahontas,  and  G.  B. 
Ollyer,  of  Corning,  for  appellees. 

Mcculloch,  C.  J.  This  la  an  action  In- 
stituted by  appellant,  Sarah  E.  Owen,  in  the 
chancery  court  of  Randolph  county,  against 
her  children  and  their  grantees  to  require 
the  assignment  to  her  of  dower  in  a  tract  of 
land  In  that  county  left  by  her  husband, 
Thomas  R.  Owen,  who  died  In  the  year  1894. 
Thomas  R.  Owen  died,  as  before  stated,  in 
the  year  1894,  leaving  surviving  the  appel- 
lant, his  widow,  and  four  children,  and  he 
was  the  owner  at  the  time  of  his  death  of 
several  tracts  of  land  In  Butler  and  Wayne 
counties,  Mo^  and  the  tract  in  controversy 
situated  in  Randolph  county,  Ark.  Dower 
In  the  Arkansas  land  was  never  assigned  to 
the  widow,  nor  does  it  appear  that  her  dower 
in  the  Missouri  land  was  ever  assigned.  This 
action  was  not  begun  until  the  year  1913, 
after  tbe  lands  had  been  decreed  by  the 
chancery  court  of  Randolph  county  to  Madi- 
son Wiley  Owen,  one  of  the  children  of  Thom- 
as R.  Owen,  and  by  him  conveyed  to  W.  D. 
Polk.  The  decree  of  the  Randolph  chancery 
court  Just  referred  to  was  rendered  in  tbe 
year  1902  on  the  ex  parte  petition  of  appel- 
lant and  the  heirs  of  Hiomas  R.  Owen.  It 
was  alleged  in  the  petition  In  that  proceed- 
ing that  Thomas  R.  Owen  had  Intended  that 
the  Randolpli  county  tract  of  land  should  go 
to  his  son  Madison  W.  Owen,  and  that  said 
decedent  had  executed  a  nuncupative  wilL 
It  Is  not  alleged,  however,  in  the  complaint, 
that  tbe  will  was  ev^r  reduced  to  writing  in 
accordance  with  the  statute,  and  It  was  not 
sought  to  enforce  the  will.  The  prayer  of  the 
complaint  was  that  the  UUe  to  the  Randolph 
county  tract  of  land  be  rested  in  said  Madi- 
son W.  Owen,  and  the  court  rendered  a  de- 
cree In'  actordance  with  that  prayer}  tbe 
language  of  the  decree  being  as  follows: 

"It  is  by  tbe  court  ordered,  adjudged,  and 
decreed  that  Wiley.  Owen  take  for  bis  share  of 
the  lands  belonging  to  the  estate  of  Thomas  R. 
Owen,  deceased,  as  follows:  (Here  follows  de- 
scription of  the  land  in  controversy.)    And  that 


the  title  of  the  same  be  rested  in  him  and  di- 
vested out  of  the  other  plaintiffs,  and  the  same 
is  hereby  confirmed  and  held  as  firm  and  effec- 
tual forever." 

Shortly  after  the  rendition  of  the  decree, 
Madison  W.  Owen  sold  and  conveyed  the 
lands,  and  they  hare  been  occupied  adversely 
since  the  date  of  said  sale.  Tbis  acti<m  was 
brought  one  day  before  the  lapse  of  seren 
years  after  the  conreyance  of  tbe  lands  by 
Madison  W.  Owen. 

[1]  It  la  urged  by  appellant,  in  tbe  first 
place,  that  the  erldence  shows  affirmatir^ 
that  the  decree  of  tbe  Randolph  county  chan- 
cery court,  resting  tlie  ttUe  to  tbe  lands  in 
Madison  W.  Owen,  was  rendered  without 
the  knowledge  ch'  consent  of  appellant,  and 
that  she  did  not  authorize  tbe  institution  of 
proceedings  in  which  that  decree  was  ren- 
dered. We  hare  considered  the  testimony 
carefully,  and  are  of  the  opinion  that  it  Jus- 
tified the  finding  that  appellant  autlMriaed 
the  proceedings.  She  denies  tluit  she  knew 
anjrtiiing  about  it,  and  so  does  her  daughter, 
who  was  19  years  of  age  at  tbe  time  she  tes- 
tified, and  was  therefore  8  years  of  age  at 
the  time  the  proceedings  were  bad.  On  the 
other  band,  appellant's  son  Madison  W. 
Owen  testified  that  his  mother  and  the  man 
who  was  adrlslng  her  in  her  business  affairs 
went  with  the  witness  to  the  office  of  tbe 
attorneys  who  instituted  tbe  proceedings  in 
tbe  chancery  court,  and  discussed  with  those 
attorneys  tbe  matter  of  dlrldlng  tbe  lands 
between  tbe  heirs  of  Thomas  R.  Owen. 
Tbat  witness  stated  that  notblng  specific 
was  said  to  the  attorneys  about  a  suit  in 
the  court  of  Randolph  county,  but  that  it 
was  understood  In  tbe  conrersation  with  tbe 
attorney  tbat  tbe  lands  In  Randolph  county 
were  to  be  awarded  to  him  (witness)  and  tbat 
tbe  Missouri  lands  were  to  gro  to  the  other 
heirs.  The  attorneys  who  instituted  the  pro- 
ceedings in  the  name  of  appellant  and  ber 
children  were  reputable  attorneys,  and  there 
was  enough  in  the  conversation  with  them, 
as  detailed  by  witness  Madison  W.  Owen,  to 
show  that  they  were  authorized  to  take  the 
necessary  proceedings  to  carry  out  tbe  In- 
tention of  the  parties  in  awarding  the  title 
to  tbe  Arkansas  land  to  Madison  W.  Owen. 

[2]  There  was  also  a  proceeding  in  the  Mis- 
souri courts  dlrldlng  the  Missouri  lands  be- 
tween the  other  heirs,  subject  to  the  dower 
right  of  the  widow,  but  nothing  was  said  to 
the  Arkansas  decree  about  tbe  dower  Inter- 
est of  the  widow.  Tbe  proceeding  was  mani- 
festiy  Instituted  under  the  statute  of  this 
state  which  provides  tbat  where  lands  are 
held  In  Joint  tenancy,  tenancy  in  common,  or 
coparcenary,  "any  one  or  more  of  the  persons 
Interested  may  present  to  the  circuit  court  a 
petition  praying  for  a  dlrision  and  partition 
of  such  premises  according  to  the  respectire 
rights  of  the  parties  Interested  tberein,"  and 
that  "every  person  entitled  to  dower  in  such 
premises,  if  the  same  has  not  been  admeas- 
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nred,  shall  be  made  a  party  to  such  peti- 
tion." Klrby's  Digest,  U  5770-5772.  The 
purpose  of  requiring  the  dower  clalnuint  to 
be  made  a  party  Is  to  allow  her  to  assert  her 
claim,  and  appellant  was  joined  for  the  pur- 
pose of  settling  her  dower  rights  In  the  land. 
Instead  of  claiming  dower  In  that  particular 
tract  of  land,  she  Joined  In  the  prayer  that 
the  title  as  against  all  of  the  parties  be  Test- 
ed in  Madison  W.  Owen,  and  we  are  of  the 
opinion  that  she  is  bound  by  the  decree  ren- 
dered pursuant  to  her  own  request  There 
being  an  estoppel  by  the  record,  it  Is  too  late 
tor  appellant  now  to  assert  dower  against 
purchasers  who  hold  In  faith  of  the  record 
made  by  appellant  herself. 

The  decree  denying  appellant  the  right  to 
dower  in  the  lands  In  controversy  Is  affirmed. 


SANDS  et  aL  t.  LINOH.     (No.  122.) 
(Supreme  Court  of  ArkansaB.    Jan.  24,  1916.) 

1.  Mabtsb  and  Sbbtart  «=>286— Injttbt— 
NKeuGENcii  —  Question  roa  Jdbt  —  Bun- 
kino  Raxlboad  Hotob  into  Shxbp. 

Under  the  facts,  a  finding  of  which  was 
warranted  by  the  evidence,  in  a  railroad  serv- 
ant's action  tor  injury  from  the  railroad  motor- 
car on  which  he  was  riding  running  into  sheep, 
held,  the  question  of  negligence  of  the  foreman 
in  charge  of  the  car  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001,  1006,  1008,  1010- 
1016,  1017-1033.  1036-1042,  10^,  1046-1050; 
Dec  Dig.  «=>286J 

2.  Mastsb  and  Sebvani  «=>112— Injubt— 
Neguqence— Violating   Statute. 

Though  the  statute  requiring  a  railroad 
company  to  fence  its  right  of  way  so  as  to  pre- 
vent stock  getting  thereon,  and  making  it  liable 
for  double  the  value  of  stock  killed  thereon  if 
negligently  not  so  fenced,  is  designed  primarily 
for  the  protection  of  live  stock  and  the  benefit 
of  the  owners,  noncompliance  therewith  may 
be  considered  on  tlie  question  of  n^ligence, 
where  a  servant  of  the  company  is  injured  by 
collision  with  sheep  on  the  track  of  the  motor- 
car on  which  he  was  riding. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  212,  213;  218-223;  Dec. 
Dig.  «=»112.1 

Appeal  from  Circuit  Court,  Carroll  Comi- 
ty ;    J.  S.  Maples,  Judge. 

Action  by  W.  F.  Unch  against  Qeorge  I*, 
Sands  and  others,  receivers  of  the  Missouri 
&  North  Arkansas  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Appetlee  sued  the  appellants  for  personal 
Injnrtes,  alleging  that  he  was  employed  by 
appellants  as  a  bridgeman,  and  was  riding 
along  on  appellants'  track  on  a  motorcar 
that  was  in  charge  of  a  fellow  employ^,  ap- 
pellee having  no  duty  to  perform  In  relation 
thereto ;  that  the  car,  through  the  negligence 
of  these  employ^,  was  allowed  to  collide 
with  a  sheep,  by  which  it  was  violently 
thrown  from  the  track,  resulting  In  severe 
injuries  to  the  appellee,  which  he  described 
in  bis  complaint;  that  it  was  appellants' 
duty,  under  the  law,  to  keep  their  right  of  way 


fenced  so  as  to  prevent  sheep  from  getting 
on  the  trade,  and  that  appellants  had  negli- 
gently failed  to  comply  with  that  duty ;  that 
the  employes  bad  also  failed  to  keep  and 
maintain  a  careful  lookout 

The  appellants  denied  the  allegations  of  neg- 
ligence, admitted  that  it  was  their  duty  to 
maintain  a  fence  along  the  right  of  way  to 
keep  stock  off  of  the  track,  but  alleged  that 
the  allegations  of  the  complaint  to  that  effect 
were  surplusage,  and  moved  to  strike  out 
such  allegation.  Appellants  also  set  up  the 
defenses  of  assumed  risk  and  contributory 
negligence.  The  answer  also  contained  a  de- 
murrer to  that  part  of  the  complaint  alleging 
that  it  was  the  company's  duty  to  keep  the 
right  of  way  fenced.  The:  demurrer  to  this 
allegation  of  the  complaint  was  presented  to 
the  court  and  overruled. 

The  evidence,  stated  from  appellee's  view- 
point, and  giving  it  the  strongest  probative 
force  In  his  favor,  tended  to  show  that  the 
appellee  and  several  other  employ^  of  appel- 
lants who  had  been  at  work  on  appellants' 
bridge  at  the  conclusion  of  their  day's  work 
were  traveling  on  a  motorcar  to  the  section 
house.  There  were  seven  or  eight  men  on 
the  car.  Henry  Lenox  was  in  charge  of  the 
operation  of  the  car,  and  Jeff  Hubbs  was 
running  it  A  flock  of  fifteen  or  twenty  sheep 
was  observed  alongside  the  track,  which  at 
that  point  was  inclosed  on  either  side  by  a 
wire  fence.  When  the  sheep  were  sighted, 
under  the  directions  of  Foreman  Lenox  the 
car  was  "slowed  down."  AU  of  the  frighten- 
ed sheep  went  off  of  the  right  of  way  except 
two.  These  were  within  the  Inclosure  go- 
ing along  by  the  side  of  the  fence.  Lenox 
then  told  the  man  who  was  running  the  car 
to  "let  her  go,"  and  it  picdced  up  speed  and 
kept  on  increasing  its  speed  until  it  struck 
the  sheep.  The  motorman  Increased  tbe  speed 
under  the  directions  of  LieDox,  He  gave  the 
order  to  put  on  more  speed.  At  the  time 
he  gave  this  order  the  two  she^  were  inside 
the  right  of  way.'  When  the  car  struck,  the 
sheep,  all  were  thrown  off,  Including  the  ap- 
pellee^  who  was  rendered  unconscious  and 
received  the  injuries  for  which  he  sues.  From 
the  point  on  the  track  where  the  car  first 
slowed  down  to  the  point  where  the  accident 
occurred  it  was  some  250  or  300  yards.  Ap- 
pellee was  sitting  <xa.  the  front  part  of  the 
oar  oo  the  comer. 

The  motdrmaa  testified  that  he  could  have 
stopped  the  car  if  he  had  known  that  every- 
thing was  not  in  the  clear,  and  that  he 
would  not  have  started  the  car  at  the  high 
rate  of  speed  if  he  had.  known  there  was  a 
sheep- on  the  right  of  way;  that  the  sheep 
was  on  the  foreman's  (Lenox's)  side,  and  be 
ordered  witness  (the  motorman)  to  increase 
the  speed,  which  he  did  at  the  time  because 
he  was  thus  ordered.  The  sheep  began  run- 
ning through  the  fence  aU  along,  and  had  all 
escaped  except  the  two.    One  of  these,  about 
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the  time  It  got  even  with  the  car,  hit  a  guy 
wire  and  was  thrown  back,  and  then  head- 
ed for  the  track,  making  one  or  two  jumps, 
and  fell  right  on  the  rails,  where  the  car 
hit  it 

One  of  the  witnesses  stated  that  they  were 
trying  to  make  the  htU,  and  that  the  car 
would  not  hardly  make  the  hill  with  nine  or 
ten  employ^  aboard  unless  It  had  a  pretty 
good  speed.  There  was  nothing  that  could 
have  been  done  after  the  car  started  up  at 
the  Increased  speed  ordered  by  the  foreman 
to  have  kept  the  same  from  being  derailed 
when  It  struck  the  sheep. 

Witness  Bailey  testified  that  these  two  sheep 
were  seen  all  the  way  from  the  time  they 
left  the  bunch  up  till  the  time  the  car  was 
derailed.  Witness  was  watching  them  all 
the  time  because  they  were  on  the  same  side 
of  the  trade  that  witness  was  on.  The  fore- 
man, Lenox,  testified  that  he  supposed  be 
could  see  the  rigbt  c£  way  ahead  of  him  as 
well  as  witness  Bailey  could. 

There  was  testimony  to  the  effect  that 
sheep  ran  through  the  fence  wherever  they 
came  to  It  near  the  place  of  the  accident; 
that  the  posts  were  rotten,  and  many  of  them 
were  lying  on  the  ground ;  that  the  company, 
through  Its  section  foreman,  had  been  noti- 
fied of  this  condition  and  requested  to  repair 
the  fence ;  but  that  It  failed  to  do  so. 

The  court  submitted  the  Issue  of  the  al- 
leged negligence  of  appellants'  employes  In 
operating  the  car  In  Instructions  to  which 
no  objections  have  been  urged  here.  Tbe 
court  also  gave  Instructions,  to  whidi  appel- 
lants duly  saved  exceptions,  telling  the  Jury, 
in  effect,  that  If  appellants  had  not  used  ordi- 
nary care  in  maintaining  the  right  of  way 
fence,  and  such  negligence  was  a  contribut- 
ing cause  of  the  Injury,  that  appellee  would 
not  be  chargeable  with  contributory  negli- 
gence, and  also  Instructed  the  Jury  that  it 
was  the  duty  of  the  company  to  keep  the 
fence  in  good  repair,  under  the  statute,  and 
that,  If  the  company  failed  to  discharge  Its 
duty  in  that  respect,  which  caused  the  Injury 
to  plaintiff,  as  the  proximate  result  thereof, 
the  company  would  be  liable  to  him  In  dam- 
ages. 

The  court  refused  appellants'  prayer  ask* 
Ing  the  court,  in  effect,  to  tell  the  Jury  that 
the  appellants  owed  the  appellee  so  duty  to 
keep  the  right  of  way  fenced  or  to  keep  it  in 
repair,  and  that,  if  appellee  vras  injured  by 
reason  of  such  failure  on  the  part  of  the  ap- 
pellants, he  would  still  have  no  right  of  ac- 
tion. Appellants  duly  excepted  to  this  ruling 
of  tbe  court  From  a  Judgment  In  favor  of 
appellee,  this  appeal  has  been  duly  prose- 
cuted. 

W.  B.  Smith,  H.  M.  Trieber,  and  J.  Mer- 
rick Moore,  all  of  Little  Rock,  for  appellants. 
Festus  O.  Butt,  of  Eureka  Springs,  for  appel- 
lee. 

WOOD,  J.  (after  stating  tbe  facts  as  above). 
[1]  1.  Appellants  contend  that  there  Is  no 


basis  In  the  evidence  for  submitting  to  the 
Jury  the  Issue  as  to  whether  or  not  the  appel- 
lants' foreman  In  charge  of  the  operation  of 
the  motorcar  was  negligent  Giving  the 
evidence  its  strongest  probative  force  in  fa- 
vor of  the  appellee,  the  Jury  were  warranted 
in  finding  that  tbe  car  at  the  time  of  the 
injury  was  being  propelled  by  the  motorman 
under  the  directions  of  the  foreman,  Lenox ; 
that  the  motorman  would  not  have  started  up 
the  car  at  the  high  rate  of  speed  It  was  trav- 
eling at  tbe  time  of  the  Injury  if  he  had 
known  that  there  were  still  sheep  on  the 
right  of  way;  that  the  foreman  saw  that 
these  two  sheep  were  still  on  the  right  of 
way,  within  the  inclosure,  when  he  told  the 
motorman  that  the  rail  was  dear  and  in- 
structed him  to  "let  her  go,"  that  is,  turn  on 
tbe  gasoline  and  increase  the  speed  of  the 
car;  that  the  foreman,  by  the  exercise  of  or- 
dinary care,  could  have  seen  that  the  car,  at 
its  Increased  speed,  was  overtaking  the  flee- 
ing she^ ;  that  for  a  distance  of  250  or  300 
yards  the  car  moved  with  Its  increasing  speed 
until  It  overtook  the  frightened  sheep;  that 
at  the  time  the  sheep,  dazed  by  contact  with 
the  guy  wire.  Jumped  upon  the  track  in  front 
of  the  car  while  the  same  was  going  at  too 
great  rate  of  speed  to  avert  the  collision. 
These  facts,  which  the  Jury  were  warranted 
In  finding  from  the  evidence,  Justified  their 
conclusion.  The  evidence  warranted  these 
findings  of  fact,  and  made  the  Issue  as  to 
whether  the  appellants  were  negligent  In  the 
manner  of  operating  the  motorcar  one  of  fact 
for  the  Jury. 

[2]  2.  The  undisputed  evidence  shows  that 
the  appellants  negligently  failed  to  comply 
with  the  requirements  of  act  166  of  the 
Acts  of  1905.  Section  1  of  that  act  requires 
that  the  St.  Louis  &  North  Arkansas  Ball- 
way  Company  shall  fence  its  right  of  way 
In  the  counties  of  Carroll,  Boone,  and  Searcy. 
Section  2  requires  that  the  fence  shall  be 
built  on  both  sides  of  the  roadbed  and  any- 
where on  the  right  of  way  so  as  to  prevent 
stock  from  crossing  the  tracks;  that  the  fenc- 
ing material  shall  be  close  enough  to  keep 
out  of  said  Inclosure  mules,  horses,  cattle, 
hogs,  sheep,  and  goats.  Section  4  re<]nlres 
that  the  company  shall  keep  the  fences  In 
good  repair,  and  provides  that,  when  In  such 
condition,  the  company  shall  not  be  liable  for 
any  stock  killed  or  injured  <hi  the  tracks  ao 
fenced,  but  U  any  stodc  is  killed  or  injured 
on  the  tracks  when  the  fence  Is  not  in  good 
condition  on  account  of  the  negllg^ice  of  the 
company,  the  company  shall  be  liable  In  dam- 
ages in  double  the  value  of  the  animal  so 
killed  or  Injured.  Section  6  renders  a  viola- 
tion of  the  act  a  misdemeanor,  and  fixes  a 
fine  of  not  less  than  $60  nor  more  than  $500 
for  failure  to  comply  with  same. 

The  instructions  given  and  refused  by  the 
court  presented  the  issue  as  to  whether  or 
not  a  negligent  failure  on  the  part  of  the  rail- 
road company  to  comply  with  the  terms  of 
tbe  act  with  the  injury  to  the  appellee  as 
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the  proximate  result  of  such  failure,  would 
render  the  company  liable  to  the  appellee  for 
damages  on  account  of  such  Injury.  The  ap- 
];>ellant  contends  that  the  act  was  not  passed 
for  the  protection  of  the  employes,  but  was 
passed  to  prevent  Injuries  to  and  the  killing 
of  stock,  and  was  designed  exclusively  for 
the  benefit  of  stockowners  of  live  stock  In 
the  localities  affected  and  who  were  damaged 
by  reason  of  having  their  live  stock  killed  or 
Injured  on  account  of  a  failure  of  the  com- 
pany to  comply  with  the  requirements  of  the 
statute.  In  St.  Louis  &  S.  F.  R.  Co.  v.  Kitch- 
en, 98  Ark.  507-516,  136  S.  W.  970,  973  (60  L. 
R.  A.  [N.  S.]  828),  we  had  under  considera- 
tion a  similar  statute  of  Oklahoma.  The 
court  said: 

"It  has  been  decided  under  similar  statutes, 
that  the  requirement  is  supposed  to  have  been 
intended  for  the  protection  of  all  persons'  upon 
railroad  trains  who  are  exposed  to  dangers  of 
travel,  and  that  the  person  mjured  by  reason  of 
the  omission  to  comply  •  •  •  was  entitled  to 
recover  on  account  thereof."  Mo.  F*c.  By.  Co. 
V.  Homes,  115  U.  S.  622,  6  Sup.  Gt.  110,  29  li. 
Ed.  463. 

WtaUe  the  statute  was  designed  primarily 
for  the  protection  of  live  stock  and  for  the 
benefit  of  the  owners  of  such  stock  that  might 
be  injured  by  a  ftiUure  to  comply  with  the 
requirements  of  the  act,  nevertheless,  where 
such  failure  Is  the  proximate  cause  or  con- 
tributes proximately  to  cause  a  personal  In- 
jury of  an  employs  of  the  company,  or  any 
one  else,  a  breach  of  the  statutory  duty  may 
be  shown  as  evidence  of  negligence  on  the 
part  of  the  company  causing  the  injury.  This 
principle  is  recognized  In  Hayes  v.  Michigan 
Cent.  Ry.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  360, 
28  Li.  Ed.  410.  There  the  railway  company, 
try  municipal  ordinance,  was  required  to  erect 
a  fence  upon  the  line  of  its  road  within  the 
corporate  limits  for  the  purpose  of  protecting 
against  Injury  to  persons,  and  the  court  held 
that  one  who  was  Injured  by  a  failure  to 
comply  with  the  ordinance  might  recover  If 
he  established  that  the  accident  was  reason- 
ably connected  with  the  want  of  precaution 
as  the  cause  of  the  injury.  Although  the  or- 
dinance in  that  case  was  designed  for  the 
protection  of  persons  generally  against  per- 
sonal injury,  yet  the  court  shows  that  the 
sanoe  principle  applicable  under  such  an  or- 
dinance or  statute  Is  also  applicable  under 
those  statutes  that  are  passed  for  the  protec- 
tion of  animals  and  for  the  benefit  of  their 
ovraers.    For  the  court  says: 

"In  the  analogous  case  of  fences  required  by 
statute  as  a  protection  for  animals  an  action  is 
given  to  the  owners  for  the  loss  caused  by  the 
breach  of  the  duty.  And,  although  in  the  case 
of  injury  to  persons  by  reason  of  the  same  de- 
firalt,  the  failure  to  fence  is  not,  as  in  the  case 
of  animals,  conclusive  of  the  liability,  irrespec- 
tive of  negligence,  yet  an  action  will  lie  for  the 
personal  injnry,  and  thlfe  breach  of  duty  will  be 
evidence  of  negligenoe." 

See,  also,  in  this  connection.  Bain  t.  Ft 
Smith  Light  &  Tr.  Co.,  172  S.  W.  843,  L.  R.  A. 


1916D,  1021;  Pankey  v.  U  R.  Ry.  &  Elec.  Co, 
174  S.  W.  1170. 

In  the  case  of  Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L. 
R.  A.  768,  the  Court  of  Appeals  had  under 
review,  In  an  action  by  an  Individual  to  re- 
cover damages  for  personal  injuries,  a  stat- 
ute of  IMlssonrl  In  purport  very  similar  to 
the  one  now  under  review,  and  the  court 
held  that,  where  an  employ^  on  the  train  was 
Injured  by  a  derailment  caused  by  an  animal 
getting  on  the  track  through  the  failure  of 
the  company  to  erect  and  maintain  fences  as 
the  statute  required,  the  company  was  liable. 
The  court,  through  Mr.  Justice  Brewer,  after 
stating  the  contention  of  the  company,  being 
the  same  contention  as  that  of  appellants 
here,  said: 

"It  is  doubtless  trne  that,  when  a  right  is  giv- 
en by  statute,  only  those  to  whom  the  right  is 
in  terms  given  can  avail  themselves  of  its  bene- 
fits, but  it  does  not  follow  that,  when  a  duty  is 
so  miposed,  a  violation  of  that  duty  e:qpo8eB  the 
wrongdoer  to  liability  to  no  person  other  than 
those  specifically  named  in  the  statute.  On  the 
contrary,  it  is  not  unreasonable  to  say  that  ev- 
ery party  who  suffers  injury  by  reason  of  the 
violation  of  any  duty  is  entitled  to  recover  for 
such  injuries.  At  any  rate,  it  is  clear  that  the 
fact  that  certain  classes  of  persons  were  intend- 
ed to  be  primarily  protected  by  the  discharge  of 
a  statutory  duty  will  not  necessarily  prevent 
others,  neither  named  nor  intended  as  primary 
beneficiaries,  from  maintaining  an  action  to  re- 
cover for  injuries  caused  by  the  violation  of 
such  legislative  command." 

While  there  are  authorities  to  the  contrary, 
we  are  of  the  opinion  that  the  weight  of  au- 
thority in  this  country  is  In  favor  of  the  rule 
above  announced  by  the  Court  of  Appeahs  of 
the  Eighth  Circuit,  which  is  in  accord  with 
what  we  held  in  St  L.  &  S.  F.  R.  Co.  y. 
Kitchen,  supra.  See  many  other  cases  cited 
In  the  brief  of  counsel  for  the  appellee. 

The  Judgment  Is  therefore  in  all  things  cor- 
rect and  it  is  affirmed. 


LONOKB  OOUNTT  ▼.  REM).    (No.  125.) 
(Supreme  Court  of  Arkansas.    Jan.  24,  1916.) 

1.  Costs  «=>296— Pboskcution  of  Offenses 
—Liability  of  County. 

The  liability  of  a  county  for  costs  in  crimi- 
nal eases  rests  solely  on  the  statute. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ii  U09-1123 ;  Dec.  Dig.  <8=»295.] 

2.  Costs  «=>308— -PBosEcnnoN  of  Oitsnseb 
—"Costs." 

Fees  of  the  attorney  prosecuting  a  criminal 
case  are  a  part  of  the    costs"  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  fi  1166-1160;   Dec.  Dig.  «=9308. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Costs.] 

8.  Statutes   «=5225  —  Constbuotion  —  Stat- 
utes IN  Pabi  Matebia. 

Statutes  relating  to  the  same  subject  must 

be  construed  together. 
[Ed.    Note.— For   other   cases,    see    Statutes, 

Gent  Dig.  §{  302,  303;   Dec  Dig.  «=s>225.]  . 
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4.  Costs  €=j295— Pboseoution  of  Offenses 

— Liability  fob  Costs. 

Kirby's  Dig.  g  2446,  provides  for  taxation 
of  costs  on  conviction  in  criminal  prosecutions, 
and  requires  their  payment  by  the  county  unless 
paid  by  the  defendant.  Section  2470  makes 
counties  liable  for  the  costs  in  criminal  prosecu- 
tions where  the  defendant  is  acquitted  without 
judgment  against  the  prosecutor  for  costs,  or 
when  a  nolle  prosequi  is  entered.  Section  2471 
makes  the  county  liable  for  the  costs  in  case  of 
conviction  when  the  defendant  is  unable  to  pay 
them.  Section  2469,  enacted  subsequent  to  sec- 
tions 2470  and  2471,  provides  that  fees  in  crimi- 
nal cases  shall  be  paid  by  the  County  if  the 
defendant  has  not  sufficient  property  to  pay 
them,  except  that  the  county  shall  not  be  liable 
for  fees,  in  misdemeanor  cases.  Held,  that  the 
county  is  not  liable  for  fees  of  the  prosecuting 
attorney  in  a  misdemeanor  case;  section  2469 
having  impliedly  repealed  all  portions  of  acts 
enacted  prior  to  its  enactment,  if  In  conflict 
with  it. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  81  1109-1123 ;   Dec.  Dig.  «=295.] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Tliofi.  O.  Trimble,  Judge. 

Actioii  by  James  B.  Reed  against  Lonoke 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  claim  dis- 
missed. 

Chaa.  A.  Walls,  of  Lonoke,  for  appellant 
Joe  T.  Robinson,  of  Lonoke,  for  appellee. 

HART,  J.  The  question  raised  by  this 
appeal  Is  whether  or  not  a  county  is  liable 
for  prosecuting  attorney's  fees  in  cases  of 
conviction  for  misdemeanors  where  the  de- 
fendant has  no  property  and  the  county  has 
not  contracted  to  work  its  convicts  pursuant 
to  secUons  1066-1074  of  Kirby's  XMgest,  or 
Act  207  of  the  Acts  of  1009.  The  drcnlt 
court  held  the  county  liable,  and  the  county 
has  appealed. 

[1-3]  The  Uabillty  of  the  county  for  costs 
In  criminal  cases  rests  alone  upon  the  stat- 
ute. This  rule  has  been  established  by  such 
a  long  and  unbroken  line  of  decisions  in  this 
state  as  to  render  citation  of  authority  In 
support  of  It  unnecessary.  The  costs  Include 
the  prosecuting  attorney's  fee.  Phillips  Coun- 
ty V.  Clayton,  29  Ark,  246.  Therefore  the 
liability  of  the  county  depends  upon  the 
construction  to  be  given  to  sections  2446, 
2469,  2470,  and  2471  of  Kirby's  Digest;  it 
being  a  cardinal  rule  of  construction  that 
statutes  relating  to  the  same  subject  must 
be  construed  together. 

[4]  Section  2446  of  Kirby's  Digest  is  a 
part  of  section  286  of  the  Criminal  Code  as 
amended  in  1871.  It  provides  that  in  Judg- 
ments against  defendants  a  Judgment  for 
costs  in  addition  to  other  punishment  shall 
be  rendered,  and  shall  be  taxed  by  the  clerk 
for  the  benefit  of  the  officers  rendering  the 
services,  and,  in  case  of  failure  by  the  de- 
fendant to  pay  said  costs,  shall  be  paid  by 
the  county  where  the  conviction  is  had. 

Sections  2470  and  2471  were  originally  sec- 
tions 205  and  206  of  chapter  46  of  the  Re- 
vised Statutes.    The  latter  section  has  never 


been  amended.  The  former  was  amended 
by  the  act  of  February  6,  1889  (Laws  1SS9, 
p.  3).  The  amendment  consisted  In  making 
the  county  liable  for  costs  where  a  nolle 
prosequi  was  entered  by  the  attorney  for 
the  state.  As  these  two  sections  originally 
stood,  it  will  be  seen  that  the  Legislature  In- 
tended to  make  counties  responsible  for  costs 
in  cases,  first,  where  the  defendant  is  acquit- 
ted and  there  was  no  Judgment  against  the 
prosecutor  for  posts,  and,  second,  where  the 
defendant  is  convicted  but  U  unable  to  pay 
the  costs.  This  Is  the  effect  of  the  decistoa 
in  the  case  of  County  of  Ouachita  v.  Sand- 
ers et  al.,  rendered  at  the  January  term, 
1850,  of  this  court,  and  reported  in  10  Ark. 
467.  Subsequently  the  lawmakers  amended 
the  statute  In  regard  to  the  payment  of  costs 
by  the  county.  Section  2469  of  Kirby's  Di- 
gest Is  section  6  of  the  act  of  February  25, 
1875  (Acts  1874-76,  p.  169),  being  an  act  to 
establish  fees.  The  original  act  used  lan- 
guage somewhat  different  from  the  section  of 
the  Digest,  and  reads  as  follows: 

"Fees  allowed  in  criminal  cases  shall  be  paid 
by  the  defendant,  but  if  sufficient  property  be- 
longing to  the  defendant  cannot  be  found  for 
that  purpose,  they  shall  be  paid  by  the  conntr 
where  the  conviction  is  had;  except  in  easel 
where  misdemeanors,  when  the  county  shall  not 
be  Uable." 

The  effect  of  the  enactment  of  this  section 
of  the  act  to  establish  fees  was  to  amend  sec- 
tions 2470  and  2471  of  Kirby's  Digest,  which 
were  originally  sections  205  and  206  of  the 
Revised  Statutes,  and  to  exempt  the  countf 
from  liability  for  conviction  for  misdemean- 
ors. This  construction  of  the  statute  was 
recognized  in  the  ease  of  Stalcup  v.  Green- 
wood District  of  Sebastian  County,  44  Art 
31,  when  the  court,  construing  the  sections 
Just  referred  to,  said: 

"It  will  thus  be  seen  that  in  misdemeanors 
there  is  only  one  contingency  upon  which  tli« 
county  is  responsible,  viz.,  where  the  defendant 
is  acquitted  and  there  is  no  judgment  against  the 
prosecutor." 

Subsequently  section  2470  of  Kiii^'s  Di- 
gest, which  was  then  section  2343  of  Mass- 
field's  Digest,  was  amended  by  an  act  ap- 
proved February  5,  1889,  so  as  to  make  llie 
county  liable  for  the  costs  where  the  pros- 
ecuting  attorney  entered  a  nolle  prosequi. 

To  hold  the  county  Uable  for  costs  In  cas- 
es of  conviction  for  misdemeanors  where  the 
defendant  has  no  property,  and  where  the 
prisoners  have  not  been  hired  out  by  the 
county  court  pursuant  to  statute,  would  be  to 
give  no  effect  whatever  to  section  2469  of 
Kirby's  Digest,  which  is  section  5  of  the  act 
of  February  25,  1875;  for  that  section  in 
plain  terms  makes  an  exception  in  cases  ot 
misdemeanors,  and  says. that  in  such  cases 
the  cotmty  shall  not  be  liable.  This  act  was 
passed  subsequent  to  the  passage  of  sections 
2446,  2470,  and  2471  of  Kirby's  Digest,  and 
would  be  repugnant  to  them,  and  repeals 
that  portion  of  those  sections  which  provided 
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tbat  counties  were  liable  In  cases  of  convic- 
tion for  misdemeanors. 

It  follows  that  the  circuit  court  erred  tn 
making  the  allowance  against  the  county  for 
the  fees  of  the  prosecuting  attorney,  and  for 
that  error  the  judgment  will  be  reversed, 
and  the  claim  of  the  prosecuting  attorney  for 
fees  will  be  dismissed  here. 


UNITED  STATES  ANNUITY  &  LIFE  INS. 

CO.  V.  PEAK.    (No.  88.) 
(Supreme  Court  of  Arkansas.     Jan.  3,  1916.) 

1.  ISBUBANCB    <3=>655— AcnON    ON    POLICY   — 

Chabactbb  Evidence— AoMiBSiBiLrrT. 
Where  evidence  was  introduced  showing  cir- 
cumstantiaUy  tbat  the  insured  obtained  a  policy 
of  life  insurance  by  fraud,  it  was  error  to  admit 
testimony  as  to  nia  good  character,  since  in 
civil  cases  each  transaction  must  be  ascertained 
by  its  own  circumstances  and  not  the  character 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1677-1685 ;   Dec.  Dig.  «=9655.] 

2.  Insukance  <S=>34&— Life  Ihburancb— Fob- 
FKiTUBE— Evidence. 

Where  the  insurance  agent  discounted  the 
insured's  note  for  the  first  premium  and  remit- 
ted to  the  insurer  the  money  due  it  on  first 
premium,  the  failure  of  the  insured  to  pay  an  in- 
sUllment  on  the  note  to  the  holder  bank  did 
not  forfeit  the  policy  for  nonpayment  of  pre- 
mium for  the  first  year. 

[£>].  Note.— Fbr  other  cases,  see  Insurance, 
Cent  Dig.  $$  891,  895-S02,  913 ;  Dec.  Dig.  &=> 
349.] 

3.  Insttbakce  «a»291— Life  Inscbancb— Du- 
ties OF  Insured. 

Although,  after  applying  for  life  insurance 
in  one  company,  the  insured  was  told  by  another 
examining  physician  of  certain  diseases  which  he 
had,  he  was  not  bound  to  so  inform  the  first 
company  unless  he  believed  the  second  examiner. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  !{  681-690,  694r-696 ;  Dec.  Dig.  <S=> 
291.] 

4.  IxsUBANCE  (S=3291— Life  iNSUBAJircs— Dd- 
ties  of  Insured — Goon  Faith. 

Where  insured,  after  applying  for  life  in- 
surance in  one  company,  but  before  receiving 
the  poUcy,  was  told  by  another  examining  phy- 
lician  that  he  had  Bright's  disease,  and  he  told 
the  physician  to  make  a  microscopic  examina- 
tion, which  confirmed  the  diagnosis,  and  he  then 
arranged  for  treatment  in  the  city  to  which  he 
was  about  to  go,  his  failure  to  disclose  bis  condi- 
tion to  the  first  insurer  was  an  intentional  con- 
cealment of  a  material  fact,  which  avoided  the 
policy. 

[Ed.  Note.— FV>r  other  cases,  see  Insurance, 
Cent  Dig.  SS  681-680,  694-696;  Dec.  Dig.  «=» 
291.] 

Appeal  from  Circuit  Conrt,  Chicot  C!ounty ; 
Tnrner  Butler,  Judge. 

Action  by  Pearl  8.  Peak  against  the  United 
States  Annuity  &  Life  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala    Reversed  and  remanded. 

Appellee  sued  appellant  to  recover  on  a 
life  Insurance  policy.  The  appellant.  Is  a 
We  insurance  company  organized  under  the 
U.WS  of  the  state  of  Illinois,  and  Is  author- 
ized to  transact  business  In  the  state  of  Ar- 
kansas.   On  Angust  14, 1913.  Robert  F.  Peak, 


of  Headland,  Ark.  made  application  In  writ- 
ing to  appellant  for  a  policy  of  life  Insur- 
ance In  the  sum  of  $5,000,  payable  to  bis  wife, 
Pearl  S.  Peak,  as  benefldary.  In  bis  appll' 
cation  he  represented  and  agreed  that  bis 
answers  to  questions  propounded  by  the  com- 
pany's medical  examiner  should  be  true  and 
should  be  the  basis  of  and  the  consideration 
for  the  contract  of  insurance  applied  for. 
On  the  same  day  Peak  submitted  to  an  ex- 
amination by  Dr.  J.  W.  Nichols,  the  local 
medical  examiner  at  the  company.  His 
medical  examination,  among  other  things, 
contained  the  following: 

"Does  the  chemical  examination  of  the  party's 
urine  show  albumen  or  sugar  (even  in  traces) 
or  any  abnormality?    No." 

Dr.  Nichols  did  not  obtain  a  specimen  of 
the  applicant's  urine  on  the  14th.  He  asked 
Mr.  Peak  for  a  specimen,  bat  Peak,  having 
passed  his  urine  before  he  went  to  the  doc- 
tor's office,  could  not  fumldi  It  at  that  time. 
The  doctor  suggested  tbat  be  would  go  to  Mr. 
Peak's  house  the  next  day  to  get  a  specimen, 
but  Peak  said  be  might  be  gone.  The  next 
morning  the  doctor  received  a  specimen  of 
urine  represented  to  be  the  urine  of  Peak. 
The  ^edmen  was  delivered  to  the  doctor  by 
Mrs.  Annie  Peak,  the  applicant's  mother. 
Dr.  Nichols  made  a  careful  examination  of 
the  specimen  of  urine  received  by  him  from 
the  applicant's  mother  on  the  morning  of  the 
15th  of  August  1913,  and  found  it  to  be 
normal.  He  had  no  reason  to  suspect,  after 
such  an  examination,  that  Peak  was  afflicted 
with  Bright's  disease. 

On  the  17tb  day  of  August,  1913,  Peak  was 
examined  by  Dr.  C.  P.  Meriwether,  of  Little 
Bock,  Ark.,  for  Insurance  in  another  com- 
pany.   Dr.  Meriwether  testified  as  follows: 

Peak  looked  to  be  in  good  condition.  An  ex- 
amination, however,  showed  that  his  blood  pres- 
sure was  much  higher  than  that  of  a  normal 
man,  and  an  examination  of  bis  heart  showed  an 
injured  condition  or  hypertrophy.  His  urine 
was  loaded  with  albumen  and  was  of  low  spe- 
cific gravity.  I  found  no  traces  of  sugar,  but 
considerable  albumen.  I  told  Peak  tbat  he 
might  have  acute  or  chronic  Bright's  disease, 
and  that  he  ought  to  go  to  his  family  physician, 
and  that  I  could  not  tell  much  about  it  unless 
I  should  make  a  microscopic  examination.  At 
his  request,  I  then  made  a  microeoopic  examina- 
tion. I  found  all  kinds  of  casts.  I  then  told 
him  I  thought  he  had  Bright's  disease.  He  told 
me  that  he  was  going  to  Roswell,  N.  M.,  and  I 
tcHd  him  that  he  ought  to  be  under  medical 
treatment  all  of  the  time.  We  got  a  medical 
directory  and  decided  upon  a  physician  at  Ros- 
well to  whom  he  should  go  for  treatment  It  is 
not  a  scientific  and  medical  possibility  that 
the  urine  of  Mr.  Peak  could  have  been  in  a  nor- 
mal condition  on  the  16th  day  of  August,  1913, 
in  view  of  the  condition  I  found  on  the  17th, 
taking  into  consideration  the  condition  of  his 
heart  coupled  with  what  I  discovered  on  the 
microscopic  and  chemical  examination. 

Mr.  Peak's  application  for  insurance  in 
appellant  company  was  finally  accepted  on 
the  5tb  day  of  September,  1913.  His  policy  was 
signed  on  the  22d  day  of  August,  1913,  and 
was  mailed  to  the  state  agent,  of  the  company. 
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In  Arkanaas  on  September  6,  1918.  Tbe  poU- 
"cy  was  delivered  to  Mr.  Peak  by  the  local 
agent  of  the  company  on  the  17th  day  of 
September,  1813.  The  company  first  received 
Information  of  Mr.  Peak's  physical  condition 
as  disclosed  by  the  examination  made  by  Dr. 
Meriwether  on  the  16tb  day  of  September, 
1913.  Immediately  after  It  received  the  in- 
formation, on  the  17th  day  of  September,  1913, 
the  company  sent  a  telegram  to  Its  state 
agent  to  hold  the  policy  for  further  Instruc- 
tions. The  state  agent  called  the  local  agent 
over  the  telephone  and  directed  him  not  to 
deliver  the  policy.  The  policy,  however,  had 
been  delivered  a  few  hours  before  by  the  lo- 
cal agent  to  Mr.  Peak. 

The  Insured  died  five  months  and  two 
days  after  the  policy  wag  delivered  to  him, 
and  Brlght's  disease  of  the  kidneys  caused 
bis  death.  Mr.  Peak  executed  a  note  for 
$151.40  payable  to  the  order  of  J.  Ii.  Carter, 
the  local  agent  of  the  company,  for  the  first 
year's  premlnm.  The  local  agent  and  the 
state  agent  deposited  this  note  as  collateral 
security  for  money  borrowed  by  them  of  a 
local  bank.  They  remitted  to  the  company 
its  share  of  the  proceeds.  In  other  words, 
they  paid  to  the  company  that  part  of  the 
premium  which  went  to  It.  The  note  in  ques- 
tion provided  that  It  should  be  paid  In  month- 
ly installments,  and  the  monthly  Installment 
due  June  14,  1914,  was  not  paid.  The  com- 
pany went  to  the  local  bank  where  the  note 
was  deposited  as  security  and  paid  the  note. 
The  note  was  returned  to  Peak  by  registered 
mail  on  June  29,  1914.  He  tried  to  pay  it, 
but  the  agents  of  the  company  refused  pay- 
ment 

Peak  made  no  disclosure  to  the  insurance 
company  of  what  Dr.  Meriwether  had  told 
him  concerning  his  physical  condition.  If 
be  had  made  such  disclosure,  the  company 
would  not  have  Issued  the  poUcy  and  deliver- 
ed it  to  him.  Testimony  was  introduced  on 
the  part  of  the  company  tending  to  show  that. 
If  Peak's  condition  on  the  17th  of  August 
was  as  testified  to  by  Dr.  Meriwether,  his 
urine  could  not  have  been  normal  on  the  15th 
of  August,  1913.  Several  physicians  testi- 
fied to  this  fact  A  physician  for  appellee 
testified,  however,  that  his  condition  might 
hare  been  normal  on  the  15th,  and  that  it 
was  possible  that  there  might  have  been  a 
rise  in  his  blood  pressure  in  48  hours,  at  the 
end  of  which  time  casts  might  show.  Testl- 
mouy  was  also  adduced  In  favor  of  appellee 
tending  to  show  that  the  specimen  of  urine 
furnished  to  Dr.  Nichols  was  genuine.  Evi- 
dence was  also  Introduced  tending  to  show 
that  the  reputation  of  the  insured  for  truth 
and  morality  was  good.  The  jury  returned 
a  verdict  in  fftvor  of  aroellee,  and  the  cause 
Is  here  <m  appeal. 

Ij.  a.  Stebblns,  of  Chicago,  IlL,  and  X.  O. 
Plndan,  of  Little  Rock,  for  appellant  Baldy 
Vinson  and  W.  G.  Street,  both  of  Lake  Vil- 
lage, for  appellea 


HART,  J.  (after  stating  the  facts  as  above). 
[1]  The  cause  was  submitted  to  the  Jury  oa 
the  theory  that  the  main  question  of  fact 
for  their  determination  was  whether  or  not 
the  policy  was  obtained  through  fraud.  The 
court  instructed  the  Jury  that,  if  the  insured 
was  affected  with  Bright's  disease  at  the 
time  he  made  the  application,  such  fact  was 
material  to  the  risk  and  avoided  the  policy 
if  the  insured  either  knew  that  fact  or  con- 
cealed it  from  the  company,  or  purposely  fur- 
nished the  medical  examiner  of  the  company 
with  a  specimen  of  urine  for  examination 
which  was  not  his  own.  The  appellant  to 
maintain  the  charge  of  fraud  Introduced 
considerable  evidaioe  tending  to  show  that 
the  specimen  of  urine  examined  by  its  med- 
ical examiner  was  a  spurious  specimen.  The 
appellee  then,  by  way  of  rebuttal.  Introduced 
witnesses  who  testified  that  they  were  ac- 
quainted with  the  general  r^utation  of  Peak 
for  truth  and  morality  in  the  neighborhood 
where  he  lived,  and  that  that  reputation  was 
good.  Counsel  for  appellant  assigns  as  error 
the  action  of  the  court  in  admitting  this  tes- 
timony, and  we  think  they  are  ri^t  It  Is 
true  there  is  some  authority  to  the  effect  that 
in  civil  cases,  where  a  party  is  charged  with 
fraud  and  the  charge  is  based  only  oa  cir- 
cumstantial evidence,  he  may  rebut  tlie 
charge  by  proof  of  his  good  character.  We 
think,  however,  the  far  safer  rule  is  that  In 
conformity  to  the  general  rules  of  evidence  In 
civil  cases  each  transaction  should  be  ascer- 
tataed  by  its  own  circumstances  -  and  not  by 
the  character  of  the  parties.  See  16  Cya 
1263. 

In  the  case  of  Great  Western  life  Ins.  C!o. 
V.  Sparks.  38  OkL  395,  132  Pac.  1092,  49  U 
R.  A.  (N.  S.)  724,  the  court  held  that  in  an 
action  on  a  life  insurance  policy,  where  one 
of  the  defenses  set  up  in  the  answer  was  that 
the  Insured  had  falsely  and  fraudulently  an- 
swered certain  questions  propounded  to  htm 
In  his  application  for  insurance,  it  was  error 
to  admit  evidence  to  the  effect  that  the  gen- 
eral reputation  of  the  insured  for  being  a 
truthful  and  honest  man  in  the  nei^ibor- 
hood  in  which  he  resided  was  good  for  the 
purpose  of  rebutting  direct  evidence  tending 
to  establish  the  allegation  of  fraud.  Many 
cases  are  dted  in  the  opinion  to  sustain  it, 
and  many  others  are  cited  In  an  extensive 
case  note  to  the  opinion  as  reported.  Then, 
too,  we  think  this  is  the  effect  of  our  decision 
in  the  case  of  Powers  v.  Armstions,  62  Ark. 
267,  35  a  W.  228.  See,  also.  Stone  v.  Hawk- 
eye  Ins.  Co.,  68  Iowa,  737,  28  N.  W.  47,  66 
Am.  Rep.  870;  Munkers  v.  Farmers'  &  Mei^ 
chants'  Ins.  Co.,  30  Or.  211.  46  Pac.  890: 
Fowler  v.  JEtna  Fire  Ins.  Co.,  6  Cow.  (N.  I.) 
673,  16  Am.  Dec.  460. 

[2]  It  is  also  insisted  by  counsel  for  tippei' 
lant  that,  in  any  event,  the  policy  had  lapsed 
for  nonpayment  of  the  Installment  due  on 
the  note  on  the  14th  day  of  January,  1914. 
It  will  be  remembered  that  the  applicant 
executed  a  note  tor  the  flsstjrear'B  premium 
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payable  to  tbe  order  of  J.  L.  Carter,  tbe  lo- 
cal agent  of  the  company.  Carter,  who  was 
tbe  local  soliciting  agent  of  tbe  company  at 
Endora,  Ark.,  and  the  state  agent  of  the  com- 
pany, deposited  tbe  note  with  a  local  banlc 
aa  collateral  security  for  borrowed  money. 
Out  of  tbe  proceeds,  tbe  agents  paid  to  tbe 
company  the  amount  due  it  out  of  the  first 
year's  premium  and  retained  the  amount  of 
tbe  conunlsslons  due  them.  Tbe  company 
accepted  tbe  amount  sent  It  as  payment  of 
the  amount  due  it,  and  there  could  thereafter 
be  no  forfeiture  of  the  policy  for  nonpayment 
of  tbe  premium  for  the  flrst  year  because  the 
company  treated  the  premium  as  paid. 

[3]  Finally,  it  Is  Insisted  by  counsel  for 
appeUant  that  it  was  the  duty  of  tbe  appli- 
cant to  disclose  facts  coming  to  bis  knowl- 
edge material  to  the  risk  while  the  appellant 
comiMiny  had  his  application  for  Insurance 
under  consideration  and  before  its  accept- 
ance. In  short,  they  contend  that  It  was  his 
duty  to  disclose  the  fact  that  he  had  been 
told  by  Dr.  Meriwether  that  he  bad  chronic 
Brlght's  disease,  and  that  his  failure  so  to 
do  avc^dsd  tbe  policy.  They  contend  that  the 
subject-matter  of  tbe  contract  is  the  life  of 
tbe  applicant,  and  that,  If  after  the  applica- 
tion had  been  made  and  representations  for- 
warded to  the  Insurer  to  induce  them  to  enter 
into  the  contract,  there  is  a  change  In  tbe 
subject-matter  of  the  contract,  considerations 
of  fair  dealing  require  tbe  applicant  to  dla- 
-  close  the  change,  that  good  faith  requires  tbe 
applicant  to  disclose  to  tbe  company  every 
fact  material  to  tbe  risk  which  came  to  his 
knowledge  at  any  time  before  tbe  contract 
was  closed.  In  support  of  their  contention 
they  dto  Piedmont  &  Arlington  IJfe  Ins.  Co. 
v.  Ewlng,  Adm'r,  92  U.  S.  377,  23  L.  Ed.  610; 
Harris  v.  Security  Uutoal  Life  In&  Co.,  130 
Tenn.  325,  170  S.  W.  474,  I*  R.  A.  1915C,  158. 
Several  cases  are  dted  in  the  opinions  in. 
tbese  cases  In  support  of  the  rule,  and  other 
cases  are  cited  In  the  case  notes  to  which 
tbey  refer. 

We  do  not  adopt  tbe  reasoning  of  these 
cases  in  their  entirety.  We  do,  however, 
tbink  the  rule  announced  there  was  correct 
when  applied  to  the  facts  of  those  cases. 
For  Instance,  In  tbe  case  In  92  TT.  S.  377,  23 
Li.  Ed.  610,  while  negotiations  were  still  pend- 
ing between  tbe  agent  of  the  company  and  tbe 
applicant  touching  tbe  terms  of  the  contract, 
tlie  amount  of  the  premium,  and  the  mode  of 
payment,  a  friend  paid  the  premium  to  con- 
ceal from  tbe  agent  the  condition  of  the  ap- 
plicant, who  was  then  in  extremis  and  died 
in  a  few  hours.  The  agent.  In  Ignorance  of 
tbe  &cts,  delivered  tbe  policy,  and  tbe  conrt 
held  that  no  valid  contract  arose  from  tbe 
transaction.    The  coilrt  said: 

"To  hold  that,  when  he  was  in  extremis,  an 
boar  or  two  before  he  breathed  bis  last,  a  friend 
conld  pay  this  small  sum  to  an  agent  of  the 
company,  witboat  the  agent  or  the  company 


having  any  idea  of  the  condition  of  the  dying 
man,  and  thus  secure  an  oblleation  to  pay  Iiis 
administrator  $5,000  within  60  or  SO  days,  is  to 
affirm  that  one  party  to  a  negotiation  can  delay 
his  assent  to  the  terms  of  the  contract  antU 
the  changes  of  fortune  enable  him  to  reap  all 
the  benents,  and  throw  all  the  losses  on  the  oth- 
er side,  and  then,  for  the  first  time,  do  whar 
was  necessary  on  his  part  to  make  the  contract 
obligatory," 

In  tbe  Instant  case,  tbe  policy  bad  not  been 
Issued,  but  the  applicant  had  done  all  that 
had  been  required  of  him.  We  do  not  think 
he  would  be  required,  as  a  matter  of  law,  to 
disclose  to  the  company  tbe  result  of  a  medi- 
cal examination  for  Insurance  in  any  other 
company  regardless  of  tbe  fact  whether  or 
not  he  in  good  faith  believed  what  the  medi- 
cal examiner  bad  told  him.  For  Instance,- 
when  tbe  applicant  went  to  Dr.  Meriwether 
and  was  examined  by  bim  for  life  insurance 
in  another  company,  and  Dr.  Meriwether  told 
him  that  he  found,  albumen  In  bis  urine  and 
other  indications  of  Brlght's  disease,  tbe  ap- 
plicant would  not  be  required  to  state  this 
fact  to  appellant  company  unless  be  believed 
it  to  be  true;  for,  If  be  did  not  believe  the 
statement  made  by  Dr.  Meriwether,  be  could 
not  be  said  to  conceal  a  material  fact  from 
tbe  company.  He  might  believe  that  bis 
kidneys  were  only  temporarily  affected  and 
that  the  physldan  was  mistaken  in  believing 
It  to  be  Brlght's  disease^ 

[4]  Tbe  testimony  in  tbe  case  before  us, 
however,  w^it  further  thtm  this.  After  Dr. 
Meriwether  had  examined  blm  and  told  him 
that  the  results  of  the  examination  Indicated 
that  be  bad  Brlght's  disease,  Peak  became 
alarmed.  Dr.  Meriwether  told  him  that  he 
could  not  tell  much  about  it  until  he  made  a 
microscopic  examination,  and  as  a  result  of 
this  examination  told  him  he  thought  he  had 
chronic  Brlght's  disease.  Tbe  applicant  then 
told  him  that  he  Intended  to  go  to  RosweU, 
N.  M.,  at  once,  and  Dr.  Meriwether  selected 
a  physician  to  treat  him  for  Brlght's  disease 
while  he  was  out  there.  Dr.  Meriwether  Is 
a  physician  of  good  reputation,  and  there  is 
nothing  whatever  In  tbe  record  to  dispute  his 
testimony. 

So  It  may  be  said  that  the  result  of  Dr. 
Meriwether's  examination  of  tbe  applicant 
was  to  disclose  to  him  that  be  bad  a  fatal 
disease,  the  presence  of  which  he  could  not 
be  fgnorEint  of,  and  the  failure  to  disclose  his 
knowledge  that  be  bad  chronic  Brlght's  dis- 
ease was  an  intentional  concealment  on  his 
part  of  a  material  fact,  and  bis  failure  to 
communicate  it  to  the  company  avoided  tbe 
policy.  Under  tbe  undisputed  &ct8,  we  think 
there  was  an  element  of  knowledge  on  the 
part  of  the  applicant  that  be  bad  Brlght's 
disease,  and  that  there  was  an  Intentional 
oonceaUnent  of  this  fact  from  tbe  company. 

For  the  reasons  given  In  the  opinion,  the 
judgment  will  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial. 
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FT.  SMITH  &  W.  R.  CO.  v.  PENCE  et  nx. 

(No.  150.) 
(Supreme  Court  of  Arkansas.     Feb.  31,  1916.) 

1.  Appeax  and  Ebbob  «=>843  —  Review  — 
Questions    Cowsidered— Instructions. 

A  wife  was  Tiding  in  the  tonneau  of  an  au- 
tomobile whicli  her  husband  was  driving,  and 
the  machine  was  struclc  by  cars  of  the  defend- 
ant which  were  making  a  flying  switch.  They 
sued  for  the  injuries  received  and  the  jury  found 
for  plaintiffs.  Held,  that  in  view  of  the  verdict 
for  the  husband  it  need  not  be  determined 
whether  or  not  correct  instmctioiui  were  given 
on  imputed  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  aqd 
Error,  Cent  Dig.  H  3331-8341 ;  Dec.  Dig.  ©=» 
843.] 

2.  Railroads  «=»350— Operation— Injttbies 
TO  Persons — Cowmibdtoby  Neouoencb — 
Btidbncb. 

Evidence  that  plaintiff  in  driving  an  anto- 
mobile  slowed  down  on  the  hill  approaching  a 
railway  grade  crossing,  and  looked  both  ways 
and  listened,  but  beatd  no  bell  or  whistle,  and 
that  no  one  was  on  top  the  cars  to  keep  a  look- 
out, and  that  had  there  been  a  lookout  the  cars 
could  have  been  stopped  before  they  struck  the 
automobile,  warranted  submission  to  the  jury  of 
the  issues  of  negligence  of  the  railroad  and  con- 
tributory negligence  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;   Dec  Dig.  <8=»360.] 

Appeal  from  Ciroult  Court,  Sebastian 
County;  Paul  little,  Judge. 

Actions  by  L.  J.  Pence  and  by  bla  wife 
against  tbe  Ft.  Smith  &  Western  Railroad 
Company  and  others.  Actions  consolidated. 
Judgment  for  plaintiffs,  and  defendant  rail- 
road appeals.    AfDnned. 

Warner  &  Warner,  of  Ft  Smith,  for  ap- 
pellant Sam  R.  Chew,  of  Van  Buren,  for 
appellees. 

SMITH,  J.  On  January  23,  1914,  the  ap- 
pellees were  riding  In  an  automobile  on  a 
pleasure  trip  with  certain  friends  In  the  dty 
of  Ft  Smith,  the  car  being  driven  by  the 
appellee  L.  J.  Pence,  who  was  its  owner. 
The  party  had  been  out  from  their  homes 
In  Van  Buren  some  two  or  three  hours, 
chiefly  riding  about  Ft  Smith  and  its  vicin- 
ity, and  while  returning  from  the  south  side 
of  the  dty  entered  upon  what  Is  known  as 
South  D  street,  and  proceeded  westward  on 
that  street  to  a  point  where  the  said  street 
la  crossed  by  the  tracks  of  tbe  appellant 
railroad  company  near  by  its  car  shops  and 
roundhouse.  Just  before  reaching  the  rail- 
road tracks  the  street  along  which  appellees 
traveled  descended  from  a  considerable  ele- 
vation some  few  hundred  yards  back  so  that 
the  car  was  proceeding  along  a  downward 
grade,  which,  however,  passed  to  a  practi- 
cally level  ground  Just  before  entering  upon 
the  railroad  tracks.  There  were  some  seven 
or  eight  tracks  parallel,  including  the  main 
track,  repair  track,  passing  track,  and  oth- 
ers ; '  these  tracks  being  located  some  12  to 
16  feet  apart    The  street  was  about  60  feet 


wide,  and  on  the  south  side  of  it  for  some 
distance  back  from  the  tracks  (that  being 
the  left  side  to  the  automobile  approach- 
ing the  tracks)  the  view  was  obstructed  by 
certain  buildings,  the  last  of  the  build- 
ings on  that  side  of  the  tracks  being 
witat  was  called  the  paint  shop  and  along- 
side which,  running  at  right  angles  with  tbe 
street,  was  a  passing  track,  which  was  about 
8  or  10  feet  distant  from  the  western  wall 
of  the  paint  shop.  Tbe 'cars  which  collided 
with  the  automobile  and  wrecked  it  were 
proceeding  along  this  track  from  the  south 
side  of  It  northwardly  towards  the  street 
Appellee  It.  J.  Pence  was  driving  the  car, 
and  Just  as  he  same  down  the  hiU,  about 
60  or  60  feet  distant  from  the  track,  perhaps 
not  quite  so  far,  it  was  claimed  by  himself 
and  his  wife  that  be  reversed  his  lever  from 
high  to  second  and  checked  the  speed  of  bis 
car,  but  did  not  stop.  His  testimony  shows 
that  the  car  was  running  about  10  mUes  per 
hour  before  he  reversed  the  lever,  and  that 
it  was  running  at  about  that  speed  as  it 
reached  the  track  where  it  was  struck  by 
the  box  car.  Four  box  cars,  three  of  them 
being  loaded  with  merchandise,  were  being 
moved  along  this  track  from  tbe  south  side 
to  a  point  some  distance  north  of  this  street 
crossing,  where  they  could  be  placed  upon 
another  track  for  unloading.  After  coupUng 
up  the  cars  they  were  pdt  in  motion  by  an 
engine  and  some  lO  or  12  cars  backing  down 
to  them  and  starting  the  four  cars  in  ques- 
tion, giving  them  suflJcient  momentum,  with 
a  slight  downward  grade,  to  carry  them  to 
tbe  point  where  it  was  sought  to  place  them. 
The  testimony  is  conflicting  as  to  tbe  rate 
of  speed  these  cars  were  moving  at  the  time 
of  contact,  but  Fence  himself  thought  they 
were  moving  at  about  10  miles  an  hour.  Em- 
ploy^ of  the  appellant  company  thought  they 
were  moving  at  not  exceeding  5  miles  an 
hour.  When  the  automobile  reached  the 
passing  track,  after  tbe  front  wheels  entered 
upon  tbe. track  and  were  between  the  rails, 
it  stopped  and  was  standing  In  that  position 
wlieu  the  freight  cars  came  in  contact  with 
it  Tbe  automobile  was  pushed  some  60  or 
80  feet  along  the  track,  having  been  partly 
turned  over  and  slid  or  skidded  along  tbe 
rail,  the  top  being  up,  and  the  occupants  of 
tbe  automobile  were  caught  under  tbe  car 
and  some  of  them  seriously  hurt,  one  of  them 
receiving  a  flesh  wound  In  his  leg,  wblch 
afterwards  caused  tetanus  and  his  death. 
Mr.  Pence  was  not  injured,  but  his  auto- 
mobile was  demolished,  and  his  wife  claimed 
to  have  received  serious  Injuries,  which  re- 
sulted in  a  nervous  trouble. 

It  was  claimed  by  appellees  that  tbe  ap- 
pellant company  was  negligent  in  that  it 
failed  to  keep  a  lookout  upon  tbe  cars  as 
they  moved  towards  tbe  crossing,  and  in 
the  failure  to  give  the  required  signal  of 


«=9For  other  cases  see  same  toplo  and  KBY-NUMBBR  In  all  Key-Numbered  Disests  aad  Indexes 

Google 


Digitized  by ' 


>8' 


AikO 


FT.  SMITH  4  W.  K.  CO  ▼  PEXCE 


569 


ringing  tbe  bell  or  blowing  the  whistle,  In 
approaching  the  crossing  at  a  dangerous  rate 
of  speed,  and  In  the  failure  to  have  the  cars 
equipped  with  brakes.  These  claims  were 
all  contested  by  the  appellant,  and  upon 
some  oif  them  there  was  more  or  less  of  con- 
tradiction in  the  evidence.  On  behalf  of  ap- 
pellant it  was  shown  that  a  brakeman  was 
upon  the  car  which  collided  with  the  auto- 
mobile, and  was  keeping  a  lookout,  and  made 
all  efforts,  after  discovering  the  position  of 
the  automobile,  which  were  possible  to  stop 
tbe  cars. 

It  was  contended  that  Mr.  Pence  was 
guilty  of  contributory  negligence  in  crossing 
the  track  without  taking  the  proper  precau- 
tions of  looking  and  listening  and  of  stop- 
ping his  car,  and  that  Mrs.  Pence,  who  was 
seated  on  the  back  seat,  made  no  protest,  or 
in  any  way  sought  to  prevent  her  husband 
from  drirlng  upon  the  tracks  as  he  did. 
Mr.  Pence  claimed  damages  to  the  automo- 
bile in  the  sum  of  $950,  and  for  personal 
Injuries  in  the  sum  of  $500 ;  tbe  latter  claim 
being  abandoned  at  the  trial.  Mrs.  Pence 
claimed  for  her  alleged  Injuries  damages  in 
tbe  sum  of  |5,000,  and  at  (he  trial  Mr.  Pence 
recovered  judgment  for  $600,  and  his  wife 
for  $750,  and  this  appeal  has  been  prosecuted 
to  reverse  the  judgment  pronounced  upon 
this  verdict  of  the  Jury. 

A  great  many  Instructions  were  asked  on 
both  sides,  and  a  large  number  were  given 
and  exceptions  saved  to  the  action  of  the 
court  in  refusing  to  give  others.  But  with- 
out setting  out  the  instructions  complained 
of  it  may  be  said  that  they  present  two  ques- 
tions of  importance. 

[1]  The  first  of  these  is  that  tbe  court  did 
not  properly  submit  to  the  jury  the  question 
of  negligence  on  the  part  of  Mrs.  Pence.  It 
Is  insisted  that  she  should  not  recover  both 
because  of  Imputed  negligence  and  becau&e 
of  the  positive  negligence  of  which  she  was 
eullty.  It  is  urged  that  she  knew,  or  should 
liave  known,  the  danger  of  her  surroundings ; 
that  the  tracks  were  ahead  of  the  car  in 
which  she  was  riding,  and  that  she  made  no 
protest,  or  objection,  to  going  directly  upon 
these  tracks  without  the  car  being  stopped, 
or  without  exercising  any  effort  on  her  part 
to  control  in  any  manner  whatsoever  tbe 
movement  of  the  car  in  which  she  was  rid- 
ing; that  if  she  had  insisted  her  husband, 
'who  was  driving  the  car,  would  have  stopped 
tbe  car,  or,  indeed,  would  have  taken  another 
route  and  avoided  entirely  the  crossing.  It 
is  certain  that  this  collision  would  not  have 
occurred  had  these  parties  not  attempted  to 
cross  tbe  tracks,  but  the  injury  occurred  at 
a  public  crossing  where  appellees  had  the 
right  to  cross,  subject  only  to  the  duty  of 
using  ordinary  care  otor  their  own  safety, 
in  view  of  the  uses  of  the  various  tracks 
being  made  by  the  railroad  company.  Appel- 
lees brought  separate  suits,  which  were  con- 
solidated and  tiled  together,  and  the  court 


gave  various  instructions  6n  the  question  of 
imput;ed  negligence,  and  the  ri^t  of  Mrs. 
Pence  to  recover  as  distinguished  from  the 
right  of  her  husband  to  recover,  and  we  think 
the  law  of  that  question  was  fairly  stated 
in  the  instructions  which  were  given.  But 
inasmuch  as  the  jury  found  In  favor  of  Mr. 
Pence,  who  was  riding  on  the  front  seat  of 
tbe  car  and  engaged  in  driving  it,  and  con- 
sequently charged  with  the  duty  of  looking 
and  Ustenlng  and  taking  all  necessary  pre- 
cautions to  prevent  injury,  it  can  liardly  be 
said  to  be  important  to  determine  whether 
or  not  correct  instructions  were  given  on  the 
question  of  Mrs.  Pence's  Imputed  negligence. 
Nor  is  it  contended  that  she  was  in  any  posi- 
tion of  superior  vantage,  or  that  she  could 
hare  done  anything  which  her  husband  did 
not  do  to  avoid  this  accident,  unless,  indeed, 
she  might  have  suggested  that  they  cross 
the  tracks  at  some  other  crossing;  and  she 
would  therefore  have  a  right  to  recover  if 
her  husband  bad. 

[2]  The  important  question  in  the  case  is 
whether  tbe  undisputed  evidence  shows  that 
appellees  were  guilty  of  contributory  negli- 
gence in  attempting  to  cross  the  railroad 
tracks  under  the  circumstances  detailed. 

We  think  the  instructions  which  were  giv- 
en submit  the  law  of  this  question  to  the 
jury  as  falriy  as  it  could  have  been  submit- 
ted, provided  it  should  have  been  submitted 
at  all. 

It  Is  insisted  that  the  undisputed  testimony 
shows  that,  by  looking  in  the  direction  from 
which  the  train  of  box  cars  was  moving, 
when  he  could  first  have  observed  the  track, 
Mr.  Pence  would  have  then  been  some  8  or 
10  feet  distant  from  the  track  and  that  he 
could  then  have  stopped  bis  automobile  in  a 
place  of  safety.  That  Mr.  Pence  was  him- 
self a  locomotive  engineer  and  any  observa- 
tion of  his  surroundings  would  have  reveal- 
ed to  him  that  this  was  a  dangerous  cross- 
ing because  of  the  obstructionB  which  hid  an 
approaching  train  from  view. 

Upon  the  part  of  appellee  the  proof  is  to 
the  effect  that  the  speed  of  the  automobile 
was  reduced,  and  that  the  occupants  of  the 
car  looked  both  up  and  down  Qie  track  be- 
fore going  on  it  to  see  if  any  cars  were  ap- 
proaching the  crossing,  and  that  they  not 
only  looked  but  listened  to  see  If  they  could 
hear  the  approach  of  cars,  and  that  they 
beard  no  bell  or  whistle.  Appellees  are 
strongly  corroborated  in  this  statement  by  a 
Miss  Farrier,  and  that  there  was  no  one  on 
top  of  the  string  of  cars,  or  elsewhere,  to 
keep  a  constant  lookout  for  persons  and  prop- 
erty as  the  cars  approached  the  public  cross- 
ing where  appellees  were  run  into,  and  that 
had  such  a  lookout  been  kept  the  cars  could 
have  been  stopped  after  the  presence  of  the 
automobile  on  the  track  would  have  been  dis- 
covered. 

The  law  of  this  case  has  been  discussed 
in  a  number  of  recent  opinions,  and  we  think 
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tbe  instmctlons  of  the  court  are  not  In  con- 
flict with  the  rules  there  announced,  and  that 
under  the  circumstances  the  court  properly 
submitted,  to  the  Jury  both  the  question  of  ap- 
pellees* contributory  negligence  and  of  the 
negligence  of  appellant  In  failing  to  blow  the 
whistle  or  sound  the  bell  and  to  keep  tbe 
lookout  as  required  by  Act  No.  284,  approved 
May  26,  1911,  requiring  railroad  c<»upaniea 
to  keep  a  constant  lookout  <m  all  moving 
trains. 

In  some  respects  the  facts  of  this  case  are 
similar  to  the  case  of  St.  L.,  I.  M.  &  S.  R. 
Co.  V.  Stacks,  97  Ark.  405,  134  8.  W.  315.  It 
was  insisted  there,  as  here,  that  tbe  undis- 
puted proof  showed  that  the  party  injured 
was  guilty  of  contributory  negligence  in  fall- 
ing to  look  and  listen  and  to  stop  before 
driving  his  wagon  across  the  railroad  track. 
It  was  there  said: 

"The  evidence  for  appellee  shows  that  neither 
the  whistle  was  sonnded  nor  the  bell  rung  for 
the  crossing;  and  while  the  omission  of  the  en- 
gineer to  give  these  statutory  signals  did  not 
relieve  appellee  of  the  duty  of  looking  and  lis- 
tening for  the  approach  of  trains,  yet  they  are 
warnings  which  he  had  a  right  to  rely  on  in  de- 
termining whether  a  train  was  drawing  near. 
According  to  appellee's  own  testimony,  his  view 
of  an  approaching  train  from  the  east  was  ob- 
structed by  box  cars,  both  on  the  south  and  mid- 
dle tracks.  In  such  case,  while  the  traveler 
must  not  relax  his  endeavor  to  see  approaching 
trains,  yet  necessarily  he  relies  to  a  great  de- 
gree upon  his  sense  of  hearing  to  discover  the 
approach  of  a  train,  and  in  doing  this  he  listens 
not  only  for  the  noise  made  by  the  running  of 
the  train,  but  for  tBe  signals  which  the  engineer 
is  required  to  give  by  ringing  the  bell  or  sound- 
ing the  whistle  for  the  crossing.  Appellee's 
testimony  tends  to  show  that  he  was  m  pos- 
sessicm  of  all  his  faculties  and  continually  ex- 
ercised them  during  his  passage  over  the  cross- 
ing. The  testimony  adduced  by  him  shows  that 
the  headlight  was  dim,  and  on  that  account  its 
rays  did  not  warn  him.  It  is  admitted  that  the 
steam  had  been  shot  off,  and  that  the  train  was 
drifting  or  gliding  in,  and  on  this  account  tbe 
jury  might  have  inferred  that  the  train  came  in 
with  little  noise,  and  no  smoke  escaping  to  give 
warning  of  its  approach ;  that  it  had  rounded 
the  curve  before  appellee  came  upon  the  cross- 
ing, and  that  for  this  reason  he  could  not  see 
it  on  account  of  the  box  cars  obstructing  his 
view.  If  he  could  not  have  seen  it  after  it  pass- 
ed the  curve,  the  jury  might  have  found  that 
it  would  have  done  no  good  for  him  to  have 
stopped  his  wagon  between  the  south  and  middle 
tracks  to  have  tried  to  look  between  the  box 
cars  on  those  tracks." 

Under  the  facts  there  stated  It  was  held 
that  the  question  of  the  traveler's  contribu- 
tory negligence  was  properly  a  question  for 
the  jury ;  and  we  think  the  facts  of  this  case 
warranted  the  court  In  submitting  to  tlie 
jury  the  question  of  appellee's  contributory 
negligence.  St  h.,  I.  M.  &  S.  R.  Co.  v.  Prince, 
101  Ark.  315,  142  S.  W.  499;  St.  L.,  I.  M.  & 
S.  E.  Co.  V.  Hutchinson,  101  Ark.  424,  142  S. 
W.  527;  Chltwood  v.  St  L.,  1.  M.  &  S.  E. 
Co.,  104  Ark.  38,  148  S.  W.  278. 

Finding  no  prejudicial  error,  the  judgment 
of  the  court  below  will  be  affirmed. 


B.  F.  LEATBEM  &  CO.  ▼.  JACKSON 

COUNTY.     (No.  126.) 
(Supreme  Court  of  Arkansas.     Jan.  24,  1916.) 

1.  COUNTIBS  «=»ia4— COHTBAOIW— KATIFICA- 
TION. 

Tbe   county   may    ratify   an   unauthorize<l 

contract  made  in  its  behalf,  if  it  is  one  which 

the  county  could  have  made  in  the  first  instance. 

[Ed.   Note.— For   other   cases,   see    CoonCies, 

Cent  Dig.  {  185;    Dec.  Dig.  <S=>124.] 

2.  Counties  €=>124— Fiscal  Manaoemert— 
PowEBS  OF  County  Coukt. 

Const,  art  7,  i  28,  gives  county  courts  ex- 
clusive original  jurisdiction  in  regard  to  dis- 
bursement of  money  for  county  puriNwes,  and 
in  every  other  case  necessary  to  internal  im- 
provement and  local  concerns  of  the  counties. 
Kirby's  Dig.  t  1375,  invests  county  courts  with 
original  jurisdiction  to  audit,  settle,  and  direct 
payment  of  all  demands  against  the  county,  and 
in  all  other  cases  necessary  to  the  internal  im- 
provement and  local  concerns  of  the  counties. 
Section  7162  requires  all  collectors,  sheriffs, 
clerks,  constables,  and  other  persons  chargeable 
with  moneys,  to  make  settlement  with  the  coun- 
ty court  Section  7167  provides  for  adjustment 
by  the  county  court  of  accounts  of  delinquent 
officers.  Section  7171  empowers  the  county 
court  to  re-examine,  settle,  and  adjust  prior  set- 
tlements on  showing  of  cause,  and  section  7174 
provides  for  adjustment  at  any  time  within  two 
years.  Sections  1162  and  llw  provide  for  set- 
tlement by  the  county  treasurer  with  the  coun- 
ty court  A  county  judge  contracted  with  the 
claimants  as  expert  accountants  to  examine  the 
books  of  certain  officers  of  the  county.  Held, 
that  the  county  court,  being  charged  with  the 
auditing  and  settlement  of  accounts,  could  em- 
ploy expert  accountants,  and  therefore  could 
ratify  a  contract  which  it  could  have  made  in 
the  first  instance;  such  employment  not  being 
an  illegal  delegation  of  the  power  to  audit,  but 
necessary  owing  to  the  character  of  the  work 
to  be  done. 

[Ed.  Note.— For  other  cases,  see  Counties, 
(Tent.  Dig.  |  185;   Dec.  Dig.  <$=9l24.] 

3.  Counties  «=5>204— Fiscal  Management— 
powebs  of  countt  court— audmwq  ac- 
COUNTS. 

In  such  case,  the  power  of  the  county  court 
to  audit  the  accoimts  of  the  county  could  not 
be  taken  away  by  the  grant  of  similar  powers 
to  the  circuit  court,  made  under  Elirby^  Dig. 
§1  625-640,  passed  subsequent  to  the  enactment 
of  the  acts  aclegating  the  power  to  the  county 
court;  there  being  no  such  inherent  power  in  the 
circuit  court  as  vested  under  the  Consdtation 
in  the  county  court,  and  such  sections  being  de- 
signed to  aid  the  circuit  court  in  the  enforce- 
ment of  the  criminal  laws  of  the  state. 

[Ed.  Note. — For  other  cases,  see  CToanties, 
Cent  Dig.  U  312,  316-321,  337 ;  Dec.  Dig.  «= 
204.] 

Appeal  from  Clrcnlt  <!3ourt,  Jackson  Coun- 
ty;   Dene  H.  CJoleman,  Judge. 

E.  F.  Leathern  &  C!o.  filed  a  claim  for  serv- 
ices against  Jackson  Ck>unty,  which  was  al- 
lowed and  ordered  paid  by  the  county  court. 
On  appeal  to  the  circuit  court,  the  allowance 
and  the  order  of  the  county  court  ratifying 
the  contract  for  such  services  were  set  aside. 
From  that  Judgment,  the  claimants  appeal. 
Reversed  and  remanded,  with  directions. 

Jno.  W.  &  Jos.  M,  Stayton,  of  Newiwrt,  for 
appellants.  Otis  W.  Scarborough  and  C^mi>- 
'  bell  &  Suits,  all  of  Newport,  for  appellee. 
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HABT,  J.  The  county  Judge  of  Jackson 
county  employed  appellants  as  expert  ac- 
countants to  examine  the  books  and  accounts 
of  certain  officers  of  said  county  at  an  agreed 
price.  Subsequently  the  county  court  enter- 
ed of  record  an  order  ratifying  the  employ- 
ment of  appellants  and  stating  the  reasons 
therefor.  Appellants  performed  services  un- 
der the  contract  in  a  satisfactory  manner 
and  presented  to  the  county  court  a  demand 
for  9S00  to  be  applied  on  their  contract.  A 
taxpayer  of 'the  connty  filed  a  remonstrance. 
The  county  court  made  an  order  allowing  the 
claim  of  appellants,  and  an  appeal  was  tak- 
en to  the  circuit  court  The  circuit  court 
held  that  there  was  no  authority  in  law  for 
the  county  co.urt  to  make  the  contract  with 
awellants,  that  tlie  contract  as  made  was 
void,  and  that  the  order  ratifying  It  was 
also  void.  The  allowance  made  to  appellants 
was  set  aside,  and  the  order  of  the  connty 
court  ratifying  the  contract  was  also  set 
aside.  From  the  Judgment  rendered,  appel- 
lants have  duly  prosecuted  an  appeal  to  this 
court 

[1]  It  will  be  noted  that  the  county  Judge 
first  made  the  contract  with  appellants.  The 
county  court  subsequently  entered  of  record 
an  order  ratifying  the  contract  and  setting 
forth  the  reasons  which  caused  the  coart  to 
make  the  contract  The  connty  may,  like 
an  individual,  ratify  an  imauthorized  con- 
tract made  in  its  behalf,  if  it  is  one  the  coun- 
ty could  have  made  in  the  first  instance. 
Such  ratification  will  be  equivalent  to  orig- 
inal authority.  First  Dill.  Mnn.  Corp.  (5th 
Kd.)  I  797;  Steiner  ▼.  Polk  County,  40  Or. 
124,  66  Pac.  707;  Cunningham  v.  Umatilla 
County,  67  Or.  517,  112  Pac.  437,  37  L.  R.  A. 
(N.  S.)  1051. 

(21  The  county  court  set  forth  at  length  In 
the  order  entered  of  record  its  reasons  for 
making  the  contract  with  appellants.  The 
connty  Judge  also  testified  at  the  trial  of 
tbe  case  and  gave  at  length  his  reasons  there- 
for. It  Is  not  claimed  or  proved  that  the 
connty  court  acted  arbitrarily  or  capricious- 
ly in  making  the  contract  with  appellants; 
nor  was  It  claimed  or  proved  that  the  con- 
tract was  the  result  of  fraud  on  the  part  of 
the  county  Judge  or  collusion  between  him 
and  appellants.  The  sole  ground  on  which 
tile  contract  and  allowance  was  attacked 
vras  that  the  connty  Judge  was  without  au- 
tbority  to  make  the  same.  For  this  reason 
It  will  not  be  necessary  to  set  out  the  reasons 
elven  by  the.  county  Judge  for  making  the 
contract.  A  board  of  county  commissioners 
or  supervisors  ordinarily  exercises  the  cor- 
porate power  of  the  county.  Such  boards  are 
in  a  sense  the  representative  and  guardian 
of  the  connty,  having  the  management  and 
control  of  its  property  and  financial  inter- 
ests, and  having  original  and  exclusive  Ju- 
risdiction over  all  matters  pertaining  to  the 
county  afTairs.    11  Cyc.  388,  389. 

By  the  ConstitutiOD  of  1874  the  county 
courts  were  ulade  successors  and  continua- 


tions of  the  former  boards  ot  supervlsora  of 
the  county,  and  were  given  exdlnslve  original 
Jurisdiction  in  all  matters  necessary  to  the 
Internal  improvement  and  local  concerns  of 
their  respective  counties.  Dodstm  et  al.  v. 
Mayor  and  Town  Council,  Fort  Smith,  33 
Ark.  608;  Wortben  ▼.  Boots,  34  Ark.  356. 
Article  7,  section  28,  of  oor  Constitution, 
reads  as  follows: 

"The  county  courts  shall  have  exclusive  orig- 
inal jurisdiction  in  all  matters  relating  to  coun- 
ty taxes,  roads,  bridges,  *  •  •  the  disburse- 
ment of  money  for  county  purposes,  and  in  ev- 
ery other  case  that  may  be  necessary  to  the  in- 
ternal improvement  and  local  concerns  of  the 
respective  counties.    •    •    • " 

Section  1376  of  Eirby's  Digest  is  as  fol- 
lows: 

"The  county  court  of  each  county  shall  have 
the  following  powers  and  Jurisdictions:  Kzclu- 
sive  original  jurisdiction  in  ail  matters  relating 
to  county  taxes ;  •  •  ♦  to  audit,  settle  and 
direct  the  payment  of  all  demands  against  the 
county ;  •  •  •  to  disburse  money  for  county 
purposes,  and  in  all  other  cases  that  may  he  nec- 
essary to  the  internal  improvement  and  local 
concerns  of  the  respective  counties." 

Section  7162  of  Kirby's  Digest  provides 
that  all  collectors,  sheriffs,  clerks,  constables, 
and  other  persons  chargeable  with  moneys 
belonging  to  any  county  shall  render  their  ac- 
counts and  settle  with  the  county  court  at 
each  regular  session  thereof.  Section  7167  of 
Kirby's  Digest  provides  that  if  any  of  the 
ofBcers  thus  chargeable  shall  neglect  to  ren- 
der their  accounts  or  settle  as  aforesaid,  the 
county  court  shall  adjust  the  accounts  for 
such  delinquents  according  to  the  best  infor- 
mation that  can  be  obtained  and  ascertain 
the  balance  due  the  county.  Section  7171  of 
Kirby's  Digest  provides  that,  upon  good  cause 
being  shown  for  setting  aside  such  settle- 
ments, the  county  court  may  re-examine,  set- 
tle, and  adjust  the  same.  Section  7174  of 
Kirby's  Digest  provides  that,  whenever  any 
error  shall  be  discovered  in  the  settlement 
of  any  county  officer  made  with  the  county 
court  It  shall  be  the  duty  of  the  county  court 
at  any  time  within  two  years  from  the  date 
of  such  settlement  to  reconsider  and  adjust 
the  same.  Sections  1162  and  1168  of  Kirby's 
Digest  provide  for  settlement  by  the  county 
treasurer  with  the  county  court 

Thus  it  will  be  seen  that,  under  our  Con- 
stitution and  laws,  the  county  court  had  Ju- 
risdiction, and  it  was  its  duty  to  audit  the 
accounts  presented  by  its  officers  named  in 
the  statute  for  settlement,  and  If  found  cor- 
rect to  approve  them,  and  if  not  to  cause 
them  to  be  corrected.  Under  the  sections  of 
the  Constitution  and  statutes  to  which  we 
have  Just  referred  the  state  of  the  officers' 
accounts  belong  properly  to  the  Jurisdiction 
of  the  county  court  and  their  correctness  was 
a  proper  subject  of  inquiry.  Counsel  for  ap- 
pellee concede  that  the  county  court  repre- 
sents the  county,  and  that  if  It  conceived  it 
to  be  necessary  to  make  a  detailed  investiga- 
tion of  the  official  affairs  of  the  connty,  and 
to  overhaul  and  restate  tba  accounts  ot  Its 
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variouB  officers,  It  has  the  power  to  do  so; 
but  they  Insist  that  the  employment  of  an 
expert  accountant  by  the  county  court  to 
make  such  Investigation  is  a  delegation  at 
authority,  and  that  there  Is  no  law  authoriz- 
ing the  county  court  to  delegate  its  itower 
in  this  respect  to  another. 

Counsel  for  appellants  have  dted  decisions 
from  several  states  to  the  effect  that,  where 
the  county  court  is  the  general  fiscal  agent 
of  the  county  and  is  possessed  of  a  super- 
visory power  over  the  collection  and  preser- 
vation of  its  funds,  it  has  implied  power  to 
employ  an  expert  accountant  to  audit  the 
official  accounts  and  public  records  of  county 
officers.  In  Duncan  v.  Lawrence  County, 
101  Ind.  403,  commissioners,  who  In  that  state 
correspond  to  onr  county  courts,  employed 
an  expert  accountant  to  examine  and  report 
on  the  accounts  of  the  treasurer  of  the 
county  and  the  accountant  having  done  the 
work  asked  payment  for  his  services.  It  was 
held  that  the  commissioners  had  full  author- 
ity with  reference  to  the  adjustment  of  the 
accounts  of  public  officials  and  as  an  In- 
cident thereto  to  employ  an  accountant.  The 
grounds  of  this  decision  were  that  the  statute 
of  that  state  in  cases  of  Indispensable  public 
necessity  authorizes  the  making  of  such  a 
contract  In  the  case  of  Garrigus  v.  Board 
of  Commissioners  of  Howard  County,  157 
Ind.  103,  60  N.  E.  948,  it  was  contended  that 
the  title  to  the  Indiana  act  was  insufficient, 
that  the  act  was  therefore  unconstitutional, 
and  that  the  county  board  had  no  inherent 
authority  to  enter  into  the  contract.  The 
Supreme  Court  held  the  act  valid,  and  fur- 
ther, if  this  was  error,  the  board  had  very  full 
powers  to  enter  into  contracts  for  the  benefit 
of  the  property  of  the  county,  and  that  these 
powers  were  amply  sufficient  to  sustain  the 
contract  The  claim  was  made  there  that 
the  board  could  not  delegate  the  performance 
of  its  duty  to  others,  and  the  court.  In  over- 
ruling the  contention,  said: 

"The  complaint  averred  that  'the  existence 
of  these  claims,  and  each  item  thereof,  conld  be 
ascertained  only  by  long,  laborious,  and  careful 
search  of  experts.'  Such  a  search  was  not  that 
of  'auditing  accounts  of  officers/  which  the  stat- 
ute imposed  upon  the  board.  It  was  plainly  a 
duty  the  board  could  not  perform,  but  one 
which,  from  its  nature,  must  be  committed  to 
others.  The  employment  of  the  expert  account- 
ants for  the  purposes  named  in  the  agreement 
did  not  involve  any  abandonment  or  delegation 
of  the  official  powers  and  duties  of  the  board. 
The  proceedings  of  the  accountants  were  at  all 
times  subject  to  the  supervision  and  control  of 
the  board,  and  the  persons  so  empowered  were 
mere  agents  and  servants  of  the  county." 

See,  also,  Perry  v.  Gardner,  155  Ind.  165,  57 
N.  B.  908,  and  Lockyear  v.  Board  of  Com- 
nilssloners  of  Spencer  County,  180  Ind.  464, 
103  N.  B.  100. 

The  statutes  of  Kentucky  give  the  fiscal 
court  Jurisdiction  "to  regulate  and  control 
fiscal  affairs  and  property  of  the  county," 
and  the  Court  of  Appeals  of  that  state  held 
that   the   statute  authorized  the   court   to 


contract  for  the  employment  of  an  accountant 
for  the  purpose  of  Investigating  the  affairs 
of  the  county  officers.  Taylor  v.  Biney,  196 
Ky.  893,  161  S.  W.  203.  The  court  there 
said: 

"The  fiscal  court  is  charged  by  the  statute 
with  the  duty  of  looking  after  the  fiscal  affairs 
of  the  county,  and  this  puts  upon  it  the  respon- 
sibility that  attaches  to  any  other  business  body, 
and,  if  it  could  not,  when  the  occasion  seemed 
to  demand  it,  have  an  investigation  made  of  the 
books  and  accounts  and  records  of  any  one  or 
more  of  the  ofiicers,  agents,  or  employes  of  the 
county  who  hove  the  control  of  or  nght  to  re- 
ceive or  pay  out  the  funds  of  the  county,  the 
court  could  not,  in  an^  proper  manner,  perform 
the  duty  required  of  it  in  the  management  of 
the  fiscal  affairs  of  the  county.  There  is  scarce- 
ly a  business  institution  in  the  state  of  any  mag- 
nitude that  does  not  have  its  books  examined 
by  some  skilled  accountant,  and  there  are  many 
good  reasons  why  the  fiscal  court  should  be  i>er- 
mitted  to  exercise  this  character  of  supervision 
over  the  persons  charged  with  the  collection  or 
expenditure  of  the  pnbUe  funds." 

In  the  case  of  Blades  v.  Hawkins,  240  Mo. 
187,  112  S.  W.  979,  144  S.  W.  1198,  Ann.  Cas. 
1913B,  1082,  the  court  said  that  the  statute 
of  Missouri  contained  no  grant  of  authority 
to  the  county  court  to  employ  an  exi)ert  to 
audit  and  examine  the  books  and  accounts 
of  the  county  and  Its  officers;  that  if  this 
authority  existed  it  was  because  the  Inw  im- 
plied it  as  essential  to  the  due  exercise  of 
powers  specifically  vested  in  the  county  court 
by  statute,  or  the  performance  of  a  duty 
specifically  required  of  said  tribunals.  The 
court  further  said  that  in  determining  wheth- 
er or  not  the  county  court  had  authority  to 
employ  such  expert  it  must  call  to  mind  the 
duties  of  such  a  court  There,  as  here,  the 
county  court  Is  the  general  fiscal  agent  of  the 
county,  and  is  possessed  of  a  supervisory  pow- 
er over  the  collection  and  preservation  of  its 
funds.  There,  as  here,  various  officials  are 
required  to  report  to  and  make  settlements 
with  the  county  court.  The  Missouri  stat- 
utes contain  provisions  similar  to  our  own 
in  making  it  the  duty  of  the  county  courts  to 
adjust  the  accounts  of  delinquent  officials 
and  to  ascertain  the  balance  due  the  county. 
The  court,  after  mentioning  these  statutes, 
said: 

"The  various  provisions  of  the  statutes  dem- 
onstrate that  it  is  not  only  within  lie  power, 
but  is  the  duty,  of  the  county  court  to  look 
after  pubUc  funds,  examine  and  investigate  the 
accounts  of  the  different  officials  and  other  per- 
sons, enforce  the  collection  of  money  due  the 
county,  and  order  suits  to  be  brought  on  the 
bonds  of  delinquents.  In  short,  responsibility 
for  the  safety  of  public  moneys,  the  accuracy 
and  honesty  of  the  accounts  and  settlements  of 
officials,  and  the  collection  of  defidcations  is 
imposed  on  county  courts.  The  question  for 
decision  is  whether  the  express  delegation  of 
those  j^owers  and  duties  by  the  Legislature  car- 
ried with  it  the  authority  to  employ  an  expert 
to  look  over  books  and  documents  in  order'  to 
ascertain  whether  officials  and  other  persons 
chargeable  with  public  moneys  bad  rendered  cor- 
rect and  faithful  accounts,  and  had  made  jost 
settlements  with  the  court  In  our  opinion  this 
question  ought  to  be  answered  in  the  affirmative. 
While  it  is  true  the  law  is  strict  in  limiting  the 
authority  of  these  courts,  it  ue^it  has  been  held 
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that  they  have  no  authority  except  what  the 
statutes  confer  in  so  many  words.  The  uni- 
versal doctrine  is  that  certain  incidental  imwers 
germane  to  the  authority  and  duties  expressly 
delegated,  and  indispensable  to  their  perform- 
ance, may  be  exercised.  7  Am.  &  Eng.  Enc.  of 
h&yf  (2d  Ed.)  987,  089,  and  cases  cited  in  the 
notes." 

See,  also,  Donlevy  v.  Sims,  176  HI.  App.  290 ; 
Harris  v.  Glbblns,  114  Cal.  419,  46  Pac.  292. 

We  regard  the  cases  cited  as  squarely  In 
point  and  approve  the  reasoning  quoted  from 
the  opinions,  and  for  that  reason  it  Is  not 
necessary  to  repeat  what  has  been  said  on 
the  subject.  We  are  not  without  authority 
on  the  subject  in  our  own  court  In  the 
case  of  Lee  County,  v.  Abrahams,  31  Ark.  671, 
the  court  held  that.  If  the  circuit  court  neg- 
lected to  require  the'  clerk  of  the  circuit 
court  to  render  an  account  during  his  term 
of  office,  the  county  court  may,  under  its 
general  Jurisdiction,  force  blm  to  settle. 
The  court  said: 

"But  if  the  circuit  court  neglected  to  rule  him 
to  report  during  bis  whole  term  of  office,  we  see 
no  reason  why  the  county  court,  having  original 
jurisdiction  in  matters  relating  to  county  taxes, 
etc.,  might  not  force  him  to  a  settlement"— cit- 
ing MiUer's  Dig.  {  214. 

That  section  of  Miller's  Digest  Is  section 
22,  chapter  41,  of  the  Revised  Statutes,  and  Is 
the  same  as  section  7167  of  Kirby's  Digest 
In  that  case  the  county  court  employed  a  spe- 
cial attorney  to  examine  the  reports  aud  set- 
tlements of  all  the  county  officers  who  were 
required  by  law  to  make  a  settlement  with 
the  county  court  of  all  funds  in  their  hands 
belonging  to  the  county  and  to  report  all  de- 
linquents. The  report  of  the  special  attor- 
ney Is  copied  In  the  opinion  and  shows  that 
be  performed  such  services  as  tire  usually 
performed  by  an  expert  accountant  It  Is 
true  there  is  no  express  adjudication  in  that 
case  of  the  right  of  the  county  court  to  em- 
ploy a  special  attorney  or  expert  accountant 
to  audit  tha  accounts  of  the  county  officers, 
but  the  question  was  not  there  raised.  And 
the  court  by  its  silence  recognized  the  author- 
ity of  the  county  court  to  make  the  employ- 
ment 

In  the  case  of  Oglesby  v.  Ft.  Smith  Dis- 
trict of  Sebastian  County,  179  S.  W.  178, 
1199,  we  held  that  the  county  court  has  the 
poVer  in  proper  cases  to  employ  counsel  oth- 
er than  the  prosecuting  attorney  to  represent 
the  county  in  civil  suits  in  which  the  county 
is  interested.  In  that  case  we  recognized 
that  county  courts  can  only  exercise  such 
powers  and  rights  as  are  clearly  granted  by 
the  language  of  the  Constitution  or  acts  con- 
ferring them,  or  such  as  are  derived  there- 
from by  necessary  Implication.  If  the  county 
court  in  its  discretion  had  the  inherent  power 
to  employ  an  attorney  to  represent  the  in- 
terests of  the  county  in  a  proper  case,  we  do 
not  see  why  it  should  not  also  have  the  pow- 
er to  employ  an  expert  accountant,  when  it 
becomes  necessary  for  the  best  interests  of 
the  county  to  do  so. 


[3]  Finally  it  is  insisted  that  the  court  was 
without  authority  because  under  chapter  22 
of  Kirby's  Digest  the  circuit  court  is  empow- 
ered to  appoint  three  commissioners  of  ac- 
counts for  each  county,  whose  duty  it  shall 
be  to  examine  the  books  of  the  county  officers 
and  report  their  findings  to  the  circuit  court. 
If  we  are  correct  In  holding  that  under  our 
Constitution  and  statutes  the  county  court 
had  the  Inherent  power  to  make  the  contract 
under  consideration,  It  is  obvious  that  that 
power  could  not  be  taken  away  by  granting 
similar  powers  to  another  court.  Chapter 
22  of  Kirby's  Digest  was  first  passed  In  1885, 
which  was  subsequent  to  the  passage  of  the 
acts  above  referred  to  and  discussed.  The 
evident  purpose  of  the  Legislature  in  enact- 
ing chapter  22  of  Kirby's  Digest  was  to  aid  in 
the  enforcement  of  the  criminal  laws  of  the 
state.  Neither  the  circuit  court  nor  the  grand 
Jury  had  any  inherent  power  in  the  matter, 
but  only  had  such  power  as  was  conferred 
upon  them  by  the  statute.  The  circuit  courts 
could  only  act  pursuant  to  the  authority  giv- 
en them  by  the  statute  and  are  limited  in  the 
exercise  of  such  power  by  the  words  of  the 
statute.  It  is  manifest  that  the  Legislature 
by  the  passage  of  chapter  22  of  Kirby's  Di- 
gest did  not  intend  to  take  away  any  of  the 
powers  of  the  county  court  with  regard  to  the 
settlement  and  adjustment  of  the  accounts 
of  the  county  officers,  and  we  are  of  the  opin- 
ion that  chapter  22  did  not  have  that  effect. 

It  is  not  contended  that  the  county  court 
abused  ite  discretion  In  making  the  contracts 
in  question.  It  therefore  follows  from  what 
we  have  said  that  the  circuit  court  erred  in 
refusing  to  allow  the  claim  of  appellants  and 
in  setting  aside  the  order  of  the  county  court 
making  the  contract  with  them. 

For  the  error  the  Judgment  will  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  render  Judgment  In  favor  of  appellants. 


SPENCB  &  DUDLEY  et  al.  v.  CLAY  COUN- 
TY.    (No.  142.) 
(Supreme  Court  of  Arkansas.    Jan.  SI,  191B.) 

1.  CoTTNTiES  ®=»138— Alteration  op  Bound- 
aries—  VALiDrrT  of  Statute  —  Liabiutt 
fob  Fees. 

Where  the  county  judge  appoints  attorneys 
to  defend  an  action  to  test  the  validity  of  an  act 
adding  a  township  to  the  county,  Kirby's  Dig.  g 
7182,  providing  that,  whenever  an  action  is 
brought  against  the  county  assessor,  tax  col- 
lector, or  clerk  for  performing  any  duty  author- 
ized by  the  revenue  act  or  the  laws  of  the  state 
for  the  collection  of  public  revenues,  such  officer 
shall  be  allowed  and  paid  out  of  the  county 
treasury  reasonable  fees  of  counsel  has  no  ap- 
plication, although  in  such  case  the  public  rev- 
enue was  indirectly  affected  by  increasing  the 
amount  of  taxable  property  in  the  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {§  203,  204,  206,  207 ;  Dec.  Dig.  <s=> 
138.] 

2.  District  and  Prosecuting  Attobnets  ®=> 
3 — Assistant   Counsei/— Appointment. 

Although  Kirby's  Dig.  §  6393,  requires  the 
prosecuting  attorney  to  defend  all  suits  brought 
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agaiiiBt  the  state  or  connty  in  his  circuit,  where 
action  is  brought  by  one  county  against  another 
of  the  same  judicial  district,  it  is  within  the 
power  of  the  county  court  to  apj;ioint  counsel  for 
the  county,  since  the  prosecuting  attorney  ob- 
viously cannot  act  for  Doth  counties. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prcrsecuting  Attorneys,  Cent.  Dig.  t|  10-17; 
Dec.  Dig.  «=»3.] 

3.  DiSTBIOT     AND     PBOSBOUTINa     ATTOBNBXB 

€=>a  —  Assistants  —  Payment  —  Acokpx- 
ANCE  OF  Past  Payment — Effect. 

Where  the  county  judge  employed  attorneys 
to  defend  a  suit  against  the  county,  testing  the 
validity  of  an  act  of  the  Legislature  adding  to 
its  territory  another  township,  and  thereafter, 
on  presentation  of  the  claim,  the  county  court 
allowed  a  portion  thereof  "for  services  in"  the 
suit,  which  the  attorneys  accepted,  and  did  not 
appeal,  they  were  concluded  by  the  order  of  al- 
lowance as  to  their  fees  in  that  suit. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  10-17 ; 
Dec  Dig.  «S9S.] 

4.  Couhties  «=3l24— Contbaotb  —  Ratitioa- 
tion— Liability. 

Where  the  county  judge  employed  attorneys 
to  defend  a  suit  testing  the  validity  of  an  act 
adding  a  township  to  the  county,  and  thereafter 
told  them  to  defend  other  suits  arising  from 
the  same  matter,  and,  on  presentation  of  their 
claim  for  fees  in  the  first  suit,  it  was  allowed 
in  part  by  the  county  court,  the  allowance  was 
a  ratification  of  the  whole  contract,  and  the 
county  was  liable  for  the  reasonable  valift  of 
the  services  in  all  the  suits. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  J  186;    Dec.  Dig.  <8=>124.] 

6.  District    and    Pbosecutino    Attoknbtb 
®=»3— Assistants— Compensation. 

The  county  court,  which  ratifies  the  ap- 
pointment of  counsel  to  defend  an  action  against 
the  county,  cannot  agree  to  pay  a  stipnlated  sum 
for  the  legal  services,  but  the  amount  of  com- 
pensation must  be  reasonable,  and  determined 
from  all  facts  and  surrounding  circumstances. 
[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attomegrs,  Cent.  I>ig.  ${  10-17; 
Dec.  Dig.  «3>3.] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Clay  County; 
J.  V.  Gautney,  Judge. 

Claim  by  Spence  &  Dudley  and  O.  B.  Oliver 
against  Clay  County.  The  County  Court  re- 
fused to  allow  the  claim,  and  claimants  ap- 
pealed to  the  circuit  court  From  a  Judgment 
there  against  claimants,  they  apx>eaL  Be- 
versed  and  remanded  with  directions. 

Spence  &  Dudley,  of  Plggott,  and  O.  B. 
Oliver,  of  Coming,  for  ai^llants.  U  Hun- 
ter, of  Plggott,  for  appellee. 

HART,  J.  At  the  October,  1914,  term  of 
the  county  court  of  Clay  county.  Ark.,  ap- 
pellants presented  for  allowance  a  claim  for 
legal  servloes  performed  for  the  county.  The 
claim  was  duly  authenticated,  and  the  amount 
dalmed  to  be  due  was  $1,400.  The  county 
court  refused  to  allow  the  claim,  and  an  ap- 
peal was  taken  to  the  circuit  court.  The 
material  fbcts  adduced  in  evidence  in  the 
record  are  as  follows: 

The  Legislature  of  1895  passed  an  act  de- 
taching Blue  Cane  township  from   Greene 


county  and  attaching  the  same  to  Clay  coun- 
ty. Laws  1895,  p.  244.  In  June,  1909,  the 
Attorney  General  filed  in  tlie  Supreme  Court 
quo  warranto  proceedings  to  test  the  right 
of  the  officers  of  Clay  county  to  exercise  Ju- 
risdiction over  the  territory  which  had  been 
added  to  that  county  by  act  of  the  Legisla- 
ture of  189G.  Ail  of  the  county  officers  were 
made  parties  defendant  to  the  action.  The 
county  Judge  of  Clay  county  employed  Q.  B. 
Oliver  and  Spence  &  Dudley  to  represent  the 
county  in  the  action.  The  attorneys  accepted 
the  employment  and  filed  briefs  and  made  an 
oral  argument  in  the  case.  The  court  held 
that  it  had  no  Jurisdiction,  and  the  applica- 
tion for  the  writ  was  denied.  See  State  of 
Arkansas  v.  Clay  County,  93  Ark.  228,  124 
S.  W.  757.  The  opinion  was  delivered  Jan- 
uary 17,  1910.  Immediately  after  that  case 
was  dismissed  Huddleston  &  Taylor  filed  ac- 
tions in  the  chancery  courts  of  Greene  and 
Clay  counties  to  enjoin  the  officers  of  Clay 
county  from  levying  and  collecting  taxes  in 
the  disputed  territory.  The  case  was  finally 
disposed  of  lu  favor  of  Clay  county  in  No- 
vember, 1914. 

At  the  April,  1911,  term  of  the  county  court 
of  Clay  county,  appellants  presented  their 
claim  against  Clay  county  in  the  sum  of 
$1,000  for  attorney's  fees  In  the  quo  war- 
ranto case.  The  record  shows  that  the  court 
examined  and  allowed  the  claim  in  the  sum 
of  $600.  This  allowance  was  made  after  the 
suits  in  the  chancery  courts  of  Clay  and 
Greene  counties  had  been  commenced.  Ap- 
pellants and  the  county  Judge  who  employed 
them  testified  that  there  was  but  one  em- 
ployment, and  that  this  was  made  by  the 
county  Judge,  and  that  the  same  county  Judge 
was  in  office  when  the  county  court  made  the 
allowance  of  $600  at  the  April  term  in  1911. 
Appellants  testified  that  the  county  Judge  em- 
ployed them  to  represent  Clay  county  In  any 
litigation  that  might  arise  In  regard  to  the 
Jurisdiction  of  the  county  over  Blue  Cane 
township.  One  of  them  testified  that  when 
they  presented  their  claim  in  1911  the  coun- 
ty Judge  asked  them  how  it  would  suit  them 
for  an  allowance  of  only  $600  to  be  made 
then,  as  the  litigation  had  not  ended,  and 
that  they  agi'eed  to  accept  tliat  amount  In 
part  payment  of  their  fee.  They  also  testifi- 
ed that  the  county  Judge  told  them  to  go 
ahead  and  represent  the  county  in  the  litiga- 
tion In  the  chancery  courts.  Appellants  also 
Introduced  evidence  tending  to  show  that  $2,- 
000  was  a  reasonable  fee  for  the  legal  serv- 
ices iierformed  by  them  in  the  whole  matter. 

The  county  Judge  testified  that  he  told 
Oliver  in  the  beginning  that  he  thought  $1,- 
000  would  be  a  reasonable  fee  In  the  whole 
matter,  that  the  county  was  not  able  to  pay 
fees  like  an  Individual,  and  stated  that  Oliver 
said  he  could  not  tell  at  that  time  how  much 
the  services  would  be  worth,  and  that  that 
matter  could  be  settled  after  the  litigation 
was  ended. 
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Tbe  circuit  court  fotind  that  the  present 
claim  of  appellants  is  founded  upon  the 
services  rendered  by  them  In  the  Injunction 
proceeding  against  the  collector  and  assessor 
of  Clay  county,  and  tbe  claim  of  appellants 
having  been  presented  against  the  county, 
and  not  against  the  collector  and  assessor  of 
the  county,  the  county  Judge  had  no  author- 
ity as  such  to  employ  appellants  to  represent 
the  collector  and  assessor,  and  that  ai^tel- 
lants  had  no  valid  claim  against  tbe  county 
for  the  services  performed  by  them  in  tbe 
injunction  suit  The  circuit  court,  there- 
fore,  adjudged  that  appellants  take  nothing 
by  reason  of  their  suit  and  that  Clay  county 
recover  from  them  all  its  costs.  Tbe  case  is 
here  on  appeal. 

[1]  Section  7182  of  Kirby's  Digest  provides 
in  effect  that,  whenever  an  action  may  be 
brought  against  the  county  assessor,  collec- 
tor of  taxes,  or  clerk  of  the  county  court  for 
performing  any  duty  authorized  by  any  of 
the  provisions  of  the  revenue  aet  or  the  laws 
of  the  state  for  the  collection  of  public  rev- 
enues, such  officer  shall  be  allowed  and  paid 
out  of  the  county  treasury  reasonable  fees 
of  counsel  and  other  expenses  for  defending 
such  action.  We  do  not  think  this  section  of 
tbe  statute  has  any  application  or  bearing 
upon  the  present  suit.  This  section  is  direct- 
ed specifically  to  suits  affecting  the  collec- 
tion of  tbe  public  revenue.  It  is  true  the 
public  revenue  was  indirectly  affected  in  the 
present  action,  but  this  was  merely  an  in- 
cident to  the  suit.  The  object  and  purpose 
of  tbe  suit  was  to  tejSt  the  validity  of  the 
act  ot  tbe  LegiSIatore  which  detached  Blue 
Cane  township  from  Greene  county  and  at- 
tached the  same  to  Clay  county.  In  the  re- 
cent case  of  Leathern  4  Co.  v.  Jackson  Coun- 
ty, 182  S.  W.  570,  we  held  that  under  the 
general  {towers  granted  to  the  county  court 
under  oar  Constitution  and  laws  such  court 
became  the  representative  of  the  county,  and 
was  empowered  to  make  contracts  in  behalf 
of  the  county  in  all  cases  where  the  local 
concerns  of  the  county  are  involved.  In  that 
case  we  also  held  that  where  the  county 
court  is  empowered  to  do  an  act  purely  ad- 
ministrative in  Its  character,  such  as  to 
make  a  contract,  it  may  also  ratify  such  act 
when  done  by  the  county  Judge  in  vacation, 
and  thereby  bind  the  county  as  effectually  as 
if  the  contract  was  made  by  the  county 
court  in  the  first  instance. 

[2]  Section  6393  of  Kirby's  Digest  provides 
that  the  prosecuttng  attorney  shall  defend 
all  suits  brought  against  the  state  or  any 
county  in  his  circuit  Notwithstanding  this 
section  of  the  statute,  we  held  in  the  case  of 
Oglesby  v.  Ft  Smith  District  of  Sebastian 
County,  179  S.  W.  178,  1199,  that  the  county 
court,  under  our  Constitution  and  laws  was 
empowered  to  employ  other  counsel  when,  In 
its  Judgment,  the  Interests  of  tbe  county 
were  of  sufficient  importance  to  demand  it, 
or  in  cases  where  the  prosecuting  attorney 
neglects  or  refuses  to  perform  the  duties  im- 


posed upon  bim  by  tbe  statute,  or  where  his 
other  duties  are  of  such  a  character  that  he 
does  not  have  time  to  properly  represent  the 
county.  The  present  case  is  manifestly  one 
where  tbe  prosecuting  attorney  could  not 
represent  the  county,  and  where  the  county 
court  would  be  empowered  to  employ  other 
counsel  to  represent  tbe  county  and  protect  its 
Interests.  Greene  and  Clay  counties  are  in 
tbe  same  Judicial  district  and  have  the  same 
prosecuting  attorney;  obviously  the  prose- 
cuting attorney  could  not  represent  both 
counties,  and  would  not  be  required  to  make 
a  choice  of  which  county  he  would  represent 
Therefore  the  county  court  was  authorized 
to  employ  other  counsel  to  represent  the 
county.  Many  decisions  from  other  states  to 
the  same  effect  are  cited  in  11  Cya  471. 

[3,  4]  In  the  case  before  us  the  undisputed 
evidence  shows  that  the  county  Judge  em- 
ployed appellants  to  represent  Clay  county  in 
the  litigation  relating  to  tbe  Jurisdiction  over 
Blue  Cane  township,  and  appellants  testify 
that  the  county  Judge  employed  them  to  rep- 
resent the  county  in  all  the  litigation  which 
might  arise  and  agreed  to  pay  tbem  a  rea- 
sonable fee  therefor.  Tbe  evidence  also 
shows  that  after  the  quo  warranto  proceed- 
ing had  been  decided  other  suits  were  filed 
which  had  for  their  purpose  to  test  the  valid- 
ity of  the  act  of  the  Legislature  detaching 
Blue  Cane  township  from  Greene  county  and 
attaching  it  to  Clay  county ;  that  the  county 
Judge  told  appellants  to  represent  the  county 
in  these  suits;  that  while  these  suits  were 
pending  they  presented  their  claim  to  the 
county  court  in  tbe  sum  of  $1,000  for  serv- 
ices which  they  had  already  performed  in 
the  quo  warranto  suit ;  that  the  county  Judge 
asked  them  if  they  would  be  satisfied  with 
an  allowance  of  $600  as  a  part  payment  of 
their  services,  with  the  understanding  that 
tbe  balance  should  be  allowed  when  the 
whole  litigation  should  be  ended;  and  that 
they  agreed  to  this,  and  the  county  court 
granted  tbem  an  allowance  of  $600,  stating 
specifically  in  the  ordor  that  it  was  for  legal 
services  in  tbe  quo  warranto  case  styled 
"State  of  Arkansas  t.  Clay  County."  No  ap- 
peal was  taken  from  this  order  of  allowance, 
.and  appellants  are  concluded  by  it  so  far  as 
their  fees  in  the  quo  warranto  case  are  con- 
cerned. Tbe  action  of  the  county  court  in 
making  this  allowance  was  a  ratification  of 
the  contract  made  by  tbe  county  Judge  In 
the  beginning.  Tbe  same  person  was  county 
Judge  at  tbe  time  the  original  contract  was 
made,  and  at  the  time  the  order  of  allowance 
was  made  at  the  April  term,  1911,  of  the 
county  court.  We  think  tbe  order  of  allow- 
ance bad  the  effect  to  ratify  tbe  contract 
made  by  the  county  Judge  as  an  entirety. 
The  contract  made  by  the  county  Judge  with 
appellants  was  to  represent  the  county  in  all 
the  litigation  looking  to  testing  the  validity 
of  the  act  of  tbe  Legislature  detacblng  Blue 
Cane  township  from  Greene  county  and  at- 
tadiing  it  to  Clay  county.^-Appellants,  after 
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the  quo  warranto  case  had  been  decided  and 
other  suits  brought  In  the  chancery  courts, 
continued  to  represent  Clay  county  until 
these  cases  terminated  favorably  to  the  coun- 
ty in  1914.  They  are  entitled  to  a  reason- 
able compensation  for  their  services. 

[8]  As  we  have  already  seen,  the  county 
court  was  the  representative  of  the  county 
and  was  acting  In  a  fiduciary  capacity.  It 
was  the  duty  of  the  court  to  employ  counsel 
to  represent  the  Interests  of  the  county  and 
to  pay  them  a  reasonable  compensation  for 
their  services.  He  could  not,  like  a  private 
litlf^ant,  agree  to  pay  them  any  amount  he 
might  see  fit ;  and  In  determining  what  is  a 
reasonable  compensation  all  facts  and  sur- 
rounding circumstances  should  be  considered. 

Prom  the  views  we  have  expressed,  it  fol- 
lows that  the  judgment  must  be  reversed, 
and  the  cause  will  be  remanded,  with  direc- 
tions to  enter  Judgment  in  accordance  with 
this  (pinion. 

KIRBT,  J.,  dissents. 


BLACKWOOD  TIEE  &  VULCANIZING  CO. 

V.  AUTO  STOHAGE  CO. 
(Supreme  Court  of  Tennessee.     Feb.  1,  1916.) 

Accession  ®=»1 — Doctkine— Effect  or. 

Where  the  parchoser  of  an  automobile,  title 
to  which  was  retained  by  the  seller,  fitted  the 
machine  with  tire  casings,  and  the  seller  on 
nonpayment  retook  the  machine,  title  to  the 
tire  casings  passed  to  the  seller,  the  seller  of  the 
casings  not  having  retained  title,  for  such  la  the 
rule  of  "accession,"  which  denotes  the  right  of 
the  owner  of  corporeal  property,  real  or  person- 
al, to  any  increase  thereof  from  any  cause,  ei- 
ther actual  or  artificiaL 

[Ed.  Note.— For  other  cases,  see  Accession, 
Cent.  Dig.  g§  1-10 ;   Dec.  Dig.  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accession.] 

Error  to  Circuit  Court,  Davidson  County; 
T.  J.  McMorrough,  Special  Judge. 

Action  by  the  Blackwood  Tire  &  Vulcaniz- 
ing Company  against  the  Auto  Storage  Com- 
pany. A  Judgment  of  dismissal  was  afflrmed 
on  appeal  to  the  Court  of  Civil  Appeals,  and 
plaintiff  brings  error.    Affirmed. 

Levlne  &  Levlne,  of  Nashville,  for  plaintiff 
in  error.  M.  S.  Ross,  of  NashvUle,  for  de- 
fendant In  error. 

NEIL,  O.  J.  The  defendant  sold  an  auto- 
mobile to  one  Cooper,  retaining  title.  There- 
after Cooper  bought  from  the  plaintiff,  and 
had  fitted  to  the  machine  certain  tire  casings ; 
plaintiffs  not  retaining  title.  After  this,  the 
machine  not  having  been  paid  for,  the  defend- 
ant retook  possession,  and  sold  it  In  the  usual 
way;  the  tires  furnished  by  plaintiffs  still 
remaining  on  the  machine.  Cooper  made  no 
claim  to  the  tire  casings  when  defendant  re- 
took the  machine,  and  made  no  objection  to 
the  sale.  After  the  sale,  however,  at  the  in- 
stance of  plaintiff.  Cooper  sold,  or  purported 


to  sell,  these  tire  casings  to  the  plaintiff; 
their  value  at  that  time  to  be  credited  against 
the  charge  which  plaintiff  had  made  against 
Cooper  when  these  tire  casings  were  furnish- 
ed. On  this  alleged  title  plaintiff  brought 
its  suit  against  defendant  and  replevied  the 
tire  casings.  The  trial  court  dismissed  tbe 
suit,  and  subsequently  on  appeal  the  Court  of 
Civil  Appeals  afflrmed  this  Judgment.  We 
think  both  courts  were  correct. 

The  controversy  arises  under  the  law  of  ac- 
cession. As  said  in  Ruling  Case  Law,  vol.  1, 
p.  117: 

"The  word  'accession'  is  used  broadly  iu  the 
language  of  tbe  law  to  signify  the  right  which 
an  owner  of  corporeal  property,  real  or  person- 
al, has  to  any  increase  thereof  from  any  cause, 
either  natural  or  artificial.  In  this  sense  it  is 
broad  enough  to  include  additions  to  the  value 
of  land  by  buildings,  fences,  etc.,  erected  on  It, 
a  gradual  deposit  of  soil  by  the  action  of  water, 
value  added  to  chattels  by  labor  performed,  tbe 
increase  of  animals,  or  any  other  mode  by  which 
additions  to  property  are  made.  As  a  term  of 
legal  classification,  however,  accession  is  gener- 
ally employed  to  signi^  the  acquisition  of  title 
to  personal  property  by  its  incorporation  into  or 
union  with  other  property.    •    •    • 

"The  general  rule  of  the  common  law  in  re- 
gard to  title  by  accession  is  that,  whatever  al- 
teration of  form  has  taken  place  in  personal 
property,  tbe  owner  is  entitled  to  such  proper- 
ty m  its  state  of  improvement,  unless  the  identi- 
ty of  the  original  materials  has  been  destroyed, 
or  unless  the  thing  has  been  annexed  to.  and 
made  part  of,  some  other  thing  which  is  tbe 
principal,  or  its  nature  has  been  changed  from 
personal  to  real  property,  but  if  the  thing  itself, 
by  such  acquisition,  was  dianged  into  a  ditFerent 
species,  it  belongs  to  the  new  operator,  who  has 
only  to  make  satisfaction  to  the  former  propri- 
etor for  the  materials  which  he  has  so  convert- 
ed." 

The  proposition  contained  in  the  last  daose 
of  the  authority  quoted  seems  not,  however, 
to  apply  in  favor  of  a  willful  trespasser. 

As  between  mortgagor  and  mortgagee,  the 
rule  is  that  repairs  made  by  the  former,  or  at 
his  Instance,  become  a  part  of  the  property, 
and  go  with  it,  and  Inure  to  the  benefit  of  the 
mortgagee.  In  Southwortb  v.  Isham,  5  N.  X, 
Super.  Ct  (3  Sandf.)  448,  it  appeared  that  a 
mortgagor  of  a  vessel  removed  the  old  sails, 
which  were  worn  out,  and  put  on  new  ones, 
and  then  the  vessel  passed  into  the  possession 
of  the  mortgagee.  It  was  held  that  the  new 
sails  passed,  as  in  case  of  repairs,  and  that 
the  mortgagor  could  not  maintain  trover  for 
tbe  sails.  In  that  case  the  court  quoted  with 
approval  the  following  passage  from  the  opin- 
ion In  the  case  of  Holly  v.  Brown,  14  Conn. 
266: 

"If  during  the  term  of  a  mortgage  upon  a 
printing  establishment,  the  types  and  other  ma- 
terials belonging  to  it  are  removed,  and  new 
ones  supplied  in  their  place,  if  the  new  types 
and  materials  were  procured  for  the  purpose  of 
replenishing  tbe  establishment  mortgaged,  and 
of  supplying  the  place  of  articles  belonging  to 
it,  which  had  been  lost  or  destroyed  by  use,  and 
were  attached  to  and  incorporated  with  it,  they 
would  become  a  ^art  of  the  establishment,  and 
by  right  of  accession  belong  to  the  owners  of  It 
They  would  form  an  incident  to,  and  follow  the 
title  of,  the  printing  establishment,  to  which 


ds»For  other  cases  see  same  toplo  and  KEY-NUMBER  In  all  Kejr-Numbered  Dlsests  and  Indexes 


Digitized  by  VjOOQIC 


Teua) 


FEBBT  V.  TOCN® 


BT7 


tbey  trare  attached,  wUch  would  b«  tbe  princi- 
pal thisz.  As  it  tbe  borrower  of  a  watch  sbould 
replace  Its  crystal,  or  of  a  musical  Instrument 
one  of  its  strings,  keys,  or  pipes,  which  bad 
been  lost,  destroyed,  or  become  useless  in  his 
■errioe,  iik  which  case  they  would  belong  to  the 
lender.'' 

In  ex  parte  Ames,  Fed.  Cas.  No.  S23  (1 
Low.  561),  It  was  held  that,  where  a  mort- 
gage was  made  in  Massacbusetts  on  an  un- 
finished locomotlTe,  the  mortgagee  could  hold, 
by  accession,  the  additions  afterwards  made 
by  the  mortgagor  before  hia  bankruptcy.  In 
Harding  v.  Coburn,  53  Mass.  (12  Mete.)  333, 
46  Am.  Dec.  680,  It  was  held  that  where  un- 
finished articles  of  manufacture  are  mortgag- 
ed, and  the  mortgagor  afterwards  adds  lal>or 
and  material  to  them,  the  mortgagee  will 
hold  them  as  against  a  creditor  of  the  mort- 
gagor, U  they  remain  substantially  the  same 
as  when  mortgaged. 

In  Comlns  v.  Newton,  82  Mass.  (10  Allen) 
518,  it  was  held  that  a  rifle  having  a  skeleton 
stock  at  the  time  a  mortgage  was  made  on 
it  was  not  so  substantially  changed  by  hav- 
ing a  new  wooden  stock,  and  a  new  and 
difTerent  kind  of  lock  substituted  for  the 
original  by  way  of  repair,  as  to  terminate 
the  lien  of  tbe  mortgage. 

Hie  case  of  CJlark  v.  Wells,  45  Vt.  4,  12 
Am.  Rep.  187,  while  apparently  out  of  har- 
mony with  the  underlying  principle  of  the 
foregoing  cases.  Is,  upon  attentive  examina- 
tion, found  not  to  be  so.  In  that  case  it  was 
held  that  where  one,  at  the  instance  of  a 
bailee,  pot  new  wheels  and  axles  on  a  stage 
wagon,  taking  the  bailee's  note  for  tbe  re- 
pairs, nnder  an  agreement  that  until  pay- 
ment the  repairs  furnished  should  remain  the 
property  of  the  repairer,  and,  before  pay- 
ment, tbe  owner  of  the  wagon  retook  It  Into 
bis  possession  and  sold  It  to  a  third  person, 
the  repairer  might  maintain  trover  against 
tbe  purchaser  for  tbe  wheels  and  axles. 
While  It  was  said  In  tbe  opinion  that,  unlike 
bolts  and  tbUls,  tbe  r^airs  furnished  did 
not  become  accessions  to  tbe  principal  cbat- 
tel,  yet  the  court  further  placed  its  decision 
on  the  gronnd  that  the  repairer  bad  re- 
tained title  to  the  said  wheels  and  axles. 
Tbe  statement  of  facts  In  the  present  case 
ithows  tiiat  the  title  to  the  tire  casings  was 
not  retained  by  the  Blackwood  Tire  &  Vul- 
canizing Company.  Tbe  case  just  referred 
to  therefore  does  not  impugn  tbe  general 
principle  that  repairs  made  by  a  mortgagor, 
or  at  his  instance,  will  innte  to  the  ben- 
efit of  the  mortgagee.  We  are  not  to  be  un- 
derstood as  approving .  Clark  v.  Wells,  nor 
do  we  criticise  it  The  point  as  to  the  re- 
tention of  title  to  repairs  placed  on  an  arti- 
cle of  personal  property  does  not  arise  in 
tbe  case  before  us,  and  therefore  we  do  not 
pass  on  It 

In  tbe  case  before  the  oonrt  It  is  to  be 
noted  that  tbe  plaintiff  in  error  sold  the  tire 
casings  outright,  to  Cooper,  and  he  permitted 
these  casings  to  go  with  the  machine  into  the 


hands  of  tbe  defendant  in  error  without  ob- 
jection, and  in  like  manner  permitted  the 
sale  of  the  machine  wHh  the  tire  casings 
attached,  and  never  attempted  to  retake 
these  casings  until  later,  and  then  In  fur- 
therance of  the  effort  of  the  plaintiff  In  error 
to  regain  them,  and  that  for  this  purpose  he 
endeavored  to  make  sale  of  them  at  that 
time  to  the  plaintiff  in  error.  We  think  It 
must  be  laid  down  as  a  genera!  principle 
that  the  mortgagor,  in  making  repairs  on 
property  which  he  has  mortgaged,  must  be 
held,  In  the  absence  of  some  distinct  evi- 
dence to  the  contrary,  to  have  intended  such 
repairs  as  a  fixed  'Improvement  to  such  prop- 
erty, since  the  amelioration  inures  not  only 
to  the  benefit  of  the  mortgagee,  but  to  bis 
own  benefit  as  well,  in  the  enhancement  of 
the  value  of  his  property,  to  tbe  end  that  it 
may  go  further  toward  relievlug  him  of  the 
mortgage  debt  in  case  sale  should  be  made. 

In  the  case  before  us,  not  only  was  Cooper 
subject  to  the  presumption  indicated,  but 
his  acts  in  permitting  the  machine  to  go  back 
into  the  bands  of  defendant  in  error,  with- 
out objection  on  the  subject  of  the  tire  cas- 
ings, and  to  be  sold  In  like  manner,  indicate 
as  a  fact  that  it  was  his  purpose  to  make  a 
fixed  addition  to  the  property.  The  plaintiff 
in  error,  acquiring  his  title  from  Cooper, 
must  stand  in  bis  shoes. 

In  what  has  been  said  we  have  assumed 
that  a  sale  of  personal  property  with  title 
retained  to  secure  the  purchase  price  would, 
In  respect  of  the  matter  In  band,  be  gov- 
erned by  the  same  principles  that  would 
control  a  mortgage,  and  we  so  hold.  At 
least  in  such  sales  the  title  retained  Is  but 
a  form  of  lien.  Planters'  Bank  v.  Vandyck, 
4  Heisk.  617 ;  Manufacturing  Co.  v.  Buchan- 
an, 118  Tenn.  238,  250,  99  8.  W.  984,  8  L. 
R.  A.  (N.  S.)  690,  12  Ann.  Cas.  707 ;  Ice  & 
Coal  Co.  V.  Alley,  127  Tenn.  178,  178,  164  S. 
W.  586;  Automobile  Co.  v.  Bicknell,  129 
Tenn.  408, 167  S.  W.  108. 

On  tbe  grounds  stated,  we  are  of  tbe  opin- 
ion that  the  Judgment  of  the  Court  of  Civil 
Appeals,  sustaining  that  of  the  trial  court 
dismissing  the  action  of  the  plaintiff  in  er- 
ror, must  be  affirmed. 


PERRY  et  aL  v.  YOUNG  et  al. 
(Supreme  Court  of  Tennessee.    Feb.  1,  1016.) 

1.  JUOQUXNT    «=»17— PEBBONAI.   JtTSQUSNTS— 

Chabacteb  of  Notice. 

No  personal  judgment  can  be  rendered 
against  a  nonreeident  Bsrved  with  notice  only 
by  p«d>lica<ion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  St  26-83,  167,  422;  Dec.  Dig.  «=» 
17.] 

2.  EQurrr  e=>3St  —  JtJBiSDicriON  —  Actions 
"(jUASi  IN  Rem." 

The  insured  in  a  life  policy  who  had  as- 
signed it  to  his  mother,  who  thereafter  died, 
sued  to  reform  the  policy  to  conform  with  the 
assignment  agreement  between  hlmBelf  and  his 
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mother,  that  'on  his  mother's  death  the  policy 
should  revert  to  him.  The  insurance  company 
appeared  by  the  insurance  commissioner.  Other 
resident  defendants  were  personally  served. 
Nonresident  distributees  of  the  assignee  were 
served  by  puUication  in  a  collateral  attach- 
ment proceeding  aKalnst  their  distributive  shares 
in  the  policy.  Defendant  insurance  company 
demurred  to  the  jnrisdiction.  alleging  that  the 
court  had  no  jurisdiction  of  the  nonrerident  dis- 
tributees. Held  thati  since  the  suit  was  to  set- 
tle the  interests  of  only  those  made  parties, 
it  was  <^uasi  in  rem,  so  that  the  court,  having 
Jurisdiction  of  the  res,  or  the  policy,  had  juris- 
diction of  the  whole  cause  and  could  by  its 
Judgment  bind  the  nonresident  distributees. 
_rEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  96;    Dec  Dig.  <g=32.] 

£^cber  and  Buchanan,  JJ.,  dissenting. 

Certiorari  to  Conrt  of  Civil  Appeals. 

Action  by  Thomas  A.  Perry  and  others 
against  Frank  Young  and  others.  Certiorari 
to  review  a  Judgment  of  the  Court  of  Civil 
Appeals  overruling  an  order  of  the  chancery 
court  sustaining  a  demurrer  to  the  bill.  Af- 
firmed and  remanded. 

Jeff  McCam  and  Pendleton  &  De  Witt,  all 
of  Nashville,  for  plaintiffs.  W.  L.  Granbery 
and  H.  B.  Palmer,  Jr.,  both  of  Nashville,  for 
defendants. 

NEUL,  C  J.  The  bill  in  this  case  was  filed 
in  the  chancery  court  at  Nashville  on  the 
25th  of  September,  1913,  by  Thomas  A.  Per- 
ry, and  his  sister  Minnie  L.  Perry,  and  bis 
sister  Betsle  Boetlck  and  her  husband,  W. 
K.  Bostlck,  against  Frank  Toung  and  his 
wife,  Mattie  Young,  and  the  Mutual  Benefit 
lite  Insurance  Company  of  New  Jersey. 

The  bill  alleged,  in  substance,  that  com- 
plainant Thomas  A.  Ferry,  some  time  before 
the  occurrence  complained  of,  had  caused  to 
be  issued  to  him  a  policy  of  life  Insurance 
In  the  sum  of  $2,000  on  his  life,  payable  to 
himself;  that  he  had  assigned  this  policy 
to  his  mother;  that  the  purpose  and  under- 
standing between  him  and  his  mother  was 
that  this  assignment  should  be  so  w<mled  as 
that  the  policy  should  belong  to  him  in  case 
She  died  before  his  death ;  that  by  oversight 
this  latter  provision  was  left  out;  that  he 
had  sought  recently  to  borrow  money  from 
the  insurance  comimny  on  this  policy,  but  It 
declined  to  lend  unless  all  of  the  distributees 
of  bis  mother  should  consent  to  it;  that  he 
endeavored  to  get  the  defendants  Frank 
Young  and  wife  to  agree,  as  required  by  the 
Insurance  company,  but  they  declined  to  do 
80.  The  bill  alleges,  in  effect,  that  the  com- 
plainants and  the  defendants  represent  all 
of  the  distributees  of  the  deceased  mother. 
The  purpose  of  the  bill  Is  to  have  the  pol- 
icy reformed  so  as  to  conform  to  the  orig- 
inal agreement  for  the  assignment  made  be- 
tween the  complainant  Thomas  and  bis 
mother.  The  bill  charged  that  the  present 
Interest  of  Mrs.  Young,  the  granddaughter 
of  complainant's  deceased  mother,  would  on- 
ly be  $100,  and  asked  and  obtained  an  at- 
tachment,  and  caused  the  same  to  be  levied 


on  libat  Interest.  A  publication  xna  orSenA 
and  made  for  the  said  Frank  Toung  and 
wife  which  indicated  the  matter  In  contro- 
versy, that  is,  the  policy  of  insurance^  giv- 
ing Its  number  and  the  name  of  the  company 
that  issued  It,  so  that  the  notice  showed  the 
matter  about  which  the  litigation  was  pro- 
jected. The  insurance  company  accepted 
service  of  the  blU  through  Its  accredited 
agent,  the  insurance  commissioner.  This 
company  then  filed  a  demurrer  making  the 
point  that  the  court  bad  not  acquired  Juris- 
diction of  Young  and  wife,  and  therefore 
Its  decree  would  not  protect  the  insurance 
company;  the  point  being  this:  That  those 
parties  could  not  be  made  defendants  by 
publication,  but  that  personal  service  would 
be  required  to  bind  their  Interest  The  bill 
shows  that  they  are  residents  of  Texas,  and, 
of  course,  personal  service  Is  impossible. 
They  have  not  entered  their  appearance,  but 
as  to  them  the  bill  stands  on  the  order  of 
publication  and  the  publication  thereof. 

The  chancellor  sustained  the  demurrer  fil- 
ed by  the  insurance  company.  On  appeal  to 
the  Court  of  Civil  Appeals  that  court  over- 
ruled the  chancellor.  The  case  was  then 
brought  to  this  court  on  the  writ  of  certio- 
rari, and  the  ground  of  demurrer  before  men- 
tioned urged  in  the  chancery  court  and  in 
the  Court  of  Civil  Appeals  is  urged  again 
here. 

[1,  2]  We  think  the  Court  of  CUvil  Appeals 
reached  the  right  conclusion.  No  personal 
judgment  Is  sought  against  Young  and  wife, 
and  none  could  be  rendered  against  them  on 
publication.  The  court,  however,  has  before 
It  the  Insurance  company  that  Issued  the  pol- 
icy, the  complainants  Thomas  and  bis  two 
sisters,  who  represent  three  of  the  four  dis- 
tributees of  the  deceased  assignee,  and  Mrs. 
Young,  the  fourth  distributee.  The  court 
also  has  within  Its  control  the  policy  of  In- 
surance which  is  the  legal  evidence  of  the 
claim  against  the  insurance  company,  and 
the  assignment  on  the  back  of  It,  and  has 
the  res  itself,  the  claim  against  ttte  Insur- 
ance company  through  having  the  latter  com- 
pany before  it  Xbe  policy  is  not  actually 
exhibited  xvlth  the  bill,  but  It  appears  from 
the  allegations  of  the  latter  that  the  proper- 
ty is  In  the  possession  of  the  complainant 
Thomas  A.  Perry,  and  he  has  submitted  him- 
self to  the  Jurisdiction  of  the  court,  and  It 
Is  within  its  power  at  any  moment  to  order 
the  actual  filing  of  the  policy  In  the  cause. 

The  court  thus  having  control  of  the  res, 
can  settle  the  status  and  rights  of  the  par- 
ties with  respect  to  the  Insurance  policy,  al- 
though one  of  the  persons  interested  there- 
in, under  the  assignment  as  it  now  stands,  la 
a  nonresident,  and  made  a  defendant  only  by 
publication.  Our  statute  (Shan.  Code,  8  6115) 
provides  that  suit  may  be  Instituted  when- 
ever any  material  defendant  is  found,  unless 
otherwise  provided  by  law.  The  Insuranob 
company  in  the  present  case  was  a  motEalal 
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defendant  fotuid  in  Davldsoii  Cotinty.  Se<>- 
tlon  6121,  Bubsec.  4,  as  to  bills  against  non- 
residents, provides  that  they  may  be  filed 
In  the  district  or  county  In  which  the  cause 
of  action  arose  or  the  act  on  which  the  suit 
is  predicated  was  to  be  performed,  or  In 
which  the  subject  of  the  suit  or  any  material 
part  thereof  is.  Subsection  fi  provides  that, 
whenever  attachment  of  property  is  allowed 
in  lieu  of  personal  service  of  process,  the  bill 
may  be  filed  in  the  county  or  district  in 
which  the  property,  or  any  material  part 
thereof  sought  to  be  attached  Is  found  at  the 
commencement  of  the  suit.  Section  0102  de- 
clares that  personal  service  of  process  on  a 
defendant  in  a  court  of  Chancery  is  dispens- 
ed with  When  such  defendant  is  a  nMires- 
Ment  of  the  state,  ^e  following  sections  di- 
rect how  the  tact  of  nonresidence  Is  to  be 
made  known,  and  the  order  of  publication 
made,  and  how  long  the  order  shall  be  pub- 
lished, what  It  shall  contain,  etc.  No  anes- 
Uon  is  made  on  these  technical  matters. 

The  present  case  belongs  to  the  dass  of 
quasi  proceedings  In  rem.  Such  proceedings 
are  sufficiently  described  in  23  Cyc.  1410,  by 
the  author  of  Black  on  Judgm'ents,  in  the 
following  langoage: 

"Judgments  dealing  with  the  status,  owner- 
ship, or  liability  of  particalar  property,  but 
which  are  intended  to  operate  on  these  ques- 
tions only  as  between  the  particular  parties  to 
the  i>roceedin^,  and  not  to  ascertain  or  cut  off 
the  rights  or  mterests  of  all  possible  claimants, 
are  so  far  in  rem  that  jarisalction  may  be  ac- 

2 aired  by  the  seizure  or  control  of  the  conrt  over 
lie  res,  together  with  reasonable  conatructive 
notice  to  parties  defendant,  but,  unlike  Judg- 
ments strictly  in  rem,  they  are  bln^ng  only 
upon  the  parties  joined  in  the  action,  and  thus 
notified,  and  have  no  effect  upon  tiie  rights  or 
liabilitieB  of  strangers." 

One  case  in  oar  Reports  bearing  a  pretty 
close  analogy  to  the  present  one  is  that  of 
Wilcox  V.  Morris<»i,  9  Lea  (77  Tenn.)  700. 
In  that  case  it  appeared  that  Wilcox  had  ex- 
ecated  a  trust  deed  In  the  state  of  Virginia 
conveying  real  and  personal  property  in  that 
state,  and  also  Indnding  therein  a  Judgment 
which  he  had  In  Hawkins  county,  Tenn.,  on 
one  Netberland.  After  litigation  had  pro- 
gressed for  considerable  time  in  Virginia, 
Wilcox  came  to  Tennessee  and  filed  his  bill 
against  Netberland,  a  resident  of  Tennessee, 
who  was  the  debtor  in  the  Judgment,  and 
also  certain  of  his  creditors  who  resided  in 
Vli^lnia,  and  the  trustee  nnder  the  Virginia 
mortgage  who  likewise  resided  there.  The 
bill  charged  that  the  debts  had  been  prao 
tlcally  settled  in  Virginia,  and.  that  the  Ten- 
nessee Judgment  belonged  to  the  complainant 
Wlloox.  The  trustee  and  one  of  the  credi- 
tors, residents  of  Virginia,  demurred  because 
the  trustee  and  effects  were  in  Virginia,  and 
the  cause  was  being  administered  in  that 
state.  Tbe  demurrer  was  overruled.  Here 
the  court  had  control  of  the  res,  the  Judg- 
ment by  having  before  It  the  plaintiflr  in  the 
Judgment,  and  also  the  defendant,  and  pro- 
ceeded to  settle  the  rights  of  the  parties 


theieunder.  It  seems  from  the  report  of' the 
case  that  the  parties  subsequently  answered 
the  bill,  and  so  submitted  themselves  to  the 
Jurisdiction,  but  the  overruling  of  the  de- 
murrer Indicated  the  view  the  court  had  as 
to  Its  right  to  settle  the  status  of  the  par- 
ties with  respect  to  the  Judgment',  even 
against  nonresidents. 

The  case  of  Amparo  Mining  Co.  v.  Fidelity 
Trust  Co.,  74  N.  J.  Eq.  197,  71  Atl.  606,  Is 
nearer  in  point.  There  It  appears  that  a  bill 
was  filed  in  the  Chancery  Court  of  New 
Jersey  by  the  complainant  corporation 
against  the  defendant  corporation,  the  latter 
a  resident  of  Pennsylvania,  for  the  purpose 
of  having  declared  the  ownership  of  the 
complainant  as  against  the  defendant  of  cer- 
tain treasury  stock  In  the  complainant  com- 
pany. It  appears  from  the  report  of  the  case 
that  some  of  the  certificates  were  in  Penn- 
sylvania, but  the  complainant  company, 
which  had  issued  the  shares,  resided  In  New 
Jersey.  The  court  held  that,  the  res  being 
thus  situated  In  New  Jersey,  it  had  control 
thereof,  and  could  settle  the  rights  of  the 
respective  parties  in  respect  thereto,  al- 
though the  defendant  was  a  nonresident,  and 
had  notice  only  by  publication  and  other  sub- 
stitutionary process  directed  by  the  court 
It  was  held  that  the  court,  hating  control  of 
the  complainant  whose  treasury  stock  was  in 
controversy,  had  control  of  the  stock  or  res, 
since  it  could  order  the  same  into  actual 
custody  at  any  time.    The  court  said: 

"In  the  case  at  bar  no  receivership  is  prayed 
tor,  and  no  party  having  the  custody  of  the  res 
is  brought  in  as  a  defendant  in  order  to  sub- 
ject the  res  to  the  control  of  the  court.  The 
situation  seems  to  be  analogous  to  one  where  a 
complainant  in  New  Jersey,  holding  the  pos- 
session of  chattels,  files  a  bill  in  this  court  to 
obtain  equitable  relief  against  a  defendant  not 
resident  in  New  Jersey  in  respect  to  such  chat- 
tels. •  •  •  The  authorities  which  control 
this  court  indicate,  I  think,  the  following  as  the 
essential  elements  of  an  action  quasi  In  rem: 
(1)  A  res  located  within  the  territorial  limits 
of  the  state  in  such  a  way  that  the  state  can. 
If  it  see  fit  to  do  so,  exercise  absolute  power  to 
control  and  dispose  of  it.  (2)  A  course  of  ju- 
dicial procedure,  the  object  and  result  of  which 
are  to  subject  the  res  to  the  power  of  the  state, 
directly  by  the  judgment  or  decree  which  is 
entered  as  distinguished  from  a  coarse  of  pro- 
cedure which  only  affects  or  disposes  of  the  res 
by  compelling  a  party  to  the  action  to  control 
or  dispose  of  the  res  in  accordance  with  the 
mandate  of  the  judgment  or  decree.  (3)  A 
course  of  judicial  procedure  on  its  face  directed 
specifically  toward  the  res  so  as  to  disclose  this 
res  to  the  defendant  when  reasonably  notified 
of  the  action." 

Further  the  court  said: 

"The  origin  of  the  jurisdiction  of  our  courts 
in  actions  quasi  in  rem  is  to  be  found  in  the 
power  of  the  sovereign  state  to  exercise  control 
over  all  objects  to  which  that  power  can  be  di- 
rectly applied.  The  state  must  control  all  prop- 
erty within  its  territorial  limits.  Parties  in- 
terested in  that  property  and  residing  within  the 
state,  or  voluntarily  coming  into  the  state  in  or- 
der to  have  their  riehts  in  respect  of  the  proper^ 
t^  in  question  enforced  or  protected,  have  a 
right  to  be  heard  in  the  courts  df  the  state,  and 
the  utmost  that  can  be  demanded  on  the  part 
of  nonresident  defendants  is  that  they- shall  be 
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fnirlT  notified  of  the  aetton  so  as  to  have  an 
ample  opportunity  to  appear  and  be  heard  there- 
in. When  these  conditions  exist,  the  rights  of 
all  parties  Interested  in  the  res  are  determined 
by  due  process  of  law.  •  ♦  *  Of  course,  it 
must  be  conceded  that  in  any  action  to  recover 
stock,  it  the  relief  prayed  for  includes  the  sur- 
render of  a  certificate,  or  the  execution  of  an  as- 
signment or  power  of  attorney,  such  relief  can 
only  be  obtained  by  compelling  the  defendant 
to  act,  and,  if  such  relief  is  the  whole  relief 
prayed  for,  the  action,  as  we  have  seen,  may 
be  strictly  in  personam.  In  the  present  case, 
while  the  bill  prays  that  the  defendant  may  be 
decreed  to  assign  and  transfer  the  shares  of 
stock  in  dispute,  the  main  relief  prayed  for  it 
the  establishment  of  the  complainant's  equita- 
ble title.  The  jurisdiction  of  the  court  is  sus- 
tained by  the  existence  of  a  trust — a  trust  in  re- 
spect of  a  res  situate  within  the  jnrisdiction  of 
the  court  and  in  the  custody  of  a  party  to  the 
suit  If  the  complainant  shall  obtain  a  decree 
in  this  case  establishing  its  right  in  respect  of 
the  res,  and  then  shall  desire  to  secure  the  sur- 
render of  the  outstanding  certificates  represent- 
ing the  res,  it  may  be  obliged  to  bring  a  suit  in 
the  state  of  Pennsylvania  in  order  to  secure  such 
surrender.  •  •  •  The  last  matter  to  be  con- 
sidered is  whether  it  is  necessary,  where  the  res 
is  personal  property,  to  have  tiie  res  actually 
placed  within  the  custody  of  the  court  through 
the  instrumentality  of  a  receiver,  in  order  to 
give  to  the  action  the  quality  of  an  action  quasi 
in  rem,  I  can  find  no  warrant  in  reason,  and 
none  in  the  authorities,  disregarding  a  few  dicta, 
which  makes  tha  actual  seizure  of  the  res  by 
an  officer  of  the  court  essential  to  the  status  of 
the  action  as  one  quasi  in  rem.  The  fundamen- 
tal essential,  of  course,  must  be  that  the  person- 
al property,  which  is  the  res.  is  so  situated  with- 
in the  state  that  it  may  be  seized;  in  other 
words,  the  res  must  be  within  the  control  of  the 
state.  •  *  •  It  is  not  the  actual  seizure  of 
the  res  which  la  the  essential  element  of  an  ac- 
tion quasi  in  rem,  but  the  power  to  seize  the 
res  and  to  seize  it  in  the  action.  If  the  res  is 
within  the  jurisdiction  of  the  court,  it  may  be 
entirely  unnecessary  to  take  possession  of  It 
through  a  receiver  in  order  to  secure  its  pres- 
ence when  the  decree  of  the  court  is  to  be  en- 
forced. *  ♦  •  So  long  as  the  res  is  situate 
within  the  jurisdiction  of  the  court,  and  the 
custodian  of  the  res  is  made  a  part^  to  the  suit, 
the  requirements  of  an  action  quasi  in  rem  un- 
der consideration  seems  to  me  to  be  complied 
with.  ♦  •  •  I  think  It  foUovrs  from  the  prin- 
ciples enunciated  in  a  number  of  recent  federal 
cases,  and  in  the  NSw  Jersey  cases  above  cit- 
ed, that  an  action  like  the  present  one,  brought 
by  the  complainant  to  establish  a  trust  in 
snares  of  stock  in  a  New  Jersey  corporation,  is 
an  action  quasi  in  rem,  provided  the  corpora- 
tion the  stock  of  which  is  in  litigation  is  made 
a  party  to  the  suit,  and  is  lawfully  subjected  to 
the  jurisdiction  of  the  court  in  which  the  suit  is 
brought  by  service  of  process  within  the  state  or 
by  voluntary  appearance" — citii^  Arndt  v. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct  557,  33  U 
Ed.  818 :  Jellenik  v.  Huron  Copper  Mining  Co., 
177  V.  S.  1,  20  Sup.  Ct.  559.  U  L.  Ed.  647; 
Roller  V.  Holly.  176  U.  S.  398,  20  Sup.  Ct. 
410,  44  L.  Ed.  520-  Citizens'  Savings  &  Trust 
Co.  V.  la  Central  R.  R.  Co.,  205  U.  S.  46,  27 
Sup.  Ct.  425,  51  L.  Ed.  703. 

"All  parties,  whether  resident  in  New  Jersey 
or  residing  in  other  states,  may  be  lawfully 
brought  into  the  suit  by  serving  {process  upon 
the  New  Jersey  residents,  and  giving  the  rea- 
sonable notice  provided  by  law  to  the  defendants 
residing  in  other  states.  I  discover  no  basis  for 
the  proposition  that  the  whole  fabric  of  the  ac- 
tion quasi  in  rem  falls  to  the  ground  unless  the 
court  of  i^ancery,  through  a  receiver,  attempts 
in  some  way  to  take  possession  of  the  res  and 
actually  obteina  snob  possession.    The  question 


remains  whether,  when  the  costodian  of  th« 
res,  the  New  Jersey  corporation,  whose  stock 
constitutes  the  res,  comes  into  court  as  a  party 
complainant,  the  case  is  essentially  different 
from  that  which  is  presented  where  the  custo- 
dian is  made  a  party  defendant  In  each  case 
the  res  is  subjected  to  the  power  of  the  court, 
in  the  one  case  by  the  control  over  the  res, 
which  the  court  acquires  when  the  custodian  ^ 
the  res  is  brought  into  court  by  service  of  pro- 
cess, and  in  the  other  by  the  voluntary  action 
of  complainant  in  coming  into  coort  and  pre- 
senting to  the  court  for  adjudication  his  claims 
in  respect  of  the  res.  No  doubt,  the  court,  at 
the  instaiice  of  the  defendant,  may  preserve  th« 
res  to  meet  the  decree  of  the  court  by  an  injunc- 
tion or  by  a  receiver." 

This  method  of  deddlng  rights  has  been 
often  recognized  by  the  Supreme  Court  oC 
the  United  States.  In  Goodman  t.  Niblack, 
102  U.  S.  556,  663,  26  L.  Ed.  229,  the  court 
said: 

"This  i»  a  proceeding  in  equity  to  enforce  a 
lien  on  the  fund  which  ia  vrithin  reach  of  the 
court,  and,  as  the  trustees  and  complainant  have 
the  requisite  citizenship,  section  7S8  of  the  Re- 
vised Statutes  provides  a  remedy  for  inability  to 
serve  process  by  an  order  of  publication.  If 
they  appear,  the  suit  will  proceed  as  usual  If 
they  do  not  appear,  the  decree,  so  tar  as  it  af- 
fects the  fund  in  the  hands  of  Niblack,  will  bind 
them ;  and  this  is  all  that  is  necessary  to  give 
the  court  jurisdiction  to  grant  the  relief  prayed 
for  by  the  complainant." 

In  Bryan  v.  Kennett,  113  U.  S.  179,  195, 
199,  5  Snp.  Ct  407,  28  li.  Ed.  908,  the  Su- 
preme Court  recognized  the  right  of  the  court 
to  pass  title  to  land  within  jurisdiction  of 
the  court  as  against  minora,  although  the  lat- 
ter had  'been  made  defendants  only  by  publi- 
cation. So  it  has  been  held  that  the  land  of 
one  made  defendant  by  publication  only  may 
be  subjected  to  condemnation  proceedings  for 
the  benefit  of  a  public  Improvement.  Hiding 
V.  Kaw  Valley  R.  &  Improvement  Co.,  130  U. 
S.  569,  9  Sup.  Ct  603,  82  L,.  Ed.  1045.  It  baa 
also  been  held  that  a  conrt  having  under  its 
Control  a  corporation  for  winding-up  pnrpoe- 
es  may  make  an  assessment  on  the  stockbold- 
ers  pursuant  to  law  for  the  payment  of  corpo- 
rate debts,  and  that  persons  who  are  defend- 
ants only  by  publication  will  be  bound  by  the 
assessment  if  they  were,  in  fact,  stockholders 
subject  to  the  law  under  which  the  assess- 
ment waEf  made,  and  that  they  would  not  be 
suffered  in  a  collateral  proceeding  to  question 
the  propriety  of  the  assessment  Itself,  al- 
though such  persons  would  be  permitted  to 
show  In  such  collateral  proceedings  that  they 
had  transferred  their  stock  and  might  liti- 
gate any  matter  ibearing  upon  the  extent  or 
duration  of  their  stockholding.  S^g  r.  Ham- 
ilton, 234  C.  8.  662,  S4  Sup.  Ct  826,  58  L.  Ed. 
1518. 

Under  the  foregoing  authorities,  and  many 
others  that  might  be  dted,  we  are  of  the 
opinion  that  the  defendants  Zoung  and  w1£b 
are  properly  lief  ore  the  court  under  the  publi- 
cation ordered  and  made,  and  that  they  wlU 
be  bound  by  whatever  decree  may  be  finally 
made  In  the  cause. 

It  Is  proper  to  say  Qatt  we  do  not  consider 
Important  the  attachment  that  woa  issued 
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and  serred  on  tbe  sopposed  Interest  of  Mrs. 
Young  In  the  policy,  inasmuch  as  the  com- 
plainant asserted  no  debt  against  Xoung  and 
wife,  nor  any  right  by  wMch  they  could  sub- 
ject snch  Interest  to  sale.  Tbe  Jurisdiction 
of  the  court  over  the  res  depends  on  other 
principles  which  have  been  fuUy  stated.  The 
publication,  however,  made  under  the  attach- 
ment, served  tbe  useful  purpose  of  not  only 
notifying  Young  and  wife  of  tbe  existence  of 
the  suit,  and  of  their  duty  to  appear  and  de- 
tend,  but  also  that  the  controversy  was  over  a 
policy  of  Insurance  In  the  defendant  compa- 
ny, stating  the  number  of  that  policy.  Thus 
on  reading  the  notice  they  will  be  sufficiently 
Informed  of  the  necessity  of  appearing  and 
defending  any  rights  that  they  may  wish  to 
assert. 

The  result  Is  that  the  decree  of  the  Court 
of  Civil  Appeals  Is  affirmed  and  the  cause  Is 
remanded  to  the  chancery  court  for  further 
proceedinga 

FANCHBR,  3.  (dissenting).  I  cannot  give 
assent  to  the  proposition  that  the  Texas  de- 
fendant can  be  brought  before  the  court  by 
publication  in  this  case.  The  Insurance  com- 
pany is  a  nonresident  corporation.  It  is  be- 
fore the  court  by  service  of  process  upon  Its 
agent  In  this  state  by  virtue  of  a  statute  on 
the  subject  ITie  nonresident  defendant  has 
such  right  In  the  policy  of  insurance,  or  In 
the  subject  of  litigation  that  it  cannot  be  tak- 
en away  from  her  unless  the  court  can  gain 
Jurisdiction  over  her  person. 

The  principle  is  well  settled  by  all  the 
courts  in  this  country  that  no  effective  per- 
Bonal  Judgment  can  be  rendered  in  one  state 
against  a  nonresident  defendant  who  Is  not 
personally  served  with  process  and  does  not 
appear.  Pennoyer  v.  NefF,  90  V.  S.  714,  24 
li.  Ed.  S66 ;  Cooper  v.  Reynolds,  10  Wall.  S08, 
19  li.  Ed.  931 ;  St  Clare  v.  Cox,  106  U.  S.  350, 
1  Sop.  Ct  364,  27  Ia  Ed.  222;  Freeman  v. 
Alderson,  119  U.  S.  18S,  7  Sup.  Ct.  165,  30  U 
VSA.  872.  (All  the  authorities  upon  the  sub- 
ject of  substituted  process  against  a  nonresi- 
dent defendant  recognize  the  right  to  afFect 
bis  property,  and  in  this  manner  bring  him 
before  the  court,  but  only  to  the  extent  of  his 
property  situated  within  the  Jurisdiction  of 
the  court  The  right  to  summon  a  party 
from  bis  distant  place  of  abode  and  compel 
him  to  submit  to  an  adjudication  of  matters 
in  another  state  lies  only  In  the  right  to  seize 
and  affect  his  property  located  in  the  state. 
The  law  goes  no  further  than  this,  and  this 
far  only  upon  the  presumption  that  it  is  sup- 
posed a  party  will  look  after  his  property, 
and,  when  that  Is  seized  by  the  law,  he  Is 
bound  to  take  notice. 

The  case  of  Sellg  v.  Hamilton,  234  TJ.  S. 
668,  34  Sup.  Ct  926,  58  L.  Ed.  1523,  discussed 
In  the  opinion  of  the  majority,  does  not  vio- 
late the  principle  above  stated.  That  was  a 
case  affecting  the  right  of  a  stockholder  in  a 
corporation  and  subjecting  bim  to  assess- 
ment for  payment  of  debts  and  arose  under 


tbe  Minnesota  statute  upon  that  subject 
The  corporation  was  properly  before  the 
court,  and,  of  course,  all  matters  affecting  the 
corporation  as  such,  and  its  property,  conse- 
quently its  stockholders,  to  the  extent  of 
their  stock,  could  be  adjudicated.  It  was 
held  that  the  statute  provided  reasona'lfle 
regulations  for  enforcing  liability  assumed  by 
those  who  became  stockholders  under  the 
laws  of  Minnesota.  The  assessment  as  to  the 
amoimt  thereof  against  the  stockholders,  in- 
cluding the  propriety  and  necessity  for  same, 
might  be  made  effective  against  nonresident 
stocldiolders,  as  well  as  those  who  were  resi- 
dent after  proper  notice  by  publication  or 
otherwise,  as  directed  by  tbe  court.  And  in 
fixing  the  amount  of  such  pro  rata  liability 
of  stodcholders  the  court  would  consider  the 
expenses  of  the  receivership,  tbe  amount  of 
corporate  assets  available,  tbe  parties  liable 
as  stockholders,  the  nature  and  extent  of 
such  liabilities,  considering  the  probable  sol- 
vency or  Insolvency  of  the  stockholders,  and 
expenses  in  levying  the  rate  upon  all  the 
parties.  It  was  expressly  held  that  in  de- 
termining these  matters  the  Judgment  of  the 
court  was  not  in  the  nature  of  a  personal 
Judgment  but  the  stockholders  were  deemed 
to  be  represented  by  the  corporation  Itself, 
which  was  before  the  court  This  upon  the 
principle  of  the  obligation  assumed  by  virtue 
of  the  relationship  of  the  stockholders  to  It 
However,  in  order  to  give  the  stockholder  the 
right  !to  make  any  personal  defense,  this 
course  of  procedure  did  not  preclude  him 
from  showing  he  was  not  a  stockholder,  or 
not  a  holder  of  as  many  shares  as  was  alleg- 
ed, or  that  he  had  a  claim  against  tbe  corpo- 
ration, or  any  other  defense  personal  to  him- 
self. In  bringing  the  corporation  before  the 
court,  the  stockholders  were  necessarily  be- 
fore the  court.  Inasmuch  as  the  several 
shares  owned  by  the  stockholders  compose 
tbe  corporate  body.  The  right  to  bring  the 
stockholder  before  the  court  in  the  first  In- 
stance, however,  is  upon  the  logical  basis 
that,  being  a  mere  shareholder  in  the  corpora- 
tion, he  was  presumed  to  be  represented  by 
tbe  general  corporate  body,  and  he  was  be- 
fore the  court  upon  the  same  principle  that 
a  nonresident  may  l>e  brought  before  the 
court  In  any  other  action  to  the  extent  that 
he  has  property  subject  to  seizure  within  the 
Jurisdiction  of  the  court 

The  New  Jersey  case  of  Amparo  Mining 
Company  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq. 
197,  71  AtL  605,  Cited  in  the  majority  opinion, 
likewise  falls  within  the  same  rule.  The 
court  had  the  corporation  'before  it,  the  stock 
of  which  was  owned  In  part  by  the  nonresi- 
dent corporation  sought  to  be  brought  before 
the  court  as  a  defendant.  It  was  held  that 
the  stock  of  the  corporation  before  the  court 
could  be  ordered  before  it  at  any  time.  Man- 
ifestly this  was  true,  since  the  stock  Is  but 
a  share  in  the  concern  Itself  which  was  'be- 
fore the  court  Having  the  corporation  be- 
fore tbe  court,  it  had  the  several  shares  wlth- 
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in  its  controL  These  shares  had  been  issued 
In  the  state  of  New  Jersey,  and  the  principal 
corporation  was  a  resident  of  that  state,  and 
was  before  the  court  of  the  state  of  Its  resi- 
dence. 

I  do  not  consider  the  case  of  Wilcox  t. 
Morrlsim,  9  Leh,  700,  as  authority  here.  It 
seems  clearly  distinguishable  to  my  mind. 
The  judgment  in  Tennessee  was  against  a 
resident  of  Tennessee.  Wilcox,  the  judgment 
creditor,  bad  transferred  this  judgment  to  a 
trustee  in  Virginia.  Afterward  Wilcox 
sought  in  equity  to  assert  his  rights  to  this 
Tennessee  judgment  on  the  ground  that  the 
Virginia  deots  had  been  settled,  and  it  was 
held  he  could  bring  before  the  court  the  non- 
resident trustee  to  whom  the  judgment  had 
t)een  assigned.  This  was  correct  upon  the 
principle  that  the  nonresident  trustee  would 
have  notice  of  matters  concerning  this  judg- 
ment just  as  he  would  be  presumed  to  look 
after  property  in  Tennessee.  His  rights  un- 
der the  judgment  could  only  be  asserted  here, 
and  he  was  forced  to  take  notice  that  the 
court  of  equity,  having  power  to  control 
this  judgment,  was  asserting  this  power. 
It  was  very  much  as  if  he  were  a  party  to 
the  judgment  sought  to  be  affected,  because 
that  judgment  liad  been  assigned  to  him  by 
the  plaintiff. 

I  do  not  regard  the  matters  afCecting  this 
Texas  defendant  in  the  present  case  as  com- 
ing within  that  large  class  of  cases  which 
are  not  strictly  actions  in  rem,  but  are  often 
spoken  of  as  actions  quasi  in  rem.  These 
actions  quasi  in  rem  only  seek  to  subject 
certain  property  of  the  owner  to  the  discharge 
of  the  claim  asserted,  such  as  attachment 
cases,  actions  for  the  enforcement  of  mort- 
gages and  other  liens,  and  all  other  proceed- 
ings having  for  their  sole  object  the  sale  or 
other  disposition  of  the  property  of  the  de- 
fendant to  satisfy  the  demands  of  the  plain- 
tiff. They  differ,  among  other  things,  from 
actions  which  are  strictly  in  rem,  in  that  the 
interest  of  the  defendant  Is  alone  sought  to 
be  affected  so  that  citation  to  him  is  re- 
quired, and  the  judgment  therein  Is  only  con- 
clusive between  the  parties. 

The  state  has  power  over  property  within 
its  limits  owned  by  nonresidents,  and  it  Is 
by  virtue  of  this  ownership  that  tribunals 
can  Inquire  into  the  nonresident's  obligations 
to  its  citizens.  The  inquiry  in  such  case 
can  only  proceed  so  far  as  may  be  necessary 
for  the  disposition  of  the  property.  If  the 
nonresident  possesses  no  property  within  the 
state,  there  is  nothing  upon  which  its  tri- 
bunals can  act  Pennoyer  v.  Neff;  Freeman 
V.  Alderson,  supra. 

Now  in  the  present  case,  as  I  view  it,  the 
Texas  defendant  has  no  property  within  this 
state.  She  is  not  a  stockholder  of  the  in- 
surance corporation.  She  has  no  such  in- 
terest in  the  affairs  of  the  corporation  as 
that  she  will  be  presumed  to  take  notice  of 
anything  respecting  the  court's  action  as  to 
the  liability  of  the  insurance  company. 


It  is  said  that  the  res  is  before  Ote  oouit 
In  this  case.  To  my  mind,  no  res  is  here. 
The  claim  is  not  the  re&  The  action  is  en- 
tirely personal.  Suit  upon  the  subject-mat- 
ter of  this  litigation  might  be  brought  in  any 
state  so  fttr  as  the  Insurance  company  is 
concerned,  where  it  might  be  served  with 
process  through  its  proper  agents.  The  Tex- 
as defendant  might  bring  her  suit  Involving 
her  rights  in  any  court  in  any  state  having 
such  jurlsdictioa  Furthermore,  the  prop- 
erty of  the  Insurance  company  is  not  before 
the  court,  nor  involved  in  the  suit  Then 
upon  what  principle  must  she  take  notice  of 
a  suit  against  the  corporation  here  in  Ten- 
nessee? The  policy  of  insurance  is  like  a 
note.  It  is  not  property.  It  is  only  the  evi- 
dence of  the  obligation.  The  obligation  it- 
self is  like  a  thing  In  the  air  which  may 
fly  anywhere.  The  suit  is  to  change  or  de- 
clare a  liability  of  the  Insurance  company 
personal  in  its  nature.  Can  it  be  that  a  non- 
resident having  an  interest  in  that  contract 
must  take  notice  of  the  proceeding  and  ap- 
pear because  the  insurance  company  is  be- 
fore the  court?  Suppose  this  action  bad  been 
brought  in  any  other  of  the  many  states 
where  the  insurance  company,  no  doubt,  does 
business  and  has  agents;  will  Mrs.  Young, 
the  nonresident  having  an  interest  in  the 
obligation  of  insurance,  be  forced  to  take 
cognizance  and  appear,  upon  mere  construc- 
tive notice?    We  think  not 

It  was  suggested  in  argument  that  under 
modem  insurance  the  policy  holder  has  a 
right  to  share  in  certain  surplus  arising  from 
the  earnings  on  money  paid  in  by  the  pol- 
icy holder  as  premiums  in  excess  of  the 
amount  necessary  to  carry  the  actual  risk. 
If  this  be  so,  it  is  still  a  personal  relation- 
ship arising  from  the  contract  of  insurance 
the  main  feature  of  which  is  the  insurance, 
not  as  an  investment  or  shareholder  in  the 
company,  but  to  indemnify  the  holder  against 
the  loss.  But,  if  the  policy  holder,  under 
modem  insurance,  has  certain  rights  in  the 
earnings  of  the  company,  this  suit  is  not  to 
change  or  affect  the  status  of  policy  holders 
in  general  upon  the  principle  that  they  bold 
a  ix>8ltion  analogous  to  stodcholders.  In 
point  of  fact,  such  policy  holders  do  not 
stand  in  such  relationship  that  a  suit  against 
the  company  will  authorize  the  court  to  deal 
with  them  upon  the  grounds  held  in  Amparo 
Mining  Company  v.  Fidelity  Trust  Co.  and 
Sellg  V.  Hamilton,  supra,  that,  having  the 
corporation  before  the  court,  the  shares 
therein  are  subject  to  its  orders.  This  is  not 
a  suit  to  change  the  relationship  of  the  share- 
holders to  the  corporation.  It  is  a  suit  en- 
tirely of  a  personal  nature  and  involving  the 
rights  under  one  policy  alone. 

The  publication  has  its  office,  but  It  does 
not  give  actual  notice.  The  party  sought 
to  be  brought  before  the  court  in  reality  la 
before  the  court  by  the  publication,  not  alone, 
but  in  conjunction  wUb  the  assertion  by  the 
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oonrt  of  omtrol  over  the  property  or  res 
within  Its  Jurisdiction. 
Webster  defined  "due  process  of  law"  In 
his  argnment  In  tbe  Dartmouth  College  Case 
as  "a  law  which  hears  before  It  condemns; 
which  proceeds  ui)on  inquiry,  and  renders 
Judgment  imly  after  triaL"  Within  that 
fundamental  right,  how  can  It  be  said  that 
a  court  proceeds  to  hear  and  give  trial  when 
no  actual  personal  notice  is  given,  and  when 
no  property  of  the  defendant  Is  affected  with- 
in the  control  of  the  court,  which  will  afford 
presumptive  notice? 

The  whole  proposition  reduces  to  the  ques- 
tion of  notice.  I  am  unable  to  see  how  no- 
tice can  be  bad  as  here  attempted,  within 
the  rules  gOTeming  the  actlcm  of  courts  ex- 
ercising power  only  within  a  given  Jmrisdlc- 
tion,  within  which  the  defendant  does  not 
come.  I  therefore  respectfully  dissent  from 
the  opinion  of  the  majority  on  this  question, 
believing  the  chancellor  was  correct  sustain- 
ing the  demurrer  of  tbe  insurance  company. 

BUCHANAN,  J.  (dissenting).  "Jurisdiction 
has  been  well  defined  to  be  a  power  constitu- 
tionally conferred  upon  a  Judge  or  magistrate 
to  take  cognizance  of  and  determine  causes 
according  to  law  and  to  carry  his  sentence 
into  execution."  Swift  &  Co.  v.  War^ouse 
Co.,  128  Tenn.  (1  Thomp.)  82-100,  158  S.  W. 
480 ;  Cyc.  vol.  11,  p.  660.  The  primary  ques- 
tion In  the  present  case  is  whether  such  pow- 
er was  in  the  chancery  court  of  Davidson 
county,  in  respect  of  the  right  of  Mrs.  Young, 
which  it  was  the  purpose  of  the  bin  to  have 
the  court  adjudicate  by  Its  decree.  His 
honor  the  chancellor  held  that,  under  the 
facts  disclosed  by  the  bill,  no  such  Jurisdic- 
tion or  power  existed  in  his  court,  and.  In 
my  opinion,  that  holding  was  correct.  The 
right  sought  to  be  affected  by  the  decree  was 
one  which  existed  wholly  under  contracts  re- 
ferred to  in  the  bill.  Tbe  first  of  these  was 
a  contract  between  complainant  and  the  in- 
surance company;  the  second  a  contract  of 
assignment  between  complainant  and  his 
mother  by  which  complainant  made  an  as- 
signment, absolute  on  Its  face,  of  all  his 
rights  under  the  insurance  contract  to  his 
mother.  The  mother  died,  and,  by  operation 
of  law,  all  her  rights  under  the  absolute  as- 
signment were  cast  upon  her  distributees; 
Mrs.  Young  being  one  of  this  class.  The  bill 
was  filed  for  the  purpose  of  reforming  the 
contract  between  complainant  and  Ills  mother 
in  such  manner  as  to  wholly  defeat  the  right 
of  Mrs.  Young  and  the  other  distributees,  un- 
der the  assignment  and  descent  cast,  as  above 
stated. 

Now  the  right  of  Mrs.  Young,  under  the 
foregoing  contracts,  is  wholly  incorporeal  in 
character.  It  fs  a  right  in  property  of  the 
same  character.  Her  right  Is  one  which  In- 
heres in  ber  person.  It  Is  attached  to  no 
tangible  property,  and  it  is  capable  of  being 
brought  Into  Judgment  only  by  personal  serv- 


ice of  process  npon'hetr,  affording  notice  to 
her  that  her  right  Is  in  question,  and  oppor- 
tunity to  defend  the  same.  It  is  not  pre- 
tended that  such  service  of  process  was  had 
upon  her.  She  was  beyond  the  Jurisdiction 
of  the  court  when  the  bill  was  filed,  and 
when  the  court  sustained  the  demurrer  to 
its  Jurisdiction.  She  was  at  the  times  afore- 
said a  resident  of  the  state  of  Texas.  If  the 
case  'Were  different  in  its  facts,  as,  for  In- 
stance, if  the  bill  had  sought  to  subject,  Tin- 
der the  decree  of  the  court,  a  right  to  real 
property  within  the  local  Jurisdiction  of  the 
court,  or  a  right  to  tangible  personal  prop- 
erty located  within  the  Jurisdiction  of  the 
court,  or  other  character  of  porperty  so  sit- 
uated that  the  court  assuming  the  Jurisdic- 
tion would  be  in  a  position  to  protect  tbe 
rights  of  parties,  the  court  might  well  have 
assumed  Jurisdiction.  In  su<di  cA&sses  of 
cases  the  court  can  lay  its  hand  upon  tbe 
property,  and  thereby  draw  into  its  Jurisdic- 
tion the  rights  of  parties  attached  to  the 
particular  property  over  which  the  court  has 
assumed  Jurisdiction.  But  no  such  case  is 
presented  here.  The  property  right  of  Mrs. 
Young  is  wholly  intangible,  and  Is  attached 
to  no  property  which  by  any  proceeding  in 
this  cause  has  or  can  be  brought  within  the 
local  Jurisdiction  of  the  court  Her  property 
right  sought  to  be  reached  by  the  decree  is 
inseparable  from  her  person,  except  by  her 
voluntary  surrender  of  it  with  or  without 
consideration,  her  death,  or  the  Judgment 
or  decree  of  a  court  of  competent  Jurisdic- 
tion founded  on  her  vofluntary  appearance  or 
process  personally  served  upon  ber. 

"The  several  states  are  of  equal  dignity  and 
authority,  and  the  independence  of  one  implies 
the  exclusion  of  power  from  all  others.  And  so 
it  is  laid  down  by  jurigtB,  as  an  elementary  prin- 
ciple, that  the  laws  of  one  state  have  no  opera- 
tion outside  of  its  territory,  except  so  for  as  is 
allowed  by  comity,  and  that  no  tribunal  estab- 
lished by  it  can  extend  its  Tirocess  beyond  that 
territory  so  as  to  subject  either  persons  or  prop- 
erty to  its  decisions.  'Any. exertion  of  authority 
of  this  sort  beyond  this  limit  •  •  •  is  a  mere 
nullity,  and  incapable  of  binding  snch  persons 
or  property  in  any  other  tribunal.'  "  Pennoyer 
V.  Neff,  95  U.  8.  714,  24  L.  Ed.  566. 

As  I  see  this  suit.  It  was  not  a  proceeding 
in  rem,  nor  even  one  quasi  in  rem,  but  was 
purely  a  personal  action  involving  only  per- 
sonal and  intangible  property  rights  where 
the  Jurisdiction  of  tbe  subject-matter  of  the 
suit  could  only  be  acquired  by  personal  serv- 
ice of  process  upon  the  parties  in  interest 
In  Pennoyer  v.  Neff,  supra,  it  was  said : 

"Jurisdiction  is  aoqniied  in  one  of  two  modes: 
First  as  against  the  person  of  the  defendant  by 
the  service  of  process ;  or,  secondly,  by  a  pro- 
cedure against  the  property  of  the  defendant 
within  the  jurisdiction  of  the  court.  In  the 
latter  case  the  defendant  is  not  oersonally  bound 
by  the  judgment  beyond  the  property  in  qnesr 
tion,  and  it  is  immaterial  whether  the  proceed^ 
ing  against  the  property  be  by  an  attachment 
or  IhU  in  chancery.  It  must  be  substantially 
a  proceeding  in  rem." 

On  the  grounds  above  stated,  and  those  ad- 
vanced In  the  dissenting  opinion  of  Mr.  Jus- 
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tice  FANOHBR,  In  vbkb  I  concur,  I  respect- 
fully dissent  from  tbe  opinion  of  the  major- 
1^  of  tbe  court  In  this  cause. 


CiOHN  V.  LUNN. 
(Supreme  Court  of  Tennessee.    Feb.  1,  1016.) 

1.  Biixa  AND  Notes  <3=»106,  375— Vax-iditt— 

IlXEOAI.  TBANSACTIONB. 

A  note  executed  in  violation  of  a  penal 
statute  is  absolutely  void  not  only  between  the 
parties,  but  even  as  against  an  innocent  holder. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §§  219,  22o-232,  OTl-981: 
Dec.  Dig.  <S=>10e,  376.] 

2.  Bii^LS  AND  NoTKS  €=s>107—Recitai,  OF  Con- 
sideration—Note  FOE  Patent  Kioht. 

Where  a  party  sold  defendant  a  quantity  of 
patented  articles  and  granted  him  an  exclusive 
right  to  seU  such  articles,  and  such  others  as  he 
might  order,  in  certain  territory,  and  in  con- 
sideration of  the  articles  purchased,  and  the  ex- 
clusive right  to  sell,  defendant  executed  his 
note  for  $495,  the  note  was  not  invalidated  by 
noncompliance  with  Acts  1897,  c.  77,  |  1,  mak- 
ing it  unlawful  to  take  or  receive  any  note  for 
the  sale  of  a  patent  right  or  any  interest  there- 
in unless  it  shall  clearly  appear  upon  the  face 
of  the  note  that  it  is  given  in  the  purchase  of 
a  patent  right  or  interest  therein,  as  a  license 
to  sell  patented  articles  conveys  no  interest  in 
the  patent. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  227 ;   Dec.  Dig.  <8=»107.] 

3.  Bills  and  Notes  €=>  107  — Penal  Stat- 
utes— CONSTEUCTION. 

Acts  1897,  c.  77,  requiring  notes  given 
for  the  sale  of  a  patent  right  or  interest  there- 
in to  show  on  their  face  that  they  are  so  giv- 
en, and  making  a  violation  thereof  a  felony,  is 
a  penal  act,  and  must  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  227 ;  Dec.  Dig.  <8=>107.] 

Certiorari  to  Court  of  Civil  Appeals 
Action  by  Sam  Cohn  against  J.  N.  Lunn.  A 
judgment  for  defendant  was  affirmed  by  the 
Court  of  Civil  Appeals,  and  plaintiff  brings 
certiorari.  Reversed,  and  Judgment  entered 
for  plaintiff. 

Nathan  Cohn,  of  Nashville,  for  plaintiff. 
Jno.  T.  Allen,  of  Nashville,  for  defendant 

NEIL,  O.  J.  On  November  9,  1911,  one 
Notman  sold  to  defendant  333  "fuel  savers," 
patented  articles.  At  the  same  time,  as  "ter- 
ritorial agent"  of  his  company,  the  owner  of 
tbe  patent,  he  arranged  to  let  defendant 
have  an  exclusive  right  to  sell  these  articles 
and  such  others  as  he  might  order.  In  the 
state  of  Tennessee,  a  writing  being  deliver- 
ed at  the  timer  duly  signed  by  the  owner  of 
the  patent,  and  delivered  to  defendant  In 
consideration  of  the  articles  purchased  and 
tbe  exclusive  right  to  sell  In  Tennessee,  de- 
fendant executed  to  Notman  his  note  for 
^95,  due  at  a  future  date.  This  note  was 
within  a  day  or  two  thereafter  sold  by  Not- 
man to  the  plaintiff,  tbe  latter  purchasing  for 
a  valuable  consideration  and  without  notice  of 
any  infirmity  in  the  Instrument 

The  note  not  being  paid  at  maturity,  plain- 


tiff sued  defendant  before  a  Justice  of  tbe 
peace.  After  Judgment  before  that  officer  the 
case  was  taken  by  appeal  to  the  circuit  court 
of  Davidson  county,  and  Judgment  was  there 
rendered  in  favor  of  defendant.  On  appeal 
to  the  Court  of  Civil  Appeals  that  Judgment 
.was  affirmed.  Tbe  case  was  then  brought 
here  under  the  writ  of  certiorari. 

It  Is  insisted  in  support  of  the  Judgment 
that  the  note  was'  absolutely  void,  because 
executed  in  violation  of  chapter  77  of  the 
Acts  of  1S97  of  this  state. 

Section  1  of  this  act  reads: 

"Hereafter  it  shall  be  unlawful  for  any  person, 
either  in  his  own  behalf  or  in  a  representative 
capacity  to  take  or  receive  for  the  sale  of  a  pat- 
ent right  or  any  interest  therein,  a  note  or  oth- 
er written  security  given  for  such  right  or  any 
interest  therein  unless  it  shall  clearly  appear 
upon  the  face  of  the  note  or  other  security  that 
the  same  is  given  in  the  purchase  of  a  patent 
right  or  an  interest  therein." 

Section  2  makes  the  violation  of  section 
1  a  felony  punishable  by  Imprisonment  in  the 
penitentiary  for  not  less  than  one  nor  more 
than  five  years. 

[1]  It  is  insisted  that,  inasmuch  as  tbe 
note  in  question  was  executed  in  violation  of 
a  penal  statute,  it  was  absolutely  void,  not 
only  between  the  parties,  but  even  as  against 
an  innocent  holder. 

It  Is  clear  that  a  note  given  In  yiolation 
of  a  penal  statute  would  be  void  as  between 
the  parties.  Webb  v.  Tarrer  and  Wife,  2 
Tenn.  Chan.  App.  860;  Pinney  t.  First  Na- 
tldnal  Bank  of  Concordia,  68  Kan.  223,  75 
Pac:  119,  1  Ann.  Cas.  831,  and  note. 

In  Snoddy  t.  Bank,  88  Tenn.  573,  18  S.  W. 
127,  7  L.  R.  A.  70S,  17  Am.  St  Rep.  918,  it 
was  held  that  a  note  given  for  a  gaming 
consideration  was  void  In  tbe  hands  even  of 
an  Innocent  holder;  but  In  tbe  later  case 
of  Bank  T.  Chapman,  122  Tenn.  415,  423, 
424,  128  S.  W.  641,  It  was  said  that  Snoddy 
V.  Bank  was  based  on  an  express  statute, 
making  the  contract  void  in  direct  terms. 

[2]  But  it  is  tumecessary  to  go  into  this  phase 
of  the  case.  The  real  question  to  be  deter- 
mined ii  whether  the  facts  show  that  Not- 
man or  his  company  assigned  to  defendant 
a  patent  right  or  any  interest  therein.  It 
is  clear  that  what  operated  as  a  considera- 
tion for  the  note  consisted  only  of  the  333 
fuel  savers,  and  an  exclusive  license  to  sell 
in  Tennessee.  License  to  sell  patented  a^ 
tides  does  not  convi^  any  Interest  In  the 
patent.  Waterman  v.  Mackenzie,  138  U.  S. 
252,  11  Sup.  Ct  884,  84  L.  Ed.  923. 

In  that  case^  after  referring  to  tbe  fact 
that  under  the  federal  laws  the  grant  to  the 
patentee,  his  heirs  and  assigns,  is  of  the  ex- 
clusive right  to  make,  use,  and  vend  tbe  in- 
vention, etc.,  It  la  said: 

"The  monopoly  thus  granted  Is  one  entire 
thing,  and  cannot  be  divided  into  parts  except  as 
authorized  by  those  laws.  The  patentee,  or  his 
assigns,  may,  by  instruments  in  writing,  as- 
sign, grant  and  convey,  either:  (1)  the  whole 
patent,  comprising  the  exclusive  ri^t  to  make, 
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nae,  and  vend  the  inveiition  throughout  the  Unit- 
ed States;  or  (2)  an  undi-rided  part  or  share 
of  that  exclusive  right;  or  (3)  the  exclusive 
right  under  the  patent  within  and  throughout 
a  spedfled  part  of  the  United  States.  •  •  • 
Any  assignment  or  transfer  short  of  one  of 
these,  is  a  mere  license,  giving  the  licensee  no 
title  to  the  patent,  and  no  right  to  sue  at  law  in 
his  own  name  for  an  Infringement." 

Among  other  matters  in  that  case,  the  court 
considered  an  Instrument  by  which  the  owner 
of  the  iMitent  granted  to  another  "the  sole 
and  exclusive  right  and  license  to  manufac- 
ture and  sell  fountain  pen-holders  containing 
the  said  patent  Improvement  throughout  the 
United  States."  The  court  said  that  this 
did  not  Include  the  right  to  use  such  pen- 
holders, at  least  If  manufactured  by  third 
persons,  and  was  therefore  a  mere  license, 
and  not  an  assignment  of  any  title. 

In  another  part  of  the  opinion  the  court 
said  the  grant  of  an  ezclusive  right  under 
the  patent  within  a  certain  district  which 
did  not  Include  the  right  to  make  and  use 
and  the  right  to  sell  was  not  the  grant  of  a 
title  tn  the  whole  patent  right  within  the  dis- 
trict, and  was  therefore  only  a  license. 

"Such,  for  Instance,"  said  the  court,  'Is  a 
grant  of  the  full  and  exclusive  right  to  make 
and  vend  within  a  certain  district,  reserving  to 
the  grantor  the  right  to  make  within  the  dis- 
trict to  be  sold  outside  of  it.  •  •  •  So  is  a 
frant  of  the  exclusive  right  to  make  and  use, 
at  not  to  sell,  patented  machines  within  a 
certain  district  *  *  *  So  is  an  instrument 
granting  the  sole  right  and  privilege  of  manu- 
iBctnring  and  selling  patented  artides,  and  not 
enresslv  authorizing  their  use,  because,  thongh 
this  might  carry  by  implication  the  right  to  use 
•rtides  made  under  the  patent  bv  the  licensee, 
it  certainly  would  not  authorize  him  to  use  such 
artides  made  by  others." 

[3]  Our  act  of  1887  above  referred  to  fot^ 
bids  the  taking  of  a  note  "for  the  sale  of  a 
patent  right  or  any  interest  therein,"  unless 
It  shall  appear  upon  the  fkce  of  the  note 
that  It  was  given  "in  the  purchase  of  a  pat- 
ent right  or  an  Interest  therein."  The  lan- 
guage quoted  must  be  construed  in  Its  tech- 
nical sense,  which  we  have  found  'does  not 
include  a  license  to  sell  patented  articles. 
We  say  it  must  be  construed  strictly  because 
It  Is  a  penal  act  For  the  purposes  of  the 
present  case  it  must  be  construed  as  if  one 
were  before  us  under  an  Indictment  charg- 
ing him  with  a  violation  of  this  statute. 

We  are  fully  aware  of  the  fact  that  the 
evil  sought  to  be  remedied  by  the  Legislature 
was  the  practice  of  frauds  by  wandering 
Tenders  of  patents  and  Interests  In  patents. 
It  may  be  also  that  the  purpose  was  to  reach 
instances  wherelu  merely  the  sale  of  territory 
was  made  under  such  a  license  as  we  have 
before  as  in  the  present  case.  If  so,  the 
language  is  not  sufficient  to  cover  It,  and  we 
cannot  stretch  the  statute  to  reach  the  par- 
ticnlar  case.  In  the  state  of  Arkansas  the 
evil  has  been  remedied  by  an  act  which,  In 
direct  terms,  makes  the  note  void  in  the 
bands  of  an  innocent  holder,  and  this  was 
beld  constitutional  In  John  Woods  &  Sons  v. 


Carl,  208  U,  S.  358,  27  S«p.  Ct.  89,  61  h.  Ed. 
219.  Whether  the  Arkansas  statute  would 
cover  a  state  of  facts  such  as  we  have  be- 
fore us  we  do  not  consider,  but  only  refer 
to  the  provision  making  void  the  negotiable 
instrument  In  the  hands  of  every  one.  There 
is  a  somewhat  similar  case  arising  under  a 
Kansas  statute.  Allen  v.  RUey,  208  U.  S.  347, 
27  Sup.  Ot  95,  61  U  Dd.  210,  8  Ann.  Gas. 
137.  The  latter  act  however,  does  not  pro- 
vide that  the  note  shall  be  void  in  the  hands 
of  an  Izmocent  holder. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  Judgment  of  the  Court  of  Civil 
Appeals  was  erroneous,  and  must  therefore 
be  reversed,  and  a  judgment  will  be  entered 
here  In  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  Interest,  and  for  the  costs, 
and  a  reasonable  attorney's  fee  provided  for 
In  the  face  of  the  note. 


LOUISVILLE  &  N.  K.  CO.  t.  McKAY  ft 

MOBOAN. 

(Supreme  Court  of  Tennessee.    Jan.  29,  1916.) 

1.  Cabbiebs  €=983  —  Cabbiage  of  Goods  — 
Biu,  OF  Ladino— Deuvebt. 

A   carrier   ia   only    authorized    to    deliver 

goods  upon  presentation  of  the  genuine  bill  of 
iding,  and  any  delivery  made  with  that  bill 
of  lading  outstanding  is  at  its  peril,  and  ren- 
ders it  liable  to  the  holder  of  the  genuine  bill. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
G«at  Dig.  §§  308-316;    Dec.  IMg.  «»83.] 

2.  Cabbiebs  <&=s71— Cabblagk  of  Goods— Re- 

UEF— SUBPBIBB  AHD   IVFOeiTIOR. 

Complainant  railroad,  which  delivered  a 
carload  of  beans  to  defendant  upon  his  innocent 
presentation  of  a  false  bill  of  lading  made  by  his 
prindpal,  after  recovery  by  the  holder  of  the 
true  bill,  might  recover  against  the  defendant, 
on  the  ground  that  a  party's  innocent  misrepre- 
sentation of  a  material  fact  by  mistake  upon 
which  another  party  is  induced  to  act  is  ground 
for  relief  in  equity  as  a  willful  and  false  asser- 
tion, which  in  either  case  operates  as  a  surprise 
and  imposition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  240-242,  247,  256,  257,  363,  681; 
Dec  Dig.  «=3>71.] 

3.  Cabbiebs  ®=»71— CABBtAoK  or  Goods— Re- 
ijEF— Loss  bktwxeit  Innocent  Fabties. 

Complainant  in  such  case  might  recover  on 
the  principle  that  where  one  of  two  innocent 

Earties  must  suffer,  that  one  by  whose  act  the 
>S8  was  occasioned  must  bear  it 
[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  f{  240-242,  247,  256,  267,  363,  561; 
Deo.  Dig.  «=a71.] 

4.  Pbinoifai.  and  Aoxnt  €=9146— Liabiutt 
or  Agent  of  Undisoix>8ed  Pbincifai.. 

Agent  innocently  presenting  a  false  bill  of 
lading  made  by  his  principal,  receiving  goods 
from  complainant  carrier,  and  remitting  pro- 
ceeds to  his  prindpal,  without  disclosing  his 
agency  to  the  complainant  Aeld  personally  lia- 
ble for  the  goods  recdved. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fj  621-627;  Dec.  Dig.  <8=s> 
146.] 

6.  Cabbiebs  €»>71  —  Dxt.rvBBT  of  Goods  — 
Fbatjd-tAotiok. 

Where  a  carrier  through  mistake  or  fraud 
has  been  induced  to  deliver  goods  to  the  wrong 
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penon,  it  mey  maintain  an  action  against  ancb 
person  for  damagei. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  240-242,  247,  256,  257,  863,  661; 
Dec  Dig.  «=>71.] 

Appeal  from  Chancery  Coart,  Davidson 
County;    John  Allison,  Chancellor. 

BUI  by  the  LoulsviUe  &  NashrUle  Railroad 
Company  against  McKay  ft  Morgan.  Decree 
for  complainant,  and  defendants  aK>eaL  Af- 
firmed. 

Hnme  &  Cornelias,  of  NashTille,  for  appd- 
lants.  F.  M.  Bass  and  Keeble  &  Beay,  an  of 
Nashville,  for  appellee. 

ORBEN,  J.  This  bill  was  filed  by  the 
liOuisviUe  &  Nashville  Railroad  Company  to 
recover  from  the  defendants  the  value  of  a 
car  of  beans  delivered  by  the  complainant  to 
defendants  on  the  faith  of  a  bill  of  lading 
which  afterwards  turned  out  to  be  a  forgery. 
From  a  decree  in  favor  of  complainant,  de- 
fwdants  have  appealed  to  this  court 

The  defendants  were  merchandise  brokers 
In  Nashville,  correspondents  of  the  firm  of 
Botsford  &  Barrett,  commission  merchants  of 
Detroit  The  defendants  ordered  a  car  of 
beans  from  Botsford  &  Barrett,  and  the  lat- 
ter procured  a  shipment  of  such  car  to  be 
made  by  the  Farmers'  Grain  &  Hay  Com- 
pany of  Applegate,  Mich.  The  shipment  was 
made  by  the  Farmers'  Grain  &  Hay  Company 
to  their  own  order  at  Nashville,  Tenn.,  with 
directions  to  notify  McKay  &  Morgan. 

The  usual  order  notify  bill  of  lading  was 
issued  to  the  Farmers'  Grain  &  Hay  Compa- 
ny by  the  agent  of  the  Pere  Marquette  Rail- 
road Company  at  Applegate,  Mich.,  and  the 
shipper  attached  this  bill  of  lading  to  a  draft 
made  upon  Botsford  Sc  Barrett  at  Detroit 
This  draft  was  forwarded  tlirough  the  ship- 
per's local  bank  to  a  bank  In  Detroit  and 
presented  to  Botsford  &  Barrett,  but  it  was 
not  paid.  After  being  held  in  Detroit  for 
some  time,  the  draft  was  returned  to  the 
shipper  at  Applegate,  Mich.,  together  with 
the  original  bill  of  lading  thereto  attached. 

Meanwhile  the  car  of  beans  had  been  for- 
warded to  Nashville.  Botsford  &  Barrett 
made  up  a  spurious  bill  of  lading  which  was 
attached  to  a  draft  on  McKay  &  Morgan  and 
sent  on  to  Nashville  for  collection.  McKay  & 
Morgan  refused  to  pay  the  draft  because  It 
had  not  been  authorized  by  them.  Some  tel- 
egraphic correspondence  was  had  between  the 
parties  in  Nashville  and  the  parties  in  De- 
troit, and  the  Nashville  bank  was  directed  to 
release  the  bill  of  lading  to  McKay  &  Morgan 
without  payment  of  the  draft. 

McKay  &  Morgan  took  this  forged  bill  of 
lading  to  the  Louisville  &  Nashville  Railroad 
.bompany  in  NashvUle,  and  upon  presenta- 
tion thereof  received  the  car  of  beans.  They 
sold  the  beans  to  tbelr  customers  in  Nashville 
and  remitted  the  proceeds  to  Botsford  8e 
Barrett  at  Detroit 

McKay  &  Morgan  acted  innocently  in  the 
matter.  beUeving  that  their  bill  of  lading  was 


genuine.  It  likewise  aKiears  that  the  Louia- 
viiie  &  Nashville  Railroad  Company  thought 
the  bill  of  lading  was  genuine,  and  there  is 
no  questi<Hi  but  that  the  railroad  company 
and  the  defendants  both  acted  in  perfect  good 
faith. 

As  stated  above,  the  draft  to  which  the  gen- 
uine bill  of  lading  was  attached  being  finally 
returned  to  the  Farmers'  Grain  Sc  Hay  Com- 
pany at  Applegate,  Mich.,  that  company  then 
undertook  to  trace  the  car  which  had  been 
shipped  to  Nashville.  Upon  investigation  the 
facts  stated  above  as  to  the  delivery  of  the 
car  were  ascertained  by  the  shipper  at  Apple- 
gate. 

The  shipper  then  brought  suit  against  the 
Louisville  ft  Nashville  Railroad  Company  in 
the  federal  court  at  Detroit  for  the  value  of 
the  contents  of  the  car,  and  obtained  Judg- 
ment against  the  railroad  company,  which 
the  latter  paid,  taking  an  assignment  of  the 
claim  of  the  shipper  to  the  beans.  The  suit 
in  Detroit  was  really  settled  by  the  com- 
plainant railroad  company  without  any  par- 
ticular fight;  it  considering  that  resistance 
was  useless.  The  complainant,  however,  no- 
tified defendants  of  the  claim  made  against 
it  by  the  shipper  and  Invited  defendants  to 
undertake  a  settlement  of  the  matter. 

Upon  the  foregoing  state  of  facts  the  chan- 
cellor held  that  the  complainant  was  entitled 
to  relief,  and  we  think  his  cwiclusion  was 
correct 

[1]  In  so  far  as  the  shipper's  claim  was 
concerned,  the  complainant  railroad  company 
had  no  defense.  The  company  was  only  au- 
thorized to  deliver  this  car  upon  presentation 
of  the  genuine  bill  of  lading,  and  any  deliv- 
ery made  with  that  bill  of  lading  outstanding 
was  at  the  i)ern  of  the  company.  Bank  v. 
Railroad,  128  Tenn.  530,  161  S.  W.  1144; 
Railroad  v.  Fidelity  ft  Guaranty  Co^  125 
Tenn.  674,  148  S.  W.  671,  and  cases  cited. 

We  think  no  question  can  be  made  upon 
the  propriety  of  the  action  of  complainant  in 
settling  the  suit  of  the  shipper  without  con- 
test. Obviously  no  valid  defense  could  have 
been  interposed  to  this  suit.  Bigham  v.  Mad- 
ison, 103  Tenn.  358,  52  8.  W.  1074,  47  L.  R. 
A.  267 ;   Callis  v.  Cogbill,  9  Lea,  188. 

[2]  The  right  of  complainant  to  recover 
against  the  defendants  In  this  case  may  be 
rested  upon  well-settled  principles  of  equity 
jurisprudence. 

If  a  party  Innocently  misrepresents  a  ma- 
terial fact  by  mistake  upon  which  another 
party  is  induced  to  act,  it  Is  as  conclusive  a 
ground  for  relief  In  equity  as  a  vrlllful  and 
false  assertion ;  for  In  either  case  it  operates 
as  a  surprise  and  imposition  on  the  other 
party.  In  such  case  the  party  must  answer 
for  his  misrepresentations,  even  though  lnn6- 
cently  made.  Phillips  v.  HolUster,  42  Tenn. 
(2  Cold.)  269 ;  Bankhead  v.  Alloway,  46  Tenn 
(6  Cold.)  56,  75 ;  Lewis  v.  McLemore,  18  Tenn. 
aO  Terg.)  206. 

It  cannot  be  doubted  that  the  defendants 
would  be  liable  In  this  case  If  they  had  inten- 
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Uonally  procured  this  consignment  upon  tbe 
forged  bill  of  lading,  and,  under  the  authori- 
ties above  dted,  it  makes  no  difference  that 
they  acted  Innocently  In  the  matter. 

[S]  The  suit  of  complainant  Is  likewise 
maintainable  on  the  principle  that,  where  one 
of  two  Innocent  parties  must  suffer,  he  by 
whose  act  the  loss  was  occasioned  must  bear 
It.  This  rule  Is  of  frequent  application  In 
controversies  with  reference  to  unauthorized 
deliveries  by  carriers.  Bank  v.  Ballroad,  128 
Tenn.  530,  161  S.  W.  1144,  and  cases  cited. 

[4]  Defendants  did  not  divulge  the  fact 
that  they  were  acting  as  agents  for  others 
when  they  procured  this  car  of  beans  from 
the  carrier,  and  must  therefore  be  held  as 
principals  in  tlie  transaction.  Although  they 
were  mere  selling  agents  for  Botsford  &  Bar- 
rett and  turned  over  the  entire  contents  of 
the  car  to  certain  Nashville  merchants,  they 
did  not  disclose  their  principals  In  their  deal- 
ings with  the  carrier,  and  must  be  held  per- 
sonally liable.  Slier  t.  Perkins,  128  Tenn. 
380,  149  S.  W.  1060,  47  L.  R.  A,  (N.  S.)  232, 
and  authorities  cited. 

Quite  an  able  argument  is  made  In  behalf 
of  defendants  founded  on  the  cases  of  Farga- 
son  T.  Ball,  128  Tenn.  137,  159  8.  W.  221,  60 
L.  R.  A.  (N.  S.)  61,  and  Hoach  v.  Turk,  9 
HeiBk.  708,  24  Am.  Kep.  360. 

In  these  cases  it  was  held  that  cotton  ftic- 
tors  at  Memphis  who  received  cotton  from 
ostensible  owners  and  sold  the  cotton  and 
turned  the  proceeds  over  to  such  ostensible 
owners  could  not  be  held  as  for  a  conversion 
by  parties  in  other  states  who  really  owned  or 
had  mortgage  liens  on  the  cotton. 

In  Fargason  t.  Ball,  supra,  it  is  recognized 
tliat  the  rule  announced  in  these  cases  is  in 
conflict  with  considerable  authority,  but  the 
court  found  it  necessary  to  foUow  Roach  v. 
Turk,  supra,  because  of  the  peculiar  geo- 
graphical location  of  some  of  our  cities,  and 
the  fact  that  the  bulk  of  their  business  is 
transacted  in  other  states.  The  cotton  hnsi- 
ness  at  Memphis  particularly  has  attained 
great  proportions  and  has  been  conducted  on 
the  faith  of  the  law  as  stated  in  Roach  ▼. 
Turk,  supra,  and  the  court  was  unwilling  -to 
adopt  a  different  rule  at  this  late  date. 

In  nether  of  the  cotton  factor  teses,  how- 
ever, did  the  factor  take  any  active  part  in 
procuring  the  merchandise  from  the  owner's 
agent.  There  was  no  misrepresentation  by 
the  factor,  albeit  innocently  made.  Posses- 
sion was  not  obtained  upon  the  faith  of  any 
forged  document  presented  by  the  factor,  and 
this  case  is  therefore  readily  distinguishable 
from  Fargason  v.  Ball,  and  Roach  v.  Turk, 
(m  its  facts. 

We  do  not  think  It  desirable  to  extend  the 
aoctrine  of  Roach  v.  Turk,  and  Fargason  v. 
Ball,  to  cover  cases  Involving  su<^  dream- 
stances  as  are  here  pre»ented.  ' 

[I]  The  general  rule  is  that,  where  a  carri- 
er has  through  mistake  or  fraud  been  Induced 
to  deliver  goods  to  the  wrong  person,  he  may 


maintain  action  against  such  person  for  dam< 
ages.  Sword  v.  Young,  89  Tenn.  128,  14  S. 
W.  481,  604 ;  Walker  v.  I*  &  N.  R.  R.  Co.,  Ill 
Ala.  233,  20  South.  358 ;   6  Cyc  476. 

We  think  It  best  to  adhere  to  the  general 
rule  in  the  case  before  us,  and  the  decree  of 
the  chancellor  la  accordingly  affirmed. 


JOHNSON  OITT  v.  TENNESSEE  EASTERN 

ELECTRIC  CO. 
(Supreme  Court  of  Tennessee.    Jan.  10,  1916.) 

1.  Equitt  <S=21&— Destubejcb. 

_  Defenses  not  appearing  on  the  face  of  com- 

EUinant'B  bill   cannot  be   taken  advantage  of 
y  defendant  on  its  demurrer. 
fEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dfe.  ii  496,  498^500;    Dec  Dig.  ^21§.] 

2.  Statutes  9=330  —  Enactment  —  Vkto  by 
Executive— Effect  of  "Adjoubnmknt." 

Const  art.  3,  f  18,  provides  in  part  that  if 
the  Governor  shall  fail  to  return  any  bill  with 
his  objections  within  6  days  (Sundays  excepted) 
after  presentment  to  him,  it  shall  become  a  law 
without  his  signature,  unless  the  General  As- 
sembly, by  adjonmment  prevents  its  return,  in 
which  case  it  shall  not  become  a  law.  Held, 
that  "adjournment"  as  used,  means  final  ad- 
journment of  both  houses,  though  as  the  word  is 
generally  used  it  may  be  intended  to  signify  ei- 
ther a  temporary  or  a  final  adjonrnment  so  that 
a  bill  which  was  held  by  the  Governor  for  33 
days  before  its  return  vetoed,  for  30  days  of 
which  both  houses  of  the  General  Assembly  were 
adjourned  temporarily  pursuant  to  joint  reso- 
lution, became  a  law,  as  it  might  have  been  re- 
turned during  adjournment  within  5  days  with 
veto  to  an  agent  of  the  House  of  Representa- 
tives, in  which  the  bill  originated,  such  as  the 
clerk. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  g  32;    Dec.  Dig.  iS=»SO.] 

8.  Statutes  «=»32  —  Enactment  —  Veto  by 

Executive— Rbtdrn  or  Bill. 

A  return  of  a  bill  by  the  Governor,  with 
his  objections  thereto  in  writing,  made  to  the 
committee  on  enrolled  bills  of  the  bouse  of  origin 
or  to  any  member  thereof,  is  a  good  return  of 
the  bill  and  objections  witliin  Const  art  3,  { 
18,  providing  that  the  Governor's  failure  to  re- 
turn the  bul  with  objections  within  5  days, 
Sundays  excepted,  after  presentment  to  him, 
causes  it  to  become  a  law  without  his  signature, 
unless  adjournment  of  the  General  Assembly 
prevents  such  return. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  86;    Dec.  Dig.  «=»32.] 

4.  Statutes  ^ssSO— Enactusnt— Rbtubn  bt 
GovBBNOB— Statute— "Adjoubnmbnt." 
Shannon's  Code,  !S  227-230,  touching  the 

Srocedure  in  regard  to  bills  after  enrollment 
oes  not  amount  to  a  construction  of  Const  art 

3.  S  18,  providing  that  failure  of  the  Governor 
to  return  a  bill  mthin  5  days  after  presentment 
to  bim,  shall  cause  it  to  become  a  law  without 
his  signature,  unless  return  is  prevented  by  ad- 
journment in  conflict  with  the  construction  in 
the  section  of  "adjournment"  as  meaning  "final 
adjonmment" 

[Ed.  Note.— SV>r  other  cases,  see  Statutes, 
Cent  Dig.  i  32;   Dec.  Dig.  <&s>30.] 

Appeal  from  Chancery  Court,  Washington 
County;   Hal  H.  Haynes,  Chancellor. 

Suit  by  the  City  of  Johnson  City  against 
the  Tennessee  Eastern  Electric  Company. 
From  a  decree  that  complainant  was  entitled 
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to  the  writ  of  mandamTis  sought  by  Its  snp- 
plemental  bill,  defendant  ai^als.    Affirmed. 

Tbad  A.  Co?,  of  Johnson  City,  for  appel- 
lant. Geo.  O.  Sella,  of  Johnson  City,  for  ap- 
pellee. Frank  M.  Thompson,  Atty.  Gen.,  for 
the  State. 

BUCHANAN,  J.  The  original  bill  was  filed 
herein  by  the  city  of  Johnson  City,  claiming 
certain  rights  under  House  Bill  No.  19  of  the 
General  Assembly  of  1915,  and  predicating 
said  rights  upon  the  enactment  of  said  bill 
into  law,  according  to  the  requirements  of 
the  Constitution.  The  Tennessee  Eastern 
Electric  Company  demurred,  the  chancellor 
overruled  the  demurrer  and  decreed  that 
House  Bill  No.  19  was  a  law,  and  that  com- 
plainant was  entitled  to  the  writ  of  manda- 
mus sought  by  its  supplemental  bill.  The 
Electric  Company  appealed  and  has  assign- 
ed errors  In  this  court. 

[1]  We  need  not  discuss  the  second  and- 
third  assignments  of  error.  They  are  predi- 
cated on  the  existence  of  certain  defenses 
which  do  not  atq>ear  on  the  face  of  complain- 
ant's bill,  and  which  defendant  cannot  have 
advantage  of  by  demurrer.  The  only  matter 
arailable  to  defendant  under  its  demurrer 
was  its  assault  on  the  validity  of  House  Bill 
No.  19.    A  copy  of  that  bill  is  as  follows: 

"House  BUI  No.  19. 
"(Mr.  Barnes).    An  act  to  authorize  the  presi- 
dent and  secretary  of  the  state  board  of 
education  to  certify  expenses  for  lighting 
the  State  Normal  at  Jonnson  City,  and  to 
provide  for  the  payment  of  such  expenses. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee  that  the  presi- 
dent and  secretary  of  the  state  board  of  eiiuca- 
tion  be  and  they  nereby  are  anthoriEed  and  di- 
rected to  certify  to  the  comptroller  of  the  treas- 
ury   the   necessary    expenses    for   lighting   the 
State  Normal  School  at  Johnson  City  from  the 
final  passage  of  this  act,  provided  that  payment 
for  current  shall  not  exceed  five  cents  per  kilo- 
watt honr. 

"Sec.  2.  Be  it  further  enacted,  that  the  comp- 
troller of  the  treasury  shall  disburse  the  moneys 
for  the  expenses  so  certified  in  tite  manner  pre- 
scribed by  law  for  the  disbursement  of  money 
to  charitable  institutions. 

.  "Sec  S.  Be  it  further  enacted  that  this  act 
take  effect  from  and  after  its  passage,  the  pub- 
lic welfare  requiring  it. 
"Passed  March  30th,  1915. 

"William  P.  Cooper, 
"Speaker  of  the  House  of  Representatives. 
"Albert  E.  Hill. 

"Spealter  of  the  Senate." 

Appearing  under  the  above  is  the  notation: 
"This  bill  vetoed  by  the  Governor,  and  veto 
sustained  by  the  House  of  Representatives." 

The  following  is  a  copy  of  a  message  from 
the  Governor  addressed  to  the  Speaker  of 
the  House  of  Representatives  setting  out  the 
objections  of  the  Governor  to  House  Bill  No. 
19: 

"To  the  Speaker  of  the  House  of  Representa- 
tives. I  am  returning  House  Bill  No.  19  with- 
out my  approval,  for  the  reason  that  the  con- 
tract made  and  entered  into  by  and  between 
Johnson  City  and  the  state  board  of  education 
expressly  pcsvided  that  free  lights  and  water 
would  be  famished  the  seboel  in  tlw  event  tiie 


same  was  located  at  tiiat  place.  Therefore  the 
furnishing  of  lights  free  to  this  school  was  a 
part  of  the  consideration  agreed  to  be  paid  by 
Johnson  City,  for  the  location  of  the  same. 

"Tom  O,  Bye,  Governor. 

"May  4.  1916." 

House  Bill  Na  19  originated  In  the  House 
and  passed  the  House  and  Senate  in  all  re- 
spects as  required  by  the  provisions  of  sec- 
tion 18  of  article  2.  It  was  then  signed  by 
the  respective  speakers  in  open  session,  and 
the  fact  of  such  signing  noted  on  the  Journal. 
The  date  of  its  passage  in  the  House  was 
March  30,  1915.  It  was  then  presented  to 
the  Governor,  and  this  occurred  on  April  1, 
1915.  The  bill  remained  in  the  hands  of  the 
Governor  continuously  from  the  last  above 
date  to  May  4,  1915,  on  which  day  his  ex- 
cellency returned  the  bOl  to  the  bouse  in 
which  it  originated  with  his  objections  to  it 
in  writing  set  out  supra.  The  House  failed 
again  to  pass  the  bill,  notwithstanding  the 
objections  of  the  executive. 

On  April  3,  1915,  both  houses  of  the  Gen- 
eral Assembly,  by  joint  resolution  adjonrned, 
not  sine  die,  but  to  meet  again  on  May  3, 
1915,  on  which  latter  date  that  body  again 
assembled  pursuant  to  adjournment. 

[2,3]  From  the  foregoing  it  is  apparent 
that  excluding  the  day  the  Governor  received 
the  bill  and  including  the  day  it  was  return- 
ed with  bis  objections  to  the  house  in  which 
it  orlgiuated,  this  bill  was  continuously  in 
his  hands  for  the  space  of  33  days.  Under 
the  facts  which  are  not  in  dispute  the  con- 
troversy between  the  parties  is  narrowed  to 
a  single  question.  What  is  meant  by  "ad- 
journment" in  section  18,  art.  S,  of  our  Cou- 
stttution? 

At  this  point  two  rival  contentions  arise. 
First,  appellant  Insists  that,  under  section 
18,  article  3,  of  our  Constitution  of  1870,  the 
return  of  a  bill  with  his  objections  thereto  in 
writing,  which  is  required  to  be  made  by  the 
Governor,  if  he  refuse  to  sign  it,  must  be 
made  to  the  house  in  which  the  bill  orig- 
inated, at  a  time  when  there  is  present  in 
that  house  a  quorum  of  its  members  compe- 
tent to  a  reconsideration  of  the  bill  or  other 
transaction  of  legislative  business.  Second, 
appellee  insists  that  audi  return  may  be 
made  to  some  officer,  agent,  or  employ^  of  the 
honse  chargeable,  within  the  meaning  of  the 
Constitution,  with  the  duty  of  placing  be- 
fore the  house,  for  Its  reconsideration,  the 
returned  bill,  and  the  objections  of  the  Gov- 
ernor thereto,  whether  a  quorum  of  the  mem- 
bership of  the  house  be  present  or  not  at  the 
time  the  bill  with  the  objeetions  of  the  Gov- 
ernor be  placed  in  the  hands  of  the  officer, 
agent,  or  employ^  of  the  house. 

Section  18  of  article  3  is  as  follows: 

"Every  bill  which  may  pass  both  houses  of 
the  (General  Assembly,  shall  before  it  liecomes  a 
law,  be  presented  to  the  Governor  for  his  signa- 
ture. It  he  approve,  he  shall  sign  it,  and  th« 
same  shall  become  a  law;  but  if  he  refuse  to 
sign  it,  he  shall  return  it  with  his  objectiona 
thereto,  in  writing,  to  the  hotise  in  which  it 
originated;  and  said  ho«M~Mrii«U  oauaa  said 
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objections  to  be  entered  at  large  upon  its  Jour- 
nal, and  proceed  to  reconsider  the  bill.  If  after 
such  reconsideration  a  majority  of  all  the  mem- 
bers dected  to  that  house  shall  agree  to  pass  the 
bill  notwithstanding  the  objections  of  the  ez- 
ecutivp,  it  shall  be  sent,  with  said  objections, 
to  the  other  house,  by  which  it  shall  be  like- 
wise reconsidered.  If  approved  by  a  majority  of 
the  whole  number  elected  to  that  house,  it  shall 
become  a  law.  The  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names 
of  all  the  members  voting  for  or  against  the  bill 
Bhall  be  entered  upon  the  journals  of  their  re- 
spective houses.  If  the  Governor  shall  fail  to 
return  any  bill,  with  his  objections  within  five 
days  (Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  become  a  law 
without  his  signature,  unless  the  General  As- 
sembly, by  its  adjournment,  prevents  its  re- 
turn, in  which  case  it  shall  not  become  a  law. 
Every  joint  resolution  or  order  (except  on  ques- 
tions of  adjournment),  shall  likewise  b«  pre- 
sented to  the  Ciovernor  for  his  signature^  and 
before  it  shall  take  effect  shall  receive  his  sigr 
nature ;  and  on  being  disapproved  by  him  shall, 
in  like  manner,  be  returned  with  his  objections; 
and  the  same,  before  it  shall  take  effect,  shall  be 
repassed  by  a  majority  of  all  the  members  elect- 
ed to  both  houses,  in  the  manner  and  according 
to  the  rules  prescribed  in  case  of  a  bill." 

It  is  manifest  from  a  reading  of  tbe  fore- 
going section  that  If  the  Insistence  of  the  ap- 
pellant be  tbe  true  postulate  from  which 
we  should  proceed,  that  Is  to  say,  if  the  re- 
turn must  be  made  to  the  house  when  a 
quorum  of  Its  membership  Is  present,  then 
the  meaning  of  tbe  phrase  In  the  above  sec- 
tion, "unless  the  General  Assembly  by  Its  ad- 
Joornment  prevents  its  letucn"  is  that  any 
adjournment  which  would  result  In  the  ab- 
sence of  a  quorum  would  be  such  an  adjourn- 
ment as  would  prevent  the  return  of  tbe  bill, 
and  therefore  it  would  resalt  that  the  Oot- 
ernor  could  not  return  a  bill  during  adjourn- 
ment If  the  house  in  which  it  originated  had 
adjourned  for  midday  luncheon,  or  had  ad- 
journed at  night  until  tbe  following  morning, 
or  had  adjonrned  for  any  longer  period  of 
time,  or  had  finally  adjourned. 

If  we  should  adopt  the  above  conclusion 
It  would  necessarily  result  In  a  holding  that 
the  time  daring  which  the  house  In  which 
the  bill  originated  was  temporarily  adjourn- 
ed could  not  be  counted  against  the  time 
limiting  the  Governor's  right  or  power  to  re- 
tom  the  bill  with  bis  objections  to  6  days 
from  tbe  time  it  was  presented  to  him,  and 
therefore  In  order  that  the  Governor  might 
at  times  be  advised  of  the  amount  of  time 
within  which  the  power  was  still  in  him  to  so 
act  In  respect  of  any  particular  bill.  It  would 
be  necessary  that  he ,  be  informed  of  the 
length  of  each  adjournment,  and  that  he  add 
the  space  of  each  to  the  5  days'  time  referred 
to  above.  We  think  such  a  construction 
would  result  in  many  evils  and  abuses,  and 
that  it  is  not  tbe  one  intended  by  the  f  ramers 
of  section  18  of  article  8. 

The  sound  insistence  is  the  one  made  by 
appellee.  "Adjournment,"  as  used  in  the 
phrase  alx>va  quoted  from  tbe  Constitution, 
means  final  adjournment  The  framers  of 
the  Ooostltatlan  most  have  known  that  eaCli 


house  of  the  General  Assnnbly  which  would 
meet  after  the  adoption  of  the  Constitution 
of  1870  would  iiave  a  committee  on  enrolled 
bills.  Such  a  committee  Is  necessary  to  the 
orderly  administration  of  legislative  business. 
Such  a  committee  existed  in  each  house  of 
the  General  AssemUjr  of  Tennessee  prior  to 
tbe  adoption  of  tbe  Constitution  of  1870,  and 
has  existed  since  tbe  adoption  of  that  Con- 
stitution. Soon  after  the  adoption  of  tbe 
Constitution  of  1870,  In  tuct  at  the  session  ° 
of  the  General  Assembly  of  the  year  1871, 
legislation  was  passed,  which  now  appears 
as  sections  227  to  230,  Inclusive,  of  Shannon's 
Code.      These  sections  are  as  follows: 

"Sec.  227.  Every  bill,  Joint  resolution,  or  or- 
der, except  on  questions  of  adjoarn'ment,  shall, 
after  the  same  has  been  passed,  enrolled,  and 
signed  by  the  speakers  of  both  houses  of  the 
General  Assembly,  be  presented  by  the  committee 
on  enrolled  bUls  of  that  house  wherein  such  bill, 
joint  resolution,  or  order  originated,  to  the 
Governor  for  his  signature ;  and  said  committee 
shall  report  that  they  have  presented  the  bill, 
joint  resolution,  or  order  to  the  Governor  for 
his  signature,  and  the  date  of  such  presentation, 
which  report  shall  be  entered  on  the  journal 
of  that  house  to  which  such  committee  belongs: 
Provided,  that  no  bill|  joint  resolution,  or  or- 
der sitall  be  presented  to  the  Governor  as  afore- 
said until  the  time  for  moving  a  reconsideration 
shall  have  expired,  unless  expressly  ordered  by 
that  house  wherein  such  bill,  joint  resolution,  or 
order  originated:  And  provided  further,  that  the 
speaker  of  the  Senate  shall  first  sign  all  bills 
and  joint  resolntidns  originating  in  the  Senate, 
and  the  speaker  of  the  House  of  Bepresentatives 
shall  first  sign  all  bflls  and  joint  resolutions 
originating  in  the  House  of  Bepresentatives. 

"Sec.  22a  If  the  Governor  shall  fail  to  return 
any  bill,  joint  resolution,  or  order,'  with  his 
objections,  within  five  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  it 
shall  be  the  duty  of  the  committee  on  enrolled 
bills  of  that  house  wherein  such  bUl,  joint  reso- 
lution, or  order  originated  to  cause  said  bill, 
joint  resolution,  or  order  forthwith  to  be  re- 
enrolled  ;  and  the  same  shall  thereupon  be 
signed  by  the  respective  speakers  of  each  house, 
who  shall  annex  and  sign  the  following  certifi- 
cate: 

"  This  bill  (joint  resolution  or  order)  having 
been  presented  to  the  Governor  for  his  signa- 
ture on  the day  of ,  and  the  Gov- 
ernor having  failed  to  return  it  within  the  time 
prescribed  by  law,  the  same  is  hereby  declared 
to  have  become  a  law  (or,  in  case  of  a  joint 
resolution  or  order,  the  same  is  hereby  declared 

to  have  taken  effect).    This day  of  , 

18-. 

"  'Speaker  of  the  House  of  Bepresentatives. 

"  'Speaker  of  the  Senate.' 

"Sec.  229.  If  the  Governor  approve  the  bill, 

Joint  resolution,  or  order,  he  shall  write  upon  the 

same,  to  the  left  of  and  below  the  signature  of 

the  speaker  of  the  two  houses,  the  fact  and  date 

of  his  approval,  as  follows:    'Approved  , 

18 — ,'  and  shall  sign  the  same  as  follows:  '— — , 
Governor.' 

"Sec.  230.  When  any  bill.  Joint  resolation,  or 
order  shall  have  been  returned  duly  signed  by 
the  Governor,  or  shall  have  been  passed  over  his 
veto,  or  shall  otherwise  become  a  law,  the  com- 
mittee on  enrolled  bills  of  that  house  wherein 
such  bill,  joint  resolution,  or  order  originated, 
shall  forthwith  file  the  same  in  the  office  of  the 
Secretary  of  State,  and  shall  report  the  fact  and 
date  of  such  filing,  which  report  shaU  be  entered 


upon  tbe  journaL 
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Beyond  qnestlon  a  tetnm  made  by  the 
Governor  of  a  bill  wltb  his  objections  there- 
to in  writing  to  the  committee  on  enrolled 
bills  of  the  house  of  origin,  or  to  any  member 
thereof,  would  be  a  good  retnm  of  the  Mil 
and  objiectlons  within  the  meaning  of  the 
Constitution.  The  committee,  or  any  mem- 
ber of  It  rlrtate  offldl,  would  be  under  the 
duty  of  placing  before  the  house  where  the 
bill  originated,  when  a  quorum  was  present 
'  therein,  the  bill  with  the  objections  of  the 
Governor  thereto,  to  the  end  that  the  bill 
might  be  reconsidered  by  that  house,  and  if 
passed  by  It,  and  passed  by  the  other  house, 
notwithstanding  the  objections  of  the  execu- 
tive, it  might  be  dealt  with  by  the  committee 
as  provided  by  section  230  of  Shannon's  Code. 
Futbermore,  we  think  such  a  return  might 
properly  be  made  within  the  meaning  of  the 
Constitution  to  the  clerk  of  the  house  In 
which  the  bill  originated.  He  would  be 
chargeaUe  by  reason  of  his  office  or  employ- 
ment with  the  duty  of  Informing  the  house, 
when  a  quorum  was  present,  of  the  fact  that 
the  Governor  had  returned  the  bUl  with  his 
objections  thereto.  The  hou^e  in  which  a  bill 
originates  is  a  component  part  of  the  Gieneral 
Assembly.  The  General  Assembly  is  one  of 
the  three  distinct  departments  of  government, 
under  our  Constitution.    See  article  2,  |  1. 

The  house  In  which  a  bill  originates  is  a 
parliamentary  body,  and  must,  so  far  aa  the 
manual  possession  of  Its  journals,  bills  and 
enrolled  bills,  resolutions  and  the  like,  Is 
concerned  be  represented  by  agents.  It  has 
custody  of  such  things  through  Its  agents, 
and  although  a  house  In  which  a  bill  orig- 
inated might  be  In  open  session  with  a 
quorum  present,  It  could  only  gain  knowl- 
edge of  the  fact  that  the  bill  was  returned  by 
the  Governor,  with  his  objections,  through 
the  manual  act  of  some  agent  for  the  bouse, 
or  member  acting  in  that  capacity.  In  other 
words,  If  a  bill  should  be  returned  by  the 
Governor,  with  his  objections,  to  the  house 
in  which  It  originated,  f^hlle  the  house  was 
in  open  session,  with  a  quorum  present,  and 
ready  to  reconsider  the  bill,  the  messenger 
from  the  Governor,  or  the  Governor  himself, 
if  he  should  return  the  bill  In  person,  would 
doubtless  deliver .  manual  x>ossession  of  the 
bill  to  the  clerk  of  the  house,  to  the  sp^ker 
of  the  house,  pr  to  some  member  of  the  com- 
mittee on  enrolled  bills,  and  by  means  of  the 
individual  agency  so  selected,,  the  house  would 
gain  intelligence  of  the  fact  that  the  bill  had 
been  returned,  and  of  the  substance  and 
meaning  of  the. objections  of  the  Governor 
returned  with  the  bill.  These  considerations 
demonstrate  that  it  could  not  have  been  the 
intent  of  the  framers  of  section  18  of  article 
3  that  the  return  of  the  bill,  with  the  objec- 
tions of  the  Governor,  could  only  be  made 
while  the  hous6  In  which  the  bill  originated 
was  in  open  meeting  with  a  quorum  present. 
^tUng.  could,  be  ^compiished  by;  a  return 
of  this  character  which  would- not  be  equally 


well  accomplished  In  any  one  of  the  other 
modes  above  indicated.  The  intent  of  the 
framers  of  the  Constitution  was  that  the 
Governor  should  have  5  days'  time  within 
which  to  consider  the  bill  and  to  determine 
whether  he  would  approve  and  sign  the  bill, 
or  refuse  to  sign  It,  and  return  it  with  his 
objections  to  the  house  In  which  It  originat- 
ed. If  the  framers  of  the  Constitution  had 
Intended  that  the  Governor  should  have  a 
longer  time  within  which  to. perform  those 
duties,  that  intent  would  no  doubt  have  been 
made  to  appear  in  plain  terms. 

Only  one  contingency  can  save  a  bill  from 
becoming  a  law,  where  the  Governor  falls  to 
return  It,  with  his  objections,  to  the  house 
where  it  originated,  within  the  time  limited ; 
"the  same  shall  become  a  law  without  his 
signature,  unless  the  General  Assembly,  by 
its  adjournment,  prevents  its  return, .  In 
which  case  It  shall  not  become  a  law."  Such 
is  the  unmistakable  mandate  of  the  Constltn- 
tlon.  House  Bill  No.  19  was  not  returned 
during  the  time  limited  within  which  power 
was  vested  in  the  Governor  to  return  it  with 
his  objections ;  its  return  was  not  prevented 
by  final  adjournment  of  the  Assembly ;  there- 
fore the  bill  became  a  law  at  the  expiration 
of  the  time  limited,  and  Its  subsequent  re- 
turn by  the  Governor  to  the  House,  and  any 
action  on  It  taken  by  the  House  must  be  re- 
garded as  nullities.  When  the  bill  became  a 
law  it  was  the  duty  of  the  committee  on 
enrolled  bills  to  deal  with  it  as  required  by 
the  provisions  of  sections  228  and  230,  Shan- 
non's Code. 

In  support  of  the  conclusions  above  reach- 
ed It  may  be  noted  that  section  18  of  article 
3  will  not  bear  the  construction  that  the  ad- 
journment of  the  house  In  which  the  bill  orig- 
inates, is  Bufflcient  to  prevent  the  return  of 
a  bill  with  the  objections  of  the  Governor. 
To  work  that  result  both  houses  mnst  ad- 
journ; the  "General  Assembly"  must  ad- 
journ ;  there  must  be  an  end  of  the  session 
during  which  the  bill  originated.  A  session 
of  the  General  Assembly  is  an  entirety  with- 
in the  meaning  of  our  Constitution.  If  It  be 
a  regular  session  Its  beginning  is  fixed  by  the 
Constitution,  section  8,  article  2,'  and  the  ses'- 
Bion  terminates  when  both  Houses  composing 
It  shall  have  adjourned  sine  die.  If  the  Genl 
eral  Assembly  be  convened  Into  session  by  a 
proclamation  of  the  Governor,  as  It  may  \)i 
under  section  9  of  article  3,  Its  session  begins 
at  the  time  fixed  In  the  call,  and  ends  witii 
Its  adjournment  sine  die.  There  Is  no  war- 
rant in  the  Constitution  for  the  Idea  that  A 
session  of  the  General  Assembly  ends  with 
each  temporary  adjournment  by  the  joint  ac- 
tion of  both  bouses  comi>osing  It,  nor  for  th^ 
idea  that  a  new  session  begins  with  each  sub^ 
Sequent  resumption  of  activity.  The  session 
is  continuous,'  although  parliamentary  and 
legislative  activity,  which  must  be^  accom- 
idlsfaed  by  human  agencies,  neeessailly  can- 
not be  continuous. -'If  the  intent  of  titefram- 
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era  of  tbe  -ConatitotloB'  bad  been  tbat  a  mere 
temporai7  adjournment  of  the  hoiue  in  whicb 
a  btU  originated  could  preveat  ittf  return  by 
the  Qovemor  within  the  time  limited,  no  rea- 
son can  be  Imagined  for  their  failure  to  ex- 
press the  idea  In  plain  terms.  The  words 
"General  Assembly"  should  have  been  omitted 
tf  such  was  the  intent,  and  the  words,  "the 
house  in  which  tbe  bill  originated,"  should 
have  been  substituted  in  lieu. 

In  tbe  second  edition  of  the  American  and 
English  Encyclopedia  of  Law,  volume  26,  p. 
651,  the  substance  of  the  text  is  that  wbttre 
there  is  a  constitutional  provislOD  that  in 
case  of  failure  of  an  executive  to  act  upon  a 
bUl  presented  to  him  within  a  specified  time 
it  shall  become  a  law,  it  Is  usually  modified 
by  the  provision  that  in  case  of  an  adjourn- 
ment of  the  Legislature  before  the  expiration 
of  the  time  limited  the  bill  shall  not  become 
a  law,  and  that  such  provisions  in  a  Onsti- 
tutlon  mean  a  final  adjournment,  and  cases 
are  dted  in  notes  11  and  12  to  sustain  the 
above  text. 

A  learned  author  on  statutory  construction 
has  the  following  text  on  the  same  subject: 

"Many  GonstitutionB  provide,  that  an  act  shall 
become  a  law  without  the  Governor's  signature 
if  he  retain  it  for  a  certain  number  of  days 
after  It  is  presented  to  him  for  approval  [citing 
McNeil  V.  Commonwealth,  12  Bush.  (Ky.) 
727],  unless  the  adjournment  of  the  Legislature 
shall  prevent  him  from  returning  it  within  that 
time,  and  in  that  case  that  it  shall  not  become 
a  law.  The  adjonmment  intended  by  this  provi- 
sion is  a  final  adjournment,  not  adjournments 
from  time  to  time."  Lewis'  Sutherland,  Statu- 
tory Construction  (2d  Ed.)  vol.  1,  §  62. 

To  sustain  his  text  tbe  author  cites  Mill- 
er V.  Hurford,  11  Neb.  377,  9  N.  W.  477,  and 
State  V.  Michel,  52  La.  Ann.  936,  27  South. 
^^05,  49  L.  R.  A.  218,  78  Am.  St  Rep.  364. 

The  doctrine  announced  by  the  text-books 
above  cited  seems  to  have  had  its  origin,  so 
far  as  the  American  courts  are  concerned, 
in  the  Opinion  of  the  Justices  reported  in 
3  Mass.  597.  This  opinion  was  rendered  In 
1791,  and  appears  to  be  the  leading  case  of 
the  line  supporting  the  doctrine  as  laid  down 
in  the  above  text-books.  Tbe  holding  was 
followed  in  tbe  opinions  of  tbe  Justices  on 
the  Soldlera  Voting  BUI  rendered  in  1864  by 
the  New  Hampshire  Supreme  Court;  see  45 
N.  B.  607.  Next  In  order  of  date  is  Har- 
pendlng  v.  Ilaight,  39  Cal.  189,  2  Am.  R^. 
432,  decided  In  1870;  next  is  Corwln  ▼. 
ComptroUer,  6  S.  C.  390,  decided  la  1876  v 
next  Is  Miller  v.  Hurford,  11  Neb.  378,  9 
^.  W.  477,  decided  in  18S1 ;  next  is  Hequem- 
^nrg  T.  City,  of  Dunkirk,  decided  by  the 
Suprone  Court  of  New  York  in  1888  and  re- 
ported In  49  Hun,  650,  2  N.  X.  Supp.  447. 

Each  of  the  foregoing  cases  supports  the 
text  above  quoted  from  the  text-books, .  and 
also  of  course  supports  the  view  which  we 
take  In  tbe  present  case  of  the  meaning  of 
section  18  of  article  3  of  our  Constitution. 
In  each  of  the  cases  above  referred  to,  the 
constitutional  provision  construed  by  the 
court  WM  in  substance  the  same  as  the  pro- 


vision construed  by  us  In  the  present  case.  It 
is  Insisted  for  appellant,  however,  that  there 
is  a  conflict  of  authority  In  the  American 
courts.  The  conflict  Is  very  slight,  if  it  may 
be  said  to  exist  l^e  first  opposing  case  re- 
Ued  on  is  People  v.  Hatch,  33  IlL  135.  Tbe 
text  of  tbe  Illinois  Constitution  construed 
by  the  court  in  that  case  was  substantially 
the  same  as  our  own  with  one  very  material 
exceptl<m;  for  after  tbe  words,  "unless  the 
General  Assembly  shall  by  their  adjourn- 
ment prevent  its  return,"  the  section  con- 
strued in  the  lUlnois  Constitution  concluded 
OS  follows: 

"In  which  case  tbe  said  bill  shall  be  returned 
at  the  first  day  of  the  meeting  of  the  General 
Assembly,  after  the  expiration  of  the  said  ten 
days."    Const  lU.  1848,  art  4,  {  21. 

This  last^quoted  clause  Is  not  In  our  Con- 
stitution. If  it  were  we  could  very  well 
reach  tbe  same  conclusion  at  which  the  Illi- 
nois court  arrived  (without  however,  adopt- 
ing all  of  Its  reasoning,  for  it  is  manifest 
that  the  last^juoted  clause  unerringly  In- 
dicated the  Intent  of  the  Illinois  Constitution 
to  be  that  the  return  of  the  bill  sbodld  only 
be  made  to  tbe  house  in  open  meeting,  ntere 
was  a  clearly  implied  grant  to  tbe  Govern- 
or of  such  additional  time  In  which  to  make 
tbe  return  as  might  elapse  between  the  ex- 
piration of  the  10  days  expressly  granted  and 
the  first  day  of  the  meeting  of  the  General 
Assembly  thereafter.  The  Intent  of  the  Illi- 
nois Constitution  clearly  was  that  a  tem- 
porary adjournment  of  the  house  should  re- 
lieve the  Governor  of  the  duty  of  making 
the  return  during  such  adjournment;  while 
under  our  Constitution  no  such  Intent  can  be 
discerned,  but  a  contrary  one,  as  we  think, 
clearly  appears.  Some  of  the  reasoning  of 
the  IlUnois  court  is  In  conflict  wUh  the  views 
we  entertain,  and  with  those  entertained  by 
tbe  other  courts  above  dted.  But  it  Is  man- 
ifest that  the  conclusion  reached  by  the  Illi- 
nois court  must  be  rested  upon  the  peculiar 
provision  of  Its  Constitution  above  set  out 
Tbe  next  case  relied  on  by  appellant  is  State 
V.  South  Norwalk,  77  Conn.  257,  68  AU.  759. 
That  case  was  decided  in  1904,  and  while 
It  construed  a  section  of  the  Connecticut 
constitution  similar  in  substance  to  our  sec- 
tion 18  of  article  3,  and  held  that  a  mere 
temporary  adjournment  of  the  Legislature 
would,  within  the  Intent  of  the  Connecticut 
Constitution,  prevent  the  return  of  a  bill  by 
the  Governor  with  bis  objections  to  the  house 
in  which  it  orlgiuated ;  yet  ^ben  examined 
the  decision  seems  to  be  rested  on  a  prac- 
tical construction  of  the  Constitution  of  Con- 
necticut made  by  tbe  Legislature  and  chief 
executives  of  the  state  and  acted  upon  by 
these  two  departments  of  tbe  government 
from  tbe  year  1819  down  to  the  time  of  the 
decision  of  the  case  In  1904.  Thus  it  ap- 
pears that  this  practical  construction  of  the 
Connecticut  Constitution  by  two  departments 
of  the  state  government  had  continued  for 
a  period  of  86  years,  as  tbe  opinion  recites. 
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"since  the  creation  of  tbe  office  of  executive 
secretary  In  1819  the  Invariable  practice  In 
returning  a  bill  has  been  to  return  It  by 
his  hand  for  delivery  in  open  house  to  the 
proper  officer."  Now  the  Constitution  con- 
strued In  that  case  was  adopted  in  1818,  so 
that  the  construction  which  was  sustained 
by  the  opinion  had  been  placed  upon  the  Con- 
stitution practically  during  the  entire  period 
of  its  existence.  The  opinion,  though  ren- 
dered long  after  the  establishment  of  a  unan- 
imous current  of  authority  contrary  to  some 
of  the  reasoning  contained  in  the  opinion, 
fails  to  notice  any  of  tbe  cases  holding  the 
opposing  view.  With  the  exception  of  such 
support  as  appellant's  position  may  have 
in  the  reasoning  of  the  two  cases  last-above 
mentioned,  we  have  been  unable  to  find  any 
support  for  it  in  any  of  the  adjudicated 
cases  which  we  have  examined.  There  is, 
however,  to  be  found,  at  section  64,  volume 
1,  Lewis'  Sutherland,  Statutory  Construction, 
a  text  apparently  supporting  appellant's 
view,  but  to  sustain  this  text  the  author  cites 
People  v.  Hatch,  33  111.  135,  which  we  have 
discussed  supra. 

[4]  Appellant  Insists,  however,  that  sec- 
tions 227  to  230  of  Shannon's  Code,  compiled 
from  chapter  139  of  the  Acts  of  1871  and  al- 
ready set  out  In  this  opinion,  amount  to  a 
construction  of  section  18  of  article  3  of  our 
Constitution  in  conflict  with  the  view  which 
we  have  expressed.    Appellant  insists  that: 

"This  legislation  clearly  contemplates  that 
the  five  days  mentipned  in  said  section  18  were 
legislative  days  and  not  calendar  days,  and  that 
the  bill  when  vetoed  shotdd  be  returned  to  the 
bouse  in  which  it  originated,  while  the  same 
was  sitting,  and  not  while  it  was  in  recess,  or 
when  the  Assembly  had  adjonmed,  even  though 
temporarily." 

Now  under  our  Constitution  It  Is  provided 
that: 

"The  Senate  and  House  of  Representatives, 
when  assembled,  shall  each'  *  *  *  ait  upon 
its  own  adjournments  from  day  to  day.  Not 
leas  than  two-thirds  of  all  the  members  to  which 
each  House  shall  be  entitled  shall  constitute  a 
quorum  to  do  business;  but  a  smaller  number 
may  adjourn  from  day  to  day,  and  may  be  au- 
thorized, by  law,  to  conipel  the  attendance  of 
absent  members. 

See  section  11,  article  2.  Note  In  the  fore- 
going quotation  from  the  Insistence  of  appel- 
lant tbe  word  "sitting,"  In  describing  the 
condition  In  which  it  Insists  the  bouse  shall 
be  when  tbe  return  of  a  bill  is  made. 

In  view  of  the  foregoing  quotation  from  the 
Constitution,  article  2,  section  11,  we  take  it 
that  the  word  "sitting,"  In  appellant's  insist- 
ence, means  when  the  house  is  In  legislative 
session,  with  a  quorum  present,  because.  If 
any  other  meaning  should  be  given  to  the 
word  "sitting,"  it  is  apparent  that  less  than  a 
quorum   of  the   membership   of   the  house 


would  have  no  power  to  reconMder  a  t>ill,  if 
returned  while  less  than  a  quorum  was  In  the 
house,  and' an  insistence  that  the  Governor 
might  make  a  return  to  less  than  a  quomm  of 
the  house  where  a  bill  originated  is  tanta- 
mount to  an  insistence  that  the  Governor 
might  make  a  return  to  one  member  of  the 
house.  We  are  unable  to  see  the  force  of 
tbe  insistence  that  the  legislation  above  re- 
ferred to  amounts  to  a  practical  construction 
of  section  18,  article  8,  In  ccnfUct  with  the 
view  which  we  have  announced  as  tbe  tme 
construction  of  that  section.  The  legialatlon 
referred  to,  as  we  think,  merely  outlines  a 
course  of  conduct  In  no  way  in  conflict  with 
the  plain  terms  of  section  18,  article  3. 
These  sections  were  enacted  to  promote  the 
orderly  administration  of  the  business  of  tlie 
legislative  department  of  the  government. 

So  far  as  we  have  judicial  knowledge  of 
any  practical  construction  of  section  18  of 
article  3  in  this  state,  In  respect  of  the  return 
of  bills  when  disapproved  by  the  Governor, 
it  has  been  that  such  return  could  he  made  to 
tbe  clerk  of  the  house  in  which  the  bill  origi- 
nated during  a  temporary  adjoununent  of 
that  house,  or  a  joint  temporary  adjournment 
of  both  houses.  As  the  word  "adjourmnent" 
is  generally  used  in  this  country  It  may  be 
Intended  to  signify  either  an  adjournment 
temporary  or  final  In  character,  and  when 
used  as  it  is  in  section  18  of  article  3,  resort 
must  be  had  to  the  context  to  ascertain  the 
true  sense.  As  the  word  was  used  in  Eng- 
land, at  the  time  Sir  Willlain  Blackstone 
wrote,  it  signified  a  continuance  of  the  ses- 
sion from  one  day  to  another,  and,  said  he: 

"This  is  done  by  the  authority  of  each  house 
separately  every  day,  and  sometimes  for  a  fort- 
night, or  a  month  togetlter,  as  at  Christmas  or 
Easter,  or  upon  other  particular  occasions.  But 
the  adjournment  of  one  house  is  not  the  ad- 
journment of  the  other.  It  hath  also  been  usual 
when  his  Majesty  hath  signified  his  pleasure 
that  both  or  either  of  the  houses  should  ad- 
journ themselves  to  a  certain  day,  to  obey  the 
King's  pleasure  so  signified,  and  to  adjourn  ac- 
cordingly. Otherwise  besides  the  indecorum  of 
a  refusd,  a  prorogation  would  assuredly  foUew 
which  would  often  be  very  inconvenient  to  both 
public  and  private  business;  for  prorogation 
puts  an  end  to  the  session,  and  then  such  billa 
as  are  only  begun  and  not  perfected  must '  be 
restmied  de  novo  (if  at  all)  in  a  Buhseqaeat  ses- 
sion; whereas,  after  an  adjournment,  all  things 
continue  in  the  same  state  as  at  the  time  of  the 
adjournment  made,  and  may  be  proceeded  on 
without  any  fresh  commeicement"  Bla.  Comuk 
VOL  1.  I  186. 

The  distinction  between  adjonmment  and 
prorogation  apparent  In  the  above  excerpt 
was  made  in  the  opinions  Of  the  Justices  in 
3  Mass.  567. 

In  our  oplnlob  tbe  decree  of  the  ciiancenor 
was  correct,  and  the  same  is  affirmed,  at  ap- 
pellant's Cost 
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L  J.  OOOPBSEl  BUBBER  OO.  v.  JOHNSON 

et  aL 
(Supreme  Court  of  Tennessee.     Feb.  8,  1016.) 

1.   COBFOBATIONS    «S>e42— FOREIGN    COBPOKA- 

TioNB  — '  'Doing  Busiksbs'  '  —  '  'Factor'  '  — 

"Commission  Mkbchant." 

A  foreign  corporation,  which  condgned  tires 
for  sale  to  a  company  handling  automobile  ac- 
cessories in  the  state,  was  not  "doing  business" 
within  the  atate  to  render  necessary  compliance 
with  the  foreign  corporation  act  a»  a  condition 
precedent  to  its  right  to  recover  of  the  sureties 
on  the  bond  of  the  consignee,  since  the  business 
of  a  "factor"  or  "commlMion  merchant,"  synon- 
ymooa  terms,  meaning  one  whose  business  is  to 
receive  and  sell  goods  for  commission,  is  not  the 
conduct  of  an  agency  or  business  for  the  con- 
signor of  the  goods  sold  where  the  factor  picks 
customers  at  his  own  risk  and  the  consignor 
does  not  exclusively    own  the  proceeds. 

[£d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2520-2627;  Dec.  Dig.  <S='e42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Commission  Merchant ; 
Doing  Business ;    Factor.] 

2.GOKPOBAIIOIVB  «=»842— FOBBTOir  COBPORA- 

TioNs— Domo  Busiirasa. 

The  requirement  of  a  contract  between  a 
foreign  rubber  company  and  a  local  company 
selling  tires  for  the  rubber  company  on  com- 
missirai  that  the  local  company  should  keep  the 
goods  insured  in  the  name  of  the  rubber  com- 
pany did  not  constitute  the  local  company  a 
business  agency  of  the  rubber  company  so  to 
render  the  latter  subject  to  laws  relating  to  do- 
ing business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |g  2520-2527 ;   Dec.  Dig.  «=642.] 

3.  COBFORATIONS   9S3>642— FOBBIOR  COBPORA- 

TI0N8— "Doing  Business." 

The  provision  of  the  contract  for  the  sale 
on  comnriasion  of  automobile  tires  consigned  to 
an  automobile  accessories  company  in  the  state 
by  a  foreign  mbber  company  that  the  former 
should  make  adjustments  necessary  under  the 
selling  guaranty  out  of  the  letter's  stock  in  its 
hands  did  not  render  the  rubber  company  sub- 
ject to  laws  relating  to  engaging  in  business 
within  the  state. 

[Ed.  Nbte. — ^For  other  eases,  see  Corporations, 
Cent.  Dig.  gj  2620-2627 ;   Dec.  Dig.  «=»642.] 

4.  PBINCIPAL  and  SubETY  <g=»104^RELEASE 
aw  SUBBTT— EXTBNBION  OT  TiHE  FOB  FAT- 
HENT. 

Where  a  company  received  tires  for  sale 
on  consignment  from  a  rubber  company,  the 
contract  providing  that  monthly  remittances  of 
the  proceeds  of  sales  should  be  made  in  oesb, 
the  tact  that  the  company  was  permitted  to  fail 
behind  in  its  payments,  and  the  rubber  com- 
pany accepted  a  note  for  a  month's  sales  pay- 
able in  30  days,  did  not  release  the  surety  on 
the  consignee's  bond,  except  as  to  the  payment 
covered  by  the  note,  since,  if  a  surety  is  liable 
for  different  payments,  an  extension  of  time 
as  to  one  or  mote  will  not  affect  his  liability  for 
others. 

[Ed^  Nota— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  Sg  186-190,  19»-196,  197- 
200;   Dec.  Dig.  ®=»104.] 

6.  Pbincipal  and  Subett  «=»10i— Release 
OK  Sttbett— Extension'  of  Time  fob  Pat- 
uent. 

Where  aooeeaiive  payments  are  to  be  made 

at  fixed  periods,  if  the  creditor  gives  time  as  to 

one  of  such  payments,  he  will  rdease  the  surety 

as  to  it. 
PBd.  Note. — For  other  cases,  see  Principal  and 

Surety,  Cent  Dig.  H  18ft-100,  193-196,  197- 

200 ;   Dec  Dig,  «?=104.] 


Appeal  from  '  Chancery  Covrt,  Darldsoii 
County;    John  Allison,  Chancellor. 

Suit  by  the  I.  j!  Cooper  Rubber  Company 
against  J.  T.  Johnson  and  another.  Decree 
for  defendants,  and  plaintiff  appeals.  Re- 
versed, vltb  decree  In  the  Supreme  Court. 

F.  M.  Bass  and  E.  J.  Walsh,  both  of  Nash- 
ville, for  appellant  Clarence  T.  Boyd,  of 
NadiTllle,  for  appellees. 

WILLIAMS,  J.  This  suit  was  Instituted 
by  the  Cooper  Rubber  Company,  an  Ohio  cor- 
poration, to  recover  of  Johnson  and  Tinsley, 
as  sureties  on  a  bond  executed  by  the  Stand- 
ard Vulcanizing  &  Tire  Company  (called  the 
Ore  company  in  this  opinion),  as  principal. 

The  tire  company  was  engaged  in  handling 
automobile  accessories  in  Nashville,  and  en- 
tered into  a  contract  with  the  rubber  com- 
pany by  the  terms  of  which  the  latter  agreed 
to  consign  to  the  former  tires,  etc,  for  a  des- 
ignated period.  On  account  of.  its  lack  of 
flnandal  ability  or  standing,  the  tire  com- 
pany was  required  to  execute  a  bond  to  save 
harmless  the  rubber  company  in  respect  of  a 
breach  of  the  contract  by  the  tire  company. 

[1]  The  first  and  main  defense  of  the  sure- 
ties is  that  the  complainant  mbber  company 
had  not  complied  with  our  foreign  corpora- 
tion acts,  and  was  doing  business  In  this 
state  through  the  agency  of  the  tire  company ; 
therefore  that  it  may  not  maintain  the  suit 
because  of  the  failure  to  so  comply.  This 
defense  was  sustained  by  the  chancellor. 

The  contract  between  the  two  companies 
la  in  character  one  of  consignment  of  mer- 
chandise for  sale,  unless  one  or  more  of  Its 
provisions  later  to  be  set  out,  relied  on  by 
appellee  as  so  doing,  mark  It  as  one  govern- 
ing the  parties  as  principal  and  agent — the 
tire  company  as  agent  through  which  the 
rubber  company  did  business  In  this  state. 

A  contract  quite  similar  as  to  the  main 
provisions  was  involved  In  th^  case  of  But- 
ler Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co.,  156 
Fed.  1,  84  C.  O.  A.  Iffi,  writ  denied  212  U. 
S.  677,  29  Sup.  Ct.  686,  63  L.  Ed.  658,  In  the 
Court  of  Appeals  of  the  Eighth  Circuit.  In 
reply  to  the  same  defense  that  Is  here  Inter- 
posed—that the  plaintiff  rubber  company  had 
never  qualified  to  do  business  In  the  state 
of  Colorado,  and  that  It  could  not  therefore 
maintain  suit  In  that  state-^the  court  said: 

"It  [the  foreign  corporation]  agreed  to  ship 
the  goods  from  its  warehouse,'  Or  its  nrill,  upon 
the  orders  of  the  appellee,  to  that  company  In 
Denver ;  and  it  did  so.  It  eontracted  to  do,  and 
it  did,  nothing  more..  It  never  had  any  office 
or  place  of  business  in  Colorado.'  It  never  re- 
ceived, stored,  handled,  or  ieold  any  goods,  or 
collected  any  money  for  the 'sales  of  any  goods,, 
in  that  state  under  this  contract.  It  never  in- ' 
curred,  assumed,  or  paid  any  expenses  of  doing 
all  these  things,  or  of  conducting  any  of  the 
business.  The  shoe  coni^any  had  and  main- 
tained a  place  of  business  in  Colorado,  it  rented 
or  owned  the  place  in  which  the  bnsiness  in;  Col- 
orado was  done,  and  it  agreed  to  bear  all  the  ex- 
penses and  losses  of  receiving,  storing,  and  sell- 
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ins  the  goods,  and  it  did  so.  The  purchasers  of 
the  goods  were  pnichasers  from  it,  solicited  and 
secured  by  it  They  were  its  cnstomers,  and  lia- 
ble to  it  for  the  purchase  price  of  the  goods. 
•  •  ♦  The  rubber  company  did  not  agree  to 
do,  and  did  not  actually  do,  any  of  the  business 
of  receiving,  storing,  and  selling  the  goods  in 
Colorado.  The  shoe  company  did  agree  to  do, 
and  did  do,  that  business.  These  facts  have 
driven  our  minds  with  compelling  force  to  the 
conclusion  that,  within  the  true  intent  and 
meaning  of  the  Constitution  and  statutes  of 
Colorado^  the  rubber  company  was  not  doing 
business  in  that  state,  and  the  contracts  between 
these  litigants  are  valid  and  enforceable." 

Among  other  cases  dted  on  the  point  In  the 
opinion  jDst  quoted  from  are  Allen  y.  Tyson- 
Jones  Buggy  Co.,  91  Tex.  22,  40  S.  W.  893, 
714,  and  Gunn  v.  White  Sewing  Machine  Co., 
57  Ark.  24,  20  S.  W.  591,  18  L.  R.  A.  206,  38 
Am.  St  Rep.  223,  and  cited  for  disapproval 
is  the  contrary  ruling  in  Com.  t.  Parlto,  118 
Ky.  108,  80  S.  W.  791.  See,  also,  the  later 
cases  ot  Hessig-Bllls  Drug  Co.  ▼.  Sly,  83 
Kan.  60,  109  Pac.  770,  Ann.  Oas.  1912A,  661 ; 
Stein  Double  Cushion  Tire  Co.  ▼.  Wm.  Fulton 
Co.  (Tex.  Cly.  App.)  160  S.  W.  1013 ;  Sucker 
State  Drill  Co.  y.  Wlrtz,  17  N.  D.  313,  116 
N.  W.  844,  18  L.  R.  A.  (N.  S.)  135,  and  note; 
and  note  to  HarreQ  v.  Peters  Cartridge  Co., 
44  L.  R.  A.  (N.  S.)  1094. 

In  Allen  v.  Tyson-Jones  Buggy  Co.,  supra, 
in  speaking  of  such  a  foreign  corporation's 
status  to  maintain  suit,  it  was  said : 

"The  business  which  it  transacted,  as  shown 
by  the  allegations,  was  to  enter  into  a  contract 
with  the  commission  merchants  to  sell  its  bug- 
gies and  phaetons  on  conunission.  •  •  •  The 
selling  of  the  buggies  and  phaetons,  which  was 
to  be  done  by  the  commission  merchants,  was 
not  a  business  done  or  carried  on  by  the  cor- 
poration. It  was  the  business  of  the  conunia- 
sion  merchants  themselves." 

The  terms  "factor"  and  "commission  mer- 
chants" are  said  to  be  nearly  or  Quite  synony- 
mous; the  former  expression  being  more 
common  in  the  language  (tf  the  law,  and  the 
latter  In  the  language  of  commerce.  A  "fac- 
tor" is  one  whose  business  It  is  to  receive  and 
sell  goods  for  a  commission,  being  Intrusted 
with  the  possession  of  the  goods  to  be  sold, 
and  usually  selling  in  his  own  name.  1 
Mechem  on  Agency,  iS  74,  2497,  et  seq. 

While  in  one  sense  a  factor  or  commission 
merchant  is  the  agent  of  the  consigning  deal- 
er or  manufacturer,  he  does  not  conduct  an 
agency  or  business  for  the  latter  at  the  place 
of  business  of  the  former,  where  the  sales  of 
the  consigned  merchandise  are  made  to  ens 
tomers  chosen  by  the  local  dealer,  at  his  own 
risk,  and  the  proceeds  of  the  sale  do  not  be- 
come the  exclusive  property  of  the  consign- 
ing company.  A  business  so  conducted  is 
truly  said  to  be  that  of  the  factor  or  com- 
mission merchant 

[2]  A  provision  of  the  contract  p<dnted  to 
by  appellee  sureties  as  showing  a  doing  of 
business  in  the  state  Is  one  which  makes  it 
the  duty  of  the  tire  company  to  insure  the 
goods  in  its  hands,  as  follows: 

"Third.  It  is  mutually  agreed  that  the  second 
part;  shall  at  all  times  cause  the  said  merchan- 
dise in  its  possession  to  bst  to  the  satisfaction 


of  the  first  party,  insured  against  fire  in  the 
name  of  th«  first  party,  to  an  amdnnt  not  less 
than  80  per  cent  of  the  value  of  said  merchan- 
dise. It  is  further  understood  that  the  policies 
covering  such  insurance  shall  be  made  payable 
to,  and  deposited  with,  the  first  party,  and  tbnt 
the  cost  of  this  insurance  shall  be  borne  by  the 
second  party." 

The  incorporation  of  similar  clauses  in 
contracts  of  consignment  is  not  unusual,  and 
it  has  been  held  that  It  does  not  have  the  ef- 
fect claimed  by  appellee,  to  constitute  the 
local  dealer  a  business  agency  of  the  foreign 
corporation ;  the  latter  therefore  to  be  treat- 
ed as  doing  business  la  the  state.  Wasey  y. 
Whitcomb,  167  Mich.  68,  132  N.  W.  872; 
Three  States  Buggy,  eta,  Co.  v.  Com.,  32 
B:y.  Lew  Rep.  385,  105  S.  W.  071;  Sturm  v. 
Boker,  150  U.  &  812,  14  Sup.  Ct  99,  37  L. 
Ed.  1093. 

The  power  to  insure  the  goods  placed  in 
his  hands  is  one  of  the  ordinary  powers  of 
a  factor  or  of  one  selling  on  commission,  im- 
poeaUe  by  contract  or  usage  on  the  factor  as 
such.  1  Mechem  on  Agency  (2d  Ed.)  {  2521 : 
12  Am.  &  Eng.  Enc.  I*  (2d  Ed.)  656 ;  Wasey 
y.  Whitcomb,  supra.  Manifestly  the  provi- 
sion had  relation  to  and  was  in  furtherance 
of  the  duty  to  care  for,  and  in  certain  cir- 
cumstances to  return,  the  goods.  The  cost 
of  the  Insuranco  was  to  be  paid  by  the 
local  dealer,  not  by  the  rubber  company 
through  It 

[3]  It  Is  next  said  that  the  following  con- 
tract provision  works  the  result  contended 
for: 

"Eleventh.  The  second  party  agrees  to,  in  be- 
half of  the  first  party,  make  all  adjoatments 
with  reference  to  sale  of  merchandise  covered 
by  this  contract  that  may  be  necessary  under 
the  guaranty  under  which  said  merchandise  was 
sold,  in  accordance  with  written  instructions 
given  the  second  party  by  the  first  party  from 
time  to  time ;  said  adjustments  to  be  made  out 
of  stock  of  tires,  casings,  and  tubes  belonging 
to  the  first  party,  and  in  possession  of  the  sec- 
ond party,  when  necessary." 

These  adjustments,  we  understand,  are 
those  required  to  be  made  to  satls^  the  ul- 
timate consumer  in  respect  of  and  under  the 
guaranty  of  the  quality  of  the  merchandise. 
The  guaranty  aided  the  local  dealer  Inselliug 
the  goods  and  this  provision  but  enabled  the 
latter  to  keep  faith  with  his  customer.  Any- 
thing so  done  may  be  treated  as  an  Incident 
of  the  local  dealer's  budness.  We  fail  to 
see  how  it  brought  the  rubber  company  with- 
in the  purview  of  the  statute  as  the  posses- 
sor of  goods  within  this  state  for  the  p^^ 
pose  of  barter  or  sale,  or  constituted  the  tire 
company  an  agency  for  that  purpose. 

[4,  S]  Another  and  distinct  defense  of  ap- 
pellees, sustained  by  the  chancellor,  was: 
That  the  rubber  company  had  agreed  with 
the  tire  company  on  a  material  change  in 
the  contract  without  their  consent,  with  the 
result  that  as  guarantors,  or  sureties  on  the 
bond,  they  were  released  from  liability.  It 
is  insisted  that,  while  tbe  contract  provided 
that  monthly  remittances  should  be  made  In 
cash,  the  Mrs  cpmpanjr  was  permitted  to  fall 
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behind  In  Its  payments,  imd  that  the  rabber 
company  accepted  a  note  for  one  month's 
sales  tram  the  tire  company,  payable  in  80 
days,  thus  extending  the  time  and  operat- 
ing a  release  of  the  sureties.  This  def oise 
cannot  be  sustained. 

"If  a  surety  is  liable  for  different  payments, 
such  as  installmeuts  of  rent,  an  extension  of 
time  as  to  one  or  more  will  not  affect  the  lia- 
bility of  the  surety  for  others."    82  Oye.  196. 

When  successive  payments  are  to  be  made, 
at  fixed  periods,  if  the  creditor  gives  time 
as  to  one  of  such  payments  he  will  release 
the  surety  as  to  It,  but  not  with  regard  to 
subsequent  payments.  The  receipt  of  the 
note  could  have  no  greater  effect  than  a  pay- 
ment of  the  money,  esixecially  when  receiv- 
ed as  here  as  cash,  and  the  surety  Is  not 
sought  to  be  held  liable  thereon.  Klein  v. 
Ixmg,  27  App.  Dlv.  158,  60  N.  T.  Snpp.  419; 
Cobn  T.  Sidtzer,  146  App.  Dlv.  104,  129  N. 
I.  Snpp.  104;  Shepard  Land  Co.  v.  Baot- 
gan,  36  R.  I.  26,  87  AU.  531;  2  White  ft  Tu- 
dor's  Fed.  Cas.  (8th  £d.)  69a 

We  are  of  opinion  that  the  several  defens- 
es urged  by  the  appellee  are  not  maintain- 
able, and  that  the  chancellor  erred  In  not 
decreeing  in  favor  of  the  rubber  comiwny. 

Be  versed,  with  decree  here. 


GERMAN-AMERICAN  MONOGRAM  MFRS. 

V.  JOHNSON. 
(Supreme  Court  of  Tennessee.    Feb.  5,  1916.) 

1.  Sales  «S3116— Bbxach  or  Contbact— Rxu- 

EDY  or  BUYEB— RKSCIBSION. 

Where  plaintiff,  selling  goods  to  defendant, 
represented  that  deiendant  was  to  handle  the 
goods  exclusively  in  his  city,  without  whicb  in- 
ducement the  contract  would  not  have  been 
made,  defendant's  subsequent  sale  of  the  same 
goods  to  another  dealer  in  that  city  was  a 
breach  of  a  material  part  of  the  contract,  so 
that,  regardless  of  whether  there  was  fraud,  the 
buyer  was  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  f  290;   Dec.  Dig.  «=>116.] 

2.  Fraud    «s>9— REPsnaENTATZORS— Exfb&s- 
SION  ov  Intentioit. 

A  representation  amounting  to  a  mere  ex- 
pression of  intention,  though  false,  is  not  a 
traod  at  law;  bat  a  representation  amounting 
to  an  engagement  binds  the  party  making  it  to 
make  it  good. 

[E^d.  Note.— For  other  cases,  see  Fraud,, Cent 
Dig.  t  8;  Dec.  Dig.  «=>9. 

For  ottier  defitaitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fraud.] 

3.  Saxes  9=»110— Breach— ErrECr. 

A  buyer  may  be  discharged  if  there  Is  a 
breach  of  the  contract  by  the  seller  in  some  sub- 
stantial pazticnlar  which  goes  to  the  essence  of 
the  contract  and  renders  the  seller  incapable  of 
performance,  or  of  performance  as  intended. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  290;  Dec.  Dig.  (S=»116.] 

4.  Afpeai.  ahd  Ebbob  «s»1068  —  HAMn.EBS 
Ebbob— IifsnivoiioNS. 

In  an  action  tor  the  price  of  goods  sold, 
where  the  verdict  was  manifestly  reached  on 
the  ground  that  the  buyer  had  a  right  to  re- 
scind, the  charge  of  the  trial  court  on  the  de- 
fense of  set-off  or  recoupment,  as  to  which  no 


damages  were  shown  upon  which  the  verdict 
might  have  been  reached,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S!  4225-4228,  4230 ;  Dec.  Dig. 
«=9l068.] 

6.  Sales  €=9365— Breach  or  Contract— Rek- 

BDT  OF  BTTTEB— VbBDIOP— StTPFICIENOT. 

In  such  action,  where  the  verdict  for  de- 
fendant on  the  groond  of  Us  right  to  rescind 
was  correct,  whether  the  jury  attributed  that 
right  to  the  ground  of  fraud  or  to  the  defense 
that  there  was  a  breach  of  a  material  part  of 
the  engagement  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1077 ;    Dec.  Dig.  <S=»365.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  the  German-American  Mono- 
gram Manntactorers  against  E.  B.  Johnson. 
From  a  Judgment  of  the  Court  ot  Civil  Ap- 
peals reversing  a  Judgment  for  defendant, 
he  brings  certlorarL  Reversed,  and  Judg- 
ment of  trial  court  affirmed. 

Knight  ft  Beasley  and  Alvln  McCam,  all 
of  Nashville,  for  plaintiff.  Jas.  T.  Miller, 
of  Nashville,  for  defendant 

FANCHER,  J.  The  suit  Is  to  recover  for 
the  price  of  certain  monogram  designs  sold 
the  defendant  upon  the  express  representa- 
tion that  the  defendant  should  have  the  ex- 
clusive sale  of  these  goods  In  the  dty  of 
Nashville.  The  fact  that  Johnson  was  to 
handle  the  goods  exclusively  was  a  material 
element  in  the  contract,  and  without  which 
the  contract  would  not  have  been  made.  The 
company  breached  this  provision  by  selling 
the  same  goods  to  another  dealer  In  the  dty 
of  Nashville.  Defenses  were  Interposed  by 
defendant  that  the  account  Is  not  a  Just 
Claim ;  that  it  Is  fraudulent  and  void ;  that 
It  Is  without  due  consideration;  and  that 
defendant  la  not  liable  for  said  account,  as 
plaintiff  hath  In  Its  warrant  alleged.  The 
Jury  returned  a  verdict  in  favor  of  the  de- 
fendant 

Upon  appeal  to  the  Court  of  Civil  Appeals, 
the  case  was  reversed  upon  the  ground  that 
the  trial  court  erred  In  submitting  to  the 
Jury  the  ri^t  ot  Johnson  to  a  set-off  or  re- 
coupment; that  court  holding  that  Johnson 
had  failed  to  prove  his  damages  for  the 
breach. 

[1-S]  The  main  ground  whl<!h  has  hereto- 
fore been  urged  in  the  Court  of  Civil  Appeals 
and  in  the  petition  for  certiorari  in  this  court 
la.  that  the  representation  made  to  Johnson, 
upon  which  he  was  induced  to  purchase  the 
goods  in  question,  that  he  should  have  the 
exclusive  sale  of  the  goods,  and  the  viola- 
tion of  that  agreement,  was  a  gross  fraud 
practiced  on  defendant  which  should  entitle 
him  to  a  rescission. 

It  Is  urged  by  the  plaintiff  that  the  agree- 
ment not  to  sell  to  another  dealer  did  not 
relate  to  an  existing  fact,  but  only  to  future 
sales,  and  la  therefore  no  ground  for  avoid- 
ing the  contract.  As  authority  for  this  prop- 
cisltlon,  plaintiff  dtes  Landretb  v.  Scbevenel, 
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102  Tenn.  486,  62  S.  W.  148,  and  other  au- 
thorities in  accord  therewith. 

In  Landretfa  v.  Schevenel,  snpra,  it  ]vas 
held  that  misrepresentations  in  order  to  be 
fraudulent  must  be  of  facts  at  the  time  or 
previously  existing,  and  not  mere  promises 
for  the  future,  and  therefore  it  was  held  that 
rescission  for  fraud  in  procuring  the  settle- 
ment and  compromise  of  the  claims  of  a 
wholesale  merchant  against  a  retail  mer- 
chant could  not  be  predicated  on  the  lattei^s 
failure  to  keep  his  promise  to  continue  the 
business  he  was  then  conducting. 

This  la  not  exclusively  a  case  where  a  de- 
fendant seeks  to  avoid  payment  on  the 
ground  of  fraud  because  he  has  been  induced 
to  enter  into  the  agreement  by  a  promise  for 
the  future,  but  it  is  more  proper  to  consider 
it  upon  another  phase,  namely,  that  plaln- 
tlfT  failed  to  carry  out  the  undertaking  or 
contract  as  agreed  upon  in  a  material  part 
thereof,  and  for  this  reason  the  defendant 
refused  to  perform  the  contract  on  hla  part 
and  offered  to  rescind. 

There  Is  a  dlsthictlon  between  a  represen- 
tation which  amounts  to  a  mere  expression 
of  Intention,  which  though  false.  Is  not  a 
fraud  at  law,  and  a  representation  which 
amounts  to  an  engagement.  If  the  representa- 
tion amounts  to  an  engagement,  the  party 
making  It  is  bound  to  make  it  good.  Kerr  on 
Fraud  and  Mistake,  p.  89. 

As  a  general  statement  of  the  law  upon 
this  subject,  a  buyer  may  be  discharged  if 
there  is  a  breach  of  the  contract  by  the  sell- 
er in  some  substantial  particular  which  goes 
U>  its  essence  and  renders  the  defaulting  par- 
ty incapable  of  performance  or  makes  it  im- 
possible for  the  defaulting  party  to  carry  it 
out  as  intended.  35  Cyc.  135. 
.  On  the  subject  of  discharge  by  breach  of 
contract,  £lUott,  in  his  work  on  Contracts, 
says: 

"The  breach  may  occur  In  any  one  of  three 
ways;  the  party  may  renounce  his  liability  un- 
der the  contract,  or  he  may  by  his  own  act  make 
it  impossible  for  him  to  fulfill  bis  liabilities  un- 
der the  contract,  or  he  may  totally  or  partially 
fail  to  perform  his  promise.  The  first  two  forms 
of  breach  may  take  place  while  the  contract 
is  still  executory  and  before  performance  can  be 
legally  demanded.  The  third  form  of  breach  can 
only  take  place  at  or  during  the  time  of  per- 
formance. The  effect  of  a  breach  of  a  contract 
by  one  party  is  to  excuse  performance  by  the 
other,   and  generally,  but  not  always,  to  dis- 


charge the  contract.*' 
2025. 


Elliott  on  Contracts,  S 


In  section  2026,  this  author  says: 
"On  breach  of  a  contract  the  party  not  in  de- 
fault generally  has  the  right  to  elect  whether 
to  terminate  the  contract  or  not,  and  he  may  ex- 
ercise this  right  where  such  electicfn  does  not 
increase  the  damages  resulting  from  the  breach." 

A  case  in  point  is  as  follows:  In  a  suit  to 
recover  <m  the  price  of  an  advertising  novel- 
ty, the  contract  under  consideration  stipulat- 
ed as  a  part  of  the  consideration  of  the  ihii> 
chase  that  the  plaintiffs  for  a  period  of  four 
months  from  the  datd  of  delivery  would  sell, 
none  of  them  in  the  city  of  Buffalo  except  to 


the  defendant  Within  80  days  from  delivery 
of  the  property,  the  plaintiffs  violated  the 
agreement  by  selling  the  pictures  to  another 
party,  and  the  defendant  thereupon  notified 
the  plaintiffs  that  he  rescinded  the  agree- 
ment and  held  the  pictures  subject  to  order. 
It  was  held  that  an  executory  agreement 
which  is  entire  may,  upon  a  substantial 
breach  by  one  of  the  parties,  be  rescinded  for 
that  reason  by  the  other  when  it  can  be  done 
in  toto  and  the  parties  put  in  statu  quo.  The 
contract  was  considered  executory,  and  a 
part  of  the  consideration  of  the  purchase  was 
the  plaintiffs'  stipulation  that  they  would 
not,  within  such  term,  give  opportunity  to 
any  other  person  In  the  dtjr  of  Buffalo,  by 
sale  to  him,  to  come  In  competition  with  the 
defendant  in  the  use  of  the  adverdsing  novel- 
ty; that  plaintiffs  disabled  themselTes  from 
performance  on  their  part,  of  the  contract, 
in  a  respect  which  may  have  been  deemed 
material  to  the  beneficial  purpose  of  the  pur- 
chase ;  and  when  plaintiflB  did,  by  such  sale 
to  another,  deny  to  the  defendant  the  benefit 
of  that  provision,  he  was  at  liberty  to  treat 
such  sale  as  a  substantial  breach  of  the  con- 
tract, prejudicial  to  him,  and  on  that  ground 
to  rescind  it,  if  he  was  then  able  to  fully 
restore  to  the  plaintiffs  what  he  had  received 
from  them.  Koerher  v.  Henn,  8  App.  Div. 
602, 40  N-  X.  Supp.  1021. 

In  another  case  a  wholesale  dealer,  the 
plaintiff  in  the  action,  sold  to  the  defendant, 
a  hardware  dealer,  12  dozen  razors  under  a 
contract  containing  a  stipulation  that  the 
plaintiff  would  insert  an  adverttaement  in  an 
Atlantic  City  newspaper,  whlcA  advertise- 
ment should  contain  the  name  of  the  defend- 
ant as  the  selling  agent  of  the  razors  for 
that  town  in  the  hardware  trade,  and  that  all 
inquiries  to  the  plaintiff  should  be  referred  to 
the  defendant.  In  an  action  to  recover  the 
price  of  the  razors,  the  defendant  offered  evi- 
dence to  show  that  the  plaintiff  had  during 
the  period  covering  the  contraiet  with  defend- 
ant sold  such  razors  at  a  less  price  than  was 
permitted  defendant  tn  his  contract  with 
plaintiff.  It  was  held  that  the  provision 
amounted  to  a  contract  that  the  defendant 
should  be  the  exclusive  agent  for  the  plaintiff 
and  an  offer  of  this  testimony  should  have 
been  allowed.  SUbersteln  v.  Guttridge,  80 
N.  J.  Law,  117,  77  AtL  702. 

We  are  of  opinion  that  the  verdict  of  the 
Jury  can  well  be  sustained  upon  the  ground 
that  the  representaticm  made  by  the  agent  of 
plaintiff  that  the  defendant  should  have  the 
exclusive  sale  of  the  goods  sold  to  him  In 
the  city  of  Nashville  was  a  port  of  the  en- 
gagement entered  Into  between,  the  parties, 
and  that;  regardless  of  whether  there  was 
fraud,  it  was  such  material  pari;  of  the  con- 
tract as  that  the  future  breach  thereof  would 
entitle  the  defendant  to  a  rescission. 

It  appears  that,  as  soou'  as  the  defendant 
ascertained  the  fact  that  plaintUP  had  sold 
the  same  goods  to  fuioUtep, dealer  In  the  idty. 
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he  i»:omptly  ofFered  to  rescind  and  lminedlate<- 
ly  shipped  the  goods  back  to  pladnttS,  ex- 
cept a  small  anoiint  which  he  had  sold.  For 
the  vatOon  sold  be  paid  the  plaintiff. 

[4,  f )  We  do  not  attiibnte  the  verdict  of  the 
jury  to  the  defense  of  setoff  or' secoapment, 
because  no  damages  were  proven  upon  which 
the  verdict  conld  have  been  reached,  and 
therefore  the  charge  of  the  trial  Judge  on  that 
question  was  not  prejudicial.  The  verdict 
manifestly  was  reached  ui>on  the  ground  that 
there.  Was  a  right  to  rescind,  and  whether 
the  Jury  attributed  that  right  to  the  question 
of  fraud,  or  to  the  defense  that  there  was  a 
breach  of  a  material  part  of  the'  engagement,  is 
immaterial.    The  correct  result  was  reached. 

The  writ  of  certiorari  is  granted.  The 
judgment  of  the  Court  of  Civil  Appeals  is 
reversed,  and  Judgment  of  the  trial  cowrt 
affirmed. 


TILLMAN  V.  LEWISBTJRG  &  N.  R.  CO. 
(Supreme  Court  of  Tennessee.     Feb.  1,  1916.) 

1.  Stipitlations  «s>14— Condemnation  Pbo- 
ceedings—Agkeembnt— Effect. 

Where,  in  condemnation  proceedings,  by 
agreement  the  right  was  reserved  to  a  coK>wner 
to  claim  in  a  future  suit  incidental  damages  to 
another  tract  of  land,  her  case  in  such  subse- 
quent suit  must  be  viewed  as  if  her  claim  to 
damages  were  being  urged  in  the  condemnation 
proceeding. 

[Bd.  Kote.— For  other  cases,  see  Stipulattons, 
Cent  Dig.  $g  24-87 ;  Dec.  Dig.  <S=>14.) 

2.  Eminent  Domain  ^=396— XUobt  to  Dam- 
ages— Sepabate  TrrLES. 

Where  a  wife  owned  a  tract  of  land,  and, 
together  with  her  husband  as  tenant  by  the  en- 
tirety, owned  a  tract  across  a  public  turnpike 
which  was  used  with  her  individually  owned 
tract,  she  could  not,  upon  condemnation  by  a 
railroad  of  a  right  of  way  through  the  tract 
owned  by  her  and  her  husband  by  the  entirety, 
recover  damages  to  the  tract  individually  owned 
by  her. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  245-249;  Dec.  Dig.  <S=>g6.] 

Certiorari  to  Oonrt  of  Civil  Appeals. 

Action  by  Martha  S.  Tillman,  by  nex^ 
friend,  agalqst  the  Lewisburg  &  Northern 
Bailroad  Company.  To  review  a  Judgment 
sustaining  a  demurrer  to  the  declaration, 
I^alatlll  seeks  certlorarL    Writ  denied. 

J.  M.  Anderson  and  Lewis  Tillman,  both 
of  Nashville,  for  plaintiff.  F.  M.  Bass,  Jno. 
B.  Keeble,  and  Ed.  T.  Seay,  aU  of  Nashville, 
for  defendant. 

WILIiTAMS,  J. ,  In  this  fiause  a  demurrer 
to  the  declaration  was,  sustained  by  the  dr- 
catt  Judge,  and  the  Court,  of  Civil  Appeals 
on  appeal  affirmed  the  ruling. 

In  the  declaration  it  was  averred  that  in 
Mardi,  1806,  plaintiff  and  her  husband  be- 
came the  owners  as  temnts  by  the  entirety 
of  a  traf^  of  106  acx«b  ;  that  In  June,  1887. 
plaintiff  became  the  owner,  to  her  sole  and 
separate  use,  of-  a  tract  of  25  acres  lying 
oppo^ltft  the.  lOB^a^cgra.  tract .  and  separated 


from  It  only  by  a  public  turnpike;  that  the 
plaintiff's  residence  la  located  on  the  smaller 
tract;  that  the  two  tracts  were  and  had 
been  continuoTisly  used  and  operated  togetb* 
er,  or  as  one  farm ;  and  that  the  resldaooet 
bam,  and  servants'  houses  situated  on  the 
one  are  supplied  with  water  by  means  of  a 
reservoir  located  on  the  other  tract. 

It  was  further  averred  that  the  railway 
compaay  had  instituted  a  proceeding  to  con- 
demn a  strip  through  the  larger  tract  as  a 
right  of  way,  and  that  for  the  value  of  that 
strip  and  for  Incidental  damages  to  the  re- 
mainder of  that  106-acre  tract  plaintiff  and 
her  hnsband,  tenants  by  the  entirety,  had  re> 
ceived  payment;  but  that,  under  the  terms 
of  an  agreement  In  that  proceeding,  the  right 
was  reserved  to  i^intlff  to  claim  in  a  future 
suit  Incidental  damages  to  the  smaller  tract, 
so  Individually  owned  by  plaintiff.  The 
preflott  actltm  was  (hereupon  brought  for 
this  purpose. 

The  demurrer  set  forth  two  grounds:  (1) 
That  plaintifTs  land  was  not  shown  to  l>e  a 
part  of  the  traet,  a  portion  of  which  was 
taken  for  the  right  of  way ;  and  (2)  that  the 
title  to  land  as  to  which  damages  are  now 
claimed  was  In  plaintiff,  and  the  title  to  the 
106-acre  tract  subjected  to  the  easement  was 
vested  In  her  and  her  husband,  qnd  that,  the 
ownership  being  tbus  variant,  the  dalm  of 
damages  conld  not  be  supported. 

In  our  opinion  a  dedsitni  on  the  last  point 
will  be  determinative  of  the  question  of  lia- 
bility, and  we  shall  not  discuss  the  first 

[1]  As  we  consider,  the  cas6  of  plaintiff 
must  be  viewed  as  if  her  claim  to  damages 
to  the  smaller  tract  were  being  urged  in  the 
condemnation  proceeding  that  affected  the 
larger  tract.  The  damages  of  the  character 
claimed  can  only  be  such  as  are  incident  to 
the  taking  of  a  part  of  the  latter  tract  for 
a  railway  right  of  way. 

[2]  The  authorities  are  surprisingly  few 
that  deal  with  the  question  of  an  allowance 
of  incidental  damages  to  the  owner  of  an 
adjoining  tract  where  the  title-holding  of 
the  same  is  hot  identical  with  that  of  the 
lands  affected'  by  the  actual  condemnatloh- 
tlaking,  both  of  which  tracts  are  daimed  to 
be  actually  used  as  one. 

In  Indiana,  etc.,  R.  Co.  v.  Conness,  184  HL 
178,  56  N.  E.  402,  it  was  held,  where  a  strip 
of  land  was  condemned  wholly  within  a  quar- 
ter section  owned  by  a  person  in  fee,  that 
the  ovmer  might  also  recover  for  injury  to 
his  Interest  as  a  tenant  in  common  (tf  a  re- 
mainder estate  in  an  adjoining  quarter  sec- 
tion. On  a  second  appeal  of  the  case,  the 
interference  with  the  operation  of  the  two 
sections  as  one  farm  was  urged  as  a  ground 
of  relief  (Conness  v.  Indiana,  etc.,  B.  Co.,  193 
III  4C4,  62  N.  E.  221),  and  it  was  further  held 
that  the  Jury  could  not  take  into  considera- 
tion the  fact  that  the  right  of  way  would 
divide  the  two  secttona  so. as  to  render  dlf- 
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ficalt  of  sccess  to  the  owners  of  the  qnarter 
held  in  fee  to  wells  and  buildings,  located  on 
the  quarter  in  which  his  interest  was  one  as 
tenant  in  common  in  remainder.  It  was  said 
that  the  Jury  must  not  take  into  account  the 
fact  that  the  right  of  way  divided  the  two 
interests,  hut  must  consider  each  as  if  they 
were  standing  alone,  or  "as  if  the  other  of 
the  two  interests  belonged  to  an  entire  stran- 
ger." Tet  a  Judgment  for  some  daJOMge  to 
the  untouched  quarter  section  was  allowed 
to  stand,  but  that  appears  to  have  beea  based 
on  a  provision  of  the  CJonstitution  of  Illinois, 
and  this  particular  ruling  makes  the  case 
an  inapplicable  precedent  in  this  state. 

In  Chicago,  etc.,  R.  Ck>.  v.  Dresel,  110  lU. 
89,  It  appeared: 

Dresel  was  in  the  possession  of  lots  2  to 
15,  inclusive,  cultivated  by  him  as  a  whole 
as  a  flower  garden.  Lots  2  to  9  were  held 
under  a  lease.  Lots  10  to  15  were  owned  by 
him  In  fee.  The  strip  sought  to  be  condemn- 
ed was  off  of  the  leased  lots,  and  it  was  at- 
tempted to  be  subjected  as  part  of  a  lease- 
hold interest  His  residence  and  bam  were 
upon  lots  14  and  15. 

Instructions  of  the  trial  Judge  to  the  Jury 
were  apimoved  which  went  on  the  theory 
that  if  the  lots  bad  a  special  capacity,  as  an 
entirety,  for  the  purpose  of  flower  gardening, 
ond  were  so  used,  Dresel  could  recover  for 
depreciation  of  the  value  of  the  whole  for 
the  residue  of  the  lease  term.  The  court 
said: 

"AppeUant  proposed  to  take  a  portion  of  the 
lots  held  by  the  lease.  If  by  so  doing  the  mar- 
ket value  of  tbe  whole  tract  was  lessened  during 
the  two  years  which  appellee  had  the  right  to 
hold  and  use  the  same,  to  that  extent  he  was 
damaged,  and  while  no  part  of  the  lots  he  own- 
ed in  fee  wai  taken,  still,  by  the  taking,  as  his 
property  held  in  fee  and  by  lease  was  damaged, 
be,  in  Justice,  ought  to  be  entitled  to  recover 
so  far  as  the  market  valne  of  his  property  was 
depreciated." 

See,  also,  in  the  same  connection.  Smith 
County  V.  Lahore,  37  Kan.  480,  15  Pac.  577. 

Olendennlng  v.  Stahley,  173  Ind.  674,  91 
N.  E.  284,  dealt  with  a  claim  of  damages  in- 
cident to  the  laying  out  of  a  public  high- 
way. Olendennlng  owned  an  80-acre  tract 
lying  immediately  north  of  the  highway,  and 
he  and  his  wife  as  tenants  by  entirety  owned 
a  20-acre  tract  lying  directly  south  of  the 
road,  it  was  sought  to  show  the  market 
value  of  the  20  acres,  considered  in  connec- 
tion with,  because  used  along  with,  the  80- 
acre  tract,  as  at  the  time  fanned.  The  trial 
court  excluded  the  offered  testimony,  saying: 
"It  is  settled  that,  in  determining  the  amount 
of  special  benefits  or  damages  sustained  by  any 
one  proprietor,  all  land  belonging  to  him  lying  in 
a  contiguous  body,  and  used  together  for  a  com- 
mon purpose,  will  be  considered  as  one  tract  or 
farm.  *  •  *  This  principle  cannot  be  extended  to 
cover  lands  owned  by  different  proprietors,  al- 
though contignous  and  used  under  one  manage- 
ment and  for  a  common  purpose." 

In  Potts  T.  Hallroad  Co.,  119  Pa.  278,  18 
Atl.  291,  4  Am.  at.  Rep.  646,  the  land  con- 
demned was  the  individual  property  of  Potts,. 


while  the  second  tract  was  tbe  properly  of 
Potts  and  another  as  tenants  in  common. 
Held  that,  notwithstanding  a  dalm  of  a  com- 
mon use,  the  assessment  of  damages  should 
be  confined  to  the  lot  a  portion  of  which  was 
taken  for  the  railroad's  use;  "tbe  fee  was 
held  and  owned  by  different  persons;  nei- 
ther of  them  could  be  considered  as  appur- 
tenant to,  or  part  and  parcel  of,  tbe  other." 

Where  a  leasehold  estate  was  oondonned, 
a  claim  for  damages  by  the  lessee  in  respect 
of  property  owned  by  him  individually,  sep- 
arated from  the  ocmdemned  property  by  an 
alley,  but  used  by  blm  in  ocNinection  with 
that  property  In  tbe  conduct  of  bis  business, 
was  denied.  tJ.  S.  ▼.  Inlots,  Fed.  Gas.  No. 
15,441a. 

The  case  of  Leavenworth,  etc.,  H.  Ca  t. 
Wilkins,  45  Kan.  674,  26  Pac.  16,  reUed  on 
by  appellee  railway  company,  went  off  on  a 
question  of  pleading  without  the  court  readi- 
ing  the  particular  question  of  substantive  law 
now  under  consideration.  The  case  of  Smith 
County  V.  Lahore,  supra,  was  cited,  but  its 
ruling  on  the  immediate  question  was  not 
disapproved. 

We  think  tbe  better  rule  Is  that  announc- 
ed in  the  Indiana  and  Pennsylvania  cases. 

In  the  case  at  bar  we  think  It  quite  mani- 
fest that  plaintiff's  claim  cannot  be  support- 
ed on  principle.  The  two  tracts  are  held 
by  different  titles  vested  in  different  per- 
sons. Separate  condemnation  proceedings 
would  be  required  to  condemn  a  right  of  way 
over  them,  and  separate  suits  would  have 
to  be  brought  for  damages  by  tbe  distinct 
owners  against  an  approprlator  for  injuries 
done  the  tracts.  When  we  look  upon  a  con- 
demnation as  a  compulsory  sale,  made  for 
the  parties  by  the  law  (Southern  B.  Co.  t. 
Jennings,  180  Tenn.  450,  171  S.  W.  82),  tbe 
law  thus  would  bring  the  railway  in  con- 
frontation with  two  distinct  ownerships. 

Assume  that  the  plaindfl,  Mrs.  miman, 
were  the  owner,  as  tenant  in  common,  of  a 
one-tenth  undivided  Interest  in  the  larger 
tract  May  It  be  held  that  a  c<mdemnation 
affecting  that  small  interest  would  support 
the  claim  here  urged  for  damages  done  to 
the  entire  tract  solely  owned  by  her?  If 
so,  other  such  tenants  In  common  owning 
contiguous  tracts  Individually  could  do  so 
in  like  manner,  and  it  is  conceivable  that  if 
the  right  of  way  were  token  out  of  a  small 
boundary  so  owned  in  common,  surrounded 
by  large  tracts  severally  owned  by  the  ten- 
ants in  oommon,  enormous  damages  could 
be  etrilected  from  the  condemnor  under  tbe 
rule  contended  for  by  the  appellant 

Let  the  attitude  of  the  case  be  reversed, 
by  supposing  tthat  plalntUTs  Individually 
owned  tract  had  been  specially  benefited  by 
the  construction  of  the  railway  over  the  ad- 
Joining  tract,'  but  that  the  balance  of  the 
larger  tract  was  incidentally  damaged. 
WoBld  it  be  either  fair  or  sound  to  hold  that 
this  incidental  damajge  should  b«  offset  by 
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flie  benefits  aocrolUK  to  the  smaller  tract? 
Would  It  not  be  an  abundant  rtvly  tbat  nra- 
tuallty  of  parties  or  ownership  was  lacking 
to  Justify  Bucb  a  set-ofCI    We  think  so. 

We  think  the  case  has  been  properly  dis- 
posed of.    Wilt  of  certiorari  denied. 

NEHi,  C.  J.,  being  incompetent,  took  no 
part  In  the  decision  of  this  cas& 


WALMSLET  et  al.  v.  FRANKLIN  OOUNTX 

et  aL 
(Supreme  Court  of  Tennessee.    Feb.  6,  1919.) 

1.  Statutes   ®=>123— Title&— PLtrRAurr '  of 
Sub  JEOTB— V  AU  orrr . 

Oonst  art  2,  |  17,  provides  that  no  bill 
shall  become  a  law  which  embraces  more  than 
one  Bubiect,  that  subject  to  be  expressed  In  the 
tiUe.  Pub.  Acts  1918,  c.  28,  was  entitled  "a 
general  enabling  act  autoorizinK  counties 
through  their  quarterly  courts  to  issue  bonds 
for  highway  purposes  to  provide  for  a  retiring 
Indebtedness  thus  created  at  or  before  maturity, 
and  to  provide  for  the  expenditures  of  the  fund 
derived  from  the  b«uad  issue."  Section  16  of 
that  <^pter  was  amended  by  Pub.  Acts  1916, 
c.  23,  to  read  tbat  nothing  in  the  act  shall  be 
construed  to  repeal  or  modify  any  private  or 
special  act  authorizing  any  county  or  municipal- 
ity through  its  county  court  to  issue  bonds  for 
tm  purpose  of  building  roads.  Pub.  Acts  1913, 
c.  26,  f  8,  provides  for  the  issuance  of  bonds 
when  necessary  to  secure  federal  co-operation 
ca  the  roads.  Section  6  makes  it  the  duty  of 
the  county  trustee  to  collect  and  account  for 
taxes,  and  to  take  advantage  of  all  laws  to  force 
the  collection  of  the  tax  levied  to  retire  the 
bonds.  Section  12  provides  that,  if  all  the  roads 
provided  for  in  the  enactment  are  finished,  and 
there  is  a  surplus,  it  shall  be  expended  as  the 
road  commissioners  direct.  Held,  that  the  act 
did  not  violate  the  constitutional  provision  re- 
quiring but  one  subject. 

[Ed.    Note.— For    other   cases,    see   Statutes, 
Cent  Dig.  gS  176-183 ;  Dec.  Dig.  «=>123.] 

2.  Statutks  «=»  123  —  Subjects  —  Pldbalitt 
or  SuBJEcns. 

All  the  provisions  of  such  act  being  intend- 
ed to  further  itS'  general  subject  the  improve- 
ment of  county  roads,  the  act  did  not  violate 
the  constitutional  provision  requiring  that  the 
subject  of  the  act  be  stated  in  the  title. 

[Ed.   Note,— For   other   cases,   see    Statutes, 
Cent  Dig.  if  176-183;  Dee.  Dig.  «s>123.] 

3.  COURTIKS     «=>52  —  POWXBS     OF     OOURST 
BOABD— RBOUI.AB.  SESSIONS. 

Under  Pub.  Acts  1913,  c.  26,  S  1,  providing 
for  the  improvement  of  county  roads,  and  Pub. 
Acts  1916,  c.  23,  the  1913  act  requiring  the  issu- 
ance of  bonds  by  the  county  courts  in  quarterly 
session  assembled,  the  county  courts  may  issue 
bonds  at  a  specially  called  meeting  under  Shan- 
nrai's  Code,  f  6997,  providing  that  the  chairman 
or  Judge  of  the  county  court  shall  have  power 
to  oonvene  the  quarterly  courts  in  special  sea- 
don. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  H  63-65;   Dec.  Dig.  «=»52.] 

4.  CoUNTiKs   €=»54— Highway  Bonds— Timb 
OF  Bedemption. 

Under  Pub.  Acts  1913,  c.  26,  i  1,  providing 
that  highway  bonds  shall  mature  at  such  time 
as  determined  by  the  county  court,  not  exceed- 
ing 40  years  from  the  date  of  issuance,  redeem- 
able at  the  option  of  the  county  at  such  times 
as  fixed  by  the  court,  a  resolution  of  the  coun^ 
court  fixing  the  time  and  maturity  of  the  bonds 


in  40  yeaiji,  was  valid,  since  it  fixed  a  definite 
date  of  maturity. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |f  71,  72 ;  Dec.  Dig.  •«=5»e4.] 

6.  Counties  «=»180— Highwat  Bonds— No- 
Ticifr— Statdtobt  Bsquibkkknts. 

The  provision  of  Pub.  Acts  1913,  c  26,  { 
2.  requiring  that  ^e  orders  and  resolutions  of 
the  county  courts  directing  issuance  of  highway 
bonds  sluul  be  preceded  by  at  least  30  days  by 
the  adoption  of  a  resoluti<m  setting  forth  the 
roads  to  be  built  or  imi)roved,  and  published  as 
a  notice  to  the  voters,  is  mandatory,  and  com- 
pliance mav  be  enforced  before  the  adoption  and 
issuance  of  the  bonds,  but,  whwe  no  objection 
is  made  until  after  the  issuance  of  the  bonds, 
the  bonds  are  not  invalid  for  failure  to  comply 
therewith. 

[Ed.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  «s3lS0.] 

Appeal  from  Chancery  Court,  Franklin 
County ;   Foss  H.  Mercer,  Chancellor. 

Action  by  H.  A.  Walmdey  and  others 
against  Franklin  Cotmty  and  others.  From 
an  order  sustaining  a  demurrer  to  and  dis- 
missing the  bill,  the  complainants  appeal. 
Affirmed. 

T.  Li  Stewart  and  T.  A.  Bimbrey,  both  of 
Winchester,  for  appellants.  Floyd  Estill, 
Arthur  Crownover,  Geo.  E.  Banks,  and  Jesse 
Templeton,  all  of  Winchester,  and  J.  J. 
X^ynch,  of  Chattanooga,  for  appellees. 

BUCHANAN,  J.  The  bUl  was  filed  to  en- 
Join  the  issuance  of  bonds  by  the  county  In 
the  sum  of  $350,000  for  hi^way  purposes. 
Defendants  demurred  to  the  bill,  the  chan- 
cellor sustained  the  demurrer  and  dismissed 
the  bUl,  and  complainants  appealed. 

The  grounds  for  relief  made  In  the  bill  are 
twofold:  First,  that  the  act  under  authority 
of  which  the  county  proposed  to  Issue  the 
bonds  was  unconstitutional  and  void;  sec- 
ond, that  if  the  act  be  valid  the  defendants 
have  not  proceeded  in  accord  with  its  provi- 
sions la  certain  respects  in  the  bill  set  out 
The  act  in  question  is  chapter  26  of  the  first 
extra  session  of  the  General  Assembly  of  the 
year  1913.  See  page  477,  Public  Acte  1913. 
This  act  was  amended  by  chapter  23,  Acts  of 
1916.  See  Public  Acts  1015,  p.  67.  The  sub- 
stance of  the  amendment  Is  as  follows  > 

"But  nothing  in  this  act  shall  be  construed  to 
repeal  or  modify  any  private  or  special  act  au- 
thorizing any  county  or  municipality  in  this 
state  through  its  county  court  or  other  author- 
ity, to  iwue  bonds  for  the  purpose  of  building 
roads  in  such  said  counties  or  municipalities." 

[11  ThQ  first  point  made  upon  the  consti- 
tutionality of  the  act  is  that  it  violates  that 
port  of  section  17,  art  2,  of  the  state  Con- 
stitution, which  provides: 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject  that  subject  to  be  ex- 
pressed in  the  title. 

We  think  the  general  object  or  purpose  dis- 
closed by  the  body  of  the  act  is  expressed  In 
the  title,  and  that  purpose  Is  tO  enable  coun- 
ties In  this  state  to  issue  bonds  for  highway 
purposes.     Undoubtedly,    when  the   scheme 
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of  the  act  Is  examined,  a  ntiinber  of  agiendea 
and  Instmmentalltles  are  apparent,  but  it  Is 
clear  that  each  and  all  of  these  are  em- 
ployed In  the  body  of  the  act  to  advance  the 
general  purpose  of  the  act  It  has  been  held 
that: 

"When  a  statute  has  but  one  general  object 
or  purpose,  the  subject  is  single,  however  mtilti- 
tumnous  may  be  the  means  or  instrumentalities 
provided  for  effecting  that  purpose." 

See  Railroad'  t.  Byrne,  118  Tenn.  (11 
Cates)  299,  104  S.  W.  460;  State  v.  Brown, 
103  Tenn.  a9  Pick.)  449,  63  S.  W.  727;  Mor- 
rell  T.  Fickle,  71  Tenn.  (3  Lea)  79 ;  State  v. 
Hamby,  114  Tenn.  (Q  Cates)  364,  84  S.  W. 
622 ;  Gannon  ▼.  Mathes,  OS  Tenn.  (8  Helsk.) 
504;  Frazler  v.  Bailroad  Co.,  88  Tenn.  (4 
Pick.)  167,  12  S.  W.  637;  Scott  ▼.  Marley, 
124  Tenn.  a6  Cates)  398,  137  S.  W.  492; 
Todtenhausen  y.  Knox  Co.  et  aL  (Tenn.)  177 
S.  W.  487. 

[31  Appellants  Insist  that  section  3  of  the 
act  in  question  expresses  a  purpose  not 
within  the  purview  of  the  title  of  the  act 
We  are  unable  to  assent  to  this  view.  Sec- 
tion 3  provides: 

"If  the  federal  government  should  at  any  time 
propose  to  supply  the  service  of  a  federal  en- 
gineer, and,  in  addition  appropriate  a  specified 
sum  of  money  for  the  construction  or  improve- 
ment of  highways  in  any  county  in  this  state, 
the  quarterly  court  of  such  county  is  hereby  au- 
thorised to  appropriate  for  the  purpose  a  sum 
not  exceeding  double  that  contributed  by  the 
federal  government;  and  if  there  be  not  funds 
in  the  treasury  sufficient  to  meet  this  appropria- 
tion, then,  without  submiasion  to  a  vote  of  the 
people,  the  quarterly  [county]  court  of  such 
county  is  authorized  to  issue  bonds  for  the 
amount  required  to  make  good  the  appropria- 
tion: Provided,  such  bond  issue  shall  not  in  the 
aggregate  exceed  3%  of  the  taxable  values  of 
such  county,  which  may  be  either  in  a  single 
order  or  succesave  orders,  as  the  court  may 
determine." 

That  section  does  not  Introduce  Into  the 
body  of  the  act  a  new  subject  Its  object  Is 
to  enable  counties  in  this  state  to  issue  bonds 
for  highway  purposes  in  cases  where  the 
federal  government  shall  become  active  In 
the  manner  indicated.  The  activity  of  the 
federal  government  and  the  activity  of  the 
quarterly  county  court  in  conjunction  with 
Bucli  aid  as  may  be  received  from  the  federal 
government  are  mere  agencies  or  Instru- 
mentalities within  the  scheme  of  the  act  to 
forward  its  general  purpose,  of  enabling  coun- 
ties In  this  state,  through  their  quarterly 
county  courts,  to  Issue  bonds  for  highway 
purposes.  This  view  Is  supported  by  the 
fact  that  whether  the  county  Issues  bonds 
under  sections  1  and  2  of  the  act  or  under 
section  3  of  the  act,  the  same  agency  in  ^- 
ther  case  acts  for  the  county.  That  agency 
is  the  quarterly  county  court  and,  whether 
bonds  be  issued  under  section  3  or  sections 
1  and  2,  the  product  of  the  agency  provided 
under  each  of  these  sections  is  the  same. 
The  product  Is  county  bonds,  and  county 
bonds  issued  for  highway  purposes. 

Appellants  next  Insist  that  the  last  danae 
of  seetton  6  ot  the  act  Introduces  Into  Ita 


body  a  separate  and  distinct  mbject  not 
germane  to  the  general  pntpoBO  of  the  act 
This  insistence,  we  think,  has  no  merit  The 
last  dBuse  of  section  6  makes  it  the  duty  of 
the  county  trustee  to  take  advantage  of  all 
laws  on  the  statute  books  to  force  the  collec- 
tion of  the  tax  which  section  6  provides  shall 
be  levied  for  the  purpose  of  taking  care  of 
the  Interest  on  bonds  issued  under  the  act 
and  for  the  purpose  of  creating  a  sinking 
fund  for  the  retirement  of  the  bonds  at  ma- 
tnrUy.  The  remaining  provisions  In  tlie  last 
Clause  of  section  6  all  relate  to  the  general 
pncpose  expressed  In  the  body  of  the  act 

It  Is  next  Insisted  for  appellants  that  sec- 
tion 12  introduces  into  the  body  of  the  act  a 
subject  not  germane  to  Its  gmetal  purpose. 
This  section  provides,  In  substance^  that  aft- 
er all  the  roads  named  in  the  resolution  have 
been  graded  and  macadamised  for  thdr  full 
length,  if  a  surplus  of  the  fund  for  which  the 
bonds  have  been  sold  remains  on  hand,  it 
shall  be  expended  on  such  other  road  or 
roads  not  set  forth  in  the  resolutions  as.  In 
the  judgment  of  the  road  commissioners,  will 
serve  the  greatest  number  of  people  anywhere 
within  the  county.  This  Is  an  application  of 
the  proceeds  of  the  bonds  to  highway  pur- 
poses, and  germane  to  the  general  purpose  of 
the  act  certainly  not  Incongruous  therewith, 
and  permissible  under  the  following  of  our 
cases:  Cannon  v.  Mathes,  65  Tenn.  (8  Belsk.) 
504;  lAi^rman  v.  Taxing  District  70  Tenn. 
(2  Lea)  426 ;  Morrall  t.  Fickle,  71  Tenn.  (3 
Lea)  79;  Frazler  v.  Railroad,  88  Tenn.  (4 
Pick.)  156,  12  8.  W.  537;  Cole  Manufactnr- 
ing  Co.  V.  Falls,  90  Tenn.  (6  Pick.)  469,  16  S. 
W.  1045;  State  vj  Yardley,  95  Tenn.  (U 
Pick.)  654,  32  S.  W.  481.  34  U  B.  A.  656; 
Peterson  v.  State,  104  Tenn.  (20  Pick.)  131, 
56  S.  W.  834 ;  Condon  v.  Maloney,  108  Tenn. 
(24  Pick.)  99,  65  8.  W.  871 ;  Furnace  Co.  v. 
RaUroad  Co.,  113  Tenn.  (6  <3ates)  697,  87  a 
W.  1016;  Scott  T.  Marley,  124  Tenn.  a6 
Cates)  398,  137  S.  W.  492. 

In  our  opinion,  there  Is  no  merit  In  any 
of  the  questions  made  upon  the  constitutlon- 
Bllty  of  the  act 

[8]  Under  the  second  gronnd  of  rdlef  on 
which  the  bill  is  predicated  the  point  is  made 
that  by  the  first  section  of  the  act  authority 
to  issue  bonds  was  conferred  on  the  county 
courts  of  the  various  counties  in  the  state 
when  In  quarterly  session  assembled;  a  quo- 
rum being  present  and  a  majority  thereof 
voting  In  the  afflmative.  This  authority, 
appellant  insists,  could  only  be  exerdsed 
when  the  body  above  named  was  In  regular 
session ;  whereas,  the  resolution  of  the  coun- 
ty court  to  issue  the  bonds  in  the  present 
case  was  passed  at  a  spedal  or  called  meet- 
ing of  the  county  court  in  quarterly  session 
assembled. 

In  response  to  this  objectloa  It  is  to  be 
noted  that  the  act  does  not  In  terms  require 
the  authority  to  be  exerdsed  at  a  regular 
meeting  of  tb«  (nnntx  oufft^ia^auarterly 
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session.    Section  6007,  ShaniKm'a  Oode,  pro- 
vldefi: 

"fMM\e  chaiman  or  Jndge  of' the  comity  courta 
of  tiikis  state  shall  have  power  to  convene  the 
tiviar-t:erly  courts  in  special  session  when,  in  his 
opinion,  the  public  necessities  require  it,  or 
upon  the  application  to  him,  in  writing,  of  any 
five   justices,  membera  of  aaid  court,  so  to  da" 

ITlte  transcript  shows  that  the  Judge  of  the 
comitj  court  of  Franklin  county  made  the 
call,  as  required  by  the  terms  of  the  section 
above  named,  and  It  appears  that  the  notice 
of  tlie  call  required  by  section  5998  of  Shan- 
non's Code  was  published  In  accord  with  the 
requirements  of  that  section.  We  think,  un- 
der a.  proper  construction  of  the  act  in  ques- 
tion, that  the  power  conferred  could  be  le- 
gally exercised  at  a  called  or  special  quar- 
terly session  of  the  county  court 

[4]  The  next  Insistence  for  appellants  la 
that  tlie  bonds  authorized  to  be  Issued  un- 
der tlie  act — 

"are  to  be  redeemable  at  the  option  of  the  said 
county,  and  that  it  is  mandatory  on  the  county, 
under  the  provisions  of  said  act,  to  fix  a  time  for 
the  redemption  of  the  said  bonds,  and  failure  to 
so  &x  a  time  is  vital  and  renders  the  resolution 
and   election  void." 

Tbe  above-quoted  insistence  Is  based  on  the 
following  language  of  section  1  of  the  act, 
wbere.  referring  to  the  bonds.  It  is  said: 

"They  shall  mature  at  such  time  as  the  court 
may  determine,  not  exceeding  forty  years  from 
date  of  issuance,  and  be  redeemable  at  option 
oi  the  county  at  such  time  or  times  as  the 
court  may  fix?' 

The  resolution  which  was  passed  author- 
izing the  issuance  of  the  bonds,  after  fixing 
the  amount  of  the  Issne  and  the  denomina- 
tion of  eadi  bond,  and  the  rate  of  Interest 
whicli  each  was  to  bear,  provided  further, 
"And  to  mature  In  forty  years  from  date  of 
issuance,"  from  which  It  appears  to  ns  that 
the  county  court,  acting  for  the  county, -deem- 
ed It  'best  not  to  fix  an  earlier  date  than  40 
years  for  the  redemption  of  the  bonds.  The 
court,  for  the  county,  exercised  the  discre- 

tl<n>  and  judgment  which  the  act  expressly 

committed  to  them,  and  therefore  there  Is  no 

merit  tn  the  above  contenti(»i. 
[1]  It  Is  next  said  for  appellants: 

"The  last  paragraph  of  section  2  of  the  said 
set  provides  that  the  orders  and  resolutions  of 
the  county  court  directing  the  issuance  of  bonds 
onder  this  act  'shall  be  preceded  by  at  least 
thirty  days  by  the  adoption  of  the  resolution  set- 
ting forth  the  roads  to  be  built  or  improved.' 
xhis  rewlution  was  incorporated  in  the  sam« 
moivtioB  directing  the  issuance  of  bonds  and 
(•lUoc  the  election." 


Appellants  insist  that  the  failure  of  the 
county  court  to  adopt  the  resolution  requir- 
ed by  the  last  clause  of  section  2  of  the  act 
Is  a  clear  limitation  upon  the  power  of  the 
county  court  to  make  a  bond  issue,  and  there- 
fore that  the  same  is  void.  We  think  the 
requirement  of  the  last  clause  of  section  2 
Is  mandatory,  and  that  the  county  court 
could  have  been  required  by  mandamus  to 
proceed  in  accordance  with  the  mandatory 
requirement  of  that  clause,  but,  as  shown  by 
appellants'  insistence  above  quoted,  the  res- 
olution required  by  the  last  clause  of  section 
2  was  published  for  the  length  of  time  re- 
quired, and  was  Incorporated  in  the  resolu- 
tion of  the  quarterly  county  court  directing 
the  issuance  ot  the  bonds,  subject  to  the  re- 
sult of  the  election.  The  manifest  purpose 
of  the  last  clause  of  section  2  was:  First,  to 
give  notice  to  the  members  of  the  county 
court  of  "the  roads  to  be  built  -or  improved, 
naming  the  starting  and  ending  points,  the 
general  course,  and  approximate  number  of 
miles  thereor' ;  second,  to  give  the  same  no- 
tice to  the  people  of  the  county  Interested  in 
the  proposed  action. 

While  it  is  our  opinion  that  the  last  Clause 
of  section  2  imposed  a  mandatory  duty  upon 
the  county  court  to  comply  therewith  for  the 
purposes  above  set  out,  yet,  construing  the 
act  as  a  whole,  we  do  not  think  it  was  the 
puriKwe  of  the  General  Assembly  that  the 
bonds  issued  should  be  invalid,  where,  as  in 
this  case,  the  resolution  for  issuance  of  the 
bonds  was  voted  for  by  a  majority  of  the 
members  of  the  quarterly  coimty  court,  and 
the  required  majority  of  voters  at  the  elec- 
tion voted  in  favor  of  issuance  of  the  bonds. 
The  act  does  not  provide  that  a  failure  to 
give  the  notice  shall  invalidate  the  bonds; 
moreover,  the  last  clause  of  section  2  of  the 
act  was  a  mere  matter  of  grace  extended  by 
the  General  Assembly  to  the  classes  of  per- 
sons for  whose  benefit  it  was  inserted.  The 
Legislature  had  the  power  to  grant  the  au- 
thority in  question  without  making  the  va- 
lidity of  the  action  of  the  county  court  de- 
pendent on  an  election  by  the  voters  of  the 
county,  or  the  giving  of  such  notice.  Ko 
constitutional  right  of  the  voters  or  of  the 
members  of  the  county  court  was  Invaded 
by  failure  to  give  the  notice. 

We  have  disposed.  In  detail,  of  each  of  the 
contentions  made  by  appellant     We  think 
there  is  no  merit  in  any  of  them ;  wherefore 
the  decree  of  the  court  helow  is  affirmed  at 
appellants'  cost 
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SHIVB  ▼.  JANES  et  aL 
(Court  of  Appeals  of  Kentucky.    B^b.  17, 1916.) 

1,  Advebss  Possession  «=»100— Occupatiow 

TO  CtiAIUSD  BODNDABIEB. 

Appellant's  father,  C.  S.,  while  in  posses- 
sion of  five  parcels  containing  200  acres,  which 
had  been  patented  to  appellant's  grand- 
father, G.  S.,  secnred  a  patent  to  another  par- 
cel of  land  of  aboat  200  acres  lying  between 
and  surrounding  the  five  parcels  he  already  own- 
ed. Appellant's  father  executed  a  deed  grant- 
ing to  appellant  a  parcel  supposed  to  contain 
200  acres,  but  the  calls  did  not  close.  The  deed 
to  appellant  closed  with  the  expression,  "exclud- 
ing two  hundred  acres,  same  patented  to  O.  S., 
this  patented  to  C.  S."  Seld  that,  in  view  of 
the  fact  that  the  boundai?  was  set  off  and  ap- 
pellant went  into  possession,  occupying  one  of 
the  parcels  patented  to  his  grandfaUter,  the 
clause  of  exclusion  must  be  deemed  to  have  been 
inserted  by  mistake  for  the  conveyance  showing 
an  Intent  to  make  some  sort  of  a  grant,  it  will 
be  governed  by  the  acts  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |t  647-674;   Dec.  Dig.  «=3 

2.  Advebse  Possession   «=3ii4— Evidercb— 
SDrrrciENOY. 

Evidence  held  to  show  that  appellant  had 
possessory  title  to  a  parcel  of  land  which  he  oc- 
cupied, though  the  deed  under  which  be  claimed 
was  of  no  effect,  except  as  a  parol  gift;  the 
description  being  wholly  insufficient 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  {{  682,  683,  685,  686; 
Dec  Dig.  «=>114.] 

Appeal  from  Circuit  Court,  Metcalfe  County. 

Action  by  Fantle  Janes  and  others  a^lnst 
C.  R.  Shive.  From  the  Judgment,  defendant 
appeals.    Reversed,  with  directions. 

J.  W.  Compton  and  M.  O.  Scott,  both  of 
Edmonton,  for  appellant  J.  W.  Einnaird 
and  J.  R.  Beauchamp,  both  of  £!dmonton,  for 
appellees. 

CLARKE,  J.  January  4,  1918,  appellees 
filed  this  action  in  the  Metcalfe  circnlt  court 
to  sell  the  land  of  which  they  allege  Charles 
Shlve  died  seised  and  possessed,  consisting  of 
two  tracts,  one  containing  110  acres,  and  the 
other  637  acres,  and  asking  that  the  proceeds 
of  said  sale  be  distributed  among  the  plain- 
tiffs and  defendants,  as  the  only  heirs  of  said 
Charles  Shive,  according  to  their  Interests 
therein.  Joe  Shlve,  one  of  the  parties  to  this 
suit,  asserted  claim  to  the  110-acre  tract, 
which  claim  was  allowed,  and  that  tract  la 
not  involved  In  this  litigation. 

Appellant,  C.  R.  Shlve,  on  August  20,  1913, 
filed  answer  alleging  that  the  said  decedent 
had  conveyed  to  him  by  deed  in  1891  200 
acres  included  in  the  637-acre  tract,  copying 
Into  his  answer  as  a  description  of  said  200 
acres  the  calls  given  for. same  in  the  deed  to 
him.  These  calls  do  not  close,  and  are  not 
snIBcient  to  describe  any  boundary  of  land. 

On  August  21,  1914,  appellant  filed  an 
amended  answer  in  which  he  said  he  had 
Just  discovered  the  description  of  his  land  in 
his  original  answer  and  deed  was  Incorrect, 
and  he  then  gave  a  description  as  being  the 


correct  description  of  the  land  conveyed  to 
him  by  said  deed  from  his  father,  which  in- 
cluded probably  more  than  400  acres. 

On  March  16,  1916,  appellant  filed  a  re- 
Joinder  in  which  he  gave  another  descrlptton 
of  the  land  claimed  by  him  to  have  been  con- 
veyed by  the  deed  from  bis  father,  which  de- 
scription was  estimated  to  contain  considera- 
bly more  than  200  acres,  and  appellant  alleged 
in  this  rejoinder  that  the  description  given 
therein  was  the  true  and  correct  descriptioD 
of  the  land  conveyed  to  him  by  his  father 
in  1891,  at  which  time  he  took  possession  un- 
der said  deed  to  the  boundary  lines  therehi 
described,  and  that  he  had  been  in  adverse 
jpossession  of  said  boundary  since  the  date  of 
said  deed,  which  was  more  than  20  years. 
He  asked  that  his  deed  be  reformed  so  as 
to  Include  this  boundary  described  in  the 
rejoinder,  and  that  he  be  adjudged  to  be  the 
owner  of  said  boundary  by  reason  of  the  ad- 
verse possession  of  same  In  the  event  bis 
deed  was  not  reformed.  The  allegations  of 
all  of  his  pleadings  were  traversed  by  plead- 
ings filed  by  appellees.  In  the  deed  from  his 
father,  Charles  Shlve,  to  appellant,  after  giv- 
ing the  nine  calls  which  puri>orted  to  com- 
pletely describe  the  boundary  of  200  acres  of 
land  attempted  to  be  conveyed  to  him  by  said 
deed,  there  is  this  sentence : 

"Excluding  two  hundred  acres,  same  patented 
to  George  Shive,  this  patented  to  Charles  Shive 
in  the  year  1861." 

In  1861  there  had  been  Issued  to  Charles 
Shlve  a  patoit  for  a  tract  of  land,  stated  to 
contain  two  hundred  acres,  but  which,  in  fact, 
embraced  a  boundary  of  more  than  400  acres, 
and  Included  within  said  boundary  five  tracts 
of  land  aggregating  about  200  acres,  which 
many  years  before  had  been  patented  In  five 
separate  patents  to  George  Shlve,  the  father 
of  Charles  Shlve,  At  the  time  Charles  Shlve 
had  this  patent  issued  to  him  in  18S1  he  was 
the  owner  and  In  possession  of  the  five  tracts 
formerly  patented  to  his  father,  George  Shlve, 
and  the  patent  to  him  in  1851  for  the  200 
acres  described  a  tract  of  land  whidi  includ- 
ed these  five  George  Shlve  patents,  aggregat- 
ing about  200  acres,  and  at  the  end  of  the 
description  of  the  land  in  said  200-acre  patent 
Is  this  sentence,  "Excluding  two  hundred 
acre  patent  to  George  Shlve,"  from  which  It 
Is  apparent  that  this  patent  to  Charles  Shive 
was  a  blanket  patent  taken  out  by  him  for 
the  purpose  of  acquiring  the  title  to  about 
200  acres  of  land  lying  between  and  surround- 
ing the  five  tracts  he  already  owned. 

If  the  deed  Charles  Shive  made  to  appel- 
lant in  1891  had  contained  a  complete  descrip- 
tion of  the  land  patented  to  him  in  1S61,  it 
would  be  apparent  that  his  purpose  in  mak- 
ing that  deed  was  to  convey  to  appellant  the 
land  the  title  to  which  he  acquired  under  said 
patent,  not  including  the  George  Shive  tracts 
of  about  200  acres;  but  as  stated  before, 
the  deed  to  appellant  only  contained  a  small 
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part  of  tbe  calls  necessary  to  describe  the 
land  covered  by  the  patent-  of  1861,  and  not 
enough  calls  to  describe  or  Identify  any  tract 
ot  land. 

Tbe  lower  conrt,  evidently  belleTlng  that 
this  was  his  poipose,  adjudged  that  appellant 
took  under  bis  deed  the  land  patented  to  bis 
fbther  In  1851,  ezclndlng  the  five  tracts 
known  as  the  George  Shlve  patents,  which 
awards  ta  appellant  title  to  some  land  he  does 
not  claim,  and  denies  to  him  title  to  the  land 
upon  which  he  has  resided  continuously  for 
about  20  years.  The  judgment  held  appel- 
lant's claim  to  possessory  title  to  be  without 
merit 

Joe  Shlve,  Jim  Jones,  Mathew  Oabhart, 
Lora  Garman,  E.  A.  Firkins,  and  Polly  Gai^ 
man,  testifying  for  appellant,  stated  that  dur- 
ing the  past  15  years,  at  different  times  and 
places,  the  decedent,  Charles  Shlve,  had 
shown  or  described  to  each  of  them  as  the 
divlsl(»i  line  between  the  land  he  still  owned, 
and  that  he  had  deeded  to  appellant  the  line 
that  appellant  is  now  claiming  as  said  divi- 
sion line,  and  several  of  these  witnesses  tes- 
tified that  during  all  this  time  appellant  bad 
resided  upon,  occupied,  and  claimed  as  his 
own  the  land  up  to  said  division  line  and  to 
the  lines  as  now  claimed  by  him.  No  wit- 
ness testifies  that  Charles  Shlve  ever  at  any 
time  after  he  made  the  deed  to  ai^ellant  as- 
serted any  claim  or  questioned  appellant's 
title  or  possession  to  the  land  he  is  now  claim- 
ing. 

[1]  While  the  deed  to  appellant  does  not 
snfllciently  describe  any  land  to  identify  it, 
still  it  is  evident  that  his  father  did  attempt 
to  convey  to  him  some  land.  At  the  time 
appellant^B  father  made  this  deed  to  him 
appellant  was  living  in  the  house  with  his 
father,  whldi  is  located  upon  one  of  the 
George  Shlve  patents,  and  to  which  appel- 
lant makes  no  claim.  In  a  short  time  after 
the  deed  was  executed,  appellant  moved  out 
of  his  father's  house  and  into  a  house  upon 
another  of  the  George  Shlve  tracts,  Included 
In  the  boundary  he  now  claims.  That  was 
more  than  20  years  ago,  and  there  Is  absolute- 
ly nothing  In  the  record  contradicting  appel- 
lant's claim  that  during  all  the  time  since  In 
which  he  has  lived  In  that  house  he  has  oc- 
cupied the  land  as  now  claimed  by  him  ad- 
versely to  the  claims  of  all  others.  That  he 
did  so  occupy  it,  and  to  the  lines  now  claimed, 
is  supported  by  the  testimony  of  several  wit- 
nesses, and  that  his  &ther  recognized  his 
claim  to  that  part  of  the  land  Is  substantiat- 
ed by  tile  testimony  of  the  six  witnesses  nam- 
ed above.  In  view  of  this  testimony,  it  is 
impossible  for  us  to  believe  that  the  lower 
coart'B  decision  correctly  decided  this  case. 
There  ia  no  evidence  to  miroort  his  decision, 


and  it  can  rest  upon  but  one  thing,  and  that 
Is  the  following  sentence  in  the  deed  to  ap- 
pellant : 

"Bxdndins  two  hundred  acres,  same  patented 
to  George  Shive,  this  patented  to  Charles  Shlve 
m  the  year  1851." 

As  said  before.  If  in  connection  with  this 
sentence  the  deed  to  appellant  had  contained 
a  complete  description  of  the  land  patented 
by  Charles  Shlve  In  1851,  we  would  have  been 
convinced  that  It  was  the  Intention  of  the  par- 
ties by  the  deed  to  convey  to  appellant  the 
land  acquired  by  the  grantor  under  the  pat- 
ent of  1851 ;  but  the  deed  did  not  contain  all 
or  even  half  of  the  description  in  the  patent 
It  contained  only  nine  calls,  and  these  nine 
calls  correctly  described  a  part  of  two  sides 
of  tbe  boundary  of  land  claimed  by  appel- 
lant,  and  none  of  these  calls  touch  any  of  the 
land  that  is  not  claimed  by  him.  This  would 
seem  to  indicate  to  us  that  in  the  preparation 
of  that  deed  It  was  the  intention  of  the  par- 
ties not  to  convey  to  appellant  thereby  all 
the  land  acquired  by  Charles  Shlve  under  the 
patent  of  1861,  and  this  construction  is  In 
harmony  with  all  the  facts  in  this  case,  except 
the  one  clause  in  the  deed  above  quoted. 

If  the  lower  court's  construction  is  correct 
and  was  the  Intention  of  the  parties  at  the 
time,  ajipellant  aU  these  years  has  been  liv- 
ing upon  and  in  possession  of  one  of  George 
Shlve's  tracts  of  land  which  was  excluded 
from  the  deed.  It  seems  more  reasonable  to 
us  that  the  sentence,  "Excluding  two  hundred 
acres,  same  patented  to  George  Shlve,  this 
patented  to  Charles  Shive  in  the  year  1851," 
was  Included  in  the  deed  through  a  mutual 
mistake  than  to  believe  that  a  greater  part 
of  the  calls  of  the  1851  patent  were  left  out 
of  the  deed  by  mistake,  and  that  appellant 
all  these  years  lived  upon  the  land  not  con- 
veyed to  him,  especially  in  view  of  the  tes- 
timony of  the  six  witnesses  that  Charles  Shlve 
at  various  times  throughout  the  20  years 
since  the  deed  was  made  has  recognized  the 
division  line  between  him  and  appellant 
agreeable  to  appellant's  claim. 

[2]  Even  if  we  disregard  the  deed  because 
It  did  not  sufficiently  describe  any  tract  of 
land,  and  hold  it  had  no  effect  exeept  as  evi- 
dence of  a  parol  gift  or  conveyance,  the  tes- 
timony in  this  case  for  appellant  was  ample 
to  sustain  a  possessory  title  to  the  land  claim- 
ed. Commonwealth  v.  Gibson,  86  Ky.  666,  4 
8.  W.  453,  »  Ky.  Law  Rep.  205;  Medlock  v. 
Snter,  80  Ky.  101;  Tlppenhauer  v.  Tlppen- 
haner,  158  Ky.  639,  166  S.  W.  223 ;  Boblnsom 
V.  Huffman.  118  S.  W.  458. 

Wherefore  the  judgment  la  reversed,  with 
directions  to  adjudge  appellant  the  owner  of 
the  land  claimed  by  him,  and  for  proceed- 
ings consistent  herewith. 
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KENTUCKT  TRACTION  ft  TERMINAL  CO. 

T.  WRIGHT. 
(Conrt  ot  Appeals  of  Kentucky.    Vtb.  IS,  1916.) 

1.  Stbeet   Railboass   «=3ll2— Actions   fob 

IKJURIKS    to    ArUALS— PBESUKFTIOnS   AND 

BujTDKN  or  Pboof. 

Under  the  statute  the  killine  of  stock  graz- 
ing on  a  tnrnpike  by  an  electnc  railway  car 
was  prima  facie  negligent,  and  it  devolved  upon 
the  railroad  company  to  excuse  itseU  by  allow- 
ing that  the  axx:ident  could  not  have  been  avoid- 
ed by  the  exercise  of  ordinary  care. 

[Ed.  Note; — For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  ti  227,  228;    Dec  Dig.  «=> 

2.  Street   Rah^boads   «=>117— Actionb   fos 
iNJuaiESr— Questions  fob  Jubt. 

When  it  is  satisfactorily  shown  by  uncon- 
tradicted and  unimpeached  testimony  that  the 
killing  of  stock  on  a  turnpike  by  an  electric  rail- 
way car  could  not  have  been  avoided  by  the  ex- 
ercise of  ordinary  care,  the  statutory  presump- 
tion of  negligence  is  overcome  and  the  case  is 
properly  taken  from  the  jury;  but  if  the  wit- 
nesses are  impeached  or  contradicted  by  other 
witnesses,  or  by  physical  facts  and  drcumstanc- 
ee,  the  presumption  of  negligence  is  not  neces- 
sarily overcome,  and  the  case  should  go  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  gj  23&-257;  Dec.  Dig.  <S=» 
117.) 

3.  Street   Railboads   ^=>117— Actions   fob 
Injceies— Questions  fob  Jubt. 

In  an  action  for  the  value  of  live  stock 
killed  by  an  electric  railway  car  while  grazing 
on  a  turnpike,  evidence  held  to  make  a  question 
for  the  jury  as  to  whether  the  accident  could 
have  been  avoided  by  the  exercise  of  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §{  239-257;    Dec;.   Dig.  «=» 

4.  Stbeet   Railboads   €=>11S— Actions   fob 
Injuries  to  Animals— Instbuctions. 

In  an  action  for  the  value  of  live  stock 
killed  by  an  electric  railway  car  on  a  turnpike, 
the  jury  were  told  to  find  for  plaintiff,  unless 
they  believed  that  defendant's  employes  used 
all  the  means  at  their  command,  having  due  re- 
gard for  the  Safety  of  passengers  and  the  crew, 
and  the  property  of  the  company  to  stop  or 
Blacken  the  speed  of  the  car  after  the  raotorman 
discovered,  or  by  ordinary  care,  could  have  dis- 
covered the  animals  in  a  position  of  peril.  Beld 
erroneous,  as  prescribing  no  degree  of  care  re- 
specting the  use  of  means  at  Uie  command  of 
the  company's  employes,  and  imposing  upon 
them  the  absolute  duty  to  use  all  means  at  their 
command  cmudstent  with  the  safety  of  the  car 
and  the  persona  thereon  to  avoid  the  injury, 
whereas  the  law  merely  impobea  on  them  the 
duty  to  use  ordinary  care  under  such  circum- 
stances. 

[Ed.  Note.— For  other  oases,  see  Street  Rail- 
roads, Cent  Dig.  g§  258-269;    Dec.  Dig.  «s» 

6.  Street  Railboads  «=>11S— Actions  fob 
Injuries  to  Animals— Instructions. 
In  an  action  for  the  value  of  stock  killed  by 
on  electric  railway  car  where  the  motonnan 
was  the  onlv  employs  of  defendant  in  a  position 
to  act,  an  instruction  as  to  the  duty  of  using 
ordinary  care  to  avoid  the  injury  should  have 
been  confined  to  him  alone. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent  Dig.  ||  25S-269;  Dec.  Dig.  <S=9 
lXo*J 

Appeal  from  Circuit  Court,  Bourbon  Coun- 
ty. 


Action  by  a  J.  Wright  against  tbe  Ken- 
tucky Traction  &  Terminal  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Stoll  &  Bnsh,  R.  C.  StoU,  and  Wallace 
Sfnlr,  all  of  Lexington,  for  appellant  Denis 
Dondon,  of  Paris,  for  appelle& 

CLAT,  G.  In  this  action  to  recover  dam- 
ages to  stock  alleged  to  have  been  killed  by 
the  negligence  of  the  defendant,  plaintiff, 
C.  J.  Wright,  recovered  of  the  defendant, 
Kentucky  Traction  &  Terminal  Company,  a 
verdict  and  judgment  for  $C00.  The  defend* 
ant  appeals. 

[1-S]  Briefly  stated,  the  fiicts  are  as  fol- 
lows: The  stock,  consisting  of  two  horses  and 
two  mules,  were  struck  and  killed  by  an 
Intemrban  car  at  8:05  p.  m.,  April  14,  1913. 
The  accident  occurred  about  a  mile  and  a 
half  from  Paris  on  the  pike  leading  from 
Lexington  to  Paris.  Defendant's  track  at 
that  point  Is  on  the  right  side  of  the  turn- 
pike and  between  the  metal  and  fence  of 
the  adjacent  landowner.  The  fence  Is  about 
5  feet  from  the  track,  and  tbe  stodi  were 
grazing  between  tbe  track  and  the  fence. 
The  motormau  says  that  it  was  dark  and  he 
discovered  the  stock  only  about  300  feet  away 
and  could  not  have  discovered  It  any  sooner. 
As  soon  as  be  saw  the  stock  he  shut  off  the 
current  and  applied  the  brakes,  but  was  un- 
able to  stop  the  car,  which  was  running  about 
30  or  35  miles  an  hour.  After  discovering  the 
stock  he  did  all  he  could  to  avoid  the  Injury. 
He  stated,  however,  that  just  as  soon  as  he 
applied  the  brakes  and  shut  off  the  current  he 
struck  the  stock.  After  that  he  ran  a  few 
feet,  when  the  car  was  derailed.  The  con- 
ductor and  a  passenger,  who  were  In  tbe 
same  compartment  with  the  motorman,  cor- 
roborate tbe  statements  of  the  motorman. 
The  evidence  for  plaintiff  is  to  the  effect 
that  there  was  an  unobstructed  view  of  the 
track  for  a  distance  of  about  1300  feet,  and 
that  at  nighttime  a  motorman,  with  the  aid 
of  an  electric  headlight  could  see  much  fur- 
ther than  300  feet  A  passenger  on  the 
car  stated  that  he  was  standing  In  the  aisle 
and  did  not  notice  any  checking  in  the  speed 
of  the  car  until  the  stock  was  struck.  Plain- 
tiff's evidence  also  shows  that  after  the  stock 
was  struck  tbe  car  ran  on  the  track  for  a 
distance  of  90  feet,  and  after  being  derailed 
for  a  distaace  of  about  150  feet 

The  statute  makes  the  killing  of  stock 
prima  facie  negligent  It  th&i  devolves  on 
the  company  to  excuse  Itself  by  showing 
that  the  accident  could  not  have  been  avoid- 
ed by  the  exercise  of  ordinary  care.  When 
this  is  satisfactorily  shown  by  uncontradlcb- 
ed  and  unimpeached  testimony,  the  statutory 
presumption  of  negligence  is  overcome  and  It 
is  proper  to  take  the  case  from  the  jury. 
However,  If  the  witnesses  are  Impeached,  or 
are  contradicted  by  other  witnesses,  or  by 
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physical  facts  and  afrcDmatanoes,  the  pre- 
sumption of  negligence  U  not  necessarily 
overcome,  but  the  case  should  go  to  the  Jury. 
Byrd  V.  Central  Kentucky  Traction  ConqKiny, 
186  Ky.  766,  125  S.  W.  174;  C.  &  O.  Ry. 
Oo.  T.  Grigsby,  131  Ky.  868,  115  8.  W.  237; 
C,  N.  O.  &  T.  P.  Ry.  Ca  v.  Lowry,  122  & 
W.  128.  Here  the  stodt  were  not  at  a  con- 
siderable distance  from  the  track,  and  there- 
fore out  of  the  motorman's  range  of  vision. 
Between  the  track  and  the  fence  there  was  a 
distance  of  only  6  feet.  The  stock  were  in 
this  space,  and  therefore  not  only  In  danger- 
ous proximity  to  the  track,  but  within  the 
natural  range  of  the  motorman's  vision.  The 
motorman  himself  says  that  he  observed  the 
stock  when  only  about  300  feet  away.  He 
Immediately  aiH>lled  the  brakes  and  shut  ofT 
the  current  Notwithstanding  this  state- 
ment, he  admits  that  as  sochi  as  this  was  done 
he  strudi  the  stoclc  Bven  If  It  conceded, 
therefore,  that  he  could  not  have  discovered 
the  stock  when  further  away  than  300  feet, 
yet  he  does  not  satisfactorily  aoconut  for  the 
delay  In  applying  the  brakes  and  shutting 
off  the  current  Not  only  so,  but  the  defend- 
ant's witnesses  are  contradicted  as  to  the 
distance  the  car  ran  after  striking  the  stock, 
and  by  another  witness  who  was  standing  In 
the  aisle  and  w^o  says  that  he  did  not  notice 
any  checking  of  the  car  until  the  stock  were 
struck.  There  was  also  proof  to  the  effect 
that  the  stock  could  have  been  seen  for  a  dis- 
tance greater  than  300  feet  In  view  of  the 
admissions  of  the  motorman  and  of  the  con- 
tradictions of  the  defendant's  witnesses,  we 
conclude  that  the  case  was  properly  submit- 
ted to  the  Jury. 

[4,  8]  The  court  gave  the  following  instruc- 
tion: ^ 

"First  The  jury  are  instructed  to  find  for  the 
plaintiff,  unless  they  believe  from  the  evidence 
that  the  defendant's  employes,  in  charge  of  the 
car  on  the  occasion  complained  of,  used  all  the 
means  at  their  command,  having:  due  regard  for 
the  safety  of  the  passengers  on  the  car,  the  crew 
in  charge  of  it,  and  the  property  of  defendant, 
to  stop  or  to  8lack«i  the  speed  of  the  car  after 
the  motorman  discovered,  or  by  the  exercise  of 
ordinary  care  could  have  discovered^  the  plain- 
tiffs horse  or  horses  in  a  position  of  peril,  and, 
if  they  so  believe,  they  ought  to  find  for  the 
drfendant" 

It  will  be  observed  that  the  Instruction 
makes  the  defendant  liable,  unless  the  defend- 
ant's employes  to  charge  of  the  car  "used  all 
the  means  at  their  command,"  etc.,  "to  stop 
or  to  slacken  the  speed  of  the  car,"  etc.  The 
law  does  not  impose  upon  the  defendant's 
employes  the  absolute  duty  to  use  all  the 
means  at  their  command,  consistent  wttli  the 
safety  of  the  ear  and  the  persons  therecw,  to 
avoid  the  Injury,  nor  does  it  impose  upon 
them  the  duty  to  exercise  the  highest  degree 
of  care  for  that  purpose.  It  merely  imposes 
Ml  them  the  duty  to  use  ordinary  care,  with 
the  means  at  their  command,  consistent  with 
the  safety  of  the  car  and  the  persons  thereon. 
The  Instruction  In  question  prescribes  no  de- 


gree of  care.  It  ernmeously  leaves  tiiat  ques- 
tion to  the  determination  <^  the  Jury.  Lex- 
togton  Railway  Company  v.  Woodward,  106 
S.  W.  853,  32  Ky.  Law  Rep.  653 ;  Blue  Grass 
Traction  Company  v.  Ingles,  140  Ky.  488,  131 
S.  W.  278.  We  also  conclude  that  as  the 
motorman  was  the  only  person  in  a  position 
to  act  the  duty  of  using  ordinary  care  with 
the  means  at  his  command  should  be  con- 
fined to  him  alone. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


BARRETT  et  al.  v.  VRBBIiAND  et  aL 
(Oonrt  of  Appeals  of  Kentucky.    Feb.  15, 19160 

1.  NuisANCK  ®=»7&— InjuitoiioN  Suit— Join- 

DEB  OF  Pl.AIirri¥FB. 

Under  Civ.  Code  Prac.  {  22,  providinj;  that 
all  persons  having  an  interest  in  the  subject  of 
an  action  and  in  obtaining  the  relief  demanded 
may  be  joined  as  plaintiCte,  unless  otherwise  pro- 
vided, property  owners  whose  bouses  were  in- 
jured and  rendered  uncomfortable  to  inhabit 
by  the  operation  of  a  quarry  and  rock  crusher 
in  the  vicinity  could  join  in  suit  for  an  injunc- 
tion. 

[Ed.   Note.— For  other  cases,   see   Nuisance, 
Cent  Dig.  §§  176-184;    Dec  Dig.  «=»75.] 

2.  NuiSANCs   (S=>72— FuBUO   Nt3I8aro»— In- 

JVNOIIOIT. 

Property  owners,  the  physical  structure  of 
whose  homes  was  injured  by  the  shock  from 
blasting  in  a. quarry,  which  also  tlirew  stones 
upon  the  properties,  and  who  were  disturbed 
at  night  by  the  noise  of  machinery  at  the  quar- 
ry, conid  enjoin  the  operation  of  the  quarry  in 
such  manner,  since  a  public  nuisance  will  be 
restrained  at  the  suit  of  a  private  person  suffer- 
ing a  special  and  particular  injury  distinct  from 
that  suffered  by  him  in  common  with  the  public 
at  large,  though  an  individual,  suffering  no  in- 
jury different  from  other  members  of  the  pub- 
lic, cannot  prosecute  an  individual  suit  to  abate 
the  nuisance. 

[Ed.   Note.— For   other  eases,   see  Nuisance, 
Cent  Dig.  §§  164^169;   Dec.  Dig.  <S=»72.] 

3.  NtriBANCE  <S=»75— Chabactkb  of  DisTtniB- 

ANCE8— SuFKCrBNOT  OF   BVIDENOK. 

In  a  suit  to  enjoin  the  operation  of  a  quarry 
and  rock  crusher,  evidence  held  to  justify  the 
chancellor's  finding  that  the  facts  in  regard  to 
the  disturbances  produced  in  plaintiffs  prop- 
erties were  as  teotiBed  to  by  them  and  their  wit- 


[Ed.   Note.— For  other  cases,   see  Nuisance, 
Cent  Dig.  $§  176-184;   Dec.  Dig.  «=>75.] 

4.  Nuisance  cs=375— Injitnotion. 

Equity  will  interfere  more  readily  to  en- 
join a  nuisance  interfering  with  the  enjoyment 
of  property  uninjured  physically  than  it  will  to 
restrain  physical  injury  to  the  property  itself, 
since  in  the  former  case  damages  are  less  read- 
ily ascertainable. 

[Ed.    Note. — For   other   cases,   see   Nuisance, 
Cent  Dig.  H  176-184;   Dec.  Dig.  <&=»75.] 

B.  NtrrsAWCB  «=s>767-PtJBijo   Nuisance— Iw- 

jtrNcnoN. 

To  enjohi  a  public  nuisance  causing  them  a 
particular  individual  injury,  property  owners 
did  not  need  to  first  establish  their  right  to 
injunctive  relief  by  a  proceeding  at  law. 

[Ed.   Note.— EV>r   other   cases,   see   Nuisance, 
Cent  Dig.  g|  176-184;    Deo.  Dig.  ie=»75.] 
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0.  NUISARCX    9=>2&— PUBUO    NUISAIfCto— Iir- 
JUNCTION— DEBXNSES. 

Operators  of  a  quarry  and  stone  crusber, 
constituting  a  nuisance,  cbuld  not  defend  the 
aait  of  injured  property  owners  for  an  injunc- 
tion on  tbe  ground  tliat  some  of  tlte  plaintiffs 
moved  to  tbe  nuisance. 

(Ed.  Note. — For  other  cases,  see  Kuisancei 
Cent.  Dig.  §g  64-66;    Dea  Dig.  <S=>26.) 

7.  Ntjisanob  «=»75— Public   Nuisanob— In- 
juNCTioH— Laches. 

Where  property  owners,  Injured  by  the  op- 
eration of  a  guan7  and  stone  crusber,  sued  to 
restrain  its  operation  by  heavy  blasts  and  run- 
ning tbe  crusher  day  and  night  within  a  few 
years  from  the  beginning  of  such  mode  of  opera- 
tion, which  was  not  the  only  possible  way  to  con- 
duct the  business,  the  suit  was  not  barred  by 
laches,  although  the  quarry  owners  had  install- 
ed $2,o00  worth  of  removable  machinery. 

(Hid.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  JS  176-184;   Dec.  Dig.  «=s>75.] 

8.  Nuisance   <8=»75— Pubuo  Nuisance— Iw- 

JUNCTION— SuFnClENCT  0»  BVIDENOK. 

In  an  injunction  suit  by  property  owners 
to  restrain  the  operation  of  a  quarry  and  rodt 
crusher,  evidence  held  insufficient  to  show  in- 
juries resulting  from  ^the  oi>eration  of  the  rock 
crusber  to  justify  injunctive  relief  as  to  it. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  JS  176-184 ;   Dec  Dig.  <S=»75.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Suit  by  Graham  Vreeland  and  otliers 
against  Guy  Barrett  and  another.  From  so 
much  of  tbe  Judgment  as  granted  relief  to 
plaintiffs,  defendants  appeal,  and  from  so 
much  as  refused  requested  relief,  plaintlfCs 
appeal.    Affirmed. 

T.  Ll  E^delen  and  J.  H.  Hazelilgg,  both  of 
Frankfort,  for  appellants.  Frank  Chinn  and 
Brown  &  Nuckols,  all  of  Frankfort,  for  ap- 
pellees. 

THOMAS,  J.  Tbe  appellees  (eight  in  num- 
ber) are  each  residents  of  tbe  dty  of  Frank- 
fort, being  the  owners,  respectively,  of  the 
houses  in  which  they  each  reside  with  their 
families,  and  their  property  is  located,  some 
on  Wapplng  street,  some  on  Watson  Court, 
and  that  of  others  on  Wilkinson  street  in 
said  dty.  Tbe  residences  ai  the  appellees 
Cbiiatine  B.  South  and  Frank  Chinn  hare  no 
intervening  residences  or  buildings  between 
them  and  the  Kentucky  river,  which  runs 
Immediately  west  of  their  lots.  The  residence 
es  of  the  other  appellees  are  farther  away 
from  tbe  river  and,  for  the  most  part,  to  the 
east  of  it,  but,  as  is  claimed  in  the  petition, 
their  residences  are  located  sufficiently  near 
to  the  property  of  appellants  as  to  be  affect- 
ed by  its  operation,  as  is  complained  of  in 
this  suit.  Immediately  west  of  this  prop- 
erty and  across  the  Kentucky  river  the  ap- 
pellants maintain,  and  have  maintained,  a 
rock  quarry,  which  they  have  operated  more 
or  less  constantly  since  the  year  1906,  they 
having  acquired  the  land  upon  which  the 
quarry  is  located  In  tbe  year  1900.  Claiming 
that  for  several  years  past,  the  appellants 
had  <^>erated  this  quarry  in  such  a  way  as 


to  invade  the  peacefnl,  <iDiet,:ai>d  OMnf st- 
able enjoyment  of  the  right  of  appellees  to 
occupy  their  property  as  a  residence  by  each 
of  them,  they,  on  December  20,  1913,  filed 
their  Joint  petition  in  equity  in  the  Franklin 
circuit  court  against  the  appellants,  Guy 
Barrett  and  A.  O.  Barrett,  doing  business  un- 
der the  name  of  DevU's  Hollow  Stone  Com- 
pany, seeking  to  enjoin  them  from  so  operat- 
ing their  quarry  as  to  Interfere  with  tbe  ap- 
pellees' rights,  before  mentioned,  and  claim- 
ing that  the  operation  of  it  in  the  mann» 
stated  was  and  had  been  a  nuisance,  which 
was  sought  to  be  abated  by  tlie  injunctive 
process  prayed  for  in  the  petition.  Tbe  ob- 
jectionable acts  in  the  operation  of  the  quar- 
ry sought  to  be  enjoined  can  best  be  stated 
In  the  language  adopted  in  the  petition, 
whidi  is  as  follows: 

"In  operating  this  quarry  the  defendants  have 
continuously  for  more  than  five  years  last  past, 
blasted  the  rocks  from  tbe  river  cliff,  over  s 
space  about  150  feet  from  tbe  bottom  of  tbe 
quarry  to  the  top  of  it,  with  heavy  charges  of 
dynamite,  powder,  and  other  such  explosives, 
which  have  thrown  rocks  entirely  across  the 
river  and  upon  the  property  of  plaintiffs,  there- 
by endangering  their  lives  on  divers  different  oc- 
casions, and  have  repeatedly  shaken  the  hooaes 
of  plaintiffs  upon  their  foundationB,  like  as 
earthquake  would  do ;  have  knocked  tbe  plBste^ 
ing  from  their  walls,  and  put  their  fanulies  bi 
fear  of  their  Uvea  During  all  of  said  time  de- 
fendants have  also  operated  a  rock  crusher, 
with  steam,  at  the  same  point,  crushing  the 
hard  stones  thrown  out  of  the  hillside  by  said 
blasts,  and  thereby  fiUed  tbe  air  with  dust,  soot, 
and  smoke,  which  is  blown  into  tbe  homes  of 
plaintiffs,  the  dust,  soot,  and  smoke  so  thid 
and  penetrating  as  to  injure  the  furniture  of 
their  homes,  and  otherwise  render  their  homM 
uncomfortable,  and  the  noise  from  tlie  peenlitr 
machinery  of  the  rock  crusher,  which  is  ran 
day  and  night,  at  times  is  so  great  as  to  drova 
out  and  prevent  ordinary  conversation  in  the 
homes  of  several  of  plaintiffs,  and  prevent  sleep 
at  night" 

The  answer  consists  of  a  general  denial, 
and  in  another  paragraph  an  effort  is  made 
to  rely  upon  a  prescriptive  right  to  so  man- 
age and  use  the  quarry,  as  it  is  claimed  that 
the  quarry  had  been  operated  at  the  same 
place  since  about  the  year  1852 ;  and  It  Is 
further  urged  in  defense  that  appellanta, 
since  they  began  its  operation,  have  expend- 
ed considerable  sums  of  money  in  equipptoti 
it  to  its  present  capacity,  and  that  appellees 
stood  by  without  protest  and  acquiesced  in 
tills  expenditure;  and,  for  these  reasons,  tbey 
should  be  denied  the  relief  sought  It  Is  also 
insisted  in  the  answer  that  some  of  tbe  ap- 
pellees have  acquired  their  property  since 
the  commencement  of  the  operation  of  tbe 
quarry  by  appellants,  and  that,  so  far  as 
these  are  concerned,  they  are  not  entitled  to 
any  relief  upon  the  insisted  doctrine  that 
they  "liave  moved  to  the  nuisance,"  if  one  ex- 
ists. With  the  exception  of  the  latter  con- 
tention as  to  such  defendants,  the  reply  Is 
a  denial  of  the  allegations  of  the  answer. 
After  very  extensive  preparation  and  a  sub- 
mission of  the  cause,  the  court  adjudged.  In 
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snbsUnce,  that  apptiUiints  be  perpetually  en- 
joined from  discharging,  or  permitting  to  be 
discharged,  midi  blasts  of  dynamite  or  other 
explosives  in  the  operation  of  the  quarry  as 
would  Jar  the  houses  of  the  plalntUEs,  or  any 
of  them — 

'^  sodi  an  extent  as  would  Interfere  vith  the 
comfortable  or  reasonable  enjoyment  of  their 
homes,  or  honses ;  or  to  cause  said  bouses,  or 
any  of  them,  to  vibrate  or  shake;  or  to  cause 
tbe  plastering  or  tiling,  or  other  coverings  of  the 
walls  or  ceiling,  in  any  of  said  houses  to  crack 
or  fall  or  be  in  any  way  damaged ;  or  cause  oth- 
er injory  to  any  of  said  houses ;  or  cause  rocks 
or  dirt  or  other  debris  to  be  thrown  on  the  prop- 
erty of  plaintiffs,  or  any  of  them." 

Tbe  appellanta  were  farther  enjoined 
from— 

"making,  or  iwrmitting  to  be  made,  at  night  any 
noise  by  the  machinery  at  the  quarry,  or  in  the 
operation  thereof,  vrhich  would  disturb  or  inter- 
fere with  the  peace  and  quiet  of  the  homes  of 
plaintiffs,  or  any  of  them,  or  with  the  rest  or 
sleep  of  the  plaintiffs,  or  any  of  them,  or  their 
fanuliea,  or  any  of  them." 

The  ooort  declined  to  enjoin  the  appel- 
lants from  the  operation  of  the  rock  crasher. 
From  80  much  of  tbe  Judgment  as  granted 
relief  to  appellees,  the  appellants  appeal; 
and  from  the  refusal  of  the  court  to  restrain 
In  any  manner  the  operation  of  the  ro<& 
crusher,  the  appellees  prosecute  a  cross-ap- 
peaL 

[1]  The  first  ruling  of  the  court  brought 
In  question  by  a  si)eclal  demurrer  to  the  peti- 
tion and  by  a  motion  to  require  plalntlfts  to 
elect.  Is  the  ri|^t  of  lappellees  to  Jointly 
prosecute  this  snlt.  That  they  may  do  so  un- 
der the  facts  disclosed  by  their  pleading, 
ibete  can  be  no  doubt  Sustaining  the  right, 
die  autbor  ot  the  esculent  work  of  Wood  on 
Nuisances  (2d  Ed.)  page  1160,  aays: 

"Where  several  persons  are  Injured  by  a 
common  nuisance,  although  varying  in  degree 
bat  having  a  common  effect,  they  may  join  in 
a  Mil  for  an  injunction,  but  there  can  be  no  re- 
covery of  damages." 

Section  22  of  our  Civil  Code  of  Practice 
U: 

"All  {tersons  having  an  interest  in  the  subject 
of  an  action  and  in  obtaining  the  relief  demand- 
ed may  be  joined  as  plaintiffs,  unless  it  is  other- 
vise  provided  In  this  Code." 

Ur.  Newman  In  bis  woi^  on  Pleading  and 
Practice,  f  15S,  in  commenting  on  this  sec- 
tion of  tbe  Code,  supra,  says: 

"So,  also,  different  persons  owning  separate 
tenaaents  affected  by  a  nuisance  may  unite  as 
plaintiSs  to  restrain  by  injunction  its  continu- 
ance." 

This  rule  of.  practlos  has  also  been  upheld 
by  this  court  in  tbe  following  cases:  Ix>ui8- 
Tille  C4rfllii  Co.  T.  Warren,  78  Ky.  400;  Seig- 
freld  T.  Hays,  81  Ky.  877,  50  Am.  Rep.  167; 
Palestine  Building  Association  v.  Minor,  86 
8.  W.  686,  27  Ky.  Law  Bep.  781 ;  Beckham 
T.  Brown,  40  S.  W.  684,  Id  Ky.  Xaw  Bep.  619. 
Many  other  anthoritieii  might  be  dted,  but 
the  rule  permitting  the.  right  of  persona  sinii- 
I>rly  circumstanced  and  affected  by  the  acts 
oompiained  of  to  unite  in  one  petition  for 
>diet  la  m>  upiTcraaUy  setUed  «a  to  tender 


further  consideration  of  tbe  qnestUn  tomeo- 
essary. 

[2]  That  this  character  of  action  may  be 
maintained  where  the  facts  JustiJ^  it  la 
equally  as  well  settled  as  the  question  Just 
disposed  of.  The  right  to  the  remedy  by  tbe 
Individual  dtizen  is  recognized  by  Mr.  Pom- 
eroy  In  bla  work  on  Equity  Jurisprud^ioe 
In  section  1848,  wherein  he  says: 

"A  pnbUc  nuisance  will  also  be  restrained  at 
the  suit  of  a  private  person  who  suffers  there- 
from a  special  and  particular  injury  distinct 
from  that  suffered  by  him  in  common  with  the 
public  at  large." 

And  the  same  author  again  says.  In  section 
1350: 

"It  is  a  well-settled  doctrine  that  equity  will 
restrain  a  private  nuisance  at  the  suit  of  tbe 
injured  party.  •  •  •  The  equitable  juris- 
diction is  therefore  based  upon  the  motion  of 
restraining  irreparable  mischief,  or  of  prevent- 
ing vexatious  litigation,  or  a  multiplicity  of 
suits." 

The  same  right  to  such  relief  Is  found  In 
all  standard  works  on  equity  Jurisprudence 
or  equitable  relief.  And  in  Cyc.  vol.  29,  p. 
1191,  the  doctrine  Is  thus  stated: 

"The  question  in  all  cases  ia  whether  the  an- 
noyance  produced  is  such  as  to  materially  in- 
terfere with  the  ordinary  comfort  of  home  exist- 
ence. It  is  not,  of  course,  necessary  that  the 
annoyance  and  discomfort  should  be  so  great 
as  to  actually  drive  the  person  complaining 
thereof  from  his  dwelling ;  but  if  the  alleged  In- 
jury be  a  plain  interference  with  the  ordinary 
comforts  aq^  enjoyments,  there  is  a  nuisance,  no 
matter  bow  shght  the  damage,  provided  the 
inconvenience  be  actual  and  not  fanciful." 

Many  cases  and  authoriti^  almost  innu- 
merable could  be  cited  from  other  Jurisdic- 
tions, but  which  we  think  is  unnecessary.  The 
maxim,  "Sic  utere  tuo  ut  alienum  non  isedas," 
is  an  ancient,  as  weU  as  a  Just,  rule,  and  is 
patterned  after  the  one  which  la  elsewhere 
more  comprehensively  stated,  "And  as  ye 
would  that  men  should  do  to  you,  do  ye  also 
to  them  likewise."  Tbe  right  to  this  remedy, 
under  the  pleadings  and  proof  here,  has,  cm 
numerous  occasions,  been  upheld  by  this 
court,  and,  Indeed,  so  far  as  we  can  learn, 
has  never  been  denied  by  it.  Louisville  Cof- 
fin Co.  V.  Warren,  78  Ky.  400;  Selgfreld  v. 
Bays,  81  Ky.  377,  50  Am.  Rep.  167 ;  Palestine 
Building  Association  v.  Minor,  86  S.  W.  695, 
27  Ky.  Law  Rep.  781;  Phillips  v.  Elizabeth- 
town  B.  &  C.  Factory,  16  Ky.  Law  Bep.  574; 
Alexander  v.  Tebeau,  132  I^y.  487,  116  S.  W. 
356,  18  Ann.  Cas.  1092;  LonisvUle  Home  Tel- 
ephone Co.  v.  City  of  Louisville,  130  Ky.  611, 
113  S.  W.  855;  Peacock  v.  Spitzelberger,  29 
S.  W.,877,  16  Ky.  Law  Rep.  803;  Green  v. 
Asher,  11  S.  W.  286,  10  Ky.  Law  Bep.  1006; 
and  many  other  cases  which  might  be  cited. 

[8]  Tbe  testimony  taken  and  heard  upon 
the  trial  showed  substantially  tbe  following 
facts:  The  nearest  bouse  of  any  of  tbe  ap- 
pellees to  tbe  quarry  is  780  feet,  the  Ken- 
tucky river  intervening.  The  quarry  in  which 
the  blasting  Is  done  has  a  perpendicular  fa- 
cial surface  of  some  200  or  more  feet  long 
and  sojoaet^iinf  Uke  160  feet  high,  and  faces 
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practteaHy  SQnarely  towards  the  appellees' 
property.  For  some  years  before  the  filing  of 
the  suit  very  heavy  explosions  of  dynamite 
would  frequently  be  made  at  the  quarry,  and 
on  some  occasions  flying  rock  would  light 
upon  some  of  the  houses  of  the  appellees,  but 
not  upon  all  of  them,  and  other  and  larger 
rocks  would,  upon  occasions,  fall  in  the 
yards  to  the  premises  of  some  of  the  appel- 
lees. That  these  blasts  would  be  exceedingly 
loud  and  produce  great  concussion  in  the 
atmosphere,  causlnp;  the  houses  of  appellants 
to  shake  and  the  windows  to  rattle;  and 
upon  more  occasions  than  one,  in  some  of 
the  houses,  within  a  short  while  after  these 
explosions,  the  plastering  on  some  of  the 
walls  would  fall,  this  being  true  with  regard 
to  the  residence  of  appellee  South,  although 
the  plastering  was  comparatively  new.  There 
is  no  testimony  to  show  that  any  of  the  plas- 
tering thus  affected  was  old  or  rotten,  or 
that  there  existed  any  other  cause  for  its 
falling  except  the  excessive  Jars  produced 
by  these  explosions.  It  was  also  shown  by 
testimony,  which  Is  uncontradicted,  that  some 
kind  of  noise  was  permitted  to  be  made  at 
night,  presumably  by  some  of  the  machinery 
in  use  at  the  quarry,  which  noise  invaded 
the  premises  of  appellees  and  prevented  the 
quiet  and  undisturbed  enjoyment  of  their 
premises,  which  they  claimed  they  had  a 
right  to  enjoy  unmolested.  That  this  noise 
at  night  Interfered  with  the  slfep  of  the 
members  of  their  families  and  rendered  the 
habitation  of  the  premises  exceedingly  an- 
noying. There  was  also  testimony  to  the 
efTect  that  the  rock  crusher  in  the  daytime 
produced  similar  disturbances,  especially  as 
to  the  premises  of  appellees  South  and  Chlnn. 
The  facts  Just  related  were  not  only  testified 
to  by  the  appellees,  but  by  many  other  wit- 
nesses not  Interested  in  the  result  of  the  suit 
On  the  contrary,  there  were  citizens,  resid- 
ing upon  the  same  streets  of  Frankfort  with 
appellee,  who  testified  that  they  were  not 
disturbed  by  these  things  to  the  extent  to 
which  appellees  claimed  to  have  been  dis- 
turbed. Citizens  residing  in  other  parts  of 
the  city,  but  relatively  as  near  to  the  quarry 
as  app^lees,  gave  similar  testimony.  N<Hie 
of  the  witnesses  for  appellants  denied  the 
casting  of  rocks  upon  the  premises  of  some 
of  the  appellees,  as  was  testified  to  by  the 
latter,  and  none  of  such  witnesses  denied  but 
that  upon  occasions  the  heavy  explosions  pro- 
duced by  the  blasting  occurred,  but  they  stat- 
ed that  these  explosions  did  not  materially 
disturb  them.  Under  this  condition  of  the 
record,  the  chancellor  was  perfectly  Justified 
in  finding  the  facts  as  to  the  disturbances 
Produced,  as  Is  testified  to  by  the  appellees 
and  their  witnesses.  So  the  question  is,  May 
such  acts  under  the  conditions  presented  by 
this  record,  by  an  appropriate  proceeding,  be 
enjoined! 

At  the  beginning  it  may  be  stated  that  it  is 
claimed  that  the  acts  proven  show  a  public 
nuisance  and  the  remedy  should  be  by  a 


proceeding  prosecuted  by  the  appropriate 
agent  of  the  public.  Instituted  in  the  name  o( 
the  commonwealth,  or,  if  not,  by  elu  indict- 
ment, and  not  by  a  proceeding  for  an  Injunc- 
tion by  the  indivldnal  claiming  to  be  atTected. 
This  contention,  of  course,  is  upon  the  idea, 
and  la  insisted  upon  because  of  the  rule,  that 
if  an  individual  suffers  no  Injury  different 
from  the  other  members  of  the  public,  he 
cannot  prosecute  an  Individual  suit  to  abate 
the  nuisance,  which  rule  is  universally  rec- 
ognized and  its  soundness  unquestioned.  But 
all  of  the  authors  on  the  law  who  profess 
to  write  upon  the  subject  adiuiowledge  an 
exception,  or  rather  give  the  right  to  an  In- 
dividual to  sue  in  cases  where  he  suffers  a 
greater  injury  than  other  members  of  the 
public.  This  is  to  be  seen  in  the  words  taken 
from  Pomeroy,  supra,  and  it  is  recognized  in 
the  opinion  in  the  case  of  Palestine  BuUdlng 
Association  t.  Minor,  supra.  In  the  followiug 
language : 

"It  is  not  denied  that  where  private  citizens 
suffer  peculiar  injury  apart  from  that  oC  the 
general  public  from  nuisances,  they  may  main- 
tain their  action  in  equity  to  abate  it,  although 
the  public,  through  the  Attorney  General  or 
commonwealth  attorney,  may  also  have  the  right 
to  proceed  in  the  name  of  the  commonwealth  to 
abate  the  nuisance." 

And  also  in  the  opinion  in  the  case  of 
Green  v.  Asher,  supra,  wherein  this  court, 
through  Judge  Pryor,  in  upholding  the  right 
of  the  citizen  to  maintain  the  action,  al- 
though the  nuisance  might  in  some  respect  be 
a  public  iHte,  says: 

"It  is  well  settled  that  a  public  nuisance  ma; 
become  a  private  nuisance  when  special  injur; 
arises,  and  particularly  when  it  is  that  charac- 
ter of  nuisance  that  is  continual,  and  affects 
the  party  complaining  to  a  much  greater  extent 
than  the  public  generally." 

Many  other  cases  from  this  court  might  be 
Cited  in  substantiation  of  the  point,  but  it 
is  manifestly  tmnecessary.  In  the  cases  to 
which  we  have  hereinbefore  referred,  the 
acts  constituting  the  nuisance,  as  well  as  the 
character  of  the  rights  of  the  plaintiffs  which 
were  affected  thereby,  were  different  in  each 
case.  In  many  ct  them  the  atmosphere  was 
polluted  by  noxious  odors  to  such  an  exteut 
as  to  render  the  occupancy  of  th«  premises 
of  plaintiff  greatly  uncomfortable,  although 
not  to  the  extent  of  the  impairment  of  health. 
In  others  there  were  noises  and  disturbances 
produced  by  the  operation  of  ball  parks  or 
disorderly  houses,  whereby  the  peaceful  and 
quiet  enjoyment  of  plaintiff's  premises  was 
unduly  disturbed ;  and  in  still  others  the  air 
around  about  the  plaintiff's  premises  would 
be  polluted  by  the  acts  complained  of  In  such 
a  way  as  to  render  the  ccoufortable  habita- 
tion of  the  premises  Impossible,  such  as 
smoke  and  other  deleterious  fumes;  and  In 
still  other  coses  the  nuisance  was  produced 
by  loud  and  disturbing  noises  such  as  are 
involved  in  this  case.  The  case  of  L.  &  N. 
R.  R.  Co.  y,  Sweeney,  157  Ky.  620,  16S  3.  W. 
739,  was  one  brought  for  damages  against 
the  railroad  company  Xor  a  physical  Invasion 
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of  plaintUTa  premlaes  by  tbe  blasting  of  roeHs. 
through  the  use  of  dynamite,  whereby  some 
of  it  was  cast  on  plaintiff's  premises.  This 
court  upheld  the  right  of  plaintiff  to  main- 
tain the  action;  and,  where  the  acts  com- 
plained of  are  of  such  a  continuous  nature 
as  to  produce  a  nuisance,  we  are  unable  to 
see  wherein  the  Injunctive  remedy  would  not 
lie.  It  Is  not  necessary  to  the  maintenance 
of  the  action  that  there  should  be  a  physical 
Invasion  of  the  property  of  plaintiff  through 
the  objectionable  acts  of  defendant.  It  is 
sufficient  that  there  be  an  invasion  of,  or  un- 
lawful interference  with,  the  right  incident 
to  plaintUTs  property;  and,  where  this  right 
incident  to  his  property  is  sought  to  be 
protected,  the  remedy  by  injunction  wlU  be 
much  more  readily  granted  than  where  the 
Injury  la  to  the  physical  property.  The 
latter  Is  a  tangible  thing  and  has  a  visible 
and  physical  existence,  as  well  as  a  market- 
able value  which  is  susc^tlble  of  determina- 
tion and  can  be  definitely  fixed,  or  at  least 
practically  so,  in  debars  and  cents.  Whereas, 
it  iB  entirely  different  with  a  right  incident 
to  the  property.  This  doctrine  Is  folly  rec- 
ognized by  Mr.  Wood  In  his  work  on  Kul- 
.sance,  supra.  In  section  782,  wherein  upon 
this  subject  be  says: 

"Bnt  where  a  right  is  injured,  no  just  or  ade- 
qaate  measure  of  damages  can  be  arrived  at.  It 
mar,  or  it  may  not  be,  of  present  special  value ; 
it  may,  or  it  may  not  be,  of  considernble  proa- 
pective  value ;  in  either  case  a  jury  will  seldom 
give  more  than  nominal  damages  for  its  viola- 
tion, which  is  utterly  inadequate  to  protect  the 
right" 

[4]  He  then  continues  to  say  that  In  cases 
of  Injury  to  the  property,  courts  of  equity 
are  more  reluctant  to  grant  reUef  because  of 
the  adequacy  of  tbe  remedy  at  law,  but 
where  violations  of,  or  Injuries  to,  the  rights 
incident  to  the  property,  this  reluctance  on 
the  part  of  equity  to  Interfere  is  moderated. 
In  stating  this  rtUe,  the  learned  author  says: 

"But  in  case  of  an  injury  to  a  right,  that  is  a 
lobstantial  right  of  property  which,  as  has  here- 
tofore been  explained.  Is  an  incident  of  real 
property  belonging  or  annexed  to  It,  either  as 
a  material  Incident  or  by  grant  or  prescription, 
where  the  right  is  clear  and  the  nuisance  estab- 
lished, and  injunction  will  always  be  granted  to 
grotect  the  right,  as  well  as  to  prevent  irrepara- 
le  injury." 

[I]  It  Is  insisted,  however,  by  appellants 
that  the  right  to  the  relief  by  Injunction  in 
favor  of  appellees  should  have  first  been  es- 
tablished by  a  proceeding  at  law.  In  other 
words,  that  the  existence  of  tbe  nuisance,  as 
well  as  the  interference  by  it  with  the  rights 
of  the  appellees,  should  be  determined  by  a 
trial  at  law.  This  contention  cannot  be  mala- 
taiited.  It  1b  denied  by  all  modern  authority ; 
■nd,  whatever  may  have  been  the  ancient 
nile  when  there  existed  a  great  rivalry  be- 
tween courts  of  equity  and  courts  of  law. 
It  is  sufficient  to  say  that  the  rule  contended 
tor  has  no  modem  authority,  text-writer,  or 
jodldal  utterance  ia  Its  favor  when  the  facts 
are  similar  to  those  we  have  here.  In  tbe 
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work  on  Nuisance  to  which  we  have  referred. 
In  section  785  upon  this  subject.  It  Is  stated: 
"It  is  not  necessary  that  the  right  should  first 
be  established  in  law  in  all  cases,  as,  if  the  right 
is  clear  and  unquestioned  and  its  violation  is 
established  or  practically  conceded,  an  injunc- 
tion will  be  granted  if  the  nature  of  the  injury 
Is  such  as  would  warrant  an  injunction  after  a 
verdict." 

But  It  is  a  sufficient  answer  to  this  con- 
tention to  say  that  In  none  of  tbe  cases 
emanating  from  this  court  has  the  doctrine 
contended  for  been  applied,  and  wherever  It 
is  found  to  prevail  there  will  also  be  found 
to  exist  tbe  common-law  rules  of  procedure 
governing  the  practice  In  equity  and  ordi- 
nary cases,  and  not  within  Jurisdictions  hav- 
ing the  character  of  Code  practice  which  pre- 
vails in  this  state. 

[8]  A  reversal  is  urged  because  it  is  claim- 
ed that  some  of  the  appellees  "moved  to  this 
nuisance,"  but  this  position  Ukewlse  Is  un- 
tenable. In  tbe  work  on  'Nuisance,  previ- 
ously referred  to  in  section  802  upon  this 
subject,  it  Is  stated: 

"Neither  will  the  fact  that  when  he  erected 
bis  house  no  houses  were  near,  but  that  the 
plaintiff  has  come  to  his  worlcs,  in  any  measure 
operate  to  protect  him ;  for  he  should  have  tak- 
en the  precaution  to  purchase  enough  of  the 
surrounding  property  when  he  built  hia  works 
to  prevent  the  possibility  of  such  results." 

Moreover,  In  the  Instant  case  by  far  the 
larger  per  cent,  of  the  appellees  were  the 
owners  of  and  occupying  their  premises  long 
before  the  appellants  commoiced  the  opera- 
tion of  tbe  quarry,  and  all  were  such  before 
the  character  of  acts  enjoined  were  com- 
menced. 

[7]  It  is  likewise  urged  as  a  ground  for 
reversal  that  the  appellees  are  deprived  of 
their  remedy  because  of  their  laches.  In 
other  words,  that  by  remaining  quiet  and  by 
aqulesclng,  they  are  equitably  estopped  to 
make  complaint ;  and,  as  a  further  right  to 
insist  upon  this  defense,  it  is  claimed  that 
appellants  expended  a  considerable  sum  of 
money  In  the  iavestment  of  and  equipment 
of  their  plant.  The  facts  are  that  the  tract 
of  land  op<m  which  the  quarry  Is  located 
consists  of  about  45  acres,  which  cost  appel- 
lants $2,600.  They  have  spent  for  machin- 
ery something  like  $2,000,  or  perhaps  $2,500. 
This  machinery  Is  from  six  to  nine  years  old, 
and  can  be  easily  and  readily  moved  to  any 
other  place  to  which  appellants  might  see 
proper  to  carry  It.  The  land,  of  course,  is 
still  there,  and  will  remain  there  whatever 
may  be  the  action  of  tbe  court  Further- 
more, the  testimony  In  regard  to  the  objec- 
tionable management  of  this  quarry  shows 
that  the  acts  producing  the  nuisance  com- 
plained of,  and  enjoined,  does  not  grow  out 
of  the  nature  of  the  business,  but  grows  out  of 
the  way  and  manner  In  which  It  is  conducted, 
and  that  this  particular  way  and  manner 
has  not  been  indulged  In  by  appellants  until 
the  last  few  years  preceding  the  filing  of  this 
suit.  The  conduct  complained  of  Is  a  thing 
which  might,  or  might  not,  become  a  nul- 


Digitized  by 


Google 


610 


182  SOUTHWESTERN  nBPOBTEE 


(Ky. 


sance,  dependent  entirely  upon  the  extenaive- 
ness  of  the  blasting  and  the  consequent  noise 
and  jarring  resulting  therefrom,  and  the 
molesting  noise  at  night,  and  it  is  this  man- 
ner of  use  which  was  sought  to  be  and  was 
enjoined.  There  is  no  such  acquiescence  of 
laches  shown  as  to  deprive  the  plaintiffs  of 
the  Injunctive  relief. 

Lastly,  It  is  earnestly  Insisted  that  this 
court's  opinion  In  the  case  of  liOulsvlUe  Cof- 
fin Co.  V.  Warren,  supra,  effectually  bars  the 
right  of  plaintiffs  to  maintain  this  action. 
The  facts  of  that  case  and  those  in  the  pres- 
ent case  are  essentially  different.  The  fac- 
tory, the  oi)eration  of  which  was  sought  to 
be  enjoined  there,  had  been  operated  in  the 
same  manner  as  it  was  being  operated  when 
the  suit  was  filed,  for  many  years.  The  plain- 
tiffs had  stood  by  and  seen  improvements 
placed  upon  the  property  without  protest, 
and  with  a  full  knowledge  of  the  character 
of  the  intended  operation,  to  the  amount  of 
$15,000,  or  more.  It  is  stated  in  the  opin- 
ion: 

"In  this  case  the  buildings  had  been  erected, 
and  a  large  expenditure  made,  amounting  to 
$15,000,  or  $20,000.  The  busdness  in  which  ap- 
pellants are  engaged  is  lawful.  It  is  not  shown 
that  the  health  of  the  appellees  or  their  families 
are  affected  by  It,  or  that  the  atmosphere  is  ren- 
dered unpleasant,  except  from  the  smoke  at 
certain  periods,  when  the  wind  is  blowing  in  the 
direction  of  appellees'  houses." 

Further  on  In  the  opinion,  after  recogniz- 
ing ttiat  mere  acquiescence  In  the  existence 
of  a  nuisance  for  seven  years,  or  more,  will 
not  prevent  an  individual  from  abating  it, 
the  opinion  says: 

"Where  one  stands  by  and  permits  the  erec- 
tion of  buildings,  as  in  this  case,  and  their  use 
for  the  purposes  for  which  they  were  construct- 
ed for  seven  years,  it  becomes  very  persuasive 
evidence  that  the  injury  complained  of  is  such 
as  is  incidental  to  like  improvements  and  com- 
mon to  the  entire  population  on  the  square." 

And  still  further  on  In  the  opinion  it  is 
stated: 

"We  think,  in  a  case  like  this,  where  the  prop- 
erty has  been  used  for  the  same  purposes  for  a 
number  of  years,  and  expenditures  made  that, 
if  rendered  valueless,  must  result  in  the  financial 
ruin  of  the  owners,  the  application  for  an  in- 
junction must  be  sustainea  by  strong  and  con- 
vincing testimony ;  in  other  words,  a  plain  case 
of  nuisance,  and  with  it  irreparable  injury, 
must  be  established." 

The  differences  between  the  two  cases 
are,  that  the  injunction  granted  herein  does 
not  render  the  appellants'  property  value- 
less, nor  does  it  result  in  financial  ruin  to 
them.  The  continuous  jarring  and  injury 
to  plalntitTs  houses  render  their  occupancy 
unpleasant  as  well  as,  according  to  the  tes- 
timony, unhealthful,  and  their  annoyance 
is  not  governed  by  the  shifting  changes  of 
the  wind.  Furthermore,  it  is  shown  in  this 
case  that  the  application  for  the  Injunction 
Is  sustained  by  strong  and  convincing  tes- 
timony, and  the  nuisance,  together  with  the 
irreparable  injury,  is  Indisputedly  establish- 
ed ;  especially  so  as  to  at  least  three  of  the 


appellees.  Every  dtlsen  has  a  right  to  the 
free  and  unmolested  enjoyment  of  the  oc- 
cupancy of  his  home,  and  Included  in  this 
is  the  right  to  freedom  from  the  consequences 
of  any  subtle  Influence  being  set  in  motion 
which  Interferes  with  this  right,  be  It  visible 
or  invisible,  and,  as  the  proof  in  this  case 
shows,  in  addition  to  the  casting  of  rocks 
upon  the  premises  of  some  of  the  appellees, 
such  forcible  vibrations  in  the  air  were  pro- 
duced by  the  explosions  as  to  cause  the  shak- 
ing and  Jarring  of  their  premises,  their 
rights  incident  to  the  enjoyment  of  the  prop- 
erty were  seriously  and  irreparably  inter- 
fered with.  The  judgment  in  so  far  as  it 
granted  the  appellees  relief  was  proper.  If, 
as  appellees  contend,  they  are  not  guilty  of 
producing  the  noise  at  night  complained  of, 
then  the  injunction  granted  below  upon  this 
cause  of  complaint  cannot  affect  them;  for 
they  cannot  be  in  contempt  for  continuing 
to  not  do  the  thing  that  is  enjoined. 

[I]  Upon  the  cross-appeal  but  little  need 
be  said.  We  have  seen  in  the  course  of  this 
opinion  that  the  nuisance  must  be  thorough- 
ly established  by  convincing  proof.  The  in- 
juries resulting  from  the  operation  of  the 
rock  crusher  are  not  established  by  the  char- 
acter of  testimony  that  we  think  the  law 
requires  in  order  to  obtain  the  relief  sought, 
and  it,  therefore,  results  that  the  denying 
of  the  relief  to  the  appellants  upon  this 
ground  was  also  proper. 

It,  therefore,  results  that  the  judgment 
appealed  from  should  be,  and  Is,  affirmed, 
and  that  the  part  of  it  called  in  question  by 
the  cross-appeal  should  also  be,  and  is,  af- 
firmed, all  of  which  is  so  ordered. 


HUMBLE  &  McLENDON  v.  WTATT. 
(Court  of  Appeals  of  Kentucky.    Feb.  18,  1916.) 

1.  Sales  «=»168V4— Satisfaction  of  Buteb 
—Good  Faith. 

Where  plaintiff  contracted  to  manufacture 
and  deliver  railroad  ties,  with  a  provision  that, 
if  the  buyer's  inspection  was  not  satisfactory 
to  it,  or  if  the  ties  were  not  satisfactory  to  the 
buyer  on  inspection,  the  contract  sbotild  be  void, 
the  buyer  was  the  sole  arbiter  of  his  own  satis- 
faction, BO  long  as  he  acted  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  403-408;    Dec.  Dig.  <S=>168V4.] 

2.  Sales  iS=377  —  Action  roB  Bbeacr  of 
Contract— SuFFioiKNCT  or  Petition. 

In  an  action  for  damages  for  breach  of  a 
contract  under  which  plaintiff  manufactured 
and  sold  railroad  ties,  providing  that,  if  the 
ties  were  not  satisfactory  to  the  buyer  on  In- 
spection, the  contract  should  be  void,  a  petition 
not  alleging  that  the  buyer,  in  notifying  the 
seller  that  the  tics  were  not  satisfactory,  acted 
fraudulently  or  in  bad  faith,  was  bad  on  de- 
murrer ;  the  allegation  that  he  acted  arbitrarily 
and  ought  to  have  been  satisfied  being  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1002;  Dec  Dig.  <S=>377.] 

Appeal     frran     Circuit     Court,     WhiUey 
County. 
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Action  by  Hnmble  &  BScLendon  against  W; 
B.  Wyatt.  Jadgment  for  defendant  dlsmissr 
Ing  the  petition,  and  plaintiffs  appeal.  Af- 
firmed. 

John  Jennings,  Jr.,  ot  Jdlloo,  Tenn.,  and 
Tye,  Slier  &  Oatllff,  of  WUIlamsbnrg,  for  ap- 
pellants. Smith  &  Early,  of  WlUlamsbnrg, 
for  appellee. 

CLAY,  O.  Plaintiffs,  L.  H.  Hnmble  and  D. 
B,  McLendon,  partners  doing  business  under 
the  firm  name  of  Hnmble  &  McLendon, 
brought  this  suit  against  defendant,  W.  B. 
Wyatt,  to  recover  damages  for  hla  breach  of 
a  contract  of  purchase  of  a  certain  quan- 
tity of  railroad  ties.  A  demurrer  was  bob- 
talned  to  the  petition,  and  the  petition  dis- 
missed.   Plaintiffs  appeal. 

It  appears  from  the  petition  that  plain- 
tiffs and  defendant  entered  Into  a  contract 
by  which  defendant  purchased  from  plain- 
tiffs not  less  than  30,000  and  not  more  than 
50,000  white  and  chestnut  oak  cross-ties  at 
certain  prices,  varying  according  to  the  di- 
mensions of  the  ties.  Plaintiffs  were  to 
manufacture  and  deliver  the  ties  for  ship- 
ment. Defendant  was  to  inspect  the  tlea 
Besides  other  provisions,  which  It  Is  not 
necessary  to  enumerate,  the  contract  con- 
tains the  following: 

"  *  *  *  And  in  case  the  Inspection  is  not 
satisfactory  to  first  i>arty  at  any  time  or  the 
ties  not  satisfactory  to  second  imrty  this  con- 
tract is  to  be  null  and  void." 

The  petition  charges.  In  substance,  that 
after  the  delivery  ot  a  certain  number  of  the 
ties  and  their  acceptance  by  the  defendant 
the  defendant  notified  plaintiffs  that  the  ties 
were  not  satisfactory.  It  further  alleges 
that  the  ties  were  of  the  same  quality  as 
those  previously  accepted,  were  well  manu- 
factured, and  complied  In  every  respect  v^th 
the  specifications  contained  In  the  contract, 
and  were  such  as  ought  to  have  satisfied  a 
reasonable  man.  The  petition  contains  the 
further  allegations  that  the  defendant  acted 
arbitrarily  In  refusing  the  ties. 

(1, 2]  The  weight  of  authority  Is  to  the  ef- 
fect that  the  parties-  must  stand  to  their  con- 
tract as  they  have  made  It,  and.  If  the  one 
party  has  agreed  to  do  something  that  shall 
be  satisfactory  to  the  other,  he  constitutes 
the  latter  the  sole  arbiter  of  bis  own  satis- 
faction, at  least  so  long  as  he  acts  In  good 
faith,  and  his  dissatisfaction  Is  real,  and  not 
feigned  or  a  mere  subterfuge.  It  la  further 
held  that  the  application  of  this  principle  Is 
not  now  limited  to  transactions  Involving  per- 
sonal taste  and  preference.  In  such  cases 
the  question  for  determination  Is  not  whether 
the  one  complaining  ought  to  be  satisfied, 
bat  vhether,  In  declaring  his  dissatisfaction, 
be  acted  In  good  faith.  Campbell  Printing 
Press  Co.  v.  Thorp  (C.  C.)  36  Fed.  414,  1  L. 
R.  A.  846 ;  White  y.  Randall,  153  Mass.  394, 
2«  N.  E.  1071;  Sax  V.  Detroit,  etc.,  R,  Co., 
125  Mich.  252,  84  N.  W.  314.  84  Am.  St  Rep. 


572 ;  Frary  y.  American  Bnbber  Co.,  62  Minn. 
264,  63  N.  W.  1156,  18  L.  R.  A.  644 ;  Adams 
Radiator  &  BoUer  Worlts  y.  Schnader,  165 
Pa.  394,  26  AU.  745,  35  Am.  St  Rep.  893; 
Barrett  v.  Raleigh,  4c.,  Coke  Co.,  51  W.  Va. 
416,  41  S.  B.  220,  00  Am.  St  Rep.  802;  Ellis 
V.  Mortimer,  1  Bos.  &  Pul.  (N.  R.)  257 ;  Tay- 
lor y.  Brewer,  1  M.  &  S.  290 ;  Barnes  v.  Raw- 
son,  HI  Iowa,  426,  82  N.  W.  947 ;  Daniels  v. 
Decatur  County,  99  Iowa,  440,  68  N.  W.  718; 
Tyler  v.  Ames,  6  Lans.  (N.  Y.)  280;  Spring 
y.  Ansonla  Clock  Co.,  24  Hun  (N.  X.)  175; 
Hart  V.  Hart,  22  Barb.  (N.  T.)  606;  Rosslter 
V.  Cooper,  23  Vt  522;  Holllngswortb  v.  Colt- 
hurst,  78  Kan.  455,  96  Pac.  861,  18  L.  R.  A. 
(N.  S.)  741,  130  Am.  St  Rep.  382 ;  Uvesley  y. 
Johnston,  46  Or.  30,  76  Pac.  13,  946,  65  L.  R. 
A.  783,  106  Am.  St  Rep.  647 ;  Kidder  Press 
Co.  y.  J.  y.  Reed  &  Co.,  133  Ky.  350,  117  S. 
W.  960,  134  Am.  St  Rep.  450;  Dick  v.  James 
Clark.  Jr.,  Electric  Co.,  161  Ky.  622,  171  S. 
W.  198 ;  Elliott  on  Contracts,  {  1605. 

Whether  or  not  this  doctrine  wlU  be  ap- 
plied In  every  Instance  to  so  simple  and 
standard  an  article  as  a  railroad  cross-tie 
we  deem  It  nnnecessary  to  determine.  It  Is 
sufliclent  to  say  that.  In  our  opinion.  It  Is 
peculiarly  applicable  to  the  facts  of  this  case. 
Under  the  contract  In  question  the  ties  were 
to  be  manufactured  by  plaintiffs  and  Inspect- 
ed by  the  defendant.  The  contract  expressly 
provides  that  It  Is  to  be  null  and  void  If  at 
any  time  the  Inspection  Is  not  satisfactory  to 
plaintiffs  or  the  ties  not  satisfactory  to  de- 
fendant It  Is  evident  that  plaintiffs,  on  the 
one  hand,  were  unwilling  to  risk  the  Inspec- 
tion to  the  defendant  or  any  one  else,  while 
the  defendant,  on  the  other,  was  unwilling  to 
leave  the  question  of  his  satisfaction  with 
the  ties  to  anybody  but  himself.  In  view, 
therefore,  of  the  two  provisions  Inserted  for 
their  mutual  protection,  we  conclude  that  It 
was  the  Intention  of  the  parties  to  make  each 
the  sole  Judge  of  his  own  satisfaction.  It 
follows  that  unless  the  defendant,  in  declar- 
ing his  dissatisfaction,  acted  fraudulently  or 
In  bad  faith,  plaintiffs  are  not  entitled  to  re- 
cover. The  petition  does  not  allege  that  the 
defendant  acted  fraudulently  or  In  bad  faith. 
The  allegation  that  he  acted  arbitrarily  and 
ought  to  have  been  satisfied  Is  not  sufflclent. 

We  therefore  conclude  that  the  demurrer 
to  the  petition  was  properly  snstalned. 

Judgment  affirmed. 


JUSTICE  et  al.  v.  PETfiRS  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  18, 1916.) 

1.  VENnoK  AND  Ptjbchaseb  ^=»239  —  Bona 
Fide  Pcjrchaseks— Vaucditt  of  Pkiob  Con- 
vktangii. 

A  deed,  to  l>e  effectual  against  a  subse- 
quent purchaser  for  a  valuable  consideration, 
must  have  been  delivered  to  and  accepted  by 
the  grantee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser.  Omt  Dig:  i|-BS3-600;  Dea  Dig. 
<8=3239.] 
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2.  Deeds  «=»66— "Deli  vest"— Mode  of. 

Deliyery  of  a  deed  may  b«  actual  or  con- 
structi've,  but  in  either  case  there  must  be  an  in- 
tent on  the  part  of  the  grantor  to  transfer  title, 
coupled  with  some  act  by  which  he  parts  with 
power  and  control  orer  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  117-123,  125;    Dec  Dig.  *=»5e. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Delivery.] 

3.  Deeds    ®=»194  —  Acceptance  —  Pbesuup- 

TION. 

When  a  parent  makes  a  voluntary  deed  for 
the  benefit  of  his  infant  child,  the  law  presumes 
an  acceptance  by  the  infant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  574-683,  623,  634;   Dec.  Dig.  «=>194.] 

4.  Deeds  €=>194—Diuivebt— Acceptance. 

If  one  executes  a  deed  to  an  infant  and 
causes  it  to  be  recorded,  delivery  and  acceptance 
is  presumed;  but  the  mere  execution  by  a  par- 
ent of  a  deed  does  not  raise  a  presumption  of 
delivery  and  acceptance,  where  the  parent  re- 
tains it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {$  574-B83,  623,  634;    Dec.  Dig.  <S=»194.] 

5.  Deeds    «=>208—Dei,ivebt— Actions— Evi- 
dence. 

Evidence  lield  insufficient  to  show  a  deliv- 
ery of  a  deed  by  a  father  to  his  infant  sons,  or 
acceptance  by  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  625-632;   Dec.  Dig.  «=»208.] 

Appeal  from  Circuit  Court,  Plte  County. 

Action  by  James  A.  Justice  and  another 
against  William  Peters  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

J.  S.  Cllne,  ot  PlkevUle,  for  appellants. 
Staton  &  Plnson,  of  Plkeville,  for  appellees. 

HURT,  J.  In  1890  John  Thacker  conveyed 
a  tract  of  land  In  Pike  county  to  E.  P.  Jus- 
tice, and  thereafter,  on  January  20, 1894,  Ma- 
tilda Thacker  conveyed  to  B.  P.  Justice  a 
tract  of  land  adjoining  the  first-named  tract 
E.  P.  Justice,  with  his  family,  resided  on  the 
flrst-named  tract,  and  In  1898  E.  P.  Justice 
and  bis  wife,  Nancy,  executed  a  deed  of  con- 
veyance for  the  two  tracts  of  land  to  their 
two  Infant  sons,  James  A.  Justice  and  T.  F. 
Justice,  the  first  of  whom  was  then  8  or  9 
years  of  age  and  the  latter  14  and  15  years 
of  age.  The  proof  does  not  very  satisfactori- 
ly show  what  were  the  contents  of  this  deed. 
It  was  never  recorded,  and  In  the  year  1909 
was  destroyed.  T.  P.  Justice  and  James  A. 
Justice  resided  with  their  parents  until  after 
becoming  21  years  of  age,  when  they  each  mar- 
ried and  went  away  to  live  to  himself ;  T.  F. 
Justice  on  the  lands  of  his  uncle  near  by  the 
lands  where  E.  P.  Justice  continued  to  live, 
and  James  A.  Justice  upon  lands  several 
miles  away.  Some  time  shortly  after  1898 
the  wife  of  B.  P.  Justice,  who  was  living  at 
the  time  the  deed  Is  alleged  to  have  been 
made  to  their  sons,  died,  and  E.  P.  Justice, 
shortly  thereafter,  married  again.  He  con- 
tinued in  ixjssession  of  the  lands,  and  exer- 
cising authority  over  them  as  be  had  always 
done  previous  to  the  making  of  the  deed  to 


his  sons,  and  In  1909  he  sold  and  conveyed 
the  portion  of  the  land  upon  whldi  his  dwel- 
ling house  and  improvements  stood,  and  con- 
taining about  30  acres  of  the  land,  to  Wil- 
liam Peters  and  his  wife,  Nancy  J.  Peters. 
Ue  executed  and  delivered  a  deed  to  Peters 
and  wife  for  the  30  acres  of  land  for  a  con- 
sideration of  $750,  which  they  paid  to  him 
at  the  time  of  the  execution  and  delivery  of 
the  deed.  This  sum  seems  to  have  been  the 
full  value  of  the  land.  Within  a  short  time 
after  he  sold  and  conveyed  the  30  acres  of 
land  to  Peters  and  wife,  they  moved  into  the 
bouse  upon  the  land,  and  E.  P.  Justice  moved 
away  therefrom,  and  thereafter  purchased 
another  tract  of  land  upon  Jonacan  creek,  at 
a  distance  of  3  or  4  miles  from  his  former 
place,  and  for  the  price  of  $400,  and  caused 
this  land  to  be  conveyed  to  his  son,  T.  F.  Jus- 
tice. In  January,  1912,  the  sons,  James  A. 
and  T.  F.  Justice,  filed  this  suit  against 
Peters  and  wife  and  E.  P.  Justice,  In  which 
they  alleged  that  E.-  P.  Justice  had  sold  and 
conveyed  the  land  to  them  in  1898,  and  had 
delivered  the  possession  of  it  to  them,  and 
that  he  had  thereafter.  In  1909,  sold  and  con- 
veyed the  land  to  Peters  and  wife,  who  they 
alleged  had  actual  knowledge  of  the  fact  that 
the  land  had  been  previously  conveyed  to 
them,  and  that  they  were  the  Joint  owners  of 
the  land  and  that  the  claim  of  Peters  and 
wife  was  casting  a  cloud  upon  their  title,  and 
prayed  the  court  to  adjudge  that  they  were 
the  owners  of  the  land,  and  that  Peters  and 
wife  be  required  to  release  to  them  all  ot 
their  claims  thereto,  and  that  the  deed  ex- 
ecuted by  E.  P.  Justice  and  wife  to  Peters  be 
canceled. 

Peters  and  wife  filed  an  answer,  in  which 
they  traversed  the  allegations  of  the  petition 
and  pleaded  further  that  they  were  the  own- 
ers of  the  land,  and  were  the  bona  fide  pur- 
chasers of  it  for  a  valuable  consideration,  and 
without  notice  of  any  claim  of  ownership  by 
James  A.  and  T.  F.  Justice,  and,  further,  that 
the  appellants  had,  by  their  acts  and  words. 
Induced  them  to  buy  the  land,  which  they 
would  not  have  done  with  knowledge  of  their 
claim  to  ownership  of  it,  and  they  were  now- 
estopped  on  that  account  to  claim'  the  lands. 
These  affirmative  allegations  were,  by  agree- 
ment,  controverted  upon  the  record. 

A  great  quantity  ot  very  conflicting  tes- 
timony was  offered  by  each  party,  and  upon 
submission  of  the  case  the  court  adjudged 
that  the  conveyance  from  E.  P.  Justice  and 
wife  to  their  two  sons,  James  A.  and  T.  F, 
Justice,  was  voluntarily  made,  without  con- 
sideration, and  that  the  deed  was  never  de- 
livered to  them,  nor  accepted  by  them,  that 
Peters  and  wife  were  Innocent  purchasers 
for  a  valuable  consideration  and  vrlthont  no- 
tice of  the  existence  of  the  deed  from  B.  P. 
Justice  to  appellants,  and  dismissed  the  peti- 
tion. The  appellants,  James  A.  Justice  and 
T.  F.,  Justice,  excepted  to  the  Judgment  ot 
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the  court  and  have  now  brought  the  case  by 
appeal  to  this  court 

The  proof  shows  that  the  appellees,  Peters 
,  and  wife,  were  In  possession  of  the  land  at 
the  time  the  suit  was  brought,  and  the  only 
cause  of  action  which  the  appellants  had 
was  a  suit  to  cancel  the  deed,  as  it  further 
developed  In  the  evidence  that,  although  the 
appellants  claimed  in  their  petition  that  they 
were  the  owners  of  the  land  In  fee,  under  the 
alleged  deed  by  their  father  to  them,  when 
they  came  to  testify,  they  claimed  that  their 
father,  E.  P.  Justice,  had  reserved  in  the 
deed,  which  he  executed  to  them,  a  life  es- 
tate for  himself. 

They  also  claimed  that  the  consideration 
for  the  deed,  and  which  was  expressed  in  It, 
was  the  affection  which  E.  P.  Justice  had  for 
bis  children,  and  that  the  appellants  would 
pay  to  each  of  their  two  sisters  $50.  Thus 
the  claim  of  appellants  was  reduced  from  the 
ownership  of  the  entire  Interests  in  the  lands 
and  the  holders  of  the  possession  to  a  dalm 
of  ownership  to  a  remainder  Interest  in  the 
land,  after  the  ^plration  of  the  life  estate  of 
B.  P.  Justice,  without  any  present  possession. 

[1-S]  The  proof  showed  that  the  deed  from 
E.  P.  Justice  to  appellants  was  burned  by  E. 
P.  Justice,  or  by  his  direction,  upon  the  day 
that  he  executed  and  delivered  the  deed  to 
appellees  Peters  a!nd  wife.  The  first  ques- 
tion presented  by  the  record  for  determina- 
tion was  whether  the  deed  from  B.  P.  Jus- 
tice to  appellants  was  ever  delivered  to  them, 
and,  If  delivered,  did  appellees  have  notice  of 
the  execution  and  delivery  of  the  deed  before 
or  at  the  time  of  their  acceptance  of  the  con- 
veyance to  them  and  the  payment  of  the  pur- 
chase price? 

A  deed,  to  be  effectual  against  a  subse- 
quent purchaser  for  a  valuable  considera- 
tion, must  have  been  delivered  to  the  grantee, 
or  to  some  one  for  him,  and  accepted  by  the 
grantee.  Owlngs  v.  Tucker,  90  Ky.  297,  13 
S.  W.  1078,  12  Ky,  Law  Kep.  222;  Bell  v. 
Farmers'  Bank,  11  Bush,  34,  21  Am.  Rep. 
205;  Colyer  t.  Hyden,  9i  Ky.  180,  21  S.  W. 
868,  16  Ky.  Law  Bep.  101 ;  Bunnell  v.  Bun- 
nell, lU  Ky.  556,  64  S.  W.  420,  66  S.  W. 
607,  23  Ky.  Law  Rep.  800,  1101;  CoUins 
V.  CoUlns.  92  S.  W.  677,  29  Ky.  Law  Bep. 
61;  Koger  v.  Koger,  92  S.  W.  961,  29  Ky. 
Law  Rep.  235;  Hughes  v.  Easten,  4  J.  J. 
Marsh.  672,  20  Am.  Dec  230.  Unless  a  de- 
livery of  tbe  deed  is  made,  the  title  never 
passes  to  tbe  individual  named  as  the  gran- 
tee In  the  deed,  and  an  acceptance  must  take 
place  to  make  It  effectual,  because  an  estate 
cannot  be  thrust  upon  one  without  his  con- 
sent.   In  8  R.  a  L.  974,  it  la  stated: 

"That  there  ia  no  foundation  for  any  rule  that 
will  sustain  an  undelivered  deed,  and  no  room 
for  a  presumption  when  tbe  facts  show  there 
was  no  delivery;  the  question  whether  a  deed 
was  perfected  by  delivery  being  one  which  a 
court  of  equity  regards  precisely  in  the  same 
Ught  as  a  court  of  law  would." 

The  delivery  may  be  actual,  or  It  may 
be  a  constmctiva  delivery;  bat,  la  either 


state  of  case,  the  Intent  of  the  grantor  to 
transfer  the  title  to  the  grantee  is  essential 
and  necessary  to  constitute  a  delivery.  This 
iDtentlon  to  transfer  the  title  must,  however, 
be  accompanied  with  some  act  of  the  grantor, 
by  which  he  parts  with  power  and  control 
over  the  deed  for  the  benefit  of  the  grantee, 
for  intention  alone  will  not  constitute  a  de- 
livery. Where  a  parent  makes  a  voluntary 
deed  for  the  benefit  of  his  infant  child,  the 
law  presumes  an  acceptance  by  the  infant, 
if  It  is  beneficial  to  the  infant;  but,  before 
the  deed  is  effectual,  there  must  be  some  act 
by  the  grantor  evidencing  bis  parting  with 
control  over  the  deed  for  tbe  benefit  of  the 
infant,  accompanied  with  the  intention  to 
transfer  the  title  to  the  infant  by  the  deed. 
Although  the  parent  is  the  natural  guardian 
of  the  infant,  the  mere  fact  of  having  pre- 
pared a  deed  to  the  infant,  and  signing  and 
acknowledging  It,  and  then  retaining  the 
same  In  his  possession,  without  any  intention 
of  ever  parting  with  the  control  of  the  deed, 
has  in  no  case  ever  been  held  to  be  a  delivery 
of  it,  so  as  to  pass  tbe  title  from  him  to  the 
infant,  and  from  such  acts  the  courts  have 
never  presumed  a  delivery,  without  evidence 
that  it  was  the  intention  of  the  parent  8 
K.  O.  L.  1011.  This  court  has  held  that  If 
one  executes  a  deed  to  an  infant  of  tender 
years,  and  causes  it  to  be  recorded,  a  delivery 
and  acceptance  is  then  presumed,  because 
these  acts  supply  the  place  of  the  old  forms  of 
livery  of  seisin  under  the  common  law.  If  a 
deed  Is  delivered  to  a  third  person  for  an 
Infant  it  is  a  vaUd  delivery. 

While  there  is  some  evidence  In  the  case 
at  bar  going  to  prove  that  B2.  P.  Justice  de- 
livered the  deed  to  appellants,  it  always  re- 
mained In  his  possession,  and  when  a.ppe\- 
lants  married  and  removed  from  bis  bouse 
the  deed  still  remained  there.  They  never 
caused  it  to  be  recorded,  nor  obtained  pos- 
session of  It  ■  He  declared  to  many  witness- 
es, from  time  to  time,  that  be  only  made  the 
deed  to  please  his  wife ;  that  he  did  not  in- 
tend to  deliver  the  deed  to  appellants  at  the 
time  be  made  it  and  never  Intended  to  do  so. 
The  appellants  are  proved  to  have  had  knowl- 
edge of  bis  negotiations  to  sell  the  land  to 
appellees,  and  made  no  objection  to  it;  one 
of  them  declaring  to  appellees  that  he  bad 
no  interest  in  the  land,  and  his  father  could 
dispose  of  it  as  lie  chose,  and  the  other  de- 
claring the  same  to  a  neighbor.  One  of  them 
assisted  his  father  in  removing  from  the 
house,  after  appellees  had  t>egun  to  occupy 
it  and  thereafter  accepted  from  his  father 
a  conveyance  for  a  tract  of  land,  which  was 
purchased  with  a  portion  of  tbe  money  re- 
ceived from  appellee  for  the  land  In  contro- 
versy. The  appellants  have  never  paid  their 
sister  any  of  tbe  sum  which  they  claimed  the 
deed  required  them  to  do.  While  there  is 
some  evidence  which  militates  against  the 
conclusions  above  set  out  tlie  weight  of  the 
evidence  proves  that  the  feedjCromiSL  P. 


Digitized  by  VjOOQI 


614 


182  SOUTHWBSTBSN  ROPORTEB 


(Ky. 


Justice  to  appellants  was  never  delivered  to 
nor  accepted  by  them,  and  hence  they  did  not 
own  any  interest  in  the  land  at  any  time. 
This  was  the  conclusion  arrived  at  by  the 
chancellor  below,  who  knew  the  parties  and 
witnesses,  and  we  see  no  reason  to  disturb 
his  Judgment. 

Having  arrived  at  this  conclusion,  It  Is 
unnecessary  to  discuss  the  other  questions 
presented  in  the  case,  and  the  judgment  is 
therefore  affirmed. 


FORESTAL  v.  NATIONAL  SURETI  OO. 
et  al. 

(Ck>art  of  Appeals  of  Kentucky.    Feb.  17, 1916.) 

1.  municrpai.  cobpobations  «=»]  8&— poliob 
Officebs— Bonds— Actions — Questions  sob 
Jvbx. 

In  an  action  on  the  bond  of  a  police  of- 
ficer, who  shot  the  plaintiff  and  defended  on 
the  ground  that  he  did  so  in  self-defense,  where 
the  testimony  was  conflicting,  the  issue  of  self- 
defense  was  for  the  jury,  whose  determination 
thereon,  unless  flagrantly  against  the  evidence, 
is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  487,  523,  524 ;  Dec. 
Dig.  <S=>188.J 

2.  Appeai,  and  Erbob  «s>1002— Conixiotino 

Evidence. 

Where  the  only  evidence  is  that  of  two 
witnesses,  who  flatly  contradict  each  other,  the 
verdict  cannot  be  said  to  l>e  flagrantly  against 
the  evidence.  • 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  3935-3937 ;  Dec.  Dig.  «=» 
1002.] 

3.  Witnesses  «=940(K- IiiFEAOHUKirr  —  Bvi- 

DENCE. 

Evidence  held  insufficient  to  show  contra- 
diction by  a  party  of  his  own  witness,  so  as  to 
render  the  evidence  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1268,  1268;   Dec  Dig.  <S=>400.] 

4.  Evidence  «s»222— Admission  Against  In- 

lEBEST. 

In  an  action  on  the  bond  ola  police  officer, 
who  shot  the  plaintiff  and  claimed  self-defense, 
testimony  of  a  conversation  with  the  officer  aft- 
er the  shooting  was  admissible  aa  an  admission 
against  interest. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ${  786-^00,  803-808;  Dec.  Dig.  <S=> 

6.   MUNICIFAI,  COBFORATIONB   «=s>180— POUCT 

OrncEBS  —  Bonds  —  Actions  —  Sklf-De- 

FBNSE. 

Where  plaintiff  was  shot  by  a  police  officer, 
who  claimed  self-defense,  an  instruction  limit- 
ing the  force  which  the  officer  might  use  in  re- 
pelling the  plaintiffs  assault  to  what  seemed 
to  the  officer  to  be  necessary  to  repel  it,  was 
correct 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Jf  487,  623,  524;  Dec. 
Dig.  «=»188?I 

6.  Municipal  Cobfobations  «=s>189— Police 
Officebs—B'o  N  D8— Actio  N8. 

In  an  action  on  the  boad  of  a  police  of- 
ficer, who  shot  plaintiff  and  defended  on  the 
ground  of  self-defense,  where  the  plaintiCTs  ev- 
idence was  that  he  did  not  attack  the  officer, 
and  neither  plaintiff  nor  defendant  testified  that 
plaintiff  attacked  the  officer  and  then  abandoned 
the  attack  before  he  was  shot  it  was  not  error 


to  refuse  a  requested  instruction  tihat  although 
plaintiff  assaulted  the  officer,  if  he  bad  aban- 
doned the  assault  when  he  was  shot,  the  law 
was  for  him. 

[Ed.   Note.— For  other  cases,   see  Municipal' 
Corporations,  Cent  Dig.  {{  487,  523,  524;  Dec. 
Dig.  «=>18».^ 

7.  Municipal  Cobpobationb  «=»189— Poucb 

Officbbs— Bonds— AonoNs. 

In  an  action  <m  the  Iwnd  of  a  police  ofScer, 
who  shot  plaintiff,  an  instruction  predicating 
the  right  to  recover  against  the  surety  only  on 
whether  the  officer  was  acting  in  lus  official 
capacity  at  the  time,  while  technically  error  un- 
der the  officer's  testimony  that  he  was  acting 
as  a  policeman,  was  harmless,  where  the  jury 
found  for  the  officer,  in  which  case  the  surety 
could  not  be  liable,  since  its  liability  was  con- 
ditional upon  ttiat  of  the  officer. 

(Ed.  Note. — For  other  cases,  see  Munimpal 
Corporations.  Cent  Dig.  SS  487,  523,  524;  Dec. 
Dig.  «=»188.] 

Appeal  from  Circuit  Conrt,  Caldwell 
County. 

Action  by  Thomas  Forestal  against  the  Na- 
tional Surety  Company  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Miller,  Miller  &  Morse,  of  Princeton,  for 
appellant  George  G.  Harralson  and  E.  W. 
Lisanby,  both  of  Princeton,  for  appellees. 

MILLER,  C  J.  The  .jappellant,  Thomas 
Forestal,  brought  this  action  against  the  ap- 
pellee Wm.  Henry  Malone  and  the  National 
Surety  Company,  surety  upon  Malone's  bond 
as  a  policeman  of  the  city  of  Princeton,  seek- 
ing to  recover  damages  for  an  assault  com- 
mitted by  Malone  In  shooting  Forestal 
through  his  left  thigh,  breaking  the  large 
bone  of  his  leg. 

Malone  traversed  the  petition ;  and.  In  the 
second  paragraph  of  his  answer,  he  admitted 
the  shooting,  but  alleged  it  was  done  in  self- 
defense,  and  after  Forestal  had  assaulted  him 
by  throwing  rocks  at  him,  and  had  advanced 
upon  him  in  the  dark  In  a  menacing  and 
threatening  manner:  that  he  had  in  good 
faith,  while  believing  he  was  in  great  and 
imminent  danger,  shot  only  in  self-defense 
to  repel  the  assault  upon  him  by  Forestal, 
and  that  be  did  no  more  than  what  seemed 
to  him  to  be  necessary  in  defending  himself. 

The  surety  company  joined  in  the  answer 
of  Malone,  but  subsequently  filed  a  separate 
answer,  alleging  that  its  joinder  in  Malone's 
answer  was  by  mistake.  In  its  separate  an- 
swer, the  surety  company  traversed  the  peti- 
tion, and  further  alleged  that  if  Malone  shot 
and  wounded  Forestal,  he  was  not  doing  so  in 
his  official  capacity,  but  as  an  Individual  and 
in  his  necessary  self-defense,  having  reason- 
able grounds  to  believe,  and  bellevtiig,  that 
Forestal  was  then  and  there  about  to  Inflict 
great  bodily  injury  upon  him. 

The  trial  resulted  in  a  verdict  for  the  de- 
fendants, and  Forestal  appeals. 

The  proof  shows  that  Forestal  had  worked 
for  a  short  time  during  the  summer  in  South 
Dakota ;    that  he  then  went  to  Chicago  and 
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remained  there  about  a  week ;  that  from  Chi- 
cago he  went  to  Ft.  Wayne,  Ind.,  and  re- 
mained there  a  few  days;  that  from  Ft 
Wayne  he  went  to  Centralia,  111.,  where  he 
remained  one  day,  and  thence  to  EvansTllle, 
Ind.,  where  he  remained  a  like  period ;  that 
from  HraiiBTUle  he  went  to  LoulsTllle,  where 
be  remained  two  or  three  days,  and  thence  to 
Princeton,  where  he  arrived  in  September,  on 
a  passenger  train  that  reached  Princeton 
about  6  o'clock  In  the  evening.  During  most 
of  the  travels  above  spoken  of,  Forestal  *^beat 
his  way."  At  Evansvllle  be  fell  In  with  John 
Ward,  who  accompanied  him  on  bis  travels 
from  that  point  to  Princeton. 

About  7  o'clock  In  the  evening  after  Fores- 
tal and  Ward  had  arrived  at  Princeton,  tbey 
went  to  the  yards  of  the  Illinois  Central  Kail- 
road  Company  and  entered  an  empty  box  car, 
where  they  proposed  to  spend  the  night  Aft- 
er removing  his  shoes  and  coat  Forestal  says 
he  and  Ward  retired  and  went  to  sleep  Imme- 
diately, leaving  the  sliding  door  In  the  side  of 
the  car  open  about  2  inches.  Later  in  the 
night,  according  to  Forestal's  story,  he  was 
awakened  by  some  one  knocking  on  the  door, 
and  a  light  flashing  In  his  face.  The  man 
with  the  light  was  Malone.  He  told  Forestal 
and  Ward  to  get  out  of  the  car,  and  be  quick 
about  It. 

li'orestal  says  that  when  he  and  Ward 
started  to  get  out  of  the  car,  Malone  had 
stepped  back  about  10  or  12  feet  from  the  car 
and  across  the  main  track ;  that  when  Ward 
left  the  car  and  went  up  to  Malone,  Malone 
kicked  him  in  the  pit  of  the  stomach  and  told 
him  to  "beat  It" — to  get  out  and  run,  and  that 
Ward  Immediately  ran  down  the  track. 

From  what  he  bad  seen  pass  between  Ma- 
lone and  Ward,  Forestal  says  he  concluded 
that  Malone  also  wanted  him  to  leave,  so  he 
Jumped  out  of  the  car  and  started  to  run, 
but  before  he  got  very  far  away,  Malone  shot 
him  In  the  thigh,  as  above  Indicated.  Fores- 
tal fell  to  the  ground,  and  was  shortly  there- 
after carried  to  the  freight  office,  and  thence 
to  the  hotel,  where  he  remained  for  several 
weeks. 

Forestal  says  that  when  Malone  came  up 
to  where  he  was  lying  on  the  ground,  after  he 
was  shot  Malone  admitted  he  had  shot  For- 
estal, and  said  Forestal  had  been  throwing 
rocks  at  him,  eshibltlng  one  of  the  rocks 
which  he  held  In  his  hand. 

According  to  Malone's  version,  when  he  ap- 
proached the  box  car  he  saw  a  man  stand- 
ing In  the  car  door,  who  Jumped  out  of  the 
car  and  ran  up  to  Malone;  that  he  shoved 
the  man  back,  put  his  light  in  his  pocket 
and  pulled  his  pistol,  whereupon  the  man 
(Ward)  ran  away.  Malone  says  that  imme- 
diately after  Ward  ran  away  a  rock  brushed 
by  his  head  and  shoulder,  and  that  Forestal 
then  Jumped  from  the  car  door  towards 
Malone,  and  as  he  sprung  down  he  was  in 
a  reaching  position  like  he  was  going  for  a 
rock,  whereupon  Malone  shot  him.  Malone 
says  be  fired  the  shot  because  he  thought  be 


was  in  danger  of  great  bodily  harm,  and  for 
the  purpose  of  repelling  the  assault  which 
was  being  made  upon  him. 

Malone  admits  he  kicked  Ward,  or  kicked 
at  him,  and  shoved  him  back  when  Ward  ap- 
proached him,  and  he  does  not  claim  that 
Forestal  threw  the  rock  that  struck  him  on 
the  shoulder.  Presnnnbly,  the  rock  was 
thrown  by  Ward.  And  it  does  not  appear 
precisely  where  Forestal  .fell  when  he  was 
shot — whether  he  was  near  the  door  of  the 
car,  as  he  would  have  been  if  Malone's  story 
is  true,  or  whether  he  was  further  down  the 
track  running  away,  as  he  states.  Ward  did 
not  testi^. 

[1,  2]  1.  In  the  first  place,  we  are  urged 
to  reverse  the  Judgment  of  the  lower  court 
upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence,  which  It  is  claimed 
shows,  beyond  a  doubt  that  Malone  was  not 
acting  In  self-defense  at  the  time  he  shot  the 
appellant  That  however,  was  a  question 
for  the  Jury,  under  the  conflicting  testimony. 
If  Ward  and  Forestal  were  assaulting  Ma- 
lone, and  he  believed  he  was  In  great  bodily 
danger,  be  had  the  right  to  protect  himself 
from  the  assault,  and  the  Jury  bad  the  right 
to  believe  his  story  rather  tban  the  story  of 
Forestal.  It  being  the  province  of  the  Jury 
to  pass  upon  tiie  disputed  facts  of  a  case,  its 
verdict  will  not  be  disturbed,  unless  it  la 
flagrantly  against  the  evidence.  Where  there 
are  only  two  witnesses  to  the  fact  in  issue, 
eadi  flatly  contradicting  the  other,  it  can 
hardly  be  said  that  the  verdict  is  flagrantly 
against  the  evidence. 

[3]  2.  It  is  next  insisted  that  the  trial 
court  erred  in  permitting  the  defendants  to 
contradict  the  statement  of  their  witness 
Wlntemhelmer,  in  a  material  portion  of  his 
testimony.  Wlntemhelmer  had  walked  down 
to  the  place  where  Forestal  lay  after  he  was 
shot  and  testified  that  Malone  said,  "Here 
is  what  they  threw  at  me;"  that  he  had  a 
rock  in  his  hand,  and  said,  "One  threw  it  at 
him,  arid  started  to  run." 

Malone  was  recalled  for  the  purpose  of 
contradicting  Wintemheimer's  testimony  to 
the  effect  as  shown  by  the  avowal,  that  Ma- 
lone had  said  he  shot  Forestal  while  he  was 
running;  but  the  court  sustained  the  objec- 
tion and  did  not  permit  Malone  to  contradict 
his  own  witness.  But  it  is  claimed  that  the 
court  did  permit  Jennings  and  Throgmorton, 
other  witnesses  for  the  defendants,  to  con- 
tradict Wlntemhelmer  in  this  respect  and 
that  in  permitting  this  to  be  done,  the  trial 
court  erred. 

A  careful  reading  of  the  testimony  shows, 
however,  that  there  was  no  contradiction  of 
Wlnternheimer.  The  avowal  as  to  what  Ma- 
lone would  testify,  erroneously  states  that 
Wlntemhelmer  testified  that  Malone  had 
said  he  shot  Forestal  while  he  was  running 
away.  But  Wintemheimer's  testimony  only 
shows  that  one  of  the  boys  (which  one  is  not 
stated)  threw  a  rock  at  binv-«nd  t^esiiran; 
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and  that  nothing  was  aald  hy  Malone  about 
baying  shot  him. 

This  also  appears  from  Jennlng's  testi- 
mony, which  reads  as  follows : 

"Q.  I  will  get  you  to  state  whether  Mr.  Ma- 
lone there  in  the  presence  of  yourself  and  this 
plaintiff  and  Winternbeimer,  and  possibly  oth- 
ers, made  the  statement  that  one  of  them  threw 
a  rock  at  him  and  ran,  and  he  shot  at  him; 
did  be  make  that  statement?    (Objected  to.) 

"By  the  Court:  Was  it  in  the  presence  of  the 
plaintiff?    A.  Tea,  sir. 

"By  the  Court:  Tou  may  answer.  (Plaintiff 
excepts.) 

"Q.  Did  Mr.  Malone  make  that  statement? 
A.  Yes,  sir.  Q.  Did  Ur.  Malone  make  that 
statement?  A.  Yet,  *ir.  Q.  Did  Mr.  Malone 
state  that  he  shot  at  the  man  that  ran?  A. 
Well,  no,  sir ;  he  said,  I  think,  the  little  fellow 
got  out  of  the  car  and  ran,  and  the  other  one 
threw  a  rock  and  jumped  out  of  the  car  or  some- 
thing like  that,  and  be  shot  at  him.  Q.  Did  Mr. 
Malone  state  tbat  be  shot  the  man  that  ran,  in 
that  conversation?     A.  No,  sir." 

Throgmorton  corroborated  Jennings,  but 
added  nothing  new.  The  proof  shows  that 
Ward  was  a  much  smaller  man  than  Fore- 
stal,  and  he  Is  repeatedly  referred  to  in  the 
record  as  the  "little  man,"  or  the  "little  fel- 
low." 

Upon  a  careful  reading  of  the  statement 
attributed  to  Malone,  we  see  no  error  In  the 
ruling  of  the  trial  court.  According  to  Wln- 
temhelmer,  Malone  did  not  say  that  Forestal 
threw  the  rock  at  him,  or  tbat  be  shot  him 
while  he  was  running ;  on  the  contrary,  he  is 
reported  to  have  said  tbat  one  of  them  threw 
It  at  blm  and  started  to  run;  and  Jennings 
testified  that  Malone  said  "the  Uttle  feUow" 
(Ward)  got  out  of  the  car  and  ran,  and  that 
the  other  one  (Forestal)  Jumped  out  of  the 
car  and  threw  a  rock,  and  that  be  shot  at 
him.  Jennings  further  says  that  Malone  did 
not  say  he  Shot  the  man  that  was  running. 

It  wUl  be  seen,  therefore,  tbat  no  witness 
testified  that  Malone  admitted  having  shot 
Forestal  while  he  was  running.  There  was 
no  error  in  this  ruling  of  the  court 

[41  3.  In  rebuttal,  the  plaintiff  called  four 
witnesses,  Rucker,  Phelps,  Howard,  and  Lu- 
cy, who  testified  to  a  conversation  with  Ma- 
lone some  time  after  the  shooting,  which 
tended  to  contradict  him  as  to  the  place 
where  he  was  standing,  and  what  be  did  at 
the  door  of  the  car  when  he  told  the  boys  to 
get  out  of  it;  and  the  court,  in  each  instance, 
told  the  Jury  they  could  consider  the  testi- 
mony only  for  what  bearing  It  might  have 
upon  the  credibility  of  Malone  as  a  witness, 
and  for  no  other  purpose. 

It  is  dalmed  that  this  testimony  of  Rucker 
and  the  other  witnesses  was  substantive  tes- 
timony, and  went  to  the  merits  of  the  case, 
and  tbat  it  was  error  for  the  court  to  limit 
its  application,  as  It  did.  But  this  testimony 
in  no  way  directly  related  to  the  facts  of  the 
shooting ;  It  merely  related  a  subsequent  con- 
versation with  Malone  as  to  where  he  was 
standing,  and  at  most  contradicted  his  testi- 
mony upon  that  point   This  testimony,  show- 


ing an  admlsslou  against  interest,  was  compe- 
tent and  should  not  have  been  limited  to 
credibility.  Lesser  v.  Jefferson  Fire  Ins.  Co., 
141  Ky.  670,  138  S.  W.  651.  The  ruling  was 
not  however,  prejudicial  under  the  facts  of 
this  case. 

[t]  4.  FinaUy,  plaintiff  complains  that  the 
court  erred  to  his  prejudice  in  instrnctlng 
the  Jury,  particularly  in  submitting  the  Issue 
of  self-defense.  This  was  proper,  since  the 
Issue  was  made  by  the  pleadings,  and  there 
was  proof  to  sustain  the  plea.  Indeed,  setC- 
defense  was  Malone's  only  plea  in  Justifica- 
tion of  the  shooting ;  it  was  his  only  defense. 

It  is  further  Insisted,  however,  that  in- 
struction No.  1  improperly  limited  the  force 
to  be  used  in  repelling  the  assault  by  what 
seemed  to  Malone  to  be  apparently  necessary 
to  repel  said  assault  It  is  insisted  that  in- 
stead of  authorizing  Malone  to  defend  him- 
self by  using  no  more  force  than  seemed  rea- 
sonably necessary,  to  him,  to  repel  said  as- 
sault. It  should  have  authorized  him  to  use 
no  more  force  than  was  reasonable  or  nec- 
essary to  repel  the  assault  In  other  words, 
the  instruction  is  criticized  because  it  made 
Malone,  and  not  the  Jury,  the  Judge  of  what 
was  necessary  to  repel  the  assault 

This,  however,  is  the  Instruction  authorized 
in  cases  of  self-defense.  The  right  of  self- 
defense  does  not  depend  upon  the  real  or  the 
apparent  danger  as  It  appeared  to  the  Jury, 
but  on  the  danger  as  it  appeared  to  the  ac- 
cused at  the  time  of  the  shooting.  Munday 
V.  Commonwealth,  81  Ky.  233 ;  Ayers  v.  Com- 
monwealth, 108  S.  W.  320,  32  Ky.  Law  Rep. 
1234. 

[t]  Plaintiff  also  offered  instruction  B,  to 
the  effect  that  although  be  assaulted  Malone, 
still  If  plaintiff  had  abandoned  the  assault  at 
the  time  he  was  shot  the  law  was  for  the 
plaintiff.  The  court,  however,  properly  re- 
fused to  give  this  instruction,  for  the  rea- 
son that  there  was  no  evidence  to  support  it 
Forestal  denied  that  be  attacked  Malone,  and 
neither  Forestal  nor  Malone  testified  that 
Forestal  attacked  Malone  and  then  abandou- 
ed  the  attack  before  he  was  shot 

[7]  Instruction  No.  1  did  not  authorize  the 
Jury  to  find  against  the  surety  company  in 
any  state  of  case,  and  the  third  instruction 
predicated  the  plaintiff's  right  to  recover 
against  the  surety  company  only  in  case  Ma- 
Hone  was  acting  in  his  ofiSclal  capacity  as  a 
policeman  at  the  time  he  shot  the  plaintiff. 

Technically,  this  was  an  error  since  Ma- 
lone, the  only  witness  upon  the  subject  tes- 
tified that  he  was  acting  as  a  policeman  when 
he  shot  Forestal.  Under  this  proof  the  in- 
struction should  have  placed  Malone  and  his 
surety  under  the  same  liability;  but  since 
the  Jury  found  for  Malone  under  a  proper  in- 
struction, and  the  surety's  liability  was  sec- 
ondary and  conditioned  upon  Malone's  liabil- 
ity, the  plaintiff  was  not  prejudiced  by  the 
error. 

Judgment  affirmed. 


Digitized  by 


Google 


Kr^ 


SOOP  T.  HBKRT  BICKEIi  CO. 


617 


KOOP  v.  HENKX  BIOKEL  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  16, 1916.) 

1.  MUNIOIPAI.  COBPOBATIONS  «=>450— Stbest 
ASHESBMENTS    —     SQUABXS    —     "PKINOIPAI. 

Stbebts." 

In  determining  what  constitntes  a  square 
for  the  purpose  of  asseiainK  the  cost  of  a 
street  improvement  npon  one-half  of  its  extent, 
the  "principal  streets  Burroimding  it  are  those 
wliich  have  been  dedicated  and  accepted,  and 
not  those  which  are  practical  and  convenient 
routes  for  travel. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1073,  1074;  Dec. 
Dig.  «s»460.] 

2.  Dedicatiow  €=»35— Acceptance. 

Where  two  streets  had  been  dedicated  foj 
a  number  of  years,  and  the  city  had  construct- 
ed sewers  along  them  and  otherwise  exercised 
control  over  them  as  streets,  these  facts  were 
sufficient  to  show  that  the  streets  had  been 
accepted  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  Si  68-71,  75,  76;   Dec.  Dig.  «=»3S.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Henry  Blckel  Company 
against  Jane  Eoop.  From  a  Judgment  for 
the  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

Fred  Forcht  and  Benjamin  F.  Washer,  both 
of  Louisville,  for  appellant  Furlong,  Wood- 
bnry  &  Furlong  and  Harrison  &  Harrls<Hi,  all 
of  Louisville,  for  appellee. 

CIAY,  O.  This  appeal  Involves  the  prop- 
er method  of  assessing  the  abutting  and  ad- 
jacent property  for  the  improvement  of  Syca- 
more avenue,  lying  between  Keats  avenue 
and  Jane  street  In  the  dty  of  Louisville. 
South  of  Sycamore  avenue  there  Is  a  square 
extending  to  Frankfort  avenue  a  distance  of 
612  feet.  The  property  In  that  square  was 
assessed  for  a  distance  of  306  feet  from  Syca- 
more avenue.  North  of  Sycamore  avenue  It 
is  claimed  that  there  Is  a  square  bounded  by 
Keats  avenue  and  Keats  avenue  extended  on 
the  east,  by  Jane  street  and  Jane  street  ex- 
tended on  the  west,  and  by  Letterle  avenue 
on  the  north.  The  distance  from  Sycamore 
avenue  to  Letterle  avenue  is  about  1,300  feet 

In  ordering  the  Improvement  the  general 
council  took  the  position  that  there  was  no 
square  north  of  Sycamore  avenue,  and  pro- 
vided that  the  property  to  the  north  should 
be  assessed  for  only  a  distance  of  306  feet 

The  contractor,  Henry  Blckel  Company, 
sued  certain  property  owners  to  enforce  his 
lien  for  the  Improvement  Certain  defend- 
ants contested  the  correctness  of  the  appor- 
tionment made  by  the  city  authorities,  and  in- 
sisted that  a  square  bounded  by  principal 
streets  existed  north  of  Sycamore  avenue, 
and  that  the  assessment  area  should  be  ex- 
tended for  one-half  the  distance  of  that 
square,  or  about  660  feet  This  contention 
was  sustained  by  the.  chancellor,  and  Judg- 
ment entered  accordingly.    Jane  M.  Koop, 


whose  assessment  has  been  materially  In- 
creased by  the  Judgment,  appeals.' 

A  reversal  is  asked  on  the  ground  that 
there  Is  no  square  bounded  by  principal 
streets  lying  between  Sycamore  avenue  and 
Letterle  avenue.  The  basis  of  this  contention 
is  that  neither  Keats  avenue  or  Jane  street  Is 
a  principal  street  within  the  meaning  of  the 
statute. 

It  appears  that  Keats  avenue  Is  intercepted 
by  a  large  apartment  bouse,  and  immediately 
In  its  rear  is  a  rock  cliff  and  then  a  fall  of 
57  feet,  and  the  extension  of  Keats  avenue 
beyond  this  point  Is  impracticable.  A  sewer 
has  been  constructed  along  this  street  It 
also  appears  that  Jane  street  is  a  public  way 
of  Irregular  width,  being  20  feet  wide  at  some 
places,  and  40  feet  wide  at  others.  When  the 
George  Speed  place  was  platted  It  lay  on  the 
western  edge  of  that  property,  and  was  dedi- 
cated as  a  public  way.  The  dty  has  con- 
structed a  sewer  In  Jane  street  Beginning 
with  Sycamore  and  extending  north  towards 
Letterle,  there  Is  a  irop  of  28  feet  in  a  dis- 
tance of  250  feet  When  you  reach  a  point 
nearer  Letterle,  there  Is  a  drop  of  24  feet  in 
175  feet  It  has  been  used  by  vehicles  as  far 
as  the  Koop  building.  Beyond  that  to  Let- 
terle avenue  travel  by  vehicle  Is  Impossible. 
Between  the  Koop  prc^erty  and  Letterle  av- 
enue there  Is  a  foot  bridge.  In  order  to  build 
a  flrst-class  street  it  will  be  necessary  to 
make  a  fill  of  200  feet  or  more,  and  to  con- 
struct a  culvert  at  the  brook. 

[1, 2]  It  Is  admitted  that  Letterle  avenue  Is 
a  principal  street .  The  square  extends  from 
Sycamore  avenue  to  Letterle  avenue.  The 
argument  Is,  that  this  square  Is  not  bounded 
by  principal  streets  because  neither  Keats 
avenue  nor  Jane  street  is  at  present  a  prac- 
ticable route  for  travel.  }n  our  opinion,  the 
test  to  be  applied  Is  not  whether  the  side 
streets  are  Impracticable  or  convenient  routes 
for  travel,  for  If  that  view  were  adopted  the 
validity  of  street  assessments  would  depend 
on  the  physical  conditions  prevailing  rather 
than  the  actual  existence  of  the  streets  themr 
selves.  In  view  of  the  uncertainty  and  con- 
fusion that  would  result  from  such  a  rule,  we 
conclude  that  the  only  test  to  be  applied  is 
whether  or  not  the  streets  have  been  dedi- 
cated and  accepted.  The  evidence  clearly 
shows  that  Jane  street  and  Keats  avenue 
have  been  dedicated  for  a  number  of  years, 
and  that  the  city  has  constructed  sewers 
along  them  and  otherwise  exercised  control 
over  them  as  streeta  These  facts  are  sufflk 
dent  to  show  acceptance.  Unless  this  rule 
be  adopted,  the  portion  of  the  territory  lying 
between  Sycamore  avenue  and  Letterle  av- 
enue would  be  exempted  from  taxation  for 
street  Improvement  when  Letterle  avenue  Is 
improved.  Of  course,  If  a  new  street,  extend- 
ing from  Keats  avenue  to  Jane  street,  should 
ever  be  constructed  between  Sycamore  avenue 
and  Letterle  avenue,  the  general  council  or 
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the  court  may  take  such  steps  as  are  neces- 
sary to  equalize  the  burden  on  the  property 
thereby  affected.  Since  the  Judgmmt  ac- 
cords with  the  views  herein  expressed,  it 
follows  that  It  la  correct. 
Judgment  afBrmed. 


CENTRAL  HOME  TELEPHONE  &  TELE- 
GRAPH CO.  V.  FIDELITY  &  CO- 
LUMBIA TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  16, 1916.) 

TlXEOBAPHS  AND  TbLEPHONES  ®=»17  —  DESD 
OF  TeUST  —  FORECLOSUSE  AND  SALB  —  PAB- 
TXES. 

Under  CIt.  Code  Prac.  i  29,  proyidlng  that 
in  an  action  for  the  recovery  of  property,  or  for 
the  subjection  thereof  to  a  demand  of  the_  plain- 
tiff under  a  lien,  any  person  claiming  a  right  to 
or  an  interest  In  the  property  or  its  proceeds 
may,  before  payment  to  plaintiff,  file  his  verified 
petition  stating  his  claim  and  controverting  that 
of  the  plaintiff,  whereupon  the  court  may  order 
him  to  be  made  a  defendant  and  his  petition  to 
be  treated  as  an  answer,  appellant,  petitioning 
in  a  proceeding  by  a  trustee  to  subject  a  tele- 
phone company's  plant  to  a  mortgage  lien,  to 
present  its  claim  to  a  prior  lien  upon  the  pro- 
ceeds of  the  sale  of  such  property  while  under 
the  control  of  the  court,  should  have  been  per- 
mitted to  file  Its  petition  and  litigate  its  claim 
against  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  11 ;  Dec.  Dig.  ^=> 
17.] 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  the  Fidelity  &  Columbia  Trust 
Company,  as  trustee,  against  the  RussellvlUe 
Home  Telephone  Company  and  another. 
Judgment  for  plaintiff  ordering  a  sale,  with 
reservation  of  Jurisdiction,  pending  which 
the  Central  Home  Telephone  &  Telegraph 
Company  offered  to  file  a  petition  to  be  made 
a  party  thereto,  and  to  have  its  petition  tak- 
en as  an  answer-  and  counterclaim  against 
plaintiff,  and  as  a  cross-petition  against  de- 
fendant Russellvllle  Home  Telephone  Com- 
pany, from  a  refusal  to  allow  which  petition- 
er appeals.    Reversed,  and  cause  remanded. 

Bruce  &  Bullitt  and  Helm  Bruce,  all  of 
Louisville,  for  appellant.  W.  F.  Browder  and 
Browder  &  Browder,  all  of  RussellvlUe,  and 
W.  Pratt  Dale,  of  Louisville,  for  appellees. 

CLARKE,  J.  On  December  16,  1906,  the 
Russellvllle  Home  Telephone  Company  exe- 
cuted a  mortgage  to  the  Fidelity  &  Columbia 
Trust  Company,  as  trustee,  to  secure  the  pay- 
ment of  ^,000  of  bonds  issued  and  sold. 
April  21,  1907,  said  Russellvllle  Company 
made  a  contract  with  the  Centrtil  Home  Tele- 
phone Company,  a  long-distance  telephone 
company,  for  the  transmission  over  Its  lines 
of  long-distance  messages  originating  with 
the  Russellvllle  Company,  and  for  the  use  by 
the  RussellvlUe  Company  of  the  poles  of  the 
Central  Home  Telephone  Company  to  support 
Its  wires.  January  1,  1908,  the  RussellvlUe 
Company  defaulted  in  the  payment  of  inter- 
est on  its  bonds,  and  no  interest  has  been 


paid  since  that  time.  On  December  14, 1912, 
the  FideUty  &  Columbia  Trust  Company,  as 
trustee  for  the  bondholders  under  the  mort- 
gage, instituted  suit  in  the  Logan  d.rcuit 
court  for  a  judgment  against  the  RusseUvUle 
Company  for  the  $40,000  of  bond  Issued  and 
sold,  and  to  enforce  the  mortgage  lien  upon 
aU  of  the  property  of  said  company. 

Prior  to  the  filing  of  this  suit  the  Central 
Home  Telephone  &  Telegraph  Company  had 
acquired  the  rights  and  obligations  and  stood 
in  the  iriace  of  the  Central  Home  Telephone 
Company.  This  Central  Home  Telephone  & 
Telegraph  Company  was  a  New  Jersey  cor-  . 
poratlon,  and  was  made  a  party  to  said  suit, 
but  said  company  is  not  the  same  corporation 
as  appellant,  which  Is  a  Delaware  corpora- 
tion, although  these  two  companies  bave  the 
same  name. 

A  motion  was  entered  in  this  action  for  the 
appointment  of  a  receiver  by  the  plaintiff, 
but  before  said  motion  was  heard  an  agree- 
ment was  reached  on  December  28,  1912,  be- 
tween all  the  parties  who  were  at  that  time 
parties  to  or  Interested  in  said  suit  by  which 
agreement  appellee  FideUty  &  Columbia 
Trust  Company,  as  trustee  for  the  bondhold- 
ers, was  to  take  charge  of  and  operate  said 
telephone  plant,  as  had  been  provided  in  the 
mortgage  it  might  do  under  such  circum- 
stances. 

At  the  February,  1913,  term  of  the  Logan 
circuit  court  a  Judgment  was  rendered  in 
this  action  giving  the  trustee  a  judgment 
against  the  RusseUviUe  Company  for  the- full 
amount  of  the  mortgage,  and  ordering  a  sale 
to  satisfy  said  Judgment  of  the  property  cov- 
ered by  the  mortgage,  which  was  aU  the  prop- 
erty owned  by  the  RusseUviUe  Company, 
which  Judgment  at  its  conclusion  made  the 
foUowing  reservation  of  Jurisdiction : 

"The  court  reserves  for  future  consideration 
and  disposition  all  other  questions  involved  in 
this  action,  including  the  question  of  the  Ua- 
bility  of  the  defendant  the  Central  Home  Tele- 
phone &  Telegraph  Company  to  make  an  ac- 
counting of  all  moneys  received  by  it  from  its 
codefendant,  the  RusseUviUe  Home  Telephone 
Company,  as  prayed  for  in  the  petition,  and  also 
including  the  question  of  the  amount  due,  if 
anything,  by  the  defendant  RusseUvUle  Home 
Telephone  Company  to  the  sinking  fund  pro- 
vided for  In  said  mortgage,  and  all  other  ques- 
tions not  specifically  disposed  of  by  this  judg- 
ment" 

The  order  of  sale  was  not  enforced  against 
said  property  until  April  6,  1915,  and  from 
January  1,  1913,  until  said  sale  in  AprU, 
1915,  the  said  trustee  had  control  of  and 
operated  the  RusseUviUe  Company's  plant 
AppeUant  up  untU  this  time  had  not  been 
a  party  to  this  suit  On  May  21,  1919,  appel- 
lant offered  to  file  in  said  action  a  petition 
to  be  made  a  party  thereto,  and  sought  to 
have  said  petition  taken  as  an  answer  and 
counterclaim  against  the  appellee  Fidelity  & 
Columbia  Trust  Company  in  said  action,  and 
as  a  cross-petition  against  the  Russellvllle 
Home  Telephone  Company.    The  lower  court 
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refused  to  permit  appellant's  petition  to  be 
made  a.xHtrty  to  be  filed  In  said  action,  to 
which  ruling  appellant  excepted  and  object- 
ed, and  prayed  this  appeaL 

The  only  question  tavolved  In  this  appeal 
Is  whether  or  not  appellant  by  Its  petition 
showed  Its  right  to  be  made  a  party  at  that 
time  to  said  action.  Appellant's  petition  to 
be  made  a  party  alleged,  In  substance,  that 
appellee  trust  company  took  possession  of  the 
BusseUvllle  Company's  plant  on  January  1, 
1918,  and  employed  the  New  Jersey  corpora- 
tion of  the  same  name  as  appellant  to  op- 
erate, manage,  and  keep  In  repair  said  Bus- 
seUvllle Company's  plant:  that  said  New 
Jersey  corporation  performed  this  service  for 
the  trustee  until  April  1,  1913,  when  It  as- 
signed to  appellant  all  claims  It  had  for  Its 
services,  and  transferred  to  appellant  the 
operation  of  said  plant ;  tiiat  since  said  date 
the  appellant  has  operated,  managed,  and 
kept  In  repair  for  the  said  trustee  said  plant ; 
that  the  said  trustee  Is  Indebted  to  It  for  the 
services  so  performed  by  appellant  and  Its 
prede<%ssor  In  operating  and  keeping  In  re- 
pair said  telephone  plant,  and  that  It  has 
never  been  paid  and  Is  entitled  to  have  pay- 
ment made  to  It  for  these  services  out  of  the 
proceeds  of  the  sale  of  the  RusseUvlUe  Com- 
pany's telephone  plant ;  that  there  are  no  oth- 
er funds  out  of  which  it  can  be  paid;  and 
that  this  claim  is  a  superior  Hen  upon  said 
fund  to  the  mortgage  Hen  of  said  trustee. 
In  addition  to  the  dalm  for  service  perform- 
ed since  the  trustee  took  charge  of  said  plant, 
appellant  Is  seeking  pay  for  services  rendered 
by  one  of  Its  predecessors  for  the  Russellvllle 
Company  for  a  short  time  before  the  said 
company's  plant  was  turned  over  to  the  trus- 
tee, and  Insisting  that  this  claim  is  also  a 
lien  superior  to  the  mortgage  lien  upon  the 
fund  derived  from  the  sale  of  said  plant. 

That  appellant's  petition  to  be  made  a 
party  to  said  suit  presents  claims  against 
the  Russellvllle  Company  and  said  trustee, 
for  some  of  which  at  least  it  is  entitled  to 
recover,  but  has  not  received  pay.  Is  conced- 
ed by  counsel  for  appellees,  but  that  it  is 
not  entitled  to  sue  for  same  In  this  proceed- 
ing, is  the  earnest  contention  of  appellees. 
Appellees  Insist  that  appellant  should  have 
tiled  a  new  suit  against  the  trustee  in  Jef- 
ferson county,  where  both  appellant  and  the 
trustee  are  domiciled,  and  It  doubtless  would 
have  the  right  so  to  do.  But,  if  it  performed 
the  services  as  alleged  for  the  trustee  in  pos- 
session and  charged  with  the  operation  and 
maintenance  of  the  plant  covered  by  this 
mortgage,  it  seems  to  us  that  it  certainly  had 
a  right  to  litigate  in  this  action  its  right  to 
pay  for  its  services  out  of  the  fund  arising 
from  the  sale  of  the  property  upon  which  it 
bad  performed  these  services,  that  fund  be- 
ing In  court  in  this  action,  and  all  the  par- 
ties having  any  interest  therein  being  parties 
thereto. 


Section  29  of  the  Civil  Code  provides: 

"In  an  action  or  proceeding  for  the  recovery 
of  real  or  personal  property,  or  for  the  subjec- 
tion thereof  to  a  demand  of  the  plaintiff  mmer 
an  attachment  or  other  lien,  any  person  claiming 
a  right  to,  or  interest  in,  the  property  or  its 
proceeds,  may,  before  payment  of  the  proceeds 
to  the  plaintiff,  file,  in  the  action,  his  verified 
petition,  stating  his  claim  and  controTerting 
that  of  the  plaintiff;  whereupon  the  court  may 
order  him  to  be  made  a  defendant;  and  upon 
that  being  done,  his  petition  shall  be  treated  as 
his  answer." 

The  action  at  bar  Is  a  proceeding  by  the 
plaintiff  to  subject  the  Russellvllle  Company's 
plant  to  a  mortgage  lien,  and. appellant's  pe- 
tition is  an  attempt  to  present  in  that  action 
its  claim  to  a  prior  lien  upon  the  proceeds 
of  the  sale  of  said  property  while  said  pro- 
ceeds are  still  under  the  control  of  the  court 
Sudi  a  proceeding  as  appellant  Is  attempting 
is  expressly  provided  for  in  the  foregoing  sec- 
tion of  the  Code,  and  the  trial  court  should 
have  permitted  It  to- file  its  petition  and  to 
litigate  In  this  action  Its  claim  against  the 
fund  arising  from  the  sale  of  the  Russell- 
ville  Home  Telephone  Company's  property. 
Vanmeter  v.  Fidelity  Trust  &  Safe  Vault  Co., 
lOT  Ky.  Ill,  63  S.  W.  10.  "We  do  not,  of 
course,  express  any  opinion  as  to  the  merit 
of  any  of  the  claims  presented  by  appellant, 
but  decide  simply  that  it  had  a  right  to  liti- 
gate its  claims  in  this  action  at  the  time 
and  In  the  way  attempted. 

Wherefore  the  Judgment  of  the  lower  court 
rejecting  the  pleading  tendered  by  appellant 
herein  is  reversed,  and  the  cause  remanded 
for  proceedings  consistent  herewith. 


WILIiBX  V.  HOWEMfc 

(Court  of  Appeals  of  Kentucky.  '  Feb.  15, 1916.) 

1.  WiTNEBBES  *i=»B2>-C0MPBrKN0Y— Communi- 
cation Between  Husband  and  Wife  — 
Statute— "ComcuMiOATioN." 

Under  Civ.  Code  Prac.  |  606,  providing  that 
neither  the  husband  nor  the  wife  may  testify 
concerning  any  communications  between  them 
during  marriage,  even  after  the  relationship 
has  terminated,  the  word  "communication"  is 
not  confined  to  statements  between  husband  and 
wife,  but  embraces  all  knowledge  upon  the  part 
of  either  obtained  by  reason  of  the  marriage  re- 
lation, and  which,  but  for  it,  would  not  have 
been  known  to  the  other  party,  yet  in  an  action 
by  a  husband  against  bis  father-in-law  for 
alienation  of  his  wife's  affections,  the  plaintifrs 
former  wife,  after  her  divorce,  was  competent  to 
testify  that,  a  short  time  before  her  separation 
from  the  plaintiff,  she  told  her  father  of  the  na- 
ture of  the  trouble  between  them,  that  plaintiff 
had  a  loathesome  venereal  disease,  and  cruelly 
accused  her  of  giving  it  to  him,  and  that  she 
intended  to  leave  him,  although  the  defendant 
had  been  allowed  to  testify  as  to  what  his 
daughter  had  told  him  in  justification  of  the 
separation,  and  was  also  competent  to.  testis 
whether  she  left  plaintiff  of  her  own  accord  or 
whether  her  father  persuaded  her  to  leave  him, 
but  was  incompetent  to  testify  whether  plaintiff 
actually  had  such  disease,  or  did  make  the  ac- 
cusation against  her,  or  to.  describe  the  condi- 
tions in  their  home,  or  the  actions  and  state- 
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menta  of  plaintiff  to  her  while  the  marriage  re- 
lation continued. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CVnt.  Dig.  K  124,  126-136,  168,  41&-417,  419, 
424;    Dec.  Dig.  «=»52. 

For  other  definitionH,  see  Words  and  Phrases, 
First  and  Second  Series,  Communications.] 

2.  Witnesses  <3=52— Compbtenoy  —  Couinj- 
NiCATiONs  Between  Husband  and  Wifx. 

In  such  action  and  under  such  statute  the 
plaintLFs  former  wife  after  her  divorce  was  com- 
petent to  testify  as  to  what  she  heard  plaintifC 
say  to  a  certain  tliird  person,  and  as  to  a  con- 
versation she  had  overheard  between  defendant 
and  such  third  person  in  the  presence  of  the 
plaintiff,  as  it  was  not  information  obtained  by 
her  as  a  result  of  the  marital  relation  between 
herself  and  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  M  124,  126-136,  165,  415-417,  419, 
424;    Dec.  Dig.  iS=»52.] 

3.  WiTNESsEa  <8=»52— Competency— CoMMUNi- 
OATioNs  Between  Husband  and  Wife— 
Statute. 

In  sudt  action,  plaintiff's  former  wife  after 
her  divorce  was  competent  to  testify  that  she 
wrote  a  letter  to  her  mother  and  when  she  wrote 
it,  as  that  related  only  to  a  transaction  of  her 
own  during  marriage,  but  independent  of  iti 
and  did  not  violate  Civ.  Code  Prac  {  606,  de- 
claring that  neither  the  husband  nor  wife  may 
testify  concerning  any  communication  between 
them  during  marriage,  even  after  the  relation 
has  terminated. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  M  124.  126-136,  165,  415-417,  419, 
424 ;    Dec.  Dig.  <3=s52.] 

4.  Witnesses  iS=s>78— Competency  —  Aliena- 
tion OF  Wite's  Affections— Evidence. 

In  an  action  against  plaintiff's  father-in- 
law  for  the  alienation  of  his  wife's  affections, 
where  the  defendant  to  qualify  plaintiff's  former 
wife  as  a  witness,  had  to  show  that  she  had 
obtained  a  divorce,  the  refusal  to  permit  defend- 
ant to  read  the  judgment  of  her  divorce  from 
plaintiff  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  195-200;   Dec.  Dig.  <S=>78.] 

6.  Husband  and  Wife  iS=»333— Alienation 

OF  Affections — Evidence. 

In  such  action  the  exdnsion  of  testimony 
as  to  a  conversation  witness  had  with  plain- 
tiff's former  wife  before  the  separation  was  er- 
roneous. 

[EJd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1124 ;  Dec.  Dig.  <S=>333.] 

6.  Witnesses  «=)58—CoMPi(rBiNCT— Statute. 

In  such  action,  plaintiff's  testimony  as  to 
statements  made  to  him  by  Iiis  former  wife  while 
the  marriage  existed  was  expressly  prohibited  by 
Civ.  Code  Frac.  i  606,  relating  to  communica- 
tions between  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {f  159%-162,  164;  Dec.  Dig.  «=» 
58.1 

7.  DivoBCB  «=3l72— Judgment— Res  Judica- 
ta—Pasties. 

The  issues  in  an  action  against  plaintiff's 
father-in-law  for  alienation  of  bis  wife's  affec- 
tions, growing  ont  of  the  plaintiff's  accusations 
against  his  wife  before  their  separation,  were 
not  concluded  by  the  judgment  whereby  the  wife 
obtained  a  divorce  from  plaintiff,  as  the  parties 
in  the  second  action  were  different,  although 
the  evidence  was  much  the  same. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  SS  559-561;    Dec.  Dig.  «=>172.] 

Appeal    from    Clrcnlt    Conrt,    Hickman 
County. 
Action  by  E.  W.  Howell  against  M.  B.  Wil- 


ley.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  remanded  for  a  new 
trial. 

Robblns  &  Bobbins,  of  Mayfield,  and  Joe 
W.  Bennett,  of  Clinton,  for  appellant  J.  D. 
Via,  of  Clinton,  and  B.  0.  Seay,  of  Mayfleld, 
for  appellee. 

CLARKE,  J.  This  Is  the  second  appeal  of 
this  ease.  The  opinion  rendered  by  this  court 
on  the  former  appeal  Is  reported  in  159  Ky. 
806,  169  S.  W.  619,  and  Is  decisive  of  several 
of  the  queslons  presented  here. 

Upon  the  last  trial  the  wife  of  appellee, 
Mrs.  Bessie  Howell,  having  procured  a  di- 
vorce from  him  subseQuent  to  the  former 
trial,  was  Introduced  as  a  witness  for  ap- 
pellant, her  father.  That  trial  resulted  in  a 
verdict  In  favor  of  appellee  for  $5,520  against 
appellant,  who  is  prosecuting  this  appeal  to 
reverse  the  Judgment  entered  thereon.  Nu- 
merous errors  are  assigned  as  grounds  for  a 
new  trial,  but  error  in  the  trial  court's  refus- 
al to  permit  the  divorced  wife  of  appellee  to 
testify  about  certain  matters  is  the  principal 
ground  relied  upon  by  counsel  for  appellant 
for  a  reversal  of  the  Judgment  The  testi- 
mony thus  rejected  is  presented  to  us  in  six 
avowals. 

[1]  1.  The  first  avowal  contains  a  state- 
ment  by  Mrs.  Bessie  Howell  of  a  conversa- 
tion she  had  with  her  father  a  short  time 
before  her  separation  from  appellee,  in  which 
she  told  her  father,  the  appellant,  of  the  ex- 
istence and  nature  of  the  trouble  between 
her  and  her  husband ;  that  be  had  a  loathe- 
some  venereal  disease  and  cruelly  accused 
her  of  giving  it  to  him,  and  of  her  purpose 
to  leave  blm. 

Under  section  606  of  the  Civil  Code  nei- 
ther the  husband  nor  the  wife  may  testify 
concerning  any  communication  between  them 
during  marriage,  even  after  the  relationship 
is  terminated.  This  court  in  Commonwealth 
V.  Sapp,  90  Ky.  680,  14  8.  W.  834,  29  Am. 
St  Rep.  405,  and  other  cases,  has  held  that 
the  word  "communication"  In  this  section 
should  not  be  conflned  to  statements  between 
husband  and  wife,  but  should  be  construed 
to  embrace  all  iinowledge  upon  the  part  of 
one  or  the  other  obtained  by  reason  of  the 
marriage  relation,  and  which,  but  for  the 
confidence  growing  out  of  it,  would  not  have 
been  known  to  the  party,  and  to  that  con- 
struction we  adhere.  Nevertheless  the  wit- 
ness should  have  been  permitted  to  tell 
whether  or  not  she  told  her  father  of  appel- 
lee's treatment  of  her,  and.  If  so,  when  and 
what  she  told  blm.  The  fact  that  she  Im- 
parted this  Information  to  her  father  and 
what  she  told  him  are  not  within  the  pro- 
hibition of  the  above  section  as  construed, 
and  It  was  highly  prejudicial  to  appellant 
to  deny  blm  this  evidence,  as  the  very  gist 
of  the  action  against  him  was  whether  or  not 
be  acted  reasonably  and  In  good  faith  In  what 
he  said  and  did  thereafter.    She  had  a  right. 
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when  tronbles  arose  between  her  and  her 
husband,  to  apply  to  her  father  for  advice 
and  snccor,  and  It  was  necessary  that  the 
Jnry  in  trjing  this  case,  in  order  to  deter- 
mine whether  the  father  was  acting  wrong- 
fully and  maliciouBly,  or  in  good  faith  and  as 
be  had  a  right  to  do,  to  know  what  actuated 
him.  Therefore  he  had  a  right  to  present 
to  the  Jury  evidence  of  what  his  daughter 
had  told  him  about  her  husband's  treatment 
of  her,  so  that  the  Jury  might  know  what 
was  operating  upon  his  mind  in  what  be  said 
or  did,  If  anything,  with  reference  to  the 
separation  of  these  people.  Without  know- 
ing what  had  been  told  blm  by  his  daughter 
the  Jury  would  not  know  under  what  Infor- 
mation he  was  acting,  and  could  not  d»- 
termlne  whether  he  was  acting  rightfully  or 
wrongfully. 

It  is  true  he  was  permitted  to  testify  what 
bis  daughter  had  told  him  In  Justification  of 
what  he  did  and  said  In  reference  to  the  sepa- 
ration ;  but  he  was  also  entitled  to  hare  his 
testimony  on  that  point  corroborated  by  his 
daughter's  testimony,  if  she  was  a  compet^it 
witness  for  that  purpose.  The  Jury  might 
have  disbelieved  him  unsupported,  and  be- 
lieved him  when  corroborated  by  his  daugh- 
ter. The  daughter  could,  not,  of  course,  tes- 
tify to  the  Jury  whether  or  not,  as  a  matter 
of  fact,  appellee  did  have  this  disease,  or 
did  make  the  accusation  against  her;  and 
she  did'  not  attempt  to  do  that.  It  was  im- 
material, so  far  as  appellant's  good  faith  was 
concerned,  whether  or  not  It  was  true  that 
appellee  had  the  loathesome  disease,  or  bad 
accused  his  wife  of  giving  It  to  him.  That 
his  daughter  had  so  told  him,  and  he  believed 
her  statements,  was  sufficient  to  Justify  re&- 
sonable  actions  upon  his  part  in  her  behalf. 
She  would  have  told,  If  permitted,  not  what 
happened  between  her  and  her  husband,  but 
what  hai^>ened  between  her  and  her  father, 
and  that  was  competent,  while  the  other 
would  not  have  been  competent.  She  was  a 
competent  witness  to  testify  what  she  actual- 
ly told  her  father,  a  relevant  circumstance 
not  within  the  prohibition  of  section  606  of 
the  Code,  although  she  was  not  a  competent 
witness  to  testify  what  actually  happened 
between  her  and  her  husband,  a  circumstance 
within  said  prohibition.  The  distinction, 
though  narrow.  Is  we  believe  sound. 

For  the  same  reason  she  should  have  been 
allowed  to  testify  under  the  sixth  avowal 
whether  or  not  she  left  appellee  of  her  own 
accord,  and  whether  or  not  her  father  per- 
suaded or  coerced  her  to  leave  blm ;  but  she 
ought  not  to  have  been  permitted  to  testify 
to  that  part  ot  said  avowal  which  described 
the  condltlMis  in  her  borne,  or  the  actions 
and  statements  of  api)ellee  to  her  wblle  the 
marital  relation  existed. 

[21  2.  In  avowal  Na  2  the  testimony  of 
this  witness  was  offered  to  prove  what  she  had 
heard  appellee  state  to  one  Barney  Kougfa. 
By  avowal  No.  3  appellant  attempted  to  prove 
by  this  witness  a  conversation  she  had  over- 


heard between  appellant  and  Barney  Sough 
In  the  presence  of  appellee;  Avowal  No.  4 
has  reference  to  a  conversation  she  overheard 
between  appellant  and  appellee  In  referrace 
to  this  trouble. 

All  this  testimony  was  competent,  and  its 
rejection  was  prejudicial  to  appellant  None 
of  it  was  Information  obtained  by  her  as  a 
result  of  the  marital  relation  between  her- 
self and  appellee.  It  was  Information  obtain- 
ed by  her  In  bearing  a  conversation  between 
others.  Just  as  any  one  else  might  have  done, 
and  Is  the  same  character  of  testimony  that 
was  held  competent  by  this  court  In  the  case 
of  Hostetter  v.  Green,  169  Ky.  611,  16T  S. 
W.  919,  L.  R.  A.  19160,  870. 

[3]  Avowal  6  contains '  the  testimony  this 
witness  would  have  given,  If  permitted,  of 
the  fact  that  she  wrote  the  letter  to  her  moth- 
er, which  upon  the  former  appeal  of  this  case 
was  held  to  be  competent  evidence,  and  the 
time  when  she  wrote  It.  This  evidence  was 
also  competent,  and  its  exdusion  prejudicial 
to  appellant  Testimony  that  she  wrote  the 
letter,  and  the  time  that  she  wrote  it,  related 
only  to  a  transaction  of  her  own  during  mar- 
riage, but  entirely  Independent  of  It  and  did 
not  In  any  way  violate  provisions  of  section 
606  of  the  Code^  and  without  this  testimony, 
to  properly  accredit  the  letter.  Its  value  as 
evidence  on  b^ialf  of  appellant  was  probably 
destroyed. 

[4]  3.  Appellant  also  c(»uplains  that  the 
trial  court  refused  to  permit  him  to  read  to 
the  Jury  the  Judgment  of  divorce  of  this  wit- 
ness from  appellee.  In  order  to  qualify  this 
witness.  It  was  necessary  to  show  that  she 
was  no  longer  the  wife  of  appellee,  and  the 
best  evidence  of  that  fact  was  the  Judgment 
of  divorce,  and  for  that,  purpose  appellant 
was  enUUed  to  introduce  said  Judgment  but 
for  that  purpose  alone. 

[5]  CThe  court  also  erred  in  refusing  to  per- 
mit CephuB  Allen  to  testify  to  a  conversation 
he  had  with  Mrs.  Howell  before  the  separa- 
tion, as  is  admitted  by  counsel  for  appellee 
In  brief. 

[6]  And  appellee,  of  course,  should  not  be 
permitted  on  another  trial  of  this  case,  as 
he  was  at  the  last  trial,  over  appellant's  ob- 
jection, to  testify  to  statements  made  to  him 
by  his  former  wife  while  the  marriage  exist- 
ed, since  It  Is  expressly  prohibited  by  section 
606  of  the  Code. 

[7]  4.  Counsel  for  appellant  argue  that  the 
Issues  here  are  concluded  by  the  Judgment 
in  the  divorce  proceeding  between  Mrs.  How- 
ell and  appellee;  but  that  contention  Is  not 
tenable.  Appellant  was  not  a  party  to  that 
suit  and  Mrs.  Howell  Is  not  a  party  to  this 
suit,  and  while  the  evidence  supporting  the 
one  may  be,  as  alleged,  practically  the  same 
as  that  required  to  support  the  other,  that 
fact  does  not  render  the  Judgment  in  that 
case  a  bar  to  the  prosecution  of  this  action. 
Hostetter  v.  Green,  169  Ky.  611,  167  S.  W. 
919,  U  B.  A.  191S0k  870:  Ifc 'Sfc  I^  &  G.  Ins. 
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Co.  V.  Wright,  16«  Ky.  IBO,  179  B.  W.  «; 
23  Cyc.  1238. 

Numerous  otber  errors  were  assigned  as 
reasons  for  reversal,  but  we  do  not  deem  It 
necessary  to  consider  them. 

For  the  reasons  indicated  the  judgment  Is 
reversed,  and  this  cause  is  remanded  for  a 
new  trial  consistent  herewith.  , 

THOMAS,  J.,  not  sitting. 


LARUE  y.  REDMON  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  15, 1916.) 

1.  Statutes  «=>122  —  Braotimnt  —  Titles— 
Validity. 

Ky.  St  I  4482,  as  amended  by  Acta  1914, 
c.  64,  entitled  "An  act  to  amend  sectionB  44G4, 
4464a,  4480,  4482,  article  10,  Kentuck;^  Stat- 
utes, Carroll's  Edition,  1909,  and  repealmg  sec- 
tion 4464b  thereof,  and  amending  *  *  *  ar- 
ticle 10,  of  said  Statutes,  relating  to  schools, 
by  adding  thereto  section  4600b,"  is  a  yalid  en- 
actment under  the  Constitution,  section  61  re- 
quiring that  laws  shall  relate  to  but  one  subject, 
which  shall  be  stated  in  the  title,  since  the  gen- 
eral purpose  of  the  act  was  but  one ;  all  its  sub- 
ject-matter being  germane  to  the  subject  stated 
in  the  title,  and  the  amendment  by  reference 
only  to  section  numbers  being  permissible. 

(Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  176;   Dec.  Dig.  «s>122.] 

2.  CONGTITtrTIONAL  LAW  «=>92,  137— SCHOOLS 

AND    School   Distbicts   ^s>101  —  Vbstbd 

RlOHTB— OBUOATION   07   CONTRACTS. 

Ky.  St  {  4482,  as  amended  by  Acts  1914, 
c.  64,  proTidmg  for  an  increase  of  the  tax  for 
operating  expenses  of  common  schools,  is  not  in- 
valid as  violating  federal  Constitution  and 
Const  Ky.  §  19,  on  the  ground  that  it  impairs 
vested  rights  and  the  obligations  of  contracts  in 
varying  an  assessment  voted  by  the  electors, 
since  it  is  within  the  power  of  tne  Legislature, 
as  the  taxing  body,  to  make  any  change  in  the 
taxes  which  it  desires  and  for  the  further  rea- 
son that  the  constitutional  inhibition  does  not 
apply  to  contracts  and  bonds  of  quasi  public 
corporations,  of  which  the  school  district  is 
one. 

PEM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Mg.  »  174,  175,  178-180,  207, 
226-227,  237,  3«;  Dec  Dig.  <S=>92,  137; 
Schools  and  School  Districts,  Cent  Dig.  {§  236, 
262 ;    Dec  Dig.  «=>101.] 

3.  Taxation  «=»87— Statutes— Vauditt. 

Ky.  St  i  4482,  as  amended  by  Acts  1914, 
c  64,  providing  for  Increase  of  the  tax  for  oper- 
ating expenses  of  schools,  is  not  a  violation  of 
Const  f  2,  as  an  exercise  of  absolute  and  ar- 
bitrary power  over  the  Uvea,  liberty,  and  proi>- 
erty  of  citizens. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  64-66,  133 ;   Dec  Dig.  «=)37.] 

4.  Taxation   «=»26— School  Taxes— Neckb- 
bitt  of  pofulab  vote. 

Under  Const.  {  184,  providing  that  no  sum 
shall  be  raised  by  taxation  for  education  other 
than  in  graded  common  schools  except  on  sab- 
mission  to  the  -voters,  taxes  for  common  schools 
may  be  imposed  by  the  IJegislature  without  sub- 
mission of  the  question  to  the  legal  voters. 

[EA-  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «s>26.1 

6.  Taxation  «=»26— Powkb  of  Leqislatube 
— ^Delegation  of  Power— Effect. 

That  the  Legislature  in  one  instance  dde- 
gated   the  determination  of  the  amount  of  a 


school  tax  to  the  voters  did  not  affect  its  power 
subsequently  to  vary  that  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  €=26.] 

6.  Taxation  €=>2&— Powxbs  or  Iaoislatubk 

—Delegation. 

It  is  the  exclusive  power  of  the  Legislatnre 
to  provide  for  taxation,  and  such  power  cannot 
be  delegated  in  the  absence  of  express  conatitn- 
tional  authority  for  the  delegation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  60;   Dec  Dig.  <3=»28.] 

Appeal  from  Circuit  Court,  Larue  County. 

Action  by  W.  T.  Lame  against  C.  H.  Red- 
mon  and  othera  From  a  judgment  sustaining 
a  demurrer  to  the  petition  and  dismissing  tt 
on  failure  to  further  plead,  tb6  plaintiff  ap- 
peals.   Affirmed. 

Williams  &  Handley,  Charles  Williams,  O. 
M.  Mather,  and  L.  B.  Handley,  all  of  Hodgen- 
vllle,  for  appellant  Geo.  K.  Holbert,  of 
Elizabetbtown,  for  appellees. 

THOMAS,  J.  In  1906  there  was  establish- 
ed, under  the  provisions  of  section  4464  of 
the  Kentucky  Statutes,  the  HodgenvlUe  grad- 
ed common  school  district  No.  32,  which  in- 
cluded the  dty  of  Hodgenvllle,  together  with 
some  contiguous  territory.  The  order  calling 
the  election  as  entered  by  the  county  court, 
provided  for  the  collection  of  an  ad  valorem 
tax  for  the  purpose  of  the  contemplated 
graded  school  of  40  cents  on  the  $100  worth 
of  property  situated  therein  and  the  collec- 
tion of  no  poll  tax.  By  an  act  of  the  Legisla- 
ture at  its  1914  session,  the  school  laws,  with 
reference  to  graded  schools,  was  amended, 
and  a  part  of  the  amendment  (being  a  pro- 
viso to  section  4482  of  the  Kentucky  Statutes) 
la  as  follows: 

"Provided,  that  after  July  1,  1914,  any  grad- 
ed common  school  which  has  been  regularly 
voted  and  organized,  and  which  does  not  levy 
as  much  as  fifty  eents  on  each  one  hundred  dol- 
lars' worth  of  taxable  property,  shall  have  the 
power,  and  their  charters  are  hereby  amended  so 
as  to  empower  them  to  levy  any  rate  of  tax  for 
operating  expenses,  not  to  exceed  fifty  cents  on 
each  one  hundred  dollars'  worth  of  taxable  prop- 
erty, and  one  dollar  and  fifty  cents  poll  tax,  and 
that  their  boards  of  education  be  and  the  same 
are  hereby  authorized  to  exercise  this  power, 
when,  in  theit  judgment,  the  demands  of  the 
school  make  it  expedient  Section  as  amended 
by  AcU  1914,  p.  162. 

After  the  taking  effect  of  this  amendatory 
act,  the  trustees  of  Hodgenvllle  graded  com- 
mon school  district  No.  32,  by  appropriate 
orders,  levied  an  ad  valorem  and  poll  tax  up- 
on the  property  and  each  poll  In  the  district 
in  compliance  with  the  amendment,  which  in 
the  present  case  was  an  additional  10  cents 
ad  valorem  tax  on  each  $100  worth  of  tax- 
able property,  and  in  addition  levied  a  poll 
tax  ot  $1.50  on  each  poll  in  the  district 

Questioning  the  right  of  the  trustees  to  do 
this,  and  assaUing  the  validity  of  the  amend- 
ment, the  appellant,  for  himself  and  all  othr 
er  taxpayers  in  the  district,  filed  this  suit 
against  the  district  and  the  trustees,  and  the- 
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tax  cone(!tor  of  the  dlatHM,  aeeUng  to  en- 
join the  collection  of  any  of  the  taxes  wblcb 
had  been  levied  ptmoant  to  the  amendatory 
act  The  assault  made  apc«  this  amendment 
Is  best  stated  In  the  language  of  the  petition 
as  follows: 

"He  says  that  the  said-  pretended  order  and 
levy  and  the  said  act  of  the  General  Assembly 
are  in  violation  of  the  rights  of  tiiis  plaintiff  and 
the  other  white  taxpayers  in  said  district  as 
guaranteed  to  them  under  the  Oonstitution  of  the 
commonwealth  of  Kentucky,  and  the  Constitu- 
tion of  the  United  States  oi  America,  and  that 
the  attempted  increase  of  ten  cents  on  each  $100 
worth  of  taxable  property,  and  the  attempted 
levy  of  $1  per  capita  tax  on  the  male  inhab- 
itants of  said  district  over  the  age  of  21  years, 
are  without  warrant  of  law  and  are  null  and 
void," 

Particularizing,  It  Is  insisted  that  the 
amendatory  act  Is  unconstitutional  because 
the  title  thereof  falls  to  comply  with  the  re- 
quirements of  section  51  of  the  Constitution, 
and  because  it  violates  the  provisions  of  sec- 
tions 2, 19,  157,  and  184  of  that  instrument ; 
otherwise,  it  seems  to  be  conceded  that  both 
the  statute  and  levy  complained  of  are  unob- 
jectionable. 
[1]  The  title  of  the  act  is  as  follows: 
"An  act  to  amend  sections  4464,  4464a,  4480, 
4482,  article  10,  Kentucky  Statutes,  Carroll's 
Edition,  1009,  and  repealing  section  4464b  there- 
of, and  amending  said  article  10,  of  said  Stat- 
utes, relating  to  schools,  by  adding  thereto  sec- 
tion 4600b." 

The  purposes  of  section  51  of  the  Constitu- 
tion in  requiring  that  an  act  of  the  Legisla- 
ture shall  relate  to  but  one  subject  and  It 
shall  be  stated  in  the  title,  is  to  place  it  so 
that  the  title  of  the  act  should  not  be  a 
means  of  deception  to  either  the  members  of 
the  Legislature  or  the  public  at  large,  but 
that  It  should  reasonably  Inform  them  of  the 
contents  of  the  act  by  a  reference  to  the  ti- 
tle; and  It  is  the  uniform  rule  wherever  this 
constitutional  provision  prevails,  that  if  the 
subject-matter  of  the  act  was  germane  to  the 
subject  stated  In  the  title  the  requirements 
of  the  constitutional  provision  would  be  ful- 
ly met.  Pennington  v.  Woolfolk,  79  Ky. 
13;  Ex  parte  City  of  Faducah,  125  Ky.  514, 
101  S.  W.  898,  31  Ky.  Law  Rep.  170,  and 
many  other  authorities  which  could  be  dted. 

According  to  the  opinions  of  the  court 
snpra,  it  Is  sufficient  to  amend  an  act  by 
reference  only  to  the  sections  of  the  Ken- 
tucky Statutes  proposed  to  be  amended,  pro- 
Tided  the  amendatory  matter  was  germane  to 
the  subject  treated  of  in  the  section  amend- 
ed. Indeed,  this  statement  of  the  rule  so 
•completely  fnlflUs  the  requirement  of  the  sec- 
tion of  the  Constitution  being  considered,  as 
well  as  the  purposes  of  such  requirement, 
that  we  would  unhesitatingly  so  determine  If 
the  question  was  one  of  first  Impression.  All 
of  ttie  sections  referred  to  la  the  title  of 
the  amendment  here  involved  treat  exclusive- 
ly of  graded  common  schools  in  this  common- 
wealth, and  the  subject-matter  of  the  proviso 
In  the  amendatory  act  is  unquestionably 
germane  to  the  general  subject  of  graded 


common  schools.  We  therefore  And  no  m«rit 
in  this  contention  of  aiq;)ellant 

[2]  It  la  attempted  to  be  shown  that  the 
1914  act  in  some  mysterious  and  to  us  invisi- 
ble manner  violates  the  federal  Constitution 
and  section  19  of  our  Constitution,  in  that  It 
impairs  vested  rights  or  impairs  the  obliga- 
tions of  a  contract  Between  what  persons, 
and  concerning  what  particular  subject-mat- 
ter this  supposed  contract  exists  whereby 
vested  rights  were  created,  is  not  by  any 
means  clear,  nor  is  it  clear  as  to  when  or 
how  such  supposed  contract  was  entered  into. 
Surmising,  however,  that  this  supposed  con- 
tract in  some  maimer  grew  out  of  the  elec- 
tion in  190C<  and  assuming,  for  the  puriMwe 
of  argument  only,  that  the  voters  at  that 
election  contracted  with  somebody  to  pay  an 
ad  valorem  tax  upon  their  property  of  40 
cents  only  on  the  $100  worth  thereof,  and  in 
the  same  manner  obligated  themselves  to  pay 
no  poll  tax,  for  graded  schools  In  the  district 
the  appellant's  contention  would  stlU  be  un- 
tenable, because  the  supposed  contract  would 
be  only  an  immunity,  privilege,  or  gratuity 
entered  into  at  the  time  by  this  mysterious 
somebody  with  the  voter  and  taxpayer  by 
this  supposed  contract  to  exempt  him  from 
being  taxed  for  a  purpose  which  the  Consti- 
tution, not  only  permits  but  commands  the 
Legislature  ligr  appropriate  legislation  to 
prescribe;  this  being  "an  efficient  system  of 
common  schools  throughout  the  state."  Sec- 
tion 183,  Constitution. 

If  it  should  be  insisted  that  the  immunity 
from  the  collection  of  the  taxes  sought  to 
be  enjoined  was  brought  about  by  the  in- 
corporation of  the  graded  school  district 
created  by  the  election,  and  thereby  vesting 
in  the  taxpayer  a  right  to  it  which  cannot 
be  impaired,  a  successful  answer  to  this 
would  be:  First,  that  the  statute  of  1856 
(being  section  1987  of  the  Kentucky  Statutes) 
and  section  3  of  the  Constitution  would  per- 
mit at  any  subsequent  time  the  repeal  or 
amendment  of  the  supposed  contract  grant- 
ing the  immnnlty.  Deposit  Bank  of  Owens- 
boto  y.  Daveiss  County,  102  Ky.  174,  39 
S.  W.  1030,  19  Ky.  Law  Rep.  248,  44  L.  R.  A. 
826;  City  of  Newport  v.  Masonic  Temple 
Association,  103  Ky.  592,  46  S.  W.  881,  46  S. 
W.  697,  20  Ky.  Law  Rep.  266;  Citizens' 
Saving  Bank  v.  Owensboro,  178  U.  S.  644,  19 
Sup.  Ct  571,  43  L.  Ed.  840 ;  C«itral  Univer- 
sity of  Kentucky  v.  Walters'  Executors,  122 
Ky.  66,  90  S.  W.  1066,  28  Ky.  Law  Rep.  1041. 
Second,  a  graded  common  school  district  is 
at  least  a  quasi  public  corporation,  and  the 
constitutional  inhibition  against  the  Impair- 
mart  of  contracts  do  not  apply  to  rights 
obtained  through  the  charters  of  such  cor- 
IKyrations.  Thompson  on  Corporationa,  i 
5382;  Covington  v.  Commonwealth,  107  Ky. 
680,  39  &  W.  836,  19  Ky.  Law  Rep.  105; 
Durrett  v.  Davidson,  122  Ky,  851,  93  S.  W. 
26,  29  Ky.  Law  Rep.  401,  8  L.  R.  A.  (N.  S.) 
646;  Covington  v.  Commonwealth  of  Ken- 
tucky, 173  U.  S.  242,  19  Su^.   Ct  383,  43 
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Li  Ed.  679.  These  same  antborlties  also  hold 
that  there  Is  no  protection  from  a  supposed 
saving  vlrtne  given  to  the  taxpayer  because 
of  an  election  whereby  he  Is  supposed  to 
have  acquired  the  Immunity. 

[8]  It  is  furthermore  Insisted  that  to  per- 
mit the  collection  of  this  additional  tax  pro- 
vided by  the  act  of  1914,  would  violate  sec- 
tion 2  ot  the  Constitution,  In  that  it  wotild 
be  exercising  "absolute  and  arbitrary  power 
orer  the  lives,  liberty,  and  property"  of  the 
citizens.  Just  how  it  Is  proposed  to  apply 
this  section  to  the  acts  complained  of  tn  this 
case  is  beyond  our  power  to  grasp.  The  tax- 
payer, after  the  additional  taxes  shall  have 
been  collected,  wlU  stUl  have  his  life  and  his 
liberty,  and  as  to  his  property.  It  is  always 
held  under  the  very  foundation  principles 
of  government,  subject  to  the  right  of  the 
sovereignty  to  tax  it  within  constitutional 
limitations  for  public  purposes.  There  Is  no 
more  cherished  public  purpose  for  which 
taxes  may  be  collected  within  such  limita- 
tions than  for  the  fostering  of  the  common 
school  system  of  the  country ;  and  It  has  on 
numerous  occasions  been  determined  by  this 
court  that  a  graded  common  school  was  a 
part  of  the  general  common  school  system 
of  the  state.  Fltzpatrlclc  v.  Board  of  Trus- 
tees of  Mt  Sterling  Pub.  Graded  Schools,  87 
Ky.  132,  7  S.  W.  896,  10  Ky.  Law  Bep.  9; 
Jeffries  V.  Board  of  Trustees,  etc.,  135  Ky. 
488,  122  S.  W.  813;  Riggs,  eta,  v.  Stevens, 
County  Judge,  etc.,  92  Ky.  393,  17  S.  W. 
1016,  13  Ky.  Law  Bep.  631;  Wllllamstown 
Graded  School  District  v.  Webb,  89  Ky.  264, 
12  S.  W.  298,  11  Ky.  Law  Rep.  456.  See, 
also.  Board  Trustees,  etc,  Graded  School 
District  V.  Tate,  155  Ky.  296,  159  S.  W.  777, 
and  Christopher  v.  Robinson,  Sheriff,  etc, 
164  Ky.  262,  175  S,  W.  387. 

[4]  These  authorities  also  dispose  of  the 
contention  that  this  additional  tax  cannot  be 
Imposed  under  section  184  of  the  Constitu- 
tion, except  by  a  vote  of  the  people,  because 
taxes  for  common  schools  under  said  section 
may  be  Imposed  without  a  submission  of  the 
question  to  the  legal  voters.  Fltzpatrlck  t. 
Board  of  Trustees  of  Mt  Sterling,  87  Ky. 
132,  7  S.  W.  896,  10  Ky.  Law  Rep.  9 ;  Dur- 
rett  V.  Davidson,  Sheriff,  etc,  122  Ky.  851, 
93  S.  W.  25,  29  Ky.  Law  Rep.  401,  8  U  R.  A. 
(N.  S.)  646. 

[S]  From  an  examination  of  our  Constitu- 
tion and  the  opinions  of  this  court,  supra, 
together  with  others  which  could  be  dted,  it 
will  be  found  that  the  General  Assembly  of 
this  commonwealth  has  the  power  to,  and 
can  without  a  sub^nlssion  of  the  question  to 
the  voters  to  be  affected,  create  by  due  enact- 
ment, graded  school  districts  and  fix  the 
rate  of  taxation  therein  to  be  collected  In 
aid  of  such  schools,  however,  out  of  defer- 
ence to  the  particular  taxpayer,  the  Legis- 
lature enacted  section  4464  of  the  Kentucky 
Statutes  and  the  ones  following  it,  whereby 


the  taxpayers  migffat  bave  the  privilege  of 
voting  upon  the  question  of  the  establish- 
ment or  nonestabllshment  of  such  school 
district,  as  well  as  the  rate  of  the  taxes  to 
be  collected  therein  for  graded  school  purpos- 
es. It  need  not  have  done  this,  bat  because 
It  did  enact  the  sections  referred  to,  grant- 
ing the  prtvllegB  to  the  dtlzen  to  vote  upon 
the  subject,  does  not  Impair  Its  right  to  ex- 
erdae  tiie  power  which  It  possessed  without 
such  election.  Tills  le  all  it  did  In  passing 
the  act  complained  of  In  1914. 

[6]  In  conclusion,  It  may  be  stated  that 
the  power  to  tax  lies  at  the  very  foundation 
of  and  Is  the  essence  of  sovereignty.  With- 
out this  power  the  ability  to  govern  and  to 
carry  out  the  functions  of  government  would 
become  paralyzed.  The  right,  therefore,  to 
levy  and  collect  such  taxes  as  may  be  nec- 
essary to  carry  out  the  policies  of  the  gov- 
ernment In  furtherance  bf  enhancing  the 
betterment  of  the  conditions  of  Its  citizens, 
cannot  be  bartered  away  without  positive 
and  unerring  authority  to  do  so,  and  which 
must  always  be  found  In  the  fundamental 
law  of  the  sovereignty,  which.  In  this  states 
Is  the  Constitution.  There  Is  no  such  author- 
ity found  In  that  Instrument  whereby  the 
immunity  sought  to  be  established  In  this 
case  can  be  upheld. 

It  therefore  results  that  the  Judgment  of 
the  court  in  sustaining  the  demurrer  to  the 
petition,  and  dismissing  It  on  failure  to  fur- 
ther plead,  Is  correct,  and  it  Is  affirmed. 


STARR  PIANO  CO.  v.  PBrRBY  et  aL 

(Court  of  Appeals  of  Kentocky.    Fetk  17, 191&) 

Chattei.  Mobtoaoes  ^=>160— Reooedation— 
Validitv. 

Ky.  St.  i  496,  dedares  that  no  deed  of  trust 
or  mortgage  shall  be  valid  against  a  purchaser 
for  a  valuable  consideration,  unless  acknowledg- 
ed or  proved  according  to  law  and  lodged  for 
record.  Section  501  declares  that  deeds  may  be 
admitted  to  record  on  acknowledgment  before 
the  proper  clerk  or  notary  puUic,  or  on  proof 
of  two  subscribing  witnesses,  or  proof  of  their 
death  or  absence.  Section  511  provides  that 
the  clerk  of  each  county  shall  record  all-  Instru- 
ments which  shall  be  lodged  for  record,  pr<»erly 
certified  or  proven,  while  section  519a  dedares 
that  whenever  a  certiBcate  admitting  to  record  a 
deed  execut«l  hy  a  married  woman  shows  that 
such  deed  was  admitted  to  record  on  proof  of 
one  of  the  subscribing  witaesseik  it  shall  be  pre- 
sumed that  such  subscribiag  witness  proved  the 
attestation  of  the  other.  A  chattd  mortgage  ex- 
ecuted by  a  woman  was  attested  by  witnesses, 
but  the  certificate  of  the  derk  who  admitted  it 
to  record  did  not  show  that  it  was  proved  by 
such  witnesses.  Held  that,  as  a  chattd  mort- 
gage is  not  valid  against  a  purchaser  without 
notice,  and  it  does  not  constitute  notice  until 
recorded,  the  recordation  of  the  inatrument  vras 
unauthorized;  proof  of  execution  not  having 
been  made  and  so  as  against  a  subsequent  mort- 
gagee, the  mortgage  was  unavailing. 

[Ed.  Note. — For  other  cases,  see  Chattel  Horfc- 
ganes,  Cent  Dig.  g§  246-252;  Dec  IMg.  <=> 
150.] 


Qs»For  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Dlgesu  and  Indezea 
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Appeal  from  Olreult  Court,  Whltiey  C01111I7. 

Action  by  the  Starr  Piano  Company  against 
Lucy  Petrey  and  R.  B.  Sutton.  From  a  judg- 
ment for  defendant  Sutton,  plalntUt  appeals. 
Affirmed. 

W.  L.  Bruner,  of  London,  for  appellant  M. 
A.  Gray,  of  Corbln  for  appellees. 

CABBOLL,  J.  Lucy  Petrey,  while  Uvlng 
In  Laurel  county,  Ky.,  and  In  March,  19U, 
purchased  from  the  Starr  Piano  Company  a 
piano,  for  which  she  executed  her  notes  and 
also  a  mortgage  on  the  piano  to  secure  their 
payment,  which  mortgage  was  duly  recorded 
in  the  county  clerk's  office  of  Laurel  county. 
This  mortgage  was  signed  by  Lucy  Petrey  "In 
the  presence  of  Frank  H.  March  and  E.  J. 
Ford."  After  this  she  moved  to  WhlUey 
county,  Ky.,  and  gave  to  the  appellee,  R.  B. 
Sutton,  a  mortgage  on  the  same  piano,  whldi 
mortgage  was  duly  acknowledged  and  record- 
ed In  the  county  clerk's  office  of  Whitley  coun- 
ty. Subsequently  the  piano  company  brought 
this  suit  In  the  Whitley  circuit  court  against 
Lucy  Petrey  and  Sutton  to  recover  judgment 
on  the  note,  and  for  the  enforcement  of  Its 
mortgage  lien  on  the  piano.  Sutton  as  a  party 
to  this  suit  asserted  his  mortgage  lien,  claim- 
ing that  it  was  superior  to  the  lien  of  the 
piano  company  because  Its  mortgage  was  not 
a  recordable  Instrument,  and,  having  no  ac- 
tual notice,  he  was  not  affected  by  the  con- 
structive notice  that  a  duly  recorded  mort- 
gage conveys. 

It  will  be  observed  that  the  mortgage  ex- 
ecuted to  the  piano  company  was  not  acknowl- 
edged before  an  officer;  the  signature  of 
Lucy  Petrey  being  attested  by  two  witnesses 
in  the  manner  stated.  And  the  certlflcate  of 
the  clerk  of  the  Laurel  county  court  reads : 

"I,  Ira  J.  Davidson,  derk  of  the  county  court 
in  and  for  the  county  and  state  aforesaid,  do 
certify  that  the  foregoing  mortgage  from  Lucy 
Petrey  to  the  Starr  Piano  Company  was  this 
day  produced  to  me  in  my  said  office,  whereup- 
on the  same,  together  with  the  foregoing,  and 
this  my  certificate,  Imve  been  duly  recorded  in 
my  office." 


The  only  question  in  the  case  is :  Was  this 
mortgage,  the  recordation  of  which  was  cer- 
tified to  by  the  clerk  In  the  manner  stated,  a 
recordable  instrument  on  the  showing  made 
by  the  record?  If  it  was,  the  mortgage  lien 
of  the  piano  company  Is  superior  to  the  lien 
of  Sutton,  and  the  Judgment  should  be  revers- 
ed. If  it  was  no^  the  fact  that  it  was  re- 
corded did  not  give  Sutton  constructive  no- 
tice of  its  existence,  and  his  lien  should  be 
held  superior  to  that  of  the  piano  company. 

The  statutes  controlling  this  question  are 
sections  496,  601,  611,  and  519a,  reading  as 
follows : 

"Sec.  496.  No  deed  or  deed  of  trust  or  mort- 
gage couveymg  a  legnl  or  equitable  title  to  real 
or  personal  estate  shall  be  valid  against  a  pur- 
chaser for  a  valuable  considerauon,  without 
notice  thereof,  or  against  creditors,  until  such 
deeds  shall  bo  acknowle<Iged  or  proved  according 
to  law,  and  lodged  for  record." 
182  S.W.— 40 


Sec.   801.  Deeds  executed  In  this  state,  by 
married  women,  or  other  persons,  may  be  ad- 
mitted to  record:    (L)  On  the  acknowledgment, 
before  the  proper  clerk   or  notary  pubuc,  by 
the  party  makiM  the  deed ;    (2)  or  by  the  pro<5 
or  two  gubscnbmg  witnesses,  or  the  proof  of 
one  subscribing  witness,  who  shall  also  prove 
the  att«itaUon  of  the  other;   (3)  or  by  proof  of 
two  witnmses   that   the   subscribing   witnesses 
axe  both  dead:    and  also  like  proof  of  signa- 
™^u     ,„°°*  °'  ^^^  and  of  the  grantor;    (4) 
or  by  Uke  proof  that  both  of  the  subscribing 
witnesses  are  out  of  the  state,  or  that  one  is  so 
absent  and   the  other  is  dead;    and  also  like 
proof  of  the  signature  of  one  of  the  witnesses 
and  of  the  grantor;  (6)  or  on  the  certificate  of  a 
r*vv  °\,?  county  court  of  this  state,  or  notary 
pnbhq,  that  the  same  had  been  acknowledged  or 
proved  before  him,  as  required  by  this  section." 
Sec.   511.  The   clerk   of  each   county   court 
Shan  recoi-d  all  mstruments  of  writing  embraced 
m  any  section  of  this  chapter,  whirfi  shall  be 
^ff°i.  **"■  J**?*',  properly  certified,  or  which 
shall  be  acknowledged  or  proved  before  him  as 
TMuired  by  law.    He  shall  also  record  the  cer- 
tihcates  indorsed  on  the  same,  and  shall  certify 
tno  time  when  the  instrument  was  lodged  in 
his  office.for  record.    If  acknowledged  or  proved 
S^**"*J"™'   ^®  ^^  ^°  certify  the  Ume  of 
tSif  5"*  ^™^'  *?•'  J>y  ''•">'»»  proved,  and  that 
the  instrument  and  the  certificates  thereon  have 
beea  duly  recorded  in  his  office." 
*..  '^^  519a.  merever  a  certificate  admitthig 
to  record  a  deed  executed  to  this  state,  by  a 
married  woman   or  other   person,   shows   that 
such  deed  was  admitted  to  record  on  the  proof 
01  (me  of  the  subscribing  witnesses  thereto,  it 
shall  be  presumed  that  such  subscribing  witness 
proved  the  attestation  of  the  other  subscribing 
witness  as  weU  as  the  execution  thereof  by  the 
8«u>tor ;   and  a  certified  copy  of  any  such  deed 
which  has  been,  or  which  may  hereafter  be,  re- 
S^^^i^***  P.^'Pff  derk's^ce  shall  be  prima 
state  "*"*'*  ^  *^^  «""^  *"d  tribunals  of  this 

From  these  statutes  It  will  be  seen:  (1) 
That  a  mortgage  Is  not  valid  against  a  pur- 
chaser without  notice  and  creditors  until  It 
shall  have  been  acknowledged  and  proved 
according  to  law  and  lodged  for  record ;  (2) 
that  a  mortgage  may  be  admitted  to  record 
on  the  proof  of  two  subscribing  witnesses  or 
the  proof  of  one  subscribing  witness  who 
shaU  also  prove  the  attestation  of  the  other, 
or  by  proof  of  two  witnesses  that  the  subscrib- 
ing witnesses  are  both  dead,  and  also  like 
proof  of  the  signature  of  one  of  them  and 
of  the  grantor,  or  by  like  proof  that  both 
of  the  subscribing  witnesses  are  out  of  the 
state,  or  that  one  is  so  absent  and  the  other 
dead,  and  also  Uke  proof  of  the  signature  of 
one  of  the  witnesses  and  of  the  grantor;  (8) 
that  the  clerk  shall  record  aU  instruments 
authorlased  by  the  statute  to  be  recorded, 
which,  shall  be  acknowledged  or  proved  be- 
fore him  as  required  by  law,  and,  if  acknowl- 
edged or  proved  before  him,  he  shall  also 
certify  the  time  of  doing  this  thing  and  by 
whom  proved:  (4)  that  when  a  certificate 
shows  that  a  deed  was  admitted  to  record 
on  the  proof  of  one  of  the  subscribing  wit- 
nesses thereto,  it  shall  be  presumed  that  this 
subscribing  witness  proved  the  attestation  of 
the  other  subscribing  witness. 

It  will  be  further  noticed  that  a  deed  or 
mortgage  does  not  furnish  constructive  no- 
tice until  it  shall  have  been  acknowledged 
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or  proved  according  to  law,  and  when  the 
instrument  Is  not  acknowledged  by  a  duly  au- 
thorized officer,  but  the  signature  of  the  gran- 
tor is  attested  by  subscribing  witnesses,  It 
can  only  be  admitted  to  record  upon  proof 
before  the  clerk  in  the  manner  required  by 
section  501,  which  proof  must  be  incorporat- 
ed by  the  clerk  in  his  certificate  showing 
that  the  Instrument  has  been  recorded. 

The  certificate  of  the  clerk  showing  the 
recording  of  the  mortgage  to  the  piano  com- 
pany does  not  show  that  the  signature  of 
Lucy  Petrey  was  proven  by  the  persons  whose 
names  are  attached  to  the  mortgage  as  at- 
testing witnesses  or  by  any  other  person, 
and  in  the  absence  of  such  proof  as  is  re- 
quired by  section  501,  the  clerk  had  no  au- 
thority to  record  the  Instrument.  It  was  no 
more  a  recordable  tnstruotent  than  It  would 
have  been  if  the  names  of  the  attesting  wit- 
nesses had  not  appeared  on  the  instrument. 
The  purpose  of  the  statute  was  to  make  sure 
that  the  instrument  lodged  for  record  was 
in  fact  signed  and  acknowledged  by  the  gran- 
tor. If  the  investment  is  accompanied  by 
the  certificate  of  a  duly  authorized  officer, 
this  certificate  Itself  is  sufficient  evidence  of 
the  signing  and  acknowledgment  to  authorize 
the  clerk  to  accept  it  without  other  or  fur- 
Oier  evidence  of  the  verity  of  the  acknowl- 
edgment But  if  It  has  not  been  so  acknowl- 
edged and  the  signature  of  the  grantor  Is  at- 
tested by  witnesses,  then  the  statute  requires 
proof  of  the  authenticity  of  the  signature  In 
the  manner  provided  in  section  501.  Miller 
&  Pulling  V.  Hensbaw  &  Co.,  4  Dana,  325; 
Charlerol  Timber  &  Cannel  C!oal  Ck).  ▼.  Lick- 
ing Coal  &  Lumber  Co.,  116  S.  W.  682;  Bel- 
cher V.  Polly,  106  S.  W.  818,  32  Ky.  Law 
Rep.  623. 

The  amount  Involved  in  this  case  Is  not 
sufficient  to  authorize  an  appeal  as  a  mat- 
ter of  right,  but  in  view  of  the  novelty  of 
the  question,  we  grant  an  appeal  and  affirm 
the  Judgment  of  the  lower  court  holding 
that  the  mortgage  executed  to  the  piano  com- 
pany was  not  recordable  on  the  showing 
made  by  the  record,  and  therefore  Sutton, 
under  his  Jtmior  mortgage,  had  a  superior 
lien  on  the  property. 


LOUISVILLE  &  N.  R.  CO.  v.  JENKINS. 
(Court  of  Appeals  of  Kentucky.    Feb.-16, 1916.) 

1.    RArCBOADB    <S=>369— LlAaiLITT    roB    IlTJlT- 
BIES— FBIQHTENINO    ANIUALS. 

Plaintiff  was  injured  by  reason  of  hU  mules 
becoming  frightened  at  a  passing  train  while  on 
the  right  of  way,  but  at  a  distance  of  six  or  eight 
feet  from  the  track,  and  separated  therefrom  by 
a  secure  railing  at  a  place  where  a  coal  mining 
company  had  a  mine  side  track  and  coal  tipple, 
and  other  appliances  necessary  for  use  in  its 
business.  It  aid  not  appear  that  there  was  any 
crossing  at  this  point,  that  it  was  a  regular 
stopping  place  for  trains,  or  that  any  statute  or 
rule  of  the  company  required  signals  of  the  ap- 
proach of  trains  to  be  given  at  that  point. 
Held,  that  the  railway  company  owed  plaintiff 


no  duty  of  giving  signals  of  the  train's  approach 
or  slackening  its  speed  in  approaching  the  place 
of  the  accident  to  avoid  frightening  his  team. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1289-1262 ;   Dec.  Dig.  <S=s>S69.] 

2.  Railboadb  «=3360— Liability  fob  Injxj- 
BiES— Fbightbnino  Animals. 

A  railway  company  was  not  liable  for  in- 
juries sustained  by  plaintiff  by  reason  of  his 
mules  becoming  frightened  at  the  noise  of  a 
passing  train,  or  the  escape  of  steam  from  the 
engine,  unless  the  escape  of  steam  was  unneces- 
sary, or  the  noise  made  by  it  unusual  and  great- 
er than  that  ordinarilv  made  by  the  escape  of 
steam  from  passing  trains. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f |  1241-1244 ;   Dec.  Dig.  «g=>360.] 

3.  Raelboads  $=334)9— Liability  fob  Inji;- 
BiES— Fbiohtemno  Ammals. 

Train  employes  were  charged  with  no  duty 
to  maintain  a  lookout  at  a  place  where  there 
was  no  crossing,  for  mules  near  the  track  which 
might  become  frightened  at  the  train,  or  to  use 
ordinary  care  to  discover  their  presence,  or  the 
peril  of  their  driver,  due  to  their  fright. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1259-1262;   Dec.  Dig.  <S=>369.] 

4.  Railboads  $=>398— Actions  fob  Injubies 
— Evidence. 

In  an  action  for  injuries  sustained  by  plain- 
tiff by  reason  of  his  mules  becoming  frightened 
at  a  passing  train  or  the  steam  escaping  from 
the  engine,  evidence  that  the  mules  did  not  be- 
come frightened  until  the  engine  reached  them 
and  the  train  was  in  the  act  of  passing  them 
failed  to  show  that  those  in  charge  of  the  train 
discovered  their  fright  or  plaintiff's  peril  in  time 
to  prevent  his  injuries,  as  it  was  too  late  to  do 
anything  to  prevent  the  injuries  when  the  fright 
of  the  mules  or  plaintiff's  peril  arose. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  IMg.  SI  1356,  1358-1363;  Dec.  Dig.  «=» 
398.] 

5.  Railboads  «=s360— LiABiLmr  fob  Iwjxr- 

BIEB— FbIOHTENINO  AnIHALB. 

That  a  train  which  frightened  mules  stand- 
ing within  a  few  feet  of  the  track  at  a  coal  tip- 
ple where  there  was  no  crossing  was  an  extra 
train,  not  running  on  a  regular  schedule,  impos- 
ed on  the  company  no  duty  of  informing  the 
driver  of  the  mules  of  the  time  of  the  coming  of 
the  extra  train. 

[Ed.  Note.— For  other  casn,  see  Railroads, 
Cent  Dig.  {§  1241-1244 ;  Dec.  Dig.  «S9360.] 

6.  Railboads  €=>39S— Actions  fob  Injubixs 
— Evidence. 

In  an  action  for  injuries  sustained  by  plain- 
tiff by  reason  of  his  team  of  mules  becoming 
frightened  at  a  passing  train,  evidence  kM  to 
show  that  plaintiff  was  guilty  of  culpable  neg- 
ligence barring  a  recovery  in  failing  to  hitch 
the  team  at  the  place  of  the  accident  or  remove 
it  to  a  greater  distance  from  the  railroBd  track, 
instead  of  leaving  it  unattended  and  unhitched 
vrithin  a  few  feet  of  the  track, 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1366,  1358-1363;  Dec  Dig.  «» 
398.] 

7.  Neoljoence  «=»75— Contbibtjtoby  Neq- 
LiOENCE  —  Risks  in  Saving  Pbokebty  — 
Railboads— Fbiohtenin  a  Andials. 

Where  the  danger  which  menaced  plaintiff's 
mules  and  wagon  when  the  mtiles  became  fright- 
ened at  a  passing  train  was  due  to  no  negli- 
gence of  the  railroad  company's  employ6s,  but 
to  plaintifTs  negligence  in  leaving  the  mules  un- 
attended and  unhitched  near  the  track,  he  could 
not  recover  for  injuries  sustained  in  attempting 
to  save  the  mules  and  wagon  from  injury,  since 
a  person  attempting  to  rescue  another  from  per- 
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il  can  recoTer  for  injuries  austained  in  attempt- 
ing the  rescue  only  where  the  peril  was  caused 
by  the  _  negligence  of  the  person  sought  to  be 
made  liable,  and  the  same  rale  applies  where 
only  property  is  in  danger. 

[EJd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  103;    Dec.  Dig.  <8=»76.] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Action  by  S.  D.  Jenkins  against  the  Louls- 
Tlll©  ft  Nashville  Railroad  Company.  Judg- 
m«at  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Laffoon  ft  WaddlH,  of  Madlsonville,  and 
Benjamin  D.  Warfield,  of  Louisville,  for  ap- 
pellant Gordon,  Gordon  ft  Cox  and  Virgil 
"S.  Moore,  all  of  MadisonviUe,  for  appellee^ 

SETTLE,  J.  This  is  an  appeal  from  a 
judgment  of  the  Hopkins  circuit  court,  upon 
a  verdict  awarding  appellee  $1,000  damages 
for  personal  injuries  resulting,  as  alleged,  by 
the  servants  of  the  appellant  so  negligently 
operating  a  train  as  to  frighten  his  mules, 
attached  to  a  wagon,  and  cause  them  to  run 
against  or  over  him.  The  accident  happened 
near  MadisonviUe,  at  a  place  called  Rein- 
ecke,  where  the  Relnecke  Coal  Mining  Com- 
pany, which  is  engaged  in  mining  coal,  has  a 
mine  side  track,  coal  tipple,  and  other  ap- 
pliances necessary  for  use  in  its  business, 
in  part  situated  on  appellant's  right  of  way. 

It  appears  from  the  allegations  of  the  pe- 
tition and  evidence  that  on  the  day  of  the 
accident  appellee  drove  to  the  Relnecke  Mine 
in  a  wagon  drawn  by  a  pair  of  mules  to 
deliver  a  load  of  mine  props,  purchase  coal, 
and  haul  It  to  his  home  six  miles  distant 
After  unloading  the  props  appellee  was  de- 
layed in  getting  his  wagon  loaded  with  coal 
by  reason  of  there  being  four  or  five  other 
wagons  to  be  loaded  before  bis.  While  thus 
delayed  be  left  his  wagon  and  mules  where 
they  were  separated  from  the  track  by  a 
railing,  which  at  that  point  ran  some  distance 
parallel  with  the  track.  Leaving  the  mules 
nnbltched,  appellee  walked  a  distance  oC 
about  50  feet  to  where  some  men  were  stand- 
ing and  began  a  conversation  with  them. 
While  thus  engaged  a  pay  train  owned  by 
appellant  and  being  operated  by  its  servants 
passed  the  station  without  stopping.  The 
mules,  becoming  frightened  by  the  passing 
train,  attempted  to  run  away,  upon  seeing 
which  appellee  ran  to  them,  seized  them  by 
their  bridles,  and  attempted  to  hold  them. 
In  maMng  tbiB  attempt  he  was  thrown  by 
one  of  the  mules  against  the  railing  stand- 
ing l>etween  them  and  the  track  and  to  the 
ground,  and  while  upon  the  ground  the  wag- 
on ran  over  him,  thereby  canslng  the  injuries 
received  by  him. 

It  was  alleged  In  the  petition : 

"That  the  defendant  so  negligently  ran,  man- 
aged, and  operated  one  of  its  engines  and  cars 
over  and  upon  said  railroad,  approaching  and 
passing  said  place,  without  signal  or  warning  of 
its  approach,  and  at  an  unusui<  and  rapid  rate 
of  Bpeed,  that  the  sight  of  jiajd  train  and  the 


noises  produced  by  the  same  frightened  the  team 
drawing  the  plaintiff's  wagon,  and  caused  them 
to  become  unmanageable  and  to  run  away 
*  *  *  ;  that  said  train  was  running  west- 
ward and  at  an  unusual  time,  and  that  its  ap- 
proach was  unexpected  by  plaintlS,  and  that  the 
same  was  being  negligently  run,  and  operated 
at  a  grossly  excessive,  unusual  and  unnecessary 
rate  of  speed,  and  that  the  defendant  negligent- 
ly and  unlawfully  failed  to  give  any  warning  of 
the  approach  of  said  train  to  said  place  by  bell, 
whistle  or  otherwise;  that  defendant's  agents 
and_  servants  in  charge  of  and  operating  said 
engine  and  train  saw  and  knew  or  in  the  exer- 
cise of  ordinary  care  would  have  seen  and  Jcnown 
of  the  perilous  position  of  plaintiff  in  time  to 
have  avoided  injuring  him  or  frightening  his 
team  by  the  use  of  ordinary  care,  but  failed  to 
use  such  care  to  avoid  injuring-  plaintiff,  and 
tiiat,  as  the  direct  and  proximate  result  of  the 
said  negligence  of  said  defendant,  and  its  agents 
and  servants,  the  plaintiff  received  and  suffered 
the  injury  of  which  he  complains.  The  plaintiff 
states  that  he  did  not  see  nor  know  of  the  ap- 
proach of  said  engine  and  train,  and  in  the  ex- 
ercise of  ordinary  care  could  not  have  seen  same 
nor  known  thereof  in  time  to  have  avoided  or 
prevented  the  injury." 

The  above  allegations  were  followed  by 
others  that  the  court,  upon  appellant's  mo- 
tion, struck  from  the  petition;  the  stricken 
allegations  being  to  the  effect  that  the  Reln- 
ecke mine  was  a  place  continually  used  by 
men  and  teams  in  loading  and  hauling  coal. 
In  dose  and  dangerous  proximity  to  the  rail- 
road tracks  and  on  appellant's  right  of  way, 
and  had  been  so  used  for  more  than  15  years, 
and  by  more  than  200  employes  of  the  Reiu- 
edce  Mining  Company,  with  the  consent  and 
acquiescence  of  appellant,  by  reason  of  which 
the  latter  knew  that  the  safety  of  persons 
and  property  required  and  demanded  that  its 
servants,  In  operating  its  trains  at  and  ap- 
proaching the  Relnecke  mines,  should  keep  a 
diligent  lookout  for  persons  on  or  pear  Its 
tracks  and  give  proper  signals  and  warning 
of  the  approach  of  its  engines  and  trains. 

The  answer  of  appellant  contained  a  trav- 
erse and  plea  of  contributory  negligence,  and 
the  latter  plea  was  controverted  by  reply, 
thus  completing  the  issues. 

[1]  It  wiu  be  observed  that  It  Is  not  alleged 
that  there  was  a  crossing  at  the  Relnecke 
coal  mines,  or  that  it  is  a  regular  stopping 
place  for  appellant's  trains,  or  that  appellee's 
wagon  and  mules  were  on  appellant's  track 
or  otherwise  so  situated  as  that  they  could 
have  been  struck  by  a  passing  train.  On  the 
contrary,  while  on  the  appellant's  right  ot 
way  they  were  at  a  distance  of  six  or  eight 
feet  from  Its  track  and  separated  therefrom 
by  the  secure  railing.  In  view  of  this  sitoa-. 
tlon,  we  see  no  force  in  appellee's  contention 
that  appellant  owed  to  him  the  duty  of  giving 
signals  of  the  coming  of  its  train  or  of  slack- 
ening its  speed  in  approaching  the  place  of 
the  accident  If  the  speed  of  trains  is  to  be 
reduced  at  such  places,  to  prevent  the  fright- 
ening of  teams  that  may  be  at  aU  times  dur- 
ing the  day  expected  to  be  found  standing 
thereat  contiguous  to  the  main  track,  it  would 
seriously  interfere  with  the  needs  and  de- 
man^  <tt  the  traveling  pabU)[^And  of  dCpm- 
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nerce  as  welL  Especially  would  tbla  be  tme 
as  to  fast  through  passenger  and  mail  trains 
and  fast  through  freight  trains,  which  make 
no  stops  at  such  places,  as  such  trains  must 
be  operated  at  high  speed  In  order  to  main- 
tain their  schedules  and  make  connection  at 
their  terminals. 

We  have  repeatedly  held  that  the  failure 
of  those  in  charge  of  a  train  to  moderate  its 
speed  under  the  circumstances  appearing  in 
this  case  is  not  negligence  as  to  one  situated 
as  was  appellee.  L.  &  N.  R.  Ca  t.  Bedmon's 
Adm'x,  122  Ky.  385,  91  S.  W.  722,  28  Ky.  Law 
R^  1293;  I*  &  N.  R.  Co.  V.  Dalton,  102  Ky. 
290,  43  S.  W.  431,  19  Ky.  Law  R^.  1318; 
Dolflnger  ▼.  Pishback,  12  Bush,  474.  Nor  did 
appellant  owe  to  teams  and  the  owners  there- 
of situated  as  was  appellee  the  duty  of  giving 
signals  of  the  approach  of  the  train.  It  was 
not  alleged  in  the  petition  that  Reinecke  was 
a  place  at  which  appellant  was  required,  ei- 
ther by  statute  or  its  rules,  to  give  signals  of 
the  approach  of  its  trains.  As  previously  re- 
marked, there  was  no  crossing  at  or  near  the 
place  of  the  accident  Appellee  was  not  ap- 
proaching a  crossing,  nor  was  his  team  near 
enough  to  appellant's  trade  to  be  in  any  dan- 
ger of  injury  by  contact  with  the  train.  If, 
under  such  cdrcnmstances  as  are  here  pre- 
sented, appellee  was  entitled  to  signals  and 
to  a  slackening  of  the  speed  of  the  train,  they 
should  be  given  for  the  benefit  of  every  plow- 
man in  the  fields  alongside  the  railroad  and 
every  person  driving  a  team  along  roads  par- 
alleled by  a  railroad,  although  not  at  or  near 
a  public  crossing. 

In  I*  &  N.  R.  Co.  V.  Redmoo's  Adm'x,  su- 
pra, we  said,  quoting  with  approval  from 
Shackleford's  Adm'r  v.  U  &  N.  R.  Ca,  84 
Ky.  43: 

"'Railroad  trains  must  give  the  costomary 
signals  at  public  places  or  public  crossings.  The 
failure  to  do  so  is  negligence,  bat  this  is  requir- 
ed for  the  safety  of  passengers,  trainmen,  and 
the  public  using,  and  who  have  the  right  to  use, 
the  track  at  such  public  ways,  and  not  for  the 
.  purpose  of  protecting  those  who,  as  trespass- 
ers, may  be  crossing  or  using  the  tracks  else- 
where. The  initances  are  numberless  upon  ev- 
ery railroad  of  persons  living  along  it,  and  hav- 
ing to  and  being  in  the  habit  of  crossing  the 
track  to  pass  from  fiie  dwelling  to  the  outbnUd- 
inga,  or  vice  versa;  and  to  require  the  compa- 
nies in  all  such  cases  to  signal  the  approach  of 
their  trains  and  to  presume  and  guard  against 
the  presence  of  persons  upon  the  track  woald 
not  only  be  nnreasonable,  but  detrimental  to 
public  travel.'  In  Davis'  Adm'r  v.  C.  &  O.  By. 
Co.,  116  Ky.  144  [75  S.  W.  275,  25  Ky.  Law 
Rep.  342],  still  another  case  very  much  like  the 
■  one  at  bar,  the  petition  alleged  that  plaintiff's 
intestate  was  killed  'at  or  near  the  pnblic  cross- 
ing.' In  the  opinion  we  find  the  following 
statement  of  the  law:  'From  the  averments  the 
court  concludes  that  the  intestate  had  the  right 
to  nse  the  private  crossing,  but  under  the  rule 
that  a  pleading  must  be  construed  most  strong- 
ly against  the  pleader  the  averment  that  she 
was  killed  "at  or  near  the  crossing"  is  equiva- 
lent to  the  averment  that  she  was  not  killed  on 
it,  but  near  the  crossing;  hence  she  Was  a 
trespasser.  This  being  true,  under  the  well-set- 
tled rule  of  this  court,  those  In  charge  of  the 
train  owed  her  no  duty  except  to  use  reason- 
able care  to  save  her  after  discovering  Jier  per- 


il. As  she  was  not  on  a  crocslng  when  killed. 
it  cannot  be  claimed  that,  as  to  the  intestate,  it 
was  nefjigence  to  fail  to  give  signals  on  the  ap- 
proach to  eUber  the  private  or  poblie  eroesinc.' 
L  &  N.  R.  R.  Co.  V.  Vittitoe's  Adm'r  [41  S.  W. 
269]  19  Ky.  Law  Rep.  612.  We  do  not  think 
it  was  made  to  appear  in  this  case  that  appel- 
lant's  trainmen  failed  to  give  the  customary  sig- 
nals in  anproaching  the  streets  and  public  eross- 
ings  in  New  Haven;  but,  if  they  had  not  done 
so,  it  was  not  negligence  as  to  the  deceased,  who, 
as  repeatedly  stated,  was  not  at  the  time  of 
the  accident  on  a  street  or  the  pnblic  crossing  of 
the  town,  bat  a  trespasser  on  appellant's  right 
of  way  and  within  its  indosare." 

In  L.  &  N.  B.  R.  Ga  T.  Vlttttoe's  Adm'r,  su- 
pra, it  is  said: 

"The  evidence  for  the  plaintiff  in  this  case 
does  not  show  whether  or  not  any  bell  was  rung 
at  the  road  crossing  mentioned,  and  some  of  the 
witnesses  who  were  in  the  field  some  distance 
from  that  point  say  they  did  not  hear  the  whis- 
tle sounded.  The  law  imposes  a  duty  to  blow 
the  whistle  or  ring  the  bell  on  approaching  a 
creasing,  not  to  give  trespassers  notice,  bnt  to 
give  notice  to  the  public,  who  have  a  right  to 
enjoy  the  nse  of  the  crossing.  If  the  boy  was 
not  on  the  crossing,  the  faHare  of  the  company 
to  blow  the  whistle  or  ring  the  bell  would  not 


make  them  guilty  of  negligence  as  to  the  boy." 
C,  N.  O.  &  T.  P.  Ry,  Co.  v.  Harrod's  Adm'r, 
132  Ky.  445,  115  S.  W.  699;  L.  &  N.  R.  Co.  v. 


Cummins'  Adm'r,  111  Ky.  hs,  63  S.  W.  594, 
23  Ky.  Law  Bep.  681;  Parkerson's  Adm'r 
V.  L.  &  N.  R.  Co..  80  8.  W.  468,  25  Ky.  Law 
Rep.  2260;  L.  &  N.  R.  Co.  v.  MoUoy's  Adm'x, 
m  Ky.  219,  91  S.  W.  685,  28  Ky.  Law  Rep. 
1113;  Newport  News,  etc..  Co.  v.  Denser,  97 
Ky.  92,  29  S.  W.  973.  17  Ky.  Law  Rep.  113. 

If  the  failure  of  those  in  diarge  of  a  train 
to  give  the  signals  requited  of  it  by  law  In 
approaching  a  crossing  or  public  place  la  not 
negligence  as  to  one  occupying  the  track 
wh^e  he  has  no  right  to  be,  how  can  it  be 
said  with  any  show  of  reason  that  such  fail" 
are  is  negligence  as  to  one  who  Is  not,  or 
whose  team  is  not,  on  the  track  or  near 
enough  thereto  to  come  In  contact  with  the 
train?  All  that  has  been  said  with  refer- 
ence to  the  fallnra  ot  appellant  to  give  sig- 
nals of  the  approach  of  Its  train  to  Reinecke, 
if  there  was  such  failure,  api>llee  with  equal 
force  to  its  failure  to  slacken  the  speed  of 
its  train  in  approaching  and  passing  that 
place.  It  Is  tme  that  much  of  appellee's  evi- 
dence tended  to  show  that  the  speed  of  the 
train  was  30  or  40  miles  an  hour,  bnt  appel- 
lant's servants  In  charge  of  the  train  testi- 
fied that  it  did  not  exceed  12  w  15  miles 
an  hoar.  Appellee  and  several  of  his  wit- 
nesses also  testified  that,  if  the  train  sound- 
ed its  whistle  or  rang  its  b^  In  approaching 
and  passing  Reinecke,  such  signals  were  not 
heard  by  them.  Upon  the  other  hand,  those 
in  charge  of  the  train  testified  that  the  whis- 
tle was  sounded  at  the  crossing  half  a  mile 
east  of  Reinecke,  and  again  at  the  private 
crossing  200  yards  east  thereof.  The  engi- 
neer and  fireman  testified  that  the  engine 
bell  was  ringing  in  approadilng  and  passing 
Reinecke,  end  two  employ^  of  the  Reinecke 
Coal  Mining  Company  corroborated  their 
statements  as  to  the  blowing  of  the  whistle. 
In  view,  however,  of  the  proof  as  to  the 
noise  made  by  the  eoal  ttpple  when  the  train 
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passed,  It  la  not  surprising  that  ai^llee  and 
his  witnesses  failed  to  bear  twth  the  whistle 
and  belL 

Tested  by  the  authorltleB,  snpra,  the  aver- 
ments of  the  petition  as  to  the  onnsnal  speed 
of  the  train  and  Its  failure  to  give  the  sig- 
nals did  not  state. a  cause  of  action;  there- 
fore the  trial  court  erred  In  OTemiling  ap- 
pellant's motion  to  strike  them  out 

[2]  It  is,  however,  insisted  for  appellee 
that  the  averments  of  the  petition  and 
amendment  as  to  the  mules  being  frightened 
by  the  sight  and  noise  of  the  train,  and  that 
their  fright  and  his  consequent  peril  was 
seen  by  appellant's  servants  in  char|;e  of 
the  train,  or  could,  by  the  use  of  ordlnai7 
care,  have  been  discovered  by  them  In  time 
to  have  prevented  his  Injuries,  did  state  a 
cause  of  action,  which  received  support  from 
some  of  the  evidence  introduced  in  his  be- 
half, conducing  to  prove  that  the  noise  of 
steam  which  appellant's  servants  in  charge 
of  the  engine  permitted  to  escape  therefrom 
as  it  passed  the  mules  was  the  main  cause 
of  their  becoming  frightened;  but  this  evi- 
dence stops  short  of  showing  that  the  escape 
of  the  steam  was  unnecessary,  or  that  the 
noise  made  by  it  was  unusual;  that  is,  great- 
er than  is  ordinarily  made  by  the  escape  pf 
Bteam  from  passing  trains.  The  allegation  of 
the  petition  that  the  fright  of  the  mules  was 
caused  by  the  sight  and  noise  of  the  train 
is  not  SDffldent  in  the  absence  of  the  ad- 
ditional allegation  that  such  noise  was  un- 
usual and  unnecessary;  and  the  petition 
wholly  falls  to  allege  the  escape  of  the  steam 
or  that  the  escape  thereof  was  unnecessary 
or  the  noise  unusual,  both  of  which  allega- 
tions were  necessary  to  make  good  the  cause 
of  action  attempted  to  be  stated.  We  have 
more  than  once  held  that  a  railroad  company 
is  liable  for  injuries  to  a  traveler  on  the 
highway  whose  horse  or  horses  are  frighten- 
ed by  a  train  if,  after  discovering  the  fright 
and  danger,  the  railroad  company's  serv- 
ants do  not  use  ordinary  care-  for  his  safety. 
U  &  N.  R.  Co.  V.  Harrod's  Adm'r,  155  Ky.  155, 
168  S.  W.  685»  47  li.  B.  A.  (N.  S.)  918;  h.  & 
K.  B.  Co.  V.  AUen,  153  Ky:  262,  151  S.  W. 
1095;  L.  &  K.  R.  Co.  v.  McCandless.  123 
Ky.  121,  93  S.  W.  1041,  29  Ky.  Law  Rep.  563; 
Ia.  &  N.  R.  Oo.  V.  Street's  Adm'x,  139  Ky. 
186,  129  S.  W.  570,  139  Am.  St  Rep.  47L  It 
was,  however,  also  distinctly  held  In  L.  &  N. 
R.  Co.  V.  Harrod's  Adm'r,  supra,  that  those 
In  charge  of  a  train  are  not  required  to  keep 
■  lookout  for  teams  on  adjacent  highways. 

In  L.  &  N.  R.  Co.  V.  Smith,  107  Ky.  178, 
53  S.  W.  269,  21  Ky.  -liaw  Rep.  857,  we  also 
held  that  a  railroad  company  does  not  owe 
to  travelers  upon  an  adjacent  parallel  high.-, 
way  the  duty  of  discovering  that  they  have 
become  Imperiled  by  having  their  horses 
frightened  by  the  Bounding  of  the  whistle 
and  ringing  of  the  bell,  but  only  reasonable 
diligence  to  prevent  Ihjury  after  discovering 
such  peril.    In  the  opinion  it  la  in  part  said: 


«  •  •  •  But  there  is  no  mle  of  law  that 
would  require  employes  in  charge  of  an  engine  to 
discover  the  condition  of  a  team  or  persons  on 
a  highway  rnnnlng  parallel  with  the  railroad. 
Lamb  v.  Old  Colony  RaUroad  Co.,  140  Mass. 
79.  2  N.  R  932,  64  Am.  Rep.  449.  WhUe  it  is 
not  their  duty  to  discover  such  things,  ^et,  if 
the  employes  do  see  the  apparent  danger,  it  then 
becomes  the  duty  of  such  employes  to  use  (ordi- 
nary) care  to  avert  the  injury.  As  to  persons 
not  on  the  railroad  the  obligati(»  to  observe  care 
begins  when  the  danger  is  discovered." 

[S,  4]  The  evidence  of  appellee  falls  to 
show  that  appellant's  servants  in  charge  of 
the  train  discovered  the  fright  of  appellee's 
mules  or  his  peril  in  time  to  have  prevented 
his  Injuries.  They  were  not  charged  with 
any  duty  to  maintain  a  lookout  for  the  pres- 
ence of  the  mules  near  the  track,  or  to  use 
ordinary  care  to  discover  their  presence  or 
appellee's  peril;  therefore  the  recovery 
was  unauthorized  in  the  abs^ice  of  any  evi- 
dence whatever  tending  to  show  that  after 
the  discovery  of  the  fright  of  the  mules  and 
appellee's  peril  they  could  have  done  any- 
thing to  prevent  the  injuries  sustained  by 
the  latter.  According  to  the  uncontradicted 
testimony  of  the  engineer  and  fireman,  the 
mules  did  not  become  frightened  until  the  en- 
gine had  reached  them  and  the  train  was  in 
the  act  of  passing  them;  and,  If  this  was 
true,  neither  the  fright  of  the  mules  nor  the 
peril  of  appellee  arose  or  existed  untU 
It  was  too  late  for  anything  to  be  done  by 
the  trainmen  to  prevent  the  injuries  he  sus- 
tained. Moreover,  if,  as  some  of  the  witness- 
es of  apipellee  testified,  the  fright  of  the 
mules  was  caused  by  the  escape  of  steam 
as  the  engine  reached  or  passed  them,  no 
precaution  that  might  have  been  taken  by 
the  trainmen  could  have  prevented  what  fol- 
lowed. Cven  if  appellee  had  alleged  that 
the  fright  of  the  mules  was  caused  by  the 
escape  of  steam  from  the  engine,  as  he  and 
some  of  his  witnesses  testified,  there  being 
no  evidence  that  its  escape  was  otherwise 
than  necessary  or  cust(Hnary  In  the  opera- 
tion of  the  engine,  or  that  the  noise  thereof 
was  unnecessary  and  unusual,  no  negli- 
gence in  this  particular  can  be  said  to  have 
been   shown. 

[t]  Appellee's  case  la  not  strengthened  by 
the  fact  that  the  train  which  frightened  his 
mules  was  an  extra  train;  that  is,  a  train 
not  running  on  regular  schedule.  In  Blank- 
enshlp's  Adm'r  v.  N.  &  W.  By.  Co.,  147  Ky. 
260,  143  S.  W.  995,  we  held  that  the  railroad 
company  did  not  even  owe  to  its  own  em- 
ploy^ a  trackwalker,  who  was  run  over  and 
killed  by  an  extra  train,  of  the  approach  of 
which  he  was  unadvised,  the  duty  of  notify- 
ing him  through  the  section  foreman  or  oth- 
erwise of  the  coming  of  such  extra  train; 
and,  If  a  railroad  company  does  not  owe  to 
one  of  its  employes  whose  work  requires 
him  to  be  on  the  track  the  duty  of  Informing 
him  of  the  time  of  the  comli^  of  an  extra 
train,  by  what  process  of  reasoning  can  it  be 
said  to  owe  such  duty  to  a  person  whose 
team  is  not  oa  the  track,  though  doee  enough 
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thereto  to  be  snbjected  to  possible  frigbt  by 
the  passing  train? 

The  case  of  C,  N.  O.  &  T.  P.  Ry.  Co.,  etc., 
V.  Winnlngham's  Adm'r,  156  Ky.  434,  161 
S.  W.  606,  relied  on  by  counsel  for  appellee. 
Is  not  authority  In  point.  In  that  case  It 
was  held  that,  where  a  coal  company,  by 
authority  of  the  railroad  company,  was  en- 
gaged In  constructing,  according  to  specifi- 
cations furnished  by  the  latter,  a  tipple 
across  its  track  at  an  elevation  of  30  feet 
above  same,  and  the  duties  'of  the  coal  com- 
pany's employes,  in  doing  the  worls  of  con- 
struction, required  them  to  remain  In  close 
proximity  to  the  railroad  trad^  and  much 
of  the  time  to  cross  It  and  be  upon  it,  and 
such  worlc  had  continued  for  ten  days.  In 
such  state  of  case  the  railroad  company  was 
charged  with  notice  of  the  presence  of  the 
coal  company's  workmen  at  that  point  and 
of  their  use  of  Its  track,  and  hence  owed 
them  the  duty  of  giving  warning  of  the  ap- 
proach of  trains,  and  was  liable  In  damages 
for  the  death  of  one  of  the  employ^  at  the 
tipple  caused  by  Its  failure  to  give  such 
warning. 

It  will  readily  be  seen  that  the  facts  ap- 
pearing in  the  case  supra  are  wholly  unlike 
those  of  the  Instant  case.  In  that  case  the 
railroad  company,  by  authorizing  the  coal 
company  to  construct  the  tipple  across  and 
over  Its  track,  and  because  of  Its  Imowledge 
that  the  work  of  construction  would  neces- 
sarily compel  the  employSs  of  the  former 
to  frequently  cross  and  be  upon  tbe  track 
and  thereby  expose  themselves  to  the  dan- 
ger of  being  run  over  by  passing  trains, 
voluntarily  assumed  and  Imposed  upon  itself 
the  duty  to  take  such  reasonable  and  custom- 
ary precautions  in  running  its  trains  by  the 
tipple  as  would  protect  the  workmen  thereat 
from  being  run  over  by  them ;  that  is,  that 
in  running  its  trains  by  the  tipple  It  would 
use  ordinary  care  to  give  the  usual  signals 
of  their  approach,  the  failure  to  do  which 
caused  the  death  of  Winnlngham.  In  the 
instant  case,  however,  no  such  duty  was 
imi)osed  by  law  or  assumed  by  tbe  appel- 
lant The  coal  company  had  no  such  connec- 
tion with  It  as  could  have  created  such  a 
duty  upon  appellant's  part.  Relnecke  was 
not  a  place  at  which  appellant's  trains  were 
accustomed  to  stop.  The  coal  company's 
tipple  was  not  across  or  above  Its  track,  and 
there  was  nothing  In  the  relations  between 
it  and  the  coal  company  that  required  the 
use  of  its  track  by  the  employ^  of  the  latter. 
Its  customers,  or  others.  CDie  only  duty  It 
owed  to  the  appellee  was  to  exercise  ordi- 
nary care  to  prevent  Ills  injuries  after  dis- 
covering his  peril,  and  there  was  no  evidence 
tending  to  show  that  It  discovered  the  fright 
of  the  mules  or  api>eUee's  peril  In  time  to 
do  anything  to  prevent  his  injuries.  This 
being  the  only  one  of  the  several  grounds 
attempted  to  be  alleged  in  the  petition,  as 
amended,  that  can  be  said  to  even  inferen- 
tially  state  a  cause  of  aetioBi  and  there  be- 


ing no  evidence  to  support  It,  the  trial  court 
should  have  granted  the  peremptory  Instruc- 
tion directing  a  verdict  for  appellant,  as. 
requested  by  It  after  the  Introduction  of  ap- 
pellee's evidence  and  again  at  the  conclusion 
of  all  the  evidence. 

[6]  We  are  further  of  opinion  that  appel- 
lee's contributory  negligence  furnished  an- 
other equally  potent  reason  for  tbe  grant- 
ing of  the  peremptory  Instruction.  Accord- 
ing to  his  own  testimony,  after  be  drove  and 
placed  his  team  in  line  behind  four  or  five 
other  wagons  that  by  reason  of  their  earlier 
arrival  at  the  tipple  took  precedence  of  his 
In  being  loaded  with  coal,  he  left  his  mules 
attached  to  the  wagon,  unhitched  and  un- 
attended, and  walked  away  from  them  a  dis- 
tance the  length  of  three  wagons,  or  alwut 
50  feet,  to  where  some  men  were  standing 
near  the  tipple,  which  was  then  in  operation 
and  making  a  great  noise.  He  Immediately 
entered  into  a  conversation  with  these  men, 
which  was  continued  until  sonie  one  announc- 
ed that  the  train  was  coming.  What  follow- 
ed can  best  be  told  In  appellee's  own  words, 
appearing  in  the  bill  of  evidence: 

"A.  •  •  •  When  somebody  said,  'Yonder 
comes  the  train,'  and  I  started  to  run  for  tlie 
team,  and  by  the  time  I  got  hold  of  tfaem  the 
train  was  there.  Q.  Why  did  you  run  to  your 
team?  A.  I  run  to  them  to  take  care  of  them. 
Q.  What  was  the  first  knowledge  you  bad  of  the 
approach  of  tbe  train?  A.  Some  one  said, 
'Yonder  is  the  train.'  *  *  •  Q.  When  yon 
got  hold  of  your  team,  tell  the  jury  what  hap- 
pened to  3'ou.  A.  I  got  hold  of  the  team,  and 
the  train  split  by.  Some  way  or  other  the  lead 
mule  got  her  harness  in  here  and  put  me  across 
that  railing  right  across  my  spine  here,  and  that 
i;  all  I  know  about  it.  Q.  The  mule  got  you  be- 
tween the  railing  something  like  that  (indicat- 
ing) ?  A.  Yes.  sir ;  a  four  or  two  by  six.  Q. 
Was  your  back  against  that  railing?  A.  Kind 
of  my  side.  •  •  •  Q.  What  effect  did  the 
surging  of  the  mule  have  upon  you  when  you 
were  in  that  position?  A.  As  soon  as  the  team 
turned  me  loose  I  walked  about,  ten  steps  and 
sank  down.  Q.  How  long  were  you  in  tbe  posi- 
tion between  U>e  mule  and  the  rail?  A.  Two  or 
three  minutes ;  the  mule  ran  against  mc.  Q. 
What  caused  the  mule  to  turn  away  from  that 
position?    A.  It  was  the  steam  I  suppose." 

It  does  not  appear  from  the  evidence  that 
the  fright  thus  given  the  mules  resulted  In 
any  Injury  to  them  or  the  wagon,  and  we 
think  it  patent  from  appellee's  own  testi- 
mony that,  if  he  had  l)een'at  the  heads  of 
the  mules  when  the  train  passed  they  would 
not  have  been  seriously  frightened ;  nor  Is  it 
probable  that  the  injuries  sustained  by  him 
wonid  have  been  received.  Moreover,  It  Is 
alleged  in  the  amended  petition: 

"That  said  team  was  composed  of  ordinarily 
gentle  and  well-disposed  animals,  and,  if  hitched 
at  tbe  place  of  the  accident  or  properly  secured, 
or  removed  to  a  greater  distance  from  the  rail- 
road track,  said  team  would  not  have  been 
frightened,  and  would  not  and  could  not  have 
caused  any  injury  to  the  plaintiif." 

It  is  true  this  allegation  was  preceded  by 
another,  argumentative  in  character,  to  the 
effect  tStat.  if  the  train  had  been  run  at  a 
more  moderate  speed  and  had  given  the 
usual  61gaal8  of  its  aiqproaeh,  appellee  might 

Digitized  by  VjOOQ IC 


KyJ 


INDIAN  CREEK  OOAL  CO.  v.  WALCOTT 


631 


or  could  bave  known  of  Its  coming  in  time 
to  have  removed  hla  team  to  sucb  a  distance 
as  would  have  prevented  them  from  becom- 
ing frightened.  But  this  could  not  have  been 
true;  for,  U  the  train  was  running  at  the 
high  rate  of  speed  claimed  by  appellee,  and 
It  bad  sounded  Its  whistle  at  the  private 
crossing  200  yards  east  of  Relnecke,  as  he 
farther  claimed  It  should  have  done,  It 
would  have  been  physically  Impossible  for 
htm,  after  hearing  the  whistle,  to  have  got- 
ten his  team  any  considerable  distance  from 
where  he  left  It  before  the  arrival  of  the 
train  at  Relnecke.  The  argument  contained 
In  the  allegation  In  question  Is  therefore 
Illogical,  and  Its  only  eftect  1b  to  give  em- 
phasis to  the  admission  In  the  succeeding  al- 
legation that: 

"If  hitched  at  the  place  of  the  accident  or 
properly  secured  or  removed  to  a  greater  dis- 
tance from  the  railroad  track,  said  team  would 
not  have  been  friglitened,  and  would  not  and 
could  not  have  caused  any  injury  to  the  plain- 
tiff." 

This  admission  necessarily  suggests  the  In- 
qnlry :  If  hitching  the  team  at  tbe  place  of 
the  accident  or  its  removal  to  a  greater  dis- 
tance from  the  railroad  track  would  have 
prevented  It  from  becoming  frightened  and 
aiftellee  from  being  Injured,  why  did  he  not, 
before  leaving  the  team,  in  anticipation  of 
the  probable  coming  of  a  train,  hitch  It  at 
tbe  place  of  the  accident  or  remove  It  to  a 
greater  distance  from  the  railroad  track? 
As  he  did  not  take  these  precautions,  which. 
If  taken,  admittedly  would  have  prevented 
bis  injuries,  the  conclusltm  Is  Inevitable  that 
his  failure  to  do  so  must  be  regarded  as 
culpable  negligence,  sufficient  of  Itself  to  bar 
the  recovery  of  damages  sought  by  him.  The 
evidence  shows  no  negligence  whatever  on 
the  part  of  appellant  U  &  N.  B.  C!o.  et  al. 
V.  Benke's  Adm'x,  164  Ky.  798,  176  S.  W. 
212;  Hummer's  Ex'r  v.  L.  &  N.  R.  Co.,  128 
Ky.  488,  108  S.  W.  885,  32  Ky.  Law  Rep. 
1315;  L.  &  N.  R.  Co.  r.  Franklin's  Adm'r. 
166  Ky.  596,  177  S.  W.  457. 

[I]  Tbe  negligence  of  appellee  cannot  be 
excused  upon  the  ground  that  his  injuries 
were  received  In  attempting  to  save  his  mules 
and  wagon  from  injury.  Without  consider- 
ing whether  there  was  any  negligence  In  tbe 
uietbod  adopted  by  him  of  preventing  injury 
CO  his  property.  It  is  sufficient  to  say  that 
^e  danger  which  menaced  the  property  was 
not  caused  by  any  negligence  of  tbe  appel- 
lant's servants  in  charge  of  the  train,  but  by 
Us  own  negligence  In  leaving  tbe  mules  un- 
attended and  unhitched  where  they  would  be 
subjected  to  fright  from  a  passing  train,  or 
in  failing  to  remove  them  to  a  place  where 
the  coming  of  a  train  would  not  reasonably 
have  been  expected  to  frighten  them.  As 
said  In  Taylor  Coal  Co.  v.  Porter's  Adm'r, 
164  Ky.  523,  175  S.  W.  1014: 

"It  is  well  settled  that  a  person  who  attempts 
to  rescue  one  who  has  been  put  In  peril  by  tbe 
negligence  of  another  may  maintain  a  canse  of 


action  for  injuries  sustained  in  attempting  his 
rescue.  But  tbis  right  of  action  rests  entirely 
upon  the  ground  that  the  peril  to  which  the 
person  was  exposed  was  caused  by  the  negli- 
gence of  the  person  sought  to  be  made  liable. 
Shearman  &  Redfield  on  Negligence,  vol.  1,  { 
85 ;  Lemay  v.  Springfield  St.  Ry.  Co..  210  Mass. 
63  [96  N.  B.  TO]  87  L.  R.  A.  (N.  S.)  43,  and 
cases  cited  in  note;  Norris  v.  Atlantic  Coast 
Line  By.  Oo^  152  N.  0.  505  [67  S.  B.  1017]  27 
L.  R.  A.  (N.  S.)  1069." 

Such  being  the  rule  applicable  where  hu- 
man life  is  Involved,  a  fortiorarl  must  it  be 
applicable  where  only  pr(H>erty  Is  involved. 
From  whatever  vlewiwlnt  considered,  the  ev- 
idence was  Insufficient  to  authorize  the  sub- 
mission of  tbe  case  to  the  Jury;  hence  tbe 
trial  court  should  have  peremptorily  direct- 
ed a  verdict  for  the  appellant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  tbe  opinion. 


INDIAN  CREEK  COAL  CO.  v.  WALCOTT. 
(Court  of  Appeals  of  Kectudcy.    Veb.  17, 1916.) 

1.  Mastee  ano  Sebvant  «»281--In jubiks  to 
Sebvanp— Actions— EviDBHCE. 

In  a  servant's  personal  injury  action,  evi- 
dence held  to  show  that  he  was  the  foreman 
in  charge  of  the  gang  of  men  who  fired  tbe  shot 
of  dynamite  which  resulted  in  tbe  injury  rdiev- 
ing  the  master  from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  987-996;  Dec.  Dig.  «=» 
281.J 

2.  Daicaoes  9=»130  —  Pebsonal  Injuboes— 
Measure. 

An  award  of  $10,000  damages  for  fractures 
to  one  arm  is  so  flagrantly  excessive  as  to  fur- 
nish ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  857-367,  370;  Dec  Dig.  «=.130.] 

3.  Evidence  «=>380  —  Dexonbtbative  Evi- 
dence. 

In  a  personal  Injury  action  X^ray  photo- 
graphs not  properly  accrraited  should  not  oe  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  i  1657;  Dec.  Dig.  «=>380.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  Freedman  J.  Walcott  against  the 
Indian  Creek  Coal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Xye-Sller  &  Oatllff,  of  Williamsburg,  and 
O'Rear  &  Williams,  of  Frankfort,  for  appel- 
lant Robert  Harding  and  John  W.  Rawllngs, 
both  of  Danville,  and  John  M.  Terklns,  of 
Whitley  CUy.  for  appeUee. 

CLARKE,  J.  On  August  26,  1912,  appel- 
lee, while  working  for  appellant  in  its  coal 
mine,  was  injured  by  a  shot  of  dynamite  or 
powder  fired  for  the  purpose  of  loosening  the 
coaL  His  arm  was  broken  In  four  places, 
and  upon  the  trial  of  the  suit  filed  to  recover 
for  these  injuries  he  recovered  a  verdict  and 
Judgment  for  $10,000. 

Appellant  is  seeking  a  reversal  of  that 
Judgment  for  the  following  reasons:   (1)  The 
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court  erred  In  refastng  It  a  peremptory  In- 
struction. (2)  The  damages  are  grossly  ex- 
cessive. (8)  Admission  of  Incompetent  evi- 
dence for  appellee. 

[1]  Appellant  contends  tbat  appellee  at  the 
time  of  the  accident  was  foreman  of  the 
gang  of  men  that  fired  the  shot  from  which 
the  accident  resulted,  and  that  these  men  in 
that  work  and  at  the  time  were  nnder  the 
immediate  direction  and  supervision  of  ap- 
pellee, and  that  appellant  is  therefore  not 
liable  to  appellee  for  the  injuries  so  received. 

It  is  appellee's  contention  that  at  the  time 
of  the  accident  these  men  were  not  working 
nnder  him,  but  were  under  the  direction  and 
supervision  of  the  bank  boss,  Ramsey,  and 
that  the  company  is  liable  to  htm  for  his 
injuries. 

The  men  who  fired  this  shot  were  engaged 
at  the  time  in  driving  a  new  entry  from  th6 
outside  into  the  mine,  and  there  were  four 
men  engaged  In  this  work,  Columbus  King, 
Louis  Strunk,  Floyd  Strunk,  and  Him  Dletz. 

Appellee  was  electrical  engineer  for  the 
mine,  and.  In  addition,  for  some  time  be- 
fore this  accident,  at  times  had  been  acting 
as  civil  engineer  for  the  mine  as  welL  A 
short  time  before  this  accident,  and  while 
acting  as  dvU  engineer,  he  had  made  a  sur- 
vey of  the  old  entry  in  the  mine,  and  from 
that  survey  had  located  for  the  comi>any 
under  the  direction  of  the  general  manager, 
J.  C.  Walker,  this  new  entry  which  was  be- 
ing driven  Into  the  mine,  and  he  had  set 
the  stakes  showing  where  and  in  what  direc- 
tion this  entry  was  to  be  made.  The  entry 
had  been  nearly  completed,  and  a  day  or 
two  before  the  accident,  Mr.  Walker,  superin- 
tendent of  the  mine,  told  appellee  that  It  had 
been  reported  to  him  by  the  bank  boss  that 
this  new  entry  was  not  going  to  strike  tbe 
place  in  the  mine  desired,  and  that  he  bad 
better  check  up  his  work  to  see  if  he  had 
not  made  a  mistake.  At  tbe  time  of  the 
accident  appellee  was  engaged  in  Checking  up 
his  survey  for  this  entry,  and  was  measuring 
the  stakes  he  had  set  in  the  old  entry.  He  ad- 
mits that  until  a  few  days  before  the  acci- 
d«it  he  was  the  superior  and  in  charge  of 
the  two  Strunk  boys  and  Dletz,  and  was  in 
charge  of  them  in  driving  this  new  entry  nn- 
til  the  vein  of  coal  was  struck ;  but  it  is  his 
contention  that  when  the  coal  was  stmck 
these  men  automatically  passed  from  his 
control  to  the  control  of  the  bank  boss,  Ram- 
sey. He  admits  that  as  civil  engineer  be  had 
surveyed,  mapped,  and  staked  this  new  entry, 
and  started  the  men  In  the  work  of  excavating 
the  dirt  and  driving  the  entry,  and  erecting 
the  necessary  timbers  to  protect  the  opening. 
He  does  not  even  himself  state  tbat  he  had 
ever  transferred  or  turned  over  this  gang 
of  men,  or  the  work  that  they  were  doing, 
to  the  bank  boss,  Ramsey.  He  only  states 
that  so  long  as  the  work  was  outside  work, 
he  was  In  control  of  it;  but  when  it  be- 
came inside  work  It  was  under  the  control 


of  Ramsey,  and  he  contends  that  because  In 
driving  the  new  entry  the  vein  of  coal  had 
been  reached  and  the  coal  waa  being  saved 
for  the  company  by  the  men  doing  the  work ; 
that  that  fact  changed  their  work,  from  out- 
side work  to  Inside  work  or  tnining,  and 
tbat  they  thereby  passed  from  his  control 
to  tbat  of  Ramsey.  In  this  theory  of  his, 
he  is  not  supported  by  any  evidence  what- 
ever. WhUe  these  men  were  saving  tbe  coal 
encountered  in  making  this  new  entry,  that 
clearly  was  merely  incidental  to  the  work 
they  were  engaged  in,  which  was  not  mining, 
but  was  that  of  constmcting  a  new  entrance 
into  the  mine. 

Appellee  introduced  tbe  Strunk  boys  as  wit- 
nesses for  him,  and  they  both  testified  that 
appellee  employed  them,  directed  them  what 
to  do,  kept  the  time  of  this  force  of  men,  was 
there  two  or  three  times  a  day  directing 
them  in  tbelr  work,  and  that  at  the  time  of 
the  accident  they  were  working  under  the 
immediate  direction  and  supervision  of  ap- 
pellee. Appellee  admits  that  he  employed 
these  men,  except  King,  and  tbat  he  did  keep 
their  time  and  that  he  was  In  control  of 
them  in  making  this  entry  until  they  stmck 
the  coal  vein,  and  he  admits  that  at  tbe  time 
of  tbe  accident  be  was  oigaged  in  checking 
up  his  survey  for  this  entry.  Every  bit  of 
evidence  Introduced  by  appellee  shows  tbat 
these  men  who  fired  the  shot  were  at  tbe 
time  engaged  in  driving  the  new  entry ;  that 
he  was  in  charge  of  tbe  work  of  making 
this  new  entry ;  that  these  men  were  working 
by  stakes  set  by  him ;  that  be  kept  the  time 
and  directed  the  work  of  these  men.  Hie 
only  thing  presented  as  indicating  in  any 
way  that  these  men  were  not  under  bis  su- 
pervision at  the  time  of  the  accident,  is  not 
evidence  at  all,  but  is  simply  bis  theory  that 
because  these  men  In  driving  tbe  entry  were 
saving  the  coal  encountered,  that  they  there- 
by passed  from  nnder  his  control  to  that  at 
the  bank  boss. 

In  our  Judgment  appellee's  evidence  not 
only  did  not  show  that  these  men  were  not  un- 
der his  control  at  the  time  of  the  accident,  but 
as  a  matter  of  fact  shows  conclusively  that 
be  was  their  superior,  and  In  charge  of  them 
at  the  time  of  the  accident. 

It  results,  therefore,  that  the  court  erred 
in  overruling  appellant's  motion  for  a  direct- 
ed verdict  in  its  favor,  and,  having  reached 
this  conclusion,  it  is  unnecessary  to  discuss 
at  length  tbe  other  errors  assigned;  but  in 
view  ai  the  fact  that  another  trial  may  be 
bad,  we  deem  it  necessary  to  state  our  con- 
clusions without  setting  up  the  reasons  there- 
for upon  these  other  matters. 

[2,  3]  In  our  Judgment  the  verdict  in  this 
case  of  $10,000  damages  for  fractures  to  one 
arm  was  so  flagrantly  excessive  as  to  famish 
a  ground  for  reversal ;'  and  the  X-ray  photo- 
graphs not  having  been  properly  accredited, 
it  was  error  to  admit  them  as  evidence  (Ug- 
on  v.  Allen,  157  Ky.  101,  102  S,  W.  636.  fil 
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li.  B.  A.  [N.  S.I  1213),  and  such  an  error  aa 
wonld  necessitate  a  reversal  if  the  verdict 
was  not  In  accord  with  the  weight  of  the 
evidence. 

For  the  reasons  indicated  the  Judgment  la 
reversed,  and  the  case  remanded  for  a  new 
trial  consistent  herewith. 


BOWMAN  T.  FAYETTE  COUNTY  et  al 
<C3ourt  of  Appeals  of  Kentucky.    Feb.  16,  1916.) 

1.  Counties  «=>178— Election— Majority  or 

VOTEa— CONSrrlTUTlONAI,  Pbovisions. 

Const.  I  l57,  provides  that  a  county  shall 
not  become  indebted  to  an  amount  exceeding  in 
any  year  the  revenue  provided  for  that  year 
without  the  assent  of  two-thirds  of  the  voters 
thereof  at  an  election  for  that  purpose.  Sec- 
tion 157a,  adopted  in  1909,  authorizes  counties 
to  incur  an  indebtedness  for  public  road  purpos- 
es not  in  excess  of  6  per  cent,  of  the  value  of 
its  taxable  property,  'Snd  to  levy  a  tax  of  20 
cents  on  the  $100  of  its  assessed  valuation,  pro- 
vided such  additional  indebtedness  is  submitted 
to  the  voters  at  a  special  election.  Ky.  St.  { 
4307,  provides  for  the  holding  of  an  election  on 
some  day  named  in  the  ipetition,  not  earlier  than 
60  days  after  the  application  therefor  is  filed 
with  the  judge  of  the  fiscal  court,  and  that  ev- 
ery legal  voter  may  vote  at  such  election.  Held, 
that  an  election  at  which  an  issue  of  county 
road  bonds  was  authorized  was  not  invalid  be- 
cause two-thirds  of  all  the  persons  residing  in  the 
county  legally  qualified  to  vote  thereat  did  not 
vote  to  issue  such  bonds. 

CEM.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  a  269-278 ;   Dec.  Dig.  «=9l78.] 

2.  CoxJNTiM   <5=>178— Bond   Eueotion— Timb 

FOB  HOLDINa. 

Such  election  held  on  September  30,  1915, 
instead  of  on  the  day  of  the  general  election,  did 
not  invalidate  the  bond  issue. 

[Ed.  Note.— For  other  cases,  see  Countiest 
Cent  Dig.  fS  269-278 ;  Dec  Dig.  <8=s>178.] 

8.  Counties  <S='178— Bonds— MATUBrrr. 

Such  voted  bond  issue  was  not  invalid  be- 
cause the  time  for  the  maturity  of  the  bonds 
was  not  fixed  in  the  question  submitted  to  the 
voters,  except  that  they  should  not  mature  in 
less  than  6  years  nor  after  30  years. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  Sf  269-273 ;   Dec.  Dig.  <8=>178.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Andrew  Bowman  against  Fay- 
ette County  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    AiBrmed. 

J.  Embry  Allen,  ot  Lexington,  for  appel- 
lant Hogan  Yancey  and  Ceo.  C.  Webb,  both 
of  Lexington,  for  appellees. 

HUBT,  J.  This  action  was  Institnted  in 
the  Fayette  circuit  court  by  the  appellant, 
who  is  a  freeholder  and  taxpayer  in  Fay- 
ette county,  and  who  sues  for  himself  and 
all  others  of  his  class,  against  the  appellees, 
the  county  Judge  and  the  members  of  the 
fiscal  court  of  the  county,  for  the  purpose 
of  having  declared  to  be  unauthorized  the 
proposed  action  of  the  fiscal  conrt  in  Issuing 
and  selling  |300,000  in  value  of  the  bonds  of 
Fayette  county  for  the  purpose  of  building, 
constructing,  and  reconstructing  the  public 
roads  and  bridges  of  the  county,  and  to  re- 


strain- the  fiscal  court  from  the  proposed  ac- 
tion. The  authority  relied  upon  by  the  mem- 
bers of  the  fiscal  court  for  its  proposed  ac- 
tion is  an  election  which  was  held  in  the 
county  on  the  30th  day  of  September,  1915, 
under  the  provisions  of  section  4307,  Ken- 
tucky Statutes  (Carroll)  1915.  The  record 
dlsdoses  the  following  facts,  which  are  un- 
disputed: 

On  the  31st  day  of  July,  1915,  150  persons, 
each  of  whom  was  a  legal  voter  and  free- 
holder in  the  county,  signed  and  presented 
to  the  county  court  a  petition  by  which  they 
requested  the  county  court  to  order  an  elec- 
tion to  be  held  at  aU  of  the  polling  places  in 
the  county  upon  the  30th  day  of  September, 
1915,  for  the  purpose  of  taking  the  sense  of 
the  legal  voters  of  the  county  on  the  pro- 
posal to  create  an  indebtedness  of  the  coun- 
ty in  the  sum  of  $300,000  for  the  purpose 
of  building,  constructing,  and  reconstructing 
the  pubUc  roads  and  bridges  in  the  county, 
and  to  secure  which  the  bonds  of  the  county 
were  to  be  issued  and  sold;  the  bonds  to 
bear  interest  not  in  excess  of  6  per  cent  per 
annum,  with  coupons  attached,  which  were 
to  be  payable  semiannually,  to  be  in  denom- 
inations of  not  less  than  $100  nor  more  than 
$1,000,  to  be  payable  in  not  less  than  5  years 
and  not  more  than  30  years,  to  be  redeemed 
In  not  less  than  5  years  nor  more  than  30 
years,  at  the  pleasure  of  the  court,  and  to  be 
sold  at  a  sum  not  less  than  their  par  value 
an<f  accrued  interest  Th^  petition  was  re- 
ceived by  the  county  court  and  filed  in  the 
office  of  its  derk  on  the  day  of  Its  presenta- 
tion. 

On  the  9th  day  of  August,  1915,  the  coun- 
ty court  made  and  entered  an  order  by  which 
an  election  was  ordered  to  be  held  in  the 
county  at  the  various  polling  places  on  the 
30th  day  of  September,  1915,  upon  the  prop- 
osition to  create  the  Indebtedness  and  to  is- 
sue and  to  sell  the  bonds  in  the  amount  and 
manner  and  with  the  conditions  and  for  the 
purposes,  in  accordance  with  the  requests  of 
the  petition.  By  the  order  of  the  county 
court  the  proposition  and  question  ordered  to 
be  submitted  to  the  voters  at  the  election 
was: 

"Shall  the  fiscal  conrt  of  Fayette  county  issue 
bonds  of  the  value  of  $300,000  for  the  purpose 
of  building,  constructing,  and  reconstructing 
public  roads  and  bridges  in  said  county;  said 
bonds  to  bear  interest  not  to  exceed  6  per  cent. 
per  annum,  with  couiJonB  attached,  payable 
semiannually,  and  to  be  in  denominations  of  not 
less  than  $100  nor  more  than  $1,000,  to  run 
not  less  than  6  years  nor  more  than  30  years, 
and  to  be  redeemed  within  that  time,  at  the 
pleasure  of  the  court,  and  to  be  sold  at  not  less 
than  par  value,  and  accrued  interest?" 

The  sheriff  was  by  the  order  directed  to 
hold  the  election,  and  to  advertise  it  and  its 
date,  as  provided  in  secUon  4307,  Ky.  Stat- 
utes, supra,  and  the  sheriff  and  clerk  were 
directed  to  fully  comply  with  the  require- 
ments of  all  the  laws  pertaining  to  such 
electlcms.    The  election  was  held  on  Septem- 
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ber  30,  1915,  after  having  been  advertised  l>e- 
forehand  as  required  by  law,  and  the  proposi- 
tion duly  submitted  as  directed  by  the  order 
of  the  court.  No  complaint  is  made  of  any 
Irregularity  or  failure  to  comply  with  the  law 
applying  to  such  elections  in  Its  conduct,  nor 
any  Irregularity  as  to  the  returns  from  It. 
The  board  of  election  commlsslonera  for  the 
county  convened  at  the  time  and  place  pro- 
vided by  law,  and  canvassed  the  returns  from 
the  election,  and  certified  the  result,  as  pro- 
vided by  law.  While  at  the  time  of  holding 
the  election  there  were  10,414  persons  resid- 
ing in  the  county  who  were  qualified  voters 
and  legally  entitled  to  vote  at  the  election, 
only  3,653  of  these  persons  participated  in  the 
election,  of  which  number  2,483  voted  in  favor 
of  creating  the  Indebtedness  and  issuing  the 
bonds,  and  1,170  voted  against  the  issual  of 
the  bonds. 

Thereafter,  pursuant  to  the  election  and 
Its  result,  the  fiscal  court,  on  the  6th  day  of 
January,  1916,  made  an  order  directing  that 
the  bonds  be  Issued  and  sold,  and  the  pro- 
ceeds paid  to  the  county  treasurer,  to  be  used 
for  no  purposes  except  the  building,  construc- 
tion, and  reconstruction  of  the  public  roads 
and  bridges  in  the  county,  but  directed  that 
the  bonds  be  300  in  number,  and  each  of  the 
denomination  of  $1,000  and  that  they  be 
payable,  both  principal  and  interest,  in  not 
less  than  5  years  nor  more  than  20  years 
from  the  date  of  the  order,  at  the  discretion 
of  the  fiscal  court,  the  Interest  to  be  paid, 
however,  semiannually. 

The  appellees  by  their  answer  pleaded  and 
set  out  In  detail  the  calling  of  the  election, 
the  orders  of  the  county  court  in  reference 
thereto,  the  proceedings  of  the  sheriff  and 
other  officers  in  reference  to  the  election,  the 
acts  of  the  board  of  election  commissioners, 
the  return  of  the  sherifF  as  to  his  acts  in  re- 
gard to  the  election,  and  filed  copies  of  the 
orders  of  the  county  court,  the  advertisement 
of  the  election,  and  the  proofs  of  the  adver- 
tisement, and  the  orders  of  the  fiscal  court  in 
reference  to  the  election  and  the  proposed 
issual  of  the  bonds. 

It  was  also  alleged  in  the  answer  that  the 
assessment  made  in  the  year  1914  of  the  tax- 
able property  of  Fayette  county  for  the  year 
1915  was  in  excess  of  the  oum  of  $42,000,000 ; 
that  5  per  cent  of  the  value  of  taxable  prop- 
erty in  the  coionty  for  the  year  1915  was 
$2,100,000;  that  2  per  cent  of  the  value  of 
the  taxable  property  In  the  county  for  1915 
was  $840,000 ;  that  during  the  year  1915  the 
county  had  a  bonded  indebtedness  of  $225,000, 
which,  added  to  the  proposed  indebtedness  of 
$300,000,  would  make  a  bonded  indebtedness 
of  $525,000,  which  was  all  the  Indebtedness 
existing  or  created  by  the  county  during  the 
year  1915,  except  the  Indebtedness  for  the 
current  expenses  of  the  year,  which  would  not 
exceed  $225,000,  and  that  the  entire  indebt- 
edness, both  that  which  was  carried  in  bonds 
and   for    current   expenses,    and    with    the 


addition  of  the  proposed  Indebtedness,  was 
less  than  2  per  cent  of  the  value  of  the  tax- 
able property  In  the  county  for  that  year; 
that  a  tax  of  20  cents  upon  each  $100  of  the 
taxable  property  of  the  county  as  assessed 
for  taxation  is  more  than  sufficient  to  provide 
a  fund  for  the  payment  of  the  Interest  upon 
the  bonds,  and  to  provide  a  sinking  fund  for 
the  payment  of  the  principal  of  the  bonds 
within  20  years. 

The  appellant  Interposed  a  general  demur- 
rer to  the  answer,  which  the  court  overruled, 
and,  faUlng  to  plead  further,  his  petition  was 
dismissed,  and  the  court  adjudged  that  the 
election  was  valid,  the  proposed  issual  of  the 
bonds  was  authorized,  and  the  bonds,  when 
sold,  were  valid  and  binding  obligations  of 
the  county. 

The  grounds  relied  apon  for  a  reversal 
of  the  Judgment  are  tliree,  and  as  follows: 

First  The  election  did  not  authorize  the 
issual  of  the  bonds,  because  two-thirds  of  all 
the  persons  residing  In  the  county  who  were 
legally  qualified  to  vote  at  said  election  did 
not  vote  in  favor  of  Issuing  the  bonds. 

Second.  The  election  was  held  on  Septem- 
ber 30,  1915,  instead  of  on  the  day  of  the 
general  election,  and  for  that  reason  was  in- 
valid, and  gave  no  authority  to  issue  the 
bond& 

Third.  The  time  for  the  maturity  of  the 
bonds  was  not  fixed  nor  stated  in  the  ques- 
tion submitted  to  the  voters,  except  that  they 
should  not  mature  In  less  than  5  years  nor 
after  30  years. 

The  grounds  for  reversal  will  be  considered 
In  their  order. 

[1]  Section  157  of  the  Constitution  pro- 
vides that: 

A  county  "shall  not  be  authorized  or  permitted 
to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  exceeding,  in  any  year, 
the  income  and  revenue  providea  for  such  year, 
without  the  assent  of  two  thirds  of  the  voters 
thereof,  voting  at  an  election  •  •  •  held  for 
that  purpose;  and  any  indebtedness  contracted 
in  violation  of  this  section  shall  be  void." 

Construing  this  provision  of  the  Constitu- 
tion, this  court  has,  in  a  number  of  cases, 
held  that  It  did  not  mean  the  assent  of  two- 
thirds  of  the  voters  of  the  county  or  munici- 
pality or  taxing  district,  but  it  meant  the 
assent  of  two-thirds  of  tlie  voters  -who  par- 
ticipated In  the  election  by  voting  at  it  The 
language  of  the  constitutional  provision  is 
such  that  it  is  not  susceptible  of  any  other 
construction.  Montgomery  .County  Court  ▼. 
Trimble,  104  Ky.  629,  47  S.  W.  778,  20  Ky. 
Law  Rep.  827,  42  U  R.  A.  738;  Tipton  ▼. 
ShelbyvlUe,  139  Ky.  541,  107  S.  W.  810,  32 
Ky.  Law  Rep.  1123;  Render  ▼.  I.onlsvllle, 
142  Ky.  409,  184  S.  W.  458,  32  L:  R.  A.  (N.  S.) 
530;  Board  of  Education,  etc.,  ▼.  City  of 
Winchester.  120  Ky.  894,  87  S.  W.  768,  27 
Ky.  Law  Rep.  994;  Fowler  v.  City  of  Oak- 
dale,  168  Ky.  606,  166  S.  W.  195.  If  the  elec- 
tion In  controversy  was  governed  by  sec- 
tion 157,  supra,  as  It  would  seem  to  be  con- 
tended, the  objection  would  be  unavalUngv 
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as  more  than  two-tbltds  of  the  persons  wbo 
voted  at  the  election  gave  their  assent  to 
the  creation  of  the  Indebtedness  proposed  by 
the  Issual  of  the  bonds,  by  voting  In  favor 
of  BO  doing. 

Section  167a  of  the  Constitution,  which 
was  adopted  by  the  people  In  1909,  and  which 
autborbses  the  counties  to  incur  an  Indebted- 
ness for  public  road  purposes  In  any  sum 
not  in  excess  of  6  per  cent  of  the  value  of 
the  taxable  property  in  the  county,  and,  when 
indebtedness  on  that  account  is  incurred,  in 
accordance  with  the  constitutional  provision 
supra,  to  levy  a  tax  of  20  cents  on  the  $100 
of  the  assessed  valuation  of  the  property,  in 
addition  to  the  rate  prescribed  by  section  157, 
supra,  uses  the  following  language  tu  con- 
ferring the  authority  upon  the  county  to 
incur  the  Indebtedness: 

"Provided,  said  additional  indebtedness  is 
submitted  to  the  voters  of  the  county  for  their 
ratification  or  rejection  at  a  special  election  held 
for  said  purpose,  in  such  manner  as  may  be  pro- 
vided by  law." 

The  manner  provided  by  the  legislative 
authority  to  carry  into  effect  the  provisions 
of  section  157a,  supra,  is  section  4307,  Ky. 
St  (Carroll)  1915,  and  the  requirements  of 
this  section  seem  to  have  been  literally  fol- 
lowed by  the  people  and  ofScials  of  Fayette 
county  In  obtaining  the  authority  to  Incur 
the  proposed  indebtedness,  and  to  Issue  and 
sell  the  bonds  sought  to  be  enjoined.  Sec- 
tion 4307,  supra,  provides  for  the  holding  of 
an  election  "on  some  day  named  in  said  peti- 
tion not  earlier  than  sixty  days  after  said 
application  Is  lodged  with  the  Judge  of  said 
court"  It  further  provides  that  at  said 
election  every  legal  voter  of  the  county  shall 
be  authorized  to  vote.  It  wUl  be  observed 
that  neither  the  constitutional  provision  nor 
the  statnte  adopted  to  carry  Into  eftect  its 
provisions  requires  more  than  a  majority  of 
those  voting  at  the  election  to  give  their  as- 
sent In  order  to  authorize  the  indebtedness 
to  be  incurred. 

[2, 3]  The  exact  questions  embraced  In  the 
two  remaining  grounds  for  reversal  have 
been  recently  passed  upon  by  this  court  and 
decided  adversely  to  the  contention  of  appel- 
lant Walsh  V.  Asher,  163  Ky.  a79,  173  S. 
W.  808:  Albright  v.  Ballard,  164  Ky.  748,  176 
S.  W.  185. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed. 


BOWEN  V.  OHENOA-HIGNITB  COAIi  CO. 
<Conrt  of  Appeals  of  Kentucky.    Feb.  18, 1916.) 

1.  Contracts   «=>93— Wwttkk   Oontbactb— 

Mode  of  Making. 

If  an  offer  is  made  by  delivering  a  paper 
containing  the  terms  of  the  proposed  contract, 
and  it  is  accepted,  the  acceptor  is  bound  by  its 
terms  whether  he  reads  the  paper  or  not. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  H  415-419 ;  Dec.  Dig.  «=>93.] 


2.  Contracts  «=936— Written  COHTBAon  — 

SiaNA.TURK. 

While  ordinarily  a  written  contract  is  not 
completed  until  signed  by  the  parties,  they  may 
adopt  a  written  instrnment  as  their  contract 
without  signing  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g§  171-186;   Dec  Dig.  <8!=»35.] 

3.  COBPOBATIONS   9=9456 — CONTRACT — SUFH- 

biENCY  OF  Minutes. 

The  board  of  directors  of  a  coal  mining 
company  authorized  the  president  to  employ  a 
mine  guperintendent  or  foreman  upon  terms 
stated.  The  president  was  required  to  submit  to 
the  board  for  its  approval  such  contract  as  he 
might  make.  A  copy  of  the  minutes  of  the 
board,  which  was  delivered  to  one  whom  the 
president  engaged  as  mine  superintendent,  show- 
ed no  acceptance  on  the  part  of  the  superintend- 
ent or  report  to  or  ratification  by  the  board. 
Neither  did  such  minutes  show  that  any  term  of 
employment  was  agreed  on.  Jleld,  that  the 
written  minutes  were  insnfficient  to  constitute 
a  written  contract  for  employment  for  a  given 
period. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g  1806;    Dec.  Dig.  «s>466.1 

4.  Frauds,  Statciv  of  «=s>11S— Contracts. 

A  parol  contract  for  employment  for  a  year 
or  more  is  unenforceable  under  the  statnte  of 
frauds  (Ky.  St.  {  470,  subsec.  T) ,  and  so,  where 
a  written  contract  is  relied  on,  all  of  the  mate- 
rial terms  must  be  contained  therein,  and  it 
cannot  be  supplemented  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of,  Cent  Dig.  g{  230-241 ;  Dec.  Dig.  «=> 
113.] 

6.  Master  and  Servant  9s>20— Euplotiixnt 

— Tkbh  of  Ekplotmknt. 

Where  the  term  of  employment  was  indef- 
inite, it  may  be  terminated  by  the  master  at  any 
time. 

[Ed.  Note.— Fw  other  eases,  see  Master  and 
Servant  Cent  Dig.  {  19;  Dec.  Dig.  «=920.1 

8.  CtjStoms  and  Usages  «=>13— Emplotmbnt 
—Term  of  Employment. 

Where  a  contract  of  employment  was  whol- 
indcfinite,  it  cannot  be  extended  by  custom 
lat  such  employment  should  last  for  the  term 
of  a  year. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {{  26,  26;  Dec.  Dig.  «s> 
IS.] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  M.  S.  Bowen  against  the 
Cbenoa-Hignite  Coal  Company.  Prom  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Patterson  ft  Ingram,  of  Plneville,  for  ap- 
pellant William  E.  Cabell,  of  Mlddlesboro, 
for  appellee. 

SETTUB,  X  The  purpose  of  the  appel- 
lant, M.  S.  Bowen,  In  bringing  this  action  In 
the  court  below  was  to  recover  of  the  appel- 
lee, Cbenoa-Hignite  Coal  Company,  a  corpo- 
ration engaged  In  mining  and  selling  coal, 
damages  for  the  violation  of  an  alleged  con- 
tract whereby,  as  averred  in  the  petition. 
It  employed  him  to  serve  it  as  superintend- 
ent and  foreman  of  its  coal  mine  for  the 
term  of  one  year  beginning  October  1,  1914, 
"at  a  salary  of  $150  per  month,  with  resi- 
dence and  coal  for  his  private  use  furnish- 
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ed  free  of  coat,  and  with  the  prirllege  of 
buying  his  goods  In  the  store  at  a  discount 
of  15  per  cent  off  of  store  prices  during  his 
term  of  office."  It  was  further  alleged  In 
the  petition  that,  after  rendering  appellant 
three  months'  service  as  mine  superintend- 
ent under  the  contract  referred  to,  appellee 
was  wrongfully  discharged  by  It  The  peti- 
tion contains  the  admissions  that  appellant's 
discharge  resulted  from  a  reorganization 
of  the  ap];>ellee  company  and  change  in  Its 
officers,  and  that  for  and  during  the  time  he 
served  api)eUee  appellant  was  paid  by  It  a 
salary  of  $150  per  month,  furnished  a  resi- 
dence and  coal  for  his  use,  and  allowed  the 
15  per  cent  discount  on  all  merchandise  pur- 
chased at  its  store. 

Appellee  filed  a  general  demurrer  to  the 
petition  as  amended,  which  the  circuit  court 
sustained.  Though  given  leave  to  further 
amend,  appellant  refused  to  do  so.  Thereup- 
on the  court  dismissed  his  petition,  and  from 
the  Judgment  manifesting  these  rulings,  he 
has  appealed. 

The  writing  relied  on  as  evidencing  the  al- 
leged contract  In  question  was  filed  with  and 
made  a  part  of  the  petition.  It  Is  a  copy  of 
the  entire  minutes  of  a  meeting  of  appel- 
lee's board  of  directors  held  September  12, 
1914,  and  Is  in  words  and  figures  as  follows: 

"Minutes  of  a  called  meeting  of  the  board  of 
directors  of  the  Ohenoa-Hignite  Coal  Company 
held  on  Saturday,  September  12,  1914,  at  9:30 
a.  m.,  at  the  office  of  Wm.  Ayres,  in  Pineville, 
Ky^  pursuant  to  notice. 

"Following  were  present  at  said  meeting:  W. 
n.  IIollingBwortb,  F.  O.  Bumette,  Wm.  Ayres, 
P.  T.  Cairns,  and  J.  B.  Justice— the  above  b»- 
ing  all  of  the  directors,  and  also  all  of  the  stock- 
holders. Said  meeting  was  called  to  order  by 
the  president,  F.  G.  Bumette. 

"The  aSairs  of  the  company  having  been  dis- 
cussed at  some  length,  Mr.  W.  H.  Eollingsworth 
resigned  his  position  as  general  manager,  to  take 
effect  October  1,  1914,  which  resignation,  on 
vote  of  the  board  of  directors,  was  accepted. 

"On  motion  of  J.  R.  Justice,  duly  seconded  and 
carried  by  vote  of  the  board,  it  was  ordered  that 
a  superintendent  and  mine  foreman  of  the  com- 
pany be  appointed  at  a  salary  of  $150  per 
month,  with  residence  and  coal  for  his  private 
use  furnished  free  of  costs,  and  with  the  priv- 
ilege of  buying  his  goods  in  the  store  at  a  dis- 
count of  16  per  cent,  off  of  store  prices  during 
his  term  of  office.  The  president  was  authorized 
to  negotiate  with  W.  L.  Stallswortb  or  other 
suitable  or  competent  men  who  shall  be  satisfac- 
tory to  the  board  of  directors  to  serve  as  super- 
intendent and  mine  foreman  of  the  company's 
mining  operations  on  the  above  terms  of  com- 
pensation, or  leas,  if  same  can  be  agreed  upon, 
and  the  superintendent  and  mine  foreman  so  se- 
lected to  enter  upon  his  duties  on  October  1, 
1914,  or  as  soon  thereafter  as  possible. 

"On  motion  of  Mr.  Justice,  diuy  seconded  and 
carried,  it  was  ordered  that  the  superintendent 
and  mine  foreman  shall  have  complete  charge  of 
the  active  mining  operation  and  all  the  men 
employed  in  connection  with  same,  including  the 
mining  of  coal  and  loading  same  on  board  the 
railroad  cars,  and  general  supervision  of  the 
mines  and  all  work  connected  therewith. 

"It  is  also  ordered  that  the  president  submit 
to  the  board  for  its  approval  any  contract  or 
agreement  that  be  may  negotiate  with  said 
Stallsworth  or  other  person  for  services  as  su- 
perintendent and  mine  foreman  as  soon  as  the 
same  can  be  practically  donew 


"On  motion  duly  seconded  and  carried  it  was 
also  ordered  that  the  superintendent  and  mine 
foreman  shall  have  the  authority  to  employ  and 
discharge  all  men  engaged  in  mining  operations 
under  lus  direction,  or  In  any  other  work  about 
the  mines,  and  fix  th^r  rate  of  pay,  subject  to 
the  approval  of  the  president  in  case  of  any 
raise  in  wages  over  the  present  rate,  and  also 
shall  have  authority  to  order  in  behalf  of  the 
company  such  necessary  mine  supplies  or  repairs 
as  the  current  business  may  demand,  but  this 
authority  shall  not  extend  to  the  purchase  of 
new  machinery  or  rails  or  the  making  of  any 
permanent  improvements  or  Incurring  any  con- 
siderable indebtedness  without  first  obtaining 
the  approval  of  the  president  or  board  of  direc- 
tors. 

"The  superintendent  and  mine  foreman  shall 
have  all  authority  necessary  to  enable  him 
to  comply  with  the  laws  of  the  state,  and,  in  ad- 
dition to  all  reports  required  to  be  made  by  the 
superintendent  to  the  officers  of  the  state,  he 
shall  file  with  the  secretary  of  this  company 
duplicates  of  all  such  reports,  and  shall  also 
make  reports  and  file  same  with  the  secretary  of 
this  company  from  time  tO  time  of  the  operation 
of  the  mine  and  other  property  under  bis  con- 
trol. 

"Upon  motion  of  3.  B,  Justice  and  carried  by 
the  board  it  is  also  ordered  that  W.  H.  HoUings- 
worth  be  appointed  engineer  of  the  company  at 
a  salary  of  $25  per  month,  and  as  such  engineer 
be  shall  keep  up  the  centers  and  prepare  from 
time  to  time  all  maps  required  by  the  lease  and 
the  laws  of  the  state  of  Kentudcy  and  deliver 
them  to  the  proper  parties  as  reqmred  thereby. 

"There  bein^  no  nirther  business  to  come  b^ 
fore  this  meeting,  the  same  was  adjoamed  sub- 
ject to  the  call  of  the  president 

"F.  G.  Bumette,  President 

"Attest:    P.  T.  Caims,  Secretary." 

Appearing  on  the  back  of  the  paper  con- 
talning  the  above  minutes  are  these  words: 

"Copy  of  Minutes  of  Board  Meeting  for  M. 
B.  Bowen." 

[1-3]  Allovrlng  the  foregoing  paper  to 
speak  for  itself,  it  means  nothing  more  than 
Its  language  clearly  expresses,  viz.,  author- 
ity to  the  president  of  the  board  of  direc- 
tors to  employ  a  mine  superlutendent  or 
mine  foreman  upon  the  terms  therein  stated, 
and  defines  the  powers  and  duties  to  be  ex- 
ercised and  performed  by  the  latter  under 
the  employment,  when  made,  but  Is  indefinite 
— ^indeed  silent— as  to  the  time  the  employ- 
ment would  continue  or  end.  It  does  not 
even  name  appellant  as  the  person  to  be  em- 
ployed. It  will  further  be  observed  that  the 
paper  contains  a  provision  requiring  that  the 
president  submit  to  the  board  for  its  ap- 
proval such  contract  as  he  might  make,  un- 
der the  authority  therein  conferred,  with  any 
person  employed  by  him  as  superintendent 
and  mine  foreman;  but  it  does  not  show 
that  he  ever  reported  the  making  of  such  a 
contract,  or  its  approval  by  the  board  of  di- 
rectors. 

"A  contract  may  be  formed  by  accepting  « 

gaper  containing  terms.  If  the  offer  &  made 
y  delivering  to  another  a  paper  containing  the 
terms  of  a  proposed  contract,  and  the  paper  is 
accepted,  the  acceptor  is  bound  by  its  terms; 
and  this  Is  true,  as  a  rule,  whether  he  reads  the 
paper  or  not"    9  C^c.  260. 

But  the  paper  here  relied  on  Is  not  la  the 
form  of  a  contract  proposed  by  appellee  to 
appellant  and  sabmltted  for  the  latter's  ac> 
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oeptance.  It  merely  showe  authority  to  ap- 
pellee's president  to  make  a  contract  upon 
the  terms  mentioned  therein,  and  requires 
him  to  report  the  contract  when  made  to 
appellee's  board  of  directors,  and  that  It  be 
approved  by  the  board.  The  paper  shows  no 
making  of  a  contract  by  the  president  upon 
the  terms  antborlzed,  nor  does  It  show  the 
acceptance  of  such  a  contract  by  appellant, 
or  that,  following  Its  acceptance  by  the  lat- 
ter. It  was  reported  by  the  president  to  the 
board  or  aiq;>roTed  by  It.  It  la  our  conclu- 
sion that  the  paper  in  question  was  never  ac- 
cepted or  delivered  as  evidence  of  a  contract 
between  the  parties;  therefore  it  cannot  be 
treated  as  such. 

"As  a  general  role,  a  written  agreement  can- 
not be  said  to  be  a  comjjleted  contract  until  it 
is  signed  by  all  the  parties  to  it  And  this  is 
especially  true  where  the  agreement  expressly 
provides,  or  its  manifest  intent  is,  that  it  is 
not  to  be  binding  until  signed.  Yet  it  is  compe- 
tent for  the  parties  to  adopt  it  as  their  con- 
tract without  signing  it,  provided  their  inten- 
tion to  do  so  Is  dear/'    9  Cyc.  299. 

But  the  rule  last  stated  cannot  apply  here ; 
for  the  writing  relied  on  by  appellant  as  evi- 
dencing the  contract  was  not  addressed  to 
him,  nor  did  its  provisions  make  it  a  form 
of  contract  proposed  for  his  acceptance.  On 
the  contrary,  its  provisions  contemplate  that 
appellee's  president  should,  under  the  au- 
thority conferred,  make  with  appellant  a 
contract  that  would  comply  with  their  re- 
quirements, in  such  form  as  that  the  board 
of  directors  might  understandingly  act  upon 
and  approve  It  This,  we  concede,  the  presi- 
dent. In  contracting  with  appellant,  might 
have  done,  by  merely  presenting  him  a  copy 
of  the  paper,  and,  upon  his  agreeing  to  the 
employment  on  the  terms  therein  specified, 
obtaining  his  signature  at  some  place  there- 
on, under  any  such  words  as  would  have 
shown  his  acceptance  of  the  paper  as  evi- 
dence of  the  contract  between  the  parties. 
But  this  was  not  done.  There  is  nothing  In 
the  contents  of  the  paper  nor  In  any  writing 
Indorsed  thereon  or  executed  in  connection 
therewith  that  shows  the  acceptance  of  Its 
terms  by  appellant,  the  board's  approval  of 
the  contract  as  thus  made  following  such  ac- 
ceptance, or  even  that  the  making  of  the  so- 
called  contract  was  ever  reported  to  the 
board  by  the  president 

Although  it  is.  In  substance,  alleged  In 
the  amended  petition  that,  after  appellant 
had  verbally  contracted  with  appellee  through 
its  president  for  his  services  as  mine  super- 
intendent and  foreman.  Its  president  report- 
ed the  parol  contract  back  to  its  board  of 
directors,  which  approved  It  and  furnished 
appellant  a  copy  of  the  original  minutes  au- 
tfaorteing  his  employment,  as  evidence  of 
the  contract,  it  is  not  perceived  how  these 
alleged  facts  sustain  appellant's  contention 
tbat  the  minutes  authorizing  his  employment 
sufficiently  evidence  the  contract,  when  they 
are  utterly  silent  as  to  whether  the  authoriz- 
ed contract  was  ever  made,  and  likewise 


silent  as  to  whether  it  was  reported  to  or 
approved  by  appellee's  board  of  directors. 
The  minutes  are  free  of  ambiguities,  and  the 
alle^tlons  of  the  amended  petition  cannot 
change  or  enlarge  their  meaning,  or  supply 
what  will  be  necessary  to  make  them  set  out 
the  contract  In  its  entirety,  in  the  absence 
of  an  allegation  and  proof  of  fraud  or  mis- 
take in  the  mtuutes.  A  writing  relied  on  ais 
a  contract  must  in  all  substantial  particulars 
specifically  set  out  the  contract  that  it  may 
thereby  speak  for  Itself.  The  writing  here 
relied  on,  without  parol  evidence  to  aid  it, 
falls  short  of  establishing  a  contract  at  all. 
In  addition  to  its  falling  to  show  apj)eUant'8 
alleged  employment,  the  duration  thereof, 
or  any  undertaking  on  his  part  to  perform 
the  services  required  by  the  alleged  employ- 
ment. It  does  not  even  show  the  compensa- 
tion agreed  to  be  paid  Urn.  It  directs  the 
president  to  make  the  best  bargain  possible 
under  a  certain  limit,  and,  if  he  coiild  se- 
cure the  services  of  a  mine  superintendent 
and  foreman  at  less  than  the  compensation 
it  did  not  permit  him  to  exceed,  it  was  his 
duty  to  do  so.  So  appellant,  lostead  of  rely- 
ing upon  the  writing  to  establish  the  con- 
tract, would  have  to  show  by  parol  evidence, 
not  only  tbat  it  was  made  as  authorized  by 
the  writing,  but  also  that  It  was  approved 
by  appellee's  board  of  directors,  none  of 
which  things  is  shown  by  the  writing. 

[4]  By  the  allegations  of  his  petition  as 
amended  appellant  is  attempting  in  this  case 
to  attach  la  verbal  contract  made  by  him  with 
appellee's  president,  and  which  was  not  to 
be  performed  within  a  year,  to  a  writing 
whereby  appellee  conferred  upon  that  oflBcer 
authority  to  make  such  a  contract,  under 
the  claim  that,  as  the  contilact  the  latter 
made  with  him  was  authorized  by  the  writ- 
ing and  conforms  to  its  requirements,  it  is 
to  be  treated  as  a  part  of  the  writing  and 
in  connection  therewith,  as  constituting  tn 
its  entirety  the  contract  between  the  partiea 
Obviously  the  purpose  of  appellant  in  thus 
attempting  to  connect  the  verbal  contract 
made  with  him  by  appellee's  president  with 
the  writing  authorizing  the  latter  to  make 
it  was  to  avoid  the  inhibition  as  to  agree- 
ments not  to  be  performed  within  one  year 
contained  in  section  470,  Kentucky  Statutes, 
known  aa  the  "statute  of  frauds,"  subsec- 
tion 7  of  which  declares: 

"No  action  shall  be  brought  to  charge  any 
person  •  •  •  upon  any  agreement  which  Is 
not  to  be  performed  witiun  one  year  from  the 
making  thereof,  unless  the  promise,  contract, 
agreement,  representation,  assurance,  or  ratifi- 
cation, or  some  memorandum  or  note  thereof, 
be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized 
agent    •    •    ♦" 

In  Tracy  v.  Deshon,  157  Ky.  226,  162  S. 
W.  1116,  In  construing  and  applying  this 
statute,  we  said,  quoting  with  approval  from 
the  opinion  in  Fowler  t.  Lewis,  3  A.  K. 
Marsh,  418: 
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"Independent  of  any  statute,  an  agreement 
which  can  be  the  subject  of  specific  execution 
must  be  fair,  full,  and  complete  in  all  its  parts ; 
and,  if  anv  part  of  it  was  left  undefined  and  in- 
complete by  the  parties  in  their  negotiations, 
equity  would  not  supply  it,  by  amending  the 
agreement  and  adding  what  the  chancellor  might 
deem  reasonable  and  proper.  For  such  supple- 
ment would  then  be  the  work  of  the  court,  and 
not  the  act  of  the  parties;  it  would  be  making, 
instead  of  simply  enforcing  what  was  made. 
This  rule  was  equally  applicable  to  the  contract, 
whether  it  was  written  or  verbal.  Since  the 
adoption  of  the  statute  the  contract  must  he 
in  writing,  and  that  writing  must  be  complete  in 
itself.  It  is  not  competent  for  the  party  claim- 
ing the  benefit  of  such  contract  to  show  that 
part  only  was  reduced  to  writing,  and  then  to 
supply  the  residue  by  parol  evidence.  The  evi- 
dence to  establish  one  part  of  the  contract  must 
be  of  the  same  grade  with  that  which  proved  the 
residue,  and  that,  according  to  the  statute,  must 
be  in  writing,  at  least  so  far  as  it  imposes  any 
obligation  on  the  party  to  be  charged  therewith." 

In  Wright  V.  Weeks,  28  N.  T.  153  (Court  of 
Appeals),  it  was  said: 

"If  a  reference  in  a  writing  to  a  verbal  agree- 
ment would  let  in  that  agreement,  where  the 
subject  was  one  which  the  statute  required  to  be 
in  writing,  it  would  be  sufficient  for  parties 
desiring  to  avoid  the  trouble  of  reducing  their 
bargains  to  writing  to  sign  a  statement  that 
they  had  contracted  verbaUy  respecting  a  given 
subject,  and  they  would  thus  dispense  with  the 
statute." 

In  Ringer  ▼.  Holtzclaw,  112  Mo.  519,  20  S. 
W.  800,  will  be  found  this  statement  of  the 
law; 

"At  common  law,  if  the  contract  was  incom- 
plete on  its  face,  oral  evidence  was  admissible 
to  supply  the  detects,  because  the  oral  contract 
was  good  without  tne  writing,  and,  the  pre- 
■umptipn  that  all  the  agreement  was  in  the  writ- 
ing being  negatived  on  its  face,  no  principle  of 
law  was  violated  in  admitting  the  parol  evi- 
dence. But  nnder  the  statute  of  frauds,  if  the 
subject-matter  of  the  contract  is  within  the 
statute,  and  the  contract  or  memorandum  is  de- 
flcient  in  some  one  or  more  of  those  essentials 
required  by  the  statute,  parol  evidence  cannot 
be  received  to  supply  the  defects ;  for  this  were 
to  do  the  very  tlung  prohibited  by  the  statute." 
Thomas  v.  Charles,  119  S.  W.  752;  Smith  v. 
Theobald,  86  Ky.  141,  5  8.  W.  394,  9  Ky.  Law 
Rep.  449 ;  Greenwood  ▼.  Strother,  91  Ky.  482, 
16  S.  W.  138. 13  Ky.  Law  Rep.  33. 

((]  The  writing  filed  with  the  petition  fur- 
nishes no  evidenee  that  appellee's  president 
made  with  appellant  the  contract  authorized 
by  It,  but,  if  It  could  be  regarded  as  consti- 
tuting the  contract  between  the  parties.  Its 
indeflnltenees  as  to  the  duration  of  the  con- 
tract or  term  of  employment  made  It  termi- 
nable at  any  time.  In  L.  &  N.  R.  Ca  r.  Of- 
futt,  99  Ky.  427,  86  S.  W.  181,  18  Ky.  Law 
Rep.  303,  59  Am.  St  Rep.  467,  we  said : 

"But,  if  it  be  conceded  that  there  was  a  con- 
tract for  regular  «nployment,  as  alleged  in  the 
petition  and  amended  petition,  still  the  contract, 
as  alleged  and  proved,  being  that  'said  regular 
work  would  continue  so  long  as  this  plaintiff  did 
faithful  and  honest  work  for  the  defendant,'  was 
a  contract  indefinite  as  to  the  time  or  term  of 
employment  or  service,  and  was  therefore  sub- 
ject to  be  terminated  nt  any  time  at  the  discre- 
tion of  either  party  to  it.  L.  &  N.  R.  R.  Co.  v. 
Harvey,  99  Ky.  157  [34  S.  W.  1069,  17  Ky. 
Law  Rep.  1368].  •  *  *  The  well-settled  rule 
ytith  reference  to  the  character  of  hiring  that 


is  set  up  in  the  petition  and  amended  petition  is 
that,  when  the  term  of  service  is  left  discretion- 
ary with  either  party,  or  when  it  is  not  definite 
as  to  time,  or  when  it  was  for  a  definite  time, 
provided  both  parties  are  satisfied,  in  either 
event  either  party  has  the  right  to  terminate  it 
at  any  time,  and  no  cause  therefor  need  be  al- 
leged or  proved.  Wood  on  Master  and  Servant 
(2d  Ed.)  IS  133,  136;  Am.  &  Eng.  Ency,  of  Law, 
vol.  14,  pp.  776,  790."  East  Line  &  R.  R.  Ry. 
Co.  v.  Scott,  72  Tex.  70,  10  S.  W.  99,  13  Am. 
St.  Rep.  758 ;  Victoria  Limestone  Co.  v.  Hin- 
ton,  166  Ky.  674,  161  S.  W.  1109. 

[6]  The  doctrine  announced  In  the  cases 
supra  disposes  of  a  further  contention  made 
by  counsel  for  appellant  that  the  sileuce  of 
the  writing  as  to  the  duration  of  the  employ- 
ment can  be  supplied  by  the  allegation  of  cus- 
tom or  usage  of  a  year's  hiring.  It  should 
be  remarked  here,  however,  that  the  exist- 
ence of  such  custom,  as  alleged  in  the  peti- 
tion, is  not  suflSdently  pleaded.  But  where, 
as  in  this  case,  the  alleged  contract,  whether 
It  be  assumed  that  It  is  contained  In  the  writ- 
ing sued  on  or  In  the  alleged  verbal  agree- 
ment subsequently  made,  is  wholly  Indefinite 
as  to  the  duration  of  the  term  of  employment, 
custom  or  usage  cannot  have  the  effect  to 
extend  it  beyond  the  will  of  either  party  to 
terminate  it.  Kelly  v.  Peter  &  Burghard,  130 
Ky.  533,  113  S.  W.  486;  Thomas  v.  Charles, 
119  S.  W.  752. 

If  the  alleged  contract  made  by  appellant 
with  appellee  was  a  parol  contract — and  such 
was  Its  character  if  any  was  made — and  was 
not,  as  claimed  by  appellant,  to  be  i>erformed 
within  one  year,  it  was  clearly  within  the 
statute  of  frauds,  and  for  that  reason  void. 
Moreover,  its  Indeflnlteness  as  to  the  time  of 
duration  of  the  employment  made  it  termina- 
ble at  the  will  of  either  of  the  parties.  In 
either  event  appellee  had  the  right  to  dis- 
charge appellant  from  its  service,  and  in  so 
doing  it  Incurred  no  liability  to  the  latter  by 
reason  thereof. 

It  Is  our  conclusion  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrer  to  the 
petition,  as  amended,  and  dismissing  the  ac- 
tion.   Therefore  the  judgment  is  affirmed. 


LEWIS  7.  REED'S  EX'R  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  17, 1916.) 

L  Rbfobhation   or   Instbumshtb  $=>16  — 
Will— Mistake. 

Strictly  speaking,  courts  of  equity  have  no 
power  to  reform  a  will,  as  that  term  is  used 
with  respect  to  other  instruments,  and  it  is 
only  where  the  mistake  in  a  will  is  apparent  on 
its  face,  and  the  court  is  able  to  ascertain  the 
means  of  correcting  a  mistake,  that  a  court  of 
equity  will  correct  a  mistake  in  a  will. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {  6t8;  Dec.  Dig.  ^=» 
16.] 

2.  Wills  «=*585— CoNBraucnoN. 

An  heir  will  not  be  excluded  or  disinherit- 
ed, except  by  express  words  or  necessary  im- 
plication;   and   if  the   will  is  doubtful,   that 
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constxnction    f!aTor«U<>   to    tb«    hdr    will    be 
adopted. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent. 

•fg.  tJ  1187-lieO;    Dec.  Dig.  <8=>535.] 

8.  WiLLa  «=>43&—OoNSTBUcnoN— Intent  of 

Testatob. 

In  constrning  a  will,  the  court  shonld  aim 
to  give  effect  to  the  testator's  intent,  upholding, 
it  possible,  each  item  of  the  instrament. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  S  962,  955,  957 ;   Dec.  Dig.  (5=>439.] 

4.  Wiixs  «=>471—CoNSTBUCTioN— Inconsist- 
ent Provisions. 

The  courts  will,  if  possible,  harmonbEe  pro- 
visions of  a  will,  and  only  if  inconsistent  will 
the  latter  prevail  over  former  provisions. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  989 ;   Dec.  Dig.  (5=>471.] 

5.  Wills  $=>53S — Oonstbtjction- Intebzstb. 

The  sixth  clause  of  a  will  recited  that  the 
residue  of  the  testator's  estate  should  be  held  by 
his  executors  in  trust  for  the  benefit  of  all  his 
nieces  and  nephews  hereinafter  named,  paying 
to  each,  who  should  survive  the  testator  for 
15  years,  equal  installments  of  the  income,  and 
that  at  the  end  of  such  period  the  property 
should  be  sold  and  divided  among  the  nieces 
and  nephews  and  their  children.  The  clause 
further  recited  that  it  was  the  testator's  inten- 
tion that  all  his  nieces  and  nephews  and  their 
children  should  take  an  equal  portion  of  the  esr 
tate.  The  enumeration  of  the  nieces  and  neph- 
ews omitted  the  name  o*  plaintiff's  mother,  a 
niece  who  died  before  the  testator.  Held  that, 
notwithstanding  the  use  of  the  expression  "all,' 
the  enumeration  of  the  nieces  and  nephews 
showed  the  intent  on  the  part  of  the  testator 
that  only  those  enumerated  should  take;  con- 
sequently plaintiff  was  not  entitled  to  take  on 
the  theory  that  the  name  of  her  mother  was 
omitted  throuErh  mistake,  the  testator  intending 
to  put  his  nieces  and  nephews  and  their  descend- 
ants on  equal  footing,  such  a  cnnclasion  being 
strengthened  by  the  declaration,  in  a  anboe- 
quent  clause  of  the  will,  that  no  advancements 
should  be  charged  against  the  interests  of  any 
of  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  1157-1160;   Dec.  Dig.  «=»S85.] 

Appeal  from  Oircait  Court,  Fayette  County. 

Action  by  Lizzie  G.  Lewis  against  Benry 
S.  Reed's  ezecntor  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Bobt  B.  Franklin  and  Robt.  C.  Talbott,  both 
of  Lexington,  for  appellant  Falconer  &  Fal- 
coner, of  Lezlugton,  for  appellees. 

CLAY,  O.  Henry  S.  Reed,  a  resident  of 
Fayette  county,  died  in  the  year  1911,  leav- 
ing a  will,  which  was  dated  January  4,  1910, 
and  duly  probated  by  the  Fayette  county 
court  After  authorizing  his  executor  and 
trustee  to  sell  and  convey  all  of  his  property, 
and  making  certain  specific  bequests,  which 
are  not  material  to  this  controversy,  the  wlU 
is  as  follows: 

'*6tti— An  of  the  residue  of  my  estate,  real 
and  personal,  I  desire  my  executor  to  hold  in 
trust  for  the  benefit  of  my  nieces  and  nephews 
hereinafter  named,  paying  to  each  of  them  that 
survive  me  for  fifteen  years  after  my  death 
their  equal  portion  of  the  income  therefrom  in 
aemi-annnal  installments.  At  the  end  of  said 
fifteen  years  all  of  my  real  and  personal  es- 
tate shall  be  sold  by  my  executor  and  trustee 
and   divided   equally   among  my   nephews   and 


nieces  and  their  children.  My  Intention  is  that 
all  my  nephews  and  nieces  and  their  children 
shall  take  an  equal  portion  of  my  estate.  The 
nephews  and  nieces  who  take  under  this  will 
are:  Mrs.  Mattie  Simpson  Dunlap,  Houston, 
Texas-  Mrs.  Lilla  H.  Goggin,  El  Paso,  Texas; 
Mary  Simpson,  Eagle  Pass,  Texas :  Mrs.  Cath- 
erine Bowman  Baidcs,  Columbus,  Georgia;  Jo- 
seph J.  Reed,  Knoxville,  Tennessee;  S.  P. 
Simpson,  Eagle  Pass,  Texas ;  William  R.  Bow- 
man, Fayette  County,  Kentucky ;  Bush  Bow- 
man, Guthrie,  Oklahoma ;  Andrew  Bowman, 
Z^yette  County,  Kentucky ;  John  B.  Bowman, 
Mcintosh,  New  Mexico;  Robt  Lee  Bowman, 
Bellarie,  Ohio ;  and  Ellen  Douglas  Payne,  Lex- 
ington, Kentucky. 

"7th— No  charge  shall  be  made  by  my  executor 
to  any  of  the  above  named  devisees  for  gifts 
or  advancements  made  during  my  life. 

"8th — I  hereby  appoint  the  Security  Tnat 
Company  of  Lexin^on,  Kentudcy,  my  executor 
and  trust  of  this  will," 

Plaintiff,  Lizzie  G.  Lewis,  Is  the  only 
daughter  of  Elizabeth  Reed  Lewis,  who  was 
a  niece  of  testator,  and  who  was  dead  wh«i 
the  will  was  written.  The  executor  and  trus- 
tee declined  to  recognize  her  as  one  of  the 
devisees  under  the  will.  Claiming  that  the 
will  shows  on  Its  face  that  the  testator  clear- 
ly Intended  that  all  of  his  nephews  and  niec- 
es and  theli  children  should  share  equally 
under  clause  6  of  the  will,  and  that,  by  mis- 
take, she  was  not  named  as  one  of  the  dev- 
isees, plaintiff  brought  this  action  to  have 
the  will  reformed  and  constrned  so  as  to 
give  her  an  Interest  in  the  devised  estate. 
From  a  judgment  denying  her  the  relief 
prayed  for,  she  prosecutes  this  appeal. 

[1-6]  Strictly  speaking,  courts  of  equity 
have  no  power  to  reform  a  will,  as  that  term 
iB  used  with  respect  to  other  instruments.  It 
is  only  where  the  mistake  In  the  will  Is  ap- 
parent on  Its  face,  and  the  court  Is  able,  by 
a  due  coQstmction  of  its  terms,  to  ascertain 
the  means  of  correcting  the  mistake,  that  a 
court  of  equity  will  correct  such  mistake 
when  called  upon  to  construe  the  wlU  or  to 
determine  the  rights  of  the  parties  claiming 
under  its  provisions.  Eckford  v.  Bk:kford,  91 
Iowa,  54,  58  N.  W.  1094,  26  L.  R.  A.  870; 
Bingel  V.  Volz,  142  111.  214,  31  N.  R  13,  16 
L.  R  A.  321,  34  Am.  St.  Rep.  64 ;  1  Story's 
Eq.  Jur.  179;  2  Pomeroy's  Eq.  Jur.  {  871; 
1  Redt  on  WUls  (3d  Ed.)  500;  Kerr  on  Fraud 
and  Mistake  (Am.  Ed.  by  Bump)  448 ;  WUson 
v.  Morley,  L.  B.  5  Ch.  Div.  776;  Melllsh  v. 
Mellish,  4  Ves.  45;  Jackson  v.  Payne,  2 
Mete.  567;  Nutt  v.  Nutt  1  Freem.  Ch.  128; 
Hunt  V.  White,  24  Tex.  643.  It  Is  conceded 
that  this  Is  the  correct  doctrine,  but  insist- 
ed that  it  Is  peculiarly  applicable  to  the  will 
in  question.  In  brle^  the  argument  is  as 
follows: 

The  testator  left  no  heirs,  except  his  niec- 
es and  nephews.  Plaintiffs  mother  being 
dead,  plaintiff  was  an  heir.  An  heir  wUl  not 
be  excluded  or  disinherited,  except  by  ex- 
press words  or  necessary  implication.  In  re 
■Reed's  Estate,  7  Pennewill  (DeL)  76  AU.  617 ; 
Howard  v.  American  Peace  Society,  49  Me. 
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288.  Where  fhe  construction  of  a  will  is 
doubtful,  a  construction  favorable  to  the  heir 
will  be  adopted.  In  re  Long's  Estate,  228 
Pa.  694,  77  AtL  924;  Baker  v.  Baker,  162 
IlL  App.  620.  In  construing  wills,  the  court 
should  aim  to  -ascertain  the  testator's  Inten- 
tion, and  should,  If  possible,  adopt  a  con- 
struction that  will  uphold  each  item  or  clause 
thereof.  Patrick  v.  Patrick,  135  Ky.  307,  122 
S.  W.  169.  When,  from  the  language  of  a 
will,  there  is  no  doubt  as  to  the  testator's 
Intention,  the  provisions  thereof  may  be 
broadened  and  supplied  by  the  duutceUor,  In 
order  to  carry  out  such  Intention.  Peynado's 
Devisees  v.  Peynado's  Esecutor,  82  Ky.  5. 

The  wUl  in  question  distinctly  provides 
that  at  the  end  of  15  years  all  of  the  real 
and  personal  estate  of  the  testator  shall  be 
sold  by  the  executor  and  trustee,  "and  divid- 
ed equally  among  my  nephews  and  nieces 
and  their  children."  Not  only  so,  but  the 
will  further  provides: 

"My  intention  is  that  all  my  nephews  and 
nieces  and  their  children  shall  take  an  equal 
portion  of  my  estate." 

By  using  this  language  It  Is  dalmed  the 
testator  did  not  leave  his  Intention  to  mere 
construction,  but  expressly  declared  his  ln> 
tention  that  all  of  his  nephews  and  nieces 
and  their  children  should  share  equally  in 
the  devised  property.  Having  thus  declared 
his  Intention,  and  then  having  proceeded  to 
name  the  devisees,  the  will  clearly  shows  on 
its  face  that  in  naming  the  devisees  plaintifi 
was  overlooked  and  her  name  omitted  from 
the  will  by  mistake. 

WhUe  the  argument  Is  forcibly  presented, 
it  overlooks  other  provisions  of  the  will  with 
which  the  provisions  relied  on  by  plaintiff, 
wlien  properly  construed,  are  not  inconsist- 
ent, and  wliich  show  a  dear  intention  on  the 
part  of  the  testator  to  limit  the  devise  to 
those  nieces  and  nephews  specifically  named. 
If  the  testator  had  desired  that  all  of  his 
nephews  and  nieces  should  take  under  the 
sixth  clause  of  his  will,  there  would  have 
been  no  necessity  whatever  for  naming  them. 
Instead  of  so  providing,  he  expressly  limits 
the  devise  of  the  income  for  15  years  to  his 
nephews  and  nieoes  "hereinafter  named." 
When  he  comes  to  dispose  of  the  corpus  of 
the  estate,  he  simply  provides  that  it  shall  be 
divided  equally  "among  my  nephews  and 
nieces  and  their  children."  While,  in  the 
next  clause,  he  does  say,  "My  intention  is 
that  all  my  nephews  and  nieces  and  their 
children  shall  take  an  equal  portion  of  my  es- 
tate," he  does  not  stop  there.  He  goes  fur- 
ther, and  says : 

"The  nephews  and  nieces  who  take  under  this 
will  are:  [Here  foUow  their  names.]" 

His  intention  is  farther  shown  by  the  sev- 
enth dause  of  the  will,  which  distinctiy  de- 
clares that: 

"No  charge  shall  be  made  by  my  executor  to 
any  of  the  above-named  devisees  for  gifts  or  ad- 
vancements made  during  my  life." 


The  word  "all"  being  used  In  connection 
with  language  showing  a  clear  purpose  on 
the  part  of  the  testator  to  devise  the  rest  of 
his  estate  only  to  certain  named  devisees,  we 
conclude  that  the  testator  meant  only  all  of 
those  who  were  named,  and  not  all  of  his 
nieces  and  nephews,  regardless  of  whether 
they  were  mentioned  in  the  dause  in  ques- 
tion. We  do  not  regard  as  controlling  the  fact 
that  plaintilTs  mother  was  dead  when  the 
will  was  written,  and  that  the  testator  did 
not  attempt  to  mention  the  children  of  any 
of  his  deceased  nephews  and  nieces.  His  pur- 
pose was  to  have  his  estate  kept  Intact  for 
a  period  of  15  years  and  the  income  there- 
from paid  to  the  designated  beneficiaries  dur- 
ing that  period.  He  did  not  Intend  that  the 
corpus  of  his  estate  should  be  distributed  un- 
til the  expiration  of  that  period.  It  was  not 
improbable  that  during  that  time  one  or 
more  of  his  nephews  and  nieces  might  die. 
Having  in  view  this  contingency,  he  made 
provision  for  their  children. 

Construed  in  the  light  of  this  drcamstance, 
the  will  does  not  show  an  intention  to  make 
any  distinction  between  the  benefidarles  of 
the  corpus  of  the  estate  and  the  benefidaries 
of  the  income.  In  spealting  of  children  be 
meant  only  the  diildren  of  the  devisees  men- 
tioned. Courts  wUl  always  construe  a  will 
so  as  to  harmonize  its  different  provisions 
and  give  effect  to  each  if  possible.  To  this 
end  they  will  not  distnrb  the  first  provision 
further  tlian  Is  absolutely  necessary  to  give 
effect  to  the  aeoond.  It  is  only  where  the 
provisions  are  absolutely  irrecondlablc  that 
the  latter  will  be  preferred  and  will  prevail 
over  the  former.  Jacob  v.  Jacob,  4  Bush,  115; 
Hunt  T.  Jolmson,  10  B.  Mon.  342;  Howard  ▼. 
Howard's  Bx'r,  4  ISush,  497.  The  construc- 
tion we  have  adopted  does  no  violence  to  the 
will  Itself.  It  simply  harmonizes  the  word 
"all"  with  the  other  provisions  of  the  will, 
which  clearly  show  that  he  intended  to  in- 
clude as  devisees  only  the  nephews  and  nieces 
spedflcally  named.  Nor  does  this  construc- 
tion violate  the  rule  that  heirs  should  not  be 
excluded,  except  by  express  words  or  neces- 
sary implication.  By  devising  all  the  rest 
and  residue  of  his  estate  to  the  nephews  and 
nieces  named  in  the  will,  the  testator,  by 
necessary  implication,  excluded  all  others. 
We  therefore  condude  that  the  will  does  not 
show  on  its  face  such  a  dear  mistake  on  the 
part  of  the  testator  as  would  justify  us  in 
correcting  the  will  so  as  to  indude  plaintiff 
as  one  of  the  devisees. 

Judgment  affirmed. 


McCRAY  et  aL  v.  CORN  et  ai 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 1916.) 

1.  Descent  and  DiBTBiBtmoN  4s»117  —  Ad- 
vancement—Statute. 

Under  Ky.  8t  {  1407,  providing  that  any 
real  property  given  or  devis^  by  a  parent  to  a 
descendant  shall  be  charged  to  the  descendant 
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in  the  division  and  distribution  of  the  parents 
undeTised  estate,  and  that  be  shall  receive  noth- 
ing more  from  the  estate  cntil  the  other  deseend- 
ants  are  made  proportionally  eqnal  with  him,  a 
recited  consideration  in  the  conveyance  sought 
'  to  be  cliarged  as  an  advancement  is  not  concln- 
aive,  nor  is  it  essential  that  it  should  be  averred 
or  shown  that  it  was  made  either  by  fraud  or 
mistake. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Dbtribution,  Gent.  Dig.  i  428;  Dec.  Dig.  «=> 
117.] 

2.  Debckrt  akd  DisTBiBimoiT  €=>115— Ad- 
vancement—Recited  CoNsiDEB.^TioN— Bur- 
den OF  Pboof. 

Under  such  provision,  when  the  conveyance 
recites  the  consideration,  and  it  is  sought  to 
charge  the  property  conveyed  as  an  advance- 
ment, the  burden  is  on  the  person  seeking  to 
have  it  charged  to  show  that  it  was,  in  fact,  an 
advancement  and  not  made  for  a  valuable  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  |  426;  Dec.  Dig.  «s> 
115.] 

5.  Descent  and  Distkibtjtion  <g=>117— Ad- 
vancement—Stttficienct  OF  Evidence. 

In  an  action  under  the  advancement  statute 
(Ky.  St.  §  1407)  to  charge  property  conveyed  by 
plaintiff's  mother  to  her  brothers  as  an  advance- 
ment, evidence  held  to  show  that  the  conveyance 
was  not  made  for  a  valuable  consideration,  but 
was  to  be  charged  as  an  advanoement. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Gent  Dig.  i  426;  Dec.  Dig.  «s» 
117.] 

4.  Descent  and  Diotbibtjtion  «=s»116— Ac- 
tion to  Chaboe  Advancement— Bvidbnob. 
In  such  action  evidence  that  the  mother  had 
stated  before  the  deed  was  made  that  she  intend- 
edto  convejr  the  land  to  defendants  in  consider- 
ation of  their  labor  and  services  was  competent 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  S  427;    Dec.  Dig.  «=» 
116;   Evidence,  Cent.  Dig.  S8  1059,  1066, 1138.1 

6.  Descent  and  Dibtbibxttion  <s=>95  —  Ac- 
tion to  Chaboe  Advancembnt^Rknt. 

In  such  case  the  defendants  were  not  charg- 
ed with  the  reasonable  rent  of  the  land  convey- 
ed to  them  by  their  mother  in  \W&  until  her 
death  in  1913,  and  with  the  rent  of  the  other 
land  owned  by  the  mother  and  used  by  defend- 
ants before  the  land  conveyed  to  them  had  been 
purchased  by  her,  where  defendants  were  con- 
tinually improving  the  land  by  their  labor  and 
skill  as  farmers  so  as  to  increase  the  value  of  the 
other  land  from  the  proceeds  of  which  the  plain- 
tiff had  received  her  third  share. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {§  391-393;  Dec.  Dig. 
«=»95.] 

6.  Descent  and  Distbibution  «=39S  —  Ad- 
vancement—Rent. 

Rents  may  be  charged  as  an  advancement 
so  that  a  child  who  has  the  use  of  land  may 
be  charged  with  the  value  of  such  use  as  an  ad- 
vancement 

[Ed.  Note. — For  otiier  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i§  391-893;  Dec  Dig. 
«=»95.] 

7.  Descent  and  Distbibution  $=»110— Ad- 
vancement—Attobnet's  Fee. 

In  a  suit  under  the  advancement  statute  to 
charge  plaintiff's  brothers  with  land  conveyed  to 
them  by  their  mother  as  an  advancement,  where 
it  appeared  that  the  mother  left  practically  no 
estate  to  settle,  the  attorneys  for  plaintiff  were 
not  entitled  to  a  fee  payable  out  of  the  estate 
on  the  ground  that  the  suit  was  brought  for  the 
■ettleinent  of  the  mother's  estate,  though  they 
might  be  entitled  to  a  nominal  attorney's  fee 


for  bringinjg  a  suit  to  have  the  land  sold  and  the 
proceeds  divided. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §S  428-426,  430-432; 
Dec.  Dig.  iS=>110.] 
8.  Apteal  and  Ebbob  «=s>1171  —  Habmless 

Ebbob. 

In  such  case  the  disallowance  of  the  fee  to 
which  the  attorneys  were  entitled  was  not  of 
sufficient  moment  to  justify  a  reveraaL 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  4546-4654;  Dec.  Di«.  «=» 
1171.] 

Appeal  from  Circuit  Court,  Ifercer  County. 

Action  by  MatUe  Corp  and  another  against 
Joseph  McCray  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal,  and  plain- 
tiff named  prosecutes  a  croas-ai^eal.  Af- 
flimed  on  the  original  and  the  cross  appeal. 

E.  H.  Oalther,  R.  L.  Black,  and  J.  F.  Yan- 
arsdall,  all  of  Hanodsburg,  for  appellants. 
O.  E.  Rankin  and  R.  W.  Keoion,  both  of 
Harrodsburg,  tor  appellee. 

CARROLL,  J.  Isaac  McCray  died  in  1894, 
leaving  a  win  that  devised  his  property  to 
his  widow,  Catherine  MeCray.  He  left  sur- 
viving him  three  children,  the  appellants,  3. 
W.  and  Isaac  McCray,  and  the  appellee,. 
Afattie  McCray,  who  married  Com.  At  the 
time  of  the  death  of  Isaac  McCray  Mattle 
was  about  24  years  old,  J.  W.  about  21, 
and  Isaac  19.  All  of  these  diildren  lived 
with  their  mother  until  March,  1903,  when 
Mattle  married  and  left  home,  and  after 
her  marriage  the  two  boys,  neither  of  whom 
had  married,  and  the  mother  lived  together 
until  her  death  In  1913. 

Isaac  McCray  at  his  death  left  a  farm 
containing  about  153  acres,  and  about  $900 
in  money  and  personal  property  after  the 
payment  of  his  debts.  This  farm  was  sold 
by  the  widow  in  September,  1900,  for  $4,590. 
In  May,  1896,  she  purchased  a  small  tract 
of  land  for  $386,  and  in  1897  sold  it  to 
Samuel  Com  for  $750.  In  Fehmary,  1897, 
she  purchased  another  tract  of  land  for  $1,- 
900,  and  sold  this  in  February,  1900,  for  $2.- 
786.  In  October,  1900,  she  bought  a  body 
of  land  containing  207  acres  for  $9,348,  one- 
third  of  which  was  paid  in  cash,  and  for  the 
balance  two  notes  were  executed,  which  were 
paid  on  or  before  November,  1902.  In  No- 
vember, 1903,  for  the  recited  consideration 
of  $4,568,  she  conveyed  101  acres  of  this 
207-acre  tract  to  her  two  sons,  retaining  the 
remainder,  which  she  died  the  owner  of. 

After  the  death  of  the  mother,  and  in  Feb- 
ruary, 1914,  Mattle  Corn  brought  this  suit 
against  her  brothers  for  the  purpose  of  set- 
tling the  estate  of  her  mother,  who  died  in- 
testate leaving  very  little,  if  any,  personal 
estate,  and  owing  no  debts  except  perhaps  a 
few  trifling  ones,  and  to  charge  her  brothers 
with  advancements  amounting  to  about  $17,- 
000.  It  was  averred  that  the  101-acre  tract 
of  land  conveyed  to  them  by  their  mother 
was  an  advancement  to  them,  and  that  after 
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the  death  of  her  husband  she  had  givtaa  to 
them  property  as  well  as  rents  and  profits 
amonntlug  to  several  thousand  dollars. 

For  answer  to  this  suit  the  brothers,  after 
denying  the  arerments  of  the  petition,  set 
up  that  they  had  paid  the  consideration  re- 
cited In  the  deed  from  their  mother  in  im- 
provements put  on  land  owned  by  her  and  In 
services  rendered  to  her,  Including  expenses 
Incurred  for  her  benefit,  an  aggregated  sum 
amounting  to  much  more  than  the  recited 
consideration  la  the  deed.  They  further  set 
up  a  claim  against  their  mother's  estate  for 
an  amount  composed  of  various  items  of 
service  and  attention  after  1903  aggregat- 
ing a  sum  equal  to  the  value  of  the  107  acres 
owned  by  their  mother  at  her  death. 

After  the  pleadings  had  been  made  np,  the 
case  was  referred  to  the  master  commissioner 
of  the  court  to  ascertain  and  report  the 
amount  of  advancements  made  to  the  chil- 
dren by  their  mother  and  the  amount  of 
rent  with  which  the  boys  were  chargeable. 
The  commissioner's  report  showed  that  Mat- 
tie  had  never  received  anything  from  the 
estate  of  her  mother  or  father  except  some 
personalty  worth  not  less  than  |50  nor  more 
.than  $150;  and  we  might  here  add  that  the 
evidence  shows  that  $75  would  be  a  fair  valu- 
ation of  everything  that  she  received  from 
both.  The  report  further  showed  that  the 
two  boys,  in  addition  to  the  101  acres  convey- 
ed to  them  by  their  mother,  had  accumulated 
a  considerable  estate. 

The  court,  upon  exceptions  to  the  report  of 
the  commissioner,  adjudged  that  Mattle  was 
entitled  to  $1,500  more  out  of  the  estate  left 
by  her  mother  than  her  brothers,  or,  In  other 
words,  charged  them  jointly  with  $1,500  as 
advancements.  The  107  acres,  the  title  to 
which  was  In  the  mother  when  she  died,  was 
ordered  to  be  sold,  and  the  proceeds  equally 
divided  between  the  three  children,  except 
that  out  of  the  proceeds  Mattle  was  to  get 
$1,500  more  than  her  two  brothers  Jointly. 
It  may  here  be  observed  that  the  107  acres 
was  sold  under  the  Judgment  of  the  court  for 
$100  an  acre.  To  so  much  of  the  Judgment 
as  gave  Mattle  $1,500  out  of  the  shares  of 
her  brothers  the  brothers  prosecute  this  ap- 
peal, and  she  prosecutes,  a  cross-appeal,  com- 
plaining that  the  court  should  have  allowed 
her  an  attorney's  fee  of  at  least  $300,  and 
charged  the  brothers  with  several  thousand 
dollars  as  advancements  In  place  of  $1,500. 

The  evidence  shows  that  the  mother  and 
the  three  children  were  Industrious,  saving, 
thrifty  people.  Mattle  and  her  mother  stay- 
ed at  home  and  worked  and  saved  about  the 
house  until  her  marriage  In  March,  1903,  at 
which  time  she  was  about  33  years  old,  and 
the  boys  worked  and  saved  about  the  farm. 
Of  course,  a  large  part  of  the  money  made 
while  they  all  lived  together  was  the  result 
of  the  labor  and  good  business  qualities  of 
the  boys,  but  Mattle  did  her  part  by  faith- 
ful service  at  home.  Her  father  had  given 
her  an  old  organ,  and  when  she  left  home  In 


March,  X0OS,  ap<m  her  marriage  with  Com, 
she  to<A  with  her,  or  rather  there  was  sent 
to  her,  about  $50  worth  of  odds  and  ends 
gathered  about  the  place,  and  nothing  was 
given  to  her  afterwards.  At  this  time  it  will 
be  noticed  that  her  mother  had  the  title  to 
207  acres  of  land,  the  purchase  price  of 
which,  amounting  to  $9,348,  had  been  paid  In 
full,  and  that  six  months  after  she  left  her 
mother,  for  the  recited  constdetathm  of  ^- 
568  paid  In  labor  and  service,  deeded  to  the 
boys  101  acres  of  this  land.  It  ml^t  there- 
fore _be  said  that,  while  Mattle  for  her  serv- 
ices got  $90  from  her  mother,  the  boys  for 
their  services  got  land  valued  in  the  deed  at 
$4,568.  In  attempting  to  explain  this  dis- 
crimination against  Mattle,  the  argument  is 
made  for  the  boys  that  this  land  was  not  giv- 
en to  them  as  an  advancement,  but  for  a 
valuable  consideration  paid  by  them  In  serv- 
ices to  their  mother  In  labor  and  Improve- 
ments and  the  like.  And  the  principal  ques- 
tion in  this  case  is:  Was  this  101  acres  an 
advancement  to  them,  or  did  they.  In  fact, 
pay  the  valuable  consideration  recited  in  the 
deed? 

[1,  2]  It  is  provided  in  section  1407  of  the 
Kentucky  Statutes  that: 

"Any  real  or  personal  property  or  money, 
given  or  devised  by  a  parent  or  grandparent  to 
a  descendant,  shall  be  charged  to  the  descendant 
or  those  claiming  through  him  in  the  division 
and  distribution  of  the  undevised  estate  of  the 
parent  or  grandparent ;  and  such  party  shall  re- 
ceive notiiing  further  therefrom  until  the  other 
descendants  are  made  proportionately  e^ual  with 
lum,  according  to  his  descendible  and  distributa- 
ble share  of  the  whole  estate,  real  and  personal, 
devised  and  undevised.  The  advancement  shall 
be  estimated  according  to  the  value  of  the  prop- 
erty when  given.  The  maintaining  or  educat- 
ing, or  the  giving  of  money  to  a  child  or  grand- 
child, without  any  view  to  a  portion  or  settle- 
ment in  Ufe,  shall  not  be  deemed  an  advance- 
ment" 

Counsel  for  appellants  conoede  that,  if  the 
101  acres  deeded  to  the  boys  by  their  moth- 
er was  an  advancement  within  the  mean- 
ing of  this  statute,  they  should  be  charged 
with  the  value  of  the  property  at  the  time 
the  deed  was  made.  But  they  insist  that 
this  conveyance  was  made  for  a  valuable 
consideration,  or.  In  other  words,  for  the 
consideration  expressed  In  the  deed,  and 
therefore  the  advancement  statute  has  no 
application  to  this  transaction.  It  la  fur- 
ther urged  that,  as  the  recital  in  the  deed 
setting  out  the  consideration  was  not  at- 
tacked in  the  j>etition  on  the  ground  of  fraud 
or  mistake,  this  recital  is  conclusive  evi- 
dence of  the  fact  that  the  consideration  was 
In  truth  the  sum  named. 

We  do  not  think,  however,  that  It  Is  nec- 
essary in  cases  like  this  that  the  petition 
should  charge  that  the  recited  consideration 
was  inserted  In  the  deed  by  either  fraud  or 
mistake.  The  statute  provides  that  any 
property  given  by  a  parent  to  a  child  shall 
be  charged  as  an  advancement,  and,  no  mat- 
ter what  the  recited  consideration  In  the 
conveyance  sought  to  be  charged  as  an  ad- 
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vancement  may  be,  this  recital  is  not  conclu- 
Bive;  nor  Is  It  eBsentlol  tliat  it  should  be 
averred  or  shown  that  It  was  made  either 
by  fraud  or  mistalie,  but,  when  the  instru- 
ment recites  the  consideration,  and  it  Is 
sought  to  charge  the  pr<^rty  conveyed  as 
an  advancement,  the  burden  of  proof  Is  on 
the  person  asking  that  it  be  charged  as  an 
advancement  to  show  that  It  was,  in  fact, 
an  advancement,  and  not  made  for  a  vain- 
able  consideration. 

The  principle  announced  in  Anheier  v.  De- 
long,  164  Ky.  694,  176  S.  W.  195,  is,  we  think, 
controlling  here.  In  that  case  the  ^ort 
was  made  to  show  that  a  deed  which  recited 
a  valuable  consideration  was,  in  truth,  a  con- 
veyance in  consideration  of  marriage,  and 
the  point  was  made  that,  as  there  was  no 
averment  ^n  the  petition  of  fraud  or  mis- 
take in  the  terms  or  conditions  of  the  deed, 
the  recited  consideration  was  coocluslve. 
But  we  said: 

"But  this  rale  has  no  application  to  a  case  like 
this,  as  the  rights  of  the  parties  to  the  restora- 
tion of  the  property  are  determined  by  the  provi- 
sions of  the  Code,  and,  if  it  appears  that  the 
property  sought  to  be  recovered  was  received  by 
the  other  party  'directly  or  indireotly^  from  or 
through  the  other,  during  marriage,  in  consid- 
eration or  by  reason  thereof,'  the  party  so  re- 
ceiving the  property  must  restore  it.  The  reci- 
tations of  the  deed  are  not  controlling,  although, 
if  the  deed  should  recite  a  consideration  of  value, 
the  burden  of  showing  the  true  consideration 
would,  nf  coarse,  be  npon  the  party  seeking  the 
restoration. 

"The  only  question  to  be  determined  in  this 
class  of  cases  is:  Was  the  property  received,  di- 
rectly or  indirectly,  from  or  through  the  other, 
dnring  marriage,  and  in  consideration  or  by  rea- 
son thereof,  and  this  is  necessarily  a  question  of 
fact  to  l>e  determined  as  any  other  question  of 
fact.  If  the  deed  recites  a  valuable  considera- 
tion or  other  consideration  than  one  arising  di- 
rectly or  indirectly  out  of  the  marriage  relation, 
it  may  be  shown  tliat  the  recited  consideration 
was  not,  in  fact,  the  real  or  true  consideration, 
and  that  there  was  no  valuable  consideration  or 
other  consideration  than  the  one  arising  out  of 
the  marriage  relation." 

In  addition  to  this,  it  has  been  written  In 
several  cases  that: 

The  parent  "cannot,  by  a  mere  declaration  of 
his  intention,  either  make  that  an  advancement 
which  is  not  such  by  law,  or  exempt  one  of  liis 
children  from  liability  to  account,  tor  money  or 
property  he  has  given  to  him,  with  which  the 
statute  makes  him  chargeable."  Olai^Q  v. 
Clarke,  17  B.  Mon.  698;  Cleaver  v.  Kirk's 
Heirs,  3  Mete.  270;  Shawhan  v.  Shawhan's 
Adm'r.,  10  Bush,  600. 

Now,  If  the  appellant  cannot  by  verbal 
dedaratlon  prevent  that  from  being  an  ad- 
vancement which  the  statute  provides  shall 
be  one,  we  think  It  necessarily  follows  that 
he  cannot  do  it  by  a  written  declaration  or 
by  a  writing  of  any  kind.  So  that,  what- 
ever the  Intention  of  the  parent  may  be  in 
giving  property  to  his  children,  and  whether 
this  intention  is  manifested  by  words  or  in 
writing,  the  statute,  and  not  the  intention 
however  expressed,  will  control.  As  said  In 
Clarke  v.  Clarke,  supra: 

"The  object  of  the  statute  seems  to  be  to  pro- 
duce perfect  equality  in  distribnting  the  estate 


of  a  decedent  not  disposed  of  by  will  among  the 
persons  entitled  thereto.  This  object  might  be 
in  a  great  degree  frustrated  by  allowing  the  in- 
tention of  the  giver  to  intervene,  and  have  the 
effect  of  avoiding  the  express  and  imperative  req- 
uisitions of  the  statute." 

And  this  constructimi  of  the  statute  has 
been  consistently  adhered  ta 

The  case  of  Gordon's  Hdrs  t.  Gordon,  1 
Mete.  285,  is  also  conclusive  of  the  question 
that  the  recital  in  a  deed  by  a  parent  to  bis 
child  that  the  land  was  conveyed  for  a  valu- 
able consideration,  stating  It,  does  not  pre- 
vent the  other  heirs  from  showing  that  It 
was,  in  fact,  an  advancement.  To  the  same 
eifect  is  Crafton  y.  Inge,  124  Ky.  88,  98  S. 
W.  325,  30  ICy.  Lew  Rep.  313. 

[3,  4]  The  question  therefore  recurs:  Was 
this  conveyance  made  for  a  valuable  consid- 
eration, or  was  it  a  gift  In  the  meaning  of 
the  statute,  to  be  charged  as  an  advance- 
ment? And,  Mrs.  Com  having  the  burden  of 
proof  on  this  Issne,  does  the  evidence  show 
that  It  was.  In  fact,  a  gift? 

It  seems  to  be  conceded  that  no  money 
consideration  was  paid  by  the  boys  for  this 
land,  bnt  there  Is  evidence  that  Mrs.  Mc- 
Cray  said  at  the  time,  and  before  the  deed 
was  made,  that  she  Intended  to  convey  the 
boys  this  land  In  consideration  of  the  labor 
and  services  they  had  rendered  to  her.  And 
this  evidence  was  competent  Hill  v.  Hill,  122 
Ky.  681,  92  S.  W.  924,  29  Ky.  Law  Rep.  201. 
And  it  Is  not  to  be  disputed  that  these  boys 
did  render  much  and  valuable  service  tn  the 
care  of  the  estate  left  by  their  father  and  In 
the  accumulation  of  the  Increase  in  Its  ex- 
tent as  well  as  Its  valne.  They  were  capable 
business  men,  good  farmers,  and  to  their 
energy.  Industry,  and  skill  there  may  be  at- 
tributed the  acquisition  of  a  large  part  of 
the  estate  ovmed  by  their  mother  at  the 
time  this  conveyance  was  made  In  1903.  Bnt, 
while  this  is  so,  it  should  not  be  forgotten 
that  during  the  years  that  their  efTorta  were 
largely  contributing  to  the  building  np  of 
this  estate  Mattle  was  also.  In  her  narrow 
environment  and  according  to  her  strength 
and  opportunity,  working  as  faithfuiiy  and 
saving  as  economically  as  her  brothers.  For 
their  labor  and  skill  their  mother  gave  them 
land  worth  easily  $4,568,  If  not  more,  and  to 
Mattle,  for  her  years  of  attention  and  labor, 
she  gave  personal  property  not  exceeding  In 
value  $50. 

It  should  also  be  kept  in  mind  that  the 
boys  at  all  times  from  the  death  of  their  fa- 
ther had  the  use  and  control  of  the  farm  and 
its  increase  and  profits.  They  started  with 
the  land  left  by  him  when  he  died,  and,  vis- 
ing this  land  as  a  base  of  operations,  they 
were  enabled  out  of  the  increase  and  profits 
from  it,  as  well  as  from  other  land  purchas- 
ed with  the  profits  made  on  this,  to  Increase 
the  value  of  the  estate  of  their  mother,  and 
at  the  same  time  build  up  their  own  estate. 

It  may  be  true  that  the  services  of  these 
boys  during  the  ten  years  between  the  death 
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of  tbeir  fatber  and  tlie  conveyance  of  tbls 
land  to  them  was  worth  the  recited  consid- 
eration In  the  deed.  But  under  the  circum- 
stances of  this  case  this  is  not  the  way  the 
transaction  should  be  looked  at  During 
these  years  they  were  working  for  themselves 
as  well  as  their  mother.  They  derived  and 
had  reasonable  expectation  of  deriving  much 
larger  benefits  from  their  labor  and  services 
than  their  mother  did,  and  It  might  be  said 
that  the  increase  In  the  estate  and  the  abil- 
ity to  buy  this  207  acres  of  land  was  the 
result  of  the  combined  efforts  of  the  capital 
of  the  mother  and  the  labor  of  the  boy& 
We  are  therefore  of  the  opinion  that  they 
should  be  charged  with  the  value  of  this 
land  as  an  advancement  at  the  time  the  con- 
veyance was  made. 

Counsel  In  their  brief  say  that  tbls  land 
at  the  time  It  was  deeded  to  the  boys  was 
worth  $75  an  acre,  but  the  record  does  not 
show  that  It  was  worth  this  much.  But  that 
it  was  worth  tally  the  amount  recited  In  the 
consideration  Is,  we  think,  very  clearly  es- 
tablished; and  so  the  lower  court  correctly 
adjudged  that  Mattle  should  have  one- third 
of  this  amount 

[S]  It  is  further  urged  In  her  behalf  that 
the  boys  should  be  charged  with  the  reason- 
able rent  of  the  106  acres  retained  by  their 
mother  from  1903  until  the  death  of  their 
mother  in  1913,  and  also  with  the  rent  of  the 
other  land  owned  by  her  and  used  by  them 
before  this  207  acres  was  purchased.  But 
under  the  circumstances  of  the  case  we  do 
not  find  ourselves  able  to  agree  with  this 
view.  It  Is  true  the  evidence  shows  very 
clearly  that  the  boys  not  only  had  the  use  of 
this  100  acres  from  1903  until  the  death  of 
their  mother,  but  also  the  use  of  all  the  land 
owned  by  her  from  the  time  her  husband 
died.  But,  while  this  is  so,  they  were  con- 
tinually Improving  and  building  this  land  up, 
and  by  their  labor  and  skill  as  farmers  in- 
creasing its  value,  and  Mrs.  Corn  reaped,  In 
a  substantial  way,  the  benefit  of  tbls  Increase 
in  value,  because  she  got  one-third  of  the 
proceeds  realized  from  the  sale  of  the  106 
acres,  and  the  207  acres  of  which  It  was  a 
part  was  paid  for  out  of  the  proceeds  of  the 
other  land  and  the  Income  and  profits  there- 
of which  had  been  largely  created  by  the  ef- 
forts of  the  boys. 

[»]  We  do  not,  however,  wish  to  be  under- 
stood as  holding  that  rents  cannot  be  charg.- 
ed  as  an  advancement ;  for  It  has  often  been 
written  by  this  court  that  a  child  who  has 
the  use  of  land  may  be  charged  with  the 
value  of  this  use  as  an  advancement  Thus 
In  the  case  of  Wakefield  v.  Gllliland's  Adm'r, 
18  S.  W.  769,  13  Ky.  Law  Bep.  845,  Judge 
Pryor,  speaking  for  the  court,  said: 


„ ''We  think  it  weH  settled  In  this  state  In 
Sbawhan  ▼.  Shawhan,  10  Bush,  600,  and  in  oth- 
er cases,  that  the  value  of  the  use  and  occupa- 
tion of  land  by  one  child  under  no  contract  of 
renting,  although  holders  at  the  will  and  pleas- 
ure of  the  father,  must  be  accounted  for  by  the 
child  as  an  advancement  in  the  settlement  and 
distribution  of  the  father's  estate,  and  also  set- 
tled that,  if  there  is  a  consideration  to  be  paid 
for  the  use  that  is  merely  nominal  and  inade- 
quate to  such  an  extent  as  to  show  injustice 
and  inequality  in  the  distribntion,  the  chancel- 
lor will  disregard  such  a  consideration,  and  re- 
quire the  child  receiving  the  use  of  the  proper- 
ty to  account  for  its  reasonable  value." 

Other  cases  holding  that  rents  may  be 
charged  as  advancements  are  JTord  v.  Thomp- 
son, 1  Meta  6S0;  Hamilton  v.  Moore,  70  8. 
W.  402,  24  Ky.  Law  Rep.  982;  Qarrott  v. 
Rives,  80  S.  W.  619,  26  Ky.  liaw  Rep.  10; 
Bowles  V.  Winchester,  13  Bush,  1. 

The  boys  asserted,  as  stated,  a  Ijirge  coon- 
terclalm  for  services  and  attention  given  to 
their  mother  during  the  last  few  years  of  her 
life,  which  was,  they  say,  quite  a  charge  on 
them ;  but  we  do  not  find  any  merit  in  this 
claim.  She  had  labored  many  years  contin- 
uously and  faithfully  for  them,  and  it  was 
no  lees  than  their  duty  to  take  care  of  her 
when  age  and  infirmities  made  her  a  burden 
In  place  of  a  benefit  to  them. 

[7,  S]  The  court  refused  to  allow  the  attor- 
neys for  Mattle  the  attorney  fee,  or  any  part 
of  It,  which  they  claimed  on  the  ground  that 
they  were  entitled  to  an  attorney  fee  to  be 
paid  out  of  the  estate,  as  the  suit  was  bronght 
for  a  settlement  of  the  estate  of  Mrs.  McCray. 
In  one  sense  the  suit  was  brought  to  settle 
her  estate,  but  in  a  larger  sense  It  was 
brought  for  the  purpose  of  charging  the  boys 
with  advancements  received  from  her.  Mrs. 
McCray  really  had  no  estate  to  settle.  She 
left  neither  personal  estate  of  substantial  val- 
ue nor  debts.  All  that  she  had  was  the  106 
acres  of  land.  There  was  at  no  time  any  ques- 
tion made  as  to  Mattie's  right  to  one-third  of 
this  land  or  of  its  proceeds.  The  entire  con- 
test grew  out  of  the  effort  to  charge  the  boys 
with  advancements,  and,  although  the  attor- 
neys of  Mattle  might  be  entitled  to  a  nominal 
attorney  fee  for  bringing  a  suit  to  have  the 
land  sold  and  the  proceeds  divided,  we  do  not 
under  the  circumstances  of  this  case  think 
the  disallowance  of  the  fee  to  which  they 
were  entitled  for  this  service  of  sufficient 
moment  to  justify  a  reversal  of  the  case. 
Wakefield  v.  Gllllland,  18  8.  W.  768,  13  Ky. 
Law  Rep.  845. 

We  have  carefully  considered  this  entire 
record,  and  have  reached  the  conclusion  that 
the  Judgment  appealed  from  Is,  under  all  the 
facts  and  circumstances,  equitable  and  Just, 
and  it  is  affirmed  on  the  original  and  cross 
appeal. 
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HOME  LAUNDRY  CO.  «t  aL  t.  OITX  OP 
LOUISVILLE  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 
^1916.) 

1.  MCNIOIPAL  COEPORATIONS  <S=»865— Stbkbtb 

—What  Conbtitutes  "Stbebt." 

A  "atreet"  ia  a  public  way  through  a  city, 
town,  or  village,  and  ordinarily  ia  a  public  way 
for  footmen,  persona  upon'  horseback  and  in  ve- 
hicles, and  for  the  travel  of  vehicles  necessary 
to  be  used  in  transporting  commodities  of  trafiSc 
and  whatever  may  be  used  by  the  public  for 
their  pleaaure  or  necessities,  and  ordinarily  con- 
templates a  carriageway  and  a  footway,  but  a 
pubuc  way  is  nevertheless  a  street,  though  its 
use  is  confined  to  travel  by  pedestrians  only. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  §  1441 ;  Dec  Dig.  4=s> 
665. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Street] 

2.  Municipal  Cobpobatioms  «=>703— Stbekts 
— AuTHOEiTT  OF  City's  Govebninq  Boot. 

The  governing  bodies  of  cities  and  towns 
are  generally  invested  with  authority  to  regu- 
late and  control  the  use  of  streets,  and  may  des- 
ignate a  portion  of  the  street  for  the  use  of  foot- 
men and  a  iwrtion  for  the  use  of  vehicles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |g  1509-1513;  Die 
Dig.   <S=»703.] 

3.  Dedication  9=>55— Imposing  Conditions 
— Stbeetb. 

The  dedicators  of  a  public  way  may  Impose 
any  condition  as  to  its  use  which  they  may  desire, 
and  may  limit  a  street  to  the  use  of  pedestrians. 
[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {{  98,  99,  101,  102;  Dec.  Dig.  «=> 
55.] 

4.  Munioifai.  Cobpobations  «=>703— Stbestb 
— Reoulation. 

It  is  within  the  authority  of  a  city,  if  ben- 
eficial to  the  public,  to  control  by  reasonable 
regulations  the  use  which  may  be  made  of  cer- 
tau  streets,  as  by  limiting  the  weight  of  loads 
to  be  hauled  over  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1509-1613;  Dec. 
Dig.  «=>703.] 

6.  Mtjnicipai.  Cobpobaxionb  €=>6e9— Stbeets 
— Rights  of  Abuttino  Ownebb. 

In  addition  to  the  rights  which  as  a  member 
of  the  community  an  abutting  owner  has  in  a 
street,  he  has  rights  to  the  use  of  the  street 
which  are  peculiar  to  himself,  including  that  of 
ingress  and  egress  to  and  from  his  property  over 
and  from  the  street 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1445 ;  Dec.  Dig.  ®=9 
669.1 

6.  Municipal  Cobpobations  ^=9669— Stbeets 
— Rights  or  Abutting  Ownebs. 

An  abutting  property  owner  may  make  any 
reasonable  use  of  a  street  which  will  not  inter- 
fere with  the  enjoyment  of  the  use  of  it  by  the 
public,  his  rights  growing  less  as  the  public 
needs  increase,  and  what  may  be  deemed  a  rea- 
sonable use  depending  much  on  the  local  sit- 
uation and  on  public  usage. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1445 ;  Dec  Dig.  e=> 
669.] 

7.  Dedication  «=»57— Pxjbposes  of  Dedica- 
tion— Stbeets  . 

A  strip  of  land  16  feet  wide  ia  the  rear  of 
a  courthouse  lot  dedicated  by  the  <dty,  as  a  pri- 
vate owner,  and  hy  other  private  owners  of  land 
in  the  block  as  a  street,  was  not  dedicated  or 


accepted  as  a  street  in  the  ordinary  use  of  that 
term  in  view  of  Act  March  24,  1851  (Lews 
1850-51,  c  692),  denying  to  the  general  councU 
of  the  city  the  right  to  accept  the  dedication  of 
a  street  less  than  60  feet  in  width. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {  100;    Dec  Dig.  <S=»57.] 

8.  Dedication     «=»36  — Acceptance  — Con - 

FOBMITT  TO   OFFEB. 

The  acceptance  of  a  dedication  in  violation 
of  the  conditions  of  the  grant  is  a  nullity  if 
objection  is  seasonably  made. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  t  72;   Dec  IMg.  <S=»36.] 

9.  Dedication  4=>58— Dedication  fob  Spe- 
cific PuBPosE — Use. 

If  a  dedication  is  made  for  a  specific,  lim- 
ited, and  defined  purpose,  the  subject  of  the  dedi- 
cation cannot  be  used  for  another  purpose,  if 
those  having  rights  under  the  dedication  make 
seasonable  objection  to  its  misuser. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §  100;   Dec  Dig.  «=95a] 

10.  Municipal  Cobpobations  «=»648  — 
SiBEETs — Establishment  by  Pbescbiption. 

A  municipality  or  the  public  may  acquire 
a  right  to  the  use  of  a  street  by  adverse  user. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §{  1421,  1422;  Dec 
Dig.  «=»d4&] 

11.  MnnioiPAii  Cobpobations  «=s>658  — 
Stbeets— Tituc  and  Right  of  Municipal- 
ity. 

A  munidpality  in  its  governmental  capac- 
ity holds  streets  as  a  trustee  for  the  public 

[Ed.  Note.— For  other  cases,  see  Municipal 
CJorporations,  Cent  Dig.  {  1430;  Dec  Dig.  <$=» 

65ay 

12.  Municipal  (Cobpobations  «=>648  — 
Stbbets— Establishment  by  Pbescbiption. 

When  a  municipality  through  its  officers 
and  agents  takes  and  holds  land  for  a  street  ad- 
versely to  the  rights  of  the  owner  in  fee  for  the 
statutory  period,  accompanied  by  a  use  of  it  by 
the  public  in  the  manner  necessary  to  create  an 
easement  by  prescription  in  the  street  the  title 
to  its  use  as  a  street  becomes  f  uUy  vested  in  the 
public 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Sl  1421,  1422;  Dec 
Dig.  (8=>648.] 

18.  Advsbsb  Possession  iS=»8— Stbeets— Ex- 
tinguishment OF  Easement  by  Advebse 

POBBEBSION. 

An  individual  may  by  adverse  possession 
for  the  statutory  period  of  lands  dedicated  for 
a  public  use  acquire  titie  to  them,  but,  under 
the  express  provisions  of  Ky.  St.  1915,  {  2546, 
possession  of  streets,  alleys,  and  public  ease- 
ments is  not  deemed  adverse  until  the  city  au- 
thorities are  notified  in  writing  that  such  pos- 
session will  be  adverse. 

[BM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Ont  Dig.  {i  14,  27,  43-57;  Dec.  Dig. 
*&— >8.] 

14.  Municipal  Cobpobations  <S=»669  — 
Stbbkts— Rights  of  Abutting  Ownebb — 
Lobs  by  Pbescbiption. 

The  peculiar  rights  of  an  abutting  proper- 
ty owner  to  the  use  of  a  street  for  ingress  and 
egress  to  and  from  his  property  with  teams  and 
vehicles  is  a  private  right  of  his  own  not  shared 
by  the  public,  and  the  municipality  does  not 
hold  such  right  as  a  trnstee  for  him,  and  hence 
he  may  lose  it  by  adverse  user  under  circum- 
stances justifying  the  enforcement  of  that  doc- 
trine. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  f  1445 ;  Dec.  Dig.  «=> 
669.] 
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15.  MUNICIPAI.         COBPOBATIONB        ®=669  — 

Streets— Rights   of  ABtrmNO  Ownkbs— 

Loss  BT  Pbesckiption. 

In  1851  the  general  council  of  a  city  adopt- 
ed a  resolution  authorizing  the  mayor  to  give 
eight  feet  of  the  city's  land  in  the  rear  of  the 
courthouse  lot  for  pubUc  use,  provided  the  own- 
ers of  property  on  the  north  side  of  such  strip 
would  dedicate  eight  feet  for  public  use,  and 
provided  the  street  was  only  to  be  used  by  pedes- 
trians, and  not  for  wagons,  carts,  or  drays.  The 
city,  as  a  private  owner  of  property,  and  the 
other  abutting  property  owners  thereupon  ex- 
ecuted a  deed  dedicating  such  strip  as  a  street 
denominated  "Court  place,"  with  no  provision 
that  it  was  to  be  used  by  pedestrians  only. 
There  was  no  formal  acceptance  by  ordinance 
of  the  general  council,  but  the  city,  as  a  gov- 
ernmental entity,  took  charge  and  control  of 
such  place,  and  improved  it  at  the  cost  of  the 
abutting  owners,  including  the  city,  by  paving 
it  as  sidewalks  are  paved.  Thereafter  for  many 
years  its  use  was  limited  to  pedestrians,  and 
neither  the  public  nor  abutting  property  owners 
used  it  as  a  carriageway.  Held  that,  assuming 
that  such  place  was  dedicated  as  an  ordinary 
street  over  which  abutting  property  owners  had 
the  right  to  haul  with  vehicles  to  and  from  their 
property,  it  was  so  constructed  as  to  constitute 
notice  to  the  public  and  every  one  that  Its  use 
was  limited  to  pedestrians,  and  the  abutting 
owners'  rights  of  egress  and  ingress  with  vehi- 
cles was  barred  by  the  expiration  of  16  years. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  144JS ;  Dec.  Dig.  ^=3 
669.1 

16.  Municipal  Cobpobations  ^s>669  — 
Streets— Rights  of  Abdttiwo  Ownebb— Es- 
toppel. 

The  physical  characteristics  of  such  street 
and  the  manner  of  Its  construction  and  use  having 
been  notice  to  each  successive  abutting  property 
owner  of  the  use  to  which  it  was  limited,  one 
designing  to  acquire  property  upon  it  could  not 
have  been  misled  as  to  the  uses  which  he  oould 
make  of  it,  and  was  estopped  to  complain  that 
he  was  not  permitted  to  use  it  for  venicles. 

[Ed.  Note.— For  other  cases,  see  •Municipal 
Corporations,  Cent  Dig.  {  1445 ;  Dec.  Dig.  ^=> 
668.1 

17.  DXDIOATIOn  «=»31— ACCEPTANCB— Nbces- 
BITT. 

A  dedication  is  an  offer,  and  must  be  ac- 
cepted before  it  is  complete. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  SI  64,  65;   Dec.  Dig.  <8=>31.] 

18.  Dedication  i&=j36  —  Acceptahce  —  Con- 

FOHMITT  to  OfFEB. 

A  dedicator  has  the  right  to  require  the  ac- 
ceptance to  be  made  according  to  the  terms  of 
his  offer,  or  not  at  all,  but  may  waive  any  con- 
ditions of  the  offer,  and,  if  the  dedication  is  ac- 
cepted without  some  of  the  conditions  imposed, 
and  the  dedicators  assent  to  it  and  waive  the 
conditions,  they  cannot  thereafter  complain,  es- 
pecially after  the  acceptor  has  expended  money 
and  labor  upon  it  in  fitting  it  for  its  purpose. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  J  72;    Dec  Dig.  <g=936.] 

19.  Municipal      Cobpobatiors      $=9703  — 

Stbeets— Advbbsb  TJbk. 

Where  a  narrow  strip  in  the  rear  of  a 
courthouse  was  paved  as  sidewalks  are  usually 
paved,  and  not  in  the  manner  of  streets  for  the 
passage  of  vehicles,  and  for  a  great  many  years 
used  as  a  way  for  pedestrians  only,  the  use  of 
it  as  a  carriageway  tjy  municipal  officers  by  the 
occasional  driving  of  a  vehicle  along  it  by  city 
employes  during  a.  portion  of  one  ^ear  did  not 
create  it  a  carriageway;  as  the  city  held  the 
street  as  trustee  of  the  public,  and  its  acts  could 


not  destroy  the  rights  of  the  public  to  preserve 
and  use  the  street  for  its  benefit  as  a  place  free 
from  the  obstruction  of  vehicle  traffic. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  1509-1513;    Dec. 
Dig.  <e=9703.] 
20.  Municifai,      OobfobatiOns       *=i708  — 

Stmsets— Use  as  Highway— Sidewalks. 
A  city  ordinance  prohibited  any  one  from 
driving  on  or  over  a  sidewalk  otherwise  than 
in  going  to  and  from  premises  occupied  or  own- 
ed by  tiie  person  making  such  use  of  the  side- 
walk, and  then  only  at  such  times  and  in  such 
manner  as  would  not  interrupt  or  inconvenience 
the  traveling  public  Another  section  of  the  or- 
dinance provided  that  nothing  therein  should 
prohibit  the  necessary,  temporary  use  of  side- 
walks while  actually  receiving  or  shipping  good* 
or  merchandise  and  for  putting  up  coal,  pro- 
vided sufficient  passway  was  left  for  pedes- 
trians. Held,  that  these  provisions  should  be 
construed  together,  and  related  to  sidewalks  up- 
on streets  used  as  streets  are  ordinarily  used, 
and  granted  the  privilege  to  drive  across  the 
sidewalk,  and  did  not  authorize  an  owner  of 
property  abutting  upon  a  narrow  street  used 
only  as  a  way  for  peaestrians  and  paved  as  side- 
walks are  paved  to  drive  along  it  longitudinally 
for  the  purpose  of  delivering  coal  at  its  abut- 
ting premises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1609-1518;  Dec 
Dig.  «=»703.] 

Appeal  from  CBrcult  Court,  Jefferson 
County,  Cbancery  Branch,  First  Division. 

Action  by  the  Home  Laundry  Ocnnpany 
and  others  against  the  City  of  LonlsvUle 
and  others.  From  a  Judgment  dismlaslng 
the  petition,  plaintiffs  appeaL    Affirmed. 

Dodd  &  Dodd,  of  LouisvlUe,  for  appel- 
lants. Pendleton  Beckley  and  Joseph  BL 
Lee,  both  of  Louisville,  for  appellees. 

HUBT,  J.  Within  the  square  embraced  by 
Market  street  upon  the  north,  Jefferson 
street  upon  the  south,  Fifth  street  upon  the 
east,  and  Sixth  street  upon  the  west,  in  the 
city  of  Louisville,  is  a  short,  narrow,  public 
way  known  as  Court  place.  Upon  the  south 
side  of  this  square,  and  bordering  upon  Jef- 
ferson street.  Is  situated  the  lot  upon  which 
stands  the  main  building  of  the  Jefferson 
county  courthouse.  To  the  east  of  the  court- 
house, which  stands  immediately  upon  Jef- 
ferson street,  midway  of  the  lot,  and  be- 
tween It  and  Fifth  street,  there  Is  a  vacant 
area,  which  Is  Inclosed  by  an  Iron  fence  rest- 
ing upon  a  stone  base.  A  similar  area  and 
similarly  inclosed  Is  situated  upon  the  west 
side  of  the  courthouse  and  between  it  and 
Sixth  street  Immediately  north  of  the  main 
building  of  the  courthouse,  and  extending 
from  Fifth  to  Sixth  streets  is  Court  place. 
It  is  16  feet  In  width.  To  the  north  of  It 
and  abutting  upon  It,  are  the  St  Nicholas  Ho- 
tel, the  buildings  of  the  Home  Laundry  Com- 
pany, the  Baldwin  Book  Company,  the  an- 
nex to  the  courthouse,  and  the  buildings  of 
the  Kentucky  Title  Company,  wtUch  occu- 
py the  comer  of  Court  place  and  Fifth 
street,  as  the  St  Nicholas  Hotel  does  the 
comer  of  Court  place  and  Sixth  street    The 
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main  building  of  the  courthouse  Is  connect- 
ed with  the  annex  by  a  covered  way  which 
extends  from  one  to  the  other  over  Court 
place  at  such  a  height  as  not  to  interfere 
with  a  passing  wagon,  cart,  or  automobile. 
From  Sixth  street  to  the  Kentucky  Title 
Building  Court  place  Is  paved  with  a  mate- 
rial which  is  called  granitoid  No.  2,  the  body 
of  which  Is  composed  chiefly  of  cement,  and 
to  which  is  added  a  small  amount  of  sand. 
This  paving  extends  from  the  buildings  up- 
on the  north  edge  of  Court  place  to  the  stone 
base  of  the  fence  upon  the  south  edge,  from 
Sixth  street  on  to  the  Kentucky  Title  Build- 
ing; and  from  there  to  Fifth  street  a  por- 
tion of  the  way  Is  paved  with  the  material 
mentioned,  and  the  remainder  of  it  with 
flagstones.  From  the  courthouse  to  Fifth 
street,  and  on  the  south  side  of  Cknirt  piece 
and  adjoining  It,  the  county  of  Jefferson  has 
had  constructed  upon  the  courthouse  lot  a 
driveway  10  feet  in  width  and  buUt  of  vit- 
rified brick,  for  the  purpose  of  hauling  in 
coal  for  the  use  of  the  courthouse  and  re- 
moving ashes  and  filth  therefrom.  The 
driveway  terminates  at  the  rear  of  the  court- 
house, in  an  area  which  is  paved  with  vitri- 
fied brick  and  suflaciently  large  to  allow  in- 
coming teams  with  vehicles  to  be  turned 
around  so  as  to  go  out  again  to  Fifth  street 
This  driveway  and  paved  area  at  the  rear 
of  the  main  building  of  the  courthouse  ad- 
joins the  paved  surface  of  Court  place,  ap- 
on  a  level  with  it  Court  place  is  paved  as 
sidewalks  are  usually  paved,  and  the  drive- 
way from  the  courthouse  to  Fifth  street  Is 
constructed  in  the  manner  of  streets  for  the 
passage  of  vehicles. 

The  appellant  Home  Laundry  Company  la 
a  corporation,  and  its  coappellants  are  the 
sole  owners  of  all  the  stock  of  the  corpora- 
tion, and  are  the  owners  of  the  proi)erty 
abutting  upon  Court  place  upon  the  north 
side  from  a  point  73  feet  and  5  Inches  east 
of  Sixth  street  along  Court  place  to  a  point 
130  feet  east  of  Sixth  street  This  property 
extends  to  the  north  about  95  feet,  where  it 
connects  vrtth  another  lot  owned  by  appel- 
lants, and  which  extends  at  right  angles  to 
the  property  on  Court  place  to  Sixth  street, 
upon  which  it  has  a  front  of  20  feet  All  of 
the  real  estate  described  is  covered  by  one 
building.  In  which  appellants  conduct  a  laun- 
dry. The  ofBce  is  on  the  portion  of  the  build- 
ing which  fronts  upon  Sixth  street,  but  the 
madilnery  necessarily  used  In  the  business, 
including  the  boilers  and  engines.  Is  located 
in  the  portion  which  fronts,  upon  Court 
place.  The  appellants  have  no  practical  way 
by  which  to  get  the  coal  which  Is  necessary 
to  be  used  in  propelling  their  machinery  into 
the  building  wherein  the  machinery  is  locat- 
ed, except  to  bring  It  along  Court  place  from 
Fifth  street  to  the  portion  of  their  building 
which  fronts  upon  Court  place.  The  appel- 
lants purchased  a  portion  of  the  property 
which  fronts  upon  Court  place  in  1894,  and 


at  the  same  time  they  obtained  a  conveyance 
to  that  portion  of  It  which  has  Its  front  up- 
on Sixth  street  Since  that  time  they  have 
acquired  tlie  other  property  which  adjoins 
the  first  purchase  and  has  its  front  upon 
Gourt  place.  The  deeds  by  which  the  prop- 
erty upon  Court  place  was  conveyed  to  them 
called  for  it  as  one  of  the  boundaries  of  the 
property,  and  they  claim  that  they  made  the 
purchase  because  they  understood  that  It 
was  situated  upon  a  street  of  the  city,  and 
they  would  not  have  otherwise  acquired  It 
From  1894  up  to  the  bringing  of  this  suit  the 
appellants  secured  the  necessary  coal  for 
their  plant  by  having  It  brought  In  carts  in 
at  the  entrance  to  Court  place,  which  is  upon 
Sixth  street,  and  along  Court  place  to  their 
building,  where  a  door  was  opened,  to  which 
the  rear  end  of  the  cart  was  turned,  and 
through  the  door  the  coal  was  unloaded  into 
the  building.  This  was  the  method  of  tbo  de- 
livery of  the  coal  to  their  building  %urlng 
fair  weather,  but,  when  the  surface  of  Court 
place  was  wet  from  rain  or  snow,  or  when 
ice  or  snow  covered  it,  the  coal  was  unloaded 
at  the  entrance  to  Court  place  from  Sixth 
street,  and  was  brought  from  that  i>olnt  to 
their  building,  a  distance  of  less  than  100 
feet,  in  wheelbarrows,  along  Court  place. 
Coal  was  received  for  the  operation  of  the 
plant  tvrtce  each  week,  and  It  was  shown  by 
the  proof  that  on  some  occasions  the  way 
was  practically  obstructed  by  the  cart  and 
animals  attached  for  as  much  as  40  minutes. . 

The  chairman  of  the  board  of  public  safe- 
ty, having  received  a  complaint  from  one  of 
the  judges  of  the  court  which  had  its  sittings 
in  the  courthouse  that  the  noise  from  auto- 
mobiles and  vehicles  upon  Gourt  place  was 
Interfering  with  the  conduct  of  the  court 
set  an  officer  at  Court  place,  with  directions 
to  enforce  the  ordinance  of  the  city  which 
prohibited  persons  from  placing  or  maintain- 
ing a  vehicle  of  any  kind  upon  or  over  any 
sidewalk,  or  to  ride,  lead,  drive,  or  place  any 
beast  of  burden  or  vehicle  on  or  over  any 
sidewalk,  otherwise  than  in  going  to  and 
from  the  premises  occupied  or  owned  by  such 
person,  etc.  The  officer  refused  to  permit 
coal  to  be  hauled  In  a  cart  along  Court  place 
to  appellants'  premises,  when  they  filed  this 
suit  against  the  city  of  Louisville  and  the 
members  of  the  board  of  public  works  and  the 
board  of  public  safety,  and  sought  an  in- 
junction to  restrain  the  appellees  from  inter- 
fering with  them  In  hauling  coal  to  their 
premises,  and  from  interfering  with  other 
persons  in  going  to  and  from  their  premises 
with  vehicles. 

After  the  taking  of  a  great  deal  of  proof 
by  each  side,  the  cause  was  submitted  and 
tried,  and  resulted  In  a  Judgment  denying  ap- 
pellants the  relief  sought  and  dismissing 
their  petition.  To  this  Judgment  they  except- 
ed, and  appealed  to  this  court. 

The  contention  of  appellants  Is  that  Court 
place  was  originally  dedicated  for  a  "street," 
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In.  the  general  and  ordinary  accepted  mean- 
ing of  that  term,  and,  being  such  a  street, 
they,  as  a  part  of  the  general  public,  are  en- 
titled to  use  it  as  a  street,  and,  as  abutting 
property  owners,  have  a  right  to  ingress  and 
egress  from  their  property  with  teams,  and 
to  haul  the  fuel  necessary  for  the  conduct  of 
their  business,  machinery,  and  other  things 
necessary  over  the  street  to  their  place  of 
business  and  the  products  of  their  business 
therefrom. 

The  contention  of  appellees  Is  that  the 
way  was  accepted  as  a  street  for  the  use  of 
pedestrians  only,  and  has  been  so  used,  and 
that,  as  abutting  property  owners,  the  appel- 
lants have  no  right  to  use  It  for  the  purpose 
of  hauling  thereon  with  teams  for  any  pur- 
pose, or  to  pass  over  or  upon  it  with  vehicles 
of  any  kind,  but  may  use  It  as  the  general 
public  does,  as  a  footway. 

To  determine  the  right  of  these  diverse 
contentions  It  will  be  necessary  to  look  Into 
the  history  of  Court  place.  It  had  Its  origin 
in  a  deed  of  dedication  executed  by  the  abut- 
ting property  owners,  of  which  the  city,  as 
a  private  owner  of  property,  was  one,  and 
which  seems  to  have  been  delivered  not  ear- 
lier than  the  17th  day  of  October,  1851.  The 
deed  was  acknowledged  by  the  mayor  on  the 
7th  day  of  October,  1851.  The  authority  of 
the  mayor  for  his  action  was  a  resolution 
of  the  genenal  council  dated  on  September 
19,  1851,  by  which  he  was  authorized  to  give 
■  eight  feet  of  the  city's  property  "for  public 
use"  in  the  rear  of  the  courthouse  lot,  pro- 
vided the  owners  of  property  on  the  north 
side  of  Court  place  would  dedicate  "for  pub- 
lic use"  eight  feet,  "and  provided  the  said 
street  is  only  to  be  used  by  foot  passengers, 
and  not  for  wagons,  carts,  or  drays,"  By  a 
resolution  of  the  general  council  which  was 
adopted  on  March  27,  1852,  the  mayor  was 
authorized,  by  appropriate  deed,  to  dedicate 
for  public  use  "as  a  footway"  so  much  land 
as  should  not  exceed  eight  feet  when  the 
abutting  property  owners  on  the  north  side 
of  Court  place  should  dedicate  to  public  use 
a  strip  of  ground  described  in  a  plat,  which 
we  presume  is  now  the  eight  feet  comprising 
the  north  side  of  Court  place.  The  deed, 
however,  by  which  Court  place  was  dedicat- 
ed to  public  use  did  not  contain  any  provi- 
sion to  the  effect  that  it  was  to  be  used  by 
pedestrians  only,  or  as  a  footway,  and  was 
not  to  be  used  by  wagons,  carts,  or  drays. 
The  deed,  after  describing  Court  place  in 
terms  which  sufficiently  indicates  its  loca- 
tion, used  the  following  language: 

"And  to  that  end  the  parties  aforesaid  now 
hereby  and  by  these  presents  dedicate  for  a 
street,  which  they  denominate  Court  place,  the 
land  between  Fifth  and  Sixth  cross-streets,  of 
the  width  of  sixteen  feet,  having  for  its  center 
the  dividing  line  aforesaid." 

No  formal  acceptance  of  Court  place  as  a 
street  or  thoroughfare  of  the  city  was  ever 
made  by  an  ordinance  of  the  general  coun- 
cil, bnt  previous  to  March  21,  1853,  the  city 
as  a  governmental  entity,  had  taken  charge 


and  control  of  Court  place,  and  had  cansed 
It  to  be  improved,  at  the  cost  of  the  abutting 
property  owners,  of  which  the  dty  was  one, 
as  It  is  now.  This  appears  from  a  resolution 
of  the  general  council  adopted  on  March  21, 
1853,  apportioning  the  costs  of  conatmcting 
Court  place  and  deelgpiatlng  the  amoimts  to 
be  paid  the  contractor  by  each  of  the  abut- 
ting property  owners.  The  proof  shows  that 
the  (MNistruction  at  that  time  consisted  ot 
red  brick,  laid  flat,  in  the  manner  ot  con- 
structing sidewalks  and  footways  at  that 
time,  and  at  and  across  the  entrance  from 
Fifth  and  Sixth  streets  to  Court  place  a 
curbing  several  inches  in  height  was  con- 
structed, which  made  it  very  impractical  to 
get  into  Court  place  with  a  vehicle.  The 
proof  shows  very  satisfactorily  that  Court 
place  was  never  thereafter  used  as  a  car- 
riageway. The  persons  who  occupied  the 
abutting  property  obtained  their  fnel  by  caus- 
ing it  to  be  unloaded  from  the  vehicles  at 
the  entrance  at  Fifth  and  Sixth  streets,  and 
transported  it  in  wheelbarrows  from  the  en- 
trance to  their  respective  places  along  Court 
place.  The  public  did  not  consider  it  a  car- 
riageway, because  it  made  no  such  nse  of  it, 
and  neither  did  the  abutting  property  own- 
ers. In  1901  Court  place  was  reconstructed 
In  the  manner  it  now  is  by  an  ordinance  of 
the  city  which  apportioned  the  costs  among 
the  abutting  property  owners.  The  curbing 
across,  its  entrance  at  Fifth  street  is  several 
inches  in  height,  and  the  curbing  across  its 
entrance  from  Sixth  street  has  by  use  or  dis- 
integration, or  a  design  of  the  engineer  ot 
the  dty,  been  reduced  to  one  and  a  half  or 
two  inches  in  height.  The  granitoid  with 
which  the  surface  of  the  street  or  way  is 
covered  is  oOly  one-half  inch  in  thickness. 
There  does  not  appear  to  have  ever  been  any 
objection  by  any  of  the  abutting  property 
owners  to  the  manner  of  the  original  con- 
struction of  the  way  or  to  the  tises  to  which 
the  construction  limited  it,  nor  to  the  manner 
of  the  reconstruction  in  1901,  or  to  the  uses 
to  which  it  necessarily  limited  it. 

[1-4]  Passing  over  the  question  as  to  the 
authority  of  the  mayor  to  join  in  the  deed 
as  the  representative  of  the  dty  for  the  ded- 
ication of  a  portion  of  the  dty's  ground  for 
a  public  way  or  street,  without  a  reservation 
in  the  deed  limiting  its  use  to  persons  upon 
foot,  as  directed  by  the  ordlmince,  and  wheth- 
er or  not  such  deed,  on  account  of  that 
omission,  was  valid,  and  which  Is  not  neces- 
sary to  be  dedded,  the  deed  of  dedication  did 
not  actually  contain  any  such  limitation  aa 
to  its  use,  and  is  not  ambiguous  in  its  terms, 
and  spedfically  dedicates  the  ground  for  a 
street  While  it  is  apparent  that  the  dty, 
speaking  through  its  legislative  council,  nev- 
er intended  the  creation  of  a  street  upon 
Court  {ilace  other  than  one  limited  to  pedes- 
trian travel,  the  terms  of  the  deed  executed 
and  delivered  would  seem  to  confer  upon 
the  general  public  such  rights  to  Its  use  and 
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to  the  abutting  property  owners  sucb  rlgbts 
to  Its  use  as  may  ordinarily  be  made  of  a 
street.  Tbe  question  then  arises :  What  is  a 
"street,"  and  what  uses  may  ordinarily  be 
made  of  a  street?  A  "street"  Is  a  public 
way  through  a  city,  town,  or  village.  28 
Cyc.  832.  Ordinarily  a  street  Is  a  public  way 
for  the  travel  of  footmen,  and  for  the  travel 
of  persons  upon  horseback  and  in  vehicles, 
and  for  the  travel  of  vehicles,  which  are 
necessary  to  be  used  In  transporting  the  com- 
modities of  traffic,  and  whatever  may  be  used 
by  the  public  for  their  pleasure  or  necessi- 
ties. Ordinarily  a  street  in  a  dty  or  popu- 
lous town  contemplates  a  carriageway  and  a 
footway.  The  governing  bodies  of  cities  and 
towns  are  ordinarily  and  generally  Invested 
with  authority  to  regulate  and  contro?  the 
use  of  the  streets,  and  may  designate  a  por- 
tion of  the  street  for  the  use  of  footmen  and 
a  portion  for  the  use  of  vehicles.  George- 
town V.  Hambrlck,  127  Ky.  48,  104  S.  W.  997, 
31  Ky.  Law  Rep.  1276,  13  L.  R.  A.  (N.  S.) 
1113,  128  Am.  St  Rep.  333.  A  public  way 
Is,  however,  nevertheless  a  street,  though  its 
use  is  confined  to  travel  by  pedestrians  only. 
Atlanta  &  W.  P.  Ry.  Ca  v.  Atlanta,  B.  &  A. 
R.  Co.,  125  Ga.  529,  64  S.  E.  736.  The  ded- 
icators of  a  public  way  may  Impose  any  con- 
ditions as  to  its  use  which  they  may  desire, 
and  there  Is  no  doubt  that  a  street  may,  by 
its  dedication,  be  limited  to  the  use  of  pedes- 
trians. Trenton  Water  Power  Co.  v.  Donnel- 
ly, 77  N.  J,  Law,  659,  73  Atl.  597:  Poole  v. 
Huskinson,  11  M.  &  W.  827 ;  Hughes  v.  Bing- 
ham, 135  N.  Y.  347,  32  N.  E.  78,  17  U  R.  A. 
454.  It  Is  within  the  authority  of  a  city,  if 
beneficial  to  the  public,  to  control  by  rea- 
sonable regulations  the  use  which  may  be 
made  of  certain  streets,  as  by  limiting  the 
weight  of  loads  which  may  be  hauled  over 
them  upon  vehicles  having  tires  beneath  a 
prescribed  width,  and  it  has  also  been  held 
that  municipality  may  prohibit  the  moving  of 
a  load  beyond  a  certain  weight  over  a  paved 
street  People  v.  Wilson,  16  N.  Y.  Supp.  683.i 
[6, 1]  In  addition  to  the  rights  which,  as  a 
member  of  the  community,  an  abutting  prop- 
erty owner  has  in  the  street,  he  has  rights 
to  the  use  of  the  street  which  are  peculiar  to 
himself,  and  one  of  these  rlgbts  is  ingress 
and  egress  to  and  from  his  property  over  and 
from  the  street.  Transylvania  University  ▼. 
City  of  Lexington,  3  B.  Mon.  25,  38  Am.  Dec. 
173;  PlckreU  v.  City  of  Carlisle,  135  Ky. 
134,  121  8.  W.  1029,  24  L.  R.  A.  (N.  S.)  193; 
Railroad  Co.  v.  Combs,  10  Bush,  889,  19  Am. 
Rep.  67 ;  Gargan,  etc.,  v.  Railroad  ^«.,  89  Ky. 
212,  12  8.  W.  259, 11  Ky.  Law  Rep.  492,  6  L. 
R.  A.  340;  Lexington  &  Ohio  R.  R.  Co.  v. 
Applegate,  8  Dana,  289,  33  Am.  Dec.  497.  The 
abutting  property  owner  may  make  any  rea- 
sonable use  of  the  street  which  will  not  In- 
terfere with  the  enjoyment  of  the  use  of  it 
by  the  public,  and,  as  the  public  needs  in- 
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crease,  his  rights  may  grow  less.  37  Cyc. 
207,  208.  What  may  be  deemed  a  reasonable 
use  must  depend  much  on  the  "local  situation 
and  much  on  public  usage."  Van  O'Llnda  v. 
Lotbrop,  21  Pick.  (38  Mass.)  292,  82  Am.  Dec. 
261. 

It  is  now  Insisted  that,  the  dedication  of 
Court  place  being  for  a  spedflc  and  defined 
purpose,  that  of  a  street,  and  no  limitations 
as  to  its  use  being  Imposed,  it  necessarily  fol- 
lows that  it  was  in  contemplation  of  the  pai^ 
ties  who  made  the  dedication  that  it  should 
be  used  In  the  ordinary  way  of  using  a  street, 
that  is,  for  a  carriageway,  as  well  as  a  foot- 
way, and  that  appellants  being  abutting  prop- 
erty owners  have  a  right  of  ingress  and 
egress  to  and  from  their  property  with  ve- 
hicles to  haul  coal  to  their  property,  and  to 
haul  away  their  products  from  it  and  this 
right  cannot  be  taken  from  them  without 
compensation  being  made,  and,  further,  that 
it  cannot  be  lawfully  used,  except  for  the 
purposes  for  which  it  was  dedicated,  and  the 
uses  for  which  it  was  dedicated  cannot  be 
limited.  It  can  be,  however,  properly  said 
that  although  a  street  is  a  public  way,  and  a 
dedication  of  a  way  for  a  street  without  oth- 
er words,  would  ordinarily  carry  with  it  the 
Inference  that  it  was  within  the  contempla- 
tion of  the  dedicators  that  it  should  be  used 
for  all  tbe  purposes  for  which  a  street  is  ordi- 
narily used,  and  that  the  abutting  property 
owners  would  have  all  the  rights  to  its  use 
which  they  ordinarily  have  in  an  ordinary 
street  but  if  the  way  dedicated  is  too  narrow 
for  tbe  practical  passage  of  vehicles,  or  its 
physical  Characteristics,  location,  and  situ- 
ation, as  regards  the  public  and  the  business 
of  the  public,  is  such  that  its  use  as  a  car- 
riageway was  highly  improper  or  injurious  to 
the  use  of  It  by  the  public,  it  could  very  well 
be  doubted  that  it  was  reasonably  in  contem- 
plation of  the  parties  who  made  the  dedica- 
tion that  it  should  be  devoted  to  a  carriage- 
way, for  which  it  was  physically  unfit  and 
such  use  was  unreasonably  injurious  to  the 
public  and  its  use  of  it 

[7]  The  further  fact  that  the  act  of  the 
Legislature  which  became  a  law  on  March 
24,  1861  (Laws  1860-51,  c.  692),  denied  to  the 
general  council  of  the  dty  the  right  to  accept 
the  dedication  of  a  street  which  was  less  tban 
60  feet  in  width,  would  lead  to  the  couclusion 
that  Court  place  was  neither  dedicated  nor 
accepted  as  a  street  in  the  ordinary  use  of 
that  term. 

[S]  It  is  true  that  an  acceptance  of  a  dedi- 
cation In  violaticm  of  the  eondltiona  of  the 
grant  is  a  nullity,  if  objection  is  seasonably 
made. 

[1-12]  It  is  also  true  that  If  a  dedication 
is  made  for  a  specific,  limited,  and  defined 
puipose,  tbe  subject  of  the  dedication  cannot 
be  used  for  another  purpose,  if  those  having 
rights  under  the  dedication  make  seasonable 
objection  to  its  misuser.  It  is,  however,  the 
law  of  this  Jurisdiction  that  a  municipality 
or  the  public  may  require  a  right  to  the  use 
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of  a  street  by  adrerse  user,  and,  haying  ac- 
quired the  right  to  the  use  of  the  street,  may 
lose  It  by  the  adverse  user  of  another.  The 
munlclpallly.  In  Its  governmental  capacity, 
holds  the  street  in  the  nature  of  a  trustee  for 
the  public,  and  the  public  may  acquire  an 
easement  In  a  street  through  the  action  of 
the  municipal  authorities  for  the  benefit  of 
the  public,  or  by  adverse  user  by  the  public 
for  the  statutory  period.  When  the  munld- 
I>allty,  through  its  officers  and  agents,  takes 
and  holds  lands  for  a  street,  adversely  to  the 
rights  of  the  owner  in  the  fee,  for  the  statu- 
tory period,  accompanied  by  a  use  of  It  by  the 
public  in  the  manner  necessary  to  create  an 
easement  by  prescription  In  the  street,  the 
title  to  Its  use  as  a  street  becomes  vested 
fully  in  the  public.  Some  of  the  opinions  of 
the  court  which  go  to  support  this  doctrine 
are  based  upon  the  fiction  that,  after  15 
years'  continuous,  visible,  notorious,  and  ad- 
verse use  under  a  claim  of  right  by  the  pub- 
lic of  a  way  as  a  street  In  a  grant  or  high- 
way, it  Is  presumed  that  the  use  of  the  way 
had  its  origin  in  a  grant,  but  the  essential 
clement  necessary  to  create  the  title  by  pre- 
scription is  the  adverse  use  of  the  way  as  a 
street  for  the  statutory  period.  Porter  v. 
Caty  of  Clinton,  74  S.  W.  234,  24  Ky.  Law 
Rep.  2435 ;  Elliott  v.  Treadway,  10  B.  Mon. 
22;  Smythe  v.  Cleary,  11  Ky.  Law  Rep.  328; 
Com.  V.  Logan,  5  Litt  286 ;  Frazer  v.  Hutch- 
inson, 10  Ky.  Law  Rep.  871 ;  Witt  v.  Hughes, 
66  S.  W.  281,  23  Ky.  Law  Rep.  1836 ;  L.  H.  & 
St  L.  Ry.  Co.  V.  Com.,  104  Ky.  35,  46  S.  W. 
207, 20  Ky.  Law  Rep.  371 ;  Oatewood  v.  Cooi>- 
er,  88  S.  W.  690,  18  Ky.  Law  Rep.  869;  WU- 
kins  v.  Barnes,  1  Ky.  Law  Rep.  328 ;  Wright 
V.  Willis,  63  S.  W.  991,  23  Ky.  Law  Rep.  565 ; 
K.  C.  Ry.  Co.  V.  Paris,  95  Ky.  627,  27  S.  W. 
84, 16  Ky.  Law  Rep.  170. 

[13-16]  Upon  the  other  hand,  an  Individual 
may  by  adverse  possession  for  the  statutory 
period  of  lands  dedicated  for  a  public  use  ac- 
quire title  to  them.  Hegan  v.  Pendennls 
Club,  64  S.  W.  464,  23  Ky.  Law  Rep.  861; 
TerrlU  v.  Bloomfleld,  21  S.  W.  1041,  14  Ky. 
Law  Rep.  614;  Bosworth  v.  Mount  Sterling, 
13  S.  W.  920,  12  Ky.  Law  Rep.  157;  Corn- 
wall V,  Louisville,  etc.,  R.  Co.,  87  Ky.  72,  7  8. 
W.  653,  0  Ky.  Law  Rep.  924;  Dudley  v. 
Frankfort,  12  B.  Mon.  610;  Rowan  v.  Port- 
land, 8  B.  Mon.  232.  The  principle  allowing 
the  acquisition  of  easements  in  streets  by 
adverse  user  of  the  public  and  the  loss  of 
such  easements  by  the  public  by  adverse  pos- 
session of  another  of  a  street  dedicated  to 
the  public  use  remains  unchanged,  except 
for  the  statute  of  1873,  which  provided  that 
the  statute  of  limitations  will  not  begin  to 
run  In  favor  of  an  individual  against  a  town 
or  dty  for  the  use  or  possession  of  a  street 
until  the  party  who  relies  or  intends  to  rely 
vpon  adverse  possession  of  It  has  given  the 
authorities  of  the  municipality  notice  of  his 
intentions.  Ky.  Statutes  1916,  {  2546.  The 
peculiar  rights  of  an  abutting  property  own- 
er to  the  use  of  a  street  for  ingress  and 


egress  to  and  from  the  property  with  teams 
and  vehicles  is  a  private  right  of  his  own, 
and  one  not  shared  by  the  public  with  him, 
and  the  municipality  does  not  bold  such  right 
aa  a  trustee  for  him.  Hence  it  Ifi  a  right 
which  he  may  lose  by  an  adverse  user,  under 
circumstances  which  Justify  the  enforcement 
of  that  doctrine.  Hence,  when  the  munici- 
pality, in  1853,  accepted  the  dedication  of 
Court  place  for  the  public  use,  if  it  was  de- 
signed by  the  dedicators  as  an  ordinary  street 
over  which  the  abutting  property  owners  had 
the  right  to  haul  with  vehicles  to  and  from 
their  property,  when  it  was  accepted  as  a 
street  for  pedestrians  only,  and  was  so  tak- 
en control  of  by  the  municipal  authorities, 
and  BO  constructed  aa  to  constitute  notice  to 
the  public  and  to  every  one  that  its  use  was 
limited  to  pedestrians  as  a  street  in  the  na- 
ture of  a  sidewalk,  and  not  for  use  of  vehi- 
cles, the  abutting  property  owners  then  had 
the  right  to  enforce  the  conditions  of  the  ded- 
ication, and  to  require  its  construction  in 
such  a  way  that  it  could  be  used  as  an  ordi- 
nary street  over  which  they  could  use  vehi- 
cles. If  they  had  the  right  of  egress  and  in- 
gress to  their  property  with  vehicles,  then  the 
action  of  the  public,  through  the  municipal- 
ity, by  so  constructing  the  street  as  to  limit 
its  use  to  pedestrians  only,  was  a  direct  and 
Intentional  violation  of  sudi  right,  and,  being 
a  private  right  peculiar  to  themselves,  the 
right  to  assert  surJi  an  easement  in  the  way 
was  barred  after  the  period  of  15  years  btfd 
expired.  The  action  of  the  moulcipality  in 
constructing  and  holding  the  street  as  a  walk- 
way for  pedestrians  only  and  the  use  made 
of  it  by  the  public  as  such  was  open,  visible, 
notorious,  continuous,  and  necessarily  ad- 
verse and  hostile  to  the  claim  of  an  easement 
by  the  abutting  property  owner  to  drive 
teams  and  vehicles  over  it.  The  physical 
characteristics  of  the  street  and  the  manner 
of  its  construction  and  use  has  been  notice  to 
each  successive  abutting  property  owner  of 
the  use  to  which  it  has  been  limited  since  its 
acceptance  until  the  present  It  does  not 
seem  that  any  one  designing  to  acquire  prop- 
erty upon  it  could  have  been  misled  as  to  the 
uses  which  he  could  make  of  it  and  with  no- 
tice of  the  fact  that  it  was  limited  to  the  use 
of  pedestrians,  he  would  be  estopped  to  com- 
pUdn  that  he  is  not  permitted  to  use  It  for 
vehicles. 

[17, 18]  A  dedication  is  an  offer,  and  must 
be  accepted  before  It  Is  complete.  The  ded- 
icator has  the  right  to  require  the  acceptance 
to  be  made  according  to  the  terms  of  his 
offer,  or  not  at  all,  but  it  is  well  settled  that 
he  can  waive  any  conditions  of  the  offer.  If 
the  dedication  is  accepted  without  some  of 
the  conditions  imposed,  and  the  dedicators  as- 
sent to  it  and  waive  the  conditions,  surely 
they  cannot  thereafter  complain,  especially 
after  the  acceptor  of  the  dedication  has  ex- 
pended money  and  labor  upon  it  in  fitting  it 
for  its  purpose.  Forney  v.  Calhoun  Co.,  86 
Ala.  463,  6  South.  750;  Port  Huron  v.  Chad- 
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wick,  52  Mich.  820,  17  N.  W.  029.  In  the 
last-mentioiied  case  supra  it  was  held  that, 
If  the  dedicator  desires  to  avoid  his  gift  for  a 
failure  to  comply  with  the  condltionB  or  re- 
strictions Imposed  upon  the  gift,  he  mnst  act 
promptly.  When  the  municipality  accepted 
the  dedication  of  Court  place,  which  it  did 
by  causing  It  to  be  improved  as  a  sidewalk, 
in  the  year  1853,  the  dedicators  were  still 
the  abutting  property  owners,  and  It  appears 
that  tb^  not  only  did  not  Interpose  any  ob- 
jections to  its  acceptance  as  a  way  limited  to 
pedestrian  travel  only,  but  were  assessed, 
and,  we  presmne,  paid  the  costs  of  the  con- 
stniction  of  the  street  as  then  constructed. 
If  they  contemplated,  when  making  the  dedi- 
cation, to  retain  the  right  peculiar  to  an 
abutting  property  owner  to  use  vehicles  in 
hauling  to  and  from  their  property  over  it, 
their  acts  clearly  show  that  they  assented  to 
Ihe  acceptance  of  the  street  as  a  walking  way, 
and  not  for  use  by  vehicles.  Having  assent- 
ed to  such  ia  accei>tance,  and  having  there- 
after abided  by  It,  if  not  equitably  estopped 
from  ever  complaining  of  being  deprived  of 
the  right  to  haul  over  the  street  with  ve- 
hicles, such  right  as  an  abutting  property 
owner  was  barred  after  15  years.  True,  the 
right  to  haul  with  vehicles  to  and  from  his 
property  by  an  abutting  property  owner  is 
not  lost  by  the  mere  failure  to  exercise  the 
right,  where  the  right  is  not  denied  to  him, 
but  where  the  exercise  of  his  right  Is  denied 
to  him  the  statute  applies.  The  ai>pellants 
could  not  acquire  the  right  to  use  vehicles 
upon  the  way  by  prescription,  because  since 
1873  no  prescriptive  right  In  a  public  way 
can  be  acquired  by  an  Individual,  unless  be 
has  given  the  governing  authorities  of  the 
dty  notice  of  his  intentions. 

[II]  The  use  of  Court  place  as  a  carriage- 
way by  the  municipal  officers  by  the  occa- 
sional driving  of  a  vehicle  along  It  by  an  em- 
ploy€  of  the  city  during  a  portion  of  one 
year  does  not  create  It  a  carriageway.  The 
municipality  holds  the  street  as  the  trustee 
of  the  public,  which  Is  the  cestui  trustent, 
and  Its  acts  cannot  destroy  the  right  of  the 
public  to  preserve  and  use  the  street  for  Its 
benefit  as  a  place  free  from  obstruction  of 
vehicle  use. 

[20]  The  ordinance  of  the  city  which  regu- 
lates the  use  of  the  sidewalks  of  the  city,  does 
not  authorize  any  one,  at  any  time,  to  drive 
a  vehicle  or  loaded  wagon  or  cart  along  a 
sidewalk  longitudinally.  In  fact,  they  for- 
bid such  use  of  a  sidewalk,  and  the  provi- 
sions In  the  ordinance  which  prohibits  one 
from  driving  on  or  over  a  sidewalk,  other- 
wise than  in  going  to  and  from  the  premises 
occupied  or  owned  by  such  person,  and  then 
6nly  at  such  times  and  In  such  manner  as 
will  not  Interrupt  or  Inconvenience  the  trav- 
eling public,  and  the  other  section  which 
provides  that  nothing  in  the  ordinance  shall 
prohibit  the  necessary  temporary  use  of  the 


sidewalks,  while  actually  receiving  or  ship- 
ping goods,  wares,  or  merchandise,  and  for 
putting  up  coal,  provided  sufficient  passway 
is  left  for  pedestrians,  should  be  construed 
together,  and  have  relatliHi  to  sidewalks  upon 
streets  which  are  used  as  streets  are  ordi- 
narily used,  and  grants  the  privilege  to  drive 
across  the  sidewalk,  and  not  along  It  longi- 
tudinally. 

The  appellants  are  not  deprived  of  in- 
gress and  egress  to  or  from  their  buildings, 
which  front  upon  Court  place,  for  any  pur- 
pose, nor  deprived  of  their  right  to  get  in 
their  fuel,  as  the  other  occupants  of  the  way 
have  done  for  over  60  years,  except  In  isolat- 
ed instances.  They  are  only  prevented  from 
using  the  way  or  street  as  a  carriageway, 
and,  considering  the  character  of  the  street, 
the  uses  to  which  it  has  been  put,  the  ne- 
cessity for  Its  preservation  as  It  now  Is  for 
the  public  benefit.  Its  location  and  physical 
characteristics,  such  a  restriction  upon  the 
use  of  the  street  does  not  appear  to  be  un- 
reasonable. 

The  Judgment  Is  therefore  affirmed. 


NASHVILLE,  O.  &  ST.  L.  BY.  CO.  v. 

HBNBY. 

(Court  of  Appeals  of  Kentucky.    Feb.  15,  1916.) 

1.  Appeal  and  Ebbob  ®=3l099— Second  Ap- 
PEAi/— Law  OS"  THE  Case. 

Where,  on  the  first  appeal  of  a  case,  it  was 
held  that  the  evidence  for  the  plaintiff  was  suf- 
ficient to  take  the  case  to  the  jury,  and  to  sus- 
tain a  verdict  in  his  behalf,  and  the  evidence  on 
the  second  trial  is  fully  as  favorable  to  the 
plaintiff,  the  question  of  sufficiency  of  the  evi- 
dence must  be  regarded  as  settled  by  the  former 
opinion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4370-4379 ;  Dec  Dig.  «=» 
1099.] 

2.  Appeal  and  Ebbob  4=»1096— Second  Ap- 
peal—Law OF  THE  Case. 

On  the  second  appeal  of  a  case,  if  the  plead- 
ings, evidence,  and  rulings  of  the  trial  court 
are  substantially  the  same  as  on  the  trial  from 
which  the  first  appeal  was  prosecuted,  the  first 
opinion  is  the  law  of  the  case,  and  it  wiU  be 
treated  as  controlling  the  second  appeal,  not 
only  with  respect  to  errors  relied  on  for  rever- 
sal on  the  first  appeal  and  mentioned  in  the  first 
opinion,  but  as  to  errors  relied  on  but  not  no- 
ticed in  the  opinion,  and  also  as  to  errors  ap- 
pearing in  the  first  record  that  might  have  been 
relied  on  but  were  not  bronght  to  the  attention 
of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ${  1177,  4353-4357 ;  Dec.  Dig. 
<S=»109e.] 

3.  Tbial    «=266— Instetjctions— BBQtJBffip. 

An  Instruction  in  an  action  for  personal 
injuries  that  the  plaintiff  might  recover  for  time 
necessarily  lost,  for  physical  pain  and  mental 
suffering,  and  impairment  of  power  to  earn  mon- 
ey, is  not  objectionable  as  failing  to  inform  the 
jury  that  allowance  for  impairment  of  power  to 
earn  money  should  begin  only  after  the  allow- 
ance for  lost  time  ended.  In  absence  of  a  request 
for  a  more  specific  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f!  628-641;   Dec  Dig.  <3=»256.] 
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4.  Apfeai.  ash  Sbrob  ®=»1068  — Habulebs 

Ebbob— IN8TBT;CTI0N6. 

Such  instruction,  if  erroneous,  was  cared 
by  the  plaintiff's  act  In  entering  a  remittitur  of 
the  portion  of  the  damages  claimed  in  his  peti- 
tion for  time  lost. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  4225-4228,  4230;  Dec 
Dig.  ®=»1068.] 

6.  Damages  <S=>228— Cubs  or  Ebbob— BsiaT- 

IITCTB. 

It  is  good  practice  to  remit  in  the  trial 
court  so  much  of  the  recovery  in  any  case  as 
may  be  fairly  attributed  to  erroneous  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Di«.  §S  576-579;    Dec  Dig.  ®=>228.] 

6.  New  Tbiax  ®=)42— Competency— Expbbs- 

BioN  OF  Opinion. 

Where  a  juror  casually  remarked  in  general 
conversation,  before  he  wna  selected  as  juror, 
that  he  believed  a  person  who  was  injured  while 
working  for  a  corporation  ought  to  be  paid,  and 
that  an  injured  man  would  be  paid  if  he,  the 
juror,  had  anything  to  do  with  the  case,  but  it 
did  not  appear  that  those  engaged  in  the  conver- 
sation had  this  case  in  mind,  or  that  the  person 
who  made  the  statement  expected  to  be  called 
as  juror  In  the  case,  it  was  not  misconduct  of 
the  juror  sufficient  to  authorize  the  granting  of  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  ii$  74-79;   Dec  Dig.  <&=>42.J 

Appeal  from  Clrcalt  Court,  McCracken 
County. 

Action  by  Toy  Henry  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Claude  Waller,  of  Nashville,  Tenn.,  and 
Wheeler  &  Hughes,  of  Paducah,  for  appel- 
lant. W.  Mike  Oliver,  of  Paducah,  Samuel 
A.  Anderson,  of  St  Paul,  Minn.,  and  Joseph 
R.  Grogan,  of  Paducah,  for  appellee. 

CARROLL,  J.  This  Is  the  second  appeal 
of  this  case  by  the  railway  company.  The 
former  opinion  may  be  found  In  158  Ky.  88, 
164  S.  W.  310,  and  as  the  facts  are  very  fully 
stated  in  that  opinion.  It  is  not  necessary  to 
repeat  them  here,  especially  as  the  evidence 
on  the  trial  from  which  this  appeal  is  prose- 
cuted was  substautially  the  same  as  the 
evidence  on  the  trial  from  which  the  former 
appeal  was  taken. 

The  grounds  relied  on  for  reversal  of  the 
Judgment,  which  was  for  $12,600,  are:  That 
the  verdict  of  the  jury  is  not  supported  by 
sufllclent  evidence;  that  the  court  erred  in 
the  instructions,  and  in  the  admission  of  In- 
competent evidence;  that  the  verdict  is  ex- 
cessive, and  that  one  of  the  jurors  was  guilty 
of  misconduct 

[1]  On  the  former  appeal  we  held  that  the 
evidence  for  the  plaintiff  was  sufficient  to 
take  the  case  to  the  Jury  and  to  sustain  a 
verdict  in  bis  behalf,  and  in  view  of  the 
fact  that  the  evidence  on  this  trial  is  if  any- 
thing more  favorable  to  the  plaintiff  than  the 
evidence  on  the  former  trial,  the  question 
that  the  verdict  of  the  Jury  was  not  support- 


ed by  sufficient  evidence  must  be  regarded  as 
settled  adversely  to  the  contention  of  the 
railway  company  by  the  former  opinion. 

On  the  first  appeal  the  instructions  on 
the  measure  of  damages  and  contributory 
negligence,  given  on  the  first  trial,  were  held 
to  be  erroneous,  and  the  court  pointed  out 
the  proper  instructions  that  should  be  given 
in  place  of  the  ones  that  were  given.  Some 
minor  errors  were  also  pointed  out  in  other 
instructions,  and  it  Is  now  insisted  ty  coun- 
sel for  the  appellant  that  the  trial  court  in 
the  instructions  on  the  second  trial  did  not 
follow  the  directions  laid  down  in  the  former 
opinion;  but  we  do  not  think  this  objection 
is  well  founded,  except  in  one  particular  that 
will  later  be  noticed. 

Counsel  for  the  railway  company  did  not 
request  any  instruction,  except  one  asking  a 
directed  verdict  tn  its  favor,  and  this  the 
court  properly  refused,  but  exceptions  were 
saved  to  the  Instructions  given.  ' 

[2]  At  this  point  it  may  be  said,  as  a  suf- 
ficient answer  to  some  objections  raised  by 
counsel,  that  it  has  been  frequently  written 
by  this  court  that  on  the  second  appeal  of 
the  case  if  the  pleadings,  evidence,  and  rul- 
ings of  the  trial  court  are  substantially  the 
same  as  on  the  trial  from  whltJi  the  first  ap- 
peal was  prosecuted,  the  first  opinion  is  the 
law  of  the  case.  And  all  questions  which  oa 
the  first  appeal  were  brought  to  the  attention 
of  the  court,  or  might  have  been  brought  to 
the  attention  of  the  court,  are  as  conclusive- 
ly settled,  thought  not  referred  to  In  the 
opinion,  as  though  they  were  specifically  men- 
tioned and  considered.  Although  the  first 
opinion  may  not  notice  errors  relied  on  for 
reversal  by  the  appellant,  if  these  same  al- 
leged errors  appear  on  the  second  appeal  and 
are  relied  on  for  reversal,  they  will  be  treated 
as  if  they  had  been  disposed  of  adversely 
to  the  contention  of  the  appellant  on  the  first 
appeal.  In  other  words,  the  first  opinion 
will  be  treated  as  controlling  the  second  trial 
of  the  case  not  only  with  respect  to  errors 
relied  on  for  reversal  on  the  first  appeal 
which  are  mentioned  in  the  first  opinion,  but 
as  to  errors  relied  on  but  not  noticed  in  the 
opinion,  and  so  as  to  errors  appearing  in  the 
first  record  that  might  have  been  relied  on, 
but  that  were  not  brought  to  the  attention 
of  the  court  United  States  Fidelity  &  Guar- 
rauty  Co.  v.  Blackley,  Hurst  &  Co.,  85  S. 
W.  196,  27  Ky.  Law  Rep.  392;  Dupoyster 
V.  Ft  Jefferson  Improvement  Co.,  121  Ky, 
518,  89  S.  W.  509,  28  Ky.  Law  Rep.  604; 
Strlngfield  v.  Louisville  Ry.  Co.,  130  Ky.  468, 
113  S.  W.  513;  Stewart's  Adm'r  v.  I*  &  N. 
R.  R.  Co.,  136  Ky.  717,  125  S.  W.  154;  Wall's 
Ex'r  V.  Dlmmitt,  141  Ky.  716,  133  S.  W.  76a 

[3,4]  The  petition,  in  itemizing  the  dam- 
ages to  which  plaintiff  was  entitled,  sought 
a  recovery  of  $900  for  lost  time,  and  in  in- 
struction No.  3  the  court  told  the  Jury  that 
if  they  found  for  the  plaintiff  they  should. 
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find  for  blm  BuCb  sum  In  damages  as  would 
reasonably  compenaate  Mm  "for  the  reason- 
able value  of  any  time  necessarily  lost,  on 
account  of  said  Injury,  not  exceeding  $900, 
for  physical  pain  and  mental  suffering,  If 
any  of  either,  on  account  of  said  Injury,  and 
for  permanent  Injury  to  blm,  if  any,  on  ac- 
connt  of  said  Injuries,  diminishing  his  power 
to  earn  money,  but  In  all  not  to  exceed  the 
amount  claimed  In  tbe  petition,  to  wit,  $50,- 
000." 

In  Bine  Grass  Traction  Co.  v.  Ingles,  140 
Ky.  488,  ISl  S.  W.  27S,  the  court  said: 

"But,  when  there  is  a  claim  for  special  damag- 
es based  on  time  lost,  and  also  a  claim  for  par- 
tial or  permanent  injuries  and  as  a  consequence 
impairment  of  the  power  to  earn  money  for  any 
length  of  time  or  forever,  as  the  case  may  be, 
the  allowance  for  tbe  impairment  of  the  power 
to  earn  money  whether  it  be  temporary  or  per- 
manent should  begin  when  the  allowance  for 
lost  time  on  account  of  total  disability  ends. 
•  •  •  This  rnle  as  to  beginning  the  allow- 
ance for  the  impairment  of  the  power  to  earn 
money  at  the  time  that  the  allowance  for  loss 
of  time  ends,  in  order  to  prevent  the  assessment 
of  double  damages,  when  there  is  a  claim  for 
lost  time  as  well  as  impairment,  has  been  fre- 
quently recognized  as  correct  by  this  court  in 
different  forms  of  expression,  although  the  mat- 
ter may  not  have  been  put  in  the  language  here 
employed." 

It  was  further  said  In  that  case  that  If  re- 
quested the  court  should  add  that  the  allow- 
ance, If  any,  for  impairment  of  power  to 
earn  money  should  begin  when  the  allow- 
ance. If  any,  for  time  lost  ended;  but  we 
have  never  held  It  to  be  reversible  error  to 
fail  to  quaUfy  the  Instruction  In  this  way 
where  a  recovery  was  sought  tor  lost  time  as 
well  as  permanent  Impairment,  unless  such  a 
qualification  was  requested  and  refused.  We 
have  only  said  that  the  court,  if  requested  so 
to  do,  should  direct  the  Jury  that  the  allow- 
ance for  the  impairment  of  the  power  to  earn 
money,  If  any,  should  begin  when  tbe  allow- 
ance, if  any,  made  for  lost  time  ended.  Illi- 
nois Central  R.  B.  Co.  t.  Mayes,  142  Ky.  382, 
134  S.  W.  436. 

But  In  this  case,  although  counsel  for  de- 
fendant did  not  request  the  court  to  Instruct 
the  jury  that  the  damages  allowed  for  Im- 
pairment should  not  begin  until  the  time 
lost  for  which  damages  were  allowed  ended, 
the  attorneys  for  the  plaintiff,  In  order  to 
remove  any  question  that  might  be  made  that 
the  Jury  may  have  allowed  $900  for  lost  time 
and  also  damages  for  Impairment  of  power 
to  earn  m<)ney  dating  from  the  time  of  the 
Injury,  thereby  giving  double  damages  for  a 
part  of  the  time,  moved  the  conrt  to  remit 
$900  ot  the  verdict,  and  this  was  done.  In 
view  of  what  has  been  said,  It  would  not  have 
been  reversible  error  If  this  remitter  had 
not  been  made,  and  of  course  the  appellant 
bas  no  ground  of  complaint  that  can  be  rest- 
ed on  this  remittance. 

[i]  We  might  further  add  that  It  Is  good 
practice  to  remit  In  the  trial  court  so  much 
of  the  recovery  in  any  case  as  may  be  fairly 


attributed  to  erroneous  Instructtona.  L.  & 
N.  V.  Scott,  141  Ky.  688,  183  8.  W.  800,  84 
li.  R.  A.  (N.  S.)  2«6,  Ann.  Gas.  1912C,  547; 
C.  &  O.  V.  Meyers,  150  Ky.  841,  151  S.  W.  19; 
Cumberland  Telephone  A  Telegraph  Co.  v. 
Sutton,  156  Ky.  191,  160  S.  W.  949;  C.  & 
O.  B.  W.  Co.  V.  Meyers,  160  Ky.  841,  161  S. 
W.  19. 

The  Instruction  on  the  subject  of  contrib- 
utory negligence  is  complained  of,  but  this 
instruction,  although  not  phrased  like  the  one 
approved  by  this  court  in  C,  N.  O.  &  T.  P. 
By.  V.  Goode,  163  Ky.  60,  173  S.  W.  829,  has 
been  approved  by  tbe  Supreme  Court  of  the 
United  States  in  Norfolk  &  Western  Ky.  Co. 
v.  Earnest,  229  U.  S.  114,  33  Sup.  Ct  654,  67 
h.  Ed.  1006,  Ann.  Cas.  1914C,  172. 

[8]  We  do  not  find  that  any  Incompetent 
evidence  was  admitted,  nor  do  we  think  the 
alleged  misconduct  of  the  Juror  was  suffi- 
cient to  authorize  the  granting  of  a  new 
trial.  All  that  appears  is  that  one  of  the 
Jurors  had  said,  in  a  g«ieral  conversation 
some  weeks  before  he  was  selected  as  a  Ju- 
ror, that  he  believed  a  person  who  was  hurt 
whUe  working  for  a  corporation  ought  to  be 
paid,  and  If  he  bad  anything  to  do  witb  it 
he  would  get  paid  for  bis  tnjnry.  Bat  it  does 
not  appear  that  any  of  the  parties  engaged 
in  the  conversation  had  In  mind  this  case, 
or  that  it  was  anticipated  at  the  time  that 
the  person  who  made  this  statement  would 
ever  be  called  as  a  Juror  in  the  case.  Casual 
remarks  made  by  men  as  to  what  they  thought 
ought  to  be  done  or  ought  not  to  be  done  in 
certain  classes  of  cases  is  not  such  miscon- 
ducts as  will  authorize  tbe  granting  of  a  new 
trial,  when  it  does  not  appear  that  whnt  tb^ 
said  had  any  reference  to  the  case  in  which 
they  sat  as  jurors. 

Upon  the  whole  case  It  appears  that,  with 
the  exception  of  an  err<»  in  the  instruction 
as  to  lost  time,  the  lower  court  tried  the  case 
according  to  tbe  rules  laid  down  in  the  first 
opinion. 

Wherefore  the  judgment  Is  affirmed. 


CHESAPEAKE  &  O.  BY.  CO.  v.  SHAW. 

(Court  of  Appeals  of  Kentucky.    Feb.  17,  1916.) 

1.  Bbuovai.  of  Gausxb  «=»3— Fxdebai.  Em- 
FLOYSBB'  I/ZABUurnr  Act — Statutk. 

Under  the  federal  Employers'  Liabilit?  Act 
(Act  April  22,  1908,  c.  149,  §  6,  35  Stat.  66,  as 
amended  by  Act  April  6,  1910.  c.  143,  §  1,  36 
Stat.  291  [U.  S.  Comp.  St  1913,  §  8662]),  now 
known  as  section  28  of  the  Judicial  Code  (Act 
March  3,  1911.  c.  281,  38  Stat.  1004  [U.  S. 
Comp.  St  1913,  \  1010]),  providing  that  the 
jurisdiction  of  United  States  courts  under  the 
act  shall  be  concurrent  with  that  of  state  courts, 
and  no  canse  arising  under  the  act  and  brought 
in  any  state  court  of  competent  jurisdiotion 
shall  be  removed  to  any  court  of  the  United 
States,  where  a  railroad  employe,  suing  in  the 
state  court  under  the  act,  was  charged  by  the 
defendant,'  in  its  i>etition  for  removal  to  a  fed- 
eral court,  with  fraudulently  alleging  that  he 
was  engaged  In  interstate  commerce  when  in- 
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jured,  the  case  was  not  removed  under  the  rec- 
ord so  made  to  the  federal  court,  and  the  state 
court  could  try  the  question  of  fraudulent  alle- 
gation of  jurisdictional  facts. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  JS  4.  5 ;   Dec.  Dig.  <e=>3.] 

2.  CooBTs  «=948J)— Federal  Employebs'  Lia- 
BIUTT  Act^State  Coubt— Jtjbibdiction. 

Under  a  petition  properly  drawn  under  the 
federal  Employers'  Liability  Act,  the  state  court 
has  jurisdiction  to  try  the  merits  of  the  case, 
including  the  question  as  to  whether  plaintiff 
was  injured  in  interstate  commerce. 

[Ei.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |t  404,  1324r-1330,  1333-1341,  1372-1374; 
Dec.  Dig.  «=»489.] 

3.  Mastbb  and  Skbvant  9=»27d  —  Fbdekal 

EUPLOTEBS'  LlABILITT  ACT  —  EnQAOKMBNT 

IN  Intebstatk  Coukebcb. 

Where  plaintiff,  suing  for  injuries  under 
the  federal  Employers'  Liability  Act  fails  to 
show  that  he  was  injured  in  interstate  com- 
merce, his  case  fails  for  proof,  and  a  peremp- 
tory instruction  for  defendant  u  proper. 

[E!d.  Note.— E'er  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  M  950-952,  954,  959,  970, 
976;    Dec.  Dig.  <8=»279.] 

4.  COMHBBOB   «=»27  —  FKDKBAL    ElCPLOYERS' 

liiABiuTT  Act  — •  Rahsoads  ■—  "iNXEBaTATs 

COMMKBCX." 

A  railroad  baggagemaster,  whose  run  was 
from  Cincinnati,  Ohio,  to  Maysville,  Ky.,  and 
back,  and  who  was  injured  at  HaysviUe  while 
assisting  in  side-tracking  the  train  to  permit  the 
passage  of  another,  pursuant  to  the  usual  cue»- 
torn  regarding  his  train,  was  injured  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §  25 ;   Dec.  Dig.  (8=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

5.  Masteb  and  Sebvant  «=328&— Injubies  to 
Sebvant  —  Nbouobnce  —  Question    fOB 

JUBT. 

In  an  action  against  a  railroad  under  the 
federal  Employers'  Liability  Act  for  injuries  to 
its  baggagemaster,  question  whether  the  road 
was  negligent  in  leaving  an  open  space  between 
two  ties  for  a  switch  rod  to  work  in  keld  for  the 
jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f$  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  lOiS-1050; 
Dec.  Dig.  «=>286.] 

6.  Masteb  and  Sebvant  ^s>284— Ihjttbies  to 
Sebvant— Place  of  Accidert— Queotioit 
FOB  Jdbt. 

In  an  action  against  a  railroad  under  the 
federal  Employers'  Liability  Act  for  injuries  to 
its  baggagemaster,  whether  the  accident  occurred 
at  a  switch  or  about  35  feet  south  therefrom 
held  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dis-.  {{  1000-1090,  1092-1132; 
Dec.  Dig.  <S=284.] 

7.  Appeal  and  Ebbob  «=>216  —  Rssebvation 
of  Obounds  of  Review- Rbqukst  fob  In- 
8tb1tcti0ns. 

A  party  may  not  complain  of  a  failure  of 
.he  court  to  give  instructions,  unless  he  offers 
an  instruction  upon  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=»216;  Trial,  Cent  Dig.  §§ 
627-641.] 

8.  Masteb  and  Sebvant  «=»226— Assump- 
tion or  Risk— Safe  Place  to  Wobk. 

A  servant  does  not  assume  the  risk  of  ac- 
cident and  danger  due  to  the  master's  failure  to 
exercise  ordinary  care  in  furnishing  him  with  a 
reasonably  safe  place  to  work,  since  assumption 


of  the  risks  of  the  employment  by  a  servant 
must  be  considered  with  reference  tw  the  ontrioy- 
er's  primary  duty  to  furnish  reasonably  safe  sur- 
rouuding^s. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  §§  659-667 ;  Dec.  Dig.  «=»226.] 

9.  Apfeai.  and  Ebbob  €=91064  —  Irbisttc- 

TIONS. 

In  an  injured  employe's  action  against  a 
railroad,  an  instruction  authorizing^  damages 
for  lost  time,  and  also  impaired  earning  power, 
since  the  accident,  without  qualifying  the  last 
element  of  recovery  by  directing  that  any  allow- 
ance for  loss  of  earning  power  should  begin 
when  allowance  for  time  lost  ended,  was  not 
wiien  considered  as  a  whole,  prejudicial,  as  au- 
thorizing assessment  of  doable  damage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4221-4224;  Dec. 
Dig.  «=>1064.] 

10.  Appeal  and  Ebbob  «=>216— Resebvatioh 
of  Gbounds  of  Review- Reqxtest  fob  In- 
stbuctions. 

A  party,  who  faUs  to  call  the  ooarfs  at- 
tention to  an  immaterial  error  in  an  instruc- 
tion, and  to  request  that  it  be  remedied,  will  not 
be  permitted  to  complain  thereof  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <3=!>216;  Trial,  Cent  Dig.  ff 
627-641.] 

11.  JuBY  «=9ll  —  Fedsbal  Eufloyebs'  Lu- 
BiLiTY  Act— Vebdict  by  Nine  JtrBoss. 

In  a  railroad  employe's  action  '  under  the 
federal  Employers'  Liability  Act,  nine  or  more 
jurors,  under  the  state  practice,  can  return  a 
verdict 

[Ed.  Note.— For  other  cases,  see  Jutr.  Cent 
D\g.  m  19-24:    Dec.  Dig.  <8=ill.l 

12.  Costs  €=s>255— Recobd— Indexino— Ritlk 
OF  Coubt. 

Under  rule  6  of  the  Supreme  Court  (154 
8.  W.  viii),  providing  that  a  full  index  of  the  en- 
tire record,  whether  containing  one  volnzne  or 
more,  must  be  put  at  the  beginning  of  the  rec- 
ord, and  that  records  not  conforming  to  the  rule 
will  be  condemned,  and  the  clerk  making  out 
such  record  prohibited  from  collecting  his  full 
fees,  a  record  of  206  pages,  wholly  without  an 
index,  will  be  condemned,  and  the  clerk  who 
made  it  out  prohibited  from  collecting  any  fee 
therefbr. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  {  967 ;   Dec.  Dig.  «=>255.] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  John  B.  Shaw  against  the  Ches- 
apeake &  Ohio  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  aK>eals. 
Affirmed. 

Wortbington,  Oocbran  &  Browning,  of 
Maysville,  for  appellant  Allan  D.  Cole,  of 
Maysville,  for  appellee. 

MILLER,  O.  J.  This  is  an  aK>eal  from  a 
judgment  awarding  the  appellee,  John  B. 
Shaw,  $10,000  damages  for  injuries  sustain-, 
ed  as  the  result  of  having  been  run  oyer  by 
one  of  appellant's  trains  In  Its  yards  at  Mays- 
vine. 

At  the  time  of  the  accident  Shaw  was  In 
the  service  of  the  appellant  as  baggagemas- 
ter on  one  of  its  passenger  trains  running  be- 
tween Cincinnati,  Ohio,  and  Maysville,  Ky., 
and  known  as  the  "Maysville  Accommoda- 
tion." Thte  train  left  Cincinnati  about  6 
o'clock  on  Saturday  evening,  June  4,  1913, 
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and  according  to  its  schedule  time  It  should 
have  arrived  at  Maysvllle  about  8  o'clock. 
It  was,  however,  about  five  minutes  late  on 
tills  occasion.  According  to  Its  custom,  after 
stopping  at  the  principal  depot  at  Maysvllle 
and  discharging  such  of  its  passengers  as 
desired  to  aUght  there,  the  train  would  pro- 
ceed about  half  a  mile  east,  to  what  is  known 
as  the  Market  Street  depot,  where  the  re- 
maining passmgers  would  be  discharged,  and 
the  train  would  then  be  backed  to  the  yards 
immediately  west  of  the  principal  depot, 
where  thct  engine  would  be  placed  on  a  turn- 
table and  tamed  around  preparatory  to  the 
trip  back  to  Cincinnati  on  the  next  morn- 
ing— the  entire  train  remaining  in  the  yards 
during  the  night 

In  making  this  backward  moyement  from 
the  Market  Street  station,  it  was  customary 
for  Shaw  to  act  as  rear  brakeman  while  the 
train  was  backed  from  Market  street  to  the 
yards,  and  while  it  was  doing  the  necessary 
swltehlng  in  the  yards.  On  the  day  of  the 
accident,  before  the  train  left  Olntlnnati,  or- 
ders were  given  Its  crew  that  after  reaching 
Maysvllle  the  train  was  to  take  on  another 
coach  and  then  proceed  eastwardly  as  an 
"extra,"  No.  73,  to  Russell,  Ky.,  and  return 
to  Maysrille  the  next  morning,  which  was 
Sunday.  The  object  of  this  extra  trip  was 
to  bring  down  from  Portsmouth  to  Maysvllle 
the  Portsmouth  baseball  team  and  an  excut^ 
slim  crowd,  to  be  picked  up  at  South  Ports- 
month,  Ky.,  a  station  a  few  miles  west  of 
Russell,  and  between  Russell  and  Maysvllle. 
On  the  night  of  the  accident,  when  the  "Mays- 
ville  Accommodation"  reached  the  Maysvllle 
depot,  a  part  of  the  passengers  and  all  of 
the  baggage  were  unloaded,  and  the  train  then 
proceeded  east  to  Market  street,  where  the 
remaining  passengers  were  unloaded.  When 
this  had  been  done,  it  was  about  8  o'clock 
In  the  evening,  and  about  five  minutes  later 
than  the  schedule  time.  The  appellant's  fast 
east-bound  passenger  train  Na  6.  was  due  at 
Maysvllle  about  8  o'clock,  and  in  order  to 
permit  this  fast  train  to  pass  the  "Mays- 
vllle Accommodation"  train  was  backed  down 
to  the  yards;  the  appellee  Shaw  taking  his 
position  on  the  rear  of  the  train,  as  usual. 

The  Maysvllle  yard  contains  a  "lead"  track, 
which  connects  with  the  east-bound  main 
track  at  a  point  west  of  the  depot,  and  runs 
in  a  sonthwestwardly  direction  to  a  turn- 
table, a  distance  of  about  BOO  feet,  and  four 
switch  tracks,  which  branch  off  westwardly 
from  the  "lead"  track  and  run  parallel  with 
each  other.  Beginning  with  the  one  nearest 
the  east-bound  main  track,  these  switch 
tracks  aro  known  as  switoh  tracks  No.  1,  No. 
2,  No.  8,  and  No.  4,  respectively.  There  is  a 
switch  stand  located  between  the  two  main 
tracks,  about  opposite  the  point  where  the 
"lead"  track  begins.  This  switch  stand  Is 
used  to  operate  the  switch  connecting  the 
"lead"  track  with  the  east-bound  main  track. 
There  are  also  switches  connecting  the  four 


switch  tracks  «vith  the  'lead"  track;  each 
of  these  swltciies  being  operated  by  switch 
stands  located  at  the  point  of  Intersection  be- 
tween the  switch  track  and  the  "lead"  track, 
and  known  as  switch  stands  Nos.  1,  2,  3,  and 
4,  respectively.  These  switch  stands  are  all 
located  on  the  south  side  of  the  '^ead"  track, 
in  order  that  they  may  be  seen  by  the  engi- 
neer, for  the  purpose  of  receiving  signals. 
There  is  also  a  "derail"  switch,  about  half- 
way between  the  turntable  and  switch  No.  4. 
This  "derail"  switch  is  used  to  operate  both 
the  "derail"  and  the  connection  between  the 
"lead"  track  and  the  turntable. 

After  the  train  had  backed  from  the  East 
Market  station  to  the  depot,  it  moved  back- 
ward on  the  "lead"  track  and  onto  switeh 
track  Na  1.  for  the  purpose  of  letting  the 
fast  train  pass,  to  get  another  coach  that  was 
on  that  track,  and  also  to  clear  the  "lead" 
track,  so  as  to  enable  the  dining  car  to  be 
taken  c^  the  fast  train  and  placed  on  track 
No.  2,  as  was  customary.  Shaw  was  stand- 
ing on  the  rear  of  the  train,  controlling  its 
backward  movement  by  a  bell  cord  connect- 
ed with  the  engine.  However,  after  the 
train  had  started  in  on  switch  track  No.  1, 
Shaw  ascertained  there  would  not  be  soffl- 
dent  room  for  his  train  upon  that  track,  be- 
cause of  the  presence  of  other  cars  there. 
Accordingly  he  stopped  the  train.  Jumped  ofT 
the  car,  and  gave  Jones,  the  eng;iueer,  a 
signal  to  pull  east  out  of  switeh  Na  1,  which 
was  done.  About  the  same  time  the  conduc- 
tor Jumped  off  the  train.  Shaw  then  threw 
the  switch  connecting  the  "lead"  track  with 
switch  track  Na  1,  so  the  train  could  pass 
on  down  the  "lead"  track;  it  b^ng  bis 
evident  purpose  to  run  the  train  back  on 
the  "lead"  track  until  the  fast  train  had 
passed.  After  throwing  switch  No.  1,  Shaw 
signaled  the  engineer  to  back  the  train  down 
the  "lead"  track;  Shaw  walking  or  running 
ahead,  evidently  for  the  purpose  of  throwing 
switches  Nos.  2,  3,  and  4,  and  the  "derail" 
switoh,  so  as  to  keep  the  train  on  the  "lead" 
track  until  it  had  cleared  track  No.  2.  In 
obedience  to  the  signal  given  by  Shaw,  the 
train  began  backing  slowly,  at  the  rate  of 
about  three  miles  an  hour;  Shaw  numing 
ahead  of  it,  throwing  switches  2,  8,  and  4  as 
he  passed  them. 

Up  to  this  point  there  Is  no  material  con- 
flict in  the  testimony  of  the  several  wit- 
nesses; but  as  to  what  happened  after 
switoh  No.  4  was  thrown  the  testimony  is 
conflicting.  According  to  Shaw's  version, 
after  throwing  switch  No.  4,  and  when  he 
started  to  go  directly  across  to  the  south 
side  of  the  "lead"  track  for  the  purpose  of 
reaching  the  "derail"  switch,  his  feet  were 
canj^t  in  a  hole  or  opening  between  one 
of  the  ties  and  the  rod  which  runs  across 
the  track  and  below  the  rails,  connecting 
switch  No.  4  with  the  switch  stand,  and 
while  held  in  that  position  he  was  struck 
and  knocked  down  by  the  tttAn,  which  cut 
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off  his  right  leg  and  the  larger  part  of  bis 
left  foot 

Shaw  testiflecl  that  the  conductor  told  him 
to  "huriy  up"  and  throw  the  switches  on  the 
"lead"  track  without  waiting  for  the  sig- 
nals to  continue  backing,  which  usually  were 
given  after  each  switch  had  been  thrown,  and 
that  the  engineer  continued  to  back  the  train 
without  waiting  for  the  usual  signals.  The 
conductor  contradicts  Shaw  in  this  respect; 
but  the  engineer  testified  that  he  continued 
to  back  the  train  until  he  lost  sight  of  Shaw's 
lantern,  and  that  he  then  stopped  the  train 
and  told  the  conductor  something  must  be 
wrong  at  Shaw's  end  of  the  train. 

According  to  the  company's  version  of  the 
accident,  Shaw  was  struck  and  run  over  at 
a  point  about  S7  feet  west  of  switch  No.  4, 
while  either  walking  or  running  beside  the 
track,  and  trying  to  cross  over  the  track, 
that  he  was  not  struck  at  switch  No.  4,  and 
that  his  Injury  was  not  and  could  not  have 
been  the  result  of  his  foot  catching  between 
the  switch  rod  and  the  tie,  as  he  claimed. 

The  action  was  brought  under  the  federal 
Employers'  Liability  Act.  The  petition  as 
amended  alleged,  in  substance,  that  appel- 
lant was  negligent  (1)  In  operating  Its  train 
that  ran  over  Shaw ;  (2)  in  falling  to  have 
lights  in  the  yard;  and  (3)  that  switch  No. 
4  and  the  tracks  in  that  Immediate  vicinity 
were  ta  such  a  defective  and  dangerous  con- 
dition that  Shaw  was  not  furnished  a  reason- 
ably safe  place  to  work.  The  answer  con- 
tained a  traverse  of  the  allegations  of  the 
petition,  and  affirmatively  relied  upon  the 
defenses  of  contributory  negllgehce  and  as- 
sumed risk  'upon  the  part  of  Shaw. 

Upon  the  trial  the  circuit  court  held  that 
there  was  no  negligence  shown  in  Uxe  opera- 
tion of  the  train — ^the  proof  being  that  the 
brakeman  and  conductor  were  elsewhere  at 
the  time  of  the  accident,  in  the  performance 
of  the  duties  required  of  them,  that  the  train 
was  being  operated  under  signals  given  by 
Shaw,  and  that  the  engineer  stopped  the  train 
the  moment  he  lost  sight  of  Shaw's  signal 
lantern.  The  circuit  court  also  refused  to 
submit  to  the  jury  the  question  as  to  whether 
the'  appellabt  was  negligent  in  failing  to  have 
lights  in  its  yards,  presumably  upon  the  theo- 
ry that  this  condition  bad  existed  for  several 
months,  and  was  fully  known  to  appellee, 
who  assumed  that  risk. 

We  are  led  to  assume  that  tbe  reasons 
above  given  influenced  the  court,  as  tberein 
indicated,  since  tbe  only  issue  of  negUgence 
upon  the  part  of  the  company  which  was  sub- 
mitted to  the  .Jury  was  whether  Shaw  was 
injured  at  switch  No.  4,  and,  if  so,  whether 
the  company  negligently  failed  to  keep  the 
switch  rod  Connecting  the  switch  stand  of 
switch  No.  4  with  tbe  "lead"  track,  and  tbe 
ties  and  ground  between  said  switch  stand 
and  the  south  rail  of  the  "lead"  track,  in  a 
reasonably  safe  condition. 

[1]  1.  ^e  action  was  brought  under  the 
federal  Employers'  Liability  Act;    the  peti- 


tion charging  that  4>oth  tbe  appellant  and  tbe 
appellee  were  engaged  In  Interstate  com- 
merce. Appellant  filed  its  petition  for  a  re* 
moval  of  the  case  from  the  state  court  Into 
the  United  States  District  Court,  charging, 
after  setting  out  the  requisite  diversity  of 
citizenship,  that  tbe  allegations  as  to  tbe  In- 
terstate nature  of  appellee's  employment 
were  nntme,  that  they  were  known  by  Shaw 
to  be  untrue,  and  that  they  were  made  for 
the  sole  purpose  of  fraudulently  preventtai( 
the  appellant  from  removing  the  case  to  the 
federal  court 

A  demurrer  to  tbe  petition  for  6.  removal 
was  sustained,  and  appellant  contends  tliat 
the  record  shows  a  fraudulent  attempt  by 
Shaw  to  oust  tbe  federal  court  of  its  Jariadic- 
tlon,  and  that  its  petition  for  a  removal 
sbonld  have  prevailed,  notwithstanding  the 
amendment  of  1910  to  the  federal  Employers' 
Liability  Act  provides  that  the  Jurisdiction  of 
tbe  federal  courts  shall  be  concurrent  with 
that  of  tbe  state  courts  In  such  cases,  and 
that  no  case  arising  under  tbe  federal  Em- 
ployers' Liability  Act,  which  is  brought  in  a 
state  court  of  competent  Jurisdiction,  shall 
be  removed  to  any  court  of  the  United  States: 
36  Stat  at  I*  291,  c.  143,  U.  S.  Comp.  Stat 
Supp.  1911,  pp.  1324,  1325. 

As  a  question  of  practice,  appellant  insists 
that  under  the  record  thus  made,  tbe  case 
stood  removed  Into  tbe  federal  court,  and 
that  it  remained  for  that  court  to  try  the 
question  of  fraudulent  allegation  of  Jurisdic- 
tional facts,  and  remand  tbe  case  to  the  state 
court  in  case  appellant  failed  to  sustain  the 
.charge,  and  that  the  state  court  was  without 
authority  or  Jurisdiction  to  try  that  question 
or  to  further  proceed  with  the  trial  of  the 
case. 

We  do  not  so  understand  the  practice. 
Section  6  of  the  amendment  of  1910  to  the 
federal  Employers'  Liability  Act,  now  known 
as  section  28  of  tbe  Judicial  Code  of  March  3, 
1911,  provides  in  part  as  follows: 

"Jurisdiction  of  the  courts  of  the  United 
Stntos  under  this  act  shall  be  concurrent  with 
that  of  the  courts  of  the  several  states,  and  no 
case  arising  under  this  act  and  brougbt  in  any 
state  court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court' of  the  United  States." 

In  order  to  bring  an  action  under  the  fed- 
eral Employers'  Liability  Act,  the  petition 
must  allege,  amopg  other  things,  that  the 
plaintiff  was  engaged  in  interstfite  commerce 
at  the  time  be  was  injured ;  and,  according 
to  appellant's  contention.  If  the  plaliitlff 
fraudulently  makes  that  essential  allegation 
in  bis  petition,  the  defendant  has  tbe  right 
to  remove  the  case  to  the  federal  court  upon 
the  ground  of  diverse  citizenship,  and  the 
state  court  cannot  pass  upon  the  question 
raised  by  the  petition  for  a  removal.  If  this 
be  the  correct  practice,  every  casie  may  be 
removed  to  the  federal  court,  notwithstand- 
ing the  provision  of  section  28,  supra,  and 
the  federal  court  alone  would  have  the  right 
to  determine  that  question.  The'  effect  of 
such  a  rule  would  be  to  give  tbe  fedenu 
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courts  exclusive  Jurisdiction  of  the  merits 
In  every  case  of  ttils  cbaracter,  altbougb 
such  jurisdiction  Is  expressly  made  concur* 
rent  with  that  of  the  state  courts,  and  the 
defendant,  by  the  express  terms  of  the  stat- 
ute, Is  prohibited  from  removing  the  case 
into  the  federal  court. 

[1,8]  Under  a  petition  properly  drawn 
under  the  federal  Employers'  Liability  Act, 
the  state  court  has  Jurisdiction  to  try  the 
merits  of  the  case,  Including  the  question  as 
to  whether  the  plaintiff  was  injured  while 
engaged  in  interstate  commerce;  and  under 
our  practice,  as  announced  in  the  late  cas- 
es of  I.  a  By.  Ca  V.  Kelly,  167  Ky.  746, 
181  8.  W.  378,  and  O.,  N.  O.  A  T.  P.  Ry.  Oo. 
v.  Tucker,  168  Ky.  149,  181  8.  W.  940,  if  the 
plalntlfC  fails  to  show  that  be  was  Injured 
while  engaged  in  interstate  commerce,  his 
case  falls  for  proof,  and  a  peremptory  in- 
struction to  find  for  the  defendant,  is  proper. 
In  I.  C.  Ry.  Co.  t.  Ooley,  121  Ky.  396,  89 
S.  W.  237,  28  Ky.  I-aw  Rep.  336,  1  lu  R.  A, 
(N.  8.)  374,  In  speaking  of  an  alleged  fraud- 
ulent misjoinder  of  parties,  this  court  said: 

"When  the  petition  discloses  a  cause  of  action 
wbicli  is  not  within  the  jurisdictioD  of  the  fed- 
eral court,  the  case  may  not  be  removed  to  the 
federal  court  for  that  court  to  try  a  case  over 
which  it  has  no  jurisdiction,  or  to  pass  on  the 
jurisdiction  of  the  state  court  over  toe  case.  It 
cannot  be  maintained  that  the  Circuit  Court  of 
the  United  States  is  only  to  determine  in  cases 
of  this  sort  whether  the  joinder  is  fraudulent, 
and  made  without  reasonable  expectation  on 
the  part  of  the  plaintiff  to  prove  the  facts  al- 
leged, and  that  it  is  the  exclusive  forum  to  de- 
termine this  question:  for  in  not  a  few  cases 
the  state  court  would  hold  upon  the  evidence 
that  the  plaintiff  had  made  out  his  case  against 
both  the  defendants,  while  In  the  federal  court, 
upon  the  same  evidence,  it  would  be  held  that 
the  plaintiff  had  failed  to  make  out  his  case,  and 
that  therefore  the  joinder  was  fraudulent.  The 
result  would  be  that  the  state  court  would  be 
prevented  from  proceeding  in  a  ease  admittedly 
within  its  jurisdiction,  by  reason  of  the  fact 
that  the  federal  court  was  of  opinion  that  there 
was  no  merit  in  the  case.  It  was  not  contem- 
plated by  the  act  of  Con^regs  that  the  Circuit 
Court  of  the  United  States  should  be  given  su- 
pervisory power  over  the  state  courts  on  the 
merits  of  joint  controversies  of  this  character." 

Again,  In  I.  C.  Ry.  Co.  v.  Houcblns,  121 

Ky.  631,  89  S.  W.  532,  28  Ky.  Law  Rep.  499, 

1  L.   R.   A.   (N.   B.)  377,   122   Am.   St.   Rep. 

'  205,  iifspeaklng  on  tbe  same  subject,  this 

court  said: 

"Such  a  rule  would  deprive  the  litliituit  of  his 
right  to  try  bis  ease  under  the  laws  of  the  state. 
and  Would  compel  him  to  get  into  the  merits  <a 
his  case  before  a  tribunal  without  jurisdiction 
to  sit  in  it.  If  the  state  court  makes  a  mistake, 
an  appeal  may  be  taken  to  this  court;  and  if 
the  railroad  company  feels  aggrieved  by  the  de- 
cision of  this  court.  It  may  in  every  case  prose- 
cute an  appeal  to  the  Supreme  Court  of  the 
t'nited  States  on  the  question.  So  it  is  not 
without  remedy,  and  there  Is  no  possibility  of 
its  rights  not  being  properly  protected." 

See,  also,  Cllnger  v.  0.  &  O.  Ry.  Co.,  128 
Ky.  736,  109  S.  W.  316,  83  Ky.  Law  Rep. 
86,  15  L.  R.  A.  (N.  8.)  908;  Ward  v.  Pull- 
man Ca«  131  Ky.  142,  114  S.  W.  754,  26  L. 
B.  A.  (N.  S.)  343;  Golden  v.  N.  P.  R.  R.  Ca, 
182  8.W.-42 


39  Mont  435,  104  Pac.  649,  84  L.  B.  A.  (N. 
8.)  1160,  18  Ann.  Gas.  886. 

The  averments  of  the  petition  conclusive- 
ly show  tiie  case  is  brought  under  the  fed- 
eral act;  that  plaintiff  is  seeking  to  recover 
on  a  case  arising  under  that  act  In  Stafford 
V.  Norfolk  &  Western  B.  Go.  (D.  0.)  202  Fed. 
606,  it  was  held  that  where  the  plaintiff 
claimed  that  his  action  was  within  the  fed- 
eral Employers'  Liability  Act,  and  based  his 
right  to  recover  solely  upon  it  the  case  was 
one  arising  under  that  act,  even  though  It 
was  conceded  that  plaintiff's  Intestate  was 
not  employed  in  Interstate  commerce,  and 
that  plaintiff  tdtimately  would  not  be  able 
to  recover  under  the  act.  And  In  Strauser 
V.  Chicago,  B.  ft  Q.  B.  Co.  (D.  O.)  193  Fed. 
298,  it  was  held  that  by  the  amendment  of 
1910  Congress  plainly  showed  its  intention 
that  no  case  should  be  removed  from  the 
state  court  upon  any  ground,  provided  it 
arose  under  the  federal  Employers'  Liability 
Act  See,  also,  Lee  v.  Toledo,  St  L.  &  W. 
B.  Co.  (D.  C.)  193  Fed.  685 ;  Kelly  v.  O.  ft 
O.  B.  Oo.  (D.  C.)  201  Fed.  602 ;  Rice  v.  Bos- 
ton ft  M.  R.  Co.  (D.  O.)  203  Fed.  580. 

In  Hulac  t.  Chicago  ft  N.  W.  R.  Co.  (D. 
O.)  194  Fed.  747,  the  court  said: 

"It  is  a  well-recognized  fact  in  judicial  history 
that  plaintiffs,  in  actions  brought  by  employes 
against  railway  companies  for  damages  result- 
ing from  personal  injuries,  have  quite  generally 
and  for  many  years  sought  to  bring  and  retain 
their  actions  in  the  state  courts,  and  the  fact 
is  well  attested  by  the  multitude  of  applications 
to  remand  such  cases  which  have  been  constant- 
ly presented  to  the  federal  courts.  The  ex- 
pense of  trials  and  of  appeals  in  the  federal 
courts  have  been  deterrents,  and  the  variance  in 
the  rules  of  law  in  such  cases  as  applied  in  the 
state  and  federal  courts  has  also  been  well  un- 
derstood. Congress  has  recognized,  by  the  Em- 
ployers' Liability  Act,  as  well  as  by  the  Safety 
Appliance  Acts,  that  these  rules  of  law  should 
be  made  more  favorable  to  the  injured  servant 
The  purpose  of  Congress  In  the  enactment  of 
the  Employers'  Liabuity  Act  was  the  granting 
of  additional  rights  to  the  servant,  and  the  re- 
moval of  existing  defenses  by  the  master  in  ac- 
tions by  injured  empliv6s  against  railway  com- 
panies. One  of  the  rights  which  Congress  had 
in  mind  was  the  right  of  the  servant  to  choose 
the  forum  in  which  his  action  should  be  litigat- 
ed. The  amendatory  act  of  Congress  gives  con- 
current jurisdiction  to  the  courts  of  the  United 
States  with  the  courts  of  the  statea,  and  in- 
creases the  number  of  districts  in  which  the 
plaintiff  may  sue  in  the  United  States  courts, 
and  while  thus  enlarging  the  rights  of  the  plain- 
tiff, and  in  harmony  with  the  general  scope  of 
the  act  cuts  down  the  rights  of  the  railway  com- 
pany by  forbidding  a  removal  of  the  case  upon 
any  ground." 

To  the  same  effect  see  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct  799,  29  L. 
Bd.  962;  Alabama  G.  8.  R.  Oo.  v.  Thompson, 
200  U.  S.  206,  26  Sup.  Ct.  161,  50  U  Bd.  441, 
4  Ann.  Cas.  1147 ;  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Bohon.  200  U.  S.  221,  26  Sup.  Ct  166,  50  L. 
Ed.  448,  4  Ann.  Cas.  1152;  Orehore  v.  O.  & 
M.  R.  Co.,  131  U.  8.  240,  9  Sup.  Ct  692,  33 
L.  Ed.  144. 

8o  the  rule  of  procedure  must  be  treated 
as  settled  that  the  state  courty^having  Joris- 
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diction  of  tbe  case  as  stated,  is  not  bound  to 
surrender  Its  Jurisdiction  on  a  petition  for 
remoyal,  until  a  case  has  been  made  which, 
on  its  face,  shows  that  the  petitioner  has  a 
right  to  the  transfer  of  the  case  to  the 
federal  court,  and  that  the  state  court  is  at 
liberty  to  determine  for  itself  whether,  on 
the  face  of  tbe  record,  a  removal  has  been 
affected.  If  the  state  court  should  decide  er- 
roneously against  the  removal,  and  proceed 
with  the  cause,  its  ruling  on  that  question 
can  be  reviewed,  after  final  Judgment,  by  the 
United  States  Supreme  Oourt.  There  was  no 
error,  therefore,  in  the  state  court  proceed- 
ing with  the  trial;  and  under  the  state 
practice  as  above  pointed  out,  if  Shaw  bad 
failed  to  show  he  was  engaged  in  interstate 
commerce  at  the  time  of  his  injury,  appel- 
lant's motion  for  a  directed  verdict  would 
have  prevailed. 

[4]  2.  But,  as  we  read  the  evidence,  Shaw 
was  clearly  engaged  in  Interstate  commerce 
at  the  time  of  bis  injury.  We  think  that  is 
apparent  from  a  mere  statement  of  the  facts. 
The  "Maysvllle  Accommodation"  train,  which 
Shaw  was  assisting  in  operating  at  the  time 
of  his  injury,  had  run  from  Cincinnati,  OhiOt 
to  Maysville,  Ky.;  and,  under  special  orders, 
after  it  had  completed  its  usual  trip  from 
Cincinnati  to  Maysville,  it  was,  according  to 
appellant's  contention,  to  make  a  special 
trip  from  Maysville,  Ey.,  to  Russell,  Ky., 
and  not  merely  extend  its  usual  trip  from 
Cincinnati,  Ohio,  to  Busseli,  Ky.,  and  re- 
turn. Clearly,  if  Shaw  was  injured  on  the 
Journey  from  Cincinnati  to  Maysville,  be  was 
engaged  in  interstate  commerce;  and,  If  tbe 
trip  from  Cincinnati,  Ohio,  to  Busseli,  Ky.,  be 
treated  as  a  continuous  trip,  he  was  like- 
wise engaged  In  Interstate  commerce.  But, 
as  contended  by  the  appellant,  if  the  trip 
from  Maysville  to  Russell  and  return  is  to  be 
treated  as  a  special  movement,  and  not  a 
mere  continuation  of  the  usual  trip  from 
Cincinnati  to  Maysville,  appellant  was  not 
engaged  in  interstate  commerce  at  the  time 
he  was  Injured. 

Under  our  view  of  the  proof,  however,  we 
do  not  think  it  necessary  to  take  into  coa- 
sideratlon  tbe  nature  of  the  proposed  trip 
from  Maysville  to  Russell  and  return,  since 
we  think  it  clear  from  the  evidence  that  ap- 
pellant's initial  trip  from  Cincinnati,  Ohio, 
to  Maysville,  Ky.,  had  not  been  completed  at 
the  time  Shaw  was  injured,  since  it  was  a 
part  of  that  trip  to  place  the  train  upon  the 
"lead"  track.  The  fact  that  the  accommoda- 
tion train  was  placed  upon  the  "lead"  track 
for  tbe  purpose  of  permitting  the  fast  train 
to  pass,  and  not  for  the  purpose  of  remaining 
there  until  the  next  morning,  as  it  usually 
did,  cannot  change  the  controlling  fbct  that 
it  was  a  part  of  Shaw's  duty  to  assist  in 
placing  his  train  upon  the  "lead"  track,  out 
of  the  way  of  trains  passing  upon  the  main 
track.  Furthermore,  the  proof  shows  that 
the  special  order  to  go  to  Russell  also  direct- 
ed the  conductor  of  tbe  accommodation  train 


to  take  an  extra  ooacb  out  of  fhe  MaysvUle 
yard  for  his  excursioa  train,  and  that  it  was 
necessary  for  the  accommodation  train  to 
back  into  the  yard  toe  the  purpose  of  getting 
thab  ooacb.  The  Initial  trip  from  Cin- 
cinnati, Ohio,  to  Maysville,  Ky.,  was  not  com- 
pleted, under  tlie  usual  method  of  handling 
tbe  train,  until  tbe  train  had  been  put  on  tbe 
"lead"  track,  and  out  of  the  way  of  tbe  fast 
train.  They  had  not  begun  to  make  up  tbe 
train  for  tbe  Russell  excursioa,  at  tlie  time 
appellee  was  injured. 

In  St  Louis,  S.  F.  &  T.  R.  Oo.  v.  Seale, 
229  U.  S.  161,  33  Sup.  Ct  653,  67  Li.  Ed.  1120, 
Ann.  Chs.  1914C,  156,  the  court  said: 

"In  our  opinion  the  evidmce  does  not  admit 
of  any  other  view  than  that  the  case  made  by  it 
was  within  the  federal  statute.  The  train  from 
Oklahoma  was  not  only  an  interstate  train,  but 
was  engaged  in  the  movement  of  interstate 
freight,  and  the  duty  whidi  the  decedent  was 
performing  ysaa  connected  with  that  movement, 
not  indirectly  or  remotely,  but  directly  and  im- 
mediately. The  interstate  transportation  was 
not  ended  merely  because  that  yard  was  the 
terminal  for  that  train,  nor  even  if  the  cars 
were  not  going  to  points  beyond.  Whether  they 
were  ^oing  further  or  were  to  stop  at  that  sta- 
tion, it  still  was  necessary  that  the  train  be 
broken  up  and  the  cars  taken  to  the  appropriate 
tracks  for  making  up  out-going  trains  or  for 
unloading  or  delivering  freight,  and  this  was  as 
much  a  part  of  the  interstate  tranq>ortation  ss 
was  the  movement  across  the  state  line.  Mc- 
Neill V.  Southern  R.  Co.,  202  U.  S.  643  [26  Sup. 
Ot.  722,  50  li.  Ed.  1142] ;  Johnson  v.  Southern 
Pac.  Co.,  196  U.  S.  1,  21  [25  Sup.  Ot  168,  49 
U  Ed.  363]." 

See,  also,  L.  ft  N.  B.  R.  Col  r.  Walker's 
Adm'x,  162  Ky.  213,  172  S.  W.  517,  and  0. 
&  O.  Ry.  Co.  V.  Kornhoff,  167  Ky.  353,  180  S. 
W.  523. 

We  conclude,  therefore,  that  at  tbe  time 
Shaw  was  hurt  be  was  engaged  In  operating 
the  interstate  train  from  Cincinnati,  Ohio, 
to  Maysvllle,  Ky.,  and  was  not  engaged  in 
operating  "Extra  78,"  which  was  to  be  there- 
after made  up  and  run  from  MaysvUle  to 
Russell  and  return,  even  If  that  train  should 
be  treated  as  distinct  and  separate  from  the 
interstate  accommodation  train. 

[6]  8.  But  it  Is  contended  that  no  negli- 
gence was  ahown  upon  the  part  of  appellant, 
and  that  its  motion  for  a  directed  verdict 
should  bave  prevailed.  As  tbe  court,  by  Its ' 
instruction,  limited  tbe  scope  of  appellant's 
negUgmce  to  tbe  single  question  of  the  con- 
dition of  switch  No.  4,  appellant's  complaint 
here  must  be  confined  to  that  question. 

Briefiy  stated,  tbe  situation  was  this:  The 
ties  were  8  or  10  inches  thick,  and  wore  bal- 
lasted with  cinders;  but  between  tbe  two 
ties,  where  the  iron  switch  rod  ran  from  the 
switch  stand  across  the  "lead"  track  to  the 
switch  track,  It  was  necessary  that  there 
should  be  left  unballasted  a  space  of  about 
5  inches  extending  -down  from  the  top  of  the 
ties,  in  order  that  the  switch  rod  could  work 
easily,  and  be  free  from  interference  by  the 
cinders  and  dirt  below.  According  to  Shaw's 
version,  there  was  no  ballast  at  all  between 
tbe  two  ties  which  carried  the  swltdi  rod. 
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thus  leaTlng  an  unballasted  space  of  a  deptb 
eqnal  to  tlie  thickness  of  the  ties — 8  or  10 
Inches — or  about  5  Inches  deeper  than  was 
necessary  for  the  proper  management  of  the 
switch  rod.  Shaw  says,  when  he  started  to 
cross  the  track,  his  foot  was  caught  in  be- 
tween the  tie  and  the  switch  rod,  his  foot 
going  down  about  8  Inches  and  in  such  a 
way  as  to  prevent  him  from  extricating  It 
before  the  train  was  upon  him;  and  it  la 
contended  that  U  the  track  had  been  bal- 
lasted to  a  depthof  only  5  inches  between  the 
ties  which  carried  the  switch  rod,  it  would 
hare  been  reasonably  safe,  and  there  would 
also  have  remained  abundant  space  for  the 
working  of  the  switch  rod. 

One  can  readily  understand  that  a  hole  be- 
tween the  rod  and  the  tie  10  inches  deep 
might  be  much  more  dangerous  than  a  hole 
only  S  inches  deep.  In  case  the  hole  was  10 
Inches  deep.  It  Is  evident  that  one's  foot  could 
easUy  get  caught  under  the  switch  rod,  while 
In  case  the  ballast  was  brought  up  to  the 
switch  rod,  thus  leaving  a  hole  only  6  Inches 
deep,  it  would  be  more  dUHcnlt  to  get  the 
foot  entangled  under  the  rod.  The  fact  that 
the  switch  was  of  standard  make  and  pattern 
did  not  relieve  the  company  from  the  duty  of 
making  the  hole  no  deeper  than  was  neces- 
sary. We  conclude,  therefore,  that  there  was 
sufficient  evidence  of  the  unsafe  condition  of 
the  roadbed  at  switch  No.  4  to  authorize  the 
submission  of  the  question  of  the  company's 
negligence  to  the  Jury. 

[I]  4.  Appellant  further  Insists  that  the  ver- 
dict is  flagrantly  against  the  evidence,  in  that 
it  shows  that  the  accident  did  not  occur  at 
switch  Na  4,  as  claimed  by  Shaw,  but  that  it 
occurred  about  35  feet  south  of  switch  No.  4, 
thereby  Indicating  that  Shaw  was  not  injured 
by  reason  of  his  foot  getting  caught  in  the 
switch,  as  he  claims,  but  from  his  own  neg- 
ligence in  crossing  the  track  in  front  of  the 
train. 

Brashears,  the  section  foreman,  testified 
that  he  visited  the  scene  of  the  accident  the 
next  morning,  and  found  evidence  of  blood 
and  small  pieces  of  flesh  and  clothing  upon 
the  rail  about  30  feet  south  of  switch  No.  4 ; 
and  King,  the  conductor,  who  was  the  first 
person  to  get  to  Shaw  after  the  accident,  says 
he  found  Shaw  near  the  track,  about  40  feet 
south  of  switch  No.  4.  Rockwell,  the  train- 
master, corroborates  King,  the  conductor. 
Dr.  Taylor,  who  attended  Shaw,  testified  that 
either  on  the  night  of  the  accident,  or  the 
next  day,  Shaw  said  they  were  switdiing  the 
train  out  of  the  way  of  another  train;  that 
tbey  were  In  a  hurry;  that  lie  was  running 
along  In  front  of  the  train,  parallel  with  the 
track,  to  get  to  the  switch  and  throw  it,  when 
he  stumbled  aud  fell  on  his  hands  and  knees, 
and  the  steps  of  thei  coach  hit  him  and  switch- 
ed his  feet  around  under  the  train. 

On  the  other  band,  the  appellee  Insists  that 
he  was  hart  at  the  switch  by  getting  his  feet 
caught,  as  heretofore  indicated,  and  in  this 
he  is  corroborated  by  his  son,  James  Shaw, 


who  testified  that  he  found  his  ftither,  im-' 
mediately  after  the  accident,  lying  a  few  feet 
from  the  switch.  It  is  true  that  the  son, 
James  Shaw,  at  first  testified  that  his  father 
was'lying  nearer  to  the  place  where  King  says 
he  found  him;  but  upon  re-examination 
James  Shaw  corrected  that  statement,  by  say- 
ing that  he  found  his  father  nearer  to  the 
switdi. 

Under  this  contradictory  proof,  it  was  for 
the  Jury  to  pass  upon  the  issue; 

[7, 1]  5.  Appellant  further  insists  that  the 
trial  court  erred  In  declining  to  submit  to  the 
Jury  Its  defense  of  assumed  risk  upon  the  part 
of  the  plalntUE.  Upon  that  subject,  appd.- 
lant  offered  instruction  0,  which  reads  as 
follows: 

"The  court  instructs  you  that  the  plaintiff 
cannot  complain  of  or  recover  for  any  faiUre 
upon  the  part  of  the  defendant  to  have  lights  in 
its  switchyanl.  The  plaintiff  assumed  the  risk 
from  Buch  nHidition  of  the  yard." 

Under  the  rule  in  this  Jurlsdictl<ni,  which 
does  not  permit  a  party  to  complain  of  a 
failure  of  the  court  to  give  Instructions  unless 
he  offers  an  instruction  upon  the  question,  it 
might  fairly  be  said  that  the.  appellant  cannot 
now  complain  that  the  court  failed  to  give  an 
instruction  upon  assumed  risk  with  rtference 
to  the  condition  of  switch  No.  4,  which  was 
the  only  question  of  negligence  submitted  to 
the  Jury. 

An  instruction,  however,  upon  assumed  risk, 
had  no  proper  place  in  this  case,  because  a 
servant  does  not  assume  the  risk  of  accident 
and  danger  due  to  the  failure  of  the  master 
to  exercise  ordinary  care  in  furnishing  him 
with  a  reasonably  safe  place  to  do  his  work. 
A  servant's  assumption  of  the  risks  of  his 
employment  must  be  considered  with  refer- 
ence to  the  employer's  primary  duty  to  fur- 
nish reasonably  safe  surroundings.  Broad- 
way Coal  Mining  Co.  v.  Southard,  144  Ky.  463, 
139  S.  W.  747.  A  servant  does  not  assume 
risks  that  follow  from  the  negligent  acts  of 
the  master.  Geary  v.  McGreary,  147  Ky.  264, 
14S  S.  W.  1004;  Kentucky  Refining  Co.  v. 
Schuts,  148  Ky.  635,  147  S.  W.  S91;  C,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Callahan,  148  Ky.  «82, 
147  S.  W.  398 ;  ISast  Tenn.  Telephfflie  Co.  v. 
JefTries,  153  Ky.  133,  164  S.  W.  1112.  The 
rule  was  stated  in  Fluehart  Collieries  Co.  v. 
Elam,  151  Ky.  60,  161  S.  W.  36,  as  follows : 

"In  accepting  emplo^ent  the  appellee  assum- 
ed the  risk  of  BUch  accidents  and  resulting  injury 
as  might  happen  to  him  in  the  ordinary  and 
customary  course  of  his  employment,  but  he  did 
not  assume  any  risk  firom  accident  or  injury 
caused  by  the  failure  of  the  coal  company  to 
ezerdse  ordinary  care  to  furnish  him  a  reason- 
ably safe  place  in  which  to  work.  The  risk 
that  the  servant  assumes  does  not  embrace  or  in- 
clude risks  that  are  brought  about  by  the  fail- 
ure of  the  master  to  perform  his  duty." 

The  negligent  act  of  the  company  In  falling 
to  furnish  the  appellee  a  reasonably  safe  place 
to  work  being  the  basis  of  Its  liability,  the 
court  properly  declined  to  submit  to  the  Jury 
the  qu^tlon  of  appellee's  assumption  of  the 
risk  attending  that  negligence. 

[•.  1 B]  6.  It  is  further  objected  that  tiistruc^ 
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tkm  No.  5,  defining  the  measure  of  damages, 
erroneonsly  permitted  tbe  assessment  of  doa- 
ble damages,  because  It  not  only  authorized 
a  finding  of  damages  for  time  lost  by  Shaw, 
bnt  also  for  the  impairment  of  his  power  to 
earn  money  "since  the  accident,"  without 
qualifying  this  last  element  of  recoveiy  by 
directing  that  any  allowance  for  tbe  loss  of 
power  to  earn  money  should  begin  when  the 
time  lost  had  ended.  The  instruction,  how- 
ever, is  not  as  broad  as  the  criticism  would 
indicate.  After  directing  the  Jury,  in  case  it 
should  find  for  the  plaintiff,  to  find  for  his 
loss  of  time  and  for  pain  and  suffering,  if 
any,  they  were  authorized  to  find  "such  fur- 
ther sum  as  you  may  believe  from  the  evi- 
dence will  reasonably  compmaate  him  for  the 
impairment,  if  any,  of  his  power  to  earn  mon- 
ey." 

It  is  true  the  Instruction  did  not  qualify 
this  last  element  of  recovery  by  expressly 
confining  it  to  appellee's  power  to  earn  money 
la  the  f  utnre,  yet  we  believe  that  is  the  mean- 
ing of  the  instruction  when  read  as  a  whole, 
and  that  It  could  not  have  prejudiced  appel- 
lant's rights.  Furthermore,  if  the  appellant 
had  desired  to  have  a  more  spedflc  Instruc- 
tion, it  should  have  asked  the  court  to  make 
it  so;  and,  having  failed  to  call  the  court's 
attention  to  the  immaterial  error,  it  will  not 
now  be  permitted  to  complain.  Bluegrass 
Traction  Co;  v.  Ingles,  140  Ky.  488, 131  S.  W. 
278;  McGlintlG  Marshall  Const  Ca  v.  £kdc- 
man,  153  Ky,  708,  166  S.  W.  382;  L  G.  B.  B. 
Co.  V.  WUlIams,  163  Ky.  835,  174  S.  W,  741; 
N.,  C.  &  St.  L.  By.  Co.  V.  Henry,  168  Ky.  468, 
182  8.  W.  651. 

[11]  7.  Finally,  we  are  asked  to  reconsider 
the  former  rulings  of  this  court  In  wfaiCb  It 
was  held  not  to  be  error  for  the  trial  court  to 
instruct  the  Jury,  under  the  state  practice, 
that  nine  or  more  of  the  Jury  could  return  a 
verdict  It  is  argued  that  in  trials  in  the 
state  court  of  cases  brought  under  the  federal 
En^loyers*  Liability  Act  there  must  be  a 
unanimous  verdict  as  required  by  the  federal 
Oonstltutlon,  and  that  Congress  was  without 
IK>wer  to  confer  Jurisdiction  upon  the  state 
court  to  thus  try  a  cause  of  action  created  by 
a  federal  statute;  it  not  being  a  "court  of 
competent  Jurisdiction,"  as  defined  by  the 
federal  act,  because  it  permits  the  finding  of 
a  verdict  by  nine  jurors.  This  question  was 
considered  and  decided  adversely  to  the  con- 
tention of  appellant  In  O.  &  O.  By.  Co.  v.  Kel- 
ly's Adm'x,  161  Ky.  665,  171  S.  W.  185,  In  U 
&  N.  B.  B.  Co.  ▼.  Johnson's  Adm'r,  161  Ky. 
824, 171  S.  W.  847,  and  in  L,  &  N.  B.  B.  Co.  v. 
Stewart's  Adm'x,  163  Ky.  827,  174  S.  W.  744. 
Upon  a  reconsideration  of  the  question,  we 
see  no  reason  tor  departing  troai  these  deci- 
slona. 

[12]  a  Bule  6  of  thto  court  (154  S.  W.  vlll) 
reads  in  inrt  as  follows: 

"(4)  A  fall  index  of  the  entire  record,  whetli- 
er  it  contains  one  vohime  or  more,  must  be  put 
at  the  b^nnning  of  the  record.    •    *    • 


"(8)  Becords  not  conforming  to  this  rule  will 
be  condemned  and  the  clerk  making  out  such 
record  will  be  prohibited  from  collecting  his  full 
fees  therefor;  and  the  derk  of  this  court  will, 
in  taxing  costs,  tax  only  ■»  nnich  thereof  as  the 
coort  allowa" 

As  this  record  of  206  pages  Is  wh<^  wftbr 
out  an  index,  It  is  condemned,  and  the  clerk 
who  made  the  record  wiU  be  prohibited  from 
collecting  any  fee  therefor. 

Judgment  affirmed. 


NASHVILLB,  C.  &  ST.  L.  BX.  00.  r. 
BANKS. 

(Court  of  Appeals  of  Kentncky.    Feb.  18,  1»1&) 

1.  Damaoes   *=>132  —  Persoitai,   Iwjuwiffl  — 
Loss  or  Hands. 

Damages  of  f  16,600  for  the  loss  of  both 
bands,  awarded  a  stout,  healthy  young  man 
earning  from  |76  to  f 86  a  month  at  the  time  of 
bis  injury,  were  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |S  372-385,  396;   Dec.  Dig.  <3=»132.] 

2.  Appxai.  Am)  Ebbob  «=>1096— Fobmeb  Ap- 
PXAJL— Beb  Adjudioata. 

Hatters  brought  to  the  attention  of  the 
court  on  former  appeal,  but  for  which  judgment 
wua  not  reversed,  they  being  unnoticed  in  the 
opinion,  must  be  considered  on  second  appeal 
as  res  adjudicata  and  as  having  been  decided 
adversely  to  the  appellant  on  former  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  U  1177,  4353-4357;  Dec.  Dig. 
«=>100&] 

8.  Tbiai.  «=»256— iHSTBuonoir— Bin)uxsis. 

In  a  personal  injury  case,  wbere  defend- 
ant did  not  request  that  the  jury  be  directed  that 
the  allowance  made  plaintiff  for  impairment  of 
bis  earning  power  should  begin  at  the  point  of 
time  where  the  allowance  for  loss  of  time  end- 
ed, the  giving  of  an  instnicti<w,  permitting 
plaintiff  to  recover  for  diminished  earning  pow- 
er without  directing  assessment  to  begin  at  tbe 
point  where  recovery  for  loss  of  time  ended, 
waa  not  i»ejudicial. 

[Ed.  Note:— For  other  cases,  see  TML  Gmt 
Dig.  If  628-641;  Dec.  Dig.  «=>266.] 

4.  Apfbai,  akd  Bbbok  «=>10fl8  —  Hamctjwb 
EIbrob— Reiobsion  of  Dauaqes. 

Error  in  an  instruction  in  a  personal  in- 
jury case  as  to  the  allowance  to  plaintiff  for 
impairment  of  earning  power  in  that  it  permit- 
ted the  jury  to  award  damages  for  such  im|>air- 
ment  during  the  initial  period  <^  the  disability 
when  damages  for  loes  of  time  could  likewise 
be  awarded  waa  cured  by  the  remission  of  the 
entire  sum  which  plaintiff  could  have  poesibly 
been  awarded  under  the  instruction  for  loss  of 
time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4225-4228,  4230;  Dec.  Dig. 
€=1068.] 

Appeal  from  Ciitenlt  Ooor^  HcCracken 
County. 

Action  by  Ge<wge  Banks  against  the  Nash- 
ville, CSiattanooga  &  St  Louis  Railway  Com- 
pany. From  a  Judgment  for  plaintiff  for 
$16,500,  defendant  appeals.    Affirmed. 

Wheeler  &  Hughes,  of  Paducah,  and 
Claude  Waller,  of  Nashvlll«,  Tenn.,  for  ap- 
pellant W.  Mike  Oliver,  of  Paducah,  Sam- 
uel A.  Anderson,  of  St  Paul,  Minn.,  and  Jos. 
B.  Grogan,  of  Paducah,  for  appellee. 
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HURT,  J.  nils  Is  the  Becond  appeal  to 
this  court  from  a  Judgment  of  the  McCracken 
circuit  court,  in  favor  of  the  appellee  against 
the  appellant  Upon  the  first  trial  of  the  case 
the  appellee  recovered  a  Judgment  against 
appellant  for  the  sum  of  $20,000.  Upon  ap- 
peal to  this  court  the  Judgment  was  reversed 
and  the  case  remanded  for  another  trial. 
The  opinion  upon  the  former  appeal  may  be 
found  m  156  Ey.  609,  161  S.  W,  654.  The 
facts  of  the  case  are  set  out  In  the  former 
opinion,  and  It  will  be  unneoessary  to  more 
particularly  state  them. 

Upon  the  second  trial  of  the  case  In  the  cir- 
cuit court  the  Jury  returned  a  verdict  in 
favor  of  the  appellee  for  the  sum  of  $16,500 
in  damages.  The  appellant's  motion  and 
grounds  for  a  new  trial  being  overruled,  It 
has  again  appealed,  and  It  now  insists  that 
the  Judgment  ought  to  be  reversed  for  the 
following  reasons:  First  The  verdict  Is  ex- 
cessive. Second.  The  verdict  is  not  sustained 
by  sufficient  evidence  and  Is  contrary  to  law. 
Third.  The  court  erred  to  the  prejudice  of 
the  appellant  In  giving  Instructions  1,  2,  3, 
4,  5,  and  6.  Fourth.  The  court  erred  to  the 
prejudice  of  appellant  in  admitting  Incom- 
petent evidence.  Fifth.  The  court  was  in  er- 
ror In  proceeding  with  the  trial  of  the  case 
while  a  suit  by  the  appellee  against  the  ap- 
pellant on  accoiut  of  the  same  matters  In 
controversy  in  this  suit  was  pending  In  the 
federal  court  at  Memphis,  Tenn. 

[1]  The  evidence  upon  the  last  trial  Is  sub- 
stantially the  same  as  that  given  upon  the 
first  trial.  The  evidence  shows  that  the  ap- 
pellee was  a  stout,  healthy  young  man,  and  at 
the  time  earning  from  $76  to  $85  per  month, 
and  the  negligence  of  which  he  complained 
resulted  In  the  loss  of  both  his  hands.  Une 
was  taken  off  at  the  wrist  &nd  the  other 
arm  was  removed  Just  below  the  elbow, 
^ese  Injuries  necessarily  Incapacitate  the 
appellee  from  doing  any  kind  of  labor  or  pur- 
suing with  profit  any  kind  of  employment 
and  rendered  him  unable  to  even  take  his 
meals.  His  injuries  are  necessarily  perma- 
nent, and  from  the  eflfects  of  which  there 
can  be  no  relief  during  life.  Qltls  statement 
of  the  facts  necessarily  removed,  without 
further  comment,  any  objection  to  the  ver- 
dict of  the  jury  uxwn  the  ground  that  It  was 
excessive  or  ap^ieared  to  have  been  caused  by 
any  pa8sl(»i  or  prejudice  on  the  part  of  the 
Jury. 

[2]  As  to  the  second  and  fifth  grounds  for 
reversal  relied  upon,  they  were  relied  upon  up- 
on the  first  appeal  of  this  case,  and  while  they 
were  not  adverted  to  in  the  opinion  rendered, 
they  were  brought  to  the  attention  of  the 
court  upon  that  appeal.  The  Judgment  was 
not  reversed  on  account  of  the  alleged  er- 
rors embraced  in  the  second  and  fifth  grounds 
for  reversal  mentioned, .  but  were  presented 
to  the  court  upon  the  appeal,  and  must  now 
be  considered  as  res  adjudlcata,  and  as  ttav- 


Ing  been  decided  adversely  to  the  appellant 
upon  the  former  appeal.  The  rule  long  since 
establisbed  in  this  court  is,  that  where  the 
first  opinion  does  not  contain  any  notice  of 
errors  relied  on  for  reversal  by  the  appel- 
lant If  these  same  errors  appear  upon  the 
second  appeal  and  are  relied  on  for  reversal 
they  will  be  considered  as  having  been  de- 
cided adversely  to  the  contention  of  the  ap- 
pellant upon  the  first  appeal.  Dupoyster  v. 
Ft  Jefferson  Improvement  Co.,  121  Ky.  518, 
89  a.  W.  509,  28  Ky.  Law  Rep.  604 ;  Spring- 
field V.  Louisville  Railway  Co.,  130  Ky.  468, 
113  S.  W.  513 ;  Walls  Bx'r  v.  Dlmmltt  141 
Ky.  716,  133  S.  W.  768;  Stewart's  Adm'r 
V.  L.  &  N,  R.  H,  Co.,  136  Ky.  717,  125  S.  W. 
154 ;  Illinois  Life  Insurance  Co.  v.  Wortham, 
119  S.  W.  802;  U.  S.  Fidelity  &  Guaranty 
Co.  V.  Blackley,  Hurst  &  Co.,  85  S.  W.  196, 
27  Ky.  Law  Rep.  392 ;  Langhom,  Johnson  & 
Co.  V.  Wiley,  91  S.  W.  255,  28  Ky.  Law  Rep. 
1186;  Id.,  115  S.W.  769.  ' 

We  find  no  error  on  account  of  the  admis- 
sion of  incompetent  evidence  upon  the  trial, 
and  no  error  of  such  character  Is  insisted 
upon  by  appellant  or  pointed  out  to  the  court 

Instructions  1  and  2,  given  by  the  court 
upon  the  last  trial,  are  the  same  as  instruc- 
tions 1  and  2  given  by  the  court  upon  the 
first  trial,  and  are  expressly  approved  In  the 
opinion  upon  the  former  appeal. 

[3]  Instruction  No.  3  given  upon  the  last 
trial  Is  the  same  Instruction  as  that  given 
upon  the  first  trial,  except  upon  the  last 
trial  It  was  modified  as  directed  by  this 
court  in  Its  former  opinion,  and  while  in  one 
respect  It  does  not  use  the  same  language  as 
was  directed  by  the  former  opinion  In  this 
case.  It  is  substantially  the  same  In  meaning, 
and  no  prejudice  could  have  resulted  to  ap- 
pellant on  account  of  It.  The  contention  Is 
now  qaade  that  the  Instruction  permitted  the 
appellee  to  recover  special  damages  on  ac- 
count of  the  time  necessarily  lost  by  him  on 
account  of  his  injuries,  and  that  the  Instruc- 
tion permitting  him  to  recover  on  account 
of  the  injuries  diminishing  his  power  to  earn 
money  did  not  direct  the  Jury  to  assess  his 
recovery  on  account  of  tie  diminution  of 
his  power  to  earn  money  to  begin  at  the  point 
where  his  recovery  for  his  loss  of  time  end- 
ed. This  court  has  held  that  in  a  case  where 
special  damages  are  sought  for  loss  of  time, 
and  also  damages  for  partial  or  permanent 
injury,  which  Is,  as  the  consequence,  the  Im- 
pairment of  the  power  to  earn  money  for 
any  length  of  time,  the  court,  if  requested, 
should  direct  the  Jury  that  any  allowance 
made  to  the  complainant  for  the  impairment 
of  his  power  to  earn  money  should  begin  at 
the  point  of  time  where  the  allowance  Is 
made  him  for  loss  of  time  on  account  of  the 
disability  ends.  Illlaols  Central  Ry.  Co.  v. 
Mayes,  142  Ey.  382;  184  8.  W.  436;  Blue 
Grass  Traction  Co.  v.  Ingles,  140  Ky.  488, 
131  S.  W;  2T8;  O.  &  O.  Ry.  Co.  &  Shaw.  168 
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Ky.  537, 182  S.  W.  653.  In  the  case  at  bar  the 
appelliBnt  made  no  request  of  the  court  that 
it  should  direct  the  Jury  that  the  allowance 
made  appellee  for  the  Impairment  of  his  pow- 
er to  earn  money  should  begin  at  the  point 
where  the  allowance  made  to  him,  if  any, 
for  loss  of  time  ended,  and  for  that  reason 
the  giving  of  the  instruction,  as  the  court 
below  gave  it,  was  not  prejudicial. 

[4]  The  amount  of  special  damages  for  loss 
of  time  on  account  of  his  injuries  was  laid 
by  the  appellee  at  the  sum  of  $600  and  If  the 
Jury  found  any  sum  for  blm  on  that  account, 
it  could  not  have  been,  under  the  instruc- 
tions of  the  court.  In  excess  of  the  sum  of 
$000;  and  wbUe  appellant's  motion  for  a 
new  trial  was  pending  before  the  trial  court, 
the  appellee  filed  a  remitter  of  the  sum  of 
$600  from  the  amount  of  the  verdict  found 
for  him,  and  the  court  thereupon  rendered 
Judgment  In  his  favor  for  $15,900,  instead 
of  $16,500,  In  accordance  with  the  verdict 
of  the  Jury.  So,  if  the  lustructlon,  in  the 
form,  in  which  it  was  given,  if  erroneous  as 
to  the  items  of  daniages,  it  was  cured  by  the 
remission  of  the  entire  sum  which  appellant 
could  be  possibly  awarded  under  the  Instnio- 
tion  for  loss  of  time. 

Instruction  No.  4  defining  contributory  neg- 
ligence and  the  duty  of  the  Jury  in  regard 
thereto,  if  It  was  of  the  opinion  that  the  ap- 
pellee was  guilty  of  n^Ugence,  which  con- 
tributed to  the  cause  of  bis  injuries,  sub- 
stantially embraced  the  law  upon  that  sub- 
ject While  this  instruction  is  not  in  the 
sbme  language  of  the  one  approved  by  this 
court  (C,  N.  O.  &  T.  P.  By.  Co.  v.  Goode,  163 
Ky.  60, 173  S.  W.  329),  it  is  the  same  instruc- 
tion which  was  given  by  the  court  in  the  case 
of  Norfolk  &  Western  By.  Ca  v.  Earnest,  229 
U.  S.  114,  33  Sup.  Ct.  654,  57  L.  Ed.  1096, 
Ann.  Cas.  1914C,  172,  after  being  modified 
in  accordance  with  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  the  case 
supra,  and  the  case  at  bar  is  one  prosecuted 
under  the  provisions  of  the  federal  Employ- 
ers' Liability  Act  (Act  April  22,  1908,  c.  149. 
36  seat  65  [U.  S.  Comp.  St  1913,  If  8667- 
8665]). 

It  is  insisted  that  the  court  below  was  In 
error  because  it  failed  to  define  the  duties 
of  the  appellee  in  regard  to  the  care  which 
be  should  take  of  himself  in  the  execution 
of  his  duties  as  a  brakeman,  but  we  are  of 
the  opinion  that  instructions  5  and  6  given 
by  the  court  were  in  substantial  compliance 
with  the  law  of  the  case,  as  defined  by  this 
court  upon  the  former  appeal.  Instruction 
5  is  in  the  exact  language  as  directed  by  the 
former  opinion  In  this  case. 

There  bring  no  error  found  to  the  preju- 
dice of  the  substantial  rights  of  the  appe- 
lant, it  is  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed. 


RAT  ▼.  WOODRUFF. 

(Court  of  Appeals  of  Kentucky.    Feb.  17, 1016.) 

L  COUHTIKB  «=>162— FiSOAI.  COOBTS— JUKIS- 
SICTION. 

The  fiscal  court  of  a  county,  while  a  conrt 
of  record,  is  one  of  limited  jurisdiction,  and 
can  only  make  appropriations  aathMiaed  by 
law. 

[Ed.  Note.— For  other  cases,  see  (Toanties, 
Cent  Dig.  {{  221,  222 ;   DecTDig-  <»=>ie2.] 

2.  CouHTMS  «=»  196— Fiscal  Courts— Appbo- 

FBIATION. 

If  the  fiscal  court  pays  a  claim  of  an  officer 
or  other  person  without  authority,  or  appro- 
priates money  without  anthmity,  such  lom  may 
be  recovered  in  a  suit  against  the  person  or  of- 
ficer receiving  it 

[Ed.  Note. — For  other  eases,  see  C!onntles, 
Cent  Dig.  I  308;   Dec.  Dig.  «=>196.1 

3.  Counties    ^»77  — Sebviobs  — CoHPuraA- 

TIOIT. 

Under  the  direct  provisions  of  Ky.  St  { 
1749,  officers  of  the  county  are  forbidden  to  re- 
ceive greater  fees  than  allowed  by  law,  or  any 
fee  when  none  has  been  fixed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  104;   Dec.  Dig.  <8=>77.] 

4.  EviDXNCB   «=>460— Pabol   Eviobnos— Or- 

FIOIAI.  PBOCEEDINOS. 

Ky.  St.  i  4051a,  declares  that  each  county 
clerk  shall  certify  to  the  county  assessor  a  state- 
ment of  all  liens  for  money  due  shown  by  con- 
veyances in  his  office,  and  that  for  bis  serviceB 
the  clerk  shall  be  paid  a  reasonable  compensa- 
tion by  the  fiscal  court  of  the  county.  An  or- 
der of  the  fiscal  court  making  payment  to  the 
county  clerk  recited  tliat  the  payments  were  for 
"extra  clerk  and  note  clerk."  MeU  that,  while 
the  order  should  have  explained  the  purpose  of 
the  appropriation,  yet  as  the  statute  authorized 
such  appropriation,  parol  evidence  might  be  re- 
ceived to  show  that  the  pturments  were  made  for 
the  services  contemplated  by  the  statute ;  such 
evidence  not  contradicting  Uie  order,  but  mere- 
ly explaining  it 

[Bkl.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  206&-2082,  2084;  Dec.  Dig.  «s> 
490J 

6.  OOUmTER  «=375— FiBOAI.  COUM'— Obtwm. 
WhUe  Ky.  St  {  1640,  declares  that  the  cost 
of  all  elections  held  in  any  county  shall  be  allow- 
ed by  the  fiscal  court  s  payment  to  the  county 
clerk  for  incidentals  as  snown  by  the  record  of 
the  fiscal  court  may  be  recovered,  though  it  was 
for  expenses  of  an  election;  the  order  convey- 
ing no  idea  of  the  purpose  for  which  the  appro- 
priation was  made. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  Dig.  fi  116,  U7,  134;  Dec.  Dig.  «=> 
76.] 

6.  Counties  «=974  — Countt  Clkbkb  — Ex- 
penses. 

Though  the  county  clerk  furnished  the 
board  of  supervisors  stamps  to  mail  notices  to 
taxpayers,  the  fiscal  court  cannot  allow  the 
claim ;  there  being  no  authority  in  law. 

[lid.  Note.— For  other  cases,  see  Coontiei, 
Cent  Dig.  il  104-llS;    Dec.  Dig.  «=>74.] 

7.  Counties   •3»74— County    CLSBKa— Coh- 

FENBATION. 

As  Ky.  St  1 1885,  declares  that  the  county 
clerk  shall  act  as  clerk  of  the  fiscal  court  and 
receive  compensation,  an  award  of  $200  per  year 
to  the  coimty  clerk,  where  he  and  his  deputy 

gerformed  some  of  the  services  as  derk  of  the 
seal  court  will  be  upheld,  notwithstanding  an 
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auditor  of  the  aocounte  of  the  fiscal  conrt  per- 
formed moat  of  such  services. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  SS  104-US;    Dec.  Dig.  «=»74.3 

a  C0DNTIK8  *=»75  — County  Olkbk  — Com- 
pensation   —   AlXAWANOB  — •   COIXAntSAI. 

Attack. 

As  the  fiscal  court  has  jurisdictioii  to  allow 
the  county  clerk  compensation  for  acting  as 
clerk  of  such  court,  an  order  allowing  compen- 
sation cannot  be  attacked  in  a  collateral  pro- 
ceeding, whereby  it  was  sought  to  recover  from 
the  derk  such  sums  so  paid. 

[Eld.  Mote. — For  other  cases,  see  Counties, 
Cent  Dig.  {$  116,  117,  134 ;   Dec.  Dig.  «=>75.] 

9.  Counties  €=»75— County  Clerk— Actions. 
Petition  averring  that  an  appropriation 
made  by  the  fiscal  court  to  the  countr  clerk  for 
work  and  expenses  incidental  to  collecting  taxes 
was  unauthorized,  and  that  the  clerk  had  no 
right  to  receive  or  retain  the  money,  states  a 
good  cause  of  action,  notwithstanding  it  failed 
to  aver  that  the  clerk  had  not  paid  such  nun 
into  the  state  treasury  as  required  by  Ky.  St. 

L1761 ;  for,  while  an  officer  is  presumed  to  do 
8  dul7,  had  that  been  done,  it  is  safe  to  as- 
sume that  the  clerk  would  have  made  such  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  U  116,  117,  134;   Dec  Dig.  «=975.] 

io.  C0UNTIB8    «=>74— County    Olebk— Con- 

PENSATION  FOB  DEPUTY. 

As  Ky.  St.  i  331e,  subsec.  2,  making  tile 
county  derk  clerk  of  the  juvenile  session  of  the 
county  court,  and  authorizing  the  appointment 
of  a  deputy,  authorizes  the  appointment  of  only 
one  deputy,  the  fiscal  court  is  without  authority 
to  allow  compensation  for  another  deputy,  where 
such  deputy  is  necessary. 

[Eld.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  <{  104-118;   Dec  Dig.  <e=>74.] 

11.  CouNms  <a»76  — County  Clbbkb— Ac- 
tions. 

Ky.  St  I  1761,  declares  that  county  clerks 
shall  on  the  1st  day  of  each  month  send  to  the 
auditor  of  public  accounts  a  statement  show- 
ing the  amount  of  money  received  fbr  the  previ- 
ous month  as  fees  or  compensation,  and  sbtill 
with  such  statement  send  to  the  auditor  the 
amount  received.  Sections  1762  and  1763  make 
provision  for  the  number  of  deputies  and  their 
salaries;  while  section  1764  declares  that  the 
salary  of  such  officer  and  the  expenses  of  his  of- 
fice shall  be  paid  monthly  by  the  treasurer  of 
the  state  upon  the  warrant  of  the  auditor,  made 
payable  to  the  officer.  The  section  also  limits 
the  amount  that  may  be  paid  for  salaries  and 
-expenses  to  75  per  cent  of  the  amount  paid  in. 
nw  county  clerk  received  sums  illegally  appro- 
priated by  the  fiscal  court  and  transmitted  tnem 
to  the  state  treasurer.  Held  that,  while  ordi- 
narily the  parent  of  moneys  by  an  officer  to 
his  superior  discharges  him,  where  it  was  receiv- 
ed under  color  of  law,  such  rule  does  not  apply 
as  to  75  per  cent  of  the  moneys  paid  over  by 
the  county  clerk ;  for,  as  such  sums  are  used  in 
punnent  of  his  salary  and  the  expenses  of  his 
office,  tlie  result  is  the  same  as  if  they  had  never 
been  paid  in. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  116,  117, 134;   Dec.  Dig.  «=»76.j 

Appeal  from  drcnit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  W.  F.  WoodrufT  against  P.  S. 
Ray.  From  a  Judgment  in  part  for  plain- 
tiff, defendant  appeals,  and  plaintiff  cross-ap- 
peaila.  Affirmed  in  part,  and  in  part  revers- 
ed on  both  appeals. 


W,  A.  Perry,  of  Louisville,  for  atvellant 
Burwell  K.  Marshall,  of  Lonisvllle,  for  appel- 
lee; 

CARROLL,  J.  This  is  a  snit  by  W.  F. 
Woodruff,  for  himself  and  other  taxpayers  of 
Jefferson  county,  to  recover  from  the  appel- 
lant Ray,  county  clerk  of  Jefferson  county, 
$1,415.86  alleged  to  have .  been  wrongfully 
paid  him  as  county  clerk  by  the  fiscal  court 
of  the  county.  The  items  constituting  this 
total  sum  are  made  up  of:  (1)  ^00  paid  in 
February,  March,  April,  May,  and  June,  1910, 
for  "extra  clerk  and  note  clerk" ;  (2)  $10.15 
for  Incidentals;  (3)  $123  for  postage  stamps 
furnished  the  county  board  of  tax  super- 
visors; (4)  $400  for  attending  meetings  and 
keeping  a  record  of  the  proceedings  of  the 
fiscal  court  for  two  years  at  $200  per  year; 
(6)  $333.20  for  work  and  expenses  incidental 
to  the  collection  of  delinquent  taxes  grow- 
ing out  of  the  Increase  in  valuation  made  by 
the  state  board  of  equalization  on  property 
in  the  county  for  the  year  1910;  (6)  $50  paid 
for  a  deputy  assigned  to  the  Juvenile  court 

After  the  case  had  been  prepared  for  hear- 
ing, there  was  a  judgment  against  Ray  for 
$123  on  account  of  stamps  furnished  the 
board  of  tax  snitervlsors ;  for  $400  allowed 
him  for  attending  meetings  of  and  keeping  a 
record  of  the  proceedings  of  the  fiscal  court; 
and  for  $333.20  paid  him  for  work  and  ex- 
penses incidental  to  the  collection  of  the  de- 
linquent taxes.  The  recovery  of  $490  for 
"extra  clerk  and  note  clerk"  for  February, 
March,  April,  May,  and  June,  1910,  for  $19.15 
for  "Incidentals,"  and  $50  paid  for  a  deputy 
assigned  to  the  Juvenile  conrt  was  denied, 
and  the  petition  as  to  these  Items  dismissed. 
From  the  Judgment  against  him,  Ray  prose- 
cuted this  appeal,  and  from  the  Judgment  re- 
fusing to  charge  Ray  with  the  Items  mention- 
ed. Woodruff  appeals. 

[1-3]  There  is  no  difficulty  abont  the  law 
of  this  case.  It  has  been  settled  by  repeated 
decisions  of  this  conrt  that  tbe  fiscal  court 
is  a  court  of  record  as  well  as  a  court  of 
limited  Jurisdiction,  and  can  only  ai^roprl- 
ate  money  for  purposes  that  It  la  authorized 
by  law  to  make  appropriations  for.  It  has 
further  been  settled  time  and  again  that,  If 
the  fiscal  court  pays  tbe  claim  of  an  officer 
or  other  person  without  authority  of  law,  or 
appropriates  money  without  authority,  the 
amount  so  paid  may  be  recovered  In  a  suit 
against  tbe  person  or  (^cer  receiving  It  Jef- 
ferson County  V.  Young,  120  Ky.  456,  86  S. 
W.  985,  27  Ky.  Law  Rep.  849;  Fleming  Coun- 
ty Fiscal  Court  v.  Howe,  County  Judge,  121 
Ky.  478,  89  S.  W.  225,  28  Ky.  Law  Rep.  458; 
Mitchell  V.  Henry  County,  124  Ky.  833,  100 
S.  W.  220;  McDonald  v.  Franklin  County 
Court,  125  Ky.  206,  100  S.  W.  861,  30  Ky. 
Law  Rep.  1245 ;  Fiscal  Court  v.  Pflanz,  127 
Ky.  5,  104  S.  W.  1002,  31  Ky.  Law  Rep. 
1242;    Jefferson  County   v.    Peter,   127   Ky. 
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463,  105  S.  W.  887;  Frlzzell  v.  Holmes,  131 
Ky.  373,  115  S.  W.  246;  Thomas  v.  O'Brien, 
138  Ky.  770,  129  S.  W.  1(»;  Hollls  v.  Wels- 
Binger,  County  Judge,  142  Ky.  129,  134  S,  W. 
176 ;  mUott  V.  Com.,  144  Ky.  335,  138  S.  W. 
300;  Flowers  t.  Logan  County,  148  Ky.  822, 
147  S.  W.  918;  Woodruff  v.  Shea,  152  Ky. 
657,  153  S.  W.  1005;  Hickman  County  v. 
Jackson,  153  Ky.  551,  156  S.  W.  391.  Many 
other  cases  In  addition  to  these  might  be 
cited,  but  the  ones  referred  to  are  more  than 
sufSdent  to  Illustrate  the  uniform  ruling  of 
this  court  upon  every  phase  of  these  ques- 
tions that  has  come  up. 

It  Is  also  provided  in  section  1749  of  the 
Statutes  that: 

"No  officer  shall  demand  or  receive  for  bia 
services  any  other  or  greater  fee  than  la  allow- 
ed by  law,  or  any  fee  for  services  rendered 
when  the  law  has  not  fixed  on  a  compensation 
therefor;  nor  any  fee  for  services  not  actually 
rendered." 

iunstraUve  cases  under  this  statute  are 
Wortham  v.  Grayson  County  Court,  13  Bush, 
53;  Morgantown  Bank  v.  Johnson,  108  Ky. 
507,  56  S.  "W.  825,  22  Ky.  Lew  Eep.  210; 
Owen  County  v.  Wialker,  141  Ky.  516,  133  S. 
W.  236;  Elliott  v.  Com.,  144  Ky.  335,  138  S. 
W.  300. 

The  law  of  the  case  being  thus  so  well  set- 
tled, we  will  now  take  up  the  items  for  which 
a  recovery  against  Bay  was  sought,  and, 
treating  each  of  them  separately,  determine 
the  correctness  of  the  ruling  of  the  lower 
court 

[4]  The  first  Item  is  $490  paid  by  the  fiscal 
court  to  Bay  in  February,  March,  April,  May, 
and  June,  1910,  or  $100  a  month  for  four  of 
the  months,  and  $90  for  the  other  one,  on 
account  of  "extra  clerk  and  note  clerk." 
These  amounts  were  paid  to  Bay  by  the  fiscal 
court  as  compensation  for  work  done  by  his 
office  under  section  4051a  of  the  Statutes. 
This  section  provides,  in  substance,  that  each 
county  clerk  shall  certify  to  the  county  as- 
sessor a  statement  of  all  liens  for  money  due 
shown  by  conveyances  in  his  office,  and  fur- 
ther provides  that : 

"For  bis  services  in  making  such  statements, 
the  clerk  shall  be  paid  a  reasonable  compensa- 
tion by  the  fiscal  court  of  the  respective  county." 

It  Is  therefore  clear  that  there  was  direct 
statutory  authority  for  the  payment  of  this 
sum  to  the  county  clerk,  if  it  was  paid  for 
services  rendered  under  this  section  of  the 
Statutes. 

It  appears  that  the  order  book  of  the  fiscal 
court  shows  that  these  payments  were  made 
for  "note  clerk  and  extra  clerk,"  and  counsel 
for  Woodruff  insist  that,  if  the  allowance 
was  for  services  rendered  under  section  4051a, 
the  order  making  the  allowance  should  state 
st>eciflcally  that  It  was  for  services  performed 
under  this  statute,  and  that,  inasmuch  as  the 
order  does  not  show  this,  it  was  inadmissible 
for  Bay  to  prove  by  the  clerk  of  the  fiscal 
court  what  this  allowance  was  for.  The  or- 
der book  of  the  fiscal  court  should  have  shown 
specifically  what  this  allowance  was  made  tm. 


The  wdrds  "extra  clerit  and  note  derk,"  noth- 
ing else  being  added,  do  not  explain  fully  or 
Indeed  at  all  what  service  was  performed  by 
this  note  derk  or  this  extra  clerk;  but  the 
evidence  shows  beyond  question  that  this 
service  was  rendered  under  section  4051a, 
and,  in  view  of  the  fact  that  the  entry  on 
the  records  of  the  fiscal  court  fails  to  show 
what  the  charge  was  for  or  what  service  the 
extra  clerk  or  the  note  clerk  performed,  we 
think  that,  as  the  appropriation  was  author- 
ized, it  was  competent  to  supply  this  omis- 
sion by  the  evidence  of  the  clerk  of  the  fiscal 
court.  This  evidence  does  not  contradict  the 
record.  It  merely  explains  an  ambiguity  in 
it  It  does  not  take  the  place  of  the  record  or 
supply  by  parol  the  record,  but  merely  makes 
plain  what  was  Intended  by  the  brief  record 
or  minute  made.  Kozee  v.  Com.,  139  Ky.  66, 
129  S.  W.  327. 

In  Grayson  County  v.  Bogers,  122  S.  W. 
866,  the  court  very  properly  held  that  the 
fiscal  court  must  speak  by  its  records,  and 
that  its  records  cannot  be  contradicted  by 
parol  evidence  or  an  entire  omission  made  In 
the  record  be  supplied  by  parol  evidence.  To 
the  same  effect  is  Owen  County  v.  Walker, 
141  Ky.  516,  133  S.  W.  236.  And  in  Flowers 
V.  Logan,  148  Ky.  822,  147  S.  W.  918,  it  was 
said  that,  where  money  is  appropriated,  the 
order  making  the  appropriation  must  specify 
not  only  the  amount  thereof,  but  the  purpose 
for  which  it  is  to  be  used. 

The  order  of  the  fiscal  court  here  in  ques- 
tion did  specify  the  amount  appropriated  and 
the  purpose  for  which  it  was  appropriated, 
and  it  had  power  to  appropriate  money  for 
derk&  The  only  defect  is  that  it  did  not  set 
out  as  fully  as  it  should  have  done  the  pur- 
pose of  the  appropriation;  and  this  specific 
purpose  we  think  It  was  competent,  under  the 
facts  stated,  to  supply  by  parol  evidence; 
If,  for  example,  the  fiscal  court  without  si)e- 
dfying  the  road,  should  make  an  appropria- 
tion for  roadwork  which  it  was  authorized  to 
make,  we  think  it  might  be  shown  by  parol 
evidence  on  what  road  the  appropriation  was 
used.  And  so  in  this  case  we  think  it  was 
competent  to  show  that  the  service  perform- 
ed by  this  note  clerk  or  extra  derk  was  in 
the  performance  of  duties  authorized  by  the 
statute;  and  so  the  Judgment  of  the  lower 
court  upon  this  item  was  correct 

[6]  The  next  item  allowed  by  the  fiscal 
court  is  $19.15  for  "incidentals"  as  shown  by 
the  records  of  the  fiscal  court  It  Is  shown, 
but  not  with  clearness  or  certainty,  by  evi- 
dence for  Bay,  that  this  diarge  was  for 
expenses  incurred  in  delivering  ballots,  cards 
of  instructions  to  voters,  ink,  and  stencils  for 
use  at  the  regular  election  held  tn'the  county 
in  1910.  Section  1540  of.  the  Statutes  pro- 
vides that  the  cost  of  all  elections  held  in 
any  county  shall  be  allowed  by  the  fiscal 
court  of  the  county.  And,  when  the  clerk 
presents  to  the  fiscol  court  an  itemized  ac- 
count showing  the  expense  he  has  incurred  In 
an  election,  It  is  propter  that  an  allowance  to 
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him  should  be  made  by  the  fiscal  court  for 
the' expense  actually  Incurred.  And  It  may 
be  conceded  that  this  $19.15  was  expended  by 
Itay  tn  the  manner  stated  by  blm  la  connec- 
tion with  the  election.  Bat  the  record  made 
by  the  fiscal  court  is  too  loose  and  indefinite 
to  authorize  the  appropriation  of  this  sum. 
The  word  "Incidentals"  does  not  convey  any 
idea  whatever  of  the  purpose  for  which  this 
appropriation  was  made,  and  the  court  has 
no  Jurisdiction  to  appropriate  money  for  "in- 
cidentals." It  would  be  the  same  as  if  the 
word  "incidentals"  had  been  omitted,  and  the 
records  merely  showed  an  appropriation  of 
$19.15  without  any  explanation  of  the  pur- 
pose of  the  appropriation;  and  under  the 
rule  laid  down  in  Flowers  v.  Logan,  supra, 
as  well  as  in  other  cases,  this  would  not  be 
sufficient  to  authorize  the  payment  of  the 
money  so  appropriated.  We  therefore  think 
the  lower  court  erred  in  failing  to  charge 
Ray  with  this  sum.  Upon  satisfactory  proof 
of  the  expenditure  of  this  sum  by  Ray  in 
connection  with  the  election  the  fiscal  court 
may  yet  allow  to  him  this  amount 

[6]  The  next  item  Is  $123  for  postage 
stamps  furnished  the  county  board  of  tax 
supervisors.  The  records  of  the  fiscal  court 
show  tliat  this  appropriation  was  made  to 
compensate  Kay  for  postage  stamps  furnished 
by  him  to  the  board  of  tax  supervisors  in  Jef- 
ferson county  in  the  years  1911  and  1912.  It 
appears  that  it  has  been  for  many  years  the 
practice  of  the  board  of  tax  snperrlsors  of 
Jefterson  county  to  write  a  great  many  let- 
ters to  taxx>ayer8  in  reference  to  theUr  as- 
sessment list  or  respecting  their  failure  to 
return  any  assessment,  and  in  correspond- 
ence of  this  nature  the  board  of  tax  supervis- 
ors secured  from  Ray  as  county  clerk  the 
stamps.  This  seems  to  be  a  meritorious 
claim,  but  we  do  not  find  any  statutory  au- 
thority for  its  allowance,  and  therefore  ap- 
prove the  ruling  of  the  lower  court  requiring 
Ray  to  refund  this  appropriation. 

[7]  The  next  item  Is  the  appropriation  of 
$400  for  clerical  assistance  to  the  fiscal  court 
for  two  years  at  the  rate  of  $200  per  year. 
It  appears  that  the  fiscal  court  by  an  order 
made  on  June  7,  1910,  allowed  the  county 
derk  $200  per  annum  for  attending  the  meet- 
ings of  the  court  and  taking  the  minutes  of 
its  business,  and  that  the  appropriation  of 
this  $400  was  to  compensate  Bay  for  his 
services  from  June  7,  1910,  to  June  7,  1912. 
It  is  provided  in  section  1S36  of  the  Stat- 
utes that: 

"The  derk  of  the  eoanja  court  of  each  county 
shall,  by  virtue  of  his  omee,  be  clerk  of  the  fis- 
cal court  He  shall  attend  its  sessions  and  keep 
a  full  and  complete  record  of  all  its  proceed- 
ings, with  a  proper  index.  For  his  services  the 
fiscal  court  snail  annually  make  him  a  reason- 
aUe  allowance,  to  be  paid  out  of  the  counl? 
levy." 

And  it  Is  conceded  by  connsel  for  Wood- 
ruff that,  if  Ray,  or  one  of  his  deputies,  had 
attended  the  meetings  of  the  fiscal  court  and 
kept  the  minutes,  be  would  have  been  entitl- 


ed to  the  compensation  by  the  fiscal  court 
So  that,  as  stated  by  counsel,  it  becomes 
merely  a  question  of  fact  as  to  whether  Ray 
did  or  did  not  perform  the  services  for  which 
this  compensation  was  allowed. 

It  seems  that  on  June  7,  1910,  the  fiscal 
court,  as  a  part  of  the  order  allowing  the 
.derk  $200  a  year,  provided  that: 

"Commencing  June  1,  1910,  $860  per  month 
be  allowed  an  auditor  for  keeping  the  accounts 
of  the  fiscal  court  the  accounts  of  the  contrao- 
tors  on  roadwork,  and  auditing  all  daims,  etc., 
against  the  county." 

Under  this  order  one  John  H.  Shea  was  em- 
ployed as  auditor,  and  continued  as  such 
until  August,  1912;  and  it  appears  to  be 
the  contention  of  counsel  for  Woodruff  that 
under  this  employment,  which  was  held  to 
be  unauthorized  in  Woodruff  v.  Shea,  152 
Ky.  657,  153  S.  W.  1005,  Shea  acted  as  clerk 
of  the  fiscal  court  and  performed  all  the  serv- 
ices that  the  statute  provided  should  be  ren- 
dered by  the  county  clerk,  and  for  this  reason 
the  services  of  the  county  derk  were  not 
needed,  and  he  did  not  render  any  service 
during  the  time  charged  for. 

Upon  the  question  as  to  whether  Ray  per- 
formed any  service  there  is  a  sharp  Issue. 
Gertrude  O'Ebira,  who  was  a  clerk  in  Ray's 
office,  testified  that  after  each  meeting  of  the 
fiscal  court  she  spent  two  or  three  days  each 
week  writing  up  the  minutes  of  the  court 
and  making  copies  of  different  reports  for 
magistrates ;  that,  although  a  deputy  in  the 
office  of  Ray,  she  did  this  work  under  the 
immediate  direction  of  Shea,  who,  it  appears, 
kept  the  minutes  of  the  meetings  of  the  fiscal 
court,  which  were  written  up  after  each  ad- 
journment by  her.  The  order  appointing 
Shea  does  not  show  that  it  was  a  part  of  his 
duties  to  record  all  of  the  proceedings  of  the 
fiscal  court  as  required  by  law,  and,  as  this 
duty  was  imposed  on  the  county  clerk,  and 
appears  to  have  been  at  least  partially  per- 
formed by  him,  we  think  the  allowance  of 
$200  a  year  was  reasonable  for  the  service 
rendered  by  his  deputy,  Miss  O'Hara,  and 
therefore  the  court  erred  in  charging  Ray 
with  tSis  item. 

[8]  But,  aside  from  this,  the  fiscal  court 
had  statutory  authority  to  appropriate  the 
money  for  the  purpose  named,  and,  as  the 
appropriation  was  wlthta  its  power,  and  the 
order  dearly  shows  the  object  of  the  appro- 
priation, the  dlscretl(Hi  of  the  court  in  mak- 
ing it  cannot  be  questioned  in  this  collateral 
proceeding.  Where  the  fiscal  court  acts  with- 
in its  discretion  and  within  its  authority, 
and  the  or^r.  making  the  appropriation 
shows  that  it  was  one  autborlze<l  by  law,  its 
acts,  like  those  of  any  other  court,  are  conclu- 
sive, unless  assailed  In  a  direct  proceeding. 
The  fiscal  court  is  a  court  of  record,  and, 
when  it  makes  an  authorized  appropriation 
specifying  the  purpose,  although  the  appro- 
priation may  seem  too  large,  the  person  re- 
ceiving it  cannot  in  a  proceeding  against  him. 
be  required  .to  refund  it  The  remedy,  if  any. 
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to  prevent  the  expenditure  of  the  money  un- 
der the  appropriation,  lies  Ih  a  suit  against 
the  fiscal  conrt  to  restrain  it  from  issuing 
an  order  for  the  payment  of  the  appropria- 
tion. 

[9]  The  next  item  involved  is  an  appropria- 
tion of  $333.20  allowed  to  Ray  for  work  and 
exipenses  Incidental  to  the  collection  of  delin- 
quent taxes.  The  averments  of  the  petition 
in  respect  to  this  matter  are  as  follows: 

"That,  contrary  to  the  statute  In  such  cases 
made  and  provided,  the  fiscal  court  of  Jefferson 
coun^  allowed  and  paid  to  the  defendant,  Pres- 
ley 8.  Ray  on  the  10th  day  of  May,  1911, 
$SS3.20,  which  they  allowed  and  paid  to  Jiim  as 
compensation  for  additional  work  and  expenses 
incidental  to  the  collection  of  the  increased  state 
taxes  for  the  year  1910  (m  the  basis  of  the  in- 
creased 12  per  cent,  valuation. 

"Plaintifl  states  that  there  is  no  warrant  of 
law  for  the  payment  of  the  said  $333.20  paid 
as  aforesaid  to  the  defendant,  and  that  the  fiscal 
conrt  of  Jefferson  county  was  without  authority 
of  law  to  pay  said  aiui  to  the  defendant,  and 
that  the  defendant  had  no  right  to  receive  same, 
and  holds  the  said  money  of  the  county  con- 
trary to  law  and  is  indebted  to  the  county  in 
the  said  sum  of  $333.20  which  was  wrongfully 
allowed  and  paid  to  him  by  the  fiscal  court  of 
Jefferson  county." 

To  this  paragraph  a  demurrer  was  filed 
and  overruled,  and,  Ray  declining  to  answer, 
Judgment  went  against  him  for  $333.20.  In 
asking  a  reversal  on  this  item  counsel  for 
Ray  insist  that  the  paragraph  quoted  did  not 
state  a  cause  of  action,  because  it  is  not 
shown  In  the  petition  that  he  failed  to  pay 
this  money  over  to  the  auditor  of  public 
accounts,  as  required  by  section  1761  of  the 
Statutes.  It  Is  further  said  that  an  officer 
is  presumed  to  have  done  his  duty,  and,  tf  he 
did  perform  his  duty  and  pay  this  money 
into  the  state  treasury  as  required  by  statute 
before  suit  was  brought,  he  could  not  be  re- 
quired to  refund  the  claim,  although  the  ap- 
propriation may  not  have  been  authorized  by 
law.  We  think  the  paragraph  stated  a  good 
cause  of  action,  as  there  does  not  appear  to 
be  any  statute  authorizing  the  fiscal  court  to 
areropriate  money  for  the  service  for  which 
this  appropriation  was  made,  and  so  it  was 
incumbent  upon  Ray,  if  he  desired  to  avoid 
the  return  of  this  money,  to  set  up  the  rea- 
sons why  be  should  not  be  required  to  refnnd 
It  It  is  further  fair  to  assume  that  this 
money  was  not  turned  into  the  state  treas- 
ury under  section  1761,  or  else  Ray  would 
have  made  this  defense  as  he  did  in  other 
paragraphs  of  his  answer  respecting  other 
claims.  So  that  the  Judgment  against  him 
on  account  of  this  item  is  correct. 

[10]  The  next  and  last  appropriation  as- 
sailed is  an  allowance  of  $50.  For  the  month 
of  July,  1912,  the  fiscal  couii  appropriated 
$60  for  the  purpose  of  paying  the  compensa- 
tion of  an  extra  clerk  assigned  by  Ray  to  the 
Juvenile  court  The  law  on  this  subject 
is  contained  in  subsection  2  of  section  331e 
of  the  Statutes,  reading: 

"The  derk  of  the  county  court  of  each  county 
shall,  by  virtue  of  his  office,  be  derk  of  'the 
juvenile  session  of  the  county  court,'  and  he  may 
designate  a  deputy  to  act  for  him.     He  shall 


attend  all  sessions  of  said  court  and  shall  keep 
the  books  provided  for  in  this  section,  and  a 
full  and  complete  record  of  all  its  (woceeding*. 
with  a  proper  index.  For  his  services  the  fiscal 
court  shall  annually  make  him  a  reasonable  al- 
lowance, to  be  paid  out  of  the  county  levy." 

It  will  be  noticed  that  this  statute  author- 
izes the  clerk  to  designate  a  deputy  to  act 
as  clerk  of  the  Juvenile  court,  and  it  seems 
that  the  fiscal  conrt  appropriated  $100  a 
month  for  the  payment  of  one  deputy  for 
this  court.  But  It  appearing  that  the  busi- 
ness of  this  court  required  the  services  of  two 
deputies,  this  extra  deputy  was  assigned 
to  the  court,  and  it  is  the  compensation  of 
$50  appropriated  tor  bis  services  that  is 
drawn  in  question. 

The  business  of  the  court  may  have  in- 
creased to  such  an  extent  as  to  render  nec- 
essary the  employment  and  compensation  of 
two  deputies,  but,  as  the  statute  contem- 
plates that  only  one  deputy  shall  be  assigned 
to  this  work,  tbe  fiscal  court  was  without 
authority  to  appropriate  money  for  the  pay- 
ment of  two  deputies ;  and  the  fact  that  two 
deputies  were  necessary  cannot  be  allowed 
to  evade  the  effect  of  this  statute.  It  was 
said  in  Woodruff  v.  Shea,  152  Ky.  657,  163 
S.  W.  1005,  and  is  very  pertinent  here: 

"It  is  undoubtedly  true  that  the  business  of 
the  county  could  be  conducted  with  more  system 
and  with  perhaps  greater  accuracy  if  the  ac- 
counts were  regularly  audited  and  properly  Itept 
by  an  experienced  accountant  such  as  appellee  is 
known  to  be.  But  the  desirability  and  necessity 
for  the  creation  of  such  an  office  are  matters 
which  must  be  addressed  to  the  legislAtive  de- 
partment of  the  government  and,  until  it  acts 
and  authorizes  the  appointment  the  court  is 
without  power  to  make  it  If  it  should  be  hdd 
that  Uie  court  has  power,  in  what  it  conceives 
to  be  the  proper  discharge  of  its  duties  and  the 
safeguarding  of  the  public  interest,  to  appoint 
one  auditor  and  one  clerk,  it  is  likewise  in  its 
discretion  to  appoint  several,  and  the  safeguard 
which  is  thrown  around  the  people  in  the  ex- 
penditure of  the  moneys  collected  would  be  en- 
tirely removed,  and  we  would  have  substituted 
for  the  mandatory  provision  of  the  statute  the 
discretionary  power  of  the  fiscal  court  which 
would  be,  of  course,  as  varied  as  courts  are  nu- 
merous, a  condition  which  must  at  once  be 
recognized  as  unsafe  as  the  argument  that  such 
right  now  exists  in  the  court  is  unsound." 

We  are  therefore  of  the  opinion  that  the 
lower  court  erred  in  refusing  to  require  Ray 
to  refund  this  $50  appropriation. 

[11]  It  is  provided  in  section  1761  of  llie 
Statutes  that  county  derks  in  certain  coun- 
ties, including  Jefferson,  shall — 
"on  the  first  day  of  eadi  month,  severally,  send 
to  the  auditor  of  public  accounts  a  statement 
subscribed  and  sworn  to  by  each  of  them,  show- 
ing the  amount  of  money  received  or  collected 
by  or  for  each  of  them  the  preceding  month,  as 
fees  or  compensation  for  official  duties,  and 
shall,  with  such  statement  send  to  the  auditor 
the  amount  so  collected  or  received." 

This  section,  as  well  as  sections  1762  and 
176S,  make  provision  for  the  number  of  depu- 
ties that  may  be  appointed  and  their  sal- 
aries ;  and  section  1764  provides  that: 

"The  salary  of  each  officer,  his  deputiea  and 
expenses  of  office,  shall  be  paid  monthly  by  the 
treasurer  of  tbe  state  upon  the  warrant  of  the 
auditor,  made  payable  to  the  officer." 
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This  section  farther  limits  the  amount 
that  may  be  paid  for  salaries  and  expenses 
to  75  per  cent  of  the  amount  paid  in. 

For  defense  to  this  suit  Ray  set  up  in  bis 
answer,  and  it  is  conceded  to  be  true,  that 
in  accordance  with  this  statute  he  paid  to 
the  state  auditor  the  $490  appropriated  by 
the  fiscal  court  for  "extra  clerk  and  note 
clerk,"  the  $19.15  for  "incidentals,"  the  $400 
for  attending  meetings  and  keeping  a  record 
of  the  proceedings  of  the  fiscal  court,  and  the 
$60  appropriated  for  the  extra  deputy  in  the 
juvenile  court  On  these  facts  the  argument 
is  made  tliat,  as  this  suit  to  require  Ray  to 
return  tills  money  was  not  brought  until 
after  he  had  paid  it  to  the  state  auditor  to 
go  into  the  state  treasury,  he  cannot  be  re- 
quired to  refund  it  It  Is  further  said  ttiat 
this  money  was  paid  to  him  under  at  least 
color  of  authority,  and,  believing  in  good 
faith  that  it  was  a  part  of  the  compensation 
to  wtiich  he  was  entitled,  it  was  turned  over 
by  him  to  the  state  auditor  to  be  placed  in 
the  state  treasury,  and  that  in  cases  like 
this  the  officer  can  only  Ue  required  to  re- 
fund the  money  when  it  is  in  his  custody  or 
possession  when  the  suit  to  refund  is  brought, 
or  when  demand  is  made  on  him  to  refund 
or  notice  is  given  to  him  not  to  pay  it  over 
to  the  state.  In  other  words,  the  contention 
is  this:  The  statute  required  Ray  as  clerk 
to  pay  over  to  the  state  auditor  for  the  bene- 
fit of  the  state  treasury  each  month  all  fees 
and  compensation  received  by  him  during 
the  preceding  month  in  payment  for  official 
duties,  and  that  after  he  has  so  paid  this 
money  in  compliance  with  the  statute,  with- 
out notice  that  he  would  be  called  on  to  re- 
fund it,  he  cannot  In  a  suit  like  this,  be  re- 
quired to  refund  it,  although  he  might  have 
I>een  so  required  if  the  payment  to  the  audi- 
tor was  made  after  he  had  notice  that  his 
right  to  the  compensation  would  be  called 
In  question. 

In  Mechem  on  Public  Officers,  i  694,  it 
is  said: 

"Where  money  Ulepdly  collected  by  color  of 
law  still  remains  in  the  hands  ot  the  collector,  it 
may  be  recovered  from  him  by  the  part^  pay- 
ing it,  but^  if  it  has  been  paid  over  by  the  col- 
lector to  the  proper  authorities,  he  is  no  longer 
responsible  for  it,  though  it  appears  that  be  act- 
ed undw  an  authority  which  was  void." 

And  this  text  is  supported  by  CnUihOelA 
y.  Wood,  16  Ala.  702;  State  t.  Oden,  101 
Tenn.  6C0. 49  S.  W.  760 ;  First  NaUonal  Bank 
y.  Christian  County,  106  8.  W.  881,  32  Ky. 


Law  Rep.  634;  Dotson  v.  Fltzpatrick,  66  S. 
W.  403,  23  Ky.  Law  Rep.  2042. 

But  the  principle  announced  In  these  au- 
thorities has  little  efFect  on  the  questions 
arising  in  this  case,  because,  under  section 
1764  of  the  Statutes,  76  per  cent  of  the  mon- 
ey paid  by  Ray  to  the  state  auditor  was  at 
once  returned  to  Ray  by  the  state  auditor  for 
the  purpose  of  defraying  the  salaries  and  ex- 
penses of  his  offica  So  that,  wlien  this  suit 
was  brought,  75  per  cent  of  the  money  souglit 
to  be  recovered  was  in  the  possession  of  Ray. 

The  rule  laid  down  in  Mechem  and  the 
authorities  cited  applies  to  a  state  of  case  in 
which  the  officer  has  parted  finally  with  tlie 
funds  sought  to  be  recovered.  For  example, 
If  it  were  sought  to  recover  from  Ray  money 
that  he  had  paid  to  the  state  auditor  or  into 
the  state  treasury,  no  part  of  wliich  was  to 
be  returned  to  him,  he  could  not  be  required 
to  refund  It  in  an  action  lilce  this,  if,  under 
the  direction  of  the  statute,  he  liad  parted 
with  the  fund  before  notice  that  he  would  be 
called  on  to  refund  It.  It  can  easily  be  seen 
that  in  such  a  state  of  case  it  would  t>e  unjust 
to  the  officer  to  require  Iiim  to  refund  mcmey 
which,  under  the  direction  of  the  statute,  he 
had  paid  without  notice  that  his  collection  of 
It  was  unlawfuL 

But  In  the  case  we  have  the  situation  is 
exactly  the  same  as  if  75  per  cent,  of  this 
money  had  not  been  paid  to  the  auditor  and 
was  yet  in  the  possession  of  Ray.  To  avoid 
any  confusion  it  should  further  be  said  that 
this  principle  afFects  only  the  Item  of  $19.15 
for  "incidentals"  and  that  of  $50  for  Juvenile 
court  clerk,  as  these  are  the  only  items  that 
should  be  charged  against  Bay  among  those 
paid  to  the  state  auditor  by  him,  and  he 
should  he  required  to  refund  <HiIy  76  per  cent 
of  these  two  items. 

onie  result  of  our  conclusions  is  that  Ray 
should  be  required  to  refund  76  per  cent  of 
$19.16  appropriated  for  "Incidentals,"  and  76 
per  cent  of  $60  paid  for  his  deputy  assigned 
to  the  Juvenile  court  and  the  vHtole  of  $128 
appropriated  for  postage  stamps  for  the 
board  of  tax  supervisors,  and  $833.20  for 
work  and  expenses  incurred  in  the  collection 
of  delinquent  taxes,  and  tliat  as  to  the  other 
Items  sought  to  be  recovered  the  petition 
should  be  dismissed. 

Wherefore  the  Judgment  on  the  original 
as  well  aa  cross  appeal  is  reversed  in  part 
and  affirmed  in  part  Each  party  will  pay 
one-half  the  cost  of  the  appeaL 
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BUIiLARD  et  al  T.  NORTON  et  aL 
(Na  2434.) 

(Supreme  Ck>urt  of  Texas.    Feb.  10,  1916.) 

1.  MccHANicB'  Liens  «=9315— Gontractob's 

B0ND--C0N8TBUCTION— SUBCONTKACTOB       AS 

Benefioiabt— LiBR— Failube  to  Give  No- 
tice. 

Where  the  bond  of  a  contractor  for  the 
building  of  a  church  provided  that  the  bond  was 
made  for  the  use  and  benefit  of  all  persona  who 
might  become  entitled  to  liens  under  the  con- 
tract and  might  be  sued  upon  by  them  as  if  ez- 
ecTited  to  them,  and  the  condition  of  the  bond 
waa  that  the  contractor  should  duly  and  prompt- 
ly pay  all  indebtedness  that  might  be  incurred 
by  nim  in  carrying  out  the  contract  and  should 
complete  the  same  free  of  all  mechanics'  liens, 
and  tliere  was  a  provision  of  the  contract  that  a 
percentage  of  the  contract  price  should  be  held 
oy  the  owners  for  the  purpose  of  securing  faith- 
nil  performance  and  to  be  applied  to  the  liquida- 
tion of  damages  vmder  the  contract,  and  that  a 
release  from  liens  or  any  rights  of  liens  should 
be  furnished  by  bond,  a  subcontractor  furnish- 
ing and  installing  plumbing,  who  failed  to  give 
the  statutory  notice  to  the  builders,  whereby 
he  failed  to  fix  a  lien  against  the  property,  held 
entitled  to  recover  against  the  snreaes  on  the 
bond,  since  under  the  language  of  such  bond  a 
person  having  a  right  to  have  a  lien  became 
a  beneficiary  with  the  legal  right  to  depend  on 
the  bond  to  secure  the  payment  of  his  debt, 
whether  he  actually  fixed  the  lien  or  not. 

[Eld.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S  658 ;   Dec.  Dig.  ©=3316.] 

2.  Pbincipai,  and  Subett  ®=>101— Contbao- 
tob's  Bond — C5hangk  or  Contbact— Dis- 
CMABGE  OF  Subett. 

Where  the  contract  secured  by  such  bond 
was  changed  by  the  parties  by  the  church  pay- 
ing to  the  contractor  on  his  importunity  the  20 
per  cent,  which  was  to  be  retained  for  30  days 
for  the  faithful  completion  of  the  work,  such 
subcontractor  could  not  recover  against  the  sure- 
ties, though  he  was  within  the  protection  of 
racn  bond  as  a  beneficiary,  since  sureties  are 
bound  only  by  the  precise  terms  of  the  contract 
whose  performance  they  secure  and  any  nAteri- 
al  alteration  in  the  terms  thereof,  whether  inju- 
rions  or  favorable  to  them,  discbarges  the  sure- 
ties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  169-180;  Dec.  Dig.  «=» 
101.] 

8.  Pbinoipai.  and  Subbtt  «=9l29— Contbao- 
tob's  Bond  —  Change  or  Contbaot  — 
Laches. 

That  such  sureties  did  not  make  any  in- 
quiries concerning  the  manner  in  which  the  con- 
tract was  being  carried  out,  and  required  no 
statement  showing  how  accounts  stood  between 
the  principals,  was  immaterial,  since  they  had 
the  right  to  rely  o^n  the  fact  that  the  con- 
tract would  be  earned  out  in  good  faith,  and 
were  not  obligated  to  exercise  vigilance. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  866-372 ;  Dec.  Dig. 
<S=»129.] 

Error  to  Court  of  Ovll  Appeals  of  Second 
Supreme  Judicial  District 
Action  by  B.  L.  Norton  ai^alnst  B.  S.  Boze, 
'  as  principal  contractor,  George  P.  Bullard, 
W.  A.  Oow,  R.  C.  Johnston,  J.  W.  Harrison, 
and  J.  L.  (jammon,  as  sureties  on  the  con- 
tractor's bond,  and  the  First  Baptist  Church 
at  Abilene,  Tex.,  as  builder.  Judgment  for 
plaintiff   against   all   the   defendants,   with 


Judgment  over  In  favor  of  the  church  against 
Boze  and  the  sureties.  The  sureties  alone 
appealed  to  the  Court  of  Civil  Appeals  for 
the  Second  District,  where  the  Judgment  was 
affirmed,  and  the  sureties  bring  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  and  of 
the  trial  court  reversed  as  to  the  sureties. 

Sayles  &  Sayles,  of  Abilene,  and  J.  L.  Gam- 
mon and  G.  O.  Groce,  both  of  Waxahachle, 
for  plaintiffs  In  error.  Ben  L.  Cox  and  Klr- 
by  &  Davidson,  all  of  Abilene^  for  defend- 
ants In  error. 

TANTIS,  J.  E.  S.  Boze  was  the  original 
contractor  for  the  construction  of  the  First 
Baptist  Church  at  Abilene,  Tex.,  with  whose 
trustees  the  contract  was  made.  E.  L.  Nor- 
ton, defendant  in  error  herein,  was  a  sub- 
contractor under  Boze,  whose  contract  with 
the  latter  obligated  him  to  furnish  all  labor 
and  material  la  the  Installation  of  the  heat- 
ing and  plumbing  In  such  building  according 
to  the  plans  and  spedflcatlons  thereof,  and 
for  which  Boze  agreed  to  pay  him  the  sum  of 
$2,500.  Norton  fully  performed  his  contract, 
which  was  with  Boze  alone,  and  properly  in- 
stalled the  heating  and  plumbing  In  said 
church  building  about  December  1,  191(t. 
Norton  claimed  that  Boze,  the  contractor, 
failed  and  refused  to  pay  him  a  balance  of 
$800  under  said  contract  He  filed  this  suit 
In  the  district  court  of  Taylor  county  to  re- 
cover said  $000.  He  Joined  as  defendants 
the  sureties  on  said  contractor's  bond,  Gea 
P.  Bullard,  W.  A.  Crow,  R.  C.  Johnston,  J. 
W.  Harrison,  and  J.  L.  Gammon,  plaintiffs  in 
error  herein,  against  whom  he  also  prayed 
for  Judgment  He  alleged  In  said  suit  that 
he  bad  a  materialman's  lien  and  mechanic's 
lien  upon  the  church  buUding  and  the  land 
upon  which  It  la  situated,  and  prayed  for 
foreclosure  of  his  said  Hen. 

The  subcontractor,  Norton,  alleged  that 
the  said  sureties  for  Boze,  the  original  con- 
tractor, executed  with  Boze,  and  delivered  to 
the  defendant  church  their  bond  to  secure 
the  faithful  performance  of  the  contract 
which  had  been  made  between  the  church 
and  Boze ;  that  said  bond  contained  a  provi- 
sion that  it  was  made  for  the  use  and  benefit 
of  all  persons  who  may  become  entitled  to 
liens  under  said  contract  between  Boze  and 
the  church,  according  to  the  provisions  of 
law  In  such  cases  made  and  provided,  and 
may  be  sued  upon  by  them  as  If  executed  to 
them  In  proper  person, 

Trial  was  had  before  the  court  without  a 
Jury,  and  a  Judgment  was  rendered  In  favor 
of  Norton,  defendant  In  error,  who  was  plain- 
tltt  In  the  court  below,  against  all  of  the  oth- 
er defendants  for  the  sum  of  $800,  with  in- 
terest thereon  from  January  3,  1911,  at  the 
rate  of  6  per  cent  per  annum,  together  with 
all  costs  of  suit.  The  Judgment  further  pro- 
vided that  in  addition  to  said  amount  the 
plaintiff,  Norton,  should  recover   from   the 
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defendants  Boce  and  bis  bondsmen,  Ballard, 
Crow,  Johnston,  Harrison,  and  Gammon,  tbe 
additional  sum  oC  $100  as  attorney's  fees. 
The  contract  provided  for  attorney's  fees  If 
Incurred  In  enforcing  the  collection  of  in- 
debtedness dae  by  said  Boze.  Tbe  jndgment 
of  tbe  coart  farther  provided  that  the  First 
Baptist  Church  of  Abilene,  Tex.,  recover  over 
and  against  the  defendants  Boze  and  bis 
sureties,  the  pHalntlffs  In  error,  the  sum  of 
$900,  together  with  Interest  thereon  at  6  per 
cent,  per  annum  from  January  8,  1911,  and 
all  costs  of  suit  The  court  further  rendered 
judgment  foreclosing  in  favor  of  plaintiff, 
Norton,  the  materialman's  Iten  and  mechan- 
ic's lien  upon  the  premises  of  said  chordi. 

The  plaintiffs  in  error  Geo.  P.  BuUard,  W. 
A.  Crow,  B.  C.  Johnston,  J,  W.  Harrison,  and 
J.  li.  Gammon,  appealed  from  said  Judgment 
to  the  honorable  Court  of  Civil  Appeals  for 
the  Second  District,  where  the  Judgment  of 
the  district  court  was  aflSrmed  without  writ- 
ten opinion.  The  defendants  Boze  and  First 
Baptist  Church  of  Abilene  did  not  appeal 
from  tbe  Judgment  of  tbe  district  court  The 
plalntifrs  in  error  presented  their  petition  for 
writ  of  error,  which  was  by  this  court  grant- 
ed on  May  10,  1912. 

[1]  The  main  questions  for  decision  arise 
out  of  the  provisions  of  tbe  contractor's  bond 
and  the  alleged  breach  of  the  contract  Itself 
between  Boze,  the  contractor,  and  the  First 
Baptist  Church,  of  Abilene,  Tex. 

The  bond  was  given  to  secure  tbe  faithful 
performance  of  the  contract  between  Boze 
and  the  church.  The  plaintiffs  in  error  were 
sureties  for  Boze  on  said  bond.  It  is  as  fol- 
lows: 

"Know  all  men  by  these  presents:  That  I,  E. 
S.  Boze,  and  the  following  signers,  of  the  city 
of  Waxahachie,  county  of  Ellis,  state  of  Texas, 
are  held  and  flmdy  bound  unto  trustees  of  Fiost 
Baptist  Church  of  Abilene,  county  and  state, 
as  well  as  to  all  persons  who  may  Decome  enti- 
tled to  liens  under  the  contract  hereinbefore 
mentioned  in  tbe  sum  of  ten  thousand  six  hun- 
dred eighty-seven  and  >o/ioo  dollars,  lawful 
money  of  the  United  States  of  America,  to  be 
paid  to  the  said  trustees  of  the  First  Baptist 
Church  of  Alibene,  and  to  said  parties  who 
may  be  entitled  to  liens,  their  executors,  admin- 
istrators or  assigns,  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  one  and 
each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally  firmly  by  these  presents. 

"Sealed  with  our  seal;  dated  this  20tb  day 
of  October,  1909. 

"The  condition  of  this  obligation  Is  such  that 
if  the  above  bounden  B.  S.  Boze,  his  executors, 
administrators  or  assigns,  shall  in  all  things 
stand  to  and  aUde  by.  and  well  and  ^roly  keep 
and  perform  ,tbe  coveoants,  conditions  and 
agreements  in  above-mentioned  contract,  enter- 
ed into  by  and  between  the  said  B.  8.  Boze,  of 
Waxahoclkie,  Texas,  and  the  said  trustees  of 
the  First  Baptist  Church  of  Abilene,  dated 
on  the  20th  day  of  October,  1909,  for  the  con- 
struction of  the  work  or  works  on  the  lot  men- 
tioned in  the  foregoing  contract,  and  shall  and 
duly  and  promptly  pay  and  discharge  all  indel>t* 
edness  that  may  be  incurred  by  the  said  contrac- 
tor in  carrying  out  the  said  contract,  and  com- 
plete the  same  free  of  all  mechanic's  liens  and 
shall  truly  keep  and  perform  the  covenants,  con- 
ditions and  agreements  in  said  contract  and  in 


tbe  within  instrument  contained,  on  Us  part  to 
be  kept  and  performed,  at  the  time  and  in  the 
manner  and  form  therein  specified,  as  well  as 
aU  costs,  including  attorney  s  fees,  in  enforcing 
the  paymoit  and  collection  of  any  and  all  in- 
debtedness incurred  by  said  E.  S.  Bose.  in  car- 
rying out  the  sold  contract,  then  tbe  above  ob- 
hgation  shall  be  void;  else  to  remain  in  full 
force  and  virtue. 

"The  bond  is  made  for  the  use  and  benefit  of 
all  persons  who  may  become  entitled  to  liens 
under  the  said  contract,  according  to  tbe  provi- 
sions of  law  in  such  cases  made  and  provided, 
and  may  be  sued  upon  bv  them  in  proper  person. 

"In  testimony  wtMreof,  witness  the  hands  and 
seals  of  the  said  E.  8.  Boze,  and  said  bondsmen 
hereto  affixed,  the  day  and  year  above  written." 

It  will  be  observed  that  Norton,  the  de- 
fendant in  error,  is  not  a  party  to  said  bond. 
Neither  was  he  a  party  to  the  original  con- 
tract between  Boze  and  tbe  church.  The  the- 
ory of  Norton's  suit  was  that  he  was  a  bene- 
ficiary under  said  bond,  with  tbe  right  to  sue 
thereon.  He  was  a  subcontractor  under  Boze, 
employed  by  Boze  to  install  the  heating  and 
plumbing  in  tbe  church  building,  and  was  to 
be  paid  by  Boze  $2,500.  The  latter  having 
faUed  to  pay  him  all  of  the  $2,500,  he  seeks 
recovery  from  the  sureties  for  Boze  the  bal- 
ance due,  relying  upon  that  provision  in  the 
bond  whicA  provides  as  follows: 

"This  bond  is  made  fo*  the  use  and  benefit  of 
all  persons  who  may  become  entitled  to  liens  un- 
der the  said  eontract  according  to  the  provi- 
sions of  law  in  such  cases  made  and  provided, 
and  may  be  sued  upon  by  them  as  if  executed  to 
them  in  proper  person.''^ 

Tbe  undispated  evidence  shows,  and  there 
is  no  contention  to  the  contrary,  that  Norton 
did  not  serve  the  First  Baptist  Church  with 
written  notice  of  bis  claim  against  Boze,  as 
required  by  statute^  In  default  of  sucb  writ- 
ten notice  be  is  not  entitled  to  enforce  a  lien 
against  the  First  Baptist  Church.  Berry  v. 
McAdams,  93  Tex.  436,  55  8.  W.  1112;  John- 
son V.  Amarlllo  Improvement  Co.,  88  Tex. 
511,  31  S.  W.  503;  Horan  v.  Frank,  61  Tex. 
404;  FuUenwider  v.  Longmoor,  73  Tex.  480, 
11  S.  W.  600.  But  it  is  contended  by  him 
that  tbe  provision  of  said  bond  last  quoted 
authorizes  a  recovery  in  his  favor  against 
the  plaintiffs  in  error  as  sureties  on  said 
bond,  because  be  bad  become  entitled  to  fix 
a  Hen  on  said  building  whether  or  not  be 
complied  with  the  statute  referred  to,  wbldi 
requires  written  notice  to  be  given.  It  was 
his  contention  tbat  artlde  16,  section  87,  of 
tbe  Constitution  created  a  lien  in  bis  favor 
Independent  of  the  provisions  of  tbe  statute 
referred  ta  Said  constitational  provision  is 
as  follows: 

"Mechanics,  artisans  and  material  men,  of  ev- 
ery class,  shall  have  a  lien  upon  the  buildings 
and  articles  made  or  repaired  by  them,  for  the 
value  of  their  labor  done  thereon,  or  material 
furnished  therefor;  and  tbe  Legislature  shall 
provide  by  law  for  the  speedy  and  efficient  en- 
forcement of  said  liens." 

The  contention  Is  that  this  oonstituti(»aI 
provision  created  a  lien  against  tbe  church 
property  to  wtaidi  tbe  appellee  became  en- 
titled, whether  or  not  he  gave  tbe  written 
notice  to  the  church  required  by  statotsu 
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On  the  other  hand  It  is  contended  by  the 
plalnUfls  in  error  that  the  constitutional  lien 
did  not  attach  and  the  appellee  did  nob  actual- 
ly become  entitled  to  the  lien  becanse  he 
did  not  give  written  notice  to  the  churdi  In 
compliance  with  the  atatute;  that  it  was 
necessary,  In  order  to  bring  him  within  the 
beneficial  provisions  of  said  bond,  to  actually' 
fix  said  lien,  and  that  this  could  only  be  done 
by  giving  said  written  notice;  that  his  fail- 
ure to  do  so  left  blm  without  a  lien,  and  that, 
therefore,  he  did  not  become  entitled  to  a 
lien,  and  hence  could  not  recover. 

The  particular  provision  of  said  bond  last 
quoted,  disconnected  from  the  other  provi- 
sions of  the  bond,  and  disconnected  from  the 
provisions  of  the  contract,  whose  faithful  per- 
formance the  bond  was  given  to  secure,  is 
somewhat  ambiguous  in  meaning.  It  is  not 
entirely  clear  from  that  provision  alone  what 
the  intention  of  the  parties  to  the  contract 
was.  Standing  alone  it  la  probably  subject  to 
either  construction  contended  for  by  the  re- 
spective parties  to  the  suit  But  the  entire 
bond  should  be  considered  in  determining  the 
intent  of  the  (jarties,  for  by  knowing  the  in- 
tent of  the  parties  t^e  apparent  ambiguity 
disapi>ear8.  It  wUI  be  observed  that  preceding 
the  last-quoted  paragraph  of  said  bond,  it  is 
provided  that  the  condition  of  the  obligation 
Is  such  that  if  Boze  shall  perform  the  cove- 
nants, conditions,  and  agreonents  In  the  con- 
tract (meaning  the  contract  between  Boise 
and  the  Baptist  Church)  for  the  construction 
of  the  building,  "and  shall  and  duly  and 
promptly  pay  and  discharge  all  Indebtedness 
that  may  be  incurred  by  the  said  contractor 
in  carrying  out  the  said  contract  and  con^jlete 
the  same  free  of  all  mechanic's  liens,"  then 
the  said  obligation  shall  be  void;  else  to  re- 
main in  fnll  force  and  virtue.  We  construe 
this  to  mean  that  the  bond  undertakes  to  se- 
cure the  payment  and  discharge  of  all  in- 
debtedness incurred  by  the  contractor  in  car- 
rying out  the  contract  whether  in  fact  any 
lien  should  actually  attach  to  the  church 
property,  and  this  provlslcm,  when  read  in 
connection  with  the  portion  of  said  bond  that 
is  made  for  the  use  and  benefit  of  all  parsons 
who  may  become  entitled  to  liens  under  the 
said  contract,  clearly  indicates  that  the  bond 
waa  given  to  secure  all  of  the  indebtedness 
Incurred  by  the  contractor  in  the  construction 
of  said  building,  even  though  he  had  not  done 
the  things  necessary  to  give  actual  eftect  to 
fastening  the  lien.  We  think  that  under  the 
bond  the  sureties  became  liable  for  all  the 
debts  incurred  by  the  contractor  in  the  con- 
struction of  the  building.  This  view  harmini- 
izes  with  the  constructlcHi  of  the  ambiguous 
section,  herein  placed  upon  it ;  that  is,  that 
it  was  not  intended  by  said  section  that  a  lien 
should  actually  attacli  In  order  for  It  to  be 
operative,  but  It  was  only  Intended  that  the 
person  seeking  to  invoke  its  Itenefits  should 
be  sndi  a  person  as  had  a  right  to  fix  a  lien. 
This  view  is  strengthened  also  by  one  ot  the 


proviaions  in  the  contract  between  Boze  and 
the  church.    It  Is  as  follows: 

"It  is  agreed  by  the  partiea  that  20  per  cent, 
of  the  contract  price  shall  be  held  by  the  owners 
as  security  for  the  faithful  completion  of  the 
work,  and  may  be  applied  under  the  direction 
of  the  superintendent  in  the  liquidation  of  any 
damages  under  this  contract;  also  furnishing 
Uie  owners  a  release  from  any  liens  or  ri^ts  ol 
liens,  by  bond,  herewith  annexed,  within  ten 
days  from  date"  (meaning  October  20,  1909, 
the  date  of  the  contract). 

The  plain  and  unmistakable  meaning  of  the 
latter  portion  of  said  contract  quoted  is,  that 
a  bond  should  be  given  by  Boze  which  would 
dispense  with  the  liens  or  rights  of  liens ;  that 
a  bond  should  be  given  to  the  church  of  such 
a  nature  that  all  materialmen  and  subcon- 
tractors might  look  to  it  as  their  security 
instead  of  depending  upon  liens.  It  is  only 
referred  to  in  ascertaining  the  intent  of  the 
parties,  as  to  whether  it  was  in  contempla- 
tion that  the  lien  should  actually  attach  be- 
fore liability  would  be  created  In  favor  of 
materialmen.  This  bond,  which  was  to  be 
made  and  annexed  In  ten  days  from  execution 
of  the  contract,  was  intended  to  be  a  substi- 
tute for  all  Uens  and  rights  of  liens  which, 
for  some  reason  not  essential  to  know  or  un- 
derstand, appeared  not  desired  by  the  Churdi 
to  be  fixed  upon  their  property.  This  view 
harmonizes  with  the  construction  placed  by 
ua  upon  that  portion  of  the  bond  which  pro- 
vides that  the  bond  is  made  for  all  ];>er8ons 
who  may  become  entitled  to  liens  under  the 
said  contract.  We  think  it  assists  in  inter- 
preting the  meaning  of  this  otherwise  am- 
biguous language.  It  makes  It  clearly  and 
plainly  mean  that  the  bond  was  made  for 
the  benefit  of  all  persons  who  had  a  right  to 
fix  a  lien,  whether  or  not  they  did  the  things 
necessary  to  fix  and  enforce  the  Uea  Un- 
doubtedly the  intention  of  the  parties  to  the 
contract,  and  the  principal  and  sureties  upon 
the  bond,  was  for  Norton  to  look  to  the  bond 
instead  of  to  liens.  This  Is  plain.  We  hold 
that  Norton  belonged  to  a  class  which  wai 
entitled  to  fix  and  enforce  a  lien,  and  that  he 
became  a  beneficiary  under  said  bond,  with 
the  legal  right  to  depend  upon  it  to  secure  the 
payment  of  his  debt.  If  he  elected  so  to  do, 
In  lieu  of  a  lien  which  he  waa  entitled  to  se- 
cure on  the  church  propert7. 

[2]  Notwithstanding  Norton's  legal  right  to 
look  entirely  to  the  bond  for  his  security,  a 
serious  question  is  presented  by  one  of  plaln- 
tUfs  in  error's  assignments,  which  charges 
that  the  sureties  on  said  hond  were  released 
therefrom  by  the  conduct  of  the  principals  to 
the  original  builder's  contract  It  la  chargM 
that  the  original  contractor,  Boze,  and  the 
First  Baptist  Church,  by  agreement,  changed 
the  terms  of  the  original  contract  In  material 
respects  without  the  knowledge  and  consent 
of  the  sureties.  In  such  a  case  the  subcon- 
tractor would  not  be  entitled  to  recover 
against  the  sureties,  who  would  be  thereby  re- 
leased from  liability  on  the  bond. 

It  was  provided  la  the  building  contract  be- 
tween Boze  and  the  church  that  Boze  should 
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receive  $42,790  for  the  erection  of  the  chnrch ; 
that  he  should  be  paid  SO  per  cent,  of  the  es- 
timated Taloe  of  the  work  as  it  progressed,  at 
Interrals  of  2  weeks,  subject  to  the  certifi- 
cates of  the  architects  or  authorized  superin- 
tendent ;  that  the  remainder  should  be  paid 
on  satisfactory  completion  and  acceptance  of 
the  entire  Work  after  the  expiration  of  30 
days. 

The  contract  further  provided  that  20  per 
cent  of  the  contract  price  should  be  held  by 
the  owners  of  the  church  as  security  for  the 
faithful  completion  of  the  work.  It  Is  claim- 
ed that  the  church  and  Boze  altered  the  terms 
of  said  contract  In  that  they  agreed  to,  and 
did  In  fact  disregard  this  provision  in  the 
contract 

The  findings  of  fact  by  the  district  court 
substantiate  this  contention.  The  sixteenth 
finding  of  fact  by  the  trial  court  is  as  fol- 
lows: 

"That  the  church  failed  to  retain  20  per  cent 
of  the  contract  price  of  the  work  done  by  Boze, 
as  under  the  contract  it  Bhonld  have  done,  for  30 
days,  and  failed  to  retain  10  per  cent  thereof  as 
required  by  law." 

The  evidence  abundantly  supports  this  find- 
ing. In  fact  it  api>ears  to  be  undisputed. 
The  evidence  further  shows  that  Boze  applied 
to  the  trustees  of  the  church  for  an  advance- 
ment to  him  of  the  20  per  cent  named  in.  the 
contract.    Boze  testified: 

"I  went  to  the  building  committee  and  told 
them  that  I  was  getting-  behind  with  my  ae- 
Gonnts  and  owed  the  bank  some,  and  gome  other 
parties  were  pressing  for  money,  and  Z  insisted 
that  the  building  committee  allow  me  a  little 
more  than  the  contract  price." 

There  Is  no  testimony  what  the  building 
committee  said  in  reply,  but  the  fact  that 
they  did  comply  with  the  request  by  advanc- 
ing all  of  the  20  per  osat.  conclusively  shows 
their  assent  to  the  proposition  made  by  Boze. 
This  amounted  to  an  agreement  ^between 
them  to  disregard  the  20  per  cent  provision 
in  the  contract. 

The  trial  court's  twenty-first  finding  of  fact 
Is  as  follows: 

"The  sureties  of  Boze  did  not  require  him  to 
furnish  them  any  statement,  and  had  no  knowl- 
edge of  the  application  of  the  checks  as  drawn 
<«  the  Citizens'  National  Bank  in  favor  of  Nor- 
ton by  Boze,  and  the  payment  of  the  balance 
due  Norton  on  the  Cisco  Academy  job,  nor  did 
they  have  any  knowledge  or  notice  or  the  ad- 
vance of  the  church  to  Boze  of  more  than  80 
Ser  cent  of  the  contract  price  of  work  being 
onew  The  sureties  made  no  inquiries  con- 
cerning these  matters  as  the  work  progressed." 

It  is  well  settled  that  sureties  are  only 
bound  by  the  precise  terms  of  the  contract 
whose  performance  they  secure,  and  that  any 
material  alterations  in  the  terms  of  the  con- 
tract without  their  consent  will  release  them 
from  liability.  This  is  true  whether  the 
change  in  the  contract  Is  injurious  to  them 
or  favorable  to  them.  There  is  no  reason 
why  this  familiar  rule  should  not  have  ap- 
plication to  a  builder's  contract  and  bond 
under  the  same  principles  as  apply  to  other 
characters  of  surety  contracts.  One  of  the 
most  Important  provisions  In  the  contract 


was  that  the  owners  of  the  church  would  re- 
tain 20  per  cent  of  the  total  cost  of  the  build- 
Ing  30  days  after  Its  completion.  Reduced 
to  figures  the  contract  bound  the  owners  to 
retain  $8,998  for  SO  days  after  the  com- 
pletion of  the  contract  The  owners  and 
Boze,  the  contractor,  agreed  that  said  pro- 
vision In  the  contract  would  be  disregarded, 
and  so  It  was  disregarded,  and  nothing  was 
held  by  the  owners,  but  the  entire  contract 
was  paid  for  by  the  church  at  its  comple- 
tion. At  least  a  portion  of  this  money  that 
should  have  been  retained  by  the  church  was 
paid  by  Boze  for  work  which  he  owed  Nor^ 
ton  on  a  Cisco  contract,  which  was  in  no  way 
connected  with  the  church  contract.  This 
might  with  propriety  be  contended  to  be  one 
of  the  direct  results  of  the  waiver  by  the 
church  and  Boze  of  the  20  per  cent,  provision 
in  the  contract,  for  the  evidence  directly 
shows  that  at  least  a  portion  of  this  advance 
I>ayment  was  used  by  Boze  to  pay  Norton  tm 
the  Cisco  work.  This  shows  direct  Injury 
to  the  sureties.  However  that  may  be,  the 
sureties  had  a  direct  Interest  In  that  pro- 
vision of  the  contract  which  provided  that 
$8,558  should  be  held  by  the  owners  until 
after  the  completion  of  the  building.  It  had 
a  direct  bearing  upon  their  risk  as  sureties. 
So  far  as  the  record  shows,  this  provision  tn 
the  contract  was  the  only  security  which 
they  had.  It  was  stricken  out  without  their 
knowledge  oir  consent,  and  whether  this 
chEinge  in  the  contract  resulted  in  injury  to 
them  or  not,  it  resulted  in  materially  chang- 
ing the  terms  of  the  contract  upon  which 
they  were  bound  as  sujreties.  That  which  re- 
mailned  after  the  change  constituted  a  new 
contract  Upon  this  new  contract  they  were 
not  obligated,  and  cannot  be  bound.  The 
old  contract  was  annulled  by  the  change.  To 
the  new  contract  they  had  not  assented,  and 
by  it  they  were  not  bound.  Ryan  v.  Morton, 
65  Tex.  258;  Smith  v.  Montgomery,  3  Tex. 
203 ;  McKnlght  v.  Lange  Mfg.  Co.  (Civ.  App.) 
155  S.  W.  977;  United  States  v.  Freel  (C.  O.) 
92  Ted.  301;  EJvans  v.  Graden,  125  Mo.  72, 
28  S.  W.  439 ;  VUlage  of  Chester  v.  Leonard, 
68  Conn.  495,  37  Atl.  399. 

[3]  It  is  unimportant  In  a  decision  of  this 
question  that  the  sureties  of  Boze  did  not 
require  him  to  furnish  them  any  statement, 
and  that  they  made  no  inquiries  concerning 
the  advancement  by  the  church  to  Boze  of 
more  than  80  per  cent  of  the  contract  price 
of  the  work  being  done,  as  noted  in  the  trial 
court's  conclusions  of  faot  No  duty  rested 
upon  them  by  law,  or  by  the  terms  of  the  con- 
tract to  make  such  inquiries.  They  were  not 
required  in  law  to  anticipate  Uiat  Boze, 
whose  sureties  they  were,  and  the  church 
trustees  would  change  the  contract  They 
had  a  right  to  reply  upon  it  that  the  con- 
tract would  be  carried  out  in  good  faith, 
with  no  necessity  for  them  to  keep  watch 
over  the  conduct  of  the  parties.  When  the 
contract  was  altered,  the  plaintiffs  In  error 
were  released  as  sureties  on  the  bond.    The 
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defendant  In  error  Nort<m  was  not  a  party 
to  the  original  contract  betwe«i  Boze  and 
the  church,  and  tn  no  way  a  t>arty  to  the 
bond,  except  that  he  became  a  beneficiary 
under  the  bond,  and  the  anretlea  became  lia- 
ble to  him,  only  in  the  event  they  were  lia- 
ble to  the  church.  For  Norton  to  recover 
on  the  bond  he  must  affirm  and  eetablish  its 
legality  and  binding  force  upon  the  sure- 
ties. He  cannot  hold  the  plaintiffs  in  error 
on  the  provisions  of  the  bond  that  are  favor- 
able to  him  and  deny  to  the  plaintiffs  in  er- 
ror the  right  to  be  bound  only  by  the  terms 
of  the  contract  and  bond.  He  cannot,  for 
the  purpose  of  recovering  against  the  plain- 
tiffs in  error,  affirm  the  provisions  of  the 
bond  and  cmitract  without  affirming  It  in 
Its  entirety.  He  is  bound  by  the  provisions 
of  the  bond  ^nd  contract  identically  as  the 
church  was  bound.  The  contract  ceasing  to 
be,  on  account  of  alterations,  binding  upon 
the  sureties  favorably  to  the  church,  it  could 
not  be  binding  on  the  sureties  favorably  to 
Nortoa  When  the  sureties  were  released, 
they  were  released  from  the  contract  in  its 
entirety.  Including  the  provisions  under 
which  Norton  had  the  right  to  sue  as  a  bene- 
fldary.  The  contract  ceased  to  be  binding 
under  the  undisputed  evidence,  either  favor- 
ably to  the  church  or  to  Norton.  The  sure- 
ties were  entirely  absolved  from  the  contract, 
and  Norton's  recovery  against  them  cannot 
be  upheld.  This  holding  renders  it  unneces- 
sary to  imss  upon  the  other  questions  pre- 
sented. 

In  accordance  with  these  views,  we  hold 
that  the  Judgment  of  the  Court  of  Civil 
Appeals  and  the  Judgment  of  the  district 
court  should  be  reversed,  and  the  cause  here 
rendered  in  favor  of  the  plaintiffs  In  error, 
Geo.  P.  BuUard,  W.  A.  Crow,  R.  C.  Jobn- 
ston,  J.  W.  Harrison,  and  J.  U  Gammon, 
against  the  defendant  In  error  E.  U  Norton, 
and  against  the  First  Baptist  Church  of 
Abilene,  Tex.,  as  to  the  judgment  which  was 
rendered  over  against  the  plaintiffs  In  error 
In  its  favor. 

The  First  Baptist  Church  of  Abilene,  Tex., 
not  having  appealed  from  the  Judgment  of 
the  district  court,  and  not  having  asked  here 
for  affirmative  relief  from  the  lien  which 
was  declared  against  it  in  the  district  court 
In  favor  of  E.  L.  Norton,  It  cannot  be  grants 
ed  relief  from  the  lien  established  by  the 
Judgment  of  the  district  court  in  favor  of 
Norton,  but  the  Judgment  of  said  court  must 
be  In  all  things  affirmed  in  favor  of  E.  L. 
Norton  against  E.  S.  Boze  and  said  church. 
Likewise  It  must  be  affirmed  as  to  the  Judg- 
ment in  favor  of  the  church  over  against 
Boze.  The  plaintiffs  In  error  should  re- 
cover from  Norton  and  the  First  Baptist 
Church  of  Abilene  aU  costs  incurred  by  them 
in  this  court  and  in  the  Court  of  ClvU 
Appeals  and  the  district  court.  The  defend- 
ant In  error  Norton  should  recover  from  the 


defendants  Boze  and  the  First  Baptist 
Church  of  Abilene,  Tex,  all  costs  Incurred 
by  him  in  the  district  court.  It  Is  aeoord- 
Ingly  m>  ordered. 


KNIGHTS  OF  THB  MACCABEES  OF  THB 

WORLD  V.  PARSONS.  (No.  2809.) 

(Supreme  Court  of  Texas.     Feb.  2,  1916.) 

Appeal  and  Ebbob  «=»1108— Discovert  ait- 

EB    JUDOiantT    THAT    ASSDBBD    IS    LIVING — 

Grant  of  Wbix   of   EIbbob— Bbmand   fob 

Dismissal. 

In  a  suit  by  the  beneficiary  on  a  life  policy, 
where,  after  rendition  of  judgment  for  ner  in 
the  district  court  and  0>art  of  Civil  Appeals, 
it  appears  that  the  insured  has  been  discovered 
to  be  alive,  plaintiff's  and  defendant's  motion  in 
the  Supreme  Court  asking  that  the  petition  for 
writ  of  error  be  granted,  the  judgments  of  the 
district  court  and  Court  of  Civil  Appeals  re- 
versed, the  cause  remanded  to  the  district  court, 
and  that  it  be  dismissed  at  the  plaintiff's  cost.- 
will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4410;   Dec  Dig.  «S=>1108.J 

Error  to  (Jourt  of  Civil  Appeals  for  First 
Supreme  Judicial  District 

Suit  by  Mrs.  Lena  Parsons  against  the 
Knights  of  the  Maccabees  of  the  World.  On 
motions  by  defendant  and  plaintiff  that  the 
petition  for  writ  of  error  be  granted,  the 
Judgments  of  the  district  court  and  Court  of 
CivU  Ai«)eals  (179  S.  W.  78)  for  plaintiff  re- 
versed, and  the  .cause  remanded  to  the  dis- 
trict court,  with  Instructions  that  it  be  dis- 
missed at  plalntUTa  cost  Petition  for  wilt 
granted. 

Chas.  B.  Braan,  of  Waco,  for  plalnflff  In 
error.  Blount  &  Strong,  of  Nacogdocfaea,  and 
Geo.  a  King  and  Kahn  &  WllUams,  all  of 
Houston,  for  defendant  in  error. 

PHILLIPS,  O.  J.  This  was  a  suit  by  Mrs. 
Lena  Parsons  on  a  policy  of  life  Insurance 
Issued  to  George  B'rank  Parsons,  in  which 
Mre.  Parsons  was  the  beneficiary.  In  the 
trial  court  a  Judgment  was  rendered  In  favor 
of  the  plaintiff,  afterwards  affirmed  in  the 
Court  of  Civil  Appeals.  The  principal  Issue 
upon  the  trial  was  whether  or  not  George 
Frank  Parsons  was.  In  fact,  dead.  It  ap- 
pean  that  since  the  affirmance  of  the  Judg- 
ment in  the  Court  of  Civil  Appeals  he  has 
been  discovered  to  be  alive,  revealing  that  no 
Judgment  on  the  policy  ought  to  have  been 
rendered.  Under  this  condition  both  the 
plaintiff  and  defendant  have  filed  motions  in 
this  court  asking  that  the  petition  for  writ 
of  error  be  granted  and  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
reveraed,  and  the  cause  remanded  to  the  dis- 
trict court,  vrith  Instructions  that  It  be  dis- 
missed at  the  plaintiff's  cost. 

We  think  this  is  the  proper  disposition  to 
be  made  of  the  case.  The  jjctitlon  for  writ 
of  error  is  accordingly  granted.  The  Judg- 
ments of  the  C!ourt  of  Civil  Appeal  and  dis- 
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trlct  court  are  reversecl,  and  the  cause  re- 
manded to  the  district  conrt  to  be  there  dis- 
missed at  the  plaintHTs  cost 


BBXAMT  et  aL  T.  CX>NTINBNTAI*  OASUAIr 
TY  CO.    (Na  2427.) 

(Stipreme  Ooart  of  Texas.    Feb.  14,  1916.) 

1.  Inbubance  ®=»4C5— AcciMsrr  Inbdbawcb 

— SUN8TB0K»— "DlSKASa"— "Pkbsonai.     In- 
JUET." 

Where  an  accident  policy  insured  against 
death  or  disability  through  external,  violent,  and 
purely  accidental  means,  provided  that,  if  sun- 
stroke should  reenlt  Independently  of  all  other 
causes  in  the  death  of  insured,  the  insurer  would 
pay  the  indemnity,  a  sunstroke,  while  it  may 
by  medical  experts  be  deemed  a  disease,  is  to  be 
deemed  a  form  of  personal  injury ;  it  being 
considered  such  in  common  parlance,  and,  if  a 
disease,  not  being  an  appropriate  matter  for  ac- 
cident insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  lie8-lie»;    Dec.  Dig.  ®=j455. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Disease ;  Personal  In- 
Jury.] 

2.  Inbubancb   ®=3455— Accident   Inbttsanox 
— sunstboks— accidkntal  "means." 

in  such  case,  the  term  "means,"  in  the 
phrase  "due  to  accidental  means,"  is  used  in  the 
sense  of  "cause,"  and  the  insurer  is  liable  for 
the  death  of  the  insured,  caused  by  exposure  to 
Bun  and  humid  atmosphere  on  a  hot  day,  while 
pursuing  his  usual  vocation  in  an  ordinary  way. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C3ent  Dig.  Jg  1166-1169 ;   Dec.  Dig.  «S9466. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Means.] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Mrs.  Amelia  Bryant  and  another 
against  the  Continental  Casualty  Company. 
A  Judgment  for  defendant  being  affirmed  on 
appeal  to  the  Court  of  Civil  Appeals  (146 
8.  W.  636),  plaintiffs  bring  error.  Judg- 
ments of  Court  of  Civil  Appeals  and  district 
court  reversed,  with  directions  to  enter  Judg- 
ment for  plalntifls. 

B.  F.  Louis,  of  Houston,  and  John  Cliarlea 
Harris,  of  Galveston,  for  plaintiffs  in  error. 
6111,  Jones  &  Tyler  and  H.  L.  Stone,  Jr.,  all 
of  Houston,  for  defendant  In  error. 

PHIIililPS,  a  J.  Mrs.  Amelia  Bryant 
Joined  by  her  husband,  brought  this  action 
to  recover  upon  an  accident  Insurance  policy 
issued  by  the  defendant  in  error  to  Calvin 
R.  Perry,  her  brotlier,  in  the  sum  of  $2,000, 
In  which  she  was  named  as  beneficiary.  The 
case  was  tried  without  a  Jury,  resulting  in  a 
Judgment  for -the  company,  affirmed  by  the 
Court  of  Civil  Appeals.    145  S.  W.  636. 

[1]  Calvin  B.  Perry  suffered  a  sunstroke 
on  an  unusually  warm  afternoon  In  the 
mcmth  of  August  while  walking  upon  the 
streets  of  Houston  in  the  ordinary  course  of 
his  occupation  aa  a  collector  of  accounts, 
from  which  he  died  on  the  following  day. 
The  issue  presented  Is  whether  there  Is  any 


liability  under  the  policy  for  a  death  by  sun- 
stroke occurring  under  such  circumstances. 

The  general  insuring  clause  of  the  pcdlcy 
reads: 

If  the  insured,  while  this  policy  is  in  force, 
shall  receive  personal  bodily  injury  (suicide, 
sane  or  insane,  not  included)  which  is  effected 
directly  and  independently  of  all  other  causes 
througn  external,  violent  and  purely  accidental 
means,  and  which  causes  at  once  and  continu- 
ously after  the  accident  total  inability  to  engage 
in  any  and  every  labor  or  occupation,  the  Com- 
pany will  pay  indemnity  for  loss  of  life,  limb, 
umbs,  sight    or  time  resulting  therefrom. 

Part  VI  of  the  policy,  under  the  title, 
"Special  Accident  Indemnities,"  contains  the 
following  provision: 

If  sunstroke,  freezing,  or  hydrophobia,  due  in 
either  case  to  external,  violent  and  accidental 
means,  shall  result,  independently  of  all  other 
causes,  in  the  death  of  the  insured  within  90 
days  from  date  of  exposure  or  infection,  the  Com- 
pany wiU  pay  said  principal  sum  as  indemnity 
for  loss  of  life. 

The  defense  of  the  Casualty  Company  is 
that  sunstroke  is  a  disease,  and  therefore  not 
an  accidental  happening;  that  as  a  disease 
it  was  named  as  a  risk  of  the  policy ;  and 
that  no  Indemnity  is  due  for  death  resulting 
from  it  under  the  policy,  unless  the  preced- 
ing exposure  be  itself  the  consequence  of  an 
accident.  This  is  tlie  construction,  in  other 
words,  which  the  Company  Insists  should  be 
given  the  term,  "due  to  external,  violent  and 
accidental  means,"  as  used  In  the  policy  in 
relation  to  sunstriAe ;  and  such  was  the  view 
of  the  case  taken  by  the  District  Court  and 
the  Court  of  Civil  Appeals,  the  Company  be- 
ing held  exempt  from  liability  because  Perry 
voluntarily  went  Into  the  sun.  As  illustra- 
tive of  the  Casualty  Company's  theory,  we 
take  the  following  instances  from  its  brief  aa 
presenting,  In  a  general  way,  the  state  of  cir- 
cumstances necessary  to  exist  under  its  cou- 
tottion,  for  the  creation  of  any  liability  under 
a  policy  of' this  kind  for  the  suffering  of  a 
sunstroke  by  an  assured:  The  happening  of 
a  shipwreck  or  train  wreck,  as  a  consequence 
of  which  he  is  exposed  to  the  sun,  with  a  sun- 
stroke resulting ;  the  breaking  down  of  a  ve- 
hicle In  which  he  might  be  riding,  causing 
similar  exposure;  or  being  thrown  from  a 
horse,  and  thereby  compelled  to  walE'  some 
distance  on  a  hot  day,  etc. 

This  position.  It  will  be  observed,  requires 
that  the  prior  accident  be  alone  regarded  as 
the  meant  by  which  the  sunstroke  is  effected. 
If  sunstroke  is  a  disease  and  therefore  caus- 
ed, never  accidentally,  but  naturally,  by  ex- 
cessive heat,  it  follows  from  the  argument 
that  the  actual  casualty,  in  such  a  case,  is 
not  the  sunstroke,  but  the  preceding  acciden- 
tal occurrence.  Under  this  theory  aU  idea 
of  there  being  any  element  of  accident  In  the 
sunstroke  Itself,  or  in  the  operation  and  effect 
of  the  abnormal  heat  as  a  direct  cause  of  the 
stroke,  is  repudiated ;  and  all  that  is  unfore- 
seen, unexpected,  and  unusual  in  the  general 
event  is  related  to  merely  the  prior  accident 
It  decUues  to  consider  ordinary  sunstroke  as 
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having  In  any  sense  tbe  quality  of  an  Imme- 
diate and  fortultouB  Injury,  and  treats  It 
merely  as  a  result,  and  more  than  that,  a 
result  not  directly  incurred  in  or  produced 
by  an  accident,  it  will  be  noted,  but  as  only 
Influenced  by  a  condition  or  situation  which 
an  accident  creates. 

One  trouble  with  this  position  Is  that  it 
assumes  sunstroke  was  insured  against  in 
the  policy  merely  as  a  disease,  when  a  vital 
question  in  the  case  is  whether  such  was  tbe 
purpose  of  the  policy.  Another  Is  that  it  de- 
nies any  standing  as  "a  means"  to  that  which 
is  essentially  the  cause,  or  in  any  event  a 
very  Important  part  of  the  cause,  of  every 
sunstroke,  namely,  the  operation  of  the  rays 
of  tbe  sun  if  it  be  the  usual  form  of  sun- 
stroke, or  the  operation  of  artificial  heat  if 
it  be  Induced,  as  It  may  be,  by  other  than 
solar  heat  (Continental  Casualty  Company  v. 
Johnson,  74  Kan.  129,  85  Pac.  546,  6  L.  B.  A. 
[M.  S.]  609, 118  Am.  St  Rep.  808, 10  Ann.  Cas. 
861),  and  is  alone  that  which,  in  common  un- 
derstanding and  in  fact,  makes  the  cause  of  a 
sunstroke  "external  and  violent." 

There  have  been  certain  decisions  which 
annoiuce  that  sunstroke  Is  a  dlaea8&  Among 
them  are  Sinclair  v.  Maritime  Passengers 
Assurance  Company  (England,  1861)  8  Ellis  & 
Mils,  478,  and  Dozler  v.  Fidelity  &  Casualty 
Company  of  New  Tork  (C.  0.)  46  Fed.  446, 18 
L.  R.  A.  114.  But  whatever  it  may  be,  tech- 
nically, it  Is  not  regarded  as  a  disease  in  the 
popular  mind.  In  the  common  understanding 
it  is  accounted  a  kind  of  violent  perwrnal  In- 
jury, from  the  very  idea  of  sudden  and  exter- 
nal force  carried  hy  tbe  word.  If  classed  by 
medical  authorities  as,  technically,  a  dis- 
ease,— ^as  to  which  it  is  not  improbable  that 
there  Is  a  conflict  of  expert  view, — to  none  but 
an  expert  medical  mind  would  the  provisions 
of  this  policy  have  carried  tbe  significance 
that  It  was  insured  against  as  a  disease.  To 
men  In  general,  such  as  those  with  whom  a 
company  of  ttils  kind  deals  and  to  whom  its 
policies  are  Issued,  whether  educated  or  Ig- 
norant, the  use  of  the  term  in  any  character 
of  contract,  and  particularly,  we  think,  in  an 
insurance  contract,  not  generally  insuring 
against  death  by  disease,  but  against  death 
from  accidental  injury,  would  have  denoted 
merely  what  sunstroke  Is  commonly  under- 
stood to  mean — heat  prostration,  frequently 
a  casualty,  a  species  of  bodily  injury,  distinct 
in  its  kind  and  individual  in  its  cause,  and 
of  known  and  not  unusual  occurrence.  With 
the  term  having,  as  it  does,  this  recognized 
'popular  meaning  distinctly  dliferent  from 
any  technical  significance  It  may  possess,  the 
proposition  that  the  latter  must  prevail  In 
the  construction  of  the  policy  is  not  to  be  al- 
lowed.   But  let  the  question  be  further  tested. 

The  best  method  for  arriving  at  the  accu- 
rate construction  of  a  contract  la  for  a  court 
to  simply  put  itself  In  the  place  of  the  par- 
ties, and,  having  particular  regard  to  the  sub- 
ject-matter of  the  agreement,  endeavor  to  as- 
certain their  intention  in  their  use  of  the 


terms  employed.  Iiet  that  method  be  applied 
here.  What  is  the  result?  That  Perry,  the  as- 
sured, intended,  under  an  accident  policy,  to 
Insure  against  sunstroke,  as,  technically,  a  dis- 
ease, and,  In  addition  to  that,  as  a  disease 
which  could  be  accidentally  effected  only  in 
some  such  involved,  remote,  and  improbable 
way  as  the  Casualty  Company  here  contends 
it  Is  possible  for  a  sunstroke  to  be  accidental- 
ly caused,  or  that  he  understood  such  to  be  the 
effect  of  the  policy,  Is  hardly  to  be  beUeved. 
Nor,  in  our  opinion,  is  any  such  lntentl(m  to 
be  attributed  to  the  Casualty  Company  In  tli» 
making  of  the  contract,  if  it  Is  to  be  credited 
with  a  purpose,  as  it  ought  to  be,  of  wriUng 
an  accident  insurance  contract,  as  distin- 
guished from  a  life  Insurance  policy,  and  pro- 
viding accident  insurance  against  death  occa- 
sioned by  an  acddeatal  sunstroke  under  a 
policy  agreement  having  in  fact  that  virtue. 
This  Is  made  manifest,  we  think,  by  simply 
considering  the  general  principles  of  personal 
accident  insurance  and  the  character  of  risk 
it  is  supposed  and  intended  to  cover,  with 
which  the  present  policy  Is  presumably  con- 
sistent. 

The  theory  of  such  insurance,  under  tbe 
ordinary  accident  Insurance  contract,  neces- 
sarily involves  the  element  of  bodily  injury. 
That  is  primarily  the  kind  of  risk  it  contem- 
plates and  for  which  Its  Indemnity  Is  provid- 
ed. This  Is  manifest  in  the  general  Insuring 
clause  of  the  present  policy,  one  common.  In 
its  general  terms,  to  all  ordinary  accident  pol- 
icies.   It  runs: 

"If  the  insured,  while  this  policy  is  in  force, 
shall  receive  personal  bodily  injury,  •  •  • 
which  is  effected  directly  and  independently  of 
all  other  causes  through  external,  violent  and 
purely  accidental  means,  •  •  •  the  Company 
will  pay  indemnity,"  etc. 

It  Is  not  life  Insurance,  but  casualty  In- 
surance ;  and  under  the  usual  form  of  policy 
the  nature  of  the  casualty  which  gives  rise 
to  the  liability  of  the  Insurer  is  that  which 
consists  in  some  character  of  bodily  Injury 
to  the  assured,  either  external  or  Internal, 
accidentally  caused,  though  the  resulting  ef- 
fect be  the  development  of  a  form  of  disease. 
There  have  been  many  adjudications  on  ac- 
cident policies  where  the  result  of  the  dif- 
ferent particular  occurrences  was  the  suf- 
fering by  the  assured  of  this  or  that  form  of 
disease,  such  as  tetanus,  or  blood  poisoning, 
and  In  some  instances  the  more  usual  kinds 
of  disease,  as  pneumonia,  peritonitis,  rheu- 
matism, or  fever;  but  the  llablUty  of  the 
Insurer  has  been  upheld  In  all  such  cases, 
arising  under  the  ordinary  form  of  policy, 
because  of  the  finding  that  the  assured  had 
accidentally  sustained  some  character  of 
antecedent  bodily  Injury,  of  which  the  dis- 
ease was  but  the  proximate  result 

If  sunstroke  Is  a  disease,  as  the  Casualty 
Company  here  contends,  that  is,  a  kind  of 
brain  fever,  and  was  so  dealt  with  In  tbe 
present  policy.  Its  contraction,  as  we  may  la 
this  coimectlon  call  it  from  expoeure  to  ex- 
cessive heat,  its  acceptel-,  inducing  cause, 
Digitized  by  v^J.C 
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must  b«  regarded  an  proceeding  from  a  pnre^ 
ly  natural  cause ;  just  as  tbe  contraction  ot 
malaria  from  subjection  to  tbe  conditions 
which  produce  that  form  of  disease  Is  rec- 
ognized as  due  to  a  natural  cause.  Regarded 
as  a  disease,  and  as  thus  naturally  produced, 
there  Is  no  element  of  bodily  injury  about 
it,  any  more  so  than  there  is  In  tbe  ordinary 
disease  of  malaria.  Nether,  in  this  view, 
would  sunstroke  be  any  more  the  proper  sub- 
ject of  risk  in  an  accident  policy  than  would 
malaria;  nor  would  the  proper  basis  of 
liability  under  such  a  policy  be  any  more 
furnished  by  death  resulting  from  it  than  by 
death  from  malaria. 

The  history  of  accident  insurance,  as  found 
in  the  many  judicial  decisions  ui)on  the  sub- 
ject, reveals  the  constant  denial  by  accident 
companies  of  any  Uatdllty,  under  the  ordi- 
nary form  of  policy,  for  disease,  though  ac- 
cidentally effected,  unless  proximately  caus- 
ed by  a  bodily  injury,  and  their  constant 
maintenance  of  the  proposition  that  any  oth- 
er theory  of  their  liability  is  opposed  to  the 
general  scheme  of  accident  Insurance.  This 
position,  generally,  has  been  sustained  by  the 
courts ;  close  .questions  having  at  times  aris- 
en as  to  whether  the  given  physical  condi- 
tion was  to  be  prox>erly  deemed  a  bodily  in- 
jury. Not  only,  therefore,  is  insurance 
against  disease,  as  such,  not  within  tbe  gen- 
eral scope  of  accident  Insurance;  but  equal- 
ly disease  effected  by  accident  Is  not  with  in 
Its  theory,  as  its  Interpretation  by  accident 
companies  is  disclosed  in  the  decisions,  un- 
less there  is  distinctly  present  tbe  element 
of  bodily  injury. 

Under  the  contention  of  the  Casualty  Com- 
pany, the  sunstroke  provision  of  its  policy  Is 
a  plain  contradiction  of  this  essential  princi- 
ple of  tbe  character  of  Insurance  it  is  intend- 
ed to  provide.  It  is  a  repudiation  of  tbe  gen- 
eral insuring  clause  of  the  policy,  as  express- 
ing tbe  kind  of  risk  which  tbe  policy  covers, 
the  risk  of  "i)ersonal  bodily  injury  •  •  • 
effected  by  external,  violent  and  accidental 
means."  Accepting  the  Company's  construc- 
tion of  the  policy,  it  is  in  the  position,  in 
the  first  place,  of  making  a  disease,  rather 
than  a  bodily  Injury,  the  subject  of  an  acci- 
dent risk,  and  further,  a  disease,  tbe  acci- 
dental causing  of  which  in  tbe  way  it  says 
is  necessary  in  order  for  it  to  be  accidentally 
effected,  would  present  no  element  whatever 
of  bodUy  injury ;  with  the  accident.  In  truth, 
not  directly  causing  the  disease,  but,  at  most, 
only  producing  a  condition  favorable  for  its 
being  incurred. 

Hydrophobia  is  a  disease.  But  its  common 
cause  is  the  bite  of  an  animal,  a  bodily  In- 
jury ;  and  Its  Inclusion  In  the  policy  Is  there- 
fore to  be  logically  accounted  for.  It  is  gen- 
erally thought  of  as  a  kind  of  casualty.  But 
-why  was  sunstroke  here  made  the  subject  of 
accident  insurance.  In  which  the  nature  of 
tbe  risk  Is  some  form  of  bodily  injury.  If  in 
the  construction  of  the  policy  It  Is  to  be  con- 
sidered as  a  disease,  and  Is  hence  without 


any  element  of  bodily  injury  In  Us  cause?  It 
was  In  our  opinion  expressly  designated  as 
a  risk,  not  as  a  disease,  but  for  the  purpose 
of  avoiding  the  effect  of  those  decisions  which 
have  held  it  to  be  a  disease — in  adoption  of 
Its  popular  conception  as  a  species  of  x>er8on- 
al  Injury,  capable  of  accidental  occurrence, 
and  therefore  properly  a  subject  of  this  kind 
of  Insurance. 

In  the  early  Sinclair  Case,  supra,  decided 
in  Bngland  In  1861,  it  was  held  that  no  lia- 
bility arose  for  an  ordinary  sunstroke  under 
an  accident  insurance  policy  providing  for 
indemnity  in  the  event  of  "personal  injury 
from,  or  by  reason  or  in  consequence  of,  any 
accident,  etc."  In  the  decision  sunstroke  was 
treated  as  a  disease.  So  considered,  it  has 
no  quality  of  personal  injury  about  it,  as  al- 
ready stated ;  and,  under  that  theory,  tbe  de- 
termination that  there  was  no  liablUty  under 
tbe  policy  was  sound.  This  holding  was  fol- 
lowed In  tbe  Dozler  Case,  where  tbe  policy 
was  In  the  same  general  terms, — ^providing  In- 
surance against  "'bodily  injuries,  sustained 
through  external,  violent  and  accidental 
means,"  as  does  the  general  clause  of  the 
present  policy.  In  neither  case  did  the  policy 
designate  sunstroke  as  a  risk.  It  is  to  be  as- 
sumed that  the  present  policy  was  drawn  in 
tbe  light  of  that  holding.  That  tbe  purpose 
was  to  make  sunstroke  a  part  of  the  contract 
risk,  as  a  distinct  feature  of  the  policy,  is  evi- 
dent. We  regard  It  as  equally  manifest  that 
the  purpose  also  was  to  so  make  it  a  feature 
of  the  risk  in  such  a  way  as  to  avoid  the  ef- 
fect ot  the  holding  in  the  Slnclaii;  Case,  and 
others  like  It, — under  which,  if  treated  as  a 
disease,  it  would  not  fall  within  tbe  general 
risk  of  the  policy, — and  as  would  be,  at  the 
same  time,  consistent  with  such  risk  as  ex- 
pressed in  tbe  general  insuring  clause,  and 
in  harmony  with  the  theory  of  such  insur- 
ance. This  could  only  be  done  by  in  the  poli- 
cy recognizing  it  to  be  what  in  the  common 
understanding  it  is  considered, — a  form  of 
personal  Injury,  and,  when  suffered  under 
certain  circumstances,  a  casualty.  Such,  we 
bold,  Is  the  meaning  and  force  of  the  sun- 
stroke provision  of  the  policy. 

(I]  Considered  as  a  form  of  bodily  Injury, 
tbe  question  as  to  when  sunstroke  Is  to  be 
properly  deemed  "as  accidentally  effected  as- 
sumes a  different  character  from  that  pre- 
sented if  it  Is  regarded  merely  as  a  disease. 
Tbe  difficulty  of  introducing  an  accidental 
cause  Into  Its  occurrence,  treated  as  a  dis- 
ease, is  apparent  from  the  Illustrations  made 
In  the  Company's  brief  as  to  the  state  of  cir- 
cumstances necessary,  in  that  view,  to  Its  ac- 
cidental happening.  But,  treated  as  an  in- 
jury, it  Is  clear  that  it  may  be  accidentally 
effected  In  ways  much  less  Involved  and  re- 
mote. When,  therefore,  Is  the  suffering  of 
sunstroke  to  be  regarded  as  due  to  "acciden- 
tal means,"  in  tbe  sense  in  which  the  latter 
term.  In  Its  relation  to  sunstroke,  is  used  In 
the  policy? 

Tbe  word  "means"  Is  employed  in  t^^  poll- 
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c^  In  the  sense  of  "canse";  the  phrase,  "dae 
to  accidental  means,"  Is  one  of  qualification; 
and  the  purpose  of  Its  use  in  the  ordluarr  ac- 
cident policy  is  to  limit  the  liability  of  the 
Insurer  to  injuries  effected  by  an  accidental 
cause,  as  distinguished  from  those  which  are 
merely  accidental  in  their  result  It  is  gen- 
erally recognized,  as  it  should  be,  that  where 
a  man  undertakes  to  do  a  certain  thing  by 
a  particular  means,  and  the  result  of  his  act 
is  such  as  follows,  in  not  an  unusual  or  un- 
expected way,  from  the  means  voluntarily 
used,  it  cannot  be  said  to  be  due  to  an  acci- 
dental cause,  though.  In  the  sense  that  It  was 
not  Intended,  an  accidental  result  Is  the  con- 
sequence. In  the  numerous  adjudicated 
cases  upon  the  subject,  therefore,  it  is  deter^ 
mined  that  where  by  the  terms  of  the  con- 
tract the  risk  Insured  against  is  an  injury  ef- 
fected by  "accidental  means,"  the  element  of 
accident  must  consist  in  that  which  produces 
the  injury,  rather  than  in  the  mere  fact  that 
an  injury  occurs.  The  rule  Itself  is  well  es- 
tablished. It  is  Its  application  to  the  varying 
kinds  of  accidental  Injuries  which  Is  some- 
times Involred  in  difficulty,  occasioning,  in 
some  instances,  divergent  opinions  by  the 
courts. 

The  inquiry  at  once  arises  as  to  when  the 
canse  of  an  injury  is  to  be  considered  as  acci- 
dental; that  is,  what  is  the  proper  construc- 
tion of  the  term,  "accidental  means,"  as  used 
in  Insurance  policies  of  this  nature?  The 
best  definition  of  the  term  in  the  books  is 
that  given  by  the  United  States  Supreme 
Court  in  the  leading  case  of  Mutual  Accident 
Association  v.  Barry,  131  U.  S.  100,  9  Sup.  Ct 
7S5,  33  li.  Ed.  60.  There  the  assured.  Dr. 
Barry,  with  two  other  physicians,  bad  visited 
a  patient  living  in  a  bouse  behind  a  drag 
store.  They  came  ont  of  the  house  on  a  plat- 
form wbld)  was  between  four  and  five  feet 
from  the  ground.  By  getting  down  from  the 
platform  it  was  but  a  short  distance  to  the 
drug  store  to  which  they  desired  to  go.  They 
Jumped  from  the  platform  to  the  groand. 
The  other  two,  who  Jumped  first,  alighted 
safely;  but  the  evidence  was  that  Dr.  Barry, 
though  alighting  upon  his  feet.  Jumped  heavi- 
ly, the  sound,  as  be  struck  the  ground,  being 
as  If  he  had  come  down  solidly  on  his  heels, 
like  an  inert  body.  Shortly  afterwards  he 
appeared  ill  and  vomited,  and  died  nine  days 
later,  having  retained  nothing  on  his  stomach 
and  having  passed  nothing  bat  blood  and 
mucus.  There  was  evidence  that  the  cause  of 
his  death  was  a  stricture  of  the  duodenum, 
due,  according  to  the  plaintiff's  contention,  to 
the  Jump.  The  accident  policy  on  which  the 
suit  was  brought  limited  liability  for  death 
from  bodUy  injuries,  as  does  the  policy  here, 
to  those  effected  through  external,  violent 
and  accidental  means.  The  Supreme  Court, 
through  Mr.  Justice  Blatchford,  expressed  Its 
approval  of  the  trial  court's  instruction  to 
the  Jury  under  this  provision  of  the  policy  in 
the  following  language,  which  embodies  the 
substance  of  the  Instntctlon  and  has  since 


served  as  an  accepted  definition  of  fbe  term, 

"accidental  means" : 

"The  coart  properly  inatmcted  them  that  the 
jumping  oS  the  platform  was  the  means  by 
which  the  injury,  if  any  was  Bustained,  was 
caused;  that  the  question  was  whether  there 
was  anytliing  accidental,  onforeseen,  involun- 
tary,  unexpected,  in  the  act  of  jumping,  from 
the  time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground :  that  the  term  'acjiden- 
tal'  was  used  in  the  poUcy  in  its  ordinary,  pop* 
uler  sense,  as  meonrng  'happening  by  chance; 
unexpectedly  taking  place,  not  according  to  the 
usual  course  of  things,  or  not  as  expected^ ;  that, 
if  a  result  is  such  as  follows  from  ordinary 
means,  volnntarily  employed,  in  a  not  unusnal 
or  unexpected  way,  it  cannot  be  called  a  result 
effected  by  acddential  means ;  but  that  it  in  the 
act  which  precedes  the  injury,  something  un- 
foreseen, unexpected,  unusnal,  occurs,  which 
produces  the  injury,  then  the  injury  has  result- 
ed through  accidental  means." 

In  affirming  the  Judgment  for  the  plaintUt, 
the  court  also  said: 

"It  is  further  urged  that  there  was  no  evi- 
dence  to  support  the  verdict  because  no  accident 
was  shown.  We  do  not  concur  in  this  view. 
The  two  companions  of  the  deceased  jumped 
from  the  same  platform,  at  the  same  time  and 
place,  and  alighted  safely.  It  must  be  presum- 
ed, not  only  that  the  deceased  intended  to  ahght 
safely,  but  thought  that  he  would.  The  jury 
were,  on  all  the  evidence,  at  liberty  to  say  that 
It  was  an  accident  that  he  did  not" 

Upon  the  admitted  facts,  was  the  sun- 
stroke suffered  by  Perry,  fbe  assured,  under 
this  clearly  stated  general  rule,  an  accident? 
It  was,  nndoubtedly.  He  was  at  the  time 
walking  the  streets  in  the  ordinary  way,  un- 
conscious of  any  danger  from  the  beat  of 
the  sun,  as  is  to  be  plainly  inferred  from  the 
stated  facts,  with  apparently  no  apprehen- 
sion of  injury  from  that  source,  and  a  sun- 
stroke suddenly  befell  him.  True,  his  ex- 
posure to  the  sun  was  voluntary.  But  that 
does  not  conclude  the  question.  Though  the 
exposure  be  regarded  as  "the  means"  of  his 
injury, — to  our  minds  an  erroneous  view, — 
and  as  purely  voluntary.  It  cannot  be  said 
that  the  result  was  one  following  "In  a  not 
unusual  or  unexpected  way"  from  such  means. 
On  the  contrary,  in  the  course  ot  the  ex- 
posure, the  act  immediately  preceding  the 
Injury,  the  sudden  prostration  occurred,  not 
the  usual  happening  under  such  circum- 
stances in  common  experience,  but  having 
forcibly  in  its  event  the  elements  of  "some- 
thing unforeseen,  unexpected,"  and  out  of 
the  ordinary  course. 

In  the  Barry  Case,  the  Jump  of  the  as- 
sured, which  constituted  the  act  immediately 
preceding  his  injury  and  occasioned  It,  was 
likewise  voluntary  and  IntentlonaL  It  was 
"the  means"  of  the  injury.  But  the  court 
repudiated  the  proposition  that  because  of 
its  having  been  voluntary,  the  resulting  In- 
jury could  not  be  regarded  as  due  to  an  acci- 
dent It  was  held  to  have  been  an  accident, 
notwithstanding  the  voluntary  nature  of  the 
act  which  caused  it,  for  the  reason  that  it 
was  an  unforeseen  result,  following,  not  nat- 
urally from  the  act,  but  In  an  unusual  and 
unexpected  way. 
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The  question  might  well  be  rested  at  this 
plape,  though  the  exirasure  to  which  the  as- 
sured subjected  himself  be  considered  as 
"the  means"  of  his  Injury.  It  is  a  mistake, 
however,  to  Indulge  that  assumption.  Ex- 
posure to  the  beat  is  the  cause  of  a  sun- 
fitroke  only  in  the  sense  that  exposure  to 
any  kind  of  external  force  furnishes  the  oc- 
casion of  an  injury  as  the  result  of  its  op- 
eration. In  cases  arising  under  accident  in- 
surance policies,  where  possible  negligence  on 
the  part  of  the  assured  does  not  affect  the 
question  of  liability,  the  efficient  cause  of 
a  sunstroke,  the  vis  major  which  inflicts  the 
Injury,  Is  necessarily  the  excessive  heat,  and 
it  must  therefore  be  deemed  "the  means"  of 
the  Injury.  If  it  be  solar  heat,  it  is  not 
caused,  and.  when  operating  naturally,  is  not 
controlled,  by  human  agency;  and  under 
such  drcumstances  it  Is  impossible  to  asso- 
ciate with  It  the  idea  of  its  "voluntary  em- 
ployment," or  to  regard  as  not  an  accident 
an  Injury  from  it  when  suffered  as  here 
shown.  In  the  sense  that  under  certain  con- 
ditions, as  declared  in  the  rule  above  noted, 
an  injury  resulting  from  a  means  voluntarily 
employed  will  not  be  so  deemed. 

A  sunstroke  caused  by  the  sun's  rays,  hap- 
pening under  the  circumstances  found  in  this 
case.  Is  in  our  opinion  an  accident ;  as  clear- 
ly so  as  is  a  lightning  stroke.  Hutchcraft's 
Executor  v.  Travelers'  Insurance  CJompany,  87 
Ky.  800,  8  S.  W.  570,  10  Ky.  Law  Rep.  260, 
12  Am.  St  Rep.  484.  It  befell  the  assured 
without  any  human  agency ;  and  in  the  sud- 
den, unexpected  and  unusual  way  in  which 
be  was  affected  by  the  heat  as  its  cause,  it 
bad  all  of  the  elements  of  an  accident  in  its 
occurrence  and  result. 

It  was  urged  in  the  argument  that  if  the 
sunstroke  which  brought  about  the  death  of 
Perry  is  held  to  have  been  an  accident,  it 
would  amount  to  a  holding  that  every  sim- 
stroke  suffered  is  an  accident;  and,  as  the 
consequence,  the  term,  "due  to  accidental 
means,"  is  denied  any  force  as  an  express  lim- 
itation upon  the  Insurer's  liability  for  sun- 
stroke. This,  however,  does  not  follow  from 
the  decision,  as  is  disclosed  when  once  It  is 
recognized,  as  is  held  in  Continental  Casualty 
Company  v.  Johnson,  already  noted  (74  Kan. 
129,  85  Pac.  545,  6  L.  R.  A.  [N.  S.]  609,  118 
Am.  St  Rep.  308,  10  Ann.  Cas.  851),  that  sun- 
stroke may  be  caused  by  artificial,  as  well 
as  solar,  beat  and  the  term  has  that  meaning 
in  an  accident  policy,  in  the  absence  of  a 
contrary  qnallflcation.  There  is  no  decision, 
as  we  are  aware,  opposed  to  this  holding. 

In  the  Johnson  Case  the  policy  appears  to 
have  been  one  also  Issued,  as  is  to  be  in- 
ferred from  the  name  of  the  company,  by  the 
present  defendant  In  error.  It  contained  a 
provision  as  follows: 

"The  lou  of  *  *  *  time,  as  above  provid- 
ed, due  solely  to  *  *  *  sunstroke  or  freezlne 
due  solely  to  necessary  exposure  while  engaged 
in  his  occupation,  sball  be  deemed  to  be  due  to 
external,  violent   and  purely  accidental  causes 


and  shall  entitle  the  insured  to  full  benefits  ac- 
cording to  the  terms  of  this  policy." 

The  assured,  Johnson,  was  a  flue-welder, 
and  while  engaged  In  bis  occupation  was 
overcome  by  heat  from  a  forge  or  furnace 
near  which  be  worked,  becoming  Ul  as  the 
result  and  suffering  loss  of  time ;  whereupon 
he  brought  an  action  on  the  policy,  claiming 
that  his  loss  was  due  to  sunstrok&  As  is 
stated  in  the  opinion,  it  was  argued  in  be- 
half of  the  defendant  company  that  the  lan- 
guage of  the  provision  quoted  indicated  "a 
conception  of  sunstroke  as  something  of  sud- 
den and  luexpected  occurrence,  more  or  less 
In  the  nature  of  an  accidoit  and  that  this 
conception  is  only  appropriate  to  an  attack 
brought  on  by  exposure  to  the  sun's  rays." 
It  was  admitted  by  the  insurer  in  that  case, 
in  other  words,  both  in  its  policy  provision 
and  in  the  interpretation  of  it  which  it  in- 
voked, not  only  that  a  sunstroke  suddenly 
and  unexpectedly  suffered  from  the  heat  of 
the  sun  in  the  course  of  a  necessary  expo- 
sure^ Is  to  be  regarded  as  an  accident;  but, 
furthermore,  that  only  such  a  sunstroke,  so 
suffered,  is  to  be  deemed  as  "due  to  acciden- 
tal means."  The  court,  in  determining  tbe 
case,  overruled  the  contention  that  tbe  term 
"sunstroke,"  as  found  in  the  policy,  denoted 
only  a  condition  brought  about  by  the  heat 
of  the  sun,  and  held  that  a  sunstroke  caused 
by  artificial  heat  was  equally  within  the  risk 
of  the  policy. 

If,  as  it  thus  appears,  "the  means"  of  a 
sunstroke  may  be  artificial  heat, — something 
which  Is  produced  and  may  be  controlled  by 
human  agency, — under  the  rule  above  stated, 
"that  if  a  result  Is  such  as  follows  from  or- 
dinary means,  voluntarily  employed,  in  a  not 
unusual  or  unexpected  way,  it  cannot  be  call- 
ed a  result  effected  by  accidental  means,"  it 
follows  that  sunstroke,  effected  by  such 
means,  may  occur  under  such  circumstances 
as  not  to  constitute  it  an  accident  Just  as 
any  other  form  of  injury  proceeding  from  a 
"means"  likewise  caused  by  and  within  the 
control  of  human  agency  may,  under  sbnUar 
circumstances,  be  suffered  and,  as  determin- 
ed by  the  same  rule,  be  not  an  accident 

The  rule.  Just  referred  to,  is  but  the  state- 
ment of  a  fact  of  human  experience  with  re- 
spect to  all  artificial  agencies  and  their  uses, 
— tbe  announcement  of  the  general  recognition 
that  an  injury  may  result  from  the  particular, 
voluntary  use  of  such  an  agency  for  a  given 
purpose,  but  not  be  an  accident  because  en- 
suing naturally,  and  in  a  usual  and  reason- 
ably to  be  expected  way,  from  tbe  means 
thus  employed.  Tbe  consequences  of  the  use 
of  artificial  heat  are  not  to  be  exempted  from 
its  amplication.  Where,  because  of  the  par- 
ticular circumstances,  the  rule  would  apply 
to  any  other  character  of  injury  resulting 
from  a  given  cause,  it  would,  for  the  same 
reason,  likewise  apply  to  prostration  brought 
about  by  artificial  beat.  While  not  as  prob- 
able, from  the  nature  of  tbe  injury,  aa  In  tbe 
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case  of  other  kinds  of  Injury,  it  Is  possible, 
therefore,  under  this  recognized  rule,  for 
sunstroke  to  occur  under  such  drcumstances 
as  not  to  be  an  accident;  and  our  holding 
does  not  exclude  that  possibility. 

There  has  been  no  decision  of  the  question 
presented  In  this  case  by  a  court  of  last  re- 
sort In  any  Jurisdiction.  It  has  been  deter- 
mined by  appellate  courts  in  Pennsylvania, 
Indiana  and  New  ToA,  In  three  dUferent 
cases,  In  addition  to  the  decision  of  the  Court 
of  Givll  Appeals  In  the  present  case:  Se- 
mandk  v.  Ck>ntinental  Casualty  Company  (by 
the  Pennsylvania  Superior  Court,  1014)  56 
Pa.  Super.  Ct.  392;  Elsey  v.  Fidelity  &  Casu- 
alty Company  of  New  York  (by  the  Appellate 
Court  of  Indiana,  1915)  109  N.  B.  413;  and 
Gallagher  t.  Fidelity  &  Casualty  Company 
of  New  York,  (by  the  Appellate  Division  of 
the  Supreme  Court  of  New  York,  1914)  163 
App.  Dlv.  556.  148  N.  T.  Supp.  1016,  now 
pending  In  the  Court  of  Appeals  of  that 
state.  In  the  Semanclk  Case,  the  torm  of 
policy  was  the  same  as  the  p<dicy  here,  and 
Issued  by  the  same  company.  In  the  Elsey 
Case,  the  general  clause  of  the  policy.  Insur- 
ing against  "bodily  Injury  sustained  through 
accidental  means,"  was  followed  by  a  provi- 
sion that,  "sunstroke  sufTered  through  acci- 
dental means  should  be  deemed  a  bodily  in' 
Jury  within  the  meaning  of  the  policy."  In 
both  cases  It  was  held  that  sunstroke,  caused 
by  the  h'eat  of  the  sun  and  occurring  under 
circumstances  like  those  in  the  present  case, 
is  not  to  t>e  regarded  as  an  accident.  In  the 
Gallagher  Case,  under  a  policy  in  the  same 
terms  and  Issued  by  the  same  company  as 
that  considered  in  the  Elsey  Case,  It  was 
determined  that  such  a  sunstroke,  suffered 
under  like  circumstances,  is  an  accident,  and 
the  insurer  was  therefore  liable.  In  the 
Semandk  opinion  it  was  said  that  the  ver- 
dict, which  was  for  the  plaintiff,  "could  only 
l>e  sustained  by  the  determination  of  the 
court  that  sunstroke  was  purely  accidental 
and  not  a  disease,"  which  ignored  the  im- 
portant fact  that  sunstroke  was  insured 
against  in  the  policy,  in  our  view,  not  as  a 
disease,  but  as  an  injury.  That  the  exposure 
was  voluntary  appears  to  have  been  a  ground 
of  the  decision;  as  well  as  the  construction 
given  the  policy,  that  there  was  no  liability 
for  sunstroke  unless  occurring  in  consequence 
of  a  preceding  accident  In  the  Elsey  Case 
the  question  was  determined  under  a  rule, 
announced  by  the  same  court  in  a  previous 
decision,  that,  "where  an  Injury  occurs  as  the 
direct  result  of  Intentional  acts,  it  is  not  pro- 
duced by  accidental  means,"  which  we  de- 
cline to  recognize  as  the  true  rule.  This 
would  practically  mean  that  no  injury  Im- 
mediately occurring  in  the  course  of  an  in- 
tentional act  could  be  an  accident  A  large 
number  of  injuries,  plainly  acddents,  are 
suffered  in  the  performance  of  Intentional 
acts.    Whether  the  immediately  preceding  act 


was  intentional  la  a  mistaken  test  of  the 
question.  The  proper  and  true  test  in.  &n 
Instances  of  voluntary  action,  is  that  defined 
in  the  Barry  Case:  If  in  the  act  which  pre- 
cedes the  injury,  though  an  intentional  act 
something  unforeseen,  unexpected,  and  un- 
usual occurs,  which  produces  the  Injury,  it  is 
acddentally  caused.  If  the  Injury  followed 
in  a  usual  or  reasonably  to  be  expected  way 
from  the  means  voluntarily  employed,  that 
is,  the  given  voluntary  act  it  is  not  a  re- 
sult acddentaUy  effected. 

The  rule  followed  by  the  Indiana  court  is 
substantially  that  announced  by  the  Supreme 
Court  of  Connecticut  in  Southard  v.  Assur- 
ance Company,  34  Conn.  674,  Fed.  Oas.  No. 
13,182,  from  whose  views  on  the  subject  the 
Supreme  Court  of  the  United  States  express- 
ed its  dissent  in  the  Barry  Case. 

We  are  unwilling  to  follow  the  holding  in 
the  Semandk  and  Elsey  Cases,  and  are  con- 
tent to  rest  the  decision  upon  the  grounds  we 
have  stated. 

The  question  is  an  Important  one,  and  we 
have  been  deeply  concerned  in  its  correct  de- 
dslon.  It  diallenges  careful  thought  and, 
sensible  of  its  difficulty  in  certain  idiases, 
that  we  have  endeavored  to  give  it  That 
wlilcb  is  sound  upon  principle  ought  to  be 
the  law;  and,  believing  that  the  conclusion 
readied  is  thus  supported,  it  is  adc^ted  as 
our  decision  of  the  question. 

The  Judgments  of  the  C!ourt  of  Civil  Ap- 
peals and  the  District  Court  are  accordingly 
reversed.  It  is  ordered  that  Judgment  be  en- 
tered for  the  plalntlfl  In  error  for  the  amount 
of  the  policy,  with  the  statutory  damages  and 
attorneys'  fees  of  ?225,  agreed  to  be  reason- 
able in  amount  with  legal  Interest  from  the 
date  of  the  Judgment  of  the  district  court 


BOGABT  et  ux.  v.  COWBOY  STATE  BANK 

&  TRUST  CO.  et  aL    (No.  74T.) 
(Court  of  Civil  Appeals  of  TeM^     Amarillo. 

Oct  30,  1915.    On  Motion  for  Rehearing,  Dm. 

4   1915.    Further  Behearing  Denied  Jan.  26, 

1916.) 

1.  Appeai.  Awn  Erbob  «=>10n  —  FntMNOS — 

IKMATKBIAI.  ISSOT. 

In  an  action  on  a  note,  where  a  Judgment 
was  not  rendered  upon  the  original  note,  but 
upon  the  renewal,  it  was  immaterial  whenthe 
holder  acqnired  the  original  note  if  it  obtamed 
the  renewed  note  for  value  without  notice  be- 
fore maturity,  and  the  issue  as  to  whether  a 
former  holder  had  Indorsed  the  note  more  than 
two  months  after  maturity  was  immaterial,  so 
that  the  trial  court's  failure  to  find  thereon  was 
not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4234-4239;  Dec.  Dig.  •=» 
1071.] 

2.  Tbial  «=»397  —  Bbqtjested  Fmniwos  — 
FiRniROB  Made. 

The  refusal  to  make  a  requested  nnding  was 
not  error,  where  the  trial  court  in  another  find- 
ing fully  stated  the  matter  requested  to  be  found. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  940-945;  Dec  Dig.  «=>897.] 
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3.  BANBSnJTTOT   «S>425  — DiSCIUBQI  — Dkbt 
HOT  SCEKDTXLXD. 

Where  It  did  not  appear  that  a  bankrupt 
adwdoled  a  debt,  and  the  creditor  bad  no  actual 
notice  of  the  bankruptcy  pioceedinga,  the  bank- 
rapt  vaa  not  diacharged  from  liability  on  each 
debt. 

rEd.  Note.— For  other  cases,  see  Bankrupt- 
cy, Gentai7  Dig.  i  775;  Decennial  Dig.  «» 
425.] 

4.  BAIIKBtTPTOT    «=s>398  —  Decbek    Sztting 
AaiDB  HoMssntAD— Pasties  Bottitd. 

A  creditor  not  a  party  to  the  debtor**  bank- 
ruptcy  proceedings  was  not  bound  by  the  decree 
of  the  federal  court  setting  aside  to  the  bank- 
rupt and  his  wife  certain  lands  as  a  homestead. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  mg.  i  668;    Dec.  Dig.  «s>886.1 

5.  Bawkbxtptct  «=>995— EjXempt  Pbopbbtt— 
jukibdiciion. 

Exempt  property  is  never  really  In  the 
bankmptcy  court,  nor  is  the  owner  divested  of 
bis  title  where  he  properly  urges  his  claim  for 
exemption,  as  the  bankruptcy  court  has  no  juris- 
diction of  it  except  to  set  it  aside  as  exempt 
property,  and  as  the  rights  of  the  lien  credit- 
ors with  reference  to  it  must  be  determined  in 
the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  658;    Dec.  Dig.  «=5396.] 

6.  HoiosaxKAD  «=all5— Tbust  Deed— ExsiCF- 

TIOW. 

Whether  land  claimed  as  a  homestead  is  ex- 
empt from  the  operation  of  a  trust  deed  must 
be  determined  by  the  conditions  existing  when 
the  deed  was  given. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {J  183, 184, 186-100;  Dec.  Dig.  «=> 
115.] 

7.  HOUESTEAD       <S=»181— COWTIRUANCB— PMC- 
ffUMPTION  AND  BTTBDEN  OF  PROOF. 

When  property  baa  been  impressed  with  a 
iiomestead  character  it  will  be  presumed  to  so 
coDtinae  until  its  use  as  such  has  been  discon- 
tinued with  the  intention  not  to  use  it  as  a 
home,  end  the  burden  of  proof  rests  upon  the 
one  aaaerting  the  abandonment 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  351-^53;    Dec.  Dig.  «b»181.] 

&  H0UK8TKAD     «S>181— ABAITDOmiliNT— B^T- 

DEHCB. 

Certain  and  conclusive  evidence  of  abandon- 
ment, with  no  intention  to  return  and  claim  the 
exemption,  is  required  before  a  homestead,  once 
oecnpied  as  such,  can  be  subjected  to  a  forced 
sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  if  861-353;   Dec.  Dig.  «s>181.] 

9.  HomstCAD  «=>162  —  Abaitdohment  —  IlT- 

TEimON. 

A  farm  occupied  as  a  homestead  does  not 
lose  that  character  when  abandoned  by  the  own- 
er partly  on  account  of  iU  health,  with  tiie  in- 
tention of  returning  at  a  later  date. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Die.  IS  815-319;   Dee.  Dig.  «s9l62.] 

10.  HoiaCSTEAD  «=3l68— "TEMPOBABT  IRlilTT- 
wo"  —  mwtUCaC  —  COHSTITUTIORAL  PBO  VI- 
8I0N& 

A  lease  of  land,  including  the  part  which 
bad  been  used  as  a  homestead,  for  a  term  of  five 
years,  in  connection  with  the  homesteaders'  dis- 
pesition  of  their  farm  in  another  state  prior  to 
the  execution  of  a  deed  of  trust  on  the  land  in 
this  state,  waa  a  temporary  renting  within 
Const  art  18,  §  51,  providing  that  any  tempo- 
rary renting  of  a  homestead  shall  not  change  its 


character  when  no  other  homestead  had  been 
acquired. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  8S  883,  843;   Dec.  Dig.  <ft=»168.] 

11.  EviDEROK  «=»589— SmnoiKHCT— Pabties. 

In  an  action  on  a  note  and  to  foreclose  a 
deed  of  trust,  where  the  defendants  claimed  a 
homestead  in  part  of  the  land,  the  trial  judge 
waa  not  bound  to  believe  their  statements. 

.[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2438;    Dec.  Dig.  «=3589.] 

On  Motion  far  Rehearing. 

12.  Appeal  and  Erbob  ®=»1071— Tbiai,  *=» 
396— Failure  to  File  Bindings— Effect. 

The  trial  court's  failure  to  file  findings  and 
conclusions  is  not  cause  for  which  the  courts 
have  reversed  judgments  when  there  is  a  state- 
ment of  facta;  but  a  conclusion  of  Uiw  going  to 
the  merits  of  the  case  most  be  supported  by  a 
corresponding  finding  of  facts. 

[For  other  canes,  see  Appeal  and  EJrror,  Gent 
Dig.  «  4234-4239;  Dec.  Dig.  «=al071;  Trial, 
Gent  Dig.  H  927-834,  939;  Dec  Dig.  <S=)396.j 

13.  Apfbal  and  Ebbob  0=»1O71— Tbial  <S=9 
896  —  Conclusion  ov  Law  —  Finding  to 
Support. 

Where  the  trial  court,  in  an  action  on  a 
note  and  to  foreclose  a  deed  of  trust  in  which 
the  defendants  claimed  a  homestead  in  part  of 
the  land,  did  not  find  that  defendants  had  aban- 
doned the  homestead,  but  merely  recited  their 
testimony  thereon  without  any  finding,  and  con- 
cluded as  matter  of  law  that  they  had  abandon- 
ed it  prior  to  their  execution  of  the  deed  of 
trust  such  conclusion,  without  a  finding  on 
which  it  might  have  been  based,  made  the  judg- 
ment rendered  in  accordance  therewith  errone- 
ous, so  that  it  would  be  reversed. 

[Ed.  Nota — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4234-4239 ;  Dec.  Dig.  «=» 
1071;  Trial,  Cent  Dig.  fS  927-834,  939;  Dec 
Dig.  <fr=»395.] 

14.  Bankbuptot   $=>43&— Disohabob— Dkbts 

SCHEDUUtD— BUBDEN   OF  PbOOF. 

The  burden  of  proving  that  a  creditor's  debt 
was  duly  scheduled  in  the  debtor's  bankruptcy 
proceeding,  and  that  the  creditor  had  either  stat- 
utory or  other  actual  notice  of  the  proceeding, 
rested  upon  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent   Dig.    §{  840-842,  865;,  Dec   Dig.   «=» 

Appeal  from  District  Court,  Fisher  Coun- 
ty ;  Jno.  B.  Thomas,  Judge. 

Action  by  Cowboy  State  Bank  ft  Trust 
Company  against  A.  R.  Bogart  and  wife,  In 
which  the  National  Stock  Yarda  Bank  of  Ft 
Worth  and  the  Ft  Worth  National  Bank  in- 
tervened, seeking  judgments  against  the  de- 
fendants Bogart  Judgment  for  Interveners, 
and  that  defendants  take  nothing  on  their 
plea  of  homestead.  Defendants  appeaL  Re- 
versed and  cause  remanded. 

Higgins  &  Hamilton,  of  Snyder,  and  !<.  H. 
McCrea,  of  Boby,  for  appellants.  Jno.  W. 
Woods,  of  Rotan,  end  Bryan,  Stone  &  Wade, 
of  Ft  Worth,  for  appellees. 

HALL,  J.  Several  parties  and  issues  were 
involved  In  this  suit,  but  the  only  appeal  Is 
by  A  R  Bogart  and  wife  from  that  part  of 
the  judgment  denying  them  the  right  to  their 
homestead  of  200  acres  oat  of  certain  lands 
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upon  which  liens  were  foreclosed.  It  will 
therefore  not  be  necessary  to  make  a  full 
statement  of  the  pleadings  and  facts.  The 
Cowboy  State  Bank  &  Trust  Company  sued 
on  a  note  signed  by  A.  R.  and  W.  R.  Bogart, 
executed  May  2, 1911,  In  the  sum  of  $7,251,  due 
November  2d  following,  and  stipulating  for 
10  per  cent  interest  from  maturity  and  10 
per  cent  attorneys'  fees.  Appellee  Bank  & 
Trust  Company  also  prayed  for  foreclosure 
of  a  deed  of  trust  lien  on  certain  lands  tn 
Kent  county  given  to  secure  said  note  and 
executed  about  four  months  after  the  date  of 
the  note. 

The  National  Stock  Tarda  Bank  of  Ft 
Worth  Intervened  and  prayed  for  Judgment 
upon  a  note  for  $1,000  against  the  same  par- 
ties, which  was  secured  by  deed  of  trust  on 
part  of  the  lands  described  in  the  first-named 
deed.  The  Interest  of  this  Intervener  was 
afterwards  acquired  by  the  Ft  Worth  Na- 
tional Bank,  which  on  July  28,  1914,  also 
filed  a  plea  of  Intervention,  praying  judgment 
upon  a  note  for  $1,500,  executed  by  A.  R. 
Bogart  to  F.  P.  Shultz,  and  Indorsed  by 
Shultz,  without  recourse,  to  the  Cowboy 
State  Bank  &  Trust  Company.  This  note 
was  secured  by  deed  of  trust  upon  all  of  the 
laud  In  controversy.  This  note  was,  after 
its  execution,  indorsed  by  the  Cowboy  Bank 
&  Trust  Company  to  the  Ft  Worth  National 
Bank.  The  Ft  Worth  National  Bank  also 
sought  to  recover  upon  a  note  for  $7,460, 
which  was  alleged  to  be  a  renewal  of  and 
substitution  for  the  first  above  described  note 
for  $7,251.  Several  Individuals  were  made 
parties  to  the  suit  and  their  rights  determin- 
ed by  the  Judgment,  but  since  there  is  no 
complaint  upon  their  part.  It  is  not  neces- 
sary to  state  the  Issues  adjudicated  as  to 
them.  As  stated  above,  A.  R.  Bogart  and 
wife  claimed  200  acres  as  a  homestead  out 
of  the  land  upon  which  the  deeds  of  trust 
were  given.  Th%  Ft  Worth  National  Bank 
held  the  notes  secured  by  the  deeds  of  trust 
as  collateral  for  a  debt  of  $5,560.60,  due  It 
by  the  Cowboy  State  Bank  &  Trust  Company. 
The  $1,600  note  above  mentioned  repre.sent- 
ed  part  of  the  purchase  money  for  all  the 
lands  involved.  That  portion  of  the  Judg- 
ment of  which  complaint  Is  made  Is  as  fol- 
lows: 

"(10)  It  further  appearing  to  the  court  that  the 
defendants,  A.  R.  BoRart  and  wife,  Ethel  Bofcart. 
have  no  homestead  right  in  or  claim  to  any  of 
the  above-descril)ed  lands,  it  is  therefore,  order- 
ed, adjudged,  and  decreed  by  the  court  that  said 
named  defendants  take  notliiog  on  their  plea 
here,  it  l>eing  approved  and  adjudged  by  the 
court  that  the  two  hundred  acres  so  claimed  by 
them  and  described  in  their  pleadings  herein  is 
subject  to  all  of  the  liens  found  in  favor  of  the 
interveners.  Ft  Worth  National  Bank  and  the 
Stock  Yards  National  Bank." 

[1]  By  their  first  assignment  of  error,  ap- 
pellants Insist  that  the  court  erred  in  refus- 
ing to  find  as  a  fact  that  a  certain  indorse- 
ment on  the  note  for  $7,251  was  made  by 
the  Cowboy  State  Bank  &  Trust  Company 
more  than  two  months  aQt>8equent  to  Its  ma- 


turity, and  tliat  therefore  the  Ft  Worth  Na- 
tional Bank  could  not  be  an  innocent  pur- 
chaser of  said  note  for  a  valuable  considera- 
tion before  maturity. 

Judgment  was  not  rendered  upon  the  orig- 
inal note,  but  upon  the  renewaL  It  is  there- 
fore immaterial  when  the  Ft  Worth  National 
Bank  acquired  the  original  note,  if  It  ob- 
tained the  renewal  for  value  without  notice 
before  its  maturity.  The  failure  of  ttie  trial 
conrt  to  find  up<m  an. immaterial  Issue  is  not 
reversible  error. 

Under  the  second  asslgnmeat  appellants 
complain  of  the  refusal  of  the  conrt  to  find 
that  no  money  was  advanced  to  Bogart  and 
wife  when  the  deed  of  trust  dated  October 
19,  1912,  was  executed  td  secure  the  original 
note  dated  May  2d,  1911.  Appellants  assert 
in  their  assignment  tliat  this  was  a  material 
finding.  The  deed  of  trust  Itself  recites  that 
it  is  given  to  secure  the  original  note,  and, 
so  far  as  we  are  able  to  see,  no  claim  is  made 
by  any  of  the  appellees  that  the  Hen  was 
given  to  secure  any  other  debt  It  is  true 
that  the  deed  of  trust  recites  that  it  should 
be  a  security  for  any  indebtedness  there- 
after accruing,  but  no  proof  was  made  of  any 
further  indebtedness.  The  pleadings  of  the 
parties  set  out  without  contradiction  the  debt 
it  was  given  to  secure,  and  no  witness  seems 
to  have  denied  it  We  think,  upon  a  fair 
construction  of  the  twelfth  finding,  the  court 
has  fully  complied  with  the  request  of  ap- 
pellees on  this  point 

[2]  The  third  assignment  is  also  without 
merit,  since  the  conrt,  in  its  seventh  finding 
of  fact,  has  stated  fully  the  matters  which 
appellants  requested  to  be  found. 

[31  October  12,  1912,  Bogart  was  duly  ad- 
judged a  bankrupt  and  the  decree  discharg- 
ing him  was  entered  June  7,  1913.  The  fed- 
eral court  set  apart  to  him  and  his  wife  in 
that  proceeding,  the  200  acres  as  a  home- 
stead. The  evidence  does  not  show  whether 
Bogart  did  or  did  not  schedule  appellee's 
debts,  and  the  Ft  Worth  National  Bank  had 
no  actual  notice  of  the  bankruptcy  proceed- 
ings. Under  this  state  of  facts  the  debtor 
of  course  could  not  be  discharged  from  lia- 
bility upon  appellees'  claims. 

[4]  Since  appellee  was  not  a  party  to  the 
bankruptcy  proceedings.  It  Is  not  bound  by 
the  decree  of  the  federal  court  setting  aside 
to  Bogart  and  wife  the  land  as  a  homestead. 

li]  The  rule  is  that  exempt  pr<%)erty  is 
never  really  in  the  bankruptcy  court,  nor  is 
the  owner  divested  of  his  title  where  he 
property  urges  his  dalm  for  exemption.  The 
court  has  no  Jurisdiction  of  it  except  to  set 
it  aside  as  exempt  property.  The  rights  of 
lien  creditors  with  reference  to  it  must  t>e 
determined  in  the  state  courts.  First  Rem- 
ington on  Bankruptcy,  gi  1022,  1024 ;  1  Love- 
land  on  Bankruptcy,  p.  88;  Brooks  v.  Eblen 
(Ky.)  100  S.  W.  SOS,  and  authorities  there 
cited. 

By  the  remaining  assignments,  save  one, 
appellants  assail  the  actton  ot^the  couct  in 
Digitized  by  CjOOQIC 
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foreclosing  the  deed  of  trust  dated  October 
19,  1911,  upon  tbat  portion  of  the  land  des- 
ignated by  them  as  a  homestead,  and  Insist 
that  the  court  erred  In  Its  finding  of  fact 
bearing  upon  this  Issue,  and  that  the  con- 
dlnslons  of  law  are  neither  supported  by  the 
findings  nor  by  the  evidence  adduced.  We 
will  dispose  of  these  assignments  by  a  gen- 
eral discussion  of  the  rules  of  law  applicable 
to  the  facts  rather  than  by  a  consideration 
of  the  assignments  In  detail. 

Bogart  and  wife  used  the  land  in  contro- 
versy as  a  homestead  for  several  years  prior 
to  September  1,  1910.  It  was  shown  without 
controversy  tn  behalf  of  appellees  that  on 
the  last-named  date  Bogart  leased  the  entire 
1,470  acres.  Including  the  homestead,  to  one 
Roy  for  a  period  of  five  years;  that  on  or 
about  the  1st  of  October  following  be  mov- 
ed with  his  family  to  New  Mexico,  where 
three  months  later  he  purchased  a  small 
farm  of  120  acres,  upon  which  he  resided  and 
made  a  crop  In  1911,  and  rendered  the  prem- 
ises for  taxes.  After  residing  there  nine 
months  he  sold  the  farm,  his  vendee  assum- 
ing the  unpaid  purchase  money,  and  moved 
to  Kl  Paso  county,  Tex.,  where  he  has  since 
worked  for  wages  for  his  father-in-law.  That 
the  deed  of  trust  was  executed  October  19, 
1911,  following  the  sale  of  his  New  Mexico 
farm;  that  the  sale  was  made  several  days 
before  the  execution  of  the  deed  of  trust,  but 
was  not  duly  conveyed  until  October  18, 1911. 
The  deed  of  trust  ccmtaina  a  redtal  dis- 
claiming any  homestead  interest  in  or  to  any 
of  the  1,470  acres,  but  describes  no  property 
in  that  portion  of  the  instrument  left  blank 
in  the  printed  form  for  that  purpose. 

Opposed  to  the  theory  of  abandonment,  ap- 
pellants both  testified  that  they  owned  no 
other  land  except  the  200  acres  and  had  nev- 
er owned  any  other  homestead  since  they  oc- 
cupied the  land  in  controversy ;  that  in  leav- 
ing Texas  they  never  Intended  to  abandon 
their  home,  but  always  Intended  to  return 
and  reoccnpy  it  at  the  expiration  of  the  five 
years  lease ;  that  their  removal  to  New  Mex- 
ico was  on  accpunt  of  the  husband's  111 
health;  tbat  upon  arrivliig  there  they  en- 
deavored to  lease  a  ftirm,  and,  falling  in 
this,  they  were  forced  to  buy  the  120  acres  In 
order  to  have  land  to  work  for  that  year; 
tbat  tbey  claimed  their  exemptlMi  in  the 
bankruptcy  proceedings  Instituted  by  the 
husband  and  had  their  home  set  aside  to 
blm;  that  they  collected  the  rents  from  the 
entire  1,470  acres  until  the  husband  filed  his 
petition  In  bankruptcy,  and  since  then  had 
received  rents  from  the  200  acres  only ;  that 
the  husband  never  voted  in  New  Mexico,  nor 
bad  he  ever  voted  In  El  Paso  county. 

(r  [•]  Whether  or  not  land  claimed  as  a  home- 
stead Is  exempt  from  the  operation  of  a  trust 
deed  must  be  determined  by  the  condition 
existing  at  the  time  the  deed  Is  given.  Creb- 
bin  T.  Moseley,  74  S.  W.  815 ;  Ganr- Scott  Co. 
r.  Burge,  49  Tex.  av.  App.  599,  UO  S.  W. 
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[7,  81  When  property  has  been  Impressed 
with  the  homestead  character  It  wlU  be  pre- 
sumed to  so  continue  until  Its  use  as  such 
has  been  discontinued  with  the  intention  not 
to  again  use  It  as  a  home.  Archibald  v.  Ja- 
cobs, 69  Tex.  256,  6  S.  W,  177;  Drought  v. 
Stallworth,  45  Tex.  Civ.  App.  159,  100  S.  W. 
188.  Certain  and  conclusive  evidence  of 
abandonment,  with  no  intention  to  return  and 
claim  the  exemption,  is  required  before  a 
homestead,  once  occupied  as  such,  can  be 
subjected  to  forced  sale  (Cross  v.  Everts,  28 
Tex.  523 ;  Thomas  v.  WlUlams,  50  Tex.  269 ; 
Gaar-Scott  Co.  v.  Burge,  supra;  Farmer  v. 
Hale,  14  Tex.  Civ,  App.  73,  37  S.  W.  164; 
Rollins  V.  O'Farrell,  77  Tex.  90,' 13  S.  W. 
1023) ;  and  the  burden  of  proof  rests  upon 
the  one  asserting  the  abandonment  (Cooper 
V.  Basbam  [Sup.]  19  S.  W.  704;  Graves  v. 
Campbell,  74  Tex.  676,  12  S.  W.  238 ;  Haile 
V.  Richards,  78  Tex.  80,  14  S.  W.  257). 

[8]  A  farm  occupied  as  a  homestead  does 
not  lose  that  character  when  abandoned  by 
the  owner,  partly  on  account  of  Ul  health, 
when  the  abandonment  Is  accompanied  with 
the  intention  of  returning  at  a  later  date. 
Reinstela  v.  Daniels,  75  Tex.  640, 13  S.  W.  21 ; 
White  V.  Wadllngton,  78  Tex.  169,  14  S.  W. 
296;  Gaar-Scott  Co.  v.  Barge,  supra;  Jones 
V.  Robbins,  74  Tex.  615,  12  S.  W.  824. 

[10]  The  lease  In  the  Instant  case  was  for 
a  fixed  period,  and,  when  taken  with  the  tes- 
timony of  Bogart,  Is  such  a  temporary  renting 
as  brings  It  within  the  following  provision 
of  the  Constttution,  art  16,  g  51 :  "Provided 
also,  that  any  temporary  renting  of  the 
homestead  shall  not  change  the  diaracter  of 
the  same,  when  no  other  homestead  has  been 
acquired."  Oppenbeimer  v.  Fritter,  79  Tex. 
99,  14  S.  W.  1062.  In  this  connection,  it  win 
be  remembered  that  Bogart  and  wife  had 
disposed  of  the  farm  in  New  Mexico  prior 
to  the  execution  of  the  deed  of  trust  under 
which  appellees  claim. 

The  deed  of  trust  was  executed  to  secure  a 
pre-existing  debt  The  issues  of  estoppel 
and  fraud  are  not  raised  either  by  the  plead- 
ings or  the  evidence.  The  court  did  not  find 
as  a  fact  what  were  the  intentions  of  Bogart 
and  wife  when  they  left  the  land  in  contro- 
versy, but  concluded  as  a  matter  of  law  that 
they  bad  abandoned  It  prior  to  the  execntl<m 
of  the  deed  of  tmst,  and  at  that  time  they 
had  acquired  a  homestead  In  New  Mexico. 
While  the  conclusion  is  unsupported  by  any 
finding,  the  mle  seeftis  to  be  that  when  there 
is  a  statement  of  facts  In  the  record,  and  It 
Is  not  made  clear  that  a  failure  to  file  any 
findings  and  conclusions  at  all  has  injured 
appellant.  It  is  no  cause  for  reversal.  Ban- 
field  V.  Emery,  1^7  S.  W.  952. 

[11]  There  la  a  sharp  conflict  In  the  testi- 
mony upon  the  issue  of  intention  as  shown 
by  the  statement  of  facts  before  us ;  but  the 
evidence  Is  sufflclent  to  support  the  judgment 
If  the  testimony  of  Bogart  and  wife  be  dis- 
regarded entirely.    Being  the  parties  in  Inter- 
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est,  the  trial  Jndge  was  not  bound  to  believe 
tbelr  statements,  and  he  evidently  did  not 
do  so.  Steeley  v.  Tex.  Imp.  Co.,  55  Tex-  Civ. 
App.  463,  119  S.  y^.  319. 

So  these  assignments  presenting  mainly 
questions  of  fact  are  overruled  and  the  Judg- 
ment is  affirmed. 

On  Motion  fbr  Rehearing. 

[12,13]  Appellant  Insists  that  we  erred  In 
holding  that,  where  there  Is  a  statement  of 
facts  In  the  record,  the  failure  of  the  court 
to  find  a  material  fact  necessary  to  support  a 
conclusion  of  law  Is  not  reversible  error. 
Upon  further  Investigation,  we  find  that  this 
contention  Is  correct.  While  It  Is  the  rule 
that  the  failure  of  the  trial  court  to  file  find- 
ings and  conclusions  Is  not  cause  for  which 
the  courts  have  reversed  Judgments,  when 
there  Is  a  statement  of  facts,  the  rule  is 
equally  well  established  that  a  conclusion  of 
law  going  to  the  merits  of  the  case  must  be 
supported  by  a  corresponding  finding  of  fact 
As  stated  In  the  original  opinion,  the  conrt 
did  not  find  that  Bogart  and  wife  had  aban- 
doned the  homestead,  but  merely  recited 
their  testimony  upon  that  point  without  a 
finding  either  .way;  but  did  conclude  as 
a  matter  of  law  that  they  had  abandoned  It 
prior  to  the  execution  of  the  deed  of  trust 
There  being  no  finding  of  fttct  upon  which 
this  conclusion  could  have  been  based,  a 
Judgment  In  accordance  with  such  conclusion 
Is  erroneous  and  must  be  reversed.  Eidwards 
V.  Cblsholm  (Sup.)  6  S.  W.  558 ;  Sanders  v. 
Sberan,  6e  Tex.  656,  2  S.  W.  804 ;  Farmer  v. 
Hale,  14  Tex.  Cly.  App.  73,  37  S.  W.  164; 
Zacharlae  v.  Swanson,  77  S.  W.  627;  West 
End  Town  Co.  v.  Grigg,  93  Tex.  456,  66  S. 
W.  49;  Texas  Midland  By.  Co.  v.  Johnson, 
66  S.  W.  388. 

Appellant  further  contends  In  the  motion 
that  we  erred  In  the  original  opinion  with 
reference  to  the  effect  of  the  decree  rendered 
In  the  bankruptcy  proceedings  In  the  federal 
conrt  We  do  not  assent  to  this  contention. 
It  is  expressly  provided  by  section  17  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  641,  30 
Stat  650  [U.  S.  Comp.  St  1913,  {  9601])  that 
a  discharge  shall  release  a  bankrupt  from  all 
of  his  provable  debts  except  such  as  have 
never  been  duly  scheduled  In  time  for  proof 
and  allowance,  with  the  name  of  the  credi- 
tor, U  known  to  the  bankrupt  imless  such 
creditor  had  actual  notice  or  knowledge  ot 
the  proceedings  In  bankruptcy. 

[14]  The  burden  of  proving  that  the  bank's 
debt  In  the  Instant  case  was  duly  scheduled, 
and  that  the  bank  had  either  statutory  or 
other  actual  notice  of  the  proceedings,  rest- 
ed upon  ain>ellant  Fields  v.  Bust  36  Tex. 
Civ.  App.  350,  82  S.  W.  331.  As  stated.  In 
Third  Ruling  Case  Law,  p.  338,  §  155: 

"In  as  much  as  a  discharge  is  for  the  benefit 
of  the  bankrupt,  and  the  omission  of  a  claim 
from  the  schedule  Is  due  to  his  default,  it  is  said 
to  be  well  settled  that  the  burden  is  apon  him 


to  prove  that  the  omitted  creditor  had  the  req- 
uisite notice  or  knowledge  of  the  proceedings." 

Unless  appellee's  claim  was  properly  sched- 
uled, or  apx>ellee  had  actual  notice  of  the 
bankruptcy  proceedings  in  time  to  prove  Its 
claim,  they  would  certainly  not  be  bound  by 
the  judgment  In  any  particular.  Tbiid  R.  C. 
L.  "Bankruptcy,"  |  155. 

The  motion  for  rehearing  is  overmled  in 
I>art  and  granted  In  part,  and  the  Judgment 
Is  reversed  and  the  canse  remanded. 


McWHIRTER  V.  FIRST  STATE  BANK  OF 
AMARILIX).    (No.  895.)  * 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 

Jan.  12,  1916.     Rehearing  Denied 

Feb.  2,  1916.) 

1.  Banks  and  Banking  «=>77— Insolvenot 
—Action— Parties. 

Under  autliority  of  the  commioaloner  of 
banking,  an  action  to  realize  on  assets  may  be 
maintamed  in  the  name  of  a  bank  in  the  hands 
of  a  special  agent  appointed  by  audi  commission- 
er to  wind  up  its  affairs. 

[Ed.  Note. — For  other  cases,  see  Banlcs  and 
Banking,  Cent  Dig.  {{  165-176^;  Dec.  Dig. 
<S=77.] 

2.  Abatement  and  Revivai,  ^^46  —  Insol- 
vent Bank  —  Action  bt  Aoent  —  Abate- 
ment. 

An  action  brought  by  authority  of  the  com- 
missioner of  banking  in  the  name  of  a  bank  in 
the  hands  of  a  special  agent  appointed  b^  such 
commissioner  to  wind  up  its  affairs  will  not 
abate  on  change  of  commissioner. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  226-236 ;  Dec  Dig. 
«=>45.] 

3.  Banks  and  Bankino  «=>3!)— Insolvency 
—Action  bn  Subscription— Defenses. 

The  fact  that,  as  between  a  bank  and  a  snb- 
Bcrilier  for  stock  thereof,  the  sulwciiption  was 
on  credit  witli  an  agreement  that  it  should  be 
paid  from  dividends,  is  not  available  as  a  defense 
where  he  is  sued  on  his  subscription  after  the 
bank  has  defaulted  and  is  in  the  hands  of  a 
special  agent  appointed  by  the  commissioner  ot 
banking  to  wind  up  its  afCaira,  and  the  action  is 
for  the  benefit  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  44-48;  Dec  Dig.  «=» 
39.] 

4.  Cobposations  4s»90  —  Insolvbnot  —  Ao- 

nON   ON    SUBSOBIFTIOR— DBBXH8B8. 

One  who  for  years  went  along  as  a  stock- 
holder of  a  corporation  receiving  cUvidends,  be- 
ing sued  for  the  benefit  of  its  creditors  after  it 
became  insolvent,  is  estopped  to  assert  that  he  is 
not  a  stockholder  because  the  stock  was  issued 
for  his  note  in  violation  of  Const  art  12,  { 
6,  requiring  It  to  be  issued  for  money  paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  245,  38S-419;   Dec  Dig.  <»=>90.] 

Appeal  from  District  Court,  Potter  Coun- 
ty; Hugh  L.  Umphres,  Judge. 

Action  by  the  First  National  Bank  of  Ama- 
rlllo  against  H.  E.  McWhlrter.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Madden,  Trulove,  Rybum  &  Pipkin  and 
Klmbrough,  Underwood  &  Jackson,  all  of 
Amarlllo,  for  appellant  Turner  &  Rollins, 
of  AmariUo,  for  appellee. 


®s»7or  other  cum  s«s  sam*  topic  aad  KBT-NUM BEB  In  all  Ka7-Numb«r*d  Dlxmts  and  laauas 
'Application  tor  writ  ot  error  pending  In  Supreme  Court 
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HENDRICKS,  7.  The  appeUee  saed  the 
Biipellaiit  upon  a  note  for  the  principal  sum 
of  11,000,  dated  October  3,  1912,  payable  to 
the  First  State  Bank  of  Amarlllo,  due  April 
1,  1913,  with  Interest  from  maturity  at  the 
rate  of  8  per  cent,  per  annum,  and  providing 
for  the  usual  10  per  cent  attorney's  fees — the 
petition  acknowledging  certain  credlta  un- 
necessary to  specify. 

The  plaintiff,  the  First  State  Bank  of  Ama- 
rlllo, alleged  that  it  was  In  the  hands  of  one 
J.  O.  Roots,  special  agent  under  the  appoint- 
ment of  W.  W.  OoUier,  commissioner  of  In- 
surance and  banking  of  the  state  of  Texas; 
the  appointment  of  Roots  having  been  made 
after  said  bank  had  become  insolvent;  and 
further  averred  that  Roots,  as  such  special 
agent,  was  winding  up  the  affairs  <rf  the  bank 
and  collecting  its  assets  for  the  benefit  ot  its 
creditors  and  stockholders,  under  the  direc- 
tion of  Collier  as  commissioner  of  Insurance 
and  banking,  and  that  said  suit  was  institut- 
ed under  the  authority  of  both  Roots  and 
Collier. 

[1]  Appellant's  first  assignment  of  error  la 
that: 

"The  court  erred  in  ovemiling  defendant's 
plea  in  abatement,  *  *  *  because  plaintiff's 
petition  fails  to  show  any  authority  in  the  said 
W.  W.  Collier  and  J.  O.  Roots,  to  maintain 
the  salt  in  the  name  of  the  plaintiff,  First  State 
Bank,  and  said  petition  shows  that  said  Fiset 
State  Bank  is  incompetent  to  maintain  said 
suit  in  its  own  name." 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Bank  of  the  Metropolis  v.  Ken- 
nedy. 17  WalL  19,  21  L.  Ed.  555,  referring 
to  previous  authorities,  decided  by  the  same 
court,  said: 

"We  have  already  decided  in  the  case  of  this 
very  receiver  that  he  may  bring  suit  in  his  own 
name  or  use  the  name  of  the  association.  Ken- 
nedy V.  Gibson.  8  WaU.  (75  U.  S.)  506  [19  L. 
Ekl.  476],  The  subject  was  also  lately  discussed 
in  the  case  of  Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  (81  U.  S.)  383  [20  U  Ed.  8?0], 
and  ue  same  views  were  held;  the  action  in 
that  case  being  brought  against  the  insolvent 
bank." 

Appellant  admits,  of  course,  the  entltative 
existence  of  the  conraration,  whose  affairs 
are  in  the  hands  of  the  government,  except 
in  so  far  as  its  duties  and  responsibilities 
are  suspended  by  the  possession,  under  the 
law  by  the  state  officers.  The  point  Is  ttiat 
the  deprivation  of  dominion  by  the  board  of 
directors  over  the  assets  of  the  corporation 
is  such  that  the  corporation  itself  could  not 
sne  to  realize  upon  the  assets,  and  that  the 
power  could  not  be  conferred  upon  it  to  sue 
for  the  benefit  of  the  liquidator,  or  Collier, 
the  commissioner. 

The  authorities,  in  similar  matters,  are 
against  the  contention.  If  a  receiver  could 
use  the  name  of  a  national  bank  in  bringing 
a  suit,  we  can  see  no  objection  to  the  use  of 
the  name  of  a  state  bank  hy  the  commission- 
er for  the  same  purpose. 

[2]  The  plea  in  abatement  further  asserted 
that  subsequent  to  the  last  continuance  of 
the  case,  Collier,  as  commissioner,  was  out  of 


ofilce  and  had  been  succeeded  by  one  Patter- 
son. AppeUee  replies  that  the  plea  in  abate- 
ment, suggesting  the  matters  indicated,  comes 
too  late. 

We  think,  however,  as  a  short  cat  to  the 
whole  matter,  that  the  commissioner  of  bank- 
ing had  the  right  to  use  the  name  of  the  First 
State  Bank  in  instituting  and  maintaining  a 
suit  for  the  recovery  of  its  assets ;  that  when 
the  power  is  conferred  and  the  snit  is  insti- 
tuted, because  the  particular  officer  of  gov- 
ernmeiCt,  who  authorized  the  suit  had  retired 
and  his  successor  bad  been  appointed,  this 
condition  of  itself  would  not  operate  as  an 
abatement  of  the  suit  The  anthorlty  had 
gone  forth,  and  we  are  not  referred  to  any 
case,  nor  can  we  find  any,  that  because  of  a 
change  of  officers  such  power  would  be  pre- 
sumptively revoked.  Neither  the  case,  of 
Warner  Valley  Stock  Co.  v.  Hoke  Smith,  Sec- 
retary of  the  Interior,  165  D.  S.  28,  17  Sup. 
Ct  225,  41  U  Ed.  621,  nor  the  principles 
therein  enunciated,  apply  to  this  condition. 

The  second  assignment  raises  the  same 
question  as  to  the  abatement  of  the  suit  pro- 
duced by  the  retirement  of  Collier,  and  the 
succession  of  Patterson,  as  comptroller,  as 
raised  by  the  fourth  proposition  under  the 
first  assignment  Both  assignments  are  over- 
ruled. 

[8, 4]  Appellant  alleged  in  his  answer  tliat 
he  originally  subscribed  for  certain  stock  In 
the  First  State  Bank,  upon  an  understanding 
with  one  Le  Master  that  appellant  and  one 
Holbrook,  "could  acquire  the  stock  altogether 
on  credit  and  that  the  plaintiff  would  so 
handle  their  stock  and  note  as  to  make  the 
stock  realize  sufficient  revenues  from  divi- 
dends and  the  Increase  In  value  to  pay  off  the 
note  which  appellant  and  Holbrook  would  be 
asked  to  give."  (The  quotation  is  from  the 
brief.)  He  also  alleged  that  when  the  trans- 
action was  thereafter  consummated,  and  the 
stock  was  delivered  to  him.  It  was  redeliver- 
ed upon  request  as  collateral  security  for  the 
note,  and  this  was  done  with  the  knowledge 
of  the  officers  of  the  bank  of  the  agreement 
mentioned.  His  reconvention  is  that  the  pro- 
moters first,  and  the  officers  thereafter  (on 
account  of  ratification),  having  made  said 
agreement,  it  is  one  of  indemnity  to  the  ex- 
tent that  he  would  not  be  bound  upon  the 
original  note,  and  was  not  obligated  to  pay 
any  successive  renewal  of  the  first  note  exe- 
cuted on  account  of  the  violation  of  the  bank 
of  said  agreement  The  trial  court  sustained 
an  exception  to  this  agreement 

There  Is  force  In  appellee's  position  that 
the  allegations  merely  express  a  "puffing" 
transaction,  or  one  of  "trade  talk,"  which, 
with  its  Indeflniteness,  is  unenforceable.  It 
Is  admitted  by  appellant  In  the  pleadings  that 
the  assets  of  the  particular  bank  are  in  the 
hands  of  Roots  as  special  agent  under  ap- 
pointment by  Collier,  as  commissioner.  Un- 
der the  law,  the  commissioner  takes  charge 
of  a  delinquent  bank  on  account  of  default  in 
the  payment  of  its  debts.  /It  Is  inferable 
Digitized  by  V^n- 
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from  the  testimony  In  this  case  that  Roots, 
the  special  agent,  took  charge  of  this  bank  on 
account  of  Its  failure. 

When  the  government  takes  charge  of  a  de- 
faulting bank  and  Is  administering  Its  af- 
fairs, for  the  purposes  Indicated  by  statute, 
we  think  the  question  of  solvency,  or  techni- 
cal Insolvency,  of  said  bank,  is  a  foreclosed 
proposition.  If  the  bank  were  not  Insolvent, 
according  to  the  ordinary  acceptation  of  the 
term,  however,  the  government  having  sus- 
pended Its  operations,  Us  action  for  the  pur- 
poses of  this  suit,  as  to  that  question,  1b  final. 
We  take  it  that  the  use  of  the  bank's  name 
as  nominal  plaintiff,  is  not  the  act  of  the 
bank,  but  the  act  of  the  government  by  virtue 
of  the  power  vested  in  its  officers  under  the 
law  in  assuming  charge  of  Its  assets.  The  ac- 
tion of  the  commissioner,  in  charge  of  a  state 
bank,  in  making  an  assessment  against  the 
stockholders  under  the  provisions  Of  our  stat- 
ute, is  determinative,  the  same  as  the  assess- 
ment of  a  receiver  under  the  provisions  of 
the  National  Bank  Act.  Collier  v.  Smith,  169 
S.  W.  1108,  and  authorities  dted.  We  believe 
the  same  principle  would  apply  to  that  ques- 
tion In  the  condition  of  this  record.  Hence, 
reverting  to  the  question  of  the  alleged  in- 
demnity, as  pleaded  by  the  defendant,  we  do 
not  think  that  the  same  is  available  in  this 
proceeding.  The  fund  to  be  derived  from  a 
stockholder,  in  the  present  condition  of  this 
corporation,  should  be  regarded  as  a  trust 
fond  to  be  devoted  to  all  the  creditors  of  the 
company.  Sawyer  v.  Hoag,  17  Wall.  610,  21 
L.  Ed.  735 ;  Burleson  v.  Davis,  141  S.  W.  561. 
It  is  true  that  the  cases,  in  regarding  such 
assets  as  a  trust  fund,  for  the  benefit  of  cred- 
itors, generally  refer  to  actual  Insolvency  of 
corporations  whose  affairs  are  before  the 
courts  or  in  the  hands  of  an  assignee  for  ad- 
ministration. As  to  this  corporation,  how- 
ever, the  statutes  of  this  state  have  substi- 
tuted a  condition,  whether  actual  insolvency 
or  not,  calling  for  the  interposition  of  the 
oflicers  of  government  for  the  administration 
of  the  assets  of  a  defaulting  corporation,  pri- 
marily for  the  benefit  of  creditors.  We  think 
the  same  rule  should  prevail  as  applicable  to 
this  record. 

Chief  Justice  James,  of  the  San  Antonio 
district,  held,  in  the  case  of  Roach  v.  Burgess, 
62  S.  W.  804,  that  a  stockholder  of  a  college 
corporation,  sued  after  the  insolvency  of  said 
incorporation  for  tuition  owing  the  college, 
could  not  show  a  parol  agreement  contempo- 
raneous with  a  stock  subscription  that  the 
stock  should  be  received  in  payment  of  said 
tuition. 

Morawetz  on  Private  Corporations,  vol.  2, 
S  821,  says: 

"In  equity  •  •  •  the  shareholders  of  an 
insolvent  corporation  are  held  to  be  uncondition- 
ally liable  to  its  creditors  to  contribute  the 
amount  of  capital  subscribed  b^  them,  although 
their  subscriptions  were  conditional,  as  between 
themselves  and  the  company,  upon  a  regular  call 
or  assessment  by  the  board  of  directors"— citing 
the  case  of  Hatch  v.  Dana,  101  U.  S.  206.  214, 
25  L.  Ed.  885. 


The  court  submitted  an  Issue  to  the  Jury 
whether  or  not  the  aiqpellee  originally  issued 
its  corporate  stock  to  appellant  for  and  in 
consideration  of  the  note,  to  which  the  Jury 
answered  that  the  same  was  not  so  issued. 
Appellant  questions  this  submission,  and  the 
jury's  answer. 

It  Is  argued  by  appellee  that  the  original 
note,  executed  by  McWhlrter,  the  appellant 
herein,  was  one  made  payable  to  Holbrook 
and  indorsed  in  blank  by  the  latter;  that 
the  officers  of  the  appellee  bank,  as  the  agent 
of  McWhlrter  and  Holbrook,  discounted  the 
note  to  the  Dallas  bank,  and  the  proceeds  of 
that  negotiation  constituted  a  payment  of 
the  stock  as  between  the  bank  and  McWhlr- 
ter ;  that  the  note  was  thereafter  transferred 
by  the  Dallas  bank  to  the  Amarlllo  bank  for 
a  valuable  consideration,  and  that  this  note, 
payable  to  Holbrook,  was  taken  up  by  anoth- 
er note  executed  by  McWhlrter  and  Holbrook, 
direct  to  the  First  State  Bank,  and  constitut- 
ed a  loan;  that  the  present  note  for  |1,000 
sued  upon,  after  Holbrook  had  been  eliminat- 
ed from  the  transaction,  is  a  renewal  of  the 
note  payable  direct  to  the  Amarillo  Bank  as 
such  loan.  Hence  the  note  sued  upon,  it  is 
asserted,  is  not  the  payment  of  the  stock ;  in 
a  sense  it  had  already  been  paid  for. 

Appellant  contends  that  said  renewal  rep- 
resents the  original  note;  that  said  orig- 
inal note  in  reality  was  glv^i  for  the  stock 
which  was  delivered  to  him,  and  then  rede- 
livered to  the  bank  as  collateral  security  for 
the  indebtedness;  that  the  transaction  by 
the  First  State  Bank  with  the  Dallas  bank 
Is  a  Bubterfage;  that  the  latter  bank  paid 
nothing  for  the  original  note,  and  when  sur^ 
rendered,  and  transferred  by  it  to  the  Am- 
arillo banlt,  Just  a  few  days  after  It  bad  been 
delivered  to  the  Dallas  bank,  no  considera- 
tion likewise  passed,  but  that  the  same  was  a 
Juggling  of  debits  and  credits  between  the 
two  banks;  that  stripped  of  circumlocution, 
the  present  note,  in  reality,  represents  the 
original  note;  that  the  stock  originally  was 
delivered  to  Mr.  McWhlrter,  as  it  was  recog- 
nized by  the  bank  as  having  been  "Issued" 
by  using  it  as  collateral  security,  and  hence 
such  a  transaction  is  in  violation  of  the  Con- 
stitution, for  the  reason  that  the  stock  was 
not  issued  for  "money  paid."  Section  6»  ar- 
ticle 12,  state  Constitution. 

The  case  of  Allen  v.  Edwards,  93  Miss.  719, 
47  South.  382,  presents  this  condition.  Sec- 
tion 850  of  the  Annotated  Code  of  1892,  of 
Mississippi,  prescribes  that: 

"A  note,  obligation,  or  security  of  any  kind, 
IJren  or  transferred  by  one  subscriber  for  stodk 
in  any  corporation,  shall  not  be  considered  taken 
or  held  as  payment  of  any  part  of  the  capital 
stock  of  the  company." 

One  Edwards  was  director  and  stockhold- 
er of  a  corporation,  and  continued  to  be  di- 
rector and  stockholder  of  the  institution 
throughout  the  period  of  the  prosperity  of 
the  bank,  receiving  dividends.  Edwards  had 
transferred  a  note  of  another  for  six  shares 
of  stock  In  the  bank,  tor  which  Allen  bad  be- 
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come  receiver,  apparently  in  the  face  of  the 
provision  quoted.  The  receiver  of  the  bank, 
after  its  insolvoocy,  collected  the  note,  and 
Edwards'  contention  was  that  this  particu- 
lar money  shonid  not  have  been  applied  on 
the  subscription  to  this  stock,  but  should 
have  been  credited  to  him  Individually,  and 
allowed  ai  an  offset  to  the  note  sued  upon  by 
the  receiver.  The  Supreme  Court  of  Missis- 
sippi said: 

"That  section  [850,  supra]  has  no  application 
in  the  Bolution  of  this  case.  It  simply  provides 
that  there  can  be  no  valid  Bubscription  to  stock 
without  the  payment  In  cash  therefor.  The  rule 
declared  by  that  section  was  intended  to  secure 
the  corporation  and  its  creditors  and  depositors, 
and    not    to    benefit    a    defaulting    subscriber. 

*  *  *  The  stock  subscription  of  the  bank 
was  the  means  of  the  company,  on  the  faith  of 
which  credit  was  given  to  it,  and  every  sub- 
•ciiber  was  liable  for  debts  contracted  during 
his  ownership  of  stock,  and  for  a  year  after  he 
had  transferred  it  to  the  amount  of  his  subscrip- 
tion. *  •  •  xhe  purpose  of  these  statutes 
and  section  860  is  perfectly  plain.  They  were 
all  enacted  for  the  purpose  of  protecting  the  de- 
positors and  creditors  of  a  bank.  They  wers 
not  passed  with  any  view  to  benefit  a  defaulting 
stockholder.  *  *  •  Edwards  held  himself  out 
by  all  his  conduct  and  deaUngs  with  the  bank 

*  *     *     as  a  stockholder  of  these  six  shares, 

*  *  *  and,  having  so  held  himself  out  towards 
depositors    and     creditors,     as     a    stockholder 

*  *  *  the  law  win  take  him  at  his  word  and 
deal  with  him  as  if  he  in  fact  were  a  stockhold- 
er, whether  he  was  or  not.  In  other  words,  he 
is  estopped  to  deny  as  against  creditors,  that  he 
was  a  stockholder  as  to  these  six  shares,  by  his 
own  course  of  dealing  in  the  matter." 

As  ai^Ued  to  an  insolvent  corporation,  we 
think  the  rule  is  sound. 

The  case  of  Sawyer  v.  Hoag,  supra,  by  the 
United  States  Supreme  Court,  was  one  where 
the  assignee  in  bankruptcy  was  suing  a  stock- 
bolder  upon  a  note,  which,  though  regarded 
as  a  loan  between  the  insurance  ccmipany  and 
the  stockholder,  the  Supreme  Court  of  the 
United  States  said,  that: 

"The  debt  which  the  appellant  owed  for  bis 
atotk  was  a  trust  fund  devoted  to  the  payment 
of  all  the  creditors  of  the  company,"  and  tbis 
fund  could  not  be  appropriated  by  the  debtor  to 
the  exclusive  payment  of  his  own  claim,  in  an 
action  of  set-off. 

In  that  case  the  set-off,  it  is  true,  was  one 
acquired  after  insolvency,  and  the  question 
Of  the  Indebtedness  being  void,  on  account 
of  some  prohibitory  statute  or  constitution- 
al enactment,  was  not  involved. 

This  record  shows  that  McWhlrter  went 
along  for  several  years  as  a  stockholder,  re- 
ceiving and  acknowledging  dividends  paid  by 
the  bank,  as  having  been  earned  upon  the 
stock.  Tbe  bank,  as  plaintiff  In  this  suit.  Is 
a  nominal  party  for  the  benefit  of  the  oflScers 
of  the  state  for  the  creditors  and  other  stock- 
holders. The  bank  has  defaulted  and  the 
state  Is  attempting  to  realize  upon  its  assets 
for  the  purpose  of  executing  the  tmst  for 
the  benefit  of  those  oitltled  to  the  fund. 
This  is  not,  in  reality,  litigation  between  the 
bank  and  IdicWhlrter,  with  the  latter  assert- 
ing that  bis  note  Is  void  because  In  vlolatlcm 


of  the  Constitution.  It  is  an  attempt  upon 
the  part  of  McWhlrter,  when  pursued  by  the 
parties  In  charge  of  the  assets,  to  Invoke  the 
Constitution,  and  abstract  a  fund  for  the 
benefit  of  the  creditors  and  other  stockhold- 
ers after  the  crash  has  come.  If  courts  per- 
mitted indemnities  to  be  pleaded  by  stock- 
holders, when  corporations  have  become  in- 
solvent, conditions  are  conceivable  where  the 
creditors  of  a  defaulting  corporation  might 
look  into  a  vacuum. 

We  also  think  McWhlrter  Is  estopped  to 
deny  that  he  is  a  stockholder  In  the  condi- 
tion of  the  record.  This  discussion  disposes 
of  all  other  assignments. 

Believing  that  the  court  rendered  the  prop- 
er Judgment,  it  is  affirmed. 


AUTO  TRANSIT  CO.  et  aL  t.  CITY  OF  Fl'. 
WORTH  et  aL      (No.  8304.)  • 

(Court  of  Civil  Appeahi  of  Texas.    Ft  Worth. 
Nov.  20,  1915.    On  Motion  for  Re- 
hearing, Jan.  15,  1916.) 

1.  Afpbal  and  Ebbob  <3=3719— Absignubhts 
OF    Ebbob— NkcbssItt. 

On  appeal  from  an  order  declining  to  con- 
tinue a  temporary  injunction,  appellants  are 
not  required  to  file  briefs  containing  formal  as- 
signments of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ig  2968-2882,  3490;  Dec. 
Dig,  «=>719.] 

2.  Ikjunotion  €=985— Subjects  ot  REiiBr— 
Enfobcemsmt  of  Obdinances. 

Wlhile,  as  a  general  rule,  an  injunction  will 
not  be  granted  to  stay  criminal  proceedings,  an 
injunction  will  be  granted  to  prevent  the  threat- 
ened enforcement  of  a  criminal  ordinance,  the 
validity  of  which  is  involved  to  avoid  a  multi- 
plicity of  suits,  and  irreparable  injury,  there 
being  no  adequate  remedy  at  law  where  repeat- 
ed prosecutions  will  seriously  impair  or  destroy 
property  rights. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §S  155,  156;    Dec.  Dig.  «3=>85.] 

3.  COUBTS     «=1— "JUEISDIOTION." 

The  "jurisdiction"  of  a  court  is  the  power 
to  consider  and  decide  one  way  or  the  oth^  as 
the  law  may  require. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  IS  1-4,  6-9,  91-106;    Dec  Dig.  «3=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jurisdiction.] 

4.  COUBTS  «=»207  —  JuBISDICnOR  —  COUBT 

OF  Civil  Apfkau. 

Where  property  rights  are  Involved  In  the 
attempted  enforcement  of  penal  ordinances  al- 
leged to  be  invalid  because  of  statutory  and  con- 
stitutional grounds,  the  Court  of  Civil  Appeals, 
though  a  court  of  exclusive  civil  jurisdiction, 
may  properly  exercise  its  jurisdiction  to  inquire 
into  the  validity  of  the  ordinance  and  to  grant 
relief  by  injunction  if  it  should  determine  the 
ordinance  to  be  invalid. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  «=>207.] 

5.  Cabbiebs  ^st^^-CoNanrrmoNAi.  Law  ®s» 

205— Class    Legislation- Regulation    op 

JiTNKT   OB    "MOTOB    BuS." 

An  ordinance  regulating  the  operation  of 
motor  busses,  defining  a  "motor  bos"  as  any 
automobile  or  trackless  motor  vehicle  carrying 
passengers  for  hire,  and  held  out  or  announced 
as  operating  or  running  over  a  particular  roate 
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to  a  paticnlar  point,  or  within  any  designated 
territory,  rejiuiring  a  license  to  be  procured, 
imposing  a  license  fee  of  $10,  and  requiring  the 
ezecation  of  a  snrety  bond  conditioned  for  the 
payment  of  damages  for  injuries  or  death  cansed 
07  the  negligence  or  willful  act  of  the  owner  or 
operator,  does  not  violate  Const,  art.  1,  {  3, 
providing  that  all  freemen  have  equal  rights, 
and  that  no  man  or  set  of  men  is  entitled  to  ex- 
clusive, separate  public  emoluments  or  privi- 
leges, except  in  consideration  of  public  servixxs, 
though  no  surety  bond  is  required  of  street  rail- 
ways, taxicabs,  or  rent  cars,  and  no  license  fee 
is  required  for  the  operation  of  the  street  rail- 
way, while  a  license  fee  of  only  93  is  imposed 
on  tazicabs  and  other  rent  cars. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  4,  6;  Dec.  Dig.  <S=32:  Consti- 
tutional Law,  Cent.  Dig.  H  681-624;  Dec 
Dig.  «=9205.] 

6.  CoNBTirunoHAi,  Law  «=9l36— Imfaibino 
Oblioations  of  Gohtbact— Revocation  of 
L1ICKNSE8. 

A  city  drdinance  imposing  more  burdensome 
conditions  on  the  operation  of  jitneys  or  motor 
busses  than  were  imposed  by  a  prior  ordinance 
with  which  parties  operating  motor  busses  bad 
complied  did  not  violate  Const,  art.  1,  t  16, 
prohibiting  the  enactment  of  any  law  impairing 
the  obligation  of  contracts  where  it  provided 
that  those  who  had  paid  a  license  fee  onder  the 
prior  ordinance  might  have  a  license  granted 
tliem  under  the  new  ordinance  for  the  unex- 
pired term,  or  tliat  in  case  the  licensee  shonld 
elect  to  discontinue  the  operation  of  his  motor 
bus  the  portion  of  the  fee  for  the  unexpired 
term  would  be  refunded  to  him. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ||  299,  300,  343,  362 ;  Dea 
Dig.  i&=>136.] 

7.  CoNSTiTDnoNAi,  Law  4s»2B7  —  EMinENT 
Domain    €=>2— Taking    Pbopebtt— Pwvi- 

U:QES   and    XttlTDNITIES. 

A  city  ordinance  requiring  parties  operating 
jitneys  or  motor  busses  to  procure  a  license  for 
which  a  license  fee  of  $10  was  imposed,  and  to 
furnish  a  bond  conditioned  for  the  payment  of 
damages  for  injuries  or  death  caused  by  their 
vehicles,  and  authorizing  the  revocation  or  sus- 
pension of  the  license  upon  conviction  for  a 
violation  of  any  provision  of  the  ordinance,  did 
not  violate  Const  art.  1,  |  17,  providing  that 
no  person's  property  shall  be  taken,  damaged, 
or  destroyed  or  applied  to  public  use  without 
adequate  compensation  being  made,  or  section 
19,  providing  that  no  citizen  shall  be  deprived 
of  life,  liberty,  property,  privileges,  or  immu- 
nities, or  in  any  manner  disfranchised,  except 
by  due  course  of  law  of  the  land. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  832-834 ;  Dec.  Dig.  «=5> 
297;  Eminent  Domain,  Cent  Dig.  U  3-12: 
Dec.  Dig.  <S=»2.] 

8.  Licenses  <S=»7— "Occupation  Tax"— Stat- 
utory Pbovisions. 

Such  ordinance  did  not  violate  Const,  art 
8,  g  2,  providing  that  all  occupation  taxes  shall 
be  equal  and  uniform  upon  the  same  class  of 
subjects  within  the  limits  of  the  authority  levy- 
ing the  tax,  as  the  license  fee  was  not  in  the 
nature  of  an  occupation  tax,  and,  moreover,  the 
burdens  placed  upon  different  individuals  en- 
gaged in  the  operation  of  motor  busses  were  the 
same,  and  it  is  only  when  a  discrimination  is 
shown  as  between  members  of  the  same  class 
that  this  constitutional  guaranty  may  be  in- 
voked. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {J  7-15,  19;    Dec.  Dig.  «=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Occupation  Tax.] 


9.  M0NOFOUB8  ^94  —  Vaubitt  of  Oboi- 

NANCES. 

Such  ordinance  did  not  riolate  Const  art 
1,  {  26,  proriding  that  a  monopoly  shall  never 
be  allowed,  as  it  disdoaed  no  intent  or  purpose 
to  create  a  monopoly  of  the  carrying  of  pas- 
sengers in  favor  of  a  street  car  company,  taxi- 
calffi,  and  other  rent  vehicles,  and  the  court 
would  not  be  authorised  to  ■pecolate  or  sur- 
mise as  to  the  existence  of  soch  motives  on  the 
part  of  the  municipal  legialatiive  t>ody.  or  that 
such  a  result  would  probably  flow  trom  the 
enactment  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Di?.  i  3;    Dec.  Dig.  «=s>4.] 

10.  Casbiebs  ^=*Z—Vsk  of  Stbebts— RBoni.A- 

nON  OF  JITNET8. 

That  parties  operating  jitneys  or  motor 
busses  are  not  in  a  position  to  comidy  with  an 
ordinance  requiring  as  a  condition  to  the  grant- 
ing of  a  license  for  the  operation  of  motor  basse* 
the  execution  of  a  bcmd  conditioned  for  the 
payment  of  damages  for  injuries  or  death  cansed 
by  their  vehicles,  and  wiU  therefore  be  required 
to  abandon  the  operation  of  their  mottv  busses, 
does  not  in  itself  establish  the  unreasonableness 
or  invalidity  of  the  ordinance. 

[Eld.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {§  4,  6 ;  Dec.  Dig.  «=>2.] 

11.  Cabbiebs  <S=92— Ubk  of  Stbeets— Regui.a- 
tion  of  Jitnktb. 

That  parties  operating  jitneys  or  motor 
busses  will  suffer  a  pecuniary  injury  from  the 
enforcement  of  an  ordinance  regulating  the  op- 
eration of  such  vehicles  does  not  even  tend  to 
establish  the  invalidity  of  the  ordinance. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  H  4,  5;    Dec.  Dig.  (8=»2.] 

12.  MuNioiPAi.  Cobpobationb  «»70S  —  Use 
OF  Stbebts— Rbottlation  of  Jitnbts. 

The  Ft  Worth  charter  gives  the  board  of 
commissioners  exclusive  power  and  control  of 
the  streets,  and  authorises  the  board  to  regu- 
late the  speed  of  locomotives,  trains,  street 
cars,  vehicles,  and  animals,  abate  nuisances, 
prohibit  and  restrain  or  regulate  the  use  of 
vehicles,  (automobiles,  or  other  conveyances, 
regulate  and  fix  the  fares,  toUs,  and  charges  of 
all  street  railways,  public  carriages,  hacks,  and 
vehicles,  provide  for  license  fees,  police  tax,  and 
surveillance  of  drivers  and  owners  of  vehicles, 
and  vests  the  hoard  with  general  police  powers 
to  enact  and  enforce  ordinances  necessary  to 
protect  health,  life,  and  property,  and  to  pre- 
vent and  summarily  abate  and  remove  nuisances 
and  enforce  the  good  government,  order,  and  se- 
curity of  the  dty  and  its  inhabitanta,  and  to 
have  and  enjoy  the  general  police  powers  of 
a  city.     Such  board  adopted  an  ordmance  re- 

Suiring  persons  desiring  to  operate  motor  busses, 
efinea  as  including  trackless  motor  vdiidea. 
carrying  passengers  for  hire,  and  operating  and 
running  over  a  particular  route,  or  to  a  par- 
ticular point,  or  within  designated  territory,  to 
file  an  application  for  a  license,  giving  certain 
spedfled  information  as  to  the  vehide  intended 
to  be  operated,  its  proposed  driver,  route,  etc., 
and  i^roviding  that  the  board  might  for  reasons 
therein  designated  refuse  a  license;  that  no  li- 
cense should  be  granted  except  on  condition  that 
a  bond  conditioned  for  the  payment  of  damages 
for  injuries  or  death  should  be  furnished ;  that 
individual  sureties  thereon  should  furnish  sped- 
fied  proof  of  thdr  insolvency ;  and  that  the 
board  might  require  a  new  or  additional  bond. 
It  further  {>romalgated  rules  {or  the  operation 
of  such  vehicles,  the  loading  and  unloading  of 
passengers,  the  number  of  passengers,  the  hours 
each  day  in  which  the  motor  bus  must  be  op- 
erated, the  speed  of  operation,  etc,  and  made 
violations  thereof  a  misdemeanor  punishable 
by  a  fine  not  exceeding  $200,  and  authorized  the 
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rtrocation  or  suipension  of  the  Ueenae  npob  con- 
viction for  violations.  Beld,  that  thi«  was  au- 
thorized under  the  general  police  powers  with 
which  the  board  was  vested  by  the  charter,  as 
well  aa  the  other  charter  provisions  mentioned. 
[Ed.  Mote.— For  other  cases,  see  Manicipal 
Corporatipne.  Cent  Dig.  H  1509-1013;  Dec. 
Dig.  «=s7^ 

On  Motion  for  Rehearing. 

IS.   MT7NtOIPAL  OOBPOBATIOnS  «S970&-RBOU- 
LATION   OF  JiTHSXS   OS  MOTOB   BUBSES. 

An  ordinance  regulating  the  operation  of 
jitneys  or  motor  busses,  and  requiring  as  a  con- 
dition to  the  gi'anting  of  a  license  for  the  opera- 
tion of  any  each  vehicle  the  execution  of  a  bond 
conditioned  for  the  payment  of  damages  for  in- 
juries or  death  caused  by  the  operation  thereof, 
was  not  discriminatory  or  invalid,  though  there 
was  no  similar  requirement  as  to  the  operation 
of  taxicabs  or  rent  cars,  or  individuals  operating 
their  own  cars,  not  for  hire,  as  the  operation  of 
jitneys  on  crowded  streets  is  a  business  peculiar- 
ly dangerous  to  the  public,  and  the  duty  of  care 
on  the  part  of  operators  is  more  important  than 
the  performance  of  such  duty  in  the  case  of  one 
only  occasionally  or  infrequently  driving  over 
such  streets,  and  the  danger  therefrom  is  more 
imminent  and  frequent,  and  a  city,  in  the  ex- 
ercise of  its  police  power,  may  properly  require 
a  further  guaranty  than  it  does  of  others  that 
operators  of  such  vehicles  will  avoid  acts  of 
negligence  and  respond  for  any  damage  in- 
flicted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  §S  1509-1513;  Dec 
Dig.  «3>703.J 

Appeal  fr<»n  District  Oonrt,  Tarrant  Coun- 
ty ;   Marrln  H.  Brown,  Judge. 

Suit  by  the  Auto  Transit  Company  and 
others  against  the  City  of  Ft  Worth  and  oth- 
ers. From  an  order  refusing  to  continue  a 
temporary  injunction,  plaintiffs  appe&L  Af- 
firmed. 

Ike  A.  Wynn,  of  Ft.  Worth,  for  appellants. 
T.  A.  Altman,  of  Ft  Worth,  for  appellees. 

BUCK,  J.  This  mts  a  proceeding  by  the 
Auto  Transit  Company,  a  corporation  domi- 
ciled In  Ft  Worth,  Tarrant  county,  Tex.,  and 
J.  C.  Walton,  a  resident  of  said  county,  pro- 
fessedly on  behalf  of  themselves  and  60  oth- 
er "motor  bus"  or  "jitney"  owners  and  op- 
erators against  the  city  of  Ft  Worth,  repre- 
sented by  Its  mayor  and  four  commissioners, 
seeking  to  enjoin  the  enforcement  of  Ordi- 
nance No.  448,  and  as  amended  by  Ordinance 
No.  470,  theretofore  passed  by  the  said  board 
of  commissioners,  regulating  the  operation  of 
aald  motor  busses,  or  "Jitneys,"  in  common 
parlance^  on  the  streets  of  said  dty.  Both 
ordinances  were  attached. to  and  made  a  part 
ot  the  petition.  Petitioners  alleged  that  they, 
and  those  for  whom  they  sued,  had  com- 
plied with  Ordinance  No.  448  when  It  became 
effective,  and  had  since  been  operating  tbere- 
imder.  Petitioners  also  alleged  that  Ordi- 
nance No.  442,  theretofore  passed  by  the  dty 
of  Ft.  Worth,  provided  that  every  owner  of 
a  motor-driven  Tehlde  should  register  the 
same  and  pay  a  license  number  tax  to  the 
assessor  and  collector  of  |1  per  car,  and  that 
they,  and  those  for  whom  they  sued,  had 


compUed  with  the  said  ordinance  also.  It 
was  further  alleged  that  the  Auto  Transit 
company  owned  and  operated  32  motor  buss- 
es, and  had  Invested  in  Its  cars  about  $17,500, 
and  the  plaintiff  Walton  about  $500.  Oth- 
ers for  whom  suit  was  brought  were  also  al- 
leged to  have  invested  approximately  the 
sum  of  $500  each;  and  It  was  averred  that 
the  effect  of  Ordinance  No.  470  would  be 
to  drive  the  motor  bus  or  "Jitney"  out  of 
competition  with  the  street  railway  com- 
pany operating  in  Ft  Worth,  and  to  give  a 
monopoly  to  said  street  railway  company  of 
the  tranciportation  of  passengers  within  said 
dty;  that  the  dty  of  Ft  Worth  embraces 
about  WA  square  miles,  said  has  a  popula- 
tion of  about  100,000;  that  It  has  many 
miles  of  streets  which  are  traversed  by  the 
street  cars,  and  by  ftir  the  greater  portion  of 
its  Inhabitants  do  not  live  adjacent  to  street 
car  lines,  and  that  the  "Jitney"  has  been  for 
some  time  a  necessary  public  conveyance  and 
utility,  and  is  an  economical  and  efficient  de- 
velopment of  local  transportation  necessary 
for  the  convenience  and  welfare  of  the  great 
majority  of  the  Inhabitants  of  said  dty ;  that 
there  are  now  In  operation  In  said  city  about 
150  "Jitneys,"  which  carry  many  thousands 
of  passengers  each  day.  It  was  further  al- 
leged that  petitioners  were  unable  to  comply 
with  the  provisions  of  Ordinance  No.  470  re- 
quiring a  bond  In  the  sum  of  $2,500,  payable 
to  the  mayor  of  the  dty  of  Ft.  Worth,  and 
executed  by  the  i>erson  in  whose  name  the 
license  Is  sought  as  principal,  and  a  solvent 
surety  corporation.  Incorporated  under  the 
laws  of  the  state  of  Texas,  or  with  permit  to 
do  business  in  this  state,  conditioned  that  the 
prindpal  shall  pay  all  legal  damages  for  In- 
juries to  property  or  person  of  any  one,  in- 
cluding Injuries  resulting  In  death  on  ac- 
count of  the  negligence  or  wfllfnl  act  of  the 
owner  or  operator  of  such  motor  bus,  etc., 
inasmuch  as  the  fee  for  said  bond  was  un- 
reasonable and  even  prohibitory,  such  com- 
panies charging  from  $200  to  $250  for  each 
said  bond  executed.  Further  allegations 
were  made  as  to  the  terms,  requirements, 
and  conditions  of  said  Ordinance  No.  .470 
with  reference  to  the  operation  of  motor 
busses  or  "Jitneys,"  as  contained  In  subdivi- 
sion "g;"  of  section  5  of  said  ordinance,  which 
petitioners  alleged  were  discriminatory,  and 
constituted  an  unnecessary  and  unreasonable 
regulation  beyond  the  police  power  of  the 
dty,  and  violated  the  Constitutions  of  the 
United  States  and  the  state  of  Texas.  It 
was  further  alleged  that,  Inasmuch  as  It  Is 
practically  Impossible  for  petitioners  to  com- 
ply with  the  provisions  of  said  ordinance, 
they  would  be  greatly  injured  in  thdr  prop- 
erty and  property  rights,  and  would  be  de- 
prived of  the  privileges  and  immunities  guar- 
anteed to  them  by  the  laws  of  the  land,  if 
such  ordinance  should  be  enforced,  and  that 
the  dty  of  Ft  Worth,  through  Its  said  board 
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of  cosamlssloners,  was  threatening  and  at-t 
tempting  to  enforce  said  ordinance,  and  that, 
nnless  It  was  restrained,  it  would  subject 
plaintiffs,  their  agents  and  employ&i,  and 
those  In  whose  behalf  they  brought  suit,  la 
ease  they  did  not  comply  with  the  provisions 
of  said  ordinance,  which  compliance  was  al- 
leged to  be  impossible,  to  innumerable  ar- 
rests and  prosecutions  and  much  vexation, 
harassment,  and  oppression. 

Accompanying,  and  in  support  of,  said  peti- 
tion was  an  affidavit  of  E.  M.  Rogers,  pres- 
ident of  the  Auto  Transit  Company,  to  the 
effect  that  said  company  had  been  incorporat- 
ed for  the  purpose  of  owning,  malntainini^ 
and  operating  automobiles  and  other  vehicles 
designed  for  the  purpose  of  carrying  passen- 
gers, freight,  eiqpress,  and  mall  in  the  city 
of  Ft.  Worth;  that  said  company  had  paid 
its  franchise  tax  for  1915;  that  the  "Jitneys" 
or  "motor  busses"  In  the  dty  of  Ft  Worth 
numbered  about  150,  and  carried  approxi- 
mately 30,000  passengers  each  day  for  a  five- 
cent  fare;  that  there  were  a  great  many 
"taxicabs"  and  "rent  cars"  operating  in  Ft 
Worth,  and  said  "rent  cars"  were  five-passen- 
ger Ford  automobiles,  and  practically  Identi- 
cal with  those  operated  by  plaintiffs,  and 
such  cars  were  operated  over  the  streets  in 
the  same  mannei  as  plaintiffs'  "Jitneys,"  with 
the  same  attendant  risks  and  dangers;  that 
said  taxicabs  and  rent  cars  charged  many 
times  as  much  for  carrying  a  passenger  aa 
plaintiffs  charged;  that  the  Korthern  Texas 
Traction  Company  is  a  private  corporation 
operating  street  cars  over  certain  streets  in 
the  city  of  Ft.  Worth  for  a  fare  of  five  cents ; 
that  an  automobile  is  not  a  dangerous  ma- 
chine, or  an  unsafe  means  of  conveyance,  and 
that  a  careless  or  reckless  driver  makes  the 
operation  of  an  automobile  Just  as  hazardous 
when  he  is  operating  a  "private  car"  or  "rent 
car"  as  when  he  Is  driving  a  "Jitney"  or 
"motor  bus" ;  that  the  "Jitneys"  constituted  a 
great  convenience  to  the  inhabitants  of  the 
city  of  Ft  Worth,  many  of  whom  choosing 
and  preferring  this  mode  of  travel.  Affiant 
further  averred  the  compliance  by  his  com- 
pany with  the  provisions  of  Ordinances  Nos. 
442  and  448,  and  the  payment  by  it  of  various 
sums  of  money  for  registration  of  license  fees 
and  the  purchase  of  indemnity  contracts,  as 
provided  by  said  ordinances,  that  it  was 
Impossible  to  make  personal  bonds,  as  pro- 
vided in  the  alternative  in  Ordinance  No. 
470,  and  was  wholly  impossible  to  comply 
with  the  provisions  requiring  bonds  by  surety 
companies,  and  that  it  would  cost  said  plain- 
tiff company  $6,600  to  procure  the  bonds  ex- 
ecuted by  a  surety  company. 

Also  there  were  affidavits  from  B.  W.  Scott 
and  Adams  B.  Vera  containing  practically 
the  same  averments.  Also  an  affidavit  sign- 
ed by  some  11  persons  alleged  to  be  citizens 
of  Ft  Worth,  to  the  effect  that  the  Northern 
Texas  Traction  Company  owns  and  operates 
a  street  railway  system  in  the  dty  of  Ft. 
Worth,  and  has  about  77  miles  of  trackage. 


and  runs  about  200  can  over  the  streets  of 
said  city,  and  that  there  are  about  100  other 
carriers  of  passengers  for  hire  iii  the  way 
of  taxicabs,  omnibuses,  etc.,  mnning  over 
said  streets,  and  that  none  of  these  mention- 
ed carriers  are  required  to  carry  passenger 
insurance  as  provided  in  said  ordinances  ap- 
plicable to  the  "JltQeys." 

A  temporary  restraining  order  was  granted 
by  the  trial  court,  and  upon  hearing  on  June 
26,  1915,  the  court  declined  to  continue  said 
temporary  injunctiou,  which  expired  on  the 
day  of  hearing,  and  denied  plaintiffs'  prayer 
so  to  do,  to  which-  order  of  the  court  the 
plaintiffs  excepted  and  gave  notice  of  anteal. 

[1]  Plaintiffs  have  not  filed  in  this  court 
briefs  containing  formal  assignments  of  er- 
ror, and  under  the  law  they  are  not  required 
to  do  so  (Holbeiu  t.  De  La  Oansa,  126  S.  W. 
42;  F.  W.  &  D.  O.  By.  T.  Oralg,  176  8.  W. 
827),  but  have  contented  themselves  with  fil- 
ing a  memorandum  of  authorities.  ,But 
we  have,  had  the  benefit  of  an  able  and  ex> 
haustive  brief  famished  by  appellee. 

On  the  thr^hold  of  the  consideration  of  this 
cause  we  are  met  with  two  questions  affect- 
ing the  Jurisdiction  of  this  court,  to  wit: 
First,  whether  an  injunction  will  lie  to  re- 
strain the  enforcement  of  a  criminal  statute 
or  ordinance;  and,  second,  even  though  It  be 
admitted  that  in  certain  instances  such  re- 
lief may  be  granted,  may  the  authority  to 
grant  such  relief  be  exercised  by  a  court  of 
exdusive  dvil  Jurisdiction,  or  has  the  author- 
ity been  delegated  to  courts  exercising  crinif 
inal  Jurisdiction? 

[2,  3]  First  As  has  been  often  said.  It  la 
a  general  rule  that. an  injundlon  will  not  be 
granted  to  stay  criminal  proceedings,  but, 
as  we  understand  the  authorities,  this  does 
not  mean  that  an  injunction  will  not  lie  to 
prevent  prosecution  under  a  criminal  ordi- 
nance, or  to  prevent  the  threatened  enforce- 
ment of  such  criminal  ordinance,  where  the 
validity  of  the  ordinance  is  involved.  It 
seems  clear  from  the  authorities  that  in  the 
latter  case  an  injunction  will  be  granted  to 
avoid  a  multiplldty  of  suits,  to  avoid  irrep- 
arable injury,  and  that  there  is  no  adequate 
remedy  at  law  where  rQ)eated  prosecutions 
will  seriously  impair  or  destroy  property 
rights.  A  court  of  equity  may  entertain  Ju- 
risdiction of  a  suit  to  enjoin  the  enforcement 
of  an  alleged  invalid  statate,  for  the  absence 
of  lawful  power  to  impose  the  restrictions 
of  the  statute  may  result  in  irr^arable  loss 
to  the  party  concerned ;  for  "Jurisdiction"  is 
the  power  to  consider  and  dedde  one  way  or 
the  other,  as  the  law  may  require.  Nolen  v. 
Reichman  (D.  C.)  225  Fed.  812.  In  the  case 
of  Dobbins  ▼.  Los  Angeles,  195  U.  S.  223,  25 
Sup.  Ct  18,  48  L.  Ed.  leo,  the  United  States 
Supreme  Court  nses  this  language: 

"It  is  well  settled  that  where  property  rights 
will  be  destroyed,  unlawful  iaterfeience  by  aim* 
inal  proceedings  under  a  void  law  or  ordinance 
may  De  reached  and  controlled  by  a  decree  of 
a  court  of. equity." 
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In  line  wlt&  and  In  support  of  these  two 
authorities  may  be  cited  the  cases  of  Ex  parte 
Warfleld,  40  Tex.  Cr.  R.  413,  50  S.  W.  933,  76 
Am.  St  Rep.  724 ;  City  of  Houston  r.  Rlchter, 
157  S.  W.  189;  Dlbrell  v.  City  of  Coleman, 
172  S.  W.  550,  writ  of  error  denied  November 
17,  1015 :  City  of  Austin  v.  Austin  Cemetery 
Ass'n,  87  Tex.  330,  28  S.  W.  529,  47  Am. 
St.  Rep.  114;  Sumner  v.  Crawford,  91  Tex. 
129,  41  S.  W.  994 ;  Greene  v.  City  of  San  An- 
tonio, 178  S.  "W.  6;  Booth  v.  City  of  Dal- 
las, 179  S.  W.  301 ;  Sylvester  Coal  Co.  v.  City 
of  St  Louis,  130  Mo.  323,  32  S.  W.  849,  51 
Am.  St  Rep.  666.  In  the  last-cited  case  the 
Supreme  Court  of  Missouri  uses  the  following 
language: 

"It  is  contended  that  thouKh  it  be  conceded 
that  the  ordinances  are  invalid,  the  plaintiffs 
are  not  entitled  to  injunctive  relief  on  the  facts 
stated,  for  the  reason  that  they  have  an  ade- 
quate remedy  at  law.  But  is  the  remedy  at  law 
adequate?  It  must  be  remembered  that  the  in- 
jury- complained  of  here  is  continuouB.  l^e 
ordmances  are  continuous,  and  plaintiffs'  busi- 
ness is  continuous,  and,  under  the  ordinances, 
for  each  wagouload  of  coal  sold  and  delivered 
in  violation  of  the  restrictive  provisions  there- 
of, the  plaintiffs  each  become  subject  to  an  ac- 
tion In  the  municipal  courts  of  the  city  for  sudi 
vitiation.  The  fact  that  in  each  of  such  suits 
the  plaintiffs  might  plead  succeasfullv  the  inva- 
lidity of  the  ordinances  as  a  defense  thereto  does 
not  give  them  an  adequate  remedy.  They  are 
entitled  to  be  protected  from  the  expense,  vexa- 
tion, and  annoyance  of  such  a  multiplicity  of 
suits,  in  conse(^uence  of  their  continuance  of  a 
legitimate  busmess,  except  upon  compliance 
with  the  condition  or  ordinances  which  it  is  al- 
leged are  and  may  be  utterly  void." 

High  on  Injnnctlons  (8d  Ed.)  p.  12,  says: 

"The  prevention  of  vexations  litigation  and  of 
a  multiplicity  of  suits  constitutes  a  favorite 
ground  for  the  exerdse  of  the  jurisdiction  of 
equity  by  way  of  injunction." 

Therefore  we  hold  that  qnestl<m  No.  1  most 
be  answered  In  the  affirmative. 

[4]  Second.  We  think  also  from  the  author- 
ities dted,  and  from  the  allegations  in  the 
petition,  to  the  effect  that  property  rights  are 
Involved  by  the  attempted  enforcement  of 
ordinances  alleged  to  he  invalid  becanse  of 
statutory  and  constitutional  grounds,  that 
this  conrt  may  properly  exercise  its  jnrlsdic- 
tlon:  First,  to  Inquire  into  the  validity  of  the 
ordinance  attacked;  and,  second,  In  case  It 
should  determine  said  ordinances  to  be  inval- 
id, to  grant  the  relief  prayed  for  in  plaintiffs' 
petition. 

We  now  come  to  the  consideration  of  the 
validity  vel  non  of  Ordinances  Nos.  448  and 
470.  It  would  seem  from  the  authorities 
that,  since  appellants  have  taken  out  a  li- 
cense under  Ordinance  JNo.  448,  and  have  ac- 
cepted the  benefits  thereof  and  operated 
thereunder,  it  cannot  attack  the  constitution- 
ality or  validity  thereof.  Young  v.  City  of 
Colorado,  174  S.  W.  986;  Husco  v.  United 
Surety  Ca,  196  N.  Y.  459,  90  N.  E.  171,  134 
Am.  St  Rep.  851;  City  of  New  York  v.  Man- 
hattan Ry.,  143  N.  Y.  1,  37  N.  E.  494 ;  Pierce 
v.  Somerset  Ry.,  171  D.  S.  641,  19  Sup.  Ct 
64,  43  L.  Ed.  316. 
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In  the  case  of  Pierce  v.  Somerset  By.  Co., 
supra,  the  United  States  Supreme  Court  said: 
I  "A  person  may  by  his  acts  or  omission  to  act 
waive  a  right  which  he  might  otherwise  have 
under  the  Constitution  of  the  United  States 
as  well  as  under  a  statute." 

In  the  case  of  Mnsco  v.  United  Surety  Co., 
supra,  the  surety  company  became  a  surety 
for  one  Ferrara  on  a  bond  given  imder  and 
by  virtue  of  an  act  of  the  New  York  Legisla- 
ture regulating  the  taking  of  deposits  by  per- 
sons, firms,  or  corporations  engaged  in  the 
selling  of  steamship  or  railroad  tickets,  eta 
Suit  was  brought  by  plaintiff  against  defend- 
ant surety  company  under  said  act  and  from 
an  order  overruling  a  demurrer  to  the  com- 
plaint It  appealed  to  the  Court  of  Appeals 
for  New  York  urging  the  unconstitutionality 
of  the  statute.    The  court  says: 

"The  appellant  as  surety,  having  executed  an 
undertalting  in  accordaij^  with  the  provisions 
of  said  act  with  and  for  a  person  engaged  in  re- 
ceiving deposits  as  aforesaid,  in  this  action 
brought  in  behalf  of  persons  who  made  deposits 
with  the  principal  after  such  imdertalcing  was 
executed,  which  have  not  been  accounted  for, 
defends  on  the  ground  that  said  act  is  uncon- 
stitutional. •  •  •  We  are  of  the  opinion  that 
these  contentions  cannot  prevail ;  that,  in  the 
first  place,  the  appellant  is  debarred  from  mak- 
ing them." 

In  Young  t.  City  of  Colorado,  supra,  this 
court,  epealdng  through  Associate  Justice 
Dunklin,  used  the  following  language: 

"It  is  also  well  settled  that  a  person  may 
by  his  act,  or  omission  to  act,  waive  a  right 
which  he  might  otherwise  have  under  the  pro- 
visions of  the  Constitution.    8  Cyc.  791,  792." 

In  the  case  of  Mellen  Lumber  Co.  v.  Indus- 
trial Commission  of  Wisconsin,  154  Wis.  114, 
142  N.  W.  187,  Ann.  Cas.  1915B,  997,  the  Su- 
preme Court  of  Wisconsin  held  that  appel- 
lant, by  electing  to  come  under  the  Work- 
men's Compensation  Act  of  that  state,  was 
thereby  precluded  from  objecting  to  Its  con- 
stitutionality, saying: 

"The  argument  that  the  provision  under  dis- 
cussion is  violative  of  the  'due  process  of  law' 
clause  of  the  federal  Constitution  cannot  pre- 
vail. It  was  optional  with  the  appellant  to 
come  in  under  the  Compensation  Act  or  to  stay 
out.  It  elected  to  take  the  former  course.  It 
accepted  the  nrovisions  of  the  act  as  they  were, 
the  burdens  as  well  as  the  benefits,  and  so  long 
as  it  remains  under  the  law  it  must  take  the 
statute  as  it  finds  it" — citing  a  niunber  of  cases. 

But  Inasmuch  as  the  main  contention  of 
the  appellants  is  predicated  upon  the  pro- 
visions of  Ordinance  No.  470,  which  amended 
sections  1,  2,  and  5  of  Ordinance  No.  448, 
we  are  probably  not  required  to  so  declare 
the  law  as  set  forth  In  the  authorities  cited. 

Said  Ordinance  No.  470  Is  quite  lengthy 
and  therefore  we  will  "bot  attempt  to  set  it 
out  In  full,  but  only  mention  the  provisions 
which  seem  to  be  directly  involved  in  the 
consideration  of  the  questions  presented  by 
plaintiffs'  petition.  In  section  1,  subd.  "b," 
it  defines  the  words  "motor  bus"  as  meaning 
and  including  "any  automobile,  automobile 
truck,  or  trackless  motor  vehicle  engaged  In 
the  business  of  carrying  passengers  for  hire 
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within  the  dty  limits  of  the  city  of  Ft  Worth, 
which  Is  held  out  or  announced  by  sign,  voice, 
writing,  device,  or  advertisement  to  operate 
or  ran,  or  wlilch  Is  Intended  to  be  operated 
or  run,  over  a  particular  street  or  route  or 
to  any  particular  or  designated  point,  or 
between  particular  points,  or  to  within  any 
designated  territory,  district  or  zone." 

Section  2  requires  any  person  desiring  to 
operate  such  "motor  bus"  within  Ft  Worth 
to  file  with  the  city  secretary  thereof  an  ap- 
plication tn  writing,  giving  certain  informa- 
tion. Including  the  type  of  the  motor  car  or 
motor  bus,  the  horse  power  thereof,  the  fac- 
tCNry  number,  the  county  license  number,  the 
seating  capacity,  the  name  and  age  of  each 
person  to  be  In  the  immediate  charge  thereof 
as  driver,  whether  such  proposed  driver  uses 
drugs,  intoxicating  liquors,  or  had  been  con- 
victed of  violating  %fiy  traffic  ordinance  of 
the  dty  of  Ft  Worth,  the  termini  between 
which  such  motor  tnis  is  to  be  operated,  the 
street  or  streets  over  which  It  is  to  be  run, 
and  further  provides  that  upon  the  filing 
of  such  application  for  llc^ise  it  shall  be 
referred  to  the  dty  commission,  which  board 
may  for  snffldent  reasons  designated  in  the 
ordinance  refuse  to  grant  said  application 
and  issue  the  license  thereunder. 

Subdivision  "g"  of  said  section  provides 
that  no  license  shall  be  granted  to  any  person 
to  operate  a  motor  bus  within  the  limits  of 
the  dty  of  Ft  Worth  except  upon  the  condi- 
tion that  the  applicant  for  such  license  enter 
Into  a  bond  conditioned  as  pleaded  by  plain- 
tiff and  hereinbefore  set  out  Said  subdivi- 
sion further  requires  that  individuals  offered 
as  sureties  comply  with  certain  requirements 
of  proof  establishing  their  solvency,  that 
the  board  of  commissioners  may  require  a 
new  bond  or  additional  bond  from  any  li- 
censee whenever  the  l>ond  approved,  or  sure- 
ty thereon,  is  by  the  board  deemed  Insuffi- 
cient, or  when  such  bond  shall  have  been  de- 
creased in  amount  by  recovery  thereon.  The 
license  issued  under  the  provisions  of  this 
act  is  required  to  designate  the  route  or  ter- 
mini along  which  or  between  which  the  said 
motor  bus  is  to  operate. 

Section  S  provides  the  rules  of  operation 
of  a  motor  bus  and  penalties  for  the  viola- 
tion thereof,  and,  among  other  things,  pro- 
hibits such  motor  bus  from  remaining  stand- 
ing upon  any  street  for  the  purpose  of  load- 
ing or  unloading  passengers,  except  It  be 
brought  as  near  as  possible  to  the  right-hand 
curb  of  said  street;  from  driving  or  operat- 
ing a  motor  bus  wlthput  the  dty  license  num- 
ber being  displayed  on  the  rear  of  said  bus. 
It  requires,  further,  that  a  sign  or  painting 
showing  both  the  destination  and  the  route 
of  same  t>e  prominently  displayed  on  and 
attached  to  said  motor  bus.  It  proliibits 
persons  from  riding  on  the  running  boards 
or  fenders,  or  to  occupy  any  other  place 
thereon  outside  of  the  body  thereof  while 
such  motor  bus  la  in  operation,  and  limits 


the  number  of  passengers  whidi  may  ride  in 
the  front  with  the  driver,  and  limits  and 
fixes  the  number  of  hours  each  day  in  which 
said  motor  bus  must  be  operated,  except  as 
to  Sundays,  and  in  case  of  acddents,  break- 
downs, etc.,  fixes  the  speed  at  12  miles  per 
hour  in  the  business  section  of  Ft  Worth, 
and  18  miles  per  hoar  in  tlie  residence  sec- 
tion of  Ft  Worth  at  which  motor  bus  may 
be  operated,  prohibits  the  running  of  said 
car  between  sundown  and  sunup  without 
lights,  and  prohibits  racing  with  any  other 
motor  bus  or  driving  rapidly  to  pass  one  in 
order  to  be  first  to  any  prospective  passen- 
ger or  any  one  waiting  for  another  motor 
bus  or  other  conveyance,  etc.  It  further  pro- 
vides that  each  and  every  day's  violation  of 
any  provisions  of  the  oriUnance  shall  consti- 
tute a  separate  offense,  and  that  one  so  vio- 
lating shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine  not  exceeding  $200, 
and  that  in  case  of  conviction  of  the  owner 
or  operator  under  sudi  ordinance  tlie  com- 
missioner of  fire  and  police  shall  report  the 
same  to  the  commissioners,  together  with  Ids 
recommendation,  and  that  the  commissioners 
sliall  consider  and  act  upon  said  recommen- 
dation, and  may  revolve  or  suspend  sudi  li- 
cense if  they  deem  it  proper. 

Under  diapter  5,  section  1,  of  the  dty's 
charter,  the  exclusive  power  and  control  of 
the  streets  is  given  to  the  board  of  commis- 
sioners, and  under  section  2  of  said  chapter 
power  is  vested  in  said  board,  by  ordinance 
or  otherwise,  to  regulate  within  the  llmita 
of  said  city  the  "speed  of  locomotives,  trains, 
street  cars,  vehides  and  animals."  By  Chap- 
ter 8,  section  3,  the  power  to  abate  all  nui- 
sances Is  lodged  in  the  commissioners,  and 
under  section  18  the  authority  to  prohibit  and 
restrain  or  regulate  the  use  of  vehicles,  U- 
cydes,  automotiiles,  or  any  other  conveyance. 
Under  chapter  11,  section  8,  the  authority  is 
vested  in  the  commissioneTS  to  regulate  and 
fix  the  tares,  tolls,  and  charges  of  all  street 
railways,  public  carriages,  hacks,  and  ve- 
hides of  every  kind;  under  section  IB  of 
said  chapter  to  provide  for  license  fees,  police 
tax,  and  surveillance  of  drivers  and  owners 
of  vehicles  of  every  kind ;  and  under  section 
4  of  the  same  chapter  said  board  is  vested 
with  general  police  powers  "to  enact  and  en- 
force ordinances  necessary  to  protect  the 
health,  life  and  property,  and  to  prevent  and 
summarily  abate  and  remove  nuisances  of 
all  kinds  and  descriptioQ,  and  to  preserve 
and  enforce  the  good  government,  order,  and 
security  of  said  dty,  and  of  Its  Inhabitants, 
and  have  and  enjoy  general  police  powers  of 
a  dty. 

There  are  other  provisions  of  the  diarter 
which  might  be  mentioned  as  affecting  the 
authority  of  the  dty  sought  to  be  exercised 
in  this  instance,  but  sufficient  has  beat  noted 
for  the  purposes  of  this  opinion. 

[S]  We  do  not  think  because  the  fee  for 
the  operation  of  a  motor  bus  Is  placed  at 
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$10,  while  the  license  fee  for  taxlcabs  and 
other  rent  cars  Is  only  $3,  and  there  Is  no 
license  fee  required  for  the  operation  of  the 
street  railway  mentioned,  and,  farther,  that 
said  ordinance  requires  the  execution  of  a 
surety  bond  in  the  sum  and  terms  mentioned, 
and  none  is  required  either  for  the  taxlcabs 
and  other  rents  cars  or  for  the  street  rail- 
way, make  said  ordinances  obnoxious  to  the 
proTialona  of  article  1,  !  3,  of  the  state  Con- 
stitution, which  reads  as  follows: 

"All  freemen,  when  they  form  a  Bocial  com- 
pact, have  equal  rights,  and  no  man,  or  set  of 
men,  la  entitled  to  exclusive  separate  public 
emoluments,  or  privileges,  but  in  consideration 
of  public  services." 

INor  l8  it  the  fact  that  said  ordinance  at- 
tempts to  define  as  a  separate  class  motor 
busses  or  "jitney"  cars.  As  has  been  said 
by  our  Supreme  Court  in  the  case  of  Supreme 
Lodge  United  Benev.  Ass'n  t.  Johnson,  96 
Tex.  5,  81  S.  W.  18: 

"The  Iiegislatare  may  classify  persons,  or- 
ganizations, and  corporations  according  to  their 
buBiness,  and  may  apply  different  rules  to  those 
which  belong  to  different  daases."  Campbell  v. 
Cook,  86  Tex.  630,  26  S.  W.  486,  40  Am.  8L 
Rep.  878;  Insurance  Go.  ▼.  Ohowning,  86  Tex. 
654,  26  S.  W.  082.  24  L.  R.  A.  604 ;  Marchant 
v.  Railway  Co..  153  U.  S.  389,  14  Sup.  Ct  894. 
88  L.  Ed.  751 :  Insurance  Co.  v.  Mettler,  186 
U.  8.  S2S,  22  Sup.  Ct  662,  46  L.  Ed.  822. 

As  has.  been  said  in  the  case  of  Nolen  ▼. 
Reichman,  supra: 

"The  presumption  is  always  in  favor  of  the 
validity  of  legislation;  and,  if  there  could  ex- 
ist a  state  of  facts  justifying  the  classification 
or  restriction  complained  of,  the  courts  will  as- 
sume that  it  existed." 

We  can  readily  understand  that  greater 
danger  may  be  caused  to  the  public  by  the 
operation  of  numerous  motor  busses  continu- 
ously throughout  the  day,  over  and  along 
crowded  streets  filled  with  congested  traffic, 
and  without  limitation  as  to  the  street  or 
streets,  or  parts  thereof,  over  which  they 
may  operate,  than  from  the  operation  of  taxi- 
cabs  and  other  rent  cars,  which  are  requir- 
ed to  occupy  a  fixed  place  or  stand  when  not 
in  operation,  and  which,  when  transporting 
passengers,  do  not  ordinarily  run  over  the 
streets  on  which  the  heaviest  traffic  exists, 
or  from  the  operation  of  a  street  railway 
along  a  fixed  track  and  on  steel  rails.  As  is 
said  in  Nolen  t.  Belchman,  supra: 

"Furthermore,  a  substantial  distinction  be- 
tween the  property  of  the  owner  of  a  street 
railway  and  that  of  the  owner  of  a  'jitney' 
should  not  escape  attention.  The  former  con- 
sists of  a  fixed  plant,  including  rolling  stock, 
which  Is  operative  only  along  tracks  provided 
for  the  purpose,  while  that  of  the  latter  is  fugi- 
tive in  character,  since  it  is  operative  through 
its  own  power  upon  any  portion  of  the  surface 
«f  an  ordinary  highway.  It  results  that  the 
street  railway  property  is  in  its  nature  an  in- 
demnity against  the  consequences  of  negligence, 
and  so  is  at  least  an  equivalent  for  the  bond  of 
indemnity  which  is  here  resisted  by  the  owner 
of  the  litney.'    •    •  •• 

"It  may  well  have  been  that  the  Legislature 
had  in  mind,  when  it  enacted  the  statute  in 
questioiL  that  those  engaging  in  the  business 
which  the  act  sought  to  regulate  operated  ve- 
hicles susceptible  <a.  becoming  dangerous  to  tilie 


public  by  the  manner  of  their  operation;  that 
they  had  no  fixed  track  upon  which  to  rue 
and  were  at  Ul>erty  to  move  over  the  entire 
surface  of  the  street;  that  they  had  no  sched- 
ule; that  pedestrians  had  no  way  of  know- 
ing when  and  where  to  expect  them ;  that 
they  increased  .the  danger  to  persons  using 
the  street,  whether  as  pedestrians  or  while 
boarding  or  leaving  street  cars  or  other  ve- 
hides;  that  they  stopped  at  street  crossings, 
or  along  the  curb  between  street  crossings,  to 
receive  and  discharge  passengers;  that  very 
often  the  driver  owns  the  machine,  or  at  least 
an  equity  in  it;  that  many  of  them  are  finab- 
dally  irresponsible ;  that  the  patrons  of  such 
vehicles  are  composed  of  men,  women,  and  chil- 
dren: that  the  vehicles,  in  the  hands  of  care- 
less drivers,  might  rush  through  crowded  streets 
at  a  dangerous  rate  of  speed,  probably  without 
any  financial  responsibihty  to  their  patrons  or 
others  upon  whom  damage  might  lie  indicted 
by  such  machines,  because  of  the  negligence  of 
the  operators.    •    •    • 

"There  is  another  distinction  that  should  be 
noted.  It  concerns  the  taxlcab.  While  the 
'jitney*  and  the  taxicab  are  physically  the  same, 

?et  the  services  they  perform  materially  differ. 
'he  service  of  the  one  is  desi|fned  to  accommo- 
date persons  traveling  along  distinct  routes  and 
at  a  rate  of  fare  common  to  all ;  but  the  serv- 
ice of  the  other  is  intended  for  the  accommoda- 
tion of  persons  whose  destinations  involve  vary- 
ing distances  and  lines  of  travel  and  presum- 
ably at  varying  prices.  The  two  kinds  of  serv- 
ice would  signify  substantial  difference  in  num- 
bers of  vehicles  needed  to  meet  the  respective 
demands ;  and  so  the  dangers  attending  the  op- 
eration of  the  'jitney'  presumably  would  mate- 
rially exceed  those  arising  in  the  taxicab  serv- 
ice," 

[•]  Nor  do  we  thlnlc  that  the  ordinance 
discussed  is  inhibited  by  the  provision  con- 
tained in  section  16,  art.  1,  of  the  state  Con- 
stitution, which  prohibits  the  enactment  of 
any  law  impairing  the  obligation  of  con- 
tracts, as  claimed  by  aK>tilant8  in  connection 
with  their  plea  that  they  had  complied  with 
the  requirements  of  Ordinances  Nos.  442  and 
448,  and  that,  in  efTect,  the  enforcement  of 
the  provisions  of  Ordinance  No.  470  would 
be  an  abrogation  of  the  terms  of  the  contract 
entered  into  between  the  city  and  appellants. 
It  is  stated  In  8  Cyc.  038: 

"As  a  license  authorizing  a  person  to  prac- 
tice a  profession,  or  to  cariy  on  a  particular 
business,  is  not  a  contract  which  vests  a  right, 
but  merely  the  grant  of  a  privilege,  such  a  li- 
cense is  not  protected  by  the  constitutional  pro- 
hibition as  to  the  impairment  of  the  obligation 
of  contracts." 

In  Doyle  ▼.  Insurance  Co.,  94  U.  S.  635,  24 
L.  Ed.  148,  the  United  States  Supreme  Court 
says: 

"The  correlative  power  to  revoke  or  recall  a 
permission  is  a  necessary  consequence  of  the 
main  power.  A  mere  license  by  a  state  is  al- 
ways revocable." 

The  applicatian  of  this  well-established 
principle  certainly  does  not  work  any  depri- 
vation to  the  appellants,  inasmuch  as  the 
ordinance  prOTides  that  those  who  have  paid 
a  Ucense  fee  under  the  prior  ordinance  may 
have  a  license  granted  them  under  this  ordi- 
nance for  the  unexpired  term,  or,  ,in  case  the 
licensee  should  elect  to  discontinue  the  opera- 
tion of  his  motor  bus,  the  portion  of  said 
fee  for  the  onezi^red  term  will  be  refunded 
to  Wm-  ^  J 
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[7]  Nor  do  we  tblnk  that  the  ordinance  is 
In  violation  of  section  17,  art  1,  of  the  state 
Constitution,  which  provides,  in  part,  that: 

"No  person's  property  shall  be  taken,  damag- 
ed or  destroyed  for,  or  applied  to,  public  use 
without  adequate  oompensatioB  being  made," 
etc. 


plaintiffs  alleged  in  their  petition. 

Nor  do  we  think  that  it  is  contrary  to  sec- 
tion 19,  art  1,  of  the  state  Constitntlon, 
which  provides  that: 

"No  dtizen  of  this  state  shall  be  deprived  of 
life,  liberty,  propertjr,  privileges  or  immunities, 
or  ID  any  manner  disfranchised,  except  by  the 
due  course  of  the  law  of  the  land." 

This  contention,  raised  by  appellants  in 
their  petition,  may  most  pertinently  be  di- 
rected to  section  6  of  said  ordinance,  which 
authorizes  the  board  of  commissioners,  up- 
on a  showing  that  a  licensee  has  been  con- 
victed of  a  violation  of  a  provision  of  this 
ordinance,  to  revoke  or  suspend  such  license 
if  it  deem  proper.  It  has  been  held  that 
where  the  authority  to  revoke  a  license  is  not 
given  a  municipality  in  its  charter,  and  is  not 
expressly  authorized  by  ordinance,  such  rev- 
ocation Is  not  within  the  powers  of  the  gov- 
erning o£Bcers  of  such  municipality  (25  Cyc. 
825),  though  the  authority  of  revocation,  it 
seems,  may  be  presumed  by  virtue  of  the 
charter  power  to  issue  the  license  (Newson 
V.  City  of  Galveston,  76  Tex.  559,  13  S.  W. 
368,  7  Li  E.  A.  797 ;  City  of  Jacksonville  v. 
I^dwith,  26  Ela.  163,  7  Sooth.  885,  9  L.  R.  A. 
69,  23  Am.  St  Bep.  658,  with  notes  there- 
under). 

But  section  8  of  Ordinance  No.  448  contains 
the  same  provision  as  to  the  power  of  revoca- 
tion or  withdrawal  of  license  as  in  section  6 
of  Ordinance  Na  470.  Plaintiffs  had  accept- 
ed such  terms  when  they  applied  for  license 
under  the  older  ordinance;  hence  it  would 
seem  that  they  are  not  now  in  a  position  to 
complaiiL    25  Cy&  p.  626,  subd.  "c." 

[8]  Nor  do  we  think  that  It  can  be  success- 
fully contended  that  the  ordinance  is  in  con- 
flict with  article  8,  §  2,  of  the  state  Constitn- 
tidn,  which  provides  that: 

"All  occupation  taxes  shall  be  equal  and  uni- 
form upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  the  tax," 
etc. 

For,  in  the  first  place,  the  license  fee  there- 
in provided  is  not  in  the  nature  of  an  occu- 
paUon  tax  (Ex  parte  SulUvan,  178  S.  W. 
537 ;  Hoefling  &  Son  v.  City  of  San  Antonio, 
86  Tex.  228,  20  S.  \^  85,  16  li.  B.  A.  608) ; 
and,  in  the  second  place,  it  is  not  shown  that 
there  is  any  difference  as  to  the  license  re- 
quired of  or  in  other  burdens  placed  upon 
different  individuals  engaged  In  the  opera- 
tion of  motor  busses,  and  it  is  only  when  a 
discrimination  is  shown  as  between  members 
of  the  same  class  that  this  constitutional 
guaranty  may  be  Invoked  (State  v.  Railway, 
lOO  Tex  173,  97  S.  W.  71 ;  Texas  Company 
f.  Stephens,  100  Tex.  628,  103  S.  W.  481). 

[9]  Nor  do  we  think  there  is  anything  in 
the  allegation  that  by  the  enforcement  of 


said  ordinance  there  will  be  the  creation  of  a 
monopoly  of  the  carrying  of  passengers  in  the 
dty  of  Ft  Worth  in  favor  of  the  street  car 
company  or  of  the  taxlcabs  and  other  rent 
vehicles,  and  In  this  respect  in  violation  of 
section  26,  art  1,  of  the  Constitution.  The 
ordinance  itself  does  not  disclose  any  such 
intent  or  purpose  on  the  part  of  the  board 
of  commissioners  of  Ft  Worth,  nor  does  it 
suggest  such  a  result  In  the  absence  of  such, 
a  showing,  we  would  not  be  authorized  to  in- 
dulge In  speculation  or  surmise  as  to  the  ex- 
istence of  such  motives  on  the  part  of  the 
municipal  legislative  body,  or  that  such  re- 
sult would  probably  flow  from  the  enactment 
of  said  ordinance.  It  is  held  that  the  motive 
of  a  legislative  body  in  enacting  a  law  will 
not  be  inquired  into  by  the  courta  Soon 
Hing  V.  Crowley,  113  U.  S.  708,  6  Sup,  Ct  730, 
28  L.  Ed.  1145;  Shenandoah  Ume  Co.  v. 
Mann.  115  Va.  865,  80  S.  B.  763,  Ann.  Cas. 
1915C,  973;  Cooley.on  Constitutional  Limita- 
tions (7th  Ed.)  258;  36  Cyc.  1137. 

[iO,  11]  Nor  does  the  fact  that  the  plaintiffs 
herein  are  not  in  a  position  to  comply  with 
the  terms  and  provisions  of  the  ordinance  un- 
der discussion,  of  itself,  establish  the  inva- 
lidity or  unreasonableness  of  such  ordinance. 
It  is  true  that  the  provision  requiring  a  sure- 
ty bond  may  necessitate  the  incurrence  of 
an  expense  which  the  plaintiffs  may  not  be 
able  to  bear,  and  that  therefore  they  will  be 
required  to  abandon  the  operation  of  their 
motor  busses,  but  that  in  itself  does  not  es- 
tablish the  unreasonableness  or  invalidity  of 
the  ordinance.  Nor  does  the  fact  that  plain- 
tiffs will  suffer  a  pecuniary  injury  by  reason 
of  the  enforcement  of  said  ordinance  even 
tend  to  establish  the  truth  of  the  contention 
that  the  ordinance  Is  invalid.  As  said  by  Mr. 
Justice  Brewer  In  the  N.  Y.  Be  N.  E.  K.  Co. 
Cases,  dted  In  Grainger  v.  Jockey  Club,  148 
Fed.  513,  78  O.  O.  A.  199,  8  Ann.  Cas.  997: 

"The  truth  is  that  the  exercise  of  the  police 
power  often  works  peconiary  tnjiiry,  but  the 
settled  rule  of  this  court  is  that  the  mere  fact 
of  pecuniary  injury  does  not  warrant  the  over- 
throw of  legislation  of  a  police  character." 

In  the  Jacobson  Case,  197  U.  S.  11,  25  Sup. 
Ot  358,  49  U  Ed.  643,  Mr.  Justice  Harlan 
says: 

"In  every  well-ordered  society  charged  with 
the  dutv  of  conserving  the  safety  of  its  members 
the  rights  of  the  individual  In  respect  of  bis 
liberty  may  at  times,  under  the  pressure  of  great 
dangers,  be  subjected  to  such  restraint  to  be  en- 
forced by  reasonable  regulations,  as  the  safety 
of  the  general  public  may  demand." 

In  the  Barbier  Case,  113  U.  S.  27,  5  Sup. 
Ct  357,  28  L.  Ed.  923,  dted  in  the  same  opin- 
ion, Mr.  Justice  Field  says: 

"Though,  in  many  respects,  necessarily  spe- 
cial in  uieir  character,  they  [statutory  regula- 
tions] do  not  furnish  just  ground  of  complaint 
if  they  operate  alike  on  «11  p«w>na  and  prop^ty 
under  the  same  circumstances  and  condkion& 
Class  legislation,  discriminating  against  some 
and  favoring  others,  is  prohiMted,  but  legisla- 
tion which,  in  carrying  out  a  pnblle  porpoae, 
is  limited  in  its  application,  if  wittiin  the 
sphec*  of  its  (iteration  it  affects  aliln  all  per^ 
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sons  similarly  sitoated,  is  not  within  tiie  amend- 
ment." Fourteenth  Amendment,  U.  S<  Consti- 
tution. 

[12]  In  concluslcm  we  desire  to  say  that, 
BO  far  as  we  bare  been  able  to  determine,  tiie 
ordinance  In  question  was  authorized  under 
the  general  police  powers  with  which  the 
charter  vested  the  board  of  commissioners, 
as  well  as  other  charter  provisions  hereinbe- 
fore mentioned,  and  that  we  cannot  say  that 
the  ordinance  should  be  held  Invalid  on  any 
of  the  grounds  urged,  or  that  it  contains  any 
unreasonable  terms  and  conditions,  or  is  dis- 
criminatory In  Its  nature.  Therefore  we  hold 
that  the  trial  court  did  not  err  in  denying 
the  conllnuance  of  the  injunction  as  prayed 
for,  and  the  Judgment  of  said  court  is  hereby 
afGrmed. 

Affirmed. 

On  Motion  for  Rehearing. 

[1 S]  Counsel  for  appellants  has  filed  an  able 
and  vigorous  motion  for  rehearing,  and  lu 
it  insistently  urges  that  In  our  original  opin- 
ion, as  well  as  in  the  <9inions  of  all  the  other 
courts  passing  upon  the  "Jitney"  ordinances, 
the  courts  have  overlo<^ed,  or  at  least  failed 
to  discuss,  a  feature  which  he  thinks  renders 
said  ordinances  discriminatory.  It  Is  urged 
that  in  the  requirement  of  a  surety  bond  of 
the  "Jitneys"  the  city  can  only  Justify  such 
a  provision  upon  the  ground  that  It  will  tend 
to  make  the  "Jitney"  operators  more  careful, 
exercise  greater  diligence  to  avoid  injury  to 
the  public,  but  that  this  duty — ^L  e.,  not  to 
negligently  or  willfully  injure  any  person 
upon  the  streets  of  the  city — is  a  duty  which 
Is  no  more  chargeable  upon  the  "jitney"  oper- 
ator than  upon  the  driver  of  a  rent  car  or 
taxlcab,  or  upon  an  individual  who  is  not 
operating  his  car  for  hire;  that  the  condi- 
tions, in  this  respect,  under  which  the  several 
dosses  of  motor-propelled  vehicles  operate 
upon  the  streets  are  the  same ;  that  the  same 
driver  may  during  a  part  of  the  day  c^erate 
the  "Jitney,"  and  during  another  part  of  the 
day  drive  a  private  car  or  a  rent  car;  that 
the  pubUc  Is  no  more  subject  to  Injury  from 
the  same  driver's  operation  of  a  "jitney"  in 
the  forenoon  than  from  his  operation  of  a 
car  other  than  the  "Jitney"  in  the  afternoon ; 
that  bis  duty  In  this  respect  is  no  greater  In 
the  forenoon  than  in  the  afternoon ;  that  the 
mle  Is  that  the  same  obligations  or  restric- 
tions must  be  Imposed  upon  all  persons  sim- 
ilarly conditioned  In  reference  to  the  duty 
regulated.  He  Cites  In  support  of  his  conten- 
tion the  case  of  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Ellis,  165  V.  S.  160,  17  Sup.  Ct  255,  4l  L.  Ed. 
667,  a  suit  Involving  the  validity  of  a  Texas 
statute,  passed  April  6,  1889,  providing  that 
a  plaintiff  whose  claim.  Tinder  |50  for  stock 
killed  by  a  railway  company,  which  had  not 
been  paid  within  30  days,  should  be  entitled, 
in  a  suit,  and  upon  establishing  his  claim, 
to  recover  reasonable  attorney's  fees,  not  to 
exceed  |10.  The  Texas  Supreme  Court  had 
held  this  ACt  valid,  but  the  United  SUtes 


Si^reme  Court,  In  reversing  our  state  court 
upon  this  feature,  said  in  part  as  follows : 

"Considered  as  such  [as  a  whole].  It  is  rimply 
a  statute  imposing  a  penalty  upon  railroad  cor- 
porations for  a  failure  to  pay  certain  debts.  No 
individuals  are  thus  pnnlshed,  and  no  other  cor- 
porations. The  act  singles  out  a  certain  class 
of  debtors,  and  punishes  them  when  for  like  de- 
linquencies it  punishes  no  others.  They  are  not 
treated  as  other  debtors,  or  equally  with  other 
debtors.  •  •  •  It  la,  of  course,  proper  that 
every  debtor  should  pay  his  debts,  and  there 
might  be  no  iq;ipropriety  in  giving  to  every  suc- 
cessful suitor  attorney's  fees.  Such  a  provision 
would  bear  a  reasonable  relation  to  the  delin- 
quency of  the  debtor,  and  would  certainly  create 
no  inequality  of  right  or  protection.  But  before 
a  distinction  can  l>e  made  between  debtors,  and 
one  be  punished  for  a  failure  to  pay  his  debts, 
while  another  is  permitted  to  become  in  like 
manner  delinquent  without  any  punishment, 
there  must  be  some  difference  in  the  obligation 
to  pay,  some  reason  why  the  duty  of  payment 
is  more  imperative  in  the  one  instance  than  in 
the  other.  *  •  •  That  such  corporations  may 
be  classified  for  some  purposes  is  unquestioned. 
The  business  in  which  they  are  engaged  is  of  a 
peculiarly  dangerous  nature,  and  the  Legisla- 
ture, in  the  exercise  of  its  police  powers,  may 
justly  require  many  things  to  be  done  by  them  in 
order  to  secure  life  and  property.  Fencing  of 
railroad  tracks,  use  of  aafe^  couplers,  and  a 
multitude  of  other  things  easily  suggest  them- 
selves. And  any  classification  for  the  imposition 
of  such  special  duties — duties  arising  out  of 
the  peculiar  business  in  whidi  they  are  engaged 
— ^ia  a  just  classification,  and  not  one  within 
the  prohibition  of  the  Fourteenth  Amendment." 

We  do  not  believe  our  holding  In  the  In- 
stant case  and  the  holding  of  the  other 
courts  dted  In  "jitney"  caaea  fails  to  measure 
np  to  the  principle  laid  down  in  the  Bllis 
Case.  It  we  are  correct  in  condnding  ftom 
the  facts  submitted  that  the  operation  of  the 
"Jitney"  on  the  crowded  streets  of  a  dty 
is  a  business  peculiarly  dangerous  to  the  pub- 
lic using  the  streets,  then  the  fulfillment  of 
the  duty  of  care  on  the  part  of  the  operators 
Is  more  Important  than  the  performance  of 
such  duty  In  the  case  of  one  only  occasion- 
ally or  Infrequ^itly  driving  a  car  over  said 
streets.  The  danger  is  more  imminent  and 
frequent,  and  might  be  said  to  be  continuous. 
Therefore,  In  the  exercise  of  its  police  pow- 
ers, a  dty  may  require  of  the  "jitney"  opera- 
tors a  further  guaranty  than  It  does  of  oth- 
ers that  be  will  avoid  acts  of  negligence, 
and  that,  in  case  of  an  acddent,  certainly 
more  likely  to  occur  than  In  the  case  of 
operators  of  other  motor  vehicles  mentioned, 
be  will  be  In  a  position  to  respond  for  the 
damage  Infilcted. 

In  St  John  v.  New  York,  201  U.  S.  633, 
26  Sup.  Ct  654.  60  h.  Ed.  896,  6  Ann.  Cas. 
909,  a  case  In  which  the  court  was  dealing 
with  the  question  of  alleged  discrimination 
between  produdng  and  nonproducing  vendors 
of  such  article.  It  being  contended  that  such 
law  was  discriminatory,  for  the  reason  that 
nonproducing  vendors  might  not  exempt 
themselves  from  actions  or  penalties  for  vio- 
lations of  certain  subdivisions  of  said  act 
by  showing  that  the  milk  sold  or  offered 
for  sale  by  them  was  in  the  same  condition 
as  when  it  left  the  herd  of  the  producer,  a 
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privilege  accorded  to  produdng  vendors,  tlie 
United  States  Supreme  Oourt,  after  stating 
tbat  the  purpose  of  tbe  law  was  to  secure  to 
the  population  milk  containing  a  certain 
standard  of  purlt7  and  strength,  and  to  dis- 
close other  milk  unclean,  impure,  unwhole- 
some, etc.,  continued: 

"It  is  not  contended  that  such  purpose  is  not 
within  the  power  of  the  state,  but  It  is  contended 
that  the  power  is  not  exercised  on  all  alike  who 
stand  in  the  same  relation  to  the  purpose,  and 
quite  dramatic  illustrations  are  used  to  show  dis- 
crimination. A  picture  is  exhibited  of  produc- 
ing and  nonprodudng  vendors  selling  milk  side 
by  side ;  the  latter,  it  may  be,  a  puroiaser  from 
the  former;  the  act  of  one  permitted;  the  act 
of  the  other  prohibited  or  penalized.  If  we 
could  look  no  farther  than  the  mere  act  of  sell- 
ing, the  injustice  of  the  law  might  be  demon- 
strated, but  something  more  must  be  considered. 
Not  only  the  final  purpose  of  the  law  must  be 
considered,  but  the  means  of  its  administration — 
the  ways  it  may  be  defeated.  Legidation,  to  be 
practical  and  efficient,  must  regard  this  special 
purpose,  as  well  as  the  ultimate  purpose." 

We  feel  that  the  language  of  the  Supreme 
Court,  as  above  quoted,  is  sufficient  answer 
to  appellants'  contention. 

It  might  be  well  to  state  that,  though  the 
"Jitney"  legislation  is  of  recent  origin,  yet 
the  question  of  the  validity  of  ordinances 
similar  to  the  one  under  consideration  has 
reached  the  courts  of.  last  resort,  both  of 
dvll  and  of  criminal  jurisdiction,  in  many  of 
the  states,  and,  in  no  case,  so  far  as  we  have 
found  fr<Hn  our  examination,  has  the  court 
sustained  the  contention  of  invalidity. 

In  addition  to  the  caaes  dted  in  our 
original  opinion  we  might  cite  City  of  Mem- 
phis V.  State  (Tenn.)  179  S.  W.  631;  TSix 
parte  Bogle,  179  S.  W.  1193,  by  the  Texas 
Court  of  Criminal  Appeals,  decided  Novem- 
ber 3, 191CI  not  yet  <^clally  published;  City 
of  New  Orleans  v.  Le  Blanc,  70  South.  212, 
decided  by  the  Louisiana  Supreme  Court 
November  29,  1915.  In  these  cases  ordi- 
nances with  similar  or  more  onerous  provi- 
sions have  been  upheld. 

Believing  that  In  our  original  opinion  we 
correctly  disposed  of  all  the  issues  involv- 
ed, the  motion  for  rehearing  la  overruled. 


EVANS  V.  SAN  ANTONIO  MACOINB  A 
SUPPLY   CX).     (No.   66S0.) 

(Court  of  Ovil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  10,  1916.    Rehearing  Denied 
Feb.  9,  1910.) 

1.  JUDOHENT   9=»460— SetTTRO    ASIDE    JUDO- 
UBRT— PLBADIRO — SCFFIOIENCT. 

A  petition  to  set  aside  a  judgment,  alleging 
that  in  the  action  in  which  it  was  rendered 
plaintiff  was  successful;  that  judgment  entry 
was  postponed  awaiting  a  transcript  of  the  ev- 
idence to  ascertain  the  account;  that  plaintiff's 
attorneys  prepared  a  pnH>er  judgment  and  left 
it  with  the  files;  that  they  were  called  to  at- 
tend court  at  another  place;  and  that  defend- 
ant's attorneys  procured  the  signature  and  en- 
try of  a  judgment,  omitting  the  principal  de- 
fendant by  representing  to  the  judge  that  plain- 


tiff's attorneys  agreed  to  the  entry— Is  not  bad 

on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  878,  880,  882-891;  Dec.  Dig.  «8=» 
460.] 

2.   PalNCIPAL    A»D    AOENT    «=3l7S— AUTHOB- 

ITT  or  AoEWT— Notice. 

Where  plaintiff's  seUinc  agent,  before  sell- 
ing goods  to  a  firm,  was  told  uiat  one  member 
had  left  the  firm  and  that  the  goods  were 
bought  by  the  other  member  for  himself,  the 
plaintiff  could  not  recover  from  the  retiring 
member,  although  the  agent  did  not  in  fact 
have  authority  to  extend  credit,  and  orders  had 
to  be  O.  E.'d  at  a  central  office,  since  it  was 
his  duty  to  report  to  his  principal  the  dissolu- 
tion of  a  debtor  firm,  and  the  iwincipal  was 
charged  with  notice  of  all  matters  which  his 
agent  ought  to  have  communicated. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  C!ent  Dig.  |i  680-684;    Dec.  Dig.  «=> 

Appeal  from  Hidalgo  (>)nnty  Court;  W. 
H.  Oossage,  Judge. 

Suit  by  the  San  Antonio  Machine  &  Sui^ly 
(Company  against  Marvin  Evans.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  rrananded. 

Klbbe,  Polk  &  Perkins,  of  Brownsville,  for 
appellant  Brown  &  Strickland,  of  Mission, 
for  appellee. 

CABL,  J.  This  is  a  suit  by  appellee  to  set 
aside  a  certain  Judgment  rendered  In  cause 
No.  389  in  the  county  court  of  Hidalgo  coun- 
ty, wherein  appellee  was  plaintiff  and  the 
Pharr  Auto  &  Supply  0>mpany,  a  firm  com- 
posed of  E.  C.  Buth  and  Marvin  Evans,  were 
defendants,  and  for  Judgment  on  the  merits 
of  the  cause  in  said  suit  stated  against  said 
partnership  and  the  members  thereof.  Sub- 
stantially the  grounds  upon  which  it  was 
sought  to  set  the  Judgment  aside  were  these: 
That  after  hearing  the  pleadings  and  evi- 
dence, the  cause  having  been  tried  before  the 
Judge,  the  court  stated  that  he  would  not 
render  Judgment  for  the  plaintiff  until  he  re- 
ceived a  transcript  of  the  evidence  from  the 
stenographer  and  fuUy  examined  the  several 
items  sued  for;  and  thereafter  on  three  sev- 
eral days  the  attorney  for  appellee  inquired 
of  the  Judge  as  to  what  action  he  had  taken, 
and  the  court  stated  that  final  Judgment 
would  be  rendered  as  soon  as  the  testimony 
was  received  and  the  correct  amount  of  the 
account  was  ascertained.  Thereupon  appel- 
lee's attorney  prepared  a  Judgment  in  favor 
of  the  plaintiff  against  the  company  and  the 
members  for  $794.26,  and  placed  it  among  the 
papers  of  the  case  in  cause  No.  389,  and  noti- 
fied the  oourt  of  same;  that  thereupon  the 
Judge  announced  in  open  court  that,  as 
soon  as  he  received  the  transcript  of  the  evi- 
dence and  found  same  correct,  he  would 
cause  the  same  to  be  entered,  and  that  if  the 
amounts  were  not  correct,  he  would  make 
the  necessary  correction  In  regard  thereto 
and  enter  same;  that  appellee's  attorneys 
were  compelled  to  attend  a  trial  in  San  An- 
tonio and  could  not  remain,  and  the  Judge 
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stated  that  It  would  not  be  necessary  for 
them  to  remain,  as  be  would  see  that  the 
proper  judgment  was  entered.  Thereupon 
said  attorneys  left  for  San  Antonio  and  did 
not  return  until  after  the  term  closed,  and 
they  relied  upon  the  court's  assurance.  It 
Is  further  alleged  that  oo  the  last  day  of 
the  term  one  of  the  attorneys  for  Mairln 
Evans  presented  to  the  court  a  decree  In  said 
cause  which  gave  the  plaintiff  Judgment 
against  the  Pharr  Auto  &  Sm^ly  Oompany 
and  E.  C.  Ruth,  the  wholly  insolvent  mem- 
ber, but  provided  that  no  Judgment  should  be 
taken  against  Marvin  Evans,  he  to  go  hence 
without  day,  recovering  his  costs  of  the 
plaintiff.  It  is  alleged  that  the  Judge  told 
him  that  since  the  plaintiff  had  recovered 
Judgm^it,  it  would  be  proper  for  its  attoiv 
neys  to  draw  the  Judgment;  but  this  at- 
torney thereupon  said  that  plaintiff's  at- 
torneys had  agreed  with  him  that  he  draw 
the  Judgment,  and  that  the  one  he  had  pre- 
pared was  agreeable  to  plaintiff's  attorneys. 
The  trial  Judge  was  in  a  hurry  to  go  to 
Brownsville,  in  another  county,  and  when 
said  statements  were  made  to  him,  he  enter- 
ed his  approval  and  signature  on  the  decree 
so  presented  vrlthout  reading  the  same,  and 
did  not  know  that  Evans  was  left  out  of  said 
decree,  having  relied  on  the  statements  of  ap- 
pellant's attorney  that  such  Judgment  was  in 
accordance  with  the  agreement  made  between 
the  attorneys.  The  term  of  court  had  closed 
when  appdlee's  attorneys  returned  from  San 
Antonio,  and  the  trial  Judge  did  not  know 
what  the  decree  provided  until  some  time 
after  the  term  had  closed.  Fraud,  accident, 
or  mistake  are  relied  upon  to  set  the  Judg- 
ment asidev  and  it  is  alleged  that  the  Pharr 
Auto  &  Supply  CkMupany  has  no  assets  and 
Buth  is  wholly  insolvent.  These  matters 
were  all  set  out  in  the  petition,  and  the  Judg- 
ment prepared  by  plaintiff  below,  the  peti- 
tion In  cause  No.  389,  and  the  Judgment  en- 
tered as  prepared  by  appellant's  attorney 
were  all  attached  thereto  as  exhibits  and 
made  a  part  of  the  petition  In  this  cause. 

[1]  The  first  assignment  is  that  the  court 
erred  in  overruling  the  general  demurrer  to 
the  petition,  but  we  think  this  is  without 
merit,  and  overrule  the  same. 

[2]  The  second  assignment  complains  of 
the  refusal  of  the  court  to  give  an  instructed 
verdict  for  defendant,  Marvin  Evans,  because 
the  uncontradicted  evidence  shows  that  the 
account  was  made  after  notice  to  appeUee 
that  he  had  withdrawn  from  the  firm.  The 
firm  was  dissolved  on  January  11,  1013,  and 
this  written  agreement  of  dissolution  was 
filed  for  record  on  February  28,  1913,  in 
Hidalgo  county.  The  first  Item  of  the  ac- 
count sued  on  is  dated  January  20,  191S. 
Ruth  testified,  and  he  was  uncontradicted, 
that  b«  told  Mayfleld,  appellee's  salesman, 
that  he  and  Evans  had  dissolved  partnership 
before  the  first  order  was  given.  Be  said 
he  and  May  field  had  talked  about  the  matter, 


and  he  told  Mayfleld  that  the  reason  he 
would  not  give  blm  an  order  In  December 
was  because  the  firm  was  going  to  be  dis- 
solved, Evans  retiring,  and  that  whoi  he 
did  give  the  order,  he  told  Mayfield  that  he 
had  bought  Evans  out  and  therefore  gave  the 
order  himself.  So  the  uncontradicted  evi- 
dence is  to-  the  effect  that  the  salesman  had 
actual  knowledge  of  the  dissolution  at  the 
time  and  before  these  items  were  bought. 
AppeUee  seeks  to  avoid  the  force  of  this  by  the 
testimony  of  Its  general  manager  at  Corpus 
Christ!,  to  the  effect  that  the  agent  had  noth- 
ing to  do  with  extending  credit;  that  all 
orders  had  to  be  O.  E.'d  by  blm  at  the  Cor- 
pus Chrlstl  office,  and  that  he  had  rec^ved 
no  notice  of  the  dlssolntion  of  the  firm ;  that 
Mayfleld  had  no  authority  to  receive  such 
notice  so  as  to  bind  the  company,  because 
it  was  contrary  to  his  Instructions.  The 
only  matter  we  need  inquire  into  is  as  to 
whether  the  notice  to  Mayfield  was  notice  to 
the  appellee  or  his  principal.  The  well- 
known,  general  rule  is  that  notice  to  the 
agent  Is  notice  to  the  principal.  The  busi- 
ness of  this  agent  was  to  sell  goods  for  his 
principal,  and  it  was  his  duty,  as  such  agent, 
to  make  known  to  his  principal  such  matters 
as  came  to  his  knowledge  in  regard  to  his 
duties  in  transacting  that  business;  Indeed, 
to  disclose  all  facts  coming  to  his  knowl- 
edge which  might  be  necessary  for  the  pro- 
tection or  guidance  of  his  principal. 

"This  duty  the  law  presumes  the  agent  to 
have  performed,  and,  according  to  the  view  now 
being  considered,  imputes  to  the  principal  what- 
ever notice  or  knowledge  the  agent  then  possess- 
ed, whether  he  has  in  fact  disclosed  it  or  not." 
Mechem  <»x  A|[enc7,  §  719. 

^'When  a  prmcipal  has  consummated  a  transr 
action  in  whole  or  in  part  through  an  agent, 
it  is  contrarv  to  equity  and  good  conscience 
that  he  should  be  permitted  to  avail  himself 
of  the  benefits  of  his  agent's  participation  with- 
out becoming  responsible  as  well  for  his  acent^s 
knowledge  as  for  his  agent's  acts."  Irvuie  v. 
Grady,   SB   Tex.   124,   19  S.   W.   102a 

Mayfleld  did  not  testily,  and  the  uncon- 
tradicted evidence  to  the  effect  that  he  was 
notified  of  the  dissolution  would  not  be  met 
by  testimony  that  he  had  no  authority  to  re- 
ceive such  notice,  and  that  the  general  man- 
ager had  no  sudi  knowledge,  because  his 
business  was  to  r^resent  his  principal  in 
selling  goods  and  to  keep  his  principal  In- 
formed as  to  all  matters  pertaining  thereto. 
The  dissolution  of  a  firm  whereby  the  main 
man  retired  would  certainly  i)ertaln  directly 
to  the  duties  of  the  salesman,  and  the  law 
charges  the  principal  with  that  knowledge 
^^cb  the  agent,  in  line  with  bis  duty,  ought 
to  have  communicated.  This  assignment  and 
the  third  are  sustained.  Bergman  Produce 
Co.  V.  Brown,  172  S.  W.  558 ;  Rodgers-Wade 
Pum.  Co.  V.  Wynn,  156  S.  W.  342;  Fordtran 
et  aL  V.  Ounningham,  141  S.  W.  563. 

There  la  nothlog  else  in  this  appeal  which 
we  care  to  discuss.  The  Judgment  wdll  be 
reversed,  and  the  cause  remanded  for  trial, 
as  herein  Indicated. 
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SCRUGGS  T.  GAOa     (No.  8289.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec  18,  1915.     Rehearing  Denied  Jan. 

22,  1916.) 

1.  Af  PBAL  AND  EBBOB  «=3l060  —  RlVIBW  — 

Habmless  Ebbob. 

Where  a  wife  claimed  as  her  separate  prop- 
erty an  automobile  sold  b:?  her  husband  to  de- 
fendant, erroneous  admission  of  evidence  eon- 
cernini;  the  wife's  suit  for  divorce  was  harm- 
leM,  where  the  court's  finding  that  the  machine 
was  the  property  of  the  wife  was  based  on 
transactions  occurring  before  the  suit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1068,  1069,  415S-4157, 
4166;    Dec  Dig.  €=1050.] 

2.  Husband  and  Wife  <8=>202— Wete'B  Pbop- 
ebty— fubchase  itboll  hubbano  —  con- 
8TBUCTIVK  Notice. 

Defendant,  who  purchased  an  automobile 
from  plaintiffs  husband,  is  not  charged  with 
constructive  notice  of  plaintiff's  suit  for  di- 
vorce where  at  the  time  of  the  purchase  cita- 
tion had  not  been  served. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  f  429 ;    Dec.  Dig.  €=>202.] 

8.   HUBBAND  AND  WiFB  €=s»137 — PbOPEBTY  OF 

WiFB— Sale  by  Husband. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4C21  and  4622,  declaring  that  the  husband 
shall  have  sole  control  over  nis  separate  prop- 
erty and  the  wife  over  her  separate  property, 
and  that  the  husband  shall  have  power  of  dis- 
position of  the  community,  a  husband  has  no 
authority  to  sell  an  automobile  belonging  to  his 
wife. 
[Ed.  Note. — ^For  other  cases,  see  Husband  and 
/ife.  Cent  Dig.  §S  228-230;  Dec.  Dig.  <S=> 
137.] 

4.  Husband  and  Wife  «s»202  —  Wife's 
Pbopebtt— Saub  bt  Husband— Bona  Fide 

PUBCHABEB&— PRESUUFTION. 

Where  defendant,  who  purchased  from 
plaintiff's  husband  her  automobile,  which  was 
bought  during  coverture  with  her  funds,  did  not 
rely  on  the  presumption  that  the  machine  was 
community  property,  but  believed  the  husband 
to  be  unmarried,  he  cannot  claim  as  a  bona  tide 
purchaser  on  the  theory  that  a  purchaser  from 
the  husband  only  of  property  acquired  during 
marriage,  but  with  the  separate  property  of  the 
wife,  may  rely  on  the  presumption  that  it  was 
community  property  and  be  protected  as  an  in- 
nocent purchaser. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  J  429;  Dec  Dig.  ®=»202.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Marvin  H.  Brown,  Judge. 

Action  by  Blanche  Gage  against  Lee  W. 
Scrsggs.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  O.  Prevrttt,  of  Ft  Worth,  for  appellant 
McMurray  &  Gettys,  of  Decatur,  for  appellee. 

DUNKLIN,  J.  In  a  statutory  suit  for  trial 
Of  rights  of  property  In  an  automobile  be- 
tween Mrs.  Blanche  Gage,  wife  of  W.  L. 
Oage,  as  plaintiff,  and  Lee  W.  Scruggs,  as  de- 
fendant, a  judgment  was  rendered  In  favor  of 
plaintiff,  and  defendant  has  appealed. 

The  case  was  tried  without  a  Jury,  and  the 
trial  Judge  filed  findings  of  fact  and  conclu- 
sions of  law  upon  which  the  Judgment  was 
predicated. 


Briefly  stated,  the  facts  found  were  as  fol- 
lows :  Early  in  the  year  1914,  Mrs.  Gage  and 
her  husband  agreed  to  a  separation,  but  no 
divorce  was  procured.  Thereafter  defendant 
Scruggs  bought  the  automobile  In  controver- 
sy, then  worth  $700,  from  W.  L.  Gage,  hus- 
band of  Mrs.  Gage.  At  the  time  of  sntdi  pur- 
chase the  automobile  was  the  separate  prop- 
erty of  Mrs.  Gage,  and  prior  to  such  sale  she 
had  instituted  a  suit  against  her  husband  in 
the  county  court  of  Wise  county  for  the  re- 
covery of  the  machine,  and  at  no  time  had 
she  given  her  husband  authority  to  sell  it 
Scruggs  was  not  an  innocent  purchaser  of  the 
machine  for  value  and  without  notice. 

[1]  While  not  specifically  shown  in  the  trial 
Judge's  findings,  the  following  additional  facts 
were  established  beyond  controversy,  and  in 
support  of  the  judgment  may  be  presumed  to 
have  been  found  also:  Scruggs  bought  the 
machine  from  W.  L.  Gage  in  Ft  Worth  on 
the  same  day  the  suit  was  filed  against  him 
in  Decatur  by  his  wife  to  recover  the  ma- 
chine and  not  more  than  two  hours  after  the 
same  was  filed,  paying  Gage  therefor  $525 
in  cash;  but  no  proof  was  offered  to  show 
that  citation  in  that  suit  had  then  been 
served  upon  Gage.  At  the  time  of  the  pur- 
chase Scruggs  did  not  know  that  the  machine 
belonged  to  Mrs.  Oage,  did  not  Imow  that 
Gage  was  a  married  man,  and  did  not  know 
of  the  institution  of  the  suit  in  Decatur  to  re- 
cover the  machine.  In  that  suit  final  Judg- 
ment subsequently  was  rendered  In  favor  of 
Mrs.  Gage  for  recovery  of  title  and  posses- 
sion  of  the  machine. 

It  affirmatively  appears  from  recitals  in 
the  court's  findings  that  the  conclusion  reach- 
ed that  the  machine  vras  the  separate  proper- 
ty of  Mrs.  Gage  was  based  on  transactions 
between  her  and  her  husband,  whldi  occur- 
red prior  to  the  institution  of  her  suit  against 
her  husband;  hence.  If  there  was  error  at  all 
in  admitting  proof  of  the  institution  of  the 
suit  and  of  the  Judgment  rendered  therein, 
such  error  did  not  barm  ai^tellant,  Scruggs. 

We  are  of  the  opinion  further  that  there 
was  sufficient  evidence  to  sustain  the  findings 
so  recited,  one  of  which  was  that  the  auto- 
mobile was  purchased  with  funds,  the  sepa- 
rate property  of  Mrs.  Gage,  and  the  other 
was  that  after  tlie  purchase  her  hust)and 
made  a  gift  to  her  of  any  possible  interest  he 
might  have  had  In  the  mw chine. 

[2]  But  a  more  difficult  question  Is  pre- 
sented by  an  assignment  diaUenglng  the  ilnd^ 
Ing  that  Scruggs  was  not  an  Innocent  pur 
chaser  of  the  machine  for  value  without  no- 
tice of  the  wife's  title  thereto.  Appellee  in- 
sists that  Scruggs  was  by  law  chargeable 
with  constructive  notlve  of  the  pendency  of 
the  suit  by  Mrs.  Gage  against  her  husband 
for  the  recovery  of  the  machine  and  of  her 
claim  therein  asserted.  This  contentltm  most 
be  overruled  because  there  was  no  proof  of 
service  of  citation  on  the  husband  prior  to 
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his  sale  to  Scruggs.  In  Smith  v.  Cassldy,  73 
Tex.  166, 12  S.  W.  14,  In  determining  the  qne»- 
tion  whether  Swenson  In  taking  a  mortgage 
upon  property  was  chai^Eeable  with  notice  of 
a  prior  suit  which  had  theretofore  been  filed, 
hot  In  which  no  citation  had  been  served  up- 
on the  defendant,  our  Supreme  Ck>urt  said : 

"In  some  of  the  states  suits  are  commenced 
as  in  our  own  by  filing  a  petition,  and  in  oth- 
ers by  issuing  a  writ;  .but  without  regard  to  the 
act  by  which  the  suit  is  commenced  for  other 
purposes  it  seems  to  be  uniTersally  held  that 
for  purposes  of  notice  by  lis  pendens  it  does  not 
begin  till  service  of  process  or  its  publication 
in  case  of  an  absent  defendant.  Lyle  v.  Brad- 
ford, 7  T.  B.  Mmi.  512;  Bennett  v.  Williams, 
5  Ohio,  461;  Goodwin  v.  McGehee,  15  Ala. 
241;  Metcalf  y.  Lamed,  40  Mo.  575.  Against 
such  au  array  of  authorities  we  should  not  feel 
inclined  to  oppose  our  unsupported  opinion  un- 
der any  clrcnmstances,  but  we  see  no  reason  to 
doubt  their  correctness  upon  principle.  We 
think,  therefore,  that  Swenson  was  unaffected 
by  any  notice  of  this  suit  at  the  time  the  mort- 
gage was  executed." 

[3]  Article  4621,  3  Vernon's  Sayles'  Texas 
ClTil  Statutes,  contains,  among  others,  the 
following  provisions: 

"AU  property  of  the  wife  both  real  and  per- 
sonal, owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise  or 
descent,  as  also  the  increase  of  all  lands  thus 
acquired  shall  be  the  separate  property  of  the 
wife.  During  marriage  the  husband  shall  have 
the  sole  management,  control  and  disposition  of 
his  separate  property,  both  real  and  personal, 
and  the  wife  shall  have  the  sole  management, 
control  and  disposition  of  her  separate  proi>erty, 
both  real  and  personal." 

It  thus  appears  that  W.  L.  Gage  had  no 
lawful  authority  to  sell  to  Scruggs  the  an- 
tomobUe  which  was  the  separate  property  of 
Mrs.  Gage.  S^,  also,  Walker  t.  Farmers'  ft 
Merchants'  State  Bank,  146  S.  W.  312,  and 
cases  there  cited;  Givens  t.  Carter,  146  S. 
W.  623;    Mgon  v.  Wharton,  120  S.  W.  880. 

Article  4622,  3  Vernon's  Sayles'  Texas  Civ. 
Statutes,  In  part,  reads: 

"All  property  acquired  by  ^her  the  husband 
or  wife  during  marriage,  except  that  which  ia 
the  separate  property  of  either  one  or  the  other, 
shall  be  deemed  the  common  property  of  the 
hnsband  and  wife,  and  during  coverture  may  be 
disposed  of  by  the  husband  only,  provided,  how- 
ever, the  personal  earnings  of  the  wife,  the 
rents  from  the  wife's  real  estate,  the  interest 
on  bonds  and  notes  belonging  to  her  and  divi- 
dends on  stocks  owned  by  her  shall  be  under 
the  control,  management  and  disposition  of  the 
wife  alone,  subject  to  the  provisions  of  article 
4621,  as  hereinabove  written." 

The  two  statutes  referred  to  embody  amend- 
ments enacted  by  the  Legislature  In  the  year 
1913,  and  were  in  full  force  and  effect  at  the 
time  Scruggs  bought  the  machine  from  W. 
L.  Gage. 

W  By  article  4621,  prior  to  said  amend- 
ment, the  husband  was  given  the  sole  man- 
agement and  control  of  all  the  separate  prop- 
erty of  the  wife,  and  article  4622  reads  as 
follows: 

"All  property  acquired  by  either  hnsband  or 
wife  diuring  the  marriage,  except  that  which  ia 


acquired  by  gift,  devise  or  descent,  shall  be 
deemed  the  common  property  of  the  husband 
and  wife,  and  during  the  coverture  may  be  dis- 
posed of  by  the  husband  only." 

Under  those  former  statutes  a  purchaser 
from  the  husband  only  of  property  which 
had  been  acquired  during  his  marriage,  but 
which  was  purchased  with  funds  the  sepa- 
rate property  of  his  wife,  might  rely  upon 
the  presumption  that  the  same  was  communi- 
ty property  and  be  protected  as  an  Innocent 
purchaser,  in  the  absence  of  actual  or  con- 
structive notice  of  the  wife's  separate  Inter- 
est Assuming,  for  the  sake  of  argument, 
that  the  same  presumption  would  obtain  un- 
der the  amended  statutes,  then  If  Scruggs 
bad  relied  on  that  presumption  when  he  pur- 
chased the  machine  from  W.  L.  Gage,  he 
would  be  in  a  position  to  Invoke  the  benefit 
of  that  presumption;  but  that  he  did  not  re- 
ly on  It  Is  shown  by  his  own  testimony  as 
follows: 

"At  the  time  I  bought  the  automobUe  I  did 
not  know  anything  about  Gage  being  a  married 
man;  I  bad  never  seen  him  before  and  knew 
nothing  about  it.  I  did  not  know  whether  he 
had  ever  been  married  or  not,  whether  he  had  a 
wife  living  or  dead,  or  what  not  I  thought  it 
was  bis  car.  I  bought  it  on  the  representation 
of  Dick  Gage  that  it  was  his  car," 

In  the  absence  of  any  proof  that  In  buying 
the  machine  Scruggs  acted  upon  the  presump- 
tion that  It  was  the  community  property  of 
W.  Ll  Gage  and  wife,  he  is  in  no  position  to 
invoke  the  benefits  of  such  a  presumption. 

The  following  announcement  by  oar  Su- 
preme Court  In  Kempner  v.  Comer,  73  Tex. 
196,  11  S.  W.  194,  decided  under  the  former 
statutes,  is  conclusive  of  that  question,  and 
so  far  as  we  have  been  able  to  discover,  has 
never  been  overruled  by  any  subsequent  de- 
cision of  that  court:^ 

"Where  the  facts  giving  rise  to  the  principle 
of  protection  do  not  exist,  the  principle  capnot 
be  invoked.  It  is  conclusively  shown  that  ap- 
pellants did  not  act  upon  any  presumption  that 
the  notes  were  community  of  Mrs.  Fairris  and 
her  husband;  they  acted  up<m  an  entirely  dif- 
ferent presumption,  or  rather  assumption ;  they 
took  the  notes  as  collateral,  supposing  they 
were  correctly  indorsed  by  the  payee,  without 
any  information  that  the  payee  was  the  wife  of 
T.  Ii.  Fairris  or  that  he  had  indorsed  them 
with  her  name,  l^ey  knew  nothing  of  any 
facts  which  would  authorize  a  presumption  of 
community  and  were  not  deceived  in  relation  to 
such  facts.  They  should  not  be  credited  with 
knowing  such  facts  by  a  mere  fiction  when  the 
proof  is  positive  that  they  had  no  such  knowl- 
edge. The  law  will  not  force  them  into  the 
attitude  of  innocent  and  bona  fide  holders  of 
the  notes  against  the  proof ;  it  will  not  and 
ought  not  to  thrust  a  benefit  of  a  presnmption 
upon  them  when  it  is  affirmatively  shown  that 
the  presumption  had  nothing  to  do  with  the 
transaction.  A  married  woman's  rights  ought 
not  to  be  construed  away  by  any  such  inequi- 
table process  of  reasoning." 

For  the  reasons  indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  is 
affirmed. 
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TOM  y.  R0BEB80N.    (No.  607.)  • 

(Coart  of  Civil  Appeals  of  Teua.    El  Paso. 

Jan.  6,  1016.    On  Rehearing 

Feb.  10, 1016.) 

1.  EVIDBNCK  «=9450— PABOI,  BTIDBHC»— "AU- 

Biouous"  Contract. 

An  "ambiguous"  contract,  to  explain  the 
terms  of  which  parol  evidence  may  be  heard,  is 
one  capable  of  being  understood  in  more  senses 
than  one;  a  contract  obscure  in  meaning, 
through  indefiniteness  of  expression,  or  having 
a  double  meaning. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ${  2066-2082,  2084 ;  Dec.  Dig.  «=» 
450. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ambiguous.] 

2.  CONTBACTS    «=>93  —  OUIBSION    OF    PaBOI. 

AoBEEMENi — Mutual  Mistakb. 

Omission  of  part  of  the  oral  agreement  from 
the  written  contract  is  not  by  mutual  mistake, 
where  one  of  the  parties,  at  the  time  of  sign- 
ing it,  knows  that  all  the  agreement  is  not  em- 
braced in  it. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  415-419;    DecTlHg.  «8=»93.] 

On  Rehearing. 

3.  liANDLOBD    AWD    TENANT    «=>72— CONTKACT 
FOB  LEASB— AHBIQUITT. 

A  contract  reciting  that  R.,  having  land 
leased  for  a  year,  leases  it  to  T.  at  the  same 
price  R.  paid  N,  for  it,  is  not  ambiguous  as  to 
the  time  T.'s  lease  is  to  run,  which  is  only  the 
year  for  which  R.  had  a  lease,  even  though  R. 
again  leases  from  N. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  218,  219 ;  Dec.  Dig.  «=s 
72.] 

Appeal  from  District  Court,  Martin  Coun- 
ty;  S.  J.  Isaacks,  Judge. 

Action  by  J.  B.  Roberson  against  C.  Tom. 
Judgment  for  plaintiff,  and  'defendant  ap- 
peals.  Affirmed. 

Jno.  B.  Littler,  of  Big  Springs,  S.  W.  Pratt, 
of  Stanton,  and  Cbas.  'Glbbs,  of  Midland, 
for  appellant.  Morrison  &  Morrison,  of  Big 
Springs,  for  appellee. 

WALTHALL,  J.  This  Is  a  suit  in  trespass 
to  try  title,  brought  by  J.  B.  Roberson,  ap- 
pellee, against  appellant,  C.  Tom,  seeking 
recovery  of  sections  21  and  29,  block  36, 
township  2  N.,  T.  &  P.  surreys  In  Martin 
county.  Appellee  claimed  right  of  possession 
through  a  lease  contract  from  J.  F.  Norton, 
the  owner  of  the  section.  Appellant,  Tom, 
pleaded  "not  guilty,"  and  further  pleaded 
his!  right  of  possession  as  sublessee  from 
appellee.  Appellee  alleged  that  J.  H.  Epley, 
W,  T.  Epley,  appellant,  and  appellee  each 
own  adjoining  pastures  in  eiaid  county ;  that 
he  (appellant)  owns  section  30,  Uock  36, 
township  2  N.,  and  is  in  the  pasture  of  W.  T. 
Epley;  that  section  33  in  same  block  was 
formerly  in  the  pasture  of  T.  H.  Epley,  but 
is  now  in  appellee's  pasture;  that  said  sec- 
tions 21  and  20,  Involved  in  this  suit,  are 
now  and  for  more  than  ten  years  have  been 
in  his  (appellant's)  pasture;  that  on  Febru- 
ary 18,  1912,  a  suit  was. pending  in  Martin 


county,  In  wliiCb  .suit  W.  T.  Bpley  sued  ap- 
pellee on  certain  notes  and  to  foreclose  a 
lien ;  that  about  the  time  ttu  suit  was  pend- 
ing appellee  had  procured  a  lease  to  said 
sections  21,  20,  and  83,  neither  of  which  was 
then  In  mipellee's  pasture ;  that  pending  the 
suit  the  two  Epleys  and  appellant  and  ap- 
pellee entered  into  a  blocking  contract  with 
reference  to  said  lands,  resulting  in  a  dis- 
missal of  said  suit,  at  appellant's  expense, 
with  the  agreement  thflt  J.  H.  £^ley  should 
yield  his  possession  of  section  33  to  appellee, 
and  that  appellant  should  yield  possession  of 
his  sections  to  J.  H.  Epley,  and  retain  pos- 
session of  said  sections  21  and  20,  and  main- 
tain one  mile  of  fence  along  the  north  line 
of  section  33,  belonging  to  him  (appellant) 
for  the  benefit  of  appellant,  during  the  con- 
tinuance of  said  arrangement ;  that  the  said 
blocking  arrangement  resulted  in  all  con- 
troversies being  adjusted,  each  party  went 
into  possession  of  the  respective  sections,  as 
arranged,  the  suit  was  dismissed,  expenses 
paid,  and  appellee's  notes  extended  for  one 
year,  according  to  agreement;  that  it  was 
understood  and  agreed  that  said  blocking 
agreement  should  continue  as  long  as  the 
parties  to  the  agreement  owned  or  controlled 
the  lands  Involved ;  that  said  agreement  was 
attempted  to  be  reduced  to  writing,  a  copy 
of  which  is  made  a  part  of  appellant's  an- 
swer. Appellant  alleged  that  said  written 
agreement,  as  written  is  ambiguous,  in  that 
"the  intention  of  the  parties  thereto"  is  not 
made  clear;  "that  by  mistake  and  oversight 
the  scrivener  who  reduced  said  agreement 
to  writing  failed  to  state  definitely  the  life 
of  said  agreement,  and  by  mutual  mistake 
the  parties  to  same  signed  said  agreement 
as  drawn."  Appellant  alleged  that  at  the 
date  of  said  agreement  appellee  held  a  lease 
from  J.  F.  Norton  covering  sections  21  and 
29  for  a  term  of  one  year;  that  at  the  ex- 
piration of  said  lease,  and  pursuant  to  said 
blocking  agreement,  appellee  procured  anoth- 
er lease  to  sections  21  and  29  for  a  term  of 
one  year,  and  collected  from  appellant  the 
rental  due  thereon;  that  at  the  expiration 
of  that  lease  appellee  procured  another  lease 
for  one  year,  and  again  collected  of  appel- 
lant the  annual  rental,  paying  same  to  Nor- 
ton, the  ovhier;  that  at  the  expiration  of 
said  first  and  second  lease  contracts  appel- 
lee represented  to  appellant  that  he  would 
procure  a  renewal  of  the  lease  covering  said 
sections  21  and  29  for  the  use  and  benefit 
of  appellant,  and  in  all  things  acquiesced 
in  the  original  blocking  agreement  as  made 
until  the  date  of  the  renewal  of  the  lease 
contract  for  the  year  1915,  appellant  con- 
tinuing to  remain  in  possession  of  said  sec- 
tions 21  and  29  under  said  agreement  dur- 
ing the  years  1012,  1813,  and  1014.  Appel- 
lant alleged  that,  on  account  of  appellee's 
having  acquiesced  in  said  original  blocking 
contract  from  year  to  year   and  respected 
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same  as  a  permanent  blocking  arrangement, 
appellee  la  now  estopped  to  deny  the  agree- 
ment and  demand  possession  of  sectloos  21 
and  29;  tbat  on  account  of  the  conduct  of 
appellee  In  procuring  said  lease  contractfsr 
from  year  to  year,  for  the  use  and  benefit 
of  appellant,  appellant  made  no  effort  to 
secure  a  lease  for  liimself  from  the  own- 
er, but  relied  upon  the  agreement,  and  has 
purchased  cattle  with  which  to  stock  said 
sections,  and  will  be  damaged;  etc ;  that 
at  the  renewal  of  said  lease  by  appellee  of 
sections  21  and  29  for  1915  appellant  offered 
to  pay  the  rental  to  appellee,  and  tendered 
same  In  court. 

Appellee  filed  a  supplemental  petition,  ad- 
mitting and  denying  some  of  the  facts  al- 
leged, not  necessary  to  state  here,  bat  de- 
nied that  there  was  any  agreement  as  to 
X>ermanenC3r  of  the  blocking  agreement,  and 
alleged  that  the  written  agreement  signed 
by  the  parties  was  the  agreement  made,  and 
denied  that  any  mistake  was  made  or  any 
part  of  their  agreement  was  omitted  from 
the  writing;  alleged  that  appellant  paid 
lilm  the  same  rental  he  paid  the  owner,  and 
that  at  the  expiration  of  the  written  agree- 
ment he  verbally  let  said  sections  21  and  29 
to  appellant  each  year,  and  refused  to  extend 
the  verbal  lease  to  appellant  for  the  year 
1915,  proffering,  however,  one  of  said  sec- 
tions to  appellant  for  1916,  which  appellant 
refused  to  accept. 

The  case  was  tried  before  the  court  with- 
out a  Jury.  The  court  made  and  filed  find- 
ings of  t&ct,  and  thereupon  entered  Judgment 
for  appellant 

Findings  of  Facts. 

Appellee  leased  from  the  owner  sections 
21,  29,  and  33  on  the  8th  day  of  February, 
1^2,  for  a  period  of  one  year,  and  has  re- 
newed the  lease  eAdb  year  since.  Sections 
21  and  29  were  In  appellant's  pasture.  After 
prociftlng  the  first  lease  a  controversy  arose 
between  appellant  and  appellee  on  account 
of  the  two  sections  being  in  appellant's  pas- 
ture. l%e  following  ^rrltten  contract  was 
then  made: 
■rrhe  State  of  Texas,  County  of  Martin. 

"This  article  of  agreement  this  day  entered  in- 
to by  and  between  J.  B.  Roberson,  of  Martin 
county,  Texas,  and  C.  Tom,  J.  H.  Epley,  and 
W.  T.  Epley.  of  the  county  of  Martin  and  state 
of  Texas,  witnesseth:  That  said  J.  B.  Rober- 
son, having  all  of  sections  Mos.  21,  29,  and  83 
in  block  No.  86,  township  2  north,  grantee,  Tex- 
as ft  Pacific  Railway  Company,  leased  for 
the  period  of  one  year,  and  the  said  J.  B.  Rob- 
erson leases  to  O.  Tom,  at  the  same  price  be 
paid  to  Norton  for  said  lease,  and  he,  the  said 
Boberson,  retains  the  lease  on  said  section  No. 
88  above  described,  and  for  such  consideration 
for  the  two  sections  the  said  C.  Tom  agrees  to 
pay  all  costs  of  a  suit  that  was  filed  by  W.  T. 
Epley  against  the  said  3.  B.  Roberson  to  fore- 
close vendor's  lien  notes,  provided  it  is  agree- 
able with  W.  T.  Epley  for  him  to  do  so.  It  is 
further  agreed  that  C.  Tom  is  to  have  the  fence 
on  north  line  of  said  Hection  38  described,  to  be 
used  by  J.  B.  Boberson,  during  the  life  of  this 
lease.     It  is  further  agreed  that  one-half  of 


fence  is  to  be  buUt  by  3.  B.  Roberson  and  W. 
T.  Epley  jointly  on  tht  east  side  of  the  sooth 
one-half  of  section  No.  32,  and  I,  J.  B.  Rober- 
son, agree  that  the  one  mile  of  fence  on  the  east 
side  of  section  No.  33  belongs  to  J.  H.  Epley, 
and  the  said  W.  T.  Epley  agrees  to  give  J.  B. 
Roberson  one  year's  time  on  the  land  notes  that 
are  owned  by  J.  B,  Roberson,  as  he,  W.  T.  Ep- 
ley, provided  the  same  time  can  be  secured  from 
Norton.  This  contract  is  signed  by  J.  B.  Rob- 
erson and  G.  Tom  with  the  understanding  it 
will  meet  the  approval  of  J.  H.  Epley  and  W. 
T.  Epley  and  signed  by  them.  Witness  our 
hands  at  Stanton,  Texas,  this  13th  day  of  Feb- 
ruary, A.  Pa  1912.  [Signed]  O.  Tom.  J.  B. 
Roberson.     J.  H.  Epley.     W.  T.  Epley." 

In  the  negotiations  arising  on  account  of 
the  controversy,  Roberson  and  Tom  agreed 
between  themselves  that,  If  Tom  would  se- 
cure an  extension  from  J.  H.  Epley  for  a 
period  of  one  year  on  the  time  of  payment 
of  the  notes  due  to  Epley  by  Roberson,  Rob- 
erson would  let  Tom  use  sections  21  and  39 
so  long  as  he  (Roberson)  should  have  same 
under  lease  or  under  his  control,  it  being  con- 
templated at  the  time  that  Roberson  should 
secure  a  renewal  of  the  one-year  lease  from 
year  to  year ;  after  entering  Into  the  agree- 
ment orally.  In  which  it  was  contemplated, 
as  a  part  of  It,  that  Tom  should  have  the 
use  of  said  two  sections  21  and  29,  so  long 
as  they  were  under  the  control  of  Roberson, 
Roberson  and  Tom  went  to  F.  O.  Alken  to 
have  their  oral  agreement  reduced  to  writing 
and  the  written  contract  signed  by  the  par- 
ties. Including  the  two  Epleys;  that  the 
above  written  contract  was  prepared  by  Aik- 
en, but  was  not  what  was  orally  agreed  to 
and  Intended  to  have  been  reduced  to  writ- 
ing; Roberson  permitted  Tom  to  use  sec- 
tions 21  and  29  from  the  8th  day  of  Feb- 
ruary, 1912,  to  the  8th  day  of  February, 
1916,  and  collected  the  rent  therefor. 

Before  signing  the  written  contract,  Tom 
read  it  or  had  It  read  within  his  hearing, 
and  remarked  that  It  did  not  go  far  enough, 
meaning  thereby  that  It  did  not  cover  all  the 
oral  agreement  between  himself  and  Rober- 
son, but  signed  the  contract  as  written,  after 
understanding  that  It  did  not  contain  all  of 
the  oral  agreement.  Roberson  on  the  8th 
day  of  February  1916,  declined  to  farther 
ipermlt  Tom  to  use  sections  21  and  29,  and 
filed  this  suit  on  March  1st  to  recover  pos- 
session. No  evidence  was  introduced  as  to 
the  rental  value  of  the  two  sections.  The 
written  contract  failed  to  state  the  oral 
agreement  of  Roberson  and  Tom,  in  that  it 
did  not  state  that  Tom  should  have  the  use  of 
sections  21  and  29  (the  land  in  controversy) 
so  long  as  Roberson  should  have  a  lease 
upon  the  two  sections  or  have  them  under 
his  control.  From  the  time  the  written  con- 
tract was  signed  to  the  8th  day  of  Febru- 
ary, 1915,  Roberson  acquiesced  in  that  part 
of  the  oral  agreement  not  put  in  the  writ- 
ing, that  Tom  should  have  the  use  of  the 
two  sections,  so  long  as  he  (Roberson)  should 
have  them  leased,  -or  have  control  of  them. 
At  the  time  of  Roberson'a  refusal  to  further 
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let  Tom  hare  the  use  of  the  sections  21  and 
29,  and  at  the  time  the  judgment  was  enter- 
ed, Roberson  had  a  lease  on  said  two  sec- 
tions, or  had  them  under  his  controL 

[1,1]  Appellant  presents  two  assignments 
of  error.  The  first  Is  to  the  effect  that  the 
Judgment  of  the  court  does  not  conform  to 
the  findings  of  facts  made  by  the  court ;  and 
the  second  assigns  error  In  the  court's  re- 
fusal to  consider  the  oral  testimony  offered 
for  the  purpose  of  explaining  the  alleged  am- 
biguity In  the  written  contract  as  to  Its  dura- 
tion. The  trial  court's  findings  of  fact  In 
all  things  conformed  to  and  sustained  the  al- 
legations In  defendant's  answer  upon  which 
he  relied  for  defense,  except  that  there  was 
no  finding  on  the  Issue  of  fact  pleaded  that 
there  was  a  mutual  mlstalce  made  in  draft- 
ing the  written  contract,  In  that  It  omitted 
to  state  that  Hoberson  agreed  to  let  Tom  use 
said  two  sections  of  land  so  long  as  he  should 
have  same  under  lease  or  under  his  control, 
and  that  the  omission  of  said  fact  from  the 
contemporaneous  agreement  was  through  mis- 
take as  alleged ;  that  the  omission  was  through 
mistake  wafi  an  essential  element  of  defense. 
Nor  did  the  court  find  that  the  contract  was 
ambiguous.  The  omission  of  that  part  of  the 
parol  agreement  from  the  writing  would  not, 
in  our  opinion,  make  the  contract  ambigu- 
ous. An  ambiguous  contract  is  one  capable 
of  being  understood  in  more  senses  than  one ; 
a  contract  obscure  in  meaning,  through  in- 
definiteness  of  expression,  or  having  a  double 
meaning.  If  a  contract  is  in  fact  ambiguous, 
parol  proof  can  be  heard  to  explain  the  terms 
or  expressions  or  language  used,  and  only 
for  that  purpose  can  negotiations  leading  up 
to  the  written  contract  be  used.  Lemp  v. 
Armengal  et  al.,  86  Tex.  693,  26  S:  W.  941; 
Clark  V.  Regan,  45  S.  W.  169.  The  evidence 
does  not  show  that  a  mistake  was  made  in 
omitting  from  the  writing  any  part  of  the 
parol  agreement.  The  court  found  that  be- 
fore signing  the  written  contract  Tom  read 
same,  or  bad  same  read  within  his  hearing, 
and  remarked  that  it  did  not  go  t&i  enough, 
meaning  thereby  that  it  did  not  cover  all  of 
the  agreement  between  himself  and  Rober- 
son, but  signed  the  contract  after  understand- 
ing that  it  did  not  contain  all  of  the  agree- 
ment If  Tom  knew  at  the  time  he  signed 
the  contract  that  all  of  the  parol  agreement 
was  not  embraced  tn  the  written  contract, 
its  omission  therefrom  could  not  constitute 
a  mistake.  Lott  v.  Kaiser,  61  Tex.  665.  In 
Janes  v.  Pred  Helm  Brewing  Co.,  44  S.  W. 
896,  the  court  said: 

"If  the  defendants  desired  to  show  that  the 
nrritten  contract  did  not  embrace  the  entire 
terms  of  the  contract  between  plaintiS  and  W. 
T.  Jones,  they  should  have  alleged  that  fact  in 
their  pleadings,  and  further  alleged  that  it  was 


omitted  either  through  fraud,  accident  or  mis- 
take, and  the  evidence  must  have  sui^>orted  this 
allegation."  Railway  Co.  v.  Garrett,  52  Tex. 
139. 

Neither  the  evidence  nor  the  findings  of 
the  court  support  the  allegation  of  mutual 
mistake.  The  only  material  i)oint  of  appel- 
lant's contention  in  the  case,  and  to  which 
bis  pleading  is  directed,  is  the  issue  of  mis- 
take in  not  embracing  the  alleged  omitted 
part  of  the,  parol  agreement  in  the  written 
contract;  and  the  evidence  having  wholly 
failed  to  show  a  mistake,  the  trial  ooort 
could  not  properly  have  entered  any  other 
judgment  than  the  one  entered.  The  court 
was  not  in  error  In  rendering  judgment  for 
appellee. 

The  case  is  affirmed. 

On  Rehearing. 

[t]  In  passing  upon  motion  for  rehearing, 
we  have  concluded  that  the  following  should 
be  added  to  the  original  opinion: 

The  writing  recites: 

"The  lessor,  Roberson,  having  the  land  leased 
for  the  period  of  one  year,  the  said  J.  B.  Rober- 
son leases  to  C.  Tom,  at  the  same  price  he  paid 
to  Norton  for  said  lease." 

It  la  apparent  from  this  langiuge  that  the 
life  of  the  lease  was  the  time  Roberson  bad 
it  leased.  Tom  was  bound  to  know  that  be 
got  no  more  by  his  contract  than  Roberson 
himself  bad.  The  time  for  which  Roberson 
bad  the  section  leased  being  stated  in  the 
writing  in  direct  connection  with  the  consid- 
eration to  be  paid  by  Tom,  "the  same  price 
as  paid  to  Norton  by  Boberson,"  leaves  no 
doubt  that  the  length  of  time  the  lease  was 
to  run  was  the  time  Roberson's  lease  then 
had  to  mn,  and  there  is  nothing  in  the  writ- 
ing to  indicate  tbat  Roberson  would  again 
lease  from  Norton,  nor  that  required  him  to 
so  do;  therefore,  the  time  for  which  tbe 
lease  was  to  run  being  clearly  fixed  by  the 
writing,  it  was  not  ambiguous  for  that  rea- 
son. 

If  the  time  for  which  the  lease  was  to  run 
does  not  dearly  appear  upon  the  face  of  tbe 
writing,  the  contract  as  written  would  be  am- 
biguous, as  contended  by  appellant  Willis 
V.  Byars,  21  8.  W.  320 ;  Beard  v.  Gooch  & 
Sons,  130  S.  W.  1022 ;  Brincefield  v.  Allen, 
25  Tex.  Civ.  App.  258,  60  S.  W.  1010;  Gld- 
dlngs  v,  Lee,  84  Tex.  605,  19  S.  W.  682.  So 
parol  evidence  was  not  admissible  to  vary 
or  add  to  the  contract  as  written,  except  up- 
on the  theory  that  some  matter  under  con- 
sideration at  the  time  the  writing  was  ex- 
ecuted was  left  out  by  mistake  of  the  par- 
ties to  It  This  proposition  is,  we  think-, 
properly  disposed  of  by  the  original  opinion. 

The  motion  for  rehearing  is  therefore 
overruled. 
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EL  FRESNAL  IRRIGATED  LAND   Ca  v. 
BANK  OP  WASHINGTON.     (No.  8588.)  • 
(Court  of  dvil  Appeab  of  Texaa.    San  Antonio. 
Jan.  26.  1916.) 

L  SUBIOSSIOIT  or  GONTBOVKIST  ^s»17  — ■ 
AOREED  StaTEMEIIT  OF  FaOTB  —  KXAMTNA- 
TION  or  Pl£*.OIMG8. 

It  is  proper  for  the  eoort  to  examine  the 
pleadings  in  determining  a  case  on  an  agreed 
statement  of  facts. 

[Ed.  Note. — For  other  eases,  see  Submission  of 
Controversy,  Cent.  Dig.  f  19 ;  Dec.  Dig.  <9=»17.] 

2.  Corporations  «=>300  —  Authoritt  or 
President. 

In  the  absence  of  authority  through  the 
charter  or  directors,  the  president  of  a  corpora- 
tion  has  no  greater  control  over  corporate  prop- 
erty and  funds  than  any  other  director. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  1320-1323;    Dec.  Dig.  «=>3(X>.] 

3.  COBPOBATIONB  «S»415— IKPUED  AUTHORI- 
TY or  Pbesidrnt. 

Where  the  president  of  a  corporation  is  au- 
thorized to  execute  notes,  there  is  no  implied  au- 
thority to  execute  liens  or  mortgages  on  cor- 
porate lands  to  secure  such  notes. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  5!  1664-1609;  Dec.  Dig.  <8=»415.] 

4.  Corporations  e=*ii5  —  Authoritt  or 
President— MoRTOAOE. 

Where  a  corporation  organized  for  irriga- 
tion purposes  did  not  in  the  ordinary  course  of 
business  give  liens  to  secure  loans  made  to  it, 
its  president  could  not  mortgage  corporate  land 
without  authority  from  the  board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1664-1669 ;    Dec.  Dig.  «=>416.1 

6.  Bills  and  Notes  «=»840— Bona  Fide  Pur- 
chasers—Authoritt  or  President  of  Cor- 
poration—Notice. 

Where  plaintiff  took  as  collateral  security 
for  a  private  debt  of  the  president  notes  exe- 
cuted by  the  president  of  the  defendant  corpora- 
tion and  purporting  to  be  secured  by  a  lien  on 
corporate  land,  plaintiff  was  diarged  with  no- 
tice that  the  president  was  not  authorized  to 
give  such  liens,  and  it  was  not  an  innocent  pur- 
chaser. 

(Kd.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  i§  825-S28,  842-848;  Dec. 
Dig.  <S=>340.] 

5.  Corporations  4=3370— Purpose— Notice. 

Corporations  exist  by  law  for  the  purposes 
defined  in  their  charters,  and  he  who  deals  with 
them  is  charged  with  notice  of  these  purposes. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  15U-lfil8;    Dec  Dig.  <8=>370.] 

7.  Corporations  ^=9399  —  Authoritt  or 
Aoents— Scope. 

Corporations,  like  natural  persons,  are 
bound  only  by  the  acts  and  contract  of  their 
agents  done  and  made  within  the  scope  of  their 
authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  1B88,  1602-1610;  Dec.^ig.  «=» 
399.] 

&  Bills  amd  Notes  «s>842— Bona  Fide  Pub- 

cuASBBS— Notice. 

Where  a  bank  tock  notes  executed  by  the 
president  of  a  corporation  which  purports]  on 
their  face  to  be  secured  by  a  lien  reserved  in  a 
deed  to  corporate  land,  wliich  was  recorded,  the 
bank  was  charged  with  notice  of  the  fact  that  no 
lien  was  reserved  in  the  deed,  and,  although  it 
took  the  note  in  the  ordinary  course  of  busi- 
MSB,  it  waa  not  an  innocent  pnrcliaser. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1486-1488;   Dec.  Dig.  «=3342.] 


9.  Corporations  «=9414— Afpaxxnt  Ax^hob- 
ITT  or  President. 

The  execution  of  notes  is  not  within  the  ap- 
parent authority  of  the  president  of  a  corpora- 
tion, even  where  he  acts  as  general  manager. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g§  1640-1646;   Dec.  Dig.  cs=»414.] 

10.  Corporations  ^=>429— Agents— Assump- 
tion or  Authoritt. 

One  cannot  by  relying  upon  its  agent's  as- 
sumption of  authority,  charge  a  corporation  for 
an  unauthorized  act  of  its  agent. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1720-1723,  1725 ;  Dec.  Dig.  «=» 
429.] 

11.  Bills  and  Notes  ®s»346  —  Bona  Fide 
Purchasers. 

Where  the  president  of  the  A.  corporation, 
m  soch,  executed  two  notes  to  the  B.  corpora- 
tion without  consideration,  and  on  the  same 
day  the  B.  corporation  assigned  the  notes  aa 
collateral  security  to  the  O.  corporation,  and 
later  a  bank  made  a  loan  to  the  president  of 
the  A.  corporation  in  his  private  capacity  and  to 
the  B.  and  C.  corporations,  and  took  among 
other  collateral  the  said  two  notes,  the  circum- 
stances were  such  as  to  put  the  baink  on  notice 
of  a  fraudulent  conspiracy  against  the  A.  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  996-1021;  Dec.  Dig.  «s» 
346.] 

12.  Bills  and  Notes  4=9497— Good  Faith- 
Burden  or  PROor. 

In  such  a  case  the  burden  was  upon  the 
bank  to  prove  that  it  was  a  bona  fide  holder  ot 
the  notes. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1448,  1675-1681,  1683- 
1687;    Dec.  Dig.  «=»497.] 

13.  Estoppel  4=>52— Nature  and  Elements. 

Where  the  president  of  a  corporation,  as 
such,  without  authority  executed  two  notes  with- 
out consideration,  and  later  the  notes  were  pro- 
duced to  secure  a  debt  partly  owed  by  the  presi- 
dent in  bis  private  capacity,  there  was  no  ele- 
ment of  estoppel  against  the  corporation. 

[EJd.  Note.— For  other  cases,  see  KstoppeL 
Cent  Dig.  H  121-126, 127;  Dec.  Dig.  <s=9o2.] 

Appeal  from  District  Court,  Cameron  Covin- 
ty ;   W.  B.  Hopkins,  Judge. 

Action  by  the  Bank  of  Wasblngton  against 
tlie  El  Fresnal  Irrigated  Land  Company. 
From  a  judgment  for  the  plaintifl,  tiie  de- 
fendant appeals.    Reversed. 

Spears  &  Montgomery,  of  San  Benito,  for 
appellant  F.  W.  Seabury,  ol  Brownsville, 
for  appellee. 

FLT,  C.  J.    Tills  Is  a  suit  Instituted  by  ap- 
pellee on  two  promissory  notes  for  $750  each, 
purporting  to  have  been  executed  by  appel- 
lant to  the  San  Benito  Land  &  Water  Com- 
pany, and  it  sought  the  foreclosure  of  a  Uen 
on  certain  land.     The    trial  court   renderea 
judgment  in  favor  of  appellee  for  $1,955.'25 
and  for  the  foreclosure  of  a  Uen  on  2,000 
acres  of  land. 

The  cause  Is  brought  to  this  court  on  the 
following  agreed  statement  of  facts: 

(1)  "The    defendant   is   a  corporation    incor- 
porated and  existing  under  the  laws  ot  Texas 
for   the   purpose   of   constructing,   maintaining* 
and  operating   canals,  ditches,   flumes,    feedera* 
laterals,  dams,  reservoirs,  lakes,  and  weUs.   and 
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for  consenriiiK,  storing,  conducting,  and  trans- 
ferring water  to  all  persons  entitled  to  the  use 
of  same  for  irrigation,"  etc. 

{Zf  "The  defendant  was  at  all  the  times  here- 
inafter stated,  and  is  now,  the  owner  of  a  tract 
of  2,000  acres  of  land  in  Cameron  county,  Tex., 
known  as  the  Bl  Presnal  Irrigated  Land  Com- 
pany's subdivision  of  land  in  the  Espirita  Santo 
grant  in  this  county  of  Cameron,  same  being  a 
part  of  share  1  in  the  partition  of  said  grant, 
and  being  the  same  land  conveyed  by  G.  P. 
Barreda  to  Samuel  Spears,  trustee,  by  deed 
dated  February  12,  191^  and  recorded  in  Book 
18,  pages  144-147,  of  the  deed  records  of  this 
county,  and  by  said  Samuel  Spears,  trustee, 
conveyed  to  d^endant  by  deed  dated  July  1, 
1912,  and  recorded  in  Book  19,  pages  452-454, 
of  said  records,  having  acquired  and  owing 
same  for  its  corporate  purposes." 

(3)  "On  May  28,  1913,  S.  A.  Bobertson,  as 
preudent  and  acting  for  said  corporation,  exe- 
cuted and  delivered  to  the  San  Benito  Land 
&  Water  Company  the  two  promissory  notes 
sued  upon  herein,  same  being  in  the  principal 
sum  of  $750  each,  bearing  the  date  aforesaid, 
and  due,  respectively,  on  July  1,  1913,  and  Jan- 
uary 1,  1914.  which  notes  are  identical,  except 
as  to  their  dates  of  maturity,  and  said  note 
first  maturing  is  now  here  copied  in  full  as  a 
statement  of  the  terms  of  said  two  notes,  as 
follows: 

"  '$750.       San  Benito.  Texas,  May  28,  1918. 

"  'On  July  1,  1913,  after  date  we  promise  to 
pay  to  the  San  Benito  Land  &  Water  Company, 
or  order,  seven  hundred  fifty  and  ao/ioo  dollars, 
with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  maturity  until  paid,  interest  pay- 
able annually,  and  further  hereby  agree  that  if 
this  note  is  not  paid  when  due  to  pay  all  costs 
necessary  for  collection,  including  10  per  cent, 
on  all  unpaid  principal  and  interest  for  attor- 
ney's fees;  past-due  principal,  interest,  and 
attorney's  fees  to  draw  interest  at  10  per  cent 
per  annum  the  same  as  principal,  with  annual 
rests. 

"  This  note  is  secured  by  a  lien  for  water 
charges  for  the  year  1913  on  2,000  acres  of 
land  in  Cameron  county,  Texas,  beii»  Bl  Frea- 
nal  Irrigated  Land  Company's  subdivision  of 
Esplritu  Santo  grant,  in  Cameron  county,  Tex- 
as, which  said  lien  is  set  out  in  a  deed  by  the 
San  Benito  Land  &  Water  Company  conveying 
said  land,  and  this  note  shall  not  be  held  to 
change  the  terms  and  provisions  of  said  deed  in 
any  oUier  respect  except  as  herein  expressly  pro- 
rided. 

"'VoIuntaiT  payments  on  this  note  shall 
be  made  at  San  Benito,  Texas,  but  if  stdt  be 
brought  thereon  for  debt,  or  for  debt  and  fore- 
closure, same  ma^  be  instituted  and  tried  in 
Cameron  or  Travis  counties,  Texas,  at  the  op- 
tion of  the  bolder. 

"  'El  Fresnal  Irrigated  Land  Co.. 
"  'By  S.  A.  Bobertson,  Prea* " 

(4)  "At  the  time  said  notes  were  executed  by 
S.  A.  Bobertson,  as  president  of  the  defendant 
corporation,  there  was  no  provision  in  the  char- 
ter or  by-laws  of  the  corporation,  nor  was  there 
any  resolution,  order,  vote,  or  other  action  of  its 
board  of  directors,  as  far  as  shown  by  the  min- 
utes of  said  board,  expressly  granting  to  said 
president  power  or  authority  to  execute  notes 
and  obligations  in  its  name,  or  create  a  lien  on 
said  land  for  the  purpose  of  securing  any  debt 
owing  by  it,  but  he  was,  as  such  president,  law- 
fully in  charge  of  and  personally  managing  the 
business  of  defendant  corporation,  and,  as  such 
president,  customarily  executed,  without  express 
authority,  all  notes  and  obligations  that  were 
issued  in  the  name  of  the  corporation,  and  all 
notM  and  obligations  so  executed  by  bim^  ex- 
cept the  present  notes,  were  regularly  paid  or 
honored  by  the  corporation.  The  two  notes  in 
question  were,  however,  executed  by  S.  A.  Bob- 
ertson, as  soctt  president  for  defendant  corpora- 


tion, under  a  misapprehension  of  facts  as  fol- 
lows: At  said  time  ue  defendant  was  not  at  all 
indebted  to  the  San  Benito  Land  &  Water  Com- 
pany, and  has  not  since  been  indebted  to  said 
company,  and  the  defendant  did  not  receive,  nor 
did  the  San  Benito  Land  &  Water  Company 
pay,  any  valuable  consideration  for  said  notes. 
That  the  San  Benito  Land  Se  Water  Company 
had  not  then,  and  has  not  since,  executed  any 
deed  to  defendant  conveying  said  land,  nor  en- 
tered into  any  contract  with  defendant  whereby 
a  lien  was  fixed  on  said  land  for  water  charges 
for  the  year  1913,  and  that  said  land  was  ac- 
quired by  defendant  only  in  the  manner  above 
stated,  and  that,  while  there  was  a  contract  be- 
tween defendant  and  the  San  Benito  Land  Sc 
Water  Company,  then  duly  recorded  in  Camer- 
on county,  "Tex.,  whereby  the  latter  company  un- 
dertook to  furnish  water  for  the  Irrigation  of 
said  land,  yet  said  contract  provides  that  no 
water  charges  shall  be  made  against  the  defend- 
ant, or  constitute  a  lien  upon  its  said  lands  so 
long  as  same  remain  in  the  hands  of  defendant, 
it  being  contemplated  that  the  land  shoold  be 
subdivided,  and  water  charges  were  to  run  only 
on  the  subdivision  thereof  after  same  were  sold 
by  the  defendant  Said  contract  did  not  create 
any  obligation  on  defendant  to  pay  any  moneys 
to  the  San  Benito  Land  &  Water  Company,  or 
create  any  lien  on  said  lands  for  the  water 
charges  of  the  year  1913,  mentioned  in  said 
notes.  That  the  foregoing  facta  were  well 
known  to  both  defendant  and  to  the  said  San 
Benito  Land  Se  Water  Company  at  the  time 
said  notes  were  executed  and  delivered,  but  same 
were  overlooked  by  the  parties,  and  said  notes, 
in  fact,  executed  by  mutual  mistake." 

(5)  "On  May  26,  1913,  the  San  Benito  Land 
&  Water  Company  became  indebted  to  tiie  Bio 
Grande  Constraction  Company  in  the  sum  of 
$3,500,  to  evidence  which  it  on  that  day  exe- 
cuted and  delivered  its  notes  for  said  sum  to  the 
said  Bio  Grande  Construction  Company,  as  col- 
lateral security  therefor,  the  two  notes  herein 
sued  on,  which  were  duly  indorsed  by  said  San 
Benito  Land  A  Water  Compaq,  the  payee 
thereof,  and  in  addition  by  S.  A.  Bobertson.' 

(6)  "On  June  1,  1913,  plaintiff  herein  loaned 
to  the  Hidalgo  Construction  Company,  the  Bio 
Grande  Construction  Company,  and  S.  A.  Bob- 
ertson the  sum  of  $10,000,  then  and  there  paid 
to  them  in  cash,  and  to  evidence  said  loan  took 
from  them  a  note  for  said  sum  by  the  terms  of 
which  note  the  Bio  Grande  Construction  Com- 
pany pledged  as  collateral  security  therefor  the 
said  $8,600  note  given  it  by  San  Benito  Land  ft 
Water  Company,  together  with  the  notes  here- 
in sued  on,  collateral  to  said  $8,500  note,  and 
delivered  same  to  plaintiff,  who  has  ever  since 
been,  except  as  hereinafter  stated,  the  legal  and 
equitable  owner  and  holder  of  the  notes  here 
sued  upon,  as  such  pledgee.  Plaintiff  paid  and- 
loaned  the  said  sum  of  money  on  the  security 
of  the  two  notes  herein  sued  upon,  with  other 
securities,  and  at  that  time  had  not  had,  and 
did  not  have,  any  actual  knowledge  of  the  cir- 
cumstances surrounding  the  execution  and  de- 
livery of  the  two  notes  here  sued  upon,  as  above 
set  out" 

(7)  "Subsequently,  the  said  $10,000  not  hav- 
ing been  paid  at  the  maturity  thereof,  plaintiff, 
acting  in  accordance  with  its  rights  as  pledgee, 
and  in  compliance  with  the  terms  of  said  pledge, 
did  on  June  15,  1914,  and  on  September  21. 
1914,  sell  the  various  collaterals  pledged  with 
it  to  secure  said  $10,000  note,  and  at  snch 
sales  became  the  purchaser  of  said  $3,500  note 
given  by  the  San  Benito  Land  &  Water  Com- 
pany, and  of  the  two  notes  herein  sued  upon, 
for  a  valuable  consideration.  That  before  the 
time  of  said  two  sales  plaintiff  had  received  in- 
formation that  the  defendant  herein  denied  the 
obligations  of  the  two  notes  sued  upon,  and 
claimed  same  were  given  without  consideratioik, 
and  plaintiff  then  knew  that  the  statement  in 
said  notes  in  regard  to  the  Hen  secnriag  same 
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was  antrue  in  respect  to  the  matters  berein- 
before  pointed  out. 

(8)  "Plaintiff  is  now,  under  the  pledgee's  sale 
aforesaid,  the  legal  and  equitable  owner  and 
bolder  of  said  two  notes  and  of  any  lien  that 
under  the  foregoing  facts  may  exist  upon  said 
lands  securing  the  payment  of  said  notes." 

(9)  "No  part  of  the  principal  or  interest  of 
said  notes  has  been  paid,  and  that  on  October 
22,  1914,  plaintiff  placed  said  notes  in  the 
bands  of  F.  W.  Seaoury,  an  attorney,  for  col- 
lection, and  contracted  with  him  to  pay  for  his 
services  in  making  such  collection  the  10  per 
cent,  attorney's  fees  in  said  notes  respectively 
stipulated,  which  amount  would  be  a  fair  and 
reasonable  compensation  for  such  service  and  the 
compensation  usually  allowed  in  suits  of  this 
character." 

(10)  "Plaintiff  has  collected  a  part  of  the 
other  collateral  to  its  said  $10,000  note,  and 
has  sold  out  all  the  collateral  thereto  not  so 
collected,  and  realized  from  such  sales  and  col- 
lections the  sum  of  $2,639.60,  which  has  been 
credited  on  said  $10,000  note.  That,  the  re- 
mainder of  said  note  being  overdue  nnd  unpaid, 
plaintiff  in  another  suit  in  this  court  recoverea 
judgment  against  the  makers  and  indorsers  of 
said  note  for  the  same,  but  an  execution  on  said 
judgment  has  been  returned  unsatisfied,  and 
that  neither  the  makers  nor  the  indorsers  of  said 
$10,000  note  have  property  subject  to  execution, 
and  are  wholly  insolvent.  That  plaintiff  will 
not  be  able  to  collect  its  aforesaid  -debt,  even 
if  it  recovers  and  receives  the  full  amount  here- 
in sued  for.  That  the  indorsers  on  the  note 
herein  sued  upon  are  also  insolvent." 

(11)  "Plaintiff  was,  before  the  pledgee's  sale 
aforesaid,  pledgee  and  holder  for  a  valuable  con- 
sideration of  tjie  two  notes  herdn  sued  upon, 
without  any  notice  whatever  of  any  invalidity 
in  or  defense  to  said  notes,  except  in  so  far  as 
plaintiff  may  have  been  bound  to  take  notice  of 
the  terms  of  the  water  contract  aforesaid,  which 
contract  was  of  record  in  the  real  estate  records 
of  Cameron  county  at  the  time,  and  except  as  it 
may  have  been  bound  to  take  notice  of  the  au- 
thority which  said  S.  A.  Robertson  had  as  presi- 
dent of  defendant  corporation." 

[1]  The  ninth  assignment  of  error  is  taken 
up  out  of  Its  order  and  disposed  of  adversely 
to  appellant  The  contention  therein  is  that  It 
Is  recited  In  the  judgment  that  the  court 
arrived  at  Its  conclusion  "after  hearing  and 
considering  the  pleadings  Of  the  parties  and 
the  ag^reed  statement  of  facts,"  and  the 
conrt  should  not  hare  considered  the  plead- 
ings at  all.  There  Is  no  merit  In  the  proposi- 
tion. Of  coarse,  the  pleadings  were  beard 
and  considered  as  pleadings,  and  not  as  evi- 
dence. The  conrt  was  necessarily  compelled 
to  consider  the  pleadings  In  order  to  ascer- 
tain what  was  the  subject  of  litigation,  be- 
cause the  defense  does  not  very  clearly  ap- 
pear from  the  agreed  statement  on  which  the 
cause  was  submitted.  The  redtal  as  to  plead- 
ings Is  found  In  most  judgments,  and  Is  mere- 
ly formal  In  Its  nature,  just  as  is  a  recital 
as  to  argument  of  connsel.  There  Is  no  rule 
forbidding  a  court  to  consider  the  pleadings 
In  an  agreed  case.  There  Is  nothing  to  the 
contrary  In  the  case  of  Thalson  v.  Hanchez, 
13  Tex.  Olv.  App.  73,  35  S.  W.  478,  wherein 
It  was  held  that  when  an  agreed  case  Is  sub- 
mitted In  an  appellate  conrt  Issues  as  to 
pleadings  are  laid  aside. 

The  first  assignment  of  error  assails  the 
power  and  authority  of  the  president  of  the 
Irrigation  company  to  create  a  lien  on  the 


land  of  the  company  in  the  absence  of  snch 
authority  being  given  In  Its  charter,  or  by 
the  board  qf  directors,  when  no  lmpllcatl<Mi 
of  authority  arises  from  the  manner  and 
custom  of  the  corporation  In  doing  business 
with  othera  It  Is  admitted  that  no  such 
authority  was  vested  in  the  president  of  the 
corporation  by  the  charter  or  the  directors, 
and  the  facts  fall  to  show  that  It  was  cus- 
tomary for  the  president  to  execute  liens  on 
the  land  of  the  company.  In  the  notes  ex- 
ecuted by  the  president  no  lien  was  given 
on  the  land,  and  no  intention  Is  evidenced 
to  give  a  lien  throogh  the  medium  of  the  note. 
The  recital  In  the  note  Is  that  it  is  secured 
by  a  Uen  for  water  charges  set  out  In  a  cer- 
tain deed  made  by  a  certain  corporation  to 
appellant.  In  fact  no  such  lien  was  reserved 
In  any  deed.  However,  we  will  consider  the 
case  as  though  the  lien  was  attempted  to  be 
given  by  the  note. 

[2,3]  The  well-established  general  rule  Is 
that  the  president.  In  the  absence  of  authority 
through  the  charter  or  the  directors,  has  no 
more  control  over  the  corporate  property  and 
funds  than  any  other  director.  His  official 
station  In  itself  confers  no  power  or  author- 
ity to  act  or  Cimtract  for  the  corporation,  and, 
where  he  is  clothed  with  the  power  to  ex- 
ecute notes,  no  authority  wiU  arise  by  implica- 
tion or  otherwise  to  execute  liens  on  corpo- 
rate lands  to  secure  such  notes.  Tbe  presi- 
dent of  a  corporation  Is  not  authorized  to 
mortgage  its  prcqperty  to  secure  a  loan  with- 
out B];>ecl£lc  authority  from  the  board  of  di- 
rectors. Currle  v.  Bowman,  25  Or.  364,  85 
Pac.  848;  Tempel  v.  Dodge,  89  Tex.  69,  32 
S.  W.  614,  33  S.  W.  222;  Leggett  v.  Mfg. 
Co.,  1  N.  J.  E>a.  541,  23  Am.  Dec.  728 ;  Union 
Nat  Bank  y.  State  Nat  Bank,  156  Mo.  85, 
66  S.  W.  989,  78  Am.  St  Rep.  560. 

[4, 6]  According  to  the  facts,  the  president 
had  never  before  attempted  to  create  a  lien  on 
the  property  of  the  corporation,  and,  his  act 
being  out  of  the  usual  course  of  business, 
appellee  was  bound  to  inquire  as  to  the  au- 
thority of  the  agent  to  create  a  lien  on  the 
property  of  the  corporation.  Appellant  was  a 
corporation  organized  for  Irrigatlcm  purposes, 
and  It  was  not  in  the  ordinary  course  of  its 
business  to  give  liens  to  secure  loans  made  to 
it  Appellee  was  charged  with  notice  that 
the  president  could  not  mortgage  the  land  of 
his  corporation  without  authority  of  the 
board  of  directors,  and  It  knew  that  the  debt 
was  created  in  the  Interest  of  the  president 
and  not  in  that  of  the  corporation,  which  did 
not  receive  a  dollar  of  the  money.  It  was  not 
an  innocent  purchaser  of  the  notes.  Land 
Co.  v.  McCormlck,  85  Tex.  421,  23  8.  W.  123, 
84  Am.  St  Rep.  815;  Liquor  Co.  v.  Magnus, 
43  Tex.  Civ.  App.  463,  94  8.  W.  1117;  Gulf 
Grocery  Coi  V.  Crews  (Crv.  App.)  146  S.  W. 
657. 

[6,  7]  As  said  by  the  New  York  Court  of 
Appeals  in  Alexander  t.  Cauldwell,  88  N.  X. 
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"Every  one  knows  that  corporations  are  arti- 
ficial creations  existing;  by  virtue  of  law,  and 
organized  for  purposes  defined  in  thdr  charters ; 
and  he  who  deals  with  one  of  them  is  chargeable 
with  notice  of  the  purpose  for  whidi  it  was 
formed ;  and,  when  he  deals  with  aKents  or  offi- 
cers of  one  of  them,  be  is  bound  to  know  their 
powers  and  •  •  •  authority.  Corporations, 
like  natural  persons,  are  bound  only  by  the  acts 
and  contracts  of  their  agents  done  and  made 
within  the  scope  of  their  authority." 

[I]  There  was  no  lien  reserved  in  a  deed 
as  recited  In  the  notes,  and  appellee  was 
charged  with  notice  that  there  was  no  sucb 
lien  reserved,  for  the  deed  was  on  record. 
The  lien  referred  to  as  being  in  tlie  deed  was 
all  upon  which  appellee  could  rely  for  the  cre- 
ation of  a  Hen,  and  with  that  deed  upon  rec- 
ord appellee  could  not  be  an  innocent  pur- 
chaser. It  was  charged  with  knowledge  of 
the  falsity  of  the  recital  In  the  note.  Wag- 
goner V.  Dodson.  96  Tex.  416,  73  S.  W.  617. 

[9]  The  act  of  Robertson  in  executing  the 
notes  was  not,  as  claimed  by  appellee,  within 
the  apparent  scope  of  his  authority  as  presi- 
dent of  the  corporation.  Appellee  was  charg- 
ed with  the  knowledge  that  a  president  of  a 
corporation  has  no  apparent  authority  to 
execute  liens  on  corporate  property,  and  it 
should  hare  made  inquiry  as  to  his  authority 
undei'  the  charter  or  resolution  of  the  di- 
rectorate. The  authorities  cited  by  appel- 
lee have  no  applicability  under  the  facts  of 
this  case.  The  facts  did  not  indicate  that 
Robertson  had  any  authority  to  create  a  lien 
on  the  property  of  the  corporation.  It  would 
not  matter  that  be  was  general  manager  as 
well  as  president  of  the  corporation ;  he  could 
not,  without  authority  from  the  charter  or 
the  corporation,  place  liens  on  its  real  es- 
tatfe  All  the  authority  he  had  must  have 
been  given  by  the  board  of  directors,  for  the 
general  management  of  private  corporatl<»s 
is  placed  In  the  bands  of  the  directors  by 
the  statute.  Rev.  Stats,  art  1150;  Cable 
Co.  T.  Telephone  Co.  (Civ.  App.)  134  S.  W. 
429. 

[10]  As  said  In  a  quotation  Indorsed  by  the 
Supr^ne  Court  In  Railway  v.  Faulkner,  88 
Tex.  649,  32  S.  W.  883: 

"A  party  dealing  with  the  afent  of  a  corpora- 
tion must,  at  his  peril,  ascertam  what  authority 
the  agent  possesses,  and  is  not  at  liberty  to 
charge  the  corporation  by  relying  upon  the 
agent's  assumption  of  authority,  which  may 
prove,  as  it  did  in  this  case,  to  be  entirely  un- 
founded." 

Appellee  could  not  indulge  in  the  presump- 
tion as  to  the  authority  of  the  agent  of  the 
corporation  to  create  liens,  because  such  au- 
thority was  not  necessarily  incident  to  or  cus- 
tomarily exercised  by  presidents  of  private 
corporations  engaged  In  irrigation  purposes. 
Land  &  Irr.  Co.  v.  Mercedes  P.  Co.  (Civ.  App.) 
155  S.  W.  286. 

The  fact  that  appellee  may  have  acquired 
the  notes  before  maturity,  in  the  ordinary 
course  of  business,  for  a  valuable  considera- 
tion, and  without  notice,  would  not  render 
appellant  liable  for  the  unauthorized  act  ot 


Its  agent  in  endeavoring  to  place  a  lien  on 
its  property.  Appellee  presents  no  authority 
for  the  proposition  that  It  would  be  an  inno- 
cent purchaser,  although  the  agent  had  no  au- 
thority to  execute  the  mortgage,  and  such  act 
was  not  within  the  scope  of  his  ordinary  du- 
ties. The  notes  in  question  were  not  strict- 
ly commercial  paper;  for  on  their  face  they 
appear  to  be  a  mortgage,  and  they  are  relied 
on  to  glvie  a  lien  on  real  estate.  Strong  v. 
Jadison,  123  Mass.  60,  26  Am.  Rep.  19.  In 
that  case  It  was  held  that  It  was  the  duty 
of  a  bank  that  bought  the  note,  with  a  lien 
appended,  to  examine  the  record,  whldi 
would  have  revealed  the  fraud  of  the  parly 
who  assigned  the  note.  Appellee  knew  that 
the  money  for  which  the  notes  were  pledged 
was  loaned  to  Robertson  and  his  associates, 
and  was  not  Intended  for  the  use  and  benefit 
of  appellant  This  was  a  suspicious  circum- 
stance, and  appellee  must  have  known  that 
the  president  of  a  corporation  is  not  given 
power  to  execute  notes  in  tbe  name  of  his 
corporation  to  be  used  to  secure  his  Individual 
debts.  In  discussing  a  similar  question  in 
Ward  v.  Trust  Company,  192  N.  X.  71,  84  N. 
E.  588,  the  Court  of  Appeals  held : 

"The  trust  company  had  ample  opportunity  to 
learn  an  the  facts  ;  for  it  had  representatives  on 
the  board  of  directors  of  the  Hartman  Com- 
pany, the  apparent  owner  of  the  check.  Accord- 
ing to  the  custom  of  business  men,  and  espe- 
cially of  banks,  the  first  inquiry  would  have  call- 
ed for  a  resolution  of  the  board  of  directors  au- 
thorizing Umsted  to  use  the  check  to  pay  his 
own  debts.  The  minute  book  of  the  board  was 
open  to  examination  by  the  representatives  of 
the  trust  company,  but  when  examined,  it  would 
have  shown  no  such  authority ;  for  the  resolu- 
tion relied  upon,  broad  as  it  was,  simply  au- 
thorized Umsted  as  presideDt  to  take  charge  of 
the  property  and  business  of  the  company  and 
to  sign  checks,  notes,  and  other  obligations  in 
its  behalf.  This  meant  that  he  could  do  these 
acts  only  In  transacUng  the  business  of  the  com- 
pany; for  no  other  constraction  woold  be  rea- 
sonable. There  was  no  suggestion  of  permission 
to  give  away  the  assets  of  the  company  or  to  use 
them  to  pay  the  personal  debts  of  its  officers. 
Snch  dangerous  power,  which  might  Involve  the 
ruin  of  the  company,  cannot  be  conferred  unless 
the  intention  is  expressed  with  the  utmost  clear- 
ness." 

[11]  In  the  case  under  consideration  the 
president  of  tbe  corporation,  with  representa- 
tives of  two  other  corporations,  sought  a  loan 
of  $10,000,  and  among  other  paper  produced 
two  notes  given  by  the  president  for  his  cor- 
poration to  still  anotbor  corporation,  and 
gave  them  as  collateral  security  to  appellee. 
The  two  notes  were  executed  on  May  26, 1913, 
and  on  the  same  day  were  assigned  to  the 
Rio  Grande  Construction  Company  as  col- 
lateral security,  and  In  five  or  six  days  they 
are  placed  in  the  hands  of  appellee  as  collat- 
eral for  a  debt  of  two  corporations  and  the 
president  of  appellant  company.  Hie  trans- 
action was  sufficient  to  put  any  reas<»able 
man  on  notice  that  some  transaction  was  go- 
ing on,  not  In  tbe  Interest  of  appellant  but 
to  its  detriment  and  contrary  to  Its  wishes. 
Tbere  was  enough  evidence  at  a  caoasplracy 
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to  arouse  the  suspicion  of  any  bnslness  man 
or  ccmcem. 

[12]  The  evidence  Showed  unmistakably 
that  the  notes  were  given  without  considera- 
tion and  fraudulently  put  In  circulation,  and 
it  then  devolved  upon  appellee  to  prove  that 
It  was  a  bona  fide  holder  of  the  notes  for 
value.  The  presumption  arising  from  the 
mere  fact  of  iMSsession  of  the  notes  waa 
overcome  by  the  suspicious  circumstances  in 
evidence,  and  there  should  have  been  proof 
by  appellee  of  its  bona  fides.  National  Bank 
V.  Wefendorf,  123  N.  T.  191,  25  N.  B.  402, 
10  Ijl  R.  a.  676. 

[13]  There  are  no  elements  of  estoppel  in 
this  case.  Appellant's  agent,  without  au- 
thority, executed  two  notes  to  a  corporation 
to  whom  appellant  owed  nothing,  and  for 
which  notes  it  received  nothing,  and  the  notes 
are  then  transferred  to  another  corporation, 
and  In  a  very  short  time  are  produced  to 
secure  a  debt  partly  owed  by  the  president. 
Is  it  not  dear  that  the  execution  of  the  two 
notes,  their  transfer,  and  their  placing  as 
collateral  security  were  parts  of  one  and 
the  same  transaction?  What  did  appellant 
do  to  eetop  It  from  refusing  to  pay  notes 
fraudulently  executed  in  its  name?  It  has 
not  sinned,  but  has  been  sinned  against  The 
recitals  in  the  two  notes  were  not  its  recitals, 
but  the  recitals  of  one  who  had  no  authority 
to  make  them,  and  they  were  absolutely  false. 
The  facts  form  no  basis  for  estoppel  against 
appellant 

The  least  effort  upon  the  part  of  appellee 
would  have  disclosed  .the  fraud,  for  fraud 
it  was  to  give  notes  in  the  name  of  a  cor- 
poration for  an  imaglnaiy  debt  and  then 
pledge  them  to  secure  a  debt  in  which  appel- 
lant had  no  interest  whatever,  but  no  effort 
was  made.  The  circumstances  were  suffl- 
d^it  to  put  any  <Hie  upon  inquiry  who  had 
any  interest  in  discovering  the  truth  about 
the  executl<»  of  the  notes. 

The  Judgment  is  reversed,  and  Judgment 
)iere  rendered  that  appellee  take  nothing  by 
its  suit  and  that  it  pay  all  costs  in  this  be- 
half expended. 


KRUEGEL  T.  BAWUNS  et  aL     (No.  6910.) 

(Court  of  Civil  Appeals  of  Texas.'  Dallas.    Jan. 
8,  1916.    Rehearing  Denied  Feb.  12, 
,  1918.) 

Afpbai.  and  EmtoB  «=»833— Motion  to  Va- 
cate JtroouBNT  IN  Natubb  or  Uehsabino— 
Tiux  Fob. 

A  motion,  to  vacate  the  opinion  and  judg- 
ment of  a  Court  of  Civil  Appeals  in  a  case  of 
which  it  had  Jurisdiction,  made  in  such  court 
nine  years  after  such  judgment  was  rendered, 
must  oe  overruled,  since  all  courts  lose  jurisdic- 
tion of  final  judgments  rendered  by  them  after 


I  adjotimment  of  the  term,  except  for  the  correc- 
tion of  clerical  errors,  mistakes,  or  defects  of 
form,  or  nome  matters  necessary  to  carry  out 
the  jurisdiction  of  the  court,  or  to  declare  a 
judgment  void  rendered  in  a  eaae  not  legaUy  be- 
fore the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3214,  3229-3240,  3244- 
3246;    Dec.  Dig.  <e=3833.] 

Appeal  from  District  Court,  Dallas  County. 

Original  motion  In  the  nature  of  an  applica- 
tion for  rehearing,  to  set  aside  an  opinion 
and  Judgment  of  the  Court  of  Civil  Appeals. 
Motion  overruled.  For  former  opinion,  see 
121  S.  W.  216. 

See,  also,  103  Tex.  86,  124  S.  W.  419;  148 
S.  W.  843. 

Herman  Kruegel,  of  Dallas,  In  pro.  per. 

RAIKTBY,  0.  J.  This  Is  a  motion  filed  by 
Herman  Kruegel  to  vacate,  set  aside,  canc^ 
and  hold  for  naught  the  opinion,  decision, 
and  Judgment  affirming  the  Judgment  of  the 
Forty-Fourth  district  court  of  Dallas  county, 
Tex.,  in  case  No.  507,  styled  Herman  Kruegel 
v.  A.  B.  Rawlins  et  al.,  reported  In  121  8. 
W.  216. 

The  grounds  relied  upon  for  the  granting 
of  such  relief  are  numerous,  all  of  which 
have  been  duly  considered,  but  we  are  met 
at  the  threshold  with  the  proposition  that  we 
have  no  jurisdiction  to  grant  the  relief  sought 
The  action  taken  by  this  court  in  disposing 
of  said  case  was  had  on  June  2,  1909,  and  a 
rehearing  denied  July  2,  1009.  An  applica- 
tion for  a  writ  of  error  was  made  to  the  Su- 
preme Court  of  this  state,  which  was  denied 
by  that  court  January  12,  1910.  103  Tex.  86, 
124  S.  W.  419.  Thus,  it  wlU  be  seen  that 
about  nine  years  elapsed  since  the  affirmance 
of  the  judgment  by  this  court  It  is  well 
settled  in  this  state  that  all  courts  lose  Ju- 
risdiction of  final  Judgments  rendered  by 
them  after  the  adjournment  of  the  term  at 
which  rendered — 

"except  for  the  correction  of  clerical  erron,. 
mistakes,  or  defects  of  form,  or  some  matter 
necessary  to  carry  out  the  jurisdiction  of  the 
court  or  to  declare  a  judgment  void  rendered  in 
a  case  not  leeally  before  the  court."  Chambers 
V.  Hodges,  8  Tex.  617 ;  Burke  v.  Matthews,  37 
Tex.  73. 

The  case  was  properly  before  this  court  on 
appeal.  The  errors  complained  of  were  prop- 
erly urged,  this  court  bad  Jurisdiction  to 
dispose  of  the  case  on  appeal,  and  the  motion 
now  before  us  is  in  efTect  to  obtain  a  rehear- 
ing of  the  case.  The  time  having  elapsed 
for  a  reopening  of  the  case,  whether  the  de- 
cision is  right  or  wrong,  we  have  no  power, 
at  this  late  day,  to  set  it  aside,  as  it  is  not 
void. 

The  motion  is  overruled. 
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FARMERS'  Sc  MERCHANTS'  NAT.  BANK 
OF  ABILENE  ▼.  IVET  et  nx.    <No.  888.)  *. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  12,  1916.     RehearinK  Denied 

Feb.  9,  1916.) 

1.  DiscovEET  €=>3— Equitable  Discoveet— 
Statute. 

Vernon's  Sayles'  Ann.  Oir.  St  1914,  arts. 
3679-3686,  giving  a  party  the  right  to  exam- 
ine the  opposite  parties  as  witnesses  to  secure 
information  for  maintaining  an  action  or  de- 
fense, superseded  tlie  bill  of  discovery  as  known 
to  equity  practice. 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Cent.  Dig.  {§  3,  4 ;   Dec.  Dig.  <Ss»3.] 

2.  DiscovBBT  <&=»70  — Obal  Intebbooatobies 
—Taking  as  Confessed — Statutes, 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
3680,  allows  a  party  to  take  the  deposition  of  an 
adverse  party,  section  3682  makes  it  unneces- 
8ar^  to  give  notice  of  the  filing  of  interroga- 
tories, and  removes  any  objection  on  account 
of  their  leading  character,  article  8683  provides 
that  the  answers  of  the  party  to  interrogatories 
shall  be  taken  and  returned  as  other  depositions, 
and  article  3663  et  seq.  provide  for  taking  tes- 
timony of  witnesses  by  oral  examination  and 
answers.  In  a  suit  to  remove  a  cloud  from  title 
to  land  the  defendant  filed  notice  of  application 
for  a  commission  to  take  the  deposition  of  plain- 
tiffs by  oral  examination,  and  plaintiffs  appear- 
ed, with  counsel,  but  refused  to  answer  any  of 
the  interrogatories  propounded.  Held  that,  in 
the  absence  of  statutory  authority,  the  interrog- 
atories could  not  be  taken  as  confessed  because 
of  the  failure  to  answer. 

[Bid.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  {{  84-86;    Dec.  Dig.  <S=>70.] 

3.  Husband  and  Wifk  <S=»119— Wife's  Sep- 
arate PbOPERTT— COMMUNITT  PbOPEBTY. 

In  a  suit  to  remove  a  cloud  from  title  to 
town  lots,  alleging  such  lots  to  be  the  separate 
property  of  the  wife,  it  appeared  that  the  tract 
had  been  purchased  with  proceeds  of  the  wife's 
separate  property  and  of  community  property, 
and  conveyed  to  the  husband  and  thereafter  con- 
veyed by  him  to  his  wife;  that  they  borrowed 
money  on  the  property  secured  by  a  deed  of 
trust  part  of  the  proceeds  of  which  was  applied 
to  the  payment  of  community  debts ;  that  there- 
after the  husband  and  wife  conveyed  certain 
parts  to  each  of  their  children,  who  subsequent- 
ly sold  the  land  conveyed  to  them  and  delivered 
to  the  wife  the  greater  part  of  the  proceeds, 
with  which  she  paid  off  the  loan.  Held,  that  the 
transactions  vested  the  title  of  the  remaining 
part  of  the  land  in  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  172-174;  Dec.  Dig.  «=> 
119.] 

4.  Appeai.  and  Erbok  Q=>1064  —  Habmucss 

EbBOB— iNSTRUOnONB. 

In  such  suit,  an  instruction,  assuming  that 
the  land  in  controversy  contained  205  acres, 
when  in  fact  it  contained  but  145  acres,  in  view 
ot  the  uncontradicted  evidence  fixing  the  rights 
of  the  parties,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4221-4224 ;  Dec.  Dig. 
<g=>1064.] 

5.  Homestead    «=3l81— Abandonment— Evi- 
dence. 

In  the  absence  of  any  evidence  from  a  hus- 
band as  to  their^  purpose  in  leaving  and  their 
intention  to  again  occupy  a  homestead,  the 
wife's  statement  as  to  such  purpose  and  intent 
was  competent 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  IS  351-353 ;    Dec.  Dig.  <S=181.] 


Error  from  Disti-ict  Court,  Hale  Cootrty; 
L.  8.  Kinder,  Judge. 

Suit  by  R.  F.  Ivey  and  wife  against  tbe 
Farmers'  &  Merchants'  National  Bank  of  Ab- 
ilene. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Sayles,  Sayles  &  Sayles,  of  Abilene,  and 
Gmham  &  Graham,  of  Plalnvlew,  for  plaintiff 
In  error.  Y.  W.  Holmes  and  W.  B.  Lewis, 
both  of  Plalnvlew,  for  defendants  In  error. 

HALL^  J.  Defendants  In  error  filed  this 
suit  to  remove  cloud  from  their  title  to  cer- 
tain town  lots  In  Plalnvlew,  Tex.,  and  certain 
lands  in  Lamb  county,  Tex.  They  allege  that 
all  such  real  estate  was  the  separate  property 
of  Mrs.  Ivey,  and  that  certain  of  the  lots 
constituted  their  homestead;  that  said  real 
estate  had  been  levied  upon  and  sold  by  the 
sheriffs  of  Hale  and  Lamb  counties,  respec- 
tively, under  executions  Issued  on  a  Judgment 
In  favor  of  plaintiff  In  error  against  B.  F. 
Ivey  and  A.  B.  Brltton.  Plaintiff  in  error 
answered,  denying  that  any  of  the  real  es- 
tate in  controversy  was  Mrs.  Ivey's  separate 
property,  and  alleging  that  said  town  lots 
and  lands  were  community  property,  and  that 
title  had  passed  to  plaintiff  In  error  by  the 
levies,  sales,  and  sheriff's  deeds.  It  also 
denied  that  lots  5  and  6  in  the  College  HIU 
addition  to  Plalnvlew  constituted  the  home- 
stead of  defendants  In  error,  and  that  de- 
fendants In  error  were,  prior  to,  at  tbe  time 
of,  and  since,  the  levy  of  the  executlcm  upon 
said  lots,  residing  on  the  Highland  addition 
lots  in  Plalnvlew,  also  Involved  in  this  suit 
The  bank  also  attacked  a  conveyance  made 
by  R.  F.  Ivey  to  his  wife  on  October  19,  1911, 
of  the  Lamb  county  land,  as  being  fraudulent 
and  void;  that  it  was  executed  when  R.  F. 
Ivey  was  Insolvent,  and  with  the  Intent  to 
hinder,  delay,  and  defraud  creditors.  Ilie 
suit  was  tried  before  a  Jury,  who  found  upon 
every  issue  In  favor  of  defendants  in  error, 
and  Judgment  was  entered  accordingly. 

Soon  after  the  institution  ot  the  suit,  plain-, 
tiff  In  error  filed  with  the  clerk  of  the  trial 
court  a  notice  directed  to  defendants  In  error 
and  their  attorneys,  that  It  would  apply  for  a 
commission  to  take  the  deposltlim  of  defend- 
ants in  error  on  June  3,  1914 — 
"by  oral  examination  and  answer  nnder  oath 
to  such  questions  as  may  be  propounded  to  them 
by  the  respective  parties." 

A  copy  of  this  notice  was  served  on  the 
attorneys  of  defendants  In  error  May  23, 
1914.  In  response  to  tbe  commission  and  no- 
tice given  by  tbe  notary  pid>lic  defendants  In 
error,  with  their  attorneys,  appeared  before 
the  notary  on  June  5,  1914,  but  refused  to 
answer  any  of  the  interrogatories  propound- 
ed to  them  by  tbe  attorney  representing 
the  bank.  The  Interrogatories,  If  taken  as 
confessed,  would  require  a  Judgment  to  be  en- 
tered in  favor  of  the  plaintiff  In  error. 

[1,2]  Tbe  first  assignment  of  error  is  pred- 
icated upon  the  action  of  tbe  court  In  over- 
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niUng  the  defendant's  motion  to  have  all 
of  the  oral  interrogatories  propounded  to 
defendants  In  error  taken  as  confessed  and 
judgment  entered  accordingly.  There  1b  no 
provision  in  title  63,  e.  S,  for  taking  the  dep- 
osition of  a  party  to  a  suit  upon  verbal  In- 
terrogatorlea  Interrogatories  can  be  taken 
as  confessed  only  when  the  proceeding  is 
strictly  within  the  provisions  of  the  statute. 
The  bill  of  discovery,  as  known  to  the  eq- 
uity practice,  is  superseded  in  this  state  by 
the  provisions  of  chapter  8,  tit  83,  Vernon's 
Sayles'  Civil  Statutes.  Hamner  v.  Garrett, 
133  S.  W.  1058,  lOei;  Cargill  r.  Kountae 
Bros.,  88  Tex.  386,  22  S.  W.  1016,  26  S.  W. 
13,  24  U  R.  A  183,  40  Am.  St.  Rep.  853; 
Smith  y.  Olsen,  92  Tex.  181,  46  8.  W.  681. 
The  reasonable  Inference  to  be  drawn  from 
the  language  of  articles  3680,  3682,  3683,  Ver- 
non's Sayles'  Civil  Statutes,  is  that  written 
interrogatories  must  be  filed  as  a  prereq- 
uisite to  taking  the  depositions  of  a  party  to 
the  suit  Artide  S663  et  seq.,  relating  to 
the  taking  of  depositions  of  a  witness  in  a 
case,  upon  oral  interrogatories,  do  not,  by 
their  terms,  provide  for  taking  the  deposi- 
tion of  parties  in  such  manner.  The  whole 
matter  of  taking  depositions  of  parties  and 
witnesses  is  controlled  by  the  statute.  No 
such  practice  obtains  under  the  common  law ; 
and,  in  the  absence  of  statutory  authority 
the  taking  of  the  party's  deposition  as  con- 
fessed, because  of  a  failure  to  answer  oral 
interrogatories,  cannot  be  done  In  this  state. 
[3, 4]  The  second  assignment  is  that  the 
court  erred  in  overruling  defendant's  first 
objection  to  the  court's  charge  to  the  jury, 
in  that,  submitting  the  first  issue  to  the  jury, 
the  court  assumed  as  a  fact  that  the  land  in 
controversy  contained  203  acres,  when  in 
fact  the  tract  of  land  contained  only  145 
acres.  According  to  the  contention  of  appel- 
lees their  home  In  Abilene  was  Mrs.  Ivey's 
separate  property,  and  was  valued  at  ^,000. 
This  amount  was  invested  in  the  land  in 
question.  The  community  had  invested  there- 
in money  from  their  Tuscola  homestead  in 
the  sum  of  $1,000,  and  one-third  of  their  eq- 
uity in  three  other  sections  of  land,  amount- 
ing to  $666.66;  the  total  consideration  for 
the  section  of  land  in  question  being  $5,666.- 
6&  According  to  appellant's  theory,  70.6  per 
cent,  of  this  tract  of  land  belonged  to  the  sep- 
arate estate  of  Mrs.  Ivey,  and  the  remainder, 
or  29.4  per  cent  was  community  property 
and  subject  to  appellant's  debts.  It  seems 
to  be  conceded  that  Instead  of  the  tract  of 
land  in  question  consisting  of  205  acres,  it 
contained  only  146  acres,  which,  if  appor- 
tioned as  above  stated,  would  give  to  Mrs. 
Ivey  a  fraction  over  102  acres,  Instead  of 
145.  This  error  of  the  court  was  duly  ex- 
c^>ted  to,  and  is  properly  presented  in  the 
brief  of  appellants,  but  under  the  uncontra- 
dicted evidence,  it  does  not  constitute  re- 
versible error.  It  appears  from  the  record 
that  the  entire  section,  of  which  the  146 


acres  in  controversy  Is  a  part,  was  conveyed 
first  to  R.  F.  Ivey  in  April,  1910,  and  there- 
after in  1911  conveyed  by  Ivey  to  his  wife. 
Thereafter,  in  1911  they  borrowed  $2,500  and 
secured  the  loan  by  a  deed  of  trust  on  the 
entire  section.  Of  this  $2,500,  $1,300  was 
applied  to  the  payment  of  community  debts 
In  the  form  of  notes  against  certain  lauds 
purchased  by  the  community  in  Cochran 
county,  $600  was  used  in  patenting  the  sec- 
tion of  land  upon  which  the  loon  was  ne- 
gotiated, and  the  remainder  of  $2,500  was 
applied  to  the  payment  of  community  debts. 
After  the  negotiation  of  the  $2,500  loan,  ap- 
pellees conveyed  to  each  of  their  five  chil- 
dren lOO  acres  of  the  section,  taking  from 
each  of  them  a  note  for  $500.  Subsequently 
their  children  sold  the  land  conveyed  to  them, 
delivering  to  Mrs.  Ivey  a  greater  part,  if  not 
all,  of  the  proceeds  of  the  sale.  With  this 
money  she  paid  off  the  loan.  The  result  of 
these  transactions  is  to  vest  the  title  of  the 
remaining  portion  of  the  land  in  Mrs.  Ivey. 
The  community  estate  having  been  fully  re- 
imbursed, through  the  loan  of  $2,500  and  its 
repayment,  for  the  amount  of  the  commtmlty, 
fund  originally  invested  in  the  section  had 
no  further  interest  In  li  The  whole  of  the 
145  acres,  remaining  after  the  five  tracts 
of  100  acres  each  had  been  conveyed  to  the 
children  of  appellees,  was,  we  think,  the 
separate  property  of  Mr&  Ivey.  If  we  are 
correct  in  this,  no  part  of  it  could  be  sub- 
jected to  the  payment  of  community  debts, 
and  the  error  of  the  court  in  assuming  that 
205  acres.  Instead  of  146,  remains  is  harm- 
less. 

[6]  Under  several  assignments  the  suffi- 
ciency of  the  evidence  to  support  the  find- 
ings of  the  jury  is  assailed.  A  review  of  the 
statement  of  facts  convinces  us  that  the  evi- 
dence required  the  court  to  submit  the  ques- 
tion of  Ivey's  alleged  fraudulent  intent  in 
conveying  the  land  to  his  wife  to  the  jury. 
The  detailed  statement  made  by  him,  on  di- 
rect and  cross-examination,  showing  his  as- 
sets and  liabilities,  is  sufiScient  to  raise  an 
issue  as  to  his  solvency  In  January,  1911, 
when  he  executed  the  deed  to  his  wife.  In 
the  absence  of  any  evidence  from  the  hus- 
band as  to  their  purpose  ta  leaving  and  their 
intention  to  again  occupy  the  homestead, 
Mrs.  Ivey's  statements  as  to  such  purpose 
and  intent  are  competent  evidence  to  be  con- 
sidered. They  liad  previously  built  a  bam 
on  the  lots,  in  which  they  had  resided  for  a 
time,  and  the  statement  of  facts  shows  that 
since  moving  from  the  barn  they  neverthe- 
less used  the  premises  for  purposes  consist- 
ent with  their  homestead  claim. 

Appellant's  brief  contains  a  great  many 
other  assignments.  In  which  the  questions 
and  Issues  heretofore  discussed  are  present- 
ed In  different  form,  and  which  we  believe 
it  Is  not  necessary  to  consider  In  detail. 

We  find  no  reversible  error  in  tb«  Judg- 
ment, and  it  is  affirmed. 
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NOETH  TEXAS  GAS  CO.  ▼.  MEADOB. 
(No.  7432.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  8,  1916.    B«hearing  Denied 

Feb.  12,  1916.) 

1.  MumCIPAL  COBPOBATIONS  ®=>821— IWJUBT 

TO   Pedestbian— DiTCn   IN    Stbekt — Neoli- 
OEMCE — Questions  fob  Juby. 

Under  the  evidence  in  an  action  for  injury 
to  a  pedestrian  in  attempting  to  cross  a  ditch  in 
a  street  dug  by  a  gas  company,  held,  that  wheth- 
er she  acted  and  relied  on  invitation  of  the  com- 
Eany's  foreman  in  such  attempt,  and  whether 
e,  in  80  inviting  her,  was  guilty  of  negligence 
proximately  contributing  to  her  injury,  and 
whether  she  exercised  ordinary  care  for  her 
safety,  were  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1745-1757;  Dec. 
Dig.  «=>821.] 

2.  Tbial  «=»252— Inbtbuotions— Afpuoabii/- 
iTT  TO  Evidence. 

Tliere  being  no  evidence  that  plaintiff's  in- 
jury was  caused  by  a  weakened  condition  of 
her  arm,  though  it  had  previously  been  broken, 
a  requested  instruction  predicated  on  a  finding 
of  such  fact  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  505,  596-612;   Dec.  Dig.  <g=>252.] 

S.  Trial  <S=>251 — Instbuctions— Applioajbil- 
ITT  TO  Pleading— Contbibutobt  Neoli- 

OENCE. 

Defendant,  having  specifically  pleaded  cer- 
tain acts  as  contributory  negligence,  was  not 
entitled  to  have  other  acts  submitted  to  the  jury 
as  a  basis  for  finding  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  587-695;   Dec  Dig.  «s»261.] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  W.  M.  Peck,  Judge. 

Action  by  Jennie  Meador  against  the  North 
Texas  Gas  Company.  Judgment  for  plalntlfF, 
and  defendant  appeals.    Affirmed. 

John  T.  Suggs,  of  Denison,  and  Jones  & 
Eassell,  of  Sherman,  for  appellant  Wolfe 
ft  Wood,  of  Sherman,  for  appellee. 

TALBOT,  J.  This  suit  was  brought  by  the 
appellee  against  appellant  to  recover  damages 
for  personal  Injuries.  Appellee  alleged,  in 
substance,  that  appellant  had  dug  and  ex- 
cavated in  a  street  between  her  home  and 
that  part  of  the  town  of  Whitesboro  to 
which  her  business  called  her  a  ditch  about 
16  or  18  Inches  wide  and  3  to  3^  feet  deep. 
In  which  to  lay  its  mains  tor  conveying  gas ; 
that  it  was  necessary  for  her  to  cross  the 
ditch,  or  to  go  a  considerable  distance 
around,  and  apiwUant's  employe  and  super- 
intendent, engaged  in  the  work  and  having 
charge  of  the  ditch.  Invited  and  directed  her 
to  cross  said  ditch,  and  thereby  assured  her 
that  It  was  safe  for  her  to  undertake  to  pass 
over  the  same ;  that,  had  It  not  been  for  such 
invitation  and  direction  on  the  part  of  tip- 
pellant's  snld  employ^,  she  would  have  gone 
a  long  way  out  of  her  way  to  have  reached 
the  point  to  which  she  was  going  by  passing 
around  the  end  thereof.  Appellee  further  al- 
leged that  she  was  an  old  and  feeble  woman, 
with  poor  judgment,  and  unable  to  compre- 


hend and  understand  the  danger  attending 
her  attempt  to  cross  the  ditcb  in  compliance 
vnth  the  invitation  and  direction  of  said  em> 
ployg,  and  believing  and  relying  upon  the  su- 
Iterior  judgment,  knowledge,  and  understand- 
ing of  said  employe,  believed  that  it  was  safe 
for  her  to  attempt  to  do  as  she  was  direct- 
ed. She  further  alleged  that  the  ditch  was 
dug  in  such  manner  as  to  leave  about  its 
edges  and  at  the  surface  loose  dirt,  which 
would  cave  and  slough  ofT  when  weight  or 
pressure  was  applied,  which  was  unknown  to 
her,  but  was  known  to  defendant's  employ^ ; 
that  in  compliance  with  the  Invitation  and 
direction  of  said  employe  she  did  attempt 
to  cross  the  ditch,  when  she  fell  into  the 
same  and  was  Injured.  The  specific  acts  of 
negligence  alleged  and  relied  upon  are: 

"(a)  In  inviting  and  directing  plaintiff,  an  old, 
feeble,  and  infirm  woman,  with  poor  judgment 
and  discretion,  to  attempt  to  pass  over  said 
ditch  at  said  time  and  place ;  (b)  in  inviting  and 
directing  plaintiff  to  cross  said  ditch  at  said 
point,  where  the  edges  of  the  bank  and  the 
ground  were  loose,  so  that,  when  plaintiff's 
weight  was  placed  thereon,  the  same  was  caused 
to  break  off  and  permit  her  to  fall  therein; 
(c)  that  said  defendant  was  ^nill?  of  negligent 
in  inviting  and  directing  plaintiff  to  cross  said 
ditch  at  said  place,  without  knowing  that  the 
same  was  secure  and  safe  for  her  to  attempt  to 
go  over  the  same,  or  without  making  the  sams 
safe  for  ordinary  use." 

Appellant  answered  by  denying  that  plain- 
tiff received  any  injuries  whatever  as  a  re- 
sult of  its  negligence.  It  denied  that  It  bad 
excavated  a  ditch  of  the  depth  alleged  by  ap- 
pellee, and  denied  that  any  of  Its  agents 
invited  appellee  to  cross  said  ditch.  It  de- 
nied that  appellee  was  feeble  and  of  poor 
judgment,  and  unable  to  comprehend  and  un- 
derstand the  danger  attending  her  to  cross 
said  ditch,  and  denied  that  loose  dirt  had  been 
left  on  the  edges  thereof.  It  alleged  that  the 
condition  of  the  ditch  and  Its  surroundings 
were  open  and  obvious,  and  If  there  was  any 
danger  In  crossing  the  same  such  danger  was 
as  open  and  obvious  to  appellee  as  to  appel- 
lant, and  that  appellee  assumed  the  risk  inci- 
dent to  crossing  the  ditch  In  the  manner  that 
she  did,  and  that  she  was  guilty  of  negligence 
contributing  to  her  injuries  in  attempting  to 
cross  the  ditch  In  the  manner  she  did  attempt 
to  cross  the  same,  as  alleged  in  her  petition. 
It  further  alleged  that  there  was  an  oi>en  and 
unobstructed  way  around  the  ditch  which 
plaintiff  could  have  traveled  without  the  loss 
of  time,  and  that  she  voluntarily  selected 
the  route  which  she  was  traveling,  and  in 
doing  so  was  guilty  of  negligence  which  prox- 
imately contributed  to  her  Injuries,  and  that 
In  taking  the  route  which  she  did  take  she 
assumed  the  risk  of  Injury  therefrom.  Ftir- 
ther  answering,  the  appellant  charged  that 
the  appellee  was  further  guilty  of  contribu- 
tory negligence  In  this:  That  her  said  arm 
bad  been  broken  and  injured  before,  and 
was  weak  and  i)eculiarly  susceptible  to  In- 
Jury,  which  fact  was  not  apparent  to  and 
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was  nnknown  to  defendant  and  ite  servants, 
but  which  was  well  known  to  plaintiff ;  that 
plaintiff,  In  attempting  to  cross  said  ditch, 
negligently  threw  the  weight  of  her  body  np- 
on  said  arm,  and  that  her  Injury  resulted,  not 
from  any  fall,  but  from  the  weight  of  her 
body  upon  said  weakened  and  injured  arm; 
and  that  in  undertaking  to  cross  said  ditch, 
and  In  putting  the  weight  of  her  body  upon 
said  arm  in  said  manner,  she  was  gnllty  of 
negligence  which  proximately  contributed  to 
cause  her  Injury,  and  assumed  the  risk  in- 
cldeut  to  the  manner  adopted  by  her  in  cross- 
ing said  ditch. 

A  trial,  November  13,  1914,  resulted  in  a 
▼erdlct  and  Judgment  In  favor  of  appellee 
for  the  sum  of  $700,  and  appellant  appealed. 

The  assignments  of  error  from  the  first  to 
the  fourth,  inclusive,  complain  respectively 
of  the  refusal  of  the  trial  court  to  give  to 
the  Jury  certain  special  charges  requested  by 
appellant,  directing  the  Jury  to  return  a  ver- 
dict in  its  favor.  It  is  asserted  that  the 
court  erred  In  refusing  these  charges  be- 
cause: (1)  The  evidence  failed  to  show  that 
appellant  was  guilty  of  any  act  of  negligence, 
either  in  the  construction  of  the  dltph  in 
question,  or  In  the  conduct  of  Its  foreman  In 
charge  of  the  digging  of  said  dlt(^  at  the 
time  appellee  was  injured;  (2)  because  the 
undisputed  evidence  showed  that  appellee 
was  guilty  of  contributory  negligence  in  the 
manner  In  which  she  attempted  to  cross  the 
ditch.  In  that  she  wholly  failed  to  look  and 
observe  said  ditch,  and  the  place  where  she 
was  stepping  and  about  to  step,  and  to  take 
any  precaution  or  exercise  any  care  what- 
ever for  h^r  own  safety ;.  (3)  because  the  un- 
disputed evidence  showed  that  the  ditch  was 
as  open  and  obvious  to  appeUee  as  It  was  to 
appellant  and  Its  foreman,  and  she  assumed 
the  risk  of  undertaking  to  cross  it  at  the 
time  and  in  the  manner  she  did ;  and  (4)  be- 
cause the  evidence  wholly  failed  to  show 
that  appellee  at  the  time  she  undertook  to 
cross  the  ditch  in  question  relied  upon  the- 
Invitation  of  appellant's  foreman  and  accept- 
ed such  invitation  as  an  assurance  of  safety. 

[1  ]  We  do  not  agree  that  the  evidence  was 
of  the  character  here  claimed,  and  hence  not 
prepared  to  hold  that  the  trial  court  would 
have  been  warranted  by  It  In  instructing  a  ver- 
dict for  appellant  The  appellee  was  an 
old  lady  72  years  of  age.    She  testified : 

"How  I  came  to  attempt  to  cross  the  ditch: 
The  boss  said  to  me,  'You  can  cross  right  here,' 
he  says,  'it  ain't  very  wide  across.'  I  just 
walked  up  to  it,  and  I  said,  'Please  take  my 
hand,'  and  he  took  my  hand,  and  the  dirt  gave 
way  under  my  foot ;  and  I  think  I  slipped  into 
the  ditch." 

On  cross-examination  she  said: 

"When  I  went  to  cross  I  didn't  see  any  place 
to  cross,  and  the  boss  says,  'Tou  can  cross  right 
here.'  I  didn't  look  to  see  how  wide  it  was.  I 
didn't  look  to  see  how  deep  it  was.  I  didn't  look 
to  see  where  I  was  going  to  step.  I  looked  to 
Me  where  I  was  putting  my  foot  before  I  went 
to  step.  I  looked  to  see  whether  my  foot  was 
on  solid  ground  before  I  went  to  step.  It  was 
cn  solid  ground." 


The  ditch  appeUee  was  attempting  to  cross 
when  hurt  was  12  inches  wide,  and  the  testi- 
mony varies  as  to  Its  depth.  Appellant's  wit- 
ness J.  H.  Wells  testified  that  he  measured 
it  with  a  rule,  and  that  it  was  12  inches  wide 
and  12  Inches  deep;  white  appellee's  witness 
J.  £.  Davis  testified  that  he  would  be  safe  in 
saying  the  ditch  was  2%  feet  deep.  The  tes- 
timony was  also  confilctlng  as  to  whether 
tlie  appellant's  foreman  invited  appellee  to 
cross  over  the  ditch  and  as  to  whether  she 
actually  fell  in  the  ditch.  That  appellee's 
arm  was  broken,  and  her  shoulder  in  some 
manner  injured  in  attempting  to  cross  the 
ditch  seema  not  to  be  denied.  Pannill,  appel- 
lant's foreman,  said  in  substance,  that  he 
caught  hold  of  appellee's  arm  to  assist  her  in 
crossing  the  ditch,  and  that  as  she  "stepped 
astraddle  of  the  ditch"  he  "  'heard  something 
pop,'  and  ai^ellee  then  cried  out,  'Oh,  my 
arm  Is  broken.' " 

Considering  the  evidence  as  a  whole,  we 
think  it  nmst  be  held  that  whether  appellee 
acted  and  relied  upon  the  Invitation  of  ap- 
pellant's foreman,  Pannill,  in  attempting  to 
cross  the  ditt^  at  Qie  place  she  did,  and 
whether  ai^)ellant's  said  foreman  was  guilty 
of  negligence  In  Inciting  her  to  cross  at  such 
place  under  the  drcumstances,  which  prox- 
imately contributed  to  her  Injury,  and  wheth- 
er the  appellee  exercised  ordinary  care,  in 
view  of  the  circumstances  and  conditions  sur- 
rounding her,  for  her  own  safety,  were  issu- 
able facts  for  the  determination  of  the  Jury. 
There  was  evidence  to  the  effect  that  the 
soil  was  sandy,  that  loose  dirt  had  been  piled 
along  the  ditch,  that  it  had  been  raining, 
and  the  edges  of  the  ditch  had  In  many  plac- 
es crumbled  and  "sloughed  off."  These  were 
conditions  known  to  appellant's  foreman  and 
not  known  to  appellee.  Appellee  testified 
that  she  could  not  state  how  de^  the  ditch 
was,  that  she  did  not  look  to  see  how  wide  it 
was,  nor  where  she  was  going  to  step,  but 
that  she  did  look  to  see  where  she  was  put- 
ting her  foot  before  she  attempted  to  step 
over  the  ditch,  and  that  as  she  was  in  the 
act  of  stepping  across  the  dirt  gave  way 
under  her  foot  and  she  slipped  into  the  ditch. 
Thus  It  appears,  it  seems  to  us,  that  the  fail- 
ure of  appellee  to  acquaint  herself  with  the 
width  and  depth  of  the  ditch,  and  to  observe 
just  where  she  was  going  to  place  her  foot 
on  the  opposite  side  thereof,  had  practically 
nothing  to  do  with  the  accident  and  her  In- 
juries. The  conclusion  that  the  condition  of 
the  soil  at  and  about  the  ditch  where  appel- 
lee was  Invited  by  appellant's  foreman  to 
cross  over  it,  his  Invitation  to  appellee  to 
cross  at  such  place  without  exercising  ordi- 
nary care  to  make  the  place  reasonably  safe 
for  her  to  cross,  or  otherwise  to  exercise  such 
care  to  prevent  Injury  to  her  in  her  attempt  to 
cross  over  the  ditch,  were  the  proximate  cause 
or  causes  of  her  Injury,  Is,  to  say  the  least, 
very  reasonable;  and  at  the  request  of  ap- 
pellant the  court  charged  the  Jury  that^Tp 
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"Bv*n  though  you  beIi«T«  from  the  evidence 
that  defeDdBnt's  foreman,  Pannill,  invited  the 
plaintiff  to  cross  said  ditch  on  the  occasion  in 
question,  and  if  you  further  believe  from  the 
evidence  that  such  invitation  was  negligence, 
yet,  unless  you  believe  from  the  evidence  that 
plaintiff  relied  on  such  invitation  as  to  her  be- 
ing able  to  make  said  crossing  in  safety  to  her- 
self, and  would  not  have  attempted  to  cross 
said  ditch  but  for  such  invitation,  yon  will  find 
for  defendant" 

We  do  not  think  tbe  Issue  ot  assmned  risk 
was  in  the  case.  That  tbe  ditch  was  open 
to  observation  is  clear,  but  it  cannot  reason- 
ably be  aald,  as  a  matter  of  law  arising  upon 
tbe  facta,  that  tbe  danger  of  attempting  to 
cross  over  It,  as  appellee  did,  was  obvlons. 
That  she  did  not  assume  the  risk  of  crossing 
is  evidenced  by  the  fact  tliat  she  declined 
to  make  the  attempt  until  appellant's  fore- 
man invited  her  to  do  so.  We  conclude  the 
peremptory  instructions  were  properly  re- 
fused. 

[2]  The  fifth  assignment  of  error  complains 
of  the  court's  refusal  to  give  a  special  charge 
requested  by  appellant  to  the  effect  that, 
if  appellee  attempted  to  cross  the  ditch  by 
the  assistance  of  tbe  foreman,  PannlU,  and 
Pannill  acted  as  an  ordinarily  prudent  per- 
son would  have  acted  under  the  same  cir- 
cumstances, and  that  the  injury,  if  any,  re- 
sulting to  tbe  appellee,  was  caused  by  a  weak- 
ened conditicm  of  her  arm  or  shoulder,  to 
return  a  verdict  for  appellant.  We  think 
there  was  no  error  in  refusing  this  charge, 
for  the  reason  that  the  evldenoe  failed  to 
raise  the  issue  therein  sought  to  be  submitted. 
There  was  evidence  that  appellee's  arm  had 
been  previously  broken,  but  none  that  would 
bare  warranted  a  finding  that  because  there- 
of appellee's  arm  was  weakened  and  more 
liable  to  break  on  the  occasion  in  question. 
Dr.  Carey,  the  physician  who  attended  appel- 
lee, testified  that  ber  arm  having  been  broken 
prior  to  tbe  accident  out  of  which  this  suit 
grows  "would  not  have  rendered  it  more 
easily  broken  at  another  point,  n<Mr  would 
it  have  rendered  it  more  easily  broken  if  It 
bad  been  broken  on  tbe  occasion  in  question 
at  the  same  site  as  the  previous  fracture,  pro- 
vided union  bad  been  good" ;  that  "if  you  get 
union  the  arm  is  Just  as  strong  after  tbe 
fracture  as  It  was  previously."  We  have 
been  imable  to  discover  any  testimony  in 
the  record  tending  to  show  that  a  good  un- 
ion had  not  been  obtained  after  appellee's 
arm  was  broken,  prior  to  her  attempt  to 
cross  the  ditch  dug  by  appellant,  and  that 
the  former  fracture  rendered  her  arm  on  the 
occasion  in  question  more  likely  to  break. 

[3]  The  appellant  requested  tbe  court  to 
charge  tbe  Jury  as  follows : 

"If  you  believe  from  the  evidence  that  a  per- 
son of  ordinary  prudence,  situated  and  circum- 
stanced as  plaintiff  was  on  the  occasion  when 
she  undertook  to  cross  said  ditch,  would  have 
looked  and  observed  said  ditch  and  the  place 
where  she  was  undertaking  to  step ;  and  if  you 
further  believe  from  the  evidence  that  plaintiff, 
on  said  occasion,  failed  to  look  and  observe 
said  ditch  and  the  place  where  she  was  under- 


taking to  step ;  and  if  yon  further  believe  from 
the  evidence  that  such  failure,  if  any,  upon  the 
part  of  plaintiff,  proximately  contributed  to 
cause  the  injury,  if  any,  she  sustained  on  said 
occasion,  you  will  find  for  the  defendant" 

nils  charge  was  refused,  and  its  refusal 
complained  of  in  appellant's  seventh  assign- 
ment of  error.  In  its  general  charge  the 
court  correctly  defined  contributory  negli- 
gence, and  told  tbe  Jury  that  if  they  believed 
the  appellee  was  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  tbe  ditdi,  or  if 
they  believed  her  Injury  was  tbe  result  of 
her  failure  to  exercise  ordinary  care  for  her 
own  safety  to  find  la  favor  of  the  appellant 

The  contention  of  appellant  is  that,  in  view 
of  the  general  charge  on  the  question  of  con- 
tributory negligence,  the  appellant  was  en- 
titled to  have  the  facta  enumerated  In  the 
special  charge  grouped  as  they  were,  and  tbe 
Judgment  of  the  Jury  upon  the  evidence  rela- 
tive to  the  lasue  raised  by  such  facts  invoked. 
It  Is  a  wdl-establlshed  rule  that  the  defend- 
ant in  an  action  for  personal  injuries  has  the 
right  ordinarily  to  prepare  and  demand  tbe 
giving  of  a  charge  requiring  the  Jury  to  find 
whether  tbe  evidence  established  the  exist- 
ence of  any  specified  group  of  facts  which  It 
is  claimed  constitutes  contributory  negligence, 
with  instruction  that  If  it  did  to  find  for  the 
defendant  But  we  do  not  find  that  tbe 
pleadings  and  evidence  in  the  case  at  bar 
called  for  the  giving  of  the  special  charge 
under  consideration.  As  we  have  said  in  a 
former  part  of  this  opinion,  the  failure  of  tbe 
appellee  to  observe  the  width  and  depth  of 
tbe  ditch  and  the  place  where  she  was  under- 
taking to  step  bad  practically  nothing  to  do 
with  the  accident  causing  her  injuries,  and 
could  not  be  regarded  as  a  proximate  cause 
of  said  injuries;  besides,  appellant  in  plead- 
ing the  defense  of  contributory  negligence 
did  not  plead  that  the  appellee  was  guilty  of 
negligence  c(mtributing  to  her  injury,  in  that 
she  failed  "to  lock  and  observe  the  ditch 
and  the  place  where  she  was  undertaking  to 
step."  The  specific  plea  of  contributory  neg- 
ligence was  that  there  was  an  open  and  un- 
obstructed way  around  said  ditch,  which  was 
open  and  obvious  to  appellee,  and  which  she 
could  have  traveled  without  loss  of  time  or 
Inconvenience,  and  In  safety,  and  that  she 
voluntarily  diose  not  to  follow  such  safe  and 
convenient  way;  that  her  arm  had  been 
previously  broken  and  weakened,  and  that  In 
attempting  to  cross  the  ditch  she  negligently 
threw  the  weight  of  her  body  upon  said  arm ; 
and  that  her  injury  resulted,  not  from  any 
fall,  but  from  the  weight  ot  ber  body  upon 
said  arm.  Having  specifically .  pleaded  the 
foregoing  acts  constituting  contributory  neg- 
ligence, appellant  was  not  entitled  to  have 
tbe  acta  specified  in  the  special  charge  re- 
fused submitted  to  tbe  Jury  as  a  further 
basis  for  a  finding  of  contributory  negligence 
on  appellee's  part,  and  there  was  no  error  in 
refusing  tbe  special  diarge.  Railway  Co.  v. 
Hagood,  21  Tex.  Civ.  App.  442.  62  S.  W.  674; 
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BaUway  Co.  v.  Tx>cke,  87  S.  W.  1082;  RaU- 
way  Oa  v.  Foster,  87  S.  W.  879;  Railway 
Ca  v.  Albertl,  47  Ttex.  Civ.  App.  32,  103  S. 
W.  699;  Railway  Co.  v.  StillweU.  46  Tex. 
Civ.  App.  647,  104  S.  W.  1071. 

Tbe  evidence  is  sufUclent  to  snstain  tlie 
verdict,  the  Issues  were  fairly  submitted,  and 
no  reversible  error  belbg  pointed  out  by 
appellant's  assignments,  the  Judgment  of  the 
court  below  will  be  atUrmed. 

Affirmed. 


WARBURTON  v.  WILKINSON.     (No.  B8S4.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  26,  1916.) 

1.  PaiNOIPAl  AND   AOBNT   ®=»145— LlABIUCTT 

OF  Undisclosed  Pbincipal— Ratification. 
Where  the  brother  of  the  owner  of  cattle, 
having  charge  of  them,  rented  lands  for  grazing 
parposes,  and  the  owner  reaped  all  the  benefits 
of  the  contract  with  knowledge  that  his  cattle 
were  pastured  on  another's  land,  and  ratified 
the  contract  by  refunding  the  brother  the 
amount  he  paid  thereon,  such  owner  was  liable 
for  the  rent  of  the  grazing  lands. 

[Bid.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §f  499,  513-520;  Dec. 
Dig.  <Ss>l45.] 

2.  EVIDENCK  4t=3207— Aduissions. 

In  an  action  for  the  rent  of  grazing  lands, 
the  admissions  of  defendant  as  to  the  pasturage 
of  his  cattle  thereon,  made  in  another  suit  be- 
tween him  and  another  than  the  adverse  party 
in  the  present  suit,  were  admissible  in  evidence, 
since  the  voluntary  admissions  of  a  party, 
wherever  and  however  made,  can  be  used  in  any 
suit  to  which  he  is  a  party. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  W  707-712;    Dec.  Dig.  «=»207.] 

Appeal  from  Victoria  Cotmty  Court;  J.  P. 
Pool,  Judge. 

Action  by  B.  J.  Wilkinson  against  A.  II. 
Warburton.  CVom  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

C.  F.  ft  C.  C.  Carsner  and  R.  L.  Daniel,  all 
of  Victoria,  for  appellant.  T.  R.  Wood,  and 
Fly  ft  Ragsdale,  all  of  Victoria,  for  appellee. 

FLY,  C.  J.  This  suit  was  instlttited  by  ap- 
pellee to  recover  of  appellant  the  sum  of 
$660,  the  balance  due  on  the  rent  of  2,000 
acres  of  land  for  grazing  purposes  for  the 
year  beginning  August  1,  1913,  and  ending 
July  31,  1914.  Appellant  answered  that  he 
had  not  made  a  contract  to  rent  the  prem- 
ises, and  that  his  brother,  J.  A.  Warburton, 
who  leased  the  premises,  was  not  his  agent 
and  had  no  authority  to  rent  the  premises. 
A  Jury  being  waived,  the  court  rendered 
Judgment  in  favor  of  appellee  for  $650,  with 
Interest  at  6  per  cent  from  January  1,  1915. 

[1]  The  facts  show  that  J.  A.  Warburton 


was  the  undisclosed  agent  of  appellant  and 
contracted  for  the  land  and  pastured  the  cat- 
tle of  appellant  thereon.  Appellant  obtained 
the  full  benefit  of  the  pasturage  of  the  cattle, 
and  ratified  the  acts  of  his  agent  by  paying  a 
part  of  the  money  due  on  the  lease.  We 
adopt  the  findings  of  fact  of  the  county  Judge 
which  are  fully  supported  by  the  statement 
of  facts. 

The  evidence  clearly  shows  that  J.  A.  War- 
burton, a  brother  of  appellant,  who  had 
charge  of  the  cattle  of  the  latter,  made  the 
rental  contract,  and  that  appellant  reaped 
all  the  benefits  of  the  contract,  and  ratified 
the  acts  of  his  agent  by  repaying  to  him  the 
sum  of  $150  paid  on  the  contract.  J.  A.  War- 
burton was  undoubtedly  the  undisclosed 
agent  of  appellant,  and  whether  appellee 
knew  this  fact  or  not  would  not  affect  the 
liability  of  the  undisclosed  principal.  The 
evidence  shows  that  the  cattle  were  the  prop- 
erty of  appellant,  that  he  knew  that  they 
were  pastured  on  the  land  of  appellee,  and 
that  he  paid  all  that  was  paid  on  the  rental 
contract.  He  is  undoubtedly  liable  for  the 
rent. 

It  Is  the  general  rule  that  an  undisclosed 
principal,  when  subsequently  discovered,  may 
be  held  liable  on  all  simple  nonnegotiable 
contracts  made  in  his  behalf  by  bis  duly  au- 
thorized agent,  although  the  contract  was 
originally  made  with  the  agent  in  entire  ig- 
norance of  the  principal.  This  has  been  held 
In  many  cases.  Mechem  on  Agency,  §  1731, 
and  authorities  cited.  To  the  same  effect 
are  Heffron  v.  Pollard,  73  Tex.  96,  11  8.  W. 
105,  15  Am.  St.  Rep.  764,'  Sanger  v.  Warren. 
91  Tex.  472,  44  S.  W.  477,  66  Am.  St  Rep. 
913,  and  Marx  v.  Luling  Association,  17  Tex. 
Civ.  App.  408,  43  S.  W.  696. 

[2]  The  admissions  of  appellant  as  to  the 
pasturage  of  the  cattle,  made  in  another  suit 
between  him  and  another  party,  were  ad- 
missible in  evidence  In  this  suit.  The  volun- 
tary admissions  made  by  a  party  to  a  suit, 
made  anywhere  and  under  any  circumstanc- 
es, can  be  used  in  any  suit  to  which  he  is  a 
party.  No  reason  can  be  given  why  the  vol- 
untary admissions  of  a  litigant  cannot  be 
used  against  him,  no  matter  where  nor  un- 
der what  circumstances  they  were  made. 
Greenleaf  on  Kv.  §  341 ;  Jones  on  ESv.  $  683 : 
Nelson  v.  Harrington,  72  Wis.  591,  40  N.  W. 
228,  1  Ll  R.  A.  719,  7  Am.  St.  Rep.  900;  Bil- 
ger  v.  Buchanan  (Sup.)  6  S.  W.  408.  The 
voluntary  admission  of  a  party  is  an  admis- 
sion, no  matter  where  and  how  made,  and 
can  be  used  against  him.  We  overrule  the 
third  and  fourth  assignments  of  error. 

The  Judgment  Is  affirmed. 
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BEATON  ▼.  MAJORS.     (No.  6689.) 
(Court  of  Civil  Appeals  of  Texas.     San   An- 
tonio.   Jan.  26,  1916.) 

1.  PuEADiNO   «=»S4— Petition— Stjfficikncy. 

As  against  general  demurrer,  erery  intend- 
ment will  be  indulged  in  favor  of  the  petitioner. 
[Ed.    Note. — For   other  cases,   see   Pleading, 
Cent  Dig.  {}  6%,  66-74;   Dec.  Dig.  «=>34.] 

2.  JuDouxNT  «=>250— Pleasino  to  Sustain. 

A  judgment  cannot  be  upheld,  where  the 
petition  did  not  state  a  cause  of  action  against 
the  parties,  regardless  of  what  the  evidence 
showed. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  !  436;   Dec  Dig.  <S=»2oO.] 

3.  CoBPosATioNS  9=»268 — Stockboldebs— Ac- 
tions Against. 

A  petition  by  plaintiff,  who  rendered  serv- 
ices for  a  corporation,  by  which  he  sought  re- 
covery against  the  corporation  and  its  stock- 
holders, alleged  that  defendants  were  the  prin- 
cipal stockholders,  and  as  such  received  and  had 
the  benefit  of  the  services  rendered,  and  by  rea- 
son thereof  became  liable  to  plaintiff  for  his 
services.  The  petition  contained  no  averments 
showing  the  stockholders  liable,  under  Vernon's 
Sables'  Ann.  Civ.  St.  1914,  art  1198,  for  un- 
paid stock,  or  bringing  the  case  within  articles 
1206,  1208,  on  the  ground  of  insolvency  and 
dissolution.  Beld  that,  as  a  shareholder  always 
receives  the  benefit  of  contracts  made  by  the 
corporation,  the  petition  did  not  state  a  cause  of 
action  against  the  defendant  shareholders,  not- 
withstanding every  intendment  must  be  taken 
in  its  favor. 

[Ed.  Note. — For  oth^r  cases,  see  Orporations, 
Cent  Dig.  a  1129,  1131,  1133-1147,  2276; 
Dec.  Dig.  «=»268.] 

Error  from  Nneces  County  Court;  W.  F. 
Timon,  Judge. 

Action  by  W.  B.  Majors  against  the  Nueces 
River  Irrigation  Company,  a  corporation, 
and  others.  There  was  a  judgment  tor  plain- 
tiff, and  the  defendant  Mildred  Seaton  brings 
error.    Reversed  and  remanded. 

B.  W.  Teagarden,  of  San  Antonio,  and  Ed- 
ward B.  Ward,  of  Corpus  Christi,  for  plain- 
tiff in  error.  G.  R.  Scott,  Boone  &  Pope, 
Claude  Lawrence,  and  Gowan  Jones,  all  of 
Corpus  Christi,  for  defendant  in  error. 

CARL,  J.  W.  E.  Majors  sued  the  Nueces 
River  Irrigation  Company,  a  corporation, 
Mildred  Seaton,  a  feme  sole,  and  George  Gee, 
and  alleged  that  he  was  employed  by  the  Ir- 
rigation Company  about  December  1,  1913, 
at  $40  per  month,  and  entered  into  the  com- 
pany's service  December  15,  1913,  and  work- 
ed for  It  under  the  terms  of  the  oral  con- 
tract of  employment  until  the  1st  of  Novem- 
ber, 1914,  and  that  all  he  had  been  paid  was 
$6,  which  was  duly  credited.  The  corpora- 
tion, George  Gee,  and  plaintiff  in  error  were 
duly  served  with  citation,  but  made  default, 
and  a  Joint  and  several  Judgment  was  ren- 
dered against  all  the  defendants. 

f1-3]  The  only  allegation  whatsoever  with 


reference  to  plaintifF  in  error  and  George 
Gee  is  contained  in  the  eighth  paragraph  of 
the  petition,  and  is  as  follows: 

"That  said  defendants  Mildred  Seaton  and 
George  Gee  are  the  principal  stockholders  in 
said  defendant  corporation,  and  as  such  received 
the  benefit  of  the  services  rendered  by  plaintiff 
to  defendant  corporation,  and  by  reason  thereof 
the^,  and  each  of  them,  became  liable  to  this 
plautiff  for  bis  said  services,  and  that  by  reason 
thereof  plaintiff  is  entitled  to  and  does  look  to 
these  defendants,  and  each  of  them,  for  the  full 
satisfaction  of  his  said  debt." 

The  prayer  was  for  Judgment  against  all 
the  defendants.  There  is  no  allegation  that 
the  corporation  is  insolvent  If  we  indulge 
every  reasonable  intendment  in  favor  of  this 
petition,  which  we  must  do  in  testing  its 
sufficiency  as  against  a  general  denjnrrer, 
does  It  state  a  cause  of  action  against  the 
plaintiff  in  error?  We  do  not  think  it  does. 
All  the  allegations  of  the  petition  are  as  to 
a  contract  made  with  the  corporation,  and 
that  the  service  was  performed  for  that 
company.  The  only  charge  against  Gee  and 
plaintiff  in  error  Is  that  they  were  the  prin- 
cipal stockholders  in  the  corporation  sued, 
and  received  the  benefits  of  the  service. 
There  is  absolutely  no  allegation  which  charg- 
es them,  or  either  of  them,  with  anything 
which  would  show  liability  on  their  part  It 
matters  not  what  the  evidence  showed.  The 
petition  must  state  a  cause  of  action  as  to 
those  against  whom  a  Judgment  is  sought. 
Busch  V.  Broun  (Civ.  App.)  152  S.  W.  686; 
Western  Union  TeL  Co.  v.  Stracner  (Civ. 
App.)  152  S.  W.  845.  It  was  not  alleged  that 
the  corporation  had  been  dissolved,  and  that 
Its  assets  were  in  the  hands  of  plalnUff  in 
error  and  Gee,  as  mentioned  in  article  1208 
of  Vernon's  Sayles'  Civil  Statutes;  nor  is 
It  alleged  that  they  were  directors  or  officers 
at  the  time  of  the  dissolution,  if  It  was  ever 
dissolved,  as  provided  in  article  1206,  and 
thus  trustees  for  the  creditors.  Neither  is 
it  alleged  that  plaintiff  in  error  owed  for 
stock  in  the  corporation,  so  as  to  make  her 
liable  under  article  1198. 

In  fact,  this  is  Just  a  straight  suit  declar- 
ing on  a  contract  made  with  the  corporation, 
and  no  fact  whatever  Is  alleged  which  would 
make  the  stockholders  liable  for  the  corpora- 
tion's contract.  Every  stockholder  Ib  suppos- 
ed to  receive  the  benefits  of  contracts  made 
by  the  corporation,  but  that  fact  in  no  wise 
makes  such  stockholders  liable  for  the  debts 
of  that  corporation;  and  the  allegation  that 
Majors  looked  to  them  to  pay  him  does  not 
show  that  the  stockholders  ever  in  any  way 
promised  to  pay  him,  or  were  under  any 
legal  obligation  to  him  whatsoever. 

The  petition  did  not  state  a  cause  of  ac- 
tion against  plaintiff  in  error,  and  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
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BENNETT  et  al.  ▼.  MO  GRANDE  CANAL 
CO.  (No.  5B69.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  10,  1916.     Rehearing  Denied 

Feb.  16,  1»16.) 

1.  Appeal  and  Ebbob  4=>1T3— Mattebs  Re- 
viewable—Request  FOB  ST7B1II88ION  OF  IS- 
SUE TO  JUBT. 

Where  defendants  failed  to  plead  payment 
of  water  rent  sued  for,  or  to  request  submission 
of  that  issue  to  the  jury,  failure  to  submit  it  is 
not  ground  for  reversal,  since  Rev.  St.  1911.  art. 
10S5,  provides  that  failure  to  submit  an  issue 
not  requested  shall  not  be  deemed  ground  for 
reversal. 

[Ed.  Note.— For  other  cases,  seg  Appeal  and 
Error,  Cent  Dig.  »  1079-1089,  1091-1093, 
1095-1098,  1101-1120;    Dec.  Dig.  <S=>173.] 

2.  Appbai.  aitd  Ebbob  «e9263— Mattebs  Rb- 
viewabut  —  nxckssitt  of  blll  of  excep- 
TIONS. 

Under  Rev.  St.  1911,  art  2061,  as  amended 
by  Acts  33d  Leg.  c.  59,  !  3  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  2061),  providing  that  the 
ruling  of  the  courts  in  giving,  refusing,  or  quali- 
fying instructions  shall  be  regarded  as  approved, 
unless  excepted  to,  where  no  bUl  of  exceptions 
is  reserved  to  a  charge  attacked  on  appeiU,  the 
charge  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  1516-1523,  15&-1532; 
Dec.  Dig.  <S='263.] 

8.  Appbal  and  Ebbob  4e9699— Mattebs  Re- 
viewable—Resebvation    OF   Exceptions— 

TiMB. 

Where  exceptions  were  reserved  to  an  order 
overruling  objections  to  a  charge,  but  the  order 
failed  to  show  that  the  objections  were  made  be- 
fore the  charge  was  given,  the  propriety  of  the 
charge  could  not  be  considered  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2864;   Dec.  Dig.  <8=>«9&.] 

4.  Watebs  and  Wateb  CotTBSES  ®=>254  — 
Contbact  fob  Ibbioation  Skbvice  —  Sale 
OF  Land. 

Where  defendant  contracted  to  pay  a  sum 
certain  for  irrigation  water  rights,  he  could  not 
escape  liability  for  failure  to  pay  by  selling  his 
land,  or  a  part  thereof,  so  that  in  an  action  to 
recover  the  sum  due,  his  contract  with  the  buyer 
of  his  land  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311 ;  Dec.  Dig.  <Ss» 
254.1 

6.  Watebs  and  Wateb  Cocbseb  9=9254  — 
Contbact  fob  Wateb  Supply— Legality— 
Liuitation  of  Liability  fob  Negligence. 
Where  a  contract  to  supply  water  for  irri- 
gating purposes  provided  for  the  repair  of  the 
^stem,  so  as  to  place  it  in  an  efficient  condi- 
tion, and  tliat  during  a  "reasonable  period  of  re- 
pair and  construction"  the  company  should  not 
be  liable  for  damages,  it  was  not  error,  in  an  ac- 
tion to  recover  the  contract  price  for  water  fur- 
nished, to  admit  testimony  that  delay  in  furnish- 
ing water  was  caused  by  extension  of  the  canal 
system;  the  condition  being  valid,  and  not  an 
attempt  of  the  company  to  contract  against  its 
own  negligence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311 ;  Dec.  Dig.  «=> 
254.] 

6.  Appeal  and  Ebbob  9=9742— Assignments 
of  Erbob— Statements  Accompanying. 
Assignments  of  error  to  the  failure  to  give 
certain  special  issues,  which  are  not  followed  by 


statements  showing  what  the  Issues  were,  can- 
not be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  8000 ;  Dec.  Dig.  <8=9742.] 

Appeal  from  Cameron  County  Court;  Y.  L, 
Yates,  Judge. 

Action  by  the  Rio  Grande  Canal  Com- 
pany against  W.  H.  Bennett  and  another.  In 
which  defendant  M.  M.  Biggs  filed  a  cross- 
action.  Judgment  for  plaintiff  against  de- 
fendant Bennett,  and  against  plalnUfT  as  to 
defendant  Biggs,  and  against  defendant  Biggs 
on  his  cross-action,  and  defendants  appeal. 
Affirmed. 

Kinder  &  Williams,  Ira  Webster,  and  R.  A. 
Kitchen,  all  of  Brownsville,  for  appellants. 
Oscar  G.  Dancy  and  Graham,  Jones,  West  & 
George,  all  of  Brownsville,  for  appellee. 

FLY,  C.  J.  This  Is  a  snlt  Instituted  by 
appellee  against  appellants,  W.  H.  Bennett 
and  M.  M.  Biggs,  to  recover  the  sum  of  $408, 
alleged  to  be  due  It  for  water  furnished  dur- 
ing the  year  1913  to  irrigate  136  acres  of 
land,  under  the  terms  ct  a  pertain  written 
ccmtract  made  by  and  between  Frank  Willi- 
f  ord  and  W.  H.  Bennett,  which  contract  had 
been  assigned  to  appellee,  whereby  said 
Bennett  bound  himself  to  pay  the  sum  of  $3 
an  acre  for  the  use  of  said  water.  It  was 
further  alleged  that  Bennett  was  still  the 
owner  of  136  acres  of  land  out  of  the  tract 
of  100  acres  described  In  the  contract,  and 
that  Biggs,  during  1913,  cultivated  a  part  of 
the  136  acres  under  some  lease  or  contract, 
the  terms  of  which  were  not  known  to  ap- 
pellee. It  was  alleged  that  water  was  fur- 
nished according  to  the  terms  of  contract  and 
that  appellants  had  not  paid  for  it  Biggs 
set  up  a  cross-action  against  appellee  for 
$901.25.  The  canse  was  submitted  to  a  jury 
on  special  Issues,  and  on  the  answers  Judg- 
ment was  rendered  against  Bennett  for  $391.- 
50,  against  appellee  as  to  Biggs,  and  against 
the  latter  as  to  his  cross-action. 

[1]  There  was  no  plea  of  payment  by  ap- 
pellants, and  the  uncontroverted  evidence 
showing  that  120  acres  of  land  had  been  Ir- 
rigated by  appellee,  and  that  Bennett  had 
agreed  to  pay  $3  an  acre  for  the  water  dur- 
ing the  year  1913,  the  court  had  the  power 
and  authority,  without  a  finding  by  the  Jury, 
to  render  judgment  for  the  amount' of  the 
damages.  This  is  statutory.  Article  1985, 
Rev.  Stats.  Appellants  requested  the  submis- 
sion of  no  Issue  as  to  payment  of  the  water 
rent  The  first  assignment  of  error  is  over- 
ruled. 

[2,  3]  The  second  and  third  assignments  of 
error  will  not  be  considered,  because  no  bills 
of  exceptions  were  reserved  to  the  charge  of 
which  complaint  is  made.  Article  2061,  Rev. 
St  1911,  as  amended  by  Acts  33d  Leg.  c.  69, 
f  3  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
2061).  The  order  ot  the  court  overruling 
objections  to  the  charge,  to  which  exceptions 
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were  reserred  by  appellants,  does  not  show 
that  the  objections  were  made  before  the 
charge  was  read  to  the  Jury.  Insurance  As- 
sociation T.  Rboderick  (Civ.  App.)  164  S.  W. 
1067;  Roberto  t.  Laney  (Civ.  App.)  165  S.  W. 
114;  Railway  v.  Love  (Civ.  App.)  169  S.  W. 
922. 

[4]  The  contract  between  Bennett  and 
Biggs  had  no  pertinency  to  the  Issues  In  the 
case  and  was  prc^jerly  rejected  by  the  court 
Bennett  could  not,  by  a  sale  of  the  land  or  a 
part  thereof,  escape  the  penalty  of  an  infrac- 
tion of  his  contract  with  appellee.  The  re- 
jection of  the  contract  did  not  injure  Biggs, 
for  he  testified  that  be  did  not  go  into  pos- 
session of  the  land  until  the  latter  part  of 
1913,  the  year  for  which  the  water  rent  was 
due,  and  in  April,  1913,  he  applied  for  water, 
not  in  his  own  name,  but  in  that  of  Bennett. 

IIJ  The  contract  between  appellee  and  Ben- 
nett provided  for  the  repair  of  the  irrigation 
system  so  as  to  place  it  &i  efficient  condition, 
and  that  during  a  "reasonable  period  of  re- 
pair and  construction"  the  company  should 
not  be  liable  for  damages.  This  was  a  valid 
condition,  agreed  to  by  the  parties,  and  the 
court  did  not  err  in  permitting  J.  B.  Scott,  a 
witness  for  appellee,  to  testify  that  delays  In 
furnishing  water  were  caused  by  extension 
of  the  canal  system.  We  do  not  desire  to 
draw  any  fine-spun  distinctions  between  ex- 
tensions, improvements,  reconstructions,  and 
repairs.  The  contract  covered  the  work  that 
delayed  appellee,  as  testified  by  Scott  No 
negligence  <»  the  part  of  appeUee  appeared 
from  the  evidence,  and  appeHlante  contracted 
with  full  knowledge  that  appellee  bad  taken 
charge  of  a  defunct  concern,  and  that  it 
would  take  much  labor  and  expense  to  put 
the  plant  In  a  condition  of  efficiency.  Appel- 
lee did  not  undertake  to  owtract  against  Its 
negUgoice,  but  against  Ito  inability  under  the 
circumstances  to  give  perfect  service.  Ben- 
nett was  fully  notified  of  the  cmidition  of 
the  plant  before  he  signed  the  contract  As 
said  by  the  Supreme  Court  in  Railway  y. 
Stark  Grain  Co.,  103  Tex.  642, 131  S.  W.  410, 
In  discussing  the  liability  of  a  common  car- 
rier for  delay  of  goods  arising  from  freight 
congestion : 

"We  regard  the  rule  denying  to  carriers  the 
right  to  excuse  themselves  for  delays  resulting 
from  such  conditions  as  those  supposed,  when 
they  have  received  the  property  knowing  of  the 
existence  of  those  conditions  and  giving  no  no- 
tice thereof  to  shippers,  as  defining  a  part  of 
the  duties  imposed  hy  law  upon  carriers,  and 


not  as  expressing  merely  the  results  of  agree- 
ments. That  duty  is  to  give  notice  to  customers 
whenever  the  transportation  cannot  be  perform- 
edin  the  usual  way,  which  notice  gives  to  the 
shipper  the  opportunity  to  choose  between  dif- 
ferent courses  open  to  him.  When  the  carrier 
has  done  this,  it  has  fulfilled  its  legal  duty  hi 
this  respect,  and  should  not  be  held  responsible 
for  a  delay  which  it  cannot  prevent,  if  the 
shipper  still  insists  on  delivering  ills  property 
for  shipment." 

Even  In  the  absence  of  an  express  con- 
tract relieving  appellee  from  damages  aris- 
ing from  the  condition  of  Ite  plant  appellee 
could  have  shown  that  the  condition  of  the 
plant  and  the  necessity  for  repairs  and  re- 
construction were  known  to  appellants  when 
the  contract  was  made,  and  appellee  would 
be  relieved  from  liability.  The  contract  serv- 
ed the  purpose  at  least  of  bitoging  home  to 
Bennett  the  condition  of  the  plant  and  the 
probability  of  a  failure  to  efficiently  deliver 
water. 

Bennett  was  liable  to  appellee  for  the  wa- 
ter charges,  and  proof  that  he  had  sold  part 
of  the  land  to  Biggs  had  no  pertinency  or 
force  in  the  case.  The  sixth  assignment  of 
error  Is  overruled. 

The  seventh  and  eighth  assignments  have 
been  fuUy  treated  under  other  assignments, 
and  they  are  overruled. 

[(1  The  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth  assignments 
complain  of  the  failure  to  give  certain  special 
issues;  but  they  are  not  followed  by  state- 
ments showing  what  the  Issues  were,  and 
they  will  not  be  considered.  Every  perti- 
nent issue,  however,  was  submitted  by  the 
court  and  appellants  could  not  have  been  In- 
jured by  a  refusal  to  submit  other  issues,  no 
matter  what  they  were. 

The  charges  complained  of  In  the  sixteenth, 
seventeenth,  eighteenth,  nineteenth,  and 
twentieth  assignmento  cannot  be  inqnlred  in- 
to, for  the  reason  that  no  bill  of  exceptions 
was  reserved  by  appellanto  to  the  giving  of 
such  charges. 

The  twenty- first  twenty-second,  twenty- 
third,  twenty -fourth,  twenty-flfth,  twenty- 
sixth,  and  twenty-seventh  assignments  are 
mere  reiterations  of  the  fifth  assignment  of 
error,  which  has  been  fully  discussed  herein. 
They  are  overruled. 

The  twenty-eighth  assignment  of  error  ts 
in  effect  the  same  as  the  first  and  has  been 
disposed  of  by  the  discussion  thereunder. 

We  fln&  no  error  in  the  judgment  and  it  Is 
affirmed. 
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KIiABUNDE  V.  VOGT  HARDWARE  00. 

(No.  5580.) 

(CJonrt  of  OiTfl  Appeals  of  Texas.     Snn  Anto- 
nio.   Jan.  12.  1916.    Rehearing  De- 
nied Feb.  9,  1916.) 

Justices  of  the  Peace  ®=»174  —  Appeal — 
Amendment  of  PKTitio?f— Jubisdiction. 
The  amendment  of  the  petition  in  the  coun- 
ty court,  on  appeal  from  a  justice,  so  as  to  in- 
crease the  amount  of  damages  asked  to  more 
than  $200  because  of  accrual  of  interest  pend- 
ing the  action,  did  not  oust  the  court  of  juris- 
diction to  render  judgment  for  less  than  $200. 
[IW.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {j  665-693;    Dec.  Dig. 
€=>174.] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases  ;   John  H.  Clark,  Judge. 

Action  by  the  Vogt  Hardware  Company 
against  Carl  Klabuude.  From  a  judgment 
for  plaintiff  on  appeal  from  a  justice,  defend- 
ant appeals.    Affirmed. 

Dledrich  A.  Meyer  and  T.  E.  Slmmang, 
both  of  San  Antonio,  for  appellant.  W.  F. 
Hays,  of  Boerne,  for  appellee. 


CARL,  J.  Appellee  sued  appellant  In  the 
justice  court  of  Bexar  county  for  a  certain 
gasoline  engine  or  Its  value,  alleged  to  be 
«185,  with  Interest  In  the  sum  of  111.25, 
making  a  total  of  $196.25.  In  the  event  the 
engine  should  be  recovered  prayer  was  for 
$15  damages.  The  petition  was  amended  in 
the  county  court,  where  the  case  went  on 
appeal,  and  It  was  alleged  that  the  engine 
was  worth  $186,  and  that  the  interest  due  to 
October  10,  1914,  made  up  the  total  sum 
sued  for,  $196.25,  and  that  the  interest  on 
said  snm  from  the  date  of  filing  brought  the 
total  to  $204.85.  There  is  no  doubt  that  the 
justice  court  did  have  jurisdiction  to  try  the 
cause,  and  It  came  regularly  to  the  county 
court  on  appeal,  so  that  the  last-named  court 
acquired  jurisdiction.  Having  so  acquired 
jurisdiction  of  the  cause  of  action,  did  It  lose 
it  when  the  amended  petition  was  filed,  pray- 
ing for  principal  and  Interest,  aggregating 
$204.85?  In  a  suit  in  tort.  Interest  is  a  part 
of  the  cause  of  action  for  purposes  of  fixing 
jurisdiction,  and  this  is  such  an  action.  This 
is  (me  of  those  cases  where  damages  will  ac- 
cumulate, for  If  the  property  Is  wrongfully 
detained  so  that  the  claimant  Is  entitled  to 
recover  interest,  the  longer  the  suit  is  pend- 
ing the  greater  will  be  the  damages.  If  the 
suit  bad  remained  iiendlng  in  the  Justice 


court  and  interest  had  nin  long  enough  to 
make  the  amount  exceed  $200,  would  the 
justice  court  have  lost  jurisdiction  by  reason 
<A  that  fact?  The  amended  petition  in  the 
county  court  does  no  more  than  ask  for  the 
same  value  of  the  converted  property,  to- 
gether with  Interest  up  to  that  date,  which 
at  that  time  brought  the  amount  as  prayed 
for  to  $204.85.  In  Ft  Worth  &  D.  C.  Ry.  Co. 
V.  Underwood,  100  Tex.  284,  99  S.  W.  92,  on 
certified  question  in  a  similar  case  from  the 
Second  district  (Railway  v.  Underwood,  9S 
S.  W.  453),  Judge  WiUlams,  speaking  for  the 
Supreme  Court,  said: 

"The  cause  of  action  asserted  was  of  such  a 
nature  that  damages  might  accumulate  pending 
the  action,  which  is  true  of  many  actions,  as, 
for  instance,  those  brought  for  the  use  of  prop- 
erty detained,  and  the  Uke;  but  the  accrual  of 
further  damages  in  cases  of  that  character  does 
not  take  away  the  power  of  the  court  to  give 
judgment  for  an  amount  claimed  which  is  with- 
m  its  jurisdictional  limits.  The  plaintiff  in 
such  cases,  with  proper  pleadings,  may  recov- 
er the  entire  damage  which  he  has  suffered  up  to 
the  trial;  but  this  right  may  be  restricted  by 
the  law  limiting  the  jurisdiction  of  the  court  in 
which  he  has  seen  fit  to  sue.  Having  brought 
his  action  for  an  amount  within  the  jurisdiction, 
be  is  entitled  to  such  judgment  as  the  court  has 
power  to  render." 

In  that  case,  the  suit  as  originally  brought 
was  for  an  amount  within  the  jurisdiction 
of  the  county  court,  but  by  the  third  amended 
petition,  in  claiming  interest  to  that  date, 
placed  the  amount  at  more  than  $1,000.  In 
the  case  at  bar  the  amount  claimed  in  the 
amended  petition  was  within  the  county  court 
jurisdiction,  but  would  not  have  been  in  that 
of  the  justice  court  The  court  rendered 
judgment  for  $163.60  or  $160,  with  6  per 
cent  interest  on  that  sum  from  October  1, 
1913,  to  AprU  2,  1916,  thus  making  the  sum 
for  which  the  judgment  was  rendered.  Hav- 
ing regularly  acquired  jurtsdiction  of  the 
cause,  we  think,  under  the  authority  'of  the 
above  case,  that  the  county  court  had  juris- 
diction to  render  such  Judgment  as  it  enter- 
ed. And  this  view  is  sustained  by  the  fol- 
lowing cases:  J.  F.  Slenshelmer  &  Co.  v. 
Maryland  Motor  Car  Ins.  Co.,  167  S.  W.  228; 
Adair  V.  StalUngs,  165  S.  W.  140. 

While  there  are  more  than  one  assignment 
of  error,  they  are  all  predicated  upon  the 
proposition  that  the  county  court  did  not 
have  jurisdiction,  after  the  amended  petition 
was  filed  in  that  court;  and,  since  we  hold 
that  the  county  court  did  have  jurisdiction, 
the  assignments  are  overruled,  and  the  judg- 
ment is  affirmed. 
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HAMLIN  ▼.  J.  M.  RADFORD  GROOB}RT  GO. 

(No.  828&) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Dec.  11,  1916.     Rehearing  Denied 

Jan.  16,  1916.) 

1.  Bawkbuptct  «=s»407— DiflOHABG»— "Faisb" 
Statement. 

A  "false"  statement  in  obtaining  credit, 
which  under  Bankr.  Act  July  1,  1898,  c.  641, 
<  14b  (3),  30  Stat  650,  as  amended  by  Act 
June  25,  1910.  c  412.  i  6,  36  Stat.  839  (U.  S. 
Comp.  St  1913,  §  9598),  will  prevent  discharge 
of  bankrupt,  must  not  only  have  been  untrue, 
but  knowingly  made. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ft  729-731,  737,  738,  740-761,  758, 
760,  761;    Dec.  Dig.  «=>407. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  False.] 

2.  Appeai.  and  Ebbob  «=9l008  —  Rbtibw  — 
Findings. 

Findings  not  being  attacked,  the  evidence 
wiU  not  be  looked  to  on  appeal,  to  give  them 
other  than  their  apparent  meaning. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3955-3960,  3962-3969; 
Dec.  Dig.  <S=>100«.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thos.  L.  Blonton,  Judge. 

Action  by  tbe  J.  M.  Badford  Grocery  (Com- 
pany against  M.  H.  Hamlin.  Judgment  for 
plaintiff,  and  defendant  appeals.  Kerersed 
and  rendered. 

Gritz  &  Woodward,  of  Coleman,  for  appel- 
lant   R.  W.  Haynle,  of  Abilene,  for  appeUee. 

DUNKLIN,  J.  M.  H.  Hamlin  secured  hU 
final  discharge  in  bankruptcy  In  the  federal 
court  One  of  the  claims  scheduled  In  those 
proceedings  was  In  favor  of  J.  M.  Radford 
Grocery  Company,  who,  after  receiving  a  div- 
idend thereon  and  after  such  discbarge,  insti- 
tnted  this  suit  against  Hamlin  to  recover  the 
balance  due,  and  from  a  Judgment  in  favor  of 
the  plaintlCT,  the  defendant  has  appealed. 

The  acconnt  for  the  goods  sold  was  closed 
by  the  defendant  executing  to  the  plaintiff 
his  promissory  note  providing  for  interest 
and  attorney's  fees  in  the  usual  form,  and 
the  present  snit  was  Instituted  upon  that 
note.  Replying  to  the  defendant's  plea  of  bis 
discharge  in  bankruptcy,  plaintiff,  after  al- 
leging that  the  note  was  given  for  merchan- 
dise purchased,  further  alleged  that  the  de- 
fendant in  order  to  obtain  said  goods  false- 
ly and  knowingly  misrepresented  bis  assets, 
the  material  misrepresentation  shown  by  the 
evidence  being  the  statement  that  he  owned, 
among  other  assets,  a  tract  of  land  worth 
$4,000.  The  case  was  tried  by  the  court 
without  the  aid  of  a  Jury,  and  the  Judge  filed 
findings  of  fact  and  conclusions  of  law  which 
appear  in  the  record.  The  court  found  that, 
in  order  to  induce  plaintiff  to  sell  him  the 
goods,  defendant  through  C.  B.  Lovelace,  his 
authorized  representative,  made  a  statement 
in  writing,  which  was  afterwards  signed  by 
the  defendant,  in  which  a  tract  of  land  worth 
$4,000  was  listed  as  one  of  defendant's  assets, 


which  representation  was  false;  defendant 
as  a  matter  of  fact  not  owning  such  land  at 
said  time  and  has  not  since  owned  the  same. 
The  court  further  found  that  such  misrepre- 
sentation was  material,  and  that  the  plain- 
tiff was  induced  thereby  to  seU  the  goods  to 
the  defendant  The  court  also  found  that,  at 
the  time  the  defendant  signed  said  written 
statement  containing  said  misrepresentaUon, 
he  did  not  know  what  said  written  statement 
contained,  but  signed  it  relying  upon  his 
bookkeeper  to  give  a  true  and  correct  state- 
ment of  his  business  affairs.  Two  of  the  find- 
ings of  fact  by  the  trial  Judge  are  as  follows: 

"At  the  request  of  the  defendant,  the  court 
finds  that  the  clause  in  the  written  instrument, 
which  formed  the  basis  for  credit,  signed  by  de- 
fendant, to  wit :  'The  above  statement  is  made 
to  J.  M.  Radford  Grocery  Company  as  a  basis 
of  credit  now  or  hereafter  extended  to  me  by 
said  company,  and  all  goods  furnished  me  and 
all  credit  extended  to  me  by  said  compan;^,  are 
to  be  furnished  and  extended  upon  the  faith  o{ 
said  statement  and  the  accuracy  and  correct- 
ness of  each  representation  made  therein,  each 
of  said  representationa  being  material,  and  upon 
this  agreement,  and  this  statement  and  agree- 
ment shall  stand  good  as  to  all  future  credit 
extended  to  me  by  said  company  unless  and 
until  I  liave  notified  said  company  of  any  change 
In  my  financial  condition  above  stated.' 

"That  the  defendant  did  not  know  at  the  tune 
he  signed  said  statement,  that  such  clause  waa 
a  part  of  same,  but  in  this  connection  the  court 
finds  that  the  defendant  had  theretofore  been  in 
business  for  a  number  of  years,  and  that  be 
knew  that  it  was  the  custom  ot  all  wholesale 
merchants  and  jobbers  to  require  similar  state- 
ments as  a  basis  of  credit  from  all  of  their  cus- 
tomers, and  that  he  had  been  in  the  habit  of 
giving  such  written  and  printed  statements  as 
to  his  financial  standing  and  with  such  clause  as 
that  contained,  to  his  creditors,  in  order  to  ob- 
tain credit" 

The  correctness  of  the  court's  findings  of 
fact  is  not  challenged,  and  the  controlUng 
question  upon  this  appeal  is  whether  or  not, 
under  the  findings  related,  the  plalntlfr's 
claim  against  Hamlin  was  diwdvurged  in 
bankruptcy. 

[1  ]  Appellant  contends  that  in  order  to  de- 
feat the  discharge  pleaded,  it  would  be  nec- 
essary to  show  that  the  misrepresentation 
found  was  knowingly  and  fraudulently  made; 
while  appellee  insists  that  if  appellant  ob- 
tained the  goods  under  false  representations, 
that  fact  was  sufficient  to  avoid  the  dis- 
charge, even  though  the  misrepresentation 
was  innocently  made.  By  section  14b  (3)  of 
the  Bankrupt  Act,  it  is  provided  that  a  bank- 
rupt shall  not  be  discharged  If  be  has — 
"obtained  money  or  property  on  credit  upon  a 
materially  false  statement  in  writing,  made  by 
him  to  any  person  or  his  representative  for  thr 
purpose  of  obtaining  credit  from  such  person." 
32  Stat  797,  amended  1910  by  86  Stat  839. 

See,  also,  1  Fed.  Stat  Anno.  Sup.  1912,  p, 
560. 

The  following  quotation  from  8  Ruling 
Case  Law,  {  133,  Is  a  correct  statement  of  the 
interpretation  of  what  is  meant  by  "false 
statement"  as  used  in  the  article  of  the  stat- 
ute quoted  according  to  what  appears  to  fee 
an  unbroken  line  of  decisions: 


^9For  ether  casu  ua  suns  toplo  and  KBT-NUMBBR  In  all  Key-Numbered  Dl<eaU  and  Indext* 
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"The  -word  'false'  as  here  employed  is  not 
merely  equivalent  to  'untrue'  or  'incorrect,'  but 
it  connotes  a  guilty  scienter  on  the  pai^  of  the 
bankrupt,  and  requires  that  the  written  state- 
ment made  for  the  purpose  of  obtaining  credit 
shnll  be  Itnowingly  and  intentionally  untrue  in 
order  to  constitute  a  bar  to  the  bankrupt's  dis- 
charge. In  the  application  of  that  principle 
a  discharge  has  been  granted  to  a  bankrupt,  not- 
withstanding he  had  obtained  money  on  the 
ground  of  an  incorrect  statement  of  his  book- 
keeper, where  the  bankrupt  did  not  actually 
know  what  the  statement  contained,  or  did  not 
know  that  it  was  materially  false,  and  did  not 
have  a  conscious  intention  to  deceive  the  cred- 
itor." 

See,  also.  Cooper  Grocery  Co.  v.  Gaddy,  141 
a  W.  825 ;  Bardie  v.  BwafTord  Bros.  D.  Ods. 
Co.,  165  Fed.  588,  91  G  G.  A.  426,  20  L.  B.  A. 
(N.  S.)  785 ;  Gilpin  v.  Merchants'  Nat  Bank, 
165  Fed.  607,  91  C.  0.  A.  445,  20  L.  B.  A.  (N. 
S.)  1023;  also  other  decisions  cited  1  Fed. 
Anno.  Sup.  1912,  p.  562.  Also  see  Neal  v. 
Clark,  96  U.  S.  704,  24  L.  Bd.  686;  Strang  ▼. 
Bradner,  114  TJ.  S.  555,  5  Sup.  Ct  1038,  29 
L.  Ed.  248;  Noble  t.  Hammond,  129  U.  S.  65, 
9  Sup.  Ct  235,  32  I*  Bd.  621.  In  Gilpin  v. 
Mercbants'  National  Bank,  supra,  tbe  follow- 
ing occurs: 

"In  other  words,  'false  statement'  connotes  a 
guilty  scienter  on  the  part  of  the  bankrupt. 
This  primary  and  ordinaty  meaning  of  the  word 
'false  cannot  be  ignored.  It  is  the  primary 
meaning  given  in  the  ordinary  lexicons  of  the 
English  limguage.  Webster  gives  as  its  pri- 
mary meaning:  'Uttering  falsehood ;  unvera- 
cious;  given  to  deceit;  dishonest.'  As  an  ad- 
jective, it  is  correlative  with  the  noun  'false- 
bood.'  To  charge  a  person  with  making  a  false 
statement  is  equivalent  to  charging  him  with 
uttering  a  falsehood,  and  imputes  moral  delin- 
quency to  the  person  so  charged.  It  is  true  that 
the  word  may  have  a  secondary  meaning  in 
certain  collocations,  and  be  merely  equivalent  to 
'nntrue'  or  'incorrect.'  But  this  Is  not  the  ordi- 
nary or  usual  signification  attached  to  the  word. 
To  charge  a  person  with  making  false  entries  in 
books  of  account  means  something  more  than 
that  incorrect  or  untrue  entries  have  been  made, 
and  it  has  been  so  held  by  the  courts  in  the 
consideration  of  offenses  of  that  character.  The 
last  edition  of  Bouvier's  Law  Dictionary  says 
of  the  word  'false'  that,  when  'applied  to  the 
intentional  act  of  a  responsible  being,  it  implies 
a  purpose  to  deceive.'  In  Black's  Law  Diction- 
ary, under  the  title  'False,'  it  is  said:  'In  law, 
this  word  means  something  more  than  untrue; 
it  means  scnnething  designedly  untrue  and  de- 
ceitful, and  implies  an  intention  to  perpetrate 
some  treachery  or  fraud.' .  In  a  recent  and  well- 
accepted  pubhcation  called  'Words  and  Phras- 
es,' the  word  'false'  is  thus  defined:  'False 
means  that  which  is  not  true,  coupled  with  a 
lying  intent.'  Wood  v.  State,  48  Ga.  192,  297, 
16  Am.  Bep.  664.  'False'  in  jurisprudence  usu- 
ally imports  something  more  than  the  vernacu- 
lar sense  of  'erroneous^  or  'untrue.'  " 

It  wlU  be  noted  from  the  court's  findings  In 
the  present  suit  that  appellee  not  only  failed 
to  sustain  its  allegation  that  the  misrepre- 
sentation upon  which  the  goods  were  obtain- 
ed was  knowingly  made,  but  the  court  has 
found  the  negative  of  that  allegatioa 

[I]  Appellee  Insists,  further,  in  effect,  that 
from  the  findings  of  fact  by  the  trial  judge, 
considered  In  ocnmectlon  with  the  evidence, 
it  appears  that  although  appellant  did  not  ac- 


tually know  of  the  falsity  of  the  statement  In 
question,  he  had  the  opportunity  of  informing 
himself,  and  his  act  in  making  it  was  so  reck- 
less as  to  make  the  misrepresentation  fraudu- 
lent and  thus  to  deprive  him  of  the  right  to 
claim  the  discharge.  As  noted  already,  no  at- 
tack was  made  upon  the  findings  of  fact, 
which  do  not  show  any  fraudulent  Intent  In 
making  the  untrue  statement,  even  though  It 
should  be  said  that  such  findings  show  the 
same  to  have  been  made  without  proper  care 
and  caution,  and,  under  the  circumstances, 
the  evidence  cannot  ba  looked  to  to  give  a 
different  meaning  to  those  findings. 

Under  the  authorities  cited,  we  must  hold 
that  the  court  erred  in  Its  Judgment,  and  in 
not  rendering  Judgment  In  favor  of  the  ap- 
pellant Accordingly,  the  Judgment  of  the 
trial  court  Is  reversed,  and  Judgment  Is  here 
rendered  In  favor  of  appellant. 


KANSAS  CITY,  M.  &  O.  BY.  CO.  OF  TEXAS 
V.  LATHAM.      (No.  8277.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec.  18,  1915.     Ilehearing  Denied 

Jan.  22,  191&) 

1.  E^sToPPKL  «=>70  —  Equitable  Bstoppeit— 
What  ConsTiTcnxB. 

Where  the  federal  court  on  dlsdiarging  tlie 
receiver  and  retnming  the  property  to  a  railroad 
company  required  the  railroad  company,  pur- 
suant to  its  offer,  to  assume  payment  of  dainis 
arising  during  the  reoeivership,  plaintiffs  fail- 
ure to  assert  nis  claim  by  intervention  in  the  re- 
ceivership suit  before  discharge,  coupled  with 
his  delay  for  two  months  thereafter,  during 
which  the  railroad  expended  relatively  small 
sums  in  the  bettenuMit  of  its  property,  works 
no  estoppel  preventing  asserticHi  thereafter. 

[Ed.    Note. — For   other    cases,    see    Estoppel, 
Cent  Dig.  S§  183-187;  Dec.  Dig.  «8=>70.] 

2.  Bkcbivsbs  0=966  —  APFonentBST  or  Bk- 
c«rvB»— Effkot. 

The  appointment  of  a  receiver  and  his  ad- 
ministration of  the  affairs  of  a  railroad  company 
impounds  the  property  of  the  company,  so  that 
while  it  remains  in  the  custody  of  the  court  the 
receiver's  possession  cannot  be  disturl>ed  by  any 
other  court 

[Ed.   Note.— For  otiier  cases,   see  Beceivers, 
Cent  Dig.  §{  114,  115;  Dec.  Dig.  <8=>65.] 

3.  CouBis  €=9493— Bkckivebs— Appointuxht 
— PowEB  OF  State  Coubts. 

After  discharge  of  a  receiver  appointed  by 
the  federal  court  and  during  the  pendency  of 
the  recelvereiiip  suit  a  state  court  may  appoint 
a  receiver  who  can  hold  the  property  to  the  ex- 
clusion of  the  power  of  the  federal  court  to  ap- 
point a  second  receiver  for  it 

[Bid.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  a  1346-1352;   Dec.  Dig.  <8=»493.] 

4.  CouBTs    €=9500  —  Rkckitbbs  —  FowKB   or 
State  Cotjbtb. 

Pending  a  recetvership  In  the  federal  court 
a  state  court  may  determine  a  claim  againRt  the 
railroad  company  whose  property  wns  so  im- 
pounded, if  it  does  not  interfere  with  the  re- 
ceiver's custody  of  the  property. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Di«.  |{  1407.  1406;   Dea  Dig.  «=>500.] 

6.  Coubts    «=>501  —  RECMVKBa  —  Action    in 
State  Coukt. 

Under  Act  Cong.  Aug.  13,  1888,  c.  866,  i  3, 
26  Stat.  436  (U.  S.  Comp.  St  1918,  {  1048), 
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daimants  against  recdTsrs  of  a  railroad  compa- 
ny appointed  by  the  federal  court  may  bring 
suit  m  the  state  court  without  consent  of  the 
iipiMintlng  court,  and  it  cannot,  sitting  as  a 
court  of  equity,  deprive  claimants  of  that  right. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dip.  i  1409;  Dec.  Dig.  *=>501.] 
e.  Railroads  #es>212  —  Recicivebs  —  Dis- 

CHABGE— Action  Against  Railroad. 

Under  Vernon's  Sayles'  Ann.  CSv.  St  1914, 
art.  2141,  declaring  that  all  parties  and  corpo- 
rations whose  property  has  been  placed  in  the 
Itnnda  of  a  receiver,  aad  which  has  been  deliv- 
ered bac-k  to  the  original  parties  or  corporations 
without  sale,  shall  be  liable  and  held  to  pay 
all  the  unpaid  liabilities  of  the  recei-ver  arising 
out  of  the  receivership,  a  shipper  whose  claim 
arose  while  the  property  of  a  railroad  company 
was  in  the  possession  of  a  receiver  appointed 
by  a  federal  conrt  may,  after  termination  of  the 
receivership  and  return  of  property  to  the  rail- 
road company,  sue  the  railroad 'company. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  §§  702-706;   Dea  Dig.  *=>212.] 

7.  Rrckivbsb    «=9204— Di8CHAEO»-Jubi8DIC- 

TION  oy  COUBT. 

Where  the  federal  court  appoints  a  receiver 
for  a  railroad  company,  sucn  court  acquires 
jurisdiction  of  all  claims  presented  by  petition 
or  intervention,  and  the  discbarge  of  the  re- 
ceiver doM  not  of  itself  release  such  jurisdic- 
tion. 

[Ed.    Note.— For   other   cases,   see   Receivers, 
Cent  Dig.  {S  319,  407,  408;  Dec  Dig.  «=204.] 

8.  Receivers  «=>60  —  DisoHABaB— Jurisdic- 
tion  Refained. 

In  such  case,  the  reservation  of  porisdiction 
is  necessarily  limited  to  controversies  pending 
in  the  federal  court,  and  by  such  reservation 
that  tribunal  cannot  acquire  jurisdiction  over 
claims  not  filed,  for  a  court  of  equity  has  no 
inherent  jurisdictioD  beyond  that  conferred  by 
the  Oongtitution  and  the  statntes. 

[Ed.    Note.— For  other   cases,   see   Receiven, 
Cent  Dig.  f|  105-107;  Dec.  Dig.  «=s>60.] 

9.  Railboads  ^=>265  —  Rbceivebs  —  Dis- 
CHABOE— Return  o»  Property— Effect  of 
Obtder. 

Where  the  federal  court,  which  had  ap- 
pointed a  receiver  for  the  property  of  a  railroad 
comiMmy,  returned  the  property  to  the  company 
on  an  application  whereby  the  company  agreed 
to  accept  the  property  subject  to  all  liabilities  or 
indebtedness  accruing,  or  to  accrue  against  the 
receiver  of  every  kind,  and  the  order  of  retnrn 
provided  that  tne  company  should  assume  all 
liabilities  incurred  by  the  receiver,  the  company 
was  liable  for  claima  against  the  receiver  grow- 
ing out  of  negligence  in  the  operation  of  a  train, 
notwithstanding  the  federal  court  reserved  all 
questions  not  disposed  of. 

[Kd.   Note. — For  other  cases,   see  Ballroads, 
Cent  Dig.  S»  838-853;   Dec.  Dig.  .&=>265.] 

10.  Railboadb  9=>26&— Recbivkrs— Rekotal 
Where  a  federal  court  removed  a  receiver 

of  a  railroad  company,  retumingi  the  property 
to  the  company,  one  having  a  claim  against  the 
receiver,  arising  out  of  negligence  in  the  mis- 
miinasoment  of  the  road,  may  have  the  benefit 
of  Vernon's  Sayles'  Ann.  CIt.  St  1914,  art 
2141,  making  the  company  liable  on  such  daims. 
though  the  federal  court,  on  ordering  return  of 
the  property,  reserved  jurisdiction  as  to  matters 
undetermined. 

[15d.   Note.— For  other  canes,   see  Railroads, 
Cent.  Dig.  ${  838-853;   Dec.  Dig.  «=>265.] 

11.  Railroads  «=»265  — Receivers— Pabtmb 
TO  Action. 

Where  recei^rs  were  not  personally  lia- 
ble, and  bad  been  discharged,  they  are  not  nec- 
essary parties  to  an  action  against  a  railroad 


company  for  damages,  for  negligent  injury  to  a 
shipment  during  the  receivership. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  838-853 ;   Dea  Dig.  «S=»265.] 

.  Appeal  from  District  Court,  Nolan  Coun- 
ty;   W.  W.  Beall,  Judge. 

Action  by  J.  H.  Latham  against  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  S.  Garrett,  of  San  Angelo,  for  appellant 
J.  H.  Beall  and  E,  R.  Spencer,  both  of  Sweet- 
water, for  appellee. 

DUNKLIN,  J.  The  Kansas  City,  Mexico  ft 
Orient  Railway  Company  of  Texas  has  ap- 
pealed from  a  judgment  against  it  in  favor 
of  J.  H.  Latham  for  injuries  to  a  shipment 
of  cattle  resulting  from  negligent  handling  of 
the  cattle  by  the  employes  of  the  receivers 
of  that  railway,  who  were  appointed  by  the 
federal  court  and  who  were  finally  discharg- 
ed prior  to  the  institution  of  this  suit 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  which  is  a  i>art  of  the  record 
here.  The  defendant  railway  company  ex- 
pressly agreed  that  the  claim  asserted  by 
plaintiff  was  a  valid  claim  against  the  re- 
ceivers before  their  discharge  for  the  amount 
awarded  by  the  trial  court;  but  by  all  tlie 
assignments  of  error  presented  it  is  insisted 
that  appellant  is  not  liable  therefor.  Appel- 
lant was  the  owner  of  the  property  at  the 
time  the  receivers  were  appointed,  and  upon 
its  application  the  receivers  were  diachai^ed, 
and  the  property  returned  to  the  company 
without  a  sale. 

In  his  petition  in  the  present  salt  plaintiff 
sought  to  hold  the  company  liable  for  the 
claim  upon  two  special  theories:  First,  that 
while  the  property  was  in  tlie  hands  of  the 
receivers,  earnings  derived  from  operating  It, 
In  excess  of  the  aggregate  of  all  debts  and 
liabilities  Incurred  by  the  receivers,  were 
expended  for  betterments  and  imiHwements 
of  the  property,  the  benefits  of  all  which 
were  realized  by  the  company  after  the  prop- 
erty was  restored ;  second,  that  by  the  terms 
of  the  railway  company's  application  for  the 
discharge  of  the  receivers  and  the  restora- 
tion of  the  property  to  its  possession  and 
control  and,  as  a  condition  precedent  to  the 
grant  of  snch  relief,  it  expressly  agreed  to 
assume  all  outstanding  liabilities  of  the 
receivers,  and  that  by  the  terms  of  the  or- 
der of  court  granting  tlie  application  the 
proiierty  was  released  to  tbe  company  charg- 
ed with  all  such  liabilities. 

But  plaintiff  also  pleaded  that  appellant 
was  liable  for  his  claim  by  operation  of  law, 
and,  in  connection  therewith,  alleged  that 
by  order  of  court  the  receivers  were. dis- 
charged and  the  property  in  their  hands  re- 
turned to  defendant  without  sale.  Tbe  proof 
explicitly  refuted  any  right  to  recover  upon 
tbe  first  theory  mentioned. 
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In  the  application  for  the  discharge  of  the 
receivers,  many  claims  were  mentioned  spe- 
dflcally,  indndlng  those  outstanding  against 
the  company  prior  to  the  appointment  of  the 
receivers,  some  of  which  bad  been  allowed  by 
the  master  In  chancery  and  approved  by  the 
court,  and  others  were  still  pending  and  un- 
determined. It  was  further  alleged  that 
there  were  outstanding  receivers'  certificates 
In  the  sum  of  approximately  $1,470,000,  se- 
cured by  a  preference  lien -on  all  the  prop- 
erty of  the  company;  and  In  addition  thereto 
adjusted  liabilities  of  the  receivers  In  the 
sum  of  1260,000.  A  further  allegation  rela- 
tive to  outstanding  claims  reads: 

"Your  petitioner  further  states  that  there  are 
{lending  undetermined  and  unadjudicated,  by 
suit  and  in  few  instances  by  claims,  other  lia- 
bilities and  demands  against  tliis  company  prior 
to  the  receivershii],  as  well  as  against  these  re- 
ceivers; but  petitioner  is  unable  to  state  what 
amount  will  finally  be  due  upon  the  same." 

The  application  concludes  with  the  follow- 
Ing: 

"Now  the  premises  considered,  your  petitioner 
prays  for  a  proper  order  and  decree  discharging 
such  receivers,  and  directing  that  all  of  its  prop- 
erty and  assets  be  taken  from  the  possession  and 
control  of  said  receivers  and  dehvered  to  this 
petitioner,  and  that  it  be  authorized  to  take 
charge  of  said  property  and  operate  same,  and 
in  order  that  the  rights  and  indebtedness  of  all 
parties  may  be  fully  protected,  it  hereby  agrees 
to  accept  said  property  subject  to  tlie  charge 
of  all  indebtedness  which  has  been  or  may  be 
finally  adjudicated  against  it,  and  it  further  as- 
sumes all  of  the  liabilities  and  indebtedness  ac- 
cruing or  to  accrue  against  said  receivers  of 
every  kind  and  character  whatever,  and  is  will- 
ing that  the  court  may  make  all  proper  and  nec- 
essary orders  which  will  protect  the  indebted- 
ness of  all  parties  having  any  claims  or  de- 
mands, either  against  this  petitioner,  or  against 
the  receivers  herein. 

"Wherefore,  the  premises  considered,  your 
petitioner  prays  that  all  due  and  proper  orders 
be  made  and  entered  herein  by  this  court,  as 
herein  prayed  for." 

The  order  of  court  granting  the  applica- 
tion <A>ntains  the  following: 

y.  "It  is  ordered,  adjudged,  and  decreed  by 
the  court  that  said  defendant,  the  Kansas  City, 
Mexico  A  Orient  Railway  Company  of  Texas, 
hereby  takes  and  receives,  and  shall  take  and 
receive,  all  of  the  property'  and  assets  of  every 
kind  and  description  owned  by  it  involved  in 
this  recriversbip,  including  the  assets  of  every 
kind  and  description  held  ^and  delivered  to  it  by 
the  said  receivers,  lnv<dved  in  and  conveyed  by 
this  order,  directing  the  delivery  of  said  prop- 
erty to  the  said  defendant,  the  Kansas  City, 
Mexico  &  Orient  Railvroy  Company  of  Texas, 
by  the  said  receivers,  expressly  charged  with 
and  subject  to  the  following  claims,  demands, 
and  liabilities,  to  wit: 

"(a)  All  of  the  court  costs  incurred  In  this 
receivership  which  are  or  may  be  properly 
chargeable  to  or  against  the  complainant  here- 
in, or  to  or  against  the  defendant,  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  of 
Texas,  or  to  or  against  said  S.  B.  Hovey  and 
M.  I/.  Mertz,  as  receivers. 

"(b)  All  of  the  liabilities  which  have  hereto- 
fore Seen  adjudicated  and  determined,  and  which 
may  hereafter  be  finally  adjudicated  and  deter- 
mUied  and  found  to  be  just,  true,  and  correct 
donands  against  the  said  B.  B.  Hovey  and  M. 
It.  Merts,  as  receivers,  arising  out  of  the  opera- 
tion of  the  lines  or  property  of  the  defendant 
by  such  receivers. 


"(c)  All  of  the  indebtedness  and  liabilities 
owed  by  and  due  from  the  said  the  Kansas  City, 
Mexico  &  Orient  Railway  Company  of  Texas, 
which  have  been  finally  established  and  ad- 
judged, or  which  may  be  hereafter  finally  ad- 
judicated by  this  court,  or  by  any  other  court 
of  competent  jurisdiction,  and  which  may  be 
found  to  be  juat  and  legal  liabilities  against 
the  said  defendant,  the  Kansas  City,  Mexico  & 
Orient  Railway  Company  of  Texas. 

"(d)  Any  allowances  for  compensation  of  any 
officer  or  oflicers  of  this  court  appointed  In  this 
cause,  or  officer  or  agents  of  the  receivers,  if. 
in  the  opinion  of  the  court,  any  of  such  are  en- 
titled to  such  compensation,  reservation  being 
hereby  made  by  the  court  of  its  right  to  here- 
after determine  such  question. 

"And  it  is  further  provided  by  the  acceptance 
of  the  said  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas  of  the  provisions  of 
this  order  and  decree  that  it  is  deemed  and  held 
to  have  assumed  all  of  such  liabilities  and  in- 
debtedness as  herein  provided  for. 

VI.  "And  it  further  appearing  to  the  court 
that  the  Kansas  City,  Mexico  &  Orient  Rail- 
way Compajiy  of  Texas,  through  a  bondholders' 
committee,  has  caused  to  be  placed  with  S.  B. 
Hovey  and  M.  I*  Merts,  receivers  herein,  the 
sum  of  three  hundred  fifty  thousand  dollars 
($350,000),  which  said  sum  the  said  Hovey  and 
Mertz  accepted  as  trustees  for  the  purpose  of 
paying  off  and  discharging  the  indebtedness  and 
liabilities  of  the  receivers  finally  adjudicated 
and  determined,  and  of  the  class  and  kind  named 
in  the  petition  filed  herein  by  the  Kansas  City, 
Mexico  &  Orient  Railway  Company  of  Texas, 
and  also  paying  off  and  discharging  the  indebt- 
edness and  liabilities  of  the  Kansas  City,  Mexico 
&  Orient  Railway  Company  of  Texas,  adjudi- 
cated and  determined  as  set  forth  in  said  peti- 
tion, and  the  court  having  confidence  in  the  said 
trustees  aforesaid,  hereby  orders  and  directs 
that  the  said  S.  B.  Hovey  and  M.  li.  Mertz,  as 
trustees,  proceed  with  due  diligence  to  expend 
the  amount  so  placed  in  their  hands  as  trustees 
toward  paying  off  the  liabilities  and  indebted- 
ness as  aforesaid  named  and  provided  for. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  all  questions  not  hereby  dis- 
posed of  are  reserved  for  future  adjudication, 
and  the  court  reserves  jurisdiction  of  this  cause 
and  of  the  property  affected  by  this  decree  for 
the  purpose  of  final  disposition  of  all  such  ques- 
tions and  matters,  and  any  party  to  this  pro- 
ceeding, and  any  claimant  or  intervener  whose 
claims  have  been  or  shall  be  filed  herein,  may 
apply  to  this  court  for  further  orders  and  direc- 
tions as  may  be  deemed  right  and  proper.  And 
the  court  reserves  jurisdiction,  upon  due  hear- 
ing, subject  to  the  right  of  all  parties  interested- 
to  contest;  to  charge  the  property  hereby  di- 
rected to  be  delivered  to  the  said  defendant  as 
aforesaid,  with  any  and  all  liabilities  which  have 
beat  or  which  may  hereafter  at  any  time  b« 
finally  adjudged  against  the  receivers  for  or  bj 
reason  o<f  any  act  or  omission  of  theirs  in  the 
administration  of  their  trust  as  such  receivers. 
And  likewise,  the  court  reserves  jurisdiction, 
upon  due  hearing,  subject  to  the  right  of  all 
parties  interested  to  contest,  to  charge  the  prop- 
erty here  directed  to  be  delivered  to  said  defend- 
ant the  Kansas  City,  Mexico  &  Orient  Railway 
Company  of  Texas,  or  which  may  come  into  its 
hands  imder  and  by  virtue  of  this  decree,  with 
any  lien  or  liens  which  may  be  finally  established 
to  exist  against  such  property,  and  to  fix  and 
determine  the  priority  of  such  liens." 

The  receivers  were  appointed,  qualified, 
and  took  possession  of  the  property  March 
9,  1912.  They  were  discharged  and  the  prop- 
erty restored  to  the  company  on  July  9, 1914. 
On  March  25,  1912,  Judge  O.  K.  Bell  was  ap- 
pointed special  master  In  chancery,  with 
power  to  bear  and  determine  aU  claims  pre- 
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sented  by  Intervention  and  asserted  against 
the  receivers,  or  against  the  company,  per- 
mission to  file  such  pleas  of  intervention  be- 
ing expressly  given  in  the  order;  and  the 
master  in  diiancery  was  ordered  to  appoint 
dates  and  places  for  hearing  the  same  con- 
venient to  the  claimants.  He  was  directed 
to  give  due  notice  of  such  appointment,  and 
to  report  to  the  court  his  findings  upon  all 
such  claims.  On  April  24,  1913,  Wm.  H.  At- 
weU  was  appointed  special  master  in  chan- 
cery to  succeed  Judge  Bell,  who  had  died, 
and  was  given  the  same  powers.  The  duties 
imposed  upon  those  appointees  were  duly 
performed. 

November  2S,  1013,  was  the  date  upon 
which  the  shipment  of  cattle  in  controversy 
in  this  suit  sustained  their  Injuries  through 
the  negligence  of  the  receivers'  employes. 
On  December  29,  1913,  plaintiff,  Latham,  fil- 
ed with  the  general  manager  of  the  receiv- 
ers his  written  claim  for  such  damages, 
which  was  expressly  rejected  by  them  March 
17,  1914,  nearly  four  months  before  their 
discbarge.  Plaintiff  never  at  any  time  filed 
said  claim  with  the  special  master  In  chan- 
cery, and  did  not  institute  the  present  suit 
until  September  7,  1914,  nearly  two  months 
after  the  receivers  were  discharged. 

Appellant  contends  that  the  decree  of  the 
federal  court  should  be  construed  as  limit- 
ing the  liabilities  which  were  fixed  as  a 
charge  upon  the  property  and  which  were 
assumed  by  the  company  to  claims  which 
were  then  pending  or  which  already  had 
been  reduced  to  Judgments  either  in  that 
court  or  in  state  courts,  or  which  might 
thereafter  be  asserted  and  adjudicated  tn 
the  receivership  court 

[1]  The  language  used  in  the  court's  order 
designating  the  liabilities  which  the  com- 
pany, by  accepting  the  property  under  the 
order,  would  assume  and  which  would  be- 
come a  charge  on  the  property  restored,  es- 
pecially when  construed  in  the  light  of  the 
offer  contained  in  the  company's  applica- 
tion, as  should  be  done,  is  indeed  broad  and 
sweeping  In  its  scope  and  clearly  sufficient 
to  comprehend  the  claim  asserted  by  plain- 
tiff in  the  present  suit  Nor  do  we  entertain 
the  slightest  doubt  that  such  was  the  inten- 
tion of  the  court  in  making  the  order  and 
of  the  company  in  accepting  the  property  un- 
der and  by  vlrtne  of  it  And  if  all  such 
claims  were  expressly  assumed  by  the  com- 
pany, and  the  proi>erty  expressly  charged 
therewith,  as  one  of  the  considerations  for 
discharging  the  receivers  and  restoring  the 
property  to  tlie  owner,  we  are  unable  to  dis- 
cern upon  what  principle  of  equity  plaintiff 
would  be  estopped  to  recover  in  this  suit, 
as  appellant  insists,  by  his  flailure  to  as- 
sert his  claim  by  intervention  in  the  receiver- 
ship suit  before  the  receivers  were  discharg- 
ed, coupled  with  his  delay  In  Instituting  the 
present  suit  for  some  two  months  thereaft- 
er, during  which  period  the  company  expend- 


ed $25,000  and  incurred  obligations  to  ex- 
pend $83,000  more  for  betterments  upon  the 
property  for  its  own  benefit 

[2-4]  The  appointment  of  the  recovers  and 
their  administration  of  the  affairs  of  the 
company  were  but  ancillary  proceedings  only. 
By  those  proceedings  the  proiierty  was  im- 
pounded, and  while  it  remained  in  the  cus- 
tody of  the  court  the  receivers'  possession 
could  not  be  disturbed  by  any  other  court 
11  Cyc.  1010.  But  after  the  discharge  of  a 
receiver  appointed  by  a  federal  court  and 
during  the  pendency  of  the  receivership  suit, 
a  state  court  may  appoint  a  receiver  of  the 
property  who  dan  hold  it  to  the  exclusion  of 
the  power  of  the  federal  court  to  appoint  an- 
other receiver  of  it  Shields  v.  Coleman,  167 
U.  S.  168, 16  Sup.  Ct  670,  39  t,.  Ed.  6C0.  And, 
pending  a  receivership  in  the  federal  court,  a 
state  court  has  Jurisdiction  to  determine  a 
claim  against  the  defendant  company  which 
has  not  been  filed  in  the  federal  court  if 
the  same  does  not  interfere  with  the  receiv- 
er's custody  of  the  property.  Calhoun  v. 
Lanant  127  U.  S.  634,  8  Sup.  Ct  1345,  32  I* 
Ed.  297. 

[S]  By  authority  of  the  act  of  Congress,  of 
August  13,  1888  (26  Stat  L.  436),  plaintiff, 
without  permission  of  the  court  appointing 
them,  could  have  sued  the  receivers  them- 
selves in  a  state  court,  and  It  was  not  with- 
in the  powers  of  the  federal  court  sitting 
as  a  court  of  equity,  to  deprive  him  of  that 
right  M.,  K.  &  T.  Ry.  v.  ChUton,  7  Tex. 
av.  App.  183,  27  S.  W.  272;  T.  &  P.  By.  v. 
Johnson,  76  Tex.  421,  18  S.  W.  463,  18  Am. 
St  Rep.  60;  Id.,  151  U.  S.  81.  14  Sup.  Ct 
250,  38  U  Ed.  81 ;  Moran  v.  Sturges,  154  U. 
S.  256,  14  Sup.  Ct  1019.  38  L.  Ed.  981. 

[S]  After  the  discharge  of  the  receivers  and 
the  restoration  of  the  property  to  the  com- 
pany, plBlntiff  had  the  right  under  article 
2141  of  our  statutes,  to  sue  the  company  up- 
on the  claim  asserted  herein,  and  no*  court 
could  deprive  him  of  the  benefits  of  that 
statute. 

[7,  8]  Independent  of  the  receivership  pro- 
ceedings, the  federal  court  acquired  Jurisdic- 
tion of  all  claims  presented  in  the  case  by  peti- 
tion or  intervention,  lucludiug  the  power  to  de- 
termine and  enforce  all  liens  asserted  against 
the  property.  The  discharge  of  the  receivers 
did  not  of  itself  operate  to  release  such  Ju- 
risdiction, and  we  construe  the  provision 
In  the  order  of  discharge  to  the  effect  that 
the  court  reserved  Jurisdiction  over  the  prop- 
erty as  but  a  precautionary  recital  preclud- 
ing any  possible  assumption  to  the  contrary. 
Furthermore,  such  reservation  of  Jurisdic- 
tion, necessarily,  was  limited  to  controver- 
sies then  pending  in  that  case.  A  court  can- 
not acquire  Jurisdiction  over  a  claim  before 
suit  is  filed  therein.  T.  &  P.  Ry.  v.  John- 
son, supra ;  M.,  K.  &  T.  By.  v.  Chilton,  supra. 
Jurisdiction  Is  conferred  by  the  Constitu- 
tion and  statutes  only,  and,  aside  from  such 
authority.  It  Is  not  Inherent  in  the  power  of 

Digitized  by  LjOOQIC 


Tez^ 


EABDIiET  BBOS.  ▼.  BURT 


721 


B  court  of  equity.  Messner  ▼.  Giddinga,  66 
Tes.  301;   U  Oy&  661. 

Appellant  has  dted  several  declsloDS,  such 
aa  Fidelity  In&  Trust  &  Safe  Department 
Co.  V.  N.  &  W.  By.  (O.  C.)  88  Fed.  815 ;  Stew- 
art T.  Wisconsin  Central  By.  (C-  0.)  117 
Fed.  782,  In  which  the  rule  is  announced  that 
it  it  tte  one  of  the  terms  of  the  contract  of 
imrchase  of  property  sold  by  a  receiver  that 
the  purdtaser  shall  assume  such  liability  of 
the  receiver  as  may  be  fixed  and  determined 
by  the  court  appointing  him,  then  the  pur- 
chaser lias  the  right  to  claim  thht  he  is  not 
bound  by  the  Judgment  of  any  other  court 
fixing  such  liabiUtles.  See,  also,  34  Cyc. 
881. 

But  as  the  appellant  in  the  present  suit  did 
not  purchase  the  property  from  the  receiver, 
clearly,  the  reasons  upon  which  those  deci- 
sions are  based  do  not  obtain  tC  the  prop- 
erty is  returned  without  sale,  and  therefore 
the  decisions  are  not  applicable,  even  thougb 
we  should  b^  inclined  to  follow  them. 

[1]  Furthermore,  it  reasonably  cannot  be 
supposed  that  in  making  the  order  discharg- 
ing the  receiver  and  returning  the  property 
to  the  company,  the  court,  contrary  to  the 
well-estabUshed  rules  and  statutes  mentioned 
above,  intended  to  assume  Jurisdiction  of 
claims  that  had  not  been  aqd  would  not  be 
filed  in  that  court,  and  to  bar  them  If  they 
were  not  there  presented ;  espedelly  in  the 
face  of  appellant's  application  for  the  dls- 
diarge  of  the  receivers,  by  the  terms  of 
which  appellant,  in  consideration  for  such 
discharge,  offered  to  assume  and  pay  all  out- 
standing liabilities  of  the  receivers  without 
any  exceptions  whatever. 

We  are  of  opinion,  fur&er,  that  Independ- 
t3\t  of  said  order  of  court  appellant  assum- 
ed and  became  liable  to  pay  plaintiff's  claim 
by  force  of  the  provisions  of  article  2141, 
2  Vernon's  Sayles'  Texas  CSvil  Statutes,  men- 
tioned (already,  which  reads: 

"All  parties  and  corporation»  whose  prc^erty 
has  been  placed  in  ttie  hands  of  a  receiver  by  or- 
der of  the  courti  and  which  was  not  sold  by  the 
receiver,  and  which  property  has  heea  deUvered 
back  to  the  original  parties  or  corporation,  with- 
out any  sale  of  said  property,  shall  be  liable 
and  held  to  pay  all  of  the  unpaid  liabilities  of 
the  receiver  in  causes  of  action  arisins  out  of 
and  during  the  receivership;  and,  if  there  are 
any  suits  pending  against  the  receiver  at  the 
date  of  discharge,  on  causes  of  action  arising 
durinr  the  receiversiiip,  the  plaintiff  shall  have 
the  right  to  make  the  party  or  corporation  to 
whom  the  receiver  delivered  the  property  wUcb 
was  in  his  hands  as  receiver  a  party  defendant 
along  with  the  receiver:  and,  if  any  judgment 
is  rendered  against  the  receiver  for  causes  of 
action  arising  out  of  and  during  tine  receiver- 
ship, then,  me  court  Bhall  also,  at  the  same 
time  (if  the  party  or  corporation  receiving 
back  the  property  have  been  made  parties  de- 
fendant}, render  judgment  in  favor  of  the  plain- 
tiff against  defendants  for  the  amount  so  found 
for  plaintiff  and  all  costs;  and  plaintiff  shall 
have  the  right  to  foreclose  his  lien  on  the  prop- 
erty delivered  beck  by  said  receiver  to  said 
party  or  corporation." 


[10]  We  are  of  the  opinion  that  the  bene- 
fits of  this  statute  were  available  to  plain- 
tiff under  the  general  allegation  of  legal  lia- 
bility In  connection  with  the  averment  of 
the  restoration  of  the  property  without  sale 
as  noted  above,  bnd  that  plaintiff  was  en- 
titled to  recover  thereunder.  Irrespective  of 
the  special  pleas  mentioned. 

[11]  The  receivers,  having  been  discharg- 
ed and  not  being  personally  liable,  were  not 
necessary  parties  defendant  to  plaintiff's  suit 
S.  A.  &  A.  P.  By.  V.  Harnett,  44  S.  W.  20. 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  is 
aflSrmed. 


EARDLET  BROS.  v.  BURT  et  aL    (No.  6597.) 

(Court  of  CivU  Appeals  of  Texaa    San  Antonio. 

Jan.  26,  1916.) 

1.  Mechanics'  Ldcnb  «s9l99  —  Pbiobities  — 
Vendor's  LiIen. 

A  vendor's  lien  on  land  sold  has  priority 
over  a  mechanic's  lien  thereon  based  upon  the 
drilling  of  an  artesian  well  for  the  buyer. 

[E^  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {{  871-874;  Dec.  Dig.  «=> 
199.] 

2.  Mechanics'  Liens  ^=>59  —  "Owner"  o» 
Land. 

One  who  has  only  a  contract  to  purchase 
land  is  not  the  owner  thereof  within  the  mean- 
ing of  the  mechanics'  lien  statutes. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  K  76.  76;    Dec.  Dig.  «ss>59. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Owner.] 

3.  Pbincipax  and  Agent  «=>22— Establish- 

UENT  OF  AqENCT— DeCIABATION    OF  AOENT. 

An  agency  cannot  be  established  by  the 
statement  of  the  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  f  40 ;   Dec  Dig.  <8=»22.] 

4.  Mechanics'  Lienb  «s>67  —  Contkactob's 
Dtjtt  to  Inqthre. 

Where  the  title  to  farm  lands  stood  in  the 
name  of  one  other  than  the  trustee  for  the  farms 
who  managed  them  and  contracted  for  the  clean- 
ing and  drilling  of  wells  thereon,  it  became  the 
duty  of  the  contractors  for  the  work  to  ascertain 
what  rights  had  been  acquired  by  such  trustee. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  Sf  64-71,  74;  Dec.  Dig.  «=» 
57.] 

5.  Principal  and  Aoent  ^=>23  —  Agency — 
sufficienot  of  evidence. 

In  an  action  for  the  value  of  services  in 
cleaning  and  drilling  wells,  evidence  held  in- 
suflicient  to  support  a  finding  that  the  one  who 
ordered  the  work  done  was  the  agent  of  the  own- 
er of  the  land  to  contract  for  the  work,  or  for 
any  other  purpose,  or  that  he  purported  to  act 
as  agent  in  making  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  |  41 ;  Dec.  Dig.  «=32£] 

&  Principai.  and  AexNT  «=s>17a— RATmOA- 

TION— SUFFICIENCT  OF  EVIDENCE. 

In  an  action  for  the  value  of  services  in 
cleaning  and  drilling  wells,  evidence  held  insuffi- 
cient to  show  any  ratification  by  the  owner  of 
the  land  of  the  contracts  for  the  work  made  by 
another. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  659-661;  Dec  Dig.  «=» 
173.] 
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7.  Pkircipal  and  Aoehtt  «=al64— RAXmOA- 
noiT. 

There  can  be  no  ratification  of  an  unauthor- 
ized contract  by  a  principal  binding  him,  unless 
the  ratified  contract  was  made  by  one  porport- 
ing  to  act  as  agent  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
.^ent.  Cent  Dig.  tf  622-625;    Dec.  Dig.  «=» 

8.  MxoHANica'  Liens  9s>76  —  Acquiescenoe 
OF  Undisclosed  Owner. 

Where  the  owner  of  farm  lands  did  not 
know  that  a  well  was  being  drilled  thereon 
pursuant  to  contract  with  one  who  later  pur- 
chased the  land  until  the  work  was  in  progress, 
and  did  not  know  that  the  contractors  were  not 
fully  informed  of  the  facts  relating  to  the  title 
to  the  land,  which,  though  standing  in  his  own 
name  when  the  work  was  contracted  for,  was 
conveyed  to  the  person  who  had  contracted  for 
the  work  prior  to  its  completion,  there  was  no 
acquiescence  in  or  consent  to  the  work  on  the 
part  of  the  record  owner  such  as  would  affect 
his  rights. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ff  104-107;    Dec.  Dig.  (S=» 

9.  Mechanics'  Liens  #s>76  —  Acquiescenok 

OF  OWNEK. 

Under  the  mechanics'  Hen  statute,  the  mere 
fact  that  the  owner  of  propertj^  acquiesced  in  or 
even  consented  to  the  furnishing  of  material  to 
be  used  on  the  premises,  or  the  performance  of 
labor,  cannot  fix  liens  on  the  property  by  one  in 
possession. 

[Ed.  Note. — For  other  cases,  see  Meclianics' 
Liens,  Cent  Dig.  |§  104-107;    Dec.  Dig.  ®=» 

Error  from  District  Court,  Dimmit  Coun- 
ty;  J.  F.  Mullally,  Judge. 

Action  by  A.  Eardley  and  John  Eardley, 
composing  the  firm  of  Eardley  Bros.,  against 
F.  S.  Burt  and  another.  To  review  a  Judg- 
ment for  tbe  named  and  against  the  unnam- 
ed defendant,  plaintiffs  bring  error.  Af- 
firmed. 

Vandervoort  &  Johnson,  of  Carrlzo  Springs, 
for  plaintiffs  In  error. 

MOURSUND,  J.  A.  Eardley  and  John 
Eardley,  composing  the  firm  of  Eardley  Bros., 
sued  M.  H.  Burt  and  F.  S.  Burt  for  the  value 
of  services  rendered  In  cleaning  out  a  well 
and  drilling  a  well  on  80  acres  of  land  in 
Dimmit  county,  being  the  west  half  of  the 
S.  W.  quarter  of  section  28,  alleging  that 
said  land  was  owned  by  F.  S.  Burt  and  was 
named  "Wonderland  Farms"  by  defendants, 
and  that  M.  H.  Burt  represented  himself  to 
be  trustee  and  manager  of  said  "Wonderland 
Farms."  The  suit  was  upon  two  written 
contracts,  which  will  be  copied  In  stating  the 
testimony.  Plaintiffs  sought  to  establish  and 
foreclose  a  mechanic's  lien  on  said  land. 

Defendants  denied  all  the  material  allega- 
tions, and  alleged  that  F.  S.  Burt  never  Join- 
ed in  the  contracts  ft>r  the  work  done,  that 
he  had  no  interest  therein,  and  was  In  no 
way  liable  thereon;  that  M.  H.  Burt  bought 
the  land  from  O.  T.  Gregory,  who  was  hold- 
ing it  with  the  balance  of  the  section  for 
defendant  F.  S.  Burt  under  an  unrecorded 
deed  from  the  Artesian  Land  &  Irrigation 


Company,  which  deed  was  later  recorded, 
and  said  Gregory  later  made  a  deed  to  F.  S. 
Burt,  who,  on  November  23,  1912,  executed 
and  delivered  a  deed  to  the  80  acres  to  M.  EL 
Burt  in  consideration  of  a  vendor's  lien  note 
dated  November  23, 1912,  for  $4,000,  of  which 
amount  $1,600  was  for  borrowed  money. 

Plaintiffs'  first  supplemental  petition  charg- 
es that  the  deed  of  November  23,  1912,  was 
executed  long  after  the  work  was  completed 
and  was  and  is,  as  to  them,  fictitious  and 
fraudulent;  also  that  if  it  be  true  that  F. 
S.  Burt  had  no  Interest  In  "Wonderland 
Farms,"  that  he  had  full  notice  and  agreed 
that  M.  H.  Burt  might  take  possesslcm  In 
name  of  "Wonderland  Farms"  and  Improve 
the  same,  and  that  he  had  taken  possession 
and  was  improving  the  same,  and  F.  S.  Burt 
should  be  estopped  from  denying  plaintiffs 
their  lien  thereon. 

Defendants  replied,  to  the  effect  that  F.  S. 
Burt  had  no  Interest  in  "Wonderland  Farms," 
except  his  vendor's  lien  theredn;  that  he 
did  not  know  what  Improvements  had  been 
placed  thereon,  and  did  not  authorize,  ao- 
qaiesce  in,  or  ratify  any  improvements  that 
were  placed  thereon. 

The  court  instructed  the  Jury  that  plain- 
tiffs were  not  entitled  to  recover  against  F. 
S.  Burt,  and  that  his  lien  to  the  extent  of  $30 
per  acre  was  prior  to  tliat  of  plaintiffs.  The 
Jupy  returned  a  verdict  against  M.  H.  Burt 
for  $1,393.50,  with  foreclosure  of  mechanic's 
lien  on  60  acres  of  land,  subject  to  F.  S. 
Burt's  lien  of  $30  per  acre.  Judgment  was 
entered  upon  such  verdict.  Plaintiffs  ap- 
pealed, and  by  appropriate  assignments  of  er- 
ror complain  of  the  court's  actlcm  in  instruct- 
ing the  Jury  that  plaintiffs  could  not  re- 
cover against  F.  S.  Burt,  and  in  effect  that 
his  lien  to  the  extent  of  the  purchase  money 
had  priority  over  that  of  plaintiffs  if  they 
found  that  plaintiffs  were  entitled  to  re- 
cover. 

In  May,  1911,  the  Artesian  Land  &  Irriga- 
tion Company,  a  corporation  of  whl<di  Asher 
Richardson  was  president  and  M.  H.  Burt 
was  secretary  and  treasurer,  and  which  own- 
ed about  20,000  acres  of  land  in  Dimmit 
county,  entered  Into  a  contract  with  O.  T. 
Gregory,  whereby  he  undertook  to  sell  sudi 
land.  Defendant  F.  S.  Burt  owned  stock  In 
the  corporation.  On  June  10,  1911,  be  sur- 
rendered a  portion  of  his  stock  in  exchange 
for  section  29.  The  deed  was  taken  In  Greg- 
ory's name,  for  convenience  In  selling,  and 
he  conveyed  it  to  F.  S.  Burt  by  deed  dated 
November  16,  1911,  which  was  not  recorded 
untU  April  22,  1912.  F.  &  Burt  conveyed  to 
M.  H.  Burt  the  80  acres  out  at  survey  29,  de- 
scribed In  plaintiffs'  petition,  by  deed  dated 
and  acknowledged  November  23,  1912,  but 
not  filed  for  record  until  September  1,  1914. 
The  consideration  recited  in  the  deed  is  $4,- 
000,  evidenced  by  a  promissory  note,  to  se- 
cure which  a  vendor's  lien  was  retained  in 
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tbe  deed.  Plalntiffis'  mechanics'  Hen  was  filed 
December  14,  1912. 

The  contracts  sued  upon  read  as  follows: 
"Asherton,  Texas,  May  27,  1912. 

"Agreement  entered  into  this  daj  and  date 
above  written  between  M.  H.  Burt  and  Eardley 
Bros,  of  Carrizo  Springs  in  which  the  said  Eard- 
ley Bros,  agree  to  move  rig  on  section  29  on 
SO  acres  now  cleared  and  work  on  well  now  there 
at  rate  of  $15  per  day  antil  an  agreement  is 
reached  as  to  what  is  necessary.  The  said  M. 
H.  Burt  agrees  to  give  said  Eardley  Bros,  the 
job  of  drilling  new  well  if  one  is  necessary  and 
snch  other  wells  as  he  may  have  drilled  on  this 
section.  [Signed]    M.  H.  Burt." 

"San  Antonio,  Texas,  June  17.  1912. 
"Contract  Agreement. 

"This  agreement  entered  into  this  day  and 
date  above  written  by  and  between  M.  H.  Burt, 
of  San  Antonio,  Texas,  party  of  the  first  part, 
and  Eardley  Brothers  of  Carrizo  Springs,  Texas, 
parties  of  the  second  part,  witnesseth: 

"Party  of  the  first  part  in  the  capacity  of 
trustee  and  manager  of  Wonderlands  Farms 
does  hereby  employ  party  of  the  second  part  to 
drill  a  well  for  arteaan  water  on  the  weist  one- 
half  of  the  sonthwest  one-qnarter  of  section  29 
in  the  Asher  Richardson  suryey,  Dimmit  county, 
Texas.  Said  well  to  be  drilled  to  and  through 
both  stratas  of  the  water  bearing  sands  known 
to  exist  in  this  section.  Party  of  the  first  part 
to  fnmish  all  casing  necessary  to  case  said 
well  but  party  of  the  second  part  to  furnish  ev- 
erything else  and  drill  the  well  as  far  as  possible 
as  a  8^-inch  hole  and  finish  same  as  a  6^ -inch. 
Wdl  to  700  feet  or  more  if  necessary. 

"For  and  in  consideration  of  the  faithful  per- 
formance of  said  work  by  the  parties  of  the  sec- 
ond part  the  party  of  the  first  part  hereby  agrees 
to  pay  said  second  party  the  sum  of  one  dollar 
($1.00)  per  foot  for  such  actual  depth  as  the 
well  may  measure  when  completed  and  accepted 
by  said  first  party. 

"Witness  our  hand  and  signatures  this  day 
and  date  above  written. 

"[Signed]    M.  H.  Burt. 

"John   Eardley." 

John  Eardley  testified: 

"I  looked  to  F.  S.  Burt  because  F.  S.  Burt 
was  interested  in  that  land  and  M.  H.  Burt  was 
working  under  F.  S.  Burt.  As  to  whether  I 
knew  t£at  at  that  time,  I  would  say  I  know  it 
by  M.  H.  Barfs  own  talk  to  me.  I  think  he  told 
me  that  not  «  great  while  before  this  contract 
was  signed  up.  He  told  me  that  he  and  his 
brother  was  interested  In  that  land,  this  M.  H. 
Burt  wss  just  working  for  this  F.  S.  Bart  I 
got  that  information  through  M.  H.  Bart  I 
conld  not  recall  now  what  Mr.  M.  H.  Burt  said 
to  me  that  catised  me  to  believe  that  I  might 
have  recalled  it  if  this  matter  had  come  up 
shortly  aftcar  this  work  was  done,  I  believe  I 
could  have  recalled  everything,  but  it  had  beat 
two  years  and  more  since  it  came  up." 

He  also  testified  that  when  he  got  down  to 
5aO  feet  he  found  it  advisable,  on  account  of 
the  well  caving  In,  to  reduce  the  hole  to  6*/i« 
inches;  but  as  the  contract  called  for  6V4 
inches  at  the  i)ottom,  be  got  Yaughan,  the 
tenant  In  possession  of  the  land,  to  ascertain 
whether  it  would  be  satisfactory  to  make 
such  redaction  In  the  size  of  the  well;  that 
Vanghan  In  abont  four  days  told  htm  to  go 
ahead,  that  it  would  be  all  right ;  that  F.  S. 
Burt  had  said  so.  Vaughan  testified  that  he 
did  not  talk  to  F.  S.  Burt ;  that  Eardley  ask- 
ed him  to  talk  to  M.  H.  Burt,  and  he  talked 
lo  the  latter  over  the  telephone  at  San  An- 
tonio, and  received  the  reply  that  M.  H.  Burt 


wanted  the  well  according  to  contract  and 
the  amount  of  water  contracted  for,  but  If  he 
could  get  the  water  he  might  reduce  the  size 
of  the  casing;  that  he  communicated  this 
answer  to  Eardley.  F.  S.  Burt  testified  he 
never  had  any  conversation  with  Vaughan. 
M.  H.  Burt  denied  having  ever  authorized  the 
reduction  of  the  sice  of  the  well,  and  testified 
he  had  no  information  that  such  reduction 
was  contemplated.  After  the  well  was  com- 
pleted John  Eardley  went  to  San  Antonio  and 
had  a  conversation  with  F.  S.  Burt  He  tes- 
tified he  asked  F.  S.  Burt  for  his  money,  and 
was  told  by  P.  S.  Bnrt  that  he  could  not  do 
anything  until  bis  brother,  M.  H.  Burt  came 
back  to  San  Antonio ;  that  he  said  as  soon  as 
his  brother  returned  they  would  come  to  Ash- 
erton, and  in  fact  named  the  day  they  would 
be  there ;  that  F.  S.  Burt  spoke  abont  going 
1,000  feet,  and  witness  told  him  he  could  not 
and  would  not  do  It  at  that  price ;  that  wit- 
ness had  fulfilled  his  contract  and  that  after 
he  paid  witness  for  that  work  ?vltness  would 
make  a  new  contract  and  go  as  deep  as  he 
wanted  to  go;  that  on  the  day  appointed 
John  and  Will  Eardley  met  M.  H.  and  F.  S. 
Burt  at  Asherton  and  bad  a  conversation 
with  them  about  the.  well ;  that  F.  S.  Burt 
said  they  would  like  to  go  out  and  look  over 
the  place  before  they  could  settle  with  Qard- 
ley  Bros.,  and  they  would  meet  John  Eardley 
In  Carrizo  Springs  the  next  day  ^nd  settle 
up  for  the  work  on  the  well ;  that  the  Burts 
did  not  come  to  Carrizo  Springs  the  next 
day,  but  John  Eardley  received  the  following 
letter: 

"W.  A.  H.  Miller,  Attorney  at  Law,  Lands  & 

Loans. 
"Asherton,.  Texas,  October  8,  1912. 
"Mr.  J<dto  Eardley,  Carrizo  Springs,  Texas- 
Dear  Sir:  You  seem  determined  for  reasons  un- 
known to  us  not  to  complete  our  well  according 
to  contract  We  now  wish  to  notify  you  that 
unless  yon  start  operation  at  once  and  finish 
the  v^  to  the  second  strata  of  the  water  sand 
acoprding  to  contract  without  any  further  delay 
thiu  you  can  pull  out  your  5 Via  casing  and  re- 
move your  machinery  from  the  place  at  once  and 
we  will  pay  you  for  the  8^  casmg  you  put  in  the 
well  of  your  own.  We  will  pay  you  $1  per  foot 
as  per  contract  when  you  complete  the  well 
through  the  second  strata  of  the  water  sand  and 
if  this  is  not  encountered  previous  to  drilling 
1,000  feet  we  will  then  pay  you  $1,000  and  en- 
ter into  another  contract  providing  we  want  to 
go  any  further  down  at  that  time  but  will  con- 
sider your  contract  completed  when  you  have 
drilled  1,000  feet  as  you  advised  me  at  the  time 
of  making  this  contract  that  yoa  had  an  outfit 
capable  of  going  this  depth. 

Kindly  give  me  an  immediate  answer  as  to 
what  you  intend  to  do  in  the  matter,  addressing 
me  at  our  office  in  San  Antonio,  Texas. 
"Yours  very  truly, 

"[Signed]  M.  H.  Burt" 
The  testimony  of  M.  H.  Burt,  F.  S.  Burt, 
and  Gregory  is  to  the  effect  that  during  the 
latter  part  of  June,  1911,  Gregory  sold  to  M. 
H.  Bnrt  the  80  acres  of  land  for  $2,400,  and 
reported  such  sale  to  P.  S.  Burt  at  Wichita, 
Kan.,  during  the  latter  part  of  July,  1911; 
that  P.  S.  Burt  approved  the  sale  and  at 
Gregory's  request  loaned  M.  Hj^urt  $1,000 
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to  Improve  the  lanfl,  Gregory  hayliig  Inform- 
ed him  of  M.  H.  Burt's  plan  to  sell  "Wonder- 
land Farms"  on  the  unit  plan ;  that  In  Octo- 
ber, 1811,  P.  S.  Burt  loaned  M.  H.  Burt  $600 
more  to  pay  for  Improvements.  Both  M.  H. 
and  F.  S.  Burt  testifled  that  F.  S.  Burt  had 
no  Interest  in  the  80  acres  or  In  the  "Wonder- 
land Farms"  enterprise  other  than  his  Hen 
for  purchase  money  and  loans.  M.  H.  Burt 
explained  his  plan  as  follows: 

"My  object  was  to  raise  onions,  and  I  was  al- 
ready selling  the  land— I  was  selling  the  land 
out  on  a  unit  plan.  By  that  I  mean  tins:  A 
unit  was  one  acre,  and  when  I  sold  them  I  sold 
them  on  contract  and  I  became  the  trustee  and 
manager  for  the  man  I  sold  to.  When  he  paid 
out  he  had  a  deed  to  the  acre  or  2  acres  or  6 
acres,  and  the  contract  that  I  had  extended  for 
5  years,  that  I  was  to  raise  onions  for  him  and 
I  got  26  per  cent,  of  the  net  profits.  I  sold 
about  60  acres  of  those  units.    •    •    *  » 

He  explained  tliat  he  used  the  expression, 
"our  well,"  In  the  letter  because  he  always 
expressed  himself  in  the  plural  on  account 
of  handling  it  in  units,  and  representing  him- 
self and  others  in  developing  the  property. 

F.  S.  Burt  testified  that  he  had  nothing  to 
do  with  the  matter  of  drllUng  the  well  on 
the  80  acres  by  ESardley  Bros.,  and  knew 
nothing  of  It  until  the  latter  part  of  July 
or  August,  1912;  that  he  stated  to  Eardley 
be  had  no  Interest  In  the  well;  that  he  came 
to  Asherton  with  his  brother  because  he  was 
interested  in  seeing  a  good  well  on  the  80 
Hcres,  on  account  of  the  effect  upon  the  bal- 
ance of  the  land,  as  well  as  the  value  of  his 
lien ;  that  he  was  to  loan  his  brother  $1,000 
to  pay  for  the  well  If  It  was  completed  to 
a  depth  of  1,000  feet 

[1,  2]  Appellants'  theory  apparently  Is  that 
the  i>aroI  sale  of  the  80  acres  to  W.  H.  Burt 
was  not  enforceable  by  him  because  of  the 
fact  that  he  had  not  paid  the  purchase  mon- 
ey, and  therefore  the  land  should  be  treated 
as  absolutely  owned  by  F.  S.  Burt  It  is  evi- 
dent that  If  M.  H.  Burt  was  the  owner  with- 
in the  meaning  of  the  mechanics'  lien  statute, 
the  land  was  Incumbered  by  a  vendor's  Uen 
for  $2,400,  which  would  have  priority  over 
the  mechanics'  lien.  But  If  M.  H.  Burt  (mly 
had  a  contract  to  purchase,  he  was  not  the 
owner  within  the  meaning  of  such  statutes. 
Galveston  Exhibition  Aasociatlon  v.  Perlilns, 
80  Tex.  62,  16  S.  W.  633.  We  wUl  therefore 
inquire  into  the  question  whether  the  evi- 
dence would  support  a  finding  that  F.  S. 
Burt  authorized  the  execution  of  the  con- 
tracts or  Is  liable  thereon.  There  is  no  testi- 
mony from  which  It  can  be  said  that  F.  S. 
Burt  authorized  M.  H.  Burt  to  execute  such 
contracts  or  that  he  even  knew  a  well  was 
being  drilled  until  the  latter  part  of  July  or 
In  August   1612.     The  only  evidence  that 


tends  to  show  that  M.  H.  Bart  was  ag«it 
for  F.  S.  Burt  Is  that  of  John  Eardley  to  the 
effect  that  he  knew  from  M.  H.  Burt's  talk 
they  were  both  Interested  in  the  land,  and 
that  ii.  H.  Burt  was  working  under  F.  S. 
Burt;  that  be  thought  Burt  liad  told  him  not 
a  great  while  before  this  contract  was  sign- 
ed up. 

[1-6]  Aside  from  the  fact  that  agency  can- 
not be  established  by  the  statement  of  the 
agent,  such  statement  Is  far  from  being  one 
to  the  effect  that  M.  H.  Burt  was  the  agent 
of  F.  S.  Burt  for  the  purpose  of  making 
improvements  costing  over  $700.  M.  H.  Burt 
represented  In  the  principal  contract  that 
he  acted  In  the  capacity  of  "trustee  and 
manager  for  Wonderland  Farms."  Eardley 
Bros,  made  no  Inquiry  as  to  the  ownership 
or  what  the  term  "Wonderland  Farms"  stood 
for.  As  the  title  stood  in  the  name  of  F.  S. 
Burt,  It  became  their  duty  to  ascertain  what 
rights  had  been  acquired  by  M.  EL  Burt, 
trustee,  eta,  and  had  Inquiry  been  made  it 
must  be  assumed  it  would  have  developed  the 
fact  that  M.  H.  Burt  and  his  unit  associates 
could  get  no  other  title  than  one  Incumbered 
with  a  vendor's  Um  for  $2,400.  The  evi- 
dence would  not  support  a  finding  that  M.  H. 
Burt  was  the  agent  of  F.  S.  Burt  for  the 
purpose  of  contracting  for  the  cleaning  and 
drUUng  of  wells,  or  for  any  other  purpose^ 
or  that  he  purported  to  act  as  agent  for  him 
in  making  the  contracta  The  evidence  falls 
to  show  any  ratificatl<m  by  F.  8.  Burt  of  the 
contracts  made  by  M.  H.  Bnrt,  and  in  fact 
as  in  such  contracts  M.  H.  Burt  did  not 
purport  to  act  as  the  agent  of  F.  S.  Burt, 
there  was  no  acting  as  agent  for  him  to 
ratify.  Sheer  v.  Cummings,  80  Tex.  294,  16 
S.  W.  37. 

[7.-9]  As  F.  S.  Burt  did  not  know  the  well 
was  being  drilled  until  the  latter  part  of 
July  or  in  August,  and  did  not  know  that 
Eardley  Bros,  were  not  fully  Informed  of  the 
facts  relating  to  the  title  to  the  land,  we 
think  there  was  no  acquiescence  or  consent  on 
his  part  such  as  would  affect  his  rights.  In 
addition  under  statutes  such  as  ours  the 
mere  fact  that  the  owners  of  the  property  ac- 
quiesced or  even  consented  to  the  furnish- 
ing of  material  to  be  used  on  the  premises  or 
to  the  performance  of  labor,  could  not  fix 
liens  on  the  property.  Galveston  Exhibition 
Association  v.  Perkins,  80  Tex.  62,  16  S.  W. 
633;  Faber  v.  Mulr,  27  Tex.  Olv.  App.  27,  64 
S.  W.  938.  The  evidence  wholly  falls  to 
sustain  any  theory  of  liability  on  the  part 
of  F.  S.  Burt  subh  as  Is  pleaded  by  plain- 
tiff, and  the  court  did  not  err  in  Instructing 
a  verdict. 

Judgment   affirmed. 
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KIDD  et  al.  v..  FRINGE  et  al.     (No.  748S.>* 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jan.  8,  1916.     Rehearing  Denied 

Feb.  12,  1916.) 

1.  COUBTB  «=»166  — JUMSDIOTIOII  — Tm*  TO 

Lands. 
A  suit  to  divest  title  out  of  defendants  is 
one  to  try  title  to  land,  jurisdiction  of  which  is 
by  Rev.  St  1911,  art.  1706,  in  district  court, 
though  the  alleged  ground  for  divestiture  be  that 
plaintiff,  survivor  of  the  community,  had  from 
his  separate  estate  paid  dd>ts  of  the  commnnity 
in  excess  of  the  value  of  the  community  prop- 
erty, of  which  the  land  in  question  was  part, 
and  that  defendants'  interest  was  only  as  neira 
of  deceased,  their  mother,  and  wife  of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  378,  402% ;   Dec.  Dig.  iS=>155.] 

2.  Husband  and  Wife  ^=3273— Communitt 

PBOPEBTT — APPBOPRIATION    BY    SDBVIVOB. 

The  right  of  the  surviving  husband  to  ap- 
propriate the  community  property  to  reimburse 
nimself  for  payment  of  commnnity  debts  out  of 
his  separate  estate  is  not  a  daim  against  hia 
minor  children,  who  have  inherited  a  portion  of 
their  mother's  interest  in  the  community,  and 
BO  need  not  be  presented  to  the  county  court 
in  which  administration  of  their  estate  is  pend- 
ing, but,  notwithstanding  such  ijending  adminis- 
tration, may  be  exercised  by  suit  in  the  district 
court  to  divest  title  to  such  property  oat  of 
them. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cient.  Dig.  H  1008-1^:  Dec.  Dig.  <S=9 
273.r 

5.  OuABDiAN  AiTD  Wabd  <&=3ll7— Right  to 
Sax  Wabd. 

Absent  statnte  on  the  subject,  there  being 
only  the  rule  that  the  general  ^ardian  cannot 
represent  his  wards  where  their  interests  are 
adverse,  the  general  guardian  of  minors  may 
maintain  suit  against  them ;  he  procuring  the 
appointment  of  a  guardian  ad  litem  to  repre- 
sent them. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |{  407-410;  Dec  Dig.  «=> 
117.1 

4.  Husband  and  Wira  €=>273— Goumunitt 
Pbopebtt— Apfbopbiation  bt  Subvivob- 
BaroppEL. 

The  surviving  husband  is  not  estopped  to 
appropriate  community  property  to  reimburse 
himself  for  payment  of  community  debts  from 
his  private  estate,  because  as  guardian  of  his 
minor  children  in  guardianship  proceedings  he 
inventoried  an  interest  in  the  land  as  property 
of  his  wards. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  1008-1024 ;   Dec  Dig.  «=» 

6.  JuDoiuNT  «=333S  —  Rnx  or  Review  — 
Function. 

While  a  bill  of  review  is  a  proceeding  inde- 
pendent of  the  remedy  of  appeal  or  writ  of  er- 
ror, it  cannot  be  invoked  to  review  errors  ap- 
parent on  the  record  of  the  trial  court  or  as  a 
means  by  which  the  facts  may  be  retried,  but  its 
function  is  to  review  cases  in  the  trial  court 
when  the  adverse  judgment  is  the  result  of  fraud, 
accident,  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  647-663 ;    Dec.  Dig.  «=»336.] 

6.  Judgment  «=9335— Bill  ov  Review- Mi- 
nobs. 

The  fonetloB  of  a  bill  of  review,  iriiere 
jndgmoit  is  rendered  against  a  minor  lecally 
served   and  represented  by  guardian  ad  fitem 


regularly  appointed,  is  no  greater  thaa  in  the 
case  of  a  person  sui  juris. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  647-663 ;    Dec  Dig.  (S=»33S.] 

7.  Appeal  and  Ebbob  ^=>5— Judgment  4=3 
335— Pbopeb  Mode  of  Review— Ekbob  ob 
Bill  or  Review. 

The  remedy  against  a  judgment  voidable 
because  against  a  minor  not  represented  hy  a 
guardian  ad  litem,  the  fact  of  infanc:^  appearing 
on  the  face  of  the  record,  is  by  writ  of  error, 
and  not  bill  of  review. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  {$  8-21;  Dec.  Dig.  «=>5; 
Judgment,  Cent  Dig.  ||  647-663;  Dec  Dig. 
(8=>335.] 

8.  Limitation  or  Actions  ®=>72  —  Box  or 
Review— Minobs. 

Under  Rev.  St  1911,  art  6684,  the  two 
years  in  which  to  institute  a  bill  of  review  does 
not  in  the  case  of  a  minor  commence  to  run  till 
he  attains  majority. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  CentDig.  SS  390-398 ;  DecDig.  <e=»72.J 

9.  Appeal  and  Ebbob  4=>1040— Habmlebs 
Ebbob. 

Error  in  sustaining  special  exceptions  to 
the  petition  is  harmless,  if  the  general  demur- 
rer was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4089-4106 ;  Dec.  Dig.  <8=» 
lO40.y 

10.  Judgment  «=»335— Bill  or  Review- Al- 
legations. 

A  bill  of  review  based  on  fraud  must  allege 
facts  sufficient  to  show  that,  if  true,  complain- 
ant would  have  had  judgment  in  the  original  ac- 
tion but  for  fraud  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  Judgment 
C!ent  Dig.  {{  647-663;  Dec.  Dig.  «=»336.] 

11.  Judgment  €=>335  —  Bill  or  Review  — 
Allegations— Fbaud. 

The  mere  allegation  of  a  UH  of  review  that 
the  alleged  fact  on  which  the  judgment  was 
based,  that  land  was  community  property,  was 
untrue,  is  insufScient;  but  facts  in  relation  to 
the  title  supporting  the  charge  of  fraud,  such 
as  the  source  of  the  title,  or  facts  precluding 
the  claim  that  it  was  community,  should  be  al- 
leged. I 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  647-663;  Dec  Dig.  «=>335.] 

12.  Judgment  «=»335— Bnx  or  Review— Ex- 
cusing Failube. 

A  bill  of  review  based  on  fraud  must  make 
some  explanation  of  foilnre  to  urge  at  the  trial 
the  falsity  of  allegations  or  testimony  on  which 
the  judgment  was  based,  showing  that  complain- 
ants were  without  fault  or  were  hindered  or  ob- 
structed, or  had  newly  discovered  evidence  which 
they  could  not  with  reasonable  diligence  have 
discovered  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  647-663;  Dec.  Dig.  «=3335.] 

IS.  Husband  and  Wirx  4=>273— Community 
PEopebty  —  Appbofbiation  —  "Communi- 
ty Debt." 

Money  spent  by  the  surviving  parent  from 
his  individual  estate  for  the  sninxirt  of  his  chil- 
dren of  whom  he  was  guardian  is  not  a  com- 
munity debt  for  which  ne  can  appropriate  the 
community  property  to  reimburse  himself. 

Note.— For  other  pases,  see  Husband  and 
Me,  Cteit  Dig.  |f  1008-1024;   Dec  Dig.  «=» 
278. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  (immunity  Debt] 
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14.  Juoawtm  «s3335  —  Bn.L  of  Rbvmw  — 

Pbesuuptiox. 

Where  Uie  petition  alleged  two  grouDds,  one 
of  which  would,  and  the  other  would  not,  sup- 
port the  judgment,  it  will  be  presumed  on  bill  of 
review  that  the  judgment  was  based  on  the  prop- 
er ground,  and  that  the  allegations  of  fact  re- 
specting it  were  established  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  647-663 ;    Dec.  Dig.  «=>335.] 

Error  from  District  Court,  Bills  County; 
F.   I..   Hawkins,    Judge. 

Proceeding  by  Bettie  Kldd  and  others 
against  E.  B.  Prince  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
ASirmed. 

J.  Lk  Gammon,  of  Waxahachle,  and  Brooks 
&  Woraham,  of  Dallas,  for  plaintiffs  in  error. 
Farrar  &  McRae,  of  Waxahachle,  for  defend- 
ants in  error. 


RASBURT,  J.  In  this  proceeding  the  gen- 
eral demurrer  and  certain  special  exceptions 
leveled  against  the  petition  of  plaintiffs  in 
error  were  sustained  by  the  trial  Judge.  The 
plaintiffs  In  error  declined  to  amend,  and 
the  cause  was  dismissed.  From  the  action 
Indicated,  appeal  has  been  perfected  to  this 
court. 

Since  the  action  of  the  court  as  related  is 
to  admit  the  truth  of  the  allegations  of  the 
petition,  but  to  decree  as  matter  of  law  that 
they  fall  to  disclose  a  cause  of  action,  we 
win  not  copy  the  petition  with  its  formalities 
and  exhibits,  but  relate  in  condensed  form 
the  essential  facts  dedudble  therefrom. 
Those  facts  are,  In  substance,  as  follows: 
B.  F.  Tbomblll  married  Mrs.  Sue  Lancaster, 
In  the  year  1881.  She  died  Intestate  in  Ellis 
county  In  the  year  1896.  There  was  no  ad- 
ministration upon  her  estate.  Surviving  her, 
as  sole  issue  of  her  marriage  with  Thomhlll, 
was  Alice,  Bettie,  Frankie,  and  Manning 
Thomhlll.  As  the  sole  Issue  of  her  former 
marriage,  she  was  survived  by  Mary  and 
Johnnie  Lancaster.  When  she  died,  she  was 
seised  of  a  one-half  Interest  in  certain  com- 
munity estate  of  herself  and  husband,  B.  F. 
Thomhlll,  in  Ellis  county,  consisting  in  part 
of  landa  After  the  death  of  his  wife  and 
in  the  year  1806,  Thomhlll  was  appointed 
guardian  of  the  estate  of  his  minor  children 
by  the  county  court  of  Ellis  county,  and 
qualified  as  such.  On  July  11,  1898,  Tbora- 
hill,  in  connection  with  appraisers  appointed 
by  the  county  Judge,  filed  in  the  guardianship 
proceedings  an  Inventory  and  appraisement 
of  the  estate  of  his  wards  showing  that  his 
wards  owned  an  undivided  one-third  of  cer- 
tain lands,  among  them  being  the  land  in 
controversy  In  this  suit,  which  was  the  home- 
stead of  Thornhlll  and  wife  at  the  time  of 
her  death,  and  will  hereafter  be  designated 
as  such. 

Subsequent  to  the  foregoing,  J.  O.  Ham- 
mett  and  wife   (formerly   Mary  Lancaster), 


and  Johnnie  Lancaster,  Mrs.  Thomhill's  chil- 
dren by  her  first  husband,  sued  B.  F.  Thom- 
hlll and  his  minor  children,  Frankie,  Alice, 
Bettie,  and  Manning,  In  cause  No.  3801,  dis- 
trict court,  Ellis  county,  for  partition  of  the 
estate  of  Thomhlll  and  wife.  J.  L.  Gam- 
mon was  appointed  guardian  ad  Utem  for  the 
minor  children  of  Thornhlll,  and  the  interest 
of  each  party  to  the  suit  In  the  several  tracts 
of  land  involved  was  declared  and  determin- 
ed. As  to  the  homestead  tract,  the  court 
found  that  B.  F.  Thornhlll  was  entitled  to 
an  undivided  one-half,  his  children,  Alice, 
Bettie,  Frankie,  and  Manning,  to  an  undivid- 
ed one-twelfth  each,  and  that  Mary  Hammett 
and  Johnnie  Lancaster  were  entitled  to  one- 
twelfth  each.  By  agreement  of  the  parties 
and  upon  approval  of  the  court,  Mary  Ham- 
mett and  Johnnie  Lancaster  relinquished  to 
B.  F.  Thomhlll  their  right,  title,  and  inter- 
est in'  the  homestead,  and  as  compensation 
therefor  Thornhlll  relinquished  to  Mary 
Hammett  and  Johnnie  Lancaster  his  life  es- 
tate In  and  to  certain  other  lands  set  aside 
to  them.  The  ownership  of  the  homestead 
was  then  decreed  to  be  eight-twelfths  In 
Thornhlll  and  four-twelfths  in  his  minor 
children.  Being  the  homestead,  the  court 
found  it  was  not  subject  to  partition  at  that 
time,  and  that  the  Interest  of  Thomhill's 
children  therein  was  subject  to  bis  home- 
stead right. 

Following  the  foregoing  suit,  Thorahlll, 
in  cause  No.  6824  of  the  district  court  of  El- 
lis county,  sued  bis  children  and  wards, 
Bettie,  Frankie,  and  Manning,  Alice  having 
died  after  the  death  of  her  mother  intestate 
and  unmarried,  averring  the  death  of  his 
wife,  his  app<^tment  as  guardian  of  the  es- 
tate of  his  children,  the  existence  of  a  com- 
munity estate,  a  part  of  which  was  the  home- 
stead, and  his  acquisltlcm  of  the  Interest 
therein  of  Mary  Hammett  and  Johnnie  Lan- 
caster. He  also  averred  that  the  probate 
court  had  allowed  him  as  guardian  $5  per 
month  for  each  ward  for  bis  or  her  support 
and  maintenance,  and  that  he  had  expended 
at  the  time  his  petition  was  filed  out  of  bis 
separate  estate  more  than  such  allowance 
for  said  purpose  and  which  was  more  than 
the  value  of  bis  ward's  estate  as  shown  by 
his  Inventory.  He  also  alleged  that  subse- 
quent to  the  death  of  bis  wife  he  bad,  out  of 
his  s^arate  estate,  paid  more  than  ^,000 
of  community  debts,  which  was  a  charge 
against  the  community  estate  and  in  excess 
of  the  interest  of  bis  wards  therein.  He 
prayed  for  citation  to  bis  wards,  that  a 
guardian  ad  Utem  be  appointed  to  represent 
them,  and  that  upon  hearing  he  have  Judg- 
ment divesting  title  out  of  hla  said  wards 
to  the  land  in  controversy  and  vesting  same 
in  him.  The  wards  were  legally  served  with 
citation,  lobu  D.  McRae  was  appointed 
guardian  ad  litem  for  the  said  wards  in  said 
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proceeding.     Upon   hearing   judgment   vras  <  community  estate  of  ThomhlU  and  wife  at 


for  IliomlilU,  the  record  reciting  that  "the 
conrt  finds  the  material  allegations  of  plain- 
tiffs' petltlcm  to  be  true"  and  that  plaintiff 
is  "entitled  to  the  relief  prayed  for.  Where- 
fore it  is  considered,  ordered,  adjudged,  and 
decreed  by  the  conrt  that  all  the  right,  title, 
and  Interest  which  the  defendants"  (naming 


the  time  she  died,  and  that  his  wards  and 
children  inherited  from  his  wife,  burdened 
with  the  community  debts,  an  undivided  four- 
twelfths  interest  therein,  and  that  Thorn- 
bill  owned  elght-tweUths ;  he  having,  as  we 
have  shown,  acquired  from  his  wife's  diil- 
dren  by  a  former  husband  their  two-twelfths 


them)  have  in  the  land  In  controversy  in  this  \  Interest  therein.  The  grounds  alleged  for 
proceeding  "be  and  the  same  is  divested  out ;  divesting  title  was  that  he  had  paid  com- 
of  than  and  each  of  them  and.  vested  in  I  munlty  and  other  debts  out  of  bis  separate 
plaintiff  B.  F.  Tbomhill."  I  estate  In  excess  of  the  value  of  the  Interest 

Approximately  six  years  subsequent  to  the ,  of  his  wards  and  children  in  the  land,  but 
Judgment  Just  detailed,  the  instant  suit  was  Clearly  that  fact  did  not  change  the  purpose 
filed  by  Bettle  Kidd  (Joined  pro  forma  by  her  or  object  of  the  suit,  or  make  it  any  the  less 
husband,  Walter  Kidd)  and  the  State  Bank  j  a  suit  involving  the  trial  of  title  to  land. 
&  Trust  Compeny  of  Waxahachie,  guardian  i  Free  then  from  any  other  complications,  and 
of  the  estate  of  Manning  Thornbill.  Inci-  i  based  solely  upon  the  relief  sought  by  the 
dentally,  Thomhlll,  who  married  again  after !  suit,  we  think  it  demonstrably  clear  that  the 
the  death  of  his  wife  Sue  prior  to  the  com-  [  district  court  had  cognizance  of  the  pro- 
mencement  of  the  instant  suit,  died  testate  i  ceedlng. 

and  bequeathed  the  homestead  to  his  wife,  [2]  But  it  Is  argued  by  the  plaintiff  in  er- 
Kate  Thornbill.  His  will  was  probated,  and  |  ror  that  the  effect  of  the  proceeding  so  begnn 
K.  B.  Prince  qualified  as  executor  thereunder.  \  and  effectuated  was  an  attempted  sale  of  Oie 
The  suit  is  against  such  executor,  Mrs.  j  wards'  property  by  the  district  court  pending 
Kate  Thomhlll,  and  Sterling  Spaulding,  i  administration  of  their  estate  in  the  county 
guardian  of  the  estate  of  Frankie  Thomhlll.  i  court  Such  a  result,  in  our  opinion,  is  nel- 
The  object  of  the  suit  is  to  revise,  vacate,  |  ther  directly  nor  indirectly  presented  by  the 
annul,  and'  set  aside  the  decree  by  which  the '  record.  If  it  did  so  appear,  we  readily  con- 
wards  and  children  of  B.  F.  Thomhlll  were  cede  it  would  be  ineffectual  to  divest  title, 
divested  of  the  title  to  the  homestead,  and  for  ordinarily  minors,  pending  administra- 
to  remove  from  said  title  the  cloud  cast '  tion,  cannot  be  divested  of  title  to  lands  save 
thereon  by  said  proceeding,  and  to  recover  |  in  payment  of  some  duly  approved  and  al- 


from  Mrs.  Kate  Thomhlll,  sole  legatee  of  B. 
F.  Thomhlll,  their  interest  in  said  lands,  and 
that  the  land,  not  being  susceptible  of  parti- 
tion, he  sold,  and  the  proceeds  thereof  divid- 
ed among  those  entitled  thereto.  The 
grounds  urged  as  l>asis  for  the  relief  sought 
are  set  out  at  length  in  the  petition,  but  in- 
asmuch as  no  question  of  the  sufficiency  of 
the  pleading  in  that  respect  is  raised,  and  In- 


lowed  debt  they  owe  or  for  support  and 
maintenance,  and  upon  a  sale  by  the  county 
court  ordered  in  the  manner  directed  by  the 
several  statutory  provisions  In  that  respect. 
But  the  claim  of  Thornhlll  was  not  a  claim 
against  his  wards,  and,  had  it  been  presented 
to  the  county  Judge  for  allowance,  acting 
lawfully,  be  would  have  been  compelled  to 
disallow  same.     ThomhlU's  wards  were  In 


asmuch  as  the  several  assignments  of  error  |  no  respect  liable  for  the  community  debts  of 


disclose  such  ground  with  sufllcient  particu- 
larity, it  will  not  be  necessary  to  set  out  the 
Issues  raised  by  the  pleading. 

[1]  The  first  issue  presented  is  that  the 
court  erred  in  sustaining  the  general  demur- 
rer of  defendants  in  error  for  the  reason  that 
the  district  court  of  Ellis  county  was  with- 


their  parents,  nor  were  they  bound  to  reim- 
burse Thomhlll  for  any  such  debts  he  may 
have  paid.  They  might  have  done  so,  and 
perhaps  had  that  right  had  it  appeared  that 
their  interest  in  the  homestead  reasonably 
exceeded  the  amount  of  the  debts;  but  it 
affirmatively  appears  from  the  record  that 


out  Jurisdiction  to  divest  the  minors  of  title ;  the  debts  were  largely  in  excess  of  their  in- 
to the  homestead  while  the  estate  of  said  -  terest  In  the  homestead.  Nor  was  the  debt 
minors  was  being  administered  by  the  conn- ,  similar  in  any  sense  to  lien  claims  or  mort- 
ty  court  and  which  homestead  defendant  in   gages  as  they  are  ordinarily  understood  and 


error  was  in  possession  of  as  guardian  of 
such  wards.  Waiving  for  the  time  all  other 
Issues  which  are  urged  as  Important  in  de- 
termining the  Jurisdiction  of  the  district 
court,  we  will  consider  the  object  of  the  suit, 
since  that  fact  must  ordinarily  be  controlling. 
The  relief  sought,  as  disclosed  by  TtaomhiU's 
petition,  is,  as  we  have  shown,  to  divest  title 
which  in  effect  is  the  trial  of  title  to  land. 


which  must,  pending  administration,  be  pre- 
sented and  allowed,  and  the  land  sold  in  the 
usual  manner.  In  our  opinion  Thomhill's 
rights  under  the  allegations  of  his  petition 
are  certain  and  fixed,  and  arise  and  exist 
and  may  be  exercised  Independently  of  and 
free  from  interference  by  the  probate  court 
upon  the  sole  condition  that  he  at  all  times 
proceed  fairly  and  without  detriment  to  the 


Jarlsdlction  of  such  suits  is  by  article  1705,  estate.  Without  reference  to  the  manner  of 
R.  S.  1911,  conferred  exclusively  upon  dis- 1  procedure  which  he  may  adopt  to  accomplish 
trlct  coorts.  It  aiv>ears  from  lliorahill'B  pe-  \  the  result,  and  waiving  for  the  moment 
titlon  tbat  the  homestead  was  part  of  the  \  whether  pending  admlnlstc^tlon '  would  at- 
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feet  socb  rigbt,  it  Is  conceded  by  all  author- 
ity in  this  jurisdiction  that  the  survivor  of 
the  community  estate  has  the  legal  right  to 
sell  or  appropriate  the  community  estate  to 
reimburse  himself  for  community  debts  paid 
out  of  his  separate  estate.  Leatherwood  v. 
Arnold,  66  Tex.  414,  1  S.  W.  173;  Martin  y. 
McAUlster,  94  a?ex.  567,  63  S.  W.  624,  56  U 
R.  A.  585 ;  Jennings  v.  Barton,  44  Tex.  Civ. 
App.  280, 98  S.  W.  445.  Repeated  slmUar  deci- 
sions will  be  found  In  the  books,  and  the  cas- 
es are  Intended  as  typical  of  the  rule,  rather 
than  exhaustive  of  the  holdings.  It  Is  also 
the  rule  that  the  survivor  In  community  has 
the  same  control  thereof,  without  qualifying 
as  community  survivor  under  the  statute, 
tliat  he  or  she  would  by  such  qualification. 
Wiseman  v.  Swain,  114  S.  VT.  146.  Also,  it 
has  been  held  that  a  sale  of  community  lands 
by  the  survivor  to  pay  community  debts  con- 
cludes the  right  of  a  minor  child.  Wolf  v. 
Gibbons,  69  S.  W.  288. 

Then  does  the  fact  that  administration  had 
been  granted  upon  the  estate  of  the  minors, 
and  that  they  had  inherited  a  portion  of  their 
mother's  Interest  In  the  homestead,  subject  to 
the  charge  against  same  for  the  payment  of 
the  community  debts,  circumscribe  or  modify 
the  right  of  the  survivor  to  proceed  in  the 
manner  indicated  in  the  preceding  porti(Mis  of 
this  opinion?  We  have  been  unable  to  find 
but  one  case  that  bears  exactly  upon  the  point 
in  issue,  but  that  case  seems  conclusive  of  the 
issue.  Moody,  Adm'r,  v.  Smoot,  78  Tex.  119, 
14  8.  W.  285.  In  that  case  Moody,  as  ad- 
ministrator of  the  estate  of  Amanda  C.  Hay, 
and  as  next  friend  of  her  two  minor  chil- 
dren, sued  John  C.  Hay,  the  surviving  hus- 
band and  father  of  the  minors.  The  object 
of  the  suit  was  to  enjoin  Hay  from  selling 
certain  personalty  alleged  to  be  a  part  of 
the  community  estate.  Injunction  was  Is- 
sued, but  upon  hearing  was  dissolved,  and 
Hay  proceeded  to  sell  the  property.  By 
amendment  the  purchaser  of  the  property 
was  made  a  party  defendant  to  the  suit. 
Prayer  was  for  a  recovery  of  the  property 
belonging  to  the  community  estate  to  be  ad- 
ministered by  Moody  for  the  payment  of 
community  debts,  and  for  alternative  relief. 
Among  others,  ttie  trial  court  sustained  a 
special  exception  which  asserted  that  Moody, 
as  administrator  of  the  estate  of  Hay's  wife, 
had  no  right  to  the  possession  or  control  of 
the  common  or  community  property.  The 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Gaines,  said:  "This  presents  a  question 
which  seems  nev^  to  have  been  decided  In 
this  state."  The  court  then  proceeds  to  re- 
view certain  adjudicated  cases  bearing  upon 
the  rights  of  the  survivor  in  community,  as 
well  as  certain  subsequent  statutory  enact- 
ments, and  concludes  that  by  the  subsequent 
acts  the  survivor's  authority  in  dealing  with 
the  common  prwerty  was  enlarged.  Resum- 
ing the  discussion  of  the  correctness  of  the 


trial  court  in  sustaining  the  spedal  exception 
noted,  the  court  say: 

"The  wife's  interest  in  the  common  property 
after  the  community  debts  are  paid  Is  equal  to 
that  of  the  husband.  He  has  the  sole  manage- 
ment during  the  life  of  his  wife,  but  it  is  a 
mistake  to  assume  that  it  is  only  in  this  respect 
that  their  rights  and  obligations  in  regard  to 
that  property  differ.  His  control  of  it  during 
her  life_  is  absolute.  Barring  any  disposition 
made  with  intent  to  defraud  her,  he  may  sell, 
barter,  or  give  It  away.  AH  debts  contracted 
by  him  he  is  liable  to  pay,  not  onl^  from  the 
community  estate,  but  also  from  his  separate 
property,  and  he  is  subject  to  be  sued  therefor 
both  before  and  after  his  wife's  death.  Tlie 
community  debts  are  his  debts,  but  are  not  ordi- 
narily the  debts  of  the  wife,  except  in  the  senK 
that  the  community  property  is  burdened  with 
the  liability  for  their  payment  Being  liable  to 
a  suit  on  the  commimity  obligations  and  to 
have  his  separate  property  sold  under  execution 
for  their  payment,  it  is  but  reasonable  that  npoa 
the  death  of  the  wife  he  should  have  die  right 
to  administer  the  common  estate  for  the  pay- 
ment of  the  common  debts  without  interfeieoee 
on  part  of  her  legal  representatives.  Upon  the 
death  of  the  wife,  he  occupies  the  relation  of  a 
surviving  partner  in  an  ordinary  partnership. 
*  *  *  The  case  of  the  wife  upon  his  death  la 
different.  She,  it  is  true,  is  a  surviving  part- 
ner; but  as  a  general  rule  she  is  peraonaUy  lia- 
ble for  none  of  the  debts  of  the  partnerahip.  It 
follows  therefore,  in  our  opinion,  that  while  his 
administrator  should  have  the  right  to  admin- 
ister the  common  property  and  to  apply  it  to 
the  payment  of  his  debts,  it  was  never  contem- 
plated that  the  administrator  of  the  wife,  so 
long  as  he  survived,  should  have  the  same  right 
The  laws  of  Louisiana  in  relation  to  the  com- 
munity estate  of  the  husband  and  wife  are  very 
similax  to  those  of  oor  state,  and  the  Supreme 
Court  of  that  state  distinctly  held  that  the  ad- 
ministrator upon  the  estate  of  the  deceased  wife 
has  no  control  over  the  community  property  so 
long  as  the  husband  survives.  Hawley  v.  Bank, 
26  La.  Ann.  230 ;  WiUiams  v.  Fuller,  27  La. 
Ann.  634.  If  it  should  be  urged  that  the  ad- 
ministrator of  the  estate  of  the  deceased  vife 
should  have  control  at  least  of  the  wife's  half  of 
the  oonununity  in  order  to  subject  it  to  the  pay- 
ment of  her  debts,  the  reply  will  be  that  her 
debts  are  all  chargeable  upon  the  community 
property  and  may  be  enforced  against  it  by  a 
suit  against  the  husband.  *  *  *  It  follows 
from  what  we  have  said  that  in  our  opinion  ap- 
pellant Moody  as  administrator  had  no  right 
to  prosecute  this  suit  as  to  so  much  of  the  prw- 
erty  os  was  the  commimity  property  of  John  D. 
Uay  and  his  wife." 

The  rule  announced  by  the  Supreme  Court 
is  reaffirmed  In  Cullers  v.  May,  81  Tex.  114, 
16  S.  W.  814,  and  in  Henry  v.  McNew,  29 
Tex.  Civ.  App.  288,  69  S.  W.  217. 

In  conclusion  of  the  discussion  of  the 
rights  of  the  survivor  to  appropriate  the 
common  property  in  payment  of  community 
debts,  it  may  be  said  that  It  occurs  to  us 
that  the  method  pursued  by  Thornbill  was 
the  one  most  calculated  to  secure  fair  deal- 
ing and  preserve  other  property,  if  any  there 
was.  The  survivor  is  not  bound  to  pursue 
any  fixed  or  peculiar  method  for  the  appro- 
priation, since,  as  said  In  Leatherwood  y. 
Arnold,  supra,  "the  means  of  accomplish- 
ment are  as  varied  as  the  circumstances  and 
discretions  of  men."  But  we  do  gather  from 
the  expreBBlons  contained 'in  Martin  t.  Mc- 
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Alllster,  Bupra,  tliat  tbe  metbod  pnrsned  by 
Thomhill  is  approved. 

[3]  It  Is  next  urged.  In  effect,  tbat  miom- 
blll  was  Incapable  in  law  of  maintaining  the 
salt  filed  against  his  wards,  and  that  the 
district  conrt  shoold  bave  dismissed  same 
for  the  reason  that  lie  was  at  that  time  the 
duly  qualified  and  acting,  guardian  of  his 
said  wards.  Tbe  record  does  disclose  tbe 
facts  included  In  tbe  proposition.  On  this 
issue  we  hare  but  little  authority  to  guide 
us.  Prior  to  1S95  it  was  definitely  provid- 
ed that  in  all  proceedings  where  the  general 
guardian  had  an  interest  adverse  to  his  ward 
a  special  guardian  or  guardian  ad  litem 
should  be  appointed.  Article  6973,  Paschall's 
Dig.  Laws.  This  statute,  however,  was'  not 
in  force  at  the  time  the  Thornhill  case  was 
adj  udicated.  Tbe  only  law  In  force  on  tbe  sub- 
ject at  that  time  was  arttcle  4124,  B.  S.  1911, 
being  a  portion  of  the  act  governing  guard- 
ian and  ward,  which  declares  that  a  part  of 
the  powers  and  duties  of  guardians  Is  the 
right  "to  bring  and  defend  suits  by  or 
against  him";  and  article  1942,  R.  S.  1911, 
directing  that  in  all  cases  where  a  minor, 
etc.,  is  defendant  In  a  suit  and  has  no  guard- 
ian within  the  state,  It  is  the  duty  of  the 
court  in  such  cases  to  appoint  a  guardian  ad 
litem  for  tbe  minor.  The  latter  article,  how- 
ever, gives  no  direction  in  case  tbe  interests 
of  the  general  guardian,  as  in  the  TbornhiU 
s-oit,  is  adverse  to  those  of  his  ward,  as  did 
tbe  former  statute.  Hence  there  was  not 
at  tbe  time  Thomhill  filed  his  suit,  nor  1b 
there  now,  any  statutory  rule  covering  the 
exact  situation  presented  in  that  suit.  That 
the  general  guardian  in  any  proceeding  at 
law  or  in  equity  is  -disqualified  to  represent 
bis  ward  when  their  Interests  are  adverse 
is  clear  in  reason,  and  It  has  been  so  decided. 
Sandoval  v.  Rosser,  86  Tex.  682,  26  &  W, 
933. 

However,  the  question  was,  In  effect,  decid- 
ed in  Shiner  v.  Shiner,  16  Tex.  Civ.  App.  666, 
40  S  W.  439,  in  which  case  a  writ  of  error 
was  denied  by  the  Supreme  Court  In  tbat 
case  It  appears  that,  when  the  executors  of 
tbe  estate  of  EiUuna  Shiner  applied  to  tbe 
county  court  for  partition  and  distribution 
Of  tbe  estate  under  the  provision  of  her  will, 
there  arose  among  tbe  distributees  a  differ- 
ence. An  appeal  from  the  distribution  order- 
ed in  tbe  county  court  was  taken  by  some  of 
tbe  distributees  to  the  district  court  Prior 
to  tbe  partition  and  distribution  in  tbe  coun- 
ty court,  M.  C.  Shiner  was  appointed  gen- 
eral guardian  of  his  children,  Milton,  Qor- 
don,  and  Vernon,  as  well  as  general  guardian 
of  his  nepbews,  J.  D.  and  Walter  Shiner. 
By  tbe  will  of  Emma  Shiner,  M.  G.  Shiner's 
children  were  to  receive  one-sixth  of  her 
estate,  which  wa«  to  go  to  M.  0.  Shiner  in 
case  bis  children  died  before  reaching  21 
years  of  age.  By  tbe  will,  also,  bis  nepbews 
were  to  receive  one-sixth  of  the  estate.  In 
tbe  district  court  the  Jadge  would  not  per- 


mit Shiner,  the  general  guardian,  to  rep- 
resent his  nephews,  and  George  0.  Altgelt 
was  appointed  guardian  ad  litem  to  repre- 
sent them  in  the  partition.  Being  dissatis- 
fled  with  the  Judgment  of  the  district  court 
Altgelt  appealed.  In  tbe  Court  of  Civil  Ap- 
peals, Altgelt's  right  to  appeal  was  challeng- 
ed, presumably  on  the  ground  that,  tbere  be- 
ing a  general  guardian  for  tbe  minors,  tbe 
appointment  of  Altgelt  was  unlawful,  though 
tbe  ground  is  not  disclosed  by  tbe  opinion. 
Tbe  court  say: 

"So  far  as  the  appointment  of  such  ra;>re- 
aentative  for  tbe  minors  J.  D.  and  Walter  Shin- 
er is  coucemed,  we  believe  it  was  proper  and 
authorized,  under  the  facts.  Their  regular 
guardian  was  M.  G.  Shiner,  to  whom  was  de- 
vised the  one-sizth  interest  of  bis  children  in  the 
event  of  their  death  before  reaching  21  years 
of  age.  He  was  interested,  therefore,  against 
J.  D.  and  Walter  Shiner,  in  obtaining  for  his 
children  an  advantageous  allotment.  By  the 
statute  of  1870  (Paschal's  Digest  6973),  it  was 
expressly  provided  that  the  regular  guardian 
was  inefigible  to  represent  his  ward,  if  he  was 
a  party  to  the  proceedings  in  bis  own  right,  or 
had  an  interest  adverse  to  that  of  the  ward. 
The  existing  statutes  contain  no  such  restric- 
tion. We  believe,  however,  that,  where  the 
statute  does  not  expressly  declare  a  guardian 
so  circumstanced  to  be  capable  of  defending  thr 
interest  of  the  ward,  the  disqualification  of  be- 
ing adversely  interested  should  be  recognized, 
on  Well-settled  legal  principles.  Sandoval  v. 
RoBser,  86  Tex.  TO5,  26  S.  W.  933.  This  be- 
ing so,  the  court  properly  re^rded  him  as  not 
entitled  to  defend  for  these  minors,  and  treated 
the  case  as  one  requiring  a  guardian  ad  litem  for 
them.  The  guardian  so  appointed  was  authoris- 
ed to  take  tne  apneal,  and  the  case  is  properly 
here  for  revision. 

As  relates  to  Thomblll's  case,  we  conclnd« 
tbat  other  grounds  both  In  reason  and  neces- 
sity existed  for  tbe  court  pursuing  tbe  course 
it  did.  Our  statutory  laws  recognize  tbe  par- 
ents of  children  as  their  natural  guardians 
and  in  directing  who  shall  administer  the  es- 
tates of  minors  prefer  tbe  parents  In  that  re- 
spect The  reason  Is  clear,  since  tbe  prompt- 
ings of  nature  ordinarily  Inspire  In  tbe  pai^ 
ents  a  greater  degree  of  care  and  integrity 
in  tbe  administration  of  tbe  estate  of  their 
children  than  obviously  would  repose  in  a 
stranger.  At  tbe  same  time,  as  we  bave 
shown  In  tbls  opinion,  when  tbe  sarvlvlns 
parent  undertakes  to  appropriate  the  com- 
munity estate  for  the  payment  of  community 
debts,  an  interest  adverse  to  bis  children 
arises,  and  as  said  In  Sandoval  v.  Rosser, 
supra,  tbe  general  guardian  Is  Incompetent 
to  represent  bis  wards.  But  It  seems  to  us 
tbat  tbe  situation  can  be  met  and  the  rights 
of  the  wards  safeguarded  without  pursuing 
tbe  extreme  remedy  of  requiring  tbe  general 
guardian,  in  all  other  matters  best  qualified 
to  represent  bis  wards,  to  resi^  tbe  trust; 
an  eventuality  which  would  entail  upon  tbe 
wards  tbe  additional  expense  resulting  from 
a  change  of  general  guardians.  As  we  have 
said  at  another  place,  we  are  without  statu- 
tory rule  in  such  cases;  neither  a  statute 
providing  for  tbe  appointment  of  a  guardian 
ad  litem,  nor  one  denying  tbe  general  guardl- 
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an  the  right  to  maintain  the  suit  pending 
guardianship  if  the  wards  are  otherwise  fair- 
ly and  legally  represented.  The  most  we 
have  is  the  rale  of  decision  that  the  general 
gnardlan  cannot  represent  hla  wards  when 
their  Interests  are  adverse.  Being  then  with- 
out a  statutory  rule  of  action,  it  occurs  to  us 
that  the  Instant  case  presented  an  occasion 
for  the  exercise  of  the  inherent  power  of  the 
court  Such  inherent  power  has  always  in- 
cluded the  right  to  appoint  a  guardian  ad  li- 
tem to  represent  minors,  etc.,  as  was  done  in 
the  instant  case.  And  in  connection  with  the 
course  pursued  by  the  trial  court,  if  It  Is 
true,  as  has  often  been  said,  that  the  law  re- 
gards substance  rather  than  form,  then  it  can 
truthfully  be  said  that  ThornhlU's  resigna- 
tion as  general  guardian  would  have  been  a 
formal  and  useless  thing,  when  it  is  consid- 
ered that  even  after  his  resignation  he  would 
have  been  equally  Incapable  of  defending  the 
.  suit  for  his  children,  and  the  court  would  have 
been  called  upon  to  do  the  identical  thing  it 
did  do.  It  is  not,  nor  could  it  be  intelligently, 
claimed  that  Thornhill  did  not  have  a  cause 
of  action  if  the  allegations  of  his  petition 
were  true;  nor  is  it  claimed  that  cause  of 
action  was  lost  because  he  was  guardian  of 
his  children.  The  claim  in  the  last  analysis 
is  that  he  could  not  maintain  it  because  he 
was  Incapable  of  defending  it  for  lils  wards. 
The  answer,  it  seems  to  us,  is  that  he  could 
not  have  done  so  had  he  resigned.  Such  a 
situation,  it  seems  to  us,  was  properly  and 
legally  met  when  the  court  in  the  exercise 
of  Its  Inherent  power  appointed  a  guardian 
ad  litem  to  represent  his  wards.  No  other 
course  consistent  with  his  rights  and  those 
of  his  wards  oonld  have  been  properly  pur- 
sued. 

[4]  It  Is  next  urged  that  Thornhill,  having 
In  the  guardianship  proceeding  Inventoried 
the  land  sought  to  be  appropriated  for  the 
payment  of  community  debts  as  the  property 
of  his  wards,  could  not  subsequently  dispute 
their  title  thereto.  We  conclude  that  the  act 
of  Thornhill  in  the  respect  stated  did  not  pre- 
vent Mm  appropriating  the  land  for  the  pur- 
pose sought.  It  was  correct  to  disclose  all 
interest  of  his  wards  In  the  Inventory,  certain 
or  contingent;  but  the  ]?erformance  of  that 
duty  would  not,  if  the  contingency  arose,  pre- 
vent him  from  enforcing  against  his  wards' 
Interest  in  the  land  the  superior  interest  he 
bad  therein.  However,  the  i)olnt  has  been 
finally  settled  by  prior  decisions  of  the  ap- 
pellate courts  of  this  state.  Koppelmann  v. 
Koppelmann,  94  Tex.  44,  67  S.  W.  570  and  cc. 

[S-12]  It  is  next  urged  that  the  court  erred 
in  sustaining  two  special  exceptions  leveled 
against  the  sufficiency  of  the  petition  in  the 
instant  suit.  The  first  exception  asserts,  in 
effect,  that  an  equitable  proceeding  by  bill  of 
review  cannot  be  maintained  for  the  purpose 
of  correcting  errors  apparent  upon  the  record 
In  the  Thornhill  suit,  since  the  remedy  in 
such  cases  Is  by  appeal  or  writ  of  error,  and 


since  it  also  appears  from  the  petition  that 
the  Thornhill  Judgment  was  entered  approxi- 
mately six  years  prior  to  the  commencement 
of  the  instant  suit,  and  hence  all  right  of  re- 
view lost  by  the  lapse  of  time.  The  second 
exception,  In  effect,  asserts  that  the  instant 
suit,  wliich  seeks  by  the  equitable  proceeding 
of  bill  of  review  to  set  aside  the  judgment  in 
the  Thornhill  case,  cannot  be  maintained, 
since  it  appears  from  the  petition  that  plain- 
tiffs in  error  were  personally  and  legally 
served  with  citation,  appeared  by  guardian 
ad  litem  duly  appointed,  Joined  issue,  intro- 
duced evidence,  and  failed  to  appeal  from 
the  Judgment  rendered,  which  was  their  rem- 
edy, and  since  It  also  appears  from  said  peti- 
tion that  approximately  six  years  elapsed  aft- 
er the  rendition  of  said  Judgment  before  the 
commencement  of  the  instant  suit,  whereby 
the  same  became  and  is  a  final  Judgment. 
While  a  bill  of  review  Is  a  proceeding  inde- 
pendent of  the  remedy  of  appeal  or  writ  of 
error,  it  cannot,  as  we  understand  its  purpose 
in  this  Jurisdiction,  be  invoked  to  review  er- 
rors apparent  upon  the  record  of  the  trial 
court  or  as  a  means  by  which  the  facts  may 
be  retried  in  an  adjudicated  case.  Seguln  v. 
Maverick,  24  Tex.  526,  76  Am.  Dee.  117;  Tal- 
bert  V.  Barbour,  16  Tex.  Civ.  App.  63,  40  S.  W. 
187.  It  is  an  equitable  proceeding,  its  recog- 
nized function  being  to  review  cases  in  the 
trial  court  when  the  adverse  Judgment  is  the 
result  of  fraud,  accident,  or  mistake.  McMur- 
ray  v.  McMurray,  67  Tex.  665,  4  S.  W.  357: 
Kruegel  v.  Ciobb,  124  S.  W.  727.  It  also  ap- 
pears that  minors,  where  they  have  been 
legally  served  with  citation  and  appear  in 
the  proceeding  by  regularly  appointed  gruard- 
ians  ad  litem,  are  affected  by  the  rule  In  the 
same  manner  that  persons  sul  Juris  are. 
Jones  V.  Parker,  67  Tex.  76,  8  S.  W.  222.  In 
that  case  it  was  said : 

"If  the  appellee  was  In  fact  a  minor  at  the 
date  of  the  judgment,  as  the  petition  alleges, 
then,  in  order  to  estop  him  by  the  finding  by 
the  court  of  a  jurisdictional  or  otlier  fact,  he 
must  have  been  represented  by  a  goardian  ad 
litem.  At  common  law,  a  judgment  rendered 
against  an  infant  not  so  represented,  although 
he  is  served  with  process,  is  voidable;  and  it 
would  seem  that  a  motion  for  the  purpose,  or  a 
writ  of  error  coram  nobis,  is  an  appropriate 
remedy  in  the  court  where  rendered  in  order  to 
set  it  aside.  *  *  *  That  such  a  judgment  is 
irregular  and  erroneous  is  recognized  by  our 
own  courts.  Pucket  v.  Johnson,  45  Tex.  650 ; 
see,  also,  Wheeler  v.  Ahrenbeak,  54  Tex.  536. 
A  writ  of  error  is  the  proper  remedy  to  vacate 
such  a  voidable  judgment  in  the  district  court, 
if  the  fact  of  the  defendanf  a  Infancy  appeared 
upon  the  face  of  the  record." 

However,  notwithstanding  our  conclusion 
in  the  preceding  pages  of  this  opinion  that 
Thornhill  was  authorized  to  appropriate  the 
land  in  payment  of  community  debts  by  the 
method  he  did,  that  the  district  court  had 
jurisdiction  of  the  proceeding,  that  the  pend- 
ing guardianship  was  no  impediment  to  bis 
right,  that  Thornhill,  while  general  guardian 
of  the  minors,  could  maintain  the  suit  by 
serving  his  wards  with  citation  and  procur- 
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Ing  the  appointment  of  gnardlnn  ad  litem, 
and  that  the  minors  were  bound  to  review 
all  errors  apparent  of  record  by  appeal  or 
writ  of  error,  It  was  error  to  sustain  the  spe- 
cial exceptions  complained  of.  The  petition 
did  allege  that  the  Thornhlll  Judgment  was 
procured  by  fraud.  Suits  by  bill  of  review 
to  set  aside  and  annul  Judgments  of  trial 
courts  on  the  ground  of  fraud,  accident,  or 
mistake  may  be  begun  at  any  time  within 
two  years  after  the  rendition  of  the  Judg- 
ment sought  to  be  avoided.  Best  t.  Nix  & 
Storey,  6  Tex.  Civ.  App.  349,  25  S.  W.  130. 
While  the  petition  In  the  instant  suit  does  dis- 
close that  at  the  time  the  suit  was  commenc- 
ed approximately  six  years  had  elapsed  since 
the  rendition  of  the  Thornhlll  Judgment,  It 
also  discloses  that  one  of  the  plaintiffs  in 
error,  Manning  Thornhlll,  was  yet  a  minor; 
and  while  It  discloses  that  the  other  plaintiff 
In  error,  Bettle  Kidd,  nte  Thornhlll,  Is  a 
married  woman,  It  falls  to  disclose  that  she 
had  reached  21  years  of  age  before  or  after 
her  marriage  and  If  after  her  marriage  that 
two  years  had  elapsed  between  the  time 
she  became  21  years  of  age  and  the  time  she 
begun  her  suit  Such  a  state  of  facts  would 
have  to  be  disclosed  by  the  record  before 
the  trial  Judge  could  have  properly  sustain- 
ed the  special  exceptions.  Article  6684,  B.  S. 
1911.  However,  it  will  be  seen  from  our 
statement  of  the  case  that  the  trial  Judge 
sustained  a  general  demurrer  to  all  the  al- 
legations of  the  petition,  Including  the  alle- 
gations of  fraud  on  the  part  of  Thornhlll 
in  procuring  bis  Judgment,  save  as  to  the 
matters  enumerated  In  the  special  excep- 
tions. Hence  it  follows  that  the  error  In 
sustaining  the  special  exceptions  Is  obvious- 
ly harmless  If  the  allegations  of  fraud,  tak- 
en as  true,  are  insufficient  to  show  a  cause 
of  action  as  ruled  by  the  trial  court. 

Accordingly,  we  are  brought  to  a  considera- 
tion of.  that  precise  Issue.  After  alleging 
generally  that  the  proceedings  In  the  Thorn- 
bill  suit  were  null  and  void,  and  after  spe- 
cifically alleging  the  matters  we  have  al- 
ready disposed  of,  the  plaintiffs  In  error  on 
the  issue  of  fraud  aver  as  follows: 

"Because  the  allegationR  in  said  petition  that 
the  property  therein  described  constituted  the 
community  property"  of  Thomhill  and  wife 
"was  wholly  untrue  and  contrary  to  the  decree 
entered  in  case  No.  3801,  wherein  the  interest 
of  these  plaintiffs  in  said  property  had  been 
duly  adjudged  and  determined?'  •  •  •  and 
"because  the  allegations  that  the  plaintiff  had 
expended  large  amounts  out  of  his  own  private 
funds  for  their  support  and  maintenance  in 
excess  of  the  amount  made  (allowed)  by  the 
county  court  were  false  and  untrue  and  fraud- 
ulently made  for  the  purpose  of  inducing  the 
said  district  court  to  render  and  enter  said 
decree,  and  that  the  said  district  court  was 
induced  thereby  to  make  and  enter  said  decree, 
and  that  the  same  would  not  have  been  entered 
except  for  said  false  and  fraudulent  allegations 
and  the  false  testimony  offered  in  support  there- 
of." 

As  Will  be  seen,  the  foregoing  has  refer- 
ence to  the  allegations  of  fact  contained  in 


Thomhill's  petition  In  the  suit  In  which  he 
divested  title  out  of  his  wards,  and  it  is 
necessary  to  an  Intelligent  consideration  of 
the  Issue  that  said  allegations  also  be  dis- 
closed. Those  attacked  by  plaintiff  In  error 
are  as  follows: 

"That  at  the  time  of  her  death  said  Sue  Thorn- 
hlll was  seised  and  possessed  of  a  one-half  com- 
munity interest  in  and  to  certain  lands  in  Wax- 
ahachie,  Ellis  county,  Tex.,"  being  the  lands  in 
controversy,  "plaintiff  being  the  owner  of  the 
other  one-half  thereof,  subject  to  community 
debts  in  excess  of  $3,000." 

Thomhill  then  alleges  In  his  petition  that 
he  was  appointed  guardian  of  his  four  minor 
children  and  had  been  allowed  $5  each  for 
the  support  of  the  minors,  and  that  he  had 
expended  In  excess  of  the  sums  so  allowed 
for  the  benefit  of  said  wards  the  sum  of 
$600,  a  sum  also  In  excess  of  the  value  of  his 
wards'  Interest  in  the  community  estate. 
He  also  further  pleaded: 

"That,  since  the  death  of  his  said  wife,  he 
has  paid  out  of  his  separate  estate  oommnnity 
debts  of  himself  and  Sue  Thomhill  more  than 
$3,000,  which  sum  he  alleges  is  largely  in 
excess  of  the  community  Interests  of  defendants 
in  the  property  above  described,"  being  the 
property  in  controversy;  "that  having  expended 
and  paid  out  community  debts  largely  in  excess 
of  the  community  property,  and  having  paid  out 
for  the  benefit  of  his  minor  children  out  of  his 
separate  estate  in  excess  of  the  value  of  the  in- 
terest of  the  defendants  or  either  of  them  in  said 
lands,  they  have  no  equity  in  or  to  the  same." 

These  allegations  were  followed  by  ap- 
propriate prayer  for  divestiture  of  title.  We 
will  discuss  first  the  Issue  made  by  the  plead- 
ing that  the  claim  in  ThornhUl's  suit  that  the 
property  was  not  in  fact  community  and  was 
contrary  to  the  decree  in  case  No.  3801,  the 
partition  suit  The  pleading  alleging  that 
the  land  was  not  the  community  property  of 
Thornhlll  and  wife  is  In  the  Ught  of  the 
adjudicated  cases  clearly  Insufficient  In 
an  equitable  proceeding  such  as  the  instant 
case,  facts  must  be  alleged  Enifflclent  to  show 
that.  If  true,  the  complaining  party  would 
have  recovered  In  the  original  suit  but  for 
the  fraud  of  his  adversary.  The  mere  al- 
legation that  facts  upon  which  the  Judgment 
was  based  were  untrue  Is  not  sufficient 
Plaintiffs  In  error  should  at  least  have  alleg- 
ed some  fact  or  facts  In  relation  to  the  title 
that  would  support  the  charge  of  fraud,  such 
as  the  source  of  title  to  the  land  In  contro- 
versy, or  facts  relating  to  the  title  that 
would  have  precluded  the  claim  that  it  was 
community  or  common  property.  Or  that  It 
was  the  separate  property  of  their  deceased 
mother  or  their  separate  property,  togeth- 
er with  the  facts  or  chain  of  title  that.  If 
true,  would  have  established  title.  Even 
had  the  foregoing  essentials  been  complied 
with,  it  would  also  have  been  necessary  to 
make  some  explanation  of  the  failure  to 
urge  such  matters  at  trial,  or  to  have  shown 
that  plaintiffs  In  error  were  Without  fault  or 
were  In  some  way  hindered  or  obstructed  in 
that  respect,  setting  out  the  facts  which  so 
hindered,  obstructed,  or  prevented  the  de- 
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fense. .  Or  U  It  bad  been  claimed  that  the  tes- 
timony upon  which  the  Judgment  was  based 
was  false,  it  should  have  appeared  from  the 
petition  tiiat  plaintiffs  In  error  were  unable 
to  or  prevented  from  showing  such  falsity, 
alleging  how  they  were  so  uimble  or  prevent- 
ed ;  or  that  they  had  discovered  since  the 
former  trial  other  testimony,  stating  It, 
which  would  produce  a  different  result, 
which  they  could  not,  In  the  exercise  of  rea- 
sonable diligence,  have  discovered  at  the 
former  trial.  Overton  v.  Blum,  60  Tex.  417, 
Kruegel  v.  Cobb,  124  S.  W.  728. 

[It,  14]  The  next  Issue  made  by  the  plea 
of  fraud  is  that  ThornhlU's  claim  that  he 
paid  out  $500  in  the  support  and  mainte- 
nance of  his  wards  is  also  untrue.  This  al- 
l^ation  Is  also  Insufficient  for  the  reasons  we 
liave  just  stated  In  reference  to  the  property 
l>eing  community.  However,  if  the  Judgment 
in  the  Thornhill  suit  was.  dependent  for  its 
validity  upon  proof  of  such  allegations,  the 
Judgment  could  not  be  sustained,  for  the 
obvious  reason  that  money  spent  by  a  parent 
and  guardian  for  the  support  of  bis  wards 
and  children  is  In  no  sense  a  community  debt, 
and  we  believe  it  would  be  to  hold  something 
never  contemplated  by  the  rule  to  say  that 
such  a  debt  was  a  charge  against  the  com- 
munity upon  whl<di  could  be  based  divestiture 
of  title  to  or  a  sale  of  the  community  prop- 
erty. We  cannot,  however,  assume  that  the 
trial  court  based  Its  action  upon  such  allega- 
tions. On  the  contrary,  we  must  presume 
that  the  trial  court  based  Its  action  upon 
grounds  alleged  in  the  petition  that  would 
permit  him  legally  to  do  that  which  he  did 
do.  The  trial  court  could  legally  have  di- 
vested title  on  the  allegation  that  the  proper^ 
ty  was  community  and  that  Thomhlll  had 
paid  community  debts  amounting  to  $3,000 
subsequent  to  the  death  of  his  wife  out  of  his 
separate  funds.  He  alleged  as  much,  and  the 
presumption  is  that  he  established  the  al- 
legations as  a  fact  Incidentally,  the  allega- 
tion of  Thomhlll  that  he  paid  $3,000  of  com- 
munity debts  and  by  which  the  Judgment  of 
the  court  ia  sustained  is  In  no  respect  chal- 
lenged by  the  plaintiffs  in  error  in  their  peti- 
tion. 

We  are  unable  to  see  how  the  proceedings 
in  the  partition  suit.  No.  3801,  affected 
Thomhiirs  right  to  appropriate  the  home- 
stead In  payment  of  community  debts. 
There  was  no  partition  of  the  homestead. 
In  fact,  the  court  held  It  was  not  subject  to 
partition.  The  finding  by  the  court  of  the 
respective  interests  therein  of  Thornhill  and 
his  children  was  but  declaratory  of  the  law 
of  descent  He  could,  as  consistently,  have 
found  in  his  judgment  that  all  community 
property,  not  exempt,  was  subject  to  the  pay- 
ment of  community  debts.  Neither  finding 
was  necessary,  however;  nor  did  the  finding 
affect  ThornhlU's  remedy. 

Finding  no  reversible  error  in  the  record, 
the  judgment  Is  affirmed. 


DELAY  V.  TRUITT.    (No.  885.)* 

(Court  of  CKvil  Appeals  of  Texas.     Amarillo. 

Jan.  5,  1916.) 

1.  ACKNOWLEOGKKNT     ^=>36 — STJFFIOIXNOT. 

Ad  acknowledgment  to  an  officer  is  suffi- 
ciently shown  when  the  certificate  shows  that 
the  person  signing,  "acknowledRed"  the  instru- 
ment, though  the  words  "to  me"  are  omitted. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent;  Dig.  S§  181,  182.  184-198.  221-223; 
Dec.  Dig.  <S=»36.I 

2.  Vendor  and  PnacHASEB  «=a231— Assign- 
ment OF  Cebtificate— Record  as  Noticb— 
Statute. 

Under  Vernon's  Sayles*  Ann.  Civ.  St  1014, 
art  6831,  providing  that  every  recorder  shall 
record  all  copies  of  titles  recorded  in  the  Gen- 
eral Land  Office  presented  for  record,  if  at- 
tested with  the  seal  of  the  office,  end  article 
6842,  providing  that  the  record  of  ^any  grant  or 
instrument  in  writing,  when  properly  adsuowl- 
cdged,  shall  be  notice  to  all  persons  of  the  ex- 
istence of  such  grant,  the  record  of  an  assigned 
land  certificate,  which  was  a  certiiied  copy  of 
the  same  recorded  in  the  records  of  a  countyi 
with  a  proper  acknowledgment  of  one  of  the  as- 
signors, was  constructive  notice  to  subsequent 
purchasers  of  the  divestiture  of  that  assignor's 
interest  though  the  transfer  of  the  certificate 
was  before  location,  and  the  registration  of  the 
certified  copy  was  alter  patent  where  the  trans- 
fer clearly  designated  the  certificate,  to  whom 
issued,  the  date  of  issuance,  the  number  there- 
of, and  the  amount  of  land  called  for,  and  nam- 
ed the  act  under  which  it  was  earned. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  487,  513-539;  Dee. 
Dig.  €=s231.] 

3.  Vbndob  and  Pubokaseb  9s>231  —  Reou- 

TBATION— TKANSrBB  OF  CBBTIFICATB— SUFTI- 
OIEMCT  OF  DG3CBIFTI0N. 

Where  a  deed  was  written  on  the  back  of 
the  original  patent  to  the  land  and  its  record 
immediately  followed  a  registration  of  the  pat- 
ent, the  registration  of  the  deed  could  not  l>e 
excluded  on  account  of  alleged  insufficiency  of 
description. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  487,  513-539;  Dec. 
Dig.  «=231.] 

4.  Acknowledgment  ^a25— Wife's  C!onvet- 

ANCES. 

While  the  statutes  prior  to  1879  did  not 
require  that  a  married  woman's  conveyance  of 
her  personal  property  should  l>e  in  writing, 
yet,  if  such  conveyance  was  in  writing,  it  was 
required  to  lie  properly  acltnowledged,  and  other- 
wise was  void. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  |§  133-148;  Dec.  Dig.  <3=32Q.] 

5.  Acknowledgment  ^=336  —  Power  of  At- 
TOBNET— Sufficiency. 

The  acknowledgment  to  a  power  of  attorney 
to  receive  a  land  certificate  and  to  transfer  the 
maker's  interest  therein,  failing  to  recite  that 
the  maker  "willingly"  signed  the  power,  if  the 
acknowledgment  of  a  single  woman,  was  suffi- 
cient 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §§  181,  182,  184-198,  221-223; 
Dec.  Dig.  <8=>36.] 

6.  Husband  and  Wife  €=»287— Communitt 
Pbopebty— Conveyance  by  Husband— Ef- 
fect. 

A  deed  of  a  husband,  properly  aclmowledg- 
ed  and  recorded,  conveyed  the  community  inter- 
est in  the  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {$  896,  929-933;  Dec  Dig. 
<e=267.1 
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7.  AOKNOWUiDOMENT  ^=»47  —  MARRIED  WO- 
ICAN'S  DKSD— DBFBCT — CtJEATIVE  STATUTE. 

Act  April  23,  1907  (Acts  30th  Leg.  c.  165), 
providing  that  every  written  instrument  which 
has  been  or  may  be  recoiled  after  being  ac- 
knowledged as  provided  by  law,  and  every  in- 
strument which  shall  be  actually  recorded  for 
10  years,  whether  properly  acknowledged  or  not, 
shall  be  admissible  in  evidence  without  proof 
of  execution,  related  only  to  the  admissibility 
of  deeds  in  evidence,  and  not  to  the  validity  of 
conveyances,  such  as  the  sufficiency  of  a  mar- 
ried woman  s  conveyance,  where  a  proper  ac- 
knowledgment is  necessary  to  convey  the  title. 
[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment. Cent.  Dig.  U  235-240 ;  Decs  Dig.  €=»47.] 

&  Vendor  and  Purchases  €=»242  —  Bona 
Fide  Fubcuaseb— Equitable  Title— Bub- 
den  OF  Proof. 

The  holder   of  an   equitable  title  has   the 

burden  of  showing  that  a  subsequent  purchaser 

invested  with  the  legal  title  is  not  an  innocent 

purchaser. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  g{  603-605 ;  Dec.  Dig.  «=» 

242.] 

9.  Vendor  and  Purchaser  e=>242  —  Bona 
Fide  PuKCHAEnB— Burden  of  Proof. 

Parties  claiming  under  a  subsequent  deed, 
as  against  a  prior  deed  of  their  grantor,  have  the 
burden  of  showing  that  they  are  innocent  pur- 
chasers. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  §§  e03-«05;  Dec.  Dig. 
«s>242.] 

10.  Vendor  and  Purchaser  ®=>238  —  Bona 
FlDB  Purchaser— Subsequent  Purchaser. 

Where  an  innocent  purchaser  places  his 
deed  on  record  first,  a  purdiaser  from  him  would 
acquire  title,  tbongh  he  was  not  an  innocent  pur- 
chaser. 

[BM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  580-582;  Dec.  Dig. 
«»238.] 

11.  Vendob  and  Pubohaber  4s>231  —  Bora 

FiDB  PUBOaABEB— Inquibt. 

A  purchaser  is  required  only  to  look  for 
conveyances  made  prior  to  his  purchase  by  his 
immediate  vendor,  or  by  any  remote  vendor 
through  wh(»n  he  derived  his  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i§  487,  613-539 ;  Dec. 
Dig.  ■S=>231.] 

Appeal  from  District  Court,  Swisher  Coun- 
ty; B.  C.  Joiner,  Judge. 

Action  by  J.  H.  Trultt,  Sr.,  against  James 
B.  Delay.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Martin,  Kinder,  Bussell  &  Zimmermann,  of 
PlainTlew,  for  appellant.  Davis  &  Davis,  of 
Center,  and  Cultoa  &  Taylor,  of  Tulla,  for 
appellee. 

HBNDBI0K8,  J.  On  the  Ist  day  of  May, 
1875,  the  Commissioner  of  the  General  Land 
Office  issued  certificate  Na  48  to  S.  J.  Arnold 
and  Angelina  M.  Barrett,  In  consideration  of 
work  performed  In  "opening  and  cleaning" 
the  Angelina  river.  The  certificate  was  lo- 
cated August  30,  1876,  and  the  patent  was 
issued  the  17th  day  of  October,  1876,  vesting 
the  legal  title  In  the  original  holders  of  the 
eerUficate.  On  the  15th  of  February,  1875, 
Angelina  M.  Barrett  executed  a  power  of  at- 
torney to  S.  J.  Arnold,  for  the  purpose  of  au- 


thorizing him  to  receive  the  land  certificates 
earned  by  them,  for  the  woric  mentioned, 
from  the  Land  Office,  and  transfer  her  In- 
terest In  the  certificates  after  having  been 
received.  On  the  19th  day  of  May,  1875,  S. 
J.  Arnold,  for  himself,  and  as  attorney  in 
fact  for  Angelina  M.  Barrett,  before  the  lo- 
cation of  the  land,  purported  to  convey  in 
writing  the  whole  of  said  certificate  No.  48 
to  Joshua  H.  Trultt,  the  appellee  herein. 
This  transfer  described  the  certificate  as — 
"No.  48,  for  640  acres  of  land,  issued  by  the 
Commissioner  of  the  General  Land  Office,  on  the 
first  day  of  May,  1875,  to  8.  J.  Arnold  and  A. 
M.  Barrett,  as  contractors  for  opening  and  clean- 
ing out  a  channel  in  Angelina  river,  in  accord- 
ance with  an  act  to  improve  the  navigation  of 
the  Sabine,  Nechus  and  Angelina  rivers  and 
Pine  Island  bayou,  in  the  state  of  Texas,  ap- 
proved April  29,  1874." 

On  the  27th  day  of  May,  1879,  after  the  is- 
suance of  the  patent,  Lyne  T.  Barrett  and 
Angelina  M.  Barrett,  as  husband  and  wife, 
executed  a  deed  reciting  that — 
"for  and  in  consideration  of  the  sum  of  $200.00. 
paid  to  us  by  Joshua  H.  Truitt,  •  •  •  for 
two  land  certificates,  issued  May  Ist,  1875,  by 
the  Commissioner  of  the  General  ]L<and  Office, 
*  •  •  and  numbered  respectively  31  and  48, 
have  this  day  of  the  date  hereof,  sold,  transfer- 
red and  conveyed,  and  by  these  presents  do 
sell,  transfer  and  convey,  unto  the  said  J.  H. 
Truitt,  all  the  right,  title  and  interest  and  claim 
that  we  have  in  and  to  the  land  described  in 
the  within  patent," 

— the  Instrument  closing  with  a  special  war- 
ranty. The  foregoing  deed  was  properly  ac- 
knowledged by  the  husband,  but  improperly 
acknowledged  by  the  wife.  In  that  the  cer- 
tificate faUs  to  recite  that  she  "willingly" 
signed  the  Instrtiment,  and  fails  to  use  any 
equivalent  expression  synonymous  with  said 
term.  Tiemann  v.  Cobb,  35  Civ.  App.  289, 
80  S.  W.  250  (writ  of  error  denied).  This 
instrument  was  recorded  May  7,  1900,  in  the 
deed  records  of  Swisher  county. 

The  acknowledgment  of  Angelina  M.  Bar- 
rett to  the  power  of  attorney  executed  to  S. 
J.  Arnold  is  in  the  same  condition  with  ref- 
erence to  defective  acknowledgment  as  the 
deed  last  mentioned.  Arnold's  acknowledg- 
ment, however.  Is  in  substantial  compliance 
with  the  statute. 

As  we  construe  the  record,  the  instrument 
registered  in  the  deed  records  of  Swishor 
cotinty,  evidencing  the  transfer  of  the  cer- 
tificate from  S.  J.  Arnold  and  Mrs.  Barrett 
to  Truitt,  was  a  certified  copy  by  the  Com- 
missioner of  the  General  Land  Office  of  the 
original  transfer  on  file  in  his  office.  This 
copy  was  recorded  May  3,  1900,  In  the  deed 
records  of  Swisher  county.  The  foregoing 
constitute  the  documentary  title  of  Truitt, 
the  appellee.  / 

The  trial  court  peremptorily  Instructed 
the  Jury  in  favor  of  Truitt,  to  which  appel- 
lant objected  and  properly  excepted,  on  the 
grounds  that  the  transfer  of  the  certificate 
was  not  properly  acknowledged,  and  the  deed 
from  Barrett  and  wife  did  not  describe  the 


^stVoi  other  cases  see  sam*  topic  and  KBT-NUMBBR  in  all  Ker-Numl>ared  Digasts^Md  IndezW| 

Digitized  by  VjOOQ IC 


734 


182  SOUTHWESTERN  BEPOBTBB 


(Tex. 


land ;  that  the  record  did  not  show  a  deed  or 
transfer  which  would  convey  the  Interest  of 
Arnold  and  Barrett;  and,  second,  If  title 
vested  In  Truitt,  the  same  was  not  exhibited 
by  the  record,  and  the  court  had  no  right  to 
assume  notice  to  Delay  as  a  matter  of  law. 

The  appellant  Delay  also  objected  to  the 
introduction  of  the  transfer  of  the  land  cer- 
tificate on  the  grounds  of  defective  acknowl- 
edgment and  Insufficient  description,  and  like- 
wise objected  to  the  Introduction  of  the  deed 
of  Barrett  and  wife,  and  the  record  of  same, 
on  the  same  grounds. 

[1]  An  acknowledgment  to  an  officer  Is  suf- 
ficiently shown  when  the  certificate  shows 
that  the  person  signing,  "acknowledged"  the 
Instrument,  though  the  words  "to  me"  are 
omitted.  Hays  v.  Tllson,  18  Civ.  App.  610, 
46  S.  W.  479  (writ  of  error  denied). 

[2]  Article  6831,  Vernon's  Sayles'  Olvll 
Statutes,  prescribes: 

"Each  recorder  shall  record-  all  copies  of  titles 
recorded  in  the  General  Land  Office  presented 
for  record ;  provided,  snch  copies  are  attested 
with  the  seal  of  the  General  Land  Office." 

Article  6842  recites  that— 

"the  record  of  any  grant,  deed  or  instrument  of 
writing  authorized  or  required  to  be  recorded, 
•  *  •  (when  properly  acknowledged)  shall  be 
taken  and  held  as  notice  to  all  persons  of  the 
existence  of  such  grant,  deed  or  instrument." 

The  record  of  the  land  certificate,  with  a 
proper  acknowledgment  of  S.  J.  Arnold,  It 
being  a  certified  copy  of  same  recorded  In 
the  deed  records  of  Swisher  county,  aCTords 
constructive  notice  to  subsequent  purchasers 
of  the  divestiture  of  Arnold's  interest,  pur- 
chasing subsequent  to  the  date  of  the  record, 
though  It  Is  a  transfer  before  location,  and 
the  registration  of  the  certified  copy  of  trans- 
fer was  after  patent  The  transfer  clearly 
designated  the  certificate — to  whom  issued, 
the  date  of  Issuance,  the  number  of  same,  the 
amount  of  land  called  for^nd  named  the 
act  under  which  it  was  earned.  The  location 
of  the  land,  and  the  patenting  of  same.  If 
there  were  no  Intervening  claims  under  the 
law,  inured  to  the  benefit  of  the  transferee  of 
the  certificate,  and  In  this  Instance  placed  the 
equitable  title  (at  least  of  S.  3.  Arnold)  In 
said  transferee.  Abemathy  t.  Stone,  81  Tex. 
430,  16  S.  W.  1102. 

If  there  had  been  a  warranty  In  the  trans- 
fer of  the  certificate  to  Truitt,  the  subsequent 
location  and  patenting  of  the  land  would 
have  carried  with  It  the  legal  title,  at  least 
of  Arnold,  to  the  assignee  of  said  certificate, 
though  the  patent  was  issued  In  the  name  of 
the  original  state's  grantee  of  said  certificate. 
Barroum  v.  Culmell,  90  Tex.  93,  37  S.  W.  313 ; 
Jllller  V.  Gist,  91  Tex.  335,  43  S.  W.  264,  265; 
Baldwin  v.  Boot,  90  Tex.  646,  40  S.  W.  8. 
The  last  authorities  mentioned,  particularly 
Barroum  v.  Culmell  and  Miller  v.  Gist,  In 
connection  with  the  decision  in  Abernathy  v. 
Stone,  81  Tex.  430,  16  8.  W.  1102,  exhibit  the 
distinction. 

[S]  Ab  to  the  description  In  the  deed  from 


Barrett  and  wife,  assigned  as  Insufficient,  the 
proof  showed  that  the  Instimment  was  writ- 
ten on  the  back  of  the  original  patent  to  the 
land.  The  record  of  this  deed  from  Barrett 
and  wife  to  Truitt  discloses  that  the  deed  Im- 
mediately followed  upon  the  records  a  regis- 
tration of  the  patent,  there  being  nothing 
whatever  between  the  record  of  said  patent 
and  the  record  of  the  deed.  The  case  of 
Harlowe  v.  Hudglns,  84  Tex.  107,  19  S.  W. 
364,  31  Am.  St.  Rep.  21,  presents  a  record  of 
a  deed  In  such  a  similar  condition,  with  some 
Immaterial  differences  not  necessary  to  note, 
as  to  constitute  a  controlling  authority.  It 
was  there  held  error  to  exclude  the  registra- 
tion of  the  deed  on  account  of  the  alleged  in- 
sufficiency of  description. 

The  defendant,  Delay,  appellant  herein, 
claims  under  a  deed  from  Angelina  Barrett 
and  husband  to  T.  C.  Arnold;  a  deed  from 
S.  J.  Arnold  (one  of  the  grantees  of  the  cer- 
tificate) and  T.  C.  Arnold  to  John  B.  Arnold 
and  B.  H.  Thompson;  a  deed  from  John  B. 
Arnold  to  Thompson  of  the  former's  Interest; 
a  deed  from  B.  H.  Thompson  to  B.  J.  Dlllard; 
from  Dlllard  to  A.  L.  Neal ;  and  a  judgment 
canceling  a  deed  from  A.  L.  Neal  to  him; 
said  judgment  establishing  an  equitable  lien 
upon  the  land  as  a  fund  for  reimbursement  of 
money  paid  for  said  land.  The  deed  from 
Barrett  and  wife  to  T.  C.  Arnold  was  execut- 
ed In  1892,  and  placed  of  record  in  1893.  The 
deed  from  S.  J.  Arnold  and  T.  C.  Arnold  to 
John  B.  Arnold  and  B.  H.  Thompson  was  ex- 
ecuted In  1894,  and  placed  of  record  the  same 
year.  The  deed  from  John  B.  Arnold  to  B. 
H.  Thompson,  conveying  an  undivided  inter- 
est, was  executed  October  16,  1912,  and  filed 
for  record  in  Swisher  county  May  3,  1913. 
Appellee  Introduced  the  deed  records  of 
Swisher  county  (as  well  as  the  certified  copy 
of  the  transfer  of  the  certificate  Issued  by 
the  Land  Commissioner  and  of  the  Barrett 
deed)  without  any  objection,  except  as  stated. 

[4,  5]  It  Is  asserted  that  the  land  certifi- 
cates earned  by  Mrs.  Barrett  with  S.  J.  Ar- 
nold constituted  her  separate  property.  There 
is  no  basis  In  the  statement  of  facts  for  that 
assertion  unless  it  be  said  that  at  the  time  she 
signed  the  power  of  attorney  she  was  a  single 
and  not  a  married  woman.  Appellant  seems 
to  concede  in  the  brief  that  Angelina  M.  Bar- 
rett was  a  married  woman  at  that  time,  and 
Is  for  that  reason  questioning  the  certificate 
of  acknowledgment  to  the  power  of  attorney. 
It  la  the  law  that  a  married  woman,  if  she 
purported  to  convey  her  personal  property  In 
writing,  even  with  the  consent  of  her  hus- 
band, under  the  acts  prior  to  the  revision  of 
1879,  which  required  the  wife's  written  con- 
veyance of  personal  property  to  be  separate- 
ly acknowledged  and  certified,  that  the  in- 
strument is  void  If  not  properly  acknowl- 
edged as  a  married  woman.  Ballard  ▼.  Car- 
mlchael,  83  Tex.  356,  18  S.  W.  7S4.  The 
Statutes,  prior  to  1879,  did  not  require  the 
conveyance  of  her  personal  property  to  be  in 
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writing  (except  slaves);  but  if  in  writing,  it 
bad  to  be  properly  acknowledged ;  otberwlse 
tbe  Instrument  was  void.  (Same  case.)  It  at 
that  time  she  was  single,  the  at^nowledg- 
ment  was  suflSdent;  If  she  were  married 
when  she  acquired  the  certificates.  In  so  far 
as  this  record  shows,  the  same  were  commun- 
ity property. 

[6]  The  deed  of  Lyne  T.  Barrett,  her  hus- 
band, properly  acknowledged  and  of  record, 
however,  conveyed  the  Barrett  interest  in 
the  land.  It  being  presumptively  community, 
and  hence  placed  tbe  title  of  that  interest  in 
Trultt  unless  acquired  by  T.  C.  Arnold  and 
Thompson. 

[7]  We  Infer  from  appellee's  brief  that  the 
contention  is  made  that,  tbe  deeds  having 
been  of  record  more  than  10  years,  the  de- 
fective acknowledgments  are  cured  under 
the  act  of  April  23,  1907  (Acts  30th  Leg.  c 
IW).  This  act  relates  only  to  the  admissibil- 
ity in  evidence  of  deeds  not  properly  ac- 
knowledged, end  not  to  the  validity  of  con- 
veyances, such  as  that  of  the  sufficiency  of  a 
married  woman's  conveyance,  where  a  proper 
acknowledgment  is  necessary  to  convey  the 
title.  Holland  v.  Votaw,  103  Tex.  634.  131  S. 
W.  406. 

3.  J.  Dillard  traded  an  equity  In  some  prop- 
erty in  Oklahoma  to  Thompson  for  the  land. 
Thompson's  deed  to  R.  J.  Dillard  was  made 
to  the  latter  upon  request  of  J.  3.  Dillard. 
If  J.  J.  DUIard  owned  the  property  traded  to 
Thompson,  he  was  the  beneficial  owner  of 
the  title  in  B.  J.  Dillard;  If  he  were  acting 
as  agent  of  R.  J.  Dillard,  whatever  J.  J.  Dil- 
lard knew  would  be  imputed  to  R.  3.  Dillard. 
This  record  is  conclusive  that  3.  3.  Dillard 
knew  of  Tmltt's  interest  in  the  land  before 
Thompson  executed  the  deed  to  R.  J.  Dillard. 
He  had  actual  as  well  as  constructive  notice. 
The  record  is  silent  as  to  any  actual  knowl- 
edge of  Neal  (who  received  a  conveyance  from 
R.  J.  Dillard)  as  to  the  title  of  Trultt  to  the 
land.  Delay,  however,  was  put  upon  notice  be- 
fore he  purchased  from  Neal  that  a  deed  from 
Tmitt  was  necessary  to  perfect  the  title. 
Neither  is  there  any  proof  of  any  considera- 
tion paid  by  Neal  for  the  land.  A  forged 
deed  was  delivered  to  Delay,  purporting  to 
convey  the  Interest  of  Trultt  to  R.  H.  Thomp- 
son in  tbe  land. 

R.  H.  Thompson  testified  tliat  T.  O.  Arnold 
and  John  R.  Arnold  and  himself  knew  of  the 
transfer  by  S.  J.  Arnold  of  said  certificate  to 
Trultt  before  they  became  the  recipients  of 
the  title.  John  R.  Arnold  and  Thompson 
were  associated,  from  1888  to  1896,  as  part- 
ners in  the  abstract  business.  One  J.  M.  Ar- 
nold, it  seems,  was  the  active  agent  in  pro- 
curing the  c<Hiveyance  from  S.  J.  Arnold  and 
Barrett  and  wife,  recorded  in  1893  and  1891 
respectively,  and  probably  furnished  the  con- 
sideration. The  deed  to  the  property  was 
taken  fii  T.  (X  Arnold's  name  for  the  purpose 
of  bringing  a  suit  to  recover  the  land  on  the 
theory  of  defective  acknowledgments. 


3.  M.  Arnold  had  the  same  notice ;  he  was 
to  get  half  if  they  recover  in  tbe  suits.  The 
consideration,  we  infer  -  from  some  heatsby 
testimony,  was  a  bunch  of  angora  goats,  but 
the  number,  the  value  of  same,  nor  the  value 
of  tbe  land  at  the  time,  are  not  stated.  Re- 
ferring to  the  Barrett  deed,  Thompson  said : 
"I  am  not  sure  whether  we  bad  the  deed  be- 
fore us  or  not,  but  I  am  under  the  impres- 
sion that  we  did."  This  deed  was  not  of  rec- 
ord until  afterwards,  and  Is  not  shown  to 
have  been  of  record  in  any  other  county 
prior  to  the  time  the  Arnolds  and  Thomp- 
son procured  their  title. 

We  have  In  this  case  an  equitable  title  in 
Trultt  to  one  half  of  the  land  from  8.  3.  Ar- 
nold through  the  transfer  of  the  certificate; 
also  the  whole  title  to  the  other  half  of  the 
land  by  virtue  of  Barrett's  deed  to  him,  if, 
under  tbe  record  made.  It  is  entitled  to  pre- 
cedence over  Barrett's  subsequent  deed. 

[8]  The  general  mle  Is  that  the  holder  of 
an  equitable  title  is  burdened  with  the  duty 
of  showing  that  a  subsequent  purchaser.  In- 
vested with  the  legal  title,  is  not  an  inno- 
cent purchaser.  T.  0.  Arnold  iand  Thomp- 
son obtained  the  legal  title  from  S.  J.  Arnold 
by  a  subsequent  deed  made  after  location 
and  patent.  If  this  litigation  were  between 
Trultt  and  the  Arnolds  and  Thompson,  with- 
out other  complications,  Trultt  would  re- 
cover upon  his  equitable  title  to  one-half  of 
the  land,  through  the  S.  3.  Arnold  transfer, 
because  tbe  burden  of  proof  would  have  been 
fully  discharged.  Baldwin  v.  Root,  90  Tex. 
646,  40  S.  W.  3. 

[>]  Upon  the  Barrett  deed,  prior  In  date, 
against  T.  C.  Arnold  and  Thompson,  the  bur- 
den would  have  been  upon  them  as  subse- 
quent purchasers  to  show  they  were  inno- 
cent purchasers,  which  is  not  done  in  this  in- 
stance, nor  attempted.  Watklns  v.  Edwards, 
23  Tex.  448 ;  Davidson  v.  Ryle,  103  Tex.  215, 
124  S.  W.  619,  125  S.  W.  881 ;  u.  c,  102  Tex. 
233,  116  S.  W.  30. 

We  are  not  holding  that  notice  of  Trultt's 
Interests,  by  Thompson  and  the  Arnolds,  by 
virtue  of  their  knowledge  of  the  S.  J.  Ar- 
nold transfer,  before  they  acquired  title, 
would  also  Impute  notice  presumptively  of 
the  Barrett  deed  to  Trultt,  upon  the  doctrine 
of  iniquiry.  TbB  following  cases  seem  to  as- 
sert a  contrary  principle:  Fire  Ass'n  of 
Phlla.  V,  Flournoy,  84  Tex.  632,  19  S.  W.  793, 
31  Am.  St  Rep.  89;  Wynne  v.  Admire,  37 
S.  W.  33 ;  s.  c  4  Civ.  App.  45,  23  S.  W.  418. 
We  are  not  concerned  with  that  principle. 

[IB]  Of  course,  if  Thompson  and  the  oth- 
er Arnolds,  having  placed  their  deeds  of  rec- 
ord first,  had  been  Innocent  purchasers,  Dil- 
lard would  have  acquired  title,  though  he 
was  not  an  innocent  purchaser.  The  convey- 
ances to  Trultt  having  been  placed  of  rec- 
ord from  the  common  source,  and  being  prior 
in  date  to  the  Thompson  and  T.  C.  Arnold 
deeds,  and  Delay  being  a  subsequent  purchas- 
er, as  well  as  Thompson  and  the  other  Ar- 
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nolds,  and  falling  to  show  as  to  the  Barrett 
title  tbat  they  were  Innocent  purchasers,  and 
Trultt  showing,  as  to  the  equitable  title,  that 
Thompson  and  T,  C.  Arnold  were  not  Inno- 
cent purchasers,  the.  only  escape  for  Delay 
would  be  to  successfully  maintain  that 
Trait's  conveyances  going  upon  the  record 
subsequent  to  the  conveyances  to  Thompson 
and  T.  C.  Arnold,  Meal  was  not  affected  with 
constructive  notice  by  the  record  of  said 
deeds. 

[11]  It  Is  true  that,  if  tbe' conveyances  to 
Trultt  had  been  subsequent  In  date,  though 
going  of  record  prior  to  the  deeds  to  B.  J. 
Dlllard  and  Neal,  they  would  not  have  been 
affected  with  the  record  notice  of  such  deeds. 
The  deeds  would  not  have  been  In  the  chain 
of  title  White  v.  McGregor,  »2  Tex.  556,  50 
S.  W.  564,  71  Am.  St  Bep.  875.  Chief  Jus- 
tice Gblnes  reasons,  however.  In  the  same 
case,  though  dicta,  that  a  prior  deed,  though 
subsequently  recorded,  is  constructive  no- 
tice to  all  subsequent  purchasers  from  a  gran- 
tor whose  deed  from  the  common  source  was 
second  In  execution  and  delivery,  notwith- 
standing It  was  first  upon  the  record.  Same 
case,  02  Tex.  659,  50  8.  W.  664,  71  Am.  St 
Bep.  875.  He  cites  the  New  York  decision  of 
Jackson  v.  Post,  16  Wend.  588,  and  approves 


tbe  holding  of  tUat  court,  wUdi  had  Just 
such  a  case  under  consideration  as  Is  pre- 
sented here.  In  the  case  of  Ja<^8op  v.  Post, 
the  second  purchaser  from  the  common  source 
placed  his  deed  of  record  anterior  to  the  first 
vendee  from  the  common  grantor,  but  had 
notice  of  tbe  first  vendee's  claim.  The  fourth 
subsequent  purchaser  from  the  second  vendee 
of  the  common  source  paid  value  for  the 
land  without  actual  notice  of  the  first  ven- 
dee's deed.  The  latter'a  deed,  however,  be- 
ing a  prior  one  In  date,  though  subsequent 
of  record,  and  the  holder  of  tte  second  deed 
having  notice  of  the  first  deed,  all  subsequent 
purchasers  were  further  affected  with  no- 
tice afforded  by  the  record,  and  would  lose 
the  land.  In  that  case  the  questions  of  legal 
or  equitable  title  and  burden  ot  proof  were 
not  Involved.  Chief  Justice  Brown  said.  In 
tbe  case  of  Houston  Oil  Go.  v.  Kimball,  103 
Tex.  lOS,  122  S.  W.  540,  124  S.  W.  86,  that: 

"  •  •  •  A  purdiaser  is  required  to  look  only 
for  conveyances  made  prior  to  his  purchase  by 
his  immediate  vendor,  or  b^  any  remote  vendor 
through  whom  he  derives  his  title" 

—citing  White  v.  McGregor,  supra. 

We  think  tbe  trial  court  was  correct  In 
giving  the  peremptory  Instruction  to  the  Jury, 
and  the  Judgment  oS.  that  court  Is  affirmed. 
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KENNABD  et  aL  v.  BYBRMANN  et  al 
(Na  17546.) 

(Supreme  Ck>aTt  of  Missouri.     Division  No.  2. 

Jan.  6,  1016.    Rehearing  Denied 

Feb.  15,  1916.) 

1.  MUNICIPAI,  COBPOB.ITIONS  iS=>450— PUBUO 
IMPBOVEHBNT       DlSTHlCT     —      Chabtkb    — 

"Stbbet." 
Under  St.  touis  City  Charter,  art  6,  §  14, 
providing  that  benefit  districts  shall  be  ee\»i>- 
Ushed  by  the  drawing  of  a  line  midway  between 
a  street  to  be  improved  and  the  next  parallel 
or  converging  street  on  each  side  of  such  street, 
which  line  shall  be  tlie  boundary  of  the  district, 
an  avenue  adjacent  to  a  park,  the  title  to  which 
was  conveyed  to  the  city  with  a  stipulation  that 
it  should  always  be  used  as  a  "carnage  avenue," 
subject  to  the  immediate  government  of  the 
commissioners  of  the  park,  accepted  as  a  high- 
way and  always  so  recognized  by  the  city  in  con- 
formity to  the  terms  of  the  conveyance  and 
used  for  general  street  purposes  and  improved  by 
paving,  lighting,  sewerug,  and  water  mains,  and 
policed  by  the  police  department  and  which  had 
always  been  carried  as  a  public  street  in  the 
city  department,  was  a  "street,"  and  hence  prop- 
erly designated  as  a  boundary  determinative  of 
a  district  for  special  taxation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1073,  1074;  Dea 
Dig.  «s>450. 

For  other  definitions,  see  Words  and  Phrasee, 
First  and  Second  Series,  Street.] 

2.  Dedication  ^=95  —  G&ant  —  Coitstbuo- 

TION. 

The  conveyance  of  land  for  an  avenue  adja- 
cent to  a  park,  to  be  a  part  thereof,  to  be  main- 
tained aa  a  ''carriage  avenue,"  subject  to  the 
rules  of  the  park  commissioners,  indicated  a 
purpose  to  dedicate  for  a  public  use. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  8§  2,  4;   Dec  Dig.  <&=>5.} 
8.  Dbdioatton  «=>58— Change  of  Pubpobk. 

Land  dedicated  for  street  purposes  cannot 
thereafter  be  diverted  for  park  purposes. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  §  100;   Dec.  Dig.  «=5&] 

4.  DsDiOATioir  ^=>57— Acceptance  and  Usk. 
A  city's  acceptance  of  dedicated  land  and 
its  course  in  uniformly  regarding  it  as  a  high- 
way fixed  its  status,  so  far  as  municipal  affairs 
are  concerned. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §  100 ;    Dec.  Dig.  «=>57.] 

6.  Dedication  ^=>20  —  Knowledge  and  Ao- 

quiEscENCE  or  G&antob. 

The  knowledge  and  acquiescence  of  the 
grantor  of  title  to  a  strip  of  land  adjacent  to  a 
park  for  use  as  a  carriage  avenue  in  the  city's 
permanent  improvements  by  paving,  lighting, 
etc.,  was  proof  of  his  intention  to  dedicate  it  for 
a  public  use  in  all  that  the  term  implies. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  §{  17-30;   Dec.  Dig.  «=>20.] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Flsber,  Judge. 

Proceeding  by  Samuel  M.  Kennard  and 
others  against  Gottlieb  Eyennann,  Jr.,  and 
another,  to  enjoin  the  collection  of  special 
tax  bills  Issued  by  the  city  of  St  Loula  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Barclay,  Orthweln  &  Wallace  and  Smith 
&  Pearcy,  all  of  St  Louis,  for  appellants. 
Schnurmacher  &  Rassleur,  of  St  Louis,  for 
respondents. 


WALKER,  J.  This  Is  a  proceeding  to  en- 
join the  collection  of  special  tax  bills  issued 
by  the  dty  of  St  Louis  to  the  defendant  G. 
Eyermann  &  Bro.,  contractors,  who  recon- 
structed Waterman  avenue  between  Kings- 
highway  and  Union  boulerard,  public  streets 
of  said  city. 

The  charter  ot  the  dty  of  St  Louis  pro- 
vides how  the  benefit  district  which  shall 
bear  a  portion  of  the  cost  of  such  improve- 
ments shall  be  fixed ;  section  14,  article  6,  of 
the  charter,  in  relation  thereto,  being  as  fol- 
lows: 

"The  districts  herein  referred  to  shall  be  e»- 
tablished  as  follows:  A  line  shall  be  drawn 
midway  between  the  street  to  be  improved  and 
the  next  parallel  or  converging  street  on  each 
side  of  the  street  to  be  improved,  which  line 
shall  be  the  boundary  of  the  district,"  etc. 

Waterman  avenue,  on  which  the  work  was 
done,  runs  from  east  to  west  and  Is  parallel 
with  and  quite  a  distance  north  of  Forest 
Park. 

Plaintiffs,  who  were  the  owners  of  property 
fronting  on  Portland  place  (a  private  "place" 
within  the  benefit  district),  attack  the  valid- 
ity of  the  tax  bills  and  claim  that  the  board 
of  public  Improvements,  In  determining  the 
amount  of  tax  required  to  be  paid  by  the 
respective  lots  in  the  benefit  district,  failed 
to  include  the  entire  area  legally  subject  to 
the  tai,  and  therefore  the  bills  against  their 
lots  are  for  excessive  amounts. 

On  the  north  the  board  drew  the  line  mid- 
way between  Waterman  avenue  and  the  next 
street  north.  This  plaintiffs  concede.  On  the 
south  the  board  drew  the  line  midway  be- 
tween Waterman  avenue  and  Lindell  avenue, 
claimed  by  the  board  to  be  the  next  street 
south.  But  plaintiffs  claim  that  Lindell  av- 
enue is  not  a  street  within  the  meaning  of 
the  charter,  and  that  the  board  should  have 
drawn  the  line  midway  between  Waterman 
avenue  and  Berthold  avenue,  or  possibly 
Clayton  avenue,  a  street  running  through  the 
park,  and  that  the  district  should  thus  have 
included  a  large  part  of  Forest  Park.  Plain- 
tiffs c<»cede  that  the  contract  was  properly 
let  and  the  bills  were  otherwise  properly 
issued.  The  only  ground  urged  by  them  Is  as 
to  the  validity  of  the  board's  action  in  fixing 
the  taxing  district 

The  contract  for  the  work  was  let  and  the 
special  tax  bills  were  issued  in  1010,  and  the 
status  of  Lindell  avenue  as  of  that  date  must 
be  determined.  Its  history  is  as  follows: 
William  D.  Griswold  was  the  owner  of  a  tract 
of  80  acres  lying  Immediately  north  of  Forest 
Park,  bounded  on  the  east  by  Klngshlghway, 
and  on  the  west  of  Union  avenue.  In  1876 
Griswold  conveyed  to  the  coiinty  of  St.  liouls 
a  strip  50  feet  wide  off  the  south  side  of  said 
80  acres,  adjoining  the  north  line  of  Forest 
Park  and  extending  from  Klngshlghway  to 
the  St  Louis,  Kansas  City  &  Northern  rail- 
road. This  strip  now  is  Lindell  avenue,  the 
street  in  question. 
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The  deed  to  the  county  was  for  the  follow- 
ing uses  and  purposes : 

"To  have  and  to  hold  the  some  to  said  St 
Louis  county  for  the  uses  and  purposes  follow- 
ing, viz.:  That  same  shall  be  incorporated  into 
and  be  held,  improved,  used,  and  controlled  as 
a  part  of  Forest  Park,  and  shall  be  subject  to 
the  jurisdiction  and  government  of  the  commis- 
sioners of  Forest  Park  in  same  manner  and  to 
Sftme  extent  as  i>ertains  to  the  general  territory 
and  propei-ty  of  same.  That  said  board  of  Com- 
missioners shall  cause  to  be  constructed  a  car- 
riage avenue  over  the  premises  described,  em- 
bracing part  of  the  present  nortii  line  of  the 
said  park  adjoining  the  land  hereby  conveyed; 
such  carriageway  to  be  not  less  than  50  feet  in 
width  extending  from  Kingsbighway  to  the  line 
of  said  railroad,  the  same  for  the  width  of  15 
feet  to  be  completed  after  the  best  manner  of 
the  other  carriage  avenues  of  said  park,  and 
for  the  balance  of  width  to  be  graded  in  con- 
formity with  the  said  15  feet  of  width  so  as  to 
form  in  connection  with  same  a  common  avenue, 
that  they  shall  grade  a  footwalk  along  the  north 
side  of  said  avenue  corresponding  with  the  level 
or  elevation  of  same  and  fronting  the  said  tract 
of  80  acres,  and  during  the  current  winter  or 
coming  spring  plant  shade  trees  along  the  curb- 
ing or  border  of  said  footwalk  of  such  kind  and 
in  such  distances  as  to  the  said  commissioners 
may  seem  expedient  and  in  harmony  with  the 
general  improvement  of  the  park.  •  •  •  And 
also  said  (Jriswold  and  persons  holding  under 
him,  owners  or  occupiers  of  the  land  and  lots 
fronting  upon  said  avenne  and  footwalk,  shall 
have  outlet  and  inlet  from  and  into  their  prem- 
ises and  right  of  temporary  stoppage  in  front 
thereof,  for  all  such  carriages  and  teams  as  by 
the  regulations  and  rules  governing  the  park 
may  be  allowed  to  run  in  the  same,  and  t^at  the 
streets  which  may  be  laid  out  upon  the  said 
80  acres  may  enter  and  be  connected  with  said 
avenue,  and  that  said  streets  shall  be  accessible 
through  tbo  same,  for  all  such  carriages  and 
teams." 

Upon  the  s^aratlon  of  the  city  and  coun- 
t7,  the  strip  passed  to  the  city. 

Grlswold  owned  the  tract  until  May,  1887, 
when  he  conveyed  It  to  the  Forest  Park  Im- 
provement Association;  the  deed  spedfles 
the  metes  and  bounds  of  the  entire  80-acre 
tract  In  May,  1888,  the  grantee  platted  the 
tract  and  laid  It  out  in  blocks  and  lots.  The 
association  also  dedicated  to  the  city,  for  the 
same  uses,  a  short  strip  50  feet  wide,  ad- 
joining the  railroad  tracks,  and  extending 
the  strip  dedicated  by  Grlswold  through  to 
Union  bouleyard,  thus  making  a  continuous 
strip  from  Kingsbighway  to  Union  boule- 
vard. This  50-foot  strip  from  Kingsbigh- 
way to  Union  boulevard  is  designated  on  the 
city  plat  as  the  "Park  Road."  The  part 
dedicated  parallels  the  railroad  tracks  and 
runs  diagonally  into  Union  avenue.  Sub- 
sequently the  city  condemned  as  a  street  a 
strip  50  feet  wide,  extending  the  Grlswold 
strip  on  a  straight  line  from  its  western 
terminus  to  Union  boulevard,  and  the  strip 
west  of  Union  boulevard  was  also  acquired 
for  uses  similar  to  the  uses  created  by  Grls- 
wold, and  the  same  was  similarly  Improved 
and  now  makes  one  continuous  straight  street 
fronr  Klngshlghway  to  Skinker  road,  al- 
though the  diagonal  piece,  connecting  Union 
boulevard  with  Lindell  avenue  is  also  used 
as  a  street. 

Soon  after  tbe  improvement  was  complet-i 


ed  the  property  was  placed  on  the  market 
and  the  association  disposed  of  the  lots  for 
residence  purposes,  and  all  lots  fronting  on 
this  strip  were  described  as  having  so  many 
feet  fronting  on  Park  road.  In  1903  the 
name  of  the  street  was  changed,  by  ordi- 
nance, from  Park  road  to  Llndell  avenue, 
and  since  the  plat  was  filed,  In  all  convey- 
ances of  lots  fronting  on  this  street  they 
were  described  as  fronting  on  Park  road 
(prfor  to  the  change  of  name),  and  thereafter 
as  fronting  on  Llndell  avenue.  After  the  as- 
sociation acquired  the  property,  under  per- 
mit from  the  board  of  public  improvements, 
it  installed  a  main  sewer,  water  and  gas 
mains  therein.  The  street  was  also  paved, 
and  from  time  to  time,  as  lots  were  sold, 
residences  were  erected  and  the  owners  were 
granted  permits  by  the  sewer  department 
to  connect  with  this  main  sewer,  and  by  the 
street  department  to  connect  with  the  water 
and  gas  mains  and  to  construct  granitoid 
sidewalks  in  front  of  their  premises. 

In  1889  the  city  refunded  to  the  associa- 
tion the  amount  expended  by  it  for  the  wa- 
ter main  and  took  it  over  as  part  of  Its 
system,  and  also  the  sewer  main  as  part  of 
the  district  sewer  and  relieved  the  proper- 
ty from  special  taxation  for  district  sewer 
purposes.  The  city  also  Installed  lamp 
posts  for  street  lighting  and  fire  plugs  for 
fire  protection.  The  lots  have  all  been  sold 
and  Improved  with  residences.  The  houses 
are  nimibered,  as  on  other  streets.  In  the 
plat  books  in  the  assessor's  office.  In  the 
street  department,  and  in  the  special  tax  de- 
partment, the  strip  has  always  been  car- 
ried and  treated  as  a  public  street. 

When  Union  boulevard  was  reconstructed, 
Llndell  avenue  was  treated  as  a  public 
street  and  the  special  taxes  were  Issued  on 
that  basis.  When  Kingsbighway,  extending 
north  of  Undell  avenue,  was  widened,  Lln- 
dell avenue  was  again  treated  as  a  public 
street,  and  the  tax  bills  were  issued  on  that 
basis.  At  no  time  In  any  of  these  depart- 
ments has  Llndell  avenue  been  treated  oth- 
erwise than  as  a  public  street  The  police 
department  patrols  this  street  as  any  oth- 
er, although  the  park  itself  Is  patrolled  only 
by  employes  of  the  park  department.  There 
was  evidence  that  Llndell  avenue  was  kept 
in  repair  only  by  the  street  department,  but 
there  also  was  evidence  that  the  street  de- 
partment did  so  only  at  times  when  the  park 
department  was  short  of  funds  and  that  the 
park  department  at  other  times  also  made 
repairs. 

Llndell  avenue  has  always  been  sprinkled 
by  the  dty,  as  other  streets;  the  advertise- 
ments and  contracts  call  for  its  sprinkling, 
and  the  property  fronting  on  the  street  has 
always  been  charged  therefor  by  special  tax- 
ation, the  same  as  other  property  fronting  on 
streets  In  the  city  <rf  St.  Louis.  For  a  num- 
ber of  years  the  street  has  been  oiled,  which 
eliminates  sprinkling,  but  the  sprinkling 
taxes  are  levied  as  before  to  i>ay  for  the 
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oiling  Instead  of  sprinkling.  Ttte  street  bas 
at  all  times  been  used  for  every  purpose  for 
wliicb  a  public  street  may  be  used,  except 
tliat  after  1907  or  1908  the  park  commis- 
sioner ordered  tliat  no  heavy  traffic  be  per- 
mitted -on  the  street,  and  since  that  time  an 
effort  is  made  to  keep  off  heavy  traflSc,  ex- 
cept such  as  is  necessary  to  supply  the  res- 
idences on  the  street  with  coal,  Ice,  building 
material,  etc.  Such  heavy  traffic  Is  now  and 
has  always  been  permitted.  There  was  evi- 
dence also  that  only  heavy  traffic  intended 
for  the  residences  on  the  street  was  permit- 
ted prior  to  1907,  except  during  the  World's 
Fair  period.  Lindell  avenue  is  a  contlnua- 
.tion  of  Idndell  boulevard,  an  established 
street,  long  in  use  before  Lindell  avenue  was 
dedicated,  and  (excepting  a  slight  jog  at 
Klngshighway)  it  makes  one  continuous 
street  from  Grand  avenue  to  Sklnker  road — 
a  distance  of  three  or  four  miles. 

Upon  the  facts  above  set  forth  the  circuit 
court  found  that  Lindell  avenue  Is  a  street 
within  the  meaning  of  the  charter,  and  that 
the  l>oard  of  public  Improvements  was  right 
In  fixing  the  midway  line  between  Lindell 
avenue  and  Waterman  avenue  as  the  south- 
ern boundary  line  of  the  benefit  district 
From  the  Judgment  dismissing  the  petition, 
plaintiffs  appealed  to  this  court 

[1-4]  /»  Linden  Avenue  a  Publio  Street? 
Tile  sole  matter  at  issue  is  whether  Lindell 
avenue,  between  Klngshighway  and  Union 
boulevard,  is  a  street  within  the  meaning  of 
the  charter ;  if  so,  then  the  judgment  of  the 
trial  court  which  denied  the  right  of  re- 
lators to  the  Injunctive  process  herein  prayed 
for,  should  be  affirmed ;  otherwise,  reversed. 

The  title  to  the  strip  of  ground  now  des- 
ignated as  Lindell  avenue,  between  the  lim- 
its stated,  was  conveyed  to  St  Louis  county 
(now  city)  by  William  D.  Grlswold  In  1876, 
with  stipulations  as  to  the  use  to  which  the 
ground  was  to  be  put  by  the  grantee,  viz.,  In 
general  terms,  that  It  was  always  to  be  used 
as  a  "carriage  avenue."  While  It  was  to 
be  a  part  of  Forest  Park,  it  was  to  be  con- 
structed and  maintained  as  a  carriage  av- 
enue, by  which  the  grantor  meant  not  mere- 
ly a  passageway  for  carriages,  but  such  a 
highway  as  would  afford  the  occupiers  of 
lots  fronting  on  said  avenue  egress  and  in- 
gress to  and  from  their  premises  "for  ail 
such  carriages  and  teams  as  by  the  regula- 
tions and  rules  governing  the  park  may  be 
allowed  to  run  in  same."  This,  as  well  as 
other  terms  in  the  grant,  is  Indicative  of  a 
purpose  to  dedicate  for  a  public  use,  Hanni- 
bal T.  Draper,  15  Mo.  634.  There  is  no  claim 
that  the  city,  which  became  invested  with 
the  control  of  the  street  as  a  successor  to 
the  county  upon  the  adoption  of  the  scheme 
and  charter,  has  ever  attempted  to  divert  the 
use  of  same  to  other  purposes  than  those 
designated  by  the  grantor,  but  on  the  con- 
trary all  the  official  acts  of  the  municipality. 
In  whatever  department  exercised,  have  been 
In  recognition  of  and  in  conformity  to  the 


terms  of  the  deed  of  grant  These  are  set 
forth  in  detail  in  the  statement  and  their 
repetition  would  serve  no  useful  purpose. 
The  fact  that  the  strip  granted  is  by  the 
terms  of  the  deed  subjected  to  the  "immedi- 
ate government  of  the  commissioners  of  For- 
est Park"  means  such  regulation  as  may  be 
exercised  by  the  commissioners  in  the  con- 
trol of  a  public  street — ^nothing  more.  For 
such  purpose  was  the  grant  made,  and  an 
attempt  to  exercise  other  control  by  the  park 
commissioners  would  defeat  the  very  purpose 
of  the  dedication.  In  short,  the  street  or 
as  now  designated,  Lindell  avenue,  must 
always  be  open  to  the  public  as  a  highway 
under  the  limitations  stated;  and  the  fact 
that  it  remains  a  part  of  the  park  detracts» 
in  no  wise  from  its  use  as  a  street  nor  is  it 
In  any  manner  Inconsistent  with  its  de- 
fined character  as  such.  It  is  too  well  es- 
tablished to  admit  of  argument  that  land 
dedicated  for  street  purjKwes  cannot  thereaft- 
er be  diverted  for  park  purposes.  Under 
any  reasonable  construction  of  the  grant 
therefore,  the  strip  must  remain  a  bigbway, 
and  it  was  so  accepted  and  has  uniformly 
been  so  regacded  by  the  city.  This  fixes  Its 
status  so  far  as  municipal  affairs  are  con- 
cerned. Collier  Est  v.  Wes.  Pav.  Co.,  180 
Mo.  387,  79  S.  W.  947.  Lindell  avraue  is  not 
the  only  instance  of  the  establishment  of 
a  public  street  in  Forest  Park.  There  are 
others,  not  necessary  to  be  enumerated, 
which,  upon  their  dedication,  became  perma- 
nent in  their  nature,  free  from  change  by 
the  park  commissioners,  but  to  an  extent 
subject  to  their  control,  as  Is  that  part  of 
Lindell  avenue  in  question,  but  nevertheless 
subject  to  the  general  control  of  the  city; 
and  unlike  drives  or  roads,  whldi  may  l>e 
abolished  or  changed  as  the  judgment  or 
taste  of  the  commissioners  may  dictate. 

It  was  contended  that  the  city  had  used 
the  avenue  for  general  street  purposes ;  this, 
if  true,  and  In  violation  of  the  terms  of  the 
grant  would  avail  appellants  nothing,  be- 
cause evidence  In  support  of  this  contention 
would  simply  serve  to  show  a  further  dedi- 
cation by  the  dty  to  public  use.  The  es- 
tablishment of  permanent  improvements  on 
said  street  by  the  city  in  accordance  with 
the  demands  of  modem  municipal  life,  such 
as  paving,  lighting,  sewering,  and  placing 
water  mains  therein,  in  no  wise  conflicts 
with  the  terms  of  the  grant,  but  constitutes 
further  evidence  of  the  permanent  public 
character  of  the  street. 

[J]  The  knowledge  and  acquiescence  of  the 
grantor  in  this  work  is  further  proof  of  his 
intention  to  dedicate  this  street  for  public 
use  In  all  that  the  term  implies.  It  is  es- 
tablished that  the  Intention  of  the  owner  to 
dedicate  for  a  public  use  may  be  shown  In 
various  ways,  and  his  approval  of  the  city's 
action  In  this  cose  may  well  be  classified  as 
one  of  same.  Brinck  v.  Collier,  06  Mo.  165; 
Price  V.  Thompson,  48  Mo.  365. 

After  all,  the  real  question  is  ndt  what  Is 
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seemingly  admitted,  viz.,  has  Lindell  arenne 
been  established  and  dedicated  as  a  public 
street,  but  bas  It  been  so  dedicated  as  to  au- 
thorize the  board  of  public  Improvements 
to  designate  It  as  a  boundary  In  the  deter- 
mination of  a  special  taxing  district?  That 
It  has  been  established  as  a  public  street 
for  general  purposes,  both  by  private  deed 
and  public  recognition,  the  facts  sufficiently 
show.  This  character  having  been  establish- 
ed, the  board  of  public  Improvements,  under 
the  fourth  paragraph  of  section  14  of  ar- 
ticle 6  of  the  former  charter  of  the  city  of 
St.  Louis,  is  authorized  to  designate  it  as  a 
boundary  determinative  of  a  district  for 
special   taxation. 

Arguments  as  to  strict  construction  of 
a  grant  and  what  technically  constitutes  a 
dedication,  what  la  "park  use,"  or  the  extent 
of  the  separate  government  of  the  Forest 
Park  commissioners,  as  contradistinguished 
from  the  general  control  of  the  dty  of  St 
Ixmis,  and  the  claim  that  the  grantees  under 
the  Griswold  deed  must  be  confined  literally 
to  the  terms  of  same,  have  but  little  sub- 
stantial weight  in  the  face  of  the  many 
cogent  facts  to  establish  the  dedication  of 
the  strip  as  a  street  and  its  r€i:ognltlon  and 
adoption  as  such  by  the  city. 

We  have  reviewed  the  numerous  cases  cit- 
ed and  discussed  by  counsel  for  appellants 
as  sustaining  their  contention,  but  find  no 
substantial  merit  in  them.  We  therefore 
hold  that  the  judgment  of  the  trial  court 
denjring  the  right  of  appellants  to  the  in- 
junctive relief  prayed  for  should  be  affirmed, 
and  it  is  so  ordered.    All  concur. 


PULLAR  r.  ST.  LOUIS  &  S.  F.  B.  CO. 
(No.  17368.) 

(Supreme  Court  of  Missouri.     Jan.  25,  1916.) 

ArPEAi,  AND  Error  <g=»592,  773— DE'raaMiNA- 

XION— .^PFIBaiANCE. 

Where  ai^pellant  duly  took  and  perfected 
an  appeal,  filing  a  sliort-fonn  transcript,  but 
failing  to  file  an  abstract  of  tlio  record  and  a 
brief  witliin  the  time  required  by  rules  11,  12, 
13,  15  (16»  S.  W.  ix),  the  appeal  will  be  dis- 
missed, and  judgment  cannot  be  afiSrmed  on 
plaintiffs  motion  baaed  on  a  duplicate  tran- 
script. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  261&-2620.  3104,  SIOS- 
3110,  3126;  Dec.  Dig:  «s»5d2,  773.] 

Revelle,  J.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court,  New- 
ton County;  Carr  McNatt,  Judge. 

Action  by  J.  A.  Pullar  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
On  motion  to  affirm.    Appeal  dismissed. 

Mann,  Johnson  &  Todd,  of  Springfield,  and 
O.  L.  Cravens,  of  Neosho,  for  api)ellant 
Slzer  &  Kemp,  of  Monett,  and  Spencer  & 
Donnell,  of  St  Louis,  for  respondent. 


FAHIS,!.  On  the  Bth  day  of  June,  1912, 
respondent  had  Judgment  against  appellant 
in  the  circuit  court  of  Newton  county  for  the 
sum  of  $20,000.  Appellant  duly  took  and 
perfected  an  appeal  from  such  Judgment  to 
this  court,  taking  In  that  behalf  all  requisite 
steps,  none  of  which  are  pertinent  here,  ex- 
cept the  filing  of  a  short-form  transcript 
which  transcript  was  tim^  filed  here  on  the 
3d  day  of  July,  1912. 

Appellant  failed  and  neglected  to  cMnply 
with  our  rules  by  filing  an  abstract  of  the 
record  and  a  brief,  within  the  time  by  our 
said  rules  required,  or  at  all  (rules  11,  12, 
13,  and  15  of  this  court  [169  S.  W.  tx]),  but 
in  lieu  thereof,  for  reasons  sufficient  unto 
itself  for  its  failure  In  that  behalf,  but  not 
pertinent  here,  comes  now  and  asks  leave  to 
dismiss  its  appeal.  Such  dismissal  in  such 
situation,  we  may  order  of  our  own  volition. 
Rule  16  (169  S.  W.  Ix)  of  this  court 

But  res{)ondent'8  counsel,  averring  an  at- 
torney's lien  upon  the  Judgment  appealed 
from,  come  into  this  court  and  file  another  or 
duplicate  short-form  transcript,  and  now  by 
motion  ask  us  not  to  dismiss  the  appeal,  but 
to  affirm  tlie  judgment 

This  identical  controversy,  touching  the 
right  to  an  affirmance  under  a  like  condition 
of  the  record,  arose  in  tlie  case  of  Hermann 
Savings  Bank  v.  Kropp,  decided  at  this  term, 
but  not  yet  officially  reported.  We  there  held 
that  the  apiieal  should  be  dismissed.  That 
case  governs  this.  Let  the  motion  to  affirm 
be  overruled,  and  the  appeal  herein  dismiss- 
ed, without  prejudice  in  any  wise  to  the 
rights  of  the  lienors  to  proceed  as  they  are 
advised  they  are  by  their  rights  entitled  so 
to  do. 

WOODSON,  C.  J.,  and  GRAVES,  BOND, 
and  WALKER,  JJ.,  concur.  REVELLE,  J., 
dissents. 


STATE  ex  rel.  SCHMOHL  v.  ELLISON  et  aL, 

Judges.     (No.  18895.) 

(Supreme  C!ourt  of  Missouri    Dec.  22,  1915. 

Rehearing  Denied  Feb.  9,  1916.) 

1.   InsUHANCK  «=>179— CONSTRDCTION  OF  COK- 
TBACT— POLICT  AND  SUPPLEMENTAL  PoLIOT. 

An  accident  policy  issued  to  plaintiCF,  nam- 
ing his  mother  as  beneficiary  and  insuring 
against  death  from  injury  sustained  "while_  a 
passenger  in  or  on  a  public  conveyance  provid- 
ed by  a  common  carrier  for  passenger  service 
(including  the  platform,  steps,  or  running  board 
of  Milway  or  street  railway  cars),"  and  a  sup- 
plemental policy  on  a  separate  sheet,  separately 
signed,  covering  the  Ufo  of  his  mother,  naming 
him  as  beneficiary,  and  insuring  against  acci- 
dents "while  riding  as  a  passenger  in  a  railway 
pa&senger  car,"  executed  at  the  same  time  and 
covered  by  the  same  premium,  did  not  cover 
the  same  subject-matter  and  created  different 
and  distinct  causes  of  action,  and  hence  could 
uot  be  construed  as  one  contract  to  limit  the 
language  of  the  latter  by  the  language  of  the 
former. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  H  384-390;   Dec.  Dig.  <8=>17».] 
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2.  COTTBTS  «=»91  —  COXJBT  OF  AFPEALS  —  CON- 
FTJCT   WITH    RULINQB  OF   StlPBElOB    COUBT— 

QuABHiNo  Judgment. 

Where  the  holding  of  the  Court  of  Appeals 
entrenches  upon  the  deciBions  of  the  Supreme 
Court,  its  judgment  will  be  quashed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  313,  325,  826;   Dec.  Dig.  <S=>91.] 

Bond,  J.,  dissenting. 

In  Banc.  Certiorari  by  the  State  of  Mis- 
souri, on  the  relation  of  Arthnr  J.  Scbmobl, 
against  James  Ellison  and  others.  Judges  of 
the  Kansas  City  Court  of  Appeals,  to  review 
their  judgment  In  Scbmohl  v.  Travelers'  Ins. 
Co.,  177  S.  W.  1108,  on  the  ground  of  con- 
flict with  the  rulings  of  the  Supreme  Court 
Judgment  quashed. 

Kohert  A.  Brown  and  A.  L.  Guitar,  both  of 
St  Joseph,  for  relator.  O.  C.  Mosman,  of 
Kansas  City,  and  Vinton  Pike,  of  St  Joseph, 
for  Judgment  defendant. 

GRAVES,  J.  The  case  may  be  stated  In 
small  compass.  Judge  Johnson  of  the  Court 
of  Appeals  In  an  (H>lnion  filed  thus  states 
some  o£  the  substantial  facts : 

Arthnr  J.   Schmohl,  Respondent,  v.  Travelers' 

Insurance  Company.  Appellant 

No.  11513. 

Appealed  from  Buchanan  Circuit  Court 
This  is  an  action  on  a  policy  of  accident  in- 
surance issued  b^  defendant  June  7,  1912,  and 
in  force  at  the  time  of  the  injury  and  death  of 
the  assured.  The  defense  is  that  the  cause  of 
the  injury  was  one  for  which  the  policy  provided 
no  indemnity.  A  jury  was  waived,  the  cause 
was  submitted  on  agreed  facts,  judgment  was 
rendered  for  plaintiff,  and  defendant  appealed. 
Defendant  tor  a  premium  paid  by  the  plain- 
tiff, Arthur  J.  Schmohl,  and  upon  his  applica- 
tion, issued  to  him  an  accident  policy  in  which 
his  mother,  Anna  Schmohl,  was  named  as  ben- 
eficiary, and  which  in  its  "Schedule  of  Indemni- 
ties" provided  for  the  payment  of  $10,000  to 
the  beneficiary  in  the  event  of  his  death  result- 
ing from  injuries  sustained  "while  a  passenger 
in  or  on  a  public  conveyance  provided  by_  a 
common  carrier  for  passenger  service  (including 
the  platform,  steps,  or  running  board  of  raiF 
way  or  street  railway  cars)."  Attached  to  this 
policy  and  as  part  of  the  obligations  assumed 
by  defendant  in  consideration  of  the  stipulated 
premium  was  a  supplementary  policy  in  which 
Anna  Schmohl,  the  mother,  was  the  assured,  and 
plaintiff  the  beneficiary.  The  undertaking  of 
defendant  in  this  "supplement"  was  "to  insure 
Anna  Schmohl,  the  mother  of  the  insured  un- 
der, policy  No.  F.  B.  4420.  issued  to  Arthur  J. 
Schmohl  against  loss  resulting  from  bodily  in- 
juries effected  directly  and  independently  of  all 
other  causes  through  external  violent  and  ac- 
cidental means  (suicide,  sane  or  insane,  not  in- 
cluded) while  riding  as  a  passenger  in  a  railway 
passenger  car  or  vessel  llcraised  for  the  trans- 
portation of  passengers,  provided  in  either  case 
by  a  common  carrier  and  propelled  by  mechani- 
cal power."  Mrs.  Schmohl  was  accidentally 
killed  in  Germany,  June  20,  1913,  while  riding 
as  a  passenger  on  a  passenger  train,  and  this 
suit  is  for  the  recovery  of  the  indemnity  pro- 
vided in  the  supplementary  policy. 

Mrs.  Schmohl,  accompanied  by  her  friend, 
Fran  Pauline  Prank,  became  a  passenger  on  a 
train  running  from  Esslinffsn  to  Nuertingen. 
The  cars  were  similar  in  interior  arrangement 
to  the  ordinary  American  passenger  coach,  but 
the  train  was  not  vestibnied  and  the  platforms 


at  the  ends  of  the  cars  were  uninclosed.  Whei« 
two  cars  were  coupled  together  there  was  rather 
a  wide  space  between  the  platforms  which  was 
spanned  by  a  sheet  iron  folding  bridge  slightly 
arched.  A  person  in  going  from  one  car  to  the 
next  would  cross  this  bridge  which  was  not  pro- 
vided with  guards.  On  the  inside  of  the  door 
of  each  car  a.  notice  was  posted  which  read: 
"Stepping  onto  the  platform  and  stepboard 
while  the  car  is  in  motion  is  forbidden." 

Mrs.  Frank  testified  that  before  boarding  the 
train,  Mrs.  Schmohl  spoke  of  not  feeling  well, 
that  she  was  cold,  "that  everything  around  her 
Kecmcd  to  dance  in  a  circle,  and  that  she  bad  a 
feeling  as  if  spiders  were  running  up  her  legs." 
After  the  train  started  and  while  they  were 
seated  in  a  car,  Mrs.  Schmohl  declared  her  in- 
tention of  going  to  the  next  car,  to  see  if  a  mu- 
tual friend  who  was  intending  to  go  on  that 
train  were  there.  Mrs.  Frank  testified,  "I  dis- 
suaded her  from  doing  so,  saying  that  passen- 
gers were  forbidden  to  leave  the  car  while  the 
train  is  in  motion  and  that  a  penalty  is  at- 
tached to  doing  BO."  This  warning  was  disre- 
garded. Mrs.  Schmohl,  replying  that  "she  al- 
ways does  it  in  America,"  left  her  seat  and  pro- 
ceeded to  the  platform.  Mrs.  Frank  observed 
her  as  she  disappeared  through  the  door.  No 
one  saw  her  fall  from  the  train,  and,  as  stated 
in  the  agreed  facts,  "it  does  not  appear  and  is 
not  known  by  what  means  or  from  what  cause 
deceased  fell  or  was  thrown  from  said  platform 
or  steps."  It  is  agreed  that  "after  she  had 
passed  through  the  door  onto  the  platform  and 
while  on  the  platform  aforesaid,  she  fell  or 
was  thrown  from  the  train  to  the  ground,  re- 
ceiving injuries  from  whirfi  she  instantly  died." 

The  only  reasonable  inference  that  may  be 
drawn  from  the  disclosed  facts  and  circum- 
stances is  that  the  assured  accidentally  fell  or 
was  thrown  b^  the  motion  of  the  train  while  she 
was  endeavoring  to  pass  from  one  car  to  an- 
other. The  burden  is  upon  plaintiff  to  show 
that  the  cause  of  his  mother's  death  was  acci- 
dental and  violent.  The  latter  fact  being  eon- 
ceded,  the  existence  of  the  former  will  be  pre- 
sumed in  the  absence  of  proof  to  the  contrary. 
In  showing  a  violent  cause  plaintiff  made  out 
a  prima  facie  case  of  an  accidental  cause.  In- 
surance Co.  V.  McConkey,  127  U.  S.  661,  8  Sup. 
Ct  1360,  32  Li.  Ed.  308;  Travelers'  Ins.  Co.  v. 
Melick.  65  Fed.  178,  12  O.  O.  A.  544,  27  K  K. 
A.  629:  Paul  v.  Travelers'  Ins.  Co.,  112  N.  T. 
472,  20  N.  E.  347,  3  L.  R.  A.  443,  8  Am.  St 
Rep.  758;  Lovelace  v.  Travelers'  Ins.  Co.,  12ft 
Mo.  104,  28  S.  W.  877,  30  L.  R.  A.  209.  47  Am. 
St  Rep.  638;  CoUins  v.  Fidelity  &  Casualty 
Co.,  «3  Mo.  App.  253:  Phelan  v.  Travelers' 
Ins.  Co.,  38  Mo.  App.  640;  Young  v.  Railway 
Mail  Ass'n,  126  Mo.  App.  335,  103  S.  W.  557; 
Beile  v.  Travelers'  Protective  Ass'n  of  America. 
155  Mo.  App.  629,  135  S.  W.  497. 

It  is  conceded  the  accident  occurred  while  Mrs. 
Schmohl  was  riding  upon  a  moving  train  oa 
the  open  platform  or  unguarded  bridge,  and, 
therefore,  while  she  was  not  in  the  interior  of 
a  passenger  car  and  the  principal  question  for 
our  solution  is  whether  or  not  she  was  "riding 
as  a  passenger  in  a  railway  passenger  cai^ 
within  the  meaning  the  supplementary  policy 
was  intended  by  the  parties  to  give  to  thai 
term. 

Later  cm  in  the  opinion  the  learned  JurUft 
takes  up  both  provisions  In  the  two  policies, 
and  ultimately  holds  that  the  words  used  in 
the  supplemental  policy  restricts  the  right 
of  the  bniefldary  therein,  relator  herein,  to 
recovery  only  for  such  accident  as  might  have 
occurred  to  relator's  mother  whilst  actually 
within  the  car  In  which  she  was  riding.  This 
holding  of  course  defeated  relator's  actton, 
for  the  reas<m  that  the  accident  occurred 
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whilst  on  the  platform  of  tbe  car  and  not 
whilst  the  deceased  was  within  the  car.  This 
ruling,  It  Is  averred,  is  contrary  to  our  rul- 
ings, and  hence  the  case  Is  here. 

I.  It  will  be  observed  from  the  statement 
of  this  case  that  there  can  be  but  two  pos- 
sible questions.  First,  whether  the  Court 
of  Appeals  was  wrong  in  holding  that  the  two 
contracts  must  be  considered  as  one,  and,  sec- 
ondly, if  right  in  this  construction,  whether 
or  not  their  views  upon  the  merits  of  the 
case  Is  diverse  frcan  views  previously  express- 
ed by  this  court  Of  course,  there  would  also 
be  the  question  as  to  whether  or  not  the  con- 
struction of  the  language  In  the  supplemental 
contract  was  In  accord  with  the  views  of  this 
court.  This  case  was  tried  upon  an  agreed 
statement  of  facts  which  Is  not  set  out  In 
the  opinion,  yet  the  substance  thereof  Is  so 
set  out  The  learned  Judge  of  the  Court  of 
Appeals  says : 

The  weight  of  authority  supports  the  view 
that  such  expressions  in  an  accident  policy  as 
"riding  in  or  on  a  public  conveyance"  operated 
by  a  common  carrier  for  the  transportation  of 
passengers  should  be  construed  as  extending  the 
Bability  of  the  insurer  to  injuries  received  while 
the  insured  is  upon  tbe  platform  of  a  moving 
train.  The  term  "public  conveyance,"  when 
applied  to  a  passenger  train  on  a  steam  railway, 
refers  to  the  train,  and  not  to  any  particular 
unit  which  enters  into  its  composition.  A  pas- 
senger is  in  or  on  a  public  conveyance  when  he 
is  riding  as  a  passenger  inside  a  car,  on  the 
platform  of  a  car,  or,  as  in  the  Berliner  Case, 
when  he  is  riding  on  the  locomotive  by  invita- 
tion. And  we  agree  with  Judge  Thayer's  view 
in  the  Vandecar  Case  that  to  construe  the  word 
"in"  used  in  the  phrase  "in  a  passenger  con- 
veyance" as  meaning  only  inside  a  passenger 
car,  is  highly  technical  and,  in  our  opinion, 
ignores  the  significance  that  should  be  attached 
to  the  selection  by  the  insurer  of  the  word  "con- 
veyance" which,  generally,  is  understood  as  re- 
ferring to  the  entire  train.  As  he  well  ob- 
serves, people  in  ordinary  cwiversatitm  employ 
the  terms  ''by  train,"  "on  a  train,"  and  "in  a 
train"  as  synonymous,  and  it  would  be  just  as 
sensible  to  say  that  ''in  a  train"  requires  the 
insured  to  be  inside  a  passenger  car  as  to  say 
that  "in  a  passenger  conveyance"  was  intended 
to  have  no  other  meaning.  All  rules  for  the  ju- 
dicial interpretation  of  language  employed  In 
written  contracts  are  merely  a  means  to  an 
end;  the  end  being  to  ascertain  and  enforce  the 
mutual  intention  of  the  parties.  Such  intention 
is  to  be  gathered  from  the  whole  instrument  by 
weighing  and  giving  proper  consideration  to_  all 
pertinent  stipulations  and  expressions.  Since 
the  ordinary  man  who  makes  contracts  is  not 
expert  in  orthography,  words  should  be  given 
their  common  everyday  meaning,  and  definitive 
refinements  should  be  ignored. 

With  these  rules  in  mind  we  turn  to  the  poli- 
cy to  gather  from  all  its  terms  and  provisions 
the  expressed  mutual  intention  of  tho  parties 
with  respect  to  the  liability  defendant  eRsumed 
for  injuries  Mrs.  Schmohi  might  receive,  while 
traveling  on  steam  railways.  While  the  cove- 
nants in  the  supplementary  policy  were  inde- 
pendent and  divisible,  both  policies  were  parts  of 
the  same  transaction,  were  supported  by  a  sin- 
gle consideration,  and  were  one  contract  In 
substance,  defendant  agreed  to  insure  plaintiff 
and  his  mother  for  the  stated  premium  and 
prescribed  the  terms  upon  which  it  would  be- 
come liable  as  an  insurer  for  personal  injuries 
to  each.  To  plaintiff  it  said  :  'Off  your  death  re- 
sults from  injuries  yon  received  while  a  passen- 
ger in  or  on  a  pnbUc  conveyance  provided  by  a 


common  carrier,  including  the  platforms  of 
railway  cars,  we  will  pay  ^our  mother  $10,000," 
expressly  granting  to  plautiff,  who  is  a  young 
man,  permission  to  ride  on  the  platform  of  cars, 
but  as  to  injuries  the  mother  might  receive,  tbe 
liability  defendant  assumed  was  hedged  about  by 
most  restrictive  language.  Not  only  was  no 
express  permission  given  her  to  ride  upon  car 
platforms  while  the  train  was  in  motion,  bat 
the  broader  term  "in  or  on  a  public  conve.vance" 
employed  in  the  principal  policy  was  narrowed 
in  the  supplementary  policy  to  "in  a  railway 
passenger  car."  If  common  sense  is  to  prevail, 
as  it  should,  in  the  construction  of  contracts, 
can  there  be  an^  reasonable  doubt  that  defend- 
ant clearly  provided  for  immunity  from  liability, 
except  for  injuries  this  comparatively  old  and 
inactive  woman  might  sustain  while  riding  inside 
a  passenger  car?  Circumstances  alter  cases. 
As  shown,  "in,"  "on,"  and  "by"  may  be  used 
as  synonyms,  and  so  may  "in"  and  "inside." 
The  context  and  disclosed  contractual  purposes 
must  often  decide.  Ilaintiff's  interpretation  of 
"in  a  railway  passenger  car"  gives  that  phrase 
the  same  meaning  and  scope  as  the  phrase  em- 
ployed in  the  principal  policy  to  define  the  lia- 
bility for  injuries  to  plaintiff,  with  its  express 
permission  to  him  to  ride  on  car  platforms. 
Obviously  the  parties  did  not  intend  the  lia- 
bility of  the  insurer  should  be  the  same  in  either 
event  but  did  endeavor  to  restrict  liability  for 
injuries  to  Mrs.  Schmohi  to  those  she  might  re- 
ceive while  riding  inside  a  passenger  car. 

The  learned  trial  judge  erred  in  rendering 
judgment  for  plaintiff.  The  judgment  is  re- 
versed. 

Thla  portrays  clearly  the  views  of  the  Court 
of  Appeals.  They  are :  (1)  That  the  two  con- 
tracts must  be  construed  together  to  get  the 
Intent  of  the  supplemental  contract;  and  (2) 
when  thus  construed  together,  the  meaning 
of  tbe  latter  Is  that  no  recovery  can  be  had, 
unless  tbe  accident  occurred  whilst  the  de- 
ceased was  "In  a  passenger  car"  and  not  while 
she  was  on  the  platfonn  thereot  We  have 
therefore,  first,  the  question,  whether  under 
our  rulings  the  Court  of  Appeals  was  rl^t  In 
holding  that  the  two  contracts  must  be  con- 
strued together ;  and,  secondly,  If  they  must 
be  so  constmed,  whether  or  not  the  construc- 
tion given  violates  onr  holdings.  There  may 
also  be  the  further  question,  whether  or  not, 
if  the  Court  of  Appeals  erred  In  holding  that 
the  two  Instmments  mtist  be  construed  to- 
gether the  said  court  was  In  error,  according 
to  our  rulings  in  giving  to  the  supplemental 
contract  the  construction  given.  These  ques- 
tions we  take  up  In  order. 

[1]  II.  It  will  be  observed  that  the  Court 
of  Appeals  says  that  the  supplemental  con- 
tract was  attached  to  the  principal  c(»itract 
Copies  of  the  two  contracts  are  In  the  record. 
As  a  matter  of  fact  they  are  on  separata 
sheets,  but  this  much  we  can  gather  from  the 
statement  of  facts  given  by  the  learned  Jus- 
tice who  wrote  the  opinion.  The  two  papers 
refer  to  different  subject-matters;  1.  e.,  one 
to  indemnity  for  the  accidental  Injury  of 
Arthur  J.  Schmohi,  and  the  other  to  In- 
demnity for  an  accidental  injury  to  Anna 
Schmohi.  In  the  principal  policy  the  obliga- 
tion to  pay  Is  from  the  Insurance  company 
to  Anna  Schmohi,  whilst  In  the  latter  the  ob- 
ligation Is  upon  the  part  of  the  Insurance 
company  to  Arthur  J.  Scbmohl.    3%e  con- 
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tracts  are  separately  signed.  The  main  con- 
tract by  the  Insurance  company  and  Arthur 
J.  Schmohl,  the  "Supplement,"  as  It  Is  headed 
and  styled,  Is  signed  by  the  Insurance  com- 
pany and  Anna  Schmohl.  In  these  regards 
the  two  Instruments  are  wholly  separate 
and  distinct,  creating  entirely  different  obli- 
gations and  liabilities.  The  only  things  In 
common  are:  (1)  That  the  two  Instruments 
were  executed  at  the  same  time;  and  (2) 
that  a  single  premium  seems  to  have  covered 
both  contracts.  What  proportion  was  to  car- 
ry the  one  or  the  other  does  not  appear.  The 
Court  of  Appeals  says: 

"While  the  covenants  In  the  supplementary 
policy  were  independent  and  divisible,  both  pol- 
icies were  parts  of  the  same  transaction,  were 
supported  by  a  single  consideration  and  tnere 
one  contract."     (The  italics  are  ours.) 

The  court  might  have  added  that  the  cove- 
nants were  not  only  ind^>endent  and  divisi- 
ble, but  were  very  different  The  two  con- 
tracts do  not  cover  the  same  subject-matter, 
and  as  a  fact  create  different  and  distinct 
causes  of  action.  They  are  executed  by  dif- 
ferent parties,  and  holding  that  they  con- 
stituted one  contract  for  the  purpose  of  lim- 
iting the  language  of  the  one  by  the  terms 
of  the  other  was  error.  Not  only  was  it  er- 
ror, but  It  was  In  violation  of  our  rule  In 
Trabue  r.  Insurance  Co.,  121  Mo.  75,  25  S. 
W.  848,  23  L.  B.  A.  719,  42  Am.  St  Rep.  523, 
wherein  we  held  that  although  the  two  sub- 
ject-matters of  Insurance  were  In  fact  cov- 
ered by  one  policy  or  contract,  yet  we  should 
separate  the  provisions  of  the  contract,  as  we 
found  the  same  applicable  to  the  different 
subject-matters  of  Insurance.  The  subject- 
matters  of  the  two  contracts  here  are  as  dis- 
tlnct  as  they  were  there.  The  ruling  Is  like- 
wise violative  of  our  rule  in  Owlngs  v.  Mc- 
Eenzle,  133  Mo.  323,  33  S.  W.  802,  40  L.  R. 
A  154,  where  we  discuss  the  doctrine  as  to 
what  is  necessary  to  make  two  Instruments, 
executed  at  the  same  time,  one  contract 

III.  The  Court  of  Appeals  c<»icede  In  the 
qpinlon  before  us,  that  unless  they  can  limit 
the  meaning  of  the  language  used  in  the  sup- 
plemental contract,  by  the  language  found  in 
the  main  contract,  then  the  words  used  In 
the  supplemental  contract  "while  riding  as  a 
pas.senger  In  a  railway  passenger  car"  are 
broad  enough  to  entitle  recovery  for  an  ac- 
cident happening  on  the  platform  of  such  a 
car.  Holding  as  we  do  that  such  court  could 
not  call  these  two  Instruments  one  contract 
for  the  purpose  of  limiting  the  meaning  of 
this  language  in  the  contract  sued  on  in  this 
case,  it  follows  that  by  their  own  concession 
the  opinion  Is  wrong.  Their  holding  Is  pred- 
icated solely  on  the  ground  that  they  could 
give  this  language  a  limited  meaning  by  read- 
ing It  In  connection  with  the  other  contract 
Standing  alone  tbey  say  the  plaintiff  Is  en- 
titled to  recovery,  and  on  that  proposition  cite 
and  discuss  the  cases. 

[1]  If  they  Intrench  upon  the  decisions  of 


this  court  In  holding  the  two  fnstruments 
to  be  one  contract,  as  we  hold,  it  necessarily 
follows  that  their  Judgment  should  be  quash- 
ed; and  it  is  so  ordered.  Other  questions 
raised  become  immaterial  under  the  above 
vlewa  AU  concur,  except  BOND,  J.,  who  dis- 
sents. 


STATE  ex  rel.  O'MALLEY  v.   REYNOLDS 
et  al..  Judges  of  St.  Louis  Court  of  Ap- 
peals.    (No.  18385.) 
(Supreme  Court  of  Missouri.     Dec.  22,  1915. 
Rehearing  Denied  Feb.  9,  1916.) 

1.  Mecdanics'   Ijxnb  ®=>134  —  SumoiENCT 

OF   CI.AIM. 

A  lien  account  must  fairly  apprise  the  own- 
er and  the  public  of  the  nature  and  amount  of 
the  demand  asserted  as  a  lien,  and  it  must  dis- 
close on  its  face  that  the  demand  is  within  the 
Uen  law,  and  must  be  fairly  itemized,  showing 
what  the  materials  are  and  the  work  that  was 
done  and  the  price  charged. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  {  208;   Dec  Dig.  <S=9l34.] 

2.  Mechanics'    Liens    «ts>189  —  Fosx    or 
Olaim— Descbiption— Abbbkviations. 

A  lien  account  filed  by  a  lumber  company 
for  lumber  described  in  abbreviations  and  trade 
terms  known  and  understood  by  business  men 
in  the  trade,  complies  with  Rev.  St  1909,  { 
8217,  declaring  that  a  just  and  true  account  of 
the  demand  shall  be  filed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $}  234-236;  Dec.  Dig.  «=> 
139.] 

3.  MxcHAinoa'  Liens  «=>149— Aooount— In- 

ADEQUACV. 

An  owner  against  whom  a  lien  for  mate- 
rials furnished  a  contractor  erecting  a  building 
for  the  owner  is  claimed,  may  not  complain  be- 
cause the  hen  account  does  not  contain  all  the 
items  for  which  a  Uen  may  have  been  maintain- 
ed, in  the  absence  of  bad  naith  of  the  lien  claim- 
ant 

[Bd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  (3ent  Dig.  §§  256-259;  Dec.  Dig.  «=» 
149.] 

4.  Mechanics'  Liens  €=>149  —  Account  — 

CONSOUDATINO  ItEUS. 

That  a  lien  account  for  materials  furnished 
a  building  contractor  consolidated  in  one  undat- 
ed item  a  few  charges  for  lienable  materials, 
does  not  invalidate  the  whole  lien  account 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f§  256-259;  Dec.  Dig.  <Ss» 
149.] 

5.  Mechanics'  Liens '€=>149  —  Account  — 
Dating  Items. 

Where  a  lien  account  showed  that  the  ma- 
terials for  which  a  lien  was  demanded  were  fur- 
nished between  given  dates  falling  within  the 
beginning  and  close  of  the  account,  the  absence 
of  dates  in  connection  with  particular  items  in 
the  account  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §§  256-259;  Dec.  Dig.  <&=> 
149.] 

6.  Mechanics'  Liens  <S=»149  —  Account  — 

CoNSOLinATINO  Iteus. 

That  a  lien  account  for  materials  consoli- 
dated in  one  undated  account  several  charges, 
did  not  invalidate  the  claim  as  to  the  consolidat- 
ed items  in  the  absence  of  any  proof  of  fraud  or 
bad  faith,  or  resulting  injury,  where  the  con- 
solidated item  showed  that  each  item  was  for 
material  of  the  same  grade,  quality,  character. 
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«nd  price,  and  wbich,  in  the  aggregate,  included 
the  identical  quantity  of  material  and  the  iden- 
tical amount  charged  in  the  consolidated  item, 
the  whole  heing  lienable. 

[E3d.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  §S  256-239;  Dec.  Dig.  «=» 
149.] 

In  Banc.  Certiorari  by  the  State  of  Mis- 
souri, on  the  relation  of  Prank  C.  O'Malley, 
administrator  of  Margaret  O'Malley,  de- 
ceased, against  Hon.  George  D.  Reynolds 
and  others.  Judges  of  the  St.  Louis  Court 
of  Appeals,  to  review  a  Judgment  (168  S. 
W.  244).    Writ  quashed. 

Frank  C.  O'Malley,  of  St  Louis,  In  pro. 
per.  Robert  W.  Hall,  of  St  Louis,  for  re- 
spondents. 

BLAIR,  J.  Relator  was  the  defendant  in 
the  circuit  court  of  the  city  of  St  Louis  In 
a  mechanic's  lien  suit  In  which  Judgment 
went  for  him.  The  plalnttfC  in  that  court 
the  Banner  Lumber  Company,  appealed  to 
the  St  Louis  Court  of  Appeals,  which  re- 
versed the  Judgment  and  remanded  the 
cause  for  new  trial  (168  S.  W.  244),  where- 
upon relator  sued  out  this  writ  of  certiorari, 
bringing  here  the  record  of  the  Court  of  Ap- 
peals. 

In  his  brief,  relator  confines  the  questions 
he  raises  to  those  he  asserts  arise  out  of  the 
tocts  stated  in  the  opinion  of  the  Court  of 
Appeals.  Not  being  asked  to  go  beyond  the 
opinion  of  that  court  for  the  facts,  the  ques- 
tion whether  we  can  do  so  is  not  involved. 
Relator  contends  that  the  Court  of  Appeals 
foiled  to  follow  designated  controlling  deci- 
sions of  this  court  upon  the  question  as  to 
(1)  the  sufficiency  of  the  description  in  the 
lien  paper,  or  account  of  plaintiff's  demand 
of  the  materials  furnished ;  and  (2)  the  suf- 
ficiency of  the  evidence  offered  In  support 
of  the  lien  account  The  facts  pertinent  to 
each  of  these  contentions,  as  here  presented, 
win  be  stated  in  connection  with  the  dis- 
cussion of  the  questions  of  law  raised  for  de- 
dsicm. 

1.  The  Court  of  Appeals,  in  Its  opinion,  de- 
scribes the  Hen  statement  or  "account  of  the 
demand,"  In  so  far  as  it  concerns  the  Is- 
sue here,  as  follows: 

"It  (the  lien  statement]  sets  ont  that  the 
plaintiff,  with  a  view  to  avail  itself  of  the  benefit 
of  the  mechanic's  lien  statute  'files  the  account 
below  set  forth  for  the  work  and  labor  done 
and  materials  furnished  by  it  under  contract 
with  J.  J.  Robson,  contractor,' "  etc. 

Then  follows  the  description  of  the  prop- 
erty with  the  statement  that  the  account 
filed  is  "as  per  Itemized  bill  attached  hereto 
and  marked  'Exhibit  A.'"  Then  follows 
Exhibit  A,  which  sets  out  the  account  of 
plaintiff  with  Robson,  the  contractor.  It  Is 
dated  April  1,  1908,  and  Is  on  office  station- 
ery of  the  Banner  Lumber  Company.  The 
various  columns  are  headed  "Date,"  "Piec- 
es," "Sizes,"  "Length,"  "Feet,"  "Prices," 
"Amount"  "Total."  The  account  contains  a 
long  list  of  debit  Items  expressed  chiefly  by 


abbreviations  and  trade  terms.  Among  a 
number  of  credit  Items  appear  cash  credits 
on  account  of  "lumber,"  "millwork,"  and 
"lath,"  respectively. 

Except  as  hereafter  noted,  these  are  all 
the  facts  appearing  from  the  opinion  of  the 
Court  of  Appeals  bearing  upon  the  character 
of  the  lien  statement  or  account  so  far  as 
concerns  the  description  of  the  materials  fur- 
nished. Upon  these  facts,  after  discussing 
and  quoting  from  numerous  decisions,  the 
Court  of  Appeals  held: 

"It  would  appear  that  the  lien  account  here 
in  question  sufficiently  reveals  the  material  for 
which  the  lien  is  sought  to  apprise  the  owner 
and  the  public  of  the  nature  thereof,  and  to  dis- 
close that  the  demand  is  one  within  the  lien 
law." 

Relator  insists  this  conclusion  Is  in  con- 
flict with  certain  decisions,  including  the 
following  decisions  of  this  court:  Mitchell 
Planing  Mill  Co.  y.  AlUson,  138  Mo.  50,  40 
S.  W.  118,  60  Am.  St  Rep.  544;  Grace  v. 
Nesbitt,  109  Mo.  9,  18  S.  W.  1118 ;  Rude  v. 
Mitchell,  97  Mo.  373,  11  S.  W.  225. 

[1]  The  principle  announced  In  those  cases 
which  relator  contends  Is  contravened  by 
the  decision  of  the  Court  of  Appeals  in  the 
record  before  us  is  that : 

"The  account  which  this  law  contemplates  is 
such  a  statement  of  the  claim  as  fairly  apprises 
the  owner  and  the  public  of  the  nature  and 
amount  of  the  demand  asserted  as  a  lien.  The 
account  may  consist  of  one  or  more  items.  It 
may  be  all  on  one  side  or  mutual  in  its  showing. 
To  be  valid,  it  must  disclose  on  its  face  that  the 
demand  is  a  sort  within  the  terms  of  the  lien 
law.  When  it  calls  for  a  just  and  true  account 
it  means  a  fairly  itemized  account  showing 
what  the  materials  are  and  the  work  that  was 
done  and  the  price  charged  so  that  it  can  be 
seen  from  the  face  of  the  account  that  the  law 
gives  a  lien  therefor." 

[2]  The  specific  complaint  relator  makes  is 
that  the  "lien  paper  does  not  show  on  its  face 
what  it  is  for."  This  objection  in  the  circum- 
stances of  this  case  amounts  to  a  complaint 
that  the  Court  of  Appeals'  description  of  the 
lien  account  shows  that  the  account  did  not 
describe  the  materials  furnished  in  the  man- 
ner required  by  the  statute  as  construed  In 
the  cases  cited. 

The  real  objection  relator  makes  to  the 
lien  account  is  that  the  account  does  not  suf- 
ficiently set  out  the  character  of  the  ma- 
terials furnished ;  and  the  sole  question  this 
objection  presents,  when  the  Court  ot  Ap- 
peals' statement  of  facts  In  this  connection 
is  analyzed,  is  whether  a  description  of  ma- 
terials furnished  when  made  In  abbrevia- 
tions and  trade  terms  Is  a  compliance  with 
the  statutory  requirement  that  a  "Just  and 
true  account  of  the  demand  shall  be  filed." 
Section  8217,  R.  S.  1909. 

In  Henry  t.  Plitt,  84  Mo.  loc.  dt  241,  and 
Lumber  Co.  T.  Edward  B.  Stoddard  Co.,  113 
Mo.  App.  loc.  dt  314,  315,  88  S.  W.  774,  It 
was  held  that  the  use  of  abbreviations  and 
trade  terms  In  the  description  of  the  items 
of  the  account  was  permissible.  In  Henry 
v.  Plltt,  an  item  reading  "May  8,  1880—3,  2, 
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12,  16.  96.  ♦  •  •  17%  ♦  ♦  •  $1.68," 
under  a  beading  Indicating  that  the  figures 
related  to  lumber,  was  held  sufficient;  the 
court  saying  the  flgnres  were — 
"known  to  business  men  to  mean,  when  applied 
to  a  lumber  account,  that  on  the  8th  day  of  May, 
1680,  there  were  furnished  8  pieces  of  lumber 
2x12  inches  in  thickness  and  width,  and  16  feet 
lone,  aggregating  06  feet  of  lumber,  which,  at 
$17%  per  thousand,  result  in  $1.68  for  the 
value  thereof." 

We  have  the  record  in  that  case  before 
ns.  The  heading  of  the  account  which  is 
there  said  (84  Mo.  loc.  dt  241)  to  "show 
that  the  figures  relate  to  lumber"  reads  as 
follows: 

"Henry,  Barker  &  Coatsworth, 
"Wholesale  and  Retail  Dealers  in  Lumber,  Lath, 

Shingles,    Doo^    Sash,    Blinds,    Moulding, 

Lime,  Plaster,  Bair,  Cement,  Building  Paper 

and  Paints. 
"Sold  to  J.  S.  Sontberland  k  Co.,  contractors 
with  Mr.  A.  M.  PUtt,  Kansas  aty.  Mo." 

Then  follows  the  account  of  several  pages, 
a  large  per  cent,  of  the  Items  in  which  are 
similar  to  that  set  out  in  the  opinion.  In 
that  case,  as  In  this,  the  aocoont  was  upon 
a  bill  head  or  stationery,  which  first  stated 
the  name  of  the  lien  claimant,  and  then  dls- 
cloeed  the  character  of  its  business.  In  that 
case  there  was  an  express  statement  that  the 
claimant  was  In  the  lumber  buslnesa  In 
this,  there  appears  an  equivalent  disclosure, 
In  that  the  heading  shows  that  the  claimant 
is  a  lumber  company;  that  it  is  a  corpora- 
tion is  apparent  from  its  bringing  the  suit 
as  it  did ;  being  a  business  corporation  its 
name,  necessarily,  designates  its  business. 
Section  3339,  R.  S.  1909. 

From  the  facts  stated  by  the  Court  of  Ap- 
peals it  is  clear  the  lien  account  in  this 
case  is  well  within  the  rule  announced  In 
Henry  v.  PUtt,  supra. 

Further,  it  is  stated  in  the  opinion  of  the 
Court  of  Appeals  that  the  purpose  of  the 
suit  was  to  enforce  a  lien  for  labor  and  ma- 
terials "for  the  erection  of  certain  buildings." 
In  view  of  the  fact  that  no  point  was  made 
upon  It,  we  are  at  liberty  to  assume  that  the 
lien  account  contained  a  statement  of  that 
Character,  describing  the  buildings. 

From  what  has  been  said.  It  appears,  there- 
fore, that  the  Banner  Lumber  Company,  a 
corporation  engaged  in  the  lumber  business, 
filed  this  lien  account  for  the  purpose  of  fix- 
ing a  lien  upon  certain  described  property 
for  materials  nsed  in  the  construction  of 
designated  buildings,  and  that  the  items  of 
the  Hen  account  are  for  materials  which  are 
described  In  abbreviations  and  trade  terms 
known  and  understood  by  business  men  as 
in  use  in  the  trade  in  which  plain- 
tiff's name  disclosed  it  was  engaged. 
The  Court  of  Appeals  so  held,  in 
effect.  That  this  sort  of  description  of  the 
materials  is,  in  such  circumstances,  suffi- 
cient under  the  statute  (section  8217,  R.  8. 
1909)  we  have  no  doubt,  and  so  held  In  the 
PUtt  C3ase.     The  Uen  accoimt  contemplat- 


ed by  the  law  "is  such  a  statement  of  the 
claim  as  fairly  apprises  the  owner  and  the 
public  of  the  nature  find  amount  cf  the  de> 
mand  asserted  as  a  Uen."  MitcbeU  Planing 
Co.  V.  Allison,  188  Mo.  loc.  cifc  66,  40  S.  W. 
121,  60  Am.  St.  Rep.  544.  These  Hens  "should 
not  be  defeated  on  mere  technical  grounds." 
Rude  V.  Mitchell,  97  Mo.  loa  dt  874,  11 
S.  W.  227.  The  statute  is  remedial  "and 
should  be  construed  with  reasonable  Uberal- 
Ity."  What  Is  requisite  Is  a  "substantial  conn 
pllance  with  all  the  requirements  of  the  stat- 
ute, according  to  its  reasonable  intent"  Grace 
V.  Nesbitt,  109  Mo.  loc.  dt  17,  18  S.  W.  112a 
These  decisions  are  those  which  relator  In- 
sists are  opposed  to  the  decision  of  the  Court 
of  Appeals  upon  the  question  before  us.  We 
discover  nothing  In  them  contrary  to  the  con- 
dusion  reached  by  the  court  in  Henry  ▼. 
Plitt,  supra,  and  think  that  case  exactly 
in  point,  correct  in  prindple,  and  decisive  of 
the  question.  There  Is  ample  authority  out- 
side this  Jurisdiction  supporting  the  same 
proposition.  Other  dedsions  of  the  Courts 
of  Appeals  approach  the  same  ruUng  close- 
ly. The  case  of  Dwyer  Brick  Works  v.  Flana- 
gan et  al.,  87  Mo.  App.  340,  need  not  be 
critically  examined,  since  it  Is  apparent  it  is 
distinguishable  from  this  case. 

[3]  2.  Relator's  second  contention  is,  In 
substance,  that  there  is  no  substantial  evi- 
dence tending  to  support  the  lien  account 
Thla  insistence  is  grounded  upon  the  foUow- 
Ing  facts.  In  the  drcuit  court,  plaintUT 
attached  to  the  petition  an  account  maiited 
"Exhibit  A,"  and  referred  to  in  the  petltl<Hi 
as  "a  bill  of  particulars."  The  Court  of  Ap- 
peals finds  this  exhibit  differed  in  some  re- 
spects from  the  Uen  account  In  the  first 
plade,  it  contained  items  of  the  value  of 
$2.46  In  addition  to  those  appearing  in  the 
Uen  account  Also,  it  contained  more  items 
than  the  Uen  account;  this  resulting  from 
the  subdivision  in  the  exldbit  of  some  of  the 
items  of  the  lien  account  Illustrating  this, 
the  Court  of  Appeals  says  the  ninth  item  in 
the  lien  account  was  undated  and  for  7,790 
feet  of  star  yeUow  pine  flooring.  In  the  ex- 
hibit this  item  was  "subdivided  into  aix 
items,  whch  are  scattered  through  the  latter 
account,"  and  the  resulting  items  are  given 
dates.  There  were  several  instances  of  tlds 
sort,  though  it  is  fairly  inferable  that  relative- 
ly a  small  number  of  items  were  affected.  The 
evidence  taken  before  the  first  referee  was 
directed  to  the  proof  of  the  various  Itemsr 
as  set  out  in  the  exhibit  attached  to  the  pe- 
tition. The  referee's  report  being  set  aside, 
the  petition  was  amended  so  as  to  conform 
It  exactly  to  the  Uen  account.  The  cause 
was  then  referred  to  a  second  referee  and 
submitted  to  him  upon  the  evidence  taken  be- 
fore the  first  referee.  Rdator  contends  there 
was,  consequently,  a  total  foilure  of  proof; 
since,  he  says,  plaintiff  "by  proving  one  ac- 
count necessarily  disproved  the  truth  and 
Justice  of  his  Own  Uen  paper."    The  Court  of 


746 


182  SOUTHWESTERN  REPORTER 


(Mo. 


Appeals  decided  against  him  on  tills  qaes- 
tion,  and  he  urges  this  holding  conflicts  with 
the  de<!lslon  In  Coe  y.  Ritter,  86  Mo.  loc.  dt. 
287.  In  that  case  pialntlS  brought  ejectment, 
claiming  under  a  deed  of  trust  record  August 
9,  1873.  Defendant's  title  depended  upon  a 
sale  under  a  Judgment  in  a  mechanic's  Hen 
suit  In  which  the  claimant  had  Judgment 
DO  September  21,  1874,  upon  a  lien  account, 
the  first  Item  in  which  was  charged  as  of 
September  2,  1873,  over  three  weeks  after 
the  trust  deed  was  recorded.  Neither  the 
trustee  nor  the  beneficiary  In  the  trust  deed 
was  a  party  to  the  proceeding.  On  the  trial, 
defendant  offered  to  show,  contrary  to  the 
dates  of  the  lien  account,  that  the  materials, 
upon  the  furnishing  of  which  the  Hen  de- 
pended, were  actually  furnished,  in  part,  pri- 
or to  the  recording  of  the  trust  deed  under 
which  plaintiff  claimed.  Upon  those  facts, 
this  court  held.  In  substance,  that  the  tenure 
of  those  Interested  in  land  ought  not  to  be 
made  to  depend  upon  extrinsic  evidence  com- 
ing from  the  mere  memory  of  (perhaps)  in- 
terested witnesses,  as  against  a  permanent 
record  designed  to  set  out  the  facta.  And 
the  court  concluded  that: 

"A  lienor  must  stand  or  fall  by  the  lien  which 
he  files,  and  the  dates  and  Itcmg  which  he  speci- 
fies, and  is  not  at  liberty  to  defeat  or  postpone 
a  prior  Uenor  or  incumbrancer,  by  matter  in 
pais." 

Relator  here  relies  upon  this  last-quoted 
sentence.  What  the  court  said  in  that  case 
is  to  be  understood  and  applied  in  the  Ught 
of  the  facts  before  It  That  case  Is  wholly 
unlike  this,  and  that  holding  has  no  sort  of 
bearing  upon  the  question  relator  raises  in 
this.  There  is  no  question  here  as  to  priori- 
ties between  liens  and  Incumbrances.  *This 
is  simply  a  sulfrby  the  lien  claimant  Rela- 
tor endeavors  to  lift  out  of  the  opinion  In 
Coe  V.  iRitter  a  statement  applicable  to  the 
facts  of  that  case  and  apply  it  broadly  to  a 
case  in  which  the  facts  are  wholly  different 
His  contention,  in  the  last  analysis,  is  based 
upon  the  assumption  that  the  exhibit  attach- 
ed to  the  original  petition  materially  differs 
in  Its  substance  from  the  lien  account.  The 
fact  that  the  aggregate  of  the  items  in  the 
bill  of  particulars  exceeded  those  of  the  lien 
account  by  the  insignificant  sum  of  $2.46  is 
of  no  consequence.  Relator  is  In  no  position 
to  complain  that  the  Uen  account  did  not  con- 
tain all  the  items  for  which  a  lien  might 
have  been  maintained.  There  Is  no  sugges- 
tion of  bad  faith,  and  bad  faith  could  not 
easily  be  predicated  upon  an  omission  to 
include  in  the  lien  account  Items  for  which 
a  lien  might  have  been  had  but  was  not 
asked. 

[4]  So  far  as  concerns  the  items  in  the  ex- 
hibit which  seem  to  be  consolidated  In  the 
Uen  account,  it  appears  from  the  statement 
of  the  Court  of  Appeals  that  the  aggregate 
amounts  and  charges  are  equal  to  the 
amounts   and    charges   of   the   consolidated 


Items  in  the  lien  account  In  no  event  could 
the  consolidation  of  a  few  items  In  this  man- 
ner invalidate  the  whole  lien  account,  what- 
ever Its  effect  upon  the  items  so  consolidated. 
Walden  v.  Robertson,  120  Mo.  loc.  dt  44,  •«», 
25  S.  W.  349 ;  Allen  v.  Mining  &  Smelting  Co., 
73  Mo.  loc.  clt  683. 

[B]  Further,  the  absence  of  dates  in  con- 
nection with  particular  items  in  a  Uen  ac- 
count Is  not  Important  when,  as  here,  it  ap- 
pears from  the  account  that  the  materials 
were  furnished  betweoi  given  dates,  which 
fall  within  the  beginning  and  close  of  the 
account.  Ittner  v.  Hughes,  133  Mo.  loc.  dt 
691,  34  S.  W,  1110. 

[S]  We  are  also  of  the  opinion  that  the 
mere  fact  that  the  Uen  account,  in  the  man- 
ner shown  here,  consoUdates  in  one  undated 
item  several  charges  which  show  that  each 
was  for  lumber  of  the  same  grade,  quality, 
character,  and  price,  and  which,  in  the  ag- 
gregate. Include  the  identical  quantity  of  ma- 
terial and  the  Identical  amount  charged  in 
the  consoUdated  item,  the  whole  being  other- 
wise Uenable  matter.  Is  not  an  objection  the 
owner  can  urge  as  against  the  Uen  claimant 
even  to  the  extent  of  avoiding  the  consoli- 
dated item,  there  being  no  proof  of  fraud  or 
bad  faith  or  suggestion  of  resulting  Injury  to 
any  one. 

"These  betterment  statutes  are  remedial  in 
their  character,  and,  when  reasonable  and  not 
oppressive,  are  to  be  liberaUy  construed.  •  •  • 
A  fair  and  substantial  compliance  with  the  stat- 
ute Is  all  that  is  required.'  Walden  v.  Robert- 
son, 120  Mo.  loc.  cit  43,  25  S.  W.  330;  McDer- 
mott  V.  Claas,  104  Mo.  loc.  dt  23,  15  S.  W. 
995. 

Because  of  the  errors  it  pointed  out  the 
Court  of  Appeals  properly  reversed  the  Judg- 
ment and  because  the  evidence  fell  short  of 
proving  a  few  of  the  Items  of  the  lien  ac- 
count as  the  Court  of  Appeals  held.  It  was 
necessary  to  remand  the  cause.  Relator's 
argument  that  the  remandmeut  without  a  di- 
rection of  Judgment  for  respondent  conclu- 
sively shows  that  the  Court  of  Appeals  found 
the  evidence  lnsufl!lclent  to  support  any  Judg- 
ment for  plaintiff  in  the  lien  suit  does  not 
Impress  us. 

Our  writ  Is  quashed.  AU  concur;  BOND, 
3.,  In  result  only. 


STATE  ex  rel.  MOBBRLT  SPBCIAL  ROAD 

DIST.  V.  BURTON  et  aL,  County  Judges. 

(Nos.  18488,  18489.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  80,  1915.    Rehearing  Denied 

Feb,  15,  1916.) 

1.  CoNSTrnjTioNAL  liAW  «s326— States—Lik- 

ITATION  or  POWEB. 

The  organic  law  of  a  state  is  not  a  grant  of 
power,  but  a  limitation  on  power. 

[Ed.  Note.— For  other  cases,  see  Constitutiooal 
Low,  Cent  Dig.  i  30 ;   Dec.  tug.  «=s>26.] 

2.  CoNBTrrnnoNAL  Law  ®=>4S  —  Powkb  of 

I/EOIBLATOBB. 

The  Legislature  may  enact  any  law  which 
does  not  contravene  the  federal  or  state  Consti- 


«=>Far  other  caaea  aea  same  topic  and  KET-NDltBBR  in  all  Ker-Numberad  Dlsaata  and  IndaxM 
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ttttion,  and  In  Its  Interpretation  the  courts  will 
bold  it  valid  unless  its  unconstitutionality  is 
Dianifest  and  exists  beyond  a  reasonable  doubt. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  |  46;  Dec.  Dig.  iS=»48;  Stat- 
utes, Cent  Dig.  g  58.] 

3.  Highways  <S=»122—Koad  Disteictb— Stat- 
utes—CoNSTrrtrTioNALmr. 

Rev.  St  1909,  §  10482,  as  amended  by 
Laws  1913,  p.  669,  providing  for  the  apportion- 
ment by  county  courts  of  taxes  collected  for 
road  purposes  within  special  road  districts  with- 
in the  county  is  not  violative  of  Const  art.  10, 
S  22,  empowering  the  county  court  in  its  discre- 
tion, to  levy  and  collect  a  road  tax,  in  that  the 
county  court  is  given  exclusive  power  to  dis- 
burse such  tax  over  the  whole  county,  in  view 
of  article  10,  vesting  inherent  power  to  tax  in 
the  I^gislatvre,  which  power  extends  to  the  de- 
termination of  the  time,  the  amount,  the  nature, 
and  the  purpose  for  which  the  tax  is  levied,  and 
notwithstanding  that  by  article  6,  §  36,  county 
courts  are  ci«ated  for  tito  transaction  of  county 
buainesa. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  S§  380,  393 ;   Dec.  Dig.  «=!!&.] 

4.  Statutes  €=a77— Special  Leoislation. 

A  statute  is  not  special  or  class  legislation 
if  It  applies  to  all  alike  of  a  given  class,  provid- 
ed the  classification  is  not  arbitrary. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fS  79-82;  Dec.  Dig.  <S=s>77.] 

5.  Statxttes  ®=>96— Class  Isoislation— Spe- 
cial Road  Distbictb  —  Disbubsementb  of 
Taxes 

Rev.'  St  1909,  gj  10482,  10591.  10594.  as 
amended  and  re-enacted  by  Lews  1913,  pp.  669, 
674,  675,  relating  to  organization  of  special 
road  districts  in  counties  and  the  apportionment 
with  and  disbursement  by  the  district  for  road 
and  bridge  purposes  of  taxes  collected  by  the 
ooun^  conrt,  are  not  Invalid  under  Const,  art 
4,  i  53,  as  special  or  class  legislation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  a  106,  106;    Dec.  Dig.  <S=>95.] 

6.  States  <8=»119— Appropbiationb  for  "Pri- 
vate Purposes"— Special  Road  District. 

Neither  are  such  acts  invalid  as  an  appro- 
priation of  money  for  private  purposes  prohib- 
ited by  Const  art.  10,  {  3 ;  as  the  construction 
of  highways  cannot  be  considered  a  private  pur- 
pose. 

[E!d.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  118;  Dec.  Dig.  «s»119. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Purpose.] 

7.  Taxation  «=s>44  —  Unifobmitt  —  Sfkcial 
Road  Districts. 

Such  acts  do  not  violate  the  constitutional 
requirement  as  to  aniformity  of  taxation:  the 
acts  operating  alike  oa  persons  within  sucn  dis- 
tricts. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «=»44.] 

8.  HiOHWATS  «=»122  —  Special  Road  Dis- 
tbictb—Statutes— Validitt. 

Such  acts  do  not  violate  Const  art  10,  f 
10.  forUddiug  use  of  taxes  collected  in  city  out- 
side such  city. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  It  880,  893 ;   Dec.  Dig.  ®=»122.] 

fl.  States  €=»119— Grant  of  Money  to  Pub- 
lic Corpobations — Special  Road  Distbiot. 
The  acts  do  not  grant  public  money  to  ma- 
nidpal  or  other  corporations  within  the  prohi- 
bition of  Const  art.  4,  g  46,  or  lend  its  credit  in 
aid  of  any  individual  or  corporation  in  violation 
of  section  47. 

[Bd.  Note. — ^For  other  cases,  see  States,  Cent 
Dig.  i  118;  Dea  Dig.  «=>119.] 


10.  HioHWAYs  <s=»122— Special  "Road  Dis- 
tricts' '—Statutes— Validitt. 

These  acts  are  not  violative  of  Const  art 

10.  §§  11,  12,  fixing  the  tax  rates  for  county, 
ci^,  town,  and  school  purposes,  as  road  districts 
are  not  included  therein. 

[Ed.  Note.— For  other  cases,  see  Hiefaways, 
Cent  Dig.  §g  380,  303  j   Dec.  Dig.  <S=»122,] 

11.  Constitutional  Law  «s>48  —  Fbxbvuv- 
xions— Validity  of  Act. 

As  the  Legislature  has  unlimited  power  ip 
the  creation  of  public  corporations  and  munici- 
palities, it  must  be  presumed  that  in  the  crea- 
tion of  special  road  districts  by  Laws  1913,  p. 
669,  the  Legislature  deemed  them  necessary,  ex- 
pedient, and  to  the  public  interest. 

[Ed.  Note.— For  other  cases.see  Constitutional 
Law,  Cent  Dig.  §  46 ;  Dec  Dig.  <S=!>48 ;  Stat- 
utes, Cent  Dig.  }  56.] 

12.  Highways  «=390  —  Special  Boad  Dis- 

TBIOTS— POWBB   OF   LEOISLATUBB. 

The  Legislature  having  power  to  create  spe- 
cial road  districts,  as  it  (fid  by  Laws  1913,  p. 
669  et  seq.,  it  has  the  necessary  further  authori- 
ty to  provide  means  for  the  perpetuation  or 
maintenance  or  their  change  or  abolition,  as  in 
the  wisdom  of  the  Legislature  seems  best. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  gg  301,  302 ;   Dec.  Dig.  «8=»90.] 

Appeal  from  Circuit  Court,  Randolph 
County;  A.  H.  Waller,  Judge. 

Mandamus  proceeUlngs  by  the  State,  on  the 
relation  of  the  Moberly  Special  Road  Dis- 
trict, against  G.  R.  Burton  and  others,  Judges 
of  the  County  Court.  From  the  Judgment 
rendered,  cross-appeals  were  filed.    Affirmed. 

Willard  P.  Cave,  of  Moberly,  for  relator. 
Jerry  M.  Jeffries,  of  Moberly,  for  defend- 
ants. 

WALKER,  J.  The  dty  of  Moberly  and 
contiguous  territory  in  Randolph  county  for 
a  distance  of  four  mUes  In  each  direction 
from  said  city  was,  under  the  authority  of 
sections  10577,  10586,  R.  S.  1909,  as  amend- 
ed by  Laws  1911,  p.  370,  organized  as  a  body 
corporate,  to  be  thereafter  designated  as 
the  "Moberly  special  road  district."  This 
action  by  mandamus  was  brought  in  the  cir- 
cuit court  of  said  county  by  the  state,  at 
the  relation  of  said  road  district,  as  plain- 
tiff, against  the  Judges  of  the  county  court 
of  Randolph  county,  as  defendants,  to  com- 
pel the  latter  to  pay  over  (under  the  pro- 
visions of  section  10482,  R.  S.  1909,  as  amend- 
ed by  Laws  1913,  p.  660)  to  said  road  dis- 
trict all  money  arising  from  a  25-cent  levy 
for  road  and  bridge  purposes  collected  on  the 
property  within  said  district.  The  levy,  how- 
ever, was  made  upon  all  the  property  of  the 
county.  The  total  fund  collected  In  said 
district  under  said  levy  for  road  and  bridge 
purposes  was  $9,334.60.  Vcl  anticipation  of 
the  revenue  to  be  derived  from  said  25-cent 
levy,  defendants  bad  caused  work  to  be  done 
and  debts  to  be  contracted  for  roads  and 
bridges  over  the  entire  county  and  had  is- 
sued warrants  therefor.  Upon  a  hearing  on 
the  application  for  the  writ  of  mandamus 
the  circuit  conrt  found  that  defendants  had 
issued  warrants  in  said  district  for  $3,303.90 
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for  work  done  therein,  and  It  was  ordered 
that  they  pay  or  issue  warrants  to  piaintiil 
in  the  sudi  of  $6,030.70,  or  the  balance  re- 
maining in  the  county  treasury  which  had 
been  collected  in  said  district  under  the  25- 
«ent  levy. 

Cross-appeals  were  perfected  from  this 
judgment;  plaintiff  contending  that  it  was 
entitled  to  the  entire  revenue  collected  in  said 
district  for  the  preceding  year  for  road  and 
bridge  purposes,  and  defendants  that  the 
statute  under  which  the  levy  was  made  was 
unconstitutional,  and  hence  void. 

The  constitutionality  of  section  10482,  R. 
S.  1909,  as  amended  (Laws  1913,  p.  689),  pro- 
viding for  the  apportionment  by  county 
«ourts  of  taxes  collected  for  road  purposes 
within  certain  special  road  districts,  is  as- 
sailed by  defendants  on  various  grounds.  It 
Is  first  contended  that  this  statute  violates 
section  22  of  article  10  of  the  state  Consti- 
tution. It  will  be  recalled  that  this  section 
provides,  in  addition  to  taxes  authorized  to 
be  levied  for  county  purposes  (under  section 
11,  art  10,  Const.  Mo.),  that  the  county 
courts  of  the  several  counties  not  under 
township  organization  and  the  township 
board  of  directors  in  counties  having  town- 
ship organization  may  levy  and  collect  as- 
state  and  county  taxes  are  collected  a  spe- 
cial tax  of  not  more  than  25  cents  on  each 
$100  valuation  to  be  used  for  roads  and 
bridges,  but  for  no  other  purpose  whatever, 
and  the  power  thus  conferred  on  the  county 
courts  and  township  boards  Is  declared  to 
be  discretionary.  Three  limitations,  two 
exi)ress  and  one  implied,  say  defendants, 
are  found  in  this-  section — the  first  is  as  to 
the  rate;  the  second  as  to  the  application 
of  the  tax  when  collected;  and  the  third 
{which  defendants  say  is  implied)  that  the 
tax  must  be  expended  under  the  direction  of 
the  county  court  over  the  entire  county. 

[1-S]  As  to  defendants'  contention  in  re- 
gard to  the  first  and  second  limitations, 
there  is  no  question;  the  Constitution  in 
this  regard  being  expressed  and  unequIvocaL 
As  to  the  third,  it  may  be  conceded  as  a  gen- 
«ral  proposition  that,  under  section  36  of 
article  6  of  the  state  Constitution,  county 
courts  are  created  for  the  transaction  of 
county  business,  and  express  jurisdiction  is 
given  them  in  this  regard,  but  it  must  be 
borne  in  mind,  despite  this  provision,  that 
our  organic  law  Is  not  like  the  federal  Con- 
stitution, a  grant  of  power,  but  is  simply  a 
limitation  upon  power  which  the  Legislature 
otherwise  possesses.  McGrew  v.  Railroad, 
230  Mo.  496,  132  S.  W.  1076 ;  State  ex  rel.  v. 
Sheppard,  192  Mo.  497,  91  S.  W.  477 ;  State 
ex  rel.  v.  Warner,  197  Mo.  650,  94  S.  W.  962 ; 
Glasgow  V.  Rowse,  43  Mo.  470.  Broadly  stat- 
ed, therefore,  the  liegislature  may  enact  any 
law  which  does  not  contravene  the  federal 
or  state  Constitution,  and  in  its  interpreta- 
tion the  courts  will  hold  it  valid  unless  its' 
nnconstitutionallty  is  manifest  and  exists 
t>eyond  a  reasonable  doubt.    State  v.  Buente, 


256  Mo.  227,  165  S.  W.  340,  Ann.  Cas.  1915D, 
879;  Board  Com.  v.  Peter,  253  Mo.  loc.  cit 
530,  161  S.  W.  1165,  Ann.  Cas.  1&15C,  310; 
Harris  v.  Bond  Co.,  244  Mo.  664,  149  S.  W. 
603 ;  State  ex  rel.  v.  County  Court,  128  Mo. 
427,  30  S.  W.  103,  31  S.  W.  23.  The  admit- 
ted  implied  existence  of  the  third  limitation 
renders  it  necessary  for  same  to  be  so  clear 
and  unmistakable  as  to  leave  no  other  rea- 
sonable construction  than  that  insisted  upon 
by  defendants;  otherwise  their  contention 
cannot  be  maintained.  Board  of  Com'rs  ▼. 
Peter,  253  Mo.  loc.  cit  530,  161  S.  W.  1155, 
Ann.  Cas.  1915C,  310. 

It  is  only  upon  the  assumption  that  the 
entire  business  of  the  county  must  be  con- 
ducted by  the  county  court,  and  that  the 
Legislature  cannot  provide  otherwise,  that 
any  basis  can  be  found  for  defendants'  con- 
tention as  to  the  third  limitation.  No  words 
in  the  section  authorize  it  Consequently 
it  is  not  such  a  clear  and  unmistakable  im- 
plication as  would,  under  the  rule,  authorize 
an  affirmative  conclusion  as  to  Its  existence 
in  harmony  with  defendants'  contention,  but, 
on  the  contrary.  It  is  simply  an  Inference. 
Constitutional  provisions  cannot  be  construed 
by  Inferences,  especially  when  it  is  sought 
by  such  construction  to  render  a  legislative 
enactment  invalid.  In  thus  construing  the 
section  of  the  Constitution  under  considera- 
tion we  are  not  unmindful  of  the  fact  that 
it  contains  restrictive  language,  but  the  pur- 
pose of  this  language  is  unmistakable,  and 
is  expressly  limited  to  the  amount  of  the 
levy  on  each  $100  valuation,  and  the  purpose 
for  which  the  tax  is  to  be  used,  and  not  to 
the  officials  or  body  corporate  by  which  it 
is-  to  be  expended.  We  are  not  impressed, 
therefore,  with  the  soundness  of  defendants' 
reasoning  in  so  construing  section  22,  art.  10, 
Const  Mo.,  as  to  conSne  the  disbursement 
of  the  taxes  therein  authorized  to  the  county 
courts  of  the  respective  counties,  the  effect 
of  which  would  be  to  render  invalid  section 
10482,  R.  S.  1909,  as  amended. 

A  fitting  supplement  to  what  has  been 
said,  and  one  of  the  primary  principles  un- 
derlying the  system  of  taxation,  is  the  fact 
that  the  inherent  power  to  tax  and  to  ap- 
propriate taxes  is  vested  in  the  liegislature 
(article  10,  Const.  Mo.),  and  may  be  exercised 
within  its  discretion  when  not  violative  of 
an  express  provision  of  the  federal  or  state 
Constitution.  Hann.  &  St  J.  Ry.  Co.  t. 
State  Board,  64  Mo.  294.  The  comprehen- 
siveness of  this  power,  in  the  absence  of  the 
restrictions  indicated,  extends  to  0»e  de- 
termination of  the  time,  the  amoimt,  the 
nature,  and  the  purpose  for  which  the  tax 
is  to  be  levied.  In  re  Sanford,  236  Mo.  loc 
dt  684,  139  S.  W.  376;  37  Cyc.  724,  and 
cases.  The  legislative  power  to  tax  being 
inherent,  the  creation  of  agencies  or  Instru- 
mentalities for  the  levy,  collection,  and  dis- 
bursement of  such  taxes  follows  an  a  nec- 
essary consequence,  and  hence  the  rijfht  of 
the  Legislature  to  enact  a  law  delegating  in 

Digitized  by 


Mo.) 


STATE  T.  BURTON 


749 


tbis  case  tbe  disbursement  of  the  taxes  col- 
lected to  a  board  of  commissioners  of  a 
special  road  district  is  not  an  improper  ex- 
ercise of  such  power. 

14,  S]  In  addition  to  assailing  the  validity 
of  section  1(H82  as  amended  (Laws  1913,  p. 
668),  as  being  In  conflict  with  section  22 
of  article  10  of  the  state  Constitution,  de- 
fendants claim  that  section  10594,  R.  S. 
1909,  as  repealed  and  re-enacted  in  1913 
(Laws  1913,  p.  675) ,  concerning,  among  other 
things,  funds  to  be  used  in  special  road  dis- 
tricts and  the  apportionment  by  county 
courts  of  county  taxes  for  road  and  bridge 
purposes  upon  property  within  such  qjiedal 
road  districts,  and  section  10501,  R.  S.  1909, 
as  repealed  and  re-enacted  in  1913  (Laws 
1913,  p.  6T4),  proTiding,  among  other  things, 
that  boards  of  commissicMiers  in  special  road 
districts  may  contract  for  the  building,  re- 
pair, and  maintenance  of  bridges  and  cul- 
verts in  such  districts  and  county  courts 
may.  In  their  discretion,  assist  in  same,  are 
each,  as  well  as  section  1(^482,  as  amended, 
invalid  as  special  legislation. 

The  particular  provisions  of  the  Oonstita- 
tion  (section  53,  art  4,  Const.  Mo.)  prohibit- 
ing this  character  of  laws  are  not  iMlnted 
out  The  Constitution  does  not  prohibit  lo- 
cal or  special  laws  in  all  cases;  such  laws 
being  forbidden  only  upon  the  subjects  nam- 
ed in  the  Constitution  or  where  a  general 
law  could  have  been  made  applicable.  State 
ex  rel.  v.  Speed,  183  Mo.  186,  81  S.  W.  1260. 
What  are  general  laws  as  meant  by  the  Con- 
stitution has  been  frequently  determined.  It 
Is  held  generally  that  a  statute  Is  not  spe- 
cial or  class  legislation  if  It  applies  to  all 
alike  of  a  given  class,  provided  the  classifi- 
cation Is  not  arbitrary.  Miners'  Bank  v. 
Clark,  252  Mo.  20,  168  S.  W.  597 ;  State  ex 
rd.  v.  Taylor,  224  Mo.  393,  123  8.  W.  892. 
Applying  this  rule  to  the  statutes  under 
review,  we  And  from  their  terms  that  they 
apply  alike  to  all  road  districts  In  the  state 
which  may  be  organized  as  bodies  corporate 
and  are  conducted  in  conformity  with  the 
provisions  of  these  acts.  It  does  not  mat- 
ter whether  much  or  little  of  the  territoiy 
of  a  county  is  included  in  the  districts  thus 
organised;  the  test  of  validity  being:  Is 
the  class  created  by  these  acts  not  arbitrary, 
and  is  each  of  the  districts  subject  to  and 
governed  by  these  statutes?  If  so,  then  they 
are  not  inimical  to  the  constitutional  pro- 
vision In  regard  to  si>ecial  or  class  legisla- 
tion. In  onr  opinion,  th^  comply  with  the 
leqnlsites  of  general  laws,  and  should  be  so 
ooDCtnied.  We  so  held  in  construing  a  sim- 
ilar statute  in  Biting  v.  Hickman,  172  Mo. 
loc  clt.  256,  72  S.  W.  700,  and  in  State  ex 
ret  V.  County  Court,  128  Mo.  427,  80  S.  W. 
103,  31  S.  W.  23. 

[I]  There  is  no  merit  in  the  contention 
that  Oie  acts  referred  to  are  violative  of 
that  constitutional  provision  (section  3,  art 
10,  Const  Mo.)  which  prohibits  the  Leg- 
idatnre   from  appropriating  public   money 


for  private  purposes.  These  statutes  were 
enacted  to  authorize  the  construction  and 
provide  for  the  maintenance  of  highways, 
which  are  for  the  use  and  benefit  of  the  pub- 
lic, and  under  no  rule  of  construction  can 
the  appropriation  of  money  for  this  purpose 
be  considered  a  private  one. 

[7]  It  Is  also  urged  that  the  provision  of 
our  organic  law  requiring  uniformity  In  tax- 
ation Is  violated  by  these  statutes.  We  have 
adverted  to  the  power  of  the  Legislature  in 
regard  to  taxation;  with  it  rests  the  mode 
of  levying,  collecting,  and  disbursing  taxes. 
Therefore,  where  statutes  relative  thereto 
operate  alike  upon  all  persons  within  a  cer- 
tain deffned  district  or  subdivlslcm  of  the 
state,  for  example,  these  special  road  dis- 
tricts, and  the  taxes  authorized  are  for  tbe 
benefit  of  the  Inhabitants  thereof,  as  well  as 
the  general  public,  they  are  not  open  to  the 
objection  of  nonunlformity  in  taxation. 

[8]  Under  section  10,  art.  10,  of  the  Con- 
stitution the  Legislature  is  forbidden  to  im- 
pose taxes  and  appropriate  money  levied  and 
collected  by  city  authorities  to  uses  and 
purposes  outside  of  such  dtles.  It  Is  claim- 
ed that  the  statutes  under  review,  in  author- 
izing tbe  levy  and  collection  of  taxes  in 
these  special  districts  outside  of  such  dtles, 
violate  this  constitutional  provision.  It  is 
held  to  the  contrary  in  Biting  v.  Hickman, 
172  Mo.  loc.  clt  268,  72  S.  W.  700,  on  the 
ground  primarily  of  the  plenary  power  of  the 
Legislature  In  the  absence  of  express  con- 
stitutional Inhibitions,  and  sectHidarily,  and 
as  a  practical  reason,  the  Interest  of  such 
cities  In  the  improvement  and  maintenance 
of  the  roads  leading  thereto. 

[1, 1 1]  It  is  further  claimed  that  section 
46  of  article  4  of  the  Constitution,  prohibit- 
ing the  Legislature  from  granting  public 
money  to  individuals,  municipal,  or  other 
corporations,  and  section  47  of  article  4  of 
the  Constitution,  prohibiting  the  Legislature 
from  authorizing  any  munldpallty  or  other 
political  corporation  from  lending  Its  credit 
In  aid  of  any  individual  or  corporation,  are 
violated  by  Uie  statutes  under  consideration. 
These  statutes  do  not  grant  or  authorize  the 
granting  of  public  money  or  thing  of  value 
to  any  Individual,  association,  mnnldpal,  or 
other  corporation,  and  they  are  therefore  not 
violative  of  section  46,  supra.  State  ex  rel. 
V.  County  Court  128  Mo.  427,  30  S.  W.  103, 
31  S.  W.  23.  Nor  do  the  acts  authorize  any 
subdivision  of  the  state  now  existing  or  that 
may  be  established  to  lend  its  credit  or  grant 
public  money  or  thing  of  value  in  aid  of  any 
person,  firm  or  corporation.  Section  47,  su- 
pra, is  therefore  not  violated.  This  has  been 
fully  determined  in  Eltlng  v.  Hickman,  su- 
pra, In  which  the  statute  there  under  review 
Is  in  all  of  its  essentials  similar  to  these 
at  bar. 

[11]  It  is  urged  that  the  acts  in  question 
are  In  violation  of  sections  11  and  12  of  arti- 
cle 10  of  the. Constitution,  which  fix  the  lim- 
it of  tax  rates  in  the  various  oouQtles.  The 
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UmitatloDs  of  said  sections  are  confined  by 
their  express  terms  to  "taxes  for  county, 
city,  town  and  scbool  purposes."  There  is 
no  authority  for  Including  road  districts 
therein.  We  have  held  that  they  are  not 
to  be  so  included.  I^emar  W.  &  El.  Light  Co. 
V.  I^mar,  128  Mo.  loc.  clt  216,  26  S.  W.  1025, 
31  S.  W.  756,  32  I*  R-  A.  157;  Harris  T. 
Bond  Co.,  244  Mo.  664,  149  S.  W.  603. 

[12]  The  power  of  the  Legislature  in  the 
creation  of  municipalities  and  public  cor- 
porations of  every  description  is  not  only 
absolute,  but  unlimited,  in  the  absence  of 
constitutional  inhibitions.  In  tiie  presence  of 
this  power  we  must  presume  that  in  the 
creation  of  the  special  road  districts  the 
Legislature  deemed  them  necessary,  expedi- 
ent, and  in  the  public  Interest.  Thus  form- 
ed, authority  exists  as  a  necessary  conse- 
quence of  legislative  power  to  provide  means 
for  their  perpetuation  or  maintenance  or 
their  change  or  abolition,  as  in  the  wisdom 
of  the  Legislature  seems  best.  Harris  v. 
Bond  Co.,  244  Mo.  664,  149  S.  W.  603. 

In  view  of  all  of  the  foregoing,  we  hold 
that  the  statutes  in  question  do  not,  within 
the  meaning  of  the  Constitution,  authorize 
the  granting  of  public  money  to  a  corpora- 
tion, nor  do  they  interfere  with  the  trans- 
action of  a  county's  business  required  to  be 
exclusively  performed  by  a  county  court, 
nor  do  they  involve  a  going  into  debt  by 
counties  as  prohibited  by  the  Constitution, 
or  authorize  the  expenditure  of  pubUc  money 
for  another  purpose  than  that  for  which  It 
was  collected,  nor  conflict  with  either  the 
letter  or  spirit  or  the  intent  and  purpose 
of  section  22  of  article  10  of  the  Constitution 
of  this  state. 

From  all  of  which  it  follows  that  the  Judg- 
ment of  the  circuit  court  is  affirmed ;  and  it 
is  so  ordered. 

FARIS,  P.  J.,^  concurs.  RBVELLE,  J.,  not 
sitting. 


STATE  ex  rel.  COLTTMBIA  SPECIAL  ROAD 
DIST.  V.  JOHNSON  et  aL    (No.  18613.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  30,  1915.) 

Appeal  from  Circnit  Court,  Boone  County; 
David  H.  Harris,  Judge. 

Mandamus  proceedings  by  the  State,  on  the  re- 
lation of  the  Columbia  Special  Road  District, 
against  W.  T.  Johnson  and  others.  From  the 
judgment  rendered,  respondents  appeal.  Af- 
firmed. 

N.  6.  Hays,  of  Columbia,  for  appellants.  Mc- 
Baine  &  Clark,  of  CJolumbia,  for  respondent. 

WALKER,  J.  The  same  questions  are  sub- 
mitted for  determination  in  this  case  as  in  State 
ex  rel.  Moberly  Special  Road  District,  Plaintiff, 
V.  G.  R.  Burton  et  al..  Judges  of  the  County 
Court  of  Randolph  County,  Defendants,  182  S. 
W.  746,  in  which  we  affirmed  the  judgment  of 
the  trial  court  and  held  the  statutes  in  relation 
to  the  organization  of  special  road  districts  and 


the  difibursement  of  taxes  for  the  support  of 
such  districts  valid. 

From  this  it  follows  that  the  judgment  in  this 
case  should  be  affirmed;   and  it  is  so  ordered. 

FARIS,  P.  J.,  concurs.     BBVELLB,  J.,  not 

sitting. 


OITT  OF  ST.  LOUIS  v.  ST.  LOUIS,  L  M.  & 
S.  RY.  CO.  et  aL    (No.  17549.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jon.  6,  1916.    Rehearing  Denied 

Feb.  15, 1916.) 

EuiNENT  Domain  ®=3l47  —  Coufensation  — 
Elements  of  Compensation  fob  Lessee. 
A  lessee  for  years  of  a  parcel  of  land  con- 
demned for  a  public  use  is  not  entitled  to  recov- 
er for  loss  of  profits  in  its  business  during  re- 
moval of  its  stock  of  goods,  nor  for  the  expense 
of  the  removal  of  the  goods  and  personal  prop- 
erty as  distinguished  from  fixtures,  from  the  lo- 
cation, condemned,  to  a  new  location,  nor  for 
the  depreciation  in  value  of  such  personal  prop^ 
erty  and  stock  caused  by  removal  and  reinstalla- 
tion, and  is  entitled  to  be  paid  the  reasonable 
market  value  of  its  fixtures  affixed  to  the  premis- 
es condemned ;  but  where  the  party  condemning 
does  not  want  the  fixtures,  and  the  lessee  elects 
to  take  them,  the  damages  which  the  party  con- 
demning must  pay  as  such  value  should  be  re- 
duced to  the  extent  of  the  reasonable  market 
value  of  the  fixtures  as  they  stood  on  the  prem- 
ises  condemned  diminished  by  the  necessity  of 
immediate  removal  and  reinstallation  elsewhere. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
mam,  Cent  Dig.  11  394-396;  Dec.  Dig.  «s> 
147.] 

Appeal  from  St  Louis  CHrcuit  C!ourt; 
George  H.  Shields,  Judge. 

Action  by  the  City  of  St  Louis  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  and  others  to  condemn  land. 
From  a  judgment  awarding  compensation 
to  the  Regal  Buggy  Company,  the  City  ap- 
peals.   Reversed  and  remanded. 

The  city  of  St  Louis  bron^t  this  action 
to  condemn  a  strip  of  land  for  the  western 
appifoach  to  Its  Municipal  Bridge.  Damages 
were  assessed  in  favor  of  the  several  defend- 
ants by  a  commission  of  three  freeboldera^ 
to  whose  report  the  dty  filed  exceptions. 
The  case  came  on  for  bearing  in  the  circuit 
cfourt  of  the  city  of  St  Louis,  wherein  the  ex- 
ceptions of  appellant  city  were  overruled^ 
and  it  appealed. 

The  Regal  Buggy  Company,  respondent 
herein,  was  the  lessee  for  years  of  one  par- 
cel of  the  real  estate  which  was  condemned 
in  this  action.  The  lease  of  respondent,  at 
the  date  of  the  making  of  the  comml8si(m- 
ers'  report,  had  a  little  over  three  years  to 
ran.  Specifically  touching  the  land  occupied 
by  respondent,  the  Commission  assessed  the 
value  of  said  land  taken,  plus  the  damages 
to  the  remainder  of  the  parcel,  at  the  sum 
of  $41,310.  They  then  apportioned  this  sum 
by  allowing  to  the  owner  thereof  $38,610,  and 
to  this  respondent  as  lessee,  the  sum  of  |2,- 
700,  being  the  appraised  value  of  Its  lease 
over  and  above  the  monthly  rent  reserved. 
After  making  allowances  of  damages  afore* 


^=>Por  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indezw 

Google 


Digitized  by ' 


Mo.) 


CITY  OF  ST.  LOUIS  v.  ST.  LOUIS,  I.  M.  &  S.  KT.  CO. 


751 


said,  tbe  commission  allowed  the  respondent 
the  further  sum  'of  $8,450  on  account  of  In- 
Jury  to  its  business  and  for  its  damages  and 
expenses  arising  from  tlie  removal  of  the 
fixtures  and  personal  property  of  respondent 
from  the  premises  condemned  to  a  new  loca- 
tion and  for  installing  said  property  therein. 
The  commissioners'  report,  which  was  ap- 
proved by  the  circuit  court  upon  exceptions 
taken  thereto,  states  the  specific  elements  of 
damages  going  to  make  up  the  last-mention- 
ed sum  thus: 

"(1)  For  the  cost  of  removal  of  their  several 
stocks  of  goods  and  fixtures  from  their  present 
place  of  business  to  new  locations  and  installing 
said  goods  and  fitting  said  fixtures  therein ;  (2) 
for  depredation  in  the  valne  of  such  goods  and 
fixtures  caused  by  the  removal  and  reinstallation 
of  the  same;  (3)  for  injury  to  their  said  busi- 
nesses caused  by  the  interruption  of  the  same 
during  the  period  of  removal  of  their  said  stocks 
of  goods  and  fixtures." 

The  allowance  of  damages  for  the  three 
Items  above  enumerated  is  the  sfole  matter  of 
contention  here.  It  Is  conceded  even  that.  If 
these  three  Items  were  proper  subjects  of 
damages,  then  the  amount  allowed  respond- 
ent therefor  is  fair  and  reasonable ;  but  ap- 
pellant contends  that  under  the  laws  of  emi- 
nent domain  of  this  state  no  such  damages 
may  be  paid  by  the  condemnor  to  him  whose 
land  is  taken  for  public  uses. 

These  three  propositions  and  the  conten- 
tions of  appellant  and  respondent  pro  and 
con,  respectively,  form  the  points  up  for  deci- 
sion. 

Charles  H.  Danes  and  Truman  P.  Toung, 
both  of  St  Louis,  for  appellant  Rassieur, 
Kammerer  ft  Bassieur,  of  St  Louis,  for  re- 
spondent 

PARIS,  P.  J.  (after  stating  the  facU  as 
above).  As  forecast  there  is  no  contention 
made  by  appellant  that  respondent  as  the 
owner  of  a  lease  for  a  term  of  years  was 
not  entitled  to  compensation  therefor;  nor 
that  the  amount  of  damages  awarded  as  the 
market  value  of  respondent's  lease,  to  wit 
$2,700,  is  unfair  or  unreasonable.  It  is  only 
the  damages  awarded  for  the  three  Items  set 
out  In  our  statement  herein  that  are  in  con- 
troversy. 

I.  For  convenience  of  discussion  we  will 
ccmsider  all  items  or  elements  of  damages 
together,  except  that  having  to  do  with  the 
fixtures  which  we  leave  for  subsequent  8ei>- 
arate  discussion,  since,  under  the  law  as  we 
view  it  this  may  be  conveniently  done.  In 
brief,  these  elements  have  to  do  with  the  al- 
lowance of  damages  (a)  for  the  removal  of 
the  stock  of  goods  of  resjpondent  from  tbe 
right  of  way  taken  to  a  new  location  and 
placing  them  therein ;  (b)  for  depreciation  in 
the  value  of  said  goods,  caused  by  such  re- 
moval and  reinstallation;  and  (c)  for  In- 
Jury  to  the  business  of  respondent  on  ac- 
count of  the  Interruption  or  cessation  thereof 
during  the  period  of  removal  of  said  stock 
of  goods  and  fiztnrea. 


When  this  case  was  argued,  the  writer  was 
of  the  opinion  that  it  ought  to  be  affirmed  up- 
on principle.  If  not  upon  authority ;  but,  upon 
coming  to  examine  the  authorities,  I  have 
been  forced  to  a  different  view.  Coming  to 
the  question  of  authority  first,  we  have  had 
our  attention  directed  to  but  one  case  square- 
ly on  all  fours  in  favor  of  the  allowance  of 
damages  for  the  expense  of  removal  of  per- 
sonal property  from  the  right  of  way  con- 
demned. That  is  the  case  of  Bllncoe  v.  Rail- 
road, 16  OkL  286,  83  Pac  903,  4  L,  R,  A.  (N. 
S.)  800,  8  Ann.  Cas.  688.  In  the  latter  case 
the  question  of  the  allowance  of  such  expens- 
es was  squarely  before  the  court  and  he 
whose  lease  was  taken  was  adjudged  entitled 
to  expenses  of  removing  certain  personal 
property,  to  wit,  lumber,  from  tbe  lands  tak- 
en. In  that  case,  however,  the  learned  court 
admitted  that  the  rule  In  other  Jurisdictions 
was  contrary  to  the  conclusion  reached ;  but 
it  held  that  the  law  in  Oklahoma  warranted 
a  different  holding  because  of  the  language 
of  the  statute  of  that  state,  which  In  sub- 
stance required  the  conunlsslon  to  consider 
the  Injury  which  the  owner  of  the  land  might 
sustain  and  assess  the  damages  caused  him 
by  reason  of  the  appropriation  of  his  lands. 

The  case  of  Philadelphia,  etc.,  R.  Co.  v. 
Getz,  113  Pa.  214,  6  Atl.  356,  Is  urged  upon  us 
as  announcing  a  rule  in  favor  of  the  conten- 
tion that  damages  of  the  sort  here  under  dis- 
cussion may  be  allowed;  but  that  case  did 
not  deal  with  ordinary  personal  chattels  but 
apparently  with  machinery  and  fixtures.  Be- 
sides, the  Pennsylvania  court.  In  the  later 
case  of  Becker  v.  Philadelphia,  etc..  Railroad 
Co.,  177  Pa.  252,  35  Atl.  617,  35  I*  R.  A.  583, 
held  to  tbe  contrary,  in  that  they  held  that 
It  was  proper  to  refuse  to  allow  proof  as  to 
the  expense  of  the  removal  from  such  land 
of  the  personal  property  of  him  whose  land 
was  being  taken,  and  said  that  the  expense 
of  such  removal  could  not  be  considered  as  an 
element  of  damages  for  the  condemnation 
of  real  estate  for  public  uses. 

Tbe  case  of  Atchison,  Topeka  &  Santa  Fe 
B.  Co.  V.  Schneider,  127  lU.  144,  20  N.  E.  41, 
2  L  R.  A.  422,  is  urged  as  an  authority  for 
tbe  awarding  of  damages  of  the  sort  here 
under  discussion.  But  we  need  not  consider 
whether  that  case  is  an  authority  or  not  for 
the  reason  that  it  was  distinguished  and 
practically  overruled  by  the  later  case  of 
Braun  v.  Railroad,  166  111.  434,  46  N.  E.  974. 
So,  we  cannot  see  that  respondent's  con- 
tentions are  at  all  aided  by  either  of  the 
above  cases. 

The  case  of  Railroad  Company  v.  Plel,  87 
Ky.  267,  8  S.  W.  449,  is  cited  by  respondent 
as  an  authority  for  a  modicum  of  the  position 
taken  by  It  This  case  seems  to  an  extent  to 
bear  out  respondent's  contention  touching 
the  phase  of  Its  right  to  damages  for  and 
during  tbe  Interruption  of  Its  business  caus^ 
by  the  taking  of  its  pr<^)erty.  We  need  not 
consider  whether  this  is  so  jor>notiio>  need 
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we  microscopically  analyze  the  latter  case, 
but  pass  It  by,  saying  merely  that  it  is  oppos- 
ed In  its  doctrine  by  the  great  weight  of  au- 
thority everywhere  and  In  this  state  as  well, 
and  that  In  reaching  the  conclnsion  stated  the 
learned  court  wholly  overlooked  and  failed  to 
consider  the  necessarily  hypothetical  and 
Speculative  character  of  such  damagres.  Unit- 
ed States  V.  Wiener,  127  C.  C.  A.  loc  dt.  385, 
210  Fed.  832. 

The  rule  announced  by  Mr.  Lewis,  In  his 
excellent  work  on  Eminent  Domain,  is  as  fol- 
lows: 

"While  it  is  proper  to  show  how  the  property 
is  used,  it  is  incompetent  to  go  into  the  profits 
of  the  business  carried  on  upon  the  property. 
No  damages  can  be  allowed  for  injury  to  busi- 
ness. The  reason  is  that  the  Constitution  and 
the  statutes,  as  ordinarily  worded,  require  only 
that  just  compensation  shall  be  made  for  the 
property  taken.  Just  compensation,  as  we  have 
already  seen,  where  an  entire  property  is  taken, 
Is  the  market  value  of  the  property,  and,  where 
a  part  is  taken,  it  is  the  value  of  the  part  taken 
and  damages  to  the  remainder  by  the  taking  and 
use  of  the  part  of  the  purpose  proposed.  The 
business  conducted  upon  the  property  is  not  tak- 
en, and  the  owner  can  remove  it  to  a  new  loca- 
tion or  continue  it  upon  the  part  of  the  prop- 
erty which  remains.  Any  incidental  loss  or  in- 
convenience in  business,  which  may  result  from 
a  removal  or  change  consequent  upon  the  taking, 
must  be  borne  by  the  owner  for  the  sale  of  the 
general  good  in  which  he  participates.  In  a  few 
instances,  the  statute  has  expressly  provided 
that  compensation  should  be  made  for  injury  to 
business.  Ijcwis  on  Eminent  Domain,  |  727; 
Central  Pacific  R.  Co.  v.  Pearson,  35  Cal.  247 ; 
Pause  V.  Athinta,  98  Ga.  92,  26  S.  E.  489,  58 
Am.  St  Rep.  290;  Jacksonville  &  S.  E.  Ry.  Co. 
V.  Walsh,  106  ID.  253 ;  Chicago  &  Evanston  R. 
Co.  V.  Drcsel,  110  111.  89 ;   De  Buol  v.  Freeport 

6  Mississippi  River  Ry.  Co.,  Ill  111.  499; 
Braun  v.  Metropolitan  W.  S.  El.  B.  Ca,  IBQ  IlL 
434,  46  N.  E.  974;  Cook  &  B.  Co.  v.  Sanitary 
District,  177  la  699,  52  N.  B.  870;  Marshall 
V.  Chicago,  77  IlL  App.  861;  Sanitary  Dis- 
trid:  v.  McQuirl,  86  lU.  App.  392;  Whitman 
V.  Boston  &  Maine  R.  B.  Co.,  3  Allen  (85  Mass.) 
133 :  Cobb  v.  Boston,  109  Mass.  438 ;  Pegler 
▼.  Hyde  Park,  176  Mass.  101.  67  N.  E.  327; 
Sawyer  v.  Met  Water  Board,  178  Mass.  267,  .'59 
N.  E.  658;  Bailey  v.  Boston,  etc.,  B.  Co.,  182 
Mass.  537,  66  N.  E.  203:  Boston  Belting  Co. 
V.  Boston,  183  Mass.  254,  67  N.  B.  428 ;  Nashua 
River  Paper  Co.  ▼.  Commonwealth,  184  Mass. 
279,  68  N.  B.  209;  St  Louis,  etc,  IL  Co.  v. 
E^napp-Stout  &  Co.,  160  Mo.  396,  61  S.  W.  300; 
St  Louis,  etc.,  B.  Co.  v.  Continental  Brick  Co., 
198  Mo.  698,  96  8.  W.  1011;  Petition  of  Mt 
Washington  Boad  Co.,  36  N.  H.  134 ;  Ranlet  v. 
Concord  R.  Co.,  62  N.  H.  561;  Matter  of  De- 
partment of  Public  Parks,  53  Hun,  280,  6  N.  Y. 
Supp.  750 ;  Van  Buren  v.  Fishkill  Waterworks 
Co.,  50  Hun,  448,  3  N.  Y.  Supp.  336;  Matter 
of  Grade  Crossing  Com'rs,  17  App..  Div.  54, 
44  N.  Y.  Supp.  844 ;  Matter  of  GUroy,  26  App. 
Div.  314,  49  N.  Y.  Supp.  798;  Cincinnati  Iron 
Stove  Co.  V.  Cincinnati  So.  Ry.  Co.,  9  Ohio  Cir. 
Ct  103;  Schuylkill  Navigation  Co.  v.  Farr,  4 
Watts  &  8.  (Pa.)  362;    Schuylkill  v.  Thoburn, 

7  Serg.  &  R.  (Pa.)  411 ;  Pittsburgh  &  Western 
R.  Co.  V.  Patterson,  107  Pa.  461 ;  Hamilton  v. 
Pittsburgh,  etc.,  R.  Co.,  100  Pa.  51,  42  Atl.  369, 
51  L.  R.  A.  319 ;  Schonhardt  v.  Pa.  R.  Co.,  ZLQ 
Pa.  224,  65  AU.  543;  Porter  v.  Scranton  City, 
3G  Pa.  Super.  Ct  218;  Puller  v.  Edings,  11 
Rich.  (S.  O.)  239;  Eddings  v.  Seabrook,  12 
Rich.  (S.  C.)  604;  Richmond,  etc.,  Co.  v.  Cham- 
bUn,  100  Va.  401,  41  S.  B.  760 ;  Hunter  v. 
Chesapeake,  etc.,  By.  Co.,  107  Va.  158,  59  S. 
E.  415, 17  L.  R.  A.  (N.  S.)  124;  Stadler  v.  MU- 


waukee,  34  Wis.  98;  Esch  v.  Chicago,  etc.,  R. 
Co.,  72  Wis.  229,  39  N.  W.  129 ;  Union  Steam- 
boat  Co.  (C.  O.)  39  Fed.  723;  Bigg  v.  Corpora- 
tion of  London,  L.  R.  15  Eg.  Cas.  376;  Queen 
V.  Vaughn,  4  L.  R.  Q.  B.  100. 

In  the  case  of  Pause  v.  Atlanta,  08  Ga.  92, 
26  S.  B.  489,  58  Am.  St  Bep.  290,  the  Georgia 
Supreme  Court  said: 

"The  measure  of  her  damages  is  the  injury  to 
her  property  which  is  Injuriously  affected  by  the 
public  improvement  In  arriving  at  that  damage, 
neither  the  profits  in  the  business  conducted  on 
the  premises,  nor  the  cost  to  the  tenant  of  the 
fixtures  and  improvements  placed  therein,  nor 
the  articles  purchased  for  the  purpose  of  ena- 
bling the  lessee  to  conduct  the  business,  nor  the 
diminution  in  value  of  fixtures,  improvements 
or  articles  such  as  are  removed  by  the  lessee, 
can  be  recovered  as  damages ;  but  the  increased 
value  of  the  premises  for  rent  in  consequence  of 
the  putting  in  of  such  fixtures  and  improvements 
may  properly  be  considered  in  computing  the 
damages  to  the  leasehold  estate." 

The  general  mle  as  regards  including  as 
elements  of  damages  expenses  of  removal  of 
personal  property,  as  well  as  that  regarding 
the  status  of  fixtures,  below  discussed,  is 
thus  stated  by  Mr.  Lewis: 

"Fixtures  upon  the  property  taken  must  be 
valued  and  paid  for  as  part  of  the  real  estate, 
and  any  depreciation  in  the  value  of  fixtures  up- 
on the  part  not  taken  is  to  be  taken  into  consid- 
eration, the  same  as  damages  to  the  soil  itselt. 
Where  a  railroad  was  laid  through  premises 
which  had  been  fitted  up  for  a  water  cure,  so 
as  to  render  it  unsuitable  for  that  purpose,  it 
was  held  that  the  owner  was  entitled  to  the  dif- 
ference between  what  the  fixtures  and  appurte- 
nances were  worth  in  connection  with  the  prop- 
erty as  a  water  cure  (not  exceeding  their  rea- 
sonable cost),  and  what  they  were  worth  to  be 
removed  from  the  premises  and  applied  to  other 
purposes.  In  a  case  in  Pennsylvania  it  was  held 
proper  to  show  the  expense  of  removal  of  ma- 
chinery and  fixtures  as  bearing  upon  the  value 
of  the  property  as  it  stood.  But  the  dama^ 
to  personal  property,  or  the  expense  of  removing 
it  from  the  premises,  cannot  be  considered  in  es- 
timating the  compensation  to  be  paid.  But 
when  both  parties  proceed  .upon  the  theory  that 
the  owner  is  entitled  to  the  cost  of  removing  ma- 
chinery, the  condemning  party  cannot  complain. 
Where  the  statute  provided  that  the  commis- 
sioners should  'inspect  said  real  property  and 
consider  the  injury  tchich  such  oicner  may  tiM- 
tain  hti  reason  of  such  railroad;  and  they  shall 
assess  damages  which  said  owner  will  sustain 
by  such  appropriation  of  bis  land,'  it  was  held 
that  the  words  in  itaUcs  required  that  compensa- 
tion should  be  made  for  the  removal  of  person- 
al property."  2  Lewis,  Em.  Dom.  J  728,  cit- 
ing Blincoe  v.  Bailroad,  supra. 

But  this  matter  has  also  been  before  our 
Missouri  courts,  and,  if  we  are  now  to  hold 
that  respondent  is  entitled  to  damages  for 
the  three  elements  under  discussion,  we  must 
of  necessity  overrule  two  Missouri  cases 
wherein  the  point  Involved  was  squarely 
lodged,  and  wherein  It  was  held  that  no  sudi 
compensation  la  allowable  under  our  laws. 
St  Louis,  etc..  Railroad  v.  Knapp-Stout  & 
Co.,  160  Mo.  396,  61  S.  W.  800;  Springfield, 
etc.,  R.  Co.  V.  Schweitzer,  173  Mo.  App.  650, 
158  S.  W.  1058.  In  the  Knapp-Stout  Case, 
supra,  at  page  412  of  160  Mo.,  page  303  of 
61  S.  W.,  Judge  Gantt,  writing  tbe  opinion 
of  the  court,  In  defining  the  measure  of 
damages,  and  touching  the  Identical  question 
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of  the  allowance  of  damages  of  tbe  sort  here 
under  discussion,  said: 

"It  is  the  settled  low  of  this  court  that  tbe 
measure  of  cotnpenBation  and  damages  in  cases 
in  which  only  a  part  of  a  tract  in  condemned, 
as  in  the  case  at  bar,  is  tbe  market  value  of 
the  land  taken  for  the  right  of  way,  and  the 
damages  to  the  remainder  by  reason  of  the  rail- 
road running  through  it,  less  any  benefits  that 
are  peculiar  to  the  tract  of  land  arising  from  the 
running  of  the  road  through  it  Bridge  Co.  v. 
Ring,  58  Mo.  491 ;  Railroad  v.  Waldo,  70  Mo. 
629 ;  Railroad  Co.  v.  Story,  96  Mo.  611  [10  S. 
W.  203] ;  Railroad  Oo.  r.  Baker,  102  Mo.  fi53 
[16  S.  W.  64].  Injury  to  business,  loss  of  prof- 
its, inconvenience  to  the  owner,  damage  to  per- 
sonal property,  or  the  expense  of  removing  it, 
are  not  to  be  estimated  as  distinct  elements  of 
damages." 

In  the  very  late  case  ruled  by  the  Spring- 
field Court  of  Appeals  practically  all  of  the 
Missouri  cases  were  examined  and  discussed, 
and  such  of  them  as  seem  upon  casual  glance 
to  oppose  the  conclusion  reached  were  suc- 
cessfully distlogulsbed.  Many  of  these  cases 
are  urged  \ipon  us  as  annoonclng  a  different 
rule,  but  we  do  not  think  they  so  far  an- 
nounce a  different  rule  when  carefully  coa- 
sldered,  and  when  the  precise  point  up  for 
Judgment  Is  regarded,  as  to  warrant  us  In 
overruling  those  on  all  fours;  a  fortiori, 
when  they  but  foUow  tbe  overwhelming 
weight  of  the  authorities  upon  these  ques- 
tions everywhere.  Since  all  of  these  cases 
have  been  so  lately  fully  and  ably  discussed 
In  Railroad  v.  Schweitzer,  supra,  we  need 
not  take  up  space  to  ccmslder  them  again. 

In  the  £napp-Stout  Case,  supra,  precisely 
the  same  Question  was  before  this  court  that 
was  before  the  Oklahoma  court  In  the  Blln- 
coe  Case,  viz.,  the  question  of  whether  he 
whose  land  was  taken  for  public  uses  could 
recover  the  expenses  necessarily  incurred  In 
the  removal  of  personal  property  from  the 
land,  to  wit,  lumber,  lying  thereon.  In  both 
cases  parts  of  lumber  yards  were  taken,  yet 
we  ruled  that  such  expenses  were  not  proper 
elements  of  damages. 

At  first  glance,  It  Is  to  be  conceded  that 
there  exists  a  dlfBcnlty  In  finding  a  reason 
for  not  compensating  the  owner  of  personal 
chattels  who  Is  compelled  to  remove  them, 
for  his  exi)ense  In  so  removing  them  to  a 
point  at  least  beyond  the  edge  of  the  right  of 
way.  It  is  equally  clear,  on  the  other  band, 
that  no  logical  reason  can  be  found  for  com- 
pensating him  for  the  expense  of  removal 
beyond  such  point.  This  Is  so,  for  the  reason 
that  A.  might  desire  to  move  his  chattels 
only  into  tbe  next  adjoining  house,  while  B. 
might  desire  to  have  his  taken  several  blocks, 
or  even  several  miles,  and  O.,  on  the  other 
hand,  his  business  being  broken  up,  might  de- 
sire to  remove  bis  goods  to  some  otber  place, 
or  city.  No  reason  in  logic  therefore  can  be 
found  for  the  condemner's  paying  more  than 
is  sufficient  to  move  the  personal  proi>erty 
off  the  right  of  way.  A  mle  which  would 
require  the  condemner  to  do  more  would  be 
variant  and  indefinite,  and  therefore  qpecnla- 
tive. 

182  8.W.-48 


It  is  obvious  that  a  lessee  stands  In  no  bet- 
ter condition  touching  his  right  to  be  compen- 
sated for  expenses  of  this  sort  than  does  the 
owner  of  the  fee.  In  fact,  the  reasons  are 
more  cogent  for  permitting  the  owner  of  the 
fee  to  recover  as  damages  expenses  of  this 
sort  than  they  are  in  favor  of  the  lessee,  for 
the  lessee  may  be  compelled  to  move  at  the 
end  of  his  term ;  and,  since  his  occupancy  of 
the  premises  is  founded  on  contract,  it  may 
even  be  said  that  the  presumption  is  that  he 
will  move.  Or  if  there  be  no  such  presump- 
tion, or  no  presumption  either  way,  the  lessee 
is  not  aided  by  a  discussion  of  this  moving 
matter,  for  arguments  in  bis  favor  In  this 
behalf  are  founded  upon  the  presumption 
that  he  will  renew  his  lease  and  remain  at 
the  end  of  his  term.  But  as  regards  the 
owner  whose  lands  are  taken,  no  require- 
ment exists  for  his  removal  at  any  time,  un- 
less he  sells  the  premises — a  contingency  too 
remote  for  consideration  in  this  connection. 

We  apprehend  that  back  of  the  rule  against 
allowing  damages  of  this  nature  also  lie  the 
considerations  that  loss  of  profits  during  re- 
moval is  necessarily  so  speculative  as  to  af- 
ford as  a  measure  of  computation  no  rule 
except  a  mere  guess;  that  likewise,  beyond 
the  mere  moving  of  goods  to  a  point  Just  out- 
side tbe  bounds  of  the  right  of  way  con- 
demned, the  expenses  of  removal  t>eing  vari- 
ant, damages  would  be  arbitrary  and  highly 
speculative,  and  removal  but  to  a  point  only 
Just  beyond  the  edge  of  the  right  of  way 
would  fall  into  the  category  de  minimis ;  and 
that,  moreover,  the  inclusion  of  expenses  of 
removal  of  personal  property  and  compensa- 
tion for  loss  of  profits  during  removal  is 
merged  and  Inclnded  in  title  price  paid  for  the 
easement  to  the  owner,  or  to  the  lessee,  as 
the  case  may  be.  Viewed  as  a  forced  pur- 
chase by  the  public  for  the  public  good,  as  a 
condemnation  action  Is  in  tbe  last  analysis, 
the  latter  consideration  seems  of  great 
weight;  for,  If  he  whose  land  is  condemned 
had  voluntarily  sold  his  land  to  a  private 
purchaser,  ordinarily  no  thought  would  occur 
to  either  one,  absent  agreement  to  that  end, 
that  the  seller  should  be  compensated  by  the 
buyer  for  the  removal  from  the  sold  premla- 
es  of  mere  personal  goods  and  chattels.  That 
one  is  a  voluntary  sale,  and  the  other  an  In- 
voluntary sale,  does  not  peculiarly  d^ract 
from  the  force  of  ttie  argument 

But  be  all  these  things  as  may  be,  the  over- 
whelming weight  of  authority  both  in  this 
state  and  in  all  other  Jurisdictions  is  as  we 
hold,  and  having  had  other  views  in  the  be- 
ginning, by  reason  of  the  apparent,  rather 
than  real,  crying  equities  in  the  case,  we 
have  yet  been  compelled  to  follow  the  law  as 
it  is  written  both  here  and  elsewhere.  To 
mle  otherwise  would  necessitate  the  overrul- 
ing of  at  least  two  Missouri  cases  squarely 
In  point  and  of  most  carefully  distinguishing 
three  or  four  other  cases.  Railroad  v.  Mc- 
Qrew,  104  Mo.  282,  16  S.  W.  981;  Hannibal 
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Bridge  Co.  t.  Scbaubacber,  67  Mo.  582 ;  Rail- 
road V.  Porter,  112  Mo.  361,  20  S.  W.  568. 

We  therefore  bold,  In  consonance  with  the 
great  weight  of  autbority  everywhere,  that 
respondent  was  not  entitled  to  recover  for 
loss  of  profits  In  its  business  during  the  re- 
moval of  its  stock  of  goods ;  nor  for  the  ex- 
pense of  the  removal  of  its  stock  of  goods 
and  personal  property,  as  contradistinguish- 
ed from  fixtures,  from  Its  old  location  which 
was  condemned,  to  a  new  location;  nor  for 
the  depreciation  in  value  of  such  personal 
property  and  stock  of  goods,  caused  by  such 
removal  and  reinstallation. 

II.  What  we  have  said  above  disposes  of  a 
part  of  the  contentions  involved  In  conten- 
tion 1  supra ;  that  is,  to  that  part  of  this 
contention  having  to  do  with  the  cost  of  the 
removing  of  mere  personal  property  and  chat- 
tels. The  other  phase  of  the  case  mooted 
in  both  contentions  1  and  2,  viz.,  that  touch- 
ing the  cost  of  removal  of  trade  fixtures, 
which  we  left  over  for  subsequent  separate 
discussion,  presents  a  somewhat  different 
question.  We  assume,  of  course,  pothing 
further  appearing,  that  the  word  "fixtures"  is 
used  in  its  legal  and  technical  sense,  and  not 
as  a  mere  mercantile  designation  applied  to 
chairs,  tables,  iron  safe,  et  id  omne  genus. 

A  fixture  appertains  to  the  real  estate  It- 
self, which  real  estate  to  the  extent,  at  least, 
of  an  easement  therein,  Is  being  taken  by 
condemner.  We  need  not  enter  into  any  In- 
tricate discussion  of  fixtures  (since  such  a 
discussion  does  not  belong  here)  for  the  rea- 
son above  given,  which  is  weU  settled,  to  wit, 
that  a  trade  fixture  such  as  is  herein  in- 
volved, and  such  as  was  to  an  extent  involv- 
ed In  the  case  of  Hannibal,  etc.,  R.  Ck>.  y. 
Schanbacher,  snpra,  is  a  part  of  the  realty; 
and  since  It  passes  ordinarily  as  between 
vendor  and  vendee,  upon  a  voluntary  sale,  we 
see  no  reason  why  It  should  not  pass  to  the 
condemner  upon  an  Involuntary  transfer, 
such  as  this  Is.  We  find  nothing  in  the  Mis- 
souri cases,  nor  In  the  cases  from  other  ju- 
risdictions, which  seriously  militates  against 
this  view.  Those  mentioned  below  sustain 
It  It  seems  to  be  right  on  principle ;  to  do 
full  Justice  and  afford  full  compensation. 

In  passing  we  may  say,  arguendo,  that  tbe 
view  that  tbe  owner  should  be  compensated 
for  the  expense  of  tearing  out,  moving,  and 
reinstalling  fixtures  In  another  location  has 
much  of  logical  cogency.  But  It  seems  out  of 
consonance  with  our  own  rulings,  and  sub- 
ject to  the  objection  that  the  expense  of  car- 
riage from  the  old  to  the  new  location  would 
be  speculative,  and  so,  having  reached  a  view 
wlilch  affords  full  compensation  for  the  in- 
Jury  done,  we  hesitate  to  overrule  our  former 
holdings.  Many  of  the  cases  from  other  Ju- 
risdictions which  have  I>een  urged  upon  us  as 
sustaining  all  of  respondent's  contentions 
are  cases  whldi  allowed  compensation  for 
removing  and  reinstalling  fixtures,  and  rul- 
ing that  such  compensation  was  permissible. 
This  for  the  reason  that  U  tbe  owner  of  the 


land  or  lease  condemned  take  such  nxtures 
off  the  hands  of  the  condemner,  who  ordlua- 
rily  does  not  want  them,  thus  minimizing  the 
damages  accriiing,  botb  the  owner  and  the 
condemner  ought  to  be  held  to  the  rule  that 
their  reciprocal  duty  toward  each  other  Is  to 
so  act  as  not  unduly  to  augment  tbe  damages 
arising  from  the  appropriation  of  the  land. 

In  a  very  late  case,  decided  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond District,  it  wais  held  that  an  award  In  a 
condemnation  proceeding  for  tbe  value  of 
certain  trade  fixtures,  to  wit,  machinery  of 
an  engraving  plant,  was  proper;  the  court 
holding  that,  in  condenmation  proceedings 
where  the  land  is  taken  in  invitum,  the  rule 
which  obtains  as  to  such  fixtures  is  analogous 
to  that  between  vendor  and  vendee,  and  not 
that  between  landlord  and  tenant  United 
States  V.  Wiener,  127  O.  C.  A.  382,  210  Fed. 
832.  In  the  latter  case  the  court  quoted  with 
approval  what  was  said  in  Block  Boundary 
(Avenue  A),  68  Misc.  Rep.  488,  122  N.  Y. 
Supp.  321,  wherein  it  was  ruled: 

"The  city  took  the  entire  bnlldings  as  tbey 
stood,  inclading  the  trade  fiztnres  therein,  and 
for  the  purposes  of  this  proceeding  they  must  all 
be  regarded  as  real  property ;  that  is,  as  between 
the  tenant  and  the  city,  the  trade  fixtures  were 
real  property  and  must  be  paid  for  by  the  city 
the  same  as  a  building,  and  the  tenant  was  un- 
der no  more  obligation  to  remove  them  than  be 
would  be  to  remove  a  building  if  he  were  the 
owner.  As  between  the  tenant  and  the  owner, 
however,  the  trade  fixtures  were  personalty,  and 
could  be  removed,  and  therefore  any  award  made 
for  them  would  go  to  the  tenant." 

In  the  above  case  of  United  States  v.  Wie- 
ner, the  court  upon  the  other  phases  of  this 
case  discussed  supra,  says: 

"There  seems  to  be  no  authority  for  an  allow- 
ance for  the  removal  of  the  business  as  distin- 
Siished  from  the  plant  and  machinery.  The 
istrict  Court  allowed  $2,500  as  damages  which 
may  result  from  the  change  of  location.  Tiiis 
was  based  upon  hvjiothesis  and  speculation,  and 
we  are  unable  to  find  any  oontndUng  authority 
to  support  the  award." 

Since  houses,  which  are  but  fixtures  to  real 
estate,  pass  to  condemner  (Kansas  City  y. 
Morse,  105  Mo.  loc.  clt  519,  16  S.  W.  89^, 
and  since  trade  fixtures  under  the  vendor 
and  vendee  rule  would  pass  to  tbe  buyer, 
tbey  pass  b&ce  to  tin  oondemner,  and  it  must 
pay  for  them.  Bespcmdent  abaoit  an  eleo- 
tlon  on  its  part  and  consult  of  the  city  to 
that  end,  could  not  take  fixtures  which  the 
city  had  condemned,  nor  obtain  as  damages 
pay  for  moving  property  which  by  condemna- 
tion became  that  of  the  city.  Kansas  City 
V.  Morse,  105  Mo.  loa  dt  519,  16  S.  W.  803; 
Springfield,  etc.,  B.  Co.  y.  Schweitzer,  173  Mo. 
App.  650,  158  S.  W.  1058. 

It  follows  from  all  this  that  respondent 
was  entitled  to  be  paid  the  reasonable  mar- 
ket value  of  its  fixtures  (contradistinguished 
from  mere  goods  and  chattels)  which  were 
contained  in,  and  affixed  to,  tbe  leased  prem- 
ises condemned.  But  the  apparent  i»'esent 
status  of  the  instant  case  causes  us  to  fur- 
ther rule  that  if  appellant  does  not  want 
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these  fixtures,  and  respondent  elects,  or  has 
elected,  to  take  them  (or,  as  seems  probable, 
has  already  taken  them),  then  damages  which 
appellant  will  be  held  to  pay  as  such  value 
of  them  should  be  recouped  to  the  extent  of 
their  reasonable  market  value,  as  they  stood 
to  tb^r  old  location,  when  confronted,  how- 
ever, as  diminishing  such  value,  by  the  neces- 
sity of  immediately  tearing  them  out  and  re- 
installing them  elsewhere. 

Upon  the  other  phases  of  the  case,  and  to 
the  extent  last  discussed  upon  the  latter 
one,  we  are  of  the  (pinion  that  the  court 
erred,  and  that  for  such  error  this  case  must 
be  reversed  and  remanded,  to  be  retried  in 
such  wise  as  is  not  Inconsistent  with  the 
views  hMeIn  expressed.  Let  this  be  done. 
All  concur. 


CITY  OF  ST.  LOUIS  v.  ST.  LOUIS,  I.  M.  A 

S.  RY.  GO.  et  al.    (No.  17547.) 

(Suprone  Court  of  Missouri,  Division  No.  2. 

Jan.  6,  1916.) 

Appeal  from  St.  Louig  Circuit  Court ;  George 
H.  Shields,  Judge. 

Action  by  the  City  of  St.  Louis  against  the  St. 
Lonis,  Iron  Mountain  &  Southern  Railway  Com- 
pany and  others  to  condemn  land.  From  a  judg- 
ment awarding  compensation  to  Frank  B.  Ste- 
phan  and  another,  Uie  City  appeals.  Reversed 
and  remanded. 

Chaa.  H.  Daues  and  Truman  P.  Yonn|r,  both 
of  St  Louis,  for  appellant.  Edw.  J.  White  and 
J.  F.  Green,  both  of  St.  Lonis,  for  respondents. 

FARIS,  P.  J.  This  case  being  a  companion 
case  to  City  of  St.  Louis,  Appellaut,  v.  R.  Co., 
R»al  Buggy  Company,  Respondent,  182  S.  W. 
750,  this  day  decided,  and  having  been  argued 
and  submitted  with  it,  and  involving  the  same 
questicHis  as  are  to  the  fore  in  the  Regal  Buggy 
Company  Case,  is  to  be  ruled  by  it. 

Let  It  be  reversed  and  remanded,  to  be  re- 
tried is  such  manner  as  is  not  inconsistent  with 
the  views  expressed  in  the  Regal  Buggy  Comr 
pany  Case.    It  is  so  ordered.    All  concur. 


CITY  OF  ST.  LOUIS  v.  ST.  LOUIS,  L  M.  & 
S.  BY.  CO.  et  aL    (No.  17650.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jan.  6,  1916.     Rehearing  Denied 

Feb.  16,  1916.) 

Appeal  from  St  Louis  Circuit  Court ;  George 
H.  Shields,  Judge. 

Action  by  the  City  of  St  Louis  against  the  St 
Loaia,  Iron  Mountain  &  Southern  Railway  Com- 
pany and  others  to  condemn  land  for  a  public 
use.  There  was  a  judgment  awarding  compen- 
sation to  the  Mueller  Brothers  House  Furnish- 
ing Company,  and  the  City  appeals.  Reversed 
and  remanded. 

Charles  H.  Daues  and  Truman  P.  Young,  both 
of  St  Louis,  for  appellant  Sale  &  Frey,  of 
St  Louis,  for  respondent. 

FARIS.  P.  J.  This  case  being  a  companion 
case  to  City  of  St  Louis,  Appellant  v.  R.  Co., 
Begal  Buggy  Company,  Respondent,  182  S.  W. 
7S0,  this  day  decided,  and  having  been  argued 
and  submitted  with  it,  and  involving  the  same 
questions  as  are  to  the  fore  in  the  Regal  Buggy 
Company  Cas^,  is  to  be  ruled  by  it. 

Let  it  be  reversed  and  remanded,  to  be  retried 


in  such  manner  as  is  not  Inconsistent  with  the 
views  expressed  in  the  Regal  Buggy  Company 
Case.    It  is  so  ordered.    All  concur. 


PENNEY  &  PENNEY  FEED  CO.  v. 
KRAMER.  (No.  11726.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  6,  1915.     Rehearing  Denied 

Feb.  7,  191&) 

1.  Apfkai.   and    Bbbob   €=91038— Rbtiew— 
Habuijsbs  Ebkob. 

Instructions  imposing  a  heavier  burden  on 
plaintiS  than  was  required  under  the  pleadings 
and  evidence  cannot  be  complained  of  by  defend- 
ant 

[£jd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  4052-4062 ;  Dec.  Dig.  <8=» 
1033.1 

2.  Estoppel  <g=>92  —  Equitable  Estoppel  — 
Right  to  Invoke. 

Defendant's  gristmill,  which  was  being  op- 
erated by  two  relatives,  was  destroyed  by  fire, 
and  with  it  grain  belonging  to  plaintiff  was  de- 
stroyed. A  policy  on  Qie  mill,  covering  grain 
received  or  placed  therein  on  consignment  or 
held  in  trust,  was  collected  by  defendant,  who 
received  indemnity  for  plaintiff's  grain.  Held 
that,  as  the  policy  was  in  defendant's  name  and 
as  he  received  the  proceeds,  he  is.  regardless  of 
his  relation  to  the  operators  of  the  mill,  estop- 
ped from  denying  liability  to  plaintiff  for  the 
msurance  money  received  for  plaintiff's  grain. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  J$  260-263 ;   Dec.  Dig.  «S=»92.] 

3.  Evidence    ®=3l78  —  DoctJMENXABT    Evi- 
dence—Secondabt  Evidence. 

Where  plaintiS  demanded  insurance  money 
received  by  defendant  under  a  policy  which  cov- 
ered plaintiff's  grain,  and  a  mill  that  was  de- 
stroyed, a  copy  of  the  policy  is  admissible  in 
evidence,  the  original  having  been  destroyed  aft- 
er payment  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g$  580-594 ;   Dec  Dig.  «=»178.] 

Appeal  from  Circuit  Court,  Bnchtuiaii  Coun- 
ty; ThoB.  B.  Allen,  Judge. 
"Not  to  be  offidaUy  published." 
Action  by  the  Penney  &  Penney  Feed  Com- 
pany against  J.  E.  Kramer.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  S.  Boyer,  of  St  Joseph,  and  Broad- 
dus  &  Crow,  of  Kansas  City,  for  appellant. 
Spencer  &  Landls,  of  St  Joseph,  for  respond- 
ent 

JOHNSON,  J.  In  the  first  count  of  the 
petition  plaintiff,  a  corporation,  sued  to  re- 
cover $483,  the  value  of  a  carload  of  com  It 
delivered  to  a  gristmill  operated  by  defend- 
ant in  St.  Jos^h.  Defendant  undertook  to 
grind  the  com  Into  feed  and  deliver  the  feed 
to  plaintiff,  but  was  prevented  by  a  fire  which 
destroyed  the  mill  and  its  contents  on  Oc- 
tober 11,  1912.  The  ground  on  which  the  al- 
leged liability  Is  predicated  is  that  defend- 
ant bad  a  policy  of  fire  Insurance  on  the 
contents  of  the  mill.  Including  grain  and  feed 
belonging  to  customers,  and  In  his  proofs  of 
loss  and  subsequent  settlement  with  the  in- 
surance company,  Included  and  received  In- 
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demnlty  for  the  Iosb  of  plaintiff's  corn.  In 
the  second  connt  plaintiff  sued  as  the  as- 
signee of  a  similar  demand  for  $33,  the  value 
of  certain  hay  stored  In  the  mill  by  another 
dealer  In  feed.  The  answer  Is  a  general  de- 
nial. A  trial  to  a  Jury  resulted  In  a  verdict 
and  judgment  for  plaintiff  on  both  counts, 
and  defendant  appealed. 

At  the  time  the  policy  was  Issued  defend- 
ant owned  the  mill,  but  the  business  was  car- 
ried on  by  a  corporation  of  which  defendant 
was  a  stockholder,  and  the  policy  was  issued 
to  the  corporation.  Afterward  defendant 
took  over  the  business  and  had  the  insurance 
transferred  to  him.  He  made  some  sort  of 
an  arrangement  for  bis  brother  and  the  tat- 
ter's daughter  to  run  the  business,  either  for 
him,  or  on  their  own  account.  There  is  a 
dispute  over  the  nature  of  the  arrangement, 
but  there  is  substantial  evidence  that  defend- 
ant rented  the  mill  to  his  brother  and  niece, 
sold  them  the  personal  property  therein  which 
belonged  to  him,  taking  their  note  for  $976 
in  payment  of  the  purchase  price,  with  the 
understanding,  as  stated  by  the  niece,  that 
"we  were  to  run  the  mill  as  best  we  could, 
and  at  any  time  that  he  saw  fit  to  take  the 
mill  back,  we  were  to  deliver  to  him  either 
the  money  or  the  goods."  In  short  defend- 
ant retained  the  title  to  the  property — the 
sale  being  conditional — and,  of  course^  car- 
ried the  policy  of  Insurance  in  his  own  name. 
The  com  and  hay  in  controversy  were  re- 
ceived at  the  mill  In  the  usual  course  of 
business,  while  defendant's  brother  and  niece 
were  in  charge  as  stated,  and  were  destroyed 
by  Are,  which  consumed  the  mill  and  its  con- 
tents. They  were  there  as  bailments,  the 
title  remaining  in  the  respective  bailors. 

The  policy,  which  was  In  the  standard 
form,  covered  not  only  the  stock  of  grain, 
hay,  feed,  sacks,  etc.,  owned  by  defendant, 
but  also  all  such  commodities  in  the  mill  or 
afterwards  received  and  placed  therein  on 
consignment,  or  held  by  defendant  in  trust 
or  on  storage,  etc.  The  fire  destroyed  the 
books  of  the  business,  but  defendant,  with 
the  assistance  of  bis  brother  and  his  niece, 
prepared  proofs  of  loss  which  defendant  veri- 
fied by  his  affidavit  and  forwarded  to  the  in- 
surance company.  The  entire  loss  was  ad- 
justed at  $1,787.38,  and  that  sum  was  paid 
to  defendant  by  the  company. 

[1,2]  It  appears  from  the  testimony  of  the 
brother  and  niece  that  the  full  amount  of 
the  loss  on  the  com  and  h&y  in  dispute  was 
included  in  tbe  proofs  and  adjustment,  and 
defendant  is  placed  in  the  repr^enslble  po- 
sition of  refusing  to  pay  to  the  rightful  own- 
ers money  he  received  as  trustee  for  their 
account.  Defendant  In  his  testimony  denies 
that  tbe  loss  on  property  not  his  own  was 
Included  in  the  adjustment,  but  the  most 
that  may  be  said  of  his  testimony  is  that  it 
raised  an  issue  of  fact  for  the  Jury  to  deter- 
mine.   The  Jury  decided  it  in  favor  of  plain- 


tiff, under  instructions  which  also  submitted 
other  Issues.  This  was  unnecessary,  but  it 
was  not  prejudicial  error,  since  the  instruc- 
tions merely  imposed  a  heavier  burden  upon 
plaintiff  than  was  required  of  It  under  the 
pleadings  and  evidence.  Tbe  fact  that  de- 
fendant, under  the  terms  of  the  policy,  suc- 
cessfully asserted  the  right  to  indemnity  for 
property  in  the  mill  on  consignment  or  in 
bailment,  was  enough  to  charge  him  with  li- 
ability to  the  bailors  of  such  property.  With 
that  fact  established,  he  is  estopped  from 
asserting  In  this  action  that  not  he,  but  bis 
brother  and  niece,  as  bis  tenants  and  ven- 
dees, were  the  bailees.  It  is  Immaterial 
whether  his  brother  and  niece  were  his  agents 
In  the  operation  of  the  business  or  were  act- 
ing for  themselves.  With  their  acquiescence 
and  active  co-operation,  he  collected  the  in- 
demnity as  bailee,  and  he  must  account  for 
it  as  such  to  its  rightful  owners.  While  it  is 
true  that  estoppels  are  odious,  and  the  doc- 
trine should  never  be  applied  without  a  ne- 
cessity for  it,  it  should  be  applied  where  a 
person  against  whom  It  is  used  has  so  con- 
ducted himself  that,  unless  estopped,  he 
would  be  saying  something  contrary  to  his 
former  conduct.  It  is  a  rule  of  conscience, 
founded  on  the  fundamental  principle  of  mo- 
rality, that  a  man  should  not  be  suffered  to 
profit  by  taking  inconsistent  positions.  Bax- 
endale  v.  Bennett,  L.  R.  3  Q.  B.  Div.  525. 

[3]  There  was  no  error  in  the  admission 
in  evidence  of  a  copy  of  the  policy,  since  it 
api)ears  by  competent  evidence  that  the  orig- 
inal, in  the  usual  coarse  of  business  was  de- 
livered to  the  Insurer  and  was  destroyed 
after  the  loss  was  adjusted  and  paid. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed.    All  concur. 


WILSON  ▼.  JONES  et  sL    (No.  IISIO.) 

(Kansas  City  C!ourt  of  Appeals.     Missouri, 

Jan.  17,  1910,     Behcariug  Denied 

Feb.  7,  1916.) 

1,  Landlobd  awd  Tenant  e=»164,  167— 
Apabtment  Housks— Febsonax.  Injubies— 
LiABiLrrT  of  LiNntoBn. 

nie  owner  of  an  offioe  building  or  apart- 
ment honse,  who  retains  control  over  the  com- 
mon entrance,  stairways,  elevators,  halls,  etc., 
owes  a  duty  of  reasonable  care  to  construct  and 
maintain  such  places  and  utilities  in  a  reason- 
ably safe  condition  for  use,  and  a  negligent 
breach  of  snch  duty  will  give  a  cause  of  action 
to  a  tenant  or  invitee  for  personal  injuries  caus- 
ed by  such  breach. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  630-637,  639,  641,  668- 
674,  676-679;   Dec.  Dig.  <S=»184,  167.] 

2.  Landi-obd  and  Tenant  «=>167  —  Apabt- 
MKNT  Houses— Abxawatb—Injqbt  to  Bx- 

PBKSSKAir. 

Where  a  coping  along  a  wall  of  a  basement 
areaway  of  an  apartment  house  was  a  narrow 
passageway  from  Uie  alley  to  the  rrar  stairs,  at 
which  articles  must  be  delivered,  and  the  area- 
way  was  unguarded  and  nnlighted,  an  express- 
man, handling  the  rear  end  of  a  trnnk,  who 
falls  into  the  areaway  on  a  wet,  dark  night,  has 
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a  cause  of  action  against  the  landlord,  who  re- 
tains control  of  the  common  entrance,  stair- 
ways, etc.,  of  the  apartment  house. 

[Ed.  Nota — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ig  66&-674,  670-679;  Dec. 
Dig.  «=»167.] 

8.  Landlobd  and  Txicant  «=>169  —  Apabt> 
UENT  Houses— Injuries  to  Bxphessuait— 

CONTRIBUTOBY  NEOLIOENCB. 

Under  crach  facts,  plaintiff  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Ijandlord  and 
Tenant.  Cent.  Dig.  «  644-^6,  664-667,  681- 
684 ;   Dec.  Dig.  <S=s>lfe.] 

Appeal  from  Clrcait  Court,  Jackson  Coun- 
ty; A.  C.  Soutbern,  Judge. 
"Not  to  be  officially  published." 
Action  by  WllUam  A.  Wilsoiu  against  Maty 
C  Jones  and  W.  D.  Jones.  From  a  judg- 
ment for  plaintiff  against  both  defendants, 
both  defendants  appeal.  Reversed  as  to  W. 
D.  Jones  on  confession  of  error,  and  affirmed 
on  the  merits  as  to  Mary  C.  Jones. 

Sebree,  Conrad  ft  WendorfT,  of  Kansas 
City,  for  appellants.  T.  F.  Railsback  and 
Beed  &  Harrey,  all  of  Kansas  City,  for  re- 
qjwndent 

JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  for  personal  Injuries  he  sustained 
on  the  night  of  October  10,  1913,  by  falling 
Into  an  unguarded  and  unlighted  areaway 
on  premises  owned  by  defendant  Mary  C 
Jones,  In  Kansas  City,  wbi(A  be  had  entered 
on  the  implied  invitation  of  the  owner.  The 
answer  is  a  general  denial  and  a  plea  of 
contributory  negligence.  The  jury  return- 
ed a  verdict  for  plaintiff  for  $700,  judgment 
was  rendered  thereon  against  both  defend- 
ants (who  are  husband  and  wife),  and,  after 
their  motions  A>r  a  new  trial  and  in  arrest 
of  judgment  were  overruled,  both  defendants 
appealed. 

Plaintiff  confesses  that  under  the  decision 
of  the  Supreme  Court  in  Boutell  v.  Shella- 
berger,  rendered  March  2,  1915,  and  report- 
ed in  264  Mo.  70,  174  S.  W.  384,  U  K.  A. 
1915D,  847,  the  judgment  waB  erroneously 
rendered  against  the  defendant  husband,  and 
should  be  reversed  as  to  him,  but  argues 
that  it  should  be  affirmed  as  to  Mary  C. 
Jones,  the  owner  of  the  property.  Counsel 
for  Mrs.  Jones  contend  that  her  request  for 
a  peremptory  instruction  should  have  been 
sustained,  on  the  ground  that  the  evidence 
entirely  falls  to  support  the  allegation  that 
plaintiffs  injury  was  caused  by  negligence 
of  Mrs.  Jones,  to  whom  we  shall  hereafter 
refer  as  the  defendant,  and  does  show,  as  a 
matter  of  law,  that  the  injury  was  caused 
by  plaintiff's  own  negligence. 

Defendant  was  the  owner  of  a  three-story 
and  basement  apartment  building  at  the 
southeast  comer  of  Fourteenth  street  and 
Troost  avenue.  There  were  six  suites  of 
rooms,  two  on  each  floor,  occupied  by  various 
tenants,  and  defendant  retained  control  over 
the  stairways,  baUs,  and  other  portions  of 


the  building  used  in  common  by  the  tenants. 
At  the  rear  were  latticed  porches  for  all  the 
apartments,  and  the  rear  stairway,  ascend- 
ing in  the  space  between  the  north  and  south 
porches,  also  was  latticed,  except  at  the  en- 
trance from  the  alley.  The  basement  floor, 
on  which  were  the  apartments  of  the  janitor 
employed  by  defendant,  was  40  Inches  lower 
than  the  alley,  and  an  areaway  on  the  level 
of  the  basement  floor  extended  eastward 
from  the  east  wall  of  the  building  proper  to 
the  east  line  of  the  rear  porches.  A  wall  be- 
tween the  areaway  and  the  alley  was  6  or 
7  inches  higher  than  the  alley,  and  was 
capped  by  stone  coping  21  inches  wide.  The 
top  of  the  coping  was  4%  or  6  feet  below 
the  outer  edge  of  the  first  floor  of  the  rear 
porch  and  stairway  structure,  and  this  space 
was  open  at  the  entrance  to  the  stairway 
from  the  alley.  The  stairway  started  from 
the  floor  of  the  areaway,  and,  ascending, 
turned  from  an  east  to  a  north  direction,  at- 
taining the  latter  direction  at  a  step  which 
was  at  the  top  of  the  coping  and  projected 
over  and  rested  upon  the  coping  6  or  7  inch- 
es. Thence  upward,  to  the  landing  on  the 
first  floor,  the  east  line  of  the  stairway  was 
on  a  line  with  the  step  Just  mentioned,  so 
that  the  top  of  the  coping  south  of  that 
step  served  as  a  narrow  approach  to  the 
stairway  to  a  person  coming  from  the  alley, 
as  plaintiff  did  Just  before  bis  injury.  He 
and  the  driver  of  a  motor  truck  were  en- 
gaged In  delivering  baggage,  and  had  a  trunk 
weighing  150  pounds  to  deliver  to  an  apart- 
ment on  the  tliird  floor.  In  obedience  to  a 
notice  posted  at  the  front  entrance  they 
drove  to  the  alley,  unloaded  the  trunk,  and 
carried  It  down  tlie  alley  to  the  rear  en- 
trance, intending  to  take  it  up  the  stairway 
to  the  third  floor. 

Plaintiff  had  the  rear  end  of  the  trunk  and 
followed  the  lead  of  the  driver.  The  course 
they  had  to  take  was,  flrst,  south  down  the 
alley,  than  a  turn  to  the  west  as  they  step- 
ped upon  the  coping,  and  thence  a  turn 
northward  to  ascend  the  steps.  The  driver 
had  reached  the  second  step,  when  plaintiff, 
who  had  stepped  onto  the  coping  and  was 
proceeding  to  swing  bis  end  around  toward 
the  west,  in  order  to  put  the  trunk  in  proper 
line,  inadvertently  stepped  off  the  coping, 
fell  into  the  areaway,  and  was  Injured.  The 
evidence  of  plaintiff  tends  to  show  that  the 
night  was  rainy  and  very  dark,  and  it  is 
conceded  that  no  light  was  maintained  at 
this  entrance,  nor  any  guard  placed  along 
the  west  edge  of  the  coping  to  guide  and  pro- 
tect persons  approaching  the  stairway  from 
the  alley, 

[1]  The  owner  of  an  office  building  or 
apartment  house,  who  retains  control  over 
the  common  entrance,  stairways,  elevators, 
balls,  etc.,  owes  a  duty  of  reasonable  care  to 
construct  and  maintain  such  places  and 
utilities  in  a  reasonably  safe  condition  for 
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use,  and  a  negligent  breach  of  audi  duty 
wfll  give  a  cause  of  actton  to  a  tenant,  or 
person  visiting  tbe  building  on  business  with 
a  tenant,  for  personal  injuries  caused  by 
sucb  breach.  PlalntifT,  entering  the  build- 
ing on  business  with  a  tenant  at  the  proper 
entrance,  became  an  invitee  of  defendant, 
the  owner,  and  as  such  was  entitled  to.  as- 
sume that  defendant,  who  owed  him  the 
duty  of  reasonable  care,  had  provided  a 
reasonably  safe  entrance  for  bis  use. 

[2]  Without  a  barrier  inclosing  the  narrow 
path  on  the  top  of  the  coping,  or  a  light  to 
disclose  the  difficulties  and  dangers  of  the 
place  at  night,  the  entrance  was  a  veritable 
trap  or  pitfall,  of  such  unusual  character 
as  to  expose  an  Invitee,  such  as  plalntifT, 
who  was  unfamiliar  with  the  place,  to  un- 
usual hazard.  In  an  effort  to  bring  this 
case  within  the  doctrine  of  Richardson  v. 
Boston,  166  Mass.  145,  30  N..  E.  478,  defend- 
ant contends  there  is  nothing  to  show  that 
there  was  anything  improper  or  unusual 
about  this  area  way.  It  may  be  granted  that 
basement  areaways  are  common  features  of 
office  and  apartment  buildings;  but  it  does 
not  foUow  that  it  is  a  common  practice  to 
maintain  them  In  unguarded  and  obscure 
proximity  to  entrances,  to  the  undoing  of  un- 
wary invitees,  and  if  such  were  the  practice 
its  prevalence  should  not  exempt  it  from 
condemnation  as  an  actionable  wrong.  Some 
customs  are  more  honored  in  the  breach 
than  the  observance,  and  this,  if  there  Is 
such  a  custom,  would  be  one  of  them.  No 
other  reasonable  conclusion  may  be  drawn 
from  the  evidence  of  plaintiff  than  that  neg- 
ligence of  defendant  was  a  proximate  cause 
of  the  injury. 

[3]  We  do  not  share  the  view  of  counsel 
for  defendant  that  plaintiff  was  guilty  in 
law  of  negligence  which  directly  contributed 
to  hia  injury.  Proceeding  in  darkness  as 
they  were,  it  was  the  duty  of  plaintiff  to 
move  cautiously,  and  not  to  rely  entirely 
upon  the  presumption  that  defendant  had 
provided  a  reasonably  safe  way  for  them  to 
travel.  The  principle  of  the  cases  relied 
upon  by  defendant  is  that  a  person  coming 
into  an  unfamiliar  situation,  where  darkness 
renders  the  eyesight  Ineffective,  must  act 
with  the  caution  expected  of  an  ordinarily 
careful  and  prudent  person,  and  will  not 
be  heard  to  complain  of  negligence  In  others 
if  he  failed  to  make  proi>er  use  of  his  oth- 
er senses  for  his  own  protection.  Robrbach- 
er  V.  GlUig,  203  N.  T.  413,  96  N.  E.  733; 
Brugher  v.  Buchtenklrch,  167  N.  Y.  153,  60 
N.  E.  420;  Piper  v.  N.  T.  Central  Railroad, 
150  N.  Y.  224,  60  N.  E.  851,  41  L.  R.  A. 
724,  66  Am.  St  Rep.  660;  HUsenbeck  v. 
Guhrlng,  131  N.  Y.  674,  30  N.  E.  580;  Ryan 
v.  Kansas  City,  232  Mo.  471,  134  S.  W.  666, 
985 ;  Diamond  ▼.  Kansas  City,  120  Mo.  App. 
186,  96  S.  W.  492 ;  Burnett  v.  Railroad,  172 
Mo.  App.  61,  164  8.  W.  1186;   Dey  v.  Rail- 


way, 140  Mo.  App.  loc.  cit.  473.  120  S.  W. 
134 ;    Stepp  v.  Railroad,  85  Mo.  loc.  clt  235. 

We  think  tbe  Issue  of  plaintiff's  care  in 
the  situation  disclosed  was  one  of  fact  for 
the  Jury  to  deterniln&  Though  plaintiff 
and  the  driver  picture  the  darkness  as  In- 
tense, the  latter  testified  he  was  able  to 
see  objects  in  very  dim  and  vague  outline,  bat 
with  enough  definiteness  to  enable  talm  to 
distinguish  and  reach  the  stairway  in  safety. 
Plaintiff,  at  the  rear  end  of  the  trunk,  was 
not  so  well  placed  to  see,  and  was  compelled 
to  follow  his  leader.  The  Jury  were  entitled 
to  infer  that  an  ordinarily  careful  and  pru- 
dent person  In  such  situation  would  assume 
that,  if  the  pathway  was  safe  for  the  lead- 
er. It  was  safe  for  him,  and  that  plaintiff 
shoold  not  be  pronounced  negligent  for  not 
feeling  to  either  side  with  his  feet,  to  dis- 
cover if  the  path  were  on  the  very  brink  of  a 
dangerous  pitfall. 

The  request  for  a  peremptory  instmctioa 
was  properly  refused.  The  Judgment  is  af- 
firmed.   All  concur. 


VINING  V.  LIPPINCOTT.    (No.  11842.) 

(Kansas  City  Court  of  Appeals.    Missouii 

Feb.  7,  191&) 

Pbincipal  and  Agent  «=5»81— CoMinssioKS— 

Right  to. 

A  defendant,  a  maniifactarer  of  soda  foon- 
tains,  authorized  plaintiff  to  sell  such  appliances 
for  an  agreed  commission;  the  contmJct  tbete- 
for  reciting  that  defendant  might  change  the 
terms  and  prices  of  sale,  but  not  the  commis- 
sions. Plaintiff  procured  an  order  for  a  soda 
fountain  which,  though  it  was  not  accompanied 
by  the  cash  required,  was  accepted  by  defendant, 
who  manufactured  the  fountain  and  attempted 
to  hold  the  purchaser.  Some  time  after  date 
fixed  for  delivery  plaintiff  wrote  defendant  that 
he  thought  he  could  get  the  purchaser  to  accept 
the  fountain;  the  purchaser  having  failed  to 
complv  with  its  contract  because  the  amusement 
pork  for  which  It  desired  the  fonntaln  was  not 
complete.  Thereafter  defendant  made  the  sale 
to  the  purchaser  directly  for  an  amount  less  the 
agent's  commission.  Held  that,  as  defendant 
had  waived  strict  compliance  with  the  contract, 
it  could  not  thereafter  make  a  new  contract  of 
sole  and  avoid  payment  of  commission  to  plain- 
tiff. 

[Ed.  Note. — For  other  oases,  see  Principal  and 
Agent,  Cent  Dig.  fj  194-214,  219.  223;  Dec 
Dig.  <S=>81.] 

Appeal  from  Clrcnlt  Court,  Jackson  Coon- 
ty ;   D.  E.  Bird,  Judge. 

Action  by  H.  B.  Vlning  against  A.  H.  LIp- 
pincott,  begun  in  Justice  court  and  appealed 
to  circuit  court.  From  a  Judgment  for  plain- 
tiff, defendant  appeabs.    Affirmed. 

Ellis,  Cook  &  Bamett  and  Roy  K.  Die- 
trich, all  of  Kansas  City,  for  appellant  W. 
B.  Dickinson,  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff  and  defendant 
entered  Into  a  written  contract  whereby 
plaintiff  was  authorized  to  sell  for  defendant 
a  certain  described  soda  fountain  manufac- 
tured   by   defendant    in    Pennsylvania  and 
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known  as  "Leader,"  for  tbe  price  of  $1,600, 
In  certain  payments,  viz.,  $80  should  accom- 
pany tlie  order,  $240  to  be  paid  April  1,  1912, 
upon  tender  of  fountain,  and  balance  in  in- 
stallment notes.  Plaintiff's  commission  was 
to  be  15  per  cent,  amounting  to  $240,  if  the 
sale  was  in  compliance  with  defendant's 
rules  upon  settlement  by  the  purchaser  made 
in  compliance  with  the  order  to  be  taken  by 
platDtiil.  Plaintiff  on  November  9,  1911,  pro- 
cured an  order  and  sold  a  fountain  to  an 
Blectrlc  Park  Company  in  Kansas,  to  t>e 
shipped  from  Philadelphia  April  15,  1912. 

[1]  But  the  Park  Company  did  not  accom- 
pany the  order  with  $80  cash  as  agreed. 
Nevertheless  defendant  accepted  the  order 
and  made  the  fountain,  undertaking  to  col- 
lect the  $80  itself,  and  as  late  as  the  3d  of 
September  1912,  recognized  that  it  was  yet 
in  force  and  threatened  suit  Defendant 
claims  the  contract  was  terminated,  and 
that  in  the  following  April  it  sold  the  foun- 
tain to  the  Park  Company.  But  that  foun- 
tain was  manufactured  under  the  sale  made 
by  plaintiff  under  an  order  which  defendant 
recognized  after  it  knew  of  noncompliance 
with  its  terms  by  the  Park  Company. 

It  seems  that  failure  to  get  the  park  in 
proper  condition  caused  the  failure  on  part 
of  that  company  to  comply  with  the  terms  of 
purchase,  but  It  wanted  the  fountain  when 
it  got  tD  position  to  put  it  in  use,  and  plain- 
tiff wrote  defendant  in  February,  1913,  being 
near  ten  months  after  the  fountain  was  to 
have  been  delivered,  that  he  thought  be  could 
get  the  company  to  take  it,  and  In  a  few 
weeks  thereafter  the  Park  Gmpany  did  take 
it  The  effect  of  this  latter  transaction  be- 
tween defendant  and  the  Park  Company  is 
the  principal  point  of  dispute  between  the 
parties.  Defendant  insists  that  plailntlff 
failed,  and  that  its  negotiation  with  the 
Park  Company  "was  a  new  transaction." 
We  cannot  agree  to  that  Defendant  had 
waived  a  strict  compliance  with  the  order 
taken  by  plaintiff,  and  it  finally  accepted  the 
parchaser  discovered  and  obtained  by'  plain- 
tiff at  the  same  price,  less  plaintiff's  commis- 
sion, that  was  to  be  paid  In  the  original  sale. 

Defendant  with  knowledge  that  the  terms 
of  payment  in  the  order  had  not  been  met, 
itself  undertook .  to  collect  them,  and  pro- 
ceeded to,  and  did,  manufacture  the  fountain 
under  the  order.  In  other  words,  it  accepted 
the  order  and  itself  undertook  to  perform  a 
dnty  which  It  now  says  plaintiff  should  have 
performed.  We  regard  the  action  of  de- 
fendant in  what  it  terms  a  new  transaction 
whereby  it  sold  to  the  Park  Company  as  an 
attempted  avoidance  of  its  obligation  to 
plaintiff,  and  the  small  change  made  in  the 
terms,  Including  the  same  price,  less  plain- 
tiff's commission,  will  not  justify  dropping 
plaintiff  ont  of  consideration  after  having 
accepted  his  labor  and  his  purchaser.  The 
fact   that   defendant    on    its   own   motion. 


made  a  sale  for  a  less  consideration  than  it 
authorized  plaintiff  to  offer  did  not  deprive 
the  latter  of  his  right  to  a  commission. 
Glade  v.  Mining  Co.,  129  Mo.  App.  443,  445, 
107  S.  W.  1002. 

Much  is  said  in  defendant's  brief  con- 
cerning plaintiS's  obligations  imder  tbe  con- 
tract; but  with  it  all  the  fact  stands  out 
that  it  has  accepted  plaintiff's  purchaser  of  a 
fouutain  for  the  same  net  price  agreed  to  be 
paid  by  the  contract  negotiated  by  plaintiff, 
and  that  it  waived  terms  of  the  order  it  now 
Insists  ui>on;  it  being  provided  in  the  con- 
tract engaging  plaintiff  as  agent  that  de- 
fendant could  change  the  terms  and  prices  of 
sale,  "but  not  the  commissions  to  the  sales- 
men." The  case  was  begun  before  a  justice 
of  the  peace,  where  formal  or  technical  plead- 
ings are  not  required. 

In  view  of  the  conceded  or  undisputed 
facts  in  the  case,  we  think  no  reversible  er- 
ror Is  to  be  found  In  the  instruction  for  plain- 
tiff, and  though  defendants  were  more  favor- 
able than  its  case  warranted  no  complaint 
can  be  made  by  it  on  that  score.  Those  in- 
structions practically  directed  a  verdict  for 
defendant,  unless  the  Park  Company  com- 
piled with  the  order  as  to  payments,  when 
the  undisputed  evidence  shows  that  defend- 
ant had  waived  such  provisions. 

The  judgment  was  manUestly  for  the  right 
party,  and  is  affirmed.    All  concur. 


KANSAS    CITY    AUTOMOBILE    SCHOOL 
CO.  V.  HOLCKER-BLBBRjQ  MBX3.  CO. 

(No.  11816.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1916.) 

1.  Bailment  i8=»18— Abtisan'b  Lien— Righi 
TO  Lien— "Chassis." 

Plaintiff  employed  defendant  to  construct 
an  automobile  body  and  put  it  upon  hia  "chas- 
sis," which,  as  applied  to  a  motor  car,  means 
the  rectangular  metal  framework,  as  distinguish- 
ed from  its  body  and  seats,  but  including  its  ac- 
cessories for  propulsion,  as  the  tanks,  motor, 
etc.,  and  general  running  gear.  Seld  that  while 
there  can  be  no  artisan's  lien  unless  the  labor 
or  expense  is  bestowed  or  performed  on  the  Iden- 
tical or  specific  thing  left  in  the  artisan's  pos- 
session, defendant  was  entitled  to  a  lien  on  the 
chassis,  as  the  making  and  fixing  of  the  body  on 
the  chassis  necessarily  involved  some  work  on 
it  in  order  to  fasten  it  permanently  thereto,  and 
the  work,  if  well  done  and  according  to  the  con- 
tract, added  value  to  tbe  chassis,  and  made  it  a 
completed  and  entire  instrumentality. 

[Ed.    Note.— For   other   cases,    see   Bailment, 
Cent  Dig.  §§  77-79,  81-84;  Dec.  Dig.  ®=»18.] 

2.  Bailment  €=s>31— Suits  fob  Enfobcembnt 
OF  Lien— Questions  fob  Juby. 

In  an  action  in  which  defendant  sought  a 
recovery  for  constructing  an  automobile  body 
for  plaintiff's  automobile,  the  jury  was  not 
bound  to  accept  the  testimony  of  plaintiff's 
witnesses  that  the  body  was  not  constructed  ac- 
cording to  contract  and  that,  when  placed  on 
the  automobile  its  operation  was  impossible, 
where  there  was  evidence  that  the  work  was  well 
done  and  in  accordance  with  the  contract  and 
that  the  operation  of  the  automobile  was  per- 
fectly satisfactory,  and  no  complaint  was  made 
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as  to  it  until  after  it  was  discovered  by  plaintifF 
that  defendant  was  not  going  to  allow  tne  auto- 
mobile to  be  taken  away  until  the  woric  was 
paid  for. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  {§  124-131;    Dec.  Dig.  «=»31.] 

3.  WOEK    AND    LABOB    «=30—A<ynOHS— REA- 
SONABLE Value— Questions  roB  Jubt. 

In  an  action  in  which  defendant  sought  to 
recover  on  a  quantum  meruit  for  constructing 
an  automobile  body  for  plaintiff's  automobile, 
the  jury  were  the  judges  of  the  facts,  and  the 
reasonable  value  of  the  work  was  one  of  the 
questions  for  it  to  pass  upon,  and  it  was  not 
bound  to  accent  the  estimates  placed  thereon  by 
defendant's  witnesses,  and  hence  a  verdict  for 
$150  was  responsive  to  the  issues,  though  this 
WHS  less  than  the  lowest  estimate  placed  by  the 
evidence  on  the  value  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Work  and 
lAbor,  Cent  Dig.  {§  59-65;   Dec.  Dig.  <g=>30.] 

4.  Wobk  and  Labor  «=>30— Actions— Rea- 
soNABLK  Value— Questions  fob  Juby. 

Though  the  parties  to  a  contract  for  the 
construction  of  an  automobile  body  agreed  upon 
a  contract  price,  where  defendant  sought  to  re- 
cover for  such  work  upon  a  quantum  meruit, 
it  was  for  the  jury  to  say  what  was  a  reasonable 
price. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |§  50-66;  Dec.  Dig.  «=>30; 
Contracts,  Cent  Dig.  {  130.] 

5.  Wobk  and  Labob  «=92^ErvE0i  of  Ex- 

PBESS     CONTBAOT— RBCOVEBY    ON    QUANTUU 

Mebuit. 

That  there  was  a  contract  price  agreed  up- 
on by  the  parties  for  work  for  wliich  a  recovery 
was  sought  did  not  prevent  defendant  from 
placing  its  case  upon  a  quantum  meruit  but 
only  prevented  a  recovery  beyond  the  agreed 
price. 

[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor, Cent  Dig.  {§  56-58;    Dec  Dig.  «=>29.] 

6.  Tbial  ^=>296  —  INSTBUCTIONS  —  Ebbob 
Cubed. 

Where,  in  an  action  in  which  defendant 
sought  to  recover  for  work  in  constructing  an 
automobile  body,  defendant's  instructions  pur- 
porting to  cover  its  case  and  direct  a  verdict  ip 
Its  favor  omitted  no  feature  essential  to  its  case, 
and  in  plaintiffs  instructions  the  jury  were  ex- 
plicitly told  that  if  the  work  was  not  done  ac- 
cording to  contract  and  so  as  to  allow  the  per- 
fect operation  of  the  automobile,  or  if  it  was 
so  done  that  the  automobile  could  not  be  proD- 
erly  operated,  the  verdict  must  be  for  plaintiff, 
there  was  no  error  in  the  instructions  of  which 
plaintiff  could  complain,  since,  where  an  in- 
struction purporting  to  cover  the  whole  case  and 
directing  a  verdict  contains  all  the  elements  nec- 
essary to  entitle  a  party  to  a  recovery,  but 
omits  some  defensive  feature  raised  by  the  tes- 
timony of  the  opposite  party,  such  omission 
is  cured  if  the  opposite  party  obtains  an  in- 
struction clearly  covering  such  defense. 

[Ed.  Note.— For  othcf  cases,  see  Trial,  Cent. 
Dfe.  ii  705-713,  716.  716,  718;  Dec.  Dig.  «S=> 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  E.  E.  Porterfleld,  Judge. 
"Not  to  be  officially  published," 
Action  by  the  Kansas  City  Automobile 
School  Company  against  the  Holcker-Elberg 
Manufacturing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Park  &  Brown,  of  Kansas  City,  tor  appel- 
lant Scarritt,  Scarritt  Jones  &  Miller,  of 
Kansas  City,  for  respondent. 


TRIMBLE,  J.  This  Is  a  suit  in  replevin, 
originating  In  a  justice  court,  going  from 
thence  to  the  circuit  court,  and  coming  from 
there  here  hy  appeal  on  the  part  of  the  plain- 
tiff. 

Defendant  Is  engaged  tn  the  business  of 
manufacturing  carriages  and  other  vehicles. 
Plaintiff  owned  the  chassis  of  a  Tlncher  au- 
tomobile. As  applied  to  a  motor  car,  the 
term  "chassis"  means  the  rectangular  metal 
framework  thereof,  as  distinguished  from  Its 
body  and  seats,  but  Including  Its  accessories 
for  propulsion,  as  the  tanks,  motor,  gener- 
ator, gear,  springs,  axles,  wheels,  tires,  fan, 
and  general  running  gear. 

Desiring  to  hare  a  body  constructed  and 
put  upon  this  chassis,  plaintiffs  president 
or  representative  took  it  to  defendant's  shop 
and  left  It  there  for  that  purpose.  Defend- 
ant agreed  to  do  the  work  for  about  1280 — 
at  least  not  over  that.  In  addition  to  any 
agreement  the  law  would  imply  from  sudi 
arrangement,  the  parties  agreed  that  plain- 
tiff was  to  pay  cash  for  the  work  when  com- 
pleted, and  that  defendant  was  to  have  a 
lien  upon  the  chassis  for  the  bill. 

Upon  completion  of  the  work  the  de- 
fendant notified  plaintiff  thereof.  Accord- 
ing to  defendant's  evidence,  plaintiff's  presi- 
dent or  representative,  who  took  the  car  to 
defendant's  shop  and  who  made  the  con- 
tract in  reference  thereto,  examined  the  au- 
tomobile and  expressed  himself  as  well 
pleased  with  the  Job,  and  then  asked  for  30 
days'  time  in  whldi  to  pay  for  it;  he  to  be 
allowed  in  the  meantime  to  take  the  automo- 
bile away.  Defendant  refused  to  agree  to 
this,  demanding  the  cash.  Plaintiffs  repre- 
sentative then  asked  to  be  allowed  to  pay 
$100  on  It  and  take  the  car,  agreeing  to  pay 
the  rest  later.  This  was  also  refused.  The 
plaintiff  failed  to  pay  for  the  work,  and  the 
car  was  left  in  defendant's  sh<^.  Finally 
defendant  notified  plaintiff  that,  if  its  bUl 
was  not  paid,  proceedings  would  be  at  once 
begim  to  obtain  payment  thereof  by  sale  of 
the  automobile.  Thereupon  plaintiff  brought 
this  replevin  suit,  and,  under  the  writ,  took 
the  chassis  from  defendant's  possession. 

Defendant  in  its  answer  set  np  an  arti- 
san's lien  upon  said  chassis  in  ttke  sum  of 
$235  as  the  reasonable  value  of  the  work 
done  thereon,  including  the  building  and 
placing  thereon  of  said  body,  and  asserting 
that  defendant  was  entiUed  to  the  possession 
of  said  car  until  the  value  of  such  work  was 
paid,  and  praying  that  it  have  Judgment  for 
the  return  of  said  car  or  Judgment  against 
plaintiff  and  its  sureties  on  the  replevin  bond 
in  the  sum  of  $235  and  costs  of  suit 

Upon  a  trial  de  novo  in  the  circuit  court 
the  Jury  found  for  the  defendant,  and  fur- 
ther found  that  at  the  commencement  of  the 
suit  defendant  was  cntitied  to  the  possession 
of  the  automobile  in  question,  and  that  the 
reasonable  value  of  the  work  done  thereon  by 
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defendant  was  $150,  and  fbat  defendant  bad 
been  damaged  by  the  taking  and  withhold- 
ing of  said  automobile  In  the  sum  of  $14.47. 
Thereupon  the  court  rendered  Judgment  on 
said  verdict,  adjudging  the  return  of  the  au- 
tomobile to  defendant,  or,  at  the  discretion 
of  the  latter,  the  payment  of  the  $150  as- 
sessed by  the  jury,  and  also  judgment  for 
the  damages  assessed  and  for  costs.  Plain- 
tiff appealed. 

[1]  It  is  urged  that  the  body  of  an  antomo- 
bile  is  an  entirely  separate,  distinct,  and  in- 
dependent article  from  Its  chassis,  and,  as 
the  labor  or  expense  must  be  bestowed  or 
performed  on  the  identical  or  specific  thing 
left  In  the  artisan's  possession,  there  Could 
be  no  lien  In  this  case.  But,  while  we  do 
not  question  the  principle  of  law  invoked,  we 
deny  its  application  to  the  facts  of  this  case. 
The  making  and  fixing  of  the  body  on  the 
chassis  necessarily  Involved  some  work  on 
the  latter  in  order  to  fasten  It  permanently 
thereto.  The  work,  if  well  done  and  accord- 
ing to  contract,  certainly  added  value  to  the 
chassis  and  made  It  a  completed  and  entire 
Instrumentality.  The  evidence,  even  from 
plaintiff's  side,  was  to  the  effect  that  an  au- 
tomobile body  is  no  more  a  separate  and  dis- 
tinct part  of  an  automobile  than  a  buggy 
body  is  a  separate  part  of  a  buggy.  Neither 
Is  complete  without  a  body  of  some  sort. 

[2]  Point  is  made  that  there  is  no  evidence 
to  support  the  verdict.  Plaintiff  Introduced 
•evidence  tending  to  show  that  the  body  was 
80  constructed  and  placed  on  the  automobile 
as  that  its  operation  was  impossible,  and  that 
the  t>ody  was  not  otherwise  constructed  ac- 
coiding  to  contract.  PlaintUTs  view  is  that 
there  is  no  evidence  from  which  the  jury 
could  find  to  the  contrary.  If  this  be  true, 
then,  of  course,  defendant  was  not  entitled 
to  a  lien.  But  die  jury  was  not  bound  to  ac- 
cept the  testimony  of  plaintiff's  witnesses  in 
this  regard,  and  there  was  ample  evidence 
from  which  the  jury  could  find  that  the  work 
was  well  done,  and  that  the  body  was  made 
and  placed  upon  the  automobile  In  accord- 
ance with  the  contract  and  in  strict  compli- 
ance with  a  sketch  thereof  agreed  upon  be- 
tween the  parties  before  the  work  was  done. 
As  to  the  operation  of  the  automobile  there 
was  evidence  from  which  thie  jury  could  rea- 
sonably find  that  the  automobile  was  all 
right  and  perfectly  satisfactory,  and  that  no 
complaint  in  regard  to  it  was  made  until 
after  this  suit  was  brought,  or  at  least  un- 
til after  it  was  discovered  that  defendant 
was  not  going  to  allow  plaintiff  to  take  It 
away  until  paid  for. 

[3-1]  The  point  that  the  verdict  is  not  re- 
sponsive to  the  Issues  is  without  merit.  It  Is 
based  on  the  fftct  that  the  lowest  estimate 
placed  by  the  evidence  on  the  value  of  defend- 
ant's work  is  $235,  while  the  jury  found  it 
to  be  only  $150.  The  defendant's  answer 
was  based  on  a  quantum  meruit,  and  the  de- 
termination of  the  value  was  clearly  for  the 


jury.  It  was  not  bound  to  accept  the  es- 
timates placed  thereon  by  the  witnesses  for 
defendant.  The  jury  are  the  judges  of  the 
facts,  and  the  reasonable  value  of  defend- 
ant's work  Is  one  of  the  questions  for  the 
jury  to  pass  upon.  McDonald  v.  Mossman, 
181  Mo.  App.  475, 168  S.  W.  816.  Even  if  the 
parties  agreed  upon  a  contract  price  of  $235, 
yet  the  defendant  placed  its  case  upon  a  quan- 
tum, meruit  which,  would  leave  it  to  the  jury 
to  say  what  was  reasonable.  The  t&ct,  tf  it 
be  a  fact,  that  there  was  a  contract  price, 
would  not  prevent  the  defendant  from  plac- 
ing its  case  upon  a  quantum  meruit  basis,  but 
would  prevent  any  recovery  beyond  the 
agreed  price.  Bamett  v.  Swerlngen,  77  Mo. 
App.  64;  Warder  v.  Seltz,  167  Mo,  140,  loa 
cit.  148,  57  S.  W.  537.  The  case  of  Cole  v. 
Armour,  154  Mo.  333,  55  S.  W.  476,  was  a  suit 
on  the  contract,  and  not  for  the  reasonable 
value  of  the  services,  and,  in  addition  to  this, 
there  was  no  evidence  In  that  case  as  to  the 
reasonable  value  of  the  services  bad  the  pe- 
tition contained  such  a  count  Hence  the 
verdict  was  not  within  the  Issues,  nor  did  it 
have  evidence  to  support  it.  And  the  Su- 
preme Court  therefore  held  that  the  fact  that 
the  plaintiff  did  not  complain  and  that  the 
defendant  would  not  have  to  pay  as  much  as 
he  would  have  had  to  pay  had  the  verdict 
been  responsive  did  not  help  the  matter; 
that,  is  did  not  keep  the  verdict  from  being 
arbitrary,  outside  of  the  issues,  and  without 
evidence  to  support  it  But  in  the  case  at 
bar  the  defendant's  case  was  on  quantum 
meruit,  and  thougb  defendant's  evidence  as 
to  value  was  higher  than  the  verdict,  the 
Jury  were  not  compelled  to  accept  the  evi- 
dence of  the  valuation  at  par,  but  could  de- 
cide for  themselves  what  that  value  was. 

[I]  There  is  no  conflict  between  the  instruc- 
tions for  plaintiff  and  those  for  defendant 
Nor  do  defendant's  two  Instructions  contain 
reversible  error.  In  one  the  Jury  were  re- 
quired to  find  that  the  defendant  did  the 
work  "as  ordered  by  plaintiff."  In  the  other 
they  were  required  to  find  that  a  sketch  of 
the  work  to  be  done  was  approved  by  plain- 
tiff, and  that  the  work  was  done  "in  ac- 
cordance with  such  sketch."  That  is  to  say, 
these  questions  were  submitted  to  the  jury, 
and  the  jury  had  to  find  such  facts,  along 
with  others,  before  they  could  find  for  defend- 
ant Plaintiff's  complaint  is  that  the  two 
Instructions  purport  to  cover  defendant's  case 
and  direct  a  verdict  in  its  favor,  but  omit 
plaintiff's  defense  that  the  work  was  not  done 
In  such  a  manner  as  to  make  the  automobile 
capable  of  being  operated.  But  defendant's 
instructions  omit  no  feature  essential  to  Its 
case;  and  In  plaintiffs  instructions  the  jury 
were  very  explicitly  told  that.  If  the  work 
was  not  done  according  to  contract  and  so  as 
to  "allow  the  perfect  operation"  of  the  auto- 
mobile, or  If  the  work  was  so  done  that  the 
automobile  "could  not  be  properly  operated," 
then  defendant  was  not  entltledi^  a  llen,itnd 
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the  Terdlct  must  be  for  plaintiff;  so  that, 
taking  the  Instructions  as  a  whole,  they  clear- 
ly submitted  the  whole  case.  If  an  Instmc- 
tlon  purporting  to  cover  the  whole  case  and 
directing  a  verdict  contains  all  the  elements 
necessary  to  entitle  that  party  to  a  recovery, 
but  omits  some  defensive  feature  raised  by 
the  testimony  of  the  opposite  party,  such 
omission  is  cured  if  the  opposite  party  obtains 
an  instruction  clearly  covering  such  defense. 
We  have  recently  had  occasion  to  go  Into 
this  question  in  the  case  of  Bettoki  v.  North- 
western Coal  and  Mining  Co.,  decided  Decem- 
ber 6,  1915,  180  S.  W.  1021,  not  yet  offlclaUy 
reported.  Therein  Ellison,  P.  J.,  very  clearly 
states  and  discusses  the  rule  in  this  state  on 
the  point  now  under  consideration,  and  we 
refer  to  his  opinion,  and  to  the  authorities 
therein  dted,  for  a  fuller  statement  of  the 
subject.  We  need  not  go  Into  a  discussion  of 
the  question  whether  plaintiff's  instructions 
were  or  were  not  more  favorable  than  the  law 
warrants. 

The  contention  that  no  right  to  a  lien  exist- 
ed because  the  work  of  defendant  was  not 
done  upon,  and  did  not  enhance  the  value  of, 
the  identical  article  upon  which  the  lien  Is 
claimed,  had  no  question  of  fact  upcm  which 
to  rest  Hence  Instructions  presenting  such 
feature  were  properly  refused. 

There  was  no  error  in  the  trial  of  this  case, 
and  the  Judgment  is  affirmed.    All  concur. 


McNeil  v.  Missouri  pao.  ry.  go. 

(No.  11678.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  6,  1016.    Reheanng  Denied 

Feb.  7,  1916.) 

1.  Tbial  «=s>139— Neqativb  Evidence— Ques- 
tion FOB  JTTBT. 

Negative  testimony  that  plaintiff  and  oth- 
ers riding  in  a  bus  did  not  hear  crossing  sicnals 
given  by  an  engine  carrying  a  gnowplow  is,  as 
against  positive  evidence  that  the  signals  were 
given,  insufficient  to  carry  that  issue  to  the  jury. 
(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  332,  333,  338-341,  365 ;  Dec.  Dig.  «=» 
139.] 

2.  Railboads  i3s>312— Cbossino  Aocidbnt»- 
Headuoht  Statute. 

The  Kansas  Statute  requiring  every  loco- 
motive to  be  equipped  with  a  headlight  being 
to  secnre  protection  to  railway  passengers,  em- 
ployes and  travelers,  removal  of  the  headlight 
from  a  locomotive  propelling  a  snowplow  will 
not  render  the  railroad  company  liable  for  a 
crossing  accident  in  that  state,  where  the  force 
of  the  snow  would  have  demolished  tile  headlight 
had  it  not  l>een  removed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  988-1001,  lOOa-1005 ;  Dec.  Dig. 
<g=»312.] 

3.  Nkoijoencb    4=>80— Actionb— Contbibuh 

TOBT  NEOIJOENOE. 

TTnder  the  Kansas  laws,  as  those  of  the 
forum,  contribatory  negligence,  though  ever  so 
slight  'wUl  bar  recovery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8$  84,  85;  Dec.  Dig.  «=80.] 


4.  Railroads  fi=>327— Caossiwa  Accident— 
Danoeb. 

A  railroad  crossing  of  itself  is  a  danger  sig- 
nal warning  travelers  to  look  and  listen  for 
trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C!ent  Dig.  H  1043-1056;    Dec  Dig.  <8=327.] 

5.  Railboads  ®=9333— CBoasiNa  Accident— 
AcnoNB— Cabb. 

Where  plaintiff,  whose  vehicle  made  a  great 
noise,  knowmg  that  a  passenger  train  was  due 
or  abiont  due,  and  that  some  train  was  actually 
coming  from  that  direction,  attempted  by  a  wild 
drive  to  beat  it  to  a  crossing  a  considerable  dis- 
tance away,  he  is  guilty  of  contributory  negli- 
gence barring  recovery  for  injuries  received  in 
a  collision  with  an  engine  pushing  a  snowplow, 
which  was  preceding  the  train:  plaintiff  not 
exercising  reasonable  care  in  looking  and  listen- 
ing at  a  point  near  enough  to  the  tracks  to  have 
discovered  the  engine. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1080-1083;    Dec  Dig.  «=»333.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Harris  Robinson,  Judge. 
"Not  to  be  oflldally  published." 
Action  by  Alexander  McNeil  against  the 
Missouri  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Edward  H.  Batson,  of  Kansas  City,  for  ap- 
pellant White,  Hackney  &  Lyons,  of  Kan- 
sas City,  for  respondent 

JOHNSON,  J.  Plaintiff  was  injured  March 
1,  1913,  in  a  collision  at  a  public  railroad 
crossing  In  Cawker  City,  Kan.,  and  sued  to 
recover  damages  on  the  ground  that  bis  In- 
Jury  was  caused  by  negligence  of  defendant ' 
The  answer,  among  other  defenses,  alleged 
contributory  negligence.  The  cause  Is  be- 
fore us  on  the  appeal  of  defendant  from  a 
verdict  and  Judgment  for  $2,500  recovered 
by  plaintiff  In  the  circuit  court 

Defendant's  railroad  runs  through  Cawker 
City  on  a  straight  course  from  soutiieast  to 
northwest,  and  near  the  station  is  crossed 
at  right  angles  by  a  street  or  road  connecting 
the  depot  with  the  town,  the  central  portion 
of  which  is  half  a  mile  distant  Plaintiff 
owned  and  was  the  driver  of  an  omnibus 
which  met  all  passenger  trains,  and  was 
driving  to  the  station  with  a  full  load  of 
passengers  to  meet  an  east-bound  passenger 
train  scheduled  to  arrive  at  about  10  o'clock 
p.  ra.  He  was  late  in  leaving  the  hotel,  and 
drove  rapidly,  almost  at  a  gallop,  and  part 
of  the  way  in  a  gallop.  When  about  three 
blocks  from  the  crossing  he  heard  a  whistle 
which  he  thought  was  from  the  expected  pan- 
senger  train,  and  for  a  crossing  a  mile  or 
more  west  of  the  station.  It  was  necessary 
to  cross  the  main  track  to  reach  the  station, 
and  he  drove  fast  In  order  to  clear  the  cross- 
ing before  the  arrival  of  the  train.  He  sat 
in  an  open  seat  in  front,  but  the  passengers 
were  inside  the  inclosed  body  of  the  vehicle 
and  all  of  the  windows  were  closed.  The 
bus  was  not  new,  and,  of  course,  was  noisy 
when   running   at  high   speed.     There  was 
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nothing  but  the  darkness  to  obscure  the  view 
along  the  track,  and  plaintiff  states  that  he 
looked  attentively,  but  saw  no  locomotive 
and  heard  no  sound  of  an  approaching  train 
until  the  horses  were  at  the  crossing,  when 
he  was  confronted  with  the  sudden  appari- 
tion of  a  locomotive  coming  from  the  west. 
Realizing  that  he  would  be  unable  to  drive 
over  the  crossing  in  safety,  he  endeavored  to 
avoid  a  collision  by  sharply  turning  the  hors- 
es to  the  left  But  the  engine  struck  the 
turning  horses,  and  plaintiff  was  injured. 
The  body  of  the  vehicle  was  unscathed,  and 
no  passenger  was  injured. 

There  had  been  a  snowstorm  with  high 
wind,  and  the  locomotive  was  pushing  a 
snowplow,  and  had  been  sent  out  in  advance 
of  the  passenger  train  to  clear  the  track  of 
drifted  snow.  It  carried  no  headlight,  but 
carried  small  signal  lights  on  the  sides  and 
at  the  rear  end  of  the  caboose.  Neither 
plaintiff,  who  states  he  was  looking  attentive- 
ly, nor  the  passengers  In  the  bus,  who  were 
facing  westward,  observed  these  lights,  nor 
did  they  hear  the  train,  though  it  made  the 
usual  noise  of  a  running  train,  and  doubtless 
would  have  attracted  their  attention  If  their 
own  vehicle  had  been  less  noisy.  A  statute 
in  Kansas  pleaded  in  the  petition  (section 
8998,  c.  99,  Gen.  Stat.  1909)  provides: 

"That  railroads  in  this  state  shall  be  liable 
for  all  damages  done  to  person  or  property, 
when  done  in  consequence  of  any  neglect  on  the 
part  of  the  railroad  companies. 

Another  statute  also  pleaded  requires  ev- 
ery railroad  company  "to  equip  and  maintain 
and  use  upon  each  and  every  locomotive  en- 
gine being  operated  in  road  service  within 
the  state  of  Kansas  a  headlight  of  a  i>ower 
that  will  outline  the  figure  of  a  man  on  or 
adjacent  to  the  track,  plainly  visible  at  a  dis- 
tance of  800  feet  preceding  the  locomotive," 
etc.,  and  denounces  as  a  misdemeanor  and 
prescribes  adequate  punishment  for  every 
violation  of  that  enactment 

[1]  The  negligence  of  which  plalntUT  com- 
plains is:  (1)  The  alleged  failure  of  the  op- 
erators of  the  locomotive  to  whistle  or  ring 
the  bell  for  that  crossing;  and  (2)  the  neg- 
ligent violation  by  defendant  of  the  head- 
light statute.  The  evidence  adduced  in  sup- 
port of  the  first  charge  is  not  satisfactory, 
since  it  consists  entirely  of  testimony  of 
plaintiff  and  the  omnibtis  passengers  of  a 
negative  character,  the  force  of  which  Is 
greatly  weakened  by  the  fact  that  they  were 
in  a  position  where  they  could  not  know  with 
certainty  whether  or  not  the  crossing  signals 
were  being  given.  Testimony  that  one  did 
not  hear  a  sound  or  see  an  object,  become 
invested  with  a  x>03itive  Instead  of  a  merely 
negative  character,  must  proceed  from  one 
who  was  in  a  situation  in  which  he  must 
have  seen  or  heard  that  which  is  asserted 
to  have  been  visible  or  aUdibla  In  the  face 
of  a  mass  of  positive  evidence  adduced  by 
4efendant  to  the  effect  that  the  whistle  was 
blown  and  the  bell  continuously  rung,  the 


negative  testimony  on  which  plaintiff  relies 
is  too  weak  to  raise  an  issue  of  fact 

[2]  And  relative  to  the  absence  of  a  head- 
light from  the  locomotive  the  incontroverti- 
ble evidence  of  defendant  is  that  it  was  im- 
practicable to  carry  one,  owing  to  the  force 
with  which  masses  of  upward-thrown  snow 
collided  with  the  whole  front  of  the  engine 
The  headlight  was  removed  from  this  engine 
when  the  snowplow  was  attached  because  of 
its  uselessness  and  the  certainty  of  its  being 
demolished,  broken,  or  at  any  rate  obscured 
by  the  masses  of  snow  hurled  against  it.  The 
manifest  object  of  the  statute  was  to  secure 
the  protection  to  railway  passengers,  rail- 
way employ^,  and  travelers  at  public  cross- 
ings which  a  useful  headlight  would  afford, 
and  not  to  attempt  to  compel  the  carrying  of 
a  headlight  where  none  could  be  carried  and 
kept  in  use  owing  to  the  nature  of  the  work 
being  performed  by  the  engine. 

[3-5]  But  conceding  for  argument  that 
plaintiff  was  entitled  to  have  the  Jury  pass  on 
these  questions  as  Issues  of  t&ct  raised  by 
the  two  pleaded  charges  of  negligence,  how 
may  he  in  reason  be  suffered  to  escape  the 
imputation  la  law  of  contributory  negli- 
gence? In  Kansas,  as  in  this  state,  contribu- 
tory negligence,  howsoever  slight.  Is  a  com- 
plete defense  (this  is  not  a  case  under  the 
humanitarian  doctrine)  and  a  railroad  cross- 
ing of  itself  is  a  signal  of  danger.  The  ap- 
posite rule  is  well  stated  in  the  following 
quotation  from  Railway  Co.  v.  Wheeler,  80 
Kan.  187,  101  Pac.  1001: 

"The  law  regards  a  railway  crossing  as  a 
place  of  danger,  and  a  view  of  the  track  itself 
as  a  warning  of  danger  to  an  approaching  trav- 
eler. U.  P.  Ry.  Co.  V.  Adams,  33  Kan.  427  [6 
Pac.  629].  In  many  cases  it  has  been  held 
that  a  traveler  who  approaches  a  railway  cross- 
ing with  which  he  is  familiar  without  looking  or 
listening  for  approaching  trains  or  using  rea- 
sonable care  to  ascertain  whether  there  is  a 
present  danger  in  crossing  is  guilty  of  contribu- 
tory negligence  which  will  bar  recovery  for  inju- 
ries sustamed  in  a  collision.  It  is  not  enough 
for  a  traveler  to  look  where  an  approaching  ' 
train  cannot  be  seen  or  to  listen  when  it  can- 
not be  heard.  Nor  will  it  suffice  that  one  has 
looked  some  distance  away  from  the  crossing 
when  a  view  on  a  closer  approach  would  have 
revealed  the  danger.  Railroad  Co.  v.  Holland, 
60  Kan.  209  [66  Pac.  6] ;  Raih-oad  Co.  v.  Ents- 
minger,  76  Kan.  746  [92  Pac.  1095].  Where  by 
reason  of  obstructions  or  noises  an  approaching 
traveler  cannot  see  or  hear  a  coming  tram,  it  may 
be  necessary  for  him  to  stop  or  take  some  other 
suitable  precaution  to  ascertain  whether  there 
is  a  train  in  dangerous  proximity.  A.,  T.  & 
S.  P.  Ry.  Co.  V.  Hague,  54  Kan.  284  [38  Pac. 
257,  45  Am.  St  Rep.  278].  In  short  he  must 
exercise  care  proportionate  to  the  perils  of  the 
place." 

With  knowledge  that  a  passenger  train 
from  the  west  was  due  or  about  due,  and 
that  a  train  actually  was  coming  from  that 
quarter,  plaintiff,  in  a  wild  effort  to  beat  the 
train  to  the  crossing,  drove  "like  Jehu" — 
right  into  the  sphere  of  danger.  If  this  were 
exercising  care  "proportionate  to  the  perils 
of  the  place,"  it  would  be  difficult  to  Imagine 
a  traveler's  approach  that  could  be  denom- 
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Inated  negligent,  and  Just  as  difficult  to  give 
a  meaning  to  or  find  application  for  tbe  rule 
that  a  railway  crossing  Is  a  danger  signal. 
That  rule  means  that  a  traveler  must  use 
his  senses,  and  not  rely  -implicitly  upon  the 
servants  of  the  company  performing  their 
duties,  and,  where  by  the  exercise  of  ordi- 
nary care  he  is  in  position  to  see  or  hear,  he 
must  look  and  listen.  If  we  should  con- 
cede that  plaintiff  did  look  and  could  not 
see  the  train — a  concession  opposed  to  the 
great  weight  of  the  evidence — there  is  no 
ground  on  which  he  may  be  excused  for  not 
reducing  speed  in  order  that  he  might  have 
the  benefit  of  his  sense  of  hearing.  The 
most  that  may  be  said  of  his  conduct  in  his 
favor  Is  that  he  relied  entirely  upon  the  per- 
formance of  defendant's  statutory  duty  to 
carry  a  headlight,  but  he  was  not  Justified, 
in  law,  in  reposing  so  much  confidence  in 
any  human  being  and  his  injury  must  be 
attributed,  in  part  at  least,  to  his  own  con- 
tributory negligence,  and  this,  of  course,  will 
defeat  him  In  this  action.  The  demurrer  to 
the  evidence  should  have  been  sustained. 
The  Judgment  Is  reversed.    All  concur. 


SMITH  V.  WABASH  R.  CO.    (No.  11369.) 

(Kansas  CSity  Court  of  Appeals.    Missouri. 

Feb.  7,  1916.) 

1.  Carsierb  ®=>134  —  Oabriaoe  of  Goods- 
Actions — Evidence. 

In  an  action  for  damages  for  injuries  to 
a  shipment  of  apples;  evidence  held  to  show 
the  injuries  were  caused  by  defendant's  d^v- 
ery  of  a  beer  car,  instead  of  a  refrigerator  car, 
and  not  the  shipper's  delay  In  havmg  the  car 
forwarded  by  the  connecting  carrier  to  the  des- 
tination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  588-592,  607;   Dec.  Dig.  ®=»134.] 

2.  Carriers  ®=3l29  —  Cabbiaoe  of  Goods  — 
Defenses. 

Where  defendant  delivered  a  beer  car,  in- 
stead of  a  regular  refrigerator  car,  for  ship- 
ment of  apples,  the  shipper's  direction,  after 
transportation  by  def^idant  to  the  connecting 
carrier,  to  transport  the  api>les  to  their  desti- 
nation, does  not  absolve  defendant  from  liabil- 
ity for  injuries  to  the  apples,  caused  by  the 
improper  car,  as  the  shipper  did  not  discover 
the  damage  until  the  car  reached  its  destination. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  545-«Sl ;    Dec.  Dig.  ®=>129.] 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  offlcially  published." 
Action  by  George  A.  Smith  against  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firme<l. 

J.  L.  Mlnnls,  of  St  Louis,  Jones  &  Conk- 
ling,  of  CarroUton,  and  J.  M.  Davis  &  Son,  of 
ChlUlcothe,  for  appellant  Scott  J.  Miller,  of 
Cbillicottae,  for  restKmdent 

ELLISON,  P,  J,  Plaintiff's  action  is  for 
damages  sustained  in  consequence  of  a  car- 
load of  his  apples,  shipped  over  defendant's 


road,  becoming  withered,  rotten,  and  unmar- 
ketable by  reason  of  the  alleged  negligence 
of  defendant  It  appears  that  plaintiff  ap- 
plied to  defendant's  agent  at  ChUUcothe  for 
a  refrigerator  and  ventilated  car  in.  which 
to  ship  the  apples  from  that  point  to  Shreve- 
port.  La.;  that  defendant  undertook  to  fur- 
nish such  a  car,  but  through  negligence  fur- 
nished a  car  designed  for  shipping  beer,  but 
which  could  not  be  refrigerated  for  apples. 
The  car  was  so  constructed  as  to  deceive 
plaintiff  by  its  appearance;  the  result  being 
that  whUe  plaintiff  asked  for  and  was  told 
he  had  a  refrigerator  car  for  apples,  he  got 
one  constructed  so  that  it  could  not  be  ven- 
tilated, or  Iced,  so  as  to  preserve  the  apples, 
but  was  designed  for  beer,  which,  it  is  said, 
does  not  need  air,  and  which  could  be  iced 
by  direct  application  to  the  barrels.  The 
shipment  was  '  by  way  of  Texarkana ;  the 
destination,  as  above  stated,  being  Shreve- 
port  Plaintiff  did  not  discover  the  mistake 
in  the  car  until  arrival  at  the  latter  place, 
when  he  opened  it  and  found  the  apples  heat- 
,ed  and  Injured.  He  obtained  the  best  price 
he  could  for  them  and  brought  this  action 
for  damages.  The  evidence  in  plaintiff's  be- 
half tended  to  prove  facts  as  we  have  stated 
them. 

[1]  It  Is  conceded  that  tbe  car  was  a  beer 
car,  but  it  Is  claimed  in  defense  of  plain- 
tiff's case  that  he  let  the  car  stand  four  days 
at  Texarkana,  tiien  forwarded  to  Shreveport ; 
that  defendant  did  not  undertake  to  furnish 
a  car  for  storage;  and  that  there  was  no 
evidence  that  ttie  apples  were  injured  in  trans- 
it, either  to  Texarkana  or  Shreveport  Plain- 
tiff did  testify  that  when  he  opened  the  car 
at  Shreveport  they  were  in  fair  condition, 
but  he  explained  that  he  meant  those  on  top, 
which  he  could  see,  and  that  the  further  he 
got  down  into  them  the  more  heated  and  in- 
jured they  were.  He  admitted  that  he  sold 
the  apples  from  the  car  knowing  that  they 
were  rottenlng,  but  stated  it  was  the  best 
be  could  do;  that  it  was  the  intention  to 
ice  the  car  at  Shreveport  if,  as  It  turned  out 
it  needed  icing,  but  defendant's  error  in  fur- 
nishing a  car  which  could  not  be  iced  pre- 
vented that  In  our  opinion,  notwithstand- 
ing defendant's  Insistence  that  the  chief  dam- 
age occurred  after  the  apples  were  delivered 
to  plaintiff,  we  think  the  better  expression 
would  be  that  the  chief  damage  developed 
after  the  delivery.  The  proximate  cause  of 
the  injury  was  in  defendant  furnishing  a 
car  which  disabled  plaintiff  from  protecting 
the  apples. 

[2}  From  argument  advanced  by  defendant 
it  seems  to  be  thought  tliat  because  plaintiff 
gave  an  order  to  another  carrier  to  transport 
the  apples  on  to  Shreveport  he  accepted  the 
apples  at  Texarkana,  and  it  was  thereby  ab- 
solved from  any  claim  of  damage.  That  the- 
ory is  not  Justified  by  the  evidence  In  plain- 
tiff's behalf.     He  did  not  know,  and  could 
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not  very  well  know,  of  bis  damage  until  he 
came  to  '  look  into  the  car  at  Shreveport, 
when  he  discovered  both  the  damage  and  the 
cause.  We  do  not  see  where  Kellerman  v. 
Railroad,  136  Mo.  189,  34  S.  "W.  41,  37  8.  W. 
828,  Freeman  v.  RaUroad,  118  Mo.  App.  633, 
93  S.  W.  302,  and  other  cases  cited  by  de- 
fendant, have  any  application  to  the  facts 
of  this  case.  Accepting  the  facts  as  the  evi- 
dence In  plalntifCs  behalf  tends  to  prove 
them,  it  is  dear  that  the  proximate  cause  of 
his  damage  is  that  the  car  furnished  for  his 
shipment  was  not  fit,  and  was  not  the  char- 
acter of  car  he  ordered. 

We  think  there  is  no  groand  for  the  claim 
of  excessive  damages.  The  case  was  tried 
by  the  court  without  a  Jury,  and  no  objection 
is  urged  to  instructions,  except  the  refusal 
of  a  peremptory  one. 

We  find  nothing  in  the  record  which  would 
Justify  us  in  Interfering,  and  hence  afSrm  the 
Judgment     All  concur. 


METROPOLITAN  ST.  BX.  CO.  v.  BRODER- 
lOK  ROPE  00.  (No.  11875.) 

(Kansas    Gi^    Court   of   Appeals.     Missouri. 

Feb.  6,  1916.    Rehearing  Denied 

Feb.  21,  1916.) 

1.  Sales  «=>436— Remedies  of   Buteb— Ao- 
noif  FOB  Bbeaoh  or  Wabraittt— Pleadino. 

Waiver  of  a  breach  of  warrant;  of  rope 
sold  is  not  in  the  case  unless  pleaded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  1 1246;   Dec  Dig.  <8=>436.] 

2.  Sales  i&=»446  —  Action  fob  Bbeacr  of 
Wabbanty — Inbtbuctions. 

In  an  action  by  a  carrier  of  passengers  for 
breach  of  warranty  of  a  rope  Bold  to  it,  an  in- 
struction as  to  the  high  care  required  of  the  car- 
rier in  selecting  material  or  continuing  it  in  use, 
in  order  to  perform  its  duty  to  passengers,  and 
excusing  farther  use  of  the  rope  if  it  had  got- 
ten into  such  worn  condition  as  to  make  impos- 
sible its  use  if  such  care  was  exercised,  was 
properly  refused,  where  it  was  not  conditioned 
on  the  carrier  having  used  the  rope  with  care. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  !S  1309-1317 ;    Dec.  Dig.  «=»446.] 

&  TBIAL    ®=244'-lNeTBOC!TI0N8— Requibitkb 

— SiNGLiNQ  Out  Circuubtamces. 

In  an  action  for  breach  of  warranty  of  a 
rope,  an  instruction  singling  out  the  circum- 
stance that,  tliough  the  rope  may  have  deterio- 
rated, so  as  to  affect  its  durability,  because  of 
delay  in  putting  it  into  service,  that  was  not  a 
controlling  circumstance,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  Si  577-581 ;    Dec.  Dig.  <8=»244.1 
4.  EVIDENCTE   ^=>441  —  Pabol  Evidenci  Af- 

FECTIKO    WBniNGS— ADMIBBIBILITT. 

In  an  action  for  breach  of  warranty  of  a 
rope,  evidence  of  a  conversation  showing  that 
the  agent  of  the  seller  was  informed  of  the  ca- 
bles then  on  hand,  offered  to  establish  a  certain 
time  as  a  reasonable  time,  was  properly  exclud- 
ed, where  the  written  contract  did  not  fix  the 
time. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  1719,  1723,  1768,  1765-1846, 
2030-2047;   Dec.  Dig.  «=>441.] 

Appeal  from  Circuit  Court,  Jackson  (boun- 
ty;   W.  O.  Thomas,  Judge. 


"Not  to  be  officially  pabllshed." 

Action  by  Metropolitan  Street  Railway 
Company  against  Broderick  Rope  Ckwnpany. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

John  H.  liQcas  and  L.  A.  Laughlln,  both  of 
Kansas  City,  for  appellant  T.  B.  Wallace, 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  is  an  action  for 
breach  of  warranty  of  a  wire  cable  rope  sold 
by  defendant  to  plaintiff.  This  is  the  second 
appeal,  and  the  case  will  be  found  fully  stat- 
ed in  156  Mo.  App.  640,  137  S.  W.  633. 

[1]  After  the  case  was  remanded  on  the  for- 
mer appeal,  defendant  filed  an  amended  an- 
swer, conforming  its  defense  to  the  views  of 
the  court  as  expressed  in  the  opinion  then 
promulgated.  Plaintiff  stood  on  its  original 
petition,  and  its  reply  to  the  amended  answer 
was  merely  a  denial  The  objection  made  by 
plaintiff  in  support  of  the  present  appeal  re- 
lates principally  to  the  action  taken  by  the 
court  in  refusing  Instructions  whidi  it  offer- 
ed. These  relate  to  the  matter  of  waiver, 
wherein  the  Jury  were  directed  that  if  de- 
fendant waived  or  consented  to  certain  de- 
lays in  putting  In  the  rope  for  use,  or  in  the 
manner  of  Its  use,  no  defense  could  rest  on 
that  ground.  No  waiver  was  pleaded  by 
plaintiff,  and  hence  that  question  was  not  in 
the  case.  In  this  state  a  waiver  must  be 
pleaded.  Pier  v.  Helnrlchoffen,  52  Mo.  333 ; 
Bank  V.  Hatch,  78  Mo.  13 ;  Thompson  v.  St 
Charles  Co.,  227  Mo.  220,  126  S.  W.  1044; 
Mohney  v.  Reed,  40  Mo.  App.  99.  Exception 
to  this  rule  has  been  allowed  in  actions  on 
Insurance  policies.  Thompson  v.  St  Charles 
Co.,  supra.  This  matter  of  waiver  Is  said  by 
plaintiff  to  be  the  "very  marrow  of  plaintiff's 
case,"  and  in  thns  ruling  we  are  disposing 
of  the  principal  grounds  for  the  appeal. 

[2]  There  were,  however,  one  or  two  other 
instructions  refused  for  plaintiff  which  were 
on  a  different  subject  Instruction  No.  2 
was  a  statemoit  ot  plaintiff's  duty  to  pas- 
sengers, and  the  high  care  which  must  be 
taken  in  selecting  material  or  continuing  it 
in  use  in  order  to  perform  that  duty  to  pas- 
sengers. This  is  then  applied  against  defend- 
ant by  excusing  the  further  use  of  the  rope 
if  it  had  gotten  into  such  worn  condition  as 
to  make  impossible  its  nse  if  such  care  was 
exercised.  We  do  not  see  any  necessary  con- 
nection between  plaintiff's  duty  to  its  pas- 
sengers and  a  contract  It  may  have  made 
with  defendant  Bat  however  that  may  be, 
the  instruction  was  properly  refused  for  the 
reason  that  it  was  not  conditioned  on  plain- 
tiff having  used  the  rope  with  care. 

[S]  Instructl<»i  Na  7  was  properly  refus- 
ed. It  singled  ont  the  circumstance  that,  al< 
though  the  rope  may  have  deteriorated  in 
quality,  so  as  to  affect  its  durability,  be- 
cause of  delay  in  putting  it  into  service,  that 
was  not  a  controlling  dicnmstance  in  deter- 
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mining  this  question.  Tbe  criticism  offered 
on  the  instruction  given  by  the  court  of  Its 
own  motion  Is  strained  and  unsubstantial. 

[4]  It  Is  insisted  that  the  trial  court  erred 
in  excluding  a  conversation,  said  to  have  tak- 
en place  between  plaintiff's  superintendent 
and  defendant's  agent,  showing  that  the 
agent  was  Informed  of  the  cables  then  on 
hand  which  had  been  ordered  for,  the  line  in 
controversy.  The  effect  sought  to  be  given 
to  this  evidence  was  to  establish  a  certain 
time  as  a  reasonable  time.  The  effect  was  to 
fix  a  time  which  the  written  contract,  after- 
wards executed,  did  not  fix.  It  was  decided 
on  the  other  appeal  that  a  written  contract, 
silent  as  to  the  time  In  which  an  act  Is  to  be 
performed,  implies  a  reasonable  time,  and 
proof  of  any  other  time  is  not  admissible.  It 
is  quite  true  that  the  situation  of  the  con- 
tracting parties  and  the  surrounding  circum- 
stances may  be  shown  without  violating  the 
rule  which  excludes  oral  evidence  varying 
the  written  contract  But  here  the  contract 
Is  the  same  as  it  "reasonable  time"  had  been 
written  in  it,  and  the  effect  of  plaintiff's  offer 
of  evidence  (while  not  so  expressed)  is  to 
show  the  contracting  parties  liad,  or  came  to, 
a  prior  understanding  of  what  would  be  a 
reasonable  time.  The  evidence  was  properly 
excluded. 

The  case  was  fairly  tried,  and  no  substan- 
tial ground  is  discovered  which  would  Justify 
our  interference,  and  the  Judgment  will  there- 
fore be  affirmed.    All  concur. 


DOUGHERTY  et  al  v.  McCLELLAND  et  nx. 

(No.  11&46.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  1918.) 

1,  Husband  and  Wife  i»=>161— Obuqations 
OF  Husband— Necessabies. 

Under  Rev.  St.  1900,  i  8309,  dedaring  that 
the  separate  property  of  the  wife  stiall  be  sub- 
ject to  execution  for  any  debt  or  liability  of  her 
husband  created  for  necessaries  for  the  family, 
but  that  before  execution  shall  be  levied  on 
the  separate  estate  of  a  married  woman  she 
shall  have  been  made  a  party  to  the  action, 
there  can  be  no  personal  judsment  against  a 
wife  for  a  debt  created  by  her  husband  for  nec- 
essaries; the  right  to  levy  upon  her  property 
being  Jn  rem,  and  not  in  personam. 

[Ed.  Note.— For  other  cases,  see  Hu8t>and  and 
Wife,  Cent  Dig.  |§  582-595.  589;  Dec.  Dig. 
<g=»151.] 

2.  Husband  and  Wife  ®=»151— LiABiiirr  of 
Wife  — Debts  for  Nece88abiei8  —  "Necks- 

8AKT  ** 

While  a  debt  by  the  husband  for  the  rent 
of  a  suitable  residence  for  the  family  is  a  "neces- 
sary" withhi  Rev.  St  1900,  |  8309,  making  the 
property  of  tlie  wife  liable  tor  such  debts,  yet 
damages  for  the  husband's  breach  of  a  contract 
for  the  leasing  of  such  premises  is  not  a  neces- 
sary, and  the  wife's  property  cannot  be  reached 
to  satisfy  such  claim. 

[Ed.  Not& — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  «  582-695,  599;  Dec.  Dig.  «= 
151. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary.] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Franlc  O.  Johnson,  Judge. 

Action  by  0.  B.  Dougherty  and  R.  Bi  Dough- 
erty, doing  business  as  Dougherty  Bros., 
against  C.  B.  McClelland  and  Mrs.  C.  B.  Mc- 
Clelland, husband  and  wife.  From  a  Judg- 
ment against  the  husband  and  in  favor  of  the 
wife  denying  plaintiffs'  right  to  satisfaction 
out  of  attached  property  of  the  wife,  plain- 
tiffs appeal.    Affirmed. 

John  A.  Showen  and  Ed.  El  Aleshire,  both 
of  Kansas  City,  for  appellants.  Milton 
Schwind,  of  Kansas  City,  for  respondents. 

JOHNSON,  J.  Plaintiffs  leased  apartmente 
to  defendant  C.  B.  McClelland  for  a  term 
of  one  year  from  November  1,  1913,  at  a  rent- 
al of  $32.50  per  month,  and  the  apartments 
were  occupied  by  McClelland  and  his  family 
as  a  residence  until  May  16,  1914,  when  they 
were  vacated.  The  rental  was  paid  for  tbe 
time  of  actual  occupancy,  and  this  suit  is 
to  recover  damages  measured  by  the  contract 
rental  price  of  the  apartments  for  the  re- 
mainder of  tbe  term,  less  rentals  received 
daring  that  period  from  another  tenant  to 
whom  plaintiffs  rented  the  apartments  after 
the  breach  of  the  lease.  The  wife  of  defend- 
ant lessee  was  Joined  as  a  defendant  and  a 
writ  of  attachment  issued  in  aid  of  the  suit 
was  levied  upon  household  goods  which  were 
her  separate  property.  Among  the  grounds 
of  attachment  alleged  in  the  affidavit  was  the 
ground  that  "defendants  were  about  to  re- 
move out  of  this  state  with  the  intent  to 
(diange  their  domicile."  The  issues  raised  by 
separate  pleas  in  abatement  ffied  by  the 
respective  defendants  were  tried  and  adjudg- 
ed in  their  favor,  but  in  the  view  we  take 
of  the  case  on  the  merits  it  will  not  be  neces- 
sary to  determine  questions  discussed  in  the 
briefs  relating  to  t^e  attachment  branch  of 
the  case. 

The  petition  prays  fOr  personal  Judgment 
against  the  defendant  husband  for  the  dam- 
ages to  plaintiffs  from  the  breach  of  the  lease 
which  is  conceded,  and,  recognizing  that  tlie 
defendant  wife,  not  being  a  party  to  the 
lease^  conld  not  be  held  personally  liable  for 
the  default  of  her  husband,  prays  that  the 
Judgment  against  him  "be  adjudged  a 
debt  for  necessaries  witliin  the  meaning  of 
tbe  statutes  relating  to  the  separate  estate 
and  property  of  married  women,  that  tlie 
same  be  adjudged  a  lien  on  the  personal  ef- 
fects of  the  wife,  and  that  the  attached  prop- 
erty be  sold  for  the  satisfaction  of  the  jndg- 
ment." 

A  trial  of  the  merits  resulted  in  a  Jndg- 
ment  for  plaintiffs  against  the  defendant 
husband  for  the  full  amount  <xC  plaintiffs' 
demand  and  in  favor  of  the  wife.  Plaintiffs 
appealed,  and  contend  that  they  are  entitled 
to  tbe  satisfaction  of  the  Judgment  out  of  tbe 
attached  property  of  the  wife. 

[1]  Passing  other  questions,  we  hold  tbe 
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Judgment  slionld  be  affirmed  for  the  follow- 
ing reason:  The  statutes  relating  to  married 
women  (section  8309)  provide  tiiat  the  separ- 
ate property  of  the  wife  shall  be  subject  to 
execution — 

"for  any  debt  or  liability  of  her  husband  cre- 
ated for  necesaariea  for  the  wife  or  family: 
•_  •  *  Provided,  that  before  any  such  execu- 
tion shall  be  Icried  upon  any  separate  estate  of 
a  married  woman,  she  shall  have  been  made  a 
party  to  the  action,  and  all  questions  involved 
shall  have  been  therein  determined,  and  shall  be 
recited  in  the  judgment  and  the  execution  there- 
on." 

Tbere  can  be  no  personal  Judgment  against 
the  wife  for  a  debt  created  by  her  husband 
for  necessaries  (Hamed  v.  Shores,  75  Mo. 
App.  500),  and  the  right  to  levy  execution 
upon  ber  property  to  satisfy  such  debt  is  In 
rem,  not  In  personam  (Megraw  v.  Woods,  93 
Mo.  App.  647,  67  S.  W.  709;  Moran  v. 
Montz,  175  Mo.  App.  360,  162  S.  W.  823), 
and  Is  restricted  to  debts  or  liabilities  created 
by  the  husband  for  necessaries  for  the  wife 
or  family. 

[2]  A  debt  of  the  husband  for  the  rent  of 
suitable  apartments  occupied  as  a  residence 
by  him  and  his  family  is  a  debt  for  neces- 
saries within  the  statutory  meaning  of  that 
term.  Bell  v.  Tuttle,  83  Mass.  (1  AUen)  210. 
As  Is  well  said  in  the  dted  case: 

"A  habitation  or  place  of  abode  is  needful 
to  the  decent  and  comfortable  support  of  a 
family,  and  the  preservation  of  the  health  and. 
lives  of  its  members,  and  is  little^  if  at  all,  less 
essential  for  that  purpose  than  fnd,  food,  or 
raiment" 

Bat  the  demand  In  the  present  case  is  not 
upon  a  debt  of  the  husband  tcr  necessaries 
furnished  to  his  family,  but  Is  for  the  re- 
covery of  damages  for  the  breach  of  the  hus- 
band's executory  contract  which,  If  perform- 
ed, would  have  ripened  Into  a  debt  or  liabil- 
ity for  necessaries. 

"The  liability  of  the  wife's  personal  estate  to 
respond  to  an  execution  for  the  husband's  judg- 
ment debt  for  family  necessaries  is  nothing  but 
a  statutory  qualification  or  condition  annexed  to 
the  separate  owneisbip  conferred."  Gabriel  v. 
Mullen,  m  Mo.  loc.  cit.  126,  19  S.  W.  1101. 

It  does  not  proceed  from  any  contract  of 
hers,  but  tionx  the  statute,  and  Its  scope 
should  not  be  extended  by  Judicial  construc- 
tion beyond  that  defined  in  the  terms  of 
the  statute  reasonably  construed.  The  stat- 
ute recognizes  the  primary  duty  and  Ila- 
bUlty  of  the  husband  to  provide  his 
famUy  with  necessaries,  but  In  the  inter- 
est of  the  preservation  of  the  family  gives 
the  creditor  who  furnishes  such  necessaries 
under  contract  with  the  husband  the  right 
to  look .  to  the  separate  personal  estate  of 
the  wife  for  the  satisfaction  of  his  demand. 
It  does  not  extend  the  liability  to  a  demand 
for  damages  resulting  from  the  husband's 
breach  of  a  contract  which,  if  performed, 
would  have  created  a  debt  for  necessaries. 
Gregory  %,  liCe,  64  Conn.  407,  30  Atl.  63, 
25  L.  R.  A.  618.  It  is  for  necessaries  furnish- 
ed, not  those  contracted  for,  but  not  furnish- 


ed, that  the  wife's  property  may  be  levied 
upon  t(raatlsfy  the  Judgment  debt  of  the  hus- 
band. 
The  Judgment  is  affirmed.    All  concur. 


Om   OF  HUNTSVILIiB  t.   EATHERTON 
et  aL     (Na  11294.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  22,  1915.    Rehearing  Denied 
Feb.  7,  1916.) 

1.  Statutes  «=»161  —  Repsai.  bt  Ihfuoa- 

TION. 

As  rei)eal8  by  implication  are  not  favored, 
for  a  later  enactment  to  repeal  a  former  by 
implicatloQ,  the  two  must  be  irreconcilably  in- 
consistent, or  it  must  clearly  appear  that  the 
I^egislature  intended  by  the  later  act  to  prescribe 
the  only  rule  that  should  govern  in  the  case 
provided  for. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f!  230-234;   Dec.  Dig.  <S=>161.] 

2.  MtJNIOrPAI.    COKPORATIORS    «=»268  —  CoN- 

STBUOTioN   OP  Sidewalks  —  Expense  of 

City— Eepbai,  or  Statutes. 

Rev.  St  1909,  i  9260,  authorizing  the  con- 
struction of  sidewalkB  by  a  city  of  the  third 
class  at  its  own  expense  where  no  bids  are  re- 
ceived, is  not  impUedly  repealed  by  section  9652, 
authorising  an  entirely  different  method  where 
no  bids  are  received,  as  the  later  act  is  of 
general  operation  as  to  all  cities  having  less 
than  30,000  population,  in  view  of  Const  art 
9,  g  7,  authorizing  tbe  Liegislature  to  divide  dt- 
ies  into  classes  and  define  power  of  each  by  gen- 
eral lawa. 

[Ed.  Note.— For  other  cases,  see  Muuicipal 
Corporations,  Cent  Dig.  S  712;  Dec.  Dig.  <S=> 
266.] 

3.  Statutes  «=5>220  — Repeal  — 1(Eqisi.ativb 

CoNSTEUOnON. 

Whrae  it  is  contended  that  an  act  is  re- 
pealed by  one  of  later  date  relating  to  the  same 
subject-matter,  it  is  persuasive  that  no  repeal 
was  intended  if  the  Legislature  amends  other 
acts  inseparably  connected  with  the  act  claimed 
to  have  been  repealed  without  indicating  any- 
thing to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  298;   Dec.  Dig.  «=»220.] 

4.  Municipal  Cokporations  <S=>304  —  Con- 
struction OP  Sidewalks  —  Obdinanoes  — 
Indetiniteness. 

An  ordinance  for  the  construction  of  a 
aidewallc  at  the  expense  of  the  city  is  not  indefi- 
nite as  to  location,  where  it  provided  that  It 
should  be  laid  "along  and  in  front  of  describ- 
ed property,  and  giving  the  number  of  front 
feet  on  a  specified  street,  and  that  the  property 
fronting  or  abutting  on  the  sidewalks  should 
be  liable  for  the  cost 

[Ed.  Note.— Pot  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  811-810;  Dec.  Dig. 
<8=>304.] 

5.  Municipal  Cobpobations  «=>304  —  Con- 
stbuction  of  Sidewalks— Obdinances— In- 
detiniteness. 

An  ordinance  for  the  construction  of  a 
sidewalk  at  the  expense  of  a  city  was  not  indefi- 
nite in  saying  the  work  of  building  was  "left  to 
the  street  and  alley  committee,"  as  the  person- 
nel of  that  committee  was  a  matter  of  record, 
and  the  ordinance  did  not  mean  that  the  walk 
was  to  be  buUt  in  any  way  the  committee  saw 
fit 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  811-816;  Dec.  EMg. 
«3»304.1 
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6.  EVIDEHCK  <3=>387  — Paboi.  Evidbnce— Ob- 

DINAN0E8. 

In  an  action  on  tax  bills  to  cover  the  cost 
of  a  Bidewalk,  the  recorded  ordinance  under 
which  the  work  was  done  cannot  be  supplanted 
by  parol  evidence  of  a  lost  ordinance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Di«.  ff  1608-1713;  Dec.  Dig.  «S=»387.] 

Appeal  from  Circuit  Court,  Bandolph 
County;  A.  H.  Waller,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  City  of  Huntsvllle  against 
Major  A.  Eatberton  and  otbers.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

O.  R.  O'Bryan,  B.  B.  Cowherd,  and  John 
N.  Hamilton,  all  of  Huntsvllle,  and  Hunter 
&  Chamier,  of  Moberly,  for  appellants.  Nor- 
man Johnston,  of  Huntsvllle,  and  Jerry  M. 
Jeffries  and  WlUard  P.  Care,  both  of  Mob- 
erly, for  respondent 

TRIMBLE,  J.  Plaintiff,  a  dty  of  the  third 
class,  brought  this  suit  on  a  special  tax  bill 
issued  to  cover  the  cost  of  the  construction 
of  a  sidewalk  along,  and  in  front  of  defend- 
ant's property.  Said  city  had,  by  ordinance, 
directed  that  said  sidewalk  should  be  built, 
and  had  advertised  for  bids,  but  no  bids 
were  submitted  or  received.  Thereupon,  un- 
der section  8260,  R.  S.  Mo.  1909,  the  city 
built  the  sidewalk  at  its  own  expense,  and 
now  sues  on  the  tax  bill  to  recover  the  cost 
of  such  construction.  The  case  was  tried 
before  the  court  without  a  Jury.  No  declara- 
tions of  law  were  asked  or  given.  The  court 
found  for  plaintiff,  and  defendant  appealed. 

[1]  The  main  objection  raised  against  the 
validity  of  the  tax  bUl  is  that  section  9260 
Is  Impliedly  repealed  by  the  act  of  June  14, 
1909,  found  in  Laws  of  Missouri  of  1909, 
pages  312  to  318,  both  inclusive,  and  which 
now  appears  In  the  Revised  Statutes  of 
1900  as  sections  9647  to  9603,  both  inclusive. 
The  objection  is  that  section  9260  provides 
one  method  by  which  a  sidewalk  can  be 
built  by  the  city  when  there  are  no  bids  re- 
ceived, and  section  9652  (being  section  6  of 
the  above  act  of  1909)  provides  an  entirely 
different  method,  and,  since  the  latter  section 
is  a  later  enactment,  the  former  section  has 
been  repealed  by  Implication,  and  therefore 
the  section  under  which  the  city  proceeded  to 
build  the  sidewalk  was  no  longer  In  force. 
Repeals  by  implication  are  not  favored.  For 
a  later  enactment  to  repeal  a  former  by  Im- 
plication, the  two  must  be  "Irreconcilably  in- 
consistent, or  It  must  clearly  appear  that 
the  Legislature  Intended  by  the  latter  act  to 
prescribe  the  only  rule  that  should  govern 
In  the  case  provided  for."  Manker  v.  Faul- 
haber,  94  Mo.  430,  loa  dt  440,  6  S.  W.  372, 
375;  SUte  ex  rel.  v.  Walbrldge,  119  Mo. 
383,  24  S.  W.  457,  41  Am.  St  R^.  663. 

[2]  Section  9260  applies  only  to  dtles  of 
the  third  class.  Originally  it  was  section 
113  of  an  act  solely  in   reference  to  such 


cities,  approved  April  18,  1893  (Laws  of 
Missouri  of  1893,  p.  93).  and  therefore  prop- 
erly it  appears  In  article  4,  chapter  84,  of 
the  Revised  Statutes  of  1900,  referring  only 
to  cities  of  the  third  class.  Section  9662  was 
originally  section  6  of  the  act  of  June  14, 
1909,  which  act  was  for  the  purpose  of  giv- 
ing to  everj^  city  having  a  population  of 
less  than  30,000  Inhabitants  (whether  Incor- 
porated under  the  general  statutes  or  by 
special  charter),  the  "power  therein  specified 
to  build  sidewalks.  Said  section  9652,  there- 
fore, was  placed,  in  the  revision  of  1909,  in 
article  10  of  chapter  84,  as  laws  applicable 
to  cities  of  30,000  inhabitants  or  lesa  So 
that  section  9260  applies  specifically  to  dtles 
of  the  third  class,  while  section  9652  Is  gen- 
eral In  its  application.  By  the  terms  of  sec- 
tion 1  of  the  act  of  1909  (Laws  1909,  p.  313,) 
It  will  be  seen  that  the  object  of  the  legis- 
lature. In  enacting  section  9652,  was  to  give 
to  all  dtles  of  less  than  30,000  the  power 
therein  spedfled  to  build  sidewalks  In  the 
manner  therein  set  out  Evidently  the  pur- 
pose of  the  act  was  to  give  such  power  to 
dtles  of  any  kind  which  came  within  that 
description,  but  which  did  not  have  the  pow- 
er to  build  in  that  manner,  or  which  did  not 
possess  such  power  fully  and  adequately.  If 
this  be  the  correct  view,  then  both  sections 
can  be  upheld,  and  ndther  treated  as  invalid, 
which  we  are  required  to  do  if  It  is  at  all 
possible.  The  subsequent  enactment  nowhere 
uses  language  showing  that  It  la  exclusive,  or 
that  it  Is  a  aubatUute  for  any  method  or 
power  theretofore  enjoyed  or  granted  spe- 
dally  to  cities  of  a  particular  class.  It  is  a 
general  grant  giving  a  power  therein  desig- 
nated. Under  section  7,  art.  9,  of  the  Con- 
stitution, the  Legislature  was  authorized  to 
divide  cities  into  not  more  than  four  classes 
and  to  define  the  power  of  eadi  by  general 
laws.  Therefore  the  Legislature,  In  enacting 
section  9260  and  the  sections  preceding  and 
connected  with  It  was  providing  a  general 
law  for  dtles  of  the  third  class  In  obedience 
to  the  constitutional  direction;  and  it  may 
be  presumed  that  In  afterwards  enading 
section  9652  and  Its  assodate  sections,  the 
Legislature  did  not  intend  to  disturb  what  It 
bad  done  for  dtles  of  the  third  class  In  that 
regard,  but  only  to  give  the  power  therein 
specified  to  dtles  coming  within  the  descrip- 
tion contained  In  the  act,  but  which  did  not 
have  such  powers,  or  did  not  have  them  so 
fully  and  adequately.  For  said  section  7  of 
the  Constitution  provides  that: 

"Munidpal  corporations  of  the  tame  class 
shall  possess  the  tame  powers  and  be  subject 
to  the  same  restrictions. 

And  therefore  this  is  good  reason  for  sup- 
posing that  the  Legislature  did  not  intend  the 
subsequent  legislation  of  1909  to  supplant  the 
former,  or  to  apply  to  dtles  of  the  third 
class,  since,  U  such  is  not  the  correct  inter- 
pretation to  be  placed  on  it,  then  tUs  would 
or  could  result  In  giving  different  powers  to 
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different  dUes  of  tbe  same  class.  For  In- 
Btanee,  a  dty  which  had  mote'  than  30,000, 
but  which  had  not  elected  to  become  a  city 
of  the  second  class,  and  was  still  a  dty  of 
the  third  class,  would  not  have  the  iwwers 
conferred  by  the  legislation  of  1909,  while 
another  dty  of  the  third  class  having  a  pop- 
ulation of  less  than  30,000  would  have  such 
powers.  The  presumption  Is  that,  in  enact- 
ing the  two  different  sections,  9260  and  9652, 
the  I/^slature  was  intending  to  obey  the 
constitutional  provision  requiring  the  power 
of  each  class  to  be  defined  by  general  law, 
and  for  all  cities  of  one  class  to  have  the 
same  laws,  and  that  the  Legislature,  in  pass- 
lug  the  1909  legislation,  did  not  intend  to  en- 
eact  a  law  that  might  violate  this  last  con- 
stitutional provision.  This  it  would  do,  at 
least  in  tbe  instances  dted,  if  section  9260 
Is  Impliedly  repealed  by  section  9652.  Where- 
fore there  is  no  warrant  for  saying  the  Leg- 
islature must  be  deemed  to  have  intended  to 
Buiq^lant  the  law  expressly  applicable  only  to 
dties  of  the  third  class  merely  because  the 
language  of  the  subsequent  legislation,  de- 
scribing the  dties  to  be  affected,  is  broad 
enough  to  Include  many  cities  of  tbe  third 
class.  Gcnseqnently  it  cannot  be  main- 
tained that  the  subsequent  legislation  of 
1909  Inevitably  resnlted  in  the  repeal  by  im- 
plication of  section  9260.  No  sudi  result 
should  follow,  unless  that  is  the  imperative 
conclusion  to  be  drawn  from  the  subsequent 
act  itself. 

That  no  such  imperative  conclusion  fol- 
lows can  be  seen,  both  in  an  examination 
of  the  two  modes  of  building  sidewalks  pro- 
vided by  the  two  sections  and  in  the  course 
afterwards  pnrsned  by  the  Legislature  It- 
self. When  we  compare  tbe  two  modes  of 
building  sidewalks,  it  will  be  seen  that  there 
Is  no  substantial  difference  In  the  general 
method  pursued.  The  differences  are  not  in 
the  power  to  have  the  work  done,  nor  in  the 
course  to  be  taken,  but  relate  to  the  rate 
of  Interest  charged  and  the  name  of  the  party 
in  whose  favor  the  tax  bill  shall  be  issned. 
In  section  9260  the  tax  bill  Is  made  out  in 
the  name  of  the  dty,  and  the  council  may 
fix  the  Interest  on  the  tax  bill  at  not  to  ex- 
ceed 10  per  cent,  from  30  days  after  date  of 
Issue  until  paid,  and  if  not  paid  within  6 
months  then  it  may  bear  15  per  cent.  In 
section  9652  the  tax  bill  is  made  out  in  the 
name  of  the  dty  engineer,  or  other  person 
for  tbe  dty,  and  may  bear  interest  at  8  per 
cent  from  30  days  after  date  of  issue.  Sec- 
tion 9260  is  a  complete  and  valid  grant  of 
power  to  dties  of  the  third  class  to  build 
sidewalks  in  a  certain  way.  And  as  the  sub- 
sequent amraidment  is  not  e^mressly  made  ap- 
plicable to  dties  of  the  third  class,  but  to 
dties  generally  having  less  than  30,000,  and 
gives  them  the  same  power  with  a  plan  of 
execution  similar  in  general  outline  and  dif- 
fering only  in  minor  details,  it  is  hot  to  be 
considered  as  a  substitute  for  the  power  and 
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plan  of  execotion  already  conferred  on  dties 
of  tbe  third  class,  bnt  was  merely  a  grant  of  ■ 
power  to  dties  which  did  not  have  such 
power  as  ftilly  or  as  adequately  as  therein 
conferred. 

[3]  Looking,  now,  at  the  coarse  thereafter 
pursued  by  the  L^lslatute,  it  will  be  pre- 
celved  that  it  did  not  regard  the  former  law 
as  repealed.  Sections  92M,  9265,  and  9256, 
R.  S.  Mo.  1909,  are  Inseparably  connected 
with  section  9260.  They  contain  directions 
for  the  course  tbe  dty  must  take  up  to  the 
time  it  is  found  that  no  bids  are  received,  as 
mentioned  in  section  9260.  The  fact  that  the 
Legislature  in  1911  amended  these  sections 
as  if  section  9260  was  still  in  force  (Laws 
1911,  p.  337),  and  said  nothing  to  indicate  a 
contrary  view,  is  persuasive  at  least  that  it 
did  not  consider  section  9260  had  been  Im- 
pliedly repealed.  The  Legislature  expressly 
said  at  the  1909  session  that: 

"All  acta  Or  parts  of  acts  of  a  general  nature 
in  force  at  the  commencement  of  the  present 
session  of  the  General  Assembly,  and  not  re- 
pealed, shall  be  and  the  same  are  hereby  oon- 
tlbucd  in  full  force  and  effect  unless  the  same 
be  repugnant  to  the  acts  passed  or  revised  at  the 
present  session."  Section  8,  Laws  of  1909,  p. 
645;  section  8087,  R.  S.  Mo.  1909. 

It  is  dalmed  that.  If  the  former  law  was 
not  r^ealed,  nevertheless  it  was  not  follow- 
ed, and  hence  the  tax  bill  is  void.  The  first 
objection  on  this  point  is  that  there  was 
no  estimate  filed.  But  the  statute  makes  the 
tax  bill  prima  fade  evidence  of  the  regular- 
ity of  the  proceedings.  The  tax  bill  recites 
that  an  estimate  was  made  and  filed.  It  then 
devolved  upon  defendant  to  show  that  none 
was  filed.  The  evidence,  however,  shows 
that  one  was  filed  and  acted  upon,  but  had 
been  lost  and  could  not  be  produced  at  the 
trial.  Ndther  does  the  evidence  show  that 
it  was  not  suffldent  to  constitute  an  esti- 
mate. We  think  it  was.  Oity  of  Independ- 
ence V.  Briggs,  58  Mo.  App.  241;  Qity  of 
Springfield  v.  Knott,  49  Mo.  App.  612. 

[4,  5]  Neither  do  we  think  the  ordinance  Is 
indefinite  as  to  the  location  of  tbe  sidewalk. 
It  provided  that  the  walk  should  be  laid 
"along  and  in  front  of"  certain  property, 
describing  it,  and  giving  the  number  of 
front  feet  on  a  specified  street,  and  that  the 
property  "fronting  or  abutting"  on  the  side- 
walk should  be  liable  for  the  cost.  The 
description  of  the  property  was  so  definite 
that  a  surveyor  could  follow  the  lines. 
There  was  no  evidence  that  the  sidewalk 
was  not  built  at  the  proper  place  or  on  the 
proper  sidewalk  line.  Neither  was  the  ordi- 
nance indefinite  in  saying  the  work  of  build- 
ing was  "left  to  tbe  street  and  alley  com- 
mittee." The  personnel  of  that  committee 
was  matter  of  record,  and  the  ordinance  did 
not  mean  that  the  walk  was  to  be  built  in 
any  manner  tbe  committee  skw  fit,  bat  only 
that  the  work  of  doing  It  in  accordance  with 
the  requirements  theretofore  enacted  should 
be  left  to  them. 

[6]  Defendants,  in  order  to  show  that  cer- 
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tain  steps  were  taken  by  persons  otber  tban 
those  the  city  had  designated  for  that  purpose, 
offered  evidence  of  finding  a  document  which 
bad  been  signed  as  an  enacted  ordinance, 
but  which  was  lost  There  was  no  record  of 
the  passage  of  any  such  ordinance  appearing 
on  the  journal  of  the  city  council  proceed- 
ings, and  the  court  struck  out  the  copy  of  the 
alleged  lost  ordinance  and  also  the  evidence 
relating  to  the  finding  of  such  a  document 
purporting  to  be  an  ordinance  and  signed  as 
such.  This  was  not  error.  To  permit  a 
party  to  create  a  record  by  parol  evidence, 
in  order  to  have  it  substituted  for  the  record 
as  it  is  written,  is  vastly  different  from  al- 
lowing a  party  \frho  is  being  proceeded 
against,  and  his  property  taken,  in  invitum, 
from  dispvting  a  record  by  showing  with  pa- 
rol evidence  that  the  facts  it  recites  are  not 
true.  Even  If  It  could  be  shown  by  parol 
evidence  that  an  Ordinance  No.  70%  was 
passed,  yet  the  evidence  offered  and  stricken 
out  related  chiefly  to  the  finding  of  what  pur- 
ported to  be  a  signed  ordinance.  If  there 
was  any  other  evidence  of  the  passage  of 
such  ordinance.  It  was  merely  a  conclusion 
to  that  effect  and  not  the  statement  of  facts 
showing  that  it  was  passed. 

There  may  be  other  objections  raised  to 
the  tax  bill,  but  we  think  we  have  answered 
all  those  of  merit  Hence  the  judgment  of 
the  learned  trial  court  Is  affirmed.  All 
concur. 


INTERNATIONAL  TEXON-BGOK  CO.  v. 

BRENNAN.     (No.  11897.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  7,  1916.) 

CONTBACTS  «=>303— BKBACn— EXCDSES. 

Where  plaintiff  sold  defendant  a  corres- 
pondence course,  to  be  paid  for  in  installments, 
lessons  to  be  sent  from  time  to  time,  plaintiff's 
failure  to  send  the  lessons  according  to  a^ee- 
ment  excnses  defendRnt  from  further  payments 
on  the  course,  notwithstanding  the  contract  pro- 
vided for  payment  of  nil  installments  before  the 
course  should  be  completed. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1400-1443;   Dec.  Dig.  <S=>3U3.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  E.  Porterfleld,  Judge. 

"Not  to  be  ofllclally  published." 

Action  by  the  International  Text-Book 
Company  against  Frank  T.  Brennan,  begun 
in  justice  court  and  appealed  to  the  circuit 
court  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Stubenrauch  &  Hartz,  of  E^nsas  City,  D. 
O.  Harrington,  of  Scranton,  Pa.,  and  W.  O. 
Walker,  of  Kansas  City,  for  appellant 
Oeorge  Horn,  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  The  appeal  taken  by  plain- 
tiff was  allowed  to  this  court  We  transfer- 
red the  case  to  the  Supreme  Court  because  of 
a  constitutional  question  raised  by  appellant, 


bot  that  court  decided  that  no  ancb  qnestion 
was  properly  raised,  and  retransferred  the 
case. 

The  suit  was  begun  in  a  justice  coort  In 
September,  1909,  for  the  contract  price  of  a 
course  of  instruction  in  a  correspondence 
school  conducted  by  plaintiff,  for  which  de- 
fendant (the  pupil)  agreed  to  pay  $78.40  in 
montlily  installments  of  $6  each,  the  first  pay- 
ment to  be  made  at  the  signing  of  the  con- 
tract He  paid  four  installments  and  then 
ceased  paying.  Afterward  plaintiff  declared 
the  whole  of  the  contract  price  to  be  due  and 
payable,  under  a  stipulation  in  the  written 
contract  authorizing  such  action,  and  brought 
this  suit  to  recover  the  entire  remainder  of 
audi  price.  The  facts  are  conceded  that  the 
parties  entered  into  a  written  contract  In- 
troduced In  evidence,  which  bound  plaintiff, 
a  corporation  conducting  a  correspondence 
school  in  Pennsylvania,  to  give  defendant 
who  lives  in  Kansas  City,  a  course  of  instruo- 
tlon  by  mall  in  the  master  builder's  science. 
The  terms  of  the  contract  contemplated  and 
provided  for  the  payment  of  the  entire  con- 
sideration for  the  instruction  long  before  the 
completion  of  the  coursa  The  only  issue  con- 
tested in  the  circuit  court  where  the  cause 
was  tried  on  appeal,  was  whether  the  breach 
of  the  contract  was  by  plaintiff  or  defendant 
The  plan  of  instruction  required  plaintiff  to 
mall  to  defendant  "a  part,"  consisting  of 
books  of  instruction,  examination  questions, 
etc.,  which  defendant  was  to  study  and  then 
mall  to  plaintiff  his  answers  to  the  questions. 
Plaintiff  then  "graded"  his  paper  and  pent 
him  the  second  part,  and  so  on. 

There  is  no  controversy  over  the  facts  that 
this  method  was  pursued  by  both  parties  in 
accordance  with  the  terms  of  the  contract, 
and  that  defendant  paid  the  installments 
which  matured  until  the  end  of  the  fourth 
"part"  Plaintiff  claims  that  it  graded  de- 
fendant's examination  paper  on  this  part  and 
mailed  the  fifth  part  to  him,  after  which  be 
failed  to  continue  the  course  and  defaulted 
in  his  payments.  Defendant  denies  this,  and 
insists  that  plaintiff  did  not  send  him  the 
fifth  part;  that  he  reported  the  omission  to 
plaintiff's  agency  in  Kansas  City,  and  was 
told  that  the  matter  would  be  inve-stigated, 
but  that  nothing  thereafter  was  done  by 
plaintiff  in  the  way  of  continuing  the  instruc- 
tion. This  issue — both  sides  of  which  were 
supported  by  substantial  evidence — was  sub- 
mitted to  the  jury  in  instructions  which  pre- 
cluded a  recovery  if  the  Jury  accepted  de- 
fendant's version  of  the  facts  relating  to  tlie 
interruption  and  abandonment  of  the  coursa 

The  Jury  returned  a  verdict  for  defendant, 
upon  which  the  court  rendered  Judgment 
Plaintiff  appealed,  and  complains  of  the  rul- 
ings on  the  instructions ;  Its  principal  conr 
tentlon  being  that  the  agreement  of  plaintiff 
in  the  written  contract  to  send  the  different 
"parts"  of  the  course  and  the  agreement  of 
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defendant  to  pay  the  consideration  for  the 
whole  course  were  Independent  covenants, 
and  that  the  failure  of  plaintiff,  if  such  oc- 
curred, to  send  the  fifth  part,  would  not  pre- 
clude a  recovery  for  the  whole  consideration, 
since  It  could  be  nothing  more  than  the 
breadi  of  an  Independent  covenant,  for  which 
defendant,  If  damaged,  might  have  a  set-off 
for  his  damagea  This  view  is  a  misconcep- 
tion of  the  law  applicable  to  this  case,  whldi 
belongs  to  the  class  controlled  by  the  rule 
that  a  breach  by  the  promisor  of  a  contract 
to  render  a  particular  service,  which  consists 
of  an  abandonment  of  the  service,  will  pre- 
clude a  recovery  by  him  upon  the  contract 
Blanton  v.  King,  73  Mo.  App.  loc.  cit.  IBO; 
Dempsey  v.  Dorrance,  161  Mo.  App.  loc.  dt. 
431,  132  S.  W.  33;  I^throp  y.  Mayer,  86  Mo. 
App.  35S.  The  parties  and  the  court  properly 
tried  the  case  on  the  theory  that  plaintiff's 
right  to  recover  anything  depended  on  the 
solution  of  the  questicm  of  whether  or  not  it 
failed  or  refused  to  send  the  fifth  and  subse- 
quent parts  of  the  course,  and  thereby  aban- 
doned the  service. 

There  Is  no  prejudicial  error  in  the  record, 
and  the  Judgment  la  affirmed.    All  concur. 


DBIiANO  et  aL  v.  BOBBfiTS.     (No.  11917.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  7,  l»16w) 

1.  MAsncB  AND  Sbbvant  9s»287— Injobt  to 

SSBVANT  —  NEQLIOENCS  OF  FKLLOW   SKBV- 

ANT— Question  for  Jtjby. 

Where  a  fireman  on  an  ens^ne  was  injured 
by  bein^  jarred  from  the  tender  to  the  floor  of 
the  engine  while  it  was  being  coupled  to  the 
train,  held  that,  under  the  evidence,  the  en- 
gineer's negligence  in  making  the  coupling  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §f  1034,  1015,  1061,  1062, 
1054-1067;    Dec.  Dig.  «=5>287.] 

2.  Mastbb  and  Skbvant  ^s>286— Injukt  to 
Skbv ANT— Cause  of  Injubt— Q^^bstion  fob 

JCBT, 

In  an  engine  fireman's  action  for  Injuries 
b^  being  jarred  from  the  tender  while  the  en- 
gine was  being  coupled  to  the  train,  held  that, 
under  the  evidence,  whether  the  fireman  was 
jarred  from  the  tender  and  whether  his  injuries 
resulted  therefrom  was  for  the  jury. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  lOoS;    Dec.  Dig.  «S=»285.] 

3.  Mastcb  and  Servant  €=3228— Injiibt  to 

SEBVANT    —    (30NTBIBDT0BT    NeQLIOENCB— 

Statutes. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  Cong.  AprU  22,  1908,  c.  149, 
35  Stat  65  iU.  S.  Comp.  St  1913,  H  8057- 
8665]),  contributor?  negligence,  to  be  a  bar  to 
recovery,  must  be  the  sole  cause  of  injury. 

[Ed.  Note. — For  other  cases,  see  Master  a'nd 
Servant  Cent  Dig.  K  670,  671 ;  Dec.  Dig.  «=» 
22a] 

4.  Apfbai.  and  Ebbob  €=>171  —  Thbobt  of 
Cause— Change  of  Theobt  on  Afpsal. 

In  a  servant's  action  under  the  federal  Em- 
ployers' Liability  Act,  where  the  case  was  tried 
on  the  theory  oi  defendant's  freedom  from  neg- 
ligence, and  no  question  of  contributory  negU- 


gence  was  presented  In  the  pleadings  or  evi- 
dence, questions  raised  on  appeal  on  the  theory 
of  contributory  negligence  were  not  considered. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1053-1063,  1066,  1067, 
1161-1166;   Dec.  Dfe  «=3l71.] 

5.  Master  and  Servant  i8=»281— Contbibu- 
TOBT  Nbowoence— Evidence. 

In  a  servant's  action  under  the  federal  Em- 
ployers' Liability  Act  for  injuries  bv  being 
jarred  from  the  engine  while  it  was  bemg  cou- 
pled to  a  train,  evidence  held  not  to  present  an 
issue  of  contributory  negligence. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  I^.  U  967-906;   Dec.  Dig.  «=» 

6.  Masteb  and  Sebvant  ®=3264— Injubt  to 
Seevant— Specific  Acts  —  Pleadino  and 
lE^ooP. 

In  an  engine  fireman's  action  for  injuries 
by  being  jarred  from  the  engine  through  the  en- 
gmeer's  violent  coupling  to  the  train,  evidence 
Jield  not  a  departure  from  the  specific  negligence 
alleged  in  the  petition,  in  that  it  merely  pre- 
sented an  apphcatioa  of  the  doctrine  res  ipsa 
loquitur. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §g  861-876;    Dec.  Dig.  «=» 

7.  Triai.  «=»255— Instbuctions  —  Necessitt 
of  REQUEsrr. 

In  an  action  for  personal  injuries,  if  de- 
fendant claims  reduction  of  damages  because  of 
plaintiff's  failure  to  properly  care  for  himself,  it 
IS  not  error  to  fail  to  give  an  instruction  in 
the  matter  unless  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  627-641;    Dec.  Dig.  «=a255.] 

8.  Mastbb  and  Servant  ®=»27S— Injubt  to 
Sebvant — Sufficiency  of  Evidence. 

In  an  engine  fireman's  action  for  injuries 
by  being  jarred  from  the  engine  while  it  was 
being  coupled  to  the  train,  evidence  held  suffi- 
cient to  support  a  finding  of  actionable  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  964,  966-058,  960-969, 
971,  972,  977;   Dec.  Dig.  <8=»27a] 

Error  to  Circuit  Court  Randolph  County ; 
Nat  M.  Shelton,  Special  Judge. 

"Not  to  be  officially  published." 

Action  by  Henry  Roberts  against  Frederick 
A.  Delano  and  others,  receivers  of  the  Wa- 
bash Railroad.  From  a  judgment  for  plain- 
tiff,  defendants  bring  error.     Affirmed. 

J.  L  Mlnnls,  otf  St  Louis,  D.  O.  Phillips, 
of  Mober^,  J.  A.  Collet,  of  Salisbury,  and 
David  H.  Rol)ertsou,  of  Mexico,  Mo.,  for 
plaintiffs  in  error.  Aubrey  R.  Halnmett,  of 
Mol>erly,  and  B.  E.  Cowherd,  <fC  HuntavlUe, 
for  defendant  is  error. 

TRIMBLE,  J.  This  case  la  before  us  on  a 
writ  of  error  to  review  a  Judgment  obtained 
by  Henry  Roberts  against  the  receivers  of 
the  Wabash  Railroad  for  alleged  personal  in- 
juries received  by  him  while  employed  as  a 
fireman  on  a  Wabash  locomotive  pulling  a 
freight  train  from  Moberly,  Mo.,  to  Moulton, 
Iowa.  He  was  at  the  time  engaged  in  Inter- 
state commerce,  and  his  suit  was  brought 
under  the  federal  Employers'  Liability  Act 

At  Millard,  Mo.,  the  train  stopped  to  do 
some  switching,  and,  after  that  was  done,  the 
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body  of  the  train  wa«  left  standing  on  tbe 
track  while  the  engine  moved  north  some  400 
feet  to  the  coal  chute  to  be  replenished  with 
fuel.  This  was  accomplished  by  stopping 
the  tender  under  the  chute,  and  then  the  fire- 
man climbed  up  en  the  tender  and  opened  the 
chute,  allowing  the  coal  to  flow  down  into  and 
fill  the  tender.  When  it  was  full  the  fire- 
man had  to  close  the  chnte  by  raising  the  Ud, 
and  then  it  was  his  duty  to  rake  bade  the 
coal  from  the  front  edge  to  prevMit  it  from 
falling  down  Into  the  cab  of  the  engine  and 
injuring  the  fireman  or  engineer.  After  the 
fireman  had  closed  the  chute  he  asked  the 
engineer  to  hand  him  up  the  shorel  with 
which  to  rake  back  the  coal.  The  engineer 
did  80,  and  after  the  fireman  had  raked  back 
the  coal  the  engineer  asked  the  fireman  tf 
he  was  ready,  and  upon  receiving  an  afllrma- 
tlve  answer  the  engineer  started  the  engine 
back  south  to  couple  onto  the  train,  and  the 
fireman  started  down  the  coal  gate.  This 
consisted  of  slats  much  like  a  ladder,  placed 
in  the  vertical  opening  in  the  front  end  of 
the  tender  to  keep  the  coal  from  falling 
down  and  out  into  the  cab.  The  top  of  the 
cab  was  about  eighteen  inches  higher  than 
the  coal  at  the  top  of  the  tender,  and  ex- 
tended back  about  two  feet  over  the  coal. 
It  was  about  seven  feet  from  the  top  of  the 
ladder  or  gate  down  to  the  gangway  or  cab 
floor.  The  fireman  started  down  this  gate 
as  one  does  in  descending  a  ladder;  that  is, 
he  had  his  back  to  the  engine  and  engineer, 
and  his  face  to  the  south  and  to  the  tender. 
His  feet  were  on  the  slats  of  the  gate,  his 
shovel  was  in  his  right  hand,  and  he  was 
holding  onto  the  top  slat  with  his  left  He 
had  gotten  his  feet  about  two  steps  down  the 
ladder  and  was  leaning  over  the  top  thereof 
with  his  stomach  and  face  to  the  coal  (in 
order  to  get  under  the  projecting  roof  of 
the  cab)  when  the  engine,  moving  south  in 
the  direction  he  was  facing,  reached  the 
train  and  struck  it  violently,  coupling  there- 
to by  means'  of  the  automatic  coupler. 

According  to  plaintiff's  evidence  this  was 
an  unnecessarily  violent  and  unusual  cou- 
pling, harder  than  any  he  had  ever  seen.  The 
violence  of  the  blow  broke  the  held  of  his 
left  hand  and  precipitated  him  to  the  floor  of 
the  cab.  'in  fallhig  the  end  of  his  shovel 
handle  struck  him  In  the  abdomen  and  rup- 
tured him.  When  he  struck  the  floor,  he  im- 
mediately sprang  to  his  feet,  and  the  re- 
bound of  the  cars  to  which  the  engine  had 
coupled  threw  him  with  his  hand  against  the 
fire  box,  injuring  it  in  some  particular, 
though  his  rupture  seems  to  be  the  principal 
Injury  complained  of. 

The  diarge  in  the  petition,  and  on  which 
the  case  was  submitted  to  the  Jury,  was  that, 
while  plaintiff  was  climbing  down  said  gate 
of  the  tender  in  the  usual  and  customary 
way,  the  engineer,  knowing  that  he  was  thus 
descending  from  the  top  of  the  tender,  reck- 
lessly and  negligently  backed  his  engine  with 
great,  unusual,  and  unnecessary  force  and 


violence  against  said  cara,  flxereby  directly 
causing  the  fireman  to  be  thrown  down  and 
injured  in  the  manner  hereinbefore  stated. 

The  answer  was  a  general  denial,  and  the 
principal  contention  of  the  defense  was  that 
there  was  no  unusual  or  violent  coupling, 
and  that  plaintiff  was  not  injured  at  the 
time  at  all.  The  engineer  testified  that  the 
coupling  was  made  a^  usual  with  no  great  or 
unnecessary  force  or  violence,  and  that  the 
flreman  was  not  thrown  down  by  it,  but  that 
before  the  coupling  was  made  the  flreman 
Jumped  down  from  the  tender,  and,  landing 
upon  a  lump  of  coal,  fell,  but  was  uninjured ; 
at  least  he  made  no  complaint,  and  continued 
to  flre  his  engine  till  they  got  to  Moulton. 
The  fireman  says  the  engineer  w^s  looking 
back  in  the  direction  the  engine  was  moving, 
and  that  he  was  directly  In  the  line  ot  the 
engineer's  vision,  and  the  latter  saw  and 
knew  of  his  position  at  the  time  the  engine 
was  moved  toward  and  against  the  cars,  and 
that,  when  the  engine  struck  the  cars,  it  was 
going  eight  or  ten  miles  an  hour;  that  they 
had  lost  much  time  that  night,  and  the  en- 
gineer was  "sore"  because  of  the  delay.  The 
engine  and  cars  were  provided  with  automat- 
ic couplers  as  required  by  law,  and  they 
couple  automatically  by  impact  The  fire- 
man testified  that  Just  enough  force  to  push 
the  couplers  together  was  all  that  was  neces- 
sary to  use  in  making  a  coupling;  that  It 
was  not  at  all  necessary  to  strike  the  car 
sought  to  be  coupled.  The  engineer's  evi- 
dence was  that  the  engine  was  going  three 
or  four  miles  an  hour,  and  that  some  engines 
n^ade  couplings  easier  than  others,  but  that 
a  coupling  could  be  made  at  a  speed  of  four 
or  five  miles  an  hour  without  hurting  any- 
thing. There  was  other  evidence  showing 
that  ordinarily  a  coupling  was  made  at 
about  the  speed  a  man  would  ordinarily 
walk. 

[1,  2]  Clearly  the  question  of  whether  the 
engineer  negligently  made  a  violent  cou- 
pling or  merely  made  one  that  was  usual  and 
ordinary  was  for  the  Jury  to  determine.  So 
also  was  the  question  whether  plaintiff  was 
thrown  down  by  such  negligent  coupling 
and  was  ruptured  by  his  fall.  Defendant 
offered  certain  evidence  tending  to  show  that 
plaintiff  was  suffering  from  rupture  prior 
to  this  when  he  was  working  at  a  chicken 
pecking  plant  But  there  was  evidence  in 
plaintiff's  behalf  that  he  was  not  ruptured 
prior  to  the  time  of  the  accident;  also  evi- 
dence of  a  physician  whom  plaihtiff  consult- 
ed at  Moulton,  Iowa,  upon  his  arrival  there, 
that  from  bis  examination  and  the  appear- 
ance of  the  rupture  it  was  of  very  recent  ori- 
gin and  unquestionably  not  one  of  long  stand- 
ing. A  physician  at  Moberly  was  also  con- 
sulted by  plaintiff  upon  his  return,  and  ha 
gave  it  as  his  opinion  that  the  injury  was 
of  recent  origin. 

It  is  urged  that  a  demurrer  to  the  evldenoe 
should  have  been  sustained  because  the  plains 
tiff's  version  of  how  he  was  thrown  dowa 
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is  contrary  to  the  physlcftl  fticta.  No  doubt, 
\rbeii  a  plaintiff's  version  of  bow  an  accident 
occurred  and  tbe  way  he  fell  Is  clearly  con- 
trary to  natural  law,  his  testiipony  will  not 
be  treated  as  credible.  Daniels  t.  Kansas 
City  Elevated  By.  Co.,  177  Ma  App.  280,  164 
S.  W.  154.  But  we  cannot  apply  that  rule 
to  the  facts  of  this  case.  The  engine  going 
back  against  a  long  string  of  cars  at  eight  or 
ten  miles  an  hour  would  cause  a  terrific  Jar 
to  plalntUC  sufficient  to  throw  bis  feet  from 
the  ladder  and  break  ills  handhold.  The 
cars  coupled  automatically  by  impact,  and 
tbe  moment  after  the  jar  and  the  stopping  of 
tlie  engine,  the  rebound  of  the  long  string  of 
cars  when  tbe  slack  was  c<»isamed  would  give 
the  engine  a  jerk  almost  ap  violent  as  tbe 
first  Jar.  The  feature  in  plaintiff's  testi- 
mony, which  defendant  says  is  contrary  to 
natural  law,  is  that  tbe  force  of  tiie  impact 
threw  him  out  from  the  tender  In  the  direc- 
tion opposite  to  that  in  which  the  engine  w^s 
going.  But,  taking  plaintiff's  testimony  as 
a  whole,  it  shows  that  his  footing  and  hold 
on  the  ladder  were  broken,  eind  that  he  fell 
down  to  tbe  floor  of  tbe  cab.  Although  he  at 
first  said  It  threw  him  in  an  opposite  direc- 
tion to  that  in  wliich  the  engine  was  going, 
yet  he  soys  that  it  all  happened  so  quickly 
that  he  is  not  absolutely  certain  Just  how  It 
occurred,  and  that  it  threw  him  against  the 
tender  first  and  broke  his  hold  causing  him 
to  swing  around  and  faU.  It  Is  not  cle^r  how 
far  he  was  thrown  from  the  tender.  Nor 
can  we  say  that  an  occurrence  of  tbe  kind  In 
question  would  not  result  in  pretty  ntuch  the 
way  plaintiflTs  evidence,  when  taken  as  a 
whole,  says  it  did.  We  cannot  say  his  tes- 
tbuony  concerning  the  way  he  was  thrown 
from  the  ladder  is  devoid  of  evidentiary  val- 
ue. Because  it  is  not  so  contrary  to  plain 
physical  facts  or  so  at  variance  with  the 
common  experience  of  men  as  that  its  accept- 
ance would  tie  shocking  to  reason.  It  is  only 
when  it  is  thus  that  we  are  authorized  to  re- 
ject It  Scrogglns  v.  Metropolitan  St.  By., 
138  Mo.  App.  215,  120  S.  W-  731. 

[3,4]  It  Is  next  urged  tliat  plaintiff's  con- 
tributory negligence  caused  his  fall.  Of 
course,  in  an  action  under  the  federal  act,  his 
negligence,  to  be  a  bar  to  recovery,  must  be 
the  sole  cause  thereof.  Tbe  defendant  did 
not  plead  contributory  negligence,  but  made 
its  defense  on  the  theory  that  nothing  of  the 
kind  charged  by  plaintiff  occurred.  In  fact, 
the  defendant's  counsel  tn  the  opening  state- 
ment, in  speaking  of  tbe  plaintiff,  said : 

"There  is  no  claim  in  this  caae  that  be  was 
part  in  the  way  he  claimed,  but,  if  be  was  hurt. 
It  was  his  own  fault.  We  are  not  making  any 
(nch  claim  as  tliat." 

During  the  trial  defendant's  counsel  asked 
plaintiff  a  question  which  had  a  tendency  to 
l»ear  on  tbe  question  of  plaintiff's  contribu- 
tory negligence,  namely: 

"9-  ^ou  knew  If  the  engine  went  back 
■miiBt  those  cars  ten  miles  an  hour  It  would 
make  a  hard  coupling?" 


An  objection  was  here  Interposed  on  tbe 
ground  titiat  contributory  negligence  was  not 
in  the  case,  not  having  been  pleaded.  There- 
upon defendant's  counsel,  in  effect,  disclaimed 
any  Intention  of  trying  to  show  contributory 
negligence,  saying: 

"We  are  trying  to  get  at  the  facts ;  we  don't 
think  he  was  hurt  there  at  all  as  a  matter  of 
fact" 

And  that  line  of  inquiry  was  at  once  aban- 
doned without  objection  or  exception.  It 
would  seem  that  all  this  sufficiently  and  clear- 
ly shows  that  the  case  was  tried  on  the  theory 
that  there  was  no  contributory  negligence 
involved  in  the  case.  If  the  case  was  tried 
on  that  theory,  It  would  seem  that  a  different 
theory  should  not  be  permitted  to  be  taken 
on  appeal.  The  only  Issues  submitted  were 
whether  the  conduct  of  the  engineer  was  neg- 
ligent, whether  such  negligence,  if  any,  re- 
sulted In  plaintiff's  Injury,  and  whether  it 
was  the  proximate  cause  thereof.  And  the 
jury  were  instructed  that,  unless  the  conduct 
of  the  engineer  was  negligent,  and  was  the 
proximate  cause  of  the  alleged  Injury,  plain- 
tiff could  not  recover,  and  that,  if  the  plain- 
tiff was  Injured  in  any  other  way  or  by  any 
other  means  than  the  negligence  of  the  en- 
gineer in  moving  his  engine  against  the  cars 
with  unusual  and  unnecessary  force,  the  ver- 
dict should  be  for  defendant  Both  par- 
ties having  tried  the  case  upon  the  theory 
tbat  contributory  negligence  was  not  an  Is- 
sue, it  would  seem  they  should  be  held  to- 
that  theory  on  appeal.  Jones  v.  Pulitzer  Pub. 
Co.,  240  Mo.  200,  144  S.  W.  441;  O'Hara  v. 
Laclede  Gas  Light  Ckx,  244  Mo.  S85,  148  S> 
W.  884. 

[E]  Wliat  bas  been  said  has  some  applica- 
tion also  to  the  objection  made  to  plaintiff's 
instruction  on  the  measure  of  damages  be- 
cause it  fails  to  tell  tbe  jury  of  tbe  effect  of 
contributory  negligence  in  diminishing  the 
damages  recoverable  under  tbe  federal  act 
In  addition  to  the  failure  of  tbe  pleadings  to 
present  an  issue  of  contributory  negligence 
and  the  obvious  disclaimer  of  any  claim  ot 
that  kind  in  the  case,  it  may  be  observed  that 
we  are  nnable  to  see  wherein  the  element  of. 
contributory  negUgence  is  presented  either 
by  the  pleadings  or  by  the  evidence.  Plaln- 
tm  was  upon  the  coal  at  tbe  top  of  tbe  tender 
where  he  was  required  to  be,  and  his  afflirma' 
tlve  answer  to  the  engineer  that  lie  was 
ready  was  not  a  consent  that  tbe  engineer 
sbeuld  recklessly  strike  the  cars  in  making 
the  coupling.  If  be  had  remained  upon  his 
unsteady  footing  upon  the  coal  until  the  en- 
gine violently  struck  the  cars,  be  would  have 
been  in  equal  or  greater  danger  of  beiafr 
thrown  down  from  tbat  position.  His  start 
down  the  ladder  was  in  tlie  direct  line  of  his 
duties,  and  was  necessary  in  order  to  regain 
Ids  place  in  the  engine.  And  when  lie  started 
down  be  could  not  foresee  tbat  tbe  coupling 
would  be  a  violent  one,  Bren  if  tbe  start 
was  rapid,  he  had  a  right  to  suppose  tbat  the 
engineer  would  observe  care  before  tbe  engine 
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reached  the  coupling  point  The  evidence  Is 
that  It  was  the  unusual  violence  ot  the  cou- 
pling that  broke  his  hold  and  caused  him  to 
fall,  and  there  is  none  whatever  that  an  or- 
dinary coupling  would  have  broken  his  hold, 
or  did  cause  him  to  fall.  Hence  we  see  no 
necessity  for  going  into  the  question  whether 
a  plaintiff  is  required  to  instruct  upon  the 
effect  of  contrll)utory  negligence  In  a  suit 
under  the  federal  act,  even  though  no  defense 
of  that  Icind  Is  pleaded  or  raised  by  defend- 
ant. It  Is  urged  that  the  federal  act  changes 
the  substantive  law  In  regard  to  contributory 
negligence,  and  makes  It  a  matter  of  diminu- 
tion of  damages  rather  than  a  partial  defense, 
and,  since  matters  in  diminution  of  damages 
need  not  be  specially  pleaded,  the  plaintiff 
should  have  covered  the  effect  of  contributory 
negligence  In  his  instruction  on  the  measure 
of  damages  regardless  of  defendant's  failure 
to  plead  It  But  assuming,  without  deciding, 
that  this  is  true,  nevertheless  it  should  have 
no  application  where  neither  the  pleading  nor 
the  evidence  discloses  contributory  negligence, 
and  the  case  ia  tried  on  the  theory  that  there 
is  none,  and  with  the  express  disclaimer  by 
the  defendant  of  any  claim  that  there  is  any 
such  negligence.  Thornton  on  Federal  Em- 
ployers' Liability  and  Safety  Appliance  Acts 
(2d  Ed.)  i  94,  says : 

"This  federal  statute  has  not  changed  the  rule 
with  reference  to  the  presentation  of  contribu- 
tory negligence  as  a  defense,  except  it  is  now 
only  a  partial  defense.  In  the  federal  courts 
the  burden  of  presenting  contributory  negli- 
gence of  the  plamtiff  as  a  defense  has  always 
been  upon  the  defendant,  and  this  burden  still 
continues  in  a  suit  brought  under  this  statute." 

The  author  then  goes  on  to  state  that, 
when  the  plaintiff  has  shown  facts  from 
which  the  jury  can  estimate  his  damages,  tf 
the  defendant  desires  to  reduce  them  by 
showing  plaintiff's  contributory  negligence, 
he  has  the  burden  of  doing  so,  and  that,  even 
if  the  rule  of  the  state  be  that  the  plaintiff 
must  show  himself  free  of  fault  still  such 
rule  is  changed  by  the  federal  act,  and  does 
not  apply  in  a  suit  thereunder.  In  the  pres- 
ent case  the  state  rule  and  the  federal  rule 
'  are  the  same.  Roberts  on  Injuries  to  Inter- 
state Employes,  i  119,  says  whether  contrib- 
utory negligence  must  be  pleaded,  in  order 
to  be  available  to  the  defendant  depends 
upon  the  law  of  the  state  where  the  action 
is  pending,  though  he  also  raises  the  ques- 
tion now  urged  by  defoidant  herein.  But  as 
we  have  said,  owing  to  the  absence  of  con- 
tributory negligence,  either  as  a  matter  of 
law  or  as  a  matter  of  fact  for  the  Jury,  In 
the  pleadings,  evidence,  and  theory  upon 
which  the  case  was  tried,  we  see  no  reason 
for  determining  in  this  case  the  interesting 
question  defendant  now  raises  for  the  first 
time  herein. 

[I]  Point  l8  made  that  since  the  negligent 
act  l0  charged  against  a  particular  servant, 
the  engines,  the  negligence  is  to  be  regarded 


as  specific;  and  It  is  urged  that  plaintiff 
had  no  evidence  showing  precisely  what  the 
engineer  did,  or  failed  to  do,  constituting 
negligence.  But  the  plaintiff  is  not  relying 
upon  any  mere  presumption  of  negligence 
arising  from  the  fact  of  the  violent  coupUng. 
His  case  does  not  in  any  manner  rest  upon 
the  doctrine  of  res  ipsa  loquitur.  The  charge 
is  that  the  engineer,  knowing  that  plaintiff 
was  coming  down  the  ladder,  recklessly  and 
negligently  backed  his  engine  with  great 
unusual,  and  unnecessary  force  and  violence 
against  the  cars.  The  proof— that  is,  plain- 
tiffs proof,  which  we  must  accept  as  true  in 
view  of  the  verdict — was  that  the  engines 
did  know  plalntifTs  position,  and,  notwith- 
standing his  knowledge  thereof,  the  engineer, 
being  "sore"  because  his  train  was  behind 
time,  recklessly  and  negligently  backed  his 
train  at  the  rate  of  10  miles  per  hour  against 
the  cars  when  the  nsual  and  proper  way  was 
to  back  them  at  the  rate  of  a  man's  ordinary 
walk.  The  engineer  knew  the  cars  were  on 
the  track  400  feet  away,  and  that  the  mere 
backing  of  the  engine  at  the  high  rate  <rf 
speed  would  inevitably  bring  on  a  violent 
and  unusual  collision.  Hence  the  act  of 
backing  at  that  rate  of  speed  was  an  act  of 
negligence,  and  the  proof  of  such  backing  was 
positive,  aflBrmative  proof  thereof  in  strict 
accord  with  the  allegation.  PlalntifTs  case 
therefore  did  not  rest  upon  a  presumption 
that  the  engineer  was-  negligent  simply  be- 
cause an  unusually  violent  coupling  was 
made. 

[7]  No  doubt  it  was  plalntlfTs  duty  to  use 
ordinary  care  and  incur  reasonable  expense 
to  cure  his  injuries  and  reduce  the  damages 
as  much  as  possible.  Plaintiff  did  consult 
doctors  about  his  rupture,  and  secured  a  truss. 
He  has  not  yet  gone  to  a  hospital  and  submit- 
ted to  an  operatiMi,  on  account  of  the  ex- 
pense incident  thereto.  The  evidence  does  not 
show  that  his  present  condition  is  a  result 
of  his  neglect  If  the  defendant  desired  to 
have  the  damages  reduced  on  account  of 
plaintiff's  failure  to  properly  care  for  him- 
self, it  should  have  asked  an  instructi<m  to 
that  effect  Having  failed  to  do  so,  it  can- 
not claim  error  because  no  instruction  was 
given  on  that  point 

[8]  Accepting  plaintifTB  evidence  as  true, 
which  we  are  required  to  do  in  the  light  of 
the  verdict  there  was  a  case  of  actionable 
negligence  made  out  against  the  defendant 
Vaughan  v.  St  Louis  &  San  Francisco  Ry., 
177  Mo.  App.  155,  164  S.  W.  144;  Fort  Worth, 
etc.,  R.  Co.  V.  Stalcup  (Tex.  Civ.  App.)  167 
S.  W.  279;  Owens  v.  Chicago,  eta,  B.  Co., 
113  Minn.  49,  128  N.  W.  lOU;  LaMere  v. 
Railway  Transfer  Co.,  125  Minn.  169,  145  N. 
W.  1068,  Ann.  Cas.  1915C,  667. 

There  was  no  error  in  the  trial  of  the  case 
authorizing  our  interference,  and  it  is  accord- 
ingly affirmed.    The  othei  Judges  concur. 
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STATE  ez  reL  PBOSBOUTING  ATTOBNBX 
OF  JACKSON  OOtJIJTY  v.  CHAMBERS. 

(No.   11879.) 

(Kansas  Cit;  Court  of  Appealc).    MiasourL 

Feb.  7,  1916.) 

IJTJTmcilON    ^9229  —  CONTEICPT  —  JUBISDIC- 

moN— "Ptjbijc  Nuisance." 

The  keeping  of  a  bawdyhouse  ia  not  a  "pob- 
Uc  nuisance,"  but  an  ordinary  crime  for  pun- 
ishment of  which  the  criminal  law  should  be  ap- 
plied so  thoogh  the  keeper  of  a  bawdyhouse  con- 
sented to  the  issuance  of  an  injunction,  the 
court  was  without  jurisdiction,  and  a  violation 
of  the  order  cannot  be  punished  as  a  contempt 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |§  496-501 ;  Dec.  Dig.  €==^29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Nuisance.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  O.  Thomas,  Judge. 

Proceedings  by  the  State  of  Missouri,  on 
the  relation  of  the  Prosecuting  Attorney  ot 
Jackson  County  against  Annie  Chambers,  in 
which  an  injunction  was  issued.  From  a 
Judgment  sustaining  a  demurrer  to  an  in- 
formation charging  violation  of  the  injunction 
order  and  asking  pimishment  for  contempt, 
relator  appeals.     Affirmed. 

W.  B.  Brown,  of  Kansas  City,  for  appel- 
lant Casey  &  Wright,  of  Kansas  City,  for 
rei^>ondent 

ELLISON,  P.  J.  The  prosecuting  attorney 
of  Jackson  county,  in  which  Kansas  City  Is 
situated,  filed  a  bill  in  equity  in  the  circuit 
court  of  that  county  against  defendant  in 
which  he,  in  appropriate  terms,  charged  her 
with  keying  a  bawdyhouse,  which  he  alleged 
was  a  public  nuisance,  working  great  harm 
and  danger  to  the  morals,  the  health,  and  the 
peace  of  the  city.  He  prayed  for  an  Injunction 
suppressing  and  abating  such  nuisance.  The 
defendant  appeared  in  court  on  the  14th  of 
October,  1914,  and  took  this  action,  viz.: 

"Comes  now  the  defendant  and  enters  her  ap- 
pearance herein  and  consents  that  a  permanent 
injunction  shall  be  issued  against  her  as  of  this 
date,  as  prayed  for  in  the  petition  herein." 

Whereupon  the  court  entered  a  proper 
judgment  for  the  suppression  and  abatement 
of  the  bawdyhouse  as  being  a  pubUc  nui- 
sance. 

Afterwards  an  information  was  filed  alleg- 
ing that  defendant  had  violated  the  injunc- 
tion order  and  asking  that  she  be  dted  for 
contempt  This  was  done,  and  defendant 
filed  a  demurrer  to  the  Information  on  the 
ground  that  the  court  had  no  Jurisdiction 
over  the  subject-matter  of  the  proceedings. 
The  demurrer  was  sustained,  and  the  in- 
formant appealed. 

It  was  decided  in  Ex  parte  Laymaster, 
260  Mo.  613, 168  S.  W.  754,  that  while  a  court 
of  equity  could  enjoin  a  public  nuisance,  al- 
though it  was  also  a  crime,  yet  that  the 
keeping  of  a  bawdyhouse  was  not  a  public 
nuisance,  but  rather  an  ordinary  crime  for 


the  punishment  of  which  the  criminal  law 
should  be  applied;  that  such  law  furnished 
ample  remedy,  and  a  trial  by  jury  secured; 
avd  that  a  court  of  equity,  having  no  Jari»- 
diction  in  the  premises,  was  without  au- 
thority to  punish  for  contempt  of  its  process 
in  attempting  to  abate  a  nuisance.  The  opin- 
ion In  tltat  case  by  .Tudge  Woodson  is  con- 
curred in  by  a  majority  of  the  court. 

There  is  this  further  particular  in  this 
case,  out  of  which  a  question  has  been  made ; 
that  is,  as  shown  above,  the  defendant  ap- 
peared to  the  original  bill,  confessed  its  charg- 
es, and  consented  to  the  decree.  But  we 
think  that  cannot  influence  our  conclusion. 
Her  consent  could  not  give  the  court  Jurisdic- 
tion of  a  matter  over  which  the  law  lias 
not  conferred  jurisdiction. 

We  must  affirm  the  Judgment    All  concur. 


WHITE  v.  ENNIS  COFFEE  CO.    (No.  11885.) 

(Kansas  City  Court  of  Appeals.    Missouri 

Feb.  7.  1916.) 

1.  Mastek  and  Sebtani  ®=>]53— Jhjttbt  to 
Sebwant — Failukk  of  Mastek  to  Instbdct 
Sebvakt— Simple  Appliances. 

A  truck  with  two  wheels  near  cme  end  and 
two  handles  at  the  other,  with  three  or  four 
feet  between  them,  is  not,  as  a  matter  of  law, 
a  simple  appliance  when  furnished  an  inexperi- 
enced employfe  18%  years  old,  and  the  employer 
may  be  found  liable  for  failure  to  instruct  the 
employ^  as  to  how  to  use  the  truck  safely  in 
hauling  goods  thereon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  JJ  814-317;  Dec.  Dig.  «=» 
153.] 

2.  Evidence  "SsoSO?  —  Opikiok  Eviderck  — 
Experts. 

In  an  action  for  injuries  to  the  operator  of 
a  truck  while  hauling  goods,  it  ia  improper  to 
permit  experts  to  testify  as  to  the  effect  of  the 
use  of  the  truck  in  certain  ways,  and  of  the 
safest  ways  to  use  it  and  of  the  result  to  the 
operator  if  used  in  certain  ways. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2310;   Dec.  Dig.  «=»507.] 

3.  IWFANTS  «=T2  —  Peksonal  Injubies  — 
Measube  or  Dakaokb. 

An  infant  suing  for  a  peisMial  injury  may 
not  recover  for  the  loss  of  earning  capacity  dur- 
ing his  minority,  since  that  is  a  loss  to  his 
parent. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  U  I8O7I85;   Dec.  Dig.  «8=>72.] 

Appeal  from  (Circuit  Court,  Jat&soa  Coun- 
ty; Frank  G.  Johnson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Manuel  White  against  the  Ennia 
Ooffee  Company.  From  a  judgment  for 
Irialntift,  defendant  appeals.  Baversed  and 
remanded. 

A.  L.  Berger,  of  Kansas  City,  Kan.,  and 
Morrison,  Nugent  &  Wylder  and  Homer  H. 
Berger,  all  of  Kansas  City,  Mo.,  for  appel- 
lant Pierre  R.  Porter  aind  E.  A.  Scholer, 
both  of  Kansas  City,  Moi,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action,  by  his 
mother  as  next  friend,  was  brought  to  recover 
damages  for  an  Injury  received  while  in  de- 
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(endant's  employ,  In  wbeellng  a  loaded  track 
trom  tbe  sidewalk  Into  plaintiff's  business 
house.  He  recovered  Judgment  In  the  trial 
court. 

Plaintiff,  at  the  time  he  was  hurt,  was  a 
t)oy  16  years  and  6  months  old.  He  was  sent 
by  defendant's  foreman  to  take  a  track  and 
remove  some  boxes  of  goods  from  the  slde- 
'walk  into  the  building.  The  truck  was  the 
ordinary  kind  used  In  stores,  warehouses, 
and  other  places,  with  two  wheels  near  one 
«nd  and  two  handles  at  the  other,  with  three 
or  four  feet  length  between.  The  floor  of  the 
building  was  four  Inches  higher  than  the 
sidewalk,  there  being  a  cement  incline  from 
the  walk.  Plaintiff  began  the  work,  and  had 
taken  in  several  boxes  with  the  help  of  anoth- 
er employe  who  volunteered  to  assist  him. 
This  employe  left  and  went  Into  the  building, 
■when  plaintiff  loaded  on  a  box  weighing  at 
least  200  pounds.  He  attempted  to  wheel  it 
«ip  the  incline  by  pushing  it  before  him,  and 
found  that  It  was  beyond  his  strength.  He 
then  turned  the  truck  around  and  attempted 
to  pull  It  up  by  facing  the  truck  and  walking 
backward.  When  the  wheels  struck  the  in. 
cllne,  the  box  tipped  backward,  and  he  caught 
It  with  one  hand,  holding  onto  the  handle  of 
the  track  with  the  other.  He  pulled  It  back, 
1>ut  did  it  with  such  force  as  to  cause  It  to 
iSp  forward  and  fall  toward  the  handles,  thus 
throwing  such  weight  on  the  upper  part  of 
the  truck  as  to  knock  from  his  hand  the  han- 
<lle  he  was  holding,  causing  It  to  strUte  his 
knee  and  bear  him  down  to  the  floor. 

The  negligence  charged  Is  that,  plaintiff 
being  young  and  inexperienced,  defendant 
negligently  faUed  to  inform  him  that  there 
was  danger  in  bandUng  a  truck  and  to  in- 
struct him  how  to  use  It  safely.  It  Is  claim- 
«d  by  defendant  that  the  petition  does  not 
state  a  cause  of  action,  and  that  the  evidence 
failed  to  make  a  case  for  the  Jury.  We  have 
been  cited  to  several  cases  from  other  states 
In  support  of  this  view. 

[1]  But,  considering  the  peculiar  mechan- 
ism of  a  track,  it  being  so  constructed  that  It 
Is  operated  by  placing  the  load  so  near  to  a 
balance  on  the  wheels  as  that  It  will  not  fall 
over  the  back,  and  yet  not  so  far  towards 
the  handles  &a  that  the  weight  of  the  load 
will  overcome  the  strength  of  the  operator, 
and  in  view  of  the  Inexperience  and  youth  of 
plaintiff,  we  have  concluded  that  It  Is  a  ques- 
tion for  a  Jury.  We  think  that,  considering 
platntUTs  age  and  Inexperience,  the  simple 
tool  or  simple  appliance  rule  should  not  be 
applied  to  him  as  a  matter  of  law.  The  rale 
ai>pUed  by  the  courts  is  this:  The  master 
Is  liable  for  failure  to  instruct  the  minor, 
unless  both  the  danger  and  the  means  of 
avoiding  It  are  apparent  and  within  the  com- 
prehension of  the  servant.  Bulson  v.  Int 
Shoe  Co.,  191  Ma  App.  128,  1T7  S.  W.  1084; 
Timmerman  t.  Frankel  Co.,  172  Mo.  App. 
174,  157  S.  W.  1061.  In  3  Labatt  <m  Mas- 
ter and  Servant.  S  1154,  it  Is  said  that: 


"The  considerations  which  actually  determine 
the  hatnre  and  extent  of  the  oUUgatioh  to  in- 
struct a  minor  are  suffldenUy  obvlotiflL  When  a 
master  takes  such  a  person  into  his  service,  be 
Is  bound  to  take  notice  of  the  probability  that 
both  the  natural  and  the  acquired  capacity  of 
the  employe  for  ai>i>reciating  the  dangers  of  the 
work  and  the  proper  means  of  avoiding  them 
wiU  be  smaller  than  in  the  case  of  an  adult" 

Defendant  cites  a  case  (McCampbell  v. 
Cunard  Co.,  13  N.  Y.  Supp.  288)  where  a 
truck  is  said  not  to  be  an  intricate  implement 
or  piece  of  machinery,  which  would  need 
explanation.  But  the  injured  party  in  that 
case  was  an  adult  with  long  experience  on 
the  dock,  and  had  seen  such  tracks  used  for 
years  (though  he  claimed  not  to  have  used 
one  himself),  and  the  truck  Itself  was  of  the 
platform  style  with  four  wheels  and  pulled 
by  a  tongue  or  pole  In  one  end. 

[2]  Plaintiff  was  permitted  to  introduce 
testimony  of  experts  as  to  the  effect  of  the 
use  of  a  truck  in  certain  ways  and  of  the 
safest  ways  to  use  it  and  of  the  result  to  the 
operator  If  used  In  certain  ways.  These 
experts  were  allowed  to  say  that  In  certain 
positions  of  the  operators  "nothing  at  all  can 
happen  to  him,"  and  In  a  certain  other  posi- 
tion "he  Is  iQ  danger;  If  he  is  under  the 
truck,  his  legs  bade  under  the  track,  and  the 
truck  comes  down  on  him,  he  has  no  chance 
at  all."  They  were  further  permitted  to  tes- 
tify the  exact  part  of  his  body  (viz.,  his  legs) 
which  would  be  hurt  if  the  trarti  fell.  In  our 
opinion,  the  case,  as  shown  in  the  record,  does 
not  need  the  aid  of  expert  testimony.  There 
are,  perhaps,  few  appliances  of  labor  or  amuse- 
ment which  could  not  be  made  an  Instrument 
of  injury,  if  handled  in  certain  ways.  These 
experts  were  asked  many  questions  which 
any  person  of  ordinary  Intelligence  would  un- 
derstand as  well  as  they.  Many  of  the  ques- 
tions and  answers  put  the  witness  in  the  place 
of  the  Jury.  King  v.  BaUway  Co.,  98  Mo, 
235,  11  S.  W.  663;  Gutrldge  v.  Railway  Co., 
94.  Mo.  468,  7  S.  W.  476,  4  Am.  St  Bep.  392 ; 
Lee  V.  Knapp,  165  Mo.  610,  56  S.  W.  458; 
Chicago  V.  McGlven,  78  111.  347 ;  Georgia  By. 
Co.  V.  Hicks,  95  Ga.  301,  22  S.  E.  613. 

The  principal  questions  for  the  Jury  are: 
Is  an  ordinary  truck  such  an  Instrument  as 
made  It  the  master's  duty  to  explain  the  dan- 
ger In  its  use  to  an  inexperienced  youth  of 
16^  years?  And,  If  it  were  the  master's 
duty,  was  plaintiff,  considering  his  age, 
guilty  of  contributory  negligence  in  handling 
the  track? 

[3]  PlaintUfs  Instractlon  Ko.  4  is  on  the 
measure  of  damages  and  is  a  misdirection. 
Among  a  number  of  proper  Items  of  damage 
it  affirmatively  directed  the  Jury  that,  if  the 
verdict  was  for  him,  damages  should  be  al- 
lowed for  the  effect  of  his  Injury  upon  his 
earning  capacity  or  ability  to  earn  a  liveli- 
hood in  the  future.  The  loss  of  eatnlng  ca- 
pacity In  a  minor  during  his  minority  Is  a 
loss  to  the  parent,  and  should  not  be  includ- 
ed as  damages  to  the  minor,  ftallway  y. 
Bvansidt,  63  Tex.  61;  Ck>ttou  OosT.  Shaffery, 
Digitized  by  v^jC 
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S8  N.  J.  Lav,  220,  38  Atl.  9H;  Burke  t.  ElUq. 
105  Tenn.  702,  68  S.  W.  855.  The  aecisions  In 
thlQ  stftte  9iuu>an(4ne  tlie  pawa  rul^  are  nu- 
merous. 

On  a  retrial  plalntUt  may  as  well  avol4 
tbe  criticism  made  on  his  instructions  2  fwd  3. 

The  judgment  is  seveised,  and  the  cavse 
Is  remanded.    All  concur. 


5.  S.  ALLEN  OROCBRT  00.  t.  BANK  OF 

BUCHANAN  COUNTY.  (No.  11609.) 

(Kansas  City  Court  of  Appeals.    Mlssonri.    Jan. 
IT,  1910.    Rehearing  Denied  Feb.  7,  1016.) 

1.  Bn.i.B  AiTD  Notes  ^=>63  —  NECESsrrr  or 
Dblivebt. 

The  deUTery  of  an  incomplete  negotiable  in- 
strument  by  the  maker,  who  signs  it,  is  indu^n- 
sable  to  the  creation  of  a  contractual  obliga- 
tion on  the  part  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  EMg.  U  06-108 ;   Dec.  Dig.  «3>63.] 

2.  EeropPBi,  «»5:&— Natubx. 

BetopDels  are  odious,  and  will  not  be  lighdy 
faiToked. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  ft  121-126,  127;  Dec.  Dig.  ®=»52.] 

8.  Bills  and  Notes  «=?S77— Bona  Fide  Pub- 
0HA8EB— Stousn  Pafeb— Negliqbhce. 

Mere  negligence  in  tbe  keeping  of  a  signed 
blank  negotiable  instrument  which  was  after- 
wards stolen,  filled  out,  and  put  in  circulation 
by  the  thief  should  not  be  regarded  as  the  prox- 
imate cause  of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $  952 ;  Dec.  Dig.  <S3»377.] 

4.  Bnts  AND  NoTBS  $=s377— Bona  Fide  Pub- 

CHASEBS— FOBGEBT— EarOPPSL. 

Although  Negotiable  Instruments  Law  (Rev. 
St.  1909,  $098©  provides  that,  where  an  in- 
complete instrument  has  been  delivered,  it  will 
not,  if  completed  and  negotiated  without  au- 
thority, be  a  valid  contract  in  tbe  hands  of  any 
holder  as  against  any  person  whose  signature 
was  placed  thereon  before  delivery,  the  maker 
or  acceptor  may  be  guilty  of  conduct  in  the  care 
of  the  paper  which  would  estop  him  from  dis- 
puting the  title  of  an  innocent  bolder  on  the 
ground  that  he  bad  not  delivered  the  paper  or 
voluntarily  put  it  into  circulation. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent.  IMg.  g  052 ;    Dec.  Dig.  «ij>377.] 

6.  Banks  and  Banking  «=»148— Patmbnt  of 

FOBGBD  PaPEB  —  OVEBDKAWINO  AOOOUNT  — 

Gboss  Nkoligbnob. 

The  officers  of  a  corporation  were  in  a  mez- 
sanine  room  reached  by  a  stairway  and  occupied 
by  the  president,  secretary,  and  general  mana- 
ger and  the  stenographer  and  telephone  operator. 
When  the  president  was  to  be  away,  he  signed 
blank  checks  and  left  the  check  book  with  the 
manager,  who  permitted  the  book  to  remain  on 
the  top  of  his  desk,  as  was  customary,  without 
instructions  respecting  its  safe-keeping.  A  trav- 
eling salesman  in  the  habit  of  selling  goods  to  the 
corporation,  in  the  noon  hour,  with  only  the  ste- 
nographer present,  wrote  a  letter,  with  permis- 
sion, at  the  desk,  and  be  stole  obecks  and  put 
them  into  circulation.  Held,  ^at  a  baidc  naymg 
the  checks,  which  overdrew  the  account,  was 
not  liable,  if  considered  as  a  bona  fide  purchaser 
of  tlie  checks,  for  the  loss,  as  the  corporation 
wss  eatt^iped  by  gross  negligesce. 

[Ed.  Note.— For  other  cases,  see  Basks  _Md 
Banking,  Cent.  Dig.  U  438-446,  ^X.  4B2;  Dae. 
Dig.  «=»148.] 


6.  Banks  and  Hawking  <87?liS— Patiocnt  or 
FoBGED  Checks— OvEKDRAWiNO  4-CCOUNt— 
"Bona  Fide  Ptjbchaseb." 

A  hank  paying  forged  paper  when  ttiere  ar» 
no  funds  to  the  credit  of  the  maker,  who  signetS 
the  check  in  blank,  is  to  be  treated  as  a  bona 
fide  purchaser,  and  not  in  the  relation  of  bank 
to  depositor,  since  a  bank  is  under  no  legal  ob- 
ligation to  permit  the  overdrawing  of  an  ae- 
count 

[Ed.  Note. — ^For  other  cases,  see  Banks  vxi 
Banking,  Cent.  Dig.  {$  438-448,  451,  452;  Dec, 
Dig.  <S=>148. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bona  Fide  Purchaser.) 

7.  Banks  and  Banking  «=3l88  —  Relation 
or  Bank  to  Depositob. 

The  relation  of  a  bank  imd  depositor  i* 
that  of  debtor  and  creditor,  and  as  to  checking 
accounts  the  contractual  obligation  assumed  by 
the  bank  is  to  pay  on  presentation  the  che<iB 
drawn  by  the  depositor. 

[Ed.  Note.— For  other  eases,  see  IBauks  and 
Banking,  Cent  Dig.  g  398-406;  Dec.  Dig.  <S=^ 
138.J 

8.  Banks  and  Banking  €=>143|— Payment  or 
Forged  Paper— Signinis  Bzank  Checks — 
Nbgligenob. 

The  result  of  signing  and  keejiing  a  blank 
check,  whether  the  keeping  be  negligent  or  carc' 
ful,  is  assumed  by  the  maker,  and  not  the  bank 
who  pays  it. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  K  438^446,  451,  452;  Dec 
Dig.  «s:»14£.] 

a.  Baku  ajcp  Banking  «=>14$  —  Pott  ur 

Paying  Check. 

A  bank  is  bound  to  know  the  signature  of 
a  depositor,  but  is  not  bound  to  draw  a  suspi- 
cious inference  from  tbe  discovery  that  the  body 
of  tbe  check  is  in  unfamiliar  handwriting. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ;g  438-446,  «1,  462;  Dec, 
Dig.  •S=»148.1 

10.  Banks  and  Banking  «=>148— Dtjtt  in 

Paying  Checks. 

A  bank  is  not  put  on  guard  in  paying  • 
check,  gei^uiuely  signed  by  a  depositor,  by  the 
fact  that  It  is  larger  in  amount  than  the  maker 
had  previously  drawn,  and  that  the  depositor 
overdrew  tbe  account 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bankiog,  Cent  Dig.  S|  4^8-146,  461,  462;  Deo. 
Dig.  <5=>148r] 

Appeal  from  Circuit  Ooniti  BodhauaD. 
County;   Thos.  B.  Allen,  Judge. 

Action  bf  the  S.  S.  Allen  Qrocery  Oont' 
pany  against  tbe  Bank  of  Bucbanan  County, 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.  Affirmed. 

Culver  &  Phillip,  of  St.  Joseph,  for  appel- 
lant C.  F.  Strop  and  Oraham  &  SilvermaDr 
all  of  St  Josepb,  for  respondent 

JOHNSON,  J.  This  Is  an  action  against 
defendant  bank  by  the  depositor  of  a  <*eck- 
ing  account  to  recover  a  deposit  of  $2,938.70,^ 
On  August  27,  1014,  plaintiff,  the  depositor,, 
presented  a  check  tot  that  amount  to  the- 
bank,  but  payment  was  refused  on  the- 
ground  that  plaintiff  had  no  funds  on  de- 
posit, and  this  suit  followed.  The  answer  al- 
leges that  defendant  "has  paid  to  plaintiff 
or  upon  its  order  all  sums  of  money  that 
have  been  deposited  by   plaintiff  with   de- 
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fendant"  A  Jary  was  waived,  and  after 
bearing  the  evidence  the  court  rendered 
judgment  for  defendant    iFlalntiff  appealed. 

At  the  beginning  of  the  trial  the  parties 
agreed  that  on  August  27,  1914,  plaintiff  bad 
a  deposit  of  $2,938.70  with  defendant  which 
was  payable  on  demand  unless  It  should  be 
found  that  defendant  was  Justified  in  charg- 
ing against  the  deposit,  as  it  did,  three 
checks  dated  August  15,  1914,  which  bore  the 
signature  of  plaintiff,  and  purported  to  have 
been  drawn  to  the  order  of  O.  J.  Rose. 
These  checks,  which  were  for  the  re3i)ectlve 
amounts  of  $2,700.96,  $395.60,  and  $105^15, 
were  paid  by  defendant  on  presentation  and 
charged  to  the  account  of  plaintiff.  They 
had  been  signed  in  blank  by  plaintiff,  but 
had  been  stolen  from  Its  office  by  Rose,  who, 
by  forgery,  had  converted  the  dgned  blanks 
Into  checks  for  the  respective  sums  stated. 

Plaintiff,  a  corporation  operating  a  large 
retail  grocery  in  St.  Joseph,  has  a  president, 
secretary,  general  manager,  six  or  seven 
chiefs  of  departments,  and  about  fifty  em- 
ployes. Its  office  is  in  a  mezzanine  room 
six  or  seven  feet  above  the  first  floor .  of 
the  store,  and  is  reached  by  a  narrow  stair^ 
wa^  from  that  floor.  It  is  occupied  by  the 
officers,  i.  e.,  president,  secretary,  and  general 
manager,  and  the  stenographer  and  telephone 
operator.  Persons  having  business  with  these 
officers  have  access  to  the  office,  which  may 
be  designated  as  the  general  office  of  the 
company  and  of  the  business  ft  conducts. 
The  president,  S.  S.  Allen,  alone  has  author- 
ity to  sign  checks  on  behalf  of  the  company, 
and  such  authority  never  has  been  con- 
ferred upon  any  other  officer.  When  Allen 
found  it  necessary  to  be  absent  from  the 
city.  It  was  his  custom  to  sign  a  number 
of  blank  checks  and  leave  the  check  book  in 
the  custody  of  the  manager,  with  authority 
to  fill  out  the  blanks  and  issue  checks  for 
use  in  carrying  on  the  business  until  his  re- 
turn. He  was  absent  on  his  summer  vaca- 
tion when  the  events  tinder  consideration  oc- 
curred, and,  as  usual,  had  signed  plaintiff's 
name  to  a  number  of  checks,  and  bad  left  the 
book  with  Mr.  Morrow,  the  manager.  Fol- 
lowing his  usual  practice,  Morrow  had  al- 
lowed this  book  to  remain  on  the  t(^  of  his 
desk  in  the  office  without  Instructions  to  any 
one  respecting  Its  safe- keeping,  and,  when 
he  had  occasion  to  issue  a  check,  sometimes 
would  draw  it  himself,  and  sometimes  wohld 
have  the  secretary  or  stenographer  draw  it. 

On  August  15,  1914,  Rose,  a  traveling  sales- 
man who  had  been  selUug  merchandise  to 
plaintiff  and  was  well  acquainted  with  its 
officers  and  office  employes,  especially  with 
the  manager,  visited  the  office  during  the 
luncheon  hour,  and  found  no  one  there  but 
the  stenographer.  On  being  informed  that 
Morrow,  for  whom  he  inquired,  was  out  for 
lunch,  he  asked  and  was  accorded  the  privi- 
lege of  writing  some  letters,  and  seated  him- 
self at  Morrow's  desk,  on  which  the  check 
book  was  lying  in  full  view  and,  <tf  course. 


within  easy  reach.  When  the  telephone 
operator  returned  from  lunch,  the  stenog- 
rapher left  the  office  in  her  charge,  and 
shortly  thereafter  Rose,  apparently  having 
finished  his  writing,  asked  for  and  was  given 
an  envelope.  Into  whi<^  he  placed  some  pa- 
pers. Then  he  departed  without  waiting  for 
Morrow  to  return.  Some  time  while  at  the 
desk  he  surreptitiously  cut  out  a  sheet  from 
the  check  book  which  contained  three  signed 
blanks  and  their  stubs.  After  filling  out  the 
blanks  Rose  went  first  to  defendant  bank, 
where  he  was  known  to  the  paying  teller, 
and  presented  the  check  for  $395.50,  which 
the  teller  paid,  finding  the  signature  genuine. 
Next  he  went  to  the  E}Uipire  Trust  Company, 
where  he  was  also  known,  and  presented  the 
check  for  $2,700.95,  and,  at  his  request,  was 
given  a  cashier's  check,  which  subsequently 
he  cashed  at  a  bank  in  Atchison.  Then  be 
went  to  a  Jewelry  store  and  passed  off  the 
third  check  in  payiflent  of  a  diamond  he  pur- 
chased. After  thia  he  disainieared,  and  tbas 
tar  has  eluded  capture.  The  check  for  $2,- 
700.95  came  to  defendant  through  the  clear- 
ing bouse  bearing  the  indorsement  of  the 
Empire  Trust  Company,  and  was  honored  by 
defendant  though  its  payment  overdrew 
plaintiff's  account  by  more  than  $600.  The 
third  check  for  $195.15  also  passed  througli 
the  clearing  house  with  the  indorsements  of 
the  jeweler  and  the  Tootle-Lemon  National 
Bank,  and  was  paid  by  defendant,  further 
increasing  the  overdraft. 

From  all  the  facts  and  circumstances  In 
evidence  the  inference  is  strong  that  R<»e, 
who  two  or  three  days  before  had  received 
a  check  from  Morrow  in  payment  of  an 
account  for  potatoes  he  had  sold  plaintiff, 
had  obtained  knowledge  through  that  trans- 
action of  the  fact  that  the  check  book  con- 
tained signed  blanks  and  was  allowed  to  re- 
main on  top  of  the  manager's  desk  without 
any  special  watch  being  kept  over  It.  Doubt- 
less his  visit  to  the  office  at  the  noon  hour 
wa3  prompted  by  a  criminal  motive  and  bis 
theft  of  the  sheet  was  not  the  result  of  a 
mere  accidental  opportunity  which  arose 
while  he  was  waiting  for  Morrow  to  return. 

After  paying  the  last-menUoned  check 
defendant  notified  plaintiff  of  the  overdraft, 
and  the  discovery  of  the  forgeries  was  a 
quick  result  of  tbls  notice.  The  good  faith 
of  defendant  in  paying  the  checks  is  not  and 
cannot  be  questioned,  but  an  effort  was  made 
by  plaintiff  at  the  trial  to  show  that  de- 
fendant bad  t)een  negligent,  especially  in 
view  of  the  facts  that  plaintiff,  during  the 
long  period  of  its  relation  to  defendant  of 
d^osltor,  which  had  continued  a  number  of 
years,  had  never  before  overdrawn  its  ac- 
count nor  Issued  a  check  for  so  large  a  sum 
as  $2,700.  We  shall  treat  these  facts  as 
proved  for  the  purposes  of  the  present  dis- 
cnsston,  but  the  inference  of  negligence 
drawn  from  them  by  plaintiff  will  be  con- 
sidered in  the  course  of  our  opinion. 

The  principal  argumentrsf  CQUoael  for 
Digitized  by  VjOO*^  ,  -- 
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plaintiff  In  support  of  tbelr  contention  that 
the  loss  caused  by  the  crime  of  Rose  shonld 
fall  upon  defendant  assumes  the  good  faith 
and  reasonable  care  of  defendant  In  the 
transaction,  but  would  charge  It  with  lia- 
bility on  the  ground  that  its  title  to  the 
checks  was  that  of  an  innocent  holder  for 
value  within  the  technical  definition  of  that 
term,  and  that  the  checks,  never  having  been 
delivered  by  plaintiff,  did  not  become  valid 
negotiable  Instruments,  nor  aoQuire  any 
contractual  status  or  obligatory  character  by 
the  mere  affixing  of  plaintiffs  signature  to 
blanks  which  thereafter  plaintiff  retained  In 
its  own  i)osses8ion  nntU  deprived  thereof 
not  by  or  through  its  own  voluntary  act,  but 
by  theft.  Counsel  Insist  that  their  position 
has  the  support  of  the  weight  of  authority 
as  It  stood  at  the  time  of  the  passage  of 
the  Negotiable  Instruments  Act,  and  is  com- 
pletely and  irrefutably  sustained  by  that  act, 
which  provides  (section  9886,  B.  S.  1900) : 

"Wh«re  an  incomplete  instrument  has  not 
been  delivered  it  will  not,  if  completed  and  nego- 
tiated without  authority,  be  a  valid  contract  in  i 
the  hands  of  any  holder,  as  against  any  person 
wiioee  signature  was  placed  thereon  before  de- 
livery." 

Sspedally  Is  this  argument  urged  against 
the  validity  of  the  checks  of  $2,700.95  and 
$195J.5,  the  payment  of  which,  not  being 
made  out  of  funds  of  plaintiff  on  deposit, 
was  voluntary  on  the  part  of  defendant  and 
should  be  regarded  as  the  act  of  a  purchaser, 
rather  than  that  of  a  debtor  bound  by  law 
to  honor  the  demand  of  his  creditor. 

The  position  of  defendant  is  that  the  rela- 
tion between  the  parties,  being  that  of  bank- 
er and  depositor,  Involved  reciprocal  duties 
peculiar  to  such  relationship  which  lie  out- 
side the  scope  of  rules  pertaining  to  holders 
for  value  of  negotiate  Instruments,  and  that 
one  of  the  duties  of  plaintiff  towards  defend- 
ant forbade  the  latter  from  signing  blank 
checks,  except  for  the  sole  purpose  of  direct- 
ing defendant  to  pay  them,  and  that  In  sign- 
ing such  blanks,  and  then  negligently  ex- 
iSbslng  them  to  theft,  plaintiff  was  guilty  of 
sudl  a  breach  of  duty  as  to  estop  it  from 
claiming  the  checlcs  were  not  delivered  or 
were  not  binding  contractual  orders  to  pay 
money  which  defendant,  as  banker  and  debt- 
or, was  bound  to  honor  on  presentation. 

On  the  theory  of  plaintiff  that  the  position 
of  defendant  is  that  of  a  mere  purchaser  or 
innocMit  holder  for  value,  the  questions  to 
arise  are  Interesting  and  difScult  of  solution. 
If  this  were  a  case  where  an  agent  to  whom 
the  drawer  had  delivered  a  signed  blank 
check  had  exceeded  his  authority  with  refer- 
ence to  filling  out  the  blanks,  the  drawer 
would  be  held  liable  for  such  unauthorized 
acts  of  his  agent  under  the  maxim  that, 
where  one  of  two  innocent  perscms  must  suf- 
fer, the  one  must  be  the  sufferer  who  gave 
occasion  for  the  commlssicm  of  the  wrong 
(Bank  V.  Armstrong,  62  Mo.  59),  and  the  de- 
livery of  the  check  to  the  agent  would  pre- 


clude the  application  of  the  provisions  of 
section  9986,  B.  S.  1909,  since  they  relate  only 
to  cases  where  there  has  been  no  delivery 
of  the  instrument  by  the  person  signing  it. 

[1]  In  the  present  case,  though  Morrow, 
the  manager,  was  invested  with  special  au- 
thority to  fill  out  and  deliver  the  signed 
blanks,  they  remained  in  the  possession  of 
plaintiff,  the  drawer,  and  had  not  been  de- 
livered to  any  person  at  the  time  of  the  theft 
The  custody  of  the  manager,  who  was  the 
ranking  executive  officer  of  the  corporation 
in  the  absence  of  the  president,  was  the  cus- 
tody of  the  corporation,  and,  when  the  blanks 
were  stolen,  they  were  In  the  condition  of 
being  signed,  but  still  in  the  possession  of  the 
corporation  which  signed  them.  As  a  general 
rule,  the  delivery  of  an  incomplete  negotiable 
Instrument  by  the  maker  who  signs  It  is  in- 
dispensable to  the  creation  of  a  contractual 
obligation  on  the  part  of  such  maker.  Until 
delivery  the  instrument  Is  but  so  much  waste 
paper.  The  provisions  of  section  9980  are 
merely  a  legislative  enactment  of  this  rule, 
which  had  the  support  of  the  great  weight  of 
authority  when  the  Negotiable  Instruments 
Act  was  adopted  in  this  state.  We  think  this 
section  was  not  intended  to  abrogate  or  im- 
pair other  well-reoognlKcd  rules  by  which  in 
ceirtaln  instances  delivery  by  the  maker 
would  be  implied,  either  from  authority  ac- 
tually conferred  by  him  upon  an  agent,  or 
from  conduct  which  should  estop  him  from 
claiming  that  he  had  not  delivered  or  author- 
ized the  delivery  of  the  signed  instrument. 
If  Morrow,  who  had  authority  to  fill  out 
blank  checks  and  deliver  them  for  the  uses 
of  plaintiff's  business,  had,  In  excess  of  that 
authority,  converted  funds  of  plaintiff  to  his 
own  use  through  the  pretended  exercise  of 
such  authority,  plaintiff  could  not  have  es- 
caped liability  to  an  innocent  holder  of  such 
paper,  since,  under  the  maxim  we  have 
noted,  authority  to  do  the  excessive  act 
would  be  implied  from  the  authority  actual- 
ly given. 

[2]  While  estoppels  are  odious  and  will  not 
be  lightly  Invoked,  they  do  obtain  in  Instanc- 
es where  It  would  be  manifestly  unfair  and 
unjust  to  suffer  a  party  to  gain  an  advantage 
by  taking  inconsistent  positions,  and  they 
may  be  based  upon  conduct  which  Is  so  care- 
less and  grossly  negligent  as  to  amount  to  a 
willful  Indifference  to  the  rights  of  others. 
In  the  leading  case  of  Burson  v.  Huntington, 
21  Mich.  416,  4  Am.  Eep.  497,  It  Is  pertinent- 
ly observed: 

"We  do  not  assert  that  the  general  rule  we  are 
discussing— that  "where  one  of  two  innocent  per- 
sons must  suffer,'  etc. — must  be  confined  ex- 
clusively to  cases  where  a  confidence  has  been 
placed  in  some  other  person  (in  reference  to  de- 
livery) and  abused.  There  may  be  cases  where 
the  culpable  n^ligence  or  recklessness  of  the 
maker  in  allowing  an  undelivered  note  to  get 
into  circulation  might  justly  estop  him  from  set- 
ting up' nondelivery,  as  if  he  were  knowingly  to 
throw  it  into  the  street  or  otherwise  leave  it  ac- 
cessible to  the  public,  with  no  person  present  to 
guard  against  its  abduction  under  drcumritances 
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Trbett  he  might  reasonably  apprehend  that  It 
wonld  be  likely  to  be  taken." 

[S]  It  may  be  conceded  for  argnment,  as 
■was  held  by  Bramwell,  L.  J.,  in  Baxendale  t. 
Bennett,  L.  E.  3  Q.  B.  Dlv.  525,  that  mere  neg- 
ligence In  the  keeping  of  a  signed  blank  ne- 
gotiable instrument  which  afterward  was 
stolen,  filled  out,  and  put  into  circulation  by 
a  thief  should  not  be  regarded  as  the  proxi- 
mate cause  of  the  loss,  since  the  negligent 
person  was  not  bound  to  anticipate  that  a 
crime  would  be  committed  in  consequence  of 
bis  negligence,  but  obviously  it  should  be  held 
that  such  a  grossly  careless  act  as  leaving 
money  exposed  and  within  easy  reach  of 
thieves  should  be  regarded  as  the  proximate 
cause  of  a  loss  by  theft;  and  in  the  sup- 
posititious case  of  a  man  signing  a  dieck  in 
blank  and  tossing  it  into  a  public  street,  an 
act  evincing  such  an  extreme  and  reckless  de- 
parture from  the  field  of  ordinary  care  and 
prudence,  and  such  a  wanton  indifference  to 
the  rights  of  subsequent  purdiasers,  or  others 
who  might  innocently  come  into  possession  of 
it,  would  call  for  the  application  of  the  rule 
of  estoppel  and  preclude  the  actor  from 
claiming  that  be  had  not  delivered  the  in- 
strument. 

The  opinion  of  T^ord  BramwBU  in  the  Bax- 
endale Case,  supra,  much  relied  upon  by 
plaintiff,  Instead  of  being  an  authority 
against  the  distinction  Just  pointed  out,  la 
found  to  give  it  express  sanction.  In  that 
case  a  bill  of  exchange  which  the  defendant 
Iiad  signed  in  blank  as  an  indoraer  had  been 
returned  to  him  unused,  and  be  had  put  it 
In  a  drawer  in  bis  desk  in  his  private  cham- 
bers, from'  which  a  thief  took  it,  filled  out  the 
blanks,  and  put  it  into  circulation.  Lord 
Bramwell  thought  defendant  had  been  negli- 
gent in  the  care  of  the  paper  If  Judged  by  the 
standard  of  care  a  bailee  should  have  follow- 
«d,  but  in  reaching  the  conclusion  that  not 
such  negligence,  but  the  crime  of  the  thief, 
■was  the  proximate  cause  of  the  loss,  he  dis- 
tinguished the  case  from  the  earlier  Kngllsh 
cases  of  Toung  v.  Grote,  4  Bing.  253,  and  Ing- 
ham V.  Primrose,  7  C.  B.  (N.  S.)  82,  where 
the  negligence  was  so  gross  as  to  amount  to 
recklessness,  on  the  ground  that  they  were 
treated  as  instances  where  the  alleged  maker 
or  acceptor  was  held  liable  as  one  who  had 
voluntarily  parted  with  the  instrument 
I/ord  Brett  would  not  concur  in  the  view  that 
the  defendant  had  been  negligent  at  all,  and 
predicated  bis  decision  for  defendant  on  the 
ruling  that  he  was  not  liable,  since  he  had 
not  delivered  the  paper.  The  third  Judge, 
Lord  Baggallay,  merely  "concurred  that  the 
Judgment  ou^t  to  be  entered  for  the  defend- 
ant" The  court  therefore  did  not  concur  in 
finding  that  the  defendant  had  been  negligent, 
and  certainly  did  not  overrule  tbe  earlier 
oases  which  recognized  the  doctrine  that 
gross  ne^gence  in  the  care  of  such,  paper 
should  be  treated  as  a  voluntary  deliveiy  by 
the  makor  or  acoeptor. 

Other  aottaialtlM  4«aUug  with  the  subject 


in  hand  to  which  our  attention  Is  called  by 
counsel  for  plaintiff  do  not  challenge  tbe 
view  that  the  conduct  of  the  maker  or  ac- 
ceptor of  a  negotiable  instrument  signed  in 
blank  may  be  sufficient  to  create  an  estoppel, 
though  they  do  agree  that  the  mere  signing 
and  withholding  from,  delivery  of  such  paper 
is  not  enough  to  constitute  negligence,  and 
that  liability  as  upon  paper  delivered  by  the 
maker  or  acceptor  will  not  be  Imputed  from  a 
mere  lack  of  ordinary  care  in  the  custody  of 
the  paper  after  it  is  signed.  Llnlck  v.  Nut- 
ting, 140  App.  Dlv.  266,  125  N.  Y.  Supp.  93; 
Crawford,  Neg.  Inst  Laws,  §§  25,  34,  and 
note;  Caulkins  v.  Whlsler,  29  Iowa,  496,  4 
Am.  Rep.  236 ;  Nance  v.  Lary,  5  Ala.  STO;  Sal- 
ley  V.  Terrill,  95  Me.  553,  50  Atl.  896,  55  L.  R. 
A.  730,  86  Am.  St  Rep.  433 ;  Knoxvllle  Nat 
Bank  v.  Clark,  51  Iowa,  264,  1  N.  W.  loc. 
at.  496,  33  Am.  Rep.  129;  7  Cyc.  619,  620; 
Daniel,  Neg.  Inst.  (6th  Ed.)  $$  &T9-541. 

In  Llnlck  V.  Nutting,  supra,  the  rules  were 
recognized  that  "one  can  only  part  with  title 
to  personal  property  by  bis  voluntary  act  or 
by  conduct  suflJcient  to  create  an  estoppel" ; 
that  the  delivery  of  a  negotiable  instrument 
la  necessary  to  a  valid  Inception  of  the  con- 
tract ;  that  possession  of  such  Instmment  by 
an  innocent  bolder  for  value  is  prima  facie 
evidence  of  delivery  (see  section  9087,  R.  S. 
1909) ;  and  that,  If  It  appears  that  such  In- 
strument "hos  never  been  actually  delivered, 
and  that  without  any  confidence,  or  negli- 
gence, or  fOMtt  of  the  maker  [Italics  ours], 
but  by  force  or  fraud,  it  was  put  into  circu- 
lation, there  can  be  no  recovery  upon  it  even 
when  in  the  hands  of  an  innocent  holder." 

[4, 1]  Certainly  this  case  Is  an  authority 
sustaining  the  conclusion  that  under  the  rules 
of  the  Negotiable  Instruments  Act  which  are 
considered  and  discussed  tbe  maker  or  accep- 
tor may  be  guilty  of  conduct  in  the  care  of 
the  paper  which  would  estop  him  from  dis- 
puting tbe  title  of  an  Innocent  holder  on  the 
groimd  that  he  had  not  delivered  the  paper 
or  voluntarily  put  it  into  circulation.  Was 
plaintiff  in  the  instant  case  guilty  of  conduct 
sufficient  to  raise  an  estoppel  against  the 
claim  that  It  did  not  deliver  the  checks  nor 
voluntarily  put  them  into  circulation?  Allen, 
tbe  president  and  principal  stockholder  of  tbe 
plaintiff  corporation,  controlled  Its  policies 
and  business  affairs.  He  was  an  able,  ex- 
perienced, and  careful  merchant  vMio  had  suc- 
ceeded in  tniilding  up  a  large  and  successful 
business,  and  it  is  with  much  rehictanoe  that 
we  give  expresskA  to  the  conviction  that  lb 
adopting  and  pnrsnlng  the  course  of  business 
under  consideration  he  and  the  manager,  who 
acted  under  his  orders,  were  grossly  negligent 
In  keeping  the  book  of  signed  blank  cbecks  In 
such  on  exposed  place  without  taking  Any 
precautions  to  gtlard  against  its  sttbllatlon. 
In  the  manager's  nse  of  the  book  kho^ledge 
was  Imparted  not  only  to  the  empMyes,-  bat  to 
others  who  visited  the  oflJce  on  bnslnete,  t2tat 
It  c«otalued  slgMd  blsbk  eheckEi.   ^(tt  Act 
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may  l«  said  to  have  been  publicly  proclaimed, 
and  by  offering  snch  easy  opportunities  /or 
the  commlssibn  of  a  crime  plaintiff  was  as 
much  a  tempter  of  the  criminally  minded  and 
morally  weak  to  whom  sudi  opportunity 
might  come  as  it  would  have  been  had  It  left 
money  lying  unwatched  and  exposed  In  the 
ofBce,  or,  as  In  one  of  the  English  cases,  had 
signed  a  blank  check  and  tossed  It  Into  the 
street  Certainly  plaintiff,  when  it  signed 
the  checks,  must  be  held  to  have  anticipated 
that  In  the  usual  course  of  business  they 
would  be  Issued,  and  that  some  of  them 
would  pass  Into  the  hands  of  innocent  holders 
for  value  before  presentation  to  defendant 
for  payment,  and  It  owed  a  duty  to  such 
holders,  despite  the  fact  that  they  were  un- 
der no  legal  obligation  to  acquire  title  or 
ownership  of  sodh  paper,  to  exerdse  some 
cnre  in  Its  eustddy  during  the  Interim  be- 
tween the  signing  and  delivery  thereof. 

Regarding  defendant  mei^ly  in  the  light 
of  an  Innocent  holder  for  value,  we  think  the 
facts  of  the  case,  upon  the  plainest  principles 
ot  faimesa  and  JiMtlce,  estop  plaintiff  from 
taking  the  position  that,  as  to  such  holder, 
It  did  not  voluntarily  part  with  the  possession 
of  the  checks,  and  therefore  in  law  deliver 
them. 

[<]  We  have  gone  thus  extensively  into  this 
aspect  of  the  case  for  the  reason  thtit  we 
think  the  position  of  defendant  with  respect 
to  the  two  checks  of  $2,700.95  and  $195.15 
should  be  regarded  as  thdt  of  an  Innocent 
holder  fot  value,  and  not  that  of  a  debtor 
bank  to  a  depositor.  We  are  aware  that  in 
some  of  the  cases  cited  by  defendant,  e.  g.. 
Trust  Ck).  V.  Conklin,  66  Misc.  Rep.  1,  119 
N.  Y.  Snpp.  367,  and  Snodgrfess  v.  Sweetser, 
15  Ind.  App.  682,  44  N.  H.  648,  no  distinction 
appears  to  be  observed  between  the  status  of 
a  bank  which  pays  a  forged  check  signed  by 
the  depositor  out  of  funds  on  deposit  to  his 
credit  and  of  a  bank  which  pays  such  check, 
thereby  creating  an  overdraft. 

[7]  The  relation  of  banker  and  depositor 
is  that  of  debtor  and  creditor,  and  as  to  a 
checking  account  the  contractual  obligation 
assumed  by  the  banker  is  to  pay  on  presen- 
tation the  checks  drawn  by  the  customer 
against  the  deposit  But  the  banker  is  \m- 
der  no  legal  or  contrtictnal  duty  to  allow  a 
customer  to  overdraw  his  account,  and  as  to 
checks  he  pays  which  cause  an  overdraft 
may  be  regarded,  not  aa  a  debtor  who  has 
discharged  a  legal  duty  to  a  creditor,  but  as 
a  voluntary  purchaser  or  holder  for  value 
•of  negotiable  paper. 

As  to  the  chcick  for  $395.60,  which  was 
paid  when  plaititlff  had  a  larger  sum  than 
that  on  deposit,  the  relationship  between  the 
parties  was  purely  that  of  depositor  and 
banlier — creditor  and  debtor — and  plaintiff 
owed  a  duty  of  care  to  the  bank  greater  than 
that  which  the  maker  of  a  negotiable  instni- 
meiit  owes  to  sut>sequent  holders  for  value. 
-Any  negligent  breach  of  that  duty  which  di- 


rectly results  in  loss  would  charge  the  de- 
positor with  liability  for  such  loss.  As,  for 
example,  it  la  well  settled  in  this  state  that 
where  after  delivery  of  a  completed  check  it- 
is  raised  by  forgery,  the  loss  must  fall  on  the 
maker  If  he  negligently  Inserted  the  amount 
in  a  way  to  admit  of  the  easy  addition  by 
forgery  of  other  words  and  figures.  Bank  v. 
Armstrong,  62  Mo.  loc.  dt  67. 

[IJ  Considering  the  facts  that  a  bonk  must 
honor  the  checks  of  its  depositor,  and  cannot 
by  the  exercise  of  any  degree  of  skillful  in- 
spection detect  a  forgery  of  a  cheek  signed 
and  delivered  in  blank,  we  think  every  con- 
sideration of  justice  and  common  sense  sus- 
tains the  conclusion  that  a  dei)OBitor  should 
affix  his  signature  to  a  blank  check  only  for 
the  purpose  of  directing  the  bank  to  pay  out 
the  money,  and  that  the  risk  of  signing  and 
then  keeping  a  blank  cheek,  whether  the 
keeping  be  careful  or  negligent,  should  be 
considered  a  risk  the  maker  voluntarily  as- 
sumed. Trust  Ca  v.  Conklin,  supra;  Snod- 
grass  V.  Sweetser,  supra;  Putnam  v.  Sulli- 
van, 4  Mass.  45,  3  Am.  Dec  206.  If  the  exi- 
gencies of  the  depositor's  situation  create  a 
necessity  for  the  signing  of  checks  in  blank, 
and  then  keeping  them  a  time  before  putting 
them  Into  circulation,  why  should  he  not 
bear  the  risk  made  by  his  own  necessities, 
rather  than  the  banker,  who  is  a  stranger 
to  them,  and  is  under  the  contractual  duty  to 
honor  his  written  orders  for  the  payment  of 
money?  He  is  the  one  who.  In  the  service  of 
his  own  interest  has  given  occasion  for  the 
commission  of  the  wrong,  and,  under  the  fa- 
miliar maxim,  is  the  one  who  should  bear  the 
consequences. 

[I]  It  follows  from  the  foregoing  consid- 
erations that,  whether  defendant  be  treated 
as  an  innocent  purchaser  of  the  checks  for 
value  or  as  a  banker  who  paid  them  in  dis- 
charge of  a  contractual  obligation  to  a  de- 
positor, the  loss  of  the  forgeries  should  fall 
upon  plaintiff.  Defendant  cannot  be  charged 
with  uegUgenee  from  the  fact  that  the  body 
of  the  checks  was  not  in  the  handwriting  of 
Morrow  or  any  of  plaintiff's  officers  or  office 
employ^  A  bank  is  bound  to  know  the  sig- 
nature of  a  depositor,  but  is  not  bound  to 
draw  a  suspldoua  inference  from  the  dis- 
covery that  the  body  of  the  check  is  la  un- 
famtUar  handwriting.  As  is  said  in  2  Daniel 
on  Neg.  Inst  (6th  Ed.)  i  1664a: 

"A  bank  is  not  bound  to  know  more  than  the 
sigoature  of  the  drawer  of  tlie  check;  for  in 
the  ordinary  course  of  baeiness  the  body  of  the 
check  is  as  often  as  otherwise  filled  up  by  a 
clerk,  and  it  is  by  no  means  a  matter  of  sus- 
picion that  it  is  not  filled  up  in  the  handwriting 
of  the  drawer.  If  the  rule  were  otherwise,  a 
bank  could  never  safely  pay  a  check  filled  up  in 
a  handwriting  not  the  drawer's  until  it  nad 
inquired  of  the  drawer  whether  it  was  properly 
filled  up.  And  to  require  this  would  greatly  em- 
barrass commeicial  transactions." 

[10]  Nor  was  it  a  thing  to  ^dte  suspi- 
cion that  one  of  these  diecka^was  larger  in 
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amount   tban  any  plaintiff  previously   bad 
drawn,  and  that  it  overdrew  tbe  account 

The  judgment  is  for  tlie  right  party,  and 
is  affirmed.    All  concur. 


STATE  V.  EICUARDSON.     (No.  11767.) 

(Kansas  CSty  Court  of  Appeals.     MisaoarL 

Jon.  17,  1916.     Rehearing  Denied 

Feb.  21,  1916.) 

Intoxicating   Liquobs   4=9l39— Local   Op- 
tion Law— Violations  —  Acts  Constitut- 

INO. 

Rev.  St.  1909,  §  7227,  declaring  that  no 
person  shall  keep,  store,  or  deliver  for  or  to 
another  person,  in  any  county  that  bus  adopted 
or  may  adopt  the  local  option  law,  any  intoxi- 
cating liquor,  does  not  prohibit  a  manufiictarer 
of  intoxicating  liquor  from  maintaining  a  branch 
house  in  a  local  option  county  for  the  storage  of 
liquor  and  delivery  thereof  only  to  consumers 
residing  in  a  sister  state,  and  one  in  charge  of 
the  branch  house  receiving  and  filling  orders 
sent  through  the  mails  from  post  offices  in  the 
sister  state  does  not  violate  the  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  149 ;  Dec.  Dig.  «=3l38.] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;   B.  O.  Thurman,  Judge. 

J.  P.  Richardson  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 
Reversed. 

Arthur  A.  O'Brien  and  Cowherd,  Ingra- 
ham,  Durham  &  Morse,  all  of  Kansas  City, 
for  appellant.  J.  Rusk  Blevans,  for  the 
State. 

JOHNSON,  J.  Defendant  was  tried  and 
convicted  in  the  circuit  court  of  Vernon 
county  under  an  information  alleging  that,  in 
violation  of  the  local  option  law  which  was 
adopted  in  Vernon  county: 

Defendant,  "on  the day  of  September, 

1914,  and  ever  since  the  said  16th  day  of  Sep- 
tember, 1913,  and  at  all  times  hereinafter  men- 
tioned, •  •  •  did  then  and  there  willfully 
and  unlawfully  keep,  store  for,  and  deliver  to 
another  person  •  •  ♦  to  wit,  for  and  to  di- 
verse and  sundry  persons  to  the  prosecuting  ot- 
tomey  unknown,  certain  intoxicating  liquors, 
to  wit,  one  carload  of  beer,"  etc. 

It  was  agreed  at  the  trial  that  what  Is 
known  as  local  option — ^l.  e.,  prohibition — 
was  In  force  In  Vernon  county  during  the 
period  alleged  in  the  information,  and  It  is 
conceded  that,  as  an  employ^  of  Fred  Ber- 
snok,  defendant  was  In  charge  of  a  vrare- 
honse  owned  and  occupied  by  a  Kansas  City 
brewing  company  as  a  depot  for  the  storage 
of  beer  deposited  there  by  the  company  to 
fill  orders  It  received  by  mail  from  con- 
sumers in  Bourbon  county,  Kan.,  which  lies 
Immediately  west  of  Vernon  county.  The 
warehouse  was  on  the  Missouri  side  of  the 
state  line,  and  deliveries  therefrom  Into 
Bourbon  county  were  made  by  wagon.  This 
depot  for  the  storage  and  distribution  of  beer 
was  operated  under  the  terms  of  a  written 
contract  between  the  brewery  and  Bersnok 
which  provided  that,  in  consideration  ot  a 
commission  of  50  cents  per  dozen  bottles  and 


25  cents  per  dozen  half  bottles  "of  all  beer 

delivered  through  him,"  Bersnok  would  "take 
charge  of  and  provide  suitable  custodians  for 
such  storage  depot,"  would  "unload  cars 
shipped  by  the  breweries  company,  and  store 
contents  in  said  building,  and  upon  r&elpt 
ot  delivery  orders  from  the  breweries  com- 
pany make  from  day  to  day  delivery  upon 
such  orders  to  the  customers  of  the  brewery 
tn  Bourbon  county,  Kan." 

The  contract  forbade  Bersnok  selling  or 
permitting  the  sale  of  beer  In  Missouri  or  vio- 
lating or  permitting  the  violation  of  any  law 
in  or  about  the  premises.  The  evidence 
shows  that  defendant,  who  was  the  custodian 
of  the  depot  employed  by  Bersnok  pursuant 
to  this  contract,  performed  the  duties  of  re- 
ceiving and  storing  the  beer  shipped  to  that 
depot  by  the  brewery,  and  of  receiving  and 
fllllug  orders  sent  through  the  mails  from 
post  offices  in  Bourbon  coimt7,  either  to  the 
company  at  Kansas  City,  or  addressed  to 
"Fred  Bersnok,  Agent,  The  Kansas  City 
Breweries  Company,  Eve,  Vernon  Ck>unty, 
Missouri"  Defendant  did  not  accept  or  flU 
any  other  orders  than  those  coming  through 
such  channels,  and  made  no  deliveries  at 
the  warehouse  or  in  any  other  way  than  by 
delivery  wagon  which  hauled  the  beer  from 
the  warehouse  over  the  line  into  Kansas. 
There  was  a  carload  or  more  of  beer  in  stor- 
age when  defendant  was  arrested,  and  the 
business  we  have  described  was  in  full  op- 
eration at  that  time. 

It  is  apparent  that  this  depot  was,  in 
fact,  a  branch  business  bouse  maintained  by 
the  company  for  the  purpose  of  facilitating 
the  transaction  of  its  mail  order  business 
with  residents  of  Bourbon  county,  Kan.  It 
was  intended  to  be,  and  in  fact  was,  head- 
quarters for  the  transaction  of  aU  such  busi- 
ness, and  no  beer  was  sent  and  stored  there 
that  was  not  intended  for  sale  and  delivery 
to  Bourbon  county  consumers.  Defendant 
was  the  agent  of  the  company,  the  proprie- 
tor of  the  business,  and  his  duties  were  not 
only  those  of  a  custodian  In  possession  of 
the  stock,  but  also  those  of  a  superintendent 
of  the  business  carried  on  there.  It  was  not 
intended  that  any  of  the  beer  stored  there 
should  be  returned  to  the  brewery,  but  all 
was  to  be  delivered  In  Kansas,  and,  so  far 
as  the  evidence  discloses,  or  even  intimates, 
the  business,  In  fact,  was  conducted  in  good 
faith  to  serve  this  single  purpose,  and  not  in 
part  as  secret  headquarters  for  carrying  on 
an  unlawful  business  of  making  sales  and 
deliveries  to  consumers  in  Vernon  county. 
Of  course,  there  Is  always  a  possibility,  and, 
we  might  safely  add,  an  ever  present  dan- 
ger, that  beer  kept  in  storage  in  local  option 
territory<  for  distribution  to  foreign  con- 
sumers may  leak  and  flow  through  forbidden 
channels,  and  It  Is  argued  by  counsel  for  the 
state  that,  regardless  of  whether  or  not  snob 
mishaps  occurred  during  the  management  of 
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the  depot  and  bnslness  by  defendant,  the 
likelihood  of  the  perversion  of  such  places  to 
unlawful  uses  was  anticipated  and  effectual- 
ly guarded  against  In  the  act  i>assed  by  the 
legislature  In  1907  (Lawv  1907,  p.  281  et 
seq.),  entitled: 

"An  act  t6  prohibit  persons  running  order 
houses  from  deliTerinK  intoxicating  liquors  to 
persona  having  no  license  to  deal  in  same,  and  to 
prohibit  the  keeping,  storing  for,  or  delivering 
to  another  person  intoxicating  liquors  in  local 
option  counties,"  etc. 

The  precise  ofFense  ciharged  against  defend- 
ant thus  Is  defined  In  section  2  of  that  act 
(now  section  7227,  R.  S.  1909): 

"No  person  shall'  keep,  store  or  deliver  for 
or  to  another  person,  in  any  codhty  that  has 
adopted  or  ma^  hereafter  adopt  the  local  option 
law,  any  intoxicating  liquors  of  any  kind  what- 
soever."^ 

This  language  is  plain  and  unambiguous, 
and  should  be  interpreted  according  to  its 
natural,  reasonable  meaning,  and,  as  far  as 
rational  interpretation  will  permit,  to  give 
etTect  to  the  principles  and  objects  of  the 
policy  of  our  local  option  statutes.  State  v. 
Robinson,  163  Mo.  App.  loc,  dt  227,  146  S. 
W.  456.  But  it  Is  a  penal  statute,  and  no 
otTense  may  be  read  Into  it  by  Intendment 
or  implication.  If  its  language  does  not  clear- 
ly prohibit  acts  of  the  character  of  that  un- 
der consideration,  the  courts  should  not  at- 
tempt to  rectify  any  deficiency,  real  or  sup- 
posed, by  Judicial  legislation. 

The  case  before  us  may  be  resolved  into 
this  question:  Does  the  statute  prohibit  a 
manufacturer  of  beer  or  other  intoxicating 
liquors  from  maintaining  a  branch  bouse  ta 
a  local  option  county  for  the  storage  of  its 
product  and  the  delivery  thereof  only  to  con- 
sumers residing  in  Kansas;  such  deliveries 
being  made  only  in  the  latter  state? 

The  authority  of  the  Legislature  to  regu- 
late or  prohibit  that  sort  of  traffic  In  Intox- 
icants will  be  conceded  as  a  part  of  the  po- 
lice power  of  the  state,  the  exercise  of  which 
in  no  wise  would  Infringe  upon  the  Jurisdic- 
tion of  Congress  over  the  subject  of  inter- 
state commerce.  State  v.  Fltzimtrick,  16  B. 
I.  54,  11  Atl.  767.  But  we  fail  to  find  In  the 
statute  any  intent  to  exercise  such  authority. 
Uf  course,  If  defendant  kept,  stored  or  de- 
livered beer  in  Vernon  county  In  violation 
of  the  local  option  law,  the  fact  that  he  act- 
ed as  the  agent  of  his  company,  his  employer, 
would  not  excuse  him  from  liability  as  a 
lawbreaker.  In  the  recent  case  of  State  v. 
Brown,  188  Mo.  App.  loc.  dt  251,  175  S.  W. 
131,  following  State  v.  Bums,  237  Mo.  216, 
140  S.  W.  871,  and  State  v.  Rawllngs,  232 
Mo.  544,  134  S.  W.  530,  we  held  that  a  team- 
ster hauling  beer  In  a  local  option  county  to 
his  employer,  the  purchaser,  who  was  Im- 
porting tt  Into  the  county  for  the  purpose 
of  selling  It  in  violation  of  the  local  option 
law,  would  be  guilty  of  "keeping  It"  within 
the  prohibition  of  the  statute  if  he  had  knowl- 
edge tliat  he  was  hauling  beer  Intended  for 


such  distribution.  But  In  the  present  case 
the  beer  was  not  kept  or  stored  in  Vernon 
county  for  sale  or  delivery  In  that  county. 
The  statute  does  not  denounce  any  and  all 
keeping  and  storing  of  intoxicants  In  prohi- 
bition counties,  but  only  keeping  and  storing 
for  another  person,  nor  does  it  denounce  all 
deliveries  of  intoxicants,  but  only  those  to 
another  person  *in  any  county  that  has  adopt- 
ed ••  •  the  local  option  law."  There 
is  nothing  In  its  language  or  In  the  inter- 
pretation thereof  to  be  found  in  the  report- 
ed cases  expressing  the  legislative  intention 
to  prohibit  a  manufacturer  of  Intoxicants, 
such  as  a  brewer  or  distiller,  from  merely 
keeping  or  storing  his  product  in  local  op- 
tion territory.  If  the  Legislature  had  meant 
that  It  would  have  said  so  lu  the  statute, 
and  not  have  restricted .  the  scope  of  the 
proscribed  offense  to  the  act  of  storing  "for 
another  person,"  which,  translated,  must 
mean  keeping  or  storing  with  intent  to  de- 
liver to  another  person  or  persons  In  local 
option  territory  in  violation  of  the  local  op- 
tion Iaw&  Keeping  or  storing  for  the  sole 
purpose  of  making  deliveries  to  consumers 
in  other  territory  is  not  referred  to  in  the 
statute,  which,  as  shown,  in  relation  to  de- 
liveries, expressly  restricts  Its  operation  to 
deliveries  "in  any  county  that  has  adopted  or 
may  hereafter  adopt  the  local  option  law." 
Bourbon  county,  Kan.,  though  In  a  prohibi- 
tion state,  not  being  a  local  option  county 
in  this  state,  does  not  fall  within  the  ter- 
ritorial area  In  which  the  statute  prohibits 
deliveries  to  consumers  of  intoxicating  liq- 
uors kept  or  stored  in  a  local  option  county. 

The  statute  no  more  applies  to  such  keep- 
ing, storing,  and  delivering  than  It  would  to 
keeping  and  storing  solely  for  the  export 
trade  of  the  manufacturer  with  foreign  coun- 
tries, or  to  the  "keeping"  of  a  common  car- 
rier transporting  a  shipment  of  liquor  across 
a  local  option  county.  As  t&t  as  the  present 
Inquiry  is  concerned,  defendant  was  merely 
the  servant  of  the  brewer,  performing  duties 
the  latter  was  lawfully  entitled  to  have  per- 
formed, and,  since  the  master  was  not  break- 
ing the  law  by  the  hand  of  his  servant,  nei- 
ther was  the  servant  breaking  it. 

The  Judgment  is  reversed.    All  concur. 


FORSEE  V.  JACKSOK,     (No.  11867.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.   7,  1916.     Rehearing   Denied 

Feb.  21,  1916.) 

1.  Equity  €=»34— Tbivial  Mattebs. 

Violations  of  a  building  line  covenant  by 
an  inch  or  two  ate  too  trivial  for  aid  in  equity. 
[Ed.  Note.— For  other  cases,  •«•  Equity,  Cent. 
Dig.  i  98;    Dec.  Dig.  «s>34.] 

2.  covknants    «=>103  —  constbuction  — 
Bkeaches. 

A  deed  provided  that  the  building  on  the 
granted  premises  should  be  at  least  2  feet  from 
the  north  line,  and  should  not  be  longer  than 
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68  feet,  the  aotfa«e  of  the  lot  not  to  be  raised 
more  than  2%  feet.  The  space  of  2  feet  from 
the  line  was  concreted,  pn  areawi^y  being  put  in 
to  light  the  basement,  while  a  wall  buUt  from 
the  house  to  the  rear  of  the  lot  was  intended  to 
protect  the  property.  Held,  that  the  covenants 
were  not  violated. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  {  168 ;  Dec.  Dig.  «=»103.] 

8.  Covenants  «=»108  —  Breach— Violation. 
Where  a  deed  and  contract  for  the  convey- 
ance of  land  provided  that  the  building  on  the 
granted  premises  should  not  extend  nearer  the 
street  than  the  grantor's  house,  and  that  the 
building  should  not  be  over  68  feet  in  depth,  in- 
cluding back  porches  and  sleeping  porches,  such 
covenants,  in  view  of  the  rule  favoring  uutram- 
meled  use  of  property,  do  not  apply  to  a  front 
porch  which  extended  beyond  the  grantor's  prem- 
ises. 

[Ed.  Note.— Vor  other  cases,  see   Covenants, 
Cent.  Dig.  I  169;   Dec.  Dig.  «=3l03.] 
4.  COTKNANTS   43^103  —  Bbstbictivx   Ooti- 

NANTS— BuiLDiNa  Line  Aobekuents. 

Where  a  deed  established  a  building  line, 
the  erection  of  a  dwelling  with  bay  windows 
extending  8  or  9  inches  over  the  line  is  a  vitia- 
tion of  the  covenant ;  the  windows  being  a  part 
of  the  building. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  |  169 ;  Dec.  Dig.  <9=3l03,l 

6.  Injunction  i8=>62— Subjects  or  Pboteo- 

TIOR— Gbounds  fob  Relief. 

While  a  grantor  is  entitled  to  the  aid  of 
equity  to  prevent  bis  grantee  from  violating  re- 
strictive covenants,  yet  after  completion  of  the 
building  a  mandatory  injunction  will  not  be 
issued  to  compel  removal  of  bay  windows  ex- 
tending leas  than  a  foot  beyond  a  building  line ; 
for  such  remedy  would  be  too  drastic. 

[EM.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  a  124^127,  129;   l5ec.  Dig.  <8=>62.] 

6.  Appeal  and  Ebbob  €=>1033  —  Review  — 

Gbound  of  Revebsal. 

In  a  suit  to  enforce  restrictive  covenants, 
where  plaintiff  was  denied  injunction,  an  award 
of  one  cent  damages  for  plaintiff  and  coats  is 
harmless  and  no  ground  for  reversal ;  defendant 
not  objecting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4052-4002;  Dec  Dig.  <85!> 
1033.] 

Appeal  from  Citcult  Court,  Jackson  Covin* 
ty;  Wm.  O.  Thomas,  Judge. 

Action  by  Margaret  Foraee  against  Alice 
O.  Jackson.  From  the  judgment  denying 
an  injunction,  plaintiff  appeals.    Affirmed. 

I.  J.  Rlngolsky  and  S.  P.  Forsee,  both  of 
Kansas  City,  for  appellant.  Grant  I.  Rosen- 
zwelg  and  C.  E.  McCoy,  both  of  Kansas  City, 
for  respondent 

ELLISON,  P.  J.  Plaintiff  sold  to  defend- 
ant a  lot  sltaated  on  the  northwest  corner 
of  Thirty-Eighth  street  and  the  Pa.^eo  in 
Kan.sa.<;  City.  First  there  w*a&  a  written  con- 
tract of  sale,  followed  two  weeks  afterwards 
by  a  warranty  deed.  The  contract  and  deed 
each  contained  the  following  restrictions: 
First,  .tliat  the  grantee  should  not  erect  any 
other  than  a  two-story  duplex  building,  the 
deed  adding  "or  dwelling";  second,  the  at- 
tic of  said  building  may  be  finished  and  ei- 
ther used  in  connection  with  the  second 
floor  apartment,  or  as  a  separate  apartment ; 


third,  it  should  face  east;  fourth,  It  should 
be  "&et  at  least  two  feet  from  the  north  line" 
of  the  lot;  fUtix,  the  gr(int«Q  to  have  privi- 
lege of  building  a  garage  <m  the  west  10 
f^et  of  lot,  the  space  betrreen  that  and  the 
dwelling  to  remain  open.  The  oontraot  con- 
tained the  following  restrictions  not  in  the 
deed:  Back  porches  and  entrances  to  be  on 
west  and  south ;  the  surface  of  lot  not  raised 
more  than  2%  feet ;  the  building  shall  be  on 
a  line  with  the  grantor's  boose  on  the  ad- 
joining lot  north;  and  it  shall  not  be  over 
68  feet  in  depth,  "indudtng  back  porches." 

Defendant  built  on  the  lot  p^rcha^ed,  and 
plaintiff,  olaixulng  that  these  restrictions  bad 
been  violated.  Sled  her  bill,  after  the  house 
had  been  in  great  part  constructed,  whereby 
&he  seeks  to  have  the  building  removed  from 
forbidden  ground.  No  bond  was  given,  and 
therefore  no  temporary  restraining  order  was 
issued,  and  the  building  proceeded  to  com- 
pletion according  to  the  desires  and  plans 
of  defendant.  The  trial  court  found  for 
plaintiff  in  the  sum  of  one  cent  and  refused 
an  injunction. 

It  will  be  noticed  that  the  contract  con- 
tains four  restrictions  not  found  in  the  deed. 
Defendant  insists  that  the  whole  contract 
was  merged  in  the  deed,  and  that  the  latter 
measured  the  entire  rights  of  the  parties. 
Our  conclusion  will  be  based  on  a  concession 
to  plaintiff  (without  decision)  that  the  re- 
strictions in  the  contract  are  in  force  not- 
withstanding their  omission  from  the  deed. 

[1]  We  find  from  the  evidence  that  many 
of  plaintiff's  complaints  are  unsubstantial 
It  seems  that  the  building  was  nearer  than 
2  feet  of  the  north  line  by  five-eighths  of  an 
Inch  at  one  corner  and  1^  inches  at  the  oth- 
er (slightly  increased  at  places  by  uneven- 
ness  of  stone),  and  that  it  was  discovered 
by  survey  after  completion  of  the  house  that 
it  was  about  3  inches  nearer  the  street  than 
plaintiff's  building.  These  discrepancies  may 
be  classed  as  too  small  for  aid  in  equity. 

[2]  Objection  is  made  to  area  way  encroach- 
ing on  this  2  feet,  for  light  to  basement,  but 
in  the  reason  of  the  contract  that  was  not 
an  Improper  thing.  So  a  wall  was  built 
from  the  bouse  to  the  rear  of  the  lot.  This 
was  done  to  protect  the  property,  and  in  no 
sense  violated  the  object  sought  to  be  accom- 
plished by  the  contract,  as  to  grade  or  other- 
wise. Nowell  V.  Boston,  130  Mass.  209.  The 
fact  that  this  space  of  2  feet  was  covered 
by  concrete  is  of  no  consequeuoe. 

We  are  fully  satisfied  from  the  evidence^ 
including  the  contract  and  deed,  that  plain- 
tiff has  no  cause  to  complaiq  of  the  shape  of 
the  roof,  or  that  an  apartment  was  made  out 
of  the  attic,  or  that  a  ba&ement  was  under 
the  house  inhabited  by  Janitors  or  other 
servants. 

[3]  But,  notwithstanding  trivial  objections 
to  defendant's  acts,  we  find  two  that  are  not 
80  easily  disposed  of.     Defendant  built  a 
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iwrcb  on  tbe  eAst  end  of  the  house  proper, 
probably  extendltig  7  feet  nearer  the  street 
than  plaintiffs  houae,  and,  if  that  I3  to  be 
regarded  as  a  part  of  the  east  wall  of  the 
house,  there  iS'  a  violation  of  that  part  of  the 
contract  forbidding  the  erection  of  a  build- 
ing not  on  a  line  with  plaintiff's  bouse  on  the 
north,  and  the  further  restriction  that  the 
building  "should  not  be  over  68  feet  In  depth, 
Including  bacis  porches  and  sleeping  porches." 
The  rule  Is  in  favor  of  untrammelcd  use  of 
one's  property,  and  therefore  restrictions 
which  are  ambiguoug  or  doubtful  should  be 
construed  against  the  grantor.  Land  Co. 
V.  Investment  Co.,  169  Mo.  App.  715,  155 
S.  W.  861 ;  Kitcheh  v.  Hawley,  150  Mo.  App. 
497,  131  S.  W.  142.  The  contract  enters  into 
detail  of  restriction,  and  omits  to  Include  a 
front  porch  in  the  length  of  the  building,  or  In 
fixing  the  line  on  which  the  house  should  he 
built  One  restriction  on  Its  face  Includes 
bark  porches,  and  It  Is  but  reasonable  that 
omitting  a  front  i^rcb  was  to  say  that  It  was 
excluded. 

[4,6]  Coming  again  to  the  provision  that 
the  building  should' not  be  constructed  near- 
er than  2  fe^t  of  the  north  line,  we  find  from 
the  evidence  that  bay  windows  running  the 
height  of  two  stories  and  extending  8  and  9 
inches  over  the  forbidden  space  were  (i  part 
of  the  house  and  constitute  a  substantial  vio- 
lation of  that  part  of  the  contract  Bcuik  v. 
Kennet  101  Mo,  App.  370,  74  S.  W.  474.  In 
the  opinion  In  the  latter  case  by  Judge  Goode 
there  Is  a  full  and  able  discussion  of  the  en- 
tire question  now  before  us.  It  Is  there  sat- 
isfactorily demonstrated  that  the  Injured  par- 
ty may  Invoke  equity  to  compel  a  grantee  to 
live  up  to,  and  carry  out  restrictions  embod- 
ied In  the  deed  as  the  solemn  contract  of  the 
parties;  that  it  Is  not  allowable  for  the  vio- 
lator of  the  contract  to  say  that  his  change  of 
the  agreement  Is  better  than  would  be  a  com- 
pliance. Land  Co.  v.  Inrestment  Co.,  169  Ma 
App.  716,  156  S.  W.  861.  He  alone  will 
not  be  permitted  to  refuse  to  carry  out  or  to 
substitute  something  for  the  agreement  that 
both  have  made.  He  could  Jnst  as  reasonably 
Impose  bis  will  on  the  other  party  at  the  out- 
set as  to  have  his  way  In  the  end. 

But  In  Bank  t.  Kennet  the  learned  Judjge 
states,  at  page  395  of  101  Ma  App.,  74  S.  W. 
474,  that  in  determining  the  question  of  re- 
lief conditions  may  be  presented  which  should 
prevent  so  drastic  a  remedy  through  the  equi- 
ty power  of  the  court  as  the  destruction  of 
valuable  permanent  property  to  relieve 
against  a  wrojfg  wholly  out  of  proportion,  es- 
pecially If  the  mischief  can  "be  remedied  by 
more  conservative  action."  The  judge  con- 
tinues: 

"If  the  domages  are  trivial,  ec  it  they  can  be 
made  good  by  a  legal  judgmj^t,  or  if  the  loan 
to  the  defcDilaot  by  granting  (nandotory  relief 
will  be  far  more  than  the  attendant  benefit  to 
the  plaintiff,  the  writ  will  eomrooDly  be  denied, 
and  the  plaintiff  left  to  his  action  at  law." 


This  view  li)  a  general  way  is  approved  In 
Hemsley  v.  Marlborough  House,  68  N.  J.  Bq. 
600,  aoi,  61  Atl.  45S,  and  Sqalth  v.  Spencer, 
81  N.  J.  Eq.  389,  87  AO.  158.  Tbe  subject 
was  again  considered  by  the  St  Louis  Court 
of  Appeals  in  Schopp  v.  Sch<9P,  182  Mo.  App. 
558,  142  S.  W.  740,  and  Kitchen  v.  Hawley 
supra,  where,  throng  opinions  by  Judges 
Reynolds  and  Nortonl,  the  views  herein  stated 
are  considered  and  approved. 

Now,  a  mandatory  Injunction  which  would 
require  the  tearing  out  In  great  part  of  the 
north  end  Pf  defendant's  house  would  be  far 
too  drastic  In  the  circumstances  of  this  case, 
and  the  trial  court  wisely  exercised  its  discre- 
tion In  refusing  such  writ  Bailey  v.  Culver, 
84  Mo.  531,  S40. 

[•]  We  have  not  considered  that  part  of 
the  record  mentioned  by  plaintiff  showing  a 
judgment  for  her  for  one  cent  and  the  costs, 
since.  If  It  should  be  more  than  she  should 
have  had,  no  harm  is  done,  and  defendant  la 
not  complaining. 

The  Judgment  is  afllrmed.    All  concur. 


ASBUBT  V.  EVANS  et  sL     (No.  11821.) 

(Kanaas  City  Court  of  Appeals.     Missouri. 

Feb.  6.  1916.     Rehearing  Demed 

Feb.  21,  1916.) 

1.  Salrs  <s;;952  —  Action  fob  Pucb— INi- 

DENCE. 

In  on  action  for  the  price  of  potatoes,  evi- 
dance  held  to  anthorise  the  Jury  to  find  an  ab- 
aolnte  and  unqnsUfied  acosptamt*  of  plaintiffs 
offer  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Lhg.  H  11&-144,  1045;   Dec.  Dig.  «=>52.] 

2.  Sales  <S=»53— Actions  fob  Pbice— QtiES- 
TioN  FOR  Jury. 

On  an  issue  in  on  action  for  the  price  of 
potatoes  whether  the  trsnaactioa  was  a  sale  or 
a  consignment  for  sale  on  commission,  a  pay- 
meut  by  check  to  plaintiff,  having  written  on  its 
face,  Advance  on  Potatoes,"  does  not  deter- 
mine the  case  as  a  matter  of  law  in  favor  of 
defendant,  the  rule  aa  to  oonditional  tender 
and  accepta^toe  not  being  applicable. 

[Ed.  Note. — For  other  cases,  see  Salo&  Cent 
Dig.  H  145-151;   Dec  Dig.  <S=>53.] 

3.  APPEAI,    Airo    £}BBOB   «3>882— BsSOPPBI.   TO 
AU.BQB  EiBBOR. 

On  an  ipsup  in  au  at'tion  for  tbe  price  of 
potatoes  as  tu  the  ouantitj  of  jutut'ieg  ordered, 
where  the  tcrni  iistjcl  in  nt>gotiaUttu  was  "car- 
loads," whlcrb  defendiints  clniineil  tu  mean  the 
minimum  Quantity  while  plalutifE  iusisted  that 
it  meant  tlie  mnsiraum  quantity,  nml  where  evi- 
dence (rf  c«i=t:iiii  \>-?.'-  Iivard  ;;nd  eai^h  side  was 
granted  instructions  on  what  it  took  to  consti- 
tute a  binding  customi  defendants  eannot  com- 
plain. 

[ISd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent-Dig.  §{  3591-3610;  Dcc.Dig.  <8=»882.] 

4.  Customs  and  Usaoes  <&=»19—  Aotio:<  fob 
Pbice— Evidence— ADMissinrLrrT. 

In  an  action  for  tbe  price,  of  potatoes,  evi- 
dence that  there  was  not  a  custom  of  minimum 
car  shipments  was  admissittle  oa  an  issue  as  to 
the  quantity  of  potatoce  ordered  where  the 
t«rm  used  in  negotiation  was  "carloads." 

[Ed.  Note. — For  other  cases,  see  Customs 
and  Usages,  Oent.  Dig.  ff  41-43,  46,  46;  Dec. 
Dig.  •Ss>19.] 
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6.  Etidenoe  •=>26S— Statkuert  of  Oottitsel 

— ADMISaiONB. 

In  an  action  tor  tbe  price  of  potato«a,  the 
ooDtention  that  there  was  no  proof  of  the  nnm- 
ber  of  bushels  shipped  is  not  sustained  where 
the  number  of  carloads  was  shown,  and  it  was 
admitted  by  counsel  in  stating  the  case  that 
there  were  over  1,200  bushels  to  the  car. 

[Ed.  Note. — For  other  caaea,  see  Evidence, 
Cent  Die.  H  1029-1060;   X)«e.  Di«.  «=3266.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   W.  O.  Thomas,  Judge. 
'•Not  to  be  offlclaUy  published." 
Action  by  V.  R.  Asbury  against  O.  O.  Evans 
and  others.    From  a  Judgment  for  plaintiff, 
defendants  app«aL    Affirmed. 

Hal  R.  Lebrecht  and  Brewster,  Kelly,  Brew- 
ster &  Buchholz,  all  of  Kansas  City,  for  ap- 
pellants. E.  F.  Halstead  and  J.  X.  Jenninjis, 
both  of  Kansas  City,  for  respondent. 

EIJiilSON,  P.  J.  Plaintiff  resides  and  does 
business  as  a  grocer  in  WiUlston,  N.  D.,  and 
defendants  are  commission  men  residing  In 
Kansas  City,  Mo.  Each  dealt  in  tarra  prod- 
uce. Plaintiff  claims  to  have  sold  defendants 
five  carloads  of  potatoes  containing  about 
6,000  bushels  at  25  cents  per  busheL  De- 
fendants denied  the  purchase  and  claimed  to 
have  received  the  potatoes  on  consignment  to 
be  sold  for  plaintiff,  and  that  in  whatever 
capacity  they  received  tbem,  they  were  un- 
marketable on  account  of  heating  and  sprout- 
ing as  a  result  from  being  Improperly  loaded 
by  plaintiff.  Plaintiff's  action  is  for  the  pur- 
chase price,  and  he  recovered  Judgment 

d]  The  transaction  between  the  parties 
was  by  telegraph.  The  telegrams  were  sing- 
ularly Indefinite  for  business  men.  First, 
on  the  20th  of  May,  1913,  defendant  wired: 

"Qnote  best  price  few  cars  potatoes.  Name 
variety.    Qni<±  shipment" 

To  this  plaintiff  answered  next  day  as  fol- 
lows : 

"Name  price  f.  o.  b.  WlUiston.  Can  furnish 
Ohio  White,  Bed,  Burbank,  Cobblers,  Triumphs, 
Mixed  table.  Can  furnish  at  your  own  price  if 
not  too  low." 

On  same  day  defendant  answered: 
"Wire  received  will  honor  your  draft  twenty 
five  cents  per  bushel  five  cars  good  dean  po- 
tatoes this  week's  shipment  if  possiMe  do  not 
want  wilted  or  sprouted  stock.  If  can  give  us 
mostly  whites  and  good  quality  can  possibly 
use  ten  cars,  answer. 

Plaintiff  answered  this  on  same  day  as 
follows : 

"Will  load  two  or  three  cars  this  week.  Do 
you  want  potatoes  loaded  mixed,  or  separate," 

Next  day  defendant  answered  to  keep  them 
separate,  ^en  on  May  24th,  defendant 
asked: 

"Have  yon  shipped  potatoes.  Wire  numbers. 
Answev." 

Plaintiff  answered  on  next  day  saying  a 
car  (giving  number)  was  shipped  May  24th 
and  "another  car  loaded."  And  on  next  day 
(the  26tb)  wired  that  the  other  car  (giving 
number)  was  shipped  that  day.    So  as  ea<A 


of  a  total  of  five  cara  was  sMpped,  defend- 
ant was  notified,  the  last  notice  being  May 
SOth ;  when,  on  same  day,  defendant  answer* 
ed  as  follows: 

"Don't  think  It  advisable  to  ship  more  pota- 
toes.   Weather  hot    Mudi  lower.' 

There  had  been  some  correspondence  be- 
tween the  parties  by  letter,  and  the  question 
whether  there  was  a  sale  to  defendants  or 
merely  a  consignment  for  sale  by  them  on  a 
commission,  for  plaintiff,  was  submitted  to 
the  Jury  by  each  party,  and  we  think  the 
verdict  well  sustained  by  this  evidence,  in 
connection  with  verbal  testimony  Introduced. 
Defendants  ordered  the  potatoes  and  were 
advised  of  the  five  carload  shipments,  when, 
as  they  had  Intimated  that  they  might  take 
ten,  they  ordered  that  they  be  discontinued. 
The  cases  like  Scott  v.  Davis,  141  Mo.  213, 
42  S.  W,  714,  on  the  necessity  for  an  absolute 
and  unqualified  acceptance  of  an  offer  of 
sale  do  not  affect  this  case  adversely  to  plain- 
tiff. For  here,  the  transaction  between  the 
parties,  taking  It  from  beginning  to  end,  af- 
fords ample  ground  for  a  Jury  to  say  there 
was  such  acceptance. 

[2]  There  was  a  payment  by  che<*  made 
by  defendant  to  plaintiff  of  $150.  The  lat- 
ter claims  it  was  a  part  payment  of  the  pur^ 
chase  price,  while  the  former  insists  it  was 
on  account.  In  his  capacity  as  a  commission 
agent  The  ched:  had  written  on  its  face 
the  words:  "Advance  on  Potatoes."  Neither 
side  mentioned  this  in  the  instructions  as  an 
issue,  or  as  affecting  an  Issue  in  the  case, 
and  we,  of  course,  cannot  say  that  It  deter- 
mined the  case  as  a  matter  of  law.  But, 
aside  from  this,  defendants  did  not  plead  or 
mention  the  check  in  its  answer.  The  an- 
swer contained  a  general  denial,  but  that  was 
merely  a  denial  that  a  payment  of  a  part  of 
the  purchase  price  bad  been  made  as  alleged 
by  plaintiff.  There  is  no  room  for  ai^lica- 
tlon  of  the  rule  as  to  conditional  tender  and 
acceptance  as  announced  In  St  Joseph  School 
Board  V.  Hull,  72  Mo.  App.  408,  and  Univer- 
sal Talking  Macb.  Co.  t.  Rosenfield,  141  Mo. 
App.  621,  125  S.  W.  524. 

The  instructions  given  for  the  parties  are 
not  Justly  subject  to  substantial  criticism. 
The  Issues  between  the  parties  were  clearly 
submitted,  and  we  must  be  content  with  the 
verdict 

[S]  During  the  course  of  tiie  trial  it  became 
a  serious  question  as  to  what  quantity  of 
potatoes  defendant  ordered  or  purchased. 
The  terms  used  in  negotiation  were  "car- 
loads," and  defendants  claim  that  such  term 
meant  the  minimum  quantity  which  could  be 
said  to  be  a  "carload,"  which  he  fixed  at  500 
bushels,  while  plaintiff  insisted  it  was  the 
maximum  quantity.  The  quantity  In  each 
car  as  shipped  by  plaintiff  was  about  1,200 
bushels.  On  this  subject  evidence  of  custom 
was  heard  by  the  court,  and  each  side  sub- 
mitted  and   were   granted    instructions   on 
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wbat  it  took  to  oonstltnte  a  binding  custom, 
and  we  therefore  find  that  defendants  have 
no  cause  of  complaint  on  that  score. 

[4]  In  this  connection  we  notice  an  objec- 
tion to  evidence  in  belialt  of  plaintiff.  We 
think  the  evidence  competent  as  tending  to 
show  that  there  was  not  a  custom  of  "mini- 
mum car"  shipments. 

[5]  Among  objections  to  the  judgmoit  is 
one  that  there  was  no  proof  by  plaintiff  of 
the  number  of  bushels  shipped.  The  face  of 
the  entire  record  shows  clearly  enough  the 
number  of  bnsh^.  Besides  it  was  admitted 
by  counsel  in  stating  the  case  that  there 
were  over  i;200  bnsli^  to  the  car. 

The  issues  have  been  elaborately  briefed 
by  the  respective  counsel,  but  In  state  of  case, 
as  presented  by  the  record.  It  hoB  not  been 
found  necessary  to  go  into  a  discussion  of 
them. 

The  respective  theories  of  the  parties  have 
been  fairly  submitted,  and  the  Judgment  will 
be  affirmed.    All  concur. 


NOEL  V.  QUINCT,  O.  &  E.  a  E.  00. 
(No.  11054.) 

(Kansas  City  Court  of  Appeals.     MissourL 

Dec.   7,  1914.     Kehearing  Denied 

Jan.  11,  1916.)t 

1.  CouMXBCG  <S327— "Intebstatb  Coumebcs" 

— INJTTBIES    TO    SBBVAHT— BJMFLOTEBS'     LlA- 

BiLiTT  Act. 

Where  a  railroad  employe's  service  on  a 
train  was  between  points  wiuiin  the  state,  but 
the  train  ran  and  carried  shipments  from  a 
point  without  the  state  to  on»  within,  the  em- 
plo;6  was  engaged  in  interstate  cMomerce. 

[Ed.  Note.— Eor  other  cases,  see  Commerce, 
Cent.  Dig.  f  25;    Dec.  Dig.  <8=927. 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Interstate  Commerce.] 

2.  Masteb  and  Sebvant  e=>lll— Injuriks  to 

SeBVANT— APPUANCB»— SafeTT    APPIilANOX 

Acts. 

Under  the  federal  Safety  Appliance  Acts 
(Act  March  2,  1893,  c.  196,  27  Stat.  631;  Act 
April  1,  1896,  c.  87,  29  Stat  86 ;  Act  March  2, 
1903,  c.  976,  32  Stat  943  [U.  S.  Comp.  St  1913, 
U  8605-8615]),  requiring  railway  carriers  to  pro^ 
vide  such  automatic  couplers  to  be  used  in  their 
trains  engaged  in  interstate  traffic  as  will  couple 
from  impact,  the  couplers  must  be  so  attached 
and  kept  attached  that  they  will  couple  by  im- 
pact, and  a  failure  to  work  at  any  time  sustains 
a  charge  of  negligence,  thobgh  the  carrier  pro- 
vides couplers  proper  in  material  and  construc- 
tion, of  standard  make,  and  molded  and  con- 
structed so  as  to  be  capable  of  coupling  by  im- 
pact 

[Ed.  Note.— For  other  cases,  spe  Master  and 
Servant,  Cent  Wg.  SS  215-217,  255;   Dec.  Dig. 

«=9lll.] 

3.  Masteb  ard  SebVant  9=s>228— Irjubibs  to 
Sebvant— CoNTBiBUTOET  NBOuaENCB— Ap- 
PUANCES— Safety  Appliance  Acts. 

Bules  of  an  interstate  railway  carrier,  of 
which  an  onploy^  has  notice,  but  which  would 
in  practical  eiSect  nullify  the  federal  Safety  Ap- 
pliance Acts,  do  not  aSect  the  employe's  right 
to  recover  under  the  acts  for  injuHes. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  670,  671 ;  Dec.  Dig.  «s» 
228.] 


4.  Masteb  and  Servant  e=>278— Injtjbieb  to 
Servant— Appliances— Safety  Appliance 
Acts. 

In  an  action  by  an  employ^  under  the  feder- 
al Safety  Appliance  Acts,  where  the  train  coup- 
lers failed  to  operate  by  impact  and  there  was 
evidence  that  such  failure  was  not  due  to  a 
fault  in  their  construction,  but  to  the  fact  that 
the  hole  in  the  wood  of  the  crossbeam  of  the 
cars  had  become  enlarged,  leaving  too  much 
play,  permitting  the  couplers  to  pass,  instead  of 
causing  them  to  clasp^  a  case  was  made  against 
the  carrier,  and  it  is  not  sufficient  that  the 
couplers  will  couple  automatically  when  in  line, 
and  can  be  adjusted  without  the  men  going  be- 
tween the  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |g  954,  956-958,  960-969, 
971,  Vli,  977;  Dec.  Dig.  ®i»278.] 

6.  Mabxeb  and  Servant  4=>264— Injuries  to 
Sebvant  —  Actions  —  Pleading  —  Con- 

TBIBtTTOalY  NEaUOENCE. 

Where  contributory  negligence  was  not 
pleaded,  the  question  whether  it  would  he  a  de- 
fense under  the  federal  Safety  Appliance  Acts 
was  not  involved. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  861-876 ;  Dec.  Dig.  <S=> 
264.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; A.  D.  Bumes,  Judga 

Actiim  by  Shelby  P.  Noel  against  the 
Qulncy,  Omaha  &  Kansas  City  Bailroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  G.  Trimble  and  Wlllard  P.  Hall,  both 

of  Kansas  City,  for  appellant  Stivers  & 

Morris   and  Bruce  Bamett,  all  of  Kansas 
City,  for  respcmdent 

EM^ISON,  P.  J.  nalntifl  was  an  employ^ 
of  the  defendant  railway  as  a  brakeman,  and 
while  engaged  in  that  service  in  this  state 
had  his  left  hand  bo  severely  crushed  be- 
tween cars  that  it  was  necessary  afterwards 
to  amputate  it  He  recovered  Judgment  In 
the  circuit  court 

[1]  PlalntUTs  service  on  the  train  was  be- 
tween two  points  in  Missouri,  but  the  train 
ran  between  Qulncy,  III.,  on  the  east  bank 
of  the  Mississippi  river,  to  Kansas  City,  on 
the  western  border  of  the  fwmer  state,  and 
when  plaintiff  was  Injured  there  were  ears 
in  the  train  loaded  with  stoves  from  Qulncy 
and  with  whisky  from  Peoria,  IlL  In  these 
circumstances  plaintiff  was. engaged  in  In- 
terstate commerce.  McAdow  v.  K.  C.  West- 
ern By.  Co.,  164  S.  W.  188 ;  MoUter  v.  Wa- 
bash By.  Co.,  180  Mo.  App.  84, 168  S.  W.  250; 
Southern  By.  Co.  v.  U.  S.,  222  U.  S.  20,  32 
Sup.  Ct  2,  56  li.  Ed.  72;  Pedersen  v.  Ball- 
way  Co.,  229  U.  S.  146,  33  Sup.  Ct  648,  57  h. 
Ed.  1125,  Ann.  Oas.  1914C,  153;  N.  Carolina 
By.  Ca  V.  Zachary,  232  U.  S.  248,  34  Sup.  Ct. 
305,  58  U  Ed.  591,  Ann.  Gas.  1914C,  159. 
And  his  petition  is  framed  under  the  Em- 
ployers' Iiiabillty  Act  of  Congress  (Act  Cong. 
April  22, 1908,  c.  149,  35  Stat  65  [U.  S.  Comp. 
St  1913,  §S  8657-8665]).  The  charge  Is  that 
the  automatic  coupling  between  a  car  In  the 
train  and  the  tender  to  the  engine  which 


^s>For  oUier  cusea  aee  same  topic  and  KBT-NT7MBER  In  all  Key-Numbered  Dtgeata  and  Indexu 
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plaintiff  was  endearorlng  to  couple  was  lu 
such  condition  that  the  coupling  would  not 
"make"  from  impact  The  cbarge  in  tbe 
petition  is  in  these  words: 

"That  on  and  prior  to  the  16th  day  of  Sep- 
tember, 1911,  there  was  attached  to  one  of  de- 
fendant's locomotive  engines,  in  use,  the  number 
of  which  is  to  plaintiff  unknown,  on  said  line,  ot 
railroad,  a  certain  drawbar,  to  the  end  of  which 
drawbar  was  attached  a  certain  coupler,  used 
for  the  i>urpose  of  being  joined  or  coupled  to  a 
like  or  similar  coupler  upon  any  car  in  use  on 
said  railroad  to  which  the  defendant  might  have 
occasion  to  attach  or  couple  said  engine,  and 
that  on  and  prior  to  said  date  said  drawbar  on 
said  engine  was  in  a  bad,  defective,  and  worn 
condition,  and  unsafe  and  dangerous  to  the  life 
and  limb  of  any  freight  brakemon  engaged  In  the 
work  of  couphng  any  car  to  said  engine  with 
or  by  means  of  said  drawbar  and  said  coupler 
thereto  attached  in  this:  That  said  drawbar  ex- 
tended through  an  opening  or  hole  in  a  certain 
beam  which  constituted  a  part  of  said  engine, 
to  wit,  the  beam  upon  the  rear  end  of  the 
tmder  of  said  engine,  and  on  and  prior  to  said 
date  the  said  hole  or  opening  througn  which  said 
drawbar  extended,  as  aforesaid,  had  by  long 
wear  and  use  become  so  enlarged,  and  said 
drawbar  had  become  so  worn,  that  it  was  caused 
to  and  did  moTe  from  side  to  side,  and  was  not, 
nor  would  it  remain,  steady  or  secure  in  its 
place,  and  that  accordingly,  and  as  a  result  of 
said  worn  condition  of  said  hole  end  opening, 
as  well  as  of  the  worn  condition  of  said  draw- 
bar, and  of  its  being  insecure  and  unsteady  in 
its  place,  and  of  its  moving  from  side  to  side  as 
aforesaid,  the  said  coupler  on  the  end  of  said 
drawbar  would  not  stnke  evenly  and  squaiely 
into  the  knuckle  upon  the  coupler  upon  any  car 
to  which  said  engine  was  being  attached  or  cou- 
pled, and  woald  not,  therefore,  couple  automat- 
ically by  impact.  That  said  conditions  were  on- 
safe  and  dangerous  to  any  freight  brakeman 
en^ged  in  the  work  of  coupling  or  attaching 
said  engine  to  any  car  in  this :  That  because 
thereof  it  became  and  was  necessary  for  such 
brakeman  to  move  and  adjust,  with  his  hands, 
the  coupler  upon  any  such  car  being  attached 
to  said  engine  in  order  to  bring  the  knuckle  of 
such  coupler  in  line  with  the  coupler  on  the  end 
of  said  drawbar,  so  that  the  same  might  be 
coupled  or  attached  by  impact." 

No  one  saw  plaintiff  at  the  moment  he  was 
injured.  His  description  of  the  way  it  hap- 
pened was  told  substantially  as  follows: 

"It  had  been  raining,  and  after  having  done 
some  switching  at  Plattsburg  it  became  neces- 
sary to  couple  the  engine  to  the  cars  on  the  main 
Une,  and  he  threw  the  switch  so  as  to  let  the 
engine  onto  the  main  line.  That  the  en^ne 
went  against  the  head  of  the  train  to  couple 
with  it,  but  did  not  make  the  coupling.  That 
when  be  arrived  at  the  train  he  found  both 
knuckles  closed.  That  the  engine  slacked  ahead 
three  or  four  feet  on  bis  signal,  and  he  opened 
the  knuckle  on  the  car,  and  gave  the  signal  to 
back  up.  That  this  was  done,  and  again  the 
coupling  would  not  make.  He  then  observed 
that  the  coupler  of  the  engine  was  out  of  line ; 
that  it  had  slewed  something  like  four  or  five 
inches.  That  again  the  engine  slacketl  ah«td  on 
his  signal,  and  again  he  opened  the  knuckle  of 
the  car,  and  took  his  left  hahd  and  put  it  against 
the  drawhead  of  the  car,  which  was  then  wet 
from  the  rain,  to  shove  it  over  in  tint  with 
the  coupler  of  the  engine,  so  as  to  make  the 
coupling.  That  one  of  his  feet  was  on  the  wet 
rail.  That  while  he  was  pushing  against  thp 
coupler  of  the  car  he  gave  tlie  signal  to  back 
the  engine,  which  wae  only  three  or  four  feet 
away.  That  he  was  holding  onto  nothing  with 
his  right  hand  to  steady  him,  but  Was  tfyidfe 
to  push  the  drawhead  over,  and  his  foot  Ott  the 
rail  slipped  as  the  engine  nacked  up,  and  that 


his  left  hand  went  down  as  the  cars  came  to- 
gether, and  was  caught  between  the  couplers  and 
wais  crushed."  He  had  "opened  the  knuckles, 
but  the  coupling  wouldn't  make.  The  drawlMir 
crossed  by  the  other  one  without  coupling,  be- 
cause it  wouldn't  stay  in  line.  There  was  too 
much  play— side  motion.  On  most  engines  there 
is  a  metal  plate  over  the  hole  in  the  wood  to 
keep  it  from  wearing,  but  there  was  no  metal 
over  this  one  and  this  coupler  Was  out  of  line. 
It  had  slewed  something  like  four  or  five  inches 
and  they  passed  each  other." 

[t,  S]  TUs  and  otber  evidence  diowed  that 
the  couplers  were  in  such  dfefectlre  condition 
that  they  would  not  perform  their  function 
by  impact,  making  It  necessary  for  plaintiff 
to  go  between  the  ends  of  the  cart.  The  fed- 
feral  Safety  Appliance  Acts  (Act  Ifarcb  2, 
1893,  c.  196,  27  Stat  631;  Act  April  1, 
1896,  c.  87,  29  Stat  85,  and  Act  Uarcta  2, 
1903,  c.  976,  32  SUt  9i3),  In  declaring  that 
such  automatic  couplers  as  will  couple  from 
Impact  should  be  iirovlded  by  railway  car- 
riers and  used  In  their  trains  which  ate  en- 
gaged in  Interstate  traffic,  .CbangM  the  com> 
mon-law  duty  of  reasonable  care  Into  an 
absolute  duty,  and  a  "failure  of  a  coupler 
to  work  at  any  time  sustains  a  charge  of 
negligence.'*  Chicago,  R.  I.  &  Pac.  tis.  Co. 
v.  Brown,  229  D.  8.  317,  38  Sup.  Ct  840,  67 
L.  Ed.  1204;  C,  B.  &  Q.  By.  06.  v.  U.  S.,  220 
U.  S.  559,  31  Sup.  Ct  612,  66  L.  Ed.  582; 
St  L.,  I.  M.  &  S.  By.  Co.  T.  Taylor,  210  U. 
S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061. 

Defendant  refers  us  to  rules  of  the  com- 
pany Of  Which  plalntffr  had  notice.  The  ef- 
fect of  defendant's  suggestions  on  this  head 
In  practical  effect  would  nullify  the  federal 
statute,  and  we  wlQ  therefore  not  regard 
them  as  affecting  plaintllTs  case. 

The  mere  fact  that  the  carrier  provides 
couplers  proper  in  their  material  and  con- 
struction, which  are  of  standard  make  and 
are  molded  and  constructed  so  as  to  be  cer- 
tainly capable  of  coupling  by  impact,  will  not 
alone  be  an  entire  performance  of  the  duty 
which  the  Congress  has  Imposed  upon  the 
carrier.  Necessarily  the  couplers  must  be 
so  attached  to  the  cars,  and  kept  attached, 
tliat  they  will  perform  the  function  required 
by  the  statute,  viz.  oouple  by  Impact 

[4]  In  this  Case  the  couplers  failed  to  per- 
form by  impact  of  the  cars,  and  there  was 
evidence  tending  to  show  that  such  failure 
was  not  due  to  a  fault  In  their  construction, 
but  from  the  fact  that  tbe  UMe  In  the  wood 
of  the  crossbeam  of  the  car,  through  which 
the  metal  "neck"  extended,  had  become  worn 
and  enlarged,  so  that  It  left  too  much  room 
or  "play,"  and  permitted  the  couplers  to  pass 
by,  instead  of  permitting  tta«  knuckles  of  the 
coupler  to  pass  over  each  other  atid  clasp, 
thus  perfecting  the  coupling,  t^e  think  a 
case  was  made  against  defendant.  But  de- 
fendant says  that  this  view  is  a  step  beyond 
the  requirement  of  the  federal  statute,  and 
Ihslsts  that  tbe>  Safety  Ap|>Iiance  Act  does 
not  require  all  couplers  In  use  in  a  train  to 
be  te  positioB  at  all  times- 1»  eeu^  wkfa 
each  other.    Counsel  say  that:r7_-'i^ 
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"If  an  tke  eouplera  wfn  coaple  automatically 
when  in  line,  and  they  can  be  adjosted  withotit 
the  men  going  between  the  cars,  that  is  suffi- 
cient." 

We  tblnlc  that  would  restrain  the  meaning 
of  the  statute  to  such  narrow  limit  as  to  de- 
stroy much  of  Its  usefulness.  We  have  con- 
ceded the  couplers  here  involved  were  prop- 
erly made,  and  that,  if  properly  attached  to 
the  car,  they  would  coaple  by  impact;  yet  U 
the  defendant  has  so  attached  them  to  the 
car  that  they  will  not  meet,  they  fall  to  ac- 
complish the  purpose  of  the  statute  as  fully 
as  if  they  would  not  coaple  by  impact,  if 
they  did  meet  In  either  instance,  the  defect 
is  such  that  a  necessity  Is  created  for  "men 
going  between  the  ends  of  the  cars"  in  order 
to  couple  them.  As  expressed  by  Justice  Van 
Devanter,  while  on  the  federal  Circuit  Court 
of  Appeals,  the  couplers  should  be  kept  In  an 
operative  condition.  That  case  was  an  in- 
stance where  one  of  the  couplers  was  broken. 
TJ.  S.  V.  A.,  T.  A  S.  F.  By.,  163  Fed.  517,  90 
a  C.  A.  327. 

In  another  part  of  the  same  statute  (sec- 
tion 5  [U.  S.  Comp.  St  1918,  i  8609])  it  is 
provided  that  there  shall  be  certain  draw- 
bars of  standard  height  for  freight  oars, 
measured  iierpendlcularly  from  the  top  pf 
the  rail.  These  naturally  would  wear  so  as 
not  to  meet  the  statutory  requirement  and 
the  railway  company  provided  "shims," 
which  are  metallic  "wedges  of  different  thick- 
ness, and  may  be  used  to  raise  the  drawbar ; 
it  being  the  duty  of  the  conductor  or  brake- 
man  to  nse  them  as  needed.  The'  Supreme 
Court  of  the  United  States  held  that  it  was 
the  absolute  duty  of  the  railways,  on  pain  of 
liability  tf  neglected,  to  both  equip  and  op- 
erate th^ti  cars  with  the  standard  draw- 
heads,  and  that  it  was  better  the  burden  be 
upon  them  than  npon  the  helpless  and  suf- 
fering Mnploy^.  St  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Taylor.  210  U.  8.  loe.  dt  294-296,  28 
Sup.  Ct  616,  62  L.  Bd.  1061;  affirmed  in  C, 
B.  &  Q.  By.  V.  United  States,  220  U.  S.  loa 
dt  {i73,  81  Sup.  Ct  612,  65  Ia  Ed.  582.  The 
rule,  as  stated  in  these  three  decisions,  like 
our  statement  above,  is  that  the  absolute 
dnty  of  the  railway  does  not  end  with  the 
mere  installation  of  the  appliance.  In  the 
first  of  these  cases,  Jnstlce  Van  Devanter 
said  the  duty  of  the  railway  "In  maintaining 
the  prescribed  safety  aprdlanoe  In  operative 
condition"  was  absolute.  The  operative  con- 
dition of  the  conplers  here  involved  Was  not 
tnaintatned,  so  that  they  would  couple  by 
Imptict  wltbont  the  necessity  of  men  going 
between  the  ehds  of  the  cars,  and  hence  the 
statute  tfas  violated.  Tbe  statute  now  ex- 
cepts cars  from  the  operation  of  the  act 
whidi  are  being  hauled  in  for  repairs.  Act 
Gong.  A|;>rQ  14)  1910,  c  160,  86  Stat  p.  299, 
I  4  (U.  S.  Comp,  St.  1918,  I  8621). 

{•]  Contributory  negUgenoe  was  not  iflead- 
ed,  and  fteno»  we  need  not  da^  whether,  If 


tt  had  been  pleaded,  it  would  have  been  a 
question  in  the  case  under  the  federal  stat- 
ute and  the  decision  Ih  Chicago,  R.  I.  &  Pac. 
By.  Co.  V.  Btown,  229  U.  S.  817,  93  Sup.  Ct. 
840,  57  L.  Ed.  1204. 

We  have  concluded  that  we  ought  not  to 
disturb  the  verdict  on  the  ground  of  being 
excessive. 

There  being  no  error  In  the  recctfd,  the 
Judgment  Is  affirmed.    All  concur. 


3.  F.  MKYESB  MFO.  CO.  ▼.  SBI/I/BRS  et  aL 

(Na  11780.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 

Feb.  7,  1916.) 

L  Mkchariob'  LtBNs  «3»132— Tims  tok  Fil- 
ing Lien — £?xtension  of  TncE. 

A  materialman  who,  after  the  termination 
of  the  account  for  materials  furnished  a  bnilding 
contraotor,  snpplied  without  charge  a  new  door 
in  place  of  one  proved  defective,  does  not  there- 
by extend  the  time  for  filing  a  lien  for  material ; 
the  owner  having  prior  to  the  furnishing  of  the 
new  door  accepted  and  paid  for  the  building 
as  complete. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ldens.  Cent  Dig.  iS  190,  192-207;  Dec.  Dig. 
<6=>132.] 

2.  TBIAL   lS=>234^lNSTRtICTIONS. 

An  instruction  which  does  not  require  the 
jury  to  find  the  facts  predicated,  bnt  which 
merely  recites  them,  is  erroneous. 

[Ed,  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  |§  634^538,  566;   Dec.  Dig.  «=>234.] 

3.  Tbiai.  ^=>252—lNBTanoTioNS— Evidence. 

An  instruction  which  predicates  the  facts  in 
direct  contradiction  to  all  the  evidence  is  erro- 
neons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  506,  696-612 ;    Dec.  Dig.  <»s>252.] 

4.  Mechanics'  Lixns  «=>280— Actions— Evi- 
dence— Admissibiutt. 

In  an  action  on  a  materialman's  lien  for 
materials  furnished  a  building  contractor,  de- 
fended on  the  ground  that  the  Uen  had  not  been 
Glad  in  time,  evidence  that  the  owner  had  paid 
for  the  buildiug  was  admissible  to  show  that  he 
regarded  the  building  as  finished  and  unquali- 
fiedly accepted. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  U  657-663;  Dec.  Dig.  «=> 
280.] 

Ai^ieal  from  Circuit  Court,  Pettis  County ; 
H.  B.  Shaln,  Judge. 

"To  be  offloliaiy  published." 

Action  by  the  J.  F.  Meyer  Manufacturing 
Company  against  B.  F.  Sellers  and  others. 
From  a  Judgment  for  defendant  Jacob  G. 
Bloch,  plaintiff  appeals.    Affirmed. 

II.  T.  Williams,  of  Sedalla,  fbr  appellant. 
George  F.  Longan,  of  Sedalla,  for  respond- 
ents. 

TRIMBI/E,  J.  Tills  is  a  suit  upoA  a  ma- 
terialman's Heft  for  materials  furnished  by 
plaintiff  to  Sellers,  Rickets  &  Co.,  original 
ooutractots  with  defendant  Jacob  G.  Bloch 
for  thfe  erection  of  the  latter's  residence. 
Origlnany  the  daim  ^i/k  for  $686,  but,  pend- 
ing the  siAt,  thd  contrai!tlng  flrfai  fhlled,  and 
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Its  assets  were  dlstribnted  among  credltora, 
plaintiff  receiving  $123.30  on  the  claim  here- 
in sued  on,  leaving  a  balance  doe  plaintiff  of 
$561.76.  All  the  members  of  said  firm  ex- 
cept Sellers  went  into  voluntary  bankruptcy 
and  were  discharged  from  their  debts,  where- 
upon this  suit  was  dismissed  as  to  all  except 
Sellers,  as  the  only  remaining  original  con- 
tractor, and  Bloch,  as  owner  of  the  property. 
The  latter  raised  the  only  defense  made  in 
the  case.  That  was  that  the  lien  claim  was 
not  filed  within  four  months  of  the  accruing 
of  plaintiff's  account  as  required  by  section 
8217,  R.  S.  Mo.  1909.  The  case  was  tried 
by  Jury,  resulting  in  a  general  Judgment 
against  Sellers  in  plaintiff's  favor  for  the 
balance  due,  but  on  the  question  of  lien  the 
Judgmoit  was  in  favor  of  defendant  Bloch. 
Thereupon  plaintiff  appealed. 

The  erection  of  the  dwelling  was  com- 
menced in  July,  1912.  Both  Shaw,  the  fore- 
man of  Sellers,  Rickets  &  Co.,  and  defendant 
Bloch  testified  that  the  bouse  was  completed 
In  October,  1912,  and  the  owner  moved  into 
and  occupied  it  on  the  18th  of  that  month. 
The  last  item  on  plaintiffs  account  for  ma- 
terials furnished  and  used  in  the  house  at 
the  time  the  owner  accepted  and  moved  into 
it  was  furnished  on  September  21,  1912.  The 
lien  claim  was  not  filed  until  July  10,  1913. 
This,  of  course,  was  more  than  four  months 
after  the  accruing  of  plaintiff's  account,  and 
would  defeat  the  lien,  unless  plaintiff  is  right 
In  Its  claim  that  by  reason  of  It  having  fur- 
nished, on  March  12,  1913,  a  door  to  replace 
one  formerly  supplied  by  it  which  had  prov- 
ed defective,  the  account  was  extended  to 
that  date  and  was  thus  brought  within  the 
four  months  prior  to  July  10, 1918.  The  con- 
tract price  for  building  the  house  was  $5,410, 
and  on  the  30th  of  November,  1912,  Mr. 
Bloch  made  the  last  payment  thereon  amount- 
ing to  $950  which,  with  what  he  had  thereto- 
fore paid,  amounted  to  more  than  the  con- 
tract price. 

[1]  As  stated,  the  evidence  Is  that  the 
house  was  finished  and  made  complete  In 
every  respect  in  October,  1912,  and  the  owner 
moved  into  It  October  18th,  and  accepted  it 
as  a  completed  bouse,  and  shortly  thereafter 
paid  for  it  as  such.  Everything  about  the 
bouse  was  all  right  so  far  as  the  owner 
could  see.  Shortly  after  Ohrlstmas,  how- 
ever, an  outside  door  commenced  to  crack. 
The  owner,  some  time  in  January,  1918, 
mentioned  the  fact  to  Sellers,  and  said  he 
thought  he  ought  to  have  a  new  door  to  re- 
place it.  Sellers  laughingly  put  him  off,  and 
Bloch,  knowing  that  the  firm  was  in  financial 
straits,  did  not  expect  him  to  do  anything  in 
regard  thereto.  However,  in  April,  1813, 
about  six  months  after  Bloch  had  accepted 
and  moved  into  the  house,  Sellers,  Rickets  & 
Co.  replaced  the  cracked  door  with  a  new 
one.  Bloch  says  be  was  surprised  to  get  it 
It  seems  that  Sellers,  Rickets  &  Co.  wrote 
plaintiff  that  the  door  they  had  theretofore 


furnished  had  proved  defective,  and  asked 
plaintiff  to  supply  another  one  In  its  place. 
Thereafter  plaintiff  put  another  door  through 
the  drying  process  necessary  to  prevent  it 
from  warping,  and  sent  it  to  take  the  place 
of  the  one  it  had  previously  furnished.  No 
extra  charge  was  made  for  this.  The  new 
door  was  merely  substituted  for  the  old  one. 
The  old  door  was  an  item  entering  into  the 
original  account  created  some  time  prior  to 
September  21,  1912,  and  plaintiff  admits  that 
no  charge  was  made  for  the  new  door ;  yet  In 
the  account  sued  on  the  new  door  is  put  in 
as  an  item  of  date  March  12,  1913.  It  is  in 
this  manner  that  the  account  is  sought  to  be 
brought  down  to  within  four  months  of  the 
filing  at  the  Uen  claim. 

We  are  of  the  oplni<m  that,  under  the  cir- 
cumstances,  the   lien   claim   was  not   filed 
within  the  statutory  time ;  that  the  replacing 
I  of  the  defective  door  by  the  new  one  in 
;  March,  1913,  did  not  have  the  effect  of  ex- 
tending the  account  so  as  to  enable  plain- 
tiffs to  hold  a  lien  <hi  def«>dant  Bloch's  prop- 
I  erty  filed  within  four  months  of  that  date, 
but  not  filed  within  four  months  of  the  time 
the  account  terminated. 
I     The   evidence   shows   that   the   materials 
were  furnished,  the  house  was  finished,  ac- 
cepted, and  paid  for,  and  plaintiff's  account 
was  complete  and  had  no  further  continuity 
as  a  business  transaction  after  September  21, 
1912.    After  the  termination  of  an  account, 
the  supplying  of  new  artides,  without  charge, 
to  replace  articles  furnished  under  the  ac- 
\  count,  but  which  have  proved  to  be  defective, 
I  does  not  have  the  effect  of  extending  the 
time  for  filing  the  lien.    Homceopathic  Ass'n 
v.  Harrison,  120  Pa.  28,  13  Att.  601 ;   Harri- 
son V.  Homoeopathic  Ass'n,  134  Pa.  558,  19 
Atl.  804,  19  Am.  St  Rep.  714. 

The  case  is  not  like  that  of  Fire  Extin- 
guisher Co.  V.  Farmers'  Elevator  Co.,  166 
Mo.  171,  66  S.  W.  318;  for  there  the  work 
had  not  been  completed,  as  certain  require- 
ments of  the  ccmtract  had  been  overlooked, 
and  the  owner  of  the  property,  the  elevator 
company,  had  not  approved  of  nor  accepted 
the  work,  and  was  not  precluded  "from  de- 
manding further  work  of  construction  called 
for  in  the  OHttract"  See  166  Mo.  183,  66  B. 
W.  322.  In  the  case  at  bar  the  evidence 
shows  that  the  contract  had  been  completed 
and  acc^ted  as  complete,  and  there  was,  in 
fact  no  evidence  to  the  contrary.  The  ques- 
tion of  whether  the  contract  was  complete, 
and  the  house  was  accepted  at  the  time  de- 
fendant Bloch  says  It  was,  was  submitted  to 
the  Jury,  and  by  their  verdict  they  found  tliat 
it  was.  The  owner  had  accepted  the  prop- 
erty a6  satisfactory,  and,  while  he  after- 
wards said  to  the  oontractcn:  that  he  thought 
he  ought  to  have  a  new  door  in  place  of  the 
one  that  was  defective,  there  Is  no  evidence 
that  he  demanded  It  as  a  matter  of  contract 
right  n>e  evidence  shows  rattier  the  volun- 
tary and  gratuitous  fomlsblng  <d^. new  door 
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to  replace  the  old  one,  and  thereby  make 
good  the  defect  and  cure  plalntUC's  fault  In 
supplying  the  first  door.  We  do  not  think  a 
materialman  can,  after  the  termination  of 
an  account,  extend  the  time  allowed  by  stat- 
ute for  filing  a  Hen  therefor  merely  by  rec- 
tifying some  fault  of  his  in  performing  the 
contract.  When  the  new  door  was  supplied 
in  March,  1013,  it  was  not  the  addition  of  a 
new -item  to  the  account  so  as  to  bring  it 
down  to  said  date.  It  was  merely  the  cor- 
rection of  a  defective  item  famished  during 
the  running  of  the  account,  and  the  correc- 
tion related  back  to  the  date  when  the  de- 
fective item  was  furnished.  The  case  Is  not 
like  one  where  the  owner  stands  upon  the 
contract  and  refuses  to  accept  the  property 
until  the  contract  has  been  complied  with 
by  the  supplying  of  something  not  yet  fur- 
nished, nor  Is  It  at  all  analogous  to  one 
where  the  owner  desires  a  change  made,  and 
succeeds  In  having  something  else  supplied 
that  is  different  from  that  agreed  upon  In 
the  original  contract. 

[2, 3]  Plaintiff  complains  of  the  court's  re- 
fusal of  Its  instructions  1, 2,  and  6.  But  both 
instructions  1  and  2  are,  in  effect,  peremp- 
tory InstructlonB  to  find  for  plaintiff.  Ka  1 
tells  the  Jury  that,  if  the  last  door  was  ftir- 
nlshed  and  delivered  on  or  after  March  12, 
1913,  or  within  four  months  prior  to  July  10, 
1913,  then  the  finding  should  be  for  plaintiff. 
No.  2  said,  it  the  lien  claim  was  filed  with- 
in four  months  from  the  date  of  the  delivery 
of  the  last  it&a  of  materials  In  the  account, 
ten  days'  notice  in  writing  having  been  pre- 
viously given  to  the  owner,  then  the  verdict 
should  be  for  plaintiff.  No.  6  told  the  Jury 
that,  although  the  entire  amount  of  materials 
contracted  by  plaintiff  to  be  furnished  were 
famished  or  installed  or  built  Into  the  house, 
and  that  thereafter  more  than  four  months 
elapsed  daring  which  there  was  no  settlement 
brirween  Bloch  and  the  contractors,  and  the 
house  was  not  accepted  as  fuUy  completed  by 
the  owner,  and  that  on  or  after  March  12, 
1918,  and  more  than  four  months  from  the 
delivery  of  all  materials,  a  defect  was  dis- 
covered in  one  of  the  doors  furnished  by  the 
plaintiff,  and  the  owner  required  the  con- 
tractors to  take  it  out  and  pot  in  a  good  door, 
etc.,  then  plaintiff  had  four  months  after  the 
delivery  of  said  last-named  door  in  which 
to  file  the  lien  claim,  and,  if  ten  days'  notice 
in  writing  had  been  given,  eta,  then  the 
lien  was  filed  in  time,  and  the  verdict  would 
be  for  plaintiff  for  the  enforcement  of  the 
lien.  The  first  trouble  to  be  noticed  with 
this  Instruction  is  that  It  does  not  require 
the  Jury  to  find  the  facts  predicated,  bat  mere- 
ly recites  them,  and  then  says : 

"It  said  door  was  put  in  on  or  after  March 
12,  1013,  then  the  plaintiff's  mechanic's  lien, 
filed  on  the  10th  day  of  July,  1918,  be  having 
given  ten  days'  previoas  notice  thereof  in  writ- 
ing, was  filed  within  the  time  required  by  law, 
and  you  will  find  for  the  enforcement  ot  said 
Uen.'*^ 


The  next  objection  Is  that  the  facts  predi- 
cated are  in  direct  contradiction  to  the  evi- 
dence, because  all  of  it,  that  for  plaintiff  as 
well  as  that  for  d^endant,  shows  that  the 
house  was  completed  and  accepted  as  a  com- 
pleted house,  and  settlement  therefor  made. 

In  lieu  of  these  refused  instructions,  the 
court  on  its  own  motion  gave  three  instruc- 
tions for  plaintiff  submitting  the  question 
whether  or  not  the  last  door  was  famished 
by  plaintiff  and  required  by  defendant  as  a 
part  of  and  in  fulfillment  of  the  contract,  or 
whether  It  was  supplied  after  the  termina- 
tion of  the  account  and  contract,  and  after 
the  defendant  had  accepted  the  house  as  fin- 
ished under  the  contract  These  instructions 
are  more  favorable  to  defendant  than  the  evi- 
dence Justified,  since  there  .is  no  doubt  but 
that  the  door  was  not  furnished  until  long 
after  the  house  had  been  completed  and  ac- 
cepted as  a  finished  house  meeting  the  re- 
quirements of  the  contract  The  words  "so 
that  the  contract  could  have  been  recovered 
upon  by  the  contractors,"  in  this  instruction, 
do  nothing  more  than  emphasize  or  explain 
what  the  court  meant  as  to  the  contract  be- 
ing completed  or  Incomplete.  Taken  by  them- 
selves, doubtless  they  would  submit  a  ques- 
tion at  law  to  the  Jury,  but  they  are  saved 
from  that  by  the  rest  of  the  instruction,  whldi 
sets  forth  the  facts  which  the  Jury  are  to 
settle  and  determine  in  arriving  at  the  ques- 
tion whether  the  last  item  was  furnished  as  a 
part  of  an  unfinished  contract  or  was  mere- 
ly supplied  after  the  completion  and  accept- 
ance of  the  work  under  the  contract 

[4]  Plaintiff  objected  to  the  admission  of 
evidence  showing  that  the  owner  paid  for  the 
house  at  the  time  It  was  finished.  Of  course, 
the  mere  fact  that  the  owner  had  paid  the 
contract  price  would  be  no  defense  against 
a  lien  for  material,  and  the  trial  court  ruled 
at  the  time  of  the  admission  of  the  testi- 
mony that  it  could  not  be  so  considered,  but 
that  it  was  admitted  solely  as  a  circumstance 
tending  to  show  that  the  owner  regarded  the 
house  as  finished  and  the  work  completed 
and  the  house  unqualifiedly  accepted.  In 
addition  to  this,  the  court  Instructed  the 
Jury  that  the  fact  that  the  owner  had  paid 
the  contract  price  constituted  no  defense  to 
the  lien,  but  was  only  admitted  as  a  circum- 
stance bearing  upon  the  question  whether 
the  contract  bad  been  fully  completed  and 
the  house  accepted.  Under  these  facts  we 
do  not  see  how  this  evidence  could  have  mis- 
led or  prejudiced  the  Jury.  The  fact  of  pay- 
ment was  certainly  a  very  vital  circumstance 
to  throw  light  on  whether  defendant  consid- 
ered the  house  finished  according  to  con- 
tract and  whether  the  door  was  supplied  in 
ftilfillment  thereof,  or  was  merely  afterwards 
put  in  to  rectify  something  defective  in  plain- 
tiff's performance  of  a  c<mtract  already  exe- 
cuted and  completed. 

We  think  the  Judgment  sbould  b«  affirmed. 
All  concur. 
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NUFER  ▼.  METROPOLITAN  ST.  «X.  CO. 

et  aL     (No.  1190S.) 

(Kansas  City  Court  of  Appeal*.    Missouri. 

Feb.  7,  1916.) 

1.  Sthest  Railboadb  <s;=»84  —  Ofebatiok  — 
Rate  of  Spkkd— Cut  Obdinance. 

To  run  a  street  car  over  a  public  street  In 
excess  of  the  maximum  speed  allowed  by  ordi- 
nance is  negligence  per  se,  and  testimony  that 
a  car  was  running  at  25  to  30  miles  an  hour, 
and  therefore  in  excess  of  ordinance  speed, 
makes  out  a  prima  facie  case  for  plaintift. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec,  Dig.  €=»84.] 

2.  NEeUOIHCE  «s»136— TBIAI/— QtTESTIONB  OT 

Fact— Dexebmination  in  Genvbal. 

It  being  presumed  that  plaintifi  in  an  ac- 
tion for  injuries  exercised  reasonable  care,  the 
court  cannot  say,  as  a  matter  of  law,  that  he 
was  negligent,  unless  the  evidence  most  favor- 
able to  him  and  all  reasonable  inferences  there- 
from indisputably '  contradict  that  presumption. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  277-353 ;    Dec.  Dig.  (8=!»136.] 

8.  Tbial  «=>156— Questions  ot  Law  and 
Fact— Demubbbb  to  Evidencb— Detbuona- 

TION. 

In  considering  a  demurrer  to  the  evidence, 
while  the  court  is  bound  to  draw  every  infer- 
ence in  favor  of  plaintiff,  it  is  not  bound  to  ac- 
cept testimony  which  oould  not  possibly  be  true, 
being  opposed  to  plain  physical  facts  and  laws, 
as,  where  plaintiff  testified  that,  while  he  drove 
30  feet  at  6  miles  an  hour,  a  car  advancing  at 
25  miles  an  hour  traversed  300  feet  and  collided 
with  his  wagon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  354-356;    Dec.  Dig.  <8=»156.] 

4.  Stbekt  Raelboadb  e=90G— Opebation— In- 

JUBIES  AT  CbOSSINQ — CONTBIBDTOBT  NEGLI- 
GENCE. 

Where  the  driTer  of  a  wagon  within  30  feet 
of  a  street  car  line  looked  and  saw  a  car  ap- 
proaching at  a  distance  of  not  over  150  feet  st  a 
rate  of  25  miles  per  hour,  and  proceeded  to  cross 
the  track  without  looking  again,  and  the  speed 
of  the  car  was  a  usual  one  with  which  he  was 
familiar,  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  209-216 ;  Dec.  Dig.  <e=»99.] 

6.  Stbeet  Railboads  ©=3ll7  —  Opebation  — 
Accident  at  Cbossings— Negligence  Feb 
Si>— LiABT  Chance  Rulb. 

In  an  action  for  injuries  from  collision  with 
a  street  car,  where  the  motorman  admitted  that 
he  became  aware  on  his  first  sight  of  plaintifiF 
that  the  latter  was  proceeding  negligently  to- 
wards the  track,  and  his  further  testimony  that 
he  immediately  attempted  to  stop  the  car  was 
contradicted  by  testimony  on  behalf  of  plaintiff, 
the  refusal  to  submit  the  case  on  the  issue  of 
negligence  under  the  last  chance  rule  was  error. 
[Ed.  Note.— For  other  cases,  see  Street  Bailr 
roads.  Cent  Dig.  |{  23&-257;  Dec.  Dig.  <&=> 
117.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Daniel  E.  Bird,  Judge. 

"Not  to  be  offlolally  published." 

Action  by  WllUam  Nufer,  by  next  filend, 
Otto  Schmidt,  against  the  Metropolitan  Street 
Railway  Company  aqd  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  A£- 
firmedp 

Kyle  &  Good,  of  Kansas  Gitj,  for  appellant 
John  H.  Lucas  and  Charles  N.  Sadler,  both 
of  Kansas  Otty,  for  respondents. 


JOHNSON,  J,  Plaintiff,  a  minor,  sued 
by  next  friend  to  recover  damages  for  person- 
al injuries  he  received  in  a  collision  at  a 
street  croaslng  in  Kansas  City  between  a 
Brooklyn  avenue  street  car  operated  by  de- 
fendants and  a  two-horse  milk  wagon  plain- 
tiff was  driving.  The  petition  alleges  that 
the  car  was  running  at  a  speed  in  excess  of 
tbe  rate  allowed  by  laws  and  ordinances  of 
Kansas  City,  that  plaintiff  would  have  cross- 
ed the  track  In  safety  if  its  speed  had  been 
moderate  and  lawful,  and  that  the  motorman 
could  have  seen  plaintiff  in  a  perilous  situa- 
tion and  avcdded  tbe  collision  if  he  had  been 
In  the  exercise  of  reasonable  care.  The  aver- 
ment of  negligence  is  that : 

The  injury  was  the  direct  result  of  "negli- 
gence of  defendants  in  operating  said  street  car 
at  a  rapid,  unlawful,  and  dangerous  rate  of 
speed  and  in  failing  to  stop  or  slow  op  said  car, 
although  the  perilous  oondition  of  plaintiff  was 
seen,  or  by  the  exercise  of  reasonable  care  could 
have  been  seen,  by  the  servants  and  agents  of  de- 
fendants, in  time  to  have  avoided  said  injuries." 

The  defenses  are  a  general  denial  and  con- 
tributory negligence. 

The  allegations  of  the  petition  embraced 
negligence  in  running  the  car  at  excessive 
speed,  to  which  contributory  negligence  would 
be  a  defense,  and  negligence  under  the  human- 
itarian rule,  to  which  It  would  be  no  defense. 
In  the  rulings  on  the  instructions  the  court 
refused  to  submit  the  latter  negUgence  and 
sent  the  case  to  the  Jury  on  the  issues  of  ex- 
cessive i^peed  and  contributory  negligence. 
The  Jury  found  for  plaintiff  on  these  issues, 
and  assessed  his  damages  at  96,000.  After- 
wards a  motion  for  a  new  trial  filed  by  de- 

;  fendants  was  sustained,  and  a  new  trial  was 

i  granted.    Plaintiff  appealed. 

I  The  conrt  overruled  thei  peremptory  Instrao- 
tlon  asked  by  defendants,  and,  since  the  ques- 
tions it  ralseB  are  pressed  upon  us  and  lie 
at  the  threshold  of  the  case  on  appeal,  we 
shall  give  them  our  first  attenti<«. 

The  Injury  oocorred  near  Bddday  March  10, 
1913,  at  the  Interaectioii  of  Tenth  and  Holmes 
streets.  Plaintiff,  then  18  years  old,  was 
driving  soBth  on  Holmes  street  at  a  trot,  and 
had  almost  cleared  the  north  street  car  track 
on  Tenth  street  when  a  west-bound  car  run- 
ning thereon  struck  the  rear  end  of  his 
wag«m,  which  was  a  covered  milk  wagon, 
and  caused  the  injury.  Holmes  street  is  28 
feet  6  inches  wide  between  curb  lines.  Thero 
is  an  apartment  house  at  tlie  northeast  cor- 
ner of  Holmes  and  Tenth  streets  which  faces 
west  on  H(rimes,  20  feet  badx  from  the  north 
line  of  Tenth  street  When  plaintiff,  who 
states  he  was  dslving  on  the  west  side  of 
Holmes  street,  emerged  from  behind  the  ob- 
Btrnotlon  ot  the  apiutment  house,  be  first 
looked  eastward  along  Tenth  street  and  ob- 
served the  car  coming  on  (he  north  track. 
He  states  that  it  was  at  the  next  street  in- 
tersection, 300  feet  away,  and,  so  far  as  he 
could  observe,  was  running  at  usual  speed. 
4.t  th^t  ipoment,  the  beads  of  tbe  horses  were 
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about  6  feet  from  the  track,  and  the  horses 
were  traveling  about  6  miles  per  hour  "at  a 
slow  steady  trot."  i>lalntiff  permitted  them 
to  continue  at  this  gait  over  the  crossing,  and 
Immediately  after  looking  eastward  and  see- 
ing the  car  at  the  next  street  he  looked  In  the 
opposite  direction,  and,  seeing  no  ear  ap- 
proaching on  the  south  track,  proceeded  with- 
out looking  again  towards  the  on-coming  car. 
In  delivering  milk  plaintiff  had  driven  dally 
over  this  route  for  eight  months,  had  often 
seen  cars  approaching  on  that  track,  and  on 
cross-examination  admitted  that  he  did  not 
notice  any  difference  "In  the  way  this  car 
was  coming  and  the  ones  he  hod  seen."  An 
ordinance  admitted  in  evidence  limited  the 
speed  of  ears  In  that  section  of  the  city  to 
15  miles  an  hour.  A  witness  introduced  by 
plaintiff  testified  that  this  car  was  running 
from  25  to  30  miles  per  hour — the  track  was 
downgrade — and  that  such  speed  was  a  usual, 
or,  at  least,  a  frequent  occurrence  on  that 
stretch  of  track.  The  evidence  of  plaintiff 
shows  that  no  effort  was  put  forth  by  the 
motorman  to  stop  or  check  speed  before  the 
collision. 

The  evidence  of  defendant  tends  to  show 
that  the  car  was  running  at  10  or  12  miles  an 
hour;  that,  when  the  motorman,  who  was 
looking  in  that  direction,  first  saw  the  wagon. 
It  was  about  as  far  from  the  crossing  as  the 
car;  that  the  team  was  traveling  at  a  very 
fast  trot,  and  kept  that  gait  over  the  cross- 
ing; that  plaintiff  did  not  look  towards  the 
car;  and  that  the  motorman,  on  the  first 
appearance  of  danger,  applied  the  brakes  and 
reduced  speed,  but  oould  not  bring  the  car 
to  a  stop  until  after  the  collision. 

[1]  It  has  long  been  the  rule  in  this  state, 
applied  in  a  multitude  of  cases,  that  to  run 
a  street  car  over  a  public  street  of  a  city 
in  excess  of  the  maximum  s^eed  allowed  by 
ordinance  is  negligence  per  se.  Troll  v.  Rail- 
way Co.,  168  Mo.  App.  ZeO,  168  S.  W.  604; 
Strauchon  v.  Railway,  282  Mo.  587,  135  S. 
W.  14;  Gratiot  v.  Railway,  116  Mo.  450,  21 
S.  W.  1094,  16  I/.  R.  A.  189;  Hutchinson  v. 
Railway,  161  Mo.  loc.  clt.  253,  61  8.  W.  635, 
852,  84  Am.  St.  Rep.  710.  The  testimony  that 
the  car  was  running  at  26  to  30  miles  an 
hour,  and  therefore  in  excess  of  ordinance 
speed,  being  reasonable,  nkade  oat  a  prima 
facie  case  for  plaintiff  which  entitled  him  to 
go  to  the  Jury  on  the  first-pleaded  charge  of 
negligence,  unless  we  find  that  he  was  guilty 
In  law  of  negligence  which  directly  contribut- 
ed to  his  injury. 

[2]  On  this  branch  of  the  case  we  must 
approach  the  subject  with  the  presumption 
that  plaintiff  was  In  the  exercise  of  reason- 
able care,  and,  unless  the  evidence  most  favor- 
able to  blm,  and  all  reasonable  Inferences  to 
be  drawn  therefrom,  indisputably  contradict 
that  presumption,  we  could  not  siay,  as  a  mat- 
ter of  law,  that  he  was  negligent,  and  the 
defense  of  contributory  negligence  would  be 
resolved  by  conflicting  evidence  Into  an  Issue 
of  fact  for  the  Jury  to  determine. 


[3]  A  close  analysis  of  plaintiff's  evidence 
compels  the  conclusion  that  his  version  of 
the  situation  he  says  was  revealed  by  his 
observation  of  the  car  on  emerging  from  be- 
hind the  obstructing  building  cannot  be  ac- 
curate. While,  In  considering  the  demurrer 
to  the  evidence,  we  are  bound  to  draw  every 
reasonable  inference  in  favor  of  plaintiff 
which  the  evidence  will  permit,  we  are  not 
bound  to  accept  as  true  testimony  which 
could  not  possibly  be  true,  being  opposed  to 
plain  and  Indisputable  physical  facts  and 
laws.  Plaintiff  would  have  us  believe  that, 
while  he  was  traveling  not  to  exceed  30  feet 
at  6  miles  an  hour,  a  car  advancing  at  25 
miles  an  hour  traversed  800  feet  and  collid- 
ed with  the  end  of  his  wagon  as  it  was  clear- 
ing the  crossing.  This  could  not  be  true, 
and  the  conclusion  Is  indisputable  that  at 
the  moment  when  plaintiff  says  he  first  looked 
and  saw  the  car  It  could  not  have  been  fur- 
ther away  than  the  middle  of  the  block — 
not  over  150  feet  from  the  place  of  collision. 

[4]  In  Instances  where  the  traveler  on  the 
stteet  has  no  knowledge  of  the  practice  of 
running  cars  in  excess  of  ordinance  speed, 
and  is  therefore  in  a  situation  where  be  is 
Justified  In  relying  to  an  extent  on  the  pre- 
sumption that  cars  will  not  be  operated  in 
violation  of  law,  and  where  he,  because  of 
his  closeness  to  the  track,  when  the  car  be- 
comes visible.  Is  not  able  to  receive  accurate 
impressions  relative  to  its  speed,  the  courts  of 
this  state  have  refused  to  declare  him  guilty 
In  law  of  contributory  negligence.  See  Grati- 
ot V.  Railway,  supra ;  Strauchon  v.  Railway, 
supra;   Troll  v.  Railway,  supra. 

The  question  of  plaintiffs  negligence  In- 
cludes none  of  these  excusatory  elements. 
He  admits  knowing  that  cars  habitually 
were  run  over  this  crossing  in  the  manner 
this  car  was  being  ion,  and  was  in  a  position 
to  know  that  the  car  was  dose  enough  to  the 
crossing  to  threatm  him  with  Injury  If  he 
did  not  stop.  Manifestly  he  pursued  his 
course  with  Indifference,  and,  without  look- 
ing again  toward  the  car  which  he  knew  was 
so  close,  relied  ln4>licltly  on  the  motcHrman 
to  avoid  the  collision  by  reducing  speed. 
Such  conduct  was  negligence  which  will  pre- 
clude a  recovery  upon  the  fitst  charge  of  the 
petition.  Grout  v.  Railway,  125  Mo.  App.  552, 
102  S.  W.  1026;  C!ole  v.  Railway,  121  Mo. 
App.  605,  97  S.  W.  655 ;  Smeltser  v.  Hallway, 
166  Mo.  App.  204, 148  8.  W.  192;  Hobs  v.  Rail- 
way, 118  Ma  App.  600,  88  S.  W.  144;  Kinlen 
V.  RaUway,  216  Mo.  146,  115  S.  W.  623 ;  Mc- 
Creery  v.  Hallway,  221  Mo.  18,  120  S.  W. 
24;  Moore  v.  Railway,  176  Mo.  528,  75  S.  W. 
672;  Warner  v.  RaUway,  178  Mo.  125,  77  S. 
W.  67.  And  the  court  erred  In  submitting 
that  branch  of  the  case  to  the  Jury. 

[S]  But  the  court  erred  against  plaintiff  In 
not  submitting  the  case  on  the  issue  of  neg- 
ligence under  the  last  chance  rule.  The  ad- 
mission of  the  motorman  that  he  became 
aware  on  his  first  sight  of  plaintiff  that  the 
latter  was  proceeding  negligently  towards  the 
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crossing,  and  therefore  was  in  a  position  of 
peril,  is  an  admission  of  facts  wtilch  imposed 
tlie  duty  on  him  to  put  forth  every  reason- 
able effort  to  prevent  the  injury  by  reducing 
the  speed  of  the  car.  A  slight  checking  of 
speed  would  have  prevented  the  injury,  as 
the  wagon  was  almost  across  the  track  when 
struck. 

The  motorman  says  he  immediately  applied 
the  brakes  and  reduced  speed,  but  he  is  con- 
tradicted by  witnesses  for  plaintlfT  who  say 
the  car  did  not  begin  to  slow  down  until  the 
collision.  This  raised  an  issue  of  fact  which 
the  court  should  have  sent  to  the  Jury.  The 
demurrer  to  the  evidence  was  properly  over- 
ruled, and  the  court  was  right  in  ordering  a 
new  trial,  since  the  verdict  was  the  result  of 
a  submission  of  the  case  upon  an  improper 
and  prejudicial  view  of  the  law  applicable 
to  the  facts  disclosed. 

The  Judgment  is  affirmed.    All  concur. 


KOUKMBYER  v.  CHICAGO  &  A.  R.  CQ. 

(No.  1129G.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Nov.  2,  ldl4.  Rehearing  Denied  Jan.  11, 
1915.  Motion  to  Transfer  to  Supreme  Court 
Denied  Jan.  7,  1»1©.) 

1.  Commerce  ®s»33— Iittbastate  Commebck. 

A  sbipment  by  one  carrier  between  two 
points  in  a  state,  and  by  another  carrier  be- 
tween a  point  in  the  state  and  a  point  in  an- 
other state,  is,  while  transported  by  the  first 
carrier,  an  inti-astate  shipment,  where  the  ship- 
ment was  made  under  local  bills  of  lading,  and 
where  the  second  carrier  transported  the  ship- 
ment free  of  charge  by  virtue  o£  a  contract  be- 
tween it  and  the  shipper,  and  the  rights  and 
liabilities  of  the  first  carrier  are  governed  by 
state  law,  and  not  by  federal  law. 

[Ed.  Nota— For  other  cases,  see  Commerce, 
(Tent.  Dig.  H  26,  81;   Dec.  Dig.  «=>33.] 

2.  Carbixbs  €=»]59— Intbastate  Shipment— 
contbaots— nonob  of  damages. 

A  carrier  of  an  intrastate  shipment  may 
incorporate  in  the  contract  of  shipment  a  stipu- 
lation for  written  notice  of  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Ont  Dig.  §i  688-671,  69^-703%,  711-714,  718, 
718H;   Dec.  Dig.  <8s>159.] 

8.  Cabbiebb  4s»159— Intbabtatk  SniPMBMv- 

Contracts— Waivkb. 

A  carrier  of  an  intrastate  shipment  may 
waive  the  stipulation  in  the  contract  of  shipment 
for  written  notice  of  damage. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  668-671,  e9»-703%,  711-714,  718, 
718%:   Dec.  Dig.  <8=»159.] 

4.  Carbiebs  ®=»165— Intbastate  Shipment— 
Contracts— Waives. 

A  carrier  of  live  stock  was  notified  of  in- 
jury to  the  stock,  and  its  agents  notified  entered 
on  an  examination  of  the  claim,  without  in- 
timating that  a  claim  in  writing  was  desired. 
The  agents  secured  the  services  of  a  veterinary, 
and  also  asked  the  shipper's  consent  to  kill  one 
of  the  injured  animals,  and  the  shipper  replied 
that,  if  done,  it  must  be  done  on  the  responsibili- 
ty of  the  carrier.  It  was  agreed  that  the  ques- 
tion of  damage  should  be  taken  up  for  adjust- 
ment when  the  stock  reached  destination.  Held 
to  justify  a  finding  that  the  carrier  waived  the 


stipulation  in  the  contract  for  written  notice  of 
damage. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  729,  730;    Dec.  Dig.  «=s»165.] 

5.  GARRIEBa    9=3218   —   LiIKITED    Llabiutt — 

CONTBACTB— VaLIDITT. 

A  stipulation  of  limited  liability  in  a  con- 
tract for  the  transportation  of  live  stock  will 
not  be  enforced,  where  the  carrier  exacted  more 
than  the  rata  allowed  by  law,  though  the  con- 
tract on  its  face  shows  an  agreement  to  trans- 
port it  at  a  reduced  rate  in  consideratioD  of  the 
agreement  for  limited  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  IMg  |§  074-696,  927,  928,  933-949;  Dec. 
Dig.  <S=>218.] 

6.  Oabbiebb    «=>228  —  Cabbiaoe    of    Livx 
Stock— Liability — BtraDEN  or  Psoor. 

A  shipper,  accompanying  a  stiipment  of  live 
stock,  has  the  burden  of  proving  that  injury  to 
the  stock  was  occasioned  by  the  carrier's  negli- 
gence. 

[Ed.  Note.— For  other  oases,  see  Carriers, 
Cent  Dig:  H  957-960;  Dec.  Dig.  «=9228.] 

7.  Triai.  *=>296— lN8TBCcnoN8— Cusk  or  Eb- 

BOB. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  live  stock,  the  court  required  the 
jury,  in  order  to  find  for  the  shipper,  to  find 
that  the  stoclc  was  properly  loaded,  and  that 
the  carrier  negligently  injured  it,  and  that  if 
injury  happened  by  reason  of  neglect  of  the 
shipper's  servant  accompanying  the  stock,  there 
could  be  no  recovery,  a  charge  erroneously  im- 
posing on  the  carrier  the  burden  of  showing 
that  the  injury  was  not  caused  by  its  negligence 
in  handling  the  car  was  not  prejudicial  to  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent 
Dig.  li  705-713,  715,  716,  718;   Dec  Dig.  «=» 

8.  Appeal  and  Ebbob  €si>1053  —  Habmlebb 

ERBOBS-ERBONEOtra  RtTLINQS   ON   EVIDENCE. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  live  stock  duriiw  transportation,  the 
court  correctly  charged  on  the  measure  of  dam- 
ages, the  carrier's  objection  to  evidence  as  to 
what  two  or  more  of  the  animals  were  worth 
per  day  for  work  was  not  material 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  §|  417&-4184;  Dec.  Kg.  «=> 
1053.1 

Appeal  from  Circuit  (3ouit,  Cktle  (bounty; 
Jack  O.  Slate,  Judge. 

Action  by  Henry  W.  Kolkmeyer  against 
the  Chicago  &  Alton  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Scarrttt,  Scarritt,  Jones  &  Miller,  of  Kan- 
sas City,  for  ai>pellant  Perry  S.  Rader,  of 
Jefferson  City,  for  respondent. 

ELLISON,  P.  J.  Plaintiff  was  a  general 
contractor  in  grading  for  railroads  and  also 
In  revetment  work  for  the  federal  govern- 
ment In  1910  he  was  engaged,  tmder  a  con- 
tract with  the  government,  in  the  construc- 
tion of  a  levee  on  the  Missouri  river  at  "Wll- 
falte  Bend,"  Howard  county,  Mo.  He  also 
bad  a  contract  with  a  railroad  known  as 
the  Kansas  City  Sonthem,  which  was  oper- 
ated through  the  states  of  Missouri  and  Ar- 
kansas, to  construct  a  part  of  its  track  in 
the  latter  state.  When  he  completed  bis  con- 
tract In  Howard  county  be  desired  to  take 
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his  employes  and  his  work  animals  (horses 
and  mules)  to  Horatio,  Ark.,  and  there  carry 
out  his  contract  with  the  Kansas  City  South- 
em. 

Defendant's  road  runs  through  Glasgow, 
Howard  county,  to  Kansas  City,  Mo.,  and 
plaintiff  delivered  his  animals  to  defendant 
at  Glasgow,  to  be  carried  by  It  to  Kansas 
City  at  a  rate  of  freight  of  13%  cents  per 
100  pounds,  and  received  defendant's  writ- 
ten bill  or  agreement  to  carry  to  that  place 
for  that  price,  together  with  free  passage 
for  one  attendant;  plaintiff  and  his  other 
men  going  by  passenger  train  and  paying 
fare.  After  loading  the  animals,  defendant 
BO  negligently  handled  Its  train  between 
Glasgow  and  Kansas  City  as  to  kill  some  of 
them  and  cripple  others. 

On  arriving  at  Kansas  City  the  animals 
not  killed  were  placed  in  stockyards,  and  on 
the  next  day  plaintiff  shipped  them  to  Hora- 
tio, Ark.,  over  the  Kansas  City  Southern.  On 
account  of  plalntUTs  Intending  to  work  for 
the  latter  road  no  charge  for  freight  or  pas- 
sage was  made  by  It.  Defendant  claimed 
ttiere  was  a  mistake  In  the  freight  rate  stat- 
ed in  the  written  agreement  for  shipment 
from  Glasgow,  saying  that  it  should  hare 
been  16  cents,  instead  of  13%  per  hundred- 
w^ht  Plaintiff  would  not  agree  to  this, 
and  defendant  turned  over  its  daim  to  the 
Kansas  City  Southern  for  collection.  Plain- 
tUf  was  refused  permission  to  unload  at  Ho- 
ratto  unless  he  paid  the  freight  claimed  by 
defendant  of  16  cents  per  hundred.  There 
was  some  qnestltm  as  to  other  charges  which 
need  not  concern  us  now.  SufiBce  It  to  say 
plaintiff  finally  paid  a  total  bill  of  $50.70. 
He  brought  this  action  against  defendant  for 
damages  suffered  by  him  in  consequence  of 
dtfendant's  negligence  between  Glasgow  and 
Kansas  City  and  recovered  Judgment  in  the 
trial  court 

[1]  PlatntUTs  petition  bases  his  action  on 
an  Intrastate  shipment,  under  the  state  law, 
from  Glasgow  to  Kansas  City,  both  points  in 
MissourL  Defendant  insists  that  it  was  an 
interstate  shipment,  governed  exclusively  by 
the  federal  law  as  Interpreted  by  the  Su- 
preme Court  of  the  United  States.  Its  basis 
for  this  contention  is  that  the  ultimate  desti- 
nation of  the  property  was  Horatio,  Ark., 
and  that  the  mere  fact  of  a  separate  bill  or 
shipping  contract  to  Kansas  City  only  would 
not  prevent  its  being  a  through  shipment  In 
the  words  of  defendant's  briat;  its  daim  is 
that: 

"The  billing  is  immaterial,  for  the  intention 
of  the  parties  as  to  the  actual  destination  must 
govern  as  to  whether  or  not  the  shipment  was 
an  interstate  shipment  If  it  was  the  intention 
of  the  shipper  at  the  time  he  delivered  the  ship- 
ment to  the  defendant  at  Glasgow,  Mo.,  to  have 
it  transported  to  Horatio,^  Ark.,  this  would  gov- 
ern over  any  form  of  billing." 

It  Is  contended  that  this  proposition  is  di- 
rectly supported  by  the  ^preme  Court  of  the 
United  States  in  Railroad  Com.  of  La.  v. 
Texas  &  Fac.  Ry.  Co.,  229  U.  S.  336,  33  Sup. 


Ct.  8ST,  57  L.  Ed.  1216,  and  Railroad  Com. 
of  Ohio  V.  Worthlngton,  225  U.  S.  101,  82 
Sup.  Ct  653,  56  L.  m.  1004. 

In  the  flrst^  case  proper  tribunals  of  the 
state  of  Ijouisiana  were  seeking  to  recover 
penalties  from  the  railroad  for  violation  of 
the  state  law  concerning  the  shipment  of  cer- 
tain logs  and  staves.  A  proceeding  was  be- 
gun in  the  federal  court  to  enjoin  the  action 
on  the  ground  that  the  shipment  was  inter- 
state, and  the  decision  of  the  Supreme  Court 
sustained  that  view.  It  appears  that  there 
was  delivered  to  another  railroad  in  Louisi- 
ana 16  carloads  of  logs  and  staves  under  a 
bill  of  lading  naming  New  Orleans  in  the 
same  state  as  the  destination.  That  road 
hauled  them  to  Alexandria  In  that  state  and 
delivered  them  to  the  Texas  &  Padflc  Rail- 
road Company;  and  the  latter  took  them  to 
New  Orleans,  where  the  consignees  ordered 
them  dellvei-ed  to  certain  steamships  plying 
between  the  latter  city  and  European  points, 
to  which  they  were  transported  by  the  ships 
under  bills  of  lading  issued  by  the  latter. 
There  was  another  shipment  which  we  need 
not  notice.  The  ground  of  the  decision  In 
that  case  is  that,  notwithstanding  local  bills 
of  lading  only  showing  a  shipment  to  New 
Orleans,  it  was  manifest  the  tntention  was 
to  make  a  foreign  shipment  The  court  stat- 
ed that  the  character  and  continuity  of  a  ship- 
m«it  of  foreign  commerce  did  not  terminate 
at  the  seaboard,  nor  was  it  terminated  or 
affected  by  being  transported  on  local  bills 
of  lading,  and  that  the  shipment  "takes  char- 
acter as  Interstate  or  foreign  commerce  when 
it  is  actually  started  in  the  course  of  trans- 
portation to  another  state  or  to  a  foreign 
country." 

Defendant  insists  that  in  view  of  this  rul- 
ing plaintifTs  local  blU  of  lading  from  Glas- 
gow to  Kansas  City,  and  a  reshlpment  on 
another  road  from  that  point  to  Horatio, 
Ark.,  did  not  prevent  the  shipment  being  one 
of  interstate  conunerce  from  the  moment  it 
was  received  at  the  starting  point  But  we 
think  this  case  lacks  the  controlling  fact  of 
that  case.  Here  there  was  no  Intention  to 
ship  to  Horatio  when  the  freight  was  deliv- 
ered to  defendant  at  Glasgow.  The  manifest 
Intention  was  to  ship  only  to  Kansas  City,  at 
which  point  plaintiff  was  to  have  free  trans- 
portation to  Horatio.  Rates  of  freight  and 
rules  of  commerce  did  not  concern  plaintiff 
further  than  Kansas  City.  The  object  of  his 
delivery  of  the  stock  to  defendant  at  Glas- 
gow was  not  for  a  through  shipment  to 
Horatio.  The  object  was  to  get  it  to  a  point 
where  commerce  was  at  an  end  and  plaintiff 
could  have  free  transportation.  The  face  of 
the  case  wholly  negatives  the  Idea  that  a 
through  or  continuous  shipment  was  Intend- 
ed to  start  at  Glasgow  and  end  at  Horatio. 
We  fall  to  see  any  legal  objection  to  one 
making  a  shipment  locally  from  place  to 
place,  though  he  may  Intend  ultimately  to 
make  a  final  stop  at  a  po^  outside  the 
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state.  Snppose  tbls  sbipment  had  been  a 
family  carrl9.ge  and  team,  or  a  motpr  car,  and 
that  the  shipper,  for  pleasure,  or  business, 
had  shipped  it  from  place  to  place  within 
the  state,  maybe  in  opposite  directions,  in- 
tending ultimately  or  finally  (say  in  a  week, 
a  month,  or  a  year)  to  make  his  last  sbip- 
ment to  some  place  in  another  state ;  would 
each  of  these  points  in  the  itinerary  be  a 
part  of  an  interstate  shipment?  Would  the 
original  shipment  be  considered  the  starting 
of  an  interstate  shipment? 

We  think  the  case  is  within  the  decision 
of  Gulf,  Colo.  &  Santa  F6  Ry.  Ck).  v.  Texas, 
2Mi  U.  S.  403,  27  Sup.  Ct  360,  51  Ij.  E^.  540. 
There  com,  originally  brought  from  North 
I>akota  to  Kansas  City,  Mo.,  was  taken  on 
from  the  latter  point  to  Texarkana,  Tex., 
and  there  reshlpped  to  Goldthwaite,  Tex.,  the 
point  intended  from  the  start  as.  the  ulti- 
mate point  of  delivery.  Th£  shipper  kept  In- 
formed as  to  Interstate  freight  rates  and 
state  rates,  and  he  was  thereby  aware  that 
be  could  get  cheaper  transportation  by  ship- 
ping first  to  Texarkana  and  tbeq  reehipping 
to  Qoldthwalte  than  by  a  direct  shipment  to 
the  latter  place.  See  dlvs.  11, 12,  and  13  (204 
D.  S.  406,  27  Sup.  Ct  360,  61  U  Ed.  540)  of 
statement  of  facts.  The  controrersy  was 
whether  the  shipment  to  Groldthwaite  was  t^ 
part  of  the  shipment  from  North  Dakota, 
and  therefore  interstate,  or  was  it  local  and 
intrastate?  The  decision  was  that  it  was 
the  latter.  Judge  Brewer,  in  delivering  the 
opinion  of  the  court,  likened  the  shipment 
to  a  passenger.    He  said: 

"In  this  req>ect  there  is  no  difference  between 
an  interstate  passenger  and  an  interstate  trans- 
l>ortation.  If  Uardin,  for  instance,  had  pur- 
chased at  Hudson  a  ticket  for  interstate  car- 
riage to  Texarkana,  intendinjr  all  the  while  after 
he  reached  Texarkana  to  go  on  to  Goldthwaite, 
he  would  not  be  entitled  on  his  arrival  at  Tex- 
arkana to  a  new  ticket  from  Texarkana  to 
Goldthwaite  at  the  proportionate  fraction  of  the 
rate  prescribed  by  the  Interstate  Commeroe 
Commission  for  carriage  from  Hudson  to  Gold- 
thwaite. The  one  contract  of  the  railroad  com- 
panies having  been  finished,  he  mnst  make  a 
new  contract  for  bis  carriage  to  Goldtiiwaite, 
and  that  would  be  subject  to  the  law  of  the  state 
within  which  that  carriage  was  to  be  made." 

The  question  la  Important  and  difficult, 
and  If  defendant  Is  of  the  opinion  that  we 
have  misconstrued  the  federal  statute  It 
wUl  have  the  opportunity  of  taking  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States. 

[2,  3]  The  contract  of  shipment  provided 
that  plaintiff  should  give  written  notice  of 
any  claim  for  damages  (not  to  any  partlcalar 
oHlcer,  but  to  the  defendant)  within  five  days 
after  unloading.  It  is  conceded  by  plaintiff 
that  this  was  not  done;  but  he  Insists  that 
the' notice  was  waived.  Here  again  defend- 
ant takes  the  position  that  the  shipment 
was  interstate  commerce,  and  goremed  by 
the  federal  law  and  the  decision  of  the  fed- 
eral courts  thereunder.  We  so  decided  in 
Ilamlltoa  t.  Ballway  Co.,  177  Mo.  App.  145, 


164  S.  W.  24&  If  we  are  correct  In  tbe  Tlew 
that  this  was  not  an  Interstate  shipment, 
then  defendant's  argument  falls,  and  the 
question  of  notice  and  waiver  must  be  deter- 
mined by  authoritative  mUngs  of  the  state 
courta  Those  rulings  are  that  a  carrier 
may  pr<H)erly  Incorporate  a  provision  for 
written  notice  of  damage  In  its  contract 
of  shipment,  but  that  such  character  of  no. 
tlce  may  be  waived.  Bice  v.  Ballway  Co., 
63  Mo.  314 ;  Richardson  v.  Railway  Ca,  149 
Mo.  311,  50  S.  W.  782;  Ward  y.  Ballway 
Co.,  158  Mo.  236,  58  8.  W.  28;  Bellows  v. 
Railway  Co.,  118  Ma  App.  600,  94  S.  W. 
557. 

[4]  In  this  case  there  was  evidence  tend- 
ing to  show  that  defendant  was  notified  of 
the  Injury  and  damage  to  the  stock,  and  that 
the  dltTerent  agents  notified  entered  upon  an 
examination  and  investigation  of  the  claim 
without  intimnting  a  spedflc  claim  In  writ- 
ing was  desired.  These  agents  saimred  the 
service  of  a  veterinary  surgeon,  and  also 
asked  plaintiff's  consent  to  kill  one  of  the 
Injured  mules,  and  his  answer  was  that.  If 
done.  It  must  be  done  on  tbe  rasponslbility 
of  def^idant  Finally  it  was  agreed  that 
the  guestl<«  of  damage  should  be  deferred, 
and  be  taken  up  for  adjustment  when  the 
animals  should  reach  Horatio.  It  Is  clear 
that  tbe  jury  was  warranted  in  finding  there 
was  a  waiver  of  the  written  notice. 

[5]  There  was  a  provision  In  the  contract 
of  shipment  containing  a  stipulation  that 
the  value  of  each  animal  did  not  exceed 
$100  and  that  the  rates  were  proportioned 
to  valuations.  Accepting  the  shipment  as 
local  and  Intrastate,  and  therefore  govern- 
ed by  the  rulings  of  the  state  courts,  we  find 
this  provision  is  without  consideration.  On 
Its  face  it  agrees  to  make  the  shipment  at  a 
reduced  rate  of  freight  in  oonslderatlon  of 
the  maximum  liability  of  $100  for  each  ani- 
mal. But  the  evidenee  showed  that  in  fact 
the  sum  actually  exacted  of  plalntifl  was  not 
a  reduced  rate;  it  being  Insisted  that  that 
charge  was  an  Increased  rate  over  that  al- 
lowed by  law.  Under  the  regulation  of  the 
statute  (sections  3231,  8240,  3241,  R.  S.  1909), 
no  greater  charge  than  $20.34  for  the  car 
containing  the  stock  could  have  been  charg- 
ed, and  yet  defendant  required  plaintiff  to 
pay  $50.70.  It  Is  true  that  a  part  of  this 
was  said  to  be  made  np  fl>r  feed  and  for 
expense  of  a  veterinary.  But,  after  deduct- 
ing whatever  should  be  properly  allowed  for 
items  other  than  freight,  there  remained  an 
excess  charge  over  a  lawful  rate.  It  bdng 
clear  that  there  was  no  reduced  rate,  the 
contract  must  fall  for  want  of  consideration 
to  support  it  M«Fadden  v.  Ballway  Co.,  02 
Mo.  343,  4  S.  W.  689,  1  Am.  St  Rep.  721; 
Richardson  v.  Ballway  Co..  140  Mo.  312,  50 
8.  W.  782;  Paddock  v.  BaUway  Co.,  60  Mo. 
App.  328;  Wilson  V.  Railway  Co.,  66  Mo. 
App.  388;  DuvenicS  t.  BaUway  Co.,  67  Ma 
App.  550. 
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[t]  Hie  following  Is  a  part  of  aq  Instmc- 
tlon  which  was  given  to  tlie  Jury  at  plain- 
tiff's request: 

"The  law  imposes  oq  a  railroad  company 
which  has  received  and  accented  a  carload  of 
live  stock  for  shipment  to  safely  carry  said  stock 
and  deliver  them  to  the  consignee  in  a  safe  con- 
dition at  the  usual  place  of  unloading  such  cars 
at  point  of  destination.  ♦  ♦  *  And  if  the 
mules  and  horses  mentioned  in  plaintiffs  peti- 
tion were  found  to  be  killed  or  injured  upon  the 
arrival  of  said  car  at  Kansas  Oity,  the  burden 
rests  upon  defendant  to  show  that  the  injury  to 
said  stock  was  not  caused  by  defendant's  negli- 
gence in  handling  said  car." 

This  placed  the  burden  on  the  wrong  par^ 
ty.  At  common  law  the  carrier  was  an  in- 
surer of  the  safe  delivery  of  freiglit  unless 
It  was  prevented  by  the  act  of  God  or  the 
public  enemy,  and  therefore  proof  of  deliv- 
er}- to  the  carrier  in  good  condition  and  non- 
delivery at  destination,  or,  if  It  was  deliv- 
ered, proof  tliat  it  was  damaged,  made  a 
prima  facie  case  for  the  plaintiff,  and  cast 
the  onus  op  the  carrier  to  exculpate  himself 
by  showing  an  act  of  God  or  the  public  en- 
emy. But  there  was  a  class  of  freight  which 
In  course  of  transportation  could  become 
wasted  or  lost  from  Its  inherent  nature,  as, 
for  instance,  by  evaporation,  or  by  decay  and 
the  like,  and  common  sense  and  Justice  sug- 
gested that  a  carrier  did  not  Insure  the 
shipper  against  that  kind  of  loss,  and  so  in 
that  class  of  cases  a  third  exception  was 
added  to  the  carrier's  liability.  Then  In  the 
course  of  time  and  the  development  of  con- 
ditions, the  duty  devolved  upon  the  carrier 
to  transport  live  animals.  This  was  a  busi- 
ness said,  by  some  writers,  not  to  have  ex- 
isted in  the  early  days  when  the  common 
law  had  its  origin.  But  whenever  It  did 
have  its  origin,  and  it  became  a  duty  and  a 
business,  there  came  with  it  the  further  ex- 
ception to  the  carrier's  obligation  closely 
resembling  the  one  Just  mentioned ;  that  is, 
there  was  no  insurance  against  loss  occa- 
sioned by  the  inherent  propensities  of  the 
animals  carried.  Georgia  Railroad  v. 
Spears,  66  Ga.  485,  49  Am.  Bep.  81;  Evans 
V.  Pitchborg  R.  R.  Co.,  Ill  Mass.  142,  15 
Am.  Rep.  19;  McCoy  t.  K.  &  D.  M.  B.  Ca, 
44  Iowa,  424;  L.,  N.  O.  &  T.  Ry.  v.  Bigger, 
66  Miss.  319,  6  South.  234. 

While  it  has  nothing  to  do  with  the  ques- 
tion or  the  decision  which  we  are  coming 
to  (and  therefore  speaking  for  the  writer 
only),  we  may  admit  without  casting  doubt 
on  onr  decision  that,  with  an  exception  we 
shall  presently  mention,  the  harden  of  show- 
ing how  or  why  the  loss  or  damage  to  live 
animals  occurred  remained  with  the  car- 
rier the  same  as  In  inanimate  freight.  Rail- 
way CO.  V.  Wynn,  88  Tenn.  320,  14  S.  W. 
311;  Swlney  v.  Express  Co.,  144  Iowa,  842, 
115  N.  W.  212,  122  N.  W.  967 ;  T.,  W.  ft  W. 
R.  Co.  T.  HanUlton,  76  111.  393;  Dow  v. 
Steam  Packet  Co.,  84  Me.  490,  24  Atl.  945; 
St.  L.  Southwestern  Ry.  Co.  v.  Kllberry,  83 
Ark.  87,  102  a  W.  894;   Hlnkle  T.  By.  Go., 


126  N.  C.  932,  36  S.  E.  348,  78  Am.  St  Rep. 
685;  Chicago  By.  Co.  v.  Woodward,  164  Ind. 
360,  72  N.  E.  558,  73  N.  B.  810;  Undsley 
V.  Chicago,  Ml  &  St  P.  By.  Co.,  36  Minn.  539, 
33  N.  W.  7,  1  Am.  St  Bep.  692;  Stiles  v. 
Railway  Co.,  129  Ky.  175,  110  S.  W.  820, 
18  li.  B.  A.  (I^.  S.)  86,  130  Am.  St  Bep.  429. 
There  are  decisions  of  the  Courts  of  Appeals 
that  at  first  sight  might  be  said  to  be  op- 
posed to  this  statement  (Winslow  v.  Rail- 
road, 170  Mo.  App.  617,  157  S.  W.  96,  Cun- 
ningham v.  Railway  Co.,  167  Mo.  App.  273, 
149  S.  W.  1151,  and  perhaps  others) ;  but  In 
each  of  these  there  was  an  agreement  by 
the  shipper  that  he  would  accompany  and 
care  for  the  stock,  and  hence,  as  we  will  now 
proceed  to  show,  they  properly  stated  the  law 
in  saying  that  the  burden  was  ou  the  ship- 
per. 

In  the  present  case  the  contract  of  ship- 
ment provided  that  the  shipper  or  his  ageut 
should  have  free  passage  and  should  accom- 
pany the  stock  to  take  care  of  It,  and  that 
fact  forms  the  exception  of  which  we  have 
Just  spoken.  The  chief  reason  for  casting 
the  burden  of  proof  upon  the  carrier  is  that, 
ordinarily,  freight  is  delivered  over  to  him 
exclusively,  and  the  shipper  cannot  well 
know  anything  of  it  or  the  cause  of  any- 
thing which  may  happen  to  it  Such  infor- 
mation is  peculiarly  within  the  Imowledge  of 
the  carrier,  and  hence  he  is  required  to  pro- 
duce the  proof  of  whatever  wlU  excuse  him. 
But  this  reason  fails  in  the  shipment  of  live 
animals,  if  the  shipper  acctunpanles  them; 
hence  the  burden  Is  on  him  to  prove  that 
the  loss  was  occasioned  by  the  carrier's  neg- 
ligence. Clark  V.  St  L.,  K.  C.  &  North- 
western By.  Co.,  64  Mo.  440,  448;  McBeath 
V.  W.  St  U  &  P.  Ry.  Co.,  20  Mo.  App.  445; 
Terre  Haute  &  L.  R.  Co.  v.  Sherwood,  132 
Ind.  129,  31  N.  B.  781,  17  T,.  R.  A  339,  32 
Am.  St  Rep.  239;  LoulsvUle  Ry.  Co.  v. 
Hedger,  9  Bush  (Ky.)  645,  15  Am.  Rep.  740; 
Penn.  B.  Co.  v.  Baiordon,  119  Pa.  577,  5M, 
13  Atl.  324,  4  Am.  St  Rep.  626;  Norfolk  Ry. 
Co.  V.  Reeves,  97  Va.  284,  290,  33  S.  B.  606; 
St.  U,  I.  M.  &  So.  By.  Co.  v.  Weakly,  50  Ark. 
397,  415,  8  S.  W.  134,  7  Am.  St.  Rep.  104. 
Standard  text-books  state  the  same  rule.  4 
BUiott  on  Bailroads,  f  1549;  3  Hutchinson 
on  Carriers,  {  1357;  5  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  439,  446,  453. 

[7]  But  in  the  circumstances  of  the  record 
we  think  the  Jury  could  not  have  been  mis- 
led, and  consequently  no  harm  was  done. 
The  part  Of  the  instruction  preceding  that  to 
which  we  have  referred  required  the  Jury 
to  find  that  the  animals  were  properly  load- 
ed at  Glasgow  in  a  car  furnished  by  defend- 
ant and  that  the  car  was  accepted  and  seal- 
ed by  defendant,  and  that  afterwards,  before 
leaving  Glasgow,  while  placing  the  car  in  the 
train,  ran  it  into  and  against  other  cars 
with  such  unusual  violence  and  speed  as  to 
throw  down  and  greatly  injure  the  animals. 
Instruction  No.  6  for  plaintiff  also  required 
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the  jury  to  find  that  tbe  defendant  negli- 
gently Injured  the  animals  by  the  act  of  its 
employes  and  servants.  Again,  instruction 
No.  1  for  defendant  put  the  burden  of  proof 
on  the  plalntiCF,  and  No.  2  stated  the  hypoth- 
esis that  if  the  injury  happened  to  the  ani- 
mals by  reason  of  neglect  of  plaintiff's  serv- 
ant accompanying  them  there  could  be  no 
recovery.  And  at  no  place  did  defendant 
ask  an  instruction  explanatory  of  the  dif- 
ference in  burden  of  proof  when  the  action 
is  based  on  a  shipment  of  animals  accom- 
panied by  the  owner.  We  do  not  say  a  liti- 
gant is  compelled  to  ask  an  instruction  to 
cure  error  in  those  of  his  opponent ;  but  we 
are  satisfied  that  in  the  state  of  the  record 
before  us  no  misunderstanding  could  have 
been  had  by  the  Jury  on  account  of  the  un- 
fortunate wording  of  that  part  of'  the  In- 
struction quoted. 

[8]  It  is  conceded  that  plaintiff's  instruc- 
tion on  the  measure  of  damages  was  cor- 
rect, and  hence  we  think  there  is  nothing  sub- 
stantial In  defendant's  objection  to  evidence 
as  to  what  two  or  more  of  the  animals  were 
worth  per  day  for  work. 

We  have  not  discovered  any  error  Justi- 
fying a  disturbance  of  the  Judgment,  and  it 
Is  consequently  affirmed.     All  concur. 


KEETON  et  aL  v.  NATIONAL  UNION. 
(No.  11849.) 

(Kansas    City    Court    of    Appeals.     Missouri. 
Feb.  7,  1916.) 

1.  Insurance  <S=s>687— Fbatkrnai.  Inbubancb 
— Actions — Defenses. 

In  an  action  on  an  insurance  contract,  the 
defendant,  to  avail  itself  of  defenses  founded 
on  laws  applicable  to  beneficiary  contracts  of 
fraternal  associations,  has  the  burden  of  show- 
inir  that  it  was  such  an  association  authorized 
to  do  business  in  the  state,  and  that  the  certifi- 
cate in  question  is  a  contract  of  fraternal  bene- 
ficiary insurance,  and  these  facts  cannot  be 
proved  by  the  terms  of  the  contract  itself. 

[Ed.   Note.— For  other   cases,   see   Insurance, 
Cent  Dig.  §  1824 ;    Dea  Dig.  <S=>687.] 

2.  Instjbance   <S=»687  —  Actions  on   Coir- 
TBACTs— Evidence. 

In  an  action  on  an  insurance  contract,  de- 
fendant's offer  of  its  articles  of  incorporation 
in  evidence,  showing  that  defendant  was  in- 
corporated In  Ohio  as  a  fraternal  beneficiary 
association,  but  not  that  it  was  licensed  and  wag 
doing  business  within  the  state  as  such  associa- 
tion when  the  certificate  was  issued,  was  prop- 
erly refused. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  i  1824;   Dec.  Dig.  «=»687.] 

3.  Insurance  ®=>687  —  Assessment  Insur- 
ance— Nature  or  Contraot. 

A  certificate  expressing  the  absolute  and 
unconditional  undertaking  of  defendant  to  pay 
the  beneficiaries  a  certain  amount  out  of  its 
benefit  fund  without  making  the  obligation  de- 
pendent on  the  collection  of  an  assessment  upon 
persons  holding  similar  contracts  cannot  be 
classed  as  assessment  insurance. 

[Bd.  Note. — For   other   cases,   see  Insurance, 
Cent.  EMg.  S  1824:    Dec.  Dig.  (8=>687.) 


4.  Insurance  <S=>349— PoBFErruKB— -Nonpat- 

IIENT   or   ASSESSMKNTB. 

Where  neither  an  insurance  contract  nor 
the  by-laws,  rules  or  regulations  of  the  insurer 
contained  any  provision  authorizing  the  dedara- 
tion  of  a  forfeiture  for  nonpayment  of  assess- 
ments and  no  forfeiture  was  declared,  though 
the  application  for  the  insurance  says  that  the 
suspension  of  the  insured  for  nonpayment  of 
assessments  shall  forfeit  the  rights  of  himself 
and  beneficiaries,  the  insurance  continues  in 
force,  the  only  recourse  being  to  deduct  unpaid 
assessments  from  the  amount  of  the  benefit 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S§  891,  895-902,  913;  Dec.  Dig.  «=» 
349.] 

5.  Insurance  $=>640  —  Actions   on   Con- 
tracts—Issues. 

Abandonment  of  a  contract  of  insurance  is 
an  affirmative  defense  which  is  waived  if  not 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {f  1555,  1645-1668;  Dec.  Dig.  «=s» 
640.] 

6.  Insurance  «=5>245— Actions  on  Pouct— 
Defense — Abandonment. 

Abandonment  of  a  contract  of  insurance 
is  not  a  defense  in  the  absence  of  oroof  that 
insured  failed  to  pay  or  offer  to  pay  subsequent 
assessments  after  his  default 

[Ed.  Note. — BV)r  other  cases,  see  Insurance, 
Cent  Dig.  §  523 ;  Dec.  Dig.  «s>245.] 

7.  Insurance  €=>u59  —  Proof  of  Loss  — 
Waiver. 

An  insurer's  denial  of  liability  dispenses 
with  proofs  of  loss  or  surroider  of  the  certifi- 
cate. 

[Ed.  Note. — For  other  cases,  see  Insiminoe, 
Cent  Dig.  S$  1391,  1392;   Dec.  Dig.  «=»559.] 

8.  Insurance  «=50S— Amount  of  Liability 

^_T  WTHR  BEST 

Under  Uev.  St  1900,  |  7170,  authorizing 
interest  on  written  contracts  after  they  become 
due  and  payable,  interest  is  recoverable  on  a 
beneficiary  certificate  from  the  date  of  denial  of 
liability  by  the  insurer,  though  proofs  of  death 
and  surrender  of  the  certificate,  required  by  its 
terms,  were  never  made. 

[Ed.  Note. — Far  other  cases,  see  Insuranoe, 
Cent  Dig.  g  1494 ;   Dec.  Dig.  «=»59&] 

9.  Afpkal  and  Bbbob  4s»1161— DiBPOBinoN 
OF  Cause— BEVEBaAL. 

Error  in  authorizing  recovery  of  interest 
only  trom  commencement  of  trial  instead  of  the 
date  of  denial  of  liabilitv  by  insurer  does  not 
require  a  new  trial,  but  the  court  will  direct 
judgment  for  interest  from  the  correct  date. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4498-4506 ;  Dec  Dig.  <&=» 
1151.] 

Appeal  from  Circuit  Court,  Ja<^aoa  Coom- 
ty;   W.  O.  Thomas,  Judge. 

"Not  to  be  officially  published." 

Action  by  CecU  G.  Keeton,  administrator 
of  the  estate  of  Mary  E.  Keeton,  and  others, 
against  tbe  National  Union,  a  corjwratloiL 
From  the  Judgment  for  plaintiffs,  both  par- 
ties appeal.  Affirmed  on  appeal  of  defend- 
ant, and  reversed  on  appeal  of  plaintiffs,  with 
instructions. 

See,  also,  178  Mo.  App.  301, 165  a  W.  1107. 

Haff,  Meservey,  German  ft  Michaels,  of 
Kansas  City,  for  appellants.  Sparrow  ft 
Page,  of  Kansas  City,  for  respondent 
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JOHNSON,  J.  Tbl8  salt  was  begun  Feb- 
mary  20,  1911,  by  the  widow  and  children 
of  Cornelius  Eeeton,  deceased,  upon  a  poli- 
cy or  certificate  of  insurance  issued  by  de- 
fendant to  Keeton  January  14,  1892,  in  which 
the  plaintiSs  were  designated  as  beneficiaries. 
The  certificate  is  sued  upon  as  a  policy  of 
old  line  insurance,  but  it  is  alleged  in  the  an- 
swer that  defendant  was  a  fraternal  bene- 
ficiary association  Incoi-porated  In  Ohio  and 
authorized  to  do  business  as  such  in  this 
state,  that  the  certificate  was  a  fraternal 
beneficiary  contract  and  was  forfeited  for 
nonpayment  of  dues,  and  that  plaintiffs 
failed  to  furnish  proofs  of  loss.  The  reply 
was  a  general  denial. 

At  a  former  trial  the  court  at  the  close  of 
plaintiffs'  evidence  gave  a  peremptory  in- 
struction for  defendant,  whereupon  plaintiffs 
took  an  involuntary  nonsuit  with  leave,  and 
in  due  course  of  procedure  appealed  to  this 
court  We  reversed  the  Judgment,  and  re- 
manded the  cause  on  the  ground  that  plain- 
tlBs  had  made  a  prima  facie  case,  which  put 
defendant  to  proof  of  its  affirmative  defens- 
es, and  in  view  of  a  possible  retrial  we  enun- 
ciated the  law  applicable  to  the  case  as  It 
then  stood.  Keeton  v.  National  Union,  178 
Mo.  App.  301,  165  S.  W.  1107.  Afterward 
plaintiff  Mary  Keeton  died,  and  the  cause 
was  revived  in  the  name  of  her  administra- 
tor. Another  trial  resulted  In  a  directed 
verdict  for  plaintiffs  for  the  amount  of  the 
policy  and  Interest  from  February  20,  1911, 
and  Judgment  was  rendered  accordingly,  but 
both  parties  appealed — defendant  on  the 
ground  that  under  the  pleadings  abd  evi- 
dence plaintiffs  are  not  entitled  to  recover 
anything,  and  plaintiffs  for  alleged  error  In 
the  peremptory  Instruction  which  allowed  In- 
terest to  be  computed  only  from  the  date  of 
the  suit  (February  20,  1911),  Instead  of  au- 
thorizing interest  from  March  13,  1908,  the 
date  plaintiff  claims  the  insurance  became 
due  and  payable. 

The  cause  was  tried  on  the  same  pleadings 
we  reviewed  on  the  former  appeal,  and  we 
find  the  evidence  Introduced  at  the  last  trial 
has  not  altered  the  general  aq>ect  of  the  case 
and  presents  but  few  questions  of  law  not 
considered  and  determined  in  the  reitorted 
opinion.  Aside  from  any  consideration  of 
the  doctrine  invoked  by  plaintiffs  that  the 
law  of  the  case  as  declared  therein  must  be 
accepted  as  a  final  adjudication  of  all  ques- 
tions actually  determined  (May  t.  Crawford, 
150  Mo.  loc.  cit.  524,  51  S.  W.  698 ;  Taussig 
V.  Bailroad,  186  Mo.  loc.  dt  281,  86  S.  W. 
878;  MIU  Co.  v.  Sugg,  206  Mo.  loc.  cIt  153, 
104  S.  W.  46;  Bailroad  v.  Bridges,  215  Mo. 
loc.  clt  294,  114  S.  W.  1084),  we  are  convinc- 
ed of  the  soundness  of  that  decision,  and  for 
that  reason  shall  treat  It  as  authoritative. 

[1]  We  bold  the  burden  devolved  upon  de- 
fendant If  It  would  avail  itself  of  defenses 
founded  on  laws  applicable  to  beneficiary 
contracts  of  fraternal  assoolatlcmB,  to  show 
that  It  was  such  assodatlon,  authorized  to 


do  business  in  this  state,  and  that  tbQ  car- 
tlflcate  in  question  was  a  contract  of  frater- 
nal beneficiary  insurance.  These  facts  can- 
not be  proved  by  the  mere  form  or  terms  of 
the  contract  itself.  Gruwell  v.  Knights,  eta, 
126  Mo.  App.  496,  104  S.  W.  884 ;  Baltzell  v. 
Modem  Woodmen,  98  Mo.  App.  153,  71  S.  W. 
1071;  Aloe  v.  Fidelity  Mutual  Ass'n,  164  Mo. 
675,  55  S.  W.  993;  Logan  v.  Insurance  Co., 
146  Mo.  114,  47  S.  W.  948. 

[2, 3]  Defendant  did  not  prove,  or  offer  to 
prove,  these  essential  facts.  It  did  offer  Its 
articles  of  Incorporation  In  evidence,  and 
complains  of  the  refusal  of  the  court  to  admit 
them,  but  they  bore  upon  no  other  fact  than 
that  defendant  was  Incorporated  in  Ohio  as 
a  fraternal  beneficiary  association,  and  did 
not  tend  to  prove  that  it  was  licensed  and 
was  doing  business  in  this  state  as  such  as- 
sociation at  the  time  the  certificate  was  Is- 
sued. We  Infer  from  the  argument  of  coun- 
sel for  defendant  that  th^y  rely  more  upon 
their  position  that  the  certificate  should  be 
treated  as  a  contract  of  assessment  insur- 
ance than  upon  the  idea  that  it  was  a  fra- 
ternal beneficiary  contract  For  the  reasons 
stated  It  must  be  construed  as  Insurance  of 
another  class  than  fraternal  beneficiary  (Gru- 
well V.  Knights,  eta,  supra),  and  we  do  not 
share  the  view  that  it  should  be  classed  as 
assessment  insurance.  In  Easter  v.  Brother- 
hood, 172  Mo.  Aro.  292, 157  S.  W.  992,  a  case 
dted  In  support  of  defendant's  position,  we 
held  as  we  do  here  that  the  absence  of  proof 
that  the  defendant  was  authorized  to  trans- 
act business  in  this  state  as  a  fraternal  so- 
ciety precluded  it  from  taking  advantage  of 
the  laws  relating  to  the  beneficiary  contracts 
of  such  societies,  and  on  finding  that  the 
contract  then  under  consideration  had  all  the 
features  of  insurance  on  the  assessment  plan, 
we  construed  It  as  one  of  assessment  insur- 
ance governed  by  the  laws  relating  to  that 
class  of  contracts.  But  In  the  present  case 
the  contract  cannot  be  so  classified  for  the 
reason  tliat  its  essential  features  are  incon- 
sistent with  the  distinguishing  characteris- 
tics of  insurance  on  the  assessment  plan. 
The  certificate  expresses  the  absolute  and 
unconditional  undertaking  of  defendant  to 
pay  the  beneficiaries  12,000  out  of  its  benefit 
fund  without  making  the  obligation  in  any 
wise  dependent  upon  the  collection  of  an  as- 
sessment up<m  i>er8ons  holding  similar  con- 
tracts. Such  condition,  our  Supreme  Court 
have  decided.  Is  the  test  under  our  statutes, 
whether  or  not  a  company  is  an  assessment 
company.  McDonald  v.  Life  Ass'n,  154  Mo. 
618,  65  S.  W.  999,  and  other  cases  cited; 
Gruwell  v.  Knights  and  Ladies  of  Security, 
supra.  But  whether  the  contract  be  con- 
strued as  assessment  or  old  line  insurance 
the  affirmative  defenses  must  be  held  to  have 
failed,  and  the  Judgment  for  plaintiff  was 
proper  for  the  following  reasons. 

[4]  Keeton  carried  the  insurance  ten  years 
and  then,  in  February,  1902,  was  suspended 
for  nonpayment  of  an  assessm^itr-*  Hsum 
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piled  for  reinstatement  as  a  member,  but  was 
refused  on  an  adverse  report  on  the  state  of 
his  health  after  examination  by  defendant's 
medical  examiner.  After  that  defendant  did 
not  treat  him  as  a  member  and  gave  him  no 
notice  of  subsequent  assessments.  He  lived 
two  years  without  anything  further  being 
done  with  reference  to  his  status  with  de- 
fendant His  Insurance  was  not  declared 
forfeited,  nor  does  any  provision  appear  in 
the  by-laws,  rules,  or  regulations  of  defend- 
ant Introduced  or  offered  in  evidence  author- 
izing the  declaration  of  a  forfeiture  of  a  ben- 
eficiary certificate  for  nonpayment  of  assess- 
ments. 

The  application  of  Eeeton  does  say  that 
his  suspension  for  such  cause  shall  forfeit 
the  rights  of  himself  and  benefldarlea;  but, 
as  we  held  in  the  former  opinion,  this  was 
not  a  declaration  or  stipulation  that  suspen- 
sion automatically  would  work  a  forfeiture. 
Regarding  the  application  as  an  Integral  port 
of  the  contract.  It  falls  short  of  sustaining 
defendant's  contention  that  the  suspension 
of  and  refusal  to  reinstate  Eeeton  Ipso  facto 
operated  as  a  forfeiture  of  his  insurance, 
and  since  the  by-laws,  rules,  and  regulations, 
if  also  regarded  as  a  part  of  the  contract, 
contains  no  express  provisions  for  a  forfei- 
ture, none  may  be  predicated  of  a  failure  to 
pay  assessments  or  Installments  of  premiums. 
As  we  held  in  Gruwell  v.  Knights,  etc.,  supra, 
in  the  absence  of  any  stipulation  in  the  con- 
tract for  forfeiture  for  nonpayment  of  assess- 
ments, the  pollqy  will  remain  in  force  during 
the  lifetime  of  the  assured,  however  delin- 
quent he  may  have  become  with  respect  to 
agreed  payments.  Without  such  stipulation 
or  provision  the  failure  to  pay  premiums  or 
assessments  allows  no  other  recourse  to  the 
insurer  in  the  event  the  assured  dies  delin- 
quent than  to  deduct  the  unpaid  premiums 
foom  the  amount  of  the  insurance. 

[S,  6]  We  are  not  intimating  that  the  as- 
sured may  not  abandon  the  contract,  but  no 
such  question  is  before  us,  since  abandon- 
ment is  an  affirmative  defense  which  defend- 
ant waived  by  not  pleading  it  in  its  answer. 
If  pleaded  it  would  have  been  unavailing  in 
the  absence  of  proof  that  Keeton  failed  to 
pay  or  offer  to  pay  subsequent  assessments 
which  he  was  bound  to  pay  to  ke^  his  in- 
surance aliva  Purdy  v.  Bankers'  Life  Ass'n, 
101  Mo.  App.  loc.  dt  107,  74  8.  W.  486.  The 
facts  constitutive  of  plaintiffs'  prima  fade 
case  being  conceded  and  the  aiBrmatlve  de- 
fenses having  wholly  failed,  the  court  prop- 
erly gave  a  peremptory  instruction  for  plain- 
tiffs. 

[7,  J]  As  requested  by  counsel  for  plain- 
tiffs, that  instruction  directed  the  jury  to  re- 
turn a  verdict  for  plaintiffs  "for  the  face  of 
the  policy  in  suit,  namely,  $2,000,  together 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  March  13,  1908."  The 
court  struck  out  this  date  and  substituted 
February  20,  1911,  the  date  the  suit  was 


brought,  and  in  the  verdict  the  Jury  com- 
puted Interest  from  the  substituted  data 
The  obligation  of  defendant,  as  stated  in  the 
policy,  was  to  pay  the  beneficiaries  $2,000 
"upon  sufficient  proof  of  the  death  of  the 
said  friend  (Keeton)  and  upon  the  surrender 
of  this  certificate."  Eeeton  died  February 
17,  1904,  and  no  proofs  of  loss  were  furnish- 
ed defendant  nor  was  the  certificate  surren- 
dered and  no  effort  was  made  to  collect  the 
indemnity  until  March  11,  1908,  when  plain- 
tiffs' attorney  at  Kansas  City  addressed  a 
letter  to  defendant  at  Toledo,  Ohio,  stating 
that  plaintiffs  had  found  the  policy  and  de- 
sired to  be  informed  If  it  was  in  force  at  the 
time  of  Keeton's  death.  Under  date  of  March 
13,  1908,  defendant  repUed  that  Keeton  "sev- 
ered his  connection  with  the  National  Union 
on  February  10,  1902." 

The  policy  contained  no  provision  limiting 
the  time  in  which  proofs  of  loss  should  be 
furnished  and  the  certificate  surrendered. 
Defendant's  denial  of  liability  dispensed  with 
proofs  of  loss  OP  tender  of  the  certificate 
which,  of  course,  was  Intended  to  be  surren- 
dered only  In  pursuance  of  defendant's  rec- 
ognition of  liability.  The  rule  is  well  settled 
that  a  denial  by  tiie  insurer  of  all  responsi- 
bility and  its  refusal  to  pay  anything  consti- 
tutes a  waiver  of  notice  and  proof  of  death 
(McComas  v.  Insurance  Co.,  66  Mo.  573).  and 
where,  as  in  the  present  case,  the  contract 
contains  no  agreement  prescribing  a  period 
for  payment  after  the  reception  by  the  in- 
surer of  proofs  of  loss,  we  do  not  pero^ve 
any  good  reason  against  the  view  that  the 
denial  of  all  liability  matures  the  obligation 
and  makes  it  due  and  payable. 

The  statute  provides  (section  7179,  R.  S. 
1909): 

"Creditors  shall  be  allowed  to  receive  interest 
at  the  rate  of  six  per  cent,  per  annum,  when 
no  other  rate  is  aRreed  upon,  for  all  moneys 
after  they  become  due  aad  payable,  on  written 
contracts." 

Construing  this  statute  with  reference  to 
Insurance  contracts,  the  Supreme  Court 
through  Wagner,  J.,  say  in  Brown  y.  Assur- 
ance Co.,  45  Mo.  221: 

"When  the  contingency  occurred,  the  obliga- 
tion was  Medina  and  absolute,  and  the  sum 
presently  due.  The  rights  of  the  parties  were 
then  fixed,  and  it  was  the  duty  of  the  defend- 
ant to  pay  on  notlflaition  of  the  death  of 
Brown ;  and  on  its  refusal  to  comply,  interest 
was  thenceforth  payable." 

[•]  The  suggestion  that  plaintiffs  are  en- 
titled to  Interest  from  the  date  of  Keeton's 
death  will  be  passed  with  the  observation 
that  the  only  question  before  us  Is  the  right 
to  interest  from  the  denial  of  liability,  and 
that  question  Is  ruled  in  favor  of  plaintiffs. 
The  court  committed  error  in  modifying  the 
instruction,  but  we  think  sudi  error  does  not 
require  another  trial  of  the  cause.  Berthold 
V.  Gruuer,  12  Mo.  App.  675;  Mnrdock  v. 
Ganahl,  47  Mo.  135;  Henry  Oounty  v.  Sal- 
mon, 201  Mo.  136,  100  8.  W.  20;  Gllsonite 
Co.  T.  Fair  Assodatton,  231  Mb.  BS9.  132  S. 
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W.  657;  Annentrout  v.  Railway,  1  Mo.  App. 
15a 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  judgment 
for  plaintiffs  for  the  face  of  the  policy  and 
Interest  at  6  per  cent  per  annum  from  March 
13,  1008.    All  concur. 


PAYTON  V.   WOOIiFOLK.      (No.  11825.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
October  Term,  1915.) 

Landi-obd  and  Tenant  €=»170— Debauohkby 
OF  Wife— LiABiixrr  of  Lessob  of  Assigna- 
tion House. 

Where  a  wife  voluntarily  goes  to  an  assigna- 
tion house  with  another  than  her  husband  and 
is  debauched,  no  action  for  damages  by  ibe  hus- 
band lies  against  the  lessor  of  the  premises  on 
which  tbe  house  was  conducted. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  CTent  Dig.  §g  685-690;  Dec.  Dig.  ^=> 
170.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Harris  Robinson,  Judge. 

"Not  to  be  offldally  published." 

Action  by  CSiarles  F.  Fayton  against  John 
L.  Woolfolk.  From  a  Judgment  sustaining  a 
motion  In  arrest  of  Judgment,  plaintiff  ap- 
peals.   Affirmed. 

Langsdale  &  Howell,  of  Kansas  City,  for 
appellant  Johnson  &  Lucas,  of  Kansas  City, 
for  respondent 

TRIMBLE,  J.  The  petition  in  this  case 
charged  tbat  the  defendant  owned  certain 
premises  in  Kansas  City  and  rented  the  same 
to  a  tenant  who  conducted  an  assignation 
bouse  therein  with  defendant's  knowledge  and 
permlsslcm;  tbat  on  the  18th  day  of  April, 
1913,  plaintiff's  wife  "visited  and  patronized 
said  assignation  or  bawdyhouse  in  company 
with  one  James  G.  Hoover,  where  she  was 
by  the  said  James  G.  Hoover  at  said  time  de- 
bauched"; wherefore  a  judgment  for  damages 
against  defendant  was  prayed.  No  charge  is 
made  that  the  defendant  had  anything  to  do 
with  tbe  debauchery  of  plaintiff's  wife.  The 
only  thing  alleged  against  defendant  is  leas- 
ing the  premises  to  bis  tenant  and  thereafter 
knowingly  permitting  her  to  run  a  bawdy> 
house  therein.  There  Is  no  averment  or 
statement  showing  how  or  In  what  manner 
the  house  being  of  such  a  character  caused 
tbe  debauchment  complained  of. 

After  a  trial,  at  which  the  defendant  made 
the  point  that  the  petition  stated  no  cause  of 
action  against  him,  the  jury  returned  a  ver- 
dict for  plaintiff  in  the  sum  of  $2,000.  The 
trial  court  sustained  the  motion  In  arrest  of 
Judgment  on  the  ground  that  "plaintiff's  pe- 
tition does  not  state  facts  suffldoit  to  con- 
stitute a  cause  of  action  against  defendant." 
Plaintiff  has  appealed. 

The  judgment  <if  the  court  sustaining  the 
motion  In  arrest  must  be  affirmed.    There  Is 


no  causal  connection  alleged  or  shown  to  ex* 
Ist  between  the  defendant's  act  In  renting 
the  house  and  the  debauchery  of  plaintiff's 
wife.  Taking  the  allegations  of  the  petition, 
which  Is  aU  that  is  before  us,  the  wife  and 
Hoover  were  the  concurring  causes  of  her 
defilement  She  went  to  the  house  volunta- 
rily with  Hoover,  and  could  have  gone  any- 
where with  him  for  the  same  purpose.  Un- 
less the  damages  are  the  natural  and  also  the 
proximate  consequences  of  the  wrongful  act 
alleged,  there  can  be  no  recovery;  and  "prox- 
imate, as  here  used,  means  closeness  of  caus- 
al connection,  and  not  nearness  In  time  or 
distance."  Moon  v.  St  Ix>als  Transit  Co., 
24T  Mo.  227,  loc.  dt  286,  162  S.  W.  303,  306, 
and  cases  cited.  Even  If,  under  some  con- 
ceivable state  of  facts,  a  connection  of  some 
sort  might  be  said  to  exist  between  the  own- 
ership and  renting  of  the  house  and  the  de- 
bauchment, still,  In  the  case  before  us,  if  a 
causal  connection  between  the  alleged  wrong- 
ful act  and  the  damage  had  been  alleged,  It 
has  been  broken  by  the  Intervention  of  an- 
other distinct.  Independent,  responsible,  hu- 
man agency,  which  directly  produced  the 
damage.  This  being  so,  the  defendant  can- 
not be  held  liable.  Wharton  on  Negligence, 
S  134 ;  Laldlaw  v.  Sage,  158  N.  Y.  73,  52  N.  B. 
679.  44  L.  R.  A  216;  Milwaukee,  etc.,  R.  Ca 
V.  Kellogg,  94  U.  S.  469,  loc.  dt.  475,  24  L.  Ed. 
266;  Bishop  on  Non  Contract  Law,  g  42. 

Wherefore  the  judgment  of  the  trial  court 
must  be  affirmed.    It  Is  so  ordered.    AU  con- 


0.  A.   BURTON  MACHINERY  CO.  y.  NA- 

TIONAL SURETY  CO.    (No.  11820.) 

(Kansas  City  Court  of  Appeals.     MissourL 

Feb.  7,  1916.) 

1.  Schools  and  Schooi.  Districts  «=81  — 
Contracts — Bonds  of  Contbactob  —  Lia> 

BILITY  TO  MATKBIALMAN. 

Kirby's  Dig.  Ark.  {  4981,  provides  that  It 
shall  be  tbe  duty  of  every  person  who  wishes 
to  avail  himself  of  the  Mechanic's  Lien  Act  to 
file  with  the  circuit  court  within  90  days  an  ac- 
count of  the  demand  due  after  allowing  all  cred- 
its and  containing  a  correct  description  of  tbe 
property  to  be  charged  with  the  lien.  Sess.  Acts 
Ark.  1911,  p.  462.  amends  chapter  101  of  Kir- 
by's Digest  by  adding  the  provision  that,  when- 
ever any  public  o£Bcer  shall  enter  into  a  con- 
tract in  any  sum  exceeding  $100  for  any  public 
improvement,  or  constructing  any  public  build- 
ing, he  shall  take  from  the  party  contracted  with 
a  bond  to  the  state  of  Arkansas  conditioned  that 
such  contractor  shall  pay  all  indebtedness  for 
labor  and  material  furnished.  Held  that,  even 
though  this  becomes  a  part  of  the  original  stat- 
ute, the  requirement  that  a  true  account  and  a 
description  of  the  property  shall  be  iilod  in 
the  drcuit  clerk's  office  refers  only  to  those  who 
would  avail  themselves  of  the  lien,  and  not  to 
those  suing  on  the  bond,  where  the  improvement 
is  a  public  building  on  which  no  lien  can  be  had. 
and  hence  one  furnishing  materials  for  a  school 
building  was  not  reqtured  to  file  such  account  in 
order  to  hold  the  surety  liable  on  tbe  bond. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  $g  195,  196,  340; 
Dec.  Dig.  «=>81.] 
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2.  Schools  Aifv  Schooi.  Distbictb  «=»81  — 
Contracts  —  Bonds  —  LiABiLiTT  to  Matb- 

BIALMAN. 

That  one  fomisUng  materials  to  a  contrac- 
tor for  use  in  the  construction  of  a  school  build- 
ing took  the  contractor's  notes  therefor  did  not 
discharge  the  surety  on  the  contractor's  bond 
given  to  secure  payment  of  labor  and  materialSt 
where  the  notes  were  merely  unsecured  collater- 
al, and  were  not  accepted  as  payment 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  gf  195,  196,  340; 
Dec.  Dig.  <8=381.] 

3.  ScnooLs  AND  Schooi,  Districts  €=»81  — 
Contracts  — Bonds— LiABnjTT  to  Matb- 

RIAUIAN. 

A  contract  for  the  construction  of  a  school 
building  specified  no  time  when  the  contractor 
should  pay  bills  for  labor  and  material,  and  the 
contractor  and  the  surety  on  its  bond  agreed  un- 
conditionally to  pay  the  bills  without  any  stipu- 
lation or  condition  that  the  surety  would  do  so 
only  if  the  contractor  failed  to  pay  them  when 
they  became  due.  All  through  the  contract  and 
bond  were  provisions  that  no  variation  from  the 
manner  and  time  of  making  payments  of  the 
contract  price  to  the  contractor  should  impair 
the  rights  of  any  one  for  whose  benefit  the  bond 
was  given,  and  that  the  failure  of  the  board  of 
education  to  pay  materialmen  out  of  money  held 
back  from  the  contractor  as  it  was  authorized 
to  do  should  not  impair  such  rights;  tlie  only 
limitation  as  to  time  being  that  suit  could  not 
be  brought  against  the  surety  more  than  90 
days  after  the  completion  of  the  building. 
Held,  that  the  slight  extension  of  time  granted 
the  contractor  by  a  materialman  involved  in  the 
taking  of  notes  and  the  renewal  thereof  did  not 
release  the  surety,  where  such  extension  of  time 
resulted  in  no  damage  to  it. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  195,  196,  340; 
Dec  Dig.  «=>81.] 

4.  Schools  and  School  Districts  «=381  — 
Contracts  —  Bonos  —  Lia^iutt  to  Mate- 

BIALKAN. 

In  an  action  on  a  contractor's  bond  for  the 
value  of  materials  furnished  for  use  in  the  con- 
struction of  a  school  building,  if  damage  result- 
ed to  the  surety  from  the  implied  extension  of 
time  to  the  contractor  involved  in  the  taking  of 
notes,  this  was  a  matter  of  affirmative  defense, 
to  be  pleaded  and  established  by  proof. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  D^.  (§  195,  196,  340; 
Dec.  Dig.  <8=»81.] 

5.  ScHooiiS  AND  School  Districts  ^=>S1  — 
Contracts  —  Bonds  —  liiABiLiTT  to  Mate- 
rialman. 

In  such  action  the  fact  that  the  contractor 
was  declared  a  bankrupt  did  not  of  itself  show 
that  it  could  have  been  made  to  pay  the  ma- 
terialman's account  at  any  time  between  the 
date  it  was  declared  a  bankrupt  and  the  time 
the  materials  were  purchased. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g{  195,  196,  340; 
Dec.  Dig.  <8='81.] 

6.  Schools  and  School  Districts  €=>81— 
Contracts  —  Bonds  —  Liability  to  Maik- 

RIALUAN. 

Where  though  one  furnishing  materials  to 
a  contractor  for  use  in  the  construction  of  a 
school  building  also  sold  the  contractor  mate- 
rials for  use  on  other  ^obs  and  kept  all  of  the 
items  of  the  account  with  the  contractor  on  the 
same  page  of  the  ledger,  each  item  was  indi- 
vidnalfy^  designated  so  that  it  was  known  to 
which  job  each  item  belonged,  and  the  items 
for  materials  used  for  the  school  building  were 
few  and  easily  picked  out,  and  the  court  was 


able  to  easily  and  definitely  pick  them  ont  as 
well  as  the  payments  by  the  contractor,  which 
should  be  and  were  applied  towards  the  payment 
thereof,  there  was  no  such  commingling  of  the 
accounts  as  prevented  a  recovery  against  the 
surety  on  a  bond  given  by  the  contractor  i]i  con- 
nection with  the  school  building  contract. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  195,  196,  340; 
Dec.  Dig.  «s»81.] 

7.  Schools  and  School  Districts  «s>81— 
Contracts  —  Bonds- Liabhitt  to  Mate- 
rialman. 

In  an  action  for  the  value  of  materials  fur- 
nished a  contractor  for  use  in  the  construction 
of  a  school  building  against  the  contractor's 
surety,  the  failure  of  the  materialman  to  offer  to 
cancel  notes  taken  from  the  contractor  did  not 
defeat  a  recovery,  where  the  notes  were  over- 
due, and  were  not  taken  in  payment,  and  neither 
the  contractor  nor  the  surety  asked  to  have  them 
canceled,  as  the  materialman  could  not  assign 
them  to  an  innocent  holder  nor  recover  a  sec- 
ond satisfaction  thereon,  and  they  were  mere 
worthless  paper. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  195,  196,  340; 
Dec.  Dig.  <9=81.] 

8.  Schools  and  School  Districts  «5>81— 
Contracts  — Bonds  — LiABiLiTT  to  Mate- 
rialman. 

In  a  materialman's  action  against  the  sure- 
ty on  a  contractor's  bond,  it  would  not  be  pre- 
sumed that  the  contractor's  notes  were  taken 
by  the  materialman  as  payment  for  the  mate- 
rials, and  whether  they  were  so  taken  was  a 
question  for  the  jury. 

[Ed.  Note. — For  other  casesL  see  Schools  and 
School  Districts,  Cent  Dig.  H  195,  196,  840; 
Dec.  Dig.  <8=>81.] 

9.  Trial  «=5>386— Trial  bt  Ooubt— Declara- 
tions OF  Law — SuinciENCT. 

Where  defendant  did  not  aak  or  present  any 
specific  declarations  for  the  court  to  pass  upon, 
a  general  declaration  of  law  drawn  by  the  court 
from  the  facts  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  901,  902;   Dec  Dig.  »3>386.} 

Appeal  from  Clrcait  Court,  Jac&son  Coun- 
ty ;  Thomas  J.  Seebom,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  C.  A.  Burton  Machinery  Com- 
pany against  the  National  Surety  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Frank  Hagerman,  Clyde  Taylor,  and  Sam- 
uel R.  Freet,  all  of  Kansas  City,  for  appel- 
lant Orlffln  ft  Orr,  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  The  firm  of  Lewis  ft  Kltdt- 
en,  of  Kansas  City,  was  the  contractor  for 
the  heating  and  ventilating  apparatns  to  be 
famished  and  Installed  in  the  reconstmcted 
and  enlarged  high  school  building  of  Ft 
Smith,  Ark.,  at  the  contract  price  of  $41,720. 
The  contract  was  made  by  the  board  of  edu- 
cation, as  party  of  the  first  part,  with  the 
contractor,  as  party  of  the  second  part,  and 
the  defendant  herein  signed  said  contract,  as 
party  of  the  third  part  In  addition  to  the 
various  stipulations  relative  to  the  furnishing 
and  Installing  of  said  plant,  the  contractor 
agreed  with  the  school  board  to  pay  all  par- 
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ties  fnrnlsblng  labor  or  materials  used  In  the 
work.  And  for  the  faithful  performance  of 
all  the  terms,  agrreements,  stlpnlatlons,  con- 
ditions, and  covenants  in  said  contract  the 
contractor,  as  principal,  and  the  defendant, 
as  snrety,  in  consideration  of  all  the  prem- 
ises, Jointly  and  severally  bound  themselves 
in  the  sum  of  $10,430.  The  instmment  con- 
tained a  further  provision  that  this  bond  fea- 
ture of  the  contract  should  inure  to  the  bene- 
fit of  those  who  had  supplied  material  for,  or 
performed  labor  on,  said  work,  whether  by 
subcontract  or  otherwise. 

PlaintitCs,  with  knowledge  of  said  contract 
and  bond,  sold  to  the  contractor  material 
which  was  used  on  and  went  into  the  plant 
contracted  for,  to  the  amount  of  $3328.38, 
after  all  proper  credits  had  been  given.  Hie 
contractor  failed  to  pay  for  said  material, 
and  in  December,  1918,  went  into  bankruptcy 
before  the  completion  of  thtAr  Job.  Within 
the  time  provided  in  the  contract  and  bond 
the  plaintiff  brought  this  suit  on  same  to  re- 
cover for  said  material  so  furnished. 

The  answer  was:  First,  a  general  denial; 
second,  tliat  the  contractor  had  fully  paid 
plaintiff  for  said  material;  and,  third,  that 
pUlntlfF  did  not  keep  a  seimrate  account  of 
material  sold  to  the  contractor  for  said  school 
building,  but  commingled  said  account  with 
other  accounts  for  materials  sold  the  contrac- 
tor and  furnished  other  buildings  to  whlcb 
the  contract  and  bond  in  suit  bad  no  applica- 
tion, that  plaintiff  took  notes  from  the  con- 
tractor aggregating  the  grand  total  of  all 
said  accounts,  and  that  the  contractor  made 
indiscriminate  payments  thereon,  and  gave 
renewal  notes  for  the  balance  due,  so  that  It 
was  Impossible  to  tell  on  which  of  said  ac- 
counts the  payments  made  should  be  applied. 
These  two  affirmative  defenses  were  drailed 
by  the  reply. 
■  A  Jury  being  waived,  the  case  was  tried  by 
the  court,  and  special  findings  of  fact  were 
made.  The  judgment  was  for  plaintiff  In 
the  full  amount  sned  for.  The  court  found 
that  defendant  signed  the  contract  and  bond 
in  consideration  of  certain  premiums  paid  to 
It,  and  that  it  was  a  snrety  for  hire.  The 
court  also  found  that  the  materials  described 
and  sued  for  In  plalntifTs  petition  were  fur- 
nished to  the  contractor  for,  and  they  actual- 
ly went  into,  the  said  high  schciol  heating  and 
ventilating  system,  and  that  they  had  not 
been  paid  for.  The  evidence  unquestionably 
established  these  facts,  and  there  was  noth- 
ing to  the  contrary  as  the  defendant  intro- 
duced no  evidence;  so  that,  if  the  defendant 
can  escape  liability,  it  can  do  so  only  upon 
one  of  the  defenses  raised  in  its  answer. 

[1}  Defendant  cannot  escape  liability  be- 
cause the  plaintiff  did  not  file  with  the  cir- 
cuit clerk  of  the  county  in  which  the  high 
school  building  is  located  a  "Just  and  true 
account"  of  Its  Indebtedness  and  "a  correct  de- 
scription of  the  property  to  be  charged  with 
said  lien."  Section  4981  of  article  2  of  chap- 
ter 101,  Arkansas  Statutes  1904,  demands  this 


requirement  of  one  who  seeks  to  oMaln  a 
Hen  upon  the  property  Improved.  But  In  this 
case  plaintiff  is  not  seeldng  to  secure  a  lien. 
The  act  of  1911  of  the  Arkansas  Legislature 
(Session  Acts  Ark.  1911,  p.  482)  adding  three 
sections  to  said  article  2  which  provide  for  a 
bond  In  favor  of  those  furnishing  labor  or 
materials  upon  a  public  building  (to  whlcb 
no  lien  can  attadi)  does  not  require  the  ac- 
count to  be  filed  with  the  clerk.  And,  even 
If  the  addition  to  said  article  in  1911  does 
become  such  a  part  of  the  laws  of  1901  as 
to  make  the  whole  the  same  as  if  It  had  been 
originally  enacted  that  way,  still  the  require- 
ment that  a  true  account  and  a  description 
of  the  property  shall  be  filed  in  the  circuit 
clerk's  office  has  reference  to  those  who  would 
avail  themselves  of  the  lien  given  by  said  ar- 
ticle, and  not  to  those  suing  oa  a  bond  given 
in  lieu  of  a  lien  where  the  improvement  is  a 
public  building  on  whidi  no  lien  can  be  bad. 
Besides,  the  contract  and  bond  in  this  case 
does  not  have  to  depend  ni>on  any  statute  to 
give  either  validity  to  defendant's  engage- 
ment or  a  right  of  action  thereunder  to  the 
plaintiff.  The  contract  and  bond  Itself  Is  suf- 
ficient for  that  purpose  as  a  common-law  con- 
tractual obligation.  And  it  would  seem  that 
this  Is  what  the  Instrument  sued  on  herein 
really  is,  since  It  differs  from  the  bond  lire- 
scribed  in  the  statute  in  a  number  of  particu- 
lars as  to  amount  and  otherwise. 

[2,  S]  The  mere  fact  tliat  plaintiff  took 
notes  from  the  contractor  will  not  discharge 
the  defendant  from  liability.  The  court  found 
that  the  notes  were  merely  unsecured  collat- 
eral, and  were  not  accepted  as  payment  ot 
said  account.  And,  unless  they  were,  the 
mere  taking  of  the  notes  would  not  discharge 
the  defendant.  First  Nat.  Bank  v.  Leavitt, 
66  Mo.  562,  loa  dt  566;  United  States  ex 
rel.  V.  Axman  (O.  C.)  168  Fed.  982.  Even  in 
a  case  where  a  materialman's  Uen  is  sought, 
the  taking  of  a  note  merely  as  security  does 
not  of  Itself  release  the  lien.  Kauffman  Lum- 
ber Co.  V.  Christophel,  62  Mo.  App.  98.  The 
slight  extension  of  time  impliedly  involved 
In  the  taking  of  the  notes  and  the  renewal 
thereof  would  not  release  the  defendant  in 
this  case,  where  the  defendant  Is  Jointly  and 
severally  bound  with  the  principal.  Yates 
V.  Donaldson,  5  Md.  389,  61  Am.  Dec.  283; 
Guaranty  Co.  r.  Pressed  Brick  Co.,  191  U.  S. 
416,  24  Sup.  Ct.  142,  48  I/.  Ed.  242 ;  DoU  v. 
Crume,  41  Neb.  665,  59  N.  W.  806 ;  Shaw  v. 
McFarlane,  23  N.  C.  216;  Baglln  v.  TiUe 
Guaranty  &  Surety  Co.  (C.  C.)  166  Fed.  856. 
The  reason  an  extension  of  time  £;ranted  a 
principal  without  the  consent  of  the  surety 
releases  the  latter  is  because  the  surety  is 
bound  only  by  the  terms  of  his  written  con- 
tract, and,  if  those  are  varied  without  his  con- 
sent, it  is  no  longer  his  contract.  1  Brandt 
on  Suretyship  &  Guaranty,  {  376^  p.  720.  But 
In  the  case  at  bar  the  contract  spedfled  no 
time  when  the  contractor  should  pay  the  Mils. 
As  to  the  school  board  and  as  to  the  plaintiff, 
ttie  contractor  and  defendant  ^reed  that 
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they  wonld  pay  the  bills  unconditionally; 
that  Is,  without  any  stipulation  or  condition 
therein  that  the  defendant  would  do  so  U 
the  contractor  did  not  pay  them  when  tbey 
became  due.  It  cannot  be  said  that  this 
would  be  implied,  because  the  implication  Is 
the  other  way,  since  all  through  the  contract 
and  bond  are  provisions  saying  that  no  varia- 
tion from  the  manner  and  time  of  making 
payments  of  the  contract  price  by  the  board 
to  the  contractor  shall  Impair  the  rights  of 
any  one  for  whose  benefit  the  bond  Is  given, 
and  neither  shall  the  failure  of  the  board  to 
itself  pay  the  materialmen  out  of  money  held 
back  from  the  contractor,  although  It  Is  giv- 
en the  right  to  hold  back  a  part  of  such  price. 
The  defendant  therefore  did  not  limit  its 
liability  by  a  condition  that  the  materialmen 
must  insist  upon  their  money  from  the  con- 
tractor the  moment  It  was  due,  nor  did  de- 
fendant require  any  notice  of  failure  on  the 
part  of  the  contractor  to  pay  when  dufe 
The  only  limitation  as  to  time  was  that  suit 
oould  not  be  brought  against  defendant  aft- 
er the  expiration  of  90  days  from  the  com- 
pletion of  the  building,  which,  of  course, 
would  be  long  after  an  open  account  for  ma- 
terials would  become  due.  The  suit,  however, 
was  brought  within  that  time. 

[4,  8]  We  need  not  go  into  the  question  of 
whether  an  unreasonable  extension  of  time 
to  a  contractor,  which  results  in  damage, 
will  release  even  a  compensated  surety. 
Where  such  are  the  facts,  that  may  be  the 
rule,  especially  in  cases  where  the  surety 
Is  entitled  to  notice  of  anything  on  the  con- 
tractor's part  likely  to  Increase  the  loss,  as 
in  Henry  v.  Flynn,  36  Wash.  553,  79  Pac. 
42.  But  surely,  if  damage  to  the  defendant 
has  resulted  from  the  implied  extension  of 
time  in  this  case,  it  was  a  matter  of  af- 
firmative defense  to  be  pleaded  and  establish- 
ed by  proof.  This  was  not  done.  The  de- 
fendant's answer  says  nothing  about  damage 
from  extension  of  time.  Indeed,  it  says 
nothing  whatever  about  extension  of  time, 
except  as  it  may  be  Involved  by  implication 
In  the  statement  that  notes  were  taken  and 
renewed.  The  defendant  offered  no  evidence 
showing  that  It  was  damaged,  as  It  introduc- 
ed no  evidence  whatever.  The  fact  that  the 
contractor  was  declared  a  bankrupt  in  De- 
cember, 1913,  does  not  ot  Itself  show  that 
it  could  have  been  made  to  pay  plaintiff's 
account  at  any  time  between  that  date  and 
the  time  the  materials  were  purchased.  In 
addition  to  this,  the  trial  court  found  that 
there  was  no  proof  that  defendant  was  dam- 
aged and  says:  "No  presumption  of  injury 
can  be  indulged  and  no  proof  thereof  Is 
furnished."  , 

[6]  As  to  the  defense  of  commingling  of 
accounts,  the  facts  are  that,  while  the  items 
of  the  account  for  the  high  sdiool  building 
were  on  the  same  page  on  the  ledger  with 
Items  sold  the  contractor  for  other  Jobs,  yet 
each  item  was  individually  designated,  so 
that  it  was  known  to  which  Job  each  Item  be- 


longed. The  account  sued  on  was  for  boilers 
costing  $4,150  and  |22.51,  for  sundry  smaU 
extra  Uema,  less  freight  charges  and  pay- 
ments made  by  the  contractor.  These  vari- 
ous items  were  few  and  easily  picked  out, 
and  the  court  was  able  to  easily  and  def- 
initely pick  them  out,  as  well  as  the  amount 
of  the  payments  made  by  the  contractor 
which  should  be,  and  were,  applied  toward 
the  payment  of  said  account.  The  accounts 
therefore  were  not  commingled,  so  that  It 
could  not  be  determined  what  materials 
went  into  the  school  building,  or  so  that  de- 
fendant might  lose  the  benefit  of  any  pay- 
ment made  on  that  particular  Job.  The  case 
of  Schulenberg  v.  Robison,  5  Mo.  App.  561, 
la  dted  by  defendant  in  support  of  its  con- 
tention in  this  regard,  but  the  facts  are  so 
different  as  to  make  that  case  inapplicable 
here.  In  that  case  It  could  not  be  determined 
what  items  should  go  against  defendant 
therein,  as  no  account  thereof  was  kept  as 
the  statute  required.  The  court  refused  to 
go  into  a  long  investigation  of  the  plaintiff's 
books  to  unravel  the  puzzle,  and  the  appel- 
late court  sustained  the  court  in  such  refus- 
aL  And  this  was  all  that  was  decided. 
Compound  Lumber  Co.  v.  Fehlhammer  Plan- 
ing Mill  Co.,  59  Mo.  App.  661,  loc.  clt.  664. 
The  placing  of  the  separate  items  of  a  sale 
of  material  for  one  improvement  in  an  ac- 
count on  a  materialman's  ledger  along  with 
other  items  for  another  improvement  will  not 
defeat  even  a  lien,  where  the  separate  items 
are  propBt]y  identified  by  the  separate  en- 
tries; that  is,  80  put  down  on  each  entry  as 
to  show  to  what  particular  Job  they  belong. 
Kaufman,  etc.,  Lumber  Coi  t.  Christophel,  69 
Mo.  App.  80,  loc.  dt  88;  Kauffman,  etc 
Lumber  Co.  v.  Chrlst<v>hel,  dZ  Mo.  App.  99. 
On  this  feature  of  the  case  the  trial  court, 
in  its  special  findings  of  fact,  says: 

"Od  the  issue  of  commingling  of  accounts,  it 
is  sufficient  to  say  that  the  book  account  was 
not  only  capable  o£  easy  separation  but  that 
the  same  was  actually  done." 

As  said  In  Baglin  v.  Title  Guaranty  ft 
Surety  Co.  (G  C)  166  Fed.  356,  lot  clt  363, 
there  Is  no 

"Reason  to  be  astute  in  looking  about  for 
flaws  that  may  invalidate  the  transaction.  The 
defendant  Is  not  entitled  to  the  tender  considera- 
tion that  is  accorded  to  an  individual  surety 
who  is  a  mere  yolnnteer.  Surety  companies  are 
not  to  be  80  described ;  they  are  insurers,  paid 
for  their  services,  bound  by  contracts  which  are 
usually  carefully  drawn  by  themselves,  and,  as 
a  general  rule,  satisfactorily  secured  by  coun- 
ter  indemnity.  They  perform  a  most  useful,  and 
indeed,  according  to,  modern  custom,  an  indis- 
pensable, function  in  the  business  and  legal 
world,  but  they  differ  so  much  from  an  individ- 
ual surety  of  the  ordinary  type  as  to  render  in- 
applicable some  of  the  reasons  that  have  led 
the  courts  to  guard  the  rights  of  the  individual 
surety  with  jealous  care." 

See,  also.  Rule  v.  Anderson,  160  Mo.  App. 
347,  142  S.  W.  358. 

[7]  It  is  further  contended  that,  as  plain- 
tiff did  not  offer  to  cancel  the  notes,  ther» 
can  be  no,  recovery  against  the  defendant. 
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Wben  the  notes  were  renewed,  the  originals 
were  delivered  to  the  contractor,  a'ud  the  re- 
newal notes  were  produced  by  plaintiff  at 
the  trial,  and  were  offered  in  evidence  by 
defendant  They  were  long  since  past  due 
and  unpaid.  Plaintiff  cannot  assign  them  to 
an  innocent  holder,  nor  can  plaintiff,  after 
recovering  satisfaction  of  the  account  herein, 
obtain  a  seccmd  satisfaction  on  the  notee. 
Neither  the  contractor  nor  the  defendant 
asked  to  have  them  canceled.  They  were  not 
taken  in  payment  of  the  account;  and,  bo 
far  as  can  be  seen,  they  are  mere  worthless 
paper,  and  in  no  event  are  enforceable 
against  the  maker.    27  Cyc.  271. 

[8]  It  is  not  to  be  presumed  that  the  notes 
were  taken  as  payment  of  the  account;  for 
even  in  the  states  where  the  acceptance  of 
a  promissory  note  is  presumed  to  be  a  pay- 
ment of  the  account  this  presumption  is 
overcome  by  the  fact  that  the  talcing  of  the 
note  as  payment  would  deprive  the  credi- 
tor taking  the  note  of  the  substantial  bene- 
fit of  some  security.  27  Cyc.  272.  The 
question  of  whether  the  notes  were  taken  as 
payment  is  one  for  the  jury,  27  Oyc.  272. 
And  the  trial  court  found  they  were  not  so 
taken.  We  are  unable  to  see  how  the  rights 
of  the  defendant,  are  affected  by  the  mere 
failure  to  cancel  the  notes,  since,  in  reality, 
the  cause  of  action  on  which  plaintiff  is  su- 
ing in  this  case  is  one  arising  on  the  contract 
and  bond  for  the  failure  of  the  contractor 
to  pay  for  the  materials  furnished,  no  matter 
how  that  indebtedness  may  be  evidenced. 

[II  Lastly,  it  is  contended  that  the  court 
did  not  make  findings  upon  all  controlling  is- 
sues of  fact,  and  did  not  state  its  conclusions 
of  law  sQ>arate  from  the  findlQgs  of  fact. 
We  think  the  court  did  make  a  finding  of 
fact  upon  every  issue  raised  by  the  pleadings 
and  necessary  to  a  complete*^etermlnation 
of  the  case.  The  defendant  did  not  ask  or 
present  any  specific  declarations  for  the 
court  to  pass  upon.  In  the  absence  of  such, 
the  general  declaration  of  law  drawn  by 
the  court  from  the  facts  Is  sufficient  Coch- 
ran V.  Thomas,  131  Mo.  258,  33  B.  W.  6; 
Nichols  T.  Carter,  49  Ma  App.  401.  loc.  dt 
406. 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed;  and  it  is  bo  ordered. 
The  other  Judges  concur. 


FIKST  NAT.  BANK  OF  APPLETON  OITT 
V.  GRIFFITH  et  aL     (No.  11104.) 

(E^nsas    Cll?    Court   of   Appeals.      MissourL 

Jan.  17,  1916.     Rehearing  Denied 

Feb.  7,  1916.) 

1.  Attachment   ^=»122—Psoceeoinos— Affi- 
davit. 

Where  the  original  affidavit  for  an  attach- 
ment was  a  nullity,  it  cannot  be  amended  so  as 
to  justify  the  issuance  of  the  attachment,  though 
Rev.  St  1909,  S  2341,  authorizes  the  amendment 
of  affidavits  for  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  H  823-337 ;   Dec.  Dig.  (8=122.] 


2.  Attachment  ®=»73— Issuance  of  Writ— 
jubisoiction. 

Jurisdiction  over  the  subject-matter  of  an 
attachment  is  obtained  by  levy  thereon  of  a 
writ  properly  issued. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  §i  200,  201;  Dec.  Dig.  «=>73.] 

3.  Apfeabanck  «=»24— Attachment. 

In  a  suit  where  defendant's  property  was 
attached,  defendant's  appearance  and  filing  of  a 
plea  to  abate  the  attachment  will  not  give  the 
court  jurisdiction  over  the  attachment,  where 
the  affidavit  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  H  118-143 ;   Dec  f)ig.  ®=>24.] 

4.  Action  «=384  —  Commencement  —  Sesvict 
OF  Summons. 

Where  there  was  no  direction  to  the  clerk 
to  delay  issuance  of  summons  in  an  action,  suit 
was  commenced  the  moment  the  petition  was 
filed. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  725-734;  Dec.  Dig.  <&=>64.] 

5.  Attachment  «=20— Issuance  of  Wbit— 
Validity. 

Rev.  St.  1909,  i  2294,  defines  the  gronnda 
for  an  attachment,  while  section  2298  requires 
the  filing  of  an  affidavit  and  bond  for  the  issu- 
ance of  the  writ ;  section  2306  declaring  plain- 
tiff in  any  civil  action  which  shall  have  been 
commenced  by  summons  and  without  original  at- 
tachment may  before  final  judgment  sue  out  an 
attachment  upon  filing  an  affidavit  and  bond. 
In  an  action  on  a  note  there  was  no  direction 
that  summons  should  not  be  served  at  the  time 
the  petition  was  filed,  though  the  affidavit  for 
attachment  was  not  signed.  Several  days  after 
the  filing  of  the  petition,  and  after  defendant  had 
filed  a  motion  to  dismiss  the  attachment  because 
no  affidavit  had  been  filed,  an  affidavit  for  at- 
tachment in  proper  form  duly  signed  was  filed, 
and  the  court  made  an  entry  issuing  the  writ 
Held  that,  though  a  writ  bad  been  issued  when 
the  petition  was  filed,  yet,  as  it  did  not  appear 
to  have  been  served,  and  as  a  plaintiff  might  aft- 
er the  commencement  of  the  action  sue  out  a 
writ  of  attachment,  the  second  writ  is  valid,  and 
will  be  considered  as  the  first  attachment;  the 
second  affidavit  not  being  considered  as  an 
amendment  of  the  one  unsigned. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §|  52,  53 ;  Dec.  Dig.  «=20.] 

6.  Attachment  €=>134— Wbit— Appboval  of 
Bond. 

Where  the  court  after  the  filing  of  an  affi- 
davit and  bond,  ordered  a  writ  of  attachment  to 
issue,  it  impliedly  approved  the  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {  377;    Dec.  Dig.  <S=>184.] 

7.  Appeal  and  Ebbob  <S=»920— Review— Pbb- 
sumptions. 

Where  the  court  ordered  an  attachment 
to  issue,  it  will  be  presumed  that  it  .approved 
the  attachment  bond,  though  approval  is  not 
shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3714-3721;  Dec.  Dig.  «=> 
920.] 

8.  Attachment    ©=>138    —    Objections    — 
Waiveb. 

By  filing  a  plea  in  abatement  to  a  writ  of 
attachment  defendant  waived  any  defect  arising 
ont  of  the  court's  failure  to  approve  the  bond. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent.  Dig.  |§  385^87;    Dec.  Dig.  <g=>138.] 

9.  Appearance  «=>24^Attachment— Sebvioe 
OF  Wbit — Waives. 

While  the  filing  of  a  plea  In  abatement  to 
an  attachment  and  an  answer  to  the  merits  to 
the  principal  suit  will  not  confer  jurisdiction 
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over  tha  property  attached,  yet,  In  view  of  Rev. 
St.  1900,  g  2329,  declaring  that,  when  defendant 
appeara,  the  judgment  and  execution  shall  hold 
not  only  the  property  attached,  but  all  other 
property  of  defendant,  defendant's  appearance 
and  filing  of  a  plea  in  abatement  is  a  waiver  of 
nonservice  of  tiie  writ  upon  him. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  118-143 ;  Dec.  Dig.  «=»54.] 

10.  OABNisHioiNT  ^=3236— Claikants— Duty 

OF. 

Where  land  of  the  principal  debtor  which 
was  attached  was  sold  under  deed  of  trust,  and 
the  surplus  in  the  bands  of  the  trustee  was  gar- 
nished, it  was  the  duty  of  one  claiming  the  sur- 
plus as  grantee  of  the  principal  debtor  to  appear 
and  set  up  her  claim,  and,  if  not  done,  judg- 
ment disposing  of  the  surplus  is  conclusive. 

[B}d.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  |{  423-427,  443,  444,  447,  450-452; 
Dec.  Dig.  «=>235.] 

11.  Gabnibidiknt  9=3235  —  Pboceedinob  — 
Bights  of  Gabnishke. 

Rev.  St.  1009,  S§  2439,  2440,  authorize  a 
garnishee  to  set  up  in  liis  answer  that  there  are 
rival  claimants  to  the  fund,  and  to  have  them  in- 
terplead but  if  the  claimants  be  notified  and  do 
not  appear  and  interplead,  averments  in  the  an- 
swer concerning  the  rights  of  such  claimants  will 
be  disregarded,  and  the  judgment  will  be  a  com- 
plete protection  to  the  garnishee. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Gent.  Dig.  gf  423-427,  443,  444,  447,  450-462 ; 
Dec.  Dig.  «s»235.] 

12.  Attachhemt    «=>91— Affidavits— Suffi- 

OIENOT. 

An  affidavit  for  attachment  was  valid, 
though  the  caption  named  the  county  of  the  prin- 
cipal case,  and  the  jurat  of  the  affidavit  showed 
that  it  was  taken  in  another  county  where  the 
notary  was  authorized  to  administer  oaths. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  8§  231-237 ;   Dec.  Dig.  «=»01.] 

Johnson,  J.,  dissenting. 

Error  to  Circuit  Court,  Bates  County;  G. 
A.  Calvlrd,  Judge. 

Action  by  the  First  National  Bank  of  Ap- 
pleton  City  against  B.  P.  Griffith,  In  which 
Catherine  Griffith  Interpleaded.  There  was  a 
judgment  for  plaintiff,  and  defendant  and  In- 
terpleader bring  error.    Affirmed. 

Clarence  I.  Spellman,  of  Kansas  City,  for 
plaintiffs  in  error.  Parks  &  Son,  of  Clinton, 
and  Silvers  &  Silvers,  of  Butler,  for  defend- 
ant in  error. 


TRIMBLE,  J.  This  was  a  suit  brought  by 
tbe  First  National  Bank  of  Appleton  City 
against  B.  P.  GriflSth  on  two  promissory  notes 
aggregating  a'bout  $6,000.  A  writ  of  attach- 
ment was  issued  in  aid  thereof  and  levied  up- 
on certain  real  estate  and  personal  property 
belonging  to  Griffith;  and  one  J.  M.  Bums 
was  summoned  as  garnishee.  Griffith  ap- 
peared and  filed  a  plea  in  abatement  denying 
the  alleged  grounds  of  the  attachment,  and 
also  filed  answer  to  the  merits.  The  bank 
filed  a  reply  to  the  answer  on  the  merits. 
Upon  a  trial  of  the  issue  raised  by  the  plea 
In  abatement  the  bank  obtained  a  verdict  and 
judgment  sustaining  the  attachment.  Aftet^ 
wards  the  suit  was  tried  on  the  merits,  and 
the  bank  obtained  Judgment  on  both  notes. 


No  motion  for  new  trial  was  made  nor  was 
any  Mil  of  exceptions  filed.  The  defendant, 
Griffith,  and  his  wife,  as  Interpleader,  there- 
upon sued  out  a  writ  of  error  In  this  court, 
and  brought  the  case  here  on  the  record  prop- 
er, and  on  a  stipulation  entered  into  between 
the  parties  in  this  court.  The  sole  conten- 
tion of  the  parties  who  sued  out  the  writ  of 
error  is  that  the  trial  court  obtained  no  juris- 
diction to  proceed  in  the  case,  and  that,  for 
that  reason,  all  steps  taken  therein  were  co- 
ram non  jndlce  and  void.  This  view  is  bot- 
tomed upon  the  theory  that  the  writ  of  at* 
tachment  was  Issued  upon  an  affidavit  amen- 
datory of  a  former  affidavit  which  was  an 
absolute  nullity,  and  therefore  could  not  be 
amended. 

[1-S]  It  may  toe  conceded  at  once  tliat.  If 
the  plaintiffs  in  error  are  right  in  their  prem- 
ise, then  their  conclusion  is  right ;  for  a  thing 
which  is  nothing  cannot  be  amended  so  as 
to  be  something.  If  the  writ  of  attachment 
levied  upon  the  property  and  by  which  it  wAs 
seized  was  Issued  upon  an  affidavit  which 
sought  to  amend  something  wliich  bad  no  ex- 
istence, then  the  writ  Itself  was  a  nullity,  and 
the  court  obtained  no  jurisdiction  over  the 
res,  the  pr<9erty  attached.  Jurisdiction  over 
the  subject-matter  of  an  attachment  is  ob- 
tained by  the  levy  thereon  of  a  writ  properly 
issued.  Hardin  v.  Lee,  61  Mo.  241.  A  valid 
writ  cannot  be  issued  unless  the  statutory 
affidavit  has  been  filed.  Such  an  affidavit  is 
an  Indispensable  prerequisite  to  the  issuance 
of  a  valid  attachment  vrrlt  Norman  v.  Penn- 
sylvanU  Fii«  Ins.  Co.,  237  Mo.  576,  141  S.  W. 
618.  If  the  affidavit  filed  is  Indeed  an  affida- 
vit, but  is  mettHy  Insufficient  in  some  one  or 
more  features  thereof,  the  statute  provides 
that  it  may  be  amended.  Section  2341,  R.  S. 
Mo.  1900 ;  Avery  v.  Good,  U4  Mo.  290,  21  & 
W.  816 ;  Maurer  v.  Phillips,  182  Mo.  440,  168 
S.  W.  669.  But,  where  a  writ  of  attaclunent 
is  Issued  and  levied  without  an  affidavit,  or 
(wMch  is  the  same  thing)  upon  a  paper  pur- 
porting to  be  an  affidavit,  but  which  in  fact 
is  not,  the  writ  ia  void,  and  cannot  be  gat- 
vaniised  into  life  by  the  filing  of  an  affidavit 
amending  an  affidavit  which  never  existed. 
And  the  levying  of  such  a  writ  cannot  confer 
jurisdiction  over  the  subject-matter  of  the  at- 
tachment— ^L  e.,  the  property  seized-  ThiM 
National  Bank  v.  Oarton,  40  Ma  App.  113; 
Hargardine  v.  Van  Horn,  72  Mo.  370.  The 
principle  that  the  failure  to  comply  with  the 
statutory  prerequisites  is  fatal  to  the  juris- 
diction is  also  announced  in  Purcell  v.  Mer- 
rick, 172  Mo.  App.  412,  168  S.  W.  478.  Nor 
does  the  appearance  of  the  attachment  de- 
fendant confer  jurisdiction  over  the  proper- 
ty seized.  Third  National  Bank  v.  Garton, 
supra.  Such  appearance  would  give  jurisdic- 
tion over  the  person  of  the  defendant,  but 
this  would  have  no  effect  in  giving  validity 
to  the  attachment  part  of  the  suit  We 
therefore  readily  concede  that,  if  plaintiffs 
in  error  are  right  In  their  premise  that  the 
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attachment  writ  by  which  the  property  was 
seized  was  issued  upon  an  affidavit  amenda- 
tory of  a  paper  pnrxKirting  to  be  an  affidavit, 
but  which,  neither  in  fact  nor  In  law,  was  &u 
affidavit,  then  all  proceedings  In  the  attach- 
ment feature  of  the  suit  were  coram  non  ju- 
dice  and  void.  But  are  the  plaintiffs  in  error 
right  in  their  premise?  This  requires  here  a 
statement  of  the  facts. 

On  May  23, 1911,  the  bank  filed  its  petition 
against  Griffith  In  the  circuit  court  of  Bates 
county  asking  for  Judgment  on  the  two  prom- 
issory notes  aforesaid.  On  the  same  day 
plalnUff  filed  a  bond  in  attachment,  and  also 
filed  a  paper  which  was  in  the  form  of  an 
affidavit^  but  neither  the  affidavit  nor  the 
Jurat  thereto  was  signed.  Now,  although  on 
the  same  day  a  writ  of  attachment  was  is- 
sued, yet,  so  far  as  the  record  discloses,  noth- 
ing was  done  with  this  writ  of  attachment. 
No  return  was  made  on  it  by  the  sheriff,  and 
this  fact  is  affirmatlTely  Shown  by  the  record. 

On  May  27,  1911,  within  four  days  after 
the  filing  of  the  petition,  defendant,  Griffith, 
api)eared  and  filed  a  motion  to  dismiss  the 
attachment  because  no  affidavit  had  been 
filed.  This  moti<Hi  was  never  acted  upon  in 
any  way.  Three  days  later,  to  wit.  May  SO, 
1911,  the  bank  filed  In  court  an  affidavit  for 
attachment  in  proper  form,  duly  signed  and 
sworn  to  by  its  cashier,  who  swore  that  he 
was  such  officer,  and  that  he  made  the  affida- 
vit for  and  on  behalf  of  the  bank.  Neither 
the  affidavit  nor  the  order  in  reference  to  its 
filing  said  anything  about  a  former  affidavit, 
nor  that  it  was  made  or  filed  as  an  amend- 
ment The  record  entry  of  the  court  is  as 
follows: 

"Now  on  this  day  comes  plaintiff  herein  by 
attorney  and  files  his  affidavit  in  attachment. 
Whereupon  it  is  ordered  by  the  court  that  writ 
of  attachment  issue  to  Bates  connty,  Mo., 
against  the  defendant." 

The  writ  was  thereupon  Issued.  In  addi- 
tion to  its  direction  to  attadi  the  defendant, 
Griffith,  by  his  lands  and  tenements,  goods, 
chattels,  moneys,  credits,  evidences  of  debt, 
and  effects,  or  so  mudi  thereof  as  would  be 
snfiSdent  to  secnre  the  amount  of  plaintlfT's 
demand,  it  directed  the  sheriff  to  summon  E. 
P.  Griffith  to  appear  and  answer  at  the  next 
term  to  be  begun  and  held  on  the  first  Mon- 
day of  October  following,  and  also  to  sum- 
mon every  person  as  garnishee  in  whose 
bands  any  evidences  of  debt  were  found. 
This  writ  was  duly  levied  npon  certain  per- 
sonal property,  and  also  upon  two  tracts  of 
real  estate  in  Bates  county,  all  as  the  prop- 
erty of  said  B.  P.  Griffith,  as  shown  by  the 
retam  of  the  sheriff  thereon.  The  return 
further  recites  that  on  the  28th  of  July,  1911, 
the  sheriff  summoned  J.  M.  Barns  as  gar- 
nishee, attaching  In  his  bands  all  surplus 
money  arising  from  the  foreclosure  of  a  deed 
of  tmst  on  the  first-described  .tract  of  real 
estate  attached.  This  first-described  tract  con- 
sisted of  40  acres,  and  was  owned  by  B.  P. 
Griffith,  but  during  the  lifetime  of  his  first 
wUe  he  bad  incumbered  It  with  a  deed  of 


trust  to  Burns  as  trustee  for  one  BaskervUIe 
to  secure  a  note  for  $1,000.  The  first  wife 
died,  and  Griffith  married  again.  The  deed 
of  trust  was  foreclosed  by  Bums,  as  trustee, 
on  July  28, 1911,  and  the  land  brought  $1,450 
cash.  It  was  this  surplus  above  the  note  that 
Bums  held  and  for  which  he  was  garnisheed. 
There  can  be  no  question  that  Bums  was  du- 
ly summoned  as  garnishee,  and  that  he  did 
not  volunteer  as  a  stranger  as  claimed  by  the 
plaintiffs  In  error;  for,  in  addition  to  the 
recitals  in  the  writ  and  return  thereon,  the 
stipulation  filed  by  the  parties  In  this  court 
recites  that: 

"On  the  same  day,  to  wit,  July  28,  1011,  the 
plaintiff  bank  caused  a  summons  in  garnishment 
m  aaid  cause  to  be  issued  and  duly  served  upon 
the  said  J.  M.  Burns,  trustee,  who  in  due  time 
entered  his  appearance,  and  filed  his  answer  as 
garnishee." 

It  seems  that  shortly  before  the  bringing 
of  the  suit  herein  by  the  bank  Griffith  and 
his  second  wife,  Catherine  Griffith,  made  a 
deed  without  consideration  to  one  James  T. 
Mahoney,  purporting  to  convey  said  40-acre 
tract  subject  to  said  deed  of  trust  There- 
after Mahoney,  also  without  consideration, 
made  a  quitclaim  deed  to  it  to  Catherine 
Griffith.  Consequently  Bums,  in  his  answer 
as  garnishee  filed  at  the  October  term,  1911, 
set  up  the  foreclosure  of  the  deed  of  trust 
and  that  he  held  a  surplus  of  $304.11  above  . 
the  note  and  costs  of  foreclosure,  and  that 
this  surplus  was  claimed  by  Mahoney,  by 
Catherine  Griffith,  by  the  defendant  B.  P. 
Griffith,  and  by  the  plaintiff  bank.  The  an- 
swer then  prayed  that  all  of  said  parties  be 
ordered  to  appear  and  interplead  or  present 
their  resi)ective  claims  to  said  fund.  Pursu- 
ant to  this  prayer  in  Bums'  answer,  the 
court  made  an  order  directing  him  to  pay  the 
money  into  court  which  he  did,  and  he  was 
thereupon  discharged.  The  court  also  made 
an  order  and  caused  summons  to  be  Issued  to 
Catherine  Griffith,  James  T.  Mahoney,  and 
B.  P.  Griffith  ordering  them  to  come  into 
court  and  Interplead  for  said  $304.11,  the  sur- 
plus proceeds  of  the  foreclosure.  A  copy  of 
this  order  and  summons  was  duly  served  up- 
on each  of  them.  Mahoney  filed  a  disclaimer. 
Catherine  Griffith  and  E.  P.  Griffith  refused 
to  Interplead,  and  made  default 

At  the  October  term,  1911,  E.  P.  Griffith 
appeared  in  the  original  case  and  filed  a  plea 
in  abatement  denying  the  facts  alleged  as 
grounds  for  attachment  At  the  February 
term,  1912,  the  plea  in  abatement  was  tried, 
resulting  In  a  verdict  and  Judgment  sustain- 
ing the  atta<Shment  Thereafter  B.  P.  Grif- 
fith filed  a  second  amended  answer  to  the  suit 
on  the  merits,  and  that  issue  was  also  tried, 
resulting  in  a  Judgment  A>r  the  bank  as  here- 
inbefore stated. 

After  these  issues  on  the  plea  in  abatement 
and  on  the  merits  had  been  determined  in 
favor  of  the  bank,  the  coart  then  proceeded 
to  hear  and  determine  the  question  raised  by 
its  order  of  interidea,  namely,  as  to  who  was 
entitled  to  the  money  whidi  had  been  gar- 
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niaheed  in  tbe  hands  of  Bnms  and  which  he 
had  paid  into  court  The  bank  appeared,  but 
Catherine  Griffith  and  B.  P.  Griffith,  although 
duly  served  with  the  order  and  summona  aa 
hereinbefore  stated,  did  not  appear,  while 
Mahoney  filed  a  disclaimer.  The  court  found 
that  the  deed  from  H.  P.  Griffith  to  Mahoney 
and  the  deed  from  Mahoney  to  Catherin  Grif- 
fith were  both  fraudulent  and  void,  that  they 
were  made  without  consideration  and  for  the 
purpose  of  Iiindering  and  delaying  the  credi- 
tors of  said  E.  P.  Griffith,  and  that,  as  the 
bank  had  obtained  Judgment  on  the  attach- 
ment, and  also  on  the  merits,  for  the  sum  of 
$6,485.25,  it  was  entitled  to  the  money  gar- 
nlsheed  in  Burns'  bands,  and  awarded  It  to 
the  bank  to  be  applied  upon  its  Judgment 

With  these  facts  stated,  we  are  now  in  a 
position  to  take  up  the  contention  of  the 
plalntlfifs  in  error  that  the  proceedings  were 
coram  non  Jndlce  and  void.  Of  course,  such 
contention  could  be  applicable,  if  at  all,  only 
to  the  attachment  proceedings  and  matters 
dependent  thereon.  It  could  not  possibly  ap- 
ply to  the  Judgment  on  the  merits,  since  Ju- 
risdiction over  the  person  of  the  defendant, 
B.  P.  Griffith,  was  conferred  when  be  filed  an 
answer  and  contested  that  issue.  It  will  be 
understood,  therefore,  that  in  speaking  of  the 
question  whether  or  not  jurisdiction  was  ob- 
tained, we  have  reference  to  Jurisdiction  over 
the  res  in  the  attachment  proceedings  and  in 
all  proceedings  dependent  thereon. 

The  trouble  with  the  contention  of  the 
plaintiffs  in  error,  the  Griffiths,  Is  that  it  as- 
sumes that  the  Jurisdiction  of  the  court  over 
the  attached  property  depends  somewhat  up- 
on the  first  writ  issued,  and  that  the  affidavit 
filed  by  plaintiff  was  an  attempted  amendment 
of  a  step  necessary  to  be  taken  to  obtain  the 
first  writ  but  which,  in  fact,  was  not  taken. 
It  also  proceeds  on  the  assumption  tliat  the 
filing  of  the  petition  was  not  the  commence- 
ment of  a  suit  by  summons,  and  that  the  sub- 
sequent filing  of  an  afiidavit  would  not  au- 
thorize the  issuance  of  a  valid  writ  But  it 
must  be  borne  constantly  in  mind  that  no 
levy  was  made  under  the  first  writ,  nor  did 
the  levy  that  was  made  Iiave  anything  to  do 
with  said  first  writ  The  levy  that  was  made 
was  under  the  second  writ  and  that  was  is- 
sued upon  an  affidavit  filed,  not  as  an  amend- 
ment of  anything,  but  as  a  separate  and  dis- 
tinct step,  sufficient  in  itself,  and  indei)eudeat 
of  any  former  step  attempted  or  intended  to 
be  made.  There  is  no  effort  to  have  the  sec- 
ond writ  relate  back  to  the  date  of  the  first 
nor  does  the  court's  Jurisdiction  over  the  res 
depend  in  any  way  on  said  first  writ. 

The  bank,  by  filing  its  petition  on  the  two 
notes,  had  instituted  its  suit  There  was  a 
suit  then  pending.  Sectiim  2306,  R.  S.  Mo. 
1909,  provides  that: 

"The  plaintiff  in  any  civil  action  which  shall 
have  been  commenced  by  summons,  and  without 
original  attachment,  may,  at  any  time  pending 
the  suit  and  before  final  judgment,  sue  out  an 
attaelunent  in  such  action,  on  filing  an  affidavit 


and  bond,  as  required  in  cases  of  original  attach- 
ment" 

[4,5]  There  was  no. direction  to  the  clerk 
to  withhold  or  delay  the  issuance  of  sum- 
mons. Hence  a  suit  on  the  note  was  com- 
menced the  moment  the  petition  was  filed. 
Matthews  v.  Stephenson.  172  Mo.  App.  220, 
loc  cit  228,  167  S.  W.  887.  But  if  the  Is- 
suance of  summons  was  necessary  in  order 
to  constitute  the  suit  one  "commenced  by 
summons,"  within  the  meaning  of  section 
2306,  then  there  was  such  a  suit  pending, 
since  the  first  writ,  Issued  by  the  derk  im- 
mediately on  the  filing  of  the  petitiou  was 
a  writ  of  summons,  and  was  valid  as  sucli, 
though  the  attachment  feature  thereof  was 
wholly  Invalid.  Consequently,  under  sectioa 
2306,  the  bank  was  entitled  to  a  writ  of  at- 
tachment when  it  filed  its  affidavit  therefor. 
This  was  the  final  step  required  by  the  at- 
tachment statutes.  SecUons  2294,  2298,  2306, 
R.  S.  Mo.  1909.  The  suit  had  been  commenced 
by  summons,  a  bond  had  been  filed,  and  now 
the  final  step  had  been  taken  by  the  filing 
of  the  affidavit  The  fact  that  the  bank  in- 
tended to  bring  an  attachment  suit  at  first 
makes  no  difference.  As  a  matter  of  fact 
and  of  law,  it  did  not  bring  an  attachment 
suit.  Nothing  was  actually  commenced  more 
than  an  ordinary  suit  by  summcms.  Every- 
thing beyond  that  was  only  so  much  waste 
paper.  Consequently  the  court  had  authority 
to  order  the  second  writ  to  issue.  It  was  a 
valid  writ,  and,  since  the  levy  was  made 
abd  the  property  was  seized  under  this  writ, 
the  court  obtained  Jurisdiction  over  the  prop- 
erty attached. 

[6-1]  The  court.  In  ordering  the  writ  to 
Issue,  thereby  impliedly  approved  the  bond. 
It  has  been  held  that  where  the  clerk  re- 
ceives the  bond  and  issues  the  writ  the  bond 
is  thereby  approved.  Whitman  Agricultural 
Ass'n  V.  Nati<Mial  Railway,  etc.,  Aaa'n,  46  Ho. 
App.  90.  Much  more  reason  Is  there  for 
presuming  that  the  court,  since  it  ordered 
the  writ  to  issue,  must  have  approved  the 
bond,  although  the  record  does  not  disclose 
the  entry  ot  a  formal  order  of  ai^rovaL 
But,  if  the  absence  of  a  formal  order  of 
approval  constituted  a  technical  defect  in 
the  proceedings  leading  up  to  the  issuance 
of  the  writ,  still  such  objections  to  the  writ 
are  waived  by  the  filing  of  the  plea  in  abat»- 
ment.  Hmderson  v.  Drace,  SO  Mo.  358; 
Scully  T.  CSox,  76  Mo.  App.  663;  Ellis  ▼. 
Lamme,  42  Mo.  163;  Hubbard  v.  Slavens, 
218  Mo.  598,  loc.  dt  618,  117  S.  W.  1104: 
Hudson  V.  Gaboon,  198  Mo.  647,  loc.  cit  567, 
91  S.  W.  72.  Besides,  even  if  the  bond  was 
insufficient  in  that  it  was  not  formally  ap- 
proved. It  Is  too  late  after  judgment  on  a 
plea  In  abatement  filed  to  raise  such  objec- 
tion. Englehart,  etc.,  Co.  v.  Bnrrell  Sisters, 
66  Mo.  App.  117. 

[I]  Nor  can  E.  P.  Griffith  claim  ladc  of 
jurisdiction  over  his  person  because  the  re- 
turn of  the  sheriff  says  nothing  about  the 
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service  of  summons  or  of  attacbment  iip<ni 
blm.    Sectkm  2S29,  R.  8.  Mo.  1909,  saye: 

"When  the  defendant  *  •  *,  appears  to  the 
action  •  *  •  the  jndgment  and  execution 
•hall  hold,  not  only  the  property  attached,  hot 
the  other  property  of  the  defendant." 

So  tb&t.  although  the  filing  of  a  plea  in 
abatement  and  of  an  answer  to  the  merits 
will  not  confer  Jurisdiction  over  the  prop- 
erty attached,  yet  the  appearance  of  defend- 
ant and  the  filing  of  such  matters  will  cure 
the  omission  to  serve  the  writ  personally  on 
the  defendant.  Such  appearance  wUl  not 
cure  the  omission  to  make  a  valid  levy  and 
seizure  of  property,  but  it  will  cure  the  fail- 
ure to  obtain  personal  service  on  the  de- 
fendant. Being  sui  juris,  he  could  waive 
the  service  of  the  summons  on  him,  and  he 
did  so  when  he  appeared  and  filed  his  plea 
and  answers.  State  ex  rel.  v.  Spencer,  164 
Mo.  48,  loc.  cit  65,  68  S.  W.  1118;  Davison 
V.  Hough,  165  Mo.  661,  65  S.  W.  731 ;  Cuny 
V.  Trinity  Zinc  4  Lead,  etc.,  Co.,  167  Mo. 
App.  423,  130  S.  W.  212;  Evans  v.  King,  7 
Mo.  411 ;   Whiting  v.  Budd,  6  Mo.  443. 

[II,  11]  If  the  property  was  levied  upon 
and  seized  under  a  valid  writ,  then  the 
court  obtained  Jurisdiction  over  the  property 
not  only  as  to  E.  P.  Griffith,  but  also  as  to 
the  Interpleader,  Catherine  Griffith.  The 
parties  have  stipulated.  In  addition  to  what 
is  shown  by  the  sherlfT's  return,  that  a  sum- 
mons and  garnishment  was  issued  and  duly 
served  on  Burns ;  that  he  entered  his  ap- 
pearance, filed  his  answer,  paid  the  money 
into  court,  and  was  discharged.  The  stipula- 
tion also  shows  that  summons  was  Issued 
and  duly  served  upon  all  the  parties  to  come 
in  and  interplead  for  said  fund,  and  that 
the  bank  did  so.  Catherine  Griffith,  however, 
,  made  default.  As  the  court  had  obtained  Ju- 
risdiction over  the  fund  by  the  levy  of  the 
writ  upon  the  land  as  the  property  of  E.  P. 
Orifflth,  said  land  being  the  source  of  said 
fund,  It  was  her  duty  to  appear  and  set  up 
her  claim,  and,  having  failed  to  do  so,  she  Is 
concluded  by  the  Judgment  20  Cyc.  1133. 
The  garnishee  had  the  right  to  set  up  in 
his  answer  that  there  were  rival  claimants 
to  the  fund  in  his  hand,  and  have  them 
brought  into  court  and  required  to  interplead 
therefor.  Sections  2439  and  2440,  R.  S.  Mo. 
1009.  And,  U  the  claimants  be  notified  and 
do  not  appear  and  Interplead,  the  averment 
in  the  garnishee's  answer  of  an  assignment 
or  sale  to  any  of  such  claimants  must  be 
disregarded,  and  a  Judgment  after  such  no- 
tice will  be  a  complete  protection  to  such 
garnishee.  McKittrlck  v.  Clemmeus,  52  Mo. 
160,  loc.  dt.  163;  Swarts  v.  Riner,  66  Mo. 
App.  476,  loa  dt  480;  Evans  v.  Norman, 
14  Ala.  662.  In  this  case,  however,  the  court 
heard  the  testimony  as  if  the  allegHtions  of 
the  garnishee's  answer  presented  the  claim  of 
Catherine  Griffith  to  the  fund,  but  found  that 
the  two  deeds  on  which  her  claim  was  based 


were  fraudulent  and  void,  and  awarded  the 
fund  to  the  bank. 

[12]  It  Is  urged  that  the  affidavit  is  fatal- 
ly defective  because  it  starts  ott  with  the 
nsnal  caption  "State  of  Missouri,  County  of 
Bates— ss.,"  and  the  ofBcer  taking  the  affida- 
vit is  a  notary  public  of  St.  Clair  county. 
But  the  bank  Is  located  in  St  Clair  county, 
the  one  making  the  affidavit  was  the  cashier 
of  said  bank,  and  the  Jurat  of  the  officer 
taking  the  affidavit  says  it  was  "subscribed 
and  sworn  to  before  me  at  Appleton  City, 
Mo.,  this  May  20,  1911."  Thus  It  appears 
that  the  affidavit  was  made  in  St  Clair 
county,  where  the  officer  had  Jurisdiction  to 
administer  oaths.  Consequently  the  above- 
named  recital  of  the  venue  in  Bates  county, 
written  above  the  style  of  the  case  In  which 
the  affidavit  was  made,  had  no  effect  to  de- 
stroy the  affidavit 

Under  all  the  foregoing  facts,  we  think  the 
claim  of  the  plaintiffs  in  error  that  the  court 
was  without  Jurisdiction  and  that  its  orders 
were  coram  non  Judice  and  void  is  untenable. 

Wherefore  the  Judgment  should  be  affirm- 
ed, since  there  is  no  other  ground  upon 
which  the  court's  right  to  render  Judgment 
has  been  attacked. 

ELLISON,  P.  J.,  concurs.  JOHNSON,  J., 
dissents. 


KELLEY  v;  PEEPLES  et  al.    (No.  11795.) 

(Kansas  Cl^  Court  of  Appeals.     Missouri. 

Jan.  17,  101ft     Behearing  Denied 

Feb,  7,  1916.) 

1.  Fbavd  €=39  —  Fbatioulekt  Repbesenta- 
TioNS— Reliance  on. 

A  broker  employed  to  sell  land  by  the  acre, 
who  falsely  represents  the  acreage  materially 
in  excess  of  the  real  acreage,  ascertainable  by 
the  purchaser  by  a  survey  ouly,  is  guUty  of  ac- 
tionable fraud,  where  the  representations  are  re- 
lied on  by  the  purchaser,  who  had  no  reason  to 
believe  that  the  representations  were  false. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  8;  Dec.  Dig.  <S=»9.] 

2.  Fbauo  i£=»24— AonoNABLB  Fbatid — Klx- 

UENTS. 

A  fraudulent  representation,  to  be  treated 
as  the  proximate  canse  of  a  lossi  must  have 
been  acted  on  by  the  party  to  whom  addressed, 
and  he  must  have  exercised  the  care  to  be  ex- 
pected from  an  ordinarily  careful  and  prudent 
person. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  8;  Dec.  Dig.  18=924.] 

3.  FKAUD  «=s>22  —  FaAUDUEKNT  Rbpbxsenta- 
TIONS — DUTT  TO  INVESTIGATE. 

Where  representations  made  by  a  vendor 
relate  to  facts  peculiarly  within  his  knowledge, 
and  he  knows  that  the  purchaser  is  without 
reasonable  opportunity  to  consult  independent 
sources  of  inionuatiou,  the  vendor  cannot  escape 
liability  on  the  pretext  that  the  purchaser  could 
have  discovered  the  falsity,  and  neglect  of  the 
purchaser  to  deprive  him  of  the  right  to  recover 
for  the  representations  must  amount  to  a  viola- 
tion of  the  positive  legal  duty  and  be  the  proi 
imate  cause  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  H  19-28;   Dec.  Dig.  <S=J22.]  ' 


»For  otter  eas«i  «••  hiu  topic  sod  KXY-NUIIBER  In  all  Kay-Numbered  DlgeaU  and  Indazei 


J^ 


810 


182  SOUTHWESTERN  RBPOBTER 


(Mo. 


4.  PuNOiPAi:.  AHD  Agent  «=»178  —  Knowl- 
edge OF  AOENT. 

A  prospective  jMirchaser  of  laud  represent- 
ed by  the  vendor  to  contain  a  specified  number 
of  acres  was  not  chargeable  with  the  knowledge 
obtained  by  a  third  person  employed  to  examine 
an  abstract  of  title  by  recitals  of  the  abstract  as 
to  exact  quantity  of  the  land;  for  the  knowl- 
edge so  obtained  related  to  a  subject  foreign 
to  the  employm»it 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  0«it.  Dig.  {§  68(X-681;  Dec.  Dig.  <9=> 
178.] 

5.  Appkai.  and  Esbos  $=a882  —  Ebtofpel  to 

AlXKOE  BbROB. 

Where  defendant  and  codefendants  joined  in 

Srocurin^  instructions  which  conceded  the  joint 
ability  of  defendants  with  <K>defendant8,  the 
point  made  for  the  first  time  after  verdict  that 
the  evidence  disclosed  a  cause  of  action  only 
against  codefendants  came  too  late. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-8610 ;    Dec  Dig.  «=> 

6.  New  Tkiai,  4=377— GBOtTNDS—MisooNDOOx 
or  JuBY— Evidence— Instbuctions. 

Where  a  purchaser  of  land  by  the  acre 
sought  a  recovery  for  a  shortage  and  showed  a 
shortage  of  about  53  acres,  and  that  the  rate 
I)er  acre  was  $29.16%  per  acre,  and  the  court 
authorized  the  jury  to  find  for  plaintiff  in  such 
sum  as  they  might  believe  from  the  evidence  he 
had  been  damaged,  a  verdict  for  $1,200  would 
not  be  set  aside  on  the  motion  of  defendant,  on 
the  ground  that  it  was  the  result  of  passion 
and  prejudice,  because  it  was  for  a  less  amount 
than  the  amount  recoverable  under  the  evidence. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §g  167-161;   Dec.  Dig.  «=»77.] 

7.  New  Tbial  «=»77  —  Gbound&— Vebdict— 
PiksaioN. 

Where  in  an  action  ex  delicto  the  damages 
recoverable  by  plaintiff  may  be  ascertained  with 
certainty,  and  the  only  reasonable  conclusion 
the  verdict  for  a  less  amount  warrants  is  that 
the  jury  were  actuated  by  passion  or  prejudice, 
or  mistake  or  misapprehension,  defendant  may 
complain,  as  well  as  plaintiff;  but,  where  the 
jury,  applying  the  law  as  given  by  the  court 
in  an  indefinite  instruction  to  which  defendant 
did  not  object,  returned  an  inadequate  verdict, 
defendant  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  157-161;  Dec  Dig.  «=»77.1 

Appeal  from  Circuit  Court,  Livingston 
Connty;   Arcli  B.  Davis,  Judge. 

Action  by  B.  M.  Kelley  against  L.  N. 
Peeples  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

J.  M.  Davis  &  Son  and  Arthand  &  Arthand, 
all  of  ObilUcothe,  for  appellants.  Soott  J. 
Miller,  of  Chllllcothe,  for  respondent 

JOHNSON,  J.  This  Is  an  action  to  recover 
damages  for  fraud  and  deceit  In  tbe  sale  to 
plaintiff  on  January  27,  1906  of  three  quar- 
ter sections  of  land  in  Livingston  county. 
Tbe  defendants  L.  N.  Peeples,  Lula  Peeples, 
and  A.  L  Anderson  were  the  owners  of  the 
record  title,  and  the  defendants  Faltinson, 
Deardorff,  and  McCaskey  were  real  estate 
agents  In  Cbillicothe  who  bad  the  land  listed 
for  sale,  and  conducted  all  the  negotiations 
that  culminated  In  its  conveyance  to  plain- 
tiff by  warranty  deed  executed  by  the  own- 
ers of  the  record  titia    There  Is  evidence 


tending  to  sbow  that  the  three  defendants 
who  conducted  tbe  transactions  with  plain- 
tiff were  acting  for  tbemselves,  having  Se- 
cured an  option  on  the  property,  but  from  all 
the  facts  and  drcumstances  in  evidence  the 
Inference  is  strong  that  their  actual  rela- 
tionship to  the  owners  of  the  record  title  was 
that  of  real  estate  agents  or  brokers.  The 
cause  of  action  alleged  in  the  petition  Is 
grounded  upon  false  and  fraudulent  repre- 
sentations concerning  the  acreage  of  the  land 
made  by  the  brokers,  and  relied  upon  by 
plaintiff,  who  did  not  discover  their  falsity 
until  four  years  later,  when  he  sold  the 
land  and  the  true  acreage  was  disclosed  by  a 
survey  the  purchaser  caused  to  be  made. 
Plaintiff  alleged,  and  adduced  evidence  tend- 
ing to  show,  that  he  purchased  the  land, 
which  was  represented  as  containing  480 
acres,  the  area  of  three  full  quarter  sections, 
at  |29.16%  per  acre,  amounting  in  all  to  $14,- 
000,  whUe,  tn  fact,  as  the  survey  disclosed, 
the  total  acreage  was  426.69,  or  53.31  acres 
less  than  represented.  The  defendants  al- 
lege la  their  answer  that  the  farm  was  sold 
In  gross  for  $14,000,  and  not  by  the  acre; 
that  no  representations  were  made  concern- 
ing quantity,  and  that.  If  misled,  plaintiff, 
who  personally  Inspected  the  land  during  the 
negotiations  and  was  furnished  an  abstract 
of  title  which  stated  the  area,  was  the  victim 
of  his  own  negligence.  A  trial  of  the  issues 
raised  by  the  pleadings  resulted  In  a  verdict 
and  judgment  for  plaintiff  against  all  of  the 
defendants  for  $1,200,  and,  following  the 
overruling  of  their  motl<«s  for  a  new  trial 
and  in  arrest  of  judgment,  defendants  ap- 
pealed. 

Plaintiff  lived  in  Iowa  and  was  the  owner 
of  a  farm  of  160  acres  In  that  state  which 
he  valued  at  $75  per  acre,  and  also  of  a, 
farm  of  160  acres  in  Kansas  valued  at  $2,- 
000.  In  the  faU  of  1905  he  sent  a  real  estate 
agent  of  Clarlnda,  Iowa,  to  Livingston  coun- 
ty with  a  view  to  procuring  a  suitable  ex- 
change of  his  farms  for  Missouri  land.  This 
agent  fell  In  with  defendant  brokers,  who 
showed  him  lands  they  had  for  sale  or  ex- 
change, iqdiudlng  the  tract  in  qnestlon, 
which  plaintiff's  agent  testified  they  repre- 
sented as  containing  480  acres,  and  priced  to 
him  at  $30  per  acre.  After  receiving  his 
agent's  report,  plaintiff  went  to  Chllllcothe, 
and,  accompanied  by  one  of  the  defendant 
brokers,  visited  the  tract  and  made  as  thor- 
ough an  investigation  as  possible  under  the 
circumstances.  He  coald  not  accurately  esti- 
mate the  area,  and  In  answer  to  his  inquiries 
was  told  the  whole  tract  contained  480  acres, 
and  that  the  price  was  $30  per  acre.  Nego- 
tiations ensued  which  ccmttnued  several 
months,  and  finally  culminated  In  an  ex- 
change of  properties,  but  not  until  defendants 
reduced  the  price  of  their  land  $400,  and 
plaintiff  the  price  of  his  two  fauns  $500. 
Before  the  exchange  was  made  defeudants 
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sent  an  abstract  of  title  to  plaintiff  which 
disclosed  that  the  three  quarter  sections 
were  not  full  qnarters,  and  recited  facts 
from  which  It  inaccurately  appeared  that 
their  gross  area  was  only  407  acres.  With- 
out attempting  to  examine  It,  plaintiff  hand- 
ed the-  aWract  to  an  examiner  of  titles  in 
Clarlnda,  who  advised  that  It  be  sent  to  an 
examiner  in  ChllUcothe,  as  he  did  not  deem 
himself  competent  to  pass  on  titles  In  Mis- 
souri. Plaintiff  consented,  and  the  abstract 
was  forwarded  to  an  examiner  of  titles  In 
Chllllcothe,  who  In  the  letters  he  subsequent- 
ly wrote  to  the  Clarlnda  examiner  and  to 
the  plaintiff  about  the  title  made  no  refer- 
ence to  the  quantity  of  the  land,  and  he  evi- 
dently understood  that  his  employment  was 
confined  to  an  examination  of  the  title  "to 
the  east  %  of  section  33,  township  67,  range 
22,  Livingston  county,  as  shown  by  the  ab- 
stract," and  did  not  Include  the  duty  of  ascer- 
taining the  quantity  of  land  embraced  by 
that  description.  During  the  four  years 
plaintiff  owned  and  was  In  possession  of  the 
land  before  he  discovered  the  fraud  the  ab- 
stract was  In  the  custody  of  the  holder  of  a 
deed  of  trust,  and  was  not  Inspected  by 
plaintiff. 

[1]  The  condition  of  the  tract  was  such 
that  nothing  short  of  a  survey  would  have 
Informed  plaintiff  of  Its  actual,  or  even  ap- 
proximate, area,  and.  In  the  state  of  facts 
presented  by  the  evidence  of  plaintiff,  the 
defendant  brokers  were  guilty  of  an  action- 
able fraud  in  falsely  representing  the  acre- 
age to  be  so  materially  In  excess  of  Its  real 
quantity.  Whether  willfully  made,  with 
knowledge  of  the  true  fact,  or  recklessly, 
with  pretended  knowledge,  such  representa- 
tions were  a  fraud  upon  and  an  injaiy  to 
plaintiff  who,  obviously,  was  compelled  to 
rely  upon  them.  Under  the  doctrine  of  the 
decision  of  the  Snpr^ne  Court  In  Judd  v. 
Walker,  216  Mo.  812,  114  8.  W.  979,  there 
can  be  no  question  of  the  UaUllty  of  the  de- 
fendant brokers  to  respcmd  in  damages  to 
plaintiff,  nnless  it  should  be  held  that  his 
own  neglect  to  observe  ordinary  care  and 
prudence  for  his  own  protection  was  the 
proximate  cause  of  his  loss.  Of  the  sub- 
ject of  the  legal  efftect  of  negligence  of  a 
vendee  in  such  case  the  conrt  say  In  Judd 
V.  Walker,  supra,  loc.  elt  337  of  216  Ma, 
page  980  of  114  S.  W. : 

"The  word  'negligence.'  used  in  that  connec- 
tion, as  we  imderatand  its  meaning  in  the  law 
of  negligence.  Is  an  unhappy  expression.  Frand 
is  a  willlul,  malevolent  act  directed  to  perpetrat- 
ing a  wrong  to  the  rights  of  another.  That  such 
an  act  In  a  vendor  should  not  be  actionable 
becaose  of  th«  mere  negligence  or  Inadvertence 
<^  the  vendee  in  preventing  the  frand  ought  to 
be  neither  good  ethics  nor  good  law." 

The  very  end  and  aim  of  fraud  la  to  de- 
ceive its  victim,  to  lull  him  into  a  false  sense 
of  security,  to  induce  him  to  neglect  some 
precaution  which,  if  taken,  would  protect 
him  against  the  contemplated  injury,  and  to 
hold  that  mere  negligence  on  his  part  thus 


Induced  should  give  sanctuary  to  the  wrong- 
doer would  be  to  put  a  premium  on  rascality, 
and  to  say  that  Justice  is  powerless  to  give 
relief  when  the  fraudulent  purpose  Is  achiev- 
ed. The  modem  saying  "nothing  succeeds 
like  success,"  If  not  entirely  immoral,  has 
no  place  in  Jurisprudence,  especially  not  In 
fraud  cases  where  the  success  of  the  fraud- 
ulent practices  is  the  veiy  fact  that  gives  a 
cause  of  action. 

[2,  3]  Of  course,  for  fraudulent  representa- 
tions to  be  regarded  as  the  proximate  cause 
of  the  loss  the  party  to  whom  they  were  ad- 
dressed must  have  acted  with  the  care  to  be 
expected  of  an  ordinarily  careful  and  pru- 
dent person  in  his  situation,  and  he  will 
not  be  heard  to  say  that  he  relied  on  repre- 
sentations concerning  matters  about  which 
he  was  under  no  necessity  to  depend  upon 
the  vendor's  representations  for  his  Informa- 
tion. But,  where  the  representations  relate 
to  facts  peculiarly  within  the  knowledge  of 
the  vendor,  and  he  knows  that  the  vendee 
is  without  reasonable  opportunity  to  consult 
Independent  sources  of  lnf<»nnation,  the  ven- 
dor cannot  be  allowed  to  escape  liability  <« 
the  specious  pretext  that  the  vendee  might 
have  discovered  their  falsity  If  he  had  not 
been  so  trustful  and  had  taken  the  pains  to 
consult  more  reliable  sources  of  Infcmnation. 
Neglect  on  the  part  of  the  vendee,  to  deprive 
him  of  the  right  of  redress,  must  not  only 
amount  to  the  violation  of  a  positive  legal 
duty  (Green  v.  Ins.  Co.,  169  Mo.  App.  loc. 
dt  289,  140  S.  W.  S26),  but  must  be  the 
proximate  cause  of  the  loss. 

We  fall  to  perceive  any  good  ground  for 
the  argument  that  plaintiff  did  not  observe 
ordinary  care  and  prudence  In  the  transac- 
tlong  in  question.  He  did  as  men  who  buy 
land  and  are  unskilled  In  the  examination 
of  titles  usually  do — employed  a  competent 
examiner  of  titles  to  examine  and  report 
upon  the  abstract  He  had  no  reason  to 
think  he  had  been  deceived,  and  therefore 
was  no  more  remiss  in  (wilttlng  to  request 
the  examiner  to  report  on  the  area  of  the 
land  than  in  falling  to  have  a  survey  made. 

[4]  The  argumost  that  the  knowledge  of 
the  examiner  which  he  derived  from  the  re- 
citals of  the  abstract  must  be  Imputed  to 
plaintiff,  bis  principal,  would  be  well  taken 
If  the  Information  related  to  a  matter  within 
the  scope  of  his  employment.  In  such  cases 
notice  to  the  agent  is  notice  to  the  principal. 
Hickman  v.  Oreen,  123  Mo.  loc.  dt  182,  22 
S.  W.  456,  27  S.  W.  440,  29  U  R.  A.  39; 
Meier  v.  Blnme,  80  Mo.  184;  Chouteau  v. 
Allen,  70  Mo.  290;  Smith  v.  Boyd,  162  Mo. 
loc.  dt  157,  62  S.  W,  439 ;  Hedriok  v.  Beeler, 
UO  Mo.  loc  clt  100,  19  S.  W.  492.  But  here 
the  knowledge  the  examiner  derived  from  the 
abstract  related  to  a  subject  foreign  to  his 
employment,  which,  as  stated,  was  to  ex- 
amine the  title  to  certain  described  lands, 
and  not  to  ascertain  their  quantity.  The 
examiner  was  not  at  fault  in  not  referring 
to  the  acreage  of  the  tract  In  hi«  reports  on 
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the  title,  and  plaintiff  shotdd  not  be  held 
bound  by  the  information  his  agent  received 
about  a  matter  which  did  not  pertain  to  the 
service  the  agent  was  employed  to  perform, 
and  which  was  not  communicated  to  plaintiff. 

The  court  did  not  err  in  refusing  the  per- 
emptory instruction  asked  by  defendants. 

[6]  As  we  have  stated,  an  inference  prop- 
erly may  be  drawn  from  all  the  evidence  that 
the  defendant  brcdiers  were  not  acting  for 
themselves  In  the  transaction,  but  as  the 
agents  of  the  owners  of  the  record  title,  In 
which  case  their  principals  would  be  Jointly 
and  severally  liable  with  them  for  the  In- 
jurious consequences  of  their  false  and  fraud- 
ulent representations.  But,  on  the  theory 
that  the  brokers  were  the  owners  of  an 
option  to  purchase  the  land  and  were  repre- 
senting only  themselves,  the  Judgment  can- 
not be  pronounced  erroneous  on  the  ground 
that  (following  the  verdict)  it  was  rendered 
against  the  record  owners  as  well  as  the 
brokers.  These  owners  did  not  ask  a  sepa- 
rate instruction  in  the  nature  of  a  demurrer 
to  the  evidence,  but  made  common  cause  with 
their  codefendants,  and  Joined  them  In  pro- 
curing Instructions  which  in  legal  substance 
conceded  their  Joint  liability  with  their  co- 
defendants.  We  refer  especially  to  defend- 
ant's first  instruction.  The  point  made  for 
the  first  time  after  verdict  that  the  defend- 
ants should  be  divided  into  two  groups  1.  e., 
the  owners  and  the  brokers,  and  that  the 
evidence  does  not  disclose  a  cause  of  action 
against  one  of  such  groups,  comes  too  late. 

[I]  We  do  not  agree  with  defendants  that 
we  should  declare,  as  a  matter  of  law,  that 
the  verdict  was  the  result  of  passion  and 
prejudice,  for  the  reason  that  it  was  for  a 
less  amount  than  the  conceded  value  of  the 
fictitious  acreage.  To  return  a  verdict  for 
plaintiff  the  Jury  necessarily  found  that 
plaintiff  was  Induced  by  the  fraudulent  rep- 
resentations to  purchase,  as  he  believed,  480 
acres  of  land  for  $14,000,  which  was  at  the 
rate  of  $29.16%  per  acre.  His  proof,  constat- 
ing of  the  results  of  the  survey  his  vendee 
caused  to  be  taken,  shows  a  shortage  of  53.31, 
acres  for  which  he  paid  defendants  $1,664.87. 
The  answer  of  defendants.  Instead  of  raising 
an  issue  over  the  real  quantity  of  the  land, 
alleges  that  it  was  less  than  plaintiff  assert- 
ed. The  measure  of  damages  was  not  a  sub- 
ject of  dispute,  either  In  the  pleadings  or 
evidence,  and,  if  plaintiff  was  entitled  to  re- 
cover, the  measure  was  the  sum  he  had  paid 
defendants  for  land  which  did  not  exist  The 
verdict  for  $1,200  was  Inadequate  by  the  sum 
of  $354.87,  but,  under  all  the  circumstancea 
before  us,  we  think  this  discrepancy  should 
not  be  regarded  as  compelling  the  reversal 
of  the  Judgment  at  the  Instance  of  defend- 
ants, who  are  in  the  position  of  complaining 
that  the  verdict  against  them  was  too  small. 
Defendants  asked  no  instruction  on  the  meas- 


ure of  damages,  and  the  Instmctlons  i^vea 
at  the  request  of  idalntiff  c(«talned  no  more 
definite  direction  relating  to  that  subject  than 
"to  find  for  the  plaintiff  In  such  sum  as  you 
may  believe  from  the  evidence  he  has  been 
damaged." 

[7]  In-  actions  ez  contractu  the  plaintiff 
may  complain  of  the  Inadequacy  of  a  verdict 
returned  for  him  where  It  "is  obviously  the 
result  of  a  mistaken  view  of  the  rule  of  law 
applicable  to  the  facts  In  the  evidence." 
Todd  V.  Boone  Co.,  8  Mo.  431;  Fulkerson  v. 
Bollinger,  9  Mo.  838;  Wherlnger  v.  Able- 
meyer,  23  Mo.  App.  loc.  dt  281;  Morris  v. 
Railroad,  136  Mo.  App.  393,  117  a  W.  687. 
And  in  actions  ex  delicto,  where  the  damages 
may  be  measured  by  a  definite  rule  and  as- 
certained with  certainty,  the  same  rule  pre- 
vails (Morris  v.  Railroad,  supra),  and,  where 
the  only  reasonable  conclusion  the  verdict 
will  warrant  is  that  the  Jury  turned  from  the 
evidence  and  the  law  as  declared  by  the 
court,  and  were  actuated  by  passion  or  preju- 
dice, or  by  mistake  or  misapprehension,  the 
defendant  against  whom  the  inadequate  ver- 
dict was  rendered  is  as  much  entitled  to  com- 
plain as  the  plaintiff,  since  both  parties  have 
the  right  to  demand  that  their  case  be  tried 
according  to  the  law  and  the  evidence.  But 
the  authorities  reviewed  In  Morris  v.  Rail- 
road, supra,  do  not  regard  Inadequacy, 
whether  It  be  relatively  great  or  small,  as 
an  indubitable  Indication  that  the  verdict 
was  not  responsive  to  the  law  and  the  evi- 
dence, but  was  the  product  of  mistake  or 
misconduct  on  the  part  of  the  jury.  The 
presumption  of  right  acting  is  so  strong  that 
it  may  be  overcome  only  by  such  a  glaring 
deficiency  in  the  verdict  as  to  leave  room 
for  no  other  reasonable  Inference  than  that 
the  Jury  was  remiss  In  the  performance  of 
its  duty.  The  defeated  defendant  can  have 
no  cause  to  complain  if  the  jury,  In  an  honest 
effort  to  apply  the  law,  as  disclosed  in  the 
instructions,  returned  an  Inadequate  assess- 
ment of  damages  against  him. 

The  Jury  in  the  present  instance  did  not 
disobey  the  instructions  on  the  measure  of 
damages  which  by  nondlrection  omitted  to 
give  them  a  more  definite  rule  than  "to  find 
for.  the  plaintiff  in  such  snm  as  you  may  be- 
lieve from  the  evidence  he  has  been  damag- 
ed." Defendants  would  have  been  entitled 
to  a  more  definite  instructifxi,  and  In  falling 
to  ask  it  were  manifestly  not  averse  to  going 
to  the  Jniy<  under  a  rule  which  a$^>eared  to 
give  the  Jury  some  latitude  In  measuring  the 
damages.  The  size  of  the  verdict  lends  no 
countenance  to  the  thought  that  the  Jury 
were  actuated  by  any  Improper  motive,  or 
did  not  honestly  endeavor  to  apply  the  law 
given  to  them  to  the  tacts  and  drcumstances 
in  evidence. 

There  is  no  prejudicial  error  In  the  record, 
and  the  Judgment  is  affirmed.    All  concur. 
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McGRATH  ▼.  FOGBIi  et  al     (No.  11813.) 

(Kansas  CHty  Court  of  Appeals.     Missouri 

Feb.  7,  1916.    Rehearmj  Denied 

Feb.  21, 1916.) 

1,  Appbai.  and  Ebbob  4=»984  —  Qxtestiukb 

ReviewAiBij:— Evidence. 

The  court  on  appeal  from  a  judgment  on  a 
rerdict  for  plaintiff  must  accept  the  evidence  in 
the  aspect  most  favorable  to  Um. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3777-37^;  Dec.  Dig.  «=» 
934.1 

2.  Masteb  and  Skbvant  «=»103— Obligation 
OF  Master— Safe  Place  to  Wokk. 

The  duty  of  furnishing  an  employ^  a  safe 
place  and  appliance,  rests  on  the  employer,  and 
ne  cannot  delegate  it  to  another. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  175;   Dec  Dig.  «=>103.] 

8.  Masteb  and  Sebvant  <S=>196— Injtjbt  to 
Sebvant  —  Neqlioence  —  "Fellow  Sebt> 

ANTS." 

An  employ^  directed  by  the  foreman  in 
diarge  of  a  building  in  process  of  erection  to 
erect  a  scaffold  for  use  by  a  plasterer  is  not, 
while  erecting  the  scaffold,  a  fellow  servant  or 
the  plasterer,  and  the  employer  is  liable  for  the 
employe's  negligence,  though  he  becomes  a  fel- 
low servant  immediately  after  erecting  the  scaf- 
fold by  assisting  the  plasterer. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  |{  376-378,  486-488;  Dec. 
Dig.  «=»196. 

For  otiier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant] 

4.  Masteb  and  Sebvant  4=»206— Injubt  to 
Sebvant- Safe  Place  to  Wobk  — Neoli- 
OKNcni. 

Where  boards  in  a  pile  had  been  selected 
and  used  as  scaffolding,  an  employ^  could  as- 
sume that  anv  of  the  boards  were  proper  for  a 
scaffold,  and  ne  was  not  negligent  In  making  a 
selection  of  the  boards  for  a  scaffold,  unless 
there  was  something  about  a  board  selected  to 
show  him  by  observation  that  it  was  not  fit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  547-549 ;  Dec.  Dig.  <3=3 
206.] 

Appeal  from  Circuit  CJourt,  Jackson  Coun- 
ty;   Frank  6.  Jobnson,  Jndge. 
"Not  to  be  ofllelally  published."    ' 
Action  by  John  McGrath  against  M.  L.  Fo- 
gel  and  others.    From  a  Judgment  for  idatn- 
tur,  defendants  appeal.    Affirmed. 

Battle  McCardle  and  Francis  L.  Bariy, 
both  of  Kansas  City,  Mo.,  for  appellants. 
Bdw.  E.  Naber,  of  Kansas  City,  Mo.,  John  W. 
Perry,  of  Kansas  City,  Kan.,  and  R.  J.  Smith, 
of  Kansas  City,  Mo.,  for  resiwndent. 

TRIMBLE,  J.  Plaintiff,  a  plasterer  and 
cement  finisher,  employed  by  defendants  to 
plaster  and  point  up  a  bnilding  erected  by 
them,  was  required  by  the  nature  of  his 
work  to  stand  ujran  a  scaffold  constructed 
for  him  by  defendants.  The  scaffold  thus 
prepared  for  him  by  bia  employers  consisted 
of  a  board  12  feet  long  1  foot  wl<de  and  2 
inches  thick,  laid  upon  two  trestles  or  wood- 
en horses  7  feet  high.  While  plaintiff  was 
standing  upon  this  scaffold,  engaged  In  point- 
ing up  the  celling  of  one  of  the  rooms,  the 
board  broke,  and  threw  him  to  the  floqr 


seriously  Injuring  him.  The  break  occurred 
at  a  point  where  there  was  a  large  knot  In 
the  board ;  and  at  this  same  place,  on  the  un- 
derneath side,  at  the  edge,  a  cut  had  been 
made  by  a  saw,  and  the  board  was  "brash" 
and  "crossgrained"  at  the  knot  These  de- 
fects, however,  were  not  observable  to  plain- 
tiff when  he  got  upon  the  scaffold,  for  the 
reason  that  they  were  concealed  by  cement, 
lime  mortar,  plaster,  and  dirt,  with  which 
the  board  was  covered.  Plaintiff  recovered 
Judgment  in  the  sum  of  $1,675,  and  defend- 
ants have  appealed. 

[1]  As  the  verdict  was  for  plaintiff,  the 
evidence  must  be  accepted  In  the  aspect  most 
favorable  to  him.  Viewing  the  evidence  In 
that  light,  it  appears  that  it  was  no  part  of 
plalntUTs  duties,  or  of  his  work,  to  furnish 
or  construct  the  scaffolds  upon  which,  as  a 
plasterer  and  cement  finisher,  the  plaintiff 
would  do  his  work.  Nor  did  plaintiff  do  any- 
thing toward  constructing  the  scaffold  or  put- 
ting it  together. 

[2,  3]  The  defendants  were  contractors  en- 
gaged in  erecting  the  building.  Oakes  was 
their  foreman,  who  directed  the  men  where 
and  when  to  work,  and  also  how  it  should  be 
done.  He  looked  after  the  carpenters,  la- 
borers, and  plasterers,  gave  them  orders  and 
directions  as  to  the  work,  and  told  the  men 
what  materials  to  use.  Naylor  was  a  general 
or  common  day-laborer  who  woriied  about 
the  building,  carrying  himber,  wheeling  sand, 
and  rock,  cleaning,  sweeping,  and  carrying 
out  trash,  wheeling  dirt,  and  dcdng  sudi  oth- 
er general  labor  be  was  told  to  do  by  tbe 
foreman. 

At  the  time  of  plaintifTs  Injury  the  build- 
ing, a  creamery,  was  practically  completed, 
but  the  oeUlng  of  that  portion  of  the  base- 
ment known  as  the  "chum  room"  had  to  be 
"pointed  up."  One  of  fhe  defendants  direct- 
ed plaintiff  to  do  this  work.  The  celUng  of 
this  room  was  13  feet  hi^,  and.  the  work 
required  a  scaffold  about  7  feet  high  on 
which  the  plaintiff  would  stand  in  doing  his 
work.  Shortly  before  plaintiff  began  this 
work  he  told  Oakes,  the  foreman,  that  be 
would  be  working  in  the  basement,  and 
would  need  a  scaffold.  Oakes  replied,  "All 
right;  I  wUl  have  a  scaffold  built  for  you," 
or  words  to  that  effect 

When  the  defendants  first  came  to  the  Job, 
they  brought  certain  planks  or  lumber  for 
scaffolding  purposes;  they  were  planks  se- 
lected and  brought  to  tb«  Job  by  defendants 
for  that  specific  purpose.  They  were  used 
in  that  way  throughout  the  building.  A  few 
days  before  plaintiff's  injury,  about  12  or  15 
of  these  scaffolding  boards  were  put  in  a  pile 
in  the  basement  They  were  put  there  for 
use  In  such  further  scaffolding  as  might  be 
needed  in  giving  the  finishing  touches  to  the 
building,  and  so  that  they  would  not  be  taken 
away  from  the  building  along  with  the  con- 
tractor's other  paraphernalia. 
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Agreeable  to  the  promise  be  had  made 
plaintiff,  Oakes  told  Naylor,  the  laborer,  to 
go  down  and  fix  up  the  scaffold  for  McOrath 
to  work  on,  and  directed  him  to  get  the 
board  therefor  ont  of  the  pile  of  scaffolding 
boards  which  had  been  placed  and  left  In 
the  basement  as  above  stated.  The  tmsses  or 
wooden  horses  were  also  In  the  basement, 
haying  been  made  by  the  carpenters  and  used 
In  the  scaffolding  necessary  in  the  prior 
work  on  the  building.  Naylor  did  as  he  was 
told,  and,  obtaining  one  of  the  scaffolding 
boards  piled  in  the  basement  as  aforesaid, 
made  a  scaffold  as  stated  in  the  commence- 
ment of  this  opinion.  The  defendants'  evi- 
dence shows  that  the  usual,  ordinary  way 
and  custom  of  making  a  scaffold  for  the 
kind  of  work  plaintiff  was  going  to  do  was 
to  place  one  board  of  the  dlmensiona  here- 
inbefore given  across  two  trestles ;  that  only 
one  plank  was  generally  used  and  was  suffi- 
cient. After  BsM  scaffold  was  arranged, 
plaintiff  went  to  work  thereon,  and  Naylor 
became  his  "helper"  to  mix  plaster  and  bring 
It  to  plaintiff  as  needed,  etc.  During  the 
progress  of  the  work  the  plank  suddenly 
broke,  and  let  plaintiff  fall  to  the  hard  ce- 
ment floor,  reealting  In  his  Injury. 

The  theory  on  which  plaintiff's  case  was 
submitted  to  the  Jury  was  in  strict  accord 
with  the  facts  as  outlined  above.  The  conten- 
tion that  plaintiff  is  not  entitled  to  recover 
is  based  upon  the  view  that  It  was  a  part  of 
plaintiff's  duty  to  construct  the  scaffold; 
that  Naylor  was  his  fellow  servant,  who,  ei- 
ther in  conjunction  with  him  or  under  his 
direction,  put  the  scaffold  together  ont  of  a 
supply  of  materials,  some  good,  some  bad, 
fomlahed  by  the  master,  but  that  the  latter 
left  it  to  the  judgment  and  discretion  of  the 
servant  to  select  the  material  that  was  suit- 
able and  proper ;  and  that.  If  there  was  any 
negligence  In  the  matter.  It  was  the  negli- 
gence of  the  servant  in  choice  of  the  materi- 
als, and  not  the  violation  of  any  primary  du- 
ty the  master  owed  to  plaintiff.  We  say  at 
once  that,  if  the  case  came  within  these 
limits,  we  would  be  in  duty  bound  to  hold 
that  plaintiff  had  no  case.  The  authoritlea 
are  undoubtedly  that  way.  Williams  v.  Ran- 
som, 234  Mo.  56,  1S6  S.  W.  849;  Forbes  v. 
Dunnavant,  198  Mo.  188,  95  S.  W.  B34 ;  Mod- 
lagl  ▼.  Kaysing  Iron  &  Foundry  Co.,  248 
Mo.  587,  154  S.  W.  752;  Herbert  ▼.  Wlgghns 
Ferry  Co.,  107  Mo.  App.  287,  80  S.  W.  978; 
Steflenson  v.  Roehr  Co.,  186  Mo.  App.  225, 
Ue  S.  W.  431. 

But  the  case  is  not  to  be  brought  within 
these  limits.  There  was  evidence  from  which 
the  jury  could  find  that  the  construction  of 
the  scaffold  was  not  plaintiff's  work,  but  de- 
fendants', and  that  they  did  the  wotk.  of  fui^ 
nlshlng  a  place  for  plaintiff  to  work  by  direct- 
ing their  servant  Naylor  to  construct  It  for 
them.  The  duty  of  furnishing  a  place  and 
appliances  whldi  are  reaaonaUy  satb  Is  a 
primary  obligation  resting  upon  the  master, 


and  he  cannot  escape  It  by  delegating  it  to 
another.  Of  course,  if  the  preparation  of  tlie 
place  or  the  appliance  is  a  thing  In  line  with 
the  work  and  a  simple  matter  incidental 
thereto,  the  master  has  the  right  to  hire  the 
servant  to  prepare  these  in  addition  to  the  du- 
ties he  is  ultimately  to  do,  and  In  that  event, 
if  the  thing  prepared  proves  defective,  the 
master  la  not  liable.  ModlagI  v.  Kaysing  Iron 
&  Foundry  Co.,  supra.  But,  as  we  have  said, 
the  evidence  most  favorable  to  plaintiff  does 
not  bring  the  case  within  this  category.  De- 
fendants therefore  cannot  delegate  the  duty 
of  providing  a  reasonably  safe  place  or  ap- 
pliances to  Naylor  and  escape  on  the  ground 
that  he  was  a  fellow  servant 

Naylor,  In  preparing  the  scaffold,  was  not 
a  feUow  servant  with  plaintiff,  though  he  may 
have  become  a  fellow  servant  Immediately 
thereafter,  whm  he  began  to  mix  plaster  and 
assist  plaintiff  In  his  work.  White  v.  Mont- 
gomery Ward  &  Co.,  191  Mo.  App.  268,  177  S. 
W.  1089.  Any  servant  to  whom  the  master 
delegates  the  primary  duty  of  fixing  a  safe 
place  is  pro  hac  vice  a  vice  principal  for 
whose  negligence  the  master  is  responsible. 
Lang  V.  Bailee,  19  N.  D.  582,  loc.  dt  688,  126 
N.  W.  891. 

[4]  It  will  also  be  observed  from  the  state- 
ment hereinbefore  made  that  the  12  or  15 
boards  placed  in  the  basement  were  boards 
which  the  master  had  selected  for  scaffold- 
ing purposes,  and  were  left  in  the  basement 
to  be  nsed  for  that  purpose.  The  master 
directed  Naylor  to  get  the  board  from  that 
pile.  As  the  boards  in  the  pile  had  been  se- 
lected and  used  as  scaffolding  boards,  the 
servant  would  have  a  right  to  assume  that 
any  of  them  would  be  proper  for  that  puii>OBe 
unless  there  was  something  about  it  appar- 
ent to  his  observation  to  show  him  that  it 
was  not  fit  The  lime  and  mortar  on  the 
board,  however,  concealed  the  defect  from  the 
observation  of  both  the  servant  when  he  got 
it  and  plaintiff  when  he  got  upon  it  to  woi^ 
Under  such  circumstances,  how  can  it  be  said 
that  room  was  left  for  the  servant's  judgment 
in  the  selection  of  a  I>oard,  or  that  the  serv- 
ant was  negligent  in  making  such  selection? 
On  the  theory  upon  which  the  case  was  sub- 
mitted to  the  jury,  the  master  cannot  be  ab- 
solved from  liability  where  there  is  substan- 
tial evidence  to  support  such  theory,  and  the 
jury  hav«  found  their  verdict  in  accordance 
therewith.  The  following  authorities  sup- 
port this  view.  Iiee  v.  Leighton  Co.,  113 
Minn.  373,  129  N.  W.  767 ;  Griffin  T.  Parker, 
129  Tenn.  446,  loc.  dt  462,  164  S.  W.  1142; 
Rlhmann  v.  Grant,  114  Minn.  484,  loc  dt 
488,  131  N.  W.  478;  Farrell  v.  Machinery  Ca, 
77  Conn.  484,  59  AU.  611,  68  L.  R.  A.  239,  107 
Am.  St  Rep.  46;  Donahue  v.  Buck  &  Co., 
197  Mass.  660,  loa  dt  561,  83  N.  EL  1090, 
18  U  R.  A.  (N.  S.)  476;  Hoveland  v.  National 
Blower  WoriiB,  134  Wis.  842,  loc.  dt  348,  114 
N.  W.  795,  14  I*  ».  A.  (N.  S.)  1264;  Caddy  v. 
Intetborough,  etc;.  Co.,  195  N.  Y.  416,  88  N. 
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B.  747,  80  L.  B.  A  (N.  S.)  30.  An  ezceUent 
note  on  the  master's  duty  and  consequent 
liability  In  drcumstanoes  like  the  case  at 
bar  is  to  be  found  appended  to  the  case  of 
BaakeU  y.  Cape  Ann  Anchor  Works,  178 
Mass.  486,  69  N.  E.  1113,  4  Ia  B.  A  (N.  S.) 
220. 
The  Judgment  Is  affirmed.    All  concur. 


SECUBITX  NAT.  BANK  ▼.  FIELD.  • 
(Na  11809.) 
(Kansas  City  Court  of  Appeals.     Missouri 
Feb.  7,  1916.) 

1.  INBURAROB  «S938— Capitai.  Stook— Notxs 
IN  Patmeht— Statotbs. 

Where  a  note  payable  to  a  bank  was  giy- 
en  in  payment  of  an  insurance  stock  subscrip- 
tion, a  certificate  of  stock  issued  therefor, 
and  the  proceeds  of  the  note  paid  into  the  cor- 
porate treasury  before  the  incorporation  was 
applied  for,  h«ld  that  the  note  was  not  given  hi 
TiolaUon  of  Rev.  St  1909,  |  7063,  prohibiting  a 
note  from  being  considered  as  payment  for  cap- 
ital stock  of  luBurance  companies,  since  the  note 
was  not  so  considered  by  the  company  as  the 
money  represented  by  it  was  actually  paid  in 
cash  before  the  incorporation  was  effected. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  i  88;   Dec.  Dig.  <S=a3S.] 

2.  BiiXB  AKD  Notes  «=>430  —  Disohabox  — 
Sbthjeuxnt  with  Thibd  Pabtues  —  Pbe- 
bumftionb. 

Where  a  note  payable  to  a  bank  was  given 
in  payment  of  an  insurance  stock  subscription 
and  an  organizer  of  the  company  negotiated  a 
loan  from  the  bank  on  the  note  and  ms  own  as 
security,  a  settlement  of  the  organizer's  liabil- 
idr  to  the  bank  on  the  loan  by  the  payment  of 
his  own  note  did  not  divest  the  bank  of  its  in- 
terest in  the  other  note,  since  the  bank  retained 
it  and  was  presumed  to  have  treated  it  as  so 
much  money  in  the  settlement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent   DiK-'ll   1245-1250,  12M,   1263; 

3.  OONTSACTB  «=»380— RiOHTS  OF  Thzbd  Pkb- 

BONS— Tbubtex  or  Express  Tbttst. 

In  such  case  the  bank  could  maintain  an 
action  on  the  note  in  its  own  name,  for  the  ben- 
efit of  the  ornnizer,  as  a  trustee  of  an  express 
trust  under  Rev.  St  1899,  {  541,  authorizing 
such  action  and  declaring  any  person  in  whose 
name  the  contract  is  made  for  the  benefit  of  an- 
other to  be  a  trustee  of  an  express  trust 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  If  1589,  1591-1594,  1596,  1697, 
1602-1604;  Dec.  Dig.  «=3330.] 

4.  JtmoiacNT  «s»691— CoNOLTTaxTsmss— Pax- 


Judgment  for  a  payee  in  possession  of  a 
note  precludes  recovery  thereon  by  the  party 
for  wnose  benefit  it  was  made. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1214;    Dec  Dig.  <S=9691.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Frank  G.  Johnson,  Judge. 
"Not  to  be  officially  published." 
Action    by    the    Security    National   Bank 
against  W.  8.  Field.    From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

George  Horn,  of  Kansas  City,  for  appel- 
lant William  J.  Morse  and  Milton  Schwtnd, 
both  of  Kansas  City,  for  respondent 


TRIMBLE},  J.  This  suit  Is  on  a  promis- 
sory note  executed  by  defendant  and  pay- 
able to  the  plalntifl.  The  answer  raised  a 
number  of  defenses,  only  two  of  which  are 
now  relied  upon.  The  first  of  these  is  that 
the  note  was  given  In  Hen  of  a  former  note 
that  defendant  claims  was  an  absolnte  nulli- 
ty; the  second  Is  that  thq  platatlfl  has  no 
beneficial  Interest  or  ownership  in  the  note 
sued  on  sufficient  to  enable  it  to  maintain 
the  action.  Plaintiff  recovered  Judgment  in 
the  trial  court 

It  seems  that  in  1911  a  number  of  gentle- 
men were  organizing  an  Insurance  company 
to  be  known  as  the  Central  Union  Fire  In- 
surance Company.  The  defendant  subscribed 
for  60  shares  of  stock  therein,  and  executed 
a  note  therefor  due  in  90  days.  A  certificate 
for  the  50  shares  was  issued  in  the  defend- 
ant's name  and  attached  to  the  note.  A  Mr. 
T.  T.  Kelly,  who  was  active  in  the  organiza- 
tion of  the  company,  took  this  note,  with  the 
certificate  of  stock  attached,  to  the  plaintiff 
bank  and  there  put  it  up,  along  with  his  in- 
dividual note  to  the  bank,  and  obtained  a 
loan  of  some  116,000,  which  was  paid  into 
the  treasury  of  the  prospective  company  in 
full  payment  of  a  number  of  subscriptions 
to  stock  made  by  a  number  of  persons.  The 
stock  of  the  company  having  been  subscribed 
and  the  company  having  in  Its  coffers  the 
actual  cash  called  for  by  the  subscriptions 
to  its  capital  stock,  then  applied  to  the  state 
for  its  certtflcate  of  incorporation  and  au- 
thority to  do  business.  These  were  in  due 
time  granted,  and  the  company  Altered  up- 
on the  business  for  which  It  was  organized. 
When  defendant's  note  became  due  the  bank 
asked  him  to  pay  it,  but  the  latter,  with  the 
consent  of  the  bank  and  Kelly,  obtained  an 
extension  of  time  by  executing  a  new  note 
(the  one  sued  on),  payable  to  the  plaintiff 
bank,  in  lieu  of  the  old  one,  which  was  can- 
celed and  returned  to  him.  The  certificate  of 
stock  for  60  shares  attached  to  the  old  note 
was,  for  some  reason,  returned  to  the  office 
of  the  company,  and  a  new  certificate  for  60 
shares  Issued  in  defendant's  name  and  sent 
to  him.  He  returned  it  to  the  company,  and 
it  was  then  sent  to  the  bank  and  attadied  to 
the  new  note. 

[1]  As  stated,  the  defendant  claims  that 
the  original  note  was  a  nullity.  This  view 
rests  upon  the  ground  that  section  7063,  R. 
S.  Mo.  1909,  In  relation  to  insurance  com- 
panies, says: 

"No  note  or  obligation  given  by  any  stockhold- 
er, whethfr  secured  by  deed  of  trust,  mortgage 
or  otiierwise,  shall  be  considered  as  payment  of 
any  part  of  the  capital  atock." 

We  do  not  think  this  provision  makes  the 
original  note  a  nullity,  under  the  circum- 
stances of  this  case.  The  provision  of  the 
statute  above  Quoted  prevents  an  insurance 
company,  being  organized,  from  treating  a 
note,  no  matter  how  good,  or  how  well  se- 
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cared,  as  a  part  of  its  capital  8to<^  And 
the  insurance  company  did  not  do  tliia  in 
this  case,  either  directly  or  indirectly.  The 
money  which  defendant's  note  represented 
was  actually  paid  in  cash  into  the  company's 
treasury  before  the  incorporation  was  ap- 
plied for.  And  the  insurance  company  was 
not  liable  in  any  way  to  be  called  upon  to 
pay  it  back  because  it  had  nothing  to  do  with 
the  obtaining  of  the  money  on  defendant's 
note.  It  received  the  money  into  its  cotters 
with  no  obligation  whatever  to  pay  It  hack, 
or  lose  its  equivalent,  tf  defendant  did  not 
pay  his  note.  It  was  wholly  unknown  in 
Kelly's  transaction  with  the  bank  whereby 
be  obtained  the  money  which  went  into  the 
company's  treasury  in  payment  for  the  stock. 
Hence  the  original  note  was  not  void.  And 
If  the  original  note  was  not  void,  certainly 
the  one  sued  on,  given  to  the  bank  In  lieu  of 
the  old  note,  is  not  void. 

[2]  Defendant's  other  objection,  mentioned 
above,  arises  out  of  the  fact  that  Kelly  tes- 
tified that  he  subsequently  settled  his  obliga- 
tion to  the  bank,  and  the  bank  admitted  that 
Kelly  owed  it  nothing  further  by  reason 
thereof.  Defendant,  therefore,  says  that  the 
bank  has  no  farther  taterest  in  the  note  sued 
on.  Sat  when  Kelly  settled  his  note,  the  de- 
fendant's note  had  been  made  payable  to  the 
bank  direct,  and,  in  the  settlement  with  Kel- 
ly, the  bank  retained  defendant's  note.  This 
was  agreeable  to  Kelly.  He  testified  In  this 
case  and  makes  no  objection  thereto.  The 
presumption  is  that  in  Kelly's  settlement 
with  the  bank  defendant's  note  was  treated 
as  so  much  money,  which  the  bank  could  do, 
since  the  note  was  payable  to  it. 

[3,4]  Besides,  as  the  plaintiff  bank  was 
the  itayee  and  in  possession  of  the  note,  it 
could  sue  in  its  own  name  whether  It  was 
the  real  owner  or  not,  since,  if  Kelly  were 
the  beneficial  owner  of  the  proceeds,  the  law 
would  impress  a  trust  on  the  fund  In  bis  fa- 
vor. NIcolay  v.  Fritschle,  40  Mo.  67;  Simons 
V.  Wlttmann,  113  Mo.  App.  357,  loc.  dt  374, 
88  S.  W.  791;  Snider  t.  Adams  Express  Co., 
77  Mo.  528,  loc.  dt.  526;  Gunnell  v.  Emerson, 
73  Mo.  App.  291.  The  Judgment  in  this  case 
would,  as  a  matter  of  law,  preclude  Kelly 
from  obtaining  a  recovery  on  his  part;  but, 
in  addition  to  this,  he  would  be  clearly  es- 
topped under  the  circumstances  of  this  case. 

The  judgment  is  correct,  and  the  same 
must  be  affirmed.  It  Is  so  ordered.  The  oth- 
er Judges  concur. 


STATE  V.  EDWARDS.    (No.  11916.) 

(Kansas  City  Court  of  Appeals.    Missouil 

Jan.  17,  1916.    £«hearing  Denied 

Feb.  7,  1916.) 

1.   INTOXICATISO   LaQTJOBS   9=»32— LoCAL  OP- 
TION ELBonoN  —  Acts  and  Becobds  of 

COTJWTT  QOVXt. 

The  acts  of  the  county  court  in  entertaining 
a  petition  for  a  local  option  election,  in  deter- 
miniDR  tKe  quallficarion  of  the  petitioners  and 


the  suffldeney  tbereot,  and  In  calltn?  a  local  op- 
tion election  are  judicial  in  their  nature,  and  the 
court's  record  therein  partakes  of  the  nature  of 
a  judgment. 

[Ed.  Note.— For  other  cases,  see  IntozicatinE 
Liquors,  Cent.  Dig.  S§  38,  39 ;  Dec.  Dig.  «=s32.J 

2.  Intoxicatino  Liquobs  «=332— Osdebs  of 
County  Codbt— Collateral  Attack. 
Such  orders  or  judgment  are  not  open  to 

collateral  attack. 
[Ed.  Note. — For  otlier  cases,  see  Intoxicating 

Liquors,  Cent.  Dig.  {f  38,  39 ;  Dec.  Dig.  ^^82.] 

8.  Tntoxicattno  Liquors  ®=>32— Local  Op- 
tion Election— JuBiSDicTioN— Statute. 
Under  Rev.  St.  1909,  |  7283,  providing  an 
election  to  determine  whether  liquors  shall  be 
sold  in  a  county  and  a  procedure  thereon,  the 
preseataticm  of  a  petition  properly  signed  calls 
the  court's  jurisdiction  In  the  particular  case 
into  exercise. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  88,  39 ;  Dec.  Dig.  «=>32.] 

4  iNTOXiCATiNa  LiQUOBS  4=331- LocAL  Op- 
tion Elbction— Jurisdiction  or  Couktt 
Court— Statute. 

Under  Rev.  St  1909,  i  7244,  providing  that, 
whenever  a  local  option  election  has  been  held 
with  decision  for  or  against  the  sale  of  intoxi- 
cating liquors,  the  question  shall  not  be  a^in 
submitted  within  four  years  in  the  same  county, 
and  then  only  on  a  new  petition,  etc.,  the  comity 
court,  on  presentation  of  a  petition  for  an  elec- 
tion withm  four  years  from  a  valid  election, 
should  decline  to  call  the  election,  but  its  juris- 
diction over  the  subject-matter  was  not  destroy- 
ed, and  hence  its  action  in  calling  the  subsequent 
election  was  only  voidable,  in  case  the  former 
election  was  valid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  «=>31.] 

5.  JuDOMKNT  4=3489— Collateral  Attack- 

JUBIBDICnON. 

There  is  a  distinction  between  jurisdiction 
over  the  subject-matter  and  the  exercise  of  ju- 
risdiction in  a  particular  proceeding  turning  up- 
on the  difference  between  a  wrongful  execution 
of  power  to  hear  and  determine,  which  renders 
the  judgment  merely  voidable,  and  a  lack  of 
power  to  hear  the  matter  at  all,  which  renders 
it  absolutely  void. 

[Ed.   Note. — ^For  other  cases,   see   Judgment 
Cent  Dig.  {{  924,  925 ;    Dec.  Dig.  ^3^.] 

6.  Intoxicating  Liquobs  <s=»39— Local  Op- 
tion Election  —  Presumption  —  Jueisdic- 
TiON — Countt  Court. 

Where  the  county  court  on  presentation  of 
a  petition  for  a  local  option  election  exerci^  its 
jurisdiction  over  the  subject-matter,  the  pre- 
sumption is  that  the  court  acted  and  made  its 
order  in  accordance  with  the  law,  and  that  since 
the  former  election  something  must  have  hap- 
pened which  allowed  the  court  to  grant  the  sec- 
ond petition  without  violating  Rev.  St.  1909,  i 
7244,  providing  that  when  a  local  option  elec- 
tion IS  held  in  a  county,  the  question  shall  not  be 
again  submitted  within  four  years. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  33 ;   Dec.  Dig.  «=33<^.l 

7.  Intoxicating  Liquobs  *=937— Local  Op- 
tion Election— Attack— Statute. 

Rev.  St  1909,  f  7242,  providing  that  a  lo- 
cal option  election  may  be  contested  as  provided 
for  the  contest  of  elections  of  county  omcers  by 
any  qualified  voter  of  the  county,  etc.,  in  which 
the  election  was  held  by  an  action  to  contest 
brought  against  the  county,  etc.,  affords  the  ei- 
clusive  statutory  remedy  by  contest. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  42;   Dec.  Dig.  «=>37.] 
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Appeal  toom  Clrcolt  Court,  Charlton  Coun- 
ty;  Fred  Lamb,  Judge. 

Jack  Edwards  was  convicted  of  the  sale  of 
Intoxicating  liquors  In  violation  of  the  local 
option  law,  and  he  appeals.    AflSrmed. 

Roy  W.  Sucker,  of  KeytesvUle,  for  appel- 
lant. Roy  McKlttrlck,  of  Salisbury  (Jno.  D. 
Taylor,  of  Keytesvllle,  of  counsel),  for  the 
State. 

TRIMBI/B,  J.  This  Is  a  prosecution  for  a 
sale  of  intoxicating  liquor  in  violation  of  the 
local  option  law  which  the  state  claims  is  In 
force  In  Charlton  county.  The  indictment 
was  returned  on  the  8th  day  of  February, 
1915.  The  offense  is  charged  to  have  been 
committed  on  the  1st  day  of  August,  1914. 
The  sole  defense  was  that  the  local  option 
law  was  not  in  force  in  Charlton  county  when 
the  sale  was  made.  Defendant  was  convicted 
and  fined  $300.  The  only  question  presented 
by  his  appeal  is  whether  or  not  the  election 
at  which  Charlton  coimty  is  said  to  have 
adopted  local  option  was  valid. 

The  state  introduced  a  record  of  the  county 
court  of  that  county  showing  that  on  the  7th 
day  of  May,  1913,  a  lawful  petition,  in  regu- 
lar form  and  bearing  the  requisite  number 
of  signers,  was  presented  to  the  court.  Said 
county  court  record  further  showed  all  the 
necessary  orders  directing  the  holding  of  a 
due  and  regular  local  option  election  in  said 
county  on  the  7th  day  of  Jime,  1913.  It  also 
showed  that  said  election  was  held  in  due 
and  regular  form  on  said  date,  resulting  in 
a  vote  "against  the  sale  of  intoxicating  liq- 
uor" by  a  majority  of  184;  that  all  the  nec- 
essary steps  required  by  the  statute  pertain- 
ing to  the  counting,  returning,  and  canvassing 
of  the  vote,  the  declaration  of  results,  and 
the  publication  of  notice  were  taken  and  duly 
entered  of  record.  There  is  no  flaw  in  the  rec- 
ord, nor  any  defect  or  Infirmity  in  the  pro- 
ceedings so  far  as  the  record  itself  is  con- 
cerned or  In  the  proceedings  disclosed  there- 
by. On  its  face,  and  considered  by  Itself,  It 
shows  that  a  valid  election  was  held  in  said 
county  on  June  7,  1913,  at  which  the  county 
declared  for  prohibition,  and  that  the  same 
was  duly  put  in  force  by  proper  notice. 

The  defendant  objected  to  the  introduction 
of  this  record,  and,  in  connection  with  his  ob- 
jection, offered  in  evidence  a  record  of  the 
county  court  pertaining  to  an  alleged  local 
option  elocution  held  on  March  18, 1912,  result- 
ing in  the  defeat  of  prohibition  by  a  majority 
of  99.  The  trial  court  refused  to  admit  this 
record  in  evidence,  and,  overruling  defend- 
ant's objection  to  the  record  offered  by  the 
state,  admitted  it  in  evidence.  The  defend- 
ant's contention  is  that,  since  the  record  of- 
fered in  evidence  by  him  shows  on  its  face  a 
valid  election,  in  which  the  county  went 
"wet,"  on  March  18,  1912,  the  election  held 
on  June  7,  1913,  wherein  the  county  went 
"dry,"  was  and  Is  a  nullity,  since  It  was  held 
vlthln  four  years  after  the  first  election.  In 
182  S.W.-«2 


violation   of  section   7244,  B.   S.   Mo.  1909, 
which  reads  as  follows : 

"Whenever  the  election  in  this  article  provided 
for  has  been  held,  and  decided  either  for  or 
SKaicBt  the  sale  of  intoxicating  liquors,  then  the 
question  shall  not  be  again  submitted  within 
four  years  next  thereafter  in  the  same  county  or 
city,  as  the  case  may  be,  and  then  only  on  a  new 
petition  and  in  every  respect  conforming  to  the 
provisions  of  this  article.' 

In  reference  to  the  first  election  the  de- 
fendant offered  nothing  except  .the  county 
court  record,  and  made  no  attempt  to  show 
that  the  validity  of  said  first  election,  as 
established  by  said  record,  had  remained  un- 
impeached  down  to  the  time  of  the  ordering 
of  the  second.  There  Is  a  statementkin  re- 
spondent's brief  that  shortly  after  this  first 
election  it  was  declared  Invalid  by  the  circuit 
court  of  that  county  in  an  action  therein  In- 
stituted, from  which  Judgment  an  appeal  was 
taken  which  was  soon  after  dismissed.  We 
have  carefully  searched  the  record,  but  are 
unable  to  find  therein  any  reference  to  such 
fact,  and  for  this  reason  we  will  not  take  it 
into  consideration  in  determining  this  case, 
as  it  Is  our  duty  to  consider  it  solely  upon  the 
record  as  presented,  especially  in  view  of 
what  the  attorney  for  the  other  side  has  said 
concerning  the  prcqprlety  of  making  such  un- 
supported statement  We  refer  to  it  only 
in  order  to  show  that  we  have  not  attached 
any  Importance  to  it. 

[1]  The  acts  of  the  county  court  In  enter- 
taining a  petition  for  a  local  option  election, 
in  determining  the  qualification  of  the  peti- 
tioners and  the  sufficiency  thereof,  and  in 
calling  a  local  option  election  are  Judicial  in 
their  nature,  and  the  record  of  the  county 
court  made  therein  partakes  of  the  nature 
of  a  Judgment.  State  v.  Gamma,  149  Mo. 
App.  694,  loc.  dt  704,  129  S.  W.  734. 

[2]  And  the  orders  or  Judgment  so  made 
are  not  open  to  collateral  attack.  State  ex 
rel.  T.  WUson,  216  Mo.  216,  115  S.  W.  540; 
Desloge  V.  Tucker,  196  Mo.  587,  loc.  clt.  601, 
94  S.  W.  283 ;  School  District  v.  Chappel,  166 
Mo.  App.  498,  1.35  S.  W.  75;  State  ex  rel.  v. 
County  Court  of  Cass  County,  187  Mo.  App. 
698,  119  S.  W.  1010 ;  17  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1065. 

[3]  The  Jurisdiction  or  power  of  the  coun- 
ty court  over  the  subject-matter  of  local  oi>- 
tlon  elections  Is  conferred  by  section  7238, 
R.  S.  Mo.  1909.  The  presentation  of  a  peti- 
tion properly  signed  calls  the  court's  Juris- 
diction in  the  particular  case  Into  action  or 
exercise.  State  v.  McCord,  207  Mo.  519,  loc. 
clt.  526,  106  S.  W.  27,  123  Am.  St  Rep.  410; 
State  ex  reL  v.  Bird,  108  Mo.  App.  163,  83  S. 
W.  284. 

[4,  6]  Now,  when  the  petition  calling  for 
the  election  of  June  7,  1913,  was  presented, 
If,  as  a  matter  of  fact,  a  valid  election  on 
that  subject  had  been  held  within  four  years 
prior  thereto,  the  county  court  was  required 
by  section  7244,  R.  S.  Mo.  1909,  to  decUne  to 
call  the  election,  but  the  Jurisdiction  of  the 
county  court  over  the  subject-matter  was  not 
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destroyed.  Its  power  to  call  the  election  was 
merely  dependent  upon  the  fact  whether  a 
valid  election  had  been  held  within  four 
years.  Section  7244  evidently  means  a  valid 
election,  for  a  ixnd  election  Is  no  election, 
and  cannot  prevent  a  subsequent  one.  State 
ex  rel.  r,  Rlnke,  140  Mo.  App.  645,  loc.  clt 
663,  121  S.  W.  159;  Taylor  v,  Oook,  147  Ky. 
215,  143  S.  W.  1055.  Hence  the  act  of  the 
county  court  in  calling  the  election  of  June, 
1913,  was  not  void  for  want  of  jurisdiction, 
but  only  voidable,  in  case  the  former  election 
was  valid.  Smith  v.  Black,  231  Mo.  681,  loc. 
dt.  693,  132  S.  W.  1129.  There  is  a  distinc- 
tion, which  should  always  be  observed,  be- 
tween Jurisdiction  over  the  subject-matter 
and  the  ezercife  of  Jurisdiction  in  a  particu- 
lar proceeding.  17  Am.  &  Wag.  Ency.  of  Law 
(2d  Ed.)  1042.  This  distinction  turns  upon 
the  difference  between  a  wrongful  execution 
of  power  to  hear  and  determine,  which  ren- 
ders the  Judgment  merely  voidable,  and  a 
lack  of  power  to  hear  the  matter  at  all, 
which  renders  It  absolutely  void.  17  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  1048.  The  act  of 
the  county  court  in  calling  the  election  of 
June,  1913,  was  an  exercise  of  the  Jurisdic- 
tion it  had  over  the  subject-matter  of  local 
option  elections,  and  therefore  its  act  was  not 
absolutely  void,  a  mere  nullity,  to  be  disre- 
garded and  called  in  question  by  any  one  up- 
on any  and  every  occasion  or  by  the  collateral 
attack  the  defendant  now  makes  upon  It 

[(]  The  existence  of  the  first  Judgment  of 
the  county  court,  which  on  Its  face  estab- 
lishes an  election  held  in  Marcli,  1912,  does 
not  change  the  situation.  The  presumption  is 
that  the  county  court  heard  and  acted  upon 
tlie  petition  In  entire  accordance  with  law, 
and  made  the  second  order  in  obedience 
thereto  and  In  accordance  with  its  duty,  and 
that  since  the  first  election  something  must 
have  happened  which  allowed  the  court  to 
grant  the  second  petition  without  violating 
section  7244 ;  for,  while  the  rule  is  that  there 
is  no  presumption  in  favor  of  the(  Jurisdic- 
tion of  courts  of  special  and  limited  Juris- 
diction, that  rule  applies  only  to  their  Juris- 
diction over  the  subject-matter.  If  the  court 
has  such  jurisdiction,  and  the  record  dis- 
closes the  facts  necessary  to  call  the  court's 
jurisdiction  over  the  particular  case  into  ac- 
tion, then  the  same  presumption  exists  that 
the  court  acted  properly  as  in  the  case  of 
courts  of  general  Jurisdiction.  The  Judgment 
establishing  the  second  election  was  there- 
fore only  voidable  upon  a  certain  contin- 
gency, and,  being  valid  on  its  face,  was  good 


until  set  aside  or  questioned  in  the  manner 
provided  by  law. 

[7]  Now,  the  Legislature  in  190©  provided  a 
method  by  which  the  validity  of  the  election 
authorized  and  established  by  this  Judgment 
could  be  questioned,  by  adding  to  section 
7242,  B.  S.  Mo.  1909,  the  foUowlng: 

"The  election  in  tliis  article  provided  for,  and 
the  result  thereof,  may  be  conteated  in  the  same 
manner  as  is  now  provided  by  law  for  the  con- 
test of  tlie  elections  of  connty  officers  in  this 
state  by  any  qualified  voter  of  the  municipal 
body  or  of  the  county  in  which  said  local  option 
election  shall  be  held  by  an  action  to  contest  as 
lierein  provided,  and  which  shall  be  brought 
against  the  municipal  body  or  the  county  holdhig 
said  election." 

In  the  case  of  State  ex  rel.  v.  Boss,  161 
Mo.  App.  671,  loc.  dt.  682,  143  S.  W.  610,  it 
was  held  by  tiie  Springfield  Court  of  Appeals 
that,  where  a  specific  remedy  for  contesting 
elections  has  been  provided  by  statute,  that 
mode  alone  can  be  resorted  to,  and,  where  a 
direct  method  for  Impeaching  a  local  option 
election  has  been  provided  by  law,  its  validi- 
ty is  not  open  to  Impeachment  or  attack  in 
collateral  matters.  This  case  went  to  the 
Supreme  Court  and  is  reported  in  245  Mo. 
36,  149  S.  W.  451,  Ann.  Cas.  1913E,  978.  The 
ruling  of  the  Springfield  Court  of  Appeals 
was  upheld,  the  Supreme  Court  saying  that 
the  statutory  remedy  by  contest  was  exclu- 
sive, and  did  so  in  language  so  broad  and 
emphatic  that  we  are  not  disposed  to  hold 
the  ruling  Inapplicable  to  the  case  at  bar. 
The  language  used  at  page  45  is,  in  our  opin- 
ion, susceptible  of  no  other  interpretation. 
This  is  especially  so  In  view  of  the  ftict  tliat 
the  reasoning  of  the  court  proceeds  upon  the 
theory  that  the  right  to  sell  intoxicating  liq- 
uor is  not  a  natural,  vested,  or  a  constitu- 
tional right  It  is  purely  statutory.  The 
Legislature,  having  the  power  to  authorize 
an  election  to  determine  whether  or  not  In- 
toxicating liquor  shall  be  sold,  has  also  the 
power  to  provide  a  means  for  contesting  such 
election.  The  whole  matter  being  statutory, 
the  statutory  remedy  Is  exclusive.  Our  view 
as  to  the  breadth  and  scope  of  the  ruling  In 
the  Boss  Case  is  strengthened  by  what  Is 
said  in  State  ex  rel.  v.  Carter,  257  Mo.  62, 
loc.  clt  82,  166  S.  W.  773.  To  the  same  ef- 
fect see  Miller  v.  State,  72  Tex.  Cr.  B.  161, 
161  S.  W.  128;  Longmire  v.  State  (Tex.  Or. 
App.)  171  S.  W.  1165;  Ehodes  v.  State  (Tex. 
Cr.  App.)  172  S.  W.  252;  Moflltt  v.  People 
(C!olo.)  149  Pac.  104;  Woodard  v.  State,  103 
Oa.  496,  30  S.  B.  522. 

The  Judgment  is  therefore  afllrmed.  All 
concur. 
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ANDSRSON  T.  AMEIRIOAN  SASH  &  DOOR 
CO.      (No.  11838.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  6,  1916.     Rehearing  Denied 

Feb.  21,  1816.) 

1.  Afpxal  and  Bbbob  «s>934— REvntw— Bt- 

IDKNCE. 

The  court  on  appeal  from  a  verdict  for 
plaintiff  will  accept  as  the  facts  in  the  case  the 
evidence  for  plaintiS  and  all  reasonable  infer- 
ettces  therefrom. 

[£<d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  37T7-S782;  Dec.  Dig.  «=» 
934.] 

2.  Cabbiebs  €=a314— Passekoeb  in  Elevatob 
— Injtjbies— Actions— Pleading— Res   Ipsa 

lAXiVTrVA 

A  petition  b^  a  customer  of  defendant,  in- 
jured^ upon  entering  an  elevator,  which  averred 
that  just  as  she  entered  the  elevator  as  a  passen- 
ger pursuant  to  invitation  a  gate  connected  with 
the  elevator  feU,  striking  her,  is  general  in  its 
aTerments,  and  depends  for  recovery  on  the 
doctrine  of  res  ipsa  loquitur. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Ognt.  Dig.  M  1260.  1270,  1273,  1274,  127ft- 
1280 ;    Dec.  Dig.  «s>314.] 

3.  Carbikbs  4=>316 — PABaBNOEB  in  Euivatob 
— Injubies  —  AcnoNB  —  Pbesumftions  — 
Res  Ipsa  LoQunxTB. 

One  invited  to  take  passage  in  an  elevator, 
injured  by  the  falling  of  the  door,  cannot  be  de- 
prived of  the  presumption  of  res  ipsa  loquitur 
in  her  favor  as  a  matter  of  law  by  reason  of  ev- 
idence introduced  by  defendant. 

[EJd.  Note. — For  other  cases,  see  Carriera, 
Cent.  Dig.  ||  1261, 1262,  1283,  128&-1294 ;  Dec. 
L>i«.  «s816.] 

4.  Trial  «s>296— Ihbtbuotiohb  — Cube  bt 
Othibs. 

In  an  action  for  injuries  received  by  plain- 
tiff in  entering  defendant's  elevator,  error  in  in- 
stmctions   which   omitted    a   consideration    of 

SlaintifTs  c(nittibntory  negligence  is  cared  by 
efendant's  instructions  presenting  that  issue, 
{Ed.  Notfe— For  other  cases,  see  Trial,  Cent. 
Me.  f{  706-T13,  716,  716,  7l6;  Dec.  Dig.  <g=» 

5.  Gabioebs  «=>247  —  Cabbiaoc  or  Passen- 
OKBS— Who  ABE  Passenobbs. 

A  customer  In  a  store,  incited  to  use  the 
elevator  to  visit  the  desired  floor,  is  a  passenger 
npon  stepping  forward  to  enter  the  cage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {J  984-093 ;    Dec.  Dig.  iS=3247.] 

6.  Tbial   ^=»219— Irsibuotiohs— DinNiTiOR 

OT  l^BUS. 

In  an  action  for  negUgoitly  allowing  the 
gate  of  an  elevator  to  fau  on  plaintiff,  the  nsc 
of  the  word  "negligence"  in  an  instruction  mere- 
ly to  characterize  the  act  is  not  improper, 
though  it  was  not  defined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  (  489 ;   Dec.  Dig.  «S3219.] 

7.  Appeal  and  Ebbob  ^=>882  —  Revibw  — 
Pbbsohs  Entitled  to  Alleob  Ebboi!. 

Where  defendant's  own  instructions  re- 
peatedly used  the  word  "negligence"  without 
definition,  it  cannot  complain  of  plaintiff's  in- 
structions similarly  using  the  word. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3691-3610;  Dec.  Dig.  (So 
882.] 

8.  Daxaqes  «=»132  —  Pebbonal  Injttbieb  — 
Mkabtjbe. 

Where  injury  to  plaintiff  school  teacher 
caused  headaches,  from  which  she  continuously 
suffered  and  which  necessitated  her  having  as- 


sistance to  discharge  her  duties,  an  award  of 
$2,000  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |§  372-386,  396;  Dec  Dig.  <S=132.J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Jos.  A.  Quthrie,  Judge. 

"Not  to  be  officially  published." 

Action  by  Lucy  Anderscm  against  the 
American  Sasb  Sc  Door  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Griffin  &  Orr,  of  Kansas  City,  for  appel- 
lant J.  C.  Rosenberger,  William  F.  Wood- 
ruff and  R.  E.  Talbert,  all  of  Kansas  City, 
for  respondent.        ' 

ELLISON,  P.  J.  Defendant  owns  a  sasb 
and  door  manufacturing  establlstament  and 
a  sales  department  In  that  departmoit 
plaintiff  was  Injured  while  attempting  to 
enter  an  elevator  used  for  the  convenience 
of  Its  cuBtomers.  She  brought  this  action 
for  damages,  and  recovered  $2,000. 

[1]  The  fact  that  defendant  has  based 
much  of  its  defense,  as  well  as  argument  re- 
lating thereto,  on  the  evidence  in  its  own 
behalf,  makes  necessary  to  repeat  what  has 
been  so  often  said  that  we  are  bat  little  con- 
cerned with  the  evidence  in  ftivor  of  the  los- 
ing party.  We  must  accept  as  the  facts  of 
the  case  the  evidence  in  plaintiff's  behalf, 
and  all  reasonable  inferences  to  be  drawn 
therefrom  must  also  be  set  down  in  her  fa- 
vor. 

B^m  the  case,  as  made  for  plaintiff,  it  ap- 
pears that  she  and  her  mother  went  to  de- 
fendant's place  of  business  to  purchase  some 
doors.  On  entering,  they  were  received  by 
one  of  defendant's  clerks  who,  on  learning 
what  they  wanted,  asked  them  to  follow 
htm  down  th6  hall,  which  they  did  until  they 
came  to  the  front  of  a  freight  elevator,  also 
used  for  passragers.  The  opailng  in  the 
front  of  this  elevator  was  closed  or  secured 
witlk  a  wooden  open  work  gate  which  moved 
in  response  to  the  movement  of  the  elevator. 
That  Is,  just  before  or  as  the  elevator  reach- 
ed a  floor,  the  gate  would  raise  and  just 
after  it  started  on,  the  gate  would  drop 
back  and  dose  the  opening.  The  speed  of 
movement  of  the  gate  was  kept  in  control  by 
weights  attadied  to  pulleys.  The  clerk  who 
thus  invited  plaintiff  and  her  mother  to  fol- 
low blm,  called  to  an  employ^  to  operate  the 
elevator  which  was  then  standing  there,  the 
gate  up,  ready,  to  all  appearances,  for  per- 
sons to  step  in.  Plaintiff  went  up  to  the 
elevator  (her  mother  and  the  clerk  just  be- 
hind her),  and  the  man  who  was  to  operate 
it  stepped  in  just  ahead  of  her  and  said  to 
her,  "Wait  a  minute,"  and  she  stopped  im- 
mediately at  the  entrance,  when  the  gate 
fell  from  above  and  struck  her  on  the  head, 
Inflicting  the  injury  of  which  she  complains. 

[2]  There  1b  a  question  between  the  parties 
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wbetber  the  petition  charges  general  or  q>e- 
dflc  negligence.    The  charge  Is  as  follows: 

"  •  •  *  rOiat  just  as  she  entered  said  eleva- 
tor as  a  passenger  pursuant  to  said  invitation, 
a  large  and  heavy  object  which  served  as  a  gate 
or  door  to  said  elevator  shaft,  through  the  care- 
lessness and  negligence  of  defendant,  its  agents 
and  servants,  was  allowed  to  fall  from  above, 
and  strike  plaintiS  a  severe  blow  on  the  top  of 
her  head,  causing  plaintiff  to  be  injured  as  fol- 
lows." 

A  Question  of  tliis  nature  is  sometimes  con- 
fusing from  the  different  meaning  which 
may  be  given  to  the  word,  "general,"  as 
distinguished  from  "specific."  It  is  rare 
that  a  pleader  alleges  merely  that  the  plain- 
tiff was  injured  by  th^  negligence  of  the 
defendant  He  may,  and  usually  does,  limit 
the  negligence  in  some  very  general  way, 
and  still  will  plead  a  case  of  general  negli- 
gence. For  Instance,  be  will  allege  that  he 
was  a  passenger  and  was  injured  by  a  derail- 
ment of  the  train.  That  would  be  a  general 
charge,  though  limited  to  a  derailment  and 
evidence  of  an  injury  by  falling  in  the  aisle 
or  in  attempting  to  leave  a  standing  car 
would  not  be  admissible. 

If  he  pleads  the  immediate  cause  of  the 
injury,  such  as  a  wreck  of  tbe  train,  but  does 
not  plead  the  negligence  that  caused  it  (as 
for  instance,  defective  ties,  broken  wheel, 
collision,  or  the  like),  his  charge  will  be 
general  negligence,  and,  while  he  must  prove 
a  wreck,  he  need  not  prove  what  caused  it 
and  it  will  be  presumed  that  it  was  some 
act  of  negligence,  res  ipsa  loquitur.  So  in 
this  case  the  allegation  is  that  plaintiff  was 
injured  by  tbe  fall  of  an  elevator  gate  when 
she  was  in  the  act  of  entering.  But,  while 
she  alleges  that  its  falling  was  negligence, 
she  does  not  specify  what  the  negligence 
was,  and  so  stands  on  her  charge  of  negli- 
gence, generally  and  depending  on  the  rule 
res  ipsa  loquitur.  Stauffer  t.  Ballroad,  243 
Mo.  305,  147  8.  W.  1032. 

[3}  Plaintiff  cannot  be  deprived  of  this 
presumption  in  her  favor,  as  a  matter  of  law, 
by  tbe  evidence  introduced  by  defendant 
Brown  V.  Bailroad,  256  Mo.  522,  635,  165  S. 
W.  1060. 

There  was  no  failure  of  proof.  The  al- 
legation was  that  "Just  as  she  entered  said 
elevator  as  a  passenger,"  the  gate  fell  upon 
her.  This  was  literally  proven.  The  fact 
that  the  operator  told  her  to  wait  a  minute, 
and  she  stopped  as  the  gate  fell,  does  not  dis- 
prove that  it  was  done  Just  as  she  entered; 


that  is,  in  the  connection  used.  Just  as  she 
was  entering.  The  conceded  fact  is  that  she 
was  so  far  along  in  entering,  or  had  entered 
far  enough,  to  be  struck  by  the  gate. 

[4]  The  instructions  for  plaintiff  were  Jus- 
tifled  by  the  evidence  and  are  properly 
worded.  They  do  not  assume  that  an  invita- 
tion was  given  to  plaintiff  to  enter  the  eleva- 
tor. Nor  do  they  broaden  the  issues.  They 
do  not  omit  the  question  of  plaintiffs  con- 
tributory negligence.  But  if  they  did  it  was 
cured  by  defendant's.  Riegel  v.  Biscuit  Co., 
169  Mo.  App.  513,  155  S.  W.  59 ;  Holman  v. 
City  of  Macon,  177  S.  W.  1078. 

[6]  The  evidence  showed  plaintiff  was  a 
passenger  under  our  decision  in  Chambers  v. 
Kupper  Hotel,  154  Mo.  App.  249,  134  S.  W. 
45,  where  Judge  Johnson  made  this  state- 
ment of  the  law: 

"Where  an  elevator  is  stopped  at  a  floor  and 
tbe  door  is  opened  for  the  reception  of  passea- 
gers,  the  relation  of  carrier  and  passenger  be- 
gins the  moment  the  latter  starts  to  enter  the 
car  and  brings  himself  within  range  of  its  pos- 
sible activities." 

[S,  7]  Objection  is  made  that  the  court 
made  use  of  the  word  "negligence"  in  plain- 
tiff's instructions  without  defining  its  mean- 
ing. But,  as  used,  tbe  word  merely  chaiv 
acterlzes  the  act,  and  was  not  improper. 
Mather  v.  Railroad,  166  Mo.  App.  142,  149, 
148  S.  W.  383;  Bums  v.  Ballroad,  176  Ma 
App.  330,  342,  ISS  S.  W.  394.  More  than 
this,  if  an  error,  i(  was  condoned  by  de- 
fendant's repeated  iise  of  the  word  in  the 
same  way. 

We  think  tliat  there  was  evidence  £r«n 
which  the  Jury  could  properly  find  that  plain- 
tiff's injury  was  permanent 

[I]  Finally,  defendant  claims  tbe  verdict 
of  $2,000  is  excessive.  That  dep^ids  alto- 
gether upon  the  question  whether  she  and 
witnesses  In  her  favor  have  exaggerated  the 
result  of  the  injury  to  her  head.  No  Immedi- 
ate effect  was  felt,  but  before  she  left  the 
building  she  became  sick.  Her  head  has 
affected  her  ever  since,  and  she  has  suffered 
practically  continuously  since.  Her  occupa- 
tion is  school  teaching,  and  she  has  to  have 
assistance  at  times  when  her  suffering  is  in- 
tense. The  Jury  has  decided  that  her  com- 
plaint is  not  feigned,  and  on  that  basis  the 
verdict  is  not  so  large  as  to  Justify  us  in  in- 
terfering. 

The  Judgment  must  be  affirmed.  All  con- 
cur. 
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COATES  T.  DUNNIVANT.    (No.  1674.) 

(Sprin^eld  CSourt  of  Appeals.    Missouri.     Feb. 

16.  1916.) 

L    EjXECTTTOBS   and    ADiaNIBTKATOSa    €=3245 — 

Claims  aqainbt  Estatb—Noticb— Waiver. 
Where  an  administrator  went  to  trial  on 
the  merits  without  plea  or  objection  aimed  at 
the  want  of  notice  to  him  of  the  filing  of  an 
amended  statement  of  claim,  this  objection  was 
waived. 

[FA.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $|  867-869;  Dec. 
Dig.  <S=>246.] 

2.  XlZKotrroBs  and  AoiaMSTBATOBS  4=9246  — 
cijv.imb  aqainbt  bjstate  —  objections— 
Waivkb. 

An  administrator  by  going  to  trial  on  the 

merits  waived  the  objection  that  the  original 

claim  was  not  sufficient  on  which  to  base  an 

amendment 
[E!d.   Note.— For  other  cases,   see  Executors 

and  Administrators,  Cent  Dig.  {§  867-868;  Doc. 

Dig.  «=245.] 

8.  EXEOCTOBS  AND  ADKINIBTBATOB8  «=>221— 
CX.AIMS    AGAINST    ESTATE— SERVICES   TO    DX- 

CEDENT— Evidence. 

In  a  proceeding  against  an  administrator  on 
a  claim  for  services  to  the  deceased,  the  mother- 
in-law  of  plaintiff,  evidence  on  behalf  of  plain- 
tiff held  to  sustain  the  burden  of  showing  that 
the  decedent  intended  to  pay,  and  the  plain- 
tiff intended  to  charge,  for  tlie  services. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  001-003^, 
1858,  1861-1863,  1865.  1866,  1871-1874,  1876; 
Dec.  Dig.  «=>221.] 

4.  Afpkal  and  Ebbob  «=9l057  —  Review  — 

HaRMIJSS    ERBOB    —    SlXCLUBION    OF    BVI- 
OXNCE. 

On  a  claim  for  services  to  deceased  for  Gve 
years,  the  exclusion  of  an  admission  of  plain- 
tiff that  deceased  did  not  make  her  home  with 
him  after  1907  was  harmless,  where  the  6  years 
for  which  plaintiff  was  charging  extended  over 
a  period  from  1902  to  1910,  and  the  testimony 
am^  showed  that  5  years  was  a  reasonable 
period  for  which  be  might  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  4194-4199,  4205;  Dec.  Dig. 
«s>1057.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Frank  Kelly,  Judge. 

Action  by  Charles  Coates  against  M.  B. 
Dunnlvant,  administrator  of  the  estate  of 
Sarah  Campbell.  Judgment  for  plaictlff,  and 
defendant  appeals.    Affirmed. 

Arthur  h.  OliTer,  of  St  Louis,  A.  Sloan 
Oliver,  and  Everett  Reeves,  both  of  Canith- 
ersvllle,  for  appellant  R.  L.  Ward,  of  Car- 
nthersviUe^  for  respondent 

EOBERTSON,  P.  J.  Plaintiff  filed  his 
claim  against  the  estate  of  Sarah  Campbell 
In  the  probate  court  of  Pemiscot  county,  the 
administrator  having  theretofore  waived  no- 
tice. Shortly  thereafter  plaintiff  amended 
big  claim,  including  therein  some  items  and 
accounts  not  mentioned  in  the  original  claim. 
The  administrator  filed  an  answer,  and  a 
trial  was  had  on  the  merits,  resulting  in  an 
allowance  of  plaintiff's  dalm  in  full.  The 
administrator  appealed  to  the  circuit  court 
where  upon  a  trial  anew  the  plaintiff  again 


prevailed,  and  the  administrator  has  appeal- 
ed to  this  court 

[1]  The  first  Insistence  on  the  part  of  the 
appellant  is  that  the  original  statement  was 
insufficient  to  confer  Jurisdiction  on  the  pro- 
bate court,  that  the  amendment  constituted 
the  original  filing  of  the  claiib  therein  con- 
tained, and  that  it  was  therefore  essential 
that  notice  of  its  presentation  for  allowance 
be  served  on  the  administrator.  Section  203, 
R.  S.  1909.  It  is  held  that  in  the  same  an- 
swer may  be  joined  pleas  to  the  jurisdiction 
of  the  person  and  subject-matter  and  to  the 
merits.  Meyer  v.  Phoenix  Ins.  Co.,  184  Mo. 
481,  487,  88  S.  W.  479.  In  the  case  at  bar 
there  was  no  plea  or  objection  aimed  at  the 
want  of  notice  of  tiie  flUng  ot  the  amended 
statement,  and  as  the  defendant  went  to 
trial  on  the  merits,  this  objection  has  been 
waived.  Waltemar  v.  Schnlck's  Estate,  102 
Mo.  App.  183,  138,  76  S.  W.  1053. 

[2]  As  to  the  objection  based  on  the  idea 
that  the  original  claim  was  not  suffldent  on 
which  to  base  an  amendment,  this  was  waiv- 
ed by  going  to  trial  on  the  merits.  Williams 
T.  Sanders,  69  Mo.  App.  608,  613. 

[3]  The  plaintiff  was  a  son-in-law  of  the 
deceased,  for  whom  he  cared  for  5  years  of 
the  latter  part  of  her  life  and  paid  her  fu- 
neral expenses  and  the  bill  of  the  doctor  who 
attended  her  during  her  last  illness.  She 
was  73  years  of  age  when  she  died,  and  had 
been  an  Invalid  some  time.  The  defendant 
earnestly  insists  that  before  plaintiff  can 
recover  he  must  show  that  deceased  Intend- 
ed to  pay  him,  and  that  plaintiff  Intended 
to  charge  for  his  services.  Plaintiff  may 
readily  concede  that  be  had  that  burden,  as 
the  record  clearly  discloses  ttkat  he  discharg- 
ed It.  Numerous  witnesses  testified  that 
while  deceased  was  being  cared  for  In  the 
home  of  plaintiff,  she  remarked  that  she  In- 
tended to  pay  him.  A  witness,  without  ob- 
jection, testified  that  plaintiff  said  he  Intoid- 
ed  to  charge.  It  has  been  held  that,  from 
the  fact  that  one  states  that  he  exi>ect8  to 
pay  for  what  his  relative  had  done  and  is 
doing  for  him.  the  inference  may  be  drawn 
that  the  party  rendering  the  services  was 
doing  so  with  the  expectation  of  pecimlaiy 
compensation.  Burt  v.  Gabbert  174  Mo.  App. 
521,  525,  160  S.  W.  838.  Certainly  where  one 
makes  a  declaration  that  indicates  a  pur- 
pose to  pay  another  person  for  services,  the 
inference  is  justified  that  the  person  making 
that  statement  is  legally  bound  to  do  what 
is  stated  will  be  done,  and  this  presupposes, 
in  a  case  of  this  kind,  an  arrangement  be- 
tween the  parties  which  includes  the  intent 
of  that  other  person  to  charge.  The  claim 
filed  included  $1,200  for  maintaining,  board- 
ing, and  caring  for  deceased  for  five  years, 
140  paid  another  party  for  caring  for  her 
during  her  last  Illness,  $6  doctor's  bill,  and 
?55,  funeral  expenses.  A  Jury  trial  without 
iustructi(«is  resulted  in  a  verdict  for  plaintiff 


»For  otbtr  eases  ■••  lam*  topic  and  KBY-NUUBBR  in  aU  Kay-Nnmbered  Digests  and  Indexw 


822 


182  SOUTHWESTERN  HBPORTBB 


(Mo. 


for  the  full  amonnt  All  the  requirements 
Insisted  upon  by  defendant  were  met  by  the 
evidence ;  hence  no  further  discussion  on  this 
point  Is  necessary. 

[4]  The  defendant  underto<d[  to  prove  an 
admission  of  plaintiff  to  the  efCect  that  the 
deceased  did  not  make  her  home  with  him 
after  1907,  but  paid  him  only  short  visits 
thereafter.  The  court  sustained  plaintiff's 
objection  to  the  testimony.  The  5  years  for 
which  plaintiff  was  charging  extended  over  a 
.period  ot  time  from  1902  to  the  date  of  the 
death  of  deceased  In  1910.  If  defendant's 
theory  is  correct  that  the  court  erred,  it 
must  be  held  to  be  harmless,  as  the  testimony 
amply  shows  that  five  years  was  a  reason- 
able period  tot  which  plaintiff  might  charge. 
One  witness  testified  that  deceased  lived 
with  plaintiff  17  or  18  years.  The  defend- 
ant offered  no  testimony. 

The  judgment  is  so  manifestly  Just  that 
It  should  be,  and  is,  afiSrmed. 

FARRINGTON  and  STURGIS,  J  J.,  concur. 


YOUNG  V.  MILLER.     (No.  11794.) 

(Kansas  City  Court  nf  Appeals.    MlBSOuri. 

Jan.  17, 1916.    Rehearing  Denied 

Feb.  7,  19ia) 

1.  INTEBPUCADEB  <S=»10  —  GeOUNDB  —  PaKTT 

Claiming  Intebbst  in  Fund. 

An  attorney  employed  to  contest  a  will,- 
on  a  contingent  basis,  bronglit  suit  making  all 
the  heirs,  including  contestant's  brother.  In- 
terested in  having  the  will  annulled,  parties 
defendant,  in  which  the  contestant's  brother  fil- 
ed an  answer  admitting  the  facts  of  plaintiff's 
petition,  joined  the  contest,  and  received  an  of- 
fer of  settlement  of  $900,  to  which  both 
contestants  consented,  and  farther  agreed  that 
the  $900  should  be  divided  into  two  parts 
of  $550  and  $350,  the  larger  snm  to  be  given 
to  the  original  contestant,  and  the  attorney 
signed  agreement^  to  that  effect  and  after- 
wards received  the  money.  Held,  in  a  suit 
by  the  assignee  of  the  smaller  share,  brought 
after  the  contestant  receiving  the  larger  sam 
was  threatening  to  sue  defendant  attorney  for 
bis  share,  that  the  defendant  was  not  entitled 
to  interplead  the  two  contestants,  as  he  was 
himself  claiming  an  interest  in  the  fund  in  his 
hands,  and  In  the  $350,  so  that  he  was  not  in 
the  position  of  a  mere  disinterested  stakeholder 
or  party  holding  a  fund  to  be  wholly  divided 
between  others. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  {  12 ;  Dea  Dig.  <@=>10.] 

2.  InTBBPI.BADEB  ^s»10—  GboUNDS  —  INOON- 

8ISTKNT  Obligations. 

Such  defendant  was  not  entitled  to  inter- 
plead if  he  had  assumed  different  and  incon- 
sistent obligations,  so  as  to  be  liable  to  two  judg- 
ments. 

[Ed.  Note. — ^For  otner  cases,  see  Interpleader, 
Cent.  Dig.  $  12;    Deo.  Dig.  <S=»10.] 

3.  Attobnet  and  Client  <8=>12S— Liability 
or  Attobnky  to  Thibd  Person. 

In  such  suit,  the  original  contestant  was 
in  no  position  to  claim  that  a  division  of  the 
proceeds  was  unauthorized,  nor  could  defend- 
ant as  his  attorney  refuse  to  pay  the  interest 
assigned  by  the  other  contestant  on  the  ground 
that  he  had  no  authority  from  his  client  to 
make  any  division,  so.  that,  regardless  of  the 


original  contestant's  mistake  in  thinking  be  was 
receiving  the  entire  proceeds,  the  assignee  could 
recover  without  being  compelled  to  have  the 
question  opened  and  litigated  with  the  original 
contestant. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  H  274-28S:  Dec.  Dig.  «s> 
128.] 

4.  Attorney  and  Cuent  «=»128— Settle- 
ment —  E'uNDS  Received  bt  Attobnet  — 
Pasties. 

In  such  case,  the  attorney  was  the  proper 
party  to  be  sued  by  the  plaintiff  assignee,  as 
he  was  the  one  designated  by  all  the  parties  to 
receive  the  proceeds  of  the  settlement,  and  did 
receive  and  had  it  in  his  possession,  and  agreed 
to  the  division  and  to  pay  to  the  assignor  the 
sum  sued  for. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  fg  274-283;  Dec.  Dig.  «=» 
128.] 

Error  to  Circuit  Court,  Uvlngston  Coun- 
ty;  Arch  B.  Davis,  Judge. 
"Not  to  be  officially  pubUshed." 
Action  by  Seth  M.  Young  against  Scott  J. 
Miller.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Paul  D.  Kitt,  of  OhUllcothe,  for  plaintiff 
in  error.  Wm.  McAfee,  of  Hamilton,  and 
J.  M.  Davis  &  Son,  of  OhllUcothe^  for  de- 
fendant In  error. 

TRIMBLE,  J.  Edwin  Hosman  employed 
an  attorney,  Scott  J.  Miller,  to  contest  the 
will  of  the  former's  tuude,  Charles  Hoaman, 
deceased.  Mr.  Miller  took  the  case  on  a 
contingent  basis,  Hosman's  contiact  being 
that  he  would  allow  Miller  one-half  of  the 
amount  which  the  plaintiff  in  the  suit  should 
recover  either  by  settlement  or  by  Judgment 
setting  aside  the  will.  MUler  brought  the  suit, 
making  all  of  the  decedent's  heirs  and  devi- 
sees parties  thereto  as  defendants.  Among 
these  was  Lyda  Hosman,  a  brother  of  Edwin, 
who  like  him  bad  received  nothing  under  Ms 
uncle's  will,  and  who  was  therefore  also  in- 
terested In  having  the  will  annulled. 

Before  suit  was  brought,  It  seems  that 
Edwin  tried  to  get  his  brottier  Lyda  to  also 
employ  Miller,  but  this  brother  refused  to 
do  so,  having  consulted  and  employed  oth- 
er attorneys,  among  them  the  defendant  in 
error  herein,  Mr.  Young,  and  they  had  pre- 
pared a  petition  to  contest  the  vrlll,  bat  had 
not  filed  it  After  Coi.  Miller  had  brought 
suit  for  Eydwin,  in  which  Lyda  was  made  a 
party  defendant  as  hereinbefore  stated,  Ly- 
da, through  his  attorneys,  prepared  and  filed 
an  application  to  be  made  a  party  plaintiff 
Instead  of  defendant  For  some  reason  this 
was  not  agreeable  to  the  plaintUTs  side  of 
the  case,  and  It  was  proposed  to  Lyda's  coun- 
sel that  they  should  withdraw  his  applica- 
tion to  be  made  a  party  plaintiff,  and  file 
instead  an  answer  admitting  the  facts  in 
Edwin's  petition  and  praying  the  court  to 
declare  the  contested  instrument  to  be  not 
the  will  of  the  decedent.  This  was  done.  It 
is  not  exactly  clear  from  the  record  herein 
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whether  sneh  answer  was  filed  or  not,  but  It  | 
was  prepared,  and,  If  not  actually  filed,  was 
on  the  point  of  b^ng  filed,  when  the  whole 
contest  proceeding  was  halted  by  an  offer  of 
settlement  made  by  the  other  heirs  and  dev- 
isees. It  would  seem  that  said  answer  was 
filed,  as  all  the  evidence  shows  the  offer  of 
settlement  came  Jnst  as  everything  was 
ready  and  the  case  was  on  the  point  of  going 
to  trial.  The  ofTer  of  settlement,  when  first 
made,  was  for  $800.  This  was  submitted  to 
Edwin  and  Lyda,  who  were  present-  In  per- 
son and  with  their  respective  attorneys.  Ly- 
da objected  to  the  amount  of  the  settlement, 
saying  It  ought  to  be  $1,000.  Thereupon 
Edwin's  counsel  conferred  with  the  parties 
offering  the  settlement,  and  the  offer  was- 
raised  to  $900.  When  this  was  submitted  to 
Edwin  and  Lyda,  they  consented  to  it 
Thereupon  a  contract  was  entered  into  be- 
tween the  executor  of  the  estate  on  one  side, 
acting  for  the  proponents  of  the  will, 
and  Ool.  Miller  on  the  other,  whereby  It 
wag  stipulated  that  the  case  should  stand 
continued  until  the  time  for  contesting  the 
will  had  exfdred,  and  then  the  $900  was  to 
be  paid  into  CoL  Miller's  bands,  and  the 
proponents  of  the  will  were  to  be  allowed  to 
establish  the  will.  Both  Edwin  and  Lyda 
were  present  and  knew  of  and  consented  to 
the  making  of  this  contract 

On  the  same  day  the  contract  and  agree- 
ment to  settle  was  made,  but  possibly  a  few 
minutes  thereafter,  the  question  came  up  as 
to  what  division  of  the  $900  should  be  made 
between  the  two  brothers,  E!dwln  and  Lyda, 
when  the  money  was  received  by  Col.  Miller. 
It  was  suggested  that  Inasmuch  as  Col.  Mil- 
ler had  done  the  work  of  preparing  the  peti- 
tion and  getting  ready  for  trial  and  Edwin 
had  advanced  some  $25  or  more  as  expenses 
In  taking  depositions,  the  $900  should  not  be 
divided  equally,  but  that  a  larger  portion 
thereof  should  go  to  Edwin.  It  was  finally 
agreed  that  when  the  $900  was  received  by 
CoL  Miller  he  was  to  divide  It  Into  two  parts 
■ot  $660  and  $350  and  give  the  smaller  sum 
to  Lyda.  Thereupon  Mr.  Miller  signed  an 
agreement  agreeing  to  divide  the  $900  In  that 
way  and  to  give  Lyda  Hosman  $350  as  his 
part  This  was  delivered  to  Lyda.  After- 
wards the  money  was  duly  paid  to  Mr.  MUl- 
«r,  and  the  contract  settling  the  will  contest 
case 'was  duly  carried  out 

In  the .  meantime,  Lyda  had  assigned  his 
claim  for  the  $350  to  Mr.  Seth  M.  Toung, 
and,  after  the  $900  was  received  by  Col.  Mlll- 
«r,  Toung  demanded  of  him  the  part  going  to 
Lyda.  It  seems,  however,  that  Hldwin,  being 
imbued  with  the  Idea  that  he  was  getting  all 
of  the  $900  under  the  settlement  had  refus- 
ed to  settle  with  Col.  Miller  on  the  basis  that 
Edwin's  share  was  only  $660,  and  that  under 
his  contract  employing  Miller  the  latter  was 
entitled  to  retain  half  of  that  as  his  fee,  and 
had  demanded  one-half  of  the  $900  or  $460 
as  the  net  amonnt  due  him,  and  was  threat- 


ening to  sue  Miller  for  said  sum ;  he  (Edwin 
Hosman)  claiming  that  he  was  not  present 
when  the  division  of  the  $900  wbs  agreed  to, 
and  that  the  agreement  to  divide  same  was 
made  without  his  knowledge  or  consent  Mr. 
Miller  therefore  refused  to  pay  Mr.  Young 
the  $350  agreed  to  be  paid  Lyda  as  his  share, 
whereupon  Mr.  Toung  brought  suit  against 
Miller  to  recover  that  amount.  Miller  filed 
an  answer  setting  up  most  of  the  facts  here- 
inbefore detailed  and  stating  the  predicament 
he  was  In,  namely,  that  his  former  client, 
Edwin  Hosman,  was  claiming  that  the  agree- 
ment to  allow  Lyda  $350  of  the  $900  was 
made  without  his  knowledge  or  consent  and 
was  threatening  to  sue  him.  The  answer 
further  set  up  that,  as  there  were  conflicting 
claims  to  the  fund  In  his  hands,  he  should 
not  be  compelled  to  decide  as  to  whom  the 
money  should  be  paid,  and  he  therefore 
paid  $165.55  Into  court  and  prayed  the  court 
to  make  an  order  requiring  Edwin  Hosman 
and  Lyda  Hosman  to  Interplead  therefor. 
The  case  coming  on  for  trial,  a  Jury  was 
waived  and  the  evidence  heard.  The  court 
refused  to  order  an  Interplea  to  be  made  and 
rendered  Judgment  In  fovor  of  Toung  for 
$350.  Mr.  Miller  thereupon  sued  out  a  writ 
of  error  to  review  the  Judgment.  He  com- 
plains that  the  court  erred  In  not  compelling 
the  two  Hosmans  to  Interplead.  The  facts 
as  to  hts  having  received  the  money,  and  that 
It  was  received  In  the  way  above  explained, 
and  that  the  contract  was  made  whereby 
Lyda  Hosman  was  to  receive  $350,  are  admit- 
ted. 

[1,2}  We  are  of  the  opinion  that  under  the 
facts  there  is  no  ground  for  an  order  of  in- 
terpleader. The  applicant  for  an  order  of  In- 
terpleader, the  person  holding  the  money  or 
property,  must  be  a  disinterested  party  hav- 
ing no  personal  Interest  in  the  fund,  and  bis 
position  must  be  such  that  he  shall  have  good 
reason  to  believe  that  he  may  be  liable  to  be 
vexed  by  a  suit,  by  either  party  In  case  he 
should  pay  the  money  to  the  other.  Com- 
merce Trust  Co.  V.  Bank  of  Willow  Springs, 
161  Mo.  App.  431,  loc.  dt  435,  143  S.  W.  531. 
In  order  for  one  to  be  in  a  position  to  de- 
mand that  an  Interpleader  be  had,  he  must 
not  have  any  claim  whatever  upon  the  sub- 
ject-matter of  the  action,  and  he  must  haVe 
incurred  no  Independent  liability  to  any  of 
the  claimants.  McGinn  v.  Interstate  Nat. 
Bank,  178  Mo.  App.  847,  loc.  dt  360,  166  S. 
W.  846.  Neither  can  be  demand  an  inter- 
pleader if  he  has  assumed  inconsistent  obli- 
gations. United  Rys.  Co.  v.  O'Connor,  163 
Mo.  App.  128,  loc.  clt  136,  132  S.  W.  262; 
Supreme  Council  Legion  of  Honor  v.  Palmer, 
107  Mo.  App.  167,  80  S.  Wl  609. 

Plaintiff  In  error  is  dearly  claiming  an  In- 
terest in  the  fund  in  his  hands.  Undoubted- 
ly he  has  an  Interest  in  the  $900  by  virtue 
of  the  fee  due  him  from  his  client  and  he  is 
claiming  an  Interest  In  the  $350  sued  for 
since  he  deposited  in  court  not  this  sum,  but 
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only  $165,5S.  Apparently  be  Is  retaining  the 
balance  of  the  |350  In  this  way,  that  la  to 
say,  one-half  thereof  as  due  him  <»  his  fee 
and  a  small  sum  In  addition  thereto  as  a  por- 
tion of  the  expenses  Incurred.  But  he  had  no 
contract  with  Lyda  Hosman,  whereby  he 
could  retain  any  portion  thereof  as  his  fee 
or  for  expenses.  When  Edwin  Hosman 
agreed  to  pay  as  fee  one-half  of  what  was 
obtained,  that  agreement  bound  no  one  ex- 
cept himself,  and  did  not  affect  any  sum 
other  than  the  amount  going  to  him.  It  did 
not  bind  his  brother  Lyda  to  pay  Col.  Miller 
one-half  of  the  amount  he  should  receive. 
But  even  If  Mr.  Miller  Is  not  entitled  to  any 
part  of  the  $350,  the  fact  remains  that  he 
claims  and  Is  retaining  a  portion  thereof, 
and  is  therefore  not  in  the  position  of  a  mere 
disinterested  stakeholder  or  party  holding 
a  fund  to  be  wholly  divided  between  others. 

The  mere  fact  that  he  is  liable  to  be  sued 
by  Edwin  Hosman  does  not  entitle  him  to 
demand  an  Interplea.  He  cannot  be  liable 
to  two  Judgments  unless  he  has  assumed  two 
different  and  inconsistent  obligations.  And 
if  he  has  done  the  latter,  then  Interpleader 
will  not  lie. 

[S]  What  we  here  say  as  to  his  liability  to 
two  judgments  may  not  be  binding  upon  any 
one  not  a  i>arty  to  the  suit  In  which  the 
Judgment  before  us  was  rendered,  but  we 
may  perhaps  consider  the  nature  of  the  lia- 
bility incurred  by  Miller.  The  suit  to  set 
aside  the  will  was  in  the  nature  of  a  suit  In 
equity,  proceeding,  of  coarse,  according  to 
the  method  laid  down  in  the  statute.  When 
that  suit  was  brought,  it  was  the  duty  of 
the  conrt  to  adjudicate  it  and  determine 
wliether  the  will  should  be  set  aside  or  es- 
tablished in  solemn  form.  Ever;'  litigant  in 
the  case  Lad  a  right  to  the  judgment  of  the 
court  therein.  That  is  to  say,  Lyda  Hosman, 
although  nominally  a  defendant,  but  in  reali- 
ty asking  that  the  will  be  annulled,  had  a 
right  to  Invoke  the  judgment  of  the  court 
therein.  Hence  the  will  contest  could  not  be 
al>andoned  without  his  consent.  Edwin  Hos- 
man was  therefore  not  in  a  position  to  do  as 
he  pleased  about  settling  the  contest  suit 
His  brother  Lyda  had  to  be  consulted  and 
his  consent  obtained.  Now,  Edwin  was 
present  when  the  agreement  to  settle  for 
$800  was  made.  He  knew  that  Lyda's  con- 
sent thereto  was  necessary,  and  t>oth  he  and 
Lyda  agreed  to  It.  Lyda,  having  a  voice  in 
the  disposition  to  be  made  of  the  case  and 
being  entitled  to  share  in  the  l)enefits  if  the 
will  was  set  aside,  was  of  course  entitled  to 
receive  some  share  of  the  proceeds  of  the 
case's  settlement;  and  EXlwin  was  bonnd  to 


know  this.  Hence,  when  be  agreed  with  Ly- 
da that  they  wotdd  allow  the  case  to  be  set- 
tled and  the  wUl  established  apon  the  pay- 
ment of  $900  by  the  othors  interested,  he 
necessarily,  and  in  law,  agreed  tltat  Lyda 
should  receive  some  part  of  it,  and  Lyda  was 
in  fact  entitled  to  a  share  therein.  After 
having  sought  and  obtained  Lyda's  consent 
to  a  settlement  upon  a  payment  of  $900,  and 
agreeing  to  it  himself  with  fall  knowledge  of 
all  the  circumstances,  then,  even  if  Edwin 
was  not  present  when  his  attorney  made  the 
agreement  to  allow  Ijyda  $350  as  tiis  share, 
nevertheless  be  is  not  in  a  position  to  claim 
that  a  division  of  the  $900  was  unauthoriz- 
ed; nor  can  his  attorney  refuse  to  pay  the 
$350  on  the  ground  that  he  had  no  authority 
from  Edwin  to  make  any  divlsitm.  Of  coarse, 
if  his  attorney  made  an  Improvident  divi- 
sion and  allowed  Lyda  an  unreasonably  large 
share,  Edwin  might  perhaps  be  entitled  to 
recover  from  the  attorney  the  excess  above 
a  reasonable  amount;  but  that  is  another 
question.  However,  whether  C!ol.  Miller's  cli- 
ent is  likely  to  sue  him  for  making  any  divl- 
Aoa,  or  to  sue  him  merely  for  the  excess 
allowed  Lyda  almve  what  was  reasonable, 
makes  no  difference.  Lyda,  or  ratber  Lyda's 
assignee,  Mr.  Young,  is  entitled  to  the  %3S0, 
since  he  gave  up  his  right  to  attack  the  will 
and  It  was  agreed  be  should  receive  $350 
therefor.  The  mere  fact  tlut  Edwin  may 
have  mistakenly  supposed  In  bis  own  mind 
tliat  he  was  getting  the  entire  $900  would 
not  affect  Lyda's  right.  Nor  can  the  latter 
be  compelled  to  open  ap  the  question  and 
litigate  the  matter  with  EJdwin,  which  be 
would  have  to  do  If  an  interpleader  were  or- 
dered. 

[4]  Since  the  brieta  vren  filed  and  the  case 
submitted  to  us,  a  triet  has  been  filed  termed 
a  "Reply  Brief,"  in  which  is  raised,  for  the 
first  time,  the  question  whether  MlUer  was 
the  pr«>per  party  to  be  sued.  Waiving,  or 
rather  without  interposing,  any  point  as  to 
the  time  in  which  sncb  objection  mast  be 
made,  we  see  no  reason  why  be  was  not  the 
one  to  sue.  He  was  the  one  designated  and 
agreed  upon  by  all  parties  to  receive  the 
money.  He  did  receive  it,  and  has  It  yet, 
and  he  made  the  agreement  for  the  division 
and  signed  the  contract  giving  to  Lyda  the 
sum  sued  for.  As  be  is  the  one  holding  the 
money,  it  would  seem  that  be  Is  the  proper 
party  against  whom  the  salt  should  be 
brought. 

We  are  of  the  opinion  that  the  Judgment 
should  be  afl9Lrmed.  It  is  so  ordered.  Ttie 
other  Judges  concur. 
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CREWS  ▼.  LOMBARD.    (No.  1624.) 

(Springfield  Court  of  Appeals.    Misaoari    Feb. 
15,  1916.) 

1.  MOBTQAOES     «=s>25— VAUDITT— CONSIDBBA- 

noN. 

Where  plaintiff  executed  a  note  and  deed  of 
trust  for  a  loan,  and  an  additional  note  and  sec- 
ond deed  of  trust  for  commission  to  the  broker 
who  procured  the  loan,  but  the  transaction  for 
procuring  the  loan  was  never  completed,  if 
plaintiff  complied  with  hia  part  of  the  contract, 
the  second  deed  of  trust  was  without  considera- 
tion, which  related  back  to  the  making  thereof. 

[Ed.  Note.— For  other  cases,  see  MortgaRes. 
Cent.  Dig.  §f  29-42,  1364;    Dec.  Dig.  <8=25.] 

2.  MOBIOAOES    $=325— VAUDITT— CONBIDEBA.- 

noN. 

Where  notes  and  deed  of  trust  were  with- 
out consideration  at  all,  they  never  had  any  va- 
lidity. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent  Dig.  Si  29-42,  1364 ;   Dec.  Dig.  «==25.] 

8.  CoTJBTS  <S=9231— Tbansebb  op  Oaubkb— Ti- 
tle TO  Reai.  Ebtatb. 

An  action  to  cancel  notes  and  a  deed  of 
trust  for  commission  to  a  broker  for  procuring 
a  loan,  which  in  fact  was  never  procured,  in- 
volved the  title  to  real  estate,  and  appellate  ju- 
risdiction is  vested  exclusively  in  the  Supreme 
Court  ' 

[Ed.  Note. — For  other  cases,  sec  Courts,  Cent 
Dig.  SS  487.  491,  644,  646^%8,  650,  662-659, 
661 ;    Dec.  Dig.  «=>231.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Frank  Kelly,  Judge. 

Action  by  Gideon  Crews  against  J.  P.  Lom- 
bard. From  a  Judgment  for  plaintiff,  defend- 
ant appeala  Cause  transferred  to  Supreme 
Court 

K  R.  Rombauer  and  Jos.  T.  Davis,  both  of 
St  Lonls,  for  appellant  B.  L.  Ward,  of  Ca- 
nfhersvllle,  for  respondent 


FARBINGTON,  J.  This  Is  a  suit  In  equity 
to  cancel  a  note  and  deed  of  trust  on  140 
acres  of  land  in  Pemiscot  county,  both  exe- 
cuted by  plaintiff.  Crews,  to  defendant,  Lom- 
bard, upon  the  ground  of  no  consideration. 
The  circuit  court  entered  a  decree  In  plain- 
tiff's favor,  and  defendant  has  appealed. 

Plaintiff's  petition  avers  that  he  desired 
to  borrow  money  on  his  land;  that  defend- 
ant Lombard  was  advertising  that  he  would 
loan  mon^  on  real  estate  In  Pemiscot  coun- 
ty; that  application  for  a  loan  was  duly 
made  and  abstract  of  title  submitted;  that 
plaintiff  then  executed  a  note,  secured  by  a 
deed  of  trust,  to  the  Union  Central  Life  In- 
surance (Company,  for  said  loan ;  that  on  the 
said  date  plaintiff  executed  his  note  for  $750 
to  defendant,  Lombard,  secured  by  a  second 
deed  of  trust,  and  that  this  last-mentioned 
note  was  given  as  commission  to  defendant 
to  secure  the  loan  for  plaintiff  from  the  On- 
ion Central  Life  Insurance  Company;  that 
defendant  kept  the  papers  for  several  months 
and  failed  to  secure  the  loan  and  get  the 
money  for  plaintiff,  but  that  defendant  re- 
corded both  deeds  of  trust;    that  plaintiff 


was  Anally  forced  to  get  the  money  else- 
where, whereupon  the  Union  Central  Life  In- 
surance Company  canceled  Its  note  and  satis- 
fled  the  record  as  to  its  deed  of  trust,  bat 
that  defendant  failed  and  refused  to  deliver 
up  the  note  for  $750  or  to  satisfy  the  record 
as  to  said  second  deed  of  trust,  so  that  the 
same  is  a  cloud  upon  plaintiff's  title;  that 
plaintiff  has  recently  sold  the  land  and  con- 
tracted to  remove  this  cloud ;  and  that  said 
note  for  $750  and  second  deed  of  trust  are 
wholly  without  consideration  and  should  be 
satisfied  of  record.  The  prayer  of  the  peti- 
tion is  as  follows: 

"Wherefore,  premises  considered,  plaintiff 
prays  the  court  that  said  note  be  ordered  deliv- 
ered into  court  and  canceled,  and  that  said  note 
and  deed  of  trust  be  declared  null  and  void  and 
of  no  effect,  and  that  said  deed  of  trust  be  re- 
leased and  for  naught  held,  and  that  the  record 
thereof  be  canceled  and  satisfied,  and  for  general 
reUef." 

The  answer  avers  that  on  or  about  Octo- 
ber 19,  1912,  plaintiff  employed  defendant  as 
agent  and  attorney  In  fact  to  negotiate  and 
procure  a  loan  of  $6,000  for  10  years  on  his 
land,  and  agreed  in  his  application  to  fur- 
nish, as  a  condition  precedent  to  the  making 
of  said  loan,  an  abstract  of  title,  showing  an 
unincumbered  fee-simple  title  in  him,  sub- 
ject to  the  approval  of  the  lender,  and  that 
he  would  secure  an  easement  or  right  of  way 
upon  or  adjoining  his  land,  as  a  condition 
precedent  to  said  loan ;  that  defendant,  act- 
ing as  such  agent  and  attorney  in  fact  for 
plaintiff,  secured  the  Union  Central  Life  In- 
surance Company  as  lender,  which  corpora- 
tion agreed  to  loan  $5,000  to  plaintiff  upon 
the  conditions  set  forth  In  the  application; 
that  said  company  was  at  all  times  ready, 
able,  and  willing  to  make  said  loan ;  that 
plaintiff  failed  to  comply  with  said  agree- 
ments and  undertakings;  that  though  fre- 
quently requested  by  the  insurance  company 
and  this  defendant  to  furnish  an  abstract 
showing  a  perfect  and  unincumbered  fee- 
simple  title  in  plaintiff,  satisfactory  to  said 
company,  and  to  comply  with  the  agreement 
as  to  the  public  road,  the  plaintiff  failed  and 
refused  to  do  so;  that  plaintiff  later  pro- 
cured his  loan  elsewhere;  that  plaintiff  had 
agreed  to  pay  defendant  the  sum  of  $750  as 
his  commission,  for  which  plaintiff  executed 
the  note  and  second  deed  of  trust  in  question. 
As  stated,  the  trial  resulted  in  a  finding  and 
decree  in  favor  of  the  plaintiff  and  against 
the  defendant,  the  court  decreeing  that: 

"The  notes  in  question  and  second  deed  of 
trust  be  declared  null  and  void,  be  released  and 
for  naught  held,  and  are  hereby  released  and  for 
naught  held,  and  the  record  thereof  canceled." 

[1  ]  The  contest  in  this  case  centered  about 
two  questions,  one  of  which  was  whether  the 
plaintiff  by  his  contract  with  LiOmbard  was 
to  connect  the  land  with  a  public  road  as  a 
condition  precedent  to  the  making  of  the 
loan,  and  the  other  was  whether  plaintiff  pre- 
sented an  abstract  showing  a  good  title  to 
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tbe  land  In  himself.  As  to  the  latter  propo- 
sition, the  plaintiff,  on  the  one  hand,  conr 
tends  that  the  abstract  furnished  showed  a- 
perfect  title,  and  this  is  controverted  by  the 
defendant  As  to  the  road  proposition,  it  is 
contended  by  Lombard  that  plaintiff  agreed 
to  connect  his  property  with  a  public  road, 
whereas  plaintiff  denies  that  that  was  part 
of  his  contract  as  contained  in  tbe  applica- 
tion for  the  loan  which  was  the  Instrument  in 
which  he  api)ointed  Lombard  to  procure  the 
loan.  If  the  plaintiff  complied  with  his  part 
of  the  contract,  the  defendant,  Lombard,  fail- 
ed to  procure  a  lender  under  tbe  terms  of 
bis  employment,  and  the  notes  and  second 
deed  of  trust  held  by  him  were  wholly  with- 
out consideration,  and  this  relates  back  to 
the  making  thereof.  While  it  may  be  ad- 
mitted that  the  validity  of  the  second  deed 
of  trust  as  it  originally  was  executed  between 
the  parties  was  not  questioned,  yet  the  va- 
lidity of  the  defendant's  Utle  to  it  and  right 
to  acquire  and  bold  it  is  the  main  issue  in 
tbe  case,  and,  as  said  in  Loewenstein  v.  In- 
surance C!o.,  227  Mo.  loc.  dt  128,  127  S. 
W.  72: 

"Plaintiff's  petition  does  not  use  the  word 
'fraud'  to  characterize  the  traoaaction  between 
the  defeodant  companies  and  the  holder  of  the 
deed  of  trust,  but  it  states  facts  that  show  the 
transaction  was  unlawful,  and  done  knowingly 
and  willfully,  and  placed  a  cloud  on  the  plain- 
tiff's title,  and  this  court  so  held,  and  its  judg- 
ment was  that  the  deed  of  trust  and  notes  be 
canceled." 

The  case  before  us  is  distinguishable  from 
that  of  Christopher  v.  People's  Home  &  Sav. 
Ass'n,  180  Mo.  568,  79  S.  W.  899,  on  exactly 
the  same  ground  as  that  given  by  the  court 
In  tbe  case  of  Loewenstein  v.  Insurance  Co., 
227  Mo.  loc  dt  131,  127  S.  W.  72. 

[2]  If  the  notes  and  deed  of  trust  were 
without  consideration  at  all,  then  they  were 
never  imbued  with  validity  as  Is  a  deed  of 
trust  which  is  given  for  a  valid  considera- 
tion, but  has  been  paid  off  or  discharged. 

[8]  It  is  held  In  Conrey  v.  Pratt,  248  Mo. 
loc.  clt  582,  154  S.  W.  749,  that  where  a  deed 
of  trust  is  alleged  to  have  been  procured  by 
fraud  and  Is  sought  to  be  annulled  for  that 
reason,  the  title  to  real  estate  is  put  in  issue 
directly,  and  the  appellate  Jurisdiction  is  ex- 
clusively vested  in  the  Supreme  Court  We 
can  see  no  distinction  or  difference  'between 
that  character  of  case  and  where  the  notes 
and  deed  of  trust  are  procured  under  cir- 
cumstances in  which  the  bolder  thereof  parts 
with  no  consideration.  While  it  may  not 
amount  to  actual  fraud,  so  far  as  the  owner 
of  the  land  and  the  reason  for  removing  the 
cloud  from  the  title  are  concerned,  the  re- 
sult is  the  same.  See,  also,  Yandeventer  v. 
Bank,  232  Mo.  618, 135  S.  W.  23. 

For  the  reason  herein  appearing  the  cause 
is  transferred  to  the  Supreme  Court 

BOBBBTSON,  P.  J„  and  STDRGIS,  J., 
concur. 


DAVIS  ▼.   CHICAGO,  R.  I.  ft  P.  ET.  CO. 

(No.  11848.) 

(Kansas    City    Court    of   Appeals.      Missouri. 

Feb.  6, 1910.    On  Moti<Hi  for  Rehearing, 

Feb.  21,  1916.) 

1.  Appeal  and  Erbob  «=s>1(X)2— Review. 

A  verdict  resolves  conflicts  in  the  evidence 
in  favor  of  the  successful  party. 

[For    other    cases,    see    Appeal    and    Error,    Cent 
Dig.    it  3935-3937;     Dec.  Dig.   «=>1002.] 

2.  Carriebs  9=>277  —  Cabbiagb  of  Passbn- 
OEBS— Actions— PuNrriVK  Dauagbs. 

Where  the  servants  of  a  carrier  excluded 
plaintiff  from  the  train  in  good  faith  believing 
him  to  be  intoxicated,  though  he  was  not,  the 
carrier  is  not  liable  for  punitive  damages. 

[For  other  cases,  see  Carriera,  Cent.  Dig.  |{  lOBI- 
1084;    Dec  Dig.  «=»277.] 

3.  Trial  ®=s29a— Instructions. 

Where   defendant's   own   instructions   pre- 
sented   a   defensive   theory   improperly   omitted 
from  plaintiff's  instructi(»i8,  the  error  is  cured. 
[For  other  cases,  see  Trial,  Cent.  Dig.  H  705-7U, 
716,  716,   718;    Dec.  Dig.  iS=329e.] 

4.  False  Iiiprisonment  ^=9l5— Oarriaob  of 
Passenoebs — Liability  fob  Acts  of  Agknt. 

A  railroad  company  is  liable  for  the  act  of 
a  station  agent  in  procuring  the  arrest  of  a  pro- 
spective passenger  on  the  ground  that  he  was 
intoxicated,  though  he  was  not. 

[For  other  cases,    see  False  Imprisonment,  Cent 
Dig.  it  5-67;    Dec.  Dig.  «s»16.] 

5.  False  IifPRisoNMENT  4s»7— Defenses. 

Where  the  servants  of  a  railroad  company 
wrongrfully  excluded  plaintiff  from  a  train  and 
had  him  arrested,  the  fact  that  he  wag  arrested 
on  a  warrant  is  no  defense  to  an  action  for  false 
imprisonment;  tbe  charge  l>eing  unfounded. 

[For  other  cases,  see  False  Imprisonment,  0«nt 
Dig.  H  E-61,  71;    Dec.  Dig.  «s»7.] 

6.  False   Imprisonment  ^=>7  —   Actions— 
Abandonubnt  of  Proceedings. 

Plaintiff  may  recover  for  false  imprison- 
ment without  showing  an  acquittal,  where  the 
prosecutica  was  abandoned. 

[For  other  cases,  see  False  Imprisonment  Cant 
Dig.  H  6-a,  It;    Dec.  Dig.  «=97.]    . 

7.  FAr.SE  I»fPBIS0NMENT  <S=>31  —  ACTIONS  — 

Abandonment— Prosecution— Evidence. 
In  an  action  for  damages  from  imprison- 
ment on  a  false  charge,  evidence  Arid  to  show  an 
abandonment  of  the  prosecution. 

[For  other  cases,   see  False  Imprisonment  Cent 
Dig.  I  108;    Deo.  Dig.  «=331.] 

8.  Damages  «=9l67— PLSADiira  —  Faisb  Im- 
prisonment. 

Damages  resulting  from  loss  of  time  and  in- 
terference with  business,  cannot  be  shown, 
where  not  pleaded. 

[For  other  eases,  see  Damages,  Cent.  Dig.  fS  4SI- 
438,  440,  447,  44t-4S3;    Dec.  Dig.   «=9l£7.1 

9.  Appeal  and  Brbor  4=91140— Determina- 
tion—BBMrrriTUR. 

A  remittitur  waiving  the  award  of  actual 
damages  cures  any  error  in  wrongfully  admit- 
ting evidence  of  damage  not  pleaded. 

[For   other  cases,    see   Appeal    and    Error,    Cent 
Dig.  (i  4462-4476;    Dec.  Dig.  «=3U40.] 

10.  Carriers  <8='277  —  False  Impbisonment 
®=»4— "Malice.  " 

In  an  action  for  wrongfully  eiwluding 
plaintiff  from  a  train  and  securing  bis  arrest  on 
a  false  charge,  "malice"  means  the  intentional 
doing  of  a  wrongful  act  in  a  wanton  or  <9pre8- 
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give  manner  with  a  reckless  diareerard  of  the 
rights  of  the  penon  affected. 

[For  other  oaaee,  lee  Carriers,  Cent.  Dig.  H  1062- 
lOSi;  Dec.  Dis.  4=9277;  False  ImprlaonmeDt,  Cent 
Dig.  {  16 ;    Dec.  Dig.  «=>4. 

For  other  deflnltlons,  see  Words  aad  Phrases, 
First  and  Second  Series,  Malice.] 

11.  Carbxcbs  $=3277  —  False  Ihpbisoivmxnt 
^=936— Measure— BxoBSsivK  Damaoe. 

Where  the  defendant  carrier  wrongfully  ex- 
cluded plaintUt  from  its  train  and  secured  his 
arrest  under  a  false  charge  of  intoxication,  so 
that  be  was  incarcerated  for  almost  a  Jay,  when 
the  prosecution  was  dropped,  an  award  of  $1,- 
520  punitive  damages  is  not  excessive. 

(For  other  cases,  see  Carriers,  Cent.  Dig.  H  1082- 
1084 :  Dec  Dig.  4=3277;  False  Imprisonment,  Cent. 
Dig.  H  110,  U8-U6;    Dec.  Dig.  «=»36.1 

On  Motion  for  Behearing. 

12.  Fausb  iKPBisoNioiMT  «=336  —  NoianAi. 
Dauaoes. 

Where  plaintiff  was  wrongfully  arrested, 
pinintiff,  though  no  actual  damages  were  pleaded 
other  than  the  wrongful  arrest,  etc.,  is  entitled 
to  nominal  damages. 

[For  other  cases,  see  False  Imprisonment,  Cant. 
Dig.  H  110,  US-llS;    Dec.  Dig.  4=sS6.] 

18.  Damages  4=987— Punitive  Davaoes. 

In  an  action  for  actual  and  punitive  dam- 
ages, judgment  for  punitive  damages  may  be  up- 
held, though  plainbfC  was,  as  a  condition  to  de- 
nial of  a  new  trial,  required  to  remit  all  actual 
damages  but  a  nominal  sum  because  of  the  re- 
ceipt of  evidence  not  pleaded;  nominal  com- 
pensatory damages  being  sufficient  to  support 
the  verdict  for  punitive  damages. 

[For  other  cases,  see  Damages,  Cent.  Dig.  H  188- 
m;    Deo.  Dig.  4=>67.] 

Appeal  from  Circuit  Court,  Jaclcson  County; 
L.  T.  Dryden,  Special  Judge. 

Action  by  John  Davis  against  the  Chicago, 
liock  Island  &  Pacific  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
/nSrmed,  on  condition. 

Paul  E.  Walker,  of  Topeka,  Kan.,  and  Sebree, 
Conrad  &  WendorS,  of  Kansas  City,  Mo.,  for 
appellant  Robinson  &  Goodrich,  of  KanMS 
City,  Mo.,  for  respondent. 

BLIjISON,  p.  J.  PlaintiTs  petition  is  in 
three  counts.  The  first  is  for  damages  on  ac- 
count of  defendant's  servants  refusing  to  permit 
plaintiff,  with  a  proper  ticket,  to  enter  its  cars 
as  a  passenger.  The  second  is  for  damages  re- 
sulting from  defendant  arresting  plaintiff  un- 
lawfully, wrongfully,  and  maliciously,  without 
any  lawful  warrant  or  authority,  and  putting 
him  in  jail  for  several  hours  in  the  nighttime. 
The  third  count  dropped  out  of  the  case  through 
a  demurrer  to  the  evidence  thereon.  There  was 
a  verdict  and  judgment  for  plaintiff  on  each  of 
the  other  counts  for  both  compensatory  and 
punitive  damages. 

It  appears  that  on  October  30,  1913,  plaintiff, 
intending  to  take  passage  on  defendant's  rail- 
road at  Lincoln,  Neb.,  to  his  home  at  Belleville, 
on  a  train  due  to  leave  Lincoln  at  alMut  <) 
o'clock  p.  m.,  went  to  defendant's  station  in 
company  with  one  Murphy,  his  brother-in-law, 
at  about  half  post  5  o'clock,  and  purchased  a 
ticket  from  defendant's  station  agent.  The 
train  was  perhaps  an  hour  late,  but,  when  it 
came  in,  plaintiff  attempted  to  get  aboard  one 
of  the  cars,  when  the  porter  in  charge  refused  to 
let  him  enter,  and  told  him  to  see  the  conduc- 
tor.   The  conductor  made  no  reply  to  Ids  ques- 


tion. He  went  inside  the  station  building  to 
the  ticket  window  and  asked  the  agent  why  he 
was  not  allowed  to  get  on  the  train.  He  wanted 
to  know  if  there  was  anything  the  matter  with 
his  ticket  The  agent  told  him  there  was  not, 
and  went  with  him  out  to  the  car  where  the 
porter  was  standing,  and  asked  what  was  the 
reason  plaintiff  was  ndt  allowed  to  enter  the  car. 
The  porter  answered  "to  see  the  conductor." 
It  seems  that  for  some  reason  the  train  did  not 
pull  out  of  the  station  for  an  hour  or  more. 
Daring  this  time  plaintiff  made  several  calls  at 
the  ticket  window,  stating  to  the  agent  that  it 
was  necessary  that  he  go  home  on  that  train, 
and  insisting  on  knowing  what  was  the  reason 
he  could  not.  At  one  of  his  calls  the  agent  tele- 
phoned the  police.  In  a  few  moments  two  came 
and  passed  by  plaintiff  on  the  platform.  They 
went  into  the  station  and  came  out  with  the 
station  agent,  who  pointed  plaintiff  out  to  them, 
and  they  seized  him  and  hauled  him  to  the  police 
station,  where  he  was  locked  in  a  cell  and  re- 
mained for  several  hours,  when  at  about  1 
o'clock  in  the  night  he  was  released,  but  direct- 
ed to  appear  next  morning  at  9  o'clock.  He 
appeared  and  demanded  a  trial,  but  he  was  told 
the  matter  was  adjourned  until  1  o'dodc  He 
returned  at  that  time,  and,  finding  no  one  there, 
left  and  the  same  day  purchased  another  ticket 
and  went  home.  It  seems  that  on  plaintiff  be- 
ing locked  up  Murphy  immediately  set  to  work 
in  an  effort  to  get  him  out  of  jail.  He  got  some 
friends  and  a  lawyer,  roused  the  chief  of  police, 
and  finally  secured  an  order  that  he  be  released. 

[I]  If  the  evidence  in  behalf  of  plaintiff  is  to 
be  believed  (and  since  the  verdict  it  must  l>e  ac- 
cepted as  the  facts  in  the  case),  plaintiff  had 
purchased  a  ticket  for  Belleville,  and  was  en- 
titled to  board  the  car  which  he  attempted  to 
enter,  unless  he  was  intoxicated ;  that  being 
defendant's  excuse  for. its  servants  not  allowing 
him  to  do  so.  It  was  conceded  at  the  trial  by 
plaintiff  that  defendant's  servants  had  a  right 
to  exclude  an  intoxicated  person  from  the  train, 
and  instructions  for  each  party  submitted  the 
question  of  plaintiff's  condition  in  that  respect 
to  the  jury.  There  was  abundant  evidence  to 
sustain  the  finding  that  he  was  not  intoxicated. 

[3, 3]  The  firtit  complaint  by  defendant  is  di- 
rected at  plaintiff's  instruction  No.  4,  on  the 
first  count  relating  to  the  refusal  to  allow  plain- 
tiff to  get  upon  the  car  and  to  carry  him  home. 
It  stated  that  plaintiff  was  entiUed  to  a  finding 
in  his  favor  on  that  count  if  defendant"  with- 
out any  fault  <m  plaintiff's  part"  refused  to  let 
him  on  the  train.  Defendant  insists  that,  even 
though  plaintiff  was  not  intoxicated,  yet  if  its 
servants  "in  good  faith  believed  he  was,"  they 
were  to  be  excused  for  refusing  to  carry  him, 
and  that  the  instruction  omitted  that  defense. 
As  to  punitive  damages  that  is  correct  But 
conceding  that  the  instruction  should  have  em- 
bodied such  defensive  theory,  it  was  cured  by 
defendant's  instruction  D,  which  stated  such 
good-faith  belief  to  be  a  defense,  and  directed 
that,  if  the  jury  found  that  to  be  a  fact,  to  re- 
turn a  verdict  for  defendant  on  the  first  count. 
The  decisions  <rf  the  Supreme  Court  to  this  ef- 
fect are  collated  and  discussed  in  Holman  v. 
City  of  Macon,  177  8.  W.  1078.  Again,  in  the 
case  of  Bettoki  v.  Coal  &  Mining  Co.,  180  8.  W. 
1021,  announced  December  6,  1915,  and  not  yet 
officially  reported,  the  same  point  is  decided  and 
further  authorities  cited. 
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[4]  Defendant  next  insists  that  no  case  was 
made  under  the  second  count  based  on  the  aiv 
rest  and  imprisonment  of  plaintiff.  This  in- 
sistence is  founded  upon  the  assertion  that  de- 
fendant's station  agent  had  no  authority  to 
bind  defendant  in  procurius  plaintiff's  arrest; 
in  other  words,  that  defendant  was  not  liable  for 
the  wrong  of  the  agent  in  procuring  plaintiff's 
arrest  and  imprisonment.  The  law  is  that  the 
master  is  liable  for  those  acts  of  the  servant 
which  are  performed  while  engaged  within  the 
scope  of  his  employment.  Haebl  v.  Railroad, 
119  Mo.  325,  339,  24  S.  W.  737;  Meade  t.  Rail- 
road, 68  Mo.  App.  92;  Grayson  t.  Railroad,  100 
Mo.  App.  tiO,  72,  71  S.  W.  730;  Dwyer  v.  BaU- 
road,  108  Mo.  App.  152,  150,  SIJ  S.  W.  303; 
Wood  on  Master  and  Servant,  S  307.  It  is  not 
necessary  to  the  master's  liability  that  the  im- 
mediate wrongful  act  of  the  servant  be  done  in 
the  master's  business;  for  that  would  imply  that 
the  master  was  prosecuting  a  wrongful  busi- 
ness. If  the  act  by  the  servant,  though  wrong- 
ful, misjudged,  and  unnecessary,  is  done  in  car- 
rying out  or  prosecuting  the  duties  which  have 
been  devolved  upon  the  servant,  the  master  is 
liable.  Now,  all  linow  that  it  is  the  duty  of  a 
railway  station  agent  to  protect  the  station 
property  falling  under  bis  immediate  observa- 
tion, where  he  reasonably  may,  and  to  protect 
tho^e  invitees  rightfully  assembled  there,  from 
unlawful  disturbance.  Suppose  he  should  bru- 
tally assault  a  small  child  at  the  station  who 
with  its  parents  was  awaiting  a  train,  because 
he  thought  it  was  making  a  noisy  disturbance. 
Would  not  the  railway  company  be  liable  for  his 
actV  In  the  instance  involved  in  this  case,  if 
plaintiff  was  intoxicated  and  making  a  disturb- 
ance by  loud  and  profane  language  and  other 
offensive  deportment,  or  conduct,  it  was  the 
agent's  duty  to  call  in  the  aid  of  an  officer  to  re- 
move or  suppress  him,  and  to  that  end  to  ask 
bis  arrest  But,  if  in  the  performance  of  his 
employment  he  pounced  upon  plaintiff  who  was 
sober  and  only  making  natural  and  rightful  in- 
quiries concerning  his  being  refused  entrance  to 
the  train  for  which  he  had  bought  the  ticket  but 
a  few  moments  before,  he  committed  a  gross 
wrong  for  which  his  employer  is  liable.  The 
case  of  Milton  v.  Railroad,  li)3  Mo.  46,  91  S. 
W.  949,  4  L.  R.  A.  (N.  8.)  282,  and  Gibson  ▼. 
Docker,  170  Mo.  App.  135,  156  8.  W.  462,  are 
not  like  cases  to  this,  and  ar«  not  applicable. 

[5]  The  next  objection  is  based  on  the  prop- 
osition advanced  by  defendant  that  "one  Is  not 
guilty  of  false  arrest  if  a  warrant  is  sued  out 
within  a  reasonable  time."  In  support  of  this 
there  appears  in  the  case  some  evidence  that  a 
warrant  was  issued  for  plaintiff  on  the  next  day. 
We  can  dispose  of  this  point  in  this  particular 
by  the  fact  that  the  petition  is  not  founded  on 
a  wrongful  arrest  without  a  warrant.  His  ac- 
tion is  for  a  wrongful  arrest  and  imprisonment. 
The  manner  of  his  arrest  nor  the  technical  ob- 
servation of  the  forms  necessary  to  legally  jus- 
tify an  arrest  do  not  concern  him.  His  action 
is  based  on  the  theory  that  he,  an  innocent  man, 
at  the  request  of  defendant's  agent,  was  wrong- 
fully apprehended  and  iucarceratpd. 

[6, 7]  But  defendant's  argument  under  this 
point  comprehends  a  broader  proposition  than 
the  statement  made  of  it.  The  idea  advanced 
is  that  plaintiff  was  arrested  without  a  warrant, 
but  within  a  reasonable  time  a  complaint  was 
filed  and  a  warrant  duly  issued ;  that  the  case 
was  docketed  for  trial,  but  plaintiff  quit  the  ju- 


risdiction of  the  coort,  and  the  case  is  yet  pend- 
ing. And  it  is  claimed  that  a  case  for  either 
malicious  prosecnticm  or  false  imprisonmoit  does 
not  lie  until  the  proceeding  is  disposed  of,  since, 
if  the  defendant  is  found  guilty,  there  is  no 
false  imprisonment. 

This  is  not  an  action  for  malicious  prosecu- 
tion. It  is  for  false  imprisonment.  But,  con- 
ceding that  in  all  cases  of  false  imprisonment, 
where  there  has  been  no  delay  in  the  prosecu- 
tion under  a  proper  complaint  and  warrant,  it 
would  b«  necessary  for  the  plaintiff  to  show  that 
the  prosecution  resulted  in  his  acquittal,  we 
think,  if  it  appears  that  the  prosecution  has 
been  abandoned  by  the  state  or  city  ^ithoat 
trial,  it  is  tantamount  to  an  acquittaL  In  such 
case  the  fact  that  the  judge  or  court  has  not  en- 
tered a  formal  entry  of  discharge  or  dismissal 
ought  not  to  bar  the  action  of  the  injured  party. 
In  this  case  the  record  shows  a  complaint  and 
warrant  made  and  issued  on  the  next  day  after 
plaintiff  was  said  to  have  been  intoxicated.  As 
has  been  said,  the  case  was  set  for  9  o'clock  il 
m.  October  31,  1913,  when  plaintiff  appeared 
and  pleaded  not  guilty.  The  case  on  motion  of 
state,  over  plaintiff's  objection,  was  continued 
until  1:80  p.  m.  Plaintiff  entered  into  his  per- 
sonal recognizance  for  (100  for  his  appearance 
at  that  hour.  Nothing  further  appears.  No 
further  steps  were  taken  and  no  further  effort 
made  by  the  prosecution.  Here  the  matter 
dropped,  and  plaintiff  testified  that,  when  be  re- 
turned at  the  hour  named,  no  one  was  present 
and  he  afterwards,  on  that  day,  went  on  to  his 
home  at  BeUeville,  a  town  not  far  away.  The 
magistrate  testified  that  plaintiff  objected  tu 
putting  the  case  over  to  1:30  o'clock,  as  he  was 
anxious  to  get  home  that  afternoon.  He  there- 
fore set  the  case  at  1:30  p.  m.  for  that  reason. 
He  admitted  he  did  not  return  at  that  time,  nor 
until  some  time  late  in  the  afternoon.  The 
magistrate  would  not  deny  on  cross-examination 
that  this  record  was  not  written  until  perhaps 
six  months  after  the  date  named  therm.  Con- 
sidering that  it  was  his  record,  we  think  his 
testimony  practically  conceded  that  no  record 
was  made  until  several  months  afterwards.  We 
think  that  in  such  circumstances  the  case 
should  be  considered  as  abandoned  by  the  pros- 
ecution, and  that  plnintilT,  for  the  purposes  of 
maintaining  this  action,  was  as  effectually  dis- 
charged as  if  an  entry  of  record  to  that  effect 
had  been  made. 

Defendant  made  an  attempt  to  submit  this 
question  to  the  jury  by  offering  refused  instruc- 
tion J.  The  instruction  was  rightfully  refused, 
for  the  reason  that  it  omitted  the  essential  hj- 
pothesis  whether  the  case  was,  in  fact,  vet 
pending,  or  the  prosecution  had  been  abandoned. 
It  is  not  necessary  to  say  whether,  considering 
the  fact,  along  with  the  other  evidence,  that  for 
more  than  two  years  nothing  has  been  done  to- 
wards the  prosecution,  the  plaintiff  living  all  the 
while  in  a  nearby  town,  the  trial  court  would 
have  been  justifiable  in  declaring  an  abandon- 
ment, as  a  matter  of  law. 

[8,9]  It  was  charged  in  the  second  count  of 
the  petition  that  plaintiff  was  unlawfully  a^ 
rested  and  "cast  into  jail  and  detained  from 
0  o'clock  p.  m.  until  the  next  day,  to  his  dam- 
age in  the  sum  of  |5,000  actual  and  $10,000 
punitive  damages."  t'nder  this  charge  an  in- 
struction authorized  the  jury  to  consider  among 
other  things  plaintiff's  loss  of  time,  and  inter- 
ference with  his  business.    The  petition  does  not 
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charge  damaKO  from  these  thinga,  and  evidence 
should  not  have  been  admitted  to  prove  such 
damage.  But  we  think  the  verdict  shows  that 
no  substantial  injury  resulted  which  may  not 
be  cured  by  a  remittitur.  Such  damages  are 
recognized  in  this  state  as  compensatory,  and 
the  verdict  assessing  compensation  was  only  $60. 
We  are  assuming  that  defendant  saved  the  point 
in  its  motion  for  new  trial,  though  it  is  doubt- 
fol  if  It  did.  Subdivision  9  is  the  only  one  re- 
ferring to  the  matter  of  admitting  improper  tes- 
timony, uid  that  is  not  specific.  It  does  not 
state  that  the  evidence  broadened  the  petition, 
or  that  the  matters  thus  proven  were  not  plead- 
ed. That  particular  part  of  the  case  is  not 
briefed. 

Defendant's  point  4,  concerning  plaintiff's 
inatmction,  and  also  his  objections  to  Nos.  5  and 
6,  are  unsubstantiaL 

[10]  The  trial  court  gave  the  following  defini- 
tion of  malice:  "  'Malice'  as  here  used,  does  not 
mean  ill  will  or  siHte,  but  the  intentional  and 
willful  doing  of  a  wrongful  act  in  a  wanton 
or  oppressive  manner  and  with  a  reckless  disre- 
gard of  the  rights  of  the  person  affected  thereby." 
In  Goetz  v.  Ambs,  27  Mo.  28,  it  is  said  that 
malice  means  the  intentional  doing  of  a  wrong- 
ful act  without  just  cause  or  excuse.  That  case 
has  been  cited  with  great  frequency  by  the  Su- 
preme and  appellate  courts.  We  discussed  the 
meaning  of  such  definition  in  Trauerman  v.  Lip- 
pincott,  39  Mo.  App.  478.  The  Supreme  Court 
did  so  in  McMamara  v.  Transit  Co.,  1S2  Mo. 
676,  81  S.  W.'SSO.  66  L.  B.  A.  486,  and  Fergu- 
son v.  Kailroad  (Sup.)  177  S.  W.  616,  and  so 
did  the  Springfield  Court  of  Appeals  in  Sum- 
mers v.  Keller,  152  Mo.  App.  626,  138  8.  W. 
118U.  It  seems  to  be  agreed  in  these  cases  that 
the  thing  done  must  not  only  have  been  wrong- 
fnl,  but  it  must  have  been  known  to  be  wrong- 
ful ;  and,  though  it  must  be  conceded  that  one 
may  intentionally  do  a  wrongful  act  without 
just  cause  or  excuse,  and  not  know  it  to  be 
wr<Higful,  yet  the  expression  as  used  in  Goetz 
T.  Ambs  is  understood  to  mean  that  the  accused 
party  knew  the  act  was  wrong  when  he  did  it. 
This  view  of  our  courts  does  not  meet  with  the 
approval  of  some  decisions  in  other  states  (Kei- 
ner  v.  Collins,  161  Ky.  696,  171  S.  W.  399,  and 
authorities  tlierein  dted),  nor  ot  Bisbc^  and 
Cooley,  but  under  our  decisions  the  instruction 
most  be  held  to  be  correct. 

[II]  To  the  complaint  of  excessive  damages 
We  answer  that  accepting  the  case  as  made  for 
plaintiff,  the  sum  allowed  (¥1,520)  is  quite  mod- 
erate. 

If  plaintiff  will  remit  $66,  the  compensatory 
damages  allowed  on  the  second  count,  within  15 
days,  the  judgment  will  be  affirmed,  the  cost 
of  the  appeal  to  be  taxed  against  him;  other- 
wise it  will  be  reversed,  and  the  cause  remand- 
ed.    AH  concur. 

PER  CURIAM.  The  Older  to  remit  $50  was 
subsequently  changed  to  an  order  to  remit  $49.- 
99,  leaving  a  judgment  for  nominal  damages  in 
the  sum  of  one  cent. 

On  Motion  for  Rehearing. 

EliLISON,  P.  J.  Defendant  insists  that,  in- 
stead of  permitting  plaintiff  to  cure  the  error 
in  his  instruction  on  the  measure  of  compensa- 
tory damages  under  the  second  count  by  a  re- 


mittitur, we  should  remand  the  cause  for  anoth- 
er trial.    Defendant  says: 

"That  it  is  not  within  the  province  of  this 
court  to  state  that  if  the  damage  instruction  had 
been  proper  the  jury  would  necessarily  have 
found  any  actual  damage."  "In  other  words," 
says  defendant,  "had  the  jury  been  properly  in- 
structed upon  the  issue  of  actual  damages  on 
the  second  count,  the  findingof  the  jury  might 
have  beeu  in  the  negative.  Hence  this  court  is 
not  justified  in  assuming  that  the  jury  would 
have  found  vmder  a  proper  instruction  any  ac- 
tual damages  whatsoever,  and  that,  in  the  ab- 
sence of  a  finding  of  actual  damages,  punitive 
damages  cannot  be  allowed." 

[12,  IS]  The  answer  to  this  is  that  under  the 
second  count  in  the  petition,  in  connection  with 
the  finding  of  the  jury,  there  was  bound  to  be  a 
finding  of  at  least  nominal  damages,  regardless  of 
the  unpleaded  matter  in  the  instruction.  It  is 
pleaded  in  the  petition  that  plaintiff  was  wrong- 
fully, unlawfully,  and  maliciously,  and  without 
lawful  authority,  arrested  and  cast  into  jail  and 
detained  several  hour&  Here  was  no  dispute 
about  the  arrest  and  imprisonment,  and  the  jury 
have  found  that  it  was  wrongful ;  hence  a 
verdict  for  some  amount  of  actual  damages  was 
imperative,  even  though  it  be  no  more  than  for 
a  nominal  sum,  the  wrong  "being  of  that  char- 
acter from  which  the  law  implies  such  dam- 
ages." Courtney  v.  Blackwell,  150  Mo.  245, 
277,  61  S.  W.  668;  Hoagland  v.  Amusement 
Co.,  iro  Mo.  335,  345,  70  S.  W.  878,  94  Am. 
St.  Rep.  740.  And  nominal  compensatory  dam> 
ages  will  support  a  verdict  for  punitive  dam- 
ages. Lampert  v.  Drug  Co.,  23^  Ma  409,  141 
S.  W.  1095,  37  I*  R.  A  (N.  S.)  533,  Ann.  Cas. 
1913A,  351. 

We  are  satisfied  that,  under  the  evidence,  we 
have  properly  disposed  of  defendant's  complaint 
as  to  the  issuance  of  a  warrant  and  an  abandon- 
ment. The  motion  for  rehearing  is  overruled. 
All  concur. 


STTOCKWBLIi  CO.  v.  UNION  PAO.  RY.  CO. 

(No.  11910.) 

(Kansas  CSty  Court  of  Appeals.     MissourL 

Feb,  7,  1916.) 

1.  Evidence  «=9317— Hbabsat  Evidence. 

In  an  action  for  damages  for  negligent  de- 
lay in  shipments  of  Uve  stock,  witnesses  cannot 
testify  to  matters  of  which  they  have  no  knowl- 
edge, save  from  written  statements  by  others. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1174-1192;  Dec.  Dig.  <g=a>317.1 

2.  Tbial  «=3l94—  iNaTBTTonows  — iNVAsioir 
OP  Pbovince  of  Jtjbt. 

In  an  action  for  delay  in  shipment  of  cat- 
tle, instructions  that,  if  the  jury  found  for  plain- 
tiff on  the  different  counts,  to  find  for  stated 
amounts,  are  erroneous,  as  invading  the  jury's 
provluce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  413,  436,  439-441,  446-454.  456-106; 
Dec.  Dig.  <S=>194.] 

3.  Appeal  and  Ebbob  «=3l078— Review— Ob- 
jections Waived. 

A  question  not  briefed  by  either  party  will 
not  be  determined  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appenl  and 
Error,  Cent  Dig.  fg  4256-4261 ;  Dec.  Dig.  «=» 
1078.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; D.  E.  Bird,  Judge. 
"Not  to  be  oflScially  published." 
Action  by  the  Stockwell  Company  against 
the  Union  Pacific  Itailway  Company.     From 
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a  Jadgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Watson,  Oage  &  Watson,  of  Kansas  City, 
for  appellant.  Stewart  Taylor  and  Percy  A. 
Budd,  both  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  Is  for 
damages  alleged  to  taare  resulted  In  the  neg- 
ligent delay  of  shipments  of  lire  stock  from 
one  point  In  Kansas  to  another  point  In  the 
same  state.  The  petition  was  In  four  counts, 
and  there  was  a  judgment  for  plaintiff  on 
each. 

[10  In  making  proof  of  damages  witnesses 
for  plaintiff  were  repeatedly  allowed  to  state 
matters  of  which  they  had  no  knowledge,  ex- 
cept what  they  learned  from  written  state- 
ments made  by  others.  In  this  respect  the 
evidence  was  no  more  than  hearsay,  and 
should  have  been  excluded.  This  evidence 
made  up  the  very  foundation  of  plaintiff's 
case,  and  should  not  have  been  admitted. 

The  reasons  assigned  for  this  are  various, 
some  that  the  statements  were  taken  from 
books  of  original  entries,  and  some  that  the 
witness,  in  using  statements,  was  merely 
refreshing  his 'memory.  In  Hess  v.  Railroad, 
40  Mo.  App.  202,  the  court  said: 

"The  plaintiff  offered,  and  the  court  admitted, 
over  defendant's  objection,  the  account  of  sales 
rendered  to  plaintQF  by  Mulball  &  Co.,  com- 
mission men  at  St  Louis.  This  action  of  the 
court  was  clearly  erroneous.  It  was  the  most 
obvious  hearsay.  It  amounted  to  nothing  more 
than  a  report,  in  writing,  from  plaintiff's  agents, 
Mulhall  &  Co.,  to  the  effect  that  they  sold  the 
damaged  cattle  on  the  St  Louis  market  at  the 
prices  there  named ;  that  said  cattle  weighed  as 
there  stated,  etc.  Such  a  paper  was  incompe- 
tent as  proof  of  such  facts,  and  should  have 
been  rejected." 

The  case  of  Moore  r.  Railroad,  143  Mo. 
App.  675,  127  S.  W.  921,  was  to  same  effect 
See,  also,  Fountain  v.  Railroad,  114  Mo.  App. 
676,  90  S.  W.  393. 

Accounts  of  sales  of  cattle,  their  weight, 
etc.,  are  frequently  substantial  and  proper 


evidence,  but  the  proper  foundation  should 
be  laid  before  they  are  received.  In  this 
case  the  necessary  showing  was  not  made 
that  books  or  accounts  were  kept;  that  the 
entries  used  were  in  the  usual  course  of  busi- 
ness, and  "concomitantly  made  with  the  hap- 
pening of  the  facts  recorded."  Lyons  v. 
Corder,  203  Mo.  589.  548,  162  S.  W.  606,  608; 
Borgess  Inv.  Co.  v.  Vette,  142  Mo.  660,  672, 
44  S.  W.  764,  64  Am.  St  Rep.  667. 

[2]  The  court  gave  instructions  which  di- 
rected the  jury  that,  if  the  verdict  was  for 
plaintiff  on  the  different  counts,  then  they 
should  find  a  sum  named  In  such  Instruction. 
This  was  an  Invasion  of  the  province  of  the 
jury.  It  should  have  been  left  to  the  jury 
to  say  in  what  sum  they  found  for  plaintiff. 

A  point  Is  made  that  the  contract  of  ship- 
ment required  that  the  shipper  should  within 
ten  days  after  loss,  etc.,  give  written  notice 
thereof  to  the  carrier.  There  is  some  dis- 
pute between  the  parties  whether  this  was 
shown  to  be  a  valid  provision.  The  decisions 
In  Kansas  and  in  this  state  are  so  numerous 
on  this  question  that  the  way  ought  to  be 
clear  for  a  correct  presentation  of  it  at  the 
next  trial. 

[3]  It  seems  that  the  delay  was  shown,  but 
it  was  not  made  to  appear  by  evidence  that 
it  was  on  account  of  defendant's  negligence. 
Plaintiff  relies  on  the  recent  statute  in  this 
state  to  the  effect  that,  if  unreasonable  delay 
is  shown,  the  burden  is  cast  upon  the  carrier 
to  show  that  it  was  not  negligence.  Laws 
1913,  p.  679.  Defendant  replies  to  this  by 
the  statement  that  the  shipments  in  contro- 
versy were  made  before  that  law  was  en- 
acted. Bnt  neither  party  has  briefed  the 
question  made  whether  the  subsequent  stat- 
ute will  apply  to  such  matter  of  evidence. 

On  retrial  the  number  of  points  of  objec- 
tion will  doubtless  be  materially  reduced,  and 
the  number  of  Instructions  asked  materially 
lessened. 

The  Jadgment  is  reversed,  and  the  cause 
remanded.    All  concur. 
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HANGER  T.  APPBBSON. 
(Court  of  Appeals  of  Kentacky.    Teb.  22, 1916.) 

CJOKPOBATIOKS  «=»252— STOCKHOI.DKBB— LlA- 
BIUTT  FOB  COBFOBATB  DEBTS— GONDmOKS 
PbkCEOENT  to  ENrORCKUBNT. 

A  creditor  of  a  corporation  which  had  ceas- 
ed to  do  business  and  had  distributed  most  of 
its  assets  among  its  stockholders  could  not  sue 
a  stockholder  for  the  amount  of  his  debt  with- 
out first  procuring  a  judgment  and  a  return  of 
"no  property  found,"  where  it  appeared  that  the 
corporation  had  property  sufficient  to  pay  his 
debt,  though  it  was  in  another  state,  as  the  only 
ground  on  which  the  stockholder  could  be  held 
uable  was  that  he  had  received  assets  from  the 
corporation  while  it  was  insolvent  and  unable 
to  pay  its  debts  which  should  have  been  used  in 
discharging  its  debts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g§  1016-1023 ;   Dec.  Dig.  <S=9252.] 

Appeal  from  Clrcnlt  Court,  Bell  Count?. 

Action  by  Lewis  Aj)person  against  Harry 
T.  Hanger.  Judgment  for  plaintiff,  and  de- 
fendant moves  for  an  appeal.  Beversed  and 
remanded,  with  directions. 

A.  W.  Babbage,  of  Plnevllle,  for  appellant. 
Patterson  ft  Ingram,  of  Plnevllle,  for  appel- 
lee. 

CIAT,  a  The  Wallsend  Coal  &  Coke  Cc»n- 
pany  la  a  mining  corporation  organized  un- 
der the  laws  of  this  state.  While  engaged 
in  mining  It  went  upon  the  adjacent  prop- 
erty of  Lewis  Apperson  and  removed  there- 
from ooal  of  the  value  of  1296.40.  Subse- 
quently the  company  disposed  of  Its  property 
to  the  Continental  Coal  Corporation  and  has 
ceased  to  do  business  In  this  state.  With  the 
exception  of  |6,000  worth  of  bonds  in  the 
Continental  Coal  GorporatlMi,  It  has  distrib- 
uted its  assets  among  its  stockholders.  Har- 
ry T.  Bbnger,  vice  president  of  and  a  stock- 
holder in  the  Wallsend  Coal  ft  Coke  Com- 
pany, received  In  the  distribution  assets 
amounting  to  $282.50.  The  $6,000  In  bonds, 
which  have  a  market  value  more  than  suffi- 
cient to  discbarge  plalntHTs  debt,  are  In  the 
possession  of  the  president  of  the  WaUsend 
Coal  &  Coke  Company  as  trustee,  and  are 
held  by  him  for  the  purpose  of  meeting  any 
unliquidated  claims  against  the  comiMiny. 
He  lives  in  Virginia. 

Without  having  previously  taken  any  steps 
to  recover  of  the  corporation,  plalntitF,  Lewis 
Apperson,  brought  this  suit  against  Banger 
to  recover  of  him  individually,  on  the  ground 
that  he  was  personally  liable  to  the  extent 
of  assets  received,  which  should  have  been 
used  in  payment  of  plaintiff's  claim.  The 
case  was  submitted  on  the  pleadings,  and  an 
tigreed  statement  of  facts  and  Judgment  ren- 
dered in  favor  of  plaintiff.  Defendant  has 
moved  for  an  appeal. 

We  have  no  statute  in  this  state  making 
an  officer  or  a  stockholder  in  a  corporation 
primarily  Uable  in  a  case  like  this  for  the 
d^t  of  a  corporation.  The  only  ground, 
therefore,  on  which  he  can  be  held  liable  Is 


f  that,  while  the  corporation  was  insolvent  and' 
imable  to  pay  its  debts,  he  received  from  the 
corporation  assets  which  should  have  been 
used  in  discharging  Its  debts.  As  a  condition 
precedent  to  such  a  recovery,  it  is  generally 
held  that  the  creditor  must  procure  a  Judg- 
ment against  the  company  itself  and  a  re- 
turn of  "no  property  found."  This  is  regard- 
ed as  necessary  in  order  to  show  that  the 
corporation  Is,  in  fact,  insolvent  and  has  no 
asset?  with  which  to  pay  its  debts.  Plain- 
tiff insists  that  this  mle  does  not  apply 
where  the  corporation  has  no  property  in 
the  state  which  could  be  subjected  to  the 
debts,  for  the  reason  that  the  law  does  not 
require  a  vain  or  futile  thing.  The  dif- 
ficulty- with  plaintiff's  case,  however,  grows 
out  of  the  admitted  fact  that  the  corpora- 
tion, after  distributing  Its  assets  and  pay- 
ing defendant  $282.50,  has  more  than  sufii- 
cient  assets  left  to  pay  plaintlfTs  debt  So 
long  as  this  condition  of  affairs  exists,  wheth- 
er the  property  be  in  this  or  another  state, 
It  cannot  be  said  that  the  corporation,  when 
It  did  not  have  sufficient  assets  to  pay  its 
debts,  distributed  to  the  defendant  assets 
which  should  have  been  used  for  that  pur- 
pose. Since  plaintiff  did  not  reoorer  a  Judg- 
ment and  return  of  "no  property  ft>und" 
against  the  corporation,  and  since  the  only 
ground  on  which  defendant  can  be  held  liable 
is  admitted  not  to  exist,  we  conclude  that 
plaintiff  Is  not  entitled  to  recover. 

Wherefore  the  appeal  Is  granted,  and  the 
Judgment  is  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


JUSTICE'S  ADM'R  v.  CATLBTTSBURO 
TIMBER  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    B^eb.  28, 
1916.) 

1.  OOBFOBATIONS  #S9590  —  VOLUNTABT   CON- 
VXTANOES— LlABILITT    OF    PUBCHASBB. 

Where  a  corporation  without  having  paid 
its  debts  voluntarily  conveys  all  its  assets  to  an- 
other corporation,  the  latter,  unless  a  purchaser 
in  ^ood  faith  and  for  value,  or  in  satisfaction  of 
vahd  prior  liens,  takes  the  property  subject  to 
an  equitable  lien  of  the  creditors  of  the  selling 
corporation  who  may  follow  the  property  or  the 
proceeds  into  the  hands  of  whomsoever  they  can 
trace  them  and  subject  them  to  the  payment  of 
the  debts  of  the  selling  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f i  2354,  2361-2367 ;  Dec.  Dig.  <8=s> 
590.] 

2.  FBAunxruBNT  Cokvetanceb  «=>300  — Evi- 
dence—Full  Value. 

Evidence  held  to  justify  a  finding  that  a 
corporation  sold,  without  having  paid  its  debts, 
its  assets  for  full  value,  and  the  purchaser  did 
not  take  the  property  subject  to  the  equitable 
liens  of  creditors  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  {f  896-003 ;  Dec.  Dig. 
<S=300.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  David  A.  Justice's  administrator 

against .  the   Catlettsburg   Timber  Company 
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And  others.    From  a  jadgment  at  dlsmiasal, 
plalntur  appeala    Affirmed. 

Sam  C.  Stowers,  P.  W.  Stowers,  and  Roacoe 
Vanover,  all  of  PlkevlUe,  for  appellant. 
George  B.  Martin,  of  Catlettsburg,  and  J.  J. 
Moore  and  Butler  &  Moore,  all  of  PlkeWlle, 
for  appellees. 

MILLER,  C.  J.  This  is  a  creditor's  bill 
filed  by  David  A.  Justice's  administrator  to 
collect  a  judgment  for  910,000,  which  he  re- 
covered against  the  appdlee,  the  Catlettsburg 
Timber  Company,   on  January   7,  1914. 

The  Catlettsburg  Timber  Company  (herein- 
after called  the  Catlettsburg  Company),  was 
Incorporated  in  1908,  with  a  capital  stock  of 
$6,000,  equally  owned  by  the  defendants  W. 
U.  Dawklns,  H.  M.  Runyon,  and  M.  B.  Col- 
llnsworth.  Dawklns,  Bunyon,  and  Collins- 
worth  were  also  the  only  stockholders  of 
the  W.  H.  Dawkins  Lumber  Company  (here- 
inafter called  the  Dawkins  Company) ;  Daw- 
klns owning  more  than  one-balf  of  the  stock 
in  that  corporation,  and  Runyon  and  Collins- 
worth  owning  the  remainder. 

On  April  5,  1910,  the  Catlettsburg  Comr 
pany  bought  a  large  tract  of  land,  known  in 
the  record  as  the  "Big  Creek"  timber  tract, 
for  $65,000.  It  was  able  to  pay  only  a  small 
part  of  the  purchase  price;  and.  In  order  to 
finance  the  trade,  the  Dawkins  Company  in- 
dorsed the  purcliase-money  notes  given  by 
the  Catlettsburg  Company  for  the  "Big 
Creek"  timber  tract  To  secure  the  Dawkins 
Company  against  liability  upon  this  indorse- 
ment, the  Catlettsburg  Company,  on  Septem- 
ber 2,  1010,  mortgaged  the  "Big  Creek"  tim- 
ber tract  to  the  Dawkins  Company. 

On  November  22,  1910,  Justice  was  killed 
while  in  the  service  of  the  Catlettsburg  Com- 
pany, and  a  snlt  by  his  administrator  result- 
ed in  a  verdict  on  January  7,  1914,  for  $10,- 
000,  as  above  stated.  An  execution  issued 
upon  that  Judgment  was  returned  "no  prop- 
erty found."  In  the  meantime,  the  Catletts- 
burg Company  had  made  no  money  In  its 
business;  on  the  contrary,  It  had  lost  mon- 
ey from  the  very  beginning  of  Its  business. 
As  a  consequence,  the  Dawkins  Company  was 
required  to  pay  the  notes  upon  whlc'h  it  was 
an  indorser  for  the  Catlettsburg  Company, 
amounting  in  July,  1911,  to  $75,000,  counting 
interest 

In  order  to  pay  the  Dawkins  (Company,  and 
to  save  the  expense  of  a  foreclosure  proceed- 
ing, the  Catlettsburg  Company,  on  July  5, 
1911,  conveyed  the  "Big  Creek"  timber  tract 
to  the  Dawklns  Company  In  satisfaction  of  its 
debt  to  that  company. 

After  the  return  of  plalntUF's  execution  un- 
satisfied, Justice's  administrator  brought  this 
action  in  1914,  against  the  Catlettsburg  Com- 
pany, the  Dawklns  Company,  and  Dawkins, 
Runyon,  and  ColUnsworth,  the  only  stock- 
holders of  said  companies,  praying  Judgment 
against  each  of  them  for  the  amount  of  his 
debt,  with  the  interest  and  costs  thereon,  up- 


on the  theory  that  the  Catlettsburg  Company- 
had  fraudulently  conveyed  the  "Big  Creek" 
timber  tract  to  the  Dawklns  Company  with- 
out full  consideration  and  for  the  purpose  of 
concealing  its  property  in  order  to  defeat 
the  plaintiff  in  the  collection  of  his  debt 

The  Issues  having  been  made  and  proof 
taken  thereon,  the  circuit  court  dismissed 
the  petition;  and  from  that  ruling  Justice's 
administrator  prosecuted  this  appeal. 

Appellant  contends  that  the  "Big  CreA" 
timber  tract  was  worth  more  than  $75,000, 
and  that  to  the  extent  of  the  excess  over 
that  amount  the  defendants  are  volunteer 
takers,  and  hold  the  property  as  a  trust  fund 
to  be  ratably  distributed  among  the  credi- 
tors of  the  Catlettsburg  Timber  Company, 
under  the  authority  of  Camden  Interstate 
Railway  Ca  v.  Lee,  84  S.  W.  332,  27  Kj. 
Law  Rep.  75,  Harblson-.Walker  Refractories 
Co.  V.  McFarland's  Adm'r,  156  Ky.  44,  160 
S.  W.  798,  and  Martin  t.  Sulfrage,  159  Ky. 
363,  167  S.  W.  399. 

[1]  The  law  is  well  settled  that  where  one 
corporation  voluntarily  conveys  all  its  assets 
to  another  corporation,  and  thus  practical- 
ly ceases  to  exist  without  having  paid  its 
debts,  the  purchasing  coivoratlon  takes  the 
property  subject  to  an  equitable  lien  or 
charge  in  favor  of  the  creditors  of  the  sell- 
ing corporation,  who  may  follow  the  corpo- 
ration's assets,  or  the  proceeds  thereof,  into 
the  hands  of  whomsoever  they  can  trace 
them,  and  subject  them  to  the  payment  at 
the  corporation's  debts,  except  as  against  a 
bona  fide  purchaser  for  value.  The  rule  does 
not  operate,  however,  to  disturb  sales  made 
In  good  faith,  and  for  value,  or  in  satis- 
faction of  valid  prior  liens. 

[2]  The  question  for  decision,  therefor,  la 
one  of  fact  If  the  "Big  Creek"  timber  tract 
was  worth  more  than  the  mortgage  indebted- 
ness of  the  Catlettsbui^  Company  to  the 
Dawklns  Company,  it  might  be  reasonably 
argued  that  to  the  extent  of  the  excess  of 
the  value  of  the  land  over  the  debt,  the  role 
above  stated  would  apply. 

The  only  proof,  however,  that  was  takm 
in  the  case  consisted  of  the  depositions  of 
Dawkins,  Bunyon,  and  ColUnsworth.  Prom 
their  testimony  it  appears,  without  contra- 
diction, that  the  Catlettsburg  Company  lost 
money  from  the  start :  that  It  never  paid  any 
dividends ;  that  it  quit  business  in  1911 ;  that 
the  corporation  was  dissolved  in  July,  1912; 
that  it  had  tried  for  more  than  18  months 
to  sell  the  "Big  Creek"  timber  tract  for 
more  than  its  Indebtedness  to  the  Dawkins 
Company,  without  getting  a  purchaser;  that 
it  then  conveyed  the  land  to  the  Dawkins 
Company  In  satisfaction  of  its  mortgage  debt 
to  that  company,  which  then  aggregated  $75,- 
000;  that  $75,000  was  the  full  value  of  the 
property;  that  the  stockholders  got  nothing 
whatever  out  of  the  sale,  and  lost  their  stock 
entirely. 

It  is  true  Dawklns  was  pn^ident  of  bodl 
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companies ;  but  lie  received  no  pay  as  pres- 
ident of  tbe  Catlettsborg  Company,  and  bis 
good  faith  Is  not  questioned  by  any  proof. 

Under  this  proof  the  good  ftilth  of  the  offi- 
cers of  the  two  companies  In  making  the  sale 
to  the  Dawklns  Company,  and  for  full  value. 
Is  thoroughly  established.  MarUn  ▼.  Sul- 
frage,  supra. 

Judgment  affirmed. 


MILLER  v.  CHANDLER. 
(Court  of  Appeals  of  Kentucky.    Feb.  22,  1916.) 

EXPI.0BIVB8   «=»8  —   NSOUOKNT   SnOBAOE   — 
CHILDBEN — LilABIUTY. 

A  landlord  who  permitted  his  tenant  to  use 
a  toolhouse  outside  the  leased  premises  and  who 
bad  actual  knowl^ge  that  a  son  of  the  tenant, 
S^j  years  old,  was  able  to  and  frequently  did 
go  upon  a  loft  in  the  toolbouie,  did  not  exercise 
ordinary  care  in  storing  dynamite  and  dynamite 
caps  in  paper  sacks  on  such  loft,  and  was  not 
relieved  of  liability  for  injuries  snstained  by 
the  boy  from  the  explosion  of  a  dynamite  cap 
taken  by  him  from  such  sacks  by  the  fact  that 
he  warned  the  boy  of  the  danger  and  told  him 
that  the  dynamite  and  the  caps  might  kill  him. 
[Ed.  Note.— For  other  cases,  see  ESKpIosives, 
Cent  Dig.  iS  4,  6;    Dec.  Dig.  <8s>8.] 

Appeal  from  Circuit  Court,  Ballard  County. 

Action  by  Harrison  Chandler,  by  guardian, 
against  L.  W.  Miller.  Judgment  lor  plaln- 
tur,  and  defendant  appeals.    Affirmed. 

A.  M.  Nichols  and  T.  K.  Hendrlck,  both  of 
Paducah,  and  £d.  Reesor,  of  Bandana,  for 
appellant  Eaton  &  Boyd,  of  Paducah,  for 
appellee 

CLARKE,  J.  Thia  case  was  here  on  ap- 
peal once  before  and  In  the  opinion,  which 
may  be  found  in  163  Ky.  301,  173  S.  W.  779, 
Is  a  statement  of  the  facts  developed  In  the 
first  trial  of  the  case,  vrhldi  are  practically 
the  same  as  those  shown  by  the  evidence  on 
the  second  trial,  except  that  on  the  second 
trial  evidence  was  Introduced  by  appellee  for 
the  purpose  of  showing  that  at  the  time  ap- 
pellant stored  the  dynamite  and  caps  In  the 
loft  of  the  toolhouse  he  knew  that  api>eUee 
and  some  other  children  were  In  the  habit  of 
playing  around  and  in  the  toolhouse.  This 
evidence  for  appellee,  which  was  not  intro- 
duced at  the  first  trial.  In  substance.  Is  as 
follows: 

By  the  father  of  appellee,  that  appellee 
"played  around  there  fretiuently  every  day 
in  and  about  the  loft,  and  went  up  to  get 
eggs  his  hens  would  lay  up  there" ;  that  ap- 
pellant at  least  upon  one  occasion  before  the 
accident  saw  appellee  In  the  loft,  and  told 
him  not  to  bother  some  tobacco  sprays  that 
were  stored  therein;  that  appellant  said  In 
his  presence  Just  after  the  accident  that  he 
was  sorry,  but  that  he  told  appellee  not  to 
bother  the  dynamite  when  he  put  it  up 
there;  that  the  door  of  the  building  was 
down  and  the  opening  in  the  floor  of  the  loft 
was  there  tor  some  time  before  the  accident 


occurred,  through  whldi  appellant  knew  ap- 
pellee could  get  into  the  loft  where  the  dyna- 
mite and  caps  were  stored. 

By  appellee,  that  he  frequently  played  in 
the  building,  and  went  Into  the  loft  to  get 
eggs,  and  that  appellant  had  seen  him  there 
in  the  loft  on  several  occasions,  and  upon 
one  occasion  when  he  was  in  the  loft  had 
warned  him  not  to  bother  the  tobacco  sprays 
stored  therein. 

By  the  mother  of  appellee,  that  he  was  in 
the  haMt  of  going  to  the  loft  after  eggs,  and 
that  appellant  had  often  been  there  upon 
such  occasions  and  seen  appellee  in  the  loft. 

By  Mrs.  Luclle  Ra^and,  that  she  had  fre- 
quently seen  appellee  and  other  children 
playing  around  the  toolhouse  and  under  It, 
and  that  she  had  often  seen  appellant  there 
when  appellee  was  playing  about  the  build- 
ing. 

By  Perry  Bosley,  that  he  had  seen  appel- 
lant at  the  toolhouse  upon  several  occasions 
when  appellee  was  about  the  building;  that 
upon  one  occasion  before  the  day  of  the  ac- 
cident he  heard  appellant  warn  appellee 
against  bothering  the  tobacco  sprays  In  the 
loft;  that  the  building  and  the  loft  were 
open. 

By  appellant,  that  when  he  stored  the  dy- 
namite and  caps  in  this  loft  he  warned  ap- 
pellee against  bothering  same,  telling  him 
that  they  were  dangerous  and  might  kill  him. 

In  the  former  opinion  in  this  case  this 

court  said: 

"In  this  case  the  appellant  took  the  precau- 
tion not  only  to  tie  up  both  the  sacks,  but  to 
put  tbcm  out  of  sight  of  the  children,  in  a  place 
tehich  he  not  onlv  knew  to  ie  vnfremiented,  but 
lohich  he  knew  ooiM  only  be  reached  after  aom« 
way  had  been  fumUh«d  or  devited  to  oUmb  to 
it" 

— and  in  support  of  that  opinion  referred  to 
the  case  of  Ball  v.  Middlesborough  T.  &  L. 
Co.,  24  Ky.  Law  Rep.  114,  68  S.  W.  6,  as  fol- 
lows: 

"The  case  of  Ball  v.  Mlddlesborough  T.  &  L. 
Co.,  68  S.  W.  6,  Zi  Ky.  Law  Rep.  114.  was 
where  an  infant  six  years  of  age  climbed  into 
an  unoccupied  building  through  a  window,  and 
finding  a  dynamite  cap  therein,  the  same  was 
in  some  way  exploded,  whereby  he  was  Injured. 
The  evidence  wat  that  the  owner  did  not  know 
that  children  frequented  the  place,  and  did  not 
know  the  dynamite  caps  were  there,  and  it  was 
held  that  a  peremptory  instruction  was  properly 
given.  The  court  in  that  case,  in  referring  to 
the  rule  laid  down  in  Thompson  on  Negligence, 
said:  'The  rule  adopted  by  this  learned  author 
is  that  where  the  owner  of  the  premises  creates 
or  brings  thereon  any  dangerous  thing,  which, 
from  its  nature,  has  a  tendency  to  attract  the 
childish  Instincts  of  children  to  play  with  it, 
be  is  bound,  as  a  matter  of  social  duty,  to  take 
such  reasonable  precautions  as  the  circumstanc- 
es admit  of  to  protect  them  from  injury  while 
playing  with  it,  or  in  its  vicinity.  This  rule 
was  adopted  by  this  court  in  Bransom's  Adm'r 
V.  Labrot,  81  Ky.  038,  60  Am.  Rep.  198;  but 
it  cannot  apply  to  this  case  for  the  reason  that 
the  Lands  Company  did  not  place  the  dynamite 
in  the  house,  or  even  know  it  was  there,  and, 
the  house  being  locked,  and  the  only  way  to  en- 
ter it  being  through  a  missing  slat  six  feet  from 
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city  of  Newport,  In  the  same  form  and  shape  as 
that  in  which  they  had  been  shipiied  and  car- 
ried' ;  that  said  troods  remained  in  unbroken 
packages,  and  In  the  same  form  and  shape,  at  all 
times,  from  the  point  of  shipment  to  the  point  of 
delivery,  and  none  of  said  packages  were  ever 
sold,  except  as  an  entirety." 

The  appellees  alleged  further  that  the  pro- 
visions of  the  ordinance,  in  so  far  as  It  at- 
tempted to  apply  to  them  and  to  their  busi- 
ness In  the  city  of  Newport,  was  in  contra- 
vention of  article  1,  {  8,  par.  3,  of  the  fed- 
eral Constitution,  in  that  their  business  was 
at  all  times  Interstate  commerce,  and  that 
the  provision  of  the  ordinance  was  a  re- 
straint to  and  regulation  of  interstate  com- 
merce. 

The  appellant  interposed  a  general  demur- 
rer to  the  petition,  which  was  overruled  by 
the  court,  and  judgment  rendered  in  favor 
of  appellees  for  the  recovery  of  the  sums 
sued  for,  and  perpetually  enjoined  the  appel- 
lant from  interfering  with  appellees  or  their 
agents  because  of  their  failure  to  procure  a 
license  and  pay  the  tax  In  the  future.  The 
appellant  saved  proper  exceptions  to  the 
Judgment,  and  now  appeals  to  this  court 

[1]  The  appellant,  by  its  demurrer,  admit- 
ted as  true  the  statement  of  facts,  as  set 
forth  In  the  petition,  and  the  question  now 
presented  for  adjudication  is:  Is  the  ordi- 
nance, as  applied  to  the  business  conducted 
by  appellees,  a  regulation  of,  and  restraint 
upon.  Interstate  commerce  so  as  to  be  in  vio- 
lation of  the  constitutional  authority  of  the 
Congress  of  the  United  States  to  regulate 
commerce  among  t^e  states?  When  the  exact 
meaning  of  the  allegations  of  the  petition 
Is  extracted.  It  seems  to  set  forth  the  fol- 
lowing as  the  facts,  as  constituting  the  exact 
manner  of  conducting  appellees'  business: 
They  are  manufacturers  of  "soft  drinks"  In 
Cinclonatl,  Ohio.  They  sell  some  goods  in 
Newport,  Ky.,  upon  orders  to  them  from  re- 
tall  dealers  In  Newport,  which  are  received 
by  them  through  the  maU  and  telephone  and 
by  means  of  solicitors  for  them,  and  through 
the  drivers  of  their  wagons,  acting  as  solic- 
itors, in  Newport  When  a  retail  dealer  has 
theretofore  purchased  goods  from  them,  they 
place  a  load  of  their  goods  upon  their  wag- 
ons and  send  It  into  Newiwit,  and  it  Is  there 
exposed  for  sale  to  such  dealer,  and.  If  he 
desires  to  do  so,  he  makes  a  purchase  of 
such  quantity  as  he  desires,  and  the  goods 
are  then  and  there  delivered  to  him.  If  any 
person,  other  than  one  having  theretofore 
been  a  customer,  desires  to  buy  any  of  the 
goods  while  the  wagons  are  in  Newport,  a 
sale  is  made  to  him  and  the  goods  then  and 
there  delivered.  The  goods  are  sold  and  de- 
livered in  the  same  bottles  and  vessels  In 
which  they  were  shipped,  and  packages  con- 
taining a  number  of  bottles  are  not  broken 
before  sale  and  delivery. 

[2,  3]  It  haN  been  held  by  the  courts  of  the 
United  States  that  a  state  has  no  authority 
to  levy  a  tax  upon  the  soliciting  and  taking 
of  orders  in  one  state  for  the  sale  of  goods 


which  are  in  another  state,  and  which  are  to 
be  transported  by  a  common  carrier  from' the 
principal,  for  whom  the  contracts  of  sale 
were  i^ade,  to  the  purchaser.  Brennan  v. 
"ntusvllle,  163  U.  S.  289,  14  Sup.  Ct  829,  38 
Z>.  E>d.  719,  and  many  others.  Contracts  for 
the  sale  of  goods  made  by  a  citizen  of  one 
state  with  a  citizen  of  another  state,  through 
the  medium  of  the  malls  or  by  telephone,  and 
which  are  delivered  by  the  seller  to  the  pur- 
chaser in  "original  packages,"  by  means  of 
vehicles,  It  seems,  would  be  protected  from 
taxation  by  the  authorities  of  the  state  to 
which  they  are  transported  whUe  In  the 
"original  packages"  and  in  the  hands  of  the 
seller.  Goods  delivered  to  a  common  carrier 
at  a  point  without  the  state,  consigned  to  a 
purchaser  at  his  residence  within  the  state, 
are  exempt  from  state  regulations  during  the 
course  of  transportation.  Rhodes  v.  Iowa, 
170  U.  S.  412,  18  Sup.  Ot  664,  42  U  Ed. 
1088.  It  was  held  in  Lelsy  v.  Hardin,  135 
U.  S.  100,  10  Sup.  Ct  681,  34  L.  Ed.  128, 
Lyng  V.  Michigan,  135  U.  S.  161,  10  Sup.  Ct 
725,  34  li.  Ed.  150,  and  SchoUenberger  v. 
Pennsylvania,  171  U.  S.  1,  18  Sup.  Ct  757, 
43  Xj.  Ed.  49,  that  a  state  has  no  i»ower  over 
goods  shipped  from  one  state  to  another  for 
sale  in  Interstate  commerce  until  the  one 
receiving  the  goods  has  so  acted  upon  them 
that  they  have  become  incorporated  and  mix- 
ed with  the  mass  of  property  In  the  state, 
which  happens  when  the  original  package  la 
no  longer  such  In  his  hands.  In  Brown  v. 
Houston,  114  U.  S.  622,  5  Sup.  Ct  1091,  29 
L.  Ed.  257,  and  in  Emert  t.  Missouri,  156 
U.  S.  319,  15  Sup.  Ct  367,  39  U  Ed.  430,  it 
was  held  that  property  sent  from  one  state 
to  another  for  the  purpose  of  sale  became  a 
part  of  its  general  property  and  amenable  to 
its  laws  and  subject  to  its  taxing  povrer,  pro- 
vided no  discrimination  be  made  against  such 
property  on  account  of  its  ownership  or  ori- 
gin. In  the  case  at  bar  some  of  the  trans- 
actions were,  without  doubt,  such  transac- 
tions in  interstate  commerce  as  would  not 
render  the  appellees  liable  for  the  license  tax 
which  was  Imposed  upon  a  wholesale  dealer 
In  Newport  by  the  ordinance ;  but  the  trans- 
actions, when  appellees,  without  having  re- 
ceived any  order  for  the  shipment  of  goods 
from  their  place  of  business  In  Cincinnati, 
and  without  any  contract  for  their  delivery, 
brought  the  goods  into  Kentucky  and  Into 
Newport,  and  there  exjwBed  them  for  sale, 
and  sold  and  delivered  them,  were  transac- 
tions in  Kentucky,  the  contract  sale,  and 
delivery.  The  mere  fact  that  appellees  con- 
templated that  some  one  who  had  previously 
purchased  goods  would  purchase  the  goods 
when  they  should  be  exposed  for  sale  in 
Newport  could  not  be  construed  into  a  nego- 
tiation between  citizens  of  different  states 
for  the  sale  of  goods  then  la  one  state  to  be 
delivered  in  another;  neither  was  there  any 
contract  of  sale  of  such  goods,  except  in 
Kentucky.    So  far  as  the  sales  made  In  Ken- 
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tacky  were  concerned,  when  made  after  the 
goods  were  brought  Into  Newport,  and  with- 
out any  previous  negotiations  for  the  pur- 
chase of  the  goods  by  the  persons  by  whom 
they  were  purchased,  and  to  whom  they  were 
delivered  In  Newport,  the  appellees  were  sim- 
ply doing  business  as  wholesale  dealers  in 
"soft  drinks"  wholly  within  the  city  of  New- 
port, although  the  goods  had  their  origin 
in  Ohio.  Whether  the  goods  so  sold  by  them 
are  within  the  protecting  clause  of  the  Con- 
stitution of  the  United  States  relating  to  in- 
terstate commerce,  or  whether  sold  in  the 
"original  packages"  or  not,  does  not  seem  to 
be  material.  The  tax  imposed  by  the  ordi- 
nance was  not  a  direct  tax  upon  the  goods, 
hut  the  license  and  tax  was  upon  the  prW- 
Uege  of  selling  goods  in  the  city  of  Newport 
In  the  peculiar  way  of  a  wholesale  dealer. 
Under  such  license  and  tax  the  appellees 
were  authorized  to  sell  goods  manufactured 
in  the  state  of  Kentucky,  or  elsewhere,  as 
well  as  goods  manufactured  In  the  state  of 
Ohio.  The  mere  fact  that  such  license  tax 
upon  a  wholesale  dealer  who  carries  on  tils 
business  within  a  state  may  incidentally  af- 
fect interstate  commerce  would  not  deprive 
the  state  of  the  authority  to  levy  it,  nor  would 
it  destroy  the  validity  of  the  ordinance.  Kolb 
T.  Boonton,  64  N.  J.  Law,  163,  44  Atl.  873; 
Stockard  v.  Morgan,  105  Tenn.  412,  58  S.  W. 
1061;  Oliver  Finney  Grocery  Co.  v.  Speed 
(C.  C.)  87  Fed.  408;  York  v.  Chicago,  etc, 
R.  Co.,  56  Neb.  572,  76  N.  W.  1065;  In  re 
May  (C.  C.)  82  Fed.  422;  Osborne  v.  Mobile, 
16  Wall.  479,  21  li.  Ed.  470;  Raguet  v.  Wade, 
4  Ohio,  107;  Territory  v.  Famsworth,  6 
Mont.  803,  5  Pac.  8e». 

A  state  is  authorized  to  levy  a  tax  upon 
any  business  carried  on  within  the  state,  as 
on  the  occupation  of  doing  business  as  a  mer- 
chant, if  such  tax  is  not  levied  in  such  a  way 
as  to  discriminate  against  the  persons  resid- 
ing in  another  state  or  the  products  <*  manu- 
factures of'  another  state,  and  the  levying  of 
such  a  tax  and  in  such  way  Is  not  a  regula- 
tion of  or  restraint  upon  interstate  commerce. 
In  Woodruff  v.  Parham,  8  Wall.  123, 19  L.  BJd. 
882,  it  was  held  that  a  uniform  tax  Imposed 
by  an  ordinance  of  Mobile  on.  all  sales  by 
auction  in  the  city  was  valid,  not  as  affecting 
interstate  commerce,  but  because  it  was  a 
simple  tax  on  sales  of  merchandise  imposed 
alike  upon  all  sales  made  in  the  city,  whether 
a  sale  was  made  by  a  citizen  of  Alabama  or 
another  state,  or  whether  the  goods  sold  were 
the  produce  of  that  state  or  another.  In  Os- 
borne V.  Mobile,  16  WalL  479,  21  L.  Ed.  470, 
it  was  held  that  a  tax  Imposed  by  a  state  up- 
on a  business  carried  on  within  the  state,  and 
without  any  discrimination  between  its  citi- 
zens and  those  of  other  states,  was  valid.  The 
inhibition  of  the  Constitution  of  the  United 
States  as  regards  Interstate  commerce  against 
statutes  of  states  and  ordinances  of  cities 
which  levy  taxes  upon  a  business  which  is  car- 


ried on  wholly  within  the  state  or  city  mak- 
ing the  ordinance  Is  directed  against  such  stat- 
utes and  ordinances  as  discriminate  injurious- 
ly in  the  manner  of  laying  or  collecting  the 
taxes  against  the  citizens  or  products  of  one 
state  in  favor  of  those  of  another,  and  such 
statutes  and  ordinances  as  these  have  been 
uniformly  held  to  be  unconstitutional.  Alex- 
ander V.  Com.,  90  Va.  809,  20  S.  B.  782; 
Osborne  v.  Mobile,  supra ;  Emert  v.  Mo.,  156 
U.  S.  319,  15  Sup.  Ct.  367,  39  L.  Ed.  430; 
Wallhig  V.  Michigan,  116  U.  S.  446,  6  Sup.  Ct 
454,  29  I/.  Ed.  691;  Bobbins  v.  Shelby  Taxing 
Dlst.,  120  U.  S.  489,  7  Sup.  Ct.  692,  30  h.  Ed. 
691;  Webber  v.  Va.,  103  U.  S.  344,  26  L.  Ed. 
565 ;.  Cook  v.  Penn.,  97  U.  S.  566,  24  L.  Ed 
1015;  Welton  v.  Mo.,  91  U.  8.  275,  28  I/.  Ed. 
347;  Ward  v.  Md.,  12  Wall.  418,  20  L.  Ed. 
449;  Hlhson  v.  Lott,  8  Wall.  148,  19  L.  Ed. 
387.  The  ordinance  complained  of  in  the  case 
at  bar  does  not  discriminate  between  the  citi- 
zens or  products  of  the  states,  but  the  tax 
provided  by  it  is  levied  upon  any  citizen  who 
engages  in  the  business  of  a  wholesale  deal- 
er In  "soft  drinks,"  regardless  of  what  state 
he  may  be  a  citizen,  or  what  is  the  origin  of 
the  goods  sold  by  him.  To  place  any  other 
construction  upon  the  laws  relating  to  inter- 
state commerce  would  be  to  make  an  injuri- 
ous discrimination  in  favor  of  the  citizens 
and  goods  of  other  states  against  the  citi- 
zens of  Newport. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


WATKINS  ▼.  CITY  OF  HENDERSON. 
(Court  of  Appeals  of  Kentucky.    Feb.  22, 1016.) 

1.  MUWICIPAI,  COKPOBATIONS  «=»822— DEFEC- 
TIVE Stkebts— Ihjubibs  to  Pbdestbiahs— 

INSTBUOTIONB. 

In  an  action  against  a  city  for  injuries  to 
a  pedestrian  on  a  defective  sidewalk,  an  in- 
struction on  contributory  negligence  may  be 
rested  on  circumstances  shown  by  a_  reasonable 
inference  to  be  drawn  from  the  evidence,  and 
where  the  jury  might  conclude,  under  the  evi- 
dence, that  if  the  pedestrian  had  exercised  ordi- 
nary care  he  would  not  have  been  injured,  a 
charge  on  contributory  negligence  is  proper. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fj  1758-1762;  Det 
Dig.  <S=>822.J 

2.  Apfbal  and  Ebbob  €=91066  —  Habmucss 
Ebbob— Erboneoub  Irstbuctions. 

Where,  in  an  action  for  Injuries  to  a  pedes- 
trian, the  issue  was  whether  the  street  was  in  a 
reasonably  safe  condition  for  public  use,  and 
under  the  evidence  the  jury  could  find  either 
that  the  street  was  in  a  reasonably  safe  condi- 
tion or  that  the  pedestrian  failed  to  exercise  care 
for  his  own  safety,  error,  if  any,  in  a  charge  sub- 
mitting the  issue  of  contributory  negligence,' be- 
cause not  justified  by  the  evidence,  was  sac 
reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;   Dec  Dig.  «s>1066.) 

Appeal    from    Circuit    Court,    Henderson 
County. 
Action  by  J.  A.  Watklns  against  City  of 
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Henderson.    From  a  Judgment  for  defendant, 
plaintur  appeals.    Affirmed. 

Vance  &  Heilbrouner,  of  Henderson,  for 
appellant.  B.  S.  Morris,  of  Henderson,  for 
appellee. 

CARROLL,  J.  This  suit  was  brought 
against  tlie  appellee,  <Aty  of  Henderson,  to 
recover  damages  for  personal  injuries  al- 
leged to  hare  been  sustained  by  reason  of 
the  failure  of  the  city  to  keep  its  streets  in 
reasonably  good  repair. 

It  appears  that  In  November,  1914,  Wat- 
kins,  at  about  half  past  8  o'clock  at  night, 
while  on  his  way  from  his  residence  to  a 
point  In  the  city,  had  occasion  to  walk  oo 
Holloway  street  to  Its  intersection  wlttf  Cen- 
ter street  It  further  appears  that  there  is 
a  sharp  descent  in  Holloway  street  from  a 
point  about  30  feet  from  Center  street  to 
Center  street,  and  while  Watklns  was  walk- 
ing on  the  brick  pavement  going  down  tliis 
descent  he  stepped,  as  be  claims,  into  a  hole 
in  the  pavement  from  3  to  5  Inches  deep  and 
about  3  feet  in  diameter,  in  which  hole  there 
was  a  lot  of  loose  bricks,  some  of  which  were 
standing  on  edge.  He  testifies  that  when  he 
reached  this  hole  he  was  walking  fast  and 
not  looking  at  the  pavement,  or  giving  any 
particular  attention,  when  he  stepped  on  a 
loose  brick  in  the  hole  that  caused  him  to 
fall.  The  evidence  In  his  behalf  by  several 
witnesses  also  showed  that  the  pavement  at 
this  place  bad  been  In  the  condition  describ- 
ed by  him  for  some  vreeks  before  he  sustain- 
ed the  injuries  complained  of.  The  evidence 
for  the  city  was  to  the  effect  that  the  pave- 
ment at  the  place  where  Holloway  fell  was 
in  reasonably  safe  condition  for  travel,  and 
that  there  was  no  hole  in  the  pavement,  nor 
any  bricks  standing  on  edge,  such  as  were 
described  by  Watklns  and  the  witnesses  in 
his  behalf.  It  also  appears  in  the  testi- 
mony that  there  was  an  electric  light  near 
by  the  pavement,  that  lighted  np  this  place. 

With  the  evidence  in  the  condition  stat- 
ed, the  court,  after  giving  the  usual  Instnio- 
tlons  as  to  the  duty  of  the  dty  In  respect  to 
exercising  ordinary  care  to  keep  Its  streets 
in  reasonably  safe  condition,  told  the  Jury, 
in  instruction  No.  8: 

"That  although  they  mi^ht  believe  from  the 
evidence  that  the  city  failed  to  use  ordinary 
care  in  keeping  the  pavement  in  a  reasonably 
safe  condition  for  public  use,  yet  if  they  also 
believe  from  the  evidence  that  Watkins  'was 
careless  or  negligent  at  the  time,  and  that,  but 
for  his  own  carelessness  or  negligence  at  the 
time,  the  accident  would  not  have  happened, 
they  should  find  for  the  defendant" 

They  were  further  told  that: 

"Negligence  was  the  failure  to  use  such  care 
as  an  ordinarily  prudent  person  wonld  usually 
exercise  under  tne  same  or  similar  circum- 
stances." 

The  Jury  returned  a  verdict  for  the  city, 
and  on  this  appeal  counsel  for  Watklns  ar- 
gue that  the  weight  of  the  evidence  showed 
that  the  pavement  was  defective  and  unsafe 


and  in  the  condition  described  by  Watkins 
and  his  witnesses;  furthermore,  that  there 
was  no  evidence  that  the  accident  was  at- 
tributable to  the  failure  of  Watkins  to  exer- 
cise ordinary  care  for  his  own  safety,  and, 
this  being  so,  the  court  should  not  have  given 
any  Instruction  on  the  subject  of  contributory 
negligence,  on  account  of  which  instruction 
it  is  said  the  Jury  were  influenced  to  return 
a  verdict  in  favor  of  the  dty.  The  giving 
of  this  instruction  on  the  subject  of  coatrilni- 
toiy  negligence  Is  the  only  error  assijined  toe 
reversal. 

[1]  It  is,  of  course,  elementary  that  Instruc- 
tions must  be  supported  by  evidence.  Btit 
this  does  not  mean  that  direct  evidence  is  es- 
sential, or  that  negligence  may  not  be  in- 
ferred from  circumstances  developed  in  the 
trial  of  the  case,  although  there  may  not  be 
any  fact  directly  imputing  it  And  tlie  Jury 
who  heard  the  witnesses  descrihe  the  locality 
where  the  accident  happened,  as  well  as  the 
manner  in  wtiich  it  occurred,  might  have  con- 
cluded that,  tf  Watkins  had  been  exerdslng 
ordinary  care  for  his  own  safety,  he  wonld 
not  have  stumbled  and  fallen.  There  might, 
of  course,  be  a  case  presenting  facts  some- 
what similar  to  this  in  which  an  lnstructl<m 
on  the  subject  of  contributory  negligeooe 
would  he  out  of  place ;  but,  generally  speak- 
ing, an  instruction  on  contributory  negligence 
In  this  class  of  cases  may  be  rested  on  cir- 
cumstances shown  by,  and  reasonable  Infer- 
ences to  be  drawn  from,  the  evidence,  and  we 
cannot  say  that  it  was  error  to  give  sudi  an 
instruction  In  this  case. 

But,  aside  from  this,  we  have  often  writ- 
ten that,  although  an  Instruction  might  not 
liave  a  place  in  the  case,  its  presence  wonld 
not  constitute  reversihle  error,  unless  It  ap- 
peared to  have  been  prejudicial  to  the  sob- 
stantial  rights  of  the  complaining  party.  It, 
therefore,  Watklns  was  not  guilty  of  contrib- 
utory negligence,  or  any  negligence,  in  using 
the  pavement  as  he  was  using  It  at  the  time 
of  the  accident  we  do  not  thlhk  the  Jury 
could  have  been  misled  by  this  instruction  on 
the  subject  of  contributory  negligence. 

[2]  The  principal  issue  In  the  case  was 
whether  the  pavement  was  in  reasonably  safe 
condition  for  public  use.  On  this  issue  the 
weight  of  the  evidence  showed  that  it  was 
not;  but  the  Jury  had  a  right  to  believe  the 
witnesses  for  the  city  in  preference  to  the 
witnesses  for  Watkins,  and  to  reach  the  con- 
clusion that  the  pavement  was  in  reasonably 
safe  condition  for  public  travel,  and,  under 
the  evidence,  we  may  as  well  assume  that  the 
Jury  did  reach  this  conclusion  as  to  assume 
that  they  found  Watkins  failed  to  exercise 
care  for  his  own  safety. 

Under  these  circumstances  we  cannot  say 
that  the  instruction  on  the  subject  of  con- 
tributory negligence,  even  if  it  should  not 
have  been  given,  affected  the  substantial 
rights  of  Watkins,  and  the  Judgment  is  af- 
firmed. 
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t/nVCJER  T.  DAVIS. 
(Court  of  Appeals  of  Kentucky.    Feb.  23, 1916.) 

1.  Contracts  «=»71  —  ConsidebIation  —  Stjf- 
nciBNCT— Rbtbaining   trou   Lboal    Pbo- 

CBKDINOS. 

Where  defendant  purchased  the  interest  in 
a  partnership  indebted  to  plaintiff  of  one  of  the 
piartners  and  promised  and  agreed  to  pay  plain- 
tiff if  plaintiS  would  refrain  from  suing  the 
partnership  and  procuring  an  attachment  of  its 
property,  and  i^IaintiS  agreed  to  and  did  re- 
frain from  instituting  proceedings  and  attach- 
ing the  property,  a  good  consideration  for  the 
maldng  of  the  promise  passed  to  defendant, 
though  the  affairs  of  the  partnership  so  turned 
out  that  defendant  received  nothing  from  his 
purchase  of  the  interest  in  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  295,  290,  298,  31&-S24 ;  Dec.  Dig. 
«=s»71.] 

2.  Fbadds,  Statute  or  ®s>23— Promise  to 
Pat  Another's  Debt— Orioinai.  ob  Col- 
IaAterai.  Promise. 

A  promise  by  a  purchaser  of  an  interest  in 
a  jiartnership  to  pay  a  creditor  of  the  firm,  if 
he  would  refrain  from  suing  the  firm  and  at- 
taching its  property,  was  an  original  undertak- 
ing made  by  him  to  serve  his  own  purposes  and 
bring  about  results  which  he  desired,  and  not 
an  oral  promise  to  pay  the  debt  of  another  with- 
in the  statute  of  frauds,  though  performance 
of  his  promise  would  incidentally  have  the  effect 
of  extinguishing  the  firm's  debt 

[£d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  H  18,  19;  Dea  Dig.  <8=»28.] 

Appeal  from  Circuit  Court,  Perry  County. 

AcUon  by  W.  H.  Miller  against  K.  O.  Da- 
vis. Judgment  for  defendant,  and  plaintiff 
appeals.    Beversed,  with  directions. 

HogiK  &  Johnson  and  P.  T.  Wheeler,  all  of 
Hazard,  for  appellant.  Wootton  &  Morgan, 
Faulkner  &  Faulkner,  and  Willis  W.  Beeves, 
all  of  Hazard,  for  appellee. 


TURNER,  J.  In  1911  Roberts  &  Colwell 
were  subcontractors  for  the  doing  of  certain 
work  in  the  extension  of  the  Lexington  & 
Eastern  Railroad  in  Perry  county.  They 
were  unable  to  promptly  pay  their  laborers, 
and  Issued  to  them  time  checks  or  duebills 
for  tbelr  wages.  Appellant  became  the  own- 
er of  something  over  $1300  of  such  time 
checks  or  duebills  assigned  to  him  by  the  la- 
borers. In  this  situation  Roberts  sold  out 
to  appellee,  Davis,  his  interest  in  the  firm  of 
Roberts  &  Colwell  for  $300,  and  appellee 
agreed  In  addition  thereto  to  become  liable 
for  the  payment  of  certain  claims  against 
the  firm  of  Roberts  &  Colwell,  which  had 
been  sued  on,  and  Colwell  and  Davis  enter- 
ed into  a  written  contract  by  which  Davis 
was  accepted  by  him  as  a  partner  in  the 
place  of  Roberta 

Davis,  however,  before  buying  out  the  in- 
terest of  Roberts  had  received  information 
from  bis  brother-in-law,  an  attorney  In  Haz- 
ard, that  certain  estimates  amounting  to  be- 
tween $4,000  and  |S,000  were  coming  to  the 
firm  of  Roberts  &  Colwell  for  work  al- 
ready done  by  them,  and  that  the  firm  owned 


certain  machinery  and  personal  property 
used  by  it  in  the  conduct  of  Its  work.  If  this 
information  had  been  accurate,  an)eUee 
would  have  made  a  good  trade  in  buying  out 
Roberts.  However  that  may  be,  he  conclud- 
ed the  contract  with  Roberts  and  the  very 
next  morning  went  to  appellant's  office  and 
there,  together  with  him  and  Colwell,  went 
over  in  detail  the  claims  which  appellant 
owned  against  the  firm  of  Roberts  &  Col- 
welL 

The  only  issue  of  fact  in  this  case,  as  it 
turned  out  upon  the  trial,  was  whether  at 
that  interview  appellee  promised  appellant 
that  if  be  would  desist  in  his  expressed  de- 
termination to  sue  Roberts  &  Colwell  and 
attach  their  property  so  that  it  might  be  8ut>- 
Jected  to  the  payment  of  bis  claim,  he  (Davis) 
would  i>ay  the  same. 

Appellant  and  Colwell  each  stated  that  at 
that  Interview  Miller  said  he  must  have  his 
money,  and  that  if  it  was  not  paid  he  in- 
tended at  once  to  attach  tlie  property  of 
Roberts  &  Colwell  to  secure  his  debt,  and 
that  Davis  told  him  that  if  he  would  not  do 
so  he  would  pay  the  debt  himself,  and  that 
he  was  good  for  it  This  Davis  denies,  al- 
though he  admits  his  presence  at  the  inter- 
view, and  that  they  went  over  the  claims 
held  by  Miller  agidnst  Roberts  &  Colwell 
and  discussed  them. 

Dpon  the  trial  the  Jury  found  a  Terdict  for 
the  defendant,  and  the  only  question  on  this 
appeal  is  whether  the  instruction  given  on 
this  issue  was  proper.  That  instruction  is 
as  follows: 

"Gentlemen  of  the  Jnir:  The  court  says  to 
the  jury  that  if  you  believe  from  the  evidence 
in  this  case  that  the  defendant.  R.  O.  Davis, 
promised  and  agreed  to  pay  to  the  plaintiff,  W. 
H.  Miller,  the  sum  of  $1,315.62,  or  any  part 
thereof,  in  consideration  that  he  would  desist 
and  not  sue  oat  an  attachment  against  the  prop- 
erty of  T.  H.  Roberts  and  S.  C.  Colwell,  com- 
posing the  firm  of  Roberts  &  Colwell,  and  that 
said  Miller,  relying  upon  said  promise,  did  de- 
sist from  suing  ont  said  attachment,  and  if  yon 
further  believe  from  the  evidence  that  said  R. 
O.  Davis  received  any  consideration  for  the 
making  of  said  promise,  then  in  that  event  your 
finding  will  be  tor  the  plaintiff,  bat  unless  you 
shall  so  believe,  your  finding  will  be  for  the  de- 
fendant, R.  G.  Davis." 

Appelant  offered  an  instruction  substan- 
tially the  same  as  the  foregoing,  except  that 
it  told  the  jury  that  if  Miller,  relying  upon 
the  promise  of  Davis  to  pay  his  debt,  did  de- ' 
gist  and  refrain  from  suing  out  an  attachm«it 
upon  the  pn^terty  of  Roberts  ft  Colwell,  that 
said  agreement  was  based  upon  a  good  con- 
sideration and  was  a  blading  contract. 

[1]  The  evidence  shows  ttiat  although  Da- 
vis made  a  written  contract  v?lth  Roberts  and 
one  with  Colwell,  as  above  indicated,  that 
because  of  certain  other  attachments  which 
were  issued  and  levied  upon  the  property  of 
Roberts  &  Colwell,  and  because  the  original 
contractors  under  whom  Roberts  ft  Colwell 
were  acting  took  over  the  work,  that  Davis 
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did  not  in  fact  get  smythlng  under  his  pur- 
■diase  from  Roberts.  It  will  be  observed  In 
the  Instruction  given  by  the  court  no  recovery, 
could  be  had  by  the  plaintiff,  unless  Davis 
bad  recelTed  some  consideration  for  the 
making  of  said  promise ;  In  other  words,  the 
Jury  were  practically  told  to  find  for  the  de- 
fendant because  the  uncontradicted  evidence 
was  that  Davis  received  nothing  from  Rob- 
erts under  his  purchase. 

But  evidently  such  is  not  the  rule;  I>avls 
was  interested  as  purchaser  in  having  the 
work  progress,  and  the  promise,  if  made, 
was  made  in  furtherance  of  his  own  pur- 
poses, and  with  a  view  to  seeing  the  work 
carried  on  and  ultimately  get  therefrom  the 
profit  which  he  at  that  time  expected.  lie 
knew  that  if  Miller  attached  the  property 
and  machinery  engaged  in  this  work  that  it 
would  probably  result  in  an  abandonment  by 
Roberts  &  Colwell  of  the  work  and  would 
thereby  deprive  him  of  the  profit  which  he 
expected  to  make  out. of  it'  In  this  situation 
there  can  be  no  doubt  that  when  Miller 
agreed  to  and  did  desist  from  instituting 
proceedings  and  attaching  the  property  that 
there  passed  from  him  to  Davis  a  good  con- 
sideration for  the  making  of  such  a  promise, 
and  it  cannot  matter  that  thereafter  the  af- 
fairs of  Roberts  &  Colwell  turned  out  so  as 
that  Davis  received  nothing  from  his  pur- 
chase. 

[2]  The  promise  in  this  case  was  not  vio- 
lative of  the  statute  of  frauds  in  that  it  was 
an  oral  promise  by  Davis  to  pay  the  debt  of 
another ;  the  promise,  if  made,  was  an  orig- 
inal undertaking  upon  the  part  of  Davis 
made  by  him  to  serve  his  own  purposes  and 
bring  about  results  which  he  himself  desired, 
and  It  does  not  matter  that  it  Incidentally 
bad  the  effect  to  extinguish  the  debt  owing 
by  Roberts  ft  Colwell  to  Miller.  As  said  by 
this  court  in  the  case  of  Simpson  v.  Carr,  76 
S.  W.  346,  25  Ky.  Law  Rep.  849: 

It  is  a  general  rule  of  law  "that  whenever  the 
main  purpose  and  object  of  the  promisor  is  not 
to  answer  for  another,  but  to  subserve  some  pur- 
pose of  his  own,  his  promise  is  not  within  the 
statute,  although  it  may  be  in  form  a  promise  to 
pay  the  debt  of  another,  although  the  perform- 
ance of  it  may  incidentally  have  the  effect  of 
extinguishing  the  liability  of  another." 

Ttio  same  rule  is  clearly  and  accurately 
stated  in  20  Cyc.  at  page  163,  as  follows: 

"Although  the  words  'original'  and  'collateral,' 
as  applied  to  promises,  do  not  occur  in  the  stat- 
ute of  frauds,  they  were  asked  at  an  early  day, 
and  their  use  has  been  sanctioned  and  approv- 
ed by  the  courts  and  text-writers  as  convenient 
and  accurate  expressions  to  distinguish  respec- 
tively between  the  cases  in  which  the  direct  and 
leading  object  of  the  promisor  is  to  further  or 
promote  some  purpose  or  interest  of  his  own, 
although  the  incidental  effect  thereof  may  be  the 
payment  of  the  debt  of  another,  and  those  cases 
in  which  such  object  is  to  become  tlie  surety  or 
guarantor  of  the  subsisting  debt  of  another  for 
wliich  the  promisor  was  not  previously  liable." 

It  would  seem  to  be  unnecessary  to  dte 
further  authorities  to  show  that  where  one 


with  the  design  to  further  Ws  own  ends  in- 
duces another  to  forego  or  desist  from  exer- 
cising his  rights  under  the  law  to  secure  his 
debt  against  a  third  party,  by  promising  to 
pay  such  debt  in  order  to  bring  about  results 
in  which  he  himself  is  interested.  Is  not  pro- 
tected by  the  statute  of  frauds.  The  Instruc- 
tion on  this  point,  substantially  in  the  form 
offered  by  appellant,  should  have  been  given. 
The  Judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 


STEVENS  ft  EliKINS  et  aL  r.  LEWIS-WIL- 

SON-HICKS  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  23, 1916.) 

1.  Appeal  and  Ebbob  «=>677  —  Questions 
Reviewabix— Findings— Record. 

Where  the  bill  of  exceptions  complaining  of 
the  overruling  of  a  motion  to  quash  the  summons 
and  return  thereon  on  the  ground  of  fraud  in- 
ducing a  defendant  to  come  into  the  county 
where  the  summons  was  served  on  him  does  not 
contain  all  the  evidence,  the  ruling  will  not  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2877 ;   Dec.  Dig.  «=s»677.] 

2.  CoNTBACTs  ^=>323  —  Pebfobuance  —  Sub- 
uissroN  or  Issue  to  Jury. 

Where,  in  an  action  for  breach  of  contract 
to  saw  a  specified  gnantity  of  lumber  each  year, 
defendant  did  not  admit  in  an^  pleading;  a  fail- 
ure to  saw  the  specified  quantity,  and  the  great 
weight  of  the  evidence  showed  a  failure,  but 
there  was  some  evidence  excusing  the  failure  as 
caused  by  acts  of  plaintiff,  the  question  of  fail- 
ure must  be  submitted  to  the  jury,  and  an  in- 
struction stating  that  defendant  admitted  failure 
to  saw  the  specilJed  quantity  each  year  was 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  1311, 1349,  1466, 1543-1548,  1827, 
1827^;    Dec.  Dig.  «s^23.1 

3.  Damaoeb  «=s»120— Bbeaoh  of  Contbact. 

Where  a  contract  is  made  under  special  dr- 
cumstances  communicated  to  one  of  the  par- 
ties by  the  other,  the  damages  resulting  from  a 
breach  are  the  amount  of  the  injury  which  would 
ordinarily  flow  from  a  breach  under  the  special 
circumstances. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  291-305 ;   Dec.  Dig.  <S=»120.] 

4.  Dauages  iS=s120— Breach  of  Contbact. 

Where  lumber  defendant  undertook  to  man- 
ufacture for  plaintiff  would  be  for  sale  on  the 
market  as  of  the  time  the  contract  required 
delivery  by  defendant  at  a  specified  place,  the 
market  price  at  the  place  as  of  the  time  of  de- 
livery must  be  accepted  as  the  market  value  of 
the  lumber  in  determining  the  measure  of  dam- 
ages for  defendant's  breach  of  contract  and, 
in  the  absence  of  any  allegation  and  proof  to 
the  contrary,  the  market  price  elsewhere,  or  the 
profits  that  might  have  been  realized  by  plain- 
tiff elsewhere,  could  not  be  considered  in  esti- 
mating the  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  291-305 ;    Dec.  Dig.  <&=>120.] 

5.  Damages   iS=>6S— Bbeace   of   Contbact— 
Interest. 

Where  a  contract  binding  defendant  to  man- 
ufacture lumber  for  plaintiff  did  not  provide  a 
penalty  for  defendant  s  breach,  nor  fix  Uqnidated 
damages,  the  damages  for  defendant's  breach 
were  uncertain  until  fixed  by  verdict  or  judg- 
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ment,  and  interest  was  not  allowable  by  way 
of  damages  either  in  an  action  for  breach  of  the 
contract  or  In  tort,  until  the  damages  were  so 
fixed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  141-143;   Dec.  Dig.  <3=>6&] 

9.  Da3£aob8  «s>121— Bbkaoh  of  Contbaot— 

EuelCENTS— SVIDBNGS. 

Where  plaintiff  employing  defendant  to 
mnnufactnre  a  specified  quantity  of  lumber  paid 
to  third  persons  for  services  in  the  manufacture 
of  the  lumber  actually  manufactured  by  defend- 
ant and  received  by  plaintiff,  plaintiff,  seeking  a 
recovery  for  defendant's  breach  of  contract, 
could  not  recover  as  damages  the  amount  paid  to 
the  third  persons. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  80&-308;   Dec.  Dig.  «=3l21.] 

7.  Damaors  ®=>120— Bbbaoh  of  Contkaot— 

MSABUBB  OF  DAlfAOES. 

The  damages  recoverable  by  plaintiff  for 
defendant's  breach  of  contract  to  manufacture 
for  plaintiff  a  specified  quantity  of  Inmber  an- 
nually for  a  certain  number  of  years  are  the 
profits  that  would  have  accrued  to  plaintiff  from 
defendant's  performance  of  the  contract  ascer- 
tained by  determining  from  the  evidence  what 
would  have  been  the  market  valne  at  the  place 
fixed  in  the  contract  for  delivery  as  of  the  time 
of  delivery  fixed  by  the  contract  of  the  part  of 
the  lumber  which  defendant  failed  to  deliver  in 
any  year,  as  would,  in  addition  to  what  was 
actually  delivered  in  such  year,  have  constituted 
the  specified  quantity  called  for,  deducting  there- 
from the  prices  plaintiff  would  under  the  con- 
tract have  paid  for  the  manufacture  and  deliv- 
ery of  the  same,  if  it  had  been  delivered  at  the 
time  and  place  specified,  and  the  value  of  the 
timber,  if  any,  either  in  trees  or  logs,  left  un- 
sawed  in  snch  year,  as  would,  if  sawed,  have 
snpplied  the  deficiency. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  291-306;    Dec.  Dig.  «=»120.] 

8.  Trial  «=3203— Etidbncb— Inbtbvctiors. 

Where  the  several  grounds  of  defense  inter- 
posed by  defendant  are  sustained  by  his  evidence 
and  contradicted  by  plaintiff's  evidence,  the 
court  must  in  its  instructions  state  the  law  ap- 
plicable to  the  several  grounds  of  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  477-479;   Dec.  Dig.  <8=203.] 

Appeal  from  Circuit  Court  Barren  County. 

Action  by  the  LewlB-Wllson-Hicks  Compa- 
ny agalDBt  Stevens  &  BIkina,  partners,  and 
anotlier.  Ftom  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Beversed,  and  remanded 
for  new  trial. 

W.  L.  Porter  and  O.  H.  Hatchett,  both  of 
Glasgow,  and  T.  Q.  Stnart,  of  Winchester, 
fi>r  appellants.  Baird  &  Blchardson,  of 
Glasgow,  for  appellee. 

SETTLE,,  J.  The  appellee,  Lewls-Wllson- 
Hicks  Company,  a  corporation  engaged  In  the 
lumber  business,  on  the  trial  of  this  actlob  in 
the  court  below  recovered  of  the  appellants, 
J.  A.  Stevens  and  H.  T.  Elklns,  partners  con- 
stituting the  firm  of  Stevens  &  Elklns,  and  H. 
Lk  Stevens,  their  surety,  a  verdict  and  Judg- 
ment for  13,500,  claimed  by  way  of  damages 
for  the  alleged  breach  by  the  principals  of  a 
written  contract  made  by  them  with  appellee 
January  9,  1909.  The  refusal  of  the  circuit 
court  to  grant  appellants  a  new  trial  led  to 
the  prosecution  by  the  latter  of  this  appeal. 


The  great  length  of  the  contract  renders 
its  insertion  In  the  opinion  Impracticable.  It 
was  made  in  the  city  of  Louisville,  Jefferson 
county,  and  was  to  be  performed  In  Rockcas- 
tle county.  The  appellants  J.  A.  Stevens  and 
H.  T.  Elkins  were  then  and  are  now  resi- 
dents of  Madison  county,  and  the  appellant 
H.  L.  Stevens  of  Clark  county.  Appellee's 
corporate  domicile  and  chief  office  were  then 
and  are  now  in  the  city  of  Glasgow,  Barren 
county. 

The  contract  elaborately  set  forth  the  sev- 
eral undertakings  of  each  of  the  parties,  and 
required  of  each  the  execution  to  the  other 
of  a  bond  for  Its  faithful  performance;  the 
appellant  H.  L.  Stevens  becoming  surety  in 
the  bond  executed  by  appellants.  The  con- 
tract, among  other  things,  ol}ligated  the  ap- 
pellants Stevens  &  Elklns,  In  consideration  of 
the  sums  therein  stipulated  to  be  paid  tbem 
by  appellee,  to  furnish  and  operate  at  their 
own  expense  a  band  and  circular  sawmill  at 
some  convenient  place  on  the  lands  contain- 
ing the  timber  to  be  sawed;  to  cut,  haul  to 
the  mills,  and  saw  Into  such  grades  as  appd- 
lee  might  direct  7,500,000  feet  of  lumber  con- 
tained in  the  timber  on  two  surveys  of  land 
in  Bockcastle  county,  known  as  the  Gad  and 
Susan  Ann  tracts,  and  such  other  timber  as 
appellee  might  direct ;  to  stack  the  lumber  on 
the  millyards,  where  it  should  remain  on 
sticks  90  days,  or  a  shorter  time  if  desired 
by  appellee ;  and,  finally,  to  load  the  lumber 
on  board  cars  to  be  procured  hy  appellee  at 
Wildie,  Ky.,  not  less  than  2,500,000  feet  dur- 
ing the  year  1909,  nor  less  than  a  like  quan- 
tity each  succeeding  year,  untU  all  the  timber 
on  the  land  should  be  manufactured  into 
lumber.  It  was  also  provided  in  the  con- 
tract that  appellee  should  have  the  right  to 
remove  from  the  chestnut  oak  timber  on  the 
land,  tanbark,  if  desired,  to  be  removed  upon 
the  cutting  of  the  tlmher  from  the  stump, 
after  which  the  appellants  were  to  saw  the 
logs  Into  lumber  before  any  Injury  resulted  to 
them  from  exposure  to  the  sun  or  weather. 
The  contract  further  provided  that  the  cut- 
ting of  the  timber,  its  manufacture  Into  lum- 
ber, measuring  thereof,  and  loading  on  the 
cars,  should  be  under  the  immediate  super- 
vision and  direction  of  an  officer,  agent,  or 
employe  of  appellee. 

The  breaches  of  the  contract  alleged  In  the 
original  and  two  amended  petitions  are,  in 
substance,  as  follows:  (1)  That  the  appel- 
lants Stevens  &  Elklns  failed  to  manufacture 
into  lumber  from  the  timber  in  question  dur- 
ing any  of  the  years  covered  by  the  contract 
2,500,000  feet  of  lumber,  as  required  by  the 
contract,  and  In  fact  only  manufactured.  In 
1909, 1,291,126  feet,  in  1910,  2,337,180  feet,  in 
1911,  2,114,856  feet,  and  in  1912, 1,447,288  feet 
of  lumber,  and  that  during  these  years  the 
market  declined,  and  lumber  went  down  in 
value,  whereby  appellee  lost  the  sale  of  and 
profit  on  the  difference  between  the  2,500,000 
feet  of  lumber  which  the  contract  obligated 
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appellants  to  manufacture  In  eadi  of  the 
years  mentioned  and  what  they  did  manufac- 
ture during  each  of  these  years,  whereby  ap- 
pellee was  damaged  In  the  sum  of  $5,000; 
(2)  that  appellee  sustained  special  damages 
by  way  of  Interest  on  account  of  being  de- 
prived, during  each  of  the  years  mentioned, 
of  the  money  It  had  Invested  In  so  mudi  of 
the  timber  as  represented  the  difference  be- 
tween the  quantity  of  lumber  actually  manu- 
factured and  the  quantity  the  contract  re- 
quired to  be  manufactured  during  each  of 
these  years,  and  the  use  of  which  money  it 
was  prevented  from  enjoying  by  the  failure 
of  appellants  Stevens  &  Elklns  to  manufac- 
ture the  2,600,000  feet  of  lumber  therefrom 
during  eadi  of  these  years,  as  provided  by 
the  contract,  this  item  of  damages  amount- 
ing to  $4,500 ;  (3)  that  the  appellants  Stevens 
ft  Elkins,  by  unreasonably  delaying  to  saw  in- 
to lumber  in  1909  750,000  feet  of  logs,  and  in 
1911  500,000  feet  of  logs,  from  which  appel- 
lee had  removed  tanbark,  and  by  permitting 
the  logs  to  lie  in  the  woods  until  they  were 
injured  by  exposure  to  the  sun  and  weather, 
caused  appellee  to  sustain  $2,000  damages; 
(4)  that  by  reason  of  the  appellants  Stevens 
&  Elkins'  violation  of  the  contract  in  the  par- 
ticulars above  mentioned  appellee  was  com- 
pelled to  pay  out  large  sums  of  money  by 
way  of  salaries  and  wages  to  its  agents  hav- 
ing in  charge  the  supervision  of  the  cutting, 
manufacturing,  grading,  and  measuring  of 
the  timber  and  lumber  mentioned  in  the  con- 
tract, none  of  which  expenditures  would  liave 
been  necessary  if  there  had  been  a  perform- 
ance of  the  contract  on  the  part  of  appel- 
lants as  required  by  its  terms.  The  damages 
claimed  on  this  account  were  $3,000. 

The  answer  of  appellants,  as  amended,  in 
addition  to  a  traverse  of  Oie  averments  of 
the  petition,  as  amended.  Interposed  the  fol- 
lowing grounds  of  defense :  (1)  That  the  con- 
tract providing  that  the  timber  should  be 
manufactured  into  lumber  was  fully  perform- 
ed as  directed  by  the  appellee,  and  whatever 
delay  there  may  have  been  in  its  performance 
was  caused  by  the  act  of  God  and  the  con- 
duct of  appellee;  (2)  that  by  the  act  of  ap- 
pellee in  requiring  them  to  saw  500,000  feet 
of  small  oak,  poplar,  chestnut,  and  pine  tim- 
ber on  the  bandmlU  Instead  of  <m  the  circu- 
lar mill,  which  would  have  performed  the 
work  more  rapidly,  they  lost  three  months' 
time  In  1909,  and  by  its  further  act  in  stop- 
ping appellants'  circular  sawmill  30  days  to 
install  the  bandmlll  they  lost  the  30  days' 
time  in  the  same  year,  during  which  they 
could  have  sawed  300,000  feet,  in  addition  to 
the  output  of  that  year,  and  that  for  the 
foregoing  reasons  they  failed  to  manufacture 
the  first  year  the  2,500,000  feet  of  lumber  re- 
quired by  the  contract;  (3)  that  the  preva- 
lence of  ice  and  snow,  permitted  by  the  act 
of  God,  prevented  them  from  operating  their 
mills  for  6  months  of  the  time  they  were  en- 
gaged in  performing  the  contract;  (4)  that 
frequent  and  long  delays  were  caused  in  the 


loading  and  shipment  of  the  lumber  manu- 
factured by  them,  by  the  failure  of  appellee 
to  provide  cars  at  WUdle  for  that  purxwse, 
and  by  reason  thereof  they  failed  to  saw  and 
deliver  on  the  cars  during  the  existence  of 
the  contract  at  least  500,000  feet  of  the  Inm- 
I>er  It  required  them  to  manufacture,  and 
that  one  Hagan,  employed  by  appellee  to 
measure  the  lumber  before  the  hauling  of  It 
by  appellants  to  WUdle  for  loading  on  the 
cars,  by  his  delay  in  getting  to  the  places 
where  the  lumber  was  to  be  measured  morn- 
ings and  by  quitting  too  early  afternoons  dur- 
ing the  years  appellants  were  doing  the  saw- 
ing required  by  the.  contract,  prevented  them 
from  sawing  and  delivering  2,000,000  feet  of 
the  lumber ;  (5)  that  the  injuries  resulting  to 
the  chestnut  oak  logs  from  which  the  bark 
was  stripped  by  appellee  were  caused  by  its 
act  in  stadiing  on  the  logs  to  dry,  the  baik 
removed  therefrom,  and  requiring  appel- 
lants not  to  remove  or  saw  the  logs  untU  it 
removed  the  bark  stacked  thereon,  which  It 
did  not  do  for  more  tlian  90  days ;  (6)  that  it 
was  a  part  of  the  contract  that  appellants 
were  to  haul  and  deliver  the  lumber  at  WU- 
dle after  it  was  sawed,  as  and  when  directed 
by  appellee,  that  appellants  hauled  and  load- 
ed the  lumber  on  cars  at  Wildie  as  and  when 
directed  by  appellee,  the  only  delay  in  re- 
spect thereto  being  caused  by  appellee,  as  the 
lumber  was  all  hauled  and  loaded  as  and 
when  directed  by  it,  and  that  this  provision 
of  the  contract  was,  by  the  fraud  or  mistake 
of  the  draftsman  thereof,  omitted  to  be  in- 
serted therein;  (7)  that  by  fraud  or  mistake 
on  the  part  of  appellee's  agent  in  charge  of 
the  measuring  of  the  lumber  manufactured 
by  appellants,  madb.  of  the  lumber  made  by 
them  was  incorrectly  measured  or  not  meas- 
ured at  all. 

The  appellant  H.  L.  Stevens,  by  a  separate 
answer  to  the  petition  as  amended,  denied 
liabUity  on  the  bond  upon  which  his  name  ap- 
pears as  surety,  because  it  was  executed  aft- 
er the  contract  between  appellee  and  the 
principals,  and  was  without  oonsideration  as 
to  him;  moreover,  tlmt  ai^>ellee  and  the  prin- 
cipals, without  his  knowledge  or  consent, 
changed  the  contract  by  the  former's  requir- 
ing and  the  latter's  sawing  other  timber  than 
that  required  by  the  contract,  and  timber 
from  other  lands  than  that  embraced  In  the 
contract,  which  acts  constituted  a  novation 
of  the  instrument  and  discharged  him  from 
liabUity  thereon.  Ttie  answers 'were  contro- 
verted of  record  or  by  reply. 

[1]  The  first  ground  urged  by  appellants 
for  the  reversal  of  the  judgment  is  that  the 
trial  court  erred  in  overruling  their  motion 
to  quash  the  summons  served  upon  each  of 
the  defendants  and  the  return  thereon;  It 
being  their  contention  that  the  Barren  circuit 
court  did  not  have  jurisdiction  of  the  case  or 
of  their  persons.  The  appellant  J.  A.  Ste- 
vens was  served  with  summons  in  Barren 
county,  and  the  appellants  H.  T.  ESkins  and 
H.  Ia.  Stevens  were  served  th^wlth  in  Clark 
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county.  This  motion  was  made  before  appel- 
lants answered  or  otherwise  made  defense  to 
the  action,  and  was  based  on  the  affidavit  of 
3.  A.  Stevens,  In  which  It  was  stated  that  ap- 
pellee's general  manager,  W.  T.  Hicks,  who 
was  at  the  time  in  Rockcastle  county  and  bad 
charge  of  its  business  there,  after  having  paid 
appellants  for  the  work  done  by  ttaem  under 
the  contract  as  It  progressed,  except  a  bal- 
ance of  $1,100  due  him  upon  the  conclusion  of 
the  work,  requested  Mm  to  go  to  Glasgow  for 
the  purpose  of  receiving  the  $1,100,  giving  as 
a  reason  therefor  that  one  of  appeUee's  stock- 
hirers  had  died,  and  the  presence  of  his  per- 
sonal representative  was  desired  tn  making 
a  final  settlemoit  between  appellee  and  the 
appellants,  and  a  settlement  could  only  be 
made  with  the  approval  of  the  personal  repre- 
sentative of  the  deceased  stockholder  by  J. 
A.  Stevens'  going  to  Glasgow  for  that  pur- 
pose, and  that  upon  his  arrival  at  Glasgow 
appellee  refused  to  pay  him  the  $1400, 
brought  suit  against  appellants,  and  obtained 
the  service  of  the  snmmons  on  him  before  he 
left  the  city.  The  affidavit  contained  the 
further  statements  that  by  the  means  men- 
tioned Hicks,  appellee's  agent,  lured  J.  A.  Ste- 
vens to  Glasgow  for  the  fraudulent  purpose 
of  giving  the  Barren  circuit  court  Jurisdiction 
of  his  person  and  those  of  his  partner.  El- 
klna,  and  their  surety,  H.  L.  Stevens,  that 
appellee  might  obtain  an  unfair  advantage 
over  them  in  trying  the  case  in  Barren  coun- 
ty, where  Its  officers  and  stockholders  resided 
and  were  well  known,  and  the  appellants  were 
strangers.  The  statements  in  the  affidavit  of 
the  appellant  J.  A.  Stevens  were  controverted 
by  the  affidavits  of  W.  T.  Hicks  and  V.  M. 
Balrd,  one  of  appeUee's  attorneys.  In  addi- 
tion to  the  affidavits  mentioned,  which  appear 
in  the  bill  of  excepticHis,  It  is  shown  by  the 
record  that  oral  testlmcmy  was  also  Introduc- 
ed on  the  hearing  of  the  motion,  none  of 
which,  however.  Is  contained  tn  the  bill  of 
exceptions. 

Ab  said  in  Sublett  v.  Gardner's  Adm'r,  IM 
Ky.  385,  175  S.  W.  628: 

"While  the  appellant  is  not  required  to  htintt 
up  the  entire  record,  the  rule  is  well  settled  that 
one  who  prosecutes  an  appeal  upon  a  partial 
transcript  does  so  at  his  peril ;  and,  if  It  ap- 
pears that  part  of  the  testimony  used  upon  the 
trial  is  not  copied  into  the  transcript,  it  will  be 
presumed  in  support  of  the  judgment  that  it 
would  sustain  the  averments  of  the  appellee's 
plsadlng.  McKee  v.  Stein,  91  Ky.  240  [16  S.  W. 
583,  13  Ky.  Law  Rep.  49];  Sanson  v.  C!onnol- 
ly,  141  Ky.  120  [132  S.  W,  159]." 

In  Graves  Committee  et  al.  v.  Iiyons,  166 
Ky.  446, 179  Sj  W.  413,  we  held  that : 

"Where  in  a  proceeding  in  equity  oral  testimo- 
ny is  given  and  heard  and  a  party  desires  the 
benefit  of  it  upon  an  appeal,  it  must  be  made  a 
part  of  the  record  by  a  bill  of  exceptions,  which 
must  be  prepared  within  the  same  time  and  in 
the  same  manner  as  a  bill  of  exceptions  is  re- 
quired to  be  prepared  in  actions  in  ordinary." 
Shannon  v.  Stratton,  144  Ky.  26.  137  S.  W. 
850:  Knecht  v.  Home  TeL  Co.,  121  Ky.  492, 
88  S.  W.  608,  28  Ky.  Law  Rep.  466:  Dn  Poy- 
■ter  V.  Ft  Jefferson  Imp.  Co.,  121  Ky.  618,  89 
S.  W.  609,  28  Ky.  Law  Rep.  604. 


In  the  absence  of  the  oral  evidence  from 
the  bill  of  exceptions,  we  are  not  authorized 
to  hold  that  the  trial  court  erred  In  overrul- 
ing the  motion  to  quash  the  summons  and 
return. 

We  will  not  enter  upon  a  discussion  of  the 
great  mass  of  evidence  Introduced  on  the  is- 
sues made  by  the  pleadings.  It  is  sufficient 
to  say  that  there  was  a  contrariety  of  evi- 
dence upon  practically  every  issue  of  fact 
presented ;  that  of  appellee  tending  to  prove 
the  breaches  at  the  contract  in  the  particu- 
lars alleged  in  the  petition,  and  that  of  ap- 
pellant to  establish  the  grounds  of  defense 
relied'  on  in  their  answer.  It  is  apparent 
from  what  has  been  said  of  the  evidence  that 
the  Issues  of  fact  should  have  been  submitted 
to  the  Jury  for  decision,  and  it  remains  to  be 
determined  whether  the  complaint  made  by 
appellants  of  the  instructions  under  which 
they  were  submitted  is  well  founded. 

As  the  instructions  are  so  numerous  and 
their  insertion  in  the  opinion  would  unduly 
Increase  its  length,  we  will  merely  indicate 
the  errors  we  find  In  them  and  indicate  the 
form  in  which  they  might  have  been  made 
applicable  to  the  case. 

[2]  Instruction  No.  1  should  not  have  been 
given  In  the  form  appearing  in  the  record, 
as  It  improperly  advised  the  Jury  that  the  ap- 
pellants J.  A.  Stevens  and  H.  T.  Elklns  ad- 
mitted failing  In  each  of  the  years  1909,  1910, 
1911,  and  1912  to  saw  or  deliver  on  board 
the  cars  at  Wildle  as  much  as  2,600,000  feet 
of  lumber,  whereas  no  such  admission  is  con- 
tained in  any  pleading  filed  by  them.  The 
great  weight  of  the  evidence  shows  such  fail- 
ure, but,  as  some  of  the  evidence  Introduced 
by  the  appellants  tended  to  excuse  such  fail- 
ure upon  the  ground  that  it  was  caused  by  cer- 
tain acts  and  conduct  of  appellee,  set  out  in 
the  answer  and  predicated  in  other  instruc- 
tions of  the  court,  the  question  whether  there 
was  a  failure  on  the  part  of  appellants  to  de- 
liver as  much  as  2,500,000  feet  of  lumber  In 
any  of  the  said  years  and  to  what  extent, 
if  any,  such  failure  was  excused  by  the  acts 
of  appellee,  should  have  been  submitted  to 
the  decision  of  the  Jury. 

[3,  4]  Instruction  No.  2,  whereby  the  trial 
court  attempted  to  define  the  measure  of  dam- 
ages, is  radically  wrong.  It,  in  substance, 
told  the  Jury  that: 

They  should  find  for  appellee  "for  any  extra 
cost  and  expenses  of  Its  hands  or  employes,  if, 
any,   yon  believe  from   the   evidence  that   the 

Slaintiff  incurred  by  reason  of  the  defendants 
.  A.  Stevens  and  H.  T.  Elkins'  failure  to  saw 
or  deliver  the  lumber  or  any  of  it  as  set  out  in 
instrnction  No.  1,  not  exceeding  the  sum  of  $6,- 
000,  and,  if  you  believe  from  the  evidence  that 
at  the  time  of  the  making  of  the  contract  read 
to  yon  the  defendants  Stevens  and  Elkins  were 
notified  that  the  lumber  was  to  be  sawed  or 
delivered  by  them  for  sale  upon  the  market,  and 
that  it  waa  in  the  contemplation  of  the  parties 
to  the  contract  to  saw  or  deliver  aboard  the  cars 
the  lumber  referred  to  In  the  contract,  or  any  of 
it,  for  sale  on  the  market  by  plaintiff,  in  any  of 
said  years,  and  that  the  sale  of  said  lumbei  or 
any  of  it  was  delayed  in  any  oL-^aid  years  by 
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said  defendant's  failare  to  saw  more  than  it  did 
saw  or  deliver  aboard  tlie  cars  2,800,000  feet  of 
aaid  lumber  in  either  of  said  years,  and  that  th« 
price  of  such  lumber  or  any  of  it  declined  in  the 
market  in  either  of  said  years,  and  that  the 
plaintiff  could  and  would  have  sold  said  differ- 
ence in  each  of  said  years,  if  the  defendants 
had  sawed  or  delivered  as  aforesaid  in  each  of 
aaid  years  said  difference,  and  that  by  reason  of 
their  failure  the  plaintiff  had  to  sell  any  of  the 
grades  of  said  lumber  of  said  difference  at  a  low- 
er price  in  the  market,  you  will  find  for  plain- 
tiff such  further  damages,  if  any,  it  sustained  by 
reason  of  the  defendants'  failure  so  to  do,  not  ex- 
ceeding on  this  account  the  sum  of  $6,000.  And, 
if  you  further  believe  from  the  evidence  that 
said  lumber  did  not  decline  in  the  market  in  any 
of  said  years,  and  that  the  plaintiff  was  delayed 
in  selling  in  the  market  in  either  of  said  years 
the  difference  between  the  quantity  of  the  lum- 
ber which  the  defendants  did  saw  in  each  of  said 
years  and  the  2,500,000  feet  they  agreed  to  saw 
in  each  of  said  years,  and  by  reason  of  the  de- 
fendants' delay  In  sawing  or  delivering  aboard 
th«  cars  aforesaid  for  sale  by  plaintiff  a  suffi- 
cient quantity  of  said  lumber  to  make  2,500,000 
feet  in  each  of  said  years,  then  in  that  event 
you  will  find  for  plaintiff  such  further  damages 
that  it  thereby  sustained,  if  any,  in  any  sum  not 
exceeding  the  legal  interest  on  the  market  price 
of  the  difference  aforesaid,  not  to  exceed  on  this 
account  the  sum  of  $4,500." 

The  damages  authorized  by  this  instruction 
are  wholly  remote  and  speculative.  Scarcely 
one  of  the  elements  it  contains  was  proper 
to  be  considered  by  the  jury  In  assessing  the 
damages.  There  is  no  claim  made  In  the 
petition  that,  when  the  contract  in  question 
was  made,  it  was  entered  into  in  contempla- 
tion of  other  contracts  then  or  thereafter 
made  by  appellee,  whereby  It  was  to  sell 
and  deliver  at  certain  agreed  and  market 
prices  to  other  parties  the  lumber  appel- 
lants undertook  by  the  contract  to  manu- 
facture for  It,  or  that  such  contracts  were 
known  to  appellants  when  they  contracted 
with  appellee,  or  that  appellants,  in  violat- 
ing their  contract  with  appellee,  compelled 
It  to  violate  the  contracts  it  had  made  with 
others,  thereby  causing  it  to  lose  the  profits 
it  would  have  piade  by  performing  such  con- 
tracts. As  said  in  Pulaski  Stave  Co.,  etc., 
V.  Miller's  Creek  Ibr.  Co.,  etc.,  138  Ky.  372, 
128  S.  W.  96,  quoting  *ith  approval  the  lead- 
ing case  of  H&dley  y.  Bazendale,  9  Exch. 
641: 

"  'Where  special  circumstances  have  been  com- 
municated to  a  party  at  the  time  of  the  making 
of  the  contract  which  go  to  show  that  the  breach 
will  involve  special  damages,  such  damages  may 
be  recovered,  although  not  the  result  of  an  ordi- 
nary breach.  When  a  contract  is  made  under 
special  circumstances,  and  those  circumstances 
are  communicated  to  one  of  the  contracting 
parties  by  the  other,  the  damages  resulting  from 
the  breach  of  the  contract  which  they  would 
reasonably  contemplate  are  the  amount  of  the 
injury  which  would  ordinarily  flow  from  a 
breach  under  those  special  circumstances. 
*  •  »  When  a  party  makes  a  contract,  and 
at  the  time  notifies  the  defendant  that  such  con- 
tract is  made  with  reference  to  a  subcontract 
already  entered  Into  or  contemplated,  upon  a 
breach  he  will  not  be  confined  to  ordinary  dam- 
ages, but  may  recover  such  damages  as  neces- 
sarily result  from  the  breach.'  Feland  v.  Berry, 
180  fcy.  328  [113  S.  W.  425];  Bluegrass  Cord- 
age Co.  v  Luthy,  98  Ky.  688  [33  8.  W.  835,  17 
Kf.  Law  Rep.  1126] ;   L  C.  R.  B.  Ca  v.  Nel- 


son [139  Ky.  449]  97  S.  W.  757,  SO  Ky.  Law 
Rep.  114.  Perhaps  the  latest  reaffirmance  by 
this  court  of  the  rule  in  question  is  found  in 
American  Bridge  Co.  v.  Glenmore  Distilleries 
Co.,  107  S.  W.  279,  32  Ky.  Law  Rep.  8^, 
where,  after  citing  many  authorities,  from  the 
earliest  down,  it  is  said:  'And  diis  mle,  so  far 
as  we  know,  has  never  been  socoessfully  quea- 
tioned  since.' " 

It  is  apparent  from  the  pleading  and  prooi: 
in  the  instant  case  that  the  lumber  aroel- 
lants  undertook  to  manufacture  for  appel- 
lee was  or  would  be  for  sale  on  the  market 
as  ot  the  time  or  dates  the  contract  required 
it  to  be  delivered  at  Wlldle,  and,  in  the  ab- 
sence of  allegation  and  proof  to  the  con- 
trary, its  market  price  at  Wlldle  «s  of  the 
time  or  date  of  delivery  fixed  by  the  con- 
tract must  be  accepted  as  its  market  value; 
therefore  the  market  price  elsewhere  or  prof- 
its ttiat  might  have  been  reaUzed  elsewhere 
had  no  place  in  estimating  the  damages  sus- 
tained by  appellee. 

[S]  It  is  difficult  to  understand  the  precise 
meaning  of  that  part  of  instruction  Na  2 
contained  in  the  following  language: 

"And,  if  yon  further  believe  from  the  evidence 
that  said  lumber  did  not  decline  in  the  market 
in  any  of  said  years,  and  that  the  plaintiff  was 
delayed  in  selling  in  the  market  in  cither  of  snid 
years  the  difference  between  the  quantity  of  the 
lumber  which  the  defendants  did  saw  in  each  of 
said  years  and  the  2,500,000  feet  they  agreed 
to  saw  in  each  of  said  years,  and  by  reason 
of  the  defendants'  delay  in  sawing  and  deliver- 
ing aboard  the  cars  aforesaid  for  sale  by  plain- 
tiff of  a  sufficient  quantity  of  said  lumber  to 
make  2,500,000  feet  in  each  of  said  ye&rs,  then 
in  that  event  you  will  find  for  plaintiff  such 
further  damages  that  it  thereby  sustained,  if 
any,  in  any  sum  not  exceeding  the  legal  interest 
on  the  market  price  of  the  difference  aforesaid, 
not  to  exceed  on  this  account  the  sum  of  $4,500.' 

We  are  convinced,  however,  that  to  allow 
Interest  as  thus  contemplated  would,  in  ef- 
fect, permit  the  recovery  of  double  damages, 
which  is  unauthorized.  The  contract  be- 
tween the  parties  does  not  provide  a  penalty 
payable  under  certain  conditions,  nor  does  It 
contain  any  stipulation  fixing  an  amount  to 
be  recovered  as  liquidated  damages.  It  may 
be  stated  as  a  general  rule  that  interest  is 
not  allowed  on  unliquidated  damages  or  de- 
mands, for  the  very  obvious  reason  that  the 
person  liable  does  not  know  what  sum  he 
owes,  and  therefore  can  be  in  no  ^default 
for  not  paying  it  The  damages  in  such 
cases  are  not  only  uncertain,  but  they  re- 
main so  until  fixed  by  a  verdict  or  judg- 
ment; hence,  where  this  Is  the  condition, 
interest  is  not  allowed  by  way  of  damages, 
either  in  actions  arising  from  a  breach  of 
contract  or  in  tort 

[<]  It  is  equally  manifest  that  instruction 
No.  2  is  also  Incorrect  in  authorizing  the 
Jury  to  award  appellee  damages  by  way  of 
compensation  for  salaries  or  wages  claimed 
to  have  been  i>aid  by  it  to  its  employ^  charg- 
ed with  the  duty  of  directing  the  sawing  of 
the  timber  by  appellants  and  inspecting  and 
measuring  same.  Such  expenditures  were, 
as  appears  from  the  evidence,  necessarily 
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made  by  appellee  for  the  services  performed 
by  Its  manager.  Hicks,  and  Its  employes, 
Hagan  and  Hayes,  In  the  sawing  and  deliv- 
ery of  so  much  of  the  lumber  as  was  actual- 
ly manufactured  by  appellants  and  received 
by  appellee.  It  is  not  apparent  from  the 
evidence  that  Hayes  was  paid  for  any  time 
lost  by  appellants'  delay  in  carrying  out 
their  contract  with  appeUee,  but  was  only 
paid  for  such  work  as  was  actually  done  by 
blm.  The  foregoing  facts  are  shown  by  the 
testimony  of  B.  L.  Wilson,  appellee's  presi- 
dent, as  are  the  further  facts  that  the  work 
of  Hicks  and  Hagan  was  not  confined  to  di- 
recting the  sawing  and  delivery  of  the  lum- 
ber required  of  appellants  under  their  con- 
tract with  appellee,  inspecting  and  measur- 
ing same,  but  that  tihey  were  at  the  same 
time,  and  during  the  continuance  of  the 
contract,  carrying  on  timber  and  lural)er 
operations  for  appellee  In  Powell  county,  this 
state;  and,  in  addition.  Hicks  spent  much  of 
his  time  In  other  states  giving  attention  to 
appellee's  timber  and  lumber  interests  and 
business  therein.  In  view  of  the  evidence 
mentioned,  we  are  unable  to  say  that  Hicks 
and  Hagan  woald.  not  have  received  the 
salary  and  wages  paid  them,  respectively,  by 
appellee,  regardtess  of  the  duties  required 
of  them  arising  out  of  the  contract  between 
amtellee  and  appellants.  The  evidence  is 
Indefinite  as  to  how  much,  if  any,  time  they 
lost  from  other  duties  of  their  employment 
by  the  failure  of  appellants  to  saw  and  de- 
liver in  any  year  the  quantity  of  lumber  re- 
quired by  the  contract,  and  silent  as  to 
wliat  part,  if  any,  of  the  salaries  they  re- 
ceived were  paid  for  time  during,  which  they 
should  have  been  serving  appellee,  but  were 
prevented  by  app^lants'  delay  from  d<dngBo. 
[7]  However,  further  consideration  of  this 
matter  is  uimecessary,  as,  in  our  view  of 
the  law,  the  damages  recoverable  here  are 
the  profits  that  would  have  accrued  to  appel- 
lee from  appellants'  performance  of  the  con- 
tract, that  is,  the  profits  appeUee  would  have 
made  each  year  on  the  unsawed  and  undeliv- 
ered portion  of  ttie  2,500,000  feet  of  lumber 
contracted  to  be  delivered  that  year;  such 
profits  to  be  ascertained  by  first  detmmin- 
Ing  from  the  evidence  what  would  have  been 
the  market  value  at  Wildie,  delivered  on 
board  the  cars,  as  of  the  time  of  deHvexy  fix- 
ed by  the  contract,  of  socb  part  of  the  lum- 
ber faUed  to  be  delivered  in  any  year  as 
would.  In  addition  to  what  was  actually  de- 
livered in  such  year,  have  constituted  2,500- 
000  feet  for  such  year, -and  deducting  there- 
from the  prices  appellee  would  under  the 
contract  have  paid  for  the  manufacture  and 
delivery  of  same,  if  It  had  been  delivered 
on  board  the  cars  at  Wildie  at  that  time, 
and  the  value  of  such  of  the  timber.  If  any, 
whether  in  trees  or  logs,  left  unsawed  in 
such  year,  as  would.  If  sawed,  have  suppdied 
the  deficiency.  The  result  thiis  obtained 
would  constitute  the  damages,  if  any,  suffer- 
ed by  appellee. 


We  have  not  been  referred  to  any  case  de- 
cided in  this  Jurisdiction  that  rests  upon  a 
state  of  facts  like  those  here  presented,  but 
the  rule  as  to  the  measure  of  damages  stat- 
ed above  seems  to  have  been  approved  in  Fail 
&  Miles  T.  McRee,  36  Ala.  61,  and  in  Nor- 
then  et  al.  v.  Tatum,  164  Ala.  368,  61  South. 
17,  and,  in  our  opinion,  it  is  the  only  Just 
one  that  can  be  applied  to  the  facts  of  this 
case.  As  said  in  Sedgwick  on  Damages, 
vol.  2,  J  609,  under  the  title  "General  Prin- 
ciples of  Recovery": 

"A  contract  is  conceived  as  a  valuable  right 
owned  by  the  parties  of  it,  and  a  breach  of  the 
contract  is  re^rded  as  depriving  the  owner  of 
his  contract  right.  The  damage  caused  by  the 
breach  is  therefore  the  damage  caused  by  the 
destruction  of  a  right  of  property,  and  is  meas- 
ured by  the  value  of  the  property..  •  *  •  A 
contract,  as  such,  however,  has  no  market  value, 
and  damages  for  its  breach  must  therefore  be 
measured  by  its  actual  value.  Tliia  value  is 
most  readily  found  by  showing  what  would  be 
the  benefit  of  having  the  contract  performed; 
that  is,  what  would  have  been '  received  upon 
performance  of  the  contract  over  and  above 
what  must  be  given  to  secure  performance.  If 
the  performance  of  a  contract  would  be  profit- 
able to  the  plaintiff,  that  is,  if  upon  its  perform- 
ance by  the  defendant  the  plaintiff  would  have 
left  in  liis  hands  more  than  it  would  have  cost 
him  to  perform  on  his  side,  then  the  contract 
itself,  entirely  a^art  from  the  effect  of  the  per- 
formance upon  lus  other  property,  would  have  a 
certain  pecuniary  value,  measured  by  the 
amount  of  such  profit  remaining  in  his  bands. 
This  is  the  direct  pfofit  of  the  contract  If  by 
reason  of  nonperformance  on  the  part  of  the 
defendant  the  plaintiff  loses  his  contract,  he  is 
entitled  on  the  general  principles  of  recovery  to 
its  value,  and  this  value,  as  has  been  seen,  is 
the  direct  profit.  Such  direct  profit  of  a  con- 
tract is  therefore  always  recoverable  in  an  ac- 
tion for  the  breach." 

[8]  The  remaining  Instructions,  Nob.  3,  4, 
5,  6,  and  7,  given  at  the  Instance  of  app^- 
lee,  seem  to  be  unobjectionable  in  form  and 
meaning.  Instructions  A,  B,  C,  D,  E,  F,  and 
O,  are  predicated  upon  the  several  grouuds  of 
defense  relied  on  in  the  appellants'  answer. 
As  there  was  evidence  Introduced  in  support 
of  eadi  of  these  grounds  which  tended  to 
show  that  appellants'  performance  of  the  con- 
tract was  prevented  each  year.  In  part  by  the 
conduct  of  appellee,  and  In  part  by  extraor- 
dinary weather  conditions,  and  such  evidence, 
with  that  of  appellee  contradictory  of  it, 
compelled  the  submission  of  the  case  to  the 
Jury,  the  instructions  last  mentioned  were 
necessary  to  advise  tliem  of  the  law  applica- 
ble to  the  several  grounds  of  defense  InteriKHS- 
ed  by  appellants.  Appellee's  counsel  make 
no  objection  to  these  Instnicttons,  and  our 
reading  of  them  convinces  us  that  they  are 
free  of  substantial  error. 

The  evidence  introduced  In  support  of  the 
defense  interposed  by  the  sepas'ate  answer  of 
the  appellant  H.  L.  Stevens,  surety  in  the 
bccid  of  the  appellants  Stevens  and  Elklns, 
though  slight,  authorized  the  submission  of 
that  question  to  the.  Jury,  and  this  was  prop- 
erly done  by  inatrnctloa  F.  The  trial  court's 
refusal  of  other  Instructions  offered  by  ap- 
pellants was  not  error. 

On  aaotber  trial  of  the  cose  InBtructi^as  1 
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being  primarily  her  duty  to  pay  the  taxes  on 
the  property  which  she  held  in  fee  simple 
and  on  the  property  In  which  she  held  a  life 
estate  and  from  which  she  received  the  rents, 
the  lower  court  erred  in  allowing  her  credit 
for  such  payments  and  in  allowing  her  claims 
against  the  estate  for  such  payments  made 
during  his  lifetime. 

[3]  The  claims  for  repairs,  however,  pre- 
sent a  somewhat  different  question;  the  evi- 
dence is  that  the  material  and  labor  used  in 
such  repairs  were  contracted  for  by  him  in 
his  lifetime,  and  were  by  his  directions  charg- 
ed to  him  personally,  and  evidently  under 
these  circumstances  it  was  his  purpose  to 
that  extent  to  become  individually  liable,  and 
no  one  other  than  his  creditors  could  ques- 
tion his  right  to,  at  his  own  expense,  improve 
his  wife's  property  If  he  saw  fit 

Because  of  the  different  manner  In  which 
the  title  to  the  various  pieces  of  property 
was  held  by  the  parties,  and  because  of  the 
fact  that  in  most  instances  the  taxes  were 
paid  on  the  whole  property  in  a  lump  sum,  we 
have  been  unable  to  tell  exactly  what  sum 
should  be  charged  against  the  estate;  but 
upon  the  return  of  the  case  the  court  will 
sustain  the  exceptions  of  appellant  to  all 
taxes  allowed  the  appellee  in  her  settlement 
paid  out  of  the  estate  upon  property  owned  by 
her  in  fee  simple  or  held  by  her  for  life,  and 
win  sustain  the  exceptions  to  her  claim  for 
such  taxes  paid  during  the  lifetime  of  Rowe. 

The  Judgment  is  reversed,  with  directions 
to  enter  a  judgment  as  hereifi  indicated. 


BDOKNBR  y.  GAINESBORO  TELEPHONE 

CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  24, 1916.) 

Tbixokaphs  and  Telephones  cSsaBG— Opeb- 
ATiON— Delay— LiABLLiTT— Evidence. 

Evidence  that  plaintiff's  brother  tried  to 
communicate  by  defendant's  phone  line  with  the 
plaintiff  to  inform  him  of  his  mother's  death, 
that  the  address  originally  given  was  incorrect 
and  the  defendant  immediately  so  informed  the 
plaintiff's  brother,  who  on  the  next  day  made 
another  attempt  to  reach  him  at  another  point, 
when  the  defendant  informed  the  sender  that 
plaintiff  would  call  that  evening,  but  that  plain- 
tiff failed  to  get  the  connection  on  that  evening, 
and  when  he  did  make  it  on  the  next  day  it  was 
too  late  for  him  to  ^tend  the  funeral,  in  the 
absence  of  evidence  that  he  tried  to  have  the 
funeral  postponed,  is  insufficient  to  show  lia- 
bility of  the  defendant  for  delay  in  transmission 
of  the  message,  there  being  no  evidence  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |§  61-63 ;  Dec  Dig. 
<g=66.] 

Appeal  frOTn  Circuit  Court,  Whitley  County. 
'  Action  by  J.  H.  Buckner  against  the 
Oainesboso  Telephone  Company  and  another. 
Judgment  for  plaintiff  against  the  Gaines- 
boro  Telephone  Company  was  reversed  on  ap- 
peal, and  on  reinstatement  of  the  cause  judg- 
ment was  Tendered  for  the  defendant,  and 
plaintiff  appeals.    Affirmed. 


Rose  &  Pope,  of  Willlamaburg,  for  appel- 
lant. H.  O.  onus,  of  WlUlamsbnrg,  for  ap- 
pellee. 

THOMAS,  J.  Appellee,  Galnesboro  Tele- 
phone Gomxmny,  operates  a  telephone  system 
in  Pulaski  county,  this  state,  with  Its  central 
office  at  Bumslde,  in  that  county.  At  the 
time  of  the  matters  complained  of  herein,  it 
operated  a  line  from  Burnside  to  Somerset, 
at  which  latter  place  it  had  connection  with 
the  system  of  the  Cumberland  Telephone  & 
Telegraph  Company.  There  was  also  a  tele- 
phone line  owned  by  It  running  from  Bum- 
side  to  a  village  in  ijie  country  called  Sloan's 
Valley. 

On  Sunday,  April  6,  1913,  the  mother  of 
appellant,  who  resided  in  Sloan's  Valley,  died 
at  that  place  at  about  2  o'clock  p.  m.  Thefe 
was  a  merchant  In  the  village  by  the  name  of 
George  C.  Lewis,  who  maintained  a  telephone 
in  his  store,  which  belonged  to  appellee  and 
was  a  part  of  Its  local  system.  Directly  aft- 
er the  death  of  appellant's  mother,  and  be> 
tween  2  and  3  o'clock  on  that  day,  the  broth- 
er of  appellant  procured  Mr.  Lewis  to  try  to 
CMnmunlcate  with  the  appellant  so  as  to  in- 
form him  of  the  death  of  his  mother.  Lewis 
did  the  talking  and  he  does  not  state  what 
place  he  told  the  central  office  at  Burnside 
that  appellant  could  be  found,  but  the  tes- 
timony of  the  operator  shows  that  Mr.  Lewis 
informed  her  that  appellant  could  be  found 
near  Plnevllle,  and  that  she  endeavored  to 
locate  him  at  that  place,  but  failed  to  do  so 
for  the  manifest  reason  that  he  was  not 
there.  Mr.  Lewis  was  promptly  notified  of 
this  failure,  and  after  this  the  matter  seems 
to  have  been  abandoned  until*  the  next  after- 
noon, which  was  on  Monday,  the  7th  of  AprlL 
Between  2  and  3  o'clodc  on  that  afternoon 
another  attempt  was  made  by  Mr.  Lewis  to 
communicate  with  the  appellant,  but  at  this 
time  he  seems  to  have  discovered  that  appel- 
lant was  located  at  a  place  called  Wofford,  or 
near  there,  working  for  tfae  Peerless  Cool 
Company  in  Whitley  county.  As  a  result  of 
this  effort  on  Monday,  Mr.  Lewis  was  notified 
that  the  appellant  was  at  work  in  the  mines 
and  that  he  would  talk  with  Sloan's  VaUey  at 
5  o'clock  that  afternoon.  Tbe  record  shows 
that  from  Somerset  in  order  to  reach  appel- 
lant a  message  would  have  to  be  sent  ortSt 
the  lines  of  the  Cumberland  Telephone  & 
Telegraph  Company  to  Danville,  Ky.,  and 
from  thence  to  CorMn,  and  from  thence  to 
WiUiamsburg,  and  from  the  latter  place  to 
Wofford,  near  which  the  mines  were  located. 
At  5  o'clock  on  the  afternoon  of.  Monday,  the 
7th  day  of  April,  the  appellant  endeavored  to 
cair  Bumslde  by  calling  WilUamsburg,  then 
Corbin,  then  Danville,  and  then  Somerset, 
and  from  that  place  over  the  lines  of  appellee 
to  Burnside.  He  failed  to  make  connection 
from  some  cause  and  abandoned  all  efforts  to 
do  so  untU  the  next  morning,  Tuesday,  April 
8th,  when  he  succeeded  in  getting  connection 
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over  the  lines  with  Sloan's  Valley  and  learn- 
ed that  his  mother  was  dead  and  that  she 
would  be  burled  at  8  o'clock  that  afternoon. 
There  Is  nothing  to  show  whether  he  made 
any  request  for  her  body  to  remain  unburled 
until  he  could  get  there  or  not ;  however,  at 
about  11  o'clock  a.  m.  on  that  day,  he  started 
for  the  home  of  his  mother,  but  failed  to  get 
there  In  time  for  the  funeral. 

On  June  12,  1913,  this  suit  was  filed  In 
the  Whitlej  circuit  court  asainst  both  of  the 
telephone  companies,  seeking  to  recover  from 
them  $1,600  as  damages;  it  being  allege<l 
In  the  petition  that  the  defendants  contract- 
ed and  agreed  with  Mr.  Lewis,  or  anp^anf  s 
brother  as  his  agent,  to  notify  him  of  the 
death  of  Ills  mother,  or  to  notify  htm  of  the 
nature  of  the  message  which  the  parties  at 
Sloan's  Valley  desired  to  deliver  to  him,  and 
that  they  negligently  failed  to  do  either,  by 
which  he  was  prevented  frckm  attending  the 
funeral  of  his  mother  and  sustained  the  dam- 
ages sued  for.  The  defendants  filed  separate 
answers  oonsisttng  of  a  denial  of  the  allega- 
tions of  the  petition,  and,  upon  a  trial  of  the 
case,  the  court  peremptorily  instructed  the 
Jury  to  find  for  ihe  defendant,  Cumberland 
Telephone  &  Telegraph  Oompany,  but  over- 
ruled the  motion  of  appellee,  Galnesboro  Tel- 
ephone Company,  to  direct  the  jury  to  find 
for  it,  and  a  verdict  was  returned  in  favor 
of  appellant  against  it  for  the  sum  of  $600, 
upon  which  judgment  was  rendered,  and 
which  Judgment,  upon  appeal  to  this  court, 
was  reversed  on  October  30,  1914 ;  the  opin- 
ion being  reported  in  160  Ky.  004.  Upon  the 
filing  of  the  mandate  from  this  court  in  tiie 
lower  court,  the  appellant  filed  an  amended 
petition  against  appellee  In  which  the  allega- 
tlons  of  the  petition  were  rehearsed,  and  fur- 
ther alleged  that  It  was  the  duty  of  appel- 
lant to  have  and  maintain  a  physical  con- 
nection between  its  system  and  that  of  the 
Cumberland  Telephone  &  Telegraph  Company 
at  Somerset  and  to  make  diligent  efforts  to 
get  appellant  to  the  phone  at  the  Peerless 
mines  so  that  he  could  communicate  with  his 
people  at  Sloan's  Valley,  and  that  the  appel- 
lee had  negligently  failed  to  do  these  things, 
resulting  in  the  injury  and  consequent  dam- 
ages sued  for. 

At  this  point  it  might  be  mentioned  that  an 
amended  answer  of  substantially  the  same 
character  was  oCCered  at  the  first  trial,  but 
the  court  refused  to  pei-mit  it  to  be  filed,  to 
which  ruling  the  appellant  excepted,  but  he 
does  not  seem  to  have  pressed  this  point  upon 
the  first  appeal.  At  any  rate,  the  Judgment 
was  not  reversed  because  of  this  ruling  of 
the  trial  court  There  does  not  seem  to  have 
been  any  reply  to  the  amended  petition  filed 
upon  a  return  of  the  case,  either  by  a  sepa- 
rate pleading  or  an  order  of  court,  and  It 
Is  urged  tor  reversal  that  the  court  should 
have  entered  a  Judgment  in  favor  of  the  ap- 
pellant notwithstanding  the  verdict  of  the 
Jury. 
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Waiving  the  question  as  to  the  appellant's 
right  to  reoffer  this  amendment  after  the 
question  had  been-  determined  against  him  on 
the  first  trial,  aJad  which  ruling  of  the  court 
was  not  molested  on  the  first  appeal,  it  fully 
appears  that  the  case  was  tried  the  last  time 
as  though  the  allegations  of  the  amendment 
were  denied. 

In  the  former  opinion,  after  stating  that 
the  only  undertaking  on  the  part  of  the  ap- 
pellee, which  the  testimony  tended  to  prove, 
was  one  to  use  reasonable  diligence  to  get 
the  appellee  to  the  Ctmiberland  'Telephone  & 
Telegraph  Company's  line  at  the  office  of  the 
Peerless  mine,  and  that  this  was  a  different 
undertaking  than  the  one  set  out  In  the  peti- 
tion, this  court  said: 

"Whether  they  [the  facts  which  the  testimony 
tended  to  show  on  the  former  trial]  would  hare 
done  go  [authoriie  a  recovery],  if  they  had  been 
alleged  as  constituting  appellee's  cause  of  action, 
is  not  now  decided,  as  that  question  is  not  here 
presented." 

The  proof,  in  addition  to  the  above,  shows 
that  the  only  message  for  which  the  appel- 
lant ever  received  any  pay  was  the  one  be- 
tween the  parties  on  Tuesday  morning,  April 
8th,  which  we  have  referred  to  above. 

The  amended  petition  filed  after  the  re- 
turn of  the  case  contained  notbiug  but  sub- 
stantially the  averments  in  the  original  pe- 
tition, together  with  those  in  the  amendment 
refused  to  be  filed  on  the  first  trial;  and 
evidence  was  Introduced  by  both  sides  upon 
the  allegations  made  In  them.  Instruction 
No.  1  given  upon  the  last  trial  fully  submit- 
ted the  issues  contained  in  the  pleadings  as 
to  the  undertakings  of  appellee,  together  with 
the  duties  Imposed  upon  It  by  law  In  en- 
deavoring to  discharge  them.  Under  this  In- 
struction and  other  appropriate  ones  the  Jury 
returned  the  verdict  complained  of. 

It  may  be  further  said  that  the  evidence 
fails  to  show  to  our  minds  that  the  appellee 
neglected  to  comply  with  any  duty  which  It 
can  be  fairly  said  from  the  testimony  It  as- 
smned.  As  seen,  on  Sunday  afternoon  It 
promptly  reported  that  appellant  could  not 
be  fovmd  at  the  place  where  It  was  then  di- 
rected to  inquire  for  him,  and  on  Monday 
afternoon  It  secured  the  phone  <tf  the  Cum- 
berland Telephone  ft  Telegraph  Company  at 
the  Peerless  mines,  near  Wofford,  at  once, 
and  was  Informed  that  the  appellant  would 
talk  to  parties  at  Sloan's  Valley  at  5  o'clodc, 
wMdi  it  promptly  communicated  to  persons 
at  the  latter  place,  and  there  is  nothing  to 
show  that  It  was  In  any  wise  negligent  where- 
by appellant  failed  to  get  Its  office  at  Bum- 
side  on  Monday  night.  The  only  message 
endeavored  to  be  transmitted  on  Tuesday 
was  promptly  done. 

Upon  the  whole  case  we  are  unable  to  find 
any  error  prejudicial  to  the  substantial 
rights  of  appellant,  and  the  Judgment  Is  ac- 
cordingly affirmed. 
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T.  MARKEL. 

(Court  of  Appeals  of  Kentucky.    Feb,  22, 1916.) 

1.  TkiAI,  ®=>183  —  ABGTTMKira  OF  COTJNBEl— 

Revkbsibia  Erbob. 

The  argument  to  the  jury  by  counsel  for 
plaintiS  teatifying  by  deposition,  and  not  pres- 
ent at  the  trial,  that  if  he  had  been  at  the  trial 
the  testimony  would  have  been  different,  did  not 
justify  the  reversal  of  a  judgment  for  plaintiff, 
where  the  court  on  objection  directed  the  jury 
to  determine  the  case  from  the  evidence  heard 
in  court,  and  not  what  the  evidence  might  have 
been  under  other  circumstances. 

[Ed.  Note,— For  other  eases,  see  Trial,  Cent. 
Dig.  §  316;    Dec  Dig.  «s>133.] 

2.  Cabbibss  «:3>202  —  Cabbiaob  or  Pabbbn- 

OEBS— Case  Rsquuked. 

A  street  railway  company  must  at  all  times 
and  under  all  circumstances  exercise  the  highest 
degree  of  care  and  skill  which  prudent  persons 
engaged  in  the  same  business  usually  exercise 
to  carry  its  passengers  safely,  and  to  provide 
them  with  safe  means  of  boarding  and  alighting 
from  cara,  and  it  must  exercise  such  care  to 
keep  car  steps  free  from  ice  and  snow  that  they 
may  be  as  safe  for  the  use  of  passengers  in 
boarding  and  alighting  from  cars  as  such  degree 
of  care  can  make  them, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {g  116&-1170,  117B-1178;  Dec.  Dig. 
«=s>292.j 

8.  Carbibbs  ®=>321  —  Cabbiaqe  of  Passsn- 

OBB8— GaBB   RKQVntBD. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  while  alighting,  the  passenger  tes- 
tifiea  that  he  slipped  from  the  bottom  step, 
which  was  covered  with  snow  and  ice,  and  that 
it  bad  been  snowing  or  sleeting  off  and  on  for  a 
few  days,  and  the  conductor  testified  that  the 
passenger  slipped  on  the  street,  that  the  bottom 
step  was  perfectly  clean,  that  he  bad  brushed  it 
off  about  20  minutes  before  the  accident,  a 
charge  requiring  car  men  to  exercise  the  utmost 
degree  of  care  which  prudent  persons  engaged 
in  the  same  business  usually  exercise  to  carry 
its  passengers  safely,  and  authorizing  a  recov- 
ery if  snow  and  ice  had  accumulated  on  the 
step  so  as  to  render  it  dangerous,  and  the  same 
suffered  to  remain  for  such  period  of  time  that 
the  car  men  should  have  known  of  its  existence 
and  had  opportunity  to  remove  it  before  the 
accident,  but  failed  to  do  so,  but  that,  if  the 
step  was  in  a  reasonably  safe  condition,  there 
could  be  no  recovery,  and  referring  to  the  duty 
of  cleaning  the  steps  at  the  end  of  every  trip, 
was  not  oDjectionaole  as  imposing  on  the  com- 
pany an  unreasonable  duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1247,  1326-1836,  1348 :  Dec.  Dig. 
«s»321.] 

4.  Tbiai,    4=9l40—BviDSRCB— Question    for 

JUBY. 

Where  the  testimony  of  the  witnesses  is  in 
conflict,  the  jury  may  believe  the  testimony  of 
one  witness,  and  disregard  the  testimony  of  the 
other  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  334,  335 ;    Dec.  Dig.  «=>140.] 

6.  Cakbiebs  ^=>320  —  Cabriaqe  of  Fasbsh- 
GEEs — Stbeet  Cabs— Case  Requibed. 

Whether  during  a  storm  of  sleet  and  snow 
the  steps  of  street  cars  should  be  cleaned  at  the 
end  or  beginning  of  every  trip  depends  on 
weather  conditions  and  the  length  of  every  trip, 
and  the  court,  in  defining  the  duty  of  a  street 
railway  company  to  provide  a  reasonably  safe 
place  for  passengers  to  alight,  should  leave  to 
the  jury,  under  the  facts,  the  question  of  de- 
termining whether  the  company  exercised  the 


requisite  care  for  the  protection  of  its  pa^en- 
gers. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1118,  1126, 1149,  1153,  1160,  1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1316-1325 ; 
Dec.  Dig,  «=>320.] 

Appeal  from  Circait  Ooort,  OampbeU 
County, 

Action  by  Lester  E.  Harkel  against  the 
South  Covtngt<Ni  &  Cincinnati  Street  Bail- 
way  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

L.  J.  Crawford,  of  Newport,  for  appellant. 
Healy  &  Hawkins,  of  Newport,  for  appellee. 

OARROLLv  J.  The  appellee,  Marfcel, 
claiming  that,  while  attempting  to  alight  in 
the  night  from  one  of  the  cars  of  the  aiHPel- 
lant  company,  he  was  caused  to  slip  and  fall 
from  the  step  of  the  car  on  account  of  snow 
and  ice  that  had  accumulated  on  the  step,  by 
reason  of  which  he  sustained  personal  inju- 
ries, brought  this  suit  against  the  company, 
and  had  a  verdict  and  Judgment  for  $500. 
Tixe  answer  of  the  c<»ipany  was  a  denial 
and  a  plea  of  contritratoty  negligence. 

The  appellee,  the  only  witness  in  his  be- 
Iialf ,  after  saying  that  he  was  on  his  way,  as 
a  passenger  on  one  of  the  cars  of  the  com- 
pany trosa  Cincinnati,  Ohio,  to  Ft.  Xliomas, 
Ky.,  about  10:30  at  night,  was  a^ed  and 
said: 

"Q.  State  whether  or  not  on  that  evening  you 
took  one  of  the  cars  of  the  defendant  on  your 
way  to  the  Post,  and,  if  so,  when  and  how  did 
you  leave  said  car?  A,  I  did,  and  when  I  was 
about  to  leave  the  car  I  slipped  on  the  bottom 
step  and  broke  my  leg,  Q,  Stete  whether  or 
not  said  accident  happened  after  you  bad  safely 
lauded  from  the  car.  A,  The  accident  happened 
while  I  was  go L ting  off  of  the  car,  by  slipping 
from  the  bottom  step.  Q.  State  whether  or  not 
before  such  accident  happened  you  had  left  the 
car  of  the  defendant  company  safely  after  it 
had  stopped,  and  was  standing  on  tne  ground 
with  one  foot  on  the  step  of  the  car?  A.  The 
accident  happened  while  I  was  alighting  from 
the  car  by  stepping  on  the  bottom  step  and 
slipping.  This  happened  before  I  had  alighted 
on  the  ground.  Q.  Please  state  what  kind  of 
weather  there  was  on  the  day  and  evening  of 
February  19,  1914,  whether  or  not  it  was  snow- 
ing or  sleeting  at  the  time  ^ou  met  with  an  ac- 
cident, or  whether  or  not  it  had  been  snowing 
or  sleeting  on  that  day  or  evening  prior  to  your 
meeting  with  such  accident,  and,  if  so,  how  Iodk 
prior  thereto.  A.  It  was  snowing  and  sleeting 
in  the  evening  of  the  accident,  and  had  been  off 
and  on  for  a  few  days  prior.  Q.  Please  state 
the  condition  of  the  step  on  the  car  next  to 
the  ground  at  the  time  you  left  said  car.  A.  It 
was  covered  with  snow  and  ice  and  very  slip- 
pery. Q,  Was  this  the  step  from  which  you 
slipped  the  time  your  leg  was  broke?    A.  Tes." 

The  conductor  testified  as  follows: 
"Q.  Tell  what  happened  on  the  occasion.  A 
Mr.  Markel  got  off  the  car,  the  other  passengers 
got  out,  and  he  got  off  and  stood  down  on  tlie 
street,  and  put  his  left  foot  on  the  step  and 
was  talking  to  me  about  some  cigars  he  had 
given  me,  and,  after  standing  there  a  little  while, 
he  said,  'I  believe  my  car  is  coming '  and  he 
put  bis  left  foot  off  and  made  a  dash  for  the 
crossing  to  catch  his  car.  As  he  made  ;just  one 
dash,  he  slipped  on  the  street,  and  his  right 
foot  went  under  him,  and  he  holloed:    'I  havr 
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broke  my  leg.  *  *  *  It  is  no  fanlt  of  yoors. 
It  is  my  own  fault.  It  was  an  accident.'  Q. 
What  kmd  of  a  day  was  it?  A.  Why,  it  had 
been  sleeting  that  day,  that  eyening.  Q.  In 
what  condition  at  the  time  he  got  off  waa  the 
car  step,  the  lower  step?  A.  Perfectly  clean. 
Q.  How  do  you  know  that?  A.  Because  I 
.deaned  it.  I  always  kept  it  dean,  and  pat  sand 
on  it.  Q.  Was  llarkd  the  first  off  of  the  car, 
or  not?  A.  He  was  the  last  one  off.  Q.  Sid 
anybody  dse  have  any  acddent?  A.  No,  sir. 
Q.  Did  you  have  any  complaint  about  the  step 
Rom  anybody?  A.  No,  sir.  Q.  When  did  too 
brash  it  off  last?  A.  The  trip  before.  Q.  When 
did  you  put  sand  on  the  step?  A.  The  trip  be- 
fore; that's  20  minutes.  Q.  How  long  did  it 
take  that  car  to  go  from  that  point  around  to 
that  point  again?  A.  Twenty  minutes.  Q. 
X'hen  yon  mean  that,  when  you  left  point  before, 
you  pat  the  sand  on?    A.  xes,  sir." 

On  Ills  cross-ezaminatlcm  he  was  asked  and 
said: 

"Q.  What  did  you  say  the  weather  conditions 
were?  A.  Sleeting.  Q.  How  long  had  it  been 
sleeting?  A.  Well,  I  judge  it  had  been  sleeting 
all  afternoon,  evening.  Q.  When  did  you  take 
the  run?  A.  4:30.  Q.  Was  it  sleeting  then? 
A.  It  was  sleeting  then.  Q.  After  each  trip  did 
you  put  sand  on  the  step?  A.  No;  not  each 
trip.  Q.  What  trips  did  you  put  it  on?  A. 
Well,  I  couldn't  exactly  tdl  yon  what  trips,  but 
every  time  I  thought  it  was  necessary  I  put  it 
down.  Q.  You  can't  tell  exactly,  but  you  can 
tell  exactly  that  it  was  on  this  trip?  A.  On 
this  trip,  I  do  remember  that  positively.  Q. 
What  makes  you  remember  that?  A.  Because 
I  cleaned  off  the  steps  entirely,  and  then  took 
my  knife  and  scraped  out  the  uttle  holes  in  the 
grating.  Q.  When?  A.  The  trip  before;  20 
minutes  before  this  accident.  Q.  How  often 
since  half  past  4  did  jrou  sand  the  step  and  get 
down  with  your  knife  and  dean  out  the 
openings?  A.  About  three  or  four  times.  Q. 
How  many  trips  did  you  make  in  that  time?  A. 
21." 

On  bis  redirect  examination  be  was  asked 
and  answered: 

"Q.  How  far  from  the  car  did  Markel  fall? 
A.  From  five  to  eight  feet.  Q.  You  mean  he 
was  that  far  from  the  car  when  he  fell?  A. 
Yes,  sir." 

On  tbls  evidence,  wbldi  is  all  that  was 
beard  on  the  subject  as  to  how  the  accident 
happened,  the  court  told  the  Jury,  In  Instruc- 
tion No.  i;  that: 

"It  was  the  doty  of  the  servants  of  defendant 
in  charge  of  the  car  in  question  to  exercise  the 
utmost  degree  of  care  and  skill  which  prudent 
persons  engaged  in  that  or  the  same  business 
usually  exercise  to  carry  its  passengers  safely 
to  their  destination,  and  to  provide  for  a  reason- 
ably safe  means  of  alighting  from  the  car,  and, 
if  ue  Jury  bdieve  from  the  evidence  that  snow 
and  ice  had  accumnlated  upon  the  step  of  said 
car  so  as  to  render  it  dangerous  in  alighting 
from  said  car,  and  that  the  same  was  so  suffered 
to  remain  and  exist  for  such  period  of  time 
that  the  servants  aforesaid,  by  the  exercise  of 
the  care  aforesaid,  should  have  known  of  its 
existence,  and  had  the  time  and  opportunity  to 
remove  it  before  the  accident  in  question,  and 
failed  to  do  so,  and  if,  in  addition,  by  reason 
of  same,  the  plaintiff,  using  himself  due  care  and 
caution,  nevertheless  slipped  and  fell,  and  so  re- 
ceived the  injarles  complained  o^  the  jury  will 
find  for  plaintiff.  Unless  the  Jury  so  believe, 
they  wiU  find  for  the  defendant" 

In  Instrnction  No.  2  they  were  told: 
"The  Jury  are  further  instructed  that,  when 
plaintiff  became  a  passenger  on  the  defendant's 
car.  it  did  not  insure  his  safety,  but  only  under- 
took to  observe  the  utmost  degree  of  care  and 


skill  which  prudent  persons  engaged  in  that  or 
a  similar  business  usually  exercise  to  carry  him 
safely  to  his  destination,  and  provide  him  with 
a  reasonably  safe  means  of  alighting  from  the 
car ;  and,  unless  the  jury  believe  from  the  evi- 
dence that  the  defendant  failed  to  use  that  de- 
gree of  care  and  skill  in  providing  that  reason- 
ably safe  means  of  alighUng  from  the  car,  and 
that  plaintiff  was  injured  by  reason  of  such  fail- 
ure, then  the  law  is  for  the  defendant,  and  the 
Jury  should  so  find." 

And  In  Instruction  No.  3  they  were  told: 
"If  the  juiy  believe  from  the  evidence  that  the 
step  from  which  plaintiff  fell,  if  he  did  so,  was 
in  a  reasonably  safe  condition  for  use,  and 
that  the  defendant  and  its  servants  in  charge  of 
said  car  used  the  degree  of  care  which  prudent 
persons  in  the  same  business  usually  observe  to 
keep  it  in  a  safe  condition  from  snow  and  ice, 
tinder  the  drcumstances,  then  the  law  is  for 
the  defendant;  or,  if  they  shall  believe  from 
the  evidence  that  the  said  step  was  in  a  reason- 
ably safe  condition  for  use,  and  that  the  snow 
ana  ice  thereon,  if  any,  waa  only  such  as  would 
ordinarily  gather  there,  the  weather  considered, 
whUe  the  car  was  in  transit  on  one  of  Its  trips 
to  the  point  where  plaintiff  fell,  they  should  find 
for  the  defendant.' 

In  Instruction  No.  4  they  were  told: 
"It  was  the  duty  of  the  plaintiff  to  exercise  for 
his  own  protection  such  care  as  ordinarily  pru- 
dent persons  ordinarily  exercise  under  the  same 
or  similar  circumstances,  and,  if  the  jury  believe 
from  the  evidence  that  plaintiff  on  the  occasion 
in  question  failed  to  ezerdse  such  care,  and 
such  falluro  on  his  part  contributed  to  ue  in- 
juries he  received,  and  but  for  such  failure  on 
his  part  he  would  not  have  been  injured,  they 
will  find  for  the  defendant." 

A  reversal  is  asked  on  the  grounds  that 
the  Instructions  did  not  properly  submit  the 
law  of  the  case,  and  because  the  attorney 
for  the  appellee  was  guilty  ot  misconduct  In 
the  argument  of  the  case. 

[1]  It  appears  that  the  appellee  was  not 
present  at  the  trial,  but  his  deposition  taken 
on  interrogatories  was  read,  and  the  alleged 
objectionable  argument  of  the  attorney  for 
the  appellee  consists  In  the  fact  that  he  said: 

"If  the  plaintiff  had  been  here  at  the  trial,  the 
testimony  would  have  been  different." 

Ckmnsel  for  the  company  objected  to  this 
statement  and  moved  the  court  to  set  aside 
the  swearing  of  the  Jury  and  continue  the 
case,  whlcb  motion  the  court  overruled,  say- 
ing: 

"The  Jury  are  to  determine  the  case  from  the 
evidence  heard  on  the  witness  stand,  and,  while 
the  court  cannot  prevent  counsel  from  comment- 
ing on  the  truth  or  fitlsi^  of  evidence,  the  jury 
are  not  to  consider,  aude  from  that  evidence, 
what  the  evidence  might  be  under  other  drcum- 
stances." 

We  do  not  find  In  this  ground  any  substan- 
tial error  that  would  Justify  us  In  reversing 
ttie  case. 

[2-4]  The  duty  ot  the  company  In  respect 
to  keeiiing  its  steps  free  from  ice  and  snow 
was,  we  think,  under  the  facts  of  this  case, 
stated  correctly  in  the  Instructions.  Although 
the  reference  to  cleaning  the  steps  at  the 
end  of  every  trip  might  tn  some  cases  and 
under  some  weather  conditions  impose  a 
higher  degree  of  care  than  should  be  exact- 
ed, under  other  weather  conditions,  depend-' 
ing  cm  the  length  of  the  trip^^e  duty  to 
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clean  the  steps  at  the  end  of  each  trip  might 
not  be  a  sufficient  compliance  with  the  rules 
of  law  applicable  In  cases  like  this. 

A  carrier  of  passengers,  such  as  a  street 
railway  company,  is  at  all  times  and  under 
all  circumstances  required  to  exercise  the  ut- 
most or  highest  degree  of  care  and  skill  which 
prudent  persons  engaged  in  that  or  the  same 
business  usually  exercise  In  order  to  carry  Its 
passengers  safely  to  their  destination  and  to 
provide  them  with  sate  means  of  boarding 
and  alighting  from  the  car,  and  this  was 
the  measure  of  duty  exacted  by  the  Instruc- 
tions. 

The  JuiT  were  further  told  that.  If  they 
believed  the  snow  and  Ice  on  the  step,  if  any 
there  was,  was  only  such  as  would  ordinarily 
gather  there,  considering  the  condition  of 
the  weather,  while  the  car  was  In  transit 
on  one  of  its  trips  to  the  point  where  Markel 
fell,  they  should  find  for  the  defendant 
This  instruction  was  evidently  given  to  pre- 
sent the  defense  for  the  company  made  in 
the  evidence  of  the  conductor  who  testified 
that  the  step  was  dean  and  free  from  snow 
at  the  time  Markel  alighted  from  the  car,  and 
that  it  was  his  practice  on  that  day  to  clean 
the  steps  at  the  end  of  each  trip  of  20  min- 
utes. 

A  street  car  company  is  not  obliged  to  keep 
Its  steps  constantly  free  from  ice  and  snow, 
or  either.  This  would  impose  on  it  an  un- 
reasonable duty,  and  one  that  would  require 
either  the  employment  of  extra  help  or  the 
stopping  of  the  car  at  frequent  Intervals  in 
order  that  the  steps  might  be  cleaned.  But 
a  street  car  company,  as  a  carrier  of  pas- 
sengers, is  required  to  exercise  the  highest 
degree  of  care  usually,  employed  by  prudent 
persons  engaged  In  that  business  to  keep  its 
steps  free  from  ice  and  snow,  so  that  they 
may  be  as  safe  for  the  use  of  passengers  in 
boarding  and  alighting  from  its  cars  as  this 
degree  of  care  can  make  them.  How  fre- 
quently during  periods  when  sleet  or  snow 
is  falling  the  steps  should  be  cleaned  is  a 
question  that  must  necessarily  be  determined 
by  the  facts  of  each  case.  Obviously  no 
rigid  rule  could  reasonably  be  set  down  as 
to  the  manner  In  which,  or  the  times  when, 
the  steps  should  be  cleaned. 

But  In  the  case  we  bare  it  was  not  Impos- 
ing too  high  a  duty  on  the  company  to  re- 
quire it  to  clean  its  steps  at  the  end  of  each 
trip,  and  this  the  conductor  said  he  did,  al- 
though it  seems  likely  that  the  Jury  did  not 
give  full  weight  and  effect  to  his  evidence. 
They  probably  believed,  as  they  might  have 
done^  that,  If  he  had  exercised  this  degree 
of  care,  the  steps  would  not  have  become 
covered  with  Ice  and  snow  In  the  manner  de- 
scribed by  Markel;  and  the  jury  had  a 
right  to  believe  the  evidence  of  Markel  In 
preference  to  that  of  the  conductor. 

[S]  But,  however  this  may  be,  we  do  not 
think  the  Instructions  are  open  to  the  crit- 


icism urged  by  counsel  for  the  company.  Tlie 
degree  of  care  they  Imposed  was  no  higher 
than  the  measure  usually  exacted  In  cases 
like  this.  Clearly  the  company  has  no  cause 
of  complaint,  because  the  Jury  were  UAd 
that,  if  the  snow  and  ice  on  the  step  was 
only  such  as  would  ordinarily  gather  there 
while  the  car  was  In  transit  on  one  of  its 
trips,  they  should  find  for  the  defendant,  al- 
though, as  we  have  stated,  It  might  not  be 
proper  In  many  cases  to  iK>int  out  in  an  in- 
struction the  duty  of  cleaning  the  steps  at 
the  end  of  every  trip.  It  is  not  so  much  tbe 
duty  of  tbe  company  to  dean  Its  steps  at 
the  end  of  every  trip  as  it  Is  to  exercise  at 
all  times  the  degree  of  care  heretofore  set 
out,  and  this  degree  of  care  might  require, 
under  some  conditions  and  on  some  trips,  tbe 
steps  to  be  cleaned  before  the  trip  had  end- 
ed, while  under  other  conditions  and  on  oth- 
er trips  It  might  not  be  necessary  to  clean 
them  at  the  end  of  every  trip;  in  other 
words,  whether  the  steps  should  be  deaned 
at  the  end  or  beginning  of  every  trip  de- 
pends on  the  weather  conditions,  as  well  as 
the  length  of  every  trip.  So  that,  generally 
speaking,  the  safe  rule  is  to  omit  any  men- 
tion of  tbe  trips,  and  leave  to  tbe  jory,  under 
all  tbe  facts  and  drcumstances  developed  in 
tbe  case,  the  question  of  determining  wheth- 
er the  company  exercised  the  requisite  care. 
Illustrative  cases  on  this  question  are  Riley 
V.  Rhode  Island  Co.,  29  R.  I.  148,  68  AtL  338, 
15  L.  R.  A.  (N.  8.)  623,  17  Ann.  Oas.  50; 
Murphy  v.  North  Jersey  St  Ry.  Co.,  81  N. 
J.  Law,  706,  80  AtL  331,  36  L.  R.  A.  (N.  S.) 
592 ;  Louisville  Ry.  Co.  v.  Park,  96  Ky.  5S0, 
29  S.  W.  465;  Louisville  &  NaBhriUe  R  a 
Co.  v.  O'Brien,  163  Ky.  538,  174  S.  W.  3L 
The  Judgment  is  affirmed. 


HARTFORD  FIRE  INS.  CO.  ▼.  HENDBSl. 
SON  BREWING  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  25, 1916.) 

INSCRANCK    ®=>494— TOBNADO    ISStlBASCS  — 
LlABIUTT— COINS'OBANCJK    GCAUSE. 

A  tornado  policy  contained  a  provision  that 
assured  should  maiutain  insurance  on  each  item 
of  property  not  leas  than  50  per  cent  of  the 
actual  cash  value,  and  faiUng  to  do  so  tbe  in- 
sured should  be  an  insurer  to  tbe  extent  of  such 
deficit  and  bear  a  proportion  of  any  loss,  K;. 
St.  {  700,  declares  that  all  insurance  oompanies 
that  take  a  storm  risk  shall  be  liable  in  case  ot 
total  loss  for  the  full  estimated  value  of  the 
property  as  fixed  in  the  policy,  and  in  case  of 
partial  loss  the  liability  shall  not  exceed  tht 
actual  loss  of  the  property  insured.  UeU  that, 
as  against  the  statute,  the  coinsurance  clause 
is  unavailiog,  and,  though  the  value  of  the  build- 
ing damaged  by  cyclone  was  several  timM 
greater  than  the  amount  of  tbe  policy,  yet,  the 
partial  loss  being  lesa  than  the  amount  of  the 
policy,  the  Insured  is  liable  for  the  full  amoant 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1269;    Dec.  Dig.  «=»494.1 

Appeal    from    Circuit    Oonrt,    Henderson 
County. 
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Actton  by  the  Henderson  Brewing  Company 
against  the  Hartford  Fire  Insurance  Com- 
pany. From,  a  judgment  for  plaintlC,  defend- 
ant appeals.    Affirmed. 

Doroey  &  Dorsey,  of  Hendeiaon,  for  appel- 
lant Yeanian  &  Yeaman,  of  Henderson,  for 
appellee. 

CliAY,  O.  On  March  25,  1913,  the  Hart- 
ford Fire  Insurance  Company  issued  to  the 
Henderson  Brewing  Company  a  policy  where- 
by it  Insured  In  the  sum  of  ?5,000  certain 
buildings  belonging  to  the  brewing  company 
against  tornado,  windstorm,  or  cyclone. 
Pasted  on  and  attached  to  the  policy  is  the 
following : 

"Fifty  Per  Cent.  Coinsurance  Clause. 
"It  is  part  of  the  consideration  of  this  policy, 
and  the  basis  upon  which  the  rate  of  premium  is 
fixed,  that  the  assured  shall  maintamed  insur- 
ance on  each  item  of  property  insured  by  this 
policy  of  not  less  than  fifty  per  cent.  (30  per 
cent)  of  the  actual  cash  value  thereof,  and  that 
failing  so  to  do  the  assured  shall  be  an  insurer 
to  the  extent  of  such  deficit,  and  in  that  event 
shall  bear  his,  hex,  or  their  proportion  of  any 
Ices." 

On  July  16,  1914,  a  flve-story  bolldljig,  In- 
cluding a  brick  smokestack,  which  was  in- 
sured In  the  sum  of  $3,500,  was  damaged  to 
the  extent  of  $1,384.19.  This  suit  was 
brought  by  the  brewing  company  to  recover  on 
the  policy.  The  insurance  company  pleaded 
the  coinsurance  clause  and  plaintUTs  failure 
to  take  out  other  insurance,  and  alleged  in 
substance  that  the  loss  on  the  damaged  build- 
ing was  only  partial;  that  its  value  was 
^0,000,  and  50  per  cent  thereof  was  $10,000; 
that  by  reason  of  plaintiff's  failure  to  take 
out  coinsurance  to  the  extent  of  $10,000  he. 
was  himself  a  coinsnrer  to  the  extent  of  $6,> 
GOO,  and  should  be  required  to  bear  "'oo/ioooo 
of  the  loss  of  $1,384.69,  or  $899.72 ;  and  that 
the  defendant  was  only  liable  for  'ooo/ioooo 
of  the  loss,  or  $484.46,  which  sum  it  tendered 
to  the  plaintiff.  The  defendant  further  plead- 
ed that  the  rate  charged  for  carrying  tornado 
Insurance  is  a  classified  rate  fixed  by  the  In- 
sarance  commissioner;  that  It  would  cost 
to  build  the  stack  that  was  damaged  at  least 
the  sum  of  $4,600,  and  that,  had  plaintiff  ap- 
plied for  a  $3,600  insurance  policy  on  the 
stack  alone,  it  would  have  cost  $70  to  carry 
shme  for  three  years,  whereas  the  premium 
for  three  years  on  the  building  as  a  whole 
was  only  $20,  as  fixed  by  the  policy;  that 
said  policy  was  issued  to  plaintiff  only  be- 
cause he  agreed  to  maintatn  tornado  Insur- 
ance to  the  extent  of  50  per  cent,  of  the  val- 
ue of  the  building,  and  had  not  plaintiff  so 
agreed  defendant  would  not  have  Issued  the 
policy. 

The  trial  court  held  that  the  coinsurance 
provision  was  violative  of  section  700,  Ken- 
tucky Statutes,  and  sustained  a  demurrer  to 
the  answer.  Defendant  having  declined  to 
plead  further.  Judgment  was  rendered  In  fii- 
Tor  of  plaintiff.    Defendant  appeals. 


Section  700  of  the  Kentucky  Statutes  Is  as 
follows : 

"That  [all]  insurance  companies  that  take 
fire  or  store  risks  •  •  •  in  this  commonwealth 
shall,  on  all  policies  issued  after  this  act  takes 
effect  (in  case  of  total  loss  thereof  by  fire  or 
storm),  be  Uable  for  the  full  estimated  value  of 
the  property  Insured,  as  the  value  thereof  is 
fixed  in  the  *  •  •  policy;  and  in  cases  of 
partial  loss  of  the  property  insured,  th^  liability 
of  the  company  shall  not  exceed  the  actual  loss 
of  the  party  insured :  Provided,  that  the  esti- 
mated value  of  the  property  insured  may  be 
diminished  to  the  extent  of  any  depreciation  in 
the  value  of  the  property  occurring  between  the 
dates  of  the  iwlicy  and  the  loss:  And  provided 
further,  that  the  insured  shall  be  liable  for 
any  fraud  he  may  practice  in  fixing  the  value 
of  the  property,  if  the  company  be  misled  there- 
by." 

The  precise  question  here  Involved  was 
before  this  court  in  the  case  of  Sachs  v.  L. 
&  I*  Fire  Insurance  Company,  113  Ky.  88, 
67  S.  W.  23,  23  Ky.  Law  Rep.  2397.  There 
plaintiff's  dwelling  was  Insured  ill  the  sum 
of  $1,200.  The  actual  loss  was  $1,000. 
There  was  a  coinsurance  clause,  whereby  the 
Insured  agreed  to  maintain  coinsurance  to 
the  extent  of  80  per  cent  of  the  cash  value 
of  the  property,  and,  In  the  event  of  his 
failure,  to  bear  his  proportion  of  the  loss. 
The  comimny  pleaded  this  clause,  and  alleg- 
ed in  substance  that,  by  reason  of  his  agree- 
ment to  carry  coinsurance  to  the  extent  re- 
quired by  the  policy,  the  insured  got  the 
benefit  of  a  reduced  pi-emlum.  After  quot- 
ing section  700  of  the  Kentucky  Statutes, 
supra,  and  referring  to  other  decisions  on 
the  question,  the  court  said: 

"It  seems  to  us  that  the  manifest  meaning 
and  intent  of  section  700,  Kentucky  Statutes, 
supra,  was  to  require  the  insurer  to  pay  the  full 
amount  of  the  insurance  upon  which  it  collect- 
ed the  premium,  and  that  expression  in  the  stat- 
ute which  in  cases  of  a  partial  loss  required  the 
insurer  to  pay  an  amount  not  exceeding  the'  actu- 
al loss  was  inserted  for  the  benefit  of  the  in- 
surer, and  was  not  intended  to  lessen  the  lia- 
bility already  embraced  in  the  first  part  of  the 
section.  In  this  case  there  is  no  dispute  as  to 
the  extent  of  the  damage  sustained  by  the  in- 
sured, to  wit,  $1,000.  It  is  Ukewise  certain 
that  the  property  insured  was,  perhaps,  worth 
$3,200.  The  defendant  insured  the  plaintiff 
against  loss  to  the  extent  of  $1,200;  the  in- 
sured sustained  damage  to  the  extent  of  $1,000. 
If  the  entire  property  had  l>een  insured  at  $3,- 
200,  and  was  destroyed,  there  could  be  no  ques- 
tion but  what,  under  the  statute  and  the  de- 
cisions supra,  the  defendant  would  have  been 
bennd  to  pay  $3,200,  without  regard  to  the  real 
value  of  the  property.  The  stipulation  in  the 
policy  as  to  iho  plaintiff  becoming  a  coinsurer 
should  be  treated  with  no  more  respect,  or  as 
having  no  more  validity,  than  the  old-time  stipu- 
lation that  in  no  event  should  the  insurer  pay 
more  than  three-fourths  of  the  value  of  the 
property  destroyed.  Our  conclusion  is  that  the 
defendant  was  bound  to  pay  to  plaintiff  the  actu- 
al damage  he  sustained,  which  in  this  case  is 
estimatecl  to  be  $1,000.  [Cases  cited.]  After  a 
careful  consideration  of  the  statute  supra,  and 
the  dedsiens  of  this  court  and  other  authorities 
relied  upon,  we  are  clearly  of  the  opuiion  that 
the  stipulation  in  the  policy  as  to  the  insured 
becoming  a  coinsurer  is  in  violation  of  the  spirit 
and  letter  of  the  statute  heretofoce  quoted,  and 
is  null  and  void,  and  that  defendant  is  bound  to 
pay  the  full  amount  of  the  loss  sustained  by 
plaintiff." 
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Defendant  Insists  tbat  the  above  doctrine 
Is  not  sound  and  we  are  referred  to  the  case 
of  Fireman's  Fund  Insurance  Company  v. 
Pekor,  106  Ga.  1,  31  ®.  E.  779,  where  a  con- 
trary rule  was  announced.  Uiwn  reconsider- 
ation of  the  question,  however,  we  see  no 
reason  to  depart  from  the  rule.  In  our  opin- 
ion, the  statute  was  designed  to  meet  eveiy 
case  where  the  policy  directly  or  indirectly 
provides  for  a  liability  for  total  loss  less  than 
the  value  fixed  In  the  policy,  or  fbr  liability 
for  partial  loss  less  than  the  actual  loss  sus- 
tained. Any  other  view  would  annul  the 
statute  by  opening  the  door  for  all  sorts  of 
provisions  designed  to  accomplish  by  Indi- 
rection wtiat  the  statute  plainly  prohibits. 

Judgment  affirmed. 


KENTUCKT  TRACTION  &  TERMINAL  CX). 

V.  HUMPHREY. 
(Court  of  Appeals  of  Kentucky.    Feb.  22, 1916.) 

1.  Stbket  Raiusoadb  «=>81— Cabs  RKqnBED 
IN  Opebation. 

A  motorman  operating  a  street  car  within 
city  limits  and  on  a  principal  street  must  ex- 
ercise ordinary  care  to  discover  the  proximity 
of  travelers  on  the  street  to  the  track,  and  ex-. 
ercise  ordinary  care  to  prevent  injury  to  trav- 
elers, whether  by  collision  or  by  frightening  ani- 
mals traveling  on  the  street,  causing  them  to 
produce  injuries  to  their  drivers  or  persons  rid- 
ing in  the  vehicles  drawn  by  them. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {§  172-177;  Dec.  Dig.  «=81.] 

2.  Evidence   €=»570— Omnion   Evidbnob  — 
Testikont  of  Ezfebtb. 

Expert  testimony  is  regarded  by  law  as  the 
weakest  character  of  testimony,  and  the  tenden- 
cy is  in  the  direction  of  narrowing  the  rule  per- 
mitting the  introduction  of  such  testimony. 

[Ed.   Note. — ^For  other   cases,   see   Bividence, 
Cent.  Dig.  {  2385;   Dec.  Dig.  «s»570.] 

3.  Evidewoe  «=s>553  —  Opinion   E)vidence  — 
Htpothetioax  Quebtions— Requisites. 

A  hypothetical  question  put  to  an  expert 
must  contain  a  recital  of  the  facts  proven  con- 
clusively, or  facts  which  the  testimony  tends 
to  establish,  and  such  as  the  jury  may  be  au- 
thorized to  find,  and  must  not  omit  proven  facts, 
or  those  which  the  testimony  tends  to  prove, 
which  are  material  and  have  a  bearing  on  the 
principal  facts  sought  to  be  established  or  re- 
futed. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  gf  2369-2374 ;  Dec.  Dig.  «=»553.] 

4.  Evidence     «=a553— Expbbts— HTPOTHsn- 
OAi.  Questions. 

Where,  in  an  action  for  a  personal  injury 
alleged  to  have  caused  a  miscarriage,  there  was 
no  proof  that  discharges  had  been  any  other 
than  normal  ones  for  a  pregnant  woman,  nor 
any  proof  that  the  discbarges  were  bloody,  a 
hypothetical  question  put  to  a  physician,  "Now, 

♦  *  *  assuming  that  woman  in  normal  health 
and  five  or  six  months  pregnant  was  riding 
in  a  buggy,  and  her  horse  became  frightened, 

♦  •    •    and    •    »    •    turned  around,  crushing 

♦  •  *  the  right  front  wheel,  •  *  •  and 
she  was  mashed  haekward  against  the  back  of 
the  buggy,  »  •  •  and  within  a  few  days  or  a 
week  bloody  discharges  began  to  pass  from  her 
and  continued  to  pass  from  her,  and  within  three 
or  four  weeks  a  doctor  was  called  in  to  see  her, 
and   there   was   then   symptoms   of   premature 


childbirth,  and  within  60  days  after  the  accident 
the  child  was  born,  and  it  was  dead,  what  would 
you  say,  in  the  absence  of  any  other  cause,  was 
the  cause  of  the  death  of  the  child  and  of  tlie 
premature  birth,"  was  objectionable,  because  in- 
corporating statements  not  justified  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  2369-2374 ;   Dec.  Dig.  «=>553.] 

5.  Appeal  and  Ebbob  Q=s>1048  —  Habhliss 
Ebbob— Hypothetical  Questions. 

The  error  in  allowing,  over  objection,  a  liy- 
pothetical  question  contaming  a  statement  not 
warranted  by  the  evidence,  and  so  framed  as  to 
almost  force  an  answer  from  the  witness,  essen- 
tial to  establish  the  cause  of  action  relied  on  by 
the  party  asking  the  question,  is  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4140-4146,  41B1,  4158- 
4160;    Dec.  Dig.  «=3l048.] 

6.  Appeal  and  Ebbob  ®=9l064  —  tt*«iit.«m 
Ebbob— Ebboneous  Instbuotions. 

The  error  in  a  charge  submitting  to  the 
jury  whether  the  servants  of  a  street  railway 
company  in  charge  of  a  car  were  negligent  in 
failing  to  keep  a  lookout  and  to  stop  the  car, 
arising  from  the  fact  that  the  duty  should  hare 
been  imposed  only  on  the  motorman,  was  not 
reversible,  where  the  evidence  relied  on  for  a  re- 
covery disclosed  the  motorman's  failure  to  keep 
a  lookout 

[Ed.  Note. — For  other  cases,  see  Appeal  sad 
Error,  Cent  Dig.  gg  4219,  4221-4224;  Dec.  Dig. 
<S=>1064.] 

7.  Stbeet  Railboads  «=>93  —  Opkbation  or 
Oabs— Oabe  Requibed. 

A  motorman,  on  discovering  the  apparent 
danger  of  a  traveler  on  the  street,  caused  by  hi* 
horse  becoming  frightened,  must  exercise  ordi- 
nary care  consistent  with  the  safety  of  the  car 
and  his  duties  to  the  passengers  to  stop  the  car 
or  prevent  further  frightening  of  the  horse. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  gg  195-200;  Dec.  Dig.  «=>93.] 

Appeal  firom  Circuit  Conit,  Franklin 
County. 

Action  by  Mrs.  T.  Humphrey  against  the 
Kentucky  Traction  &  Terminal  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  directions. 

Richard  C.  Stoll,  of  Lexington,  Guy  Bilggs, 
of  Frankfort,  and  Wallace  Mulr  and  William 
H.  Townsend,  both  of  Lexington,  for  a.pg^- 
lant.  Scott  &  Hamilton,  of  Frankfort,  for  ap- 
pellee. 

THOMAS,  J.  The  appellee,  with  her  hus- 
band, was  traveling  in  an  open  top  buggy  on 
the  pike  leading  from  Frankfort,  Ky.,  to  Mid- 
way, in  Woodford  county,  Ky.,  and  while  yet 
In  the  corporate  limits  of  the  city  of  Frank- 
fort, and  between  the  arsenal  in  the  city  and 
the  dty  cemetery,  the  horse  attached  to  the 
buggy  in  which  they  were  traveling  became 
frightened  at  the  approach  of  a  car  operated 
by  appellant  on  its  electric  line  of  raUroad 
running  between  Frankfort  and  Lexington, 
Ky.  At  the  point  where  the  accident  occur- 
red, and  some  distance  beyond  it  in  the  di- 
rection from  which  the  car  was  approadUng, 
the  track  of  the  railroad  runs  upon  a  part  of 
the  highway  and  over  its  northern  edge,  leav- 
ing, however,  ample  and  sufficient  space  for 
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the  public  to  travel  over  and  upon  the  high- 
way. According  to  the  testimony  of  appellee 
and  her  witnesses,  the  approach  of  the  car 
was  discovered  by  her  some  100  yards  ahead 
of  where  she  met  it,  and  at  this  time  the 
horse  which  she  was  driving  began  to  scare 
and  frighten  at  the  approach  of  the  car,  which 
she  and  her  witnesses  claim  was  mnning  at 
thatiMirticulftr  place  and  time  at  a  very  rapid 
rate  of  speed.  Her  testimony  shows  that  the 
horse  became  considerably  unruly  and  was 
rearing  up  and  otherwise  manifesting  evident 
fright,  sufficient  to  warn  the  motorman  in 
■diarge  of  the  approaching  car  of  the  prosi)eo- 
tlve  danger  to  the  occupants  of  the  buggy. 
Just  before  the  car  got  even  with  the  horse 
the  latter  made  a  sudden  turn,  throwing  the 
right  front  wheel  against  the  curbing  of  the 
street,  causing  It  to  smash  and  break,  where- 
by the  buggy  at  that  end  on  that  side  fell  to 
the  street  The  husband  was  sitting  on  that 
Bide,  and  the  natural  decline  of  the  buggy 
would  cause  the  body  of  the  appellee  to  be 
precipitated  against  that  of  her  husband,  but 
she  claims  that  either  the  back  or  side  of  the 
buggy  seat  struck  against  her  back,  and  per- 
haps side,  or  rather  the  fall  threw  her  body 
against  these  jmrts  of  the  buggy  and  inflict- 
ed perhaps  some  slight  Injuries.  We  say 
"slight,"  because  the  record  is  perfectly  bar- 
ren of  any  evidence  showing  any  bruises  pro- 
ducing discoloration,  and  there  was  a  total 
absence  of  any  character  of  wound  by  lacera- 
tion, break,  or  otherwise. 

The  evidence  of  appellant,  as  developed  by 
its  witnesses,  considerably  preponderated  to 
the  effect  that,  while  those  In  charge  of  the 
ear  saw  the  buggy  approaching  for  perhaps 
the  distance  claimed  by  appellee  and  her  wit- 
nesses, yet  they  say  that  the  horse  did  not 
begin  to  take  fright  or  to  show  any  evidence 
of  it  until  the  car  was  within  some  25  or  30 
feet  of  the  horse  and  buggy,  and  that  It  was 
running  at  that  time  at  a  rate  of  speed  not 
exceeding  from  four  to  six  miles  per  hour,  and 
that  the  car  was  stopped  as  It  got  somewhere 
about  even  with  the  horse  and  buggy,  where- 
upon the  conductor  Jumped  off  of  the  rear 
end  of  the  car  and  took  hold  of  the  bridle  bits 
of  the  horse,  when  he  soon  became  calm,  and 
the  car  proceeded  down  the  hill  to  the  station 
of  appellant  In  the  dty  of  Frankfort 

The  testimony  seems  to  be  unanimous  to 
the  effect  that  about  the  time  that  the  con- 
ductor took  hold  of  the  horse  the  husband  of 
appellee  got  out  of  the  buggy,  followed  by 
the  appellee,  and  the  appellee  led  the  horse 
bac^  into  Frankfort,  a  distance  of  some  200 
or  300  yards,  and  the  husband  pulled  the 
buggy  down  the  hill  and  carried  It  to  some 
repa^  shop,  where  la  about  two  hours  it 
was  repaired,  and  the  Journey  to  Midway 
was  then  proceeded  with.  The  appellee  re- 
mained at  the  house  of  her  sister  some  four 
or  five  days,  when  she  returned  to  her  home 
in  the  country  near  Frankfort  and  about  four 
weeks  thereafter  she  sent  for  Dr.  Gwlnn,  a 
physician  In  the  neighborhood,  and  he  states 


that  he  found  her  suffering  from  labor  pains. 
About  four  weeks  thereafter,  or  eight  weeks 
after  the  accident,  the  apijellee  gave  birth  to 
a  stUlbom  child,  which  the  doctor  says  ap- 
peared to  be  a  full-developed  one,  but  as  he 
thinks,  had  been  dead  for  some  days  before 
the  miscarriage. 

This  suit  was  filed  In  the  Franklin  dr- 
cult  court  on  December  5,  1913,  seeking  to 
recover  damages  of  the  appellant  In  the 
sum  of  $10,000,  it  being  claimed  that  the  ac- 
ddeut  was  the  result  of  the  negligence  and 
carelessness  of  the  motorman  in  charge  of 
the  car  by  falling  to  comply  with  the  duties 
which  the  law  imposes  upon  railroads,  in- 
cluding electric  railroads,  as  to  travelers 
upon  the  highway  immediately  adjacent  to 
their  tracks,  and  it  is  claimed  that  the  mis- 
carriage was  produced  by  and  resulted  from 
the  injuries  which  plaintiff  claims  to  have 
received.  The  answer  is  a  denial  of  the  al- 
legations of  the  petition  and  a  plea  of  con- 
tributory negligence,  which  plea  was  con- 
troverted, and  upon  the  trial  of  the  case 
there  was  a  verdict  and  Judgment  in  favor 
of  appellee  In  the  sum  of  $1,000,  and,  to  cor- 
rect the  errors  claimed  to  have  been  com- 
mitted by  the  lower  court,  this  appeal  is 
prosecuted. 

[1]  It  will  be  observed  that  this  accident 
occurred  within  the  corporate  limits  of  the 
dty  of  Frankfort  and  on  one  of  its  prlndpal 
streets.  In  such  cases  it  has  been  determin- 
ed many  times  by  this  court  that  It  Is  the 
duty  of  those  in  charge  of  the  car  to  exer- 
cise ordinary  care  to  discover  the  proximity 
of  travelers  upon  the  street  to  Its  track  and 
to  exercise  ordinary  care  to  prevent  injuring 
such  travelers,  whether  by  collision  or  by 
frightening  animals  traveling  upon  the 
street,  causing  them  to  produce  Injuries  to 
their  drivers  or  persons  riding  in  the  vehlde 
being  drawn  by  them.  Moreover,  it  is  the 
rule  that  carriers  must  exercise  ordinary 
care  to  prevent  Injuries  by  frightening  ani- 
mals upon  highways  paralleling  the  rail- 
road track  after  the  fright  of  such  animals 
are  well  discovered  In  rural  districts.  L.  & 
N.  B.  R.  Co.  v.  McCaudless.  123  Ky.  121,  93 
S.  W.  1041,  29  Ky.  Law  Rep.  663;  L.  &  N. 
R.  B.  Co.  v.  Street's  Adm'r,  139  Ky."  186,  129 
S.  W.  670,  139  Am.  St  Rep.  471;  Ky.  Trac- 
tion &  Terminal  Co.  t.  Downing,  152  Ky. 
26,  153  S.  W.  32. 

The  Downing  Case,  supra,  was  one  against 
this  same  appellant  while  operating  Its  car 
by  the  side  of  the  turnpike,  but  not  in  the 
corporate  limits  of  any  city. 

According  to  the  testimony  of  appdlee  and 
her  witnesses,  her  presence  near  to  the  track, 
as  well  as  the  fright  of  her  horse,  not  only 
could  hare  been  seen  by  the  exercise  of  or- 
dinary care  by  the  motorman,  but  same  was 
seen  by  him,  and  he  made  no  effort  to  either 
check  the  speed  of  the  car  or  to  stop  It  before 
the  acddent  happened,  showing  that.  If  her 
testimony  Is  to  be  believed  as  to  the  way  the 
acddent  occurred,  she  would  be  entitled  to 
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recover  trom  the  appellant  whatever  dam- 
ages that  could  be  shown  to  have  proximate- 
ly resulted  from  her  Injuries.    . 

In  an  effort  to  show  that  the  miscarriage 
r«8Ulted  as  a  consequence  of  the  injuries  or 
of  the  frl^t  of  appellee,  she  testified  upon 
the  trial  as  follows; 

"Q.  What  did  you  do  after  you  got  the  whe«l 
on  the  buggy?  A.  Went  on  up  home  and  stayed 
a  few  days.  Q.  To  your  sister's?  A.  Yes,  sir. 
Q.  Three  or  four  days?  A.  Yes,  sir;  and  then 
came  beck  home  agaiUj  and  taken  my  bed.  Q. 
What  was  your  condition?  A.  I  was  in  a  bad 
condition ;  I  was  dust  like  I  am  now.  Q.  In  a 
family  way?  A.  Yes,  sir.  Q.  At  what  period, 
what  month,  how  long?  A.  Six  months.  Q. 
Did  you  suffer  any  after  you  got  back  home? 
A.  Yes,  sir;  off  and  on  all  the  time.  Q.  Did 
you  have  a  doctor?  A.  Yes,  sir;  Dr.  Gwinn. 
0.  Did  he  prescribe  for  you?  A.  Yes,  sir.  Q. 
How  did  you  suffer?  A.  From  labor  pains.  Q. 
What  part  of  your  body  did  they  affect?  A. 
My  back  and  sides.  Q.  Did  you  suffer  in  any 
other  way — anything  else.  Did  you  have  any 
discharges  or  anything  of  that  kind?  A.  Yes, 
sir ;  off  and  on  all  the  time  until  the  baby  was 
bom.  Q.  Describe  to  the  jury  how  frequent — 
was  it  frequent  or  not?  A.  No;  well  a  right 
smart,  too.  Q.  Heavy  or  light?  A.  Heavy  dur- 
ing times.  Q.  What  doctor  did  you  have?  A. 
Dr.  Gwinn.  Q.  Did  he  live  in  the  neighborhood? 
A.  Yes,  sir.  Q.  When  was  the  child  bom?  A. 
The  8tt  of  October.  Q.  Was  it  dead  or  alive? 
A.  Dead;  it  had  done  mortified.  Q.  Describe 
to  the  jury  whether  or  not  you  suffered  much  or 
little?  A.  I  suffered  a  good  deal.  Q.  How 
about  after  that?  A.  I  suffered  with  my  back 
and  sides.  Q.  Have  you  ever  recovered?  A. 
No,  sir ;  my  sides  still  hurts.  Q.  How  soon  aft- 
er the  accident  was  it  before  you  commenced  to 
suffer?  A.  Right  at  onoe.  Q.  Were  you  in  bed 
any  while  you  were  at  your  sister's?  A.  Right 
around  all  the  time  I  was  up  there.  Q.  After 
you  got  hurt?  A.  Yes,  sir ;  all  the  time,  off  and 
on." 

Further  along  in  her  testimony  she  testi- 
fied that  she  continued  to  do  her  household 
work  with  the  assistance  of  some  of  her  chil- 
dren who  were  old  enough  to  help  her,  there 
being  seven,  of  them,  and  that  she  was 
troubled  some  at  that  time  and  on  until  the 
day  of  the  miscarriage  with  swollen  feet  and 
limbs  to  the  extent  of  sometimes  being  un- 
able to  wear  her  shoes.  She  also  testified 
to  having  had  a  miscarriage  in  September, 
1911,  being  twenty-five  months  before  the 
one  complained  of  in  this  suit,  and  at  this 
first  miscarriage  the  child  had  been  conceived 
for  the  normal  length  of  time.  It  was  shown 
by  the  physicians  Who  testified  in  the  case 
that  pregnant  women  are  subject  to  the 
discharges  testified  to  by  appellee  In  that 
particular  stage  of  pregnancy,  and  that  they 
are  also  subject  to  swollen  limbs  and  feet  as 
testified  to  by  her ;  that  these  symptoms  are 
perfectly  natural.  The  physicians  both  for 
appellant  and  appellee  likewise  testify  that 
by  far  tlie  most  general  cause  producing  a 
miscarriage  is  due  to  some  depleted  physi- 
cal condition  of  the  mother,  and  particularly 
to  some  syphilitic  condition  or  to  some  dis- 
ordered condition  of  the  kidneys  or  liver. 
They  furthermore  testify  that  a  blow  or  sud- 
den Jar  (technically  called  trauma)  is  a  very 
rare  cause,  and  that  wherever  It  is  a  pro- 
ducing cause  the  miscarriage  follows  within 


a  few  days  thereafter,  and  especially  so 
when  the  fetus  Is  as  old  as  this  one  was  at 
the  time  of  the  accident  (being  between  six 
and  seven  montlis).  They  further  testify 
that,  when  the  miscarriage  la  produced  by  a 
blow  or  jar,  that  the  fetus  would  necessarily 
die  within  at  least  two  weeks,  after  which 
time  nature  would  begin  its  efforts  to  expel 
it  from  the  mother,  which  it  would  do  with- 
in a  much  shorter  time  than  was  done  in 
this  case.  Indeed,  no  physician  witnesses 
who  testified,  some  of  whom  were  of  long  ex- 
perience, had  ever  met  with  a  case  in  Ids 
practice  wherein  the  fetus  had  been  car- 
ried by  the  mother  without  being  expelled 
sooner  than  was  this  one  by  the  appellee,  al- 
though some  of  them  testified  that  they  bad 
read  in  some  medical  publication  where  the 
contrary  had  been  shown  in  one  or  two  in- 
stances only. 

With  the  record  in  this  condition,  upon  the 
very  vital  Issue  as  to  whether  the  miscar- 
riage was  produced  by  the  accident,  the  ap- 
pellee, through  her  attorneys,  over  the  objec- 
tions of  counsel  for  appellant,  was  permitted 
to  propound  to  her  physician  witnesses  this 
question: 

"Now,  doctor,  assuming  that  woman  in  normal 
health  and  five  or  six  months  pregnant  was  rid- 
ing in  a  buggy,  and  her  horse  became  frightened 
at  the  approach  of  an  interurban  car,  and  the 
horse  turned  around,  crushing  in  the  buggy 
wheels,  the  right  front  wheel,  and  she  was  on 
the  left-hand  side  of  her  husband,  and  he  was 
on  the  right  side,  and  she  was  mashed  backward 
against  the  back  of  the  buggy  and  the  seat  of 
the  buggy,  and  within  a  few  days  or  a  week 
bloody  discharges  began  to  pass  from  her  and 
continued  to  pass  from  her,  and  within  three  or 
four  weeks  a  doctor  was  called  in  to  see  her 
and  there  was  then  symptoms  of  premature 
childbirth,  and  within  sixty  days  after  the  acci- 
dent the  child  was  born  and  it  was  dead,  what 
would  yon  say,  in  the  absence  of  any  other 
cause,  was  the  cause  of  the  death  of  the  child 
and  of  the  premature  birth?" 

To  which  they  would  reply,  In  substance, 
as  follows: 

"There  is  no  question  in  my  mind  but  that  I 
would  attribute  it  to  the  shock  or  fright" 

[2]  Expert  testimony  is  regarded  by  the 
law  as  the  weakest  character  of  testimony. 
It  is  a  species  of  hearsay  testimony  forming 
an  exception  to  the  general  rule  forbidding 
the  Introduction  of  that  character  of  testi- 
mony because  of  the  necessities  of  the  case, 
and  the  tendencies  of  the  courts  are  constant- 
ly Inclining  in  the  direction  of  narrowing  the 
rule  permitting  Its  Introduction,  rather  than 
extending  it  The  expert  witness,  as  latter- 
day  experience  has  taught,  always  cc^ors  his 
testimony  for  the  side  introducing  him,  and, 
indeed,  we  learn  from  the  history  of  the 
country  that  in  great  centers  of  population 
there  exists  experts  following  the  business 
of  iMrtering  their  expert  or  scientific  knowl- 
edge to  the  litigant  who  can  pay  tlie  highest 
price,  and  while  there  Is  nothing  to  show  that 
the  testimony  of  any  of  the  physicians  in  this 
case  was  Infiaenced  by  any  such  considera- 
tions, yet  It  is  because  of  the  existence  of  the 
facts  which  we  have  stated  that  the  rule  of 
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law    permitting    Its    admission    has    been 
brought  to  its  present  condition. 

In  substantiation  of  what  we  hare  said  on 
this  subject  we  read  from  volume  17  of  Cyc. 
267,  as  follows: 

"The  general  uncertainty  and  persistent  dis- 
agreement of  authority  on  many  hnes  of  profes- 
sional and  scientific  inquiry,  the  fact  that  this 
class  of  evidence  deals  so  largely  with  the  prob- 
lematical and  the  conjectural,  and  that  there  are 
other  elements  of  unreliability  arising  from  hu- 
man frailty,  bias,  loyalty  to  one's  employer, 
Sride  of  opinion,  eelf-intcreet,  or  the  beat  engen- 
efed  by  controversy,  which  more  or  less  uncon- 
sciously warp  the  mind  of  the  witness,  even 
without  the  more  vulgar  elements  of  venality 
and  the  absence  of  any  efficient  punishment  for 
perjury,  have  caused  courts  of  the  highest  emi- 
nence to  feel  that  experts  are  frequently  rath- 
er the  hired  advocates  of  the  parties  than  men 
of  science  placing 'their  special  experience  at  the 
service  of  the  cause  of  justice.  Such  courts 
have  naturally  characterized  this  class  of  evi- 
dence unfavorably  and  have  ruled  that  such  evi- 
dence should  be  received  with  'caution,'  'with 
narrow  scrutiny  and  with  much  caution,'  and 
never  receiving  at  all  except  when  absolutely 
secessary." 

Upon  this  question  Judge  Peckham,  speak- 
ing for  the  CJourt  of  Appeals  of  New  York  in 
the  case  of  Roberts  v.  N.  Y.  Elevated  Rail- 
road Co.,  128  N.  Y.  465,  28  N.  B.  486,  13  L. 
E.  A.  499,  says: 

"It  is  none  the  less  conjecture  and  speculation 
because  the  expert  is  wilUng  to  swear  to  his 
opinion.  He  comes  on  the  stand  to  swear  in 
favor  of  the  party  calling  him,  and  it  may  be 
said  he  always  justifies  by  his  works  the  faith 
that  has  been  placed  in  him." 

See,  also,  Smith  v.  Smith,  5  Ky.  Opinions,  722. 

Other  authorities  could  be  cited,  but  we 
deem  it  unnecessary. 

[3]  With  this  character  of  evidence  being 
regarded  by  the  law  as  we  have  stated,  it  Is 
the  more  Important  that  the  circumscribing 
rules  permitting  its  introduction  should  be 
the  more  strictly  enforced.  The  hypothetical 
'Question  grouping  therein  the  facts  forming 
the  premises  upon  which  the  answer  of  the 
witnesses  must  be  based  must  include  no 
facts  not  shown  by  some  of  the  testimony 
to  have  existed;  nor  must  It  omit  any  rel- 
ative fact  shown  by  some  of  the  testimony 
to  have  existed.  This  Is  the  universal  rule, 
and  is  stated  by  Prof.  Greenleaf  in  the  six- 
teenth edition  of  his  work  on  Evidence  (vol- 
ume 1,  i  441k) : 

"It  would  therefore  be  necessary  for  him  [the 
expert],  in  stating  his  opinion,  not  only  to  speci- 
fy the  data  for  it,  but  to  specify  them  bypothet- 
ically ;   i.  e.,  as  only  assumed  by  him  to  exist." 

And  further  on  In  the  same  section: 
"'nius  the  necessity  for  stating  the  data  hy- 
pothetically  arises  because  the  witness  has  no 
personal  knowledge  of  them,  and  because  it  can- 
not before  the  jury's  retirement  be  known  what 
data  they  will  find  to  be  facts,  and  therefore 
what  opinions  are  applicable  to  the  case  as 
found  by  the  jury." 

And  again  In  section  4411 : 

"The  purpose  of  the  hypothetical  presentation 
requires  that  the  data  put  forward  to  serve  as 
premises  should  be  particularized  with  sufficient 
distinctness." 


And  again: 

"An  answer  based  upon  a  portion  of  the  tes- 
timony should  be  treated  upon  the  same  princi- 
ple, and  is  usually  held  improper." 

In  volume  17  of  Cyc.,  supra,  on  page  247, 
the  rule  Is  stated  thus: 

••Hypothetical  conjecture  must  be  based  upon 
facts  as  to  which  there  is  such  evidence  that  a 
jury  might  reasonably  find  that  they  are  estab- 
lished ;  but  it  is  not  necessary  that  the  facts 
should  be  clearly  proven,  or  that  the  exact  lan- 
guage of  the  witness  should  be  shown,  or  that 
immaterial  facts  should  be  covered  by  evidence." 

This  court,  in  the  case  of  Champ  v.  Com- 
monwealth, 2  Mete.  27,  74  Am.  Dec.  388,  upon 
tbe  same  subject  says : 

"Whatever  diversity  of  opinion  there  may 
have  been  in  relation  to  the  admissibility  of 
the  opinions  of  experts  upon  questions  of  art  or 
science,  it  is  agreed  on  all  hands  that  such  opin- 
ions, to  be  admissible,  must  always  be  predicat- 
ed upon  and  relate  to  tbe  facts  established  by 
the  proofs  in  the  case.  Mere  professional  opin- 
ions upon  abstract  questions  of  science,  having 
no  proper  relation  to  the  facts  upon  which  the 
jury  are  to  pass,  evidently  tend  to  lead  their 
minds  away  from  the  true  and  real  points  of 
inquiry,  and  should  therefore  always  be  ex- 
cluded.'' 

In  the  opinion  of  Pannell  v.  Louisville  Tob. 
Co.,  118  Ky.  630,  68  S.  W.  662,  82  S.  W.  1141, 
28  Ky.  Law  Rep.  2423,  this  court  says : 

"The  mere  <q;>inion8  of  witnesses  without  the 
facts  on  which  they  are  based  are  of  very  little 
value." 

And  in  the  case  of  Baxter's  Adm'r  v.  EJaoz, 
44  S.  W.  972,  1»  Ky.  Law  Rep.  1973,  this 
court,  recognizing  the  rule  being  considered, 
says: 

"It  is  not  always  necessary  to  prove  to  a  cer- 
tainty, or  with  any  degree  of  certainty,  that 
certain  facts  exist  before  the  facts  may  he  em- 
braced in  hypothetical  questions,  but  Is  sufficient 
that  all  the  facts  hypothecated  be  proven  by 
some  witness." 

The  rule  was  also  before  this  court  In  the 
case  of  Davis  v.  Commonwealth,  6  Ky.  Law 
Rep.  668,  and  It  is  stated  in  the  syllabus  (the 
opinion  not  being  printed  in  full),  as  we  have 
herein  indicated,  as  follows: 

"The  rule  that  requires  that  hypothetical  ques- 
tions asked  of  experts  shall  be  based  upon  prov- 
ed facts  only  does  not  require  that  the  exact 
language  of  the  witnesses  be  used,  nor  does  it 
require  that  the  questions  shall  be  based  upon 
facts  conclusively  established  by  the  testimony; 
hypothetical  questions  can  be  based  upon  any 
state  of  ^cts  that  any  of  the  testimony  sustains, 
altliongh  there  may  be  conflicting  testimony.' 

From  the  authorities  which  we  have  dted 
and  many  others  which  could  be  cited  it 
will  be  found  that  tbe  rule  requires  the  ex- 
aminer to  incorporate  into  the  hypothetical 
question,  not  necessarily  facts  which  have 
been  conclusively  proven,  but  that  he  must 
incorporate  therein  facts  only  which  the  tes- 
timony tends  to  establish  and  such  as  the 
Jniry  may  be  authorized  under  the  testimony 
to  find.  Nor  can  bis  question  omit  in  Its  in- 
corporation proven  facts,  or  those  which  the 
testimony  tends  to  prove  which  are  material 
and  would  have  a  bearing  upon  the  principal 
tacts  sought  to  be  established  or  refuted. 
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[4, 1]  Applying  this  rule  to  tbe  Instant 
case,  we  And  there  to  be  Incorporated  In  the 
hypothetical  question  the  following,  "assum- 
ing that  a  woman  In  normal  health,"  and 
"within  a  few  days  or  a  week  bloody  dis- 
charges began  to  pass  from  her,"  and,  fur- 
ther, "in  the  absence  of  any  other  cause." 
The  proof  wholly  failed  to  Justify  the  In- 
corporation of  these  statements  in  the  ques- 
tion complained  of.  Indeed,  when  it  was 
stated  therein  as  propounded  "in  the  absence 
of  any  other  cause,"  the  witness  could  not 
possibly  make  any  other  answer  except  the 
one  desired,  which  was  that  the  miscarriage 
was  produced  by  the  accident  and  resulted 
from  It.  There  was  no  proof  in  the  case  that 
the  discharges  had  been  any  other  than  the 
normal  ones  for  a  woman  in  the  then  con- 
dition of  appellee,  and  no  proof  that  the  dis- 
charges were  of  such  an  alarming  character 
as  to  be  "bloody." 

Without  further  elaborating  this  question, 
we  conclude  that  the  error  in  admitting  the 
question  to  be  propounded  as  framed  was 
highly  prejudicial.  Its  effect  was  to  almost 
force  an  answer  from  the  witness  establish- 
ing the  appellee's  cause  of  action,  and  with- 
out which  the  miscarriage  could  not  be  con- 
nected with  the  accident.  Indeed,  the  an- 
swer so  obtained  from  the  witness  complete- 
ly refuted  the  combined  experiences  of  all 
the  physicians  who  testified  in  the  case,  and 
at  once  bridged  the  chasm  separating  the 
reasonable  from  the  almost  unreasonable. 
While  it  is  barely  possible  that  this  miscar- 
riage was  a  part  of  the  fruits  of  the  accident, 
still,  where  the  fact  Is  in  such  doubt,  the  ev- 
idence to  establish  it  should  be  admitted  un- 
der the  acknowledged  safeguards  of  the  law. 
The  court  should  have  sustained  the  objeo* 
tions  to  the  question  as  propounded. 

[•]  Complaint  is  made  of  instruction  No.  1 
given  by  tbe  court,  and  not  without  Justifica- 
tion. It  submitted  to  the  Jury  the  question 
as  to  whether  the  servants  of  the  appellant  In 
chsi'go  of  the  car  were  negligent  in  failing 
to  keep  a  lookout  and  to  stop  the  car,  when 
this  duty  should  have  been  Imposed  by  the 
Instruction  only  on  the  motorman  driving  the 
car.  lioulsvllle  R.  Co.  v.  Gaar,  112  S.  W. 
1130;  C.  ft  O.  Ry.  Co.  v.  Lang  Adm'r,  136 
Ky.  76, 121  S.  W.  993.  But  this  court  has  said 
in  the  case  of  Ky.  Traction  &  Terminal  Co. 
v.  Downing,  supra,  that  under  the  facts  there- 
in, which  are  similar  to  the  ones  in  this  case, 
a  reversal  would  not  be  had  for  this  error. 

[7]  The  instruction,  however,  erroneously 
defined  the  duty  of  the  motorman  in  charge 
of  the  car  after  discovering  the  frie^tened 
condition  of  the  horse.  Upon  this  point  it 
says: 

"Or  by  the  exercise  of  ordinary  care  could 
have  discovered  that  plaintiff's  horse  was  fright- 
ened at  the  approach  of  the  car,  and  she  was  in 
apparent  danger,  and  he  failed  to  have  his  car 
under  reasonable  control,  or  If  said  servant  had 
then  and  conld  by  reasonable  effort  have  stopped 
the  car,"  etc. 


The  error  in  the  instruction  upon  this  point 
consists  in  the  use  of  the  words  "reasonable 
ettort."  It  was  the  duty  of  the  motorman,  aft- 
er discovering  the  apparent  danger  of  appel- 
lee, or  could  have  discovered  it  by  the  use  of 
ordinary  care,  to  have  exercised  ordinary 
care  consistent  with  the  safety  of  the  car  and 
his  duties  to  the  passengers  to  stop  the  car 
or  prevent  further  frightening  of  the  horse. 
Upon  another  trial  the  court  will  give  in  lien 
of  instruction  No.  1  as  follows: 

"The  court  instructs  the  jury  that  it  was  tbe 
dnty  of  the  motorman  in  charge  of  the  car  of  the 
defendant  upon  the  occasion  in  question  to  keep 
a  lookout  for  travelers  on  the  street  in  close 
proximity  to  its  cars,  and  to  have  said  car  un- 
der such  control  that  it  could  be  stopped  within 
a  reasonable  time  after  the  discovery,  by  ordi- 
nary care,  of  the  peril,  if  any,  to  travelers  upon 
the  streets  by  reason  of  horses  becoming  fright- 
ened at  the  approach  of  the  car ;  and  the  court 
instructs  the  Jury  that,  if  they  helieve  from  the 
evidence  that,  while  plaintiff,  on  the  occasion  in 
question,  was  passing  along  East  Main  street. 
in  Frankfort,  Ky.,  riding  in  a  buggy,  to  which 
a  horse  was  attached,  and  the  horse  became 
frightened  at  the  approach  of  the  car  in  charge 
of  the  motorman,  and  after  he  discovered,  or  by 
the  exercise  of  ordinary  care  could  have  discov- 
ered, that  plaintiff's  horse  was  frightened  at  tbe 
approach  of  the  car,  and  she  was  in  apparent 
danger,  and  he  failed  to  have  his  car  under  rea- 
sonable control,  and  he  negligently  failed  to  exer- 
cise ordinary  care  consistent  with  the  safety  of 
the  passengers  on  the  car  to  stop  the  car,  or  to 
slow  same  down,  and  continued  to  negligently 
move  the  car  towards  the  horse  and  buggy  in 
which  plaintiff  was  riding,  thereby  causing  the 
horse  to  said  baggy  to  scare  and  frighten,  or 
turn  aaid  buggy  around,  thereby  causing  plain- 
tiff to  be  frightened,  shocked,  or  severely  thrown 
against  the  buggy  and  injuring  her,  the  law  is 
for  the  plaintiff,  and  the  jury  should  so  find : 
but,  unless  the  jury  should  so  believe,  the  law 
is  for  the  defendant,  and  the  jury  should  bo 
find." 

For  tbe  errors  Indicated,  the  Judgment  Is 
reversed,  with  directions  to  proceed  consis- 
tent witb  this  opinion. 


STRATTON  et  al.  v,  WILSON. 
(Court  of  Appeals  of  Kentucky.    Feb.  24,  1916.) 

UXECUTOBS      AMD      ADIUNISTKATOBS      €=>296 — 

Suit  bt  Heir— Ordeb  of  Distbibutiopj. 
In  a  suit  under  Civ.  Code  Prac.  i  428,  by 
an  heir  for  the  settlnnent  of  the  estate,  where 
the  answer  of  the  administratrix  showed  that 
there  were  no  debts  duo  by  the  estate,  an  order, 
directing  her  to  make  a  partial  distribution  by 
delivering  to  plaintiff  certain  bonds  designated 
in  the  order,  made  before  the  report  of  the  com- 
missioner had  been  confirmed — or  any  order  de- 
termining the  amount  in  her  hands  for  distn- 
hution  had  been  made,  although  not  made  until 
after  nine  months  from  her  qualification,  was 
not  prejudicial  to  her,  and  was  properly  made. 

ni3d.  Xote. — ^For  other  oases,  see  Executors  and 
Administrators,  Cent.  Dig.  §g  1185-1198;  Dec. 
Dig.  «=>2fl6.] 

Appeal  from  Circuit  Court,  Oldham  County. 

Suit  by  Ada  Stratton  Wilson  against 
Julia  E  Stratton,  administratrix,  and  others. 
From  an  order,  directing  the  administratrix 
to  make  partial  distribution  of  the  estate  by 
delivering  to  plaintiff  certain  bonds  desig- 


4=3For  other  cases  see  sam*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Oigeats  and  IndexM 
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nated  In  the  order,  defendant  administratrix 
appeals.     Affirmed. 

See^  also,  168  Ky.  176,  181  S.  W.  982. 

Keith  Ia  Bullitt  and  Brace  &  Bullitt,  aU 
of  I<oiil8yille,  and  R.  T.  Crowe,  of  La  Orange, 
for  appellant  Davis  &  Davis,  of  LonlsvlUe, 
D.  H.  French,  of  La  Orange,  and  John  J, 
Davis  and  Summers  Davis,  both  of  Louis* 
vllle,  for  appellee. 

CARROLL,  7.  WUton  A.  Stratton  died  in- 
testate on  October  18,  1913,  leaving  as  his 
only  hein  at  law  his  widow,  the  appellant, 
and  his  niece,  the  appellee.  On  November 
19tli  the  widow  qnallfled  as  administratrix 
of  his  estate,  and  in  April,  1914,  the  appellee, 
his  niece,  brought  this  suit  against  the  ad- 
ministratrix to  settle  the  estate  of  the  de- 
cedent. The  personal  estate  consisted  of 
bonds  of  the  value  of  more  than  $180,000, 
and  at  the  time  the  suit  was  brought,  or  at 
any  rate  when  the  answer  of  the  administra- 
trix was  flled,  there  were  no  debts  due  by 
the  estate.  After  tlie  answer  was  flled  the 
actlMi  was  referred  to  the  commissioner  for 
the  purpose  of  settling  the  accounts  of  the 
administratrix,  and  it  seems  that  the  comr 
mlssloner  flled  a  report,  but  It  is  not  in  the 
record.  In  February,  1916,  thei  court  en- 
tered an  order,  directing  the  administratrix 
to  make  a  partial  distribution  of  the  estate 
by  ddlverlng  to  the  appellee  certain  bonds 
designated  in  the  order  and  aggregating  in 
value  about  $70,000.  From  the  order  direct. 
Ing  this  partial  distribution  the  administra- 
trix appeals,  and  asks  a  reversal  on  the 
ground  that  the  order,  directing  the  pay- 
ment of  his  money  before  the  report  of  the 
commissioner  had  beoi  confirmed  or  an  or- 
der made  determining  the  amount  In  the 
bands  of  the  administratrix  for  distribution, 
was  prematnre. 

The  appellee  had  the  right  nnder  the  Oode 
(Civ.  Code  Prac.  i  428)  to  bring  a  suit 
for  a  settlement  of  the  estate,  and  the  order 
of  court,  directing  the  administratrix  to  de- 
liver to  her  the  txmds  mentioned,  was  not 
made  until  after  the  expiration  of  nine 
months  from  the  qnallflcation  of  the  adminis- 
tratrix. The  answer  of  the  administratrix, 
which  was  flled  in  May,  1914,  admitted  that 
all  debts  of  the  estate  and  funeral  expenses 
had  been  paid,  and  also  that  there  were  no 
unsettled  claims  against  the  estate  known  to 
the  administratrix.  Under  these  circum- 
stances we  do  not  see  how  the  administratrix 
was  prejudiced  by  the  order  of  distribution. 
It  left  in  her  hands  $40,000  or  more  after 
setting  apart  to  her  an  amount  equal  to  the 
sum  ordered  to  be  paid  the  appellee,  and  it 
is  very  plain  from  the  brlefii,  as  well  as  the 
record,  that  there  were  no  del>ts  or  demands 
of  any  sort  or  character  against  the  estate 
that  could  amount  to  anything  like  the  snm 
left  in  the  hands  of  the  administratrix  in  ex- 


cess of  an  amount  eqtal  to  what  was  direct- 
ed to  be  paid  the  appellee^ 

When  nine  months  have  expired  from  the 
date  of  the  qnallflcatlon  of  a  personal  repre* 
sentative,  and  there  are  no  debts  or  demands 
asserted  against  the  estate,  there  is  no  rea- 
son why  he  should  not  be  required,  in  a  suit 
brought  for  a  settlement  of  the  estate,  to 
pay  over  to  the  heirs  the  shares  to  which 
they  are  entitled,  and  certainly  there  can  be 
no  objection  to  a  proceeding  like  tills  when 
there  is  left  in  the  hands  of  the  personal 
representative  for  the  purpose  of  paying  the 
cost  of  administration  and  any  debts  against 
the  estate  that  might  arise  a  sum  largely  in 
excess  of  any  debts  or  expenses  that  conld 
possibly  be  asserted  against  the  estate.  The 
administratrix  evidently  felt  very  sure  that 
the  amount  in  her  hands  for  the  purpose  of 
paying  debts  was  amply  sufficient  for  that 
purpose,  or  else  she  would  have  required  a 
refunding  bond. 

The  judgment  Is  affirmed. 


GILBERT  et  al.  v.  PARROTT. 
(Coart  of  Appeals  of  Kentucky.    Feb.  22,  1916.) 

1.  BOUNDABIES  «=>7  —  DESCBIPTION  — iCON- 
BTBUCTION. 

In  1830  R.  conveyed  land  to  H.  described 
as  beginning  at  the  beech  in  the  upper  corner 
of  land  then  owned  by  H.,  thence  east  80  poles, 
south  250  poles,  and  west  80  poles  to  another 
line  of  land  formerly  owned  by  H.,  thence  to 
the  beginning  and  containing  about  100  acres. 
Land  had  previously  been  conveyed  to  H.  by  a 
deed  which  described  the  boundary  as  running 
to  a  poplar  and  lynn,  "thence  N.  87  B.  40  poles 
to  a  beech,"  and  it  was  claimed  by  defendant 
that  the  beech  mentioned  was  the  beginning  'cor- 
ner of  the  land  described  in  the  R.  deed.  Plain- 
tiffs, claiming  under  the  R.  deed,  claimed  that 
the  beech  in  H.'s  upper  comer  mentioned  was 
about  100  poles  from  the  poplar  and  l^nn  cor- 
ner and  on  a  bearing  of  about  north  35  degrees 
east  from  it.  This  would  make  the  R.  land  con- 
tain something  like  150  acres,  and  would  leave 
a  strip  between  the  R.  land  and  the  land  pre- 
viously conveyed  to  H.  There  was  parol  testi- 
mony that  H.  claimed  this  point  as  his  upper 
beech  corner,  but  no  beech  was  located  there, 
or  had  been  for  30  years,  and  there  was  nothing 
to  indicate  that  there  ever  was  a  beech  there, 
while  beeches  located  north  87  east  40  poles 
from  the  poplar  and  lynn  comer  were  marked  as 
comer  trees.  Held,  that  the  beginning  comer  of 
the  R.  deed  was,  as  contended  by  defendant,  at 
these  beeches. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  J{  68-^5;    Dec.  Dig.  «=37.] 

2.  BoUNDAEiES  ®=>3— Relative  Impobtancx 
OF  Conflicting  Eisuents— Natubal  Ob- 
jects. 

In  construing  deeds  and  in  locating  lines 
and  corners  in  the  description  of  the  land  con- 
veyed, courses  and  distances  surrender  to  natu- 
ral objects. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §f  8-41;  Dec.  Dig.  «s>3.] 

3.  BOtTNDABIBS  «=>7— ReLATIVX  IlCPOBTANCK 
OF  CONFLICTINO  El.EItENTS  —  NaTUBAIi  OB- 
JECTS. 

For  the  rule  that  natural  objects  control 
over  courses  and  distances  to  apply  the  natural 
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object  mentioned  In  the  deed  must  first  be  defi- 
nitely located,  and  where  there  is  a  dispute  as  to 
its  location  and  the  proof  shows  two  or  more 
natural  objects  which  might  fill  the  designation, 
that  one  is  to  be  accepted  which  appears  to 
carry  out  the  intention  of  the  parties  m  making 
the  d,eed  and  which  most  nearly  conforms  to  the 
courses  and  distances  as  well  as  to  the  quantity 
of  land  proposed  to  be  conveyed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  5S-65;    Dec.  Dig.  <S=»7.] 

4.  PuBUo  Lands  «=3ll3— Patents  to  Lands 
PBBVionsi.T  Patented, 

A  patent  to  land  in  so  far  as  it  affected 
land  previously  patented  by  another  patentee 
was  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  313;   Dec.  Dig.  «=»113.] 

5.  Advebse  Possession  €=9103 — E!xtent  of 
Possession  tindeb  Conveyance. 

While  an  actual  occupant  of  a  portion  of 
land  under  a  deed  may  thereby  have  construc- 
tive possession  to  the  well-defined  and  marked 
boundaries  of  the  entire  tract,  so  as  to  bold  all 
of  it  adversely,  this  constructive  possession  can- 
not be  extended  beyond  the  boundaries  of  the 
tract,  so  as  to  include  lands  subsequently  pur- 
chased by  the  occupant  from  a  different  vendor 
having  a  different  chain  of  title;  and  to  give 
title  by  adverse  possession  to  such  tract  there 
must  be  an  actual  possession  of  some  portion 
of  it,  claiming  all  of  it  to  its  well-defined  and 
marked  boundary,  for  the  statutory  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  590-594;  Dec.  Dig.  ©=» 
103.] 

6.  Adverse  Possession  $s>71  —  E<xtient  of 
Possession  dndeb  Conveyance. 

Deeds  purporting  to  convey  500  acres  of 
land,  bat  not  describing  any  land  and  not  ac- 
knowledged by  anybody,  were  not  deeds  to  land 
with  any  definite  boundary,  and  could  serve  no 
purpose,  except  to  make  on  occupancy  thereun- 
der one  under  color  of  title,  and  perhaps  to  con- 
stitute evidence  as  against  the  grantors. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f{  415-429;  I>ec.  Dig.  ®=> 
71.] 

7.  Atpeal  and  Ebbos  ^=>1029  —  Harmless 
Ebbob— Ebbobs  Affecting  Paett  Not  En- 
titled TO  liEcovEB— Advebse  Possession, 

Instructions  attempting  to  submit  the  ques- 
tion of  title  by  adverse  possession,  though  er- 
roneous in  that  they  failed  to  define  adverse  pos- 
session as  being  the  actual  occupancy  of  some 
portion  of  the  land  and  claiming  it  to  a  well- 
defined  marked  boundary  line,  was  not  prejudi- 
cial where  plaintiffs  in  no  view  of  the  case  show- 
ed title  to  the  land  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4035,  4036;  Dec.  Dig.  <&=> 
1029.] 

8.  Trespass  «=!»1&— Title  to  Support  Ac- 
tion—Defects IN  Defendant's  Title. 

Plaintiffs,  suing  for  trespass  on  land  to 
which  they  claimed  title  must  succeed  on  the 
strength  of  their  own  title,  and  the  defects,  if 
any,  in  defendant's  title,  could  not  avail  them. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §|  18-31 ;  Dec  Dig.  (3=»19.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  Mary  Gilbert  and  others  against 
Charles  Farrott.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Black,  Black  &  Owens,  of  Barbourvllle, 
and  J.  P.  Hobson  &  Son,  of  Frankfort,  for 
appellants.  X  M.  Robsion,  of  Barbourvllle, 
for  appellee. 


THOMAS,  J.  About  30  years  ago,  the  ex- 
act date  not  being  shown  by  the  record,  Wal- 
lace Gilbert  died  Intestate,  residing  In  Knox 
county,  Ky.  He  left  surviving  him  as  his 
only  heirs  the  appellants,  Mary  J.  Gilbert, 
his  widow,  Samuel  J.  Gilbert,  John  Gilbert, 
Susan  Gilbert,  and  Miary  J.  Blacfk  (n6e 
Gilbert).  The  latter  Is  the  wife  of  appel- 
lant James  T.  Black.  It  Is  claimed  in  the 
petition  that  at  the  time  of  the  death  oC 
Wallace  Gilbert,  he  was  the  owner  of  a 
tract  of  land  In  Knox  county,  situated  on 
Big  Richland  creek  and  described  as  follows: 

"Beginning  at  a  beech  in  the  upper  comer  of 
land  now  owned  by  Peter  Hammons;  thence 
east  80  poles  to  a  stake;  thence  south  250 
poles  to  a  stake ;  thence  west  80  poles  to  anoth- 
er line  of  land  formerly  owned  by  the  said  Ham- 
mons; thence  to  the  beginning  and  containing 
about  100  acres." 

As  the  heirs  of  this  land  the  appellants 
filed  this  suit  In  the  Knox  circuit  court  on 
the  19th  day  of  May,  1911,  against  appellee, 
Charles  Parrott,  in  which  they  allege  that 
the  defendant  had  committed  trespasses  up- 
on said  tract  of  land  by  going  thereon  and 
cutting  timber  and  appropriating  it  to  his 
own  use,  and  alleging  that  the  amount  of 
timber  so  taken  was  $300,  for  which  they 
prayed  judgment  against  him.  The  answer 
is  a  traverse  of  the  i>etition  and  especially 
so  as  to  the  plaintiffs'  ownership  of  the  land 
from  which  the  timber  was  tak«i,  and  In  a 
second  paragraph  it  is  alleged  that  the  de- 
fendant was  himself  the  owner  of  the  land 
from  which  he  took  the  timber,  both  by  title 
from  the  commonwealth  and  by  adverse  pos- 
session. These  allegations  were  denied  and 
upon  the  trial,  In  which  a  great  deal  of  tes- 
timony was  taken,  the  Jury  returned  a  ver- 
dict for  the  defendant,  and,  c(»nplalnlng  of 
this,  this  appeal  is  prosecuted. 

Miany  errors  are  urged  before  us  as 
grounds  for  a  reversal,  but  according  to  the 
view  which  we  take  of  this  record,  a  num- 
ber of  them  will  not  require  consideration. 

In  an  effort  to  establish  their  title  to  the 
tract  of  land,  the  plaintiffs  introduced  a 
patent  Issued  by  the  commonwealth  of  Ken- 
tucky to  William  North  on  the  1st  day  of 
June,  1797,  which  patent  covered  a  surrey 
supposed  to  contain  5,000  acres.  For  sev- 
eral years  after  the  Issuing  of  such  patent, 
the  patentee.  North,  failed  to  pay  taxes  on 
the  land,  and  for  the  purpose  of  collecting 
the  unpaid  taxes  2,600  acres  of  this  tract 
was  sold  on  the  23d  day  of  November,  1S04, 
by  the  then  register  of  the  land  office,  John 
Adair,  at  which  sale  one  John  BaUlnger  be- 
came the  purchaser  of  the  2,600  acres  sold. 
He  assigned  his  bid  to  one  John  Logan,  and 
the  latter  again  assigned  It  to  one  John  Rl- 
gal,  and  on  September  2,  1817,  John  W.  Fos- 
ter, who  was  then  register  of  the  land  of- 
fice of  the  state  of  Kentucky,  executed  a 
deed  to  John  Rlgal  tm  the  2,500  acres  of 
land,  and  the  tract  of  land  involved  in  this 
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suit  is  a  part  of  this  2,500  acres.  Jobn  Bi- 
gal  deeded. to  Peter  Hammona  the  tract  of 
land  In  controversy  on  the  28th  day  of  June, 
1830,  and  the  description  In  such  deed  Is  ex- 
actly as  It  Is  In  the  petition  as  copied  abova 
Previous  to  the  execntlon  of  this  deed  from 
John  Rigal  to  Peter  Hammons,  the  latter 
Imd  purchased  other  lands  from  Henry 
Banks,  which  adjoined  the  Rlgal  land  on  the 
west.  This  deed  from  Banks  to  Hammons 
was  of  date  December  6,  1824,  and  the  de- 
scription of  the  land  therein  Is  as  follows: 

"Begmning  at  a  hickory  and  running  thence 
42  E.  50  poles  to  another  hickory ;  thence  N. 
24  E.  32  poles  to  a  stake;  thence  N.  15  E. 
86  poles  to  a  stake ;  thence  N.  25  W.  112  poles 
to  a  poplar  and  lynn ;  thenoe  N.  87  M.  40  pole* 
to  a  beech;  thence  S.  8  E.  157  poles  to  a  stake ; 
thence  to  the  beginning;  thence  from  the  pop- 
lar and  lynn  N.  267  poles  to  a  stake ;  thence  E. 
20  poles  to  a  stake;  thence  S.  2  E.  264  poles 
to  a  artake  called  for  In  the  above  square  on  the 
beginning  of  the  same." 

It  will  be  noticed  that  the  fifth  call  in 
the  deed  of  Banks  to  Hammons  reads,  "thence 
north  87  east  40  poles  to  a  beech,"  and  the 
sncceedlng  or  sixth  call  Is,  "thence  south  8 
degrees  east  157  poles  to  a  stake,"  followed 
by  the  last  call,  running  to  the  beginning. 
It  will  also  be  noticed  that  in  the  Banks  deed 
tbere  is  a  second  tract  of  land  conveyed  to 
Hammons  beginning  at  the  "poplar  and  lynn 
comer"  mentioned  in  the  first  tract  describ- 
ed in  that  deed. 

[1]  This  controversy  arises  principally 
over  the  location  of  the  beginning  point  in 
the  description  of  the  land  conveyed  on  June 
28,  1830,  by  John  Rigal  to  Peter  Hammons. 
This  point  is,  as  will  be  seen  from  the  Rlgal 
deed,  "at  a  beech  in  said  Hammons'  upper 
comer,"  and  it  is  the  contention  of  the  de- 
fendant that  this  point  is  at  the  termtnation 
of  the  fifth  call  of  the  Banks  deed  running 
from  the  popJor  and  lynn  comer  north  87, 
east  40  poles  to  a  beech,  and  this  beech 
corner  constituted  "said  Hammons'  upper 
comer" ;  while  it  is  the  contention  of  plain- 
tiffs that  the  "beedb  in  said  Hammons'  up- 
per corner,"  constituting  the  beginning  point 
of  the  description  in  the  Blgal  deed,  is  lo- 
cated something  like  100  poles  from  the 
poplar  and  lynn  comer  and  <m  a  bearing  of 
about  north  35  degrees  east  from  it.  So 
that  to  reach  the  point  contended  for  by  ap- 
pellants as  being  the  beginning  beech  corner 
of  the  Rlgal  deed,  the  fifth  call  in  the  Banks 
deed.  Instead  of  reading  as  above,  would 
have  to  read,  "thence  north  35  east  100  poles 
to  a  beech ;"  and  to  thus  locate  the  beginning 
comer  of  the  Rlgal  deed  would  make  the 
tract  of  land  conveyed  by  Rlgal  to  Hammons 
contain,  instead  of  100  acres,  something  like 
150  acres.  It  would  furthermore  leave  a 
strip  of  land  between  the  Banks  tract  con- 
veyed to  Hammons  in  1824,  and  the  tract 
conveyed  by  the  Rigal  deed  to  Hammons  in 
1830,  which  is  contrary  to  the  plain  Inten- 
tion manifested  by  the  Rlgal  deed  when  In 
the  third  call  thereof  it  runs  "80  poles  back 


to  Hammons,"  and  In  the  fourth  call,  "from 
that  point  to  the  beginning,"  which  is  the 
"beech"  In  said  "Hammons'  upper  comer"; 
for,  there  Is  nowhere  shown  that  Hammons 
ever  had  .by  any  conveyance  any  upper  beech 
comer,  except  the  one  located  "north  87  de- 
grees east  40  poles  from  the  pop2ar  and  lynn 
comer"  in  the  Banks*  deed. 

[2, 3]  It  is  the  well-settled  rule  that  in 
construing  deeds  and  in  locating  lines  and 
comers  in  the  description  of  the  land  con- 
veyed courses  and  distances  surrender  to 
natural  objects.  Devlin  on  Deeds,  f  1029; 
Dupoyster  v.  MlUer,  160  Ky.  780,  170  S.  W. 
182.  But,  for  this  rule  to  find  application, 
the  natural  object  mentioned  in  the  deed 
must  first  be  definitely  located,  and  where 
there  Is  a  dispute  as  to  the  location  of  this 
natural  object  and  the  proof  shows  two  or 
more  natural  objects  which  might  fill  the 
designation  that  one  is  to  be  accepted  which 
appears  to  carry  out  the  intention  of  the 
parties  in  making  the  deed  and  which  most 
nearly  conforms  to  the  courses  and  distances, 
as  weU  as  conforms  to  the  quantity  of  land 
proposed  to  be  conveyed.  There  is  some  tes- 
timony in  behalf  of  plaintiffs  tending  to 
show  that  Peter  Hammons  claimed  his  up- 
per beech  comer  (being  the  beginning  cor- 
ner of  the  Rigal  deed)  to  be  located  at  the 
point  contended  for  by  them;  but  this  tes- 
timony rests  entirely  in  parol,  and  to  so  lo- 
cate that  comer  would  not  only  do  violence 
to  the  manifest  intention  of  the  parties  to 
the  Rlgal  deed,  wherein  it  Is  to  be  gathered 
therefrom  that  the  last  call  should  be  in  the 
line  of  Peter  Hammons,  but  it  would  also  be 
doing  violence  to  the  other  calls  in  that  deed 
and  result  in  conveying  at  least  50  per  cent 
more  land  than  therein  expressed.  Moreover 
it  is  shown  indisputedly  by  the  testimony 
that  there  is  no  beech  located  at  the  point 
contended  for  by  plaintiffs,  nor  has  there 
been  one 'for  more  tlian  30  years,  if  then; 
nor  is  there  any  stump  or  other  indication 
of  any  beech  having  ever  been  located  there. 
It  is  true  that  something  like  8  or  10  poles 
sonth  of  that  point  there  is  a  standing 
beech,  and  another  one  down,  but  these 
beeches  were  in  a  conditional  line,  which  for 
many  years  had  been  the  agreed  line  between 
Peter  Hammons  and  Jerry  Hammons,  and 
so  far  as  we  are  able  to  detect  has  nothing 
to  do  with  this  controversy  more  than  a  cir- 
cumstance to  show  that  these  beeches  do 
not  form  the  beginning  comer  of  the  Rigal 
deed,  and  therefore  do  not  constitute  the 
beech  comer  contended  for  by  plaintiffs. 

We  are  not  inclined  to  allow  this  oral  tes- 
timony, weakened  as  It  is  by  the  absence  of 
any  growing  beeches,  or  indications  of  same, 
to  locate  the  beginning  beech  corner  of  the 
Rlgal  deed  so  at  variance  with  the  course  and 
distance  of  the  fifth  call  In  the  Banks  deed 
from  the  poplar  and  lynn  corner  in  that  deed. 

At  the  point  where  there  is  a  standing 
beech  and  another  <aie  down,  mariu  are  ta 
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be  found  on  them,  but  this  cannot  be  accept- 
ed as  fixing  the  beginning  comer  of  appel- 
lants' land,  not  only  because  of  the  condi- 
tional line  between  Jerry  and  Peter  Uam- 
unons,  hereinbefore  mentioned,  causing  these 
trees  to  be  marked,  but  because  of  other  con- 
veyances made  as  shown  by  the  record,  but 
not  necessary  to  consider  In  the  determina- 
tion of  this  case,  as  they  do  not  relate 
thereto. 

The  beeches  designated  as  being  located 
"north  87  east  40  poles"  from  the  poplar  and 
lyytn  comer  In  the  Banks  deed,  are  marlced, 
not  only  as  line  trees,  but  comer  trees. 

From  the  testimony  in  the  case  and  govern- 
ed by  the  rules  of  law  for  the  Interpretation 
of  deeds,  we  are  thoroughly  convinced  that 
the  beginning  comer  of  the  Rlgal  deed,  de- 
scribing the  land  claimed  by  the  plalntifTs  in 
their  petition.  Is  as  contended  for  by  the  de- 
fendant, which,  being  so,  would  leave  the 
land  upon  which  the  trespasses  complained 
of  entirely  without  the  boundary  of  plaln- 
tifTs. 

It  Is  claimed,  however,  that  in  1871 
Wallace  Gilbert  purchased  from  the  heirs  of 
W.  P.  Hale  their  Interest  in  lands  covered  by 
a  patent,  obtained  by  Hale  in  1869,  for  500 
acres,  which  covers  the  land  lying  north  of 
the  100  acres  described  in  the  petition  as 
herein  determined,  and  that  because  of  this 
purchase,  as  well  as  the  contention  hereinbe- 
fore considered,  their  claim  extended  suf- 
ficiently north  of  the  Rlgal  tract  to  cover  the 
land  In  controversy  from  which  the  timber 
was  taken  by  defendant,  and  that  they  are 
therefore  entitled  to  recover. 

[4-6]  In  reply  to  this  it  may  be  said: 
Blrst,  that  it  is  extremely  doubtful  If  this 
Hale  patent  covers  any  part  of  the  land  al- 
leged to  have  been  trespassed  upon;  and, 
second,  the  Hale  patent.  In  so  far  as  it  seeks 
to  affect  the  land  tn  controversy,  is  void,  as 
the  land  at  that  place  had  been  previously 
I>atented  by  William  North,  as  hereinbefore 
seen;  third,  there  Is  no  testimony  that  there 
has  ever  been  an  actual  settlement  by  the 
Gilberts  upon  any  part  of  this  Hale  patent, 
and  under  a  well-settled  rule  their  actual 
possession  under  the  Rlgal  deed  could  not  ex- 
tend their  constructive  possession  beyond  the 
lK)undarles  thereof  to  the  lines  of  another, 
and  different  survey  acquired  at  a  different 
time  and  from  different  parties.  An  actual 
occupant  of  a  portion  of  the  land  may  there- 
by have  constructive  possession  to  the  well- 
defined  and  marked  boundaries  of  the  entire 
tract  so  as  to  hold  all  of  it  adversely,  but  this 
constructive  possession  cannot  be  extended 
beyond  the  boundaries  of  the  tract  so  as  to 
include  land  subsequently  purchased  by  the 
occupant  from  a  different  vendor  and  havtog  a 
different  chain  of  title.  To  give  title  by  adverse 
possession  of  the  latter  tract  there  must  have 
been  an  actual  possession  of  some  portion  of 
It  Claiming  all  of  it  to  Its  well-defined  and 


mariied  boundary  for  the  statutory  period. 
Trimble  v.  Smith,  7  Ky.  (4  Bibb)  257:  Smith 
V.  Mltchel,  1  A.  K.  Marsh.  207;  Wilson  v. 
Stivers,  34  Ky.  (4  Dana)  634;  Jones  v.  Mc- 
Cauley,  63  Ky.  (2  Duv.)  16;  Swafford  v. 
Herds'  Adm'r,  65  S.  W.  808,  28  Ky.  Law  Rep. 
1566;  Hendrickson  v.  Llnville,  104  S.  W. 
688,  31  Ky.  Law  Rep.  967 ;  Goff  v.  Low,  107 
S.  W.  794,  32  Ky.  Law  Rep.  1008 ;  Brown  r. 
Wallace,  116  S.  W.  764 :  Steele  v.  Bryant,  132 
Ky.  569,  lie  S.  W.  755 ;  Charlerol  Timber  & 
Oannel  Coal  Co.  v.  Licking  Coal  &  Lumber 
Co.,  116  S.  W.  682;  Bowling  v.  Breathitt 
Coal,  Iron  &  Lumber  Co.,  134  Ky.  248,  120 
S.  W.  317.  Moreover,  the  writings  obtained 
from  the  heirs  of  Hale  by  Wallace  Gilbert, 
purporting  to  convey,  describe  no  lands,  nor 
are  any  of  them  acknowledged  by  anyl)Ody. 
They  cannot  in  any  sense  be  construed  to  be 
deeds  to  land  with  any  defined  boundary,  and 
the  only  purpose  which  they  can  serve  would 
make  an  occupancy  under  them  be  with  color 
of  title  and  would  perliaps  be  evidence  as 
against  the  Hale  heirs  in  a  contest  between 
them  and  Gilbert,  or  his  heirs. 

[7,1]  The  lnstmcti(Bi8  of  the  court,  in  so 
far  as  they  attempted  to  submit  to  the  jury 
title  by  adverse  possessicHi,  were  erroneous, 
In  that  they  failed  to  define  adverse  posses- 
sion as  t>elng  an  actual  occupancy  of  some 
portion  of  the  land  and  "claiming  It  to  a 
.well-defined  marked  boundary  line."  Ttxe 
quoted  clause  was  omitted  tiom  the  instruc- 
tions, which  was  clearly  erroneous.  How- 
ever, having  readied  the  conclusion  that 
plaintiffs  in  no  view  of  the  case  showed  title 
to  the  land  in  controversy,  the  error  in  the 
instruction  was  not  prejudicial  to  them,  and 
this  fact  also  renders  It  unnecessary  to  con- 
sider the  title  of  the  defendant,  under  the 
well-recognized  doctrine  that  In  cases  of  this 
character  the  plaintiff  must  succeed  on  the 
strength  of  his  own  title.  Whatever,  there- 
fore, may  be  the  defects.  If  any,  in  the  de- 
fendant's title  to  the  premises  trespassed  up- 
on, It  cannot  avail  the  plaintiffs  In  this  suit. 

It  results,  therefore,  that  the  Judgment  is 
correct,  and  it  is  affirmed. 


MONTAHAN  v.  CITT  OF  LANCASTER. 

(Court  of  Appeals  of  Kentucky.    Feb.  24,  1916.) 

Mechanics'  Liens  ^=5>111— Right  to— Sub- 
coNTBACTORS— Default  bt  Pbincipal  Con- 

TBACTOB. 

Where  the  original  contractor  completes  the 
work  in  accordance  with  the  contract,  the  prop- 
erty owner  is,  though  he  may  have  [>aid  the  con- 
tractor, liable  to  mechanics,  materialmen,  and 
subcontractors,  who  have  observed  the  statutory 
requirements  for  the  amount  of  theb  claim 
equal  to  the  contract  price,  but  where  .the  im- 
provement is  not  in  accordance  with  the  con- 
tract, the  owner  is  liable  to  them,  to  the  extent 
of  the  reasonable  value  of  the  improvement,  and 
he  cannot  set  off  any  claim  for  damages  he  might 
have  against  the  original  contractor  for  failnre 
to  perform  the  work,  although  the  claims  of  such 
subcontractors,  etc.,  will  be  al>ated  to  the  ex- 
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tent  the  owner  was  damaged  by  titeir  failure  to 
perforin  their  contracts  with  the  ordinal  con- 
tractor, while  if  the  improvement  is  wholly 
wortUess,  the  owner  is  not  liable,  and  in  any 
case  the  owner  may  have  an  abatement  of  the 
claim  of  the  subcontractor,  etc.,  to  the  extent 
he  sustains  damages  for  a  subcontractor's  fail- 
ure to  perform  the  contract.  Hence  where  a  fil- 
ter plant  was  wholly  worthless  to  a  city  by  rea- 
son of  the  failure  of  the  contractor  and  sub- 
contractors to  comply  with  the  contract,  the 
city,  which  engaged  the  work,  is  not  liable,  and 
that  it  had  paid  part  of  the  purchase  price  to 
the  original  contractor  does  not  create  any  lia- 
bility. 

[EM.  Note. — ^For  other  cases,  see  Mechanics' 
laens.   Cent  Dig.  iS  144-146;  Dec.  Dig.  ®=» 

Appeal  from  Circuit  Court,  Garrard  County. 

Action  by  P.  U.  Monyahan  against  the  City 
of  Lancaster.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

H.  C.  Kauttman,  of  Lancaster,  and  Green- 
leaf  &  Harrington  and  J.  J.  Greenleaf,  all  of 
Bicbmond,  for  appellant  J.  £.  Robinson,  of 
Jjaucaster,  for  appellee. 

CARROLL,  J.  On  October  8, 1912,  the  dty 
council  of  Lancaster  entered  into  a  contract 
with  the  Greer  Filter  Company  for  the  con- 
struction of  a  Alter  plant  in  connection  with 
its  water  supply.  The  contract  with  the 
Greer  Company  obligated  it  to  construct  a 
plant  of  100,000  gallons  dally  capacity,  and 
place  the  same  in  operation  for  the  sum  of 
$2,250,  within  60  days  from  the  date  of  the 
contract.  When  the  material  for  the  con- 
struction of  the  plant  was  on  the  ground,  the 
city  was  to  pay  50  per  cent,  of  the  contract 
price  and  the  remainder  when  the  plant  had 
been  completed  according  to  specifications, 
which  were  a  part  of  the  contract  After  se- 
curing this  contract,  the  Greer  Company  sub- 
let the  contract  to  Monyahan — 
"to  build  the  filter  and  filter  house  for  ?314.00, 
payable  when  the  work  has  been  completed  and 
accepted  by  the  engineer." 

Afterwards  the  contract  price  was  increas- 
ed to  $836.40.  After  this  contract  had  been 
entered  into  between  the  Greer  Company  and 
Monyalian,  and  when  the  city  had  notice  of 
the  contract  it  paid  the  Greer  Company  ?!,- 
125,  one-half  of  the  contract  price  that  it  was 
agreed  should  be  paid  when  the  material  was 
on  the  ground ;  but  when  the  filter  was  com- 
pleted, the  city  refused  to  accept  it  or  to  pay 
Monyahan  any  part  of  the  price  be  was  to  be 
paid  by  the  Greer  Company,  no  part  of  which 
had  been  paid  to  him  by  the  Greer  Com- 
pany. Upon  the  refusal  of  the  dty  to 
pay  his  claim,  Monyahan  filed  bla  me- 
dianlc's  lien,  and  later  brought  this  suit 
against  the  Greer  Company  and  the  dty, 
seeking  to  recover  from  the  city  the  $336.40 
which  the  Greer  Company  had  agreed  to  pay 
him.  The  Greer  Company  did  not  answer, 
and  judgment  went  against  it  by  default,  but 
the  city  filed  an  answer,  denying  that  the  fil- 
ter plant  bad  been  completed  according  to  its 
contract  and  specifications,  and  averred  that 
the  contract  was  broken  in  several  respects, 


to  wit:  (1)  That  the  concrete  walls  used  in 
the  construction  of  the  filter  plant  were  not 
buUt  according  to  the  contract  and  would  not 
hold  water ;  &)  that  the  walls  were  not  rein- 
forced with  steel  rods,  as  stipulated  in  the 
contract ;  (3)  that  no  baffle  walls  were  built ; 
(4)  that  the  lumber  used  in  the  construction 
of  the  forms  was  not  of  that  character  or 
quality  specified  in  the  contract ;  (5)  that  the 
concrete  was  placed  in  the  forms  without  be- 
ing spaded  away  from  the  sides,  and  without 
the  form  planks  being  wet  or  oiled;  (6)  that 
the  plant  would  not  filter  100,000  gaUons  of 
water  per  day,  or  more  than  60,000  or  70,000 
gallons  a  day ;  (7)  that  the  number  of  strainers 
called  for  in  the  contract  were  not  furnished, 
and  that  it  took  more  than  2%  per  cent  of 
the  water  to  clean  the  filter.  It  further  set 
up  that  it  had  refused  to  accept  the  filter 
plant  because  it  was  entirely  worthless  for 
the  purpose  for  which  it  was  intended,  and 
consequently  it  was  compelled  to  and  did 
erect  a  new  filter  plant  in  place  of  the  one 
constructed  under  the  Greer  contract,  and  it 
asked  that  the  petition  of  Monyahan  be  dis- 
missed. Other  pleadings  were  filed,  complet- 
ing the  issues,  and  after  the  case  had  he&a 
prepared  for  trial,  it  was  heard  by  the  lower 
court,  and  a  Judgment  entered  dismissing 
the  petition,  and  Monyahan  appeals. 

There  appears  to  be  ik)  controversy  be- 
tween the  Greer  Company  and  the  city,  as 
the  Greer  Company  apparently  abandoned 
its  right  to  collect  from  the  dty  the  balance 
of  the  contract  price,  or  at  least  this  record 
does  not  show  that  it  ever  asserted  a  claim 
against  the  city  for  this  balance.  Nor  is 
there  any  controversy  between  the  Greer 
Company  and  Monyahan,  as  the  Greer  Com- 
pany permitted  a  Judgment  against  it  in 
favor  of  Monyahan,  to  go  by  default  It  will 
thus  be  seen  that  the  dty  had  paid  on  the 
contract  price  only  $1,126,  and  this  was  paid 
to  the  Greer  Company  before  the  work  was 
commenced  and  when  the  material  for  its 
prosecution  bad  been  put  on  the  ground; 
and  it  now  claims  that  it  should  not  be  re- 
quired to  pay  any  more  because  of  the  worth- 
less condition  in  which  the  Greer  Company 
left  the  filter  plant  It  is  further  contended 
that  as  the  Greer  Company  has  no  enforce- 
able demand  against  it  for  the  remainder  of 
the  contract  price,  neither  has  the  sub- 
contractor, Monyahan,  as  there  was  a  total 
failure  of  consideration.  It  is  also  said 
that  the  defective  and  worthless  condition 
of  the  filter  was  due,  not  only  to  the  imper- 
fect manner  in  which  the  Greer  Company  did 
its  part  of  the  work,  but  also  to  the  imper- 
fect manner  in  which  Monyahan  did  bis  part 
of  it  On  the  other  hand,  counsel  for  Monya- 
han argue  that  the  filter  plant  was  not  use- 
less or  worthless,  but,  on  the  contrary,  could, 
by  a  little  labor  and  expense,  have  been  put 
In  such  condition  as  to  comply  with  the  con- 
tract but  the  dty  would  not  allow  this  to 
be  done,  although  it  is  admitted  there  were 
defects  in  its  construction  at  the^tlme  ths 
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Greer  Company  tendered  It  as  a  completed 
plant  to  the  city.  It  la  further  said  that  no 
opportunity  was  given  to  the  Greer  Company 
or  Monyahan  to  remedy  the  defects,  as  they 
would  and  could  have  done,  and  that  aside 
from  this,  as  the  city  paid  to  the  Greer 
Company  $1,125  on  the  contract  price  after 
it  had  notice  of  Monyahan's  contract  and 
Monyahan  was  not  responsible  for  th©  bad 
construction,  It  cannot  escape  liability  to 
Monyahan  for  the  amount  of  his  lien  claim, 
as  it  Is  less  than  the  sum  the  city  had  paid 
to  the  Greer  Company. 

Before  taking  up  the  law  of  the  case  It  is 
well  to  have  a  better  understanding  of  the 
facts,  l)ecause  the  conclusion  reached  with 
referfence  to  the  manner  In  which  the  con- 
tract was  performed  by  the  Greer  Company 
and  Monyahan  will  have  much  to  do  with  the 
application  of  the  law. 

On  the  subject  as  to  whether  the  filter 
plant  was  constructed  in  compliance  with  the 
contract  or  whether  it  was  entirely  useless 
to  the  city,  there  is  much  conflict  In  the  evi- 
dence; but  we  think  the  weight  of  it  sus- 
tains the  contention  of  the  dty  that  the  filter 
plant  was  so  wholly  defective  in  its  construc- 
tion as  to  be  totally  worthless.  It  is  shown 
that  In  the  matter  of  forms,  rods  to  reinforce 
the  concrete,  the  construction  of  the  con- 
crete walls,  the  bafile  walls,  the  strainers, 
and  in  other  respects  the  contract  was  not 
complied  with.  But  the  principal  defect  In 
the  filter  was  the  fact  that  it  would  not 
furnish,  as  specified  in  the  contract,  100,000 
gallons  of  filtered  water  every  twenty-four 
hours,  and  that  it  required  a  great  deal  more 
than  2^  per  cent  of  the  amount  of  water 
filtered  to  clean  the  filter.  To  get  an  ade; 
quate  supply  of  filtered  water  was,  of  course", 
the  principal  object  the  city  had  in  view  In 
the  c<wistructlon  of  the  filter  plant.  It  esti- 
mated that  100,000  gallons  of  filtered  water 
would  be  needed  every  twenty-four  hours  to 
supply  the  demand,  and  the  weight  of  the 
evidence  shows  that  the  filter  was  entirely 
Inadequate  to   furnish  this   supply. 

There  is  evidence  on  behalf  of  Monyahan 
by  Prof.  Crooks  that  he  made  an  examination 
and  test  of  the  capacity  of  the  plant  at  the 
instance  of  the  Greer  Company,  and  that  In 
the  test,  which  lasted  an  hour  and  forty-five 
minutes,  the  amount  of  water  flowing  into 
the  basin  was  much  more  than  would  be  nec- 
essary to  make  100,000  gallons  in  twenty- 
four  hours  if  the  supply  furnished  during 
this  hour  and  forty-five  minutes  was  kept  up 
during  twenty -four  hours.  But  we  do  not  at- 
tach very  great  importance  to  this  test  Con- 
ditions may  have  been  so  arranged  as  that 
when  the  test  was  made  the  filter  plant  show- 
ed a  greater  capacity  than  it  would  show  if 
run  for  twenty-four  hours,  and  the  test  ap- 
pears to  have  been  made  under  conditions  cre- 
ated for  the  purpose  of  making  the  test  At 
any  rate,  the  city  became  so  thoroughly  satis- 
fied that  the  plant  was  Inadequate  to  furnish 
the  supply  of  water  needed  as  to  be  worthless, 


and  therefore  It  entirely  abandoned  the  plant 
and  had  constructed  near  by  a  new  filter. 
What  this  new  filter  cost  Is  not  so  very  Im- 
portant, because  the  material  question  is.  Was 
the  plant  as  constructed  by  the  Greer  .Com- 
pany and  Monyahan  worthless?  The  lower 
court,  In  his  judgment  dismissing  the  peti- 
tion of  Monyahan,  did  not  assign  the  reasons 
that  infiuenced  him,  but  evidently  be  must 
have  been  of  the  opinion,  on  the  facts,  that 
the  filter  plant  was  worthless,  and  therefore 
the  dty  had  received  no  consideration  for  the 
amount  it  had  paid  the  Greer  Company  on 
the  contract,  and  consequently  the  Greer 
Company  had  no  claim  against  the  city  for 
the  balance  due  under  the  contract  if  it  bad 
been  comiJlied  with.  And  we  think  the 
weight  of  the  evidence  Justified  the  lower 
court  in  coming  to  this  conclusion,  so  that 
the  facts  may  be  siunmed  up  as  follows:  (1) 
That  the  Greer  Company  agreed  to  construct 
the  plant  for  $2,250,  $1,125  of  which  was  paid 
when  the  Greer  Company  bad  put  the  mate- 
rial on  the  ground  for  the  purpose  of  con- 
structing the  plant,  the  remainder  to  be  paid 
when  the  plant  was  constructed  according  to 
contract  (2)  That  the  Greer  Company  made 
a  contract  with  Monyahan  to  do  certain  work 
on  the  filter  plant  for  which  he  was  to  be 
paid  by  It  $336.40,  and  the  city  had  notice 
of  the  fact  that  this  contract  was  made  be- 
fore It  paid  to  the  Greer  Company  the  $1,125. 
(3)  That  the  filter  plant,  due  to  the  failure 
of  both  the  Greer  Company  and  Monyahan, 
was  not  constructed  according  to  the  con- 
tract, and  was  worthless  to  the  city.  (4) 
That  the  dty  had  no  contract  with  Monya- 
han, but  his  contract  with  the  Greer  Com- 
pany obligated  him  to  do  the  work  he  con- 
tracted to  do  in  accordance  with  the  terms 
of  the  contract  between  the  dty  and  the 
Greer  Company.  (5)  It  also  appears  that  the 
worthless  condition  of  the  plant  was  attrib- 
utable partly  to  Monyahan,  but  we  do  not  re- 
gard this  circumstance  as  material,  because 
when  the  Improvement  is  entirely  worthless, 
it  is  not  Important  whether  this  condition 
was  dne  to  the  fault  of  the  original  contrac- 
tor or  the  subC(Kitractors,  mechanics,  or  ma- 
terialmen. The  property  owner  has  a  rij^t 
to  look  to  the  original  contractor  for  the  ful- 
fillment of  the  contract  and  the  constrnctiou 
of  the  improvement  according  to  the  plans 
and  specifications,  and  if  the  Improvement 
when  finished,  turns  out  to  be  of  no  value 
whatever  to  the  property  owner,  neither  the 
original  contractor  nor  the  subcontractors, 
mechanics,  or  materialmen  can  enforce  the 
payment  of  what  would  have  been  due  them 
if  the  work  had  been  done  according  to  the 
contract  With  this  understanding  of  the 
facts,  we  will  now  look  to  the  law  of  the 
case. 

In  the  case  of  Rieger  v.  Schulte  &  Eicher, 
151  Ky.  129,  151  S.  W.  395,  relied  on  by  coun- 
sel for  appellant,  the  facts  were  these:  There 
Rlegers  entered  into  a  contract  with  one  Lah- 
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ner,  by  whidk  IJataner  nndertook  to  erect  a 
bnlldlTig  for  them  according  to  plans  and 
specifications  for  S4.730.  Lahner  anblet  a 
large  part  of  tbe  work  and  bought  the  mate- 
rial be  used  from  various  persons.  The  Rle- 
gers  advanced  to  Lahner  money  from  time  to 
time  as  the  work  progressed,  until  the  build- 
ing ^ras  completed,  at  which  time  he  had 
be«i  paid  ¥3,031.38.  Some  of  the  subcontract 
tors  and  materialmen  were  not  paid,  and  they 
filed  liens  against  the  property  and  institut- 
ed a  suit.  In  which  they  sought  to  subject  the 
property  to  the  payment  of  their  liens.  While 
this  suit  was  pending,  the  Riegers  filed  a 
separate  suit  against  Lahner,  in  whldi  they 
sooKbt  to  recover  damages  in  the  sum  of  $1,- 
643.S0,  alleged  to  have  been  sustained  by 
them  by  reason  of  his  failure  to  erect  the 
building  according  to  contract,  and  sought  to 
set  off  this  claim  of  $1,643.60  against  the 
Uens  which  the  subcontractors  and  material- 
men were  asserting  against  the  property.  It 
also  appears  that  the  claims  of  the  subcon- 
tractors and  materialmen  amounted  In  the 
aggregate  to  $2,070,  while  the  Riegers  claim- 
ed that  tbe  contract  price  of  $4,780  should 
be  abated  by  the  sum  of  $1,643.50  on  ac- 
count of  the  failure  of  Lahner  to  erect  the 
building  according  to  the  contract  Upon 
this  state  of  the  facts  the  court,  in  holding 
that  the  subcontractors  and  materialmen  had 
a  lien,  said,  in  part : 

"It  win  thuB  be  seen  that,  if  appellants'  conten- 
tion be  sustained  in  toto,  the  contractor,  if  he 
has  been  paid  nothing,  would  be  entitled  to  a 
lien  upon  the  building  for  $3,087,  this  being  the 
contract  price,  less  the  amount  which  appellants 
claim  is  due  them  because  of  the  damage  in  the 
construction  of  the  building.  The  subcontrac- 
tors and  materialmen  have  a  lien  upon  the  build- 
ing to  the  extent  of  the  amonnt  for  which  the 
contractor  was  entitled  to  a  lien.  Counsel  for 
appellants  seems  to  recognice  this  principle  as 
correct,  but  Insists  that,  inasmuch  as  the  con- 
tractor was,  during  the  progress  of  the  work, 
paid  something  more  than  $3,000,  his  lien  or 
rii;ht  to  a  lien  has  been  canceled ;  and  hence  the 
subcontractors  and  materialmen  are  not  entitled 
to  liens,  although  they  had  not  been  paid.  This 
is  not  the  law.  The  subcontractors  and  mate- 
rialmen are  entitled  to  a  lien  for  the  work  done 
and  material  furnished  in  the  erection  of  a 
building,  although  the  owner  thereof  has  been 
iwid  the  full  contract  price.  The  only  limita- 
tion upon  the  right  of  the  snbcontractor  and 
materialman  is  that  the  sum  total  of  their  claims 
may  not  exceed  the  contract  price.  If  the  own- 
er settles  with  the  contractor,  and  leaves  tbe 
claim  of  the  subcontractor  or  materialman  un- 
satisfied, under  the  plain  provision  of  the  stat- 
ute, he  is  bound  to  pay  them,  although  the  ef- 
fect of  this  may  be  to  require  him  to  pay  twice 
for  tbe  building.  It  is  no  defense  to  the  claim  of 
tbe  snbcontractor  or  materialman,  who  has  com- 
plied with  the  requirements  of  the  statutes  and 
whose  work  and  material  are  of  the  standard  as 
to  quality  and  kind  called  for  in  the  contract, 
that  the  owner  bad  paid  tbe  contractor." 

It  is  not  seriously  contended  that  the  par- 
ticular defects  in  the  building,  set  up  and 
relied  upon  as  supporting  the  claim  for  dam- 
ages, are  properly  chargeable  to  tbe  accounts 
of  these  particular  claimants,  and,  indeed, 
the  evidence  shows  that  they  are  not.  Ap- 
pellants may  have  a  Just  ground  of  complaint 
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as  to  the  contractor,  and  others  who  furnished 
material  or  labor,  but  with  those  questions 
these  litigants  have  no  concern.  The  sole 
question  for  determination  in  this  case  Is : 

"Was  the  material  furnished  by  these  claim- 
ants of  the  qaality  called  for  in  the  contract, 
and  did  the  work,  performed  on  the  buildings  by 
the  subcontractors,  conform  to  the  requirements 
of  the  specifications?  If  so,  they  were  entitled 
to  a  judgment  for  the  respective  amounts  claim- 
ed by  them,  without  regard  to  the  character  of 
work  done  by  the  contractor  himself  or  other 
subcontractors  or  materialmen.  As  stiitod.  the 
only  limitation  upon  their  right  is  that  the  sum 
total  of  all  the  bens  shall  not  exceed  tbe  con- 
tract price." 

In  Terrell  v.  McHenry,  121  Ky.  452,  89  S. 
W.  306,  28  Ky.  Iaw  Rep.  402,  Terrell,  the 
owner  of  a  livery  stable,  made  a  contract  with 
McHenry  to  put  a  roof  on  the  building,  and 
McHenry  sublet  the  work  to  one  Miller.  Mc- 
Henry and  Miller,  after  completing  the  work, 
filed  mechanics'  Hens  against  tbe  property 
and  brought  suit  to  enforce  them.  Terrell 
defended  the  suit  <»i  tbe  ground  that  under 
his  contract  with  McHenry  he  was  not  to  pay 
for  tbe  roof  if  it  leaked  in  30  days,  which  it 
did,  and  therefore  be  resisted  the  enforce- 
ment of  tbe  liens.  After  holding  that  under 
the  contract  McHenry  was  not  entitled  to 
any  lien  because  the  roof  did  not  come  up  to 
the  requirements  of  the  contract  and  was  of 
no  value,  the  court,  in  discussing  tbe  Hen  of 
Miller  as  a  subcontractor,  said: 

"It  is  insisted  that  Miller,  who  did  tbe  work, 
is  entitled  to  a  lien  as  a  subcontractor,  although 
McHenry,  under  whom  he  worked,  is  not  enti- 
tled to  recover.  We  cannot  concur  in  this  con- 
struction of  the  statute.  Miller  was  employed 
by  McHenry,  and,  while  McHenry  says  that  he 
employed  Miller  at  the  request  of  Terrell,  the  ev- 
idence does  not  sustain  him  in  this,  and  Kliller, 
having  been  employed  by  McHpnry,  must  look  to 
McHenry  for  his  pay.  If  McHenry  was  entitled 
to  any  lien  on  the  house.  Miller  would  be  en- 
titled to  the  benefit  of  that  lien  ;  but  if  McHenry 
has  no  claim  which  he  can  enforce,  and  never 
had  any,  there  is  nothing  for  Miller's  right  to 
attach  to.  If  McHenry  had  had  a  claim  he 
could  enforce  against  Terrell,  and  Terrell  had 
paid  McHenry,  leaving  Miller  unpaid,  a  different 
question  would  be  presented.  But  where  a  cou- 
tractor  fails  to  carry  out  his  contract,  and  the 
owner  of  the  property  docs  not  get  what  he  con- 
tracted for,  and  in  fact  gets  nothing  of  any  val- 
ue,' so  that  he  is  In  no  way  liable  to  the  contrac- 
tor, and  never  was  liable,  the  subcontractor 
must  look  to  the  person  with  whom  be  contract- 
ed for  his  pay.  McHenry  was  to  get  nothing  for 
the  roof  if  it  leaked  within  30  days,  nor  until 
it  was  made  to  stop  leaking.  Miller,  who  was  a 
subcontractor  under  McHenry,  is  in  no  better 
attitude,  so  far  as  Terrell  is  concerned,  than 
McHenry,  with  whom  he  contracted.  If  Mil- 
ler has  a  lien  for  his  work,  then  the  company  in 
Chicago  which  furnished  the  material  might  also 
have  a  lien,  and  thus  Terrell  would  be  in  effect 
required  to  pay  for  the  roof,  although  it  was 
guaranteed  to  him  and  was  valueless." 

In  Doll  V.  Toung,  149  Ky.  347,  149  S.  W. 
854,  It  api)ears  that  Young,  the  owner  of  a 
lot,  contracted  with  one  Lutz  to  erect  a 
building  on  the  lot  at  the  price  of  $2,.350, 
and  that  the  building  when  nearly  complet- 
ed blew  down,  and  Lutz  did  not  undertake 
to  rebuild  It  or  complete  his  contract;  the 
result  being  that  tbe  building  Yoijng  con-i 
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tracted  for  was  never  built  by  the  contra<v 
tor.  After  this,  mechanics  and  materialmen 
who  had  furnished  labor  and  material  in 
the  construction  of  the  building  under  con- 
tract with  lAitz  brought  suit  against  Young 
to  enforce  the  liens  they  had  filed.  But 
the  court,  following  the  rule  laid  down  in 
Terrell  t.  McHenry,  held  that,  as  Lutz  had 
not  performed  his  contract  with  Young,  and 
consequently  Young  had  received  no  con- 
sideration for  the  price  he  agreed  to  pay  for 
the  construction  of  the  building,  the  sub- 
contractors and  materialmm  could  not  re- 
cover. 

There  is  no  conflict  In  these  cases.  In  the 
Bieger  Case  It  was  held  that  the  subcontrac- 
tors, whose  claims  amounted  to  $2,070,  had 
an  enforceable  lien  upon  the  property  be- 
cause the  owners  admitted  that  the  value  to 
them  of  the  building  erected  under  the  con- 
tract was  more  than  the  claims  of  the  sub- 
contractors, and  it  did  not  appear  that  the 
subcontractors  were  responsible  for  the 
breaches  of  the  contract  committed  by  the 
contractor  for  which  the  owners  asserted  a 
claim  In  damages  against  the  contractor. 

In  the  Terrell  Case  the  court  held  that 
if  the  improvement  furnished  by  the  orig- 
inal contractor  under  his  contract  with  the 
owner  was  of  no  value  or  benefit  to  the  own- 
er, the  mechanics  or  materialmen  under  con- 
tracts with  the  original  contractor  could 
have  no  lien  on  the  property  because  the 
owner  had  not  received  anything  of  value. 
In  other  words,  the  rule  laid  down  in  these 
cases  is:  (1)  That  where  the  original  con- 
tractor completes  the  work  in  accordance 
with  the  contract,  the  property  owner  will 
be  responsible  to  mechanics,  materialmen, 
and  subcontractors  who  have  fulfilled  their 
contracts,  and  who  have  observed  the  re- 
quirements of  sections  2463  and  2468  of  the 
statutes  for  the  amount  of  their  claims  that 
do  not  aggregate  more  than  the  contract 
price,  although  the  owner  may  have  paid  the 
original  contractor  the  full  contract  price; 

(2)  that  although  the  improvement  may  not 
have  been  constructed  in  accordance  with 
the  contract,  and  hence  the  owner  does  not 
owe  the  full  contract  price,  he  will  yet  be 
liable  to  subcontractors,  materialmen,  and 
mechanics  who  have  observed  the  require- 
ments of  the  statutes  to  the  extent  of  the 
reasonable  value  of  the  Improvement  to  him, 
and  cannot  set  ott  any  claim  for  damages  he 
may  have  against  the  original  contractor  for 
failing  to  perform  the  work  according  to 
contract  against  the  claims  of  the  subcon- 
tractors, mechanics,  or  materialm^i,  al- 
though he  may  have  an  abatement  of  their 
daimf  to  the  extent  that  be  was  damaged 
by  their  failure  to  perform  the  contracts 
they  bad  made  with  the  original  contractor; 

(3)  that  If  the  Improvement  contracted  for  Is 
wholly  worthless  to  the  property  owner  and 
of  no  value  at  all  to  him  on  account  of  the 


failure  of  the  contractor  to  falflll  the  con- 
tract, then  a  subcontractor,  mechanic,  or 
materialman  can  assert  no  claim  against  the 
property  owner  or  Uen  on  the  property,  al- 
though he  may  not  be  responsible  for  the 
conditions  that  resulted  In  the  improvement 
being  worthless  and  of  no  value  to  the  prop- 
erty owner;  (4)  that  in  every  state  of  case 
the  property  owner  may  have  an  abatement 
of  the  claim  asserted  by  the  sabcontraotor, 
mechanic,  or  materialman  to  the  extent  that 
the  property  owner  sustains  damages  by  bis 
failure  to  perform  his  part  of  the  contract 
Having  this  view  of  the  law  of  the  case,  and 
being  of  the  opinion  that  the  filter  plant  was 
of  no  value  to  the  city,  it  follows  that  Mooya- 
han  has  no  claim  against  the  city  or  Hen  on 
the  property.  The  fact  that  the  dty  had 
paid  the  Greer  Company  $1,125  does  not,  of 
course,  help  the  case  for  Monyahan.  The 
dty  simply  lost  that  much  money.  If  it  had 
not  paid  the  Oreer  Company  anything  on  the 
contract  price,  Monyahan  would  not  be  enti- 
tled to  recover  anything  because  the  city, 
not  having  received  anything  of  value,  did 
not  owe  the  Oreer  Company  anything. 
The  judgment  is  affirmed. 


STEWABT  DBY  GOODS  CO.  v.  MILLBB. 

(Conrt  of  Appeals  of  Kentucky.     Feb.  23, 

1916.) 

Mastkb  akd  Sebvant  «=»284— Iwjubies  to 

Sebv ANT— Child  Labor  Law. 

Under  E^.  St  S  331a,  subsec.  1,  prohibit- 
ing employment  of  cuUdren  under  14  years  old 
in  the  traosnussion  of  messages,  subeection  2, 
as  amended  by  Act  March  23,  1910  Queta  1910, 
c.  86),  prohibiting  employment  of  children  be- 
tween 14  and  16  years  old  in  the  transmission  of 
messages,  unless  the  employer  procures  an  em- 
ployment certificate  from  the  school  superintend- 
ent, and  subsection  11,  forbidding  the  employ- 
ment of  children  under  16  years  old  at  any 
daneerous  occupation,  and  making  the  decision 
of  the  county  physician  or  city  health  ofBcer  ai 
to  these  matters  final,  where  an  employer  pro- 
cured the  certificate  of  the  school  superintend- 
ent, but  not  of  the  county  physician  or  city 
health  ofiicer,  and  there  was  evidence  that  a  boy 
16  years  old,  employed  as  a  messenger,  was  re- 
quired to  use  frequently  a  freight  elevator  which 
was  not  reasonably  safe,  the  question  whether 
there  was  a  violation  of  the  statute  was  prop- 
erly submitted  to  the  jury ;  the  purpose  of  the 
certificate  of  the  school  superintendent  being  to 
enable  the  school  authorities  to  have  a  record 
showing  where  children  of  school  age  were  em- 
ployed. 

im.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1000-1080,  1092-1132; 
Dec.  Dig.  <8=3284.J 

Appeal  from  Clrcnit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  John  K.  Miller,  by,  eta,  against 
the  Stewart  Dry  Goods  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

B.  C.  Kinkead,  H.  H.  Mettelroth,  and  Fred 
Forcht,  all  of  Louisville,  for  ai^ellant 
O'Doherty  &  Yonts,  of  Louisville,  for  appel- 
lee. 


^=»Por  otber  cues  see  iam«  topic  and  KET-NUMBER  In  aU  Key-Numbered  Diaeati  and  Indezw 
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XTJSNBR,  J.    A]K>eUee,  Jobn  K.  BfiUer,  a 
boy  tben  15  years  of  age,  In  November,  1912, 
while  employed  by  appellant  as  a  messenger 
boy,  liad  his  heel  crushed  by  an  elevator  op- 
erated by  appellant's  servants,  which  result- 
ed  In  the  amputation  of  his  leg  at  a  point 
bet^Nreen  the  ankle  and  the  knee.    Through 
Ills  statutory  guardian  he  Instituted  this  ac- 
tion   for  damages,  and  upon  the  trial  Was 
awarded  a  verdict  and  judgment  for  $10,000, 
from  which  this  appeal  results.    In  the  plead- 
ings   two  grounds  of  negligence  were  relied 
upon  as  a  basis  for  a  recovery:    First,  the 
negligent  maintenance  and  operation  of  the 
elevator  ;   and  second,  that  the  plalntUT  while 
under  16  years  of  age  was  employed  by  the 
defendant  In  an  occupation  dangerous  to  life 
or  limb  as  prohibited  by  our  child  labor  stat- 
ute.    The  court  in  its  instructions  submitted 
botb  of  these  questions  to  the  jury,  and  au- 
tliorlzed  a  recovery  under  the  allegations  as 
to   unlawful  employment    The  only  ground 
for   reyersal  urged  is  that  the  character  of 
employment  Is  not  such  as  is  prohibited  by 
onr  child  labor  statute,  and  that  therefore 
any  submission  of  this  question  to  the  Jury 
was  prejudicial  error. 

rrbe  child  labor  law  was  amended  by  the 
1914  General  Assembly,  but  the  statute  in 
effect  when  this  injury  occurred,  and  which 
must  control  this  case,  will  be  found  in  Car- 
roU's  1909  Kentucky  Statutes,  I  331a',  as 
amended  by  an  Act  of  Mardi,  23,  1910.  The 
tbree  subsections  iiivolved  are  as  follows: 
Subsection  1: 

"'So  child  under  fourteen  years  of  age  shall 
be  employed,  permitted  or  suffered  to  work  in  or 
in  connection  with  any  factory,  work  shop,  mine, 
mercantile  establiabment,  store,  business  office, 
telegraph  office,  restaurant,  hotel,  apartment 
bouse,  or  in  the  distribution  or  transmission  of 
merchandise  or  messages.    •    •    • " 

Subsection  2,  as  amended  by  the  act  of 
March  23,  1910  (Acts  1910,  p.  266)  provides 
that: 

"No  child  between  fourteen  and  sixteen  years 
of  age  shall  be  employed,  permitted  or  suffered 
to  work  in  or  in  c(»mectlon  with  any  factory, 
workshop,  mine,  mercantile  establishment,  store, 
business  office,  telegraph  office,  restaurant,  hotel, 
apartment  house,  or  in  the  distribution  or  trans- 
mission of  merchandise  or  messages,  unless  the 
person  or  corporation  employing  him" 
— ^procures  and  keeps  on  file  an  employment 
certificate  from  the  school  superintendent  as 
prescribed. 

Subsection  11: 

"Ho  child  under  the  age  of  sixteen  years  shall 
be  employed  at  sewing  belts,  or  to  assist  in  sew- 
ing belts,  in  any  capacitv  whatever,  nor  shall 
any  child  adjust  any  belt  to  any  machinery: 
they  i^U  not  oil  or  assist  in  oiling,  wiping  or 
cleaning  machinery ;  they  shall  not  operate,  or 
assist  in  operating,  circular  or  band  saws,  wood 
shapers,  wood  jmners,  planers,  sandpaper  or 
wood  poUabing  machinery,  emery  or  polishing 
wheels  used  for  polishing  sheet  metal,  wood 
turning  or  boring  machinery,  stamping  machines 
in  sheet  metal,  and  tinware  manufacturing, 
itaminng  machine*  in  washer  and  nut  factories, 
operating  corrugating  rolls,  such  as  are  used  in 
roofing  uctories,  nor  shall  they  be  employed  in 
operating  any  steam  boiler,  steam  machinery,  or 
other  steam  generating  apparatus,   or  as   pin 


boys  in  any  bowling  alley;  they  shall  not  oper- 
ate or  assist  in  operating  dough  brakes,  or  crack- 
er machinery  of  any  description,  wire  or  iron 
straightening  machinery,  nor  sliall  they  oper- 
ate or  assist  in  operating  rolling  mill  machinery, 
punches  or  shears,  washing,  or  grinding  or  mix- 
ing mills,  or  calendar  rolls  in  rubber  manufac- 
turing, nor  shall  they  operate  or  assist  in  oper- 
ating laundry  machinery,  nor  shall  such  children 
be  employed  in  any  capacity  in  preparint;  any 
composition  in  which  dangerous  or  poisonous 
acids  are  used,  and  they  shall  not  be  employed 
in  any  capacity  in  the  manufacture  of  paints, 
colors  or  white  lead,  nor  shall  they  be  employed 
in  any  capacity  whatever  in  operating  or  as- 
sisting to  operate  any  passenger  or  freight  ele- 
vator, nor  shall  they  he  employed  in  any  capac- 
ity whatever  in  the  manufacture  of  goods  for  im- 
moral purposes,  nor  in  any  theater,  ccmcert  ball, 
or  place  of  amusement  wherein  intoxicating  liq- 
uors are  sold,  nor  shall  females  under  sixteen 
years  of  age  be  employed  in  any  capacity  where 
such  employment  ecmipels  them  to  remain  stand- 
ing constantly.  Nor  shall  any  child  under  six- 
teen years  of  age  be  employed  at  any  occupation 
dangerous  or  injurious  to  health  or  morals,  or 
to  lives  or  limbs,  and  as  to  these  mattera,  the 
decision  of  the  county  physician  or  city  health 
officer,  as  the  case  may  be,  shall  be  final." 

In  this  case  the  employer  procured  from 
the  school  superintendent  the  certificate  of 
employment  provided  for  In  subsection  2,  and 
the  argument  for  appellant  is  that  as  that 
subsection  authorizes  the  employment  of  chil- 
dren betweoi  14  and  16  years  of  age  in  the 
distribution  and  transmission  of  merchandise 
and  messages,  and  as  the  employment  of 
messenger  boy  Is  not  an  occupation  danger- 
ous or  injurious  to  health  or  morals  or  to 
lives  or  limbs,  as  is  prohibited  in  the  conclud- 
ing clause  of  subsection  11,  the  employment 
was  Justified,  and  this  issue  should  not  hare 
been  submitted  to  the  jury.    It  is  urged  that 
the  transmission  of  messages  or  packages  by 
a  boy  between  14  and  16  years  of  age  is,  from 
its   very  nature  and  upon  its  face,  not  a 
dangerous  occupation  such  as  is  contemplat- 
ed by  the  condnding  sentence  in  subsection 
11 ;   that  that  subsection  and  the  concluding 
clause  thereof  was  intended  only  to  apply  to 
occupations  which  were  inherently  dangerous 
or  having  an  actual  tendency  toward  moral 
contamination.     It  is  further  plausibly  and 
forcibly  argued  that  there  is  of  necessity 
some  danger  attending  any  occupation  of  a 
child,  or  even  In  play  or  sport  Indulged  in 
by  him,  and  that  the  prohibition  of  the  stat- 
ute Is  against  the  employment  <tf  children 
under  the  age  of  16  In  dangerous  occupations, 
and  was  not  designed  to  either  enlarge  or 
diminish  the  liability  of  an  employer  where 
a  child  under  16  years  of  age  Is  engaged  by 
him  In  an  occupation  not  In  itself  dangerous 
or  hazardous.    It  is  true  that  under  subsec- 
tion 2  children  between  14  and  16  years  of 
age  may  be  employed  as  messengers  by  the 
procurement   of  the   certificate   therein   re- 
quired ;   but  that  subsection  must  be  constru- 
ed in  connection  with  subsection  11,  and  the 
latter,  after  enumerating  a  number  of  em- 
ployments which  the  li^^lature  deemed  dan- 
gerous to  children  under  16  years  of  age, 
doubtless   realizing  that  there  were  certain 
employments  in  which  children  under  that 
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age  mlf^t  be  properly  employed  when  the 
nature  of  their  duties  and  the  surroundings 
were  properly  understood  In  advance  by  a 
person  qualified  to  pass  upon  them,  further 
provided: 

"Nor  shall  any  dilld  under  16  years  of  age  be 
employed  at  any  occupation  dangerous  or  inju- 
rious to  health  or  morals,  or  to  lives  or  limbs, 
and  as  to  these  matters,  the  decision  of  the 
county  physician  or  city  health  officer,  as  the 
case  may  be,  shall  be  final." 

Trom  this  concluding  clause  of  that  sub- 
section there  can  be  no  doubt  that  the  Legis- 
lature recognieed  that  there  were  certain  oc- 
cupations which  children  under  16  years  of 
age  might  or  might  not  be  properly  engaged 
In,  depending  upon  the  nature  of  the  par- 
ticular duties  required  and  depending  upon 
the  physical  and  moral  surroundings  whUe 
so  performing  those  duties,  and  intended  in 
each  case  to  leave  the  final  determination 
of  this  question  to  the  county  physician  or 
city  health  officer.  Therefore  before  an  em- 
ployer employs  a  child  under  16  years  of  age, 
it  becomes  his  duty  to  fully  and  fairly  dis- 
close to  the  county  physician  or  the  dty 
health  officer  the  nature  of  the  duties  which 
will  be  expected  of  the  thlld,  and  the  physi- 
cal and  moral  conditions  which  will  surround 
him  while  in  the  performance  of  those  duties, 
and  if  he  does  so  he  may  properly  engage  the 
services  of  the  child  without  violation  of  the 
statute,  and  not  otherwise.  The  validity  of 
this  delegation  of  authority  to  the  county 
physician  or  dty  health  officer  was  upheld 
by  tills  court  in  the  case  of  L.  H.  &  St.  L. 
Ry.  Co.  V.  I/yons,  155  Ky.  396,  159  S.  W.  971, 
48  L.  R.  A.  (N.  S.)  667.  And  in  the  same 
case  the  court,  In  construing  subsection  11, 
said: 

"It  was,  of  course,  well  known  to  the  Legisla- 
ture that  there  might  be  reasonable  difference 
of  opinion  as  to  whether  certain  employments 
other  than  those  speciJically  named  in  the  stat- 
ute were  dangerous,  and  the  obvious  purpose 
of  thus  confiding  to  an  officer  the  right  to  decide 
whether  an  employment  was  dangerous  or  not 
was  to  furnish  to  employers  a  means  by  which 
they  might  save  themselves  from  the  penalties  of 
the  statute  in  the  event  they  employed  a  child  in 
an  occupation  concerning  the  dangers  of  which 
there  might  be  room  for  reasonable  difference  of 
opinion.  We  understand  this  reference  of  the 
question  to  the  decision  of  the  official  named  to 
mean  that  when  an  employer  of  labor  wishes  to 
engage  the  services  of  a  child  under  sixteen 
years  of  age,  in  an  occupation  not  specifically 
prohibited,  but  that  might  be  regarded  as  dan- 
gerous or  injurious  to  health  or  morals  or  to 
lives  or  limbs,  he  may  apply  to  the  county  physi- 
cian or  city  health  officer,  as  the  case  may  be, 
and  obtain  from  him  a  decision ;  and  if  this  of- 
ficer, after  having  submitted  to  him  a  full  and 
fair  statement  of  the  nature  of  the  employment, 
decides  that  it  is  not  dangerous  or  injurious  to 
health  or  morals  or  to  Uves  or  limbs,  the  em- 
ployer may  engage  the  services  of  the  child  with- 
out violating  the  statute." 

In  the  case  at  bar  the  court  submitted  to 
the  Jury  the  question  of  fact  whether  the  oc- 
cupation of  the  infant  appellee  was  danger- 
ous to  lives  or  limbs,  and  in  the  case  Just 
quoted  that  was  held  to  be  proi)er  in  a  case 
where  the  employer  had  not  procured  the  re- 


quired certificate  trom  the' physician  or  bealtb 
ofScer. 

The  evldenoe  in  this  case  was  that  the  in- 
fant appellee  used  a  bicycle  in  carrying  pack- 
ages for  appellant;  that  be  was  required  to 
keep  this  bicycle  in  the  basement  of  appel- 
lant's business  place,  and  in  the  prosecution 
of  his  duties  It  was  necessary  that  he  should 
go  to  the  basement  15  or  20  times  a  day  to 
get  his  bicycle  so  that  be  might  deliver  pa<^- 
ages;  that  in  going  thus  to  and  from  the 
basement  be  was  required  by  bis  employer  to 
use  a  freight  elevator,  and  that  that  elevator, 
for  several  reasons  not  necessary  to  state, 
was  neither  constructed  nor  maintained  in 
a  reasonably  safe  way,  and  that  upon  the 
occasion  of  his  Injury  it  was  overcrowded 
and  Improperly  mana^d.  If  the  said  healtb 
officer  or  county  physddan  bad  l>een  applied 
to  In  this  case,  and  bad  been  folly  acquainted 
with  the  necessity  of  the  boy  using  that  ele- 
vator 15  or  20  times  a  day,  and  with  the 
facts  as  to  Its  alleged  construction  and  main- 
tenance shown  In  the  plaintiff's  evidence,  it 
Is  not  probable  that  be  would  have  glvoi 
his  consent  to  such  employment.  The  cer- 
tificate of  the  school  superintendent,  requir- 
ed by  subsection  2,  was  not  Intended  to  au- 
thorize absolutely  the  employer  to  employ  a 
child  in  an  occupation  which,  under  some 
circumstances,  might  be  considered  danger- 
ous, but  a  reading  of  the  whole  act  Is  con- 
vlndng  that  the  purpose  of  such  certificate 
was  to  enable  the  school  authorities  to  bare 
a  record  showing  where  children  of  school 
age  were  employed  so  that  trace  might  be 
kept  of  them.  The  authority  of  the  employer 
to  employ  a  child  in  any  such  occupation, 
which  may  or  may  not  be  dangerous  accord- 
ing to  the  facts  and  drcumstances  surround- 
ing the  child  while  following  such  occupa- 
tion, must  come  from  the  county  pbysldan 
or  city  healtb  officer,  as  is  expressly  provid- 
ed in  subsection  11,  and  the  authority  of  such 
officer  must  be  exercised,  as  is  evidently  con- 
templated by  the  statute,  only  after  a  full 
and  fair  disclosure  of  the  nature  of  the  em- 
ployment, the  surroundings  of  the  child,  both 
physical  and  moral,  while  so  employed. 

Manifestly  the  purpose  of  the  statute  was 
to  throw  around  children  engaged  in  any  oc- 
cupation all  possible  safeguards  to  the  end 
that  they  may  reach  maturity  morally  and 
physically  fitted  for  the  higher  duties  of  dt- 
izcnshlp.  If,  therefore,  an  employer  sees 
proper  to  employ  a  child  under  16  years  of 
age  In  an  occupation,  where  from  the  nature 
of  the  duties  reiiuired  and  the  physical  sur- 
roundings reasonable  men  might  differ  as  to 
whether  the  occupation  was  or  was  not  dan- 
gerous, without  first  procuring  the  dedston 
of  the  county  physician  or  city  healtb  of- 
ficer on  this  question,  the  question  of  fact  as 
to  whether  such  occupation  was  or  was  not 
dangerous  must,  of  necessity,  be  submitted 
to  the  Jury;  for  if  the  employment  is  dan- 
gerous be  has  violated  the  statute,  and  if 

Digitized  by  VjOOQIC 


Kyj 


VH/LTEB  V.  WATSON 


869 


It  is  not  dangerous  be  bas  not  violated  tbe 
statute. 
Jndsment  affirmed. 


VILLIER  et  al.  v.  WATSON. 
(Court  of  Appeals  of  Kentucky.    Feb.  23, 1016.) 

1.  Adoption  ®=»21— Right  of  Inhbbitancb— 
Dependent  on  Siatute. 

Tbe  right  of  one  not  the  child  of  another  to 
inherit  from  such  other  as  a  child  must  neces- 
sarily derive  its  entire  life  from  the  statute,  and 
must  depend  upon  a  compliance  with  the  statute. 
[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  §i  35,  36,  38-40;   Dec.  Dig.  <S=»21.] 

2.  Adoption  ®=>20— Duties  and  IiIABIuties 
— Pahental  Control. 

Ky.  St.  §  2071,  provides  that  any  person  of 
age  may  by  petition  in  the  circuit  court  obtain 
an  order  declaring  a  person  named  heir  at  law 
of  the  petitioner,  and  capable  of  inheriting  aa 
though  he  were  the  child  of  the  petitioner.  Sec- 
tion 2072  provides  that  such  court  shall  have 
authority  by  consent  of  the  parents,  or  either  of 
them,  if  one  be  dead,  to  give  the  petitioner  the 

Sarental  control  of  such  adopted  person,  if  an 
ifant.  Beld  that.  In  order  to  make  valid  an 
adoption,  as  an  heir,  the  parental  control  does 
not  necessarily  go  with  the  adoption. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {{  29-32 ;  Dec.  Dig.  «=>20.] 

8.  Judgment  «=9470— Conclubiveness— Gol- 
lateral  Attack. 

A  judgment  rendered  br  a  court  having  ju- 
risdiction of  the  parties  and  the  subject-matter, 
unless  reversed  or  annulled  in  some  proper  pro- 
ceeding, is  not  open  to  contradiction  or  impeach- 
ment by  parties  or  privies  in  any  collateral  ac- 
tion or  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  J  907;    Dec.  Dig.  <8=>470.] 

4.  Adoption  €=9l4  —  Efitect  of  Subsequent 

Adoption  by  Another. 

On  the  petition  of  V.  stating  that  he  was  de- 
sirous of  adopting  two  minor  children  and  mak- 
ing them  capable  of  inheriting  from  him  as  his 
heirs  at  law,  that  their  father  and  mother  were 
dead,  and  that  they  were  in  the  custody  and  con- 
trol of  their  grandfather,  who  joined  in  the  peti- 
tion, a  judgment  was  rendered  declaring  such 
minors  to  be  heirs  at  law  of  V.,  and  awarding 
the  parental  control  to  V.  One  of  the  children 
subsequently  returned  to  her  grandfather's  house, 
and  the  grandfather,  with  V/s  consent,  took  the 
other  child  and  filed  a  petition  stating  that  he 
was  desirous  of  ad^tin^  them  and  making  them 
his  heirs  at  law.  V.  jomed  in  the  petition  and 
consented  to  their  adoption  by  the  ^andfather, 
and  a  judgment  was  entered  adjudging  them  to 
be  heirs  at  law  of  the  grandfather,  and  that  he 
have  the  parental  control  of  the  children.  Held 
that,  as  tbe  proceeding  by  the  grandfather  to 
adopt  tbe  children  did  not  seek  to  annul  the  prior 
judgment  of  adoption,  even  if  the  court  had 
power  to  do  so,  the  former  judgment  was  conclu- 
sive on  collateral  attack,  and  the  children  were 
entitled  to  inherit  from  V.,-  especially  as  the  sec- 
ond judgment  did  not  declare  the  children  to  be 
capable  of  inheriting  from  the  grandfather  as 
though  they  were  his  children,  but  merely  de- 
clared them  to  be  heirs  at  law,  which,  as  grand- 
children, tbey  already  were,  and  hence  made  no 
change  in  their  status,  except  the  change  of 
right  of  parental  controL 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  JJ  22.  24,  25;  Dec.  Dig.  «=al4; 
Judgment  Cent  Dig.  g  914.] 


5.  Adoption  «=>21— Right  of  Inhebttawck— 
Dbpbnuent  on  Statute. 

The  right  of  an  adopted  child  to  inherit  is 
based  upon  the  statute,  and  not  upon  any  com- 
mon-law or  civil  law  status. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  §§  35,  86,  88-40;   Dec.  Dig.  (S=»21.1 

6.  Adoption  $=>14— Judguent  of  Adoption 
—Abrogation. 

A  judgment  of  adoption  wag  not  abrogated 
so  as  to  defeat  the  adopted  children's  right  of 
inheritance  from  the  adoptive  parent  by  a  judg- 
ment bestowing  the  parental  control  of  the 
adopted  children  upon  a  party  other  than  the 
adopting  parent,  as  the  statute  relative  to  adop- 
tion, when  invoked,  creates  the  same  relationa 
between  an  adopted  child  and  its  adoptive  par- 
ent as  a  child  bears  to  its  own  parent,  as  near 
as  may  be,  and  the  courts  have  authority  in 
proper  cases  to  take  the  parental  control  of 
children  from  their  parent,  and  vest  such  control 
in  another  when  the  good  of  the  child  demands 
such  drastic  action,  and  such  action  does  not  de- 
stroy the  right  of  inheritance  from  the  parent 
by  the  child. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  §1  22.  24.  25;  Dec.  Dig.  <8=>14; 
Judgment,  Cent  Dig.  {  914.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Brancb,  First  Division. 

Proceeding  by  Marian  Vlllier  and  otbera 
to  set  aside  an  order  appointing  Rutb  N. 
Watson  as  administratrix  of  the  estate  of 
Paul  ViUler,  deceased.  From  a  judgment  re- 
fusing to  remove  the  administratrix,  the  pe- 
titioners appeal.    Affirmed. 

BenJ.  F.  Qardner,  of  LoulsvlUe,  for  appel- 
lants. W.  H.  McCuUongh  and  J.  W.  S. 
Clements,  both  of  LoulsvlUe,  for  appellee. 

HURT,  J.  Paul  Vlllier,  who  was  a  resi- 
dent of  Jefferson  county,  filed  a  petition  in 
the  Jefferson  circuit  court,  by  which  he 
sought  to  adopt  Ruth  N.  Watson  and  Nellie 
Marie  Watson,  who  were  two  Infant  chil- 
dren, under  the  provisions  of  sections  2071 
and  2072  of  the  Kentucky  Statutes.  He  stat- 
ed in  his  petition  that  he  was  a  resident  of 
Jefferson  county,  and  that  the  infants  were 
also  domiciled  in  the  county;  that  Ruth 
Naomi  Watson  was  12  years  of  age,  and  Nel- 
lie Marie  Watson  was  7  years  of  age;  that 
their  father  and  mother  were  dead,  and  they 
were  then  in  the  cu.stody  and  control  of  their 
grandfather,  Henry  Watson,  who  joined  In 
the  petition  for  the  purpose  of  consenting 
that  Vlllier  should  have  the  parental  con- 
trol of  tbe  children ;  that  he  (VUUer)  desired 
to  adopt  the  clilldren  and  make  them  capa- 
ble of  Inheriting  from  him  as  his  heirs  at 
law,  and  prayed  that  the  court  render  a 
judgment  to  that  effect.  Afterwards  he  filed 
an  amended  petition,  in  which  he  stated 
that  he  had  been  a  married  man,  but  had 
obtained  an  absolute  divorce  from  his  wife, 
and  had  been  restored  to  all  the  rights  and 
privileges  of  an  unmarried  person.  On  the 
9th  day  of  AprU,  190C,  the  action  having 
been  submitted,  the  court  adjudged  that 
Vlllier  was  a  person  over  21  years  of  ag^ 
I  and  that: 
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"The  said  Ruth  Naomi  Watson  and  Nellie 
Marie  Watson  and  each  of  them  are  hereby  de- 
clared to  be  heirs  at  law  of  the  said  Paul  Villier, 
and,  as  such,  capable  of  inheriting  as  though 
they  and  each  of  them  were  the  children  of  said 
Villier.  The  said  Villier  is  further  awarded  and 
Kiven  the  parental  control  of  said  children  and 
each  of  them,  and  said  Villier,  with  respect  to 
said  children,  shall  be  onder  the  same  responsi- 
bilities as  if  they  and  each  of  them  were  his 
own  children." 

Villier  took  the  custody  of  the  children, 
and  they  resided  with  him  at  his  residence 
for  about  four  years,  during  which  time  he 
seems  to  Iiave  treated  them  kindly  and  pro- 
Tided  for  their  wants  as  a  real  father,  but 
at  the  end  of  this  time  the  older  girl,  Ruth 
Naomi  Watson,  left  the  home  of  Villier  and 
went  to  that  of  her  grandfather,  Henry  Wat- 
son. With  the  consent  of  Villier,  the  grand- 
father removed  the  younger  girl  from  the 
house  of  Villier  to  his  home. 

Thereafter  the  grandfather,  Henry  Wat- 
SMi,  filed  his  petition  in  the  JelVerson  cir- 
cuit Ciourt,  in  which  he  alleged  the  infancy 
of  the  two  children;  the  fact  tliat  they  were 
declared  by  the  former  Judgment  of  the  court 
to  be  the  heirs  at  law  of  Villier,  and  their 
Itarental  control  conferred  upon  Villier;  that 
"he  (Watson)  was  desirous  ot  adopting  the 
cliildren  and  making  them  capable  of  in- 
heriting as  his  heirs  at  law,"  and  also  of 
having  the  parental  control  of  the  children; 
tlutt  he  and  said  children  were  residents  of 
the  county,  and  prayed  that  they  be  declared 
his  heirs  at  law,  and,  as  such,  capable  of  in- 
heriting from  liim  as  though  they  were  bis 
children,  and  that  he  be  given  the  parental 
control  of  them."  Paul  Villier  Joined  in  the 
petition  and  consented  to  their  adoption  by 
Watson,  and  also  that  Watson  have  the 
parental  control  of  them. 

ThiH  cause  having  been  submitted  for  trial, 
the  court  adjudged  the  children  to  be  the 
heirs  at  law  of  Watsou,  and  capable,  as 
such,  of  inheriting  as  his  heirs  at  law,  and 
reciting  the  fact  that  Villier,  who  by  the 
former  Judgment  had  been  given  parental 
control  of  the  children,  bad  consented  to 
Watson  having  their  parental  control,  also 
adjudged  that  Watson  have  the  parental  con- 
trol of  the  children.  Previous  to  the  time  of 
thdr  adoption  by  Villier  their  grandfather, 
Henry  Watson,  had  been  appointed  and  iiual- 
ifled  as  the  statutory  guardian  of  the  two 
girls.  After  the  last-mentioned  Judgment 
the  girls  never  resided  with  Villier.  On  Jan- 
nary  2,  1915,  Villier  died  intestate,  domiciled 
in  Jefferson  county.  He  did  not  leave  sur- 
viving him  any  children  of  his  own,  but  there 
survived  him  one  sister  and  three  half-sis- 
ters, and  two  nephews  and  a  niece,  children 
of  a  deceased  brother. 

On  January  9,  1915,  Ruth  N.  Watson,  who 
at  that  time  was  above  the  age  of  21  years, 
applied,  as  a  relation  of  the  decedent,  enti- 
tled to  a  distributive  sh«re  of  decedent's 
estate,  for  appointment  as  administratrix  of 
his  estate.  The  county  court  sustained  her 
motion  and  granted  her  the  administration 


of  the  estate.  She,  executed  bond  as  sach, 
and  proceeded  to  the  administration.  On 
January  11,  1915,  the  above-named  kinsfolk 
of  the  decedent  entered  a  motion  in  the  conn- 
ty  court  to  set  aside  the  order  appointing 
the  appellee  as  administratrix,  and  to  ap- 
point in  her  stead  the  LonisviUe  Tmst  C!om- 
pany.  The  county  court  overruled  the  mo- 
tion, and  from  the  order  overruling  their  mo- 
tion they  appealed  to  the  circuit  court  The 
circuit  court  sustained  the  action  of  the 
county  court,  and  refused  to  remove  the  ap- 
pellee as  administratrix,  and  from  its  Judg- 
ment the  collateral  heirs  of  Villier  have  ap- 
pealed to  this  court. 

It  is  conceded  that,  if  appellee  is  a  daugh- 
ter of  decedoit  by  adoption,  and  entitled  to 
inherit  from  him  as  though  she  were  his 
child,  the  motion  of  appellants  to  have  her 
removed  as  administratrix  ought  not  to  pre- 
vail, but,  if  she  is  not  such  heir,  and  not  en- 
titled to  inherit  from  him  as  though  slie  were 
his  child,  the  appellants  ought  to  saooeed  up- 
on their  motion. 

it  is  also  conceded  that,  by  virtue  of  the 
Judgment  of  the  court  by  which  Villier  adopt- 
ed the  appellee  and  her  sister,  and  wlilch 
declared  them  to  be  his  heirs,  and,  as  such, 
capable  of  inheritance  from  him  as  though 
they  were  children  of  tiis,  the  appellee  be- 
came an  heir  of  Villier  at  his  death,  and  en- 
titled to  inherit  from  him  as  though  she 
were  a  child  of  his,  and  to  inherit  such  por- 
tion of  his  estate  as  she  would  inherit  if  she 
were  his  own  child,  under  the  terms  of  the 
statutes  which  constitute  the  laws  of  descent 
and  distribution  in  tbis  state.  Thus  the  con- 
troversy is  narrowed  to  the  determination  of 
what  effect,  if  any,  the  Judgment  of  the  court 
by  wMch  die  girls  were  adopted  by  Watson 
had  upon  the  Judgment  of  adoption  of  them 
by  Villier,  and  wliat  effect,  if  any,  the  subse- 
quent conduct  of  the  parties  had  upon  the 
efficacy  of  the  Judgment  through  which  they 
were  adopted  by  VUlier. 

[1]  This,  being  one  of  the  states  which  de- 
rives its  legal  principles  and  theories  in 
large  part  from  those  of  the  common  law, 
iiad  no  provision  in  its  laws  whereby  one 
could  make  another  who  was  an  alien  to 
his  blood  an  heir  of  his,  in  the  sense  of  a 
child,  until  in  the  year  1860,  when  a  statute 
was  adopted  which  for  the  first  time  in  its 
Judicial  history  permitted  persons  not  Of  kin 
to  assume  such  relations  as  would  enable  one 
to  inherit  from  another  as  though  he  were  a 
child  of  such  other.  The  right  ot  one  not 
the  child  of  another  to  inherit  from  such 
other  as  though  he  were  a  child  of  such  other 
must  then  necessarily  derive  its  entire  life 
from  the  terms  of  the  statute,  and  must  de- 
pend upon  tlie  fact  that  there  has  been  a 
compliance  with  the  statute.  The  statute  un- 
der which  the  deceaseu,  VUlier,  adopted  the 
appellee  and  her  sister  are  sections  2071  and 
2072,  Ey.  St.,  and  which  are  as  follows: 

"Sec.  2071.  Any  person  twenty-one  years  of 
age,  may,  by  petition  filed  in  the  circuit  court 
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of  the  county  of  his  residence,  state  in  sub- 
stance, that  he  is  desirous  of  adopting  a  person, 
and  making  him  capable  of  inheriting  as  neir  at 
law  of  such  petitioner;  and  said  court  shall 
have  authority  to  make  an  order  declaring  such 
person  heir  at  law  of  such  petitioner,  and,  as 
such,  capable  of  inheriting  as  though  such  per- 
son were  the  child  of  such  petitioner;  but  no 
such  order  shall  be  made  if  the  petitioner  be 
a  married  man  or  woman,  unless  the  husband  or 
wife  join  in  the  petition. 

"Sec.  2072.  Said  court  shall  hav«  authority, 
by  consent  of  the  parents,  or  either  of  them,  it 
one  he  dead,  to  give  the  petitioner  the  parental 
control  of  such  adopted  person,  if  an  infant; 
and  said  petitioner  shall  be  under  the  same  re- 
sponsibilities as  if  the  person  so  adopted  were 
his  own  child." 

II]  It  will  be  observed  that  the  court  has 
authority,  upon  application  of  one  who  Is  de- 
sirous of  adopting  another  and  making  him 
capable  of  ttdieritlng  from'  him  as  his  heir, 
to  render  a  judgment  declaring  such  person 
to  be  the  heir  of  the  petitioner,  and  capable 
of  inheriting  from  him  as  though  he  were 
the  child  of  the  petitioner,  and  this  the  court 
may  do  without  the  consent  of  the  person 
adopted  as  an  heir,  or  any  one  for  him ;  but. 
If  the  person  adopted  Is  a  minor,  the  coort 
may  adjudge  that  the  petitioner  have  the 
parental  contfol  of  the  one  adopted,  upon  the 
consent  of  his  parents,  or  one  of  them  who 
may  be  living.  In  order  to  make  valid  an 
adoption  as  an  heir,  the  parental  control  does 
not  necessarily  go  with  the  adoption  as  an 
heir. 

The  decree  of  the  court  is  the  source  for 
determining  the  rights  of  the  parties  under 
the  statute,  and  Is  conclusive.  The  decree  in 
the  case  at  bar. adjudged  that  appellee  was 
an  heir  at  law  of  the  decedent,  and,  as  such, 
capable  of  inheriting  from  him  as  though  she 
were  Us  own  child.  In  I.  C.  J.  1391,  It  is 
said: 

"A  final  decree  of  adoption  is  conclusive  up- 
on all  parties  Interested  in  the  proceedings." 

The  same  authority  (I.  O.  J.  1893)  holds 
that  a  judgment  of  adoption  cannot  he  col- 
laterally attacked,  except  for  want  of  juris- 
diction of  the  court  which  rendered  It 

[3]  In  23  Cyc.  1055,  the  rule  is  laid  down: 
"A  judgment  rendered  by  a  court  having  ju- 
risdiction of  the  parties  and  the  subject-matter, 
unless  reversed  or  annulled  in  some  proper  pro- 
ceeding, is  not  open  to  contradiction  or  im- 
peachment in  respect  to  its  validity,  verity  or 
binding  effect,  by  parties  or  privies,  in  any  col- 
lateral action  or  proceeding." 

To  the  same  effect  Is  the  doctrine  as  stated 
in  1  B.  O.  li.  626,  627.  The  same  is  the  rtile 
In  this  state.  Paul  v.  Smith,  82  Ky.  451; 
Com.  V.  Morrison,  4  Bibb,  336;  Mcllvoy  v. 
Speed,  4  Bibb,  86;  Luckett  y.  Gwathmey, 
Utt.  Sel.  Cas.  121. 

[4]  No  action  or  proceeding  was  ever 
brought  for  annulling  or  overturning  the 
judgment.  The  proceeding  by  Watson  to 
adopt  the  children  as  his  heirs  and  to  obtain 
parental  control  of  them,  and  to  which  VUlier 
gave  his  consent,  did  not  seek  to  annul  or 
set  aside  the  prior  judgment  of  adoption  by 
VllUer,  and  the  judgment  rendered  by  the 
court  In  the  action  did  not  attempt  to  jdls- 


turb  the  prior  judgment  of  adoption.  The 
judgment  rendered  in  the  second  proceeding, 
It  win  be  observed,  did  not  declare  the  chil- 
dren to  be  capable  of  inheriting  from  Watson 
as  though  they  were  his  children,  but  declar- 
ed them  to  be  heirs  at  law  of  Watson,  which 
they  already  were,  as  they  were  the  children 
of  his  deceased  son,  and  hence  the  only 
change  rendered  by  the  judgment  In  their 
status  was  a  change  of  right  of  parental  con- 
trol of  them  from  VUlier  to  Watson,  which, 
as  the  Judgment  recites,  was  by  the  consent 
of  Vllller.  The  Judgment  by  which  appellee 
and  her  sister  were  declared  to  be  the  heirs 
of  Vllller,  and,  as  such,  capable  of  Inheriting 
from  him  as  though  they  were  his  own  chil- 
dren, never  having  been  annulled  or  set  aside 
in  any  direct  proceeding  for  that  purpose,  It 
seems  must  now  be  conclusive  upon  all  par- 
ties and  Immune  from  collateral  attack.  It 
is,  however,  insisted  for  appellants  that  It 
was  unnecessary  to  set  aside  the  judgment 
decreeing  the  children  to  be  belrs  of  VUlier 
In  order  for  them  to  lose  the  right  of  Inherit- 
ance from  him,  because  the  second  adoption 
was  procured  by  the  same  parties  who  peti- 
tioned for  the  first  adoption,  and  the  court 
was  authorized  to  annul  Its  first  judgment, 
by  which  VUlier  made  the  adoption,  upon 
their  request.  Without  determining  whether 
It  was  v>flthln  the  power  of  the  court  to  set 
aside  the  judgment  by  which  VUlier  made  the 
adoption.  It  is  sufficient  to  say  that  such  re- 
quest was  not  made  by  the  parties,  nor  such 
relief  granted  by  the  court 

[S]  Relying  upon  analogies,  which  counsel 
claim  to  draw  from  the  dvU  law,  It  Is  In- 
sisted that  a  second  adoption  so  changes  the 
status  of  the  child  that  It  loses  its  right  of 
Inheritance  from  the  first  adoptive  father. 
These  analogies  are  drawn  from  the  civil  law, 
upon  the  theory  that,  as  the  law  of  adoption 
was  unknown  to  the  common  law,  and  was  a 
creature  of  the  civil  law,  Its  principles  ought 
to  govern  the  status  of  an  adopted  child  and 
control  Its  rights  of  inheritance.  The  right 
of  an  adopted  child  to  Inherit  Is,  boweve)*, 
based  upon  the  statute,  and  not  upon  any 
common-law  or  civil  law  status.  This  court. 
In  Atchison  v.  Atchison's  EJx'r,  89  Ky.  489,  12 
8.  W.  942, 11  Ky.  Law  Rep.  705,  said: 

"The  adoption,  as  authorized  by  our  statute, 
gives  the  one  adopted  the  status  of  a  chUd,  with 
aU  the  capacity  to  inherit  that  it  would  have 
If,  in  fact,  the  chUd  of  one  adopting  it." 

In  the  same  case  the  following  language 
was  used: 

"The  mode  of  descent  and  distribution  is  reg- 
ulated by  the  statute  under  which  aU  of  these 
parties  would  have  takm  if  there  had  been  no 
will,  and,  when  the  adoptive  father  dies  intes- 
tate, the  child,  inheriting  as  if,  in  fact,  a  chUd 
of  the  decedent,  can  take  in  no  other  mode  than 
that  pointed  out  in  the  statute." 

Trotn  these  excerpts  the  conclusion  Is 
drawn  that  the  court  was  foUowlng  the  anal- 
ogles  of  our  own  statute  laws  regulating 
descent  and  distribution,  and  not  drawing 
Its  contusions  from  the  dvU  law.  While  In 
the  case  of  Power  t.  Hafley,  85  Ky.  671,  4  8. 
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W.  683,  9  Ky.  Law  Rep.  380,  the  court  cftlled 
the  dvU  law  to  Its  aid,  the  conclusion  reached 
was  one  In  CMisonance  with  our  laws  of  de- 
scent In  that  case  it  was  held  that  the 
adopted  child's  children  Inherited  as  grand- 
children from  the  adoptive  father,  where  the 
adopted  child  died  before  the  adoptive  fa- 
ther. The  same  rule  would  have  applied  In 
the  case  of  the  children  of  a  real  son  or 
daughter  who  died  before  its  parent  In 
Lanferman  v.  Vanzile,  150  Ky.  751, 150  S.  W. 
1008,  Ann.  Cas.  1914D,  583,  it  was  held  that 
property  received  by  an  adopted  child  from 
his  adoptive  father  returned  to  that  par- 
ent or  his  kindred  when  the  adopted  child 
died  in  Infancy  and  without  Issue,  and  prop- 
erty held  by  an  adopted  child  which  it  re- 
ceived from  Its  father  returned  to  him  when 
the  child  died  in  infancy.  In  Anderson  v. 
Mundo  &  McGraw,  77  S.  W.  926,  25  Ky. 
Law  Rep.  1644,  It  was  held  that  the  proper- 
ty of  an  adopted  child  could  not  be  reached 
by  the  creditors  of  the  adoptive  parents,  up- 
on the  ground  that  its  maintenance  had  been 
borne  by  the  adoptive  parents.  In  the  case 
of  Atchison  V.  Atchison,  supra,  it  was  held, 
under  the  statute  of  descent  and  distrlbu- 
tiou  in  force  at  that  time,  that,  where  there 
was  an  adopted  child  which  survived  the 
adoptive  father,  the  widow  could  only  take 
one-third  of  the  personalty,  instead  of  one- 
half,  to  which  she  was  entitled,  in  case  of 
the  death  of  the  husband  leaving  no  Issue. 
In  Drain  v.  Vlolett  2  Bush,  156,  it  was  held 
that  a  son  who  had  been  adopted  by  the  hus- 
band, and  not  by  the  wife,  through  an  act  of 
the  General  Assembly,  could  not  inherit  from 
the  widow  of  his  adoptive  father.  His  case 
was  analogous  to  a  son  who  cauuot  inherit 
from  a  stepmother.  Hence  it  appears  that 
this  court,  in  determining  the  rights  of  in- 
heritance of  adopted  children,  has  followed 
the  analogies  to  be  drawn  from  our  own  laws 
of  descent,  rather  than  from  such  as  may 
be  drawn  from  the  civU  law ;  but  no  analogy 
has  been  allowed  to  have  effect  beyond  the 
terms  and  purpose  of  the  statute  authoriz- 
ing adoption.  All  the  authorities  agree,  that 
the  fact  of  adoption  does  not  lose  the  adopted 
child's  right  of  inheritance  from  bis  parents. 
With  this  right  existing.  It  would  be  diffi- 
cult to  see  why  a  child  could  not  Inherit 
from  two  or  more  persons  who  might  by 
adoption  bestow  that  right  upon  him.  If 
such  rule,  as  is  contended  for  by  appellants, 
should  prevail,  and  a  child  was  held  In 
adoption,  the  adoptive  father  or  other  de- 
signing person  could  take  away  the  child's 
right  of  Inheritance  from  the  adoptive  father 
by  procuring  some  penniless  i)erson  to  adopt 
the  chUd  as  his  heir,  which  he  might  do  with- 
out the  chUd's  or  any  one  else's  consent,  and 
the  parental  control  could  be  acquired  by  the 
consent  of  the  adoptive  parent  In  Russell's 
Adm'r  T.  Russell's  Guardian,  14  Ky.  Law 
Rep.  236,  the  superior  court  held  that,  where 
a  Child  under  the  control  of  the  Louisville 


Baptist  Orphans'  Home  was  adopted,  and  the 
adoptive  father  dies,  and  the  Home  cancel- 
ed the  contract  of  adoption  in  consideration 
of  another  adopting  the  child,  it  did  not  de- 
prive the  child  of  its  right  of  inheritance 
under  the  original  article  of  adoption. 

[6]  It  is  insisted  that  the  adoption  by  Vil- 
ller  was  not  alone  as  provided  by  section 
2071,  supra,  but  as  provided  by  that  and  also 
as  provided  by  section  2072,  supra,  that  is, 
the  same  judgment  which  declared  appellee 
to  be  an  heir  of  Vllller  also  gave  the  paren- 
tal control  of  her  to  him,  and,  the  judgment 
In  the  proceeding  by  Watson  having  bestowed 
the  parental  control  upon  Wataon,  that  It 
had  the  effect  to  abrogate  the  judgment  in 
the  proceeding  by  VUlier  in  toto,  and  thus 
took  away  the  right  of  appellee  to  inherit 
from  Vllller  as  his  heir.  In  this  contention 
we  cannot  concur.  The  statute  does  not  em- 
power the  court  to  ded.are  an  adopted  child 
an  heir  of  an  adoptive  father  because  he  is 
awarded  the  parental  control  of  the  child, 
but  it  empowers  the  court  to  grant  the  pa- 
rental control  of  the  child  to  the  adoptive  fa- 
ther becai.se  the  child  is  made  his  heir  and 
made  capable  of  inheriting  from  him  as 
though  It  were  his  child.  The  intent  of  both 
sections  of  the  statute  supra,  when  Invoked; 
is  to  create  the  same  relations  between  an 
adopted  child  and  its  adoptive  father  as  a 
child  bears,  under  the  laws,  to  its  own  fa- 
ther, as  near  as  may  be.  The  courts  are  in^ 
vested  with  authority,  In  proper  cases,  to 
take  the  parental  control  of  children  from 
their  parents  and  to  vest  such  control  in  an- 
other, when  the  good  of  the  child  demands 
such  drastic  action.  Section  2123,  Ky.  St; 
Hamilton  v.  Christian  Church  Widows'  & 
Orphans'  Home,  153  Ky.  429,  155  S.  W.  112a 

When  the  law,  through  the  courts,  takes  a 
child  from  the  parental  control  of  the  parent, 
the  action  does  not  destroy  the  right  of  in- 
heritance from  the  parent  by  the  child.  Nei- 
ther does  the  willful  or  uujustitied  departure 
of  the  child  from  the  parental  roof  and  con- 
trol destroy  Its  right  of  Inheritance.  The 
parent  cannot  take  from  his  child  its  right 
of  inheritance,  though  he  may  make  the  right 
valueless  by  a  dlsiX)sltion  of  his  property. 
The  case  of  Hamilton  v.  Widows'  &  Orphans* 
Home,  supra,  is  not  based  upon  a  state  of 
facts  altogether  similar  to  the  facts  of  this 
case.  In  that  case  Hamilton  had  released 
the  custody  and  control  of  bis  Infant  son  to  a 
children's  society  which  was  authorized  by  its 
charter  to  make  a  contract  for  the  adoption 
of  the  child.  The  society  made  a  contract 
with  Bedford  by  which  the  parental  control 
of  the  child  was  given  to  him,  and  he  adopted 
the  child  as  his  heir,  but  the  society  reserv- 
ed the  right  to  cancel  the  contract  for  fail- 
ure to  perform  the  conditions  by  Bedforfl. 
Bedford,  by  the  proper  proceedings  In  court, 
adopted  the  child  as  Ms  heir,  under  the  pro- 
visions of  section  2071,  supra.  Thereafter,  In 
a  Utlgation  between  Hamilton,  Bedford,  and 
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tbe  society,  the  circuit  court  adjudged  tbe 
custody  and  parental  control  of  the  child  to 
the  society,  as  against  both  Hamilton  and 
Bedford,  and  set  aside  the  decree  of  adoption 
of  the  child  by  Bedford.  Upon  appeal  this 
20urt  sustained  the  Judgment  of  the  circuit 
court  to  the  extent  that  It  canceled  the  con- 
tract for  the  parental  control  of  the  child 
between  Bedford  and  the  society  and  gave 
the  parental  control  to  the  society,  as  against 
its  father,  but  reversed  the  judgment  of  the 
circuit  court  to  the  extent  that  It  set  aside 
the  decree  of  adoption.  The  decree  of  adop- 
tion in  that  case  did  not  award  the  parental 
control  of  the  child  to  the  adoptive  father, 
as  the  decree  did  in  the  case  at  bar,  but  in 
that  case  the  contract  of  adoption  with  the 
society  did  give  the  parental  control  to  Bed- 
ford, and  It  derived  its  authority  to  the  pa- 
rental control  of  the  child  from  Its  father. 
The  effect  of  the  court's  holding  was  that, 
under  those  circumstances,  the  right  to  inher- 
it from  tbe  adoptive  father  was  not  necessa- 
rily connected  with,  nor  did  it  depend  upon, 
the  adoptive  father's  right  to  the  parental 
control  of  the  child. 

For  the  reasons  indicated,  it  appears  that 
the  appellee  is  an  heir  of  Villler,  and  entitled 
to  inherit  from  him  as  if  she  was  his  child. 
As  such,  she  is  a  distributee  of  his  estate. 

The  judgment  is  therefore  affirmed. 


ELSEY  V.  PEOPLE'S  BANK  OF  BARD- 
WELL. 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 
1916.) 

1.  Bills  and  Notes  €=>121  —  Person  Pbi- 

UARILT    LlABU;  —  DiSCHAKGE    OF    INSTBU- 
MENT. 

One  ugning  a  n«>RotiablR  note  on  the  face 
thereof,  without  anything  appearing  thereon  to 
indicate  that  he  signs  as  surety  or  as  other  than 
maker,  is  primarily  liable,  within  Negotiable  In- 
struments Act  (K.V.  St.  c  90b)  {  191,  and  though 
a  surety  for  the  principal  maker  is  not  dis- 
charged except  in  one  of  the  ways  provided  by 
section  119,  though  the  holder  takes  the  note 
with  knowledge  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  255,  236;  Dec  Dig.  «s9 
121.] 

2.  Bills  and  Notes  «=9l46— Neootiablb  In- 

STBUIOENTB  Act — CONBTBUCTIOK. 

The  negotiable  instruments  act  covers  the 
entire  subject  of  negotiable  instruments  and  ia 
a  complete  body  of  law  on  that  sabjert  and  con- 
trols in  all  cases  to  which  it  is  applicable. 
'  [Ed.  Note:— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  361 ;  Dec.  Dig.  <3=>146.] 

Appeal  from  Circuit  Court,  Carlisle 
Count}'. 

Besponse  to  petition  for  rehearing.  Ke- 
hearing  granted,  and  judgment  of  circuit 
court  affirmed. 

For  former  opinion,  see  166  Ky.  386, 179  S. 
W.  392. 

John  E.  Kane,  of  Bardwell,  for  appellant 
Bobbins  &  Robbins,  of  Mayfield,  and  T.  M. 
Collins,  of  Bardwell,  for  appellee. 


MILLER,  C.  J.  The  fticts  of  this  case 
may  be  found  In  166  Ky.  886,  179  S.  W.  892. 
The  case  was  prepared  and  tried  in  the  cir- 
cuit court,  and  argued  and  decided  upon  the 
appeal  to  this  court,  ujion  the  theory  that 
the  note  was  not  a  negotiable  Instrument,  'or 
was  not  affected  by  the  negotiable  instru- 
ments law  of  this  state.  Neither  party  men- 
tioned that  act  in  his  brief;  and,  in  their 
petition  for  a  reheating,  counsel  for  appellee 
concede  that  tbe  case  was  cibrrectly  decided 
in  this  court  under  the  law  of  this  state 
which  antedated  the  negotiable  Instruments 
law.  For  the  first  time,  however,  It  is  sug- 
gested in  the  petition  for  a  rehearing  that, 
under  the  negotiable  Instruments  law,  J.  L. 
Elsey,  although  he  was  a  surety,  Is  primarily 
liable  upon  the  note  sued  on,  and  has  not 
been  discharged  from  that  liability  in  any 
one  of  the  five  ways  provided  in  section  tl9 
of  tbe  act 

[1]  Tbe  case  is  controlled  by  the  negotiable 
Instruments  act,  which  is  found  in  chapter 
90b  of  the  Kentucky  Statutes.  Section  60 
of  that  act  reads  as  follows: 

"The  maker  of  a  negotiable  instrument  by 
making  it  engages  that  he  will  pay  it  accord- 
ing to  its  tenor,  and  admits  the  existence  of  the 
payee  and  his  then  capacity  to  indorse." 

In  the  case  at  bar,  J.  L.  Elsey  signed 
the  note  without  anything  appearing  on  the 
face  of  the  note  to  indicate  that  he  signed, 
it  as  surety,  or  as  other  than  maker. 

Section  29  of  the  act  further  provides  as 
follows: 

"An  accommodation  party  is  one  who  has 
signed  the  instrument  as  mak^r,  drawer,  ac- 
ceptor or  Indorser,  without  receiving  value  there- 
for, and  for  the  purpose  of  lending  his  name  to 
some  other  person.  Such  a  uerson  is  liable  on 
the  instrument  to  a  holder  for  value,  notwith- 
standing such  holder  at  the  time  of  taking  the 
instrument  knew  him  to  be  only  an  accommoda- 
tion party." 

And  section  191  thereof  further  provides: 
"The  person  'primarily'  Uable  on  an  instru- 
ment is  the  person  who,  by  the  terms  of  the  in- 
strument, is  absolutely  required  to  pay  the 
same.  All  other  parties  are  'secondarily'  lia- 
ble." 

Finally,  section  119  also  provides: 
"A  negotiable  instrument  is  discharged:  (1) 
By  payment  in  due  course  by  or  on  behalf  of 
the  pi-iucipal  debtor,  (2)  By  payment  in  due 
course  by  the  party  aoeommodated,  where  the 
instrument  is  made  or  accepted  for  accommoda- 
tion. (3)  By  the  intentional  cancellation  there- 
of by  the  holder.  (4)  By  any  other  act  whidi 
will  discharge  a  simple  contract  for  the  pay- 
ment of  money.  (5)  When  the  principal  deotor 
becomes  tlie  holder  of  the  instrument  at  or  aft- 
er maturity  in  bis  own  right." 

In  First  State  Bank  of  NortonvIUe  v.  'Wil- 
liams, 164  Ky.  143,  176  S.  W.  10,  it  was  held 
that  an  accommodation  maker,  or  surety,  on 
a  promissory  note,  was  primarily  liable,  al- 
though the  fact  of  suretyship  was  known  to 
the  payee.  The  authorities  sustaining  the 
doctrine  are  cited  in  that  case,  where  It  was 
said  that,  the  act  having  covered  the  entire 
subject  of  discharge  and  release,  it  controls; 
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and  Its'  meanlos  shonld  be  ascertained  by  in- 
terpreting tile  language  nsed,  and  not  by  as- 
suming that  tbe  former  law  on  the  subject 
should  remain  unaltered.  And  it  may  be  said 
to  be  the  general  rule  that  one  who  signs  a 
promissory  note  on  the  face  thereof,  and  who 
In  that  way  becomes  a  surety  for  the  princi- 
pal maker,  as  J.  L.  Elsey  did  in  this  case,  is, 
by  force  of  section  191,  supra,  primarily  lia- 
ble for  the  payment  of  such  note.  First 
State  Bank  of  Nortonville  v.  Williams,  164 
Ky.  143,  175  S.  W.  10 ;  Rouse  v.  Wooten,  140 
N.  C.  557,  53  S.  B.  430,  111  Am.  St  Rep.  875, 
6  Ann.  Cas.  280;  Vanderford  v.  Farmers'  & 
Mechanics'  National  Bank,  105  Md.  164,  66 
Atl.  47,  10  li.  R.  A.  (N.  S.)  129;  Richards  v. 
Market  Exchange  Bank  Co.,  81  Ohio  St.  348, 
90  N.  E.  1000,  26  L.  R.  A.  (N.  S.)  99. 

In  view  of  the  decision  in  the  Williams 
Case,  a  further  discussion  of  J  L.  Elsey's  lia- 
bility is  unnecessary.  And  J.  L.  Elsey  not 
haying  been  discharged  In  any  one  of  the 
ways  provided  by  section  119,  supra,  he  re- 
mains liable  upon  the  note. 

[2]  Appellant  Insists,  however,  that  it  was 
never  contemplated  by  the  Legislature  in 
passing  the  negotiable  Instruments  law  that 
it  should  have  the  effect  to  repeal  or  abro- 
gate existing  laws  with  reference  to  the  du- 
ties and  liabilities  of  parties  to  negotiable  in- 
struments, and  that  sureties  remain,  as  for- 
merly, the  favorites  of  the  law  and  bound 
only  by  the  letter  of  their  obligations.  The 
act,  however,  covers  the  entire  subject  of  ne- 
gotiable Instruments,  and  must  be  treated  as 
a  complete  body  of  law  upon  that  subject, 
and  controlling  in  all  cases  to  which  it  is 
applicable.  Broaddus*  Dev.  v.  Broaddus' 
Hrs.,  10  Bush,  299. 

The  petition  for  a  rehearing  Is  granted,  the 
former  opinion  is  withdrawn,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


McKAY  V.  LOUISVILLE  ft  N.  B.  CO.  et  al. 
(Supreme  Court  of  Tennessee.    Feb.  11,  1916.) 

1.  Oebiiobabi  <t=s>68  —  Scope  of  Review  — 

PETrriON— ASSIONIIENTS  ov  Ebxob  —  Neoes- 

SITT. 

Under  Acts  1907,  c.  82,  creating  the  Court 
of  Civil  Appeals  and  refulating  the  method  of 
reviewing  its  judgments,  on  pention  by  defend- 
ant for  certiorari  to  review  the  opinion  and 
Judgment  of  the  Court  of  Civil  Appeals,  which 
on  some  questions  was  favorable  to  the  defend- 
ant and  against  the  plaintift,  plaintiff,  who  pre- 
sented no  petition  for  certiorari  and  no  assign- 
ment of  errors,  was  concluded  by  the  court*  s  rul- 
ings adverse  to  him. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |{  180-182;   Dec.  Dig.  «=»68.] 

2.  CONTBAOTS    «s»147    —   OONBTBUOTION— In- 
TEKTION  OF  PaBTIES. 

The  object  in  the  construction  of  contracts 
is  to  ascertain  the  intention  of  the  parties  and 
what  the  contract  means  as  a  whole. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  730,  743;   Dec.  Dig.  «=a>147.] 


8.  GONTBAOTS   «s>169— CoNSTBiroTioir— Bei^- 

TION   OF   PaBTIES. 

In  the  construction  of  contracts,  courts 
will  look  to  the  nature  of  the  subject-matter, 
the  relation  of  the  parties  to  the  contract  and 
the  object  to  be  accomplished. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  }  752;   Dee.  Dig.  «=»169.] 

4.  Oabbiebs  «s3307— LnuTiNO  LiABiLrrr  — 
Expbess  Coupany's  EuPLOY^a— Contracts 
OF  Employment. 

A  contract,  whereby  plaintiff,  then  employ- 
ed as  a  messenger  by  an  express  company,  en- 
tered into  a  contract  with  the  express  com- 
pany containing  the  words  "have  entered  or  am 
about  to  enter,  for  a  continued  future  employ- 
ment agreeing  to  the  express  company's  eon- 
tract  to  save  defendant  railroad  harmless  from 
all  liability  to  the  compttny's  employes  for  any 
injury  on  defendant's  line,  whether  caused  by 
negligence  of  defendant  or  otherwise,  and  ratify 
ing  its  contracts  ■with  carriers  when  accepted 
by  the  express  company,  initiated  a  new  term 
of  employment,  so  as  to  constitute  a  good  con- 
sideration for  the  plaintilTs  contract 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  §}  1252-1259,  1491;  Dec.  Dig.  &=> 
307.] 

5.  Cabbiebb   4=9307  —  OoifTBAOT  Limiting 

LlABILITT— KkADINQ    OONTBACT— EFFECT. 

In  such  case,  plaintiff,  in  the  absence  of 
any  fraud  practiced  upon  him  by  the  express 
company  in  procuring  the  contract,  was  bound 
thereby,  whether  be  did  or  did  not  read  the 
contract  when  he  signed  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1252-1259,  1491 ;  Dec.  Dig.  «=» 
307.] 

6.  Cabbiebs  4S9307— EIxpbess  Messenokb  — 
Release  of  Cabbieb's  Liability— Effect. 

Plaintiff,  who  by  contract  with  an  express 
company  for  employment  as  messenger  assumed 
the  risk  of  injury,  and  released  his  claims 
against  carriers  for  liability  for  personal  injury 
and  ratified  the  company's  contracts  with  car- 
riers, and  agreed  to  save  the  company  harmless 
as  to  any  claima  for  personal  injury,  and  who 
received  the  employment  as  a  consideratioD, 
was  bound  by  his  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  }{  1262-1259,  1491 ,  Dec.  Dig.  «=> 
307.] 

7.  Oabbiebs  ^a>241— PASSENaxB  —  E<xpbe88 
Messenoeb. 

Under  such  contract  of  employment  the 
employe,  injured  by  wreck  on  defendant's  line, 
did  not  stand  to  the  defendant  in  the  relation 
of  a  passenger,  so  as  to  make  defendant  liable 
for  his  injury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig    §{  977-979;    Dec.  Dig.  «=>241.] 

8.  Cabbiebb  «=»307— Pitbho  Policy  —  Re- 
lease OF  Right  to  Recoveb  fob  Pebsonai 
Injuby. 

Such  contract,  in  respect  to  plaintiff's  aur 
render  of  his  right  of  action  against  the  car 
rier  for  personal  Injury  in  consideration  of  his 
employment  by  the  express  company,  wss  not 
void  as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Oarriera, 
CentDig.  }§  1262-1259,  1491;  DecDig.  .^=»307.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Val  McKay  against  the  Louis- 
ville dc  Nashville  Railroad  Company  and 
others.  From  a  judgment  of  the  Court  of 
Civil  Appeals  reversing  a  judgment  of  the 
circuit  court  for  defendants,  dismissing  the 
suit,  and  remanding  the  cause  tor  farther 
proceedings,  defendants  bring  certiorari.  Re- 
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▼ersed,  and  jndgment  of  drcnlt  conrt  af- 
firmed. 

Jno.  T.  Allen,  of  NashTllIe,  for  plaintiff. 
Cbas.  C.  Trabue  and  F.  M.  Bass,  both  of 
Nashville,  for  defendants. 

BUCHANAN,  J.  The  case  is  pending  on 
certiorari.  The  writ  lias  been  granted  and 
argument  allowed.  It  is  a  suit  for  damages 
for  x>er8onal  injuries  sustained  while  plain- 
tlfT,  In  the  discharge  of  bis  duties  as  a  mes- 
senger for  the  Southern  Express  Company, 
was  riding  In  an  express  car,  part  of  a  pas- 
senger train  operated  by  the  defendant  rail- 
road company.  The  train  was  wrecked,  and 
the  Injuries  to  plaintiff  resulted. 

To  the  declaration  averring  the  negligent 
operation  of  the  train  as  the  cause  of  the 
wreck  and  consequent  Injuries  to  plaintiff,  the 
railroad  company,  by  way  of  defense,  inter- 
posed its  plea  of  the  general  issue,  and,  in 
addition  thereto,  a  special  plea,  as  was  its 
right  under  section  4637,  Shan.  Code.  This 
special  plea  admitted  that  the  defendant  was 
a  corporation  and  common  carrier  on  and 
prior  to  the  date  of  the  injury  to  plaintiff, 
bat  averred  that  on  said  date  there  was  in 
force  between  it  and  the  Southern  Express 
Company  a  contract,  by  the  terms  of  which 
it  was  agreed  between  the  parties  that  the 
railroad  company  would  furnish,  for  the  use 
of  the  express  company  in  the  transaction  of 
its  business,  cars  to  be  hauled  by  the  rail- 
road company  on  Its  line,  to  be  used  for  the 
transportation  of  express  matter,  and  to  be 
occupied  by  employes  of  said  express  com- 
pany in  charge  of  such  express  matter,  such 
employes  to  be  transported  in  said  express 
cars  free  of  charge  by  the  railroad  company, 
and  that  the  express  company  should  pro- 
tect and  hold  harmless  the  railroad  company 
from  all  liability  that  the  railroad  company 
might  incur,  or  be  under  to  the  employes  of 
the  express  company  for  any  Injuries  such 
employ^  might  sustain  while  being  transport- 
ed by  defendant  over  its  line,  whether  such 
injuries  were  caused  by  the  negligence  of  the 
railroad  company  or  its  employes,  or  other- 
wise, and  that  pursuant  to  said  contract  the 
railroad  company  did  furnish  to  the  express 
company  cars  known  as  express  cars,  and 
one  of  these  was  occupied  by  plaintiff  as  ex- 
press messenger  at  the  time  plaintiff  sustain- 
ed the  injuries  on  which  this  suit  is  based; 
plaintiff  being  In  said  express  car  as  custo- 
dian of  express  matter  therein  being  trans- 
ported. The  plea  then  averred  the  execution 
by  plaintiff  of  the  contract,  the  material  parts 
of  which  are  set  out  on  the  margin  of  this 
opinloiLi 

To  meet  this  special  plea,  plaintiff  filed  a 
replication  in  which  it  was  averred  that  the 
said  accident  release  was  executed  by  him 
without  consideration,  inasmuch  as  he  was  at 
the  time  it  was  signed  already  in  the  employ 
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of  the  express  company,  and  was  given  no 
new  or  different  contract  of  employment,  and 
farther  that  the  contract  was  against  public 
policy,  and  for  this  reason  void.  Other  mat- 
ters were  averred  in  the  replication  which 
need  not  be  set  out  for  reasons  later  ap- 
pearing herein. 

The  company  demurred  to  the  replication. 
The  trial  judge  sustained  the  demurrer. 
Plaintiff  declined  to  plead  over,  whereupon 
his  suit  was  dismissed,  and  he  prosecuted  his 
appeal. 

By  the  judgment  of  the  Court  of  Civil  Ap- 
peals it  was  held  that  the  replication  was 
sufficient,  and,  accordingly,  it  reversed  the 
judgment  of  the  circuit  court  and  remanded 
the  cause  for  further  proceedings. 

[1]  The  petition  for  certiorari  seeks  a  re- 
view of  the  opinion  and  judgment  of  the 
Court  of  ClvU  Appeals.  Upon  some  questions 
made  by  the  replication  the  opinion  of  the 
Court  of  Civil  Appeals  was  favorable  to  the 
railroad  company  and  against  the  plaintiff. 
The  latter  has  presented  no  petition  for  cer- 
tiorari and  no  assignment  of  errors,  and  is 
therefore  concluded  by  the  rulings  adverse  to 
it  made  by  the  Court  of  Civil  Appeals  <»i  the 
points  referred  to  above.  See  C,  N.  O.  * 
T.  P  R.  Co.  V.  Brock,  132  Tenn.  (5  Thomp.) 
477,  178  S.  W.  1116;  Knight  v.  Cooley,  131 
Tenn.  (4  Thomp.)  21,  173  S.  W.  435;  Murrell 
V.  Rich,  131  Tenn.  (4  Thomp.)  378,  412,  175 
S.  W.  420 ;  chapter  82,  Acts  of  1907. 

[2,  J]  The  Court  of  Civil  Appeals  was  in 
error  in  its  construction  of  the  legal  effect  of 
the  accident  release  contract  In  the  con- 
struction of  contracts  the  object  is  to  ascer- 
tain the  intention  of  the  parties,  and  the  im- 
portant question  is  what  the  contract  means 
as  a  whole.  Paige  on  Contracts,  vol.  2,  { 
1112;  Arbuckle  v.  Klrkpatrlck,  98  Tenn. 
a4  Pick.)  221,  39  S.  W.  3,  36  L.  R.  A.  285, 
60  Am.  St  Rep.  854.  Courts  will  look  to  the 
nature  of  the  subject-matter,  the  relation  of 
the  parties  to  the  contract  and  the  object 
sought  to  be  accomplished.  Paige  on  Con- 
tracts, vol.  2,  {  1123.  There  is  no  need  in  thin 
case  to  resort  to  extrinsic  evidence  in  the 
construction  of  the  contract  Its  terms  are 
wholly  free  from  ambiguity. 

[4]  The  contract  begins  as  an  application 
for  employment  and  contemplates  a  term  in 
future,  but  tlie  applicant  does  not  ask  for  a 
term  for  any  particular  length  of  time.  He 
is  content  that  the  company  may  have  the 
right  to  terminate  the  future  term  at  its 
pleasure,  and  he  agrees  to  all  of  the  terms 
thereinafter  set  out,  and  that  all  his  repre- 
sentations are  for  the  purpose  of  procuring 
employment  with  the  company.  He  then 
makes  certain  representations  about  himself, 
and  thereafter  agrees  to  execute  a  bond  for 
the  protection  of  the  company,  and  then  af- 
fixes his  signature  to  his  application.  The 
condnsion  is  irresistible  that  this  application 
looked  to  a  future  employment  as  contradis- 
tinguished from  one  which  existed  when  the 
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application  was  made,  and  it  follows  that  a 
term  existing  when  the  application  was  made 
was  extinguished  by  acceptance  of  the  offer 
made  by  the  applicant  Such  acceptance  end- 
ed the  pre-existing  employment,  and  Initiated 
the  new  one  contemplated  by  the  application. 
This  view  is  strengthened  by  other  parts  of 
the  contract  presently  to  be  noticed.  The 
next  part  of  the  contract  Is  the  accident  re- 
lease. 

It  is  manifest  that  the  words  "haye  en- 
tered, or  am  about  to  enter,"  in  .the  first 
clause  of  the  accident  release  part  of  the  con- 
tract, are  Intended  to  cover,  on  the  one  hand, 
the  case  of  an  applicant  who,  at  the  time  of 
his  application,  was  in  the  service  of  the  com- 
pany under  a  former  contract  of  employment, 
which  the  applicant  intended  to  come  to  an 
end  by  the  acceptance  of  lUs  offer  to  make  a 
new  contract,  and,  on  the  other  hand,  those 
words  were  Intended  to  cover  the  case  of  an 
applicant  who  had  not  heretofore  been  em- 
ployed by  the  company.  The  signature  of  the 
applicant  affixed  to  this  part  of  the  contract 
completed  his  offer.  The  next  and  final  part 
of  the  contract  is  the  acceptance  of  the  ap- 
plicant's offer  by  the  company. 

[t,  tl  The  signature  of  the  company  to  the 
last  portion  of  the  contract  ended  the  old 
contract  and  completed  the  new  one.  Its 
signature  was  a  definite  acceptance  of  the 
offer  of  the  applicant  to  enter  into  the  new 
and  to  abandon  the  old  contract  relations. 
By  this  completed  contract,  In  the  absence  of 
an  averment  In  his  replication  of  fraud  prac- 
ticed upon  him  by  the  express  company  In 
the  procurement  of  the  contract,  the  plaintiff 
is  undoubtedly  bound  in  law,  whether  he 
read  the  contract  or  not,  at  the  time  he  af- 
fixed his  signature  thereto.  Railroad  Co.  v. 
Stone  &  Haslett,  112  Tenn.  (4  Cates)  348,  79 
S,  W.  1031;  BaUroad  Co.  v.  Smith,  123  Tenn. 
as  Cates)  678,  134  S.  W.  866.  PlainUff  stip- 
ulated for  employment  of  a  certain  kind,  and 
employment  of  that  kind  he  received  from  the 
company.  The  consideration  for  the  rights 
which  he  surrendered  by  the  terms  of  the 
contract  was  the  employment  received,  and 
the  law  does  not  allow  that  he  shall  deny 
the  consideration,  ignore  his  contract,  and 
reassert  and  recover  under  bis  surrendered 
rights,  after  liaving  enjoyed  the  benefits  for 
which  be  contracted,  and  which  he  received, 
as  the  result  of  bis  contract 

Upon  the  question  of  consideration,  it  Is 
immaterial  whether  plaintiff  stipulated  for 
a  term  of  service  to  be  extinguished  at  the 
pleasure  of  his  employer  or  at  a  fixed  time  in 
futuro.  The  material  fact  la  that  he  received 
what  he  contracted  for,  and  what  he  re- 
ceived was  of  value  in  the  eye  of  the  law. 
Our  conclusion  therefore  is  that  the  contract 
was  binding  upon  him,  unless  public  policy 
avoids  it 

[7,  t]  Therefore  the  next  question  Is  wheth- 
er the  relationship  of  common  carrier  and 
passenger  existed  between  the  railroad  eontr 


pany  and  plaintiff  at  tlie  time  be  sustained 
his  injuries.  Many  state  courts  of  last  re- 
sort had  answered  this  question  In  the  ama- 
tive in  passing  upon  cases  involving  facts 
and  contracts  like  this,  or  closely  analogous 
to  it,  prior  to  the  decision  in  Baltimore  & 
Ohio  S.  W.  By.  Co.  v.  William  Voight,  176 
U.  8.  498,  20  Sup.  Ct  385,  44  L.  Ed.  560. 
The  question  was  also  answered  in  the  nega- 
tive in  the  case  last  named.  The  contract 
involved  in  that  case  was  in  substance  the 
same  as  the  one  involved  here,  and  there,  as 
here,  the  action  was  by  an  express  messen- 
ger, and  against  a  railroad  company.  The 
question  certified  in  that  case,  after  stating 
the  material  facts  and  the  terms  of  the  con- 
tract, was  as  follows: 

"Does  Baid  railroad  company  assume,  towards 
such  express  messenger  while  being  carried  in 
the  course  of  his  said  employment  in  one  of 
said  express  cars  attached  to  a  passenger  train 
of  said  railroad  company,  pursuant  to  the  con- 
tracts aforesaid,  the  ordinary  liabilit?  of  a 
common  carrier  of  passengers  for  hire  so  as  to 
render  said  railroad  company  liable  as  such  to 
said  express  mesa^iger,  notwithstanding  the 
contracts  aforesaid,  for  injuries  he  might  sus- 
tain b;^  reason  of  a  collision  between  the  train 
to. which  said  express  car  ia  attached  and  an- 
other train  of  said  railroad  company,  cauied  by 
the  negligence  of  employ^  of  the  railroad  com- 
pany?'^ 

The  opinion  of  the  court,  after  referring 
to  New  York  C,  B.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  Ed.  62T;  Grand  Trunk  B.  Ca 
V.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535; 
Liverpool  &  Q.  W.  Steam  Co.  v.  Phoenix  Ins. 
Co.,  129  U.  S.  397  [9  Sup.  Ct  469],  32  L.  Ed. 
788 — held  that  while  the  principles  declared 
in  the  cases  above  referred  to  were  salutary, 
and  the  court  had  no  disposition  to  depart 
from  them,  yet  it  was  not  to  be  forgotten 
that  the  right  of  private  contract  was  no 
small  part  of  the  liberty  of  the  citizen,  and 
that  the  usual  and  most  important  function 
of  courts  of  Justice  was  rather  to  maintain 
and  enforce  contracts  than  to  enable  parties 
thereto  to  escape  from  their  obligation  on 
the  pretext  of  public  policy,  unless  it  clear- 
ly appeared  that  such  contracts  contravened 
public  right  or  public  welfare.  The  opinion 
continues: 

"It  was  well  said  by  Sir  George  Jessel,  M. 
B.,  in  Printing  &  N.  Registering  Co.  v.  Samp- 
son, L.  R.  19  Eq.  465:  'It  must  not  be  for- 
gotten that  you  are  not  to  extend  arbitrarily 
those  rules  which  say  that  a  given  contract  is 
void  as  being  against  public  policy,  because,  it 
there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understtmding  shall  have  the  ut- 
most liberty  of  contracting,  and  that  their  con- 
tracts, when  entered  into  freely  and  voluutaril.v, 
shall  be  held  sacred,  and  shall  be  enforced  by 
courts  of  justice.  Therefore  you  have  this 
paramount  public  policy  to  consider ;  that  you 
are  not  liehtly  to  interfere  with  this  freedom 
of  contract.' " 

It  was  further  said  in  the  opinion  that 
the  agreements  created  a  very  different  rela- 
tionship between  Voight  and  the  railway 
company  from  the  usual  one  between  passen- 
gers and  railroad  companies.    It  was  pointed 
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oat  tbat  Voight  was  under  no  stress  as  a 
passenger  desiring  transiwrtntlon  from  one 
point  to  another  on  the  railroad;  tbat  his 
occupation  of  the  car  especially  adapted  to 
the  uses  of  the  express  company  was  not  In 
pursuance  of  any  contract  directly  between 
hlm  and  the  railroad  company,  but  was  an  in- 
cident of  bis  permanent  employment  by  the 
express  company,  and,  said  the  opinion: 

"He  was  on  the  train,  not  by  virtue  of  any 
personal  contract  right,  but  because  of  a  con- 
tract between  the  companies  for  the  exclusive 
use  of  a  car.  His  contract  to  relieve  the  com- 
panies from  any  liability  to  him,  or  to  each 
other  for  injuries  he  might  receive  in  the  course 
of  his  employment,  waa  deliberately  entered  into 
as  a  condition  of  securing  his  position  as  a 
messenger." 

Xbe  opinion  then  points  out  the  distinc- 
tion between  the  Voigbt  Case  and  the  Loclc- 
■wood  Case. 

Wbat  bas  been  said  about  the  case  last 
commented  on  fairly  Indicates  the  view  tais- 
en  of  the  question  by  decisions  which  had 
preceded  that  case,  and  by  decisions  wlilch 
bave  followed  It  and-approved  its  reasoning. 
Very  elaborate  notes  discussing  the  cases  on 
tbls  subject  will  l>e  found  accompanying 
Denver  &  R.  G.  B.  Oo.  t.  Whan,  11  L.  R.  A. 
(N.  S.)  432,  and  Ooleman  t.  Pennsylvania  R. 
Ck).,  50  L.  R  A  (N.  8.)  432. 

The  great  weight  of  authority  evidently  sup- 
ports the  view  that  the  relationship  is  not  that 
of  passenger  and  carrier  in  cases  analogous  on 
tbeir  facts  to  the  present  case  and  tbe  Voight 
Case.  In  tbose  Jurisdictions  where^  under 
similar  contracts  and  facts,  a  contrary  ruling 
is  found,  it  is  generally  rested  upon  some  pe- 
culiar constitutional  or  statutory  provision. 
An  opinion  by  tbe  Supreme  Court  of  tbe 
United  States  approving  tbe  doctrine  of  the 
Voight  Case  is  to  be  found  in  Santa  F4,  Pres- 
cott  &  Phoenix  Ry.  Oo.  v.  Grant  Bros.  Con- 
strucUon  Co.,  228  U.  S.  177,  83  Sup.  Ot  474, 
57  L.  E^  787,  and  a  later  case  by  tbe  same 
court  Is  Robinson  v.  Baltimore  &  Ohio  R. 
Co.,  237  U.  S.  84,  36  Sup.  Ct.  491,  59  L.  Ed. 
849.  In  tbe  case  last  named  the  contract  in- 
volved was  Ijetween  tbe  Pullman  Company 
and  one  of  its  porters.  The  latter  sued  the 
railway  company  for  injuries  sustained  while 
tlie  porter  was  in  tbe  discharge  of  bis  duty 
on  tbe  Pullman  car,  resulting  from  a  col- 
lision caused  by  tbe  negligence  of  tbe  defend- 
ant. Tbe  defense  was  based  on  a  contract 
between  tbe  porter  and  tbe  Pullman  Com- 
pany similar  in  import  to  that  under  consid- 
eration in  tbe  present  case.  The  court  held 
it  to  be  clear  that  unless  tbe  contract  waa 
ctmdemned  by  statute  it  was  valid,  and  was 
a  bar  to  plaintiff's  recovery,  citing  tbe  Voight 
Case  and  Santa  F^,  P.  &  P.  R.  Co.  v.  Grant 
Bros.  Construction  Co.,  supra.  Tbe  statute 
relied  on  as  destroying  tbe  validity  of  tbe 
contract  was  section  5  of  the  Employer's  Lia- 
bUity  Act  of  April  22. 1908,  35  Stat,  at  L.  66, 
c.  149  (U.  S.  Comp.  St.  1913,  {  8661),  which 
provides  that  any  contract,  tbe  purpose  or  In- 
toRt  of  wlilcb  shall  be  to  enable  any  common 


carrier  to  exempt  Itself  from  liability  creat- 
ed by  this  act,  sliall  to  that  extent  be  void. 
But  tbe  court  held  that  the  Pullman  porter 
was  not  an  employ^  of  the  defendant  rail- 
road company  within  the  meaning  of  that 
statute,  and  it  was  also  held  that  the  rela- 
tionship twtween  the  railroad  company  and 
the  Pullman  Company  was  not  one  of  co- 
proprietorship,  and  on  this  point  tbe  opinion 
cites  Oliver  v.  Northern  P.  R.  Co.  (D.  C.)  196 
Fed.  432. 

Upon  the  foregoing  authorities,  we  thlnlk 
it  clear  that  the  contract  set  up  by  the 
special  plea  was  founded  upon  a  sufficient 
consideration,  was  not  opposed  to  public  pol- 
icy, and  was  a  bar  to  the  Judgment  sought 
by  the  plaintiff.  The  only  case  cited  by  the 
Court  of  Civil  Appeals  to  sustain  Its  con- 
struction of  the  contract  is  Purdy  v.  R.  W.  A 
O.  R.  R.  Co.,  125  N.  Y.  209,  26  N.  B.  255, 
21  Am.  St.  Rep.  736.  In  respect  of  the  re- 
lease which  the  baggageman  in  that  case 
signed,  tbe  New  Yorb:  court,  in  -its  opinion, 
said: 

"  'He  simply  signed  the  contract,  and  the  de- 
fendant kept  on  employing  the  plaintiff  as  bag- 
gageman'; in  other  words,  continued  the  al- 
ready existing  employment" 

The  language  above  quoted  distinguishes 
the  Purdy  Case  from  the  present  one,  for 
here,  as  we  have  held,  the  parties  terminated 
the  old  and  created  a  new  contract,  of  which 
new  contract  the  accident  release  was  a  part. 
The  Purdy  Case  was  referred  to  in  a  later 
New  York  case.  Runt  v.  Herring,  2  Misc. 
Rep.  105,  21  N.  Y.  Supp.  244.  Tbe  court, 
in  tbat  opinion,  said: 

"The  recital  of  the  employment  and  the  dol- 
lar paid  distinguishes  the  case  fnxn  Purdy  v. 
Rome,  etc.,  R.  Cq^  125  N.  Y.  200  [26  N.  B. 
255,  21  Am.  St.  Rep.  736],  and  probably  dis- 
closes a  sufficient  consideration  to  sustain  the 
agreement." 

It  results  tliat  the  Judgment  of  the  Court 
of  Civil  Appeals  is  reversed,  and  the  Judg- 
ment of  tbe  circuit  court  is  afQrmed. 

Norra}. 

"Contract. 

"Application  for   Employment    witli   Southern 
Express  Company. 

"I  hereby  apply  for  employment  by  the  South- 
ern Express  Co.,  and  agree  that  my  employment, 
if  I  am  employed  by  the  said  company,  shall 
not  l>e  for  any  particular  lengtii  of  time,  and 
that  tbe  said  company  reserve  to  itself  tlie  right 
to  terminate  the  contract  at  pleasure,  and  I 
agree  to  all  of  the  terms  and  conditions  herein- 
after set  out,  and  ail  of  the  statements  herein- 
after made,  are  made  as  representations  for  the 
purpose  of  procuring  employment  with  said  com- 
pany." 

"Accident  Release. 

"Whereas,  I,  the  undersigned,  have  entered,  or 
am  about  to  enter,  the  employment  of  the  South- 
em  Express  Company,  and  in  the  course  of  such 
employment  may  be  required  to  render  services 
in  the  care,  carriage,  or  handling  of  merchandise 
and  property  in  course  of  transportation  by 
cars,  vessels  and  vehicles,  belonging  to  the  differ- 
ent railroad,  stage  and  ateamtwat  lines  upon 
which  the  company  relies  for  its  means  of  tor- 
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waidlng  prop«rt7  delivered  to  it  to  be  for- 
warded ; 

"And  whereas,  such  express  company,  under 
its  contracts  with  many  of  the  corporntions  and 
persons  owning  or  operating  such  railroad,  stage 
and  steamboat  lines,  is  or  may  be  obligated  to 
indemnify  and  save  harmless  snch  corporations 
and  persons  from  and  against  all  claims  for  in- 
juries sustained  by  its  employes: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  my  said  employment,  I  do  hereby  as- 
sume all  risk  of  accidents  and  injuries  which  I 
shall  meet  with  or  sustain  in  the  course  of  my 
employment,  whether  occasioned  or  resulting  by 
or  from  the  gross  or  other  negligence  of  any 
corporation  or  person  engaged  in  any  manner 
in  operating  any  railroad  or  vessel,  or  vehicle, 
or  of  any  employfe  of  any  such  corporation  or 
person,  or  otherwise,  and  whether  resulting  in 
my  death  or  otherwise. 

"And  I  do  hereby  agree  to  indemnify  and 
save  harmless  the  Southern  Express  Company 
of  and  from  any  and  aU  claims  which  may  be 
made  against  it  at  any  time  by  any  corporation 
or  person  under  any  agreement  which  it  has 
made,  or  may  hereafter  make,  arising  out  of  any 
claim  or  recovery  upon  my  part,  or  the  part  of 
my  representatives,  for  damages  sustained  by 
reason  of  my  injury  or  death,  whether  such  in- 
jury or  death  result  from  the  gross  negligence 
of  any  person  or  corporation,  or  of  any  employ^ 
of  any  person  or  corporation,  or  otherwise. 

"And  I  hereby  bind  myself,  my  heirs,  execn- 
tors  and  administrators  vrith  the  payment  to 
snch  express  company,  upon  demand,  of  any 
sum  which  it  may  be  compelled  to  pay  in  conse- 
quence of  any  such  claim,  or  in  defending  the 
same,  including  all  counsel  fees  and  expenses  of 
litigation  connected  therewith. 

"I  do  further  agree  that  in  case  I  ahaU  at  any 
time  suffer  any  such  injury,  I  will  at  once,  with- 
out demand,  and  at  my  own  expense,  execute 
and  deliver  to  the  corporation  or  persons  owning 
or  operating  the  railroad,  stage  or  steamboat  line 
upon  whicn  I  shall  be  so  injured,  a  good  and 
sufficient  release,  under  my  hand  and  seal,  of 
all  claims,  demands,  and  causes  of  action,  arising 
out  of  such  injury,  or  connected  with  or  result- 
ing therefrom. 

"I  do  hereby  ratify  all  agreements  heretofbre 
made  by  said  express  company  with  any  corpora- 
tion or  persons  operating  any  railroad,  stage 
and  steamboat  line  in  whidi  anch  express  com- 
pany has  agreed  in  substance  that  its  employes 
shall  have  no  cause  of  action  for  injuries  sus- 
tained in  the  course  of  their  employment  upon 
the  line  of  such  contracting  party,  and  I  agree 
to  be  bound  by  each  and  every  of  such  agree- 
ments in  so  far  as  the  provisions  thereof  relative 
to  injuries  sustained  by  employes  of  tlie  compa- 
ny are  concerned,  as  fnlly  as  if  I  were  a  party 
thereto. 

"And  I  do  hereby  authorize  and  empower  said 
express  companv,  at  any  time  while  I  shall  re- 
main in  its  service,  to  contract  for  me  and  in  my 
behalf,  in  its  own  name  or  in  mine,  with  any 
corporation  or  persons  operating  any  railroad, 
stage  or  steamboat  line,  for  my  transportation 
as  a  messenger  or  employ^  free  of  charge,  up- 
on the  condition  and  consideration  that  neither 
I  nor  my  personal  representatives,  nor  any  per- 
son claiming  under  me,  will  make  any  claim  for 
compensation  because  <rf  any  injary  (mstained 
by  me,  whether  resulting  from  the  groas  negli- 


gence of  sudi  corporations  or  persons,  or  of  aoy 
employ^  of  such  corporations  or  persons,  or  oth-      i 
erwise,  and  the  contracts  so  made  shall  be  as      ! 
binding  and  obligatory  upon  me  as  if  signed  and 
delivered  by  me. 

"And  I  do  hereby  further  agree  that  the  pro- 
visions of  this  agreement  shall  be  held  to  iDur« 
to  the  benefit  of  any  and  every  corporation  and 
of  all  persons  upon  whose  railroad,  stage  or 
steamboat  lines  the  Sonthem  Bxpress  Company 
shall  forward  merchandise,  as  rally  and  com- 
pletely as  if  made  directly  with  such  corpora- 
tions or  persons. 

"I  further  agree  in  consideration  of  my  em- 
ployment by  said  Southern  Express  Company, 
that  I  shall  assume  all  risks  of  accident  or  in- 
jury which  I  shall  meet  or  sustain  in  the  coarse 
of  such  employment,  whether  occasioned  by  the 
negligence  of  said  company,  or  any  of  its  mem- 
bers, officers,  agents,  or  employes,  or  whether 
occasioned  by  the  negligence  of  any  railrrjud. 
steamboat  or  canal  company,  or  stage  company 
with  which  the  said  express  company  may  be  in 
such  contractual  relations,  or  by  the  agents. 
servants,  or  employes  of  any  such  company,  or 
otherwise;  and  that  in  case  I  shall  at  any 
time  suffer  any  such  injury,  I  will  at  onre 
execute  and  deliver  to  said  company  a  good  ami 
sufficient  release,  under  my  hand  and  seal,  of  all 
claims,  demands  and  causes  of  action  arising  out 
of  such  injury  or  connected  therewith,  or  result- 
ing therefrom ;  and  I  hereby  bind  myself,  my 
heirs,  executors,  and  administrators  with  the 
payment  to  said  express  company,  on  demand. 
of  any  snm  which  it  may  be  compelled  to  pay  in 
consequence  of  any  snch  daim,  or  in  defending; 
the  same,  inclnding  all  counsel  fees  and  expens- 
es of  litigation  connected  therewith.  I  do  ex- 
pressly declare  that  whUe  traveling  over  any 
of  the  lines  of  railway,  or  stageroad,  or  steam- 
boat routes,  or  while  being  about  to  so  travel 
for  the  said  Southern  Express  Company,  the  re- 
lation of  passenger  and  carrier  will  not  exist  be- 
tvreen  me  and  such  carrier,  but  my  rights  upon 
such  lines  shall  exist  solely  because  of  my  em- 
ployment with  the  said  Southern  Elxpress  Com- 

''Witness  my  hand  and  seal  this  2Sd  day  of 
June  nineteen   hundred  and  seven. 

"[Sign  name  in  full]  Valentino  McKay. 

"Note.— If  applicant  is  under  age  his  guardian 
must  also  sign  this  release. 

" ,  Parent  or  Guardian. 

"In  the  presence  of:   C.  M.  Fisher.    Ra." 

"Contract  of  Employment. 
"On  the  statements  and  conditions  contained 
in  the  foregoing  application  the  Southern  Bi- 
press  Company  hires  the  applicant  above  named 
to  serve  as  messenger,  and  to  perform  such  oth- 
er services  as  may  be  directed  from  time  to 
time;  from  June  23,  1907,  and  agrees  to  par 
him  for  his  services  at  the  rate  of  (agreed  up- 
on, or  to  be  agreed  upon,  for  such  employmenti 
to  which  the  applicant  may  be  assigned  from 
time  to  time), dollars  per  month,  or  frac- 
tional part  thereof,  while  occupying  such  posi- 
tion, or  until  the  date  of  his  resignation  or  dis- 
charge. 
"Dated  at  Nashville,  Tenn.,  8/23,  1907. 

"Southern  Elxpress  Comptny, 

"By  O.  M.  Fisher,  Ra. 
"Valentino  McKay,  Ehnployi." 
"Witness:   a  M.  Fisher." 
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LINDSAY  V.  COLLINGS.    (No.  502.)* 

(Court  of  CivU  Appeals  of  Texas.  El  Paso. 
Jan.  13,  191&  ilehearine  Denied  Feb.  10, 
1916.    On  Motion  to  Certify,  Feb.  10,  1916.) 

1.  MOBTGAOES  <s=>560  —  Action  on  Sbcdbed 
Debt— Law  Govebnino. 

A  California  note  secured  by  mortgage  on 
real  estate  there  is  governed  by  Code  Civ.  Froc. 
Cal.  {  726,  providing  that  there  can  be  but  one 
action  on  a  debt  so  secured,  an  action  of  foreclo- 
sure with  ascertainment  of  any  deficiency,  so 
that,  such  action  having  been  brought,  and  noth- 
ing realized,  because  of  a  prior  mortgage,  though 
the  mortgagor  was  not  a  resident  of  that  state 
so  that  a  personal  judgment  could  be  obtained 
against  him,  action  cannot  thereafter  be  main- 
tained on  the  note  in  Texas. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1604 ;  Dec.  Dig.  <S=>560.1 

Higgins,  J.,  dissenting. 

On  Motion  to  Certify. 

2.  COUBTS      «=>247-^UBISDICTION— Cebtifhd 

Question. 

Rev.  St.  1911,  arts.  1521, 1522,  as  amended 
by  Acts  33d  Leg.  c.  55,  providing  that  causes 
in  which  the  judges  of  the  Court  of  Civil  Ap- 
peals may  disagree  on  a  question  may  be  car- 
■  ried  to  the  Supreme  Court  by  certificate,  do  not 
apply  to  a  case  originating  in  the  county  court; 
article  1591  making  final  judgment  of  the  (Tourt 
of  Appeals  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {§  761,  754;    Dea  Dig.  «=3247.] 

Appeal  from  Beeves  Ck>unty  Court;  Ben 
Bandals,  Judge. 

Action  by  A.  T.  Lindsay  against  B.  L  Col- 
Ilngs.  Judgment  for  defendant,  and  plaintiff 
appeaU.  AiUrmed,  and  motion  to  certify 
overruled. 

Buck  &  Fleming,  of  Pecos,  for  aiqitellant 
J.  W.  Parker,  of  Pecos,  for  appellee. 

WALTHALL,  J.  This  suit  was  brought  In 
the  county  court  at  law  of  Reeves  county, 
Tex.,  <by  appellant,  A.  Y.  Lindsay,  a  resident 
of  the  state  of  California,  against  appellee,  E. 
L.  (3olllngB,  a  resident  of  the  state  of  Texas, 
and  is  an  action  to  recover  upon  a  promissory 
note,  executed,  dellrered,  and  made  payable 
In  California,  tn  the  sum  of  $500,  interest  and 
attorney's  fees.  Appellee  admitted  the  fol- 
lowing facts  pleaded  by  appellant:  The  exe- 
cution and  delivery  of  the  note  payable  to  ap- 
pellant in  Oallfomla ;  the  execution  and  de- 
livery to  appellant  of  a  certain  mortgage  on 
certain  real  estate  in  California,  described  In 
the  petition,  given  to  secure  said  note,  and 
all  of  the  terms  and  provisions  of  said  mort- 
gage as  pleaded  (copytog  the  note  there  sued 
on  in  the  body  of  the  mortgage) ;  that  the 
said  mortgage  was  a  subsequent  and  second 
lien  on  said  property  and  subject  to  a  certain 
note  for  $1,500  signed  by  appellant  and  paya- 
tile  to  Lula  Mae  Taylor,  and  that  appellant 
took  said  second  mortgage  lien  to  secure  the 
payment  of  the  $5(X)  note  sued  on ;  that  there- 
after Lula  Mae  Taylor  brought  suit  in  Cali- 
fornia against  appellant,  appellee,  and  oth- 
ers to  foreclose  the  first  mortgage  lien  on  said 


property ;  that  In  said  foreclosure  suit  appel- 
lant entered  his  appearance  and  filed  a  cross- 
action  against  appellee  and  others  named,  for 
the  purpose  of  foreclosing  his  said  second 
mortgage  Uen  on  said  property  and  paying 
said  ?500  note,  interest,  and  attorney's  fees ; 
that  appellant  was  cited  to  appear  and  an- 
swer said  suit  and  cross-action,  but  made  no 
answer ;  that  the  said  property  was  sold  un- 
der order  of  the  California  court  in  said  suit, 
but  for  an  amount  Insufficient  to  pay  any  part 
of  said  $500  note ;  that  no  part  of  said  $500 
has  ever  been  paid ;  that  at  the  time  of  bring- 
ing said  California  suit  appellant  was  a  resi- 
dent of  Texas,  and  no  personal  Judgment  was 
had  on  him  in  said  suit;  that  appellant  has 
employed  attorneys  to  bring  this  suit,  and 
has  contracted  to  pay  a  fee  of  $75,  which  is 
a  reasonable  fee.  Further  answering,  appel- 
lee denied  that  the  Lula  Mae  Taylor  $1,500 
note  bad  not  been  paid ;  alleged  that  the  $500 
here  sued  on  and  the  said  second  mortgage 
Hen  were  executed  and  delivered  in  Califor- 
nia and  made  payable  to  appellant  in  Califor- 
nia, and  that  the  entire  transaction  was  one 
and  was  entered  into  in  said  state,  and  that 
appellant  sued  appellee  upon  said  note  and 
trust  or  mortgage  lien  in  California,  and  fh 
said  suit  obtained  a  decree  of  foreclosure  of 
said  second  mortgage  Hen  on  said  property. 
Appellee  further  pleaded  section  726  of  the 
Code  of  Civil  Procedure  of  CaUfomla,  which 
is  in  part  as  follows: 

"726.  There  can  be  but  one  action  for  the  re- 
covery of  any  debt,  or  the  enforcement  of  any 
right  secured  bv  mortgage  upon  real  or  personal 
property,  which  actinn  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  ac- 
tion the  court  may,  by  its  judgment,  direct  the 
sale  of  the  incumbered  property  (or  so  much 
thereof  as  may  be  necessary),  and  the  applica- 
tion of  (he  proceeds  of  the  sale  to  the  payment 
of  the  costs  of  court,  and  the  expenses  of  the 
sale,  and  the  amount  due  plaintiff,  including, 
where  the  mortgage  provides  for  the  payment  of 
attorney's  fees,  such  sum  for  such  fees  as  the 
court  shall  find  reasonable,  not  exceeding  the 
amount  named  in  the  mortgage." 

Appellee  further  pleaded  the  interpreta- 
tion given  said  section  726  by  the  Supreme 
Court  of  that  state,  and  introduced  in  evi- 
dence the  foUowtng  opinion  in  Meyer  v.  Web- 
er, 183  Cal.  682,  65  Pac.  1111: 

"The  Woodbridge  Canal  ft  Irrigation  Compa- 
ny, a  corporation,  being  indebted  to  the  plaintiff 
in  the  sum  of  $3,280,  on  July  28, 1894,  executed 
to  the  plaintiff  its  promissory  note  for  that 
amount,  and,  to  secure  the  same,  at  the  same 
time  executed  its  mortgage  upon  a  tract  of  land 
in  San  .Toaguin  county,  and  also  at  the  same 
time,  as  further  securi^,  indorsod  and  assigned 
to  the  plaintiff  the  note  and  mortgage  in  suit. 
The  note  reads  as  follows; 

"  '$1,968.66.    Woodbridge,  Cal.,  May  28,  1894. 

"  'Ten  years  after  date  we  promise  to  pay  to 
the  Woodbridge  Canal  &  Irrigation  Company,  or 
order,  the  sum  of  nineteen  hundred  sixty-three 
and  •'/loo  dollars,  payable  only  in  gold  coin 
of  the  government  of  the  United  States,  for  value 
received,  with  interest  thereon,  in  like  gold  coin, 
at  the  rate  of  6  per  cent,  per  annum  &om  date 
until  paid.  Interest  payable  annually,  on  the 
Ist  day  of  September,  of  eadi  year,  and  in  de- 
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fault  of  pajrment  at  said  times  the  same  to  be 
then  added  to  the  principal  and  form  a  part 
thereof,  bearing  interest  at  the  same  rate. 

"  "This  note  is  secured  by  a  mortgage  of  even 
date  herewith.  Helen  Weber. 

"  'C.  M.  Weber. 
•"JuUa  H.  Weber.'" 

"Although  the  note  is  dated  May  28th,  it  was 
not  delivered  until  June  16th,  at  which  time  the 
mortgage  to  secure  the  same,  and  referred  to  in 
the  note,  was  executed  and  delivered  to  the  said 
corporation,  the  Woodbridge  Canal  &  Irrigation 
Company.  The  plaintiff  subsequently  brought 
an  action  to  foreclose  the  mortgage  executed  to 
her  by  the  Woodbridge  Canal  &  Irrigation  Com- 
pany, and  such  proceedings  were  therein  had 
that  a  decree  of  foreclosure  and  sale  was  ren- 
dered, and  thereupon  the  property  mortgaged 
sold  and  applied  on  the  judgment,  leaving  a  de- 
ficiency of  $2,639.49.  Thereupon  plaintiff 
brought  the  present  action  to  foreclose  the  mort- 
gage assigned  to  her. 

"The  defense  is  that  the  consideration  for  the 
note  and  mortgage  was  an  agreement  in  writing 
entered  into  between  the  makers  and  the  payee, 
the  Woodbridge  Canal  &  Irrigation  Company, 
that  said  company  should  construct  a  ditch  from 
the  main  canal,  or  branch  thereof,  to  the  line 
of  the  land  of  the  Webers,  being  the  same  de- 
scribed in  the  mortgage,  of  sufScient  size  and 
election  to  allow  the  irrigation  of  said  land,  and 
flow  the  water  to  said  land  for  the  purposes  of 
irrigation,  and  that  said  company  never  at  any 
time  constructed  a  ditch  or  branch  canal  to  the 
land  for  which  the  water  was  to  Ljr,-  b"  n  fur- 
nished,  and  that  no  water  has  at  any  tioic!  bi'i'n 
brought  to  the  said  land ;  that  said  Woodbriiige 
Canal  &  Irrigation  Company  bei  firae  insolvrut 
on  or  about  October  6,  1^5,  and  wns  tlii^rcafter 
deprived  of  the  possession  of  all  of  its  works, 
canals,  and  property,  by  reason  whereof  tbr^  saii 
company  was,  and  ever  since  has  been,  reutitred 
incapable  of  performing  its  contract  with  said 
defendants  Weber,  and  that  in  consequence  the 
consideration  of  said  note  and  mortgage  has 
totally  failed. 

"The  court  finds  the  facts  as  set  up  in  the  an- 
swer of  defendants  Weber,  that  the  note  and 
mortgage  in  suit  were  made  and  delivered  to  said 
company  in  pursuance  of  the  terms  and  condi- 
tions of  said  agreement;  that  the  company  nev- 
er at  any  time  constructed  a  ditch  or  branch  of 
any  size  to  the  land  in  question,  and  no  water 
has  at  any  time  since  the  making  of  said  agree- 
ment been  brought  to  said  land  by  said  compa- 
ny ;  and  that  the  consideration  of  said  note  and 
mortgage  has  failed.  Upon  the  findings  of  fact 
the  court  entered  judgment  in  favor  of  said  de- 
fendants. 

"The  appeal  is  on  the  judgment  roll,  and  the 
only  question  presented  is  whether  the  instru- 
ment in  suit  is  a  negotiable  promissory  note, 
within  the  meaning  of  the  Civil  Code.  The  ap- 
pellant contends  that  it  is,  and  that  it  must  be 
considered  separate  from  and  Independent  of  the 
mortgage  given  to  secure  the  same ;  that  the 
clause  this  note  is  secured  by  mortgage  of  even 
date  herewith'  ma^  be  disregarded,  as  forming 
no  part  of  the  obligation  to  pay  as  specified  in 
the  note.  But  the  mortgage  was  delivered  at  the 
same  time  as  the  note,  relates  to  the  same  sub- 
ject-matter, and  they  form,  substantially,  one 
transaction.  They  must  therefore  be  taken  and 
considered  together.  Civ.  Code,  {  1624.  The 
plaintiff  recc^nizes  this  to  be  so  from  the  very 
fact  of  bringing  the  action.  By  the  note  on  its 
face  it  had  ten  years  to  run,  and  the  only  conse- 
quence of  the  failure  to  pay  the  interest  annual- 
ly was  that  it  should  be  'added  to  the  principal, 
and  form  a  part  thereof,  bearing  interest  at  the 
same  rate.'  But  by  the  mortgage  given  to 
secure  the  note  it  is  provided,  in  case  default  be 
made  in  the  payment  of  'any  installment  of  in- 
terest, as  provided  in  said  note,  then  the  whole 
sum  of  principal  and  interest  shall  be  due,  at  the 
option  of  the  said  party  of  the  second  piut,  its 


successors  or  assigns ;   and  suit  may  be  immedi- 
ately brought,    »     •    «    although  the  time  for 
payment  of  said  principal  sum  may  not  have  ex- 
pired ;'  and  it  is  provided  that  costs  and  charges 
may  be  included  in  the  decree  of  foreclosure.  In- 
cluding reasonable  counsel  fees.'     Counting  up- 
on the  terms  of  the  mortgage,  and  not  of  the 
note,   as   distinguished   therefrom,   the   plaintiff 
alleges  a  failure  to  pay  the  interest,  and  an  elec- 
tion to  consider  the  whole  amount  due,  and  fur- 
ther alleges  the  employment  of  an  attorney  to 
secure  its  foreclosure,  and  asks  for  a  reasonable 
sum  to  be  fixed  as  his  fee.    In  Phelps  v.  Mayers, 
126  Cal.  549  [68  Pac.   1048],  the  defense  was 
that  the  suit  was  prematurely  brought,  on  the 
ground  that  the  note  in  suit  did  not  provide  that 
the  principal  debt  should  be  due  ob  default  in 
payment  of  interest,  and  that  hence  a  foreclo- 
sure for  both  principal  and  interest  was  unwar- 
ranted.   That  contention  is  answered  as  follows 
by  this  court:   'The  note  and  mortgage,  however, 
must   be  construed   together.     Interest  on  the 
note  is  payable  semiannually,  and  the  mortgage 
is  clear  that  upon  default  in  the  payment  of  the 
interest  equally  with  default  in  the  payment  of 
the  principal  the  mortgagee  may  cause  the  prem- 
ises to  be  sold,  and  retain  from  the  proceeds  ''the 
said  principal  and  interest."    There  is  scarcely 
room    for    interpretation    in    these    provisions.' 
See,  also,  Nagle  v.  Macy,  9  Cal.  428;    Hyde  v. 
Mangan,  88  Cal.  820  [26  Pac.  180].     An  inde- 
pendent action  on  a  promissory  note  secured  by. 
mortgage  is  prohibited  in  this  state.    There  can 
be  but  one  action  for  the  recovery  of  any  debt  or 
the  enforcement  of  any  right  secured  by  mort- 
gage   upon    real    estate    or   personal    property, 
which  action  must  be  in  accordance  with  the 
provisions  of  this  chapter'  (Code  Civ.  Proc.  i 
726) ;   that  is,  by  a  suit  to  foreclose,  and  a  sale 
of  the  mortgaged  premises,  and  ascertainment  o{ 
the  deficiency,  if  there  be  any   (Toby  v.  Oregon 
Pacific  R.  K.  Co.,  98  Cal.  494  [33  Pac.  550]; 
Hibernia  Savings  and  Loan  Society  v.  Thorn- 
ton, 123  Cal.  62  [55  Pac.  702]).    Whatever  the 
form  of  the  debt,  the  mortgagor  can  be  legally 
compelled  to  pay  no  part  of  it  until  the  decree  is 
entered  for  the  sale  of  the  premises  mortgaged, 
and  the  liability  whidb  shall  then  accrue  to  him 
is  a  liability   to  pay  only  a  deficiency  which 
shall  appear  on  the  sheriff's  return.     The  lia- 
bility   IS    therefore    contingent,    and    dependent 
upon  the  fact  whether  upon  the  sale  of  the  mort- 
gaged premises  there  shall  be  a  deficiency.    The 
plaintiff  in  this  case,  in  bringing  the  suit,  rec- 
ognized the  fact  that  the  mortgage  was  insepa- 
rably connected  with  the  note.    As  already  stat- 
ed, according  to  the  terms  of  the  note,  independ- 
ent of  the  mortgage,  the  action  would  have  been 
prematurely   brought,   and   at   the   time   it   was 
Drought  it  could  only  be  sustained  by  reference 
to  the  clause  in  the  mortgage  giving  an  option  to 
the  owner,  in  case  of  default  in  the  payment  of 
interest  at  the  time  specified,  to  consider  the 
whole   debt   due.     Being  inseparably  connected 
with  the  mortgage,  and  affected  by  the  conditions 
contained   therein,   the   note   is  not  negotiable, 
within  the  law  merchant  or  Civil  Code.     Kent, 
under  the  head  of  'The  Essential  Qualities  of  N»> 
gotiable  Paper,'  says  that,  to  constitute  a  nego- 
tiable note  or  bill.  It  is  essential  that  it  carry 
with  it  a  personal  credit  given  to  the  drawer  or 
indorser,  snd  that  it  be  not  confined  to  credit 
upon  any  future  or  contingent  event.'    3  Kent's 
Commentaries.     'A  negotiable  instrument  must 
be  made  payable  in  money  only,  and   witbont 
any  condition  not  certain  of  fulfillment.'     Civ. 
Code,  {  3088.     ♦     •     •     In  Adams  v.  Seaman, 
82  Cal.  636  [23  Pac.  53,  7  L.  R.  A.  224],  in  com- 
menting upon  these  p^o^'i8ions  of  the  Civil  Code. 
it  is  said.  'An  instrument  is  not  negotiable  if  it 
have  any  condition  not  certain  of  fulfillment,' 
and  it  was  held  that  a  provision  for  the  payment 
of  an  attorney's  fee  in  case  of  foreclosure  was  a 
contingency  rendering  the  note  nonnegotiable. 

"The  assignment  and  transfer  of  the  note  and 
mortgage  in  question,  therefore,  was  witbont 
preJiKlia*  to  any  set-off  or  other  defense  existing 
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in  favor  of  the  defendants  Weber,  the  same  aa 
though  there  had  been  no  assignment,  and  the 
action  had  been  brought  by  the  company  to 
whom  they  were  given.  Civ.  Code,  §  1459  ;  Code 
Civ.  Proc.  8  398.  As  the  findings  of  the  court 
sho^v  an  utter  failure  of  consideration  as  be- 
tween the  original  parties,  judgment  properly 
followed  in  favor  of  the  defendants. 
"Judgment  affirmed." 

In  addition  to  the  above,  we  make  follow- 
ing qnotatlon  from  the  case  of  Toby  v.  Oregon 
Padflc  R.  R.  Go.,  98  Cal.  490,  88  Pac.  650,  a 
California  Supreme  Conrt  opinion,  constrnlng 
Bald  section  726  and  Introduced  aa  evidence 
on  the  trial: 

"Under  that  section  there  can  be  hot  one  ac- 
tion for  the  recovery  of  any  debt,  etc.,  which 
must  be  in  accordance  with  the  provisions  of 
that  chapter.  It  further  provides  that  a  person- 
al judgment  may  be  entered  for  a  balance  re- 
maining due,  if  the  proceeds  of  the  incumbered 
property  shall  l>e  insufficient,  etc.  To  confine  a 
recovery  in  such  classes  to  one  action,  to  make 
the  mortBaged  property  the  primary  fund  out  of 
which  satisfaction  is  to  be  had,  and  to  give  the 
plaintiff  a  personal  judgment  for  such  balance 
as  may  remain  due  after  the  exhaustion  of  the 
mortgaged  property,  are  the  three  essential 
things  provided  for. 

[t]  The  case  was  tried  without  a  Jury. 
Judgment  was  rendered  for  apipellee.  The 
trial  -court  made  and  filed  findings  of  fact 
and  conclusions  of  law.  The  facts  found  by 
the  court  are  substantially  the  facts  pleaded ; 
there  being  no  controversy  as  to  the  facts. 
Appellant  excepted  to  the  trial  court's  con- 
clusions of  law,  filed  a  motion  for  a  new  trial, 
and,  same  being  overruled,  gave  notice  of  ap- 
peal. Appellant  presents  four  assignments  of 
error,  all  going  to  the  question  of  the  judg- 
ment that  should  have  been  entered. 

Personal  contracts  are  governed  by  the 
laws  of  the  place  where  made,  unless  a  differ- 
ent place  Is  fixed  by  the  contract  for  Its  per- 
formance. Jones  V.  National  Cotton  Oil  Co., 
81  Tex.  Civ.  App.  420,  72  S.  W.  248 ;  Cantu  v. 
Bennett,  30  Tex.  303.  In  Sbreck  v.  Sbreck, 
32  Tex.  588  (5  Am.  Rep.  251)  it  Is  said: 

"It  is  certainly  a  general  principle  that  in 
judicial  actions  upon  contracts  the  law  of  the 

8 lace  where  the  contract  was  made  governs  in 
etermining  its  construction,  obligation,  and  en- 
forcement, its  validity  or  invalidity." 

It  Is  impossible  to  consider  a  contract  b^>- 
arately  from  the  remedy  given  by  the  law  of 
Its  enforcement,  because  It  is  this  that  sup- 
plies it  with  legal  vitality.  The  law  Is  the 
essential  factor  In  every  contract,  and  is 
presumed  to  be  considered  by  the  parties  In 
their  deliberations.  Among  the  elements  of  a 
contract  nothing  is  more  important  than  its 
means  of  enforcement.  It  is  a  branch  of  Its 
vital  existence — the  thing  that  gives  it  life. 
Without  It  the  contract  ceases  to  be.  In  mat- 
ers of  contract  the  Ideaa  of  right  and  remedy 
are  Inseparable.  Cochran  v.  Ward,  5  Ind. 
App.  89,  29  N.  E.  705,  31  N.  B.  .581,  51  Am. 
St  Bep.  229.  The  statute  hivoked  provides 
an  absolute  defense  in  the  state  where  the 
contract  was  made ;  therefore  it  must  be 
so  held  in  the  state  where  the  suit  was 
brought 
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It  seems  to  us  and  from  what  has  been 
said  that,  under  the  section  of  the  California 
Code  above  quoted,  and  the  interpretation  of 
the  section  by  the  Supreme  Court  of  that 
state,  had  this  suit  been  filed  in  California, 
the  suit  filed  by  appellant  seeking  and  ob- 
taining an  order  foreclosing  the  second  mort- 
gage given  to  secure  the  note  sued  on  here, 
the  note  and  mortgage  being  one  and  the 
same  transaction,  would  be  a  perfect  defense 
to  this  suit  True,  appellant  in  that  suit 
appellee  at  that  time  being  a  resident  of  Tex- 
as, could  not  have  a  personal  judgment 
against  appellee  for  any  unpaid  deficiency 
remaining.  But  appellant  had  before  him 
his  remedies  at  the  time  of  filing  his  suit 
In  California.  He  could  there  foreclose  his 
mortgage  and  purchase  appellee's  right  of 
redemption,  or  he  could  sue  in  Texas  and  re- 
cover a  personal  judgment  against  appellea 
He  elected  to  pursue  the  former.  To  give  the 
appellant  a  second  suit  would  be  to  give  him 
a  right  he  did  not  have  in  California,  the 
forum  of  the  transaction.  Appellant's  right 
to  sue  was  limited  by  tlte  law  of  the  place 
where  made  to  one  action.  By  his  suit  there 
he  exhausted  that  right  This  state  evi- 
dently could  not  widen  his  right,  or  give  him 
one  that  does  not  go  with  his  contract 
This  state  could  do  no  more  by  comity  than  to 
furnish  him  a  forum  and  procedure  in  which 
to  exercise  and  enforce  a  right  given  him  b7 
reason  of  his  contract  and  that  right  is  con- 
strued and  limited  by  the  law  of  the  place  of 
its  making. 

We  are  of  the  opinion  that  the  trial  court 
was  not  in  error  in  entering  judgment  for 
appellee. 

The  case  is  affirmed. 

HIOOINS,  J.  (dissenting).  I  am  of  opin- 
ion that  section  726  of  the  California  Code 
has  no  application  to  this  suit  brought  in 
Texas,  and  that  judgment  should  have  been 
rendered  for  appellant  Very  briefly  stated, 
my  views  are: 

The  law  of  Texas  applied  to  the  facts  of 
this  case  would  not  prevent  a  recovery. 
The  laws  of  California,  If  applicable,  will 
prevent  recovery.  The  question  thus  re- 
duces Itself  to  a  determination  of  whether 
the  laws  of  Texas  or  California  shall  prevail. 

It  Is  well  settled  that  the  construction  and 
validity  of  a  contract  is  governed  by  the  law 
of  the  place  where  it  Is  made.  But  It  is 
universally  conceded  that  the  affording  of 
remedies  in  one  state  for  enforcing  a  con- 
tract made  in  another  depends  entirely  upon 
judicial  comity  and  that  the  remedies  and 
procedure  are  therefore  governed  entirely 
by  the  lex  fori.  In  other  words,  the  lex  fori 
prevails  over  all  other  laws  so  far  as  con- 
cerns matters  that  relate  to  the  remedy  as 
distinguished  from  the  substantive  contract. 
5  Ruling  Case  Law,  pp.  931,  942,  et  seq. ; 
cases  cited  in  4  Mlchle^  Eucy.  Dig.  p.  260;  » 
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Cyc.  690  et  seq. ;  2  Parsons  on  Contracts  (9th 
Ed.)  p.  688;  2  Wharton  Conflict  of  Laws 
(3d  Ed.)  S  675a;  3  Am.  &  Eng.  Bncy.  Law 
(1st  Ed.)  576;  2  Bouvler's  Law  Dictionary 
(3d  Ed.)  1940. 

The  portion  of  section  726  of  the  California 
Code  pertinent  to  the  question  considered  is 
quoted  in  the  majority  opinion,  and  it  is  un- 
necessary to  repeat  same.  .As  I  construe 
sEime  and  the  rest  of  the  section,  it  relates 
purely  to  the  remedy  and  matters  of  proced- 
ure connected  therewith.  It  does  not  in  any 
wise  affect  the  substantive  contract  between 
the  parties. 

It  may  be  conceded  that,  where  the  remedy 
provided  by  the  lex  lod  afTects  the  validity  and 
obligation  of  a  contract,  the  same  Is  Import- 
ed Into  and  becomes  an  essential  part  of 
the  contract  Thus,  while  the  question  of 
limitation  of  the  time  for  bringing  an  ac- 
tion is  ordinarily  a  matter  of  remedy  and  is 
governed  by  the  lex  lod,  it  is  otherwise  when 
the  limitation  becomes  incorporated  into  the 
cause  of  action  as  a  part  or  condition  thereof. 
In  other  words,  statutes  of  limitation,  unless 
they  discharge  a  debt,  go  to  the  remedy 
merely  and  questions  arising  under  them  are 
to  be  determined  by  the  law  of  the  forum.  9 
Cyc.  691,  and  cases  there  cited.  This  same  rule 
is  applied  by  some  of  the  courts  as  to  con- 
tracts falling  within  the  statutes  of  fraud  of 
the  state  where  made,  but  which  would  be 
valid  under  the  law  of  the  forum.  In  this 
case  the  statutes  of  fraud  of  the  lex  lod  are 
regarded  as  affecting  the  validity  and  obli- 
gation of  a  contract,  rather  than  the  remedy 
upon  same.  The  cases  of  Jones  v.  National 
Cotton  OU  Co.,  31  Tex.  Civ.  App.  420,  72  S. 
W.  248,  and  Cochnm  r.  Ward,  5  Ind.  App.  89, 
29  N.  B.  796,  31  N.  B.  681,  61  Am.  St.  Rep. 
229,  referred  to  in  the  majority  opinion,  fall 
within  this  category. 

The  doctrine  upon  which  this  class  of 
cases  rests  is  well  stated  in  Cochran  v.  Ward, 
as  follows: 

"There  can  be  no  doubt,  we  think,  that  to  the 
extent  that  the  remedy  affects  the  validity  and 
obligation  of  a  contract  it  Is  Imported  into  and 
becomes  an  essential  part  of  it,  and  characterizes 
it  whenever  it  is  the  snbject-matter  of  litiRation. 
•  •  *  This  doctrine  does  not  conflict  with 
the  general  rule  that  in  matters  of  procedure  the 
lex  fori  controls.  'Procedure,'  in  this  connec- 
tion, applies  to  the  nature  of  the  action,  as 
whether  it  shall  be  covenant,  assumpsit,  debt, 
etc.,  to  the  rules  of  pleading  and  evidence,  the 
order  and  manner  of  trial,  and  the  nature  and 
effect  of  process,  and  perhaps  to  all  other  mat- 
ters of  remedy  only  which  are  not  incorporated 
into  the  contract  as  affecting  its  nature  and 
obligatory  character." 

It  will  be  readily  seen,  as  is  expressly  stat- 
ed In  (5ochran  v.  Ward,  that  these  are  not 
evea  exceptions  to  the  rules  relating  to  the 
lex  lod  and  lex  fori.  They  merely  furnish 
illustrations  that  In  some  Instances  the  rem- 
edy becomes  a  part  of  and  affects  the  validity 
and  obligation  of  a  contrart.  These  and 
many  other  cases  to  like  effect  are  distinc- 


tions, and  not  exceptions  to  the  mlft  For 
discussion  of  the  subject,  see  2  Wharton  on 
Conflict  of  Laws  (3d  Ed.)  |{  675a,  676,  et  seq. 
The  distinction  is  also  pointed  out  in  6  Rul- 
ing (Tase  Law,  p.  042,  In  referring  to  (?odi- 
ran  v.  Ward. 

I  regard  said  section  726  as  affecting  the 
remedy  and  procedure  merely  as  to  actions 
brought  in  California  for  the  recovery  of 
any  debt  or  the  enforcement  of  any  right  se- 
cured by  mortgage,  and  that  the  some  In  ne 
wise  affects  the  validity,  obligation,  or  right 
under  the  contract.  This  being  its  nature,  it 
can  have  no  extraterritorial  effect,  and  the 
right  of  Lindsay  to  bring  this  suit  in  Texas 
to  recover  a  personal  judgment  upon  the 
note,  wUch  be  was  unable  to  obtain  in  the 
California  suit,  Is  not  affected  thereby. 
There  is  nothing  In  the  law  of  Texas  which 
would  prevent  him  from  pursuing  his  rem- 
edy by  this  suit  to  obtain  such  a  personal 
judgment,  and,  in  my  opinion,  it  Is  error  to 
apply  the  provisions  of  section  726  of  the 
California  Code  and  deny  a  recovery. 

On  Motion  to  Certify. 

WAI/THALL,  J.  [2]  Appellant  has  filed  a 
motion  to  certify  In  this  case,  based  upon 
the  dissenting  opinion  of  Assodate  Justice 
B.  P.  HIGGINS. 

This  is  a  county  court  case.  Upon  an  ex- 
amination of  chapter  8,  tit  32,  R.  8.  1911, 
relating  to  the  certification  of  questions  to 
the  Supreme  Court,  It  will  be  observed  there 
are  three  separate  artides  of  the  statute  re- 
lating to  certification.  One  of  the  articles  is 
1619,  formerly  1043,  which  gives  to  the  Court 
of  Civil  Api)eals  the  right  to  certify  ques- 
tl(Mis  In  any  case  pending  In  said  courts  when- 
ever there  arises  an  issue  of  law  whidi  It 
should  deem  advisable  to  present  to  the  su- 
preme Court  for  adjudication.  Under  this 
artlde  of  the  statute  it  was  immaterial 
whether  the  case  was  a  district  or  county 
court  case.  WaUis  v.  Stuart,  92  Tex.  668,  SO 
8.  W.  667. 

By  artlde  1620,  R.  S.  1911,  formerly  1040, 
it  is  provided  that,  when  any  Court  of  dvll 
Appeals  shall  In  any  cause  render  a  decialon 
In  which  any  one  of  the  judges  th»eln  sit- 
ting shall  dissent  as  to  any  condusion  of  law 
material  to  the  decision  of  the  case,  and  said 
judge  enters  the  ground  of  Iilfl  dissent  of 
record,  then  said  court  shall,  upon  motion 
of  the  party  to  the  cause,  or  on  Its  own  mo- 
tion, certify  the  point  or  points  of  dissent  to 
the  Supreme  Court  In  cases  governed  by 
this  artlde  of  the  Revised  Statutes  of  1911  a 
case  which  originated  In  the  county  court 
could  not  be  certified  to  the  Supreme  Court; 
It  having  been  held  in  Herf  v.  James,  86  Tex. 
230,  24  S.  W.  396,  that  the  judgment  of  the 
Court  of  CUvll  Appeals  In  such  a  case  Is  filial, 
and  the  Supreme  Court  would  have  no  Juris- 
diction thereof. 

By  arUde  1623  of  the  Revised  Statutes  ot 
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1811  provision  Is  made  for  certiflcation  when- 
ever any  one  of  tbe  Courts  of  Givll  Appeals 
arrives  at  an  opinion  in  the  decision  of  a  case 
which  may  be  In  conflict  with  an  opinion 
theretofore  or  thereafter  rendered  by  some 
other  Court  of  Civil  Appeals  on  any  question 
of  law,  and  such  court  refuses  to  concur  with 
the  <^inion  in  conflict  with  the  opinion  so 
arrived  at  by  the  flrst-mentloned  court 

By  chapter  66  of  the  Greneral  Laws  of  the 
Thirty-Third  Legislature  certain  statutes  re- 
lating to  the  jurisdiction  of  the  Stipreme 
Court  were  amended,  and  article  1521  of  the 
Revised  Statutes  was  amended  so  as  to  read 
as  follows: 

"The  Supreme  Court  shall  have  appellate 
jurisdiction  coextensive  with  the  limits  of  the 
state,  which  shall  extend  to  questions  of  law 
aribing  in  civil  causes  in  the  Courts  of  Civil  Ap- 
peals in  the  following  cases  when  same  have 
been  brought  to  the  Courts  of  Civil  Appeals  by 
writ  of  error,  or  appeal,  from  final  judgments 
of  the  trial  courts: 

"ft)  Those  in  which  the  judges  of  the  Courts 
of  Civil  Appeals  may  disagree  upon  any  ques- 
tion of  law  material  to  the  decision. 

"(2)  Those  in  which  one  of  the  Courts  of  Civ- 
il Appeals  holds  differently  from  a  prior  decision 
of  its  own,  or  of  another  Court  of  Civil  Appeals, 
or  of  the  Supreme  Court  upon  any  such  question 
of  law. 

"(3)  Those  involving  the  validity  of  statutes. 

"(4)  Those  involving  the  revenue  laws  of  the 
state. 

"(5)  Those  in  which  the  Railroad  Commission 
is  a  party. 

"(6)  Those  in  which,  by  proper  application  for 
writ  of  error,  it  is  made  to  appear  that  tbe 
Court  of  Civil  Appeals  has,  in  tne  opinion  of 
Oie  Supreme  Court,  erroneously  declared  the 
substantive  law  of  the  case,  in  which  case  the 
Supreme  Court  shall  take  jurisdiction  for  the 
purpose  of  correcting  such  error." 

And  article  1522  of  the  Revised  Statutes 
was  amended  so  as  to  read  as  follows: 

"All  causes  mentioned  in  article  1521  ma^  be 
carried  to  the  Supreme  Court  either  by  writ  of 
error  or  by  certificate  from  the  Court  of  Civil 
Appeals  as  elsewhere  provided,  except  those 
mentioned  in  subdivision  tt,  which  must  be  pre- 
sented by  application  for  writ  of  error." 

In  the  case  of  Bank  v.  PoweU  (Tex.)  168  S. 
W.  581,  It  was  expressly  held  by  the  Supreme 
Court  that  It  had  jurisdiction  by  certified 
question  in  no  case  except  it  be  embraced  in 
(Hie  of  the  first  Ave  sabdlvislons  of  article 
1521.  We  most  tiiereifore  look  to  tbe  provi- 
sions of  aitlde  1521  as  amended  to  deter- 
mine whether  or  not  the  Supreme  Court  would 
have  Jurisdiction  in  this  case  by  certified 
Question.  By  the  first  subdivision  of  said 
amended  article'  it  is  to  be  observed  that  the 
Suprone  Court  has  jurisdiction  by  certified 
question  in  those  cases  in  which  the  judges 
ot  the  Conrts  of  Civil  Appeals  may  disagree 
upon  any  question  of  law  material  to  the  de- 
cision. This  subdivision  corresponds  to  ar- 
ticle 1620  of  the  Revised  Statutes.  By  sub- 
division 2  of  amended  article  1521,  it  is  to 
be  observed  that  the  Supreme  Court  has 
Jurisdiction  by  certified  question  in  those  cas- 
es in  which  one  of  the  Courts  of  Civil  Appeals 
holds  differently  from  a  prior  decision  of  its 
own  or  of  another  Court  of  Civil  Appeals 


or  of  the  Supreme  Court  upon  any  sncb  Ques- 
tion of  law.  This  subdivision  corresponds  to 
article  1623  of  the  Revised  Statutes  of  1911. 
Said  amended  article  1521  contains  no  pro- 
visions corresponding  to  the  provisions  of  ar- 
ticle 1619,  Revised  Statutes  1911. 

In  Cole  V.  State  (Tex.)  170  S.  Wl  1036,  and 
McFarland  v.  Hammond  (Tex.)  173  S.  W.  645, 
It  was  expressly  held  that  article  1591,  R.  S. 
1911  was  not  repealed  by  said  chapter  65, 
Gen.  Laws  3Sd  Leg.  Referring  back  now  to 
the  above-cited  case  of  Herf  v.  James,  it  will 
be  noted  that  the  Supreme  Court  based  its 
holding  that  it  had  no|  Jurisdiction  by  certified 
questions  by  reason  of  the  dissent  by  one  of 
the  judges  of  the  Courts  of  Civil  Appeals  in 
county  court  cases  because,  by  the  fifth  sec- 
tion of  the  act  of  May  13,  1893,*  the  Judg- 
ment of  the  Courts  of  Civil  Appeals  in 
such  county  court  cases  was  made  final.  Ar- 
ticle 1591,  R.  S.  1911,  is  In  almost  the 
same  language  and  in  substance  is  to  the 
same  effect  as  the  fifth  section  of  said  act 
of  May  13, 1893.  It  thus  api>earB  that  the  Su- 
preme Court  in  this  case  would  have  no  juris- 
diction by  certified  question  unless  it  be  upon 
the  ground  of  the  dissent  herein.  While 
there  has  been  some  change  in  the  verbiage 
of  the  statute,  yet  the  statute  at  present  re- 
lating to  certification  In  cases  of  dissent  Is,  In 
substance,  the  same  as  section  82  of  the  act 
of  May  13.  1893.  Article  1591,  R.  S.  1911,  is 
now  in  force,  and  is.  In  substance,  the  same 
as  the  fifth  section  of  the  act  of  Hay  13, 
1893.  We  thus  have  this  situation:  In  Herf 
V.  James  it  was  held  that  in  county  court 
cases,  wherein  a  dissent  was  filed,  the  Su- 
preme Court  had  no  Jurisdiction  under  sec- 
tion 32  of  the  act  of  May  13,  1893  (to  which 
section  subdivision  1  of  amended  article  1521 
corresponds),  because  such  section  32  was 
controlled  by  section  6  of  the  same  act  (to 
which  section  article  1691,  R.  S.  1911,  cor- 
responds), because  in  such  cases  the  provisions 
of  section  5  made  final  tbe  judgment  of  the 
Court  of  Civil  Appeals;  and  in  Cole  v.  State 
and  McFarland  v.  Hammond  it  is  distinctly 
held  that  said  article  1691,  R.  S.,  relating  to 
cases  In  which  the  Courts  of  Civil  Appeals 
is  made  final.  Is  not  repealed  by  said  chapter 
55,  Gen.  Laws  33d  Leg.  The  cwiclusion  thus 
follows  that  as  to  county  court  cases  subdivi- 
sion 1  of  amended  article  1521  Is  controlled 
by  article  1591,  R.  S. ;  that  in  such  cases  the 
Supreme  Court  has  no  jurisdiction  by  certi- 
fied question,  because  the  judgment  of  the 
Court  of  Civil  Appeals  is  final. 

It  might  be  that  the  analogy  of  the  rule  an- 
nounced In  Herf  v.  James  is  destroyed  by 
amended  article  1522,  quoted  above,  but,  as 
we  understand  tbe  opinions  in  Cole  v.  State 
and  McFarland  v.  Hammond,  there  is  no 
qualification  to  the  holding  there  made  that 
article  1691  Is  not  repealed  by  said  chapter 
55.  In  the  light  of  that  holding,  we  are  con- 
strained to  the  view  that  in  cases  of  this 
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character  the  mle  announced  lii  Herf  r. 
James  is  applicable,  for  which  reason  the 
motion  to  certify  Is  ovOTruIed. 

Supplemental  Opinion. 

WAIiTHALI/,  J.  In  the  opinion  rendered 
on  motion  to  certify,  reference  is  made  to 
the  act  of  May  13,  1893.  This  reference  Is 
Incorrect  It  should  be  the  act  of  April  13, 
1892.  See  General  Laws  First  Called  Ses- 
sion 22d  Legislature,  p.  25.  Our  reference 
to  the  act  was  made  from  the  opinion  in 
Herf  V.  James,  as  it  Is  oflScially  reported  in 
86  Ter.  230.  In  preparing  our  opinion  we 
were  using  such  ofiBcial  report.  Such  cita- 
tion In  the  official  report  Is  Incorrect.  The 
act  is  correctly  cited  in  the  Herff  t.  James 
opinion  as  it  is  reported  in  24  S.  W.  396. 


WILSON  V.  AVERT  CO.  OF  TEXAS  et  al. 

(No.  894.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  19,  1916.    Rebearinc  Denied 

Feb.  9, 1916.) 

1.  SALES  «=»S97  —  GoKPsrsNCT  —  Qualiti 
OF  Like  Enqineb. 

In  an  action  to  recover  money  paid  for  an 
alleged  defective  engine,  where  plaintiff's  evi- 
dence tended  to  show  that  the  engine  was  con- 
structetl  on  a  wrong  mechanical  principle,  and 
hence  was  valneleBS,  defendant  could  show  that 
its  other  engines,  constructed  upon  the  same 
principle,  were  efficient,  by  introducing  the  tes- 
timony of  other  buyers  that  their  similar  enginea 
were  satisfactory. 

[ESd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  g  1136;    Dec.  Dig.  «=>397.] 

2.  Tbiax  «=»86— Reckptiow  or  Bvidencr— 
Aduissibiutt— LiKiTiRO  Application. 

Testimony  tending  to  establish  one  of  two 
issues  on  trial.  Incompetent  or  irrelevant  as  to 
the  other  issue,  is  not  inadmissible  for  snch  rea- 
son ;  the  duty  being  upon  the  party  against 
whom  it  is  offered  to  make  proper  request  of  the 
trial  court  to  limit  the  testimony  to  the  issue 
upon  which  it  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  226;  Dec.  Dig.  «=»86.] 
8.  Appeal  and  Erbob  «=>10fiO—  Habuucss 
Ebbob— Admission  of  Evidence. 

In  an  action  to  recover  money  paid  for  an 
alleged  defective  engine,  the  admission,  without 
objection,  of  evidence  for  defendant  that  the  en- 

fines  manufactured  and  sold  by  it  were  success- 
al,  rendered  harmless  the  admission  of  testi- 
mony of  buyers  of  its  engines  that  they  were  sat- 
isfactory. 

[Ed.  Note.— FV)r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {g  1068,  1069,  4153-4167, 
4166;   Dec  Dig.  <3=>1050.] 

4.  APPEAI.  and   EbkOB   «=»1050  ~  HABXLKSf! 

Ebbob— Admission  of  Evidence. 

The  admission  of  evidence  if  error  was 
harmless,  where  another  witness,  without  objec- 
tion, testified  to  substantially  the  same  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj!  1068,  1069,  4153-4167, 
4166;    Dec.  Dig.  «=»10s50.] 

5.  Appeal  and  Ebbob  ®=3l062— Special  Is- 
sues —  Omission  of  Question  —  Habmless 
Errob. 

Where  two  spedal  issues  submitted  to  the 
jury   substantially   the   same  qnestion   as   was 


omitted  In  another,  and  they  were  answered  ad- 
versely to  appellant,  the  omission  was  inuna^ 
terial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4212-4218;  Dec.  Dig.  «=» 
1062.] 

6.  Fbaud  <8=>20— Fraudulent  Repbesenta- 
TiONS— Reliance. 

Where  the  buyer  of  an  engine,  in  purclias- 
ing,  did  not  rely  upon  the  seller's  fraudulent 
representations  made  to  induce  the  purchase, 
the  buyer  had  no  cause  of  action  based  upon 
such   fraudulent   representations. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  gg  17,  18;  Dec.  Dig.  «=.20.] 

7.  Sales  0s»285— Wabbamtt— Noiiok  of  De- 
fect. 

The  failure  of  the  buyer  of  an  engine  to 
give  notice  to  the  seller  by  registered  letter  with- 
m  the  specified  time  of  any  defect  as  required 
by  the  seller's  written  warranty  of  the  engine 
as  a  condition  to  recovery,  prevented  the  buyer's 
recovery  for  breach  of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  gg  806-«08,  810;    Dea  Dig.  «=>286.) 

8.  Appeal  and  Ebbob  ®=>984— PBBauvpnoNB 
Favobino  Coubt  Below. 

Wlere  the  evidence  is  sufficient  to  warrant 
finding  by  the  trial  court  of  a  fact  justifying 
the  judgment  rendered,  the  Court  of  Civil  Ap- 
peals will  presume  in  support  of  the  judgment 
below  that  the  trial  court  so  found. 

[Kd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3777-37S2;  Dec.  Dig.  «=> 
934.] 

Appeal  from  District  Court,  Potter  <3oim- 
ty ;  Hugh  L.  Umphres,  Judge. 

Action  by  J.  A.  Wilson  against  the  Avery 
Company  of  Texas  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Tomer  ft  Rollins,  of  Amarillo^  and  B. 
Frank  Buie,  of  Canyon,  for  appellant  C.  B. 
GustavuB  and  H.  J.  R.  Jackson,  both  of  Am- 
arillo, and  Bnrgess,  Burgess,  Germany  & 
Chrestman,  of  Dallas,  for  appellees. 

HUFF,  a  J.  The  appellant  Wilson,  Instl- 
tnted  sntt  against  the  Avery  Company  and  O. 
L.  Roberts  to  recover  certain  money  paid  and 
to  cancel  two  certain  notes,  which  be  alleges 
were  t)ald  and  executed  to  the  Avery  Compa- 
ny for  a  certain  engine  purchased  from  that 
company.  He  alleges  that  certain  representa- 
tions were  made  with  reference  to  its  capac- 
ity ft»r  plougblDK  thrasblag,  and  other  mat- 
ters, and  that  the  representatlonB  were  not 
true,  and  the  engine  would  not  do  the  work 
represented,  and  that  it  was  of  inferior  ma- 
terial and  workmanship,  etc.  He  also  set  up 
and  songht  a  recovery  upon  a  written  war- 
ranty because  of  the  failure  of  the  engine  Co 
do  the  work  which  it  was  warranted  to  do; 
and,  in  addition  thereto,  he  set  up  certain 
8pe<dal  damages. 

The  appellees  answered  this,  denying  spe- 
dflcally  the  several  allegations,  and  in  addl- 
tloii  thereto  set  up  the  conditions  of  the  war- 
ranty and  a  failure  to  comply  with  the  condi- 
tions with  reference  to  giving  notice,  etc.,  and 
that  appellant  bad  purchased  the  engine  after 
having  it  thoroughly  tried  and  tested  for  the 
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length  of  time  agreed  vpon,  and  refosed  to 
accept  It  upon  mere  r^resentatlons  and  re- 
quired a  written  warranty  of  guaranty ;  that 
he  kept  it  for  Bome  seven  or  eight  months, 
without  giving  notice  of  the  defects  as  requir- 
ed by  the  warranty. 

The  case  was  submitted  to  a  Jury  upon 
special  issues,  and  upon  their  findings  judg- 
ment was  rendered  for  the  appellee  company 
and  for  Bobert?,  from  which  appellant  ap- 
peals. 

The  first  assignment  presents  the  action  of 
the  court  In  admitting,  over  the  appellant's 
objections,  the  testimony  of  one  B.  Dillon  to 
the  effect  that  he  had  seen  the  oaglne  of  ap- 
pellant, and  that  he  (witness)  had  purchased 
an  engine  from  appellee  like  the  one  purchas- 
ed by  appellant ;  that  he  bad  been  operating 
his  engine  more  than  a  year,  plowing  and 
thrashing  grain  with  it;  that  he  ploughed 
about  1,500  acres  of  land,  and  had  thrashed 
between  60,000  and  70,000  bush^  of  small 
grain  during  the  snmmer  of  1914 ;  that  said 
engine  had  strength  enough  to  pull  the  plows 
he  had  been  pulling  on  It ;  that  he  had  never 
had  any  difiiculty  as  to  the  strength  of  the 
«iglne  in  thrashing;  that  it  had  operated 
successfully  in  plowing  and  thrashing. 

By  the  seccmd  assignment  complaint  is 
made  of  the  testimony  of  O.  It.  Boberts  to  the 
effect  that  several  parties,  naming  them,  had 
purchased  engines  similar  to  the  one  in  ques- 
tion, and  that  he  had  seen  them  In  operation, 
and  stated  that  the  bearings  on  those  en- 
gines were  of  the  same  size  and  material  as 
the  bearings  on  appellant's  engine,  and  that 
In  none  of  the  engines  had  there  been  trouble 
with  the  bearings,  and  that  the  capacity  of 
the  oil  pipes  in  said  engines  was  ample  to 
famish  sufficient  supply. 

By  the  third  assignment  complaint  is  made 
of  J.  H.  Bogee'8  evidence,  wherein  he  testified 
that  he  had  an  engine  similar  to  appellant's ; 
that  his  engine  could  thrash  from  1,200  to 
1,600  bushels  of  wheat  per  day;  and  that 
he  had  never  had  any  trouble  with  his  engine, 
and  no  part  had  proven  weak  or  defective. 

The  fourth  assignment  Is  to  the  testimcmy 
Of  one  Brinkman  to  the  ^ect  that  he  had 
purchased  an  engine  like  appellant's;  that 
he  had  used  his  engine  for  thrashing  and 
ploughing;  that  he  had  ploughed  abont  800 
acres,  and  thrashed  something  like  40,000 
bushels  of  small  grain;  that  bis  engine  cip- 
erated  successfully,  and  had  sufficient  power, 
and  that  he  had  never  had  trouble  with  It; 
that  he  was  pulling  27  disc  plows,  and  could 
cut  from  15  to  16  feet  In  sod,  and  had  power 
to  poll  them  8  inches  deep,  and  no  part  of 
the  engine  had  proven  dc. 'active  or  insuffi- 
cient 

[1]  The  appellant  objected  to  the  above 
testimony,  on  the  ground  that  what  other  en- 
gines had  done,  etc.,  was  Incompetent  and 
Irrelevant,  and  the  comparison  of  other  en- 
gines was  insufficient  to  show  that  appellant's 
engine  was  of  the  character  or  kind  to  do  the 
vrotk,  or  to  show  that  his  engine  bad  met 


warranty.  The  appellant  sought  to  recover 
the  money  he  had  paid  on  the  machine  and  to 
cancel  the  notes  executed  by  him  therefor,  on 
the  ground:  (1)  He  was  Induced  to  purchase 
the  same  by  false  representations;  (2)  upon 
the  warranty  executed  by  appellee.  He  al- 
leged that  the  engine  was  made  of  inferior 
material,  and  "that  It  is  not  properly  con- 
structed ;  that  it  Is  wholly  worthless  and  of 
no  value  as  an  engine,  and  continually  got 
out  of  repair."  The  appellant.  In  proving 
bis  case,  introduced  the  testimony  of  G.  F. 
Drane,  who  qualified  as  an  expert  in  the  con- 
struction of  engines,  and  who  testified  that, 
according  to  mechanical  principles,  the  engine 
in  question  was  not  properly  constructed; 
that  the  oiling  system  used  T-Joints,  which 
were  abrupt  turns,  causing  the  pipes  to  clog 
so  that  oil  could  not  be  properly  distributed 
to  the  working  parts  of  the  engine,  and  part 
of  the  bearings  did  not  get  oil,  and  would 
heat  and  melt  out,  and  that  plain  Joints  with 
low-grade  curve  should  have  been  used ;  that 
the  crank  and  shaft  bearings  were  too  light, 
and  not  the  proper  size  for  the  size  of  the 
engine,  where  they  were  Joined  to  the  main 
shaft;  that  for  an  engine  of  that  size  the 
cylinder  should  be  constructed  of  chilled 
cast  The  engine  was  not  properly  fastened 
down,  etc.  Some  other  witnesses  indicated  by 
their  testimony  that  the  engine  was  con- 
structed on  Incorrect  mechanical  principles. 
By  this  testimony  it  was  the  evident  purpose 
of  appellant  to  show  that  the  engine  was  not 
according  to  the  warranty;  that  is,  that  it 
would  not  "do  weU  the  work  for  which  It  was 
intended,"  because  of  Its  plan  or  method  of 
oonstructicm,  and  was  not  constructed  accord- 
ing to  correct  mechanical  principles.  There 
were  two  methods  of  showing  that  the  engine 
did  not  comply  with  the  warranty:  (1)  That 
it  was  in  a  bad  or  disabled  condition,  and 
because  thereof  would  not  do  the  work  for 
which  it  was  Intended ;  or  (2)  because  of  the 
partteolar  method  or  principle  upon  which  it 
vras  constructed,  which  was  such  as  to  render 
It  unfit  to  do  the  work  well  for  which  It  was 
intended.  The  issue  therefore  presented  by  ap- 
pellant was  that  the  engine  was  constructed 
on  a  wrong  mechanical  principle,  and  hence 
would  not  do  the  work  well,  and  that  thereby 
It  was  valueless  and  useless  for  the  work 
Intended.  Any  fact  relevant  to  that  Issne 
was  admissible.  Appellant  would  have  been 
authorized  to  show  that  appellee's  engines 
made  upon  the  principle  of  this  one  would 
not  do  the  work.  This  fact  would  have  been 
a  relevant  fact  Why  may  not  the  appellee 
show  that  its  other  engines  constructed  upon 
the  same  theory  or  principle  as  the  one  in 
question  would  do  the  wwk  In  rebuttal  of 
an  assault  upon  the  mechanloal  principles 
under  which  It  was  constructed?  This  would 
not  be  a  relevant  fact  to  show  that  the  par- 
ticular machine  was  defectively  built  or  had 
faulty  or  bad  material  in  It,  and  the  work- 
manship in  this  particular  engine  was  bad  or 
defective,  and  for  that  reason  would  not  do. 
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the  worlc.  Wbere  the  issue  Is  alone  as  to 
the  faulty  construction  of  «  particular  en- 
gine, and  not  an  attack  upon  the  mechanical 
prindplee  upon  which  it  was  constructed,  we 
think  the  rule  Is  generally  recognized  that 
the  manner  in  which  other  engines  worked 
would  not  be  relevant  or  admissible,  under 
the  excluding  rule  of  res  inter  alios  acta,  and 
should  be  excluded.  Our  courts  have  recog- 
nized this  rule,  and  the  rule  is  also  recogniz- 
ed by  other  courts.  Fetzer  v.  Haralson,  147 
S.  W.  290;  Haynes  v.  Piano  Mfg.  Co.,  36  Tex. 
Civ.  App.  567,  82  8.  W.  532 ;  HUl  v.  Hanan. 
131  S.  W.  245. 

We  do  not  think  in  the  cases  dted  that  the 
method  of  construction  or  the  mechanical 
principle  upon  which  the  machine  was  con- 
structed were  placed  in  issue  by  the  parties 
seeking  a  recovery  and  as  a  ground  of  recov- 
ery upon  the  warranty.  In  an  action  to  re- 
cover the  price  of  shovel  handles  sold  to  the 
defendant  evidence  of  the  good  quality  of 
other  like  handles  sold  by  the  plaintiff  at  the 
same  time  was  admitted,  accompanied  by  di- 
rect evidence  that  the  latter  were  of  the  same 
kind  and  quality  as  the  former.  The  United 
States  Supreme  Court  held  the  admission  of 
this  testimony  was  not  error.  We  apprehend, 
however,  this  evidence  was  held  admissible  In 
that  case,  at  least  in  part,  for  the  reason  that 
the  defendant  therein  had  given  evidence 
that  the  bandies  in  question  were  Inferior  to 
the  handles  purchased  in  previous  years. 
Ames  V.  Quimby,  106  U.  S.  342,  1  Sup.  Ct 
116,  27  L.  Ed.  100. 

Our  Supreme  Court  held  In  Railway  Co.  v. 
Carter,  95  Tex.  461,  68  S.  W.  150,  that  engines 
used  by  the  railway  company,  other  than  the 
one  setting  out  fire,  were  in  bad  condition 
was  admissible.  So  in  Tuttle  v.  Moody,  etc., 
100  Tex.  240,  97  S.  W.  1037,  in  a  suit  for  dam- 
ages to  cattle  in  failing  to  furnish  suffldeut 
water  in  a  certain  pasture,  testimony  as  to 
the  condition  of  another  pasture  was  admissi- 
ble in  connection  with  evidence  showing  the 
condition  of  both  lots  of  cattle.  Tuttle  v. 
Moody,  94  S.  W.  134. 

Wlgmore  on  Evidence,  vol.  1,  {  451,  states 
that: 

E>vidence  is  admissible  "of  the  tendency  of  a 
machine  or  apparatus,  as  shown  by  other  in- 
stances of  its  operatioD,  under  similar  rircum- 
stances,  to  operate  defectively  or  otherwise  (tor 
example,  in  actions  of  breach  of  warranty  or 
personal  injury).  Here  the  working  of  other 
similar  machines  (tools  or  apparatuaee)  would 
be  equally  receivable,  provided  the  conditions 
were  similar  and  a  contusion  of  the  issues  was 
not  involved." 

The  following  cases,  cited  in  the  note  to 
the  above,  appear  to  l)e  in  point  in  this  case: 
Brierly  t.  Doral  Mills,  128  Mass.  291 ;  Nat 
B.  &  I*  Co.  V.  Dunn,  106  Ind.  110,  6  N.  E. 
131 ;  Davis  v.  Sweeney,  80  Iowa,  S91,  45  N. 
W.  1040;  Kramer  v.  Messner,  101  Iowa,  88, 
69  N.  W.  1149;  Avery  v.  Burrell,  118  Micb. 
672,  77  N.  W.  272. 

In  Bamett  v.  Hogan,  18  Idaho,  104,  108 
Pac.  743,  tn  a  suit  on  a  breach  of  warranty 
on  an  Iron  safe  as  fireproof,  It  is  snld: 


"In  rebuttal  the  plaintiff  offered  evidence  to 
show  that  other  safes  manufactured  by  the 
Victor  Safe  &  Lock  Company  upon  the  same 

Slan  and  theory  of  construction  as  the  safe  nn- 
er  consideration  had  passed  through  fires,  and 
that  the  contents  had  t>een  properly  and  ade- 
quately nrotected.  This  the  trial  court  refused 
to  admit.  This  was  clearly  error.  The  very 
best  evidence  that  could  possibly  be  received  in 
support  of  the  warranty  claimed  was  made  by 
the  Victor  Safe  &  Lock  Company  was  that 
safes  of  similar  kind,  constructed  upon  the  same 
plan  and  theory,  and  out  of  like  material,  had 
passed  through  fires  and  the  contents  were  not 
materially  injured.  The  fact  that  the  safes 
to  which  such  evidence  was  directed  were  a  dif- 
ferent size  or  different  number  than  the  particu- 
lar safe  under  consideration  would  not  render 
such  evidence  inadmissible,  provided  such  safes 
were  constructed  upon  the  same  general  plan 
*    •    •    and  of  the  same  material." 

The  following  authorities  in  some  measure 
support  the  above  proposition:  Corbtn  v.  T". 
S.,  181  Fed.  298,  104  G.  C.  A.  278;  Dempster 
V.  Fitzwater,  6  Kan.  App.  24,  49  Pac  624; 
Beach  v.  Huntsman,  42  Ind.  App.  205,  85  N. 
E.  523 ;  Buckley  v.  Kansas  City,  95  Mo.  App. 
188,  68  S.  W.  1069.  The  evidence  offered  In 
this  case  tended  to  show  that  the  warranty 
had  not  failed  in  so  far  as  the  plan  and  meth- 
od of  construction  was  Involved.  This  issue 
was  presented  by  appellant  by  his  testimony, 
in  order  to  establish  his  case.  His  expert 
assailed  the  mechanical  principles  used  in 
the  construction  of  the  engine.  The  tact 
that  engines  constructed  on  the  same  plan 
did  the  work  Intended,  and  were  efficient  re- 
butted a  failure  of  warranty  on  that  Issue 
tendered  by  appellant.  The  appellant,  hav- 
ing himself  advanced  the  issue,  should  have 
beoi  pr^ared  to  meet  the  fact  that  other  en- 
gines of  like  coDstrncttan  and  plan  would  do 
the  work.  He  therefore  cannot  be  said  to 
have  been  surprised  at  the  result  of  an  hssue 
of  hla  own  making.  The  question  of  bringing 
Into  the  trial  other  and  difTerent  engines,  and 
possibly  other  issues.  If  the  evidence  la  oth- 
erwise relevant  rests  largely  In  the  discretlou 
of  the  trial  court. 

[21  The  evidence  admitted,  to  which  objec- 
tion was  made,  tmded  to  establish  one  Issue, 
but  perhaps  was  not  competoit  or  relevant  to 
the  other  Issue  under  the  warranty,  but  would 
not  be  inadmlaslble  for  that  reason.  Hie 
duty  was  upon  appellant  to  make  the  proper 
request  of  the  trial  court  to  limit  the  testi- 
mony to  the  issue  upom  which  It  was  admissi- 
ble. Railway  Co.  v.  Wilson,  30  S.  W.  156; 
Railway  Co.  v.  Adams,  63  Tex.  200;  PuUman 
Palace  Car  Co.  v.  Smith,  79  Tex.  468,  14  S. 
W.  993,  13  U  R.  A.  215,  23  Am.  St  Rep.  856. 

[3]  The  testimony  of  George  Culpepper 
was  admitted  without  objection.  He  testi- 
fied that  he  was  familiar  with  the  make  of 
the  engines  sold  and  manufactured  by  appel- 
lee, with  reference  to  Its  oiling  system,  bear- 
ings, etc.,  and  that  these  engines  were  suc- 
cessful. This  evidence  we  regard  as  substan- 
tially the  same  as  that  to  which  objection 
was  made,  and  that  the  admission  of  the  oth- 
er evidence  objected  to  is  thereby  rendered 
harmless.    Railway  Co.  t.  Porterfleld,  92  Tex. 
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442,  49  S.  W.  861.    The  above  foor  assign- 
ments will  be  overrnled. 

[4]  The  fifth  assignment  complains  at  the 
admission  of  the  testimony  of  E.  Dillon  that 
appellant  "made  no  complaint  about  his  en- 
gine that  I  heard  of."  This  evidence  of  the 
witness  was  given  after  the  witness  had  stat- 
ed that  he  purchased  from  appellee  the  same 
kind  of  engine  that  appellant  purchased,  and 
which  Is  in  controversy.  That  he  and  appel- 
lant were  together  when  appellant,  at  the 
fair  In  Amarillo,  examined  the  engine  which 
he  afterwards  purchased.  After  the  witness 
purchase^  his  engine  the  appellant  went  to 
the  field  where  the  witness  was  using  his  en- 
gine and  examined  the  plow  attached  to  it, 
and  In  his  examination  of  the  plows  and  the 
engine  rode  on  them  while  at  work.  This 
testimony  objected  to  Is  shown  to  have  oc- 
curred after  the  time  when  appellant  claimed 
his  engine  would  not  work.  It  occurs  to  us 
the  circumstances  under  which  the  witness 
says  that  appellant  made  no  complaint  were 
such  as  to  reasonably  call  for  some  expres- 
sion of  dissatisfaction  with  reference  to  his 
engine.  While  he  was  under  no  duty  to  do 
so  at  that  time,  or  called  upon  directly  to  do 
so,  ordinarily  negative  testimony,  or  the  fact 
that  a  party  remained  silent  when  there  was 
no  obligation  upon  him  to  speak.  Is  Immate- 
rial and  of  no  probative  force,  and  should  not 
be  admitted  In  evidence.  We  think,  however, 
there  was  no  material  Injury  shown  in  admit- 
ting this  evidence,  and  that  Its  admission 
should  not  reverse  the  case,  if  there  was  er- 
ror In  admitting  It.  The  witness  W.  H. 
Nicholson  testified  to  facts  which  substantial- 
ly cover  the  same  testimony  as  given  by  the 
witness  objected  to.  Nicholson's  testimony 
was  not  objected  to,  and  no  complaint  is 
made  here  of  Its  admission.  This,  we  are  In- 
clined to  think,  renders  the  above  testimony 
harmless. 

[6]  The  sixth  assignment  is  overniled. 
The  objection  la  made  to  the  eleventh  special- 
issue,  because  the  issue,  as  submitted,  was 
Incomplete.  The  thirteenth  and  fourteenth 
8i)eclal  issues  submitted  to  the  Jury  substan- 
tially the  same  question  as  here  contended 
was  omitted  in  the  eleventh,  and  the  Jury  an- 
swered these  issues  adversely  to  appellant. 

The  seventh  assignment  Is  overruled.  If 
issue  18  sulHnltted  was  not  as  full  or  as  ac- 
curate as  It  should  have  been  In  submitting 
the  Issue  made  by  the  pleadings,  we  neverthe- 
less think  the  fourteenth  Issue  fully  covered 
the  point 

We  sustain  appellees'  exception  to  tbe 
eighth  and  ninth  assignments  of  error. 

[8]  We  believe,  aside  from  the  above  ques- 
tions, that  the  court  properly  rendered  Judg- 
ment for  the  appellees.  The  alleged  cause  of 
action  is  based  In  one  count  upon  fraudulent 
representations  made  to  appeUant  which  In- 
duced him  to  purchase  the  engine.  The  Jury, 
in  answer  to  the  Issues,  subetantially  found 
that  appellant,  In  the  purchase  of  the  engine. 


did  not  rely  upon  the  representations  <3aimed. 
The  findings  of  the  Jury  In  this  particnlar 
are  amply  supported  by  the  evidence. 

[7]  The  appellant  also  relied  upon  a  writ- 
ten  warranty.  This  warranty  required,  after 
a  trial  of  the  engine,  If  there  was  any  defect 
or  failure  to  properly  perform  in  the  work 
for  which  it  wag  purchased,  that  the  appel- 
lant should  give  notice  to  appellees  at  Dallas, 
Tex.,  by  registered  letter,  within  the  specified 
time,  setting  out  specifically  the  manner  in 
which  the  notice  should  be  given.  This  no- 
tice was  not  given  and  under  the  terms  of  the 
warranty  a  recovery  could  not  be  had.  Tbe 
contract  of  warranty  in  this  case  is  similar 
to  the  warranties  passed  on  by  tbe  courts  of 
this  state  in  various  cases. 

[8]  The  evidence  Is  amply  sufllcient  to  war- 
rant the  finding  by  the  trial  court  that  the 
notice  required  by  the  warranty  was  not  giv- 
en, and  we  wUl  presume  he  so  found  in  sup- 
port of  the  Judgment.  The  contract  of  war- 
ranty Is  substantially  the  same  as  tn  the  case 
of  Shearer  v.  Garr,  etc.,  41  Tex,  Civ.  App.  39, 
90  S.  W.  684;  Case  v.  Hall,  32  Tex.  Civ.  App. 
214,  73  S.  W.  835;  Fetzer  v.  Haralson,  147  S. 
W.  290  (on  motion  for  rehearing);  and  sev- 
eral other  cases. 

We  find  no  reversible  error,  and  the  case 
vrtll  be  affirmed. 


ESTES  V.  McWHORTBR.     (No.  622.) 

((3ourt  of  Civil  Appeals  of  Texas.     £3  Paso. 

Fteb.  8,  1916.) 

1.  Limitation  or  Actions  iS=>119— Statute 

OF    lilMTTAXIONB— InTBBBUPTIOR    BT    SUIT— 

SuFPREesiNO  Citation. 

Where  plaintiff,  suing  on  a  note,  suppress- 
ed citation  of  the  defendant  when  he  filed  his 
petition,  and  took  no  steps  to  procure  issnance 
and  service  of  citation  on  or  before  the  date 
when  four  years  from  the  maturity  of  the  note 
elapsed,  merely  instructingf  the  clerk  after  such 
date  to  issue  in  time  for  the  next  June  term, 
such  failure  to  issue  and  serve  citation  barred 
plaintifTs  suit,  since  the  nurning  of  the  statute 
of  limitations  was  not  interrupted. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  529-535;  Dec.  Dig. 
«=»119.] 

2.  LiMiTATiow  or  Actions  «=»119— Stattjtb 
or   Limitations— IwTEBBUPTiON   bt  Sutt— 

■  Waiveb  or  Citation. 

Where  suit  on  a  note  was  barred  liecause 
plaintiff  failed  to  procure  the  issuance  and  ^rv- 
ice  of  citation  on  or  before  the  date  on  which 
four  years  from  the  maturity  of  the  note  elaps- 
ed, 80  that  the  running  of  the  statute  of  limita- 
tions was  not  interrupted,  the  subsequent  filing 
b^  defendant  of  a  waiver  of  citation  and  service 
did  not  remove  the  bar  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  JLJmitation  of 
Actions,  Cent  Dig.  §§  529-635;  Deo.  Dig.  i&=> 
119.] 

3.  Limitation  of  Actions  Q!=>119 — Statutk 
or  LniiTATiONa—lNTEBBUPTiOH  by  Suit— 
SuFPBBSSiNa  Citation. 

Plaintiff's  suit  on  a  note  was  barred,  where 
he  suppressed  eitation  when  he  filed  bis  petition 
and  failed  to  taHe  steps  to  procure  its  issuance 
and  service  on  or  Ijefore  the  date  when  four 
years  from  the  maturity  of  the  note  elatwed,  so 
that  the  suit  failed  to  interrupt  the  statute  of 
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limitations,  t1ioui;1i  defendant  in  his  original  an- 
swer did  not  plead  limitation. 

[Ed.  Note. — Fop  other  cases,  see  I/lmitation  of 
Actions,  Cent  Dig.  H  529-535 ;   Dec.  Dig.  «s» 

Appeal  trowL  Martin  Ck>nnty  Court;  A.  O. 
Bidson,  Judge. 

Action  by  A.  D.  Estes  against  S.  D.  Mo- 
Wborter.  From  a  Judgment  for  defendant, 
plalntur  appeals.    Affirmed. 

R.  N.  Orlsham,  of  Sweetwater,  and  Frank 
Judlclns,  of  El  Paso,  for  appellant  S.  W. 
Pratt,  of  Stanton,  and  Glbbs  &  Anderson,  of 
Midland,  tor  api>ellee. 

HIGOINS,  J.  On  February  28,  1914,  Estes 
filed  this  suit  against  McWhorter  to  recover 
upon  the  latter's  promissory  note  dated 
March  22,  1909,  due  twelve  months  after 
date.  Citation  was  never  Issued  In  the  case, 
but  on  June  1,  1914,  defendant  executed  and 
filed  a  waiver  of  citation  and  service,  and 
agreed  to  enter  an  appearance,  which  he  did 
on  June  10,  1914. 

In  response  to  special  Issnea  the  Jury 
found: 

"That  plaintiff  did  not  have  citation  issued  at 
the  time  his  original  petition  was  filed ;  that 
the  issuance  of  citation  was  delayed  at  the  in- 
stance of  plaintiff ;  that  defendant  did  not  prom- 
ise to  file  a  waiver  of  citation  prior  to  four 
years  from  the  maturity  of  the  note,  to  wit, 
March  22,  1914 ;  that  plaintiff  requested  the 
clerk  at  the  time  he  filed  his  petition  to  have 
citation  issued  at  the  earliest  term  to  whicti 
it  was  returnable,  to  wit,  the  June  term,  1914." 

Upon  these  findings.  Judgment  was  ren- 
dered for  defendant  upon  the  theory  that  the 
note  was  barred  by  limitation.  AH  of  the 
evidence  upon  thla  phase  of  the  case  Is  as  fol- 
lows: 

Defendant  testified: 

"I  did  not  agree  with  the  plaintiff  to  waive 
citation.  I  signed  a  waiver.  Plaintiff  did  not 
ask  me  to  waive  citation,  ti.  Hamilton,  county 
clerk,  came  to  me  about  May  15th  and  told  me 
about  the  suit  and  that  he  was  ready  to  issue 
citation,  and  I  told  him  that  I  would  waive  ci- 
tation." 

Mr.  Hamilton,  the  county  clerk,  testified: 
"When  this  suit  was  filed,  or  about  that  time, 
either  Judge  Daniel,  who  filed  the  suit,  or  S. 
L.  Estes,  told  me  to  bold  up  on  the  citation, 
that  the  plaintiff  bad  made  a  proposition  to  the 
defendant  that  if  the  defendant  would  give 
him  a  new  note  before  the  running  of  the  stat- 
utes of  limitation,  with  a  clause  in  it  that  if 
McWhorter  did  not  gain  bis  land  the  note  would 
not  be  payable,  that  plaintiff  would  compromise 
the  case.  But  he  said  that  he  wanted  the  suit 
to  go  on  unless  so  settled,  and  that  he  wanted 
citations  to  issue  for  the  June  term,  1914.  It 
was  some  time  thereafter,  perhaps  about  fifteen 
days,  before  the  June  term,  that  I  saw  the 
dftVndunt  and  talked  with  him  alraut  the  filing 
of  the  suit,  and  told  him  that  I  was  ready  to 
issue  the  citation,  but  he  said  that  he  did  not 
want  the  citations  to  issue,  and  in  order  to  save 
cost  would  waive  citations  and  service.  For  this 
reason  I  never  issued  the  citations.  McWhorter 
thereafter  did  waive  citation  and  service,  and 
same  is  on  file  in  the  napers  of  the  case,  and 
has  been  since  the  June  term,  1914.  Plaintiff, 
at  the  time  of  fiUng  the  suit  told  me  to  be  sure 


and  ^t  ont  the  citations  for  the  June  term. 
Citations  were  delayed  by  the  plaintiff  to  see 
whether  McWhorter  would  make  the  new  note 
before  the  running  of  the  statute  of  limitation." 

[1]  The  testimony  Indicated  conclusively 
establishes  that  prior  to  four  years  from  the 
maturity  of  the  note,  no  such  steps  were 
taken  to  interrupt  the  running  of  the  statute 
of  limitation,  as  is  required  by  the  decisions 
of  our  courts.  No  other  Judgment  could  have 
been  rightfully  rendered,  except  that  which 
was  rendered.  No  effort  was  made  to  pro- 
cure the  Issuance  and  service  of  citation,  ex- 
cept the  instruction  to  the  clerk  to  issue  cita- 
tion for  the  June  term.  Citation-  was  sup- 
pressed by  plaintiff  at  the  time  he  filed  his 
petition,  and  under  our  decisions  it  Is  very 
clear  that  It  was  Incumbent  upon  him  to  take 
some  steps  to  procure  the  issuance  and  serv- 
ice thereof  on  or  prior  to  March  25,  1914,  at 
which  time  four  years  from  the  maturity  of 
the  note  would  have  elapsed.  Merely  In- 
structing the  clerk  to  issue  in  time  for  the 
June  term  was  Insufficient  The  clerk  could 
have  complied  with  this  instruction  by  issu- 
ing long  subsequent  to  March  25th,  but  in 
ample  time  to  compel  an  appearance  at  the 
June  term.  The  failure  to  have  citation  is- 
sued and  served  on  or  prior  to  March  25, 
1914,  or  making  an  effort  so  to  do,  barred 
the  note.  Bates  y.  Smith,  80  Tex.  242,  16  S. 
W.  47;  Bicker  v.  Shoemaker,  81  Tex.  22,  16 
S.  W.  645;  Maddox  v.  Humphries,  30  Tex. 
494 ;  Wood  v.  Bailway  Co.,  15  Tex.  Civ.  App. 
322,  40  S.  W.  24 ;  Wood  v.  Mistretta,  20  Tex. 
av.  App.  236,  49  S.  W.  236;  Bailway  Co.  v. 
riatt,  36  S.  W.  1029;  Insurance  Co.  v.  Tem- 
pleton,  3  Willson,  Civ.  Cas.  Ot.  App.  {  424; 
Trlbby  v.  Wokee,  74  Tex.  142,  11  S.  W.  1089; 
Goldstein  v.  Gans,  32  S.  W.  185;  Falres  v. 
Loessin,  46  Tex.  Civ.  App.  551,  102  S.  W.  924. 

[2,  3]  The  subsequent  filing  by  defendant  of 
a  waiver  of  citation  and  service  thereof  did 
not  remove  the  bar  of  the  statute  of  limita- 
tion. Neither  is  it  of  any  consequence  that 
in  his  original  answer  be  did  not  plead  limi- 
tation. 

At&rmed. 


NATIONAIi  NOVELTY  IMPORT  CO.  ▼. 
DUNCAN.    (No.  908.) 

(Court  of  Civil  Appeals  of  Texas.    AmariUo. 

Jan.  26,  1916.    On  Motion  for  B«- 

hearing,  Feb.  16,  1916.) 

1.  Evidence  ®=»420— Pakoi.  Evidence— Db- 
UVEBT  ON  Condition. 

In  an  action  for  goods  sold  and  delivered 
on  an  order  given  by  the  buyer  to  a  seller's 
salesman,  parol  evidence  was  admissible  to  show 
that  the  written  order  was  not  to  be  delivered  to 
the  seller  to  be  filled  within  30  days. 

[Eld.  Note. — For  other  cases,  see  Evidence^ 
Cent.  Dig.  U  1728,  1795,  1800,  1804, 1815, 1821^ 
1929-1944 ;   Dec.  Dig.  *=»420.] 

2.  Pbincipal  and  Aoent  «=>103— Salxs  9=>- 
85— Obdeb— Verbal  AGBi!a:uENT  or  Seu.- 
EB's  Salesman — Effect. 

On  an  order  for  the  sale  of  goods  to  tie  ship- 
ped at  the  seller's  eariiest  convenience,  the  ver- 
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bal  agreement  of  the  aeUer's  Balesman  that  the 
order  should  not  be  delivered  to  the  seller  withiii 
30  da^s  is  binding  upon  the  seller,  and  the  con- 
tract 18  avoided  by  a  violation  of  ijie  agreement. 
(Eld.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Die.  |S  27*-M3,  353-359.  367 : 
Dec.  Dig.  ®=>103;  Sales,  Cent  Dig.  |!  236- 
238  ;   Dec.  Dig.  ®=>85.] 

On  Motion  for  Rehearing. 
8.  Salm  «=»387  —  Aotiow  fob  Pbick  — Bvi- 

DEKCI. 

In  an  action  for  goods  sold  and  delivered, 
defended  on  the  ground  that  the  buyer's  order 
for  goods  to  be  shipped  at  the  seller's  earliest 
convenience  had  been  given  to  the  seller's  sales- 
man on  condition  that  it  would  not  be  put  in 
within  30  days,  the  buyer's  letter  to  the  seller, 
omitting  the  terms  of  the  contract,  was  for  the 
jury  on  the  question  of  bia  credibility  as  to  mak- 
ing a  contract  upon  a  precedent  condition  of 
ddttvery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  1108;   Dec,  Dig.  <8=387.] 

Appeal  from  Gray  County  Court;  Slier 
Faulkner,  Judge. 

Action  by  the  National  Novelty  Import 
Company  against  W.  E.  Duncan.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Hoover  &  Dial,  of  Canadian,  for  appellant 
Chas.  C.  Cook,  of  Pauipu,  R.  E.  Underwood, 
of  AmarlUo,  and  P.  R.  Underwood,  of  Floy- 
dada,  for  appellee. 

HENDRICKS,  J.  The  appellant  Instituted 
suit  against  the  apipellee,  for  the  sale  and 
delivery  of  certain  items  of  jewelry  and  upon 
the  following  order,  signed  by  the  appellee : 

"National  Novelty  Import  Company,  St. 
Louis,  Moy— Gentlemen :  Please  ship  at  your 
earliest  convenience  f.  o.  b.  St.  Louis,  goods 
above  listed,  on  above  terms,  which  we  have 
carefully  read  and  found  satisfactory.  We 
agree  that  no  statements  made  by  ourselves  or 
the  salesmen  will  be  a  part  of  this  agreement, 
unless  indorsed  in  writing  on  the  original  order. 
Positively  no  goods  on  commission  or  consign- 
ment. [Signed]    W.   E.   Duncan, 

"Pampa,  Texas." 

[1]  The  defendant,  Duncan,  amcng  other 
things,  pleaded  that  It  was  agreed : 

"That  such  order  should  not  be  d^vered  to 
plaintiff  for  the  purpose  of  being  filled  prior  to 
the  expiration  of  such  period  of  30  days ;  and 
the  said  Kmith  agreed  that  if  defendant  would 
execute  such  punwrted  order,  that  he  would 
hold  the  same  for  such  period  of  30  days,  and 
that,  if  within  that  period  the  defendant  should 
decide  that  he  did  not  desire  to  have  such  goods 
shipped,  then,  upon  notifying  plaintiff  of  his 
desire,  such  conditional  order  •  •  •  should 
cease  and  terminate.    •    •    * " 

The  plaintiff  excepted  to  this  pleading  on 
the  ground  that  the  understanding  and  agree- 
ment was  not  alleged  to  be  in  writing,  and,  if 
true,  could  not  be  urged  as  a  defense  because 
the  same  would  Ingraft  parol  terms  upon  the 
written  Instrument,  not  contained  therein, 
which  exceptions  were  overruled  by  the  court, 
and  the  action  assigned  as  error. 

It  is  also  assigned,  for  the  same  reasons, 
that  the  trial  court  erred  In  permitting  the 
defendant  to  testify: 


"That  he  had  an  agreement  with  the  agent  of 
plaintiff  that  he  would  bold  the  order  SO  days 
before  the  goods  would  be  shipped  out,  •  •  *  " 
etc. 

Page  on  Contracts,  vol.  2,  {  1209,  announces 
the  rule  applicable  to  this  ccmdltion  as  fol- 
lows ; 

"If  the  party  against  whom  relief  is  sought, 
on  a  written  contract  concedes  that  the  con- 
tract was  placed  in  the  possession  of  the  ad- 
versary party,  but  claims  that  it  was  taken  with 
the  understanding  that  it  was  not  to  go  into  ef- 
fect unless  some  other  or  further  event  should 
happen,  and  that  such  event  has  not  happened, 
he  is  not  seeking  to  vary  or  contradict  the  con- 
tract, but  to  show  that  no  contract  between  the 
Iiarties  ever  came  into  effect  Evidence  of  condi- 
tions precedent  to  the  taking  effect  of  a  written 
contract  is  therefore  admissible.  This  is  simply 
the  rule  that  an  instrument  may  be  delivered  to 
the  adversary  party  to  take  effect  on  the  hap- 
pening of  a  future  event,  restated  in  terms  of 
the  parol  evidence  rule." 

In  Parker  v.  Naylor,  151  S.  W.  1103,  this 
court  said,  citing  numerous  authorities: 

"It  is  the  settled  law  of  this  state  that  parol 
evidence  is  always  admissible  to  show  that  a 
written  contract  was  delivered,  effective  upon 
conditions." 

[2]  It  Is  suggested  that  the  statements 
and  agreements,  unless  Indorsed  upon  the 
back  of  the  contract.  If  the  contract  is  de- 
livered to  the  plaintiff  by  the  agent,  though 
the  delivery  Is  conditional  to  the  agent,  the 
principal  Is  not  bound.  The  opinions  in  the 
cases  of  Merchants'  National  Bank  v.  Mc- 
Anulty,  31  S.  W.  1096,  Commonwealth  Bond- 
ing &  Casualty  Co.  v.  Bomar,  169  S.  W.  para- 
graph 3,  page  1062,  and  U.  S.  Gypsum  Co.  r. 
Shields,  106  S.  W.  726— at  least  the  logic  of 
those  decisions  without  going  Into  extended 
reasons — are  convincing  otherwl.se.  The  ar- 
gument against  the  latter  two  will  probably 
be  that  they  are  fraud  cases.  The  contracts 
were  similar  to  the  one  in  this  case  and  Jus- 
tice Nell's  argument  Is  quite  applicable.  A 
contract  upon  a  conditional  delivery,  if  vlo- 
lated,  Is  not  controlled  by  such  stiimlationa 
to  reject  the  defense,  any  more  than  they 
could  control  fraud.  Either  would  avoid  the 
contract  Writs  of  eiTor  were  denied  In 
those  cases. 

There  are  no  objections  to  the  charge  of 
the  court  brought  forward  In  the  brief  and 
assigned  as  error.  We  have  carefully  con- 
sidered appellant's  authorities  and  think  they 
are  clearly  distinguishable  and  Inapplicable 
to  the  character  of  defense  against  the  con- 
tract interposed  in  this  record. 

We  overrule  am)ellant'8  assignments  and 
affirm  the  judgment 

On  Motion  for  Rehearing. 

Duncan  testified: 

"He  [meaning  the  agent]  said  he  wanted  to 
carry  the  order  and  I  told  him  I  would  write 
him  a  letter  in  care  of  the  house  at  St.  Louis, 
and  he  said  they  would  file  the  letter  up  there. 
During  the  30  days  I  had  to  decide,  he  [the 
agent]  was  to  hold  the  order." 

"The  delivery  to  Smith  [the  agent]  was  in  fact 
a  mere  manual  transfer  from  the  possession  of 
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the  maker  to  the  posseFidon  ■){  Smith.  It  was 
not,  indeed,  a  'dehvery'  within  the  roeaning  of 
the  law."    Bank  v.  McAnulty,  81  S.  W.  1096. 

The  stipulations  in  a  contract,  whatever 
their  natnre.  If  the  delivery  to  the  agent  is 
conditional,  and  there  is  no  real  delivery,  are 
Immaterial  upon  the  immediate  queetidn. 
The  case  of  Bybee  v.  Carriage  Co.,  135  S.  W. 
205,  is  not  applicable  to  this  condition. 
There  is  nothing  to  show,  at  least  conclusive- 
ly, that,  as  between  Duncan  and  the  agent, 
the  agent  was  to  file  with,  or  forward  to,  his 
principal,  this  contract  within  30  days. 

[3]  Duncan's  letter  to  the  company,  omit- 
ting the  terms  of  the  c<»itract,  was  for  the 
jury  on  the  question  of  his  credibility  as  to 
the  making  of  a  contract  upon  a  precedent 
condition  of  delivery.  His  actions,  In  finally 
taking  the  goods  from  the  station  house,  look- 
ing the  goods  over  and  shipping  them  back, 
are  not  relied  upon  as  waiver  or  ratification 
— at  least  In  this  court 

Motion  overruled. 


JORDAN  V.   STATK.     (No.  8810.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  2, 
1916.) 

1.  CBTinNAL  Law  ^=all44 — Appkait— Dkniai, 
OF  Motions— Peesumption. 

Denial  of  motions  for  continuance  and  new 
trial  must  be  presumed  correct,  there  being  no 
statement  of  facts  or  bills  of  exceptions  ediowing 
the  testimony  heard,  agreed  to,  approved  by  the 
trial  judge,  and  filed  in  term  time. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |l  2736-2764,  276&-2771, 
2774-2781,  2901,  3016-3037;  Dec.  Dig.  <S=» 
1144.) 

2.  Cbiminai,  Law   «=»694  — Continuance  — 
Absent  Witness. 

Refusal  of  continuance  for  absence  of  a 
witness,  for  a  long  time  a  fugitive  from  justice, 
is  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1321,  1322,  1332;  Dec. 
Dig.  <S=»504.] 

8k  Cbiminai.  Law  «!=>594,  917— Cozttintjance 

—Absent  Witness. 

There  wag  no  error  in  denying  a  continu- 
ance or  a  new  trial  based  on  absence  of  a  wit- 
ness, where  he  makes  affidavit  that  he  did  not 
know  and  would  not  testity  what  defendant  in 
his  application  alleged   he   would. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  gf  1321,  1322,  1882,  2161, 
2162;    Dec.  Dig.  «=»594,  917.] 

4.  Homicide  (S=>101— Justctication. 

Communication  by  deceased  to  defendant 
of  the  fact  that  he  had  had  intercourse  with  de- 
fendant's wife  did  not  justify  the  killing. 

[Kd.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !  131;   Dec;  Dig.  «=>101.] 
6.  Cbiuinal  Law  «=>63S— Conduoi  of  Tbial 

— Callino  Names  of  Witnesses. 

That  when  the  case  was  first  called  for 
trial,  before  a  jury  was  impaneled  or  announce- 
ment of  ready  made,  while  both  parties  were 
calling  their  witnesses  to  determine  whether 
they  were  ready,  the  name  of  defendant's  wife 
was  called,  shows  no  error. 

[Ed.  Note. — For  other  cases,  see  Orimlnnl 
Law,  Cent  Dig.  M  1450,  1451,  1453,  1454, 
1459;   Dec.  Dig.  «=5>6S3.] 


6.  CBiiriNAi.  Law  «s»1037  — >  ABomcENT  of 
PRosBctmNO  Attobnbt  —  Objection  — 
Review. 

That  defendant  may  complain  of  the  state- 
ment of  prosecuting  attorney  in  argument  that 
defendant's  wife  was  present  he  should  tiavc 
asked  an  instruction  for  the  jury  not  to  con- 
sider it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1691,  2646;  Dec.  Dig.  «=> 
1037.] 

7.  Cbiminal   Law    «=!>72H<i— Aboument    of 

Pbosecuting  Attobney— Wife  as  Wit.n-ess. 
The  prosecuting  attorney  may  comment  on 
the  failure  of  defendant  to  produce  his  wife  as 
a  witness, 

[Ed.  Note.— B\)r  other  cases,  see  Criminal 
Law,  CJent  Dig.  §  1073;   Dec.  Dig.  <S=3721%.1 

Appeal  from  District  Court,  Scurry  Coun- 
ty;   John  B.   Thomas,  Judge. 

Edward  B,  Jordan  was  convicted,  and  ap- 
peals.   Affirmed. 

Woodruff  &  Woodruff,  of  Sweetwater,  and 
Smith  &  Splller,  of  Snyder,  for  appellant 
C.  C.  MJcDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEROAST,  P.  J.  AppeUant  was  con- 
victed of  the  murder  of  his  father,  and  his 
punishment  assessed  at  25  years  in  the  peni- 
tentiary. 

The  original  and  supplemental  record,  as 
well  as  the  statement  of  facts,  are  quite 
voluminous,  especially  the  statement  of  fbcts. 
We  have  carefully  read  and  considered  all  of 
them. 

Appellant  made  a  motion  for  a  continuance 
to  get  two  absent  witnesses,  his  brother,  H. 
C.  Jordan,  and  Sid  Hill.  The  statd  contested 
the  motion.  At  the  time,  and  before  the 
trial,  the  court  heard  much  evidence  on  this 
contest.  In  addition,  the  appellant  made  the 
overruling  of  bis  motion  a  ground  of  his  mo- 
tion for  a  new  trial.  This  was  also  contested 
by  the  state.  The  court  again  heard  evidence 
when  hearing  this  contest  of  his  motion  for 
a  new  trial.  There  was  no  statement  of  facts 
agreed  to,  approved  by  the  Judge,  and  filed 
within  term  time  of  what  this  testimony  was 
on  either  of  said  hearings  by  the  court  Ap- 
pellant has  a  bill  of  exceptions  to  the  over- 
ruling of  his  motions,  but  this  was  filed  long 
after  the  term  at  which  he  was  tried  had  ad- 
journed. 

[1]  It  U  the  settled  law  of  this  state,  held 
many  times  in  the  decisions  of  this  court, 
that  a  statement  of  facts  or  bills  of  excep- 
tions showing  the  testimony  heard  on  such 
motion  must  be  properly  agreed  to,  approved 
by  the  trial  judge,  and  filed  in  term  time,  and, 
if  not,  this  court  cannot  c<»isider  it  but  must, 
and  does,  presume  that  the  action  of  the  low- 
er court  was  correct.  Jones  v.  State,  163  S. 
W.  76 ;  Graham  v.  State,  73  Tex.  Cr.  R.  28, 
163  S.  W.  728 ;  Hoskins  v.  State,  73  Tex.  Cr. 
B.  109,  163  S.  W.  426;  Forrester  v.  State,  73 
Tex.  Cr.  R,  67,  163  S.  W.  67;  Roberts  v. 
State,  180  S.  W.  1080.    Many  other  decisions 
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nre  cited  In  the  opinions  In  tbese  cases.    It  Is  i 
unnecessary  to  collate  them   here. 

[2]  Without  dlscnsslng  whether  or  not  the 
dlUgence  In  this  case  was  sufficient,  or  that 
the  testimony  of  either  of  said  witnesses  was 
material  or  probably  true,  or  the  Insufficiency 
of  the  application  to  continue  and  motion 
for  new  trial  on  that  ground  was  wholly  In- 
(iuffldent  on  various  other  grounds,  we  will 
state  that  the  record,  the  motions  themselves, 
and  the  statement  of  facts  on  the  trial  of 
the  case,  without  doubt,  show  that  appellant's 
brother,  H.  O.  Jordan,  was  a  fugitive  from 
justice,  and  had  been,  with  appellant's 
knowledge,  for  perhaps  two  or  three  years  be- 
fore this  case  was  tried.  On  that  ground 
alone  the  court's  refusal  to  continue  on  ac- 
count of  the  absence  of  that  witness  and  re- 
fusing a  new  trial  was  correct  Anderson  v. 
State,  53  Tex.  Cr.  R.  344,  110  S.  W.  54 ;  Sims 
V.  State,  45  S.  W.  707;  Sinclair  v.  State,  34 
Tex.  Cr.  R.  453,  30  S.  W.  1070;  Deckard  T. 
State,  58  Tex.  Cr.  R.  38, 124  S.  W.  67a 

[I]  The  affidavit  of  the  other  witness,  Sid 
Hill,  was  attached  to  the  state's  contest  of 
appellant's  motion  for  a  new  trial,  and  it 
shows  that  that  witness  did  not  know  and 
would  not  testify  what  appellant  alleged 
he  would  In  his  application  for  a  continu- 
ance. Wllklns  v.  State,  36  Tex.  Cr.  R.  62S,  34 
S.  W.  627;  Henry  v.  State,  88  Tex.  Or.  B. 
306,  42  S.  W.  559;  Hlnman  v.  State,  59  Tex. 
Cr.  B.  29,  127  S.  W.  221;  and  Singleton  t. 
State.  57  Tex.  Cr.  R.  560,  124  8.  W.  92. 

[4]  The  evidence  was  amply  sufficient  to 
show,  and  we  think  the  Jury  therefrom  could 
conclude,  as  they  did,  that  the  appellant  kill- 
ed his  father  with  malice.  The  court  there- 
fore did  not  err  In  refusing  to  give,  and 
should  not  have  glveo,  his  special  charge  to 
the  effect  that  the  evidence  was  Insufficient 
to  base  a  conviction  for  murder  and  Instruct- 
ing the  Jury  peremptorily  to  find  him  not 
guilty  of  that  offense.  Neither  did  the  court 
err  In  refusing  to  give  his  special  charge  to 
the  effect  that,  if  they  believed  from  the  evi- 
dence that  deceased  communicated  to  him 
the  fact  that  he  had  had  Illicit  Intercourse 
with  his  wife,  this  was  within  the  eyes  of  the 
law  adultery,  and  appellant  was  Justified 
in  killing  his  father,  and  to  find  him  not 
guUty.  Such  charge  was  not  the  law.  The 
court  In  his  charge  submitted  even  more  fa- 
vorably than  the  evidence,  and  the  law  would 
Justify  every  Issue  in  appellant's  favor  that 
was  raised  by  the  evidence,  or  even  remotely 
suggested  thereby. 

[S]  Appellant  has  a  bill  which,  together 
with  the  Judge's  qualification  and  approval 
thereof,  shows  that,  when  the  case  was  first 
called  for  trial,  both  parties  proceeded  to 
call  their  witnesses  to  determine  whether 
they  were  ready.  Among  the  witnesses  call- 
ed were  several  of  the  Jordan  women.  The 
court  did  not  know  that  any  one  of  them 
was  appellant's  wife  untU  bis  attomejrs  so 


stated  to  the  court.  At  this'  time  no  Jury 
had  been  Impaneled  and  no  announcement  of 
ready  made,  and,  when  the  motion  for  a 
continuance  was  heard  and  overruled,  his 
wife's  name  was  not  called  as  one  of  the 
witnesses.  This,  of  course,  shows  no  error. 
[6,  7]  Api>ellant  has  another  bill,  which  al- 
leges that  the  district  attorney  "stated  in  his 
argument  to  the  Jury  that  the  defendant's 
wife  was  then  present  In  the  courtroom,"  to 
which  he  objected.  The  bill  in  no  way  shows 
the  action  of  the  court  The  record  shows 
appellant  did  not  ask  any  charge  instruct- 
ing the  Jury  not  to  consider  this  remark  by 
the  district  attorney.  It  is  the  well-settled 
law  of  this  state,  as  stated  by  Mr.  Branch  lu 
his  Criminal  Law  (section  61),  as  follows: 

"State's  counsel  may  comment  on  the  failure 
of  defendant  to  prodnce  his  wife  as  a  witness 
or  upon  an^  omissions  in  her  testimony,  if  she 
testifies"— citing  quite  a  number  of  cases  decided 
by  this  court  to  that  effect 

This  bill  shows  no  error  whatever.  Moon- 
ey  T.  State,  176  S.  W.  56,  and  cases  therein 
cited. 

Nothing  else  1b  presented  for  review. 

The  Judgment  is  affirmed. 

DAVIDSON.  J.,  not  present  at  consultation. 


WILSON  T.  STATE.    (No.  8926.) 

(Court  of  Criminal  Appeals  of  Texas.    Febk  2, 
1916.    Rehearing  Denied  Feb.  16,  1916.) 

1.  CannMAL  Law  ^=»SX1i.—  Iitbtsuotionb  — 

ClBCUMSTANTIAI.  KVIDENCK. 

Where  the  defendant  was  Identified  by  a 
witness,  who  stated  that  she  recognized  him  as 
the  man  who  made  the  entry  Into  tbe  house,  that 
a  light  was  burning,  and  that  she  recognised 
him  by  the  funny  shape  of  his  head  and  Ua 
mustache,  it  was  not  error  to  fail  to  charge  on 
circumstantial,  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S§  1821, 1&13,  1839,  1860,1865,  1883. 
1800,  1924,  1979-1985,  1987 ;  DecDlg.  «»=>814.i 

2.  BuBGLABT  €=>28  —  Evidence  —  Issues  — 
Want  or  Consent. 

Where  the  indictment  alleged  that  the  bur- 
glary was  made  in  the  nighttime  by  force  with 
mtent  to  steal,  and  tbe  defendant  was  identified 
by  one  witness  as  the  burglar,  but  he  denied  that 
he  was  the  person  who  burglarized  the  bouse, 
consent  to  the  entry  was  not  an  issue,  and,  if 
alleged  or  evidence  thereon  was  introduced,  it 
could  be  treated  as  surplusage,  since  It  was  an 
attempt  to  prove  circumstantially  matters  un- 
necessary to  be  proved. 

[Ed.  Note. — ^For  other  cases,  see  Burglary, 
Cent  Dig.  {|  67-78;   Deo.  Dig.  «s928.] 

Appeal  from  Criminal  District  Court,  Wil- 
liamson County ;   A.  S.  Fisher,  Judge. 

Barney  Wilson  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Melasky  &  Moody,  of  Taylor,  for  appellant. 
O.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 
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HARPEH,  J.  Am>el1ant  waa  convicted  of 
burglary,  and  bis  puoisbment  assessed  at  five 
years'  confinement  In  tbe  state  penitentiary. 

[1]  Appellant  insists  tbat  the  court  erred 
In  falling  to  charge  on  rfrcumstantial  evi- 
dence. No  such  charge  was  called  for,  as 
Miss  Kelley  testifted  that  she  recognized  tbe 
defendant  as  the  man  who  made  the  entry 
into  tbe  house ;  that  a  light  was  burning,  and 
she  recognized  him  by  tbe  funny  shape  of 
his  head  and  bis  mustache.  This  i)ositiTe 
identification  of  appellant  rendered  it  unnec- 
essary to  charge  on  circumstantial  evidence. 

[2]  Appellant  insists  ttiat,  as  the  house 
was  alleged,  in  the  indictment,  to  belong  to 
Will  GofT,  and  charged  that  the  entry  was 
made  without  his  consent,  GoB*  should  have 
been  called  as  a  witness  to  prove  that  he  did 
not  give  consent ;  that  want  of  consent  could 
not  be  proven  by  circumstantial  evidence,  but 
if  want  of  consent  is  proven  by  circumstan- 
tial evidence,  then  when  such  fact  is  proven 
by  circumstantial  evidence,  it  is  fundamental 
error  not  to  instruct  the  jury  on  the  law  of 
circumstantial  evidence.  In  a  case  of  burgla- 
ry it  is  not  necessary  to  allege  nor  prove  want 
of  consent  to  make  the  »itry,  unless  such 
fact  becomes  an  issue  in  tbe  case.  In  this 
case  no  such  issue  arises  on  the  testimony. 
Miss  Kelley  positively  identifies  appellant  as 
the  person  who  made  tbe  entry  and  stole  the 
clothing.  Appellant  denies  he  is  the  person 
who  burglarized  the  house.  <So  consent  is  not 
an  issue  in  the  case,  and  in  such  case  it  was 
not  necessary  to  allege  nor  prove  tliat  the 
entry  was  made  without  the  consent  of  Will 
Ooff,  and,  even  if  alleged,  such  allegation  in 
a  burglary  indictment  may  be  treated  as 
surplusage,  it  being  unnecessary  to  the  suf- 
ficiency of  the  indictment ;  the  indictment  al- 
leging ttiat  the  entry  was  made  in  the  night- 
time by  force.  State  v.  Williams,  41  Tex. 
98 ;  Summers  v.  State,  9  Tex.  App.  39C ;  Tay- 
lor V.  State,  23  Tex.  App.  639,  5  S.  W.  141 ; 
Buchanan  v.  State,  24  Tex.  App.  199,  5  S.  W. 
847 ;  Smith  v.  State,  22  Tex.  App.  350,  3  S. 
W.  238 ;   Sampson  v.  State,  20  S.  W.  708. 

Tliere  is  no  allegation  in  the  indictment 
that  any  property  was  in  fact  stolen,  but 
only  that  entry  was  made  with  intent  to 
commit  theft  If  the  indictment  contained 
a  count  charging  theft,  then  It  would  have 
been  necessary  to  allege  and  prove  want  of 
consent  as  to  that  count  But  as  no  such  al- 
legation is  made,  the  state  was  not  required 
to  call  Mr.  Goff  as  a  witness  and  prove  want 
of  conse)it  And  as  it  was  unnecessary,  the 
fact  that  Mrs.  Goff  was  permitted  to  testify 
tbat  she  did  not  give  consent,  and  her  hus- 
band was  absent  on  the  occasion,  ,would 
present  no  error.  The  state  was  making 
proof  by  circumstances  of  a  fact  that  it  was 
wholly  unnecessary  to  prove. 

Tbe  Judgment  is  atfirmed. 

DAVIDSON,  J.,  not  present  at  consultation. 


PBUGH  V.  MOODY  et  aL    (No.  2438.)* 
(Supreme  Ckiurt  ot  Texas.     Feb.  IS,  1916w) 

Pbircipai.  and  Botwty  <8s>118— RnxASE  o» 
Pbincipai.  —  Consent  of  Subbtt  —  Evi- 
dence. 

Where  the  surety  on  a  note  was  a  part^  to 
an  arrangement  for  the  settlement  of  the  prmci- 
pal's  debts,  and  participated  in  negotiations  with 
the  payee  to  accept  tbe  settlement  proposed, 
held,  that  the  release  of  the  principal  by  the 
payee's  acceptance  of  the  settlement  was  made 
with  tbe  surety's  consent  and  did  not  discharge 
him  from  liability  for  the  balance  of  the  note. 

[Ed.  Note.— For  other  canes,  see  Principal 
and  Surety,  Gent  Dig.  §|  2SC-296;    Dec.  Dig. 

<e=»iia] 

Error  to  Court  of  C3ivil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  Robert  Moody  and  others 
against  W.  F.  Peugh.  From  a  Judgment  for 
the  plaintiffs,  affirmed  by  the  Court  of  CivU 
Appeals  (145  S.  W.  296),  defendant  brings 
error.    Affirmed. 

Ramsey,  Black  ft  Ramsey,  of  Austin,  and  E. 
O.  Gray,  of  Higgins,  for  plaintiff  in  error.  H. 
K.  Hoover,  of  Canadian,  for  defendants  in  error. 

PHILLIPS,  C.  J.  Tbe  suit  was  upon  a 
note  given  to  the  First  National  Bank  of  Hig- 
gins, executed  by  the  W.  F.  Peugh  Mercantile 
Company,  a  corporation,  as  principal,  and  W. 
F.  Peugh  as  surety,  afterwards  transferred 
to  the  plaintiffs.  Peugh  was  president  of  tbe 
company  and  its  principal  stockholder.  It 
became  financially  involved,  and  its  affairs 
were  turned  over  to  a  trustee  to  be  adminis- 
tered for  the  benefit  of  its  creditors,  who  ob- 
tained under  such  administration  fifteen  per 
cent,  of  their  claims.  Subsequently  an  ar- 
rangement was  made  whereby  Peugh  and 
certain  of  the  creditors  provided  a  fund  for 
the  payment  of  fifty  per  cent  of  the  remain- 
ing Indebtedness  to  such  of  the  company's  oth- 
er creditors  who  were  willing  to  accept  that 
proportion  of  the  amounts  due  them  in  set- 
tlement of  their  claims  against  it,  the  parties 
providing  the  fund  to  take  over  (lie  com- 
pany's assets.  The  bank,  then  the  owner  of 
tbe  note,  through  its  cashier  agreed  to  this, 
and  sacb  a  settlement  was  made  with  it. 

The  defense  of  Peugh  to  the  suit  for  the 
balance  due  upon  the  note  was,  that  the 
bank's  settlement  with  the  company  released 
him  as  a  surety.  On  the  trial  a  verdict  was 
instructed  against  him. 

If  the  evidence  conclusively  established 
that  Peugh  consented  to  the  bank's  release  of 
the  company  from  the  Indebtedness,  the  ver- 
dict was  properly  directed.  He  cont^ids  that 
such  is  not  the  force  of  the  evidence.  We 
have  examined  it  fnlly,  and  are  convinced 
that  it  presented  no  Issue  on  the  question.  It 
is  undisputed  that  Peugh  was  a  party  to  the 
settlement  proposal ;  that  he  personally  con- 
tributed a  iiortion  of  the  fund  provided  for 
that  purpose;  and  that  he  took  part  in  the 
negotiation  with  the  bank's  cashier  for  the 
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bank's  acceptance  of  tbe  plan  of  settlement 
wltb  respect  to  its  claim.  He  vaa,  one  of  the 
promotefB,  in  other  words,  as  the  undlspated 
proof  shows,  of  the  settlement  that  was  made 
with  the  bank ;  was  interested  in  its  pro- 
eorement ;  and,  as  one  of  those  proposing  it 
to  the  bank,  took  part  in  the  transaction  in 
which  it  was  effected. 

It  Is  urged  that  to  avoid  his  release  as  a 
surety  from  the  obligation  of  the  note,  as  the 
lesal  consequence  of  the  settlement,  the  bur- 
den ivas  upon  the  plaintiffs  to  establish  his 
afflrmatlye  consest  to  the  release  of  the  prin- 
<dpal  debtor ;  that,  according  to  the  proof,  he 
merely  remained  silent  at  the  time  the  bank's 
cashier  expressed  his  willingness  to  make 
the  settlement,  which,  it  is  said,  did  not  evi- 
dence his  consent  to  the  principal's  release, 
or,  at  least,  presented  an  issue  of  fact  as  to 
whether  he  was  concluded  in  his  defense  by 
estoppel,  which  was  not  pleaded.  But  we  do 
not  ttdnk  the  question  is  in  that  attitude.  A 
main  object  of  Peugh  and  the  four  creditors 
associated  with  him  in  the  settlement  plan, 
In  executing  the  transaction  with  tbe  bank, 
was  to  obtain  the  company's  release  from 
any  farther  liability  for  its  debt.  The  settle- 
ment was  to  be  made  with  the  bank  on  no 
other  basis.  He  participated  in  tbe  transac- 
tion itself,  plainly  acting  as  one  of  the  pro- 
moters of  the  plan.  It  is  difficult  to  perceive 
bow,  under  these  circumstances,  his  position 
In  tbe  transaction  could  have  been  other 
than  one  of  positive  agreement  to  the  compa- 
ny's release  from  the  debt.  It  was  that 
which  he  and  his  associates  sought  to  ac- 
complish in  the  transaction,  and  which  they 
did  accomplish.  Necessarily,  he  consented 
to  a  result  that  he  Intended  to  bring  about 
and  helped  to  effect 

The  judgment  of  the  Court  of  Civil  Aih 
peals  is  affirmed. 


FT.  WORTH  A  R.  G.  RT.  CO.  v.  STEWART. 

(No.  2436.) 

(Supreme  Court  of  Texas:    Feb.  16,  1916.) 

1.  Gabbikbs  9e=>320  —  Iitjuby  by  Fklxow 
Passekoeb  —  Comductob's  Nsougenos  — 
QmssTioN   fob  Jt7bt. 

In  a  passenger's  action  for  injaries  from  a 
fellow  passenger,  held  that,  under  the  evidence, 
the  conductor's  negligence  in  not  ejecting  the 
•Sending  passenger  was  for  tiie  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1118.  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1326:  Dec  Dig.  «=>320;  Negligence,  Cent 
Kg.  I  801.] 

2.  Gabbikbs  4=>321  —  Instructions  —  Con- 
formity TO  Pleading  and  Evidence. 

In  a  passenger's  action  for  injuries  from  an 
assanlt  by  a  fellow  passenger,  held,  that  the 
pleadings  and  evidence  justified  an  instruction 
charging  that  plaintiff  could  not  recover  if  the 
assault  was  so  sudden  that  it  could  not  have 
been  reasonably  prevented  by  the  conductor. 

[Ed.  Note. — B\)r  other  cases,  see  Carriers, 
Cent    D^   H   1247,    1326-1336,    1848;    Dec. 


Dig.  <8=>3 


Brror  to  0>urt  of  Clyll  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  A.  M.  Stewart  against  the  Ft 
Worth  &  Rio  Grande  Railway  Company. 
From  a  Judgment  for  plaintiff,  which  was 
affirmed  by  the  Court  of  Civil  Appeals  (146 
S.  W.  365),  defendant  brings  error.  Revers- 
ed and  remanded, 

Andrews,  Ball  &  Streetman,  of  Houston, 
and  C.  L.  McCartney,  of  Brownwood,  for 
plaintiff  in  error.  T.  C.  Wilkinson,  of  Brown- 
wood,  for  defendant  in  error. 

YANTIS,  J.  This  suit  was  instituted  In 
the  district  court  of  Brown  county,  Tex., 
by  A.  M.  Stewart,  the  defendant  in  error, 
against  the  Ft.  Worth  &  Rio  Grande  Rail- 
way Company,  plaintiff  in  error,  to  recover 
damages  for  personal  Injuries'  inflicted  upon 
Stewart  by  a  passenger  on  the  plaintiff  in 
error's  train.  It  was  alleged  by  Stewart 
that  on  the  16th  day  of  May,  1908,  he  was 
a  passenger  thereon,  going  from  Ft.  Worth 
to  Brownwood;  that  while  making  this 
Journey  be  was  set  upon  and  assaulted  by 
another  passenger;  that  he  was  struck 
across  the  head  over  the  left  ear  with  a 
large  bottle  of  whisky ;  that  by  said  blow  he 
was  knocked  down,  his  scalp  badly  contused, 
and  his  skull  fractured;  that  as  a  conse- 
quence of  said  blow  and  said  injuries  his 
hearing  in  his  left  ear  had  been  totally  de- 
stroyed; that  the  defendant's  conductor  in 
charge  of  said  train  knew  that  the  passenger 
who  assaulted  him  and  several  of  his  asso- 
ciates were  drunk  and  quarrelsome,  and 
knew  that  they  had  already,  while  on  said 
train,  been  quarreling  and  fighting;  tliat 
they  had  fought  with  the  conductor,  and  had 
threatened  to  assault  plaintiff,  and  the  con- 
ductor knew  that  an  injury  was  threatened 
to  plaintiff  by  them,  and  be  negligently  fail- 
ed and  refused  to  quiet  or  suppress  the 
drunken  conduct  of  the  man  who  assaulted 
him,  and  his  associates,  and  refused  to  eject 
them  from  the  train,  or  otherwise  protect 
the  plaintiff. 

The  plaintiff  in  error  alleged  that,  if  Stew- 
art was  struck  by  a  fellow  passenger.  It  was 
done  without  its  knowledge,  and  without  the 
knowledge  of  its  servants  and  agents  In 
charge  of  said  train;  that  they  had  no  rea- 
sonable cause  to  anticipate  that  any  one 
would  make  an  assault,  or  was  likely  to 
make  an  assault  upon  the  plaintiff;  that, 
if  the  defendant  in  error  was  assaulted,  such 
assault  was  a  sudden,  willful,  and  unex- 
pected act  on  the  part  of  some  third  person 
in  no  wise  coimected  with  the  defendant, 
and  in  no  manner  under  its  control ;  and 
that  said  Injuries  could  not  reasonably  have 
been  foreseen,  anticipated,  or  prevented  by 
the  plaintiff  In  error. 

There  was  a  trial  by  jury,  which  resulted 
in  a  verdict  In  favor  of  Stewart,  and  against 
the  railway  company.    The  Judgment  of  the 


CE9For  other  eaaas 


Me  lame  tople  and  KHY-NTJMBBB  la  all  Key-Numbered  DisesU andlntfexai       , 

Coogle 


Digitized  by ' 


>8' 


894 


182  SOUTHWESTERN  REPORTER 


(Tex. 


district  court  was  affirmed  by  the  honorable 
Court  of  Civil  Appeals  for  the  Third  Dis- 
trict A  writ  of  error  was  granted  by  this 
court,  and  the  questions  presented  by  the 
petition  for  writ  of  error  will  now  be  re- 
viewed: 

PlaintlfC  In  error  claims  there  was  error 
In  the  refusal  by  the  trial  court  to  give  de- 
fendant's special  charge  No.  8,  which  is  as 
follows: 

"If  you  believe  from  the  evidence  in  this 
case  that  undpr  all  the  circumstances  defend- 
ant's conductor,  at  and  before  the  time  plaintiff 
was  assaulted  as  testified  to  by  him,  ought  to 
have  remained  wiin  plaintiff  for  his  care  and 
protection,  yet  if  you  believe  from  the  evidence 
that  the  attack  made  upon  plaintiff  was  so  sud- 
den and  of  such  a  character  that  the  conductor, 
if  present,  could  not  reasonably  have  prevented 
same,  then  you  are  instructed  that  you  can- 
not find  a  verdict  for  the  plaintiff  on  account 
of  the  fact  that  said  conductor  was  not  present 
and  personally  looking  after  plaintiffs  protec- 
tion at  the  time  he  was  assaulted." 

The  honorable  Court  of  Civil  Appeals,  In 
passing  upon  this  assignment,  held  that  it 
was  not  error  to  refuse  said  charge;  It  be- 
ing of  the  opinion  that  it  was  the  duty  of 
the  plaintiff  In  error's  conductor  to  eject  the 
passenger  who  assaulted  Stewart  and  his  as- 
sociates from  the  train,  and  that  the  conduc- 
tor was  guilty  of  negligence  in  failing  so  to 
do  before  the  assault  was  committed,  and 
that,  as  the  special  charge  requested  author- 
ized the  defeat  of  liability  on  a  less  degree 
of  care  by  the  conductor  than  ejection,  it  was 
proper  to  refuse  it. 

To  hold  as  a  matter  of  law  that  the  con- 
ductor was  guilty  of  negligence  in  not  eject- 
ing said  parties  from  the  train,  the  evidence 
that  It  was  the  conductor's  duty  so  to  do 
should  be  so  conclusive  that  all  reasonable 
minds  would  agree  that  It  was  his  duty  to 
take  such  action.  If  there  was  room  for 
reasonable  minds  to  differ  about  this,  then 
It  was  a  question  of  fact  for  the  Jury  to 
determine,  and  could  not  be  held  by  this 
court  to  be  negligence  as  a  matter  of  law; 
there  being  no  statute  which  required  the 
conductor  to  eject  tbem.  It  becomes  appro- 
priate, therefore,  to  quote  the  material  por- 
tions of  the  evidence  which  has  a  bearing 
upon  this  issue: 

Stewart  testlfled,  in  substance,  that  he 
was  on  the  road  most  all  the  time,  but  that 
he  had  a  place  in  Brownwood,  in  which  city 
he  maintained  headquarters;  that  on  May 
15,  1908,  about  2:30  a.  m.,  he  boarded  the 
plaintiff  In  error's  train  at  Ft  Worth,  with 
Brownwood  as  his  destination ;  that  he  went 
into  the  smoker,  and  found  a  lot  of  people 
sleeping  in  there,  and  a  good  deal  of  noise, 
and  nearly  all  of  the  seats  taken,  and  that 
he  passed  on  to  the  little  compartment  that 
was  partitioned  in  the  front  end  of  the  car, 
about  four  seats ;  that  some  other  gentleman 
was  lying  on  the  right-hand  side,  and  that 
he  took  tffo  seats  on  the  left-hand  side  and 
placed  them  together  and  went  to  sleep; 
that  later  in  the  night  the  conductor  came 


through  and  took  up  his  tldcet,  and  that  be 
again  went  to  sleep ;  that  It  must  have  been 
about  4  o'clock  in  the  morning  when  he  was 
awakened  by  a  fellow  having  his  foot  over 
the  seat  and  across  his  (Stewart's)  neck, 
which  excited  him,  and  tliat  he  grabbed  the 
fellow  by  the  ankle  and  knocked  his  foot 
off  of  his  neck,  and  looked  up,  and  iSx. 
Blythe  and  this  fellow  were  fighting;  that 
tills  fellow  had  Mr.  Blythe  around  the  throat 
with  both  hands,  and  two  or  three  other 
fellows  had  hold  of  this  man  pretending  to 
pull  him  off,  and  this  other  man  had  his  foot 
over  the  seat  and  across  Stewart's  nec^; 
that,  when  the  others  pulled  him  loose,  he 
turned  loose  with  one  hand  and  commenced 
pounding  the  conductor  over  the  head  with 
his  fist ;  that  when  they  got  him  loose,  Mr. 
Blythe,  the  conductor,  passed  into  the  large 
room  of  the  smoking  compartment ;  that  he 
(Stewart)  then  told  these  fellows,  about  the 
time  Mr.  Blythe  left  to  go  into  the  other  end 
of  the  car,  "It  looks  to  me  like  yon  fellows 
might  find  some  other  place  to  fight  instead 
of  fighting  over  me ;"  that  Mr.  Blythe  passed 
out  and  did  not  reply ;  that  this  fellow  said, 
"By  God,  maybe  you  don't  like  It;"  that  he 
relied,  "I  don't  like  it ;"  *?  am  a  passenger 
on  this  train  like  you  are,  and  not  mixed  up 
in  the  fights  at  all ; "  that  a  considerable  quar- 
rel followed,  and  that  he  ran  his  baud  in  his 
pocket  as  though  he  was  going  to  pull  a  gun ; 
that  he  (Stewart)  said,  "Toung  man,  you  are 
too  close  to  me  to  pull  a  gun;  I  will  knodc 
you  through  that  window  too  quick  to  think 
about  it ;  I  am  Just  as  liable  to  use  it  as  yon 
are;"  and  there  were  several  words  passed 
between  them,  and  the  parties  passed  back 
out  at  the  front  end  of  the  car  on  the  plat- 
form; that  he  heard  talking  out  there; 
that  there  were  four  of  these  fellows,  and 
that  they  all  went  out  together;  that  in  a 
few  minutes  Mr.  Blythe,  the  conductor,  came 
back,  and  that  it  looked  to  him  like  he  met 
the  other  parties  in  about  the  same  place, 
and  they  passed  some  words  and  licks; 
that  he  sat  in  his  seat  and  did  not  take  any 
hand;  that  he  thought  he  was  out  of  it, 
as  he  had  had  his  say  and  was  perfectly 
satisfied;  that  Mr.  Blythe,  the  conductor, 
and  the  other  parties  then  passed  Into  tlie 
large  end  of  the  compartment;  that  after 
this  second  fight  these  parties  began  to 
abuse  him  for  everything  they  could  think 
of;  that  he  replied,  "There  are  four  of  you 
fellows ;  I  cannot  fight  all  ot  you ;"  that  at 
the  time  these  fellows  were  talking  to  him 
Mr.  Blythe  was  standing  in  the  door  listen- 
ing to  them ;  that  they  abused  him  and  call- 
ed him  a  "damn  son  of  a  bitch,"  and  every- 
thing in  the  world  that  could  be  thought  of; 
that  they  called  him  everytliing,  names  that 
he  would  not  like  to  mention;  that  the  fel- 
low that  afterwards  struck  him  with  the  bottle 
did  the  talking ;  that  the  other  fellows  did  not 
do  a  thing  but  listen;  that  they  did  not  try 
to  quiet  the  fellow  who  was  talking;    they 
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never  said  a  word;  tbat  they  were  all 
drinldiig;  tbat  this  fellow  tbat  was  talking 
was  drunk  enough  to  stagger ;  that  after  these 
fellows  had  left  the  place  where  Stewart  was 
and  bad  gone  Into  the  other  compartment, 
In  about  five  minutes,  he  edtould  judge,  though 
be  could  not  say  positively,  Mr.  Blythe  came 
back  Into  the  little  compartment  where  he 
was  then  alone,  and  said,  "Stewart,  I  believe 
tf  I  was  In  your  place  I  would  go  up  and 
go  In  the  chair  car ;  those  fellows  are  liable 
to  do  you  bodily  harm,"  and  said,  "Did  you 
notice  tbat  fellow  keep  putting  bis  band  <»i 
bis  hip  pocket?"  that  he  (Stewart)  replied, 
"Yes,"  and  tbat  Blythe  said,  "I  would  go 
back  in  the  chair  car,  where  there  is  more 
people,"  and  that  the  conductor  then  walked 
out,  and  that  he  (Stewart)  stood  there  and 
studied  about  a  minute,  and  decided  that  he 
had  better  do  tbat,  though  it  looked  like 
running,  and  tbat  he  picked  up  his  suit  case 
and  pushed  the  door  open  wltb  his  crippled 
arm,  and  that  after  be  bad  passed  through 
the  door,  and  had  gone  three  or  four  steps 
from  the  door,  this  fellow  raised  up  in  his 
seat  and  "lammed  me  aoross  the  head  with 
a  bottle  of  whisky"  ;  that  the  whisky  flew  aU 
in  bis  face,  and  that  the  bottle  cut  the  brim 
of  his  panama  hat,  and  knocked  him  sense- 
less for  a  minute,  and  that,  when  be  (Stew- 
art) turned  around  to  pick  up  bis  bat,  he 
looked  back,  and  between  himself  and  this 
little  door  he  had  come  out  of  was  one  of 
those  fellows  with  bis  sleeves  rolled  up 
about  his  elbows,  and  the  blood  was  stream- 
ing down  his  arm ;  he  was  wiping  the  blood 
off  with  his  other  hand;  that  the  fellow 
that  struck  Stewart  was  gone  before  he 
(Stewart)  knew  anything  about  It;  that 
prior  to  being  assaulted  he  asked  Mr,  Blythe 
what  all  this  was  about,  and  that  he  replied, 
"Well,  that  fellow  got  on  the  train,  he  was 
one  of  the  firemen  at  Waco,  and  got  on  the 
train,  a  crowd  of  them,  at  Ft  Worth,  and 
when  he  went  through  taking  up  tickets  he 
came  to  this  fellow  who  said  that  he  could 
not  find  bis  ticket,  and. he  (Blythe)  made 
him  pay  bis  fare;"  tbat  Blytiie  said,  when 
the  fellow  came  back  in  there  and  Jumped 
on  him,  that  be  had  found  his  ticket  in  the 
meantime  and  bad  come  back  to  him  to  get  him 
to  refund  his  money  and  take  the  ticket  and 
tbat  Mr.  Blythe  said  tbat  be  would  not  do 
it  and  told  him  bow  to  do  it,  to  turn  it  In  to 
the  ticket  agent;  that  Mr.  Blythe  said 
something  about  having  quarreled  with  him 
before  that  time ;  he  said  that  they  bad  fuss- 
ed about  this  money,  and  the  fellow  got  mad 
a^ut  it. 

Stewart  testified  at  greater  length  than 
stated  herein,  but  the  other  portions  of  his 
testimony  consist  almost  entirely  of  repeti- 
tions of  the  portions  already  stated  her^n. 

The  conductor,  Blythe,  testified,  in  sub- 
stance, as  follows :  Tbat  be  remembered  the 
circnmstancee  happening  on  his  train  in 
May,  190S,  at  the  time  one  of  the  passengers 


struck  Stewart  with  a  bottle;  that  he  did 
not  see  him  when  he  was  struck ;  that  prior 
to  the  time  he  (Stewart)  was  stmck  he  had 
seen  him  In  the  small  partitioned  end  of  the 
smoking  car  where  be  secured  his  ticket; 
that  he  (Blythe)  did  not  have  any  dlfllculty 
in  tbat  compartm^it  with  a  man  prior  to 
the  time  Stewart  was  hit  with  a  bottle ;  that 
be  had  some  trouble  with  tjils  man  before 
Stewart  was  struck  Just  before  reaching 
StephenvUIe;  that  In  leaving  Ft  Worth  be 
bad  eight  or  ten  volunteer  firemen  of  Ste- 
pbenville ;  that  one  of  them  handed  him  a  $10 
bill  and  said  he  had  lost  bis  ticket,  and 
would  have  to  pay  his  fare;  that  he  gave 
him  a  receipt  for  his  money,  and  when  they 
had  reached  within  two  miles  or  less  of 
Stepbenville  he  went  to  the  front  end  of  the 
train  to  commence  to  take  up>  hat  checks 
from  i)eople  that  were  going  to  get  off  at 
Stepbenville ;  that  on  reaching  the  front  end 
of  the  car  the  man  who  had  paid  his  fare 
approached  him  and  said,  "I  have  got  the 
ticket  here  and  want  my  m<mey  back ;"  tbat 
he  (Blythe)  told  him  that  he  would  have  to 
take  the  receipt  and  his  ticket  to  the  agent 
at  StephenvUIe  and  he  would  get  a  refund  of 
bis  money;  that  be  (Blythe)  could  not  give 
it  to  him ;  tbat  the  man  said,  "You  are  the 
man  that  got  my  money,  and  you  are  the 
man  that  has  to  give  it  back  to  me;"  that  he 
renewed  his  statement  to  the  man  tbat  he 
would  have  to  get  it  from  the  agent  and 
then  started  through  the  partition  door,  not 
looking  for  any  tronble,  and  not  expecting 
any,  and  as  he  got  his  back  to  the  man  he 
put  his  arm  around  his  (Blytbe's)  neck,  and 
pulled  his  head  back  and  stmck  him  a  glanc- 
ing blow  on  the  side  of  the  head ;  that  In  get- 
ting loose  from  him  he  was  thrown  or  pushed 
in  some  manner  against  Mr.  Stewart,  who 
was  lying  down  on  two  seats  in  this  small 
end  of  the  car,  and  that  Mr.  Stewart  got  up 
and  put  his  fist  in  the  man's  face  and  said, 
"Damn  you;  you  have  caused  trouble  here 
all  night  and  I  will  whip  you  and  whip 
yon  now,"  and  wltb  that  the  boy  passed  out 
into  the  back  end  where  the  rest  of  the 
crowd  was,  and  gathered  them  together  and 
came  into  the  small  end,  several  of  them, 
making  the  remark  tbat  nobody  could  whip 
one  of  their  crowd ;  tbat  he  (Blythe)  quiet- 
ed them  down,  and  pacified  them,  and  push- 
ed them  out; — got  them  In  the  other  end  of 
the  car,  and  by  that  time  the  train  stopped 
at  StephenvUIe;  tbat  be  (Blythe)  went  out 
through  the  front  end  and  went  into  the  of- 
fice and  transacted  bis  business  in  there  and 
unloaded  his  people,  and  when  they  pulled 
out  of  StephenvUIe  be  (Blythe)  came  in  the 
front  end  that  he  had  gone  out  of  and 
there  lay  the  remains  of  a  bottle  on  the  floor, 
with  a  very  strong  smell  of  whisky;  that 
the  train  was  pulling  Into  StephenvUIe  when 
he  got  these  boys  back;  that  when  he  got 
them  back  there  they  sat  down;  tbat  he 
(Blythe)  never  had  any  other  difficulty  with 
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this  man  than  the  one  difficulty  already  re- 
lated by  him ;  that  he  did  not  so  back  where 
Stewart  was  after  the  difficulty  he  had  had 
in  Stewart's  presence,  and  did  not  say  to 
Stewart  that  he  had  better  get  out  of  there, 
that  those  boys  were  liable  to  hurt  Mm,  and 
that  he  never  told  him  anything  of  that  sort 
at  all ;  that  he  did  not  go  back  in  there  and 
say  anything  to  Stewart;  that  after  the  lit- 
tle trouble  between  him  and  this  passenger, 
and  the  words  that  were  passed  between  the 
passenger  and  Mr.  Stewart,  be  (Blytbe)  got 
all  those  boys  back  In  the  other  end  of  the 
car,  and  they  sat  down;  that  there  was  noth- 
ing said  by  any  of  them  back  there  and 
nothing  done  which  caused  him  to  think  that 
they  were  liable  to  go  back  there  and  as- 
sault Mr.  Stewart;  none  of  them  made  any 
threat  against  them  in  his  presoice  or  hear- 
ing ;  that  the  only  thing  that  was  said  was 
while  they  were  all  there  together  in  the 
small  ead  of  the  car ;  that  when  be  got  them 
back  in  the  other  end  of  the  car  after  this 
trouble  the  train  bad  stopped  at  that  time, 
or  stopped  a  very  short  time  afterward ;  that 
be  (Blytbe)  did  not  get  a  chance  to  take  np 
his  Stephenvllle  checks  at  all ;  that  this  man 
he  had  a  difficulty  with  had  paid  his  fare  to 
SteplienyUle,  and  was  a  passenger  to  Ste- 
phenvllle, and  was  expected  to  get  off  there ; 
that  at  that  time  be  (Blythe)  never  anticipat- 
ed nor  expected  any  further  trouble  between 
any  one ;  that  be  supposed  it  was  all  quieted 
down;  that  there  bad  been  no  trouble  on 
the  train  at  all  that  night;  that  those  boys 
had  slept  all  night;  that  the  man  he  had 
a  difficulty  with  got  on  the  train  at  Ft. 
Worth,  and  bad  probably  had  a  drink  or 
two;  that  after  the  train  left  FL  Worth  and 
pulled  out  bis  conduct  was  all  right ;  he  had 
been  sleeping ;  there  had  been  no  trouble  of 
any  sort  between  Blythe  and  this  man  prior 
to  the  time  the  train  was  approaching  Ste- 
pbenville;  that  be  did  not  tell  Stewart  that  he 
bad  been  having  trouble  with  him  along  the 
road  since  he  had  left  Ft  Worth;  that  be 
did  not  call  Mr.  Stewart's  attention  to  the 
fact  that  this  man  had  put  his  hand  in  his 
pocket  as  if  to  draw  a  platoL 

[1]  The  testimony  of  Stewart  and  Blythe 
quoted  is  in  conflict  in  relation  to  the  greater 
portion  of  the  conduct  of  the  passenger  who 
struck  the  blow  and  that  of  his  companions. 
In  determining  whether  the  conductor  was 
guilty  of  nesligence  as  a  matter  of  law  In 
falling  to  eject  these  parties  from  the  train 
prior  to  the  assault,  the  testimony  of  the  con- 
ductor as  to  the  conduct  of  the  alleged  dis- 
orderly passengers  should  be  taken  as  true; 
for  It  was  nlthln  the  province  <wr  the  Jury  to 
believe  it,  and  to  reject  the  testimony  of 
Stewart.  If  the  Jury  rejected  the  testimony 
of  Stewart  on  this  question,  as  It  was  within 
their  province  to  do,  and  believed  the  con- 


ductor instead,  then  we  would  not  be  antbor- 
ized  to  bold  that  the  evidence  was  so  coodn- 
slve  as  to  the  disorderly  conduct  of  the  fel- 
low passengers  as  to  establish  as  a  matter  of 
law  that  it  was  the  duty  of  the  conductor 
to  eject  the  passengers  before  the  assault 
was  made.  The  conductor's  testimony  does 
not  show  such  a  state  of  facts.  The  evidence 
of  the  conductor  was  to  the  eftect  that  the 
fellow  passengers,  though  they  bad  taken  a 
drink  or  two,  were  not  disorderly  at  any 
time  except  when  one  of  them  assaulted  him 
for  not  returning  his  money  after  be  found 
his  ticket;  that  after  the  quarrel  one  of  Uiem 
had  with  Stewart  they  all  returned  to  their 
seats  in  the  coach,  and  were  seated  and  quiet 
apparently  pacified,  and  no  further  trouble 
was  expected  by  him ;  that  he  did  not  advise 
Stewart  to  go  back  in  another  coach,  or  state 
that  be  feared  they  would  make  an  assault 
on  him  if  be  did  not  go ;  that  at  the  time  of 
the  Quarrel  had  with  Stewart  by  the  fellow 
passenger  the  train  was  within  two  miles  or 
less  of  Stephenvllle,  which  was  the  destina- 
tion of  the  assaulting  party  and  bis  assod- 
ates,  according  to  their  tickets,  and  it  was 
within  the  contemplation  of  the  conductor 
that  they  would  soon  leave  the  train  at  Sto- 
phenville.  An  ordinarily  prudent  person  sit- 
uated as  he  was,  and  under  the  circumstanc- 
es related  by  him,  might  not  have  stopped 
the  train  to  eject  these  men  when  the  train 
would  stop  at  their  destination  within  so 
short  a  distance.  It  presented  a  question  of 
fact  for  the  jury  to  determine,  and  not  one 
of  law  for  the  court  to  decide. 

[2]  The  defendant  had  pleaded  that  the  as- 
sault which  was  made  upon  Stewart  occur- 
red so  suddenly  that  the  defendant's  conduc- 
tor could  not  have  prevented  the  same.  The 
evidence  from  the  defoidant's  viewpoint 
tended  to  support  this  defense.  It  had  a  right 
to  have  such  defense  submitted  to  the  jury, 
unless  the  undisputed  evidence  shovred  that 
the  conduct  of  the  fellow  passengers  was  of 
such  a  nature  as  that  the  conductor  was,  as 
a  matter  of  law,  guilty  of  negligence  in  not 
ejecting  them.  Whether  or  not  this  is  true 
when  considered  In  the  light  of  Stewart's  tes- 
timony alone,  we  do  not  think  it  is  true  If 
Stewart's  evidence  should  be  disregarded, 
which  it  was  the  privilege  of  the  jury  to  da 
We  are  of  the  opinion  the  court  erred  In  re- 
fusing the  defendant's  special  charge  No.  8, 
quoted,  and  for  this  error  the  cause  should 
be  reversed  and  remanded. 

We  have  considered  the  other  assignments 
presented,  and  do  not  think  any  of  them 
presents  reversible  error. 

B^or  the  error  Indicated,  the  judgment  of 
the  honorable  Court  of  Civil  Appeals  and 
the  judgment  of  the  district  court  are  re- 
versed, and  the  cause  is  remanded  for  anoth- 
er trial. 
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JOHNSON  V.  JOHNSON.     (No.  181.) 
(Supreme  0)iirt  of  Arkansas.     Feb.  14,  1916.) 

1.  DrvoBOK  e=3l27  —  SuFFicrENCY  or  Evi- 

DKNCB. 

DivorccB  are  not  granted  upon  the  uncor- 
roborated testimony  of  the  parties  and  their  ad- 
missions of  the  truth  of  the  matters  alleged  as 
grounds  therefor. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  §{  408-407;  Dec  Dig.  «=»127.] 

2.  DiTOBOK  *=»184— Appkal  — CAtrsK  of  Ao- 
Tiow— Statute. 

Where  the  evidence  in  an  action  for  divorce 
for  the  wife's  desertion  in  another  state  was  not 
sufficient  to  establish  such  alleged  ground,  the 
Supreme  Court  cannot  determine  whether  the 
chancellor  erred  in  construing  Kirby's  Dig.  § 
2678,  relative  to  the  proof  of  a  cause  of  divorce 
occurring  outside  of  and  existing  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  U  670-573 ;    Dec.  Dig.  ©=»184.] 

3.  Evidence  i8=>318—Hbab8at— Affidavit. 

An  affidavit  attaclied  as  an  exhibit  to  a 
deposition  in  an  action  for  divorce  stating  that 
affiant,  at  plaintifFs  request,  had  gone  to  see  his 
wife  and  asked  her  to  return  and  live  with 
plaintiff,  and  that  she  had  refused,  was  but  writ- 
ten  hearsay   testimony  and  incompetent 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1193-1200;   Dec.  Dig.  <3=318.] 

4.  Divorce  €=»111— Evidence— Affidavit. 

There  is  no  warrant  in  law  for  the  intro- 
duction of  an  affidavit  in  evidence  to  establish 
a  ground  of  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce,  C!ent 
Dig.  if  365,  366 ;   Dec.  Dig.  <8=»111.] 

6.  Divorce    «s9l06— Comflaiht— Admibsiom 

— FaILDEB  to  ANSVfEB. 

The  statements  of  a  complaint  for  a  di- 
vorce are  not  taken  as  true  because  of  the  de- 
fendant's failure  to  answer  or  iiis  admission  of 
their  truth,  but  must  be  proved. 
[Ed.  Note.— For  other  cases,  see  Divorce,  C!ent 
Ig.  18  340-362 ;   Dec.  Dig.  <8=»108.] 

8.  Divorce     ®=>184  —  Appeal  —  Revebsal  — 

Obounds. 

It  was  immaterial  that  the  chancellor  re- 
fused to  grant  a  divorce  for  a  reason  other  than 
the  proper  one,  when  the  plaintiff  was  not  enti- 
tled to  a  divorce  on  the  case  made. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig,  §f  670-673 ;   Dec  Dig.  <8=»184.] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Action  for  divorce  by  Leslie  Jolmson 
against  Margaret  Johnson.  Decree  for  de- 
fendant dismissing  the  complaint,  and  plain- 
tlff  appeals.    Affirmed. 

This  appeal  comes  from  a  decree  denying 
appellant  a  divorce.  The  complaint  alleged 
as  a  ground  ttterefor  that  appellee  had  de- 
serted him  willfully  and  without  cause  in 
the  state  of  North  Carolina,  refused  longer 
to  live  with  him,  and  went  to  the  home  of 
her  father,  where  she  still  lived;  that  he 
came  from  North  Carolina  on  the  14th  day 
of  February,  1914,  and  aelsed  his  wife,  before 
leaving,  to  come  with  him,  which  she  refused 
to  do;  that  he  established  a  residence  in 
Pulaski  county.  Ark.,  and  thereafter  insisted 
on  her  coming  here  to  live  with  him  as  his 
wife,  which  she  refused  to  do;    and  that 
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bis  cause  of  divorce  existed  In  this  state  for 
more  than  a  year,  and  occurred  within  five 
yean  next  before  the  oommencement  of  the 
suit 

ConstruetlTe  serrice  was  had,  and  appel- 
lant testified  to  the  marriage;  that  his  wife 
deserted  him  and  returned  to  the  home  of 
her  parents  without  reasonable  cause,  and 
refnsed  to  live  longer  with  him  In  North 
Carolina;  that  she  refused  to  come  with 
him  to  the  state  of  Arkansas,  and  refhsed 
to  come  to  this  state  and  live  with  him  after 
he  had  established  his  residence  here.  He 
attached  to  his  deposition  as  an  exhibit  the 
affidavit  of  one  J.  T.  Puckett,  in  which  it  was 
stated  that  the  afllant  at  the  request  of  ap- 
pellant had  gone  with  appellant's  father  to 
see  his  wife,  Margaret  Johnson,  and  asked 
her  to  return  to  and  live  with  her  husband, 
and  In  reply  to  the  question,  "Leslie  John- 
son wants  to  know  If  you  will  go  and  live 
with  him,"  her  answer  was,  "No;  I  will  not 
go  and  live  with  him;  I  never  Intend  to  live 
with  him  again;"  that  in  her  remaining 
conversation  she  expressed  no  desire  to  live 
with  him,  nor  did  she  ask  any  questions 
about  him. 

The  court  found  that  the  desertion  oc- 
curred in  the  state  of  North  C!arolina,  where 
it  is  hot  recognized  as  a  ground  for  divorce, 
and  therefore  did  not  exist,  and  could  not 
continue  to  exist  in  this  state  within  the 
meaning  of  our  law  authorizing  the  granting 
of  a  divorce  if  the  cause  therefor  existed  In 
this  state,  and  dismissed  the  complaint  for 
want  of  equity. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles  and  Coleman  &  Lewis,  aU  of  Little 
Rock,  for  appellant 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Appellant  contends  that  the 
chancellor  erred  in  construing  the  statute 
(section  2678,  Kirby's  Digest)  relative  to 
the  proof  of  a  cause  of  divorce  that  occurred 
outside  and  existed  in  this  state,  but  this 
court  cannot  determine  the  question,  since 
the  testimony  is  not  sufficient  to  establish 
the  facts  of  the  alleged  ground  for  divorce. 

"Divorces  are  not  granted  upon  the  uncorrob- 
orated testimony  of  the  parties  and  their  ad- 
missions of  the  truth  of  the  matters  alleged  as 
grounds  therefor."  Slsk  v.  Sisk,  99  Ark.  94, 
136  S.  W.  987;  Shelton  v.  Sbelton,  102  Ark. 
55,  143  S.  W.  110 ;  Kientz  v.  Kientz,  104  Ark. 
381,  149  S.  W.  86. 

[3, 4]  There  is  no  evidence  whatever  In 
the  record  corroborating  the  testimony  of  ap- 
pellant, Leslie  Johnson,  relative  to  the  wife's 
abandonment  and  desertion  of  him  and  the 
cause  thereof.  The  affidavit  attached  to  his 
deposition  as  an  exhibit  was  but  written 
hearsay  testimony,  was  incompetent,  and 
without  probative  force.  There  is  no  war- 
rant in  our  law  for  the  introduction  of  an  af- 
fidavit In  evidence  to  establish  a  ground  for 
divorce. 
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[S,  •]  The  statements  of  the  compUdnt  for 
a  diroroe  aie  not  taken  as  true  because  of 
the  failure  of  the  defendant  to  answer,  or 
hla  or  her  admission  of  their  truth,  and 
must  be  proved,  and  affidavits  cannot  be  ad- 
mitted to  establish  the  Issues.  Smith  v. 
Feltz,  42  Ark.  855.  It  makes  no  difference 
that  the  chancellor  refused  to  grant  a  di- 
vorce for  a  different  reason,  since  appellant 
was  not  entitled  to  a  decree  upon  the  case 
made. 

Affirmed. 


STREUDLB  et  aL  v.  LEROY  et  aL    (No.  140.) 
(Supreme  Court  of  Arkansas.    Jan.  31,  1916.) 

1.  Pleadino  ®=>412 — Default  in  Fleadinq 
— Waivkb. 

Where  a  decree  for  complainants  was  ren- 
dered dismissing  the  cross-complaint  for  want  of 
prosecution  and  was  afterwards  opened  on  de- 
fendant's motion  and  testimony  heard  and  the 
cause  tried  as  if  the  issues  had  been  made  up 
by  the  pleadings  and  tried  on  the  merits,  defend- 
ant thereby  waived  complainant's  failure  to  an- 
swer the  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §$  1387-1394;    Dec.  Dig.  ®=»412.] 

2.  Daiiaoes  «=»40— Pbkventior  or  Pebfobu- 

ANCE — ReCOVEBT  OF  PBOFITS. 

Where  plaintiff  agreed  to  perform  certain 
work  for  defendant  and  was  prevented  from  do- 
ing SO  by  defendant's  failure,  he  was  entitled  to 
recover  the  profits  which  the  evidence  made  it 
reasonably  certain  that  he  would  have  made  if 
the  defendant  had  carried  out  bis  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  if  72-88 ;   Dec.  Dig.  i®=>40.] 

3.  Appeal  and  Ebbob  <S=»1009— Finding  or 
Chancellob— Review. 

A  finding  of  the  chancellor  with  reference 
to  a  state  of  accounts  between  the  parties,  not 
against  the  preponderance  of  the  evidence,  must 
be  upheld  and  bis  decree  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3970-3978;  Dec.  Dig.  «=> 
1009.] 

Appeal  from  Crittenden  Chancery  Court; 
Chas.  D.  Frierson,  Cliancellor. 

Bill  Dy  Li.  B.  Leroy  and  others  agatust  O. 
T.  Streudle  and  others,  with  answer  and 
cross-complaint  by  defendants.  Judgment 
for  complainants,  dismissing  the  cross-com- 
plaint, and  defendants  appeal.    Affirmed. 

Wright,  Miles,  Waring  &  Walker,  of  Mem- 
phis, Tenn.,  for  appellants. 

HART,  J.  On  November  25,  1913,  appel- 
lants and  appellees  entered  into  a  written 
contract,  whereby  the  former  agreed  to  fur- 
nish the  latter  with  a  sawmill,  and  the  lat- 
ter agreed  to  supply  Its  own  hoop  machine 
and  appliances  at  Proctor,  Ark.  Appellants 
agreed  to  furnish  appellees  logs  and  strips 
of  timber  necessary  for  the  manufacture  of 
hoops,  and  appellees  agreed  to  manufacture 
hoops  for  appellants  at  a  stipulated  price. 
The  contract  provided  that  the  transactions 
and  moneys  paid  out  or  received  under  the 
agreement  should  be  under  the  personal  con- 
trol and  cnstody  of  John  Relchert,  one  of  ap- 


pellants, for  which  appellees  should  pay  |3 
per  day.  It  was  also  agreed  that  Ik  B.  Leroy, 
one  of  the  appellees,  should  receive  out  o£ 
the  pay  roll  $5  per  day  for  his  serrloes  as 
manager  of  the  mill  when  In  operation.  The 
contract  provided  that  all  of  the  operating 
exiienses  and  repairs  should  be  at  the  ex- 
pense of  appellees,  and  also  provided  the 
basis  on  which  appellants  and  appellees 
should  share  the  profits  and  bear  the  lossesi 
of  the  enterprise.  Other  provisions  were  in- 
corporated Into  the  contract  which  the  views 
we  shall  hereinafter  express  render  it  un- 
necessary for  us  to  Incorporate  In  the  state- 
ment of  facts.  Appellees  filed  a  bill  against 
appellants  in  which  they  sought  an  account- 
ing. They  alleged  that  there  were  182  work- 
ing days  in  the  period  covered  by  the  con- 
tract; that  the  mill  had  a  capacity  to  manu- 
facture 40,000  hoops  per  day ;  that  app^ants 
failed  to  furnish  them  with  material  suffi- 
cient to  enable  them  to  run  at  full  capacity ; 
and  that  appellants  and  appellees  became 
partners  in  the  enterprise  by  the  terms  of  the 
contract.  The  complaint  was  filed  on  the 
20th  day  of  April,  1914.  On  the  26th  day  of 
April,  1914,  appellants  filed  what  they  termed 
an  answer  and  cross-complaint  They  denied 
that  they  became  partners  with  appellees  un- 
der the  terms  of  the  contract;  denied  that 
they  failed  to  carry  out  the  contract  on  their 
part;  denied  that  the  mill  bad  a  capacity  of 
40,000  hoops  per  day ;  alleged  that  they  fur- 
nished to  appellees  the  logs  and  strips  of  tim- 
ber called  for  by  the  contract;  alleged  that 
appellees  failed  to  comply  with  the  terms  of 
the  contract  on  their  part;  alleged  that,  in 
order  to  keep  the  business  going,  they  fur- 
nished to  appellees  large  sums  of  money 
which  they  were  not  required  to  furnish  un- 
der the  contract;  and,  by  way  of  counter- 
claim, asked  Judgment  tor  the  amount  found 
to  be  due  them.  Appellees  did  not  file  any 
answer  to  the  counterclaim  of  appellants. 
On  June  11,  1914,  appellants  filed  a  motion 
in  which  they  asked  for  judgment  against 
appellees  in  the  sum  of  sum  of  $3,119.04  be- 
cause of  the  failure  of  appellees  to  answer 
their  counterclaim.  On  the  27th  day  of  Jan- 
uary, 1915,  the  court  heard  the  case  upon  the 
pleadings  and  the  depositions  on  the  part  of 
appellees.  The  court  found  that  the  cross- 
complaint  or  counterclaim  of  appellants 
should  be  dismissed  for  want  of  prosecution 
and  rendered  Judgment  in  favor  of  appellees. 
On  January  SO,  1915,  appellants  filed  a  mo- 
tion to  vacate  the  decree  entered  of  record 
January  27,  1915,  and  stated  the  grounds 
therefor  in  their  motion.  On  February  6, 
1916,  the  court  took  nnder  consideration  the 
motion  to  vacate  the  decree  until  April  1, 
1915,  and  time  was  given  each  party  within 
which  to  take  proof.  On  the  26th  day  of 
April,  1915,  the  court  entered  a  decree  open- 
ing the  decree  of  January  27,  1916,  and  after 
hearing  the  motion  of  appellants  for  a  decree 
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In  their  favor  filed  June  11,  1914,  overnded 
tbe  same.  Tbe  case  was  heard  on  the  depo- 
sitions taken  by  both  parties,  and  a  decree 
was  entered  in  favor  of  appellees  for  the  sum 
of  $1,201.85,  being  a  smaller  amonnt  than 
was  awarded  them  by  the  former  decree. 
Tbe  case  is  here  on  appeal. 

[IJ  It  Is  first  contended  by  counsel  for  ap- 
pellants that  the  conrt  erred  In  not  rendering 
Judgment  In  their  favor  when  they  moved  for 
Judgment  on  June  11, 1914,  for  failure  of  ap- 
pellees to  answer  their  counterclaim.  They 
rely  upon  the  case  of  Xoung  v.  Gaut,  69  Ark. 
114,  61  S.  W.  372,  to  sustain  their  contention. 

It  will  be  remembered  that  the  court  open- 
ed the  decree  rendered  on  January  27,  1915, 
and  gave  the  parties  leave  to  take  proof  In 
the  case.  A  great  volume  of  testimony  was 
taken,  and  the  state  of  accounts  between  the 
parties  was  thoroughly  gone  Into.  There 
could  be  no  mistake  whatever  as  to  the  Is- 
sues between  the  parties.  The  Issues  were 
thoroughly  made  up,  and  both  parties  Intro- 
duced testimony  to  support  their  claim.  The 
motion  for  Judgment  for  failure  to  answer 
their  counterclaim  was  made  by  appellants 
In  June,  1914.  When  the  court  opened  the 
decree  In  1915  and  gave  appellants  leave  to 
take  testimony,  they  proceeded  to  take  their 
testimony,  and  the  case  went  to  trial  as  If  the 
Issues  had  been  made  up  by  the  pleadings. 
Under  these  drcumstanees,  appellants  will 
not  be  allowed  any  advantage  from  this  de- 
fect in  the  pleadings,  but  are  deemed  to  have 
waived  it  by  going  to  trial  on  the  merits  of 
the  case.  This  holding,  we  think,  Is  in  accord 
with  the  rule  laid  down  in  Xoung  v.  Oaut, 
supra,  and  other  decisions  of  this  court  bear- 
ing on  the  question. 

[2]  This  brings  us  to  a  consideration  of  the 
case  on  Its  merits.  In  the  case  of  Ford  Hard- 
wood Lumber  Co.  ▼.  Clement,  97  Ark.  622, 
135  S.  W.  343,  ttie  court  said  that,  where 
plaintiff  agreed  to  perform  certain  work  for 
defendant  which  he  was  prevented  from  do- 
ing by  defendant's  fault,  he  is  entitled  to  re- 
cover the  profits  which  the  evidence  makes  It 
reasonably  certain  that  he  would  have  made 
had  the  defendant  carried  out  his  contract. 

In  the  case  of  Alf  Bennett  Iiumber  Co.  v. 
Walnut  Lake  Cypress  Co.,  105  Ark.  421,  151 
S.  W.  275,  the  court  held  that,  where  a  party 
to  a  contract  is  prevented  from  performing 
same  by  fault  of  the  other  party,  he  is  en- 
titled to  recover  the  profits  which  the  evi- 
dence makes  it  reasonably  certain  he  would 
have  made  had  the  other  party  carried  out 
bis  contract. 

The  court  below  was  governed  by  these 
principles  of  law  in  Its  finding  In  favor  of  ap- 
pellees. 

[3]  The  record  contains  about  675  pages  of 
typewritten  matter.  The  whole  state  of  ac- 
counts between  the  parties  was  gone  Into  by 
the  testimony  of  witnesses  taken  iu  tbe  form 
of  depositions  and  exhibits  attached  thereto. 


Nothing  could  be  gained  by  a  statement  in 
detail  of  the  evidence  relating  to  these  ques- 
tions, nor  would  it  serve  any  useful  purpose 
to  enter  into  a  protracted  discussion  of  them. 
We  have  carefully  considered  the  evidence  as 
disclosed  by  the  record,  and  are  of  the  opin- 
ion that  the  finding  of  fact  made  by  the 
chancellor  with  reference  to  the  state  of  ac- 
counts between  the  parties  Is  not  against  the 
preponderance  of  the  evidence. 

Therefore,  under  the  settled  rules  of  this 
court,  the  finding  of  tbe  chancellor  must  be 
upheld,  and  the  decree  will  be  affirmed. 


CITY  OP  BL  DOUADO  v.  UNION  COUNTY 

etai    (No.  138.) 
(Supreme  Court  of  Arkansas.     Jan.  31,  1916.) 

Highways  <S=>  130— Division  of  jRoad  FusfDS 
— Cowtrm'UTioNAi.  and  Statittobt  Pbovi- 

BIONB. 

Const,  art  7,  i  28,  vests  the  county  courts 
with  exclusive  original  jurisdiction  in  matters 
relating  to  county  taxes,  roads,  bridges,  etc. 
Const  Amend.  No.  5,  adopted  January  13, 1899, 
autliorized  the  county  court,  when  sitting  as  a 
levying  board,  to  levy  a  road  tax  of  not  more 
than  three  mills  on  the  dollar  when  the  majority 
of  the  qualified  electors  of  the  counties  shall 
have  voted  therefor.  Acts  1913,  p.  998,  enacted 
to  provide  a  division  of  the  road  funds  paid  by 
taxpayers  within  the  corporate  limits  of  plaiu- 
tifl  city,  provides,  by  section  1,  that  the  county 
court  sball  apportion  one-half  of  the  road  funds 
collected  within  the  corporate  limitB.  of  plain- 
tiff city,  to  be  used  by  its  authorities  in  working 
and  improving  its  streets,  and  by  section  2  that 
tbe  collector  pay  to  plaintiff  city  the  fund  so  ap- 
portioned. Const  art.  16,  §  9,  declares  that  no 
county  shall  levy  a  tax  exceeding  one-half  ot 
1  per  cent,  for  all  purposes,  but  may  levy  an 
additional  one-half  of  1  per  cent  to  pay  in- 
debtedness existing  when  the  CJonstitution  was 
ratified,  and  Kirby's  Dig.  §  7280,  provides  that 
the  county  court  in  counties  not  requiring  the 
full  constitutional  limit  of  five  miUs  for  ex- 
penses of  county  government  may  levy  a  road 
tax  not  exceeding  three  mUls  on  the  dollar.  The 
coimty  court  levied  for  general  county  ourposes 
a  tax  of  four  and  one-fourth  mills,  and  an  op- 
ticmal  road  tax  of  three-fourths  of  a  mUl,  and 
also  levied  a.  three-mill  road  tax,  and  plaintiff 
city  petitioned  for  one-half  of  the  three-fourths 
mill  optional  road  tax.  Held,  that  the  act  had 
no  reference  to  the  optional  road  tax,  but  applied 
only  to  the  road  tax  raised  under  amendment 
No.  5,  so  that  the  city  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  t  887;    Dec.  Dig.  «=>130.] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Union  (bounty ; 
Cha&  W.  Smith,  Judge. 

Petition  by  the  City  of  EI  Dorado  against 
Union  Comity  and  otbera.  Judgment  for  de- 
fendants dismissing  the  petition,  and  peti- 
tioner appeals.    Afilrmed. 

Geo.  M.  Le  Croy,  of  El  Dorado,  for  appel- 
lant R.  Q.  Harper,  of  El  Dorado,  for  ap- 
pellees. 

WOOD,  J.  Act  Na  230  of  the  Acts  of  1918 
is  entitled: 

"An  act  to  provide  for  a  division  of  the  road 
funds  paid   by  the  taxpayers   within  the  oor- 
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porate  Uniti  of  tha  citj  of  El  Dorado,  in  Union 
county." 

Section  1  of  the  act  reads: 

"That  the  count;  court  of  Union  county,  Ark- 
ansas, 'shall,  at  the  term  held  at  which  the  col- 
lector of  Union  county  makes  his  annual  set- 
tlements, apportion  one-half  of  the  road  funds 
of  every  kind  collected  within  the  corporate 
limits  01  El  Dorado  in  Union  counts,  Arkansas, 
to  t>e  used  by  its  authorities  on  and  in  working 
and  improving  the  streets,  bridges  and  culverts 
of  said  city.  This  act  shall  apply  to  the  road 
taxes  collected  for  the  year  of  1912  and  each 
year  thereafter." 

Section  2  provides  that  the  collector  shall 
pay  Into  the  city  treasury  of  El  Dorado  the 
said  funds  so  apportioned. 

Section  3  repeals  all  laws  In  conflict. 

The  agreed  statement  of  facts  shows  that 
at  the  October  term,  1012,  of  the  Union  coun- 
ty court,  the  same  being  a  regular  meeting 
of  the  levying  court  of  that  county,  there 
was  duly  and  legally  levied  for  county  g«i- 
eral  purposes  a  tax  of  four  and  one-fourth 
mills  and  also  three-fourths  of  a  mill,  an  op- 
tional road  tax,  for  the  purpose  of  building 
and  maintaining  roads  and  bridges  in  Union 
county  under  the  provisions  of  section  72S0 
of  Klrby's  Digest  The  levying  court  also 
levied  the  regular  three-mill  road  tax,  which 
had  been  voted  under  amendment  No.  5  to 
the  Constitution.  The  appellant  petitioned 
for  one-half  of  the  three-fourth  mill  option- 
al road  tax  levied  under  the  provisions  of 
section  7280  of  Kirby's  Digest,  supra.  The 
lower  court  refused  Its  petition,  finding  that, 
of  the  five-mill  tax  levied  for  comity  general 
purposes,  three-fourths  of  a  mill  was  levied 
and  appropriated  by  the  levying  court  and 
expended  for  building  and  maintaining  roads 
and  bridges  under  proper  orders  of  the  coun- 
ty court;  that  the  levy  and  appropriation 
was  made  prior  to  the  passage  of  Act  No.  230 
of  the  Legislature ;  that  the  county  court  at 
the  time  of  the  levy  and  expenditure  of  the 
three-fourths  of  a  miU  optional  road  tax  act- 
ed within  the  terms  and  provisions  of  the 
law  then  in  force  and  dismissed  the  petition, 
from  which  appellant  has  duly  prosecuted 
this  appeal. 

Amendment  No.  5  of  the  Constitution, 
adopted  on  January  13,  1809,  authorized  the 
county  court,  when  sitting  as  a  levying  court, 
to  levy  a  road  tax  of  not  exceeding  three 
mills  on  the  dollar  when  a  majority  of  the 
qualified  electors  of  the  counties  shall  have 
voted  therefor. 

Act  230  has  reference  to  the  road  funds 
levied  and  collected  nnder  amendment  Ko.  5 
of  the  Constitution.  It  has  no  reference 
whatever  to  the  optional  road  tax  provided 
for  by  section  7280  of  Klrby's  Digest,  supra, 
which  Is  levied  and  collected  solely  aa  a  part 
of  the  general  revenue  under  the  authority 
of  article  16,  i  9,  of  the  Constitution.  All 
taxes  levied  for  general  revenue  purposes  un- 
der article  16,  f  9,  of  the  Constitution,  suprai, 
and  the  optional  road  tax  as  a  part  of  such 
general  revenue  funds,  levied  and  appropri- 
ated under  the  provisions  of  section  7280  of 


Klrby's  Digest,  must  be  expendied  imder  the 
supervision  of  the  county  courts.  Article  7, 
!  28,  of  the  Constitutkm  vesta  the  county 
courts  with  exclusive  original  Jorisdictiaa  la 
all  matters  relating  to  county  taxes,  roads, 
bridges,  etc.  And  nnder  these  provialoDS  of 
the  ConstltntlMi  the  Leglslatnre  would  have 
no  power  to  vest  any  other  tribunal  with  ju- 
risdiction over  the  expenditure  of  the  funds 
raised  under  (article  16,  S  9,  supra)  the  gen- 
eral revenue  clause  of  the  Constitution. 

If  the  act  under  review,  therefore,  applied 
to  the  optional  road  tax  which  Is  levied  and 
appropriated  as  a  part  of  the  general  reve- 
nue. It  would  be  In  violation  of  the  above  sec- 
tion of  the  Constitution,  giving  to  the  county 
courts  exclusive  original  Jurisdiction  over  all 
matters  relating  to  county  taxes,  roads,  bridg. 
es,  eta  For  It  will  be  observed  that  this  act 
confers  power  upon  the  municipal  authorities 
of  the  city  of  El  Dorado  to  use  the  road  funds 
mentioned  therein  "In  working  and  improv- 
ing the  streets  and  culverts  of  said  city."  It 
also  provides  that  the  collector  shall  pay  the 
fund  apportioned  by  the  county  court  for  the 
use  of  the  city  Into  the  city  treasury  of  El 
Dorado.  The  whole  act  shows  that  It  was 
the  purpose  of  the  Legislature  to  give  to  the 
authorities  of  the  city  exclusive  control  over 
the  one-half  of  the  road  funds  apportioned  to 
the  dty.  Construed  as  applying  only  to  the 
road  tax  raised  under  the  provisions  of 
amendment  No.  5  to  the  Constitution,  the  act 
under  consideration  is  a  valid  law.  For  in 
Texarkana  v.  Edwards,  76  Ark.  22-24,  88  S. 
W.  862,  we  said,  speaking  of  amendment  No. 
5  to  the  Constitution: 

"We  see  nothing  in  the  amendment  to  the 
Constitution  which  authorizes  the  collection  of 
a  cotmty  road  tax  that  prevents  such  an  equita- 
ble  distribution   of   the   funds." 

And  in  Sanderson  v.  Texarkana,  103  Ark. 
529-535.  146  S.  W.  105,  107,  we  said: 

"The  amendment  [No.  5}  does  not  specify  to 
what  jurisdiction  the  road  tax,  when  collected, 
shall  be  confided.  It  simply  provides  that  the 
tax,  when  collected,  shall  be  expended  upon  the 
roads  and  bridges  in  the  county.  The  streets 
of  the  city  are  public  roads  within  the  countj, 
and  the  part  of  the  road  tax  apportioned  by  the 
above  act  of  the  Legislature  to  the  city  of  Tex- 
arkana was  collected  from  proi>erty  situated 
within  the  limits  of  that  city,  and  by  that  act 
such  portion  of  said  tax  apportioned  to  the  city 
is  directed  to  be  expended  upon  its  streets.  The 
fund  is  therefore  by  the  abt  directed  to  be  ex- 
pended for  the  very  parppse  named  in  said 
aiueudmcut  to  the  Constitution.  In  the  absence 
of  any  constitutional  inhibition,  the  Legislature 
has  full  power,  not  only  to  apportion  said  road 
tax  between  the  county  and  the  municipality,  u 
was  directly  held  in  the  case  of  Texarkana  v. 
Edwards,  above,  but  also,  as  therein  suggested, 
it  has  the  power  to  direct  whether  the  munici- 
pal cotucil  or  the  county  court  shall  be  the 
agency  which  siiall  have  the  jurisdiction  and 
the  right  to  expend  the  portion  of  the  fund  ap- 
portioned to  the  city,  when  collected,  upon  the 
streets  of  such  municipality." 

The  court.  In  Sanderson  v.  Texarkana,  su- 
pra, had  under  review  "An  act  to  grant  to 
the  dty  of  Texarkana,  MlQer  county,  for  use 
on  the  streets  of  said  dty,  three-fifths  of  Qm 
road  tax  collected  on  property  within  the  co^ 
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porate  limits  of  saJd  city,  and  for  otber  pur- 
poses." The  road  tax  referred  to  in  tlte  act 
was  raised  under  ttie  authority  of  amend- 
ment  Mo.  5  to  tbe  Constitution,  and  it  was 
sought  to  enjoin  tbe  sheriff  and  collector  of 
Miller  county  from  paying  into  the  county 
treasury  three-fifths  of  the  road  tax  collect- 
ed for  the  year  1910  from  the  property  situat- 
ed within  the  corporate  limits  of  the  dty  of 
Texarkana,  and  to  compel  him  to  pay  same 
into  the  treasury  of  that  city.  One  of  the 
contentions  of  the  collector  was  that  the  act 
was  unconstitutional,  because  it  took  away 
the  Jurisdiction  of  the  county  court  over  the 
expenditure  of  the  fund,  and  was  in  conflict 
with  article  7,  $  28,  of  the  Constltutton ;  and 
we  held  that  in  the  constitutional  amendment 
under  which  the  tax  was  raised  no  provision 
was  made  as  to  "what  governmental  agency 
shall  receive  or  disburse  the  funds  collected 
from  such  tax,"  and  that,  in  tbe  absence  of 
the  constitutional  inhibition,  tbe  Legislature 
might  confer  on  any  governmental  agency  it 
saw  fit  the  power  of  supervision  and  control 
of  streets. 

The  appellant  invokes  the  above  decision 
as  authority  for  its  contention  that  it  is  en- 
titled to  one-half  of  the  optional  road  tax, 
hut,  as  we  have  seen,  the  optional  road  tax 
was  raised  under  tbe  general  revenue  clause 
of  tbe  Constitution  (article  16,  {  0),  and  not 
under  amendment  No.  6 ;  hence  Sanderson  v. 
Texarkana  has  no  application  further  than 
to  show  that  tbe  act  under  consideration  was 
a  valid  law. 

It  follows  that  the  findings  and  Judgment 
of  the  circuit  court  were  correct,  and  the 
Judgment  is  affirmed. 

KIRBY,  3.,  dissenting. 


LINDSEI  et  al.  v.  KITCHBY  et  aL 

(Na  141.) 

(Supreme  Court  of  Arkansas.    Jan.  81,  1910.) 

1.  Exchange  or  PaoFERTT  «=38— Ooksidxka.- 

TIOH— SuFFIOIBNOy  OF  EVIDKNCE. 

In  an  action  to  cancel  and  set  aside  a  deed, 
to  cancel  a  bill  of  sale,  and  to  recover  possession 
of  the  land  and  personalty,  evidence  neld  sufii- 
cient  to  support  the  chancellor's  finding  that 
there  was  a  total  want  of  consideration  to  plain- 
tiffs for  the  transfer  of  the  land  and  personalty 
to  defendants. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  fg  14-18;  Dec  Dig.  (3=a8.] 

2.  Saixs  «=s149— Biix  or  SAI.B— Oonbtbuo- 
TION — Pbopkbtt  Tranbterbed. 

Defendants'  bill  of  sale  to  175  head  of 
horses  described  as  being  from  three  to  eight 
years  old,  weighing  900  pounds  and  up,  sound 
and  free  from  blemishes  and  diseases  of  all 
kinds,  was  not  merely  a  sale  to  plaintiffs  of  de- 
fendants' claim  to  horses  running  wild  on  the 
range,  bnt  purported  to  be  a  sale  of  the  horses 
themselves. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  349;   Dec.  Dig.  «=>149.] 

Appeal  from  Sharp  Chancery  Court;  Q.  T. 
Humphries,  Chancellor. 


Suit  by  I.  S.  Rltdiey  and  others  against  B. 
L.  Lindsey  and  others.  From  a  decree  for 
plaintiffs,  defendants  appeal.    Affirmed. 

David  L.  King,  of  Wllliford,  for  appellants. 
Lehman  Kay,  of  Salem,  for  appellees. 

HART,  J.  AppeUees  instituted  this  action 
against  appellants  to  cancel  and  set  aside  a 
deed  from  appellees  to  appellants,  to  can- 
cel a  bill  of  sale  from  appellees  to  appellants 
for  a  sawmill  and  horse  and  mule,  and  to 
recover  possession  of  said  land  and  personal 
property.  The  chancellor  found  tbe  issues 
in  favor  of  appellees,  and  the  case  is  here  on 
appeal.  Tbe  facts,  so  far  as  are  necessary 
to  a  determination  of  the  issues  raised  by  tbs 
appeal,  are  as  follows: 

[1]  In  the  first  part  of  tbe  year  1913  ap- 
pellees owned  320  acres  of  land  situated 
about  five  miles  from  Hardy,  in  Sharp  coun- 
ty, Ark.;  a  sawmill  being  situated  on  the 
land.  Appellants  were  the  ovmers  of  a  bill 
of  sale  for  some  horses  In  Coconino  county, 
Ariz.  After  some  negotiations  between  the 
parties  appellees  agreed  to  exchange  their 
land,  their  sawmill  outfit,  and  a  horse  and 
mule  for  17Q  head  of  horses  belonging  to  ap- 
pellants, tbe  horses  being  in  Coconino  coun- 
ty, Ariz.  Pursuant  to  this  agreement  ap- 
pellees executed  a  deed  to  appellants  to  the 
tract  of  land  in  Sharp  county.  Ark.,  and  a 
bill  of  sale  for  the  sawmill  and  a  horse  and 
mule  whl<9i  were  at  tbe  time  cm  the  land. 
Appellants  executed  a  bill  of  sale  to  175  head 
of  horses  of  certain  brands,  the  horses  run- 
ning on  the  range  In  Coconino  county,  Ariz., 
the  horses  ranging  in  age  from  three  to  eight 
years,  and  to  weigh  900  pounds  or  more  each. 

Appellee  Ritchey  testified  that  after  the 
trade  was  made  be  went  to  Coconino  county, 
Ariz.,  to  locate  bis  boraes ;  that  wben  be  ar- 
rived there  he  made  a  diligent  search,  and 
was  unable  to  find  any  horses  on  the  range 
with  the  brands  described  In  the  bill  of  sale 
from  appellants  to  appellees.  He  testified 
that  Coconino  county,  Ariz.,  is  about  2,000 
miles  from  Sharp  county,  Arii.,  and  that  on 
that  account  he  relied  upon  the  representa- 
tions of  appellants  about  the  horses  in  mak- 
ing the  exchange  of  bis  lands  for  tbe  horses; 
that  appellants  represented  that  the  horses 
would  weigh  from  900  pounds  up  and  were 
between  the  ages  of  three  and  eight  years; 
that  appellants  represented  that  they  could 
gather  up  the  175  head  of  horses  out  of  a 
big  bunch  of  Normans  and  Percherons  of 
about  12,000;  and  that  appellants  represent- 
ed that  they  knew  the  horses  were  there. 

Ritchey  further  testified  that  he  ascer- 
tained from  tbe  records  after  arriving  in 
Coconino  county,  Ariz.,  that  a  certain  corpo- 
ration had  executed  various  bills  of  sale  to 
horses  of  the  same  brands  as  those  mentioned 
in  the  bin  of  sale  from  appellants  to  ap- 
pellees, and  that  be  found  that  from  7,000  to 
12,000  head  of  horses  had  been  transferred 
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by  these  various  bills  of  sale,  and  that  after 
a  diligent  search  be  was  unable  to  find  any 
horses  of  those  brands  In  that  county. 

Other  witnesses  for  appellees  also  testified 
to  the  effect  that  a  corporation  had  formerly 
owned  horses  of  these  same  brands  in  Ck>con- 
ino  county,  but  had  sold  them,  and  that  at 
the  time  the  bill  of  sale  to  the  horses  in- 
volved in  this  salt  was  executed  there  were 
no  horses  of  those  brands  in  Coconino  coun- 
ty,  except,  perhaps,  a  carload  scattered  over 
the  county ;  that  a  carload  would  amount  to 
about  33  head;  that  the  few  remaining  head 
left  were  scattered  about,  and  so  wild  that 
It  would  cost  more  than  they  were  worth  to 
capture  them;  that  the  state  also  had  a  lien 
on  them  for  taxes  and  pasturage  fees  to  the 
amount  of  more  than  $1,200;  and  that  as 
soon  as  any  horses  of  those  brands  were  cap- 
tured the  authorities  impounded  them  for 
the  payment  of  taxes. 

R.  L.  liindsey,  one  of  the  appellants,  made 
the  trade  with  J.  S.  Rltchey,  one  of  the  ap- 
pellees, and  testified  in  favor  of  appellants 
substantially  as  follows:  He  denied  that  he 
represented  to  appellees  that  the  horses  were 
In  Coconino  county,  Ariz.,  and  said  that  ap- 
pellees knew  as  much  about  the  horses  as  ap- 
pellants, that  none*  of  them  had  ever  been  In 
Arizona,  and  that  they  all  understood  that 
appellants  had  a  bill  of  sale  to  some  wild 
horses  there,  and  tiiat  they  were  only  trans- 
ferring this  claim  to  wild  horses  to  appellees. 

Other  witnesses  testified  for  appellants 
that  there  were  several  hundred  horses  of 
the  brands  described  in  the  bill  of  sale  run- 
ning on  the  range  in  Coconino  county,  Ariz. 
These  witnesses  were  ofiBcers  and  employes 
of  the  corporation  which  had  formerly 
owned  the  horses  of  these  brands  in  Cocon- 
ino county.  During  the  course  of  the  ex- 
amination they  admitted  that  the  corporation 
bad  gone  ouli  of  business  and  had  not  at- 
tempted to  sell  any  horses  in  Coconino  coun- 
ty for  several  years  past,  and  that  they  had 
entirely  abandoned  all  claims  to  their  proper- 
ty there.  It  was  also  shown  that  some  of 
these  ofllcers  had  been  indicted  for  a  fraudu- 
lent use  of  the  malls  in  the  sale  of  the  horses. 

The  chancellor  found  that  there  was  a 
total  want  of  consideration  to  appellees  in 
the  sale  of  their  lands,  and  we  are  of  the 
opinion  that  the  finding  of  the  chancellor 
was  fully  warranted  by  the  evidence. 

[2]  It  is  insisted  by  counsel  for  appelliuats 
that  appellees  knew  as  much  about  the 
horses  as  they  did ;  that  appellees  knew  that 
they  had  a  bill  of  sale  to  certain  wild  horses 
running  on  the  range  in  Coconino  county, 
Ariz.,  and  that  they  only  sold  to  appellees 
their  claim  to  these  wild  horses.  In  this 
respect,  however,  they  are  contradicted  by 
the  record.  Appellants  executed  to  appellees 
a  bill  of  sale  to  176  head  of  horses,  and  in 
the  bill  of  sale  these  horses  were  described 


as  being  from  three  to  eight  years  old  and 
weighing  900  pounds  and  up.  They  were 
described  as  being  sound  and  free  from  blem- 
ishes and  diseases  of  all  kinds.  Instead  of 
selling  to  appellees  a  claim  for  175  head  of 
horses,  appellants  executed  to  appellees  a 
bill  of  sale  for  175  head  of  horses  rumiing 
on  the  range  in  Coconino  county,  Ariz.  The 
horses  were  described  as  above  stated  in  the 
bin  of  sale. 

It  is  true  an  attempt  was  made  by  appel- 
lants to  show  that  there  were  horses  of  the 
brands  described  in  their  bill  of  sale  running 
on  the  range  in  Coconino  county,  Ariz.,  but 
the  testimony  was  vague  and  indefinite,  and 
fell  far  short  of  establishing  their  contention. 
The  most  that  can  be  said  of  it  was  that  a 
corporation  had  been  organized  several  years 
before  for  the  purpose  of  dealing  In  these 
horses;  that  It  had  executed  bills  of  sale  to 
horses  of  this  same  description  to  the  amount 
of  between  7,000  and  12,000  head ;  that  near- 
ly all  of  the  horses  it  owned  of  these  brands 
had  been  shipped  out  of  the  county ;  that  per- 
haps only  about  33  head  remained  in  the 
county,  and  that  these  were  scattered,  and 
that  the  state  had  a  lien  on  them  for  more 
than  their  value;  that  the  corporation  had 
gone  ont  of  existence,  and  some  of  its  ofiicers 
bad  been  indicted  for  fraudulent  use  of  the 
mall  in  connection  with  the  sale  of  these 
horses. 

In  short,  we  do  not  think  the  testimony  of 
appellants'  witnesses  gives  a  very  satisfac- 
tory account  of  the  number  of  horses  of  the 
brands  described  in  the  bill  of  sale  from  ap- 
I)ellants  to  appellees;  and  opposed  to  their 
testimony  is  the  testimony  of  disinterested 
witnesses  in  behalf  of  appellees  to  the  ef- 
fect that  there  are  only  about  S3  head  of 
horses  of  these  brands  in  the  county,  and 
that  they  are  so  scattered  that  it  would  cost 
more  to  gather  them  up  than  the  horses  are 
worth.  And,  in  addition  to  this,  there  was 
testimony  tending  to  show  that  whenever 
any  horses  of  these  brands  are  captured  the 
state  authorities  at  once  assert  the  state's 
Hen  on  them  for  taxes. 

A  careful  consideration  of  the  whole  record 
leads  us  to  the  conclusion  that  the  horses 
described  in  the  bill  of  sale  from  appellants 
to  appellees  were  not  in  existence  at  the  time 
the  bill  of  sale  was  executed.  Therefore  the 
chancellor  was  correct  In  finding  that  there 
was  a  total  want  of  consideration  for  the 
transfer  of  the  land  and  personal  property 
of  appellees  to  appellants. 

There  being  no  consideration  for  the  ex- 
change, the  chancellor  was  right  in  setting 
aside  and  canceling  the  deed  from  appellees 
to  appellants  and  restoring  to  appellees  the 
lands  embraced  in  the  deed,  and  also  In  can- 
celing the  bill  of  sale  to  the  sawmill  and  re- 
storing It  to  the  possession  of  appellees. 

The  decree  will  therefore  be  affirmed. 
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OLSON  T.  SWIFT  ft  CO.    (No.  165.) 
(Supreme  Ciourt  of  Arkausag.     Feb.  7,  1916.) 

1.  TBIAI,  «=s>191— lRBTBUOTIOir»— Assciiftion 

OF  Fact. 

In  an  action  on  account  for  meat  sold  de- 
fendant, an  instraction  that  if  the  jury  should 
find  plaintiff  sold  and  delivered  meat  to  defend- 
ant, they  sboold  find  for  plaintiff  for  the  value 
thereof,  deducting  any  payments  made,  was  not 
erroneous  as  assuming  that  the  sale  was  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  42(M31,  435;   Dec.  Dig.  <3=»191.] 

2.  Account,  Action  on  «=»7  —  Bvidencb  — 

SUTFICIBNCT. 

In  an  action  on  account  for  meat  sold  and 
delivered  defendant,  who  it  was  claimed  was  the 
owner  of  the  business,  and  also  guaranteed  pay- 
ment, evidence  held  to  warrant  finding  that  the 
sales  were  made  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  g§  13-17 ;  Dec.  Dig.  <E=>7.] 

3.  guarantt     ^=924— contbacts— actzdnb— 
Instbuctions. 

Where  the  contract  of  guaranty  provided 
that  it  could  not  be  canceled  except  after  ten 
days'  notice  in  writing,  a  verbal  revocation  of  it, 
if  accepted  and  acted  upon,  will  relieve  the  guar- 
antor. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  if  26,  27;  Dec.  Dig.  <S=>24.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; G.  W.  Hendricks,  Judge. 

Action  by  Swift  &  Co.  against  John  Olson. 
BVom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Api)ellee  brought  suit  on  account  against 
Jolm  Olson  for  a  balance  of  $932.15  claimed 
to  be  due  upon  itemized  biUs.  It  later  filed 
copy  of  a  guaranty  given  by  Olson,  at  his  re- 
quest. The  answer  denied  the  allegations 
of  the  complaint  and  any  indebtedness  to  the 
plaintiff,  and  alleged  that  defendant  was 
never  indebted  to  appellee,  except  in  accord- 
ance with  the  terms  of  the  guaranty  which 
bad  been  canceled  on  April  2,  1911,  and  that 
he  overpaid  his  account  $900,  Judgment  for 
which  was  prayed.  Appellee  amended  its 
complaint  and  alleged  that  statement  was 
rendered  to  the  defendant  of  Ids  account  for 
merchandise  sold  long  before  the  institution 
of  the  suit  which  was  retained  by  him  with- 
out objection.  The  defendant  answered  the 
amended  complaint  alleging  that  the  Capital 
and  Majestic  Meat  Market  was  operated  by 
J.  W.  (Mson,  wtiich  fact  was  known  to  plain- 
tiff, and  that  he  was  responsible  for  that  rea- 
son, and  obtained  a  guaranty  for  certain  sales 
made  to  the  market;  that  he  had  notified 
plaintiff,  both  verbally  and  in  writing,  not 
to  sell  the  market  any  more  meat  on  the  cred- 
it and  to  cancel  the  g^naranty  made  in  May, 
1911.  Defendant  denied  the  allegations  of 
the  counterclaim. 

It  appears  from  the  testimony  that  Swift 
ft  Co.  sold  and  delivered  to  the  Capital  and 
Majestic  Meat  Market  goods  and  products, 
from  the  17th  day  of  February,  to  the  26th  of 
Mar<>h,  to  the  amount  of  $3,024.10,  and  was 
paid  on  the  accotmt  $2,091.96,  leaving  a  bal- 


ance claimed  to  be  due  of  $932.15.  The  last 
item  of  credit  was  made  May  10,  1912,  up- 
on the  payment  of  $1,500  to  the  company  by 
appellant. 

The  written  guaranty  was  introduced  in 
evidence  as  follows: 

"AprU  2,  1911. 

"On  consideration  of  $1,  and  other  good  and 
valuable  considerations,  to  me  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  and 
the  further  consideration  that  Swift  &  Co.  sell 
goods,  wares,  and  merchandise  upon  credit  to 
Capital  and  Majestic  Meat  Market  of  Little 
Rock,  coimty  of  Pulaski,  state  of  Arkansas,  do 
hereby  guarantee  to  said  Swift  &  Co.,  its  suc- 
cessors and  assigns,  the  payment  at  maturity 
in  accordance  with  the  terms  of  sale,  of  the 
price  and  value  of  all  goods,  wares,  and  mer- 
chandise  sold  by  them  to  the  Capital  and  Ma- 
jestic Market  n:om  time  to  time  on  and  after 
the  date  hereof  until  ten  days'  notice  in  writing, 
signed  by  me  to  said  Swift  &  Co.,  its  successors 
and  assigns,  of  the  withdrawal  on  this  giiaran- 
ty ;  it  being  understood  that  my  liability  at 
any  time  shall  not  exceed  $3,000— hereby  waiv- 
ing notice  of  nonpayment  and  of  acceptance  of 
this  guaranty. 

"Witness  my  hand  and  seal  this  2d  day  of 
April,  1911. 
"Witness:   T.  B.  Willis,  as  to 

"John    Olson.    [Seal.] 
"J.  W.  Olson,  Mgr." 

The  manager  for  Swift  &  C!o.  testified  that 
he  knew  John  Olson ;  that  the  last  payment 
was  made  on  May  10th ;  that  he  took  the 
guaranty  from  him  for  the  payment  for  meat 
furnished  the  Capital  and  Majestic  Meat 
Market,  chiefly  because  such  an  institution 
could  change  hands  easily  without  disclosing 
who  was  in  charge  of  it;  that  he  talked  to 
defendant  several  times  before  he  made  the 
last  payment  by  check  for  $1,500,  and  de- 
manded payment  of  the  balance  of  the  ac- 
count after  said  payment  was  made;  that  he 
had  quit  selling  said  market  on  a  credit  a 
month  before  the  $1,500  payment  was  made; 
that  they  refused  and  declined  to  sell  on  the 
credit  any  more  after  John  Olson  notified 
them  that  he  would  not  be  responsible. 

Olson,  the  defendant,  testified  that  he  had 
no  Interest  whatever  in  the  business,  al- 
though he  owned  the  fixtures  in  the  house, 
and  that  he  only  gave  the  guaranty  to  help 
his  nephew,  who  was  conducting  and  was 
the  owner  of  the  business,  that  he  might  pro- 
cure the  additional  amount  of  meats  neces- 
sary for  supplying  the  trade  during  the  Re- 
union in  Little  Rock.  He  also  said  that  be 
canceled  the  guaranty  about  March  8th  by 
verbal  notice  to  the  manager  of  Swift  &  Co., 
not  to  sell  any  more  on  a  credit,  and  upon 
going  to  his  home  in  Saline  county  wrote 
said  company  on  the  14th  day  of  March, 
1912,  a  copy  of  which  letter  was  produced, 
directing  them  not  to  sell  any  more  meat  on 
a  credit  to  said  market,  as  there  "was  money 
enough  to  pay  cash,  and  I  do  not  want  any 
credit  whatever";  also  "cancel  guaranty  that 
was  given  you  during  the  Confederate  Re- 
union, May,  1911,  if  you  hare  not  already 
done  so."    He  said  he  paid  $1,600  on  March 
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8th  after  he  had  been  sent  the  telegram  from 
Swift  &  Co.  In  February  informing  him  of 
the  amount  of  the  account,  which  was  the 
first  information  he  had  ever  had  that  he 
was  owing  said  company  anything;  that  he 
had  never  been  sent  a  bilL  He  stated  he 
gave  the  manager  notice  then  not  to  sell  any 
more  on  credit,  and  did  not  see  him  any  more 
vntll  May. 

J.  W.  Olson  testified  that  he  was  running 
the  meat  market,  buying  and  selling  and  at- 
tending to  the  business  for  his  uncle,  John 
Olson;  that  he  was  the  manager  of  the  busi- 
ness, all  of  which  belonged  to  his  uncle.  The 
checlts  used  by  him  in  payment  of  claims 
were  signed  "John  Olson,  Prop.,  by  J.  W. 
Olson,  Manager."  He  and  his  uncle  both 
testified  that  the  shop  was  leased  to  J.  W. 
Olson  on  May  16,  1912,  and  he  testified  like- 
wise that  the  goods  were  sent  C.  O.  D.  by 
Swift  &  Co.  after  his  uncle  "notified  them 
not  to  give  me  further  credit  at  the  meat 
market" 

The  court  Instructed  the  jury,  giving  over 
appellant's  objection,  appellee's  instruction 
No.  1,  as  follows: 

"The  jury  are  instructed  that  if  yon  find  from 
the  evidence  that  plaintiff  sold  and  delivered 
meat  and  other  food  products  to  the  defendant  at 
the  Capital  and  Majestic  Meat  Market,  you 
will  find  for  the  plaintiff  for  the  value  thereof 
after  deducting  any  and  all  payments  made  by 
the  defendant  as  a  credit  against  said  purcbas- 

The  Jury  returned  a  verdict  In  favor  of 
Swift  &  Co.  for  $857.78,  and  from  the  Judg- 
ment thereon  this  appeal  is  prosecuted. 

Mehaffy,  Reld  ft  Mehafly,  of  little  Rock, 
for  appellant.  Jamea  A.  Comer,  of  little 
Rock,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  contends  that  the 
court  erred  in  giving  said  requested  instruc- 
tion, which  he  insists  does  not  submit  the 
question  as  to  whether  the  meat  and  food 
products  were  sold  to  the  defendant,  but 
assumes  that  they  were  sold  to  him.  We  do 
not  agree  with  this  contention.  The  instruc- 
tion tells  the  Jury  that  If  they  find  from  the 
evidence  that  plaintilf  sold  and  delivered 
meat  and  food  products  to  the  defendant  at 
the  Capital  and  Majestic  Meat  Market,  they 
would  find  for  the  plaintiff,  etc.,  thus  sub- 
mitting to  the  Jury  and  requiring  them  to 
find  that  appellee  sold  and  delivered  the  meat 
and  food  products  to  the  defendants  before 
they  could  find  In  its  favor  for  the  value 
thereof. 

[2]  It  is  also  urged  that  there  was  no  tes- 
timony upon  which  to  base  said  instruction 
from  which  the  Jury  could  find  that  the  meat 
and  food  products  were  sold  to  the  defend- 
ant. It  is  not  disputed  that  the  goods  were 
sold  and  delivered  to  the  Capital  and  Ma- 
jestic Meat  Market,  and  while  the  testimony 
is  not  satisfactory  and  conclusive  that  It  was 


sold  to  the  defendant.  It  Is  sufficient  to  sup- 
port the  verdict  of  the  Jury. 

[S]  Some  of  the  other  Instructloiia  are  com- 
plained of,  and  especially  one  of  appellee's; 
relating  to  his  liability  under  the  guaranty, 
amended  by  the  court.  The  court  inserted 
after  the  words  "canceled  or  revoked  it  in 
writing  or  verbally"  thfe  words  "If  accepted 
and  acted  upon."  This  amendn^ent  only 
told  the  Jury  that  notwithstanding  the  guar- 
anty provided  that  It  could  not  be  canceled, 
except  after  ten  days'  notice  in  writing,  that 
his  verbal  revocation  or  cancellation  of  it, 
if  accepted  and  acted  upon,  would  suffice, 
and  relieve  the  defendant  from  further  lia- 
bility thereon,  which  was  a  correct  statement 
of  the  law,  and  no  error  was  committed  in 
making  the  amendment. 

We  do  not  deem  It  necessary  to  set  out 
the  other  instructions  complained  about,  nor 
analyze  them,  since  the  court  is  of  opinioa 
that  the  instructions  given  submitted  the  is- 
sues fairly  to  the  Jury.  It  reduced  the  claim 
in  the  amount  of  two  or  three  Items,  evi- 
dently found  by  the  Jury  to  have  been  de- 
livered after  the  cancellation  of  the  guaranty 
and  the  notification  not  to  extend  farther 
credit. 

The  Judgment  Is  affirmed. 


WATERS  V.  MOORB.    (No.  131.) 
(Supreme  Court  of  Arkansas,    Jan.  24,  IdlS.) 

1.  Libel  and  SLAwnra  «=»100  —  Pleamso 

AND  PBOOP— VABIANCK. 

In  an  action  for  slander,  where  the  com- 
plaint alleged  that  defendant  stated  that  tlier« 
was  a  shortage  in  plaintiff's  accounts  as  trea» 
urer  with  the  coun^,  and  his  bondsmen  had  to 
make  it  good,  proolT  that  defendant  stated  that 
plaintiff  bad  been  short  in  some  public  oSet, 
and  that  his  official  bondsmen  had  to  make  good 
the  shortage,  did  not  constitute  a  substantial 
variance,  since  the  charge  of  official  dishon- 
esty was  the  essence  of  defendant's  slander; 
while,  where  the  words  charged  to  have  been 
spoken  are  proved,  but  with  the  omission  or 
addition  of  words  not  varying  their  sense,  the 
variance  is  not  materiaL 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |S  246-256,  258-272,  291, 
322,  323;    Dec.  Dig.  «s>100.] 

2.  IjinEL  AND  Slander  «=9l00  —  Pleadino 
AND  Pbooi^-Vabianoe. 

In  an  action  for  slander,  where  the  com- 
plaint alleged  that  defendant  stated  of  plaia- 
tiS  that  be  was  short  in  his  accounts  as  treas- 
urer of  a  county,  and  his  bondsmen  had  to  set- 
tle his  shortage,  testimony  by  the  witness  tes- 
tifying to  the  slander,  not  positive  as  to  whether 
the  office  named  was  that  of  county  clerk  or 
county  treasurer,  but  that  it  was  one  office  or 
the  other,  the  proof  showing  tliat  plaintiff  had 
held  only  the  office  of  county  treasurer,  and 
never  that  of  county  clerk,  and  tliat  d^endant 
had  been  a  surety  on  plaintiCTs  bond  as  coun- 
ty treasurer,  and  not  on  any  other  bond,  did  not 
constitute  a  substantial  variance,  since  the 
charge  of  official  dishonesty  was  tlie  easence  of 
defendant's  slander;  while,  where  tiie  words 
charged   to  have  been  spoken  are  proved,  but 
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-with  the  omiadon  or  addition  of  words  not  vary- 
ing  their  sense,  the  variance  is  not  materiaL 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  IMg.  Si  246-256,  26&-272,  281, 
822,  323;   Dec.  Dig.  <8=s>100.] 

Appeal  from  Circuit  Cktuit,  Garland  Coun- 
ty;  Jeff.  T.  Cowling,  Judge. 

Action  by  Milton  P.  Moore  against  W.  W. 
Waters.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Gibson  Witt,  of  Mt  Ida,  and  A  J.  Murphy, 
of  Hot  Springs,  for  appellant  T.  P.  Farmer, 
of  Hot  Springs,  for  appellee. 

SMITH,  J.  This  Is  an  action  for  slander 
Instituted  by  appellee  against  appellant,  and 
the  complaint  alleged: 

That  on  or  about  the  6tb  day  of  April,  1913, 
the  appellant  unlawfully,  falsely,  and  malicious- 
ly spoke,  and  published  of  and  concerning  appel- 
lee the  following  false,  malicious,  and  defama- 
tory words:  "'He  (meaning  the  plaintiff)  was 
abort  in  his  accounts  as  treasurer  of  Garland 
county,  and  his  bondsmen  had  to  settle  his 
shortage';  that  the  defendant  by  said  language 
meant  to  charge  the  plaintiff  with  the  crime  of 
embezzlement;  and  that  said  langniage  in  its 
common  acceptation  amounted  to  charging  the 
plaintiff  with  the  crime  of  embezzlement." 

In  a  second  count  the  complaint  farther 
alleged  the  use  of  the  following  defamatory 
words: 

"There  was  a  shortage  in  his  accounts  with 
the  county  and  his  bondsmen  had  to  make  it 
good" 

— It  being  alleged  that  appellant  used  said 
language  with  reference  to  appellee,  meaning 
thereby  to  charge  that  appellee  did  not  pay 
to  Garland  county  money  which  he  bad  In  bis 
hands  as  treasurer  of  said  county,  and  that 
be  had  embezzled  funds  of  Garland  county, 
and  that  bis  ofiSdal  bondsmen  were  required 
to  settle  his  said  shortage;  that  said  lan- 
guage in  its  common  acceptation  amounted 
to  charging  appellee  with  the  crime  of  em- 
bezzlement. 

The  answer  contained  a  general  denial  of 
the  material  allegations  of  the  complaint, 
and  denied  the  use  of  the  language  set  out  in 
the  complaint,  and  at  the  trial  of  the  cause 
appellant  denied  having  used  the  language 
quoted.  He  further  testified  that  appellee 
bad  been  treasurer  of  Garland  county,  and 
that  be  had  been  one  of  the  sureties  on  his 
bond,  but  he  denied  having  said  that  he  or 
any  one  else  bad  been  called  upon  to  pay  any 
shortage  in  appellee's  accounts,  or  that  there 
was  any  shortage  In  his  accounts. 

In  behalf  of  appellee  Mr.  Leo  McLaughlin 
testified  that  he  was  present  at  a  caucus 
which  appellant  also  attended,  at  which  time 
the  persons  present  were  discussing  the  elec- 
tion of  a  city  collector,  and  that  several  mem- 
bers of  the  city  council  expressed  their  In- 
tentl(Hi  of  voting  for  appellee  for  this  office : 
and  concerning  this  conference  the  following 
questions  were  asked  this  witness: 

"Q.  Do  you  know  whether  he  said  When  he 
was  treasurer  of  Garland  county?  A.  Well,  he 
was  short  in  his  accounts  in  some  public  office. 
I  don't  remember  whether  it  was  county  clerk 


or  county  treasurer  or  what,  but  he  said  the 
account  was  made  up  and  paid  by  the  bondsmeOj 
bf  Mr.  Moore's  bondsmen,  at  the  expiration  of 
his  term.  Q.  Wall,  did  you  hear  anything  else 
said  by  Mr.  Waters  about  Mr.  Moore?  A.  Let 
me  think  just  a  minute.  No;  I  don't  recall 
anything  else.  It  has  been  so  long  ago  that  I 
hadn't  given  it  much  thought,  but  he  just  said 
that  Mr.  Moore  was  short  in  his  accounts  in 
some  office.  I  don't  remember  what  office  it  was, 
some  political  office,  though,  that  he  had  held, 
and  the  shortage  had  to  be  made  up  at  the  expi- 
ration of  his  term  by  his  ]>ondsmen." 

'  After  detailing  the  purpose  of  the  caucus 
which  appellant  attended,  and  after  stating 
the  names  of  the  gentlemen  who  were  there, 
T.  J.  Pettlt  testlfled  on  behalf  of  appellee  as 
follows: 

"Q.  I^ow,  if  vou  remember,  just  state  wliat 
Mr.  Waters  said  about  Mr.  Moore.  A.  Well,  in 
sitting  at  the  table— it  was  a  larce  round  table 
— there  was  each  candidate ;  I  think  there  were 
three.  Each  had  their  friends.  I  was  for  Milt 
Moore  and  one  or  two  others  at  this  meeting. 
There  were  two  noncommittal,  wouldn't  say 
who  they  were  for,  and  there  were  others  for 
Watkins.  I  forget  the  names  of  the  other  can- 
didates; I  think  there  were  three.  And  in 
talking  pro  and  con  every  fellow  was  express- 
ing his  opinion  of  the  different  candidates.  Mr. 
Waters  made  some  remark  about  Milt  Moore, 
and  seemed  surprised  that  some  of  us  were  witii 
him.  He  said,  You  ain't  going  to  vote  for  him, 
are  yon?*  or  something  like  that,  and  some  oi 
them  said,  Tes,'  and  then  he  made  some  re- 
mark; his  exact  words  I  cannot  place;  it  was 
some  remark  about  Milt  being  short  with  the 
county,  and  that  he  had  to  pay  It  at  one  time, 
and  he  looked  in  his  pocket —  Q.  Just  tell  it  as 
near  as  you  can,  Mr.  Pettlt,  what  he  did  say 
in  refcard  to  his  shortage.  A.  T  cannot  remem- 
ber the  exact  words.  I  know  be  looked  in  his 
pocket  for  a  piece  of  paper.  He  said,  'I  have  it 
right  here:'  looked  in  his  pocket  for  his  pocket- 
book,  but  he  didn't  find  it.  He  said,  1  giicsa  I 
left  it  at  home,'  or  something  like  that.  Q. 
But  he  said  he  bad  been  short  with  the  county? 
A.  He  didn't  say  short.  He  just  said,  'I  had 
to  pny.'  or  'Had  to  pay  for  that  fellow,'  or 
something  like  that;  made  some  remark  as  If 
he  had  to  pay  something  for  Mr.  Moore  to  the 
county  or  make  good  for  something.  Just  what 
his  words  were  I  cannot  remember  now." 

Upon  their  cross-examination  these  wit- 
nesses stated  that  they  were  not  positive 
that  tbey  had  quoted  the  exact  words  used 
by  appellant,  but  that  they  had  given  sub- 
stantially his  statements  as  they  remembered 
them. 

Appellant  insists  that  there  is  a  variance 
between  the  alleged  slanderous  words  set 
out  in  the  complaint  and  the  proof  offered  in 
support  of  these  allegations,  and  the  correct- 
ness of  this  position  is  the  only  question  of 
Importance  in  the  case. 

A  similar  question  was  raised  In  the  re- 
cent case  of  Laster  v.  Bragg,  107  Ark.  74, 
153  S.  W.  1116.  In  the  opinion  In  that  case 
the  rule  in  such  cases  as  stated  in  Townsend 
on  Slander  was  quoted  and  previous  cases 
of  oar  own  on  the  subject  were  dted,  and 
the  discussion  of  the  subject  was  closed 
with' the  following  statement: 

"Ilfnce  it  will  be  seen  that,  while  •  •  ♦ 
words  charged  in  the  complaint  were  not  prov- 
ed, the  words  proved  are  substantially  proved  as 
laid.  Both  the  words  charged  and  the  words 
proved  impute  the  crime  of  larceny.  The  mean- 
mg  of  the  rule  above  announced  seems  to  b« 
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that.  If  the  words  charged  to  have  been  spoken 
are  proved,  but  with  the  omission  or  addition 
of  words  not  at  all  varyinfc  or  affecting  their 
sense,  the  rariancs  will  not  be  regarded  as  ma- 
terial While  it  is  not  necessary  under  the  rule 
to  prove  as  laid  all  the  words  which  are  alleged 
to  have  been  spoken  by  the  defendant,  yet  so 
much  of  them  must  be  proved  as  is  sufficient  to 
sustain  the  cause  of  action.  As  we  have  al- 
ready seen,  the  actionable  word  in  the  instant 
case  is  the  word  'thief,'  because  it  imputes  the 
crime  of  larceny.  The  words  accompanying  It 
were  merely  descriptive,  and  in  the  application 
01  the  rule  to  the  facts  of  this  case  we  conclude 
that  the  slander  proved  substantially  correspond- 
ed with  the  allegation  of  the  complaint,  and 
there  was  no  variance." 

See,  also,  Miller  r.  NudcoUs,  77  Ark.  64,  91 
S.  W.  759,  4  L.  R.  A.  (N.  S.)  149,  113  Am. 
St.  Rep.  122,  7  Ann.  Cas.  110;  Townsley  v. 
Yentsch,  98  Ark.  312. 135  S.  W.  882 ;  Morris 
T.  State,  109  Ark.  630,  160  S.  W.  387,  Ann. 
Cas.  1915C,  925. 

Applying  the  rule  thns  stated  to  the  al- 
legations of  this  complaint,  we  think  there 
was  no  substantial  variance. 

[1]  The  second  connt  of  the  complaint  al- 
leged that: 

"  There  was  a  shortage  in  his  accounts  with 
the  county,  and  his  bondsmen  had  to  make  it 
good.'" 

The  charge  of  official  dishonesty  is  the 
es&ence  of  this  allegation,  and  the  proof  on 
the  part  of  appellee  Is  that  appellant  stated 
that  appellee  had  been  idiort  in  some  public 
office,  and  that  his  official  bondsmen  had  to 
make  good  this  shortage. 

[2]  Nor  do  we  think  that  there  was  any 
variance  between  the  proof  and  the  allega- 
tions of  the  first  connt  of  the  complaint, 
which  count  alleged  that  appellant  had  ac- 
cused appellee  of  being  short  In  his  accounta 
as  treasurer  of  Garland  county,  and  that  his 
bondsmen  had  to  settle  that  shortage.  It 
is  true  that  the  witness  who  undertook  to 
name  the  office  referred  to  by  appellant  was 
not  positive  whether  the  office  stated  was 
that  of  county  clerk  or  county  treasurer, 
but  he  did  say  that  It  was  one  office  or  the 
other,  and  the  proof  shows  that  appellee 
had  held  only  the  office  of  county  treasurer, 
and  had  never  held  the  office  of  county  clerk, 
and  that  appellant  had  been  a  surety  on 
appellee's  bond  as  county  treasurer,  and  had 
not  been  surety  on  any  other  bond. 

The  Judgment  of  the  court  below  la  there- 
fore affirmed. 


STATE  V.  FOX  et  aL    (No.  128.) 

(Supreme  Court  of  Arkansas.     Jan.  24,  1916.) 

1.  Indictment  and  Infobuation  ®=3 137— (Mo- 
tion TO  Quash  —  Insufticienct  op  Evi- 
dence BEFOBE  Grand  Joky— Statute. 
Under  Kirby's  Dig.  H  2208,  2204,  providing 
that  upon  the  arraignment,  or  upon  the  call  of 
the  indictment  for  trial  if  there  is  no  arraign- 
ment, the  defendant  must  either  move  to  set 
aside  the  indictment  or  plead  thereto,  and  sec- 
tion 2279,  providing  that  a  motion  to  set  aside 
the  indictment  can  be  made  only  on  the  grounds 
of  substantial  error  in  the  summoning  or  forma- 


tion of  the  grand  jury,  the  presence  of  a  person 
not  a  grand  juror  when  the  grand  jury  acted  on 
the  indictment,  and  ttiat  the  indictment  was  not 
legally  found  and  presented,  it  was  error  to 
quash  an  indictment  for  want  of  legal  and  suffi- 
cient evidence  before  the  grand  jury  to  warrant 
the  finding  thereot 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {g  480-487;  Dec 
Dig.  «=9l37.] 

2.  Criminai,    LiAW    €=»308— Evidence— Pbe- 
BUicPTioNS — Finding  of  "Indictkent." 

An  "indictment"  is  merely  an  accusation 
against  a  defendant,  and  does  not  even  raise  a 
presumption  of  guilt 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S  731;    Dec.  Dig.  ig=»30S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indictment] 

3.  Indictment  and  Infokmation  4=9202  — 
Bbbob— Kftect. 

Any  irregularity  in  the  finding  and  the  re- 
turn of  an  indictment  by  the  grand  jury  does 
not  deprive  the  accused  of  any  substantial  right, 
since  the  trial  before  a  jury  on  the  plea  of 
not  guilty  affords  an  opportunity  to  establish 
his  innocence,  or  the  truu  of  the  charge. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  640-650;  Dec 
Dig.  <&=3202.] 

4.  Gband  Jubt  «=>41— Natdbb  of  Pboceed- 

INQ8. 

The  grand  jury  is  an  inqxiisitorial  body 
whose  proceedings  are  intended  to  be  kept  se- 
cret 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Cent  Dig.  U  86,  87;  Dec  Dig.  <gs>41.1 

Appeal  from  Circuit  Court,  Prairie  Coon- 
ty;  Thos.  C.  Trimble,  Judge. 

W.  £>.  Fox  was  Indicted  for  embezzltoent, 
and  W.  H.  Fox,  for  embezzlement  and  con- 
version, and  from  an  order  quashing  the  tn- 
dlctmenta,  the  State  appeals.  Reversed  and 
remanded,  with  directions  to  overrule  the 
motions  to  quash. 

These  cases  were  briefed  and  trl^  togeth- 
er. The  grand  Jnry  of  Prairie  county  re- 
turned indlctmente;  one  against  the  defend- 
ant W.  Ii.  Fox,  charging  him  with  embezzle- 
ment in  January,  1913,  of  $5,000,  in  gold  and 
silver,  lawful  money  of  the  United  States, 
from  the  Hazen  Power  ft  Light  Company,  of 
which  he  was  secretary  and  treasurer,  and 
one  against  W.  H.  Ftoz,  charging  him  with 
the  embezzlement  and  conversion  to  his  own 
use  in  November,  1913,  of  two  engines  and 
boilers  of  the  valne  of  $2,000,  the  property  of 
the  Hazen  Power  ft  Light  Company,  of  whidi 
he  was  president  Def^idant  filed  like  mo- 
tions In  each  case  to  qnash  the  indictments, 
alleging,  as  grounds  therefor,  that  said  In- 
dlctmente were  not  based  on  any  legal  evi- 
dence, and  that  the  only  witness  who  ap- 
peared before  the  grand  Jnry  was  B>.  K. 
Hatliaway,  and  he  stated  upon  oath  that  he 
did  not  give  any  evidence  that  warranted  the 
finding  of  said  indictment,  and,  farther,  that 

5.  A.  Robertson,  a  member  of  the  grand  Jury, 
because  of  spite  and  feeling  against  the  de- 
fendant and  his  connections,  induced  said 
grand  Jury  to  return  said  indictment  with- 
out any  legal  evidence  to  support  the  finding 
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of  same.  The  affidavit  of  Hatbaway  was  ex- 
hibited with  tbe  motion,  In  wliicb  lie  stated 
that  he  took  charge  of  the  books  and  ac- 
counts of  the  Hazen  Power  &  Li^t  Company 
as  receiver  on  the  17th  of  February,  1914, 
and  checked  them  all  over,  and  could  not  find 
from  said  accounts  that  W.  L.  or  W.  H.  Fox 
had  embezzled  or  unlawfully  made  away 
with  any  moneys  or  property  belonging  to 
the  said  company;  that  he  was  unable  to  find 
any  evidence  of  where  said  Fox  embezzled 
the  sum  of  $5,000  on  January  13th,  or  at  any 
other  time.  Affiant  stated,  further,  that  he 
was  called  before  the  grand  jury,  and  made 
the  foregoing  statement,  in  substance,  and 
that  the  indictments  could  not  have  been  re- 
turned on  the  evidence  he  gave  before  the 
grand  Jury.  The  minutes  of  the  grand  Jury, 
showing  his  testimony,  were  read  before  tbe 
court,  and  the  court  sustained  the  motion  and 
quashed  the  indictments,  and  from  said  Judg- 
ments the  state  appealed. 

Wallace  I>avi8,  Atty.  Gen.,  Hamilton  Mos- 
es, Asst  Atty.  Gen.,  and  Jas.  B.  Reed,  of 
Ix>u(^e,  for  the  State.  Trimble  ft  WllUams, 
of  Lonoke,  for  appellees. 

KIBBY,  J.  (after  stating  the  facte  as 
above).  [1-3]  The  state  contends  that  the 
court  erred  In  quashing  tbe  indictments,  be- 
ing without  authority  to  review  the  evidence 
upon  which  they  were  found  and  determine 
the  sufficiency  tbereot  The  statutes  pro- 
vide that  the  grand  Jury  can  receive  none 
but  legal  evidence,  and  should  find  an  indict- 
ment when  all  the  evidence  before  them,  tak- 
en together,  would,  in  their  Judgment  If  ex- 
plained, warrant  a  conviction  by  a  trial  Jury. 
Sections  220S.  2201,  Kirby's  Digest.  Upon 
the  arraignment  or  upon  the  call  of  the  in- 
dictment for  trial,  if  there  is  no  arraignment 
the  defendant  must  either  move  to  set  aside 
the  indictment  or  plead  thereto,  and  section 
2279  of  Kirby's  Digest  provides: 

"The  motion  to  set  aside  the  indictment  can 
only  be  made  on  tbe  following  grounds: 

"First.  A  substantial  error  in  the  summon- 
ing or  formation  of  the  grand  jury. 

"Second.  That  some  person  other  than  the 
grand  jurors  was  present  before  the  grand  jury 
when  they  finally  acted  upon  the  indictment 

"Third.  That  the  indictment  was  not  found 
and  presented  as  required  by  law." 

Section  2286  of  Kirby's  Digest  designates 
the  grounds  upon  which  a  demurrer  is  a  prop- 
er pleading  to  the  indictment,  none  of  which 
would  warrant  the  action  of  the  court  here- 
in, if  the  motion  were  considered  a  demur- 
rer. An  Indictment  is  merely  an  accusation 
against  a  defendant,  and  does  not  even  raise 
a  presumption  of  guilt,  and  any  irregularity 
in  the  finding  and  return  of  it  by  the  grand 
jury  does  not  deprive  the  accused  of  any  sub- 
stantial right,  since  the  trial  before  a  Jury 
on  a  plea  of  not  guilty  affords  an  opportunity 
to  establish  his  innocence  or  the  truth  of  the 


charge.  Latourette  v.. State,  01  Ark.  66,  120 
S.  W.  411;  Worthem  v.  State,  82  Ark.  821, 
101  S.  W.  757.  The  statute  expressly  pro- 
vides that  a  motion  to  quash  an  Indictment 
can  only  be  made  on  the  grounds  specified  in 
said  section  2279,  and  this  limitation  ex- 
cludes any  right  to  make  such  motion  for  any 
other  than  one  of  the  specified  causea  The 
motion  to  quash  the  indictment  for  want  of 
legal  and  sufficient  evidence  adduced  before 
the  inland  jury  to  warrant  the  finding  there- 
of certainly  does  not  come  within  the  first 
and  second  subdivisions  of  said  section,  and 
we  do  not  think  It  can  be  said  to  be  included 
within  the  third  subdivision  that  the  indict- 
ment was  not  found  and  presented  as  re- 
quired by  law. 

[4]  In  the  Latourette  Case,  supra,  a  like 
question  was  raised,  after  conviction,  but  the 
court  held  that  the  failure  of  the  grand  jury 
to  receive  legal  evidence  was  a  mere  irregu- 
larity, and  was  waived  by  the  plea  of  not 
guilty.  It  was  never  the  purpose  of  the  law, 
as  clearly  Indicated  by  the  statute  designat- 
ing the  only  grounds  upon  which  a  motion 
to  quash,  or  set  aside,  an  indictment  con  be 
made,  that  such  motion  could  be  made  be- 
cause of  tbe  introduction  of  Illegal  testimony 
or  the  want  of  any  testimony  at  all  to  sup- 
port the  return  of  an  Indictment,  and  thus 
bring  the  testimony  and  proceedings  before 
the  grand  jury  to  review  by  the  trial  court 
before  a  plea  to  the  charge  by  the  accused. 
The  grand  Jury  is  an  inquisitorial  body,  the 
proceedings  of  which  are  Intended  to  be  kept 
secret,  and  cannot  be  examined  and  reviewed 
by  a  trial  court  upon  a  motion  to  set  aside  or 
quash  an  indictment,  except  for  the  causes 
specified  In  the  statute.  Borello  v.  Superior 
Court,  8  CaL  App.  215,  96  Pac.  404 ;  State  v. 
I»ngstreet,  19  N.  D.  268,  121  N.  W.  1114, 
Ann.  Cas.  1912D,  1317;  U.  S.  v.  Cutler,  5 
Utah,  608,  19  Pac.  145;  State  v.  Britton, 
131  La.  877,  60  South.  379;  State  v. 
Walsh,  76  N.  H.  581,  84  Atl.  42;  Lee  v. 
State  (Tex.  Or.  App.)  148  S.  W.  667;  22  Cyc. 
422. 

It  follows  that  the  court  erred  in  sustain- 
ing said  motion  and  quashing  the  indictp 
ments,  and  Its  judgment  la  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
same  and  for  further  proceedings,  according 
to  law. 


SHAWBTUT  LUMBER  CO.  v.  WAITES. 
(No.  169.) 

(Supreme  Court  of  Arkansas.     Feb.  7,  19164 

1.  Affkai,  and  Ebbob  <ts>1078  —  Bancre  — 

Points  Not  Abqtjbd. 

Grounds  of  a  motion  for  a  new  trial  not 
specifically  argued  in  the  brief  may  be  treated 
as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256^4261 ;  Dec.  Dig.  «=s» 
1078.] 
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2.  JusncKa  or  the  Peace  9=386— JirBisDtc- 

TiON— Pbbsonal  Judouent. 

Oa  an  affidavit  filed  In  jostice's  court  ask- 
ing  for  judgment  in  the  sum  named  for  labor 
perfoijned  and  for  an  order  of  attachment,  the 
justice  had  jurisdiction  to  render  personal  judg- 
ment against  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  TUg.  SS  280-294;  Dec.  Dig. 
«s>86.] 

8.  JtrsTicBS  OF  THE  Peace  4=9l41— Afpei.- 
iiATE  Jurisdiction  —  Pebsonai.  Judgment 
—Action  in  Rem. 

On  appeal  in  such  case  to  the  circuit  court, 
where  it  was  tried  de  novo,  the  circuit  court  had 
the  same  jurisdiction  that  the  justice  had,  and 
might  render  a  personal  judgment ;  the  order  of 
attachment  being  subsidiary  and  incidental  to 
the  relief  sought  and  not  making  the  action  a 
proceeding  in  rem. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {{  467-476;  Dec.  Dig. 
«s>141.] 

4.  Justices  op  the  Peace  «=>19l— Appeait— 

Bond— Judgment— SuBETiES. 

Where  the  party  appealing  from  a  judgment 
in  a  justice's  court  and  his  sureties  by  the  ex- 
press terms  of  the  appeal  bond  became  liable  for 
any  judgment  renders  by  the  circuit  court,  that 
court  properly  entered  judgment  against  the 
sureties,  as  well  as  against  the  appellant. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  735-750;  Dec.  Dig. 
«=»191.] 

AK>eal  from  Circuit  Court,  Pllte  Cotfnty; 
Jeff.  I.  Cowling,  Judge. 

Action  by  W.  F.  Waltes  against  the  Shaw- 
mut  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Afflirmed. 

On  the  25tb  of  Noyember,  1914,  the  appellee 
filed  before  a  justice  of  the  peace  the  follow- 
ing affldarlt  (omitting  formal  parts): 

"The  plaintiff,  W.  F.  Waitea  states  that  the 
defendant,  the  Sbawmut  Lumber  Company  is 
justly  indebted  to  him  in  the  sum  of  $1.'J3.49,  for 
labor  performed  by  plaintiff  for  the  defendant  for 
hauling  sawlogs  to  defendant's  sawmill,"  etc 

Appellee  prayed  for  judgment  and  an  order 
of  attachment.  Summons  was  issued,  and 
included  therein  was  a  writ  of  attachment, 
commanding  the  Shawmut  Lumber  Company 
to  appear  on  the  10th  of  December,  1914,  to 
answer  the  claim  of  plaintiff  for  debt  amount- 
ing to  ?133.49. 

On  the  12th  of  December,  1914,  a  trial  was 
had  before  a  Jury,  who  returned  a  verdict 
in  favor  of  the  ai^llee  against  appellant 
for  the  amount  claimed,  and  also  sustaining 
the  attachment  of  the  lumber  described  in 
the  writ  of  attachment,  and  judgment  was 
entered  directing  a  sale  of  the  lumber  to  sat- 
isfy the  demand.  The  appellant,  on  the  day 
the  judgment  was  rendered,  gave  notice  and 
prayed  for  an  appeal  to  the  circuit  court,  and 
on  the  4th  day  of  January,  1915,  It  filed  an 
affidavit  and  appeal  bond,  whidi  provided 
that  if  the  appeal  should  be  dismissed  it 
wonld  satisfy  the  judgment  of  the  justice,  or 
if  Judgment  should  be  rendered  against  It 
on  a  trial  anew  in  the  circuit  court  it  would 


satisfy  that  judgment.  The  justice  refused 
to  grant  the  appeal.-  Application  was  made 
to  the  circuit  court  for  an  order  requiring  the 
jastice  of  the  peace  to  grant  the  appellant  an 
appeal,  and  for  a  restraining  order  against 
the  appellee,  the  justice,  and  the  sheriff  from 
further  proceedings  under  the  justice's  Judg- 
ment, and  the  appellant  tendered  with  the  ap- 
plication his  appeal  bond.  The  circuit  judge 
granted  the  prayer  of  the  petition  and  grant- 
ed the  appeal.  The  apiieal  was  perfected, 
and  on  the  16th  of  March  a  trial  was  had  by 
a  Jury  In  the  circuit  court.  Evidence  was  ad- 
duced, and  the  court  instructed  the  jury,  to 
which  no  exceptions  were  saved,  and  the  Jnry 
returned  a  verdict  in  favor  of  the  app^lee 
in  the  sum  of  |136.16.  The  appellant's  mo- 
tion for  a  new  trial  was  overruled,  judgment 
was  entered  against  appellant  and  the  sure- 
ties on  its  bond,  and  it  duly  prosecutes  this 
appeal.    Other  facts  stated  in  the  opinion. 

J.  W.  Bishop,  of  Nashville,  for  appellant 
C.  E.  Johnson,  of  Delight,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1}  We  treat  as  abandoned  those  grounds  oC 
the  motion  for  a  new  trial  that  are  not  specif- 
ically argued  in  the  brief.  Therefore  the 
only  question  for  our  consideration  on  tliis 
api>eal  Is  whether  or  not  the  circuit  court 
had  Jurisdiction  to  render  the  Judgment 
against  the  appellant  and  the  sureties  on  its 
appeal  bond. 

[2, 3]  The  appellant's  counsel  urges  that 
the  circuit  court  was  without  jurisdiction  for 
the  reason,  as  he  states,  that  the  cause  was 
one  in  rem.  Involving  the  question  as  to 
whether  or  not  the  appellee  was  entitled  to  a 
lien  on  a  certain  pile  of  lumber  owned  by  the 
appellant  The  affidavit,  to  which  we  must 
look  for  the  Jurisdiction  of  the  justice,  prayed 
for  Judgment  in  the  sum  named  and  for  an 
order  of  attachment  The  Justice  therefore 
had  Jurisdiction  to  render  personal  judgment 
against  the  appellant,  and  on  appeal  to  the 
circuit  court  the  case  was  tried  de  novo,  and 
the  circuit  court  had  the  same  Jurisdiction 
that  the  Justice  court  had.  The  order  of  at- 
tachment was  subsidiary  and  incidental  to 
the  relief  prayed,  and  prayer  for  such  order 
did  not  constitute  the  action  a  proceeding  in 
rem,  as  appellant  contends.  When  Judgment 
was  rendered  against  the  appellant  la  the 
Justice  court  and  it  filed  its  appeal  bond,  un- 
der the  provisions  of  that  bond  the  appellant 
and  its  sureties  were  bound  to  satisfy  any 
judgment  that  should  be  rendered  against  It 

[4]  By  the  express  terms  of  the  bond  the 
appellant  and  its  sureties  became  liable  for 
ajiy  judgment  rendered  by  the  circuit  court, 
and  that  court  therefore  did  not  err  in  enter- 
ing judgment  against  the  sureties  on  the  bond 
as  well  as  against  the  appellant 

The  judgment  Is  therefore  affirmed. 
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MeOARTT  et  al.  v.  OAROMNA 
LUMBER  CO. 
(Snpieme  Court  of  Tennessee.    Feb.  14,  1916.) 
1.  States    «=>1%—Boundakcbs— Establish- 
ment—Powhbs  or  OouBT. 

The  Supreme  Court  of  the  United  States 
has,  by  the  provisions  of  Const.  U.  S.  art.  3,  f 
2y  original  and  exclusive  jurisdiction  to  estab- 
lish the  boundaries  between  states,  and  such 
boondariea  must  be  established  either  by  its 
decree  or  by  agreement  of  the  states,  so  that 
courts  of  either  state  in  an  ejectment  suit  be- 
tween citizens  can  determine  only  where  the 
boundary  is,  and  not  what  it  should  be.    ' 

[EM.  Note.— £\>r  other  cases,  see  States,  Cent 
Dis.  t  12 ;  Dec  Dig.  «=>13.] 

2.  Statks  •zslS  — Boundabixs- EacABUSB- 

HBNT. 

The  determination  of  the  United  States 
Geological  Survey  as  to  the  boundary  between 
states  is  not  conclusive,  since  the  surrey  was 
-without  authority  to  establish  a  line,  and  at- 
tempted only  to  represent  the  line  as  it  was 
then  thought  to  be  located. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Cent.  Dig.  |  12;   Dec.  Dig.  «=9l3.] 

B.  States    6=»t8— BouIndabibs— Estabmsh- 

MKNT— VALIDITT. 

North  Carolina  commissioners  of  1799  cor- 
rectly interpreted  the  call  of  the  Cession  Act 
(Laws  1789,  c.  3),  which  read,  "running  from 
the  end  of  Iron  Mountain  where  the  Nola- 
ctaacky  river  runs  through  it,  to  the  top  of 
Bald  Mountain,"  as  requiring  departure  from 
the  top  of  Iron  Mountain  at  a  point  where  both 
Little  and  Big  Bald  Mountains  were  visible, 
and  running  from  there  to  Little  Bald,  and 
thence  to  and  along  the  top  of  the  range  to 
Big  Bald. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  S  12;    Dec  Dig.  <&=5>13.] 

4.  States  «=»13  —  Boundabiis  —  Establish- 

mbwt— corbeotion. 

Although  commissioners  in  running  a 
boundary  between  states  should  have  run  it  in 
a  certain  way,  other  than  that  adopted,  that 
question  is  immaterial  in  determining  what  the 
boundary  is,  since  that  is  shown  by  their  act^ 
and  not  what  their  acts  should  have  been. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  12;    Dec  Dig.  <S=>13.] 

6.  Staixs  «=3l3  —  Bounoabies  —  Estabush- 
miNT— Mabkino. 

Although  the  boundary  as  run  by  a  bound- 
ary commission  was  not  clearly  marked  by  ar- 
tihcial  marks,  if  the  qatural  marks  were  clear 
the  line  was  sufficiently  established  and  would 
override  the  incorrectness  of  a  line  marked  by 
trees  or  other  artificial  linea 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  i  12;    Dec  Dig.  «s>13.] 

&  States  <8=s>13  —  BoiTNDABiia  —  Estabush- 

HENT— USAQK. 

The  fact  that  inhabitants  along  the  l>ound- 
ary  between  states  sent  their  children  to  schools 
of  one  state  and  paid  taxes  to  it  is  not  con- 
clusive of  the  proper  location  of  the  Iraundary, 
especially  where  the  region  was  wild  and  inao- 
cesslble  and  they  could  only  have  employed  the 
schools  which  they  did  employ. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
D^.  f  12;    Dec  Dig.  «=9l3.] 

7.  States  ^t^lS  —  Boundabixs  —  Establise- 

KKRT. 

Where  North  Carolina  by  its  boundary 
commission  of  1799  established  the  boundary 
between  it  and  Tennessee,  and  Tennessee  there- 
after made  bnt  spasmodic  attempts  to  have  the 
line  changed,  eaeh  of  which  contemplated  fur- 


ther action  by  North  Oarolina,  which  was  not 
taken,  the  boundary  originally  established  was 
the  legal  boundary. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  12;   Dec.  Dig.  <S=>13.] 

8.  JuDoifBNT  €=>563  — Bes  Judicata  —  Pkb- 

SONS  Concluded. 
Where  the  evidence  was  Insuffleient  to 
show  that  the  ptirtiea  to  a  suit  in  ejecbnent  in- 
volving the  question  of  a  state  boundary  were 
the  parties  to  a  prior  suit  in  a  federal  court  in 
another  state,  dismissed  there  on  the  ground 
of  want  of  jurisdiction  and  the  order  of  dis- 
missal Bpedncally  provided  that  it  should  be 
without  prejudice,  the  judgment  was  not  res 
judicata  and  did  not  estop  the  parties  in  eject- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  1018;    Dec  Dig.  «=s>566.] 

Appeal  from  Chancery  Conrt,  Unicoi  Coun- 
ty r  Hal  H.  Haynes,  Chancellor. 

Ejectment  by  Mary  B.  McCarty  and  others 
against  the  Carolina  Lumber  Company. 
From  a  decree  dismissing  the  bill,  the  com- 
plainants appeal.    Affirmed. 

O.  T.  Lee,  of  Johnson  City,  and  Susong  & 
Blddle,  of  OreenevUIe,  for  appellants.  Pow- 
ell, Price  &  Shelton,  of  Bristol,  Va.,  A.  S. 
Higglnbotham,  of  Tazewell,  Va.,  and  E.  Frank 
Watson,  of  Burnsvllle,  N.  C,  for  appellee. 

TURNER,  Special  Judge.  This  is  an  eject- 
ment suit  by  the  devisees  of  one  N.  B.  Mc- 
Carty brought  November  17,  1911,  by  bill  to 
chancery  court  in  Unicoi  county,  Tenn., 
against  the  defendant,  Carolina  Lumber  Com- 
pany, to  recover  a  large  boundary  of  moun- 
tain land  alleged  to  be  situated  In  Unicoi  ■ 
county,  Tenn.,  adjoining  the  line  between 
the  states  of  Tennessee  and  North  Carolina ; 
also  to  enjoin  the  defendant  from  commit- 
ting acts  of  trespass  and  waste  on  said  land. 
Service  of  process  was  made  by  a  Tennessee 
officer  upon  an  agent  or  employ^  of  the  de- 
fendant, and  the  defendant  made  a  special 
appearance  and  filed  two  special  pleas: 
First,  denying  the  court's  Jurisdiction  over 
the  defendant,  on  the  ground  that  process 
had  been  served  by  a  Tennessee  officer  in  the 
state  of  North  Carolina;  and,  second,  deny- 
ing the  Jurisdiction  of  the  court  over  the 
subject-matter  on  the  ground  that  the  lands 
sued  for  are  located,  not  In  the  state  of  Ten- 
nessee, but  in  the  state  of  North  Carolina. 
No  Issue  is  made  upon  the  complainants'  ti- 
tle. They  have,  however,  deralgned  title 
from  certain  Tennessee  grants,  with  inter- 
mediate conveyances  down  to  themselves. 
The  sole  issue  in  the  case  as  now  presented 
is  one  of  fact,  to  wit,  the  true  location  of 
the  state  line  between  Tennessee  and  North 
Carolina  fixing  the  boundary  between  the 
lands  of  the  complainants  and  the  defend- 
ant Each  party  ccmtends  for  a  different 
location  of  this  line,  the  one  claimed  by  com- 
plainants being  referred  to  as  the  "water 
shed"  line,  running  about  a  mile  or  more  east 
of  the  Une  insisted  on  by  the  defendant, 
known  as  the  Une  surveyed  and  located  by 
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the  North  Carolina  eommlssionerB  In  1790. 
Large  volumee  of  evidence  have  been  taken 
upon  this  Issue,  which  has  been  thoroughly 
considered  by  the  court,  but  It  would  be  too 
tedious  to  recite  all  of  its  details  in  this 
opinion.  Therefore  we  will  content  ourselves 
by  stating  the  most  material  and  controlling 
facts  which  are  determinative  of  this  issue. 

The  act  of  1789  (diapter  S)  of  North  Car- 
olina, ceding  its  western  territory  to  the 
United  States,  the  deed  made  pursuant  there- 
to, and  the  ConsUtution  of  Tennessee  adopt- 
ed in  1796  (article  11,  {  32),  upon  which  this 
western  territory  so  ceded  by  North  Carolina 
to  the  United  States  was  admitted  to  the 
Union  as  the  state  of  Tennessee,  all  agree  in 
their  descriptions  of  that  boundary  line  be- 
tween North  Carolina  and  this  ceded  terri- 
tory, now  the  state  of  Tennessee,  as  follows: 

"Beginning  on  the  extreme  height  of  the 
Stone  Mountain,  at  the  place  where  the  Vir- 
ginia line  intersects  it,  running  thence  along  the 
extreme  height  of  said  mountain,  to  the  place 
where  Wautaugo  river  breaks  through  it ;  thence 
a  direct  eonrse  to  the  top  of  the  Yellow  Moun- 
tain where  Bright'a  road  crosses  the  same; 
thence  along  the  ridge  of  said  mountain  between 
the  waters  of  Doe  river  and  the  waters  of 
Rock  creek,  to  the  place  where  the  rond  crosses 
the  Iron  Monntain,  from  thence  along  the 
extreme  height  of  said  mountain,  to  where  the 
Nolachuokti  river  runt  through  the  game,  thence 
to  the  top  of  the  Bald  Mountain ;  thence  along 
the  extreme  height  of  the  said  mountain  to  the 
Painted  Rock,  on  IVench  Broad  river;  thence 
along  the  highest  ridge  of  said  mountain,  to  the 
place  where  it  is  called  the  Great  Iron  or  Smoky 
Mountain ;  thence  along  the  extreme  height  of 
the  said  mountain,  to  the  place  where  it  is  call- 
ed the  Unicoy  or  Unaka  Mountain,  between  the 
Indian  towns  of  Cowee  and  Old  Chota ;  thence 
along  the  main  ridge  of  the  said  mountain,  to 
the  southern  boundary  of  this  state." 

The  particular  part  or  call  of  this  bound- 
ary line  Involved  in  this  case  Is  the  line 
from  the  top  of  Iron  Mountain  where  the 
Tfolachuckv  river  runs  through  the  tame  to 
the  top  of  Bald  Mountain. 

In  1796,  soon  after  the  state  of  Tennessee 
was  admitted  to  the  Union,  North  Carolina 
passed  an  act  (Laws  1796,  c.  18)  providing 
for  accurately  and  distinctly  running,  mark- 
ing, and  permanently  establishing  the  bound- 
ary line  between  these  states,  and  named 
Joseph  McDowell,  Mnssendlne  Matthews,  and 
David  Vance  as  commissioners  to  meet  com- 
missioners to  be  appointed  by  the  state  of 
Tennessee  for  that  purpose  and  directed 
them,  in  conjunction  with  said  Tennessee 
commissioners,  to  fix  and  permanently  es- 
tablish the  boundary  line  between  the  two 
states,  and  the  same  to  mark  and  ascertain 
as  distinctly  as  possible  agreeable  to  the 
true  intent  and  meaning  of  the  Cession  Act 
aforesaid,  and  to  cause  an  accurate  plot  or 
plan  of  the  boundary  line  to  be  made  specify- 
ing courses,  distances,  natural  and  artificial 
marks,  and  return  the  same  to  the  next 
General  Assembly  to  be  preserved  among  the 
archives  of  the  state.  It  was  also  directed 
that  a  copy  of  this  act  be  certified  to  the 
Governor  of  the  state  of  Tennessee,  with  re- 
quest that  she  appoint  commissioners  for  a 


like  purpose,  and  then  provided  that  If  It 
should  so  happen  that  the  state  of  Itemessee 
should  fall  to  appoint  commissioners,  or  such 
commissioners  after  appointmemt  should  tail 
or  refuse  to  act  with  the  North  Carolina 
commissioners,  the  latter  were  authMlzed, 
«npowered,  and  required  singly  and  by  them- 
selves to  proceed  to  take  all  such  measures 
as  under  the  laws  and  Constitution  of  the 
state  and  of  the  United  States  may  be  taken 
or  had  for  effecting  the  purposes  intend- 
ed by  this  act  It  further  provided  that  the 
state  o;f  North  Carolina  wonld  at  all  times 
rati^  and  be  bound  by  the  actlcm  of  these 
commissioners.  It  does  not  appear  that  Ten- 
nessee took  any  action  in  this  matter.  On 
May  22,  1799,  the  North  Carolina  commis- 
sioners undertook  the  location  of  this  bound- 
ary Une,  and  on  October  16,  1799,  certified 
and  reported  their  action  to  North  Carolina. 
They  did  not  run  and  locate  the  entire 
boundary  line.  They  began  at  the  Virginia 
line  as  directed,  and  ran  the  line  to  the  top 
of  a  high  pinnacle  of  the  Smoky  Mountain 
beyond  the  French  Broad  river,  where  they 
stopped.  On  December  30,  1802,  Governor 
Roane  of  Tennessee  by  letter  requested  of 
Governor  James  Turner  of  North  Carolina 
to  certify  for  Tennessee's  use,  a  copy  of  the 
report  and  plot  of  the  North  Carolina  com- 
missioners, showing  the  location  and  calls 
of  this  Une.  This  request  was  compiled  with, 
and  the  secretary  of  state  of  North  Carolina, 
on  July  10,  1803,  certified  such  a  ccqpy  and 
It  appears  to  have  been  transmitted  to  the 
Governor  of  Tennessee  and  filed  with  her 
secretary  of  state.  The  copy  of  this  report 
and  map,  appearing  in  this  record,  is  certified 
from  the  Tennessee  archives. 

No  act  of  the  Legislature  of  either  state 
appears  ratifying  this  action  of  the  com- 
missioners, but  on  November  4,  1805,  the 
Tennessee  legislature  passed  an  act  (Laws 
1805,  c.  47),  reciting  that  it  was  believed 
that  the  North  Carolina  commissioners  in 
running  said  line  bad  left  the  main  Bald 
Mountain  and  took  a  ridge  running  west- 
wardly  to  the  lower  Painted  Rock  on  French 
Broad  river,  contrary  to  the  true  intent  and 
meaning  of  the  Cession  Act,  and  appointing 
certain  commissioners  to  meet  commission- 
ers of  the  state  of  North  Carolina  thereafter 
to  be  appointed  to  re-nin  or  locate  that 
part  of  the  boundary  line  and  directing  a  re- 
port of  their  action  to  be  made  to  the  next 
succeeding  Legislature.  No  action  appears 
to  have  been  taken  under  this  act  either  by 
North  Carolina  or  by  the  Tennessee  commis- 
sioners thereby  appointed.  The  part  of  the 
line  there  Indicated  did  not  Involve  that  part 
of  the  Une  now  In  dispute  In  this  case. 

In  1819  North  Canrilna  passed  an  act  au- 
thorizing the  Governor  to  appoint  three  com- 
missioners to  meet  Uke  commissioners  to  be 
appointed  by  the  state  of  Tennessee  to  settle, 
and  run  and  mark  the  boundary  between  the 
the  states  agreeably  to  the  true  Intent  and 
meaning  of  the  Cession  Act  aod^directiqg  the 

Digitized  by 


ooQie 


Ttenn^ 


Mccarty  t.  cabouna  lumbeb  co. 


911 


Governor  to  give  itotloe  thereof  to  the  GoTer- 
nor  of  the  state  of  Tennessee,  and  request 
the  appointment  of  commissioners  on  the 
part  of  that  state,  and  by  another  section 
of  the  act  It  was  provided  that  if  for  any 
rea;son  Tennessee  failed  to  appoint  such  com- 
missioners or  having  appointed  them,  they 
should  neglect  or  refuse  to  act,  the  commis- 
sioners appointed  under  that  act  on  behalf  of 
North  Carolina  were  authorized  and  required 
to  proceed  In  running  and  marldng  said  line 
from  the  Smoky  Mountains  where  the  line 
terminated,  which  was  run  in  1799,  under 
the  direction  of  McDowell,  Matthews,  and 
Vance,  commissioners,  etc,  and  that  aald 
commissioners  should  cause  an  accurate  plan 
of  said  boundary  line  to  be  made,  specifying 
courses  and  distances,  natural  and  artificial 
marks  thereof,  and  return  the  same  to  the 
General  Assembly  of  the  state.  In  response 
to  this  act  Tennessee  on  July  26,  1820,  passed 
an  act  (Laws  1820,  c.  22)  authorizing  the 
Governor  of  this  state  to  appoint  three 
commissioners  to  meet  the  North  Carolina 
commissioners  to  settle,  run,  and  re-mark 
the  boundary  line  between  the  states,  agree- 
ably to  the  true  intent  and  meaning  of  the 
Cession  Act,  and  further  providing  that 
whatsoever  the  commissioners  or  a  majority 
of  those  of  each  state  shall  do  in  the  prem- 
ises shall  be  binding  on  this  state.  The  com- 
missioners were  accordingly  appointed  and 
on  August  31,  1821,  reported  that  they  bad 
met  with  the  commissioners  from  North 
Carolina  to  settle,  run  and  mark  the  dividing 
line  between  the  two  states,  from  the  termi- 
nation of  the  line  run  by  McDowell,  Vance, 
and  Matthews  in  1790,  to  the  southern  bound- 
ary of  said  states,  and  that  they  had  run 
and  marked  said  dividing  line  as  directed 
and  returned  with  their  report  a  plot  or 
map  of  the  llne^  A  similar  report  was  made 
to  North  Carolina  by  her  commissioners,  and 
the  reports  were  submitted  by  the  Governors 
of  the  respective  states  to  their  Legislatures 
and  each  state  by  an  act  of  her  Legislature 
of  1821,  ratified  and  confirmed  the  action  of 
this  joint  commission.  This  action  by  the 
commissioners  expressly  recognized  the  line 
previously  run  frcan  the  Virginia  line  to  the 
top  of  Smoky  Mountain  by  McDowell,  Mat- 
thews, and  Vance  in  1790,  and  limited  their 
work  to  extending  the  boundary  line  from 
that  point  to  the  Georgia  line  as  the  south- 
ern boundary  line  of  North  Carolina  and 
Tennessee,  and  it  would  seem  that  the  North 
Carolina  and  Tennessee  Legislatures  by 
adopting  and  confirming  their  action  likewise 
recognized  the  line  of  1799,  but  nothing  af- 
firmative on  that  subject  appears  in  the  act. 
However,  on  September  21,  1832,  the  Ten- 
nessee Legislature  adopted  a  Joint  resolu- 
tion (liaws  1832,  p.  68)  referring  to  the 
previous  act  of  the  Tennessee  Legislature 
of  November  4,  1805,  in  regard  to  that 
part  of  the  line  of  1790,  from  the  top  of 
Bald  Moimtain  to  the  Painted  Rock  on 
Frencb    Broad    river    and    authorized    the 


Governor  to  open  corriespondenoe  with  the 
Governor  of  North  Carolina  upon  the  pro- 
priety of  appointing  commissioners  on  the 
part  of  each  state  to  run  and  mark  said 
line  according  to  the  true  intent  and  mean- 
ing of  the  Cession  Act.  Nothing  appears  in 
this  record  as  to  any  action  taken  under  that 
resolution.  It  does  appear,  however,  that  at 
various  dates  from  1831  to  1847  the  state 
of  Tennessee  made  a  considerable  number  of 
grants  of  land  along  this  1799  line  making  It 
the  boundary  of  said  grants  including  the 
part  of  the  line  in  dispute  in  this  cas^,  and 
also  that  part  of  the  Une  mentioned  by  the 
act  of  1805,  and  the  resolution  of  1832  above 
recited.  Nearly  all  of  these  lands  along  this 
Une,  from  the  top  of  Bald  Mountain  to  the 
French  Broad  river,  were  entered  by,  and 
granted  to,  a  former  member  of  this  court, 
Judge  Jacob  Peck,  and  members  of  his  family. 
He  was  a  resident  of  Jeffersoo  county,  in  the 
Eastern  division  of  the  state,  an  eminent 
land  lawyer,  and  evidently  thoroughly  famil- 
iar with  the  existence  and  history  of  this 
state  Une.  In  1881  North  Carolina  passed  an 
act  (Laws  1881,  c.  847)  authorizing  the  Gov- 
ernor of  that  state  to  appoint  a  competent 
commissioner  to  act  with  surveyors  or  com- 
missioners appointed  or  to  be  appointed  by 
any  of  the  contiguous  states  Including  Ten- 
nessee to  re-run  and  re-mark  by  some  perma- 
nent monument  at  convenient  intervals  not 
greater  than  five  miles  the  boundary  lines  be- 
tween that  state  and  any  of  said  contiguous 
statea  It  also  provided  that  if  such  commis- 
sioners disagreed,  the  Governor  was  author- 
ized to  appoint  arbitrators  to  settle  their  dis- 
agreements, and  directed  a  report  of  their 
action  to  the  General  Assembly  of  the  state. 

Tennessee  in  1885  passed  an  act  (chapter 
80)  appointing  three  oommissioners,  WUllam 
E.  Tllson,  Frank  H.  Hannum,  and  David 
White  of  Unicoi  county,  to  act  in  conjunction 
with  the  commissioners  of  the  state  of  North 
Carolina,  who  should  run  and  mark  the 
state  line  between  said  states,  comm«icing 
on  the  Iron  Mountain  at  the  Indian  Grave 
Gap  and  run  the  same  to  the  i)oint  where 
the  Jonesboro  and  AshevUle,  North  Carolina, 
road  passes  through  the  Bald  Mountain. 
This  section  of  the  line  embraced  that  part 
now  in  dispute  in  this  case.  It  further  pro- 
vided that  said  commissioners  should  ascer- 
tain the  true  Une  between  said  states,  be- 
tween said  points,  and  mark  the  same  as 
was  provided  to  be  done  by  the  commission- 
ers of  both  states  when  the  tame  was  Uut 
done.  Here  is  a  recognition  of  the  former 
siurvey. 

It  seems  tliat  the  Obvemor  of  North  Cai*- 
ollna  appointed  a  commission  headed  by  J. 
M.  Gudger  to  meet  this  commission,  and  to 
run  this  line.  In  1886  they  did  meet  and 
run  tlie  Ilne^  but  when  they  came  to  that 
part  now  in  controversy,  the  North  Carolina 
commissioners  insisted  on  re-running  and 
re-marking  the  line  as  run  by  the  North  Oar- 
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ollna  coitunlastoneTS  in  1799,  and  attempted 
to  do  that  while  the  commlasloners  for  Ten- 
nessee Insisted  that  the  true  line  according  to 
the  meaning  and  Intent  of  the  Cession  Act 
should  run  by  what  Is  designated  In  this  rec- 
ord as  the  "watershed  line,"  and  they  did 
run  and  mark  such  a  line,  and  it  is  that  line 
which  1b  now  insisted  on  by  the  complainants 
as  the  true  line  between  the  state  of  Ten- 
nessee and  North  Caroltna,  and  the  true 
boundary  line  of  the  land  sued  for  in  this 
case.  In  ot^er  particulars  and  parts  of  the 
line  so  run  by  these  commissioners  there 
seems  to  have  been  no  disagreement.  The 
North  Carolina  commissioner  rei>orted  his  ac- 
tion to  the  Governor  of  North  Carolina,  to- 
gether with  the  disagreement  of  the  Ten- 
nessee commissioners  and  their  action  In 
running  this  so-called  watershed  line,  but  it 
does  not  api>ear  that  the  Tennessee  commis- 
sioners made  any  report  of  their  actioil,  and 
no  action  by  either  the  state  of  Tennessee  or 
of  North  Carolina  appears  to  have  been  tak- 
en on  these  surveys.  On  March  11,  1889, 
North  Carolina  passed  another  act  author- 
izing the  Gtovernor  to  appoint  commissioners 
to  re-run  and  re-mark  the  line  between  that 
state  and  contiguous  states,  Including  Ten- 
nessee, but  no  action  seems  to  have  been  tak- 
en under  this  act,  either  by  Tennessee  or  by 
the  Governor  or  commissioners  of  North  Cat^ 
ollna.  In  1908,  North  Carolina  brought  a 
suit  against  Tennessee  in  the  Supreme  Court 
of  the  United  States  to  settle  disputes  which 
had  arisen  between  the  states,  or  citizens 
thereof,  over  the  true  location  of  certain 
parts  of  the  line  run  and  fixed  by  the  com- 
missioners in  1821.  The  results  of  that  suit 
are  shown  by  the  report  of  the  action  of  the 
court  In  North  Carolina  v.  State  of  Tennes- 
see, 285  U.  S.  1,  35  Sup.  Ct  8,  59  L.  Ed.  97, 
hereinafter  referred  to.  Thla  litigation  wa? 
Immediately  induced  by  previous  suits  be- 
tween citizens  of  the  states  over  conflicting 
grants  of  the  same  lands  by  the  two  states ; 
the  result  of  which,  by  the  judgment  of  the 
United  States  Circuit  Court  of  Appeals  at 
Cincinnati,  are  reported  in  the  cases  of  Beld- 
ing  V.  Hebard,  103  Fed.  523,  48  C.  C.  A.  296, 
and  Stevenson  v.  Fain,  116  Fed.  147,  53  C. 
C.  A.  467. 

'  Reverting  now  to  the  action  of  the  North 
Carolina  commissioners  in  1799  affecting  the 
particular  part  of  the  state  line  involved  in 
this  controversy,  we  find  that  the  Iron  Moun- 
tain referred  to  In  the  Cession  Act  ends  at 
its  south  or  southwestern  extremity  rather 
abruptly,  where  the  Nolachucky  river  runs 
through  it ;  but  the  rlrer,  in  cutting  through 
the  body  of  the  mountain,  passes  through  a 
gorge  by  a  tortuous  course  of  about  8  miles 
in  length,  and  in  a  direct  line  probably  2  or 
3  miles.  On  the  opposite  side  of  the  river, 
and  generally  speaking  parallel  thereto,'  is 
a  range  of  mountains  running  in  a  general 
east  and  west  course,  the  eastern  part  of 
which  is  known  as  Flat  Top  Mountain  and 


( the  western  part  as  No  Buslneas  Ridge  or 
Mountain,  the  two  being  connected  by  a  low« 
er  ridge,  making  a  rather  decided  gap  be- 
tween; then  going  southward,  or  southwest- 
ward,  there  intervenes  a  valley  or  depres- 
sion between  this  mountain  range  and  the 
next,  known  as  Bald  Mountain,  on  which 
are  two  distinct  and  prominent  peaks,  known 
as  the  "Little  Bald"  and  the  "Big  Bald" 
Mountains.  From  the  eastward,  leading  up 
to  these  peaks,  is  a  ridge  locally  known  as 
"Chestnut  Ridge,"  running  somewhat  paral- 
lel to  the  Flat  Top  Mountain.  Between 
these  two  mountains.  Flat  Top  and  Chestnut 
Ridge,  Ues  the  valley  or  depressloil  above 
mentioned,  locally  known  as  "Coxe's  Cove." 
In  this  valley  or  cove  there  is  a  divide  or 
watershed,  from  which  the  waters  flow  east- 
ward by  Big  creek  and  westward  by  Granny 
liCwis  creek  and  Splvey  creek;  but  from 
both  sides  of  this  divide  the  waters  ulti- 
mately flow  westwardly  into  the  Nolachucky 
river,  and  eastwardly  Into  the  same  river, 
called,  however,  in  North  Carolina,  the  "Toe 
river."  In  other  words,  the  waters  of  Big 
creek  flow  eastwardly  around  the  Flat  Top 
Mountain  into  the  Toe  river,  while  the  wa- 
ters of  Granny  Lewis  creek  and  Splvey  cre^ 
flow  westward  around  No  Business  Ridge  or 
Mountain,  into  the  Nolachucky  river.  There 
is  one  point  on  the  summit  and  for  some  dis- 
tance down  the  face  of  the  Iron  Moimtain 
from  which,  looking  southward,  the  Little 
and  Big  Bald  Mountains  or  peaks  can  be 
seen  at  a  distance  of  from  6  to  8  miles ;  the 
Little  Bald  being  the  nearer  by  a  couple  of 
miles.  There  is  about  500  feet  difference  in 
the  elevation  of  these  mountains,  the  Big 
Bald  being  the  higher ;  but  looking  from  the 
point  referred  to  on  the  Iron  Mountain  the 
Little  Bald  Mountain,  owing  to  its  nearer 
situation,  appears  to  be  the  higher  and  more 
prominent  The  two  are  connected  by  a 
high  ridge  of  the  Bald  Mountain  range. 
From  the  point  on  the  Iron  Mountain  refer- 
red to,  the  Big  Bald  is  about  10  degrees  fur- 
ther west  than  the  Little  Bald.  When  the 
commissioners  had  run  the  line  to  the  south- 
western end  of  the  Iron  Mountain  to  the 
point  above  referred  to  where  they  could 
sight  these  peaks  of  the  Bald  Mountains 
through  the  gap  between  the  Flat  Top  and 
No  Business  Mountain,  the  calls  of  their 
lines  are  as  follows: 

"Call  572:   South  10  west  28  poles  descending. 

"Can  573:  South  23  west  ddJcendlngthe  Iron 
Mountain  crossing  Nolachucky  at  220  poles 
at  tile  mouth  of  a  laurelly  branch;  then  part- 
ly up  said  branch  and  partiy  on  the  spurs 
of  the  mountain  to  the  top  of  a  high  mountain ; 
then  crossing  Devils  creek  at  the  distance  of 
lj230  poles,  one  oOntinuisg  laurel  thicket  from 
Noladmcky  to  this  place,  whole  distances  of 
4  miles  133  poles  to  the.  top  of  Little  Bald 
Mountain. 

"Call  574:  South  49  west,  2  miles  to  the  top 
of  Big  3ald." 

The  line  in  dispute  in  this  case  la  call  Na 
678  from  the  Iron  Mountain  where  the  Nola- 
cbudiy  river  runs-  thcougb  the  same  to  the 
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t<9  Of  the  BtM  Itountttin,  as  defined  In  tbe 
CesBion  Act,  and  to  the  top  of  Little  Bald 
Mountain,  as  described  In  the  commissioners' 
report  This  Une  crosses  Nolachncky  river 
at  tbe  mouth  of  a  lanrelly  branch  as  named 
by  the  cmnmissloners,  now  called  Devils 
creek,  and,  as  shown  by  a  diary  kept  by  the 
commissioners,  was  called  at  that  time  the 
Devils  Aise,  but  the  commlBsloners  evidently 
decided  to  give  it  the  more  polite  name  of  a 
lanrelly  brandi.  Onils  l»tinch  or  creek  rises 
at  the  foot  of  the  ridge  connecting  Flat  Top 
and  No  Business  Mountains,  and  flows  north- 
ward through  a  rough  narrow  gorge  into  the 
Kolachucky  river,  wltb  a  namber  of  q;iars 
or  ridges  projecting  along  the  way  from  both 
sides.  This  line  called  for  by  the  commis- 
sioners runs  in  a  general  course  up  this  gorge 
along  and  across  Devils  creek,  crosses  the 
ridge  or  gap  between  Flat  Top  and  No  Bnsl- 
ness  Mountains ;  then  crosses  the  Ooxe's  Ciove 
depressim,  running  very  near  the  head  spring 
of  Granny  Lewis  creek,  and  crosses  the  head- 
waters of  Bplvey  creek,  called  by  the  com- 
missioners Devils  creek;  thence  ascending 
a  ridge  of  the  Bald  Mountain  to  the  top  of 
tbe  Little  Bald  Mountain.  Hence  it  will  be 
seen  that  it  does  not  follow  any  watershed. 

The  Tennessee  commissioners  in  1886,  in- 
stead of  re-running  this  call  of  the  North 
Carolina  commissioners  of  1799,  conceived  the 
idea  that  the  true  line  called  for  by  the  Ces- 
sion Act  required  them  to  find  and  follow  a 
watershed  from  the  Nolachucky  river  where 
It  runs  through  the  Iron  Mountain  to  the 
top  of  tbe  Bald  Mountain,  and  in  order  to  do 
this  they  left  the  top  of  the  Iron  Mountain 
at  a  point  somewhat  northeast  of  the  point 
where  the  North  Carolina  commissioners  had 
left  it  and  pursued  a  ridge  running  south- 
ward from  that  point  towards  the  Nola- 
chncky river,  and  crossed  the  river  from  that 
point  by  a  line  to  an  opposite  ridge  of  the 
Flat  Top  Mountain;  followed  this  ridge  to 
the  snmmlt  of  Flat  Top;  descended  Flat  Top 
to  the  low  divide  or  watershed  above  refer- 
red to  in  Coxe's  Cove ;  followed  that  to  tbe 
Chestnut  ridge,  ascended  tbe  same  to  a  point 
which  is  denominated  Rocky  Knob  or  Big 
Rock,  and  then  followed  the  top  of  this  ridge 
to  tbe  summit  of  Little  Bald  Mountain,  and 
there  met  the  Une  of  the  North  Carolina 
commissioners.  They  marked  this  watershed 
Une  as  tbe  trne  state  lin&  As  stated  above. 
Captain  Gndger,  the  commissioner  of  North 
Carolina  at  that  time,  undertook  to  follow 
and  mark  the  line  as  run  by  the  North  Caro- 
lina commissioners  in  1799,  and,  as  hereinbe- 
fore stated,  these  are  the  two  lines  which 
beget  this  present  controversy. 

The  complainants  object  to  the  1799  line 
principally  upon  tbe  ground  that  it  does  not 
follow  tbe  watershed,  but  they  attack  It  also 
on  tbe  ground  that  the  course  called  for  by 
tbe  commissioners  Is  not  the  correct  course, 
allowing  what  they  assert  to  be  the  proper 
variation,  and  that  tbe  distance  called  for, 
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4  miles  and  183  poles  from  fbe  Nolacbjicky 
river,  is  Incorrect,  In  that  the  true  distance 
la  about  6  miles.  They  have  procured  and 
Introduced  in  evidence  tbe  field  notes  of  tbe 
surveyors  running  this  line  in  1799  and  the 
diary  kept  by  one  of  the  company,  showing 
that  this  territory  was  exceedingly  rough  and 
offered  great  difficulties  in  passing  through 
It,  and  that  instead  of  surveying  tbe  straight 
line  called  for  they  surveyed  a  crooked  Une 
of  many  calls  over  sncb  territory  as  was 
passable,  and  afterwards  reduced  that  sur- 
vey to  a  straight  line,  and  assert  that  in  this 
reduction  to  a  straight  Une  they  missed  both 
tbe  true  course  and  distance  of  it  It  is  ap- 
parent from  tbe  weight  of  this  evidence  that 
they  did  make  a  mistake,  and  a  considerable 
mistake,  in  the  distance.  It  does  not  so  clear- 
ly appear  that  the  course  was  mistaken.  It 
Is  now  nm  with  a  variation  of  5  degrees  and 
SO  minutes,  to  wit :  On  the  call  of  south  28* 
30*  west,  whereas  the  complainants  and  their 
witnesses  say  that  it  should  be  run  on  a  va- 
riation of  only  4  degrees  and  SO  minutes,  and 
from  their  assumed  point  of  departure  from 
the  end  of  Iron  Mountain  that  it  can  only  be 
run  on  a  course  at  present  of  South  32° 
west.  This  variance,  however,  is  produced 
entirely  by  a  change  of  the  starting  point 
from  tbe  face  of  Iron  Mountain.  It  Is  pos- 
sible that  the  course  called  for  by  these  com- 
missioners of  south  23*  west  is  mistaken  by 
a  degree,  and  should  have  been  south  24° 
west,  which  can  easily  be  accounted  for  by 
tbe  mistake  made  In  their  measurement  of 
distance  in  calculating  tbe  course  of  a  stroigbt 
line.  Tbe  resultant  of  their  zigzag  survey 
of  4  miles  and  133  poles,  and  a  like  survey  of 
a  distance  of  practically  6  miles,  would  evi- 
dently show  sonte  considerable  difference  in 
the  course  indicated.  This  of  course  is  mere- 
ly conjectural.  They  could  have  made  tbe 
course  certain  by  sighting  direct  and  re- 
verse from  one  mountain  to  tbe  other.  How-  ' 
ever  this  may  be,  we  regard  it  as  utterly  Ira- 
material,  as  a  mistake  in  both  conrse  and 
distance  is  easily  corrected  by  tbe  call  from 
one  mountain  to  the  other,  both  of  which 
are  permanent  in  their  location,  and  very 
prominent  and  well  known.  That  will,  of 
course,  control  the  calls  for  course  and  dis- 
tance. The  only  element  of  doubt  If  doubt 
there  could  be,  on  this  point  is  to  determine 
the  exact  point  on  the  Iron  Mountain  from 
which  they  began  this  line.  That  has  been 
reduced,  however,  to  a  practical  certainty 
by  the  engineers  and  surveyors  Introduced  by 
the  defendant  in  this  case.  The  discrepan- 
cies shown  by  the  witnesses  of  tbe  com- 
plainants have  been  begotten  not  in  tbe  ef- 
fort to  relocate  and  survey  this  line  of  the 
commissioners  of  1799,  but  in  the  effort  to 
locate  and  survey  what  they  now  conceive  to 
be  the  line  which  those  commissioners  should 
have  located  and  surveyed,  and  in  doing  that 
they  have  assumed  an  entirely  different  point 
of  departure  from  the  end  of  the  Iron  Moun- 
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tain.  That,  of  course,  can  easily  be  done 
when  the  end  of  the  mountain,  generally 
speaking,  covers  a  width  or  distance  of  2  or 
3  or  more  mUes.  ' 

[1]  The  real  Issue  in  this  case  is  where  the 
state  line  it,  not  where  It  ought  to  be.  This 
court  has  no  Jurisdiction  or  power  to  estab- 
lish a  line  between  these  statea  Neither 
state  Is  a  party  to  this  suit  Such  a  line 
must  be  established  either  by  compact  of  the 
sovereign  states  themselves  (Poole  v.  Flee- 
ter, 11  Pet.  185,  9  K  Ed.  680;  Rhode  Island 
v.  Massachusetts,  12  Pet.  667,  9  L.  Ed.  1233), 
or,  If  by  Judicial  proceedings,  then  by  decree 
of  the  United  States  Supreme  Court  That 
court,  by  a  provision  of  the  United  States 
Constitution  (article  3,  i  2),  has  original  and 
exclusive  Jurisdiction  over  such  an  issue. 
Virginia  v.  Tenn.,  148  U.  S.  503,  13  Sup.  Ct 
728,  87  tu  Ed.  537.  But  this  court  in  the 
suit  of  private  parties  may  fix  and  adjudge 
the  actual  location  of  a  line  as  affecting  the 
boundaries  of  their  lands.  The  chief  conten- 
tion of  the  complainants  is  that  what  they 
call  the  watershed  line  is  the  one  intended 
by  the  Cession  Act  of  1789,  and  in  support  of 
that  they  quote  from  the  opinion  of  Judge 
liurton  in  the  case  of  Beldlng  v.  Hebard,  103 
Fed.  523,  43  C.  0.  A.  296,  to  this  effect: 

"The  Intention  of  the  North  Carolina  Cession 
Act  of  1789  was  to  make  the  crest  of  the  great 
mountain  ranges  extending  across  the  state  of 
North  Carolina  in  a  southwestwardly  direction 
the  boundary  line  of  the  ceded  territory.  This 
is  most  evident  from  even  a  casual  reading  of 
the  boundary  line  therein  described." 

While  this  la  generally  true  there  are  many 
notable  exceptions.  It  is  a  physical  impos- 
sibility to  find  a  continuous  watershed  line 
along  the  calls  given  in  the  Cession  Act  of 
1789.  The  mountains  along  this  line  are 
broken  and  separated  by  tbe  passage  from 
east  to  west  through  them  of  various  water 
courses,  some  of  which  are  the  Wautauga, 
the  Nolacbucky,  the  French  Broad,  the  Big 
Pigeon,  the  Little  Tennessee,  and  the  Hia- 
wassee  rivers.  At  each  of  these  breaks  not 
only  the  continuity  of  the  watershed  is  de- 
stroyed, but  numerous  subsidiary  and  lateral 
watersheds  into  these  several  streams  on  both 
sides  are  found.  So  that  In  attempting  to 
find  a  watershed  line  from  one  of  these 
streams  to  the  next,  it  would  open  the  ques- 
tion to  discretion  and  Judgment  as  to  what 
one  should  be  followed  leading  up  from  the 
water  course  to  the  main  top  or  extreme 
height  of  the  adjoining  mountains. 

[2]  The  Tennessee  commissioners  in  1886 
showed  considerable  ingenuity  in  finding  the 
watersheds  followed  on  their  line,  but  others, 
both  to  the  east  and  west  of  It,  can  be  found. 
The  United  States  Geological  Survey  of  this 
district  followed  and  indicated  the  same  line 
as  the  boundary  line  between  these  states, 
and  the  same  is  so  shown  on  their  maps.  Up- 
on this  fact  the  complainants  largely  rely  to 
establish  this  as  the  correct  line,  but  the  Geo- 
logical Survey  was  without  authority  In  this 
matter,  and  did  not  undertake  to  establish. 


but  merely  to  represent,  what  they  gathered 
from  local  information  to  be  the  state  line. 
They  evidently  procured  their  information 
from  Tennessee  claimants  as  their  survey 
was  made  subsequent  to  the  action  of  tlie 
Tennessee  commissioners  in  1886. 

As  was  said  by  the  Supreme  Conrt  of  the 
United  States  in  the  case  of  North  Carolina 
V.  Tennessee,  235  U.  S.  1.  SS  Sap.  Ct  8,  59 
L.  Ed.  97: 

"The  Cession  Act  is  very  general  and  neces- 
sarily demanded  definition  to  satisfy  the  re- 
quirements of  a  boundary  line,  a  line  not  only 
neceBsary  to  mark  private  property  but  political 
jurisdiction." 

In  defining  this  boundary  by  running,  loca^ 
Ing,  and  marking  the  same  on  the  ground  a 
large  degree  of  discretion  and  Judgment  must 
necessarily  have  been  delegated  to  the  com- 
missioners appointed  for  that  purpose,  and  it 
appears  from  their  action  that  they  did  not 
interpret  the  Cession  Act  to  hold  them  with 
absolute  strictness  to  the  watershed  line,  as 
la  evidenced  by  the  line  as  found  and  fixed 
by  the  Circuit  Court  of  Appeals  at  Cincin- 
nati, in  the  case  of  Stevenson  v.  Fain,  116 
Fed.  147,  53  C.  C.  A.  467,  supra,  and  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  North  Carolina  v.  Tennessee,  2.Sa  V. 
S.  1,  36  Sap.  Ct  8.  59  L.  Ed.  97. 

By  the  way,  the  line  which  was  in  contro- 
versy in  the  case  of  Beldlng  v.  Hebard,  103 
Fed.  623,  43  C.  C.  A.  296,  which  the  Circuit 
Court  of  Appeals  found  to  ran  with  the  wa- 
tershed, the  Supreme  Court  in  this  case  ot 
North  Carolina  against  Tennessee,  largely 
on  newly  discovered  evidence,  rejected,  and 
found  the  true  line  to  be  the  Slick  Badk.  line, 
not  the  watershed  line. 

Another  notable  departure  by  the  commis- 
sioners of  1821  from  the  watershed  line  was 
the  last  line  running  from  the  101-mile  tree 
a  due  south  course,  crossing  the  Hiawassee 
river  and  extending  on  the  same  course  to  the 
Georgia  line,  in  all  about  15  or  16  miles, 
without  regard  to  the  watershed,  thereby  lo- 
cating in  Tennessee,  which  otherwise  would 
have  been  located  in  North  Carolina,  the 
present  very  rich  Ducktown  copper  district 
The  Legislatures  of  both  states  in  1821  gave 
sanction  to  this  construction  of  the  Cession 
Act  by  the  commissioners  by  passing  acts 
ratifying  and  adopting  the  line  as  run. 

[3]  In  our  opinion  the  commissioners  ot 
1799  correctly  interpreted  the  call  of  the  Ces- 
sion Act,  to  wit:  From  the  end  of  the  Iron 
Mountain  where  the  Nolachucky  river  runs 
through  the  same  to  the  top  of  Bald  Moun- 
tain. This  call  would  Indicate  a  straight  line 
from  the  one  point  to  the  other. 

In  view  of  tills  fact  the  point  of  departure 
from  the  Iron  Mountain  selected  by  tbem 
from  which  they  could  see  the  two  peaks  of 
the  Bald  Mountains,  Little  and  Big,  was  the 
proper,  if  not  the  only,  one  to  be  selected. 
Some  question  might  have  arisen  as  to  whlcb 
peak  of  the  Bald  Mountain  was  intended  as 
the  other  terminus  of  this  line. 

In  November,  1796,  Nortji  Carolina  grant- 
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ed  to  Jno.  O.  Blount  a  large  botuadair  of  land 
containing  some  320,000  acres,  whldi  was  in- 
tended to  be  bounded  by  tbe  state  Une  along 
tbls  conrae,  and  in  snrreylng  tbe  boundaries 
of  tbat  grant  from  tbe  soutb  to  the  northeast- 
ward, the  surveyor  ran  and  located  the  line 
as  the  state  Une  under  the  Cession  Act  from 
the  top  of  Biff  Bald  Mountain,  2,020  poles  (it 
now  appears  to  be  2,120  poles),  to  ttie  No- 
lachucky  rlrer  where  it  breaks  through  the 
Iron  Mountain,  and  the  latter  iioint  was  sub- 
stantially tbe  same  point  on  the  Iron  Moun- 
tain from  which  the  state  line  commissioners 
In  1799  ran  their  Une.  It  is  shown  by  the 
witnesses  that  from  the  top  of  Big  Bald 
Mountain,  as  well  as  from  the  top  of  little 
Bald  Mountain,  this  particular  face  of  the 
Iron  Mountain  is  visible  through  the  gap  be- 
tween the  Flat  Top  and  No  Business  Moun- 
tains as  a  very  confined  or  restricted  spot 
Had  the  commissioners  seen  fit  to  foUow  this 
Interpretation  of  the  Cession  Act,  we  could 
see  no  vaUd  objection;  but  we  think  they 
gave  a  better  interpretation  to  the  Cession 
Act  by  running  to  the  nearer  peak  or  top  of 
Bald  Mountain,  to  wit,  the  Little  Bald,  thence 
following  the  top  of  the  range  to  Big  Bald. 

[4]  The  complainants,  however,  insist  that 
they  should  have  run  from  the  Iron  Mountain 
to  the  top  of  Flat  Mountain  as  a  part  of  the 
Bald  Mountain  Range,  and  thence  followed 
tbe  watershed  to  Little  Bald  and  Big  Bald. 
Conceding  that  they  might,  or  even  should, 
liave  done  this  in  their  discretion  and  best 
Judgment  in  interpreting  the  caU  of  tbe  Ces- 
sion Act,  the  fact  remains  that  they  did  not 
do  it,  and  this  court  has  no  power  to  revise 
and  correct  their  action.  But  we  are  of  opin- 
ion that  had  they  done  this  they  would  have 
been  In  error  for  the  reason  that  we  cannot 
find  as  a  fact  tbat  the  Flat  Top  Mountain  Is 
any  part  of  the  Bald  Mountain  Range.  It 
has  not  only  always  been  caUed  and  known 
as  a  separate  mountain,  but  as  a  physical 
fact  it  is  separate.  The  watershed  referred 
to  in  Coze's  Cove  is  too  insignificant  In  eleva- 
tion to  indicate  any  continuation  of  the  one 
range  into  the  other.  The  continuation  of 
Bald  Mountain  range  at  this  point  is  by  the 
Chestnut  Mountain  or  Ridge,  turning  east- 
ward and  running  almost  parallel  with  the 
Flat  Top  Mountain  nntU  it  ends  at  the  Cauey 
creek,  a  tributary  to  the  Nolachucky  or  Toe 
river  in  North  CaroUna. 

[5]  It  Is  further  claimed  by  the  complain- 
ants tbat  this  Une  run  by  the  North  CaroUna 
commissioners  in  1709  was  not  marked  plain- 
ly, Willie  the  other  line  showed  its  marks. 
As  a  matter  of  fact  the  former  Une  does 
show  several  marked  trees,  and  tradition  in- 
dicates a  number  of  others  whlcb  have  dis- 
appeared, but  lacking  such  marks,  the  natu- 
ral objects,  to  wit,  the  two  mountains  called 
for,  would  establish  tbe  Une  and  would  even 
override  the  Incorrectness  of  the  Une  marked 
by  trees  or  other  artificial  monuments. 

"Mountains  and  streams  wlU  control  artificial 
monumental  sndi  as 'marked  trees."    Ayers  v. 


Watson,  lis  U.  S.  686,  11  Sup.  Ot  201,  84  L. 
Sd.  803. 

[S]  Some  proof  is  introduced  as  to  the  in- 
habitants of  this  disputed  region  paying  tax- 
es and  sending  their  children  to  school  in 
Tennessee.  For  a  long  time  this  was  a  very 
wild,  inaccessible,  and  uninhabited  region. 
One  Hensley  made  a  settlement  on  the  Ten- 
nessee side  of  tbls  line,  but  very  near  tbe 
line,  and  he  and  some  other  famiUes  after 
him  resided  there  a  number  of  years  and 
paid  taxes  and  sent  their  children  to  school 
In  Tennessee.  One  other  settlement  was 
made  east  of  tbe  Hensley  place,  to  wit,  by 
Jesse  Martin,  in  which  he  and  some  other 
families  subsequent  to  blm  Uved,  and  pos- 
sibly they  paid  taxes  and  more  certainly 
sent  their  children  to  school  in  Tennessee. 
They  bad  access  to  none  other,  and  at  that 
time — ^In  more  recent  years — grantees  under 
Tennessee  grants  were  asserting  the  water- 
shed line  as  the  state  line.  So  it  Is  not 
strange  that  the  Tennessee  schools  admitted 
these  children.  So  far  as  granting  these 
lands  is  concerned,  the  Tennessee  grants  up 
to  1847  followed  and  called  for  this  Une  of 
the  North  Carolina  commissioners  of  1799. 
The  calls  of  one  grant  to  Irwin,  of  1856  ren- 
der it  somewhat  doubtful  as  to  whether  It 
Intended  to  call  for  this  Une  or  the  water- 
shed Une.  It  was  a  younger  grant,  how- 
ever, by  parties  Interested  in  an  older  grant 
calling  for  the  other  Une.  Not  until  1890, 
after  the  Tennessee  commissioners  of  1880 
had  run  and  marked  the  watershed  line, 
was  any  grant  made  wlilch  distinctly  caUed 
for  this  watershed  Une.  That  grant  was  to 
one  Hensley.  It  appears  that  the  complain- 
ants deralgn  their  title  not  only  from  this 
Hensley  grant  covering  the  disputed  terri- 
tory, but  also  from  the  Irwin  grants,  one  or 
both  of  which  called  for  the  other  Itoe  as 
the  Tennessee  Une.  So  far  as  the  few  citi- 
zens of  North  Carolina  and  Tennessee  who 
knew  this  region  and  occasionally  visited  It 
and  the  fewer  who  resided  near  it  or  in  it 
are  concerned,  it  appears  that  some  claimed 
the  one  Une  and  some  the  other  to  be  the 
state  line,  and  some  even  the  line  of  the 
Blount  Grant,  and  certainly  after  1886  there 
was  some  considerable  doubt  and  conflicting 
claims  as  to  tbe  true  location  of  the  state 
line.  These  circumstances  we  regard  as  al- 
together inconclusive  and  of  little  or  no 
weight  in  determining  this  question.  It  is 
perfectly  clear  that  the  commissioners  of 
1799  ran  and  fixed  a  Une  from  one  of  these 
mountain  tops  to  the  other,  and  we  do  not 
think  any  of  these  circumstances  will  In  any 
way  interfere  with  or  change  that  Une. 

[7]  We  are  further  of  opinion,  from  the 
history  hereinbefore  recited,  that  Tennessee 
not  only  knew  of  the  location  of  this  line  by 
tbe  North  Carolina  commissioners,  bat  tak- 
ing her  action  and  inaction  altogether  into 
account,  she  acquiesced  in,  and  in  a  large 
measure,  ade^ted  this  as  the  boundary  Une 
between  tbe  states.    Her  only  dlsseata  from 
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It  were  spasmodic,  and  contemplated  fnrtber 
action  on  the  part  of  North  Carolina  in  con- 
Junction  with  Tennessee  In  changing  or  re- 
locating certain  parts  of  the  line.  Notlilng 
of  this  kind,  however,  was  ever  done. 

So  long  as  this  line  of  1799  remains  un- 
changed by  effectual  negotiations  or  litiga- 
tion between  North  Carolina  and  Tennessee, 
It  must  be  treated  as  correct,  and  agreeable 
to  the  true  intent  and  meaning  of  the  Cession 
Act  and  both  sovereign  parties  Interested. 
Certain  It  is  that  it  cannot  be  changed '  at 
the  suit  of  private  individuals  or  citizens  of 
one  state  against  those  of  the  other,  in  a 
court  without  power  or  Jurisdiction  In  the 
first  Instance  to  settle  and  establish  such  a 
line,  even  in  a  suit  of  one  state  against  the 
other. 

In  Virginia  v.  Tennessee,  148  U.  8.  603, 
13  Sup.  a.  728,  87  L.  Ed.  537,  It  was  held 
that  a  boundary  line  between  states  which 
has  been  run  out,  located,  and  marked  upon 
the  earth  and  afterwards  recognized  and  ac- 
quiesced in  by  them,  for  a  long  course  of 
years,  is  conclusive,  even  if  it  be  ascertain- 
ed that  it  varies'  somewhat  from  the  cours- 
es given  in  the  original  grant. 

To  the  same  effect  is  the  holding  in  the 
case  of  Maryland  v.  West  Virginia,  217  U. 
S.  1,  30  Sup.  Ct  268,  54  L.  Ed.  645. 

[t]  During  the  progress  of  this  case,  the 
complainants  amended  their  original  bill  and 
averred  that  the  defendant  was  estopped  to 
deny  the  so-called  watershed  line  as  the  true 
line  between  these  states,  and  the  boundary 
line  between  the  complainants'  and  defend- 
ant's lands,  by  reason  of  a  certain  Judgment 
of  the  United  States  District  Court  at  Ashe- 
vllle,  N.  C.  On  September  14,  1905,  a  suit 
in  ejectment  and  to  enjoin  trespass  and 
waste  was  brought  in  the  superior  court  of 
Buncombe  county,  N.  C,  by  W.  T.  Weaver, 
and  others,  against  Indian  Creek  Lumber 
Company,  and  others,  involving  some  or  all 
of  the  lands  in  controversy  in  this  case. 
That  suit  was  removed  by  the  defendants  to 
the  TTnited  States  District  Court,  and  there 
put  at  Issue  by  general  denial  of  the  plain- 
tifTs'  allegations.  On  June  24,  1912,  Judg- 
ment was  entered  by  that  court  to  this  effect: 

"And  it  appearing  from  an  examination  by  the 
court  that  the  lands  in  controversy  and  about 
which  this  suit  is  brought  are  on  the  Tennessee 
Bide  of  the  United  States  Geological  line,  as 
shown  by  the  testimony  taken  by  the  referee,  it 
is  therefore  adjudged  that  this  court  has  no  ju- 
risdiction over  the  subject-matter  of  the  said  ac- 
tion, and  it  is  therefore  dismissed,  however, 
without  prejudice  to  such  partr  or  parties  as 
may  be  interested  in  the  lands  In  controversy." 

The  plaintiffs  in  tliat  suit  are  averred  to 
be  the  predecessors  in  title  of  the  defendant 
in  the  present  suit,  and  the  defendant  in  that 
suit  to  be  a  privy  or  agent  of  the  complain- 
antb  In  this  suit,  and  that  this  Judgm«it 
of  tae  United  States  District  Court  pre- 
cludes .the  defendant  In  the  present  contro- 
vetsy.  The  defendant  meets  tliis  contention 
bj  showing  that  its  original  aad  real  vendor 


of  the  lands  In  dispute  Is  the  Big  Creek  liam- 
ber  Company,  not  a  party  to  the  Nc^th  Car- 
olina suit  The  d^iendant  took  title  to  these 
lands  by  warranty  deed  from  the  Big  Creek 
Lumber  Company, -and  it  also  bought  adJoin> 
lug  lands  from  Weaver  and  others,  known  as 
the  Sobason  heirs,  who  would  and  did  con- 
vey only  by  quitclaim  deed.  In  preparing 
that  deed  the  defendant's  counsel  used  In  the 
description  a  general  boundary  which  em- 
braced not  only  the  lands  purchased  from 
the  Johnson  heirs,  but  also  the  lands  con- 
veyed by  the  Big  Greek  Lumber  Cmnpany,  as 
aforesaid.  The  defendant  further  Insists 
that  tlie  Indian  Creek  Lumber  Company  was 
neither  a  privy  or  representative  of  the  com- 
plalnanta  The  relation,  if  any,  of  this  cor- 
poration to  the  complainants  Is  not  clearly 
disclosed  in  the  record.  It  Is  indicated  that 
the  Indian  Creek  Lumber  Company  had  been 
organized  for  the  purpose  of  taking  timber 
from  these  lands,  and  that  N.  B.  McCarty, 
the  -owner  of  these  lands,  owned  the  majority 
of  the  stock  in  this  Indian  Creek  liumb^ 
Company,  and  from  those  circumstances  com- 
plainants would  Infer  the  alleged  relation  be- 
tween McCarty  and  this  corporation. 

Mr.  Charles  Ford,  next  friend  of  the  minor 
complainant,  testified,  however,  that  the  In- 
dian Creek  Lumber  Company  had  no  deed 
or  contract  for  these  lands  from  McCarty, 
and  the  record  is  entirely  silent  as  to  wheth- 
er it  had  any  contract  for  timber  or  acted  as 
agent  of  McCarty.  But  aside  from  these 
questions  this  Judgment  appears  on  its  face 
to  have  been  without  prejudice  to  the  rights 
of  the  parties  so  far  as  the  title  to  the  lands 
is  concerned.  The  only  point  of  adjudication 
is  that  the  federal  court  did  not  have  Juris- 
diction, and  that  adjudication  was  rested  up- 
<»i  the  location  not  of  the  true  line  between 
the  states,  but  of  the  United  States  Geologi- 
cal line.  As  hereinbefore  Indicated,  that  line 
was  not  determinative  of  the  state  line,  nei- 
ther could  the  Judgment  of  the  United  States 
Court  at  Ashevllle  change  that  line  from  its 
true  location.  As  a  matter  of  fact  it  did  not 
undertake  to  do  so.  We  do  not  think  that 
this  Judgment  amounts  to  an  estoppel  on 
the  parties  to  that  suit  as  to  the  true  bound- 
aries of  the  lands,  and  furthermore  that  It 
cannot  in  any  way  aid  the  title  of  complain- 
ants in  this  case;  and  for  all  these  reasons 
it  cannot  estop  the  defendant  in  this  case  up- 
on the  Issues  herein  involved. 

The  appellants  further  complain  oC  the  ac- 
tion of  the  court  below  in  overruling  certain 
exceptions  made  on  the  hearing  to  evidence 
Introduced  by.  the  defendant  We  have  exam- 
ined these  exceptions  and  do  not  think  they 
are  well  made.  On  the  hearing  of  the  case 
In  the  court  below  the  chancellor  found  the 
issues  in  favor  of  the  defendant  and  dismiss- 
ed the  complainants'  bilL  To  this  action  the 
complainants  excepted  and  appealed,  and  In 
this  court  have  assigned  errors  to  the  effect 
that  tbci  chanceHor  ecred  tft.  2ii».  conclualooa 
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and  should  have  foand  the  Issues  In  favor  of 
the  complainants.  For  the  reasons  already 
stated  In  this  opinion,  we  conclude  that  there 
Is  no  error  in  the  chancellor's  decree,  and  it 
Is  therefore  afDrmed,  with  costs. 

W.  R.  TURNER,  Special  Justice,  sat  In 
lieu  of  WIIiLIAMS,  J.,  who  was  incompe- 
tent 


PEOPLE'S  NAT.   BANK  t.  CORSE. 
(Supreme  Oourt  of  Tennessee.    Feb.  15,  1016.) 

1.  UNmED    States   «=>67— Contbacts— Bowd 
OF  Contractor— LiABiLiTT  Ow. 

A  bank  which  furnishes  money  to  a  federal 
contractor  to  pay  for  materials  or  labor  does  not 
come  within  a  bond  guaranteeing  performance 
of  the  contract,  and  conditioned  that  the  con- 
tractor shall  promptly  make  payment  to  all  per- 
sons supplying  labor  or  mater&l. 

[Ed.  Note.— For  other  cases,  see  tTnited  States, 
Cent.  Dig.  i  50;  Dec.  Dig.  <S=»67.] 

2.  SUBBOOATION    iS=>7— RiOHT    TO    SOBBOQA- 
TION- VOLUNTEKBS. 

Where  a  surety  on  the  bond  of  a  govern- 
ment contractor  completed  the  work,  its  right  to 
subrogation  to  the  rights  of  the  federal  govern- 
ment was  superior  to  the  right  of  a  bank  which 
advanced  money  to  the  contractor  for  payment  of 
labor  and  materials,  though  the  bond  guaranteed 
performance,  and  was  conditioned  upon  payment 
of  all  claims  for  labor  and  material. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  {{  17,  18,  21-29,  58.  77,  83,  92 ;  Dec. 
Dig.  «=»7.] 

8.  rNiTED  States  *=»76—Pbiobitibs— Right 

To. 

The  United  States'  right  of  priority  in  pay- 
ment of  debts  due  it  is  not  an  attribute  of  sover- 
eignty, but  depends  on  the  acts  of  Congress. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  |  59 ;   Dec.  Dig.  «=>7e.] 

4.  United  States  €=»76—PBi0BrnEs— Liens. 

Under  Rev.  St  §  3466  (U.  S.  Comp.  St. 
1913.  S  6372),  providing  that  where  a  debtor 
is  insolvent  or  the  property  of  an  absconding 
debtor  is  attached,  claims  due  the  United  States 
shall  first  be  satisfied,  the  federal  government 
has  no  lien  on  the  property  of  its  debtors  as 
such. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  S  59 ;  Dec.  Dig.  <S=»76.] 

5.  Uritkd  States  «=»76—Pbiobitie8— Right 
To — "Absent  Debtob." 

The  property  of  a  nonresident  government 
contractor  was  attached  in  the  state  conrts. 
The  surety  on  the  contractor's  bond  replevied  it 
and,  completing  the  building,  claimed  subroga- 
tion to  any  priority  of  the  federal  government, 
under  Rev.  St  §J  8466,  3468  (U.  S.  Comp.  St 
1913,  SS  6372,  CS74),  declaring  that  whenever 
any  person  indebted  to  the  United  States  is  in- 
solvent or  when  the  estate  of  an  absent  debtor 
is  attached,  debts  due  the  United  States  shall 
be  first  satisfied,  and  that  whenever  the  principal 
in  any  bond  given  the  United  States  is  insolvent 
and  ue  surety  pays  to  the  United  States  money 
due,  the  surety  shall  have  like  priority.  Held, 
that  though  a  nonresident  debtor  be  deemed  an 
absent  debtor  within  the  statute,  yet  the  United 
States  had  no  priority,  as  the  attachment  did  not 
operate  as  a  sequestration  of  the  contractor's 
property  for  distribution  among  his  creditors, 
and  hence  the  surety  had  none. 

[Ed.  Note.— F<^  other  cases,  see  United  States, 
Cent  Dig.  I  59;  Dea  Dig.  «=376. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Absent] 


9.  AlTA<JHiaSNT   «saS14  —  ReFLKVY   BoND  — 
JUDOUENT. 

In  attachment  where  defendant  intervened, 
replevying  the  property,  under  Shannon's  Code, 
i  5269,  sections  5131-6144,  relating  to  ac- 
tions of  replevin,  and  providing  for  alternative 
judgments  ror  monetary  value  of  property  or  its 
return,  are  not  applicable,  and,  judgment  going 
against  the  intervener,  there  should  be  no  provi- 
sion for  return. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  fS  1120-1130,  1188,  1188»  1379V4; 
Dee.  Dig.  «=»314.] 

Appeal  from  Chancery  Court,  Robertson 
County ;  J.  W.  Stout,  Chancellor. 

Suit  by  the  People's  National  Bank  against 
James  Corse  in  which  the  New  England  Cas- 
ualty Company  intervened,  replevying  the 
property  attached.  From  a  decree  against 
the  Intervener,  It  appeala    Afiinued. 

J.  E.  Oamer,  of  Springfield,  and  Smith  & 
Berry,  of  Nashville,  for  appellant  True  & 
Dorsey,  of  Springfield,  for  appellee. 

WILUAMS,  J.  The  United  States  let  a 
contract  for  the  erection  of  a  post  office 
building  In  Springfield  to  Corse,  who  execut- 
ed a  bond  to  the  government,  with  the  New 
England  Casualty  Company  as  surety.  This 
bond  guaranteed  the  performance  of  the  con- 
tract and  contained  a  clause  to  the  effect 
that  the  contractor  should  promptly  make 
payment  to  all  persons  supplying  labor  or 
materials  in  the  prosecution  of  the  work  con- 
templated by  the  contract 

Corse  borrowed  money  of  complainant 
bank,  which  was  used  to  pay  for  such  labor 
and  material.  The  bank  filed  a  bill  of  at- 
tachment on  the  ground  that  Corse  was  a 
nonresident  of  the  state,  and  caused  a  lot  of 
materia^  to  be  attached,  which  materials 
were  at  the  time  stored  near  the  public  build- 
ing, then  In  course  of  construction,  and  in 
railway  cars,  unloaded  at  the  time,  as  the 
property  of  Corse.  It  had  been  ordered  by 
and  consigned  to  him. 

The  surety  company  in  that  cause  filed  Its 
petition  of  intervention  to  set  up  its  claims, 
and  executed  a  replevy  bond  in  a  sum  equal 
to  the  value  of  the  material  for  the  release  of 
the  same  from  the  levy  of  the  attachment 
Tho  contentions,  outlined  below,  were  so  far 
ruled  In  favor  of  the  bank  by  the  chancel- 
lor as  that  a  recovery  on  the  bond  for  Its 
amount  was  allowed. 

One  of  the  claims  of  the  surety  company 
Is  that  it  is  entitled  to  be  subrogated  to  the 
right  of  the  United  States,  it  having  com- 
pleted the  building  and  complied  with  the 
contract  of  its  principal.  Corse. 

[11  A  claim  of  the  appellee  bank  is  that  the 
surety  must  fail,  because  the  bank  was  itself 
entitled  to  look  to  the  bond  and  to  appellant 
as  surety  thereon,  on  account  of  the  fact  that 
it  advanced  money  to  contractor  Corse  which 
went  to  pay  for  materials  wrought  into  the 
building.  This  is  not  maintainable.  Money 
furnished  by  a  bank  for  the  spedflc  purpose 
of  paying  for  materials  or  labor  Is  not  there- 
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by  placed  within  the  protection  of  the  provi- 
sions of  such  a  bond.  United  States,  for  use, 
etc.,  V.  Rundle,  107  Fed.  227,  46  C.  C.  A.  251, 
52  L.  R.  A.  505;  IlUnols  Surety  Co.  ▼.  aty 
of  OaUon  (B.  O.)  211  Fed.  161.  And  see 
Hardaway  ▼.  National  Surety  Co.,  211  U.  S. 
652,  29  Sup.  Ct.  202,  63  L.  Ed.  321,  affirming 
160  Fed.  465,  80  C.  C.  A.  283.  These  decisions 
proceed  upon  principles  recognized  In  our 
cases.  McDonald  t.  Railroad,  93  Tenn.  281, 
290,  24  S.  W.  262 ;  Smith  r.  Nellaon,  13  Lea 
(81  Tenn.)  461, 

[2]  The  equity  of  the  surety  company,  en- 
titling it  to  subrogation.  Is  held  superior  to 
that  of  such  a  volunteer  who  had  advanced 
money  to  the  contractor.  Eennlngaen  v.  U. 
S.  Fidelity,  etc.,  Co.,  208  U.  S.  404,  28  Sup. 
Ct.  389,  52  L.  Ed.  647,  afBrmlng  143  Fed.  810, 
74  C.  C.  A.  484. 

[3-S]  The  main  contention  of  the  surety  for 
error  in  the  chancellor's  decree  is  that,  under 
the  federal  statute,  the  bank  could  not  by 
Its  attachment  gain  a  lien  on  or  title  to  the 
property  levied  on  which  would  be  superior 
to  appellant's  right  of  subrogation  to  the  pri- 
ority of  the  United  States. 

This  claim  is  l>aBed  on  sections  3466  and 
3468  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Oomp.  St  1913,  |S  6372,  6374),  as 
follows: 

"Sec.  3466.  Whenever  any  person  indebted  to 
the  United  States  is  insolvent,  •  •  •  the 
debts  due  to  the  United  States  shall  be  first 
satisfied ;  add  the  priority  herebj;  established 
shall  extend  as  well  to  cases  in  which  a  debtor, 
not  having  sufficient  property  to  pay  all  his 
debts,  makes  a  voluntary  assij^ment  thereof, 
or  in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor  are  at- 
tached by  process  of  law,  as  to  cases  in  which 
an  act  of  banliniptcy  is  committed." 

"Sec.  3468.  Whenever  the  ixrindpal  in  any 
l>ond  given  to  the  United  States  is  insolvent, 

*  •    •    and    •    •    •    any  surety  on  the  bond 

•  •  •  pays  to  the  United  States  the  money 
due  upon  such  bond,  such  surety  •  •  •  shall 
have  the  like  priority  for  the  recovery  and  re- 
ceipt of  the  moneys  out  of  the  estate  and  ef- 
fects of  such  insolvent  •  •  •  as  is  secured 
to  the  United  States;  and  may  bring  and  main- 
tain a  suit  upon  the  t>ond,  in  law  or  equity,  in 
his  own  name,  for  the  recovery  of  all  moneys 
paid  thereon." 

It  Is  urged  that  Corse  was  insolvent,  and 
that  the  attachment  by  the  h&ak  was  based 
on  his  nonresldence,  which  is  claimed  to  be 
the  equivalent  of  the  term  "absent  debtor" 
in  section  3466. 

If  the  words  "absent  debtor"  may  be  con- 
strued to  mean  nonresident  (Den  v.  Deader- 
ick,  1  Terg.  [9  Tenn.]  125,  135,  and  Oamman 
V.  Bridgewater,  etc.,  Ca,  12  N.  J.  Law,  84, 
holding  the  terms  not  to  be  synonymous), 
and  not  merely  to  imply  a  resident  who  has 
removed  himself  from  his  home,  we  think  It 
clearly  established  that  the  United  States 
did  not  have  priority,  or  a  prior  claim  to 
the  property,  that  prevented  the  bank's  at- 
tachment taking  precedence. 

The  right  of  the  United  States  to  priority 
does  not  rest,  as  does  tliat  of  the  states,  up- 


on any  prerogative  of  sovereignty,  bat  Is 
based  exclusively  on  acts  of  Congress.  Unit- 
ed States  V.  State  Bank,  6  Pet  (81  U.  S.)  29. 
8  L.  Ed.  308:  Re  Devlin  (D.  O.)  ISO  Fed. 
170. 

The  federal  coarts  have  held  that  the 
above  statute  does  not  create  a  lien  on  the 
property  as  such.  U.  S.  v.  Hooe,  3  Crancb  (7 
U.  S.)  73,  2  Ia  Ed.  870;  Beaston  v.  Farmers' 
Bank,  12  Pet  (37  U.  S.)  102,  0  L.  Ed.  1017. 

When  the  statute  was  enacted,  the  effect  of 
an  attachment  of  any  goods  of  a  debtor  was, 
in  some  of  the  states  of  the  Union,  to  canae 
a  distrlbntion  among  all  creditors,  through 
the  medium  of  a  trustee  for  the  l)eneflt  of  all 
creditors.  From  an  early  day,  the  statute 
here  Involved  was  construed  to  operate  to 
give  priority  to  the  United  States  only  where 
by  the  law  the  property  of  the  debtor  was, 
upon  being  attached,  thus  sequestered  for 
distribution  among  all  of  bis  creditors;  and 
where,  as  in  this  state,  the  attaching  creditor 
fixes  a  lien  upon  the  pioperty  (subject  to  be 
perfected  by  Judgment  later  entered)  that 
Inures  to  his  own  tieneflt  and  where  only 
the  property  attached  is  affected,  the  United 
States  has  no  priority  that  overrides  the  lien 
of  the  attachment  Watidns  v.  Otis,  2  Pick. 
(19  Mass.)  S8 ;  U.  S.  v.  Wilkinson,  5  DlUon, 
276;  1  U.  S.  r.  Canal  Bank,  8  Story,  79,  25 
Fed.  Cas.  No.  14,716;  Beaston  v.  Fanners' 
Bank,  supra;  note  to  State  v.  Foster,  29  L. 
R.  A.  226,  234;   29  C^c.  750. 

If  it  t>e  conceded  that  a]K>ellee  would  have 
a  right  to  be  subrogate  to  the  priority  of 
the  United  States  upon  payment  of  the  prin- 
cipal debtor's  obligation,  under  the  statute  or 
the  common-law  rule  that  he  who  pays  the 
debtor's  debt  to  the  sovereign  succeeds,  by 
subrogation,  to  the  priority  of  the  latter,  the 
relief  asked  by  the  Intervening  petition  must 
be  denied  for  that  there  is  here  no  right  to 
priority  in  the  United  States. 

[I]  The  intervener  and  appellant  contends 
that  the  chancellor  was  in  error.  In  render- 
ing a  money  Judgment  against  It  on  the  bond 
without  providing,  in  the  alternative,  for  a 
return  of  the  property  replevied,  so  far  as 
It  was  not  virronght  Into  the  building. 

In  this  there  is  a  failure  to  distinguish  a 
replevin  bond  In  an  action  of  replevin  (Code, 
Shannon,  {§  6131-6144)  and  a  replevy  bond 
such  as  this  (Code,  Shannon,  |  5269),  which 
makes  no  provision  for  a  return  of  the  prop- 
erty affected. 

In  event  of  its  being  cast  in  the  suit  a 
decree  Incorporating  a  Judgment  against  the 
casualty  company  on  the  replevy  bond  for 
the  debt  without  any  provision  for  a  return 
of  any  part  of  the  property,  was  therefore 
the  correct  one.  Qlbeon's  Suits  tn  Chancery 
(2d  Ed.)  i  886. 

We  are  of  opinion  that  the  chancellor  prop- 
erly decreed,  on  the  above  contentions  of  the 
casualty  company,  In  favor  of  the  banlc  Af- 
firmed. 

>  Fed.  Caa.  No.  1<.89S. 
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DANIELS  ▼.  rRANOB. 
(Court  of  Appeals  of  Kentucky.    Feb.  20, 1916.) 

1.  Cancellation  of  iNSTBincKNTB  ®=>59— Rk- 

COVKBT  FOB  lUPBOVKMENTS. 

A  grantee  in  a  deed  executed  by  a  married 
woman  in  which  her  husband  did  not  join  la  not 
entitled,  on  the  cancellation  of  the  deed,  to  be 
reimbursed  for  the  cost  of  improvements  made  in 
good  faith  on  the  premises,  but  may  recover  only 
to  the  extent  the  improvements  enhanced  the 
vendible  value  of  the  property,  not  exceeding  the 
reasonable  value  of  the  improvements,  but  where 
the  improvements  did  not  enhance  tlie  vendible 
value,  the  grantee  may  remove  them,  if  prac- 
ticable. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §8  119-125;  Dec. 
Dig.  <8s>59.] 

2.  Cancellation  of  Inbtbuuentb  4=369— Rb- 
covebt  fob  iupb0ve1£ents. 

A  grantee  in  a  deed  executed  by  a  married 
woman  alone  who  failed  to  perform  his  contract 
to  support  the  grantor  in  consideration  of  the 
deed,  could  not,  on  the  cancellation  of  the  deed, 
recover  for  improvements  or  past  support. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §i  11&-125;  Dec. 
Dig.  «s>59.] 

3.  Ganoxixation  or  Inbtbdhentb  «=s59— Rb- 

COVKBT   FOB   lUPBOVEUENTB. 

A  grantee  in  a  deed  executed  in  considera- 
tion of  his  supporting  the  grantor  and  her  hus- 
band for  life,  who  left  the  grantor  and  her  hus- 
band on  the  premises  to  take  care  of  themselves, 
failed  to  perform  his  agreement  to  support,  and 
in  a  suit  by  the  grantor  for  the  cancellation  of 
the  deed,  the  grantee  was  not  entitled  to  recover 
for  improvements. 

[Bd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {{  119-125;  Dec. 
Dig.  <8=359.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Nancy  France  against  Lewis 
Danlds.  From  a  Judgment  for  plalntlfC,  de- 
fendant appeals.    Affirmed. 

W.  Scott  Whitt  and  Auxier,  Harman  & 
Francis,  all  of  Pikevllle,  for  appellant  R<?s- 
coe  Vanover,  of  PikevUle,  for  appellee. 

MILLER,  C.  J.  The  appellee,  Nancy 
France,  Is  the  grandmother  of  the  appellant, 
Lewis  Daniels.  By  her  deed  dated  Novem- 
ber 21, 1898,  Nancy  France  conveyed  84  acres 
of  her  land.  In  Pike  county,  to  the  appellant, 
Lewis  Daniels,  for  the  consideration'  that 
Daniels  wonld  support  Nancy  Stance  and  her 
husband  as  long  as  they  lived.  Nancy  France 
was  then  a  married  woman;  but  her  hos- 
band,  Gen.  France,  did  not  Join  In  her  deed. 
Daniels  took  possession  of  the  land  and  held 
It  until  May,  1913,  when  Nancy  filed  this  ac- 
tion, seeking  to  cancel  the  deed  and  regain 
possession  of  the  land,  npon  the  ground  that, 
she  being  a  feme  covert  when  she  executed 
the  deed,  It  was  void  because  her  husband 
did  not  unite  with  her  therein,  and  also  be- 
cause Daniels  had  failed  to  comply  with  his 
covenant  for  the  support  of  Nancy  and  her 
husband.  The  answer  traversed  the  petition, 
and  alleged  that  upon  the  execution  of  the 
deed  Daniels  took  possession  of  the  land  and 


erected  valuable  and  lasting  Improvements 
thereon  which  greatly  enhanced  its  value; 
that  he  built  a  frame  dwelling  of  four  rooms 
upon  said  land,  at  a  cost  of  $600,  in  which 
Nancy  and  her  husband  resided  with  the 
appellant  for  a  period  of  about  seven  years ; 
that  during  that  time  he  furnished  her  and 
her  husband  the  necessaries  of  life,  at  an 
aggregate  cost  of  $1,260,  which,  when  add- 
ed to  the  Improvements  upon  the  land, 
made  a  total  expenditure  by  hUn  of  $2,140. 
The  answer  further  alleged  that  Daniels  was 
willing  and  had  offeced  to  maintain  Nancy 
and  her  husband,  and  that  she  refused  the 
offer.  In  the  meantime,  Gen.  France  had 
died.  The  proof  consists  of  the  deposition 
of  Nancy  France  upon  one  side,  and  the  dep- 
ositions of  Lewis  Daniels  and  Peter  Daniels 
npon  the  other.  The  circuit  court  granted 
the  relief  prayed,  by  canceling  the  deed  and 
quieting  the  title  of  Nancy  France  to  the  land 
whlcdi  was  conveyed  to  Daniels,  and  from 
that  Judgment  he  appeals. 

The  proof  shows  that  Daniels  built  a  four- 
room  frame  house  upon  the  land,  at  a  cost 
of  $600,  and  placed  his  grandmother  and  her 
husband  therein,  and  lived  with  them  for 
about  seven  years.  It  also  shows  that  Dan- 
iels inclosed  a  portion  of  the  farm  with  a 
wire  fence,  at  a  cost  of  between  $50  and 
$100,  that  he  planted  an  orchard,  which  he 
says  was  worth  $200  to  him,  and  that  he 
erected  a  storeroom  at  a  cost  of  about  $100, 
and  paid  taxes  which  he  claims  aggregated 
$24.  .  Daniels  kept  a  store  for  about  three 
years,  and  during  that  time  Nancy  France 
carried  a  key  to  the  store  and  obtained  any- 
thing she  wanted  from  the  stock,  for  the  pur- 
pose of  maintaining  herself  and  her  hus- 
band. Daniels  continued  this  support  for  a 
period  of  about  seven  years,  at  a  cost  of  $15 
per  month,  aggregating  $1,260,  thus  making 
the  total  amount  of  $2,124  expended  for  their 
support  and  for  the  improvements  on  the 
U.nd,  according  to  Daniels'  contention.  Dan- 
iels further  testified  that  the  land  was  worth 
only  about  $300  at  the  time  it  was  conveyed 
to  him,  and  that  after  he  had  Improved  it 
It  was  worth  $1,000  to  him.  At  the  expira- 
tion of  the  seven  years,  Daniels  left  the 
farm,  and  has  since  lived  across  the  river, 
in  West  Virginia,  a  distance  of  not  more  than 
half  a  mile,  from  the  land  In  questioa  Aft- 
er Daniels  moved  from  the  fkirm,  his  sup- 
port of  his  grandmother  and  her  husband 
consisted  only  In  his  permitting  them  to  use 
the  farm  and  maintain  themselves  from  Its 
produce  and  rents,  although  It  does  not  ap- 
pear that  It  was  ever  rented  during  that 
time. 

[1]  Appellant  Invokes  the  well-established 
rule  that  where  a  married  woman  makes  a 
deed  conveying  her  land,  in  which  her  hus- 
band does  not  Join,  It  is  not  binding  upon  her, 
and  she  has  the  right  to  have  it  canceled; 
but  having  received  and  used  a  large  part 
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of  the  consideration  tberefor,  she  vlU  be  per- 
mltted  to  cancel  the  deed  only  npon  equitable 
term&  Hawkins  v.  Brown,  80  Ky.  186.  It  Is 
Insisted  that  In  such  a  case  the  mle  Is  that  a 
married  woman  will  not  be  permitted  to 
pi'oflt  by  her  own  act  to  the  prejudice  of  a 
purchaser,  and  that  she  will  be  put  npon 
terms  to  refund  the  consideration  by  paying 
for  such  necessary  Improvements  as  may 
have  been  made  In  good  faith.  Heck  y.  Fish- 
er, 78  Ky.  643;  McDaneU  t.  Landrum,  87 
Ey.  409,  9  S.  W.  223,  12  Am.  St.  Rep.  600. 

There  are,  however,  at  least  two  limita- 
tions upon  this  general  rule,  one  being  that 
the  person  making  the  Improvements  in  good 
faith  Is  not  entitled  to  be  reimbursed  to  the 
full  extent  of  the  cost  of  the  improvements, 
but  only  to  the  extent  that  the  improvements 
have  eidmnced  the  vendible  value  of  the  prop- 
erty, not  to  exceed  the  reasonable  value  of 
the  Impi'ovementa;  and,  to  secure  the  pay- 
ment of  which  siun  he  will  be  allowed  a  lien 
upon  the  property.  If  the  Improvements  do 
not  enhance  the  vendible  value  of  the  prop- 
erty, the  person  putting  them  on  the  premises 
win  not  be  allowed  anything  except  the  privi- 
lege of  removing  them,  if  it  be  practicable  to 
do  80.  Thomas  v.  Thomas,  16  B.  Mon.  421; 
PuUlam  V.  Jennings,  6  Bush,  433;  Hawkins 
v.  Brown,  80  Ky.  186;  Robards  v.  Robards, 
85  S.  W.  718,  27  Ky.  Law  Rep.  494;  BeU  v. 
Blair,  89  S.  W.  732,  28  Ky.  Law -Rep.  614; 
Poole  V.  Johnson,  101  S.  W.  955,  31  Kiy.  Law 
Rep.  168;   Glass  v.  Hampton,  122  a  W.  804. 

[2]  Another  limitation  Is  that  the  grantee 
must,  as  a  prerequisite  to  his  right  to  claim 
anything  for  Improvements,  carry  out  his 
contract  by  supporting  the  grantor.  If  he 
fails  to  keep  his  contract,  his  right  to  be  re- 
imbursed for  Improvements  or  past  support 
Is  lost,  and  the  grantor  may  recover  the 
property  for  the  purposes  of  that  support 
which  the  grantee  has  failed  to  supply. 

[3]  In  the  case  at  bar,  appellant  admits  he 
left  his  grandmother  and  her  husband  to 
take  care  of  themselves  about  eight  years 
before  this  suit  was  brought  His  claim  that 
he  supported  them  by  giving  his  grandmother 
the  use  of  her  own  land  Is  hardly  worth  seri- 
ous consideration;  and,  having  failed  to 
keep  his  contract,  he  is  entitled  to  no  relief. 

Judgment  affirmed. 


TAYLOR  COAL  CO.  v.  MILLER. 
(Court  of  Appeals  of  Kentucky.    Feb.  29,  1916J 
1.  Masiek  and  Servant  «=9l01,  102— Irjtbt 

TO  SEBVAN1>— LlABILITT  OF  MaSTEK. 

A  coal  company  furnishing  the  means  by 
which  employes  are  carried  to  and  from  their 
work,  must  exercise  ordinary  care  to  provide  rea- 
sonably safe  methods  of  transportation,  and  an 
employ^  injured  throneh  the  negligence  of  the 
company  has  a  cause  of  action  therefor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  135,_171,  174,  178-184, 


1»2;   Dec.  Dig. 


102.) 


2.  Master  and  Sebtant  «=9203— Injtttbt  to 
Servant— Abstjicftion  op  Risk. 

An  employ^  in  a  coal  mine  riding  to  his 
place  of  work  on  a  coal  car  furnished  by  the 
employer  to  take  employes  to  and  from  their 
work  does  not  assume  any  risk  of  danger  grow- 
ing out  of  the  misconduct  of  the  animal  drawing 
the  car  while  under  the  control  of  another  em- 
ployi,  ' 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §f  BSS-54S;  Dec.  Dig.  9=» 
203.] 

3.  Master  and  Servant  «=>208— Injtst  to 

SeRVANIS— ASSUJCFTION   Of  RiSK. 

The  employ^  having  nothing  to  do  with  the 
repair  of  the  track  did  not  assume  the  risk  of 
a  defect  in  the  track  causing  a  derailment 
and  it  was  the  duty  of  the  employer  to  keep  the 
track  in  reasonably  safe  condition. 

[EH.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  651 ;  Dec.  Dig.  <8=»208.] 

4.  Evidence  «=»606  —  EXxpebt  TunKONT  -< 
Htfothetioai.  Questions. 

A  auestion  put  to  an  expert  testifying  from 
information  gained  by  personal  observation  must 
call  for  an  opinion,  and  not  for  a  conclusion  on 
his  opinion. 

[EM.  Note.— For  other  cases,  see  Evidence^ 
Gent  Dig.  g  2308;  Dec.  Dig.  iS=>505.] 

6.  Afpbai.  and  Error  <t=Bl048— PsEJUDioiAJb 

Ebbob— RuuNOfl  on  Evidence. 

Where,  in  an  action  for  personal  injury,  the 
evidence  was  conflicting  on  the  question  whether 
the  injury  caused  tuberculosis  of  plaintiff  and 
there  was  evidence  that  several  members  of  his 
family  had  died  from  tuberculosis,  error  in  al- 
lowing a  question  put  a  physician  as  to  whether 
or  not  in  his  judgment  as  a  physician  the  tuber- 
culosis would  be  the  natural  and  proximate  re- 
snit  of  the  injury,  because  calling  for  a  conclu- 
sion and  not  for  an  opinion  merely,  was  prejudi- 
cial to  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JSI  4140-4145,  4161.  4158- 
41U0;  Dec.  Dig.  <8=>1048.] 

6.  Damages  «=»2ie  —  Pebsonai.  Injttbies  — 
iNsiBncTioNs— Eviobnoe. 

Where,  in  an  action  for  personal  injuries, 
tte  evidence  showed  that  plaintiff  was  perma- 
nently injured  and  his  earning  power  diminish- 
ed, but  the  evidence  was  conflicting  on  the  ques- 
tion whether  the  Injury  caused  tuberculosis  from 
which  plaintiff  suffered,  the  court  must  charge 
that  though  plaintiff  was  permanently  injured 
and  his  earning  power  diminished  thereby,  yet  if 
he  was  afflicted  with  tuberculosis  which  dimin- 
ished or  destroyed  his  earning  power  and  the 
disease  was  not  attributable  to  the  injury,  noth- 
ing should  be  allowed  for  iinpaJrment  of  ms  earn- 
ing capacity  caused  by  the  disease,  while  if  the 
tuberculosis  was  wholly  attributable  to  the  in- 
jury, the  jury  should  not  diminish  the  verdict  in 
bis  behalf  on  account  of  the  disease. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  548-555 ;   Dec.  Dig.  «=»216.] 

7.  Trial  €=>251  —  Inbtbtjctionb  —  Use  of 
Words. 

Where  plaintiff  suing  for  a  personal  injury 
was  entitled  to  recover,  if  the  injury  was  caused 
by  ordinary  negligence  of  defendant  the  word 
"gross,"  as  applied  to  negligence,  should  be  omit- 
ted from  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  687-695;    Dec.  Dig.  «S9251.] 

8.  Damages  «=>95— Pebsonai.  Injubt— Mbas- 

USE  OF  Recovekt. 

The  measure  of  the  recovery  of  one  suing 
for  a  personal  injury  is  such  a  sum  as  the  jury 
may  believe  from  the  evidence  will  reasonably 
compensate  him  for  his  mental  and  physical  sui- 
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fering.  If  any,  and  for  the  Impairment,  it  any, 
of  hia  earning  capacity  resulting  directly  from 
the  injury  caused  by  the  negligence  of  defendant, 
not  exceeding  the  sum  demanded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S§  222-229;  Dec.  Dig.  iS=>9S.] 

9.  Coots  €s»25S  —  Rboobds  —  TTPBWBimtN 

Becobdb. 

Typewritten  records  for  the  Court  of  Ap- 
peals should  be  typewritten  with  a  black  record 
ribbon  and  on  good  weight  paper  so  that  the  rec- 
ords may  be  eas^  to  read,  and  where  the  tran- 
script of  the  evidence  is  typewritten  on  very 
thin  paper  with  a  worn  or  faded  ribbon  so  that 
it  is  hard  to  read,  the  official  stenographer  will 
te  allowed  only  one-half  the  usual  charges  for 
his  transcript. 

PEd.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  §  S44 :  Dec.  Dig.  «=>255.] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Don  MlUer  against  the  Taylor 
Coal  Company.  From  a  Judgment  tot  plain- 
tiff, defendant  appeala  Reversed,  with  di- 
rection for  new  trial. 

Glenn  &  Simmerman  and  H.  P.  Taylor,  all 
of  Hartford,  for  appellant  Ernest  Wood- 
ward and  Otto  C.  Martin,  both  of  Hartford, 
and  Ben  D.  Rlngo,  of  Owensboro,  for  appel- 
lee. 

CARHOLIi,  J.  The  appellee,  Miller,  was 
employed  as-  a  "loader"  by  the  appellant  coal 
company  in  its  mine,  and  as  the  place  at 
which  be  worked  was  about  two  miles  from 
the  mine  entry,  the  company  bad  for  a  long 
tim6  been  in  the  habit  of  carrying  Miller  and 
other  miners  who  worked  where  be  did  to 
and  from  their  work  in  cars. 

In  February,  1914,  while  Miller  was  being 
carried  from  the  mine  entry  to  his  place 
of  work  in  company  with  other  miners,  on 
a  coal  car  drawn  by  a  mule,  the  car  was 
thrown  off  the  track,  in  consequence  of  which 
Miller  received  injuries;  and  In  this  suit 
for  damages  there  was  a  Judgment  in  his 
favor  for  $2,000. 

The  derailment  of  the  car,  as  shown  by 
the  evidence  of  Miller  and  his  witnesses,  was 
due  to  the  defective  condition  of  the  track,  as 
well  as  to  the  fact  that  the  car  was  going 
at  an  unsafe  rate  of  speed  on  account  of  the 
unmanageable  mule  that  was  pulling  it 

[1]  Inasmuch  as  the  coal  company  fur- 
nished the  means  by  which  Miller  and  other 
employes  were  carried  to  and  from  their 
work,  It  was  the  duty  of  the  company  to  ex- 
ercise ordinary  care  to  provide  reasonably 
safe  methods  of  transportation,  and  if  Mil- 
ler was  injured  by  defects  in  the  track,  or  by 
the  unmanageable  character  of  the  mule,  or 
by  other  causes  attributable  to  the  negli- 
gence of  the  coal  company,  he  had  a  cause 
of  action  against  It  L.  &  N.  v.  Walker,  162 
Ky.  209,  172  S.  W.  517;  Sandy  VaUey  &  Elk- 
horn  Ry.  Co.  y.  Brldgman,  168  Ky.  219,  181 
S.  W.  1101. 

[21  It  Is  contended,  howerer,  by  counsel 
for  the  coal  company  that  as  the  derailment 
of  the  car  was  caused  principally  by  the 


I  mule  that  was  being  driven  by  one  of-  the 
company's  men  going  faster  than  was  pru- 
dent, Miller  assumed  the  risk  of  any  danger 
growing  out  of  the  misconduct  of  this  mule. 
But  the  mule  was  not  under  the  control  of 
Miller,  nor  was  it  being  driven  by  him.  It 
was  owned  by  the  coal  company,  was  being 
driven  by  one  of  its  men,  and  Miller  did  not 
assume  any  risk,  due  to  the  misconduct  of 
the  mule,  while  riding  on  the  car  furnished 
for  his  use  by  the  company. 

[3]  Nor  did  he  assume  the  risk  of  defects 
in  the  track  that  contributed  to  the  derail- 
ment of  the  car.  He  had  nothing  to  do  with 
the  repair  of  the  track,  and  it  was  the  duty 
of  the  coal  company  to  keep  it  in  such  re- 
pair as  to  leave  it  in  reasonably  safe  condi- 
tion for  the  use  to  which  It  was  put 

There  is  of  course  conflict  in  the  evidence 
as  to  the  qualities  of  the  mule  as  well  as  to 
the  condition  of  the  track,  but  there  was 
sufficient  evidence  showing  the  defective  con- 
dition of  the  track  as  well  as  the  bad  char- 
acter of  the  mule,  to  take  the  case  to  the 
Jury  and  to  sustain  the  verdict 

[4]  On  the  trial  of  the  case  it  appeared 
that  Miller  had  tuberculosis,  and  it  was  the 
contention  of  his  counsel  that  the  injuries 
he  received  produced  the  tuberculosis.  In 
support  of  this  theory  two  or  three  physi- 
cians were  introduced,  and,  among  other 
questions,  they  were  asked  this:  "State 
whether  or  not  in  your  Judgment  as  a  phy- 
sician, the  tuberculosis  would  be  the  nat- 
ural and  proximate  result  of  the  injury  I 
have  supposed?"  And  they  answered:  "It 
would."  The  objection  urged  to  this  ques- 
tion and  answer  is  that  the  witnesses  were 
permitted  to  state  their  conclusion  on  the 
facts  Instead  of  their  opinion.  It  is  of  course 
admitted  that  it  was  competent  for  these 
physicians  to  give  an  opinion  as  to  wheth- 
er or  not  the  injuries  received  by  Miller 
would  have  caused  the  tuberculosis  with 
which  he  was  then  afflicted.  But  they  were 
asked  not  for  an  expression  of  opinion,  but 
for  their  conclusion. 

It  la  a  well-settled  rule  in  the  law  of  evi- 
d^ice  in  this  Jui'isdiction,  as  said  in  JEtxOi 
Life  Ins.  Co.  v.  Bethel,  140  Ky.  609,  131  S. 
W.  523,  that: 

"It  is  permissible  in  the  examination  of  a  wit- 
nes8_  introduced  as  an  expert  to  submit  a  hypo- 
thetical question,  and  ask  his  opinion  thereon ; 
or,  if  the  witness  has  personal  knowledge  of  tho 
matter  he  is  inquired  of  concerning,  he  may  give 
his  opinion  based  on  such  knowledge.  But  the 
Question  should  not  be  put  in  such  form  as  to 
make  the  answer  the  conclusion  of  the  witness, 
instead  of  his  opinion.  It  is  the  office  of  the  ex- 
pert to  express  an  opinion  and  the  province  of 
the  jury  to  draw  its  own  conclusions  from  tho 
opinion,  so  expressed.  Here,  the  witness  not 
only  expressed  his  opinion,  but  also  drew  from 
his  own  opinion  a  conclusion  npon  a  qnestion 
which  was  the  very  matter  in  issue.  The  facts 
upon  which  the  opinion  of  the  expert  was  desired 
should  have  been  submitted  to  him  in  a  question, 
and  his  answer  should  have  been  his  opinion, 
and  not  his  conclusion." 
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To  the  same  effect  are  Smart  t.  Kansas 
Caty,  208  Ma  162,  105  S.  W.  709,  14  I*  K.  A, 
(N.  8.)  565,  123  Am.  St  Rep.  416,  IS  Ann.  Gas. 
032 ;  Cumberland  Telephone  &  Telegraph  Co. 
V.  Peacher  Mill  Co.,  120  Tenn.  374,  164  S.  W, 
1145,  L.  a  A.  1915A,  1045. 

We  do  not  understand  counsel  for  Miller 
to  controvert  the  correctness  of  this  princi- 
ple, but  they  Insist  that  It  Is  only  applicable 
when  a  hypothetical  question  is  submitted  to 
an  expert,  and  should  not  be  applied  when 
the  expert  Is  testifying  after  a  personal  ex- 
amination of  the  i)ersan  concerning  whom  he 
is  called  on  to  express  an  opinion.  But  we 
do  not  see  how  any  sound  distinction  can  be 
made  in  the  application  of  this  rule  between 
the  answer  to  a  hypothetical  question  and 
the  answer  to  a  question  based  on  i)er8onal 
observation.  Whether  the  witness  is  testify- 
ing as  an  expert  from  information  imparted 
to  him  by  a  hypothetical  question,  or  from 
information  gained  by  a  personal  observation, 
he  is  in  both  Instances  called  on  to  give  an 
expression  of  opinion  arrived  at  from  in- 
formation received  by  him,  and  in  neither 
case  should  he  be  asked  or  permitted  to  give 
more  than  an  expression  of  his  opinion.  An 
expert  who  is  called  on  for  the  purpose  of 
enlightening  the  Jury  concerning  a  matter 
that  they  might  not  understand  without  the 
assistance  of  some  person  skilled  in  the  par- 
ticular matter  under  consideration,  is  allowed 
to  give  his  opinion  for  the  benefit  of  the  Jury, 
but  not  to  express  a  conclusion  upon  this 
opinion,  as  that  is  the  province  of  the  Jury. 

[S]  Counsel  further  argue  that  tills  evi- 
dence was  not  prejudicial  to  the  substan- 
tial rights  of  the  defendant,  and  therefore 
does  not  constitute  reversible  error.  There 
might  be  cases  in  which  this  character  of  evi- 
dence would  not  be  error.  But  under  the 
peculiar  facts  of  this  case  this  expert  evi- 
dence was  very  material.  There  is  much 
conflict  in  the  evidence  as  to  whether  the 
injuries  Miller  received  had  anything  to  do 
with  the  tubercular  disease  with  whidi  he 
was  alBlcted  and  from  which  he  died  shortly 
after  the  trial;  and,  besides  this,  there  was 
evidence  that  several  members  of  bis  family 
bad  died  with  this  disease;  so  that  It  was 
of  unusual  Importance  that  this  expert  evi- 
dence should  have  been  received  by  the 
Jury  in  the  form  required  by  the  rules  con- 
trolling its  admission. 

[i]  Complaint. is  also  made  of  the  word- 
ing of  the  Instruction  allowing  the  Jury  to 
diminish  the  damages  in  the  event  they 
reached  the  conclusion  that  the  ability  of 
Miller  to  earn  money  was  diminished  by  the 
tubercular  disease  with  which  he  was  afOict- 
ed.  Several  instructions  were  offered  on 
this  subject  by  counsel  for  the  defendant, 
and  the  court  gave  the  Jury  one  that  does 
not  seem  to  us  to  present  correctly  this 
feature  of  the  case.  In  lieu  of  instruction 
"Y"  the  Jury  should  be  told  on  another  trial 


that  although  they  may  believe  from  the  evi- 
dence that  plaintiff  was  permanently  injured 
by  the  negligence  of  the  defendant  and  his 
power  to  earn  money  was  diminished  or 
destroyed  thereby,  yet  if  they  further  be- 
lieve from  the  evidence  that  he  was  afflicted 
with  tuberculosis  of  the  throat  and  lungs, 
which  diminished  or  destroyed  his  power 
to  earn  money,  and  this  disease  was  not 
caused  by  or  directly  attributable  to  the  in- 
juries he  received,  the  Jury,  If  they  find  for 
the  plaintiff,  should  not  allow  anything  for 
the  impairment  or  destruction  of  his  earning 
capacity  caused  by  this  disease.  Bnt  if  they 
believe  that  the  tuberculosis  was  wholly  caus- 
ed by  and  directly  attributable  to  the  in- 
juries he  received,  the  Jury  should  not  di- 
minish the  finding,  if  any,  in  his  behalf  on 
account  of  this  disease. 

[7]  In  cases  like  this  the  plaintiff  is  en- 
titled to  recover  if  his  injuries  were  caused 
by  the  ordiuary  negligence  of  the  defendant, 
and  80  the  word  "gross"  should  be  omitted 
from  the  instructions. 

[8]  In  lieu  of  instruction  No.  2  the  Jniy 
should  be  told  that  If  they  find  for  the  plain- 
tiff, the  measure  of  bis  recovery  is  such  a 
sum  in  damages  as  they  may  believe  from 
the  evidence  will  fairly  and  reasonably  com- 
pensate him  for  his  mental  and  physical  suf- 
fering, If  any,  and  for  the  impairment  or  de- 
struction, if  any,  of  his  ability  to  earn  mon- 
ey that  may  have  resulted  directly  from  his 
injuries,  if  they  were  caused  by  the  ordi- 
nary negligence  of  the  defendant,  but  not  ex- 
ceeding in  all  the  sum  of  $10,000;  and  the 
Jury  should  read  and  consider  instruction 
"f"  in  connection  with  this  instruction. 

.[I]  There  is  another  matter  to  which  at- 
tention should  be  called.  The  transcript  of 
the  evidence  is  typewritten  on  very  thin 
paper  such  as  is  used  in  making  carbon 
copies,  and  about  half  of  It  was  written  with 
a  worn  or  faded  ribbon,  so  that  It  Is  very 
trying  on  the  eyes  to  read  any  of  it  All 
records  for  this  court  should  be  typewritten 
with  a  black  record  ribbon,  and  on  good 
weight  paper,  so  that  the  matter  will  be 
easy  to  read.  The  condition  of  this  tran- 
script is  such  that  we  feel  warranted  in  con- 
demning It,  and  the  olDclal  stenographer 
will  only  be  allowed  one-half  the  usual  charg- 
es for  this  transcript 

The  Judgment  Is  reversed,  with  direction 
for  a  new  trial  in  conformity  with  this 
opinion. 


JARBOK'S  ADM'R  v.  COLEMAN  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  25,  1916.) 
1.  Master  and  Skbvant  ®=s>278— Actio n  fob 

INJUBY— SUFFICIKNOY  OF  EVIDSKCX— NEOU- 
OENCE. 

In  an  action  for  a  servant's  death  on  the 
ground  of  the  master's  negligence  in  allowing 
machinery  and  appliances  with  which  he  was  re- 
quired to  work  to  remain  in  a  defective  and  dan- 
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gerouB  condition,  as  known  to  It,  but  unknown 
to  the  servant,  held  insufficient  to  sliow  the  mas- 
ter's negligence. 

[Ed.  Kote. — For  otlier  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  934,  956-958,  960-969, 
971,  972,  977;  Dec.  feg.  <8=»278.] 

2.  Master  and  Sebvant  ®=>177  —  Masteb's 
LiABitmr— Fellow  Sebvants. 

_  Negligence,  if  any,  of  fellow  servants  in 
failing^  to  Inform  their  foreman  of  the  defective 
condition  of  appliiuices  used  by  servant  could 
not  be  imputed  to  the  master  or  render  him  lia- 
ble in  damages  for  the  servant's  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  807,  352,  853 ;  Dec  Dig. 
«=»177.] 

3.  Masteb  and  Sebvant  €=i205  —  Death  of 
Sbbvantv-Assumption  of  Risk— Knowl- 
edge or  Defect. 

A  servant  not  charged  with  the  dntv  of  in- 
spection is  not  required  to  make  a  detailed  ex- 
amination of  the  place  where  he  is  put  to 
work  or  of  the  appliances  to  be  used  in  the  work, 
nor  to  take  notice  of  any  defect  which  would 
not  be  apparent  to  one  who  usually  has  neither 
time  nor  opportunity  for  more  than  a  casual 
glance  at  the  place  of  work  or  the  appliances  for 
work,  but  may  rely  on  the  master  s  adequate 
discharge  of  his  duty  to  use  ordinary  care  to 
make  the  place  of  work  and  the  appliances  for 
work  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  IMg.  U  547-549 ;  Dec  Dig.  «=» 
205.] 

4.  Masteb  and  Sebvant  4s>219— Death  of 
Sebvant — Assuhftioit  of  Bisk  —  Ob  viotts 
DxreoTB. 

A  servant  may  recover  for  an  injury  caused 
by  any  defect  in  his  place  of  work  or  in  the  ap- 
pliances for  work  making  them  dangerous  for 
use,  unless  the  defect  or  the  danger  is  so  obvious 
that  one  in  his  situation  ought  with  the  exercise 
of  reasonable  care,  to  discover  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  610-624;   Dec  Dig.  ^=> 

5.  Masteb  and  Sebtant  «s»219— Assttmftion 
OF  KisK— Defective  Machinebt— Knowl- 
edge. 

Where  the  defect  in  machinery  and  the  dan- 
ger to  be  apprehended  from  its  continued  use 
were  not  only  obvious,  but  were  known  to  the 
deceased  servant  better  than  to  any  one  else, 
the  risk  attending  its  use  in  such  condition, 
though  greater  than  the  ordinary  risks  incident 
to  the  employment  was  assumed  by  the  serv- 
ant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  610-624 ;  Dec.  Dig.  <S=> 
219.] 

6.  Masteb   and    Sebvant   «=»234— Masteb's 

LlABILITT— CoNTBIBUTOBT  NeOLIOENCE. 

A  master,  ignorant  of  a  defect  in  machin- 
ery because  of  the  deceased  servant's  negligence 
in  failing  to  inform  him  of  the  defect  which  had 
been  caused  by  his  further  negligence  in  strik- 
ing and  niching  a  pulley  a  few  days  before  bis 
death  was  not  liable  for  the  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant^Cent  Dig.  fS  684-686,  706-709;  Dec 
Dig.  *5234.1 

7.  Masteb  and  Sebvant  «=s>230— Contbibu- 

TOBT    NbGLIOENCB— YotTNG   AND    InEZPBBI- 

SNOED  Sebvant. 

A  servant  killed  while  employed  in  a  spoke 
factory  from  the  master's  alleged  negligence  in 
allowing  the  machinery  and  appliances  to  be- 
come defective  and  dangerous,  as  known  to  him, 
but  unknown  to  servant  could  not  be  excused 
for  the  want  of  ordinary  care,  where  it  appeared 


that  he  was  an  intelligent  young  man  of  normal 
physical  and  mental  development,  capable  of 
properly  attending  to  the  operation  of  the  ma- 
chine at  which  he  worked,  and  he  had  been  ful- 
ly Instructed  by  the  foreman  bow  to  operate  his 
machine,  and  had  worked  at  it  two  months  be- 
fore his  death. 

[Ed.  Note, — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {g  687-700 ;  Dec  Dig.  <S=s> 
230.] 

8.  Masteb  and  Sebvant  ®=s285 — Action  fob 
Servant's  Death — Negligence — Evidence. 
In  an  action  for  a  servant's  death  when  en- 
tangled in  a  belt  and  hurled  against  an  over- 
head pullejy,  where  the  evidence  failed  to  show 
whether  his  death  was  caused  by  the  conveyor 
belt's  jumping  off  a  defective  pulley  and  catch- 
ing him,  or  whether  in  attempting  to  adjust  the 
belt  he  put  his  leg  inside  of  it  while  in  motion, 
as  he  had  done  on  previous  occasions  when  he 
had  been  warned  of  the  danger  of  so  doing  and 
so  became  entangled  in  the  belt  leaving  the 
cause  of  his  death  purely  a  matter  of  conjecture, 
the  peremptory  instruction  for  defendant  was 
authorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  JS  1002,  1003,  1007,  1008, 
1016,  1036,  1043,  1053;    Dec.  Dig.  «=a285.) 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  Bruce  Jarboe's  administrator 
against  J.  S.  Coleman,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Bmmett  Puryear,  Robert  Harding,  and  J. 
W.  Rawllngs,  all  of  Danville,  B.  B.  Waddle, 
of  Somerset,  and  3.  P.  Hobson  ft  Son,  of 
Frankfort,  for  appellant  O.  H.  Waddle  & 
Son,  of  Somerset,  and  Rodes  &  Bodes,  of  Dan- 
ville, for  appellees. 

SETTLE,  J.  Bruce  Jarboe,  a  young  man 
18  years  of  age,  lacking  one  day,  lost  his 
life  in  a  spoke  manufactory  at  Somerset  Ky., 
owned  and  operated  by  tbe  appellees,  J.  S. 
Coleman  and  B.  H.  Coleman,  as  partners 
under  the  firm  name  "Columbia  Single 
Tree  Company."  At  the  time  of  bis  death, 
and  for  two  months  prior  thereto,  the  de- 
cedent was  a  factory  hand  in  appellees'  em- 
ploy, engaged  in  operating  a  machine  called 
an  "equalizer."  WhUe  so  engaged,  he  became 
entangled  in  a  belt  and  was  burled  against 
an  overhead  shaft  or  pulley  and  killed. 
This  action  was  brought  against  the  appel- 
lees by  the  administrator  of  his  estate  to  re- 
cover damages  for  his  death. 

The  cause  of  action  alleged  In  the  petition 
was  that  the  death  of  the  decedent  was 
caused  by  the  negligence  of  the  appellees  in 
allowing  machinery  and  appliances  at  which 
he  was  required  to  work  to  be  and  remain  in 
a  defective  and  dangerous  condition,  which 
was  known  by  them,  but  was  not  known  by 
the  decedent.  The  first  paragraph  of  appel- 
lees' answer  contains  a  traverse ;  the  second 
a  plea  of  contributory  negligence;  and  the 
third  assumption  of  risk;  that  is,  that  the 
death  of  the  decedent  resulted  from  an  or- 
dinary risk  Incident  to  the  business,  which  he 
assumed  in  accepting  the  employment     All 
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aflEtrmattre  matter  of  the  answer  was  con- 
troverted by  reply,  thus  completing  the  Is- 
sues. The  trial  resulted  In  a  verdict  for  the 
appellees,  returned  by  the  jury  in  obedience 
to  a  peremptory  instruction  from  the  court 
From  the  judgment  entered  upon  that  ver- 
dict, the  administrator  has  appealed. 

The  machine  the  decedent  was  operating 
when  killed  was  located  in  an  open  shed  at- 
tached to  the  factory  building  proper,  and 
was  used  to  make  uniform  in  length  pieces 
of  timber  or  sticks  to  be  later  converted  into 
spokes.  The  machine  was  composed  of  two 
circular  saws  and  a  conveyor ;  the  saws  be- 
ing placed  opposite  each  other,  so  that  each, 
when  in  motion,  would  at  the  same  time  cut 
an  end  of  the  same  stick.  The  conveyor 
carried  the  sticks  to  the  saws  and  through 
and  beyond  them  Into  the  mill,  where  they 
were  made  into  spokes.  Each  of  the  circu- 
lar saws  was  driven  by  a  leather  belt  which 
ran  on  a  pulley  attached  to  an  overhead 
shaft;  the  shaft  being  k^t  In  motion  by  a 
larger  belt  running  from  the  factory  engine 
within  the  building.  The  conveyor  was  oper- 
ated by  a  canvas  belt  four  Inches  wide, 
which  at  Its  lower  end  ran  upon  a  thirty- 
Inch  wooden  pulley  attached  to  tbe  machine  on 
its  left  or  north  side,  and  at  the  upper  end 
upon  an  Iron  pulley  eight  inches  wide  attach- 
ed to  tbe  overhead  line  shaft  The  canvas 
belt  for  operating  the  conveyor  was  what  is 
known  as  a  cross-belt ;  that  is,  the  two  sides 
of  the  belt  were  crossed  halfway  between  the 
two  pulleys.  Tbe  line  shaft  revolved  about 
400  times  per  minute. 

The  following  facts  were  established  by  tbe 
appellant's  evidence  and  are  undisputed:  In 
operating  the  equalizer  the  operator  was  re- 
quired to  stand  In  front  of  it  about  two  feet 
to  the  right  of  the  conveyor  belt,  which  was 
on  the  left  side  of  the  machine,  and  place 
upon  the  conveyor  chain  the  pieces  of  timber 
which  would  be  carried  by  the  conveyor 
chain  into  and  through  the  saws;  thence 
Into  the  mill  to  be  turned  Into  spokes.  It 
was  also  the  duty  of  the  operator  to  keep 
his  machine  oiled,  replace  any  belts  that 
came  off,  and  to  repair  any  belt  that  needed 
repairing,  and,  when  anything  went  wrong 
with  the  machine,  that  he  could  not  himself 
repair,  to  report  the  difficulty  to  the  foreman, 
who  would  see  that  the  repairs  were  made. 
It  was  no  part  of  the  foreman's  duty  to  in- 
spect the  machinery  of  the  factory. 

It  further  appears  from  the  evidence  that 
the  decedent's  father,  J.  O.  Jarboe,  who  was 
appellees'  foreman  in  charge  of  the  spoke 
factory,  of  his  own  accord  and  without  direc- 
tion or  suggestion  from  appellees  employed  the 
decedent,  Bruce  Jarboe,  to  operate  the  equa- 
lizer, and  at  the  time  of  doing  so  fully  ex- 
plained to  him.  how  It  should  be  operated, 
and  that  for  two  months  prior  to  his  death 
the  machine  was  properly  operated  by  the 
latter,  who  during  that  time  received  the  wag- 
es of  a  regular  hand,  namely  ?2  per  day. 
It  alsa  appears  from  tbe  evidence  that  about 


five  minutes  before  bis  death  Brace  Jarboe 
went  to  bis  father,  appellees'  foreman,  and 
obtained  of  him  the  key  to  a  room  In  which 
extra  belts  were  stored,  to  get  material  to 
repair  a  belt  on  his  madilne.  The  evidence 
Is  silent  as  to  what  Bruce  Jarboe  did  after 
obtaining  tbe  key.  It  shows,  however,  that 
appellees'  employ^  near  his  place  of  work 
heard  a  noise,  and  saw  Bruce  Jarboe  being 
hurled  around  tbe  overhead  shaft  They 
immediately  ran  to  his  assistance,  and  upon 
reaching  him  found  that  bis  leg  was  inside 
the  conveyor  belt,  which  was  off  the  lower 
pulley  and  that  this  belt  and  the  leg  of  tbe 
decedent  had  become  wrapped  around  the 
upper  pulley  attached  to  the  Une  shaft  Tbe 
machinery  was  stopped  as  quickly  as  It 
could  be  done,  the  belt  cut,  and  the  body  of 
decedent  was  taken  down. 

Tbe  pulley  on  the  line  shaft  around  wbtCb 
the  conveyor  belt  and  tbe  decedent's  leg  were 
wrapped  is  called  a  split  pulley,  because  com- 
posed of  two  semicircular  sections  which, 
when  joined  together,  fit  around  the  line 
shaft.  On  one  edge  of  the  pulley,  where  the 
two  sections  J<rfned,  there  was  a  triangular 
niche  or  bole  in  the  face  ot  the  pulley,  an 
inch  In  width,  a  part  of  which  was  In  eadi 
section  of  the  pulley.  The  edge  of  the  belt 
had  caught  In  this  niche,  which  caused  it  to 
wind  itself  around  the  pulley.  It  could  not 
be  told  from  the  appearance  of  tbe  niche  how 
long  it  bad  been  in  the  puUey.  It  appears 
from  the  proof,  however,  that  tbe  line  shaft 
pulley  and  another  which  was  put  In  use  In 
the  supply  room  were  purchased  by  api)el- 
lees  about  four  months  before  the  accident  in 
question.  The  niche  in  the  line  shaft  pulley, 
according  to  the  testimony  of  W.  A.  Cundiff, 
one  of  api)ellees'  witnesses,  was  made  by  tbe 
decedent,  Bruce  Jarboe,  about  a  week  before 
the  accident  Cundiff  was  then  assisting 
Jarboe  in  putting  on  the  conveyor  belt  on  tbe 
latter's  machine ;  Cundiff  being  at  the  wood- 
en pulley  near  the  ground,  and  Jarboe  at  tbe 
metal  pulley  on  the  line  shaft  Failing  in 
their  first  attempt  to  put  on  the  canvas  belt, 
the  decedent  in  a  fit  of  anger  or  from  some 
other  unjustifiable  cause,  took  a  black-jack 
spoke  and  struck  the  pulley  a  blow  that  broke 
a  piece  of  the  metal  from  the  face  of  It  there- 
by making  the  niche  therein.  Powell,  anoth- 
er witness  for  appellees,  passed  Cundiff  and 
the  decedent  while  they  were  attempting  to 
put  on  the  belt  and  saw  the  latter  break  the 
pulley,  and  heard  Cundiff  tell  him:  "Ton  had 
better  have  it  fixed ;  it  is  liable  to  fray  the 
life  out  of  you."  Powell  then  told  the  de- 
cedent that  there  was  a  new  pulley  upstairs 
which  he  ought  to  have  put  on.  to  which  the 
latter  replied  that  he  would  some  day  when 
they  were  shut  down.  George  Hargis,  anoth- 
er employe  of  appellees,  testified  that  In 
passing  where  the  decedent,  Cundiff,  and 
Powell  were  at  the  time  of  the  conversation 
referred  to,  he  heard  the  warning  that  Cun- 
diff gave  decedent  with  respect  to  the  niche 
which  the  latter  had  made  in  ttie  puUey.    Cun- 
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cUff,  wbo  gave  th«  decedent  the  warnlag,  was 
not  tbe  superior,  but  merely  a  fellow  serv- 
ant, of  tbe  decedent  In  appellees'  serrloe.    He 
<H>erated  a  turning  machine  Just  inside  tbe  I 
factory  about  12  feet  from  the  decedent's  ma- 
<dtlne,  and  within  full  view  of  same.    There . 
was  no  evidence  conducing  to  prove  that  J.  { 
O.  Jarboe,  appellees'  foreman,  was  ever  in- 1 
formed  of  or  knew  anything  about  the  exist- 1 
ence  of  the  niche  in  the  pulley  at  his  son's 
machine. 

The  witness  Powell  further  testifled  that 
on  a  previous  occasion  he  had  seen  the  de- 
cedent, Bruce  Jarboe,  thrust  his  leg  Inside 
the  revolving  canvas  belt  and  draw  the  belt 
off  the  wooden  pulley,  and  had  then  warned 
him  that  the  act  was  dangeroos,  and  that  the 
proper  and  a  safe  way  to  remove  the  belt  was 
with  a  spoke,  as  by  holding  the  spoke  or  a 
stick  against  the  edge  of  the  belt  It  could 
readily  be  thrown  ott  tbe  pulley;  farther- 
more,  that  at  the  time  of  giving  ttils  warning 
to  tbe  decedent  he  told  him  of  an  accident 
that  had  happened  to  another  boy  who  had 
been  injured  in  attempting  to  draw  the  belt 
off  the  pulley  by  throwing  his  leg  against  it 
as  bad  been  done  by  the  decedent 

After  the  decedent's  body  had  been  re- 
moved following  the  accident,  the  witness 
Bopper  noticed  that  a  leather  belt  operating 
one  of  the  circular  saws  on  the  equalizer  had 
been  freshly  cut  and  put  together  again,  and 
be  then  discovered  on  the  ground  near  the 
conveyor  belt  the  pliers  which  the  decedent 
had  evidently  used  in  repairing  the  belt  men- 
tioned. 

[1]  It  is  our  conclusion  that  the  evidence 
found  in  the  record  wholly  falls  to  show  that 
tbe  decedent's  death  was  caused  by  the  neg- 
ligence of  appellees  or  any  of  their  employes. 
It  does,  it  is  true,  show  a  defect  in  tbe  metal 
pulley  attached  to  tbe  overhead  line  shaft, 
and  that  this  defect,  a  niche,  made  the  opera- 
tion of  the  equalizer  at  which  the  decedent 
worked  dangerous.  But,  as  the  niche  causing 
tbe  defect  In  tbe  pulley  was  made  by  him,  its 
existence  was,  of  course,  known  to  him  down 
to  tbe  time  of  the  accident  which  resulted  in 
his  death,  as  was  also  the  danger  of  operat- 
ing tbe  equalizer  with  the  defective  pulley. 
As  to  these  facts  and  the  further  fact  that 
appellees  did  not  know  of  tbe  defect  in  the 
pulley  until  after  the  death  of  the  decedent, 
there  was  no  contrariety  of  evidence.  The 
defect  In  the  pulley  was  also  known  to  appel- 
lees' employes  Cundiff,  Powell,  and  Hargls, 
because  Cundiff  was  present  when  the  de- 
cedent made  the  niche,  and  Powell  and  Har- 
gls saw  it  Immediately  after  it  was  made, 
and  heard  Cundiff  warn  the  decedent  of  the 
danger  of  further  using  the  pulley  in  its  de- 
fective condition  and  advise  bim  to  report  it 
to  appellees'  loreman,  tbat  a  new  pulley 
might  be  supplied.  Notwithstanding  this 
warning  and  advice,  he  failed  to  notify  the 
foreman  of  the  defective  condition  of  the  pul- 
ley, and  continued  to  use  it  until  overtaken 
by  deatb. 


[t]  Oundlff,  Powell,  and  Hargla,  U  they 
thought  of  tbe  matter  at  all  after  tbe  warn- 
ing from  tbe  former  to  the  decedent  of  the 
danger  of  further  using  the  defective  pulley, 
donbtless  took  it  for  granted  that,  as  he 
alone  operated  the  equalizer,  be  would  take 
enough  care  for  his  own  safety  to  inform  his 
father,  appellees'  foreman,  of  the  defect  in 
the  pulley  and  the  necessity  of  replacing  it 
with  one  that  would  be  reasonably  safe  for 
use.  At  any  rate  it  was  not  made  to  appear 
from  tbe  evidence  that  they  were  under  any 
duty  to  Inform  the  foreman  of  the  defective 
condition  of  the  pulley ;  and,  If  it  could  prop- 
erly be  charged  that  they  were  guilty  of  neg- 
ligence in  falling  to  do  so,  as  they  admittedly 
were  only  fellow  servants  of  the  decedent, 
such  negligence  would  not  be  imputed  to  ap- 
pellees or  render  them  liable  In  damages  for 
the  decedent's  death, 

[3,4]  The  question  whether  appellees  are 
liable  for  the  death  of  tbe  appellant's  dece- 
dent must  be  determined  by  tbe  rule  an- 
noimced  in  Pflsterer  v.  J.  H.  Peter  &  Co.,  117 
Ky.  501,  78  S.  W.  450,  25  Ky.  Law  Bep.  1605, 
and  reaffirmed  in  numerons  later  cases  decid- 
ed in  this  Jurisdiction,  which,  in  snbstance, 
declares  that  a  servant  not  charged  with  the 
duty  of  inspection  is  not  required  to  make  a 
minute  or  detailed  examination  of  the  place 
where  the  master  puts  him  to  work  or  of  the 
instrumentalities  to  be  used  in  performing 
it,  nor  to  take  notice  of  any  defect  which 
would  not  be  apparent  to  one  who  usually 
has  neither  time  nor  opportunity  for  more 
than  a  casual,  hurried  glance  at  the  place 
of  work  or  the  instrumentalities,  but  is  enti- 
tled to  rely  on  the  master's  having  adequate- 
ly discharged  his  primary  duty  of  using  or- 
dinary care  to  make  the  place  of  work  and 
instrumentalities  of  work  reasonably  safe 
for  his  use;  hence  in  such  case  the  master 
would  be  liable  to  the  servant  for  an  injury 
sustained  by  the  latter,  caused  by  any  defect 
in  the  place  of  work  or  instrumentalities, 
that  made  them  dangerous  for  the  servant's 
use,  unless  the  defect  or  danger  was  so  obvi- 
ous that  one  situated  as  was  the  servant 
ought,  by  the  exercise  of  wdlnary  care,  to 
have  discovered  it.  L.  &  N.  R.  Co.  v.  Foley, 
94  Ky.  224,  21  S.  W.  866,  16  Ky.  Law  Rep. 
17 ;  U&N.R.  Co.  V.  Vestal,  105  Ky.  461,  49 
S.  W.  204,  20  Ky,  Law  Rep.  1288;  Cov.  Saw- 
mill &  Mfg.  Ca  T.  Clark,  U6  Ky.  461,  76  S. 
W.  348,  25  Ky.  Law  Rep.  694 ;  Freestone  Co. 
V.  McGee,  118  Ky.  311,  80  S.  W.  1113,  25  Ky. 
lAw  Rep.  2211 ;  Shemwell  v.  O.  &  N.  R.  Co., 
117  Ky.  562,  78  S.  W.  448,  25  Ky.  Law  Rep. 
1671;  Wilson  v.  Chess  &  Wymond  Co.,  117 
Ky.  572,  78  S.  W.  453.  25  Ky.  Law  Rep.  1655 ; 
Gratz  V.  Worden,  82  S.  W.  395,  26  Ky.  Law 
Rep.  723 ;  McFarland's  Adm'r  v.  Harbison  & 
Walker  Co.,  82  S.  W.  430.  26  Ky.  Law  Rep. 
747;  Carey  v.  Samuels.  88  S.  W.  1052,  28  Ky. 
Law  Rep.  8 ;  Bell-Coggeshall  Co.  v.  Lewis,  89 
S.  W.  135,  28  Ky.  Law  Rep.  162;  Corley  v. 
Paducah  Cooperage  Co..  89  S.  W.  612,  28  Ky. 
Law  Rep.  451;    Cov.  &  COn.  Bridge  Co.  t, 
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HnU,  90  S.  W.  1055,  2S  Ky.  Lavr  Rep.  1039; 
Louisa  Coal  Co.  v.  Hammond's  Adm'z,  160 
Ky.  271,  169  S.  W.  709;  B.  &  O.  R.  Co.  T. 
Baugh,  149  U.  S.  S68,  13  Sup.  Ct  914,  87  L. 
Ed.  772. 

The  rule  In  question  is  admirably  stated 
In  Buey's  Adm'r  v.  Chess  &  Wymond  Co., 
84  S.  W.  563,  27  Ky,  Law  Rep.  198,  as  fol- 
lows: 

"It  must  be  kept  in  reasonable  repair.  The 
master's  duty  extends  to  seeing  that  the  ma- 
chinery is  in  that  condition  of  repair,  and  con- 
sequently he  must  use  reasonable  endeavor  to 
keep  himself  informed  of  the  condition.  This 
the  master  may  do  by  requiriug  the  servant  in 
charge  of  the  machine,  where  he  is  competent  to 
do  80,  to  ascertain  its  condition,  and  to  report 
it  to  the  master,  or  to  the  superior  in  charge, 
and  who  represents  him.  The  servant  is  not 
bound  to  increase  the  hazard  of  his  employment 
by  working  at  machinery  or  with  tools  in  unfit 
condition.  By  bringing  the  fact,  where  it  is 
known  to  the  servant,  to  the  master's  attention, 
the  defects  can  be  remedied  by  the  one  in  au- 
thority, or  the  servant  be  absolved  from  the  in- 
creased risks  Incident  to  their  use,  if  the  dan- 
ger is  not  such  as  that  none  but  a  reckless  per- 
son would  continue  their  use  in  that  condition. 
When,  however,  the  servant  actually  knows  of 
the  imperfection,  and  of  the  danger  it  involves 
to  him,  and  continues  without  complaint,  or 
without  bringing  it  to  the  master's  attention,  he 
assumes  for  the  time  the  increased  hazard  in  ad- 
dition to  the  ordinary  risks  of  his  employment. 
The  law  requires  the  master  to  do  what  he  rea- 
sonably can  do  toward  protecting  bis  workmen 
in  employments  dangerous  to  life  or  limb.  But 
employers  are  not  omniscient.  They  cannot  ac- 
tually know  the  condition  of  every  piece  of  ma- 
chinery or  tool  at  every  instant  of  its  use.  The 
workman  who  has  it  in  immediate  charge  has 
the  best  opportunity  for  learning  of  such  defects 
as  may  occur  at  any  moment,  and  are  open  to 
bis  view.  It  is  bis  duty  to  report  it  so  that  it 
can  be  repaired.  If  be  fails  in  that  duty,  the 
master  may  or  or  may  not  be  liable  if  some  oth- 
er person  is  injured  by  it,  but,  if  the  neglectful 
servant  himself  suCFers  an  injury  from  it,  the 
master  having  no  knowledge  of  the  situation,  it 
is  a  safe  rule  that  lets  the  negligent  servant 
bear  the  consequences  of  bis  own  action." 

[5,  6]  Here  the  defect  In  the  machinery  and 
the  danger  to  be  apprehended  from  its  con- 
tinued use  were  not  only  obvious,  but  were 
known  to  the  decedent  better  than  to  any  cme 
else;  therefore  whatever  risk  attended  the 
use  of  the  machine  In  Its  defective  condition, 
thongh  greater  than  one  of  the  ordinary  risks 
Incident  to  the  employment,  was  assumed  by 
the  decedent  with  complete  knowledge  of  the 
risk  thereby  Incurred.  At  the  same  time  it 
was  a  danger  from  which  appellees  could 
not  have  protected  him,  because  they  knew 
nothing  of  the  defect  In  the  machinery,  which 
want  of  knowledge  resulted  from  the  dece- 
dent's negligence  in  falling  to  Inform  them 
of  the  defect  which  had  been  caused  by  his 
further  negligent  act  in  striking  the  pulley 
with  a  piece  of  timber  but  a  few  days  before 
his  death. 


[7]  His  want  of  care  In  the  several  partic- 
ulars mentioned  cannot  be  excused  npon  the 
ground  of  his  yonth,  because  it  appears  from 
the  testimony  of  his  father,  appellees'  fore- 
man, that  he  was  an  Intelligent  young  man 
of  normal  physical  and  mental  develi^ment, 
capable  of  properly  attending  to  the  duties 
appertaining  to  the  operation  of  the  machine 
at  which  he  was  put  to  work,  and  that  when 
employed  and  put  to  work  at  the  machine  he 
was  fully  instructed  by  the  father  how  to 
operate  It,  and  had  worked  at  It  for  two 
months  before  his  death.  As  said  in  Inter- 
state Coal  Co.  y.  Deaton,  148  Ky.  160,  146 
8.  W.  396,  a  case  In  which  the  jury  was  sus- 
tained by  a  young  man  17  years  of  age: 

"It  is  the  rule  that,  if  an  employfi,  notwith- 
standing his  minority,  has  sufficient  intelligence 
and  experience  to  appreciate  the  danger  of  a 
situation,  the  rule  applicable  to  adults  may  be 
applied  in  his  case." 

It  Is  patent,  therefore,  that  npon  the 
ground  thus  far  considered  appellees  were 
entitled  to  the  peremptory  instruction  direct- 
ing a  verdict  in  their  behalf. 

[I]  The  peremptory  Instruction  was  also 
authorized  upon  yet  another  ground.  The 
evidence  falls  to  show  how  the  decedent  lost 
his  life;  whether  his  death  was  caused  by 
the  conveyor  belt's  Jumping  oft  the  defective 
pulley  and  thereby  catdilng  his  body  and 
wrapping  It  about  the  overhead  shaft,  or 
whether.  In  attempting  to  make  some  adjust- 
ment of  the  belt,  he  stuck  his  leg  inside  of  it 
while  In  motion,  as  he  had  been  known  to  do 
on  a  previous  occasion  when  warned  of  the 
danger  of  such  an  act,  and  thereby  became 
entangled  in  the  belt,  cannot  be  told  from 
the  evidence.  In  other  words,  the  cause  of 
his  death  is  purely  a  matter  of  conjecture 
or  speculation.  The  facts  of  the  case  bring 
It  clearly  within  the  rule  announced  in  Stu- 
art's Adm'r  v.  N.  O.  &  St  L.  Ry.  Co.,  146  Ky. 
127,  142  S.  W.  232,  and  the  cases  therein  cit- 
ed.   In  that  case  it  is  said: 

"But  In  all  cases  of  this  character,  where  it 
is  sought  to  recover  damages  for  negligence  or 
wrongful  act,  there  must  be  some  evidence  to 
show  that  the  deceased  lost  his  life  through  the 
negligence  of  the  defendant,  and  this  evidence 
must  be  sufficient  to  charge  the  defendant  with 
a  breach  of  duty.  A  recovery  cannot  be  had  on 
mere  surmises  or  speculation  as  to  how  the  in- 

i'ury  that  is  complained  of  happened,  nor  will  it 
le  presumed  that  the  defendant  was  guilty  of 
*  *  •  negligence.  If  the  injury  may  as  rea- 
sonably be  attributed  to  a  cause  that  will  ex- 
cuse the  defendant  as  to  a  cause  that  will  sub- 
ject it  to  liability,  then  the  well-settled  rule  is 
that  a  recovery  cannot  be  bad.  •  •  • "  Mc- 
Donald's Adm  X  V.  Lou,  Car  Wheel,  etc.,  Co., 
149  Ky.  801,  149  S.  W.  1142 :  Strock's  Adm'r 
V.  L.  &  N.  R.  Co.,  145  Ky.  150,  140  S.  W.  40; 
L.  &  N.  R.  Co.  V.  Stayton's  Adm'r,  163  B>. 
760,  174  S.  W.  1104;  Dana  &  Ca  ▼.  BlaS- 
burn,  121  Ky.  706,  90  S.  W.  287. 

Judgment  affirmed. 
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HAUSS  ▼.  StJBBAN. 
(Court  of  Appeals  of  Kentucky.    Feb.  24, 1916.) 

1.  Sales  «=>429  —  Wabbantt  —  Remedy  toe 
Bbkach. 

Where  a  contract  of  sale  of  machinery 
merely  permits  the  buyer  to  return  it  if  it  is  not 
as  warranted,  and  does  not  provide  that  it  shall 
be  deemed  to  fulfill  the  warranty  unless  return- 
ed, he  may,  though  it  does  not  satisfy, the  war- 
ranty, retain  it,  and  recoup  his  damages  for  the 
breach.  In  an  action  by  the  sdler  for  the  price. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1224-1229;    Dec.  Dig.  .&=>429.] 

2.  Saxeb   €=3392  —  Recovebt  of  Pbioe   by 

BUTEB— RETtTBN   OF   AbTICLE. 

Unless  an  article  sold  is  absolutely  worth- 
less for  every  purpose,  though  it  is  useless  to 
the  buyer,  he  must  return,  or  offer  to  return,  it 
before  he  can  recover  the  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1128-1131;    Dec.  Dig.  <S=»392.] 

8.  SAI.E8  «s»442  —  Bbeaoh  of  Warbanty— 

Dahaoes. 

The  measure  of  damages  for  breach  of  war- 
ranty of  power  of  machinery  sold  and  installed 
is  the  difference  between  its  value  as  installed 
and  its  value  as  warranted. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
TXe.  n  1284-1801;   Dec.  Dig.  «=»442.] 

Appeal  from  Clrcnit  Court,  Campbell 
County. 

Action  bf  Albert  F.  Hauss  against  George 
Snrran.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded  for 
new  trial. 

Judson  A.  Sbney,  of  Newport,  and  Edward 
C.  Lovett,  of  Cincinnati,  Ohio,  f9r  appellant. 
Barbour  &  Bassmann,  of  Newport,  for  ap- 
pellee. 

CLAT,  C.  PlaintiflT,  Albert  F.  Hauss, 
brought  this  suit  against  George  Surran  to 
recover  the  balance  of  the  purchase  price  of 
a  small  electric  light  plant.  Defendant  coun- 
terclaimed  for  damages  for  breach  of  war- 
ranty. The  Jury  found  for  defendant,  and 
judgment  was  entered  accordingly.  Plaintiff 
has  moved  for  an  appeal. 

On  May  7,  1914,  plaintiff  contracted  with 
the  defendant  to  install  an  electric  light 
plant,  consisting  of  machinery  and  appliances 
connected  to  150  light  outlets  for  tungsten 
lamps  and  one  6.  E.  arc  light  The  pur- 
chase price  was  $611,  payable  $200  when  the 
machinery  was  shipped,  $200  on  June  15, 
1914,  and  $211  on  July  15,  1914.  Under  the 
contract,  the  machinery  was  to  consist  of  one 
six  horse  power  "Sandow"  kerosene  engine 
mounted  on  skids,  fully  equipped  with  oil  and 
water  tanks  and  throttling  governor,  belted 
to  a  4-kilowatt  115-Tolt  Bobbins  &  Myers  di- 
rect current  generator,  type  "I,"  connected 
fo  a  slate  switchboard  by  main  wires,  one 
voltmeter,  voltage  regulator,  and  fused  main 
dynamo  switch.  The  warranties  of  the  man- 
ufacturers of  the  engine  and  generator  were 
made  a  part  of  the  contract  between  plaintiff 
and  defendant  With  respect  to  the  genera- 
tor, the  warranty  Is  as  follows: 


"It  la  guaranteed  that  the  genen>tor  installed 
will  be  a  4  kilowatt  at  116  volts  and  is  capable 
of  carrying  200  twenty  watt  (18  C.  P.)  tungsten 
lamps  at  its  rated  voltage  continuously  without 
injurious  heating. 

,  "The  company  agrees  to  furnish  all  generators 
in  good  operative  condition,  free  from  all  de- 
fects in  labor  and  material,  and  agrees  that 
they  will  deliver  their  rated  output  successfully, 
provided  they  are  kept  in  proper  condition  and 
operated  normally. 

"The  company  agrees  to  correct  at  its  own 
expense  any  defects  in  labor  and  material  in  its 
apparatus  which  may  develop  under  normal  and 
proper  use  within  thirty  days  after  said  ap- 
paratus has  been  placed  into  service,  provided 
the  purchaser  gives  to  the  company  immediate 
written  notice  of  such  defects.  Responsibility 
for  defects  resulting  from  improper  storage  or 
handling,  prior  to  placing  the  apparatus  into 
service,  will  not  be  assumed  by  the  company. 
Liability  for  consequential  damages,  due  to 
failure  to  meet  the  conditions  of  this  guaranty, 
will  not  be  assumed  by  the  company." 

With  respect  to  the  engine,  the  warranty 
Is  as  follows: 

"We  guarantee  that  the  engine  will  be  en- 
tirely satisfactory  to  you,  you  to  be  the  judge 
and  JU17.  You  will  be  allowed' a  15  days'  trial 
dating  from  the  time  you  receive  the  engine  and 
if,  for  any  reason  whatever,  you  do  not  feel  en- 
tirely satisfied  with  the  engine  and  wish  your 
money  back,  every  cent  you  have  paid  us  for 
it  will  be  refunded  without  question  and  with- 
out argument  if  you  will  write  us  for  shipping 
instructions  which  we  will  immediatdy  furnish 
within  the  fifteen  days. 

"We  guarantee  every  Sandow  engine  to  be  free 
from  defect  when  shipped  from  our  factory  end 
any  part  proven  defective  from  this  cause  will 
be  replaced  without  costs  if  the  part  to  be  re- 
placed is  returned  to  our  factory  for  examina- 
tion, transportation  charges  prepaid.  This  guar- 
anty is  effective  for  five  years  from  date  of 
sale. 

"Furthermore— we  guarantee  that  every  San- 
dow engine  has  before  shipment  been  tested  un- 
der actual  conditions  to  insure  its  satisfactory 
operation  and  power  and  that  it  has  developed 
its  rated  horse  power  on  our  stand  test" 

According  to  the  evidence  for  plaintiff, 
the  plant  was  installed  at  Phoenix  Grove 
Park  and  tested,  and  gave  perfect  results. 
Shortly  after  the  plant  was  installed,  in  an- 
swer to  a  complaint,  he  went  to  the  plant 
and  found  that  they  had  blown  a  fuse,  and 
that  the  lights  had  been  short-circuited  in 
one  of  the  amusement  tents.  About  a  week 
after  the  plant  was  instaUed  he  put  on  a 
muffling  device.  One  time  In  August  he  went 
up  there  to  see  how  the  plant  was  running, 
and  iterated  the  plant  for  two  hours.  He 
was  In  the  habit  of  calling  up  the  plant  over 
the  telephone  every  Monday  or  Tuesday 
morning  and  Inquiring  how  It  was  working, 
and  always  received  the  message  that  It 
was  working  nicely.  The  only  two  times  he 
went  to  the  plant  In  response  to  complaints 
were  when  the  fuse  was  blown  and  when  he 
took  Mr.  Pickett  up  there  In  the  month  of 
August 

Defendant  and  his  witnesses  testified  that 
the  plant  from  the  very  beginning  failed  to 
work  properly  or  to  give  the  necessary  light 
Plaintiff,  in  response  to  numerous  com- 
plaints, came  to  the  plant  on  several  occa* 
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'slons  and  was  unable  to  make  It  work  prop- 
erly. Notwithstanding  the  failure  of  the 
plant  to  work  properly,  defendant  continued 
to  operate  it  up  to  about  the  26th  day  of 
August.  There  Is  further  evidence  to  the 
effect  that  the  engine  in  question  was  not  a 
six  horse  power  engine  and  was  not  sufficient 
for  150  lights. 

[1,  2]  For  the  plaintiff  it  is  insisted  that 
if  the  defendant  retained  the  machinery  and 
failed  to  return,  or  offer  to  return.  It  within 
a  reasonable  time,  he  thereby  waived  the 
breach  of  warranty,  and  the  court  erred  in 
failing  to  submit  this  phase  of  the  case  to 
the  Jury.  In  our  opinion,  this  principle  is  not 
applicable  to  the  facts  of  this  case.  Here  the 
contract  was  executed.  Of  course,  where  the 
condition  is  that  the  article  sold  shall  be 
deemed  to  fuIflU  the  warranty  unless  return- 
ed within  a  specified  or  reasonable  time,  and 
the  buyer  retains  the  goods  after  that  time, 
he  cannot  avail  himself  of  the  breach  unless 
requested  by  the  seller  to  keep  the  machinery 
under  the  prodiise  that  be  will  make  it  op- 
erate in  a  satisfactory  manner,  or  the  seller, 
by  his  course  of  dealing,  has  induced  the 
buyer  to  believe  that  he  may  keep  the  ma- 
chinery without  losing  his  right  to  return  it 
within  the  time  fixed.  Dick  v.  James  Clark, 
Jr.,  Electric  Company,  161  Ky.  622,  171  S. 
W.  198;  McCormlck  Harvesting  Machine 
Company  v.  Arnold,  116  Ky.  508,  76  S.  W. 
323,  25  Ky.  Law  Rep.  663.  But  where  the 
sale  is  executed  and  the  provision  of  the  con- 
tract is  not  imperative,  but  merely  permits 
the  buyer  to  return  the  property,  he  may,  at 
bis  election,  resort  to  that  remedy,  or  he  may 
retain  the  article  and  recoup  his  damages 
for  the  breach  of  the  warranty  in  an  action 
by  the  vendor  for  the  price.  Shupe  &  Ca  v. 
CoUender,  06  Conn.  489,  15  AO.  405,  1  L.  R. 
A.  339;  Ellwood  v.  McDlll,  105  Iowa,  437, 
75  N.  W.  340;  Cook  v.  Gray,  2  Bush,  121; 
Harrlgan  and  White  v.  Advance  Thresher 
Company,  81  S.  W.  261,  26  Ky.  Law  Rep.  317; 
Ruby  Carriage  Company  v.  Kremer,  81  S.  W. 
251,  26  Ky.  Law  Rep.  274.  Unless  the  arU- 
cle  is  absolutely  worthless  for  every  purpose, 
the  buyer  cannot  recover  the  price  unless 
he  returns  the  article  or  offers  to  return  It. 
In  the  case  under  consideration,  defendant 
not  only  warranted  that  the  engine  was  a  six 
horse  power  engine,  but  that  it  had  sufficient 
power  to  light  150  lights  and  one  arc  light. 
The  additional  warranties  were  those  con- 
tained in  catalogues  of  the  manufacturers. 
It  does  not  appear  that  there  was  any  defect 
in  the  generator.  The  chief  complaint  is 
with  respect  to  the  power  of  the  engine.  The 
warranty  of  the  manufacturer  with  respect 
to  the  engine  merely  permits  the  buyer  to 
return  it.  It  does  not  provide  that  a  failure 
to  return  shall  constitute  a  waiver  of  the 
warranty.  That  being  true,  plaintiff's  re- 
tention of  the  machinery  did  not  constitute  a 
waiver  of  the  warranty. 

Here  the  answer  and  counterclaim,-  after 
setting  out  the  breach  of  warranty,  asked 


for  damages  to  plaintiff's  business.  To  this 
portion  of  the  answer  and  counterclaim  a 
demurrer  was  sustained.  The  answer  and 
counterclaim  further  alleges  that  the  light 
plant  was  useless  to  the  defendant,  and — 
"that  by  reason  of  said  failure  of  said  electric 
light  plant,  be  lost  the  sum  of  $200,  paid  to  the 
said  plaintiff." 

The  mere  fact  that  the  plant  was  useless 
to  the  defendant  did  not  diiqiense  with  the 
necessity  for  his  returning,  or  offering  to  re- 
turn, the  machineiy,  If  he  desired  to  rescind 
and  recover  the  price.  It  is  only  where  the 
plant  is  absolutely  worthless,  and  not  merely 
worthless  to  the  defendant,  that  he  may  sue 
for  the  price  without  having  retnmed  or 
offered  to  return  the  plant.  We,  therefore, 
conclude  that  the  answer  and  counterclaim 
was  not  good  on  demurrer.  On  the  return 
of  the  case  defendant  will  be  permitted  to 
amend  and  set  up  his  damages  for  the  breach 
of  the  warranty. 

The  court  instructed  the  Jury  as  follows: 

"(1)  The  jury  will  find  for  the  plaintiff  in  the 
sum  of  $411,  with  interest  from  July  15,  1914, 
unless  they  believe  from  the  evidence  that  the 
engine  installed  at  the  place  in  question,  if 
kept  in  proper  condition  and  properly  operated, 
would  not  develop  six  horse  power  and  sufficient 
to  successfully  and  continuously  .operate  the 
plant  with  160  tungsten  lamps  of  16  and  8 
candle  power  as  per  contract  and  one  are  lamp, 
in  which  event  tney  will  find  for  the  defendant. 

"(2)  If  the  jury  find  for  the  defendant  under 
instruction  No.  1  and  believe  from  the  evidence 
that  the  engine  in  question  was  not  sufficient  to 
develop  6  horse  power,  etc.,  they  shall  find  fot- 
tbe  defendant  as  damages  the  difference  between 
what  they  may  believe  from  the  evidence  the 
plant  as  installed  to  have  been  reasonably  worth 
and  the  amount  paid  thereon  by  defendant,  to 
wit,  the  sum  of  $200,  not  to  allow  under  this  in- 
struction, however,  an  amount  in  excess  of 
$100." 

It  will  be  observed  that  Instruction  No.  1 
authorizes  a  finding  tor  the  defendant  if  the 
plant  did  not  come  np  to  the  warranty,  re- 
gardless of  the  amount  of  damages  to  which 
defendant  was  entitled.  In  other  words,  the 
Jury  were  compelled,  under  this  instruction, 
even  though  they  believed  defendant  had 
been  damaged  only  to  the  extent  of  $100  or 
$150,  to  disregard  the  balance  of  plaintiff's 
claim  and  render  Judgment  for  the  defend- 
ant It  follows,  therefore,  that  Instruction 
No.  1  is  erroneous. 

[3]  The  effect  of  Instruction  Na  2  is  to  as- 
sume that  If  the  plant  did  not  comply  with 
the  warranty,  it  was  worth  less  than  $200. 
It  seems  to  disregard  entirely  the  fact  that 
defendant  was  liable  for  $411,  and  that,  un- 
less his  damages  exceeded  this  amount,  there 
should  still  be  a  finding  in  favor  of  plaintiff. 
In  a  case  like  this,  the  measure  of  damages 
is  the  difference  between  the  value  of  the 
machinery  as  Installed  and  Its  value  as  war- 
ranted. Marbury  Lumber  Company  v. 
Stearns  Mfg.  Co.,  107  S.  W.  200,  82  Ky.  Law 
Rep.  739. 

Since  the  machinery  is  not  absolutely 
worthless  and  was  not  returned,  or  offered  to 
b«  returned,  defendant's  defense  is  coutlned 
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to  Its  dalm  for  damages.  That  being  trne, 
the  court  on  another  trial  will  instract  the 
jury  in  substance  as  follows: 

(1)  You  will  find  for  plaintiff  in  the  sum  of 
S411,  with  6  per  cent.  uitereBt  from  July  14, 
1914. 

(2)  If  70U  believe  from  the  evidence  that  the 
engiiie  in  qacation,  if  kept  in  proper  condition 
and  properly  operated,  would  not  develop  six 
horse  power,  or  power  sufficient  successfully  and 
continuously  to  operate  the  plant  with  150 
tungsten  lamps  of  16  and  8  candle  power,  and 
one  arc  lamp,  you  will  find  for  the  defendant 
and  fix  his  damages  as  provided  in  instruction 
No.  8. 

(3)  If  vou  find  for  defendant  under  instruc- 
tion No.  2,  the  measure  of  his  damages  is  the 
difference  between  the  value  of  the  plant  as 
warranted  and  its  value  as  installed. 

(4)  If  yon  find  for  defendant,  and  your  find- 
ing be  less  than  your  finding  for  plaintiff,  you 
wUl  return  a  verdict  in  favor  of  plaintiff  for 
the  difference;  but  if  your  finding  for  defend- 
ant exceed  or  equal  your  finding  for  plaintiff, 
you  wiU  either  return  a  verdict  in  favor  of  de- 
fendant for  the  excess  not  exceeding  $200,  or 
merely  find  for  the  defendant  on  the  whole  case. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


SliONE  V.  MASON  COAL  &  COKE  CO.  et  al. 


(Court  of  Appeals  of  Kentucky. 
1916.) 


Feb.  24, 


Wills  9=9545— Dkcbased  Devisee— "Ibst7e." 
The  word  "issue"  in  Ky.  St  §  4841,  provid- 
ing if  a  devisee  or  legatee  dies  before  testator, 
leaving  issue  surviving  testator,  such  issue  shall 
take,  does  not  have  the  meaning  of  "heirs,"  so 
as  to  Include  ancestors  (citing  2  Words  and 
Phrases,  Second  Series,  Issue). 

[Ed.  Note. — For  other  cases,  see  Wills,  Ont. 
Dig.  §§  1171-1176,  1810-1318;  Dec.  Dig.  «=> 
645.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  between  Bethena  Slone  and  the  Ma- 
son Coal  &  Coke  Company  and  others.  From 
an  adverse  Judgment,  said  Slone  appeals. 
Affirmed. 

Cbllders  &  Childers,  Sam  O.  Stowers  and 
V.  W.  Stowers,  all  of  Pikevllle,  for  appel- 
lant J.  J.  Moore,  York  &  Johnson,  and 
Butler  &  Moore,  all  of  Pikevllle,  for  ai^>el- 
lees. 

CLARKE!,  J.  Elbert  Rowe  made  a  will 
devising  his  property  to  bis  bastard  child 
Rosa  Hester  Slone,  who  died  without  is- 
sue seven  days  before  the  testator.  The 
testator,  Egbert  Rowe,  left  no  widow  or  chil- 
dren, and  his  mother  and  father  were  dead, 
but  be  was  survived  by  a  brother  and  neph- 
ew, who  axe  appellees. 

The  only  question  in  this  case  is  whether 
appellant,  mother  of  the  devisee,  under  said 
wlU,  is  the  owner  of  the  property  left  by  said 
testator,  or  whether  same  belongs  to  his 
brother  and  nephew,  and  that  question  de- 
pends solely  upon  the  meaning  of  the  word 
"issue"  in  section  4841  of  the  Kentucky  Stat- 
utes.    Said  section  la  as  follows: 


"If  a  devisee  or  legatee  dies  before  the  testa- 
tor, or  is  dead  at  the  making  of  the  will,  leav- 
ing issue  who  survive  the  testator,  such  issue 
shall  take  the  estate  devised  or  bequeathed,  as 
the  devisee  or  legatee  would  have  done  if  he 
had  survived  the  testator,  unless  a  different  dis- 
position thereof  is  made  or  required  by  the  will." 

Counsel  for  appellant  Insist  that  the  word 
"issue"  used  In  said  section  Is  synonymous 
with  the  word  "heir,"  and  that  In  contem- 
plation of  said  statute  the  mother  is  the 
issue  of  her  own  child.  In  addition  to  the 
clever,  If  not  convincing,  argument  of  counsel 
for  appellant,  he  presents  as  authority  for 
said  argument  the  following,  in  reference  to 
sections  1400.  1401',  and  4841  of  the  Statutes, 
found  In  Cherry  v.  Mitchell,  108  Ky.  1,  KS 
8.  W.  689: 

"We  think  all  these  provisions  mean  the  same 
persons,  whether  designated  as  'heirs,'  'descend- 
ants,' or  'issue.' " 

And  again  In  the  same  opinion  4n  reference 
to  section  468  of  the  Kentucky  Statutes, 
which  provides  that  the  word  "Issue,"  as  ap- 
plied to  the  descent  of  real  estate,  shall  be 
construed  to  Include  all  the  lawful  lineal  de- 
scendants of  the  ancestor,  this  court  said: 

"That  the  words  lawful  lineal  descendants  of 
the  ancestor'  were  apparently  used  to  designate 
all  those  persons  who  might  lawfully  inherit  the 
estate." 

Those  statements  by  this  court,  while  true 
in  reference  to  the  facts  then  before  It,  were 
evidently  made  Inadvertently  and  were  much 
broader  than  was  necessary  in  the  decisi(« 
of  that  case,  and  in  our  Judgment  entirely 
too  broad  to  be  true  generally.  The  only 
question  involved  In  that  case  was  whether 
or  not  a  bastard  child,  under  section  4841 
of  the  Kentucky  Statutes,  inherited  property 
devised  to  Its  mother  by  her  father  when 
the  mother  died  prior  to  the  death  of  the 
testator;  and  the  only  thing  decided  in 
that  case  was  that  the  word  "issue"  In  said 
section  applied  to  the  bastard  child  as  the 
heir  of  the  mother.  So  far  as  the  facts  and 
decision  in  that  case  were  concerned,  any 
one  of  said  words,  "heirs"  "descendants,"  or 
"issue"  would  haTe  had  the  same  eftect,  and 
It  was  not  material  or  necessary  to  notice 
their  differences  in  meaning. 

In  the  Instant  case,  however,  to  regard 
the  dlfterences  in  the  meaning  of  these  words 
would  lead  to  dlfTerent  results,  dependent 
upon  which  word  is  used,  and  they  cannot  be 
used  synonymously.  We  therefore  find  our- 
selves unable  to  consent  that  the  obiter  dicta 
in  the  Cherry  v.  Mitchell  Case  are  binding 
when  the  facts  are  entirely  different  from 
those  in  that  case,  and  were  not  In  contem- 
plation when  said  statements  were  made. 
Such  statements  always  must  be  read  in  con- 
nection with  the  facts  of  the  particular  case 
in  wbich  they  are  made,  and  while  it  is  true 
that  the  word  "issue"  may  be  construed  some* 
times  so  as  to  mean  "heirs,"  when  such  mean- 
ing Is  given  to  It,  it  must  be  by  force  of  Its 
connection  and  association  with  other  words 
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or  peculiar  facts.  Miller  v.  Miller,  161  Ky. 
563,  152  S.  W.  642;  Bonnycastle  v.  Ully, 
153  Ky.  834,  166  S.  W.  874. 

No  such  words  of  reference  are  used  In 
connection  with  the  word  In  the  statute  un- 
der consideration;  nor  are  there  any  facts 
Involved  in  this  case  to  warrant  such  a  con- 
struction here.  Both  the  ordinary  and  tech- 
nical meaning  of  the  word  "issue"  are  too 
well  established  to  render  a  discussion  there- 
of either  necessary  or  profitable.  It  is  suffi- 
cient to  state  that  the  construction  sought 
by  appellant,  that  it  Includes  ancestors,  is 
not  only  unsupported  by  authority,  but  is  in 
direct  opposition  to  all  definitions  and  con- 
structions of  the  word  that  we  have  been 
able  to  find  (Webster's  New  International 
Dictionary ;  Bouvier's  Law  Dictionary ;  14 
Cye.  38;  25  Cyc.  1442;  2  Jarman  on  Wills, 
33 ;  Tichenor  v.  Brewer,  98  Ky.  349,  33  8.  W. 
86;  Words  and  Phrases,  Second  Series,  vol. 
2,  p.  1212) ;  and,  besides,  would  do  violence 
to  our  statutory  definition,  which  is  in  lan- 
guage so  plain  and  unambiguous  as  to  for- 
bid, rather  than  warrant,  a  Judicial  con- 
struction based  upon  a  speculation  of  the  leg- 
islative intent. 

Wherefore  the  Judgment  is  afDrmed. 


CliABK  V.  OWENSBOBO  OITX  R  00. 
(Court  of  Appeals  of  Kentudcy.    Feb.  29,  1916.) 

1.  Gabbiebs  <e=>333— Stbekt  Gab  Passknoebs 

— CONTKIB0TOBT   NEOLIGBNOB. 

Where  a  street  car  posseoger  attempted  on 
her  own  initiative  to  alight  before  the  car  came 
to  a  stop,  and  fell  and  was  injured,  she  took 
the  risk  of  injury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |g  1385,  1386,  1388-1397;  Dec.  Dig. 
<S=>333.] 

2.  Appeai,  ANn  Bbbob  «=»171  —  Theobt  of 
Ga  sf— Instbuctions. 

Where  the  case  for  plaintiff  whs  submitted 
to  the  jury  under  instructions  presenting  cor- 
rectly his  theory  of  the  case,  he  cannot  com- 
plain because  the  court  did  not  permit  a  recov- 
ery on  some  other  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1053-1063,  1066,  1067, 
1161-1165;   Dec.  Dig.  €=171.] 

Appeal  from  Circuit  Court,  Darius 
County. 

Action  by  Nannie  EL  Clark  against  the 
Owensboro  City  Ballroad  Company.  From 
a  Judgment  for  defendant,  plalntlfT  appeals. 
Affirmed. 

Louis  L  Igleheart,  of  Owensboro,  for  ap- 
pellant 

CABBOLL,  J.  mie  appellant,  as  plalntifT 
below,  brought  this  suit  against  the  appellee, 
as  defendant,  to  recover  damages  for  per- 
sonal injuries  sustained,  as  alleged,  by  the 
negligence  of  the  defendant  In  the  operation 
of  a  car  on  which  the  plaintiff  was  a  pas- 
senger.    The  petition  charged  that: 

"Tiie  motorman  in  charge  of  said  car  brought 
same  to  a  stop  near  the  comer  of  Venable  ave- 


nue and  West  Ninth  street  for  the  purpose  of 
allowing  her  to  alight  therefrom;  that  she  there- 
upon started  to  leave  said  car ;  that,  while  in 
the  act  of  stepping  from  said  car  to  tie  groanii, 
the  said  motorman  in  charge  of  said  car,  by  and 
through  gross  negligence,  suddenly  started  said 
car  forward,  and  plaintiff  was  thereby  thrown 
violently  to  the  street;"  that  her  injuries  were 
caused  by  the  "negligence  of  the  defendant  in 
suddenly  starting  said  street  car  before  the 
plaintiff  had  sutBcient  time  to  alight  therefrom, 
and  in  failing  to  give  plaintiff  sufficient  time 
to  leave  said  car  before  starting  said  car." 

The  answer  was  a  traverse  of  the  petition, 
accompanied  by  a  plea  of  contributory  neg- 
ligence set  out  In  the  usual  form. 

On  the  trial  of  the  case  the  plaintiff  testi- 
fied: 

"I  said,  'Let  me  off  at  Venable  avenue,"  and 
he  motioned  for  me  to  get  off,  and  before  I  could 
make  my  step  to  get  down  the  step  he  started  the 
car,  before  I  could  get  off,  and  he  threw  me  ont 
mto  the  road.  Q.  When  did  you  tell  him  to  put 
you  off  at  Venable  avenue?  A.  At  the  end  of 
the  car  line.  Q.  Did  he  hear  yon?  A.  Yes,  sir: 
and  when  he  got  there  he  stopped  the  car.  Q'. 
Was  it  an  open  car?  A.  A  closed  car;  and  he 
motioned  for  me  to  come  and  get  off  when  he 
stopped  the  car.  Q.  What  did  you  do?  A. 
When  he  motioned  for  me  to  get  off,  and  when  I 
went  to  make  my  step  he  started,  and  it  threw 
me  against  the  street  Q.  Did  he  give  you 
enough  time  to  get  off?  A.  No,  sir;  he  did  not 
If  he  would  have  given  me  enough  time,  I  would 
not  have  got  hurt?' 

The  motorman  testified  as  follows: 
"When    I    got   back    to    McGill   avenue  two 
squares,  Ben  Fieldeu  got  on  the  car,  and  when 
I  stopped  the  car  Mra.  Clark  walked  on  the  front 

flatform,  and  I  caught  her  by  the  arm,  and 
said,  'You  don't  want  to  get  off  here;  yoo 
want  to  get  off  at  the  next  square;'  and  she  said, 
'All  right,'  and  stepped  back  inside  the  car, 
and  was  getting  change  and  holding  to  the  door- 
facing  of  the  car,  and  I  went  up  the  street  and 
ran  about  halfway  between  McGill  and  Pravser, 
and  threw  my  currrait  off  and  was  looking  back, 
and  I  passed  over  Venable  avenue,  and  Mr. 
Brady  s  house  is  nearly  on  the  comer  of  Venable 
avenue,  and  I  went  about  halfway  between  Ven- 
able avenue  and  Bradv's  house,  and  there  waa 
not  an  electric  light  burning  near  tliat  place, 
and  when  I  brought  my  current  to  a  stop  I 
goes  up  slow  with  the  current  off,  and  when  I 
stopped  my  car  and  turned  around  she  was  lay- 
ing opposite  my  door.  •  •  •  And  I  said, 
This  old  lady  stepped  off  the  car  and  hurt  her- 
^V:  „I  .sow.  'What  is  the  matter?'  And  she 
said,  'It  is  my  fault;  I  should  have  waited  un- 
til the  car  stopped.' " 

Ben  Fielden,  a  passenger  on  the  car,  said: 
"At  McGill  avenue  she  started  to  get  off,  and 
the  motorman  told  her  that  it  was  not  the  place, 
and  she  stepped  back  inside  the  car,  and  I  got  on 
the  car  and  stepped  inside  the  door  and  got  out 
my  change  and  put  it  in  the  box,  and  by  the  time 
I  did  that  I  was  at  the  next  crossing,  and  as 
soon  as  the  motorman  shut  off  the  current  to 
stop  it  this  lady  walked  out  and  stepped  off, 
whil«!  the  car  was  running.  By  the  time  she 
hit  the  ground  the  car  stopped,  and  her  feet 
were  right  where  you  get  off  the  car." 

With  the  evidence  In  this  condition,  the 
court  Instructed  the  Jury,  in  substance,  that 
if  they  believed  from  the  evidence  that  the 
car  on  which  the  plalntilT  was  riding  stopped 
at  Venable  avenue  for  the  purpose  of  allow- 
ing the  plaintiff  to  get  off,  It  was  the  duty  of 
the  employes  in  charge  of  the  car  not  to 
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start  It  until  she  had  a  reasonable  opportu- 
nity to  alight  therefrom  with  safety,  and 
that,  If  the  car  was  suddenly  started  before 
she  had  sudi  opportunity,  and  by  reason 
thereof  she  was  thrown  Into  the  street,  they 
should  And  for  the  plaintiff.  They  were 
farther  told  that: 

"If  they  believed  from  the  evidence  that  the 
plaintiff,  Nannie  B.  OlaiHt,  attempted  to  alight 
fi-om  the  street  car  on  whidi  she  was  a  passen- 
ger before  it  came  to  a  stop  and  while  said  car 
was  in  motion,  then  the  jury  should  find  for  the 
defaidont." 

The  Jury  returned  a  verdict  for  the  defend- 
ant, and  from  the  Judgment  on  this  verdict 
the  plaintiff  appeals.  The  only  ground  re- 
lied on  for  reversal  Is  that  the  court  erred 
In  giving  the  Instruction  that,  if  the  plain- 
tiff attempted  to  get  off  while  the  car  was  in 
motion,  they  should  find  for  the  defendant 
The  objection  urged  to  this  Instruction  is 
that  it  shonld  have  been  left  to  the  jury  to 
say  whether  the  plaintiff  was  guilty  of  neg- 
ligence in  attempting  to  alight  from  the  car 
before  it  stopped. 

It  has  been  written  in  a  number  of  cases 
that  It  Is  not  negligence  per  se  for  a  pas- 
senger on  a  street  car  to  make  preparations 
to  alight  from  the  car  before  It  comes  to  a 
standstill  or  to  get  off  before  the  car  actual- 
ly stops.  Sandlln  v.  Lexington  By.  Co.,  110 
S.  W.  3T4,  38  Ky.  Law  Rep.  518;  L.  &  N,  R 
R.  v.  Eakin'B  AdmV,  103  Ky.  465,  45  S.  W. 
529,  46  S.  W.  496,  47  S.  W.  872,  20  Ky.  Law 
Rep.  736;  Ford  v.  Padacab  St.  Ry.,  96  S.  W. 
441,  29  Ky.  Law  Rep.  762. 

But  this  question  can  only  arise  in  cases 
In  which  the  carrier  seeks  to  charge  the  pas- 
senger with  contributory  negligence  In  at- 
tempting to  alight  from  the  car  before  It  ac- 
tually stops,  and  when  the  passenger  claims 
that  the  carrier  has  been  guilty  of  some  neg- 
ligence in  connection  with  his  act  in  attempt- 
ing to  alight,  as,  for  example,  when  the  car- 
rier suddenly  Increases  the  speed  of  the  car 
at  a  time  when  It  baa  notice  that  a  passenger 
Is  about  to  get  off.  It  has  no  application  to 
a  case  presenting  facts  like  the  one  we  have. 

[1]  There  is  no  claim  that  the  defendant 
was  guilty  of  negligence  of  any  character 
before  the  car  came  to  a  stop;  and,  if  the 
plaintiff,  before  the  car  did  stop,  attempted 
to  alight  from  It,  ahe  took  the  risk  of  any  in- 
jury that  might  happen  to  herself,  simply 
because  the  defendant  was  not  guilty  of  any 
act  of  negligence  In  connection  with  the 
movement  of  the  car  or  respecting  the  plain- 
tiff before  the  car  came  to  a  stop.  The  plain- 
tiff in  her  petition  charged,  and  In  her  evi- 
dence said,  that  the  negligence  of  the  com- 
pany consisted  in  starting  the  car  after  It  had 
stopped  for  her  to  get  off  and  before  she  had 
a  reasonable  opportunity  to  do  so.  She  did 
not  claim,  either  in  her  petition  or  evidence, 
that  she  was  attempting  to  alight  from  the 
car  while  It  was  running  at  a  slow  rate  of 
speed  or  at  such  a  rate  of  speed  as  that  a 


person  of  ordinary  prudence  might  attempt 
to  get  off  in  safety.  Nor  la  there  any  com- 
plaint that  her  case  was  not  proi)erly  submit- 
ted to  the  jury  upon  the  theory  advanced  In 
her  petition  and  evidence  as  to  how  the  ac- 
cident happened. 

The  evidence  of  the  company  was  that, 
without  notice  or  warning  to  the  person  in 
charge  of  the  car,  the  plaintiff,  in  attempting 
to  get  off  before  the  car  came  to  a  stop,  fell 
and  Injured  herself,  without  any  negligence 
on  the  part  of  the  person  In  charge  of  the 
car;  and  this  theory  was  submitted  In  the 
Instruction  of  which  the  plaintiff  complains. 
But  there  is  no  merit  in  this  complaint  Cen- 
tral Kentucky  Traction  Co.  y.  Combs,  143 
Ky.  629,  136  S.  W.  1045;  Louisville  Ry.  Co. 
V.  Ruxer,  161  Ky.  312,  170  S.  W.  655;  Pack 
V.  Camden  Interstate  Ry.  Co.,  164  Ky.  535, 
157  S.  W.  906. 

In  the  Combs  Case  the  trial  court  gave  an 
instruction  such  as  the  plaintiff  argues  should 
have  been  given  In  this  case,  and  we  held 
that  although  the  instruction  was  not  au- 
thorized under  the  pleadings  and  evidence, 
the  traction  company  could  not  complain  of 
it  because  it  had  asked  a  similar  instruction. 

[2]  When  the  case  for  the  plaintiff  is  sub- 
mitted to  the  jury  under  instructions  pre- 
senting correctly  his  theory  of  the  case,  he 
cannot  complain  because  the  court  did  not 
authorize  a  recovery  in  his  behalf  on  some 
other  theory.  The  plaintiff  must  win  or  lose 
on  the  case  he  makes  out  for  blmseli^ 

The  judgment  is  affirmed. 


CITY  OF  DAYTON  t.  REWAIiD. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1916.) 

1.  buinert  douain  €=9271  —  obadina 
Stbekt  —  Dakaoe  to  Abuttiko  Ownbb  — 
Constitutional  Pbovisionb. 

Under  Const  |  242,  providing  that  munici- 
pal corporations  Invested  with  the  power  of  tak- 
ing private  property  for  public  use  shall  mak* 
just  compensation  for  property  taken  or  in- 
jured, which  sliall  be  paid  or  secured  before  such 
taking  or  injury^  an  BDutting  owner  whose  prop- 
erty has  been  ujured  by  the  regrading  of  a 
street  might  maintain  aa  action  against  the 
city  for  damages. 

CBid  Note— For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  H  726-736,  741;  Dec.  Dig. 
«=>271.] 

2.  Emihsnt  Douaih  «=»29&— Obaoino  Stbset 
— AonoN  SOB  Dauaoxs  —  SurnoiBNOT  or 
Aksweb. 

In  an  abutting  owner's  action  for  damages 
to  her  property  by  the  regrading  of  a  street,  an 
answer  attempting  to  plead  in  general  terms  the 
plaintiff's  contributory  negligence  as  the  cause 
of  the  damage,  if  any,  not  showing  in  what  the 
alleged  contributory  negligence  consisted,  in 
view  of  the  fact  that  none  of  the  damages  com- 
plained of  could  have  been  prevented  by  any- 
thing which  plaintiff  might  have  done,  was  bad 
on  demurrer. 

[Ed.  Note. — For  other  fases,  see  Emment  Do- 
main, Cent  Dig.  U  797-802;  Dec.  Dig.  «=> 
293.] 
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8.  EinwENT  Domain  •=»807  —  Injury  to 
Abuttino  Owneb— Question  fob  Jury. 
In  an  abutting  owner's  action  af  ainst  a  city 
for  damages  to  her  property  by  the  city's  regrad- 
ing  of  a  street,  where  the  evidence  as  to  tho 
cause  of  a  settling  of  the  house  so  as  to  break  a 
window  sill  was  conflicting,  the  issue  was  for 
the  jury. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent  Dig.  H  820-S24;  Dec.  Dig.  «=» 
307.) 

4.  liMiNKNT  Domain  <S=>30S— Gkauing  Strket 
— iN.iuRY  TO  Abuttino  Owner— Measubb 
OF  Damages. 

In  such  action  the  measure  of  damages  was 
the  (liSurence  between  the  marlcet  value  of  the 
property  just  before  it  became  known  that  the 
reRrndiiig  was  to  be  done  and  its  market  value 
after  the  work  had  been  done. 

lEd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  Si  810-«17;  Dec.  Dig.  <S=> 
303.] 

5.  EuiNEKT  DoUAiN  $=32()S  —  Beobadino 
Street— Injury  to  Abutting  Owner— Ev- 

IDENCK. 

In  such  action  the  plaintiff  might  show  the 

eonditinn  of  the  building  as  it  was  left  after 
the  regradlng,  what  would  be  necessary  to  ar- 
range It  so  that  it  could  be  used  at  all,  and  its 
condition  after  such  arrangement 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cout  Dig.  {807;    Dec  Dig.  «=>29a] 

Q.  Eiunbnt  Domain  «=3303  —  Damages  to 
Abutting  Owner  —  Sufficiency  of  Evi- 
dence. 

In  an  abutting  owner's  action  for  damages 
to  her  property  from  the  lowering  o<  the  grade 
of  a  street  evidence  held  to  sustain  a  verdict  for 
plaintiff  for  ^00. 

[Bd.  Note.— For  other  cases,  see  Bminont  Do- 
main. Cent  Dig.  H  816-817 ;  Dec.  Dig.  «=3808.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Margaret  Rewald  against  the 
City  of  Dayton.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  overruled,  and  defendant 
appeals.    Affirmed. 

Kelly  &  Regensteln,  of  Newport,  for  appel- 
lant A.  M.  Caldwell,  of  Newport,  for  ap- 
pellee. 

THOAIAS,  J.  The  appellant,  dty  of  Day- 
ton, is  a  city  of  the  fourth  class  in  this  com- 
monwealth. Between  the  mouths  of  March 
and  November,  1813,  In  accordance  with  an 
ordinance  previously  passed  by  Its  board  of 
coundlmen,  it  reconstructed  Sixth  street 
in  the  corporate  limits  between  Dayton  ave- 
nue and  Berry  avenue.  The  reconstruction 
of  it,  among  other  things,  consisted  in  the 
lowering  of  the  grade  of  the  street,  as  well 
as  tliat  of  the  sidewalks  in  front  of  the  abut- 
ting property  on  either  side  from  13  Inches 
at  the  highest  point,  down  to  a  level  with  the 
former  existing  street  The  appellee,  Mar- 
garet Rewald,  was  at  the  time  and  when 
this  suit  was  filed  the  owner  of  a  lot  abut- 
ting upon  the  sidewalk  on  the  south  side  of  I 
said  street  upon  which  there  stood  a  2H- 
atory  brick  building,  flush  to  the  street,' 
which  had  been  ei«cted  for  something  like  • 
SS  years.  This  buildiiu!  lacked  about  7  feet 
covering  the  entire  front  of  api^IIee's  lot  \ 


and  the  remaining  7  feet  thereof  was  used 
as  a  walkway  to  get  to  the  rear  of  the  build- 
ing. This  walkway  was  made  of  concrete,  as 
was  also  the  walk  in  front  of  the  lot  The 
appellee  used  the  front  part  of  the  flist  story 
of  the  building  situated  on  the  lot  as  a  fur- 
niture store,  and  in  the  second  story  and  at- 
tic of  the  building  there  was  also  merchan- 
dise stored.  In  the  rear  of  the  building  the 
api>ellee,  with  her  family,  lived,  her  hus- 
band having  died  some  years  previous.  Im- 
mediately in  front  of  appellee's  lot  the  grade 
of  the  street,  as  well  as  the  sidewalk,  was 
lowered  from  13  to  10  inches;  and,  claiming 
that  the  market  value  of  her  property  bad 
been  damaged  by  this  act  of  the  dty,  the  ap- 
pellee filed  this  suit,  seeking  to  recover  dam- 
ages of  it  to  the  amount  of  |2,000.  Dpon  a 
trial  she  was  awarded  by  the  Jury  a  verdict 
for  $800,  upon  wbidi  Judgment  was  render- 
ed, and,  appellant's  motion  for  a  new  trial 
having  been  overruled,  it  prosecutes  this  ap- 
peal. 

[1]  That  a  suit  may  be  maintained  against 
a  dty  by  an  abutting  property  owner  for  the 
damages  which  might  result  from  the  excava- 
tion of  a  street  in  front  of  the  property  thert 
can  be  no  doubt  The  right  of  action  is  giv- 
en by  section  242  of  the  Constitution  of  Kat- 
tucky,  and  the  right  to  maintain  it  has  been 
dedded  by  this  court  in  an  unbroken  line 
of  decisions  from  the  time  of  the  adopticn 
of  the  Constitution.  City  of  Henderson  v. 
McClain,  102  Ky.  402,  43  S.  W.  700,  19  Ky. 
Law  Rep.  1450,  39  L.  R.  A.  349;  Yates  v. 
Big  Sandy  R.  R.,  89  S.  W,  108,  28  Ky.  Law 
Bep.  206 :  Pickerell  v.  City  of  Louisville,  125 
Ky.  213,  100  S.  W.  873,  30  Ky.  Law  Sep. 
1239:  City  T.  Jepbson,  63  S.  W.  1046,  21 
Ky.  Law  Rep.  1028 ;  City  v.  Detweller,  47  S. 
W.  881,  20  Ky.  Law  Bep.  894;  Barfield  v. 
Gleason,  Ul  Ky.  481,  63  S.  W.  961,  23  Ky. 
Law  Bep.  128,  and  see  notes  to  section  13; 
R.  &  L.  Turnpike  Co.  v.  Madison  Co.,  114 
Ky.  351,  70  S.  W.  1044.  24  Ky.  Lew  R^ 
1260;  Hay  v.  City  of  Lexington,  114  Ky. 
665,  71  S.  W.  867,  24  Ky.  Law  Rep.  1495; 
Henderson  t.  City,  132  Ky.  390,  Ul  S.  W. 
318,  33  Ky.  Law  Bep.  703.  22  L.  B.  A.  (N.  S.) 
20;  aty  V.  Sauter,  149  Ky.  721,  149  S.  W. 
1028;  Cassell  v.  Board  of  Goundl,  VU  Ky. 
103,  119  S.  W.  T8S;  Ewing  v.  City,  140  Ky. 
726,  131  S.  W.  1016,  31  U  B.  A.  (N.  S.)  612; 
City  of  Louisville  t.  Kaye,  122  Ky.  599,  92  S. 
W.  554;  City  of  Lexington  v.  Chenault  151 
Ky.  774,  152  S.  W.  939,  44  L.  B.  A.  Pf-  S.) 
SOL 

[2]  The  answer  in  the  first  paragraph  is  a 
general  denial  of  the  allegations  made  in  the 
l>etition,  and  in  the  second  paragraph  there 
was  an  effort  made  to  plead,  in  general 
terms,  what  is  claimed  to  be  coatribatoiy 
negligence  on  behalf  of  appellee  as  the  pro- 
ducing cause  of  the  damage,  if  any,  wUch 
she  sustained  by  the  acts  complained  of.  It 
is  not  shown  in  the  pleading  in  what  the  con- 


Cs»For  etlier  cises  sm  sam*  (epic  and  KET-NCliBER  In  ail  Ker-Xambered  Disests  and  Ittitim 

Digitized  by 


Ky^ 


CTTY  OF  DATTON  v.  REWALD 


933 


trlbntory  negligence,  If  any,  consisted.  A 
demurrer  was  sustained  to  this  second  para- 
grapb,  and  complaint  Is  made  on  this  appeal 
of  this  ruling  of  tbe  trial  court.  Tbls  com- 
plaint is  made  upon  tbe  authority  of  tbe 
opinion  in  the  case  of  City  of  Lexington  r. 
Chenanit,  supra,  wherein  this  court  upon  the 
question    said : 

"But  the  defendant  was  entitled  to  some  in- 
struction presenting  its  defense.  It  was  the 
duty  of  the  property  holder  to  use  ordinary  care 
to  protect  the  property  and  minimize  the  loss. 
On  the  whole  case,  we  conclude  that  a  new 
trial  should   he  granted." 

It  is  not  shown  by  the  opinion  that  tbe  dty 
presented  its  contention  by  a  plea,  or  that  it 
attempted  to  do  so,  but  It  offered  an  instruc- 
tion upon  that  defense  which  was  presented 
by  the  evidence  upon  the  trial.  The  principal 
damage  complained  of  in  that  case  was  that 
which  was  sustained  by  the  building  because 
of  the  foundation  being  weakened  by  haying 
Its  lateral  support  taken  away  on  account  of 
tbe  improvement  to  tbe  street  The  proof 
was  to  the  effect  that  this  damage  could  have 
been  rendered  Insignificant,  if  not  entirely 
prevented,  by  the  construction  of  a  retaining 
wall,  which  conld  have  been  done  at  oompar- 
atively  little  cost.  Manifestly  the  rule  in- 
voked should  have  been  applied  under  such 
a  state  of  facts.  It  Is  altogether  different 
In  the  instant  case.  Here  none  of  the  dam- 
ages complained  of  or  testified  to  conld  have 
been  prevented  by  anything  which  the  appel- 
lee could  have  done.  Without  further  com- 
ment, we  conclude  that  there  was  n'o  error 
committed  by  the  court  under  the  facts  of 
this  case  in  sustaining  the  demurrer  to  tbe 
second  paragraph  of  the  answer. 

[3,  4]  The  record  shows  that  this  lot  be- 
fore the  improvements  complained  of  was 
elevated  above  the  then  existing  sidewalk 
something  like  two  feet,  and  that,  as  it  Is 
now  constructed,  the  walk  is  three  feet  or 
more  below  tbe  front  entrance  of  the  build- 
ing, as  well  as' being  that  mnCh  berow  the 
front  entrance  of  the  concrete  walk  running 
to  the  rear  of  the  building.  It  Is  contended 
by  appellee  that  these  newly  made  condi- 
tions render  it  necessary  for  her  to  construct 
two  additfonal  steps  to  enable  customers  and 
others  desiring  to  enter  into  her  building  to 
do  80,  and  that  the  same  condition  exists 
with  reference  to  the  walk  along  by  tbe  side 
of  her  building.  She  als'o  claims  that  by  re- 
moving tbe  dirt  in  front  of  her  building  the 
lateral  support  of  it  was  weakened,  which 
caused  a  settling  of  the  house  to  such  an  ex- 
tent as  to  break  a  stone  window  sill  under 
the  front  show  window  of  the  west  side  of 
tbe  building.  Tbe  necessity  for  the  con- 
struction of  the  steps  Is  admitted  by  the  dty, 
but  it  is  claimed  by  it  that  the  breaking  of 
the  window  sill  was  not  produced  by  anything 
that  it  did,  but,  on  the  contrary.  It  contends 
that  the  ^1  was  brok^i  before  the  recon- 
strnctlon  of  tbe  street  or  the  sidewalk.  In 
regard  to  this  It  is  sufficient  to  say  that  there 
Is  a  contrariety  of  evidence  upon  this  point 


making  an  issue  eminently  proper  for  deter- 
mination by  a  Jury.  The  measure  of  dam- 
ages in  actions  like  this  Is  the  difference  be- 
tween the  market  value  of  the  property  Just 
before  it  became  known  that  tbe  work  was 
to  be  done  and  its  market  value  after  the 
work  shall  have  been  done.    See  cases  supra. 

It  is  Insisted  by  appellant  that  this  rule 
for  the  measurement  of  damages  was  violat- 
ed In  the  trial  of  this  case,  because  the  court 
permitted  the  appellee  and  her  son,  and  per- 
haps another  witness,  to  testify  about  the  loss 
of  customers  In  her  business  as  a  furniture 
dealer  growing  out  of  the  Increased  difficulty, 
or  inconvenience,  of  entering  into  the  store, 
produced  by  the  Increased  number  of  steps, 
and,  further,  that  another  witness,  in  giving 
his  reason  for  the  decreased  valuation  of  the 
property  by  reason  of  the  work,  was  permit- 
ted to  state  the  probable  cost  of  lowering  tbe 
floor  of  the  building  to  its  relative  height  to 
tbe  new  sidewalk  which  it  had  with  reference 
to  the  old  sidewalk.  Upon  an  examination  of 
tbe  record,  however.  It  will  be  found  that 
much  of  this  testimony  was  not  objected  to; 
on  the  contrary,  whenever  an  objection  was 
entered.  It  was  sustained,  and  the  court,  in 
the  presence  of  the  Jury  and  on  several  oc- 
caslons,  stated  the  rule  as  to  the  correct  meas- 
ure of  damages  as  hereinbefore  stated.  In- 
deed, the  testimony  of  the  witnesses  as  to 
the  cost  of  adjusting  the  building  to  the  pres- 
ent sidewalk  was  brought  out  by  attorney 
of  appellant  upon  cross-examination. 

[5]  The  appellee  had  a  right  to  show  by  her 
proof  the  condition  of  the  building  as  It  was 
left  after  the  improvement  and  what  would 
be  necessary  to  arrange  it  so  that  it  could  be 
used  at  all,  and  what  would  be  its  condition 
after  complying  witb  those  necessities.  See 
City  of  Lexington  v.  Obenanlt,  supra.  Noth- 
ing more  than  this  was  done,  and  under  the 
facts  as  we  have  above  recited  we  find  no 
error  of  the  court,  at  least  none  prejudicial 
to  the  substantial  rights  of  appellant,  in  the 
admission  or  rejection  of  testimony.  The  in- 
structions in  very  apt  terms  submitted  the 
correct  rule  for  the  measure  of  damages  ap- 
plicable to  the  rights  of  the  parties  in  suits 
like  this  as  announced  by  this  court  in  the 
case  supra,  and  there  is  no  cause  for  reversal 
growing  out  of  any  supposed  failure  of  the 
court  to  properly  instruct  the  Jury. 

[6]  It  is  shown  that  the  appellee  construct- 
ed a  retakilng  wall  across  the  seven-foot 
space  of  the  front  of  her  lot  occupied  by  her 
concrete  walk  to  tbe  rear  of  tbe  house,  and 
that  this  cost  $2.80,  which  was  paid  by  ap- 
pellee. It  is  also  claimed  that  the  additional 
concrete  steps  above  mentioned  and  rendered 
necessary  could  have  been  constructed  at  a 
cost  of  $6,  and  it  is  therefore  insisted  that 
these  items,  amounting  to  $7.80,  are  all  of  the 
damages  to  which  appellee  Is  entitled.  The 
error  of  the  appellant  in  tbls  regard  is  so 
glaringly  apparent  that  a  mere  statement  of 
the  proposition  is  self-refuting.  From  what 
has  been  stated.  It  is  manifest  that  the  dap- 
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ag«  to  this  property  ia  mainly,  if  not  entirely, 
tbe  additional  inconvenience  to  the  owner  as 
well  as  the  public.  In  entering  Into  or  going 
away  from  the  premises,  augmented  by  the 
damage  of  the  crack  in  tbe  window  sill  if  tbe 
reconstructirai  produced  it,  which,  if  done  at 
all,  was  before  the  work  was  completed.  It 
is  equally  manifest  that  tbe  only  way  which 
such  Inconveniences  can  be  obviated  is  by  el- 
evating the  walk  or  lowering  the  building. 
Tbe  first,  the  appellee  cannot  do  without  tbe 
consent  of  appellant ;  and  the  second  she  does 
not  have  to  do.  However,  if  she  did,  it  would 
be  at  a  cost  much  greater  than  the  verdict  in 
this  case.  Many  witnesses  testified  for  ap- 
pellee in  regard  to  the  damage  to  her  prop- 
erty because  of  tbe  improvement  They  plac- 
ed the  difference  in  tbe  market  value  of  the 
property,  within  the  limitation  of  the  rule 
hereinbefore  mentioned,  at  from  9500  to  $2,- 
000  less  than  its  value  before  It  was  known 
that  the  improvements  were  to  be  made.  A 
lees  number  of  witnesses,  but  equally  positive, 
testified  that  the  property  was  not  decreased 
in  value  because  of  the  improvements,  but 
that  it  was  increased  from  $1,000  to  $2,000. 
This  testimony  made  a  sharp  contradiction 
in  the  evidence  upon  this  issue  of  fact,  and  is 
one  for  which  a  Jury  is  impaneled  to  try. 
Under  appropriate  instmctlons  they  returned 
a  verdict  for  appelleei  They  were  fully  au- 
thorized to  do  so  under  the  evidence,  and 
we  fail  to  find  any  error  prejudicial  to  the 
substantial  rights  of  tbe  appellant. 
The  Judgment  is  afflormed. 


FIEU>S  «  COMBS  V.   VIZARD  INV.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  28, 1916w) 

1.  Yen  DOB   AND    PUBCHABEB    9=98   —   OPTION 
CONTKA.CTB— KlOHTS   OF  PABTIKS. 

A  contract,  supported  by  a  valuable  con- 
Bideration  which  binds  the  owner  of  land  to  con- 
vey the  same  to  the  purchaser  on  demand  and 
payment  of  the  price  within  a  specified  time, 
and  which  does  not  bind  the  purchaser  to  take 
the  land  at  any  time,  and  which  expressly  pro- 
Tides  that  the  contract,  unless  the  pnrilege 
of  purchase  is  exercised  within  the  specified 
time,  shall  be  void,  is  an  option  to  purchase  at 
the  price  fixed  for  the  definite  time ;  and,  where 
no  offer  has  been  made  by  tbe  purchaser  or  bis 
assignees  to  exercise  tbe  option  until  after  tbe 
expiration  of  the  time,  the  c<»itract  is  not  en- 
forceable against  the  owner. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  8;   Dec.  Dig.  «=s>3.] 

2.  Bbokebs  ®=s>10  —  B)rpi.oTM£Ni  —  Revo- 
cation  OF  CONTBAOT. 

A  contract  which  makes  one  the  agent  of 
the  owner  of  land  for  the  sale  thereof  is  simply 
a  listing  contract  revocable  at  any  time  by  the 
owner,  and  notice  of  revocation  terminates  the 
rights  under  the  contract 

[Ejd.    Note. — EV>r    other    cases,    see    Brokers, 
Cent  Dig.  &  II;    Dec.  Dig.  <S=>10.] 
8.  Vbndob  and  Pdbchabeb  <s=»18  —  Con- 

TBACTs— Option   Contbacts— Pebfobmanoe. 
A  contract  supported  by  valuable  consider- 
ation, which  Kranta  a  party  thereto  the  right  to 
purchase  the  land  of  the  adverse  party  at  a  fix- 
ed price  per  acre,  provided  the  party  makes  a 


survey  to  ascertain  the  acreage  at  his  own 
expense,  and  exenaaes  the  option  to  porchaae 
within  a  specified  time,  and  which  bmds  the 
adverse  party  to  convey  a  good  title  in  the  event 
tbe  right  to  purchase  is  exercised  within  tbe 
life  of  the  contract,  is  binding  on  both  parties, 
enforceable  at  the  option  of  the  party  or  bis 
assignee,  if  exercised  by  making  a  survey  and 
paying  the  price  within  the  time  fixed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  23 ",   Dec.  Dig.  «=»18.] 

4.  Recobdb  ^=36  —  Vendob  and  Pdbchaseb 
$=>231— RECOBDiNa  WarmBN  iNBrrBuuEUT— 
Option  Contbacts— Notice. 

An  option  contract  for  the  purchase  of  land 
is  a  contract  for  an  interest  in  land,  and,  when 
properly  acknowledged,  Is  recordable,  and,  when 
recorded,  gives  notice  to  a  subsequent  pnrdiaser 
of  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent  Dig.  f  7;  Dec  Dig.  <8=»6;  Vendor  and 
Purchaser,  Cent  Dig.  |{  43,  66,  487,  513-538 ; 
Dec  Dig.  «=.231.] 

6.  Vkhdob  and  Pubcraseb  «s»18  —  Gon- 
TBAOTS— Options— Pebfobuan  OB. 

A  contract  granted  to  a  party  thereto  and 
his  assigns  the  option  to  purchase  land  at  a 
fixed  price  per  acre,  provided  the  party  made 
a  survey  to- ascertain  the  acreage  at  nia  own  ex- 
pense, and  exercised  the  option  to  purchase 
within  a  specified  time,  and  bound  the  owner 
to  convey  a  good  title  in  the  event  the  right  to 
purchase  was  exercised  within  the  time.  An 
assignee  made  a  survey  at  his  own  expense 
within  the  time,  and  notified  the  owner  ot  his 
intention  to  purchase.  The  parties  believed  that 
there  was  a  cloud  on  tbe  title  by  reason  of  an 
outstanding  contract,  and  the  owner  orally  ex- 
tended to  the  assignee  the  time  of  the  option, 
to  permit  him  to  procure  an  assignment  of  tbe 
outstanding  contract  Held,  that  assuming  that 
the  option  was  validly  extended  for  a  reasonable 
time,  the  assignee,  on  procuring  the  assignment 
of  the  outstanding  contract  must  complete  the 

Surchase  without  further  delay,  and  where  be 
elayed  a  month  without  taking  any  steps  to 
complete  the  purchase,  he  forfeited  his  nghte 
nnder  the  contract  and  extension. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  23;    Dec.  Dig.  <B=>18.1 

Appeal  from  Cipcuit  Court,  Perry  County. 

Action  by  Fields  &  Combs  against  the  Viz- 
ard Investment  Company.  From  a  Jadgmeat 
of  dismissal,  plaintiffs  appeal.    Affirmed. 

Hogg  &  Johnson,  of  Hazard,  Martin  T. 
Kelly,  of  Plneville,  an4  F.  J.  £}versole,  of 
Hazard,  for  appellants.  Wootton  &  Morgan, 
Bailey  P.  Wootton,  and  Jesse  Morgan,  all  of 
Hazard,  for  ai^>ellee. 

CLARKE,  J.  On  May  25,  1003,  BU  Bra- 
shear  made  a  contract  for  the  sale  of  his 
land  to  J.  O.  Heydrick  at  $6  per  acre,  and 
acknowledged  receipt  of  $100  payment  on  the 
purchase  price.  On  May  26,  1908,  Wm. 
Fields  entered  into  a  contract  for  the  sale  of 
his  land  to  J.  C.  Heydrick  at  $4.60  per  acre, 
and  acknowledged  payment  of  $60  on  tbe 
purchase  price.  A  short  time  thereafter  Wm. 
Fields  sold  his  land  to  Eli  Brashear,  so  that 
Brashear  owned  all  of  the  land  covered  by 
the  two  Heydrick  contracts.  These  Heydrick 
contracts  were  similar,  and  each  oontained 
the  following  paragraphs: 

"This  contract  to  be  null  and  void  it  said  land 
is   not   surveyed    and   paid   for   within    twelve 
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months  from  this  date,  unless  the  grantor 
should  fail  or  refuse  to  make  a  good  ^ed,  as 
hereinafter  stated." 

"It  is  further  apeed  by  and  between  the  par- 
ties hereto  that  the  grantee  has  a  right  at  any 
time  to  snrrender  this  agreement  upon  the  pay- 
ment of  the  sum  of  $25.00  which  amount  grantor 
hereby  agrees  to  accept  as  a  full  consideration 
for  the  surrender  of  this  agreement,  and  the 
grantee  is  thereupon  released  from  all  liability 
named  in  this  agreement,  and  hereby  forfeits  the 
sum  of  $100.00,  this  day  advanced  on  this  con- 
tract" 

These  contracts  were  both  acknowledged 
and  recorded  In  due  time.     On  January  12, 

1909,  Eli  Brnshear  entered  into  a  contract  for 
the  sale  of  this  same  land  with  the  North 
Fork  Coal  &  Timber  Company,  which  con- 
tract was  recorded  on  August  9,  1909,  and 
this  contract  made  said  conii)any  the  agent 
of  Brasbear  for  the  sale  of  the  land.  On 
April  2C  1910,  Brnshear  made  a  contract 
for  the  sale  of  this  land  to  M.  Cox,  and  this 
contract  was  recorded  on  April  30,  1910,  and 
contained  a  provision  that,  If  it  was  not  con- 
summated wltbia  three  months  from  date.  It 
should  be  noli  and  void.  The  price  to  be 
paid  was  $11  per  acre,  and  $1,500  of  which 
was  acknowledged  paid  cash  tn  hand.  On 
September  2,  1910,  appellants  placed  to  rec- 
ord  assignments  made  to  tbem  August  6, 

1910,  of  the  Heydrick  contracts.  On  Sep- 
tember 6,  1910,  Brasbear  conveyed  by  deed 
all  of  tbis  land  to  appellee,  Vizard  Invest- 
ment Company.  On  October  11,  1910,  appel- 
lants filed  tbis  suit  against  appellee,  alleg- 
ing that  before  the  expiration  of  the  three- 
month  option  in  the  Cox  contract,  and  after 
its  assignment  to  tbem,  tbey  notified  Brashear 
of  their  intention  to  take  and  pay  for  the  land 
under  tbe  Cox  option,  but,  before  the  deal 
could  be  consummated,  it  would  be  necessary 
to  get  rid  of  the  Heydrick  contracts  from 
Heydrick,  and  to  complete  tbe  surveying 
would  require  more  than  the  time  provided 
In  tbe  Cox  contract;  that  Brashear  agreed 
with  them  that  be  would  give  them  plenty 
of  time  for  this  purpose,  and  that  tbey, 
as  soon  as  tbe  Heydrick  assignments  were 
procured  and  tbe  surrey  of  tbe  land  com- 
pleted, demanded  a  deed  from  Brasbear 
for  tbe  land,  and  offered  to  blm  the 
amount  due  him  therefor  under  said  con- 
tract, and  that  he  refused  and  failed  to  make 
said  deed  to  tbem.  Tbey  allege  that  the  ap- 
pellee bad  full  knowledge  of  the  extension 
of  the  time  by  Brashear  for  tbe  completion 
of  the  Cox  contract  assigned  to  tbem,  and 
of  the  fact  that  tbey  were  making  abstract 
and  survey  of  the  land  for  tbe  purjwse  of 
completing  said  contract  All  these  allega- 
tions are  denied  by  appellee. 

To  dispose  of  this  appeal,  it  will  be  neces- 
sary to  decide  tbe  three  following  questions: 
CI)  Were  tbe  Heydrick  contracts  valid  and  in 
force  when  assigned  to  appellants?  (2)  Was 
the  North  Fork  Coal  &  Timber  Company  con- 
tract with  Brashear  valid  and  in  force  when 
assigned  to  appellee?    (3)  Did  appellants  ex- 


ercise their  option  under  the  Cox  contract  in 
time  to  entitle  them  to  specific  i)erformance 
by  Brashear? 

[1]  1.  The  Heydrick  contracts  were  for  a 
valuable  consideration,  and  bound  Brashear 
to  convey  tbe  land  to  Heydrick,  and  his  as- 
signees, upon  demand  and  payment  of  tbe 
purchase  price  within  (me  year,  but  did  not 
bind  Heydrick  to  take  the  land  at  any  time. 
These  contracts  by  their  express  terms,  un- 
less exercised  within  one  year  from  date, 
were  null  and  void,  arid  were  only  options  to 
purchase  tbe  land  at  a  fixed  price  for  a  defi- 
nite time,  expiring  on  May  25  and  26,  1904, 
respectively,  without  force  or  effect  there- 
after. No  effort  was  made  by  Heydrick  or 
his  assignees  to  exercise  the  option  under 
these  contracts  for  more  than  six  years  after 
their  execution,  until,  on  August  6,  1910,  ap- 
I>ellant8  procured  assignments  of  them  from 
Heydrick,  and  notified  Brashear  tbey  were 
going  to  take  the  property  under  same.  Ap- 
pellants, therefore,  acquired  no  right  under 
tbe  assignments  to  tbem  of  these  contracts. 
Heydrick  v.  Dickey,  154  Ky.  475,  157  S.  W. 
915. 

[2]  2.  The  contract  between  Brashear  and 
tbe  North  Fork  Coal  &  Timber  Company  is 
exactly  tbe  same  kind  of  a  contract  as  the 
one  between  W.  T.  Campbell  and  said  com- 
pany, set  out  and  construed  in  Chesbrougb  v. 
Vizard  Investment  Company,  156  Ky.  149, 160 
S.  W.  725,  and  was  simply  a  listing  contract, 
revocable  at  any  time  by  the  grantor.  See 
Chesbrougb  Case,  supra,  and  cases  cited 
therein.  Q?be  Cox  contract  was  executed  and 
recorded  subsequent  to  tbe  execution  of  this 
company's  said  listing  contract,  and  the  evi- 
dence shows  written  notice  of  revocation  was 
at  that  time  given  to  said  company  by  Bra- 
sbear. It,  therefore,  results  that  the  attempt- 
ed assignment  of  this  contract  to  appellee  by 
said  North  Fork  Coal  &  Timber  Company 
after  the  recordation  of  tbe  Cox  contract 
and  notice  of  revocation  to  it  was  a  nullity, 
and  appellee  acquired  and  bad  no  enforceable 
rights  thereunder. 

[3,  4]  3.  Tbe  M.  Cox  contract  was  execut- 
ed by  Brashear  on  April  26,  1910,  and  by  its 
terms  was  an  option,  granting  to  Cox  and 
bis  assignees  tbe  right  to  purchase  the  land 
in  qnestion  here  at  the  price  of  $11  per  acre, 
provided  said  Cox  made  tbe  survey  to  ascer- 
tain the  exact  number  of  acres  in  said  bound- 
ary at  his  own  expense,  and  exercised  his  op- 
tion thereunder  within  three  months  from 
date  thereof.  By  the  terms  of  the  option 
Brasbear  obligated  himself  to  convey  a  good 
and  sufficient  title  to  said  land  in  the  event 
the  right  to  purchase  given  thereunder  to 
Cox,  and  his  assignees,  was  exercised  within 
the  life  of  said  contract,  that  is,  on  or  be- 
fore July  26,  1910.  This  contract  was  for  a 
valuable  consideration,  and  was  binding  up- 
on tbe  parties,  and  enforceable  at  tbe  option 
of  Cox  or  appellants,  his  assignees,  if  exer- 
cised by  making  a  survey  and  paying  the 
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purchase  money  within  the  time  fixed  by  the 
contract,  and,  being  for  an  Interest  in  land 
and  properly  acknowledged,  was  a  record- 
able Instrument,  and,  having  been  recorded, 
appellee  had  notice  thereof. 

[S]  Appellants  claim,  and  the  evidence 
shows,  that  they  were  the  owners  of  the  Cox 
option,  and  before  its  expiration  made  a  sur- 
vey of  the  land  at  their  own  expense  of  about 
$200,  and  notified  Brashear  of  their  Intention 
to  take  and  pay  for  this  land  under  said  con- 
tract. The  evidence  further  shows  conclu- 
sively that  Brashear,  whose  duty  It  was,  un- 
der said  contract,  to  clear  his  title,  agreed 
orally  with  appellants  that  he  would  extend 
their  time  under  said  option  a  sufficient 
length  of  time  to  permit  them  to  procure  as- 
signments of  the  Heydrlck  contracts  so  as  to 
remove  from  the  record  what  was  considered 
by  all  the  parties  to  be  a  cloud  upon  Bra- 
shear's  title  to  the  land,  and  then  convey  to 
them  under  either  the  Cox  or  Heydrlck  con- 
tract, but  under  which  one  Is  not  clear.  In 
pursuance  of  this  agreement  appellants  did 
procure,  on  August  6,  1910,  assignments  to 
them  of  the  Heydrlck  contracts. 

Whether  this  verbal  contract  for  an  ex- 
tension of  the  option  was  binding  upon  the 
parties  for  such  time  as  was  reasonably  nec- 
essary to  dear  Brashear's  title  presents  a 
question  of  conaiderable  difficulty,  since  un- 
der the  evidence  It  is  not  clear  whether  the 
parol  agreement  simply  extended  the  time 
of  performance  under  the  Cox  contract  or 
modified  this  contract  20  Cyc.  287.  How- 
ever, it  is  not  necessary  to  decide  this  ques- 
tion, because  even  if  we  assume  that  the  oi>- 
tlon  was  extended  thereby  for  a  reasonable 
time,  we  do  not  think  appellants  availed 
themselves  of  the  opportunity  thus  af- 
forded them.  Their  own  testimony  shows 
that  the  survey  of  the  land  bad  been  com- 
pleted, and  that  they  procured  the  written 
assignments  of  the  Heydrlck  contracts  on 
August  6,  1910.  It  then  became  their  duty 
to  pay  Brashear  for  the  land  and  complete 
the  trade  without  further  delay. 

The  evidence  shows  that  Brashear  was  84 
years  of  age;  that  he  had  been  making  dil- 
igent efforts  since  1003  to  sell  this  Und; 
that  he  was  impatient  of  the  delay,  and  anx- 
ious to  collect  the  money;  that  he  was  in- 
sisting that  appellants  take  the  land  and 
pay  for  It  according  to  the  contract,  and  that 
tbey  were  putting  blm  off  in  an  effort  to 
complete  a  sale  of  the  land  at  a  profit  to  a 
party  in  Detroit,  Mich.,  so  that  be,  rather 
than  they,  would  furnish  the  money  to  pay 
Brashear;  that  after  waiting  on  appellants 
for  a  montlk  after  they  had  procured  the 
Heydrick  assignments,  Brashear,  on  Septem- 
ber 6,  1910,  conveyed  the  land  to  appellee, 
and  returned  to  appellants  the  $1,500  they 
had  paid  blm. 

It  Is  true  whoi  Brashear  conveyed  to  ap- 
pellee, the  party  to  whom  appellants  were. 


attempting  to  sell  the  land  was  having  pre- 
pared an  abstract  of  the  title  thereto,  and 
that  he  might  have  furnished  the  money 
within  a  few  days  to  enable  appellants  to 
have  completed  their  trade  with  Brashear, 
but  Brashear  was  under  no  obligation  to 
await  that  contingency.  The  Cox  contract, 
even  if  extended  by  the  parol  agreement  un- 
til the  assignments  of  the  Heydrlck  con- 
tracts were  procured,  could  not  possibly  be 
construed  to  give  to  appellants  the  further 
right  to  negotiate  and  consummate  the  sale 
of  the  land  before  they  paid  Brashear  and 
took  a  conveyance  from  him.  Api)ellants  un- 
questionably lost  all  rights  under  the  Cox 
option  when  they  failed  to  make  payment  for 
the  land  immediately  after  they  secured 
the  Heydrlck  assignments  on  .4.ugnst  6,  1910; 
and  upon  the  evidence  before  us  here  they 
would  have  been  denied  a  specific  perform- 
ance by  Brashear  on  September  6,  1910,  the 
date  upon  which  he  conveyed  the  land  to 
appellee. 

Not  being  entitled  to  enforce  specific  per- 
formance by  Brashear,  it  results,  of  course^ 
that  they  could  not  enforce  same  against  ap- 
pellee, and  that  the  chancellor  properly  dis- 
missed their  petltl<m  therefor.  Wherefora 
the  Judgment  Is  affirmed. 


MILLER  ▼.  ALBANY  LODGE  NO.  206,  P.  ft 
A.  M. 

(Court  of  Appeals  of  Kentuclor.     March  1, 
19ia) 

1.  LANnLOBD  AND  TENANT  <8=>90  —  LeASKS  — 
OOVBNANTS  TO  RBNEW— EXTENSION  OF  TEBM. 

Where  a  lease  contains  a  covenant  to  re- 
new, some  positive  act  of  the  parties  or  notice 
by  the  leasee  is  required,  but,  where  the  lease 
confers  on  the  lessee  the  privilege  of  ertendin? 
his  tenn,  a  mere  holding  over  by  him  for  a  part 
of  the  extended  term  is,  in  the  absence  of  a  stipu- 
lation for  notice,  a  sufficient  notice,  and  is  an 
election  to  hold  for  the  extended  term. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  {§  284-289;  Dec.  Dig.  «=> 
90.] 

2.  Landlord  and  Tenant  «=>90  —  Leases — 
Extension  of  Tebm— "Option." 

A  lease  for  one  year  at  an  annual  rental, 
'Vith  option  at  same  rate  for  five  years,"  pro- 
vides for  a  mere  eztension  of  the  term,  and  tlie 
lessee  holding  over  thereby  elects  to  hold  for  tbe 
extended  term. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  H  284r-280;  Dec  Dig.  «=> 
90.] 

Appeal  from  Circuit  Goart,  Ollnton  County. 

Action  by  the  Albany  Lodge  Na  206,  Free 
and  Accepted  Masons,  against  J.  L.  Miller. 
Trom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

B.  Bertram,  of  Albany,  for  appellant  0. 
B.  Bertram,  of  Montlcello,  S.  G.  Smith,  of 
Albany,  and  Cyriis  B.  Parrigin,  of  Albany, 
for  appellee. 

CLAY,  O.  On  December  28,  1913,  Albany 
Lodge  No.  206,  IT.  &  A.  H.,  leased  to  Joim 


^=3For  other  eases  see  same  topic  and  KST-NTJMBBR  in  all  Key-Numbered  OtgesU  and  Indexes 
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L.  Miller  a  storeroom  and  lot  In  Albany  for  a 
period  of  one  year  from  the  1st  day  of  Jan- 
uary, 1914,  at  an  agreed  rental  of  $120  per 
annum,  "with  option  at  same  rate  for  five 
years."  Idlller  occapied  the  premises  during 
the  first  year  of  the  lease,  and  held  over  nntll 
January  2S,  181B,  when  this  action  of  forcible 
detainer  was  brought  against  blm.  The 
trial  before  a  Justice  resulted  In  a  verdict 
and  Judgment  for  Miller.  On  appeal  the  .law 
and  facts  were  submitted  to  the  circuit  court, 
which  rendered  a  Judgment  restoring  the 
property  to  the  lodge.    Miller  api>eals. 

It  Is  admitted  that  MlUer  held  over  after 
the  first  year  of  the  lease,  and  the  question 
is:  Did  he  forfeit  his  right  to  the  extended 
term  by  falling  to  give  notice  during  the  first 
year  of  the  lease,  or  did  his  holding  over 
constitute  an  election  to  extend  his  term? 

[1]  The  courts  make  a  distinction  between 
a  covenant  to  renew  a  lease  and  a  provision 
conferring  on  the  lessee  the  privilege  of  ex- 
tending his  term.  In  the  former  case  some 
positive  act  on  the  part  of  the  parties  or  no- 
tice by  the  tenant  is  required,  while  in  the 
latter  case  a  mere  holding  over  by  the  ten- 
ant for  a  portion  of  the  extended  term  is, 
In  the  absence  of  a  stipulation  for  notice  in 
the  lease,  a  sufficient  notice,  and  constitutes 
an  election  to  hold  for  the  additional  or  ex- 
tended term.  The  reason  for  the  rule  is  that 
the  additional  time  is  not  a  new  demise,  bot 
a  continuation  of  the  old  one.  In  such  a 
case  the  tenant  is  not  only  bound  for  the 
additional  or  extended  term  as  fully  and 
completely  as  though  that  term  has  been 
originally  Included  In  the  lease  when  execut- 
ed, but  is  entitled  to  remain  and  occupy  the 
premises  dTiring  the  additional  or  extended 
term,  even  though  the  landlord  should  wish 
to  oust  him.  Wood  on  Landlord  and  Ten- 
ant, 678;  Taylor  on  Landlord  and  Tenant, 
278;  Brown  v.  Samuels,  70  S.  W.  1047,  24 
Ey.  Law  Rep.  1216 ;  Kentucky  Lumber  Co.  ▼. 
Newell,  105  S.  W.  972,  32  Ky.  Law  Rep.  396; 
Plattsmouth  v.  New  Hampshire  Sav.  Bank, 
139  Fed.  631,  71  0.  0.  A.  607;  Hays  v.  Gold- 
man, 71  Ark.  251,  72  S.  W.  663;  Shamp  v. 
White,  106  Cal.  222,  39  Pac.  637;  Branden- 
burg ▼,  Relthman,  7  Colo.  323,  3  Pac.  577; 
Hamby  v.  Georgia  Iron  &  Coal  Co.,  127  Ga. 
802,  66  S.  E.  1083;  Montgomery  v.  Hamilton 
County,  76  Ind.  362,  40  Am.  Rep.  250 ;  Ters- 
tegge  ▼.  First  German  Mut  Ben.  Soc,  92 
Ind.  82,  47  Am.  Rep.  135;  Holley  v.  Young, 
66  Me.  520;  Kramer  v.  Cook,  7  Gray  (Mass.) 
650;  Kimball  v.  Cross,  136  Mass.  300;  Coop- 
er V.  Joy,  105  Mich.  374,  63  N.  W.  414;  Mer- 
shon  V.  WiUiams,  62  N.  J.  Law,  779,  42  AtL 
778 ;  Voege  v.  Ronalds,  88  Hun,  114.  31  N.  Y. 
Sui>p.  868:  Kelly  v.  Vames,  B2  App.  Wv. 
100.  64  N.  Y.  Supp.  1040;  Harding  v.  Seeley. 
148  Pa.  20.  28  Atl.  1118;  Llpper  v.  Bouve,  6 
Pa.  Super.  Ct.  462,  41  W.  N.  C.  566;  Gilbert 
T.  Price.  18  Pa.  Sui)er.  Ct.  360;  Henderson  v. 
SChnylklU    VaUey    Clay  Mfg.    Co.,   24   Fa. 


Super.  Ot  422;  Canonlco  v.  Lucente,  40  Pa. 
Super.  Ct  75;  Heffron  v.  Treber,  21  S.  D. 
104.  110  N.  W.  781.  130  Am.  St.  Rep.  711; 
Carbart  v.  White  Mantel  tc  Tile  Co.,  122 
Tenn.  455,  123  S.  W.  747.  19  Ann.  Cas.  396; 
Racke  v.  Anhenser-Busch  Brewing  Ass'n.  17 
Tex.  Civ.  App.  167,  42  S.  W.  774;  Peehl  v. 
Bumbalek,  99  Wis.  62,  74  N.  W.  545;  Slater 
V.  KlmbPO,  91  Ga.  217,  18  S.  H.  296,  44  Am. 
St.  Rep.  19;  Cusack  v.  Gunning  System,  109 
ni.  App.  588;  Callahan  Co.  v.  Michael,  45 
Ind.  App.  215,  90  N.  E.  642 ;  Chandler  v.  Mc- 
Qlnning,  8  Kan.  App.  421,  65  Pac.  103;  De- 
lashman  v.  Berry,  20  Micb.  292,  4  Am.  Rep. 
382. 

In  Brown  v.  Samuels,  supra,  Samuels 
leased  to  Brown  certain  premises  "for  the 
period  of  five  years  wltli  the  privilege  of  five 
years  more."  The  court,  after  pointing  out 
the  distinction  between  a  privilege  to  renew 
the  lease  and  the  privilege  of  an  additional 
term,  held  that  Brown,  by  holding  over  after 
the  first  five  years,  exercised  his  privilege  of 
five  years  more,  and  could  not  be  dispossess- 
ed under  a  writ  of  forcible  detainer. 

[2]  There  is  no  substantial  difference  be- 
tween a  lease  for  one  year  "with  option  at 
same  rate  for  five  years"  and  a  lease  "for  the 
period  of  five  years  with  the  privilege  of  five 
years  more."  The  word  "option"  in  the  for- 
mer case  Is  synonymous  with  the  word  "priv- 
ilege" in  the  latter  case.  The  covenant  is  not 
one  for  the  renewal  of  the  lease,  but  for  a 
mere  extension  of  the  term.  We  therefore 
conclude  that  Miller's  holding  over  after  the 
first  year  was  an  election  on  his  part  to 
hold  for  the  extended  term,  and,  that  bclug 
true,  he  cannot  be  ousted  by  the  lodge. 

The  case  of  Connor  et  aL  v.  Withers  et 
al.,  49  8.  W.  309,  20  Ky.  Law  Rep.  1326,  does 
not  announce  a  contrary  doctrine.  There 
Connor  &  Sugg  reated  to  one  Harrison  a 
stable  for  one  year  at  a  certain  price;  The 
lease  contained  the  following  provision: 

"The  said  Connor  &  Sugg  agree  to  rent  said 
stable  to  said  Harrison  for  as  many  as  five  con- 
secutive years  from  said  3d  day  of  December, 
1896,  provided  he  wants  to  keep  it  at  the  price 
of  four  hundred  dollars  ($400.00)  per  year,  pay- 
able semiannually ;  and,  in  the  event  the  said 
Harrison  desires  to  give  up  said  stable  at  any 
time  and  terminate  this  contract,  he  has  the 
right  to  do  so,  upon  giving  the  said  Connor  & 
Sogg  60  days'  notice  in  writing." 

During  the  first  year  Harrison  and  his  as- 
signees notified  the  lessors  that  they  would 
exercise  their  option  for  the  last  four  years. 
The  court  merely  held  that  Harrison  and  his 
assignees  bad  the  right  to  exercise  their  op- 
tion at  any  time  during  Oie  first  year,  and  by 
doing  so  the  lease  became  binding  for  the 
four  years.  Neither  the  character  of  the 
covenant  nor  the  effect  of  the  lessee's  holding 
over  after  the  first  year  was  before  or  con- 
sidered by  the  court 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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CHESAFBAKE  &  O.  RY.  00.  ▼.  STEPHEN'S 
ADM'B. 

(Coart  of  Appeals  of  Kentucky.    March  1, 
1916.) 

1.  RAII.BOADB  «s>38&— Ofkbatior— Injvbt  to 

Pkbbon»—Actioh8— Evidence. 

Evidence  held  insufficient  to  show  that  a 
railway  company  was  negligent  in  causing  the 
death  of  plaintiff's  intestate,  who  was  run  over, 
while  trespassing  on  a  railroad  bridge,  by  one 
of  its  trains,  the  crew  of  which  had  no  luiowl- 
edge  of  his  presence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  H  1356,  1858-1363;  Dec.  Dig.  <3s» 
388.1 

2.  Railroads  e=>369— Operation— Cabe  Re- 
quired— Tbesfasbeb. 

No  duty  to  keep  warning  lights  and  a 
lookout  and  give  signals  of  the  approach  of  a 
train  exists  as  to  trespassers  on  the  track,  and 
no  liability  for  injury  to  such  can  exist  until 
they  are  discovered  in  a  place  of  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1259-1262 ;   Dec  Dig.  <S=»369.] 

3.  RAiLBOADa  €=>358—Opeiiation— Injury  to 
Persons  —  Liabilitt  —  "Licensee"  — 
"Invitee." 

That  a  railroad  did  not  prevent  i>ersons 
from  walking  across  its  bridge  did  not  make 
them  invitees  or  licensees  so  as  to  make  the 
railroad  liable  for  &ilure  to  exercise  ordinary 
care,  where  it  maintained  warning  signs  pro- 
hibiting trespassing  and  there  was  no  walk  or 
other  facility  to  aid  in  crossing  the  bridge. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1236,  1237 ;  Dec.  Dig.  <S=»358. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sectmd  Seiies,  Invitee.] 

4.  Railroads  Qs>395— Actions  —  Eviderok— 
sufficibnct. 

Recovery  cannot  be  had  under  a  petition 
alleging  negligence  of  a  railroad  company  upon 
proof  of  injury  only,  but  the  burden  is  on  the 
plaintiff  to  show  the  negligence. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1339,  1340;  Dec  Dig.  <8=»895.] 

Appeal  from  Circuit  Coart,  Floyd  County. 

Action  by  B.  S.  Stephen's  Administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. From  a  Judgment  for  plaintiff  and 
Older  overruling  a  motion  for  new  trial,  de- 
fendant appeals.    Reversed. 

Harklns  ft  Harklns.  of  Prestonsburg, 
Worthlngt(Hi,  Cochran  &  Browning,  of  Mays- 
vlUe,  and  F.  T.  D.  Wallace,  of  Ashland,  for 
appellant  May  ft  May,  of  Prestonsburg,  for 
appellee. 

HURT,  J.  On  the  25th  day  of  November, 
1913,  certain  employes  of  the  appellant  were 
engaged  in  the  construction  of  the  Elkhom  ft 
Beaver  Valley  Railway,  which  connects  with 
the  main  line  of  the  appellant's  railroad,  near 
where  It  crosses  over  Beaver,  which  Is  a 
tributary  of  the  Sandy  river.  In  Floyd  county. 
The  main  line  of  appellant's  road,  which  runs 
from  Ashland  up  the  Sandy  river,  passes 
over  a  bridge  over  Beaver,  near  to  where  It 
empties  Into  the  river.  At  this  point,  on  the 
east  side  of  Beaver,  Is  situated  a  village, 
known,  as  Allen.  It  Is  an  Incorporated  town, 
and  the  railroad  bridge  over  Beaver  Is  with- 


in the  limits  of  the  town.  The  railroad  de- 
pot at  Allen  is  about  200  yards  east  of  the 
Beaver.  The  appellant  has  three  tracks  at 
this  point,  one  of  which  is  the  main  line  and 
the  others  are  used  for  side  tracks  and 
svrltchlng  irarposes.  There  Is  a  switch  about 
100  feet  from  the  east  end  of  the  bridge  ov«r 
Beaver.  The  main  street  of  the  town  ex- 
tends from  Bearer  alongside  the  tracks  east- 
ward and  passes  the  depot,  in  that  direction. 
Near  Beaver,  and  on  the  opposite  side  of  the 
railroad  from  the  main  portion  of  the  town 
was  a  boarding  house,  and  the  inmates  of 
this  house  crossed  the  railroad  track  at  a 
point  between  the  switch  stand  and  the  east 
end  of  the  bridge  in  g<d[ng  to  and  from  the 
boarding  bouse  into  the  main  portion  of  the 
town.  In  former  years,  when  the  river  was 
navigated  by  steamboats,  there  was  a  land- 
ing, to  arrive  at  which  persons  passed  over 
this  crossing,  but  It  seems  not  to  have  been 
used  for  this  purpose  since  the  building  of 
the  railroad  12  or  13  years  ago,  and  the  way 
is  now  obstructed  by  a  gate  across  it,  near 
the  line  of  the  right  of  way  of  the  railroad. 
It  does  not  appear  from  the  record  how  many 
persons  resided  In  Allen  ordinarily,  but,  at 
the  time  mentioned  above,  the  construction 
of  the  Elkhorn  &  Beaver  Valley  Railway  be- 
ing under  way,  and  for  other  reasons,  the 
population  of  Allen  was  near  500  persons. 
The  record  falls  to  show  how  far  It  Is  from 
the  junction  of  the  Elkhom  &  Beaver  Valley 
Railway,  with  the  main  line  of  appellant,  to 
the  west  end  of  the  railroad  bridge  over 
Beaver,  but  west  of  the  Junction,  and  about 
one  mile  west  of  the  bridge.  Is  a  station, 
which  is  called  Dwale;  and  along  the  rail- 
road track,  but  at  what  distance  It  does  not 
appear,  to  the  west  of  the  bridge  over  Beaver, 
are  a  storehouse,  a  dwelling,  and  a  house  of 
appellant's  for  its  employes.  A  bridge  erect- 
ed by  the  county  for  the  use  of  the  traveling 
public  over  Beaver  Is  In  close  proximlt?  to 
the  railroad  bridge,  but  from  the  evidence  It 
cannot  be  said  that  it  had  then  been  complet- 
ed, or  was  fitted  for  travel,  except  that  per- 
sons on  foot  could  pass  over  it  Near  this 
point  there  were  places  where  the  public  had 
formerly,  and  to  some  extent  at  the  time 
mentioned,  forded  Beaver  in  traveling,  but 
these  fords  seem  to  have  suffered  from  ob- 
structions, and  had  passed  into  disuse  to  a 
large  extent 

Because  the  railroad  bridge  was  a  more 
direct  route  of  travel,  the  citizens  of  Allen, 
and  many  who  had  occasion  to  go  to  and 
from  Allen  over  Beaver,  used  the  railroad 
bridge  as  a  footway,  although  the  appellant 
had  warnings  posted  at  each  end  of  the 
bridge,  by  which  persons  were  forbidden  to 
pass  over  the  bridge  and  were  warned  not 
to  do  so.  They,  however,  disregarded  the 
wishes  of  the  railroad  authorities  and  con- 
tinued.  to  use  tl>e  bridge  as  a  footway,  ac- 
cording to  the  evidence  of  the  different  wlt- 
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nesses,  in  large  numbers.  No  injuries  seem 
to  have  been  suffered  by  any  one  from  this 
use  of  the  bridge,  nntll  James  Stepnens  lost 
his  Ufe,  on  the  25th  day  of  November,  1913. 
He  was  a  resident  of  Allen,  and  was  a  man 
of  about  50  years  of  age.  Industrious,  or- 
dinarily, he  had  been  seen  to  be  intoxicated 
on  several  occasions  during  the  two  weeks 
just  preceding  his  death,  and  on  the  day  of 
his  death  he  was  in  the  vicinity  of  a  crew 
of  appellant's  employes,  who  were  operating 
a  train  In  the  construction  of  the  EUkhom 
&  Beaver  Valley  Ballroad,  and  at  a  point 
about  tJiree  or  four  miles  up  the  Beaver 
from  the  junction  of  that  road  with  appel- 
lant's main  line,  and  was  then  In  an  Intoxi- 
cated condition;  and  when,  about  5  o'clock 
In  the  evening,  they  were  proceeding  to  their 
camp  near  Allen,  he  got  aboard  their  train, 
and  was  required  by  them  to  get  off  of  it 
twice,  because  of  their  fear  of  him  receiving 
injuries  on  account  of  his  condition.  One 
time'  he  had,  without  permission,  gotten  up- 
on the  engine,  and  at  another  time  was  found 
by  the  brakemau  sitting  upon  a  car,  with  one 
foot  upon  a  car  and  the  other  hanging  down 
between  the  cars.  About  one  mile  from 
the  junction  was  the  last  time  he  was  seen 
by  the  employes  of  appellant  upon  their  train. 
The  train  consisted  of  an  engine,  with  next 
to  it  a  caboose,  and,  following  It,  10  or  11 
empty  coal  cars  of  different  tyipes.  When  the 
train  arrived  at  the  junction  It  was  after 
nightfall,  and  a  number  of  camp  cars  were 
upon  the  track.  The  conductor  sent  a  flagman 
In  the  direction  of  Dwale,  and  another  in  the 
direction  of  Allen,  upon  the  main  line.  The 
train  then  pushed  the  camp  cars  out  npon  the 
main  track,  and  in  the  direction  of  Dw'ale, 
until  the  train  got  upon  the  main  track, 
when  the  conductor,  with  a  lantern,  took  a 
position  npon  the  rear  car,  and  then  the 
train  was  backed  to  the  bridge  and  over  it, 
but  when  the  car,  upon  which  the  conductor 
was,  had  arrived  at  the  east  end  of  the 
bridge,  the  train  was  stopped,  and  the  con- 
ductor went  forward  to  the  switch,  which, 
as  said,  was  about  100  feet  away,  and  open- 
ed the  switch,  when  the  train  was  moved 
further  backward,  until  the  engine  was  be- 
tween the  bridge  and  switch.  The  brakeman, 
who  bad  been  sent  ahead  of  the  train,  into 
Allen,  bad  proceeded  to  the  depot,  and  when 
the  tealn  arrived,  he  then  joined  the  con- 
ductor near  the  switch  stand,  when  the  crew 
engaged  for  abotlt  an  hour  in  placing  cars 
upon  the  different  tracks,  and  in  so  doing  the 
engine  and  attached  cars  went  forward  to- 
ward the  west  several  times  and  then  back 
toward  the  depot,  and  in  so  doing  passed 
across  the  bridge  or  over  some  parts  of  it 
After  this  had  occurred  several  times,  the 
decedent  was  discovered  In  a  mangled  con- 
dition, with  life  extinct,  lying  beside  the 
railroad  tradi,  upon  the  east  end  of  the 
bridge.  One  arm  and  one  leg  were  severed 
from  his  body,  and  he  was  otherwise  bruis- 
ed and  manffled.    Blood,'  particleB  of  flesb 


and  clothing,  and  articles  whlcb  were  bis 
property  were  found  upon  the  ties  of  the 
bridge,  from  the  body  and  extending  back 
toward  the  western  end  of  the  bridge,  for 
about  half  the  width  of  the  bridge.  Upon 
the  wheels  of  four  of  the  cars  blood  and  par- 
ticles of  flesh  were  observable.  There  were 
no  signs  of  blood  or  anything  to  Indicate  that 
It  had  come  into  contact  wltb  the  body  up- 
on the  engine. 

The  only  evidence  given  as  to  the  portion 
of  the  train,  whlcb  the  cars  occupied,  whldi 
had  blood  npon  the  wheels,  was  that  given 
by  the  fireman,  who  testified  that  they  were 
in  the  rear  of  the  caboose,  which  was  next 
to  the  engine,  and  near  the  middle  of  the 
train.  When  passing  over  the  bridge,  the 
persons  on  the  train  testified  to  having  felt 
a  slight  jar,  as  occurs  when  the  wheels  of 
a  locomotive  pass  over  a  stick  or  clod  up- 
on the  track,  and  that  the  fireman  remarked 
that  they  had  run  over  something  upon  the 
bridge.  The  witnesses,  however — and  there 
were  two  or  three  on  the  engine  besides 
the  engineer  and  fireman — disagree  as  to 
which  trip  it  was  across  the  bridge  that  this 
occurred,  and  It  is  not  made  satisfactory  as 
to  which  time  In  passing  over  It,  It  occurred, 
and  as  to  whether  It  was  when  the  engine 
was  going  forward  or  backward.  It  does 
not  appear  that  the  persons  operating  the 
train  gave  any  warning  of  Its  Movements 
or  approach  by  blowing  the  whistle  or  ring- 
ing the  bell  during  the  entire  time  of  tbelr 
opJeratlons.  The  headlight  of  the  engine 
would  enable  the  engineer  to  see  objects  up- 
on the  track  In  front  of  him  for  a  distance 
of  100  feet  After  tbe  first  time  the  train 
was  backed  over  tbe  bridge  no  light  was 
exposed  npon  the  car  which  was  farthest 
to  the  rear  of  the  engine,  when  the  train  was 
backed  over  tbe  bridge,  but  tbe  proof  falls  to 
show  that  tbe  rear  car  ever  passed  off  tbe 
bridge  when  tbe  train  was  moving  to  tbe 
westward.  No  evidence  is  given  whlcb  sheds 
any  light  upon  the  manner  of  decedent's 
death,  except  that  bis  body  was  run  over 
upon  the  bridge.  No  one  pretends  to  have 
seen  the  decedent  from  the  time  the  brake- 
man  testifies  to  his  getting  off  the  train, 
about  one  mile  from  the  junction,  and  go- 
ing toward  the  rear  of  the  train,  nntll  Ids 
body  was  found  upon  the  east  end  of  the 
bridge. 

This  action  was  Instituted  by  the  adminis- 
trator of  decedent  to  recover  the  damages  al- 
leged to  have  been  suffered  by  his  estate  by 
reason  of  his  death.  The  cause  of  action 
was  based,  in  tbe  petition,  upon  general  alle- 
gations of  negligence  upon  tbe  part  of  tbe 
ones  operating  the  train  which  caused  de- 
cedent's death.  Afterward,  by  an  amended 
I)etltlon,  it  was  spedflcally  alleged  that  the 
decedent  at  the  time  of  his  death,  was  cross- 
ing Beaver,  upon  the  bridge ;  -  that  at  that 
time  and  for  years  before  the  bridge  had  been 
used  for  travel  on  foot  by  a  large  number  of 
citizens  of  Alien  and  tbe  surrounding  conn- 
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try,  and  with  the  knowledge  and  with  the 
acquiescence  of  the  api)ellant,  and  that  It 
was  a  place  at  which  the  presence  of  persons 
traveling  «pon  It  was  to  be  anticipated;  that 
the  place  at  which  be  was  struck  and  killed 
was  near  a  public  crossing,  at  which  the  pres- 
ence of  persons  upon  the  track  was  to  be  an- 
ticipated and  expected  at  all  times ;  that  the 
servants  of  appellant  negligently  backed  the 
train  across  the  bridge  and  street  crossing 
without  giving  any  warning  of  its  approach, 
and  without  keeping  any  lookout;  and  that 
said  negligence  caused  decedent  to  lose  his 
life.  In  the  original  petition  it  was  alleged 
that  the  servants  of  appellant  knew  of  the 
use  of  the  bridge  by  the  public,  and  knew  of 
the  presence  of  decedent  upon  It,  or  by  the 
exercise  of  ordinary  care  could  have  Itnown 
It  The  appellant  traversed  the  allegatlcms 
of  ttte  petition  and  amended  petition,  and  in 
addition  alleged  the  contributory  negligence 
of  decedent  as  a  defense.  The  trial  resulted 
In  a  verdict  by  the  Jury  and  Judgment  of  the 
court  in  favor  of  appellee.  The  appellant's 
grounds  and  motion  for  a  new  trial  being 
overruled,  It  has  appealed. 
The  grounds  relied  upon  for  reversal  are: 

(1)  The  error  of  the  court  In  overruling  the 
motion  of  appellant  for  a  direct  verdict  in  Its 
favor  at  the  conclusion  of  appellee's  testimo- 
ny and  at  the  close  of  all  the  testimony;  and 

(2)  the  error  of  the  court  in  giving  to  the  Ju- 
ry instractlons  1,  2a,  4,  and  B.  The  first 
ground  will  be  first  considered. 

[1,  2]  There  Is  no  evidence  which  remotely 
tends  to  prove  that  the  engineer,  fireman, 
brakeman,  conductor,  or,  tor  that  matter,  any 
one  else,  had  any  knowledge  of  the  presence 
of  decedent  upon  the  bridge  before  the  time 
the  body  was  found  lying  upon  the  end  of 
the  bridge.  The  amended  petition  alleges 
that  he  was  upon  the  bridge  at  the  time  the 
train  came  in  contact  with  him,  and  all  of 
the  evidence  tends  to  the  same  conclusion, 
and  precludes  the  pos^tdllty  of  the  train 
coming  in  contact  with  blm  at  any  other 
place.  If  those  operating  the  train  did  not 
see  him,  nor  have  any  Imowledge  of  his  be- 
ing there,  in  a  position  of  peril.  In  time,  by 
the  exercise  of  ordinary  care  upon  their  part 
to  have  prevented  injury  to  him,  or  unless  he 
had  a  right  or  was  licensed  to  be  upon  the 
bridge,  they  nor  their  employes  could  be 
culpable,  unless  their  want  of  knowledge  of 
bis  presence  arose  from  the  ne^ect  of  some 
duty  which  they  owed  to  him,  or  their  neg- 
lect of  some  duty  which  they  owed  to  him 
prevented  him  from  escaping  the  injury.  It 
is  true,  as  contended  for  appellee,  that  it  is 
the  duty  of  those  operating  railroad  trains 
to  give  warning  of  the  approach  of  the  train, 
to  operate  them  at  a  reasonable  rate  of  speed, 
and  to  maintain  an  adequate  lookout  for  per- 
sons upon  the  tracic,  whenever  the  presence 
of  persons  who  used  the  tracks  as  a  matter 
of  right  or  as  licensees  must  be  anticipated. 
It  Is  true  that  where  the  railroad  tracks  ex- 
tend along  or  across  the  streets  of  towns  and 


cities  and  at  crossings  and  at  points  on  the 
road  in  towns,  cities,  and  populous  communi- 
ties, where  the  public  generally  have  been 
in  the  haUt  of  using  the  tracks  and  right  of 
way,  with  the  knowledge  and  consent  of  the 
railroad  company,  are  places  where  the  pres- 
ence of  persons  upon  the  tracks  must  be  an- 
ticipated, and  those  operating  the  train  owe 
the  duties  of  regulating  the  speed  of  the 
train  so  as  to  have  it  under  control,  to  give 
warning  of  Its  approadi,  and  to  maintain  an 
adequate  lookout  for  persons  opon  the  track, 
so  as  to  avoid  Injury  to  them,  in  such  states 
of  case,  the  rule  applies  that,  owing  such 
persons  the  duty  of  giving  warning  of  the  ap- 
proach of  the  train  and  maintaining  a  look- 
out for  them,  and  having  the  train  under  con- 
trol, the  ones  operating  the  train  are  held  to 
be  negligent  if  they  fail  to  see  persons  upon 
the  track  when,  by  the  exercise  of  ordinary 
care,  they  could  have  seen  them  and  Imown 
of  their  presence.  A  different  rule  has,  1m>w- 
ever,  uniformly  been  held  to  apply  to  per- 
sons who  are  not  employes  of  the  railroad, 
and  have  no  business  with  the  railroad, 
which  requires  them  to  do  so,  and  who  go 
upon  a  bridge  of  the  railroad  for  their  own 
convenience  or  pleasure.  Such  persons  hare 
uniformly  been  held  to  be  tres];>assers,  and 
the  rules  which  apply  to  trespassers  are  ap- 
plied to  them.  Those  operating  a  railroad 
train  do  not  owe  the  trespasser  the  duty  to 
keep  the  train  under  control,  to  maintain  a 
lookout  for  him,  or  to  give  signals  or  warn- 
ings of  the  approach  of  the  train,  or  to  take 
any  precautions  whatever  for  his  safety,  be- 
fore his  peril  is  seen  and  known  by  the  ones 
operating  the  train.  Brown's  Adm'r  v.  L.  & 
N.  R,  B.  Co.,  97  Ky.  228,  30  S.  W.  639,  17 
Ky.  Law  Rep.  145;  L.,  H.  &  St  L.  B.  R.  Ca 
V.  Woolfork,  99  S.  W,  294,  30  Ky.  Law  Rep. 
069;  Prince  v.  I.  C.  B.  B.  Co.,  99  S.  W.  293, 
80  Ky.  Law  Bep.  469;  C.  &  O.  By.  Co.  v.  Bar- 
bour's Adm'r,  93  S.  W.  24,  29  Ky.  Law  Bep. 
839 ;  Smith's  Adm'r  v.  I.  G.  R.  B.  Co.,  90  S. 
W.  254,  28  Ky.  Law  Rep.  723;  Flint  v.  L  C. 
R.  B.  Co.,  88  S.  W.  1066,  28  Ky.  Law  Rep. 
1;  Beiser  v.  C.  &  O.  By.  Co.,  92  S.  W.  928,  20 
Ky.  Law  Rep.  249;  Curd's  Adm'r  v.  C,  N.  0. 
&  T.  P.  By.  Co.,  163  Ky.  105,  173  S.  W.  335; 
Fields  V.  L.  4  N.  R.  B.  Co.,  163  Ky.  673,  174 
B.  W.  41. 

13]  It  is  Insisted,  in  the  Instant  case,  that 
many  persons  for  several  years  had  been  ac- 
customed to  use  the  bridge  as  a  footway, 
and  had  done  so  with  the  knowledge  and 
acquiescence  of  the  railroad  company.  It  is 
not  alleged  or  contended  that  the  railroad 
company  ever  consented  to  sudi  use  of  it. 
Upon  the  other  hand,  the  proof  shows  that 
its  use  by  foot  passengers  was  against  the 
wish  of  the  railroad.  There  was  no  walk 
across  the  bridge  suitable  or  constructed  for 
travel  by  footmen..  There  was  nothing  in  the 
construction  or  use  of  the  bridge  by  the  rail- 
road company  which  could  be  construed  in- 
to an  invitation  to  the  piriilicta  uae  it  aa  a 
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highway.  It  has  been  held  that  people  can- 
not acqntre  the  status  of  llc«iaees  by  continu- 
ons  trespassing  in  walking  over  a  railroad 
bridge,  and  that  mere  acqnier'ence  by  the 
railroad  cannot  be  construed  Into  a  promise 
that  the  bridge  might  be  used  by  foot  pas- 
sengers as  a  highway,  so  as  to  entitle  them 
to  lookout  duty,  or  make  them  anything  bat 
trespassers.  G.  &  O.  Ky.  Co.  t.  Barbour's 
Adm'r,  supra:  Card's  Adm'r  v.  C,  N.  O.  tt  T. 
P.  Ry.  Co.,  supra;  L.,  H.  &  St  L.  R.  R.  Co. 
T.  Woolfork,  supra.  It  could  not,  in  the  in- 
stant case,  be  said  that  the  railroad  com- 
pany even  acquiesced  in  the  use  of  the  bridge 
as  a  highway  for  footmen,  because  It  had 
placed  and  maintained  warnings  to  the  pub- 
lic at  each  end  of  the  bridge  not  to  make 
such  use  of  it.  If  a  person  had  been  Injured 
by  a  train  at  the  crossing  between  the  bridge 
and  the  switch  stand,  or  upon  the  track, 
along  the  street,  after  the  train  passed  over 
the  bridge,  and  his  injury  was  caused  by  tbe 
failure  to  give  warning  of  the  approach  of 
the  train  or  to  maintain  a  lookout,  there 
would  be  no  doubt  of  the  liability  of  appel- 
lant, as  the  injured  person  would  have  been 
at  a  place  where  he  had  a  right  to  be,  but 
the  train  did  not  come  in  contact  with  the 
decedent  at  such  place,  but  upon  the  bridge, 
where  he  had  no  right  to  be,  and  where  the 
appellant  was  not  required  to  anticipate  his 
presence  or  to  take  any  precautions  for  Ids 
safety.  Hence  appellee  cannot  rely  for  re- 
covery upon  the  fact  if  true,  that  no  warn- 
ings of  the  approach  of  the  train  were  given 
nor  any  lookout  maintained,  because,  not  be- 
ing required  to  take  any  such  precautions  for 
one  trespassing  upon  the  bridge,  the  failure 
to  do  these  things  were  not  acts  of  negligence 
to  wldch  decedent's  death  could  be  attributed. 
Hence,  there  being  no  evidence  which  con- 
duced to  show  that  the  ones  operating  the 
train  saw  or  knew  of  decedent's  peril  betore 
or  at  the  time  the  train  came  La  contact  with 
him,  the  action  must  necessarily  fall. 

[4]  Further,  it  Is  well  settled  that  a  re- 
covery for  injury  on  an  allegation  of  negli- 
gence cannot  be  maintained  upon  the  proof  of 
the  injury  alone,  but  there  must  be  proof 
that  the  negligent  act  of  another  caused  the 
injury,  or  there  must  be  proof  of  facts  from 
wUch  the  negligence  can  be  Inferred. 

"If  the  injary  may  as  reasonably  be  attributed 
to  a  cause  that  wul  excuse  a  defendant  as  to 
a  cause  that  will  subject  it  to  liability,  a  recov- 
ery cannot  he  had."  Stuart's  Adm'r  v.  N.,  O. 
ft  St.  li.  Ry.  Co.,  146  Ky.  127,  142  S.  W.  232. 

In  the  case  at  bar  it  can  be  surmised  that 
decedent  was  walking  upon  the  bridge,  where 
he  had  no  right  to  be,  and  was  run  upon  by 
the  train  and  killed,  or  that  he  had  caught 
onto  the  train  and  was  riding  and  l!ell  from 
the  car  upon  the  bridge  and  was  run  over. 
From  the  facts  in  the  record,  one  could  fair- 
ly theorize  that  his  death  probably  resulted 
in  either  of  the  manners  suggested,  but  if 
his  death  resulted  in  either  of  the  ways,  the 


Inference  most  be  necessarily  drawn  that  his 
death  was  attributable  to  his  own  negligence 
rather  than  to  that  of  ai^icllant  From  the 
facts  proven  the  inference  cannot  be  drawn 
that  those  engaged  in  operating  the  train 
saw  decedent  In  a  positl<«  of  peril  before  or 
at  the  time  of  liis  deatlt. 

For  reasons  indicated,  the  court  was  in  er- 
ror In  overruling  the  moti<»i  for  a  direct  ver- 
dict 

The  conclusion  arrived  at  is  likewise  at 
variance  with  the  instructions  given  in  the 
case. 

The  Judgment  is  reversed,  for  proceedings 
consistent  with  this  opinion. 


KENTUCKY   RIVER  HARDWOOD   CO,  v. 
NOBLE. 

(Court  of  Appeals  of  Kentucky.    March  1, 
19ia) 

1.  COUBIB  «=>480— ENJOININO  LKVT  ON  JUDO- 
XBNT   OF   OtuSB   CoUBT — STATUTE. 

Where  the  execution,  levy  of  which  is 
sought  to  be  enjoined,  issued  on  a  judgment  reg- 
ularly entered  in  justice  court,  the  injunction 
action  should'  be  brought  in  such  court,  tmder 
Civ.  Code  Prac.  t  28S,  providing  that  an  In- 
junction to  stay  proceedings  on  a  judgment  shall 
not  be  granted  in  any  other  court  than  that  in 
which  the  judgment  was  rmdeied. 

[Ed.  Note.— Fw  other  cases,  see  Courts,  Gait. 
Dig.  H  127&-1278;  Dec.  Dig.  «=»4S0.] 

2.  PixADina  «=>aoe  — Stboxai.  DmrnaKB  — 

JUBISOIOnON. 

General  demurrer  ta  the  petition  in  an  ac- 
tion to  enjoin  le^  of  an  execution,  which  the 
trial  court  treated  as  though  it  were  a  special 
demurrer,  raised  the  question  of  jurisdiction  pt 
the  trial  court. 

[Ed.  Note.— For  other  casos,  see  Pleading, 
Cent  Dig.  H  491-493,  «6,  496,  498-610 ;  Dec. 
Dig.  «E9205.] 

3.  CoTTBTS  «i=»480— Hnjoiniwo  Lkvy  on  Jxrno- 
HKNT  or  Othkb  Oottbt— Statutx. 

Where  the  judgment,  levy  of  execution  to 
enforce  which  is  sought  to  be  enjoined,  is  void, 
or  there  is  no  judgment,  so  that  th6  execution 
has  no  foundation  on  wblch  to  rest,  C9v.  Gbde 
Prac.  i  286,  providing  that  an  injunction  to 
stay  proceedingB  on  a  judgment  shall  not  be 
granted  in  any  other  court  than  that  in  which 
the'  judgment  was  rendered,  has  no  application, 
Since  proceedings  under  a  void  judgmoat  may 
be  enjoined  in  any  court  of  competent  jurisdic- 
tion ;  a  rule  applying  to  a  case  where  there 
is  no  judgment 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1270-1278;    Dec  Dig.  «=.480.] 

4.  Apfbal  and  Ebbob  ®=>41— Jubisdiction 
OF  CoTJBT  of  Appeals— Statute— Amount 

IN   CONTBOVEBST. 

The  Court  of  Appeals  has  jurisdiction  to 
review  the  judgment  of  the  circuit  court  in  an 
action  to  enjoin  levy  of  execution  for  $75,  de- 
spite Ky.  St  f  950,  providing  that  an  appeal 
may  be  taken  to  the  Court  of  Appeals  from 
the  judgment  of  the  circuit  court  except  from 
a  judgment  for  the  recovery  of  money  or  per- 
sonalty, where  the  amount  in  controversy  is 
less  than  $600. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |1  127-155,  167,  168,  172, 
178-184, 186-188, 190-194,  196, 197;  Dec.  Dig. 
<e=341.] 
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Appeal  from  Circuit  Oourt,  Breathitt 
County. 

Action  by  the  Kentucky  River  Hardwood 
Company  against  W.  N.  Noble.  From  a  Judg- 
ment dismissing  the  petitl<m,  plaintiff  ap- 
peals.   Judgment  reversed,  with  directions. 

Orannis  Bach,  at  Jackson,  tor  appellant. 
Adams  &  HoUiday,  of  Jackson,  for  appellee. 

MILIiEB,  G  J.  The  appellant,  the  Ken- 
tucky River  Hardwood  Company,  brought 
this  action  to  enjoin  a  constable  from  levy- 
ing an  execution  for  $75  upon  the  property 
of  the  plaintiff,  upon  the  ground  that  no 
Judgment  had  been  rendered  against  the 
plaintiff  in  the  Justice's  court  from  which  the 
execution  issued  or  elsewhere.  A  general 
demurrer  was  filed  to  the  petition;  and  the 
court,  treating  It  as  a  special  demurrer  to  the 
Jurisdiction  of  the  court,  sustained  it  and 
dismissed  the  petition.  From  that  Judgment 
the  plaintiff  prosecutes  this  appeaL 

We  are  advised  in  the  bri^  for  appellant 
that  the  lower  court  sustained  the  demurrer 
upon  the  idea  that,  under  section  285  of  the 
Civil  code  of  Practice,  an  Injunction  to  stay 
proceedings  on  a  Judgment  shall  not  be  grant- 
ed In  an  action  brought  by  the  party  seeking 
the  Injunction,  In  any  other  court  than  that 
in  which  the  Judgment  was  rendered,  and 
that  the  only  fonim  that  had  Jurisdiction  of 
this  case  was  the  Justice's  court  from  which 
the  execution  issued. 

[1-S]  We  attach  no  importance  to  the  fact 
that  ttie  court  treated  the  general  demurrer 
as  though  it  were  a  special  demurrer,  since 
the  general  demurrer,  in  that  case,  raised 
the  question  of  Jurisdiction.  If  the  execu- 
tion sought  to  be  enjoined  had  been  issued 
on  a  Judgment  regularly  entered  in  the  Jus- 
tice's court,  this  action  should,  under  section 
285,  supra,  have  been  brought  in  that  court. 
But  where  the  Judgment  Is  void,  or  where 
there  is  no  Judgment,  and  the  execution, 
therefore,  has  no  foundation  upon  which  to 
rest,  section  286,  supra,  has  no  application. 
It  was  so  expressly  decided  in  Willis  v. 
Tomes,  141  Ky.  435, 132  a  W.  1043,  where  the 
court  said: 

"For  the  convenience  of  the  profession,  we 
may  say  that  there  are  two  exceptions  to  section 
285,  which  provides  that  an  injunction  to  stay 
proceedings  on  a  Judgment  shall  not  be  granted, 
m  an  acnon  brought  by  the  party  seeking  tho 
injunction,  in  any  other  court  than  that  in 
which  the  judgment  was  rendered:  (1)  Where 
the  judgment  is  void.  (2)  Where  the  court 
rendering  the  judgment  has  no  civil  jurisdic- 
tion." 

The  mle  is  well  settled  that  proceedings 
under  a  void  Judgment  may  be  enjoined  In 
any  court  of  competent  Jurisdiction,  and  not 
merely  In  the  court  renuerlng  the  Judgment 
See,  also,  Combs  v.  Sewell,  59  S.  W.  526,  22 
Ky.  Law  Rep.  1026. 

The  rule  alwve  announced  equally  applies 
to  a  case  in  which  there  is  no  Judgment  In 
neither  case  is  there  a  Judgment    The  pur- 


pose of  the  Code  was  to  give  each  court  con- 
trol over  its  Judgment  regularly  entered,  and 
to  be  free  from  the  interference  of  other 
courts  of  co-ordinate  Jurisdiction.  So,  where 
the  Judgment  is  void,  or  where  there  is  no 
Judgment,  as  in  the  case  as  bar,  proceedings 
thereunder  may  be  enjoined  In  any  court  of 
competent  Juriisdiction. 

[4]  The  fact  that  the  execution  was  for 
only  $75  does  not  deprive  this  court  of  juris- 
diction to  review  the  Judgment  This  is  not 
a  money  Judgment;  and  being  an  action 
where  the  only  remedy  sought  is  by  way  of 
injunctl(m,  an  appeal  Is  not  forbidden  by 
section  950  of  the  Kentucky  Statutea  Shack- 
elford V.  Phillips,  112  Ky.  563,  66  S.  W.  419, 
68  S.  W.  441,  24  Ky.  Low  Rep.  154;  Oncln- 
natl.  P.,  B.  S.  &  P.  Packet  Co.  v.  Mnlone,  92 
S.  W.  306,  29  Ky.  Law  Rep.  44.  See,  also, 
Thompson  Straight  Whisky  Co.  v.  Common- 
wealth, 157  Ky.  396,  163  S.  W.  201,  and  the 
cases  there  cited. 

Judgment  reversed,  with  directions  to  the 
circuit  court  to  overrule  the  demurrer  to  the 
petition. 


WHITE  et  al.  v.  WHITE'S  GUARDIAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  29, 1916.) 

1.  Wills   «=>531  —  Constboctioh  —  Bkmbfi- 
oiABtES  Taking  Pkb  Capita. 

Under  a  devise  to  a  brother  of  executrix  of 
the  use  of  property  for  a  number  of  years,  and 
then  share  and  share  alilce  to  two  brothers  nam- 
ed and  three  nephews  named,  the  nephews  take 
per  capita. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  %%  1143,  1144,  1148-1152;  Dec.  Dig.  «=> 
531.] 

2.  Wnxs  •saStf  —  ConBTBiroTioN  —  LnoTA- 

TIONS. 

Where  property  is  devised  to  one  for  life 
with  remainder  to  another,  and,  if  the  remain- 
derman die  without  issue,  then  to  a  third  per- 
son, the  limitation  as  to  dying  without  issue  is 
restricted  to  the  death  of  the  remainderman  be- 
fore the  termination  of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  1171-1176,  1310-1318;  Dec.  Dig.  *=» 
646.] 

3.  Wills  «s>616  —  OoNSiBUcnon  —  Estates 
DEVisEn. 

Testatrix  devising  the  use  of  property  to 
her  brother  W.  for  a  number  of  years,  and  then 
share  and  gliare  alike  to  her  brother  W.  and  her 
brother  R.  and  three  nephews  named  and,  "if  any 
of  them  should  die,  to  revert  to  the  surviving 
one  or  ones."  By  codicil  she  gave  to  her  broth- 
er W.  a  life  interest  with  power  to  sell  and 
divide.  He  did  not  exercise  the  power  of  sale. 
Held  that  where  W.  died  before  the  others 
named,  his  estate  terminated,  whether  he  took 
under  the  original  will,  or  under  the  codicil. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1418-1430;   Dec.  Dig.  <S=>616.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  between  Richard  A.  White  and  oth- 
ers and  James  Clark  White's  guardian  and 
others  for  the  construction  of  the  will  of 
Irene  E.  White,  deceased.  From  a  Judg- 
ment, the  former  appeal.    Affirmed. 
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Benjamin  H.  Bachs  and  M.  A.,  D.  A.  & 
3.  G.  Sachs,  all  of  LoulaviUe,  for  appellants. 
J.  W.  S.  Clements  and  Wm.  V.  Clarke,  Jr., 
both  ot  Looisvllle,  for  appellees. 

CLAY,  O.  This  appeal  presents  for  deter- 
mination the  proper  constrnctlon  of  the  will 
of  Irene  Bi  White,  who  died  a  cltisen  and 
resident  of  Jefferson  county  In  the  year 
1904.  She  left  surrlvlng  her  two  brothers, 
Dr.  WUUam  P.  White  and  Richard  Aylette 
Wblte,  and  three  nephews,  Daniel  P.  White, 
Cautrles  A.  White,  and  James  Clark  White, 
sons  of  a  deceased  brother.  Dr.  William  P. 
White  died  December  27, 1914. 

That  portion  of  the  will  and  codicil  ma- 
terial to  this  controversy  is  as  follows: 

wm. 

"To  my  brother,  William  P.  Wliite,  M.  D.,  I 
give  him  tlie  use  of  my  home  No.  1951  Sixth 
street,  Louisville,  Jefferson  county,  Kentucky, 
for  nine  years,  he  to  pay  the  taxes  and  insurance 
the  nine  years,  to  remain  as  it  is  ready  furnish- 
ed, then  share  and  share  alike,  I  will  it  said 
honse  and  lot  to  my  brothers,  William  P.  White, 
Richard  Aylette  White  and  my  three  nephews, 
Daniel  P.  White,  Charles  Aylette  White  and 
James  Clark  White.  If  any  of  them  should  die, 
to  revert  to  the  surviving  one  or  ones.  If  my 
brother  William  P.  White,  M.  D.,  thinks  best 
to  sell  said  house  and  lot  and  reinvest,  I  give 
him,  said  William  P.  White,  the  power  to  do  so. 
I  want  what  I  leave  my  three  nephews  managed 
by  William  P.  White  or  some  trust  company." 

CodidL 

"I  leave  to  my  brother,  WiUiam  P.  White, 
my  house  and  lot  No.  1951  Sixth  street,  Louis- 
ville, Kentucky,  his  life  time,  furnished  as  it 
is,  if  he  sees  fit  to  sell,  if  so  I  give  him  the  pow- 
er to  sell  and  divide  as  above  stated." 

Tbe  questions  presented  are:  (1)  Do  the 
nephews  take  per  capita  or  per  stirpes? 
(2)  Do  they  take  a  remainder  in  fee  or  mere- 
ly a  defeasible  fee?  (3)  Did  Dr.  William  P. 
White  own  an  Interest  in  the  property  which 
at  his  death  descended  to  his  heirs? 

[1]  1.  Cases  may  arise,  of  course,  where 
it  Is  apparent  from  tbe  wfll,  considered  as 
a  whole,  that  the  testatrix,  although  using 
tbe  words  "share  and  share  alike,"  clearly 
Intended  that  kindred  of  a  more  remote  de- 
gree should  be  considered  as  a  class,  and 
should  take  only  what  their  ancestor  would 
have  taken  had  be  been  alive.  Here  neither 
the  clause  In  qnestion  nor  the  other  portions 
of  the  wlU  show  any  purpose  on  the  part  of 
the  testatrix  to  treat  her  nephews  as  a  class 
and  to  equalize  them  as  a  class  with  her 
brothers.  While  she  makes  certain  devises 
and  bequests  to  them  in  some  instances  as 
a  class,  in  other  instances  she  treats  them 
as  Individuals,  and  discriminates  between 
them  as  individuals.  It  follows  that  the 
other  portions  of  tbe  will  throw  no  real 
llgjit  on  the  question.  Therefore,  in  arriv- 
ing at  the  intention  of  the  testatrix,  we  are 
omflncd  to  the  particular  clause  lii  question. 
In  that  clause  she  does  not  q)eak  of  tJie 
nephews  as  a  class  or  use  any  language  than 


can  reasonably  be  construed  to  mean  that 
she  intended  that  they,  as  a  class,  should 
take  only  per  stirpes,  or  as  the  representa- 
tives of  her  deceased  brother.  On  the  con- 
trary, she  mentions  the  names  of  her  neph- 
ews Just  as  she  does  those  of  her  brothers, 
and  uses  the  words  "share  and  share  alike" 
with  respect  to  all  of  them  as  individuals 
and  as  members  of  a  single  class.  Under 
these  circumstances  we  conclude  that  the 
nephews  take  per  capita,  and  therefore  the 
testatrix's  surviving  brother,  Richard  Ay- 
lette White,  and  her  nephews,  are  each  en- 
titled to  one-fourth  interest  in  the  property 
in  question.  Wells  v.  Newton,  4  Bush,  158; 
Brown  v.  Brown,  6  Bush,  648;  Purnell  v. 
Culbertson,  12  Bush,  370 ;  Hughes  v.  Hughes, 
lis  Ky.  151, 82  S.  W.  408 ;  Mclntire  v.  Mcln- 
tlre,  192  U.  8. 116,  24  Sup.  Ct.  196,  48  L.  Ed. 
369;  McFatridge  v.  Holtzclaw,  94  Ky.  352,22 
S.  W.  439, 15  Ky.  Law  Rep.  312 ;  Kaufman  v. 
Anderson,  104  S.  W.  340,  31  Ky.  Law  Rep. 
888 ;  Armstrong  v.  Cmtchfield,  150  Ky.  641, 
150  S.  W.  835 ;  Justice  v.  Stringer,  160  Ky. 
354,  169  S.  W.  836. 

[2]  2.  It  wUl  be  observed  that  under  the 
original  will  Dr.  William  P.  White  was  de- 
vised the  use  of  the  property  for  a  period 
of  nine  years.  After  that  time  it  goes  "share 
and  share  alike"  to  Dr.  White,  Richard  Ay- 
lette White,  and  her  nephews^  with  the  pro- 
vision that,  if  any  of  them  should  die,  to  re- 
vert to  the  surviving  one  or  ones.  Dr.  White 
is  also  given  the  power  to  sell  and  reinvest 
if  he  thinks  best.  By  the  codicil  Dr.  White's 
estate  is  enlarged  Into  a  life  Interest  with 
power  to  sell  and  divide.  He  did  not  exerr 
dse  the  power  of  sale.  It  is  tbe  settled  rule 
in  this  state  that,  if  property  is  devised  to 
one  for  life,  with  remainder  to  another,  and 
if  the  remainderman  die  without  issue,  then 
to  a  third  person,  the  limitation  as  to  dying 
without  Issue  is  restricted  to  the  death  of 
tbe  remainderman  before  tbe  termination  of 
the  particular  estate.  Blmey  v.  Richardson, 
5  Dana,  424;  Harvey,  v.  BeU,  118  Ky.  521, 
81  S.  W.  671,  26  Ky.  Law  Rep.  881 ;  Brad- 
shaw  V.  Butler,  110  S.  W.  420,  33  Ky.  Law 
Rep.  631;  Reuling's  Extx.  &c.  v.  Reuling, 
etc.,  137  Ky.  687,  126  S.  W.  161 ;  Hughes  v. 
Covington,  152  Ky.  421,  163  S.  W.  722.  As 
tbe  testatrix's  brother  Richard  Aylette 
White  and  her  three  nephews  survived  Dr. 
William  P.  White,  their  estate  became  ab- 
solute. 

[3]  3.  Since,  under  the  original  will.  Dr. 
White  took  only  an  estate  subject  to  be  de*- 
feated  by  his  death,  and  since,  under  the 
codicil,  he  took  a  mere  life  estate,  it  follows 
that,  whether  the  codicil  be  regarded  as 
controlling  or  not,  his  entire  estate  termi- 
nated at  his  death. 

It  follows  that  the  Judgment  of  the  chan- 
cellor, which  accords  with  the  vlewa  herein 
expressed,  is  proper. 

Judgment  afBrmed. 
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DOYIiE  ▼.  NEW  JERSEY  PIDELITX  & 

PLATE  GLASS  INS.  00. 

(Court  of  Appeals  of  Kentucky.    March  2, 1918.) 

1.  Insurancx  «=>528  —  Accident  Insubanck 

— "IKUEOIATX    AKO    CoNTIiniOUB    DlBABILI- 

■rr." 

An  accident  policy,  providing  for  payment 
of  death  claim,  declared  that  if  death  should  re- 
sult independently  of  all  other  causes  within  90 
days  from  the  accident,  though  not  necessarily 
causing  immediate  and  continuous  disability, 
the  death  benefit  should  be  paid,  while  if  inju- 
ries should,  independently  of  all  other  causes, 
immediately,  continuously,  and  wholly  disable 
and  prevent  insured  from  performing  all  duties 
pertaining  to  his  occupation,  the  death  benefit 
should  be  paid  in  case  of  death  occurring  within 
200  weeks  of  the  date  of  the  accident.  Insured, 
a  dentist,  injured  his  finger  with  a  burr,  con- 
tracting blood  poisoning  in  the  wound,  though 
for  several  days  before  he  was  forced  to  retire, 
he  was  able  to  go  to  his  office  and  perform  part 
of  his  ordinary  duties.  After  a  month  in  bed,  he 
returned  to  his  office  and  for  over  three  months 
performed  all  of  his  regular  duties,  dying  sud- 
denly at  the  end  of  that  period.  Seld,  that  in- 
sured's disability  was  immediate  and  continuous 
during  the  time  between  the  infliction  of  the 
wound  and  the  development  of  infection,  and  so 
recovery  cannot  be  defeated  on  the  ground  that 
there  was  no  continuous  disability. 

[Kd.  Note. — For  other  cases,  see  Ineorance, 
Cent  Dig.  S  1314;   Dec.  Dig.  <&=.528.] 

2.  Insubancb   $=>528— Accident   Insuiunox 
—  "imicxdiatk  and  continuous  dlbabil- 

ITT." 

In  such  case,  as  insured  disdiarged  all  the 
duties  of  his  profession  as  a  dentist  during  the 
three  months  before  he  met  his  death,  the  acci- 
dent cannot  be  held  to  have  caused  continuous 
and  immediate  disability  up  to  the  time  of  death, 
and  therefore  the  question  ahonld  not  be  submit- 
ted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1314;  Dec.  Dig.  «=5>528.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Mary  R.  Doyle  against  the  New 
Jersey  Fidelity  &  Plate  Glass  Insurance 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Straus,  Lee  &  Krelger  and  Hlte  H.  Huf- 
faker,  all  of  Lonisvllle,  for  appellant.  Hugh 
B.  Fleece,  of  Louisville,  tor  appellee. 

CLARKE,  J.  Dr.  Howard  S.  Doyle,  a  den- 
tist in  Louisville,  on  June  21,  1912,  while 
operating  upon  a  tooth  for  a  patient,  was  In- 
jured by  a  burr,  wltb  which  he  was  working, 
slipping  against  and  wounding  the  knuckle  of 
the  second  finger  of  his  left  hand.  The  finger 
about  the  wound  became  Inflamed,  and  the 
doctor  became  111,  but  for  several  days  was 
able  to  go  to  his  office  and  perform  a  part  of 
bis  ordinary  duties.  His  condition  continued 
to  grow  worse  until  on  the  26th  or  29th  of 
June,  when  he  was  forced  to  go  to  bed,  and 
It  developed  that  he  was  suffering  from  blood 
poisoning  as  a  result  of  this  Injury  to  bis 
finger.  He  was  confined  to  his  bed  continu- 
ously until  July  31st,  when  contrary  to  tbe 
advice  of  his  physician,  he  returned  to  bis 
office :  and,  from  August  7tb  until  November 


4tb,  he  was  at  his  office  regularly  and  per- 
formed at  times  substantially  all  of  bis  ao- 
customed  duties,  though  feeling  badly  much 
of  the  time.  On  the  nl^t  of  November  4, 
1912,  about  4%  months  after  the  injury  to  his 
finger,  he  was  taken  violently  lU  and  died 
suddenly.  At  the  time  of  this  accident  Dr. 
Doyle  was  Insured  under  an  accident  poUey 
Issued  by  appellee,  and  his  mother,  the  appel- 
lant, was  the  benefidary  thereunder.  The 
appellee  having  refused,  after  lecelTing  proof 
of  the  doctor's  death,  to  pay  to  appellant  the 
indemnity  provided  fbr  death  under  said  pol- 
icy, she  filed  this  suit.  Upon  the  trial  at  the 
close  of  all  the  evidence  the  court  sustained 
appellee's  motion  for  a  peremptory  instruc- 
tion, and  entered  a  Judgment  dismissing  ap- 
pellant's petition,  to  reverse  which  Judgment 
upon  the  ground  that  the  peremptory  instruc- 
tion was  erroneously  given,  appellant  is  pros- 
ecuting this  appeal. 

[1]  The  policy  sued  on  provides  for  the 
payment  of  $2,500  to  the  beneficiary  upon  the 
death  of  the  insured  under  the  conditions 
set  out  In  the  two  following  clauses: 

"If  any  one  of  the  losses  named  in  this  sec- 
tion shall  result  directly  and  indeijendently  of 
all  other  causes  from  such  injuries  within  nine- 
ty days  from  date  of  accident,  but  not  necessa- 
rily causing  immediate  and  continuous  disabil- 
ity, the  company  will  pay  the  sum  set  opposite 
such  loss,  and  in  addition  the  weekly  indemnity 
from  date  of  accident ; 

"Or,  if  such  injuries  shall,  directly  and  inde- 
pendently of  all  other  causes,  immediately,  con- 
tinuously and  wholly  disable  and  prevent  the  as- 
sured from  performing  any  and  every  kind  of 
duty  pertaining  to  his  occupation,  and  during 
the  period  of  such  continuous  disability,  and 
within  two  hundred  weeks  from  date  of  the  ac- 
cident shall  result  in  any  one  of  the  losses  here- 
after named  in  this  section,  the  company  will 
pay  the  sum  set  opposite  such  loss,  and  in  ad- 
dition thereto  the  weekly  indemnity  from  date  of 
accident  to  date  of  death,  dismemberment  or  loss 
of  sight." 

The  insured  did  not  die  for  more  than  90 

days  after  the  Injury,  and  the  first  of  the 
two  above  clauses  has  no  application  here 
except  that  It  may  be  helpful  to  a  correct  un- 
derstanding of  the  second  clause  under  which 
appellee's  liability  is  asserted.  Ai^pellee's  de- 
fense is  a  denial  that: 

"Resulting  directly,  independently  and  exdo- 
sivcly  of  ail  other  causes  by  reason  of  such 
wounding  and  simultaneously  therewith,  he  was 
innoculated  with  septicemia  or  blood  poisoning, 
due  directly  or  at  all  to  said  bodily  injury  sus- 
tained while  said  policy  was  in  force,  and  de- 
fendant denies  that  it  resulted  directly  and  in- 
dependently of  all  other  causes  in  his  imme<liete, 
continuous,  or  total  disablement  so  as  to  prevent 
him  from  performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation  or  that  said  injury 
resulted  directly  or  indirectly,  exclusively  or 
independently,  of  all  other  causes  in  his  death  on 
the  4th  day  of  November,  1912,  and  defendant  de- 
nies that  the  death  of  said  Howard  S.  Doyle 
was  caused  either  directly  or  indirectly  by  said 
accident." 

While  it  is  not  contended  in  this  case  that 
death  from  blood  poiaonlng  resulting  frono 
aa  accident  was  not  cotvered  by  the  policy 
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beld  b7  the  insured,  It  is  contended  by  coun- 
sel for  appellee  that  the  Insured's  disability 
was  not  immediate,  total,  or  continuous  dur- 
ing the  period  from  June  2l8t  to'  June  26th 
or  29th  while  the  infection  was  developing, 
and  therefore  appellee  was  not  liable.  This 
contention  has  been  allowed  in  some  jurisdic- 
tions, authorities  for  which  are  cited  for  ap- 
pellee, but  this  court,  in  the  case  of  the  Cod- 
tinental  Casualty  Co.  v.  Mathis,  150  Ky.  477, 
150  8.  W.  507,  refused  to  follow  that  doo- 
trioe,  and  held  that  under  a  clause  similar  to 
the  one  before  us  now  the  Insured  suffered 
an  Immediate  and  continuous  disability  upon 
facts  quite  similar  to  those  in  this  case,  cit- 
ing Commercial  Travelers  r.  Barnes,  72  Kan. 
293,  80  Pac.  1020;  Brendon  v.  Traders'  & 
Travelers'  Accident  Ca,  84  App.  Div.  580,  82 
N.  Y.  Supp.  860;  Hohn  T.  Interstate  Cas- 
ualty Co.,  116  Mich.  79.  72  N.  W.  1106 ;  Om- 
berg  V.  U.  S.  Mutual  Accident  Association, 
101  Ky.  305,  40  S.  W.  909,  19  Ky.  Law  Rep. 
482,  72  Am.  St  Rep.  413;  Cary  ▼.  Preferred 
Accident  Insurance  Co.,  127  Wis.  67,  106  N. 
W.  1055,  5  L.  R.  A.  (N.  S.)  926,  and  note,  115 
Ann.  St  Rep.  997,  7  Ann.  Cas.  *54 ;  and  Cen- 
tral Accident  Insurance  Co.  v.  Rembe,  220 
111.  151,  77  N.  E.  123,  6  L.  R.  A.  (N.  S.)  933, 
110  Am.  St  Rep.  235,  5  Ann.  Cas.  155.  And 
in  the  same  case  this  court  expressly  dis- 
avowed the  dictum  in  General  Accident  & 
Ufe  Assurance  Corporation  v.  Meredith,  141 
Kj-.  92, 132  S.  W.  191,  which  is  dted  and  re- 
Ued  upon  by  appellee  here.  In  the  Mathis 
Case  the  insured  was  a  physician  in  whom 
blood  poisoning  developed  as  a  result  of  an 
accident,  and  who,  while  the  infection  was 
developing,  for  three  days  attempted  to  at- 
tend to  the  duties  of  his  calling.  In  the  case 
at  bar  the  insured,  during  a  period  of  from 
five  to  eight  days,  made  the  same  attempt 
under  similar  circumstances,  and,  being  con- 
vinced that  the  reasoning  and  decision  of 
this  conrt  in  the  Mathis  Case  are  sound,  we 
are  unwilling  to  depart  therefrom,  and  it 
results  that  this  contention  of  counsel  t&t 
appellee  is  untenable,  as  the  trial  court  held. 
[2J  2.  The  next  question  presented  is  wheth- 
er or  not  the  Insured's  condition,  evidenced 
by  his  acts  from  August  7th  until  November 
4th,  as  disclosed  from  the  evidence,  was  such 
as  warranted  a  determination  by  the  Jury  of 
whether  or  not  the  insured's  disability  was 
continuous  and  entire,  as  claimed  by  appel- 
lant, or  whether  it  was  such  as  to  warrant 
the  court  in  sustaining  appellee's  motion  for 
a  directed  verdict  in  its  favor  as  contended 
by  appellee.  Upon  this  question  there  is 
also  much  contrariety  in  the  authorities  <tf 
different  Jurisdictions,  depending  upon  wheth- 
er a  strict  or  a  liberal  construction  is  given 
to  the  words  "continuously"  and  "wholly" 
when  used  In  an  accident  insurance  policy 
with  reference  to  disability  in  a  clause  sim- 
ilar to  the  second  clause  In  the  policy  before 
OS  here.  In  the  case  of  the  National  Life  & 
Accident  Ins.  Co.  v.  O'Brien's  Ex'r  et  al.,  165 
182S.W.-60 


Ky.  499,  159  S.  W.  1184,  this  court  after  an 
extensive  review  of  the  authorities  from  the 
different  states  upon  this  question,  without 
attempting  to  harmonize  the  differenoes, 
adopted  a  liberal  rather  than  a  strict  con- 
struction of  such  a  clause,  and  in  support  of 
that  conclusion  cited  the  following  authori- 
ties; Young  V.  Travelers'  Ins.  Co.,  80  Me. 
244,  13  AU.  896;  LobdiU  v.  Laboring  Men's 
Mut  Aid  Assoc,  69  Minn.  14,  71  N.  W.  696, 
38  L.  R,  A.  537,  65  Am.  St  Rep.  542;  Penn- 
ington V.  Mut  life  Ins.  Co.,  85  Iowa,  468,  52 
N.  W.  482,  39  Am.  St  Rep.  306;  McKinlej 
v.  Banker's  Aid  Ace.  Ins.  Co.,  106  Iowa,  81 
75  N.  W.  670;  Com.  TPrav.  Ace.  Asso.  v 
Springsteen,  23  Ind.  App.  657,  55  N.  E.  973; 
Neafle  v.  Mfg's  Aca  Indemnity  Co.,  55  Hun, 
111,  8  N.  Y.  Supp.  202;  Am.  Surety  Co.  v. 
Pauly,  170  V.  S.  133,  18  Sup.  Ct  652,  42  L. 
Ed.  977;  First  National  Bank  v.  Hartford 
Fire  Ins.  Co.,  95  U.  8.  673,  24  L.  Ed.  563; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  483. 
After  citing  the  above  authorities  with  ap- 
provaL  this  court  said: 

"The  dause  of  the  policy  under  which  appel- 
lant seeks  to  escape  liability,  though  broad 
enough  In  its  terms  to  give  color  to  the  meaning 
it  attributes  to  it,  should  nevertheless  be  given 
a  reasonable  construction  that  would  be  as  just 
to  the  assured  as  to  the  insurer.  While  the  lan- 
guage of  the  policy  here  is  that  the  disahility 
entitling  the  assured  to  the  indemnity  provided, 
must  be  so  total  as  to  prevent  him  from  'per- 
forming every  duty  of  any  business  or  occupa- 
tion,' it  would  do  no  violence  to  the  language 
used  or  the  rights  of  appellant  to  say  that  the 
words  quoted,  fairly  Interpreted,  should  be  held 
to  mean  that  the  disability  would  be  total,  if  of 
sudd  a  character  as  to  prevent  the  assured  from 
transacting  any  Und  of  business  pertaining  to 
his  occupation.  In  other  words,  it  is  sufficient 
if  the  disability  of  the  insured  in  this  case  was 
such  as  to  prevent  him  from  doing  all  the  sub- 
stantial acts  required  of  him  in  his  business. 
Giving  the  clause  of  the  policy  in  question  this 
meaning,  it  does  not  limit  the  liability  of  appel- 
lant as  claimed  by  it  The  appellant's  defense  is 
not  rested  upon  any  claim  that  the  assured  was 
not  injured  in  the  accident  mentioned  in  the 
petition,  but  that  the  disability  resulting  there- 
from was  not  total,  and  that  it  only  continued 
from  December  24,  1908,  to  January  25,  1909." 

From  the  above  questions  from  the  O'Brien 
Case  it  will  be  seen  that  this  court  is  com- 
mitted to  a  "reasonable  construction"  of  the 
clause  in  question  "that  is  as  Just  to  the  as- 
sured as  to  the  Insurer,"  and  that  that  end  is 
attained  "if  the  disability  of  the  Insured  is 
such  as  to  prevent  him  from  doing  all  the 
substantial  acts  required  of  him  in  his  busi- 
ness." And  while  it  is  difficult  to  state  a  gen- 
eral rule  of  construction  that  will  be  applica- 
ble to  all  cases,  we  think  we  may  safely  state, 
as  an  elaboration  of  our  views  upon  this 
subject,  that  a  recovery  should  not  be  denied 
under  such  a  clause  as  we  have  before  us 
when  the  evidence  shows  that  the  insured 
Was  able  to  be  up  and  about,  and  to  do  minor 
and  trivial  things  not  requiring  his  time  or 
attention,  or  to  direct  his  business  and  do 
some  of  the  work  himself,  U  bis  injuries  are 
such  that  eommon  prudence  demands  he  de- 
sist from  his  labors  and  rest,  so  long  as  it  if 
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reasonably  necessary  to  effect  a  speedy  care, 
and  he  Is  unable  to  do  the  tblngs  which  con- 
stitute substantially  all  of  his  occupation,  or 
wholly  disabled  from  doing  all  the  substan- 
tial and  material  acts  necessary  to  be  done. 

It  may  be  admitted  that  some  of  the  au- 
thorities seem  to  warrant  even  a  more  liberal 
construction  of  this  clause  than  we  have  In- 
dicated, but  the  same  justice  that  forbids  a 
construction  so  strict,  although  Justified  by 
the  literal  meaning  of  the  words  employed, 
which  would  In  practice  relieve  the  Insurer 
from  liability  In  practically  every  case  where 
death  does  not  immediately  ensue,  and  ren- 
der the  policy  of  no  effect  In  many  cases,  in 
which  it  was  evidently  held  out  to  afford  in- 
demnity, also  demands  that  the  construction 
shall  not  be  so  liberal  as  to  render  the  com- 
pany liable  In  every  state  of  case  In  utter 
disregard  of  the  contract  made  by  the  par- 
ties. Both  of  these  clauses  should  be  given 
a  liberal  and  reasonable  construction,  when 
considered  together  and  with  reference  to 
each  other. 

Under  the  policy  before  us,  by  the  first 
clause  copied  herein,  the  insurer  is  liable  tf 
death  occurs  within  90  days  after  the  acci- 
dent, even  though  the  disability  is  not  im- 
mediate and  continuous;  but  by  the  second 
clause  quoted  above,  it  is  not  liable  if  death 
ensues  after  90  days  and  within  200  weeks 
from  the  accident,  unless  the  disability  oc- 
casioned thereby  is  immediate,  continuous, 
and  entire.  From  which  it  is  apparent  that 
the  parties  in  executing  this  contract  had 
in  contemplation  a  limitation  upon  the  bene- 
ficiary's right  to  recover  for  the  death  of  the 
insured  during  said  period,  based  upon  a  rea- 
sonable construction  of  the  words  of  limita- 
tion used  In  said  second  clause. 

We  have  endeavored  to  set  out  above 
what  we  deem  to  be  a  reasonable  construc- 
tion thereof.  It  now  remains  for  us  to  ap- 
ply that  construction  to  the  facts  in  this 
case. 

The  evidence  may  be  fairly  stated  to 
show  that  from  August  7th  to  November 
4th  the  insured  visited  his  office  practically 
every  day,  remaining  from  one  to  six  hours 
a  day;  that  he  had  entire  supervision  of 
his  business,  examined  patients,  and  direct- 
ed his  assistants  as  to  what  was  necessary 
to  be  done;  that  in  addition  he  frequently 
did  the  work  himself  required  by  patients; 
and  it  also  may  fairly  be  stated  that  the  evi- 
dence for  appellant  not  only  falls  to  show 
that  there  was  any  substantial  part  of  bis 
work  that  be  did  not  at  times  perform,  but, 
on  the  other  hand,  shows  that  daring  all  of 
this  time  be  did  not  lose  a  single  day  from 
bis  business,  and  upon  occasions  through- 
oat  that  period  performed  every  substantial 
duty  and  service  that  could  be  performed  by 
any  oae  in  said  business,  remaining  a  part 
of  that  period  in  his  office  and  i)erformlng 
all  sorts  of  work  involved  in  his  profession 


as  much  as  six  hours  a  day.  We  are  con- 
vinced from  a  careful  reading  of  tbe  evi- 
dence that  It  does  not  even  tend  to  show 
that  the  assured's  disability  was  sncb  as 
prevented  him  continuously  from  performing 
all  of  the  substantial  acts  required  of  blm 
during  the  period  from  his  return  to  bis 
office  about  August  7th  until  his  death  on  No- 
vember 4tti.  To  have  so  shown  by  the  evi- 
dence was  necessary  to  make  out  a  case  for 
appellant  under  tbe  clanse  in  the  policy  un- 
der which  appellant  .claims  as  construed 
in  tbe  O'Brien  Oase,  and  in  this  case.  It 
therefore  results  that  the  evidence  did  not 
present  a  case  entitling  appellant  to  a  sab- 
mission  of  the  question  to  tbe  Jury,  and  that 
it  was  not  error  upon  the  part  of  the  court 
in  directing  a  verdict  In  favor  of  appellee. 
Wherefore  tbe  Judgment  Is  affirmed. 


DOYLB  V.  MAEYLAND  CASUALTY  C30. 

(Court  of  Appeals  of  Kentucky.    March  2, 1916.) 

1.  Insurance  ©=3457— Accident  Instjkancb — 
CoNSTBUCTiON— "Likewise. '' 

In  a  policy  of  accident  insurance  by  sec- 
tion 1,  providing  accident  benefits  for  injuries, 
which,  independently  of  other  causes,  continu- 
ously and  wholly  disable  the  insured  from  at- 
tending to  bis  occupation,  and  which  during  such 
disability  shall  independently  result  in  the  losses 
speciSed,  and  that  if  within  90  days  from  tbe  ac- 
adent,  irrespective  of  total  disaoility,  such  in- 
juries should  independently  result  in  any  of  the 
losses  specified,  tbe  insurer  wonld  pay  the  fixed 
amount,  and  by  section  6  subject  to  its  terms 
and  conditions"  covering  deaui  from  poison, 
etc.,  "likewise  in  event  of  death  or  disability 
from  •  •  •  blood  poisoning  due  directly  to  a 
bodily  injury  sustained  while  this  policy  is  in 
force,"  the  word  "likewise"  was  used  as  a  fcon- 
junction,  so  that  the  latter  part  of  the  clause 
was  to  be  construed  as  if  written,  "likewise  sub- 
ject to  its  terms,  limits  and  conditions." 

[Ed.  Note.— For  other  cases,  see  Inanrancek 
Cent.  Dig.  |  1176;   Dea  Dig.  «s>467. 

For  other  definitions,  see  Words  and  PbraaeB, 
First  Series,  Likewise.] 

2.  InSUBANOK  «=94&7— AcaiUBHT  iNBUBAnCK— 

Provisions— FsAun. 

The  insertion  of  such  clause  was  Justified  to 
commit  the  insarer  to  the  construction  usually 
placed  npon  such  policies  by  the  courts,  and  to 
satisfy  the  Insured  that  the  insurer  would  not 
contest  its  liability  on  such  ground  and  could 
not  be  construed  as  a  fraud  or  evidence  of  bad 
faith  on  the  part  of  the  Insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1175 ;   Dec.  Dig.  «=>4S7.] 

8.  Insubancb  <8=>457— Accident  Insubanck— 
cokbtbuctiow. 

In  a  policy  of  an  accident  insurance  called 
a  "universal  disability  policy,"  providing  "acci- 
dent benefits,"  "illness  benefits,"^  and  "indemni- 
ties for  Injnries,"  framed  so  that  the  several 
sections  referring  to  those  different  classes  of  in- 
surance were  grouped,  sections  1-6  being  under 
the  head  of  "Accident  Benefits,"  a  clause  in 
section  6,  relating  to  blood  poisoning,  referred 
to  boiefits  payable  for  accidents  as  distinguished 
from  sick  benefits,  etc,  and  tbe  words  "subject 
to  its  terms,  limits  and  conditions,"  as  used  in 
such  clause,  referred  to  the  terms,  etc.,  in  ref- 
erence to  accident  benefits  as  stated  only  in  sec- 
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tion  1  and  to  the  sections  applicable  to  all  class- 
es of  insurance  alike. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1175;  Dec.  Dig.  <8=>457.] 

4.  Trbubanoe  9=3146  —  Construction  as  a 

Wholk. 

The  construction  of  a  policy  of  insurance 
requires  a  reasonable  interpretation  of  aU  the 
parts,  80  as  to  (rive  effect  to  the  apparent  inten- 
tion of  the  parties  not  at  Tariance  ^"ith  the  dear 
meaning  of  the  longun^e  employed. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  {$  202,  294-298;  Dec.  Dig.  <S=9l46.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Common  Pleas  Branch,  Third  Division. 

Action  by  Mary  R.  Doyle  against  the  Mary- 
land Casualty  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Straus,  Lee  &  Krelger  and  Hite  H.  Huf- 
falcer,  all  of  Louisrille,  for  appellant.  Bar- 
ret, Allen  ft  Attklason,  of  Louisville,  for  ap- 
pellee. 

CLARKE,  J.  This  appeal  Involves  the  con- 
struction of  an  accident  Insurance  policy  Is- 
sued to  Dr.  Howard  8.  Doyle  by  the  appellee, 
wherein  appellant  is  named  as  benefldary, 
and  Involves  precisely  the  same  facts  as  were 
involved  In  the  case  of  Mary  R.  Doyle  v.  New 
•Tersey  Fidelity  ft  Plate  Qlass  Insurance  Co., 
182  S.  W.  944,  decided  this  day  by  this  court, 
and  not  only  are  the  facts  the  same  In  both 
oases,  but  the  questions  of  law  are  also  the 
same,  except  tl^at  In  the  policy  now  before 
us  there  is  one  clause  Involved  not  found  in 
the  other  policy.  That  additional  clause  Is 
u  follows: 

"Indemnity  for  Freezing,   Hydrophobia,   Septi- 
caemia, Oaa  or  Poison. 

"0.  Subject  to  its  terms,  limits  and  conditions 
this  policy  covers  the  assured  in  the  event  of 
death  or  disaUlity  due  to  fieecing,  hydrophobia, 
gas  or  poison  (suicide,  sane  or  insane,  or  any 
attempt  thereat,  not  included) ;  likewise  in  event 
of  death  or  disability  from  septicipmia,  or  blood 
poisoning,  due  directly  to  a  bodily  injury  sus- 
tained while  this  policy  is  in  force." 

And  the  clauses  In  this  policy  slmlhir  to 
those  construed  In  the  New  Jersey  Fidelity 
&  Plate  Olaas  Insurance  Company  Case  areas 
follows: 

"Accident  Benefits. 

"Schedule  of  Indemnities  for  Death,  Dismember- 
ment or  Loss  of  Sight 

"1  (a)  If  such  injuries  shall,  independently 
and  exclusively  of  all  other  causes,  continuously 
and  wholly  disable  and  prevent  the  assured 
from  the  date  of  accident  from  performing  any 
and  every  kind  of  duty  pertaining  to  his  occupa- 
tion, and  during  the  pmod  of  such  continuous 
disability,  shall  independently  and  exclusively  of 
all  other  causes  result  in  any  one  of  the  losses 
specified  in  this  section  (1),  the  company  will 
pay  the  sum  set  opposite  such  loss,  and  in  ad- 
dition weekly  indemnity  as  provided  for  herein 
to  date  of  death,  dismemberment  or  loss  of  sight, 
as  the  case  may  be  ; 

"(b)  Or,  if  within  ninety  days  from  the  date 
of  accident,  irrespective  of  total  disability,  such 
injuries  shall,  independently  and  exclusively  of 
all  other  causes,  result  in  any  one  of  the  losses 


specified  in  this  section  (1),  ttie  company  will 
pay  the  sum  set  opposite  such  loss." 

Appellant  in  addition  to  the  grounds  urged 
In  the  New  Jersey  Fidelity  &  Plate  Glass  In- 
surance Company  Case,  is  insisting,  as  a  rea- 
son for  reversal  in  the  present  case,  that  sec- 
tion 6  should  be  construed  separate  and  apart 
from  clauses  (a)  and  (b)  of  section  1,  as  a 
distinct  indemnity  afforded  by  this  policy, 
and  as  though  the  latter  part  of  said  section 
6  read  as  follows: 

"Likewise  this  policy  covers  the  assured  in 
event  of  death  or  disability  from  septirieniia  or 
blood  poisoning  due  direcuy  to  a  bodily  injury 
sustained  while  this  policy  is  in  force." 

The  appellee  contends  that  this  latter  part 
of  section  6  was  meant  to  read,  and  should 
be  construed  as  though  written  thus : 

"Likewise  subject  to  its  terms,  limits  and  con- 
ditions this  pohcy  covers  the  assured  in  event 
of  death  or  disability  from  septictemia  or  blood 
poisoning  due  directly  to  a  bodily  injury  sus- 
tained while  this  policy  is  in  force." 

While  we  are  convinced  that  the  construc- 
tion sought  by  appellant  is  shown  to  be  un- 
tenable by  a  mere  reading  of  the  policy,  still 
since  her  counsel  argue  earnestly  in  an  elab- 
orate and  well-prepared  brief  tliat  this  is  the 
correct  construction,  we  will  consider  said 
section  6  from  the  following  points  of  view: 

(1)  The  express  meaning  of  the  words  used; 

(2)  the  relation  of  tliis  section  to  other  parts 
of  the  policy;  and  (8)  the  results  of  the  con- 
struction urged  by  appellant 

[1]  1.  The  Expret*  Meaning  of  the  Word* 
XJtei.  It  will  first  be  noticed  that  clause  6 
contains  but  one  entire  sentence,  and  that  the 
latter  portion  thereof  referring  to  blood  poi- 
soning begins  with  the  word  "likewise,"  sepa- 
rated from  the  preceding  part  of  the  sen- 
tence by  a  semicolon.  We  do  not  think  it  can 
be  seriously  contended  that  the  word  "like- 
wise" is  used  here  except  as  a  conjunction, 
and  that  giving  it  Its  ordinary  meaning  as  a 
conjunction  makes  the  policy  cover  death  or 
disability  from  blood  poistmlng  resulting 
from  a  bodily  injury  In  the  same  manner 
that  It  covers  death  or  disability  due  to  freez- 
ing, etc.,  that  is  "subject  to  its  terms,  limits 
and  conditions."  Moreover,  this  clause  is 
manifestly  a  statement  of  an  agreed  construc- 
tion rather  than  a  separate  and  additional 
promi.iie,  since  it  states  simply  that  the  policy 
"covers"  blood  poisoning,  etc.,  and  does  not 
pretend  to  do  anything  else  with  reference 
thereto.  It  seems  to  us  that  the  express 
meaning  of  the  words  used  in  this  clause 
clearly  refute  the  construction  contended  for 
by  appellant,  and  demand  that  claimed  for 
them  by  appellee. 

Nor  in  our  Judgment  does  this  construc- 
tion violate  any  of  the  rules  of  construction 
presented  by  counsel  for  appellant,  all  of 
which  have  been  accepted  by  the  courts  and 
text-writers,  and  are  approved  by  us;  and 
we  are  fully  aware  of  the  fact  that  this  pol- 
icy without  this  clause  would  have  been  con- 
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strued  to  cover  blood  poisoning  even  If  this 
clause  had  not  been  Inserted  in  the  policy. 

[I]  Neither  do  we  think  that  Its  Insertion 
can  be  said  to  be  a  fraud  or  evidence  of  bad 
faith  npon  the  part  of  the  company,  but  be- 
lieve rather  that  Its  insertion  was  Justified 
for  the  purpose  of  committing  the  company 
to  the  construction  usually  placed  upon  such 
policies  by  the  courts,  and  to  satisfy  the  In- 
sured that  this  company  would  not  resort  to 
the  courts  in  a  contest  of  Its  liability  npon 
this  ground,  as  was  constantly  being  done  by 
companies  whose  policies  did  not  contain  this 
provision;  and  that  the  Insertion  of  the 
clause  may  fairly  be  said  to  give  an  added 
meaning  to  the  policy  under  our  construc- 
tion without  necessitating  the  construction 
claimed  by  appellant 

[31  2.  The  Relation  of  Section  6  to  Other 
Parts  of  the  Poticy.  It  Is  appellant's  conten- 
tion that,  even  If  this  section  Is  construed  as 
claimed  by  appellees,  It  refers  to  sections  13 
to  24,  Inclusive,  and  not  to  section  1  of  the 
policy,  while  appellee  claims  that  it  refers  to 
section  1  and  sections  IS  to  24.  As  both  par- 
ties agree  that  It  refers  to  sections  13  to  24, 
it  will  not  be  necessary  to  consider  its  rela- 
tion except  to  section  1. 

This  policy  is  called  "universal  disability 
policy,"  and  provides  '"accident  benefits,"  "Ill- 
ness benefits,"  and  "Indemnities  for  Injuries 
to  the  beneficiary,"  and  Is  so  drawn  that  the 
several  sections  referring  to  each  of  these 
different  clasiies  of  Insurance  are  grouped  to- 
gether under  appropriate  headings.  Sections 
1  to  6,  inclusive,  are  under  the  general  bead- 
ing of  "Accident  Benefits,"  so  that  from  the 
arrangement  and  position  of  the  several 
clauses  in  the  policy  these  first  six  sections 
'  are  shown  to  refer  to  and  be  parts  of  the 
conditions  under  which  benefits  are  payable 
for  accidents  to  the  insured  as  distinguished 
from  slclc  benefits  and  indemnities  for  acci- 
dents to  the  beneficiaries,  which  are  covered 
by  other  sections  of  the  policy  not  Involved 
here.  From  which  It  is  apparent  that  death 
and  disabilities  resulting  from  blood  poison- 
ing and  other  causes  mentioned  in  section  6 
are  considered  as  resulting  from  an  acci- 
dent rather  than  an  illness.  This  arrange- 
ment of  the  policy  being  in  accord  with  the 
clear  meaning  of  language  in  sections  1  to  6, 
Inclusive,  we  conclude  that  the  words  "sub- 
ject to  Its  terms,  limits  and  conditions,"  as 
used  in  section  6,  refer  to  the  terms,  limits, 
and  conditions  of  the  policy  in  reference  to 
accident  benefits  which  are  stated  only  in 
section  1,  and  to  the  sections  applicable  to 
all  classes  of  insurance  alllie,  which  sections 
are  13  to  14  inclusive. 

3.  Retultt  of  the  Construction  Urged  by 
Appellant.    If  the  construction  contended  for 


by  her  counsel  is  correct,  appellant  eonid  ra- 
cover  under  section  6  even  though  the  dis- 
ability of  the  decedent  was  neither  contlna- 
ous  nor  total,  and  without  regard  to  how 
long  after  the  accident  death  resulted;  in 
fact,  the  beneficiary  under  such  a  policy 
would  be  entitled  to  recover  npon  proof  of 
but  three  facts,  namely:  (1)  That  the  death 
resulted  to  the  insured  (2)  from  blood  poi- 
soning (3)  produced  by  an  accident  Incurred 
daring  the  life  of  the  policy;  and  It  would 
result  that  by  such  a  contract  the  parties 
Intended  to  and  did  agrcie  that  if  death  re- 
sulted after  90  days  and  within  200  week* 
of  the  accident,  the  disability  preceding 
death  must  be  continuous  and  entire,  unless 
death  was  occasioned  by  blood  poisoning  re- 
sulting from  the  accident,  in  which  event 
the  company  would  be  liable  without  regard 
to  whether  the  disability  had  been  contlna- 
ous  or  entire,  or  in  fact  whether  there  bad 
been  any  disability,  and  without  regard  to 
how  long  after  the  accident  death  occurred ; 
that  death  might  be  deferred  from  the  time 
of  the  accident  1  month,  1  year,  10  yeaia, 
or  any  length  of  time,  and  the  company 
would  stiU  be  liable  therefor. 

[4]  And  while  under  such  a  oonstraction 
the  company  would  be  liable  under  ooodi- 
tlons  certainly  never  contemplated,  upon  the 
other  hand  the  insured  would  be  denied,  by 
the  same  construction,  the  accumulations 
payable  under  the  policy  which,  each  year 
for  10  years,  increaaed  the  indemnities  un- 
der the  several  classes  of  insurance,  and 
could  recover  no  principal  sum  whatever  If 
the  blood  poisoning  should  result  in  the  loss 
of  both  hands  or  both  feet,  thereby  absolv- 
ing the  company  from  liability  under  condi- 
tions manifestly  contemplated  to  create  a 
liability.  The  construction  contended  for  by 
ai^)ellant  would  distort  the  policy,  and  ren- 
der It  wholly  InefTective  in  many  respects, 
and  besides  would  be  in  violation,  not  only 
of  the  express  meaning  of  the  words  used 
in  this  clause,  but  would  be  In  violation  as 
well  of  the  fundamental  rule  requiring  a 
reasonable  Interpretation  of  all  the  parts  so 
as  to  give  effect  to  the  apparent  intention 
of  the  parties  not  at  variance  with  the  clear 
meaning  of  the  language  employed.  Such  a 
construction  would  be  unreasonable,  strain- 
ed, and  unwarranted. 

Having  reached  tills  conclusion,  it  results 
that  the  policy  here  was  not  different  in 
effect  from  the  policy  in  the  New  Jersey  Fi- 
delity &  Plate  Glass  Insurance  Co.  Case, 
and,  the  facts  being  the  same,  that  a  per- 
emptory instruction  was  correctly  given,  for 
the  reasons  stated  in  the  New  Jersey  Fidel- 
ity &  Plate  Olass  Insurance  Co.  Case. 

Wherefore  the  Judgment  is  affirmed. 
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NBWBBBAY  t.  WINLOCK'S  EX'X. 

(Coort  of  Appeals  of  Kentucky.     March  S, 
1&16.) 

1.  TbUSTB  «=:>S65  —  BMrOBCXlISRT  —  TlKK  TO 

Sc»— Stalk  Clahc. 

Though  the  statute  of  limitatioiu  may  not 
apply  to  express  and  continuing  trusts,  a  court 
oi  equity  will  refuse  to  enforce  an  express  trust 
where  the  acts  of  the  parties  by  reason  of  lapse 
of  time  authorize  a  presumption  unfavorable  to 
the  continuance  of  the  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  If  B08-573;    Dec.  Dig.  «=»8q5.] 

2.  Tbusts    ®=»365— EirroBCEUKNT— Time  to 
Sue — 8TAI.B  Ci-Aiu. 

A  trust  alleged  to  have  been  created  18  or 
18  years  before  brining  suit  for  its  enforce- 
ment will  not  be  enforced  where  the  trustee  died 
before  suit,  and  where  the  court  is  unable  to 
ascertain  all  the  facta,  and  where  the  acts  of 
the  parties  and  circnmstances  tend  to  raise  a 
presumption  either  that  the  trust  never  existed 
or  was  settled  during  the  life  of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  668-673;   Dec.  Dig.  «=»3«M 

Appeal  from  Circuit  Court,  Barren  County. 

Action  by  Willie  Winlock  Newberry  against 
J.  T.  Wlnlock'a  executrix.  There"  was  a  Judg- 
ment denying  relief  to  plaintiff,  and  she  ap- 
peals.   Affirmed. 

X  P.  Hobson  A  Son,  of  Frankfort,  and  W. 
U  Porter,  of  Glasgow,  for  appellant  Basil 
Richardson  and  Balrd  St  Richardson,  all  of 
Glasgow,  for  appellee. 

CLAY,  C.  This  Is  a  suit  by  WUlle  Winlock 
Newberry  to  enforce  a  trust  against  the  es- 
tate of  her  f&tber,  Dr.  J.  T.  Winlock.  Being 
denied  the  relief  prayed  for,  she  appeals. 

Dr.  Winlock  first  married  Josle  Strnmona 
Willie  Winlock,  now  Willie  Winlock  New- 
berry, was  their  only  child.  Joale  Simmons 
Winlock  inherited  from  her  father  i>er8onalty 
of  the  value  of  fl33.66,  which,  on  December 
16,  1890,  she  loaned  to  her  two  brothers,  S. 
S.  and  W.  E.  Simmons.  She  also  sold  to  them 
her  Interest  In  her  father's  land  for  $1,133.60, 
and  took  therefor  their  note,  dated  February 
1,  1891,  and  payable  to  her.  S.  S.  Simmons, 
one  of  the  borrowers,  testified  that  Mrs.  Win- 
lock was  anxious  for  him  and  his  brother  to 
keep  the  money  if  they  needed  it,  but  they 
paid  off  the  notes  as  fast  as  they  could,  and 
Mrs.  Winlock  said  that  Dr.  Winlock  could 
lend  It  down  there  as  well.  Mrs.  Winlock 
also  said  that  she  wanted  it  held  for  WUlle, 
who  was  then  a  child  In  school;  that  the 
doctor  bad  plenty  to  educate  her,  and  she 
wanted  It  kept  for  her,  because  In  the  course 
of  time  It  might  possibly  be  of  benefit  to  her. 
To  this  Dr.  Winlock  agreed,  and  stated  that 
be  would  bold  the  money  for  Willie  and 
would  have  no  trouble  In  lending  It  out 
Mrs.  Minnie  Simmons,  wife  of  S.  S.  Simmons, 
testified  that  when  Willie  was  married  she 
and  her  husband  went  to  the  wedding,  and 
In  the  evening  after  Willie  and  her  husband 
were  gone  Dr.  Winlock  said  that  now  that 
Willie  was  married  be  would  turn  over  to 


her  her  mother's  mcmey;  that  be  bad  al- 
ways kept  it  for  her  and  would  have  to  turn 
it  over  to  ber.  This  was  in  1899.  She  also 
stated  that  Mrs.  Winlock  was  at  her  house 
several  days  before  she  died  and,  In  the  doc- 
tor's presence,  spoke  of  the  money  and  of 
her  desire  that  it  should  go  to  Willie.  Mrs. 
Docia  Hodges  testified  that,  about  7  years 
before  she  gave  her  deposition  in  1913,  the 
doctor  was  at  ber  bouse  and  remarked  that 
he  would  have  to  get  up  some  money  for 
Ivy,  a  niece  for  whom  he  was  guardian,  but 
that  he  would  not  have  to  get  up  Willie's, 
as  she  did  not  need  hers  and  x»uld  do  with- 
out it  for  a  while.  She  further  testified  that 
she  was  present  when  Mrs.  Winlock  was 
building  her  home  In  1888,  and  beard  Mrs. 
Winlock  say  that  she  wanted  things  con- 
venient, but  not  expensive ;  that  she  wanted 
to  save  ber  money  for  Willie,  who  was  then 
a  little  girl  about  10  or  12  years  old. 

It  further  appears  that  E.  T.  Winlock,  a 
brother  of  Dr.  Winlock,  died  In  the  year 
1901,  leaving  a  last  will  and  testament,  by 
which  he  devised  all  of  his  property  to  his 
niece,  Willie  Winlock,  with  the  provision  that 
it  should  go  to  the  heirs  of  her  body  If  she 
should  have  heirs,  but  It  she  should  die  with- 
out heirs,  to  bis  brothers,  J.  T.  and  J.  R. 
Winlock.  Dr.  Winlock  was  appointed  exec- 
utor of  his  brother's  estate.  The  personal 
property  was  appraised  at  $867.11,  which  was 
turned  over  to  Willie  Winlock.  At  that  time 
B.  T.  Winlock  was  Indebted  to  Dr.  Winlock 
In  the  sum  of  $7,816.37,  and  possibly  more. 
Evidently  for  the  purpose  of  Investing  Wil- 
lie Winlock  with  absolute  title  to  the  land 
which  the  testator  owned,  the  doctor,  instead 
of  canceling  his  debts,  permitted  the  land  to 
be  sold.  It  was  purchased  by  Mrs.  Newberry 
for  the  sum  of  $6,428.26  and  bond  executed 
for  the  purchase  prlca  Dr.  Winlock  and 
Mrs.  Newberry,  through  her  husband,  had 
some  kind  of  a  settlement,  and  the  doctor 
wrote  the  commissioner  as  followa: 

"Ton  will  mark  the  sale  bond  in  the  above 
styled  action  satisfied  by  agreement  between 
myself  and  T.  P.  Newberry  and  wife." 

There  was  found  among  the  doctor's  pa- 
pers a  note  for  $2,448.87,  signed  by  T.  P.  New- 
berry and  wife,  dated  May  8,  1909,  and  cred- 
ited by  payment  of  $600,  paid  February  28, 
1013,  and  $350,  paid  September  17,  1913. 
There  Is  further  evidence  to  the  eOSect  that 
the  doctor  held  a  prl<Hr  note  for  the  same  sum 
executed  In  1906.  It  is  also  shown  that 
plaintiff's  husband,  who  transacted  plaintiff's 
business,  and  Dr.  Winlock  frequently  had 
bnainess  transactions.  The  relations  between 
plaintiff  and  ber  father  were  very  cordial, 
and  her  father  occasionally  made  her  pres- 
ents. 

Some  time  after  bis  first  wife's  death  Dr. 
Winlock  married  a  second  time.  Of  this 
marriage  tbere  were  bora  five  children.  The 
doctor  died  in  December,  1912,  leaving  a  will 
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by  whldi  he  devised  his  property  to  his  sec- 
ond wife  and  her  children.  His  will  contains 
the  following  provisions: 

"My  oldest  daughter,  Willie  Bell  Newberry, 
has  already  been  provided  for  out  of  my  estate, 
as  the  settlement  of  the  estate  of  E.  T.  Winlock 
will  show,  and  it  is  my  desire  that  she  shall  not 
share  any  further  in  my  estate." 

At  the  tinie  of  the  doctor's  death  bis  es- 
tate was  worth  between  $25,000  and  ?35,00O. 
It  also  appears  that  Mrs.  Newberry  and  her 
husband  were  worth  between  $20,000  and 
$25,000. 

The  argument  for  plaintiff  is  as  follows: 
The  evidence  is  sufficient  to  establish  a  trust 
Being  an  express  and  continuing  trust,  the 
statute  of  limitation  does  not  apply.  The 
plea  of  accord  and  satisfaction  is  not  sustain- 
ed because  Dr.  Wlnlock's  will  very  clearly 
shows  that  the  property  which  he  gave  to  his 
daughter  In  settlement  of  E.  T.  Wlnlock's 
estate  was  not  paid  in  settlement  of  the  trust, 
but  was  an  advancement  out  of  bis  own  es- 
tate. In  support  of  this  contention  the  point 
Is  made  that  Mrs.  Newberry  in  that  settle- 
ment received  only  $6,428.26,  less  a  $2,400 
note,  and  as  the  trust  fund  at  that  time 
amounted  to  about  $3,000,  she.  In  fftct,  receiv- 
ed from  her  father's  estate  only  $700  or 
$1,000,  when  her  father  said  in  his  will  that 
she  had  already  been  provided  for  out  of  his 
estate.  As  a  matter  (rf  fact,  however,  the 
doctor's  claims  against  E.  T.  Wlnlock's  estate 
amounted  to  $7,816.37.  The  personal  proper- 
ty amounted  to  $867.11.  The  doctor  could 
have  purchased  the  land  himself  and  have 
not  been  out  a  single  dollar.  He  does  not 
state  In  his  will  that  Mrs.  Newberry  had  re- 
ceived her  portion  of  the  estate.  He  merely 
states  that  she  had  been  provided  for.  As  a 
matter  of  fact,  she  was  enabled  by  the  doc- 
tor's assistance  to  secure  a  farm,  which,  at 
the  time  of  the  doctor's  death,  was  worth  at 
least  one-half,  and  possibly  two-thirds,  of  the 
doctor's  whole  estate.  Looking  at  the  matter 
in  this  light,  be  had  reason  to  feel  that  she 
bad  been  provided  for.  Furthermore,  as  Mrs. 
Newl>erry  and  ber  husband  bad  gone  off  to- 
gether for  the  purpose  of  establishing  their 
own  home,  Mrs.  Newberry  needed  the  trust 
fund  then.  She  was  paid  a  sum  very  much 
in  excess  of  the  trust  fund,  even  If  estimated 
at  its  value  when  paid.  It  is  also  clear  that 
this  arrangement  was  made  pursuant  to  an 
agreement  between  Dr.  Winlock  and  Mr. 
Newberry,  who  acted  as  agent  for  his  wife. 
After  that  time  Mr.  and  Mrs.  Newberry  exe- 
'  cuted  their  note  to  the  doctor  for  $2,400,  and 
made  certain  payments  thereon.  There  is 
no  direct  testimony  as  to  what  items  were 
embraced  in  the  settlement,  but  the  subse- 
quent execution  of  the  note  for  $2,400  was 
either  Inconsistent  with  the  existence  of  the 
trust,  or  persuasive  evidence  tliat  the  trast 
bad  been  fully  settled. 

[1]  While  it  may  be  true  that  the  statute 
of  limitation  does  not  apply  to  express  and 


continuing  trusts,  courts  of  equity  will  deny 
relief  upon  old  and  stale  claims,  where  the 
acts  of  tlie  parties  authorize  a  presumption 
unfavorable  to  the  oontlnuanoe  of  the  trust 
Taylor  v.  Fox's  Executors  et  al.,  162  Ky.  804, 
173  S.  W,  164;  Helm's  Executor  v.  Rogers, 
81  Ky.  668. 

[2]  In  the  present  case,  we  have  a  trust 
alleged  to  have  been  created  betwerai  1891 
and  1894.  The  i)eneficiary  lived  with  her  fa- 
ther until  1899,  when  she  became  of  age.  A 
few  months  later  she  married.  In  1906  the 
trustee  enables  her  to  get  the  benefit  of  a 
large  estate  by  waiving  bis  claims  against 
the  devisor.  Though  claiming  that  her  fa- 
ther was  then  Indebted  to  her  In  a  sum  in 
excess  of  that  amount  she  and  her  husband 
executed  to  her  father  in  settlement  a  note 
amounting  to  $2,400.  The  father  died  in 
December,  1912.  The  note  is  found  among 
his  papers  with  certain  credits  thereon.  Not 
untU  after  bia  death  and  bis  lips  are  closed 
is  any  attempt  made  to  enforce  the  trust 
which  it  is  alleged  was  created  IS  or  19  years 
prior  to  the  time  the  suit  was  brought  Con- 
sidering the  lapse  of  time,  the  death  of  the 
trustee  and  the  Inability  of  the  court  to  as- 
certain the  whole  truth,  in  connection  with 
the  acts  of  the  parties  and  other  circumstanc- 
es tending  to  raise  the  presumption  either 
that  the  trust  never  existed  or  was  fully  set- 
tled during  the  Ufe  of  the  trustee,  we  con- 
clude that  plaintiff's  claim  is  too  stale  and 
uncertain  to  authorize  its  enforcement  against 
her  father's  estate. 

Judgment  affirmed. 


VAN  METER  v.  VAN  METER. 

(Court  of  Appeals  of  Kentucky. '  March  2, 
1916.) 

1.  HrsBARD  AMD   WiR   «s»286%— SUTT  roK 
Alimony. 

A  wife  may  bring  a  suit  for  alimony  alone. 

[Ed.  Note.— For  other  cases,  see  Husband  anJ 

Wife,  Cent  Dig.  §  1074 ;   Dec.  Dig.  «=>285%.] 

2.  Appeal  and  Erbob  «=»61— Judomxnt  fob 
Alihont — Statute. 

Ky.  St.  {  950,  provides  that  no  appeal  sltall 
be  taken  to  the  Court  of  Appeals  from  a  judg- 
ment for  the  recoveiT  of  money  or  to  enforce 
any  lien  thereon  if  the  value  in  controversy  is 
less  than  $500,  and  that  in  other  civil  cases  thai 
court  shall  have  appellate  jurisdiction  over  the 
final  orders  and  judgments  of  the  circuit  courts 
if  the  amount  in  controversy  exceeds  $200.  In 
a  wife's  action  for  alimony  only,  with  counter- 
claim for  almolute  divorce,  the  court  ordered 
the  defendant  to  pay  $4  per  week  alimony  and 
plaintiff's  costs,  and,  on  appeal,  it  did  not  ap- 
pear what  amount,  if  any,  bad  been  paid,  or 
would  be  paid,  or  that  the  court  had  not  set 
aside  or  modified  its  order.  Held,  that  the  ap- 
peal would  be  dismissed. 

LKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  27G-292;  Dec.  Dig.  «=» 
61.] 

S.  Husband    and    Wife   «=>29!)— Judgment 

FOB  AtnfONT— CONTBOL   OF  COUBT. 

Orders  directing  a  husband  to  pay  alimony 
are  under  the  control  of  th^  'oourt,  and  may 
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at  any  time  in  tta  nasonable  discretieii  be  set 
aside,  or  the  amount  directed  to  be  paid  may  be 
increased  or  diminished ;  the  order  beinK  an 
interlocutory  and  not  a  final  order. 

WEd.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  H  1094-1097';   Dec.  Dig.  «=» 
299.] 

4.  A7PBAI,    AND    EbSOB    «=945  —  BbVIBW    — 

Amount  ik  Contbovebst. 

From  an  order  directing  the  payment  at 
one  time  of  alimony  in  the  sum  of  |200  or  more, 
within  the  jurisdiction  of  the  Court  of  Appeals, 
an  appeal  may  be  taken  to  that  court,  as  such 
an  order  is  a  judgment  for  the  recovery  of  mon- 
ey within  Ky.  St.  f  950. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  152-155,  157,  158,  172-176, 
178-184,  im-m;   Dec.  Dig.  «=>45.} 

Appeal  from  ClTcnlt  Court,  Jefferson  Oona- 
ty.  Chancery  Branch,  First  Division. 

Action  by  Llllle  M.  Van  Meter  against  Clin- 
ton B.  Van  Meter  for  alimony  alone,  witli 
answer  and  counterclaim  for  absolute  divorce. 
Judgment  for  plaintiff  for  alimony,  and  de- 
fendant appeals.    Dismissed. 

Henry  W.  Sanders,  of  Louisville,  for  appel- 
lant. Boyce  Watklna,  of  Louisville,  for  ap- 
pellee. 

CARROLL,  J.  [1]  The  parties  to  this  ap- 
peal are  young  people  and  husband  and  wife. 
They  were  married  on  January  22,  1914,  and 
in  September,  1914,  the  appellee  brought  this 
salt  for  alimony  alone,  charging  that  the  ap- 
pellant refused  to  live  with  her  or  make  suit- 
able provision  for  her  supiK)rt,  and  that  the 
wife  had  the  right  to  bring  this  suit  for  ali- 
mony alone  Is  settled  In  Hulett  v.  Hnlett,  80 
Ky.  364,  and  many  other  cases.  The  appel- 
lant, In  bis  answer  and  counterclaim,  filed  in 
October,  1914,  denied  that  he  had  abandoned 
his  wife  or  refused  to  support  her,  and  sought 
a  divorce  from  bed  and  board  on  the  ground 
that  she  had  failed  and  refused  to  live  with 
him.  After  the  issues  had  been  made  up,  the 
evidence  was  taken,  and  it  shows  that  the 
differences  between  this  couple  which  caus- 
ed their  estrangement  and  this  litigation 
were  both  childish  and  trivial.  When  the 
case  was  submitted,  the  chancellor  entered 
the  following  order,  on  March  27,  1915: 

"It  is  considered  and  adjudged  by  the  court 
that  the  plaintiff,  LilUe  M.  Van  Meter,  recover 
of  the  defendant,  Clinton  B.  Van  Meter,  judg- 
ment in  the  sum  of  $4  per  week  alimony  and 
her  costs  herein  expended,  for  all  of  which  she 
may  have  execution." 

[2-4]  From  this  order  the  husband,  as  ap- 
pellant here,  prosecutes  this  appeal,  and  the 
(luestlon  arises:  Has  this  conrt  jnrlBdlctlon 
of  the  appeal? 

It  Is  proTlded  in  section  960  of  the  Stat- 
utes: 

"  *  •  *  But  no  appeal  shall  be  taken  to  the 
Court  of  Appeals  as  a  matter  of  right  from  a 
judgment  for  the  recovery  of  money  or  personal 
property,  or  any  interest  therein,  or  to  enforce 
any  lien  thereon,  if  the  value  in  controversy  be 
less  than  $600,  exdusiye  of  interest  and  costs. 
•  ••  In  ail  other  civil  cases  the  Court  of 
Appeals  shall  have  appellate  jurisdiction  over 
the  final  orders  and  jiidgments  of  the  circuit 


courts:  Provided,  however,  that  the  Court  of 
Appeals  may  ^rant  an  appeal  when  it  is  satisfied 
from  an  exammation  of  toe  record  that  the  ends 
of  justice  require  that  the  judgment  appealed 
from  should  be  reversed;  or  when  the  construc- 
tion or  validity  of  a  statute  or  the  construction 
of  a  section  of  the  Constitution  is  necessarily 
and  directly  put  in  issue,  and  a  correct  decision 
of  the  case  cannot  be  had  without  passing  on 
the  validity  of  the  statute  or  construing  the 
section  of  the  Constitution  or  statute  involved, 
if  the  value  of  the  amount  or  thing  in  controver- 
sy, exclusive  of  interest  and  costs,  is  as  much 
as  two  hundred  dollars." 

It  has  also  been  written  in  a  number  of  cas- 
es that  the-  amount  in  controversy,  when  the 
defendant  appeals,  is  the  amount  of  the  Judg- 
ment against  him.  But,  In  cases  like  this, 
where  the  court,  by  an  order  that  is  not  final 
but  remains  under  the  control  of  the  court, 
to  be  set  aside  or  modified  at  discretion,  di- 
rects the  payment  of  a  certain  sum  each 
week  or  month  without  fixing  any  time  when 
the  payment  shall  stop  or  fixing  how  long  it 
shall  continue,  and  no  one  of  the  sums  or- 
dered to  be  paid  is  large  enough  to  give  the 
court  Jurisdiction,  It  is  obvious  that  the 
amount  In  controversy.  If  an  appeal  is  to  be 
allowed  at  all,  cannot  be  determined  by  the 
statutory  rules  applicable  when  the  Judg- 
ment Is  final  and  fixes  a  definite  amount  to 
be  paid,  either  at  once  or  In  installments,  or 
fixes  definitely  the  amount  that  is  recovered. 

It  will  be  observed  that  the  order  In  this 
case  does  not  fix  the  time  for  which  the  $4 
a  week  shall  be  paid,  and  it  la  the  well-set- 
tled practice  in  this  state,  and  generally  pre- 
vailing, that  orders  of  court  directing  the 
husband  to  pay  weekly,  monthly,  or  quar- 
terly a  specific  amount  as  alimony  are  under 
the  control  of  the  court  and  may  at  any  time. 
In  the  reasonable  discretion  of  the  court,  aud 
for  good  cause,  be  set  aside,  or  the  amount 
directed  to  be  paid  may  be  Increased  or 
diminished.  In  short,  It  Is  an  Interlocutory 
and  not  a  final  order;  and  therefore,  if  the 
question  were  an  open  one  In  this  state,  It 
might  well  be  doubted  If  an  appeal  would  He 
In  any  case  from  an  order  allowing  alimony, 
although  the  amount  allowed  was  sufficient 
to  give  this  court  Jurisdiction. 

But  the  question  is  not  an  open  one,  as  It 
has  been  often  written  that,  when  the  court 
enters  an  order  directing  the  payment  at  one 
time  of  a  sum  within  the  Jurisdiction  of  this 
court,  an  appeal  may  be  prosecuted  to  this 
court,  as  such  an  order  is  a  Judgment  for 
the  recovery  of  money.  It  was  so  held  In 
Lochuane  v.  Lochnane,  78  Ky.  467,  where 
the  court  said : 

"That  an  appeal  may  be  taken  from  a  decree 
making  an  allowance  to  support  the  wife  pend- 
ing a  suit  for  divorce  cannot  be  questioned.  It 
possesses  all  the  essential  elements  of  a  final 
judgment.  It  may  be  enforced  by  rule  or  execu- 
tion, and  is  in  every  respect  independent  of  the 
final  determination  of  the  court  as  to  the  rights 
of  the  party  in  regard  to  the  question  of  di- 
vorce." 

In  this  case  the  opinion  does  not  state 
the  amount  of  alimony  awarded,  but  the  reo- 
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ord  shows  that  It  was  a  lump  sum  more  than 
■offident  to  give  this  court  jurisdiction.  But 
we  have  not  been  referred  to  any  case,  nor 
have  we  found  one,  In  which  the  question  of 
the  jurisdiction  of  this  court  was  challenged 
when  the  order  definitely  fixed  the  amount 
to  be  paid  at  a  sum  less  than  would  give  us 
jurisdiction  to  review  It;  and  so  the  ques- 
tion is  one  of  first  Impression  in  this  court. 

In  Thompson  v.  Thompson,  226  U.  S.  551, 
33  Sup.  Ct  129.  57  L.  Ed,  347,  the  Supreme 
Court  of  the  United  States  had  before  it  a 
question  similar  to  the  one  here  Involved. 
It  appears  from  the  opinion  that  the  Su- 
preme Court  of  the  District  of  Columbia  en- 
tered a  decree  awarding  to"  the  wife  custody 
of  an  Infant  child  born  to  the  parties  during 
the  pendency  of  the  proceedings  and  requir- 
ing the  husband  to  pay  to  the  wife  575  per 
month  for  the  maintenance  of  herself  and 
the  child,  to  forthwith  pay  to  her  the  sum  of 
$500  for  counsel  fees,  and  also  to  pay  the 
costs  of  suit  to  be  taxed.  From  this  decree 
the  husband  appealed  to  the  Court  of  Ap- 
peals of  the  District,  which  reversed  the  de- 
cree, with  direction  to  enter  an  order  dis- 
missing the  appeal.  From  this  judgment  an 
appeal  was  taken  to  the  Supreme  Court,  and 
in  considering  the  question  of  Its  Jurisdiction 
the  court  said  that: 

The  statute  gave  it  jurisdiction  "  'in  all  cases 
in  which  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  of  ?6.000.'  Appellee 
challenges  our  jurisdiction  on  the  ground  that 
the  matter  here  in  dispute  does  not  exceed  the 
sum  mentioned.  Under  the  decree  of  the  Su- 
preme Court,  the  payments  of  $75  per  month  for 
support  of  the  wife  and  child  were  to  commence 
on  Jnly  IB,  1909.  Supposing  that  decree  to  be 
now  reinstated  hy  a  reversal  of  the  decree  of 
the  Court  of  Appeals,  the  installments,  already 
accrued  (this  opinion  was  handed  down  in  Janu- 
ary, 1913)  would  amount  to  considerahly  more 
than  one-half  of  the  Jurisdictional  amoant.  The 
expectancy  of  life  of  the  parties  is  dearly  suf- 
ficient to  make  up  the  balance." 

The  court  further  said,  In  speaking  of  the 
ttteot  of  the  statute  under  which  the  allow- 
ance was  made: 

"The  statutory  maintenance  is  thus  assima- 
lated  to  alimony,  in  that  it  is  subject  to  be 
modified  from  time  to  time  or  even  cut  off  entire- 
ly, in  the  event  of  a  change  in  the  circumstanc- 
es of  the  parties ;  and  it,  of  course,  ceases  whol- 
ly ui>on  the  death  of  the  husband.  •  •  * 
Nevertheless,  such  a  decree  clearly  and  finally 
settles  the  obligation  of  the  husband  to  contrib- 
ute to  the  support  of  the  wife  and  offspring,  and 
fixes  the  amount  of  contributions  required  for 
the  present  to  fulfill  that  obligation.  The  fu- 
ture payments  are  not  in  any  proper  sense  con- 
tingent or  speculative,  although  tbey  are  sub- 
ject to  be  increased,  decreased,  or  even  cut  off, 
as  just  indicated.  The  statute  conferring  juris- 
diction <Mi  this  court,  while  requiring  that  the 
matter  in  dispute  shall  exceed  $6,000,  does  not 
require  that  it  shall  be  of  such  a  nature  as  to 
constitute  a  technical  debt  of  record." 

If  the  rule  laid  down  In  this  case  should 
be  applied  here,  we  might,  by  assuming  that 
all  Installments  to  this  date,  amounting  to 
about  $190,  had  been  paid  or  would  be  paid, 
and  by  assuming  that  other  installments 
would  be  paid,  and  by  assuming  that  the 


conrt  had  not  already  set  aside  or  modified 
the  order,  and  by  assuming  that  he  would  not 
do  so,  find  an  amount  sufficient  to  give  fhla 
court  jurisdiction.  But  whether  these  week- 
ly payments  have  been  paid  up  to  this  time 
or  not,  or  how  much,  if  anything,  has  beoi 
paid  on  them,  the  record  does  not  disclose; 
nor  have  we  any  way  of  estimating  what  will 
be  paid  in  the  fntnre.  Probably  fjie  appel- 
lant has  paid  all  of  them,  and  possibly  be 
has  paid  none  of  them.  Probably  he  may  pay 
the  allowance  for  many  years,  and  possibly 
the  court  may  have  already  set  the  order 
aside. 

Under  these  conditions,  It  is  obvloas  tbat 
the  whole  matter  Is  In  an  unsettled  state,  and 
its  disposition  cannot  be  controlled  by  the 
rules  that  would  apply  If  the  order  direct- 
ing these  payments  was  final  or  beyond  tbe 
power  of  the  lower  court  to  modify  or  set 
aside.  And,  although  we  have  high  regard 
for  the  views  expressed  by  the  Supreme 
Court,  we  are  not  prepared  to  consent  that 
they  should  be  applied  to  this  case.  Nor  do 
we  think  the  life  expectancy  of  these  parties 
is  a  tenable  ground  on  which  to  rest  the  ]n- 
rlsdlctlonal  control  of  this  court  to  review 
tbe  judgment,  in  view  of  the  fact  that  there 
is  only  a  bare  possibility  that  the  allowance 
will  continue  for  the  life  of  the  husband  or 
wife. 

We  recognize  that  it  Is  difficult  to  deter- 
mine in  a  satisfactory  way  when  the  juris- 
diction of  this  court  will  attach  in  cases  like 
this.  If  the  amount  awarded  was  a  lump 
sum,  or  the  first  installment  to  be  paid  was 
sufficient  to  give  this  court  jurisdiction,  there 
would  be,  of  course,  no  difficulty  in  holding 
that  this  court  had  Jurisdiction  of  tbe  ap- 
peal; but  when  the  order  aiq;>ealed  from 
makes  the  allowance  payable  In  weekly  or 
monthly  installments,  and  no  Installment  is 
sufficient  in  amount  to  give  this  court  juris- 
diction, and  it  does  not  appear  what,  if  any- 
thing, has  been  paid  or  will  be  paid  plainly, 
to  take  jurisdiction  at  all  we  must  do  so  up- 
on the  theory  that  a  sufficient  number  of  In- 
stallments have  been  or  will  be  paid  to  make 
an  amount  sufficient  to  give  this  court  juris- 
diction, and  this  we  are  not  inclined  to  do. 
We  think  that,  before  the  husband  can  ap- 
peal to  this  court  in  a  case  involving  an  al- 
lowance less  than  the  jurisdiction  of  this 
court,  be  must  have  paid,  as  shown  by  the 
orders  of  the  lower  court,  an  amount  suffi- 
cient to  give  this  court  jurlsdlctiiHL  If  be 
has  not  paid  the  allowance  ordered  by  the 
lower  court,  he  is  in  contempt  at  conrt  and 
Is  not  entitled  to  an  appeal.  If  he  has  paid 
It,  he  can  easily  secure  an  order  of  court 
showing  this  fact,  and  the  burden  is  on  htm 
to  show  that  this  court  has  jurisdiction  to  re- 
view the  ruling  appealed  from. 

There  seems  to  us  no  good  reason  why  a 

party  who  Is  adjudged  to  pay  alimony  should 

have  any  greater  right  to  an  appeal  before 

he  has  paid  the  requisite  amount  to  give  Ju- 
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rlsdlctlon  tban  any  other  person  who  pays 
by  order  ot  court  a  sum  less  than  the  Juris- 
dictional amount  This  rule  may,  of  course, 
result  In  the  party  paying  the  alimony  los- 
ing what  he  has  paid  before  he  can  bring  his 
case  here  for  review,  supposing  that  this 
court  should  hold  that  he  should  not  have 
been  required  to  pay  any  alimony ;  but  this 
circumstance  is  not  of  sufficient  weight  to 
Justify  a  departure  from  the  statutory  rule, 
and  the  appeal  Is  dismissed. 


COMBS  V.  ISON  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  29, 1916.) 

1.  BXFOBKATION    OF     InSTBUMENIS    €=>4d    — 

Mistakes — Bvioerok. 

£/vidence,  in  a  suit  for  reformation  of  a 
deed  to  the  grantor's  children,  held  inaufiScient 
to  show  omission  by  mistake  of  a  reservation  to 
the  grantor  of  a  life  estate,  but  to  show,  at 
most,  a.  supposition  or  undisclosed  expectation, 
on  bis  part,  that  he  would  have  control  during 
his  life. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  Instruments,  Cent.  Dig.  {|  157-193;  Dec. 
Dig.  <S=.45.] 

2.  Limitation  or  Actions  €=s>37  —  Relief 
Fbok  Mistake. 

Action  for  relief  from  mistake  must,  by 
express  provision  of  Ky.  SL  §§  2515,  2519,  be 
brought  witliin  5  years  after  the  accrual  of  the 
cause  of  action,  the  discovery  of  the  mistake, 
and  never  more  than  10  years  after  its  commis- 
sion. 

[Ed.  Note. — For  other  cases,  see  Tvimitation  of 
Actions,  Cent.  Dig.  H  182^186,  477;  Dec.  Dig. 
€=>37.] 

3.  Deeds  «=s>59— "Deliveby"— Recoedinq. 

The  recording  by  the  grantor  of  a  deed  of 
gift  to  his  children  is  a  sufficient  "delivery." 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.   if  138-139;    Dec.  Dig.  «=59. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delivery.) 

4.  Deeds  €=>194  —  Acceptance  —  Infant 
Gbartees. 

An  acceptance  of  a  beneflcial  deed  to  in- 
fants recordea  by  the  grantor  will  be  presumed. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  !S  574-583,  623,  634 ;    Dec.  Dig.  <S=>194.] 

Appeal  from  Circuit  Court,  Letcher  County. 

Suit  by  Susan  Combs  against  Dora  Belle 
Frozier,  now  Dora  Belle  Ison,  and  others  for 
partition.  From  a  Judgment  for  Intervener, 
James  S.  Frazler,  plaintiff  appeals.  Revers- 
ed with  directions. 

J.  W.  Hale,  J.  M.  Cook,  Hale  ft  Cook,  and 
Stephen  Combs,  all  of  Whltesburg,  for  appel- 
lant David  Hays  and  Ira  Fields,  both  of 
Whltesburg,  and  B.  B.  Hogg,  of  Boonevllle, 
for  appellees. 

THOMAS,  J.     On  October  3,  1895,  James 

5.  Frazier  was  the  owner  of  a  body  of  land 
consisting  of  several  tracts,  and  on  that  day 
be  deeded  this  farm,  to  his  Infant  children, 
Dora  Belle  Frazler,  Susan  Frazler,  Henry  C. 
IVazler,  Soloman  Frazler,  Little  Lee  Frazler, 
and  Jonathan  Frazler.  On  the  7th  of  Oc- 
tober following  the  date  of  the  execution  of 


the  deed,  by  which  he  conveyed  to  the  gran- 
tees an  absolute  tltle^  be  caused  it  to  be  re- 
corded in  the  county  court  clerk's  office  of 
Letcher  county.  At  the  suggestion  of  the 
grantor,  and  by  his  procurement,  the  deed 
was  prepared  by  one  James  Fltzpatrldi,  who 
seems  to  have  been  one  of  the  leading  attor- 
neys at  the  time  in  Letcher  county.  After 
the  deed  was  recorded  it  was  taken  by  the 
grantor  to  his  home  and  kept  by  him  In  his 
house  until.  It  seems,  about  the  time  of  the 
dling  of  this  suit,  which  was  some  time  pre- 
vious to  the  14th  day  of  January,  1913,  on 
which  day  a  substituted  petition  was  filed  in 
lieu  of  the  original  one  which  had  become 
lost;  the  record  not  showing  the  date  upon 
which  the  original  petition  was  filed.  The 
suit  was  brought  by  Susan  Combs  (n^  Fra- 
zler) against  her  sister  and  her  four  brothen 
seeking  a  division  of  the  land  described  In 
the  petition  In  kind,  which  Included,  not  on- 
ly the  land  covered  by  the  deed  from  James 
S.  Frazler,  of  date  October  S,  1895,  but  alUK> 
an  adjoining  tract  to  that  one  which  had 
been  conveyed  to  the  children  of  Jamea  S. 
Frazler  by  the  Rockhouse  Reeaty  Company, 
by  deed  dated  May  19,  190&  There  was  no 
Interest  whatever  attempted  to  be  conveyed 
by  the  deed  of  the  Rockhouse  Realty  Com- 
pany to  James  S.  Frazler.  On  January  23, 
1913,  the  father  of  the  parties  to  this  suit 
James  S.  Frazler,  being  the  grantor  In  the 
deed  of  October  3,  1895,  filed  in  the  cause 
hts  petition,  which  he  asked  to  be  made  his 
answer  and  a  cross-petition  against  the  de- 
fendants and  a  counterclaim  against  the 
plaintiff.  In  this  pleading  he  alleges  that  in 
making  the  deed  of  October  3,  1895,  he  made 
a  mistake  In  conveying  an  absolute  title  to 
his  children  because,  as  he  claims,  It  was  his 
Intention  to  convey  to  them  only  an  interest 
In  remainder  after  his  death.  In  other  words, 
that  it  was  his  intention  to  have  reserved  to 
himself  in  the  land  conveyed  an  estate  for 
his  natural  life.  It  is  furthermore  alleged 
that  a  similar  'mistake  was  made  when  the 
deed  firom  the  Rockhouse  Realty  Company 
was  executed  on  May  19,  1908,  in  that  the 
understanding  between  himself  and  children 
was  that  he  should  be  conveyed  an  interest 
In  that  tract  for  his  life,  with  remainder  to 
his  children.  His  prayer  is  that  these  deeds 
be  reformed  so  as  to  conform  to  his  conten- 
tions and  that  the  petition  be  dismissed.  This 
pleading  was  by  a  reply  traversed,  and  in 
another  paragraph  the  statute  of  limitation 
was  invoked  to  defeat  the  relief  which  he 
sought.  After  preparation  and  submission 
the  court  dismissed  the  petition  and  declined 
to  order  a  division  of  the  land  as  prayed  for, 
and  adjudged — 

"that  the  defendant,  James  S.  Frazler,  is  ad- 
judged the  control  and  possession  of  said  prop- 
erty for  and  during  his  natural  life." 

From  this  Judgment  this  appeal  Is  prose- 
cuted. 
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The  proof  shows  that  the  petitioner,  James 
S.  Frazler,  Is  the  owner  of  other  land  besides 
that  InrolTed  In  this  suit,  but  that  at  the 
time  of  the  execution  of  the  deed  to  his  chil- 
dren In  1885,  be  lived  on  that  tract  and  has 
continued  to  reside  there  since  that  time. 
At  the  date  of  the  execution  of  that  deed  his 
oldest  child,  being  a  daughter,  and  since  hav- 
ing married  a  Mr.  Ison,  was  between  12  and 
15  years  of  age,  and  his  youngest  child,  be- 
ing the  defendant,  Jonathan  Frazier,  was 
only  about  one  year  of  age.  In  the  mean- 
time the  two  daughters  bad  married  and 
moved  oS  the  place.  Two  of  the  sons  have 
taken  up  their  residences  on  the  tract  pur- 
chased from  the  Bockhouse  Realty  Ck>mpany 
and  the  other  two  reside  upon  the  land  con- 
veyed by  the  deed  of  October  3,  1895.  The 
wife  of  James  S.  Frazler  died  on  April  27, 
1895,  and  he  has  never  married  the  second 
time,  living  most  of  the  time  with  bis  dif- 
ferent children  who  occupy  with  him  the 
old  residence,  bat  daring  later  years  be  has 
had  the  youngest  son  residing  in  the  old 
homestead  with  him. 

[1]  The  appellee  James  S.  Frazler  admits 
that  he  discovered  the  absolute  nature  of 
the  deed  which  he  executed  to  his  children 
some  time  about  1906  or  1906,  but  that  he 
made  no  effort  whatever  to  have  this  correct- 
ed tn  any  manner  until  the  filing  of  his  pe- 
tition to  be  made  a  party  to  this  suit  E2ven 
U  he  was  In  an  attitude  to  have  this  deed 
corrected  because  of  the  alleged  mistake,  tbe 
evidence  by  no  means  satisfies  us  of  the 
existence  of  such  mistake.  Up<Hi  tbls  his  tes- 
timony Is: 

"Well,  I  just  took  a  notion  that  I  wanted 
them  t»  have  it,  and  I  didn't  know  how  long 
I  might  live,  and  I  just  thought  I  would  deed  it 
to  them,  thinkihg  I  would  get  the  benefit  of  it 
my  lifetime.  Q.  Was  you  in  as  good  health 
then  as  you  are  now?  A.  No,  sir;  not  as  good 
as  I  am  now." 

Being  asked  as  to  the  InstructlonB  which 
he  gave  Fltzpatrlck,  the  draftsman  of  the 
deed,  be  says: 

"I  told  him  I  wanted  him  to  write  a  deed  for 
mv  children,  and  that  I  wanted  control  of  it  my 
lifetime,  and  he  went  to  writing  it," 

In  regard  to  tbe  alleged  mistake  In  tbe 
deed  from  the  Rockhouse  Realty  Company, 
executed  In  1908,  he  testifies : 

"A.  My  understanding  was  that  I  was  to  have 
control  of  the  I.  D.  Hall  tract  my  lifetime. 
The  mineral  money  was  divided  between  the 
heirs  after  it  was  paid." 

He  then  proceeds  to  testify  that  It  was 
through  bis  efforts  that  the  deed  from  tbe 
Rockhouse  Realty  Company  to  his  children 
was  procured.  It  might  here  be  stated  that 
tbe  parties  own  only  the  surface  to  tbe  lands 
Involved  in  this  suit,  tbe  mineral  being  own- 
ed by  the  Rockhouse  Realty  Company.  This 
mineral  under  the  surface  of  the  laud  covered 
by  the  deed  of  October  3,  1885,  was  pur- 
chased by  said  company  from  tbe  children  of 
James  S.  Frazler  about  the  time  that  it 
executed  the  deed  in  1908,  in  which  latter 
deed  it  reserved  tbe  mineral  in  the  tract 


conveyed  by  it,  and  a  part  of  tbe  price  for 
tbe  mineral  nnder  tbe  surface  of  the  tract, 
conveyed  by  the  deed  In  1895,  paid  for  tbe 
surface  of  the  tract  conveyed  by  tbe  Rock- 
house Realty  Company  in  190&  It  will  be 
seen  from  the  testimony  of  tbe  petitioner 
that  tbe  alleged  mistake  for  which  he  seeks 
relief  partakes  more  of  a  sai^;>osltlon,  or  an 
undisclosed  expectation  on  bis  part,  than  ot 
an  actual  mistake  such  as  tbe  law  recognizes 
and  sncb  as  under  proper  circumstances  it 
will  correct. 

[2]  However  this  may  be,  the  plea  of  limi- 
tations as  to  the  land  conveyed  by  tbe  deed 
in  1895  must  prevail.  Section  2515,  Ky.  St., 
limits  the  time  within  which  an  action  may 
be  brought  for  relief  on  the  ground  of  fraud 
or  mistake  to  Ave  years  after  the  cause  of 
action  accrued;  and  section  2519  provides 
that  such  actions  shall  not  accrue  until  a  dis- 
covery of  the  fraud  or  mistake,  but  in  no 
event  shall  an  action  be  brought  for  such  re- 
lief after  10  years  from  tbe  perpetration  of 
the  fraud  or  tbe  commission  of  the  mistake. 
It  will  be  seen  that  there  has  more  than  18 
years  elapsed  since  the  commission  of  tbe 
alleged  mistake  with  reference  to  tbe  deed 
of  1885  and  more  than  7  years  elapsed  be- 
fore the  filing  of  tbe  petition  since  audi  al- 
leged mistake  was  discovered  by  the  peti- 
tioner. Under  such  circumstances,  this  court 
has  uniformly  applied  to  sections  of  the  stat- 
ute supra,  and  denied  relief.  Salve  v. 
Ewlng,  1  Duv.  271;  Bennett  JeUlco  Goal 
Company  v.  East  JeUlco  Coal  Company,  152 
Ky.  838.  154  S.  W.  922;  Bversole  &  Co.  v. 
Burt  &  Brabb  Lumber  Co.,  etc.,  160  Ky.  477, 
169  8.  W.  846.  Mianlfestly,  then  as  to  this 
particular  tract,  even  conceding  that  tbe 
evidence  Justified  the  finding  that  a  mistake 
did  occur,  the  petitioner's  right  to  the  reme- 
dy which  he  Invokes  must  be  denied  blm  be- 
cause be  seeks  relief  too  late  tor  recognition. 

Concerning  tbe  alleged  mistake  In  tbe  exe- 
cution of  the  deed  from  the  Roddiouse  Real- 
ty Company  in  1908,  we  find  no  evidence  in 
the  record  establishing  it  On  tbe  contrary, 
it  is  convincing  that  all  parties  fully  under- 
stood exactly  bow  this  deed  was  to  be  made, 
and  that  it  was  made  In  that  way.  Indeed, 
as  we  have  seen  tbe  entire  consideration  for 
tbls  tract  was  paid  by  the  conveyance  of  the 
mineral  under  tbe  tract  conveyed  to  tbe 
children  of  petitioner  by  himself  In  1895. 

[3,  4]  It  is  Insisted,  however,  that  tbe  deed 
of  1895  was  never  delivered  to,  or  accepted 
by,  the  grantees  therein.  We  have  seen  that 
It  was-  recorded  by  the  grantor,  who  Is  the 
father  of  the  appellant  and  the  other  ap- 
pellees, and  that  they  were  all  infants  at  that 
time.  Thei'e  Is  nothing  in  the  record  to  show 
that  any  of  them,  since  becoming  of  age, 
have  In  any  manner  repudiated  or  sought  to 
repudiate  that  deed,  nor  have  they,  since  tbe 
execution  of  tbe  deed  In  1908,  done  anything 
looking  to  Uie  repudiation  thereof.  Under 
such  circumstances  the  rule  of  law  is  that 
the  recording  of  tbe  deed  constitutes  a  de- 
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Urery,  and,  the  grantees  being  Infants,  the 
law  wUI  presume  an  acceptance  by  them 
when  the  conveyance  is  beneficial  to  them. 
Owings  ▼.  Tucker,  90  Ky.  297,  13  S.  W.  1078, 
12  Ky.  Law  Rep.  222 ;  Collings  ▼.  OoIIlngs, 
82  S.  W.  677,  29  Ky.  Law  Rep.  61;  Mulllns 
V.  MulUna,  120  Ky.  643,  87  S.  W.  764,  27  Ky. 
Law  Rep.  1048;  AUdns,  etc.,  t.  Globe  Bank 
&  Trust  Co.  (Ky.)  124  S.  W.  879.  Other 
cases,  as  well  as  authority  from  text-writers, 
could  be  cited,  but  the  rule  is  so  thoroughly 
established  as  to  put  It  beyond  dispute.  In 
the  MuUins  Case,  the  rule  is  stated  thus: 

"Appellee  alleged  in  his  petition  that  he  made 
and  executed  this  conveyance,  and  had  it  record- 
ed in  the  proper  ofiSce.  These  acts  were  positive 
evidence  on  the  part  of  appellee  that  it  was  his 
intention  to  part  with  and  pass  the  title  to  this 
land  to  his  children.  It  did  not  require  the  ae- 
toal  manual  delivery  of  the  deed  to  his  children 
to  make  it  a  legal  conveyance.  The  children  at 
the  time  being  infants,  and  the  conveyance  being 
beneficial  to  them,  equity  implied  an  acceptance 
thereof  on  their  part,  but  they  had  the  right 
to  reject  the  conveyance  upon  their  arrival  at 
age  within  a  reasonable  time.  Owings  v.  Tuck- 
er, 90  Ky.  297,  18  a  W.  1078  12  Ky.  Law 
Rep.  222;  Locknane,  etc.,  v.  Hoskins,  69  S. 
W.  719,  24  Ky.  Law  Rep.  639;  Bunnell,  etc., 
V.  BiinneU,  etc..  Ill  Ky.  666,  64  S.  W.  420, 
65  S.  W.  607,  23  Ky.  Law  Rep.  800,  1101." 

Without  lengthening  this  opinion  with  ex- 
tracts from  the  other  cases  referred  to.  It  is 
sufficient  to  say  that  we  are  convinced  that 
the  proof  falls,  in  the  first  place,  to  estab- 
lish the  mistake  contended  for;  and,  In 
the  second  place,  as  to  the  tract  of  land  cov- 
ered by  the  deed  of  1895,  the  right  to  cor- 
rect the  deed  because  of  such  alleged  mis- 
take has  long  since  become  barred  by  the 
statute  of  limitation ;  and  in  the  third  place, 
that  there  has  been  a  lawful  delivery  and 
acceptance  of  the  deeds  to  the  land  in  con- 
troversy. The  court  below  should  have  dis- 
missed the  petition  of  James  S.  Frazler, 
and  should  have  adjudged  the  right  of  plain- 
tiff below  to  have  the  surface  of  the  land  de- 
scribed In  the  petition  divided  among  the 
joint  owners  thereof  as  nearly  equal  as  pos- 
sible, quality  and  quantity  considered,  and 
to  bare  appointed  commissioners  for  this 
purpose  and  entered  snch  other  and  further 
orders  as  might  be  necessary  to  carry  into 
effect  the  Judgment. 

Having  failed  to  do  this,  the  Judgment  is 
reversed,  with  directions  to  proceed  In  ac- 
cordance with  this  opinion. 


OHIO  VALLEY  MILLS  v.  LOUISVILLE  RY. 
CO. 

(Court  of  Appeals  of  Kentucky.    March  1, 1916.) 

1.  Street  Railboads  4=390  —  Opebatiokt  — 
Care  Rbquibed— Duty  to  E^eef  Lookotit. 
The  duty  to  keep  a  lookout  is  imposed  on 
the  motorman  operating  a  car,  and  where  his 
view  is  obstructed,  or  insufficient,  and  bis  duty 
cannot  be  performed  without  assistance,  he  must 
have  the  necessary  assistance;    but  the  duty  is 


his,  and  he  cannot  be  relieved  of  it  by  having  it 
imposed  on  some  other  person. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §g  190-193 ;  Dec.  Dig.  «S990.] 
2,  Stbeet  Raiiaoaos  $=s110  —  Coujsions  — 

Petition— Negligence. 

A  petition  in  an  action  against  a  street  rail- 
way company  for  damages  to  an  automobile  in  a 
collision  at  a  crossing,  which  alleges  that  the 
street  railway  company  improperly  and  unskill- 
fuUy  handled  the  car,  raises  the  question  of  fail- 
ure to  keep  a  proper  lookout. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  224;   Dec.  Dig.  «=>110.] 

8.  Depositions  $=»79— Aduibsibilitt  ik  Ev- 

XDENOE — Statutory  Provisions. 

Civ.  Code  Prac.  g  685,  declaring  that  no 
deposition  shall  be  read  on  a  trial,  unless  before 
the  commencement  thereof  it  be  filed  with  the 
papers  of  the  case,  prohibits  the  reading  of  a 
deposition  which  has  not  been  filed  before  the 
commencement  of  the  trial,  but  does  not  prevent 
a  party  from  proving  any  fact  in  a  deposition 
not  filed  in  time,  or  not  filed  at  all,  by  any  other 
method  permitted  by  law. 

[E!d.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  |§  202-207 ;  Dec.  Dig.  <^=>fO.] 

4.  WlTNESSEB     «=a>393—lMPBA0HMBWT— Proof 

ov  Contradictory  Statements. 

Under  Civ.  Code  Prac.  {§  697,  698,  decUir- 
ing  that  a  witness  may  be  impeached  by  contra- 
dictory evidence  by  showing  that  he  has  mad* 
statements  different  from  his  testimony,  on  a 
proper  fotmdation  being  laid  therefor,  a  witness 
may  be  impeached,  on  laying  a  proper  founda- 
tion therefor  by  proof  of  contradictory  state- 
ments, by  the  testimony  of  the  stenographer  tak- 
ing the  deposition  of  the  witness,  though  the 
deposition  has  not  been  filed  with  the  papers  of 
the  case  before  the  commencem^t  of  the  trial, 
as  required  by  section  585. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1252-1257 ;  Dec.  Dig.  <8=>393.1 

5.  Witnesses    ®=j393— Impeachment— Pboof 
or  CONTBADICTOBT  Stateukntb. 

The  impeachment  of  a  witness  by  proof  of 
contradictory  statements,  as  disclosed  by  the  tes- 
timony of  the  stenographer  taking  the  deposition 
of  the  witness,  does  not  violate  the  rule  prohib- 
iting the  reading  of  a  deposition,  though  filed  be- 
fore the  trial,  unless  the  witness  is  absent,  and 
the  conditions  of  Civ.  Code  Prac.  §  554,  prescrib- 
ing the  conditions  under  which  a  deposition  may 
be  read,  are  fulfilled. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  1252-1267;  Dec.  Dig.  <8=»393.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  the  Ohio  Valley  Mills  against 
the  Louisville  Railway  Company.  From  a 
judgment  for  defendant,  plaintiS  appeals. 
Reversed  and  remanded  for  further  proceed- 
ings. 

Tbum  A  Roy,  of  Louisville,  for  appellant 
Straus,  Lee  &  Krieger,  of  Louisville,  for  ap- 
pellee. 

MILLER^  O.  J.  This  la  a  cession  case. 
On  January  29,  1914,  an  automobile  owned 
by  the  Ohio  Valley  Mills,  and  operated  by  its 
president,  D.  E.  Mapother,  collided  with  a 
work  car  of  the  Louisville  Railway  Company 
at  the  Intersection  of  Third  and  Walnut 
streets,  in  the  city  of  Louisville.  In  this 
action  by  the  Ohio  Valley  Mills,  which  will 
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hereafter  be  called  the  plaintiff,  to  recover 
$1,S00  damages  to  its  automobile,  there  was 
a  verdict  for  the  defendant  The  plaintiff 
appeals. 

Tbe  car  of  the  defendant  was  86  feet  long. 
It  was  what  Is  commonly  known  as  a  flat 
car,  or  work  car,  with  a  cab  abont  the  center 
of  the  car,  in  which  tbe  motorman  stood. 
The  front  of  the  cab  contained  a  glass  win- 
dow about  18  inches  high,  through  which 
the  motorman  looked  in  tbe  direction  he  was 
traveling.  There  were  four  men  upon  the 
car,  a  motorman  and  a  conductor,  who  were 
both  In  the  cab  at  the  time  of  the  accident, 
and  two  day  laborers,  one  seated  on  the  rear 
end  of  the  car,  and  the  other,  named  Hall, 
was  seated  on  the  front  end.  The  positions 
of  these  two  day  laborers  upon  either  end  of 
the  car  were  selected  by  them  for  their  own 
comfort  or  convenience,  and  not  under  any 
requirement  or  rule  of  the  company.  The 
car  was  carrying  a  load  of  cross-ties  which 
were  piled  up  in  front  of  the  cab  abont  4% 
feet  high;  and  underneath  the  cross-ties 
were  some  boards,  which  stuck  out  about  18 
Inches  beyond  the  front  end  of  the  car. 

At  the  time  of  the  collision,  the  automobile, 
occupied  by  Mapother  and  two  ladies,  was 
proceeding  north  on  Third  street,  while  the 
work  car  of  the  defendant  was  proceeding 
east  on  Walnut  street.  The  automobile  was 
running  at  a  speed  of  between  10  and  15 
miles  an  hour,  and  Mapother  testified  that 
when  he  first  saw  the  work  car  It  was  a  short 
distance  west  of  tbe  Third  street  property 
line,  and  his  automobile  was  Just  south  of 
the  Walnut  street  property  line.  The  four 
street  comers  at  Third  and  Walnut  streets 
are  occupied  by  brick  buildings  that  come 
flush  out  to  the  sidewalk,  thus  obstructing 
the  view  across  the  corner  lots. 

Mapother  testified  that  he  did  not  slow 
up  for  Walnut  street,  and  that  when  be  saw 
the  work  car  he  put  on  full  speed,  increasing 
it  to  25  or  30  miles  an  hour,  and  attempted 
to  cross  in  front  of  the  work  car.  The  auto- 
mobile was,  however,  struck  by  the  front  end 
of  the  work  car,  throwing  Mapother  and  the 
two  ladies  who  were  occupying  it  to  the 
ground,  and  partially  crushing  the  car. 
Fortunately,  no  one  of  the  occupants  of  the 
automobile  was  seriously  hurt.  Mapother 
did  not  claim  that  he  had  given  any  signal 
of  his  approach  to  Walnut  street,  and  all 
the  witnesses  introduced  by  the  railway  com- 
pany testified  either  that  th^  heard  no 
signal,  or  that  none  was  given.  On  the  oth- 
er hand,  Mapother  heard  no  signal  from  the 
car. 

The  plalntitr  asks  a  reversal  upon  three 
grounds:  (1)  Error  of  the  court  in  falling 
to  instruct  the  Jury  that  there  was  a  lookout 
duty  incumbent  upon  the  employes  on  the 
car  other  than  the  motorman;  (2)  error  of 
the  court  in  refusing  to  permit  the  plaintiff 
to  impeach  the  testUnony  of  the  motorman; 
and  (3)  that  the  verdict  and  Judgment  are 
flagrantly  against  the  evidence. 


[1]  1.  Following  the  dedsion  of  this  oonrt 
in  Louisville  Railway  Co.  v.  Gaar,  112  S.  W. 
1130,  where  we  said  it  was  incumbent  oa  the 
company  to  keep  a  lookout,  but  that  it  was 
not  required  to  have  it*  ccmductor  and  Its 
motorman  both  to  keep  a  lookout  the  trial 
coart  Instructed  the  Jury  that  It  was  the 
duty  of  the  motorman  of  defendant's  work 
car,  as  he  approached  Third  street,  to  have 
his  car  under  reasonable  control,  to  mn  It  at 
a  reasonable  rate  of  speed,  to  give  timely 
signals  of  his  approach,  to  keep  a  proper 
lookout,  and  to  exercise  ordinary  care  to 
avoid  a  collision  with  other  vehicles  using 
the  streets.  Plaintiff  Insists  that  this  was 
error,  and  that  the  trial  court  should  have 
instructed  the  Jury  that  It  was  the  duty  of 
the  defendant  to  have  suitable  lookouts.  In 
other  words,  the  plaintiff  Insists  that  the 
court  erred  in  confining  the  lookout  duty  to 
the  motorman,  and  that  the  instruction  should 
have  placed  upon  the  defendant  the  duty  of 
having  suitable  lookouts,  which  would  also 
require  that  duty  of  Hall,  the  man  sitting 
upon  the  front  of  the  car. 

We  have  been  cited  to  no  authority,  how- 
ever, to  sustain  the  view  of  the  plaintiff  upon 
this  point  On  the  contrary,  in  Louisville 
Railway  Co.  v.  Gaar,  supra,  "the  court  not 
only  placed  the  lookout  duty  upon  the  motors 
man,  who  was  at  the  front  end  of  the  car, 
but  said  it  was  error  to  impose  a  like  doty 
vpoix  the  conductor,  who  was  at  some  other 
place  in  the  car  and  engaged  in  other  duties. 
The  general  rule  applied  in  the  Gaar  Case  is 
also  given  in  36  Cyc.  1477,  as  follows: 

"A  motorman,  driver,  (w  gripman  in  charge 
of  the  operation  of  a  street  car  is  ordinarily 
bound  to  anticipate  the  presence  of  vehicles  and 
pedestrians  on  the  street  or  highway  in  front  of 
or  near  bis  car,  and  it  la  his  duty  to  keep  a 
diligent  lookout  to  avert  injury  to  peisona,  ani- 
mals, or  vehicles  on  the  track  or  approaching 
thereto,  and  this  duty  is  particalarly  applicable 
at  street  crossings,  and  on  streets  in  densely  pop- 
ulated neightmrhoods  or  on  crowded  streets,  and 
is  sometimes  prescribed  by  statute  or  ordinance." 

This  rule  placing  a  lookout  dntj  upon  tbe 
motorman  was  followed  by  this  court  in 
Louisville  RaUway  Co.  v.  French,  71  S.  W. 
4S6,  24  Ky.  Law  Rep.  1278 ;  South  Covington 
&  Cincinnati  Street  Ry.  Co.  v.  McHu«^  77  S. 
W.  202,  25  Ky.  Law  Rep.  1112 ;  Padncah  City 
Ry.  Co.  V.  Alexander,  104  S.  W.  375,  31  Ky. 
Law  Rep.  1043;  South  CoTington  &  Cindn- 
uaU  Street  Ry.  Co.  v.  Hesse,  108  &  W.  848,  33 
Ky.  Law  Rep.  52,  16  U  R.  A.  (N.  S.)  890; 
Louisville  Ry.  Co.  v.  Boutellier,  UO  8.  W. 
357,  33  Ky.  Law  Rep.  484;  Loalsville  Ry.  Co. 
V.  Johnson,  131  Ky.  277,  115  S.  W.  207,  20  U 
R.  A.  (N.  S.)  133;  Leach  v.  Owensboro  City 
Ry.  Co.,  137  Ky.  292,  125  a  W.  708;  Louis- 
ville By.  Co.  T.  Knocke,  117  S.  W.  271; 
Bine  Grass  Traction  Co.  y.  Ingles,  140  Ky. 
488,  131  S.  W.  278;  Walker  v.  Louisville  By. 
Co.,  158  Ky.  47,  164  S.  W.  308;  and  Louis- 
ville Ry.  Co.  T.  Vessels.  159  Ky.  664,  167  S. 
W.  924.  In  Louisville  By.  Ga  T.  Gaar,  sa- 
pra,  tbe  court  said:  ,^~>  • 
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^lie  defendant  had  two  agents  on  the  car — 
the  condnctor  and  the  motorman.  The  motor- 
man  had  charge  of  the  operation  of  the  car.  The 
conductor  took  up  fares,  and  looked  after  the 
passengers  in  getting  on  and  off  the  ciir.  He  had 
general  charge  of  the  car,  but  it  was  not  a  part 
of  his  duty  to  keep  a  lookout,  and  the  jury,  un- 
der the  instructions  of  the  court,  might  have 
found  for  the  plaintiff  on  the  ground  that  the 
conductor  was  not  keeping  a  lookout.  It  was 
incumbent  on  the  defendant  to  keep  a  lookont, 
but  it  was  not  required  to  have  its  conductor  and 
its  motorman  both  to  keep  a  lookout" 

In  each  of  these  cases  the  lookont  duty 
was  placed  upon  the  motorman,  who  had 
charge  of  the  movement  of  the  car;  in  no 
case  that  we  have  found  has  that  duty  been 
placed  upon  any  person  not  in  actual  charge 
of  the  car.  We  do  not  wish  to  be  understood 
as  saying  that  cases  may  not  arise  where 
the  motorman  in  charge  of  the  car  should 
have  the  assistance  of  other  persons  in  giv- 
ing timely  warning  of  the  approach  of  the 
car.  If  the  motorman's  view  should  be  ob- 
structed or  insufficient,  by  reason  of  his  posi- 
tion on  the  car  or  otherwise,  and  his  lookont 
duty  could  not  for  that  reason  be  performed 
without  assistance,  he  should  have  the  nec- 
essary assistance;  otherwise,  he  could  not 
perfonn  his  whole  duty.  But  the  dnty  is 
his;  from  the  very  nature  of  the  case  he 
cannot  be  relieved  of  that  duty  by  having 
It  Imposed  upon  some  perscni  not  in  charge 
of  the  operation  of  the  car.  If,  by  reason  of 
his  position,  the  motorman  or  person  in 
charge  of  the  operation  of  the  car  is  unable 
to  keep  a  reasonably  efficient  lookout,  hla 
company  is  negligent;  but  that  is  a  questlOD 
for  the  jury,  under  an  instruction  imposing 
the  lookout  duty  upon  the  motorman  or  per- 
son in  charge  of  the  car.  In  placing  the  look- 
out duty  upon  the  motorman  the  trial  court 
did  not  commit  an  error;  whether  that  duty 
was  performed,  or  not  performed  for  any 
reason,  was  for  the  Jury  to  determine. 

[2]  2.  Appellee  insists,  however,  that  the 
question  as  to  whether  It  failed  to  keep  a 
lookout  is  not  here,  because,  under  the  rule 
of  pleading  which  confines  the  plaintUf  to  the 
acts  of  negligence  specified,  when,  as  here, 
he  attempts  to  detail  them,  he  cannot  go  into 
the  question  of  appellee's  failure  to  keep  a 
lookout,  because  there  is  no  charge  in  the 
petition  that  it  faUed  in  that  respect  We 
are  of  opinion,  however,  that  the  allegation 
that  the  appellee  improperly  and  unskiillful- 
ly  bandied  tlie  car  was  sufficient  to  raise 
that  question.  L.,  H.  &  St  L.  Ry.  Co.  v. 
Osborne,  149  Ky.  648,  149  8.  W.  954. 

[3,  4]  3.  Section  585  of  the  CivU  Code  of 
Practice  makes  it  a  prerequisite  to  the  read- 
ing of  a  deposition  on  a  trial  that  it  must 
have  been  filed  with  the  papers  of  the  case 
before  the  commeucemeat  of  the  triaL  Be- 
fore the  trial  of  this  case  the  deposition  of 
Toung,  the  motorman,  had  been  taken;  but 
It  had  not  been  filed  with  the  papers  of 
the  case.  Toung  testified  on  the  trial  that 
in  approaching  Third  street  his  car  was  run- 
ning at  a  speed  of  from  1  or  1%  to  2  miles  an 


hour.  On  cross-examination  at  the  trial,  he 
was  asked  if  he  had  not  stated  in  his  deposi- 
tion, theretofore  given,  that  his  car  was  go- 
ing about  3  or  4  miles  an  hour.  The  de- 
fendant, however,  objected  to  this  question, 
and  to  the  use  attempted  to  be  made  of  the 
fact  shown  in  his  deposition,  upon  the 
ground  that  it  had  not  been  filed  in  the  case 
before  the  beginning  of  the  trial.  The  court 
sustained  the  objection,  whereupon  the  plain- 
tiff saved  the  point  by  making  an  avowal 
that,  if  the  witness  were  permitted  to  answer 
the  question,  be  would  state,  and  the  same 
was  true,  that  he  did  make  the  answer  im- 
puted to  him  by  his  deposition.  Upon  this 
ruling  of  the  court,  the  plaintiff  introduced 
the  stenographer  who  took  Young's  deposi- 
tion, and  sought  to  have  the  stenographer, 
with  her  notes  before  her,  contradict  the  wit- 
ness, in  the  respect  above  mentioned;  but, 
upon  objection,  this  evidence  was  also  ex- 
cluded by  the  court  A  proper  avowal  was 
then  made. 

The  trial  court  seems  to  have  rested  its 
ruling  upon  the  idea  that  the  "best  evidence" 
rule  required  a  deposition  to  be  produced  to 
show  what  the  witness  therein  said ;  and,  as 
the  deposition  could  not  be  read,  because  it 
had  not  been  filed,  it  was  Incompetent  for  the 
plaintite  to  show  by  the  stenographer  what 
the  witness  bad  said  when  he  gave  his 
deposition.  We  believe  this  ruling  was,  how- 
ever, the  result  of  a  misapplication  of  the 
"best  evidence"  rule,  since  the  purpose  of 
the  question  was,  not  to  prove  some  substan- 
tive fact  relevant  to  the  Issues  of  the  case, 
but  to  impeach  Toung,  and  thus  affect  his 
credibility  as  a  witness  to  a  relevant  fact 
Sections  507  and  598  of  the  Civil  Code  of  < 
Practice  read  as  follows: 

"Sec.  597.  A  witness  may  be  impeached  by  the 
party  against  whom  he  is  produced,  by  contra- 
dictory evidence,  by  showing  that  he  has  made 
statements  different  from  his  present  testimony, 
or  by  evidence  that  his  general  reputation  for 
untruthfulness  or  immorality  renders  him  un- 
worthy of  belief ;  but  not  by  evidence  of  partic- 
ular wrongful  acts,  except  that  it  may  be  shown 
by  the  examination  of  a  witness,  or  record  of  a 
judgment,  that  he  has  been  convicted  of  felony. 

"Sec.  598.  Before  other  evidence  can  be  offered 
of  the  witness  having  made  at  another  time  a 
different  statement,  be  must  be  inquired  of  con- 
cerning it,  with  the  circumstances  of  time,  place 
and  persons  present,  as  correctly  as  the  exam- 
ining party  can  present  them;  and,  if  it  be  in 
writing,  it  must  be  shown  to  the  witness,  with 
opportunity  to  explain  it." 

This  is  a  substantial  statutory  enactment 
of  the  common-law  rule  upon  the  subject, 
which  permits  the  contradiction  of  a  witness 
by  other  witnesses,  on  facts  relevant  to  some 
issue  In  the  case.  40  Oyc.  2563;  1  Green- 
leaf's  Bv.  (leth  Ed.)  SI  461f  and  462.  If 
Young  had  stated  in  a  conversation  with  one 
or  more  persons  that  he  was  running  his 
car  at  4  miles  an  hour,  and  had  thereafter 
sworn  at  the  trial  that  he  was  running  the 
car  at  2  miles  an  hour,  can  it  be  doubted  that 
the  testimony  of  the  persons  to  whom  he. 
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made  the  statement  would  be  competent  to 
impeach  his  credibility  as  a  witness  by 
contradicting^  him?  If  a  witness  writes  a  let- 
ter which  contradicts  his  testimony  upon  the 
trial,  can  it  be  said  that  the  letter  Is  not 
competent  to  Impeach  him,  and  thus  affect 
his  credibility  upon  the  point  in  question? 

If,  instead  of  referring  to  the  deposition 
Toung  had  given,  counsel  had  asked  bim  U  on 
that  day  (giving  the  date)  and  at  Mrs.  Avey's 
office  and  In  her  presence  he  had  said  that  his 
car  was  running  at  a  speed  of  3  or  4  miles 
an  hour,  can  it  be  doubted  that  Mrs.  Avey 
would  be  a  competent  witness  to  contradict 
Tonng  In  case  he  had  made  the  statement 
attributed  to  him?  And  If  Jones,  who  heard 
Young's  statement  while  sitting  In  the  stenog- 
rapher's oflSce,  is  competent  to  impeach 
Young,  why  is  not  the  stenographer  likewise 
competent?  And  If  a  witness  can  be  Im- 
peached concerning  unsworn  statements, 
how  can  it  be  said  that  he  cannot  be  im- 
peached because  he  has  sworn  to  the  state- 
ment attributed  to  him,  thus  making  It  com- 
petent to  contradict  the  unsworn  statements 
of  the  witness,  but  not  competent  to  con- 
tradict his  sworn  statements,  for  the  purpose 
of  affecting  his  credibility?  The  effect  of  the 
trial  court's  rallng  was  to  prevent  the  plain- 
tiff from  contradicting  Toung  In  any  way, 
because  his  d^tositlon  had  not  been  filed. 
But  section  585  of  the  Code  only  prohibits  the 
i-eading  of  a  deposition,  which  was  not  filed 
before  the  commencement  of  the  trial;  it 
does  not  prevent  a  party  from  proving  any 
fact  shown  in  a  deposition  not  filed  In  time, 
or  not  filed  at  all,  by  any  other  method 
permitted  by  law. 

It  is  suggested,  however,  that  the  witness 
has  rights,  and  that  he  should  be  protected 
against  a  practice  which  would  permit  him 
to  be  contradicted  by  an  unfiled  deposition. 
But,  U  that  be  a  sound  suggestion,  why 
should  he  not  also  be  protected  from  being 
contradicted  under  ordinary  circumstances, 
where  he  makes  unsworn  statements  in  con- 
flict with  his  testimony?  Furthermore,  a 
witness  needs  no  protection  of  this  char- 
acter ;  be  Is  only  required  to  tell  the  truth, 
not  oa  one  occasion,  but  on  all  occasions. 
This  question  was  before  this  court  in  City 
of  Louisville  V.  Laufer,  140  Ky.  457,  131  S. 
W.  102.  In  that  cose  the  dty  took  Laufer's 
deposition,  but  did  not  file  it  with  the  papers 
in  the  case,  as  is  required  by  section  585 
of  the  Code.  In  disposing  of  that  case  this 
court  said: 

"It  appears  that,  prior  to  the  trial,  appellant 
took  the  deposition  of  appellee.  While  appellee 
was  on  the  stand,  appellant  offered  to  introduce 
the  deposition  in  evidence.  The  deposition,  how- 
ever, bad  not  been  filed  with  the  papers  in  the 
case  before  the  trial.  In  refuging  to  permit  the 
deposition  to  be  read  the  trial  court  simply  fol- 
lowed the  provisions  of  section  585  of  the  Code, 
which  provides:  'No  deposition  shall  be  read  on 
a  trial  unless,  before  the  commencement  tiiere- 
of,  it  be  filed  with  the  papers  of  the  case.'  Aft- 
er the  court  refused  to  permit  the  deposition  to 
be  filed,  appellant's  counsel  sought  to  impeach 
appellee  by  introducing  the  official  stenographer. 


who  reported  the  deposition  In  question,  and 
attempted  to  prove  by  him  that,  in  giving  the 
deposition  referred  to,  appellee  made  statements 
inconsistent  with  his  testimony  on  the  stand. 
As  appellant  did  not  lay  a  proper  foundation  for 
this  impeaching  testimony  by  asking  appellee  if, 
at  a  certain  time  and  place,  and  in  the  presence 
of  certain  people,  he  had  not  made  certain  state- 
ments, it  follows  that  the  court  properly  exclud- 
ed the  testimony  sought  to  be  introduced." 

It  la  clear  from  the  foregoing  excerpt  that 
the  court  excluded  the  impeaching  testimony 
for  the  reason  only  that  appellant  did  not 
lay  a  proper  foundation  for  it  by  asking  the 
appellee  if,  at  a  certain  time  and  place.  In 
the  presence  of  certain  people,  he  had  made 
the  statements  attributed  to  him,  and  that 
it  was  excluded  for  no  other  reason.  Of 
course,  the  rules  of  cross-examination,  as 
well  as  section  598  of  the  Code,  require  that 
the  witness  must  first  be  given  an  opportu- 
nity to  admit  or  deny  the  statements  attribut- 
ed to  him,  before  be  can  be  contradicted.  But 
no  such  question  of  practice  appears  in  the 
case  at  bar;  it  Is  not  dalmed  that  the 
proper  foundatitHt  was  not  laid. 

Again,  In  I.  O.  R.  R.  Co.  ▼.  Johnson,  115 
S.  W.  800,  a  similar  ruling  was  made.  In 
that  case  it  was  sought  to  contradict  a  wit- 
ness by  what  he  had  said  on  a  previous  trial, 
which  had  been  taken  down  and  appeared  In 
the  stenographer's  transcript  of  the  record, 
which  had  been  used  in  the  Court  of  Appeals. 
The  trial  court  refused  to  permit  counsel  to 
use  the  transcript  for  the  purpose  of  contra- 
dicting the  witness;  but,  in  reversing  that 
ruling,  this  court  said: 

"Complaint  is  also  made  of  the  refusal  of  the 
trial  judge  to  |>ermit  counsel  for  appellant  in  tlie 
cross-examination  of  appellee  to  ask  bim  con- 
cerning statemoits  made  on  a  former  trial.  The 
purpose  of  the  examination  was  to  show  that 
the  statements  of  the  witness  on  this  trial  were 
contradictory  of  those  made  by  him  on  a  former 
trioL  The  record  does  not  pive  the  reasons  of 
the  judge  for  refusing  this  line  of  examination. 
When  a  witness  has  previou^  testified,  it  ia 
proper,  on  a  subsequent  trial  of  the  same  caae, 
to  inqaire  of  the  witness  concerning  statemraits 
made  oy  him  on  a  former  trial,  and  to  ask  him  if 
he  was  not  asked  certain  questions  and  made 
certain  answers— if  the  purpose  of  the  examina- 
tion is  to  impeach  the  credibility  of  the  witness, 
or  to  test  his  memory.  And  if  the  evidence  of 
the  witness  on  a  former  trial  has  been  preserv- 
ed in  the  form  of  a  stenographic  bill  of  evidence, 
made  by  the  official  stenographer,  it  is  compe- 
tent to  repeat  the  questions  and  answers  con- 
tained therein,  and  to  inquire  of  him  if  he  was 
asked  such  questions  and  made  such  answers; 
and,  when  this  is  dcme,  the  stenographer  who 
took  the  notes  of  the  testimony  on  the  former 
trial  may  be  introduced  as  a  witness  for  the  pur- 
pose of  contradiction,  'and  may  use  the  notes 
so  taken  for  the  purpose  of  refreshing  his  recol- 
lection as  to  the  statements  made  by  the  witness 
on  a  former  trial.  Beavers  v.  Bowen,  80  8.  W. 
1165,  26  Ky.  Law  Rep.  2S1.  Whether  or  not 
the  official  stenographer's  transcribed  report  of 
the  evidence,  when  certified  to  by  the  judge  as 
a  correct  transcript,  mi^ht  not  itself  be  used  for 
the  purpose  of  contradiction  independent  of  the 
stenographer,  it  is  not  necessary  to  decide,  as 
that  question  ia  not  before  us,  although  we  can 
see  no  objection  to  this  praxitice." 

It  will  thus  be  seen  that  in  the  Johnson 
Case,  as  well  as  in  the  Laufer  Case,  the  court 
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recosnized  tbat  the  nsaal  and  proper  way  to 
Imxieach  a  witness  Is  to  Introduce  the  stenog- 
rapher who  was  present  when  the  contradicto- 
ry statements  were  made,  and  to  prove  by  the 
stenographer  that  they  were  made,  with  the 
privilege  of  refreshing  his  memory  by  his 
notes  or  the  transcript. 

In  LoulsTiUe  Gas  Go.  ▼.  Kentucky  Heating 
Co.,  142  Ky.  253,  134  S.  W.  205,  McDonald, 
a  witness  for  the  Beating  Company,  testified 
to  what  several  witnesses  had  stated  in 
their  depositions,  and  on  the  witness  stand, 
upon  a  former  trial.  The  court,  however, 
held  tbat  this  was  error  as  to  the  testimony 
of  the  witnesses  who  were  not  parties  to  the 
action.  Of  coarse,  if  they  had  been  parties 
to  the  action,  their  statements  made  at  any 
time  would  have  been  competent  as  admis- 
sions against  interest;  bnt  as  to  those  wit- 
nesses who  were  not  parties  McDonald's  tes- 
timony was  not  competent,  unless  in  the 
pending  trial  a  foundation  had  been  laid 
for  impeaching  them  by  asking  them  on  the 
stand  whether  they  had  made  the  statements 
attributed  to  them.  In  other  words,  the  rul- 
ing was  similar  to  that  in  the  Laufer  Case, 
as  appears  from  the  following  extract  from 
the  (pinion: 

"On  another  trial,  however,  the  court  will  not 
penait  McDonald  to  state  what  other  witnesses 
than  the  defendants  stated  in  their  depoBitiona 
or  while  on  the  witness  stand,  unless  they  are 
asked,  when  on  the  stand,  if  they  did  not  make 
certain  statements  at  a  certain  time  and  place, 
and,  if  they  deny  it,  McDonald  or  any  one  may 
be  permitted  to  show  that  they  did;  but  the 
court  should  then  instruct  the  jury  that  such 
testimony  is  to  go  only  to  the  credit  of  the  wit- 
ness who  denied  making  the  statement" 

In  Thompson,  Ez'r,  ▼.  Thompson,  Ez'r,  156 
Ky.  326,  159  S.  W.  831,  the  stenographer  was 
pnt  on  the  stand  to  prove  the  contradictory 
admissions  of  Mrs.  Thompson,  and  the  point 
was  made  that  the  deposition  itself  could 
only  be  used  for  that  purpose;  but  In  orer- 
mllng  tbat  contention  this  court  said: 

"It  seems  to  us  that  there  can  be  no  serious 
gnestion  that  these  admissions  made  by  Mrs. 
Thompson  were  competent  in  this  litigation  to 
show  who  had  possession  and  control  of  the 
trust  fund.  If  Mrs.  Thompson  had  told  A.,  B., 
or  C.  that  she  bad  at  all  times  the  possession 
and  control  of  this  fund,  it  could  not  be  doubt- 
ed that  A.,  B.,  and  C.  would  be  competent  wit- 
nesses in  this  litigation  to  prove  these  admis- 
sions. Mrs.  Alve^  took  the  deposition  of  Mrs. 
Thompson,  in  which  the  admissions  were  made, 
and  reduced  it  to  writing,  and  Mrs.  Alvey  tes- 
tified tbat  Mrs.  Thompson  made  the  statements 
appearing  in  her  deposition.  Although  Mrs.  Al- 
vey did  not  have  any  particular  Independent 
recollection  of  these  statements,  it  was  proper 
to  permit  her  to  refresh  her  memory  from  an 
examination  of  the  deposition  of  Mrs.  Thompson, 
and  to  testify,  after  so  refreshinir  her  memory 
that  Mrs.  Thompson  made  the  statements  ap- 
pearing in  her  evidence.  The  fact  that  these 
admissions  were  made  by  Mrs.  Thompson  in  a 
deposition  is  wholly  immaterial  so  far  as  the 
competency  of  the  admissions  is  concerned.  The 
important  consideration  is  whether  she  made 
the  admissions;  when  or  where  or  how  she 
made  them  is  not  a  matter  of  much  consequence. 
That  she  made  them  is  not  disputed." 

Again,  in  North  River  Insurance  Co.  v. 
Walker,  161  Ky.  371,  170  S.  W.  983,  a  suit 


on  a  fire  policy,  where  the  defense  was  that 
the  Insured  had  burnt  his  property,  it  was 
held  tbat  the  stenographer  who  had  taken 
down  the  testimony  in  a  criminal  prosecu- 
tion Involving  the  same  Issue  could  testify  as 
to  what  a  witness  had  said  in  the  prosecu- 
tion, and  refresh  bis  recollection  by  the  tran- 
script   In  tbat  opinion  the  court  said: 

"It  was  proper  for  the  stenographer  to  use 
the  transcript  for  the  purpose  of  refreshing  her 
recollection  and  aiding  her  memory  in  testifying 
as  to  what  Woods  stated  upon  the  examining 
trial  mentioned.  Wilson  v.  Commonwealth,  54 
S.  W.  946,  21  Ky.  Law  Rep.  13.^3 ;  Johnson  v. 
Commonwealth,  70  S.  W.  44,  24  Ky.  Law  Rep. 
842 ;  Thomas  v.  Commonwealth,  20  S.  W.  226, 
14  Ky.  Law  Rep.  288 ;  Keau  v.  Commonwealth, 
10  Bush,  190,  19  Am.  Rep.  63.  Or  to  read 
direct  from  the  transcript  of  the  testimony  so 
given.  Lake  v.  Commonwealth,  31  Ky.  Ijaw 
Rep.  1232,  104  S.  W.  1003;  B^iqua  v.  Common- 
wealth, 118  Ky.  587,  81  S.  W.  923,  26  Ky.  Law 
Rep.  420.  The  trial  court,  therefore,  erred  in 
its  ruling  refusing  to  allow  the  witness  mention- 
ed to  testify  concerning  the  evidence  given  by 
Woods  upon  tlie  examining  trial  of  the  Walk- 
ers. The  issue  upon  that  trial  was  substantial- 
ly the  same  as  upon  this ;  i.  e.,  Did  the  Walkers 
intentionally  set  fire  to  the  house  occupied  by 
them,  in  which  the  insured  goods  were  stored? 
And  the  testimony  given  by  Woods  upon  that 
hearing  was  directly  upon  that  issue  and  was 
sought  to  be  used  upon  this  trial  as  against  the 
same  parties  against  whom  it  was  then  given. 
Their  interest  and  motive  in  sifting  and  testing 
Woods'  testimony  then  given  was  the  same  up- 
on that  hearing  as  upon  this;  and  their  right 
and  opportunity  for  cross-examination  upon 
that  occasion  was  unquestioned,  and  the  witness 
was  cross-examined  by  them  on  the  iasue." 

Beavers  v.  Bowen,  80  S.  W.  1165,  26  Ky. 
Law  Rep.  292,  was  an  action  to  recover  dam- 
ages for  assault  and  battery,  in  which  it  was 
offered  to  Introduce  the  report  of  the  evi- 
dence taken  on  the  examining  trial,  for  the 
purpose  of  impeaching  a  witness  who  testified 
on  the  examining  trial.  The  court  however, 
properly  held  that  while  the  transcript  of  the 
evidence  taken  upon  the  examining  trial  was 
not  competent  to  prove  itself,  and,  standing 
alone,  it  nevertheless  was  competent. to  prove 
the  facts  by  the  stenographer  who  reported 
his  testimony  upon  the  examining  trial,  and 
thus  contradict  the  witness.  In  that  case 
the  court  said: 

"But  when  the  purpose  is  to  impeach  a  wit- 
ness by  proving  that  on  another  occasion  he  has 
made  a  different  statement  from  his  testimony 
at  the  trial,  the  mere  introduction  of  the  notes 
by  the  shorthand  reporter  who  took  down  the 
evidence  of  the  witness  on  the  other  trial  is  not 
enough  for  tbat  purpose.  The  extended  notes 
of  the  reporter  are  evidence  in  one  event  only, 
and  that  is  the  one  alluded  to.  The  main  pur- 
pose of  such  notes  in  circuit  courts  is  to  supply 
a  part  of  what  would  otherwise  be  in  the  bill  of 
exceptions  made  up  for  use  soldy  of  the  appel- 
late court  If  they  be  taken  and  used  in  exam- 
ining courts,  and  made  a  part  of  the  minutes  of 
the  proceeding,  their  only  purpose  is  to  furnish 
the  grand  jury  a  clue  to  the  witnesses,  and 
what  they  will  probably  testify,  as  an  aid  in  the 
investigation  before  that  body.  But  where  they 
are  proposed  in  subsequent  trials  as  impeaching 
evidence  they  can  be  used  only  as  memoranda  to 
refresh  the  recollection  of  the  witness  testifying 
to  such  statements.  Wilson  v.  Commonwealtli 
[54  S.  W.  946],  21  Ky.  Law  Rep.  1333.  And 
be  must  be  able,  after  having  his  memory  so  re- 
freshed, to  testify  to  the  matter  as^  his  own 
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recollection.    Tlie  extended  notes,  even  then,  are 
not  themselves  evidence." 

[8]  This  practice  does  not  violate  the  rule 
which  prohibits  the  reading  of  a  deposition, 
even  though  filed  before  the  trial,  unless  the 
witness  be  absent  and  the  conditions  of  sec- 
tion 554  of  the  Civil  Code  be  fulflUed.  WU- 
lls  V.  Bank  of  Hardlnsburg,  160  Ky.  810,  170 
S.  W.  188.  But  this  objection  goes  to  the 
deposition  as  a  deposition  containing  sub- 
stantive evidence,  and  not  when  It  Is  used  for 
the  purpose  of  Impeachment.  The  same  rule 
obtains  In  other  Jurisdictions.  In  Chalmers 
V.  United  Railways  Co.,  153  Mo.  App.  65, 
131  S.  W.  903,  the  court  said: 

"After  the  suit  wag  instituted,  defendant  gave 
notice  and  took  plaintiff's  deposition  before  a 
notary  public.  PlaintifFs  attorney  appeared 
with  his  client  at  the  taking  of  her  deposition 
and  participated  therein.  After  the  deposition 
was  completed,  it  was  read  over  to  plaintiff  and 
she  affixed  lier  signature  thereto.  The  deposi- 
tion was  never  filed  in  the  cause,  but  defendant's 
connsel  sought  to  cross-examine  plaintiff  with 
respect  to  certain  statements  she  made  therein. 
The  use  of  the  deposition  for  this  purpose  was 
objected  to  by  counsel  for  plaintiff,  on  the  ground 
that  the  deposition  had  never  been  filed  in  the 
cause,  and  because  it  was  taken  before  a  no- 
tary public  who  was  an  employ^  of  defendant's 
general  counsel.  Connsel  for  defendant  dis- 
claimed any  purpose  to  introduce  the  deposition 
in  evidence,  as  it  had  never  t>een  filed  in  the 
caase  in  accordance  with  the  statute,  but  in- 
sisted upon  his  right  to  cross-examine  and  con- 
front plaintiff  with  respect  to  certain  state- 
ments made  therein  as  against  her  interests. 
The  court,  nevertheless,  sustained  plaintiff's  ob- 
jection and  denied  defendant's  right  to  use  the 
deposition  even  for  the  purpose  of  cross-exami- 
nation to  the  end  of  contradicting  material  state- 
ments made  by  plaintiff  at  the  trial.  This  was 
error.  Though  the  deposition  was  not  filed  in 
the  cause,  it  conclusively  appeared  to  have  been 
given  by  plaintiff  and  signed  by  her  after  hear- 
ing it  read  over,  and  any  statements  contained 
therein  which  tended  to  contradict  material 
sta^tements  made  by  her  at  the  trial  were  com- 
petent to  be  received  in  evidence.  Glasgow  v. 
Met,  etc.,  Ry.  Co.,  191  Mo.  347,  866,  368,  89 
S.  W.  916," 

Llkevrlse,  in  Soutbem  Kansas  Ry.  Co.  v. 
Painter,  53  Kan.  417,  86  Pac.  731,  a  deposi- 
tion was  tendered  and  parts  of  it  were  offer- 
ed to  be  read  to  Impeach  the  plaintiff,  who 
was  then  on  the  stand,  by  showing  that  he 
had  made  statements  in  his  deposition  that 
were  contradictory  to  his  testimony  upon  the 
stand.  The  Kansas  statute  required  every 
deposition  Intended  to  be  read  in  evidence 
upon  the  trial  to  be  filed  at  least  one  day 
before  the  day  of  the  trial ;  and  in  this  case 
the  deposition  had  not  been  so  filed.  The 
trial  court  excluded  the  deposition  for  all 
purposes;   bnt  upon  appeal  that  ruling  was 


reversed,  the  Supreme  Court  of  Kansas  aay- 
Ing: 

"In  support  of  this  ruling  of  the  court,  connsd 
for  defendant  in  error  advances  the  following 
propositions:  '(1)  That  the  deposition  was  not  acf 
mitted  to  have  been  correctly  written  down,  bat 
was  testified  by  plaintiff  on  the  trial  to  having 
been  incorrectly  written  down.  (2)  That  it  was 
not  filed  one  day  before  trial.  (3)  That  the  dep- 
osition was  not  offered  as  a  whole.  (4)  That  the 
witness  Painter  was  present  in  court  and  testi- 
fied, and  being  so  present,  his  deposition  was  not 
admissible.  (5)  That  every  of  the  portions  offer- 
ed did  not  contradict  the  testimony  of  Painter, 
and  the  deposition  as  a  whole,  taken  together, 
was  corroi)orative  of  Painter's  testimony  on  the 
trial.'  None  of  these  reasons  are  sound.  In 
order  to  contradict  a  witness  on  the  stand  with 
his  own  words  written  at  another  time  and 
place,  it  is  not  necessary  that  he  should  admit 
that  they  were  correctly  written  down.  The 
fact  that  they  occur  in  tiie  deposition  to  which 
his  signature  is  appended  is  at  least  some  evi- 
dence that  they  are  Itis  words.  He  should  not 
si^n  a  deposition  without  knowing  what  is  con- 
tained in  it.  The  second,  third,  and  fourth  prop- 
ositions are  upon  the  theory  that  the  deposition 
was  offered  as  a  deposition.  That  is  an  error. 
The  deposition  was  offered  for  the  purpose  of 
impeaching  the  plaintiff's  testimony,  by  showing 
that  at  another  time  and  place  he  had  made 
statements,  under  oath,  inconsistent  with  those 
made  to  the  jnry  from  the  witness  stand.  WliUe 
the  deposition  could  not  be  used  as  a  depositioa 
when  the  plaintiff  was  present  in  court,  and  testi- 
fied as  a  witness,  like  any  other  declaration  at 
the  witness  to  which  his  attention  has  been  called, 
it  could  be  used  for  the  purpose  of  impeachment 
It  need  not  have  been  under  oath.  A  letter  stat- 
ing the  facts  differently  from  the  manner  in 
which  he  testified  to  them  would  be  admissible 
for  the  purjMse  of  impeachment.  So,  too,  would 
verbal  statements  out  of  court  in  the  hearing  of 
other  witnesses,  to  which  his  attention  had  been 
called,  be  admissible  for  the  same  purpose.  The 
use  of  such  testimony  is  so  common  that  it  is 
hard  to  understand  how  an  objection  to  it  eould 
be  seriously  urged." 

We  conclude,  therefore,  that  the  trial  coart 
erred  when  It  refused  to  permit  the  plaintitf 
to  contradict  Xoong  upon  a  fact  which  we 
think  was  relevant,  and  not  merely  collater- 
al, to  an  issue  In  the  case. 

4.  Finally,  It  Is  Insisted  that  the  verdict 
was  flagrantly  against  the  evidence,  because 
it  was  negligence  per  se  In  the  defendant  to 
send  a  car  through  a  crowded  street  with  the 
motorman  in  the  middle  of  the  car,  18  feet 
from  the  front  of  the  car,  so  loaded  in  front 
of  him  that  he  was  unable,  as  is  claimed,  to 
give  a  placet  lookout  at  street  crossings. 
But  this  merely  comes  back  to  the  original 
propositions,  heretofore  considered,  as  to 
whether  the  law  Imposes  any  lookout  duty 
npon  any  one  except  the  motorman,  and 
fnrther  whether  he  performed  that  duty. 

Judgment  reversed,  and  action  remanded 
for  farther  proceedings. 
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STATE  ex  rel.  GREAR  t.  mXISON  et  aL, 

Judges  of  Kansas  City  Court  of  Ap- 
peals.    (No.  18997.) 

(Supreme  Gourt  of  Missonri.    Dec.  22, 1915. 
Rehearing  Denied  Feb.  9,  1916.) 

1.  CotiBTB  <S=>01  —  Appellats  Coubts  — Re- 
view OF  Decisions— Conflict  with  Kin,- 
iNG-  Decision. 

A  holding  by  the  Court  of  Appeals  that  a 
street  railroad  is  not  liable  upon  the  humanita- 
rian theory,  where  the  motorman,  who  had  kept 
a  proper  lookout  on  observing  plaintiff's  danger 
immediately  threw  oif  the  power  and  applied  the 
hand  brakes,  but  did  not  reverse  the  power,  be- 
ing in  doubt  whether  it  would  take  effect  at  the 
speed  at  which  the  car  was  running,  is  not  in 
conffict  with  a  holding  of  the  Supreme  Court 
that  where  there  is  evidence  that  the  .motorman 
could  have  seen,  and  by  ordinary  care  ought  to 
have  seen,  the  danger  before  he  did,  and  with 
the  appliances  at  hand  could  have  stopped  the 
car  after  he  first  saw  the  danger,  there  was  no 
error  in  submitting  the  case  to  the  jury  upon  the 
humanitarian  theory. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  ii  313,  325,  326;   Dec.  Dig.  €=»91.] 

2.  Appbax  and  Ebbob  «=>1083— Opebation— 

IH/DBIEB   AT    CBOSBINO — CaBE    REQUIRED    — 

"Reasonable  Cabe"— "Obdinabt  Case." 
One  suing  a  street  railroad  for  injuries  at 
a  crossing  cannot  complain  that  the  degree  of 
care  by  which  defendant's  duty  was  measured 
was  ''reasonable  care,"  instead  of  "ordinary 
care,"  since  the  former  term  connotes  in  the 
mind  of  the  layman  a  higher  degree  of  care  than 
the  latter,  though  in  law  they  are  technically 
synonymous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4052;  Dec.  Dig.  <S=>108a. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Care;  Or- 
dinary Care,] 

8.  CotTBTS  *=»91  —  Appellate  Coubts  —  Re- 
view OF  Decisions— Conflict  with  Rul- 
ing Decision. 

A  holding  by  the  Court  of  Appeals  that 
plaintiff  was  negligent  as  a  matter  of  law  in 
driving  a  smoothly  shod  horse  on  a  dark  morn- 
ing, over  a  sleet-covered  street,  on  a  down 
grade,  at  a  slow  trot,  to  a  point  within  35  feet 
of  a  street  car  track,  is  not  in  conflict  with  a 
holding  of  the  Supreme  Court  that  a  man  is  not 
required  to  look  for  danger  when  he  has  no 
cause  to  anticipate  danger,  or  when  danger 
does  not  exist  except  because  of  the  negligence 
of  another. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  313,  325,  326;  Dec  Dig.  e=>91.] 

Woodson,  C.  J.,  and  Blair  and  Revelle,  JJ., 
dissenting. 

In  Banc.  Original  proceeding  by  certiorari 
by  the  State,  on  tbe  relation  of  Harry  U 
Grear,  against  James  Xnilson  and  others. 
Judges  of  the  Kansas  City  Court  of  Appeals, 
to  quash  a  judgment  of  that  court  (177  S.  W. 
780).    Wilt  quashed. 

This  Is  an  original  proceeding  by  certiorari, 
whereby  relator  seeks  to  quash  the  judgment 
of  the  Kansas  City  Court  of  Appeals  in  a 
case  theretofore  i)ending  In  that  court,  where- 
in Relator  Harry  li.  Grear  was  respondent 
and  Ford  F.  Harvey  et  al.,  as  Receivers  of 
the  Metropolitan   Street  Railway  Company 


were  appellants,  for  that,  as  It  was  alleged, 
tbe  opinion  of  the  said  Kansas  City  Court  of 
Appeals  In  said  cause  failed  to  follow  the 
last  previous  rnlings  of  tills  court  upon  cer- 
tain points  of  law. 

The  facts  as  'respondents  found  them  are 
thus  stated  In  their  opinion  In  the  said  case 
of  Grear  v.  Harvey :  ' 

"The  injury  occurred  at  6:30  a.  m.  January 
11,  1913,  at  the  intersection  of  Eighteenth  and 
Cherry  streets,  in  Kansas  City,  in  a  collision 
between  a  one-horse  baker's  wagon  plaintiff 
was  driving  south  on  Cherry  street  with  a  west- 
bound trolley  car  on  Eighteenth  street  There 
was  a  single  track  in  the  middle  of  the  latter 
street,  upon  which  only  west-bound  cars  were 
operated,  and  the  dlstaHce  between  this  track 
and  the  north  curb  was  14  feet  10  Inches  and  be- 
tween the  track  and  the  property  line  21  feet 
The  width  of  Cherry  street  between  property 
lines  was  66  feet  6  inches,  and  between  curbs, 
34  feet.  Cherry  street  was  paved  with  vitrified 
brick,  and  from  Seventeenth  street  south  to 
Eighteenth  was  on  a  down  grade  of  3  or  4  per 
cent.,  but  was  practically  level  on  the  street  in- 
tersection. It  was  dark,  the  morning  was  cold, 
and  the  pavement  was  covered  with  a  thin  coat- 
ing of  ice.  The  horse's  shoes  had  worn  smooth, 
and  plaintiff  drove  at  a  slow  trot  down  the 
street  towards  the  crossing.  There  was  a  two- 
story  building  at  the  northeast  comer  of  the 
streets,  and  plaintiff  could  not  see  the  street  car 
coming  from  the  east  until  he  emerged  from 
behind  that  obstruction.  At  that  time  he  looked 
and  saw  the  car,  which  then  was  about  20  feet 
east  of  Cherry  street,  and  was  running  at  a 
speed,  estimated  by  the  motorman  at  10  miles 
per  hour.  Plaintiff  was  standing  in  the  wagon, 
and  when  he  first  saw  the  car  he  was  about  35 
feet  north  of  the  track,  the  horse,  of  course,  be- 
ing nearer.  Realizing  the  danger  of  a  collision- 
he  pulled  on  the  lines  to  stop  the  horse,  but 
tried  to  avoid  'pulling  the  horse  off  his  feet,'  and 
thereby  causing  him  to  slip  and  slide  towards 
the  tracks,  and  he  applied  tbe  brake,  but  it  did 
not  hold.  The  horse  began  slipping  and  sliding 
towards  the  track,  and  plaintiff  endeavored  to 
prevent  a  collision  by  swinging  him  around  to- 
wards the  right,  and  succeeded  in  bringing  him 
and  the  wagon  to  a  place  on  the  car  track  in 
front  of  the  west  property  line  on  Cherry  street 
where  the  collision  occurred,  and  plaintiff  was 
thrown  out  of  the  wagon  and  injured. 

"The  motorman,  who  had  another  collision 
that  evening  and  was  discharged  by  defendants, 
was  introduced  as  a  witness  by  plaiotiff,  and  tes- 
tified that  the  oar  was  of  tbe  single-truck  type, 
and  was  equipped  with  a  hand  brake  which  was 
known  by  defendants  to  be  in  a  defective  condi- 
tion when  it  left  the  bam;  that  the  brakesboe 
could  not  be  brought  into  dose  contact  with  the 
wheels,  and  he  had  mn  beyond  stopping  places 
because  of  that  defect ;  that  as  soon  as  plaintiff 
drove  from  behind  the  building  he  saw  him, 
realized  the  danger  of  a  collision,  and  imme- 
diately shut  off  the  power  and  applied  tbe 
brakes ;  that  if  they  had  been  in  good  working 
order  he  would  have  stopped  the  car  in  20  feet 
and  av<dded  a  collision,  aad  that  he  did  sot  at- 
tempt to  reverse  the  power  until  he  was  3  or  4 
feet  from  the  horse  and  it  was  too  late  to  pre- 
vent a  collision.  The  salient  points  of  his  tes- 
timony relating  to  his  own  conduct  are  that  he 
saW'  the  hone  and  wagon  at  the  first  opportuni- 
ty, realized  at  once  the  peril  of  plaintiff,  and 
acted  energetically  upon  his  best  judgment  to 
avoid  injuring  him.  The  only  criticism  of  his 
conduct  made  by  plaintiff  is  that  he  could  have 
stopped  the  car  m  time  if,  knowing  that  the 
brakes  were  defective,  he  had  immediately  ap- 
plied the  power  to  reverse  the  motion  of  the 
car." 
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From  these  facts  tlie  respondents  were  of 
the  opinion  that  plaintiff  was  guilty  ot  con- 
tributory negligence  which,  as  a  matter  of 
law,  precluded  his  recovery,  unless  upon  the 
last  clear  chahce  doctrine.  We  gather  from 
the  opinion  of  respondents  tliat  relator  in  bis 
said  action  undertook  to  recover  upon  two 
theories,  to  wit :  (a)  Tliat  the  servants  of  the 
railway  company  were  negligent,  but  that 
relator  was  not  negligent:  or  (b)  that  relator 
was  in  fact  negligent,  but  should  recover 
notwithstanding,  on  the  theory  that  the  serv- 
ants of  the  railway  company  owed  him  the 
duty  to  see  that  he  was  in  a  place  of  danger, 
and,  80  seeing,  to  use 'ordinary  care  and  dlll- 
gence  not  to  Injure  him.  Respondents'  rul- 
ing upon  these  points,  together  with  such  oth- 
er facts  as  may  be  required  to  make  clear 
relator's  contentions,  will  be  set  forth  in  the 
opinion. 

Reinhardt,  Schibsby  &  Muenicb,  of  Kansas 
City,  for  relator.  John  H.  Lucas  and  Lyons 
&  Smith,  all  of  Kansas  City,  for  Harvey  and 
Dunham,  receivers  ot  Metropolitan  St  By. 
Co. 

FARIS,  J,  (after  stating  the  facts  as 
above).  [1]  L  In  the  final  analysis  relator's 
first  contention  is  that  the  respondents'  state- 
ment of  the  last  clear  chance,  or  so-called 
humanitarian  doctrine,  is  erroneous,  or,  at 
least,  out  of  harmony  with  our  last  pro- 
nouncement upon  this  subject  Relator  thus 
sets  out  this  contention: 

"And  your  relator  charges  that  the  said  Court 
of  Appeals  in  its  said  opinion  further  refuses 
or  fails  to  follow  the  last  controlling  decision  of 
the  iSupreme  Court,  in  that  the  opinion  is  in  con- 
flict with  the  opuuon  in  Lyons  v.  Metropolitan 
St.  Ry.  Co.,  253  Mo.  153,  161  S.  W.  726,  Ann. 
Cas.  1915B,  508,  in  which  this  court  held  that 
where  there  is  any  evidence  that,  with  the  ap- 
pliances at  hand,  the  motorman  could  have  stop- 
ped the  car  after  reaching  the  point  of  discovery 
of  peril  and  before  reaching  the  point  of  colli- 
sion, a  case  for  the  jury  is  made  upon  the  hu- 
manitarian theory." 

The  case  of  Lyons  v.  Railroad,  supra,  but 
applied  the  fairly  well-settled  last  clear 
chance  doctrine,  which  the  learned  writer 
of  the  opinion  therein  summarized  by  tersely 
saying  that: 

"The  mere  negligence  of  the  plaintiff,  in  ap- 
proaching and  crossing  the  track,  would  not  jus- 
tify the  infliction  of  an  injury,  if,  by  the  exercise 
of  reasonable  care  and  caution,  it  could  be 
avoided" 

— ^to  the  facts  in  that  case.  These  facts,  as 
this  court  found  them  and  to  wtiich  were  so 
applied  the  rule  of  law  set  forth  above,  ran 
thus: 

"In  view  of  the  fact  that  in  this  case  the  mo- 
torman testified,  in  substance,  that  he  saw  the 
horse  before  the  plaintiff  could  see  the  car,  and 
that  he  realized,  from  the  horse's  speed,  that  a 
collision  was  imminent,  and  that  there  is  evi- 
dence he  could  have  seen  and,  In  the  exercise  of 
ordinary  care,  ought  to  have  seen,  the  horse  be- 
fore be  actually  did  see  him,  but  that  he  was  not 
keeping  his  eye  upon  the  track,  having  turned 
to  look  into  the  car,  and  also  evidence  that  with 
the  appliances  at  hand  he  could  safely  have  stop- 
ped the  car  after  reaching  the  point  from  which 


he  says  he  first  saw  the  horse  and  before  reach- 
ing the  point  of  collision,  there  was  no  error  in 
submitting  the  case  to  the  jury  npon  the  ha- 
manitarian  theory."  Lyons  v.  Railroad,  253 
Mo.  loc.  dt  157.  161  S.  W.  720,  Ann.  Cas. 
1915B.  50& 

Respondents,  stating  further  facts  as  tbey 
found  them  in  the  record  before  us,  and  stat- 
ing the  conclusions  reached  by  tbem  as  mat- 
ters of  law  upon  these  facts,  which  conclu- 
sions led  them  to  restate  the  duties  arising 
from  the  last  clear  chance  doctrine,  said: 

"Therefore,  plaintiff's  case  on  the  demurrer 
to  the  evidence  is  reduced  to  this  question:  Is 
there  any  support  in  the  facts  and  circumstances 
disclosed  for  a  reasonable  inference  that  the  mo- 
torman was  negligent  in  the  effort  he  put  forth 
to  prevent  the  collision?  It  is  conceded  he  was 
not  remiss  in  maintaining  a  lookout,  that  he  saw 
plaintiff  and  realized  the  danger  as  soon  as 
plaintiff  was  visible,  and  that  immediately  he  at- 
tempted to  stop  the  car  by  the  application  of 
the  hand  brakes.  But  plaintiff  argues  that  be 
erred,  and  that  the  error  should  be  accounted 
as  negligence  in  not  immediately  reversing  the 
power,  instead  of  trying  to  stop  with  the  brakes 
which  he  knew  were  defective.  He  answered  the 
question  of  counsel  for  plaintiff,  'If  you  bad  re- 
versed the  moment  you  threw  off  the  power,  how 
soon  would  you  have  stopped?'  with  the  state- 
ment 'In  5  or  6  feet  if  it  had  held.'  An  expert 
witness  for  defendants  testified  on  cross-exami- 
nation that  a  car  of  that  type,  going  10  miles 
per  hour,  could  be  stopped  by  reversing  the 
power  in  20  or  25  feet  at  5  miles  per  hour, 
could  be  stopped  in  15  feet,  and  that  at  slow 
speed  there  was  not  much  difference  in  the  dis- 
tance in  which  the  car  could  be  stopped,  wheth- 
er the  method  employed  was  the  use  of  the  hand 
brake  or  the  reversal  of  the  power. 

"From  the  testimony  of  the  motorman  we  have 
quoted,  it  appears  he  feared  that  at  the  speed 
the  car  was  running  the  reversal  would  not  hold, 
as  he  expressed  it,  and  would  not  be  efficacious 
until  the  speed  had  been  reduced  by  the  brakes. 
We  think  the  characterization  of  his  conduct  is 
not  to  be  determined  by  the  answer  to  the  ques- 
tion of  whether  or  not  he  displayed  sound  judg- 
ment in  adopting  the  course  he  did.  As  we  held 
in  Mathews  v.  Railway,  156  Mo.  App.  715  [137 
S.  W.  1003],  a  mere  error  of  judsmont,  com- 
mitted under  the  stress  of  exciting  and  imminent 
danger  in  an  honest  and  spontaneous  effort  to 
avoid  injuring  another,  is  not  alone  proof  of  neg- 
ligence. A  person  in  such  situation  may  be  ac- 
tuated by  reasonable,  indeed,  by  the  greatest 
care  for  the  safety  of  his  fellow  beings,  and  yet 
pursue  the  least  effective  of  two  possible  courses, 
and  to  stigmatize  him  as  a  wrongdoer  because  he 
was  not  infallible  in  an  exciting  emergency 
would  be  an  obvious  perversion  of  the  humani- 
tarian doctrine,  which  requires  a  reasonable 
manifestation  of  humane  impulses,  not  the  pos- 
session and  exercise  of  the  utmost  wisdom  and 
coolness  in  the  moment  of  danger." 

In  this  we  do  not  think  res^ndents  mis- 
stated the  law,  or  stated  it  out  of  harmony 
with  the  Lyons  Case,  supra.  The  Lyons  Case 
uses  the  expression  "reasonable  care  and 
caution,"  in  designating  the  measure  of  care 
enjoined  as  a  duty  under  the  last  clear 
chance  doctrine.  So  also  do  respondents,  as 
will  be  seen  from  the  excerpt  quoted  above. 
An  examination  of  our  cases  which  we  have 
ruled  here  shows  that  we  have  not,  by  any 
means,  been  uniform  in  our  holdings  as  to 
whether  "reasonable  care,"  or  "ordinary 
care,"  was  to  be  exercised  to  avoid  Injur- 
ing one  who,  by  bis  own  negligence,  put 
himself  in  a  position  of  danger.    Iha  vast 
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majority  of  the  cases  In  this  court  dealing 
with  the  last  clear  chance  doctrine,  we  have 
defined  the  degree  of  care  required  to  be  ob- 
served as  "ordinary  care."  Biska  ▼.  Bail- 
road,  180  Mo.  168,  79  S.  W.  445;  Degonla 
T.  RaUroad,  224  Mo.  696,  123  S.  W.  807 ;  Bpp- 
stein  V.  Railroad,  197  Mo.  783,  94  S.  W.  967; 
Chamberlain  t.  Railroad,  133  Ma  5S7,  33  S. 
W.  437,  34  S.  W.  842;  Rapp  v.  Railroad,  100 
Ma  161,  88  S.  W.  866 ;  Sinclair  v.  Railroad, 
133  Mo.  233,  34  S.  W.  76;  Reardon  v.'  Rail- 
road, 114  Mo.  406,  21  S.  W.  731;  Beybum 
V.  Railroad,  187  Mo.  574,  86  S.  W.  174; 
Hinzeman  v.  Railroad,  182  Mo.  loc.  clt  624, 
81  S.  W.  1134 ;  Felver  v.  Railroad,  216  Ma 
loa  clt  213,  116  S.  W.  980;  Kellny  v.  Rail- 
road, 101  Ma  loc.  dt  76,  IS  S.  W.  806,  8  L. 
R.  A.  783 :  Klockenbrink  t.  Railroad,  172  Mo. 
679,  72  S.  W.  900;  Moore  v.  Railroad,  126 
Mo.  2G5,  29  S.  W.  9;  Jennings  v.  RaUroad, 
99  Mo.  loc.  clt.  399,  11  S.  W.  099 ;  Bergman 
V.  Railroad,  88  Mo.  loc.  dt  683,  1  S.  W.  384; 
Frlck  v.  RaUroad,  75  Ma  506 ;  Welsh  v.  Rail- 
road, 81  Mo.  loc.  dt  473 ;  Guenther  t.  RaU- 
road, 108  Mo.  loa  dt  21, 18  S.  W.  846;  Mey- 
ers V.  Railroad,  69  Mo.  loa  dt  231;  Dono- 
bue  V.  Railroad,  91  Mo.  loa  dt  365,  2  S.  W. 
424,  3  a  W.  848 ;  Sullivan  t.  Railroad,  117 
Mo.  214,  23  S.  W.  149;  Lloyd  v.  RaUroad, 
128  Ma  695,  29  S.  W.  153,  31  S.  W.  110; 
Boenfeldt  t.  RaUroad,  180  Ma  654,  79  S. 
W.  706;  Goff  v.  Transit  C!o.,  199  Mo.  694,  98 
S.  W.  49,  9  L.  R.  A.  (N.  S.)  244 ;  Dyrcz  v. 
Railroad,  238  Ma  loc.  clt  42,  141  S.  W.  861; 
EUls  V.  Railroad,  234  Mo.  657,  138  S.  W.  23 ; 
Zander  v.  Railroad,  206  Mo.  loc.  dt  464,  103 
S.  W.  1006;  Waddell  v.  Railroad,  213  Mo. 
loc.  cit  16,  111  S.  W.  542;  McQuade  v.  Rail- 
road, 20O  Ma  150,  98  S.  W.  562;  White  v. 
Railroad,  202  Ma  lOC  dt  663, 101  S.  W.  14 ; 
Scullin  T.  Railroad,  184  Mo.  loc.  dt  707,  83 
S.  W.  760 ;  and  a  serried  host  of  others  too 
numerous  to  mention  and  set  down. 

The  case  of  Murphy  t.  Railroad,  228  Mo. 
loc.  dt  83,  and  loc.  dt  79,  128  S.  W.  481, 
quotes  with  apparent  approval  the  rule  that 
"due  care  In  watchfulness"  (Rlggs  v.  Rail- 
road, 120  Ma  App.  335,  96  S.  W.  707),  or 
"ordinary  caution  or  watchfulness"  (Isabel 
V.  Railroad,  60  Mo.  loc.  dt  481),  is  the  rule 
by  which  to  measure  the  quantum  of  dili- 
gence. Likewise  the  Murphy  Case,  supra, 
228  Mo.'  at  page  79,  128  S.  W.  481,  quotes  ap- 
parently with  approval  the  case  of  Werner 
V.  Railroad,  81  Mo.  loc.  dt  374,  wherein  the 
rule  Is  enundated  that  "reasonable  care"  is 
the  measure  of  care  enjoined.  Wherefore  the 
rule  seems  to  be  deduced  that  the  danger 
to  one  who  Is  guUty  of  contributory  negli- 
gence l>eing  noted,  it  is  instantly  incumbent 
upon  him  in  dtarge  of  the  threatening  instra- 
mentality  to  use  "aU  prudoit  efforts"  to  pre^ 
vent  collision.  Murphy  v.  Bailroad,  228  Mo. 
loe  dt  82,  128  S.  W.  481.  The  case  of 
Dntcber  v.  BaUroad,  241  Mo.  loc.  clt  160, 146 
S.  W.  63,  seems  to  require  "due  care  to  pre- 
serve life,"  and  to  define  such  care  as  being 
"care  according  to  drcumstanoes."   The  Dut- 


cher  Oase,  supra,  241  Mo.  at  page  159,  146 
S.  W.  63,  quotes  with  apparent  approval,  or 
arguendo  at  least  the  rule  of  "ordinary  care" 
aa  enjoined  by  Beybum  v.  Bailroad,  supra, 
Eppsteln  V.  Bailroad,  supra,  Reardon  v. 
Bailroad,  supra,  Sinclair  v.  Railroad,  supra. 
Chamberlain  v.  Railroad,  supra,  and  Degonla 
V.  Railroad,  supra.  Likewise  there  occurs  in 
the  same  case  of  Dutcher  v.  Railroad,  supra, 
a  quotation  from  Lynch  t.  Bailroad,  208  Mo. 
loc.  dt  1,  106  S.  W.  68,  where  it  is  said  the 
measure  of  duty  is  to  use  "reasonable  care." 
The  latter  case  and  the  cases  of  Klnlen  v. 
Railroad,  216  Mo.  loa  dt  164,  116  S.  W.  623, 
Donahoe  v.  Bailroad,  83  Mo.  543,  Werner  v. 
RaUroad,  81  Ma  374,  ScovUle  v.  BaUroad, 
81  Mo.  441,  Dahlstrom  v.  RaUroad,  96  Mo. 
99,  8  S.  W.  777,  Dunkman  v.  RaUroad,  95 
Mo.  244,  4  &  W.  670,  and  Lyons  v.  RaUroad, 
253  Mo.  loc.  dt.  158,  161  S.  W.  726,  Ann. 
Cas.  1915B,  508,  seem  to  commit  this  court 
to  the  expression  "reasonable  care." 

In  the  case  of  Lyons  v.  Railroad,  supra, 
the  rule  announced  is  that  the  d^endant 
must  "use  all  reasonable  effort"  consistent 
with  the  safety  of  persons  on  board  to  avoid 
colliding  with  him  who  is  seen  to  be  in  dan- 
ger. There  may  be  other  cases  ruled  by  us 
wherein  "reasonable  care"  is  said  to  be  the 
measure  of  duty  enjoined,  but  we  have  not 
found  them,  nor  have  we  any  hesitation  in 
saying  that  the  number  of  cases  Ih  which  we 
or  other  coiv^s  have  used  the  term  "reason- 
able care"  is  negligible  as  compared  to  those 
In  which  the  expression  "ordinary  care"  is 
used.  But  this  question  of  dlfFerence  in  ver- 
biage is  of  no  particular  Importance,  since 
"reasonable  care"  is  ordlnarUy  held  to  be 
identical  with  "ordinary  care" ;  in  fact,  the 
expressions  are  said  to  be  taterchangeabla 
29  Cya  427;  8  Bouvier's  Law  Diet.;  7 
Words  and  Phrases,  6455;  2  Words  and 
Phrases  (2d  Series)  147 ;  Western  Union  TeL 
Co.  V.  Vance  (Tex.  Civ.  App.)  161  S.  W.  904 ; 
LoulsviUe,  etc.,  RaUroad  v.  Pointer's  Adm'r, 
113  Ky.  962,  69  S.  W.  1108;  Raymond  v. 
BaUroad,  100  Me.  629,  ffi2  Atl.  602,  3  L.  R. 
A.  (N.  S.)  94;  Cronk  v.  Railroad,  3  S.  D.  9i, 
52  N.  W.  420.  So,  if  we  were  to  substitute 
the  word  "ordinary"  for  the  word  "reason- 
able," wherever  in  the  excerpt  we  quote  from 
the  opinion  of  respondents,  the  latter  word 
occurs,  we  do  not  find  the  rule  out  of  har- 
mony with  what  we  have  held  and  what  we 
conceive  to  be  the  correct  rule.  For  mark 
what  respondents  say : 

"A  person  in  such  utoation  may  be  actuated 
by  reasonable,  indeed,  by  the  greatest,  care  for 
the  safety  of  his  fellow  beings  and  yet  pursue 
the  least  effective  of  two  possible  courses. 

[2]  Respondents  therefore,  in  our  view, 
did  not  faU  to  foUow  us,  but  on  the  contrary 
so  far  foUowed  us  as  to  use,  the  writer 
thinks,  an  expression  which  is  to  an  eztoit 
unusual,  in  defining  the  degree  of  duty  en- 
joined, thus  (in  trying  to  foUow  us)  violating 
the  rule  that  in  law  "beaten  paths  of  diction 
are  best"  Besides,  recurring  for  A^momenti 
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and  for  the  sake  of  argnmeot  only,  to  the 
merits,  relator  cannot  complain  tbat  tlie  de- 
gree of  care  by  wblcb  the  duty  of  defendant 
to  Mm  was  measured  was  "reaeonable  care" 
Instead  of  "ordlnaxy  care,"  for  if  in  common 
parlance  tbere  be  a  dlCtereooe  ta  tbe  degree 
of  duty  respectively  enjoined  by  tbese  ex- 
pressions, tbere  can  be  but  little  doubt  that 
the  term  "reasonable  care"  connotes  in  the 
mind  of  tbe  layman  a  higher  degree  of  care 
than  that  called  for  by  aiere  "ordinary  care," 
although,  as  we  liave  seen,  these  expressions 
are  technically  synonyms,  each  of  tbe  other. 

Respondents  do  not  teU.  us  on  which  side 
of  the  street  relator  was  driving  when  he 
first  saw  the  car ;  obviously  this  fact  makes 
a  vast  difference.  But  we  are  told  that  the 
car,  running  at  the  rate  of  10  miles  an  hour, 
was  only  20  feet  west  of  the  (>6-foot  street  on 
which  relator  was  driving,  and  that  relator 
was  at  this  instant,  and  when  the  danger 
was  first  seen  by  him,  only  85  feet  from  the 
street  car  ttadis.  The  car,  running  10  miles 
an  hour,  would  traverse  a  distance  of  ap- 
proximately 16  feet  each  second.  It  would, 
as  we  suggest,  make  a  vast  difference  as  to 
which  side  of  the  street  relator  was  on,  be- 
cause if  he  was  on  the  west  side  his  visible 
danger  and  his  visible  efforts  to  escape  a  col- 
lision occupied  but  a  second  or  two  of  time. 

The  mutual  rights  of  relator  and  tbe  street 
car  to  the  use  of  the  street  and  the  duties 
existing  inter  sese  to  maintain  a  lookout  each 
for  the  other  at  a  point  where  each  might 
ordinarily  be  .expected  to  be  are  thus  set  out 
in  the  case  of  Felver  v.  BaUroad,  216  Mo. 
loc.  dt  218,  116  S.  W.  loc  dt  986,  where  we 
■aid: 

"At  most  the  rights  of  the  company  and  the 
rights  of  the  citizen  in  a  public  street  are  mutu- 
al; and  correlative  rights  to  its  use  must  be 
regulated  by  the  exercise  of  due  care.  Says  this 
court  in  die  Kennayde  Case,  snpra,  through 
Wagner,  J.:  The  imfortunate  Kennayde  had 
tbe  same  right  to  pursue  bis  course  that  the  de- 
fendnnt  had  to  run  the  train  on  its  track.  The 
rights  of  the  people  of  Kansas  City  to  travel 
on  and  use  their  own  streets  and  thoroughfares 
are  not  inferior  or  subordinate  to  those  of  the 
railroad  company.  The^  each  have  a  right  to 
exercise  their  privileges  in  a  lawful  manner,  and 
each  are  equally  bound  to  use  caution,  care,  and 
dihgence  to  avoid  accidents.'  Says  Brace,  C.  J., 
in  bancjin  Rapp  v.  Railroad,  190  Ma  161,  162 
[88  S.  W.  865]:  'PlaintifE  had  as  much  right 
on  tbe  street  as  did  defendant,  and  in  pursuing 
his  way  to  be  on  that  part  of  the  street  over 
which  the  defendant's  track  was  laid.  It  was 
his  duty  to  pursue  his  way  with  due  care  for 
his  own  safety,  and  the  safety  of  others,  and 
if,  negligent  of  the  former,  he  went  in  the  way 
of  defendant's  car  in  such  close  proximity  there- 
to as  that  the  servants  of  the  defendant  could 
not,  by  the  exercise  of  ordinary  care,  prevent  In- 
jury to  him,  he  has  Iiimself  only  to  blame  for 
his  injuries,  and  he  ought  not  to  recover." 

The  concrete  facts  in  a  case  like  this  illus- 
trate the  thought  that  the  street  car  had  a 
shade  tbe  superior  right  to  be  on  tbe  rails 
of  its  own  track,  to  tbe  extent,  at  least  at- 
tribntablA  to  tbe  llmitatlom  that  it  oould  run 
only  upon  Ita  rails,  while  relator  was  not 
so  hedged  about,  but  could  use  the  whole 


street.  Clearly  the  motorman  bad  the  right 
to  assume  that  relator  would  not  thrust 
himself  into  a  situation  of  visible  danger, 
and,  BO  assuming,  to  pursue  bis  way  till  tbe 
contrary  reasonably  appeared.  If  tbe  rule 
were  otherwise.  If  a  street  car  upon  a  street 
at  a  place  where  two  streets  cross  be  requir- 
ed to  halt  as  a  duty  fixed  by  law  upon  its 
operation,  till  all  vehicles  and  pedestrians 
pass,  who  might,  at  the  rate  they  are  seen 
to  be  approaching,  be  able  to  get  in  front  and 
get  hurt,  then  such  cars  can  no  longer  be 
run  in  our  populous  cities  except  at  night. 
It  appears  that  in  the  brief  time  (evident- 
ly somewhere  from  one  to  five  seconds),  be- 
tween the  observing  of  relator  in  a  position 
of  danger  and  die  actual  collision  with  him, 
tbe  motorman  did  two  of  tbe  three  things 
possible  to  be  done:  (1)  He  threw  off  tbe 
power;  and  (2)  threw  on  the  band  brake. 
The  complaint  is  because  he  did  not  also  do 
a  third  possible  thing,  viz.,  reverse  the  pow- 
er. The  respondents  find  that  be  did  not  re- 
verse the  power  because  he  feared  the  re- 
verse would  not  bold  at  the  speed  he  was  go- 
ing. In  short,  in  an  emergency,  in  an  instant 
of  time  almost,  in  fire  seconds  at  the  very 
outside,  possibly  in  but  one  second,  after 
the  assumption  of  intelligent  action  of  relator 
was  shattered,  the  motorman  used  two  out 
of  three  possible  methods  to  avoid  a  collision 
(Burge  V.  Railroad,  244  Mo.  loc.  cit  102,  148 
S.  W.  925),  and  his  explanation  shows  be 
exercised  his  best  judgment  in  so  doing. 
That  a  more  cool  employ^  using  the  very 
acme  of  good  judgment  might  have  done  bet- 
ter and  used  all  three  methods  is  beside  tbe 
question.  If  tbe  relator,,  being  himself  pri- 
marily in  fault,  could  exact  tbe  duty  of  re- 
quiring a  servant  to  be  In  charge  who  would 
exercise  the  very  best  possible  judgment  in  a 
crying  emergency  or  be  deemed  negligent  as 
a  matter  of  law  in  failing  so  to  do,  then  by 
the  same  token  relator  could  demand  a  per- 
fectly equipped  car.  Tbe  rule  is  that  re- 
lator must  take  things  as  he  found  them. 
No  privity  whatever  exists  between  relator 
and  tbe  street  car  company;  no  duty  even 
is  to  be  exacted  from  the  company  except 
the  duty  to  use  such  care  to  avoid  injury  to 
relator  as  an  ordinarily  prudent  and- careful 
person  would  have  used  under  tbe  same  or 
similar  circumstances,  after  it  saw,  or  could 
by  the  exercise  of  ordluary  care  have  seen, 
him  in  a  situation  of  danger.  We  think  it 
clear,  under  this  rule,  relator  could  not,  as 
respondents  so  sententiously  observe,  require 
on  the  part  of  the  motorman  "tbe  possession 
and  exercise  of  the  utmost  wisdom  and  cool- 
ness in  the  moment  of  danger."  .Arguendo, 
tbe  respondents  speak  in  their  opinion  of 
"stigmatizing  the  motorman  as  a  wrongdoer 
because  he  was  not  infallible  in  an  exciting 
emergency,"  and  they  further  observe  that: 

"A  man  who  is  honestly  and  zealously  doing 
his  best  to  save  another  is  not  inhumane  and 
should  not  be  denounced  as  a  wrongdoer." 
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In  this,  as  we  view  it,  the  respondents 
were  bnt  speaking  argumentatlTely  and  In- 
dulging In  a  bit  of  rhetoric  to  point  a  moral. 
So  far  as  they  had  stated  the  rule,  they  had 
stated  it  as  we  have  stated  it,  as  exacting 
"reasonable,  care,"  If  this  was  inaccurate — 
and  we  think  It  would  be  better  to  follow  the 
ancient  rule  and  speak  of  "ordinary  care" — 
they  but  followed  us,  and  for  this  we  are  not 
called  on  to  quash  their  judgment. 

Adverting  to  the  theoretical  phase  of  the 
question,  we  all  know  that  liability  for  in- 
juring one  who  by  his  own  negligence  moves 
himself  from  a  place  of  safety  to  a  place  of 
danger  is,  in  the  last  analysis,  bottomed  on 
the  wanton  and  reckless  disregard  of  human 
life  and  limb  of  him  who,  having  at  hand 
.the  means  of  avoiding  hurt,  yet  does  not  use 
such  means.  Boenfeldt  ▼.  Baiiroad,  180  Mo. 
loc.  dt  565,  79  S.  W.  706.  In  the  Roenfeldt 
Case,  supra,  ISO  Mo.  at  page  565,  79  S.  W. 
at  page  709,  Valliant,  J.,  said: 

"But  the  theory  of  the  ^laintifi's  case,  as 
shown  in  his  petition,,  his  evidence  and  the  ar- 
gument in  his  brief,  is  that,  admitting  that  the 
plaintiff  through  his  own  negligence  put  him- 
self in  a  position  of  peril,  vet  the  case  falls 
within  the  exception  to  the  rule  that  one  cannot 
recover  for  Injuries  received  in  consequence  of 
his  own  contributory  negligence.  The  exception 
to  the  rule  is  that  when  the  defendant  sees  (or 
in  some  cases  when  by  the  exercise  of  ordinary 
care  he  might  see)  the  plaintiff  in  a  position  of 
peril  and,  with  the  means  then  at  hand,  is  able, 
by  the  exercise  «f  ordinary  care,  to  avert  the 
injury,  but  neglects  to  do  so,  he  is  liable.  Un- 
der those  circumstances  the  defendant  is  ad- 
judged guilty  of  such  reddess  or  wanton  dis- 
regard of  htunan  life  or  Umb  that  he  is  not 
exonerated  by  showing  that  the  plaintiff  was  al- 
so negligent.  Is  there  anything  in  the  evidence 
in  this  case  to  show  such  a  reckless  or  wanton 
disregard  of  duty  on  the  part  of  the  defendant's 
servants  in  charge  of  this  car?  Is  there  any 
evidence  tending  to  show  that  after  the  motor- 
man  or  motormen  saw  the  plaintiff  in  peril  they 
could  have  stopped  the  car  in  time  to  avert  the 
catastrophe?" 

Liability  In  such  case  cannot  have,  nor 
has  it,  any  other  basis  In  logic  except  wan- 
tonness and  recklessness,  even  though  in  the 
legal  application  of  the  rule  we  have  been 
compelled,  for  practical  purposes  of  adminis- 
tering the  law,  to  find  and  argue  wanton  and 
reckless  disregard  of  life  and  limb  from  the 
facts  of  the  case,  when  In  truth  these  senti- 
ments did  not  exist  in  the  mind  or  intention 
of  the  actual  tortrfeasor.'  Theoretically  the 
view  subsists;  practically  we  have  had  to 
explode  it  utterly.  Dutcher  v.  Baiiroad,  241 
Mo.  137,  145  S.  W.  63.  So  long  then  as  re- 
spondents misstate  no  rules  of  law,  or  fol- 
low us  in  stating  a  rule  of  law  and  merely 
go  back  to  basic  facts  for  argument's  sake, 
we  ought  not  to,  nor  will  we,  interfere.  The 
Constitution  does  not  make  us  arbiters  of 
their  rhetoric  and  diction.  It  follows  that 
we  ought  to  .disallow  tl^  oontentlon  of  re- 
lator that  respondents  billed  to  follow  the 
Kiockenbrlnk  and  Ly<»s  Cases,  it  fairly 
follows  also,  ^  think,  that  these  views  dis- 
pose of  relator's  contention  that  the  opinion 
of  the  respondents  is  In  conflict  with  the 


rule  announced  by  ns  tn  Wellman  t.  Bail- 
road,  219  Ma  126,  118  B.  W.  81.  As  respond- 
ents find  and  recite  the  facts,  we  do  not  think 
tbsre  is  «ny  substantial  evidence  to  take  the 
case  to  the  jury. 

.[3]  IL  Belator's  second  oootentlon  is  that 
the  opinion  of  rectxmdents'  Is  in  conflict  with 
owr  ruling  in  the  case  of  Crawford  v.  Stock- 
yards Co.,  215  Ma  loe.  dt  414,  114  S.  W. 
1057.  Specifically  and  In  hffic  verba  the  point 
of  eoaSlct  la  that  we  there  held: 

"That  a  man  is  mot  required  to  look  for  dan- 
ger when  he  has  no  cause  to  anticipate  danger." 

As  the  Crawford  Case  recited  the  rule,  it 
ran  thus: 

"As  a  eeneral  rule,  a  man  ia  not  required  to 
look  for  danger  when  he  has  no  cause  to  antici- 
pate danger,  or  when  danger  does  not  exist  ex- 
cept it  be  caused  by  the  negligence  of  another." 
215  Mo.  loc,  dt  414,  114  S.  W.  1057. 

Ehcpresslng  our  continued  allegiance  to 
tills  rule  in  a  proper  case,  we  are  utterly 
unable  to  appreciate  Its  application  to  the 
facts  tn  the  instant  case,  or  to  find  wherein 
the  opinion  of  respondents  has  violated  it. 
True  respondents,  upon  the  facts  they  redte 
and  which  we  herein  set  forth,  found  that 
relator  was  guilty  of  contributory  negligence, 
as  a  matter  of  law,  in  driving  a  smoothly 
shod  horse,  oa  a  dark  morning,  over  a  sleet- 
covered  street,  on  a  down  grade,  at  a  slow 
trot  (or  any  other  species  of  the  genus  trot 
we  may  observe,  which  was  so  rapid  as  to 
preclude  stopping  If  need  arise),  to  a  point 
within  35  feet  (relator's  horse  was  by  the 
distance  of  the  horse's  bead  from  relator, 
that  much  nearer  the  track)  of  a  street  car 
track  on  which  cars  were  being  operated. 
We  are  unable  to  see  the  relevancy  of  the 
rule  Invoked  by  relator  under  the  facts  re^ 
dted,  whidi,  in  our  opinion,  show  a  plain 
case  of  contributory  negligence  on  relator's 
part  The  rule  which  he  says  was  violated 
connotes  an  absence  on  the  part  of  relator  of 
the  duty  to  keep  a  lookout  for  danger  when 
approaching  a  place  of  known  danger,  or  to 
approach  such  place  with  bis  horse  under 
control.  If  there  had  been  no  such  duty  in- 
cumbent upon  relator  under  the  facts  here, 
then  the  rule  Invoked  might  apply  to  and 
save  him.  But  he  was  approaching  a  street 
car  track,  a  place  of  known  danger,  and  the 
rule  Is,  not  that  relator  could  placidly  rely 
on  the  freedom  of  the  place  and  situation 
from  danger,  but,  on  the  contrary,  that  rail- 
road and  street  car  crossings,  being  places 
of  known  danger,  must  be  approached  by 
drivers  and  pedestrians  with  care.  Burge  v. 
Baiiroad,  244  Ma  loc.  dt  94,  148  S.  W.  926. 
Touching  this  Identical  duty  of  approaching 
such  places  with  care,  Oraves,  J.,  writing  the 
opinion  In  the  above  case,  244  Mo.  at  page 
94,  supra,  MS  S.  W.  at  page  299,  said: 

"It  is  olsar  from  the  statement  of  facts  that 
the  deceased  was  guilty  of  negligence  aa  a  mat- 
ter of  law.  A  railroad  crossing  is  within  it- 
self a  signal  of  danger.  The  law  imposes  upon 
the  traveler  the  duty  of  exercising  caution  at 
such  places.  He  most  make  some  effort  to  find 
out  if  there  is  an  approaching  train  before  he 
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drives  upon  the  tracks.  He  can  close  neither 
his  eyes  nor  his  ears.  The  means  of  self-pro- 
tection given  him  must  be  used.  A  failure  so  to 
do  constitutes  negligence." 

It  follows,  we  tbink,  that  this  contention 
also  of  relator  should  be  disallowed,  which, 
being  done,  disposes  of  the  points  made  by 
relator,  and  results  in  the  conclusion  that  our 
writ  herein  was  Improvldently  issued  and 
should  be  quashed.     Let  this  be  don& 

QRA.VEa  and  WALKER,  JJ.,  concur. 
BOND,  X,  concurs  in  result.  BLAIB  and 
B£VKIiLS>,  JJ.,  dissent 

WOODSON,  C.  J.  (dissenting).  I  dissent 
from  the  first  paragraph  of  the  majority 
opinion  for  the  reason  that  the  facts  of  the 
case,  as  stated  by  the  Court  of  Appeals  and 
by  this  court,  do  not  show  that  the  motormnn 
In  charge  of  the  car  was  excited,  confused, 
or  frightened  at  the  time  be  saw,  or  by  the 
exercise  of  ordinary  care  should  have  seen, 
the  plaintiff  approaching  the  tradt,  but,  up- 
on the  contrary,  his  own  evidence  shows  that 
he  was  cool  and  deliberate,  and  considered 
the  various  means  be  had  at  hand  with  which 
to  stop  the  car,  and  weighed  In  his  mind 
which  were  the  best  for  that  purpose.  He 
went  so  far  as  to  reason  out  the  fact  that  If 
be  should  have  applied  the  brakes  while  the 
car  was  running  10  miles  an  hour,  they  prob- 
ably would  not  have  taken  hold  and  stopped 
the  car,  and  for  that  reason  he  did  not  apply 
them ;  and  therefore  the  rule  of  law  applica- 
ble to  cases  where  such  facts  are  shown  to 
have  existed  does  not  apply  to  cases  like  this, 
where  they  were  not  shown  to  have  existed. 
Under  the  facts  of  this  case  the  conduct  of 
the  motorman  should  have  been  considered 
and  weighed  without  injecting  into  it  the  ele- 
ment of  excitement  and  c<Htfusion. 

I  also  dissent  from  paragraph  2  of  the 
opinion  for  two  reasons:  First  Because,  in 
my  opinion,  the  role  announced  in  the  case 
of  Crawford  v.  Stockyards  Co.,  215  Mo.  loc 
dt  414,  114  S.  W.  1057,  does  apply  to  this 
case.  That  case  in  effect  holds  that  a  person 
is  not  required  to  look  for  danger  when  be 
has  no  cause  to  anticipate  it,  or  where  dan- 
ger would  not  exist  except  wboi  caused  by 
the  negligence  of  another.  While  it  Is  true, 
as  stated  by  my  learned  Associate,  that  a 
railroad  track  of  itself  is  a  signal  of  danger, 
and  that  those  who  approach  It  must  take 
heed  of  danger  when  they  attempt  to  cross 
over  It  the  danger  there  mentioned  refers  to 
the  dangers  that  are  Incident  to  the  running 
of  the  train  In  a  careful  and  prudent  manner, 
and  not  in  a  negligent  or  unlawful  way.  In 
the  case  at  bar  the  presence  of  the  railroad 
track  of  Itself  was  no  warning  whatever  to 
the  relator  that  the  brakes  of  the  car  which 
caused  the  Injury  were  out  of  repair,  and  for 
tbat  reason  the  motorman  was  unable  to  con- 
trol Its  movements.  He  had  the  right  to  rely 
upon  the  presumption  that  the  car  was  in 


reasonably  safe  condition  for  the  purposes 
for  which  it  was  being  used,  and  was  there- 
fore, as  held  in  the  Crawford-Stockyards 
Case,  supra,  not  required  to  look  for  the  dan- 
ger that  was  incident  of  the  defective  brakes, 
which,  of  course,  was  due  to  the  negligence  of 
the  railway  company.  Not  only  that  but  ac- 
cording to  the  motorman's  own  testimony,  he 
could  have  stopped  the  car  in  time  to  have 
avoided  the  injury  after  seeing  the  relator's 
horse  approaching  the  crossing  had  the 
brakes  been  in  good  condition.  Second.  Be- 
cause in  my  opinion  tbe  evidence  made  a 
prima  facie  case  for  tbe  plaintiff,  and  the 
question  of  contributory  negligence,  a  matter 
of  defense,  should  have  been  submitted  to 
the  Jury  under  proper  instructions  given  by 
the  court  In  my  opinion,  this  Is  one  of  those 
cases  where  reasonable  men  of  ordinary  pru- 
dence ml^t  reasonably  differ  regarding  the 
conduct  of  the  relator  In  approaching  the 
crossing  mentioned,  under  the  facts  and  cir- 
cumstances of  this  case  as  detailed  in  evi- 
dence. 

I  am  therefore  of  the  opinion  tbat  tbe 
judgment  of  the  Court  of  Appeals  violates 
the  rulings  of  this  court  as  stated,  and  that 
Its  Judgment  should  be  set  aside  and  tor 
naught  held,  and  that  o^r  writ  should  be 
made  permanent 


McINTTKE  ▼.  CASET  et  al,    (No.  17537.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jan.  6,  1916.     Rehearing  Denied 

Feb.  15,  1916.) 

1.  Dexos  «=»118— Sufficierct  ov  EvinKROX 
— Land  Conveyed — Meeting  oir  Minds. 

In  ejectment  to  recover  a  part  of  a  lot  to 
which  plaintiff  daimed  title  under  deeds  from 
the  defendant  executed  when  the  lot  was  divid- 
ed by  a  60-foot  avenue,  evidence  held  to  show 
that  tbe  minds  of  the  parties  never  met  upon 
a  sale  of  the  entire  lot,  but  only  upon  a  sale 
of  that  part  of  it  lying  west  of  the  avenue. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  <S=>118.] 

2.  Refobuation    of    Instbuments    «=»45  — 
Deeds— McTUAi,  Mistake— Evidence. 

In  such  action,  the  defendant  was  entitled 
to  relief  in  equity  on  the  ground  of  mutual  mis- 
take by  a  reformation  of  the  deeds  in  conform- 
ity wiUi  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ft  167-198;  Dec. 
Dig.  iSs»45.] 

3.  Rkfobkation    of   iNerrBUMKin's    «=»18  — 
Obodnds— "Mistake  in  Law." 

A  mistake  of  law  will  not  afford  an  adft-  . 
quate  ground  for  relief  by  reformation  of  an 
instrument,  but  the  rule  that  ignorance  of  the 
law  excuses  no  one  is  confined  to  mistakes  as  to 
tbe  general  rules  of  law,  and  has  no  application 
to  mistakes  of  persons  as  to  their  own  private 
rights  and  Interests. 

[Ed.  Note.— For  other  cases^see  Reformation 
of  In8trument^  Cent  Dig.  i|  72,  73 ;  Dec  Dig. 

«3>18.] 

Appeal  from  St  Louis  Olrcait  Court;  Geo. 
H.  Shields,  Judge. 

Ejectment  by  Kate  E.  Mclntyre  against 
John  Casey  and  others,  with  cross-bill  for 
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reformation  of  deeds.  Judgment  for  defend- 
ants, and  plaintUC  appeals.  Modified  and 
afSrmed. 

Ball  &  Dame  and  Wm.  H.  O'Bden,  all  of 
St  Lonls,  for  appellant  Henry  W.  Allen,  of 
St  Louis,  for  respondents. 

WALKEJE,  J.  Ejectment  to  recoyer  a 
part  of  lot  17  in  the  Auguste  Gamache  addi- 
tion to  the  city  of  Carondelet,  now  a  part  of 
the  city  of  St.  liouis.  This  action  was  in- 
stituted in  the  circuit  court  of  said  city  in 
1911.  Plaintiff  claims  title  to  the  lot  In  con- 
troversy under  deeds  from  defendant  and 
wife  made  to  her  in  1896  and  1904.  The  lot 
as  described  tn  these  conveyances  is  as  fol- 
lows: 

"Lot  seventeen  (17)  in  Augaste  Oamache's 
addition  to  the  city  of  Carondelet  and  being  in 
block  No.  twenty-nine  hundred  and  twenty- 
eight  (2928)  of  the  citv  of  St.  Louis,  fronting 
ninety-fsix  feet,  nine  inches  (96'  9")  on  the  west 
line  of  Sixth  street,  which  is  now  dedicated  and 
open  and  sixty  (60)  feet  wide,  and  running 
westwardly  between  parallel  lines,  from  said 
w^st  line  of  Sixth  street,  one  hundred  and  fifty 
(160)  feet,  more  or  less,  to  a  twenty  (20)  foot 
alley,  bounded  north  by  the  north  Ime  oi  said 
lot  17,  east  by  Sixth  street,  south  by  lot  16  and 
west  by  said  alley." 

For  a  clearer  understanding  of  this  de- 
scription see  map. 
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The  plat  of  the  Gamache  sabdivision  show- 
ed certain  numbered  lots  and  streets.  One 
of  the  latter  was  Sixth  street,  sometimes 
designated  as  Vermont  avenue;  it  was  35 
feet  wide  and  located  east  of  and  adjacent 
to  said  lot  17.  This  street  had  not  been 
used  as  a  highway  since  1883,  if  in  fact  it 
had  ever  been  so  used,  and  it  was  subse- 
quently vacated;  the  reason  for  such  non- 
user  and  vacation  being  that  another  street, 
known  by  the  same  number,  but  subsequent- 
ly named  Vermont  avenue,  which  was  60 
feet  wide  and  bisected  said  lot  17  north  and 
south,  had  been  used  as  a  public  highway 
since  1881,  and  was  dedicated  as  such  In 
1904.  The  property  sought  to  be  recovered 
is  that  part  of  lot  17  lying  east  of  Vermont 
avenue  as  shown  on  the  map.  The  contro- 
versy arises  from  the  different  constructions 
placed  upon  the  description  of  the  lot,  due 


primarily  to  the  two  streets  having  the  same 
name.  This  will  be  developed  In  a  recital 
of  the  facts. 

The  petition  is  in  the  usual  form.  The  an- 
swer is  a  general  denial  and  a  cross-bill, 
which  sets  up  an  equitable  defense  and  asks 
a  reformation  of  the  deeds  in  conformity 
with  the  intention  of  the  parties.  The  ma- 
terial allegations  of  this  pleading  are  in  ac- 
cord with  the  testimony,'  and  a  recital  of 
same  is  therefore  necessary  to  an  nnder- 
standlng  of  the  case. 

[1]  In  the  year  1855  the  Gamache  addition 
was  laid  out,  and  a  plat  thereof  executed 
and  recorded  showing  blocks  and  lots  and 
dedicating  to  public  ase  certain  streets  and 
alleys,  including  a  street  called  Sixth  street, 
35  feet  in  width;  among  the  lots  was  one 
numbered  17,  having  a  frontage  of  96  feet  9 
inches,  more  or  less,  on  said  Sixth  street 
and  extending  westward  150  feet  to  an  alley; 
in  1889  John  W.  Casey,  the  defendant,  pur- 
chased said  lot,  and  at  that  time  and  for 
many  years  prior  thereto  the  35-foot  street 
was  not  in  use  as  a  highway,  but  a  street 
known  as  Sixth  street  60  feet  in  width,  did 
exist  and  was  used  by  the  public,  extending 
approximately  through  the  middle  of  lot  17 
in  a  northerly  and  southerly  direction,  and 
being  an  extension  of  an  existing  street  of 
the  same  vridth  north  of  said  lot,  which  street 
and  the  extension  later  received  the  name  of 
Vermont  avenue.  When  the  defendant  bought 
the  lot  in  18S9  it  had  a  frame  dwelling  on 
the  part  east  of  Vermont  avenue  and  fronting 
the  same.  These  allegations  of  the  answer 
are  admitted  in  plaintiff's  reply.  The  re- 
mainder plaintiff  denied.  They  are  as  fol- 
lows: The  owners  of  lots  similarly  situated 
to  that  of  defendant  in  all  instances  had 
their  improvements  fronting  on  the  50-foot 
street  and  not  on  the  35-foot  street  of  the 
plat 

In  1896  defendant  sold  to  Reber,  trustee 
for  Kate  B.  McEntyre,  that  part  of  lot  17  ly- 
ing west  of  said  60-foot  street;  the  convey- 
ance being  In  trust  for  the  sole  and  separate 
use  of  said  Kate  E.  McEntyre,  free  from 
the  control  of  her  husband,  and  the  lot  was 
described  as  in  the  descripticm  heretofore 
given  in  this  statement.  It  was  understood 
by  and  between  defendant  and  plaintiff  that 
the  eastern  boundary  of  the  lot  so  conveyed 
as  "lying  west  of  said  60-foot  street  and  de- 
scribed as  Sixth  street,  which  is  now  dedi- 
cated and  opened  60  feet  wide,"  was  the  60- 
foot  street  actually  opened,  and  not  the  35- 
foot  street  shown  on  the  plat  of  Gamache; 
that  upon  the  making  of  this  deed  defendant 
surrendered  to  plaintiff  possession  of  that 
part  of  lot  17  west  of  said  60-foot  street,  but 
continued  in  the  possession  of  the  part  of 
same  east  of  said  street  from  that  time  to 
the  present,  and  that  the  plaintiff  and  Reber, 
her  trustee,  had  actual  knowledge  of  said 
fact  during  all  of  said  time  from  said  con- 
veyance to  the  present,  and  did  not  object 
thereto  or  claim  any  right  or^title  therein; 
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tbat  about  the  year  1900  defendant  erected 
tipon  the  portion  of  said  lot  lying  east  of 
said  60-foot  street,  of  which  he  had  been  In 
continuous  possession,  a  2-8tory  brick  build- 
ing, and  that  plaintiff  and  her  trustee  knew 
that  said  building  was  being  erected  by  the 
defendant,  and  that  he  claimed  to  be  the 
owner  of  the  part  of  the  lot  on  which  the 
improvement  was  being  made,  but  that  they 
did  not  object  thereto  or  claim  ownership  In 
such  part  of  said  lot;  tliat  in  1904,  plaintiff's 
husband  having  died,  she  requested  defendant 
to  execute  another  deed  for  the  purpose  of 
correcting  the  deed  of  1896  by  changing  the 
spelling  of  her  name  from  "McEtotyre"  to 
"Mclntyre,"  and  to  divest  the  record  title 
out  of  iBeber,  trustee,  and  vest  It  in  her; 
with  that  object  in  view  the  trustee,  Reber, 
on  or  about  September  2,  1904,  executed  a 
deed  conveying  the  property  to  defendant  as 
described  in  the  deed  made  by  defendant  to 
plaintiff  in  1896,  and  on  the  same  day  defend- 
ant executed  a  deed  reconveylng  said  proper- 
ty to  plaintiff  as  described  in  the  original 
deed ;  that  both  of  said  deeds  were  prepared 
by  plaintiff,  that  defendant  gave  no  consider- 
ation for  the  deed  of  the  trustee  to  him,  and 
that  the  same  was  never  actually  delivered, 
and  that  he  received  no  consideration  for  his 
deed  to  the  plaintiff ;  that  defendant  has  been 
In  the  open,  notorious,  and  adverse  posses- 
sion of  the  land  described  in  plaintiff's  peti- 
tion for  more  than  10  years  continuously 
last  past,  claiming  title  thereto  in  fee,  and 
by  reason  thereof  plaintiff  is  barred  from 
maintaining  this  action  against  him,  and  that 
by  reason  of  permitting  defendant  to  remain 
In  the  possession  of  said  lot  for  more  than  10 
years  and  to  make  valuable  improvements 
thereon  with  plaintiff's  knowledge  and  with- 
out objection  or  warning  to  defendant  that 
she  is  estopped  to  claim  any  title  therein  or 
from  claiming  that  the  deed  of  1896,  or  that 
in  correction  of  same  in  1904  conveyed  any 
land  to  her  east  of  said  60-foot  street;  and 
that  the  court  reform  the  deeds  of  1896  and 
1904  so  that  the  descriptions  therein  may 
properly  convey  the  land  actually  granted 
and  intended  to  be  granted  thereby. 

If  the  presentation  of  other  salient  facts 
in  evidence  Is  deemed  necessary  to  a  fuller 
understanding  of  the  matter  at  iasne,  they 
will  be  set  forth  in  the  opinion.  The  descrip- 
tion of  the  property  contained  in  the  deeds 
made  by  defendant  to  plaintiff  included  all 
of  lot  17. 

The  testimony,  as  well  as  the  i^ysical 
facts,  indicate  that  when  the  deed  of  1896, 
as  well  as  that  of  1904,  was  made,  neither 
party  Intended  to  sell  or  buy  more  than  that 
part  of  lot  17  lying  west  of  Vermont  avenue. 
At  the  time  of  the  transfer,  and  for  a  num- 
ber of  years  prior  thereto,  this  avenue  had 
been  used  as  a  public  highway,  and  although 
it  was  not  formally  dedicated  as  such  until 
1904,  persona  owning  property  on  either  side 
of  it  had  for  a  number  of  years  before  1896 
built  their  homes  fronting  on  same.    Possess- 


ed of  this  knowledge,  it  Is  not  reasonable  that 
the  defendant  wonld  have  made  a  deed  and 
the  plaintiff  would  have  accepted  same, 
which  included  In  the  description  a  parallel- 
ogram carved  out  of  said  lot  17,  anA  then 
occupied  by  said  avenue,  94  feet  In  length 
and  60  feet  in  widtii. 

Plaintiff  says  tbat  for  40  years  preceding 
the  trial  she  had  lived  on  a  lot  located  on 
the  west  side  of  this  avenue  immediately 
south  and  adjacent  to  that  part  ct  lot  17 
which  she  took  possession  of  when  the  deed 
was  made  to  her.  For  28  years  before  the 
trial  defendant  had  lived  on  that  part  of 
lot  17  lying  east  of  Vermont  avenue.  Plain- 
tiff, when  the  deed  was  delivered  to  her,  took 
possession  of  the  west  x>art  of  said  lot  and 
never  attempted  to  exercise  acts  of  owner- 
ship or  make  a  claim  of  any  cliaracter  to 
that  part  of  the  lot  east  of  the  avenue.  Dur> 
ing  all  the  time  that  Intervened  between  the 
making  of  the  deeds  mentioned  and  the  in- 
stitution of  this  suit  she  lived  in  plain  view 
of  the  part  of  the  lot  occupied  by  defendant, 
and  must  have  seen  the  dally  exercise  of 
acts  of  ownership  by  him  thereon,  not  only 
in  his  occupying  a  house  on  said  lot  as  a 
residence,  but  in  the  erection  thereon,  after 
the  deed  was  made  to  plaintiff,  of  a  brick 
building  of  a  substantial  diaracter,  as  it  is 
shown  to  have  cost  $5,500.  These  facts  Justi- 
fy the  conclusion  that  neither  party,  despite 
the  description  in  the  deed,  entertained  the 
thought  that  the  one  had  sold  or  that  the 
other  had  bought  more  than  the  portion  of 
said  lot  17  lying  west  of  Vermont  avenue. 
No  other  conclusion  is  consonant  with  the 
ordinary  conduct  of  men,  or  of  women  ei- 
ther, in  transactions  of  this  character.  If 
plaintiff  had  intended  to  buy,  or  believed  or 
thought  that  she  had  bought,  the  entire  lot, 
she  would,  measuring  her  conduct  by  the 
usual  course  of  human  experience,  have  en- 
tered into  possession  of  the  property,  or 
would  have  demanded  its  delivery  to  her  by 
the  defendant  or  would  have  required  him  to 
contract  with  her,  or  account  to  her  for  his 
occupancy.  This  she  did  not  do,  and  in  fact 
her  testimony,  taken  altogether,  shows  that 
her  claim  was  an  afterthought  She  says, 
answering  a  number  of  inquiries  as  to  why 
8l>e  did  not  do  any  of  the  things  usually 
indicative  of  ownership,  tliat  she  "did  not 
have  any  idea  she  was  acquiring  defendanlfs 
house,  the  house  in  whidi  he  was  living 
at  the  time ;  that  she  did  not  Iiave  any  idea 
about  it,  but  she  knew  she  had  bought  lot  17 ; 
that  she  knew  defendant  had  erected  a  two- 
story  brick  building  on  a  part  of  lot  17  east 
of  Vermont  avenue,  but  did  not  know  the 
property  belonged  to  her  until  the  city  con- 
demned the  60  ffeet  of  ground  for  Vermont 
avenue  in  1904,  that  was  the  first  time  she 
knew  it." 

[2]  If  it  be  true  that  plaintiff  discovered 
what  she  now  claims  to  be  the  extent  of  her 
rights  under  the  deed  in  1904,  as  she  testifies, 
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she  contlnaed  for  7  years  thereafter,  or  until 
the  Institution  of  tbia  suit,  to  sit  supinely 
by,  a  dally  witness  of  defendant's  domin- 
ion over  the  property,  ■without  even  notifying 
him  of  her  claim.  Facing  this  fact  of  whl(^ 
she  gives  express  testimony,  a  comment  upon 
credibility  Is  snperfluous.  But  let  It  be  grant- 
ed that  she  did  discover  in  1904  that  under 
the  deed  she  was  entitled  to  the  entire  lot, 
the  evidence  aU  points  to  the  conclusion  that 
the  minds  of  the  parties  never  met  upon  a 
sale  of  the  lot,  but  that  they  did  meet  nix)n  a 
sale  of  that  part  of  same  lying  west  of  Ver- 
mont avenue,  nils  being  true,  we  find  the 
allegations  of  the  cross-bill,  the  substance  of 
which  la  set  forth  in  the  statement,  omitting 
therefrom  the  phraseology  of  pleading,  ample 
to  afford  relief  In  equity  on  the  ground  of 
mutual  mistake. 

[3]  That  a  mistake  ctf  law  pure  and  simple 
wlU  not  afford  an  adequate  ground  for  relief 
Is  well  settled;  but  the  tlmewom  maxim 
that  "Ignorance  of  the  law  excuses  no  one" 
has  Its  limitations  and  is  conSned  to  mis- 
takes as  to  the  general  rules  of  law,  but  has 
no  application  to  mistakes  of  persons  as  to 
their  own  private  rights  and  Interests.  Pom. 
£}q.  Jur.  (3d  E3d.)  S  841  et  seq.  In  recogni- 
tion of  this  doctrine  we  have  sieveral  times 
held  that  the  mutual  mistake  of  the  parties 
to  a  deed  as  to  the  grantor's  Interest  In  the 
land  at  the  time  It  -  was  conveyed  is  one 
against  which  eqnlty  wUl  afford  relief.  Cas- 
tleman  v.  Castleman,  184  Mo.  loc.  dt  445, 
83  S.  W.  787,  and  cases ;  Meek  v.  Hurst,  223 
Ma  loc.  dt.  696,  122  S.  W,  1022,  185  Am.  St. 
Rep.  531,  and  cases.  See,  also,  the  weU-con- 
sldered  case  of  Barton  v.  Haden,  108  Ya. 
51,  60  8.  EX  736,  15  L.  R.  A.  (N.  S.)  1038, 
which  dtes  t»d  discusses  many  earlier  cases. 
An  application  of  this  doctrine  is,  in  our  opin- 
ion, appropriate  here. 

The  fact  that  the  plaintiff  paid  the  taxes 
on  the  entire  lot  for  the  years  of  1910  and 
1911  does  not  lessm  the  force  of  the  conclu- 
sion that  the  mistake  as  to  the  description 
of  the  lot  In  the  deeds  was  not  mutual.  At 
best  these  payments,  if  made  In  good  faith, 
were  but  circumstances  manifesting  acts  of 
ownership,  but  exerdsed  long  after  the  con- 
tract of  sale  had  been  consummated  and  aft- 
er plaintiff  says  she  discovered  she  had 
twught  the  entire  lot,  they  are  possessed  of 
little  probative  force. 

In  this  view  of  the  case  It  becomes  un- 
necessary to  discuss  questions  as  to  the  in- 
tention of  the  grantor  to  be  deduced  from 
the  deeds,  or  concern  ourselves  with  the  old 
learning  as  to  whether  monuments  take  pre- 
cedence over  courses  and  distances,  or  the  plea 
of  the  statute  of  limitations  as  applicable 
to  a  grantor,  who  after  conveyance  holds 
adversely  to  his  grantee.  These  are  all  fore- 
dosed  upon  the  finding  herein  that  the  deeds 
were  based  upon  a  mistake  mutual  to  both 
I>arties,  which  results  In  an  affirmance  of 


the  Judgment  of  the  trial  court  with  the  dl-i 
rectlon,  that  ^ame  be  so  modified  that  the 
deed  heretofore  made  March  30,  1896,  by  de- 
fendant and  wife  to  L.  S.  Reber  as  trustee 
for  Kate  E.  McKntyre,  and  the  deed  made 
by  defendant  and  wife  September  2,  1904, 
to  Kate  E.  Mclntyre,  be  reformed  so  that 
the  descriptions  therein  shall  correctly  set 
forth  that  part  of  said  lot  17  lying  west  of 
Vermont  av^iue  which  was  Intended  to  be 
conv^ed  by  defendant  to  said  grantees  in 
the  original  deeds;  and  It  is  so  ordered.  All 
concur. 


STATE  ex  rel  ODELL  v.  JOHNSOK  et  al., 
Judges.    (No.  19016.) 

(Supreme  Court  of  Missouri.     Feb.   9,  1916.) 

MAicDAin»  «=>31^-SnBJi:cT  of  Rbukj>— Aots 

OF  COUBT— ASSIONUXNT  OT  OAOSXS. 

The  altematire  writ  of  mandamus,  issued 
to  a  circuit  judge  to  c(»npel  a  special  assign- 
ment of  a  cause  for  trial  in  violation  of  rules 
of  court  en  banc,  requiring  assign  ments  to  be 
made  in  certain  order,  will  be  quashed  and  per- 
emptory writ  denied. 

[Ed.  Note.— For  other- eases,  see  Mandamus, 
Cent  Dig.  f§  74,  75;   Dec.  Dig.  «=>31.1 

In  Bana  Mandamus  by  the  State,  on  the 
relation  of  Ruby  E.  Odell,  to  compel  a  spedal 
assignment  of  relator's  cause,  by  Frank  6. 
Johnson,  Judge  of  the  Assignment  Division 
No.  5  of  the  Circuit  Court  of  Jackson  County, 
and  another.  Heard  on  the  report  of  the 
commissioner  recommending  denial  of  a  per- 
emptory writ  and  quashing  of  the  alternative 
writ  Alternative  writ  quashed,  and  peremp- 
tory writ  denied. 

C.  W.  Prince  and  E.  A  Harris,  both  of 
Kansas  City,  and  J.  E.  Westfall,  for  relatrlx. 
Clyde  Taylor,  John  H.  Lucas,  and  Charles  A. 
Stratton,  aU  of  Kansas  City,  for  respondents. 

BOND,  J.  I.  An  original  writ  of  manda- 
mus was  awarded  by  this  court  upon  the  rela- 
tion of  Ruby  E.  Odell,  directed  to  the  presid- 
ing Judge  of  the  drcuit  court  of  Jackson  coun- 
ty sitting  in  the  assignment  division  of  that 
court  by:tbe  authority  of  rule  18,  adopted  by 
the  court,  which  Imposed  on  him  the  duties 
of  controlling  the  docket  and  assignment  of 
causes.  Oar  writ  required  said  presiding 
Judge  to  show  cause  why  he  should  not  make 
an  Inunedlata  assignment  and  setting  for 
trial  of  a  certain  suit  pending  In  said  court, 
brought  by  the  relator  against  the  Metropoli- 
tan Street  Bailxoad  Company  and  the  Stand- 
ard Oil  Company.  To  this  alternative  wilt 
the  presiding  Judge  at  the  time  and  his  suc- 
cessor made  returns  praying  for  the  quash- 
ing of  our  writ  Relator  moved  for  Judg- 
ment on  said  returns  and  thereafter  filed  an 
answer  to  them,  wherefore  a  spedal  commis- 
sioner was  appointed  to  take  the)  evidence  and 
report  his  findings,  and  state  his  conclusions 
of  law  to  this  court    In  compliance  with. 
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tbla  reference,  Commissioner  Hon.  WUlard  P. 
HaU  baa  made  his  report  and  has  recommend- 
ed that  the  alternative  writ  of  mandamus 
awarded  herein  be  quashed,  and  the  prayer 
for  the  peremptory  writ  be  denied.  Counsel 
for  the  respective  parties  having  been  heard 
In  oral  argument  and  upon  a  submission  of 
briefs  on  the  Issues  Involved,  and  the  evidence 
taken  before  the  commissioner,  the  cause  was 
thereupon  submitted  to  tbla  court  en  banc  for 
decision. 

II.  It  la  urged  on  behalf  of  the  relator  in 
support  of  the  writ  that  the  presiding  Judge 
of  uie  assignment  division  of  the  circuit  court 
of  Jackson  county  was  under  the  legal  duty 
to  assign  her  cause  of  action  for  trial  to  one 
of  the  divisions  of  that  court  In  its  regular 
numerical  order,  and  the  failure  so  to  do  was 
in  disregard  of  rule  22  adopted  by  that  court 
in  the  following  terms: 

"Atiignment  of  Cautet.  At  least  two  weeks 
before  the  beginning  of  eadi  term,  and  as  often 
thereafter  as  may  be  necessary,  the  preeidins 
judge  shall  cause  to  be  posted  on  the  bulletin 
boards  in  the  assitrnment  division  and  the  cir- 
cuit clerk's  office  a  notice  requiring  attorneys 
to  file  with  the  clerk  of  the  assiRnment  division 
on  or  before  the  date  fixed  in  said  notice  a  mem- 
orandum of  each  case  at  issue  of  which  a  trial 
is  defdred,  between  the  numbers  stated  in  said 
notice.  A  separate  memorandum  shall  be  filed 
for  each  case,  and  such  memorandum  shall  con- 
tain the  number  and  title  of  such  case,  and  the 
attorneys  of  record  of  each  of  the  parties  there- 
to. •  *  •  The  presiding  judge  shall,  from 
time  to  time  make  and  cause  to  be  'posted  as 
above,'  settings  of  the  cases  thus  noted  for  trial. 
On  the  day  that  such  cases  are  set  for  trial, 
they  shall  be  placed  in  numerical  order  on  the 
'triar  list,  and  the  first  case  on  such  'trial'  list 
shall  be  assigned  to  the  next  waiting  divi- 
sion.   •    •    •" 

The  transcript  of  the  evidence  filed  by  the 
commissioner  shows  that  on  the  20th  of  Janu- 
ary, 1911,  the  foregoing  rule  was  modified 
by  the  court  en  banc,  and  publication  of  such 
modification  was  made  In  the  dally  record, 
to  wit: 

"Notice.  Beginning  with  the  January  term,  a 
new  plan  will  be  inaugurated  in  the  assignment 
of  cases  against  the  Metropolitan  Street  Rail- 
way Company.  Twdve  of  the  lowest  numbered 
cases  (no  more  than  three  cases  in  which  plain- 
tiffs are  represented  by  the  game  attorneys)  will 
be  set  down  for  each  week.  The  court  will  ex- 
pect plaintiffs  to  be  ready  when  cases  are  reach- 
ed for  assignment  and  will  expect  def»idant  to 
keep  three  attorneys  constantly  avaflaUe  and 
ready  to  (xy  any  of  such  cases." 

The  report  of  the  special  commissioner 
further  shows  that  in  January,  1913,  anoth- 
er change  and  modification  was  made  In  the 
foregoing  rules,  viz. ; 

"Metropolitan  cases  were  separately  listed 
without  any  limitation  as  to  number  except  that 
the  assignment  judge  would  not  set  more  cases 
for  trial  than  thought  proper,  and  enough  cases 
would  be  set  for  trial  to  keep  at  least  three  di- 
visions of  the  court  always  busy.  And  it  was 
ordered  that  attorneys  for  plaintiffs  in  Metro- 
politan cases  should  receive  twenty-four  hours' 
notice  of  the  setting  of  their  cases  for  trial" 

The  authority  of  the  circuit  court  of  Jack- 
son county  en  banc  to  make  reasonable  rules 
for  the  conduct  of  Its  business  and  modifica- 
tion thereof  was  Inherent  in  Its  constltutloa 


as  a  court  of  general  Jurisdiction,  and  special- 
ly conferred  by  a  statute  including  that  court 
and  defining  Its  powers.  Section  3870,  B.  S. 
Mo.  1909,  provides: 

"In  addition  to  the  ordinary  power  of  making 
rules  conferred  by  the  general  law,  the  court 
en  banc  may  make  all  rules  which  its  peculiar 
organization  may,  in  its  judgment,  require,  dif- 
ferent from  the  ordinary  course  of  practice,  and 
necessary  to  facilitate  the  transaction  of  bnri- 
ness  therein." 

Session  Acts  1913,  p.  212,  provides: 
"  *  *  *  Members  of  the  court  en  banc 
*  *  *  shall  have  power  to  frame  and  enact 
such  rules  for  the  numbering  of  dvil  cases  now 
pending,  or  hereafter  brought  therein,  for  the 
proper  distribution  of  civil  cases  for  trial  and 
disposition  among  the  nine  divisions  of  said 
court  at  Kansas  City,  and  for  the  transfer  of 
civil  cases  to  and  from  each  of  said  seven  di- 
visions, and  the  Independence  divisions,  whidi 
rules  may  in  like  manner  be  changed  from  tinie 
to  time,  as  may  be  found  necessary.    •    •    •  " 

See  Allen  v.  Calhoun.  6  Cow.  (N.  Y.)  32; 
Carpenter  v.  Jones,  121  CaL  362,  63  Pac.  842. 

The  foregoing  rules  and  modifications  there- 
of were  In  force  when  this  writ  was  prayed. 
The  facts  as  to  the  suit  brought  by  plaintiff 
against  the  Metropolitan  Street  BaUway  Com- 
pany and  Standard  Oil  Company  were  these; 
Said  suit  was  begun  on  the  26th  of  November, 
1910.  Its  docket  number  was  54386.  Owln^ 
to  the  pleadings  filed  by  defendants  and  the 
efforts  made  by  one  of  them  to  remove  the 
case,  and  owing  to  the  retiracy  of  the  original 
counsel  for  plalntiCF,  no  issue  was  reached 
on  the  original  petition,  but  an  amended  one 
was  filed  on  the  9th  day  of  April,  1914.  To 
this  amended  petition  separate  answers  were 
filed  by  the  defendants  on  July  18  and  August 
21,  1914.  In  January,  1915,  court  en  banc 
turned  back  In  the  listing  of  cases  and  made 
two  calls,  first,  for  the  listing  of  cases  for 
trial  from  No.  16  to  53997,  and  .thereafter  in 
the  same  month  called  for  all  cases  from  No. 
54001  to  70000.  On  February  1,  1915,  relator 
listed  her  case  for  trial  under  the  last  call. 
On  June  7,  1915,  relator  filed  a  reply  to  the 
answers  of  defendants  and  at  the  same  date 
filed  a  motion  praying  for  cause  of  action  be 
specially  set  or  assigned  for  triaL  This  mo- 
tion was  overruled  on  the  9th  of  June,  1915, 
because  In  conflict  with  the  rules  then  in  force 
regulating  the  order  of  trials  of  causes  to 
which  action  of  the  court  relator  duly  ex- 
cepted. 

If  the  replies  filed  by  relator  were  essen- 
tial to  the  Joinder  of  issues  on  the  answers  to 
her  suit  against  respondent,  then  her  cause 
of  action  was  not  assignable  for  trial  under 
the  rules  and  amendments  thereof,  because  it 
had  not  been  previously  listed.  But  waiving 
that  technical  point,  and  construing  her  re- 
plies to  have  been  unnecessary  for  reason 
that  in  their  essence  the  answers  of  the  two 
defendants  were  only  general  denials,  the 
question  remains  whether,  under  the  record 
and  the  rules  and  the  amendments  thereof  in 
the  circuit  court  then  In  vogue,  that  court 
abused  Its  discretion  In  overruling  relators 
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in.  In  hlB  finding  as  to  tbe  workings  of 
the  court  rules  as  amended,  the  learned  com- 
missioner finds:  That  they  were  formed  to 
expedite  the  trial  of  Metropolitan  cases  and 
have  exi)edlted  the  trial  of  all  other  cases 
as  well;  that  the  capacity  of  the  nine  divi- 
sions of  the  court  does  not  suflSce  to  ke^ 
pace  with  its  docket,  hence  no  cases  are 
tried  at  the  return  term,  and  the  court,  when 
cases  are  reached  which  are  returnable  to  the 
term  preceding  the  one  In  session,  generally 
turns  back  to  the  beginning  of  the  docket 
That  In  so  doing  it  does  not  necessarily  turn 
back  on  the  two  lists  of  cases  (Metropolitan 
and  general)  at  the  same  time,  for  one  may 
be  ahead  of  the  other,  since  no  case  is  list- 
able  untU  at  issue,  and  every  case  bears,  at 
all  times,  Its  original  number,  and,  when  list- 
ed, must  be  listed  according  to  Uie  date  of 
its  original  number,  and  not  the  date  when 
issue  was  Joined. 

Under  this  system  of  return  calls  of  its 
docket  from  the  beginning,  tbe  court  also 
postpones  the  trial  of  cases  listed  under  such 
calls  to  those  which  have  been  listed  under 
previous  calls  and  are  undisposed  of.  These 
latter  are  assigned  for  trial  before  tbe  cases 
newly  listed.  The  application  of  this  order 
of  business  to  the  matter  in  hand  was  that 
the  court  en  banc  called  on  November  6, 1913, 
for  a  listing  of  general  cases,  and  on  Febru- 
ary 30,  1913,  for  a  listing  of  Metropolitan 
cases — in  both  instances  between  tbe  same 
numbers,  to  wit,  16  (that  being  the  beginning 
of  the  docket)  and  59986.  During  the  year 
1914,  the  court  called  for  a  listing  of  two 
classes  of  cases  from  59986  to  a  higher  num- 
ber. In  following  the  plan  provided  for  In 
its  rules  as  modified,  the  court  did  not  again 
call  for  a  listing  of  its  docket  from  the  be- 
ginning within  numbers  which  would  Include 
relator's  case  until  January  15,  1916,  and  it 
was  after  this  call  that  her  case  (No.  54386) 
was  listed  on  February  1, 1916,  as  previously 
stated.  At  the  time  relator's  case  was  thus 
listed,  there  remained  unassigned  other  Met- 
ropolitan cases  of  higher  numbers  previously 
listed  under  regular  calls.  Upon  these  facts 
the  commissioner  finds,  viz.: 

"Relator's  case  has  b«8n  treated  regularly  and 
consistently  in  accordance  with  the  system  in 
force  in  the  circuit  court  as  herein  outlined. 
No  claim  to  the  contrary  is  made  for  the  re- 
lator. Relator's  motion  to  assien  her  case  for 
trial  was,  In  effect,  for  a  special  setting  of  her 
case,  and  was  denied  for  that  reason  and  lie- 
cause  in  conflict  with  said  system." 

As  the  court  overruled  the  motion  of  re- 
lator to  set  her  case  specially  for  trial  lie- 
cause  that  would  result  in  a  violation  of  the 
orderly  procedure  prescribed  for  the  calendar 
of  its  docket  and  the  trial  of  the  cases  pend- 
ing thereon,  it  necessarily  follows  that  the 
legality  of  its  action  in  so  doing  is  the  only 
thing  to  be  considered.  The  theory  of  re- 
lator Is  that  the  modification  of  rale  22  (169 
S.  W.  zi)  wrought  out  a  plan  which  gave  the 
trial  of  cases  listed  generally  a  right  of  prec- 
e<1ence  over  the  list  of  cases  against  the 


Metropolitan    Street   Railway   Company   In 
contravention  of  the  Constitution,  to  wit: 

"Tbe  courts  of  justice  shall  be  open  to  every 
person,  and  certain  remedy  afforded  for  every 
injury  to  person,  property  or  character,  and 
that  ritrht  and  justice  shall  he  administered 
without  sale,  denial  or  delay."  Const,  of  Mis- 
souri, $  10,  art  2. 

It  has  been  uniformly  held  that  this  pro- 
vision does  not  deprive  the  courts  of  general 
jurisdiction  of  their  power  to  make  reason- 
able rules  governing  the  order  of  trial  of 
cases  and  regulating  their  proceedings  In 
their  administration  of  the  law ;  that  the  ex- 
ercise of  such  Inherent  and  necessary  power 
on  the  part  of  the  courts  does  not  violate  the 
above  quoted  clause  of  the  organic  law.  To- 
ledo V.  Preston,  50  Ohio  St  361,  84  N.  B.  353 ; 
Ex  parte  Pollard,  40  Ala.  77;  Stamey  v. 
Berkley,  211  Pa.  SIS,  60  Atl.  991;  Brnns  v. 
Oravrttord,  84  Mo.  330;  Johnson  v.  Hlgglns, 
3  Mete  (Ky.)  566;  Richardson  Fueling  Co.  v. 
Seymour,  235  lU.  319,  85  N.  B.  496 ;  Rauch- 
berger  v.  Street  Ry.  Co.,  52  Misc.  Rep.  518, 
102  N.  Y.  Supp.  661;  Merdiants'  Bank  ▼. 
Greenhood,  16  Mont  395,  41  Pac.  260,  861; 
Maloney  v.  Hunt,  29  Mo.  App.  379;  Smith  v. 
Keepers,  5  Civ.  Proc.  R.  (N.  T.)  66;  Honey- 
well V.  Shaffer,  9  N.  Y.  Supp.  540 ;  Jensen  t. 
Fricke,  133  lU.  171,  24  N.  E.  515 ;  Cochrane 
V.  Parker,  12  Colo.  App.  169,  54  Pac.  1027. 

There  being  no  constitutional  objection  to 
the  rules  of  the  circuit  court  and  no  evidence 
of  their  intrinsic  unfairness,  favoritism,  or 
injustice  under  the  facts  stated  in  the  rec- 
ord and  reported  by  the  commlssicmer.  It  fol- 
lows that  there  Is  no  error  in  the  rule  of  the 
court  declining  to  specially  set  for  trial  the 
case  of  relator  against  respondent  contrary 
to  the  order  in  which  it  would  be  triable  un- 
der the  rules  as  amended. 

IV.  We  have  disposed  of  this  question  as 
to  the  validity  of  the  rules  of  this  court  on 
the  merits  and  without  discussing  its  re- 
viewability by  a  writ  of  mandamus  issuing 
out  of  this  conrt  We  have  done  this  on 
account  of  the  importance  to  the  conrt  and 
litigants  of  a  speedy  determination  of  the 
legality  of  the  rules  for  the  exercise  of  the 
machinery  of  the  court  We  do  not  mean  to 
concede  by  the  course  taken  in  this  case 
that  a  precedent  shall  be  established  for  the 
use  of  our  writ  of  mandamus  in  such  cases. 
That  writ  Is  never  available  to  compel  a 
conrt  to  render  a  particular  judgment  or  rul- 
ing on  a  matter  resting  within  its  judicial 
discretion.  The  officer  vested  with  a  judicial 
discretion  may  be  compelled  to  exercise  it, 
but  the  manner  of  its  exercise  or  decision  to 
be  made  in  so  doing  cannot  be  controlled  by 
a  writ  of  mandamus,  for  that  would  wrest 
from  him  the  very  official  discretion  confided 
by  law.  State  ex  rel.  v.  Jones,  155  Mo.  676, 
66  S.  W.  307.  Nor  is  there  any  intimation 
to  the  contrary  in  any  of  the  cases  cited  by 
ttte  learned  counsel  for  the  relator  in  tbe 
present  proceeding. 

For  the  reasons  stated  in  tbe  preceding 
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paragraphs  of  tills  opinion,  onr  aUemattre 
writ  of  mandamus  la  quashed,  and  the  ap- 
plication (or  a  peremptory  writ  to  denied. 

GRAVES  and  WALKER,  JJ.,  concur. 
WOODSON,  O.  J.,  and  FARIS.  BLAIB,  and 
RBVBUJB,  JJ.,  concur  In  result 


STATE  T.  LEE.    (No.  18991.) 
(Supreme  Conrt  of  Missouri.     Feb.   9,  1916.) 

1.  Labckny   9=3S6— Cotous   Delicti  — Evi- 

DBNOX. 

That  accused,  charged  with  bog  theft,  was 
found  in  possession  of  a  hog  which  belonged  to 
prosecutor,  and  which  prior  to  that  time  had 
been  running  at  large  on  the  range  extending 
from  the  home  of  the  prosecutor  to  that  of  ac- 
cused, was  not  alone  evidence  of  the  corpus  de- 
licti, under  the  rule  that  the  possession  of  prop- 
erty does  not  ot  itself  raise  any  presumption, 
nor  is  it  any  evidence  that  the  property  was 
stolen,  and  there  must  be  other  evidence  of  the 
corpus  delicti. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  g  149;    Dec.  Dig.  <S=>58.] 

2.  Larceny    <g=»55— Evidence— SuFTicraNCT. 

Evidence  held  not  to  sustain  a  conviction  of 
larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  152, 164,  165, 167-168;  Dec,  Dig. 
^=»55.] 

3.  Labcewt  €=»77— Evidence— iRSTBUcnoNS. 

Where  accused,  charged  with  hog  theft,  ad- 
mitted that  the  hog  was  taken  from  the  range 
and  placed  in  his  bam  by  reason  of  his  orders 
to  his  two  employes,  and  the  issue  was  whether 
the  animal  was  taken  innocently  or  feloniously, 
an  instruction  on  the  question  of  presnmption  of 
gnllt  arising  from  recent  unexplained  possession 
of  stolen  property  should  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  gS  199,  202-204 ;  Dec.  Dig.  «=>77.] 

4.  Cbiuinal  Law  <^s>761— Instbdoiions  As- 
suming Facts— Theft. 

Where  on  a  trial  for  larceny  the  question 
whether  the  property  alleged  to. have  been  stolen 
had  been  stolen,  an  instruction  on  the  presump- 
tion of  guilt  arising  from  recent  unexplained 
possesion  of  stolen  property  which  assumes  that 
the  property  was  stolen  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  |§  1731,  1738, 1754-1764,  1771, 
1853;    Dec.  Dig.  <S=761.] 

Bond  and  Bevelle,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  But- 
ler County;  J.  P.  Foard,  Judge. 

Albert  Lee  was  convicted  of  larceny,  and 
he  appeals.  Reversed,  and  defendant  dis- 
charged. 

Under  an  indictment  charging  the  defend- 
ant, with  stealing  six  hogs,  the  property  of 
one  Walter  Reynolds,  the  defendant  was  tried 
in  the  circuit  court  of  Butler  county,  found 
guilty,  and  bis  punishment  assessed  at  two 
years  In  the  penitentiary.  Defeiidant  has 
duly  perfected  an  appeal  to  this  coort 

The  evidence  upon  the  part  of  the  state 
tends  to  show  that  Walter  Reynolds,  the 
prosecuting  witness,  lived  on  a  farm  about 
three-fourths  of  a  mile  north  of  the  farm 
upon  which  the  defendant  lived,  near  Neely- 


vUle,  In  Butler  county.  Mo.  Reynolds  owned 
a  small  blacic  sow.  The  sow  was  mailed 
with  a  crop  and  split  In  the  left  ear,  and  an 
aluminum  button,  bearing  the  name  of  'Sal- 
ter Reynolds"  on  one  side  and  "Neelyvllle, 
Missouri"  on  the  other  side,  was  fastened  la 
the  bow's  right  ear.  nils  button  was  about 
the  size  of  a  quarter,  nie  sow  was  turned 
oat  on  the  range  which  extended  up  to  de- 
fendant's place,  and  would  come  up  to  prose- 
cuting witness'  home  nearly  every  day. 
During  the  last  week  In  S^tanber,  1913, 
tbe  failed  to  come  up  as  usual,  and  Mr. 
Reynolds  did  not  see  the  sow  again  until 
October  14, 1913,  on  which  date  he  found  the 
sow  in  defendant's  barn.  At  that  time  she 
had  Ave  small  pigs,  and  was  fastened  up  in 
a  stall  in  the  bam  with  some  other  hogs. 
It  appears  that  on  October  13th  one  Brad- 
ford and  a  Mr.  Molloy  went  to  defendant's 
place  in  search  of  some  missing  hogs.  They 
told  defendant  that  they  had  heard  he  bad 
some  hogs  of  theirs.  Thereupon  defendant 
said,  "Come  on  and  I  will  show  you,"  and  he 
took  them  to  the  bam  and  showed  them  the 
hogs  that  were  fastened  In  the  stall,  but  they 
did  not  find  the  bogs  they  were  looking  for. 
They  noticed  a  black  sow  with  five  pigs  In 
the  stall  at  that  time.  Defendant  said  the 
hogs  in  the  bam  belonged  to  him.  Later  that 
same  day  Bradford  and  one  McClaln  went 
back  to  the  farm,  but  it  does  hot  appear  that 
defendant  was  then  present  On  the  next 
day,  October  14th,  Bradford,  Molloy,  and 
prosecuting  witness  and  his  mother  went  to 
defendant's  farm,  but  11  does  not  appear  that 
the  defendant  was  present  or  that  they  had 
any  conversation  with  him.  When  they 
reached  the  barn,  Reynolds  examined  the 
black  sow,  and,  upon  raking  the  mud  from 
her  ear,  found  the  aluminum  button  bearing 
bis  name.  Some  time  later,  on  that  day,  the 
prosecuting  witness  instituted  r^levm  suit 
to  replevin  the  sow,  and  returned  to  defend- 
ant's place  with  the  constable  and  Mr.  Mo 
Clain.  It  appears  that  McClain  and  the  pros- 
ecating  witness  went  to  the  bam,  and  that 
the  constable  went  out  into  the  field,  where 
be  found  defendant  at  work.  There  the  con- 
stable served  the  replevin  writ  upon  the  de- 
fendant, and  the  defendant  said  that  the 
hogs  did  not  belong  to  Reynolds.  The  ofllcer 
told  defendant  that  Reynolds  had  identified 
the  black  sow  by  the  aluminum  button  in  her 
ear,  and  defendant  said:  "If  that  black  sow 
has  got  Walter  Reynolds'  button  on  her  ear, 
I  vrill  eat  It"  Defendant  then  accompanied 
the  otRoer  to  the  bam,  and  they  scraped  the 
mud  off  of  the  sow's  ear  and  showed  defend- 
ant the  button.  It  does  not  appear  what  de- 
fendant did  or  said  after  that  None  of  the 
state's  witnesses  knew  who  put  the  sow  In 
the  bam  or  how  long  die  had  been'  there. 
They  testified  that  the  pigs  appeared  to  be 
about  one  week  old.  Some  of  the  witnesses 
Bald  that  the  pen  In  wblch  the  hogs  Were 
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fastened  In  the  barn  was  boarded  np  about 
foar  leet,  and  tbit  It'  wad  daik  Is  there. 
Other  witnesses  described  the  pen  as  a  stall 
with  the  openliig  boarded  np  aboat  fbnr  feet 
The  prosecstlng  wltneas'  riiotber  testified 
that  die  acoompanled  the  men  to  the  bam 
when  they  found  the  sow  snd  pigs  In  the 
Jmm  with  a  lot  of  other  hogs,  one  of  Mr. 
Ablngtoa'a,  one  of  Mr.  McClain's;  and  one 
that  the  witness  did  not  know. 

The  defendant  testified  In  his  own  behalf 
that  on  October  I2th  he  owned  a  black  sow 
whl^  was  naming  loose  en  the  range,  and 
that  he  was  expecting  her  to  have  pigs.  At 
tiiat  time  he  had  two  hb«d  hands  working 
for  him,  one  a  "hobo"  called  Shorty,  and  the 
other  was  Howard  Rowe,  whose  home  was 
somewhere  In  Arkansas.  The  defendant,  be- 
fore Starting  on  a  trip  to  Poplar  Blafl,  told 
these  two  hired  hands  that  if  the  black  sow 
came  ap  that  day  to  put  her  in  the  bam, 
because  he  was  expecting  her  to  hare  pigs. 
When  he  returned  from  Poplar  Bluff  the  next 
day,  the  hired  hands  told  him  th^t'  they  had 
put  the  black  sow  in  the  bam,  and  that  dns 
Ing  the  night  she  had  delivered  pigs.  When 
Bradford  and  MoUoy  came  to  his  house  on 
the  13th  of  October  and  Inquired  for  hogs, 
be  took  tbem  to  the  bam  and  opened  the  door 
and  showed  them  the  hoga  in  the  bam,  The 
defendant  at  that  time  saw  the  black  sow 
and  the  pigs,  and  supposed  they  were  his, 
but  said  that  it  was  a  Uttle  dark  in  there, 
and  that  he  did  not  pay  much  attention  to 
the  hogs  at  that  time,  and  that  he  did  not 
know  that  the  black  sow  was  not  his  until 
the  replevin  writ  was  served  on  him  the  next 
day,  at  which  time  he  went  to  the  bam  with 
the  officer,  and  was  shown  the  button  la  the 
sow's  ear.  He  testified  that  his  sow  and  the 
prosecuting  witness'  sow  were  about  the  same 
size,  and  that  his  sow  bad  a  crop  in  the  left 
ear,  and  that  nobody  coul|^  have  told  that  the 
BOW  he  had  In  the  bam  belonged  to  the  pros- 
ecuting witness  untU  the  mud  was  scraped 
off  her  ear,  which  was  the  first  tUue  that  he 
had  information  tliat  the  sow  did  not  belong 
to  him.  Defendant's  sow  finally  came  up 
two  or  three  weeks  afterwards  without  any 
pigs.  He  presumed  that  something  had  de- 
stroyed them.  He  testified  that  he  did  not 
know  where  "Shorty"  went  after  he  quit 
working  for  him,  and  that  Bowe  lived  some- 
where in  Arkansas. 

(It  appears  that  defendant  was  not  Indict- 
ed until  April.  24,  1914,  some  6  months  after 
the  occurrence  of  the  alleged  offense,  and  that 
the  tiial  did  not  occur  till  April,  1015,  18 
months  after  the  date  of  the  alleged  offense.) 

Defendant's  wife  corroborated  him  In  re- 
gard to  the  two  hired  hands  putting  the  bog 
In  the  bam  while  the  defendant  was  away  in 
Poplar  Bluff.  Defendant's  eon  WUIie  also 
corroborated  the  defendant,  and  testified  fur- 
ther that  he  had  just  come  home  from  school 
and  saw  Shorty  and  the  other  hired  hand 
driving  the  black  sow  around  to  the  bam 
door,  and  that  ahe  did  not  have  pigs  at  that 


time.  Tlie  son  also  heard  "Shorty"  tell  de- 
fendant, at  breakfftst  the  next  morning,  that 
they  had  put  the  blac^  sow  up. 

In  rebuttal,  the  prosecuting  witness  testi- 
fied that  he  never  saw  "Shorty"  or  Rowe 
about  the  place.  Witnesses  Molloy  and  Brad- 
ford testified  that  they  had  been  around  de- 
f^dant's  place  about  four  times  in  October, 
but  that  at  none  of  those  times  had  they 
seen  "Shorty"  or  Bowe  working  tliere.  Upon 
cross-examination  they  admitted  timt  ''Shor- 
ty" and  Rowe  might  have  been  working  for 
the  defendant  nil  those  occasions  and  they 
had  failed  to  see  them,  and  -admitted  that  on 
one  or  two  occasions  th^  hftd  'been  to  de- 
fendant's place  and  had  not  seen  htm  there. 

Instractlon  Na  6  given  on  behalf  of  the 
state  was  as  follows: 

"If  the  jury  believe  from  the  erlflenee  that 
soon  after  the  commission  of  the  offense  charged 
in  tbe  indictment,  if  you  believe  from  the  evi- 
dence an  offense  was  committed,  tbe  proper^ 
taken  at  the  time  of  the  commission  of  the  of- 
fense was  founS  in  tbe  poaseesion  of  the  de- 
fendant, such  poaseesion  is  presumptive  evidence  ' 
of  the  defendant's  guilt,  and,  if  sudi  possession 
of  such  stolen  property  is  not  satisfactorily  ex- 
plained by  defendant,  it  will  be  conclusive  evi- 
dence of  his  guilt ;  and  the  jury  are  further  in- 
structed that  it  devolves  on  the  defendant  to  ex- 
plain such  possession.". 

B.  B.  Lentz,  of  Poplar  Bluff,  for  appellant. 
John  T.  Barker,  Attar.  Gen.,  and  S.  P.  How- 
ell, Asst  Atty.  Gen.,  for  the  State. 

WIMilAMS,  a  (after  stating  the  facts  as 
above).  [1 , 2]  Appellant  contends  that  there 
was  not  sufficient  proof  of  the  corpus  delicti, 
and  tliat  therefore  the  evidence  was  insuf- 
ficient to  support  the  verdict  We  think  this 
point  well  taken.  The  facts  shown  by  the 
testimony  are  stated  fully  In  the  foregoing 
statement,  and  It  becomes,  therefore,  unnec- 
essary to  restate  the  same  in  detail  here.  In 
substance,  the  evidence  discloses  that  the 
defendant  was  found  in  possession  of  a  hog 
which  belonged  to  the  prosecuting  witness, 
and  which,  prior  to  that  time,  had  been  run- 
ning at  large  on  the  range  which  extended 
from  tbe  home  «rf  tbe  prosecuting  witness  to 
that  of  the  defendant  Defendant's  evidence 
tended  to  show  that  the  hog  was  similar  in 
description  to  one  of  his  own  upon  the  range 
and  was  by  his  two  employ^  placed  in  the 
bam  under  tbe  mistaken  belief  that  It  was 
the  property  of  defendant 

Tbe  mere  fact  that  the  hog  disappeared 
from  the  range  would  not  be  sufficient  proof 
that  tbe  hog  was  feloniously  taken  there- 
from ;  this  because  it  is  a  matter  of  common 
Icnowledge  that  stock  running  out  upon  the 
range,  in  common  with  other  stock,  may  dis- 
appear therefrom  by  becoming  mixed  up  with 
the  other  stock  and  following  It  off,  or  by  be- 
ing driven  off  by  mistake.  Just  as  readily  as 
It  may  be  felcmlously  taken  therefrom,  and 
the  mere  proof  of  disappearance  frmn  the 
range  would  not.  In  and  of  itself.  Justify  the 
presumption  that  it  had  been  stolen.  And 
tue  further  fact  that  the  hog  was  afterwards 
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found  to  defendant's  posseaslon  would  also 
fall  to  prove  that  the  hog  had  been  stolen. 
The  possession  by  one  of  the  property  of 
another  does  not  raise  any  presumption  that 
the  property  was  stolen.  The  correct  rule 
In  this  regard  Is  stated  as  follows: 

"The  possession  of  property  does  not  of  Itself 
raise  any  presumption,  nor  is  it,  indeed,  any  evi- 
dence that  the  property  was  stolen.  There  must 
be  other  evidence  of  the  corpus  delicti."  8 
Ency.  of  Evidence,  pp.  99,  100,  and  cases  there- 
in cited. 

The  disappearance  of  the  hog  from  the 
range  and  the  sabsequent  finding  of  same  in 
possession  of  the  defendant  would,  no  doubt, 
furnish  material  for  links  In  a  chain  of  cir- 
cumstantial evidence  if  they  were  accompa- 
nied by  other  incriminating  circumstances. 
But  the  necessary  incriminating  circumstanc- 
es are  here  absent.  The  conduct  of  the  de- 
fendant at  each  time  he  was  questioned  about 
the  hogs  was  not  that  of  a  man  trying  to  con- 
ceal, and  therefore  the  conduct  of  a  guilty 
man,  but  he  showed  at  all  times  a  ready 
willingness  to  have  the  hogs  seen  and  ex- 
amined. The  facts  disclosed  are  not  incon- 
sistent with  the  theory  of  defendant's  Inno- 
cence. Very  appropriate  to  the  situation 
here  is  the  following  language  of  the  Court 
of  Appeals  of  New  York  In  McCourt  v.  Peo- 
ple, 64  N.  Y.  683,  loa  cit  686,  687,  to  wit: 

"Whether  the  criminal  Intent  existed  in  the 
mind  of  a  person  accused  of  crime  at  the  time 
of  the  commission  of  the  alleged  criminal  act 
must  of  necessity  be  inferred  and  found  from 
other  facts  which  in  their  nature  are  the  sub- 
ject of  specific  proof;  and  for  this  reason  It  is 
that,  the  other  constituents  of  the  crime  being 
proved,  it  mast  ordinarily  be  left  to  the  jury  to 
determine,  from  all  the  circumstances,  whether 
the  criminal  Intent  existed.  In  some  cases  the 
inference  is  irresistible,  and  in  others  it  may  be, 
and  often  is,  a  matter  of  great  difficulty  to  de- 
termine whether  the  accused  committed  the  act 
charged  with  a  criminal  pur^se.  But  there 
are  usually  found  in  connection  with  an  act 
done,  which  is  charged  to  be  criminal,  attending 
circumstances  which  characterize  it,  and,  if  these 
are  absent,  or  the  circumstances  proved  are  con- 
sistent with  innocence,  a  conviction  cannot  be 
safely  allowed." 

It  does  not  appear  that  the  prosecuting 
witness  had  any  conversation  with  defendant 
prior  to  the  time  the  writ  of  replevin  waJs 
served,  and,  Judging  from  the  conduct  of  de- 
fendant when  questioned  by  Bradford  and 
MoUoy  concerning  the  lost  hogs  of  Bradford, 
It  would  appear  that  the  prosecuting  witness 
could  easily  have  obtained  possession  of  his 
hog  had  he  gone  to  defendant  and  made  his 
claim  instead  of  going  to  the  trouble  of 
bringing  a  suit  In  replevin.  While  it  is  true 
that  defendant's  conduct  does  not  necessarily 
establish  his  Innocence,  yet  the  same  may  be 
mentioned  for  the  purpose  of  showing  that 
it  contained  nothing  Incriminating.    The  bur- 


den was  apom  the  state  to  establlah  defend- 
ant's guilt,  and  not  upon  the  defoftdant  to 
establish  liis  innocence.  The  evidence  at 
most  can  only  t>e  said  to  raise  a  suspicion  of 
guilt  against  the  defendant,  but  suspicion 
alone  is  never  suflBcient  to  support  a  Terdict. 
State  V.  Jones,  106  Mo.  302,  17  S.  W.  30&; 
State  ▼.  Momey,  196  Mo.  43,  93  S.  W.  1117 ; 
State  T.  Buckman,  263  Mo.  487,  161  S.  W. 
705. 

After  carefuUy  considering  the  evidence  In 
all  of  its  phases,  we  have  reached  the  con- 
<Ansion  that  it  falls  short  of  the  quantum  of 
proof  which  would  Justify  the  triers  of  fact 
in  finding,  beyond  a  reasonable  dout>t,  that 
the  defendant  la  guilty.  State  ▼.  Counts,  234 
Mo.  680,  137  S.  W.  871 ;  State  v.  Claybaagb, 
1S8  Ma  App.  360,  loc.  cit  364,  122  S.  W.  819 ; 
State  V.  Bass,  261  Mo.  107, 167  S.  W.  782. 

[3]  II.  Tlie  court  erred  in  giving  said  In- 
structlmi  No.  6,  on  the  question  of  the  pre- 
sumption of  guilt  arising  from  the  recent  un- 
explained possession  of  stolen  propertsr.  In 
this  case  defendant  admitted  that  the  hog 
was  taken  from  the  range  and  placed  in  his 
bam,  by  reason  of  his  orders  to  his  two  em- 
ployes. The  question  at  issue,  therefore,  was 
not  the  identity  of  the  person  who  to<A  the 
hog,  but  the  Intent  with  which  the  hog  was 
taken — whether  innocently  or  feloniously  tak- 
en. Under  such  conditions  this  instruction, 
the  function  of  which  is  to  aid  only  in  deto'- 
minlng  the  identity  of  the  felonious  taker 
(State  V.  Warden,  94  Mo.  648,  loc.  dt  662,  8 
S.  W.  233),  should  not  have  been  given  (State 
V.  Christian,  263  Mo.  382,  loc.  dt  396,  161  S. 
W.  736). 

[4]  Hie  instruction  is  also  subject  to  crit- 
icism in  another  respect,  viz.,  in  one  portion 
of  the  instruction  It  assumes  that  the  prop- 
erty was  stolen.  In  a  case  where  there  was 
no  dispute  concerning  the  state's  dalm  that 
the  property  In  question  had  been  stolen,  this 
assumption  would,  perhaps,  not  be  considered 
as  harmful,  but  in  a  case  like  the  present, 
where  that  issue  is  a  contested  one,  the  as- 
sumption of  that  fact  in  the  instruction 
would,  no  doubt,  work  serious  injury  to  the 
rights  of  the  defendant 

The  Judgment  is  reversed,  and  the  defend- 
ant discharged. 

BOY,  C,  concurs. 

PER  CURIAM.  The  above  cause  coming 
into  court  in  banc,  the  opinion  therein  by 
WILLIAMS,  0.,  is  modified  and  adopted. 

WOODSON,  a  J.,  and  GRAVES,  WALK- 
ER, FARIS,  and  BLAIR,  JJ.,  concur.  BOND 
and  REVELLE,  JJ.,  dissent 
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STATE)  ▼.  WEBB.    (No.  18989.) 
(Sapreme  Conrt  of  Missouri.     Feb.  9,  1916.) 

1.  ASSATTLT  AND  Batteby  «=>58— B^lonious 
A8SA1TI.T — Statutoby  Pbovisionb. 

_  Under  Rev.  St.  1909,  §  4483,  punishing 
maiming,  wounding,  or  disfiguring  of  one  by  an- 
other under  circumstances  constituting  murder 
or  manslatigliter  If  deatlt  ensued,  it  is  not  neces- 
sary  to  cliarge  or  prove  malice,  or  that  the  as- 
8ii,ult  was  made  and  the  wounds  inflicted  with  a 
dangerous  weapon,  or  that  the  wounds  inflicted 
were  of  a  dangerous  character,  or  such  as  were 
likely  to  produce  death,  and  it  is  only  necessary 
to  show  that  the  infliction  of  the  wounds  were 
under  circumstances  not  excusable  or  justifiable, 
and  which  would  oonstitDte  murder  or  man- 
slaughter if  death  ensued. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §J.83,  84 ;  Dec.  Dig.  <S=>58.] 

2.  AssAUur  AHD  Batteby  «=>92— Fixonious 
Assault  —  Statutoby  Pbovisions  —  Bvi- 

DKNCE. 

Evidence  fceM  to  justify  a  conviction  of  fe- 
lonions  assault  punishable  under  Kev.  St.  1909, 
i  4483. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent.  Dig.  {{  137-139;  Dec.  Dig.  ®=» 
92.] 

3.  Cbtminal  Law  <e=>1159  —  Vebdict  —  Con- 
clusiveness. 

A  conviction,  sustained  by  sufficient  evi- 
dence, if  ttelieved,  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  3074-3083 ;  Dec.  Dig.  ®=» 
1159.] 

4.  Assault  and  Battebt  «=»78— Felonious 
Assault— Infobmation— Requisites. 

An  information,  charging  felonious  assault 
punishable  under  Rev.  St.  1909,  §  4483,  need  not 
allege  the  particular  means  by  which  the  maim- 
ing and  wounding  were  done,  as  the  same  may 
be  accomplished  by  any  means. 

(Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i§  ll&-lZi ;  Dec.  Dig.  <g=» 
78.] 

5.  Assault  and  Batteby  «=»80— Felonious 
Assault— Infobmation— •Evidence. 

A  felonious  assault,  punishable  under  Rev. 
St  1909,  i  4483,  may  be  charged  in  the  infor- 
mation to  have  been  committed  by  different 
means,  and  proof  of  any  will  sustain  the  infor- 
mation. 

(Bd.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  126;,  Dec.  Dig.  (S=>80.] 

6.  Assault  and  Battery  ®=>66— B^lonious 
Assault— BviDENOB— Justification. 

That  prosecutor,  some  hours  ^rior  to  the 
felonious  assault  by  accused  on  him,  had,  as 
superintendent  of  schools,  chastised  accnsed's 
son  for  infringement  of  school  rules  did  not  jus- 
tify the  felonious  assault,  committed  by  accused 
in  violation  of  Rev.  St  1909,  §  4483,  punishing 
maiming,  wounding,  or  disfiguring. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §g  94,  95 ;  Dec  Dig.  «=»66.] 

7.  Cbiminai.  Law  €=>1170— Evidence— Habm- 
LESS  Ebbob. 

Accused  cannot  complain  of  the  exclusion 
or  withdrawal  of  evidence,  where  the  ruling  is  in 
bis  favor,  because  the  evidence  excluded  or  with- 
drawn tended  to  show  an  unlawful  motive  for 
the  crime  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  3145-^153 ;  Dec.  Dig.  «=> 
1170.] 


8.  Assault  and  Battebt  ^=396— Felonious 
Assault— Inbtbuotions.  ' 

Where,  on  a  trial  for  felonious  assault,  the 
evidence  showed  that  accused  assaulted  prose- 
cutor, and  severely  beat  him  over  the  head,  eyes, 
and  ears,  where  serious  and  permanent  bodily  in- 
juries could  be  easily  inflicted,  that  accused 
wore  a  heavy  ring,  and  that  he  used  such  force 
as  to  injure  bis  own  hand,  and  that  at  the  time 
of  the  assault  the  head  of  prosecutor  was  on 
hard,  dry  ground,  a  charge  that  the  law  pre- 
sumes that  a  person  intends  the  natural  con- 
sequences of  his  acts,  and  that  if  accused  assault- 
ed prosecutor  in  a  manner  likely  to  cause  death 
or  great  bodily  harm,  the  law  presumed  that  he 
intended  to  kill  him  or  do  him  some  great  bodily 
harm,  was  warranted,  in  the  absence  of  anything 
to  indicate  that  accused  did  not  intend  to  in- 
flict the  wounds  which  he  did  inflict,  or  that 
they  were  not  the  ordinary  consequences  of  his 
acts. 

[Eld.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §|  142-150;  Dec.  Dig.  «=» 
06.] 

9.  Cbiminal  Law  €=»1172  —  Instbuctions  — 
Issues — Habmlesb  Ebbob. 

Where  an  information  charged  in  one  count 
an  assault  with  intent  to  kill  or  do  great  bodily 
harm,  and  in  another  count  charged  a  wounding 
and  maiming,  an  Instruction  applicable  to  the 
first  count  was  not  prejudicial  to  accused,  con- 
victed under  the  second  count. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3128,  3154^3157,  3159-3163, 
3169;   Dec.  Dig.  «=>1172.] 

Woodson,  O.  J.,  and  Graves  and  Faris,  JJ.> 
dissenting. 

In  Bana  Appeal  from  Circuit  Court,  Au- 
drain County;   James  D.  Bamett,  Judge. 

Melvln  Webb  was  convicted,  of  crime,  aud 
he  api)eals.   Affirmed. 

Prosecution  by  information  filed  in  the 
circuit  coiirt  of  Audrain  county,  charging 
felonious  assault  upon  D.  E.  Tugel.  Trial; 
verdict  of  guilty ;  assessment  of  punishment 
at  fine  of  $200;   appeal  in  regular  form. 

Evidence  on  the  part  of  the  state:  Tlie  as- 
saulted was,  at  the  time  of  the  dlfllculty,  su- 
perintendent of  public  schools  at  Vandalla, 
in  Audrain  county.  Mo.,  and  defendant  was 
an  inhabitant  of  that  town,  having  a  son  who 
attended  the  school  over  which  prosecuting 
witness  exercised  superintendence.  From 
record  indicia  It  seems  that  the  prosecuting 
witness  had,  in  the  morning  prior  to  this 
assault,  administered  some  punishment  to 
the  son  of  defendant,  and  that,  after  the  noon 
recess,  and  as  prosecuting  witness  was  re- 
turning to  the  school,  he  was  accosted  by  de- 
fendant, who  said,  "I  want  to  see  you." 
When  close  enough  defendant  seized  prose- 
cuting witness  by  the  coat  and  vest  and  ask- 
ed If  he  had  slapped  bis  boy.  Upon  receiv- 
ing an  affirmative  reply,  defendant  struck  the 
prosecuting  witness,  who  with  two  packages 
of  books,  which  he  held,  attempted  to  ward 
off  and  shield  himself  from  defendant's 
blows.  After  being  struck  several  times  the 
prosecuting  witness  went  to  the  ground, 
which  is  described  as  hard  and  dry  and  a  road 
belabored  with  much  traffic.  Defendant  then 
pounced  upon  and  straddled  the  prosecutlug 
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witness  and  beat  him  over  the  h«ad,  sMktng 
him  frequently  In  the  eyes,  ears,  and  face. 
After  prosecuting  witness  had  twice  stated 
In  reply  to  defendant's  two  inqnlrles  that  U 
he  had  been  wrong  he  wonld  apologize  to  the 
son,  defendant,  either  volnntarily  or  because 
of  the  Interference  of  others  (the  evidence  is 
not  clear),  desisted  from  further  assault. 
With  the  aid  at  others  the  prosecuting  wit- 
ness was  then  placed  on  his  feet  and  taken 
home,  where  an  examination  of  his  injuries 
disclosed  the  following:  His  eyes  were 
bloody,  bruised,  sore,  and  badly  swollen,  and 
he  was  unable  to  recognize  the  parties  who 
had  escorted  him  to  his  home.  The  lid  of 
one  eye  was  cut  entirely  through,  and  he 
was  unable  to  use  his  right  eye  at  an,  with 
very  little  use  of  his  left  ^e.  The  teeth  on 
the  right  side  of  his  Jaw  were  loose,  and  the 
left  side  of  his  back,  face,  and  ear  were 
bruised  for  considerable  time  thereafter. 
Even  at  the  time  of  the  trial  his  hearing  was 
seriously  affected.  He  felt  unable,  for  a 
week  and  a  half  after  the  assault,  to  perform 
his  regular  duties,  and  for  quite  a  whUe  suf- 
fered from  nervousness  and  pain.  The  evi- 
dence also  discloses  that  defendant  usually 
wore  a  heavy  finger  ring  bedecked  with  sets, 
and  that  at  the  time  of  the  assault  this  ring 
was  on  one  ot  his  fingers. 

On  the  part  of  defendant  the  testimony 
tended  to  Bhow  that  upon  the  return  of  his 
son  from  school  at  the  noon  hour  he  was  In- 
formed that  the  prosecuting  witness  had 
punished  him  in  school,  and  that  soon  there- 
after he  encountered  the  prosecuting  witness 
on  the  street  and  asked  him  "why  he  bad 
bent  his  boy  over  the  head,"  to  which  the 
prosecuting  witness  replied,  "I  am  running 
that  school."  After  some  little  conversation 
on  this  subject,  the  prosecuting  witness  be- 
came angry  and  struck  the  defendant,  where- 
upon a  fistic  fight  ensued.  Upon  being  told 
by  the  prosecuting  witness  that  he  would 
apologize  for  the  punishment  that  he  had 
administered  to  the  son,  the  defendant  volun- 
tarily withdrew  from  the  difficulty. 

Fry  &  Bodgers,  of  Mesitao,  Ma,  and  Pear- 
son &  Pearson,  of  Louisiana,  Mo.,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  Thom- 
as J.  HiggB,  Aast  Atty.  Gen.,  for  the  State. 

RBVEIXB,  3.  (after  stating  the  facts  as 
above).  [1-3]  I.  Instructions  on  both  com- 
mon and  felonious  assault  were  given,  but 
defendant  insists  that  there  is  no  evidence 
upon  which  to  predicate  the  instruction  on 
felonious  assault,  or  the  verdict  which  con- 
victs him  of  that  offense.  The  facts  are  ful- 
ly set  out  in  the  preceding  statement,  and 
repetition  would  but  Incumber.  In  disiwslng 
of  this  and  other  assignments  it  must  be 
oome  in  mind  that  the  information  is  bot- 
tomed, the  cause  was  submitted,  and  the 
verdict  based,  upon  section  4483,  R.  S.  1909, 
which  Is  the  maiming  or  wounding  statute, 
and  which  prescribes  a  different  and  leas  of- 


fense tbaa  ttwt  ideflnad  Iqr  either  8ectl<m 
44S1  or  4482.  Under  this  section  it  Is  neither 
necessary  to  cliarge  or  proye  malice,  or  that 
the  assault  was  made  and  the  wounds  In- 
flicted with  a  dangerous  weapon..  All  that 
is  required  Is  that  the  infilctioa  oC  the 
wounds  or  great  bodily  harm  he  under  cir- 
cumstances which  do  not  render  It  excusable 
or  Justifiable,  and  which  would  constltnte 
murder  or  manslaughter  If  death  had  ensned. 
State  y.  BaUey,  21  Moi  484;  State  v.  Nlea* 
bans,  217  Mo.  lot  dt  848*  117  S.  W.  73; 
State  T.  Janke,  238  Mo.  loc.  dt  882.  383,  141 
S.  W.  1130.  This  assault  was  clearly  com- 
mitted. If  the  state's  evidence  be  given  cre- 
dence, under  drcnmstances  which  would 
have  made  it  murder  or  manslaughter  had 
death  ensned,  and  this  notwithstanding  that 
the  wounding  and  maiming  were  done  only 
with  the  fists.  State  v.  Hargraves,  188  Ma 
337,  87  8.  W.  491,  and  cases  supra.  That  the 
prosecuting  witness  was  wounded  and  recdv- 
ed  great  bodily  harm  abundantly  appears 
from  the  facts.  State  t.  LeonaM,  22  Mo. 
449;  State  v.  Nlenhans,  217  Ma  loc.  dt  347, 
117  S.  W.  73.  To  support  this  diarge  it  Is 
not  necessary  to  establish  that  the  wounds 
inflicted  were  of  a  dangerons  character,  or 
such  as  are  likely  to  produce  death.  State 
V.  Agee,  68  Mo.  284 ;  State  v.  Bailey,  21  Mo. 
484 ;  State  v.  Nieuhaus,  217  Mio.  loc.  dt  347, 
117  S.  W.  73 ;  State  v.  Janke,  238  Ma  378, 
141  S.  W.  1136.  l%e  evidence  is  suflldent 
to  sustain  the  verdict,  and  we  cannot  invade 
the  Jury's  function. 

[4,  S]  II.  C!omplalnt  Is  made  of  Instruction 
No.  3,  because  It  did  not  confine  the  means  by 
which  the  assault  was  made  to  "a  certain 
large  finger  ring  and  with  hands  and  fists," 
which  is  the  allegation  In  the  informatlcm. 
In  answer  to  thla  contention  it  suffices  to  say 
that,  in  the  first  place,  it  was  not  at  all  nec- 
essary to  allege  in  the  information  the  par- 
ticular means  by  which  the  maiming  and 
wounding  were  done,  as  this  may  be  accom- 
plished by  any  means;  and,  in  the  second 
place,  it  Is  well  settled  that  an  assault  may 
be  charged  to  have  been  committed  by  differ- 
ent means,  and  proof  of  any  will  sustain  the 
allegation.  State  v^  Nlenhans,  217  Mo.  loa 
dt  344, 117  S.  W.  73;  State  v.  Hottman,  196 
Mo.  110,  94  S.  W.  237;  State  v.  Mjets.  198 
Mo.  225,  94  S.  W.  242.  Aside  from  this,  and 
If  It  be  conceded  that  the  Instruction  is  some- 
what broad,  we  do  not  believe,  in  view  of 
the  theories  and  evidence  upon  which  this 
case  was  submitted  and  the  other  Instruc- 
tions given,  that  the  defendant  was  thereby 
prejudiced.  In  fact,  the  main  insistence  of 
defendant  here  is  that  the  means  alleged  in 
the  Information  and  by  which  the  proof  dis- 
closes the  assault  was  made  is  of  such  a  char- 
acter that  a  felonious  charge  cannot  be  bot- 
tomed thereon.  This  assignment  must  be 
ruled  adversely  to  defendant 

[t,  7]  III.  It  is  also  said  that  error  was 
committed  in  withdrawing  from  the  Jury's 
consideration  the  record  IncUda  that  .tiie 
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prosecutlns  wltnesa  had,  some  hours  prior  to 
the  assault,  ,ap4  aa  superintendent  of  schools, 
chastised  defendant's  son  for  some  Infrac- 
tion of  school  rales.  It  cannot  be,  and  It  Ifl 
not,  seriously  contended  that  this  conld  jus- 
tify thd  assault  In  the  first  place,  had  death 
ensued  as  a  result  of  this  assault  the  fact  of 
this  chastisement  would  not  have  reduced 
the  crime  from  murder  to  manslaughter,  for 
It  constituted  no  lawful  provocation  as  dis- 
tinguished from  just  provocation,  which  la 
necessary  to  reduce.  In  fact,  when  we  con- 
sider the  time  that  had  elapsed  and  the  con'' 
duct  of  defendant  after  he  had  learned  of 
the  chastisement  and  before  he  made  the  as- 
sault. It  can  hardly  be  said  that  the  punish- 
ment administered  to  his  son  amonnted  to 
even  just  provocation  had  death  ensued,  but 
this  is  unimportant ;  for  even  had  his  provo- 
cation been  sufficient  to  reduce  from  murder 
to  manslaughter.  In  the  event  of  death,  it  la 
neither  a  defense  to  or  In  mitigation  of  this 
charge,  because  it  is  written  that  the  ofTense 
is  complete  when  committed  "In  cases  and 
under  circumstances  which  would  constitute 
murder  or  manslaughter  if  death  bad  en- 
sued-" The  most  that  can  be  said  of  this 
evidence  is  that  It  tended  to  establish  an  un- 
lawful motive  for  the  assault;  and,  while  it 
was  Insisted  tn  argument  that  no  person 
would  commit  murder  or  Inflict  great  bodily 
harm  because  of  this  provocation,  the  records 
of  this  court  and  human  experience  establish 
the  contrary.  State  v.  Heath,  221  Mo.  565, 
121  S.  W.  149;  State  v.  Heath,  237  Mo.  265, 
141  S.  W.  28.  The  exclusion  or  withdrawal 
of  this  evidence,  if  error,  was  error  in  de- 
fendant's favor,  and  of  it  he  cannot  complain. 

[»,  9]  IV.  It  is  finally  insisted  that  instruc- 
tion No.  7  should  not  have  been  given.  This 
instruction  Is  as  follows: 

"The  court  InBtrncts  the  jury  that  the  law 
preanmes  that  a  person  intends  the  natural  and 
probable  consequence*  of  his  acts,  and  if  .vou  be- 
lieve from  the  eridence  in  the  case  that  defend- 
ant assaulted  D.  E.  Tagel  in  a  manner  likely  to 
cause  death  or  laeat  bodily  harm,  the  law  pre- 
sumes that  he  intended  to  kill  him. or  do  him 
some  great  bodily  harm." 

No  fault  is  found  with  its  form,  the  com* 
plaint  being  that  there  was  no  evidence  from 
which  the  juiry  could  reasonably  find  that  the 
defendant  made  the  assault  in  a  manner  Uker 
ly  to  cause  death  or  great  bodily  harm,  in 
this  connection  counsel  for  defendant  say: 

"He  was  sot  and  there  was  no  proof  that  he 
was  greatly  niairaed,  wounded,  or  disfigured. 
The  glaring  fact  that  the  result  of  his  fists  did 
not  cause  death  or  great  bodily  harm  refute* 
the  presumption  that  defendant  intended  to  UIl 
or  do  great  bodily  harm." 

With  this  we  cannot  agree;  The  evidence 
discloses.  Its  heretofore  stated,  that  defend- 
ant assaulted  the  prosecuting  witness,  vio- 
lently struck  and  severely  beat  him  oyer  the 
head,  eyes,  ears,  and  other  parts  of  the  body 
whe^e  serious,  gre^at,  and  permanent  bodily 
injury  could  be  teafitij  inflicted.  ,0n  one  of 
bis  flqgers  he  wore*  a  heavy,  ifag,  and  ,hl$ 
statements  after  the  difficulty  disclose  that 


be  bad  used  tmcfb  force  and  violence  as  to 
injure  his  own  finger  and  hand.  Without  go- 
U\g  into  detai)  as  to  the  character  of  the  in- 
juries inflicted,  it  ]*,  sufficient  to  say  that 
they  constituted  great  bodily  haroo.  Con- 
sidering also  the  fact  that  at  the  time  they 
were  being  indicted  the  prosecuting  witness' 
head  was  on  hard,  dry  ground,  it  cannot  be 
sa^  Oiajt  his  acts  4id  not  warrant  the  con- 
clusion that  he  intenided  to  do  great  bodily 
harm.  Whllia  it  1^  true  that  this  instruction 
is  given  generally  in  cases  where  a  deadly 
weapon  is  used,  yet  It  is  not  becatyse  of  the 
use  of  such  a  weapon  that  the  instruction  is 
proper;  It  is  because  the  use  of  such  a 
weapm;  Is  one  fact  tending  to  show  bis  In- 
tention, but  this  does  not  mean  that  such  an 
intention  cannot  be.  reasonably  inferred  from 
othec  facts  and  other  means  of  attack. 
There  is  nothing  whatever  in  this  record  to 
indicate  that  defendant  did  not  intend  to  in- 
flict the  woiinds  which  be  did,  nor  is  there 
anything  to  show  that  snch  were  not  the  nat- 
ural and  ordinary  consequences  of  his  acts. 
}t  is  our  .opinion  that  the  evidence  is  suffi- 
cient to  warrant  the  giving  of  this  instruc- 
tion. Iq  this  conqectlon  it  might  be  further 
sfiid  that  the  Informatlotp  contained  two 
counts,  and  that  the  state  was  entitled  to 
have  the  law  upon  both  counts  fully  declared. 
The  first  count  charged  assault  with  intent 
to  kill,  or  do  great  bodily  hcirm;  while  the 
secoijid  count,  as  heretofore  stated,  charged  a 
wounding  and  maiming.  This  Instruction 
was  perhaps  given  more  particularly  In  con- 
nection with  the  first  count,  on  which  de- 
fendant was  acquitted,  and  to  that  extent  he 
cannot  complain.  In  view  of  the  disclosures 
that  the  prosecuting  witness  was  In  point  of 
fact  severely  Injured,  and  nothing  appearing 
to  indicate  that  these  Injuries  were  not  in- 
tentionally inflicted,  it  cannot  be  said  that 
this  instruction  was  prejudicial  or  improper. 
We  have  reviewed  the  entire  record  In 
this  case,  and  are  of  the  opinion  that  the  de- 
fendant has  had  a  fair  trial,  and  that  the 
verdict  is  warranted  by  the  evidence.  The 
judgment  is  therefore  affirmed. 

WALKEB,  3.,  concurs.  FABIS,  X,  dis- 
sents. 

PER  CURIAM.  This  cause  having  been 
transferred  to  court  In  banc  from  Division  2, 
on  the  dissent  of  FARIS,  J.,  and  having  been 
reargued  and  submitted,  the  foregoing  opin- 
ion of  REVELLE,  J.,  Is  adopted  as  the  opin- 
ion of  the  court 

BOND,  WALKER,  and  BLAIR,  13.,  con- 
cur. WOODSON,  C.  J.,  and  GRAVES  and 
FARIS,  JJ.,  dissent ,  FARIS,  J.,  dlaseuU  in 
separate  opinion,  In  which  WOODSON,  C.  J., 
and  GRAVES,  J.,  concur. 

^ARIS,  f..  J.  ant  unable  to  concur  In  the 
majority  opinlot^  hierain  for  three  reasons, 
which  I  briefly  summarize  thus:     ")Oq1c 
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Flrat  nie  doctrine  annoonced  In  this  c&ae 
breaks  down  tbe  distinction  between  a  com- 
mon assault  and  battery  and  a  (elonlons  as- 
sault, whereby  maiming,  wounding,  disfigur- 
ing, and  great  bodily  harm  ensnes. 

Second.  Instmctlon  numbered  7  under  the 
facts  here  (the  producing  cause  and  nature 
of  the  battery  regarded)  is  misleading,  er- 
roneous, and  harmfoL 

Third.  Instruction  3  Is  broader  than  the 
information,  in  that  It  falls  to  confine  the 
Jury  In  their  consideration  at  the  producing 
causes  of  the  effects  found  to  the  causes 
pleaded  In  the  information.  I  shall  briefly 
set  forth  the  reasons  I  have  in  mind  for  these 
views. 

I  premise  what  I  shall  say  to  the  first  ob- 
jection by  eliminating  the  question  whether 
section  4483,  under  which  this  prosecution  Is 
had,  can  be  violated  by  an  assault  with  the 
fists,  or  by  the  fists  aided  adventitiously  by  a 
finger  ring.  It  may  well  be  legally  possible, 
under  circumstances  of  great  advantage  tak- 
en, or  of  gn:eat  disparity  of  size,  or  of  age, 
or  of  physical  condition,  and  of  tbe  exhibi- 
tion by  the  accused  of  ferocious  brutality  In 
the  Infiiction  of  the  injuries,  to  eke  out  a  vio- 
lation of  this  statute  with  these  weapons  of 
nature.  B  C.  3.  732.  But  in  such  case  the 
Information  ought  to  aptly  charge  the  facts 
which  go  to  dlstingolsb  such  a  battery  from 
the  ordinary  battery.  Jennings  v.  State,  9 
Mo.  862.    For  it  is  said  In  that  case  that: 

"It  is  essential,  in  an  indictment  under  the 
thirty-6{th  section  (now  section  4483),  to  aver 
tbe  circumstances  tbemaelres  which,  if  death 
had  ensued,  would  have  made  tbe  offense  man- 
slaughter." 

This  has  not  been  done  In  this  case ;  hence 
the  question  suggested  is  not  before  us,  and 
we  are  relieved  from  tbe  duty  of  ruling  it. 

I  am  Impressed  with  the  view  that  tbe 
majority  opinion,  by  Its  application  of  tbe 
definition  of  a  wounding  under  said  section 
4482,  and  within  the  purview  thereof,  has 
not  only  trespassed  upon  the  zone  of  de- 
marcation which  separates  and  distinguish- 
es an  ordinary  assault  and  battery  from  the 
more  serious  and  felonious  assault  and 
woiukding,  but  has  wiped  out  the  boundary 
between  tiie  two  utterly.  Attend  to  the  rea- 
sons for  this  view:  The  majority  opinion 
says  succinctly  that,  within  the  purview  of 
said  sectlcm  4483: 

"It  is  not  necessary  to  establish  that  the 
wounds  inflicted  were  of  a  dangerous  character, 
or  such  as  are  likely  to  produce  death." 

From  such  view  it  would  seem  logically  to 
follow  that  any  wound  Is  sufficient 

"A  wound,"  says  Cyc.  is  "any  injury  to  the 
person  by  which  the  skin  is  broken?*  40  Cyc 
2866. 

So  the  fault  I  find  1b  that  there  are  left 
no  landmarks  under  the  majority  view  In 
this  case  which  point  out  the  difference  be- 
tween one  assault  with  the  fists  whidi  con- 
stitutes a  felony  and  another  assault  with 
the  fists  which  constitutes  but  a  mere  mis- 
demeanor.   The  statute  of  this  state  defines 


by  preclusion  and  denonnoea  m.  common  as- 
sanlt  and  battery  thns: 

"Any  person  who  shall  assault,  or  beat  or 
woond  another,  under  such  drcmnstances  as  not 
to  constitute  any  other  offense  herein  defined, 
shall,"  et&    Section  4484,  B.  S.  1909. 

Under  tbe  definition  of  a  wounding -as  con- 
tained in  the. majority  oplnloo,  any  breaking 
of  the  sldn  is  a  wounding  within  tbe  purview 
ot  said  section  4483,  whether  done  by  old 
or  young,  weak  or  strong,  healthy  or  un- 
healthy, by  a  single  blow  of  the  fist;  at  by 
many  such  blows.  Given,  a  blow  by  whlcb 
the  skin  is  broken  and  blood  flows  viex  so 
little,  a  feUwy  has  been  committed,  if  a 
prosecuting  attorney  so  wills;  because,  for- 
sooth  be  who  is  struck  might  have  fallen  (un- 
der drcumstanoes  not  even  required  to  pres- 
ently exist)  into  a  river,  or  over  a  diff,  or 
against  a  rock,  or  on  the  paved  stre^  or 
upon  a  concrete  gutter  edge,  or  other  ad- 
ventitious but  convenient  foreign  substance, 
and  death  thereby  follow.  Thereby  I  fear 
the  line  separating  a  misdemeanor  from  a 
felony  is  destroyed.  And  one  engaging  in  a 
fist  fight  becomes  a  felon,  if  mayliap  be  be 
persfHia  non  grata  to  the  prosecuting  at- 
torney, in  whose  hands  is  thus  placed  tbe 
arbitrary  power  to  maite  a  felony  of  that 
which  was  before  but  a  misdemeanor  of 
the  minor  sort  I  characterize  such  a  mis- 
demeanor as  minor  because  of  the  well- 
known  hot  passions  of  men  whlcb  impel 
them  to  resent  an  ill  word  with  a  swift  blow. 

Discussing  tbe  expression  "great  bodily  in- 
Jury,"  which  confessedly  Is  in  pari  materia 
with,  but  stronger  than,  tbe  phrase  "great 
bodily  barm"  of  section  4483,  supra,  of  our 
statute,  as  well  as  another  point  important 
and  germane  to  one  phase  of  this  case,  tbe 
Supreme  Court  of  Arkansas  said: 

"Tbe  phrase  'great  bodily  injury'  is  difficult 
to  define,  for  the  reason  that  it  well  defines  it- 
self. It  means  a  'great  bodily  injury,'  as  dis- 
tiDguished  from  one  that  is  sheht  or  moderate, 
such  as  would  ordinarily  be  innicted  by  an  as- 
sault and  battery  with  the  hand  or  fist  without 
a  weapon.  To  put  one  in  danger  of  great  bodily 
injury  from  an  assault,  something  more  than  at- 
tack with  the  hand  or  fist  would  usually  be  re- 
quired, and  it  would  rarely  happen  that  one 
might  lawfully  take  the  life  of  another  to  avoid 
an  assault  with  the  fist  only.  But  cases  might 
be  supposed  when  it  would  be  justiflable  to  do 
so;  for  an  asssault  and  battery  by  a  powerful 
man  with  his  fist  upon  a  weak  one  might  be  car- 
ried to  such  extreme  severity  as  to  produce  great 
bodily  injury,  and  yet  be  unaccompanied  by  such 
circumstances  as  to  make  it  a  felony.  One  who 
intentionally  commits  a  great  bodily  injury  upon 
the  person  of  another  may  or  may  not  be  guilty 
of  a  felony,  depending  upon  the  drcumstances, 
but,  as  such  an  injury  may,  under  some  circum- 
stances, be  committed,  and  still  the  offender  not 
be  guilty  of  a  felony,  it  is  therefore  not  accurate 
to  define  'great  bodily  injury'  as  'a  felony  com- 
mitted on  tbe  person.' "  Kogers  v.  State,  60 
Ark.  76,  29  S.  W.  894,  31  L.  E.  A.  loc.  dt  468. 
46  Am.  St  Rep.  154. 

It  is  a  significant  fact,  though  concededly 
not  a  wholly  decisive  one,  that  in  all  the  sug- 
gested forms  for  indictments  found  in  ttie 
excellent  local  treatise  of  Judge  Kelley,  Mere 
it  not  one  but  which  connotesttae  oae  of  some 
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instnunent,  or  fmplemoit  of  attack  of  a 
deadly  or  dangerous  nature.  Of  an  Indict- 
ment under  section  4483,  for  tlie  use  of  na- 
ture's weapons,  there  is  no  form  given.  Kel- 
ley's  Crlm.  Law  &  Pr.  680.  Iiikewise  is  it 
significant  tliat  there  lias  never  before  been 
In  tliis  state  a  case  wlierein  a  prosecution 
was  had  for  a  battery  accruing  from  the  use 
of  mere  fists.  At  least,  a  fairly  exhaustive 
search  for  auch  a  one  has  not  been  rewarded. 
These  are  the  cases  and  the  instrumentali- 
ties: State  V.  Leonard,  22  Mo.  449  (a  large 
stone,  said  to  have  been  a  "deadly  weapon") ; 
Johnston  v.  State,  7  Mo.  183  (a  stick  of  tim- 
ber); Jennings  t.  State,  9  Mo.  862  (a  large 
iron  auger);  State  v.  Freeman,  21  Mo.  481 
(an  iron  shovel) ;  State  v.  Bohannon,  21  Mo. 
490  (a  rock,  and  that  maiming  occurred  in 
that  a  thumb  was  bitten  off) ;  State  v. 
Thompson,  30  Mo.  470  (a  hoe  handle) ;  State 
y.  Moore,  65  Mo.  606  (a  knife);  State  t. 
Agee,  68  Mo.  264  (a  pistol) ;  Carrico  v.  State, 
11  Mo.  S79  (a  large  piece  of  wood);  State  ▼. 
Bailey,  21  Mo.  484  (a  large  block  of  wood) ; 
State  T.  Davis,  29  Mo.  391  (a  knife) ;  State  v. 
Janke,  238  Mo.  378,  141  S.  W.  1136  (by  beat- 
ing with  the  fists,  choking  vrith  the  hands, 
and  stamping  on  and  kicking  with  the  boot- 
ed foot,  and  by  striking  with  a  hard  but  un- 
known weapon) ;  State  t.  Nleuhaus,  217  Mo. 
332,  117  S.  W.  73  (a  rawhide  whip  three- 
fourths  ot  an  inch  in  diameter  and  a  heated 
iron  stove  lifter,  nine  inches  long,  an  inch 
thick,  and  weighing  one  pound);  State  v. 
Mnnson,  76  Mo.  109  (a  pistol) ;  State  v.  Van 
Zant,  71  Mo.  641  (a  knife) ;  State  v.  Vaughn, 
164  Mo.  536,  65  S.  W.  236  (a  knife)  ;  State  T. 
Havens,  95  Mo.  167,  8  S.  W.  219  (a  large, 
heavy  stone) ;  State  v.  McQuaig,  22  Mo.  319 
(a  knife):  State  t.  Feaster,  26  Mo.  324  (a 
large  stick);  State  v.  Herreford,  29  Mo.  399 
(a  knife,  semble);  State  t.  Ray,  37  Mo.  365 
(a  knife). 

Moreover,  the  majority  opinion  seems  to 
treat  section  4483  as  If  the  fact  of  wounding 
by  a  mere  breaking  of  the  skin  is  the  only 
prerequisite,  and  as  if  there  were  five  of- 
fenses denounced  by  said  section,  viz.:  (a) 
Uaitnifig;  (b)  wounding;  (c)  AUfiguring;  (d) 
inflicting  great  bodily  harm ;  and  (e)  acts  en- 
dangering the  life  of  another.  On  the  con- 
trary, the  three  first  words  are  obviously 
ejusdem  generis,  so  they  may  all  be  charged 
in  the  conjunctive  in  the  same  count  of  a 
single  indictment  If  they  are  not  ejusdem 
generis,  and  if  they  do  denoimce  five  separate 
and  distinct  crimes,  then  the  information  in 
the  instant  case,  as  well  as  all  of  the  known 
and  used  forms  of  Indictment  under  this 
section,  have  offended  for  duplicity  (Kelley's 
Grim.  Law  &  Pr.  680;  State  v.  Janke,  supra ; 
State  V.  Nleuhaus,  supra;  State  ▼.  Munson, 
supra;  State  v.  Van  Zant,  supra;  State  t. 
Brown,  60  Mo.  141;  State  v.  Moore,  supra; 
State  ▼.  McQualg,  supra;  and  practically  all, 
if  not  all,  others  cited  supra),  for  they  dutrge 
in  one  count  two,  three,  and  more  often  four, 
of  the  alleged  distinct  crime*;  besides,  it  has 


been  qpeciflcally  held  that  socb  an  Indictment 
(L  e.,  an  indictment  charging  a  wounding, 
ditflguring,  and  the  infliction  of  great  bodily 
iMrm)  charges  but  one  offense  (State  v.  Herre- 
ford, supra).  That  there  is  one  case  where- 
in the  contrary  is  held  In  an  obiter  dictum, 
after  an  ample  reason  for  the  holding  there 
was  apparent  and  was  given,  does  not  alter 
this  view.  The  conclusion,  therefore,  is  in- 
evitable that  the  wounding  connoted  by  said 
section  4483  is  a  maiming  and  disfiguring 
wounding,  from  which  great  bodily  harm  en- 
sues, and  not  a  mere  breaking  of  the  epi- 
dermis and  a  feeble  flow  of  blood  superinduc- 
ed by  a  blow  from  the  fist  in  an  ordinary 
battery. 

Comprehensively  examined  it  is  fairly  man- 
ifest that  section  4483  is  a  statutory  "catch- 
all," designed  to  cover  and  forbid  criminal 
acts,  produ^ve  of  hurt  and  harm  to  others 
where  life.  *as  put  in  Jeopardy,  whether 
such  acta  were  done  with  or  without  malice ; 
that  is,  whether  done  Intentionally  or  by 
culpable  negligence.  Thus  It  was  designed 
to  supplement,  and  not  to  supplant,  other  ger- 
mane statutes,  wherein  the  strict  letter,  for 
lack  of  specific  averment,  fell  short  of  defin- 
ing the  acta  which  constitute  the  offenses 
aimed  at  in  section  4483.  It  not  only  in- 
cludes acta  which  in  other  Jurisdictions  are 
designated  as  "aggravated  assanlta,"  but  also 
other  acts,  done  with  imputable,  but  not  ex- 
press, malice,  with  or  without  an  assault 
It  is  not  necessary  under  this  section  that 
there  should  be  any  actual  injury,  if  the  life 
of  another  be  intentionally  endangered  (State 
T.  Agee,  68  Mo.  264),  nor  that  life  be  actually 
endangered.  If  there  be  a  wounding  and  dis- 
figuring to  the  extent  of  inflicting,  or  from 
which  great  bodily  harm  ensues  (State  v. 
Nleuhaus,  217  Mo.  332,  117  S.  W.  73),  or  ob- 
viously if  there  be  a  maiming,  or  a  wound- 
ing, or  a  disfiguring,  from  which  great  bodily 
barm  ensues ;  provided,  the  circumstances  are 
such  that  if  death  had  occurred  the  tort-feas- 
or would,  for  his  acts,  have  been  guilty  of 
either  murder  or  manslaughter.  It  is  clear 
that  an  intentional  assault  whereby  life  is 
endangered,  or  whereby  great  bodily  harm 
ensues,  is  already  fully  covered  by  sections 
4481  and  4482;  that  an  intentional  assault 
which  produces  a  maiming  or  disfiguring  in 
designated  serious  aspects  Is  likewise  forbid- 
den by  section  4480,  while  a  common  assault 
and  battery  is  covered  by  section  4485.  But 
it  is  not  BO  clear  that  assaults  with  deadly 
or  dangerous  instrumentalities  resulting  in 
wounding,  maiming,  or  disfigurlQg  from 
which  bodily  harm,  greater  in  degree  than  a 
common  battery,  but  lesser  In  degree  than 
those  denounced  in  sections  4482  and  4480 
and  lacking  the  specific  purpose  and  malice 
of  section  4481,  are  so  included.  It  is  clear 
that  acts  of  culpable  negligence,  where  inju- 
ries short  of  death  are  Inflicted,  are  denounc- 
ed by  said  section  4483 ;  that  the  endangering 
of  life  intentionally,  and  that  the  infliction 
of  great  bodily  harm  either  by  wounding,  or 
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maiming,  or  disfiguring  are  also  Included. 
So  the  conclusion  is  dedodble  that  the  sec- 
tion denounces  but  two  crimes:  (a)  The  eh- 
dangering  of  the  Ufe  of  another;  and  (b)  the 
Infliction  of  great  bodily  harm,  either  by  (1) 
wounding,  (2)  maiming,  or  (3)  disfiguring. 
Any  other  view  Inevitably  leads  to  the  con- 
clusion that  the  Legislature  has  done  the  un- 
necessary thing  of  making  a  single  act  pun- 
ishable nnder  more  than  one  statute,  and  of 
making  two  separate  and  distinct  crimes  out 
«f  the  same  act 

I  am  not  contending  that  under  the  "aggra- 
vated assault^'  features  of  said  section  4483 
It  Is  Impossible  to  offend  by  an  Intentional 
battery  committed  with  the  bare  fists.  I 
am  conceding,  as  in  the  beginning  I  forecast, 
the  possibility  of  doing  this  nnder  a  proper 
Information,  present  proper  facts.  But  I  do 
contend  that  there  Is  neither  such  a  plead- 
ing nor  such  facts  here,  and  thafi  absent  such 
necessary  concomitants,  the  ancient  land- 
marks- ought  not  lightly  to  be  destroyed, 
merely  because  the  acts  of  the  defendant 
happen  to  be  unusually  reprehensible  and  the 
punishment  richly  merited. 

But  I  pass  to  the  second  reason  for  my  dis- 
sent, viz.,  the  goodness  vel  non  In  a  case  like 
this  of  instruction  7,  which  reads  thus: 

"The  court  instructs  the  jury  that  the  low 
pretumet  that  a  penon  inteni*  the  natttml  and 
prohahU  contequenoet  of  hi*  act*,  and  if  yon 
believe  from  the  eyidence  in  tike  case  that  de- 
fendant assaulted  D.  E.  Tugel  in  a  manner  like- 
ly to  cause  death  or  great  bodily  harm,  the  law 
presumes  that  he  intended  to  UU  him  or  do  him 
some  great  bodily  harm." 

Here  nothing  was  used  but  the  flsts,  one 
of  which  bore  a  finger  ring.  Neither  the 
flsts  nor  the  ring  will  be  Judicially  noticed  to 
be  either  a  deadly  or  dangerous  weapon  as 
such  Is  known  to  the  law,  absent  specific 
proof  of  the  fact  But  In  such  state  of  the 
facts  the  Jury  are  told  that  "the  law  pre- 
sumes that  a  person  intends  the  natural  ana 
probable  consequences  oj  his  acts."  It  has 
been  said  that  in  a  criminal  case  the  law 
raises  no  such  presumption.  State  v.  Stew- 
art, 29  Mo.  419  (wherein  the  instrument  of 
assault  was  a  walking  stldi).  In  this  case 
Judge  Napton  said: 

"But  the  instruction  in  reference  to  the  intent 
of  the  defendant  was  calculated  to  mislead.  Tfao 
intent  of  the  defendant  in  making  the  assault 
was  a  question  of  fact  for  the  jury.  The  law 
raises  no  presumption  about  it,  and  it  was  error 
for  the  court  to  tell  the  jury  that  'the  law  pre- 
sumes that  erery  man  intends  the  natural,  neces- 
sary, and  probable  consequence  of  iiis  acts.'  " 

I  do  not  contend  tliat  in  a  proper  case  the 
glTlng  of  a  proper  Instruction  involring  the 
presumption  of  intent  from  the  use  of  a  dead- 
ly weapon  upon  a  vital  part  of  the  body  of 
him  who  Is  assaulted  is  forbidden  by  law. 
But  that  is  not  the  question  here.  The  hu- 
man fist  even  when  aided  by  a  finger  ring,  Is 
not  judicially  noticed  as  being  a  deadly  weap- 
on (Uttle  T.  State,  61  Tex.  Or.  R.  197,  1S6 
S.  W.  119),  and  therefore  Its  use  could  not  be 
judicially  noticed  (and  presumptions  are  iieti- 


essarlly  bottomed  on  judicial  notice)  as  being 
followed  bjr  the  inevitable  consequence  of 
death  dr  great  bodily  harm;  for  such  conse- 
quences are  neither  the  natural  nor  tbe  prob- 
able sequelae  of  such  use  of  the  fist  as  It  Is 
ordinarily  used  In  a  battery.  Such  conse- 
quences are  but  remote  possibilities,  because 
In  human  experience  they  occaslonaUy  hap- 
pen—they do  not  always  happen — and  we 
repeat,  if  the  fist  or  the  manner  of  the  use 
thereof  In  tills  case  was  stich  as  to  take  It 
out  of  the  category  of  ordinary  use  In  a  com- 
mon assault  and  battery,  the  Information 
ought  to  have  said  so.  Moreover,  If  the  jury 
were,  even  In  this  case,  to  be  told  anything 
about  presumptions,  this  Instructiod  omit- 
ting the  part  which  I  am  especially  criticiz- 
ing, and  which  I  italicize,  told  them  all  they 
were  allowed  to  be  told.  The  view  urged  in 
the  majority  opinion  Is  fully  met  when  the 
objectionable  Italicized  words  are  entirely 
cut  out  of  It  In  short,  these  words  were 
mere  hurtful  surplusage,  even  If  we  concede, 
for  the  sake  of  argument,  the  correctness  of 
the  view,  on  this  point,  of  the  majority  opin- 
ion. Of  course  this  Instruction  had  specific 
reference  to  the  first  count,  and  not  to  the 
second  count,  on  which  the  conviction  was 
had,  and  which  has  been  said  to  be  a  lesser 
offense.  Though  mindful  of  the  excusing 
rule  on  this  phase,  I  do  not  think  it  saved 
this  error  from  being  hurtful  here,  because  it 
applied  generally  to  the  tacts  In  the  case, 
and  was  not  a  mere  erroneous  definition  of 
a  greater  crime  than  that  of  wUch  defend- 
ant was  convicted. 

Coming  to  the  third  objection:  Iristructlon 
3  Is  bad  because  It  la  broader  than  the  in- 
formation. It  would  be  had  in  a  civil  case. 
How  much  worse,  then,  is  it  in  a  criminal 
case,  wherein  we  are  enjoined  that  since  the 
punishment  of  the  citizen  inflicts  both  pain 
and  stain,  rales  of  law  In  criminal  cases  are 
to  be  constroed  strictly.  The  pertinent  part 
of  the  count  In  the  Information  on  which  the 
conviction  rests  charged  that  defendant — 
"with  a  certain  large  finger  ring  and  with  his 
hands  and  fists,  the  said  JD.  B.  Tnsel  did  then 
and  there  beat,  bruise,  and  wound  m  and  upon 
the  head,  neck,  and  body  of  him,  the  said  D.  E. 
Tu);el,  whereby  the  said  D.  El.  Tugel  was  then 
and  there  greatly  maimed,  wounded,  and  dis- 
figured, and  received  great  bodily  harm." 

The  Instruction  which  I  contend  is  bad  for 
a  too  great  broadness  In  i)ertlnent  phrase 
reads  thus: 

"The  court  instructs  the  jury  that  if  yon  find 
and  believe  from  the  evideuce  that  defendant,  at 
the  county  of  Audrain  and  state  of  Miaaouri, 
witldn  three  years  next  before  the  filing  of  thia 
information  in  this  cause,  did  unlawfully  and 
feloniously  assault  D.  E.  Tugel  and  did  then  and 
there  striJte  and  beat  said  Tugel  in  a  manner 
likely  to  produce  death  or  great  bodily  liann, 
and  did  then  and  there  inflict  on-said  Tugel 
great  bodily  harm,  then  you  will  find  the  defend- 
ant guUt^  as  charged  in  the  second  count  of  the 
information  in  this  cause,  and  you  will  assess 
his  punishment,"  etc. 

If  It  be  urged  that  this  vridenlng  of  the  is- 
sues was  harsaess  biecaiise  o(  ld(&  Otftviaence 
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of  other  sources  of  injury  besides  the  fists 
and  the  riJng^-of  defendant,  the  answer  Is  that 
there  Is  more  than  a  snggestlon  ta  the  evt- 
denoe  that  the  -hardness  of-  the  ground  on 
which  Tugel  lay  contribnted,  to  some  leztent, 
to  the  injuries  which  he  Is  said  to  have  sus- 
tained. This  the  majority  opintcm  concedes 
arguendo,  yet  the  Information  did  not 
charge  it. 

For  these  reasons,  and  others  which  might 
be  set  forth  but  for  the  lack  of  space,  I  dis- 
sent from  the  majority  opinion  and  the  con- 
clusion therein  reiidied. 

WOODSON,  C.  J.,  and  GRAVES,  X,  c<m- 
cor  In  these  views. 


MANIACI  T.  INTERURBAN  EXPRESS  CO. 

(No.  17563.) 
(Supreme  Court  of  MisaourL     Feb.  9,  1916.) 

1.  tiABfsxB  ASH  Servant  ^=9329— Ikjitbies  to 

THIBD  PkBSON   CAT7SED  BT  SeBTAKT  —  lilAr 

BILITT  OF  Masteb— Pleadings. 

A  count,  in  a  petition  in  an  action  against 
an  express  company,  which  alleges  that  the  com- 
pany was  engaged  in  the  ezpt«BB  business  and 
maintained  an  office  in  charge  of  an  agent,  that 
the  company  as  a  carrier  tendered  to  plaintiff  a 
consignment  of  fruit,  that  plaintiff  refused  to 
sign  a  receipt  therefor  until .  the  agent  agreed 
to  present  a  claim  for  a  shortage,  that  subse- 
quently the  agent  telephoned  plaintiff  to  come  to 
hia  office,  that  plaintiff  met  the  agent,  who  de- 
manded a  receipt  for  the  consignment,  that  plain- 
tiff under  protest  started  to  comply  with  the 
demand,  when  the  agent,  acting  within  the  scope 
of  his  employment,  suddenly  and  without  just 
cause  shot  plaindir,  states  a  cause  of  action  aa 
against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  EHg.  if  1268,  1269;  Dec.  Dig. 
<S=320.J 

2.  Mabteb  and  Servant  «=a329— Injuries  to 
Third  Peuson  Caused  bv  Servant  —  Lia- 
bilttt  oe  Master— Pleadinqs. 

A  aecmid  count  in  the  petition,  which  sets 
out  substantially  the  same  facts,  and  in  addi- 
tion allegea  that  the  agent  was  a  person  of  vio- 
lent temper  and  dangerous  and  unfit  to  hold  the 
position  of  agent,  that  the  agent's  dangerous  and 
unfit  character  and  disposition  were  known  to 
the  company,  states  a  cause  of  action  as  against 
a  demurrer,  though  it  is  not  alleged  that  the 
knowledge  of  the  agent's  character  and  disposi- 
tion came  to  the  company  in  time  by  the  ererciae 
of  ordinary  care  to  have  removed  him  before 
the  wrongful  act. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  1268,  1269;  Dec.  Dig. 
«=s>329.] 

Woodson,  O.  J.,  and  Blair  and  Walker,  JJ., 
dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Daniel  D.  Fisher,  Judge. 

Action  by  Frank  Maniad  against  the  In- 
terurban  Express  Company.  From  a  Judg- 
ment for  defendant  rendered  after  sustaining 
a  demurrer  to  the  petition,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Tbe  above  action  was  commenced  in  the 
circuit  coart  aforesaid  on  Mardi  16,  1912; 
and  afterwards  on  tide  18th  day  of  October, 


1912,  and  during  the  October  term  of  said 
coDit,  an  ametaded  petition  in  two  eounis  was 
filed-  In  said  catise,  which.  Without  caption 
and  signatures,  reads  as  follows: 

"Plaintiff  states  liiat  defendant  is  and  was  at 
all  times  hereinafter  mentioned  a  corporation 
duly  incorporated  under  the  laws  of  &e  state 
of  Illinois  and  doii^  business  in  the  state  of 
Missouri;  that  on  and  ahoat  the  1st  day  of 
February,  1911,  defendant  was  engaged  la  and 
cariTing  on  an  express  business  as  a  common 
eariMr  of  freight;  that  defendant  had  and  main- 
tained an  office  in  the  city  ofiEMwardsville,  lU. ; 
that  said  offi<»  was  in  charge  of  one  Harry 
Joiner,  who  was  the  agent  and  servant  of  de- 
fendant; that  plaintiff  was  at  said  time  a 
merchant  in  said  city  of  EdwardsviUe ;  that 
several  days  previous  to  the  said  1st  day  of 
February,  1911,  defwdant  in  its  capacity  as  a 
common  carrier  delivered  to  plaintiffs  consign- 
ment of  fruit,  and  plaintiff  refuged  to  sign  a 
receipt  for  same  until  the  said  Harry  Joiner, 
the  agent  and  servant  of  defendant,  had  agreed 
to  presoit  plaintiffs  claim  for  an  allowance  for 
a  shortage  in  the  consignment;  that  upon  the 
said  1st  day  of  February,  1911,  the  said  Harry 
Joiner,  defendant's  agent  and  servant  telephon- 
ed to  plaintiff  to  come  to  the  office  of  defendant 
for  the  purpose  of  discussing  a  .settlement  of 
the  matter,  and,  in  response  to  said  message, 
plaintiff  started  to  defendant's  office  as  request- 
ed by  defendant's  servant;  that  near  the  office 
plaintiff  met  defendant's  servant,  the  said  Join- 
er, who  demanded  that  plaintiff  then  and  there 
sign  a  receipt  for  the  said  consignment  of  fruit ; 
that  i>laintiff  under  protest  started  to  comply 
with  said  demand,  and  was  in  the  very  act  of 
signing  the  receipt  when  the  said  Harry  Joiner, 
bung  at  the  time  the  employ^,  agent,  and  serv- 
ant of  the  defendant  company,  and  acting  with- 
in the  scope  of  his  employment  as  such  agent 
and  servant,  did  suddenly  and  without  warning 
draw  a  pistol  and  without  just  cause  or  provo- 
cation wantonly,  maliciously,  and  unlawfully 
shoot  plaintifl  twice,  wounding  him  in  the  breast 
and  shoulder. 

"Plaintiff  states  that  as  a  direct  result  of 
said  injuries  and  assault,  he  suffered  great  bod- 
ily and  mental  pain,  and  was  confined  to  a  hos- 
pital by  reason  thereof  for  a  long  period  of 
time,  to  wit  for  the  period  of  about  one  month, 
and  thereafter  was  confined  at  his  home  to  his 
bed  and  room  for  the  period  of  about  one 
month;  that  by  reason  of  said  injuries  he  was 
disabled  and  prevented  from  attending  to  his 
business  and  affairs  for  the  space  of  about  sev- 
en months;  that  he  has  suffered,  and  will  con- 
tinue to  suffer,  great  bodily  x>ain,  annoyance,  in- 
convenience, and  expense;  tiiat  as  a  direct  re- 
sult of  said  injuries  and  assault  he  was  com- 
pelled to  procure,  and  did  procure,  necessary 
medical  attention  and  treatment,  which  were 
then  necessary,  and  still  are,  and  will  continue 
to  be,  necessary  for  an  indefinite  period ;  and 
that  on  account  of  said  services  alone  he  has 
been  put  to  the  expense  of  about  the  sum  of 
$300. 

"Plaintiff  states  that  by  virtue  of  the  prem- 
ises, he  has  been  injured  and  damaged  in  body, 
mind,  health,  pain,  and  suffering,  and  loss  of 
time  and  necessary  expenses,  in  the  sum  of  $10,- 
000  actual  damages,  and  $10,000  punitive  dam- 
ages, for  both  of  which  amounts,  together  with 
Qie  costs  in  this  behalf  expended,  plamtiS  prays 
judgment 

"2.  For  a  second  cause  of  action,  plaintiff 
states  that  defendant  is,  and  was  at  all  times 
hereinafter  mentioned,  a  corporation  duly  incor- 
porated under  the  laws  of  the  state  of  Illinois 
and  doing  buainesa  in  the  state  of  Miasouri.; 
that  defendant  on  or  about  the  1st  day  of  Feb- 
ruary, 1911,  was  engaged  in  the  express  busi- 
ness and  was  acting  as  a  common  carrier  of 
ireigbot;'   that  for  the  purposes  of  its  bostness 
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it  maintained  an  office  in  the  city  of  Edwards- 
ville,  IlL;  that  defendant  had  as  an  agent  and 
servant  in  charge  and  control  of  said  office  one 
Harry  Joiner;  that  said  Barry  Joiner  waa  a 
person  of  violent  temper,  quarrelsome  disposi- 
tion, and  withont  control  over  his  passions; 
that  said  Harry  Joiner  was  a  dangerous  and 
unfit  person  to  place  in  snch  a  position;  that 
said  Joiner's  dangerous  and  unfit  character  and 
disposition  were  well  known  to  defendant;  that 
on  and  previous  to  said  Ist  day  of  February, 
1911,  i>laintiff  was  engaged  in  the  city  o<  £)d- 
wardsville,  111.;  that  a  dispute  having  arisen 
between  plaintiff  and  defendant's  servant  and 
said  Joiner,  because  plaintiff  refused  to  sign  a 
receipt  of  a  consignment  of  fruit  delivered  to 
him  by  defendant,  said  Harry  Joiner  upon  Feb- 
ruary 1,  1911,  telephoned  to  plaintiff  to  come 
to  the  office  of  deiendant  in  the  city  of  Ed- 
wardsville;  that  plaintiff,  in  response  to  said 
request,  started  to  said  office,  and  when  near 
there  was  intercepted  by  said  Joiner,  who  de- 
manded that  plaintiff  immediately  sign  a  receipt 
for  the  said  consignment  of  fruit;  that  plain- 
tiff, under  protest,  started  to  sign  said  receipt, 
and,  while  he  was  so  engag^,  the  said  Joiner, 
the  agent  and  aerrant  of  said  defendant,  acting 
within  the  scope  of  his  employment  as  such 
agent  and  servant,  did  suddenly  and  without 
warning  give  way  to  a  fit  of  pamion  and  draw 
a  pistol  and  withont  just  cause  or  provocation 
wantonly,  willfully,  maliciously,  and  unlawfully 
shoot  plaintiff  twice,  wounding  him  in  and 
about  the  left  breast  and  left  shoulder. 

"Plaintiff  states  that,  as  a  direct  result  of  !!iiid 
injuries  and  assaul^  he  suffered  greut  bodily 
and  mental  pain,  and  was  confined  to  a  hospital 
by  reason  thereof  for  a  kmg  period  of  time,  to 
wit,  for  the  period  of  about  one  mouth,  and 
thereafter  was  confined  at  his  home  to  hl^  bed 
arid  room  for  the  period  of  about  ob<'  montli: 
that  by  reason  of  said  injuries  he  was  dljbiLljiBd 
and  prevented  from  attending  to  his  business 
and  affairs  for  the  space  of  about  seven  months ; 
that  be  suffered,  and  will  continue  to  suffer, 
great  bodily  pain,  annoyance,  inconvenience,  and 
expense;  tiiat,  as  a  direct  result  of  said  inju- 
ries and  assault,  he  was  compelled  to  procure, 
and  did  procure,  necessary  medical  attention 
and  service  and  treatment,  which  were  then  nec- 
essary and  still  are  and  will  continue  to  be  nec- 
essary for  an  indefinite  period;  and  that  on  ac- 
count of  said  services  alone  he  has  been  put 
to  ihe  expense  of  about  the  sum  of  S300. 

"Plaintiff  states  that  by  virtue  of  the  prem- 
ises he  has  beat  injured  and  damaged  in  body, 
mind,  health,  pain,  and  suffering,  and  loss  of 
time  and  necessary  expenses  in  the  sum  of  $10,- 
000  actual  damages,  and  $10,000  punitive  dam- 
ages, for  both  of  which  amounts,  together  with 
the  costs  in  this  behalf  expended,  plaintiff  prays 
judgment" 

On  October  21,  1912,  respondent  filed  a  de- 
murrer to  each  count  of  said  amended  peti- 
tion, wbich  said  demurrer,  without  caption 
and  signature,  reads  as  follows : 

"(1)  Now  comes  defendant  and  demurs  to  the 
first  count  of  the  plaintiff's  amended  petition 
on  the  ground  that  said  count  of  said  amended 
petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

"(2)  And  defendant  comes  and  demurs  to  the 
second  count  of  plaintiff's  amended  petition  on 
the  ground  that  said  count  of  the  said  amended 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

At  the  December  term,  1912,  and  on  Janu- 
ary 8, 1913,  of  said  term,  the  demurrer  afore- 
said was  sustained.  On  January  31,  1913, 
during  said  term,  plaintiff  declined  to  plead 
further,  and  final  judgment  was  rendered  on 
said  date,  and  the  cause  was  duly  appealed 
to  this  court. 


George  H.  Moore  and  Frank  A.  Thompson, 
both  ot  St  Louis,  for  appellant  H.  R.  Small, 
of  St  Louis  (Fred  Tecklenburg,  of  BeUerlUe, 
IlL,  of  oounsel),  for  respondent 

First  Count  <tf  Amended  Petition. 

RAILBT,  G.  (after  stating  the  facts  as 
above).  [1]  Does  this  count  contain  facta 
sufficient  at  law  to  constitute  a  cause  of  ac- 
tion against  defendant? 

Turning  to  the  amended  petition,  and  an- 
alyzing same,  we  find  that  in  substance  It 
alleges  the  following  facts :  (1)  That  defend- 
ant is  a  corporation,  organized  under  the 
laws  of  Illinois,  and  doing  business  in  the 
state  of  Missouri ;  (2)  that  on  or  about  Feb- 
ruary 1,  1911,  defendant  waa  engaged  In  the 
express  business  as  a  common  carrier  of 
freight;  (3)  that  it  had  and  maintained  ao 
office  in  the  city  of  Edwardsvllle,  lU.;  (4) 
that  said  office  was  in  charge  of  one  Harry 
Joiner,  who  was  at  the  tUne  agent  and  serv- 
ant of  defendant;  (6)  that  plaintiff  was 
at  said  time  a  merchant  in  said  city  of,  Ed- 
wardsvllle; (6)  that  several  days  prior  to 
February  1,  1911,  defendant  in  its  capacit? 
as  a  common  carrier  delivered  to  plaintiff  a 
consignment  of  fruit,  and  the  latter  refused 
to  sign  a  receipt  therefor,  nntU  said  Harry 
Joiner,  the  agent  and  servant  of  defendant 
aforesaid,  had  agreed  to  present  plaintifTs 
claim  for  a  shortage  allowance  In  the  con- 
signment ;  (7)  that  upon  said  1st  day  of  Feb- 
ruary, 1911,  said  Harry  Joiner,  defendant's 
agent  and  servant,  telephoned  plaintiff  to 
come  to  the  office  of  defendant  for  the  par- 
pose  of  discussing  a  settlement  of  the  matter ; 
(8)  that  in  response  to  said  message  plaintUT 
started  to  defendant's  office  as  requested  by 
defendant's  servant;  (9)  that  near  the  office 
plaintiff  met  defendant's  servant,  the  said 
Joiner,  who  demanded  that  plaintiff  then 
and  there  sign  a  receipt  for  the  said  consign- 
ment of  fruit ;  (10)  that  plaintiff  under  pro- 
test started  to  comply  with  said  demand,  and 
was  In  the  very  act  of  signing  the  receipt, 
when  said  Harry  Joiner,  being  at  the  time 
an  employ^,  agent,  and  servant  of  defendant:, 
and  acting  wrlthin  the  scope  of  his  employ- 
ment as  such  agent  and  servant,  did  sudden- 
ly and  withont  warning  draw  a  pistol,  and 
without  Just  cause  or  provocation,  wantonly, 
maliciously,  and  unlawfully  shoot  plaintiff 
twice,  wounding  him  in  the  breast  and  shoul- 
der, etc.  A  demurrer  to  each  count  of  said 
petition  was  sustained  by  the  trial  court, 
upon  the  theory  that  neither  cotmt  states 
facts  sufficient  to  constitute  a  cause  of  action. 

Defendant  strenuously  insists  that  the 
words,  "within  the  scope  of  his  employment," 
is  an  allegation  of  a  legal  conclusion.  The 
above  language  taken  alone,  without  any  ref- 
erence to  that  which  precedes  or  follows  it, 
would  state  simi^  a  legal  conclusion,  and 
the  truth  of  same  would  not  be  admitted  by 
a  demurrer  thereto.  State  ex  reL  v.  Railway 
Co.,  240  Mo.  35,  4»,  60,  144  S.  W.  1088:   Gih- 
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son  V.  SaUway  Co..  225  Mo.  473-482,  12S  S. 
W.  453;  Shohoney  v.  Railway  Co.,  228  Mo. 
649-671, 122  S.  W.  1025 ;  MalUnckrodt  Chem- 
ical Works  T.  Nenmlcb,  169  Mo.  loc.  dt  397, 
69  S.  W.  365;  Sldway  v.  liand  Co.,  168  Mo. 
loc  dt  374,  375,  63  S.  W.  705;  Clark  v.  Dil- 
lon et  al.,  97  N.  Y.  870;  Snyder  ▼.  Railway 
Co.,  60  Mo.  loc.  dt  419;  Southern  Ry.  Co.  T. 
King,  217  TI.  S.  loc.  dt  536,  537,  30  Sup.  Ct 
594,  54  L.  Ed.  868;  General  Electric  Co.  v. 
W.  E.  &  Mfg.  Co.  (C.  C.)  144  Fed.  458 ;  Rail- 
way Co.  V.  Lighthdser,  163  Ind.  247,  71  N.  B. 
218,  660;  Fremont,  B.  &  M.  V.  R.  Co.  v.  Hag- 
blad,  72  Neb.  773,  101  N.  W.  1033,  106  N.  W. 
1041,  4  L.  R.  A.  (N.  S.)  264,  9  Ann.  Cas.  1096 ; 
Kennedy  v.  Railway  Co.,  72  N.  J.  Law,  19,  60 
Atl.  40;  Bullock  t.  Butler  Exchange  Ca,  22 
R.  I.  105,  46  Atl.  273.  Kumerons  other  cases 
can  be  found  in  practically  every  state  of 
oar  Union  announcing  the  same  prlndple,  bnt 
we  have  been  unable  to  locate  any  case  whidi 
would  warrant  the  court,  in  passing  upon 
the  above  question,  to  Ignore  the  well-pleaded 
facts  upon  which  the  conduston  of  law  was 
based.  In  other  words,  If  the  facts  stated, 
aside  from  the  language  above  quoted,  are 
sufficient  to  stamp  the  acts  and  conduct  of 
Joiner,  at  the  time  and  place  of  shooting,  as 
being  within  the  scope  of  his  employment, 
then  the  petition  states  a  good  cause  of  ac- 
tion, even  if  the  language,  "within  the  scope 
of  bis  employment"  be  eliminated  therefrom. 
Oases  of  this  character  present  a  mixed  ques- 
tion of  law  and  fact  It  is  a  common,  but 
appropriate,  form  of  pleading.  In  cases  like 
the  one  at  bar,  to  set  out  the  facts  consti- 
tuting the  cause  of  action,  and  follow  the 
same  with  the  allegation  that  the  agent  at 
the  time  of  the  assault  was  acting  within  the 
scope  of  his  employment  The  demurrer  goes 
to  the  count  as  a  whole,  and  should  not  be 
determined  upon  Isolated  and  disconnected 
portions  of  the  petition. 

As  said  in  Snyder  v.  Railway  Co.,  60  Mo. 
loc.  dt  419,  dted  and  relied  upon  by  defend- 
ant: 

"The  facts  being  conceded,  whether  a  given  act 
is  within  the  scope  of  a  servant's  employment  Is 
a  question  of  law  for  the  court." 

It  appears  from  the  petition  that  defend- 
ant was  a  corporation,  a  merchant  and  like 
wise  engaged  in  carrying  on  an  express  busi- 
ness, in  the  town  aforesaid,  as  a  common 
carrier  of  freight  Tt  is  also  averred  that 
defendant  maintained  an  office  in  Edwards- 
Tille,  IlL,  and  that  said  Harry  Joiner  was  the 
agent  and  servant  of  defendant,  in  charge  of 
Raid  office.  It  appears  from  the  petition  that 
defendant,  as  a  common  carrier,  had  deliv- 
ered to  plaintiff  a  consignment  of  fruit,  and 
on  account  of  the  shortage  of  same  plaintiff 
dedined  to  receipt  for  said  fruit  unless  Join- 
er, the  agent  would  present  plaintiff's  claim 
for  an  allowance  on  account  of  said  short- 
age. While  matters  were  in  this  shape,  the 
agent  Joiner,  called  up  plaintiff  by  tele- 
phone, and  requested  him  to  come  to  defend- 
ant's oflBce  for  the  purpose  of  discussing  a 


settlement  of  the  matter.  In  response  to  said 
message,  plaintiff  started  to  defendant's  of- 
fice as  requested,  and,  when  near  the  office, 
plaintiff  met  Joiner.  The  latter  demaiKled 
that  plaintiff  then  and  there  sign  a  receipt 
for  the  said  consignment  of  fruit  Up  to  and 
including  above,  Harry  Joiner  was  the  un- 
questioned agent  of  defendant  and  was  act- 
ing within  the  scope  of  his  employment 
in  endeavoring  to  obtain  from  plaintiff  a  re- 
ceipt for  said  consignment  and  a  settlement 
of  the  controversy  in  respect  to  said  shortage. 
It  is  insisted,  however,  by  respondent,  that 
Joiner  was  not  acting  within  ttie  scope  of  his 
employment  when  be  shot  plaintiff  at  the 
time  and  place  mentioned  In  complaint  The 
petition,  however,  alleges  that  plaintiff,  un- 
der protest  started  to  comply  with  Joiner's 
demand,  and  was  in  the  very  act  of  signing 
the  recdpt  when  Joiner,  being  at  the  time 
the  agent  of  defendant  and  acting  within 
the  scope  of  his  employment  as  such  agent, 
did  suddenly  and  without  warning  draw  a 
pistol,  and  without  Just  cause  or  provocation, 
wantonly,  malldously,  and  unlawfully  shoot 
plaintiff,  etc.  Joiner  was  there  at  the  time 
and  place  of  shooting  as  the  vice  prindpal  of 
defendant  The  plaintiff  was  there  upon  the 
Invitation  of  defendant  for  a  legitimate 
purpose.  He  and  Joiner  were  in  the  midst  of 
the  very  business  which  had  called  them  to- 
gether, at  the  time  said  shooting  occurred. 
In  addition  thereto,  the  petition  alleges  that 
plaintiff  was  in  the  very  act  of  signing  the 
receipt  when  he  was  suddenly  shot,  etc. 

A  large  portion  of  the  business  of  this 
country  is  conduded  throngh  agents  of  com- 
mon carriers,  and,  in  a  large  measure,  the 
public  is  required  to  come  in  contad  with 
these  agents  in  dealing  with  public  service 
corporations.  Upon  grounds  of  public  pol- 
icy, if  for  no  other  reason,  the  prindpal 
should  not  be  permitted  to  withdraw  from 
the  business  and  torn  the  same  oyer  to 
agents  who  have  no  regard  for  the  public 
welfare,  and  thereby  escape  responsibility 
which  he  would  have  to  bear,  if  attending  to 
the  business  in  person. 

It  is  not  imposing  too  great  a  hardship  up- 
on either  corporations  or  individuals,  to  re- 
quire them  to  respond  in  damages  to  legit- 
imate patrons,  for  unprovoked,  wanton,  and 
malidous  assaults,  Infficted  upon  them,  while 
in  the  very  act  of  settling  their  controver- 
sies with  the  agent  of  the  carrier.  The  con- 
clusion thus  reached  is  fully  sustained  by  the 
great  weight  of  modem  Jurisprudence.  White- 
aker  v.  C,  R.  I.  &  P.  R.  Co.  et  al.,  252  Mo. 
438,  160  S.  W.  1009;  O'Malley  v.  Construc- 
tion Co.,  255  Mo.  loc.  dt  391,  392,  164  S. 
W.  665;  Winn  v.  Railway  Co.,  245  Mo.  loc. 
dt  415,  416, 151  S.  W.  98 ;  Haehl  v.  RaUroad, 
119  Mo.  325,  24  S.  W.  737 ;  Perkins  v.  Rail- 
way Co.,  65  Mo.  201-214 ;  Oarretzen  v.  Duen- 
ckel,  50  Mo.  104,  11  Am.  Rep.  406;  Whimster 
V.  Holmes,  177  Mo.  App.  130,  164  S.  W.  236; 
Thompson  en  Corporations,  i  JBS&S',  Bleb- 
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berger  t.  Bxpreea  O.,  73  Mlas.  161, 18  South. 
922.  31  li.  B.  A.  390,  55  Am.  St  R^p.  62?; 
Railway  Co.  t.  Hackett,  B8  Ark.  387;  24  S.  W. 
881 ;  Tlllar  t.  Reynolds,  96  Ark.  358,  131  S. 
W.  968,  30  li.  R.  A.  (N.  S.)  1043;  Skipper 
V.  Clifton  Mfg.  Co.,  68  &  a  143,  86  S.  E. 
609;  Stranahan  Co.  v.  Colt,  55  Ohio  St  398, 
45  V.  E.  634,  4  U  B.  A.  (N.  S.)  606.;  Carlberg 
V.  Splegels'  House  Famishing  Co.,  178  IlL 
App.  424;  Ziegeoheln  y.  Smith,  116  ni.  App. 
loc.  elt  82;  D.  *  R.  Or.  By.  t.  Harris,  122 
U.  S.  687,  7  Sup.  Ct  1286,  30  L.  Ed.  1146; 
Lake  Shore,  etc,  By.  Co.  v.  Prentice,  147  U. 
S.  101-109, 13  Sup.  Ct  261, 37  L.  Ed.  97;  For- 
rester V.  So.  Pac.  By.  Co.,  36  Nev.  247,  134 
Pac.  753, 136  Pac.  705,  48  L.  B.  A.  (N.  S.)  1; 
2  Cooley  on  Torta  (3d  E(}.)  H  627,  631,  632; 
Wood's  JLaw  of  Master  &  Servant  (2d  Ed.) 
{$  307-309;  1  Shearman  &  Bedfleld  oo.  Neg- 
ligence (6th  Ed.)  by  Street  I  146,  p.  356; 
Pierce  oa  Bailroada,  pp.  277,  278 ;  2  Mechem 
on  Agency  (2d  Ed.)  §§  1929-1960;  Clark  & 
Skyles  on  Law  of  Agency,  H  491,  493,  494, 
502;  LeaTltt's  Law  of  Ne^gence,  pp.  627, 
528;  Otis  Elevator  Co.  v.  First  Nat  Bank, 
163  Cal,  81, 124  Pac.  704,  41  L.  B.  A.  (N.  S.) 
529 ;  Ryder  v.  City  of  La  Grande,  73  Or.  227, 
144  Pac.  471;  Hardeman  v.  Williams,  169 
Ala.  50,  53  South,  loc.  dt  796.  Many  other 
cases  are  dted  in  (ibove  authorities  to  same 
effect  A  few  quotations  will  illustrate  the 
trend  of  the  modern  rule  in  dealing  with 
this  subject   . 

Haehl  v.  Wabash  By.  Co.,  119  Mo.  325^ 
24  S.  W.  737,  has  not  only  become  one  of 
the  leading  cases  in  this  state  upon  the  ques- 
tion under  consideration,  but  has  been  fre- 
quently cited  with  approval  in  text-books  and 
opinions  of  other  states.  In  the  Haehl  Case, 
suit  was  brought  by  plaintiff  to  recover  dam- 
ages, on  account  of  the  killing  of  her  hus- 
band, by  defendant's  watchman  In  charge  of 
Its  bridge  across  the  Missouri  river  at  St. 
Charles,  Mo.,  In  Mardi,  1881.  She  recovered 
In  the  trial  court  a  Judgment  for  $5,000,  and 
It  was  affirmed  by  the  Supreme  Court  The 
bridge  in  charge  of  said  watchman  was  a 
railroad  bridge,  and  a  public  highway  for 
foot  passengers.  At  about  8  o'clock  In  the 
forenoon  of  March  17,  1891,  deceased  was 
seen  crossing  above  bridge  from  the  St  Louis 
county  side  towards  St.  Charles  on  the  west 
He  had  gone  over  the  approach  on  the  St 
Louis  side,  the  main  bridge,  and  a  part  of 
the  approach  on  the  St  Charles  side,  when 
he  was  met  by  James  W.  Hill,  defendant's 
bridge  watchman,  and  his  brother.  The  watdi- 
man  motioned  to  him  to  go  back,  but  the 
latter  failed  to  do  so.  Hill  went  up  to  him 
and  had  some  conversation  with  him,  but  no 
witness  beard  It  "It  resulted,  however.  In 
the  deceased  starting  back,  when  Hill  struck 
talm  on  the  back  or  shoulder  twice  with  a 
club  or  billy,  and  the  deceased  commenced 
running  back  towards  the  St.  Louis  side,  fol- 
lowed by  Hill.  .  They  thus  proceeded  until 
the  deceased  had  recrossed  the  trestle  on 


the  St.  Charles  side,  the  whole  of  the  main 
bridge,  and  about  one-half  ^e  approach  on 
the  St. ,  Louis  side,  pursued  by  Hill,  when 
they  two  being  thus,  alone  on  that  approach. 
Hill  in  the  reax  of.  deceased  and  distant 
about  15  feet  from  and  pursuing  blm,  a  pistol 
shot  was  fired,  the  ball  striking  the  deceased 
in  the  back  of  the  neck  a  little  to  the  left 
of  the  median  line  and  on  a  line  with  the 
base  of  the  ears,"  producing  his  death.  With 
the  above  facts  before  it  this  court  sustained 
the  Judgment  below,  although  the  Jurors  in 
arriving  at  their  verdict  were  authorized,  If 
they  found  for  plaintiff,  to  allow  both  com- 
Pfflisatory  and  exemplary  damages.  In  the 
Haehl  Case,  supra,  the  deceased  was  not 
lawfully  vpoa  the  bridge  and  was  retreating 
when  shot  Here,  the  plaintiff  was  not  a 
trespasser,  but  was  transacting  his  and  the 
company's  business,  with  the  defendant's 
agent  upon  invitation,  and,  while  in  the  very 
act  of  complying  with  the  agent's  request, 
was  shot  without  warning,  and  without  prov- 
ocation. 

In  Blchberger  v.  Express  Co.,  73  Miss.  161, 
18  South.  922,  31  L.  B.  A.  390,  55  Am.  St 
Bep.  622,  the  trial  court  sustained  a  demur- 
rer to  a  petiticm,  very  similar  to  the  one  at 
bar,  and  Its  action  in  that  respect  was  re- 
versed by  the  Supreme  Court  and  said  peti- 
tion held  to  be  good.  In  the  above  case, 
plaintiff  had  been  made  to  pay  an  overcharge 
on  express  matter  by  the  local  agent  of  de- 
fendant and  the  general  agent  had  been  seen 
and  said  it  would  be  arranged.  Plaintiff  saw 
the  local  agent  about  December  25,  1894,  but 
was  put  off.  The  petition  avers  that  about 
the  1st  day  of  January,  1895,  plaintiff  went  to 
the  office  of  said  Express  Company,  upon  busi- 
ness with  it  Said  agent  of  defendant  in 
charge  of  the  office  informed  plaintiff  that  he 
then  and  there  desired  to  refund  to  plaintiff 
said  overcharge,  "and  then  and  there  paid 
the  same  to  plaintiff,  and  required  plaintiff  to 
sign  a  receipt  for  the  same,  and,  when  plain- 
tiff signed  and  delivered  said  receipt  to  said 
agent,  the  said  agent  did.  then  and  there.  Im- 
mediately upon  the  reception  of  said  receipt 
and  while  plaintiff  was  there  In  the  business 
office  of  said  company,  wUlfuUy,  wantonly, 
oppressively,  and  wrongfully  curse,  abuse,  in- 
sult and  maltreat  plaintiff,  because  plaintiff 
had  demanded  and  received  from  said  com- 
pany the  overcharge  aforesaid."  Judge 
Whitfield,  upon  pages  171  and  172  of  73 
Miss.,  upon  page  924  of  18  South.,  31  L. 
B.  A*  390,  55  Am.  St  Rep.  522,  closed  his 
opinion  In  the  case  Just  cited,  with  a  quota- 
tion from  the  very  able  opinion  of  Judge  An- 
drews of  the  New  York  Court  of  Appeals.  In 
Bounds  V.  Railway  COn  64  N.  Y.  134.  21  Am. 
Bep.  597,  as  follows: 

"The  master  who  puts  the  servant  in  a  place 
of  trust  or  responsibility,  or  commits  to  him  the 
management  of  his  business  or  care  of  his  prop- 
erty, is  Justly  held  responsible  when  the  serv- 
ant, through  lack  of  judgmeot  or  discretion,  or 
from  infirmity  of  temper,  or  under  the  influence 
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of  passion  aroused  by  the  circumstances  and 
tile  occasion,  goes  beyond  the  strict  line  of  his 
duty  and  authority  and  inflicts  «n  unjustifiable 
injury  upon  another." 

In  the  well-considered  case  of  Otis  Blevator 
Co.  V.  First  Nat  Bank,  163  Cal.  loo.  dt  89, 
124  Pac.  707,  41  U  B.  A.  (N.  8.)  6^,  Judge 
Lorigan,  speaking  for  said  court,  said : 

"It  is  the  general  doctrine  of  the  law,  as  it  is 
our  statutory  role,  that  a  principal  is  liable  to 
third  parties  not  only  for  the  negligence  of  its 
agent  in  the  transaction  of  the  business  of  the 
agency,  but  likewiso  for  the  .frauds,  torts,  or 
other  wrongful  acts  committed  by  such  agent  in 
and  as  part  of  the  transaction  of  such  business. 
Story  on  Agenov,  $  453;  Shearman  &  Redfield 
on  Nesligence,  §  65 ;  Oiv.  Code,  §  2338.  After 
declaring  this  to  be  the  rale.  Story  says:  'In 
all  such  cases  the  rule  applies  respondeat  su- 
perior ;  and  it  is  founded  upon  public  policy  and 
convenience,  for  in  no  other  way  could  there  be 
any  safety  to  third  parties  in  dealings  either 
directly  with  the  principal  or  indirectly  through 
the  instrumentality  of  agents.  In  every  such 
case  the  principal  holds  out  the  agent  as  compe- 
tent and  fitted  to  be  trusted ;  and  thereby,  in  ef- 
fect, he  warrants  his  fidelity  and  good  condnct 
in  all  matters  within  the  scope  of  his  agency.' " 

In  Pierce  on  Railroads,  at  pages  277  and 
278,  the  rule  is  tersely  stated  as  follows: 

"The  company  is  liable  for  the  acts  of  its  serv- 
ants in  the  course  of  their  employment,  both  in 
the  rightful  use  and  in  the  abuse  of  the  powers 
conferred  upon  them:  and,  when  they  keep 
within  the  course  of  their  employment,  it  is  re- 
sponsible for  their  negUgence  or  wrongful  act, 
although  they  are  acting  against  its  instructionB, 
or  even  willfully." 

In  Cooley  on  Torts  (3d  Ed.)  $  626,  p.  1017, 
the  greatest  of  all  writers  upon  this  subject, 
in  clear  and  forceful  language,  said : ' 

"The  master  is  liable  for  the  acts  of  his  serv- 
ant, not  only  when  they  are  directed  by  him, 
but  also  when  the  scope  of  bis  employment  or 
trust  is  sncli  that  he  lias  been  left  at  liberty  to 
do,  while  pursuing  or  attempting  to  discharge  it, 
the  injurious  act  complained  of.  It  is  not  mere- 
ly for  the  wrongful  acts  he  was  directed  to  do, 
but  the  wrongful  acts  he  was  suffered  to  do, 
that  the  master  must  respond." 

In  2  Mechem  on  Agency  (2d  Ed.)  g  1929,  the 
same  principle  of  law  is  clearly  expressed  in 
the  following  language: 

"It  is  obvious  therefore  that  the  question  of 
the  principal's  or  master's  liabllit?  cannot  al- 
ways be  determined  mereljr  by  putting  a  label 
upon  the  motive.  The  motive  is  important,  but 
it  is  important  not  so  much  for  the  purpose  of 
determining  how  the  act  was  done  as  to  aid  in 
deciding  whose  act  it  was.  Certain  it  is,  at  any 
rate,  that  the  tendency  of  the  modern  cases  is  to 
attach  less  importance  to  the  motive  with  which 
the  act  was  done,  and  to  give  more  attention  to 
the  question  as  to  whose  business  was  being 
done  and  whose  general  purposes  were  being 
promoted." 

The  same  author,  in  the  same  volume, 
under  section  1960,  p.  1523^  sums  up  the  law 
upon  this  subject  as  follows : 

"In  many  cases  no  better  definition  can  be 
given  than  the  words  themselves  suggest.  But, 
In  general  terms,  it  may  be  said  that  an  act  is 
within  the  course  of  the  employment  if  (1)  it  be 
something  fairly  and  naturally  incident  to  the 
business,  and  if  (2)  it  be  done  while  the  serv- 
ant was  engaged  upon  the  master's  business  and 
be  done,  although  '  mistakenly  or  ill  advisedly, 
with  a  view  to  further  the  master's  interests,  or 
from  some  impulse  or  emotion  which  naturally 
grew  out  of  or  was  incident  to  the  attempt  to 


perform  the  master's  business,  and  did  not  arise 
wholly  from  some  external,  independent,  and 
personal  motive  on  the  part  of  the  servant  to  do 
the  act  upon  his  own  account."  - 

We  deem  it  unnecessary  to  quote  further 
from  the  authorities  upon  this  subject  The 
rule  de<^red  in  the  Haehl  Case,  supra,  is  in 
full  accord  with  the  recent  utterances  of  this 
court,  and  is  sustained  by  the  decided  weight 
of  authority.  We  therefore  hold  that  the 
first  count  of  petition  states  a  good  cause  of 
action,  and  that  the  demurrer  thereto  was 
improperly  sustained. 

[2]  II.  The  second  count  of  petition  sets 
out,  in  a  general  way«  substantially  the  same 
facts  pleaded  in  the  first  count  and  in  ad- 
dition thereto  attempts  to  plead  knowledge 
upon  the  part  of  defendant  as  to  the  temper, 
disiMsitlon,  character,  and  unfitness  of  its 
agent  who  assaulted  plaintiff.  While  It  does 
not  appear  from  the  petition  that  such 
knowledge  came  to  defendant  in  time,  by  the 
exercise  of  ordinary  care,  to  have  removed 
said  agent  before  the  assault  was  made,  yet 
the  other  facts  stated  in  ,8ald  count,  under 
ttie  authorities  heretofore  cited,  are  suflt- 
cieut  to  constitute  a  good  cause  of  action. 
Hence  the  demurrer  to  second  count  was  im- 
properly sustained. 

III.  We  have  reached  the  condnsion  that 
each  count  of  petition  states  a  good  cause  of 
action. 

We  therefore  reverse  and  remand  the  case 
as  to  both  counts,  with  directions  to  the 
trial  court  to  set  aside  the  judgment  render- 
ed upon  each  of  said  counts,  to  grant  the 
plaintiff  a  new  trial  as  to  each  count,  and 
that  the  cause  be  proceeded  with  in  accord- 
ance vrlth  the  views  herein  expressed. 

BROWN,  C,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  by 
RAILEY,  0.,  is  adopted  as  the  opinion  of  the 
court  In  bana 

GRAVES  and  BOND,  JX,  concur.  FARIS 
and  REVBLLB,  JJ.,  concur  in  result 
WOODSON,  C.  J.,  dissents  in  separate  opin- 
ion, in  which  BLAIR,  J.,  concurs.  WALK- 
ER, J.,  dissents. 

WOODSON,  O.  J.  I  dissent  from  the 
majority  opinion  in  this  case  principally  for 
the  reasons  stated  by  me  In  the  dissenting 
opinion  filed  in  the  case  of  Whlteaker  t. 
RaUway,  252  Mo.  438,  loc.  cit  462,  160  S.  W. 
1009;  also  for  the  reason  that  it  is  absurd  to 
my  mind  to  say  that  public  service  corpora- 
tions of  the  country  in  employing  men  to 
conduct  their  business  thereby  authorize 
them  to  commit  murder  or  other  felonies, 
which  constitute  no  part  of  the  acts  per- 
formed by  them  as  such  agents.  No  such 
idea  ever  enters  the  minds  of  the  carrier, 
their  employes  or  any  of  their  customers; 
consequently,  it  is  a  non  sequltur  to  say 
that  such  an  agent  or  employ^  as  Joiner,  in 
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this  case,  was  acting  witbln  the  scope  of 
bis  employment  when  committing  the  crime 
with  which  the  i>etltlon  charges  him — one  of 
the  most  heinous  known  to  God  and  man. 
In  other  words,  no  such  corporation  conld,  by 
express  authority,  authorize  one  of  its  em- 
ployte  to  commit  a  crime  in  the  performance 
of  his  duty  to  the  company,  without  he  was 
acting  within  the  scope  of  his  employment. 
If  such  authority  should  be  given,  it  would 
clearly  be  ultra  vires,  and  not  binding  on 
the  company;  but  should  the  officers  of  the 
company  direct  the  agent  to  commit  a  crime, 
and  he  should  perpetrate  It,  then  he  and  they 
would  be  partes  crimlnls  In  Its  commission, 
which  in  no  manner  conld  or  would  render 
the  company  liable  to  the  injured  party  In 
damages;  consequently,  in  order  to  render 
the  company  liable  in  such  a  case,  the  agent 
must  be  acting  within  the  scope  of  his  em- 
ployment, that  is,  the  crime  committed  must 
have  been  a  part  of  or  an  Integral  element 
of  the  act  he  performed  for  the  company  un- 
der Its  contract  ^th  him  authorizing  him  to 
perform  the  same;  and  in  such  a  case  it  Is 
wholly  Immaterial  whether  his  authority  to 
commit  the  crime  was  given  In  express  terms 
or  Implied  from  the  authority  to  perform  the 
act  of  which  the  crime  was  a  part  This  la 
self-evident 

That  being  true,  then  let  us  toe  a  moment 
briefly  consider  what  services  or  acts  the 
agent  was  employed  to  perform  for  the  de- 
fendant While  the  petition  does  not  state 
them  in  detail,  yet  in  general  terms  It  charg- 
es that  he  was  the  agent  of  the  company  at 
Edwardsvilte,  111.,  and  that  it  was  his  duty 
to  deliver  to  its  patrons  all  goods  transport- 
ed by  It  to  them  at  that  point,  and  to  take 
tbelr  receipts  therefor.  It  is  also  charged 
that  the  goods  which  the  company  had  trans- 
ported to  plaintiff  at  EdwardsvlUe  had  been 
delivered  to  him  by  the  agent 


prior  to  the  day  upon  which  the  shooting  oc- 
curred. 

From  this  statement  in  the  petition  it  is 
clearly  seen  that  the  act  of  delivering  the 
goods  In  no  manner  caused  or  contributed  to 
the  Injnry;  that  service  had  been  fully  per- 
formed long  before  the  shooting  occurred. 
So  this  fact  will  be  dismissed  without  fur- 
ther consideration.  Consequently,  if  the  com- 
pany is  liable  to  plaintiff,  it  must  be  for  the 
reason  that  It  authorized  the  agent  to  use 
violence  If  necessary  toward  the  plaintiff  in 
the  performance  of  the  service  of  the  com- 
pany In  procuring  the  receipt  for  the  goods 
delivered  to  him. 

There  Is  no  charge  in  the  petition  that  the 
defendant  bad  given  the  agent  express  au- 
thority to  commit  the  assault  upon  the  plain- 
tiff, and  therefore.  If  the  agent  possessed 
that  authority.  It  must  be  Implied  from  the 
general  authority  given  by  the  defendant  to 
all  of  the  agents,  the  plaintiff  included,  to 
take  receipts  from  its  patrons  for  goods 
transported  for  and  delivered  to  them.  So  it 
is  seen  that  the  question  has  been  narrowed 


down  to  the  single  legal  projioBitlon:  Was 
the  crime  committed  by  the  agent  a  part  of, 
or  an  Integral  element  of,  the  act  of  the 
agent  In  demanding  the  receipt  of  the  plain- 
tiff for  the  goods  previously  delivered  to  him? 
That  question.  In  my  opinion,  must  be  an- 
swered In  the  negative.  The  authority  of  the 
agent  to  demand  and  receive  the  receipt  In 
no  manner  required  the  exercise  of  any  force 
or  violence  on  his  part  toward  the  plaintiff, 
nor  was  such  a  thing  contemplated  by  any 
one  in  the  performance  of  such  a  duty ;  and. 
If  procured  by  violence,  the  receipt  would  be 
worthless  for  the  purpose  for  which  tbe  com- 
pany wanted  It,  namely,  as  evidence  of  tbe 
delivery  of  the  goods.  Its  procurement  by 
that  means  would  amount  to  duress  or  rob- 
bery, which  would  render  the  receipt  Illegal 
and  destroy  it  as  evidence  of  the  delivery,  the 
design  of  tiie  company  In  demanding  It 

Clearly  the  case  of  Haehl  v.  Wabash  Ry. 
Co.,  119  Ma  326,  24  S.  W.  737,  does  not  sup- 
port the  propositions  of  law  announced  by 
our  learned  commissioner  in  this  case.  In 
that  case  the  performance  of  the  act  of  the 
agent  for  the  defendant,  which  resulted  in 
the  death  of  Haehl,  was  authorized  by  the 
company,  and,  from  the  very  nature  of  that 
act,  force  or  violence  was  contemplated.  If 
necessary,  for  its  performance.  There  the 
agent  was  as  a  watchman,  and  among  other 
things  be  was  required  to  keep  trespassers 
off  of  defendant's  bridge,  and  while  expelling 
Haehl  therefrom  the  latter  was  killed  by  the 
agent  In  discussing  that  case,  the  court, 
on  page  340  of  119  Mo.,  on  page  740  of  24 
S.  W.,  said: 

"It  is  conceded  that  a  part  of  the  business 
which  Hill  was  employed  to  perform  as  watch- 
man was  to  keep  trespassers  off  of  defendant's 
bridsre.  This  necessarily  involved  the  duty  of 
putting  them  ofE  after  they  got  on,  if  they  were 
found  unwilling  to  go.  The  evidence  tended  to 
show  that  Hill  was  engaged  in  the  performance 
of  this  duty  when  he  fired  the  fatal  shot ;  that 
the  business  was  not  done ;  that  it  was  not  tak- 
ing care  of  itself,  but  that  the  defendant's  serv- 
ant at  the  time  was  engaged  in  it  and  concerned 
about  it;  that  he  shot  dum  fervet  opua,  and, 
so  far  as  evidence  discloses,  was  concerned 
about  and  engaged  in,  no  other  business." 

In  the  case  at  bar,  the  duty  of  the  agent 
to  demand  the  receipt  from  the  plaintiff  did 
not  Involve  the  duty  of  using  force  or  vio- 
lence toward  him.  Nor  does  the  case  of 
Wbiteaker  v.  RaUway  Co.,  252  Mo.  438,  160 
S.  W.  1009,  lend  any  support  to  the  (pinion 
of  the  commissioner.  In  that  case  It  was  the 
duty  of  the  conductor  of  the  train  to  keep 
trespassers  off  of  It  There  the  court  held, 
as  in  the  former  case,  that  the  act  of  ex- 
I)eIUng  persons  from  the  train  necessarily 
Implied  the  authority  to  expel  them  there- 
from by  force,  if  necessary,  and  that  if  more 
force  was  used  than  was  necessary  to  accom- 
plish his  ejection,  and  he  was  thereby  In- 
jured, then  the  company  was  liable.  I  dis- 
sented from  the  opinion  in  the  latter  case, 
not  because  It  did  not  announce  correct  legal 
propositions,  but  for  the  reason  that  there 
Digitized  by  CjOOQIC 
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was  not  sufSdeot  evidence  upon  vhicb  to 
base  them,  as  will  appear  by  the  dissenting 
opinion  filed  therein. 

But  In  both  of  those  cases  this  court  clear- 
ly recognizes  the  principles  of  law  I  am  here 
contending  for.  In  the  first  case  this  court, 
on  page  339  of  ltd  Mo.,  on  page  740  of  24 
S.  W.,  said: 

"Bat  if  his  (the  master's)  businees  is  done, 
or  is  taking  care  of  itself,  and  his  servant  not 
being  engaged  in  it,  not  concerned  about  it,  but 
impelled  by  motives  that  are  wholly  personal  to 
himself,  and  simply  to  gratify  his  own  feeling  of 
resentment,  whether  provoked  or  unprovoked, 
conunits  an  assault  upon  another,  when  that  has, 
and  can  have,  no  tendency  to  promote  any  pur- 
pose in  which  the  principal  is  utereated,  and  to 
promote  which  the  servant  was  employed,  then 
the  wrong  is  a  purely  personal  wrong  of  the 
servant  for  which  he,  and  he  alone,  is  respon- 
sible." 

The  case  of  Bounds  y.  Delaware  By.  Co., 
64  N.  Y.  129,  21  Am.  Bep.  697,  is  one  of  the 
best-considered  cases  in  this  conntry  upon  the 
subject,  and  clearly  supports  the  views  I 
have  here  expressed.  At  page  136  of  64  N. 
X.,  21  Am.  Bep.  697,  Judge  Andrews  puts  the 
matter  clearly: 

"If  he  (the  servant)  is  authorized  to  nse  force 
against  another  when  necessary  in  executing 
his  master's  orders,  the  master  commits  it  to 
him  to  decide  what  degree  of  force  he  shall  use ; 
and  if,  through  misjudgment  or  violence  of  tem- 
per, he  goes  beyond  the  necessity  of  the  occa- 
sion, and  gives  a  right  of  action  to  another,  he 
cannot,  as  to  third  persons,  be  said  to  have  been 
acting  without  the  line  of  liis  duty,  or  to  have 
departed  from  his  master's  business.  If,  how- 
ever, the  servant,  under  guise  and  cover  of  exe- 
cuting his  master's  orders,  and  exercising  the 
authority  conferred  upon  him,  willfully  and  de- 
signedly, for  the  purpose  of  accomplishing  his 
own  independent,  malicious,  or  wicked  purposes, 
does  an  injury'  to  another,  then  the  master  is 
not  liaUe.  The  relation  of  master  and  servant, 
as  to  that  transaction,  does  not  exist  between 
them.  It  is  a  willful  and  wanton  wrong  and 
trespass,  for  which  the  master  Cannot  be  held 
responsible.  And  when  it  is  said  that  the  mas- 
ter is  not  responsible  for  the  willful  wrong  of 
the  servant,  the  language  is  to  be  understood 
as  referring  to  an  act  of  positive  and  desinied 
injury,  not  done  with  a  view  to  the  master's 
service  or  for  the  purpose  of  executing  his  or- 
dera" 

At  page  137  of  64  N.  Y.,  21  Am.  Bep.  597: 
"It  is  conceded  that  the  removal  of  the  plain- 
tiff from  the  car  was  within  the  scope  of  the  au- 
thority conferred  upon  the  baggageman.  «  •  • 
But  ue  court  could  not  say  from  the  evidence 
that  the  brakeman  (baggageman)  was  acting 
outside  of  [and  beyond]  and  without  regard  to 
bis  employment,  or  designed  to  do  the  injury 
which  resulted,  or  that  the  act  was  willful  with- 
in the  rule  we  have  stated." 

In  the  case  of  Pendleton  v.  Kinsley,  8  Ollff. 
416,  Fed.  Cas.  No.  10,922,  Judge  Story  sahl: 

"The  moment  the  passenger  enters  the  steamer 
or  other  conveyance  he  is  more  or  less  under 
the  control  of  the  master  or  conductor  and  sub- 
ject to  their  orders.  Bit  or  unfit,  humane  or 
brutal,  good-tempered  or  minose,  the  passenger 
is  comparatively  helpless,  and  may  be  obliged 
to  submit  for  tiie  time  without  any  means  of 
redress." 

In  the  case  at  bar,  as  stated  by  counsel 
for  respondent: 

"The  assault  upon  appellant  was  not  conunit- 
ted  upon  the  premises  of  the  respondent,  but 


appellant  assaulted  him  upon  the  public  high- 
way near  the  premises  of  the  respondent,  and 
after  being  intercepted  by  respondent's  agent 
while  he  was  on  the  way  to  respondent's  office  in 
response  to  a  telephone  message  from  the  re- 
spondent's agent  requesting  him  to  come  to  thp 
office." 

"Plaintiff  was  not  under  the  'control'  of  de- 
fendant or  any  of  its  agents  and  so  'helpless  and 
obliged  to  submit  without  any  means  ot  redress* 
within  the  reason  of  the  rule." 

Where  the  reason  for  the  rule  stated  by 
Judge  Story  falls,  the  rule  falls  also,  and 
therefore  the  defendant  was  not  the  insurer 
of  the  safety  of  the  plaintiff  against  assaults 
made  by  its  agents,  except  when  acting  with- 
in the  scope  of  thdr  employment 

Thompson  on  Corporations,  In  section  6298, 
states  that  the  old  rule  that  the  master  was 
In  no  case  liable  for  the  willful  or  malldons 
act  committed  by  the  servant  Is  unsound. 
In  section  ^99,  entitled  "The  True  Test  Svg- 
gested,"  he  says: 

"The  modem  rule  is  that,  if  a  servant  author- 
ized to  use  force  about  his  master's  business 
uses  excessive  force,  his  master  must  answer  in 
damage  to  the  person  thereby  injured,  whoUy 
without  reference  to  the  state  of  mind  under 
which  the  servant  acted.  If  he  is  required  to 
use  force  and  is  left  to  bis  discretion  as  to  how 
much  he  shall  use,  the  master  will  upon  either 
view  of  the  subject  (i.  e.,  whether  with  or  with- 
out malice)  be  answerable  if  he  uses  too  much 
force  through  negligence." 

In  section  6300: 

"  *  *  •  It  must  now  be  conceded  as  a  mod- 
em rule  that  the  mere  fact  that  the  wrong  com- 
plained of  was  willful  or  malicious,  or  that  in 
doing  it  the  state  of  mind  of  the  actor  was  real- 
ly that  which  is  characterized  by  the  use  of  the 
words  'maUce,'  'hatred,'  or  'Ul  win,'  does  not  ex- 
onerate the  corporation  from  Uability.  But,  on 
the  other  hand,  this  very  state  of  mind  of  the 
actor  may  be  relevant  evidence,  and  in  some 
cases  of  the  most  cogent  nature  to  show  that 
when  he  did  the  act  he  was  not  acting  for  the 
corporation.    •    *    • 

"The  actor  may  be  the  agent,  and  even  a  prin- 
cipal officer  of  the  corporation,  and  he  may  even 
at  the  time  of  doing  the  wrongful  act  be  intend- 
ing to  serve  the  corporation,  and  yet  the  act 
may  be  of  such  a  character  so  extraordinary  as 
to  defeat  any  presumption  that  it  could  possibly 
be  authorized  by  the  corporation. 

"Assuming  in  such  cases  that  there  is  author- 
ity to  use  force  in  case  of  resistance  or  noncom- 
pliance with  orders,  may  not  the  force  used  be 
so  extreme — ^may  not  the  weapon  employed  be 
so  unusual  as  entirely  to  defeat  the  presumption 
of  authority?" 

In  Blchberger  v.  Express  Co.,  73  Miss.  161, 
at  page  171,  18  South.  922  (31  L.  B.  A.  390, 
55  Am.  St  Rep.  622)  the  court  refers  with  ap- 
proval to  Bounds  V.  Delaware,  etc.,  B.  Co., 
64  N.  Y.  136,  21  Am.  Bep.  597.  quoted  hi  Bail- 
road  Co.  V.  Latham,  72  Miss.  32,  16  South. 
757,  to  show  when  in  this  character  of  case 
the  corporation  would  not  be  liable,  and 
quotes  at  the  end  of  the  opinion  from  Rounds 
V.  Delaware,  etc.,  B.  Co.,  to  show  when  liabil- 
ity exists. 

(21)  In  2  Cooley  on  Torts  (3d  Ed.  by  Lewis) 
i§  627,  631,  632:   In  section  627: 

"But  the  liability  of  the  master  for  intention- 
al acts  which  constitute  legal  wrongs  can  only 
arise  when  that  which  is  done  is  within  the  real 
or  apparent  scope  of  the  master's  business.  It 
does  not  arise  where  the  servant  has  stepped 
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aside  from.  Ms  employment  to  commit  a  toit 
which  the  master  neither  directed  in  fact,  nor 
could  be  supposed  from  the  nature  of  his  em- 
ployment to  have  authorized  or  expressed  the 
servant  to  do." 

Judge  Cooley,  from  the  Supreme  Bench  of 
Michigan,  in  a  case  of  a  boy,  the  servant  of 
defendant,  driving  over  plaintiff,  approved  an 
Instruction  that: 

If  the  boy  "drove  in  a  careless  and  reckless 
manner,  he  would  be  acting  within  the  scope  of 
his  master's  employment;  but  that  if  be  wan- 
tonly, willfully,  and  intentionally  ran  over  the 
plaintifC,  be  would  not  be  acting  within  the  scope 
of  his  master's  authority.  But  if  be  careless- 
ly, unintentionally,  and  accidentally  ran  over 
the  plaintiff,  then  the  plaintiff  should  recover." 

"This  instruction,"  says  Judge  Cooley,  "was 
all  the  defendant  could  reasonably  ask.  It  stat- 
ed the  law  COTrectly  and  fairly.  If  it  was  a 
case  of  intentional  injury,  defendant  was  not 
responsible."  Cleveland  v.  Newson,  45  Mich. 
62.  7  N.  W.  222. 

This  opinion  of  Judge  000167*8  was  ap- 
proved and  dedared  to  be  the  law  of  Michi- 
gan in  1911  In  the  case  of  Ducre  ▼•  Sparrow- 
KroU  Lumber  Ca,  168  Mich.  49,  133  N.  W. 
938,  47  L.  B.  A.  (N.  S.)  969,  opinion  by  Mc- 
Alvay,  a  case  where  a  salesman  wantonly 
and  willfully  beat  with  a  hammer  a  drunken 
person  who  came  Into  the  atore. 

"It  was  a  wanton,  willful,  and  Intentional  in- 
jury, committed  without  regard  to  consequences, 
and  within  a  narrow  margin  of  having  resulted 
in  the  crime  of  manslaughter.  Under  the  cir- 
cumstances presented  by  this  record,  such  act 
cannot  be  h^d  to  have  been  committed  by  this 
man  while  in  the  performance  of  duties  for  de- 
fendant within  the  scope  of  bis  employment; 
and  our  conclusion  is  that,  as  a  matter  of  law, 
no  liability  attached  to  the  appellant" 

(22)  Woods'  Law  of  Master  and  Servant 
(2d  Ed.)  H  307-SOO:   In  section  307: 

"The  simple  test  is  whether  they  were  with- 
in the  scope  of  his  employment,  not  whether 
they  were  done  while  prosecuting  the  master's 
business,  but  whether  they  were  done  by  the 
servant  in  furtherance  thereof  and  were  such 
as  nay  fairly  be  said  to  have  been  authorized 
by  him." 

In  section  309,  at  page  685: 

"He  must  have  been  authorised,  either  ex- 
pressly or  impliedly,  to  do  the  act  in  some  man- 
ner, which  he  has  improperly  or  wrongfully  per- 
formed, and  the  fact  that  he  was  only  author- 
ized to  do  the  act  in  a  certain  way  does  not  save 
the  master  from  liability." 

At  page  686: 

"The  rule  may  be  stated  thns:  For  a  willful 
and  malieiotts  trespass  of  a  servant  not  com- 
manded or  ratified  by  the  master,  but  perpetrat- 
ed to  gratis  the  private  malice  of  the  servant 
under  mere  color  of  discharging  the  duty  which 
be  has  undertaken  for  his  master,  no  action  will 
lie  against  the  master.  But  if  the  act  of  the 
servant  was  necessary  to  accomplish  that  pur- 
pose and  was  intended  for  that  purpose,  however 
ill  advised,  or  improper,  then  it  is  implied  in 
the  employment,  and  the  master  is  liable,  though 
the  servant  may  have  executed  it  willfully  and 
maliciously." 

(23)  In  Shearman  k  Bcdfleld  on  Negligence 
(6th  Ed.  by  Street)  i  146,  p.  356,  it  Is  again 
said  the  mastw  is  liable  for  the  acts  of  his 
servant  In  the  course  of  the  servant's  em- 
ployment.   In  section  148: 

"The  fact  that  the  servant  was  at  the  time  of 
the  injury  engaged  in  the  service  of  his  mas- 


ter is  not  conclusive  of  the  master's  liability. 
*  *  *  The  act  complained  of  must  be  within 
the  scope  of  authority  which  the  agent  had  from 
the  master,  or  wUch  the  master  gave  the  serv- 
ant reasonable  cause  to  believe  that  he  bad,  or 
which  servants  employed  in  the  same  capacity 
usually  have,  or  which  third  persons  have  a 
right  to  infer  from  the  nature  and  the  circum- 
stances of  the  employment." 

(27)  In  Clark  &  Skyles,  on  Law  and  Agency, 
a  401,  493,  494,  502:  Section  602,  "Assault 
and  Battery  by  Agent": 

"In  accordance  with  the  principles  heretofore 
considered,  a  principal  may  be  held  liable  for 
an  assault  committed  by  bis  agent  in  the  course 
of  his  employment  and  for  the  purpose  of  ad- 
vancing the  principal's  interests.  Hence,  in  cas- 
es where  an  agent  is  authorized  to  use  force 
against  another  in  order  to  carry  out  his  prin- 
cipal's orders,  the  principal  commits  it  to  the 
agent  to  decide  what  degree  of  care  he  shall 
use,"  eta,  and  the  principal  is  held  liable  for  ex- 
cessive force  of  wanton  assaults.  "If  •  •  • 
be  is  not  authorized  to  use  force  at  all,  and 
'willfully  and  designedly,  for  the  purpose  of  ac- 
oompUsning  his  own  independent  malicious  and 
wicked  purposes,  does  an  injury  to  another  as 
by  assaulting  him,  the  principal  is  not  liable 
therefor.' " 

All  such  men  should  stand  before  the 
courts  and  jurors  of  their  country  In  the 
nakedness  of  their  crime,  nnveiled  with  the 
cloak  of  apparent  authority  from  their  em- 
ployer, who  never  dreamed  of  such  deprav- 
ity, and  receive  the  lust  punishment  the 
law  wisely  prescribes  for  them.  They  are 
nothing  but  criminals  disguised  In  sheep's 
clothing. 

But  it  is  said,  what  will  become  of  the  in- 
nocent and  injured  public  who  suffer  at  their 
hands?  Answer:  What  becomes  of  the  in- 
nocent and  Injured  public  who  suffer  at  the 
hands  of  all  criminals,  regardless  of  their 
avocation  In  life?  AU  such  criminals  should 
be  swiftly  tried  and  speedily  punished  for 
their  violation  of  the  law,  regardless  of  the 
badge  they  wear,  whether  that  of  an  indi- 
vidual, an  agent,  or  an  officer  of  the  law; 
and  In  my  opinion  those  who  commit  crime 
under  the  guise  of  real  or  apparent  authority 
are  more  guilty  than  the  individual  who  acta 
upon  his  own  initiative  and  responsibility, 
for  the  latter  knows  that  he  must  alone  meet 
the  charge  and  suffer  the  consequences  there- 
of, whereas  the  two  latter  cowardly  shield 
themselves  behind  their  cloak  of  real  or  ap- 
parent authority  to  wreak  their  heUIsh  de- 
signs upon  others. 

The  score  and  a  half  or  more  authoritiea 
cited  in  the  majority  opinion  in  support  of 
the  company's  liability,  as  well  as  the  many 
more  that  might  be  cited,  show  to  what  ex- 
tent this  subterfuge  has  been  resorted  to  as 
a  cloak  under  which  to  commit  wrong,  know- 
ing or  supposing  that  the  company,  prompted 
by  its  financial  Interests,  will  defend  the  cIt- 
11  side  of  all  such  civil  actions,  and  thereby 
at  the  same  time  extract  from  the  crime  the 
poisonous  malignity  which  prompted  It,  and 
thereby  stay  criminal  prosecution. 

In  my  opinion,  it  would  be  for  the  better 
public  iMllcy  to  let  all  such  criminals  know 
that  they,  and  they  alone,  must  personally 
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Stand  responsible 'for  such  arln;^ ; "  and  at 
the  game  time  glre  full  force,  and  effect  to 
the  letter  and  spirit  of  the  contract  of  em- 
ployment, namely,  that  the  agent  is  to  trans- 
act the  business  of  the  employer  In  an  effi- 
cient, pmdent,  and  careful  manner,  and  not 
to  commit  crime  against  Qod  and  man  under 
the  cloak  of  its  authority.  The  lav  is  and 
alwaj-s  has  been  that,  where  the  principal 
exercises  ordinary  care  and  prudence  In  the 
selection  of  an  employ^,  he  is  not  liable  to 
a  fellow  employe  because  of  tojury  inflicted 
In  consequence  of  the  unsklllfulness  of  the 
former.  That  being  true,  then  bow  much 
stronger  is  the  reason  for  the  law  whioh 
universally  holds  that  no  person  is  liable 
for  the  (Mme  of  another  without  he  is  a 
party  to  it  or  a  conspirator  in  its  commis- 
don? 

In  the  case  at  bar  there  is  no  evidence 
tending  to  show  that  the  respondent  employ- 
ed Joiner  to  commit  the  crime  charged  in  the 
petition,  or  that  It  was  necessary  for  him  to 
commit  it  In  asking  for  the  receipt,  nor  that 
the  respondent  conspired  with  him  or  knew 
of  its  commission  ontll  long  thereafter.  Pub- 
lic service  corporations  must,  because  of  the 
very  natore  of  their  business,  conduct  the 
same  through  numerous  agents,  and  the  law 
presumes  that  they  are  men  of  good  char- 
acter and  law-abiding;  and  never  presumes 
that  any  one  wUl  commit  crime,  and  under 
that  presumption  it  does  seem  to  me  that 
It  is  a  harsh  and  unjust  rule  which  holds 
such  a  company  liable  for  the  crime  of  one  of 
its  agents,  the  commission  of  which  was  not 
contemplated,  necessary,  or  within  the  scoiie 
of  his  employment,  expressed  or  implied,  but 
was  whoUy  beyond  the  legal  bounds  of  con- 
tractual liability.  If  liable,  it  Is  because  the 
company  was  a  party  to  the  crime,  of  which 
there  is  no  eridenca  Of  course,  had  Joiner 
injured  the  appellant  while  acting  within 
the  scope  of  his  employpient,  the  company 
should  be  held  strictly  liable,  but  not  others 
wise. 

I  am  therttCore  of  the  opinion  that  the 
Judgment  of  the  circuit  court  should  be  af- 
firmed. 

BLAIR,  J.,  concurs. 


MBOHANICS'  AMERICAN  NAT.  BANK  OF 

ST.  LOUIS  V.  BOWBLIi. 

(Nob.  17681, 1757a) 

(Supreme  Court  of  Missouri.    Feb.  9,  1916.) 

1.  QVAtAim    4=386— CONTXAOTS—COKBIBCO- 
TION. 

The  liability  of  a  guarantor  on  a  contract 
of  guaranty  cannot  be  extended  beyond  the  lan- 
rnage  of  the  ^ntraot,  and  must  be  measured  by 
its  terms  when  taken  in  their  ordinary  and 
usual  sense. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  IS  38-46 ;  Dec.  Di«.  iS=>36.] 


^soTor  oUiar  caa«i  Me  tune  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dls«its  and  Indexi 


2.  Gtjabartx  €=»32—Constbuctiow— Liabil- 
ity Of  Gttabantob.- 

The  guaranty  of  a  stoakholder  of  a  corpora- 
tion who  executed  an  instrument  redtinK  that 
the  corporation  might  apply  to  a  bank  for  dis- 
count, that  the  stockholder  guaranteed  to  the 
bank,  its   successors  and   assigns,   the  prompt 

Eayment  of  all  loans  made  to  the  corporation 
y  the  bank,  and  of  all  notes,  acceptances,  and 
other  paper  disoounted  for  the  corporation,  to 
a  specified  amount,  and  declaring  that  the  guar- 
anty was  intended  to  be  a  continuing  one,  and 
should  cover  all  loans  and  discounts  and  renew- 
als made  by  the  bank,  imposed  no  obligation  on 
the  guarantor  for  any  loans  or  discounts  or  re- 
newals thereof  made  by  any  other  bank  than 
the  one  specified,  and  a  bank,  obtaining  a  large 
part  of  the  assets  of  the  specified  bank,  was 
not  protected  by  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  36 ;  Dec.  Dig.  <S=332.] 

8.  Pkincipal  and  Agent  €=922— Existencs 

OF    AGBNOT- DiCOtABATION    OF    AGENT. 

An  agency  cannot  be  created  by  the  mere 
declaration  of  a  person  assuming  to  act  as 
agent;  and,  to  give  a  declaration  of  an  agent 
an^  probative  force,  there  must  be  independent 
evidence  of  agency. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  40;  Dec.  Dig.  e=r>22.] 

4.    GCABANTT  «=»3£— OORTBACT  OF  GOASANTX 

— EVUDENCB — CONSTBUOIION. 

A  stockholder  of  a  bank  executed  an  instru- 
ment whereby  she  guaranteed  loans  made  by  a 
bank  to  the  corporation,  and  all  notes,  accept- 
ances, and  other  paper  which  might  be  discount- 
ed by  the  bank  for  the  corporation.  A  large 
part  of  the  assets  of  the  bank  was  transferred 
to  a  newly  incorporated  bank,  and  it  and  the 
officers  of  the  corporation  believed  that  the 
guaranty  protected  the  new  bank.  The  stock- 
holder never  saw  any  officer  of  the  new  bank  as 
to  any  transaction  between  it  and  the  corpora- 
tion, and  the  officers  of  the  corporation  had  no 
authority  to  act  for  the  stockholders  with  ref- 
erence to  the  guaranty.  Held,  that  the  new 
bank  was  not  protected  by  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  S  36 ;  Dec  Dig.  <S=>32.] 

B.   AFPEAI,    and     EbBOB     ®s»801  —  QtJESTIONS 

Rbvuewable  —  Exceptions  to  Kefebee's 

Repobt—Rclingb— Review. 

A  party  who  takes  exceptions  to  the  report 
of  a  referee,  which  exceptions  the  court  over- 
rules, must  give  the  court  an  opportunity  to 
correct  its  errors,  if  any,  by  reasonable  excep- 
tions and  by  calling  attention  thereto  iu  the  mo- 
tion for  new  trial,  or  the  ruUngs  will  not  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig:  H  1743, 1753-1755;  Dec.  Dig. 

6.  Afpbai.  and  Ebbob  <S7»984— Dibcbetion  of 
CoTJBT — Statutobt  Pbovisions — Costs. 
Rev.  St  1909,  §  2266;  providing  that  where 
there  are  several  counts  in  any  petition  and 
any  one  of  them  be  adjudged  insufficient  or  a 
verdict  stiall  be  found  for  defendant  costs  shall 
be  awarded  at  the  discretion  of  the  court,  gives 
the  court  discretion  to  divide  the  costs  of  cases 
falling  within  the  statute,  similar  to  that  pos- 
sessed in  suits  in  equity  independent  of  statute, 
and  the  court  on  appeal  win  not  disturb  the 
discretion  of  the  trial  court  unless  the  discre- 
tion has  be«a  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jg  3815,  3881-3888 ;  Dec.  Dig. 
©=>984.] 

Woodson,  C.  J.,  dissenting. 

In  Banc  Gross-Appeals  ttom  St  Louis 
Circuit  Court;   W.  B.  Homer,  Judge. 
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Action  by  the  Sfecfaanlcs'  American  Natton- 
al  Bank  of  St  Louis  against  Carleton  F. 
Rowell,  admlnlstiator  de  bonis  non  with  will 
annexed  of  Ellen  S.  Orane,  deceased.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Leahy,  Saunders  &  Barth,  of  St.  Louis,  for 
appellant  Campbell  Allison,  of  St  Louis,  for 
respondent 

BOND,  J.  In  February,  1903,  the  J.  H. 
Crane  Furniture  Company  was  incorporated 
for  $50,000,  to  take  over  the  business  of  J. 
H.  Crane,  deceased.  His  widow,  EUmi  S. 
Crane,  was  allotted  shares  of  stock  of  the 
par  value  of  $15,000.  His  son-in-law,  A.  K. 
Bonham,  was  president  of  the  corporation, 
and  J.  H.  Wilder  was  secretary  and  treasurer. 
In  the  fall  of  1904,  the  Mechanics'  National 
Bank  took  over  the  deposit  account  of  the 
corporation  from  the  trust  company  where 
it  had  been  previously  kept,  and  agreed,  in 
consideration  of  the  transfer,  to  extend  a  line 
of  credit  in  the  sum  of  $25,000  upon  the  fol- 
lowing guaranty,  signed  by  Mrs.  Crane: 

"Whereas,  the  J.  H.  Crane  Furniture  Com- 
pany may  apply  to  the  Mechanics'  National 
Bank,  St,  Louis,  Mo.,  for  discounts:  Now,  for 
value  received,  and  in  consideration  of  one  dol- 
lar paid  to  each  of  the  undersigned,  the  receipt 
of  which  is  hereby  acknowledged,  and  other  val- 
uable considerations  to  them  moving,  I,  Ellen  8. 
Crane,  jointly  and  severally  for  themselves,  their 
executors  and  administrators,  hereby  guaranty 
to  said  bank,  its  successors  and  assigns,  the 
prompt  payment  as  they  severally  may  mature, 
of  all  loans  made  or  which  may  be  made  to  said 
J.  H.  Crane  Furniture  Company  by  said  bank, 
and  of  all  notes,  acceptances  and  other  paper, 
which  have  been  or  may  be  discounted  for  the 
said  J.  H.  Crane  Furniture  Co.  to  amount  of 
fifteen  thousand  dollars  ($16,000)  by  said  bank, 
whether  the  same  be  made,  drawn,  accepted  or 
indorsed  by  said  Ellen  S.  Crane,  as  well  as  any 
renewals  thereof;  and  this  is  intended  to  be  a 
oondmning  guaranty  and  shall  apply  to  and  cov- 
er all  loans  and  discounts  and  renewals  so  made 
by  said  bank  prior  to  notice  in  writing  given 
to  the  cashier  of  said  bank,  that  the  undersigned 
will  not  be  liable  upon  any  such  loans  or  dis- 
counts made  by  said  bank  after  the  receipt  of 
such  written  notice. 

"Whenever  any  such  loans  or  paper,  or  any 
renewals  thereof,  shall  become  due  and  remain 
unpaid,  the  undersigned  will,  on  demand,  and 
without  further  notice  of  dishonor  or  protest, 
and  without  any  notice  having  been  given  to  the 
undersigned  guarantors,  previous  to  such  de- 
mand, of  the  acceptance  Dy  said  bank  of  this 
guaranty,  and  without  any  notice  having  been 
given  to  the  undersigned  guarantors,  previous 
to  such  demand,  of  the  making  or  renewing  of 
any  such  loans  or  discounts,  pay  the  amount 
due  thereon  to  said  bank,  its  successors  and  as- 
signs, and  it  shall  not  be  necessary  for  said 
bank,  in  order  to  enforce  such  payment,  to  first 
institute  suit  or  exhaust  its  remedies  against 
said  3.  H.  Crane  BMrniture  Co.,  or  other  par- 
ties liable  on  such  loans  or  paper;  and  notice 
to  the  undersigned  of  the  acceptance  of  this 
guaranty  and  of  the  making  or  renewing  of  such 
loans  or  paper,  and  any  of  them  is  hereby  ex- 
pressly waived  by  the  undersigned. 

"But  aU  paper  discounted  for  said  Crane  Fur- 
niture Company  and  all  loans  made  to  said 
Crane  Furniture  Co.,  when  paid,  shall  be  deem- 
ed to  have  been  paid  by  said  Crane  Furniture 
Company,  unless  express  notice  in  writing  is 


given  to  said  bank  at  the  time,  by  said  guaran- 
tors, that  it  has  been  paid  by  them. 
"Executed  this  14th  day  of  February,  1905. 
"Accepted.  Ellen   8.  Crane. 

"Witness :   John  B.  Myers." 

Upon  the  delivery  to  it  of  the  above  agree- 
ment the  Mechanics'  National  Bank  gave 
credit  to  the  amount  of  $25,000  to  the  J.  H. 
Crane  Furniture  Company  by  discounting  Its 
three  notes  aggregating  that  sum.  In  May, 
1906,  the  Mechanics'  National  Bank  delivered 
the  above  guaranty  and  said  notes  to  the 
Mechanics'  American  National  Bank  of  St 
Louis,  which  was  incorporated  on  that  date, 
and  which  sold  its  stock  in  exchange  for  a 
"large  part  of  the  assets"  of  the  Mechanics' 
National  Bank  and  another  institation,  viz., 
the  American  Exchange  Bank.  The  Mechan- 
ics' National  Bank  did  not  surrender  its 
charter,  and  was  not  disincorporated  as  a 
consequence  of  this  transaction,  but  has  not 
since  engaged  in  ordinary  or  general  banking 
business  other  than  to  liquidate  its  unsold  as- 
sets. These  notes  of  the  fumitore  company 
were  included. in  the  portion  of  its  assets 
sold  to  the  Mechanics'  American  Bank,  and 
were  partially  secured  by  the  above  guaran- 
ty, and  have  been  paid.  The  Mechanics' 
American  National  Bank,  after  Its  organiza- 
tion, took  over  the  account  of  the  J.  H.  Crane 
Furniture  Company,  and  extended  credit  to 
it  for  several  years  in  a  fluctnating  amount 
ranging  as  high  as  $43,000,  and  In  so  doing, 
relied  upon  said  guaranty  as  a  partial  se- 
curity. During  this  course  of  business,  it  al- 
so received  notes  Indorsed  by  Mrs.  Ellen  S. 
Crane,  one  of  which  has  not  been  fully  paid. 
On  the  6th  day  of  April,  1907,  tiie  J.  H.  Crane 
Furniture  Company  was  adjudged  bankrupt 
In  that  proceeding  the  Mechanics'  American 
National  Bank  presented  the  notes  held  by 
it  against  said  corporation  for  payment  ac- 
companied by  the  i^davit  of  its  cashier  that 
it  had  no  security  therefor,  except  the  in- 
dorsements thereon.  After  the  deduction  of 
dividends  received  from  the  trustee  of  the 
bankrupt  there  remained  due  the  Mechanics' 
American  National  Bank,  on  five  notes  execut- 
ed to  it  by  the  bankrupt  the  sum  of  $13,644.- 
'67,  on  December  31, 1909.  None  of  these  notes 
were  indorsed  by  Mrs.  Ellen  S.  Crane.  There 
also  remained  due  to  said  tiank  a  balance  on 
a  note  for  $2,500,  which  was  indorsed  by  Mrs. 
Crane.  The  present  action  was  brought  by 
the  Mechanics'  American  Bank  against  Mrs. 
Ellen  S.  Crane  in  two  counta  The  first  count 
was  based  upon  the  aggregate  amount  of  the 
five  notes  of  the  3.  H.  Crane  Furniture  Com- 
I)any  which  were  not  Indorsed  by  Mrs.  Crane, 
upon  the  theory  that  they  were  partially  se- 
cured by  the  terms  of  the  guaranty  which 
had  been  assigned  to  plaintiff,  and  relied  up- 
on by  It  when  making  the  loans  evidenced  by 
said  notes.  The  above  guaranty  was  made 
an  exhibit  of  this  coont  of  the  petition.  The 
second  count  of  the  petition  prayed  Judgment 
for  the  balance  due  on  the  note  for  $2,500, 
upon  which  Mrs.  Crane  v&ajspe  at  tiie  in- 
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dorsers.  Tbe  defendant,  Mrs.  Ellen  S.  Crane, 
after  a  general  denial,  in  ber  answer  set  out 
therein  totldem  verbis  the  written  guaranty 
executed  by  her,  and  alleged  that  it  did  not 
cover  or  secure  any  loan  made  by  the  plaln- 
titr  bank.  Plaintiff  demurred  to  that  defense, 
and  its  demurrer  was  overruled.  To  the 
second  count  of  the  petition,  Mr&  Crane  an- 
swered, admitting  the  indorsement  of  the 
note;  averring  that  it  was  a  demand  note 
which  was  matured  by  plaintiff  on  a  certain 
date,  and  that  she  did  not  receive  any  notice 
of  its  dishonor;  and  averring,  also,  that  with- 
out her  knowledge  or  consent,  plaintiff  had 
extended  time  for  payment  of  said  note, 
wherefore  she  was  released  from  any  liability 
thereon.  The  reply  denied  the  new  matter 
alleged  in  the  answer.  The  court  on  its  own 
motion  referred  the  cause  to  a  referee  to  try 
all  the  issues,  who  thereafter  reported  the 
facts  and  bis  conclusions  of  law,  and  recom- 
mended judgment  for  defendant  on  the  first 
count  of  petition,  and  for  plaintiff  on  the 
second  count  of  the  petition.  Cross-appeals 
were  duly  taken  to  this  court. 

[1]  II.  It  is  insisted,  in  support  of  plain- 
tiff's appeal,  that  the  guaranty  given  by  Mrs. 
Crane  to  the  Mechanics'  National  Bank,  on 
February  14,  1005,  per  force  its  terms  ran 
to  the  Mechanics'  American  National  Bank 
when  subsequently  delivered  to  it  That 
view  is  untenable.  The  ingenious  argument 
made  In  its  support  leaves  out  of  view  the 
clear  and  unequivocal  words  of  the  instru- 
ment, and  seeks  to  alter  their  significance  by 
the  application  of  rules  of  construction  which 
can  never  be  employed  where  the  contract  is 
expressed  in  terms  free  from  any  ambiguity 
or  uncertainty  of  sense  and  meaning.  This 
contract  dlsdoses  no  basis  for  any  misappre- 
hension of  its  import  It  was  given  to  a  par- 
ticular banking  corporation  to  secure  it  to  a 
fixed  amount,  against  loss  or  damage  for 
loans  and  discounts  to  a  furniture  company, 
whose  d^>osit  account  was  thereafter  to  be 
placed  with  said  bank.  To  accomplish  that 
end,  the  obligation  of  the  guarantor  to  an- 
swer for  such  loans  was  created  in  favor  of 
the  bank  to  whom  the  guaranty  was  given, 
and  "its  successors  or  assigns."  And  if  any 
part  of  the  credit  which  was  given  by  the  Me- 
chanics' National  Bank  (the  contractee)  was 
not  paid  when  that  instrument  was  transfer- 
red by  delivery  to  the  plaintiff,  the  guarantor 
would  have  been  liable  for  such  unpaid 
amount  to  the  transferee,  Just  the  same  as 
she  would  have  been  liable  to  the  bank  with 
whom  the  contract  was  originally  made.  But 
the  record  discloses  that  the  three  notes  to- 
taling ?25,000,  which  expressed  the  credit 
given  by  the  Mechanics'  National  Bank  when 
the  guaranty  was  made  to  it,  had  been  paid 
when  the  present  suit  was  brought  It  is 
elementary  that  the  liability  of  Mrs.  Ellen  S. 
Crane  on  the  contract  of  guaranty  made  by 
her  with  the  Mechanics'  National  Bank  can- 
not be  extended  beyond  the  language  of  that 


Instrument,  and  must  be  measured  by  its 
terms  when  taken  In  their  ordinary  and  usu- 
al sense.  Kansas  City,  to  Use,  v.  Youmans, 
213  Mo.  loc.  cit  165,  112  S.  W.  225.  Thus 
interpreted,  they  Imposed  no  obligation  on 
her  to  be  responsible  for  any  loans  or  dis- 
counts or  renewals  thereof,  made  by  any  oth- 
er corporation  than  the  particular  bank  to 
whom  she  gave  the  guaranty.  We  therefore 
conclude  that  there  is  no  merit  in  the  con- 
tention that  the  guaranty  in  question  iiiured 
by  its  terms  to  the  benefit  of  the  present 
plaintiff. 

[2,  S]  III.  It  is  next  insisted  that  the  par- 
ties to  the  suit  placed  such  a  construction  on 
the  contract  as  to  "make  it  inure  to  the  bene- 
fit of  the  plaintiff  bank."  We  are  unable  to 
assent  to  that  view,  in  the  Ught  of  the  facts 
disclosed  In  the  record.  It  does  appear  that 
the  i^lntiff  bank  acted  upon  the  assumption 
that  the  terms  of  the  written  guaranty  en- 
titled it  to  hold  the  guarantor  for  loans 
which  it  made,  and  that  the  president  of  the 
furniture  company  took  a  similar  view,  but 
it  was  not  estaUished  l^  the  evidence  that 
the  guarantor,  B.  S.  Crane,  so  regarded  her 
contract,  or  that  she  made  any  representa- 
tion to  the  plaintiff  that  she  desired  it  to  be 
the  beneficiary  of  her  written  guaranty  given 
to  another  bank.  Mrs.  Crane  never  at  any 
time  had  any  interview  with  any  person  rep- 
resenting the  plaintiff.  She  was  never  seen 
or  spoken  to  by  any  officer  of  the  bank  as  to 
any  transaction  between  it  and  the  furniture 
company.  The  president  of  the  furniture 
company  procured  her  guaranty  in  the  first 
instance,  and  he,  or  the  treasurer  of  that  cor- 
poration, obtained  her  indorsement  thereafter 
on  certain  notes.  This  is  all  that  she  empow- 
ered them  to  do,  under  the  evidence  in  this 
record,  and  that  fttUs  short  of  proving  any 
agency  on  the  part  of  either  of  them  to  make 
any  agreement  as  to  the  meaning  of  the  lan- 
guage used  by  her  in  her  written  guaranty, 
or  to  substitute  another  for  the  promisee 
therein  specified.  It  is  too  dear  for  citation 
of  cases  that  an  agency  for  another  can  never 
be  created  by  the  mere  declaration  of  a  per- 
son assuming  to  act  in  that  capacity,  and 
that,  in  order  to  give  such  declaration  any 
probative  force,  there  must  be  some  independ- 
ent evidence,  tending  to  show  that  the  de- 
clarant was  the  agent  of  the  person  for  whom 
he  undertook  to  speak.  There  is  nothing  in 
the  Instances  of  bringing  a  written  guaranty 
or  indorsed  notes,  which  gave  reasonable 
color  to  a  representation  by  the  jwrsons  per- 
forming these  acts  that  they  were  authorized 
to  modify  or  change  the  meaning  or  force  of 
these  written  contracts.  That  the  plaintiff 
bank  may  have  acted  upon  the  theory  that  the 
conduct  of  the  officers  of  the  furniture  com- 
pany was  sufficient  to  bind  Mrs.  Crane  does 
not  supply  the  lack  of  proof  of  any  authority 
given  to  them  by  her.  No  assumptions  of 
agency  by  Bonham  and  Wilder  could  preclude 
Mrs.  Crane  from  asserting  herj^ights  under 
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tbe  terms  of  her  gnaranty,  In  the  absence  of 
proof  of  ratification  of  socb  acts  after  knowl- 
edge by  her,  or  of  facts  creating  an  estoppel 
against  her.  None  of  these  alleged  precln- 
Blons  were  proven  by  tbe  evidence  before  the 
referee,  nor  werft  they  pleaded  either  In  the 
petition  or  reply,  filed  in  this  case.  Oar  con- 
clusion Is  that  the  verdict  on  the  first  count 
is  clearly  correct. 

[4,  5]  IV.  It  only  remains  to  dispose  of  the 
questions  raised  by  defendant  on  the  cross- 
appeal  from  the  Judgment  In  favor  of  plain- 
tiff on  the  second  count  of  the  petition.  It  is 
assigned  for  error  that  the  record  shows  that 
Mrs.  Crane  did  not  receive  notice  on  the  non- 
payment of  the  note  after  its  maturity,  and 
that  plalntlft  made  an  enforceable  contract 
for  delay  for  a  definite  period  with  the  maker 
of  the  note  without  her  knowledge  or  con- 
sent, and  that  In  either  event,  she  vnis  re- 
leased from  liability  as  indorser.  These  com- 
plaints were  grounds  of  exception  taken  Xty 
defendant  to  the  referee's  report  Those  ex- 
ceptions were  overruled  by  the  trial  court 
Defendant  did  not.  In  the  motion  for  a  new 
trial,  complain  of  that  ruling.  The  only  ref- 
erence thereto  was  a  new  motion  in  arrest  of 
Judgment,  which  was  filed  more  than  a 
month  after  tbe  filing  of  the  motion  for  a 
new  trial.  It  has  been  uniformly  held  In 
such  cases  that  nothing  Is  left  for  review  on 
appeal.  It  was  the  duty  of  the  defendant  to 
give  the  trial  court  an  opportunity  to  correct 
Its  errors,  if  any,  by  seasonable  exceptions, 
and  by  calling  attention  thereto  In  the  motion 
for  new  triaL  Otherwise,  no  basis  Is  laid  for 
a  review  In  the  appellate  court  State  ex  rel. 
v.  Woods,  234  Ma  26,  136  S.  W.  337;  Don- 
nelly V.  Trust  Co.,  239  Mo.  loa  dt  384,  141 
S.  W.  388. 

[I]  It  is  next  Insisted  by  defendant  that 
the  court  should  have  apportioned  the  costs 
as  permitted  by  the  following  statute : 

"Where  there  are  several  counts  in  any  peti- 
tion, and  any  one  of  them  be  adjudged  inaufii- 
cient,  or  a  verdict  or  any  issue  joined  thereon, 
Shall  be  found  for  the  defendant,  costs  shall  be 
awarded  at  the  discretion  of  the  court"  B.  S. 
1909,  f  2266. 

That  statute  gives  the  court  a  discretion  to 
divide  tbe  costs  of  cases  failing  within  its 
terms,  similar  to  that  possessed  In  suits  in 
equity  independent  of  the  statute.  While  it 
would  have  been  entirely  proper  for  the  court 
In  rendering  Its  Judgment  in  this  case,  to 
have  taxed  the  plaintiff  with  such  proportion 
of  the  costs  as  accrued  on  the  trial  of  the 
first  count  In  the  petition,  yet  we  are  not 
prepared  to  say  that  in  failing  so  to  do,  the 
learned  trial  Judge  abused  the  discretion 
confided  in  him  by  the  statute.  We  do  not 
feel  that  we  would  be  Justified,  under  the 
facts  in  this  record,  In  setting  aside  this  dis- 
cretionary act  on  the  part  of  the  trial  court 

We  therefore  overrule  this  assignment  of 
error,  and  afiirm  the  Judgment  of  the  trial 
court  on  both  counts.  It  is  so  ordered.  All 
concur,  except  WOODSON,  C.  J.,  who  ex- 
presses his  views  in  opinion  filed. 


WOODSON,  O.  3.  (dissenting).  I  fully  con- 
cur In  the  law  as  stated  In  the  majority  opin- 
ion based  upcm  'the'  facts  as  stated  therein ; 
but  In  my  opinion,  all  of  iiie  material  facta 
of  the  case  have  not  been  stated,  and  I  will 
therefore  be  compelled  to  dissent  to  some  of 
the  legal  propositions  announced,  as  &K>lled 
to  the  first  count  of  the  petition. 

The  following  are  some  of  the  facts  not 
stated  in  the  majority  opinion : 

There  is  no  dispute  about  the  facts  that 
A.  K.  Bonham  was  the  son-in-law  of  the  de- 
fendant Mra.  Crane,  tbe  president  and  gen- 
eral manager  of  tbe  3.  H.  Crane  Furniture 
Company,  at  the  time  the  guaranty  mentioned 
in  the  evidence  and  the  notes  sued  on  were 
executed,  and  that  he  was  ttie  general  agent 
of  Mrs.  Crane  in  the  transaction  of  all  of 
her  Individual  business  with  the  plaintifl, 
and  one  of  its  predecessors  in  bustness,  the 
Mechanics'  National  Bank,  until  It  and  others 
was  succeeded  by  the  plaintUtbank  and  otb- 
ers. 

The  witness  John  B.  Wilder,  testified  that 
be  was  the  secretary  of  the  Pmfrod:-Litt(Hi 
Furniture  Company  of  St  Louis,  and  at  the 
time  the  gruaranty  and  notes  sned  on  were  ex- 
ecuted, was  the  secretary  and  treasurer  of 
J.  H.  Crane  Furniture  Company;  that  dur- 
ing all  of  the  time  he  knew  Mrs.  Crane,  one 
of  the  defendants,  and  that  she  was  one  of 
the  stockholders  In  said  cMupany  ;.that  he  had 
Indorsed  notes  of  tbe  said  furniture  company, 
at  the  Mechanics'  National  Bank  and  the 
Mechanics'  American  National  Bank,  which 
were  shown  to  him  and  properly  identified, 
and  that  he  had  had  an  Interview  with  Mrs. 
Crane  regarding  her  Indorsement  at  some  of 
the  papers  made  to  the  plaintiff,  which  was 
on  February  19,  or  June  19, 1906,  but  that  he 
did  not  remember  exactly  which,  that  Mr, 
Bonham  sent  him  to  see  Mrs.  Crane  regarding 
one  of  the  notes  mentioned,  which  was  for 
$5,000,  and  wlilch  fell  due  upon  that  date; 
that  he  had  notice  that  the  note  was  due, 
and  that  he  made  out  a  renewal  note  and 
gave  it  to  Mr.  Bonham,  and  asked  him  to  have 
Mrs.  Crane  Indorse  it  that  evening  when  he 
went  home;  and  that  on  the  next  morning 
be  asked  Mr.  Bonham  If  he  had  her  to  in- 
dorse the  note,  and  he  said  no.  It  was  then 
he  was  sent  to  see  Mrs.  Crane  regarding  the 
matter. 

"Q.  Where  was  this?  A.  At  Mr.  Bonham's 
residence,  on  Maryland  avenue.  Q.  In  this  city? 
A.  In  this  city.  I  told  her  that  we  had  notice 
from  the  bank  of  a  note  due  tliat  day,  and  they 
required  her  indorsement,  and  she  stated  thaX 
Mr.  Bonham  had  agreed  to  have  that  note  paid 
by  the  company,  and  was  very  much  vexed  tie- 
cause  it  was  not  done  and  I  had  come  out  to 
ask  for  her  indorsement  I  told  her  that  we  did 
not  have  the  money  to  pay  the  note,  and  that  it 
would  have  to  be  paid.  She  stated  that  the  bank 
already  had  her  guaranty  for  $15,000,  and  she 
objected  to  giving  any  further  guaranty,  and 
after  some  little  talking  she  did  indorse  the  note. 
She  stated  that  Mr.  Bonham  had  been  acting 
for  her  in  the  matters  of  the  bank.  Q.  How 
long  were  yon  out  there,  Mr.  Wilder?  A.  From 
20  minutes  to  half  an  boar.  Q.  Wh^e  did  this 
conversation  occur?     ▲.  In  the  parlor  of  the 
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residence  tiiiere  on  Maryland  avenue.  Q.  Jnst 
vait  a  minute,  until  I  finish  the  question.  State 
whether  or  not  she  referred  to  Mr.  Bonham,  as 
Mr.  Bonham.  A.  She  generally  said  'Archie.' 
(Question  read.)  A.  That  was  with  the  bank — 
Q.  I  Imew,  but  at  this  particular  occasion,  at 
this  particular  time,  bow  did  she  refer  to  Mr. 
Bonham?  A.  Well  I  don't  know  whether  she 
said  'Archie'  or  'Mr.  Bonham,'  but  she  general- 
ly said  'Archie*.  Q.  What  did  you  do  after  leav- 
ing Mrs.  Crane  on  that  occasion?  A.  Came 
back  to  the  office  with  the  note,  and  from  there 
I  went  to  the  bank  with  the  note.  Q.  And  what 
did  you  do  with  the  note  at  the  bank?  A.  I 
went  to  the  discount  clerk — I  don't  know  wheth- 
er I  went  to  the  discount  clerk  or  whether  I 
went  to  Mr.  Hilliard.  Q.  Tou  stated  that  Mr. 
Bonham  sent  you  out  there  to  get  Mrs.  Crane 
to  indorse  this  note;  state  whether  or  not  you 
made  any  report  to  Mr.  Bonham  as  to  what 
Mrs.  Crane  said  to  you,  at  the  store,  when  you 
returned  to  the  store. 

"By  Mr.  Allison:  I  object  to  that  because  we 
cannot  be  bound  by  that.  *  •  •  Q.  Go  ahead. 
A.  I  told  Mr.  Bonham  just  what  Mrs.  Crane 
had  said,  how  she  objected  to  indorsing  the  pa- 
per, and  he  said:  'Well,  she  signed  it;  I  guess 
that  all  that's  necessary.  That  ends  it'  Q. 
Did  you  ever  have  any  other  conversation  with 
Mrs.  Crane  in  regard  to  her  guaranty  at  the 
bank,  or  did  Mrs.  Crane  ever  make  any  state- 
ment to  you  In  regard  to  her  guaranty  at  the 
bank?  A.  There  was  one  time  I  recall  very 
distinctly.  Q.  Who  were  present?  A.  Mr.  Bon- 
ham, myself,  and  Mrs.  Crane  only.  Q.  You 
mean  Mr.  A.  K.  Bonham,  her  sbn-in-Iaw?  A. 
'Archie '  as  she  called  him.  Q.  Will  you  state 
when  that  occurred,  as  near  as  you  can  fix  it? 
A.  Well,  it  was  in  the  tore  part  of  1906 ;  she 
came  into  the  office  and  wanted  to  know  how 
business  was  going  along,  and  bow  much  we 
owed  the  bank.  Mr.  Bonham  stated  the  amount, 
or  about  what  it  was,  I  don't  remember,  and  he 
said  that  by  reason  of  her  guaranty  to  the  bank 
—  *  •  •  A.  He  stated  by  reason  of  her 
guaranty  to  the  bank  we  were  enabled  to  estab- 
lish a  credit  there  and  borrow  money,  and  she 
stated  she  understood  that.  Q.  Did  Mr.  Bon- 
ham say  anything  at  that  time  in  regard  to 
tlie  amount  of  the  guaranty?  A.  The  amount 
was  mentioned,  the  $15,000  guaranty.  Q.  Who 
mentioned  it?  A.  Mr.  Bonham.  Q.  To  whom 
did  he  mention  it?  A.  We  were  all  three  of  us 
sitting  there  together  and  talking  between  each 
other.  Q.  I  hand  you  a  paper  marked  'Exhiliit 
1,'  (the  guaranty  mentioned)  which  was  filed 
with  the  petition  in  this  case,  and  ask  you  to 
look  at  it  and  look  at  the  signatures  to  it  (hand- 
ing witness  said  paper).  A.  That  is  Mrs. 
Crane's  signature  (indicating).  Q.  I  notice  that 
the  witness  to  it  is  J.  R.  Myers.  Do  you  know 
who  J.  B.  Myers  was?  A.  Mr.  Myers  was  her 
attorney,  and  that  is  his  signature.  Q.  Do  you 
know  where  he  is?  A.  He  is  dead.  Q.  Do  you 
know  when  be  died?  A.  I  think  he  died  in 
1905.  Q.  Do  you  know  who  became  her  attor- 
ney after  his  death?  A.  Yes;  Mr.  Richey.  Q. 
Mr.  Prank  E.  Richey?  A.  Frank  Richer.  Q.  I 
band  ^ou  herewith  a  paper  marked  'Plaintiflfs 
Exhibit  6,'  and  ask  you  to  examine  that ;  it  has 
been  offered  in  evidence;  can  you  tell  me  who 
filled  out  the  blanks  in  the  body  of  Plaintiff's 
Exhibit  6,  as  being  a  statement  made  on  a  print- 
ed form  'To  the  Mechanics'  National  Bank  of 
St  Louis,  Mo.'? 

"By  Mr.  Allison:    What  is  the  date  of  that? 

"By  Mr.  Saunders:  It  is  dated  March  2, 
1006.  A.  This  is  all  in  my  handwriting.  Q.  I 
call  jrour  attention  to  this  clause  in  Exhibit  6, 
'Specify  any  of  above  assets  or  liabilities  pledg- 
ed as  or  secured  by  collateral,  and  state  the  col- 
lateral. •  •  ••  That  is  printed;  then  below 
it,  '$20,000.00,  Mechanics'  American  National 
Bank,  guaranteed  by  Ellen  S.  Crane.'  In  whose 
handwriting  is  the  handwriting  there?  A.  That 
is  in  my  handwriting.    Q.  How  did  you  come  to 
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put  in  that  clause  there  which  has  Just  been 
read  to  you?  A.  By  direction  of  Mr.  A.  K. 
Bonham.  Q.  Where  did  he  give  you  that  direc- 
tion? A.  In  the  office  at  my  desk.  Q.  Well,  in 
the  office  of  what  company?  A.  Of  the  J.  H. 
Orane  Furniture  Company.  Q.  Will  you  state 
how  you  came  to  put  in  the  figure  '.?20,000.00' 
here?  A.  It  was  the  S15,000  guaranty  and  the 
$5,000  indorsement.  Q.  Well,  who  stated  that, 
if  anybody?  A.  Mr.  Bonham— Mr.  Bonham  told 
me  that  was  the  amount  Q.  Do  you  know 
where  Mrs.  Crane  lived  while  she  was  in  the 
city  of  St.  Louis  during  the  last  years  of  her 
life?  A.  She  lived  with  Mr.  Bonham.  Q.  Mr. 
A,  K.  Bonham?    A.  Yes. 

Gross-examination  by  Mr.  Allison: 
*'Q.  Mr.  Wilder,  you  are  now  connected  with 
the  Prufrock  Furniture  Company?  A.  Pru- 
frock-Litton  Furniture  Company.  Q.  You  were 
secretary  of  the  Crane  Furniture  Company?  A. 
Yes,  secretary  and  treasurer.  Q.  After  the 
Crane  Furniture  Company  was  organized,  how 
long  had  it  continued  to  do  business  before  it 
opened  an  account  with  the  Mechanics'  Amer- 
ican National  Bank?  A.  We  opened  an  ac- 
count with  the  Mechanics'  American  National 
Bank  in  January,  1905 — I  think  it  was  in  Jan- 
uary, 19()5 ;  in  the  fore  part  of  1905,  anyway. 
Q.  Then  how  long  had  the  Crane  Furniture 
Company  been  doing  business  prior  to  that 
time?  A.  I  think  about  two  years.  Q.  Now, 
you  never  heard  Mrs.  Crane  say  anything  about 
this  matter  until  the  time  you  went  up  there  to 
get  an  indorsement  on  a  note;  do  you  remenir 
ber  what  that  note  was  for,  how  much?  A.  You 
mean  the  guaranty?  Q.  Yes.  A.  Yes;  she 
had  mentioned  it  before  in  the  office.  Q.  Well, 
when  was  it  that  you  had  this  conversation  with 
her  up  there  at  the  house?  A.  It  was  when 
I  went  to  get  the  indorsement  on  that  note.  Q. 
Do  you  know  what  the  date  of  that  was?  What 
the  date  of  that  was?  A.  It  was  either  Febru- 
ary 19,  1906,  or  June  19,  1906 ;  now,  which  of 
the  two  dates  it  was  I  don't  know.  Q.  Was 
that  the  first  note  that  Mrs.  Oane  had  indorsed 
for  the  company?  A.  No;  it  was  a  renewal  of 
the  first  note.  Q.  Now,  Mr.  Wilder,  I  wish 
you  would — you  are  a  bookkeeper,  and  you  know 
what  we  mean  by  these  statements,  and  try  and 
pay  attention  to  it  and  understand  what  the 
question  is  that  is  asked  you— was  that  the  first 
note  that  Mrs.  Oane  indorsed  for  the  company? 
Now,  forget  al>out  it  being  a  renewal  note;  you 
weren't  asked  about  its  being  a  renewal  note, 
but  was  that  the  first  note  that  Mrs.  Crane  in- 
dorsed for  the  company?  A.  No.  Q.  When 
was  the  first  note  that  she  indorsed  for  th« 
company?  A,  I  think  it  was  in  1905;  I  don't 
remember  just  when;  the  fore  part  of  1905,  be- 
fore the  guaranty  was  given.  Q.  That  was  be- 
fore the  guaranty  was  given?  A.  I  think  it 
was  pretty  close  to  it,  it  might  have  been— 
Q.  Well,  now,  this  conversation  that  you  bad 
with  her  when  you  went  up  there  to  get  that 
note,  was  how  long  before  the  guaranty  was 
given?  A.  You  mean  that  I  speak  of ?  Q.  Yes; 
the  one  that  you  have  mentioned.  A.  In  the 
office.  Q.  I  have  asked  you  now  nothing  except 
the  time  when  you  say  you  went  up  to  Mi-s. 
Crane's  house  and  she  said  she  thought  ^e  had 
a  guaranty  with  the  bank  of  $15,000.  A.  That 
was  the  fore  part  of  1906.  Q.  How  long  after 
the  guaranty  nad  been  given?  A.  Probably  a 
year,  a  year  or  thereabouts;  it  might  not  have 
been  quxte  a  year.  Q.  Will  you  look  at  that 
note  and  say  whether  that  is  the  one?  A.  \^'cll, 
I  say  it  was  Juno  19,  or  February  19,  lOOti. 
Q.  Well,  what  is  your  recollection  or  memory? 
Is  that  the  note  that  you  took  up  there  on  that 
occasion  when  you  told  Mr.  Saunders  that  you 
went  up  there  and  had  this  conversation  with 
her?  A.  I  say  it  was  February  or  June;  I 
don't  know  whether  that  was  the  one,  or  the  one 
in  February.  Q.  Well,  her  indorsement  is  on 
that  note,  isn't  it?     A.  Yes,  sir^,^Q.  Now.  is 
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that  the  indonement  that  you  got  from  her 
on  that  occasion?  A.  Well,  I  say  I  don't  know 
whether  it  was  February  or  June;  it  was  one 
of  thuse  two  dates.  Q.  How  many  times  did 
you  take  notes  up  there  to  get  her  indorsement 
on?  A.  One  time  only.  Q.  Don't  you  know  as 
a  matter  of  fact  that  she  didn't  indorse  any 
notes  until  that  note  of  June  19,  1906?  A.  No; 
she  did  indorse  nates.  Q.  What  other  notes 
did  she  indorse  for  the  Crane  Furniture  Com- 
pany? A.  Five  thousand  dollar  note.  Q.  TVhen 
was  that  done?  A.  In  February  and  October, 
y.  Prior  to  this,  now?  A.  Prior  to  that;  Feb- 
ruary, 1906,  she  indorsed  one.  Q.  What  was 
that  for?  How  much  was  that  tor?  A.  $5,- 
000.  Q.  And  then  when  was  the  other  one? 
A.  October  the  year  previous.  Q.  1905?  A. 
1905.  for  $5,000.  and  June  19th  for  $6,190. 
Q.  1905?  A.  1906.  Q.  Do  you  know  of  any 
other  notes  she  had  indorsed  besides  these  ones 
you  have  mentioned  prior  to  the  time  when  you 
took  this,  prior  to  June  19,  1906?  A.  Yes; 
she  indorsed  one  for  $10,000.  Q.  She  had  been 
indorsing  notes  right  along,  had  she?  A.  When 
we  first  opened  the  account  she  indorsed  notes, 
after  the  guaranty  was  made.  Q.  After  the 
guaranty  was  made  did  she  indorse  notes?  A. 
She  indorsed  a  note  for  $5,000.  Q.  She  indors- 
ed notes  right  along?  A.  The  $5,000  note  that 
was  given  in  June,  1905k  Q.  Then  she  was  on 
the —  in  June,  after  the  guaranty  was  given  in 
February,  she  indorsed  notes  for  the  compcuiy? 
A.  Yes.  Q.  Were  you  present  when  this  in- 
strument of  guaranty  was  delivered  to  the  bank? 
A.  No.  Q.  You  have  stated  that  Mr.  John  B. 
Myers  was  her  attorney?  A.  Yes.  Q.  Now, 
will  you  repeat  again  the  conversation  that  you 
had  with  her  at  that  time  when  you  took  Uiis 
note  up  there?  A.  I  stated  that  the  bank  had 
sent  us  a  notice  that  the— for  the  note  that  was 
due  on  that  day,  and  the  bank  required  her 
indorsement,  and  she  objected  very  strongly. 
Q.  WeU,  that  was  the  $5,000  note?  A.  l%at 
was  the  $5,000  note,  and  she  objected  very 
strongly  to  indorsing  it  because  she  stated  that 
Mr.  Bonham  had  promised  to  have  that  note 
paid.  Q.  Mr.  Bonham  had  promised  to  have 
that  note  paid,  on  behalf  of  the  Crane  Furni- 
ture Company?  A.  Well,  he  said  he  would  have 
it  paid.  Q.  Well,  you  understood  that  he  was 
to  nave  It  paid  on  behalf  of  the  Crane  Furniture 
Company?  A.  Yes.  Q.  Now.  what  else  did  she 
say?  A.  She  stated  that  Mr.  Bonham  had 
been  acting  for  her  in  matters  with  the  bank. 
Q.  Is  that  all  she  said?  A.  Well,  with  refer- 
ence to  the  note—  Q.  In  reference  to  that 
note?  A.  Id  reference  to  that  note,  she  made 
that  conversation  at  the  time  that  I  was  there 
trying  to  get  her  indorsement.  Q.  She  said 
that  Mr.  Bonham  had  been  representing  her  at 
the  bank?  A.  Yes.  Q.  In  what  way  did  she 
■ay  he  was  representing  her?  A.  Didn't  state — 
just  acting  for  her  with  the  bank.  Q.  But  she 
indorsed  that  note?  A.  Yes;  she  did,  after 
considerable  talking  about  it  Q.  And  she  also 
in  June  indorsed  this  note  for  $5,000,  didn't 
she?    A.  Yes;    tliis  is  her  indorsement. 

"By  the  Referee:  That  is  the  same  note  that 
yon  last  handed  the  witness;  what's  the  date 
of  that? 

"By  Mr.  Allison:  June  19,  1906  (handing 
witness  note  dated  June  19,  1906,  for  $5,000). 
Q.  What  did  you  understand  her  to  mean  by 
Mr.  Bonham  representing  her  at  the  bank?  A. 
In  the  transactions  that  she  had  had  with  the 
bank  he  was  acting  for  her.  Q.  What  transac- 
tions had  rihe  had  with  the  bank?  A.  The  guar- 
anty and  the  endorsement  of  those  previous 
notes  when  we  first  started  with  the  bank.  Q. 
Well,  the  guaranty  was  given  to  the  old  bank, 
wasn't  it;  to  the  Mechanics'  National  Bank? 
A.  Yes.  Q.  Did  Bonham  represent  her  in  that 
negotiation  which  led  up  to  ber  giving  that  in- 
strnment  of  guaranty  to  the  Mechanics'  Nation- 
al Bank;  did  she  say  that?  A.  No,  she  said 
that  she  had  given  a  guaranty  to  the  bank ; 


didn't  say  who  represented  her.  Q.  She  didn't 
say  to  what  bank?  A.  To  the  Mechanics'  Bank. 
Q.  To  the  Mechanics'  Bank?  A.  Yes,  sir.  Q. 
And  she  simply  said  that  Bonham  had  agreed 
to  have  this  note  paid?  A.  Yes.  Q.  And  you 
understood  that  it  was  a  renewal  of  the  note? 
A.  Yes.  Q.  And  she  complained  that  the  note 
hadn't  been  paid?  A.  Yes.  Q.  And  didn't 
want  to  renew  it?  A.  No.  Q.  But  she  did  re- 
new it?  A.  She  did.  Q.  Now,  when  was  the 
next  time  that  you  say  there  was  a  conversa- 
tion between  Mrs.  Crane  and  Bonham  and  your- 
self at  the  bank  when  this  instrument  of  guar- 
anty was  mentioned?  A.  My  conversation  with 
Mrs.  Crane?  Q.  Yes?  A.  That  was  the  last 
time  when  I  went  to  get  the  indorsement  on  that 
note ;  it  was  out  at  her  residence.  Q.  That,  is 
the  last  time  you  ever  had  a  conversation  with 
Mrs.  Crane  when  the  instrument  of  guaranty 
was  mentioned?  A.  Yes,  sir.  Q.  Now,  you 
stated  that  you  had  another  conversation  with 
her  when  the  instrument  of  guaranty-  was  men- 
tioned, didn't  yon?  A.  Yes.  Q.  When  was 
that?  A.  That  was  in  the  office  some  time  pre- 
vious. Q.  When  was  that?  A.  That  was  in 
the  fore  part  of  1906.  Q.  WeU,  was  it  before 
this  time  that  you  went  up  there  to  get  the  note 
signed?  A.  Yes.  Q.  And  you  cannot  tell  what 
date  that  was?  A.  No:  it  was,  perliaps,  two 
or  three,  perhaps  four,  weeks;  something  like 
that  Q.  It  was  along  about  the  some  time? 
A.  It  was  before— that  was  in  February  or 
January,  I  couldn't  fix  the  exact  date.  Q. 
What  was  the  occasion  of  Mrs.  Crane  being  in 
the  bank  at  that  time?  A.  She  wasn't  in  the 
bank;  she  was  in  the  office.  Q.  What  was  the 
occasion  of  her  being  in  the  office?  A.  When 
she  was  down  town  she  wonid  come  down  fre- 
quently. Q.  What  was  the  conversation  that 
was  had  then?  A.  She  asked — she  said,  'Archie, 
how  much  do  we  owe  the  bank?'  and  he  said,  'I 
don't  remember.'  Q.  And  what  else  did  she  state? 
A.  And  be  said,  'By  reason  of  your  guaranty 
we  are  able  to  borrow  money  &om  the  bank, 
and  get  credit  there.'  Q.  And  that  guaranty, 
according  to  your  idea,  had  been  going  on  since 
February,  1905?  A.  Yes.  Q.  Isn't  it  true  that 
this  conversation  you  had  was  in  February, 
1905?  A.  No.  Q.  How  do  you  know  it  was 
not?  A.  Because  when  I  went  to  get  the  in- 
dorsement it  was  very  forcibly  put  on  me,  the 
conversation  we  had  such  a  short  time  before 
her  objecting — objecting  to  indorsing  the  note. 
Q.  EK)  you  mean  to  say,  Mr.  Wilder,  that  she 
indorsed  any  notes  after  February  or  March, 
1005,  immediately  after  that?  A.  Only  the  $5,- 
000  notes.  Q.  Well,  now,  how  long  after  this 
instrument  of  guaranty  was  given  there  was  It 
that  you  went  up  there  to  get  this  note  signed 
by  her?  A.  It  was  1906,  the  fore  part  of  1906. 
Q.  How  are  you  able  to  fix  it  in  your  mind 
that  it  was  in  1906?  A.  The  note  that  fell  due 
in  October,  a  year  previous,  I  mailed  away  to 
her  at  Beloit  Wis.  Q.  How  did  you  come  to 
mail  that  note  to  her?  A.  Because  she  was 
there.  Q.  It  wasn't  her  note,  was  it?  A.  It 
was  a  $5,000  note,  and  required  her  indorse- 
ment Q.  You  mailed  it  away  to  have  her  in- 
dorse it?  A.  Yes;  and  I  marked  on  the  note 
where  she  was  to  indorse  it  Q.  Was  that  the 
fi^rst  note  that  she  had  indorsed?  A.  No.  Q. 
What  one  had  she  indorsed  before  that?  A. 
June  19,  1905.  Q.  She  indorsed  notes  then? 
A.  Yes,  sir.  •  •  •  Q.  Mrs.  Crane  was  a  wo- 
man of  some  business  ability  of  her  own,  was 
she  not?  A.  From  what  Mr.  Crane  said,  no. 
Q.  Well,  she  transacted  her  own  business,  didn't 
she?  A.  In  what  way?  Q.  Well,  all  the  busi- 
ness she  had  to  do?  A.  Mr.  Bonham  acted  for 
her  in  the  Crane  Furniture  Company,  and  the 
bank  and  the  real  estate  agent  collected  the 
rents.  Q.  You  say  Mr.  Bonham  acted  for  her 
in  the  bank ;  how  do  you  know  that?  A.  She 
told  me  so.  Q.  When  did  she  tell  you  that? 
A.  At  the  rime  I  went  out  to  get  that  indorse- 
ment Q.  What  did  she  say  to  you  at  the  time? 
A.  She  said  that  Archie,  or  Bonham,  had  been 
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actlntr  tor  her  in  th«  transactloa  at  th«  bank. 
Q.  Tou  said  a  moment  ago  that  that  was  in 
reference  to  the  $5,000  note;  that  she  had 
agreed  to  taJie  np,  and  hadn't  taken  up?  A.  I 
said  she  objected  to  Indorsing —  Q.  Didn't  you 
tell  me  a  moment  ago  that  that  was  in  refer- 
ence to  that  |fi,000  note?  A.  No:  I  did  not. 
Q.  What  occasion  did  she  have  to  tell  yon  that? 
A.  Because  she  objected  to  indorsing  tiiat  note; 
because  he  had  promised  to  have  it  paid.  Q. 
Tben  what  occasiMi  did  she  have  to  tell  you 
that  Bonham  waa  acting  for  her  at  the  bank? 
A.  Because  the  note  had  not  been  paid.  Q. 
And  then  you  understood  that  Bonham  had 
agreed  to  have  it  paid—  A.  Yes.  Q.  And 
that—  A.  She  did  not  want  to  increase  her  lia- 
bility at  the  bank.  Q.  What  she  meant  by  Bon- 
ham acting  for  her  waa  that  he  had  agreed  to 
have  this  note  paid.  That's  what  you  under- 
stood it? 

"By  Mr.  Saunders :  I  object  to  that—  Q. 
Do  you  mean  to  aay—  (By  the  Referee:  Ob- 
jection overruled.)  Q.  — before  this  court  that 
Mrs.  Crane  told  yon  tiiat  Mr.  Bonham  was  act- 
ing as  her  agent  to  transact  business  for  her 
as  her  agent?  A.  She  told  me  that  Mr.  Bon- 
ham was  acting  for  her  at  the  bank.  Q.  An- 
swer my  question?  A.  I  am  trying  to.  Q. 
Did  she  tell  you  that  Mr.  Bonham  was  acting 
as  her  agent?  A.  Yes.  Q.  Did  she  use  the 
term  'agent'?  A.  No.  Q.  She  didn't  say  any- 
thing about  'agent'?  A.  No.  Q,  Did  she  nve 
you  any  reason  for  leading  yon  to  suppose  that 
be  was  acting  as  her  agent?  A.  Yes.  Q.  How 
did  yon  get  that  from  her?  A.  B^  reason  of 
him  actug  for  her  in  her  transactions  at  the 
bank.  Q.  And  what  transactions  at  the  bank 
did  she  refer  to?  A.  She  stated  that  she  was 
already  on  a  guarantyfor  $16,000.  Q.  She  was 
already  on  the  $15,000 — everybody  knew  that? 
A.  She  objected  to  increasing  her  liability.  Q. 
She  did  sign  that?  A.  And  she  objected  to 
signing  that.  Q.  And  the  only  transaction  she 
had  with  the  bank  was  this  $6,000  note  aside 
from  the  instrument  of  guaranty?  A.  At  that 
time ;  yes.  Q.  Then  yon  didn't  understand  her 
to  mean  that  she  meant  that  Mr.  Bonham  had 
•greed  to  take  that  note  up—  A.  What's  that? 
Q.  What  did  she  say  to  yon  then,  that  gave 
you  the  idea  tiiat  Bonham  was  acting  as  her 
agent?  A.  I  have  already  told  you  that  she 
said  that  he  was  acting  for  her  In  ail  transac- 
tion* at  the  bank.  Q.  Did  she  say  'all'  transac- 
tions at  the  bank?  A,  Yes,  Q.  Did  she  say 
'all'?  A.  Yes.  Q.  Did  she  use  the  term 'agent'? 
A.  Yes.  Q.  She  did  say  that,  didn't  she?  She 
said  Bonham  was  her  agent,  didn't  she?  A.  Oh, 
I  don't  know.  Q.  Yon  haven't  got  a  very  friend- 
ly feeling  towards  Mrs.  Crane,  have  you?  A. 
Who?  Q.  Yon  haven't  got  a  very  friendly 
feeling  towards  Mrs.  Crane?  A.  Why  not?  I 
eeli^inly  have.  Q.  Have  yon  a  friendly  feeling 
towards  Mrs.  Bonham?  A.  Yes.  Q.  And  Mrs. 
VaQ?  A,  Yes;  I  have ;  I  know  of  no  reason 
to  have  any  unfriendly  feeling,  Q.  Well,  now, 
you  went  out  there  to  get  her  to  sign  the  note? 
A.  To  get  her  indorsement.  Q.  For  $5,000?  A. 
Yes,  sir.  Q.  And  she  complained  that  Bonham 
had  agreed  to  take  that  note  up?  A.  Yes.  Q. 
And  tiien  you  said  that  she  said  that  Bonham 
tras  representing  lier  at  the  bank?  A.  Yes.  Q. 
Now,  what  occasion  did  she  have  for  saying  that 
Bonham  was  representing  her  at  the  bank,  ex- 
cept that  she  said  that  he  was  representing  her 
at  the  bank?  A.  She  stated  that  she  was  al- 
ready guaranteed  with  the  bank  for  S15.000, 
and  she  did  not  want  to  increase  her  liability. 
Q.  Yon  cannot  tell  what  month  that  was  in? 
A.  As  I  said,  it  was  either  February  or  June ; 
it  was  one  of  the  renewals  of  that  note.  Q. 
Was  that  before  you  inserted  this  language  in 
this  statemmt  that  you  gave  at  the  bank  at 
Bonham's  dictation  that  this  conversation  with 
her  occurred?  A.  Which  conversation  is  that? 
Q.  Well,  the  conversation  I  have  been  talking 
to  you  about  several  times?     A.  Yes;    before 


that  Q.  It  was  before  that?  A.  Before  that 
statement  was  made.  Q.  Then  did  you  put 
that  statement  in  titere  on  the  strength  of  what 
she  told  you?  A.  No:  Mr.  Bonham  told  me  to 
put  that  in  there.  Q.  You  just  put  in  what 
Mr.  Bonham  told  you?    A.  Yes,  sir." 

At  the  time  of  the  trial,  and  for  some  time 
prior  thereto,  Bonham  was  residing  in  Chi- 
cago, bnt  he  was  not  produced  as  a  witness 
in  the  case,  nor  was  his  deposition  taken 
therein.  That  the  following  facts  are  prac- 
tically undisputed,  but  not  stated  with  suf- 
flcient  clearness,  viz. :  That  on  and  prior  to 
May  1,  1905,  the  Mechanics'  National  Bank 
of  St.  Louis,  Mo.,  and  two  other  banking  in- 
stitutions of  that  city  were,  and  bad  for  a 
long  time  been,  engaged  In  a  general  bank- 
ing business;  that  on  February  14,  1905,  the 
defendant,  Mrs.  Crane,  executed  to  the  Me- 
chanics' National  Bank  the  guaranty  mention- 
ed in  the  evidence,  and  upon  that  guaranty 
the  furniture  company  borrowed  money  from 
the  bank  and  executed  its  notes  therefor. 
That  some  time  prior  to  May  1,  1906,  the 
three  banks  mentioned  entered  into  a  lawful 
contract,  agreeing,  in  substance,  to  discon- 
tinue their  several  banking  businesses  and 
to  unite  their  forces  and  assets  to  organise 
the  Mechanics'  American  National  Bank,  the 
plaintiff  In  this  case,  to  transfer  their  assets 
to  it  and  conduct  a  general  banking  business 
under  that  name.  This  agreement  was  car- 
ried out  by  the  parties  thereto;  and  that 
on  or  about  May  1,  1906,  as  a  part  of  said 
plan  of  consolidation,  the  Mechanics'  Nation- 
al Bank  assigned  and  transferred  to  the  Me- 
chanics' American  National  Bank  the  notes 
executed  by  the  furniture  company  to  the 
former  bank,  as  well  as  the  guaranty  of  Mrs. 
Crane  given  to  secure  their  payment  That 
shortly  thereafter,  the  Mechanics'  National 
Bank  began  to  liquidate  its  business  for  the 
purpose  of  going  out  of  business,  but  had  not 
surrendered  its  charter  at  the  time  of  said 
transfer  or  at  the  date  of  the  trial  of  this 
cause  In  the  circuit  court,  if  I  correctly  un- 
derstand the  evidence.  ' 

Oplnloa. 

I.  This  evidence  clearly  tended  to  show 
that  Mr.  Bonham  was  the  legally  constituted 
agent  of  Mrs.  Crane,  in  all  of  her  business 
transactions  with  the  plaintiff  bank;  and, 
there  being  no  evidence  whatever  tending  to 
show  that  tils  agency  was  limited,  the  law 
conclusively  presumes  that  It  was  a  general 
agency.  If  it  existed  at  all,  and  that  he  rep- 
resented to  the  bank  that  he  was  her  agent 
and  purported  to  act  for  her  as  such  in  all 
of  her  transactions  involved  In  this  suit  there 
can  be  no  question.  Those  facta.  If  true, 
clearly  rendered  Mrs.  Crane  liable  to  the 
plaintiff  both  upon  the  guaranty  and  the 
notes  sued  on. 

II.  This  evidence  not  only  tended  to  show 
that  Mr.  Bonham  was  the  agent  of  Mrs. 
Crane  in  the  transactions  mentioned  in  par- 
agraph 1  of  thia  oplaloa,  but  tt^idso  tended 
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strongly  to  show  tbat  ihe  had  actnal  knowl- 
edge «t  the  fact  that  the  plaintiff  bank  held 
her  gnaranty,  and  that  It  was  lending  the 
farnitare  company  money  npon  the  strength 
of  it ;  and  the  legal  effect  of  that  evidence  ia 
not  destroyed  by  the  daijn  of  counsel  that 
she  had  no  notice  of  the  fact  of  the  consoli- 
dation of  the  two  banks,  or,  more  accurately 
speaking,  that  the  plaintiff  was  the  successor 
in  business  to  the  Mechanics'  National  Bank, 
as  well  as  that  of  the  other  two  menti(«ed. 
The  latter  bank  within  2%  months  after  the 
execution  of  the  guaranty  by  Mrs.  Crane  to 
it,  went  out  of  business,  and  thereafter  she 
continued  to  do  business  with  the  plaintiff 
bank  for  a  period  of  about  2  years,  not  only 
through  her  agent,  Mr.  Bonham,  but  also  in- 
dividually, acting  for  herself.  She  indorsed 
several  notes  for  the  furniture  company,  made 
by  it  payable  to  the  plaintiff  bank  during 
those  two  years,  after  the  Mechanics'  Nation- 
al had  ceased  to  do  business,  and  the  law 
presumes  she  read  what  she  signed.  Not 
only  that,  Mr.  Wilder,  the  secretary  of  the 
furniture  company,  testified  that  one  of  those 
notes  was  sent  to  her  at  Belolt,  Wis.,  where 
she  indorsed  It  in  person,  and  returned  It  to 
him  who  gave  It  to  the  plaintiff.  She  evi- 
dently read  that  note,  which  was  for  |5,000, 
before  signing  and  returning  it.  During  this 
same  time  she  objected  and  protested  against 
indorsing  various  notes  of  the  furniture  com- 
pany made  to  the  plaintiff  bank,  because,  as 
she  stated,  that  the  bank  already  held  her 
guaranty  for  $15,000,  and  that  she  did  not 
feel  like  Increasing  her  liability  to  it;  also 
because,  as  she  said,  Archie,  Mr.  Bouham, 
had  promised  to  pay  off  some  of  the  notes 
she  had  previously  indorsed,  and  he  had  not 
done  80.  All  of  this  tends  to  show  that  she 
was  keeping  in  touch  with  her  transactions 
and  liabilities  to  the  plaintiff  bank,  and  that 
It  held  the  guaranty  she  had  executed  to 
the  Mechanics'  National  Bank,  and  that  the 
plaintiff  bank  was  advancing  money  to  the 
'furniture  company  upon  the  faith  of  her  said 
guaranty,  and  on  its  notes  made  to  the  plain- 
tiff, indorsed  by  her.  Upon  this  state  of 
facts,  even  though  it  might  be  conceded  that 
the  guaranty  did  not  inure  by  the  assign- 
ment to  the  plaintiff  (which  I  deny),  yet 
clearly,  in  my  opinion,  she  would  be  estopped 
from  denying  she  was  liable  to  plaintiff  there- 
on. Moreover,  none  of  this  evidence  was 
coutnidicted  by  her  or  any  one  else.  To  say 
the  least  of  this  evidence^  it  clearly  present- 
ed a  question  of  fact  for  the  jury  or  referee 
to  pa.ss  upon.  All  of  the  legal  propositions  I 
have  stated  are  elementary,  and  need  no 
citations  of  authorities  to  support  them. 

III.  Finally,  the  evidence  shows  that  the 
Ciane  Furniture  Company  was  a  corpora- 
tion capitalized  for  $50,000,  and  tbat  Mrs. 
Crane  was  the  largest  stockholder,  owning 
$15,000  thereof  at  the  time  she  indorsed  the 
note  in  question.    Being  a  party  in  interest,  { 


she  was  not  oititled  to  notloe  of  protest 
Brooke  v.  BnUand  ft  Ca,  15  Oa.  Ak>.  26,  82 
S.  E.  580;  Mercantile  Bank  of  Memphis  r. 
Bushy  et  al,  120  Tenn.  652,  113  S.  W.  390. 
The  same  principle  is  announced  In  the  case 
of  Mercantile  Tmst  Oo.  v.  Donk  et  al.,  17i>  Sl 
W.  113. 

ly.  There  are  other  questions  presented 
and  discussed  by  counsel  as  to  which  I  ex- 
press no  opinion. 

But  for  the  reasons  stated,  I  dissent  from 
the  majority  opinion  In  so  far  as  it  relates 
to  the  first  count  at  the  petition,  and  concur 
in  it  as  to  the  second  count;  and.  In  my 
opinion,  the  Judgment  of  the  dmilt  court 
should  be  reversed  as  to  the  first  count  and 
affirmed  as  to  the  second. 


STATE  ex  reL  TIPPANT  et  al.  ▼.  ELLISON 

et  aL,  Judges  of  E^nsas  City  Court 
of  Appeals.      (No.  18661.) 

(Supreme  Court  of  Missouri.     Feb.  0,  1916l) 

1.  COUBTS  «=»207  —  SUPKEM*  CoUBT— JUBTS- 
DICTION— QUASHIHS  JfTDOlOCNT  or  COTTBT  OW 

Appeals. 
The  Supreme  Court  baa  coostitotional  an- 
thority  to  quash  a  judgment  of  the  Court  of 
Appeals  where  the  judgment  is  the  result  of  a 
refusal  by  the  Court  of  Appeals  to  follow  the 
last  previous  rulings  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  646;   Dec.  Dig.  «=>207.1 

2.  Ckbtiorabi  «=>66 — Supeeme  Cocbt— Cbb- 
TioBABi  TO  Review  Judgment  of  CX>UKr  of 
Appeals— Pbisuuftionb. 

The  Supreme  Court,  on  certiorari  to  quash 
a  Judement  of  the  Court  of  Appeals  om  tlie 
ground  of  the  refusal  by  the  Court  of  Appeals 
to  follow  the  last  previous  ruling  of  the  Supreme 
Court,  will  presume  that  the  Court  of  Appeals, 
undertaking  to  state  the  facta,  stated  all  the 
facts  of  record  on  the  question  in  is8u& 

(Ed.  Note. — ^For  other  cases,  see  Certiorari. 
Cent  Dig.  {  178 ;   Dec.  Dig.  «=>6r>.] 

3.  Evidence  4=9220— Admissions— Silxnoe. 

That  a  defendant  remained  silent  when  a 
clerk  of  codefendant  stated,  in  response  lo  a 
question  asked  by  defendant  as  to  whether  she 
had  a  record  of  a  patient's  case,  that  she  had, 
and  that  the  patient  was  the  teacher  that  defend- 
ant  dropped  iodine  in  her  eye  and  put  it  oat, 
was  not  admissible  as  au  admission  against  de- 
fendant, where  the  clerk  was  not  in  the  actual 
presence  of  defendant  or  the  third  person  hear- 
ing the  conversation,  but  was  on  the  floor  above, 
and  where  the  conversation  was  carried  on  ei- 
ther through  a  speaking  tube  or  up  the  stair- 
way, and  where  codefendant  was  absent,  and 
defendant  could  consider  his  own  interests  m  the 
controversy,  the  rule  being  that  sHence  is  not 
an  admission  where  the  physical  situation  of 
the  parties  did  not  demand  a  denial,  or  the  re- 
lationship of  the  persop  making  the  statement 
relied  on  was  an  employe  of  a  third  person  wito 
might  have  adverse  interests,  or  where  the  state- 
ment was  not  one  called  for,  but  was  purely 
voluntary  and  impertinent,  and  where  the  party 
remaining  silent,  notwithstanding  the  statement 
could  consider  his  own  interests,  and  for  that 
reason  alone  decline  to  reply. 

[Ed.  Note. — For  other  cases,  see  EvldeneeL 
Cent  Dig.  K  771-783;   Dec  Dig.  <8=>2a0.] 

Walker  and  Bond,  JJ.,  dissenting. 


e=>For  otbar  casea  see  same  topic  and  KRr-NtlUBBB  In  aU  Key-Mumbered  DlgesU  and  Indezat 
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In  Banc.    Original  action  in  certiorari  by 

the  State,  on  the  relaUou  of  Flavel  B.  Tif- 
fany and  another,  against  James  Ellison  and 
others.  Judges  of  the  Kansas  City  Court  of 
Appeals,  to  quash  a  Judgment  affirming  a 
Judgment  of  the  circuit  court  In  the  case  of 
Mary  Coffey  against  relators.  Becord  of 
Court  of  Appeals  qnashed. 

For  opinion  of  Conrt  of  Appeals,  see  182 
S.  W.  495. 

Denton  Dunn,  Fred  A.  Boxley,  and  Scar^ 
ritt,  Scarrltt,  Jones  &  Miller,  all  of  Kansas 
City,  for  petitioners.  W.  W.  Williams,  At- 
wood  &  Hill,  and  Park  &  Brown,  all  of  Kan- 
sas City,  for  respondents. 

GRAVES,  J.  Original  action  In  certiorari, 
the  purpose  of  which  is  to  have  qnashed  and 
for  naught  held  the  Judgment  of  the  Kansas 
City  Court  of  Appeals  affirming  a  Judgment 
of  tlie  circuit  conrt  of  Jackson  county  in 
the  case  of  Mary  Coffey  v.  Flavel  B.  Tiffany 
and  Joseph  W.  Howard.  In  the  circuit  court 
the  Judgment  was  originally  for  $10,000,  but, 
for  some  reason  not  made  clear  by  the  record, 
the  plaintiff  voluntarily  remitted  principal 
and  Interest  so  as  to  make  the  Judgment  aft- 
er remittitur  Just  $7,500.  The  appeal  there- 
upon went  to  the  Kansas  City  Court  of  Ap- 
peals. This  Is  one  of  a  series  of  cases  In  cer- 
tiorari pending  In  this  court  about  the  time 
the  case  of  State  ex  rel.  v.  Robertson,  264 
Mo.  eei,  175  S.  W.  610,  was  set  for  hearing. 
As  a  result,  in  the  Robertson  Case,  supra,  we 
were  accommodated  with  a  wealth  of  briefs 
In  an  InMgnlflcant  case,  and  among  these 
were  briefs  and  arguments  from  counsel  in 
the  case  at  bar.  niese,  of  course,  went 
largely  to  the  question  of  the  Jurisdiction 
of  this  court  We  state  this  because  we  have 
In  this  case  extended  briefs  upon  the  same 
question.  The  Court  of  i^peals  affirmed  the 
Judgment  of  the  circuit  court,  and  in  so  doing 
It  is  charged  that  such  court  has  ignored  the 
last  rulings  of  this  court  upon  several  ques- 
tions therein  involved.  These  questions  we 
can  talte,  so  far  as  necessary,  in  proper  or- 
der. The  facts  pertinent  to  each  question 
had  best  be  stated  therewith. 

[1]  L  Since  the  case  of  State  ex  rel.  v. 
Broaddus,  238  Mo.  189,  142  S.  W.  340,  it  has 
been  the  custom  of  counsel  to  attack  that  rul- 
ing at  each  change  in  the  membership  of 
this  court.  The  briefs  upon  the  question  of 
Jurisdiction  in  the  case  at  bar  were  prepar- 
ed at  a  time  when  a  very  vigorous  attack 
was  being  made  upon  the  right  of  this  court 
to  quash  the  record  of  the  Court  of  Appeals 
in  a  case  wherein  their  pronouncement  upon 
a  given  question  of  equity  or  law' was  at 
variance  with  the  last  previous  rulings  of 
this  court.  This  virulent  attack  was  the  oc- 
casion of  bringing  into  prominence  the  very 
small  matter  in  issue  in  case  of  State  ex  rel. 
T.  Robertson,  264  Mo.  671,  175  S.  W.  610. 
In  that  case  the  question  of  the  right  of  this 
court  to  thus  superintend  the  several  Courts 


of  Apjpeals  was  fully,  and  we  trust  finally, 
settled.  With  the  ruling  In  the  Robertson 
Case,  supra,  we  are  satisfied,  and  this  ques- 
tion, as  argued  in  the  briefs  and  oral  argu- 
ments in  the  case  at  bar,  is  ruled  against  the 
respondents.  We  hold,  as  we  did  In  the  Rob- 
ertson Case,  supra,  that  this  court  has  the 
constitutional  authority  to  quash  the  Judg- 
ment of  the  Court  of  Appeals  in  any  case 
wherein  such  Judgment  has  been  the  result 
of  a  refusal  by  such  Court  of  Appeals  to 
follow  the  last  previous  ruling  of  this  court 
upon  any  matter  of  law  or  equity  Involved 
in  such  case.  The  members  of  this  court 
may  differ  and  be  divided  upon  what  we  will 
consider  in  determining  whether  or  not  the 
Court  of  Appeals  has  failed  to  follow  our 
last  previous  rulings,  but  we  are  firmly  fix- 
ed uiKtn  the  question  of  our  constitutional 
authority  to  act,  and,  in  the  Interest  of  har- 
mony and  unanimity  of  opinions  in  this  state, 
It  would  be  almost  criminal  negligence  for 
this  court  to  decline  to  use  the  authority  ex- 
pressly given,  and  perform  the  duty  thus 
Imposed.  We  can  add  nothing  upon  this 
question  to  what  was  said  in  the  Robertson 
Case,  supra,  and  pass  the  question  with  a 
re-affirmance  of  the  doctrine  announced  in 
that  case. 

[2]  IL  In  the  disposition  of  this  case,  as 
I  see  the  law,  it  will  not  be  necessary  to 
tread  upon  any  disputed  ground.  In  other 
words,  we  can  confine  ourselves  to  the  facts 
found  by  the  Court  of  Appeals  in  its  opinion. 
By  this  we  mean  that,  where  the  Court  has 
undertaken  to  state  the  facts,  we  can  pre- 
sume that  it  has  stated  all  the  facts  of  rec- 
ord upon  the  question  in  issue.  This  we  can 
do  because  the  court  is  presumed  to  have 
done  Its  full  duty.  It  may  be  a  violent  pre- 
sumption (In  fact),  and  a  glance  at  the  rec- 
ord In  this  case  has  convinced  us  of  the  vio- 
lence of  the  presumption  In  the  particular 
case,  as  we  shall  point  out  later.  However, 
within  well-defined  legal  rules,  we  are  Jus- 
tified In  saying  that  the  presumption  is  that 
the  Court  of  Appeals  has  fully  stated  the 
facts  upon  the  question  Involved. 

[8]  During  the  course  of  the  trial  the  pro- 
cess server,  who  served  the  summons  upon 
Dr.  Howard,  was  permitted  to  testify  to 
facts,  which  the  trial  court  considered  tanta- 
mount to  an  admission  of  negligence  by  Dr. 
Howard.  This  evidence  was  duly  objected 
to  by  both  defendants.  It  was  excluded  as 
to  Dr.  Tiffany,  and  admitted  as  against  Dr. 
Howard.  The  opinion  thus  describes  the 
facts: 

"She  brought  this  suit  August  18,  1909,  six 
months  after  the  injury.  The  summong  was 
served  by  a  deputy  sheriff  who  was  introduced 
as  a  witness  by  plaintiff,  and  testified  to  what 
occurred  at  defendant's  office  when  Dr.  Howard 
was  served.  Dr.  Tiffany  was  not  in,  and  after 
the  papers  were  served  on  Dr.  Howard  he  and 
the  witness  went  downstairs  (the  ofilces  were 
on  two  floors),  when  Dr.  Howard  called  op- 
stairs  to  the  clerk  who  had  recdved  plaintiff, 
and  asked  if  she  'had  a  record  of  the  Mai 
Coffey  ease.'    The  elerk  answered  that  she  ha< 
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and  that  plaintiff  "was  the  school-teacher  that 
he  dropped  iodine  in  her  eye  and  put  it  out' 
Dr.  Howard,  who  was  standing  by  the  side  of 
witness,  said  nothing.  Kach  defendant  objected 
to  this  testimony  and  the  court  sustained  the 
objection  of  Or.  Tiffany,  but  overruled  that  of 
Dr.  Howard." 

From  the  fact  that  this  finding  of  facts 
does  not  say  that  the  yonng  woman  spoken 
to  was  In  the  view  and  presence  of  Dr.  How- 
ard and  the  process  server,  Mr.  Wofford,  we 
are  Jostifled  In  the  conclusion  that  she  was 
not  in  the  actual  presence  of  either,  at  the 
time.  We  said  that  the  actual  records  In 
case  might  make  it  appear  to  be  a  violent 
presumption  to  say  that  we  would  presume 
that  the  Court  of  Appeals  had  stated  all  the 
facts.  As  demonstrating  that  matter,  and 
for  no  other  purpose,  we  quote  from  the  ac- 
tual evidence  of  the  process  server : 

"Q.  Tou  went  up  there  to  serve  the  writ  at 
Dr.  Tiffany's  office?  A.  Yes,  sir.  Q.  Who 
did  you  see  there?  A.  Dr.  Howard,  at  the  first. 
Dr.  Tiffany  was  not  there.  Q.  Dr.  Tiffany  was 
not  there  the  first  time?  A.  No.  Q.  What  did 
you  say  to  Dr.  Howard,  or  what  did  you  give 
him,  if  anything?  A.  I  served  the  petition  and 
the  writ  attacheid.  Q.  Who  else  was  there?  A. 
Some  young  woman,  acting  as  an  ofBce  girl,  or 
typewriter,  or  something,  or  bookkeeper.  Q. 
Do  you  know  her  name?  A.  I  heard  Dr.  How- 
ard call  it  It  seems  to  me.  'Rose,'  'Miss  Rose' ; 
referred  to  her  as  'Miss  Rose.'  Q.  Miss  Rose 
McAUen?  A.  I  don't  believe  I  heard  him  say 
'Miss  McAllen,'  but  'Miss  Rose.'  Q.  Did  yon 
give  Dr.  Howard  a  copy  of  this  summons  and 
the  petition?  A.  I  did.  Q.  What,  if  anything, 
did  he  say  when  yon  gave  it  to  hiia? 

"Mr.  Scarritt:  We  object  on  behalf  of  Dr. 
Tiffany,  as  secondary  evidence,  as  hearsay,  and 
not  as  tending  to  sustain  any  of  the  issues  rais- 
ml  by  the  pleadings,  and  irrelevant  and  immate- 
rial. 

"The  Court:  The  objection,  so  far  as  Dr.  Tif- 
fany is  concerned,  will  be  sustained.  (To  which 
ruling  of  the  court  the  plaintiff  at  the  time 
excepted  and  still  excepts.) 

"Mr.  Scarritt:  We  make  the  same  objection 
on  behalf  of  the  defendant  Dr.  Howard. 

"The  Court :  Objection  overruled.  (To  which 
ruling  of  the  court  the  defendant  at  the  time  ex- 
cepted and  still  excepts.) 

"A.  He  didn't  say  anything  to  me.  Q.  Did 
be  say  anything  to  anybody  else?  A.  Not  at 
that  time.  After  we  started  to  go  downstairs 
he,  the  doctor,  either  called  the  young  lady  or 
spoke — 

"Mr.  Scarritt  (interrupting):  Same  objection 
to  this  conversation  that  is  now  in  process  of 
being  made  on  behalf  of  Dr.  Tiffany  that  we 
made  before. 

"The  Court :  The  same  ruling  as  before.  (To 
which  ruling  of  the  court  the  plaintiff  at  the 
time  excepted  and  still  excepts.) 

"Mr.  Scarritt:  We  make  the  same  objection 
on  behalf  of  the  defendant  Dr.  Howard. 

"The  Court:  Same  ruling  as  before  as  to  Dr. 
Howard.  (To  which  action  and  ruling  of  the 
court  the  defendant  at  the  time  excepted  and 
still  excepts.) 

"A.  (continuing) :  After  we  started  down- 
Ktairs,  he  either  called  to  her  up  the  stairway  or 
through  a  spealung  tube,  and  asked  her  if  she 
bad  any  record  of  the  Mary  Coffey  case,  and— 
Shall  I  go  ahead?    Q.  What  did  she  say  to  him? 

"Mr.  Scarritt:  We  object  on  behalf  of  the 
defendant  Dr.  Tiffany,  as  being  secondary  evi- 
dence, and  a  declaration  not  made  by  the  de- 
fendants or  either  of  them,  or  by  any  one  having 
any  personal  knowledge  of  the  transaction  re- 
ferred to;  it  calls  for  a  statement  that  was 
impertinent,  under  the  circumBtances,  and  it  de- 


serves no  notice — that  is,  on  behalf  of  Dr.  l^f- 
fany. 

"The  Court:  It  may  be  understood  you  will 
renew  your  objections  to  all  of  this  testimony, 
and  that  I  wiU  make  the  same  mling  without 
you  doing  so. 

"Mr.  Scarritt:  This  is  a  fuller  objection.  It 
is  calling  for  a  different  conversation  than  the 
former  question.  That  is  the  reason  we  make 
the  objection  now.  It  is  calling  for  a  statement, 
as  I  understand  it,  through  a  speaking  tube. 

"(Question  read.) 

"The  Court :   Where  was  Dr.  Howard? 

"The  Witness:    Standing  on  the  steps. 

"The  C!oart:  Did  you  see  him? 

"The  Witness:  Yes;  I  was  right  alongside  of 
him. 

"The  Court:  Did  yon  bear  her  answer? 

"The  Witness:  Yes. 

"The  Court:  Objection  overruled.  (To  which 
ruling  of  the  court  the  defendants  at  the  time 
excepted  and  still  except.) 

"A.  He  asked  her  if  she  had  a  record  of  the 
Mary  Coffev  case.  She  said  she  bad ;  that  that 
was  the  school-teacher  that  he  dropped  iodine 
in  her  eye  and  pnt  it  out" 

It  wlU  be  noted  that  the  process  server  was 
not  definite  whether  the  alleged  conversatton 
was  held  by  talking  to  the  girl  np  the  stair- 
way or  through  a  speaking  tube.  The 
"speaking  tube"  portion  of  the  facts  Is  omit- 
ted by  the  Court  of  Appeals,  and  in  a  close 
case  might  be  of  much  Importance,  but,  with 
the  view  that  we  have  of  the  disclosed  facts 
In  the  opinion,  it  Is  not  so  material  In  the  in- 
stant case.  We  hare  already  said  we  can 
presume  that  the  court  found  all  the  facts  in 
Its  opinion,  and  from  that  finding,  as  it  does 
not  specifically  appear  that  the  girl  was  in 
the  actual  presence  of  Dr.  Howard  and  the 
process  server,  we  wUl  take  it  as  a  fact  that 
she  was  not  The  facts  found  show  the  girl 
to  have  been  in  the  office,  and  they  do  not 
show  her  to  have  changed  positions  after  the 
service  of  process  and  this  alleged  conversa- 
tion. By  the  facts  found,  the  girl  being  In 
the  office,  and  the  alleged  conversation  being 
on  the  stairway,  the  girl  could  not  well  have 
been  In  the  actual  presence  of  either  Or. 
Howard  or  the  process  server.  Of  course, 
the  actual  testimony  of  the  witness  makes 
this  point  clearer.  This  testimony,  however, 
we  have  dted  for  lUustratlon  rather  tluw 
use. 

We  start  then  with  the  proposition  that  It 
does  not  appear  from  the  facts  found  in  the 
opinion  that  the  girl,  who  made  the  statement 
sought  to  be  fastened  uiran  Or.  Howard,  as 
an  admission,  was  in  the  actual  presence  of 
either  Or.  Howard  and  the  process  server, 
Wofford,  at  the  time.  This  is  material  in 
measuring  the  duty  of  Dr.  Howard  as  to  a 
denial  of  this  voluntary  statement  of  the  glrL 
The  question  asked  by  Dr.  Howard  did  not 
call  for  such  an  answer,  and  hence  we  say 
that  the  statement  charged  to  the  girl  (and 
denied  by  her)  was  purely  voluntary,  and  In 
no  way  called  for  by  the  question.  Dr.  How- 
ard only  asked  if  the  girl  In  Tiffany's  office 
bad  a  record  of  the  case.  It  should  be  borne 
in  mind  that  Dr.  Howard  was  only  treating 
this  patient  for  Dr.  Tiffany,  In  bis  absence ; 
in  other  words,  that  she  was.  Dr.  TUTany's 
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patient,  and  t)ie  history  of  the  case  had  been 
preserved  by  Dr.  Tiffany's  office  glrL  In 
other  portiona  of  tbe  opinion  It  appears  that 
this  office  girl  arranged  with  plaintiff  for  Dr. 
Tiffany,  as  Dr.  Tiffany's  patient  Vide  plain- 
tiff's statement  of  the  arrangement  made 
over  the  telephone  as  found  In  the  opinion. 

Under  these  facts  the  questions  are:  (1) 
Was  there  error  in  the  admission  of  this  tes- 
ttmooy  as  tending  to  show  that  Dr.  Howard 
admitted  his  negligence?  And  (2)  was  such 
ruling  TlolatlTe  of  pi-eviously  pronounced  doc- 
trines of  this  court  upon  like  or  similar  ques- 
tions? We  have  no  hesitancy  in  saying  that 
the  admission  of  this  evidence  was  error,  nor 
have  we  any  doubt  that  its  admission  con- 
travenes the  announced  law  by  this  court,  as 
well  as  other  courts.  Under  the  facts  and 
rules  of  law,  Dr.  Howard  was  under  no  obli- 
gations to  engage  (at  long  range  and  with 
party  oat  of  bis  sight  and  presence)  in  a  dis- 
pute with  the  girl  over  a  voluntary  statement 
of  hers,  and  one  wholly  Irresponsive  to  the 
question  asked.  She  was  not  asked  what  the 
record  would  show,  but  merely  If  she  had 
kept  a  record.  The  Court  of  Appeals  gets 
mixed  upon  the  matter.  They  quote  from  the 
evidence  and  say  that  Dr.  Howard  asked  -the 
girl  tf  she  "had  a  record  of  tbe  Mary  Coffey 
case."  This  is  the  question  that  tbe  Court 
of  Appeals  says  he  asked  and  this  is  borne 
out  by  the  actual  record.  In  undertaking  to 
reason  out  a  duty  upon  the  part  of  Dr.  How- 
ard to  deny  this  voluntary  statement  of  the 
girl,  that  learned  court  later  on  says : 

"The  question  asked  by  Dr.  Hownrd  called  for 
information  kept  by  her  in  the  course  of  her  em- 
ployment for  the  benefit  and  future  use  of  her 
employera,  and  her  answer  was  in  direct  re- 
sponse to  that  question." 

Here  the  argument  of  the  court  misstates 
the  facts  It  had  previously  found,  and  upon 
this  misstatement  of  the  facts  the  competen- 
cy of  this  evidence  Is  made  to  turn.  Howard 
at  no  time  asked  for  the  contents  of  tbe  rec- 
ord, and  his  question  in  no  way  called  for 
any  such  reply. 

We  do  not  dmy  the  rule  that  under  given 
circumstances  an  admission  may  be  implied 
from  silence,  but  what  we  do  say  is  that  no 
court  has  gone  so  far  as  to  hold  that  a  man 
must  deny  a  mere  voluntary  statement  made 
by  a  party  out  of  his  presence,  when  to  deny 
it  would  require  him  to  burl  his  denial  to  a 
woman  out  of  bis  presence  and  in  the  employ 
of  a  codefendant,  and,  further,  when  he 
would  be  required  to  hurl  his  denial  up  a 
stairway.  In  State  v.  Hamilton,  66  Mo.  loc. 
dt  522,  It  Is  said : 

"It  is  not  in  all  instances  where  declarations 
are  made  in  the  presence  and  hearing  of  a  per- 
son that  those  declarations  can  be  given  in  evi- 
dence against  him;  they  frequently  call  for  no 
reply,  and  sometimes  they  are  impertinent  and 
deserve  no  notice." 

In  State  v.  Young,  90  Mo.  loc.  dt.  674,  12 
S.  W.  879,  one  Craft  said  to  Wilson,  tbe  mar- 
shal having  Young,  the  defendant,  In  custody, 
in  the  presence  of  Young : 


"You  have  got  your  right  man;  you  don't 
have  to  go  any  farther  to  get  him.' 

The  evidence  was  held  Incompetent,  and, 
among  other  things,  the  court  said : 

"The  defendant  had  the  right,  therefore,  to 
treat  the  remark  of  Craft  as  a  mere  imperti- 
nence, and  best  answered  by  silence." 

So  In  the  case  at  bar.  The  girl  was  not 
in  the  presence  of  Howard,  and  he  was  in  no 
position  to  enter  into  any  controversy  with 
her.  Her  remark  was  a  mere  voluntary  one, 
not  called  for  by  the  question  asked,  and 
above  all  was  made  by  the  employ^  of  his 
codefendant  It  amounted  to  a  charge  of 
criminal  negligence,  it  is  true,  but  because 
Dr.  Howard,  situated  as  he  was,  chose  to 
treat  such  a  charge,  coming  from  that  partic- 
ular source,  with  silent  contempt,  should  not 
permit  such  remarks  to  go  in  as  evidence  of 
an  admission  of  g^llt. 

In  State  v.  Young,  supra,  this  court  has 
cited  with  approval  the  case  of  CMumon- 
wealth  V.  Keuney,  12  Mete.  (Mass.)  235,  46 
Am.  Dec.  672.  In  that  case  Chief  Justice 
Shaw  with  his  usually  analytical  mind  thus 
states  the  rule: 

"If  a  statement  is  made  in  the  hearing  of  an- 
other, in  regard  to  facts  affecting  his  rights, 
and  he  makes  a  reply  wholly  or  partially  ad- 
mitting their  truth,  then  the  declaration  and  the 
reply  are  both  admissible;  the  reply,  because  it 
is  the  act  of  the  party,  who  will  not  be  presumed 
to  admit  anything  affecting  his  own  interest,  or 
his  own  rights,  unless  compelled  to  do  it  by  the 
force  of  truth;  and  the  declaration,  because  it 
may  give  meaning  and  effect  to  the  reply.  In 
Rome  cases,  where  a  similar  declaration  is  made 
in  one's  hearing,  and  he  makes  no  reply,  it  may 
be  a  tacit  admission  of  the  facts.  But  this 
depends  on  two  facts:  First  whether  he  hears 
and  understands  the  statement  and  compre- 
hends its  bearing;  and,  secondly,  whether  the 
truth  of  the  facts  embraced  in  the  statement  is 
within  his  own  knowledge  or  not  whether  he  is 
in  such  a  situation  that  he  is  at  liberty  to  make 
any  reply,  and  whether  the  statement  b  made 
under  such  drcumstances,  and  by  such  persons, 
as  naturally  to  call  for  a  reply,  if  he  did  not  in- 
tend to  admit  it  If  made  in  the  course  of  any 
judicial  hearing,  he  could  not  interfere  and  deny 
the  statement;  it  would  be  to  charge  the  wit- 
ness with  perjury,  and  alike  inconsistent  with 
decorum  and  the  rules  of  law.  So,  if  the  matter 
it  of  tomething  not  within  hit  knowledge;  if  the 
itatemcnt  it  made  hy  a  stranger,  whom  he  it 
not  called  on  to  notice;  or  if  he  is  restrained 
by  fear,  6j/  doubts  of  his  rights,  hy  a  belief  that 
hit  security  wUl  fie  best  promoted  by  his  si- 
lence, then  no  inference  of  assent  can  be  drawn 
from  that  silence." 

This  approved  rule  by  this  court  contains 
several  ideas  of  Importance  her&  It  shows 
that  a  person  Is  not  always  called  upon  to 
speak.  First,  If  the  party  making  the  state- 
ment is  a  stranger,  he  is  not  called  upon  to 
reply.  Tbe  word  "stranger,"  as  here  used, 
has  reference  to  a  party  other  than  a  party 
to  the  suit  or  controversy.  There  Is  also  the 
further  Idea  that  the  party  need  not  act  if  he 
thinks  his  security  will  be  best  subserved  by 
sUence.  In  other  words,  the  question  of 
whether  a  person  is  called  upon  to  make  a 
reply  Is  wholly  dejiendent  upon  the  circum- 
stances, and  we  reiterate  that  this  court  and 
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DO  other  conrt  has  ever  held  that  it  was  re- 1 
quired  of  a  person  charged  with  an  act  to 
answer  a  volnntary  statement  of  the  employe 
of  a  codefendant,  when  such  employ^  was 
not  even  in  the  presence  of  the  party,  and 
when  to  reply  he  would  have  to  hurl  his  re- 
ply up  a  stairway  to  a  woman  in  the  office  of 
a  codefendant,  whose  interest  might  be  di- 
verse to  him.  In  State  v.  Glahn,  97  Mo.  loc. 
cit.  694,  11  S.  W.  264,  it  is  said : 

"The  statement  of  the  witness  Lon  Wheeler, 
that  he  thought  the  man  could  be  fonnd  in  the 
field  who  committed  the  murder,  should  be  ex- 
cluded. It  is  true  this  statement  wag  made  in 
the  presence  of  defendant,  but  it  was  not  such  a 
statement  as  called  for  action  or  reply  on  the 
part  of  defendant  Silence  did  not,  flierefore, 
amount  to  an  admission.    1  GreenL  Ev.  S  197. 

We  dte  this  because  it  approves  the  rule 
stated  in  an  older  volume  of  Greenleaf  on 
Evidence.  It  approves  that  rule,  and  makes 
it  the  rule  of  this  court  Section  197  of 
volume  1  (14tb  Ed.)  of  Greenleaf  on  Elvldence, 
so  far  as  material,  reads : 

"Silence  and  Acquieacence. — Admissions  may 
also  be  implied  from  the  acquiescence  of  the  par- 
ty. But  acquiescence,  to  have  the  effect  of  an 
admission,  must  exhibit  some  act  of  the  mind, 
and  amount  to  voluntary  demeanor  or  conduct 
of  the  party.  And  whether  it  is  acquiescence  in 
the  conduct  or  in  the  language  of  others,  it  must 
plainly  appear  that  such  conduct  was  fully 
known,  or  the  language  fully  understood  by  the 
party,  before  any  inference  can  be  drawn  from 
this  passiveness  or  silence,  (b)  The  circum- 
stances, too,  must  be  not  only  such  as  afforded 
him  an  opportunity  to  act  or  to  speak,  bat  also 
as  would  properly  and  naturally  call  for  some 
action  or  reply  from  men  similarly  situated." 

This  rule  emphasizes  the  matter  of  the  cir- 
cumstances of  the  alleged  statement  This 
is  one  of  the  crucial  questions  in  this  case: 
Were  there  circumstances  such  as  to  call  for 
a  reply?  We  have  outlined  and  the  Ckturt  of 
Appeals  have  outlined  them.  The  Ck)urt  of 
Appeals  wholly  disregarded  this  rule  as  to 
the  surrounding  drcumstauces,  when  they 
held  that  Dr.  Howard  had  to  herald  up  a 
stairway  a  reply  to  a  voluntary  statement 
made  by  the  employ^  of  a  codefendant,  and 
especially  the  rule  which  allows  to  such  a 
person  to  consider  his  own  personal  security 
in  refusing  to  make  a  reply.  In  one  of  plain- 
tiff's briefs  in  the  case,  it  is  stated  that  Dr. 
Howard  stated  in  evidence  that  he  used 
"dionln"  in  plaintiff's  eye,  and  that  "dlonln" 
would  produce  congestion.  If  the  girl  did 
answer  down  the  stairway,  it  may  have  been 
that  Dr.  Howard  understood  her  to  say 
"dionin"  and  not  "iodine,''  as  the  process 
server  claims  to  have  understood  it  We 
mention  this  only  as  a  circumstance  in  the 
case,  which  circumstances  should  be  consider- 
ed with  others  before  a  conrt  should  permit 
such  evidence  to  stand  as  tending  to  show  an 
admission  of  negligence.  The  opinion  shows 
that  the  very  record  book  of  which  Dr.  How- 
ard made  inquiry  was  put  in  evidence,  and 
that  it  corroborated  Dr.  Howard  as  to  the 
drugs  used.  ' 

Our  learned  Brothers  of  the  Court  of  Ap- 
I)eals  failed  to  follow  the  rule  approved  by 


this  conrt  in  the  cases  snpra,  wben  they  said 
that  this  evidence  was  comiietent  under  the 
clicnmstaDces  and  facts  whldi  they  have  set 
out  in  the  opinion.  In  the  very  early  case 
of  Phillips  V.  Towler's  Administrators,  23  Mo. 
loc.  cit.  403,  we  recognized  the  extreme  dan- 
ger in  admitting  such  testimony  as  was  ad- 
mitted in  this  case.    In  that  case  we  said: 

"The  court  erred  also  in  allowing  Uie  remarks 
of  Robert  Towler,  made  in  the  presence  of  the 
intestate,  to  go  to  the  jury.  They  were  to  the 
effect  that  'the  girl  had  burned  plaintiff's  stable, 
and  confessed  it.'  The  intestate,  it  seems,  made 
no  reply,  and  this  was  received  as  an  admissun 
of  the  fact  on  his  part,  implied  from  his  suppos- 
ed acquiescence  in  what  was  thus  said  in  his 
hearing.  In  regard  to  these  admissions,  infers 
red  from  acquiescence  in  the  verbal  statements 
of  others,  on  the  maxim  'Qui  tacet  consentire 
videtur,'  it  has  been  most  justly  remarked  that 
nothing  can  be  more  dangerous  than  this  kind  of 
evidence,  and  that  it  ought  always  to  be  received 
with  caution,  and  never  admitted  at  all  unless 
the  statements  be  of  that  kind  that  naturally  call 
for  contradiction — some  assertion  made  to  the 
party  with  resi>ect  to  his  rights,  which  by  his  si- 
lence he  acquiesces  in.  Moore  v.  Smith,  14  Serg. 
&  K.  392.  A  dittinotion  w  taken  between  decla- 
rations made  iy  a  party  interested  and  a  itran- 
get;  and  it  has  been  determined  that,  while  tchat 
one  party  declares  to  the  other,  icithout  con- 
tradiction, is  admissible  evidence,  tchat  is  said 
by  a  third  person  may  not  be  so.  Child  v.  Grace, 
2  Car.  &  Payne,  193.  And  we  are  also  told  that 
the  silence  of  the  party,  even  when  the  declara- 
tions are  addressed  to  himself,  is  worth  very  lit- 
tle as  evidence,  when  the  party  has  no  means  of 
knowing  the  truth  or  falsehood  of  the  statement. 
Hayslep  v.  Gymer,  1  Ad.  &  El.  162-165.  The 
allowance  of  the  proof  here  was  palpably 
wrong." 

We  have  underlined  one  clause  peculiarly 
applicable.  The  courts  draw  the  distinction, 
under  the  circumstances  of  the  case,  as  be- 
tween statements  made  by  parties  interested 
and  strangers.  If  John  Jones  had  a  claim 
against  me,  and  in  a  statement  openly  said 
I  owed  him  for  certain  reasons,  and  I  de- 
clined to  make  any  reply,  that  la  one  case. 
But  If  some  third  person,  harlng  no  coa- 
nection  whatever  with  John  Jones,  said  to 
me,  "Ton  owe  John  Jones  for  certain  rea- 
SOT18,"  that  is  another  ease.  Between  the 
two  the  books  generally,  and  the  cases  In 
this  state,  draw  a  distinction.  It  la  an  im- 
pertinence for  one  not  interested  to  tell  me 
that  I  am  liable  to  John  Jones.  Su<^  im- 
pertinence requires,  under  our  rules,  no 
answer.  It  Is  likewise  Just  as  mudi  of  an 
impertinence  for  a  stranger  to  the  contro- 
versy to  say  to  me,  "You  owe  J<An  Jones  by 
reason  of  your  negligence."  There  can  be 
no  distinction  drawn  between  the  two  sup- 
posed cases.  All  considered,  there  are  not 
less  than  two  and  perhaps  three  expressed 
rulings  of  this  court  set  at  naught  by  the 
ruling  of  the  Court  of  Appeals  in  this  case. 
These  we  have  tried  to  outline,  supra,  thus: 
(1)  The  physical  situation  of  the  parties  did 
not  demand  a  denial ;  (2)  the  relationship  of 
the  girl  to  the  codefendant,  who  might  have 
adverse  interests,  did  not  demand  a  denial ; 
(3)  the  statement,  if  made  (a  matter  we  se- 
riously doubt),  was  (xoe  not  called  for  by  the 
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qnestlaD,  and  was  therefore  purely  voluntary, 
and  in  the  highest  degree  an  impertinence; 
(4)  Dr.  Howard,  even  if  in  a  physical  situa- 
tion where  a  protest  might  seem  to  be  ex- 
pected, still  had  the  right  to  consider  his 
own  interests  in  the  controyersy,  and  for 
that  reason  alone  decline  to  reply.  All  these 
doctrines  are  recognized  by  this  court,  and 
all  are  ignored  l>y  the  ruling  of  the  Court  of 
Appeals  in  this  case.  Thus  in  the  very  re- 
cent and  most  excellent  work,  1  R.  C.  L.  p. 
478,  it  is  said: 

"Intimately  connected  with  admissions  that 
are  implied  by  the  acts  or  conduct  of  the  party 
are  admissiona  by  silence  or  acquiescence.  If  a 
statement  is  made  in  the  hearing  of  anotlier,  in 
regard  to  facts  affecting  his  rights,  and  he  makes 
no  reply,  it  may  be  a  tacit  admission  of  the  facts 
stated,  depending  upon  whether  be  hears  and  un- 
derstands the  statement,  and  comprehends  its 
bearing,  whether  the  truth  of  the  facts  embraced 
in  the  statement  is  within  his  own  knowledge, 
whether  th«  eiroumttancet  are  tuoh  a«  to  af- 
ford him  an  opportvnity  to  act  and  tpeak  freely, 
and  whether  the  statement  ie  made  under  ruch 
eircumttanoet  and  by  luch  periont  aa  n^iturally 
to  call  for  a  reply  if  he  did  not  interid  to  admit 
it.  So,  if  the  matter  is  of  sometliing  not  within 
bis  knowledge,  or  if  the  »tatement  ia  made  hy  a 
ttranger  icAom  he  i$  not  caUed  on  to  notice,  or  if 
he  it  restrained  by  fear,  iy  doubts  of  his  rights, 
or  by  the  belief  that  his  security  toUl  be  best 
promoted  by  his  sHenoe,  then  no  inference  of  as- 
sent can  be  drawn  from  silence." 

Bear  to  mind  that  a  stranger,  as  used  In 
all  these  rules,  means  one  not  a  party  to 
the  suit  or  controversy.  Bear  in  mind  that 
the  circumstances  surrounding  the  parties 
are  material.  Bear  in  mind  that  he  can  re- 
fuse to  reply,  because  be  may  deem  his  se- 
curity to  be  best  subserved  by  silence.  In 
either  of  such  instances  no  inference  of  as- 
sent can  be  drawn  from  a  failure  to  reply. 
The  case  at  bar  Is  stronger.  The  physical 
situation  of  the  girl  and  Dr.  Howard  was 
not  such  as  to  call  for  a  reply.  The  voluntary 
statement  would  justify  silence  upon  the 
ground  of  self  security.  The  relationship  of 
the  girl  to  a  codefendant  with  apparent  ad- 
verse Interests  would  prompt  silence.  These 
doctrines  of  law  are  recognized  by  the  rulings 
of  this  court,  as  we  liave  pointed  out  They 
were  ignored  by  our  learned  brothers  of 
the  benctL  It  requires  no  "gray  mul«"  case. 
It  is  only  necessary  for  as  to  find  that  the 
general  doctrines  of  law  or  equity  as  an- 
nounced by  this  court  upon  similar  questions 
have  been  contravened. 

In  fact,  under  the  weight  of  general  author- 
ity, evidence  of  this  character  is  considered 
to  be  so  weak  in  probative  force  that  it  is 
rarely  ever  admitted.  The  circumstances 
must  point  very  clearly  to  the  necessity  for 
reply,  before  It  can  be  admitted  at  all.  The 
books  look  upon  it  (admissicm  by  his  silence) 
as  the  weakest  of  all  evidence  in  probative 
force,  but  yet  as  most  dangerous  to  a  de- 
fendant in  the  trial.  That  the  verdict  in  this 
case  could  not  have  been  obtained  without 
this  prejudicial  evidence  I  have  little  doubt 
That  the  unlettered  (scientifically  speaking) 
process   server   misunderstood   "iodine"   for 


"dionin"  I  have  little  doubt.  If  the  talk  took 
place  at  all.  All  the  drcumstances  of  the 
case  point  tliat  way.  However,  these  last  few 
lines  are  beside  the  question,  and  only  serve 
to  show  that  even  strict  legal  rules  may  at 
least  sometimes  work  out  righteous  results. 
For  the  reasons  aforesaid,  the  judgment  of 
the  Court  of  Appeals  should  be  quashed, 

III.  It  is  urged  with  much  force  that  the 
facta  found  fail  to  show  any  causal  connection 
between  the  injury  proven  and  the  acts  of  the 
defendants  or  either  of  them.  There  is 
much  substance  in  the  contention,  and  if  we 
liad  in  the  Court  of  Appeals  opinion  all  of  the 
facts  upon  the  issue  I  would  feel  constrain- 
ed to  discuss  it,  notwithstanding  our  ruling  in 
paragraph  2,  supra.  That  ruling  disposes  of 
the  judgment  of  the  Court  of  Appeals,  and 
leaves  the  case  so  that  such  court  will  liave 
to  award  a  new  trial  nisi,  and  this  coupled 
with  the  further  fact  that  on  such  new  trial 
further  evidence  connecting  the  acts  of  the 
defendants  with  the  injury  may  be  introduc- 
ed, we  personally  prefer  not  to  give  expres- 
sion to  our  view  upon  the  recited  facts  In 
the  opinion  upon  that  question.  In  this  case 
we  are  confining  ourselves  to  the  facts  stated 
iu  the  opinion,  although  we  have  read  the 
whole  record,  and  have  our  own  impressions 
as  to  the  facts  therein. 

Let  the  record  of  the  Court  of  Appeals  be 
quashed.    It  is  so  ordered. 

WOODSON,  C.  J.,  and  PARIS  and  BLAIR, 
JJ.,  concur.  WALEEB,  J.,  dissents  in  opin- 
ion filed.  BOND,  J.,  dissents,  because  he 
thinks  this  court  without  jurisdiction.  BE- 
VELLB,  J.,  not  sitting. 

WALKER,  3.  I  do  not  Concur  in  the  ma- 
jority opinion.  The  limiting  of  the  review  of 
this  case  in  the  majority  opinion  to  an  exam- 
ination of  the  opinion  of  the  Court  of  Appeals 
is  in  accord  with  the  qualified  power  granted 
by  certiorari  to  the  Supreme  Court  under 
the  Constitution  (article  6,  {  6,  amendment 
of  1884)  to  supervise  the  rulings  of  8n<^ 
courts  and  is  not  subject  to  objection.  The 
field  of  operation  of  the  writ  under  the  power 
granted  by  the  Coastitution  is  much  more 
limited  than  at  common  law.  This  court 
would  have  no  power  to  quash  a  judgment  of 
a  Court  of  Appeals  on  account  of  its  non- 
conformity with  our  last  previous  ruling,  if 
it  were  not  for  the  constitutional  provision 
which  authorises  a  review  only  under  the 
conditions  therein  prescribed.  The  sole 
source  of  the  Supreme  Court's  power  in  this 
regard  being  in  the  provision  of  the  Constitu- 
tion referred  to,  and  same  relating  only  in 
any  given  case  to  the  judgment  of  the  par- 
ticular Court  of  Appeals,  we  must  look  to  the 
<%>inlon  of  said  court  upon  which  the  judg- 
ment is  based,  and  which  of  necessity  con- 
tains the  rulings  and  the  reasons  tot  the 
rendlti<»i  at  the  judgment,  to  determine 
whether  cause  exists  for  the  issuance  of  the 
writ     To  extend  our  examination  further 
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would  be  to  question  the  Integrity  of  the 
Judgment  of  the  Court  of  Appeals,  the  ap- 
pellate Jurisdiction  of  which,  except  as  to 
the  question  of  excess,  la  complete  In  the 
class  of  cases  to  which  the  one  under  review 
belongs.  More  than  this,  It  would  constitute 
an  usurpation  of  appellate  Jurisdiction  by  the 
Supreme  Court  ptoperls  belonging  to  the 
Courts  of  Appeals,  and  render  them  Interme- 
diate courts  of  review,  Instead  of  tribunals 
of  final  Jurisdiction  within  the  meaning  of 
the  Constitution.  As  we  have  Indicated,  the 
review  In  the  case  at  bar  In  the  majority 
opinion  being  confined  to  proper  constitution- 
al limits,  other  matters  may  appropriately 
engross  our  atteirion. 

It  is  urged  that  the  office  attendant  was 
not  personally  present  when  she  made  the 
damaging  statement  to  Dr.  Howard  in  re- 
sponse to  his  inquiry,  to  which  he  made  no 
reply;  that  she  was  not  bis  employ^,  but 
that  of  his  codefendant,  ,Dr.  TUFany;  that 
her  statement  was  not  In  response  to  Dr. 
Howard's  inquiry,  and  hence  was  a  mere  Im- 
pertinence; and  that  he  was  not  called 
upon  to  reply  thereto.  In  view  of  all  of 
which  it  is  held  that  the  ruling  of  the  Court 
of  Appeals  In  approving  the  admission  of 
testimony  in  regard  to  this  matter  was  error, 
and  authorizes  a  review  by  this  court  of  the 
opinion  of  said  court,  provided,  of  course,  its 
opinion  is  not  In  accord  with  the  last  pre- 
vious ruUng  of  this  court  on  the  subject  Visu- 
al and  immediate  physical  presence  is  not  nec- 
essary to  authorize  the  application  of  the  rule 
which  renders  testimony  in  regard  to  a  damag- 
ing statement  competent,  and  construes  sil- 
ence under  a  proper  statement  of  facta,  to  be 
an  admission  of  the  truth  of  such  statement. 

So  far  as  the  matter  of  personal  presence 
is  concerned,  proximity  within  a  distance 
sufficient  to  permit  the  hearing  and  under- 
standing of  what  is  said  la  all  that  la  re- 
quired. The  person  making  the  statement, 
therefore,  should  be  so  situated  that  the 
<»ie  In  whose  hearing  it  was  made  and  whose 
duty  it  may  be  to  reply  to  same  may  be  en- 
abled to  hear  and  understand  the  statement 
and  thus  comprehend  its  meaning.  It  is  not 
contended  that  Dr.  Howard  did  not  hear  and 
understand  the  statement  If  this  foct  were 
not  conceded,  the  circumstances  would  Justi- 
fy no  other  conclusion.  He  made  the  inquiry 
in  regard  to  the  case  he  had  treated  and  of 
which  she  had  kept  the  record.  She  heard 
and  understood  blm,  because  she  replied 
thereto,  designating  the  patient  That  he 
beard  and  understood  her  is  evident  from  the 
testimony  of  the  deputy  sheriff,  who  was  In 
bis  immediate  presence  when  tiie  reply  was 
made,  and  who  not  only  heard,  but  compre- 
hended, what  she  said.  In  the  face  of  these 
facts,  what  did  It  matter  whether  the  attend- 
ant was  within  the  sight  and  touch  of  Dr. 
Howard  when  she  made  the  statement  or  in 
Dr.  Tlifany's  office  in  another  room?  The 
cases  may  be  examined  In  vain  for  an  author- 


ity holding  that  a  damaging  statement  of  the 
character  here  under  consideration  Is  not  ad- 
missible, because  not  made  in  the  Immediate 
presence  of  one  whose  duty  it  may  have  been 
to  deny  the  same.  This  is  true  because,  as 
we  have  stated,  hearing  and  understanding 
are  the  tests  of  admissibility  and  not  mere 
proximity. 

The  fact  that  the  office  assistant  was  not 
an  employe  of  Dr.  Howard,  but  of  his  code- 
fendant, is  urged  in  the  majority  opinion  as 
a  reason  why  he  was  not  required  to  deny 
her  statement  The  rule  regulating  the  ad- 
mission of  evidence  of  the  character  here  un- 
der consideration  does  not  in  reason,  and 
should  not  require  that  the  person  making 
the  damaging  statement  shall  bear  any  rela- 
tion to  the  person  whose  duty  It  may  bare 
been  to  deny  the  statement  to  avoid  the 
implication  which  the  law  permits  that  si- 
lence indicates  acquiescence.  The  test  of  ad- 
missibility is  not  the  relation  of  the  parties, 
although  this  may  and  often  does  afford  op- 
I)ortunltie8  for  an  understanding  of  the  mat- 
ter not  otherwise  obtainable;  but  'did  the 
person  making  the  statement  irrespective  of 
any  relation,  have  such  a  knowledge  of  the 
subject  as  to  enable  him  or  her  to  speak  un- 
derstandingly  in  regard  thereto.  Let  it  be 
conceded  that  the  office  assistant  was  the 
employe  of  Dr.  Tiffany.  Dr.  Howard,  on  ac- 
count of  his  professional  relation,  must  have 
had  a  general  knowledge  of  the  case  con- 
cerning which  he  made  the  inquiry.  She 
must  have  had  a  particular  knowledge  of 
same,  on  account  of  her  custody  and  keeping 
of  the  records  of  the  office.  Her  knowledge 
and  understanding  of  the  matter,  therefore, 
could  in  no  wise  have  been  different  or  more 
complete  had  she  been  In  his  employ  Instead 
of  that  of  Dr.  Tiffany.  In  addition,  the  in- 
quiry made  by  Dr.  Howard  Is,  in  itself,  proof 
of  her  possession  of  such  information  in  re- 
gard to  the  case  as  to  render  testimony  con- 
cerning the  statement,  as  preliminary  to 
showing  his  silence,  clearly  admissible.  If 
she  did  not  possess  this  knowledge,  for  what 
purpose  was  the  inquiry  made,  espedally  in 
view  of  the  doctor's  general  knowledge  of 
same  and  his  connection  therewith? 

The  spedflc  inquiry  which  evoked  the 
statement  around  which  this  controversy  cen- 
ters was  made  by  Dr.  Howard  to  the  office 
assistant  in  his  asking  her  "if  she  had  the 
record  In  the  Mnry  Coffey  case."  She  re- 
plied "that  she  had,  and  that  the  patient  was 
the  school-teacher  tbat  he  had  dropped  Iodine 
in  her  eye  and  put  It  out."  It  is  announced 
in  the  majority  opinion  that  this  reply  was 
not  responsive  to  the  Inquiry,  and  hence  it 
was  not  Incumbent  on  the  doctor  to  deny 
same.  A  statement  may  be  irresponsive  so 
far  as  it  relates  to  the  inquiry  which  prompt- 
ed it,  but  this  does  not  measure  the  duty  as 
to  the  denial  of  same  by  one  whose  rights  are 
thereby  affected,  and  whose  silence  may  im- 
port an  admission  as  to  the  truth  of  the 
statement    The  measure  of  duty  demandioc 
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a  denial  depotds  npon  whether  the  rights  of 
the  person  concerning  whom  the  statement  la 
made  Is  affected  thereby.  If  such  statement 
Is  adrerse,  and  is  made  by  one  who  Is  en- 
abled from  knowledge  of  the  facts  to  speak 
understandlngly,  then  a  denial  Is  Incumbent 
ni)on  the  person  referred  to.  Here  the  state- 
ment was  not  made  by  a  stranger,  but  by 
one  who,  on  account  of  her  illations,  was 
familiar  with  the  case.  The  statement  had 
reference  to  a  matter  with  which  the  doctor 
was  also  familiar;  otherwise,  he  would  not 
hare  made  inquiry  for  further  information  in 
regard  to  same.  In  addition,  and  of  prime 
importance  In  determining  whether  or  "not 
the  statement  may  be  regarded  as  an  im- 
pertinence, it  is  evident  that  it  had  reference 
to  the  doctor's  rights,  and,  if  unchallenged, 
could  not  be  construed  otherwise  than  as  ad- 
verse to  his  interest.  His  duty,  therefore,  to 
deny  same  was  plain.  The  Court  of  Ap- 
peals pertinently  says  in  regard  to  this  phase 
of  the  case: 

"Had  the  charge  come  from  an  impertinent 
stranger,  no  admission  of  its  truth  couid  be  im- 
plied from  the  silence  of  the  accused.  It  did  not 
come  as  an  impertinence,  but  in  answer  to  a 
question  asked  by  the  accused  of  the  yonnK  wo- 
man who  was  a  sort  of  factotum  in  the  office  of 
defendants,  received  their  patients.  Inquired  into 
their  business,  and  licpt  the  office  record  of  cases 
treated  by  defendants.  The  question  asked  by 
Dr.  Howard  called  for  information  kept  by  her 
in  the  course  of  her  employment  for  the  benefit 
and  future  use  of  her  employers,  and  her  an- 
swer was  in  direct  response  to  that  question.  It 
purported  to  give  him  the  facts  relating  to  the 
history  of  the  case  as  she  had  received  them 
from  him,  and  it  would  have  been  most  unnatu- 
ral for  him  not  to  deny  such  a  charge  if  it  were 
false,  no  matter  who  was  present.  It  was  just 
as  though  she  had  said:  'xou  told  me  you  put 
out  the  woman's  eye,  and  that  is  the  history  of 
the  case  in  this  office.'  A  charge  of  that  Mnd, 
if  false,  would  bring  a  denial  from  any  man 
under  any  circumstances.  The  evidence  was 
properly  admitted." 

In  Commonwealth  t.  Kenney,  12  Mete, 
(llass.)  237,  46  Am.  Dec.  072,  it  is  announced 
that,  where  a  damaging  declaration  is  made 
in  one's  hearing  and  he  makes  no  reply,  his 
silence  may  be  held  to  be  a  tacit  admission 
of  the  tmth  of  the  declaration  under  these 
conditions;  that  he  heard  and  understood 
the  declaration  and  comprehended  its  mean- 
ing; that  the  truth  embraced  therein  was 
within  his  knowledge ;  that  he  was  at  llt>erty 
to  make  a  reply;  that  the  declaration  was 
made  under  such  circumstances  and  by  such 
a  person  as  to  demand  a  reply  If  be  did  not 
intend  to  admit  it.  We  realize  tliat  we  are 
not  required  to  go  beyond  our  own  cases  to 
determine  the  admissibility  of  testimony  in 
a  case  submitted  for  our  determination  as 
is  the  one  at  bar.  But  to  avoid  citations  to 
numerous  authorities  we  have  found  it  most 
convenient  to  employ  the  summary  found 
in  the  Massachusetts  case,  as  embodying  all 
the  essentials  of  our  own  rulings.  In  no 
other  case  have  we  fouiid  a  clearer  or  more 
concise  statement  of  the  conditions  which 
must  be  present  to  authorize  the  admission 


of  testimony  in  regard  to  a  statement  de- 
manding a  denial.  A  comparison  of  the  facts 
in  the  case  at  bar  discloses  the  presence  of 
all  the  conditions  declared  to  be  necessary 
In  the  case  cited. 

The  following  cases  are  either  discussed 
in  the  majority  opinion  or  are  cited  by  the 
petitioners  for  the  writ  herein  as  in  con- 
flict with  the  rulings  of  the  Court  of  Ai>- 
pcals  in  the  admission  of  this  testimony: 
State  T.  HamUton,  55  Mo.  520;  Phillips  v. 
Towler's  Adm'r,  23  Mo.  401 ;  State  v.  Toung, 
99  Mo.  666,  12  S.  W.  879 ;  Adams  v.  Railway, 
74  Mo.-  553,  41  Am.  Rep.  333 ;  Wojtylak  v. 
Coal  Co.,  188  Mo.  260,  87  S.  W.  506;  State 
V.  Mullins,  101  Mo.  517,  14  S.  W.  625 ;  State 
V.  Glahn,  07  Mo.  679,  11  S.  W.  260.  We  will 
review  them  in  their  order  to  enable  it  to  be 
determined,  from  a  fair  statement  of  the 
facts  in  each,  whether  they  contravene  the 
ruling  under  review. 

In  State  v.  Hamilton,  supra,  the  remarks 
received  In  evidence  were  not,  as  in  the  In- 
stant case,  directed  to  the  defendant,  and 
hence  did  not  charge  him  with  any  offense. 
The  Hamilton  Case  is  referred  to  and  dis- 
tingxilshed  by  the  Court  of  Appeals  as  pre- 
s^iting  a  different  state  of  facts  from  those 
in  the  case  at  bar. 

In  Phillips  V.  Towler's  Adm'r,  supra,  a  re- 
mark was  made  in  the  presence  6t  the  owner 
of  a  slave  that  the  slave  had  burned  the 
building  la  controversy  and  had  confessed, 
to  which  the  owner  made  no  response.  It 
was  not  shown  that  the  owner  had  any  per- 
sonal knowledge  of  the  transaction,  and,  of 
course,  the  remark  made  no  <^arge  against 
him.  His  silence  under  these  circumstances, 
t)elng  the  silence  of  one  not  personally  ac- 
cused, could  in  no  sense  be  held  to  be  an 
acquiescence  in  the  truth  of  the  statement 

In  State  v.  Toung,  supra,  the  remark 
charged  to  have  been  made  In  the  presence 
of  the  accused  was  while  the  latter  was  un- 
der arrest  and  therefore  in  no  position  to 
make  a  denial.  Further  than  this,  the  re- 
mark was  made  by  a  mere  stranger,  who  la 
not  shown  to  have  had  any  knowledge  of 
the  case,  and,  while  made  in  the  presence  of 
the  accused,  It  was  not  addressed  to  him, 
and  was  therefore  no  more  than  an  imper- 
tinence, which  did  not  require  a  denial. 

Adams  V.  Railroad,  supra,  instead  of  con- 
taining a  ruling  adverse  to  that  of  the  Court 
of  Appeals,  is  an  authority  in  support  'of 
same.  The  Adams  Case  holds  that  the 
declarations  of  an  agent  are  admissible  af< 
evidence  ai^ainst  his  principal  only  when 
made  while  transacting  the  business  of  the 
principal  and  as  a  part  of  the  transaction 
which  is  the  subject  of  the  Inquiry  in  the 
suit  in  which  they  are  offered.  The  office 
attendant,  so  far  as  the  case  In  controversy 
is  concerned,  was  engaged  in  the  transaction  ' 
of  Dr.  Howard's  business,  and  was  therefore 
his  agent  when  she  was  asked  by  him  if  she 
had  the  record  in  the  Coffey  case,  and  her  ° 

Digitized  by 


1004 


182  SODTHWESTEBN  BBPORTBB 


(Ho. 


reply  was  made  in  ree^nse  to  tbls  Inquiry ; 
tbat  the  Inquiry  was  a  part  of  the  entire 
transaction  Is  evident  from  the  fact  that  the 
deputy  sheriff  had  Just  served  a  snmmona 
upon  Dr.  Howard  in  the  snit  brought  by  the 
plaintiff  for  the  Injury  about  which  tbe  in- 
quiry was  mada 

In  Wojtylak  v.  Coal  Co.,  supra,  there  Is  no 
ruling  which  by  remote  inference  can  be 
said  to  sustain  the  petitioners'  contention. 

In  State  v.  Mulllns,  supra,  the  declara- 
tlou  charged  to  have  been  made  was  in  a 
Judicial  proceeding,  and  hence  not  within  tbe 
rule. 

In  State  ▼.  Glahn,  supra,  it  Ui  held  that  the 
rule  in  regard  to  admissions  Inferred  from 
acquiescence  in  the  verbal  statements  of 
others  has  no  application,  except  when  the 
statement  calls  for  action  or  reidy  on  the 
part  of  the  defendant  With  this  statement 
of  the  mle  we  have  no  fault  to  find,  but  we 
question  the  propriety  of  its  application  to 
the  facta  at  bar,  except  to  sustain  the  ruUng 
of  the  Court  of  Appeals.  If  there  ever  was 
a  case  calling  for  action  or  reply.  It  was  in 
tbe  one  now  under  consideration.  Dr.  How- 
ard was  familiar  with  all  the  facts;  he  had 
been  the  principal  actor  in  the  case;  be 
knew  from  the  service  of  the  summons  then 
made  by  the  officer  that  the  plaintiff  had 
asserted  in  a  court  of  law  her  right  to  dam- 
ages for  the  Injuries  he  was  alleged  to  have 
Inilicted;  when,  therefore,  the  declaration 
as  to  his  liability  was  made  by  the  attendant 
that  he  had  dropped  iodine  in  tbe  eye  of 
the  school-teacher  (meaning  plaintiff)  and 
put  it  out,  his  duty,  to  avoid  the  aiqplication 
of  tbe  rule  as  to  the  Inference  the  law  per- 
mits to  be  drawn  under  such  circumstances, 
became  Imperative  to  deny  the  truth  of  the 
declaration. 

Tbe  decision  of  tbe  Court  of  Appeals  ad- 
mitting tbe  testimony  in  question  did  not  con- 
travene any  previous  ruling  of  this  court  on 
the  subject  More  than  this,  it  is  in  accord 
with  tbe  strong  current  of  authority  else- 
where. There  is,  therefore,  no  authority  for 
the  exercise  of  our  supervisory  power.  2 
Wigmore  on  Ev.  {  1071;  2  Chamberlayne, 
Mod.  Ev.  {§  1418-1433 ;  2  Jones  Com.  on  Ev. 
{  289;  and  6  Wigmore  on  Ev.  i  1071,  con- 
taining references  to  latest  cases. 

In  view  of  the  reasons  stated  and  the 
conclusions  flowing  therefrom.  It  follows 
that  our  writ  should  be  quashed,  which  will 
result  in  an  affirmance  of  the  Judgment  of 
the  Court  of  Appeals. 


DUDGEON  et  al.  v.  HACKLET  et  ai 

(No.  17286.) 

(Supreme  Court  of  Missouri.    Feb.  0,'l916w) 

1.  Judgment  <8=3715— CoHOLuaiVENESS— Mat- 
TEBS  Dkcided. 

A  testator,  who  directed  that  his  property 
should  be  equally  divided   among  his  children 


and  one  grandson,  devised  to  one  son  a  large 
parcel  of  land  for  life  and  at  his  death  to  his 
Ix>dily  heirs.  The  will  further  declared  that  as 
such  son  had,  with  the  land,  received  a  greater 
share  than  other  children,  he  should  make  pay- 
ments to  other  children,  so  that  the  shares 
should  be  equaL  A  judgment  directing  sale  of 
such  land  to  satisfy  the  charges  was  affirmed  on 
appeal;  the  sale  directing  that  all  interests  in 
the  land,  and  not  merely  the  son's  life  estate, 
should  be  sold.  Beld,  that  the  judgment  was  a 
conclusive  adjudication  that  the  entire  parcel 
of  land  was  subject  to  the  cliarges,  and  so  the 
son  was  entitled  to  buy  in  the  land  at  judicial 
sale. 

[Bd.  Note.^For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1244-1246;   Dec.  Dig.  «=9715.] 

2.  Life  Bbtatxs  «=9lO— OuTBTARDiNa  Titue 

—Acquisition. 

In  such  case  tbe  son's  purchase  at  judicial 
sale  was  not  the  acquisition  of  a  paramount  out- 
standing title,  which  would  innre  to  the  benefit 
of  reversioners,  who  might  take  in  default  of  his 
bodily  heirs,  and  the  son  acquired  the  fee  free 
from  claims  of  reversioners. 

[Ed.  Note.— For  other  cases,  see  Life  Instates. 
Cent  Dig.  S  14;    Dec  Dig.  «=»10.] 

a  LiFK  Estates  ®=>10— Cbeation  of  Tbdst. 
In  such  case,  the  fact  that  the  son,  who  had 
only  a  life  estate,  purchased  the  land  at  judicial 
sale,  does  not  create  a  trust  in  favor  of  those 
reversioners  who  would  take  in  default  of  bodily 
heirs,  for  the  order  of  sale  destroyed  relations 
of  confidence  between  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent  Dig.  i  14;    Dec.  Dig.  «=>ia] 

Bond,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  How. 
ard  Oonnty;  A.  W.  Waller,  Judge. 

Action  by  William  A.  Dudgeon  and  others 
against  May  Hackley  and  others.  EYom  a 
Judgment  for  defeadanta,  plaintiffs  appeal. 
Affirmed. 

With  a  very  few  verbal  corrections  wo 
adopt  the  statement  of  facts  as  found  in  the 
divisional  opinlcni.    This  statement  reads: 

"The  plaintiffs  are  the  sole  surviving  heirs  of 
Alexander  Dudgeon,  Sr.,  deceased,  who  died  in 

1882,  after  having  devised  267  acres  of  land  to 
liis  son,  Alexander  Dudgeon,  Jr.,  for  life,  with 
remainder  to  tbe  heirs  of  his  body,  and  charging 
certain  advancements  against  tbe  land  devised  to 
Alexander  Dudgeon,  Jr.,  and  another  devisee. 
The  other  heirs  bronght  an  action  in  March, 

1883,  to  determine  and  enforce  tbe  amount  thus 
payable,  so  as  to  equalize  themselves.  Such  pro- 
ceedings were  had  in  that  suit  as  resulted  in  a 
decree  of  tbe  circuit  court  affirmed  by  this 
court,  charging  the  sum  of  $3,737.50  as  an  equi- 
table lien  against  the  said  267-acre  tract  devis- 
ed as  aforesaid.  A  special  execution  was  issued 
for  the  enforcement  of  that  judgment,  whereun- 
der  the  property  so  devised  to  Alexander  Dud- 
geon, Jr.,  was  sold,  and  he  became  the  purchas- 
er at  such  sale  for  the  sum  $4,492.80,  being  the 
amount  of  the  aforesaid  lien  and  costs  accrued 
in  its  enforcement  In  order  to  provide  the  pur- 
chase money  the  said  Alexander  Dudgeon,  Jr.. 
borrowed  $4,800  and  secured  it  by  his  deed  of 
trust  executed  upon  said  267  acres.  The  peti- 
tion in  the  present  cose  alleges:  That  by  rea- 
son of  Uiese  premises  the  said  Alexander  Dud- 
geon, Jr.,  acquired  the  legal  title  to  the  said 
tract  of  land,  subject  to  the  purchase  mortgage, 
in  trust,  for  the  benefit  of  tbe  contingent  re- 
mainderman, to  wit,  the  heirs  of  his  body,  as  pro- 
vided in  said  will,  and  in  default  of  such  heirs, 
for  the  benefit  of  plaintifFs  as  reversiiHiers.    That 
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in  Jane.  1881,  said  Alexander  Dudgeon,  Jr.,  bor- 
rowed $5,236  and  executed  his  deed  of  trust  to 
secure  the  same  upon  the  267-acre  tract  afore- 
said, and  used  the  money  thus  acquired  to  pay 
off  and  discharge  the  prior  mortgage  gtTen  by 
Urn  on  said  land.  That  on  the  3d  of  Decembo', 
1801,  the  said  Alexander  Dudgeon,  Jr.,  conveyed 
a  part  of  said  tract,  to  wit,  107  acres,  and  re- 
ceived $5,000  from  the  purchaser,  and  applied 
this  sum  in  part  to  pay  off  and  discharge  in  part 
the  aforesaia  mortgage,  leaving  a  balance  due  of 
about  ^800.  That  the  holder  of  said  indebted- 
ness asaiened  it  to  the  defendant  Joseph  Me- 
graw.  That  Alexander  Dudgeon,  Jr.,  and  his 
wife  died— the  wife  in  August,  1810,  and  the 
husband  in  June,  1811,  without  heirs  of  their 
body  surviving.  That  said  Alexander  Dudgeon 
in  his  lifetime  duly  made  and  published  his  will, 
which  was  admitted  to  probate  after  Ills  death, 
wiiereby  he  devised  tlie  lusold  portion  of  the 
267  acres,  to  wit,  160  acres,  to  bis  nephew,  May 
Karl  Hackley,  and  nominated  Paul  Hackley  to 
be  the  executor  of  his  will,  both  of  whom  are 
alleged  to  claim  some  interest  in  said  land.  The 
petition  then  charges  that  May  Hackley  took 
the  legal  title  to  said  tract  of  land,  to  wit,  160 
acres,  subject  to  the  balance  of  the  debt  secured 
by  mortgage  thereon,  and  now  holds  the  same  in 
trust  for  the  benefit  of  these  plaintiffs,  who  are 
reversioners  thereof  in  default  of  any  heirs  of 
the  iKidy  of  Alexander  Dudgeon,  Jr.,  deceased, 
and  who  are  willing  and  ready  to  contribute  to 
the  estate  of  Alexander  Dudgeon,  Jr.,  or  his  dev- 
isee, their  just  part  of  the  purchase  price  of 
said  land  paid  by  the  said  Alexander  Dudgeon,  Jr. 
The  plaintiffs  ask  for  relief  on  the  equity  side 
of  the  court,  and  for  a  decree  determining  the 
respective  rigbtsof  the  plaintifEs  and  defendants 
May  Hackley,  JPaul  Hackley,  and  Joseph  Me- 
graw,  and  for  general  reliel 

"May  Hackley  answered  by  his  guardian  ad  lit- 
•m,  admitting  in  substance  the  allegations  of  the 
petition  which  rdated  to  heirsUp,  the  devise  to 
Alexander  Dudgeon,  Jr.,  the  amount  of  the  ad- 
vancements charged  against  Alexander  Dudgeon, 
Jr.,  and  enforced  as  an  equitable  lien  aiwinst 
•aid  267  acres,  the  death  of  the  said  Alexander 
Dudgeon,  Jr.,  and  his  wife,  the  devise  by  him 
to  defendant  May  Hackley,  and  the  existence  of 
an  unpaid  balance  of  the  mortgage  on  the  land. 
The  defendants  farther  i^eaded  the  statute  of 
10  years'  liodtation,  and  that  plaintiffs  have 
been  guilty  of  laches.  On  the  trial,  the  evidence 
disclosed  that  the  vrill  of  Alexander  Dudgeon, 
Sr.,  who  died  in  1882,  contained  the  foUowing 
provisions: 

"  'Second.  I  will  that  my  property  be  equally 
divided  amongst  ray  children,  viz.,  Archie  Din- 
widdle, my  grandson,  who  is  entitled  to  one 
■bare;  Bernard  F.  Dudgeon,  Martha  Settle, 
Alexander  Dudgeon,  William  A.  Dudgeon  and 
John  Dudgeon,  after  their  paying  to  my  estate 
what  I   have  them  charged  with  on  my  cash 

iMMk. 

"  'I  give  to  my  son,  John  Dudgeon,  80  acres 
the  E.  %,  etc.,  and  to  my  son,  Alexander  Dud- 
geon, the  home  place  containing  267  acres  as  fol- 
lows, 107  acres,  E.  part,  etc..  to  my  grandson 
Archie  Dinwiddle,  70  acres  S.  part,  eta  My 
■on,  Alexander  Dudgeon,  Jr.,  and  my  grandson, 
Archie  Dinwiddle,  received  larger  advancements 
than  the  rest  of  my  children,  including  the  land 
I  liave  given  them  in  my  will  and  they  are  to 
advance  to  the  other  children  to  make  all  equal. 

"  The  267  acres  I  have  given  to  my  son,  Al- 
exander Dudgeon,  is  to  him  and  his  wife,  during 
their  lifetime  and  at  their  death  to  my- son  Alex- 
ander Dudgeon's  bodily  heirs.' 

"There  was  other  evidence  sustaining  the  alle- 
gations of  fact  made  in  the  petition,  and  it  was 
also  shown  that  prior  to  tbe  execution  of  a  mort- 
gage upon  the  tract  of  267  acres,  purchased  by 
Alexander  Dudgeon,  Jr.,  at  the  sale  made  by 
the  sheriff,  he,  Alexander  Dudgeon,  Jr.,  obtain- 
ed a  quitclaim  deed  from  all  the  present  plain- 
tiSk,  except  Aiehie  F.  Dinwiddle,  and  applied 


for  a  farm  loan  on  aaU  land,  rating  It  at  about 
$14,000,  and  that  the  oridnal  mortgage  was  giv- 
en to  secure  that  loan.  The  trial  court  dismiss- 
ed the  bill,  and  plaintiff  Dinwiddle  appealed." 

Tbe  foregoing  statements  suggest  that  this 
court  had  ruled  upon  the  construction  to  be 
given  to  the  wUl  of  Alexander  Dudgeon,  Sr. 
Further  facts  should  be  stated.  This  court 
did  affirm  tbe  judgment  of  the  Howard  coun- 
ty drcnlt  court  in  the  constructioo  of  this 
will.  Dudgeon  v.  Dudgeon,  87  Mo.  218.  It 
should  be  added  that  the  appellant  Dinwiddle 
in  this  case  was  a  party  to  that  suit,  and  was 
the  aiH?eIlant  in  that  suit.  It  should  be  fur- 
ther stated  that  the  only  serious  question  up- 
on appeal  in  that  case  was  whether  or  not 
the  charge  agninst  the  267  acres  of  land  men- 
tioned In  the  will  of  Alexander  Dudgeon,  Sr., 
should  be  lltnited  as  a  charge  against  the  life 
estate  of  Alexander  Dodgeon,  Jr.,  or  whether 
it  should  be  construed  as  a  charge  against 
tbe  land,  and  thereby  against  all  the  estates 
and  interests  tberein.  Tbe  appellant  Din- 
widdle, in  this  case,  was  the  appellant  In 
that  case,  and  was  trying  to  protect  his  pro- 
spective reversionary  Interest  by  urging  that 
the  charge  provided  for  In  the  will  should  be 
declared  only  as  against  the  U£e  estate,  and 
against  no  other  interests  in  that  267  acres 
of  land.  This  court  denied  the  contention  of 
Dinwiddle,  and  said  that  all  interests  in  this 
land  should  be  sold  to  carry  out  the  Intent 
of  tbe  will  maker.  All  Interests  were  sold 
and  Alexander  Dudgeon,  Jr.,  became  the  pur- 
chaser at  execution  sal&  This  sufficiently 
states  the  case. 

W.  M.  Dinwiddle,  of  Oolumbla,  and  E,  W. 
Hinton,  of  Chicago,  111.,  for  api>ellants.  A. 
W.  Walker,  of  Fayette,  and  W.  M.  WUUams, 
of  Boonville,  for  respondents. 

ORAVBS,  J.  (after  stating  the  facts  as 
above).  [1,J]  When  clearly  considered,  this 
case  narrows  down  to  a  very  small  compass. 
In  Dudgeon  v.  Dudgeon,  87  Mo.  218,  this  court 
construed  the  will  of  Alexander  Dudgeon,  Sr. 
We  then  said : 

"Tbe  plaintiffs  in  this  case  are  four  of  the 
children  of  the  decedent,  and  allege  subatan- 
tially  in  their  petition  that  the  total  value  of 
the  estate,  including  the  value  of  the  land  de- 
vised and  advancements  made  by  deceased  in  his 
lifetime,  amounted  to  the  sum  ot  $18,425 ;  that, 
to  make  each  one  of  the  six  devisees  eqaal.  each 
one  would  be  entitled  to  tbe  sum  of  ^,^7.50; 
that  each  one  of  the  plaintiffs  had  received  by 
way  of  advancement  much  less  than  the  above 
amount;  and  that  defendant  Alexander,  adding 
the  value  of  tbe  land  devised  to  the  advance- 
ment made  him,  would  receive  the  sum  of  $8,- 
737.50  in  excess  of  said  amount  of  $3,237.50. 
The  object  of  the  salt  is  to  charge  this  excess 
upon  the  267  acrea  of  land  devised  to  Alexander 
Dudgeon  and  wife  during  their  lives,  and  after 
their  death  to  the  bodily  heirs  of  said  Alexau- 
derj  and  the  petition  concludes  with  a  prayer 
asking  that  said  excess  be  decreed  to  be  a  charge 
upon  the  land  so  devised  and  that  it  be  sold  for 
ii^  payment  The  court  made  a  decree  in  con- 
formity with  the  prayer,  the  propriety  of  which 
is  challenged  by  the  appeal  to  this  court. 

"It  ia  conceded  that,  to  make  the  children  and 
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devite«t  equal  iharera  in  the  estate  of  tiie  de- 
cedent, each  one  should  receive  the  sum  of  |3,- 
237.00.  It  is  also  conceded  that  each  one  of  the 
pluiutiffs  had  not  received  this  sum,  but  a  much 
lesa  sum,  by  way  of  advancement.  It  is  also 
conceded  thiit  the  value  of  the  267  acres  of  land 
devised,  when  added  to  the  advancement  of  $80(1, 
made  to  Alexander  in  his  father's  lifetime, 
would  exut'od  the  amount  of  $3,237.S0  in  the 
sum  of  $3,737.50.  Uut  it  is  contended  that,  in- 
nsmiu-h  as  Alexander,  the  son,  only  took  a  life 
estate,  with  remainder  in  fee  to  his  bodily  heirs 
uft<'r  his  death,  the  said  excess  of  $3,737.&0 
cuultl  only  be  charged  aguiust  the  life  estate,  and 
not  uxaiust  the  fee.  iSuch  a  construction  as  is 
contended  for  would  not  execute  the  manifest 
purpose  of  the  testator,  but  would,  on  the  con- 
trary, defeat  it  It  is  clearly  shown  by  the 
second  clause  of  the  will  that  the  testator  in- 
tended that  all  of  his  children  should  share 
equally  in  the  distribution  of  his  estate,  and  that 
no  one  of  them  should  have  any  advantage  in 
this  respect  over  any  other.  In  order  to  insure 
this  result  be  provides  that  each  shall  account 
for  the  advancements  made  by  him  in  his  life- 
time, and  being  conscious  of  the  fact  that  the 
devise  of  the  2<i7  acres  of  land  to  Alexander  and 
his  bodily  heirs  after  his  death  would  make  the 
advancements  to  him  larger  than  those  made  to 
the  rest  of  hia  children,  he  expressly  declares: 
That  hia  son,  Alexander,  and  his  grandson,  Din- 
widdle, ahall  advance  to  the  other  children  to 
make  them  equal.  To  charge  the  excess  receiv- 
ed by  Alexander,  Jr.,  on  his  life  estate,  and 
sell  such  interest  to  pay  it,  would  be,  not  only 
practically  to  disinherit  him,  but  would  fail  to 
bring  about  the  equality  in  the  distribution  of 
the  estate,  which  waa  tba  aole  purpow  ot  the  tes- 
tator as  expressed  in  the  wilL 

"It  is  manifest  that  the  devise  of  267  acres 
of  land  to  Alexander,  Jr.,  created  an  inequali- 
ty in  the  distribution  of  decedent's  estate,  and 
in  Tiew  of  thia  fact,  which  was  in  the  mind  of 
the  testator,  aa  a  part  of  the  consideration  for 
the  devise,  Alexander  waa  required  to  restore 
tb*  equality  by  payment  to  the  other  children 
ot  the  excess  given  him  by  devis^  and  in  such 
rase  the  law  attaches  an  equitable  Hen  on  the 


land  tot  the  anm  required  to  be  paid.  Clyde  ▼. 
Simnm  et  aL.  4  Ohio  St.  44S.  If  the  land  de- 
viaed  waa  worth  the  aum  of  $6,760,  which  seems 
to  be  admitted,  after  the  payment  to  the  other 
children  of  the  aum  of  $3,737.60,  the  amount  of 
the  exeeaa.  to  make  aach  of  their  akarea  equal. 
$S.2r>0,  there  would  atill  be  left  to  Alexander 
and  his  chiMren,  in  the  event  of  his  haTiag  any, 
the  like  aum  of  >3.2S0:  he  kavins  rwieived  an 
adTanccment  of  $300  la  hia  fkther'a  lifetime. 
The  conatruetion  put  upoB  the  will  by  the  trial 
court  in  its  decree  bringa  about  the  above  re- 
sult, and  gives  to  each  child  the  same  amount, 
thus  effectuatiag  and  earrying  out  the  intention 
ot  the  testator.  On  the  other  hand,  if  it  be  con- 
atrued.  aa  counsel  contend  it  ought  to  be.  tiiat 
it  was  the  intentioB  of  the  tcatator  to  make  the 
payment  either  •  personal  duuge  on  Alexander 
or  his  life  interest  only,  it  *would  require  the 
payment  ot  atore  than  hia  life  iateicst  was 
worth,  and  the  will,  inatesd  of  living  him  aay- 
thinit.  or  conferring  a  benefit  oa  hiaa,  would 
bring  him  in  debt.  If  solvent,  he  would  be  re- 
quired to  pay  mors  in  cash  than  he  ia  givm  by 
the  testator  in  conaideration  of  such  payaaent 
If.  i^n  the  esntmry.  he  is  insolvent,  then  the 
l>'.Hintiffs  would  be  deprived  ot  a  larse  part  of 
liie  provision  intended  for  them.'  We  cannot 
n<.>-et>t  a  constraetion  hrirxin:  aboat  smA  re- 
Miltsi.  ADisno  v.  Chaney.  tvi  M«x.  '.^TS ;  Decker^ 
K\'r  T.  I\v<!fr'»  K\>.  S  Oh»«.  l.">7. 

~The  j'.hlsment  of  the  circuit  court  la  nSnaed. 
in  whioh  all  eoncur." 

The  api<<riiaRt  tn  the  cnse  at  bar  was  tta 
ain^-'ilant  in  that  oiiv.  II«  was  that  arglne 
that  t\:<e  lifir  ««i(ale  civ<«  .Mexamler  DndiKOD. 
Jt'..  b*  BMde  to  t<«aT  th«  chntiik  ayaimst  this 


267  acres  of  land,  created  by  the  wUL  Alex- 
ander Dudgeon,  Jr.,  was  contending  against 
that  construction  of  the  will,  and  this  court 
sustained  blm.  We  affirmed  the  judgment 
nisi,  which  created  a  lien  against  the  land 
and  all  Interests  therein,  for  the  charge 
created  by  the  will.  Under  this  decree  of 
snch  a  lien  the  land  (not  any  particular  in- 
terest therein,  but  all  interests  therein)  was 
sold.  This  vr&a  a  lien  placed  there  by  the 
very  terms  of  the  will,  as  we  construed  that 
will.  It  was  a  lien  placed  there  by  the 
party  having  all  the  Interests  and  title  in 
and  to  the  land.  It  was  placed  there  by  the 
very  instrument  which  gave  this  appellant 
his  contingent  reversionary  Interest.  It  cov- 
ered that  interest,  and  he  took  his  contin- 
gency subject  to  this  lien.  When  the  court 
directed  the  land  to  be  sold,  it  was  but  put- 
ting into  effect  the  terms  of  the  wllL  It  is 
urged  here  that  when  Alexander  Dndgeon. 
Jr.,  bought  at  this  Judicial  sale^  he  was  buy- 
ing an  outstanding  title,  and  he  bought  it 
for  the  benefit  of  the  reversioners,  who  might 
come  in  and  contribute  their  portion  of  the 
outlay.  We  are  not  Impressed  with  the  idea 
that  such  rule  has  application  to  the  facts  of 
this  case.  In  other  words,  this  is  not  an 
outstanding  paramount  title  within  the  mean- 
ing of  that  generally  accepted  and  righteous 
rule.  In  this  case  the  very  title  of  Din- 
widdle himself  was  being  sold  under  the 
Judgnioit  of  this  court;  not  an  ontstanding 
title  in  the  sense  of  the  rale  Invoked.  Not 
only  was  Alexander  Dudgeon,  Jr.'s,  title  and 
interest  being  sold,  but  that  of  Dinwiddle  as 
wriL  An  outstanding  paramonnt  title,  with- 
in the  meaning  ot  this  rale,  has  no  reference 
to  the  title  of  the  very  party  himself,  Here 
Dinwiddle's  title  was  decreed  to  be  sold,  and 
was  sold.  This  court  had  held  that  Alex- 
ander Dudgeon,  Jr.,  was  under  no  legal  ob- 
IlgaUon  to  disdiarge  this  dAL  We  held  that 
all  Interests  were  bound  for  this  obligation. 

That  question  Is  res  adjndicata  here.  It 
is  urged  In  this  case  that  It  was  the  duty 
of  Uie  Ufe  tenant  to  protect  the  estate  from 
this  Uoi.  That  is  just  what  we  held  In  ST 
Mo.  218,  that  he  did  not  have  to  da  Ibr 
whole  fallacy  oC  aj^iellant's  contentloa  Ucfr 
in  the  fact  tibat  he  overlooks  our  h«Aling  i£ 
ST  Mo.  21S.  Under  that  ruling  every  ir 
terest  in  this  land  was  directed  to  be  soil! 
Dinwiddle's  interest,  as  well  as  AlexanAe.- 
Dudgeon's,  was  obligated  to  discharge  tL:^ 
diarge  agalntit  the  land.  It  Is  true  th^' 
Dudgeon's  interest  therein  was  subjected  ~ 
the  charge,  as  was  also  the  fnterest  of  IX:- 
wlddle,  whatever  that  was.  If  this  win  fca-. 
spedfically  directed  the  execotor  of  tbe  w^ 
to  sell  this  land  In  tbe  event  that  tbe  charr- 
vras  not  discharged,  -and  tbe  executor  b:.. 
sold  the  same,  there  would  be  no  qnestton  at 
to  AlexandH'  Dudgeon's  tigtat  to  bay  at  thac 
sale.  A  court  of  equity  ostly  ffid  what  v^ 
authoriaed  by  the  wUL  Such  a  sale  stanc> 
autelnthellaeaCapaitltianme.    Its  ttsj 
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porpoBe  nnder  tbe  will  was  to  equalize  tbe 
interests  of  the  parties  In  the  estate.  We  so 
said  when  the  question  was  here. 

[S]  This  reversioner  was  not  closer  oa  the 
theory  of  a  trust  relationship  than  are 
tenants  In  common.  Thus  In  Snell  t.  Harri- 
son, 104  Mo  loc.  dt  191,  16  S.  W.  152,  this 
ooart  said: 

"But  this  rule  would  be  inapplicable  when  one 
tenant  in  common  boys  in  the  independent  in- 
terest of  another  tenant  in  common — similarly 
situated  as  himseU." 

This  is  peculiarly  applicable  here.  The 
court  had  directed  that  all  Interests  in  this 
land  be  sold.  It  was  the  order  of  a  court, 
not  the, procurement  of  a  party  having  an  in- 
terest In  the  land.  Dinwiddle  and  Alexander 
Dudgeon,  Jr.,  were  similarly  situated.  They 
both  had  Interests  in  the  land  to  be  sold. 
Tbe  sale  was  not  by  the  procurement  of  ei- 
tber,  but  the  result  of  tbe  will  of  the  ancestor, 
under  a  direction  of  a  court  of  equity.  Vn- 
der  these  circumstances  Dudgeon  had  as 
much  right  to  buy  Dinwiddle's  Interest  as 
would  a  stranger.  Walker,  J.,  in  tbe  very 
recent  case  of  Becker  v.  Becker,  254  Mo. 
loa  cit  684,  163  S.  W.  865,  thus  disposes  of 
the  question: 

"Following  this  rule  to  its  legal  conclosicm, 
tbe  heirs  of  an  intestate,  upon  his  death,  take 
tbe  land  of  which  he  died  selsod  in  common,  and 
their  duties,  which  are  reciprocal,  immediately 
arise.  The  fact  must  not  be  lost  sight  of,  how- 
ever, that  the  estate  does  not  vest  in  them  al>- 
■olutely,  and  it  may  be  divested  entirely  if  the 
land  is  taken  into  the  castody  of  the  courts  and 
subjected  to  the  payment  of  the  debts  of  the  de- 
ceased:  the  appropriation  of  the  title  of  the  land 
in  such  an  instance  being  as  it  came  direcUy 
from  the  ancestor,  and  not  as  it  came  from 
tbe  heirs.  An  order  of  a  court  for  the  sale  of 
land  for  the  payment  of  debts  will  seiver  the  re- 
lation of  cotenancy,  and  one  who  purchases  at 
a  sale  under  such  order  thereby  acquires  the  en- 
tire title,  regardless  of  the  equity  of  redemp- 
tion or  the  incumbrance.  This  is  true  for  the 
reason  that  the  order  of  the  court  for  the  sale 
of  the  land  takes  precedence  over  the  cotenancy, 
and  snbordinates  the  rights  of  the  cotenants  to 
the  paramount  right  to  appropriate  the  prop- 
erty for  the  payment  of  debts.  This  was  what 
was  held  by  this  court  in  Aubuchou  v.  Au- 
buchon,  133  Mo.  260,  34  S.  W.  069.  An  ap- 
propriate illustration,  deduced  from  the  reason- 
ing in  the  Aubuchon  Case,  is  that  'the  right  of 
one  hdr  to  purchase  for  his  exclusive  bene&t 
is  analogous  to  that  of  a  tenant  in  common  to 
pnrchase  at  a  sale  of  the  property  under  an 
order  of  sale  in  partition,'  a  right  which  is  rec- 
ognized in  Stephens  v.  Blls,  66  Mo.  466,  in 
wUch  it  was  held  that  a  sale  under  an  order  of 
partition  dissevered  the  cotenancy.  In  such  a 
case,  says  the  court,  'all  the  world  is  invited  to 
bid,  and  among  others  the  cotenants,  or  any  one 
of  them.  A  bid  from  one  of  them  oeeupies  tbe 
same  footlnc  as  a  Ud  from  a  stranger.' " 

The  appellant  tn  this  case  overlooks  some 
vital  questions  when  he  undertakes  to  in- 
voke role  of  a  trust  relatiiMi;  i.  e.:  (1)  This 
court  held  that  there  was  no  obligation  upon 
Dudgeon  to  discharge  this  diarge  against  the 
land  placed  In  his  possession  by  tbe  will; 
(2)  that  the  efTect  of  the  decree  was  to  sever 
the  trust  relations,  if  In  fact  any  bad  been 
created  by  the  will;  &)  that  this  was  a 
ludicUl  sale,  at  which  all  parties  ouc^t  to 


stand  upon  an  equal  footing.  Had  a  stran- 
ger bought  in  the  property,  no  question  oould 
have  been  raised.  If,  as  this  court  held, 
Dudgeon  owed  the  reversioners  no  duty  to 
protect  this  land  from  the  charge,  dien 
Dudgeon  would  at  least  stand  as  a  stranger 
at  this  sale.  Mr.  Justice  Lurton  thus  out- 
lines the  law  in  Starkweather  v.  Jenner,  216 
U.  S.  loc.  dt  528,  30  Sup.  C?t  384  [64  L.  Ed. 
602,  17  Ann.  Cas.  1167]: 

"But  it  is  said  that  Jenner's  relation  as  ten- 
ant in  common  to  appellant  and  those  associat- 
ed with  him  as  owner  of  the  proper^  sold  to 
pay  <^  this  paramount  lien  forbid  his  purchase. 
That  there  is  such  a  community  of  interest  be- 
tween those  who  hold  a  common  title  as  to  fot^ 
bid  one  sodi  cotenant  from  acquiring  any  bene- 
fit from  the  acquisition  of  an  outstanding  su- 
perior title  is  undeniable.  That  a  court  of  equi- 
ty upon  timely  application  will  convert  such 
a  purchasing  tenant  into  a  trustee  for  tbe  com- 
mon benefit  is  true.  The  doctrine  is  considered 
and  applied  in  Hothwell  v.  Deweee,  2  Black, 
613  rii  U  Ed.  309],  and  Turner  v.  Sawyer,  150 
U.  S.  578  [14  Sup.  Ct  192,  37  I..  Ed.  1189]. 
For  much  the  same  reason  one  tenant  may  not 
hold  adversely  the  common  property  against 
another,  though  he  may  do  so,  if  be  act  openly, 
and,  in  that  event,  the  statute  will  mn  in  his 
favor.  Elder  v.  McClaskey,  70  Fed.  529,  542 
[17  C.  O.  A.  2S1].  But  it  is  p>lain  that  the 
principle  which  tuma  a  cotenant  into  a  trustee 
who  buys  for  himself  a  hostile  outstanding 
title  can  have  no  proper  application  to  a  public 
sale  of  the  common  property,  either  under  legal 
process  or  a  power  m  a  trust  deed.  In  such  a 
situation,  the  sale  not  being  in  any  wise  the 
result  of  collusion,  nor  subject  to  the  control  of 
such  a  bidder,  he  Is  as  free,  all  deceit  and  fraud 
out  of  tbe  way,  as  any  one  of  the  general  pub- 
lic. Even  a  trustee  has  been  held  competent 
to  purchase  the  trust  property  at  a  judidal 
sale,  which  he  has  no  interest  in,  nor  any  pnrt 
in  bringing  about,  and  which  sale  he  In  no  way 
controla  Twin  tick  Oil  Company  v.  Mnrbury, 
91  U.  S.  687  [23  L.  Ed.  3281;  Allen  v.  Gillette, 
127  U.  S.  589  [8  Sup.  Ct  1331,  32  L.  Ed.  271]." 

This  is  appUcable  to  tbe  facts  of  this  case. 
Dudgeon,  Jr.,  was  dragged  by  the  ears  Into 
the  case  of  Dudgeon  v.  Dudgeon,  87  Mo.  218, 
supra.  He  made  no  effort  to  acquire  any 
outstanding  title.  When  judidal  sale  of  the 
property  was  ordered  under  the  will,  he 
bought  at  such  sale,  as  under  the  law  he 
bad  a  right  to  da 

Tbe  judgment  should  be  and  is  affirmed. 
AU  concur,  except 

BOND,  J.  (dlssentinid.    I.  Tbe  learned  ma- 
jority opinion  overlooks  certain  facts  shown 
by  the  record  on  file  in  this  case  and  undis- 
puted In  the  argument  and  briefs  of  counseL 
These  are:    That  on  May  12,  1886,  the  life 
tenant,    William    A.    Dudgeoo,   procured    an 
agreement  of  Its  agent  for  a  loan  by  the  Con- 
necticut Mutual  Insurance  Company  of  $4,- 
800  on  the   land  In  question  upon  an  ap- 
praisal of  Its  value  at  (14,686;    that  after 
this  was  agreed  to,  and  on  the  10th  day  of 
June,   1886,    the    said    Ufe   tenant   bid    the 
amount  of  the  equitable  Uen  on  said  prop- 
erty, to  wit,  $4,492.80,  and  on  the  next  day 
received  a  sberlffs  deed  conveying  It  In  tee, 
and  on  the  succeeding   day  the  life   tenant 
conveyed  said  property   in  trust  to   aeeate 
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his  note  for  tbe  loan  made  by  the  Insurance 
company.  It  thus  appears  that  he  bought 
the  property,  not  at  Its  value,  but  merely 
for  the  amount  of  the  Hen  thereon,  and  paid 
this  with  the  money  borrowed  on  tbe  land. 
In  other  words,  he  simply  substituted  a  deed 
of  trust  on  the  property  for  the  equitable 
lien  theretofore  existing  against  it  Tbe  only 
change  that  took  place  thereafter  was  the 
making  of  a  second  mortgage  to  pay  off 
tbe  first,  which  latter  mortgage  was  shown 
at  tbe  trial  to  have  been  reduced  by  the 
payment  thereon  of  !(5,000  as  the  proceeds  of 
a  sale  by  the  life  tenant  of  107  acres  of  the 
land,  leaving  the  status  of  the  property  at 
that  time  to  be  160  acres  of  land  now  claim- 
ed by  the  devisee  of  the  life  tenant  sub- 
ject to  a  balance  due  on  tbe  second  mort- 
gage. 

The  residuum  of  the  whole  matter,  there- 
fore, now  is  that  the  life  tenant,  or  since 
his  death  his  devisee,  now  has  the  legal  title 
to  the  remaining  160  acres  of  land  subject  to 
the  incumbrance  of  the  balance  due  on  the 
second  mortgage,  and  that  this  state  of  af- 
fairs has  been  brought  about  without  the  ex- 
penditure of  a  dollar  by  either.  Tliat  this 
end  was  specifically  designed  by  the  life  ten- 
ant is  demonstrated  by  the  documents  in  the 
record  showing  the  anticipatory  plan  and  tbe 
executing  thereof,  whereby  the  land  was  con- 
veyed to  the  life  tenant  by  the  sheriff  after 
be  had  arranged  to  borrow  the  money  there- 
on to  pay  a  bid  to  the  amount  of  tbe  equi- 
table charge. 

Another  fact  disclosed  in  the  record  Is 
that  the  present  plaintifT,  from  whom  tbe 
life  tenant  did  not  obtain  a  quitclaim  deed, 
as  be  did  from  tbe  other  reversioners,  had  no 
part  or  lot  as  beneficiary  in  the  equitable 
lien  in  the  land;  for  this  plaintiff  was  a 
defendant  in  the  suit  to  establish  tbe  lien, 
and  Hverred  therein  to  be  indexed  to  the  oth- 
er devisees  for  an  advancement,  and  hence  had 
no  share  and  interest  in  the  excess  advance- 
ment of  $3,750.50  shown  to  be  due  from  the 
life  tenant  and  for  which  the  coort  establish- 
ed a  lieu  against  the  property  conveyed  to 
tbe  life  tenant  under  tbe  wUl. 

These  facts  apparent  in  the  record  are  not 
recited  or  discussed  In  the  learned  majority 
opinion.  If  these  facts  had  been  thorough- 
ly grasped,  I  take  it  the  conclusion  reached 
in  that  (qdnion  would  have  been  imposssible, 
for  under  fixed  principles  coeval  with  its 
Oirth  "equity  regards  not  the  drcnmstance, 
bnt  the  substance  of  the  action."  Francis, 
Maxims,  13.  And  it  is  this  maxim  which  is 
tbe  support  of  the  whole  system  of  equitable 
estates  and  liens.    Pom.  Eq.  Jur.  {  380. 

II.  Again,  the  view  of  tbe  learned  major- 
ity opinion  that  "an  outstanding  paramount 
title  within  tbe  meaning  of  this  rule  [dis- 
abling a  life  tenant  to  acquire  such  title 
against  a  reveraioner  who  is  willing  to  conr 
tribute  to  the  purchase]  has  no  reference  to 
the  title  of  the  very  party  himself.  Here 
Uiuwlddie's  title  was  decreed  to  be  sold  and 


wae  sold"— confuses  the  holders  of  the  out- 
standing title  and  tbe  owner  of  tbe  rever- 
sion. These  are  radically  distinct  in  this 
case,  both  as  to  tbe  nature  of  their  respective 
interests  and  the  persons  themselves.  Here 
the  outstanding  title  was  in  the  plaintiffs  in 
tbe  former  suit  to  equalize  advancements,  not 
in  the  defendants  in  that  suit,  Dinwiddle 
and  Dudgeon,  for  each  of  them  were  cliarge- 
able  with  an  advancement  to  the  plaintiffs  to 
bring  about  eqnalitF— Dinwiddle  in  $1,012.50 
and  Dudgeon  in  tbe  sum  of  $3,737.50.  Nei- 
ther of  them  were  entitled  to  any  part  of 
what  the  other  owed  the  plaintiff  in  that 
suit  They  were  debtors  in  tbe  respective 
sum  of  the  excessive  advancements  made  to 
them  by  their  father.  Hence  it  is  clear  to  a 
demonstration  that  tbe  establishment  of  the 
claim  of  the  plaintiffs  in  that  suit  of  $3,737.- 
50  against  Dudgeon  was  a  matter  in  which 
Dinwiddle,  a  defendant  in  that  suit  and  tbe 
plaintiff  in  tbe  present  action,  had  not  « 
particle  of  interest  The  only  possible  effect 
of  the  former  suit  was  to  create  an  outstand- 
ing title  in  the  plaintiffs  in  that  action 
against  the  whole  estate  in  the  land  convey- 
ed to  Dudgeon,  life  estate,  contingent  remain- 
der, and  reversion,  and  this  entii-e  estate 
was  sold,  and  the  legal  title  thereto  was  con- 
veyed to  the  life  tenant.  Dudgeon,  and  that 
fact  is  the  basis  of  the  present  suit  by  the 
reversioner.  It  Is  evident  therefore,  that  m> 
much  of  the  above  quotation  as  says  that 
"the  rule  [referring  to  outstanding  titles]  has 
no  reference  to  tbe  titles  of  the  very  party 
himself,"  when  read  in  connection  with  the 
following  words,  "Here  Dinwiddle's  title 
was  decreed  to  be  sold  and  was  sold,"  shows 
that  tbe  fact  was  not  observed  that  Din- 
vriddle  bad  no  interest  or  claim  whatever 
to  the  outstanding  title  (the  equitable  charge), 
but  that  bis  sole  rights  were  those  of  a 
reversioner  after  the  lapse  of  the  life  es- 
tate in  Dudgeon  and  the  failure  of  the  con- 
tingent remainder  in  his  bodily  heirs.  Had 
this  distinction  been  noted,  the  inaccurate 
language  of  the  learned  majority  opinion,  re- 
ferring to  the  title  of  Dinwiddle  as  reversion- 
er and  as  having  some  part  or  lot  of  the 
outstanding  title,  with  which  he  had  no  con- 
cern, doubtless  would  not  l»ave  been  used. 

III.  It  is  too  clear  for  extended  comment 
that  the  character  of  the  decree  in  the  for- 
mer suit  to  enforce  a  spedflc  sum,  $3,737.50> 
against  the  entire  estate  in  the  lands  de- 
vised to  Alexander  Dudgeon,  Jr.,  was  the 
establishment  of  an  outstanding  title  in  favor 
of  those  plaintiffs  alone.  In  reason  and  up- 
on authority  an  outstanding  title  or  incum- 
brance exists  wherever  the  evidence  shows 
an  adverse  and  paramount  right  or  claim  to 
be  validly  vested  in  another  or  others  than 
the  person  or  persom  holding  the  title  or  es- 
tate subject  thereto.  Black's  Dictionary.  In 
the  ease  at  l>ar  such  "adverse  claim"  was 
made  and  established  in  the  plnintiffB  in  tbe 
suit  brought  to  adjudge  its  superiority  to 
the  entire  title  in  tbe  lands  conveyed  to  the 
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life  tenant,  Dadgeon,  to  bis  bodily  belrg,  and 
the  reversioner,  Dinwiddle.  Dudge<«  v.  Dud- 
geon, 8T  Mo.  218. 

Neither  Dudgeon,  nor  the  contingent  re- 
maindermen, nor  Dinwiddle,  the  reversioner, 
bad  any  title  or  Interest  In  snch  claim  which 
was  In  the  strictest  sense  "adverse"  to  their 
respective  estates,  and  this  conclusion  cannot 
be  avoided  In  reason  or  upon  authority  under 
the  record  In  this  case.  The  equitable  charge 
created  by  the  decree  being  In  Its  essence 
an  outstanding  Incumbrance  on  the  title  to 
each  and  all  the  persons  to  whom  the  land 
bad  been  devised,  the  only  question  Is  wheth- 
er the  present  plaintiff,  Dinwiddle,  can  as- 
sert In  tbls  suit  bis  right  to  compel  the  rep- 
resentative of  the  life  tenant.  May  Paul 
Hackley,  upon  satisfaction  of  the  remaining 
mortgage  on  said  land,  to  convey  the  same, 
or  on  default  to  be  devested  of  the  legal 
title?  It  must  be  remembered  that  a  rever- 
sioner or  remainderman  stands  on  a  different 
plane  as  to  a  preceding  Ufe  tenant  from  that 
occupied  by  tenants  In  common  of  real  es- 
tate. In  the  latter  Instance  It  was  ruled 
QI>on  a  review  of  the  cases  requiring  one  co- 
tenant  to  protect  the  estate  of  the  others, 
that  such  rule  did  not  apply  where  the  co- 
tenant  only  purchased  upon  the  foreclosure 
of  a  mortgage  after  the  refiual  of  the  other 
to  participate  or  to  take  any  steps  to  protect 
the  common  title.  Becker  v.  Becker,  254  Mo. 
loc.  dt.  684,  163  S.  W.  865. 

On  the  other  band,  a  stricter  rule  governs 
the  purchase  by  a  life  tenant  of  an  outstand- 
ing charge  which  is  based  on  the  fact  that  no 
unities  of  title  and  possession  exist  between 
blm  and  the  remainderman  or  reversioner. 
On  the  contrary,  the  estate  of  a  life  tenant  Is 
distinct  In  time,  quality,  possession,  and  ob- 
ligations from  that  subsequently  created. 
Bradley  v.  Goff,  243  Mo.  loc.  cit.  102,  147  S. 
W.  1012;  Hall  v.  French,  165  Mo.  loc.  dt. 
438,  65  S.  W.  760;  Bone  v.  Tyrrell,  113  Mo. 
175,  20  S.  W.  796;  Hlldenbrandt  Trustee  v. 
Wolff,  79  Mo.  App.  loc.  clt  334.  For  which 
reasons  the  law  Imposes  upon  blm  the  full 
duties  of  a  fiduciary  or  trustee  with  respect 
to  the  owner  of  the  future  estate  In  the  land. 
16  Cya  pages  616,  617.  Tbls  universal  rule 
has  been  recently  stated  by  Woodson,  J.,  re- 
ferring to  purchase  of  outstanding  titles,  to 
wit: 

"This  question  has  been  before  this  court 
frequently,  and  the  uniform  ruling  has  been  that 
the  purchase  of  land  at  a  foreclosure  sale  under 
a  mortgaKe  or  deed  of  trust  by  a  life  tenant  will 
be  deemed  to  have  been  made  for  the  ben^t  of 
the  remaindermen,  if  they  contribute  their  por- 
tion of  the  purchase  money  within  a  reasonable 
time.  CockriU  v.  Hntchinson,  135  Mo.  67  [36 
S.  W.  375,  58  Am.  St  K^.  564];  Stitt  v.  Stitt, 
205  Mo.  155  [103  S.  W.  5451:  Butter  v.  Caro- 
thers.  223  Mo.' 6.^1  [122  S.  W.  lOriOl;  Hintors 
T.  Hlnters,  114  Mo.  26  [21  S.  W.  456];  Allen 
V.  De  Groodt,  106  Mo.  442  [16  S.  W.  494,  1049]; 
Id..  08  Mo.  169  ril  S.  W.  240.  14  Am,  St  Rep. 
626].  •  •  •  For  stronger  reasons  the  same 
rule  should  and  does  apply  between  the  life  ten- 
ant and  remainderman,  because  the  former  not 
only  bears  the  confidential  relation  to  the  latter 
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that  one  cotenant  bears  to  another,  but  also 
has  Uie  exclusive  possession,  care,  control,  and 
enjoyment,  of  the  entire  estate,  which  In  a  large 
measure  excludes  the  remainderman  from  pro- 
tecting his  own  rights  and  interest  in  and  to 
the  land;  whereas,  in  a  case  between  cotenants 
all  of  them  stand  upon  an  equal  footing."  Peak 
V.  Peak,  228  Mo.  loc  dt  662,  128  S.  W.  986, 
137  Am.  St  Rep.  638. 

Tbe  facts  of  the  instant  case  bring  It  pe- 
culiarly wltbin  this  distinction.  Here  the 
life  tenant,  Alexander  Dndgeon,  Jr.,  was  in 
complete  control  and  possession  of  tbe  land 
in  question  in  which  bis  bodily  beirs  were 
entitled  to  a  contingent  remainder  In  fee. 
Tbe  plaintiff  did  not  belong  to  that  class,  and 
his  expectancy  was  a  mere  possibility  of  re- 
verter, depending,  first,  upon  the  expiration 
of  a  life  estate;  second,  on  the  lapse  of  a 
contingent  remainder  in  fee;  and,  third,  up-' 
on  bis  own  survival  after  tbe  happening  of 
these  contlngendes.  In  tbe  ordinary  course 
of  things  and  under  normal  conditions,  sucb 
a  bare  expectancy  would  never  become  a  con- 
crete reality,  and  bence  did  not  make  it  tbe 
duty  of  tbe  plaintiff  to  take  any  action  with 
reference  to  tbe  removal  of  an  inciunbrance 
on  the  land  prior  to  the  time  when  bis  right 
to  possession  should  accrue  by  the  lapse  of 
all  tbe  preceding  estates. 

With  respect  to  the  life  tenant  the  case 
was  wholly  different.  Having  an  estate  cer- 
tain, with  contingent  remainder  In  fee  to  bis 
bodily  beirs,  and'  being  in  possession,  be  set 
about  the  task  of  obtaining  the  fee  simple  to 
the  estate  in  blmself  by  borrowing  enough 
money  thereon  to  pay  the  equitable  diarge 
against  It,  and  accomplished  that  object  as 
heretofore  shown.  The  equitable  charge' en- 
forced against  this  property  could  not  have 
more  binding  force  than  if  a  mortgage  for 
tbe  same  amount  had  been  given  by  tbe  tes- 
tator In  his  lifetime.  Sucb  a  conveyance 
would  bave  been  a  lien  upon  tbe  entire  estate 
in  the  lands,  of  equal  force  and  dignity  wltb 
the  provision  In  bis  wlU  charging  the  lands 
with  a  lien.  No  distinction,  on  principle  can 
exist  between  the  cases.  The  authorities  are, 
however,  conclusive  that  in  the  former  cases 
(a  lien  created  by  contract)  the  life  tenant 
could  only  acquire  a  fee  by  purchase  on  tbe 
foreclosure  of  such  lien  and  subject  to  be  di- 
vested upon  the  payment. by  tbe  remainder- 
man or  reversioner  of  a  Just  proportion  of 
the  amount  expended  by  the  life  tenant  in 
removing  tbe  paramount  lien.  Morrison  v. 
Koehl,  215  Mo.  545,  114  S.  W.  981;  Cockrlll 
v.  Hutchinson,  135  Mo.  67,  36  S.  W.  375,  58 
Am.  St  Rep.  564 ;  Meads  v.  Hutchinson,  111 
Mo.  620,  19  S.  W.  1111 ;  Allen  v.  De  Groodt, 
105  Mo.  442,  16  S.  W.  491,  1049;  Defreese  v. 
Lake,  109  Mich.  415,  67  N.  W.  505,  32  L.  R. 
A.  744,  63  Am.  SL  Rep.  584;  Phelan  v.  Boy- 
Ian,  26  Wis.  679;  Keller  v.  Eenske,  123  Wis. 
435,  101  N.  W.  378,  1050;  Daviess  v.  Myers, 
13  B.  Mon.  5U. 

To  my  mind  tbe  conclusion  Is  iriealstible 
that  the  manipulations  of  tbe  title  by  tbe  life 
tenant  would  not  bave  defeated  tbe  contlnnent 
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remainder  In  fee  nor  cut  off  the  reversion  to 
the  plaintiff  after  the  falling  in  of  the  life  es- 
tate and  the  lapse  of  the  remainder  over.  I 
cannot  give  my  consent  to  the  result  of  the 
learned  majority  opinion,  whereby  the  ten- 
ant for  life,  by  the  simple  plan  of  borrow- 
ing on  the  security  of  the  land  a  small  frac- 
tion of  its  value  and  applying  the  same  to 
the  extinction  of  a  prior  incumbrance,  can 
acquire  a  fto-simple  title  as  against  the  terms 
of  a  will  creating  only  a  life  estate  In  him 
and  vesting  a  reversion  in  fee  thereafter  In 
other  persons. 

I  therefore  dissent  to  the  views  expressed 
in  that  opinion. 


OLDS  V.  AVEN  et  al.     (No.  1607.) 

(Springtield  Gojut  of  Appeals.    IfliasourL    Feb. 

15,  1916.) 

1.  Chattbi,  Mortoaoes  4=»72— Fraudoixnt 
Rkpbksentations— Right  to  Relt  Upow. 

Where  defendants  counted  the  beds  in  a 
rooming  house  which  the;  purchased,  ascertain- 
ing that  there  were  eight  or  nine,  and  were  in- 
formed that  they  were  rented  at  from  26  to  50 
cents  a  night,  they  were  not  entitled  to  relv  on 
the  seller's  representation  that  he  made  from 
$15  to  $25  per  day  out  of  the  establishment, 
and  such  representations  afford  no  ground  for 
relief  in  an  action  to  enforce  a  chattel  mortgage 
to  secure  a  note  for  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  H  142, 143 ; ,  Dec.  Dig.  (8=»T2.] 

2.  Pbincipal  and  Agent  ^sslll— Authobitt 
or  Agent. 

That  an  agent  had  possession  of  a  note  and 
mortgage  for  collection  does  not  show  that  be 
bad  authority  to  compromise  the  claim,  and  in- 
dependent evidence  of  such  authority  is  neces- 
sary to  support  a  compromise. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  326-^1,  876;  Dec.  Dig. 
€=>111.] 

3.  Chattel  Mobtgaoes  «=>80  —  Actions  — 
Evidence. 

In  an  action  to  enforce  a  chattel  mortgage 
to  secure  a  note  for  payment  of  the  pun^ase 
price  of  a  rooming  house,  the  question  whether 
the  seller  made  fraudulent  representations  as 
to  the  character  of  the  house  on  which  defend- 
ants relied  to  their  damage  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  142 ;  Dec.  Dig.  <S=380.] 

4.  Jdbtioes  or  the  Peace  e=>100— Actions- 
Pleading. 

As  there  are  no  formal  pleadings  in  justice 
court,  defendants  in  an  action  to  foreclose  a 
chattel  mortgage  to  secure  payment  of  a  note 
for  the  purchase  price  of  a  rooming  house  may, 
under  the  direct  provisions  of  Rev.  St  1909,  | 
7456,  show  that  the  seller  made  false  represen- 
tations as  to  the  character  of  the  house  on 
which  they  relied  to  their  damage,  and  that 
therefore  there  was  a  partial  failure  of  consid- 
eration. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tlie  Peace,  Cent  Dig.  gf  336-341;  Dec.  Dig. 
<S=»100.) 

Appeal  from  (Mrcult  Court,  Webster  Coun- 
ty; C.  H.  Sklnker,  Judge. 

Action  by  E.  P.  Olds  against  J.  T.  Aven 
and  another,  begun  In  justice  court  and  ap- 
pealed by  defendants  to  circuit  court.    From 


a  Judgment  there  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

Val  Mason,  of  Springfield,  and  Barrett  & 
Moore,  of  Oxark,  for  appellants.  S.  &  Bron- 
son,  of  Ozark,  and  Hamlin  &,  Hamlin,  of 
Springfield,  for  respondent 

FARRINGTON,  J.  This  Is  a  anlt  in  re- 
plevin brought  by  E.  P.  Olds  against  J.  T. 
Aven  and  Nellie  Aven,  In  which  the  plain- 
tiff prays  judgment  for  the  recovery  of  cer- 
tain chattels  on  which  it  is  alleged  was  giv- 
en a  chattel  mortgage  to  secure  the  payment 
of  a  note  for  $275.  The  suit  was  Instituted 
in  a  justice  court  and  no  pleading  was  filed 
by  the  defendants.  A  judgment  was  render- 
ed in  favor  of  the  plaintiff,  from  which  an 
appeal  was  taken  to  the  circuit  court  of 
Chribtion  county,  and  from  there  it  was 
taken  by  change  of  venue  to  the  circuit  court 
of  Webster  county,  where  the  plaintiff  again 
prevailed,  and  it  is  from  that  judgment  that 
defendants  appeal  to  this  court. 

£'^om  the  instructions  asked  by  the  de- 
fendants which  were  refused  by  the  court, 
we  see  that  the  theories  of  the  defense  were: 
Elrst,  that  the  defendants  charge  plaintiff 
with  cheating  and  defrauding  them  in  tlie 
sale  of  a  rooming  house  on  Campbell  street 
in  the  dty  of  Springfield,  Mo.,  for  which  the 
note  secured  1^  the  chattel  mortgage  was 
given;  and,  second,  that  the  agent  of  the 
plaintiff  in  possession  of  the  note  and  mort- 
gage, having  the  same  in  Ills  hands  for  col- 
lection, agreed  with  the  defendants  that  on 
returning  certain  of  the  chattels  secured  in 
the  mortgage  (which  were  in  Springfield  and 
were  the  household  goods  sold  with  the  room- 
ing house)  the  mortgage  and  note  would  be 
canceled  and  returned  to  the  defendants. 
The  property  sought  to  be  recovered  in  this 
action  is  live  stock  and  corn  situated  in  Chris- 
tian county  and  covered  by  the  mortgage 
along  with  the  hon.sehold  goods  which  were 
purchased  to  secure  the  purchase  price  of  the 
rooming  house.  The  court  at  the  close  of  all 
the  evidence  directed  the  jury  to  find  for 
the  plaintiff,  and  it  is  from  the  giving  of 
that  instruction  and  the  refusal  of  two  in- 
structions asked  by  defendants  on. the  theo- 
ries above  set  out  that  complaint  Is  made  in 
this  court 

[1]  On  the  question  of  the  alleg;ed  fraud 
practiced  on  defendants  by  the  plaintiff,  the 
defendants  undertook  to  show  that  when 
they  bought  the  rooming  house  from  the 
plaintiff  he  represented  to  them  that  it  was 
a  money-making  establishment  and  that  be 
had  t>ecn  running  a  reputable  rooming  house 
and  making  from  |16  to  $25  per  day,  and 
that  it  was  on  the  strength  of  these  repre- 
sentations made  concerning  what  the  plain- 
tiff was  making  and  doing  with  the  room- 
ing house,  coupled  with  what  they  saw  the 
furnishings  and  furniture  in  the  house  was 
worth,  that  they  entered  into  the  contract 
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of  purchase  and  ga^e  tbe  note  and  chattel 
mortgage.  On  cross-examination  the  defend- 
ant Nellie  Aren  admitted  that  she  counted 
the  beds  In  the  rooming  house,  and  that  there 
were  some  eight  or  nine ;  and  also  admitted 
that  plaintiff  told  her  that  he  rented  the  beds 
at  from  "25  to  60  cents  apiece."  Further, 
that  she  did  not  know  but  what  he  filled  the 
beds  every  night;  that  she  did  not  know 
how  he  made  from  f  15  to  $25  a  day  renting 
eight  or  nine  beds  at  from  25  to  50  cents 
each;  and  that  she  did  not  figure  it,  as  she 
had  not  had  anything  to  do  with  anything 
like  that  before,  and  was  a  stranger.  It  Is 
in  erldence  that  both  defendants  could  vead 
and  write  and  went  over  the  articles  in  the 
house  making  a  list  thereof.  It  is  inconceiv- 
able that  any  one  of  ordinary  intelligence 
and  perception  could  be  deceived  by  tbe 
statement  which  It  is  claimed  the  plaintiff 
made,  that  he  was  making  from  $15  to  $25 
per  day  renting  eight  or  nine  beds  at  from 
25  to  50  cents  each,  and  Nellie  Aven's  ex- 
planation that  she  thought  maybe  he  filled 
the  beds  every  night  and  that  she  was  a 
stranger  falls  to  account  for  her  being  really 
deceived  by  such  a  statement  It  Is  one  of 
the  elementary  principles  of  law  that,  in  or- 
der for  a  person  to  recover  on  the  theory 
that  he  has  been  defrauded  by  a  misrepre- 
sentation, he  must  show  that  the  misrepre- 
sentation was  at  least  such  as  would  mis- 
lead or  confuse  a  person  of  ordinary  intel- 
ligence. With  tbe  facts  which  she  stated 
Uie  plaintiff  told  her.  she  was  In  no  posi- 
tion to  claim  that  she  was  mlBled.  In  order 
for  a  buyer  to  recover  damages  for  misrep- 
resentations, he  must  show  reliance  on  the 
represoitations,  that  tbey  were  adapted  to 
deceive  a  bnyer  of  ordinary  prudence,  and 
an  intention  to  decdve.  AMn  Fmlt  & 
Truck  Ass'u  V.  Hartman,  146  Mo.  App.  155, 
123  S.  W.  957.  The  buyer  mast  have  re- 
Hed  on  the  representations  in  the  exercise 
of  ordinary  prudence.  Stratton  v.  Duddlng, 
164  Mo.  App.  22,  147  S.  W.  516. 

[2]  Wilson  is  the  father-in-law  of  the 
plaintiff,  and  defendants  testified  that  when 
be  came  to  collect  the  note  when  It  was  due 
he  agreed  with  Nellie  Aven  that  if  she  would 
turn  over  the  furniture  and  rooming  house 
to  him  be  would  cancel  tbe  indebtedness. 
There  is  no  proof  made  by  the  defendants 
that  Wilson  as  plaintiff's  agent  had  any  au- 
thority to  do  anything  except  to  collect  tbe 
note,  and  bis  possession  of  the  note  and 
mortgage  was  not  sufficient  to  give  bim  au- 
thority to  make  any  arrangement  other  than 
to  receive  payment.  This  has  been  expressly 
held  in  tbe  case  of  Kuocbe  v.  Wblteman,  86 
Mo.  App.  loc.  dt  673. 

The  trial  court  therefore  properly  held 
that  there  was  a  failure  of  proof  on  tbe  ques- 
tion of  misrepresentation  as  to  tbe  amount 
Olds  was  making  out  of  the  rooming  bouse 
and  on  the  defense  that  Wilson  bad  agreed 
to  release  the  Indebtedness  in  full  it  NclUe 
Aven  would  turn  over  tbe  furniture. 


[3]  However,  the  defendants'  testimony 
and  6ne  theory  devel(^>ed  in  Instruction  No. 
1  asked  by  them  show  that  they  were  rely- 
ing on  defeating  this  action  l)ecause  of  a 
fraudulent  representation  as  to  the  character 
of  the  bouse  Olds  was  selling  them.  It  will 
be  borne  in  mind  that  the  amount  owing 
from  the  defendants  to  Olds,  secured  by  a 
chattel  mortgage,  was  evidenced  by  a  note 
given  for  the  purchase  price  of  tbe  rooming 
house,  and  that  tbe  purpose  of  the  writ  of 
replevin  was  to  get  possession  of  tbe  person- 
al property  covered  by  the  mortgage  in  order 
that  it'  might  be  by  foreclosure  subjected  to 
tbe  payment  of  the  purchase-money  debt; 
and  the  court  in  its  Judgment  gave  Olds  tbe 
possession  of  the  personal  property,  or  at 
his  election  a  money  Judgment  for  $259,  the 
amount  still  due  on  the  purchaise  price. 
There  was  evidence  introduced  by  tbe  de- 
fendants that  Olds  represented  to  Nellie 
Aven  that  the  house  had  a  good  reputation. 
She  testified  that  she  knew  nothing  of  the 
character  of  tbe  house  except  what  Olds 
told  her.    Quoting  from  her  testimony: 

"He  told  me  he  was  running  a  nice  decent 
house,  and  I  believed  it ;  but  I  afterwards  found 
out  by  experience,  and  not  what  I  heard,  what 
kind  of  a  place  he  had  been  running.  •  •  • 
I  did  not  make  anything  there  from  the  time 
I  first  run  it  until  I  quit.  When  I  took  charge 
of  the  house,  there  were  men  came  up  there,  sev- 
eral men,  sometimes  there  would  be  a  half  dozen 
in  a  bunch,  and  sometimes  one  or  two;  any- 
way, tbey  would  come  up  there  and  call  for 
women  every  time  they  would  come.  No  men 
called  for  Mr.  Olds.  At  the  time  I  took  charge 
of  this  place,  Olds  didn't  turn  me  over  any  reg- 
ular boarders  or  roomers.  There' was  just  one 
young  man  there  rooming;  as  Mr.  Olds  said, 
they  didn't  keep  boarders.  I  tried  to  keep  as 
good  a  class  of  i>eople  aa  I  could.  Men  would 
come  up  there  and  ask  for  a  room,  I  would  tell 
them  I  bad  rooms  and  would  show  them  my 
rooms.  Then  they  would  want  to  know  wheth- 
er I  had  girls,  and  I  would  tell  them  I  kept 
no  girls,  and  the^  would  say:  'Why  don't  you? 
Mr.  Olds  kept  girls  here.'  They  would  ask  for 
girU,  and  I  would  tell  them  no,  and  they  would 
go  away  without  taking  any  room.  This  hap- 
pened more  than  once.  I  didn't  know  who  the 
men  were.  After  I  went  into  possession  and 
before  Wilson  presented  the  note,  I  found  out 
the  general  reputation  of  that  place,  which  was 
bad  for  keeping  women  and  selling  whisky." 

The  landlord  bad  given  Olds  notice  to  quit 
about  tbe  time  he  sold  out,  and,  though  tbe 
landlord  testifies  tliat  he  does  not  know  what 
was  tbe  reputation  of  tbe  bouse  Olds  was 
running,  be  does  say,  "I  gave  Olds  notice  to 
quit  on  account  of  tbe  kind  of  bouse  be  was 
running." 

'Ebe  city  police  ma,tron  of  Springfield,  after 
stating  what  her  duties  were,  testified : 

"I  was  acquainted  with  the  general  reputation 
of  E.  P.  Olds'  place,  the  Star  Rooming  House, 
the  reputation  generally  of  the  Star  Rooming 
House  on  SouHi  Campbell  street  in  the  year 
1013,  especially'  in  the  fall,  for  morality,  and 
would  have  to  say  it  was  bad." 

She  also  testified  that  she  was  acquainted 
with  some  of  the  women  who  stayed  there, 
and  that  their  reputation  was  very  bad. 

[4]  We  are  of  the  opinion  that  there  was 
suffldeat  evidence  from  wliich.  a  Jury  might 
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reasonabl7  find  that  the  character  of  the 
house  sold  by  Olds  to  the  defendants  was  not 
as  he  represented,  and  there  is  nothing  In  the 
record  to  show  other  than  that  Nellie  Aven 
relied  on  these  representations.  If  the  Jury 
should  find  this  to  be  true,  It  would  amount 
to  a  fraud  on  her  in  the  purchase  of  the 
rooming  house  for  which  the  note  forming 
the  foundation  of  this  action  was  given. 
There  is  no  attempt  by  the  defendants  to  re- 
cover a  judgment  by  way  of  counterclaim  or 
set-off.  The  cause  having  arisen  in  a  justice 
court  where  no  formal  pleadings  are  required 
setting  up  a  defense  which  goes  to  bar  the  ac- 
tion (Yount  V.  Spain,  180  S.  W.  17),  the  evi- 
dence was  admissible  and  the  Issue  triable 
whether  or  not  there  was  a  total  or  partial 
failure  of  consideration  (section  7456,  R.  S. 
1009).  The  jury  should  have  been  Instructed 
that  If  they  should  find  that  there  were 
fraudulent  representations  as  to  tbe  charac- 
ter of  the  house  inducing  the  signing  of  the 
note,  and  that  by  reason  thereof  the  defend- 
ants were  damaged,  they  should  deduct  such 
damages  arising  therefrom  as  they  found  to 
exist  from  the  balance  of  the  note  sued  on. 

The  judgment  Is  reversed,  and  the  catise  re- 
manded. 

ROBERTSON,   P.   J.,   and   STURGIS,   J., 
concur. 


POWERS  ▼.  CONBAN  et  bL    (No.  1462.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

15,  1016.) 

1,  Novation  €=»9— Assent  ox  Pabtdbb— At- 

LOWANCE  of  ChKDIT. 

Where  the  plaintifF  gave  an  order  to  the  de- 
fendants requinng  them  to  pay  her  debt  to  a 
bask,  and  they  accepted  the  order  and  agreed 
to  pay  it,  tbey  could  not,  in  her  action  for  the 
moneys  due  her  from  them,  have  a  credit  for 
the  amount  of  such  order,  unless  they  had  paid 
as  agreed,  since  the  transaction,  in  tbe  absence 
of  acceptance  as  a  discharge  of  plaintiff  by  the 
bank,  did  not  operate  to  release  or  extinguish 
plaintiff's  debt 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  f  0 ;   Dec.  Dig.  <e='9.] 

2.  EXKCUTOBS  AND  Adminibtbators  «=945S— 

Form— Pabtieb— Capacities. 

Where  the  plaintiff  sued  certain  persons  as 
adminiKtrators  of  the  estate,  the  judgment  could 
not  mn  against  them  individually  with  an  award 
of  execution,  but  should  have  run  against  them 
in  their  representative  capacity. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  $|  1884-1808;  Dec. 
Dig.  <S=>453.] 

Appeal  from  Circuit  (3ourt,  New  Madrid 
County ;  Frank  Kelly,  Judge. 

Action  by  Carrie  M.  Powers  against  Matt 
J.  Conran  and  J.  K.  Robblus,  admlnistra- 
tors  of  the  estate  of  James  V.  Conran,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Afflrmed  as  amended. 

Thomas  Gallivan,  of  New  Madrid,  for  ap- 
pellants. Brewer  &  Riley,  of  New  Madrid, 
for  respondent. 


STUROIS,  J.  The  petition  In  tbis  case  Is 
In  two  counts,  each  seeking  to  have  a  judg- 
ment against  the  estate  of  James  V.  Conran, 
deceased.  In  a  general  way,  it  Is  charged 
that  James  Conran  In  his  lifetime  had  charge 
of  plaintiff's  business  affairs,  managing  her 
property  and  collecting  and  disbursing  funds 
belonging  to  her,  both  in  her  Individual  ca- 
pacity and  as  administratrix  of  the  estate  of 
her  former  husband.  It  la  claimed  that  said 
Conran  had  not  accounted  for  and  paid  over 
to  plaintiff  various  Items  and  amounts  com- 
ing to  his  hands  and  belonging  to  plain- 
tiff. The  court  appointed  a  referee,  who 
heard  all  the  evidence  and  made  report  on 
March  16,  1014,  finding  that  plaintiff  was 
entitled  to  judgment  on  the  first  count  of 
her  petition  in  the  sum  of  $3,643.06  and  on 
tbe  second  count  for  |2,675.30.  Exceptltms 
to  this  report  were  filed  by  defendants  which 
were  beard  and  overruled  November  12, 
1014,  the  referee's  report  then  confirmed, 
and  judgment  entered  for  the  total  sum  of 
$6,216.26,  with  interest  at  0  per  cent  from 
March  16,  1914,  the  date  of  the  referee's  re- 
port The  defendants  thereupon  appealed  to 
this  court 

[1]  The  only  errors  suggested  in  this  court 
relate  to  the  allowing  of  Interest,  which  ob- 
jection was  withdrawn  at  the  time  of  argu- 
ing the  case,  and  the  failure  of  the  court  to 
give  defendants  credit  for  tbe  amount  of  tbe 
following  order: 

"New  Madrid,  Mo.  July  16.  1912.  To  M.  J. 
Conran  and  J.  K.  Bobbins,  Administrators  of 
the  EiState  of  J.  V.  Conran,  Deceased:  You 
will  please  pay  Farmera'  Bank  of  Portageville, 
Missouri,  the  amount  of  the  note  they  hold 
ogaiust  me  in  the  sum  of  $2,500.00  and  interest 
from  January  Ist,  1912,  out  of  the  funds  due 
me  from  you,    [Signed]    Carrie  Oirvin  Powers. 

"We,  the  undersigned  administrators  of  the 
estate  of  J.  V.  Conran,  hereby  accept  the  order 
of  Carrie  Girvin  Powers,  and  agree  to  pay  what- 
ever money  that  may  be  due  her  up  to  and  in- 
cluding, in  the  event  same  may  be  diK  her,  the 
amount  of  said  order  to  the  Farmers'  Bank  of 
Portageville,  Missouri.  August  ^,  1012.  Matt 
J.  Conran,  J.  K.  Bobbins,  Administrators." 

This  therefore  is  the  only  matter  for  oar 
consideration.  It  is  conceded  that  defend- 
ants, as  administrators  or  otherwise,  have 
not  paid  this  order  or  anything  thereoo. 
Had  they  paid  the  order,  or  should  they  yet 
do  so,  out  of  moneys  due  the  plaintiff,  they 
doubtless  would  be  entitled  to  credit  for  the 
amount  paid,  as  same  would  be  paid  at 
plaintiff's  direction  and  consent  in  discharge 
of  a  valid  debt  owing  by  her.  But  we  imow 
of  no  principle  of  law,  and  no  authority  is 
cited  by  appellants,  authorizing  a  credit  to 
be  given  before  and  in  the  absence  of  ac- 
tual payment.  The  mere  acceptance  by  a 
third  person  of  a  promise  made  to  pay  a 
debt  to  such  third  person  from  anoUier 
will  not  operate  to  release  or  extinguish 
the  debt  of  such  other  person.  To  bare 
such  effect  there  must  be  a  clear  agree- 
ment to  accept  the  latter  promise  in  dis- 
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charge  of  the  first  Briscoe  ▼.  Callahan,  77 
Mo.  134;  Lumber  Co.  t.  Moffert,  69  Mo. 
App.  437. 

[2]  It  results  that,  so  far  as  the  amount 
is  concerned,  the  Judgment  should  be  affirm- 
ed. But  It  Is  pointed  out  that  as  to  form 
the  Judgment  is  against  the  defendants  per- 
sonally with  an  award  of  execution. 

Following  the  precedent  of  Llpperd  v.  Jef- 
fries, 181  Mo.  App.  106,  133,  168  S.  W.  934, 
It  is  adjudged  by  this  court  that  the  plain- 
tiff have  and  recover  of  the  defendants, 
as  administrators  of  the  estate  of  James  V. 
Conran,  deceased,  the  sum  of  $6,216.26  with 
interest  at  6  per  cent,  from  March  16,  1914, 
as  well  as  her  costs  herein  expended,  and 
that  such  Judgment  be  certified  to  the  pro- 
bate court  of  New  Madrid  county,  Mo.,  for 
classification  against  and  payment  by  the 
said  estate  of  James  V.  Conran. 

Finding  no  error,  the  Judgment  of  the  cir- 
cuit court  of  New  Madrid  county.  Mo.,  is 
affirmed  as  herein  amended. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


PERUN  T.  WATERS-PIERCE  OIL  CO.  • 

(No.  14861.) 

(St.  Louia  Court  of  Appeals.    Miasoori.    Feb.  8, 
1916.) 

1.  Mastib  ahd  Skbvaitt  «=9l48— L1ABII.ITT 
FOB  Injubixs — Nbouoenob  of  Fobeman  — 
Scope  of  Autuobitt. 

Where  a  foreman  bad  direct  diarge  of  and 
anpervision  over  a  driver,  and  the  driver  repKort- 
ed  to  him  and  received  orders  and  directiona 
from  him,  the  foreman's  negligent  direction  to 
him  to  apply  turpentine  to  the  anus  of  a  horse 
if  it  balked  waa  not  outside  the  scope  of  his  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  290;   Dec.  Dig.  «=3l48.] 

2.  Mabteb  and  Sebvant  «=>222— Liabiutt 
FOB  Injubie»— Assumption  of  Risk. 

An  employ^  did  not  assume  the  risk  of  in- 
Jury  from  obedience  to  his  foreman's  direction 
that  he  apply  turpentine  to  the  anus  of  a  horse 
if  it  balked,  where  the  foreman  was  negligent 
in  giving  such  order,  since  a  servant  does  not 
assume  the  risk  of  perils  and  dangers  arising 
from  the  master's  negligence,  but  only  those 
risks  naturally  incident  to  the  employment, 
when  conducted  by  the  master  with  reasonable 
care  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  648-661 ;  Dec.  Dig.  «=» 
222.] 

8.  Mabteb  and  Sebvant  <8=>21&— LiABii,nT 

fob  Injubies— Contbibutobt  Neouoence. 

While  an  employ^  did  not  assume  a  risk 

caused  by  the  negligence  of  a  vice  principal,  the 

vice  principal's  negligence  did  not  relieve  him 

of  the  consequence  of  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {}  667-673;  Dec.  Dig.  «==> 
216.] 

4.  Mabteb  and  Sebvant  ^=>2S9  —  Actions 
FOB  Injobies— Questions  fob  Jubt. 

In  an  action  by  an  employ^,  who  applied 
turpentine  to  the  anus  of  a  horse,  as  directed  by 
Us  foreman,  and  was  kicked  by  the  horse,  evi- 
dence as  to  his  ignorance  of  the  effect  the  tur- 


pentine wouM  have  held  to  make  a  question  for 

the  jury  as  to  his  contributory  negligence, 
though  he  admitted  the  foreman  told  him  the 
tarpentine  would  make  the  horse  "go  like  the 
devil." 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  1089,  1090,  1092-1132; 
Dee.  Dig.  «=>289.] 

6.  Tbiai,  «3>166— Deitobbeb  to  Etidknob. 
In  passing  upon  a  demurrer  to  the  evidence, 

the  evidence  is  to  be  viewed  in  the  light  most  fa- 
vorable to  plaintiff,  giving  plaintiff  the  benefit 
of  every  inference  which  may  be  fairly  and  le- 
gitimately drawn  therefrom  ia  his  favor,  and  the 
demurrer  can  be  sustained  only  when  the  cause 
of  action  is  nnsuatained  by  any  material  evi- 
dence or  by  any  inference  reasonably  to  be 
drawn  from  the  facts  proved. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  364-866;  Dec.  Dig.  (S=>166.] 

6.  Mabteb  and  Sebvant  «=>288  —  Actions 
FOB  Injitbies— Questions  fob  Jubt. 

Where  an  employ^  who  applied  turpentine 
to  the  anus  of  a  balky  horse,  as  directed  b.v  his 
foreman,  and  was  kicked  by  the  horse,  testified 
positively  that  he  knew  nothing  of  the  proper- 
ties of  turpentine,  or  of  the  danger  of  following 
the  foreman's  directions,  and  this  appeared  in- 
ferentially  from  the  fact  that  he  inquired  of  oth- 
er employes  as  to  the  propriet;^  and  safety  of 
dmng  as  he  was  told,  and  was  mformed  that  it 
would  be  "all  right,"  this  positive  testimony, 
and  the  legitimate  inferences  in  his  favor,  was 
not  overcome  so  as  to  justify  the  sustaining  of 
a  demurrer  to  the  evidence  by  the  inference  un- 
favorable to  him,  arising  from  his  admission  that 
the  foreman  told  him  the  turpentine  would  make 
the  horse  "go  Uke  the  devil.' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  1068-1088;  Dec.  Dig. 
<Ss>288.1 

7.  Action  «=5»12— LiABttirr  fob  Iktobies— 
ViOLxmoN  OF  Law. 

Where  an  employfi,  who  applied  turpentine 
to  the  anus  of  a  balky  horse  and  was  kicked  by 
the  horse,  acted  without  criminal  intent  or  de- 
sign, in  ignorance  of  the  effect  of  turpentine,  he 
was  not  guilty  of  a  violation  of  Rev.  St  1909, 
i  4627,  as  to  torturing  horses,  etc.,  so  as  to  be 
barred  from  recovering. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  «=»12.] 

Appeal  from  St  Louis  Circuit  Court;  Karl 
Kinuuel,  Judge. 

"Not  to  be  offlelaUy  published." 

Action  by  David  Perlin  against  the  Waters- 
Pierce  Oil  Company.  Judgment  for  defend- 
ant and  plaintiff  appeala.  Reversed  and  re- 
manded. 

See,  also,  182  Mo.  App.  727. 165  S.  W.  816. 

James  M.  Rollins  and  Jos^h  Reilly,  both 
of  St  Louis,  for  appellant'  Fordyce,  Uolll- 
day  ft  White,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries,  sustained  by  plaintiff  while  in  the 
employ  of  the  defendant  as  its  servant 
Plaintiff  was  kicked  and  injured  by  a  horse, 
which  he  was  driving  while  in  pursuit  of  de- 
fendant's business,  and  alleges  thai,  the  in- 
juries thus  sustained  by  him  resulted  proxi- 
mately from  the  negligence  of  defendant's 
foreman  In  the  premises.  At  the  close  of  his 
case  plaintiff  suffered  a  nonsuit  and  upon 
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tbe  conrt'8  refusal  to  set  aside  thenonsult  he 
appealed. 

Tbe  petition  alleges  that  on  December  14, 
1909,  plaintiff  was  in  defendant's  employ  as 
tbe  driver  of  a  team  of  horses,  attached  to  a 
wagcm  used  for  the  delivery  of  oil,  and  that 
plaintiff  In  this  capacity  was  under  the 
supervision  and  control  of  a  foreman  of  de- 
fendant, upon  whom  he  relied  for  instruc- 
tions as  to  his  work.  The  petition  further 
proceeds  as  follows: 

"Plaintiff  further  states  that  on  the  morning 
of  the  14th  day  of  December,  1909,  aforesaid, 
before  starting  on  his  route  for  the  delivery  of 
oil,  he  informed  the  foreman  of  the  defendant 
that  one  of  the  horses  which  plaintiff  was  to 
drive  that  day  was  of  a  stubborn  and  balky  dis- 
position, and  had  balked  on  previous  trips;  that 
defendant's  foreman  thereupon  gave  to  plaintiff 
a  bottle  containing  turpentine,  and  ordered 
plaintiff  that  if  the  horse  again  should  balk  and 
refuse  to  go  forward,  to  apply  some  of  said 
liquid  to  the  anus  of  said  horse;  that  later  on 
said  day,  when  plaintiff  was  endeavoring  to  go 
on  with  his  duties  delivering  oil,  the  horse  balk- 
ed and  refused  to  go  forward;  that  plaintiff, 
then  ignorant  of  the  effects  turpentine  would 
have,  applied  some  of  the  turpentine  to  the  anus 
of  the  horse  as  ordered  by  the  said  defendant's 
foreman,  and  mounted  to  his  seat  upon  the 
wagon. 

"Plaintiff  further  states  that  the  turoentine, 
applied  as  aforesaid,  produced  in  the  horse  a 
ganging,  burning,  and  irritating  sensation,  which 
caused  said  horse  to  violently  kick  plaintiff  on 
the  right  leg,  between  the  ankle  and  the  knee 
thereof,  with  such  force  as  to  break  tbe  bone  of 
plaintiff's  right  leg. 

"Plaintiff  further  states  that  tbe  defendant 
and  its  foreman  knew,  or  by  the  exercise  of  or- 
dinary care  would  have  known,  that  turpentine, 
because  of  its  burning,  stinging,  and  irritating 
effect  on  the  flesh,  when  applied  as  ordered  by 
the  defendant's  foreman,  as  aforesaid,  would 
cause  the  horse  to  become  violent  and  apt  to  kick, 
and  that  tbe  life  and  limbs  of  plaintiff  would 
thereby  become  endangered,  and  that,  notwith- 
standing, defendant  and  its  foreman  negligently 
ordered  plaintiff  to  use  said  liquid  on  tiie  horse, 
and  neglected  and  failed  to  inform  plaintiff  the 
effects  It  would  have  on  the  horse,  and  to  warn 
him  of  the  danger  of  being  kicked  and  injured 
in  using  said  turpentine  as  ordered  by  defend- 
ant's foreman. 

"Plaintiff  further  states  that  on  account  of  his 
injuries,  sustained  as  aforesaid,  be  was  confined 
to  hospital  for  a  lone  time,  and  has  suffered 
Kreat  pain  in  body  and  mind,  and  has  spent  for 
medical  attention  the  sum  of  $100  and  more; 
that  he  is  permanently  injnred  and  crippled ; 
that  his  right  leg  below  the  knee  is  crooked  and 
shortened,  all  to  his  great  damage  in  the  sum 
of  $7,500,  for  which  plaintiff  prays  judgment 
with  his  coats  herein  expended.' 

On  a  former  appeal  from  a  final  Judgment 
upon  a  demurrer  sustained  to  tbe  petition, 
we  held  that  the  petition  stated  a  cause  of 
action.  See  Perlln  t.  Oil  Company,  182  Mo. 
App.  727,  1C5  S.  W.  810.  The  evidence  ad- 
duced in  plaintiff's  behalf  went  to  support 
the  allegations  of  the  petition.  It  went  to 
show  that  defendant's  foreman  gave  plain- 
tiff a  bottle  of  turpentine  and  directed  him 
to  line  it  upon  the  horse,  in  the  manner  aver- 
red in  the  petition,  in  case  the  horse  became 
balky  during  the  day;  that  plaintiff  did  so 
apply  the  turpentine  to  the  horse,  with  the 
result  that  the  latter  kicked  him  while  he 
was  sitting  upon  the  seat  of  tbe  wagon. 


]  whereby  he  sustained  the  injarles  for  which 
j  he  sues.    It  does  not  appear  to  be  disputed 
that  plaintiff's  evidence  supported  the  allega- 
:  tions  of  the  petition,  which  we  held  to  state 
j  a  cause  of  action.    Tbe  point  is  made,  how- 
I  ever,  that  the  alleged  negligent  act  of  the 
foreman  was  beyond  the  scope  of  his  author- 
I  ity.    And  It  is  contended  that  the  trial  court 
properly  sustained  tbe  demurrer  to  the  evl- 
I  dence,  for  the  reason  that  under  tbe  facts 
.  disclosed  tbe  risk  was  one  assumed  by  plain- 
tiff, and,  further,  that  plaintiff  was  guilty 
of  conti-lbutory  negligence  as  a  matter  of 
law.    It  is  also  said  that  plaintiff  was  shown 
to   have   violated    section    4627,    Bev.    Stat. 
1909,  relating  to  cruelty  to  animals,  and  for 
this  reason  cannot  recover. 

[1]  We  think  that  there  is  obviously  no 
merit  in  the  contention  that  it  appears  from 
plaintiff's  case  that  the  alleged  negligent  act 
of  the  foreman  was  one  entirely  beyond  tbe 
scope  of  his  authority.  He  had  direct  charge 
of  and  supervision  over  plaintiff  In  the  per- 
formance of  the  work  in  question.  Plaintiff 
'  reported  to  him,  and  received  iiis  orders  and 
directions  from  him.  Upon  the  occasion  in 
question,  according  to  plaintiffs  evidence, 
the  foreman,  anticipating  that  the  horse 
would  give  trouble  during  the  day  by  balk- 
ing, and  stating  that  he  had  on  hand  no  ex- 
tra horse  nor  any  meams  of  sending  relief 
to  plaintiff  In  case  this  horse  became  balky, 
directed  plaintiff  to  follow  the  directions  al- 
leged. Manifestly  the  foreman's  directions 
as  to  tbe  manner  of  handling  and  dealing 
with  tills  balky  horse  was  a  matter  directly 
within  the  scope  of  hls'  duties. 

[2,  3]  Tbe  (intention  that  plaintiff  assum- 
ed tbe  risk  of  being  kicked  and  injured  by 
the  horse,  in  the  event  that  he  applied  the 
turpentine  to  him  as  directed,  may  be  dis- 
missed with  a  few  words.  It  is  now  thor- 
oughly and  definitely  settled  in  this  state — 
whatever  may  be  tbe  state  of  the  law  else- 
where— ^that  a  servant  does  not  assume  the 
risk  of  perils  and  dangers  arising  from  negli- 
gence of  the  master,  but  assumes  only  those 
risks  naturally  incident  to  the  employment 
vfh&x  conducted  by  the  master  with  reason- 
able care  on  his  part  Where  the  action  Is 
predicated  on  the  master's  negligence,  a  re- 
covery cannot  be  denied  the  servant  on  the 
ground  of  assumption  of  risk,  though  be 
may  be  precluded  by  reason  of  his  contrlbo- 
tory  negligence.  See  George  t.  Railroad, 
226  Mo.  364,  126  S.  W.  196 ;  Patrum  v.  Rall- 
'  road.  259  Mo.  109,  168  S.  W.  022 ;  Moore  V. 
Express  Co.,  186  Mo.  App.  593,  172  S.  W. 
410;  Grader  v.  Railroad,  181  Mo.  App.  526, 
:  164  S.  W.  678,  and  cases  cited, 
i  It  cannot  be  doubted  that  the  evidence  was 
ample  to  make  out  a  prima  facie  case  of 
I  negligence  on  the  part  of  the  foreman,  tbe 
I  alter  ego  of  the  master.  This  does  not  ap- 
pear to  be  seriously  disputed,  If  at  alL  The 
demurrer  to  the  evidence  could  hot  rightfully 
have  been  sustained  upon  the  theory  that 
plaintiff  assumed  the  risk  of  dangers  attend- 
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ant  upon  obedience  to  the  foreman's  direc- 
tions, for  auch  rls^  were  entailed  by  the 
negUgence  of  defendant's  vice  prlndpaL 
But  plaintiff  is  not  relieved  from  the  con- 
sequences of  his  own  negligence,  if  any,  and 
it  remains  to  be  seen  whether  or  not  plain- 
tiff may  lawfully  be  convicted  of  contrlbo- 
tory  negligence  as  a  matter  of  law.  We  con- 
clude that  It  must  have  been  on  this  theor/ 
that  the  trial  conrt  forced  plaintiff  to  a  non- 
suit. 

[4]  Relative  to  the  question  of  plaintiff's 
own  negligence,  some  further  details  of  the 
evidence  should  be  stated.  Plaintiff's  testi- 
mony Is  that  on  the  morning  of  the  day  dur- 
ing which  he  was  injured — a  cold  day  with 
snow  upon  the  ground — the  foreman  told  him 
that  he  would  have  trouble  with  this  balky 
horse.  He  says  that  he  told  the  foreman 
that  If  he  bad  trouble,  he  would  call  up  de- 
fendant's oltice  by  telephone,  and  a  man 
could  be  sent  to  him  with  another  horse, 
but  that  the  foreman  told  him  not  to  do  this, 
saying  that  there  was  neither  an  extra 
horse  nor  an  extra  man  to  send ;  that  plain- 
tiff thereupon  asked  the  foreman  what  to  do, 
and  the  latter  procured  the  bottle  of  turpen- 
tine, gave  it  to  plaintiff,  and  told  him  to 
saturate  a  piece  of  "waste"  with  It  and  ap- 
ply it  as  alleged  in  the  petition  in  case  the 
horse  balked.  And  plaintiff  says  that  he  in- 
quired, not  only  of  the  foreman,  but  of  Other 
men  in  defendant's  yard,  as  to  the  pro- 
priety and  safety  of  doing  this,  and  was  told 
that  it  was  "all  right,"  and  that  the  foreman 
assured  him  that  the  turpentine  would  not 
hurt  him,  and,  to  demonstrate  this,  poured 
some  upon  plalntlfT's  hand.  Plaintiff  tes- 
tified that  he  had  never  heard  of  turpentine 
before  and  was  entirely  Ignorant  of  its  prop- 
erties. Plaintiff  Is  an  ignorant  foreigner, 
who  had  been  in  this  country  about  nine 
years.  He  admitted  that  the  foreman  told 
him  that  if  he  used  the  turpentine  as  direct- 
ed, the  horse  would  "go  like  the  devil." 
Plaintiff  further  testified  that,  during  the 
day  mentioned,  the  horse  balked,  and  after 
repeated  efforts  to  make  blm  go  forwatrd 
plaintiff  stepped  upon  the  "tongue"  of  the 
wagon  and  applied  the  turpentine  as  direct- 
ed, and  resumed  his  place  upon  the  driver's 
seat,  whereupon  the  horse  began  to  kick 
violently,  striking  plaintiff  and  injuring 
him.  There  is  one  statement  made  by  plain- 
tiff in  testifying  which  would  make  it  ap- 
pear that  he  was  kicked  immediately  upon 
applying  the  turpentine;  but  later  plaintiff 
explained  that  he  was  kicked  immediately 
upon  resuming  his  seat  Upon  the  wagon,  and 
repeatedly  stated  that  he  was  thus  seated 
when  injured,  and  for  the  purposes  of  the 
demurrer  this  must  be  taken  as  true. 

Plaintiff  had  been  driving  tills  horse  for 
about  18  months.  The  horse  frequently  balk- 
ed and  refused  to  pull.  On  cross-examina- 
tion plaintiff  said  that  the  horse  did  not 
kick  but  "Jumped  around  on  bis  bind  legs." 


When  asked  if  he  did  not  know  it  to  be 
dangerous  "to  fool  with  a  horse  when  he 
is  balky,"  plaintiff  said: 

"When  he  is  balky  be  is  not  dangerous;  be 
jUBt  won't  go;  let  him  set  and  wait  a  while 
and  sometimes  get  all  right,  and  sometimes  I 
take  blm  out  from  this  side  and  hook  up  on  the 
other  side  and  maybe  he  will  go." 

Plaintiff  admitted,  however,  that  in  bis 
testimony  at  the  trial  of  a  former  suit 
brought  by  him  he  stated  that  the  horse 
kicked  and  got  crosswise  in  the  traces  when 
he  balked.  We  are  constrained  to  hold  that 
plaintiff  cannot  be  declared  guilty  of  con- 
tributory negUgence  as  a  matter  of  law,  un- 
der the  circumstances  appearing  In  evidence. 
Were  the  case  one  where  it  conclusively  ap- 
peared that  plaintiff  was  injured  while  In  the 
very  act  of  applying  the  turpentine,  knowing 
that  the  horse  was  one  of  vicious  propei^l- 
tles,  we  should  have  a  different  case  to  deal 
with,  one  as  to  which  we  need  not  now  ex- 
press any  opinion.  But  such  is  not  the  case 
made  by  plaintiff's  evidence,  when  viewed  for 
the  purposes  of  the  demurrer.  It  is  contend- 
ed, however,  that  the  evidence  shows  that 
plaintiff,  in  any  event,  must  have  known  of 
the  danger  attendant  upon  following  the  di- 
rections of  the  foreman,  and  was  guilty  of 
contributory  negligence  as  a  matter  of  law 
in  so  doing.  The  argument.  In  brief,  is  that, 
though  plaintiff  testifies  that  he  was  wholly 
ignorant  of  the  properties  of  turpentine,  he 
admits  that  he  was  told  that  the  substance 
given  him,  if  applied  as  directed,  would  make 
the' horse  "go  like  the  devil,"  and  that  from 
this,  tf  not  otherwise,  he  must  have  known 
that  the'  substance  was  one  that  would  Irri- 
tate or  burn  the  horse  and  cause  him  to  kick. 
But  upon  well-settled  legal  principles  we  do 
not  believe  that  the  court's  ruling  upon  the 
demurrer  may  properly  be  upheld  on  this 
ground. 

[C]  It  is  a  trite  doctrine  that.  In  passing 
upon  a  demurrer  to  the  evidence,  the  evi- 
dence is  to  be  viewed  in  the  light  most  fa- 
vorable to  plaintiff,  giving  plaintiff  the  bene- 
fit of  every  inference  whidi  may  be  fairly 
and  legitimately  drawn  therefrom  in  his 
favor.  A  demurrer  to  the  evidence  can  be 
sustained  only — 

"when  the  cause  of  action  pleaded  is  unsustained 
by  any  material  evidence  or  by  any  inference 
reasonably  to  be  drawn  from  the  facts  proven." 

See  Emioe  v.  Car  &  Foundry  Ca,  240  Mo. 
448,  144  S.  W.  852,  and  cases  Cited.  In  the 
leading  case  of  Buesching  v.  Gaslight  Co., 
73  Mo.  219,  39  Am.  Rep.  503,  the  principles 
by  whidi  a  trial  court  should  be  guided  In 
passing  upon  a  demurrer  to  the  evidence  are 
well  stated  by  Hough,  J.,  as  follows: 

"In  passing  upon  a  demurrer  to  the  evidence, 
the  court  is  required  to  make  every  inference  of 
fact  in  favor  of  the  party  offering  the  evidence, 
which  a  jury  might,  with  any  degree  of  propri- 
ety, have  Inferred  in  his  favor,  and  if,  when  re- 
ceived in  this  light,  it  is  .insumcient  to  support 
a  verdict  in  his  favor,  the  demurrer  should  be 
sustained.  Wilson  v.  Board  of  Education,  03 
Mo.  137.     But  the  eoftrt  i*  not  at  liberty,  in 
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patring  on  »uoh  demurrer,  to  make  inference*  of 
fact  in  ftmor  of  the  defendant,  to  countervail  or 
overthrow  either  preeumptiont  of  law  or  infer- 
enoet  of  foot  in  favor  of  the  plaintiff.  That 
would  clearly  he  uturping  the  province  of  the 
fury."  (Italics  onrs.) 

[6]  Xhe  doctrine  of  the  BuescMng  Case 
has  been  repeatedly  reasserted  and  applied 
by  our  courts.  Its  application  to  the  case 
in  band,  we  think,  disposes  of  the  question 
under  consideration.  Before  plalntift  can  be 
convicted  of  negligence  as  a  matter  of  law, 
it  niust  conclusively  appear  that  he  knew  of 
the  danger  attendant  upon  following  the  di- 
rections of  the  foreman,  and  that  with  this 
knowledge  the  risk  was  one  which  an  ordi- 
narily prudent  man  would  not  have  incurred. 
But  plaintiff's  knowledge  that  turpentine 
would,  to  such  extent,  irritate  or  burn  the 
horse  as  to  be  likely  to  cause  him  to  kick 
anh  endanger  plaintiff  appears  only  by  way 
of  an  Inference  to  be  drawn  from  the  facts 
disclosed.  Plaintiff's  po'sltive  testimony  is 
that  he  knew  nothing  of  the  properties  of 
turpentine,  had  never  heard  of  it,  and  knew 
nothing  of  the  danger  attendant  upon  follow- 
ing the  foreman's  directions.  And  this  fur- 
ther appears  inferentially  from  the  fact  that, 
according  to  plaintiff's  testimony,  he  inquired 
particularly  with  respect  to  this  matter. 
Plaintiff's  positive  testimony,  therefore,  and 
inferences  In  his  favor,  go  to  show  a  want  of 
knowledge  on  his  part  of  the  danger;  and 
his  knowledge  thereof  appears  only  by  an 
Inference  to  be  drawn  from  the  fact  that  the 
foreman  told  him  that  to  apply  the  turpen- 
tine would  make  the  horse  "go  like  the  devil." 
It  must  be  conceded,  we  think,  tluit  this 
would  be  to  permit  an  inference  unfavor- 
able to  plaintiff  to  overcome  both  positive 
testimony  and  legitimate  Inferences  in  his 
favor.  We  are  not  prepared  to  say  that  we 
can  take  judicial  knowledge  of  the  meaning 
to  be  ascribed  to  the  expression,  "go  like  the 
devil,"  as  used.  But  apart  from  this,  the 
tact  that  the  foreman  used  these  words  can  do 
no  more  than  raise  an  inference  unfavorable 
to  plaintiff,  which  cannot  be  allowed  to  over- 
throw contrary  infer^ices — not  to  say  posi- 
tive testimoqy — tending  to  sustain  plalntUTs 
case.  It  cannot  be  said,  luder  the  circum- 
stances, that  plaintiff  knew  as  much  about 
the  properties  of  turpentine,  and  the  danger 
In  using  it  as  directed,  as  did  defendant's 
foreman,  though  turpentine  is  a  substance 
in  common  use.  In  this  connection,  see 
Omaus  V.  Packing  Co.,  151  Mo.  App.  557,  132 
S.  W.  283;  Cunningham  v.  Hailroad,  156  Mo. 
App..  617,  137  8.  W.  600.  On  the  contrary, 
the  evidence  alilrmatlvely  tends  to  show 
plaintiff's  utter  ignorance  of  the  nature  of 
the  fluid  furnished  him.  That  he  knew  that 
the  application  thereof  was  for  the  purpose 
of  causing  the  horse  to  pull,  or  stimulating 
him  to  exertion,  is  not  conclusive  as  to  his 
loiowledge  that  the  substance  would  burn  the 
horse  or  otherwise  cause  severe  pain.    The 


latter  is  a  legitimate  Inference  whldi  the 
Jury  may  properly  draw,  if  they  see  fit,  to 
defeat  a  recovery;  but,  being  merely  an  in- 
ference from  the  facts  shown  in  evidence,  it 
was  not.  In  our  opinion,  within  the  province 
of  the  court  to  raise  and  utilize  it  in  passing 
upon  the  demurrer. 

[7]  The  point  made  that  plaintiff  was  guil- 
ty ot  a  violation  of  section  4627,  supra,  and 
for  this  reason  should  be  denied  a  recovery, 
needs,  we  think,  but  passing  notice.  If  plain- 
tiff's evidence  be  true,  he  acbed  without 
criminal  intent  or  design,  in  ignorance  of 
the  true  facts,  in  following  the  directions  of 
his  superior,  who,  if  any  one,  was  guilty  of 
the  criminal  offense  denounced  by  the  statute. 

Our  conclusion  is  that  the  case  made  was 
one  for  the  Jury.  The  Judgment  will  accord- 
Ingly  be  reversed  and  the  cause  remanded. 
It  is  so  ordered. 

KBXNOLDS,  P.  X,  and  NORTONI,  J.,  con- 
cur. 


BANE  OF  NEBLTVILLB  t.  XJSB  et  al. 

(No.  1505.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

15,  19ia) 

1.  Phiwoepal  and  Subbtt  «=9l01  —  Acriow 
Against  SrasTT— Dbfenses  —  EiQuitablb 

BSXOPFBL. 

Where  appellants  were  sureties,  though 
they  signed  a  note  as  makers,  plaintiff,  the  hold- 
er of  the  note,  having  assured  appellants  that 
it  had  in  its  possession  sufficient  funds  of  the 
principal  debtor  to  satisfy  all  claims,  and  hav- 
ing extended  the  note  witnoat  their  consent,  is, 
where  appellants  were  by  such  assurances  pre- 
vented from  paying  the  note  and  seeking  redress 
against  ihe  principal  debtor,  who  at  that  time 
was  solvent,  estopped  from  later  asserting  ap- 
pellants' liability ;  the  principal  debtor  having 
become  insolvent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  $f  186-190,  193-195,  197- 
200;    Dec.  Dig.  «=5l01.] 

2.  AoTioJi  «=»26— FoKM— BquiTABLK  Deigns- 
Es  IN  Action  at  Law— Effect. 

As  uourta  of  law  recognize  estoppel  in  pais, 
such  defense  does  not  convert  an  action  at  law 
on  a  note  into  one  in  equity. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.. 
Dig.  11  124-145;  Dec  Dig.  «=»25;  Equity. 
Cent  Dig.  %  4.] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  the  Bank  of  NeelyvlUe,  a  cor- 
poration, against  Albert  Lee,  S.  E.  Fisher, 
and  another.  From  a  Judgment  against  the- 
last-named  defendants,  they  appeal.  Revers- 
ed and  remanded. 

Abington  &  Phillips,  of  Poplar  BInff,  for 
appellants.  David  W.  Hill,  ot  Poplar  Bluff, 
for  respondent. 

ROBERTSON,  P.  J.  ▲  companion  case  t» 
this  was  here,  and  the  opinion  therein  is  re- 
ported in  182  Mo.  App.  185,  168  8.  W.  796. 
What  we  there  suggested  (182  Mo.  App.  192, 
168  S.  W.  796)  might  have  been  involved,  but 


4=»For  other  cases  see  same  topic  and  KBY-NVMBBR  In  all  Key-Numbered  Digeatt  ud.Iadex«s 
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was  not,  and  fbat  which  we  expressly  stated 
we  did  not  decide  evidently  led  to  a  belief 
in  behalf  of  plaintiff  that,  if  that  question 
were  involved,  It  shonld  be  decided  In  Its  fa- 
vor. We  referred  In  that  opinion  to  the  ques- 
tion as  to  whether,  if  a  note  signed  by  more 
than  one  as  maker,  yet,  as  a  matter  of  fact, 
some  or  one  of  the  parties  signed  as  surety, 
under  the  Negotiable  Instruments  Law  (sec- 
tions 10089  and  10161,  R.  S.  1808).  this  latter 
fact  constitutes  a  defense.  Since  then  we 
have  had  that  question  before  us  (Long  r. 
Shafer,  185  Mo.  App.  641,  171  S.  W.  690), 
which,  by  a  divided  court,  was  decided  ad- 
versely to  the  contention  now  made  hy  the 
plaintiff  in  the  case  at  bar. 

As  we  learn  the  facts  in  the  case  now  be- 
fore us,  we  will  see  that  there  is  little  dif- 
ference between  it  and  the  companion  case, 
except  now  we  must  decide  if  the  trial  shall 
proceed  according  to  the  principles  of  law  or 
be  governed  by  the  procedure  applicable  to 
courts  of  equity.  This  action  is  on  a  note 
for  the  principal  sum  of  $400,  dated  Decem- 
ber 16,  1910,  payable  to  the  order  of  plaintiff 
90  days  after  its  date,  and  signed  by  all  of 
the  defendants.  The  defendants  other  than 
Lee  filed  an  answer,  after  which  plaintiff 
filed  a  motion  for  judgment  because  of  the 
alleged  reason  that  it  did  not  state  facts  suf- 
ficient to  constitute  any  defense  to  the  note. 
The  motion  was  sustained,  and  judgment  en- 
tered against  these  appealing  defendants. 
Lee  is  not  mentioned  in  the  Judgment 

The  answer  is  as  follows: 

"Now  come  the  above  defendants  S.  B.  Fisher 
and  W.  B.  Buster,  and  for  their  answer  to  the 
petition  flle'd  herein  say  that  they  deny  each  and 
every  allegation  in  said  petition  contained,  ex- 
cept what  is  hereinafter  specifically  admitted, 
averred  or  denied. 

"Defendants  admit  that  on  the  day  charged  in 
plaintifiTs  petition  they  made  and  executed,  as 
sureties  for  their  codefendant,  Albert  Lee,  and 
delivered  to  the  plaintiCf  bank,  the  note  filed 
with  plaintiff's  petition  and  marked  Exhibit  A. 

"Defendants,  further  answering,  state  that 
they  had  good  reason  to  believe,  and  did  be- 
lieve, that  upon  the  maturity  of  said  note,  to 
wit,  on  March  16,  1911,  that  the  same  was  paid 
off  and  discharged  by  the  principal  on  said  note, 
Albert  Lee.  Defendants  further  state  that,  up- 
on the  contrary,  said  note  was  not  paid  on 
maturity,  but  was  permitted  by  the  plaintiff 
bank,  its  agents  and  officers,  to  be  automatical- 
ly renewed.  Defendants  further  state  that 
knowledge  of  the  fact  that  said  note  still  re- 
mained in  the  hands  of  the  plaintiff  bank,  un- 
paid bf  its  principal,  Albert  Lee,  did  not  come 
to, their  possession  until  daring  the  month  of 
January,  1912 ;  that  immediately  upon  acquir- 
ing such  information,  and  while  the  said  Albert 
Lee  was  solvent,  being  seised  and  possessed  of 
real  and  personal  property  aggregatmg  in  value 
many  thousands  of  dollars  above  his  exemptions 
and  liabilities,  defendants  were  proceeding  to 
take  such  steps  as  might  be  necessary  to  protect 
themselves  from  loss  as  sureties  of  the  snid  Al- 
bert Lee  Ml  said  note  as  aforesaid,  and  com- 
municated such  intention  to  the  ofUcers,  agents, 
and  employes  of  the  plaintiff  bank,  who  there- 
upon informed  these  defendants  that  the  plain- 
tiff bank  had  in  its  possession  securities  suffi- 
cient to  cover  all  of  Albert  Lee's  indebtedness  to 
the  bank,  including  the  note  sued  on  herein, 
and  stated,  promised,  and  agreed  that  the  banli 
would  look  to  said  securities,  and  not  these  de- 


fendants, for  the  payment  of  the  note  sued  on 
herein  in  the  event  the  same  was  not  paid  by 
said  Albert  Lee.  Defendants  state  that,  relying 
upon  said  statements,  atrreements,  and  promises 
of  the  plaintiff,  through  its  officers,  agents,  and 
employfe,  and  being  deceived  thereby,  they  re- 
frained from  proceeding  to  secure  themselves 
from  loss  as  sureties  on  said  note  of  the  said 
Albert  Iiee.  Defendants  further  state  that  aft- 
erward the  plaintiff  bank,  through  its  officers, 
agents,  and  employes,  without  the  knowledge  or 
consent  of  these  defendants,  carelessly,  negli- 
gently, and  wrongfully  allowed  and  permitted 
the  said  Albert  Lee  to  dispose  of  by  sale  and 
otherwise  the  subject-matter  of  whatever  secu- 
rity it  had  to  insure  the  payment  of  all  of  the 
indebtedness,  including  the  note  in  suit  of  the 
said  Albert  Lee  to  the  plaintiff  bank. 

"Defendants  further  state  that  shortly  after 
the  statements,  promises,  and  agreements  of  the 
officers,  agents,  and  employes  of  the  plaintiff 
hereinabove  referred  to,  and  while  defendants 
were  relying  upon  the  same,  that  the  said  Al- 
bert Lee,  without  the  knowledge  of  defendants, 
became  and  still  is  hopelessly  insolvent. 

"Defendants  further  allege  that  but  for  the 
statements,  agreements,  and  promises  of  the  of- 
ficers, agents,  and  employes  of  the  plaintiff  bank, 
made  ss  aforesaid,  while  the  said  Albert  Lee  was 
solvent  and  responsible  as  aforesaid,  that  de- 
fendants could  have,  and  would  have,  proceeded 
to  secure  themselves  against  loss  as  sureties 
of  said  Albert  Lee  as  aforesaid;  but  by  said 
acts,  promises,  and  agreements  of  plaintiff's  of- 
ficers and  agents  they  were  lulled  into  a  belief 
that  they  would  not  be  proceeded  against  by 
plaintiff  as  sureties  on  said  note  until  it  was  too 
late  to  protect  themselves  as  sureties  on  said 
note  and  until  said  Albert  Lee  became  hopeless- 
ly insolvent  as  aforesaid ;  and  defendants  now 
and  here  plead  the  statements,  promises,  and 
agreements  of  the  officers,  agents,  and  employes 
of  the_  plaintiff  bank  as  an  estoppel  prohibiting 
plaintiff  from  collecting  Oie  amount  due  on  the 
note  sued  on  herein  for  these  defendants. 

"Wherefore  defendants,  having  fully  answer- 
ed, pray  to  be  dismissed  hence,  with  their  costs 
in  the  behalf  expended." 

[1]  The  defense  of  estoppel  upon  which 
these  defendants  rely  will  defeat  plaintiff's 
recovery,  if  proven,  even  If  under  our  laws 
as  now  framed  one  signing  a  note  as  maker 
cannot  by  the  mere  showing  of  his  real  rela- 
tion to  the  payee  be  treated  as  a  surety. 

"XJquitable  estoppel,  or  estoppel  in  pais,  is 
that  condition  in  which  justice  forbids  that  one 
speak  the  truth  in  his  own  behalf."  De  Lash- 
mutt  V.  Teetor,  261  Mo.  412,  440,  169  S.  W.  34, 
41. 

"Equitable  estoppel  in  the  modem  sense  arises 
from  the  'conduct'  of  a  party,  using  that  word 
in  its  broadest  meaning  as  including  his  spoken 
or  written  words,  his  oositive  acts,  and  his  si- 
lence or  negative  omission  to  do  anything.  Its 
foundation  is  justice  and  good  conscience.  Its 
object  is  to  prevent  the  unconscientious  and  in- 
equitable assertion  or  enforcement  of  claims  or 
rights  which  might  have  existed  or  been  enforce- 
able by  other  rules  of  the  law,  unless  prevented 
by  the  estoppel ;  and  its  practical  effect  is,  from 
motives  of  equity  and  fair  dealing,  to  create  and 
vest  opposing  rights  in  the  party  who  obtains 
the  benefit  of  the  estoppeL"  2  Pomeroy's  Equi- 
ty Jurlsprudenoe  (3d  £^d.)  p.  1416,  par.  802. 

When  all  the  varieties  of  equitable  estoppel 
are  compared,  It  will  be  found,  I  think,  that 
the  doctrine  rests  upon  the  following  general 
principle: 

''^ben  one  of  two  Innocent  persons— that  is, 
persons  each  guiltless  of  an  intentional,  moral 
wrong — must  suffer  a  loes,  it  must  be  borne  by 
that  one  of  them  who  by  his  conduct,  acts  or 
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omissions,   has  rendered   the  injury  possible." 
Id.  p.  im.  -«    '   — 

On  the  same  page  and  in  the  succeeding 
paragraph  the  author  sums  up  and  gives  for 
the  first  time  what  he  calls  his  definition,  as 
follows: 

"Equitable  estoppel  is  the  effect  of  the  volun- 
tary conduct  of  a  partjr  whereby  he  is  absolute- 
ly precluded,  both  at  law  and  in  equity,  from 
asserting  rights  which  might  perhaps  have  oth- 
erwise existed,  either  of  property,  of  contract, 
or  of  remedy,  as  against  another  person,  who 
has  in  good  faith  relied  upon  such  conduct,  and 
lias  been  led  thereby  to  change  his  position  for 
the  worse,  and  who  on  hia  part  acquires  some 
corresponding  right,  either  of  property,  of  con- 
tract, or  of  remedy." 

[2]  The  appellants  had  as  among  them- 
selves and  against  Lee  certain  rights  con- 
cerning which  they  could  legally  protect 
themselves  by  obtaining  security  from  Lee, 
and  this  would  have  been  true  even  if  they 
should  be  treated  as  comakers  with  Lee,  and, 
since  the  .plaintiff,  according  to  the  allega- 
tions of  the  answer,  lulled  the  appellants  In- 
to that  sense  of  security  which  caused  them 
to  desist  from  doing  that  wbich  would  have 
prevented  the  loss  plaintiff  is  now  endeavor- 
ing to  inflict  upon  them,  justice  nnquestlon- 
aUy  demands  that  we  say  that  as  to  the  par- 
ties 80  misled  the  note  is  paid.  The  rule  an- 
nounced in  West  y.  Brlson,  99  Mo.  684,  693, 
13  S.  W.  95,  dted  and  quoted  from  In  our 
previous  opinion,  is  equally  applicable  here. 
It  matters  not  what  the  nature  of  the  con- 
tract of  appellant  is  with  the  plaintiff;  the 
result  must  be  the  same.  The  answer,  we 
therefore  bold,  constitutes  a  defense,  and  the 
only  other  question  we  must  decide,  in  view 
of  a  trial,  is  whether  It  shall  be  as  at  law  or 
according  to  the  course  of  courts  of  equity. 
This  question  will  arise  if  either  par^  de- 
mauds  a  jury. 

In  Pitman  v.  16  to  1  Mining  Co.,  78  Mo. 
App.  438,  440,  and  In  Kansas  City  Star  Pub- 
lishing Co.  ▼.  Standard  Warehouse  Co.,  123 
Mo.  App.  13,  18,  99  S.  W.  765,  It  Is  held  that 
estoppel  In  pals  is  applied  as  well  in  courts 
of  law  as  in  courts  of  equity. 

"The  doctrine  of  equitable  estoppel  is  pre- 
eminently the  creature  at  equity.  It  has,  how- 
ever, been  incorporated  into  the  law,  and  is  con- 
stantly employed  by  courts  of  law  at  the  present 
day  in  the  decision  of  legal  controversies."  2 
Pom.  Eq.  Jur.  (3d  Ed.)  p.  1417,  par.  802. 

That  an  action  at  law  may  be  converted 
into  one  In  equity  by  an  answer  setting  up 
equitable  matter  In  pais  Is  the  law  In  this 
state  (Bouton  v.  Pippin,  192  Mo.  469,  473,  91 
S.  W.  149),  but  the  answer  must  be  one  that 
alleges  facts  entitling  the  defendant  to  af- 
firmative equitable  relief  and  must  ask  for 
such  relief  (Pitts  v.  Pitts,  201  Mo.  356,  359, 
100  S.  W.  1047).  In  the  case  at  bar  the  re- 
lief sought  is  not  different  from  that  grantr 
ed  upon  iHTOof  of  payment.  The  defense  is 
founded  on  a  doctrine  that  may  have  bad  its 
origin  in  equity,  but,  as  sought  to  be  applied 
here,  requires  no  application  of  any  of  the 


inindples  peculiar  to  procedure  to  equity  to 
make  it  effective^  If  we  announced  the  law 
otherwise  than  that  this  case  can  be  proceed- 
ed with  as  one  at  law,  we  would  be  uphold- 
ing a  doctrine  that  would  convert  all  actions 
at  law  into  suits  in  equity  whenever  the 
doctrine  of  equitable  estoppel  becomes  in- 
volved. Our  conclusion  is  tbat  the  action  re- 
mains one  governed  by  the  procedure  applica- 
ble to  actions  at  law. 

The  only  objection  made  to  the  answer  Is 
that  the  defense  of  estoppel  Is  not  available; 
but,  as  we  hold  the  contrary,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

It  Is  so  ordered. 

PARRINQTON  and  STURGIS,  33.,  con- 
cur. 


EARLS  V.  EARLS  et  al.     (No.  16ia) 

(Springfield  Court  of  Appeals.    MissourL    Feb. 

15,  1916.) 

1.  Appeal  and  Brbob  «s>1175,  1176— Rendi- 
tion or  Pbopbb  Judgmbnt— Bsuand  wwh 
Directions. 

Where,  pending  plainttfrs  motion  for  new 
trial  after  entry  of  judgment  for  defendant  on 
his  counterclaim,  defendant  remitted  the  sum 
awarded  him,  but  the  judgment  as  entered  was 
not  set  aside  nor  was  any  new  judgment  enter- 
ed on  denial  of  new  trial,  the  court  on  appeal 
could  enter  a  proper  judgment,  in  the  absence 
of  any  error  in  the  record,  or  reverse  the  judg- 
ment and  remand  with  directioiis  for  entry  of 
proper  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4573-4596;  Dec.  Dig.  «=» 
1175,  1176.] 

2.  Appbal  and  Bbbob  «=>171  —  Theobt  of 
Tbiai.  Coubt. 

The  court  on  appeal  will  review  a  cause  on 
the  theory  adopted  by  the  parties  and  the  trial 
court 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   U  1053-1063,   1066.   1067, 
1161-1165;   Dec.  Dig.  «=>171.] 
8.  LimTATiON  OP  Actions  <S=>53,  196— Open, 

MuTnAL,    CtTBRINT  ACOOTJNl^— EVIDBNOB. 

Where  parties  have  dealings  with  each  oth- 
er consisting  of  transactions  of  entirely  differ- 
ent character,  there  must  be  some  evidence  of 
an  intention  on  their  i>art  to  make  the  transac- 
tions part  of  a  running  account  before  they 
will  be  so  treated  in  determining  the  question 
of  limitations,  and  the  party  asserting  that  the 
transactions  form  a  part  of  a  running  account 
has  the  burden  of  proving  it,  and,  where  there 
are  charges  and  credits,  it  must  be  shown  that 
the  items  are  morally  connected  with  one  anoth- 
er, so  that  each  separate  item  is  not  meant  to 
constitute  a  new  and  independent  contract  or 
that  the  conduct  of  the  parties  makes  it  fairly 
inferable  that  it  was  their  intention  to  have  a 
future  adjustment  of  their  transactions  u  one 
account 

[Ed.  Note.— For  other  cases,  see  Lhnitation  of 
Actions,  Cent  Dig.  {f  286-294,  711-716;  Dec 
Dig.  ig=»53,  195.] 

4.  Limitation  of  Actions  4=>63 — Aooounts 
— Transaotionb. 

A  merchant  as  shown  by  bis  book  account 
sold  goods  on  credit  to  a  customer.  He  also  sold 
hogs  to  the  customer  and  at  one  time  took  up 
a  check  for  him,  and  also  sold  the  customer  bay 
and  pasture.    None  of  the  items  except  the  mer- 
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cbandise  were  ever  made  a  matter  of  written 
record  b^  the  merchant  Beld,  that  tiie  parties 
did  not  intend  to  carry  the  various  items  in  an 
open  account  within  the  statute  of  limitations. 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  285-294 ;  Dec.  Dig.  <8=» 
53.] 

5.  LncrrATioR  of  Actions  «=s>155— Aoootiitts 
— Paymbntb. 

Plaintiff  was  indebted  to  defendant  for  mer- 
chandise. Defendant  at  plaintifTs  request  sold 
merchandiae  to  a  third  person,  but  charged  the 
amount  thereof  to  plaintiff's  account    l^e  third 

&erson  paid  for  the  merchandise  delivered  to 
im  after  plaintiff  had  requested  defendant  to 
collect  it  from  the  third  person.  Held,  that 
the  payment  by  the  third  person  was  not  such 
a  payment  aa  amonnted  to  an  acknowledgment 
by  plaintiff  of  the  indebtedness,  so  as  to  stop 
the  running  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {g  823-630;  Dec.  IMg.  «s> 
1SS5.] 

6.  lhotation  of  aotiohs  «s>157— accounts 
— Pathbnts. 

Where  one  indebted  on  an  account  for  mer- 
chandise and  surety  on  a  note  executed  by  the 
merchant  made  a  payment  on  the  note  to  the 
holder  thereof,  the  payment  was  not  on  the  ac- 
count and  did  not  stop  the  running  of  limita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  fS  631-834,  636;  Dec.  Dig. 
*=>157,] 

Appeal  from  Circuit  Court,  Phelps  County ; 
L.  B.  Woodside,  Judge. 

Action  by  W.  L.  Earls  against  G.  W.  Earls 
and  others.  From  a  judgment  for  defend- 
ants, plaintlfl  appeals.  Reversed  and  re- 
manded for  new  trial. 

Watson  &  Livingston  and  C.  0.  Bland,  all 
of  Rolla,  for  appellant  J.  J.  Crltes  and 
Holmes  &  Holmes,  all  of  Bolla,  for  respond- 
ents. 

FARRINQTON,  J.  The  plaintiff  (appe- 
lant) Is  the  son  of  defendant  W.  J.  Earls,  the 
brother  of  defendant  O.  W.  ESarls,  and  the 
nnde  of  defendant  O.  W.  Earls,  Jr. ;  the  de- 
fendant last  named  being  a  son  of  defendant 
G.  W.  Earls.  The  plaintiff  brought  suit  for 
the  sum  of  I667.6S,  which  amount  he  alleged 
he  was  required  to  pay  to  J.  B.  Ray  for  the 
benefit  of  the  defendants.  He  averred  that 
as  snrety  for  the  defendants  he  signed  a 
promissory  note  payable  to  J.  B.  Ray,  that 
the  same  was  not  paid  by  defendants,  and 
that  be  as  snrety  for  the  defendants  was 
reqalred  to  pay  that  amount  for  their  benefit. 
The  answer  of  W.  J.  Earls  and  G.  W.  Earls, 
Jr.,  was  a  general  denial.  The  separate  an- 
swer of  Q.  W.  Earls  contained  a  general  de- 
nial followed  by  counterclaims  to  which  we 
win  presently  refer.  Plaintiff  testified  to 
having  paid  the  balance  on  the  note  for  the 
benefit  of  the  defendants,  as  did  J.  B.  Bay, 
the  payee  in  the  note,  and  none  of  the  de- 
fendants when  on  the  witness  stand  denied 
plaintiff's  statements  as  to  his  cause  of  ac- 
tion ;  indeed,  defendant  G.  W;  Earls  practical- 
ly admits  tliat  plaintiff  paid  this  money  on 
the  note  for  him  as  alleged.    The  contest 


centers  around  the  two  connterclalms  set  up 
In  G.  W.  Earls'  separate  answer,  the  testi- 
mony being  conflicting  and  confusing  as  to 
the  correctness  of  the  items  charged  In  the 
counterclaims  and  as  to  the  credits  entered 
on  the  account  on  which  the  counterclaims 
are  based.  The  case  was  tried  before  a  jury 
which  returned  the  following  verdict: 

"We,  the  jury,  find  the  issues  for  the  defend- 
ants, and  assess  him  one  hundred  dollars  $100.- 
00." 

[1]  A  judgment  was  entered  on  September 
9, 1914,  to  the  effect  that  defendants  have  and 
recover  of  the  plaintiff  the  sum  of  $100  to- 
gether with  costs.  On  September  10,  1914, 
a  motion  for  a  new  trial  was  filed  by  plaintiff 
which  was  continued  to  the  December  term, 
1914.  On  December  19,  1914,  before  plain- 
tifTs motion  was  acted  upon  by  the  court, 
the  defendants  came  into  court  and  remitted 
the  $100  awarded  them  in  the  verdict  and 
Judgment.  As  stated,  the  judgment  was  en- 
tered of  record  in  September,  and  it  was 
never  set  aside,  nor  was  any  new  judgment 
entered  in  December,  after  the  motion  for  a 
new  trial  liad  been  passed  upon,  to  conform 
to  the  remittitur  made.  If  this  were  the 
only  error  in  the  record,  we  could  enter  a 
proper  Judgment  here,  or  reverse  the  judg- 
ment and  remand  the  cause  with  directions 
to  the  circuit  court  to  enter  a  proper  Judg- 
ment. See  White  v.  Rettz,  129  Mo.  App.  307, 
108  S.  W.  601.  But  as  we  do  find  that  sub- 
stantial error  was  committed,  we  shall,  as 
was  done  in  the  case  above  cited,  treat  the 
appeal  as  properly  here,  and,  in  the  interest 
of  Justice  and  expedition,  point  out  the  error 
so  that  It  may  be  avoided  in  another  trial. 

The  counterclaims  filed  in  the  separate  an- 
swer of  G.  W.  Earls  are  as  follows: 

"Further  answering  and  by  way  of  counter- 
claim, this  defendant  says  that  the  plaintiff  W. 
L.  Earls  is  justly  indebted  to  him  in  the  sum 
of  $912.11  in  the  following  items,  to  wit,  which 
have  been  a  running  account  between  the  plain- 
tiff and  this  defendant  since  the  8th  day  of  Sep- 
tember, 1907,  with  part  payments  from  time  to 
time  thereon,  aa  follows: 

W.  L.  Earls  to  G.  Earls,  Dr. 

September  8, 1907.  to  six  head  hogs 

at  $8  per  head..  $     48  00 

September  8, 1907,  to  57  head  hogs  at 

$6  per  head...       342  00 

,  1907,  to  the  payment  of 

1  check  x>aid  to 
Ernest  Lenox 
for  W.  L.  Earls         66  00 

October  8,  1906,  to  one  lot  of  hay 
and  pasture 
agreed  on 460  00 

October  25.  1908,  to  one  lot  of  mer- 
chandise sold 
and  delivered  to 
W.  U  Earls, 
gross  price 
agreed  on -  887  20 

Total $1,292  20 

"The  defendant  further  answering  states  that\ 
on  the  25th  day  of  October.  1009,  one  Marion 
Bailey  jpaid  for  the  plaintiff  W.  L.  Earls  to  this 
answering  defendant,  on  account,  the  sum  of 
$83.09,  and  that  on  the  2l8t  day  of  May,  1909, 
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the  plaintiff  W.  L.  Earls  paid  the  National  i 
Bank  of  Rolla  for  this  defendant  answering  the 
sum  of  $500  on  account,  and  that  on  the  7th 
day  of  June,  1912,  W.  J.  Earls  paid  to  this  an- 
swering defendant  the  sum  of  $105  for  the  plain- 
tiff; that  the  total  amounts  paiil  by  the  plain- 
tiff to  this  defendant  answering,  on  account,  was 
$688,09,  leaving  a  balance  due  this  defendant  so 
answering,  on  the  running  account  aforesaid 
between  plaintiff  and  defendant,  the  sum  of 
$604.11. 

"This  defendant  further  answering  says  that 
the  plaintiff  W.  L.  Enrls  was  justly  indebted  to 
one  W.  J.  Earls  in  the  following  items,  to  wit: 
June  7.  1912,  amount  paid  G.  W.  Earls  for  W. 
L.  Earls  at  the  instance  and  request  of  the  said 
W.  L.  Earls,  $105 ;  September  27,  1912,  to  two 
mare  colts  sold  by  W.  J.  Earls  to  W.  L.  Earls, 

tlOO;  —-,1913,  to  cash  borrowed  from  W.  J. 
larls  by  W.  L.  Earls,  $103— making  a  total  in- 
debtedness due  the  said  W.  J.  Earls  of  the  sum 
of  ^8. 

"This  defendant  further  answering  says  that 
about  the  1st  day  of  February,  1914,  for  a  valu- 
able consideration  he  purchased  the  account 
the  nlaintiff  W.  L.  Earls  owed  to  the  said  W. 
J.  Earls,  amounting  to  tbe  sum  of  $308,  and  is 
now  the  owner  of  said  indebtedness  against  the 
plaintiff  W.  L.  Earls;  that  the  total  amount 
tbe  plaintiff  W.  L.  Earls  now  owes  this  defend- 
ant here  answering  is  $912.11,  for  which 
amount,  together  with  the  costs  of  this  suit,  this 
defendant  prays  judgment  against  plaintiff. 

The  plaintiff  did  not  file  any  pleadings  In 
answer  to  the  connterclaimis,  but  tbe  case 
was  tried  throughout  by  both  sides  as  though 
a  general  denial  had  been  filed  to  the  coun- 
terclaims and  as  though  a  special  plea  of 
the  flre-year  statute  of  limitations  had  been 
filed,  lils  Is  shown  by  two  Instructions  giv- 
en by  the  court,  which  are  as  follows  (the 
first  one  quoted  being  given  at  plaintiff's 
request,  and  the  second  at  tbe  request  of  the 
defendants) : 

"The  court  Instructs  the  jury  that  the  defend- 
ant O.  W.  Earls  cannot  rerover  on  any  of  tbe 
items  of  his  counterclaim  if  such  items  did  not 
accrue  within  five  years  before  filing  this  ac- 
tion." 

"The  court  instructs  the  jury  that,  although 
you  may  find  from  the  evidence  that  some  of  the 
items  of  defendants'  counterclaim  accrued  more 
than  five  years  prior  to  tbe  filing  of  this  suit, 
yet  if  you  further  find  from  the  evidence  that 
the  plaintiff  or  any  one  by  his  direction  has 
made  any  payments  upon  any  of  the  items  of 
such  counterclaim  within  five  years  before  the 
filing  thereof,  then  in  such  case  the  item  or  items 
upon  which  said  payments  were  made  would  not 
be  barred  by  the  statute  of  limitations." 

[21  We  shall  therefore  review  tbe  case  on 
tbe  same  theory  as  that  adopted  in  tbe  trial 
court,  by  not  only  tbe  trial  J'odge,  but  by 
both  appellant  and  respondents  as  welL 
See  Manzke  v.  Ooldenberg,  149  Mo.  App.  loc. 
dt.  22,  129  S.  W.  32;  Hume  v.  Hale,  146 
Mo.  App.  659,  126  S.  W.  871 ;  Rlggs  v.  Street 
Ry.  Co.,  216  Mo.  304,  115  S.  W.  969;  McMur- 
ray  v.  McMurray,  258  Mo.  loc.  clt.  416,  167 
S.  W.  513:  Williams  v.  Railroad,  233  Mo. 
loc.  cit.-676,  136  S.  W.  804;  Taylor  ft  Sons 
Brick  Ca  v.  Railroad,  213  Mo.  loc.  cit.  728, 
729,  112  S.  W.  59;  NaUonal  Tube  Works 
Co.  r.  Ice  Machine  Co.,  201  Mo.  loc.  clt.  64, 
98  S.  W.  620;  Bettes  ▼.  MaROon,  8.5  Mo.  580; 
Onntley  r.  Staed,  77  Mo.  App.  163;  Price  T. 
Town  of  Breckenridge,  92  Mo.  loc  clt.  387, 
6  S.  W.  20. 


It  appears  on  the  face  of  O.  W.  Earls* 
counterclaims  that  some  of  the  items  were 
barred  unless  saved  by  payments  made  by 
the  plaintiff.  On  an  examination  of  these 
counterclaims,  the  statement  of  bis  running 
account  shown  in  the  first  counterclaim,  it 
can  be  seen,  bearing  in  mind  that  his  conn- 
terclalms  were  not  filed  until  May,  1914,  that 
all  the  items  charged  against  plaintiff  In 
tbe  years  1907  and  1906  are  barred  under 
the  five-year  statute  of  limitations,  unless 
the  plaintiff  has  by  some  act  on  bis  part 
stopped  the  running  of  the  statute,  and  it 
is  only  claimed  that  the  account  is  alive  by 
reason  of  certain  credits  shown  thereon  as 
payments  made  by  the  plaintiff. 

13]  Before  discussing  these  credits,  we  will 
examine  tbe  charges  mode  in  the  statement 
against  the  plaintiff  In  the  first  counterclaim 
of  O.  W.  Earls.  There  is  no  evidence  In  this 
record  showing,  or  tending  to  show,  that 
the  parties  ever  treated  the  various  amounts 
cbar{[;ed  as  constituting  items  of  an  open, 
mutual,  and  current  account  within  the 
meaning  of  section  1S93,  R.  S.  1909.  Where 
parties  have  dealings  with  each  other  con- 
sisting of  transactions  of  entirely  different 
character,  there  must  be  some  evidence  tend- 
ing to  show  an  Intention  on  their  part  to 
make  such  transactions  part  of  a  running 
account  before  they  will  be  so  treated,  and 
this  burden  is  on  the  party  asserting  that 
the  transactions  form  part  of  a  running  ac- 
count And  where  there  are  charges  and 
credits,  It  must  be  shown,  as  said  In  some 
of  the  cases  cited  below,  that  the  items 
are  morally  connected  with  one  another  so 
that  It  Is  clear  that  each  separate  Item  la 
not  meant  to  constitute  a  new  and  Independ- 
ent contract,  or  that  the  conduct  of  the  par- 
ties makes  It  fairly  inferable  that  It  was 
their  intention  to  have  a  future  adjustment 
of  their  various  tran.sactloiis  as  of  one  ac- 
count. It  is  held  in  tbe  case  of  Thompson 
V.  Brown.  60  Ma  App.  314,  that  whether 
there  was  an  agreement,  expressed  or  im- 
plied, to  keep  an  account  open,  is  a  question 
for  tbe  Jury,  and  that  in  the  absence  of  evi- 
dence there  is  no  presumption  that  all  the 
Items  of  an  account  constitute  one  demand; 
that  there  must  be  some  evidence  to  estab- 
lish this.  See,  also,  Loeffel  t.  Hoss,  11  Mo. 
App.  133;  Vogel  v.  Kennedy,  127  Mo.  App. 
loc.  clt.  235,  104  S.  W.  1161;  Chadwlck  t. 
Chadwlck,  116  Mo.  loc.  clt.  586,  22  S.  W. 
479;  Gibson  &  Bro.  v.  Jenkins,  97  Mo.  App. 
loc.  clt.  36,  70  S.  W.  1076 ;  Ring  y.  Jamison, 
66  Mo.  loc.  clt  428;  Ring  t.  Jamison,  2  Mo. 
App.  684;  Chapman  v.  Hogg,  135  Mo.  App. 
654,  116  S.  W.  492 ;  1  R.  C.  L.,  205. 

[4]  Defendant  G.  W.  Earls  bad  been  at 
one  time  a  merchant;  for  how  long  .Is  not 
shown  by  this  record,  but  at  least  covering 
a  period  extending  from  April  1,  1008,  to 
possibl}-  October  25,  1909,  as  shown  by  the 
copy  of  his  book  account,  which  contained 
charges  and  credits  for  merchandise  sold  and 
delivered  to  plaintiff.     From  his  statemeut 
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In  his  flnst  cotmterclalm  and  his  testimony. 
In  1907  he  owned  some  hogs  which  he  states 
he  sold  to  the  platatlff.  He  aUio  testified 
that  he  took  np  a  check  for  the  plaintiff  In 
the  amount  of  $68  In  1907,  and  that  on  Oc- 
tober 3,  1908,  he  sold  to  plaintiff  some  hay 
and  pasture.  None  of  the  items  just  men- 
tioned, except  the  merchandise  furnished 
out  of  the  store,  were  ever  made  a  matter  of 
written  record  by  the  defendant  by  memo- 
randum or  otherwise.  He  made  no  written 
charges  on  his  book  account  against  the 
plaintiff  for  these  Items,  although  he  was 
keeping  a  book  account  showing  the  Items  he 
was  selling  plaintiff  out  of  the  store,  and 
although  he  now  claims  ttiat  all  of  these 
Items  were  due  him  prior  to  October  25, 
1908,  he  did  on  that  date,  according  to  hl3 
evidence,  close  his  book  account  and  agreed 
•with  the  plaintiff  on  a  balance  of  $387.20. 
We  hold  therefore  that  In  view  of  the  dif- 
ferent character  of  the  transactions — being 
In  no  way  morally  connected — and  the  con- 
duct of  the  parties,  the  defendant  falls  to 
make  It  fairly  Inferable  that  they  Intended 
to  carry  such  Items  In  an  open  account.  See 
Sidway  v.  Missouri  Land  &  Live  Stock  Co., 
187  Mo.  649,  86  S.  W.  150. 

[6)  We  will  now  take  up  the  Item  of  $387.- 
20,  which  was  a  balance  due  for  merchan- 
dise as  shown  by  the  books  of  defendant  G. 
W.  Earls.  It  Is  not  claimed  that  the  plain- 
tiff ever  personally  made  any  payment  on 
this  account,  and  unless  the  payment  of  $83.- 
09  which  was  made  by  one  Marlon  Bailey  on 
October  2o,  1909,  can  be  held  as  a  payment 
such  as  would  keep  the  statute  alive  until 
the  counterclaims  were  filed  in  May,  1914, 
this  item  Is  also  barred.  The  facts  with 
reference  to  this  credit  are  as  follows:  Ma- 
rlon Bailey,  according  to  defendant  G.  W. 
Earls'  testimony,  was  In  the  employ  of  the 
plaintiff  and  needed  some  merchandise.  The 
plalnUfl  told  G.  W.  Earls  to  deliver  the 
merchandise  to  Bailey  and  to  charge  the 
amount  up  to  plaintiff's  store  account,  and 
this  was  done.  6.  W.  Earls  testifies  that 
some  time  before  Bailey  paid  it  he  went  to 
the  plaintiff  about  the  account,  and  that 
plaintiff  told  him  he  ought  to  collect  off  of 
Bailey  the  amount  due  him,  charged  to 
plaintifl'sf  account,  which  represented  the 
goods  delivered  to  Bailey,  and  that  he  told 
plaintiff  he  would  do  it,  and  that  when  Bail- 
ey did  pay  it  on  October  25,  1909,  he  gave 
plaintiff's  account  credit  for  the  $83.09.  The 
credit  of  $83.09  on  the  store  account,  which 
was  the  payment  made  by  Bailey,  cannot  be 
considered  as  a  general  payment  on  the 
plaintlfTs  account  such  as  would  avoid  the 
bar  of  the  statute  of  limitations.  6.  W. 
Earls  could  only,  and  in  fact  did  only,  apply 
ttils  payment  to  the  specific  Items  of  the  ac- 
count which  vren  famished  to  Bailey.  The 
following  rule  aK>llc8ble  here  is  laid  down 
In  Wood  on  Limitations  (3d  Ed.)  i  97,  p. 
247: 


"In  order  to  moke  a  money  payment  a  part 
payment  within  the  atatnte,  it  must  be  shown 
to  be  a  payment  of  a  portion  of  an  admitted 
debt,  and  paid  to,  and  accepted  by  the  creditor 
as  such,  accompanied  by  drcumstances  amouit- 
ing  to  an  absolute  and  unqualified  acknowledg- 
ment of  more  being  due,  from  which  a  promise 
may  be  inferred  to  pay  the  remainder." 

See,  also,  Boughton  v.  Houghton,  77  Conn. 
7,  58  Atl.  226,  where  It  Is  held  that  payments 
made  by  a  subtenant  did  not  stop  the  statute 
as  to  amounts  due  from  the  original  tenant 
to  the  landlord;  Hammond  v.  Hammond,  76 
Vt  437,  58  Atl.  724.  Bailey  was  not  author- 
ised to  make  such  a  payment  as  would  ac- 
knowledge an  Indebtedness  of  the  plaintiff 
other  than  the  one  he  (Bailey)  was  obligated 
to  pay,  and  hence  his  act  did  not  affect  the 
status  of  the  account  between  the  plaintiff 
and  G.  W.  Earls.  Payne  v.  Slate  &  Gardner, 
39  Barb.  (N.  Y.)  &S4.  The  payment  of  bis 
account  was  wholly  disconnected  with  the 
transactions  between  plaintiff  and  defend- 
ants, and  henoe  does  not  constitute  a  credit 
oa  plaintiff's  running  account  at  the  store 
Oompton  V.  Johnson,  19  Ma  APP-  88.  It  is 
held  in  State  ex  rel.  Shipman  v.  All«i,  132 
Mo.  App.  98,  111  S.  W.  622,  that  payments 
made  on  a  renewal  note  by  a  principal  and 
accepted  by  the  payee  as  a  payment  on  the 
second  or  renewal  note  will  not  be  allowed  to 
extend  the  statute  of  limitations  on  the  orig- 
inal note  as  to  a  surety  thereon,  even  though 
he  (the  surety)  be  estopped  from  asserting 
that  the  renewal  note  was  ever  delivered  and 
accepted  as  a  payment  of  the  original  note ; 
and  this,  because  the  principal  and  payee  in 
the  renewal  note  treated  such  payments  as 
applying  to  the  renewal  note,  and  henoe  there 
was  manifested  no  Intention  to  make  a  pay- 
ment on  the  original  note.  See,  also,  Regan 
V.  Williams,  186  Mo.  loc.  clt  630,  84  S.  W. 
959,  106  Am.  St  Rep.  600;  26  Cyc.  1373; 
Hammond  v.  Hale,  61  Iowa,  88, 16  N.  W.  585. 
We  hold,  under  these  authorities,  that  the 
sum  due  for  items  alleged  in  the  counter- 
claim to  be  owing  on  the  store  account  Is 
barred  by  the  statute  of  limitations. 

The  evidence  as  to  th6  payment  of  $105  by 
the  father,  W.  J.  Earls,  shown  in  the  counter- 
claim to  have  been  paid  on  June  7,  1912,  Is 
very  unsatisfactory  in  this  record.  It  is  not 
at  all  clear  that  he  ever  actually  paid  any 
sum  whatever,  and  the  evidence  certainly 
falls  to  show  that,  if  paid  at  all.  It  was  paid 
at  plaintiff's  instance  and  request,  or  that  he 
ever  ratified  it  after  it  was  paid.  A  retrial 
will  probably  clear  this  up,  and  it  is  quite 
unnecessary  to  go  into  the  details  of  that 
transaction  In  this  opinlt«. 

What  is  said  with  reference  to  this  item 
applies  as  well  to  the  charge  of  the  same 
amapnt,  $105,  shown  in  the  second  counter- 
claim alleged  to  have  been  purchased  by  the 
defendant  Gw  W.  Earls  from  his  father,  W.  J. 
BJsrlB. 

[B]  With  reference  to  the  $500  credit  paid 
to  the  National  Bank  of  Rolla  for  defendant, 
there  Is  no  evidence  that  it  sos  ever  |Oon-. 
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templated  by  the  plaintiff  that  he  was  paying 
this  on  a  runitmg  account  On  the  other 
band,  It  Is  shown  that  he  was  a  surety  on  a 
promissory  note  made  to  the  bank  wherein 
defendant  O.  W.  Earia  was  principal. 

That  the  defendant  knew  that  plaintiff  was 
not  recognizing  an  open  account  between 
them  is  shown  in  his  cross-examination,  which 
is,  in  part,  as  follows : 

"Q.  You  don't  deny  signing  this  note  at  the 
bank,  do  you,  so  you  let  this  run  on  from  1908 
until  you  were  sued  on  this  note  that  your  broth- 
er claims  he  paid  for  you  to  Ray  before  you 
said  anytliing  about  it,  didn't  you?  A.  Well 
tliat  was  my  first  chance  that  I  ever  bad  to  col- 
lect it.  Q.  Why  didn't  you  Iiave  a  chance?  A. 
Well  it  was— they  claimed  it  was  outlawed.  Q. 
Why  did  you  let  it  become  outlawed?  A. 
Through  carelessness." 

The  testimony  of  O.  W.  Earls  on  cross-ex- 
amination also  shows  that  the  $105  credit 
claimed  to  have  been  paid  by  the  father  in 
1912  was  agreed  on  to  be  paid  between  O.  W. 
Earls  and  his  father  in  the  year  1908.  With 
the  latter  date  in  mind,  O.  W.  Earls'  further 
cross-examination  sheds  some  light  on  the 
question  of  an  open  account    It  follows : 

"Q.  Have  you  had  any  business  with  your 
brother,  Dock,  since  that  settlement,  wherein 
your  father  agreed  to  give  you  $105  that  you 
owed  him  if  you  and  Dock  would  settle  your 
business?  Now,  what  business  have  yon  had 
with  him  since  that?  A.  None  to  amount  to 
anything.     Q.  And   didn't   have   any   until  he 

?aid  his  note  at  the  bank  for  you,  did  you?    A. 
'hat  is  about  the  first,  I  believe." 

This  disposes  of  the  first  counterclaim. 

As  to  the  second  counterclaim  which  de- 
fendant G.  W.  Earls  &Yen  he  bought  tram 
his  father  shortly  before  the  Institution  of 
plalntUTs  suit,  we  have  hereinbefore  men- 
tioned the  $105  item  which  appears  in  the 
first  counterclaim  as  a  credit  and  In  the  sec- 
ond oonnterclaim  as  a  charge.  The  evidence 
concerning  an  Indebtedness  to  the  ftither  of 
$100  for  the  purchase  of  two  mare  colts,  and 
$1(6  for  money  borrowed,  is  very  conflicting 
and  confusing.  It  is,  however,  for  th^  jury 
to  determine  whether  plaintiff  owes  these 
two  items,  and  on  a  retrial  the  facts  can 
probably  be  more  fully  developed. 

For  the  reasons  herein  appearing,  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trlaL 

ROBERTSON,  P.  J.,  and  STUBOIS,  J., 
concur. 


CITIZENS'  STATE  BANK  OF  BIROH 
TREE  V.  MARTIN.     (No.  1641.) 

(Springfield  Court  of  Appeals.     Missouri.     Feb. 
15,  1016.) 

1.  Fixtures  ®=»18— PtmposB  of  Aitrioation 
—Right  or  Mobtoaoee. 

Where  tke  purchaser  and  mortgagor  of  a 
lot  in  effecting  the  purpose  of  bis  purchase  to 
install  a  mill  in  a  building  tbereon  readjusts  the 
building  and  permanently  attaches  the  machin- 
ery thereto  and  to  soil,  such  machineiy  becomes 


a  part  of  the  freehold  and  paosee  to  the  mort- 
gagee on  foredosnre. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  32-16;   Dec.  IMg.  «=9l&] 

2.  FiXTTTBES  9=>35— Right  or  Mobtoaoee  op 
Land  and  Mobtoagee  or  Maohinebt— Evi- 

In  an  action  to  determine  the  rights  of  a 
mortgagee  of  land  and  the  mortgagee  of  ma- 
chinery permanently  attached  thereto  by  the 
owner  and  mortgagor  of  the  land  for  mill  pur- 
poses, evidence  hdd  insufficient  to  support  a 
finding  in  favor  of  the  chattel  mortgagee. 

[Ed.  Noteu— For  other  cases,  see  I^xturea, 
C!cnt  Dig.  li  67-79;  Dec.  Dig.  <8=>35.] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.  Evans,  Judge. 

Action  by  the  Citizens'  State  Bank  of  Bindi 
Tree  against  M.  A.  Martin.  From  a  Judgment 
for  plaintiff,  defmdant  appeals.    Reversed. 

Jno.  W.  McCHellan,  of  Eminence,  O.  S.  Size- 
more,  of  Webb  C?lty,  and  I*  O.  Nieder,  of 
Mansfield,  for  appellant  S.  A.  (Tunningham, 
of  Eminence,  for  respondent 

ROBERTSON,  P.  J.  TSiis  is  a  replevin  suit 
in  which  plaintiff  obtained  a  Judgment  below 
based  cm  a  verdict  of  a  Jury  finding  that  plain- 
tiff was  entitled  to  the  possession  of  a  boiler, 
engine,  planing  machine,  molder,  automatic 
tool  grinder,  ripsaw,  resaw,  and  all  fittings 
situated  in  and  about  a  building  in  which 
said  property  had  theretofore  been  placed 
with  the  machinery  necessary  to  make  a  com- 
plete planing  mill.  The  defendant  has  ap- 
pealed. The  property  was  located  on  a  lot 
in  Birch  Tree  in  Shannon  county. 

May  1,  1913,  the  defendant,  a  carpenter 
and  contractor,  sold  and  conveyed  said  lot  to 
one  C.  H.  Rich,  who  paid  a  part  of  the  pur- 
chase price  and  gave  a  deed  of  trust  there- 
on to  defendant  to  secure  the  balance.  At 
the  time  Rich  bought  the  lot,  none  of  the 
property  here  Involved  was  on  It  but  the 
building  in  which  they  were  afterwards  plac- 
ed was  thereon,  and  defendant  testified  that 
Rich  bought  the  lot  for  the  purpose  of  in- 
stalling In  said  building  a  planing  mill  and 
the  defendant  so  understood  the  intentions  at 
Rich.  The  building  was  about  22  by  40  feet 
and  about  20  years  old.  A  portion  of  It  had 
been  used  for  a  paint  shop  and  part  of  it  for 
a  chicken  house  prior  to  the  time  Rich  bought 
the  lot ;  however,  it  was  what  the  witnesses 
called  "a  good  substantial  building,  with  slUa 
and  sleepers"  and  a  rock  foundatioD.  Soon 
after  Rich  bought  the  lot,  he  purchased  the 
property  here  involved  and  Installed  a  plan- 
ing mill  in  said  building,  using  this  and  oth- 
er property  therefor.  In  order  to  install  the 
machinery,  a  portion  of  the  walls  of  the 
building  and  of  the  foundation  were  taken 
out  The  boiler  was  set  on  a  solid  foundation 
and  bricked  in  under  a  shed  od  the  outside  of 
the  building,  bat  was  connected  with  and 
used  to  run  the  machineiy  inside.  Rl<di  later 
left  the  state  and  left  the  planing  mill  in 
charge   of    his    brother-in-law.      Rich    owed 


^s>For  other  cases  see  sam*  topic  and  KBT-NUIIBBR  In  aU  Key-Numbered  Dlgesu  and  Indexes 
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platntlfl  a  w>te,  aad  by  a  chattel  mortgage  he 
couveyed  the  property  Involved  here  to  plain- 
tiff to  secure  said  note^  and  It  U  npon  this 
mortgage  plaintiff  bases  Its  ludgment  The 
defendant  foreclosed  his  deed  of  trust,  bought 
the  lot  at  the  sale,  and  was  in  possession 
thereof  when  plaintiff  bronght  this  suit 

At  the  close  of  the  testimony,  the  court,  at 
the  request  of  the  plaintiff,  Instructed  the 
jury,  In  substance,  that,  unless  Rich  placed 
the  machinery  In  the  building  with  the  in- 
tention that  it  should  there  remain  perma- 
nently as  a  fixture  to  be  used  therein  ever 
afterwards  as  a  part  of  said  building,  then 
plaintiff  was  entitled  to  it  under  its  chattel 
mortgage. 

The  defendant  requested  two  Instructions 
wMch,  under  the  facts  in  this  case,  were 
equivalent  to  a  directed  verdict  in  his  be- 
half. 

In  the  case  of  Thomas  v.  Davis,  76  Mo.  72, 
76,  43  Am.  Rep.  756,  the  opinion  in  which 
was  written  over  80  years  ago,  it  was  said 
that  an  attempt  to  reconcile  the  authorities 
on  the  subject  of  fixtures  "would  be  futile, 
and  to  review  them  would  be  an  endless 
task."  Considering  the  ability  of  the  author 
of  that  opinion,  the  learning  of  the  Judges 
who  concurred  in  It,  and  what  has  been  added 
since  then,  we  feel  constrained  to  decide  the 
case  at  bar  upon  the  facts  disclosed  by  the 
record,  relying  only  upon  decisions  of  the 
Supreme  Court,  the  authorities  binding  on 
OB,  for  oar  law.  In  the  opinion  of  the  Su- 
preme Court  to  which  we  have  Just  referred, 
a  controversy  arose  between  parties  situated 
not  materially  different  from  the  parties  con- 
tending in  the  case  at  bar.  That  the  defend- 
ant In  the  case  at  bar  and  Rich,  at  the  time 
the  property  was  placed  upon  the  lot  owned 
by  Rich,  occupied  the  position  of  mortgagee 
and  mortgagor,  stands  conceded,  and^  we  must 
also  concede  that  while  that  relation  existed 
the  property  in  controversy  was  placed  in 
the  building  already  on  the  land  and  formed 
a  part  of  the  planing  mill.  The  rights  which 
defendant  had  to  the  property  must  be  de- 
termined with  refei-ence  to  the  relation  ex- 
isting between  him  and  Rich, ,  because  while 
that  relation  existed  defendant  acquired 
whatever  interest  he  has  in  the  property  in- 
volved here.  At  page  76  of  the  Thomas  Case, 
supra,  it  is  said  that  in  considering  the  ques- 
tion of  fixtures,  as  between  mortgagor  and 
mortgagee,  the  same  rule  must  be  applied  as 
obtains  between  heirs  and  executors  or  ad- 
ministrators, and  then  follows  this  quota- 
tion: 

"When  the  absolute  owner  of  land  in  fee,  for 
the  purpose  of  better  using  the  land,  erects  up- 
on and  affixes  to  the  freehold  certain  machinery, 
such  as  is  in  use  in  making  coal,  and  in  mines. 
It  will  go  to  the  heirs  as  part  of  the  real  estate. 
•  •  •  Even  in  regard  to  manufacturers,  all 
articles  affixed  to  the  freehold,  whether  by 
■crews,  solder,  or  any  other  permanent  means, 
or  by  being  let  into  the  soil,  will  descend  to  the 
heir,  or  pass  by  conveyance  ot  the  land:  that 
the  rule  of  law  by  which  fixtures  are  held  less 
strictly,  when  wected  for  manufacturing  pnr^ 


poses,  has  no  application  to  fixtures  erected  by 
the  owner  of  the  land  in  fee." 

Also  (76  Mo.  77)  It  Is  stated  that  in  New 
York  it  is  held  that: 

"As  between  mortgagor  and  mortgagee,  what- 
ever is  annexed  or  amxed  to  the  freehold,  by  be- 
ing let  into  the  soil,  or  annexed  to  it,  or  to  some 
erection  upon  it,  to  be  habitually  used  there^ 
particularly  for  the  purpose  of  enjoying  the 
realty,  or  some  profit  tneref  rom,  is  a  part  of  the 
realty." 

That  case  involved  machinery  placed  In  a 

building  for  the  purpose  of  smelting  lead, 
and  a  Judgment  for  the  mortgagee  based  up- 
on a  trial  of  the  facts  was  upheld. 

In  the  case  of  Progress  Press  Brick  &  Ma- 
chine Co.  V.  Gratiot  Brick  &  Quarry  Co.,  151 
Mo.  501,  517,  52  S.  W.  401,  405  (74  Am.  St. 
Rep..  557),  after  quoting  with  approval  from 
the  opinion  in  the  Thomas  Case,  supra,  it  is 
said: 

"Much  confusion  has  been  caused  by  courts 
paying  too  much  regard  to  the  relative  value  of 
the  house  and  of  the  machinery  which  is  placed 
in  the  house.  There  can  be  no  rule  or  principle 
deduced  from  such  considerations.  In  nearly 
ail  manufacturing  establishments  the  machinery 
costs  many  times  as  much  as  the  house  in  which 
it  is  located,  for  palaces  are  not  generally  suit- 
nble  as  work  shops.  The  intention  of  the  owner 
is  the  first  and  best  criterion,  and  the  adapta- 
bility of  the  machinet^  to  the  uses  and  pur- 
poses to  be  subserved  is  the  next  best  test,  in 
determining  all  cases  of  this  character." 

In  that  case  was  directly  Involved  the  ques- 
tion as  to  whether  or  not  a  brick  plant  and 
its  machinery  became  a  part  of  the  land  upon 
which  they  were  erected.  The  landowner 
prevailed  below,  but  the  Supreme  Court  re- 
versed the  Judgment  and  remanded  the  cause, 
with  directions  to  enter  Judgment  for  the 
plalnUff. 

[1,  21  In  the  case  at  bar  there  was  no  testi- 
mony tending  directly  to  prove  that  Rich  in- 
tended to  retain  any  of  this  prc^erty  as  per- 
sonalty, 80  that  there  Is  absent  In  this  case 
the  first  and  best  criterion  ap<dcen  of  In  the 
opinion  of  the  Supreme  Court  to  which  we 
have  Just  referred.  Then  passing  to  the  next 
best  test,  we  find  all  of  the  facts  and  cir- 
cumstances supporting  defendant's  contention 
that  the  machinery  became,  aa  between  him 
and  Rich,  a  part  of  the  freehold.  Rich 
bought  the  lot  for  the  purpose  of  Installing  a 
planing  mill  In  the  building  thereon.  After 
he  bought,  he  so  rearranged  and  readjusted 
the  building  for  the  reception  of  the  mUl  ma- 
chinery as  that  It  .would  lose  its  original 
form  and  usefulness  If  the  machinery  Is  re- 
moved. The  machinery  was  permanently  at- 
tached to  the  lot  and  to  said  building,  and 
thus  adapted  these  to  the  purpose  for  which 
he  bought  the  lot  and  Installed  the  machinery. 
All  of  the  facts  and  circumstances  in  this 
case  prove  only  that  the  property  plaintiff 
seeks  to  recover  Is  a  part  of  the  freehold  now 
owned  by  the  defendant,  and  ther^ore  there 
was  no  issue  of  fact  to  submit  to  the  Jury  in 
behalf  of  plaintiff.  The  evidence  of  this  case 
does  not  authorize  a  Judgment  In  behalf  of 
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the  plaintiff,  and  the  one  It  bas  obtained  la 
reversed. 
It  la  so  ordered. 

FABBINGTON  and  STURQIS,  JX,  concur. 


SWIBT  &  CO.  y.  EPPS  et  aL     (Na  1629.) 

(Springfield   Court   of  Appeals.      Miasooii. 

Feb.  15,  1916.) 

1.  Appkai.  and  Brbob  €=3212— Scope  of  Rb- 
viEw— Sufficiency  or  Evidence— Waiveb. 

Where  the  plaintiff  did  not  ask  a  directed 
vei-dict  as  against  one  defendant,  but  voluntarily 
treated  the  testimony  as  raising  an  issue  for 
the  jury  as  to  his  liability  by  procuring  an  in- 
struction thereon,  the  court  on  appeal  could  not 
consider  the  issue  of  sufficiency  of  evidence, 
since  Rev.  St.  1809,  t  20S1,  provides  that  no 
exceptions  shall  be  taaen  on  an  appeal,  except 
such  OS  shall  have  been  expressly  decided  by  the 
circuit  court;  no  express  decision  in  such  case 
having  been  made  as  required  by  the  statute, 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  1302;    Dec.  Dig.  «S9212.] 

2.  Appeal,  and  Erbob  ^=9882— Scope  of  Re- 
view—Sufficiency  OF  Evidence — M'aiveb. 

In  such  case,  the  court  cannot  review  a 
denial  of  new  trial  on  the  ground  that  the  ver- 
dict is  SR.iinst  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  3591-3«10;  Dec  Dig.  <S=» 
882.] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  P.  Foard,  Judge. 

Action  by  Swift  &  Co.  against  Anderson 
Epps  and  Ben  Epps,  as  partners  doing  busi- 
ness under  tbe  firm  name  of  Epps  Broa 
Judgment  against  Ben  Epps  on  directed  ver- 
dict, and  for  defendant  Anderson  Epps,  and 
plaintiff  appeals.    Affirmed. 

Sheppard  &  Sheppard,  of  Poplar  Bluff,  for 
ap^Ilant.  Ablngton  &  Phillips,  of  Poplar 
Bluff,  for  respondent& 

ROBERTSON,  P.  J.  Plaintiff  sued  defend- 
ants on  an  account  for  goods  alleged  to  have 
been  sold  and  delivered  to  them  as  partners. 
Defendant  Anderson  Epps  answered,  denying 
under  oath  the  existence  of  a  partnership  at 
the  time  of  the  alleged  sales;  the  plaintiff 
replied,  alleging  the  once  existence  of  tbe 
partnership  and  that  tbe  defendant  Anderson 
Epps  permitted  himself  to  be  held  out  as  a 
partner  at  the  time  of  said  sales. 

The  testlmMty  showed  that  tbe  defendants, 
who  are  brothers,  formed  a  partnership  Octo- 
ber 3,  1913;  that  they  bought  a  meat  shop, 
which  they  conducted  in  Poplar  Bluff  until 
December  8,  1913,  when  they  dissolved,  the 
defendant  Anderson  Epps  retiring  and  mov- 
ing to  his  fano,  and  the  other  defendant,  Ben 
Epps,  continued  tbe  business.  While  they 
were  conducting  business  as  i>artners  they 
bought  goods  of  defendant  through  its  agent, 
who  lived  at  Poplar  Bluff,  and  who  called  on 
defendants  at  tbelr  place  of  business  ev>ery 
Friday  and  Monday.  Every  Monday  they 
paid  this  agent  in  cash,  and  Anderson  Epps 
testified  that  be  was  always  there  when  tbe 


agent  called.  Defendants  liad-  the  name 
"Epps  Bros."  on  the  front  window  of  tbeir 
(bop,  and  it  so  remained  after  the  dissolu- 
tion. They  also  used  letter  paper  with  the 
same  name  printed  thereon;  after  the  dis- 
solution Ben  E^ps  continued  using  It.  Be- 
tween May  2S,  1914,  and  June  4,  1914,  tbe 
goods  to  recover  the  price  of  which  this  salt 
is  brought  were  sold  to  Ben.  Many  sales, 
other  than  the  ones  here  Involved,  were  made 
to  Um,  which  he  paid  by  bis  individual 
check.  It  will  thus  be  seen  that  plaintiff's 
agent  was  at  this  place  of  business,  after  the 
dissolution,  about  40  times,  and  during  aU 
that  time  the  absence  of  defendant  Anderson 
Epps  must  have  been  noticeable,  as  was  also 
the  fact  that  the  remaining  partner  was  giv- 
ing bis  Individual  check,  whereas,  before 
the  departure  of  Anderson  Epps,  they  had 
been  paying  cash. 

At  tbe  close  of  the  testimony  tbe  court,  at 
the  request  of  plaintiff,  instructed  the  Jury  to 
return  a  verdict  against  defendant  Ben  Eppa. 
At  the  request  of  plaintiff  the  Jury  was  In- 
structed, after  hypothetlcally  submitting  the 
testimony  about  the  alleged  holding  out  and 
stating,  if  the  finding  thereon  was  for  plain- 
tiff, to  return  a  verdict  for  plaintiff  If  It  "re- 
lied on  these  facts,  and  did  not  know  of  the 
dissolution  of  the  firm,  and  gave  credit  to 
Ben  Epps  and  Anderson  Epps."  The  Jury 
returned  a  verdict  against  Ben,  as  directed, 
and  for  defendant  Anderson  Epps,  upon 
which  Judgment  was  entered  and  plaintiff 
has  appealed. 

[1, 2]  The  plaintiff  urges  here  only  the 
point  that  there  la  no  evidence  to  Justify  the 
verdict  In  favor  of  Anderson  Epps,  and  in- 
sists that  the  Judgment  based  thereon  should 
be  reversed.  We  are  precluded  from  consid- 
ering this  contention,  because  the  plaintiff 
has  voluntarily  treated  tbe  testimony  as  rais- 
ing an  Issue  for  the  Jury  by  procuring  au  in- 
struction thereon.  Gloyd  v.  Franck,  248  Mo. 
468,  476,  164  8.  W.  744.  We  are  prohibited 
by  section  2081,  R.  S.  1909,  from  entertaining 
on  appeal  any  exceptions  "except  such  aa 
shall  have  been  expressly  decided"  by  the 
trial  court  Here  the  trial  court  was  not 
given  an  opportunity  to  pass  upon  the  ques- 
tion of  the  propriety  of  directing  a  verdict 
for  plaintiff  as  against  Anderson  Epps,  and 
therefore  we  cannot  consider  the  question. 
Even  if  plaintiff  had  requested  a  directed 
verdict,  and  the  court  had  refused  it,  there 
would  yet  be  nothing  here  to  review,  since 
the  instruction  Was  given  at  Its  request,  on 
tbe  assumption  that  there  was  testimony  suf- 
ficient to  make  an  Issue  for  the  Jury.  Ever- 
hart  V.  Biyson,  244  Mo.  507,  616,  149  S.  W. 
307. 

Neither  can  we  hold  that  the  trial  court 
should  have  granted  plaintiff  a  new  trial  oa 
tbe  ground  that  the  verdict  Is  against  tbe 
weight  of  the  evidence,  because  appellant  has 
bound  Itself  to  the  proposition  that  there  was 
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substantial  testimony  to  go  to  the  jury,  and 
it  Is  not  the  province  of  the  appellate  court  to 
interfere  under  such  circumstances.  Reld  ▼. 
Insurance  Ca,  58  Mo.  421,  430;  Gate  City 
National  Bank  v.  Boyer,  161  Mo.  App.  143, 
160,  142  S.  W.  487;  Dorset  7.  Chambers,  187 
Mo.  App.  276,  280,  173  S.  W.  726. 
The  Judgment  is  affirmed. 

STTJRGIS  and  FAKRINGTON,  JJ.,  concur. 


NORRID  V.  GARNER  et  al.     (No.  1574.) 

(Springfield  Oourt  of  Appeals.    Missouri.     Feb. 

15,  1916.) 

1.  LANDIiOSD    AND    TENANT    €=s262  —  RENT  — 

Waivkb  of  Libn — Question  fob  Jury. 
In  an  action  by  a  landlord  against  a  pur- 
chaser of  a  portion  of  the  crop  to  enforce  a  lien 
for  rent,  evidence  held  to  present  a  question  for 
the  jury  whether  the  landlord  authorized  his 
tenant  to  sell  the  crop  to  defendant  free  of  lien. 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  »  965,  960, 1049-1058;  Dec. 
Dig.  «s>262.] 

2.  Principai.  and  Aoknt  9s>1(XS— Autbobity 
OF  Agent— Receiving  Payments. 

Ordinarily  the  power  to  sell  property  In- 
clndes  the  right  to  receive  payments. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  K  298-310,  874;  Dec.  Dig. 
«=>105.] 

3.  Landlord  and  Tenant  «=»254  — Rent  — 
Waivee  or  Lien. 

Where  a  landlord  gave  his  tenant  the  right 
to  sell  a  portion  of  the  crop  and  collect  the 
price,  he  waived  his  lien  for  rent,  though  the 
purchaser  knew  nothing  of  the  arrangement. 

[Kd.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  986, 1034-1044;  Dec.  Dig. 
«8s=9254.] 

Appeal  from.  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  Farris  Norrid  against  Levi  Gar- 
ner and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

Fort  &  Green,  o<  Bloomfleld,  and  W.  R  Ed- 
monds, of  Bemle,  for  appellants.  Geo.  Hun- 
ger, of  Dexter,  and  Wammack  &  Welborn,  of 
Bloomfield,  tor  req)ondent. 

ROBERTSON,  P.  J.  The  plaintiCT  owned  a 
240-acre  farm  in  Stoddard  county  which  he 
leased  to  Harry  O.  Stewart  for  an  annual  ren- 
tal of  $900.  While  the  plaintiff,  as  now 
claimed  by  him,  was  entitled  to  a  landlord's 
lien  upon  the  crops  on  said  land,  under  sec- 
tion 7888,  R.  S.  1909,  for  the  rent  due  for 
1913,  the  defendant,  in  December,  1913,  or 
January,  1914,  purchased  1,000  bushels  of 
com  from  said  Stewart  grown  on  said  land, 
knowing  it  bad  been  grown  on  demised  prem- 
ises, and  paid  him  therefor.  By  this  action 
plaintiff  seeks  to  recover  from  defendants 
the  value  of  said  com.  Proviso  of  section 
7896,  R.  S.  1909.  A  Jury  trial  resulted  in  a 
directed  verdict  for  plaintiff  for  the  amount 
the  Jury  believed  the  value  of  the  corn  to  be. 


Judgment  was  entered  on  the  verdict,  and 
defendants  have  api>ealed. 

There  is  a  material  conflict  in  the  testi; 
mony.  Stewart  testified  that  before  selling 
the  com  to  defendants  he  talked  with  plain- 
tiff about  it  At  that  time  the  question  of 
Stewart  paying  the  rent  was  talked  about, 
and  be  says,  referring  to  plaintiff,  "I  told 
him  I  would  sell  the  com  to  Garner  and  pay 
the  rent,"  to  which  plaintiff  relied,  "and  said 
that  was  a  good  place  to  sell  it"  Stewart 
says  that,  in  pursuance  of  that  talk,  he  did 
sell  the  com  to  defendants,  and  they  paid  him 
for  it,  but  he  did  not  pay  it  over  to  plaintiff. 
He  sold  all  that  season's  com.  Plaintiff's 
version  of  the  conversation  about  which  Ste- 
wart testified  is  that  Stewart  told  him  he  had 
enough  corn  to  pay  his  rent,  and  that  he  was 
going  to  sell  the  com  to  defendants  at  65 
cents  per  bushel,  and  then  plaintiff  said, 
"Well,  that  is  a  good  price,  and  a  good  place 
to  sell  it"  Plaintiff  further  testified  that  it 
would  make  no  difference  to  him  who  Stewart 
sold  the  com  to  Just  so  he  got  his  money. 
He  says  about  the  entire  crop :  "I  supposed 
he  would  dispose  of  it  and  turn  the  money 
over  to  me."  The  following  appears  in  the 
record : 

"Q.  Mr.  Norrid,  at  any  time  did  you  object 
to  this  tenant  on  your  farm  selling  the  stuff  he 
raised?    A.  No,  sir;  I  didn't" 

And  again: 

"Q.  Tell  the  Jury  if  yon  ever  told  anybody 
else  that  Mr.  Stewart  sold  anything  that  wag 

frown  on  those  premises  that  year.  A.  No,  sir ; 
always  got  the  money  every  time  it  was  sold. 
Q.  Tell  the  jury —  He  turned  over  the  money 
to  you  whenever  he  sold  it  except  this  time, 
didn't  he?  A.  Yes,  sir;  to  Blankenship.  Q. 
That  was  the  reason  why  you  was  willing  for 
him  to  sell  it  this  time,  was  it  not?  A.  Yes, 
sir." 

The  Blankensblp  referred  to  was  an  agent 
of  plaintiff,  who  appeared  to  be  looking  after 
the  farm,  and  he  testified  about  a  talk  with 
Stewart  In  which  he  told  Stewart  he  could 
sell  if  he  would  have  the  diecks  made  to  him 
or  plaintiff;  but  it  will  be  noticed  that  the 
plaintiff,  the  principal,  in  the  testimony  we 
have  noticed,  attached  no  such  condition  to 
the  authority  of  Stewart  to  sell.  There  is 
other  testimony  of  the  plaintiff  which  tends 
to  contradict  that  which  we  have  quoted. 

[1]  We  think  that  the  inference  can  be 
drawn  from  the  testimony  in  this  case  that 
plaintiff  conferred  upon  Stewart  the  author- 
ity to  sell  the  com  to  defendants,  and  under- 
took to  impress  upon  him  the  duty  of  apply- 
ing the  proceeds  of  the  sale  upon  his  rent  It 
is  evident,  according  to  Stewart's  testimony, 
that  all  this  time  he  was  ref mining  from  sell- 
ing the  com,  for  the  very  reason  that  be  did 
not  want  to  dispose  of  it  without  the  express 
consent  of  plaintiff;  otherwise  he  would  not 
have  conferred  with  plaintiff.  The  testimony 
tends  to  prove  plaintiff  authorized  the  sale 
and  relied  solely  upon  Stewart  to  pay  the 
purchase  price  on  the  rent.  If  Stewart  was 
not  authorized  to  sell  the  com  free  of  the 
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Hen  and  collect  tbe  purchase  price,  be  could 
not  have  carried  out  the  arrangement  which 
tbe  testimony  tends  to  prove  plaintiff  made 
with  him.  If  this  agreement  was  made,  it 
was  the  plaintiff,  and  not  the  defendants, 
whose  duty  it  was  to  see  that  the  funds  reach- 
ed the  proper  party.  Plaintiff,  as  may  be 
found  under  the  testimony,  told  SteWart  to 
sell,  which  necessarily  meant  to  sell  clear 
of  lien,  collect  the  purchase  price,  and  pay  It 
to  hiu;  so,  when  defendants  bought,  they 
took  the  property  clear  of  any  Hen.  There 
was  no  duty  resting  on  them  to  see  that  the 
purchase  price  reached  plaintiff,  as  plaintiff 
had  assumed  that  responsibility. 

[2]  Ordinarily  the  power  to  sell  property 
includes  the  right  to  receive  payments.  Hice 
V.  Groffmann,  56  Mo.  434;  Birch  Tree  State 
Bank  v.  Brown,  152  Mo.  App.  589,  599,  133  S. 
W.  860 ;  Hodlcinson  v.  McNeal  Machinery  Co., 
161  Mo.  App.  87,  93,  142  S.  W.  457. 

[3]  If  plaintiff  gave  Stewart  the  right  to 
sell  the  corn  to  defendants  and  collect  the 
purchase  price,  he  necessarily,  as  we  have 
observed,  intended  to  waive  his  lien;  hence 
there  was  a  waiver,  even  though  defendants 
know  nothing  of  plaintiff's  arrangement  with 
Stewart.  Fulkerson  t.  Lynn,  64  Mo.  App. 
649,  652;  Griffith  t.  GUlum,  81  Mo.  App. 
33,  41. 

From  what  has  been  said  It  Is  evident  that 
the  court  committed  reversible  error  in  di- 
recting a  verdict  for  the  plaintiff.  Tbe  case 
should  have  been  submitted  to  the  Jury,  and 
defendants'  instruction  No.  2  should  have 
been  given.  However,  we  think  that  instruc- 
tion would  be  more  readily  understood  by  the 
Jury  if  the  words  "defendants  appointed  and 
constituted  the  said  Stewart  his  agent  to  sell 
said  corn"  is  changed  to  read  that  "defend- 
ants authorized  said  Stewart  to  sell  said 
com,"  and  thereafter  where  the  words  "as 
such  ag«it"  occur  they  be  omitted,  as  well  as 
the  word  "agent"  where  it  thereafter  appears 
Just  before  the  word  "Stewart." 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

FABBINGTON  and  STUBGIS,  JJ..  concur. 


EQUITABLE  LIFE  ASSUR.  SOCIETY  OF 

UNITED   STATES  v.   DB  LISLE  et  aL 

(No.  1621.) 

(Springfield  Court  of  Appeals.    MissoniL 
Feb.  15,  1916.) 

1.  Plxdoks  «=>56  —  Pkbsonai.  Liabilitt  — 

Faildke  of  Collateral. 

That,  under  a  mistake  of  law  as  to  tbe 
ownership  of  collateral  which  was  pledged  as 
security,  a  loan  was  made  under  tbe  belief  of 
all  that  no  personal  liability  would  be  enforced, 
because  of  the  value  of  the  collateral,  does  not 
have  the  eflfect  of  relieving,  on  failure  of  title 
to  tbe  collateral,  those  personally  obligated  by 
tbe  loan  contract  to  repay. 

[Ed.    Note.— For    other    cases,    see    Pledges, 
Cent  Dig.  §f  140-151 ;    Dec.  Dig.  «=»55.] 


2.  Ihsubance  «=9l79^4— Loam  ok  Polict— 
Pkbsonal  Obligation. 

An  agreement  between  a  life  insurance  com- 
pany and  insured  and  his  wife  and  children,  re- 
citing that  it  loans  a  certain  amount  to  them, 
and  that  they  agree  to  repay  the  same  to  it; 
that  in  consideration  of  tne  loan  they  assign 
to  it  their  interest  in  the  policy;  and  that, 
on  default  in  payment  of  the  loan.  It  may  cancel 
the  policy  and  apply  tbe  cash  surrender  value  to 
payment  of  the  loan  and  interest — Imposes  on 
the  parties  of  the  second  part  a  personal  obli- 
gation to  repay. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  (8=5179%.] 

3.  Insvsanck  ®=3l79%— LoAn   on   Policy— 
Patment. 

There  is  no  payment  of  a  loan  made  by  a 
life  insurance  company,  because  of  attempt  of 
the  company  to  apply  the  surrender  value  of 
the  policy  to  such  payment,  as  authorized  by 
the  pledge  thereof;  nothing  thereby  passing  to 
the  company,  because  of  the  surrender  value 
having  vested  in  the  trustee  in  bankruptcy  of 
insured  before  the  attempted  pledge. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  «=9l79%.] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Sterling  H.  McCarty,  Judge. 

Action  by  the  EXiuitable  Life  Assurance 
Society  of  tbe  United  States  against  Olive 
De  Lisle  and  otbera  From  an  adverse  Judg- 
ment, plaintiff  appeals.  Reversed  and  re- 
manded with  dlrectiona 

Douglas  W.  Robert,  of  St  Louis,  and  Riley 
ft  Riley  and  J.  R.  Brewer,  all  of  New  Madrid, 
for  appellaflt  Thomas  Gallivan,  of  New 
Madrid,  and  R.  L.  Ward,  of  Caruthersvllle, 
for  respondents. 

STURGIS,  J.  The  plainttft  sues  in  sep- 
arate counts  on  three  loan  agreements  sign- 
ed by  the  defendants.  The  defendant  Olive 
De  Lisle  is  the  assured,  and  the  other  de- 
fendants are  the  beneficiaries,  in  the  three 
separate  Insurance  policies  involved  here,  aU 
Issued  by  the  plaintiff.  The  loan  agreements 
sued  on  were  given  May  18,  1908,  in  connec- 
tion with  a  pledge  of  these  imlicies,  each 
pledging  the  corresponding  policy  as  col- 
lateral security.  On  the  date  mentioned, 
these  policies  were  all  alive,  with  the  premi- 
ums paid  up,  and  each  possessing  a  consid- 
erable reserve  value,  forming  a  basis  for  a 
surrender  or  loan  value. 

The  Instrument  sued  on  in  the  first  count 
reads  as  follows: 
"1225. 

"This  agreement,  made  this  19th  day  of  May, 
1908,  between  the  Equitable  Ufe  Assurance 
Society  of  the  United  States,  party  of  the  first 
part,  and  Olive  De  Lisle,  and  Ida  De  Lisle, 
wife,  and  Norval  De  Lisle  and  Richard  De 
Lisle,   children,    parties   of   the   second   part 

"Witnesseth:  The  party  of  the  first  part 
agrees  to  loan  and  does  hereby  loan  to  the  par- 
ties of  the  second  part,  the  sum  of  two  hun- 
dred fifty-five  dollars,  the  receipt  of  which  by 
the  parties  of  the  second  part  is  hereby  ac- 
knowledged ;  and  the  said  parties  of  the  second 
part  agree  to  repay  the  same  to  the  said  party 
of  the  first  part,  at  its  office,  120  Broadway, 
New  York  City,  on  the  19th  day  of  May,  1909. 

"In  consideration  of  said  loan  the  parties  of 
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the  second  part  hereby  asid^,  transfer  and  set 
over  all  their  right,  title  and  interest,  indading 
the  right  to  exercise  any  and  ail  options  and 
pririleges,  in  policy  No.  894473  on  the  life  of 
Olire  De  lisle,  issued  by  said  party  of  the  first 
part,  together  with  all  money  which  may  be  pay- 
able under  the  same  to  said  party  of  the  first 
part,  as  collateral  security  for  the  repayment 
of' said  loan. 

"In  the  event  of  default  in  the  payment  of 
said  loan  upon  the  date  hereinabove  mentioned, 
the  party  of  the  first  part  is  hereby  fully  au- 
thorized and  empowered,  without  notice  to  and 
without  demand  of  payment  by  the  parties  of 
the  second  part,  to  cancel  said  policy  and  to  ai>- 
ply  the  cash  surrender  value  of  such  cancellation 
to  the  payment  of  said  loan  and  any  unpaid  in- 
terest; and  upon  the  maturity  of  said  policy, 
either  by  death  or  lapse  of  time,'  the  party  of 
the  first  party  is  hereby  authorized  and  empow- 
ered to  exercise  any  ri^ht  or  option  and  ac- 
cept and  extend  any  pnvilege  or  other  benefit 
held,  possessed  or  enjoyed  by  the  parties  of  the 
second  part,  or  any  of  them,  under  the  terms 
and  conditions  of  said  policy,  including  the  right 
to  commute  any  amount  due  in  installments, 
whether  provided  for  in  the  policy  contract 
or  not.  Should  the  surrender  value  of  said  pol- 
icy exceed  the  amount  of  above  loan  with  in- 
terest at  five  per  cent,  thereon,  then,  and  in  that 
case,  the  excess  value  above  the  loan  and  inter- 
est shall  be  due  and  payable  to  the  legal  owner 
or  owners  of  the  policy  on  demand. 

"OUve   De  Lisle    [Seal.] 

"(Name  of  Insured.) 
"Ida  De  Lisle.    [Seal.] 
"Richard  De  Llde.    [Seal.] 
"Nerval    De    Lisle.    [Seal.] 
"(Names  of  BeneSclarlea.)" 

The  agreements  sued  on  In  the  otber 
counts  are  similar  in  form,  but  describe  and 
pledge  dl£Ferent  policies  of  Insurance,  the  sec- 
ond being  for  $510  and  the  third  for  $1363. 
The  court  rendered  Judgment  for  plaintiff 
against  the  defendant  OUve  De  lisle  on  each 
of  the  three  counts  for  a  total  amount  of 
$2,873,  and  for  the  other  defendants  on  each 
of  such  counts.  The  i^alntifr  has  appealed, 
claiming  that  it  ie  entitled  fo  Judgment 
against  all  the  defendants. 

The  petition  alleges,  and  the  facts  show, 
that  because  the  insured,  OUve  De  Lisle,  had 
been  adjudged  a  bankrupt  prior  to  the  at- 
tempted pledge  of  these  policies  as  collateral 
security,  the  title  to  the  same  proved  to  be 
in  the  trustee  in  bankruptcy,  and  such  pledge 
entirely  failed;  that  defendants  failed  to  i>ay 
the  amount  of  said  loans  respectively  at  the 
time  the  same  became  due;  and  Judgment 
is  asked  for  such  amounts. 

The  defendants  filed  somewhat  lengthy  an- 
swers, and,  while  admitting  the  execution  of 
the  instruments  sued  on,  averred  that  plain- 
tiff's agent,  a  Mr.  Avery,  at  St  Louis,  with 
whom  the  loans  were  negotiated,  represented 
that  defendants  were  not  binding  themselves 
pertonally  to  a  repayment  of  these  loans; 
tliat  the  only  purpose  in  requiring  these  par- 
ties, especially  the  beneficiaries,  to  sign  the 
loan  agreements  was  to  waive  their  respec- 
tive rights  in  the  policies,  and  consent  to  the 
loans  being  made  on  the  same  to  the  insured ; 
that  defendants  were  assured  that  there 
would  be  no  personal  liability  on  them  to  re- 
pay the  loans;  that  plaintUTs  agent  by  mis- 


take BO  wrote  the  loan  agreements  as  to  make 
them  personally  binding  on  all  the  defend- 
ants. There  was  then  a  prayer  to  have  such 
loan  agreements  corrected  and  reformed  so 
as  to  express  the  real  intent  and  agreement 
of  the  parties,  and  to  make  the  same  the  ob- 
ligation of  the  insured  only. 

These  allegations  of  the  answer  were  the 
ones  to  which  most  of  the  defendants'  evi- 
dence was  directed,  but  the  same  need  not  be 
considered  further  here,  for  the  reason  that 
defendants  now  concede  that  the  evidence 
does  not  make  a  case  for  them  'on  the  ground 
that  these  instruments  or  their  execution 
were  obtained  by  fraud  or  misrepresentation 
and  warranting  rdlef  along  this  line.  The 
defendants  conceded  In  their  evidence  that 
no  artifice,  trick,  or  fraud  was  used  to  pre- 
vent thetr  reading  and  knowing  the  contents 
of  the  instruments  they  signed,  and  that, 
tested  by  the  rules  determining  the  validity 
and  binding  force  of  written  instruments 
signed  and  executed  by  persons  under  no  dis- 
ability or  infirmity,  these  defendants  cannot 
be  released  from  the  legal  effect  of  the  in- 
struments sued  on. 

[1]  In  reading  the  evidence  in  this  case,  it 
is  apparent  that  all  the  parties,  indnslve  of 
plaintiff's  agent,  believed  that  there  would 
be  no  perttonal  liability  enforced  against 
these  parties  on  these  loan  agreements;  but 
such  belief  arose  from  the  fact  that  the  in- 
surance policies  pledged  as  collateral  security 
for  the  loans  were  unquestionably  of  a  value 
sufllcient  to  pay  the  loans  at  maturity.  Had 
the  defendants  been  signing  a  plain  promis- 
sory note  with  these  policies  pledged  as  se- 
curity, their  belief  as  to  there  being  no  per- 
sonal liability  would  have  been  the  same,  and 
arising  from  the  same  cause.  It  is  also  true, 
doubtless,  that  the  plaintiff  was  making  these 
loans,  as  is  generally  done,  solely  on  the 
value  of  the  security,  and  with  no  care  for 
or  thought  of  the  personal  liability  or  worth 
of  th'ose  signing  the  loan  agreement  It  la 
well  known,  however,  that  many  loans  on 
real  and  chattel  security  are  made  in  the 
same  way ;  bnt  no  court,  so  far  as  we  know, 
has  ever  ruled  that  such  belief  or  intent  of 
the  parties  would  be  given  legal  effect,  so 
as  to  relieve  one  of  the  binding  force  of  an 
obligation  he  had  thus  sigued. 

The  whole  defense  in  this  case  arose  from 
a  mistake  of  law  as  to  the  ownership  of  the 
policies  of  Insurance  attempted  to  be  pledged 
as  collateral  security  for  these  loans.  The 
insured,  Olive  De  Lisle,  had  been  adjudged 
a  bankrupt  prior  to  making  these  loans,  and 
attempting  to  pledge  the  policies  as  collateral 
security,  the  legal  effect  of  which  was  that 
his  property,  including  the  surrender  value 
of  these  policies  of  insurance,  had  vested  in 
his  trustee  in  bankruptcy.  Having  no  title 
to  the  policies,  the  attempt  to  pledge  the 
same  as  collateral  security  for  these  loans 
was  of  no  validity.  The  trustee  in  bankrupt- 
cy, some  time  later,  asserted  Us  right  to  tlw 
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sarrender  value  of  these  policies,  by  a  suit  in 
the  federal  court,  and  his  right  was  thereby 
confirmed.  Equitable  Life  Assurance  Co.  ▼. 
Miller,  Trustee,  185  Fed.  88, 107  O.  C.  A.  SIOl 
In  so  doing  the  Circuit  Court  of  Appeals 
followed  the  law  as  declared  by  the  Supreme 
Court  of  the  United  States  in  Hiscock  v. 
Mertens,  205  U.  S.  202,  27  Sup.  Ot  488,  61  L. 
Ed.  771. 

It  is  true  that  defendants  were  not  parties 
to  that  suit  and  not  technically  bound  there- 
by, but  the  trustee's  title  to  these  policies  is 
not,  strictly  speaking,  the  result  of  or  depend- 
ent upon  that  suit  The  Judgment  in  that 
case  confirmed  the  trustee's  title  to  these 
policies,  but  did  not  create  It.  The  trustee's 
title  to  these  poUcies  is  derived  from  the  law 
relating  to  bankruptcy,  and  dated  from  the 
adjudication  of  bankruptcy,  and  not  from 
any  court  judgment.  The  Judgment  of  the 
federal  court  merely  compelled  the  plaintiff 
to  recognize  the  trustee's  title.  This  court 
has  no  disposition,  even  If  it  had  the  power. 
to  question  the  correctness  of  that  rulbig. 

[2]  The  defendants  insist  that  the  loan 
agreements  sued  on  here,  when  prcq^rly  in- 
terpreted in  the  light  of  the  facts  and  cir- 
'  cumstances  under  which  they  were  given, 
should  not  be  construed  as  importing  a  per- 
sonal obligation ;  that  the  legal  effect  of  these 
instruments  should  be  held  to  be  that  the 
loans  are  payable  solely  out  of  the  proceeds 
of  the  policies ;  and  that  the  loan  agreements 
merely  pledged  the  poUcies  to  that  purpose, 
without  personal  liability  on  the  pledgors. 
This  same  question  came  before  this  court  in 
GiUen  V.  Insurance  Co.,  178  Mo.  App.  89,  98, 
161  S.  W.  667,  where  the  question  was  ex- 
amined and  the  authorities  collected.  The 
cases  of  Christensen  v.  Insurance  Co.,  160 
Mo.  App.  486,  496,  141  S.  W.  6,  Faschedag  v. 
Insurance  Co.,  165  Mo.  App.  185,  107,  134 
S.  W.  102,  Smith  V.  Insurance  Co.,  178  Mo. 
329,  340,  72  S.  W.  935,  and  Bank  ▼.  Insur- 
ance Co.  (C.  C.)  81  Fed.  935,  are  there  cited 
and  quoted  from,  as  holding  that  loan  agree- 
ments similar  to  the  ones  sued  on  here,  and 
given  for  the  same  purpose,  are  personal  ob- 
ligations to  repay  the  borrowed  money,  in 
addition  to  pledges  of  the  policies  as  col- 
lateral security.  In  the  Gillen  Case  the  court 
said: 

"We  think  therefore  that  the  loan  transac- 
tion and  agreement  had  between  the  insured 
and  the  defendant  created  a  personal  obligation 
on  the  insured  to  pay  the  amount  of  the  loon 
with  interest,  and,  as  the  pler]f;e  of  the  policy 
was  invalid  in  so  far  as  it  authorized,  or  rather 
attempted  to  empower  defendant  to  compel,  the 
nse  of  the  net  value  of  the  policy  in  discharging 
the  loan,  such  loan  was,  so  far  as  this  case  is 
concerned,  nothing  but  a  personal  obligation  of 
the  insured  and  plaintiff  to  the  defendant." 

The  plaintiff  in  that  case  was  the  benefi- 
ciary in  the  policy,  who  had  signed  a  loan 
agreement  along  with  the  insured.  Such  al- 
so is  clearly  the  holding  of  the  Supreme 
Court  in  the  Smith  Case,  supra,  and  that 
case  is  blading  on  this  court. 


We  might  remark  also  that  a  comparison 
of  the  loan  agreements  sued  on  here  with  the 
ones  under  consideration  in  the  cases  above 
Cited  will  show  that  the  personal  obligation 
features  are  here  made  prominent  and  unmis- 
takable. In  some  of  the  cases  mentioned 
above,  especially  the  Faschedag  Case,  the  per- 
sonal obligation  was  an  Implied  rather  than 
an  express  one;  but  in  the  present  case,  not 
only  do  the  parties  call  the  transactions 
"loans"  and  charge  interest  thereon,  but  in 
express  terms  "the  said  parties  of  the  sec- 
ond part  (defendants)  agree  to  repay  the  same 
to  the  said  party  of  the  first  part  at  Its  office 
120  Broadway,  New  York  Caty,  on  the  19th 
day  of  May,  1909." 

[3]  The  answer  also  contains  the  following 
defense  to  each  loan  agreement : 

"And  defendants,  for  further  answer  and  de- 
fense, say  that  said  notes  have  been  fully  paid 
and  satisfied ;  that  policy  No.  894473  was  ap- 
propriated and  converted  by  the  plaintiff  to  its 
own  use  and  benefit,  and  that  said  policy,  at  the 
time  it  was  so  appropriated  was  more  tlian  suffi- 
cient to  pay  off  said  loan ;  that  the  loan  value 
of  said  policy  at  said  time  exceeded  the  amount 
of  said  note,  and  that  said  policy  at  said  time 
was  exempt  to  the  defendants  herein,  and  that 
these  defendants  were  not  parties  to  any  pro- 
ceedings in  which  the  proceeds  of  said  policy 
were  paid  to  R.  J.  Miller,  trustee,  and  are  not 
bound  thereby." 

In  support  of  this  contention  of  discharge 
by  payment,  the  defendants  rely  on  the  fact 
that  the  plaintiff  attempted  to  foreclose  the 
loan  agreements  as  provided  by  the  terms  of 
the  pledge,  and  marked  each  of  these  policies 
"canceled"  on  a  specified  date.  A  large 
number  of  authorities  are  dted  to  the  effect 
that  iwyment .  includes  any  method  of  dis- 
charging an  obligation  for  a  consideration, 
and  that  payment  need  not  be  In  money,  but 
that  any  arrangement  whereby  something  of 
value  is  given  and  accepted  in  discharge  of 
an  obligation  constitutes  payment,  and  that 
this  may  be  true  even  if  the  tiling  so  re- 
ceived afterwards  proves  of  no  value.  De- 
fendants say  that  this  principle  is  especially 
applicable  where  the  reel  obligation  of  the 
parties  is  that  of  sureties  only,  and  that  such 
is  the  obligation  of  all  the  parties  here  other 
than  the  insured,  Olive  De  Lisle,  who  alone 
was  interested  in  obtaining  this  loan.  It  is 
shown,  however,  that  the  loan  agreements 
here  were  made  out  on  the  regular  printed 
forms  used  by  plaintiff  in  making  all  such 
loans,  and  that  plaintiff,  for  obvious  reasons, 
never  made  loans  on  policies  except  to  the  in- 
sured and  beneficiaries  Jointly ;  also  that  the 
checks  In  payment  of  these  loans  were  made 
to  all  the  defendants  Jointly.  It  is  doubtful, 
therefore.  If  any  of  the  defendants  sustained 
the  relation  of  surety  on  these  loan  agree- 
ments. We  think,  however,  that  such  fact  is 
In  no  way  material,  for  the  reason  that  there 
was  no  payment  of  these  loan  agreements  in 
any  sense  of  that  term.  It  is  not  contended, 
and  could  not  lie,  that  the  mere  pledge  of  the 
policies  as  collateral  security  was  itself  a 
payment.    The  loan  agreements  provide  that 
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payment  may  be  made  out  of  the  collateral 
security  in  this  manner: 

"In  tlie  event  of  defaalt  in  the  payment  of  said 
loan  upon  the  date  hereinbefore  mentioned,  the 
party  of  the  first  part  is  hereby  fully  authorized 
and  empowered,  without  notice  to  and  withont 
demand  for  payment  by  the  parties  of  the  sec- 
ond part,  to  cancel  said  policy  and  to  app^  the 
cash  surrender  value  of  such  cancellation  to 
the  payment  of  said  loan  and  any  unpaid  in- 
terest.*' 

Tbe  pledge  or  attempted  pledge  of  the  poli- 
cy as  collateral  security  is  In  reality  the 
pledge  or  attempted  pledge  of  tbe  cash  sar- 
render  value,  such  cash  surrender  value  fol- 
lowing, of  course,  the  ownership  of  the  policy. 
It  Is,  however,  this  cash  surrender  value  of 
the  policy  which,  by  section  70  of  the  Bank- 
rupt Act  (Act  July  1,  1898,  c.  641,  30  Stat 
565  [U.  S.  Comp.  St.  1913,  S  9654]),  on  an  ad- 
judication of  bankruptcy.  Ipso  facto  and  of 
that  date,  vests  In  tbe  bankruptcy  trustee. 
Hiscock  V.  Mertens,  supra.  Any  attempt, 
therefore,  of  the  plaintiff  to  apply  this  sur- 
render or  reserve  value  in  payment  of  this 
loan  was  utterly  void,  and  absolutely  nothing 
passed  from  tbe  insured  to  the  plaintiff  in 
payment  of  the  loan.  Such  surrender  value 
had  vested  In  the  trustee  in  bankruptcy  be- 
fore either  the  attempted  pledge  or  the  at- 
tempted foreclosure  thereof. 

Such  Is  tbe  effect  of  the  decisions  hereto- 
fore noted  as  holding  that  the  loan  agreement 
imported  a  personal  obligation  in  addition  to 
a  pledge  or  attempted  pledge  of  the  policies 
as  collateral.  Such  pledge,  or  attempted 
pledge,  as  we  have  Just  seen,  Is  in  reality  a 
pledge  or  attempt  to  pledge  the  reserve  or 
surrender  value  of  the  policy ;  and  in  all  the 
cases  above  mentioned,  Glllen  v.  Insurance 
Co.,  Smith  V.  Insurance  Co.,  etc.,  the  court 
held  the  attempted  pledge  void  and  of  no  ef- 
fect, because  in  contravention  of  our  statute 
prohibiting  any  such  pledge  except  in  pay- 
ment of  loans  for  past-due  premium  pay- 
ments. In  the  Christensen  Case,  supra,  the 
court  said: 

"The  fact  that  the  attempted  pledge  of  a  por- 
tion of  the  net  reserve  available  to  tbe  purchase 
of  extended  insurance  was  invalid  is,  of  course, 
withont  influence  a*  to  the  indebtedness  itself." 

In  each  of  the  cases  mentioned  the  court 
treated  the  attempted  pledge  and  attempted 
cancellation  of  the  policy  In  foreclosure  of 
the  pledge  as  being  void  and  without  effect  on 
the  personal  obligation  contained  in  the  loan 
agreement  Nothing  has  been  shown  here 
which  can  have  the  effect  of  payment  or  dis- 
charge of  the  personal  obligation  of  any  of 
the  defendants. 

The  case  Is  therefore  reversed  and  remand- 
ed, with  directions  to  the  trial  court  to  enter 
Judgment  against  all  the  defendants  as 
prayed  for. 

ROBERTSON,  P.  X,  and  PARRINGTON, 
J.,  concur. 


LA  PONT  V.  HOME  INS.  OO.     (No.  1666.) 

(Springfield   Court  of  Appeals.     Missouri. 

Feb.  15,  1916.) 

1.  Insubanok  «=>116— Fibs  Inbubance— Coh- 

TRACTS— VALinn  Y . 

A  husband  who  had  conveyed  to  his  wife  an 
undivided  half  interest  in  his  property  may  not 
thereafter  insure  the  entire  property  m  his  own 
name  and  collect  the  insurance  thereon,  and  in- 
surer cannot  legalize  tbe  insurance  by  waiver  or 
conduct. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  139-187, 177;  Dea  Dig.  <S=»116.J 

2.  Insdbance  «=>378— Pibb  Insurakcs— Ap- 
plications— ESTOPFIX. 

Where  the  agent  of  insurer  incorrectly  filled 
out  an  application  for  a  fire  policy  from  facts 
given  him  by  the  applicant  who  could  read,  but  . 
who  signed  the  application  without  reading  it 
after  being  given  to  understand  tlmt  it  was 
properly  filled  out,  insurer  was  estopped  from 
showing  any  breach  of  warranty  as  to  the  incor- 
rectly filled  in  matter ;  tbe  agent  having  knowl- 
edge of  all  the  facts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  968-997 ;   Dec.  Dig.  <8=>378.] 

3.  In8Ubancei<3=>500— FiEK  Insurance— Ap- 
PiJCATio  N— Policy. 

A  husband,  who  had  convened  to  his  wife 
an  undivided  half  interest  in  his  property,  ap- 
plied for  a  fire  policjr,  and  procured  one  which 
on  its  face  insured  him  against  loss  to  a  speci- 
fied sum.  A  mistake  as  to  ownership  was  caus- 
ed by  insurer.  The  husband  paid  tor  the  full 
insurance,  and  he  believed  that  only  liiii  interest 
was  insured,  and  insurer  intended  only  to  insure 
his  interest.  Held,  that  Rev.  St.  1909,  f  7020, 
providing  that  an  insurer  may  not  deny  that  the 
property  insured  was  worth,  at  the  time  of  the 
issuing  of  the  policy,  the  amount  insured  there- 
by, was  applicable,  and  insurer  was  liable  on  the 
policy  in  the  event  of  a  loss. 

[Ed.   Note.— For  other  cases,   see  Insuraace, 
Cent  Dig.  S§  1275,  1276;    Dec.  Dig.  «=>500.1 

4.  Insusancb  ^=3669— Fibb  Inbubanob— Ac- 
tions—Evidence— Instructions; 

Where,  in  an  action  on  a  policy  insuring 
a  dwelling  at  $2,500  and  household   furniture 
and  furnishings  at  $1,000,  it  appeared  that  in- 
sured, about  a  year  after  iJie  issuance  of  the 
policy,  stated  that  the  value  of  his  interest  in 
the   dwelling  was  worth  only   ?1 500   and  the 
personalty  owned  by^  him  about  $50,  a  charge 
which  did  not  permit  the   jury   to  assess  the 
amount  of  the  loss  by  determining  the  depreci- 
ation, if  any,  in  the  property  insured,  was  er- 
roneous ;  for  Rev.  St.  1909,  gS  7020,  7021,  7080, 
declaring  that  in  case  of  tottUl  loss  the  measure 
of  damage  shall  be  the   amount  for  which  the 
property  was  insured  less  depreciation  in  value, 
and  declaring  that  no  insurer  shall  take  a  risk 
on  any  property  at  a  ratio  greater  than  three- 
fourths  of  the  value   of   the  property  insured, 
and  when  taken  the  value  shall  not  be  question- 
ed, were  applicable,  and  if  the  proof  showed  that 
there  was  m  fact  uo  depreciation,  destruction, 
or  loss  of  property,  the  concluMon   that  there 
was   an   incorrect   valuation  in  the   first  place 
would  be  justified  and  insured  protected  against, 
any  deduction  in  the  event  of  a  total  loss. 

[E3d.  Note. — For  other  cases,  see  Xnaurano.^, 
Cent.  Dig.  |8  1666,  1771-1784;  Dec  Dig.  <©=> 
GC9.] 

6.    INBX7BA.ITOB  «S>179,  669— FiBB  IRBTTKATICB 

CoNTBACTB — Construction  . 

A  fire  policy  insuring  a  dwelline  at  a  spec- 
ified sum,   household  furniture   said   furnisbiiiga 
at   another    specified   sum,  veMcleB    at    anotber 
specified   sum,   and  another  bm\d\ng  at  anotKet 
specified  sum,  is  a  divisible  or  severable  contract 


4=»For  other  case*  see  same  topic  and  KBY-NUMBER  In  all  Key-Mvu&lMred  Dlsest*  Kn<V  la<Vttx«a 

Google 


Digitized  by ' 


1030 


182  SOUTHWESTERN  RBPOBTBB 


(Mo. 


as  to  eacb  group,  and  in  an  action  on  the  policy 
the  court  sEouId  submit  separately  the  questions 
of  loss  and  depreciation  as  applied  to  each 
group. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CJenL  Die.  j|  384-390,  1556,  1771-1784;  Dec. 
Dig.  «=9l79,  669.] 

6.  Inbubance  ^=3602  —  Fibe  Insurance  — 
Nonpayment  of  Loss— Penalty. 

Kev.  St.  1909,  I  7068,  as  amended  by  Laws 
1011,  p.  282,  providing  that  In  an  action  on  a 
policy  the  court  or  jury  may  allow  insured  dam- 
ages where  insurer  vexatiously  refused  to  ^ay 
the  loss,  does  not  penalize  an  insurer  for  resist- 
ing a  daim,  a  material  part  of  which  it  has 
good  reason  to  believe  is  not  due  insured,  who 
contended  for  and  undertook  to  collect  a  sum  in 
excess  of  what,  according  to  bis  own  testimony, 
he  is  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1408;  Dec.  Dig.  «s»002.] 

Appeal 'from  Circuit  Court,  New  Madrid 
Oonnty;    Sterling  H.  McCarty,  Judge. 

Action  by  t>.  F.  La  Font  against  the  Home 
Insurance  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant R.  L.  Ward,  of  Caruthersville,  and 
Thomas  GaUlvan,  of  New  Madrid,  for  re- 
spondent 

ROBERTSON,  P.  J.  This  Is  an  action  up- 
on a  fire  Insurance  policy  wherein  plaintiff 
daims  the  amount  due  him  to  be  $3,600,  wltb 
Interest,  and  In  which  a  Jury  returned  a  ver- 
dict for  $3,640,  principal  and  Interest,  and 
found  that  the  defendant  bad  vezatiously  re- 
fused to  pay  for  the  loss  and  assessed  his 
damages  at  $360  and  a  $300  attorney's  fee, 
making  a  total  of  $4,300.  Judgment  was  en- 
tered upon  the  verdict,  and  the  defendant  has 
appealed.  The  policy  Is  for  $4,000  and  was 
Issued  In  consideration  of  a  premium  then 
paid  of  $18  and  an  Installment  note  of  $72 
payable  $18  on  February  1st  of  each  year 
thereafter  until  paid.  The  policy  Insured  the 
defendant  from  January  29,  1913,  to  January 
29,  1918,  and  also  stated  that  the  warranties 
made  In  the  assured's  application  was  a  part 
of  the  consideration  for  Its  Issuance.  It  is 
also  stated  In  the  policy  that  the  property 
covered  by  the  policy  was  owned  by  the  In- 
sured and  was  situated  on  one  acre  of  land 
In  New  Madrid  county.  The  Items  are  desig- 
nated In  the  policy  as  follows : 

"$2,500  on  two-story  frame  dwelling  house. 

"$1,000  on  household  and  kitchen  furniture 
and  furnishings  of  all  kinds  belonging  to  assur- 
ed, or  members  of  his  family,  all  while  contained 
in  the  aI>ove-described  dwdling  house  and  sum- 
mer kitchen. 

"$150  on  shingle-roof  frame  building  and  its 
additions  occupied  as  a  private  bam. 

"$200  on  vehicles  while  contained  in  above- 
described  dwelling  bam  and  additions. 

"$75  on  smokdnouse. 

"$75  on  provisions  and  produce  therein." 

The  application  for  the  policy  signed  by 
the  plaintiff  stated  that  he  was  the  owner 
in  fee  simple  of  said  property.  On  December 
2S,  1914,  the  fire  occurred  totally  destroying 


the  dwelling  house  and  Its  contents,  except 
about  $60  worth  of  household  goods,  smoke- 
house, and  Its  contents.  The  contents  of  the 
dwelling  house  plaintiff  testified  was  worth 
about  $2,100,  but  on  cross-examination  he  tes- 
tified, after  having  been  reminded  of  his 
schedules  filed  in  bankruptcy,  as  follows: 

"Q.  So  at  the  time  of  the  fire  your  household 
goods  and  fumitxire,  household  stores,  wearing 
apparel,  and  ornaments  of  person  belonging  to 
you  were  worth  $50?  A.  That  is  what  I  figured 
them,  that  is  what  I  figured  they  would  bring 
if  they  were  sold." 

In  Ms  schedule  filed  in  the  bankruptcy 
court  and  sworn  to  on  December  13,  1013,  he 
stated  that  bis  Interest  in  the  acre  of  land 
was  at  that  time  worth  $750.  At  the  time 
the  application  for  the  Insurance  was  signed 
by  the  plaintiff,  when  the  policy  was  Issued, 
and  at  the  trial,  the  plaintiff  owned  only  an 
undivided  half  Interest  In  the  land  upon 
which  the  buildings  were  located.  He  bad 
previous  to  ttae  application  deeded  the  oth- 
er half  to  bis  wife.  He  testified  and  alleged 
In  bis  answer  that  the  agent  for  the  defend- 
ant prepared  the  application;  that  be  (ttae 
plalntUf)  told  the  agent  that  his  wife  bad  a 
conditional  deed  to  a  one-half  interest;  that 
she  owned  a  half  Interest;  that  ttae  agent 
asked  U  they  were  living  together,  and  ttae 
plaintiff  told  him  they  were-;  and  that  the 
agent  said,  "That  Is  all  right,  her  proper^ 
is  the  same  as  yours."  "He  wrote  the  appli- 
cation, and  I  gave  blm  the  money."  The 
plaintiff  signed  the  application  without  read- 
ing It.  The  agent  of  the  defendant  was  a 
witness  and  denied  this  testimony -of  the 
plaintiff. 

At  the  close  of  the  testimony,  the  defend- 
ant requested  and  was  refused  an  Instruction 
directing  a  verdict  In  Its  behalf.  For  ttae 
plaintiff  the  court  Instructed  the  Jury  (No. 
1)  that  If  the  finding  was  for  the  plaintiff, 
and  he  was  allowed  any  damages,  they  should 
be  for  "the  amount  expressed  in  policy  for 
which  said  property  was  Insured  and  which 
was  destroyed  by  fire,  less  the  value  of  any 
and  all  property  saved  and  not  destroyed  by 
fire.  In  a  stun  not  to  exceed  the  sum  of  $3,- 
600,  and  you  may  allow  him  Interest  at  the 
rate  of  6  per  cent  from  the  30fh  day  of 
March,  1915."  This  Instruction  also  author- 
ized the  damages  and  attorney's  fee  in  the 
event  the  Jury  l)elleved  from  the  evidence  de- 
fendant vexatlously  refused  to  pay  the  loss. 

Instruction  No.  2,  given  In  behalf  of  the 
plaintiff,  told  the  Jury  if  they  found  from  the 
evidence  that  the  plaintiff  had  preformed  all 
of  the  duties  required  of  him  by  said  policy, 
detailing  said  conditions,  they  should  find 
for  the  plaintiff,  provided  they  found  that 
ttae  defendant  waived  the  condition  In  the 
policy  that  It  should  be  void  If  the  plaintiff 
was  not  the  sole,  unconditional,  and  absolute 
owner  of  the  property  Insured  as  set  out  In 
other  Instructions. 

Instruction  No.  8,  given  for  the  plaintiff. 
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vras  based  upon  the  theory  of  waiver,  and 
In  substance  told  the  Jury,  that  if  the  agent 
wrote  the  application,  that  the  plaintiff  made 
the  statements  to  him  at  that  time  to  which 
we  have  stated  the  plaintiff  testified,  that  the 
plaintiff  relied  upon  said  agent  writing  the 
answers  correctly  and  did  not  thereafter  read 
over  the  application,  that  the  plaintiff  paid 
the  premium  provided  for  in  the  policy,  and 
the  defendant  retained  and  had  not  handed 
back  the  same  to  the  plaintiff,  that  then  the 
defendant  has  waived  the  statement  In  the 
policy  and  the  answer  in  the  application  that 
the  plaintiff  was  the  sole  and  absolute  own- 
er of  the  property,  and  that  the  defendant 
conld  not  defeat  ttte  action  on  that  defense. 

In  behalf  of  defendant,  the  court  Instructed 
the  jury  that  the  burden  of  proving  waiver 
rested  upon  plaintiff,  and  also  that  if  the  de- 
fendant had  reasonable  cause  to  believe,  and 
did  believe,  that  it  had  a  good  defense  to  all 
or  any  part  of  plalntUTs  claim,  then  no  pen- 
alty or  attorney's  fee  should  be  assessed 
against  it 

The  court  of  its  own  motion  instructed  the 
Jury  that  they  should  not  assess  his  dam- 
ages at  more  than  one-half  of  the  insurance 
on  the  buildings  unless  that  interest  exceed- 
ed in  value  one-half  the  insurance  thereon, 
in  which  event  recovery  must  be  limited  to 
one-half  the  value  of  said  building,  unless 
the  lory  found  a  waiver.  Also,  the  court  of 
Its  own  motion  instructed  the  Jury  that  it 
was  the  duty  of  the  plaintiff,  "If  he  could 
read  and  write,"  to  have  read  the  applica- 
tion, and  If  he  did  not  read  it,  and  was  not 
prevented  from  doing  so  by  some  act  of  de- 
fendant or  Its  agent,  then  he  was  presumed 
to  know  the  contents  of  said  application  and 
is  bound  by  the  statements  contained  "there^ 
In  unless  there  was  a  waiver  therein  made 
by  defendant."  These  two  instructions  given 
by  the  court  of  its  own  motion  are  the  same 
as  Instruction  No.  6,  requested  by  the  defend- 
ant and  refused  with  the  addition  of  the  pro- 
vision concerning  the  waiver. 

[1]  At  the  very  outset,  we  are  met  with 
the  insistence  In  behalf  of  the  defendant  that 
the  plaintiff  should  not,  as  a  matter  of  pub- 
lic policy,  be  allowed  to  insure  the  undivided 
one-half  interest  in  the  property  owned  by 
hla  wife  and  collect  the  Insurance  thereon, 
and  that  no  waiver  or  conduct  on  the  part  of 
the  defendant  could  legalize  such  Insurance. 
We  concede  that  proposition  to  be  true,  and 
we  have  held  that  a  party  cannot  collect  in- 
surance upon  property  in  which  he  has  no 
insurable  interest.  Wisecup  v.  American  Ins. 
Co.  of  Newark,  186  Mo.  App.  310,  172  S.  W. 
T3,  and  Rutherford  v.  Sample,  186  Mo.  App. 
489,  171  S.  W.  57& 

[21  The  defendant  also  contends  that  as 
the  defendant  was  able  to  do  so,  but  did  not 
read  the  application,  therefore  he  is  bound 
by  Its  contents,  citing  the  opinions  of  this 
court  in  iEtna  Life  Ins.  Co.  v.  .\merican  Zinc, 
Lead  &  Smeltering  Co.,  169  Mo.  App.  650, 


563, 164  S.  W.  827,  which  lays  down  no  such 
rule,  and  Colley  v.  National  Live  Stock  In- 
surance Co.,  185  Mo.  App.  616,  623,  171  S. 
W.  663,  in  which  it  is  stated  that  the  mere 
claim  of  signing  without  reading  an  applica- 
tion cannot  relieve  from  the  effects  of  state- 
ments therein  contained.  Other  cases  cited 
to  this  point  by  appellant  are  as  equally 
wide  of  the  mark. 

Beginning  with  Combs  v.  Hannibal  Sav- 
ings &  Insurance  Co.,  43  Mo.  148,  150,  and 
151,  07  Am.  Dec.  383,  there  is  a  long  array 
of  opinions  of  the  Supreme  Court  and  of  the 
Courts  of  Appeal  holding  that  where  the 
agent  of  the  insurance  company  incorrectly 
fills  out  an  application  from  facts  given  him 
by  an  applicant  who  can  read,  and  the  in- 
sured signs  the  ai>pllcatlon  without  reading 
it,  after  being  given  to  understand  that  it 
was  properly  filled  out,  relying  upon  the  state- 
ment of  the  insurance  agent,  the  defendant 
is  estopped  from  showing  any  breach  of  war- 
ranty, as  to  such  incorrectly  filled  in  matter. 
If  such  application  was  prepared  by  its  agent 
with  full  knowledge  of  the  facts.  Parsons 
V.  Knoxwell  Fire  Ins.  Co.,  132  Mo.  683,  588, 
and  589,  31  S.  W.  117,  34  S.  W.  476 ;  Rissler 
V.  American  Central  Ins.  Co.,  ISO  Mo.  366, 
376,  61  S.  W.  755;  Thomas  v.  Hartford  Ins. 
Co.,  20  Mo.  App.  150,  156 ;  Shotliff  v.  Modem 
Woodmen  of  America,  100  Mo.  App.  138,  149, 
73  S.  W.  826  et  seq!;  and  Floyd  v.  Modem 
Woodmen  of  America,  166  Mo.  App.  166,  168, 
148  S.  W.  178. 

[3]  If  the  facts  are  as  plaintiff  testified 
concerning  the  application,  he  told  the  de- 
fendant's agent  the  truth  concerning  his  tide, 
and,  if  the  agent  wrongly  interpreted  the 
facts  and  incorrectly  filled  out  the  applica- 
tion, the  defendant  cannot  now  be  heard  to 
say  that  the  policy  is  void  on  account  of  the 
present  alleged  misrepresentation  of  title. 
We  uphold  the  contention  of  the  defendant 
that  the  plaintiff  could  not  insure  the  inter- 
est of  his  wife  In  the  property,  but  in  so  hold- 
ing we  do  not  necessarily  conclude  that  the 
policy  is  void  because  the  plaintiff  and  de- 
fendant mistiikenly  thought  the  entire  inter- 
est in  the  property  was  going  to  be  covered 
by  the  policy.  There  Is  no  effort  made  to  re- 
form the  policy.  The  plaintiff  had  an  insur- 
able interest  in  the  property,  and  the  defend- 
ant issued  its  policy,  knovrtng  all  the  facts, 
and  the  policy  upon  its  face  Insures  the  plain- 
tiff against  loss  to  the  extent  of  |2,500. 
When  the  policy  was  Issued,  if  the  plaintiff 
is  believed,  the  defendant  intended  to  insure 
only  plaintiff's  Interest,  but  it  misinterpreted 
the  Interest  which  plaintiff  had  in  the  prop- 
erty and  erroneously  stated  that  Interest 
both  in  the  application  and  in  the  policy,  but 
nevertheless  the  policy  does  insure  plaintiff 
against  loss  on  the  dwelling  to  the  extent  of 
$2,500  and  for  that  amount  of  Insurance  he 
paid.  Section  7020  provides  that  the  defend- 
ant shall  not  be  permitted  to  deny  that  the 
property  insured  thereby  was  worth  at  the 
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time  of  tbe  Issning  of  tbe  policy  the  fall 
amount  insured  tlierein  on  said  property. 
The  property  insured  by  thla  poUcy  was  and 
could  be  only  the  interest  of  the  plaintiff 
therein,  and  nnder  that  section  defendant 
could  not  be  heard  to  deny  that  at  the  time 
of  the  insurance  the  property  was  worth  less 
than  $2,500;  but  the  defendant  could  show 
a  depreciation  in  value.  The  fact  that  an 
undivided  interest  in  property  is  insured  does 
not  exempt  the  policy  from  the  provisions 
of  this  section.  The  policy  is  .unambiguous 
and  insures  the  plaintiff  against  loss  of  the 
prc^erty  therein  mentioned.  The  mistake 
therein  as  to  ownership  was  caused  by  the 
defendant.  PlaintlfTs  money  has  been  paid 
for  the  full  insurance,  and  the  policy  comes 
within  the  spirit,  as  well  as  tbe  terms,  of 
the  statute.  In  Nizon  v.  German  Insurance 
Ck>.,  68  Mo.  App.  351,  the  plaintiff  was  allow- 
ed, under  facts  similar  to  the  ones  Involved 
here,  to  recover  the  full  amount  of  the  policy. 
See,  also,  to  the  same  effect,  Franklin  v, 
AUantic  Fire  Ins.  Ck>.,  42  Mo.  456;  O'Brien 
V.  Greenwich  Insurance  Co.,  95  Ma  App.  301, 
303,  ea  S.  W.  &76;  Clark  v.  Knoxville  Fire 
Insurance  Co.,  61  Mo.  App.  181.  The  plain- 
tiff cites  our  opinion  in  the  case  of  Ruther- 
ford v.  Sample,  supra,  as  holding  that  a  mort- 
gagee had  an  insurable  interest  in  the  prop- 
erty and  could  retain  $900  Insurance  collect- 
ed, notwithstanding  his  mortgage  secured 
only  an  indebtedness  of  $500.  This  is  a  mis- 
conception of  that  opinion.  That  was  a  con- 
test between  mortgagor  and  mortgagee;  the 
latter  had  collected  the  full  amount  of  the 
insurance  and,  If  he  bad  procured  it  to  pro- 
tect his  Interest,  we  held  he  could  retain  it. 
Certainly  the  mortgagor  could  not  take  it 
from  him,  although  the  insurance  company 
might  have  defeated  his  recovery  of  the  ex- 
cess— a  point  we  did  not  then  consider  and 
are  not  now  deciding  with  reference  to  the 
facts  In  that  case.  We  hold  that,  if  the  tes- 
timony of  the  plaintiff  is  true,  then  the  policy 
was  valid  to  the  amount  of  $2,500  and  cov- 
ered his  interest  in  tbe  buildings  to  that  ex- 
tent, governed  by  the  provisions  of  said  sec- 
tion; but  we  must  reverse  the  judgment  and 
remand  the  cause  for  errors  occurring  in  the 
course  of  the  trlaL 

[4]  In  the  first  place,  plaintiff's  instruction 
No.  1  is  erroneous,  in  that  it  does  not  iiermit 
the  Jury  to  assess  the  damages  by  determin- 
ing the  depreciation,  if  any,  in  the  property 
insured.  The  "valued  policy"  provision  of 
section  7020  is,  by  the  latter  part  of  section 
7021,  Uuiited  to  insurance  of  real  property; 
but  section  7030,  E.  S.  1909,  applies  to  per- 
sonal property  in  the  same  way.  Splckard  v. 
Fire  Ass'n,  164  Mo.  App.  1,  4,  146  S.  W.  808; 
Weston  V.  American  Ins.  Co.,  191  Mo.  App. 
282,  284,  177  S.  W.  792.  The  instruction 
should  have  been  so  framed  that  the  Jury 
could  have  considered  the  testimony  as  to 
what  defendant  stated  the  value  of  the  real 
property  to  be  when  he  filed  his  schedule  in 
bankruptcy,  almost  one  year  after  the  policy 


was  issued.  It  is  to  be  preramed  that  l)^ 
interest  was  worth  $2,500  when  the  policy 
was  issued,  and,  if  It  was  worth  only  $750 
at  the  time  he  swore  to  tbe  schedule,  the 
jury,  In  the  absence  of  further  showing,  had 
a  right  to  conclude  that  the  difference  i<q>- 
resented  depreciation.  We  start  with  the 
pr(^>osition  that  on  the  day  the  policy  was 
written  the  buildings  were  worth  $2,500  and 
the  personal  property  a  sum  of  which  the 
amount  expressed  in  the  policy  was  three- 
fonrths,  then  we  are  confronted  with  the 
fact  that  about  one  year  later  the  entire  In- 
terest in  the  building  was  worth  only  $1,500 
and  the  personal  prc^perty  owned  by  tbe  in- 
sured was  worth  about  $50,  and  we  think 
that  these  bare  facts  would  Justify  the  oon- 
dnsion  tliat  the  difference  was  due  to  depre- 
ciation. If  the  proof  shows  that  there  was 
in  fact  no  depreciation,  destructicHi,  or  lc«s 
of  property,  then  the  conclusion  that  there 
was  an  incorrect  valuation  in  the  first  place 
would  be  Justified,  and  this  la  one  thing  the 
statute  protects  the  insured  against  If  the 
plaintiff's  testimony  above  quoted  about  the 
value  of  his  interest  in  tbe  household  goods 
is  to  be  believed,  the  amount  of  the  recovery, 
on  account  of  depredation,  should  have  been 
reduced  over  $1,000.  This  instruction  with- 
drew from  the  Jury  any  consideration  of  this 
phase  of  the  testimony.  There  is  some  con- 
fusing testimony  about  part  of  the  house- 
hold effects,  other  than  what  plaintiff  val> 
aed  at  $50,  belonging  to  members  of  tils  fam- 
ily ;  but,  as  we  understand  his  testimony,  the 
Jury  may  have  properly  found  that  be  was, 
when  he  filed  his  schedule,  claiming  to  own 
all  of  the  household  effects  and  that  he  fixed 
the  value  of  all  of  it  at  $50.  This  can  be 
itiade  clearer  if  there  is  a  retrial. 

[S]  Appellant  also  calls  attention  to  this 
instruction  as  being  defective  because  It 
does  not  submit  separately  the  Qiuestlons  of 
loss  and  depreciation  as  applied  to  each 
group  of  property  in  the  way  mentioned  in 
the  policy.  It  is  held  in  Trabue  v.  Dwelling 
House  Ins.  Co.,  121  Mo.  75,  86,  26  S.  W.  848, 
23  L.  R.  A.  719,  42  Am.  St  Rep.  523,  that  a 
policy  of  this  kind  constitutes  a  divisible  or 
severable  contract  as  to  each  group.  In 
Crossan  v.  Pennsj-lvania  Fire  Ins.  Co.,  133 
Mo.  App.  637,  540,  113  S.  W.  704,  it  is  held 
error  to  instruct  on  tbe  measure  of  damages 
as  fixed  by  the  total  of  these  various  sums. 
The  InstructlonB  can  easily  be  so  framed,  U 
there  is  another  trial,  as  to  meet  the  rules 
laid  down  in  those  opinions.  It  Is  useless 
for  us  to  discuss  this  question  as  applied  to 
the  facts  here. 

[S]  We  are  also  of  the  opinion  that,  in 
view  of  the  facts  and  circumstances  in  this 
case,  the  Jury  should  not  have  been  authoriz- 
ed to  assess  any  penalty  or  attorney's  fee, 
because  it  is  shown  in  this  case  that  the 
plaintiff  has  been  contending  for  and  under- 
taking to  collect  far  in  excess  of  what,  ac- 
cording to  his  own  testimony,  he  Is  entitled 
to  recover,  and  it  was  not  the  intention  and 

Google 


Digitized  by ' 


>8' 


Ha) 


CUNNINGHAM  v.  CHICAGO  <fc  A.  B.  CO. 


1033 


purpose  of  section  7068,  B.  S.  1909  (aa 
amended  Laws  1911,  p.  282),  to  penalize  an 
Insurance  company  for  resisting  a  claim,  a 
material  part  of  which  it  has  good  reason  to 
believe  Is  not  due  the  plaintiff.  Weston  t. 
American  Ins.  Co.,  191  Mo.  App.  282,  285, 
177  S.  W.  792;  Patterson  t.  American  Ins. 
Co.,  174  Mo.  App.  37,  44,  100  S.  W.  59 ;  Kahn 
r.  London  Assurance  Corporation,  187  Mo. 
App.  216,  219,  173  S.  W.  695.  At  the  time 
the  plaintiff  submitted  his  proof  of  loss, 
which  was  about  two  months  after  the  fire 
and  after  he  had  discussed  the  matter  with 
defendant's  agent,  he  claimed  the  full  |1,000 
for  household,  kitchen  furniture,  etc.  At 
that  time  evidently  the  defendant  was  aware 
of  the  sworn  statements  made  by  the  plain- 
tiff in  his  schedules  filed  in  bankruptcy,  and 
from  that  they  had  good  reason  to  believe 
that  the  value  of  the  personal  property  lost 
in  the  fire  did  not  exceed  $50  and  that  there 
bad  been  a  depredation  In  value  of  the  real 
estate.  We  assume,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  plaintiff  was  In- 
sisting upon  full  payment,  and  that  the  de- 
fendant would  have  had  to  pay  the  full 
amount  due  or  submit  to  litigation.  It  Is 
true  the  defendant  denied  all  liability  In  re- 
sponse to  plalntlfTs  demands,  but  this  would 
not  make  Its  refusal  to  pay  vexatious  until 
the  plaintiff  demanded  practically  no  more 
than  was  unquestionably  due  and  the  de- 
fendant refused  to  pay  that  amount. 

The  instructions  which  were  given  by  the 
trial  Judge,  and  which  were  evidently  modi- 
fications of  instructions  requested  by  the  de- 
fendant, should  not  upon  a  retrial,  If  ob- 
jected to  by  the  plaintiff,  be  given,  because 
neither  of  them,  for  the  reasons  heretofore 
stated,  properly  declare  the  law. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

FABRINGTON  and  STU<ROIS.  JJ.,  concur. 


CUNNINGHAM  v.  CHICAGO  &  A.  R.  CO. 

(Na  14100.) 

(St  Louis  Court  of  Appeals.    Missouri. 

Feb.  8, 1916.) 

1.  Cabbiebs  «s>228— Cabbiaoe  or  Livs  Stock 
—Actions— Negi-igence—Burdew  op  Proof. 

One  claiming  negligent  delay  in  the  ship- 
ment of  live  stock  has  the  burden  of  proving 
that  fact,  negligence  being  a  positive  wrong. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  S§  957-960 ;    Dec.  Dig.  ®=»228.] 

2.  Cabbiebs     iS==>2ZS  —  Carbiage     of     Live 
Stock— Actions— Delay. 

Mere  proof  that  plaintiff's  shipment  of  cat- 
tle when  it  reached  a  division  point  was  de- 
layed several  hours,  so  that  it  did  not  reach 
the  pcdnt  of  destination  until  about  ten  hours 
later  than  the  usual  time,  unaccompanied  with 
any  showing  that  defendant  could  have  trans- 
ported the  shipment  by  an  earlier  train,  or  that 
the  delay  was  unreasonable  under  the  circum- 
stances, will  not  support  a  Judgment  for  dam- 
ages for  unreasonable  delay. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  g{  957-960:    Dec.  Dig.  <8=>228,1 


Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  James  D.  Bamett,  Judge. 

"Not  to  be  officially  published." 

Action  by  W.  E.  Cuuningbam  against  the 
Chicago  &  Alton  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

A.  C.  Whltson,  of  Mexico,  Mo.,  and  Scar- 
rltt,  Scarrltt,  Jones  &  Miller,  of  Kansas 
City,  for  appellant  E.  S.  Oantt,  of  Mexico, 
Mo.,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
said  to  have  accrued  through  delay  in  the 
transportation  of  a  carload  of  cattle.  Plain- 
tiff recovered,  and  defendant  prosecutes  the 
appeal. 

It  appears  that  plaintiff,  a  farmer  In 
Audrain  county,  purchased  65  head  of  stock 
cattle  at  the  National  Stockyards,  East  St 
Louis,  with  a  view  of  feeding  and  fattening 
them  on  his  farm.  The  cattle  were  delivered 
to  defendant,  a  common  carrier,  and  loaded 
In  the  car  for  transportation  at  East  St 
Louis,  HI.,  about  5  o'clock  in  the  afternoon 
of  October  29th,  but  did  not  reach  Laddonla, 
in  Audrain  county.  Ma,  the  point  of  destina- 
tion, until  4:30  or  5  o'dock  the  following  af- 
ternoon— October  30th.  The  evidence  tends 
to  prove  that  In  the  usual  course  the  ship- 
ment should  have  arrived  at  Laddonla  about 
6  o'clock  on  the  morning  of  October  30th, 
whereas  It  actually  arrived  some  10  or  11 
hours  later.  The  cattle  were  considerably 
gaunted,  it  Is  said,  and  three  of  them  limped, 
though  no  scars,  abrasions,  or  bruises  indicat- 
ing rough  tretitment  are  mentioned  In  the 
evidence.  The  suit  proceeds  on  the  grounds 
of  negligence,  in  that  it  is  averred  defendant 
negligently  breached  Its  obligation  to  trans- 
port the  cattle  within  a  reasonable  time,  and 
thus  entailed  loss  upon  plaintiff. 

[1,  2]  It  Is  argued  the  court  should  have 
directed  a  verdict  for  defendant  because 
there  is  no  substantial  evidence  of  negligence 
In  the  record,  and  we  are  persuaded  to  this 
view.  Negligence  Is  a  positive  wrong,  and 
the  burden  rests  upon  the  party  averring  it 
to  establish  the  fact  through  direct  evidence 
or  by  giving  In  evidence  such  facts  and  cir- 
cumstances as  wUl  afford  a  reasonable  In- 
ference to  that  effect.  See  Witting  v.  St 
Louis  &  S.  F.  R.  Ca,  101  Ma  631.  14  S.  W. 
743,  10  L.  B.  A.  602,  20  Am.  St  Bep.  63a 
In  the  Instant  case  there  appears  to  be  no 
showing  with  respect  to  this  matter  save  a 
mere  delay  in  the  transportation.  Indeed, 
the  evidence  Is  that  plaintiff  and  his  neigh- 
bor, Mr.  Bailey,  accompanied  the  shipment 
of  cattle  from  East  St  Louis  to  Boodhouse, 
III.,  which  is  a  division  or  Junction  point  on 
defendant  railroad.  There  Is  no  complaint  as 
to  delay  In  the  transportation  prior  to  the 
shipment  reaching  Roodhouse.  But  at  Rood- 
house  the  shipment  was  delayed  from  some- 
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thing  near  midnight  nntll  about  7  o'clock 
the  following  morning  awaiting  a  train  on 
defendanit's  main  line  to  transport  them  for- 
ward to  Laddonia,  Mo.,  the  point  of  destina- 
tion. It  is  said  that  on  the  shipment  arriv- 
ing at  Roodhouae  from  11  to  12  o'clock  at 
night  the  car  of  cattle  was  switched  to  the 
side  track  and  permitted  to  stand  the  remain- 
der of  the  night,  and  about  5  o'clock  In  the 
morning  plaintiff  left  them  there  and  took  a 
passenger  train  for  home.  Defendant's  local 
freight  train  took  the  cattle  in  the  morning 
and  transported  them  on  to  Laddonia,  where 
they  arrived,  say,  about  4  SO  or  6  In  the 
afternoon  of  that  day.  There  is  not  a  word 
in  the  evidence  tending  to  show  that  defend- 
ant had  other  trains  for  the  transportation 
of  live  stock  either  regular  or  extras  moving 
on  Its  road  between  Roodhouse  and  Laddonia 
after  the  cattle  reached  Roodhouse  and  prior 
to  the  train  on  which  they  were  carried  for- 
ward In  the  morning;  that  is  to  say,  there 
Js  nothing  to  show  that  defendant  omitted  to 
send  the  cattle  forward  on  the  first  train  avail- 
able for  that  purpose.  Morever,  there  Is  noth- 
ing to  indicate  delay  in  the  transportation  at 
any  place  other  than  Roodhouse,  which  was 
a  junction  or  division  point,  where  the  car  of 
cattle  was  set  on  the  side  track  awaiting  a 
train  from  the  east  going  to  Laddonia.  It  is 
true  that  in  LIbby  v.  St.  Louis,  I.  H.  &  S.  R.  Co., 
1.97  Mo.  App.  276, 117  S.  W.  659,  we  heretofore 
declared  that  a  delay  of  21  hours  in  a  short 
haul,  where  some  three  separate  unusual  de- 
lays of  the  shipment  were  had  en  route,  all 
of  which  were  wholly  unexplained,  was  suf- 
ficient to  raise  an  inference  of  negligence 
authorizing  a  verdict  for  plaintiff.  But  noth- 
ing of  that  kind  appears  here.  Mere  delay 
alone,  unless  unusual  and  extraordinary,  will 
not  suffice  to  authorize  an  inference  of  neg- 
ligence in  cases  of  this  character.  See  Mc- 
Dowell V.  Mo.  Pac.  R.  Co.,  167  Mo.  App.  676, 
162  s.  W.  436;  Decker  v.  Mo.  Pac.  B.  Co., 
149  Mo.  App.  534,  181  S.  W.  118;  Hunt  v. 
St  Louis,  I.  M.,  etc.,  B.  Co.,  187  Mo.  App. 
639,  173  S.  W.  61 ;  Dalton  v.  St  Louis,  I.  M., 
etc.,  B.  Co.,  187  Mo.  App.  691,  178  S.  W.  77. 
Although  it  be  true  tiiat  the  obligation 
of  common  carrier  is  to  transport  live  stock 
within  a  reasonable  time,  and  though  It  ap- 
pears the  shipment  here  involved  was  delayed 
at  Boodhouse  so  that  It  arrived  some  10 
hours  later,  there  is  not  a  word  In  the  evi- 
dence tending  to  show  such  was  an  unreason- 
able delay  In  the  drcumstances  of  the  case, 
for  that  tt  may  be  defendant's  trains  were 
prevented  from  mnning  through  some  un- 
fortultous  circumstances  over  which  it  had 
no  control.  We  take  it  that  at  least  something 
should  be  shown  tending  to  prove  that  de- 
fendant's railroad  was  being  (^)erated  at  the 
time,  and  that  trains  were  moving  thereon  so 
that  It  may  have  sent  the  stock  forward  from 
Roodhonse.  The  showing  of  a  mere  delay 
at  Roodhouse,  the  Junction  point  where  the 


stock  awaited  a  train  from  the  east  to  take 
them  forward  to  Laddonia,  is  insufficient  to 
authorize  a  reasonable  inference  that  de- 
fendant omitted  to  exercise  due  care  In  the 
circumstances  of  the  case  toward  carrying 
the  shipment  forward  and  completing  the 
transportation  within  a  reasonable  time. 

The  Judgment  should  be  reversed.     It  Is 
80  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


BAILET  V.  CHICAGO  &  A.  B.  GO. 

(No.  14101.) 

(St  Louis  Conrt  of  Appeals.     MiasourL 

Feb.  8, 1916.) 

Appeal  from  Circuit  Court  Audrain  County ; 
James  D.  Harnett,  Judge. 

"Not  to  be  officially  published." 

Action  by  W.  O.  Bailey  against  the  Chicago 
&  Alton  Railroad  Company.  From  a  judgment 
for  plalntiS,  defendant  appeals.     Reversed. 

A.  C.  W!bitson,  of  Mexico,  Mc,  and  Scarritt 
Scarritt  Jones  &  Miller,  of  Kansas  City,  for 
appellant  E.  S.  Gantt  of  Mexico,  Mo.,  for 
respondent 

NORTONI,  J.  The  facts  concerning  the 
snbject-matter  in  Judgment  in  this  case  are  iden- 
tical with  those  involved  in  Cunningham  v.  Chi- 
cago &  Alton  R.  Co.,  182  8.  W.  1088  (decided 
to-day),  and  it  is  submitted  on  a  stipulation  to 
abide  the  result  in  the  cause  referred  to.  It  ap- 
pears plaintiff  here  shipped  a  carload  of  cat- 
tle from  the  stockyards  at  East  St  Louis,  lU., 
at  the  same  time  and  on  the  same  train  as  that 
in  the  Cunningham  Case,  and  it  suffered  the 
same  delay  at  Roodhouse,  but  reached  Lad- 
donia, Mo.,  on  the  same  train  as  the  Cunning- 
ham shipment. 

The  judgment  should  be  reversed  in  the  view 
and  for  the  reasons  stated  In  the  Cunningham 
Case,  snpra.     It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J^  con- 
cur. 


PATTERSON  v.   CHICAGO  &  A.   BY.   CO. 
(No.  14098.) 

(St  Louis  Court  of  Appeals.   Missouri. 

Feb.  8,  1916.     Rehearing  Denied 

Feb.  24,  1916.) 

1.  Oabbiebs  €=»228— Cabkiaob  or  txn  Stock 
—Delay. 

Mere  delay  in  delivering  live  stock  at  des- 
tination, unless  very  extraordinary  or  altogeth- 
er unreasonable,  does  not  give  rise  to  on  in- 
ference of  negligence  of  the  carrier,  but  it  must 
be  shown  either  directly  or  inferentiolly  that 
the  dela^  resulted  from  negligence  of  the  car- 
rier, or  Its  agents  and  servants. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  H  957-960;    Dec.  Dig.  «=>228.] 

2.  Oabbiebb     ®s>22S  —  Carriagc     oc     Live 
Stock— Deijlt. 

No  negligence  can  be  imputed  to  a  carrier 
t>ecause  of  a  delay  over  ni^ht  at  a  division 
point  in  making  connection  with  a  train  on  the 
carrier's  branch  line. 

(EM.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  K  957-900;    Dec.  Dig.  «s»228.] 

3.  Cabbiers    €=>22S  — Cabbiaqe    or    Lite 
Stock — Condition  of  Stock  Pbn. 

Evidence  that  a  carrier's  stock  pen  at  a 
division  point  was  muddy,  that  a  shipper's  cat- 
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tie  were  compelled  to  drink  muddy  water,  and 
bad  difficalty  in  getting  sufficient  water,  and 
could  be  fed  only  by  throwing  the  hay  upon  the 
ground,  without  any  showing  of  injury  to  the 
cattle,  is  insufficient  to  sustain  an  action  against 
the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  957-060;    Dec.  Dig.  «8='228.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; James  D.  Barnett,  Judge. 
"Not  to  be  officially  published." 
Action  by  W.  M.  Patterson  against  the 
Ubicago  &  Alton  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  without  remanding. 

Scarrltt,  Scarrltt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellant  E.  S.  Gantt,  of  Mex- 
ico, Mo.,  for  respondent. 


AXfIiE<N,  J.  This  la  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plaln- 
tur  by  reason  of  defendant's  negligence  In 
respect  to  the  transportation  of  certain  cat- 
tle delivered  by  plaintiff  to  defendant  for 
shipment  There  was  a  verdict  and  Judg- 
ment below  In  plalntUTs  favor  for  $112,  and 
the  defendant  appeals. 

It  appears  that  on  the  afternoon  of  Sep- 
tember 6,  1912,  plaintiff  "billed  out"  72  head 
of  cattle  at  the  National  Stockyards,  111., 
for  shipment  over  defendant's  line  of  rail- 
way to  McCredle,  Mo.  The  latter  station  Is 
on  a  branch  line  of  defendant's  railroad,  con- 
necting with  the  main  line  thereof  at  Mex- 
ico, Ho.  PlalntUTs  evidence  tends  to  show 
that,  In  the  usual  course  of  things,  cattle 
shipped  from  the  National  Stockyards  prior 
to  3  o'clock  in  the  afternoon  would  arrive 
at  McCtedle  at  about  6  o'clock  the  following 
morning;  whereas  the  shipment  In  question 
arrived  at  the  latter  place  about  10  o'clock 
on  the  morning  of  September  7, 1912.  Plaln- 
tUTs evidence  is  that  the  cattle  arrived  in 
Mexico  about  4  or  5  o^clock  on  the  after- 
noon of  September  6th,  where  they  were  un- 
loaded from  the  cars  and  placed  in  a  cattle 
pen  to  be  fed  and  watered,  and  that  they 
were  reloaded  on  the  following  morning  and 
transported  to  McCredle. 

According  to  plalnUfl's  evidence,  there- 
fore, there  was  a  delay  of  perhaps  25  hours 
in  delivering  these  cattle  at  destination.  It 
does  not  appear  that  there  was  any  delay  In 
starting  the  shipment  from  the  National 
Stockyards,  nor  is  there  any  evidence  of  an 
unreasonable  delay  en  route.  In  fact,  the 
only  specific  delay  en  ronte  shown  was  that 
at  Mexico,  a  junction  point,  where  the  cattle 
were  held  during  the  night  to  await  the  de- 
parture of  the  next  train  on  defendant's 
branch  line  of  road  running  from  Mexico  to 
McCredle. 

On  behalf  of  defendant  the  evidence  tends 
to  show  that  stock  delivered  to  defendant  at 
the  National  Stockyards,  111.,  In  the  fore- 
noon, in  time  to  be  taken  out  on  a  train 


leaving  at  11  o'clock,  would  arrive  at  Mex- 
ico, Mo.,  in  time  to  make  a  connection  with 
the  train  on  defendant's  ^ald  branch  line 
leaving  Mexico  the  following  morning,  but 
that  stock  delivered  to  defendant  at  the  Na- 
tional Stockyards,  111.,  in  the  afternoon 
would  not  reach  Mexico  earlier  than  noon  of 
the  following  day,  and  would  necessarily 
be  detained  there  until  the  next  succeeding 
morning.  It  appears  that  on  the  branch 
line  from  Mexico  to  McCredle  there  was 
but  one  freight  train  each  way  per  day; 
this  leaving  Mexico  about  7  o'clock  in  the 
morning,  and  returning  late  that  afternoon. 

On  behalf  of  plaintiff  there  was  further 
testimony  tending  to  show  that  the  stock 
pen  in  which  plaintiff's  cattle  were  kept  at 
Mexico  was  in  part  muddy,  and  that  defend- 
ant did  not  provide  adequate  and  reasonably 
suitable  facilities  for  feeding  and  watering 
the  cattle. 

[1]  The  only  assignment  of  error  which 
need  be  noticed  is  that  pertaining  to  the 
action  -of  the  trial  court  in  overruling  de- 
fendant's demurrer  to  the  evidence.  It  is 
well  established  that  in  cases  of  this  char- 
acter mere  delay  alone,  i.  e.,  a  mere  showing 
of  a  delay  beyond  the  time  in  delivering 
stock  at  the  point  of  destination,  unless  per- 
haps it  be  very  extraordinary  and  altogeth- 
er unreasonable,  does  not  give  rise  to  an  in- 
ference of  negligence  on  the  part  of  the  car- 
rier. It  must  be  shown,  either  directly  or 
inferentially,  that  the  delay  was  one  result- 
ing from  the  negligence  of  defendant  or  its 
agents  and  servants.  See  Dalton  v.  Railroad, 
187  Mo.  App.  691,  173  S.  W.  77;  Hunt  v. 
Railroad,  187  Ma  App.  loc.  dt  6^  and  au- 
thorities cited,  173  S.  W.  ei;  McDowell  v. 
Railroad,  167  Mo.  App.  576,  162  S.  W.  435; 
Decker  v.  Railroad,  149  Mo.  App.  634,  131 
S.  W.  118;  Cunningham  v.  Railroad,  182  S. 
W.  1033. 

W  It  has  been  frequently  held  that  slight 
evidence  of  negligence  is  sufficient  to  support 
a  finding  that  delay  in  transportation  is  un- 
reasonable. Hunt  v.  Railroad,  supra,  187 
Mo.  App.  loc.  clt  647, 173  S.  W.  61,  and  cases 
cited.  It  has  been  said  to  be  enough  for  the 
plaintiff  "to  disclose  circumstances  sufficient 
to  raise  a  fair  inference  of  negligence." 
Gregory  v.  Railroad,  174  Mo.  App.  650,  160 
S.  W.  830.  And  it  has  been  held  that  un- 
reasonable delays  at  points  en  ronte,  appear- 
ing upon  their  face  to  be  entirely  unneces- 
sary, and  being  wholly  unexplained,  suffice 
to  raise  an  Inference  of  negligence  which 
will  take  the  case  to  the  jury.  Llbby  v.  Rail- 
road, 137  Mo.  App.  276,  117  S.  W.  659 ;  Mc- 
Fall  V.  Railroad,  181  Mo.  App.  149,  168  S.  W. 
341;  Hunt  V.  Railroad,  supra.  But  nothing 
of  the  sort  here  appears;  for,  as  said,  the 
only  delay  shown  en  route  was  that  at  Mex- 
ico, a  division  point,  where  a  delay  might 
Inevitably  occur  in  making  connection  with 
the  train  upon  defendant's  branch  line  run- 
ning from  Mexico  to  McCredle.    No  negll-' 
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genoe  can  be  Impated  to  the  defendant  be- 
cause ot  aach  delay. 

It  la  true  tbat  tbe  evidence  snggesta  that 
in  the  ordinary  course  of  thlnga  this  ship- 
ment would  have  reached  Mexico  about  noon 
<a  September  6,  1912,  whereas  it  did  not 
reach  that  place  until  about  4  or  6  o'clock 
in  the  afternoon  of  that  day.  But  there  is 
nothing  tpmUng  to  raise  any  Inference  that 
such  delay  was  caused  by  the  negligence  of 
defendant;  and  the  evidence  Is  that,  had 
tbe  cattle  reached  Mexico  at  any  time  after 
about  7  o'clock  in  the  morning  of  September 
6th,  they  could  not  have  gone  forward  on  the 
branch  line  to  McOredle  until  the  following 
morning. 

[3]  It  is  unnecessary  to  discuss  the  evi- 
dence relating  to  the  condition  of  defend- 
ant's stock  pen  at  Mexico  at  the  time  in 
question.  Plaintiff's  evidence,  controverted 
by  that  of  defendant,  tended  to  show  that 
his  cattle  were  compelled  to  drink  mnddy 
water,  and  had  difficulty  in  getting  sufficient 
water,  and  that  they  could  be  fed  only  by 
throwing  their  food  Qiay)  upon  the  ground. 
However,  the  evidence  does  not,  and  perhaps 
in  tbe  nature  of  things  could  not,  show  what, 
if  any,  injury  or  damage  was  thereby  occa- 
sioned to  plaintiff's  cattle.  No  distinct  loss 
occasioned  in  this  manner  was  shown,  and 
the  action  cannot  be  sustained  upon  the 
theory  of  negligence  on  tbe  part  of  defend- 
ant in  this  respect 

The  judgment  must  be  reversed  without 
remanding  the  cause;   and  It  is  so  ordered. 

RESNOIiDS,  F.  J.,  and  NOBTOMI,  J^  con- 
car. 


WINN   et   at   ▼.   CHICAGO    ft   A.   B.    CO. 
(No.  14097.) 

(St  liOnia  Court  of  Appeals.     Missouri. 
Feb.  8, 1916.) 

Appeal  from  Circuit  Court  Audrain  County ; 
James  I>.  Bamett,  Judge. 

"Not  to  be  officially  published." 

Action  by  B.  W.  Winn  and  others  against 
the  Chicago  &  Alton  Bailroad  Company.  Prom 
a  judgment  for  plaintiffs,  defendant  appeals. 
Beversed. 

Scarritt  Scarritt  Jones  ft  Miller,  of  Kansas 
City,  for  appellanC  EX  S.  Gantt  of  Mexico, 
Mo.,  for  respondents. 

FEB  CUBIAM.  The  parties  in  this  cause, 
in  submitting  it  on  appeal,  filed  with  us  a 
stipulation,  signed  by  thieir  respective  counsel, 
wherein  it  is  agreed  that  the  appeal  is  to  abide 
oar  opinion  and  judgment  in  the  case  of  W. 
M.  Patterson,  Respondent,  v.  Chicago  &  Alton 
Railway  Company,  Apnellant  (No.  14098)  182  8. 
W.  1034.  In  the  last-mentioned  case  we  revers- 
ed the  judgment  Of  the  circuit  court  in  an 
opinion  and  judgment  therein  filed ;  and  there- 
fore, in  accordance  with  the  aforesaid  stipula- 
tion, and  the  terms  of  the  submission  of  tbis 
cause  to  us  thereunder,  the  judgment  herein 
will  accordingly  be  reversed. 

It  is  so  ordered. 


HARBISON  V.  CHICAGO  ft  A.  B.  CO. 

(No.  14099.) 

(St  Louis  Court  of  Appeals.     Missouri. 
Feb.  8,  1910.) 

Appeal  from  Circuit  Court  Audrain  Coun« 
ty:    James  D.  Barnett  Judge. 
Not  to  be  officially  pubUsbed." 

Action  by  John  Harrison  against  the  Chica- 
go A  Alton  Bailroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Scarritt  Scarritt  Jones  ft  Miller,  of  Kansas 
City,  for  appellant  El  S.  Gantt  of  Mexico, 
Mo.,  for  respondent 

PER  CUBIAM.  The  parties  in  this  cause, 
in  submitting  it  on  appeal,  filed  with  us  a  stip- 
ulation, signed  by  their .  respective  counsel, 
wherein  it  is  agreed  that  the  appeal  is  to  abide 
our  opinion  and  judgment  in  the  case  of  W.  M. 
Patterson,  Respondent  v.  The  Chicago  A  Alton 
Railroad  Co.,  AppeUant  (No.  14098)  182  S.  W. 
1034.  In  the  last-mentioned  case  we  reversed 
the  judgment  of  tbe  circuit  court  in  an  opinion 
and  judgment  therein  filed;  and  therefore,  in 
accordance  with  the  aforesaid  stipulation,  and 
the  terms  of  the  submission  of  this  cause  to  us 
thereunder,  the  judgment  herein  wUl  according- 
ly be  reversed. 

It  is  so  ordered. 


DINUBA  FARMERS'  UNION  PACKING  CO, 

Inc.,  V.  J.  M.  ANDERSON  GROCER 

CO.    (No.  14240.) 

(St  Louis  Court  of  Appeals.  Missouri.  Febb 
8,  1918.    Rehearing  Denied  Feb.  24.  1916.) 

1.  CouifBBOB  9=»40— Sales— FoBBioN  Cobpo- 
BATiONB— Compliance  with  Law  or  Statb 
— "Intebstate  ComiEBci." 

^  A  foreign  mercantile  corporation  did  not 
maintain  any  business  establishment  in  Mis- 
souri. It  neither  stored,  nor  paid  for  the  storage 
of,  goods  nor  carried  any  stock  on  hand  in  Mis- 
souri save  an  occasional  car  of  merchandise  on 
consignment  to  its  broker  in  Missouri  for  sale 
by  the  broker  on  its  account.  Its  broker  in 
Missouri  received  an  offer  from  a  retailer  for 
merchandise,  and  the  order  was  confirmed  by  a 
nonresident  selling  agent  of  the  corporation,  and 
the  merchandise  was  shipped  under  a  bill  of 
lading  made  to  the  order  of  the  corporation,  to 
notify  the  broker,  who  should  receive  a  commis- 
sion on  the  sale  for  its  services,  including  the 
collection  and  remittance  of  the  price.  HeM, 
that  the  transaction  was  "interstate  commerce." 
and  the  corporation  could  sue  the  retailer  with- 
out complying  with  the  law  regulating  foreign 
corporations. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  29,  30;    Dec  Dig.  «=>40. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Evidence  ®=>457  —  Pabol  Evidence  — 
Meaning  of  Tbade  Tebms  in  Contbacts. 

Trade  terms  in  a  written  contract  may  be 
defined  by  parol  evidence. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  §§  2104,  2107,  2108;   Dec.  Dig.  <g=5» 
457.] 
8.  Pbinoipal  and  Aoent  €=5»129— Contbacts 

— RiOHT  OP  PEINOIPAI, 

The  rights  of  an  agent  under  a  contract  of 
sale  inure  to  the  benefit  of  the  principal  for 
whom  he  acted  as  a  selling  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aeent  Cent  Dig.  §{  451-457;  Dec.  Dig.  «=» 
129.] 
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4.   FRAUDB,  STATtTTE   OF  <g=>116  —  EXECTJTIOW 

OF  Instrument— Brokebs. 

A  broker  effecting  a  sale  is  the  agent  of  both 
the  bnyer  and  the  seller,  when  ezecuting  the 
memorandum  of  sale,  and  thus  may  bind  the 
party  to  be  charged  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  EVanda,  Stat- 
ute of,  Cent  Dig.  {g  251-260;    Dec.  Dig.  «=> 

lie.] 

6.  Frauds,  Statute  of  «=>115  —  Sionatube 

OF  Partt  to  be  Charged. 

The  signature  of  the  party  to  be  charged 
under  the  statute  of  frauds  is  not  confined  to  the 
actual  subscription  of  his  name,  but  the  name 
may  be  either  in  writing,  or  in  print,  or  by 
•tamp,  and  may  be  in  the  body  of  the  writing  or 
at  the  beginning,  or  at  the  end  thereof. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §|  242-250;  Dec.  Dig.  «=» 
116.] 

6.  Frauds,  Statute  of  ®=9ll6  —  Sionatubb 
OF  Pastt  to  be  Chaboed. 

The  signature  to  a  memorandum  'within  the 
statute  of  frauds  may  be  made  by  an  agent, 
though  he  writes  his  own  name  instead  of  that 
of  the  principal,  where  he  intended  that  the 
principal  should  be  bound. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  H  251-260;  Dec.  Dig.  e=> 
116.] 

7.  Frauds,  Statute  of  ^ssllS  —  Sionature 
of  Party  to  be  Charged. 

A  broker  effected  a  sale  of  merchandise. 
He  executed  a  memorandum  of  sale  which  at  the 
beginning  contained  his  name  and  the  name  of 
the  buyer,  followed  by  a  description  of  the  mer- 
chandise and  terms  of  sale.  The  broker  deliver- 
ed a  copy  of  the  memorandum  to  the  buyer  who 
accepted  and  retained  it.  Held,  that  the  memo- 
randum was  sufficient  under  the  statute  of 
frauds,  requiring  the  name  of  the  person  to  be 
diarged  to  be  signed  to  the  memorandum. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  242-250;  Dec.  Dig.  «=> 
115.] 

Appeal  from  St  Louis  Clrcidt  Court; 
Rhodes  E.  Cave,  Judge. 

"To  be  ottdaUy  pnbUsbed." 

Action  by  the  Dlnuba  Farmers'  Union 
Packing  Company  against  tbe  J.  M.  Anderson 
Urocer  Company.  From  a  Judgment  overrul- 
ing a  motion  to  set  aside  an  involuntary  non- 
suit, plainUfl  appeals.  Reversed  and  re- 
manded. 

Uenry  U.  Furtl>,  of  St.  I^uls,  fOr  appel- 
lant. Jolinson,  Rutledge,  Marlatt  &  Lasbly, 
of  JSt.  iiouls,  for  respondent. 

NORTONI,  J.  TUs  is  a  suit  by  the  vendor 
for  damages  accrued  on  account  of  a  breacb 
of  contract  of  sale.  At  the  conclusion  of  tbe 
evidence  the  court  directed  a  verdict  for  de- 
fendant, and  plaintiff  tbereupon  suffered  an 
Involuntary  nonsuit  It  filed  a  motion  in  due 
time  to  set  tbe  nonsuit  aside,  but  this  the 
court  overruled,  and  on  exception  duly  saved 
tbe  appeal  is  prosecuted  here  by  plaintiff. 

Plaintiff  is  a  corporation  organized  and  ex- 
isting under  tbe  laws  of  tbe  state  of  Califor- 
nia and  engaged  In  tbe  business  of  drying 
and  selling  fmlta.  Tooker  CBrloi  ft  Co.  is 
plaintiff's  selling  agent  In  San  Francisco,  and 
through  tbe  latter  It  is  said  plaintiff  sold  800 


60-pound  boxes  of  ralslnB— Ibat  Is,  600  boxes 
2  crown  Ia  M.  raisins  and  200  boxes  of  3 
crown  L>.  M.  raisins  to  defendant  Tbe  sale 
was  negotiated  by  Rosen-Reichardt  Broker- 
age Company  of  St  Louis,  Mo.,  to  defendant 
J.  M.  Anderson  Grocer  Company  of  and  in 
the  same  city. 

[1]  It  appears  that  plaintiff,  a  foreign  cor- 
poration, is  not  qualllied  to  do  business  in  tbe 
state  of  Missouri — that  is,  It  bad  not  been  li- 
censed by  the  authorities  here.  It  is  argued, 
in  view  of  tbls,  that  tbe  court  very  properly 
directed  a  verdict  for  defendant  because  in 
sucb  circumstances  plaintiff  was  not  entitled 
to  sue  under  oqr  laws.  But  It  appears  tbe 
transaction  involved  here  falls  wltbln  tbe 
category  of  Interstate  commerce  rather  than 
that  of  doing  business  In  Missoturl.  Plain- 
tiff maintained  no  business  establishment 
here.  It  neither  stored,  nor  paid  for  the 
storage  of,  goods  nor  carried  any  stock  on 
band  here  save  an  occasional  car  of  dried 
fruits  on  consignment  to  its  brokers  for  sale 
by  tbe  broker  on  plaintiff's  account  It  ap- 
pears Rosen-Reicbardt  Brokerage  Company 
received  an  offer  from  defendant  on  800  boxes 
of  raisins,  and  wired  tbe  proposal  to  Tooker 
O'Brien  &  Co.  in  San  Francisco,  whereupon 
tbe  Tooker  O'Brien  Oontpany  c<»iflrmed 
the  prices  made,  and  tbe  sale  was  thereupon 
consummated  by  the  broker  to  defendant  for 
tbe  account  of  plaintiff.  The  raisins  were 
thereafter  shipped  forward  under  a  bill  of 
lading  made  to  plaintUI's  order,  notify  tbe 
Rosen-Reicbardt  Brokerage  Company;  tbe 
brokerage  company  tb  receive  a  commission 
on  the  sale  for  its  service*.  Including  tbe 
collection  and  remittance  of  tbe  purdiase 
price.  It  appears  from  this  that  tbe  sale  was 
not  made  in  this  state  by  plaintiff  to  defend- 
ant where  It  was  not  authorized  to  transact 
business,  but  rather  It  was  made  by  tbe  Ro- 
sen-Reicbardt Brokerage  Company  in  their 
capacity  as  brokers  where  they  were  fully 
authorised  to  transact  business,  and  this  on 
plaintiff's  account  for  a  commission.  In  sucb 
circumstances  tbe  transaction  is  regarded  as 
one  of  Interstate  commerce  effected  through 
a  broker  who  merely  negotiates,  sees  to  tbe 
delivery  of  tbe  goods,  and  collects  and  re- 
mits tbe  price.  In  a  similar  case,  thougt 
tbat  of  a  factor,  it  is  said  the  plaintiff  cor- 
poration is  not  selling  fruit  In  the  stat« 
when  the  transaction  assumes  the  form  above 
set  forth,  but  the  factor  la.  Therefore  the 
transaction  is  one  of  Interstate  commerce, 
and  this  Is  true  even  though  the  title  of  the 
goods  remains  in  tbe  seller  for  tbe  while. 
See  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co..  166  Fed.  1,  20,  84  O.  C.  A.  167. 
See.  also,  International  Text-Book  Co.  v. 
Gillespie,  229  Mo.  397,  129  S.  W.  922.  We 
perceive  no  distinction  as  to  this  subject- 
matter  in  a  case  such  as  tbls  where  the  sale 
is  made  by  a  broker  in  Missouri,  whoi  It  is 
remembered  the  title  remains  In  the  seller  in 
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either  caBe  until  the  goods  are  delivered  and  a 
similar  agency  as  to  the  mere  right  to  sue 
attends  either  the  factor  or  broker. 

[2,  3]  Bat  It  Is  argued  the  court  properly 
directed  a  verdict  for  defendant,  for  that  no 
sofiaclent  note  or  memorandum  of  the  sale  as 
required  by  the  statute  of  frauds  appeara 
It  Is  true  the  transaction  faUs  within  the 
purview  of  the  statute,  in  that  the  price 
agreed  upon  exceeds  $30,  and  it  is  conceded 
none  of  the  goods  were  actually  received  by 
the  purchaser,  and  nothing  In  earnest  was 
paid  to  bind  the  bargain.  In  such  circum- 
stances the  statute  (section  2784,  R.  S.  1909) 
requires  that  some  note  or  memorandum  In 
writin.s;  be  made  of  the  bargain  and  signed  by 
the  pui'tles  to  be  charged  with  such  contract, 
or  theli-  agent  lavrfully  authorized.  It  ap- 
pears, however,  that.  Immediately  upon  the 
consummation  of  the  agreement  between  the 
Bosen-Relchardt  Brokerage  Company  and  de- 
fendant, J.  If.  Anderson  Grocer  Company, 
the  former — ^that  la,  the  broker — ^made  a 
memorandum  of  the  sale  In  its  books,  and  de- 
livered a  copy  to  defendant  and  also  mailed 
a  copy  to  tile  Tooker  O'Brien  Company  In 
San  Francisco,  selling  agent  for  plaintiff. 
This  memorandum  is  in  evidence,  and  relied 
upon  as  a  sutBdent  writing  concerning  the 
transaction  under  the  statute.  The  memo- 
randum is  as  follows: 

Sold  by 
RoMa-Reieliardt  Broker*s«  Co., 
8U  Spruca  Street 
St.  Louli,  Ho. 

To  J.  M.  Andenon  Grooer  Co., 

St.  Lonle,  Ho. 
For  Aeoount  of  Tooker  O'Brien  A  Oo. 


Order  No.  — — . 
Date  7A7/U 


rolio 

«00 

W  lb.  bozea  S  er.  L.  M.  RaMiu 

VA 

100 

SO  lb.  boxes  t  cr.  U  M.  Ralalna 
inierop. 

6M 

Charge 

BUpment  October  or  looner. 

F.  O.  B.  Coast.    Tenns  resular. 
Accepted  ,  Buyer. 

Accepted  ,  Seller. 

It  is  argued  on  the  part  of  defendant  that 
this  memorandum  is  Insufficient  because  it  Is 
not  signed  by  defendant  or  some  agent  by  It 
thereto  lawfully  authorized  but  we  are  not 
80  persuaded.  It  should  be  said  in  this  con- 
nection, however,  that  the  writing  thereon, 
"F.  O.  B.  Coast,"  "Terms  regular,"  are  trade 
terms  which  it  is  competent  to  define  through 
parol  evidence,  and  this  appears  to  be  con- 
ceded, for  no  point  whatever  is  made  touch- 
ing that  matter.  Furthermore^  it  is  to  be 
said  of  this' memorandum  that  It  reveals  a 
sale  for  account  of  Tooker  O'Brien  &  Co., 
who,  as  before  said,  is  the  selling  agent  of 
plain tlfr.  In  so  far  as  the  memorandum  is 
concerned,  Tooker  O'Brien  &  Co.  is  treated 
as  the  seller  and,  of  course,  its  rights  under 


the  contract  Inure  to  the  benefit  of  plaintiff 
for  whom  It  was  acting  as  a  selling  agent. 

[4]  On  these  several  matters,  however,  no 
point  Is  made  and  the  real  controversy  pre- 
sented here  relates  alone  to  the  signing  of 
the  memorandum  on  the  part  of  defendant; 
for  It  is  said  that  ndther  defendant  nor  its 
agent  signed  it  The  evidence  tends  to  prove 
that  the  Rosen-Relchardt  Company,  Incorpo- 
rated, is  a  broker  engaged  in  selling  fruits 
for  commission.  But  it  is  argued  on  the  part 
of  defendant  that  the  brcd^erage  company  is 
plaintiff's  agent  So  much  may  be  conceded 
in  a  sense,  but  not  in  the  view  urged  here. 
There  is,  perhaps,  slight  evidence  in  the  rec- 
ord affording  an  inference  that  the  orokerage 
company  was  plaintiff's  agent,  but  If  this  be 
true,  there  is  overwhelming  evidence,  too, 
tending  to  prove  it  was  a  mere  broker,  nego- 
tiating between  the  two  parties.  No  one  can 
doubt  that  a  broker  is  the  agent  of  both  buy- 
er and  seller  when  it  comes  to  executing  the 
memorandum  of  a  sale  theretofore  negotiated 
by  him  between  them.  In  the  first  instance  a 
broker  may  be  regarded  as  the  agent  of  one 
party  only ;  that  is,  the  party  by  whom  he  is 
originally  employed.  But  when,  acting  as  a 
broker,  he  strikes  a  bargain  between  the  par- 
ties and  the  contract  of  sale  is  definitely  set- 
tled, he  becomes  the  agent  of  both  parties 
for  the  purposes  of  executing  the  memoran- 
dum of  the  transaction.  See  Bouvler's  Law 
Dictionary,  "Brokers."  In  20  Oyc  256,  257, 
it  is  said: 

"A  broker  is  the  agent  of  both  parties  to  make 
a  memorandum  of  the  contract  charging  either, 
and  his  book  entries  or  sales  notes  of  sales 
duly  consummated  by  him,  if  otherwise  suffi- 
cient, will  satisfy  the  statute." 

A  leading  case,  in  discussing  the  offloe  and 
authority  of  a  broker  in  respect  of  the  sub- 
ject-matter here  in  Judgment,  says: 

"Brokers  aud  auctioneers  are  deemed  to  be  the 
agttits  of  both  parties,  and  by  virtue  of  their 
employment  stand  in  such  relation  to  tiielr  prin- 
cipals that  they  can  aign  the  names  of  the  parties 
to  a  contract  of  sale  effected  through  tbeir 
agency.  Such  authority  la  implied  from  the  ne- 
cessity of  the  case,  because  without  it  they  could 
not  complete  a  contract  of  sale  so  as  to  make  it 
legally  binding  on  the  parties." 

See  Ooddington  t.  Goddard,  16  Gray 
(Mass.)  4S6,  444.  Browne  on  the  Statute  of 
Frauds  (6th  Ed.)  i  369,  says: 

"The  same  person  may  act  as  agent  for  both 
parties.  This  is  shown  by  the  familiar  cases 
of  entries  by  brokers  and  auctioneers,  in  addi- 
tion to  which  others  will  be  referred  to  present- 
ly. In  regard  to  brokers,  we  have  already  had 
occasion  to  see  that  they  bind  both  the  buyer 
and  the  seller,  between  whom  they  complete  a 
bargain,  by  their  bought  and  sold  notes  or  by 
their  written  book  entry."  Id.  {  351. 

To  the  same  effect,  see  Oreeley-Bumham 
Orooer  Ca  v.  Capen,  23  Mo.  App.  301;  New- 
berry v.  Wall,  84  N.  Y.  576;  Butler  v.  Thom- 
son, 92  U.  &  412,  23  li.  Ed.  684. 

[i-7]  The  memorandum  in  eTldence,  which 
was  not  only  delivered  to  plaintUTs  selling 
agent,  but  to  defendant  as  well,  at  the  time 
recites  the  sale  on  the  part  of|he  broker  for 
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the  account  of  Tooker  O'Brien  ft  Co.,  plain- 
tiff's selling  agent,  to  defendant,  of  600  60- 
ponnd  boxes  of  raisins  of  the  crop  of  1911  at 
the  prices  therein  Indicated,  on  terms  as  to 
shipment,  time,  and  payment  In  all  respects 
sufficient ;  that  Is,  In  view  of  the  oral  evidence 
which  may  be  given  with  respect  to  such 
trade  terms  as  are  therein  set  forth.  Ob- 
viously the  memorandum  Is,  In  every  respect, 
sufficient  unless  it  be  that  It  Is  not  signed  by 
the  party  to  be  charged  or  by  some  person 
lawfully  authorized  on  its  part  In  view  of 
the  authorities  above  cited,  it  is  clear  that 
the  Rosen-Belcbardt  Brokerage  Company  pos- 
sessed authority  to  sign  defendant's  name  to 
this  memorandum  and  bind  it  by  so  doing, 
or  to  sign  Its  own  name  thereto  and  bind  the 
defendant  No  one  can  doubt  that  the  sig- 
nature to  a  memorandum  which  is  a  suffi- 
cient compliance  with  the  statute  of  frauds 
may  be  made  by  an  agent,  though  he  write 
his  own  name  Instead  of  that  of  his  princi- 
pal, if  it  were  his  intention  that  the  latter 
should  be  bound  by  it  See  Williams  v. 
Bacon,  2  Gray  (Mass.)  387, 393  ;  Greeley-Bum- 
ham  Grocer  Co.  v.  Capen,  23  Mo.  App.  801, 
SOi. 

But  it  is  said  the  memorandum  is  not  even 
signed  by  the  brokerage  company.  It  is  true 
no  formal  signature  appears  to  be  affixed 
thereto,  but  this  is  unimportant  in  view  of 
the  fact  that  the  name  of  the  broker — that 
ia,  the  Bosen-Reichardt  Brokerage  Company 
— is  printed  on  the  heading  of  the  memoran- 
dum, and  defendant's  name  is  clearly  written 
by  the  broker  therein  in  typewriting  as  the 
purchaser.  The  signature  required  by  the 
statute  Is  not  confined  to  the  actual  subscrip- 
tion of  his  name  by  the  party  to  be  charged, 
as  is  said  by  Mr.  Benjamin  on  Sales  (6th  Ed.) 
S  256.  Indeed,  the  name  of  the  party  to  be 
'  charged  may  be  either  In  writing  or  in  print, 
or  by  stamping  the  name  upon  the  memoran- 
dum. Moreover,  it  may  be  in  the  body  of  the 
writing  or  at  the  beginning  or  at  the  end  of  it 
"But  when  the  signature  is  not  placed  ta  the 
usual  way  at  the  foot  of  the  written  or  printed 
paper,  it  becomes  a  question  of  intention,  a 
question  of  fact  to  be  determined  by  the  other 
drcumstances  of  the  case,  whether  the  name  so 
written  or  printed  in  the  body  of  the  instrument 
was  appropriated  by  the  party  to  the  recognition 
of  the  contract." 

See  Benjamin  on  Sales  (6tta  Ed.)  S  259.  Dru- 
ry  V.  Young,  58  Md.  549,  42  Am.  Rep.  343; 
Browne  on  Statute  of  Frauds  (5th  Ed.)  {  356. 
See,  also,  Saunderson  v.  Jackson,  2  Bos.  and 
Puller,  237.  In  Clason's  Ex'rs  v.  Bailey,  14 
Johns.  486,  Chancellor  Kent  says: 

"It  is  a  point  settled  that  if  the  name  of  a 
party  appears  in  the  memorandum,  and  is  ap- 
plicable to  the  whole  substance  of  the  writin|;, 
and  is  put  there  by  him  or  by  his  authority,  it 
is  immaterial  in  what  part  of  the  instrument 
the  name  appears,  whether  at  the  top,  in  the 
middle,  or  at  the  bottom.  •  •  •  Forms  are 
not  regarded,  and  the  statute  is  satisfied  if  the 
terms  of  the  contract  are  in  writing,  and  the 
names  of  the  contracting  parties  ajppear." 

See,  also,  Hlgdon  v.  Thomas,  1  Har.  ft  G. 
(Md.)  139,  152.    It  snfflciently  appear*  that 


defendant's  name  was  written  into  the  mem- 
orandum as  the  purchaser  by  the  Rosen- 
Reichardt  Brokerage  Company  who,  accord- 
ing to  the  evidence,  at  that  stage  of  the 
negotiations  had,  in  virtue  of  its  function  aa 
broker,  become  the  agent  of  defendant  as 
well  as  plaintiff,  and  was  authorized  to  do 
so ;  moreover,  that  defendant  appropriated  the 
name  thus  written  by  accepting  and  retaining 
the  memorandum  of  the  sale  thus  prepared 
and  delivered  to  it  In  the  case  of  Durrell 
▼.  Evans,  1  Huilstone  ft  Coltman's  Rep.  172, 
a  similar  memorandum  was  considered,  for 
there  the  name  of  the  defendant  written  by 
a  factor  at  the  bead  of  the  memorandum  de- 
livered to  him,  was  regarded  as  a  sufficient 
signature  by  his  agent  In  that  case  the 
memorandum  related  to  the  sale  by  the  plain- 
tiff's factor  of  certain  hops,  and  on  a  cursory 
reading  of  the  opinion  it  would  seem  that 
the  court,  through  laying  stress  upon  the  evi- 
dence tending  to  prove  the  factor  was  the 
agent  of  defendant  and  authori7.ed  to  sign 
his  name  thereto,  cast  an  inference  that  such 
evidence  was  essential  in  every  case.  What 
was  there  said  on  the  question  of  evidence 
showing  authority  in  plaintiff's  factor  to  rep- 
resent defendant  as  well  must  be  considered, 
however,  in  connection  with  the  office  of  the 
factor,  which  is  not  in  all  respects  identical 
with  that  of  a  broker.  The  broker,  as  be- 
fore said,  Is  in  the  first  instance  the  agent 
of  one  party  only — ^that  is,  the  party  who 
first  employs  blm — but  rises  to  the  dignity 
of  an  agent  for  both  on  consummating  the 
negotiations  so  as  to  enable  him  to  represent 
both  In  executing  the  bought  and  sold  notes. 
See  Bouvler's  Law  Dictionary,  "Brokers." 
But  a  factor  Is  an  agent  of  his  principal  only 
employed  to  sen  goods  for  a  factorage,  or 
commission.  See  Bouvier,  "Factor."  With 
this  distinction  in  mind.  It  is  clear  that  the 
language  of  the  court  employed  in  Durrell  v. 
Evans,  supra,  touching  the  matter  of  the  evi- 
dence essential  to  show  the  authority  of  the 
factor  to  write  the  defendant's  name  in  the 
heading  of  the  memorandum  as  a  purchaser- 
of  the  hops.  Is  to  be  treated  as  beside  the 
Instant  case,  for  here  the  broker  possessed 
the  essential  authority  employed  in  virtue  of 
his  calling — that  Is,  the  authority  is  implied 
in  law.  We  regard  the  memorandum  as  suf- 
ficient under  the  statute  of  frauds,  in  that 
the  broker  possessed  authority  to  represent 
defendant  as  well  as  plaintiff. 

The  evidence  Is  that  plaintiff  tendered  the 
goods  to  defendant  In  due  time,  but  after 
they  reached  Cupples  Station,  St  Louis, 
it  refused  to  accept  them.  There  is  some 
argument  put  forward  In  the  brief  to  the 
effect  that  this  was  insufficient  but  obviously 
the  tender  so  made  will  suffice.  The  argu- 
ment concerning  this  does  not  merit  discus- 
sion. 

The  Judgment  should  be  reversed  and  the 
cause  remanded.    It  is  so  ordered. 


REYNOLDS,  P.  J.,  and  ALI^^N^^^ctHK 
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COOMBES  T.  KNOWLSON.     (No.  1567.) 

(Springfield  Court  of  Appeala.    MissoarL    Feb. 
16, 1916.) 

1.  Courts  €s»96— Rules  of  Decision— Dwj- 

LARATION     OF    GolOION    IiAW— LOOAI,     DKOI- 

SION. 

Where  a  decision  is  to  be  based  on  the  com- 
mon Inw  of  a  sister  state,  in  a  case  in  which 
the  statute  law  of  that  state  is  not  shown,  the 
courts  will  follow  the  local  precedents  in  declar- 
ing the  rules  applicable. 

[Ed.  Note.— For  other  cases,  see  Courts,  C^t. 
Dig.  iS  322,  323 ;   Dec  Dig.  <8=95.] 

2.  Husband  and  Wife  ®=203%— Action  bt 
Wife  in  Own  Nahb— What  Iiaw  Govebns. 

Under  Rev.  St  1909,  |  8304,  abrogating 
the  rule  that  at  common  law  a  married  woman 
could  not  maintain  a  suit  at  law  in  her  own 
name,  a  married  woman  can  maintain  in  this 
state  a  suit  at  law  in  her  own  name  on  a  con- 
tract made  in  a  foreign  state,  though,  owing  to 
the  fact  that  the  statute  law  of  that  state  is 
not  shown,  the  common  law  is  to  apply,  since 
the  forma  of  remedies,  proceedings,  etc.,  are  reg- 
ulated exclusively  by  the  lex  fori. 

WEd.  Note. — For  other  cases,  see  Husband  and 
lie,  Dec.  Dig.  <S=>203%.] 

3.  Tmai,  «=92— Stkikino  Out  Testhiort— 
Objections. 

A  motion  to  exclude  testimony  received,  on 
the  ground  that  the  witness  was  incompetent, 
and  that  no  foundation  had  been  laid,  is  proper- 
ly overruled,  where  the  only  objection  to  the 
testimony  was  made  at  a  time  when  the  witness 
Avas  testifying  to  transactions  as  to  which  he 
was  unquestionably  a  competent  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !S  245,  252;   Dec.  Dig.  «=992.] 

4.  Trial  «=396— Exclusion  or  Btidkrob  — 
Evidence  Aduibsible  in  Pabt. 

A  motion  to  exclude  all  the  testimony  of  a 
husband  relating  to  his  acts  as  agent  for  his 
wife  was  properly  denied,  where  tne  principal 
part  of  his  testimony  was  competent;  as  de- 
fcndnnt,  if  he  desired  a  ruling  upon  the  exact 
point,  should  have  framed  his  motion  to  exclude 
so  as  to  have  specifically  referred  to  the  objec- 
tionable testimony. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  248;    Dec.  Dig.  (®=>96.1 

5.  Intebest  €=»67— Evidence. 

In  a  married  woman's  action  on  a  contract 
entered  into  between  her  husband  and  defendant 
for  the  manufacture  of  lumber  for  the  defend- 
ant and  afterwards  assigned  to  her,  testimony 
of  her  husband  that  some  of  the  lumber  bad 
been  rea^y  for  delivery  a  considerable  time  be- 
fore the  defendant  accepted  it  was  competent 
for  the  purpose  of  reducing  the  amount  of  inter- 
est to  wliich  defendant  might  be  entitled  if  the 
jury  found  an  agreement  to  pay   interest 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §§  165,  156;    Dec.  Dig.  «s»67.] 

6.  Appeal  and  Ebbob  «=9l057  —  Habhless 
Error— Exclusion  of  Evidence. 

In  such  action  the  exclusion  of  defendant's 
tostimon;,-  as  to  whether  be  had  continued  to  re- 
ceive estimates  and  pay  for  the  Ivimber  as  the 
contract  required  could  not  have  injured  him. 
where  it  was  not  denied  that  be  did  not  accept 
the  lumber  and  pay  therefor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4194-4199,  4206;  Dec  Dig. 
<8=»1057.] 

7.  Interest  «=»1— Rioht  to  Recovbb. 

Interest  is  purely  a  statutory  right 
[Ed.    Note.— For    other    cases,    see    Interest, 
Cent  Dig.  {  I;    Dec  Dig.  iS=>l.] 


8.  TRTAT.    4=9214— iNSTBUCnONB—lNlCBEST. 

Where  plaintiff's  instruction  did  not  tell  the 
jury  in  direct  and  positiTe  terms  under  what 
cixcumstances  defendant  would  be  entitled  to 
interest  the  refusal  of  defendants  proper  in- 
struction thereon  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  480;   Dec.  Dig.  «=»214.] 

9.  Interest  iS=»34— Rate— Statute. 

Under  Rev.  St  1909,  |  7179,  interert  in 
excess  of  6  per  cent  is  not  allowable  when  tbs 
agreement  to  pay  is  verbal 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  {g  71-74;  Dec  Dig.  «=»34.] 

10.  Intebest  ®=»36  —  Vebbal  Aqbeemen^- 
Statute Rat^ 

Under  Rev.  St  1909,  f  7179,  providing  that 
creditors  shall  be  allowed  interest  at  6  per  cent 
when  no  other  rate  is  agreed  upon,  for  all  mon- 
ey payable  on  written  contracts  and  for  all  other 
money  due  or  to  become  due  for  the  forbearance 
of  payment  whMe<rf  "an  express  promise  to  pay 
interest"  has  been  made,  one  verbally  agreeing 
to  pay  7  per  cent,  promised  to  pay  interest,  and 
might  be  charged  with  the  statutory  rate  of  6 
per  cent 

[Ed.  Note. — For  other  cases,  see  Interest 
Cent  Dig.  |  76;   Dec.  Dig.  <S==36.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Action  by  Mama  F.  Coombes  aipilnst  A.  R. 
KnowlsoD.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  suggestions. 

Arthur  L.  Oliver,  of  St.  Louis,  and  Everett 
Reeves  and  A.  Sloan  Oliver,  both  of  Oaruth- 
ersville,  for  appellant  R.  L.  Ward  and  O. 
G.  Shepard,  both  of  Camthersville,  for  re- 
spondent 

ROBERTSON,  P.  J.  Plaintiff  prevailed  be- 
low, and  defendant  has  api)ealed.  The  ac- 
tion Is  based  on  a  contract  entered  into  be- 
tween plaintiff's  basband  and  defendant  in 
the  state  of  Illinois,  and  provides  for  tbe 
manafacturing  of  certain  Inmber  In  Pemis- 
cot connty,  this  state,  for  tbe  defendant 
Tbe  contract  was  assigned  for  a  valuable 
consideration  by  plalutlfTs  husband  to  her. 
The  husband  continued  the  business  as  her 
agent,  and  It  was  directly  under  bis  personal 
supervision.  Tbls  action  la  to  recover  the 
amount  claimed  to  be  due  plaintiff  as  as- 
signee of  said  contract  for  lumber  manu- 
factured after  the  assignment 

[1]  The  first  point  urged  here  In  behalf  of 
the  appellant  is  that  the  contract,  having 
been  executed  In  Illinois,  is  one  governed  by 
the  laws  of  tliat  state,  and  that,  since  there 
Is  no  proof  of  tbe  laws  of  Illinois  concerning 
tbe  right  of  a  married  wcHnan  to  contract 
and  prosecute  suits  in  ber  own  name,  we 
must  presume  that  the  common  law  is  yet 
in  force  there.  Assuming  said  premises  of 
defendant  to  be  correct,  we  must.  In  follow- 
ing out  the  one  concerning  tbe  common  law, 
take  tbe  construction  of  tbe  common  law  as 
made  by  tbe  decisions  of  our  own  state  as 
correct  Wade  v.  Boone,  184  Mo.  App.  88, 
98,  168  S.  W.  360,  and  cases  there  cited. 

[2]  The  argument  brought  forth  by  tbe  ap- 
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peUant  to  defeat  the  plaintiff's  action  on  this 
point  Is  based  more  directly  upon  the  idea 
that  Bhe  cannot  maintain  the  suit  in  her 
own  name  than  that  she  cannot  make  a  bind- 
ing contract.  In  considering  contracts  .  at 
common  law  made  by  married  women,  it  la 
necessary  to  keep  in  mind  the  distinction  be- 
tween executed  and  executory  contracts. 
Neef  V.  Redmon,  76  Mo.  195,  197,  and  Walker 
V.  Owen,  79  Mo.  563,  571.  At  common  law, 
in  contemplation  of  courts  of  equity,  the  wife 
may  have  a  separate  existence  independent 
of  her  husband  as  to  choses  in  possession. 
Terry,  Trustee,  t.  Wilson,  63  Mo.  493,  498. 
Again,  It  is  held  In  Coughlin  v.  Ryan,  Admin- 
istrator, 43  Mo.  99,  104,  97  Am.  Dec.  375, 
that: 

"If  the  husband  should  permit  her  to  carry 
on  business  on  her  sole  and  separate  account, 
without  any  such  antenuptial  agreement,  all 
that  she  earns  will  be  deemed  to  be  her  separate 
property  and  disposable  by  her  as  such,  subject 
to  the  claims  of  third  persons  properly  affected 
by  it" 

The  facts  in  this  case  disclose  a  liability 
on  behalf  of  defendant  to  the  plaintiff,  even 
at  common  law,  and,  although  at  common 
law  she  might  not  maintain  a  suit  at  law 
in  her  own  name,  that  rule  has  been  abrogate 
ed  in  this  state  by  our  statute  (section  8304, 
R.  S.  1909),  and  she  can  maintain  «  suit  at 
law  in  her  own  name  in  this  state  irrespeo- 
tlTe  of  common-law  rules. 

"It  is  universally  admitted  and  established 
that  the  forms  of  remedies  and  modes  of  pro- 
ceeding and  the  execution  of  judgments  are  to  be 
regulated  solely  and  exclusively  by  the  laws  of 
the  place  where  the  action  is  instituted,  or 
•  •  •  acoordinjr  to  the  lex  fori."  Ruhe  t. 
Buck,  124  Mo.  178,  184,  27  S.  W,  412,  25  I* 
R.  A.  178,  46  Am.  St  Rep-  439. 

In  that  opinion  the  rule  is  exteusively  dis- 
cussed and  numerous  Instances  given  similar 
to  the  action  in  the  case  at  bar  where  it  was 
held  that  the  action  was  governed  by  the 
laws  of  the  state  where  prosecuted.  Hence 
we  have  this  situation:  That  at  common 
law,  where  the  wife  contracted,  and  after 
there  was  a  performance  on  her  part,  as  In 
the  case  at  bar,  the  other  party  could  not 
escape  liability  l>ecau3e  of  the  ordinary  disa- 
bility with  which  the  common  law  burdened 
a  married  woman.  The  liability  had  been 
Incurred,  and  then  the  only  question  was  as 
to  how  it  might  be  enforced.  Our  laws 
solve  that  problem  and  permit  her  to  sue  as 
a  feme  sole. 

It  is  held  in  Tremain  v.  Dyott,  161  Mo. 
App.  217,  221,  142  S.  W.  760,  that  matters 
connected  with  the  performance  of  a  con- 
tract are  regulated  by  the  laws  of  the  state 
where  performed.  In  Smoot  v.  Judd,  161 
Mo.  673,  684,  61  S.  W.  854,  84  Am.  St  Rep. 
738,  it  is  said  that: 

"The  law  of  the  place  where  the  contract  is 
to  be  performed  is  the  law  of  the  contract" 

That  point  was  said  to  be  not  very  mate- 
rial in  that  case.    The  opinion  In  that  case 
was  overruled   upon  another   point  in   the 
same  case.     184  JIo.  508,  518,  83  S.  W.  481. 
182  S.W.-66 


However,  owing  to  onr  ruling  as  to  the  right 
of  plaintiff  to  maintain  her  suit  at  law  in 
this  state  in  her  own  name,  even  If  the  con- 
tract is  governed  by  the  laws  of  Illinois, 
that  question  is  not  material  In  this  case. 

[3]  Plaintiff's  husband  was  a  witness  in 
her  behalf,  and  testified  not  only  to  matters 
in  which  he  acted  as  agent  for  his  wife,  but 
also  as  to  other  transactions  between '  him 
and  the  defendant  prior  to  the  assignment  of 
the  contract  to  the  plaintiff.  It  is  now  in- 
sisted on  behalf  of  defendant  that  it  was  er- 
ror to  allow  the  testimony  outside  of  the 
agency  transactions  to  be  admitted.  Our  at- 
tention is  called  to  the  pages  of  the  record 
where  it  is  stated  that  defendant's  objection 
upon  this  point  was  overruled.  What  really 
occurred,  as  shown  by  this  part  of  the  rec- 
ord, is  that  plaintiff's  husband,  when  he  be- 
gan his  testimony,  was  asked  if  plaintiff  was 
his  wife  and  was  asked  about  his  signature 
to  the  contract.  An  objection  was  interposed 
Ml  behalf  of  the  defendant  "because  the 
proper  foundation  had  not  been  laid."  The 
court  overruled  the  objection,  and  defendant 
excepted.  The  witness  was  then  asked  if  he 
was  plaintitTs  agent  in  conducting  this  busi- 
ness from  and  after  the  assignment.  He  an- 
swered the  question  In  the  a£Srmative  with- 
out objection.  In  behalf  of  the  defendant 
an  objection  was  made  that  it  called  for  a 
conclusion.  There  was  no  ruling,  or  excep- 
tion. The  court  then  requested  the  witness 
"to  state  in  what  way  the  agency  was  ar- 
ranged." The  witness  proceeded  to  testify 
about  his  management  of  the  business  for 
his  wife,  and  shortly  the  objection  was  made 
In  behalf  of  defendant  to  any  testimony  "on 
the  part  of  the  witness,  because  he  Is  the 
husband  of  the  plalntdff  and  the  proper  fpun- 
dation  had  not  been  laid."  The  objection 
was  overruled,  and  the  defendant  excepted. 
The  witness  then  proceeded  to  the  close  of 
his  testimony  without  any  objection  on  the 
part  of  the  defendsuit  as  to  the  incompetency 
of  the  witness,  narrating  mostly  the  transac- 
tions between  him  and  the  defendant  prior 
to  the  assignment.  At  the  close  of  the  direct 
examination  defendant's  attorney  stated: 

"The  defendant  now  moves  the  exclusion  of 
all  this  witness'  testimony  because  he  is  the 
husband  of  plaintiff  and  the  proper  foundation 
for  his  testimony  had  not  been  laid." 

The  court  overruled  the  motion,  and  the 
defendant  excepted.  The  court  committed 
no  error  in  making  those  various  rulings,  be- 
cause, when  the  first  objections  were  made, 
the  witness  was  referring  to  transactions 
about  which  he  was  unquestionably  a  compe- 
tent witness. 

[4]  The  motion  to  exclude  all  of  the  testi- 
mony of  the  w^ltness  was  properly  denied  be- 
cause the  principal  part  of  it  was  concerning 
facts  about  which  the  plaintiff  could  proper- 
ly testify,  and  it  would  have  therefore  been 
error  to  exclude  all  of  the  testimony.  If  the 
defendant  desired  a  ruling  upon  the  exact 
point  for  which  he  now  contends,  the  motion 
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should  bare  been  so  framed  that  It  would 
hare  specifically  referred  to  the  objectionable 
testimony. 

[S]  Tbe  defendant  complains  that  ttae 
plalntUTa  husband  was  improperly  allowed 
to  testify  about  some  of  the  lumber  having 
been  ready  for  delivery  a  considerable  length 
of  time  before  the  defendant  accepted  It. 
Tbe  error  Into  which  the  defendant  has  fall- 
en In  urging  this  point  is  in  view  of  the  fact 
that  this  testlmcmy  was  offered  for  tbe  pur- 
pose of  reducing  the  amount  of  Interest  to 
which  defendant  would  be  entitled  should 
tbe  Jury  believe  there  was  an  agreement  to 
pay  interest. 

[S]  The  defendant  Insists  that  similar  tes- 
timony offered  by  bbn  was  rejected,  but  the 
question  which  tbe  defendant  claims  he  was 
not  allowed  to  answer  was  one  asked  blm  as 
to  whether  he  had  continued  to  receive  esti- 
mates and  pay  for  lumber  as  the  contract 
required.  The  exclusion  of  the  answer  to 
this  question,  even  if  It  had  been  In  tbe  af- 
firmative, could  not  have  injured  the  defend- 
ant, because  no  one  denied  that  be  did  not 
accept  lumber  and  pay  therefor,  but  the  con- 
troversy was  over  a  discrepancy  on  the  meas- 
urements upon  which  plaintiff  relied  and 
those  contended  for  by  the  defendant  and 
upon  the  question  of  interest. 

The  most  difficult  question  in  this  case  is 
the  one  concerning  tbe  claim  of  tbe  defendant 
for  credits  on  plaintiff's  account  because,  as 
defendant  contends,  he  advanced  to  the 
plaintiff  and  to  her  husband,  while  carrying 
out  tbe  contract,  considerable  sums  of  money, 
for  which  defendant  testified  they  agreed  to 
pay  interest  This  agreement  plaintiff  and 
her  husband  denied. 

[7]  Interest  being  purely  a  creature  of  the 
statute,  a  party  seeking  to  recover  it  must 
there  find  bis  authority. 

Section  71T9,  B.  S.  1909,  provides : 

"Creditors  shall  be  allowed  to  receive  interest 
at  the  rate  of  six  per  cent,  per  annum,  when 
no  other  rate  is  agreed  upon,  for  all  moneys 
after  they  become  due  and  payable,  on  written 
contracts,  and  on  accounts  alter  they  become 
due  and  demand  of  payment  is  made;  for  mon- 
ey recovered  for  the  use  of  another,  and  retain- 
ed without  the  owner's  knowledge  of  the  receipt, 
and  for  all  other  money  due  or  to  become  due 
for  the  forbearance  of  payment  whereof  an  ex- 
press promise  to  pay  interest  has  been  made." 

By  section  7180  the  contract  rate  of  inter- 
est may  go  to  8  per  cent,  per  annum,  if  in 
writing. 

It  is  conceded  that.  If  interest  was  agreed 
to  be  paid  defendant  for  advances,  it  was  not 
in  writing.  In  one  place  the  record  shows 
defendant  testified  tliat  the  plaintiff's  hus- 
band agreed  to  pay  Interest  at  tbe  rate  of  7 
per  cent,  per  annum.  The  account  which 
defendant  offered  In  evidence  shows  some 
charges  of  7,  and  some  of  6,  per  cent  inter- 
est. The  real  controversy  In  this  case  turns 
upon  tbe  question  of  whether  the  defendant 
Is  entitled  to  any  credit  for  interest  and,  if 
so,  whether  that  Issue  was  properly  submit- 
ted to  the  jury,  and  if  any  error  was  commit- 


ted in  refusing  instructions  requested  by  de- 
fendant upon  this  point 

Tbe  defendant's  answo:  admits  the  con- 
tract sued  on,  proceeds  with  a  general  denial 
of  all  other  allegations,  and  specifically  de- 
nies that  he  owes  anything  thereon.  There 
was  no  objection  by  plaintiff  to  testimony, 
and  the  plaintiff  by  an  instruction  recognized 
the  question  of  Interest  as  one  properly  in 
the  case,  and  we  shall  now  so  treat  it  with- 
out further  discussion,  and  proceed  to  a  con- 
sideration of  the  Instructions  given  and  re- 
fused upon  this  phase  of  the  case. 

At  tbe  request  of  plalntlfl  tbe  court  in- 
structed tbe  jury  as  follows,  this  being  the 
only  one  given  on  this  question : 

"(2)  The  court  instructs  the  jury  that  un- 
der the  law  a  creditor  cannot  charge  more  than 
6  per  cent  interest  for  money  loaned,  except  it 
be  in  writing  specifying  the  amount  of  interest 
in  excess  of  6  per  cent,  and  that  on  open  ac- 
counts or  money  due,  and  where  there  is  no 
agreement  to  charge  any  interest,  then  no  in- 
terest can  be  chained  until  there  is  a  demand 
for  payment  of  said  account  or  loan,  and  then 
only  6  per  cent  can  be  collected.  So,  if  you  find 
and  believe  there  was  no  agreement  by  Voorhees 
Goombes  to  pay  interest  on  his  account  with 
defendant  or  for  money  advanced,  and  that  no 
demand  was  made  for  same,  then  you  will  not 
allow  to  defendant  any  interest  on  such  account 
or  loan." 

Tbe  defendant  requested,  and  the  court  re- 
fused, the  following  instructions: 

"(3)  The  court  instructs  you  that,  if  you  be- 
lieve and  find  from  the  evidence  that  defendant 
from  time  to  time,  subsequent  to  the  execution 
of  the  contract  sued  on  by  plaintiS,  advanced 
to  one  Voorhees  Coombes,  prior  to  his  assign- 
ing his  rights  in  this  cause  of  action  to  plaintiff. 
Mama  Coombes,  certain  money  with  which  to 
operate  and  carry  on  his  milling  business  in 
Pemiscot  county.  Mo.,  or  for  any  other  purpose, 
upon  the  request  of  said  Voorhees  Coombes,  and 
upon  his  agreement  to  pay  interest  thereon,  and 
that  said  amounts  were  advanced  or  loaned  to 
said  Voorhees  Coombes  over  and  above  the 
amount  of  advances  due  him  under  his  lumber 
contract  with  defendant  then  defendant  has 
the  right'  to  charge  said  voorhees  Coombes'  ac- 
count with  such  interest  on  said  money  until 
the  same  was  repaid  to  defendant" 

"(6)  The  court  further  instructs  you  that, 
if  you  believe  and  find  that  defendant,  from 
time  to  time,  subsequent  to  the  execution  of  the 
contract  sued  on  by  plaintiff,  advanced  to  one 
Voorhees  Coombes,  prior  to  his  assigning  hia 
rights  in  this  cause  of  action  to  plaintiff,  Mama 
Coombes,  certain  money  upon  the  request  of 
said  Voorhees  Coombes,  and  upon  his  agreement 
to  pay  interest  thereon,  and  that  said  amounts 
were  advanced  or  loaned  to  said  Voorhees 
Coombes  upon  his  promise  to  repay  the  same, 
with  interest,  then  defendant  had  tbe  right  to 
charge  said  Voorhees  Coombes'  account  with 
iuterest  thereon  at  the  rate  of  6  per  cent  per 
annum." 

[1]  It  wlU  be  noticed  that  plaintiff's  In- 
struction does  not  tell  the  jury  in  direct  and 
positive  terms  under  what  drcumstauces 
tbe  defendant  should  be  entitled  to  have 
credit  for  interest  and,  if  tbe  court  refused 
a  proper  instruction  on  this  point  requested 
by  defendant  then  error  was  committed. 
Stephens  v.  City  of  Eldorado  Springs,  185 
Mo.  App.  464,  471,  171  S.  W.  657. 

[1]  It  will  be  observed  that  instructloa 
numbered  3  requested  by  defendant  Is  so 
Digitized  by 
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framed  as  to  allow  tbe  Jur;  to  compute  Inter- 
est at  tbe  rate  of  7  per  cent.  i>er  annum  if 
tbey  found  plaintiff,  or  her  husband,  verbal- 
ly agreed  to  pay  that  amount,  but  the  sec- 
tion of  the  statute  which  we  have  quoted 
does  not  allow  the  rate,  when  the  agreement 
to  pay  It  Is  verbal,  to  exceed  6  per  cent. ;  so 
clearly  the  court  did  not  err  In  refusing  this 
Instruction. 

[10]  Instruction  numbered  6  requested  by 
defendant  is  equivalent  to  telling  the  Jury 
that,  If  they  believe  that  plaintiff's  husband 
verbally  agreed  to  pay  7  per  cent.,  yet  he 
could  be  charged  with  6,  because  this  allow- 
ed the  jury  to  base  a  verdict  on  any  agree- 
ment to  pay  Interest,  and  defendant  testified 
that  plaintiff's  husband  agreed  to  pay  7; 
hence.  If  the  Jury  believed  that  testimony, 
then  they  would  have  charged  plaintiff  with 
6  I>er  cent,  the  amount  authorized  by  tbe 
above-quoted  section  of  the  statute. 

Before  Interest  at  6  per  cent,  per  annum 
can  be  recovered  In  a  case  of  this  kind  the 
fact  must  be  found  that  "an  express  promise 
to  pay  Interest  has  been  made."  This  sec- 
tion of  the  statute  does  not  require  that 
there  must  be  an  agreement  to  pay  a  fixed 
and  certain  amount  of  interest  not  exceeding 
6  per  cent.,  but  that  there  must  be  "an  ex- 
press promise  to  pay  interest"  It  has  been 
held  that  where  there  has  been  a  promise 
to  pay  interest  but  no  amount  agreed  upon, 
then  this  section  of  our  statute  fixes  the  rate. 
Hard  V.  Foster,  »8  Mo.  297,  3U,  U  S.  W. 
760.  Even  where  there  is  a  written  agree- 
ment to  pay  interest  at  a  higher  rate  than  8 
per  cent  per  anniun,  it  Is  recognized  that 
the  creditor  can  collect  the  legal  rate.  Long 
V.  Abstract  &  Loan  Co.,  252  Mo.  158,  166,  158 
S.  W.  805  et  seq.  Said  section  7179  fixes 
the  rate  at  6  per  cent  where  there  is  an 
express  promise  to  pay  interest  and,  follow- 
ing the  same  reasoning  as  that  upon  which 
the  said  decisions  of  the  Supreme  Court  are 
based,  we  must  hold  that  even  if  plaintiffs 
husband  agreed  to  pay  7  per  cent,  yet  he 
promised  to  pay  Interest  and  this  meets  the 
requirements  of  that  section,  and  it  fixes 
tbe  rate  tor  which  he  can  be  charged  at 
6  per  cent  per  annum.  Besides,  sections 
7179,  7180,  and  7181  are  all  bound  together 
by  section  7182,  and  governed  by  tbe  same 
rules,  so  that  the  holding  of  the  Supreme 
Court  in  tbe  Long  Case,  supra,  is  binding  on 
us. 

In  the  opinion  In  tbe  case  of  Balz  t.  Nel- 
son, 171  Mo.  682,  690,  72  S.  W.  527.  doubt  is 
expressed  as  to  the  construction  we  now 
place  on  section  7179,  but  we  think  the  Long 
Case  removes  that  doubt  and  makes  law 
which  we  must  recognize.  The  case  of  Fll- 
ley  V.  McHenry,  71  Mo.  417,  418,  has  come 
to  our  attention,  but  in  that  case  the  de- 
fendant had  assumed  an  Indebtedness  which 
"bore  6  per  cent  interest  and  tbe  agreement 
to  pay  tbe  debt  was  an  assumption  of  the 


agreement  of  the  original  debtor  In  all  its 
terms."  The  defendant  there  agreed  with 
the  plaintiff  to  pay  Interest  at  tbe  rate  of  8 
per  cent,  per  annum,  but  as  that  contract 
was  not  in  writing,  it  was  held  that  the  con- 
tract to  pay  6  could  be  enforced. 

Being  of  the  opinion  that  defendant's  re- 
fused instruction  numbered  6  properly  de- 
clared the  law,  and  as  there  was  no  other 
one  presenting  this  phase  of  defendant's  mast 
important  defense,  we  must  hold  that  it  was 
such  prejudicial  error  as  requires  us  to  re- 
verse the  judgment  and  remand  the  cause. 
Plaintiff  criticizes  this  instruction  because  It 
is  said  it  does  not  fix  the  time  from  which 
interest  shall  be  computed,  but  no  one  could 
conclude  that  this  authorized  interest  to  be 
computed  until  money  had  actually  been  ad- 
vanced and  an  agreement  made  to  pay  inter- 
est thereon.  Defendant  can  readily  remove 
all  objections  urged  by  plaintiff  against  this 
instruction  In  the  event  of  another  trial. 

The  Judgment  is  reversed  and  tbe  cause 
remanded,  suggesting  for  the  consideration 
of  the  trial  court  and  the  litigants,  as  did 
the  Supreme  Court  In  Sldway  v.  Missouri 
Land  &  Uve  Stock  Co.,  187  Mo.  649,  677,  86 
S.  W.  150,  the  propriety  of  the  appointment 
of  a  referee  in  this  case. 

FABRINGTON  and  STURGIS,  JJ.,  con- 
cur. 


CRAWFORD  et  aL  v.  NORTH  AMERICAN 
UNION.     (No.  1670.) 

(Springfield  C!ourt  of  Appeals.    Missouri.    Jan. 

8,  1916.    On  Motion  for  Rehearhig, 

Feb.  15,  1916.) 

L  INSUBANCK  «s>750— Fbatebnai,  Insttranck 

—Payment  of  Duxb. 

A  proviBion  in  tbe  by-laws  of  a  fraternal  in- 
surer collecting  from  month  to  month  from  its 
members  only  sufficient  funds  to  pay  its  average 
loss  and  carry  the  insurance  for  such  member 
for  that  month,  for  forfeiture  in  case  of  nonpay- 
ment on  or  before  a  fixed  day,  is  valid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1896,  1896,  1903;  Dec.  Dig.  <8=> 
750.] 

2.  iNSUKAItOB   «S975&— FkATXBNAI.  InSUBANCK 

— AssEsaMBMTS— Paticbnt— Waivkb. 

Where  a  fraternal  insurer  by  its  course  of 
dealing  led  a  member  to  believe  that  it  would 
not  insist  on  payment  of  assessments  within 
tbe  stipulated  month,  but  would  grant  further 
time,  it  could  not,  without  notice  of  intention  to 
requre  strict'  compliance,  enforce  the  provision 
for  forfeiture  in  case  of  nonpayment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1917, 1918 ;   Dec.  Dig.  «=»756.] 

3.  Imsubance  ^=>756 — Fbatebnai,  Insubance 
—Payment  or  Absessmentb— Waives. 

That  a  fraternal  insurer  accepted  checks  in 
payment  of  assessments  mailed  on  the  last  day 
of  the  month  in  which  they  could  be  paid  does 
not  show  a  waiver  of  the  provision  requiring 
payment  within  the  month  under  penalty  of  for- 
feiture, but  merely  of  the  right  to  demand  pay- 
ment in  cash. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1907-1916;   Dec.  Dig.  «=>765.] 
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4.  Insttrawcb  4=9755— Fkatebnai.  Insttiiancb 

— ASSEBBMKNTB— PaTKKKTB. 

Where  the  by-laws  allowed  a  member  of  a 
fraternal  insurer  a  full  month  to  pay  assess- 
ments, the  fact  that  it  received  payments  from 
a  member  deposited  in  the  post  office  of  the 
place  of  her  residence  on  the  last  day  of  the 
month  does  not  show  a  waiver  of  the  provisions 
requiring  payment  during  the  month  under  pen- 
alty of  lorfoiture;  for,  there  being  no  collector 
at  the  member's  residence,  the  insurer  merely 
allowed  her  the  privilege  of  paying  on  the  last 
day  of  the  month,  making  the  mails  its  agent. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1907-1916 ;   Dec  Dig.  «=>755.] 

5.  I.NSUBANCE  4=»755— Fbatebnal  Inburaroe 
—Assessments— Watveb. 

Where  a  certificate  issued  by  a  fraternal 
insurer  provided  for  reinstatement  after  for- 
feiture for  nonpayment  of  assessment,  upon  fur- 
nishing health  certificate,  reinstatement  of  a 
member  on  those  conditions  was  not  a  waiver 
of  the  right  to  Insist  on  forfeiture  for  nonpay- 
ment  of   future   assessments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  1907-1916;    Dec  Dig.  «=»756.] 

6.  Insubancb  <8=»7B{^— Fbatebnai,  Insurance 
— By-Laws. 

Where  defendant  took  over  the  boainesa  of 
another  fraternal  insurer  and  notified  members 
of  the  old  association  of  its  by-laws  requiring 
payment  of  assessments  within  the  month  under 
penalty  of  forfeiture,  and  beueficiariea  relied 
on  the  by-laws  of  defendant,  a  waiver  of  prompt 
payment  made  by  the  old  company  is  unavailing 
in  an  action  against  the  defendant 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1907-1916;   Dec  Dig.  «=>755.] 

7.  Insurance  4=3755— Fbatebnal  Insurance 
-Payment  of  Assessments — Waiver. 

Where  through  misunderstanding,  monthly 
assessments  were  not  paid  within  time,  and  the 
insurer  was  so  notified,  a  waiver  of  the  by-law 
requiring  payments  to  be  made  during  the  month 
under  penalty  of  forfeiture  is  unavailing. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1907-1916;    Dec  Dig.  <8=>755.] 

Bobertaon,  P.  J.,  dissenting. 

On  Motion  for  Rehearing. 

8.  Appeal  and  Ekbor  i8=>1175— DsTBBiaiiA- 
TioN— Judgment. 

Where  plaintiffs  took  an  involuntary  non- 
suit upon  the  court  giving  a  peremptory  in- 
struction for  defendant,  and  defendant  appealed 
from  a  motion  granting  plaintiffs  a  new  trial, 
defendant,  though  successful  on  appeal,  is  not 
entitled  to  have  final  judgment  rendered  in  its 
favor,  but  merely  to  have  the  order  setting  aside 
the  nonsuit  reversed;  for  plaintiffs,  by  taking 
nonsuit,  might  begin  a  new  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4573-4587;  Dec  Dig.  «=» 

Appeal  from  Circuit  Court,  Oreene  Coun- 
ty ;   Guy  D.  Klrby,  Judge. 

Action  by  David  W.  Crawford  and  others 
against  the  North  American  Union,  a  corpora- 
tion. From  an  order  setting  aside  a  non- 
suit and  granting  plaintiffs  new  trial,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

Barbour  &  McDavld,  of  Springfield,  for 
appellant.  Hamlin  &  Hamlin,  of  Springfield, 
for  respondents. 


STURGIS,  X  This  suit  is  on  a  benefit  cer- 
tificate for  $2,000  in  a  fraternal  life  in- 
surance society  on  the  life  of  Mary  J.  Craw- 
ford. The  certificate  makes  the  appllcatloa 
and  by-laws  a  part  of  the  contract,  which 
provide  for  the  payment  of  monthly  dues  of 
$3.78,  to  become  due  on  the  1st  of  each 
month,  but  allows  payments  to  be  made  at 
any  time  during  such  month.  The  payments 
are  to  be  made  monthly  without  notice, 
and  it  is  made  the  duty  of  each  member  to 
pay  the  secretary  of  the  local  council  or 
send  same  to  the  secretary  of  the  society  at 
its  home  office  in  Mcmmouth,  111.,  during 
each  month  the  amount  due  for  that  month. 
It  is  stipulated  that  a  failure  to  so  make 
monthly  payments  ipso  facto  suspends  the 
nonpaying  member  without  any  action  of  the 
defendant  or  any  of  its  officers. 

The  insured  died  Mardi  10,  1914,  and  it  is 
conceded  that  the  dues  for  the  preceding 
month  of  February  were  not  paid  prior  to 
the  mailing  of  a  check  therefor  by  a  son  of 
deceased  on  March  9,  1914.  On  account  of 
the  insured  not  living  where  there  was  a 
local  council  and  collector  of  the  order,  she 
had  for  several  years  paid  her  dues  by  mail- 
ing checks  to  defendant's  general  secretary. 
The  envelope  in  which  this  last  check  was  for- 
warded showed  by  the  postmark  of  the  mail- 
ing office,  Springfield,  Mo.,  the  mailing  date 
of  March  11,  1914,  at  11:30  a.  m.,  but  the 
witness  testified  that  he  placed  it  in  the  mall 
box  about  noon  on  March  9th.  The  insured 
took  sick  on  the  night  of  Mardi  9th,  and 
died  about  1  o'clock  on  March  10th.  We  will 
therefore  concede  that  the  question  of  wheth- 
er the  check  was  mailed  before  or  after  the 
insured's  death  was  a  Jury  question. 

The  plaintiffs  claim  that  the  defendant,  by 
a  course  of  dealing  with  the  insured  with 
reference  to  the  {layment  of  her  dues,  had 
waived  the  strict  compliance  with  the  time  of 
payment,  and  led  the  insured  to  believe  that 
her  dues  would  be  accepted  if  paid  as 
late  as  the  9th  of  the  following  month.  This 
is  the  impontant  question  in  the-  case.  It 
should  be  said,  however,  that  defendant  re- 
ceived this  check  on  the  12th  or  13th  of 
March,  and,  without  any  knowledge  of  the 
insured's  sickness  or  death,  at  once  returned 
the  same  as  being  paid  too  late,  with  notice 
that  same  would  not  be  accepted  without 
a  certificate  of  the  insured's  good  health  as 
provided  by  the  by-laws. 

[i]  Plaintiffs  concede  that,  as  defendant  Is 
a  fraternal  society  having  no  or  only  a  small 
reserve  and  collecting  from  month  to  month 
from  its  members  only  sufficient  funds  to  pay 
its  average  losses  and  to  carry  the  insurance 
of  such  member  for  that  month  only,  the  col- 
lection of  monthly  dues  within  the  stipulat- 
ed time  Is  vital,  and  that  a  provision  for  for- 
feiture in  case  of  nonpayment  on  or  before 
a  fixed  day  is  valid  and  binding.  All  the 
authorities  so  hold,  and  we  need  only  cite  the 
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opinion  of  this  court  In  Bnrchard  v.  Western 
Commercial  Travelers'  Association,  139  Mo. 
App.  606,  622,  123  S.  W.  978,  and  the  author^ 
Itles  there  collected,  and  Thompson  t.  Life 
Ins.  Co.,  104  U.  8.  252,  26  L.  Bid.  765.  We 
should  note,  however,  that  defendant  granted 
all  Its  members  a  whole  month  within  which 
to  pay  each  monthly  dnea. 

[2]  The  defendant,  on  the  other  hand,  con- 
cedes that,  If  the'  defendant,  by  Its  course  of 
dealing  with  the  insured,  led  her  to  believe 
that  It  would  not  insist  on  her  paying  same 
witbin  the  stipulated  month,  but  would  grant 
stUl  further  time,  then  It  could  not  with- 
out notice  to  her  of  intention  to  require 
strict  compliance  forfeit  for  such  delay  in 
making  payment.  Snch  waiver  may  arise 
from  repeatedly  receiving  overdue  premiums 
without  objection.  There  is  abundance  of 
authority  for  this  also,  but  we  dte  only  Mc- 
Mahon  v.  Maccabees,  151  Mo.  522,  537,  52  S. 
W.  384 ;  James  v.'  Ufft  Aas'n,  148  Mo.  1,  12, 
48  S.  W.  978,  and  the  authorities  there  cited. 

The  trial  court  held  plaintiffs'  evidence  as 
to  waiver  insufficient,  and  directed  a  verdict 
for  defendant;  it  having  introduced  no  evi- 
dence. Later  the  court  granted  a  motion  for 
new  trial,  and  defendant  has  appealed. 

[8]  We  have  carefully  read  the  evidence, 
and  are  constrained  to  hold  that  the  trial 
court  was  correct  in  Its  first  ruling  that 
there  Is  no  evidence  In  the  case  justifying  a 
finding  that  defendant  waived  the  sending 
of  a  dieck  for  the  monthly  dues  at  a  date 
later  than  the  end  of  the  month  for  which 
the  same  was  sent  It  is  true  that  several 
times  defendant  accepted  payment  by  check 
mailed  to  it  as  late  as  the  last  day  of  the 
month,  though  such  check  was  not  in  and  of 
Itself  payment  (Carrol  Bank  v.  Bank,  68  Mo. 
App.  17,  26,  and  Barton  Bros.  ▼.  Hunter,  69 
Mo.  App.  610,  618),  and  It  is  shown  that 
such  check  could  not,  by  the  usual  course  of 
mail,  have  been  recdved  by  defendant  till 
after  the  end  of  such  month.  This,  however, 
proves  no  more  than  that  defendant,  while 
entitled  to  demand  payment  In  cash,  had  by 
its  course  of  dealing  waived  such  right  by 
leading  the  insured  to  believe  that  it  would 
accept  a  check  in  lieu  of  cash,  provided,  of 
course,  the  check  was  later  paid  in  regular 
course,  and  in  so  doing  the  date  of  payment 
would  be  taken  as  the  date  of  mailing  the 
cfae(^  Snch  would  be  a  waiver  as  to  the 
manner  of  medium  of  payment,  rather  than 
the  time. 

[4]  As  to  actually  receiving  the  check  after 
the  stipulated  time,  though  deposited  in  the 
mall  within  the  time,  the  evidence  shows  that 
defendant's  method  of  business  contemplated 
that  the  monthly  dues  be  paid  to  local  col- 
lectors, and  that  the  members  have  the  entire 
month  in  which  to  make  payment  Where 
a  member,  as  in  this  case,  had  removed  to 
a  locality  where  there  was  no  local  collector, 
such  member  might  well  contend  and  defend- 
ant concede  that  the  post  office  be  the  local 


collector,  and  that  such  member  be  given  the 
whole  month  within  which  to  deposit  the 
payment  in  the  post  office.  Indeed,  it  has 
been  held  by  courts  of  high  authority,  and 
we  would  so  hold  if  necessary  to  a  decision  of 
the  case,  that: 

"Where  an  insurance  company  authorized  pay- 
ment of  premiums  by  mail,  the  payment  is  made 
when  the  letter  containine  the  remittance  is  de- 
posited in  the  post  office.'  Primeau  v.  National 
Life  Ass'n,  77  Hun,  418,  28  N.  Y.  Supp.  704, 
affirmed  in  144  N.  T.  7lS,  39  N.  E.  858. 

In  McCluskey  v.  National  Ufe  Ass'n,  77 
Hun,  656,  28  N.  Y.  Supp.  931,  the  court  held 
that,  where  payment  could  be  made  to  a 
local  agent  within  a  stipiilated  time,  then 
by  directing  or  permitting  such  payment  to 
be  made  by  mall  the  post  office  authorities 
became  the  agents  of  tibie  Insurer  to  receive 
such  payment,  and  that  depositing  the  same 
in  thie  mail  within  the  stipulated  time  was 
sufficient,  though  not  received  by  the  In- 
surer until  some  days  later.  We  have 
therefore  no  hesitancy  in  holding  that  de- 
fendant, by  its  course  of  conduct  in  this  re- 
spect, waived  no  more  than  that  the  in- 
sured would  have  a  right,  if  such  right  waa 
not  given  her  by  law,  to  pay  the  premium 
by  depositing  a  check  In  the  mall  within  the 
stipulated  time.  Here  that  was  not  done 
until  nine  days  after  BMcb.  time  had  expired. 

Plaintiffs  are  placed  in  the  position  of 
being  compelled  to  admit  that  depositing 
the  check  in  the  post  office  Is  payment  as  of 
that  date  or  else  the  February  dues  wtee 
not  paid  until  the  check  was  received  on 
March  12th  or  13th,  and  the  insured  was 
then  dead.  While  defendant  might,  by  a 
course  of  dealing  in  receiving  past-due  pay- 
ments from  a  living  insured  person,  waive 
prompt  payment  of  such  dues,  it  would  be 
a  long  caU  on  the  doctrine  of  waiver  to  per- 
mit past-due  premiums  to  be  paid  as  a  mat- 
ter of  right  after  the  insured's  death. 
Schmidt  V.  Modem  Woodmen,  84  Wis.  101, 
M  N.  W.  264 :  Conway  v.  Insurance  Co.,  140 
N.  T.  79,  36  N.  E.  420;  Thompson  v.  Insur- 
ance Co.,  104  D.  S.  252,  26  L.  Ed.  765.  Plain- 
tiffs do  not  claim  a  right  to  pay  past-due 
premiums  after  the  insured's  death. 

[5]  In  one  or  two  Instances  the  Insured  be- 
came delinquent,  and  was  thereafter  permit- 
ted to  pay  back  dues  and  be  reinstated  on 
furnishing  a  health  certificate.  The  by-laws 
gave  the  insured  this  right  and  such  rein- 
statement on  payment  of  back  dues  and  fur- 
nishing a  health  certificate  was  not  a  waiv- 
er of  any  provlalon  of  ihe  contract,  but  u 
compliance  therewith.  Such  actions  do  not 
tend  to  show  any  waiver.  Smith  v  Wood- 
men of  the  World,  179  ilo.  119,  135,  77  S. 
W.  862;  Richards  v.  Insurance  Co.,  68  Mo. 
App.  585,  590;  French  v.  Hartford  Ufe  & 
Annuity  Ins.  Co.,  169  Mass.  610,  48  N.  E. 
268;  Parker  v.  Knights  Templar,  70  Neb. 
268,  97  N.  W.  281.  One  payment  of  dues  is 
shown  to  have  been  attempted  to  be  made 
by  sending  a  check  on  which  p^^ent  wi 
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refused  for  want  of  funds  In  the  bank  on 
which  it  was  drawn,  and  that  thereafter, 
and  after  the  time  for  such  payment  bad 
elapsed,  the  defendant  requested  that  an- 
other check  be  sent.  This  was  not  done 
for  some  time,  but,  when  this  and  latet 
months'  dues  were  paid,  a  health  certificate 
was  furnished,  so  that  the  insured's  rein- 
statement on  these  conditions  was  a  right 
vouchsafed  to  her  by  the  contract,  and  not 
a  waiver  of  any  right  by  the  defendant. 

[8]  We  think  it  not  very  material  and 
have  not  mentioned  ttiat  the  benefit  certifi- 
cate in  suit  was  issued  by  a  fraternal  so- 
ciety other  than  defendant,  and  that  de- 
fendant took  over  its  business  and  continued 
to  carry  its  risk  under  a  contract  to  that 
effect  made  about  a  year  prior  to  the  de- 
fault in  question.  Where  we  have  used  the 
word  "defendant"  we  have  included  its  pred- 
ecessor. The  evidence  shows  that  the  most 
serious  ground  for  establishing  a  waiver 
arose  from  acts  of  the  first  company  in  ac- 
cepting payment  by  checks  mailed  the  last 
day  of  the  month,  etc.  Defendant  insists 
that  It  is  not  responsible  for  nor  bound  by 
any  act  of  waiver  by  its  predecessor;  that 
by  the  terms  of  the,  agreement  by  which  it 
took  over  tills  business  the  assured  was 
l)Ound,  on  accepting  the  transfer,  to  make 
payment  of  dues,  though  the  same  in  amount 
as  before,  in  accordance  with  defendant's 
rules  and  regulations,  regardless  of  what 
might  have  been  permitted  by  the  old  com- 
pany. The  defendant's  by-laws  strictly  re- 
quire payment  to  be  made  during  the  month. 
Notice  to  this  effect  was  frequently  sent  to 
this  insured.  The  by-laws  of  the  old  com- 
pany required  payment  to  be  made  on  or 
before  the  lit  day  of  the  next  month.  The 
plaintiffs,  by  insisting  that  the  by-laws  of 
defendant  govern  in  order  to  show  a  waiver 
by  accepting  overdue  premiums  mailed  on 
the  last  day  of  the  month,  makes  the  defend- 
ant independent  of  the  old  company  in  en- 
forcing its  by-laws,  and,  when  the  Insured 
accepted  insurance  In  the  defendant  com- 
pany, to  be  governed  by  its  by-laws,  she 
must  be  held  to  an  ot>edlence  to  such  by-laws 
until  defendant  indicated  an  intention  to 
waive  the  same. 

[7]  It  may  also  be  well  said  that  the  in- 
sured, or  her  son,  in  omitting  to  make  pay- 
ment in  February,  did  not  rely  on  any  sup- 
posed right  to  make  payment  later  Induced 
by  past  conduct  of  defendant  or  its  pred- 
ecessor. In  transmitting  the  check  on  March 
9th  the  son  wrote: 

"Please  find  check  inclosed  for  $3.78  to  pay 
Mary  J,  Crawford's  premium  for  March  (mean- 
ing February).  There  wns  a  misunderstanding. 
I  thought  my  mother  had  paid  this." 

If  the  defendant  had  Induced  the  insured 
to  believe  that  dues  for  February  could  be 
paid  in  March  as  well  as  February,  why 
mention  a  misunderstanding  as  to  same  be- 
ing paid  in  proper  time?    Waiver  in  a  case 


of  this  kind  contains  the  element  of  estop- 
pel, and  estoppel  is  based  on  inducing  a  par- 
ty to  act  to  his  injury  different  than  he 
would  have  done  otherwise.  The  premium 
was  not  paid  during  February  because  of 
a  misunderstanding,  not  because  of  a  belief 
that  same  could  be  paid  during  March. 

In  any  view  of  the  case  plaintiffs  are  not 
entitled  to  recover  under  the  facts  disclosed 
by  their  own  evidence,  and  the  case  is  re- 
versed and  remanded,  with  directions  to 
set  aside  the  order  granting  a  new  trial,  and 
to  enter  Judgment  for  defendant  in  accord- 
ance with  the  verdict 

FARRINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  dissents. 

On  Motion  for  Rehearing. 

STURGIS,  J.  [I]  Our  attrition  is  called 
by  the  motion  for  rehearing  to  the  fact  that 
no  verdict  was  rendered  in  the  trial  court, 
for  the  reason  that,  when  the  court  gave 
tor  defendant  the  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  and  dlrecttng 
the  Jury  to  find  for  defendant,  the  plaintiffs 
at  once,  as  was  their  right,  took  an  involun- 
tary nonsuit,  and  only  a  Judgment  of  non- 
suit was  entered.  The  plaintiffs  then  moved 
to  set  aside  the  involuntary  nonsuit  and  to 
grant  them  a  new  trial,  which  motion  the 
court  sustained.  BVom  this  order  ttae  de- 
fendant appealed,  as  It  had  the  right  to  do. 
State  ex  rel.  v.  Railroad,  149  Mo.  104,  109, 
60  S.  W.  278.  "nie  only  point  presented  by 
such  appeal  la  the  correctness  of  the  couit'a 
ruling  in  sustaining  the  demurrer  to  plain- 
tiffs' evidence.  This  point  we  have  resolved 
in  defendant's  favor,  but  such  ruling  does- 
not  entitle  defendant  to  a  final  Judgment  in 
its  favor.  The  plaintiffs  had  a  right  to  take 
a  nonsuit,  as  they  did,  at  any  time  prior  t» 
a  final  submission  and  verdict  for  the  very 
purpose  of  preventing  a  final  Judgment: 
against  them.  < 

"The  effect  of  the  Judgment  •  •  •  is  not 
the  same  in  both  cases  [to  wit,  on  a  nonsuit  and 
on  a  verdict] ;  the  cause  of  action  being  extin- 
guished in  the  Judgment  on  a  verdict,  but  sur- 
viving the  judgment  on  the  nonsuit."  State  ex 
rel.  V.  Railroad,  supra. 

In  the  case  of  CSobn  v.  Railroad,  182  Mo. 
677,  81  S.  W.  846,  relied  on  by  plaintlSs  fw 
an  affirmance  of  the  Judgment,  the  nonsuit 
was  not  based  solely  on  the  giving  a  demni^ 
rer  to  the  evidence,  but  also  on  the  g^nnd 
that  the  court  had  refused  to  allow  plaintiff 
to  amend  the  petition,  and,  as  the  nonsuit 
was  properly  set  aside  on  this  latter  ground, 
the  court  held  that  it  would  not  consider  the 
question  of  the  demurrer  to  the  evidence. 

Here,  however,  the  setting  aside  of  the 
nonsuit  involved  only  the  correctness  of  tbe 
court's  ruling  in  giving  the  demurrer,  and. 
having  held  that  the  demurrer  was  properly 
given,  we  shall  do  here  what  was  done  in 
the  case  of  CkMitney  v.  Railroad,  151  Mo.  35, 
51  S.  W.  1086,  reverse  tbe  on|er  of  the  trial 
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court  setting  aside  the  nonsuit,  and  remand 
tbe  case,  with  directions  to  OTermle  such 
motion. 
It  Is  so  ordered. 

FABRINOrrON,  3.,  concnn.  ROBEIRT- 
SON,  P.  J.,  having  heretofore  dissented,  ex- 
presses no  opinion. 


KINO  T.  KINO  «t  al.    (No.  1616.) 

(Springfield  Oonrt  of  Appeals.    Missouri.    Feb. 

16,  191&) 

1.  MOBTOAGKS  «=»249  —  RBLKASK  ATTEB  AS- 
SIOIHaNT. 

Where  a  mortgagee  held  certain  notes  of 
his  son  secured  by  a  deed  of  trust,  and  assigned 
them  to  his  daughter  in  consideration  of  care, 
a  subsequent  deed  of  release  by  the  mortgagee 
was  ineffectual  as  to  the  assignee  of  the  notes, 
and  the  assignee  would  l>e  entitled  to  have  tbe 
deed  of  trust  foreclosed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  667-677;    Dec.  Dig.  <g=>249T 

2.  Afpeai.  and  Erbok  €=»1033  —  Harmless 

EBROB— JUDOMENT   FOB    LeSS    THAN    APPEL- 
USE  IS  BNTrrLED  TO. 

Where  the  facts  clearly  entitled  one  appel- 
lee to  a  decree  declaring  her  to  be  the  owner  of 
certain  notes,  the  appellant  cannot  complain  of 
a  decree  giving  her  a  lien  on  the  notes,  even 
though  the  remedy  is  not  within  her  pleadings, 
either  as  an  averment  or  as  a  necessary  implica- 
tion, and  is  a  remedy  that  is  not  contained  in 
her  prayer,  as  the  error  is  not  prejudicial  to 
him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  4052-1062;  Dec.  Dig.  «=» 
1033.] 

3.  Apfbal  and  Bbbob  <e=9692  —  Rules  or 
Court— Abbtbact  of  Evidence. 

Where  the  appellant  did  not  comply  with 
Rule  15  (169  S.  W.  xxi),  which  requires  that 
appellants  bring  on  appeal  an  abstract  of  the 
evidence  in  narrative  form,  the  judgment  of  the 
court  below  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2618-2620,  8126;  Dec 
Dig.  «=»692.] 

Appeal  from  Circuit  Court,  Dallas  Clounty ; 
G.  B.  Skinker,  Jndge. 

Suit  by  Jonathan  King,  Jr.,  against  Jona- 
than King,  Sr.,  and  another.  From  a  judg- 
ment for  tbe  defendants,  plaintiff  appeals. 
Aitlrmed. 

John  S.  Haymea  and  O.  H.  Scott,  both  of 
Buffalo,  tor  appellant  John  W.  Miller  and 
W.  C.  Hawkins,  both  of  Buffalo,  for  respond- 
ents. 

FARRINGTON,  J.  This  Is  a  blU  In  equity 
brought  by  the  plaintiff  to  restrain  a  sale  by 
the  sheriff  of  Dallas  county  acting  as  trustee 
under  a  deed  of  trust  who  had  advertised  tbe 
lands  of  plaintiff  to  sell  under  said  deed  of 
tmst,  and  further  asking  that  a  deed  of  re- 
lease made  by  defendant  Jonathan  King,  8r., 
be  given  effect,  and  that  tbe  court  satisfy 
and  release  and  remove  said  deed  of  trust  as 
a  cloud  on  plaintiff's  title.  Tbe  petition  also 
avers  that  In  December,  1908,  plaintiff  exe- 
cuted nine  promissory  notes  for  flOO  each 


payable  to  the  defendant  Jonathan  King,  Sr., 
due  one  year  each  after  the  date  of  said 
notes,  and  that  tbe  deed  of  trust  above  men- 
tioned was  given  to  secure  their  payment; 
that  In  1911  the  plaintiff  and  defendant  Jona- 
than King,  Sr.,  entered  Into  an  agreement 
whereby  said  notes  were  to  be  satisfied  and 
fully  paid;  and  that  on  December  13,  1911, 
a  written  Instrument  was  executed  whereby 
Jonathan  King,  Sr.,  undertook  to  and  did 
satisfy  and  release  said  deed  of  trust;  but 
that  tbe  same  has  not  been  formally  satis- 
tied  of  record.  Tbe  answer  of  Jonathan 
King,  Sr.,  set  up  the  making  of  said  notes 
by  the  plaintiff,  but  denied  that  be  entered 
into  an  agreement  whereby  they  were  satis- 
fied, and  averred  that  on  December  13,  1911, 
the  plaintiff  by  false  and  fraudulent  repre- 
sentations Induced  him  to  sign  a  paper  which 
defendant  then  thonght  wa's  a  receipt  for 
Interest  due  on  the  notes,  and  that  at  tbe 
time  tbe  defendant  was  under  the  influence 
of  intoxicating  liquor.  Induced  to  become  so 
by  the  plaintiff  In  order  to  enable  plaintiff 
to  Indnce  the  defendant  to  sign  what  now 
purports  to  be  the  deed  of  release  to  the 
lands  described  In  plaintiff's  petition.  He 
further  avers  that,  at  the  time  of  the  execu- 
tion of  tbe  purported  deed  of  release,  Ada 
Taylor,  bis  daughter  and  the  sister  of  the 
plaintiff,  was  tbe  owner  of  said  notes,  be 
(Jonathan  King,  Sr.)  having  delivered  tbe 
possession  of  the  same  to  her  for  a  valua- 
ble consideration,  to  wit,  ber  having  taken 
care  of  him  for  tbe  past  several  years  and 
ber  promise  to  take  care  of  blm  during  the 
remainder  of  bis  lifetime.  He  prays  tbe 
court,  because  of  tbe  fraud  and  deception 
practiced  on  him  by  the  plaintiff,  to  cancel 
the  deed  of  release  purporting  to  have  been 
executed,  and  asks  that  the  temporary  Injunc- 
tion Issued  be  dissolved,  and  for  all  proper 
relief.  The  separate  answer  of  Ada  Taylor 
set  up  the  making  of  the  notes  and  deed  of 
trust;  denies  any  release  was  entered  Into  by 
and  between  Jonathan  King,  Sr.,  and  Jona- 
than King,  Jlr.;  avers  that  at  the  time  of 
the  execution  of  the  purported  deed  of  re- 
lease she  was  the  owner  of  said  notes  and  In 
possession  of  the  same;  and  her  prayer  Is 
that  the  court  cancel  the  said  deed  of  re- 
lease and  that  the  temporary  Injunction  be 
dissolved. 

Tbe  evidence  Introduced  by  the  plalntUf 
tended  to  sustain  the  allegations  of  his  petl- 
tl<»i.  Tbe  evidence  offered  by  the  defendants 
tended  to  prove  that  the  allegations  In  their 
answers  are  true,  first,  that  the  deed  of  re- 
lease was  procured  by  deception  and  fraud 
and  by  the  irialntlff  getting  his  father  Intoxi- 
cated and  Incapable  of  knowing  what  he  was 
&<Ang,  bis  father  being  77  or  78  years  of  age ; 
and,  second,  that  the  father  had  given  the 
notes  to  bis  daughter  Ada  Taylor,  as  the  tes- 
timony of  tbe  father,  the  daughter,  and  the 
witnesses  Introduced  by  them  shows  that  tbe 
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fattier  had  lived  for  some  time  at  her  borne 
np  to  the  time  he  handed  her  the  notes,  and 
that  he  gave  them  to  her  with  the  under- 
standing that  she  would  accept  them  as  pay- 
ment for  her  past  services  as  well  as  that 
she  would  take  care  of  him  during  the  re- 
mainder of  his  lifetime.  One  of  defendants' 
witnesses,  a  sister  of  Ada  Taylor  and  the 
plaintiff,  testified  that  the  plaintiff  offered 
her  $200  to  steal  some  of  the  notes  frcwi  Ada 
Taylor. 

[1]  Without  going  into  detail  concerning 
the  evidence.  It  is  sufficient  to  say  that.  In 
our  Judgment,  the  defendant  Ada  Taylor 
established  her  ownership  of  the  notes  prior 
to  the  time  the  alleged  deed  of  release  was 
made  by  her  father.  This  being  true,  as  we 
view  it  she  would  be  entitled  to  a  Judgment 
declaring  her  the  owner  of  the  notes  and 
vesting  in  her  the  right  to  have  the  deed  of 
trust  foreclosed  according  to  its  terms.  The 
trial  court,  however,  entered  a  decree  finding 
that  the  notes  were  executed  as  alleged  by 
the  plaintiff  and  admitted  by  the  defendants , 
that  the  deed  of  release  made  by  Jonathan 
King,  Sr.,  was  not  procured  by  fraud;  and 
that  the  notes  were  given  to  plaintiff;  but 
that  at  the  time  of  the  ezecutlcHi  of  the  re- 
lease the  notes  were  subject  to  a  Hen  in  fa- 
vor of  Ada  Taylor  for  support  furnished  and 
afterwards  to  be  furnished  to  Jonathan  King, 
8r.,  but  for  such  support  Ada  Taylor  was  to 
deduct  all  amounts  used  by  her  from  what- 
ever source  derived  provided  the  same  were 
derived  from  her  said  father,  there  being 
evidence  that  the  father  was  a  pensioner 
and  that  he  turned  over  his  pension  money 
to  his  daughter,  some  of  which  at  least  was 
used  in  his  maintenance  and  support  The 
court  further  found  that  the  deed  of  trust 
ought  not  be  foreclosed  during  the  lifetime 
of  Jonathan  King,  Sr.  It  was  decreed  that 
plaintiff  was  the  owner  of  the  notes  In  con- 
troversy subject  to  the  rights  of  Ada  Taylor, 
and  that  Jonathan  King,  Sr.,  had  no  interest 
in  the  notes. 

[2,  3J  In  equity  cases  the  appellate  court 
will  weigh  the  evidence  and  render  such  de- 
cree as  should  be  entered  in  favor  of  those 
complaining.  The  testimony  will  clearly  sus- 
tain a  decree  in  favor  of  the  defendant  Ada 
Taylor  that  she  Is  the  owner  of  the  notes  as 
consideration  for  a  contract  entered  into  be- 
tween her  and  her  father  to  care  for  him  dur- 
ing the  remainder  of  his  lifetime.  The  de- 
cree, however,  limits  her  right  of  recovery 
to  a  lien  on  the  notes  and  gives  her  a  remedy 
that  is  not  within  the  pleadings  either  as  an 
avermoit  or  as  a  necessary  Implicutlon  and  a 
remedy  that  is  not  contained  within  her 
prayer.  Her  answer,  the  substance  of  which 
we  have  set  forth,  claims  absolute  owner- 
ship of  the  notes,  and  her  evidence  tends  to 
prove  that  she  is  the  owner  of  the  notes, 
and  not  that  she  is  entitled  to  a  lien  on  them. 
However,  respondent  Ada  Taylor  Is  not  com- 


plaining of  the  decree  rendered.  Ijet  it  be 
admitted  (but  not  conceded)  that  under  Rod- 
en  V.  HeUn,  192  Mo.  loc.  clt.  93,  94,  90  S.  W. 
798,  and  Spindle  v.  Hyde,  247  Mo.  loc.  dt  48, 
152  S.  W.  19,  cited  by  appellant,  the  relief 
given  In  the  decree  was  beyond  the  pleadings 
In  the  case,  yet  that  decree  failed  to  give  her 
the  full  relief  she  asked  for  and  was  enti- 
tled to  under  the  evidence,  and  had  she  filed 
a  cross-appeal  we  would  not  hesitate  to  al- 
ter a  decree  establishing  her  ownership  of 
the  notes  secured  by  the  deed  of  trust,  but 
as  she  is  in  no  way  complaining  of  the  de- 
cree entered,  and  as  that  decree  merely  gives 
her  a  lien  on  the  notes  rather  than  decreeing 
ownership  in  her  of  them,  the  appellant  is  io 
no  position  to  complain  of  the  error.  For 
this  reason  the  Judgment  will  be  affirmed; 
and  for  the  additional  reason  that  appellant 
has  failed  to  comply  with  our  Rule  15  (169 
S.  W.  ixl),  which  requires  that  evidence  be 
abstracted.  Under  this  rule  and  our  deci- 
sions, appellants  in  both  law  and  equity  cases 
must,  as  far  as  possible,  bring  the  evldeaoe 
here  in  the  abstract  in  the  narrative  form, 
and  no  attempt  whatever  was  made  to  do  so 
in  this  case. 
The  Judgment  is  affirmed. 

ROBERTSON,   P.   J,   and   STURGIS*  J, 

concur. 


OZARK  FRUIT  GROWERS'  ASS'N  v.  ERR 
,(No.  1669.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
15,  1916.) 

SUBBOBIPTIONS       «=>l5  —  VAtlMTT  —  CONDI- 
TIONS  Pbxcedent.      \ 

Where  a  contract  between  a  fruit  growers' 
association  and  various  individuala  relating  to 
the  shipment  of  fruit  provided  that  it  should  be 
binding  when  there  were  1,000  cars  subscribed, 
and  the  subscription  of  the  signers  totaled  945 
cars,  and  other  parties,  whose  subscriptioo  to- 
taled 200  oars,  signed  an  identicil  contract  with 
the  association,  hut  there  was  ao  evidence  of 
community  of  interest  between  )iw  signers  of 
the  two  contracts,  the  first  contrxt  never  be> 
came  binding. 

[Ed.  Note.— For  other  cases,  see  SuKriptions. 
Cent  Dig.   K  14-17;    Dec  Dig.    «a»15.] 

Appeal  from  Circuit  Court,  WrigiCoun- 
ty;   O.  H.  SWnker,  Judge. 

Action  by  the  Ozark  BVott  OroweMs- 
sociatlon  against  Louis  Erb.  From  a!g- 
ment  for  defendant,  plaintiff  appeals,  v 
firmed. 

D.  S.  Mayhew,  of  Monett  and  Jackson 
Jackson,  of  Hartvllle,  for  appellant     A.  i 
Plttman,  of  Memphis,  Tenn.,  and  N.  J.  Crali 
of  Mansfield,  for  respondent 

FARRINGTON,  J.  The  plaintiff  (appel- 
lant) brought  this  action  against  Louis  Erb 
on  an  express  contract  alleging  that  it  had 
duly  performed  all  the  conditions  incombent 
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on  It  under  the  craitract,  and  that  defendant 
was  Indebted  to  it  In  the  sum  of  $195,  being 
the  total  amount  due  on  13  carloads  of  peach- 
es shipped  by  the  defendant.  It  Is  alleged 
by  plaintiff  that  under  the  terms  of  the  con- 
tract It  was  entitled  to  receive  from  defend- 
ant $15  per  car.  The  defendant  answered  by 
a  general  denial  and  a  special  defense  that 
the  contract  contained  a  provision  that  it 
would  not  be  binding  on  the  defendant  unless 
1,000  cars  of  peaches  were  subscribed  by  the 
parties  of  the  second  part  to  the  contract 
(EIrb  and  others) ;  and,  as  it  was  on  the  con- 
struction of  a  provision  of  the  contract  re- 
lating to  this  special  defense  that  the  trial 
court  rendered  a  judgment  for  the  defendant. 
It  will  only  be  necessary  for  us  to  examine 
the  correctness  of  that  construction. 

The  contract  sued  on  and  Introduced  in 
evidence  sets  out  the  terms  and  require- 
ments of  the  various  parties,  and  contains 
this  provision:  "This  contract  shall  be  bind- 
ing on  both  parties  when  there  are  1,000  cars 
subscribed."  It  is  signed  by  the  plaintifT 
corporation,  by  Its  president  and  secretary, 
and  10  Missouri  fruit  growers.  Among  the 
10  appears  the  name  of  Louis  Erb,  the  de- 
fendant. There  is  nothing  connected  with 
this  contract  which  would  indicate  the  num- 
ber of  cars  any  signer  would  furnish,  and 
plaintijff  claims  that  on  a  separate  memoran- 
dum, which  was  made  at  the  time  the  various 
signers  Indicated  the  number  of  carp  they 
would  furnish.  This  memorandum  is  refer- 
red to  in  the  abstract  brought  here,  but  no- 
where is  it  set  out  for  our  examlnati(»i,  and 
on  the  witness  stand  the  secretary  of  the 
plaintiff  admitted  that  the  number  of  cars 
subscribed,  as  he  says,  on  this  memorandum, 
totaled  only  945,  but  he  says  that  he  put 
down  200  cars  which  some  Arkansas  parties 
had  agreed  to  furnish,  and  which  made  the 
total  number  of  the  subscription,  according  to 
what  he  says  the  memorandum  showed,  to 
be  1,145  cars.  He  also  testified  that  the  Ar- 
kansas parties  had  not  signed  any  contract 
at  the  time  the  defendant  signed  the  one 
sued  on,  but  that  they  afterwards  signed  a 
contract  containing  identically  the  same  pro- 
visions, and  this  contract  of  the  Arkansas 
parties  is  referred  to  in  the  abstract  before 
us  as  "Exhibit  D."  The  court  refused  to 
permit  it  to  be  introduced  In  evidence,  and 
nowhere  does  there  appear  a  copy  of  that 
exhibit,  nor  Is  Us  legal  effect  set  forth.  And 
there  Is  no  evidence  in  the  record  that  would 
show  a  community  of  interests  between  the 
signers  of  the  contract  sued  on  and  the  sign- 
ers of  the  contract  said  to  have  been  execut- 
ed by  the  Arkansas  people  for  200  cars.  The 
facts  show  that  the  defendant  shipped  14 
cars.  One  of  them  he  shipped  through  the 
plnintiff  association,  and  for  that  one  he  paid 
the  plaintiff.  The  others  he  shipped  on  his 
own  account.  The  evidence  presented  to  us 
fftlls  to  show  that  the  contract  ever  became 
binding  between  the  parties,  and,  in  the  ab- 


sence of  such  showing,  a  suit  based  upon 
such  a  contract  must  necessarily  fall. 
The  Judgment  is  affirmed. 

ROBERTSON,   P,   J.,   and    STURGIS,   J., 
concur. 


ABERNATHY  v.  LUSK  et  al.    (No.  1582.) 

(Springfield    Court   of   Appeals.      Missouri. 
Feb.  15,  1916.) 

1.  Oarbiebs  e=»298— Ikjtjbibs  to  Passenqbbs 

— LiIABILITT — DeGBKK  OF  CABE  RbQUIKKD. 

lu  a  passenger's  action  for  injuries  there 
was  evidence  that  numerous  grips  were  in  the 
aisle  of  a  coach  for  a  time  sufficient  for  the 
trainmen  to  have  discovered  and  removed  them 
from  the  aisle,  as  they  testified  it  was  their  duty 
to  do;  that  the  train  was  running  about  20  or 
25  miles  an  hour,  and  suddenly  slowed  down  as 
plaintiff  was  walking  along  the  aisle;  that  he 
was  thrown  forward  in  a  run,  and  struck  a 
grip,  throwing  him  down;  and  that,  when  he 
was  getting  up,  the  train  again  started  at  its 
usual  speed,  again  throwing  him  down.  Held, 
that  these  facts,  if  true,  showed  a  breach  of  the 
carrier's  duty,  in  view  o{  the  high  degree  of 
care  which  a  common  carrier  owes  to  a  passen- 
ger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  !§  1192,  1205.  1206;  Dec.  Dig.  «=> 
298.] 

2.  Cabb]:sbs<3=>315— Injttbies  to  Pasbsnoebs 

— ^BUBDEN    OF   PBfOOF. 

Where  a  passenger  suing  for  personal  inju- 
ries alleged  specific  acts  of  neg:ligence,  the  bur- 
den was  on  huu  to  make  out  his  case. 

£Ed.  Note.— For  other '  cases,  see  Carriers, 
Cent  Dig.  g{  1270,  1281,  1282;  Dec.  Dig.  «=> 
315.] 

3.  Cabriebs  «=3318— Intubies  to  Passenoebs 

—  SUFFICIENOT   or   EVIDENCE. 

Where  a  passenger  suing  for  injuries  tes- 
tified that  the  train  was  running  about  20  or 
25  miles  an  hour,  and  suddenly  slowed  down 
about  one-half  as  he  was  walking  along  the 
aisle,  throwing  him  forward  against  a  grip  ob- 
structing the  aisle,  and  that  when  he  was  getting 
up  the  train  started  up  again  at  its  usual  spcc<^ 
again  throwing  him  down,  the  jury  was  justified 
in  finding  that  the  slowing  down  and  starting  up 
of  the  train  were  nolent,  extraordinary,  and  un- 
usual, though  plaintifif  did  not  so  characterize 
them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1307-1814;  Dec.  Dig.  <S=» 
318.] 

4.  Oarbiebs  (S=s>344— I^jxtbies  to  Passenoebb 
— Bdbden  or  Peoop. 

In  a  passenger's  action  for  injuries  caused 
by  stumbling  over  a  grip  obstructing  the  aisle 
when  the  train  suddenly  slowed  down  and  start- 
ed up  again  as  he  was  arising,  the  burden  of 
proving  its  affirmative  plea  of  contributory  neg- 
ligence was  on  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1399;  Dec.  Dig.  <S=»344.] 

5.  Oabbiebs  «=>347  —  Passbnoeb'b  Aotiow 
FOB  Injuries — Questions  for  Jubt. 

A  railroad  passenger  was  not  negligent,  as 
a  matter  of  law,  in  wtdking  along  the  aisle  of  a 
moving  train  for  a  necessary  purpose,  where  he 
was  exercising  ordinary  precaution  in  making 
his  way  nlong  the  aisle,  though  the  aisle  was  ob- 
structed by  grips,  and  though  a  sudden  checking 
of  the  speod  of  the  train  threw  him  into  a  run 
and  caused  him   to  stumble  over  one  of  such 
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grips  which  was  about  four  feet  from  him,  wh»i 
the  change  of  speed  occurred. 

[Ed.    Note.— For   other    cases,    see    Car^ie^^ 
Cent  Dig.  iS  1346.  13B0-1388,  1^88-1397,  1402; 
Dec.  Dig.  «=>34r.] 
C  Trial  <g=>250  —  Pebsonai.  Ikjubies  —  In- 

8TBUCTI0N8. 

In  an  action  for  personal  Iniiirirvs.  wt><»rp 
there  was  no  allegation  or  proof  of  loss  ot  time 
or  service,  it  was  error  to  charge  tliiit  iu  wti- 
mating  the  damages  the  jury  might  consider 
plaintilTs  condition  in  life. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  584-586:   Dec.  Dig.  <S=>250.] 

7.  Tkial    iS=>250  — iNSTBUCnONS  — Appuoa- 

BiLiTY  TO  Case. 

In  an  action  for  personal  injuries  It  was 
error  to  authorize  the  jury  to  consider  plain- 
tifTs  loss  of  time,  if  any,  in  determining  the 
amount  of  the  verdict,  where  there  was  no  aver- 
ment in  the  petition  of  loss  of  time,  and  no  evi- 
dence thereof,  and  the  evidence  showed  aflSrma- 
tively  that  plaintiff  lost  no  time,  but  went  to 
work  immediately. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  584-580;   Dec.  Dig.  <S=»250.] 

Appeal  from  Circalt  Court,  Dunklin  Coun- 
ty;  W.  S.  O.  Walker,  Judge. 

Action  by  J.  R.  Abernathy  against  James 
W.  Lusk  and  others,  receivers  of  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.    Bradley  &  McKay,  of 

Kennett,  for  respondent. 

FARRINOTON,  J.  This  U  a  suit  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  wblle  a  passenger 
in  the  rear  coacfa  of  a  passenger  train  op- 
erated by  the  appellants  between  Kennett  and 
Vandnser,  in  this  state,  by  stumbling  over  a 
grip  which  projected  into  the  aisle  of  the 
car.  Verdict  and  judgment  for  plaintiff  for 
$750,  and  defendants  appealed.  Plaintiff  oc- 
cupied a  seat  in  the  rear  of  the  car,  and  at  a 
point  between  Oldeon  and  Parma  he  started 
to  the  toilet,  which  was  in  the  forward  end 
of  the  coach.  Another  passenger,  a  woman, 
had  a  grip  on  the  floor  projecting  Into  the 
aisle  8,  10,  or  12  Inches.  As  plaintiff  neared 
the  grip  the  train  suddenly  reduced  its  speed, 
and  plaintiff  stumbled  over  this  grip  and  fell 
forward,  striking  his  left  knee  on  the  floor  of 
the  car.  As  he  was  getting  up  the  speed  of 
the  train  was  suddenly  Increased,  and  plain- 
tiff claims  that  he  fell  again,  striking  his  left 
knee  against  the  Iron  support  of  the  seat, 
which  is  fastened  to  the  floor  of  the  car,  cut- 
ting a  gash  on  the  outside  of  the  knee  and 
bruising  the  Inside.  It  Is  alleged  that  the  In- 
jury sustained  is  permanent,  and,  without  de- 
tailing the  evidence,  we  think  there  is  snfll- 
clent  evidence  from  which  the  Jury  was  war- 
ranted in  finding  such  to  be  true. 

The  petition  charges  specific  acts  of  negli- 
gence, to  wit : 

"•  •  •  Plaintiff  further  states  that  said 
receivers,  by  and  through  their  agents,  servants. 


and  employes  operatiag  said  passenger  train, 
had  permitted  several  grips  *  *  *  to  be  pat 
placed,  and  left  in  such  position  on  the  floor  oi 
said  train  that  they  projected  out  into  the  aisle, 
thus  and  thereby  obstructing  and  hindering  the 
free  passage  of  the  passengers  on  said  train  to 
the  water  tank  or  closet  in  said  train;  •  •  • 
and  plaintiff  further  states  that  his  injuries  as 
aforesaid  were  caused  and  occasioned  on  ac- 
count of  the  negligence  of  the  said  defendants 
through  their  agents,  servants,  and  employes 
operating  said  train  in  permitting  said  aisle 
to  be  obstructed  with  said  grips,  »  ♦  »  and 
in  suddenly  checking  or  slovring  down  said  train 
without  warning  to  plaintiff  at  the  time  he  fell 
as  aforesaid  over  said  grip  or  telescope  in  the 
aisle  of  said  train  and  struck  his  left  knee 
against  the  floor  as  aforesaid,  and  in  suddenly 
jerking  said  train  forward  while  plaintiff  was 
getting  up  from  tlie  aisle  of  said  train.  Plain- 
tiff further  states  that  it  was  the  duty  of  the 
defendants  to  keep  the  aisle  of  said  train  in  a 
reasonably  safe  condition  and  reasonably  free 
from  obstructions,  and  to  operate  said  train  In 
such  manner  that  passengers  thereon  might  go 
from  their  seats  to  the  water  tank  or  closet  and 
return  without  running  the  risk  of  injury;  and 
plaintiff  further  states  that  the  defendants,  their 
agents,  servants,  and  employes  in  the  operation 
of  said  train,  knew  or  by  the  use  of  ordinary 
care  could  have  known  that  said  aisle  was  ob- 
structed as  aforesaid,  and  that  a  sndden  check- 
ing and  slowing  down  or  a  sudden  starting  up  of 
said  train  would  likely  injure  passengers  there- 
on." 

The  answer  is:  First,  a  general  denial  of 
the  allegations  of  the  petition,  or  any  knowl- 
edge or  Information  thereof  sufficient  to  form 
a  belief ;  and,  second,  a  plea  that,  if  plaintiff 
was  Injured  as  alleged,  such  injuries  were 
caused  by  his  own  carelessness  and  negli- 
gence In  falling  to  exercise  ordinary  care  for 
his  own  safety  while  walking  In  the  aisle  of 
the  car,  and  in  falling  to  observe  obstructions 
which  might  be  In  the  aisle  of  said  car,  and 
that  such  acts  of  negligence  on  his  part  di- 
rectly contributed  to  cause  his  injuries.  The 
reply  was  a  general  denial.  Appellants  con- 
tend that  the  court  erred  in  refusing  to  give 
a  peremptory  instruction  at  the  close  of  all 
the  evidence. 

The  evidence  shows  that  the  distance  from 
Kennett  to  Vandnser  Is  about  75  miles,  that 
there  are  numerous  stations  between  these 
two  points,  and  that  there  were  a  great  num- 
ber of  passengers  on  the  train  on  this  par- 
ticular morning.  Plaintiff's  witness  Crider. 
who  was  on  the  train,  says  there  were  a 
great  many  grips  in  the  aisle,  and  he  thinks 
the  brakcman  came  through  the  car  when  he 
(the  witness)  saw  these  grips  in  the  aisle. 
PlaintifTs  witness  Horner  saw  plaintiff  fall, 
saying  there  .was  a  sort  of  rocking  or  check- 
ing of  the  train  at  the  tlma  He  saw  the 
grip  projecting  8  or  10  inches  in  the  aisle  and 
said  a  lady  had  it.  Plaintiff's  witness  Lotz 
saw  him  fall  both  times,  and  saw  the  grip  in 
the  aisle,  saying  It  projected  into  the  aisle  8 
or  10  inches,  and  that  "to  have  room  to  pass 
along  there  a  person  would  have  to  be  watch- 
ful." Plaintiff's  witness  Mrs.  Lotz  saw  plain- 
tiff fall,  and  saw  the  grip  in  the  aisle,  and 
says  it  belonged  to  a  lady.    Quoting : 
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"I  couldn't  tell  ezactly  the  distance  it  stuck 
out  in  the  aisle.  If  any  one  didn't  notice,  they 
would  have  stumbled  against  it.     If  they  had 

i'ust  been  walking  along  the  aisle,  they  misht 
lave  run  over  it  If  a  fellow  had  been  looking 
for  grips,  he  might  liave  seen  it  •  ♦  •  When 
Abemathy  fell  over  the  grip,  that  was  not  the 
first  time  I  had  noticed  the  grip;  I  think  the 
lady  had  just  used  it  It  had  been  sitting  right 
there  ever  since  I  first  noticed  it    •    •    •    The 

r'p  was  sitting  dose  to  where  I  sat,  and  guess 
extended  out  eight  or  ten  inches.  There  was 
still  room  enough  to  pass  if  anybody  noticed 
where  they  were  going.    It  was  daylight" 

Plaintiff  testified  that  there  were  a  num- 
ber of  grips  and  other  obstructions  in  the 
aisle,  and  that  the  large  telescope  grip  he  fell 
over  occupied  nearly  all  the  aisle — 10  or  12 
Inches.  He  says  that  when  the  sudden  Jolt  of 
the  train  came  he  was  about  4  feet  from  the 
grip,  and  was  thrown  forward  tn  a  run,  and 
caught  his  toe  on  this  large  grip.  He  says 
there  was  a  very  sudden  checking  of  the 
speed  of  the  train,  and  then  a  sudden  in- 
crease of  the  speed.  He  states  that  the  aisle 
was  about  24  Inches  wide.  He  saw  the  con- 
ductor and  brakeman  each  go  through  there 
once  or  twice.    Quoting : 

"In  going  up  that  aisle  I  was  using  reasonable 
precaution.  I  wasn't  of  course,  piddng  my 
path,  but  I  was  using  sensible  precaution  in  that 
aisle.  I  realized  the  condition  before  I  started. 
Had  it  not  been  for  the  motion  of  the  train, 
likely  I  wouldn't  have  touched  the  grip;  I 
mean  if  it  had  not  been  for  the  Jerking  of  the 
train.  Whatever  it  was,  it  threw  me  off  my 
feet  The  grip  is  what  caught  my  toe.  I  would 
have  had  a  clear  path  if  it  hadn't  been  for  the 
grips." 

The  conductor  on  the  train,  testifying  for 
defendants,  did  not  know  anything  about 
plaintltr  being  Injured  or  about  grips  ob- 
structing the  aisle  on  this  trip.  He  said  that 
after  every  stop  he  would  go  through  the 
train,  and  that  It  was  one  of  his  duties  to 
keep  the  aisle  free  of  obstructions.  He  tes- 
tified that: 

There  were  several  ditches  and  bridges  to 
ci-oss  between  Gideon  and  Vandaser.  "We  slow 
nx>  sometimes  on  these  bridges.  Sometimes  we 
might  get  an  order  to  slow  to  six  or  eight  miles 
an  hour,  and  of  course  we  will  come  down  to 
that" 

The  brakeman  was  equally  Ignorant  of  the 
facts.  All  he  could  say  was  that  he  had  busi- 
ness In  the  car  from  time  to  time  to  look  aft- 
er the  fires  and  call  stations,  and  that  It  was 
a  part  of  his  duty  to  see  that  the  aisles  were 
kept  free  of  obstructions. 

Respondent  in  his  brief  makes  this  state- 
ment: 

"It  is  true  that  there  was  no  direct  or  posi- 
tive evidence  of  net^igcnce  in  the  operation  of 
the  train,  but  there  was  positive  evidence  of 
the  negligence  of  defendants  in  permitting  the 
aisle  to  be  obstmcted  by  grips.  Plaintiff  insists 
that  it  is  negligence  for  defendants  to  suddenly 
slow  down  or  suddenly  start  up  a  train  when  an 
aisle  is  filled  with  obstructions  as  in  this  case. 
The  plaintiff  is  not  bottoming  his  case  on  the 
negligence  idone  in  jerking  the  train,  but  on  the 
negligence  in  permitting  the  aisle  to  he  obstruct- 
ed and  slowing  down  the  train,  and  then  jerking 
it  while  the  aisle  was  in  that  condition.  Jt 
is  the  circumstances  surrounding  an  act  which 
determines  its  character  with  reference  to  negli- 
gence." 


[1-S]  Keeping  in  mind  the  high  degree  of 
care  owed  a  passenger  by  a  common  carrier, 
we  think  the  evidence  amply  demonstrates 
that  there  was  a  breach  of  the  carrier's  duty 
In  this  case.  Giving  the  evidence  the  liberal 
construction  In  plaintiff's  favor  that  It  should 
have  in  passing  on  defendants'  proffered  de- 
murrer thereto,  it  is  established  that  there 
were  numerous  grips  in  the  aisle  of  this 
coach,  at  least  one  of  which  had  occupied 
about  half  the  width  of  the  aisle  for  some 
time  before  plaintiff  fell — for  a  time  suffi- 
cient for  defendants'  servants  to  have  dis- 
covered its  position  and  removed  it  from  the 
aisle  bad  they  done  what  they  themselves 
said  was  their  duty  to  do.  Appellants  say 
that  the  fact  that  the  personal  baggage  of 
another  passenger  was  in  the  aisle  at  the  eas 
act  time  of  the  oodAent,  and  that  plaintiff 
stumbled  over  It,  does  not,  of  Itself  raise 
a  presumption  of  negllgenoe  on  the  part  of 
the  carrier,  citing  Price  v.  Transit  Co.,  125 
Mo.  App.  67,  102  S.  W.  626,  and  cases  from 
other  states.  Bat  the  evidence  shows  more 
than  that  in  our  case.  We  do  not  think  the 
plaintiff  bas  to  rely  on  a  presumption  of  neg- 
ligence In  this  case.  He  alleged  specific  acts 
of  negligence,  and  the  burden  was  on  him  to 
make  out  his  case.  PlalntUT  testified  that 
the  train  was  running  abont  20  or  26  miles 
an  hour,  and  that  It  slowed  down  about  one- 
half,  when  he  was  thrown  forward,  and 
then,  when  he  was  getting  up,  the  train  start- 
ed up  again  at  its  usual  speed,  throwing  him 
down  as  hereinbefore  detailed.  He  did  not 
characterize  the  slowing  down  or  the  start- 
ing up  as  violent  or  extradrdlnary  or  unusual, 
but  from  what  he  did  say  the  Jury  was  Jus- 
tified In  so  finding.  This  was  unusual,  and 
whether  It  would  have  thrown  a  passenger 
down  who  was  exercising  due  care  for  his 
own  safety  In  walking  in  the  aisle  if  free 
of  obstructions  Is  not  material,  because,  un- 
der the  facts,  the  aisle  was  obstructed  with 
numerous  grips,  and  the  one  plaintiff  caught 
his  toe  on  projected  into  the  aisle  8,  10,  cr 
12  inches,  and  had  been  there  for  some  time 
before  the  injury.  We  think  the  evidence 
made  a  case  for  IJie  Jury. 

[4,  S]  Another  point  under  the  proffered 
demurrer :  Defendants  contend  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  To  this  we  cannot  agree.  The 
burden  of  proving  this  affirmative  plea  in  the 
answer  was  on  the  defendants.  The  plaintiff 
had  not  been  walking  up  and  down  the  aisle 
for  pleasure.  He  testified  that  it  was  neces- 
sary for  hint  to  go  to  the  toilet  In  the  forward 
end  of  the  coadi,  and  that  he  was  exercising 
ordinary  precaution  in  making  his  way  down 
the  aisle.  To  hold  the  plaintiff  guilty  of 
contributory  negligence  as  a  matter  of  law  m 
this  case  would  be  a  holding  that,  if  there 
is  a  grip  or  grips  occupying  any  part  of  the 
aisle,  all  passengers  <«  the  car  must  remain 
In  their  seats.  Plaintiff  did  not  casually 
walk  along  and  blindly  stumble  over  the  pro- 
jecting grip.    He  was  thrown  forward  In  a 
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mn  when  tbe  train  suddenly  checked  its 
speed,  and  caught  bis  toe  on  the  grip.  He 
was  4  feet  from  the  grip  when  the  change  of 
speed  occurred. 

Appellants  contend  that  the  court  erred  In 
giving  instruction  No.  1  for  plaintiff,  for  the 
reason  that  there  was  no  testimony  that  de- 
fendants' servants  knew  the  grip  was  In  the 
aisle  or  that  they  permitted  it  to  be  placed 
there.  From  the  testimony  of  Orlder,  Mrs. 
Lotz,  the  brakeman,  and  the  conductor  we 
think  the  evidence  was  subject  to  the  con- 
struction that  the  servants  of  the  defendants 
knew  or  by  the  exercise  of  the  care  required 
could  have  known  that  the  grip  was  project- 
ing In  the  aisle. 

II]  The  other  Instniction  given  for  plain- 
tiff Is  as  follows : 

"The  court  further  instructs  the  jury  that,  if 
you  find  for  the  plaintiff,  you  wiU,  in  asscssiiiK 
his  damages,  take  Into  consideration  his  age  and 
condition  <»  life,  the  injuries  sustained  by  him, 
if  any,  the  physical  pain  and  mental  anguish  en- 
dured by  him,  if  any,  his  loaa  of  time,  if  any, 
such  damages,  if  any,  as  you  believe  from  the 
evidence  he  will  sustain  in  the  future  as  direct 
effect  of  such  injuries,  if  you  believe  such  in- 
juries to  be  permanent,  together  with  all  the 
other  facts,  drcumstauces,  and  evidence  in  tbe 
cause,  and  assess  liis  damages  at  such  sum  as 
from  the  evidence  you  may  deem  a  fair  compen- 
sation f<»:  tlie  injuries  received,  not  exceeding, 
however,  the  sum  of  $5,000,  the  amount  sued 
for  in  the  petition."     (Itxdics  are  ours.) 

Appellants  complain  of  this  instruction : 
B^rst,  because  it  told  the  Jury  to  take  into 
consideration  plaintiff's  condition  In  life  in 
estimating  his  damages.  In  Gorham  v.  Rail- 
way Co.,  113  Mo.  408,  410,  421,  422,  20  S.  W. 
1060,  an  instructioii  was  approved  which  em- 
bodied this  same  element,  but  It  does  not 
appear  that  the  Instruction  was  attacked  on 
that  ground.  A  similar  Instruction  was  given 
In  Phelps  V.  City  of  Salisbury,  161  Mo.  1,  10, 
61  S.  W.  682,  the  jury  being  told  that  In  es- 
timating the  damages  that  plaintiff  had  sus- 
tained they  would  take  Into  consideration 
"his  age  and  condition  In  life,"  just  as  in  onr 
ca!«.  Appellant  la  that  case  contended  the 
instruction  was  erroneous  in  this  respect  be- 
cause of  want  of  evidence  upon  which  to  base 
it    The  court  said: 

"It  is  weU  settled  that  an  instruction  should 
not  be  given  where  there  is  no  evidence  upon 
which  to  base  It  (Wilker.son  v.  Kilers,  114  Mo. 
245  [21  S.  W.  614]),  and  the  only  question  is 
whether  or  not  plaintiff's  personal  presence  be- 
fore tbe  jury  at  the  trial  authorized  the  instruc- 
tion." 

There  was  no  evidence  as  to  the  plaintiff's 
age,  and  the  court  held  that  the  instruction 
was  not  authorized  by  the  i)ersonal  appear- 
ance of  the  plaintiff  before  the  jury.  As  to 
the  words  "condition  in  life"  in  the  instruc- 
tion, the  court  held  that,  since  the  plaintiff 
was  a  man  and  personally  present  before  tbe 
Jury,  the  instruction  was  not  erroneous,  al- 
though there  was  no  specific  evidence  on  the 
point,  saying: 

"But  in  this  case  the  words  'condition  in  life' 
had  reference  alone  to  plaintiff's  ability  to  work 


or  earn  a  livelihood,  and  is  clearly  distinguish- 
able from  a  case  in  which  a  married  woman  is 
plaintiff;  for  In  such  case  the  husband  alone 
can  sue  for  the  loss  of  tlie  services  of  the  wife, 
or  for  damages  for  her  inability  to  work." 

In  Ro«:s  V.  Kansas  City,  48  Mo.  App.  loa 
cit  447,  448,  approved  in  Sklles  v.  Railroad, 
130  Mo.  App.  loa  cit  169,  108  S.  W.  1082,  the 
court  said: 

"It  is  onlv  in  cases  where  the  plaintiff  seeks 
to  recover  damnges  for  loss  of  time  or  service 
that  the  plaintiff's  'condition  in  life'  can  be  con- 
sidered by  the  jury." 

There  being  no  allegation  or  proof  of  loss 
of  time  or  service,  we  must  bold  the  instrao- 
tion  erroneous. 

[7]  Appellants  further  complain  of  this  In- 
struction because  it  authorized  the  Jury  to 
consider  plaintiff's  "loss  of  time.  If  any,"  in 
determining  the  amount  of  their  verdict 
There  is  no  averment  in  the  petition  of  loss 
of  time,  and  there  is  no  evidence  of  loss  of 
time;  indeed,  the  evidence  shows  alfirma- 
tively  that  plaintiff  did  not  suffer  any  loss 
of  time,  but  went  right  to  work  at  the  school 
he  was  going  to  Vanduser  to  take  charge  oC. 
It  is  held  in  SchoU  v.  Grayson,  147  Mo.  App. 
loa  dt  664,  127  S.  W.  415,  that  loss  of  time 
means  loss  of  earnings,  and  that  to,  recover 
for  past  loss  of  time  and  service  there  must 
be  a  special  allegation.  See,  also,  Bartley  r. 
Trorllcht  49  Mo.  App.  loa  dt  218,  219.  It 
is  settled  that  loss  of  past  earnings  must  be 
specially  pleaded  (see  Ingles  v.  Railroad,  146 
Mo.  App.  loa  dt  247,  129  S.  W.  49.3;  Slaugh- 
ter v.  Street  Ry.  Ca,  116  Mo.  269,  23  S.  W. 
760;  Edwards  v.  Railway  Co.,  79  Mo.  App. 
loc.  dt  259),  and  that  an  allegation  of  per- 
manent injury  is  not  equivalent  to  alleging 
loss  of  past  time  or  earnings  (Coontz  v.  Rail- 
way Co..  115  Mo.  loa  dt  674,  22  S.  W.  572; 
Scholl  v.  Grayson,  supra). 

Under  the  authorities  above  referred  to.  It 
Is  manifest  that  error  was  committed,  and 
we  cannot  say  it  was  nonprejudicial  to  tho 
defendants. 

Tbe  Judgment  Is  accordingly  reversed,  and 
tbe  cause  remanded. 

ROBERTSON,  P.  J.,  and  STURGIS,  J^ 
concur. 


GREENFIEUD  v.  ROIIERTS  COTTON  OIIi 

CO.     (No.  1618.) 

(Springfield  Contt  of  Appeals.    MissonrL    Feb. 

IB,  1916.) 

1.  Appeai,  and  Errob  @=>581— Abstract  or 
Record— Sufficiency— Statute. 

Under  Rev.  St.  1909,  {  2048,  providing  a 
short  method  of  appeal,  the  abstract  of  record 
should  show  that  a  bill  of  exceptions  wns  duly 
filed,  and  that  it  contained  those  matters  which 
can  be  made  part  of  the  record  in  no  other  way. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2575-2581,  2599,  2601; 
Dec.  Dig.  «=>581.] 

2.  Appeal  and  Error  ^=>537— Bnx  or  Ex- 
ceptions—Time  FOR  FiuNO — Statute. 

'    Rev.  St  1909,  {  2029,  as  amended  by  Iaws 
1911,  p.  139,  provides  that  bills  of  exceptions 
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may  be  allowed  by  the  trial  court  or  the  judge  in 
vacation  and  filed  at  any  time  before  the  appel- 
lant shall  be  required  by  the  rules  of  the  appel- 
late court  to  serve  his  abstract  of  the  record. 
An  appeal  to  the  Springfield  Court  of  Appeals, 
granted  December  14,  1914,  was  returnable  to 
Uie  March,  1915,  term  of  the  court.  Held,  that 
the  bill  of  exceptions  filed  September  13,  1916, 
no  order  of  the  court  having  been  made  extend- 
ing the  time  to  file  the  bill,  was  filed  too  late 
for  consideration,  where  all  cases  returnable  to 
the  March,  1916,  term  were  docketed  for  hear- 
ing no  later  than  April  20,  1915,  while  the  ab- 
stract of  record  should  have  been  served,  under 
the  rules  of  the  court,  30  days  prior  to  that  date. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2404,  2408;  Dec.  Dig.  «=» 

3.  Appeal  and  Ebbob  «=9511— Bux  of  Ex- 
ceptions—Liate  FlLINO— Objeotiok. 

Under  rule  32  of  the  Springfield  Court  of 
Appeals  (169  S.  W.  ixiv),  providing  that  it  is 
sufficient  if  the  abstract  states  that  the  bill  of 
exceptions  was  duly  filed  without  abstracting 
the  record  entries  showing  the  extcnsioo  of 
time  to  file  and  the  filing  of  the  bill,  where 
no  such  statement  was  made  in  an  abstract 
shomng  that  the  bill  was  signed  and  filed  too 
late,  but  the  respondent,  in  objecting,  failed  to 
state  as  a  matter  of  fact  that  no  order  of  the 
court  was  made  extending  the  time  for  filing,  as 
required  by  rule  15  (169  S.  W.  xxi),  respond- 
ent's objection  wiU  be  overruled,  and  appellant 
gjven  the  benefit  of  matters  brought  to  the  at- 
tention of  the  court  by  the  bill. 
^  [ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2319-^321;  Dec.  Di|p.  «=> 
oil.] 

4.  Masteb  and  Servant  <S=3276— Injuries  to 
Sebvant— SumciENCT  or  Evidence. 

In  an  action  for  injuries  by  a  cotton  gin 
onploye  when  his  hand,  by  the  falling  of  a 
roll  board,  was  knocked  into  the  gin  saws,  evi- 
dence held  sufficient  to  support  verdict  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  950-952,  954,  959,  970, 
976;    Dec.  Dig.  <g=276.] 

6.  Apfeai.  and  Ebbok  «s»1001  —  Bbvibw — 

Vebdiot. 

Where  there  is  substantial  evidence  sup- 
porting the  verdict,  the  Court  of  Appeals  wUl 
not  interfere  therewith. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ig  3922,  3928-3934 ;  Dec.  Dig. 
«=1001.] 

6.  Appeal  and  Ebbob  ®=>204— Resebvation 
OF  Gbouno  of  Review — Objections  to  Ev- 
idence. 

Appellant  cannot  complain  of  the  admission 

of  evidence  to  which  it  failed  to  object  below. 
[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 

Error,   Cent   Dig.  J§  1149,   1258-1272,   1274- 

1278,  1280,  1569;   Dec.  Dig.  «=s»204.] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  James  A.  Greenfield  against  the 
Roberts  Cotton  Oil  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

My,  Pankey  ft  Ely,  of  Kennett,  and  B.  L. 
Westbrooke,  of  Jonesboro,  Ark.,  for  appel- 
lant R.  A.  Cox,  of  Maiden,  and  Orvllle  Zim- 
merman, of  Kennett,  for  respondent 

STURGIS,  3.  At  the  threshold  of  this 
case  we  are  met  with  the  proposition  that 


there  Is  nothing  before  us  for  review  except 
portions  of  the  record  proper.  The  case  Is 
here  by  the  short  method  of  appeal  provided 
for  by  section  2048,  R.  S.  1909.  The  ab-" 
stract  of  the  record  sets  forth  the  petition 
and  answer,  followed  by  the  evidence  in  nar- 
rative form,  closing  with  the  statement  that 
this  was  all  the  evidence  in  the  case.  Then 
comes  the  instructions  of  the  court,  both 
those  given  and  refused,  showing  appropri- 
ate exceptions.  Then  follows  the  recital  that, 
under  the  instructions  of  the  court,  the  Jury 
found  a  verdict  for  plaintiff.  Then  follows  a 
motion  for  new  trial,  preceded  by  the  recital 
that  same  was  filed  February  23,  1914,  at 
the 'same  term  and  within  four  days  after 
verdict  This  Is  the  first  intimation  as  to 
when  the  case  was  tried.  It  is  then  stated 
that  the  motion  for  new  trial  was  overruled 
on  December  14,  1914,  and  an  exception  sav- 
ed. On  this  day  a  motion  in  arrest  was  filed 
and  overruled,  and  an  exception  saved. 
Thereupon  on  the  same  day,  December  14, 
1914,  the  aOidavIt  for  appeal  was  filed  and 
sustained.  There  is  next  a  recital  that  the 
docket  fee  of  $10  was  deposited,  and  an  order 
made  that  the  clerk  make  up  a  full  transcript 
of  the  record,  or  in  lieu  thereof,  a  certified 
copy  of  the  Judgment  and  order  granting  ap- 
peal, and  transmit  same  to  this  court.  The 
abstract  then  closes  with  a  recital  signed  by 
the  Judge  of  the  Twenty-Second  judicial  di»' 
trict  of  Missouri  that  the  defendant  present- 
ed its  bill  of  exceptions  to  the  court,  and 
prayed  that  same  be  allowed,  signed,  and 
sealed  as  such,  and  filed,  and  by  order  of 
the  court  be  made  part  of  the  record  In  this 
case,  which  Is  accordingly  done  this  12th  day 
of  September,  1915.  The  file  mark  of  the 
clerk  of  the  circuit  court  of  Dunklin  county 
is  attached  thereto  of  date  September  13, 
1916. 

[1]  Liberal  as  are  our  rules  of  court  In 
abolishing  distinctions  between  the  record 
proper  and  the  bill  of  exceptions  (Walls  v. 
Tlnsley,  187  Mo.  App.  462,  173  S.  W.  19),  yet 
the  abstract  of  the  record  filed  here  ought  to 
show  that  a  bill  of  exceptions  was  duly  filed, 
and  that  such  bill  of  exceptions  contained 
those  matters  which  can  be  made  part  of  the 
record  in  no  other  way.  There  is  nothing 
here  as  there  was  in  the  Tinsley  Case  Indi- 
cating the  beginning  of  any  bill  of  excep- 
tions, and  showing  that  what  followed  was 
contained  therein,  or  even  showing  when  or 
at  what  term  of  court  the  case  was  tried,  or 
that  certain  proceedings  were  had  at  a  cer- 
tain term  of  court  It  is  true  that  the  last 
clause  of  the  abstract  recites  that  the  de- 
fendant presented  to  the  Judge  its  bill  of  ex- 
ceptions, and  that  he  signed  the  same  and 
ordered  It  filed  on  September  12,  1915,  and 
that  it  was  filed  by  the  clerk  on  September 
13,  1916,  but  as  to  what  that  bill  of  excep- 
tions contained  is  left  largely  to  conjecture. 

[2]  Another  serious  objection  to  our  re- 
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viewing  any  matter  of  exception  is  tbat  the 
case  appears  to  have  been  tried  and  the  ap- 
peal taken  December  14,  1914.  The  bill  of 
exceptions  was  filed  September  13,  1915.  It 
is  not  claimed,  recited,  or  shown  tliat  any 
order  of  the  conrt  was  made  extending  the 
time  to  file  the  bill  of  exceptions,  or  that  such 
was  filed  within  any  duly  extended  time.  It 
is  yet  the  law  of  this  state  that,  subject  to 
the  proviso  added  to  section  2029,  R.  S.  1909, 
by  Laws  1911,  p.  139,  bills  of  exceptions  must 
be  filed  at  the  term  or  within  such  time 
thereafter  as  the  court  may,  by  order  of  rec- 
ord, allow,  which  time  may  be  further  ex- 
tended as  therein  provided.  The  proviso  to 
that  section  added  by  Laws  1911  Is  as  fol- 
lows: 

"Provided,  in  all  cases  now  and  hereafter 
pending  on  appeal  in  the  supreme  coart  and  in 
any  of  the  courts  of  appeals,  the  bills  of  excep- 
tions therein  may  be  ailowea  by  the  trial  court, 
or  the  judge  thereof  in  vacation,  and  filed  in 
such  court,  or  with  the  derk  thereof  in  vaca- 
tion, at  any  time  before  the  appellant  shall  be 
required  by  the  rules  of  such  appellate  courts 
respectively  to  serve  his  abstract  of  the  record, 
and  for  the  purpose  of  determining  whether  such 
bill  of  exceptions  shall  have  been  filed  witliln 
such  time  such  appellate  court  shall  make  refer- 
ence to  its  docket  •  •  •  Hereafter  no  case 
now  or  hereafter  pending  in  any  appellate  court 
shall  be  a£5rmed  for  failure  to  file  a  bill  of  ex- 
ceptions within  the  time  allowed  by  the  trial 
court,  but  such  case  may  be  afiirmed  for  failure 
to  file  a  bill  of  exceptions  within  the  time  in 
this  section  provided,  if  error  do  not  appear  in 
the  record  of  the  case." 

It  appears  that  the  bill  of  exceptions  here 
was  not  filed  within  the  time  allowed  by  such 
proviso.  The  appeal,  ti&ving  been  granted 
December  14,  1914,  was  returnable  to  the 
March,  1916,  term  of  this  court  See  onr  rule 
16  (169  S.  W.  xxi).  Referring  to  our  docket 
for  that  term,  as  we  are  directed  to  do  in 
determining  whether  the  bill  of  exceptions 
was  filed  in  proper  time,  we  find  that  all  cases 
returnable  to  such  term  were  docketed  for 
hearing  not  later  than  April  20,  1916,  and 
that  abstracts  of  record  In  all  such  cases 
should  have  been  served  under  the  rules  of 
this  court  80  days  prior  to  sudi  date.  The 
bUl  of  exceptions  in  this  case  was  not  filed 
till  Scsptember  13,  1915,  and  therefore  had 
not  been  filed  at  a  time  before  the  appellant 
was  required  by  the  rules  of  this  court  to 
serve  his  abstract  of  the  record.  Up  to  such 
date  the  appellant  has  a  right  to  file  his  bill 
of  exceptions  and  have  the  same  considered, 
regardless  of  any  order  of  the  trial  court 
extending  the  time ;  but  not  thereafter.  The 
evident  purpose  of  the  statutory  amendment 
above  set  out  is  to  preserve  to  an  ai^llant 
the  right  to  have  his  appeal  heard  on  the 
merits  when  it  is  found  that  at  the  time  such 
case  is  reached  for  hearing  In  the  appellate 
court  in  the  usual  and  regular  order  of  pro- 
cedure the  bill  of  exceptions  was  actually 
filed  in  time  to  accomplish  that  result,  but 
it  was  not  intended  that  such  amendment 
should  prolong  the  time  for  filing  bills  of  ex- 
:-epUons  indefinitely. 

[3]  Our  rule  32  (169  S.  W.  xxiv)  provides 


that  it  is  sufficient  If  the  abstract  states  that 
the  bill  of  exceptions  was  duly  filed,  without 
abstracting  the  record  entries  showing  ex- 
tensions of  time  to  file  and  the  filing  of  the 
bill  of  exceptions.  But  no  such  statement 
is  made  in  the  abstract  It  merely  shows 
that  such  bill  was  signed  and  filed  on  Sep- 
tember 18,  1915.  It  is  in  no  way  indicated 
whether  appellant  is  relying  on  an  order  of 
record  extending  the  time  or  its  right  to  file 
a  bill  of  exceptions  without  any  such  cnrder 
imder  Laws  1911,  p.  139.  If  the  latter,  then 
it  was  filed  out  of  time.  State  v.  Bailey,  181 
S.  W.  605,  decided  at  this  term.  On  the  oth- 
er hand,  the  respondent,  in  making  his  ob- 
jections here,  does  not  state  as  a  matter  of 
fact  that  no  order  of  court  was  made  ex- 
tending the  time  as  required  by  our  rule  15 
(168  S.  W.  xxl)  but  contents  himself  virlth 
saying  that  the  abstract  does  not  so  show. 
In  this  state  of  the  record  we  will  overrule 
respondent's  objections  and  give  appellant 
the  benefit  of  all  matters  brought  to  our  at- 
tention. 

From  the  evidence  It  appears  that  plaln- 
tifr  lost  three  fingers  of  his  right  hand  whUe 
engaged  in  the  operation  of  a  ginning  ma- 
chine, which  is  used  to  separate  the  seed 
from  lint  cotton,  by  reason  of  his  hand  com- 
ing in  contact  with  the  saws  which  are  a 
part  of  the  machinery.  In  the  operation  of 
this  machinery  the  cotton  falls  down  from 
above  between  what  is  termed  the  breast, 
roll  and  roll  board,  a  space  of  about  seven  or 
eight  Inches.  At  the  bottom  of  this  is  what 
is  termed  the  spiked  roller,  which  revolves 
toward  the  saws  and  carries  the  seed  cotton 
against  the  saws  which  separate  the  Unt  from 
the  seed.  These  saws  are  about  eight  inches 
below  the  roll  board,  and  are  protected  by 
steel  guards  which  project  past  the  saws,  and 
the  saws  are  exposed  only  at  a  point  below 
these  steel  guards.  In  operating  cotton  gina 
they  become  choked  frequently,  and  tlie  oper- 
ator Is  provided  with  a  stout  stick  about  one 
inch  square  and  twelve  to  fourteen  inches 
long  with  which  to  distribute  the  cotton  over 
the  spiked  roller,  and  the  purpose  of  this 
stick  is  to  keep  the  operator  from  having  to 
distribute  the  cotton  with  his  hands  or  bring 
same  in  contact  with  the  saws. 

[4]  Plaintifl^'s  version  of  the  way  in  whldi 
he  was  injured  is  that,  while  he  was  trying 
to  unchoke  the  ginning  machine  by  means 
of  the  stick  provided  for  that  purpose,  and 
while  his  hand  was  between  the  breast  roll 
and  roll  board  and  above  the  saws  and  spiked 
roller  which  feeds  the  cotton  to  the  saws,  the 
roll  board,  weighing  some  20  pounds,  jumped 
out  of  the  slot  into  which  it  was  fitted  and 
fell  Into  the  saws,  striking  plalntUTs  hand 
Virlth  considerable  force  and  shoving  or  knock- 
ing the  hand  with  it  Into  the  sawa  The  evi- 
dence also  tends  to  show  that  this  roll  board 
was  in  defective  and  dangerous  condition, 
and  had  been  In  such  condition  for  a  sulB- 
cient  length  of  time  to  charge  defendant  with 
notice  of  the  same.    In  fact,  plaintiff  testi- 
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fled  tbat  be  had  asked  the  foreman  to  have 
It  fixed,  and  had  then  laid  off  for  two  or  three 
days,  but  when  he  returned  to  his  work  on 
the  day  of  his  inj»iry  It  had  not  been  fixed. 
No  other  person  saw  this  accident,  and  the 
manner  of  receiving  his  Injury  rests  solely 
on  plaintiff's  evidence.  Defendant's  evidence 
tends  to  contradict  and  discredit  plaintiff's 
version  of  how  and  why  he  was  injured. 

[6}  The  appellant's  only  complaint  here  Is 
that  a  demurrer  to  the  evidence  should  have 
been  sustained,  and,  what  amounts  to  the 
same  thing,  that  there  Is  no  evidence  support- 
ing the  instructions  given.  We  do  not  agree 
that  th^re  is  no  substantial  evidence  support- 
ing this  verdict,  and  it  is  useless  to  cite  au- 
thorities to  the  proposition  that,  where  there 
is  any  substantial  evidence  supporting  the 
verdict,  this  court  will  not  interfere. 

[8]  The  only  other  error  suggested  ia  that 
evidence  was  admitted  showing  that  another 
workman  was  injured  at  a  later  time  on  this 
same  machine,  but  the  record  here  shows  that 
such  evidence  was  submitted  without  objec- 
tion. 

The  result  is  that  the  plaintiff's  Judgment 
for  $1,000  is  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


OOMPTON  et  ai  ▼.  MISSOURI  PAC.  BY.  OO. 
(No.  1824.) 

(Springfidd  Court   of  Appeals.     Missouri. 
Feb.  15,  1916.) 

1.  Railboaos  «=s>222— Injttbt  to  Pbopkbtt 
^Pleading — Sfkcific  Chaboe. 

The  charge  in  plaintiffs'  petition  that  de- 
fendant railroad's  employes  negligently  backed 
a  car  off  the  end  of  a  switch  and  into  plaintiffs' 
building,  to  their  damage,  was  a  sufficiently  spe- 
cific charge  of  negUgence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ig  T20-724 ;   Dec.  Dig.  €=222.] 

2.  Railroads  <g=>222— Injuby  to  Pbopebtt— 
Res  Ipsa  Loqditub. 

Where  a  raUroad's  servants,  operating  a 
train,  backed  a  car  off  the  end  of  a  switch  and 
into  plaintiffs'  building,  this  raised  a  presump- 
tion of  negligence  for  plaintiffs  under  the  res 
ipsa  loquitur  doctrine,  the  instrumentality  that 
did  the  damage  having  been  in  defendant's  sole 
control,  the  occurrence  having  been  out  of  the 
ordinary  course  of  events  in  handling  railroad 
cars,  and  the  plaintiffs  not  being  in  any  position 
to  explain  what  caused  the  unusual  occurrence, 
while  the  facts  negatived  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {$  720-724;   Dec.  Dig.  <S=222.] 

Appeal  from  Olrcnit  Court,  Jasper  County ; 
David  £).  Blair,  Judge. 

Action  by  Steve  Compton  and  others,  part- 
ners  doing  business  as  DoUle  C.  Mining  Com- 
pany, against  the  Missouri  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    A£Brmed. 

Jas.  F.  Green,  of  St  Louis,  and  A.  B. 
Spencer,  of  Joplin,  for  appellant  Shuck  ft 
Shuck,  of  Webb  City,  for  respondents. 


FARRINGTON,  J.  On  July  7, 1«16,  the  de- 
fendant railway  company  took  Its  a]n)eal 
from  a  Judgment  of  the  circuit  court  of  Jas- 
per county,  wherein  the  plaintiffs  recovered 
damages.  The  Judgment  is  Ixised  on  that 
part  of  the  petition  which  follows: 
"Plaintiffs,  for  cause  of  action,  state  that  on 

or  about  the  day  of  ,   1915,  they 

were  operating  a  mine  near  Neck  City,  Mo.,  and 
that  in  operating  said  mine  they  owned  cer- 
tain mociunery,  consisting  of  a  concentrating 
Elant,  and  in  connection  therewith  on  engine 
ouse,  in  which  was  located  an  engine,  engine 
bed,  coal  house,  coal  bin,  jack  bins,  and  machin- 
ery and  appUances  used  in  connection  with  said 
engine  and  concentrating  plant;  that  one  of 
the  defendant's  railway  switches  or  spurs  ex- 
tending from  its  main  line  of  railway  extended 
to  within  a  short  distance  of  plaintiffs'  said  mill 
and  engine  house,  where  the  same  terminated. 
Plaintiffs  state  •  •  •  that  on  or  about  the 
day  of  ,  1916,  defendant's  agents. 


servants,  and  employes  were  engaged  in  operat- 
ing upon  said  switch  or  spur  a  locomotive  and  a 
number  of  freight  cars,  and  that  said  company, 
through  its  said  agents,  servants,  and  employ^, 
negUgently  and  carelessly  ran  said  locomotive 
and  freight  cars  off  of  the  end  of  the  said  switch 
or  spur  with  such  force  and  violence  that  the 
same  was  run  into  and  against  the  aforesaid 
engine  house  of  the  plaintiffs,  thereby  totally  de- 
stroying said  engine  house,  the  engme  and  en- 
gine bed,  coal  house,  coal  bins,  and  jack  bins, 
and  the  machinery,  appliances  and  accessories 
used  in  connection  with  said  engine.  Plaintiffs 
state  that  said  property  was  broken  and  dam- 
aged to  such  an  extent  that  the  same  was  of  no 
value,  and  became  and  was  worthless,  to  the 
plaintiffs'  damage  in  the  sum  of  $600.  Plain- 
tifEs  further  state  that  said  injury  and  damage 
to  said  property  was  caused  by  •  •  •  the 
negUgence  of  the  said  agents,  servants,  and  em- 
ployes in  charge  of  and  operating  said  train,  as 
aforesaid." 

Judgment  was  asked  for  the  sum  of  $600. 
The  defendant's  answer  was  a  general  de- 
nial. Plaintiffs'  evidence  showed  that  the 
car  was  run  off  the  end  of  the  switch  track 
while  being  operated  by  the  defendant's  em- 
ployes, and  that  it  struck  the  engine  house 
some  10  feet  back  of  the  point  where  the  ends 
of  the  rails  of  the  switch  track  were.  Wit- 
ness Fitzgerald  testified  tbat  he  was  standing 
in  front  of  the  boiler,  and  noticed  that  the 
cars  were— 

"coming  up  around  behind  the  cinder  pile  pret- 
ty speedy,  faster  than  I  ever  saw  them  come  in 
before." 

He  supposed  they  would  stop  at  the  coal 
bin,  but  they  did  not  check.  He  did  not  see 
the  end  of  the  car  that  hit  the  engine  room. 
He  states  that  the  engine  operated  by  the  de- 
fendant's employes  was  pushing  up  grade 
seven  or  eight  cars  in  order  to  set  a  car  of 
coal  at  the  plaintiffs*  bin.  It  was  snowing 
hard  at  the  time,  but  be  saw  one  of  the  men 
on  the  cars  give  the  stop  signal.  He  did 
not  know  whether  the  engine  wheels  slipped, 
but  said  the  engine  was  puffing  and  laboring. 
The  evidence  as  to  the  damage  is  not  con- 
troverted by  the  defendant;  it  being  shown 
that  the  car,  after  being  pushed  off  the  end 
of  the  track,  went  into  the  boiler  room  of 
the  plaintiffs'  mining  plant,  practically  de- 
stroying the  engine  house  and  the  engine 
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and  other  machinery  belonging  to  the  plain- 
tiffs. It  Is  not  claimed  here  that  the  allow- 
ance of  damages  was  excessive.  At  the  close 
of  plaintiffs'  case  in  chief  the  defendant 
offered,  and  the  court  overruled,  a  demurrer 
to  the  evidence.  Defendant  introduced  evi- 
dence tending  to  show  that  its  employ^  were 
pushing  these  cars  up  to  plaintiffs'  coal  bin 
on  this  switch  in  order  to  leave  some  of  the 
cars  there;  that  it  was  snowing,  and  that 
the  track  was  slippery;  that,  owing  to  the 
conditions,  signals  could  be  seen  only  a  short 
distance,  and  that  for  this  reason  one  brake- 
man  was  placed  near  the  front  of  the  train 
and  the  other  near  the  middle ;  that  because 
of  the  heavy  snowfall  the  engineer  could  not 
see  the  signal  given  by  the  brakeman  near 
the  middle  of  the  train ;  that  the  brakeman 
near  the  middle  gave  the  stop  signal  in  suf- 
ficient time,  but  that  there  was  a  slight  delay 
because  the  other  brakeman  had  to  transmit 
the  signal  to  the  engineer,  and  that  the  drive- 
wheels  of  the  engine  caught  on  the  rails,  and 
the  cars  were  proi)elled  forward  a  short  dis- 
tance farther  than  was  Intended.  The  en- 
gineer testified  on  cross-examination  that 
he  knew  the  length  of  the  switch  track ;  that 
it  was  snowing,  and  the  track  was  slick  and 
in  bad  Condition ;  that  he  stopped  as  soon  as 
he  could  after  getting  the  dgnal,  and  that  the 
engine  went  about  four  or  five  feet  before  it 
stopped,  and  he  said: 

"If  I  had  gotten  the  signal  in  time  I  wouldn't 
have  had  any  trouble  in  stopping  my  train." 

He  further  testifled  that  if  the  man  near 
the  rear  of  the  string  of  cars  had  given  the 
signal  to  the  other  brakeman  and  he  had  in 
turn  given  it  to  him  (the  engineer)  in  time, 
he  could  have  stopped  the  engine  without 
backing  into  the  plalntlfrs'  engine  house. 
One  reason  that  he  gave  for  becking  off  the 
end  of  the  switch  was  that  he  did  not  get  the 
signal  in  time,  and  the  other  was  that  be 
could  not  see.  The  brakeman  testified  that 
the  signals  were  given  In  time,  but  that  the 
engine,  for  some  reason,  did  not  properly  per- 
form. At  the  close  of  all  the  evidence  the 
defendant  renewed  its  request  for  a  peremp- 
tory instruction,  which  was  again  refused. 
The  case  was  submitted  to  the  Jury  on  an  in- 
struction asked  by  plaintiffs,  following  the 
charge  in  the  petition  and  two  Instructions 
asked  by  the  defendant,  the  first  being  that, 
if  the  property  was  destroyed  due  to  an  ac- 
cident or  mischance  not  reasonable  to  fore- 
see, the  verdict  must  be  for  the  defendant, 
and  the  other  being  that  the  employ^  of  the 
defendant  were  only  required  to  exercise 
ordinary  care  to  do  the  work  in  a  reasonably 
safe  way,  and  that  defendant  was  not  liable 
merely  because  the  plaintiffs*  property  was 
damaged,  that  before  the  Jury  could  find  for 
the  plaintiffs  they  must  find  from  the  evi- 
dence that  the  defendant's  employes  negli- 
gently failed  to  exercise  ordinary  care  in 
switching  the  cars  in  a  reasonably  safe  man- 
ner, and  that  they  must  find  that  the  damage 
to  plaintiffs'   property  was  the  direct  and 


proximate  result  of  such  negligence.  The  pe- 
tition contained  a  specific  allegation  of  negli- 
gence, in  that  the  defendant  had  failed  to 
put  a  stop  or  bumper  at  the  end  of  the  switdi 
track,  but  as  there  was  no  testimony  offered 
on  this,  at  the  request  of  the  defendant  this 
charge  of  negligence  was  withdrawn  from 
the  consideration  of  the  Jury,  and  we  there- 
fore eliminated  it  in  copying  from  the  peti- 
tion. 

It  Is  the  appellant's  contention  here  that 
the  petition  charged  only  general  negligence, 
and  that  the  case  was  submitted  in  plaintiffs' 
instruction  only  on  general  negligence,  and 
states  that  If  the  evidence  introduced  by 
plaintiffs — which  merely  showed  the  manner 
in  which  the  damage  was  done  and  the 
amount  of  the  damage — makes  a  prima  facie 
case  of  negligence,  there  was  no  error  in  the 
submission  of  the  case  on  plaintiffs'  Instruc- 
tion; but  appellant  contends  that  upon  the 
evidence  hereinbefore  detailed  there  can 
arise  no  presumption  of  negligence  on  Its 
part,  and  that  therefore  plaintiffs  must  re- 
cover on  the  res  ipsa  loquitur  doctrine,  or 
not  at  all,  and  that  this  case  Is  not  one  that 
falls  within  the  class  of  cases  to  which  that 
doctrine  is  applicable. 

[1]  There  are  some  acts  which  resnlt  In 
damage  that  are  so  simple  and  out  of  the  or- 
dinary course  of  events  that  to  merely  state 
the  ultimate  facts  is  about  as  specific  an 
averment  as  can  be  framed  Into  language, 
and  yet  this  language  may  also  be  termed 
"generaL"  The  charge  in  the  petition  was 
that  defendant's  emidoySs  negligently  backed 
a  railroad  car  off  the  end  of  a  switch — where 
it  did  not  belong — and  Into  plalnUffs'  engine 
house,  to  their  damage.  It  was  the  backing 
of  the  car  off  the  end  of  the  switch  that  caus- 
ed the  damage,  and  an  allegation  that  the  car 
was  so  handled,  negligently,  strikes  us  as  a 
specific  charge.  The  instruction,  as  before 
stated,  required  a  finding  of  negligence  on 
the  charge  contained  In  the  petition,  and  this 
fortifies  the  plaintiffs  against  the  attack  tbat 
they  had  not  made  a  prima  fade  case  <xi  the 
specific  charge  la  the  petition. 

[2]  On  the  other  hand,  we  are  cited  to  the 
case  of  Price  v.  Street  Ry.  Co.,  220  Mo.  435, 
119  S.  W.  932,  132  Am.  St  Rep.  588,  where 
the  Supreme  Court  held  that  a  charge  In  a 
petition  very  similar  to  the  charge  here,  un- 
der the  facts  of  that  case,  was  a  general  and 
not  a  specific  charge  of  negligence.  And,  ad- 
mitting that  the  plaintiffs'  petition  does  charge 
general  negligence,  and  that  the  instruction 
was  based  <xi  a  finding  of  general  negligence^ 
and  that,  in  order  for  plaintiffs  to  recover, 
their  evidence  concerning  the  occurrence  and 
the  damage  must  be  such  as  to  raise  a  pre- 
sumption of  negligence  (the  res  ipsa  loquitur 
doctrine),  we  are  still  of  the  opinion  that  the 
Judgment  should  be  alllrmed,  because  the 
identical  elements  which  have  called  forth 
the  application  of  the  res  ipsa  loquitur  doc- 
trine In  other  cases  of  negligence  are  pres- 
ent here;    that  is,  the  instrumentality  that 
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did  tbe  damage  was  under  the-  sole  control 
and  operation  of  tbe  defendant's  employes, 
the  occurrence— that  Is,  tbe  backing  of  the 
railroad  car  off  the  end  of  a  switch  track 
and  over  against  and  Into  plalntlfTs'  property 
—is  certainly  out  of  the  ordinary  course  of 
events  in  handling  railroad  cars,  and  the 
plaintiffs  merely  know  that  the  car  was  back- 
ed off  the  end  of  the  switch  track,  and  are  in 
no  position  to  explain  (from  the  fact  that  the 
car  was  under  the  sole  control  of  defendant's 
employes)  what  caused  this  unusual  occur- 
rence, and  the  facts  negative  any  idea  of  con- 
tributory negligence.  When  these  elements 
combine  in  a  case,  whether  It  be  a  railroad 
train  setting  fire  to  an  adjoining  landowner's 
property,  where  it  is  shown  that  sparks  from 
tbe  engine  caused  the  fire  (Kenney  v.  Bail- 
road,  80  Mo.  loc.  clt  578 ;  Wise  v.  Railroad,  85 
Mo.  178 — ^both  of  which  cases  were  decided 
prior  to  the  enactment  of  section  3151,  B.  S. 
1909,  which  was  first  passed  in  1887);  or 
whether  the  action  be  between  master  and 
servant  (Klebe  v.  Parker  Distilling  Co.,  207 
Mo.  480,  105  S.  W.  1057.  13  L.  B.  A.  (N.  S.) 
140;  Blanton  v.  Dold,  109  Mo.  64,  18  S.  W. 
1149) ;  or  whether  the  action  be  between  car- 
rier and  passenger  (Price  v.  Street  By.  Co., 
220  Mo.  435,  119  S.  W.  932,  132  Am.  St.  Bep. 
588,  and  numerous  other  cases  in  this  state) ; 
or  In  cases  where  one  is  walking  along  a 
street  and  is  struck  by  a  falling  object ;  or  in 
cases  where'  a  person  is  struck  by  objects 
swinging  out  from  tbe  side  of  cars  In  mo- 
tion (Chesapeake  &  O.  By.  Co.  v.  Davis,  119 
Ky.  641,  60  S.  W.  14);  or  in  cases  where 
cross-ties  fall  from  moving  railroad  cars  and 
strike  one  not  on  the  right  of  way  (Jlowser  v. 
Cumberland  ft  Foul  B.  Co.,  80  Md.  146,  80 
Aa.  906,  27  L.  B.  A.  154,  45  Am.  St  Bep. 
332) ;  or  in  cases  where  tbe  door  of  a  railroad 
car  falls  on  one  lawfully  trying  to  open  it 
(Tatemau  v.  Railway  Co.,  96  Mo.  App.  448, 
70  S.  W.  614) — ^from  the  foregoing  examples 
it  is  seen  that  tbe  application  of  the  res  ipsa 
loquitur  doctrine  is  not  limited  to  any  par- 
ticular class  of  cases.  As  said  In  Elebe  t. 
Parker  DlstUling  Co.,  207  Mo.  loc.  dt  490, 
491,  105  S.  W.  1057,  13  L.  B.  A.  (N.  S.)  140, 
the  holding  that  it  applied  or  did  not  apply  to 
certain  particular  cases  is  not  to  be  intended 
as  establishing  a  universal  role  without  limi- 
tations or  exceptions.  It  is  said  in  Blanton 
V.  Dold,  109  Mo.  loc.  dt  74,  18  S.  W.  1149: 

"But  some  catastropties  are  of  a  nature  such 
as  carry,  in  a  mere  statement  of  their  occur- 
rence, an  implication  of  some  neglect.  In  sndi 
event  'the  taing  itself  speaks,'  as  some  jadges 
have  expressed  it ;  often  in  Latin,  though  the 
idea  is  none  the  less  forcible  or  clear  in  our 
mother  tongue.  Byroe  v.  Boadle  (1863)  2  H. 
ft  G.  (£zch.)  725:  Briggs  v.  Oliver  (1866)  4 
H.  &  Or(Exch.)  407." 

n>e  case  of  Byrne  t.  Boadle  (cited  In  the 
auotattoB)  was  where  a  traveler  was  jpermit- 
ted  to  recover  «d  diowiog  that  he  was  struck 
by  a  solid  sutwtance,  -  which  was  a  bale  of 
goods;    that  at  tiie  time  this  bale  of  goods 


was  being  lowered  from  the  window  of  a 
war^ouse,  and  proof  of  tbe  ownership  of  the 
warehouse.  The  case,  of  :Lane  v,  Illinois 
Cent  B.  Co.,  48  La.  Ann.  833,  9  South.  560. 
Is  very  similar  to  our  case  on  the  facts. 
Some  cars  were  backed  into  the  jwoperty  of 
the  plaintiff,  destroying  a  barroom  and  the 
appurtenances  and  injuring  plaintifTs  wife. 
The  court  in  disposing  of  that  case,  after 
stating  the  facts,  remarked: 

"It  is  useless  to  state  how  the  accident  occur- 
red. The  defendant  explains  the  circumstances 
under  which  it  happened,  but  does  not  attempt 
to  justify  it,  or  even  to  cliarge  aay  contributory 
negligence  on  the  part  of  tbe  part?  really  in- 
jured." 

In  our  case  the  defendant  undertook  to 
explain  how  this  car  was  run  off  the  track 
and  into  th»  plaintiffs'  property,  but  the  ex- 
planation was  not  sufficient  to  satisfy  the 
Jury,  and  Is  not  sufficient  to  cause  us  to  ques- 
tion the  correctness  of  their  determination. 

We  are  cited  in  ap];)ellant's  brief  to  the 
case  of  McAnany  v.  Shipley,  189  Mo.  App. 
306,  176  S.  W.  1079,  the  application  of  which 
to  this  case  we  fail  to  seow 

If  the  appellant  is  correct  In  that  the 
diarge  in  tbe  petition  is  a  general  charge, 
then  plaintiffs'  evidence  did  no  more  than 
sustain  a  general  charge.  It  Is  held  in  Price 
V.  Street  By.  Co.,  supra,  that  a  plaintiff  does 
not  lose  the  right  of  resting  on  the  presump- 
tion tC  the  evidenqe  introduced  (meaning  by 
the  plaintiff)  does  not  clearly  sb<xw  what  did 
cause  tbe  acddent  Tlie  only  evidence  in  our 
case  indicating  what  caused  the  cars  to  be 
backed  too  far  was  pat  in  by  the  defendant, 
and  the .  testimony  of  defendant's  witnesses, 
even  had  they  been  introduced  by  the  plain- 
tiffs, would  have  fallen  within  the  rule  in 
the  Price  Case,  as,  under  their  evidence,  it 
is  doubtful  whether  it  was  a  failure  to  give 
the  signal,  in  time,  or  the  fact  that  snow 
was  falling,  that  caused  the  car  to  be  push- 
ed farther  than  was  intended  by  the  en- 
gineer. 

Under  any  view  of  tbe  evidence  and  the 
law  governing  this  case,  the  Judgment  is  for 
tbe  right  party,  and  should  be  affirmed.  It  Is 
accordingly  so  ordered. 


BOBEBTSON, 
concur. 


P.  J.,  and  STUBGIS,  J., 


WALL  V.  ST.  LOUIS  ft  S.  F.  R.  CO. 

(No.  1698.) 

(Springfield   Court   of   Appeals.      Missouri 
Feb.  15,  1916.) 

1.  Cabbzebb  $=>70— Bight  to  Stns. 

Where  plaintiff  undertook  to  perform  the 
duty  of  giving  his  deceased  mother  a  decent 
burial,  and  assumed  responsibility  for  all  funer- 
al expenses  and  tbe  cost  of  transportation  of 
the  corpse,  he  was  the  proper  party  to  sue  a 
carrier  for  violating  his  right  to  control  the 
bodv  for  the  purpose  of  a  decent  burial  by  so 
mishandling  the  box  in  his  presence  as  to  bend 
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down  the  thumbscrew  and  bnrst  open  the  sides 
of  the  box. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  JIS  286-271.  363 ;  Dec  Dig.  «=37ai 
2.  Caebiers    <3=5»135  —  Damages— Exoessivb- 

RESS. 

Plaintiff  shipped  his  mother's  corpse  by  rail- 
road, and  when  the  box  and  casket  containing 
it  were  being  unloaded  at  its  destination  the 
baggageman  pushed  one  end  upon  a  truck  about 
18  inches  below  the  door  of  the  car,  threw  the 
other  end  out,  and  threw  a  heavy  trunk  on  top 
of  it.  Plaintiff  protested,  telling  him  the  bor 
contalnpfl  his  mother's  body,  and  the  baggage- 
man replied  with  profane  and  vulgar  language, 
and  continued  to  throw  other  trunks  on  tlie 
box  until  the  thumbscrews  were  bent  down  and 
the  Bides  of  the  box  broken  open,  making  it 
necessary  to  repair  the  box  before  the  funeral. 
The  jury  returned  a  verdict  lor  $5  actual  dam- 
ages and  $500  punitive  damages.  Held,  that 
the  punitive  damages  were  not  excessive,  or  so 
out  of  proportion  to  the  actual  damages  as  to 
indicate  passion  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  557-630,  599-602,  603%-604%; 
Dec.  Dig.  «=>135.] 

Farrington,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pemiscot  Coan- 
ty;   Frank  Kelly,  Judge. 

Action  by  W.  R.  WaU  against  the  St 
Lonis  &  San  Francisco  Railroad  Company. 
Judgment  for  plalntUt.  and  defendant  ap- 
peals.   Affirmed. 

W.  P.  Evans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Gir- 
ardeau, for  appellant.  C.  O.  Shepard,  of 
Caruthersvine.  H.  E.  Doerner,  of  Steele,  and 
Everett  Reeves,  of  Caruthersvllle,  for  re- 
spondent. 

ROBERTSON,  P.  J.  This  case  has  been 
to  the  St  Louis  Court  of  Appeals,  and  the 
opinion  of  that  court  Is  reported  in  184  Mo. 
App.  127,  168  S.  W.  257.  After  the  case  re- 
turned to  the  circuit  court,  the  defendant 
filed  an  amended  answer,  alleging,  among 
other  things: 

"That  the  plaintiff  is  not  the  only  child  of  the 
deceased,  but  she  left  other  children,  who  ore 
not  made  parties  to  this  suit;  that  their  names 
are  unknown  to  defendant,  and  for  that  reason 
cannot  be  stated;  and  defendant  avers  that  there 
is  a  defect  of  parties  plaintiff  in  this  suit." 

The  plaintiff  dtirlng  the  latter  part  of  his 
mother's  life  was  supporting  her.  She  and 
some  of  the  other  children  were  living  with 
him.  Upon  the  death  of  the  mother  the 
plaintiff  assumed  the  responsibility  for  all 
funeral  exjienses  and  the  cost  of  the  trans- 
portation charges  of  the  corpse,  as  alleged 
in  his  petition.  Plaintiff  and  several  wit- 
nesses In  his  behalf  testified  that  when  the 
box  and  casket  containing  his  mother's  body 
were  being  unloaded  at  Brooks  Junction  the 
baggageman  pushed  one  end  of  the  box  onto 
a  truck  beside  and  about  18  inches  below  the 
door  and  then  threw  the  other  end  oat  He 
then  threw  a  heavy  drummer's  trunk  on  top 
of  the  box.  At  that  time  the  plaintiff  was 
standing   outside  of  the  baggage  car   and 


requested  the  baggageman  to  not  do  that, 
and  stated  to  him  that  the  box  contained 
his  mother's  body.  The  baggageman  re- 
plied, "To  hell  with  it,"  and  deUvered  him- 
self of  a  few  profane  and  vulgar  epithets  di- 
rected to  the  failure  to  some  one  to  furnish 
him  assistance.  He  continued  to  throw 
trunks  on  the  box  until  he  had  three  on  it 
and  bent  the  thumbscrews  down  and  burst- 
ed  the  sides  of  the  box.  Before  the  funeral 
the  plaintiff  had  the  box  repaired.  The 
baggageman  denied  the  plaintiff's  testimony 
and  stated  that  the  station  agent  and  the 
train  porter  were  present  when  he  was  un- 
loading the  baggage,  but  neither  of  these 
parties  were  called  as  a  witness.  The  de- 
fendant put  the  undertaker  who  took  chartie 
of  the  body  at  Bloomfleld  on  the  witness 
stand,  and  he  testified  that  the  thumbscrews 
on  top  of  the  box  were  bent  down  and  the 
sides  of  the  box  split 

The  Jury  returned  a  verdict  for  f5  actual 
and  $500  punitive  damages.  The  defendant 
has  appealed,  and  only  two  points  are  urged 
in  the  brief— a  defect  of  parties  plaintiff  and 
that  the  excess  of  the  punitive  damages  over 
the  actual  indicates  passion  and  prejudice 
on  the  part  of  the  Jury. 

[1]  The  right  to  recover  In  this  case,  as 
discussed  by  the  St  Louis  Court  of  Appeals 
when  the  case  was  there,  is  not  a  property 
right  in  the  commercial  sense,  but  a  right, 
as  defendant  concedes,  of  the  near  of  kin 
to  possess  and  control  the  body  for  the  pur- 
pose of  a  decent  buriaL  Defendant  also 
states  this  in  its  brief: 

"That  there  may  be  a  recovery  of  punitory 

damages,  for  a  willful,  malicious,  or  wanton 
violation  of  this  right,  we  concede  to  l>e  no 
longer  an  opea  question  in  this  state." 

The  plaintiff  being  the  person  who  had  un- 
dertaken to  perform  the  duty  of  giving  his 
deceased  mother  a  decent  burial,  and  being 
the  only  person  who  was  affected  financially 
by  actual  damages  to  the  box  furnished  ex- 
clusively by  him,  and  being  also  the  only  per- 
son who  observed  or  was  directly  affected 
by  the  outrages  committed  by  the  baggage- 
man, he  was  the  proper  and  only  party  en- 
titled to  sue.  The  theory  contended  for  In 
behalf  of  defendant  If  applied,  would  lead 
to  absurd  results.  According  to  that  con- 
tention, babes  and  far-away  relatives,  who 
never  know  of  the  disgraceful  occurrences, 
would  be  necessary  parties;  those  who  suf- 
fered no  pecuniary  loss  would  have  to  be 
made  parties,  and  as  to  ttaem  no  punitive 
damages  could  be  assessed.  If  there  were 
others  who  would  come  within  the  role  that 
penults  a  recovery  in  the  case  at  bar,  the 
testimony  failed  to  dis<doae  them.  In  defend- 
ant's brief  is  cited  Koeber  v.  Patek,  68  L 
R,  A.  956.  In  tliat  case  it  was  held  that  the 
allegation  that  plaintiff  was  the  son  of  de- 
ceased, and  that  he  was  the  only  person  hav- 
ing any  Interest  was  sufladent  to  negative 
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bxiatence  of  any  other  person  having  equal  or 
greater  right  or  duty  to  supply  proper  buriaJ 
to  his  mother's  remains.  In  that  case  it  is 
further  stated  that,  if  others  existed  whose 
rights  suffered,  defendant  could  set  up  such 
facts  and  then  the  necessity  of  their  Joinder 
be  then  considered.  In  the  case  at  bar  the 
testimony  discloses  that  plaintiff  assumed 
and  was  exercising  fuU  and  exclusive  con- 
trol of  the  burial  of  his  mother,  and  until 
the  defendant  disclosed  that  there  were  oth- 
ers whose  rights  were  inrolved  we  must  as- 
sume that  all  necessary  parties  are  in  court 
We  hold  that  in  this  case  there  is  no  show- 
ing of  a  defect  of  parties  plaintiff,  and  this 
point  is  ruled  against  defendant 

[2]  The  contention  that  the  punitive  dam- 
ages are  excessive  is  based  on  the  assertion 
that  they  bear  no  Just  proportion  to  the 
actual  damages  found,  and  hence  this  indi- 
cates passion  and  prejudice.  In  the  case  of 
Adams  t.  St  Louis  &  San  Francisco  R.  Co., 
149  Mo.  App.  278,  284,  130  S.  W.  48,  the  Jury 
assessed  no  actual  damages  in  the  verdict 
and  $100  punitive,  and  this  court  affirmed 
the  Judgment  In  the  opinion  in  McNamara 
V.  St  Louis  Transit  Co.,  182  Mo.  676,  686,  81 
S.  W.  880,  66  L.  B.  A.  486,  many  instances 
are  given  of  a  great  difference  in  the  actual 
and  punitive  damages  allowed,  and  in  which 
the  Judgments  were  affirmed  on  appeal.  The 
utter  and  wicked  disregard  with  which  the 
employe  of  defendant  in  this  case  at  bar 
treated  the  remains  of  plaintiff's  deceased 
mother,  when  plaintiff  was  undertaking  to 
perform  bis  sad  duty  thereto,  were  such  that 
we  are  convinced  that  the  punishment  ad- 
ministered by  the  Jury  is  extremely  moder- 
ate. 

The  Judgment  Is  Just  and  is  affirmed. 

STURGIS,  J.,  concurs.  rARBTNGTON, 
J.,  concurs,  except  that  he  Is  of  the  opinion 
the  Judgment  should  be  reversed,  and  the 
cause  remanded,  unless  plaintiff  reduces  his 
recovery  to  flOO. 

FARRINGTON,  3.  (dissenting).  I  concur 
In  the  foregoing  opinion  in  so  far  as  it  af- 
firms the  Judgment  for  actual  damages,  but 
cannot  agree  to  the  amount  allowed  as  puni- 
tive damages.  The  only  Justification  for  al- 
lowing such  damages  is  that  the  act  done 
by  this  servant  of  the  defendant  In  charge 
of  the  express  car  was  done  in  a  reckless, 
wanton,  and  in  law  malicious  manner.  His 
motive,  causing  him  to  act  as  he  did.  Is  clear- 
ly shown  by  the  plaintiff's  testimony,  in 
which  he  said  the  servant  was  cursing  be- 
cause his  employer  didn't  furnish  enough 
help  for  him  in  handling  the  baggage.  It 
Is  not  a  case  where  the  defendant  is  mali- 
ciously, wantonly,  and  recklessly  injuring 
the  other  party,  vindictively,  because  infuri- 
ated at  him,  or  for  the  purpose  of  humilia- 
tion. There  is  no  showing  that  the  defend- 
ant acquiesced  in  the  servant's,  act,  or  rati- 


fied it,  or  had  any  knowledge  whatever  that 
he  was  of  such  a  disposition ;  and  while  all 
this  does  not  excuse  the  master,  it  should 
be  borne  in  mind  in  fixing  the  extent  of  the 
punishment  to  be  visited  on  the  master.  As 
a  matter  of  fact  the  evidence  is  that  the 
servant  who  did  the  wrong  was  in  the  em- 
ploy of  the  United  States  Express  Company, 
which  ran  its  cars  In  the  train  operated  by 
the  defendant,  and  so  the  railroad  company 
became  his  master. 

Turning  to  our  statutes,  to  see  how  much 
a  jury  would  be  permitted  to  punish  the  ac- 
tual party  who  did  the  wrong  in  this  case, 
we  find  that  the  maximum  fine  is  fixed  at 
$200,  it  being  a  misdemeanor,  and  probably 
not  over  $100,  if  section  4619,  R.  S.  1909,  ap- 
plies. Other  statutes — such  as  section  4792, 
R.  S.  1909,  directed  against  opening  a  grave 
and  stealing  the  body — fix  the  fine  at  not  to 
exceed  $500.  We  call  attention  to  these  stat- 
utes, because  the  Legislature  has  fixed  a 
maximum  limit  for  the  fines  for  offenses  in- 
volving far  more  turpitude  than  is  display- 
ed in  the  case  before  us.  The  verdict  tui^i- 
lyzed,  fines  the  railroad  company  for  a  wrong 
of  a  servant,  who  is  indirectly  In  its  employ, 
the  sum  of  $500  for  doing  an  actual  damage 
of  $5.  I  say  it  Is  excessive,  and  that  It 
should  be  reduced  to  $100  punitive  damages. 


CUNNINGHAM  v.  VON  MAYES  et  al. 

(No.  1688.) 

(Spriagfidd   Coturt  of  Appeals.     Missouri. 

Feb.  15,  1916.) 

FiXTPgES  »=»15— Exaotrarow  Saia— Post  0»- 

ncE  OunntT. 

Articles  necessary  to  fix  up  a  store  building 
aa  a  poet  office,  placed  therein  and  leased  along 
with  it  though  separately  mentioned,  when  it 
was  leased  as  a  post  office,  some  of  them,  not  at- 
tached, and  the  others  only  by  nails,  screws,  or 
brackets,  to  keep  them  in  place,  all  of  which 
will  neceeaarily  be  removed  when  the  post  of- 
fice use  ceases,  are  not  fixtures,  so  as  to  pass 
by  execution  sale  of  the  realty;  permanency  of 
annexation  being  lacking. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  fS  23-29;  Dec:  Dig.  «=»16.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Frank  Kelly,  Judge. 

Injunction  suit  by  Clinton  H.  Cunningham 
against  Von  Mayes,  receiver  of  the  Citizens' 
Bank  of  Hayti,  and  another.  From  an  ad- 
verse Judgment  plaintiff  appeals.    Affirmed. 

C.  G.  Shepard  and  Everett  Reeves,  both  of 
Caruthersvllle,  for  appellant  B.  L.  Guffy  and 
Von  Mayes,  both  of  Haytl,  for  respondents. 

STURGIS,  J.  This  is  a  suit  to  enjoin  the 
sheriff  and  Judgment  creditor  from  selling 
under  iexecutlon  the  post  office  furniture  and 
fixtures  in  the  building  at  Caruthersvllle, 
Mo.,  leased  to  the  United  States  for  a  post 
office,  and  being  used  as  such.  The  plaintiff 
is  the  owner  of  the  real  estate.  Including  the 


building  having  title  thereto  by  virtue  of 
^    71 
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sheriff's  deed  under  execution.  One  Roberts 
was  the  former  owner  of  totb  the  balldins 
and  the  turnltare  and  fixtures  In  question, 
and,  aa  sncb,  leased  tbe  same  to  the  United 
States  for  post  office  purposes  for  tbe  period 
of  ten  years.  Subsequent  ■  to  this  lease  two 
Judgments  were  obtained  against  Roberts. 
Execution  was  Issued  on  one  Judgment,  levy 
made  on  this  real  estate,  ahd  tbe  same  sold, 
and  a  sheriff's  deed  executed  to  defendant 
as  purchaser  conveying  the  same  to  him  by 
appropriate  description  of  the  land.  Subse- 
quently execution  was  Issued  on  the  other 
Judgment  and  lery  made  by  the  sheriff  on 
the  post  office  furniture  and  fixtures  as  the 
personal  property  of  Roberts.  The  plaintiff 
claims  that  such  property  Is  not  personalty, 
but  a  part  of  his  real  estate  passing  to  him 
by  his  purchase  and  sheriff's  deed.  Tbe 
trial  court,  after  hearing  the  evidence,  found 
for  defendant,  and  refused  to  grant  a  perma- 
nent Injunction. 

The  rights  of  the  United  States  as  tenant 
of  this  property  are  in  no  wise  involved,  as 
the  purchaser  of  any  or  all  of  it,  whether 
realty  or  personalty,  must  take  the  same 
subject  to  such  lease.  This  suit  is  in  reality 
between  two  creditors  or  purchasers  under 
the  respective  executions,  and  it  Is  held  in 
Donnewald  v.  Turner  Real  Estate  Ck>.,  44 
Mo.  App.  350,  and  State,  to  Use,  v.  Marshall 
&  Co.,  4  Mo.  App.  29,  that  in  such  cases 
many  of  the  distinctions  arising  between 
landlord  and  tenant,  vendor  and  vendee,  eta, 
determining  tbe  question  whether  as  between 
such  parties  fixtures  are  to  be  regarded  as 
personalty  or  part  of  the  realty,  are  of  no 
value.  It  is  said  in  the  second  case  that  the 
question  of  intention,  which  is  so  often  the 
paramount  one, '  is  of  little  Importance  and 
in  the  first  one  It  is  said  that  the  issues  must 
be  determined  with  more  particular  reference 
to  the  character  of  the  annexation  and  the 
uses  and  purposes  of  the  property  annexed. 
This,  we  think,  means  little  more  than 
that  the  intention  of  tbe  owner  la  to  be  de- 
termined hy  the  physical  and  other  perti- 
nent facts,  rather  than  by  any  express  In- 
tention as  evidenced  by  contract  or  under- 
standing between  the  parties  differently  in- 
terested in  the  property  or  by  any  secret  in- 
tention established  by  oral  evidence.  Prog- 
ress Press  Brick  Co.  v.  Brick  &  Quarry  Co., 
151  Mo.  501,  516,  52  S.  W;  401. 

Tbe  material  physical  and  pertinent  facts 
in  this  case  are:  That  the  building  had  not 
been  erected  for  the  special  purpose  of  a 
post  office,  but  for  general  business  purposes 
and  was  an  ordinary  storeroom.  The  fixtures 
were  not  built  in  or  with  the  building  nor 
contemplated  as  a  part  of  the  same.  Rogers 
V.  Crow,  40  Mo.  91,  93  Am.  Dec.  299.  When 
it  was  leased  for  tbe  post  office  the  owner 
was  required  to  and  did  place  this  furni- 
ture and  fixtures  therein  and  lease  the  same 
along  with  the  building,  though  separately 
mentioned  In  the  lease.    It  is  agreed  that 


these  fixtures  are  such  as  are  nsnal  and  com- 
mon in  poet  offices  tn  towns  such  as  Carutb- 
ersvffle.  They  are'  manufactured  and  sold 
for  that  purpose,  and  are,  for  the  most  part, 
suitable  for  no  other  purpose.  When  the 
governmeat  ceases  to  use  a  building  for  a 
post  office,  sxscb  fixtures  are  necessarily  re- 
moved, if  the  building  is  to  be  further  used 
at  all,  and  in  this  respect  such  fixtures  dlf- 
fer  from  ordinary  trade  fixtures  whidb  may 
be  used  by  successive  owners  or  tenants  In 
the  same  or  any  similar  business.  It  is  com- 
mon knowledge  that  such  fixtures  are  moved 
from  one  building  to  another  on  the  change 
of  the  post  office  site.  The  particular  fix- 
tures In  question  consisted  of  post  ofllce  cab- 
inets with  boxes  therein,  money  order  and 
stamp  cabinets,  general  delivery  cabinets,  ta- 
bles for  receiving  and  dispensing  mall  both 
dty  and  rural  route,  lockers,  desks,  an  iron 
safe,  etc.  Tlie  cabinets  of  boxes,  tbe  money 
order  and  stamp  cabinets,  and  general  de- 
livery cabinets  were  so  placed  as  to'  form  a 
partition  separating  the  lobby  from  the  part 
of  the  room  used  by  the  post  office  employes. 
These  were  set  on  tbe  floor  or  on  bases  pre- 
pared for  same,  and  fastened  thereto  by 
screws  or  nails  and'  were  also  fastened  to 
the  celling  by  brtices.  No,  or  only  slight, 
damage  would  be  done  to  the  bUUding  by 
their  removal.  The  Iron  safe,  the  lockers, 
tables,  and  some  of  the  cabinets  were  not 
fastened  to  the  ballding  at  alL  We  know  of 
no  rule  by  which  these  articles  of  furnltOTB 
last  mentioned,  not  in  any  way  attadied  to 
the  realty,  can  be  held  to  be  fixtures  and  pass 
with  the  realty.  While  necessary  to  the  use 
to  which  tbe  building  is  now  put,  so  is  house- 
hold furniture  in  every  dwelling  house,  and 
Iron  safes  In  offices  and  business  houses. 

In  19  Cyc.  1037,  the  test  as  to  fixtures  being 
part  of  the  realty  Is  stated  thus : 

"(1)  Actual  annexation  to  the  realty,  or  some- 
thing appurtenant  thereto.  (2)  Appropriation 
to  the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  conneeted.  (3)  Tbe  intention 
of  the  party  making  the  annexation  to  make  the 
article  a  permanent  accession  to  the  freehold; 
this  intention  being  Inferred  from  the  nature  of 
the  article  affixed,  the  relataoo  and  situation  of 
the  party  making  the  annexatioai  the  structure 
and  mode  of  anuezationt  and  the  purpose  or 
use  for  which  tbe  annexation  has  been  made." 

And  in  this  same  work  and  volume  (page 
1047)  this  language  is  used : 

"If  the  annexation  is  not  intended  to  be  per- 
manent, the  chattel  will  not  be  deemed  a  fixture. 
As  it  is  sometimes  expressed.  It  must  be  for 
the  benefit  of  the  inheritance.'  " 

To  the  same  effect  Is  Donnewald  v.  Turner 
Real  Estate  Co.,  supra,  citing  Wood  Land- 
lord and  Tenant  In  Rogere  v.  Crow,  40  Mo. 
91,  93  Am.  Dec.  299,  the  court  held  that 
lamps,  chandeliera,  candelabra,  sconces,  brack- 
ets, and  the  various  contrivances  for  light- 
ing houses,  In  that  case  a  churcb,  by  means 
of  candles,  oil,  or  other  fluids  or  gas,  are  not 
fixtures,  and  do  not  form  part  of  the  freehold 
so  as  to  pass  by  a  sale  of  the  realty,  though 
affixed  thereto  and  necessaix^  Its  use  as 
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BQch.  It  is  also  there  held  that  a  church 
organ  was  such  a  fixture  where  the  facts 
showed  that  In  bulldlns  the  church  an  alcove 
or  recess  had  been  ct^structed  so  as  to  re- 
ceive the  ot^an,  and  it  was  a  part  of  tlie 
church  as  designed.  The  criterion  for  deter- 
mining what  a^e  fixtures  is  there  stated  to 
be  the  united  application  of  the  tests  abovfe 
quoted  from  19  Qyc.  1037.  This  case  is  Cited 
and  followed  by  the  Court  of  Appeals  of  Illi- 
nois  In  Chapman  t.  Union  Mutual  Life  Ins. 
Co.,  4  ni.  App.  29,  where  it  Is  held  that  ordi- 
nary movable  settees  of  a  church,  as  weU  as 
gas  chandeliers,  lamps,  brackets,  etc,  are  not 
such  fixtures  as  pass  with  the  realty  under 
a  sherifTs  sale  thereof,  the  court  saying : 

"But  the  fact  that  furniture  la  indispensable 
to  the  proper  uses  of  tiie  building  does  not  make 
the  furniture  bo  far  a  permanent  accessory 
thereto  as  to  impress  upon  it  the  character  of  a 
fixture." 

In  Tyler  v.  White,  68  Mo.  App.  60T,  610,  it 
is  made  a  test  of  fixtures : 

"Tiiat  a  permanent  accession  to  the  freehold 
was  intended  to  be  made  by  the  annexation  of 
the  artide." 

The  court  may  well  have  found  here  that 
the  only  purpose  in  fastening  these  fixtures 
to  the  realty  was  for  security  and  to  keep 
same  in  placa  This  fact  tends  to  rebut  the 
idea  ot  same  becoming  a  part  of  the  realty. 
19  Cyc.  1041. 

The  present  case  difTers  from  Crane  v.  Con- 
struction Co.,  121  Mo.  App.  209,  98  S.  W.  795, 
and  St  Louis  Radiator  Co.  t.  Carroll,  72  Mo. 
App.  315,  and  Sosmon  v.  Conlon,  57  Mo.  App. 
25,  cited  by  respondent,  as  the  property  there 
in  question  was  placed  in  the  building  in  ac- 
cordance with  the  purpose  and  design  for 
which  the  building  was  constructed  or  to  be 
permanently  used. 

These  views  lead  to  an  affirmance  of  the 
judgment 

BOBEKTSON,  P.  J.,  and  FABRINGTON, 
J.,  concur. 


GARTER  V.  WABASH  B.  OO.     (No.  14838.) 

(St  Louis  Conn  of  Appeals.    Missouri    Veb.  8, 
1916.) 

1.  Bailboass  «»84S— CBossino  Accidents— 

Pbooi^Pkcua  Facie  Cask. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing tke  existence  of  some  evidence  that  the 
warning  signals  were  not  fdven  as  required  by 
Bev.  St  1909,  S  3140,  establishes  a  prima  facie 
case,  unless  it  conclusively  appears  that  the 
injury  was  the  result  of  the  negligence  of  the 
party  injured,  or  that  it  was  not  due  to  the 
failure  to  give  the  signals. 

[Eld.   Mote.— For  other  cases,   see   Railroads, 
Cent  Dig.  U  118&-1150:  Dec.  Dig.  «=^48.] 

2'.  ■Raii.koaIjb  «a»3S4— OSosstng  Accidents— 
Dorr  TO  Stop  and  Lisebn— Sudden  Bx- 
crrxHENT  waou  Fauube  to  Sound  Wabn- 

ING. 

Where  a  team  in  approaching  a  railroad 
crossing' becomeaunmanageable  upon  the  sudden 
appearance  of  an  approaching  trMB,  and  defend- 
ant's, failure  to  give  the  warning  •igaals  in. ap- 


proaching the  crossing  as  required  by  Rev.  St. 
1900,  i  .31^,  contribntes  to  the  ooUiBion  that 
follows,  the  driver  of  the  team,  in  the  excitement 
of  the  sudden  danger  thrust  upon  him  through 
the  failure  of  defendant  to  give  the  signals,  is 
not  to  be  held  to  tlie  same  accountability  for 
failing  to  look  and  listen  as  is  a  prudent  person 
who  is  afforded  time  to  deliberate  and  act  after 
BO  doing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1027 ;  Dec.  Dig.  «=»3S4.] 

3.  Raclboads  «=5»337— Cbossing  Accidents— 
Fah-use  to  Sound  Wabnins— BxorrEMEHT 
or  HoBSBs. 

Where  the  proximate  cause  of  a  crossing 
accident  is  defendant's  failure  to  sound  warning 
as  required  by  Rev.  St  1909,  {  3140,  the  right 
to  recover  cannot  be  defeated  because  plaintiff's 
team  contributed  to  the  accident  by  becoming 
excited  and  unmanageable  at  the  sudden  fast  ap- 
proach of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  it  1090-1096;  DecTbig.  (SasSST.] 

4.  Railboads  €=3337— Cbossinq  Accidents— 
Pboximatb  Causbj— Evidence. 

Where  plaintiff's  team  in  approaching  a 
crossing  became  excited  and  unmanageable  at 
the  sudden  fast  approach  of  a  train,  and  a  col- 
lision ensued,  d«ii1endant's  failure  to  sound 
warning  as  requhed  by  Rev.  St  1909,  §  3140, 
was  the  proximate  cause  of  plaintiff's  injury. 

[Kd.  Note.— For  other  cases,  see  Baihroads, 
Cent.  Dig.  {g  1090-1095;  Dec  Dig.  «=>337.] 

6.  Afpeai.  and  Bbbob  «=3l066  —  Habmu»s 

Ebkob— Instbuctionb. 

In  an  action  under  the  wrongful  death 
statute  allowing  a  recovery  of  from  $2,000  to 
$10,000,  an  instruction,  general  in  character, 
authorisiag  a  recovery  for  the  value  of  probable 
support  when  there  is  no  evidence  of  decedent's 
earnings,  is  not  rever.-rible  error,  if  nothing  ap- 
pears to  anthorize  at  least  a  recovery  of  nomi- 
nal damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  «=>106e.] 

6.  Afpeai,  and  Ebkob  ®s>216— Inbtbuctions 
— Necbbsitt  fob  Bequests. 

Failure  of  defendant  to  request  an  instruc- 
tion limiting  recovery  to  nominal  damages  is  a 
waiver  of  its  right  to  complain  on  appeal  of  the 
general  character  of  the  instruction, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  «=»216;  Trial,  Cent  Dig.  § 
628.] 

7.  Afpeai.  and  Ekbob  €=>301  —  Habmless 
Eebob— Instbuctionb. 

Where  a  motion  for  a  new  trial  contains 
no  assignment  that  the  verdict  was  excessive, 
an  instruction  authorixing  a  recovery  for  loaa 
of  probable  support  when  there  is  no  evidence 
of  decedent's  earnings  will  not  be  regarded  as 
reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cont  Dig.  §f  1743,  1753-1755;  Dec 
Dig.  <S=»3Q1,] 

Appeal  from  Circuit  C!ourt,  Audrain  Coun- 
ty; James  D.  Barnett  Judge. 

"To  be  officially  published." 

Action  by  GUUe  Carter  against  the  Wa- 
bash Railroad  Company.  From  a  Judgment 
for  plaintfff,  defendant  appeals.    Affirmed. 

David  H.  Robertson,  of  Mexico,  Mo.,  and 
J.  L.  Minnis,  of  SL  Louis,  foi-  appellant 
Barclay,  Fauntleroy  &  Cullen,  of  St  Louis, 
and  Fry  &  Rodgers  and  E.  S.  Gantt,  all  oif 
Mexico,  Mo.,  for  respondent 
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.  NORTONI,  J.  Thla  Is  a  trait  for  damages 
accrued  to  plaintiff  under  the  wrongful  death 
statute  on  account  of  the  negligence  of  de- 
fendant Plaintiff  recovered,  and  defendant 
prosecutes  the  appeal. 

The  grounds  of  negligence  relied  upon  re- 
late to  the  failure  of  defendant  to  sound  the 
bell  or  whistle  attached  to  its  locomotive  en- 
gine on  approaching  a  public  road  crossing 
at  which  plaintiff's  husband  was  killed.  It 
appears  plaintiff's  husband  and  his  neighbor 
Byars  were  en  route  home  from  Benton  City, 
riding  in  an  ordinary  lumber  wagon  drawn 
by  a  team  consisting  of  one  horse  and  a 
mule.  The  hour  was  about  noon,  and  they 
were  driving  south  In  the  highway  approach- 
ing the  Crossing  on  defendant's  track  when 
it  appears  decedent's  team  became  frighten- 
ed and  ran  upon  the  track  Immediately  In 
front  of  defendant's  locomotive  and  train. 
PlaintlfTs  husband  was  engaged  in  driving 
the  team.  The  railroad  track  runs  slightly 
southeast  and  northwest  through  Benton 
City,  a  small  town,  while  the  highway — 
that  Is,  Sims  street — on  whidi  plaintUTs  hus- 
band was  driving,  runs  north  and  south. 
Sims  street  U  at  the  eastern  border  of  Ben- 
ton City,  and  is  a  much-used  public  highway 
on  which  defendant  maintained  a  railroad 
crossing.  Front  street,  in  Benton  City,  paral- 
lels the  railroad  track  on  the  north  side  and 
immediately  south  of  it ;  that  is,  between  it 
and  the  railroad  tracks  are  a  number  of  resi- 
dences, outhouses,  trees,  etc.,  so  as  to  more 
or  less  obstruct  the  view  to  the  westward 
of  one  driving  south  on  Sims  street  until 
Short  street  Is  reached,  where  the  view  is 
more  or  less  open,  but  obstructed  farther 
west  to  some  extent  Decedent,  driving  the 
team,  came  south  on  Sims  street  across 
Short  street,  and  south  of  the  latter  street 
where  upon  defendant's  right  of  way  several 
obstructions  to  the  western  view  appear. 
Besides  the  defendant's  main  line.  It  main- 
tained two  side  tracks  north  of  It  Near 
or  about  426  feet  west  of  the  Sims  street 
crossing  and  44  fee^  to  the  north  of  the  track 
on  the  right  of  way  defendant  maintained 
its  stock  pens.  Further  west  were  certain 
corn  cribs  and  other  small  buildings.  About 
14  feet  north  of  the  main  track  was  what  is 
called  the  passing  track,  and  18  feet  8 
inches  north  of  the  passing  track,  that  is, 
between  31  and  32  feet  north  of  the  main 
track,  was  defendant's  house  track.  Both 
of  these  side  tracks  separated  from  the 
main  line  some  distance  west  of  the  Sims 
street  crossing.  On  the  stock  track  were 
standing  a  string  of  stock  cars  immediately 
south  of  the  stock  pen,  and  also  a  furniture 
car  with  its  west  end  opposite  the  east  end  of 
the  stock  pens,  but  tbe  furniture  car  was 
situate  on  the  curve  of  the  track,  and  was 
about  40  feet  in  length.  The  east  end  of  the 
furniture  car,  it  is  said,  stood  about  23  feet 
north  of  defendant's  main  track,  and  other 
cars  were  west  of  It    All  of  these  tended 


to  obstruct  the  view  to  the  westward  of  <me 
driving  toward  the  railroad  crossing  on  Sims 
street  Defendant's  train  which  occasioned 
tbe  death  of  plaintlfTs  husband,  it  Is  said, 
was  running  from  60  to  60  miles  an  hour 
in  an  endeavor  to  make  up  lost  time,  for  it 
was  40  minutes  late.  It  is  in  evldaice,  too, 
that  defendant's  west-bound  passenger  train 
was  due  at  Benton  City  about  that  time,  and 
as  plaintiff's  husband  approached  the  tracks 
he  was  seen  to  be  looking  toward  the  east- 
ward. Tbe  evidence  tends  to  prove  that 
from  a  point  40  feet  north  of  the  crossing 
lie  might  have  seen  the  approaching  pas- 
senger train  from  the  west,  say,  for  700  or 
800  feet  The  evidence  is  that  the  wind  was 
blowing  from  the  east  and  defendant's  train 
came  from  the  west  at  a  high  rate  of  speed, 
from  90  to  60  miles  per  hour,  and  on  the 
part  of  plaintiff  a  number  of  witnesses  say 
neither  bell  nor  whistle  was  sounded;  that 
is,  the  usual  statutory  crossing  signals  were 
not  given.  Defendant's  fireman  says — ^that 
is,  in  his  evidence  most  favorable  to  plain- 
tiff— ^that  he  observed  plaintiff's  husband 
driving  toward  the  track  when  he  was  about 
60  feet  north  of  the  crossing,  and  his  face  at 
that  instant  was  to  the  southeast  bat  he  Im- 
mediately looked  to  the  westward,  and  at 
the  same  time  the  mule  he  was  driving  be- 
came frightened  and  started  forward,  and 
plaintiff's  husband  was  trying  to  bold  It  It 
is  to  be  inferred  from  the  evidence  that  tbe 
team  became  unmanageable  and  ran  im- 
mediately in  front  of  the  train.  Indeed, 
the  mule  escaped  entirely,  that  Is  to  say,  he 
crossed  the  track  without  serious  hurt 
while  plaintiff's  husband  and  his  companlrai, 
Byars,  were  killed  as  a  result  of  tbe  collision 
as  was  also  the  horse.  It  is  quite  obvious 
from  the  evidence  that  the  mule  became 
frightened  on  the  coming  into  view  of  tbe 
fast  approaching  train  as  It  emerged  from 
beyond  the  furniture  car  on  the  sidetrack, 
and  ran  forward  in  an  endeavor  to  cross 
ahead  of  it.  Indeed,  it  appears  that  Byars 
laid  hold  of  tbe  lines  as  well,  and  Jointly 
endeavored  with  plaintiff's  husband  to  con- 
trol the  team.  The  witness  says  concerning 
this: 

"Tes ;  as  soon  as  he  saw  the  mnle  was  scared 
he  looked  and  got  up,  and  the  other  man  looked 
and  commenced  pulling  on  the  line.  Well,  it 
looked  to  me  as  if  the  man  ahold  of  the  lines 
wasn't  going  to  hold  the  mules,  and  that's  what 
the  other  man  thought,  and  went  up  to  help 
him,  and  they  was  both  holding  the  lines." 

Moreover,  this  witness,  the  fireman,  said 
that  both  men  appeared  to  be  ezdted  at  the 
time. 

[1]  It  is  argued  that  the  court  should  have 
directed  a  verdict  for  defendant,  but  we  are 
not  so  persuaded.  Although  there  is  evidence 
on  the  i)art  of  defendant  tending  to  prove 
the  necessary  signals  on  approaching  the 
crossing  were  given,  it  is  conceded  in  the 
argument  that  the  evidence  is  abundant  on 
the  part  of  plaintiff  tendlas  to  prove  the 
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contrary;  that  Is  to  say,  that  defendant  was 
negligent,  in  that  it  failed  to  sound  the 
signals  required  by  the  statute.  The  stat- 
nte  (section  3140,  R.  S.  1909)  requires  either 
that -the  beU  attached  to  a  locomotive  engine 
approaching  a  public  road  crossing  shalPbe 
kept  ringing  for  a  distance  of  at  least  80 
rods  from  such  crossing,  or  that  the  steam 
whistle  attached  to  the  locomotive  shall  be 
frequently  sounded  for  the  same  distance. 
Under  this  statute  it  is  said,  If  it  appears 
in  the  evidence  that  the  signals  were  not 
given,  and  that  a  collision  occurred  at  the 
crossing,  then  the  presumption  is  afforded 
perforce  of  the  statute  to  the  effect  that  sudi 
facts  bear  the  relation  of  cause  and  effect 
so  as  to  cast  the  burden  on  defendant  to 
show  the  failure  to  give  the  statutory  sig- 
nals did  not  cause  the  injury.  In  other 
words,  the  statute  supplies  the  causal  con- 
nection, and  in  every  instance,  on  such  facts 
appearing,  plaintiff  makes  a  prima  fade  case 
for  the  Jury,  unless  It  conclusively  appears 
in  the  evidence  that  the  injury  was  occasion- 
ed through  the  negligence  of  the  party  suffer- 
ing hurt,  or  at  least  solely  from  some  cause 
other  than  the  failure  to  give  the  signals. 
See  McGee  v.  Wabash  B.  Oo.,  214  Mo.  530, 
114  S.  W.  33;  Green  v.  Mo.  Pac.  'R.  Co.,  192 
Mo.  131,  90  S.  W.  805. 

[2-4]  But  it  is  argued  on  the  part  of  de- 
fendant that  railroad  tracks  are  in  and  of 
themselves  a  signal  of  danger  to  all  persons 
sul  juris,  and  therefore  the  law  casts  the 
the  duty  upon  one  about  to  go  upon  them  to 
look  and  listen  for  the  approadi  of  trains. 
Moreover,  if  he  omits  to  do  so,  and  is  in- 
jured as  a  result  thereof,  he  is  to  be  denied 
a  recovery  on  the  grounds  of  contributory 
negligence.  On  these  premises  it  is  argued 
that,  as  it  appeared  plaintiff's  husband,  who 
was  driving  the  team,  could  have  seen  the 
train  when  he  was  from  40  to  50  feet  north 
of  the  main  track,  no  recovery  may  be  al- 
lowed, for  that  he  omitted  to  look  and  listen 
at  that  time.  But  the  evidence  is  that  at 
that  moment  he  was  looking  to  the  south- 
east; it  may  be  for  the  approach  of  a  pas- 
senger train  then  about  due  from  the  east. 
He  turned  immediately  to  look  to  the  west 
as  his  attention  was  called  by  his  companion, 
Byars,  and  the  mule,  it  appears,  at  that  in- 
stant started  forward  toward  the  track, 
when  lK>th  the  decedent  and  Byars  put  for- 
ward their  best  efforts  to  control  him.  The 
argument  advanced  would  l>e  persuasive,  in- 
deed, were  it  not  that  the  evidence  tending 
to  prove  the  mule  became  unmanageable 
when  plaintiff's  husband  was  from  40  to  50 
feet  from  the  track,  and  ran  forward  to  the 
point  of  collision,  notwithstanding  the  effort 
of  both  decedent  and  Byars  to  control  him. 
The  evidence  of  the  fireman  suggests  that  the 
mule  became  frightened  on  the  sudden  ap- 
pearance of  defendant's  train  about  the  time 
It  emerged  Into-  view  from  behind  the  fur- 


niture car  standing  shortly  west  of  the  cross- 
ing. In  this  view  it  may  he  said  that  the 
fftilure  of  defendant  to  sound  the  necessary 
signals  for  the  crossing  contributed  with  the 
fright  of  the  mule  to  the  collision  which  re- 
sulted. In  such  circumstances,  where  the 
evidence  reveals  a  sudden  danger  ttirust  upon 
one  through  the  fault  of  another  so  as  to 
occasion  a  condition  of  excitement  for  the 
while,  it  is  certain  that  the  person  thus  ex- 
cited and  Injured  is  not  to  be  held  to  the 
same  degree  of  accountability  in  respect  of 
prudent  conduct  as  is  one  who  is  afforded 
time  to  deliberate  and  act  after  so  doing. 
See  Garrett  v.  Wabash  R.  Co.,  159  Mo.  App. 
63,  139  S.  W.  252.  The  evidence  is  that 
plaintifTs  husband,  his  companiou,  Byars,  as 
well  as  the  team,  were  excited,  and,  no  doubt, 
both  men  did  the  best  they  could  in  the  cir- 
cumstances in  the  particular  case.  Notwith- 
standing the  joint  efforts  of  decedent  and 
Byars,  the  mule  plunged  forward  upon  the 
track,  and  the  evidence  is  the  horse,  impel- 
led by  the  mule,  did  likewise,  and  the  horse 
perished  in  the  collision,  as  did  the  two  men, 
while  the  mule  escaped  beyond  the  track 
with  slight  injury.  Although  it  be  true  that 
defendant's  negligence  in  omitting  to  sound 
the  signals  must  be  traced  as  a  proximate 
cause  of  the  injury,  the  right  of  recovery  is 
not  to  be  denied  because,  forsooth,  the  un- 
fortultous  conduct  of  the  mule  contributed 
as  well.  See  Bassett  v.  St.  Joseph,  53  Mo. 
290,  14  Am.  Rep.  4-16.  If  the  conduct  of  the 
mule  appeared  to  be  the  sole  and  only  cause 
of  the  collision,  another  and  distinct  princi- 
ple would  attend  the  situation.  But  here  it  is 
to  be  inferred  that  the  mule,  theretofore  qui- 
etly wending  its  way  toward  the  track  un- 
aware of  the  approach  of  the  train,  was 
suddenly  frightened  through  its  appearance 
at  50  to  60  miles  per  hour,  as  it  emerged  from 
behind  the  furniture  car  but  shortly  away, 
and  in  this  condition  of  excitement  plunged 
forward  to  cross  the  tracks.  Obviously  the 
failure  of  defendant  to  continually  ring  the 
bell  or  frequently  sound  the  whistle  for  a  dis- 
tance of  80  rods  west  of  the  crossing  may  be 
regarded  as  the  proximate  cause  of  the  col- 
sion,  for  that  the  mule  was  unaware  of  the 
presence  of  the  train  until  it  suddenly  came 
into  view  with  a  seeming  threat  of  dis- 
aster. The  evidence  of  the  fireman  is  that 
the  mule  was  in  no  wise  excited  until  it  saw 
the  approach  of  the  train,  whereupon  it  was 
suddenly  seized  with  fright,  and,  this  being 
true,  liability  is  entailed  against  defendant 
for  its  failure  to  sound  the  statutory  signals, 
in  that,  had  they  been  sounded,  no  doubt, 
plaintiff's  husband  might  have  bad  the  sit- 
uation sufficiently  in  band  to  have  saved 
himself  before  the  element  arising  on  account 
of  the  uncontrollable  fright  and  conduct  of 
the  mule  intervened.  See  Mitchell  v.  St 
Ix)ni8,  ete.,  R.  Co.,  122  Mo.  App.  50,  97  S.  W. 
662.    The  case  is  clearly  one  for  the  Jury, 
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and,  thougb  we  ^are  considered  the  matter 
extensively  because  of  the  earnest  arguments 
put  forward  In  the  briefs,  we  do  not  regard 
the  question  as  a  debatable  one. 

[5-7]  Plaintiff's  Instruction  on  the  measure 
of  damages  Is  general  In  character,  and  sub- 
mitted, among  other  things,  her  right  to  re- 
cover for  pecuniary  loss;  that  is,  the  value 
of  the  support  of  her  husband.  There  is  no 
evidence  tending  to  prove  the  amount  plala- 
tUTs  husband  earned.  It  appears  he  was  a 
farmer,  aged  39  years,  robust  and  In  good 
health,  and  that  bis  family  consisted  of  his 
wife  and  at  least  two  children.  He  bad  been 
engaged  on  the  day  of  his  death  in  delivering 
hogs  from  the  farm  to  the  market  in  town, 
80  it  sufficiently  appears  that  he  did  work 
incident  to  his  avocation.  The  verdict  is 
for  $7,500.  The  suit  proceeds  under  the 
penal  statute — that  Is,  section  5425,  R.  S. 
1909 — which,  according  to  the  decision  of  the 
Supreme  Court  In  Boyd  v.  Mo.  Pac.  R.  Co., 
249  Mo.  110,  155  S.  W.  13,  Ann.  Caa  1914D, 
37,  authorizes  a  recovery  of  $2,000  as  penal- 
ty, and  above  that  amount  compensatory 
damages  not  exceeding  in  all  $10,000.  It  is 
argued  that,  according  to  this  view  of  the 
statute,  all  of  the  recovery  above  $2,000 — 
that  is,  the  amount  here,  $5,500 — is  compen- 
satory, and  therefore  the  court  erred  in  sub- 
mitting the  matter  of  the  value  of  the  proba- 
ble support  to  be  rendered  by  decedent  to 
his  wife  without  evidence  of  Ills  earning  ca- 
pacity. But  obviously  this  element  of  dam- 
ages was  properly  Incorporated  in  the  in- 
struction. Enough  appears  at  least  to  au- 
thorize a  recovery  of  nominal  damages  la 
respect  of  this  matter.  Such  being  true,  the 
Instruction  is  not  to  be  regarded  as  reversi- 
ble error.  If  defendant  desired  the  right 
of  recovery  on  this  ground  to  be  limited  to 
nominal  damages,  it  should  have  asked  an 
Instruction  accordingly.  In  failing  to  do  so 
it  waived  its  right  to  complain  here  of  the 
general  character  of  the  instruction  refer- 
red to  when  it  appears  there  was  some  evi- 
dence— at  least  enough  to  authorize  a  recovery 
of  nominal  damages  as  for  loss  of  earnings. 
See  Browning  v.  Wabash,  124  Mo.  65,  27 
S.  W.  644;  Mabrey  v.  Gravel  Road  Co.,  92 
Mo.  App.  596,  69  S.  W.  894 ;  Nelson  v.  Unit- 
ed Rys.  Co.,  176  Mo.  App.  423,  158  S.  W. 
446;  State  ex  rel  t.  Reynolds,  257  Mo.  19, 
165  S.  W.  729;  King  v.  St.  Ix)uis,  260  Mo. 
501,  157  S.  W.  498.  Moreover,  there  appears 
to  be  no  assignment  in  the  motion  for  a  new 
trial  to  the  effect  that  the  verdict  Is  in  any 
wise  excessive.  This  being  true,  the  mat- 
ter complained  of  should  not  be  regarded 
In  any  event  as  reversible  error.  See  Shlnn 
V.  United  Rys.  Co.,  248  Mo.  173,  164  S.  W. 
103. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

REYNOLDS,  P.  J„  and  ALLEN,  J.,  con- 
cur. 


JONES  T.  liOniSVILLB  &  N.  B.  CO.  et  aL 

<No.  1498.) 

(Springfield   Court  of  Appeals.     MisBouri. 

Feb.  16,  1916.) 

1.  Cabbiebs  4=9228— Oaxriaob  of  Livx  Stock 
— ^ACTiOM»— Joint  Liabilitt. 

Where  borsea  were  transported  over  two 
different  Unes  of  railroad,  proof  that,  when  re- 
ceived, tbey  were  injured,  and  that  one  of  them 
died  from  such  injury,  will  not  support  a  joint 
judgment  against  both  railroad  companies ;  for, 
as  the  lioblUty  of  one  did  not  commence  until 
the  UabUity  of  the  other  had  ceased,  they  were 
not  joint  tort-feasors,  but  the  negligence,  if  any, 
was  separate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  957-960;   Dec.  Dig.  <&=>228.] 

2.  Cabsiebs  <S='2l9— Cabbiaoe  of  Live  Stock 

— CONNEQTINQ    CaBBIKBS— LlABIUTT    OF. 

Where  an  initial  carrier  issued  a  through 
bill  of  lading  for  an  interstate  shipment  of  hors- 
es which  was  to  be  made  also  over  other  lines, 
it  is  liable  for  the  negligence  of  connecting  car- 
riers, and  proof  that  the  horses  were  injured 
during  transit,  without  proof  as  to  the  line  on 
which  it  occurred,  wiU  support  judgment 
against  it. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  950,  961 ;   Dec.  Dig.  <8=>219.] 

3.  Cabbiebs  ®s>21S— Cabbiaoe  of  Live  Stock 

— LitllTATION   OF  LlABILITT. 

A  bill  of  lading  for  an  interstate  shipment 
providing  that,  in  consideration  of  a  reduced 
rate,  a  shipper  of  live  stock  shotdd  not  recover 
more  than  $100  for  each  horse  or  mule  killed, 
isvaUd. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S{  674-696,  927,  928,  933-949 ;  Dec 
Dig.    <S=92l8.] 

4.  Cabriebs  e=>218— Cabbiagx  of  Live  Stock 
—Actions— LiABiuTT. 

Where  an  interstate  bill  of  lading  fixed  the 
recovery  for  death  of  horses  at  $100  in  consider- 
ation of  a  redux^  rate,  the  fact  that  the  owner 
receipted  for  the  Injured  animal  on  representa- 
tions by  the  local  agent  of  the  carrier  that  it 
was  liable  will  not  warrant  recovery  of  expens- 
es in  attempting  to  cure  the  horse. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  «  674-696,  927,  928,  933-949 ;  Dec 
Dig.  <$=3216.] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  H.  O.  Jones  against  the  Louis- 
ville &  Nashville  Railroad  Company  and 
James  W.  Lusk  and  others,  receivers  of  the 
St.  Louis  &  San  Francisco  Railroad.  From 
a  Judgment  for  plaintiff,  defendants  appeal 
Reversed  as  to  the  defendant  receivers,  and 
reversed  and  remanded,  with  directions,  as 
to  the  Louisville  &  NashvlUe  Railroad  Comr> 
pany. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  C.  P.  Hawkins  &  Son, 
of  Kennett,  for  respondent 

STURGIS,  J.  As  this  case  reaches  this 
court,  it  is  one  for  damages  for  injuries  to 
a  horse  shipped  by  way  of  St  Louis  from 
Lexington,  Ky.,  to  Kennett,  Mo.  The  two 
defendant  railroads  are  connecting  carriers, 
St.  Louis  being  their  common  terminal,  and 
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together  forming  a  contlnnous  line  between 
the  points  mentioned.  Plaintiff  purch'ased 
the  horse  in  qnestlon  and  three  others  at  Lex- 
ington Ky.,  and  the  vendor  there  entered 
Into  a  contract  of  shipment  on'jlilalntlff's  be- 
half. The  defendant  Louisville  te  KashvlUe 
Railroad  Company  Is  the  Initial  carrier  to 
which  the  horses  were  delivered  for  shipment. 
It  Issued  a  through  bill  of  lading  at  a  fixed 
freight  rate,  giving  Kennett,  Mo.,  as  the 
point  of  destination. 

The  petition  alleges  the  delivery  to  and  ac- 
ceptance by  the  initial  carrier  of  this  and 
the  other  horses  for  shipment  in  good  con- 
dition, and  that  such  defendant  undertook 
to  safely  and  speedily  transport  said  horses 
to  destination,  and  there  deliver  same  to 
plaiatlft;  that  said  horses  were  not  safely 
and  speedily  transported  and  delivered  to 
plaintiff  at  Kennett,  Mo.,  but  were  negligent- 
ly and  carelessly  transported  and  so  liandled 
by  the  defendants,  their  agents,  servants, 
and  employes,  that  said  horses  were  cut, 
bruised,  wounded,  and  maimed,  resulting  in 
the  death  of  the  horse  now  in  question  of 
the  value  of  $250.  Plaintiff  further  alleges 
that  be  was  required  and  forced  to  doctor 
and  care  for  said  horse  for  40  days,  which 
was  reasonably  worth  $1.50  per  day,  and 
that  he  incurred  a  doctor  bill  for  said  horse 
amounting  to  ^.  lliese  are  the  Items  on 
which  plaintiff  recovered  Judgment  against 
both  defendants,  being  $100  for  the  horse, 
$60  for  care  and  attention  and  $6  veterinary 
bUL 

The  evidence  shows  that,  when  the  horses 
arrived  at  Kennett,  Mo.;  all  of  them  were 
loose  in  an  ordinary  box  car  and  no  parti- 
tions or  stalls  built  therein  so  as  to  confine 
each  to  Its  proper  place;  that  the  horses 
showed  evidence  of  rough  handling,  and  the 
one  now  in  controversy,  which  died  there- 
after, was  bruised  and  maimed  and  scarce- 
ly able  to  walk ;  that,  notwithstanding  plain- 
tiff gave  It  the  best  of  care  and  attention, 
It  never  recovered,  and  died  from  such  In- 
Jury.  Nothing  is  shown  as  to  when  and 
how  this  animal  was  injured,  other  than  Its 
condition  and  the  condition  of  the  car  on 
arrival  at  destination. 

[1]  It  Is  well  settled,  we  think,  that  plain- 
tiff cannot,  under  the  facts  here  shown,  re- 
cover against  both  carriers  as  Joint  tort- 
feasors. No  concurring  act  of  negligence  of 
both  carriers  is  shown.  While  the  condition 
of  the  animals  when  the  car  was  opened  at 
Kennett  and  t^e  manner  In  which  they  were 
found  in  this  case  furnished  a  basis  for  in- 
ferring negligence  of  one  or  the  other  or 
both  carriers  in  transporting  these  animals, 
there  is  nothing  to  show  any  Joint  concurrent 
negligence  of  the  two  successive  carriers. 
The  horses  were  not  in  the  Joint  control  of 
these  defendants  at  any  time.  No  act  of  neg- 
ligence by  one  carrier  could  have  been  par- 
tic^ated  In  by  the  other.  When  the  carriage 
by  one  ceased,  then,  and  not  till  then,  did 
that  of  the  other  begin.    What  was  said  by 


the  court  in  Walker  t.  Ballroad,  162  Mo. 
App.  374,  878,  142  S.  W.  TW,  Is  appUcatttt 
here:      '  '         '       ' 

"But  suclk  proof  does  not  show  concurrent 
negligent  acts  or  omissions,  if  indeed  it  shows 
any  negUgenoe.  It  shows  merely  that  the  goods 
received  different  injuries  at  different  timeb  frhile 
in  different  custodies.  If  any  inference  of  negli- 
gence is  permiBSibte,  it  is  of  several  and  dlscon- 
ikected  acts  of  negligence  not  contributing  to 
produce  a  common  injury  and  not  combining  to 
produce  several  injunes,  but  each  of  itself  pro- 
ducing a  separate  injury.  Kach  is,  or  would  be, 
a  separate  and  distinct  wrong  perpetrated  by  the 
defendants  severally,  and  would  not  as  negli- 
gence justify  a  judgment  against  both  for  either 
in^'ury  or  against  either  for  both  injuries.  The 
joint  verdict  and  judgment  cannot  stand  on  the 
ground  that  they  are  based  on  concurrent  acts 
of  negUgence." 

See,  also,  Otrlch  v.  Railroad,  154  Mo.  App. 
420,  430,  134  S.  W.  666.  This  last  case  also 
held  that,  where  two  carriers  are  sued  for 
Joint  negligence,  in  order  to  recover  against 
either  the  proof  must  show  such  Joint  negli- 
gence ;  that  there  Is  a  total  failure  of  proof 
when  only  separate  acts  of  negligence  are- 
shown.  That  case,  however,  was  overruled 
on  this  point  in  Hutchinson  v.  Safety  Gate 
Co.,  247  Mo.  71,  108,  152  S.  W.  62,  and  it  Is 
there  held  that,  where  two  carriers  are  sued 
for  Jrtnt  concurring  negligence,  the  plain- 
tiff may  recover  against  either  the  one  or 
the  other  as  the  evidence  may  Justify.  See, 
also,  Boehm  v.  Electric  Co.,  179  Mo.  App. 
663,  676,  162  S.  W.  728. 

It  Is  also  held  In  Walker  v.  Railroad, 
supra,  local  page  379,  of  162  Mo.  App.,  142 
S.  W.  720,  that  the  connecting  or  terminal 
carrier  can  be  held  responsible  only  for  its 
own  negligence,  and  cannot  be  held  for  the 
negligence  of  the  Initial  carrier.  The  evi- 
dence in  this  case  shows  that  whatever  neg- 
ligence there  was  In  placing  these  horses 
loose  in  an  ordinary  box  car  with  no  stalls 
or  partitions  is  the  negligence  of  the  initial 
carrier,  since  the '  horses  were  received  at 
Kennett  in  the  Louisville  &  Nashville  car  In 
which  they  were  loaded  at  Lexington,  Ky. 

[2]  We  will  have  to  rale,  therefore,  that 
plaintiff  Is  not  entitled,  on  the  facts  here, 
to  a  Joint  Judgment  against  the  two  Car- 
riers. Nor  do  we  think  there  Is  any  basis 
for  a  separate  Judgment  against  the  eonnect- 
ing  carrier.  Such,  however,  is  not  the  case 
with  the  InltUl  carrier.  Its  Uablllty  U  that 
of  an  interstate  carrier  engaiged  In  Interstate 
commerce,  and  its  IlabUlty  la  to  be  determin- 
ed by  the  federal  act  telating  to  interstate 
carriers.  ThomaS  Bros.  v.  Railroad,  188  Mo. 
App.  22,  32,  178  S.  W.  96;  Manufacturing 
Co.  V.  ^aUroad,  174  Mo.  App.  184,  166  8.  W. 
830.  The  federal  act  referred  to  la  generally 
designated  as  the  Oarmack  Amendment,  and. 
provides: 

'  "That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  In  one  state  to  a  point 
in  Bflotber  state  shall  Issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  lawful 
bolder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common 
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carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier,  railroads,  or  trans- 
portation company  from  the  liability  hereby  im- 
posed." 

In  Adams  Eizpress  Ck».  t.  Cronlnger,  226 
U.  S.  491,  33  Sup.  Gt  148,  57  L.  Ed.  314,  44 
L.  R.  A.  (N.  S.)  257,  the  court  said,  In  constm- 
ing  the  same,  that  the  dominating  feature  of 
this  act  makes  the  Initial  carriers  liable  for 
any  loss,  damage,  or  Injury  to  such  prop- 
erty caused  by  any  common  carrier,  railroad 
or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass. 

In  the  present  case  a  contract  for  through 
shipment  waa  made  with  the  Louisville  & 
Nashville  Railroad  Company  at  Lexington, 
Ey.,  for  the  transportation  of  these  horses 
to  Kennett,  Mo.,  and  the  bill  of  lading  Issued 
designated  Kennett,  Mo.,  as  the  point  of  des- 
tination. The  initial  carrier  therefore  is  li- 
able, not  only  for  its  own  negligence,  but 
that  of  the  connecting  carrier  as  well.  To 
make  a  case  against  it,  the  plaintiff  need 
show  no  more  than  that  the  property  was 
negligently  injured  during  the  course  or 
transportation.  ITiis  same  question  was  con- 
sidered by  this  court  in  Keithley  v.  Lusk. 
190  Mo.  App.  458.  465,  177  S.  W.  756,  and  we 
there  held  the  Initial  carrier  liable  on  an 
interstate  shipment  That  this  is  true  also 
under  the  state  laws,  see  Meyers  v.  Railroad, 
120  Mo.  App.  288,  96  S.  W.  737  and  cases 
cited. 

[3]  We  see  no  reason,  therefore,  why  tlie 
plaintiff  should  not  have  Judgment  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany. As  to  the  measure  of  damages  the  bill 
of  lading  constituting  the  contract  of  ship- 
ment recites  that: 

"In  the  present  instance  the  shipper  elects  to 
avail  himself  of  the  said  reduced  rate,  and  has 
delivered  on  the  cars  of  the  carrier  the  follow- 
ing described  live  stock." 

By  another  clause  it  is  provided  that: 
"Should  damage  occur  for  which  the  said  car- 
rier may  be  liable,  the  value  at  the  place  and 
date  of  shipment  shall  govern  the  settlement  in 
which  the  amount  claimed  shall  not  exceed 
•    •    •    for  a  horse  or  mule  $100." 

That  such  a  limitation  is  a  valid  one  is 
now  the  settled  law.  Wyatt  v.  Railroad, 
173  Mo.  App.  210,  212,  168  S.  W.  720.  The 
trial  court  properly  limited  the  recovery  for 
the  loss  of  the  horse  to  $100,  but  allowed 
an  additional  amount  of  $65  for  care  and 
attention  and  doctor  bills  in  trying  to  cure 
sucb  hone,  nils  latter  diarge  is  sought  to 
be  Justified  on  the  ground  that  the  local  agent 
of  the  connecting  carrier,  the  Frisco  Com- 
pany, authorized  plaintiff  to  incur  this  ex- 
pense. 

[4]  However,  waiving  the  question  of  the 
authority  of  tbia  local  agent  to  make  such 
contract  binding  on  his  company,  the  evi- 


dence fails  to  show  that  he  did  do  ao.   Plain- 
tiffs evidence  on  that  point  is  as  follows: 

"I  discovered  the  condition  of  these  horses 
when  we  got  to  the  car  and  went  to  unload  them. 
I  did  not  receipt  for  them  until  Jim  Frazier  [the 
local  agent]  told  me  tliat  would  cover  all  dam- 
ages. Be  said  that  was  all  right,  and  I  told  him 
I  would  sign  up  a  receipt,  and  he  said  it  was  a 
bad  night,  and  to  take  them  home  and  do  the 
best  I  could  with  them.  •  •  •  Mr.  Frailer 
was  Uie  man  that  was  there  that  night.  He 
is  the  man  that  said  I  would  have  to  file  an  ac- 
count with  them.  He  said  thejr  were  liable  for 
them,  and  then  I  said  I  would  sign  up  for  them." 

Considering  that  plaintiff  was  the  owner 
of  the  injured  horse,  and  the  same  was  being 
turned  over  to  tdm,  we  think  this  evidence 
falls  short  of  showing  a  contract  that  tbe 
railroad  would  pay  plaintiff  for  caring  for 
his  own  horse.  Nor  do  we  think  that  plain- 
tiff will  claim  tliat  this  local  agent  of  tbe 
Frisco  line  had  authority  to  make  such  a 
contract  for  the  Louisville  ft  Nashville  Rail- 
road, the  only  one  we  hold  to  be  liable  In 
this  case. 

It  results  ttiat  the  Judgment  against  the 
receivers  of  the  St  Louis  &  San  Francisco 
Railroad  Company  la  reversed;  that  the 
Judgment  against  the  Louisville  &  NaShvUIe 
Railroad  Company  is  also  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  Judgment  against  the  last- 
named  defendant  for  tbe  sum  of  $100. 

ROBERTSON,  P,  J.,  and  FARRINGTON. 
J.,  concur. 


BOWSER  v.  CITX  OF  ST.  IjOVIS  et  aL 

(No.  14876.) 

(St  Louis  Court  of  Appeals.    Missonil. 

Feb.  8,  1916.) 

Appeal  and  Ebbob  «s>803—Disiaa8Ai/— Ef- 
fect—Iwjurction. 

In  a  suit  to  enjoin  a  city  from  refusing  to 

continue  to  furnish  water  to  plaintiff  who  resid- 
ed outside  the  corporate  limits,  a  temporary  in- 
junction was  granted  to  remain  in  force  untU 
the  city  by  resolution  or  ordinance  should  dis- 
continue the  use  of.  such  water  or  regulate  it, 
and  that  the  cause  should  be  held  open  for  ap- 
plications for  sucb  orders  as  might  thereafter 
become  necessary.  The  city  subsequently  pro- 
vided by  ordinance  for  relief  of  plaintiff,  and 
the  injunction  was  dismissed,  and  costs  ass^eed 
against  plaintiff.  Plaintiff  appealed  to  the  Su- 
preme Court,  and  his  appeal  was  dismissed  with- 
out remand.  Held,  that  any  right  to  reopen  the 
case  and  reinstate  the  injunction  was  iost;  tbe 
decision  of  tbe  Supreme  Court  being  a  conclu- 
sive adjudication  against  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3169-3173 ;  Dec.  Dig.  «8=» 
803.] 

Api>eal  from  St  Louis  Circuit  Ck>art; 
George  H.  Shields,  Judge. 
"Not  to  be  officially  published." 
Action  by  W.  H.  Bowser  against  the  Gtj 
of  St  Louis  and  others.  A  temporary  in- 
junction was  dissolved,  and  plaintiff  appeal- 
ed from  sndi  order;  the  appeal  being  dis- 
missed by  the  Supreme  Court  Thereafter  he 
petitioned  the  drcnit  court  to  reinstate  the 
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Injunction,  and  from  a  Judgment  overruling 
the  petition,  he  appeals.    Affirmed. 
See,  also,  ITT  S.  W.  610. 

George  S.  Grover,  of  St.  Louis,  for  appel- 
lant Lambert  B.  Waltber,  of  St  Loula,  for 
respondents. 

NORTONI,  J.  PlalntlfC  appeals  from  tbe 
action  of  the  court  declining  to  reinstate  a 
restraining  order  and  to  retaz  certain  costs. 
It  would  seem  that  there  Is  nothing  before  us 
for  review  In  that  the  Supreme  Court  finally 
disposed  of  the  case  In  which  plalntUTs  mo- 
tlcm  Is  said  to  have  been  filed. 

PlalntUf  resides  Immediately  outside  of  tbe 
limits  of  St  tiouls  and,  together  with  several 
of  his  neighbors,  enjoyed  the  use  of  dty  wa- 
ter by  some  arrangement  with  the  authori- 
ties. In  the  summer  of  1906  the  city  notified 
plalntlfF  and  others  that  the  practice  of  fur- 
nishing them  water  would  be  discontinued, 
and  he  Instituted  his  suit  In  equity  for  In- 
junctive relief  against  the  dty,  Mayor  RoUa 
Wells  and  Mr.  Adklns,  the  water  commis- 
sioner, and  the  collector  of  water  rates.  On 
a  trial  of  the  issue  In  December,  1906,  the 
court  discharged  the  city  of  St  Louis  and 
Mayor  WeUs  as  parties  defendant,  but  award- 
ed a  temix>rary  injunction  against  Benjamin 
Adklns,  the  water  commissioner  of  the  city, 
and  F.  Scharwltz,  assessor  and  collector  of 
water  rates.  By  the  decree  which  was  en- 
tered December  10,  1906,  the  court  ordered: 

"That  this  injunction  remain  in  force  until 
the  dty  of  St  Louis,  by  resolution  or  ordinance, 
shall  direct  ttie  discontinuance  of  such  supply 
of  water  to  plaintiffs  or  shall  regulate  the  use 
thereof  by  ordinance  under  the  provisions  of  tbe 
act  (rf  1899,  or  until  the  further  order  of  the 
court" 

Moreover,  the  decree  recites  too: 
"It  is  further  ordered  and  adjatiged  by  the 
court  that  tliis  cause  be  held  open  for  such  ap- 
plications and  orders  as  may  hereafter  become 
necessary  and  proper  in  the  premises." 

The  term  of  court  at  whldi  the  decree 
above  mentioned  was  entered  lapsed  on  De- 
cember 31,  1906,  and  thereafter  plaintiff,  to- 
gether with  others  interested  in  similar  cas- 
es, procured  the  passage  of  an  ordinance  by 
the  dty  of  St  Louis  assuring  to  them  the 
supply  of  water  sought  to  be  made  secure  in 
tbe  Injunction  suit  Subsequottly  at  the  fol- 
lowing term  of  court  In  July,  1907,  It  was 
made  to  appear  to  the  court  that  tbe  dty 
had  provided  by  ordinance  for  the  relief  of 
plaintiff,  and  the  court  thereupon  entered 
an  order  vacating  the  temporary  injunction 
theretofore  issued,  and  also  taxing  the  costs 
accrued  in  the  case  since  the  date  of  the 
decree  December  10,  1906,  against  plaintiff. 
It  Is  said  In  the  briefs  that  the  court  dis- 
missed plaintiff's  bill  at  this  time,  but  the 
record  before  us  reveals  nothing  as  to  this. 
It  doea  appear,  however,  in  the  abstract 
that: 

"On  July  12,  1907,  the  temporary  injunction 
in  this  cause  was  dissolved  by  Judge  Reynolds, 
to  which  ruling,  order,  and  decree  of  the  court, 


plaintiffs  duly  excepted  and  saved  their  excep- 
tions." 

Also: 

"On  the  same  day  all  costs  accruing  since  De- 
cember 10,  1906,  were  taxed  against  the  plain- 
tiffs, to  which  ruling,  order,  and  decree  of  the 
court  plaintiffs  duly  excepted  and  saved  thdr 
exceptions." 

It  appears  that  plaintiffs  filed  a  motion 
for  rehearing  touching  this  matter  in  the  cir- 
cuit court  in  due  time,  and  the  same  was 
overruled,  to  whldi  ruling  an  exception  was 
saved.  Tberenp<»i  an  appeal  was  prosecuted 
to  this  court  from  the  orders  above  set  forth. 
The  case  was  transferred  to  the  Supreme 
Court  because  it  appeared  that  though  tbe 
dty  of  St  Louis  had  been  discharged  by  the 
decree,  it  nevertheless  appeared  on  plaintiff's 
appeal  to  be  a  necessary  party  to  the  suit 
The  case  coming  on  for  hearing  In  the  Su- 
preme Court,  the  appeal  was  dismissed  there 
in  the  view  that  as  the  dty  of  St.  Louis  had 
provided  by  ordinance  for  the  relief  of  plain- 
tiff, the  cause  of  action  abated  through  the 
voluntary  act  of  the  city  In  passing  the  ordi- 
nance. Moreover,  in  disposing  of  the  case 
the  Supreme  Court  said: 

"By  requesting  the  passage  of  said  ordinance, 
and  accepting  the  benefits  thereof,  the  appel- 
lants have  resolved  the  questions  presented  by 
the  petition  in  the  case  into  moot  questions 
purely,  which  this  court  will  not  pass  upon." 

The  Supreme  Court  merely  dismissed 
plaintiff's  appeal  without  remanding  tbe 
cause.  See  Bowser  v.  City  of  St  Louis  et 
aL,  231  Mio.  666,  138  S.  W.  344;  Hicks  v. 
City  of  St  Louis,  234  Mo.  647,  653,  188  S.  W. 
342.  It  does  not  appear  that  plaintiff  filed 
any  motion  for  rehearing  or  otherwise  aft- 
er this  order  of  dismissal  In  the  Supreme 
Court  but  on  the  contrary  he  submitted  to 
tbe  Judgment  there  rendered.  After  the 
mandate  of  the  Supreme  Court  was  filed  In 
the  drcnit  court  plaintiff  appeared  and  filed 
the  motion  involved  here  requesting  the  dr- 
cult  court  to  reinstate  the  injunction  there- 
tofore issued  and,  it  is  said,  to  reinstate  the 
decree  of  December  10,  1906,  and  also  for 
retaxation  of  the  costs.  This  motion  the 
court  overruled,  and  exceptions  were  duly 
saved  to  this  ruling.  It  Is  from  the  ruling 
last  mentioned  that  plaintiff  prosecutes  the 
present  appeal.  Obviously  the  question  pre- 
sented in  the  appeal  here  Is  res  adjudlcata, 
for  such  is  of  the  subject-matter  involved  In 
tbe  plalntiCTs  appeal  to  the  Supreme  Court 
which  was  dismissed  as  above  stated.  The 
drcuit  court  had  vacated  tbe  temporary  in- 
junction because  it  appeared  that  ttie  dty  of 
St  Louis,  through  passing  an  ordinance,  af- 
forded the  relief  to  plaintiff  prayed  for  in 
his  bill,  and  indeed  the  decree  by  which  the 
temporary  injunction  was  given  in  the  first 
instance  stipulated  on  its  face  that  such  in- 
junction shall — 

"remain  in  force  until  the  dty  of  St  Louis  by 
resolution  or  ordinance  shall  direet  the  discon- 
tinuance of  such  supply  of  water  to  the  plain- 
tiffs or  shall  regulate  tbe  use  Uiereof  by  ordi- 
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nance  onder  the  provisions  of  the  act  of  1899, 
or  until  the  farther  order  of  the  court" 

The  city  had,  by  ordinance,  coTered  the 
subject-matter  involved  in  the  suit.  Because 
of  this  the  circuit  court  vacated  the  tem- 
porary injunction  In  accordance  with  the 
power  reserved  to  do  so  In  the  decree  of  De- 
cember 10th.  It  was  from  this  order  of  the 
court  and,  it  Is  said,  the  dismissal  of  plaln- 
titt's  bUl  as  well  at  the  subsequent  term — 
that  is,  July  12,  1907 — plaintiff  prosecuted 
bis  appeal  to  the  Supreme  Court.  However, 
the  abstract  does  not  show  that  plaintiff's 
bill  was  dismissed.  It  appears  only  that  the 
court  vacated  the  temporary  injunctioa  and 
taxed  the  costs  accrulDg  after  December  10th. 
against  plaintiff,  But  be  this  as  it  may,  if 
plaintiff's, bill  were  dismissed,  as  is  argued, 
that  subject-matter  was  Involved  in  the  ap- 
peal to  the  Supreme  Court,  for  the  order,  it 
is  said,  not  only  vacated  the  t«uporary  in- 
JuncticMt,  but  dismissed  the  bUl  as  well.  The 
Supreme  Court  examined  the  record  before 
it  and  dismissed  the  appeal  without  remand- 
ing the  cause,  because  the  subject-matter 
was  no  longer  in  controversy,  the  city  hav- 
ing granted  by  ordinance  a  full  measure  of 
rellel  This  manifestly  concludes  that  mat- 
ter. It  is  certain  that  when  an  appeal  Is 
allowed  In  due  form  and  manner  by  the  trial 
court,  as  appears  here,  the  appellate  court 
not  only  becomes  invested  vrtth  Jurisdiction 
of  the  cause,  but  the  Jurisdiction  of  the 
trial  court  is  likewise  divested.  See  Kehler 
V.  Walls,  118  Mo.  App.  884,  94  S.  W.  760. 
Moreover,  when  an  appeal  is  thus  had  and 
the  case  is  reversed  or  dismissed  outright, 
without  remanding  it  to  the  trial  court,  the 
Jurisdiction  of  the  trial  court  no  longer  ob- 
tains in  respect  of  that  case.  See  Donnell  v. 
Wright,  199  Mo.  304,  97  S.  W.  928.  Such  was 
the  course  pursued  here,  for  plaintiff's  ai^peal 
was  considered  by  the  Supreme  Court  and 
dismissed  outright,  without  remanding  it  for 
forther  consideration.  See  Bowser  v.  City 
4^  St  Ixmls  et  al.,  234  Mo.  656,  138  S.  W. 
344;  Hicks  v.  City  ol  St.  Louis,  234  Mo. 
647,  138  S.  W.  842.  Plaintiff  made  no  move 
to  reopen  this  conclusive  disposition  of  his 
case  by  the  Supreme  Court,  but  submitted  to 
the  order  dismissing  his  appeal,  and  then 
ahont  two  weeks  thereafter  filed  the  motion 
presented  here,  praying  the  circuit  court  to 
r^nstate  the  decree  of  December  10,  1906 — 
that  is,  the  temporary  injunction  thereto- 
fore vacated' — and  to  retax  the  costs.  The 
court  overruled  this  motlMi,  no  doubt  in  the 
view  that  the  Supreme  Court  had  determined 
the  whole  matter,  and  it  was  without  power 
to  reinstate  the  decree,  which  the  Supreme 
Court  had  declined  to  reinstate.  It  is  from 
this  Judgment  plaintiff  prosecutes  the  appeal 
here  and  argues  that  the  restraining  order 
theretofore  vacated  should  be  reinstated,  and 
upon  Its  reinstatement  all  of  the  costs  taxed 
against  def^idant.  Although  it  may  be  true 
a  motion  to  retax  the.  costs  is  open  for  con- 


sideration after  Judgment  UKiallyi  U  is  clear 
the  matter  is  concluded  by  thei  Judgment  of 
the  Supreme  Court  above  adverted  to,  tar  the 
taxation  of  costs  sought  is  urged  in  the  view- 
solely  that  such  costs  are  recoverable  on  the 
part  of  plaintiff  as  the  prevailing  party  on 
reinstatement  of  the  decree  awarding  an 
injunction  theretofore  vacated.  The  prop- 
osition on  which  the  right  to  costs  is  asserted 
— that  is,  the  reinstatement  of  the  decree — ^is 
manifestly  res  adjudlcata,  and  this  court 
is  without  power  in  the  premises  precisely 
as  was  the  trial  court.  Nottiing  is  said  about 
retaxing  costs  on  any  other  ground,  and 
the  sole  argament  is  that  plaintiff  is  entitled 
to  a  reinstatement  of  the  injunction,  and 
thus  the  costs  Incidoit  thereto.  This  Is  con- 
cluded by  the  Judgment  of  the  Supreme 
Court. 

The  Judgment  should  be  affirmed.     It  Is 
so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


BOWERS  V.  BELL.     (No.  14132:) 
(St  Louis  Court  of  Appeals.     Missouri     Feb. 

8,  1916.) 
Evidence  «=>397,  417,  441— Pabol  Bvidbnce 

TO  Vast  Weitirg.  .     _ 

Defendant  agreed  with  plaintiff,  a  real  es- 
tate broker,  that  plaintiff  should  have  as  com- 
mission whatever  ne  might  realize  on  a  sale  of 
defendant's  land  above  $2,400.  Plaintiff  ex- 
pected to  sell  the  land  to  M.  for  ?3,200,  and  at 
his  request  defendant  executed  to  plaintiff  an 
option  to  purchase  the  land  at  $3,200;  the  op- 
tKin  being  taken  by  plaintiff  for  the  purpose  of 
tumiiig  it  over  to  M.,  defendant  to  receive  only 
$2,400,  while  the  remaining  $800,  to  be  repre- 
sented by  a  note  secured  by  a  deed  of  trust,  to 
go  to  plaintiff  for  his  services.  A  conveyance 
was  made  to  M.,  and  defendant  received  the  note 
and  deed  of  trust  for  $800,  but  refused  to  deliver 
the  note  to  plaintiff,  and  subsequently  by  pro- 
ducing it  caused  the  deed  of  trust  to  be  released. 
Bali,  that  evidence  as  to  the  agreemeot  between 
plaintiff  and  defendant  was  admissible  under  the 
exception  to  the  parol  evidence  rule  to  the  effect 
that  extrinsic  evidence  may  be  admitted  to  prove 
a  prior  or  contemporaneous  collateral  parol 
agreement' diatiiiot  from  that  contained  in  the 
writing,  or  under  the  exception  applicable 
where  a  part  only  of  the  real  agreement  is  re- 
duced to  writing,  and,  moreover,  the  option  did 
not  bind  plaintiff,  and  was  not  such  a  contract 
as  merged  all  the  prior  or  contemporaneous 
oral  negotiations  and  bargainings. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CentDig.  §§  1719,  1723-1845,  1874-1899,  2030- 
2047;    Dec.  Dig.  *=.397.  417,  441.] 

Appeal  from  Circuit  Court,  Ralls  County; 
Wm.  T.  Ragland,  Judge. 

Action  by  Charles  E.  Bowers  against  Leo 
T.  Bell.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

B.  F.  Glahn,  of  Palmyra,  and  H.  Clay 
Heather  and  Chas.  T.  Hays,  both  of  .Hanni- 
bal, for  appellant  Eby  &  Hulse,  of  New 
London,  for  respondent 


^=9For  other  case*  see  uune  topic  and  KBT-NUUBER  In  all  Key -Numbered  Dlgests^nd  Indexes 
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ALLEN,  J.  .  Tbls  Is  an  ftctton-  by  a  real  ee-  < 
tate  broker  to  rectpver  aompensjation  for  bis 
services  in  effecting  a  sale  of  certain  land  be- 
longing to  the  defendant  Tbe  amended  pe- 
tition upon  which  the  case  went  to  trial  Is  in 
two  counts.  The  first  count  declares  upon  an 
express  agreement  between  plaintiff  and  de- 
fendant, whereby  plaintiff  was  to  receive  any 
excess  over  and  above  $2,400  for  which  he 
might  sell  defendant's  land,  «(verrlng  that 
plaintiff  sold  the  land  for  $3,200  and  thereby 
became  entitled  to  the  sum  of.  $800.  The  sec- 
ond count  of  the  petition  seeks  to  recover  the 
reasonable  valvie  of  plaintiff's  servlcee  in  aeU- 
ing  the  land,  alleged  to  be  $S0O.  The  answer, 
aside  from  certain  adaolssione  which  need 
not  be  noticed,  is  a  general  denial..,  The  cause 
was  tri^d  before  the  coort  ^nd  a  juryiSAd 
at  the  close  of  plaintiff's  evidence  the  defend- 
ant moved  that  plaintiff  be  required  to  elect 
upon  which  of  the.  two  counts  of  ,bis  p^ltion 
he  would  stand.  This  motion  was  sustaJned, 
and  the  plaintiff,  in  compliance  therewith, 
elected  to  stand  upon  the  first  count.  De- 
fendant then  offered  an  instruction  in  the 
nature  of<a  dftmurrer  to  the  evidence,  which 
Instruction,  the  court  gave.  Thereupon  ,the 
plaintiff  took  an .  Involuntary  nonsuit  with 
leave  to.  move  to  set  the  same  aside.  There- 
after the  court  overruled  plaintiff's  motion 
to  set  aside  the  nonsuit,  and  plaintiff  ap- 
pealed. 

It  appears  that  In  l&ll  one  Clayton  Mark, 
of  Chicago,  111.,  through  an  agent  named 
Perkins,  was  engaged  in  acquiring  a  large 
acreage  of  bottom  or  low  lands  in  Marlon 
county,  Mo.,  with  a  view  of  organizing  a 
drainage  district  under  the  laws  of  this  state. 
The  defendant  owned  160  acres  of  land  of 
this  character  in  said  county,  which  lay 
within  the  limits  of  the  contemplated  drain- 
age district  Plaintiff,  having  sold  certain 
other  lands  to  Mark,  began  correspondence 
with  the  defendant, regarding  the  sale  of  de- 
fendant's lands.  Plaintiff's  evidence  goes  to 
show  that  defendant  agreed  that  plaintiff 
could  have,  as  commission,  whatever  he 
might  realize  over  and  above  $15  per  acre, 
or  a  total  of  $2,400.  On  Octob'er  29,  1911,  in 
reply  to  a  communication  from  plaintiff,  de- 
fendant wrote  plaintiff  a  letter  in  which, 
among  other  things,  be  said: 

"Now  you  can  investigate  this  farm^  and  you 
■will  fijid  that  1  offered  you  a  bargain  in  the 
proposition  I  Tnade  yon.  $15  per  acre— $2,400; 
mortgage  $1,400-$  1,000." 

Again  on  December  4, 1911,  In  answer  to  a 
letter  written  by  plaintiff  to  him,  defendant 
-wrote  plaintiff,  saying: 

"I  will  give  yon  an  option  for  80  days  on  the 
proposition  I  made  you,  $2,400  mortgage  $1,- 
iOO."  . 

Plaintiff  testified  that  on  December  12, 
1911,  be  and  defendant  met  at  Palmyra,  Ma, 
'by  apfioiatment  Plaintiff's  testimony,  in 
substanoc,  \a  that  at  bis  request  defendant 
then  and  there  consented  to  execute  a  writ- 
ing jjiving  to  plaintiff  or  his  assigns  an  op- 
tion to  purchase  the  land  at  the  stated  price 


of  $20  pec  acrck  •  total  of  $3,200;  tbat  it  was 
understood,  however,  that  this  option  was 
taken  by  plaintiff  merely  for  the  purpose  of 
turning  the  same  over  to  Mark  or  his  irepre- 
sentatlve ;  and  that  defendant  would  ireoelve 
but  $15  per  a«ra  for  his  land  .as  originally 
agreed — that  la  to  say,  that  defendant  would 
receive  $1,200  In  cash,  and  the  purchaser 
would  assume  the  mortgage  upon  the  land 
(which  then  appears  to  hare  been  $1,200,  in- 
stead of  $1,400),  the  remaining  $800  of  the 
purchase  price  to  be  represented  by  a  note 
secured  by  deed  of  trust  and  to  go  to  plaintiff 
in  compensation  for  his,  services  if  such  sale 
were  consummated.  Pursuant  to  this  agree- 
ment, according  to  plaintiff's  evsidence,  the 
following  instrament  was  thereupon,  prepared 
by  plaintiff  and  signed  by  the  parties,  via.: 

*ReaI  Estate  Option. 

"I.  'L,  T.  Bell,  of  Monroe  City,  fdr  ana  In 
consideration  of  one  doUar.  do  hereby  grant  to 
O..  B.  Bowetft,  of  Quincy,  111.,  his  heirs  and  as- 
signs, the  privilege  of  purchasing  on  or  before 
the  l2th  day  of  January,  A.  D.  1912,  the  fol- 
lowing described  leal  estate,  to  wit:    •    •    • 

"In  case  of  purchase  and  the  above-named 
price  paid,  I  agree  to  furnish  abstract  showing 
good  title  and  to  convey  said  real  estate  by  war- 
ranty deed  to  Edmand  T.  Perkins,  or  any  pei> 
son  he  may  direct,  reciting  in  deed  Budh  consid- 
erationaa  said  EUmnad  T.  Perkins  shall'name. 

"Purchase  price. to  be  twelve  hnndr«i  cash 
when  deed  is  executed  and  eight  hundred  in 
twelve  months,  purchaser  to  assume  mortgage 
for  $1,200. 

"Witness  my  band  and  seal  this  12  day  of  Dec. 
1911.  L.  T.  BeU.    [Seal.] 

"C.  W.  Bowers.    tSeal]" 

Plaintiff's  evidenc»  shows  that  the  sale  was 
not  consummated  until  in  March,  defendant 
agreeing  to  the  extension  of  time  for  closing 
the  sale.  On  F^ruary  27,  191S,  prior  to  the 
consummation  ef  the  sale,  defendant  wrote 
plaintiff  in  response  to  a  letter  from  the  lat- 
ter regarding  a  certain  proposal  of  the' pur- 
chaser relating  to  discounting  the  purchase 
price,  saying:  "I  would  not  want  to  have  you 
discount  the  deed  of  trust  you  are  to  let  me 
have."  In  reply  to  thla,  defendant  wrote  de- 
clining the.  proposition  of  discount,  and, 
among  other  things,  saying:  "Now  tltat 
sounds  strange  to  me,  your  Interest  to  be  pro- 
tected. *  *  *  I  have  made  out  one  deed 
and  one  deed  of  trust" — and  afterwards  was 
ordered  to  make  out  deed  to  aaotber  party 
and  did  so  and  also, another  deed  of  trust  for 
you. 

It  appears  that  defendant  had,  in  fact  ex- 
ecuted a  deed  to  Perkins,  Mark's  ag^tt,  but 
that  later,  vvaa  request  be  executed  a  deed 
directly  to  Mark.  A  new  deed  of  trust  to  se- 
cure plalntifTs  $800  was  also  executed  in 
lieu  of  the  one  originaUy  prepared.  The 
latter  does  not  awear  in  the  record,  but  that 
finally  executed  ran  from  Clayton  Mark  and 
wife  to  one  Longmlre  as  trustee  for  Leo  T. 
Bell,  the  defendant,  to  secure  a  note  for  $800 
due  one  year  after  date. 

Plaintiff's  evidence  shows  that  the  sale  was 
thus  finally  conaummated ;  that  defendant 
received  $1,200  In  casli,  and  also  the  note  and 
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deed  of  trust  last  aboTc  mentioned,  the  pur- 
chaser, Mark,  assuming  the  payment  of  the 
aforesaid  mortgage  on  the  property.  The 
deed  of  trust  securing  the  note  of  $S00  was 
at  once  recorded.  Plaintiff  testified  that 
some  time  in  March  he  met  defendant  In 
Monroe  City,  Mo. ;  that  defendant  then  had 
with  him  this  deed  of  trust,  which  had  been 
returned  to  him  from  the  recorder's  office ; 
and  that  he  gare  it  to  plalntlft,  saying  that 
he  did  not  have  the  note  with  him,  but  would 
mall  the  same  to  plaintiff  as  soon  as  be  re- 
turned home.  Plaintiff  further  testified  that 
thereafter  he  repeatedly  wrote  defendant  re- 
garding the  note,  but  received  no  response  to 
his  letters ;  that  later  he  went  to  defendant's 
home  and  requested  defendant  to  deliver  the 
note  to  him;  but  that  defendant  refused  to 
do  so,  saying  that  he  had  changed  his  mind. 
It  seems  that  thereafter  the  defendant,  by 
producing  the  mortgage  note,  caused  this 
deed  of  trust  to  be  released. 

It  appears  that  the  trial  court  forced  plain- 
tiff to  a  nonsuit  upon  the  theory  that  the 
option  agreement  hereinabove  set  out  con- 
stituted the  written  contract  between  the 
parties  covering  the  subject-matter  of  the 
litigation,  and  that  the  extrinsic  evidence  ad- 
duced by  plaintiff  could  not  be  ipermltted  to 
vary  or  contradict  the  terms  thereof.  The 
court  had  permitted  the  various  letters  of- 
fered and  plalntlfl^s  parol  testimony  to  be 
admitted,  but  at  the  close  of  plaintiff's  case 
the  court  evidently  rejected  all  of  this  as 
being  Incompetent  because  of  the  existence 
of  the  written  option  agreement  aforesaid. 
This  view  we  believe  to  be  unsound,  under 
the  facts  and  circumstances  disclosed  by 
this  record. 

No  one  will  dispute,  and  it  is  conceded  by 
appellant,  that  the  general  rule,  well  estab- 
lished, is  that  where  parties  have  put  their 
coi)tract  in  writing,  then  in  the  absence  of 
fraud,  accident,  or  mistake,  the  law  presumes 
that  the  writing  embodies  the  agreement  be- 
tween them,  and  extrinsic  evidence  is  not 
admissible  to  vary  or  contradict  the  terms 
thereot  The  reason  for  this  ancient  prin- 
ciple of  law,  as  a  general  rule  of  evidence, 
is  so  obvious  and  has  been  so  often  stated, 
as  to  render  it  wholly  unnecessary  for  us  to 
do  more  than  refer  to  the  rule  Itself.  But 
there  Is  perhaps  no  rule  of  law  more  flexible 
or  subject  to  a  greater  number  of  exceptions. 
In  practice  it  must  be  applied  with  much 
care  and  caution,  otherwise  grave  injustice 
may  result.  Indeed,  it  has  been  said  •that 
its  application  depends  largely  upon  the  par- 
ticular facts  of  each  case;  and  that  the 
courts,  In  their  efforts  to  prevent  the  rigid 
application  of  the  rule  from  working  extreme 
hardship  and  injustice,  have  sought  from 
time  to  time  to  engraft  so  many  exceptions 
upon  it  as  to  render  the  great  body  of  case 
law  upon  the  subject  almost  in  hopeless  con- 
flict. While  there  is  In  fact  much  apparent 
conflict  in  the  authorities,  for  the  most  part 
the  facts  of  the  cases  wherein  the  courts 


have  refused  to  apply  the  rule  will  be  found 
to  fall  within  certain  well-recognized  excep- 
tions thereto,  many  of  them  as  thoroughly  es- 
tablished as  the  rule  Itself  and  quite  as 
necessary  to  the  demands  of  Justice. 

Among  these  numerous  exceptions  is  one. 
firmly  established,  to  the  effect  that  even 
where  a  written  contract  exists  between  the 
parties  touching  the  same  general  subject- 
matter,  extrinsic  evidence  may  nevertheless 
be  admissible  in  proof  of  a  prior  or  con- 
temporaneous collateral  parol  agreement  be- 
tween them,  separate  and  distinct  from  that 
contained  in  tlie  writing  itself,  and  not  in- 
herently In  conflict  with  the  latter.  See 
Jones  on  Evidence  (2d  Ed.)  |  439,  p.  552 ;  17 
Oyc.  713  et  seq. ;  Owsley  ▼.  Jackson,  163  Mo. 
App.  lot  clt  18,  144  S.  W.  154;  Boggs  ▼. 
Lanndry  Co.,  171  Mo.  loc.  dt  290,  70  S.  W. 
818;  Greening  v.  Steele,  122  Mo.  loc.  dt 
294,  26  S.  W.  971;  Brown  v.  Bowen,  90  Mo. 
184,  2  S.  W.  398;  AvU  Printing  Co.  v.  Pub- 
Ushlng  Co.,  127  Mo.  App.  141,  89  S.  W.  900; 
Huckabee  v.  Shepherd,  75  Ala.  342. 

The  parol  agreement  upon  which  this  ac 
tlon  is  predicated,  and  for  a  breach  of  which 
a  recovery  Is  sought,  is  one  eatir^  separate 
and  distinct  from  the  so-called  option  agree- 
ment, supra,  which  came  into  evidence  la 
plalntlfTs  case.  And  when  the  evidence 
embraced  within  this  record  is  fully  and 
properly  considered.  It  does  not  appear  that 
the  contract  sought  to  be  enforced,  establish- 
ed by  plaintiff's  parol  testimony  and  the  let- 
ters admitted  in  evidence  is,  in  any  way  con- 
tradictory or  repugnant  to  the  written  optloo 
of  December  12,  1911.  On  the  contrary,  it  is 
quite  clear,  under  the  evidence  adduced,  that 
the  two  are  entirely  consistent,  and  that  the 
signing  of  the  written  option,  and  the  con- 
summation of  the  sale  in  accordance  with. 
the  terms  thereof;  were  but  steps  in  the  exe- 
cution or  carrying  out  of  the  parol  agree- 
ment between  the  partie&  The  option  paper 
on  its  face  shows  that  the  land  was  to  be 
conveyed  to  a  third  party,  the  stated  con- 
sideration to  be  such  as  Perkins  should  name. 
Defendant  was  to  receive  $1,200  In  cash,  and 
a  note  and  de^d  of  trust  were  to  be  executed 
to  him  for  $800.  That  the  note  and  deed 
of  trust  were  to  be  made  to  him  is  tn  no  way 
inconsistent  with  the  alleged  agreement  by 
virtue  of  which  he  was  obligated  to  deliver 
the  same  to  plaintiff.  And  under  the  cir- 
cumstances no  inconsistency  arises  from  the 
fact  that  the  sale  price,  to  a  third  party,  was 
stated  in  the  option  paper  to  be  13,2(10. 

And  it  seems  quite  clear  that  but  a  part 
of  the  real  understanding  and  agreement  be- 
tween the  parties  was  reduced  to  writing, 
thus  bringing  the  case  also  vrlthln  another 
well-known  exception  to  the  general  rule 
referred  to  above.  See  cases  cited,  supra. 
According  to  plaintiff's  evidence,  the  com- 
plete understanding  and  agreement  between 
plaintiff  and  defendant  embraced  the  execu- 
tion by  defendant  of  the  written  option,  the 
conveyance  of  the  land  to  Perkins,  or  at  his 
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direction,  at  the  stated  price  of  $3,200,  and 
the  taking  back  by  defendant  of  tlie  note  for 
$800  and  tlie  deed  of  trust  securing  it;  but 
tliat  all  of  this  vfoa  but  a  part  and  parcel  of 
the  entire  contract  made,  and  ancillary  or 
Incidental  to  ttie  chief  objects  and  purposes 
of  the  latter. 

In  Huckabee  v.  Shepherd,  supra,  the  de- 
fendant agreed  with  the  plaintiff,  a  real  es- 
tate broker,  to  allow  him  a  stipulated  por- 
tion of  the  sale  price  of  certain  lands  if  he 
would  aid  defendant  in  consummating  a  sale 
thereof.  After  beginning  negotiations  with 
turd  parties,  but  before  consummating  a 
sale,  plaintiff  purchased  the  property  "for 
himself  and  associates,"  under  a  written  con- 
tract executed  by  both  of  the  parties.  How- 
ever, the  evidence  went  to  show  that  It  was 
orally  agreed  that  the  fact  that  plaintiff  was 
"taking  an  Interest  in  the  purchase  would 
not  affect  his  right  to  the  stipulated  part  of 
defendant's  compensation."  It  was  held  that 
the  agreement  of  the  parties  as  to  plain- 
tiff's compensation  was  distinct  from  the  con- 
tract of  sale  itself.    The  court  said: 

"The  case,  then,  is  one  where  the  particular 
contract  sued  on  was  not  rednced  to  wntin^,  and 
where  the  one  actually  put  in  writing  was  not 
intended  to  contain  all  matters  of  aj^reement  be- 
tween the  parties.  Oral  evidence  is  admissible 
in  such  cases  to  show  this  state  of  facts,  with- 
out infringing  the  rule  excluding  parol  evidence 
of  contemiMraneoug  stipulations,  which  contra- 
dict or  vary  the  legal  effect  of  written  instru- 
ments. •  •  •  This  principle  is  a  qualifica- 
tion of  the  general  rule  last  stated,  and  is  ad- 
mitted to  be  of  difficult,  and  often  of  delicate,  ap- 
plication in  practice.  But  it  is  well  founded  in 
reason,  as  well  as  established  by  authority,  and 
is  often  invoked  by  the  courts  'to  enable  one 
party  to  escape  from  the  fraud  or  injustice  of 
the  other.' " 

For  the  purposes  of  the  discussion,  supra, 
the  written  option  has  been  treated  as  a 
valid  subsisting  written  contract  between 
the  parties,  though  not  as  one  containing  all 
of  the  agreement  between  them.  But  in  fact 
we  do  not  regard  it  as  the  contract  between 
plaintiff  and  defendant  covering  the  real 
sobject-matter  of  the  litigation.  And  It  Is 
quite  apparent  that  the  instrument  Is  not  a 
contract  binding  upon  plaintiff.  It  does  not 
purport  to  be  of  sndi  character.  It  was  In- 
tended to  give  plaintiff  or  bis  assigns  an 
option  to  pnnAase,  binding  defendant  to 
sell  on  the  terms  named.  It  did  not  under- 
take to  and  did  not  bind  plaintiff  to  do 
anything  whatsoever,  and  plaintiff's  signa- 
ture to  it  could  have  bad  no  legal  effect. 
Added  to  this,  though  it  may  be  inconsequen- 
tial here,  the  evidence  suggests  that  no  ac- 
tual money  consideration  was  paid  defend- 
ant for  its  execution,  in  which  case,  stand- 
ing alone,  it  was  not  originally  binding  even 


upon  the  defendant  In  any  event,  its  office 
was  merely  to  obligate  defendant  to  sell 
to  Mark,  at  a  price  which  would  net  to  plain- 
tiff a  commission  of  $800,  and  to  fix  the 
terms  of  the  sale.  Manifestly,  It  in  no 
sense  can  be  said  to  constitute  a  contract  be- 
tween these  parties  Into  which  became  merg- 
ed aU  of  their  prior  or  contemporaneous  oral 
negotiations  and  bargainings,  for  it  does  not 
purport  to  be  such  an  instrument  Evidently 
it  was  executed  pursuant  to  some  prior  ex- 
isting contract  between  plaintiff  and  defend- 
ant. Plaintiff's  evidence  tends  with  much 
force  to  show  that  this  contract  was  in  terms 
as  alleged  in  the  petition,  and  that  defend- 
ant flagrantly  breached  It  In  this  connec- 
tion, see  Heagy  v.  Cox,  191  Mo.  App.  377,  177 
8.  W.  684. 

The  argument  that  thon^  defendant  did 
originally  agree  to  sell  his  land  for  $2,400,  he 
may  have  changed  his  mind  by  December 
12,  1911,  when  the  option  agreement  was  ex- 
ecuted, and  that  the  latter  instrument  pre- 
sumably embraces  all  of  the  terms  and  con- 
ditions of  the  contract  between  the  parties, 
is  sufficiently  disposed  of  by  what  we  have 
said  above.  But  we  may  add  that  defend- 
ant's written  declarations  and  conduct  sub- 
sequent to  December  12,  1911,  appearing 
from  plaintiff's  evidence,  go  to  show  that  de- 
fendant well  knew  that  plaintiff  was  to  re- 
ceive $800,  or  the  note  and  deed  of  trust 
therefor,  as  compensation '  for  selling  the 
land.  Defoidant,  in  his  letter  of  February 
27,  1912,  refers  to  plalntifTB  "Interest"  in  the 
proceeds  of  the  sale,  and  to  a  deed  of  trust 
executed  for  plaintiff.  And  plaintiff's  tes- 
timony is  that  after  the  sale  was  consum- 
mated defendant  gave  him  the  deed  of  trust 
promising  to  send  the  note,  bot  that  defend- 
ant later  refused  to  tarn  over  the  note  to 
him,  saying  that  he  had  changed  his  mind. 
And  the  demurrer,  of  course,  admits  the  truth 
of  plalntUTs  testimony. 

It  expressly  appears  that  plaintiff'  was  to 
receive  no  commission  or  other  compensa- 
tion from  the  purdiaser  of  this  property,  but 
was  to  receive  his  compensation.  If  any,  from 
the  defendant;  and  there  is  no  question  in 
the  case  of  a  dual  agency  on  plaintiff's  part 

It  Is  quite  clear  that  plaintiff's  evidence 
was  such  as  to  make  out  a  prima  facie  case 
in  his  favor,  and  that  it  was  error  to  sustain 
the  demurrer  to  the  evidence. 

The  judgment  shauld  therefdre  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  set  aside  the  nonsuit  and  grant  plaintiff 
a  new  trial.    It  la  so  ordered. 

REINOLDS,  P.  J.,  and  NOBTONl,  J.,  con- 
cur. 
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SWIFT  T.  JOHNSON.     (No.  14203.) 
(St  Iiouia  Court  of  Appeals.    Missouri.    Feb. 

8,  1916.) 
Work  awd  Labob  ®=>30 — Actions — Instbuo- 

TIONB. 

In  an  action  for  services  in  baling  hay,  the 
refusal  of  an  instruction  authorizing  recovery 
in  quantum  meruit,  if,  while  plaintiff  was  bal- 
ing hay,  defendant  requested  plaintiff  not  to  bale 
all  of  the  hay  agreed  to  be  baled,  was  not  error, 
where  the  reasonable  value  of  services,  waa 
shown  by  all  the  evidence  to  be  the  same  as  the 
contract  price. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ff  69-65;   Dee.  Dig.  «b>90.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;   James  D.  Barnett,  Judge. 
"Not  to  be  officially  published.** 
Action  by  H.  C.   Swift  against  Wallace 
Johnson.    From  a  Judgment  tor  defendant, 
plaintiff  appeals.    A^rmed. 

A.  C.  Whitson,  of  Mexico,  Mo.,  for  appel- 
lant Clarence  A.  Barnes,  of  Mexico  Mo.,  tor 
respondent 

AIXEN,  J.  This  Is  an  acti<»i  begun  before 
a  Jtistice  of  tbe  peace  to  recover  a  balance 
of  (IS  claimed  to  b»dne  and  ovHng  to  itoln- 
ttff  from  defendaat  -for  '  services  -  rendered 
by  plaintiff  In  |t)aUng  certain  hay  tor  de- 
fendant and  famlsUng  wire  therefor.  The 
suit  was  instituted  in  Nov^nber,  1910,  and 
the  trial  before  the  Justice  of'  tbe  peace  re- 
sulted In  a  Judgment  for  defendant  Plato- 
tiff  appealed  to  '  the  circuit  court,  where, 
upon  a  trial  de  novo  before  the  court  and  a 
Jury,  there  was  a  verdict  and  Judgment  for 
defendant  and  plaintiff  prosecuted  his  appeal 
to  this  court.  Upon  that  appeal  we  revers- 
ed tbe  Judgment  for  error  on  the  part  of 
the  trial  court  In  refusing  an  ln8tructi<m  of' 
fered  by  plaintiff  (see  Swift  v.  Johnson,  176 
Mo.  App.  660,  158  S.  W.  96),  and  remanded 
tbe  cause.  Thereafter,  upon  another  trial 
in  the  circuit  court,  before  the  court  and  a 
Jury,  there  was  again  a  verdict  and  Judgh 
ment  In  favor  of  defendant,  and  the  plain- 
tiff has  again  appealed  the  case  taer& 

It  appears  tHat  plaintiff  sought  to  obtain 
from  defendant  tbe  use  of  tbe  latter's  hay 
baler  for  the  purpose  of  baling  certain  bay, 
and  it  was  agreed  that  plaintiff  might  use 
the  baler  for  baling  19  or  20  tons  of  hay, 
provided  be  would  bale  some  hay  for  tbe  de- 
fendant as  compensation  therefor.  There  Is 
a  direct  conflict  In  the  testimony,  however, 
in  the  record  before  us,  as  to  tbe  quantity 
of  bay  agreed  to  be  baled  by  plaintiff  for 
the  use  of  the  baling  madilne.  It  appears 
that  defendant  had  two  ricks  of  bay,  and  told 
plaintiff  that  he  could  have  the  use  of  tbe 
baler  If  he  would  bale  the  hay  In  these  two 
ricks ;  but  plaintiff's  estimate  as  to  tbe  quan- 
tity of  hay  In  these  ricks  exceeded  consider- 
ably that  of  defendant,  and  plaintiff  was  un- 
willing to  bale  all  of  the  bay  therein  as  com- 
poisBtion  for  tbe  use  of  tbe  baler  for  his  own 
purposes.    Thereupon  an  oral  agreement  was 


made  In  tbe  premises;  but  the  testimony  Is 
directly  conflicting  as  to 'the  terms  tbere- 
of.  Plaintiff  asserts  that  the  agreement  waa 
that  be  would  imie  6  tons  of  deftodanf s  hay 
tai  compensation  tor  thb  use  of  the  baler,  and 
that  defendant  agreed  to  pay  (2  per -ton,  and 
to  fnmlsh  Hie  wire,  for  the  baling  of  any  of 
defendant's  hay  over  and  above  5- tons;  while 
defendant's  testimony,  definitely  stated  at 
this  trial.  Is  that  plaintiff  agreed  to  bale  10 
tons  of  hay  for  defendant  for  tbe  use  of  tbe 
baler,  defendant  to  pay  only  tor  the  excess. 
If  any,  above  10  tons.  Defendant's  version 
of  the  transaction  is  corroborated  by  a  wit- 
ness who  was  near  by,  and  who  declares  he 
heard  the  conversation,  though  he  was  ad- 
vanced In  years  and  Ms  bearing  somewhat 
Impaired. 

Plaintiff  made  use  of  defendant's  baler  for 
his  own  purposes,  and  in  compensation  there- 
for baled  tbe  hay  tn  one  of  defendant's  ilcks, 
and  a  part  of  the  hay  in  the  other  rick.  It 
appears  that  plaintiff  ceased  baling  defend- 
ant's hay  at  the  latter's  request ;  but  plain- 
tiff asserts  that  be  bad  then  baled  13% 
tons  for  defendant  On '  the  contrary,  de- 
fendant's evldencie  goes  to  show  that  plaintiff 
bad  baled  only  6  or  7  tons  for  defendant 
lAfter  a  controversy  had  arisen  between 
plaintiff  and  defendant  regarding  the  matter, 
defendant,  through  an  attorney,  paid  plain- 
tiff $5.20.  Tbe  account  sued  upon  is  for  (27 
for  baling  18  tons  of  hay,  less  (10  tor  use  of 
the  baler  and  the  (5:20  paid  by  defendant, 
leaving  a  balance  of  (13. 

Tbe  assignments  of  error  before  us  need 
not  be  set  out  tn  detail.  One  point  made  by 
learned  counsel  for  appellant  Is  that  defend- 
ant could  not  avail  himself  of  "matters  In 
set-off,  counterclaim,  or  recoupment,"  with- 
out pleading  the  same  In  defense.  But  it  la 
quite  clear  that  there  is  nothing  of  this  sort 
in  tbe  case,  for  the  testimony  adduced  by 
defendant  simply  went  to  establish  bis  de- 
fense to  tbe  account  sued  upon. 

Complaint  is  made  of  tbe  refusal  of  an 
instruction,  requested  by  plaintiff,  authoriz- 
ing a  recovery  In  quantum  meruit  If  the  Jury 
found  that,  while  plaintiff  was  baling  defend- 
ant's hay,'  defendant  "requested  and  directed 
tbe  plaintiff  to  not  bale  all  of  said  bay  agreed 
between  the  parties  to  be  baled,"  And  ap- 
pellant says: 

"When  plaintiff  is  prevented  from  completing 
his  contract  by  the  defendant,  he  is  not  restrict- 
ed to  his  pro  rata  share  of  contract  price,  but 
may  recover  the  reasonable  value  of  his  serv- 
ices." 

But  there  was  no  error  In  refusing  this  in- 
struction. The  instructions  given  fully  cov- 
ered the  issues  in  tbe  case.  And  here  the 
reasonable  value  of  tbe  service  was  fdiown, 
by  all  the  evidence  thereon,  to  be  precisely 
the  same  as  the  alleged  contract  price,  t«> 
wit,  (2  per  ton. 

There  is  considerable  said  in  appellanfa 
brief  to  tbe  effect  that  there  was  no  meeting 


•=»FoT  atber  cans  nee  same  topic  and  KEIT-NUMBEB  la  all  ICay-Numbarad  Digests  and  Indsxas 

Google 


Digitized  by ' 


Mo.) 


LUTHER  ▼.  CUtAKOEB  EXCH.  BANK 


1073 


of  the  minds  of  the  parties  and  bence  no  ex- 
press-'eoatract  Wbat  was  said  toneblng 
this  pbase  of  the  matter  on  the  former  ap- 
peal Is  not  pertinent  to  the  case  presented 
by  this  record.  Upon  the  second  trial  the 
conrt  gave  the  Instmctlon  wbleb  was  refused 
at  the  first  trial,  and  which  we  held  shonld 
bare  lieen  gtven. 

A  jury  has  again  found  the  dispnted  Issues 
of  fact  in  defendant's  favor.  A  careful  scru- 
tiny of  the  record  dlscloaes  nothing  of  whldt 
am^ellant  may  rightfully  complain.  It  fol- 
lows that  the  Judgment  should  be  affirmed; 
and  It  Is  so  ordered. 

REYNOLDS,  P.  J.,  abd  NORTONI,  J.,  con- 
cur. 


LUTHER  T.  GRANGER  EXCH.  BANK. 

(No.  14075.) 

(St.  Louis  Covaet  of  Appeals.     Misaonrl.     Feb. 

8,  1916.    Bebearing  Dttniad  Feb.  24,  1816.) 

IRTEBFUCADKB  <S=33a— OBDKB— PATUEHTS  UK- 
OKB. 

An  order  in  interpleader  by  a  bank  against 
the  administrator  de  bonis  son  of  a  decedent  and 
the  administrator  of  decedent's  wife,  who  died 
pending  settlemrat  as  administratrix  of  dece- 
dent's estate,  which  orders  ^e  bank  to  pay  a 
specified  sum  held  by  it  and  owned  by  decedent's 
estate  to  the  administrator  of  the  wife  to  bold 
for  payment  to  the  proper  person,  does  not  justi- 
fy the  bank,  lo  paying  stock  dividends  xlue  to  the 
estate  thereafter  to  any  person  other  than  the 
administrator  de  bonis  non,<  and  a  payment  of 
the  same  to  the  administrator  of  the  wife  does 
not  relieve  the  bank  from  liability  to  the  ad- 
ministrator de  bonis  non. 

[Ed.  Note.^For  other  cases,  see  Interpleader, 
Cent.  Dig.  if  68-71,  74;   Dec.  Dig.  4xa>83.] 

Appeal  from  Circuit  (3ourt,  Scotland  Ck>un- 
ty ;  Charles  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Action  by  John  E.  Lnther,  administrator  of 
the  estate  of  Sylvanus  Bllck,  deceasedi 
against  the  Granger  Exchange  Bank.  From 
a  judgmjftnt  for  plaintiff,  defendant  appeals. 
Affirmed. 

3.  M.  Jayne,  of  Memphis,  for  app^ant 
John  E.  Luther  and  H.  V.  Smoot,'  both  of 
Memphis,  and  Smoot  &  Cooley,  of  Klriiisvllle, 
for  resp<»ident 

NORTONL  J.  This  is  a  suit  by  the  admin- 
istrator de  bonis  non  of  the  estate  of  Sytvanus 
Flick  to  recover  $885  dividends  on  bank  stock, 
the  property  of  the  estate.  Plaintiff  recover- 
ed, and  defendant  prosecutes  the  appeaL  It 
is  conceded  the  bank  stock  was  owned  by 
Sylvanus  Flick,  and  that  the  dividends  sue4 
foiP  were  earned  and  set  apart  by  defendant 
bank.  The  case  was  tried  on  the  following 
agreed  statement  of  facts : 

"Agreed  Statement  of  Facts, 
•^t  is  agreed  in  this  case  fta't  Sylvunns  Flick 
departed  this  life  in  Scotland  eoanty,  Mo.,  intes* 
tate,  and  that  bis  widow  and  wife,  Sarab  D, 
Flick,  was  di^y  appointed  admiaistratriz  of 
his  estate,  and  Died  an  Inventory  of  Qie  assets 


of  said  estate,  indnding  the  bank  stock  in  con- 
troversy. >    ■ 

"It  is  further  agreed  that  before  the  estate  of 
said  Sylvanus  Flick  was  finally  administered 
upon  the  a&id  Sarah'  D;  Flick  departed  this  life, 
and  that  H.  Pv  Kick,  ker'  son,  was  dnly  and 
legally  appointed  administrator  of  her  eatate. 

'  "It  is  further-  agreed  that  J.  Adam  Schenk, 
public  administrator,  of  Scotland  county.  Mo., 
was  appointed  administrator  de  bonis  non  of 
Sylvanus  Flick's  estate. 

"It  is  further  screed  that  H.  P.  Flick,  as  the 
son  of  Sylvanus  Flick,  deoeased,  claimed  to  be 
entitled  to  be  appointed  administrator  de  bonis 
non  of  his  father's  estate,  Sylvanus  Flick,  and 
that  he  had  institnted  proceedings  in  tills  court 
to  compel  the  probate  court  of  Scotland  connty, 
Mo.^  to  appoint  him  as  such  administrator  de 
boms  non  of  the  Sylvanus  Flick  estate,  and 
while  this  salt  was  pending  the  defendant  in  this 
case,,  holding  money  and  property  belonging  to 
the  estate  of  said  Sylvanus  FUch,  deceased,  filed 
a  snlt  in  this  court  requiring  the  said  H.  P. 
Flick,  who  was  claiming  the  assets  of  said  es- 
tate, and  Adam  Scbenk,  who  was  claiming  as- 
sets of  said  estate,  to  interplead  for  the  same, 
and  that  both  filed  their  interplea,  and  this  court 
found  that  H.  P.  Flick  was  entitled  to  the  |4,- 
200  of  the  estate  of  Sylvanus  Flick,  deceased,  as 
administrator  of  the  estate  of  Sarah  D.  Flick, 
in'  order  that  he  might  bold  the  same  and  make 
a  settlement  with  the  proper  person,  who  might 
be  the  legal  representative  of  said  Sylvanus 
Flick,  deceased,  and  that  this  judgment  is  now 
on  record  in  this  court  and  unappealcd  from, 
and  in  accordance  with  said  jadgment  -this  d^ 
fendant  turned  over  to  said  H.  F.  Flick  forty- 
two  hundred  and  some  dollars  in  money,  and 
that  was  done  before  be  turned  over  this  money 
claimed  to. have  acorued  in  this  suit. 

"It  is  further  admitted  that  said  defendant  has 
paid  H.  P.  Flick,  as  administrator  of  the  estate 
of  Sarah  T>.  Flick,  deceased,  the  sum  of  $395, 
bfeing  the  dividends  on  the  bank  stock  mentioned 
in  this  snit,  and  on  Febmary  10,  1911. 

"It  is  further  admitted  that  the  estate  of  Sa- 
rah D.  Flick,  deceased,  is  now  in  process  of  ad- 
ministration, that  the  estate  is  still  open  and  is 
still  pending  in  the  probate  court,  and  that  said 
H.  P.  Fliok  has  been  ordered  to  make  his  final 
settlement  of  said  estate. 

"It  is  further  agreed  that  J.  A.  Scbenk  resign- 
ed OS  administrator  de  bonis  non  of  the  estate  of 
Sylvanus  Flick,  deceased,  and  that  the  plaintiff, 
J.  E.  Luther,  was  duly  appointed  by  the  pro- 
bate court  of  Scotland  county.  Mo.,  as  adminis- 
trator de  bonis  nen  of  said  estate,  and  that  he 
duly  qualified  as  suck  administrator  by  giving 
bond,  and  is  now  acting  as  such." 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  no  instructions  were  asked  or 
givKi  on  either  side.  It  Is  argued  the  Judg- 
ment should  be  reversed  because  defendant 
paid  the  dividends  on  the  bank  stock  to  H. 
P.  FUck,  administrator  of  the  estate  of  his 
mother,  Sarah  D.  Flick,  shortly  after  It  had 
been  required  to  pay  $4,200  to  H.  P.  Flick  as 
administrator  of  his  mother's  estate  under 
an  order  of  the  circuit  court  of  Scotland  coun- 
ty, but  obviously  the  proposition  advanced 
avails  nothing.  It  is  conceded  tbat  on  the 
death  of  Sarfth  D.  Flick  H.  P.  Flick  was  ap- 
pointed admlnistratoV  Of  heir  estate.  It  la 
conceded  that  J.  A.-  Schenk  was  appointed  ad- 
ministrator de  bonis  non  of  the  eatate  of 
Sylvanus  Fllok,  of  which  Sarah  D.  FUck, 
prior  to  her  death,  had  been  administratrix. 
Defendant  bank  at  that  time  held  $4,200  In 
money  belonging  to  the  estate  of  Sylvanus 
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FUck.  About  this  tiiue  a  controversy  arose 
between  H.  P.  Flick,  administrator  of  his 
mother's  estate,  and  J.  A.  Schenk,  adminis- 
trator de  bonis  non  of  the  estate  of  Sylvanus 
FUck,  as  to  who  was  entitled  to  administer 
the  Sylvanus  Flld£  estate.  While  litigation 
concerning  this  was  pending  In  court,  defend- 
ant bank  filed  a  bill  of  interpleader  Invoking 
relief,  and  was  ordered  to  pay  the  $4,200  then 
In  its  hands  to  H.  P.  Flick  "In  order  that  he 
might  h<dd  the  same  and  make  a  settlement 
with  the  proper  person,  who  might  be  the 
legal  representative  of  Sylvanus  FUdc,  de- 
ceased." It  Is  said  this  order  of  the  court 
was  not  appealed  from  and  became  conclusive. 
This  matter  Is  not  before  us  for  review,  but 
obviously  H.  P.  Flick,  as  administrator  of  his 
mother's  estate,  was  In  no  wise  entitled  to 
the  possession  of  this  $4,200  belonging  to  the 
estate  of  Sylvanus  Flick,  and  It  would  seem 
the  court  should  have  ordered  defendant  bank 
to  pay  that  sum  to  Schenk,  administrator  de 
bonis  ntm  of  Sylvanus  Flick's  estate,  but  this 
It  did  not  do.  But,  Be  this  as  It  may,  the 
question  concerning  it  Is  not  for  review  here. 
The  fact  that  the  bank  had  been  ordered  by 
the  court  on  Its  bill  of  interpleader  to  pay  the 
$4,200  held  by  It  and  owned  by  the  Sylvanus 
Flick  estate  to  H.  P.  Flick,  administrator  of 
Sarah  D.  Flick's  estate,  to  hold  for  payment 
to  the  prefer  person,  is  of  no  avail  as  Jus- 
tification for  defendant  bank  paying  the  divi- 
dends thereafter  to  any  pers<»i  other  than 
the  administrator  de  bonis  non  of  the  estate 
of  Sylvanus  FUck,  who,  as  such,  was  entitled 
to  have  and  receive  the  dividends  which  the 
bank  says  it  paid  to  H.  P.  Flick.  Subsequent> 
ly  J.  A.  Schenk  resigned  as  the  administrator 
de  bonis  non  and  plaintiff,  J.  E.  Luther,  was 
appointed  by  the  court  in  his  stead.  The  div- 
idends earned  on  the  bank  stock  owned  by 
the  estate  of  Sylvanus  FUdc  and  set  apart  to 
it  are  the  property  of  the  estate,  and  plain- 
tiff, as  the  administrator  de  bonis  non,  is 
entitled  to  recover  them,  as  the  court  found 
and  declared. 

The  judgment  should  be  affirmed. 

It  is  so  ordered. 

KBYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


STATE  V.  SAAK.      (No.  14103.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb. 

8,  1916.) 

1.  Indictment  and  Infobmation  ®=>111  — 
Pbacmcino  Medicinb  Withoxtt  Licbnsb— 
Neoativino  Exceptions. 

Bev.  St.  1909,  i  8316,  decUre*  that  any  per- 
son practicing  medicine  or  surgery  without  a  li- 
cense from  the  state  board  of  health,  or  after 
revocation  of  such  license,  shall  be  deemed  guilty 
of  a  misdemeanor,  provided  that  pbysicianB  reg- 
istered on  or  prior  to  March  12,  1901,  shall  be 
regarded  for  every  purpose  as  licentiates  and 
registered  physicians,  an  information  charging 
accused  with  practicing  medicine  without  a  li- 
cense did  not  negative  the  exception.  Held  that, 
as  the  exception  was  not  contained  in  that  por- 


tion of  the  statute  defining  the  offense,  it  was 
not  necessary  to  negative  it  in  the  informatioD, 
but  to  be  available  as  a  defense  it  must  be  in- 
sisted on  by  accused. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  CTent.  Dig.  {f  286-298;  r>ec 
Dig.  «=»11L] 

2.  Indictment  and  iNroaiCATioir  ^s>20Z  — 
DuFLioiTY— Cube  by  Judgment. 

If  an  information  in  the  language  of  Itev. 
St.  1909,  8  8315,  charging  a  physician  with  prac- 
ticing without  a  license,  was  subject  to  attack 
for  duplicityi  a  judgment  of  conviction  cured 
the  denect. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §1  S40-650;  Dec. 
Dig.  <8=»202.) 

Beynolds,  P.  3.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty;  James  D.  Harnett,  Judge. 

"Not  to  be  officially  published." 

Henry  Saak  was  convicted  of  practicing 
medicine  without  a  license,  and  he  appeals. 
Affirmed,  and  cause  certified  to  the  Sapreme 
Court,  on  dissent 

T.  W.  Hukriede,  of  Warrenton,  B.  Rosen- 
berger  &  Son,  of  Montgomery  City,  and  Mor- 
ris &  Hartwell,  of  La  Crosse,  Wis.,  for  ap- 
pellant EmU  Boebrig,  of  Warrenton,  for 
the  State. 

ALLEN,  J.  This  is  a  prosecution  for  the 
aUeged  violation  of  section  8315,  Bevisod 
Statutes  1909.  The  Information  icharges 
that: 

"On  or  about  March  1,  1912,  and  until  Sep- 
temt>er  14,  1912,  the  defendant  "did  then  and 
there,  and  without  then  and  there  having  a  li- 
cense so  to  do  from  the  state  board  of  nealth 
of  the  state  of  Missouri,  unlawfuUy,  wrongful- 
ly, and  wiUfully  practice  medicine  and  surgery, 
and  did  then  and  there  treat  the  sick  and  others 
afflicted  with  bodily  and  mental  ailments  and 
infirmities,  and  did  then  and  there  attempt  un- 
lawfully, wrongfully,  and  wiUfully  to  treat  the 
sick  and  others  afflicted  with  boduy  and  mental 
ailments  and  infirmities,  and  did,  then  and 
there,  unlawfuUy,  wrongfully  and  willfuUy  rep- 
resent and  advertise  himself  by  means  of  print- 
ed matter,  the  exact  nature  of  which  is  to  this 
informant  and  prosecuting  attorney  unknown, 
so  as  to  Indicate  that  be  was  authorized  to 
practice  medicine  and  snrgery,  and  that  he  was 
authorised  to  treat  the  sick  and  others  afflicted 
with  bodily  and  mental  ailments  and  infirmities, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Missouri." 

Defendant  was  convicted  and  bis  punish- 
ment assessed  at  a  fine  of  $50,  and  be  ap- 
peals. 

There  is  no  bill  of  exceptions  here,  and 
consequently  nothing  but  the  record  proper 
Is  before  ns'.  The  only  question  demanding 
attention  is  that  raised  as  to  the  sufficiency 
of  the  information  to  sustain  the  conviction. 

[1]  It  is  urged  that  the  Information  is 
fatally  defective  tn  falling  to  charge  that  de- 
fendant was  not  a  registered  physician  on 
or  prior  to  Mardi  12,  1901. 

Section  8315,  supra,  upon  which  the  pros- 
ecution is  based,  is  as  follows: 
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"Any  person  praetieliiK  medidne  or  surgery 
in  this  state,  ana  uty  person  attempting  to  treat 
the  sick  or  others  afflicted  with  bodily  or  mental 
infirmitiea,  and  any  person  representing  or  ad- 
vertising himself  by  any  means  or  through  any 
medium  whatsoever,  or  in  any  manner  whatso- 
ever, so  as  to  indicate  that  he  ia  authorized  to 
or  does  practice  medicine  or  surgery  in  this 
state,  or  that  he  is  authorized  to  or  does  treat 
the  mck  or  others  afflicted  with  bodily  or  mental 
infirmities,  without  a  license  from  the  state 
board  of  health,  as  provided  in  this  article,  or 
after  the  revocation  of  such  license  by  the  state 
board  of  health,  as  provided  in  this  article,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  punish- 
ed by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  for  a  period  of  not  less 
than  thirty  days  nor  more  than  one  year,  or  by 
both  such  fine  and  imprisonment  for  each  and 
every  offense;  and  treating  each  patient  shall  be 
regarded  as  a  separate  oSenae.  Any  person  fil- 
ing, or  attempting  to  file  as  his  own  a  license 
of  another,  or  a  forged  affidavit  of  identification, 
shall  be  guilty  of  a  felony,  and,  upon  conviction 
thereof,  shall  be  subject  to  such  fine  and  im- 
prisonment as  are  made  and  provided  by  stat- 
ntee  of  this  state  for  the  crime  of  forgery  in 
the  second  degree.  Said  fines  to  be  turned  into 
the  state  treasury  when  collected:  Provided, 
that  physicians  registered  on  or  prior  to  March 
12,  1901,  shall  be  regarded  for  every  purpose 
herein  as  licentiates  and  registered  physicians 
under  the  provisions  of  this  article." 

In  State  ▼.  Humfeld,  182  Mo.  App.  639, 
166  S.  W.  331,  we  recently  passed  upon  this 
identical  QneBtion.  Upon  the  authority  of 
State  V.  Smltb,  233  Mo.  242,  135  8.  W.  465, 
33  L.  R.  A.  (N.  S.)  170,  and  State  v.  O'Brien, 
74  Ma  54B,  we  beld  that  it  was  not  essential 
that  the  information  negatire  the  so-called 
exertion  contained  in  the  proviso  to  this 
section,  OTermllng  State  v.  Hellscher,  150 
Ma  App.  230,  129  S.  W.  1036;  State  ▼. 
Brand,  168  Ma  App.  27,  131  S.  W.  923; 
State  ▼.  HeUsdier,  156  Mo.  App.  63,  135  8. 
W.  959.  We  see  no  reason  to  depart  from 
that  ruling.  It  is  true  that  State  v.  Hellsdi- 
er,  150  Ma  App.  230,  129  S.  W.  1035,  is  re- 
ferred to  In  State  t.  Carson,  281  Mo.  1,  132 
S.  W.  587 ;  bat  tliere  the  Supreme  Court  was 
not  passing  upon  the  sufBdency  of  an  in- 
dictment or  information,  and  did  not  rule 
the  p<tot  here  involved.  While  the  proviso 
to  section  8315  was  not  directly  Involved  in 
the  later  case  of  State  ▼.  Smith,  supra,  the 
(^[tinlon  therein  appears  to  dearly  support 
oar  ruUog  in  the  Humfeld  Case,  approving 
the  decision  in  State  v.  O'Brien,  supra,  whieb 
case  is  here  closely  in  point 

In  passing  it  may  be  said  that  in  State 
V.  Hnxoll,  191  Mo.  App.  804,  178  8.  W.  866, 
the  Kansas  City  Court  of  Appeals  expressly 
refrained  from  passing  any  opinion  upon  the 
question  now  before  us. 

The  rule  unaaestionaMy  is  that  where  an 
exception  is  contained  in  the  section  of  the 
statute  defining  the  offense,  though  it  be 
in  a  proviso  thereto,  and  soch  exception  con- 
stitutes part  of  the  description  of  the  of- 
fense  sought  to  be  charged,  the  indictment 
or  infomatiOD  most  negative  sudi  exception. 
Bnt  an  exertion  is  not  re<ialred  to  be  so 
negatived  unless  it  is  so  far  a  necessary  in- 
gredient ot  the  offense  denounced  as  to  be 


essential  to  its  definition  or  description.  See 
State  V.  Smith,  supra,  and  authorities  dted. 
And  where  a  proviso  merely  exempts  a  class, 
therein  mentioned,  from  the  operation  of  the 
statute,  it  is  unnecessary  to  negative  the 
exemptton  of  the  proviso,  but  such  exemp- 
tion, to  be  available,  must  be  insisted  upon 
by  way  of  defense.  See  State  v.  O'Brien, 
supra. 

OThe  section  under  consideration  makes  it 
an  offense  to  practice,  or  attempt  to  practice, 
medicine,  etc.,  without  a  license  from  the 
state  board  of  health.  The  proviso  there- 
to provides  that  physldans  registered  on  or 
before  Mffrch  12,  1901,  shall  be  regarded 
as  "licentiates  and  registered  physldans." 
As  the  section  now  stands,  the  offense  ap- 
pears to  be  fully  defined  in  the  body  thereof. 
The  exemption  contained  in  the  proviso  ex- 
empts a  class  from  the  operation  thereof. 
And  it  does  this  by  merely  declaring  that 
registration  prior  to  March  12,  1901,  shall 
(qperate  as  a  license. 

Under  the  established  rule  applicable  in 
such  cases,  we  do  not  deem  it  essential  that 
an  Information  based  upon  this  section 
charge  that  the  defendant  was  not  a  regis- 
tered physician  on  or  prior  to  March  12, 
1901.  If  such  be  true,  defendant  may  show 
tills  in  defense;  and,  if  shown.  It  negatives 
the  charge  of  practicing,  eta,  without  a 
license,  for  such  registration  is  declared  to 
be  tantamount  to  a  license. 

[2]  If  the  information,  wbidi  follows  the 
language  of  section  8315,  upon  which  it  is 
ba&ed,  is  open  to  attack  for  duplidty — which 
we  (Id  not  say — in  the  state  of  the  record  be- 
fore us  we  think  that  it  was  cured  by  the 
verdict,  and  that  such  defect,  if  any,  is  one 
not  now  available  to  appellant  See  sstate 
V.  Nieuhaus,  217  Ma  346,  117  S.  W.  73; 
State  V.  Flynn,  258  Ma  211,  167  S.  W.  516. 

The  verdict  is  a  general  verdict  of  guilty, 
assessing  the  minimum  punishment  for  one 
offense  under  this  section.  We  see  no  valid 
objection  to  the  form  of  the  verdict  or  that 
of  the  judgment  entered  thereon. 

In  this  view,  the  judgment  should  be  af- 
firmed, and  it  ijs  so  ordered. 

NOKTONI,  J.,  concurs. 

RE:¥N0IJ)S,  p.  J.,  dissents  in  a  separate 
opinion,  and  as  he  deems  the  decision  here- 
in to  be  contrary  to  the  decision  of  the  Su- 
preme Court  in  State  v.  Carson;  231  Mo.  1, 
182  S.  W.  587,  he  asks  that  the  cause  be 
certified  to  the  Supreme  Court  for  determina- 
tion by  that  tribunal,  wlitdi  is,  accordingly, 
done. 

RBTNOLDS,  P.  J.  (dissenting).  This  pros- 
ecnttott  is  bottomed  on  section  8315,  Revised " 
Statutes  1909.  That, section  has  been  before 
our  court  and  the  Kansas  City  Court  of  Ap- 
peals and  before  the  Supreme  Court  Our 
court  in  State  v.  Hellscher,  150  Mo.  App.  230, 
129  S.  W.  1085,  again  In  State  v.  Brand,  153 
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Mo.  App.  27, 131  S.  W.  923,  and  State  v.  Hell- 
scher,  156  Mo.  App.  63,  135  S.  W.  959,.  held 
that  an  Information  under  tMs  section  which 
failed  to  aver  that  the  defendant-  had  not 
been  registered  as  a  physician  or  surgeon  on 
or  prior  to  March  12th,  1901,  was  fataUy. de- 
fective. So  I  understand  to  be  the  view  of 
the  Kansas  City  Court  of  Appeals  in  State  v. 
Huzoll,  not  yet  officially  reported  but  see  178 
S.  W.  866,  although  that  court  does  not  ex- 
pressly so  declda  In  State  v.  Carson,  231 
Mo.  1,  132  S.  W.  587,  section  8815,  as  section 
5  of  the  Act  approved  March  12th,  1901 
(Laws  1901,  p.  207),  was  before  the  Supreme 
Court,  and  at  page  13  of  that  report,  our 
opinion  in  State  v.  Hellscher,..150  Mo.  App. 
230, 129  S.  W.  1035,  supra  (Inadvertently  cit- 
ed in  the  ophxlon,  however,  as  in  149  Ma 
App.),  was  quoted  and  dted  as  correctly  stat- 
ing the  law  on  the  point  here  Involved..  The 
case  of  State  v.  Morgan,  96  Mo.  App.  343,  70 
S.  W.  267,  was  there  also  dted  approvingly 
by  the  Supreme  Court  In  State  v.  Smith, 
233  Mo.  242,  135  S.  W.  465,  33  L.  R.  A.  (N. 
S.)  179,  it  was  urged  that  section  9  of  the  Act 
of  March  12th,  1901,  whldi  Is  now  section 
8319,  Revised  Statutes  1909,  and  which  ex- 
empted persons  rendering  gratuitous  service 
to  and  treatment  of  the  afflicted,  and  com- 
missioned surgeons  of  the  United  States 
army,  navy,  public  health  and  marine  hospi- 
tal service  from  the  operation  of  the  act,  was 
so  much  a  part  of  section  8315  as  to  render  It 
necessary  for  the  pleader  to  negative  It  In 
the  Information,  Our  Supreme  Court  held 
that  this  exception  relating  to  gratuitous 
treatment  not  being  a  part  of  the  description 
of  the  offense  denounced  by  section  8315,  nor 
in  that  section,  but  in  another  section  ex- 
empting certain  classes  from  the  operation  of 
the  law,  need  not  be  set  out  in  the  informa- 
tion but  was  an  affirmative  defense.  Our 
court,  in  State  v.  Humfeld,  182  Mo.  App.  639, 
166  S.  W.  331,  overruled  State  v.  Hellscher, 
150  Mo.  App.  230,  129  S.  W.  1035,  supra,  and 
State  V.  Brand,  153  Mo.  App.  27,  131  S.  W. 
923,  supra,  and  "State  v.  Hoelscher,  163  Ma 
App.  352,  143  S.  W.  850."  (The  citation  of 
this  last  case  as  State  v.  Hoelscher,  163  Mo. 
App.  352,  143  S.  W.  850,  is  an  inadvertent  con- 
fusion of  cases.  The  decision  Intended  to  be 
overruled  In  that  is  State  v.  Hellsaher,  156 
Ma  App.  63,  135  S.  W.  969.)  Liatsr  the  Ka^- 
sas  City  Court  of  Appeals,  in  State  v.  Huxoll, 
supra,  ohallenging  the  oorrectneas  of  our 
holding  in  overruling  these  cases,  and  on  the 
authority  of  State  v.  Carson,  supnav  eteaaa  to 
hold  to  the  law  as  there  announced  by  the 
Supreme  Court,  and  as  we  had  announced  it 
in  the  Hellscher  Case,  150  Mo.  App.  63,  135 
S.  W.  959,  supra,  as.  well  as  in  tJte  Braad 
Case,  supra.  It  did  bold  that  the  dedsloa  of 
the  Supreme  Court  in  State  ▼.  Smithy  supra, 
was  not  appUcable  to  this  section  8815.  . 

I  have  concluded,  on  careful  recon8ideTa<- 
tlon  of  the  authorities,  that  we  were. In  error 
in  our  decision  in  State  T.Humfeldt  supra, 
in  overruling  the  cases  there  referred  to  and 


in  our  constractioD  and  application  of  the. 
decision  of  the  Supreme  Court  in  State  ▼. 
Smith,  supra.  Without  going  into  an  elabora- 
tion of  the  argument  by  which  I  reached  this 
conclusion,  I  refer  for  my  views  on  It  to  what 
was  said  in  State  v.  Hellscher,  150  Mo.  App. 
230,  129  S.  W.  1035,  supra.  On  careful  con- 
sideration of  tbe  decision  in  that  case,  I  do 
not  find  anything  In  It  contrary  to  what  is 
held  in  State  v.  O'Brien,  74  Mo.  649,  and 
think  that  it  finds  full  support,  not  only  in 
State  V.  Carson,  supra,  but  also  in  State  t. 
Boekstruck,  136  Ma  835,  loc.  dt  361,  38  S. 
W.  317.  .  To  summarize  what  we  held  in  the 
Hellscher  Case,  the  Act  of  March  12tfa,  1901, 
was  limited  to  Hiose  who  not  before  then 
registered  or  authorized  to  practice,  Should 
thereafter  practice  or  hold  themselves  out  to 
do  so,  and  that  removing  the  exemption  from 
one  part  of  the  act  to  another  and  calling  it 
a  proviso  in  section  8316,  did  not  have  tlie 
effect  of  excluding  it  from  a  description  of 
the  oftense.  When  that  is  so,  that  Is,  when 
it  is  of  the  essence  of  the  offense^  "and  con- 
stitutes a  part  of  the  description  of  the  of- 
fense sought  to  be  charged,  the  indictment 
moat  negative  the  exception,  otherwise  no 
offense  is  charged."  State  v.  O'Brien,  snpra. 
So  all  the  auttaoiities  bold,  and  State  ▼. 
Smith,  suiura,  so  far  from  changing  this,  rec- 
ognises it  as  a  settled  rule.  The  offense  con- 
demned by  section  8315,  as  I  read  it.  Is  prac- 
UdDg  or  holding  oat  to  practice  as  a  physi- 
cian, not  having  a  license  from  the  State 
Board  of  Health,  and  not  having  been  regis- 
tered "on  or  prior  to  March  12th,  1901 ;"  tliat 
practicing  after  March  12th,  1901,  not  having 
been  registered  on  or  before  tlmt  date,  is  as 
much  of  the  gist  of  the  oftense  and  as  ma- 
terial to  Its  descr^tlGai  as  Is  not  to  be  li- 
censed after  that  date  by  the  State  Board  of 
Health.  Aid  is  given  to  Oils  view  hy  consid- 
ering section  8311,  wlilch  is  tlie  initial  sec- 
tlflii  of  chapter  78,  relating  to  the  practice  of 
medicine  and  snrgery.  miat  seotioa  makes  it 
unlawful  for  any  person  "not  now  a  register- 
ed physldan  within  the  meaning  of  the  law" 
to  practice  "except  as  herein,  provided,"  and 
section  8315  expressly  provide,  by  proviso, 
it  is  true,  that  tbe  act  shall  not  apply  to 
thoee  registered  "on  or  >  prior  to-Mart^  12tb, 
1901."  "Not  now  registered  witbln  the  mean- 
ing'of  the  law,"  is  as  applicable 'to  one  not 
registered  on  and  prior  to  March  12tb,  1001, 
as  to  one  not  thereafter,  licensed  by  the  State 
Board.  .It  seems  idsar  to  me  that  no  one 
registered  on  or  prior  to  March.  12th,  1901,  is 
within  thejpcohibitlaas  of  thialaw,  and  to 
proceed  against  one  for  practicing  without 
being  registered  or  licensed,  it  must  be  af- 
flraiatively  dianged  not  only  that  'he  -was  not 
licensed  by  the  Board'  after  March  12th,  1901, 
but  that  be  was  not  a  registered  pbyshdas 
or.  surgeon  on  «r  prior  to  Marob.l2tIi,  1801. 
Nothing  aaid  or  in  deolaiaB  In  State- t.  8mikli, 
supra,  cliallenges  this.  In  ttet'Oaae  Judge 
Fetnte  has.said  (238  Ma  'loe.  «M.  XBl,  TM  S. 
W.  465,  83  li.  B.  A.  [N.  S.]  179)  that  section 
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1  of  the  Act  vt  Alarcb  12th,  3J&01,  "appears 
without  change  as  section  8311  of  tbe.revir 
alon  of  1909,  aDdeectioa  5,  wttU  some  amend- 
ments not  material  to  the  case  at  bar,  ap- 
pears as  section  8315  of  said  revision."  So  It 
is  clear  tluU  the  proviso  in  section  8315  was 
not  construed  in  State  y.  Smith,  supra,  or  It 
considered,  was  not  deemed  to  have  changed 
the  old  law.  The  error  of  our  decision  in 
State  V.  Eumfeld,  supra,  was  In  applying  that 
decision  to  tlie  proviso  in  that  section  8315, 
which  was  the  question  before  us  in  our 
previous  decisions  and  which  was  before  the 
Supreme  Court  in  State  v.  Carson,  supra. 
The  sum  and  substance  of  section  8315  is  that 
one  who  practices  medicine  or  surgery,  or 
advertises  that  he  wIU  do  so,  and  who  had 
not  been  registered  prior  to  March  12th,  1901, 
or  licensed  since  then  so  to  do  by  the  State 
Board,  is  liable  to  prosecution  and  punish- 
ment. It  is  no  more  an  offense  under  this,  to 
practice  without  a  license  from  the  State 
Board  Issued  after  March  12th,  1901,  than  It 
is  to  practice,  not  having  been  lawfully  regis- 
tered on  or  prior  to  March  12th,  1901 ;  each 
Is  within  the  law.  True,  the  registration  on 
or  before  March  12th,  1901,  is  set  out  by 
proviso  in  section  8315,  while  in  the  Act  of 
March  12th,  1901,  it  is  in  the  body  of  the  act, 
and  as  we  held  in  State  v.  Hellscher,  150  Mo. 
App.  230, 129  S.  W.  1035,  supra.  It  Is  as  much 
within  the  provisions  and  prohibitions  of  the 
law  as  if  in  the  body  of  the  law.  So  said  our 
Supreme  Court  in  State  v.  Carson,  supra. 
That  in  State  v.  Smith,  sapra,  that  court 
held  that  the  exemption  In  section  8319  was 
not  of  the  definition  of  the  offense,  falls  far 
short  from  so  holding  as  to  the  proviso  in 
section  8316.  In  brief,  the  proviso  in  section 
8315  was  not  In  any  manner  presented  to, 
considered  or  construed  by  the  court  in  State 
T.  Sooitb,  snpra. 

The  information  here  Involved,  in  falling 
to  charge  that  the  defendant  was  "not  reg- 
istered on  or  prior  to  March  12th,  1901,"  in 
my  view  of  the  decisions  And  of  the  law  is 
fatally  defective. 

Turning  to  this  information  and  to  the 
verdict  on  it,  I  think  that  the  verdict  is 
fatally  defective.  The  information  charges 
several  distinct  offenses  in  one  count.  It 
will  be  observed  that  section  8S16,  after  set- 
ting out  several  offense  provides  for  pun- 
ishment by  fine  or  Imprisonment,  or  both, 
"for  each  and  every  offense."  That  is,  it  la 
an  offense  "to  practice  medicine  or  surgery; 
it  is  an  offense  to  attonpt  to  treat  the  sick 
or  others  suffering  from  bodily  Infirmities; 
it  is  an  offense  to  represent  or  advertise  one- 
self 80  as  to  indicate  that  the  one  so  doing 
practices  medicine  or  surgery,  or  that  he  is 
aathorlzed  so  to  do."  To  do  any  one  of  these 
things,  without  .a  license  from  the  state 
board,  not  havtaig  <m  or  prior  to  March  12th, 
1901,  been  registeccd,  or  after  having  had  a 
license,  it  is  revoked,  is  a  distinct  offense, 
entailing  punishment  on  conviction,  In  a  min- 
imum flue  of  150,  etc.    To  so  mingle  in  one 


count  of  an  InfomuiMon.^ese  several  charg- 
es, is  duplicity.  It  is  true  that  qnr  Supreme 
Court,  in  State  v.  Davis,  237  Ma  237,  loc. 
dt  239,  140  S.  W.  902,  and  following,  a^  weU 
as  ia  majvy  other,  cases,  has  held  tbat  du- 
plicity must  be  attacked  before  verdict  by 
proper  motion.  In  the  Davis  Case  it  appears 
that  wMle  the  iuformatloa  was  not  question- 
ed befoce  verdict,  and  it  ia  said  tliat  IX  that 
had  been  done  it  might  have  bee^  quashed, 
it  Is  held  that  inasmuch  as  it  appeared  by 
the  verdict  exactly  upoa  which  of  the  sev- 
eral offenses  the  defendant  was  convicted, 
the:  point  against  the  Information  as  bad  for 
duplicity  was  not  available. 
.  In  State  v.  Washington^  242  Mo,  ,401,  146 
S.  W.  1164,  the  information  was  held  good 
after  verdict  and  not  auhlect  tp  be  attacked 
for  duplicity.  That  decision  la  placed  upon 
the  distinct  ground  that  the  verdict  was 
specific  as  to  one  of  the  charges  In  the  in- 
formation, it  being  said  C242  Mo.  loo.  dt.  409, 
146  S.  W.  1164,  and  treating  of  the  instruc- 
tions which  had  been  given): 

"It  is  well  establisbed  law  that  the  verdict 
mast  be  definite  and  certain  as  to  the  crime 
of  which  the  accused  is  found  guilty.  If  the  in- 
struction had  submitted  the  case  upon  the  the- 
ory of  guilt  as  to  both  gambling  devices  (no  mo- 
tion to  quash  or  elect  having  been  filed) ,  or  as 
to  one  of  such  device^  specifically  designating 
it,  the  conviction  could  have  been  sustaineo. 
But  in  the  form  in  which  the  instruction  was 
given  it  cannot  be  determined  from  the  record 
whether  the  defendant  was  convicted  of  setting 
op  and  keeping  both  tables  described  or  of  only 
one,  and  if  the  latter,  then  which  one." 

.'  In  each  of  these  cases,  State  ▼.  Daria  and 
State  V.  Washington,  supra,  the  holding  Is 
clear  that  If  the  information  is  bad  for  du- 
plicity and  has  not  been  attacked  for  that 
reason  prior  to  verdict,  it  is  too  late  to  make 
that  attack  after  verdict,  provided  the  ver- 
dict is  single  and  distinctly  shows  upon  which 
one  of  the  spedflc  offenses  alleged  the  de- 
fendant has  been  convicted;  then  the  ver- 
dict will  stand;  otherwise  it  will  not  The 
latter  is  the  case  here.  The  statute  enacts 
that  oa  conviction,  there  shall  be  a  fine  of 
not  less  than  $50  for  each  offense.  Here 
there  is  a  verdict  of  guilty,  on  an  informa- 
tion charging  several  offenses,  and  a  fine  of 
$50.  No  one  can  say  ot  which  of  these  three 
or  more  alleged  violations  of  this  section  of 
t)ie  fi(tatute  this  defendant  was  convicted  and 
to  which  violation  the  fine  applies.  -  Kvidant- 
ly  the  Jury  convicted  and  punished  for  but 
one  offoise.  To  say  to  which  of  those  charg- 
ed it  is  to  t>e  applied,  is  impossible  to  de- 
termine. For  this  reason  also,  I  think  that 
the  Judgment  in  this  case  must  be  reversed. 
I  distinctly  place  this  on  the  verdict,  believ- 
ing that  it  is  not  responsive  to  the  informa- 
tion and  not  supported  by  lt<^  and  I  am  not 
placing  it  on  ground  of  duplicity  in  the  in- 
formation. What  I  do  claim  Is,  that  this 
verdict  Is  not  responsive  to  the  charges  in 
the  information. 

The  information  is  farther  attacked  in  that 
it  fails  to  name  the  persons  treate^    This  la 
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unnecessary.    State  v.  Doerrlng,  194  Mo.  308, 
loc.  Clt  414,  92  S.  W.  489. 

For  the  reasons  stated,  I  think  the  Judg- 
ment of  the  circuit  court  should  he  reversed 
and  the  cause  remanded.  As  I  deem  the 
opinion  of  the  court  Is  contrary  to  the  deci- 
sion of  the  Supreme  Court  In  State  v.  Car- 
son, supra,  and  think  that  is  the  last  and  so 
the  controlling  decision  on  the  sufficiency 
of  the  information,  I  ask  that  the  canse  be 
certified  to  the  Supreme  Court 


HOBLSOHER  v.  MISSOURI,  K.  A  T.  RT. 

CO.    (No.  13993.) 

(St  Louis  OoQit  of  Appeals.    Missouri.    Feb. 

8,  1916.) 

1.  Watebs  awd  Watbb  GoxnisM  «=»171— 
Oterixowino  or  Streak  —  Obbisuoiion— 

LlABIUTT. 

Though  waters  orerfiowing  the  bank  of  a 
stream  are  to  be  considered  as  surface  waters, 
yet  if  such  overflow  is  caused  by  one  who  negli- 
Kently  obstructs  the  natural  ooorse  at  the 
stream,  he  is  liable  for  any  loss  that  ensues. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  21ft-222;  -Dec. 
Dig.  <S=»171.] 

2.  WaTEBB  AND  WATB&  C!OT7BSE8  ^=3179— OB- 
STBUCTION  OF  STSBAH  —  DAMAGES  —  PBOXI- 
UATB  CAnSE—QUESnON  FOB  JUBT. 

Id  an  action  for  the  overflowing  of  laud 
during  a  rainfall  by  the  damming  of  a  creek  due 
to  the  faulty  construction  of  the  pilings  of  a 
railroad  bridge,  where  it  appeared  that  dikes 
along  the  creek  below  the  bridge  were  washed 
away,  held,  that  under  the  evidence  the  question 
of  proximate  cause  was  for  the  jury. 

W'Ed.  Note. — ^For  other  cases,  see  Waters  and 
ftter  Courses,  Cent  Dig.  gf  244-260,  266-259, 
263,  264;  Dec.  Dig.  «=>f79.] 

3.  Apfkai,  and  Ebbob  «=»11iO  —  Habitlesb 
E^bobt-Instbuctions— INVADINO  Pbovinoe 
of  Jubt. 

In  such  case  when,  under  the  evidence,  a 
loss  mav  be  attributed  to  the  act  of  God  or  de- 
fendant s  n^ligence.  an  instruction  on  the  effect 
of  an  act  of  (zod  that  assumes  defendant's  lia- 
bility and  its  effort  to  escape  is  not  reversible 
error  in  view  of  Rev.  St  1909,  j|  2082,  provid- 
ing that  no  judgment  shall  t>e  reversed,  except 
for  material  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4032.  4066,  4075,  4098. 
4101,  4454,  464(V4546;   Dec.  Dig.  «=»1170.] 

4.  Trial  «=»260  —  Requests  fob  Instbuc- 

TIONB. 

The  refusal  of  an  instruction,  the  sntMitance 
of  which  is  sufiiciently  included  in  other  in- 
structions, is  not  error. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ji  e51-ffii9;  Dec.  Dig.  «i.260.] 

Appeal  from  Circuit  Court  Warren  ClSoun- 
ty ;  James  D.  Barnett  Judge. 

"Not  to  be  officially  published." 

Action  by  Louis  Hoelscher  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  through  defendant's  neg- 
ligence In  impeding  the  natural  flow  of  wa- 


ter In  a  stream  so  as  to  overflow  his  cropo. 
Plalntlfr  recovered,  and  defendant  pzoaecutes 
the  appeal 

Defendant's  railroad  tracks  run,  generally 
speaking,  in  an  eastwardly  and  westwardly 
direction  skirting  the  bluffs  on  the  Mlssonri 
river  bottoms,  and  at  the  point  In  qnestlon  it 
maintained  a  bridge  across  Koch's  creek, 
which  It  appears  was  negligently  constructed 
in  that  the  pilings  under  the  bridge  were  not 
set  according  to  the  thread  of  the  stream.  The 
particular  bridge  complained  of  was  parcel  of 
defendant's  side  track  and  immediately  north 
of  its  main  line.  This  bridge,  It  appears,  was 
negligently  constructed  through  setting  the 
piling  in  rows  obliquely  across  the  stream, 
rather  than  according  to  Its  course,  and  thus 
tended  to  obstruct  the  passage  of  debris  dur- 
ing the  freshets.  At  the  time  in  question, 
Koch's  creek  was  swollen  because  of  heavy 
rains  and,  as  a  consequence,  debris  lodged 
against  the  bridge  because,  forsooth,  the  pil- 
ings thereunder  impeded  the  floating  debris 
so  as  to  accumulate  the  water  on  the  nortb 
side  of  defendant's  tracks.  The  waters  thus 
having  been  accumulated  broke  through 
Koch's  dike  nortb  of  the  tracks,  and  finally 
washed  several  hundred  feet  of  the  railroad 
embankment  away  to  the  west  of  the  creek, 
and  thence  flowed  onto  Koch's  land,  cut 
through  the  dikes  constructed  by  plaintiff 
Hoelscher  between  him  and  Koch  and  into 
Hoelscher's  fields.  We  copy  from  plaintiff's 
brief  a  suffideat  statement  of  the  tacts  ap- 
pearing in  evidence  to  afford  a  fair  view  of 
the  case: 

"Koch's  creek  is  a  running  stream  of  water 
with  a  well-defined  channel  and  banks  on  either 
side.  It  commences  out  in  the  hills,  is  fed  by 
springs,  and  slowly  finds  its  way  from  the  hills 
down  into  the  bottom  lands  of  Warren  county, 
and  after  meandering  for  several  miles  it  emp- 
ties itself  into  the  Missouri  river. 

"The  defendant's  tracks  and  right  of  way  in 
the  sonthem  part  of  Warren  county,  and  near 
defendant's  Treloar  station,  ran  in  an  eastward- 
ly and  westwardly  direction,  while  the  general 
direction  of  Koch  creek  is  from  north  to  south, 
and  Koch  creek  fiows  under  defendant's  tracks 
at  a  point  west  of  defendant's  Treloar  station. 

"At  the  point  where  Koch  creek  crosses  un- 
der defendant's  railroad  tracks  William  Koch 
owns  the  lands  on  the  north  aide  of  defendant's 
right  of  way;  he  also  owns  the  lands  on  the 
south  of  defendant's  right  of  way,  and  on  both 
sides  of  Koch  creek.  X^och's  lands  on  the  south 
of  defendant's  right  of  way,  and  on  the  west 
side  of  Koch  creek  are  joined  on  the  west  by 
plaintiff's  lands,  and  on  the  south  by  lands  own- 
ed by  one  Fritz  Poertner.  Plaintiff  and  Poert- 
ner  bad  each  constructed  a  dike  between  their 
lands  and  Koch,  in  order  to  prevent  water  from 
coming  from  Koch's  lands  onto  theirs.  From 
the  south  of  defeiMlant's  right  of  way,  and  going 
in  a  southern  direction,  dikes  had  been  con- 
structed by  Koch  on  eitner  side  of  Koch  creek 
in  order  to  keep  the  waters  of  Koch  creek  as  it 
came  from  the  north  within  its  banks.  And 
from  the  north  side  of  defendant's  right  of  way 
up  to  the  bluffs  on  Koch's  land,  a  dike  had 
been  constructed  by  Koch  on  the  west  side  of 
Koch  creek  so  that  the  water  in  coming  down 
from  the  hills  would  flow  down  Koch  branch,  in- 
stead of  going  westwardly  along  the   right  of 
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way  of  the  defendant  company,  and  then  flow- 
ing over  the  adjacent  lands. 

"The  evidence  in  the  ease  shows  that  the  vari- 
ous dikes  mentioned  in  the  evidence  had  been 
constructed  and  maintained  by  the  various  Umd- 
ovtcers  for  some  time  prior  to  the  time  that  the 
right  of  way  had  been  graded  for  railroad  pur- 
poses, which  !s  now  used  by  this  defendant  com- 
pany, and  that  there  has  been  no  change  in  the 
location  of  any  cff  the  streams  or  the  dikes  since 
the  defendants  roadbed  was  graded,  excepting 
that  the  dikes  in  some  places  have  been  made 
higher  so  that  a  larger  volume  of  water  could 
be  more  easibr  carried.  When  the  defendant's 
railway  was  built  the  dikes  along  Koch  creek 
where  the  railway  crosses  the  creek  were  leveled 
down  and  scraped  across.  The  dikes  along  the 
oreek  from  the  south  side  of  defendant's  right 
of  way  were  as  high  as  the  railroad  embank- 
ments. 

"At  the  point  in  controversy  there  are  two 
bridges  commonly  called  pile  bridges.  These 
bridges  were  constructed  by  driving  a  tow  of 
piling  ou  either  side  of  Koch  creek,  and  by  driv- 
ing rows  of  piling  in  the  bed  of  the  stream.  Ou 
these  pilings  sills  and  cross-pieces  were  laid, 
spiked  together,  and  ties  were  placed  tliereon, 
and  on  the  ties  the  rails  were  placed. 

"The  pilings  as  driven  were  driven  in  a  row, 
but  did  not  follow  the  thread  of  the  stream. 
They  were  set  at  right  angles  with  the  railroad 
tracks.  The  rows  of  piling  were  not  set  in  a 
line,  but  were  set  'catawampus.' 

"When  the  original  bridge  was  constructed, 
being  the  bridge  for  the  mam  line,  and  the  pil- 
ings were  thus  placed  in  the  stream,  naturally 
the  carrying   capacity   of  the   stream   at  that 

{)oint  was  diminish!^  somewhat.  The  main 
ine  bridge  was  not  constructed  by  the  appel- 
lant. In  1900  or  1910,  the  defendant  company 
put  in  a  side  track  to  the  north  of  the  main 
track,  and  constructed  a  second  piling  bridge, 
mentioned  as  the  passing  track  bridge.  The 
pilings  of  this  bridge  were  not  set  on  a  line 
with  the  pilings  in  the  old  bridge,  nor  were  they 
set  on  a  fine  with  the  thread  of  the  stream,  and 
natural!}',  when  the  second  set  of  pilings  were 
placed  in  the  stream,  its  carrying  capacity  was 
again  materially  diminished. 

"Some  distance  down  below  the  railroad  bridg- 
es Koch  had  constructed  a  farm  bridge  from 
bank  to  bonk  of  the  Koch  creek.  This  farm 
bridge  had  no  pilings,  and,  as  the  evidence 
showed,  in  no  way  interfered  with  the  free  pass- 
age of  the  water,  or  anything  in  Koch  branch. 

"To  the  east  of  Koch  branch  some  consid- 
erable distance  was  another  branch  called 
Steucken's  branch.  It  was  a  smaller  branch, 
did  not  carry  the  volume  of  water  that  Koch 
creek  carried ;  its  general  direction  was  the 
same  as  Koch  branch,  coming  from  the  hills, 
flowing  in  a  southerly  direction  under  the  right 
of  way  of  the  defendant  company,  and  led  on 
down  in  the  bottom,  and  to  the  east  of  the  Koch 
branch  joining  Koch  branch,  and  these  two 
branches  emptying  into  the  river.  There  was 
also  a  pile  bridge  over  Steuckeu's  branch  where 
defendant's  railroad  crosses  the  same. 

"Many  years  ago,  to  the  south  of  what  is  now 
the  defendant's  ri^t  of  way,  and  to  the  west 
of  Koch  luranch  there  was  a  lake  called  Slap- 
per's  Lake.  A  part  of  plaintiff's  lands  were 
originally  in  Slapper's  Lake.  A  small  stream 
came  down  from  the  hills  emptying  itself  into 
Slapper's  Lake  and  finding  its  way  out  of  Slap- 
per  s  Lake  drained  the  same,  meandered  down 
through  the  bottoms,  joined  Koch  branch  and 
Steucken's  branch,  and  emptied  itself  into  the 
river.  Thl*  was  known  as  Smith's  branch,  bat 
before  the  defendant  company's  raUroad  was 
built  Slapper's  Iiake  was  drained,  and  the  land 
was  reclaimed,  and  Smith's  branch  was  ditch- 
ed straight  into  the  river  at  a  point  abont  a 
mile  west  of  Koch  creek. 

"In  July,  1910,  there  was  a  heavy  rainfall. 
It  commenced  during  the  night  and  continued 


np  until  noon.  It  was  not  a  conlinuous  rain- 
fall; the  showers  would  last  for  a  wliile,  then 
cease,  and  then  commence  again.  On  accooot 
of  the  narrow  space  in  Koch  branch  at  the 
mouth  of  the  new  piling  bridge,  when  the  waters 
and  debris  of  Koch  creek  reached  the  mouth  of 
defendant's  passing  track  bridge  where  the 
pilings  had  been  driven  in  and  along  the 
stream,  there  was  not  sufficient  space  for  the 
waters  and  d€bris  to  pass  through.  As  a  result 
the  waters  commenced  damming  up.  Defend- 
ant's section  men  went  to  the  mouth  of  the 
bridge  with  poles  in  order  to  keep  the  mouth  of 
the  bridge  clear,  but,  despite  their  eftorts,  they 
were  unable  to  do  so.  The  water  and  debris 
there  formed  a  solid  dam,  and  the  waters  were 
backed  up  north  up  to  Koch's  comcrib,  a  distance 
of  about  300  feet.  The  right  of  way  embank- 
ment of  the  defendant  company  held  the  waters 
for  a  while,  but  suddenly  the  embankment  gave 
way;  some  of  the  defendant's  tracks  were 
washed  out,  and  the  waters  broke  over  defend- 
ant's railroad  embankment.  They  rushed  over 
into  Koch's  field  on  the  west  side  of  Koch 
branch,  covered  that  field,  and  with  a  mighty 
rush  and  sweep  went  westward  and  southward, 
breaking  the  dams  between  Koch's  land  and 
plaintiK  ou  the  west,  and  Poertuer's  dam  on 
the  south.  The  waters  also  broke  some  of  the 
dikes  on  the  west  side  of  Koch's  branch,  and 
likewise  broke  some  of  the  dams  ou  the  east 
side  of  Koch  branch.  This  water  which  rush- 
ed over  and  broke  plaintiif's  dam  remained  on 
his  field  for  some  time  uud  rotted  and  spoiled 
about  30  acres  of  growing  corn. 

"A  county  bridge,  which  was  located  north 
of  defendant's  right  of  way,  was  washed  out 
and  brought  down  Koch  branch,  but  it  ludged 
at  a  point  some  30  or  40  feet  north  of  the 
bridge  in  controversy,  and  did  not  in  any  way 
obstruct  the  bridge. 

"Some  30  feet  north  of  the  mouth  of  the 
bridjge  in  controversy  Koch  had  constructed  a 
3-wire  fence  adjacent  to  defendants  right  of 
way  to  keep  his  stock  in.  The  d£bria  broke 
these  wires,  loosened  them  at  the  end,  but  the 
wires  did  not  become  entangled  with  tiie  piling. 
Some  of  the  defendant's  witnesses,  however, 
testified  that  in  clearing  up  the  d4biis  from 
around  the  mouth  of  the  bridtge  they  found  some 
of  the  wire  there  lodged. 

"Hone  of  the  driftwood  lodged  under,  or  was 
caught  by  Koch's  wagon  bridge.  That  was  al- 
ways open,  in  fact,  the  debris  never  got  any 
farther  than  the  mouth  of  defendant's  pausing 
track  bridge.  There  it  lodged,  and  when  the 
railroad  embankment  broke,  the  debris  was  car- 
ried over  into  Koch's  field. 

"This  was  the  third  time  that  the  county 
bridge  had  been  washed  out  by  rains,  and  there 
was  abundance  of  evidence  to  show  that  in 
1905,  and  in  other  years,  there  had  been  rain- 
falls just  as  heavy.  The  civil  engineers  placed 
on  the  stand  by  the  plaintiff  testified  that  the 
carrying  capacity  of  the  stream  was  consid- 
erably diminished  by  both  and  either  of  the 
bridges  as  constructed  with  the  piling  driven  in 
the  stream,  and  in  this  they  were  corroborated 
by  defendant's  engineers. 

"The  evidence  clearly  shows  that  although 
when  the  first  bridge  was  constructed  tiie  ca- 
pacity of  the  stream  was  somewhat  diminished ; 
yet  when  the  second  bridge  was  constructed  in 
1900  or  1910,  the  construction  of  this  bridge, 
by  driving  the  piling  in  the  stream,  acted  as  an 
extra  obstruction,  and  diminished  the  carrying 
capacity  of  the  stream  to  such  an  extent  that 
when  this  rainfall  occurred  in  Jaly,  1010,  the 
carrying  capacity  of  Koch  branch  at  the  mouth 
of  the  defendant's  passing  track  piling  bridge 
was  so  small  that  it  was  impossible  for  the  wa- 
ter and  debris  to  flow  thereunder, .  and  thereby 
the  damming  up  of  the  waters  with  the  conse- 
quent damage  to  plaintiff's  grov^ng  corn  crop 
was  caused."  ^ig  tized  by  CjOOglC 
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J.  W.  Janison,  of  St  Louis,  and  3.  W. 
Delventbal  and  Emll  Roehrlg,  both  ot  War- 
rmtoD,  for  appellant.  T.  W.  Hnkrlede,  of 
Warrenton,  and  B.  Rosenberger  &  Son,  of 
Montgomery  City,  for  respondent 

NORTONT,  3.  (after  stating  the  facts  as 
above).  [1, 2]  The  evidence  Is  that  defmd- 
ant's  bridge  on  which  rested  Its  side  track 
was  negligently  constructed  In  the  par^ 
ticulars  complained  of,  and  the  court  submit- 
ted the  istrue  with  respect  to  the  constm(^ 
tlon  and  maintenance  of  this  bridge  alone 
to  the  Jury.  It  seems  to  be  conceded  on  the 
part  of  defendant  that  the  bridge  was  neg- 
ligently constructed,  and  that  because  the 
pilings  thereunder  were  set  as  above  Indicat- 
ed It  Impeded  the  floating  debris  so  as  to  dam 
up  the  stream  and  turn  the  water  to  the 
westward  over  Kocta's  dikes  In  such  quantity 
as  to  wash  away  the  railroad  embankment 
and  overflow  Koch's  land  south  of  the  tracks. 
But  there  is  evidence,  too,  that  the  dikes  con- 
structed by  Koch  along  the  side  of  the  creek 
south  of  the  railroad  track  were  likewise 
washed  away.  Because  of  this  it  Is  argued 
the  court  should  have  directed  a  verdict  for 
defendant  in  the  view  that,  according  to  the 
physical  facts,  though  the  bridge  was  neg- 
ligently constructed,  8U<^  negligence  was  not 
the  efficient  and  proximate  cause  of  plaln- 
tlfl's  loss;  that  is,  the  overflow  of  his  crops. 
But  on  an  examination  of  the  evidence,  this 
Is  by  no  means  clear,  and  the  question  with 
respect  of  it  appears  to  he  one  for  the  Jury. 
Koch's  land  lies  both  north  and  south  of 
the  railroad  tracks.  He  had  constructed  a 
dike  along  the  banks  of  Ko<ft's  creek  both 
north  and  south  of  the  railroad  tracks. 
Plalntur  Hoelscher's  land  was  lower  than 
that  of  Koch,  and  lies  Immediately  to  the 
west  of  It  Plaintiff  and  his  neighbor,  Poert- 
ner,  had  constructed  dikes  to  prevent  the 
overflow  of  water  from  Koch's  land  upon 
that  owned  respectively  by  them.  It  is  true 
that  the  dikes  constructed  by  Koch  along  the 
side  of  the  creek  south  of  the  railroad  were 
washed  away,  and  it  Is  argued  from  this 
that  plaintiff  would  have  suffered  the  same 
injury,  though  defendant's  bridge  so  negli- 
gently constructed  had  not  impeded  the  flow 
of  water.  But  the  evidence  is  by  no  means 
oondusive  touching  this  matter.  It  appears 
that  defendant's  bridge  accumulated  the 
floating  debris,  and  thus  Impeded  the  flow 
of  the  water  in  the  creek  so  as  to  cause  th6 
breaking  of  the  dike  north  of  the  railroad 
track,  and  thus  occasion,  too,  such  extraor- 
dinary pressure  of  the  water  against  the 
railroad  embankment  as  to  wash  it  away 
and  deluge  Koch's  fields.  In  this  manner 
the  free  flow  of  water  which  it  may  be  other- 
wise would  have'  passed  on  according  to  the 
course  of  the  creek  within  the  dikes  was 
turned  upon  Koch's  land  and  thus  operated 
to  soak  and  to  destroy  the  resistance  of  the 
dikes  constructed  of  mere  dirt  <m  the  side  of 
the  bank.    Had  the  water  not  been  turned 


over  the  railroad  embankment  within  Koch's 
field,  ft  may  be  fee  dikes  would  have  offered 
sufiident  resistance  to  withhold  it  In  the 
current  of  tbe  stream,  and  thus  on  to  the 
Missouri  rlvefr  without  injury  to  plaintiff's 
dike  and  his  crops.  When  it  Is  remembered 
that  the  damming  up  of  the  water  at  the 
bridge  was  the  cause  of  its  coming  into 
Kodh's  field  in  a  flood  which  appears  to  have 
been  extraordinary  in  diaracter,  because  of 
the  aocnmulatloa  of  the  water  in  a  body, 
there  Is  an  abundance  in  the  evidence  tending 
to  authorize  a  finding  on  the  part  of  the  Jury 
that  the  proximate  cause  of  the  breaking  of 
the  dikes  between  Koch's  land  and  that  of 
plaintiff  Hoelscher  faiay  be  attributed  to  the 
bridge.  Although  it  be  true,  generally  speak- 
ing, that  waters  overflowing  the  banks  of 
a  stream  aie  to  be  regarded  as  sarflice 
waters,  no  one  can  doubt  that  where  the 
overflow  is  occasioned  by  the  negligent  act 
of  one  who  obstructs  the  natural  water  of 
a  stream,  liability  for  the  loss  which  ensues 
Is  entailed  on  the  person  whose  negligence 
occasioned  it  See  Edwards  v.  Missouri,  K. 
&  T.  B.  Co.,  97  Mo.  App.  103,  71  S.  W.  368. 
On  the  evidence  before  us,  the  question  of 
defendant's  liability  appears  to  be  one  for 
the  Jury. 

At  the  Instance  of  plaintiff,  the  court  gave 
the  following  instruction: 

"The  court  instructs  the  jnr^  that  In  order 
for  the  defendant  to  escape  liability,  in  this 
cause,  under  titf  exemption  that  the  injury  done 
was  an  act  of  Qod,  as  explained  in  other  in- 
structions, you  muBt  find  Qiat  the  act  of  God 
was  the  sole  and  only  cause  of  the  injury,  and 
that  It  must  be  unmixed  with  the  negligence  of 
the  defendant;  and  if  the  jury  find  that  de- 
fendant's negligence  commingled  with  the  act  of 
God  in  the  loss  as  an  active  and  cooperative 
element,  and  the  loss  is  proximate  thereto — that 
la,  a  reasonable  consequence  of  defendant's  neg- 
ligence—it is  regarded  in  law  a*  the  act  of  de- 
fendant, rather  than  the  act  of  God." 

[I]  It  is  argued  that  this  instructl<»i  Is 
obnoxious  in  that  it  assumes  defendant  was 
liable,  and  sought  to  escape.  The  gmeral 
purport  of  the  Instruction  appears  to  be  well 
enough.  See  South  Side  Realty  Co.  v.  St 
Louis  &  San  Francisco  R.  Co.,  164  M«.  Ai^. 
364,  134  S.  W.  1034.  But  it  is  unhappily 
worded  In  that  it  no  doubt  proceeds  in  part 
at  least,  according  to  the  view  that  It  devolv- 
ed upon  defendant  to  "escape  liability."  Bat 
the  question  as  to  whether  the  loss  should 
be  attributed  t»  the  act  of  God  solely  or 
to  the  negligence  of  defendant  In  part  at 
least  was  in  the  case,  and,  this  being  true, 
we  are  not  prei>ared  to  say  the  Instruction 
was  80  misleading  as  to  authorlae  a  reversal 
of  the  judgment  because  of  It  The  statute 
(lection  2082,  B.  S.  190^  commands  that  no 
Judgment  shall  be  reversed,  except  for  er- 
ror materially  affecting  the  merits  of  the 
controversy  against  the  Interests  of  the  ap- 
pellant '  Therefore  the  matter  should  be 
passed  as  not  reversible  error  at  least,  un- 
less we  believe  the  error  was  materlaL  See 
Shlnn  T.  United  Rys.  Co.,  2^^o.  l-TS.  154 
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S.  W.  103.  We  do  not  believe  that  the  In- 
struction, even  worded  as  It  la,  Is  so  mislead- 
ing as  to  be  harmful  to  defendant. 

[4]  It  Is  argued  the  court  shonld  have 
given  defendant's  Instruction  No.  8,  but  it 
seems  its  refusal  was  well  enough  In  view 
of  other  instructions  given  which  sufficiently 
submitted  the  theories  of  defense  presented. 
Defendant's  Instructions  No.  .8  and  No.  4, 
when  read  together,  sufficiently  presented  the 
subject-matter  hypotheslised  In  its  No.  8  re- 
fused. 

There  are  other  argnments  put  forward  In 
the  brief,  all  of  which  have  been  examined 
with  care,  but  it  is  unnecessary  to  extend  the 
opinion  concerning  them.  The  questions  thus 
presented  have  all  been  heretofore  settled 
through  the  prior  course  of  decision,  as 
will  appear  by  reference  to  the  cases  dted 
in  plaintiffs  brief. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
car. 

STATE  V.  McNAIL.     (No.  13932.) 
(St.  Louis  Court  of  Appeals.    Missouri.    Feb.  8, 

1.  ASSAT7I.T  ARI>  BATTERT  «=ae8— DBFENSK  OF 

Child— Right  of  Pabent. 

Defendant's  eon,  a  boy  of  about  16  years  of 
age,  was  engaged  in  a  fight  with  another  lad. 
Ilis  assailant's  brother  procured  rocks  and  at- 
tempted to  hold  defendant's  son  so  that  the 
original  assailant  might  strike  him.  Seli,  that 
defendant  had  the  same  right  to  act  in  defense 
of  his  son  as  the  son  did  in  his  own  defense. 

[Ed.  Note.— For  other  eases,  see  Assault  and 
Battery,  Cent  Dig.  $  98;    Dec.  Dig.  «=i>68.1 

2.  A88AUI.T  AlfD  Batteby  €=»96  —  Cbikiral 

PBOSECUTTON — iNSTBUCnONS. 

In  such  case  where  defendant  contended 
that  he  used  no  more  force  than  was  necessary 
to  protect  his  son  from  grievous  injury,  the  court 
should,  notwithstanding  defendant  interfered 
and  knocked  down  his  son's  assailants,  charge  on 
that  theory. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  U  142-150;  Dec.  Dig.  «=» 
96.1 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty;   E.  M.  Dearlng,  Judge. 

"Not  to  be  officially  published." 

Joe  McNall  was  convicted  of  assault  and 
battery,  and  be  appeals.  Reversed  and  re- 
manded. 

B>  L  January,  of  Centerville,  A.  T.  Brew- 
ster, of  Poplar  Bluff,  and  O.  L.  Monger,  of 
Piedmont,  for  appellant  C.  B.  Wadlow,  of 
CentervlUe,  and  J.  B.  Kieth  and  J.  H.  Raney, 
of  Patterson,  for  the  State. 

NOBTONI,  J.  Defendant  appeals  from 
a  Judgment  conylcting  hUn  on  a  charge  of 
assault  and  battery. 

Defendant,  a  school  director,  together  with 
another  member  of  the  school  board  a^d  the 
district  clerk,  were  engaged   in  transacting 


some  bnslnesE)  at  the  scboolhoqse,  and  a 
fight  took  place  betw^n  young  Fox,  a  boy 
abont.  16  years  of  age,  and  a  son  of  de- 
fendant On  the  part  of  the  state  several 
witnesses  testified  that,  while  defendant's 
son,  aged  also  about  16  years,  was  thus  en- 
gaged In  a  fight  with  young  Fox,  he  (defend- 
ant) interfered,  and  assaulted  the  prosecut- 
ing witness,  HarUe  Fox,  a  brother  to  the 
young  man  with  whom  his  son  was  engaged 
in  the  altercation.  The  state's  witnesses 
say  defendant  knocked  Harlie  Fox  down, 
and,  according  to  tbelr  evidence,  it  would 
seem  under  circumstances  which  did  not  ap- 
pear to  be  justifiable  in  the  least.  But  the 
evidence  for  defendant  Is  to  the  effect  that, 
though  he  assaulted  the  prosecuting  witness, 
he  did  so  merely  for  the  purpose  of  protect- 
ing his  son  from  an  impending  dangerous 
battery.  It  is  said  the  two  boys  about  16 
years  of  age  each — that  is  defendant's  son, 
Henry  McNall,  and  Dallas  Fox — were  engag- 
ed in  the  fight,  and  the  prosecuting  witness, 
Harlie  Fox,  a  boy  of  about  15  years  of  age, 
handed  his  brother,  Dallas,  a  couple  of  rocks, 
and  said:  "Hit  him,  Dallas,  hit  talm!"  It 
was  in  conjunction  with  this  conduct  on  the 
part  of  the  prosecuting  witness,  according  to 
the  evidence  introduced  on  behalf  of  de- 
fendant, that  defendant  pushed  Harlie  Fox 
backward  and  leveled  a  blow  at  him.  Also 
there  Is  evidence,  too,  on  the  part  of  defend- 
ant that  the  prosecuting  witness  attempted 
to  catch  and  bold  defendant's  son  while 
Dallas  Fox  inflicted  punishment  upon  him 
with  the  two  stones,  which,  It  is  said,  the 
prosecuting  witness  handed  to  his  brother 
with  instructions  to  "bit  him."  From  what 
h&s  been  said,  it  is  apparent  that  there  is 
substantial  evidence  in  the  record  tending  to 
prove  defendant  Interfered  and  assaulted  the 
prosecuting  witness  for  the  purpose  of  pro- 
tecting the  onslaught  then  being  made  upon  his 
sou,  and  that  he  used  (lo  more  force  than  was 
reasonably  necessary  under  the  circumstances 
attending  the  sltuaitlon. 

[1,2]  Defendant  requested  the  court  to  in- 
struct the  Jury  on  this  feature  of  the  case  to 
the  effect  substantially  that,  U  such  fight 
were  In  progress  between  the  two  boys,  and 
defendant  honestly  believed  his  son  was  im- 
periled and'  in  danger  of  great  bodily  harm 
through  the  conduct  of  the  prosecuting  wit- 
ness participating  therein,  he  was  Justified  in 
acting  on  such  appearance  to  prevent  serious 
injury  to  his  s<»i,  Henry  McNail,  and  In  strik- 
ing the  prosecuting  witness  the  several  blows 
motioned  in  the  evidence,  provided  he  em- 
ployed no  more  force  than  appeared  at  the 
time,  in  view  of  all  the  drcnmstances,  to  be 
reasonably  necessary  for  that  purpose.  The 
Instructions  requested  presenting  this  view  of 
the  law  were  all  refused  over  the  exception 
of  defendant,  and  In  this  the  court  erred, 
lit  appears  that  no  Instructions  whatever 
were  given  by  the  court  touching  this  featur.e 
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of  the  case,  and  snch  was  the  real  matter  of 
defense  put  forward.  It  Is  manifest  that 
defendant's  father  had  the  same  right  to 
act  In  defense  of  his  son  In  the  circumstances 
of  the  case  that  the  son  engaged  In  the  affray 
had  to  act  In  defense  of  himself.  The  court 
erred  In  declining  to  Instruct  the  Jury  touching 
this  feature  of  the  case.  See  Kelley's  Crim- 
inal Practice  (3d  Ed.)  {  623 ;  State  v.  Harrod, 
102  Mo.  590,  15  S.  W.  373;  State  v.  Reed, 
137  Mo.  125,  138,  38  S.  W.  574;  State  v. 
Totninn,  80  Mo.  App.  125. 

The  judgment  should  be  reversed,  and  the 
cause  remanded. 

It  is  so  ordered. 

RBYNOII>S,  P.  J^  and  AI/MIN,  J.,  concur. 


JEFFRIES  T.  CHICAGO  *  A.  R.  CO. 

(No.  14102.) 

(St  Louis  Court  of  Appeals.     Missouri.    Feb. 

8,  1916.) 

1.  Railroads    «=413  —  Fencing    Tbacks  — 
SxATUTOKT  Liability. 

Rev.  St  1909,  §  3145,  requiring  every  rail- 
road to  maintain  fences  on  the  sides  of  the  road 
with  gates  at  farm  crossings,  and  imposing  a 
liability  in  double  the  amount  of  damages  for 
injury  to  animals  caused  by  the  failure  to  con- 
struct or  maintain  fences,  imposes  on  a  rail- 
road company  the  obligation  to  construct  and 
maintain  fences,  including  gates,  at  a  private 
crossing,  and  authorizes  a  recovery  for  double 
damages  for  injuries  to  animals  on  the  track, 
entering  on  the  track  through  an  open  gate 
because  of  the  company's  negligence  constitut- 
ing the  proximate  cause  of  the  injury. 

[Ed.   Note.— For  other  cases,   see   Hailroads, 
Cent  Dig.  Si  1459-1472:   Dec.  Dig.  «=>413.] 

2.  Railboads  «=9413  —  Fencing  Tbacks  — 
Statutory  Liabiutt. 

Where  a  gate  in  a  railroad  right  of  way 
fence  was  installed  for  the  benefit  of  an  ad- 
joining owner,  and  tbe  gate  oommunicntcd  with 
a  puMic  highway,  the  railroad  company  must 
exercise  ordinary  care  to  keep  tbe  gate  closed, 
so  as  to  prevent  cattle  passing  the  highway 
from  entering  on  the  track,  but  the  fact  that 
the  gate  communicated  with  tbe  public  highway 
raised  a  duty  in  respect  of  the  public  at  large. 

[Ed.    Note. — For   other   cases,    see   Railroads, 
Cent  Dig.  {{  1459-1472;    Dec.  Dig.  <S=»413.] 

3.  Raxlboadb  «=>443— Fencing  Tbacks— In- 
BTAixiNG    Gates — Neolioence—Evidence. 

Evidence  held .  to  justify  a  finding  that  a 
railroad  company,  installing  a  gate  in  its  right 
of  way  fence  for  the  benefit  of  an  adjoining  own- 
er, but  communicating  with  a  public  highway, 
"fniled  to  exercise  ordinary  care  to  keep  the  gate 
closed,  and  it  was  liable  for  the  loss  of  animals 
entering  on  the  track  through  the  open  gate. 

[Ed.    Note. — For  other   cases,   see   Railroads, 
Cent  Dig.  §{  1608-1620;    Dec.  Dig.  <S=>443.] 

4.  Railboaos  «=3446— Injubies  to  Aniuai« 
ON  Tback— Evidence. 

Where,  in  an  action  against  a  railroad 
company  for  injury  to  animals  on  the  track, 
there  was  evidence  that  the  cattle  came  through 
an  open  gate  in  tbe  railroad  right  of  way  fence 
and  passed  down  the  right  of  way  to  the  cattle 
guard,  that  the  cattle  were  struck  inside  the 
right  of  way  and  carried  by  tbe  locomotive  over 
into  the  public  road  crossing,  and  that  the  sec- 
tion men  and  others  traced  the  marks  of  the 
cattle  through  the  open  gate  into  the  right  of 


way  along  down  the  track  to  the  cattle  guard, 
the  mere  fact  that  the  engineer  and  fireman  tes- 
tified that  the  cattle  were  actually  on  the  cross- 
ing when  the  colliaon  occurred  did  not  justify  a 
direction  of  a  verdict  for  the  railroad  company, 
for  tJie  weight  of  the  testimony  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f S  1627-1641 ;    Dec.  Dig.  ®=»446.] 

5.  Appeal  and  Ebh«b  «=3ll70  —  Habmixss 
Ebeob— Ekboneous  Instructions. 

Rev.  St  1909,  |  2082,  declaring  that  no 
judgment  shall  be  reversM  unless  th*  court  on 
appeal  believes  that  the  error  complained  of 
materially  affected  the  merits  against  the  party 
complaining,  must  be  applied  according  to  its 
spirit  and  though  an  Instmction  is  unham>ily 
phrased,  it  will  not  be  regarded  as  reversible 
error,  unless  the  court  on  appeal  believes  that 
it  was  actually  misleading  to  the  prejudice  of 
the  parljr  complaining. 

[Ed.  Notei. — For  other  coses,  see  Appeal  and 
E;rror,  Cent  Dig.  gl  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545;   Dec.  Dig.  <S=>1170.] 

6.  Railboads  «=>425— Injuby  to  Cattle  on 
Tback— Liability. 

Where  cattle  came  on  a  right  of  way 
through  an  open  gate  in  a  railroad  right  of 
way  fence  and  passed  over  a  defective  cattle 
guard  and  on  a  public  crossing,  the  railroad 
company,  guilty  of  negligence  in  not  having  the 
gate  closed,  was  liable  for  injury  inflicted  on  the 
cattle  by  a  train  running  on  them  while  at  the 
crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  St  1527-1533;  Dec.  Dig.  «=»425.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;   James  D.  Bamett,  Judge. 

"Not  to  be  officially  published." 

Actimi  by  David  M.  Jeffries  against  tbe 
Chicago  &  Alton  Railroad  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Scarritt,  Scarrltt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellant  E.  S.  Gantt,  of  Mexi- 
co, Mo.,  John  S,  Gatson,  of  Vandalla,  for  re- 
spondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  through  the  negligence  of 
defendant  In  respect  to  a  gate  In  Its  right  of 
way  fence.  PlalntlS  recovered,  and  defend- 
ant prosecutes  the  appeal. 

It  appears  defendant's  east-bound  train 
killed  12  steers  owned  by  plaintiff  and  injur- 
ed 8  others  through  colliding  with  them  on 
its  tracks.  The'  ground  of  recovery  asserted 
and  relied  upon  relates  to  defendant's  fail- 
ure to  keep  a  gate  in  Its  right  of  way  fence 
closed.  Defendant's  railroad  runs.  It  is  said, 
on  a  general  course  of  east  and  west  at  the 
point  In  question,  and  a  public  highway  runs 
parallel  wl6i  It  and  immediately  adjacent  to 
and  along  the  nortb  side  of  the  right  of  way. 
Parties  other  than  defendant  own  and  oper- 
ate a  coal  mine  Immediately  south  of  the  rail- 
road track  and  abutting  Its  right  of  way, 
from  which  a  private  road  leads  across  tbe 
railroad  track  to  the  northward  and  into  the 
public  highway  which,  as  before  said,  runs 
east  and  west  along  the  north  side  of  the 
right  of  way.  Defendant  maintains  a  gate 
In  Its  north  right  of  way  fence  at  tbe  point 
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where  this  private  road  from  the  coal  mine 
intercepts  the  highway.  About  one-half  of  a 
quarter  of  a  mile,  or,  say  600  or  700  feet  east 
of  this  private  roadway  crossing  the  tracks, 
a  public  highway  running  north  and  south 
crosses  the  railroad,  and  at  this  defendant 
maintains  cattle  guards  on  either  side. 

The  evidence  tends  to  prove  plaintiff's  cat- 
tle came  from  the  westward  along  the  high- 
way immediately  north  and  parallel  to  the 
railroad  track,  and  entered  the  defendant's 
right  of  way  through  the  open  gate  at  the 
private  road  crossing  near  the  coal  mine 
some  time  In  the  evening  on  January  8th. 
The  evidence  is  abundant  that  defendant's 
gate  In  the  right  of  way  fence  adjacent  to  the 
public  highway  stood  open  at  the  time,  and 
had  so  remained  for  some  days  before;  also 
that  the  hoof  marks,  or  tracks,  of  the  cattle 
revealed  they  had  passed  from  the  public 
highway  through  the  open  gate  across  to  the 
south  side  of  defendant's  tracks  on  the  right 
of  way,  and  thence  east  to  the  neighborhood 
of  the  cattle  guard  on  the  west  side  of  the 
public  road  running  north  and  south  before 
mentioned.  Between  7  and  8  o'clodc  in  the 
evening  they  were  run  upon  and  some  killed 
and  others  injured  by  defendant's  east-bound 
train.  It  appears  defendant  had,  some  years 
before,  installed  the  gate  in  its  north  right 
of  way  fence,  at  the  point  where  the  private 
road  passed  from  the  public  highway  to  the 
coal  mine,  for  the  accommodation  of  those 
operating  the  mine.  The  evidence  tends  to 
prove  that  this  gate  remained  open  much  of 
the  time,  so  as  to  enable  wagons  and  teams 
engaged  In  hauling  coal  to  pass  into  and  out 
from  the  mine,  and  also  for  the  use  of  pedes- 
trians employed  about  it  But  there  is  evi- 
dence, too,  that  the  section  men  were  in- 
structed by  defendant  to  keep  it  closed  at 
least  after  working  hours  at  the  mine.  The 
gate  was  frequently  closed  at  about  4  or  5 
o'clock  in  the  afternoons,  and  thus  remained 
until  the  following  day.  But  it  appears  it 
bad  been  open  on  this  occasion  some  three 
days  before ;  that  is  to.  say,  it  had  not  been 
closed  for  that  length  of  time.  Indeed,  after 
the  o(dlislon  with  plaintiff's  cattle,  the  section 
men,  on  endeavoring  to  close  the  gate,  found 
It  frozen  in  the  earth,  so  that  it  was  neces- 
sary for  some  two  or  three  of  them  to  colabor 
in  dislodging  it.  There  is  no  question  in  the 
case  with  respect  to  the  snfflciency  of  the 
gate  or  its  fastenings,  but  the  evidence  pro- 
ceeds in  the  view  that  defendant  had  omitted 
to  exercise  ordinary  care  with  respect  to 
keeping  the  gate  thus  opening  Into  the  public 
highway  closed. 

[1]  The  statute  (secUon  3145,  R.  S.  1909), 
which  is  counted  upon,  affixes  the  obligation 
on  defendant  to  construct  and  maintain  prop- 
er fences,  Including  gates,  at  the  place  in 
question,  and  authorizes  a  recovery  for  dou- 
ble damages  for  injuries  entailed  on  persons 
therein  contemplated  as  a  result  of  its  breach. 
It  comprehends,  too,  cases  of  this  character 
where  the  open  gate  may  be  traced  through 


defendant's  negligence  as  the  proximate  cause 
of  the  injury. 

[2]  But  it  is  argued  the  court  should  have 
directed  a  verdict  for  defendant  because  it 
appears  the  gate  was  left  open  by  those  oper- 
ating the  mine,  and  in  this  connection  it  is 
said  defendant  Is  not  required  to  maintain  a 
watchman  at  the  gate  at  all  times.  The  prop- 
osition is  no  doubt  true  in  part,  but  not  en- 
tirely so  when  considered  with  reference  to 
the  facts  involved  here.  It  has  been  declared, 
where  a  farm  gate,  erected  for  the  sole  bene- 
fit of  an  adjoining  proprietor  owning  and 
occupying  lands  on  either  side  of  the  right  of 
way,  was  left  open  by  a  stranger  without  the 
consent  of  the  railroad  and  nothing  more 
than  this  appeared,  that  no  liability  was  thus 
entaUed  upon  the  company  for  ttie  loss  of 
cattle  passing  through  upon  the  tracks.  See 
Blnlcker  v.  Hannibal  &  St  Joseph  B.  Co.,  83 
Ho.  660,  and  cases  of  similar  import  But 
obviously  the  principle  is  without  Influence 
here,  for  besides  the  gate  in  the  instant  case 
remaining  open  for  several  days,  it  appears, 
too,  that  Instead  of  being  merely  installed  for 
the  benefit  of  an  adjoining  owner,  it  com- 
municated with  the  public  highway,  and  this 
fact  alone  raised  a  duty  in  respect  of  the 
public  at  large,  of  which  plaintiff  is  one.  The 
distinction  in  such  cases  has  been  heretofore 
recognized  and  pointed  out,  as  will  appear  by 
reference  to  Francis  v.  Qulncy,  O.  &  K.  R. 
Co.,  118  Mo.  App.  435,  93  S.  W.  876.  No  one 
can  donbt  that  in  such  circumstances  the 
law  devolved  the  duty  upon  defendant  to  ex- 
ercise ordinary  care  to  keep  the  gate  which 
it  had  installed  in  the  right  of  way  fence  ad- 
jacent to  the  public  highway  closed  so  as  to 
prevent  cattle  passing  the  highway  from  en- 
tering upon  the  tracks. 

[3]  It  Is  true  defendant  had  installed  a 
proper  gate,  with  proper  fastenings,  for  the 
accommodation  of  those  operating  the  coal 
mine  on  the  south  side  of  the  track,  but  it 
appears  to  have  neglected  the  matter  with 
respect  to  keeping  it  closed.  There  is  evi- 
dence in  the  record  tending  to  prove  that 
those  operating  the  coal  mine  were  looked 
to  concerning  this.  The  evidence  is  that  the 
gate  remained  open  almost  constantly  during 
the  daytime  but  was  usually  closed  about  4 
or  5  o'clock  in  the  afternoon,  when  the  coal 
mine  shut  down.  It  was  open  all  during  the 
day  before  plaintiff's  cattle  came  upon  the 
track,  and  indeed  it  appears  to  have  been 
open  for  as  many  as  two  or  three  days  there- 
tofore all  the  time.  The  man  who  usually 
closed  it  said  he  was  engaged  in  pumping  at 
the  mine,  and  did  not  close  the  gate.  It  was 
seen  to  have  been  open  at  5  o'clock  that  even- 
ing, and  all  the  evidence  goes  to  show  it  was 
open  immediately  after  ttie  cattle  were  kill- 
ed, for  the  section  men  found  It  then  open  and 
froeen  to  the  ground.  It  is  certain  that  It 
defendant  either  knew  the  gate  thus  connect- 
ing with  the  public  highway  was  open,  or  If 
it  had  been  open  for  a  su£9clent  length  of 
time   for   it    to   have   disoovered   the   fact 
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throQgb  exerdstng  ordinary  care  to  that  end, 
and  t(y  have  closed  It  before  the  cattle  passed 
through,  llahlUty  for  the  loss  proximately 
resulting  therefrom  Is  east  on  defendant  for 
that  It  omitted  to  exercise  ordinary  care  to- 
ward keeping  the  gate  closed.  See  Bumpaa 
r.  Wabash  B.  Co.,  103  Mo.  App.  202, '205,  77 
S.  W.  115;  Atchison,  T.  &  B.  P.  R.  Co.  ▼. 
Kavanaugh,  163  Ma  64,  63  S.  W.  374.  The 
court  very  properly  declined  to  instruct  a 
verdict  for  defendant 

[4}  Defendant's  locomotive  engineer  and 
fireman  who  were  the  only  witnesses  to  the 
actual  collision  say  that  the  cattle  were  upon 
the  crossing  of  the  north  and  south  public 
highway  about  one-half  quarter  east  of  the 
coal  mine  when  the  collLslon  occurred,  and  in 
view  of  this  it  Is  argued  no  recovery  may  be 
allowed,  for  It  Is  said'  defendant  Is  not  liable 
whrai  the  collision  occurs  upon  a  public  high- 
way. In  the  absence  of  evidence  of  the  negli- 
gent operation  of  the  train.  But  obviously 
the  question  concerning  this  4H1  the  evidence 
was  one  for  the  Jury.  The  evidence  on  the 
part  of  plaintiff,  and.  Indeed,  almost  conceded 
In  the  case,  tends  to  show  the  cattle  came 
upon  the  highway  through  the  open  gate 
above  re&rred  to  and  passed  down  the  right 
of  way  to  the  cattle  guard.  There  is  evi- 
dence, too,  tending  to  show  the  cattle  were 
struck  inside  of  the  right  of  way  to  the  west 
of  the  cattle  guard,  and  carried  by  the  loco- 
motive over  Into  the  public  road  crossing. 
These  facts  and  drctuustances  constitute  am- 
ple evidence  for  the  consideration  of  the  ju- 
ry contra  to  that  of  the  engineer  and  fireman. 
The  record  is  replete  with  evidence  tending 
to  show  that  defendant's  section  men  and 
others  traced  the.  marks  of  the  cattle  through 
the  open  gate  into  the  right  of  way  along 
down  the  railroad  track  and  immediately 
adjacent  to  the  west  side  of  the  cattle  guard 
where,  according  to  plaintiff's  theory,  the 
collision  actually  occurred.  The  mere  fact 
that  the  engineer  and  fireman  say  the  cattle 
were  actually  upon  the  road  crossing  when 
the  collision  occurred  avails  nothing  on  the 
argument  that  the  court  should  have  directed 
a  verdict  for  defendant,  because  the  matter  of 
the  credibility  of  the  witnesses  and  the  weight 
and  value  to  be  given  to  the  testimony  are 
for  the  jury.  See  Gannon  v.  X<aclede  Gas- 
light Co.,  145  Mo.  502,  46  B.  W.  968,  47  8.  W. 
907,  43  li.  R.  A.  505. 

[6]  An  argument  Is  directed  against  plaln- 
tifTs  first  Instruction,  and  if  the  evidence 
revealed  ,a  real  controversy  In  the  case  as 
to  how  long  the  gate  stood  open,  we  would 
consider  it  seriously;  but,  in  view  of  the 
factB,  it  would  seem  the  instruction  Is  suffl> 
dent.  The  evidence  Is  that  the  gate  had  re- 
mained open  for  three  days  and  nights  before 
the  injnry,  and  it  abundantly  appears  the 
cattle  passed  through  It  Into  the  right  of  way. 


The  instruction  complained  of  Is  unhappily 
wordea,  but  it  hypothesizes  all  of  the  essen- 
tial facts,  and  requires  the  jury  to  find  that 
defendant  omitted  to  exercise  ordinary  care 
toward  keeping  the  gate  closed.  Moreover, 
^vfaen  the  entire  Instruction  Is  considered.  It 
Is  dear  that  It  authorized  a  verdict  for  plain- 
tiff  only  In  event  the  defendant  knew  the  gate 
was  open,  or  by  the  exercise  of  ordinary  care 
it  might  have  known  such  to  be  the  tect  in 
time  to  have  closed  it  When  It  is  remem- 
bered the  gate  was  open  for  three  days  and 
nights  before  the  collision  and  that  defend- 
ant's section  men  testify  it  was  frozen  to  the 
ground  immediately  thereafter,  It  would  be 
straining  a  point  to  condemn  the  instruction 
as  misleading  on  the  argument  advanced 
against  it  In  view  of  the  statute  (section 
2062,  R.  S.  1909)  commanding  that  no  judg- 
ment shall  be  reversed  unless  we  believe  the 
error  complained  of  materially  affects  the 
merlto  against  the  appellant,  we  ore  unable 
to  treat  with  the  argument  as  valid.  This 
statute  should  be  applied  according  to  the 
spirit  reflected  In  Its  make-up,  and  therefore, 
though  an  Instruction  be  unhappily  phrased, 
it  should  not  be  regairled  as  reversible  error 
unless  we  believe  It  was  actually  misleading 
to  the  prejudice  of  appellant  See  Shlnn  r. 
United  Rys.  Co.,  248  Mo.  173,  154  S.  W.  103. 

[8]  Defendant  requested,  aiid  the  court  re- 
fused, several  Instruetfohs  In  the  view  that 
If  the  cattle  were  run  upon  while  on  the  north 
and  sotitfa  irabllc  road  crossing,  no  recovery 
should  be  had,  notwithstanding  they  came 
upon  it  over  the  cattle  guard  after  entering 
the  right  of  way  through  the  open  gate.  It 
Is  'argued  the  court  should  have  g;iven  these 
Instructions,  but  we  are  not  so  persuaded. 
If  the  cattle  actually  came  upon  the  right  of 
way  through  the  open  gate,  as  the  evidence 
so  abundantly  discloses,  and  passed  over  de- 
fendant's cattle  guard,  which  appears  to  have 
been  somewhat  defective,  and  were  run  upon 
in  the  public  road  crossing,  liability  neverthe- 
less obtains  against  defendant,  for  that  the 
question  with  respect  of  this  is  to  be  deter- 
mined by  reference  to  the  condition  of  the 
fence  at  the  point  of  entry.  This  court  has 
heretofore  said,  in  a  similar  situation: 

"The  law  has  been  declared  moet  clearly  to  b« 
that  If  cattle  get  within  the  indoeure  of  a  rail- 
way company's  track  by  neglect  to  perform  ita 
statutory  duty  in.iegard  to  maintaioing  proper 
fences  or  cattle  guards  at  the  place  where  the 
cattle  enter,  it  is  no  defense  to  show  that,  at 
some  distant  point  where  the  damage  occurred, 
no  fence  or  other  statutory  protection  foe  cattle 
was  required  by  the  statute  to  be  maintained 
(citing  cases)." 

See  Sapplngton  v.  Chicago  &  Alton  Ry.  Col, 
95  Mo.  Appi  387,  393,  394,  69  S.  W.  32,  34. 

We  see  nothing  further  In  the  case  whldi 
merits  discussion,  and  the  judgment  should 
be  affirmed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALTJESS,  J.,  coocor. 
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WRIGHT  At  aL  T.  NIOKET  et  (0.    (No.  1625.) 

(Springfield  Court  of  Appeals.    Missouri    Feb. 
Vh  i916u    B«heariiir  Denied,  Match 
.    .  11,  1916.) 

1.  Plkasino   «s»24S— AiaiRDXD  Pbtitiok^^ 

New  Cause  ov  Action. 

Where  the  original  petition  alleged  that  de- 
fendant cat  down  and  destroyed  and  carried  away 
20,000  railroad  tiea,  the  property  of  plaintiff,  and 
converted  the  same  to  his  own  use,  and  that  the 
value  of  the  property  was  $1,000,  an  amended 
petition,  charging  that  defendant  cut  down  and 
carried  away  timber  standing  on  premises  of 
plaintiff  and  manufaatiwed  sane  intO'  20,000 
raUroad  ties,  of  the  value  of  fl,000,  did  aot 
change  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  686,  687,  88»-706,  T08%,  700; 
Dec.  Dig.  «s924a] 

i.  TBE8PAB8   «Z>20  — TaKBPASS  TO   BXAL  Eb- 

TAosB— FosawsstoR  ov  Pjw.iktikf. 

The  possession  of  unfenced  and  unoccupied 
land  is  constructiTely  in  the  owner,  who  has 
such  possession  as  will -support  an  action  for 
cutting  and  removing  timber  thereon. 

[Ed.  Note.— For  other  cases,  see  Trespasa, 
Cent.  Dig.  H  32-47 ;  Dec.  Dig.  <8=»20.] 

Appeal  from  Olrcnlt  Court,  Butler  County ; 
J.  P.  Foard,  Judge. 

Action  by  P.  M.  Wright  and  others  against 
Leander  F.  Nickey  and  others.  From  a  judg- 
ment for  plaintiffa,  defdndants  aptwal.  Af- 
firmed. 

E.  B.  Lentz,  of  Poplar  Bluff,  for  appellants. 
J.  W.  Chilton,  of  Winona,  for  respondents. 

ROBERTSON,  P.  J,  Plaintiffs  prevailed 
below  and  defendants  bare'  apiiealed.  The 
plaintiffs'  petition  alleges  that  they  were, 
during  1909,  owners  of  a  tract  of  land  in  But- 
ler county,  and  it  continues  as  follows: 

"For  cause  of  action  plaintiffs  state  that  dur- 
ing the  year  1909,  the  defendants  wrongfully 
and  unlawfully  entered  upon  the  above-describ- 
ed premises,  the  same  being  then  and  there  the 
property  of  plaintiffs,  as  aforesaid,  and  then  and 
there  cut  down  and  destroyed  and  carried  away 
20,000  railroad  ties,  the  property  of  the  plaii^ 
tiffs,  and  converted  the  same  to  their  own  use. 
Plaintiffs  aver  the  value  of  said  ties  at  the  time 
so  taken  and  converted  by  defendants  to  their 
own  use  was  the  sum  of  91,000,  for  which 
amount  and  for  costs  plaintiffs  pray  judgment." 

During  th»  progress  of  the  trial  an  amend- 
ment of  plaintiffs'  petition  was  allowed  so 
that  the  foregoing  quoted  part  was  made  to 
read  aa  follows: 

"For  canso  of  action  plaintifh  state  that  dar- 
ing the  year  1909  the  defendants  wrongfully, and 
unlawfully  entered  uijon  the  above-described 
premises,  the  same  being  then  and  there  the 
property  of  plaintiffs,  as  aforesaid,  and  then  and 
there  cut  down  and  destroyed  and  carried  away 
timber  then  and  there  standing  and  growing  on 
said  premises,  and  manufactured  same  into  20,- 
000  railroad  ties,  and  converted  the  same  to 
their  own  use.  Plaintiffs  aver  the  value  of  said 
timber  at  the  time  so  taken  and  converted  by 
defendants  to  their  own  use  was  the  sum  of 
$1,000,  for  which  amount  and  for  costs  plain- 
tiffs pray  judgment." 

[1]  O^e  defendants  filed  a  motion  to  strike 
the  amended  petition  for  the  alleged  rea- 


son that  it  changed  the  cause  of  action.  The 
motloQ  was  Overruled,  defendants  excepted, 
and  the  trial  proceeded.  - 
'  The'  defendants  aie  wrong  in  their  conten- 
tion that  there  is  a  change  in  the  cause  of 
action.    The  original  petition  alleges: 

That  the  defendants  "cut  down  and  destroyed 
and  carried  away  20,000  railroad  ties,  the  prop- 
erty of  the  plaintiffs,  and  converted  the  same  to 
their  own  use." 

The  amended  petition  charges: 

That  they  "cut  down  and  destroyed  and  car- 
rtM  away  timber  then  and  there  standing  and 
growing  on  said  premises,  and  manufactured 
same  into  20,000  railroad  ties." 

The  conclusion  forced  upon  us  by  the  alle- 
gation In  the  original  petition  Is  that  defend- 
ants wrongftilly  cot  the  timber  from  plaln- 
titts'  land  out  of  which  the  ties  were  made. 
The  plalntlfh  do  not  claim  either  petition  to 
be  a  work  of  art,  but  tlie  meaning  of  each  is 
clear.  The  amended  petition  alleges  the 
Bame  facts  as  the  original.  The  measure  of 
damages  is  alleged'  in  the  original  petition 
to  be  the  value  of  the  ties;  In  the  amended 
petition  it  Is  alleged  to  be  the  value  of  the 
timber  before  made  into  ties.  We  think  a 
mere'  statement  of  the  facts  under  this  point 
suifldently  and  clearly  justifies  the  holding 
tint  there  was  no  change  In  the  cause  of  ac- 
tiou.  This  insistence  is  ruled  against  defend- 
ant 

[2]  The  only  other  point  necessary  to  no- 
tice) leiied  vpoD.  by-  defendants,  is  a  contract 
which  defendants  bad  with  Leander  F.  Nicic- 
ey  for  cutting  this  timber.  It  has  been  ad- 
Judged  that  he  had  no  title  to  the  laud.  Chil- 
ton v.  Nlck^,  261  Mo.  232,  169  S.  W.  978. 
The  defendants  contend  that  plaintiffs  should 
not  prevail  here  because  they  were  not  in 
possession  of  the  land  at  the  time  of  the  al- 
leged trespass,  but  that  Nickey  had  posses- 
sion under  color  of  title  when  he  gave  the 
contract  to  defendants.  One  opinion  cited  to 
support  this  contention  condemns  it.  Brown 
T.  Harteell,  87  Mow  664,  666.  In  Chilton  v. 
Nickey,  supra,  the  Supreme  Court  held,  on 
facts  stronger  for  defendants  than  are  de- 
veloped bere,  that  Nickey  did  not  have  the 
actual  possession  of  the  land.  The  land,  as 
the  testimony  developed  here,  was  unfenced 
and  unoccupied.  In  the  Brown  Oase^  supra, 
it  is  said: 

"The  possession  is  constructive  when  the 
property  is  in  the  custody  and  occupancy  of  no 
one,  but  rightfully  belongs  to. the  plaintiff.  In 
that  case  the  title  draws  to  it  the  possession." 

There  Is  no  merit  in  the  contention  that 
plaintiffs  had  no  such  possession  of  the  land 
as  would  support  their  action.  They  were 
the  owners  of  it  and  those  under  whom  de- 
fendants claim  did  not  have  the  possession 
thereof. 

The  Judgment  is  affirmed. 

FARRINGTON  and  STDRGIS,  JJ.,  concur. 
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STEGALIi  ▼.  AMEBIOAN  PIGMENT  & 
CHEMICAIi  CO.     (No.  14810.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb.  8, 
1916.    Rehearing  Denied  Feb.  24,  1916.) 

Appeal  and  Ebbok  «=>1195— QnEaxioNS  Con- 
cluded. 

Questions  determined  on  writ  of  error  to 
review  a  judgment  are  finally  adjudicated  be- 
tween the  pai-ties,  and  cannot  be  raised  again  by 
the  defeated  party  moving  to  quash  an  execution 
issued  on  the  judgment  affirmed  by  the  court  on 
a  writ  of  error  on  the  grounds  presented  on 
the  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4661-4665;  Dec.  Dig.  <©=» 
119B.^ 

Error  to  St  Louis  Circuit  Ck>urt;  Eugene 
McQulllln,  Judge. 

"Not  to  be  officially  published." 

Action  by  Harry  W.  Stegall  against  the 
American  Pigment  &  Chemical  Company. 
There  was  a  Judgment  for  plaintiff,  wbldi 
was  affirmed  on  appeal,  and  there  was  a 
Judgment  denying  a  motion  of  defendant  to 
quash  the  execution  Issued  on  the  Judgment, 
and  it  brings  error.    Affirmed. 

See,  also,  263  Mo.  719,  173  S.  W.  674;  150 
Mo.  App.  251, 130  S.  W.  144. 

James  T.  Roberts,  of  St  Loola,  for  plain- 
tiff in  error.  Jamison  te  Thomas,  of  St 
Louis,  for  defendant  In  error. 

ALLEN,  J.  This  case  Is  btfore  us  on  a 
writ  of  error  whereby  It  Is  soogbt  to  review 
the  action  of  the  drcnlt  court  of  the  dty 
of  St  Louis  in  overruling  a  motion  to  quash 
an  execution.  In  1908  plaintiff  (defendant 
in  error)  instituted  suit  against  defendant 
corporation  (plaintiff  In  error)  before  a 
Justice  of  the  peace  upon  an  account  for 
services  rendered  defendant  Defendant  ap- 
peared specially  before  the  Justice  of  the 
peace  and  moved  to  quash  the  return  of  serv- 
ice made  by  a  special  constable.  This  motion 
was  overruled,  and,  defendant  declining  to 
appear  further.  Judgment  was  rendered 
against  It  for  the  amount  of  plaintiff's  claim. 
Thereafter,  and  In  due  time,  the  defendant 
prosecuted  Its  appeal  to  the  circuit  court  of 
the  dty  of  St  Louis,  where  It  again  enter- 
ed a  special  appearance  and  moved  to  quash 
the  aforesaid  return.  The  circuit  court 
permitted  the  special  constable  to  amend  his 
return,  and,  after  hearing  testimony  upon 
defendant's  motion  to  quash,  overruled  the 
same.  Thereupon,  defendant  not  appearing 
further,  Judgment  was  again  rendered  In 
plaintiff's  favor  for  the  amount  of  his  de- 
mand. Thereupon  defendant  brought  the 
case  to  this  court  by  writ  of  error,  and  this 
court  fully  reviewed  and  passed  upon  the  rul- 
ings of  the  circuit  court  involved  in  the  pro- 
ceeding and  complained  of,  and  affirmed  the 
Judgment  of  the  circuit  court.  See  Stegall 
V.  Pigment  &  Chemical  Co.,  150  Mo.  App. 
251,  130  S.  W.  144,  for  a  fnU  statement 
of  the  proceedings  in  the  case  and  the  con- 


dtulons  reached  by  tbla  oonrt  on  tlie  qoes- 
tlMis  Involved. 

It  appears  that  subsequent  to  the  dedslon 
of  this  court,  supra,  defendant  applied  to 
our  Supreme  Court  for  a  writ  of  prohibition 
seeldng  to  prohibit  the  enforcement  of  the 
judgment  theretofore  rendered  against  it  and 
affirmed  by  this  court  The  Supreme  Court 
Issued  its  preliminary  rule  in  prohlHtlon,  bnt 
thereafter,  in  banc,  rendered  Judgment  quasli- 
ing  the  same  and  denying  the  peremptory 
writ.  See  State  ex  reL  v.  Shields,  237  Mo. 
329,  141  S.  W.  685.  Thereafter  defendant 
filed  In  the  circuit  court  a  motion  to  quash 
the  execution  which  had  been  issued  upon 
said  Judgment  Among  other  things  this  mo- 
tion set  up  that  defendant's  constitutional 
rights  were  being  violated  In  certain  partic- 
ulars. The  motion  was  overruled,  and  there- 
upon defendant  sued  out  a  writ  of  error 
from  the  Supreme  Court  to  review  this  action 
of  the  drcult  court  When  the  case  present- 
ed by  this  writ  of  error  was  reached  by  the 
Supreme  Court  that  court  held  that  no  con- 
stitutional question  was  Involved  so  as  to 
give  It  Jurisdiction  In  the  premises  and 
transferred  the  matter  here.  See  Stegall  v. 
Pigment  &  Chemical  Qo.,  263  Mo.  719,  173  S. 
W.  674. 

We  are  now  asked  to  review  the  action  of 
the  circuit  court  in  overruling  defendant's 
motion  to  quash  an  execution  issued  upon 
the  Judgment  heretofore  affirmed  by  this 
court  This  motion  (the  substance  of 
which  Is  set  out  In  Stegall  v.  Pigment  & 
Chemical  Co.,  263  Ma  719,  173  S.  W.  674),  in 
so  far  as  It  raises  anything  which  could  l>e 
the  basis  of  such  a  motion,  and  aside  from 
the  constitutional  questions  attempted  to  be 
raised,  is  predicated  upon  the  identical  mat- 
ters passed  upon  and  determined  by  this 
court  in  Stegall  v.  Pigment  &  Chemical  Co., 
150  Mo.  App.  251, 130  S.  W.  144.  These  ques- 
tions were  there  finally  adjudicated  and  are 
no  longer  open  for  review.  Defendant  has 
litigated  these  Issues,  and  they  have  been 
determined  against  it  They  cannot  be  re- 
opened and  relltlgated  upon  a  motion  to 
quash  an  execution.  See  Fielder  t.  Bam- 
brick  Bros.  Const-  Oa,  178  S.  W.  763.  As 
to  this  the  Supreme  Court  in  State  ex  reL  v. 
Shields,  237  Mo.  loc.  dt  337,  141  S.  W.  585, 
said: 

"There  is  a  further  reason  for  quashing  the 
writ  in  this  case.  It  appears  that  the  whole 
matter  has  been  fully  and  finally  adjudicated  by 
the  St  Louis  Court  of  Appeals.  That  court 
had  full  jurisdiction  to  determine  the  questions 
involved.  That  court  could  determine  the  saf- 
fldency  of  the  return  of  the  special  constable, 
as  well  as  the  sufficiency  of  the  proof  made  of 
the  facts  to  show  jurisdiction  in  the  justice's 
court  It  did  in  an  elaborate  opinion  rendered 
hold  that  the  return  was  sufficient  to  confer 
jurisdiction,  and  in  addition  found  from  the  evi- 
dence thot  defendant,  althoogh  a  foreign  corpora- 
tion, was  as  a  fact  ddng  business  in  this  state 
at  tne  time  of  the  service,  and  that  the  service 
upon  its  president,  resident  in  tiiis  atate^as  a 
good  service  under  the  facts  disdosed.     Wheth- 
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er  this  Judgment  of  the  St  Louis  Conrt  of  Ap- 
peiUs  is  right  or  wrong  we  need  not  determine. 
It  is  sufficient  for  us  to  say  that  suoh  court  had 
the  right  to  adjudicate  the  questions,  and  it 
has  so  done.  The  whole  of  relator's  complaint 
here  is  res  adjudicata.  Coleman  t.  Dalton.  71 
Mo.  App.  loc.  cit  24;  State  ex  rel.  v.  Mills, 
231  Mo.  499  [133  S.  W.  22]." 

It  follows  that  the  judgment — L  e.,  the  or- 
der overruling  the  motion  to  quash  the  ex- 
ecution, to  which  this  writ  of  error  Is  di- 
rected— should  be  affirmed.    It  is  so  ordered. 

BBXNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
car. 


COIililNS  T.  SMITH.     (No.  14203.) 
(St.  IiOQls  Court  of  Appeals.    Missouri    Feb.  8, 

1.  Appeai.  and  Ebbob  ^=>732— Assionments 
ox  Bekob— -Sufficiency. 

Assignments  of  error  that  the  court  erred  in 
overruling  defendant's  motions  for  new  trial  and 
in  arrest  present  nothing  for  review. 

[Ed.  Note. — For  other  cases,  see  Aptieal  and 
Error,  Cent  Dig.  §|  3022-3024;  Dec.  Dig.  «=a 
732.] 

2.  Tbiai.  «s>253— InsTBUcnoNS— Exoludino 
Defenses. 

In  an  action  for  wages  claimed  b;  plain- 
tiff for  services  rendered  as  a  domestic  servant, 
the  defense  was  that  the  plaintiff  was  merely  to 
have  a  home  and  support  in  return  for  her  serv- 
ices. The  evidence  showed  rendition  of  services 
and  that  plaintiff  received  clothes  from  defend- 
ant The  jury  were  charged  that  lodging  in  de- 
fendant's house  and  eating  food  therein,  while 
plaintiff  was  working  there,  were  incidental  to 
domestic  service,  but  that  furnishing  of  cloth- 
ing by  defendant  was  not  incidental  to  such 
service.  Held  that  while  furnishing  clothes  is 
not  incidental  to  domestic  service,  yet  the  in- 
struction was  erroneous  in  precluding  the  jury 
from  considering  the  only  defense,  which  was 
that  plaintiff  was  to  receive  nothing  for  her 
services  but  board  and  support 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623 ;   Dec.  Dig.  «=>253.] 

3.  Appeai  and  Ebbob  «=»106e  —  Revibw — 
HABMI.ESS  Ebbob. 

In  such  case,  the  instruction  must  be  con- 
sidered prejudicial,  the  instructions  not  present- 
ing a  harmonious  whole  and  the  presumption  of 
prejudice  prevailing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;   Dee.  Dig.  <g=al066.] 

4.  Appeal  and  Ebbob  ^=»1170  —  Habmu:ss 
Ebbob— Disbegabding. 

The  giving  of  such  instruction  must  be  re- 
garded as  one  affecting  the  merits  of  the  action, 
and  so  cannot  be  disregarded  under  Rev.  St 
1900,  i  2082. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !i«  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545;   De&  Dig.  «=i>1170.] 

Appeal  from  Hannibal  Conrt  of  Ciommon 
Pleas;    Wm.  T.  Ragland,  Judge. 
"Not  to  be  officially  published." 
Action    by    Nellie    Collins    against    Blma 
Smith.     From  a  judgment  for  plalntlir  de- 
fendant appeals.    Reversed  and  remanded. 

Hays,  Heather  &  Henwood,  of  Hannibal, 
for  appellant  Chaa.  E.  Rendlen,  of  Hanni- 
bal, for  respondent 


ALLEN,  J.  ThlB  is  an  action  for  wages 
alleged  to  be  dne  plainUfl  for  services  ren- 
dered the  defendant  as  a  domestic  servant 
The  defendant  is  a  married  woman,  and,  dur- 
ing the  period  with  which  we  are  here  con- 
cerned, operated  a  boarding  house  in  Hanni- 
bal, Mo.  On  or  abont  December  1,  1908, 
plaintiff,  a  young  woman,  began  living  with 
defendant  and  doing  work  of  a  domestic 
character  in  and  about  defendant's  boarding 
bouse,  and  so  continued  until  some  time  in 
May,  1913.  There  is  a  direct  and  sharp  con- 
flict in  the  testimony  aa  to  the  terms  of  the 
oral  agreement  made  between  plaintiH  and 
defendant  when  the  former  came  to  live  with 
the  latter.  Plaintiff's  version  thereof  is  that 
the  defendant  agreed  to  pay  her  $3  per  week, 
together  with  her  board  and  lodging.  On 
the  other  hand,  the  defense  is  that  plaintiff 
was  to  have  merely  a  home  and  support  in 
return  for  her  services.  The  petition  avers 
that  plaintiff  did  general  housework,  and  as- 
sisted in  cooking,  in  defendant's  boarding 
house  from  December  1,  1908,  to  May  23, 
1913,  231  weeks ;  that  such .  services  were 
reasonably  worth  $3  per  week,  with  board, 
lodging,  and  washing;  and  that  defendant 
had  paid  to  plaintiff  on  account  thereof  $50, 
and  clothing  of  the  value  of  $31.25,  a  total 
of  $81.26.  Judgment  is  prayed  for  the  bal- 
ance alleged  to  be  due,  to  wit,  $611.75.  The 
answer  la  a  general  denial.  The  trial  before 
the  court  and  a  jury  resulted  in  a  verdict  and 
judgment  in  plaintiff's  favor  for  $300,  and 
the  defendant  prosecutes  the  appeal. 

[1]  There  is  but  one  assignment  of  error 
before  us  for  consideration,  and  this  relates 
to  the  giving  of  an  Instruction  for  plaintiff. 
Two  other  assignments  of  error  are  made  In 
api)ellant's  brief,  one  that  the  court  erred 
In  overruling  defendant's  motion  for  a  new 
trial,  and  the  other  that  the  court  erred  in 
overruling  defendant's  motion  in  arrest 
These,  of  course,  present  nothing  for  review. 

An  instruction  for  plaintiff,  in  substance, 
anthorized  a  verdict  for  her  if  the  Jury  found 
that  she  worked  for  defendant  at  the  latter's 
Instance  and  request,  unless  the  Jury  found 
that  there  was  an  agreement  between  plain- 
tiff and  defendant  that  the  services  were  not 
to  be  paid  for,  or  that  defendant  would  com- 
pensate plaintiff  therefor  only  by  furnishing 
her  a  home  and  support  This  instruction  Is 
not  complained  of. 

On  behalf  of  defendant,  the  court  instruct- 
ed the  jury  that  if  they  found  that  the  serv- 
ices were  rendered  by  plaintiff  and  accepted 
by  defendant  under  an  agreement  or  under- 
standing between  them  that,  as  compensation 
therefor,  defendant  would  provide  plaintiff 
with  a  home  and  support  her,  then  plaintiff 
could  not  recover. 

[2]  These  instructions  appear  to  be  well 
enough  and  to  fairly  submit  to  the  jury  the 
only  contested  issue  in  the  case.  But  aside 
from  plaintiff's  Instruction  referred  to  above. 
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tbe  court,  at  plaintiff's  reauest,  gave  tlie  fol- 
lowing Instruction: 

"The  jui7  are  instructed  that  lodging  in  de- 
fendant's house  and  eating  food  therein  while 
Slaintiff  was  working  there  were  and  are  inci- 
ental  to  domestic  service  which  plaintiff  was 
i^idering  in  defendant's  home,  and  are  such  as 
are  incidental  to  that  character  of  work,  tbe 
pay  for  which  plaintiff  sues  herein;  hut  that 
clothing  furnished  by  defendant  are  not  inci- 
dental to  such  service." 

This  Is  the  Instruction  of  which  appellant 
complains.  It  is  unnecessary  to  state  In  full 
the  grounds  upon  which  It  is  here  assailed. 
We  think  that  the  Instruction  should  not 
have  been  given,  for  reasons  to  be  presently 
noted  and  which  are  embraced  within  the  ob- 
jections urged  thereto  by  appellant 

In  support  of  the  instruction,  respondent 
relies  upon  what  was  said  by  this  court  In  an 
opinion  by  Goode,  J.,  In  Fltzpatrldc  v.  Dooley, 
112  Mo.  App.  loc,  dt  176,  86  S.  W.  719. 
There  the  court  was  dealing  with  a  case  In- 
volving a  claim  for  services  alleged  to  have 
been  rendered  by  the  plaintiff  as  a  servant  In 
the  family  of  defendant.  The  Judgment  was 
reversed,  for  reasons  which  need  not  be  here 
stated,  and  the  cause  remanded.  At  the  close 
of  the  opinion  the  court  said : 

"One  suggestion  ought  to  be  made.     The  re- 

3K>ndent  admits  appellant  famished  her  with 
othes  and  food  after  she  reached  her  major- 
ity. Board  is  an  ordinary  incident  of  domestic 
service  when  a  servant  is  paid  wages,  but  clothes 
are  not  If  respondent  is  to  recover  wages  for 
what  she  did  when  of  full  age,  the  value  of  the 
clothing  she  was  «UM>Ued  with  by  the  appellant 
ought  to  be  taken  out  in  assessing  her  dam- 
ages." 

While  the  language  quoted  was  quite  ap- 
propriate in  the  connection  in  which  It  was 
used,  It  does  not  follow  that  It  would  be 
proper  to  Incorporate  It,  or  the  precise  Idea 
conveyed.  Into  an  Instruction  to  a  jury  In  a 
case  wherein  the  Issues  are  such  as  they  are 
here.  In  the  first  place.  It  will  be  observed 
that  Judge  Goode  says  that  board  Is  an  ordi- 
nary incident  of  domestic  service  when  a 
servant  is  paid  wages.  The  crucial  question 
of  fact  here  Involved  was  whether  plaintiff 
was  to  be  paid  wages,  or  was  to  work  for  her 
support.  And  this  instruction  tells  the  Jury 
broadly,  and  without  qualification,  that  board 
and  lodging  furnished  plaintiff  were  merely 
Incidental  to  plaintiff's  employment,  though 
the  defense  was  that  plaintiff's  agreed  com- 
pensation was  to  be  her  support  in  defend- 
ant's home.  In  effect,  tbe  instruction  tells 
the  jury  that  board  and  lodging  did  not  con- 
stitute compensation  or  part  compensation 
for  plaintiff's  services,  and  refers  to  the  fact 
that  plaintiff  is  suing  for  her  "pay"  therefor. 
Where  services  of  this  character  are  rendered 
for  wages  to  be  paid,  board  and  lodging  are 
presumptively  incident  thereto  where  the 
employ^  Is  In  fact  maintained  In  the  home  of 
the  employer.  But  this  Is  merely  a  disputable 
presumption  of  fact.  It  is  not,  In  any  event, 
a  presumption  authoritatively  raised  by  the 
law,  binding  upon  tbe  court  and  tfifi  Jury 
alike.    It  is  tbe  province  of  the  Jury,  in  a 


proper  case,  to  determine  whether  or  not  they 
will  raise  such  a  presumption.  See  Ham  v. 
Barret,  28  Mo.  388;  Bluedorn  v.  Bailroad, 
121  Ma  258,  25  S.  W.  948;  Llnderman  v. 
Oarmin,  255  Mo.  62, 164  S.  W.  614 ;  Haycraft 
V.  Grlgsby,  88  Mo.  App.  354,  and  farther  au- 
thorities cited. 

In  the  last-mentioned  case  (88  Mo.  App. 
loc.  clt  362)  it  Is  said  by  Goode,  J.: 

"The  doctrine  of  those  cases  is  that  a  disputa- 
ble presumption  should  not  be  mentioued  in  in- 
stnictions  to  the  jury  when  there  is  evidence 
tending  to  disprove  it,  and  the  rule  is  equally 
appropriate  in  controversies  like  this.  The  jury 
may  be  misled  by  such  references." 

But  in  the  case  before  ns  there  Is  no  room 
for  tbe  raising  of  such  a  preaunwtlon  unless 
wages  were  to  be  paid  plaintiff.  And  wheth- 
er or  not  there  was  an  agreement  to  pay 
wages,  as  such,  is  tbe  cmx  of  the  whole  case. 
Learned  counsel  for  respondent  In  bis  brief 
says  that  "to  tell  the  Jury  what  Is  Incident 
to  respondent's  services.  If  she  was  to  receive 
wages,  did  not  put  out  of  the  case  this  de- 
fense" (I.  e.,  the  defense  that  plaintiff  agreed 
to  work  for  a  home  and  support).  But  the 
Instruction  In  question  does  not  teU  the  Jury 
this,  but  Is  a  positive  declaration  that  board 
and  lodging  are  incidental  to  the  work  whidt 
plaintiff  was  performing.  It  would  have 
been  useless*  to  tell  the  Jury  that  if  tt  was 
agreed  that  idalntlfl  wonld  be  paid  wages, 
as  plaintiff  contends,  then  her  board  and 
lodging  were  incidental  to  the  service,  for  the 
controversy  related  alone  to  plaintiff's  right 
to  receive  wages. 

The  effect  of  the  Instruction  was  to  tell  the 
Jury  that  plalntifTs  board  and  lodging  were 
not  to  be  considered  on  the  question  of  the 
compensation  alleged  to  he  due  her.  And  this 
excluded  from  consideration,  pro  tanto  at 
least,  the  only  defense  Interposed.  This,  we 
think,  was  clearly  error,  and  error  going  to 
the  very  vitals  of  the  case. 

[S,  4]  The  remaining  qnestion  Is  v^ether 
the  giving  of  this  instruction  constitutes  prej- 
udicial error  necessitating  a  reversal  of  the 
Judgment.  Learned  counsel  for  respondent 
contends  that  the  error.  If  any.  Is  cured  by 
defendant's  Instructions,  and  that  the  in- 
structions when  considered  as  a  whole  fair- 
ly submit  the  issue  in  the  case.  But  the  doc- 
trine invoked,  which  has  been  applied  in  no- 
merous  cases  In  this  state^  Is  here,  we  think, 
without  application.  The  Instructions,  when 
considered  together,  we  think,  do  not  pre- 
sent a  harmonious  whole  and  constitute  a 
proper  charge  to  the  Jury  covering  the  issue 
to  be  submitted.  The  instruction  under  re- 
view proceeds  upon  a  theory  radically  wrong, 
in  that  it  positively  excludes  proper  matters 
of  defense,  and  Is  essentially  in  conflict  with 
proper  instructions  given  for  defendant  Un- 
der sndi  circumstances,  it  is  impossible  to 
tell  what  the  Jury  selected  as  a  guide.  Such 
an  error  is  presumptively  prejudicial,  and  we 
cannot  here  say  that  it  did  not  directly  con- 
tribute to  produce  a  result  prejudicial  to  ap- 
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pellant,  to  wit,  the  adverse  verdict  We  are 
therefore  nAable  to  say  that  It  was  harmless. 
See  Morton  t.  Heidom,  135  Mo.  loa  dt  617, 
87  S.  W.  604;  Manaar-Tebbetts  Imp.  Co.  v. 
Bltcble,  143  Mo.  loc.  clt  618,  46  S.  W.  684; 
Boss  T.  Met.  St  Ry.  Co.,  132  Mo.  App.  472, 
112  S.  W.  9;  Mining  Co.  v.  Fidelity  &  Casu- 
alty Co.,  161  Mo.  App.  loc.  dt  208,  142  S.  W. 
438. 

Nor,  In  this  view,  does  section  2082,  Rev. 
Stat  1900,  avail  respondent  anything;  for 
the  error  mnst  be  regarded  as  one  "affecting 
the  merits  of  the  action." 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  and  It  is  so 
ordered. 

RBZNOIiDS,  P.  J.,  and  NOBTONX,  J.,  con- 
car. 


JOHNSON  V.  J.  I.  CASE  THRESHING 

MACH.CO.    (No.  14024.) 

(St  Louis  Court  of  Appeals.    MissoorL    Feb.  8, 

Mabtbb  and  Skbvant  <3=>321— Iistdkpendent 

CONTRAOIOB— DEFEOTIVK   AFPUARCXS. 

Where  defendant  engaeed  an  engineer  to 
take  a  threshing  outfit  consisting  of  an  engine 
and  separator  over  the  highway  during  a  dry 
season  of  the  year,  and  the  spark  arrester  on 
the  engine  had  a  very  large  hole  in  it  through 
which  sparks  and  burning  embers  freely  passed 
and  were  scattered  broadcast  in  such  a  manner 
that  it  had  been  known  to  set  fire  to  the  separa- 
tor when  160  feet  awtur,  and  a  fire  which  origi- 
nated from  sparks  whidi  escaped  from  the  en- 
gine destroyed  certain  ricks  of  bay  belonging 
to  the  plaintiff,  it  was  immaterial  whether  or 
not  the  engineer  was  in  fact  an  independent  con- 
tractor or  the  agent  of  the  defendant,  as  the  con- 
dition of  the  engiae  was  such  as  to  render  its 
operation  along  the  highway  a  great  danger  to 
the  property  of  others,  responsibility  for  which 
the  defendant  could  not  avoid  by  turning  the  en- 
gine over  to  an  independent  contractor ;  the  rule 
being  that  where  work  is  attended  with  danger 
to  others,  and  mischievous  consequences  will  re- 
sult from  the  performance  thereof,  unless  special 
pTecautionary  measures  are  adopted,  the  duty 
rests  upon  the  employer  to  see  that  such  meas- 
ures are  duly  employed,  which  duty  he  cannot 
shift  to  anotiier  and  escape  liability  by  having 
the  latter  perform  the  work  as  an  independent 
contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1262;  Dea  Dig.  «»321.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  W.  D.  Johnson  against  the  J.  I. 
Case  Threshing  Machine  Company.  From  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

E.  S.  Gantt,  of  Mexico,  Mo.,  for  appellant 
David  H.  Bobertson,  of  Mexico,  Mo.,  for  re- 
spondent 

ALLEN,  J.  This  is  an  action  to  recover 
the  value  of  certain  hay  belonging  to  plain- 
tiff alleged  to  have  been  destroyed  by  flre 
originating  from  a  spark  or  sparks  negli- 
gently allowed  to  escape  from  a  traction  en- 
gine of  defendant  which  was  being  propelled 


along  a  highway  adjacent  to  plaintiff's  farm 
in  Audrain  couuty,  Mo.  I^ere  was  &  ver- 
dict and  judgment  In  plaintiff's  favor  for 
$290,  and  the  defendant  prosecutes  the  aip- 
peaL 

It  appears  that  a  certain  traction  engine 
and  "separator"  had  been  sold  by  the  de- 
fendant to  one  Mitchell,  but  the  latter  de- 
faulted in  payments  to  be  made  by  him  to 
defendant  therefor,  and  defendant,  through 
an  agent,  took  possession  of  the  property 
which  was  then  upon  a  farm  about  3%  miles 
from  the  town  of  MoUno,  Mb.,  and  caused 
the  same  to  be  brought  to  the  latter  place 
and  sold  under  a  chattel  mortgage  held  by 
defendant  thereon.  At  this  sale  defendant 
became  the  purchaser  thereof,  and  there- 
upon caused  the  engine  and  separator  to  be 
moved  to  Mexico,  Mo.  The  engine,  propelled 
by  its  own  power  and  drawing  the  separator, 
was  moved  along  a  public  road  adjoining 
plaintiff's  farm  upon  a  day,  according  to  the 
evidence,  when  the  weather  was  quite  dry 
and  when  a  very  strong  wind  was  blowing 
In  the  direction  of  plaintiff's  meadow,  which 
was  covered  with  dry  grass.  A  flre  started 
in  this  meadow  near  the  road  shortly  after 
the  engine  had  passed,  and  the  evidence 
tends  to  show  that  it  originated  from  a  spark 
or  sparks  thrown  therefrom.  The  engineer 
In  charge  of  the  engine  testified  that  flre  was 
discovered  in  plaintlfTs  meadow  by  a  man 
accompanying  him,  and  that  they  stopped 
and,  as  they  thought  extinguished  the  same. 
It  appears,  however,  that  the  fire  was  not 
completely  extinguished,  and  that  it  later 
burned  across  the  meadow  and  reached  and 
destroyed  plalntifTa  ricks  of  bay  on  the  far- 
ther side  thereof. 

It  is  admitted,  for  the  purposes  of  this  ap- 
peal, that  the  fire  was  set  out  by  a  spark  or 
sparks  from  the  engine,  and  It  is  also  con- 
ceded that  the  verdict  is  not  excessive.  The 
negligence  charged  in  the  petition  Is  as  fol- 
lows: 

"First,  said  engine  was  negligently  construct- 
ed and  defective  as  aforesaid,  in  that  it  did  not 
have  a  spark  arrester  sufficient  to  prevent  the 
escape  of  sparks ;  second,  that  it  was  negligence 
in  the  defendant  to  cause  said  engine  to  be  mov- 
ed through  the  country  under  the  conditions 
aforesaid  |  third,  it  was  negligence  In  the  de- 
fendant to  furnish  the  persons  m  charge  of  said 
engine  with  an  implement  from  the  construc- 
tion of  which  necessarily  fire  was  used  in  mov- 
ing said  engine  and  thresher  along  the  public 
road :  and,  fourth,  said  engine  was  negligently 
handled,  managed,  and  controlled  by  those  in 
charge  thereof  and  in  the  employment  of  the 
said  defendant  in  moving  said  engine  and  thresh- 
er." 

The  answer  Is  a  general  denial,  coupled 
with  a  plea  to  the  effect  that  defendant,  con- 
tracted with  a  competent  engineer,  one  Wil- 
liams, to  take  this  pr<qperty  to  Mexico  and 
there  load  It  upon  cars  for  shipment;  that 
in  moving  said  "threshing  outfit"  WUllams 
"was  acting  as  an  Independent  contractor 
without  Instructions  or  directions  as  to  de- 
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tails  of  said  work";  and  that  If  plaintiff 
suffered  any  damages  in  the  premises  "it 
was  from  the  acts  of  negligence  of  said 
Eugene  WllUams  in  the  performance  of  his 
contract  for  the  moving  of  said  machinery, 
and  not  otherwise." 

There  are  no  assignments  of  error,  as  sudi. 
In  appellant's  brief.  One  point  made  by  ap- 
pdllaut  is  that  the  evidence  conclusively 
showed  that  Williams,  the  engineer  In  charge 
of  the  engine,  was  an  independent  contrac- 
tor, and  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  defendant  on  this  ground. 
It  is  true  that  the  testimony  of  Williams, 
called  as  a  witness  for  plaintiff,  tended  to 
show  an  agreement  between  him  and  defend- 
ant's representative  whereby  he  was  to  move 
the  threshing  outfit  to  Mexico  and  load  it 
upon  cars  there,  furnishing  the  necessary 
help,  a  team  to  draw  the  water  tank,  the 
fuel,  oil,  etc;  but  we  are  not  pr^ared  to 
say  that  the  evidence  taken  as  a  whole  was 
conclusive  as  to  the  relation  existing  be- 
tween Williams  and  defendant.  In  any  event 
It  Is  unnecessary  to  dwell  upon  the  matter, 
in  the  view  which  we  take  of  the  case. 

The  evidence  showed  that  the  spark  ar- 
rester upon  this  engine  had  a  very  large  hole 
In  it,  through  which  sparks  and  burning  em- 
bers freely  passed  and  were  emitted  and 
s(.-nttered  broadcast  It  had  been  in  this 
condition  for  many  mouths,  and  was  fur- 
uislied  to  Williams  in  this  condition  to  be 
driven  across  the  country.  The  evidence 
shows  that  it  was  customary  for  ^Mtrks  or 
Imrulug  embers  to  be  thrown  out  by  the  en- 
glue  both  when  operated  to  run  a  separator 
for  threshing  purposes  and  when  driven 
along  by  its  own  power.  More  of  these  were 
emitted,  it  is  said,  when  wood  was  used 
as  fuel  than  when  coal  was  burned,  but 
in  any  event  when  the  engine  was  "labors 
ing"  it  appears  that  sparks  and  "fire"  were 
cast  out  through  the  smokestack  by  the 
force  of  the  "exhaust"  in  great  quantity. 
The  distance  to  which  mxA  burning  par- 
ticles would  fly  d^iended  of  coarse,  to  a 
consideralde  extent,  upon  wind  and  weath- 
er conditions.  The  former  owner  testified 
that  the  engine  had  thus  set  Are  to  the  sep- 
arator when  the  latter  was  100  feet  from  it. 
At  the  precise  time  here  In  qoestloo  coal.  It ' 
Is  said,  was  being  used  as  fuel,  though  pieces 
of  wood  had  been  picked  up  along  the  road ' 
from  time  to  time  and  used  to  sapplement  | 
the  coal.  And  It  aeons  that  the  fire  orig- 
inated near  a  hOI,  and,  evidently,  while  the 
engine  was  labMlng  to  ascend  the  same 
The  Instrumentality  therefore  with  which 
the  alleged  Independent  cmitractor  was  re- 
qulKd  to  work  was  defective,  and  its  condi- 
tion such  as  to  render  Its  operation  along  a 
highway,  where,  as  here,  there  was  mndi  in- 
flammable matter  near  at  hand,  one  at- 
tended with  grvn  danger  to  the  property  of 
othera.  unless  special  precautionary  meas- 
ures w«i«  taken  In  the  premises.  In  our 
.tplaioa  tba  tacts  ot  ttte  case  fall  within  tho 


role  that  where  the  work  Is  "attended  with 
danger  to  others,"  and  mischievous  conse- 
quences wUl  result  from  the  performance 
thereof,  unless  special  precautionary  meas- 
ures are  adopted,  a  duty  rests  upon  the  em- 
ployer, or  proprietor,  to  see  that  such  precau- 
tionary measures  are  duly  employed,  which 
duty  he  cannot  shift  to  another  and  escape 
liability  for  its  nonperformance  by  having 
the  latter  perform  the  work  as  an  "inde- 
pendent contractor."  And  this  rule  we  be- 
lieve to  be  sound  upon  principle  and  sup- 
ported by  the  great  weight  of  authority. 

It  is  frequently  said  that  this  exception 
to  the  rule  of  nonliability  for  the  acts  of  an 
Independent  contractor  obtains  where  the 
work  let  to  the  contractor  is  "necessarily," 
"Inherently,"  or  "intrinsically"  dangerous. 
But  what  is  meant  appears  to  be  weU  stated 
in  26  Cyc.  p.  1559,  as  follows: 

"Another  exception  to  the  general  rale^  close- 
ly related  to  the  one  just  considered,  is  that 
where  the  work  is  dangerous  of  itself,  or  as 
often  termed  is  "inherently"  or  "intrinsically'' 
dangerous,  unless  proper  precautions  are  taken, 
liability  cannot  be  evaded  by  employing  an  inde- 
pendent contractor  to  do  the  work.  Stated  in 
another  way,  where  injuries  to  third  persons 
must  be  expected  to  arise,  unless  means  are 
adopted  by  which  such  consequences  may  be  pre- 
vented, the  contractee  is  bound  to  see  to  the  do- 
ing of  that  which  is  necessary  to  prevent  the 
mischief.  The  injury  need  not  be  a  necessary 
result  of  the  work;  but  the  work  must  be  such 
as  will  probably,  and  not  which  merely  may, 
cause  injury  if  proper  precautions  are  not  tak- 
en." 

In  O'Hara  t.  Gaslight  Co.,  244  Mo.  loc.  dt. 

409,  148  S.  W.  884,  It  is  said: 

"The  rule  announced  by  2  Thompson  on  Neg- 
ligence, page  899,  and  approved  by  this  court  in 
Loth  V.  Columbia  Theater  Co.,  197  Mo.  loc  cit. 
354  [94  S.  W.  847]  is:  'The  seneral  rule  is.  that 
one  who  has  contracted  with  a  competent  and 
fit  person,  exercising  an  independent  employ- 
ment, to  do  a  piece  of  work,  not  in  itself  onlav- 
ful  or  attoidei  with  danger  to  othert,  accord- 
ing to  the  contractor's  own  methods,  and  with- 
out his  being  subject  to  control,  except  as  to  the 
results  of  his  work,  will  not  be  answerable  for 
the  wron^  of  such  contractor,  his  subcontrac- 
tors, or  his  servant^  committed  in  the  proaeco- 
tion  of  such  work.'  '*    Italics  ours. 

And  see  Wiggin  v.  St  Louis,  135  Mo.  55S. 
37  S.  W.  S28;  Salmon  y.  Ebutsas  City,  241 
Ma  14,  145  S.  W.  16,  39  Lu  R.  A.  (N'.  S.) 
328;  Carscm  v.  Blodgett  Const  Col,  189  Mol 
An»-  120,  174  S.  W.  447;  Thomas  r.  Lomber 
Co..  153  N.  G.  351,  6d&B.275,32I..R.A. 
(N.  S.)  684:  St  Louis,  etc.,  Ry.  Co.  t. 
VDadden.  77  Kan.  80,  93  Pac.  586,  17  U  R.  A. 
(X.  S.)  788;  Railway  Ca  v.  Xonley,  53  Art 
303.  14  S.  W.  800,  9  L.  R.  A.  604;  MoU  oa 
Independent  Ontractors,  i  72  et  seq. 

In  Covington,  etc..  Bridge  Co.  t.  Stein- 
brock.  61  Ohio  St  215,  56  N.  E.  6ia  TS 
Am.  St  Rep.  375,  a  leading  case,  it  Is  said: 

"The  weight  of  reaaon  and  anthority  is  to  the 
effect  that  where  a  party  is  under  a  doty  u 
the  nnbUc.  or  a  third  persoo,  to  see  that  work  he 
is  about  to  do.  or  have  done,  is  earefnlly  per- 
fonacd  ■»  as  to  avoid  injoiy  to  others,  he  esB- 
not  by  letting  it  to  a  coDtractor,  avoid  his  lia- 
biUty.  la  case  it  is  ncgligaitly  doae  to  the  i>- 
jory  ot  another  (dtiag  aumuiMs  antiioritiai. 

Digitized  by 


Ma) 


JOHKSON  ▼.  J.  I.  CASE  THKESHINa  MAOH.  CX). 


1091 


The  duty  need  not  be  imposed  by  statate,  tbongh 
Buch  is  frequently  the  case.  If  it  be  a  dut;^  im- 
posed by  law,  the  principle  is  the  same  as  if  re- 
quired by  statute.  Cockbum,  O.  J.,  in  Bower 
T.  Peate,  supra,  1  Q.  B.  Div.  321.  It  arises  at 
law  in  all  cases  where  more  or  less  danger  to 
others  is  necessarily  incident  to  the  performance 
of  the  work  let  to  contract  It  is  the  danger 
to  others  incident  to  the  performance  of  the 
work  let  to  contract,  that  raises  the  duty,  and 
which  the  employer  cannot  shift  from  himself  to 
another,  so  as  to  avoid  liability,  should  injury 
result  to  another  from  negligence  in  doing  the 
work." 

This  is  followed  and  applied  in  Ttaomas  r. 
Lumber  Co.,  supra,  a  well-considered  case, 
In  passing  upon  the  Question  of  the  liability 
of  a  railroad  company  at  c(»nnion  law,  for 
damages  caused  by  fire  sent  out  by  sparks 
emitted  from  a  defectively  equipped  engine 
whidi  was  being  operated  at  the  time  by  an 
"independent  contractor." 

As  may  well  be  expected,  the  decisions  are 
by  no  means  uniform  in  applying  this  doc- 
trine. Whether  work  of  a  given  character  is 
to  be  regarded  as  "necessarily,"  "inherently," 
or  "intrinsically"  dangerous,  or  its  perform- 
ance "attended  with  danger  to  others,"  with- 
in the  meaning  of  such  terms  when  used  in 
this  connection  is  often  a  matter  as  to  wliich 
different  opinions  may  be  entertained.  It 
lias  been  repeatedly  held  that  blasting  in  a 
public  street  or  tiighway  is  work  attended 
with  such  danger  to  others  as  to  preclude 
one  from  shifting  to  an  "independent  ccst- 
tractor"  the  duty  to  guard  against  injuries 
to  third  persons.  See  Carson  t.  Blodgett 
Const.  Co.,  supra,  and  authorities  cited.  It 
has  been  frequently  held  that  the  same  meas- 
ure of  duty  is  imposed  upon  one  who  con- 
tracts for  the  setting  out  of  fires  on  his 
own  land,  where  the  circumstances  are  such 
that  the  property  of  others  is  thereby  en- 
dangered, though  ttie  cases  are  conflicting  on 
the  questi<Mi  of  an  employer's  liability  for 
the  acts  of  an  independent  contractor  in  the 
use  of  fire  in  performing  his  contract  St. 
Louis,  etc.,  By.  Co.  t.  Madden,  supra;  Moll 
on  Independent  Contractors,  J  T4 ;  1  Thomp- 
son on  Negligence,  656.  As  to  this  Judge 
Thompson  says: 

"Upon  the  plainest  considerations,  this  prin- 
ciple ought  to  be  applied  to  the  case  where  an 
independent  contractor,  acting  within  the  terms 
of  his  contract,  sets  out  a  fire  on  the  premises 
of  the  proprietor,  where  he  is  doing  work  under 
the  contract,  and  the  fire  spreads  to  the  land  of 
an  adjoining  proprietor,  doing  damage  there; 
for  certainly  it  must  be  conceded  tliat  a  fire,  un- 
less guarded,  is  likely  to  lead  to  mischief.  1 
Thompson  on  Negligence,  666. 

In  Loth  T.  Columbia  Theater  Co.,  supra, 
the  defendant  contracted  for  the  alteration 
of  a  sign  suspended  above  the  street,  neces- 
sitating the  raising  and  lowering  thereof, 
and  the  plaintiff,  a  pedestrian  upon  the 
street,  was  injured  by  the  falling  of  the  sign 
during  the  progress  of  the  work.  As  to  the 
liability  of  the  d^endant  the  court  said: 

"But  the  injury  in  the  case  at  bar  resulted 
directly  from  the  acts  called  for  and  made  nec- 
essary by  the  contract;    that  is,  the  changing 


and  replacing  of  the  sign,  and  not  from  acts 
which  were  merely  collateral  to  the  contract, 
and  if  by  the  negligence  and  carelessness 
of  the  men  handling  the  sign  It  fell  upon  and  in- 
jured plaintiff,  the  company  is  liable  at  if  it 
had  directly  performed  suck  aett.  16  Am.  & 
Sng.  Bncy.  (2d.  Ed.)  196." 

The  facts  of  the  case  before  us,  we  think, 
bring  It  within  the  scope  of  this  doctrine. 
The  undertaking  to  propel  along  a  public 
highway  this  engine,  which  would  inevita- 
bly throw  out  quantities  of  sparks  and  burn- 
ing coals  or  embers  to  be  caught  by  the  wind 
and  carried  upon  property  near  the  highway, 
was  a  work  attended  with  much  danger  to 
such  property,  particularly  during  a  dry 
period  of  the  autumn  season.  And  there  ap- 
pears to  be  no  dispute  or  conflict  in  the  evi- 
dence relative  to  the  danger  attendant  upon 
the  work.  One  ought  not  to  be  allowed  to 
turn  over  to  a  so-called  independent  con- 
tractor such  an  instrumentality  to  be  driven 
along  the  public  highway,  scattering  fire 
broadcast  upon  the  property  of  others,  with 
no  steps  or  measures  whatsoever  taken  to 
lessen  the  danger,  and  evade  responsibility 
for  the  injurious  consequences  naturally  re- 
sulting therefrom.  A  duty  rested  upon  the 
defendant,  we  think,  to  at  least  see  tliat 
such  precautions  were  taken  as,  in  reason, 
would  be  expected  to  prevent  the  happening 
of  such  a  casualty  as  occasioned  plaintiff's 
loss,  which  duty  defendant  could  not  shift 
or  evade.  If  there  be  room  for  a  difference 
of  opinion  as  to  a  proprietor's  liability  for 
acts  of  an  independent  contractor  who,  in 
the  performance  of  his  contract,  sets  out 
fires  on  the  premises  of  the  proprietor,  when 
the  property  of  others  is'  thereby  endangered, 
we  think  that  such  is  not  the  case  where, 
as  here,  the  owner  must  know  that  the  per- 
formance of  the  work  contracted  to  be  done 
will  in  aU  human  probability,  if  not  inevita- 
bly, cause  fire  to  be  directly  cast  upon  the 
premises  of  another.  Live  sparks  would  in- 
evitably be  hurled  out  from  this  engine  In 
propeUtng  it  along  a  highway,  and  in  the 
ordinary  course  of  things  great  numbers 
thereof  would  fly  beyond  the  limits  of  the 
highway  and  upon  the  property  of  others. 
Upon  the  occasion  in  question  the  danger 
was  enhanced  by  reason  of  the  fact  tliat  it 
was  during  a  dry  period  and  a  strong  wind 
was  blowing.  It  is  said  that  Wllliama  was 
not  confined  to  a  precise  time  for  moving 
the  "outfit,"  but  that  this  was  left  somewhat 
to  his  discretion.  But,  for  one  thing,  it  ap- 
pears that  dry  and  solid  roads  were  neces- 
sary for  the  work,  and  clearly  it  was  not 
contemplated  that  it  would  be  done,  if  pos- 
sible, when  conditions  were  least  favorable 
for  setting  out  fire.  And  under  the  circum- 
stances we  consider  defendant  liable  for  the 
act  of  Williams  in  driving  the  engine  when 
a  strong  wind  was  blowing,  and  the  country 
thereabout  very  dry,  as  well  as  for  his  fail- 
ure to  take  other  precautions  is  the  prem- 
ises. 
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We  are  of  the  opinion,  therefore,  that  the 
evidence  was  ample  to  warrant  the  rerdlct 
and  Judgment  against  defendant  corporation 
irrespectlTe  of  whether  Williams  Is  to  be  re- 
garded as  Its  servant  or  an  Independent  con- 
tractor. The  principle  Involved  is  that  in 
such  cases  a  primary  duty  rests  upon  the 
proprietor,  which  is  personal  to  him,  to  see 
that  suitable  precautionary  measures  are 
taken  to  prevent  Injury  and  loss  to  others, 
which  he  cannot  in  any  manner  evade.  If 
he  contract  with  an  independent  contractor 
to  perform  the  work,  without  more,  he  is  lia- 
ble for  the  failure  of  such  contractor  to  take 
appropriate  precautions  in  the  premises,  for 
It  is  his  personal  duty  to  see  that  such  pre- 
cautions are  taken.  In  the  Instant  case, 
though  it  be  conceded  that  Williams  was  not 
defendant's  servant,  but  was  acting  in  the 
capacity  of  an  independent  contractor,  nev- 
.ertheless  defendant  is  liable  for  his  neglect 
to  take  steps  to  guard  against  injuries  of  the 
character  here  in  question.  It  must  be  con- 
ceded that  defendant  made  no  attempt  to 
discharge  the  said  primary  duty  resting  up- 
on it ;  and  the  Jury,  upon  abundant  evidence, 
have  found  that  Williams,  on  his  part,  neg- 
lected and  failed  to  discharge  such  duty. 
For  this  neglect  and  failure  the  defendant 
must  be  held  liable. 

Complaint  lodged  against  an  instruction 
for  plaintlfT  on  the  question  of  tbe  burden  of 
proof  on  the  issue  as  to  whether  Williams 
was  an  Independent  contractor  or  defend- 
ant's servant  becomes  inconsequential  be- 
cause of  our  views  expressed  above,  and  the 
matter  need  not  be  discussed. 

We  thinn  that  the  Judgment  ought  to  be 
affirmed ;  and  it  is  so  ordered. 

REYNOLDS,  P.  X,  and  NORTONI,  J.,con- 
cni. 


DUBRAT  et  aL  v.  CHICAGO  &  A.  RT.  CO. 

(No.  14096.) 

(St.  Louis  Court  of  Appeals.    MiMonri.    Feb. 

8,  1016.    Rehearing  Denied  Feb.  24,  1916.) 

1.  Railboads  *=9443— Kirxrwo  Aniuals  on 

TSACK— NEGCIGBNCE— EVIDEWCB. 

In  an  action  against  a  railroad  company  for 
the  killing  of  animals  struck  by  a  train,  evi- 
dence held  to  show  prima  facie  the  negligence  of 
the  company  in  the  performance  of  the  statu- 
tory duty  to  maintain  fences  and  cattle  guards. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1608-1620;  Dec.  Dig.  <S=»443.] 

2.  Railroads  «=s>411— Killino  or  Aniicals— 
Remedies. 

The  remedies  prescribed  by  RftV.  St.  1909, 
it  8145,  3146,  5428,  against  railroad  companies 
killing  animate  on  the  track,  are,  so  far  as  they 
relate  to  compensatory  damages,  not  exclusive, 
but  cumulative  only. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  i§  1409-1450;   Dec.  Dig.  «=»411.] 

8.  Railboads  e=»411  —  Fencino  Tracks  — 
Oabe  Required. 

A  railroad  company,  inclosing  its  right  of 
way  within  the  limits  of  an  incorporated  mu- 


nicipality, though  not  required  to  do  so  by  stat- 
ute, must  exercise  due  care  with  mpect  to 
maintaining  the  indosure ;  and  where  defects  in 
the  inclosnre  were  either  known  to  the  company, 
or  had  existed  for  such  time  as  to  impute  to  it 
knowledge  thereof,  a  finding  of  negligence  was 
authorized. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1409-1450;    Dec.  Dig.  «=9411.] 

4.  Railroads  «=»443— Knxmo  Anikals  on 
Track— Negligence— Evidence. 

In  an  action  against  a'railroad  company  for 
killing  animals  struck  by  a  train,  evidence  held 
not  to  justify  a  finding  of  neghgence  of  the  en- 
gineer in  failing  to  take  steps  to  avoid  the  ac- 
cident after  knowledge  of  tbe  presence  of  tbe 
animals  on  the  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  160S-1620 ;  Dec.  Dig.  (8=>443.] 

5.  Evidence  €=9207  —  Admissions  —  Staxe- 

UENT  BT  ATTOBNBT. 

It  is  not  error  to  exclude,  when  offered  by 
defendant,  the  opening  statement  of  plaintiff's 
counsel  on  a  former  tnal  of  the  case ;  the  state- 
ment purporting  to  show  what  plaintiS's  counsel 
then  expected  to  prove. 

[Ed.  NotCi — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  {g  707-712 ;  Dec.  Dig.  «=»207.] 

Appeal  from  Clrcnlt  Court,  Audrain  Coun- 
ty; James  D.  Barnett,  Judge. 
"Not  to  be  officially  published." 
Action  by  S.  P.  Dubray  and  another  against 
the  Chicago  &  Altopi  Railway  Ccmpany. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.     Reversed  and  remanded. 

Scarrltt,  Scarrltt,  Jones  &  Killer,  of  Kansas 
City,  and  A.  0.  Whitson,  of  Mexico,  Mo.,  for 
appellant.  E.  S.  Gantt,  of  Mexico,  Mo.,  and 
Kennen  &  Kennen,  of  La'ddonla,  for  respond- 
ents. 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  for  the  killing  of  certain  mules,  and 
Injury  to  other  mules,  belonging  to  plaintifts, 
alleged  to  have  been  caused  by  defendant's 
negligence.  There  was  a  verdict  and  Judg- 
ment' for  plaintiffs  below,  and  the  defendant 
prosecutes  the  appeal 

On  or  about  January  2S,  1912,  plaintiffs, 
having  23  mules  on  a  farm  a  few  miles  from 
the  town  of  Laddonla,  Mo.,  undertook  to 
drive  them  to  Laddonla  and  deliver  them 
there  to  certain  persons  who  had  agreed  to 
purchase  them.  The  mules  were  not  led  or 
controlled  by  halters  or  fastenings  of  any 
sort,  but  In  a  herd  were  driven  along  and 
guarded  by  men  on  horseback.  In  this  man- 
ner they  were  conducted  along  a  public  road, 
known  as  the  Martlnsburg  and  Laddonla 
road,  which  enters  Laddonla  from  the  north 
and  becomes  a  street  (Pine  street)  of  the 
town.  Laddonla  Is  an  Incorporated  munici- 
pality, and  defendant's  railroad,  it  la  said, 
extends  about  "northeast  and  southwest" 
through  It,  though  it  ie  generally  referred  to 
in  the  testimony  as  running  east  and  west 
Pine  street  extends  north  and  south.  Inter- 
secting the  railroad  about  200  feet  west  of 
defendant's  station,  which  is  on  the  north 
side  of  the  railroad  tracks.     Main  street  is 


«=>For  other  cases  see  same  topic  and  KET-NUMBBB  In  aU  Key-Numbered  Dlxests  and  Indezea 
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Immediately  south  of  tbe  tracks  and  parallel 
therewith.  The  greater  portion  of  the  town 
lies  east  of  Pine  street,  but  the  corporate 
limits  extend  perhaps  a  quarter  of  a  mile 
west  thereof,  Including  much  property  which 
la  vacant  though  platted.  Within  the  cor- 
jporate  limits,  and  a  short  distance  west  of 
Pine  street,  the  defendant  had  constructed 
a  cattle  guard,  and  from  this  point  on  to  the 
west  defendant's  right  of  way  was  inclosed 
by  fences;  that  Is  to  say  the  "side"  fences 
began  at  this  point,  and  a  "wing"  fence  ex- 
tended from  this  cattle  guard  to  each  of 
these  side  fences.  Plaintiffs'  evidence  la  that, 
at  the  time  with  which  we  are  here  concern- 
ed, there  were  gaps  in  defendant's  fences—- 
the  side  and  wing  fences  mentioned — and  an 
opening  between  the  catUe  guard  and  one 
wing  fence,  and  that  the  cattle  guard  itself 
was  somewhat  out  of  repair,  and  that  these 
conditions  had  existed  for  a  considerable  pe- 
riod of  time. 

Plaintiffs'  mules  were  driven  south  on  tbe 
Martinsburg  and  lAddonia  road,  or  Pine 
street  within  the  corporate  limits,  untU  with- 
in about  two  blocks  of  the  railroad  tracks, 
when  they  were  halted,  and  one  of  the  plain- 
tiffs, S.  P.  Dubray,  rode  forward  to  look  out 
for  trains.  A  freight  train  of  the  defendant 
company  had  stopped  and  was  standing  at 
the  east  end  ot  the  "passing  track,"  perhaps 
half  a  mile  east  of  the  station,  headed  west. 
After  perceiving  that  no  other  train  was  In 
sight,  Ihibray  returned  to  the  mules  and  they 
were  driven  south  on  Pine  street,  and  across 
the  railroad  at  the  Pine  street  crossing,  and 
were  turned  east  into  Main  street  They 
were  to  be  delivered  at  certain  stock  pens 
situated  farther  east  on  Main  street,  and 
were  being  driven  toward  this  place,  when 
some  of  them  took  fright  at  the  freight  train 
mentlMied  above,  which  in  the  meantime  had 
proceeded  on  its  way  and  was  approaching 
and  about  to  pass  the  station.  As  the  engine 
of  this  train  drew  near,  the  mules  "turned 
back" — ^L  e.,  turned  about  and  went  west  on 
Main  street  Those  in  charge  of  them  were 
unable  to  restrain  them,  and  as  a  result  they 
became  separated  or  "scattered,"  and  went 
oft  in  various  directions.  Some  of  them 
crossed  tbe  railroad  at  the  Pine  street  cross- 
ing—1.  e.,  about  200  feet  west  of  the  station 
— and  these,  or  sMue  of  them,  tc^ether  with 
others,  it  seems,  that  did  not  cross  the  rail- 
road tracks,  went  west  along  defendant's 
right  of  way,  and  entered  the  Inclosed  right 
of  way,  above  mentioned,  which  began  at  the 
cattle  guard  referred  to.  It  appears  that  the 
engine  drawing  the  freight  train  was  then 
passing  or  about  to  pass  the  station.  It  was 
then  approximately  6:30  p.  m.  on  January 
25th,  and  was  "cloudy,"  and  It  is  admitted 
that  it  was  dark. 

This  freight  train  did  not  stop  at  tbe  sta- 
tion. It  had  been  stopped  at  tbe  east  end 
of  tbe  passing  track,  it  Is  said,  for  the  reason 
that  it  was  expected  to  "take  siding"  in  order 


to  allow  an  east-bound  passenger  train  to 
pass.  It  appears,  however,  that  the  station 
agent  received  an  order  directing  that  the 
freight  train  proceed  on  to  a  station  farther 
west  and  there  meet  the  passenger  train,  and 
that  the  agent,  by  means  of  a  lantern,  sig- 
naled the  train  crew  to  proceed,  and  "passed 
up"  the  order  to  th^  conductor,  who  was  on 
the  engine,  as  the  train  passed  the  station 
platform.  Defendant's  witnesses  said  that 
the  speed  of  the  train,  when  the  engine  pass- 
ed the  station,  was  about  6  to  8  miles  per 
hour,  though  there  was  testimony'  for  plain- 
tiffs that  its  speed  was  3  or  4  miles  per  hour. 
It  was  increasing  in  speed  all  the  time,  and 
the  engineer  testified  that  he  had  on  a  "full 
bead  of  steam"  as  it  passed  the  station.  The 
train  overtook  plaintiffs'  mules  that  entered 
the  inclosed  right  of  way,  and  struck  some 
of  them.  Two  were  killed  outright,  two  oth- 
ers were  so  badly  injured  that  they  had  to 
be  killed,  and  still  others  were  in  some  man- 
ner and  to  some  extent  Injured.  It  did  not 
appear  that  any  one  saw  the  train  strike  any 
of  the  mules.  The  engineer  testified  that  he 
did  not  see  any  mules;  that  about  half  a 
mile  west  of  Laddonla  he  found  that  his  en- 
gine was  slipping,  whereupon  he  stopped  to 
Investigate,  and  found  a  mule's  head  be- 
neath the  "pilot,"  and  that  it  was  in  this 
way  that  he  learned  that  a  mule  had  been 
struck  and  killed.  The  bodies  of  the  two 
dead  mules,  or  portions  thereof,  and  the 
badly  injured  mules,  were  found  the  .follow- 
ing morning  along  defendant's  right  of  way 
at  distances  ranging  from  about  a  quarter  of 
a  mile  to  perhaps  a  mile  from  the  station. 

The  petition  charges  negligence  on  the 
part  of  defendant  In  falling  to  maintain  its 
fences  and  cattle  guard  aforesaid,  Intended 
to  Inclose  tbe  portion  of  its  right  of  way  in 
question.  In  reasonably  good  condition,  so 
that  the  same  would  be  reasonably  sufficient 
to  prevent  animals  of  this  character  from 
entering  upon  said  inclosed  right  of  way, 
and  that  defendant's  agents  and  servants  In 
charge  of  Its  freight  train  aforesaid  knew 
"that  said  mules  were  upon  said  right  of  way 
and  track  ahead  of  said  engine,  and  that 
they  were  in  a  position  of  peril,  and  like- 
ly to  be  struck,  frightened,  run,  and  Injured 
by  said  engine  and  train  of  cars,"  or  by  the 
exercise  of  ordinary  care  on  their  part  could 
have  discovered  tbe  same,  "in  time  to  have 
stopped  said  engine  and  train  of  cars  be- 
fore frightening,  overtaking,  and  striking 
any  of  said  mules,  or  in  time  to  have  given 
warning  of  the  approach  of  said  engine  by 
sounding  the  whistle  and  ringing  the  bell 
on  said  engine,"  but  that  defendant's  said 
agents  and  servants  did  "negligently  frighten 
and  run  said  mules,  and  run  said  engine  and 
train  of  cars  upon  said  mules,"  without 
warning  of  any  sort. 

Upon  the  theory  that  plaintiffs  had  im- 
properly Joined  two  causes  of  action  in  one 
count,  defendant  filed  a  motion  praying  that 
plaintiffs  be  required  to  elect  upon  which  of 
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said  causes  of  action  they  would  proceed  to 
trial.  This  motion  was  overmled.  Tbls  ac- 
tion of  the  court,  however,  Is  not  before  us 
for  review.  The  answer,  so  far  as  It  need 
be  noticed,  is  a  general  denial,  coupled  with 
a  plea  of  contributory  negligence  on  the 
part  of  plalntUfs  In  falling  to  have  the  mules 
haltered  or  tied  together,  and  In  falling  to 
have  sufficient  men  to  <!tire  for  them,  while 
driving  them  through  the  public  streets. 

[1]  A  careful  examination  of  all  of  the 
evidence  contained  in  the  record  before  us 
lias  convinced  us  that  plaintiffs  made  out  a 
prima  fade  case.  The  action  is  not  one  for 
double  damages  under  section  3145,  Revised 
Statutes  1909 ;  nor  can  we  say  that  it  neces- 
sarily invokes  any  of  the  statutory  remedies. 
See  sections  3145,  3146  and  5428,  Rev.  Stat 
1909.  It  Is  suggested  in  respondent's  brief 
that  actual  negligence  on  defendant's  part 
need  not  be  shown,  as  though  the  remedy  af- 
forded by  section  5428,  supra,  were  Invoked. 
However,  respondent  asserts  that  in  any 
event  liability,  prima  fade,  was  shown  as* 
for  negligence  of  defendant  in  the  perform- 
ance of  the  statutory  duty  to  erect  and  main- 
tain fences  and  cattle  guards.  This  a];H)ears 
to  be  the  theory  upon  which  the  petition 
proceeds,  in  so  far  as  it  counts  upon  the  fail- 
ure of  defendant  to  use  ordinary  care  to 
maintain  its  side  and  wing  fences  and  its 
cattle  guards  in  reasonably  good  condition 
and  sufficient  for  the  purposes  for  which  they 
were  intended.  And  we  regard  the  evidence 
as  suffldent  to  support  an  action  based  on 
this  ground. 

[2]  It  is  well  settled  that  the  statutory 
remedies,  so  far  as  they  relate  to  compensa- 
tory damages,  are  not  exdusive,  but  cumula- 
tive. HUl  T.  Railroad,  49  Mo.  App.  620; 
Id.,  121  Mo.  477,  26  S.  W.  576;  Oyler  v. 
RaUroad,  113  Mo.  App.  375,  88  S.  W. 
162;  McCaskey  v.  Railroad,  174  Mo.  App. 
724,  161  S.  W.  277. 

[3]  It  may  be  conceded,  we  think,  that  de- 
fendant was  not  required  by  statute  to  fence 
so  much  of  its  right  of  way  as  lay  within  the 
corporate  limits  of  Laddonia,  without  af- 
fecting plaintiffs'  right  to  recover.  As  to  the 
exemptions  from  the  statutory  requirements 
in  general,  see  Acord  v.  Railroad,  113  Mo. 
App.  84,  87  S.  W.  637,  where  the  question 
is  elaborately  discussed  by  Nortoni,  J.  But 
defendant  did  inclose  by  fences  its  right  of 
way  in  the  western  part  of  the  town,  be- 
ginning at  the  point  where  the  cattle  guard 
was  maintained.  Granting  that  it  was  not 
required  by  statute  to  do  so,  but  might  have 
performed  its  statutory  duty  by  beginning 
such  inclosure  at  the  western  line  of  the 
corporate  limits,  it  does  not  follow  that 
defendant  is  relieved  from  all  duty  to  ex- 
ercise care  with  respect  to  maintaining  its 
fences  and  cattle  guard.  There  was  a  short 
street  or  lane  immediately  north  of  defend- 
ant's right  of  way,  and  parallel  with  it, 
which  extended  west  ttom  Pine  street.    And 


the  evidence  tends  to  show  that  this  lane  and 
the  right  of  way,  west  of  Pine  street,  were 
so  f&r  hemmed  In  as  to  form  a  sort  of  cul 
de  sac  into  which  plaintiffs'  mules  fled,  and 
that  in  going  west  they  could  readily  enter 
the  Inclosed  portion  of  the  right  of  way  be- 
cause of  defendant's  neglect  to  properly 
maintain  its  fences  and  cattle  guards. 

The  facts  in  evidence  justified  a  finding 
that  plaintiffs'  mules  thus  came  within  this 
Indoenre.  And  having  entered  tbe  same, 
with  defendant's  train  following  them,  tbey 
were  in  a  trap  as  it  were,  with  a  fence  on 
either  side  of  the  track,  and  cattle  guards  at 
crossings.  If  In  the  performance  of  the 
statutory  duty  imposed  upon  it,  defendant 
saw  fit  to  extend  the  tadosed  portion  of  its 
right  of  way  witliin  the  corporate  limits,  it 
became  its  duty,  under  the  circumstances,  to 
exerdse  due  care  with  respect  to  maintaining 
such  Inclosure.  Plaintiffs'  evidence  tended 
to  show  that  the  conditions  complained  of 
and  rdied  upon  in  this  connection  were  ^til- 
er known  to  defendant  or  had  existed  for 
such  l«igth  of  time  as  to  impute  to  defendant 
knowledge  thereof,  and  was  sufficient,  we 
think,  to  warrant  a  finding  that  defendant's 
negUg«ice  in  this  respect  proximately  re- 
sulted in  loss  and  damage  to  plaintlfls. 

It  Is  not  urged  that  plaintiffs  were  guilty 
of  contrlbotory  negligence  as  a  matter  ot 
law  In  fSailing  to  have  the  mnles  haltered  or 
tied  together,  and  the  question  need  not  be 
discussed.  And  for  the  reasons  Indicated 
above  we  are  of  the  opinion  that  the  trial 
court  committed  no  error  in  overruling  the 
demurrer  to  the  evidence. 

[4]  But  the  case  was  submitted  to  the  Jury 
upon  tbe  theory,  also,  that  defendant's  oi- 
gineer  knew  that  the  mules  were  upon  the 
track  and  right  of  way,  and  In  a  positi<Mi  of 
peril.  In  time  to  avoid  injuring  them  by  the 
exercise  of  ordinary  care  to  that  end.  In 
submitting  this  as  a  predicate  of  liability, 
the  court,  at  the  request  ot  plaintiffs,  gave 
the  following  instruction: 

"The  court  instructs  the  jury  that  although 
you  may  believe  from  the  evidence  that  the  de- 
fendant used  ordinary  cate  to  maintain  the  side 
fences,  wing  fences,  and  cattle  guard,  mentioned 
in  the  testimony  at  the  time  and  before  plain- 
tifEs'  mules,  if  any,  passed  over  and  through 
said  fences  and  cattle  guard,  and  although  you 
may  believe  from  the  evidence  that  the  side 
fences,  wing  fences,  and  cattle  guard  mentioned 
in  the  testimony  were  in  good  order  and  condi- 
tion as  the  said  mules.  If  any,  passed  over  and 
throngh  said  fences  and  cattle  gnard,  yet,  if  you 
further  beUeve  from  the  evidence  that  the  en- 
gineer in  charge  of  the  engine  and  train  of  cars 
mentioned  in  the  testimony  knew  that  said  mules, 
or  any  of  them,  were  upon  the  railroad  track 
and  right  of  way  of  the  defendant  in  front  of 
and  ahead  of  said  engine  and  train  of  cars,  and 
that  said  males  were  in  a  position  of  peril  and 
likely  to  be  struck,  frightened,  run,  and  injured 
by  said  engine  and  train  of  cars  in  time  to 
have  stopped  said  engine  before  frightening, 
running,  and  striking  sud  mules,  or  any  of  them, 
and  therefore  could  have  averted  injury  to  said 
mules,  or  some  of  them,  by  stopping  said  engine 
and  train  of  cars  within  time  and  aipaoe  in  which 
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it  was  reasonably  possible  to  stop  the  train  vith 
safety  to  the  train  and  those  on  the  train,  and 
neglected  to  do  so,  then  plaintiffs  are  entitled  to 
recover  for  the  injury  to  their  males  whidt 
could  have  been  prevented  by  stopping  the 
train." 

It  was  error,  we  think,  to  give  this  Instruc- 
tion, for  the  reason  that  the  evidence  did  not 
support  It.  We  are  unable  to  find  any  sub- 
stautlal  evidence  in  the  record  to  sustain  a 
recovery  on  the  theory  thus  pursued.  It 
will  be  observed  that  the  Instruction  pro- 
ceeds solely  upon  the  theory  that  the  engi- 
neer in  charge  of  the  engine  and  train  knew 
that  the  mules,  or  some  of  them,  were  on  de- 
fendant's right  of  way  and  track  In  front  of 
the  engine,  and  "in  a  position  of  peril  and 
likely  to  be  struck,  frightened,  run,  and  in- 
jured" by  the  engine  and  train,  In  time  to 
avoid  injuring  them.  Touching  this  matter 
the  only  positive  testimony  In  the  record  Is 
that  of  the  engineer  himself,  who  testified 
that  he  did  not  see  any  of  the  mules,  and 
knew  nothing  of  the  matter  until  he  felt  his 
engine  slipping  when  about  a  mile  west  of 
Laddonla.  A  witness  for  plaintiff,  who  was 
upon  the  station  platform,  testified  that  he 
"hollered"  to  the  engineer  as  the  engine  i>as»- 
ed  the  platform,  shouting  to  him  that  the 
track  ahead  was  "full  of  mules."  But  he 
says  that  the  engineer  gave  no  indication 
that  he  heard,  and  the  engineer  says  that  he 
did  not  hear  any  one  call  to  him.  This  wit- 
ness says  that  while  upon  the  station  plat- 
form he  saw  some  of  the  mules  pass  over  the 
railroad  tracks  at  the  Pine  street  crossing, 
wliich  was  about  200  feet  distant,  though  he 
did  not  see  them  enter  the  inclosed  right  of 
way. 

Respondent  urges  that  the  fact  that  this 
witness  was  able  to  see  these  mules  pass  over 
the  Pine  street  crossing  shows  that  the  engi- 
neer must  have  seen  them  likewise.  It  would 
not  follow  that  the  engineer  actually  ^w 


these  mules  pass  over  the  crossing;  nor  are 
we  prepared  to  say  that  he  could  be  convict- 
ed of  negligence  in  not  seeing  them.  It  was 
dark;  and  the  engine  was  equipped  with  an 
oil  headlight,  which,  it  is  said,  cast  light  only 
about  25  feet  ahead  of  the  engine.  But  the 
mules  that  went  over  the  Pine  street  cross- 
ing, going  north,  when  the  engine  was  ap- 
proximately at  the  station,  were  not  in  a 
IH>sltlon  of  peril  when  they  crossed  the 
tracks,  and  did  not  become  in  a  perilous  situ- 
ation until  after  they  had  fled  west  an'd  en- 
tered the  inclosed  right  of  way.  And  it  is 
clear  that  there  is  no  evidence  tending,  di- 
rectly or  Inferentially,  to  show  that  the  en- 
gineer knew  that  any  of  plaintiffs'  mules 
were  in  this  Inclosed  right  of  way,  and  "In  a 
position  of  peril  and  likely  to  be  struck, 
frightened,  run,  and  Inj-ured  by  said  engine 
and  train  of  cars,"  In  time  to  take  steps  to 
avoid  injuring  them.  Manifestly  it  was  re- 
versible error  to  give  this  instruction  which, 
without  evidence  to  support  it,  authorized  a 
recovery  for  the  said  alleged  negligence  of 
the  engineer  alone,  though  the  defendant 
were  not  found  to  have  been  otherwise  negli- 
gent 

15]  Questions  raised  as  to  other  instruc- 
tions given  for  plaintiff  may  be  readily  elimi- 
nated on  another  trial,  and  need  not  be  dlst- 
cussed.  Nor  do  we  regard  It  necessary  to  re- 
fer to  other  assignments  of  error  further 
than  to  say  that  we  think  that  the  court  did 
not  err  in  excluding,  when  offered  by  defend- 
ant, the  opening  statement  of  plaintiffs'  coun- 
sel on  a  former  trial  of  the  cause,  which  pur- 
ported to  show  what  plaintiffs'  counsel  then 
expected  to  prove. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

REITNOIiDS,  P.  J.,  and  NORTONI,  J,  con- 
our. 
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CBirWIS  V.  GTJI/F  GROCEET  CO.  et  al. 

(No.  2437.) 
(Supreme  Court  of  Texas.    Feb.  23,  1916.) 

1.  COBPOBATIONS  ^:»410— OlTIOBBS— ATITHOB- 
ITY. 

Where  one  of  the  principal  purposes  of  the 
president  and  general  manager  of  a  wholesale 
grocery  company  in  purchasing  a  retail  stock 
«f  groceries  at  wholesale  prices  was  the  collec- 
tion of  a  debt  due  from  the  seller,  the  purchase 
was  within  his  authority,  though  he  may  also 
have  intended  to  use  the  stock  in  opening  a 
retail  business  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  St  162^1632 ;  Dec.  Dig.  <S=>410.] 

2.  Estoppel  «=allO— Eqoixabi*  EstoppM/— 
Plxadinq. 

In  an  action  by  the  seller  of  a  stock  ot 
groceries  for  damages  for  breach  of  the  contract, 
estonpel  of  plaintiff  to  claim  damages  by  his 
conduct  in  mortgaging  the  stock  and  accepting 

Sroceeds  of  sale  thereof  by  a  receiver  as  exempt 
I  not  available  as  a  defense,  when  it  has  not 
been  pleaded. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  800;   Dec.  Dig.  <8=»110.] 

Error  to  Court  of  GItU  Appeals  of  First 
Supreme  Judicial  District 

Action  by  L.  A.  Crews  against  the  Gulf 
<}rocery  Company  and  others.  From  a  Judg- 
jnent  of  the  Court  of  Civil  Appeals,  reported 
In  146  S.  W.  654,  reversing  a  judgment  for 
plaintiff,  he  brings  error.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  judg- 
ment of  the  district  court  affirmed. 

Dougherty  &  Gordon  and  John  M.  Conley, 
all  of  Beaumont,  and  Ramsey,  Black  & 
Ramsey,  of  Austin,  for  plaintiff  in  error. 
Joe  Williams,  of  Port  Arthur,  and  Greer  ie 
Nail  and  T.  H.  Bowers,  all  ot  Beaumont  for 
defendants  in  error. 


TANTIS.  J.  The  plaintiff  In  error,  U  A. 
Crews,  was  engaged  in  the  retail  grocery 
business  In  the  town  of  Port  Arthur,  Tex., 
at  the  time  the  alleged  cause  of  action  sued 
upon  arose.  The  Gulf  Grocery  Company,  de- 
fendant in  error,  was  a  corporation,  and 
was  engaged  in  the  wholsale  grocery  business 
in  said  town.  Crews,  as  plaintiff  in  the  dis- 
trict court,  filed  suit  against  the  Gulf  Gro- 
cery 0>mpany  for  damages  for  the  alleged 
breach  of  a  contract  of  purchase  by  the  Gulf 
Grocery  Company  of  Crews*  stock  of  gro- 
ceries and  store  fixtures.  The  trial  was  by 
jury,  and  the  case  was  submitted  to  the  jury 
on  a  general  charge.  The  judgment  was  In 
favor  of  the  plaintiff.  Crews.  The  Gulf  Gro- 
cery Company  appealed  to  the  honorable 
Court  of  Civil  Appeals  for  the  First  District 
In  that  court  the  judgment  was  reversed 
and  rendered  in  fttvor  of  the  Gulf  Grocery 
Company;  said  court  holding  that  the  spe- 
teqnested  by  the  GuU  Grocery 
waa  a  peremptory  charge 
I  been  given,  the  rea- 
;  the  undisputed 


evidence  showed  that  W.  N.  Holmes,  the  pres- 
ident and  general  manager  of  the  Gulf  Gro- 
cery Company,  was  without  authority  to 
make  the  contract  of  purdiase,  with  the  pur- 
pose In  view  for  It  to  engage  In  the  retail 
grocery  business.  A  writ  of  error  was  grant- 
ed by  this  court  on  the  petition  of  Crews. 

For  a  statement  of  the  Issues  we  extract 
from  the  opinion  of  the  honorable  Court  of 
Appeals  the  following: 

"Plaintiff  in  his  amended  and  supplemental 
petitions,  upon  which  the  case  was  tried,  alleged 
In  substance  that  the  defendant,  on  or  about 
January  29,  1910,  acting  by  and  through  W. 
N.  Holmes,  its  president  and  general  manager 
and  dul]^  authorized  agent,  entered  into  a 
verbal  contract  with  appellee  by  the  terms  of 
which  the  defendant  corporation  contracted  and 
agreed  to  purchase  from  plaintiff  a  stock  of 
groceries  in  the  town  of  Port  Arthur,  Tex., 
owned  by  the  plaintiff,  together  with  the  store 
fixtures  owned  and  used  by  plaintiff  in  the 
grocery  business  he  was  then  conducting  in 
said  town,  and  to  'reimburse  plaintiff  for  mon- 
eys expended  by  him  in  launching  the  said 
business  hf  advertising  the  same  at  Port 
Arthur,  Tex.,  contracting  and  agreeing  with  this 

Slaintitf  by  parol  to  pay  him  the  sum  of 
ollar  for  dollar  in  cash  for  said  stock  of 
groceries  and  fixtures  and  agreeing  to  take 
charge  of  said  stock  of  groceries  and  fixtures 
on  the  Ist  day  of  February,  1910,  and  to  take 
possession  thereof  and  reimburse  the  plaintiff 
in  full  for  all  expenses  incurred  by  him  in 
launching  said  business  by  way  of  advertising 
the  same  in  the  city  of  Port  Arthur,  Tex.,  and 
paying  him  therefor  in  cash  according  to  the 
inventoried  cost  price  to  plaintiff  on  the  lat 
day  of  February,  1910,  and  in  consideration 
of  the  premises  plaintiff  agreed  and  contracted 
with  the  defendant,  by  parol,  to  sell  and  de- 
liver said  groceries  and  fixtures  incident  to 
said  business,  agreeing  to  deliver  possession 
thereof  to  the  defendant  corporation  on  the 
1st  day  of  February,  1910,  and  according  to  the 
terms  of  the  parol  agreement  with  the  defendant 
as  aforesaid,  and  to  receive  on  said  date  the 
contract  ^ice  therefor  in  cash  as  above  men- 
tioned.' The  inventoiT  value  of  said  stock  of 
groceries  is  alleged  to  be  the  sum  of  $3,680.49: 
the  cost  price  of  the  fixtures,  13,763.25;  and 
the  amount  expended  by  plaintiff  in  advertising 
his  business  prior  to  the  execution  of  said  con- 
tract of  sale,  the  sum  of  |500— the  aggregate 
of  said  amount  being  the  sum  of  $7,943.74. 

"Plaintiff  further  alleged  that  in  compliance 
with  his  part  of  the  agreement  he  tendered  said 
stock  of  groceries  and  fixtures  to  defendant  on 
the  Ist  day  of  February,  1910,  but  the  defwid- 
ant  refused  to  accept  them.  Plaintiff  further 
alleged  that  on  the  1st  day  of  February,  when 
he  tendered  said  stock  of  groceries  and  fixtures 
to  the  defendant,  it  requested  plaintiff  to  hold 
the  property  and  continue  the  operation  of  the 
business  as  the  property  of  the  defendant  until 
MHrch  10.  1910.  Plaintiff  further  aUeged  that 
on  the  14th  day  of  May,  1910,  he  filed  his  first 
amended  original  petition,  alleging  insolvency 
on  the  part  of  the  defendant  Gulf  (frocery  Com- 
pany, and  praying  for  the  appointment  of  a 
receiver  for  said  company,  and,  in  lieu  of  a 
notice  to  show  cause  why  a  receiver  should 
not  be  appointed,  defendant  in  order  to  indem- 
nify plauitiS  for  any  judgment  that  he  might 
recover  against  it,  agreed  to  and  did  execute 
a  bond  payable  to  plaintiff,  contingent  ui>on 
the  recovery  of  a  judgment  against  the  defend- 
ant In  which  the  sureties  on  said  bond  agreed 
to  make  themselves  parties  defendant  to  the 
said  suit,  and  agreed  that  any  judgment  render- 
ed against  the  defendant  might  also  be  rendered 
against  them  in  said  suit;    said  sureties  being 
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the  defendants  W.  N.  Holmes  and  R.  H.  Wood- 
worth. 

"The  defendant  filed  its  amended  answer,  op 
which  it  went  to  trial  on  January  16,  1911,  and 
in  addition  to  exceptions,  answered  by  general 
denial,  and  specially  denied  that  it  made  the 
contract  to  purchase  from  plaintiff,  or  that 
it  agreed  to  take  over  plaintiff's  business ;  that 
it  was  contemplating  going  into  the  retail 
grocery  bnainees  and  the  same  was  discnssed 
at  its  stockholders'  meeting,  and  by  resolution 
of  its  stockholders  the  directors  of  the  company 
were  authorized  to  enter  into  negotiations  or 
to  make  snch  arrangements  as  to  them  might 
seem  pr<9er,  and  to  determine  whether  or  not 
the  defendant  should  or  should  not  enter  into 
the  retail  grocery  husiness  in  Port  Arthur; 
that  defendant's  directors  declined  to  go  into 
the  retail  grocery  husiness,  or  to  purchase  plain- 
tiCTs  stock  of  goods ;  that  if  defendant's  agent, 
W,  N.  Holmes,  did  make  the  agreement  with 
plaintiff,  as  alleged  by  him,  then  he  was  with- 
out authority  to  bind  defendant,  if  ever  he  had 
agreed  so  to  do,  as  such  authority  is  lodged  in 
defendant's  board  of  directors  by  its  by-laws, 
and  is  not  delegated  to  its  president,  which  fact 
was  well  known  to  plaintiff,  and  he  was  advised 
at  all  times  that  W.  N.  Holmes  did  not  have 
Bucfa  authority.  Defendant  further  alleged  that 
plaintiff  was  indebted  to  it  in  the  sum  of  $1,- 
889.86,  with  6  per  cent,  interest  thereon  from 
January  1,  1910.  for  goods,  wares,  and  mer- 
chandise sold;  that  a  receiver  had  been  ap- 
pointed for  plaintiff's  stock  of  goods,  and  under 
order  of  the  court  had  sold  same  and  paid  the 
proceeds  to  plaintiff's  creditors,  and  defendant 
nad  received  from  said  receiver  a  20  per  cent 
dividend  out  of  said  proceeds,  amounting  to 
$377.96. 

"On  January  16,  1911,  plaintiff  filed  his  sec- 
ond supplemental  petition,  and  alleged  that 
W.  K.  Holmes  was,  at  the  time  of  the  making 
of  the  contract  sued  on  by  plaintiff,  president 
and  general  manager  for  the  Gulf  Grocery  Com- 
pany, and  as  such  had  express  authority  un- 
der the  by-laws  of  the  Gulf  Grocery  Company 
in  force  at  that  time  to  make  and  enter  into  the 
contract  sued  on  by  plaintiff.  Plaintiff  also 
alleged  that  the  said  W.  X.  Holmes  had  au- 
thority to  make  said  contract,  because  the 
same  was  within  the  charter  powers  of  said 
Gulf  Grocery  Company.  Plaintiff  further  al- 
leged that,  at  the  time  said  contract  was 
entered  into  between  plaintiff  and  defendant, 
plaintiff  was  indebted  to  the  defendant  Gulf 
Grocery  Company  in  a  large  sum  of  money. 
to  wit,  about  $2,000;  IJaat  it  was  contemplated 
by  the  parties  to  said  contract,  as  one  of  the 
inducements  thereto,  and  one  of  the  moving  con- 
siderations on  the  part  of  the  defendant,  that 
the  debt  of  the  Gulf  Grocery  Company  should 
be  deducted  from  tbe  purchase  price  of  the 
properties;  and  that  the  contract  was  in  fact 
made  by  the  defendant  company,  induced  by 
the  consideration  that  by  making  said  con- 
tract it  would  in  fact  protect  and  collect  its 
debt  due  it  by  plaintiff  on  open  account  for 
goods,  wares,  and  merchandise ;  and  by  rea- 
son of  these  facts  the  said  Holmes,  as  president 
and  general  manager  of  said  corporation.  hnH 
authority  to  make  the  contract  sued  on  by  the 
plaintiff  as  a  matter  of  law.  Plaintiff  also  al- 
leged that  the  defendant  company  was  bound  by 
said  contract  for  the  additional  reason  that  said 
association  is  a  trading  corporation  under  the 
law  and  is  bound  by  the  rules  of  law  governing 
trading  corporations,  and  the  defendant  com- 
pany, being  a  trading  corporation  and  acting 
by  and  through  its  president  and  general  man- 
ager, was  liable  for  the  contract  made  by  him 
as  a  matter  of  law. 

"On  the  16th  day  of  January,  1911,  de- 
fendant filed  its  first  supplemental  answer,  and, 
besides  exceptions  to  plaintiff's  second  supple- 
mental petition,  urged  a  general  deniaL" 


The  plaintiff  In  error,  Crews,  further  al- 
leged that  when  the  alleged  contract  of  sale 
was  made,  January  29,  1910,  he  had  a  sol- 
vent, prosperons  business,  which  was  dally 
increasing,  and  that  the  defendant  in  error,, 
the  Gulf  Grocery  Company,  on  said  date  in 
fact  took  possession  of  bis  said  business 
under  said  contract,  by  causing  the  prepara- 
tion and  niniUng  of  a  certain  letter  to  each 
of  bis  creditors,  In  which  the  said  Gulf 
Grocery  Company,  in  substance,  advised 
each  of  bis  creditors  to  send  In  a  statement 
of  their  accounts  against  L.  A.  Crews,  and 
that  it  was  very  important  that  they  should 
do  so ;  that  inunedlately  thereafter  bis  cred- 
itors sent  in  statements  of  their  accounts, 
which  he  was  unable  to  pay  at  that  time,  bat 
that  it  was  understood  in  said  contract  of 
sale  that  the  said  Gulf  Grocery  Company 
would  pay  said  accounts  and  deduct  them 
from  the  price  of  said  stock  of  goods  and 
groceries;  that  before  said  letter  was  writ- 
ten by  the  Gulf  Grocery  Company  to  bis  cred- 
itors they  were  not  pressing  him  for  the 
payment  of  his  debts,  but  after  said  letter 
had  been  received  by  them  tbey  immediate- 
ly began  to  press  bim  vigorously  for  tbe 
payment  of  tbelr  claims;  that  this  condi- 
tion of  affairs  caused  his  financial  ruin; 
that  on  tbe  said  Ist  day  of  February,  1910. 
when  be  tendered  the  said  stock  of  groceries 
and  fixtures  to  the  Gulf  Grocery  Company, 
It  requested  bim  to  bold  tbe  property  and 
continue  tbe  operation  of  tbe  business,  and 
to  bold  tbe  property  as  tbe  property  of  tbe 
said  Gulf  Grocery  Company  until  tbe  lOtb 
day  of  March,  1910,  or  untU  tbe  return  of 
John  W.  Gates,  a  director  in  tbe  defendant 
company;  that  on  said  last  date  tbe  GullT 
Grocery  Company  applied  for  and  secured 
tbe  appointment  of  a  receiver  for  Ids  said 
business. 

Tbe  contention  is  made  by  tbe  Gulf  Gro- 
cery Company  that  the  undisputed  evidence 
showed  that  when  Holmes,  as  general  man- 
ager of  the  Gulf  Grocery  Company,  proposed 
to  Crews  to  purchase  liis  stock  of  groceries 
and  fixtures,  be  (Holmes)  had  the  purpose  in 
view  for  tbe  Gulf  Grocery  Company  to  en- 
ter tbe  retail  grocery  business,  and  to  use 
said  stock  of  groceries  therein ;  that,  tbougb 
it  bad  been  proposed  by  tbe  stockholders  of 
the  Gulf  Grocery  Company  to  its  directors 
for  it  to  enter  tbe  retail  grocery  business, 
it  bad  not  been  decided  by  the  board  of 
directors  so  to  da  It  was  on  this  theory  that 
tbe  defendant  in  error  requested  a  iwremptory 
charge  at  tbe  trial  in  its  favor.  It  was 
this  contention  which  was  sustained  by  the 
Honorable  Court  of  Civil  Appeals,  when  it 
reversed  and  rendered  this  cause  in  favor  of 
the  defendant  in  error. 

[1]  If  to  enter  tbe  retail  grocery  business 
were  tbe  only  purpose  entertained  by  Holmes 
when  be  made  the  proposition  to  purchase 
Crews'  stock  of  groceries,  a  serious  ques- 
tion, and  one  not  free  from  dlflSculty,  would 
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be  presented.  But  the  evidence  shows  tbat 
one  of  the  controlling  purposes  of  Holmes 
was  to  collect  from  Crews,  on  behalf  of  the 
Gulf  Grocery  Ck>mpany,  a  large  debt,  in  the 
neighborhood  of  ?2,000,  which  the  evidence 
Indicates  might  and  probably  would  have 
been  lost  unless  collected  In  this  way.  There 
is  no  dispute  about  this.  It  was  stated  Vy 
Holmes,  at  the  time  the  proposition  to  pur- 
chase was  made,  that  in  paying  Crews  the 
Gulf  Grocery  Company  would  expect  to  de- 
duct the  amount  which  Crews  owed  It  from 
the  consideration  agreed  upon.  At  the  trial 
Holmes  himself  testified  that  to  collect  this 
debt  was  one  of  his  main  reasons  for  pro- 
posing to  purchase  the  stock  of  groceries, 
fixtures,  etc.  He  testified  on  this  point  as 
follows: 

"At  the  time  of  this  transaction  Mr.  Crews 
owed  the  Gulf  Grocery  Company  about  $1,900. 
Of  course,  when  discussing  this  deal,  that  was 
one  of  our  objects — in  particular,  to  take  out 
the  $1,900  owed  us.  We  figured,  among  other 
things,  that  we  would  collect  the  debt  to  the 
Gulf  Grocery  Company ;  that  was  the  only  way 
we  could  get  any  money  out  of  it" 

Crews  testified  on  that  point  as  follows: 
"Well,  they  were  heavy  creditors  of  mine.     I 
owed  them  more  money  than  I  did  any  one  else, 
which  I  thought  then  was  one  of  the  main  rea- 
sons for  wanting  to  buy  me  out." 

He  further  testified: 

"The  main  consideration  or  point  made  was 
that  the  Gulf  Grocery  Company  should  get 
their  money,  and  get  it  first." 

We  think  this  evidence  presents  a  very 
different  question  from  the  one  contended  for 
by  the  Gulf  Grocery  Company,  which  was 
to  the  effect  that  Holmes  was  acting  beyond 
the  scope  of  his  powers  as  president  and 
general  manager  of  the  Gulf  Grocery  Com- 
pany to  enter  the  retail  grocery  business. 
This  was  stated  by  Holmes,  it  is  true,  at 
the  time  of  the  proposed  purchase,  to  be  one 
of  his  purix)ses.  If  this  proposition  con- 
tended for  by  the  defendant  in  error  were 
admitted  to  be  sound,  still  there'  would  be 
present  the  other  question;  that  is,  whether 
Holmes  was  acting  beyond  the  scope  of  his 
powers  as  president  and  general  manager 
of  the  business  of  the  Gulf  Grocery  Com- 
pany to  purdiase  Crews'  stock  of  groceries, 
fixtures,  etc.,  in  order  to  collect  a  large  debt 
which  the  Gulf  Grocery  Company  would  oth- 
erwise probably  lose.  We  think  this  ques- 
tion Is  the  controlling  one.  A  part  of  the 
safe  management  of  the  business  of  the  Gulf 
Grocery  Company  was  the  collection  of  its 
debts.  The  duty  to  collect  its  debts  was 
clearly  within  the  scope  of  Holmes'  powers 
as  president  and  general  manager.  Without 
this  authority,  to  continue  the  business  of 
the  Gulf  Grocery  Company  as  a  going  con- 
cern would  be  impossible.  If  this  authority 
were  denied  to  him,  the  Gulf  Grocery  Com- 
pany would  soon  be  forced  Into  liquidation; 
for  if  Holmes,  its  president  and  general  man- 
ager, were  authorized  to  sell  goods,  and  pro- 
hibited from  collecting  the  debts  created  by 
such  sales,  bankruptcy  would  be  inevitable. 


That  he  had  the  power  to  collect  debts  due 
the  Gulf  Grocery  Company  is  not  even  de- 
batable. He  could  not  be  a  general  man- 
ager without  having  this  authority.  It  is 
necessarily  implied  as  one  of  the  duties  of 
the  president  and  general  manager.  Of 
course,  as  general  manager  he  could  have  in 
lUs  employ  men  to  do  the  collecting  for  the 
Gulf  Grocery  Company;  but  they  must  neces- 
sarily act  under  bis  direction  and  contr<d, 
and  probably  be  subject  to  discharge  by  him 
if  they  failed  to  obey  his  instructions,  and 
to  comply  with  his  demands  about  making 
collections.  Though  be  had  others  employed 
to  do  the  collecting,  he  would  still  have  the 
general  control  and  supervision  of  the  col- 
lections. So  to  admit  that  he  was  general 
manager  concedes  that  he  had  the  power  to 
collect  the  debts  due  to  the  Gulf  Grocery 
Company. 

Now,  having  this  authority.  It  follows,  we 
think,  that  he  would  be  acting  wltliln  the 
scope  of  his  powers  as  general  manager 
when,  in  order  to  collect  a  debt  for  it,  be 
should  purchase  property  from  one  of  its 
debtors  and  deduct  the  debt  due  to  It  fr<»n 
the  agreed  consideration.  Thompson  on  Cor- 
porations (2d  Ed.)  §!  1465,  1491,  1575,  1576; 
'Panhandle  National  Bank  v.  Emery,  78  Tex. 
4»8,  15  S.  W.  23;  Farmers'  NaUonal  Bank  v. 
Templeton  (Olv.  App.)  40  S.  W.  412;  Book- 
er-Jones Oil  Company  t.  National  Refining 
Company,  132  S.  W.  816 ;  Thompson  t.  Mills, 
45  Tex.  Civ.  App.  642,  101  S.  W.  561;  Hamm 
V.  Drew,  83  Tex.  77,  18  S.  W.  484.  This  is 
especially  true  when  the  property  purchased, 
as  in  this  instance,  is  of  a  kind  and  char- 
acter which  could  be  used  in  the  main  line 
of  business  of  the  Gulf  Grocery  Company. 
It  was  engaged  in  the  wholesale  grocery 
business,  and  the  stock  of  goods  which  its 
manager  was  agreeing  to  purchase  could  be 
placed  with  its  stock  of  groceries  and  dispos- 
ed of  by  it  in  its  regular  line  of  wholesale 
business;  and  as  Holmes  was  buying  the 
stock  of  groceries  at  wholesale  prices,  it 
would  suffer  no  loss  by  purchasing  the  gro- 
ceries and  reselling  them  for  its  wholesale 
business,  and  it  would  at  the  same  time  save 
the  large  debt  due  it  by  Crews,  which  Holmes 
testified  was  one  of  the  main  purposes  he 
liad  in  view.  It  was  not  necessary  for  the 
Gulf  Grocery  Company  to  enter  the  retail 
business  In  order  to  dispose  of  the  goods 
which  it  was  purchasing  from  Crews.  This 
we  think  states  a  case  where  it  is  evident 
that  Holmes,  as  president  and  general  man- 
ager, was  acting  within  the  scope  of  bis  pow- 
ers in  making  the  contract  to  purchase 
Crews'  stock  of  groceries.  The  fact  that  one 
of  his  purposes  was  to  enter  the  retail  gro- 
cery business,  If  not  itself  within  the  scope 
of  his  powers  so  to  do,  would  not  nullify  his 
contract,  when  one  of  the  main  purposes  for 
making  it  was  within  the  scope  of  Ills  pow- 
ers. Having  authority  to  purchase  the  stock 
of  groceries  in  order  thereby  to  collect  a 
large  debt,  the  mere  fact  U)at  another  rra- 
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son  which  prompted  him  to  make  the  pnr^ 
chase  might  be  beyond  his  powers  as  a  gen- 
eral agent  would  not  render  Illegal  the  con- 
tract If,  for  any  reason  growing  out  of 
the  facts,  Holmes  bad  authority  to  make  the 
contract  and  bind  the  Gulf  Grocery  C!om- 
pany,  this  would  be  sufficient  to  defeat  the 
defendant  in  error's  contention  that  Holmes 
acted  without  authority  in  mailing  the  con- 
tract We  therefore  are  of  the  opinion  that 
the  honorable  Court  of  Civil  Appeals  erred 
in  holding  that  the  peremptory  charge  re- 
quested by  the  defendant  in  error  should 
hare  been  given. 

[2]  Several  special  charges  were  requested 
by  the  defendant  In  error,  presenting  In  dif- 
ferent forms  that  the  plaintiff  in  error, 
Crews,  was  estopped  to  demand  recovery  for 
breach  of  the  contract  by  his  own  conduct 
In  relation  to  the  stock  of  groceries  and  fix- 
tures after  the  contract  was  repudiated  by 
the  GnU  Grocery  Company.  These  charges 
were  based  npon  evidence  that  Crews  mort- 
gaged the  fixtures  or  groceries  in  fkivor  of 
one  of  his  creditors,  and  that  after  the  re- 
ceiver sold  the  property  he  received  and  ac- 
cepted from  the  court  several  hundred  dol- 
lars as  the  proceeds  of  the  sale  of  the  fix- 
tures as  being  exempt  from  forced  sale. 
There  was  no  plea  of  estoppel  made  by  the 
defendant  In  error,  and  no  pleading  by  It 
which  alleged  any  of  said  facts  from  which 
an  estoppel  could  be  deduced.  The  defense, 
therefore,  should  not  have  been  submitted, 
and  the  special  charges  referred  to  were 
properly  refused.  A  remittitur  was  filed  be- 
low, covering  the  amount  of  money  which 
was  paid  Crews  by  the  receivership  suit. 
But  had  this  not  been  done,  the  rule  would 
be  the  same  as  applied  to  the  refusal  of  said 
special  charges. 

We  have  examined  all  of  the  assignments 
presented  by  the  defendant  in  error,  and 
hold  them  to  be  without  merit 

For  the  error  indicated  In  the  holding  of 
the  Court  of  Civil  Appeals,  Its  Judgment  is 
reversed,  and  the  Judgment  of  the  district 
court  Is  in  all  things  affirmed. 


ATKISON  T.  STATE.     (No.  8922.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  26, 

1916.    On  Motion  for  Rehearing, 

Feb.  16,  1916.) 

1.  Witnesses   «=>244— Examination— Lead- 
ing Questions. 

It  is  not  error  to  allow  the  state  to  lead 
an  unwilling  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  848;   Dec.  Dig.  «=>244.] 

2.  HoiaciDE  ^:>191 — Evidence— AouissiBUi- 

ITT. 

Where  accused  was  not  present  and  the  oc- 
currence was  not  communicated  to  him  before 
he  killed  deceased,  a  witness  cannot  give  his  im- 
pression that  deceased  intended  to  kill  accus- 
ed when  he  armed  himself  shortly  before  the 
final  affray;    it  appearing  that  deceased  before 


he  was  killed  permitted  himself  to  be  disarmed 
by  his  friends. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  {  414 ;   Dec.  Dig.  «=>191.] 

3.  HoviciDE  «=»340— Appeal  —  Determina- 
tion. 

Where  accused  was  only  convicted  of  man- 
slaughter,  the  propriety  of  a  charge  on  murder, 
which  issue  was  raised  by  the  evidence,  need  not 
be  determined. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  U  71S-717,  720;  Dec.  Dig.  «s» 
340.] 

4.  Homicide     «=3ll2   —   Self-Defense   — 

RiOHT  TO. 

Where  accused  by  his  unlawful  and  wrong- 
ful acts  sought  out  deceased  for  the  purpose  of 
provokin|;  a  difficulty  for  the  unlawful  purpose 
of  committing  an  assault  and  battery  upon  de- 
ceased, and  he  used  language  with  the  intent  of 
producing  an  occasion  to  bring  on  a  difficulty, 
provoking  deceased  into  attacking  him  with  a 
knife,  self-defense  is  not  available,  and  the  kill- 
ing will  be  manslaughter,  though,  it  deceased 
without  provocation  attacked  accused,  accused 
might  stand  his  ground,  and,  if  necessary,  kill. 
[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  §{  145-160;    Dec.  Dig.  «s»112.] 

5.  Homicide  «=3S40— Afpeait-Habmuss  Eb- 

BOB. 

Where  accused  was  convicted  only  of  man- 
slaughter, the  refusal  of  charges  directing  that 
under  given  drcumstances  accused  could  not  be 
convicted  of  murder  as  well  as  charges  submit- 
ting more  than  one  theory  of  manslaughter  was 
harmless. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  715-717,  720;   Dec.  Dig.  <S=»340.j 

6.  Cbiminai.   Law   «=»829—Tmai/— Instruc- 
tions. 

Where  the  court  gave  an  adequate  instruc- 
tion on  self-defense  the  refusal  of  requested 
charges  on  that  issue  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec  Dig.  <3=>829.] 

On  Motion  for  Rehearing. 

7.  Homicide  «s>S0O— Evidence— Admibsibii.- 
ity. 

In  a  prosecution  for  homicide,  evidence  held 
to  raise  the  issue  as  to  whether  accused  provok- 
ed the  difficulty  so  that  a  charge  on  self-defense 
properly  submitted  the  question  whether  accus- 
ed provoked  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §i  614,  616-820,  622-630;  Dec  Dig. 
<ft=>800.] 

Appeal  from  District  Court  McGullocb 
CJounty;   Jno.  W.  Goodwin,  Judge. 

Geary  Atklson  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Woodward  &  Baker,  of  Coleman,  and  Joe 
Adklns,  of  Brady,  for  appellant.  C.  C.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  manslaughter,  and  his  punish- 
ment assessed  at  five  years  in  the  peniten- 
tiary. 

The  state's  evidence  was  amply  sufficient 
to  show  that  Just  about  or  before  night  ap- 
pellant, with  some  companions,  was  in  a 
drug  store  in  the  town  of  Stacy  preparing 
to  take  a  drink  of  "coke."  Deceased,  Ell 
Brown,   who  was  on  a  visit  to  his  sister. 


C=>For  other  cases  see  same  topic  and  KEY-NUMBBft  In  all  Key-Numbered  Digests  and  IndaxM^QJ  p 
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who  ran  a  hotel  and  restaurant,  went  from 
the  restaurant  Into  the  back  of  the  drug 
store  to  get  a  bucket  of  water.  In  doing 
so  he  passed  appellant,  who  hailed  him,  and 
be  responded.  Upon  getting  the  bucket  of  wa- 
ter, deceased  was  returning  to  the  restaurant 
therewith,  and,  when  passing,  or  Just  after 
passing,  appellant  about  the  door,  appellant 
used  most  vile.  Indecent,  and  insulting  lan- 
guage towards  Brown.  Brown  resented  it 
then  but  friends  interfered,  and  no  encounter 
was  then  had.  Brown,  smarting  under  the 
insult,  immediately  went  across  the  street 
to  bis  sister's,  got  a  double-barrel  shotgun, 
went  across  to  the  Stacy  store,  where  he  pro- 
cared  shells,  and  loaded  the  gun.  The  Stacy 
store  was  a  block  or  less  distant  from  the 
drug  store.  Brown's  sister,  brother-in-law, 
and  other  friends,  bearing  of  the  difficulty, 
and  anticipating  that  he  might  kill  appellant 
with  the  shotgun,  induced  him  to  give  it  pp 
or  took  it  away  from  him.  Bis  brother-in- 
law  uubreeched  the  gun,  took  out  the  car- 
tridges, and  placed  the  gun  under  the  coun- 
ter in  the  store.  Brown  did  not  thereafter 
have  the  gun  in  his  hands  at  all  or  attempt 
to  get  It.  He  remained  in  the  store.  Appel- 
lant, with  the  knowledge  that  Brown  was  in 
the  store  and  had  taken  the  gun  therein, 
went  from  the  drug  store  to  the  Stacy  store. 
In  going  he  drew  his  pocketknlfe  before 
reaching  the  Stacy  store,  and  kept  it  open  in 
his  hand  until  he  reached  the  store.  This 
knife  was  shown  to  have  had  a  blade  a  quar- 
ter of  an  inch  wide  and  3%  Inches  long, 
the  entire  knife  6  inches  long.  It  had  a 
guard  where  the  blade  fitted  into  the  handle, 
so  that  it  was,  or  had  the  appearance  of,  a 
dirk  or  dagger. 

The  testimony  of  some  witnesses  was  to 
the  effect  that,  when  appellant  reached  the 
Stacy  store  at  this  time,  he  renewed  the  in- 
sults to  Brown.  His  friends  again  inter- 
fered, and  two  of  them  took  him  away  to 
avoid  a  further  difficulty  or  to  prevent  a 
killing.  They  carried  him  some  distance 
from  the  Stacy  store,  tried  In  various  ways 
to  get  him  not  to  return  to  the  store,  but  be 
persisted  to  such  an  extent  that  they  turn- 
ed him  loose  and  desisted  from  any  further 
efforts  to  keep  him  away  from  the  Stacy 
store,  where  Brown  remained.  Upon  bis  re- 
turn to  the  store  the  second  time  be  again 
had  his  said  knife  (H>en  ready  for  use.  The 
testimony  of  some  witnesses  clearly  shows 
that  appellant  again  renewed  his  insults  to 
Brown,  some  of  the  witnesses  making  him 
the  aggressor  in  then  also  assaulting  Brown. 
They  thereupon  clinched.  Appellant  cut  de- 
ceased's cheek  open  with  his  knife,  cut  him 
In  the  back  of  the  left  shoulder,  stabbed  him 
between  the  first  and  second  ribs  into  the 
region  of  the  heart,  the  doctor  thinking  It 
severed  the  aorta,  from  which  wounds 
Brown  expired  In  a  very  short  time,  without 
speaking.  Some  of  the  witnesses  made 
Brown  the  aggressor  at  the  immediate  time 
tbey  (dincbed  and  began  fighting.     It  was 


also  a  disputed  question  whether  Brown  had 
a  knife  in  his  hand  and  assaulted  appellant 
therewith,  some  'of  the  witnesses  testifying 
he  did  have  and  assaulted  appellant  there- 
with; others  to  the  effect  that  he  did  not 
have.  Appellant  claimed  that  deceased  in 
this  fight  slightly  cut  him  In  places.  The 
state's  theory  and  claim  was  that  these 
wounds  were  self-lnfllcted. 

We  have  not  attempted  to  give  in  detail 
the  testimony,  nor  all  of  the  disputed  Issues. 
We  have  merely  given  an  outline  so  that  the 
case  may  be  understood  in  a  general  way. 

Ill  The  appellant  has  some  bills  to  some 
claimed  leading  questions  propounded  by  the 
state's  attorneys  to  the  witness  W.  C.  Gra- 
ham. The  court  qualified  them  by  showing 
that  the  witness  was  decidedly  adverse  to 
the  state,  and  for  that  reason  he  permitted 
said  leading  questions.  These  bills,  as  qual- 
ified, show  no  error.  Carter  v.  State,  59  Tex. 
Cr.  R.  75, 127  S.  W.  215.  A  great  many  other 
cases  in  point  could  be  dted,  but  It  is  un- 
necessary. 

[2]  As  explained  and  qualified  by  the  court, 
no  error  was  committed  by  the  Judge  in  re- 
fusing to  permit  defendant  to  ask  the  wit- 
ness Frank  Smith  and  have  him  answer  the 
impression  that  was  made  upon  his  mind  by 
the  deceased  at  the  time  be  saw  deceased  with 
said  gun,  which  was  at  the  time  he  was  go- 
ing with  It  from  his  sister's  to  the  Stacy 
store,  the  court's  qualification  showing  that 
appellant  was  not  present,  what  occurred  be- 
tween Smith  and  deceased  was  not  communi- 
cated to  him,  and  that  his  impression  of 
what  he  thought  Brown's  then  intention 
was  was  inadmissible,  the  witness  being  per- 
mitted to  testify  all  that  was  said  and  done 
between  them  at  the  time.  Neither  does  an- 
other bill,  wherein  he  sought  to  have  the 
witness  Jess  Stacy  testify  that  he  Stacy  be- 
lieved that  the  deceased  Intended  to  go  and 
shoot  the  defendant  when  be  came  into  the 
store  with  the  gun,  as  qualified  by  the  court, 
show  any  error. 

[3]  The  court  gave  a  most  admirable  and 
apt  charge  submitting  every  issue  properly 
which  was  raised  by  the  testimony  and  nec- 
essary to  be  submitted  to  the  Jury.  The 
charge  seems  to  have  been  prepared  with  a 
great  deal  of  care  and  with  a  clear  concep- 
tion of  the  issues  la  the  case.  The  court  cor- 
rectly and  fully  charged  on  murder.  The 
evidence  clearly  and  forcibly  presented  this 
issue.  But,  as  the  Jury  found  the  appellant 
guilty  of  manslaughter  only,  there  is  no  ne- 
cessity of  giving  or  discussing  the  charge  on 
that  issue.  The  court  th«i  correctly  and 
fully  charged  the  Jury  on  self-defense  in  a 
most  favorable  and  complete  way  in  appel- 
lant's behalf  and  in  every  way  which  was 
raised  by  the  evidence.  Appellant's  testi- 
mony, with  other  testimony,  raised  the  is- 
sue of  self-defense.  The  court  then  charged 
on  every  phase  of  provoking  the  dlfilculty 
by  appellant,  and  In  each  instance  properly 
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charged  the  converse  of  each  issue  on  this 
subject  raised  by  the  testimony.  Unques- 
tionably provoking  the  difficulty  by  appellant 
In  every  way  submitted  by  the  charge  was 
raised  by  the  testimony. 

[4]  The  charge  submitted  the  question  of 
manslaughter  under  our  manslaughter  stat- 
ute on  that  phase  of  the  testimony  and  the 
well-established  law  by  the  many  dedslons  of 
this  court  as  follows: 

"You  are  further  instructed  that,  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  by  his  own  willful  and 
wrongful  acts,  if  any,  went  to  where  the  deceas- 
ed Eli  Brown  was  killed,  for  the  unlawful  and 
willful  pnrpoSe  of  provoking  a  difficulty  with 
him,  wiu  the  unlawful  and  willful  purpose  and 
intention  to  commit  an  assault  and  battery  upon 
EU  Brown,  and  you  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant did  some  act  or  used  language  or  did 
both,  with  the  unlawful  and  willful  intention  of 
producing  an  occasion  to  brine  on  a  difficulty 
and  to  commit  an  assault  and  battery  upon  de- 
ceased, Eli  Brown,  and  that  such  acts  or  lan- 
guage or  both  of  the  defendant,  if  any,  such 
there  were,  were  reasonably  calculated  under 
the  circumstances  at  the  time  to  provoke  a  dif- 
ficulty with  the  deceased,  and  that  such  acts  or 
language  or  both,  if  any  such  there  was,  of  de- 
fendant caused  the  deceased  to  attack  the  de- 
fendant with  a  knife,  and  that  the  defendant  cut 
or  stabbed  Eli  Brown  with  a  knife,  and  thereby 
killed  him  in  order  to  save  his  own  life,  then  if 
you  80  find,  you  are  instructed  that  the  defend- 
ant's plea  of  self-defense  will  not  avail  him,  and 
the  homicide  would  be  manslaughter,  and,  if  you 
ao  find  from  the  evidence  beyond  a  reasonable 
doubt,  you  will  find  the  defendant  guilty  of  man- 
slaughter, and  assess  the  penalty  as  prescribed 
in  this  charge." 

In  the  next,  paragraph  the  court  submitted 
the  converse  of  the  proposition,  and  told 
them,  if  that  state  of  fact  was  true,  appel- 
lant's right  of  self-defense  was  not  forfeited, 
and  he  could  stand  his  ground  and  defend 
himself  by  the  use  of  such  means  as  the 
facts  and  circumstances  Indicated  to  him  to 
be  necessary  to  protect  himself  from  danger, 
or  what  reasonably  appeared  to  him  at  the 
time  to  be  danger.  The  charge  of  the  court 
on  this  subject  has  many  times  been  express- 
ly approved  by  this  court.  Woodward  v. 
State,  54  Tex.  Cr.  R.  88,  111  S.  W.  941 ;  Pres- 
cott  V.  State,  64  Tex.  Cr.  R.  485,  113  S.  W. 
630;  Matthews  v.  State,  42  Tex.  Cr.  R,  31,  58 
S.  W.  86;  Tardy  r.  State,  47  Tex.  Cr.  R.  444, 
83  S.  W.  1128;  Gray  v.  State,  61  Tex.  Cr. 
R.  454,135  S.  W.  IITO;  and  a  large  number  of 
other  cases  collated  by  Mr.  Brandi  in  sec- 
tion 464  of  his  Criminal  Law. 

[S]  Appellant  objected  to  the  court's  charge, 
because  It  did  not  also  submit  a  charge  on 
manslaughter  on  the  theory  that  deceased's 
attack  of  him  with  a  knife  produced  that 
degree  of  passion  sufficient  to  render  him  In- 
capable of  coor  reflection.  But  he  asked  no 
special  charge  submitting  manslaughter  un- 
der any  sudi  a  theory.  By  his  charge  No.  1, 
which  quoted,  In  substance,  articles  1128, 1129, 
snbds.  1  and  3,  and  article  1130,  he  told  the 
Jury  that,  If  they  believed  from  the  evidence 
that  Just  prior  to  and  at  the  time  of  the 
klUIng  of  Brown  be  bad  been  Informed  that 


Brown  had  gone  after  his  gun  for  the  pur- 
pose <tf  killing  "him,  and  thait  at  such  time 
such  acts  and  statements  were  of  a  nature 
to  produce  in  his  mind  such  .passion,  anger, 
rage,  resentment,  or  terror  as  to  render  his 
mind  Incapable  of  cool  reflection,  and,  while 
his  mind  was  in  such  condition  they  believed 
he  was  not  acting  In  his  self-defense,  he 
stabbed  or  cut  Browil,  and  thereby  killed 
him,  he  would  not  be  guilty  of  any  higher 
olfense  than  manslaughter,  and,  "it  you  so 
believe,  or  have  a  reasonable  doubt  thereof, 
it  will  be  your  duty  to  acquit  defendant  of 
the  grade  of  murder."  This  special  charge, 
as  seen,  Is  not  a  charge  submitting  the  ques- 
tion of  manslaughter  on  the  theory  appel- 
lant claims  It  should  have  been,  but  was  a 
specific  charge  telling  the  Jury,  under  the 
clrctunstances  stated,  they  must  not  convict 
him  of  murder.  In  our  opinion,  as  be  was 
acquitted  of  murder  and  only  convicted  of 
manslaughter,  the  refusal  of  the  court  to 
give  this  charge  does  not  present  reversible 
error,  and,  further,  as  he  was  convicted  of 
manslaughter  only,  the  fact  that  the  charge 
of  the  court  submitted  that  question  under 
one  theory  alone  also  does  not  present  rever- 
sible error.  If  the  Jury  had  found  the  appel- 
lant guUty  of  murder,  tben  a  different  ques- 
tion would  be  presented.  It  might  be  that, 
if  the  Jury  had  convicted  him  of  murder.  It 
would  have  been  reversible  error  to  have 
refused  his  said  special  charge  No.  1.  As  he 
was  acquitted  of  murder,  and  this  charge  was 
on  that  subject,  murder  passes  out  of  the 
case,  and  so  does  said  charge  so  far  as  pre- 
senting any  error  Is  concerned. 

[S]  As  the  court  submitted  appellant's 
claimed  self-defense  in  a  full  and  complete 
charge  proi)erly  as  presented  by  the  testi- 
mony, the  court  did  not  err  In  refusing  ap- 
pellant's said  charges  Nos.  3,  4,  and  5  on  that 
subject  Neither  did  the  court  err  in  refusing 
his  special  charge  No.  9  about  bis  right  to 
arm  himself  with  a  pistol,  etc,  as  the  evi- 
dence did  not  properly  raise  the  necessity  of 
any  such  charge. 

After  a  careful  consideration  of. the  rec- 
ord in  this .  case,  the  forcible  brief  filed  by 
appellant's  able  attorneys,  and  the .  oral  ar- 
gument of  this  case,  we  think  no  reversible 
error  is  shown,  and  that  the  Judgment  should 
be  affirmed,  which  is  accordingly  ordered. 

DAVIDSON,  X,  absent 

On  Motion  for  Rehearing. 

PRENDERGAST,  P.  J.  Appellant  urges 
some  of  the  same  propositions  which  he  urg- 
ed when  the  cause  was  submitted  and  decid- 
ed. We  will  discuss  the  one  we  think  is 
necessary. 

Bis  first  contention  is  that  this  court  erred 
In  holding  that  the  lower  court  was  Justified 
in  charging  on  provoking  the  difficulty,  as- 
serting: 

"We  earnestly  submit  to  the  court  that  there 
is  not  one  line  of  testimony  in  this  record  from 
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the  captton  nt  tiie  statement  of  facts  to  the  cer- 
tificate of  the  court  approving  same  that  aa- 
thorized  the  court  to  charge  the  jury  on  the  law 
of  provoking  the  difficulty." 

Sorely  appdlant's  attorneys  have  forgot- 
ten the  record,  or  they  coold  make  no  such 
assertion. 

[7]  The  statement  of  facts  contains  some 
85  typewritten  pages,  and  shows  that  some 
27  witnesses  testified.  In  the  original  opin- 
ion we  gave  a  correct  general  statement  am- 
ply established  by  the  evidence,  bnt  did  not 
quote  the  testimony  of  the  respective  witness- 
es. Of  course,  we  cannot  now  undertake  to 
quote  all  of  the  witnesses  nor  all  of  the  tes- 
timony. We  will  give  some  of  it  on  this  is- 
sue of  provoking  the  difficulty.  In  addition 
to  what  we  give,  there  Is  testimony  by  other 
of  the  witnesses  substantially  to  the  same  ef- 
fect. The  record  teems  with  testimony  rais- 
ing the  issue,  and  In  fact  showing  that  appel- 
lant provoked  the  difficulty.  And  the  Jury 
were  clearly  authorized  therefrom  to  believe, 
as  they  did,  that  appellant  provoked  the  dif- 
ficulty for  no  other  purpose  than  that  of 
either  killing  deceased  or  doing  him  serious 
bodily  injury. 

There  was  but  one  difficulty  between  the 
parties.  Several  minutes  elapsed  between 
the  beginning  of  it  to  the  time  that  appellant 
killed  the  deceased.  There  is  no  particle  of 
testimony  in  this  record  which  shows,  or 
tends  to  show,  that  appellant  had  the  slight- 
est cause  from  deceased  to  grossly  insult  him 
as  be  did  and  continue  his  gross  insults  and 
abuse  of  him  from  the  time  he  first  began  it 
until  after  he  had  stabbed  him  to  the  heart 
and  killed  him. 

All  of  the  witnesses — and  there  were  sev- 
eral of  them,  including  appellant  himself — 
who  saw  and  heard  Uie  beginning  of  the 
difficulty  at  Bowen's  drug  store  clearly  and 
without  doubt  establish  this  state  of  fact 
there:  The  deceased,  Eli  Brown,  walked  into 
said  drug  store  from  his  sister's  restaurant 
across  the  street  to  get  a  bucket  of  water 
at  a  hydrant  at  the  back  end  of  the  drug 
stor&  In  going,  he  passed  appellant  and 
some  of  his  friends.  Be  neither  said  nor  did 
anything  whatever  to  appellant  Appellant 
hailed  him:  "Hello,  Brown."  Brown  re- 
sponded :  "Hello."  After  getting  his  bucket 
of  water,  he  passed  back  the  same  way  that 
he  had  entered,  and,  when  he  got  to  the  door, 
appellant  said  to  him,  so  he  himself  swore : 
"Don't  you  want  to  shoot  some  craps,  EU7" 
Ell  Brown,  deceased,  responded:  "No;  I 
don't  do  that"    Appellant  then  said :   "Suck 

your    a then."      Deceased    responded: 

"Don't  you  get  too  smart"  Ai^iellant  then 
said  to  him:  "That's  what  I  said,  you  son 
of  a  bitch."  What  we  have  just  given  is  from 
the  sworn  testimony  of  appellant  himself  in 
his  direct  examination.  Mr.  W.  C.  Graham, 
who  was  present  in  the  drug  store  at  this 
time,  swore  that  appellant  then.  In  addition, 
said :  "Go  to  hell,  and  go  on  there  with  your 
slop" — as  Brown  started  off  with  his  bucket 


of  water.  Graham  further  swore  that  ap- 
pellant further  said  to  Brown  something  like, 
"Kiss  my  a ."  Hubb  Jones,  one  of  appel- 
lant's witnesses,  who  was  present  and  saw 
and  heard  what  occurred  in  the  drug  store, 
swore  that  appellant  also  said  to  Brown 
there:  "Brown,  if  you  dont  like  that,  sodc 
my  a ,  you  son  of  a  bitch."  Other  wit- 
nesses who  were  present  testified  substan- 
tially to  the  same  thing.  It  is  unnecessary 
to  quote  them.  All  of  them  also  show  that 
then  Brown  at  this  time  set  his  bucket  of 
water  down  and  started  to  resent  appellant's 
most  insulting,  indecent,  and  provoking  lan- 
guage to  him.  Tom  Menge,  who  was  then 
present  swore:  "Brown  was  turning  facing 
him  [appellant]  with  a  bucket  of  water,  and 
Geary  [appellant]  drew  his  knife  and  says: 

'G d n  you ;  don't  come  on  me.    G 

d ^n  you ;   I'll  kill  yon.'    At  the  time  the 

defendant  drew  his  knife  Brown  was  stand- 
ing in  the  door  or  inside  the  door  somewhere 
about  the  door.  Brown  was  turned  facing 
him,  when  he  [appellant]  called  him  [Brown] 

a  son  of  a  b h."     Appellant  himself  In, 

cross-examination  swore  that  he  himself  then 
got  out  his  knife.  He  said:  "I  went  down 
there  after  mine.  And  I  got  it  out  and  open- 
ed it,  and  I  said :  That  was  Just  what  I  said, 
you  son  of  a  b h.'"  All  the  other  wit- 
nesses, and  appellant  himself,  further  swore 
that  his  friends  then  got  In  between  them, 
and  they  all,  in  effect,  swore  that  no  one  at 
the  time  held  Brown,  but  that  two  or  three 
of  them  at  the  time  held  appellant  and  kept 
him  from  then  assaulting  and  kUUng  Brown 
with  bis  knife.  The  evidence,  as  stated  in 
the  original  opinon,  without  any  dispute, 
showed  the  character  of  this  knife  then 
drawn  by  appellant  and  with  which  he  soon 
afterwards  killed  Brown.  It  was  a  most 
deadly  weapon,  in  effect  it  was  a  dirk  or 
dagger,  with  a  guard  between  the  handle  and 
the  blade,  the  blade  being  3%  inches  long. 

All  the  testimony  without  dispute  shows 
that  deceased  went  directly  from  the  drug 
store  to  his  sister's,  Mrs.  Jarrett's,  a  short 
.distance  only,  at  once  procured  a  double- 
barrel  shotgun,  went  immediately  therewith 
to  the  Stacy  store,  procured  shells,  and  load- 
ed the  gun.  His  sister,  Mrs.  Jarrett,  and  her 
husband  and  other  friends,  having  heard  of 
the  difficulty  at  the  drug  store,  immediately 
went  to  deceased  in  the  Stacy  store  and  in- 
duced him  to  surrender  the  gun,  which  he 
did,  and  the  shells  were  then  taken  out  by 
Mr.  Jarrett  his  brother-in-law,  and  the  gun 
placed  under  the  counter.  Deceased  at  no 
time  thereafter  had  the  gun  in  his  bands  or 
attempted  to  procure  it  but  remained  in  the 
Stacy  store.  His  sister  and  others  were  at- 
tempting to  get  him  to  go  back  to  her  resi- 
dence, or  hotel.  Before  he  could  do  so,  ap- 
pellant went  from  the  drug  store  to  Stacy's 
store. 

Aaron  Boweu,  who  was  present  at  the  drug 
store  and  saw  and  heard  what^en  occurred. 
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swore  that,  after  Brown  left  the  drug  store, 
appellant  remained  there  Juat  a  Uttle  bit 
He  further  swore:  "I  saw  him  when  he  left 
the  drag  stores  He  stated  to  me  where  he 
was  going.  He  said  Brown  was  over  there 
with  a  gun,  and  he  was  going  over  there. 
He  went  out  at  the  front  door."  This  wit- 
ness further  swore  that  he  heard  appellant 
down  there  at  the  store  cursing,  and  that  he 
then  went  down  there.  Mrs.  Burrows,  the 
postmistress,  swore  that  In  order  to  reach 
Stacy's  from  the  drug  store  appellant  had.  to 
pass  the  post  office,  the  post  office  and  Stacy's 
Joining ;  that,  when  appellant  thus  approach- 
ed Stacy's  store,  "he  was  Just  saying,  'The 

Q d n  son  of  a  b h,' "  to  Brown ; 

that  Mr.  Bowen  tried  to  get  him  to  go  away. 
"I  told  him  he  would  have  to  get  away  from 
the  front  of  the  office  to  swear ;  that  I  would 
make  It  cost  him  something  If  he  didn't" 
The  witness  Arch  Johnson  swore  that  at 
this  time  "the  defendant  came  up  with  a 
knife  tn  his  hand  and  was  walking  towards 
the  crowd  where  Brown  was,"  and  he  (the 
witness)  caught  with  both  his  hands  appel- 
lant's arm  in  which  he  had  the  knife,  "and 
held  him  until  Aaron  Bowen  walked  up,  and 
then  we  both  turned  and  led  him  in  behind 
some  stores  there,"  and  that  appellant,  when 
they  first  started  away  with  him  said :  "You 
think  I  want  to  go,  don't  you?  I  am  not 
afraid  of  him  or  all  the  shotguns  he  can 
get."  On  cross-examination  Johnson  further 
testified  that  at  this  time  Brown  was  right 
near  the  door  of  Stacy's  store,  "and  the  de- 
fendant was  right  on  the  gallery  with  bis 
open  knife,  and  I  took  hold  of  him ;  he  had 
his  knife  in  his  right  hand;"  that  Brown 
said  nothing  to  him  at  the  time ;  that  he  and 
Aaron  Bowen  both  took  bold  of  him  at  that 
time.  "I  pulled  him.  He  pulled  back  once." 
Bfr.  Graham  further  swore  that  when  aiq;)el- 
lant  came  to  the  store  the  first  time,  he  came 
from  out  of  the  crowd  somewhere,  "and  he 
came  rushing  up  to  the  store  and  says :  'Let 
me  get  to  him.' "  Mr.  B.  K.  Bowen  swore 
that  when  these  parties  took  hold  of  him  to 
take  him  away  when  he  first  went  to  the 
Stacy  store,  "he  seemed  to  be  pulling  bade" ; 
"I  heard  him  say  that  with  an  oath,  "The 

0 d n  peaked-faced  son  of  a  b h 

said  he  was  going  to  shoot  me,  and  he  must 
shoot  me :' "  that  he  kept  repeating  this ;  that 
the  parties  who  had  hold  of  him  were  insist- 
ing that  he  come  on  and  not  have  any  trouble, 
and  he  would  reply :  "He  said  he  was  going 
to  shoot  me,  and  he  must  shoot  me."  The 
testimony  of  these  two  witnesses  and  several 
others  also  is  to  the  effect  that  Johnson  and 
Aaron  Bowen  then  took  him  away  from  the 
Stacy  store  and  did  all  they  could  to  per- 
suade him  not  to  return  to  the  Stacy  store^ 
where  Brown  was.  Appellant  himself  swore 
that  they  took  him  34  steps  from  Stacy's  store 
and  tried  to  keep  him  from  going  back  there. 
Aaron  Bowen  swore:  "He  said  he  wanted  to 
go  back  over  there;  that  Brown  wanted  to 
run  him  out  of  town,  and  then  I  told  him  to 


go  ahead.  He  said  he  wanted  to  go  back 
over  there ;  that  Brown  was  over  there  with 
a  gun;  that  Brown  wanted  to  ran  him  out 
of  town,  and  I  told  him  to  go  ahead."  That 
apiwllant  then  went  back  to  the  Stacy  store, 
and  he  (the  witness)  went  back  to  the  drug 
store.  Mell  Pearce  testified:  "Just  before 
the  fight  occurred  I  heard  the  defendant 
make  a  statement  that  he  was  laying  for 
Brown;  that  he  was  after  Brown."  Again 
he  heard  him  say  he  was  laying  for  Brown, 
or  was  after  Brown.  "Brown's  the  man  I  am 
after." 

All  the  witnesses,  and  appellant  himself, 
said  that  it  was  upon  his  return  to  the  Stacy 
store  that  the  fight  occurred  In  which  appel- 
lant stabbed  and  killed  the  deceased.  Mr. 
Graham  swore  that  when  appellant  came 
back  the  second  time  to  Stacy's  store,  "and 
defendant  came  and  cornered   Brown  and 

called  him  a  0 d ^n  son  of  a  b— h, 

and  that  was  what  I  said  awhile  ago,  and  he 
came  back  cussin'.  He  just  came  up  through 
the  crowd  there  and  called  him  a  son  of  a 

b ^h.     He  called  Mr.  Brown  a  son  of  a 

b h.     I  think  that  was  the  second  time 

he  came  back  and  called  him  a  son  of  a 

b h.     He  came  up  there  twice  cursing." 

Mrs.  Burrows  testified  that  when  appellant 
returned  to  the  Stacy  store  the  second  time, 
"Mr.  Atklson  [appellant]  ran  Into  the  store, 
and  as  he  went  in  he  said  Just  the  same 
thing,  the  same  oath,  that  he  had  been  say- 
ing. He  Just  ran  past  Mrs.  Jarrett  and 
grabbed  Mr.  Brown  by  the  collar."  What  he 
had  been  saying,  as  shown  by  a  previous  quo- 
tation of  her  testimony,  was  calling  Brown 

a  G d n  son  of  a  b ^h.    Mr.  W.  B. 

Arthur  swore  that  when  appellant  returned 
thla  second  time,  deceased  said  to  him, 
'"You  have  abused  me  without  any  cause,' 
and  he  says,  'I  think  you  ought  to  take  it 
back,'  and  Atklson  refused  to  take  It  back. 
He  says,  'I  wont  take  anything  back,  you 

peaked-faced  son  of  a  b ^h ;'  and,  when  he 

said  that  Brown  Jumped  and  struck  at  him ; 
and,  when  he  did  that  I  pushed  Brovni  back 
with  that  arm  and  shoved  Atklson  back 
with  that  one,  and  they  came  around  me,  and 
Brown  came  around  the  other  way,  and  they 
went  to  knocking."  Mr.  B.  K.  Bowen  swore: 
"The  deceased  said,  'You  called  me  a  son  of 

a  b ^h,   didn't  you?     Geary  said,   'No.' 

Brown  said,  'You  called  me  a  son  of  a  bitch,' 
the  second  time.  And  then  he  [appellant] 
said,  "Yes ;  you  are  a  Q ■  d n  peaked-fac- 
ed son  of  a  b— ^h  ;•  and  then  they  clinched 
there."  Jess  Stacy  swore  that,  when  deceased 
took  hold  of  appellant,  "he  said,  'You  called  me 

a  son  of  a  b ^h,'  and  be  [appellant]  said, 

"Yes ;  I  did,  yon  G- d n  son  of  a  b ^b 

or  bastard.'  I  beard  him  say  that  He  didn't 
say  a  word  about  willing  to  take  it  back  or 
anything  or  willing  to  apologize,  but  did  say 

he  was  a  son  of  a  b b  bastard."   Appellant 

himself  on  cross-examination  swore:  "The 
first  I  knew  Brown  had  me  In  the  collar,  and 
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he  said,  Ton  called  me  a  son  of  a  b— — h,* 
and  grabbed  me  in  tbe  collar,  and  I  stated, 

'Yes;  that  be  was  a  Q d n  son  of  a 

b— — b.'"  O.  B.  Jarrett  swore  that,  when 
appellant  started  In  tbe  bouse  lost  before 

the  fight,  "I  heard  him  say,  Tbe  d ^n  son 

of  a  b h.' " 

All  the  testimony  then  shows  that  deceased 
and  appellant  went  to  fighting.  They  clinch- 
ed. Appellant  was  cutting  and  stabbing  de- 
ceased with  that  most  dangerous  knife,  or 
dagger,  and  plunged  it  into  deceased's  heart, 
or  the  aorta  thereof,  and  that,  when  deceas- 
ed then  got  away  from  him,  be  ran,  and  the 
appellant  ran  after  him.  Deceased  fell  in 
the  dark,  and  almost  immediately  thereafter 
expired.  In  running  after  him  the  appellant 
stumbled ;  and,  as  deceased  was  in  the  dark 
and  he  could  not  see  him,  he  Immediately  re- 
turned to  the  Stacy  store,  got  up  on  the 
gallery,  and  even  then  Mra.  Jarrett  swore  be 

said:    "Go,   yon   son   of  a   b ^h."     Tom 

Menge  swore  that,  when  appellant  got  back 
up  on  the  gallery  of  the  Stacy  store  im- 
mediately after  be  had  stabbed  and  run  de- 
ceased, "I  heard  the  defendant  say  that  he 

was  going  to  kill  every  Q d ^n  Jarrett 

in  that  town  that  night"  Mr.  B.  K.  Bowen 
swore  that  appellant  then  said:    "The  Jar- 

retts  are  G d n  m r  f g  s s 

of  b hes,  every  one  of  them."  Mrs.  Fan- 
nie Johnson,  who  was  350  or  400  yards  away, 
said  she  heard  him  then  talking  and  cursing 
loud,  and  "I  beard  him  call  tbe  Jaretts'  name 

and  say  they  were  G d n  s s  of 

b bes,   and  everybody  that   was  kin  to 

them,  and  everybody  that  was  friends  of 
them." 

There  can  be  no  shadow  of  doubt  but  that 
provoking  the  difficulty  by  appellant  was 
in  tbe  case  from  start  to  finish,  and  it  was 
tbe  duty  of  tbe  court  to  charge  on  provoking 
the  difficulty.  Tbe  state  has  just  as  much 
right  to  have  every  issue  raised  by  the  evi- 
dence in  its  favor  charged  upon  as  the  ac- 
cused has.  As  stated  in  the  original  opinion, 
the  court  correctly  charged  on  this  question, 
and  also  in  appellant's  favor  charged  the 
converse. 

We  have  carefully  reconsidered  tbe  other 
grounds  of  appellant's  motion  for  a  rehear- 
ing. There  is  no  necessity  of  restating  or 
discussing  them,  as  they  were  all  properly 
decided  in  the  original  opinion.  Nothing  new 
is  urged  as  to  these  grounds  in  the  motion 
for  a  rehearing.    The  motion  la  overruled. 


TOWNSER  V.  STATB.    (No.  3839.) 

(Court  of  (Mminal  Appeals  of  Texas.     Feb. 
2.  1916.) 

1.  FoBOEBT  ^929  —  Indictment  —  Ai.leoa- 

TiONS — Cbeatino  Pecuniary  Obuoation. 

An  indictment  for  forgery  of  an  order  to 

deliver  goods  and  charge  them  to  tbe  purported 

maker,  need  not  allege  that  the  order,  if  genu- 


ine, could  have  created  any  pecnnfary  obliga- 
tion. 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent. 
Dig.  a  77-Sl;    Dec  Dig.  <8=s>29.1 

2.  Foboebt    ^=929— iNDionoBNT— Obdeb    fob 
Goods. 

The  indictment  for  forgery  of  an  order  to  a 
salesman  in  a  store  to  deliver  goods  need  not  al- 
lege that  he  himself  had  goods  for  sale,  or  was 
empowered  to  furnish  them. 

[Ed.  Note.— For  other  cases,  gee  Forgery.  Cent 
IMg.  H  77-81:    Dec.  Dig.  «=329.] 

3.  Foboebt  ®s>12  — Obdeb  fob  Goods  —  Ns- 
cEssriY  OF  Acceptance. 

To  constitute  forgery  of  an  order  to  deliver 
goods,  the  party  to  whom  it  is  directed  need  not 
accept  or  comply  with  it  or  be  able  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  H  28-47;   Dec  Dig.  «=»12.] 

4.  FobGEBT  ^=S>28— IRDICTMENT  —  OBDEB  VOB 

Goods. 

The  indictment  for  forgery  of  an  order  on  a 
company  for  goods  need  not  allege  whether  it 
was  a  firm  or  a  corporation ;  its  name  not  being 
alleged  to  have  been  forged. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  |{  77-81;    Dec  Dig.  <S=>29.] 

6.  Infants  «=>16  —  Jttvbhujc  Offendebs  — 

Pbosecution — Gibul 

Nothing  in  the  juvenile  and  delinqncnt  child 
acts  authorizes  or  requires  the  dismissal  of  an 
indictment  against  a  ftrl,  and  the  trial  of  her  as 
a  delinquent  child  or  juvenile,  such  acts  applying 
only  to  boys. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  16;  Dec  Dig.  «s>16.] 

Appeal  from  District  Court,  Nacogdoches 
0>unty;  L.  D.  Gninn,  Judge. 

Hattle  Townser  was  convicted,  and  ap- 
peals.   Affirmed. 

J.  W.  Baker,  of  Nacogdoches,  for  appellant 
C.  0.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PBEnTOERGAST,  P.  J.  Appellant  was 
convicted  of  forgery,  and  assessed  the  lowest 
pnnisbment 

The  Indictment,  after  the  preliminary  ne«^ 
essary  allegations,  alleged  that  appellant  on 
or  about  April  29,  1916,  in  said  county — 
"did  then  and  there,  without  lawful  author!^, 
and  with  intent  to  injare  and  defraud,  willfully 
and  fraudulently  make  a  certain  false  instru- 
ment in  writing,  purporting  to  be  the  act  of  an- 
other, to  wit,  purportinpr  to  be  the  act  of  Eliza 
Matthews,  which  said  false  instroment  is  to  the 
tenor  as  follows:  'Mr.  Fout  let  this  girl  have 
4  yards  of  Pink  Sateen  and  2^  yard  of  Pink 
Vnling  her  name  is  Veola  Rhodes.  Charge  it  to 
Eliza  Matthews.'  On  the  back  of  said  instru- 
ment were  the  following  words:  Tim  Rhodes 
Da'  In  the  above  instrument  the  words  'Mr. 
Fout'  were  intended  to  mean,  and  did  mean,  W. 
C.  Fonto,  who  is  a  salesman  at  the  store  of 
'Tucker-Hayter  &  Company,  Nacogdoches,  Texas. 
In  the  above  set  forth  instrument  the  name 
'Eliza  Matthews'  was  intended  for,  and  did 
mean,  Eliza  Matthews." 

This  Indictment  is  In  strict  accordance 
with  the  form  therefor  laid  down  by  Judge 
White  In  bis  Ann.  C.  a  P.  J  882,  and  also 
with  Judge  Wlllson's  form  in  his  Criminal 
Forms  (4th  Ed.)  No.  410,  p.  215,  and  to 
clearly  sufficient 

[1J  Appellant  attacks  by  a  motion  In  arrest 
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of  Judgment  said  Indictment  on  several 
grounds;  one,  because  it  did  not  allege  that 
said  Instrument  would  have  created,  dimin- 
ished, discharged,  or  defeated  any  pecuniary 
obligation  or  In  any  way  affected  any  prop- 
erty belonging  to  the  purported  maker,  ESlza 
Matthews,  If  same  had  been  true.  In  this 
character  of  instrument,  such  allegation  Is 
unnecessary  and  has  been  held  to  be  so  by 
many  decisions  of  this  court.  Davis  v.  State, 
70  Tex.  Cr.  R.  253,  156  S.  W.  1171,  and  au- 
thorities therein  cited;  Horton  v.  State,  32 
Tex.  80;  Labbaite  v.  State,  6  Tex.  App.  257 ; 
Morris  v.  State,  17  Tex.  App.  660;  Dooley  v. 
State,  21  Tex.  App..  649,  2  8.  W.  884;  articles 
454  and  807,  C.  C.  P. 

[J,  3]  The  instrument  clearly,  on  Its  face, 
was  neither  vague  nor  uncertain,  and  espe- 
cially when  taken  In  connection  with  the  ex- 
planatory averments,  and  showed  clearly  that 
the  order  to  furnish  the  goods  called  for  was 
to  Mr.  W.  C.  Fonts,  a  salesman  at  the  store 
of  Tucker-Hayter  &  Co.,  which  was  all  that 
was  necessary  in  that  regard;  nor  was  it 
necessary  for  the  Indictment  to  allege  that 
said  Fonts  himself  had  goods  for  sale  or  that 
he  was  empowered  to  furnish  said  goods 
from  the  stock  of  Tucker-Hayter  &  Co. 
Keeler  ▼.  State,  15  Tex.  App.  Ill;  Bpicer  v. 
State,  52  Tex.  Cr.  R.  177,  105  S.  W.  813; 
Hendricks  v.  State,  26  Tex.  App.  176,  9  S.  W. 
555,  557,  8  Am.  St  Rep.  463 ;  Rnblo  v.  State, 
50  Tex.  Cr.  R.  177,  95  S.  W.  120.  In  order 
to  constitute  forgery  of  an  instrument  such 
as  in,  this  instance,  it  is  not  necessary  that 
the  party  to  whom  the -order  is  directed  shall 
acce^  it  or  comply  with  it  or  be  able  to  do 
so.  To  constitute  forgery  it  Is  not  necessary 
that  it  be  successful  to  the  extent  of  having 
procured  the  goods  thereby  ordered.  Reese- 
man  V.  State,  59  Tex.  Cr.  R.  434,  128  S.  W. 
1126;  Rnbio  v.  State,  supra. 

[4]  Neither  was  It  necessary  for  the  indict- 
ment to  allege  whether  Tucker-Hayter  &  Co. 
was  a  firm,  partnership,  or  corporation.  It 
was  not.  their  names  which  were  alleged  to 
be  forged.  Lamb-Campbell  v.  State,  72  Tex. 
Cr.  R.  628,  162  S.  W.  879;  Lucas  v.  State,  39 
Tex.  Cr.  R.  48,  44  S.  W.  825;  Webb  v.  State, 
39  Tex.  Cr.  R.  634,  47  S.  W.  356;  Usher  v. 
State,  47  Tex.  Cr.  R.  93,  81  S.  W.  309 ;  Reese- 
man  V.  State,  supra.  As  stated  alwve,  the 
said  indictment  with  the  explanatory  aver- 
ments made  is  clearly  sufficient  under  the 
statute  and  the  authorities. 

[SI  Before  the  trial  began,  appellant's 
grandmother  made  for  ber,  and  she  filed,  an 
affidavit  alleging  that  she  was  a  female  un- 
der. 18  years  of  age,  to  wit,  that  she  was  a 
female  14  years  of  age,  and  she  sought  to 
have  the  court  dismiss  the  case  against  ber 
and  sought  to  be  tried  as  a  Juvenile  only. 
The  court,  on  the. motion  of  the  state,  struck 
182  S.W.-70 


out  said  affidavit  and  refused  to  consider  it 
on  two  grounds:  One,  that  this  was  not  a 
proceeding  in  a  Juvenile  court  against  a  de- 
linquent child,  but  a  regular  proceeding  nn- 
der  an  indictment  for  a  felony;  and  the  oth- 
er, because  the  law  makes  no  provision  for 
such  Indictment  being  dismissed  in  the  case 
of  a  female;  that  that  law  only  applied  to 
male  defendants. 

We  have  had  under  careful  consideration 
the  said  Juvenile  and  delinquent  child  acts  of 
the  Legislature  In  the  recent  cases  of  Mc- 
Callen  v.  State,  174  S.  W.  611,  and  Bartee 
V.  State,  174  8.  W.  1061,  and  we  therein  fully 
discussed  the  said  laws  and  the  effect  there- 
of. We  there  held  that,  even  in  a  prosecu- 
tion of  a  male  under  17  years  of  age  for  a 
felony,  the  said  laws  did  not  make  it 
compulsory  for  the  district  Judge  to  dismiss 
such  felony  charge  and  have  the  party  pro- 
ceeded against  under  the  Juvenile  act,  but 
that  the  court  had  the  power  and  authority 
in  such  case  of  felony  to  proceed  to  the  trial 
regularly  as  if  the  party  was  an  adult  male ; 
and  that  in  misdemeanor  cases  the  court  had 
the  same  power  and  authority,  but  that,  in 
such  misdemeanor  case,  it  was  necessary  to 
at  first  enter  an  order  to  the  effect  that  the 
party  should  be  prosecuted  as  an  ordinary 
criminal,  and  not  a  Juvenile.  We  think  it 
wholly  unnecessary  to  discuss  these  questions 
again.  We  have  no  doubt  .that  we  reached 
the  correct  conclusion  in  those  cases. 

We  know  of  no  law  authorizing  or  requir- 
ing that  a  female  under  18  years  of  age  and 
above  13  years  of  age  cannot  be  prosecuted 
for  any  felony,  or  that  the  district  Judge  is 
either  authorized  or  required  to  dismiss  a 
felony  indictment  against  a  female  and  have 
ber  tried  as  a  delinquent  child  or  as  a  Juve- 
nile can  be  when  a  male  under  17  years  of 
age.  We  know  of  no  law  which  has  provided 
a  place  of  imprisonment  other  than  the  peni- 
tentiary for  females  who  are  prosecuted  tin- 
der the  age  of  18  years  like  the  GatesvUle  In- 
stitution has  been  provided  for  males  under 
17  years  of  age.  The  necessity  for  such  a 
law  has  never  arisen  so  far  as  we  know.  At 
least,  there  is  no  such  law. 

The  evidence  was  clearly  sufficient  to  au- 
thorize the  verdict.  The  testimony  of  the 
appellant  herself  would  have  been  sufficient 
for  this.  Appellant's  special  peremptory 
charge  to  acquit  was  properly  refused  by  the 
trial  Judge;  and  so  was  his  charge  No.  2, 
even  If  the  record  should  show  that  either 
was  presented  in  such  a  way  and  in  such 
a  time  as  to  require  this  court  to  consider 
them. 

The  Judgment  Is  affirmed. 

D.4YIDSON,  J.,  not  present  at  consulta- 
tion. 
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MARSHALL  ▼.  STATE.    (No.  87M.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 

1915.  On   Motion  for   Rehearins,   Jan.   12, 

1916.  On  Motion  for  Farther  Rehearing,  Feb. 
18,  1916.) 

GimaNAi,  Law>  «=9ll71— Apfxai/— Habklesb 

Ekbob. 

In  a  prosecution  for  homicide  where  it  ap- 
peared that  accused  in  attempting  to  arrest  de- 
ceased on  a  misdemeanor  charge  shot  liim,  al- 
though he  did  not  even  know  deceased,  a  dying 
declaration  made  by  deceased  was  excluded  on 
objection  by  accused.  In  argument  the  prose- 
cuting attorney  referred  to  the  dying  declaration 
and  stated  that  the  reason  it  was  not  in  evidence 
was  because  it  had  been  objected  to.  Held 
that,  though  the  prosecuting  attorney  referred 
feelingly  to  the  evidentiary  value  of  the  dying 
declaration,  yet  as  the  jury  were  present  and 
knew  that  it  was  excluded  on  accused's  objec- 
tion the  reference  Uiereto  in  the  argument  was 
harmless,  if  erroneous,  particularly  in  view  of 
the  fact  that  only  15  years'  imprisonment  was 
passed  as  punishment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  3126.  3127;  Dec  Dig.  «s> 
1171.] 

Harper,  J.,  dissenting. 

Appeal  from  District  Coart,  Milam  Ck)au- 
ty ;  J.  C.  Scott,  Judge. 

E.  v.  Marshall  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

J.  W.  Gamer,  of  Roclidale,  and  Hender- 
son, Kidd  &  GilUs,  of  Cameron,  for  appel- 
lant. C.  0.  McDonald,  Asst  Atty.  Gen.,  for 
tbe  State. 

HARPER,  3.  Appellant  was  convicted  of 
moMer,  and  his  punishment  assessed  at  15 
years'  confinement  in  the  penitentiary. 

It  Is  made  to  appear  by  the  record  that 
the  deceased,  Marvin  Williams,  and  bis  wife 
had  parted,  and  his  wife  bad  returned  to  her 
mother's  home;  that  deceased  was  living 
with  Earl  Cook.  On  Friday  b^ore  the  homi- 
cide on  Monday,  deceased  went  to  the  home 
of  his  mother-in-law,  and  there  conducted 
himself  improperly,  firing  off  a  pistol  and 
doing  other .  unbecoming  acts.  The  matter 
was  reported  to  the  Justice  of  the  peace,  and 
a  complaint  sworn  out,  charging  deceased 
with  carrying  a  plstoL  The  Justice  issued  a 
warrant  and  delivered  it  to  Oie  constable  of 
the  precinct,  Mr.  J.  D.  Hamilton.  On  Mon- 
day, when  Hamilton  decided  to  go  after  de- 
ceased and  arrest  him  on  the  warrant,  he 
went  to  the  place  of  business  of  appellant 
and  requested  him  to  go  with  him.  Appel- 
lant got  In  the  buggy  with  Hamilton  and 
they  started,  appellant  being  unarmed.  They 
stopped  at  a  drug  store,  and  there  the  city 
marshal,  John  Bonds,  gave  appellant  a  pis- 
tol. When  the  constable  and  appellant  ar- 
rived at  Karl  Cook's  they  ascertained  the 
deceased  was  at  the  home  of  Mr.  Will  (?ook. 
They  went  to  Will  Cook's,  and  the  constable 
arrested  deceased.  After  the  arrest,  the 
evidence  conflicts  as  to  what  occurred,  but 
all  agree  that  deceased  fled,  and  the  con- 


stable and  appellant  pursued  him.  Several 
shots  were  fired,  as  the  officers  say,  to  frl^t- 
en  deceased.  None  of  them  struck  deceased 
except  one,  and  as  to  the  conditions  under 
which  this  shot  was  fired  the  evidence  is  In 
conflict  The  state  relied  on  the  statements 
of  deceased,  admitted  as  dying  declarations, 
and  according  to  this  statement  appellant 
and  deceased  outran  the  constable;  that 
when  api>ellant  was  near  to  and  dose  to  de- 
ceased he  stopped  to  reload  his  pistol,  and 
said  to  deceased,  "If  you  don't  stop,  I  will 
kill  you,"  and  he  (deceased)  replied,  "That  Is 
the  only  way  you  will  get  me,"  when  appel- 
lant shot  blm. 

The  defendant's  contention  is  that  the  first 
shots  were  fired  to  frighten  deceased  and 
cause  him  to  stop;  that  appellant  overtook 
him,  when  deceased  turned  and  began  to 
fight  appellant ;  that  appellant  struck  at  him 
with  the  pistol,  when  It  fired,  and  the  fatal 
wotmd  was  Inflicted.  The  evidence  shows 
deceased  was  a  strong,  able-bodied  man, 
weighing  about  185  pounds,  while  appellant 
would  weigh  not  exceeding  150  pounds. 

Will  Cook  was  permitted  to  testify  that 
after  deceased  was  carried  to  his  home  Dr. 
KUpatrlck  was  called,  appellant  having  gone 
with  Earl  Ck>ok  after  him,  and  the  doctor 
told  deceased,  "If  he  had  any  business  to 
attend  to  or  wanted  to  see  any  one,  he  had 
better  attend  to  It  or  see  them."  ShMrtly 
after  the  doctor  departed  deceased  said  to 
witness,  "Uncle  Will,  the  doctor  Is  Just  Uke 
I  have  been ;  I  knew  I  was  going  to  die  and 
I  want  to  tell  yon  how  It  was  done;''  and 
then  the  witness  was  permitted  to  detail, 
over  the  objection  of  appellant,  what  deceas- 
ed said  about  how  the  fatal  shooting  occfuiv 
red.  This  occurred  In  the  afternoon,  and 
George  Mlddleton  was  permitted  to  testify 
what  deceased  said  to  him  about  7  o'clock 
on  the  evening  he  was  shot,  over  appellant's 
objection.  Mlddleton  said  he  remarked  to 
deceased,  "Well,  you  will  be  sitting  up  in 
two  or  three  days,"  and  deceased  said,  "No, 
I  am  bleeding  inside;  I  will  never  sit  up;" 
and  then  Mlddleton  was  permitted  to  testify 
as  to  what  deceased  said  about  the  difficulty. 
The  testimony  of  both  these  witnesses  was 
objected  to  on  the  ground  that  no  suffidoit 
predicate  had  been  laid  to  admit  the  state- 
ments as  dying  declarations.  We  have  care- 
fully reviewed  the  authorities  dted  by  appel- 
lant, and  we  cannot  say  the  court  erred  In 
admitting  this  testimony,  althou^  It  would 
have  been  better  for  the  state  to  have  af- 
firmatively shown  that  deceased  was  sane 
and  in  his  right  mind.  This  it  seems  to  us, 
from  reading  the  record,  appears,  as  there  is 
no  evidence  that  the  doctor  administered  to 
him  any  medicine  that  would  and  could 
affect  his  mind,  nor  was  the  wound  such  a 
one  as  would  affect  him  mentally.  On  anoth- 
er trial  though.  If  the  same  dbjectlon  is  made 
to  the  testimony,  it  would  be  better  for  the 
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state  to  show  hj  positive  and  afflrmatlTe  tes- 
timony that  deceased  was  conscious  of  ap- 
proaching death  and  Iiad  no  hope  of  recov- 
ery; that  the  declarations  were  voluntarily 
made;  that  same  were  not  made  in  answer 
to  Interrogatories  calculated  to  elicit  a  par- 
ticular statement;  and  that  deceased  was 
in  his  right  mind  and  sane  at  the  time  he 
made  the  declarations  to  these  two  witness- 
es. This  becomes  important  In  this  case  In- 
asmuch as  deceased  was  carried  from  Rock- 
dale to  Cameron  the  next  day  and  there 
made  a  written  statement  to  the  sherUf, 
which  was  excluded  by  the  court  on  the  testi- 
mony of  Dr.  Best,  whose  testimony  was  such 
that  It  led  the  court  to  think  that  deceased 
at  that  time  had  not  given  up  all  hope  of 
recov»y,  but  Instead  seemed  to  have  a  hc^e 
of  recovery  if  given  proper  treatment 

We  have  said  this  much  In  view  of  an- 
other trial,  and  this  brings  us  to  the  question 
which  we  think  requires  a  reversal  of  the 
case.  Appellant's  counsel,  In  presenting  the 
case  to  the  Jury,  argued  that  but  little  weight 
should  be  given  to  the  alleged  dying  dec- 
larations of  deceased  as  testified  to  by  (Took 
and  Middleton;  that  when  he  made  such 
statements  he  was  angry,  as  men  would  be 
under  such  circumstances,  and  he  (counsel^ 
did  not  think  from  the  testimony  that  de- 
ceased had  given  up  all  hope  of  recovery, 
and  the  statement  was  not  made  under  the 
conditions  and  circumstances  which  showed 
that  deceased  was  conscious  of  approaching 
death,  and  with  the  seriousness  which  should 
attend  such  statements.  We  think  these 
comments  were  legitimate  and  proper,  and 
one  counsel  was  authorized  to  make  in  the 
light  of  the  fact  that  statements  made  by 
the  deceased  the  day  after  the  above  state- 
moits  were  made  were  excluded  by  the  court 
on  the  ground  that  deceased  had  not  at  that 
time  given  up  all  hope  of  recovery.  Such 
comments  went  to  the  weight  the  Jury  would 
give  to  such  statements,  and  was  not  a  crit- 
icism of  the  couirt  in  admitting  the  state- 
ment in  evidence,  which  he  did  admit  The 
theory  of  the  defense  was  based  on  the  testi- 
mony of  Hamilton  and  ai^>ellant,  and  pre- 
sented a  wholly  dUterent  state  of  facts,  and 
It  was  proper  and  legitimate  for  counsel  to 
argue  that  this  evidence  was  entitled  to 
greater  weight  and  was  more  reasonable  and 
consistent  with  all  the  evidence.  And  In 
reply  to  this  it  was  proper  for  the  state's 
counsel  to  insist  that  the  statement  was  made 
under  a  sense  of  Impending  death,  and  there- 
fore great  weight  should  be  given  to  It  by 
the  Jury,  and  more  than  should  be  given  to 
the  testimony  of  Hamilton  and  appellant 
who  would  naturally  be  interested  In  the  ver- 
dict to  be  returned.  But  state's  counsel  did 
not  stop  there.  In  the  bill  of  exceptions  pre- 
sented by  counsel  for  appellant  to  the  court 
It  Is  alleged  that  the  following  language  was 
used  by  counsel  for  the  state  In  his  dosLug 
address: 


"The  itate  endeavored  to  furnish  you,  gentle- 
men of  the  jury,  with  the  dying  declaration  of 
the  deceased,  and  if  his  dying  statement  made  in 
yonder  jail  to  Ben  Nabours,  the  deputy  sheriff, 
at  a  time  when  deceased  was  in  a  dying  condi- 
tion and  hia  life  blood  was  flowiDK  in  chambers 
where  it  was  not  accustomed  to  flow,  after  Dr. 
Best,  hia  physician,  had  told  him  thai  he  was 
standing  in  the  portals  of  death  and  was  soon 
to  face  hia  Maker  and  render  an  account  in  the 
courts  of  heaven  of  the  acts  of  his  life — a  solemn 
statement  made  in  writing  by  the  hands  of  the 
deputy  sheriff,  who  had  him  in  custody  and  at 
a  time  when  the  animositiea  and  prejudices  of 
life  had  all  vanished  from  hia  mind  and  his 
eyes  were  lifted  upwards  to  that  scene  where 
truth  alone  is  spoken,  it  is  because  you  [refer- 
ring to  and  pomting  to  defendant's  attorney] 
would  not  let  it  come.  We  offered  to  prove  this 
solemn  dying  declaration  of  this  man  made  un- 
der these  circumstances,  and  it  would  be  before 
you  now,  but  for  the  objections  of  the  defend- 
ant's attorneys." 

The  statement  made  by  deceased  to  Mr. 

Nabours  had  been  excluded  by  the  court  on 
the  ground  that  it  was  not  shown  to  be  a 
dying  declaration.  The  court  refused  to  ap- 
prove the  above  bill,  and  appellant  undertook 
to  prove  it  up  as  a  bystander's  bill,  and  it  Is 
sworn  to  by  Messrs.  J.  W.  Gamer,  W.  G.  Gil- 
11s,  and  T.  S.  Henderson.  All  these  gentle- 
ment  were  attorneys  fot>  apipellant  on  the 
trial  of  the  case,  and  we  hardly  think  they 
are  "bystanders"  within  the  meaning  of  the 
statute.  Of  course,  we  appreciate  that  when 
bills  are  refused  after  court  has  adjourned, 
it  is  difficult  to  prove  them  up  by  others  than 
the  attorneys  ^  at  so  late  a  time,  but  If  the 
stenographer's  act  has  brought  about  a  new 
condition  of  affairs,  rendering  a  change  in 
the  law  governing  these  matters  necessary, 
this  should  be  presented  to  the  Legislature. 
The  courts  cannot  amend  the  statute.  How- 
ever, when  the  court  refused  the  above  bill, 
the  court  prepared  one  of  his  own,  and  filed 
It  and  In  It  Is  shown: 

"After  the  testimony  had  been  closed,  the  jury 
charged,  and  the  case  was  being  argued  to  the 
jury,  defendant's  counsel  in  course  of  his  argu- 
ment attaclted  the  sufficiency  and  weight  of  the 
testimony  of  the  witnesses  Cook  and  Middleton 
as  to  the  deceased's  alleged  dying  declaration, 
and  argued  to  the  jury  that  these  witnesses 
were  more  or  less  interested,  that  Cook  was  a 
kinsman  and  was  prejudiced  against  the  defend- 
ant, and  that  the  testimony  of  these  two  wit- 
nesses was  fragmentary  in  character,  and  it  nec- 
essarily did  not  show  that  the  deceased  had 
made  the  statements  under  a  consciousness  of 
impending  death,  and  with  the  seriousness  which 
should  attend  such  statem«>t ;  that  they  were 
made  in  the  course  of  conversation  with  his  rel- 
atives and  friends,  and  under  circumstances 
which  show  that  bis  mind  was  inflamed  by  pas- 
sion against  defendant,  and  that  he  was  giving 
vent  to  his  feelings  rather  than  making  a  delib- 
erate statement  of  the  particulars,  and  that  the 
state  had  not  offered  the  testimony  of  the  wit- 
ness Dr.  Kilpatrick  to  show  that  deceased  was 
in  such  condition  as  to  make  his  statement  a 
dying  declaration,  and  that  under  thrse  circum- 
stances the  jury  could  not  give  to  the  declara- 
tions as  testified  to  by  these  witnesses  that  liigh 
degree  of  credit  to  which  dying  declarations  are 
entitled. 

"Thereafter  the  district  attorney,  in  his  clos- 
ing argument  to  the  Jury,  called  attention  to  the 
objection  of  defendant's  attorney  to  the  dying 
declaration  of  deceased  as  testified  to  by  Cook 
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and  Middleton,  and  In  a  bunt  of  passion  and 
eloKqve&ce  said:  They  tell  yon  tliat  tnese  are  not 
dying  declarations,  but  at  no  time  did  the  de- 
ceased alter  or  in  any  manner  change  the  decla- 
rations and  statements  made  by  him  to  Coolc  and 
Middleton  Immediately  after  the  shooting.  He 
did  not  make  any  contrary  statements  to  J.  D. 
Hamiltoi^  who  brought  him  from  Rockdale  to 
Cameron  on  the  train.  He  did  not  make  any 
contrary  statements  to  Ben  Nabours  at  the  jail. 
For  if  he  bad  done  so,  it  could  have  been  proven 
by  Ben  Nabours  at  a  time  when  deceased  was 
practically  dying  and  when  the  death  gnrgles 
were  in  his  throat,  and  about  an  hour  prior  to 
his  death;  and  if  the  deceased  made  any  such 
contrary  statement  different  from  what  he  made 
to  Cook  and  Middleton,  then  the  reason  it  is 
not  here  is  because  you  [pointing  to  defendant's 
attorney]  have  objected  to  it.' 

"While  the  district  attorney  was  making  thte 
statement,  counsel  for  the  defendant  was  en- 
deavoring to  have  him  stopped,  calling  upon  him 
to  stop,  and  appealing  to  the  judge,  who  for  the 
moment  was  not  upon  the  bench,  but  was  stand- 
ing near  hy,  with  his  band  on  the  bench,  and  be- 
fore be  could  resume  the  bench  the  above  state- 
ment bad  been  made  In  full  to  the  jury.  The  judge 
having  not  understood  the  language,  counsel  for 
the  defendant  stated  to  him  what  the  district  at- 
torney had  said,  and  stated  that  he  had  objected 
to  the  remarks,  and  sought  to  stop  them,  because 
the  statements  therein  made  were  not  in  evidence, 
and  had  been  excluded  from  the  consideration 
of  the  jury,  and  were  highly  prejudicial  to  the 
defendant,  and  calculated  to  inflame  the  minds 
of  the  jury  against  him,  and  asked  the  court  to 
admonish  and  Instruct  the  jury  not  to  consider 
the  statements,  and  to  reprimand  the  district  at- 
torney for  his  gross  violation  of  his  privilege 
and  require  him  to  withdraw  his  said  remarks, 
so  that  the  jury  might  understand  that  the  state- 
ments were  improper,  and  that  they  could  not 
consider  them  for  any  purpose,  and  that  the 
district  attorney  was  subject  to  reprimand  for 
having  made  them.  The  judge  merely  remarked, 
'I  sustain  your  objection;  I  don't  wish  any 
statements  made  outside  of  the  records;'  bnt 
failed  to  further  take  notice  of  defendant's  re- 
quest, or  to  further  instruct  and  admonish  the 
jury  concerning  said  language,  or  to  reprimand 
the  district  attorney,  or  to  require  him  to  witli- 
draw  Us  remarks. 

"The  defendant  excepted  to  the  remarks  of  the 
district  attorney  and  to  the  refusal  of  the  court 
to  instruct  the  jury  as  requested  by  defendant, 
as  hereinabove  shown." 

This  bill,  prepared  by  the  court,  must,  un- 
der the  clrcamstances,  be  taken  as  correctly 
presenting  the  matter,  and  in  It  Is  shown 
tbat  the  district  attorney  said: 

"He  [deceased]  did  not  make  any  contrary 
statement  to  Ben  Nabours  at  the  jail.  For  if 
he  had  done  so,  it  could  have  been  proven  by 
Ben  Nabours  at  a  time  when  deceased  was  prac- 
tically dying  and  when  the  death  gnrgles  were 
In  his  throat,  and  about  an  hour  prior  to  his 
death ;  and  if  the  deceased  made  any  such  con- 
ttary  statement  different  from  what  he  made  to 
Cook  and  Middleton,  then  the  reason  it  is  not 
here  is  because  you  [pointing  to  defendant's  at- 
torney] have  objected  to  it." 

This  was  improper  argument,  and  should 
not  have  been  made.  If  counsel  for  defend- 
ant thought  the  testimony  of  Ben  Nabours  In- 
admissible, It  was  bis  duty  to  object  to  It, 
and  it  seems  the  court  took  the  same  view  of 
It  as  did  counsel  for  appellant,  and  it  was 
Improper  for  counsel  for  the  state  to  aay  that 
"deceased  made  no  contrary  statement  to 
Ben  Nabours."  What  he  said  to  Nabours 
was  not  In  evidence,  and  It  could  not  be  got- 


ten before  the  Jury  In  this  Indirect  way. 
This  argument  would  give  added  strength  to 
the  testimony  of  Cook  and  Middleton,  which 
had  been  attacked  for  various  reasons,  and 
coming  at  the  close  of  the  argument  would  be 
calculated  to  Influence  the  Jury.  A  Jury  at 
times  cannot  understand  why  certain  testi- 
mony Is  excluded,  and  they  resent  at  times 
the  fact  It  Is  excluded,  and  If  counsel  Is  per- 
mitted to  argue  that,  it  they  could  have 
heard  it,  what  It  would  have  shown,  they 
are  likely  to  accept  the  statement  of  the  pros- 
ecution as  to  what  It  would  have  shown,  and 
give  to  such  statement  undue  weight. 

In  this  case  the  evidence  discloses  appel- 
lant bad  never  met  deceased,  and  knew  no 
such  man  existed  until  summoned  by  Hamil- 
ton to  go  with  him  to  make  the  arrest  The 
reason  for  the  homldde,  whatever  It  was, 
arose  from  Incfdents  attendant  upon  the  at- 
tempted arrest.  His  testimony,  the  testimony 
of  Hamilton,  and  the  testimony  of  WBl  Cook 
(outside  of  the  dying  declaration)  would  tend 
strongly  to  show  that  appellant,  if  guilty  of 
any  offense,  was  guilty  of  no  higher  gn^ade  of 
offense  than  manslaughter.  And  yet,  with 
this  closing  speech  of  coun^l  ringing  in  their 
ears,  the  Jury  returns  a  verdict  finding  ap- 
pellant guUty  Of  murder,  assessing  a  very 
heavy  penalty.  We  cannot  say  this  improp- 
er argument  did  not  contribute  to  such  a 
verdict  being  rendered. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

PRBNDERGAST,  P.  J.  (dissenting).  The 
reversal  of  this  case  on  the  ground  stated  in 
the  opinion.  In  my  Judgment,  violates  all  of 
the  principles  heretofore  established  by  this 
court  on  the  subject,  and  is  contrary  to  prac- 
tically all  cases  heretofore  decided  on  that 
point  Mooney  v.  State,  176  S.  W.  56,  and 
cases  therein  cited;  Martonl  ▼.  State,  167  S. 
W.  350,  and  cases  therein  dted. 

Both  the  bm  and  the  statement  of  facta 
with  absolute  certainty  show  (I  quote  from 
the  bill,  whldi  is  the  same  as  the  statement 
of  facts): 

M*  •  •  rjijjg  gfgjg  proved  by  the  witness 
Ben  Nabours  as  follows: 

"I  was  the  deputy  sheriff  In  charge  of  the  jaO 
when  the  deceased,  Marvin  Williams,  was 
brought  over  from  Rockdale.  When  he  was 
brought  to  the  jail,  I  sent  for  Dr.  B.  E.  Best, 
the  county  physiciaa.  When  be  came,  he  exam- 
ined deceased  and  said  to  him,  'Xou  ore  a  mighty 
sick  man,  and  the  chances  are  you  will  never 
be  any  better.'  I  then  asked  him  if  there  was 
any  word  he  wanted  to  send  anybody.  He  said 
be  wanted  to  let  his  uncle  know  about  it  He 
then  told  me  that  he  wanted  me  to  write  down 
his  statement  al>out  how  he  was  shot  I  told 
him  I  would  and  I  wrote  it  down  in  a  little 
pocket  memorandum  book  and  he  signed  it  I 
nave  the  book  here  [producing  a  small  mem- 
orandum book  from  his  pocket]. 

"Here  the  defendant's  attorney  objected  to 
the  testimony  of  the  witness  and  to  tiie  intro- 
duction of  any  statement  because  no  sufficient 
predicate  had  been  laid  for  its  introduction  as 
a  dying  declaration;  and  the  court  remarked, 
'Is  Dr.  Best  in  the  courtroom^    ^e  District 
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Attorney  said,  Tea,  sir.'  The  court  then  said. 
'I  would  like  to  hear  him  before  I  rule.'  There- 
upon Dr.  E.  E.  Best  testified:  _  I  was  called  to 
see  the  young  man  Marvin  Williams  at  the  coun- 
ty iaiL  I  found  him  greatly  prostrated  and  in 
a  dying  condition.  He  was  not  able  to  talk 
mudt.  I  asked  him  how  it  occurred  and  told 
him  his  condition— that  he  was  a  very  sick  man. 
He  said,  '1  know  it.  I  may  not  get  better.'  I 
said,  'Ton  may  not  get  well,  and  if  yon  do  not 
get  well  or  get  better,  what  do  yon  wish  me  to 
do?'  He  replied,  'Notify  my  uncle  in  Bock- 
dale.'  He  remarked  from  time  to  time,  'You 
have  got  to  do  something  for  me.'  I  told  him, 
"We  may  take  you  to  a  sanitarium.'  He  said, 
*Take  me  anywhere.'  His  attitude  seemed  to 
be  that  he  wanted  something  done  for  himself 
Immediately.  He  was  in  intense  pain  and  want- 
ed reliel  He  said,  *I  know  I  am  bad  hurt,  but 
I  want  you  to  do  something  for  me.'  At  another 
time  he  said,  'If  you  don't  take  me  to  the  sani- 
tarium, I  am  going  to  die'  or  'I  won't  get  over 
this.'  The  impression  made  on  me  by  bis  re- 
marks was  that  he  was  in  distress  and  wanted 
me  to  do  something  to  give  him  relief.  He  ex- 
pressed no  belief  that  he  was  going  to  get  bet- 
ter or  tliat  he  was  going  to  die.  But  his  re- 
marks impressed  me  that  he  was  in  distress  and 
wanted  something  done  and  felt  that  something 
must  be  done  right  away  and  probably  felt  that 
he  wanted  me  to  relieve  him  from  physical  suf- 
fering because  he  was  in  distress. 

"Here  the  jury  was  retired  by  direction  of  the 
court,  and  the  witness  Dr.  Best  was  further  ex- 
amined in  the  absence  of  the  jury,  and,  after 
the  court  had  further  examined  him,  the  court 
sustained  defendant's  objection  to  the  testimony 
of  the  witnesses  Nabours  and  Best,  and  excluded 
the  same  from  the  jury  and  excluded  the  state- 
ment referred  to  in  the  testimony  of  the  wit- 
ness Ben  Nabours  as  a  dying  declaration." 

When  Dr.  Best  testlfled  on  the  point,  appel- 
lant again,  In  the  presence  and  bearing  of 
the  jary,  objected,  because  tbe  predicate  was 
not  sufficient  to  offer  the  said  written  state- 
ment as  a  dying  declaraticm.  It  was  at  that 
point  and  after  tbe  testimony  of  both  of  these 
witnesses  and  tbe  objections  bad  been  made 
In  tbe  presence  and  hearing  of  the  jnrytbat 
the  court  retired  tbe  jury.  He  then  heard 
Dr.  Best  farther  testify  on  the  point,  but 
neither  the  bill  nor  the  statement  of  facts 
gives  what  further  testimony  Dr.  Best  gars 
btfore  tbe  conrt  out  of  the  hearing  of  the 
jury.  The  conrt  after  hearing  this  further 
testimony  by  I>r.  Best,  then  sustained  appel- 
lant's objections  and  excluded  said  testimony. 

There  can  be  no  doubt  but  that  the  pros- 
ecQtlng  attorney  conld  properly  argue  as 
be  did,  with  possibly  the  sole  exception  of 
this  statement:  "Then  the  reason  It  Is  not 
here  is  becaose  you  [pointing  to  defendant's 
attorneys]  have  objected  to  It" — simply  that 
and  nothing  more.  Appellant's  attorneys  at 
the  time  objected  to  that  argument  of  the 
prosecuting  attorney,  and  the  court  promptly 
sustained  their  objection.  They  did  not,  on 
the  trial,  attach  enoogb  Importance  to  the 
matter  to  even  ask  a  written  charge  from 
the  court  to  the  jury  tp  disregard  said  argu- 
ment As  stated,  it  all  occurred  in  the  pres- 
ence and  the  hearing  of  the  jnry,  and  they 
bad  absolute  knowledge  at  the  time  said 
prosecotlng  attorney  made  said  argument 
that  aiveUant's  attorneys  had  objected  to 


said  proposed  testimony,  and  that  It  was. ex- 
cluded by'  the  court  on  their  objection. 

Tinder  the  circumstances,  I  think  It  not 
only  Improbable,  but  practically  Impossible, 
for  the  prosecuting  attorney's  argument  to 
have  ta  the  slightest  degree  Influenced  tbe 
jury  either  to  find  the  appellant  guilty  ot 
murder  or  to  enhance  his  punishment  there- 
for. I  think  It  utterly  unreasonable  that  the 
jury,  because  of  said  argument,  under  the 
circumstances.  Ignored  their  oaths  to  decide 
the  case  on  the  evidence,  and  to  have  decid- 
ed It,  or  been  In  any  way  influenced  In  decid- 
ing It,  because  of  said  argument.  To  my 
mind,  it  Is  utterly  unreasonable  to  think  or 
Imagine  that  the  jury,  disinterested  and 
wholly  unbiased,  should  ignore  an  of  the 
evidence  In  the  case,  all  of  the  argument  of 
the  able  attorneys  on  both  sides  on  tbe  merits 
of  the  case,  violate  their  oaths  aiid  decide  the 
case,  or  be  Influenced  in  any  way  In  deciding 
It,  because  of  said  one  slight  short  statemient 
of  which  they  each  bad  absolute  knowledge, 
without  reference  to  what  the  attorney  said. 

The  court  submitted  both  manslaughter 
and  aggravated  assault.  Tbe  jury,  under 
their  oaths,  after  hearing  all  the  evidence, 
charge  of  tiie  conrt  and  argument  of  counr 
sel,  refused  to  find  him  g^ullty  of  either  man- 
slaughter or  aggravated  assault,  but  Instead 
found  him  guilty  of  murder,  as  the  evidence 
amply  warranted,  if  It  did  not  require,  them 
to  so  find.  The  deceased  was  shot  In  the 
back  and  killed  by  the  appellant,  while  be 
was  running  and  40  or  50  yards  away  from 
him.  To  my  mtnd,  tbe  fact.  If  It  be  a  fact, 
that  appellant  bad  bad  no  previous  acquaint- 
anue  with  the  deceased  Instead  of  being  in 
his  favor  is  against  him.  He  had  no  reason 
or  cause  whatever  to  shoot  tbe  deceased  In 
the  back,  while  he  was  running  from  him, 
and  kill  him.  The  penalty,  In  my  opinion,  Is 
not  a  heavy  penalty,  considering  all  the 
facts  of  this  case.  Human  Ufe  In  this  state 
seems  to  be  the  only  cheap  thing  In  It.  Here 
the  appellant,  without  cause  or  justification, 
shoots  down  the  deceased,  a  young  man  Just 
past  22  years  of  age,  who  In  all  human  ex- 
pectancies would  have  lived  at  least  bis  three 
score  years  and  ten.  If  not  longer,  and  he  and 
his  family  and  the  state  Is  deprived  of  bis 
life  of  perhaps  60  years  by  tbe  appellant; 
and  he  should  consider  himself  fortunate. 
Indeed,  if  he  escapes  with  punishment  of 
confinement,  not  deprivation  of  his  life,  for 
even  16  years.  I  think  16  years,  or  not  less 
than  6  nor  more  than  16,  as  bis  sentence  is 
under  tbe  law  now,  is  not  a  heavy  penalty, 
but  a  very  moderate  one. 

In  my  opinion,  this  judgment  should  not  be 
reversed,  but  it  should  be  affirmed. 

On  Motion  for  Rebearlng. 

FRENDE!BQAST,  P.  J.  We  have  again 
reviewed  this  case  and  have  readiied  the 
conclusion  that  the  dissenting  opinion  hereto- 
fore filed  correctly  decides  the  question  on 
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which  the  original  opinion  reversed  the  case. 
In  view  of  both  opinions,  we  think  It  un- 
necessary to  furtlier  discuss  the  question. 
The  dissenting  opinion  will  now  be  made  the 
opinion  of  the  court 

It  is  therefore  ordered  that  the  rehearing 
herein  be  granted,  the  Judgment  reversing  and 
remanding  the  case  set  aside,  and  the  order 
now  entered  will  t>e  that  the  case  be  in  all 
things  affirmed. 

HARPER,  J.  I  wish  to  enter  this  my  dis- 
sent to  the  Judgment  granting  the  motion  for 
rehearing  and  affirming  the  Judgment.  I 
think  the  case  should  be  reversed,  and  ad- 
here to  the  original  opinion. 

On  Motion  for  Further  Rehearing. 

PRENDERGAST,  P.  J.  In  his  dissenting 
opinion  Judge  HARPER  has  collated  a  large 
number  of  cases  wherein  the  argument  of 
prosecuting  attorneys  have  been  condemned 
by  this  court,  and  some  cases  reversed  be- 
cause thereof.  In  a  great  number  of  them 
reversals  were  not  had  alone  because  of  such 
condemned  arguments,  but  they  were  re- 
versed on  other  grounds,  and  what  was  said 
of  the  arguments  was  more  in  view  of  an- 
other trial  and  as  a  caution  to  prosecuting 
attorneys  than  otherwise. 

He  has  also  copied  some  portions  of  the 
opinions  of  the  Judges  in  some  of  them,  and 
ingeniously  contends  they  apply  to  the  ques- 
tion in  this  case.  But  we  think  what  is  quot- 
ed as  said  by  the  Judges,  when  taken  In  con- 
nection with  the  facts  and  argument  they 
were  discussing  In  those  cases,  are  inapplica- 
ble to  this  case.  It  would  be  a  useless  waste 
of  time  to  point  out  the  various  distinctions 
and  inapplicability  of  these  cases. 

It  Is  unfortunately  true  the  Judges  In  writ- 
ing opinions  have  not  always  had  and  kept 
in  mind  the  proper  rules  applicable  In  the 
discussion  and  condemnation  as  reversible,  of 
arguments  of  prosecuting  attorneys.  Because 
of  this,  some  arguments  have  been  condemned 
as  reversible  in  connection  with  other  reversi- 
ble errors  (and  sometimes  perhaps  without 
any  other  reversible  error),  which  should  not, 
and  otherwise  would  not,  have  been. 

On  the  other  hand,  an  equally  large  num- 
ber of  cases  as  Judge  HARPER  has  collated, 
could  be  collated,  wherein  this  court  has  held 
arguments  of  prosecuting  attorneys  objected 
to,  were  not  cause  for  reversal,  and  some  of 
them,  apparently  at  least,  much  more  hurtful 
to  the  accused  than  the  argument  in  this 
cause  could  have  been.  But  we  see  no  neces- 
sity at  this  time  of  collating  them. 

The  rules  on  this  subject  are  clearly  and 
distinctly  laid  down  In  such  cases  as  Bass  v. 
State,  16  Tex.  App.  69;  Pierson  v.  State,  18 
Tex.  App.  S24 ;  House  v.  State,  19  Tex.  App. 
227 ;  Tweedle  v.  State,  29  Tex.  App.  686,  16 
S.  W.  544 ;  Young  v.  State,  19  Tex.  App.  542; 
Kennedy  v.  State,  19  Tex.  App.  634;  Hatchell 
V.  State,  47  Tex.  Cr.  R.  385,  84  S.  W.  234; 


Felder  v.  State,  69  Tex.  Cr.  R.  146, 12T  S.  W. 
1056;  and  an  innumerable  number  of  other 
cases  following  these,  and  to  the  same  effect, 
and  down  to  this  very  date. 

We  correctly  stated  how  all  this  matter  oc- 
curred before  the  Jury  In  the  opinion  of 
Judge  PRENDERGAST  when  first  written 
by  him  as  a  dissenting  opinion.  It  Is  un- 
necessary to  again  state  it,  or  farther  discuss 
the  question. 

The  mott<m  for  rehearing  Is  overruled. 

HARPER,  J.  (dissenting).  On  the  original 
hearing  this  case  was  reversed  and  remand- 
ed, Presiding  Ju^ge  PRENDERGAST  dis- 
senting. On  state's  motion  for  rehearing,  the 
original  opinion  was  overruled  and  the  case 
affirmed,  this  writer  entering  his  dissent  Ap- 
pellant has  now  filed  a  motion  for  rehearing, 
and  I  wish  to  state  more  fully  why  I  cannot 
agree  to  an  affirmsuice  of  the  case,  and  my 
reasons  for  thinking  such  error  was  coamdt- 
ted  as  should  result  in  a  reversal  of  the  case. 

In  the  original  opinion,  I  held  that  the 
court  committed  no  error  In  admitting  the 
testimony  of  Cook  and  Mlddleton  as  to  what 
they  claimed  were  the  dying  dedaratlona  of 
deceased.  While  my  Brethren  express  no 
opinion  on  this  question,  I  suppose  they  agree 
with  me,  as  they  affirm  the  case.  However, 
appellant  earnestly  Insists  we  were  in  error 
in  BO  holding,  and  says  there  Is  no  testimony 
showing  that  deceased  was  sane  at  the  time 
he  made  such  declarations,  and  contends  that 
the  testimony  would  rather  suggest  that  de- 
ceased was  unbalanced  and  deranged  mental- 
ly. In  this  view  I  cannot  concur.  It  Is  true 
the  record  discloses  deceased,  a  few  days  be- 
fore the  homicide,  had  behaved  very  unseemly, 
had  cursed  and  abused  his  wife,  and  threat- 
ened at  one  time  to  kill  and  bum  his  wife, 
but  his  wife  attributed  this  to  meanness  and 
drinking.  While  the  question  was  not  asked 
the  witness,  "Was  deceased  sane  at  the  time 
you  were  talking  with  him?"  yet  they  detail 
a  conversation  and  acts  and  conduct  of  de- 
ceased, from  which  no  reference  could  be 
drawn  but  that  be  was  sane  and  rational  at 
the  time  be  made  the  declarations  testified 
to.  As  said  by  Mr.  Branch,  In  his  work  on 
Criminal  Law  In  section  485 : 

"It  la  enough,  if  It  satisfactorily  appear  in  any 
mode  that  they  were  made  under  proper  sanc- 
tion, whether  it  be  directly  proved  by  express 
language  of  the  dedarant  or  be  inferred  from 
his  conduct  and  other  circumstances  in  the 
case,  all  of  which  are  resorted  to  in  order  to  as- 
certain the  state  of  declarant's  mind"— citing 
Morgan  V.  State,  64  Tex.  Cr.  R.  549,  113  S.  W. 
934,  and  a  number  of  other  cages. 

While,  as  contended  by  appellant.  It  la 
true  the  state  did  not  call  the  attending 
physician.  Dr.  Kilpatrlck,  but  relied  on  the 
testimony  of  a  kinsman  of  deceased.  Will 
Cook,  and  a  neighbor,  George  Mlddleton,  not 
only  to  prove  the  dying  declarations,  but  also 
the  facts  that  would  render  the  statement 
admissible,  and  whUe  we  held,  and  are  still 
of  the  opinion,  that  the  testimony  of  these 
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two  men  was  sufficient  to  render  tbe  declara- 
tions admissible,  yet  stich  facts,  la  onr  opin- 
ion, but  emphasize  the  error  la  permitting 
tbe  district  attorney  to  strengthen  and  lend 
additional  weight  to  the  testimony  of  these 
two  men  by  stating  In  his  dosing  argument 
what  the  deputy  slieriff  would  bare  testified 
to  had  not  appellant  interposed  an  objection 
to  his  testimony.  As  stated,  in  other  words, 
the  objection  of  appellant  to  tbe  testimony 
of  Co(^  and  Mlddleton  as  to  the  alleged  dy- 
ing declaration  went  to  tbe  weight  to  be  given 
this  testimony,  and  did  not  render  it  inad- 
missible. Appellant's  counsel  in  their  argu- 
ment to  tlie  Jury  took  this  view  and  were 
contending  that  but  little  weight  should  be 
given  to  this  testimony  by  tlie  Jury,  or,  as 
stated  by  the  court  in  tbe  bill  prepared  by 
lilm: 

"Defendant's  counsel  in  course  ctf  liis  argu- 
ment attacked  the  sufficiency  and  weight  of  tbe 
teetimony  of  the  witnesses  Cook  and  Middleton 
as  to  the  deceased's  alleged  dying  declaration, 
and  argued  to  the  juiy  that  these  witnesses  were 
more  or  less  interested,  that  Cook  wag  a  kins- 
man and  was  prejudiced  against  the  defend- 
ant, and  that  the  testimony  of  these  two  wit- 
nesses was  fragmentary  in  character,  and  it 
necessarily  did  not  show  that  the  deceased  had 
made  the  statements  under  a  conacioosness  of 
impending  death,  and  with  the  seriousness  which 
should  attend  such  statement;  that  the^  were 
made  in  the  course  of  conversation  with  his 
relatives  and  friends  and  mider  circumstances 
which  show  that  bis  mind  was  inflamed  by  pas- 
sion against  defendant,  and  that  he  was  givini; 
vent  to  his  feelings  rather  than  making  a  de- 
liberate statement  of  the  particulars,  and  that 
the  state  had  not  offered  the  testimony  of  the 
witness  Dr.  Eolpatrick  to  show  that  deceased 
was  in  such  condition  as  to  make  his  statement 
A  dying  declaration,  and  that  under  these  cii^ 
comstances  the  jury  could  not  give  to  the  dec- 
larations as  tesbfieu  to  by  these  witnesses  that 
high  degree  of  credit  to  which  dying  declara- 
tions are  entitled." 

When  appellant's  counsel  had  made  this 
ai^ument,  tbe  force  of  it  not  only  apparently 
impressed  tbe  Jury,  but  impressed  counsel  for 
tbe  state,  and  state's  counsel  became  fearful 
that  tbe  Jury  would  give  but  little  weight  to 
this  testimony  admitted  under  the  predicate 
they  had  laid  and  circumstances  in  the  case, 
and  to  strengthen  this  testimony  and  cause 
the  Jury  to  give  it  added  weight,  they  go  out- 
side the  record  and  state  what  they  could 
hare  proven  by  a  d^uty  sheriff  as  to  what 
deceased  said  on  another  and  different  occa- 
sion, if  appellant  had  not  objected.  Or,  to 
put  it  In  the  language  of  the  trial  court: 

"Thereafter  the  district  attorney,  in  bis  dos- 
ing argument  to  the  jury,  called  attention  to  the 
objection  of  defendant's  attorney  to  the  dying 
declaration  of  deceased  as  testified  to  by  Cook 
and  Middleton:  and  in  a  burst  of  passion  and 
eloquence,  said:  'They  tell  you  that  these  are  not 
dying  declarations,  but  at  no  time  did  the  de- 
ceased alter  or  in  any  manner  change  the  dec- 
larations and  statements  made  by  him  to  Cook 
and  Middleton  immediately  after  the  shooting. 
He  did  not  make  any  contrary  statements  to 
J.  D.  Hamilton,  who  broa^ht  him  from  Bock- 
dale  to  Cameron  on  the  train.  He  did  not  make 
any  contrary  ttatemenU  to  Ben  Nabourt  at  the 
jail.  For,  if  he  had  done  lo,  it  oould  have  been 
proven  by  Ben  Nabourt  at  a  Ume  when  de- 
eeated  «m«  vraotioally  dying  and  vahen  the  death 


gurgtee  were  in  hit  throat,  and  about  an  hour 
prior  to  his  death;  and  {/  the  deceased  made  any 
euch  contrary  $tatement$  different  from  what 
he  tnafie  to  Cook  and  Middleton,  then  the  rea- 
son it  M  not  here  i*  hecaute  you  [pointing  to 
defendant's  attomeu/}  have  objected  to  It.'" 
(Italics  ours.) 

In  what  more  emphatic  language  could 
the  district  attorney  have  told  the  Jurors 
that,  if  counsel  for  appellant  Iiad  not  object- 
ed to  Ben  Nabours  testifying,  be  would  have 
proven  by  him  the  same  testimony  as  he  had 
proven  by  Cook  and  Middleton  V  State's  coun- 
sel had  called  Ben  Nabours  to  the  witness 
stand  and  tried  to  make  this  proof.  The 
court  had  sustained  appellant's  objection  and 
would  not  permit  Nabours  to  testify,  for  the 
reason  that  I>r.  Best,  who  was  attending  de- 
ceased at  that  time,  made  it  apparent  that  de- 
ceased did  not  then  appreciate  that  he  was 
in  a  dying  condition  and  had  no  hope  of  re- 
covery. Tills  was  24  hours  after  the  state- 
ment Cook  and  Middleton  claim  had  been 
made  to  them.  State's  counsel  must  have  ap- 
preciated the  fact  that  the  Jury  under  such 
circumstances  would  give  but  little  weight 
to  the  dying  declarations  testified  to  by  Cook 
and  Middleton,  and  without  that  statement 
there  would  be  no  evidence  to  Justify  a  con- 
vlctloh  for  murder,  but  the  testimony  and 
all  the  testimony  outside  of  that  declaration 
would  only  Justify  a  conviction  for  man- 
slaughter, if  in  fact  the  Jury  would  not  find 
appellant  Justified  under  his  plea  of  self-de- 
fense. 

The  writer  has  searched  the  authorities, 
and  in  his  c^inion  has  found  no  case  that 
would  Justify  a  holding  that  such  improper 
conduct,  statement,  and  argument  of  the  dis- 
trict attorney  would  not  present  reversible 
error,  where  the  person  on  trial  is  found 
guilty  of  the  higher  grade  of  offense  and 
more  than  the  minimum  punishment  assessed. 

As  said  by  Judge  Hurt,  in  Parks  v.  State, 
35  Tex.  Cr.  R.  382,  33  S.  W.  874 : 

"It  is  always  within  the  province  of  counsel, 
for  either  the  state  or  the  defendant,  to  fully 
cover  all  the  field  authorized  by  the  testimony 
elicited  on  the  trial,  and  to  draw  therefrom  all 
legitimate  deductions,  and  to  explain  the  same 
with  argument  and  illustration;  and  we  would 
not  be  understood  as  in  any  wise  placing  a  limit 
to  legitimate  and  proper  argument  to  be  in- 
dulged in  by  counsel,  either  for  the  state  or  the 
defendant.  There  are  barriers,  however,  that 
cannot  be  passed;  and  when  it  is  made  to  ap- 
pear to  us  that  remarks  have  been  used  outside 
the  evidence  in  the  case,  especially  of  a  denun- 
ciatory character,  such  as  are  calculated  to  in- 
flame the  minds  of  the  jury  against  the  defend- 
ant, and  more  especially  when  it  is  shown  that 
these  remarks  were  used  in  the  closing  argu- 
ment, with  no  opportunity  to  reply  on  the  part 
of  the  defendant,  sO  abused,  it  is  the  duty  of 
this  court  to  interfere." 

See,  also,  Thompson  v.  State,  33  Tex.  Cr. 
B.  476,  26  S.  W.  987 ;  Conn  v.  State,  11  Tex. 
App.  400. 

In  Bobbins  v.  State,  47  Tex.  Cr.  B.  318,  83 
8.  W.  693,  122  Am.  St  Bep.  694,  Judge  Hen- 
derson said: 

"Bearing  in  mind  that  there  was  no  evidence 
whatever  of  this,  and  that  none  could  have  been 
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introduced  (as  in  this  case),  it  simply  demon- 
strated how  the  district  attorney  *  •  *  at- 
tempted to  evade  the  law.  ♦  •  •  It  oceuw 
to  ns  that  such  conduct,  even  thoagli  the  coait 
instructed  the  jury  to  disrcBard  such  argument, 
TCould  be  cause  for  reversal.  So  much  of  this 
character  of  argument  wag  calculated  to  thor- 
oughly poison  the  minds  of  the  jurors  against 
appellant  aa  a  man  of  the  most  base  and  Tlcioos 
character,  and  not  only  tend  to  his  convictioii, 
but  also  to  increase  his  punishment  Under  tbe 
circumstances  it  was  impossible  for  the  court  to 
withdraw  the  dagger  and  heal  the  wound  infliet- 
od  at  the  same  time.  Rutherford  ▼.  State,  67 
S.  W.  100." 

In  Greene  ▼.  State,  17  Tex.  App.  407,  Judge 
WUlson  said: 

"It  was  improper  for  coansel  for  the  prosecu- 
tion in  the  concluding  argument  to  state  that  if 
the  defendant's  stepdaugrhter  had  been  examined 
as  a  witness  •  •  •  she  would  have  testified 
to  certain  facts.  Such  statement  was  not  war- 
ranted by  the  evidence;  was  not  legitimate  argu- 
ment; and  was  not  justified  by  anything  said 
by  counsel  for  defendant  in  addressing  the 
jury." 

See,  also,  lAubacb  r.  State,  12  Tex.  Ai^. 
591. 

In  Nalley  y.  State,  28  Tex.  App.  392,  13  a 
W.  672,  Judge  White  said : 

"Even  if  the  prosecuting  officer  could  have 
proved  what  he  stated,  such  testimony  would 
liave  been  clearly  inadmissible  against  defend- 
ant, unless  he  had  been  directly  connected  with 
the  matter.  Favors  v.  State,  20  Tex.  App.  158; 
Marshall  v.  State.  5  Tex.  App.  273.  There  be- 
ing no  proof  that  these  overtures  to  the  witness 
were  made  by  the  authority  or  with  the  knowl- 
edge of  the  accused,  such  statement  by  the  dis- 
trict attorney  was  illegal  and  unjust,  and  was 
highly  calculated  to  prejudice  the  accused.  Bap- 
bee  r.  State,  23  Tex.  Appt  199  [4  S.  W.  684]. 
Anything  Sam  Nalley,  the  brother,  might  have 
done  in  the  matter,  in  the  absence  and  without 
the  knowledge  of  defendant,  was  most  clearly 
inadmissible  against  and  could  not  be  binding 
upon  him  (Maines  v.  State,  23  Tex.  App.  568  [5 
S.  W.  123]),  and  afforded  no  reasonable  pre- 
sumption or  inference  pertinent  to  the  issue  in 
the  case  for  which  defendant  was  on  trial,  and 
the  court  should  have  so  instructed  the  jury 
(Taylor  v.  State,  27  Tex.  App.  464  [11  S.  W. 
462]).  'No  improper  means  should  be  resorted 
to  to  prejudice  the  minds  of  the  jury  against 
•the  defendant  in  the  remotest  degree.  No  testi- 
mony should  be  offered  on  the  part  of  the  prose- 
cution that  is  not  relevant  and  legal.  No  re- 
marks should  be  made  by  counsel  for  the  state 
which  are  not  fully  warranted  by  the  evidence.' 
Gazley  v.  State,  17  Tex.  App.  267.  That  the 
course  of  the  district  attorney  in  this  matter  was 
calculated  to  prejudice  the  rights  of  defend- 
ant is.  we  think,  manifest.  How  far  he  has  been 
prejudiced,  in  the  absence  of  any  attempt  upon 
the  part  of  the  court  to  obviate  and  avert  the 
prejudice,  it  is  impossible  to  tell.  The  law  de- 
mands a  fair,  impartial,  and  legal  trial.  For 
this  apparent  wrong  done  the  defendant  in  the 
trial  b(>low,  the  judgment  iq  reversed  and  cause 
remanded.' 

In  Exon  v.  State,  33  Tex.  Cr.  R.  469,  26  S. 
W.  1090,  Judge  Simkins  sharply  criticizes  dis- 
trict attorneys  for  stating  what  could  have 
been  proven  by  a  witness  had  the  court  not 
excluded  the  testimony.    He  says: 

"Now  •  •  •  the  evidence  was  excluded  by 
the  court,  but  the  district  attorney  informed  the 
jury  that  the  entire  grand  jury  would  swear  to 
the  fact  that  Mrs.  Exon  stated  she  saw  her  hus- 
band and  daughter  in  a  compromising  position. 
•  *  *  There  can  be  no  question  as  to  the  im- 
portance of  this  testimony.    *    ■    •    x^e  state- 


ment of  Mn.  Exon  b^ore  the  grand  jury  would 
therefore  be  naturally  taken  by  the  jury, 
•  *  •  to  be  strong  corroboration  of  her 
daughter's  testimony;'*^  and  the  case  was  re- 
versed. 

In  Clark  t.  State,  23  Tex.  Aiv.  263,  5  S. 
W.  116,  Judge  WUlson  said: 

"Oonnsel  for  the  state,  in  tito  dosing  aiKu- 
ment,  alluded  to  certain  testimony  offered  by 
the  state,  and  which  had  been  rejected  by  the 
court,  and  stated  that  he  could  have  proven 
certain  facts  by  said  testimony  tiad  not  the  de- 
fendant interposed  objections.  This  was  not 
legitimate  argument,  was  injurions  error,  and 
should  have  been  promptly  and  emphatically 
condemned  by  the  court,  and  its  injurious  tend- 
ency, so  far  as  possible,  removed  from  Uie  minds 
of  the  jury." 

And  in  commenting  on  improper  testimony 

!  being  Injected  Into  the  case  In  the  district 

I  attorney's  closing  argument,  Judge  WUlson 

I  said  in  TUlery  v.  State,  24  Tex.  App.  274,  5 

S.  W.  846,  5  Am.  St  Rep.  882: 

"These  matters  were  wholly  foreign  to  the 
case  on  trial,  without  any  support  •  •  •  in 
the  evidence,  and  were  calculated  to  operate 
upon  the  minds  of  the  jury  prejudiciaUr  to  tbe 
defendant.  These  improper  remarks,  if  there 
was  no  other  error  apparent  in  this  record, 
would  justify,  if  not  demand,  a  reversal  of  the 
judgment" 

Judge  White  so  announces  In  Fuller  ▼. 
State,  30  Tex.  App.  665, 17  S.  W.  1108 ;  Judge 
Simkins  In  Weatherford  v.  State,  31  Tex.  Cr. 
R.  536,  21  S.  W.  251,  37  Am.  St  Rep.  82S; 
Judge  Henderson  In  Beardon  t.  State,  46  Tex. 
Cr.  R.  148,  79  S.  W.  37;  and  when  Judge 
Ramsey  succeeded  that  learned  Justice,  be,  In 
the  case  of  Davis  T.  SUte,  64  Tex.  Cr.  R.  248, 
114  S.  W.  373,  reviewed  the  authorities  In 
this  state  and  laid  down  tbe  rule  when  im- 
proper argument  wUl  be  cause  for  reversal. 
After  discussing  the  authorities  he  says : 

"And  it  has  been  held  that,  where  the  remarks 
of  the  prosecuting  attorney  in  argument  were 
excepted  to,  but  no  charge  in  r^ard  to  them 
was  asked,  no  error  is  presented.  This  language 
has  been  so  frequently  used  by  this  court  that 
it  is  not  singular  that  the  learned  trial  judge 
seemed  to  attach  much  importance  to  the  fact 
that  no  charge  was  asked  by  counsel  for  ap- 
pellant instructing  the  jury  to  disreftard  the 
improper  argument  objected  to.  We  think, 
however,  the  true  rule  in  respect  to  this  matter 
may  be  thus  stated,  that  unless  the  remarks  of 
counsel  for  the  state  are  obviously  of  a  character 
to  impair  the  rights  of  the  defendant  or  preju- 
dice his  case  before  tbe  jury,  such  remarks, 
though  improper,  will  not  be  considered  for  re- 
versal, unless  a  charge  was  asked  and  refused 
and  exception  reserved  (Loncaster  v.  State,  36 
Tex.  Cr.  R.  16  [35  S.  W.  166]j,  and  that  it  fol- 
lows as  a  necessary  corollary  from  this  doctrine 
that  where  the  improper  argument  is  of  such 
a  grave  character  as  to  render  it  obviously  in- 
jurious and  hurtful,  and  the  matter  is  properly 
preserved  by  bill  of  exceptions,  that  the  fact 
that  no  special  chai^  was  asked  instructing 
the  jury  to  disregard  same  wUI  not  of  itself  de- 
prive the  appellant  in  a  proper  case  of  reversal 
of  a  judgment  of  cmiviction." 

And  be  applies  It  to  a  case  wherein  were 
discussed  statements  of  extraneous  facts,  as 
in  this  case. 

In  Taylor  v.  State,  50  Tex.  Cr.  R.  562,  100 
S.  W.  394,  Judge  Brooks  said: 

"It  is  true  no  special-  diargee  were  asked,  bat 
nevertheless,  in  the  light  of  this  record  this  ar- 
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crumcnt  \n  so  highly  pi«judicial  as  to  exclude 
every  other  rensonable  hypothesis  then  that  it 
was  prejudicial  to  the  rightB  of  appellant  It 
follows,  therefore,  that  the  court  erred  in  not 
grantii^  a  new  trial  to  appellant,  on  account  of 
the  argument  and  statements  of  the  county  at- 
torney." 

Powell  V.  State,  70  S.  W.  219,  Is  another 
case  wherein  Judge  Brooks  reversed  the  case 
solely  because  of  Improper  remarks,  and  they 
were  deemed  so  hurtful  In  that  case  that  the 
case  was  reyersed,  even  though  the  court  In- 
structed the  Jury  not  to  consider  the  remarks. 

Mr.  Branch,  In  his  work  on  Criminal  Law 
(section  62),  lays  down  the  rule : 

"Error  for  state's  counsel  to  get  before  the 
jury  in  argument  a  fact  which  he  would  not  be 
entitled  to  prove  and  the  effect  of  which  is  dam- 
aging to  defendant"— citing  Jenkins  v.  State,  49 
Tex.  O.  R.  461.  93  S.  W.  726,  122  Am.  St. 
Rep.  812;  Rodrigue«  v.  State,  58  Tex.  Cr.  R. 
275,  125  S.  W.  404;  McKinley  v.  State,  62 
Tex.  Cr.  R.  184,  106  S.  W.  842;  Askew  t. 
State,  54  Tex.  Cr.  R.  416,  113  S.  W.  287; 
Bnurbman  v.  State,  49  Tex.  Cr.  R.  34,  90  S. 
W.  166:  Coleman  v.  State.  49  Tex.  Cr.  R.  86, 
90  S.  W.  499;  CUne  v.  State,  71  S.  W.  28; 
Turner  t.  State,  39  Tex.  Cr.  R.  329,  45  S.  W. 
1020:  Battles  v.  State,  53  Tex.  Cr.  R.  207, 
109  S.  W.  195;  Bice  v.  State,  37  Tex.  Cr.  R. 
43,  38  S.  "W.  803:  Pollard  ▼.  State.  33  Tex. 
Cr.  R.  203,  26  S.  W.  70. 

Many  other  cases  could  be  cited  written  by 
the  learned  judges  who  have  preceded  the 
writer  on  the  bench,  and,  since  he  has  been 
bonored  with  this  position,  he  has  endeavored 
to  follow  the  rules  of  law  as  established  by 
them  in  this,  as  In  other  instances. 

In  the  recent  case  of  BuUlngton  t.  State, 
180  S.  W.  679,  the  writer  had  occasion  to 
express  his  views  in  a  case  wherein  counsel 
for  the  state  in  argument  had  Injected  Into 
the  case  evidence  that  was  not  in  the  record, 
and  we  held  it  presented  reterslble  error, 
even  though  no  special  charge  was  presented 
In  regard  thereto.    In  that  case  we  said : 

"The  rule  is  that  if  the  r^narks  are  of  such 
character  that  instructions  not  to  consider  same 
would  not  remove  from  the  minds  of  the  jury 
the  prejudicial  and  harmful  effect  of  the  arg;u- 
ment,  it  will  present  error,  even  though  no  writ- 
ten charge  was  requested." 

And  such  rule  apparently  received  the  ap- 
proval of  all  members  of  the  court,  and  such 
is  the  rule,  I  think,  the  court  has  been  fol- 
lowing since  he  has  been  a  member  of  the 
court.  See  Harwell  v.  State,  61  Tex.  Cr.  R. 
233,  134  S.  W.  701 ;  Clements  v.  State,  61 
Tex.  Cr.  R.  161,  134  S.  W.  728 ;  Coffman  v. 
State,  62  Tex.  Cr.  R.  95, 136  S.  W.  779;  Paris 
V.  State,  62  Tex.  Cr.  R.  355,  137  S.  W.  698 ; 
BurreU  v.  State,  62  Tex.  Cr.  R.  635,  138  S. 
W.  707;  Johnson  v.  State,  63  Tex.  Cr.  R. 
60,  138  S.  W.  1021 ;  Davis  v.  State,  64  Tex. 
Cr.  R.  13,  141  S.  W.  264;  Grimes  v.  Stote, 
64  Tex.  Cr.  R.  64,  141  S.  W.  261 ;  McMillan 
V.  State,  65  Tex.  Cr.  R.  319,  148  S.  W.  1174; 
Rushing  v.  State,  62  Tex.  Cr.  B.  309, 137  S.  W. 
873 ;  Williams  v.  State,  148  S.  W.  806 ;  Bea- 
ver V.  State,  63  Tex.  Or.  R.  581, 142  S.  W.  12; 
Thompson  v.  State,  150  S.  W.  182 ;  Liner  v. 
State,  70  Tex.  Or.  B.  75, 156  S.  W.  212 ;  BraU- 
aford  V.  State,  71  Tex.  Cr.  B.  113,  158  8. 


W.  642 ;  Daniels  v.  State,  71  Tex.  Or.  R.  662, 
160  S.  W.  708;  Harwell  v.  State,  71  Tex. 
Cr.  B.  473,  160  S.  W.  379;  Dunn  v.  State, 
72  Tex.  Cr.  R.  170,  161  S.  W.  468;  Bradley 
V.  State,  72  Tex.  Cr.  R.  287,  162  S.  W.  516 ; 
Cooper  V.  State,  72  Tex.  Cr.  R.  645,  163  8. 
W.  425;  Stanfleld  v.  State,  73  Tex.  Or.  R. 
290,  165  S.  W.  218;  HemphiU  v.  State,  72 
Tex.  Or.  R,  638,  165  S.  W.  466,  51  L.  B.  A. 
(N.  8.)  914;  Eads  v.  State,  170  S.  W.  147; 
Marshall  v.  State,  176  8.  W.  154.  Many  other 
cases  could  be  dted  rendered  since  I. have 
bad  the  honor  of  being  a  member  of  the 
court,  but  in  the  opinion  in  the  case  of  John- 
son V.  State,  148  S.  W.  330,  Judge  Davidson, 
In  a  case  similar  to  this,  so  aptly  expresses 
the  law,  I  quote  from  it: 

"Another  bill  recites  that  the  county  attorney, 
in  his  argument,  made  the  following  statement 
to  the  jury :  'He  shot  an  unarmed  man;  shot 
him  in  the  back,  because  he  went  there  to  col- 
lect a  bill.  "He  ordered  me  out,  and  before  I 
got  out  he  shot  me."  '  To  these  remarks  objec- 
tions were  urged  by  the  defendant  The  testi- 
mony with  regard  to  this  in  the  dyin^  declara- 
tion was  excluded  by  the  court.  Indirectly,  if 
not  directly,  through  the  witness  Smith,  the  mat- 
ter was  placed  before  the  jury  in  regard  to  his 
being  the  bill  collector,  and  seeking  to  collect 
from  the  defendant.  This  statement  or  argu- 
ment, if  deemed  an  argument,  by  the  prosecut- 
ing officer  was  unwarranted  and  on  a  crucial 
point  in  the  case  which  had  been  excluded  by  the 
court  in  part  at  least,  and  directly  so,  so  far 
as  the  dying  declaration  was  concerned,  and  it 
was  used  illegitimately  by  the  county  attorney 
as  an  argument;  and  it  was  upon  a  most  crucial 
ix>int  in  the  case,  and  was  therefore  not  permis- 
sible. If  the  prosecuting  officers  will  continue 
to  violate  the  rules  of  argument  and  make  state- 
ments of  fact  before  a  jury  which  are  not  per- 
missible, or  which  have  been  excluded  by  the 
court,  then  they  force  upon  this  court  the  duty 
of  reversing  cases.  They  understand,  or  ought 
to  understand,  that  wh^n  they  transgress  the 
rules  far  enough  in  the  line  of  unwarranted 
argument  to  use  matters  before  a  jury  to  press 
a  conviction,  when  such  things  are  unwarranted 
by  law  and  have  been  excluded  by  the  court, 
they  assume  the  responsibility  of  forcing  tliis 
court  to  reverse  judgments.  ITie  accused  in 
Texas  is  entitled  to  a  fair  trial  on  legitimate 
tet-timony." 

In  this  case,  as  in  that  case,  the  district 
attorney  had  tried  to  get  the  testimony  admit- 
ted. The  court  had  excluded  It;  yet  in  his 
closing  argument  he  states,  in  effect,  what  the 
witness  would  have  testified.  It  was  oii  the 
crucial  point  In  the  case,  and  without  this 
testimony  of  the  district  attorney  the  jury, 
in  my  opinion,  would  have  found  appellant 
guilty  of  no  higher  grade  of  offense  than 
manslaughter,  if  guilty  of  any  offense;  yet 
with  this  testimony  of  the  district  attorney 
(not  argument)  before  them,  the  jury  finds 
the  appellant  guilty  of  murder,  and  assesses 
a  penalty  almost  equivalent  to  life  imprison- 
ment Had  the  court  admitted  this  testi- 
mony In  evidence  over  the  objection  of  ap- 
pellant, with  no  proper  predicate  laid,  this 
court  would  not  hesitate  to  reverse  the  case. 
When  the  district  attorney  tried  to  lay  the 
proper  predicate,  he  could  not  do  so,  and  the 
coort  would  not  permit  the  witness  to  tes- 
tify ;  yet  in  his  closing  argument  the  district 
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attorney  gets  the  testimony  before  the  jury 
by  himself  telling  the  jury  -what  the  witness 
would  have  s^vom.  If  the  law  can  be  evaded 
In  this  way,  It  would  be  better  that  they  make 
no  objection  to  testimony,  for  then  they 
would  know  what  they  had  to  meet,  and  they 
could  discuss  It  In  their  argument  When 
It  comes  as  this  testimony  did  on  the  crucial 
Issue  In  the  closing  address  of  the  district 
attorney,  an  accused  is  helpless  and  at  the 
mercy  of  the  court 

I  am  of  the  opinion  that  the  case  should 
be  reversed,  and  counsel  made  aware  that  ad- 
ditional facts  and  extraneous  matters  can- 
not be  gotten  before  the  Jury  by  their  un- 
sworn statements  made  in  the  closing  argu- 
ment 


Mcpherson  v.  state.     (No.  8918.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1916.     On  Motion  for  Rehearing, 

Feb.  16,  1916.) 

1.  BUBOLABT  «=>36  —  Pbosectttion  —  Evi- 
DBNCK. 

In  a  prosecution  for  burglary  of  a  saloon, 
where  defendant,  its  former  employ^,  was  shown 
to  have  opened  the  saloon  in  the  morning  and 
dosed  it  at  night  while  working  there,  evidence 
that  he  had  been  in  possession  of  a  key,  though 
he  no  longer  worked  there,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  §  90;   Dec.  Dig.  <8=>86.] 

2.  Cbiminai.  Law  «s»372— £^rIDEHCE— Othsb 
Ojtenbes. 

In  a  prosecution  for  burglary  of  a  saloon, 
evidence  that  a  drug  store  in  the  same  building 
was  burglarized  on  the  same  night  the  two 
transactions  being  so  interwoven  as  to  be  bat 
one  in  effect  was  admissiUe. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  833,  834;  Dec.  Dig.  <83> 
37Z] 

3.  Bttbglabt  4=941— Conviction— Sufficikn- 
ct  of  evidkncb. 

In  a  prosecution  for  burglary,  evidence 
held  sufficient  to  support  conviction. 

[Bid.  Note.— Tor  other  cases,  see  Bnrglary, 
Cent  Dig.  U  94-103,  109;    Dec.  Dig.  «=>41.] 

4.  Cbiuinai.  Law  iS=3368  —  Evidencb  —  Res 

GESTiB. 

In  a  prosecution  for  burglary,  testimony 
of  defendant  as  to  what  another,  also  charged 
with  the  crime,  with  whom  defendant  denied 
acting  in  concert,  had  told  defendant  while  the 
other  was  in  the  very  commission  of  the  act 
as  to  how  snch  other  had  gained  entrance,  was 
competent  though  such  other  was  not  compe- 
tent as  a  witness,  since  declarations  made  by  a 
person  who  is  incompetent  to  testify  as  a  wit- 
ness are  admissible  if  part  of  the  res  gestse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  806,  812,  814,  815,  821;  Dec. 
Dig.  «s»368.] 

5.  Cbiminai,  Law  ^=>%9— Evidence. 

In  a  prosecution  for  burglary  of  a  saloon, 
the  judgment  showing  that  two  persons,  other 
than  defendant  also  charged  with  the  crime, 
bad  pleaded  guilty  to  burglarizing  the  saloon 
on  the  particular  occasion,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  789,  790;  Dec.  Dig.  «=» 
850.] 


&  Cbucinai.    Law   «=935&—Evidehcb— Com- 
mission or  Obimk  bt  Anothxb. 

In  a  prosecution  for  bnrglary  of  a  saloon, 

any   testimony   tending   to   show   that   parties 

other  than  defendant   broke   and   entered   the 

saloon  was  admissible. 
[Ed.    Note.— For    other    cases,    see   Criminal 

Law,  Cent  Dig.  {{  789,  790;    Dec.  Dig.  «=> 

359.] 

7.  Bdbolabt  «=»16— Principals  and  Acces- 
SOBIES— *  'Pbincipal.  ' ' 

One  who  stood  out  in  front  of  a  saloon, 
keeping  watch,  while  others  brol(e  and  entered 
it  was  guilty  of  burglary  as  a  "principaL" 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  |  3 ;   Dec.  Dig.  «=»16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

8.  BUBOI.ABT  «S>16— PbINCIPAIS  AND  ACCKS- 

SOBIES— Pbincipai* 

The  mere  presence  of  defendant  where  and 
when  a  saloon  was  being  broken  and  entered  did 
not  constitute  him  a  principal  in  the  crime  of 
burglary,  unless  he  aided  by  bis  acts,  or  en- 
couraged by  his  gestures,  those  engaged  in  the 
offense. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  |  8;    Dec  Dig.  <S=>16.] 

9.  Criminal    Law    «=>792— Tbial— Instbuc- 
TioNS— Pbincipals  and  Accessobies. 

In  a  prosecution  for  bnrglary  of  a  saloon, 
where  defendant  testified  that  he  was  called 
into  the  place  to  have  a  drink  by  parties  en- 
gaged in  committing  the  crime,  and  that  he  left 
as  soon  as  he  understood  the  true  condition  of 
affairs,  defendant  had  the  right  to  have  pre- 
sented to  the  jury  the  law,  applicable  to  his 
defense,  that  he  was  not  guilty  as  a  principal, 
unless  he  aided  in  the  commission  of  the  crime. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1818-1820;  Dec.  Dig.  <g=» 
792.] 

10.  Cbiminal  Law  «=»841— Tbial— Instbtoc- 
tions  to  JuET— Objection. 

Objection  to  the  charge  must  be  made  be- 
fore it  is  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2022 ;    DecTDig.  <8=»841.] 

11.  Cbiminal  Law   <S=3656—Tbiai/— Remark 

OF    COUET. 

In  a  prosecution  for  burglary  of  a  saloon, 
where  a  detective  testified  that  the  morning  aft- 
er the  burglary  they  searched  defendant's  house 
and  found  none  of  the  stolen  property,  the 
court's  remark  that  all  the  testimony  of  the 
witness  could  have  been  eliminated  by  objec- 
tion by  the  state,  because  immaterial,  was  im- 
proper, as  calculated  to  cause  the  jury  to  give 
but  little  weight  to  the  testimony. 

[Ed.  Note.— BV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1624-1533;  Dec  Dig.  «=» 
656.] 

12.  Cbiminal  Law  ^ss»94&  —  Etidbncr  — 
Fbuitlebs  Seabob. 

In  a  prosecution  for  burglary  of  a  saloon, 
a  detective  8  testimony  that  he  searched  defend- 
ant's house  and  found  none  of  the  missing  prop- 
erty, defendant  claiming  that  others,  who  liad 
previously  pleaded  guilty  to  the  bnrglary,  and 
in  whose  possession  stolen  property  had  been 
found,   were   alone   guilty,   was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  778-785;  Dec.  Dig.  «=> 
349.i 

13.  CiRiviNAL  Law  «s>349— Btidkrob. 

In  a  prosecution  for  burglary  of  a  saloon, 
where  defendant  had  admittedly  been  at  the 
scene  of  the  crime  when  it  was  committed,  but, 
as  he  claimed,  with  an  innocent  purpose,  testi- 
mony that  from  the  appearance  <^  his  clothing 
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shortly  after  he  had  none  of  the  stolen  property 
on  bis  person,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  778-785 :  Dec  Dig.  «=»349.] 

14.  BUROLABT  ^=»16— Pbincipal— Neckssitt 
KJB  CONCEBT. 

Defendant,  present  when  a  saloon  was  bar- 
glarized,  entering  from  the  front  at  the  crimi- 
nals' invitation,  while  they  entered  from  the 
rear,  was  not  guilty  as  a  principal,  unless  act- 
ing u  concert  with  them. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  g  3;    Dec;  Dig.  <8=>ie.] 

On  Motion  for  Rehearing. 

15.  Cbiuinal  Law  «=»1119  —  Affeal  and 
EiBBOB— Presentation  of  Gbounds  of  Re- 
view. 

In  a  prosecution  for  burglary,  a  bill  of  ex- 
ception showing  that  when  the  state  started  to 
cross-examine  a  witness  the  court  remarked, 
"all  this  cross-examination  could  have  been 
eliminated  upon  objection  by  the  state,  because 
the  testimony  is  inunaterial,"  and  showing  de- 
fendant's exception  to  the  remark,  was  sufficient 
to  present  for  review  the  error  that  the  court's 
remark  would  naturally  cause  the  jury  to  give 
little  weight  to  the  testimony,  which  was  ma- 
terial and  important  under  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  2027-2930;  Dec.  Dig.  €=» 
J.XUf>J 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;   C.  W.  Robinson,  Judge. 

John  McPberson  was  convicted  of  bur- 
glary, and  be  appeals.  Reversed,  and  cause 
remanded. 

Charles  Murpby,  of  Houston,  for  appellant 
G.  C.  McDonald,  Asst  Atty.  Gen.,  tor  the 
State. 

HARPER,  3.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

[1, 2]  The  state  proved  that  appellant  had 
been  bartender  for  W.  H.  CoAnors,  who  own- 
ed a  saloon  In  Houston.  That  the  saloon 
was  sold  to  A.  Ralney,  when  appellant  lost 
his  position^  the  saloon  was  burglarized 
that  night  All  the  evidence  about  the  keys 
was  admissible,  as  the  evidence  showed  that 
appellant  opened  the  saloon  in  the  morning 
and  closed  It  at  night  while  working  there, 
and  therefore  the  state's  contention  was  that 
he  was  In  possession  of  a  key  to  the  burglar- 
ized house,  notwithstanding  be  no  longer 
worked  there,  and  these  bills  present  no  er- 
ror. Neither  does  the  bill  that  complains 
that  the  court  permitted  evidence  to  be  In- 
troduced that  the  drug  store  of  Ralph  Hur- 
lock  was  burglarized  the  same  night  Tbe 
saloon  which  appellant  was  charged  with 
burglarizing  and  the  drug  store  were  in  the 
same  building,  and.  In  placing  appellant,  bis 
son  and  Hainey  at  this  point  on  the  night  of 
the  burglary,  Burlock  fixed  the  time  that  he 
saw  them  at  the  time  bis  store  was  burglar- 
ized, it  being  the  same  night  the  saloon  was 
burglarized.  The  transactions  were  so  inter- 
woven as  to  be  part  and  parcel  of  the  same 
transaction. 

However,  as  we  view  the  record,  there  are 


several  errors  pointed  out  In  the  bills.  The 
bills  themselves  are  very  vague,  indefinite, 
and  incomplete,  but  we  think  that  bill  No.  6 
Is  sufficiently  full  and  complete  to  present  the 
matter  complained  of,  and  as  it  presents  er- 
ror, we  will  review  all  the  questions  wherein 
we  think  the  court  erred,  regardless  of 
whether  or  not  the  bills  are  full  enough  in 
and  of  themselves  to  manifest  the  error,  so 
that  they  will  not  occur  on  another  triaL 

[3]  As  stated,  the  state  placed  appellant, 
his  s<»,  and  Hainey  at  the  drug  store  at  the 
time  the  drug  store  closed.  Then  by  Mr. 
and  Mrs.  Fetters  it  proved  that  appellant, 
his  son,  and  Hainey  walked  down  in  front  of 
the  salocm,  and  In  a  few  moments  turned  and 
went  Into  the  saloon.  The  state  also  proved 
the  saloon  was  burglarized.  This  evidence 
would  support  a  conviction. 

[4]  Appellant  took  the  stand  and  admitted 
he  was  at  the  drug  store,  and  said  he  walked 
down  In  front  of  the  saloon,  and  was  waiting 
for  a  car  to  go  home.  While  standing  there 
he  was  called  by  Frank  Barefleld,  who  wa» 
intide  oj  the  galoots,  and  asked  if  he  did  not 
want  a  drink ;  that  he,  his  son,  and  Hainey 
turned  and  went  in  the  saloon  through  an 
open  door,  and  when  he  got  In  there  he  could 
see  what  was  taking  place ;  he  then  refused 
to  drink,  and  he  and  his  son  at  once  left; 
that  as  he  left  Ford  was  passing  along  with 
his  arms  full  of  bottles  of  whisky,  and  asked 
him  if  he  wanted  a  portion  of  it,  and  he  told 
him  no.  It  Is  seen  his  defense  was  that  Bare- 
field  and  Ford  burglarized  the  saloon,  and 
while  he  went  into  the  saloon,  his  acts  were 
not  such  as  to  constitute  him  a  party  to  the 
crime,  either  as  principal,  accomplice,  or  ac- 
cessory. While  testifying,  as  shown  by  <me 
bill,  he  desired  to  testify  to  what  Barefleld 
told  him  on  that  occasion  bow  he  said  he 
(Barefleld)  got  Into  the  house.  The  court 
excluded  this  testimony  on  the  ground  that 
Barefleld  would  not  be  a  competent  witness, 
as  he  was  also  charged  with  the  ottense. 
There  Is  no  doubt  that  Barefleld  would  not 
be  a  competent  witness,  but  what  appelant 
wished  to  testify  to  was  res  geste  of  the 
crime.  Barefleld  made  the  remarks  while  en- 
gaged in  the  very  act,  and  it  has  iilways  been 
held  that  declarations  made  by  a  person  who 
Is  Incompetent  to  testify  as  a  witness  are  ad- 
missible if  res  gestae  of  the  transaction. 
Neely  v.  State,  66  S.  W.  626;  Croomes  v. 
State,  40  Tex.  Cr.  B.  675,  51  S.  W.  924,  53  S. 
W.  882 ;  Kenney  v.  State,  79  S.  W.  817,  66  L. 
R.  A.  316;  Hunter  v.  State,  64  Tex.  Cr.  R. 
226,  114  8.  W.  124,  130  Am.  St  Rep.  887; 
Thomas  v.  State,  47  Tex.  Cr.  B.  534,  84  S.  W. 
823,  122  Am.  St  Rep.  712.  Appellant  was 
testifying  (and  that  was  his  defense)  that 
Barefleld  and  Ford  alone  committed  the  bur- 
glary, and  anything  that  was  said  or  done 
tending  either  to  prove  or  disprove  that  fact 
would  be  admissible  If  res  gestae  of  the  trans- 
action. It  is  the  event  speaking,  not  the  per- 
son testifying.    Mr.  and  Mrs.  Fetters  did  not 
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see  Ford  or  Barefield — they  only  saw  appel- 
lant, his  son,  and  Halney  enter  the  saloon. 

[t]  Appellant  desired  to  Introduce  the 
Judgment  showing  that  Barefield  and  Ford 
had  pleaded  guilty  to  burglarizing  this  saloon 
on  this  occasion.  This  Judgment  should  hare 
beea  admitted. 

[1-10]  It  is  evident  from  the  state's  testi- 
mony that  all  five  men  did  not  enter  from  the 
front  door,  and  did  not  go  In  together.  Any 
testimony  which  would  tend  to  show  that 
Ford  and  Barefield  alcme  were  the  parties 
who  broke  and  entered  the  saloon  should 
have  been  admitted,  as  this  was  a  part  of 
appellant's  defense.  Beginning  with  Du 
Bose  V.  State,  10  Tex.  App.  251,  we  have  an 
unbroken  Une  of  decisions  holding  that  when 
the  issue  is  whether  or  not  the  person  on 
trial  committed  a  crime,  he  has  the  right  to 
show  that  siHne  other  person  committed  it, 
and  any  evidence  tending  to  show  that  fact 
Is  admissible.  Kunde  v.  State,  22  Tex.  App. 
97,  3  S.  W.  826.  In  that  case  It  was  held 
that  threats  and  acts  of  a  codefendant  proxi- 
mately connected  with  the  transaction,  tend- 
ing to  show  that  he  committed  the  crime,  are 
admissible.  Of  course,  the  question  would 
then  arise  as  to  whether  appellant  on  the  oc- 
casion so  conducted  himself  as  to  be  a  princi- 
pal in  the  transaction.  If  he  was  standing 
out  in  front,  keeping  watch,  while  Barefield 
and  Ford  broke  and  entered  the  saloon,  he 
would  be  a  principal.  The  court  submitted 
properly  the  law  as  to  who  are  principals, 
but  he  nowhere  in  the  charge  instructed  the 
Jury  that  the  mere  presence  of  appellant  at 
the  time  and  place  of  the  commission  of  the 
crime  would  not  constitute  him  a  principal, 
unless  he  aided  by  acts,  or  oicouraged  by 
gestures,  those  engaged  in  the  offense.  Un- 
der appellant's  testimony  he  had  the  right  to 
bare  presented  the  law  applicable  to  the 
state  of  case  upon  which  he  relied  for  a  de- 
fense. This  was  not  complained  of  before 
the  charge  was  rend  to  the  Jury,  but  inas- 
much, aa  the  case  will  be  reversed  on  other 
grounds,  we  call  attention  to  It  so  that  the 
law  may  be  pr<^rly  applied  on  another  trial. 

[11,12]  Appellant  testified  that  when  he 
saw  Barefield  and  Ford  in  the  saloon,  and 
understood  what  they  were  doing,  he  at  once 
left.  He  testified  to  meeting  several  people 
on  his  way  home,  and  he  desired  to  prove  by 
these  people  that  he  had  nothing  in  his  hands, 
and  his  clothing  gave  no  evidence  that  he  bad 
anything  in  his  pockets  or  concealed  beneath 
his  clothing.  He  further  desired  to  prove 
by  dty  .detectives  Lyons  and  Martin  that  the 
morning  after  the  burglary  they  searched  the 
bouse  of  appellant  and  found  none  of  the 
stolen  property  in  his  house  nor  in  his  poft- 
session.  Detective  Lyons  did  testify  that  be 
searched  appellant's  premises  and  found  none 
of  the  stolen  property.  When  the  state  went 
to  cross-examine  this  witness  the  court  re- 
marked : 

"All  this  cross-examination  of  the  testimony 
of  this  witness  could  have  been  eliminated  up- 


on objection  by  the  state,  becanse  the  testimony 
Is  immaterial.'^ 

Exception  was  reserved  to  the  remark  that 
the  court  considered  Immaterial  the  testi- 
mony of  Detective  Lyons  that  he  had  search- 
ed the  premises  of  appellant  and  found  none 
of  the  stolen  property.  This  remark  was 
calculated  to  cause  the  Jury  to  give  but  lit- 
tle, if  any,  weight  to  Lyon's  testimony.  Ap- 
pellant also  offered  Detective  Martin  as  a 
witness,  and  desired  to  prove  by  blm  that 
he  searched  appellant's  premises  and  found 
none  of  the  missing  property.  The  court 
sustained  objection  to  this  testimony,  and 
excluded  It.  We  think  this  testimony  clearly 
admissible,  and  the  remark  of  the  court  was 
Improper.  If  those  officers  had  found  in 
their  search  a  portion  of  the  missing  proi>- 
erty,  this  court  has  held  recent  possession  of 
stolen  property,  unexplained,  will  sustain  a 
conviction.  Jackson  v.  State,  28  Tex.  App. 
370,  IS  8.  W.  451,  19  Am.  St  Rep.  839; 
Brown  ▼.  State,  66  Tex.  Cr.  R.  87,  119  S.  W. 
312;  Strickland  v.  State,  78  S.  W.  689.  Then 
why  should  not  evidence  that  appellant's 
premises  were  searched  by  the  officers  and 
none  of  the  stolen  property  found  be  ad- 
missible as  a  circumstance  in  his  favor,  as 
much  so  as  the  circumstance  that  goods  were 
found  be  admissible  for  the  state?  One  is  a 
circumstance  tending  to  show  guilt,  while 
the  other  is  a  circumstance  tending  to  sup- 
port his  plea  of  innoc«ice,  and  especially 
in  this  case  does  this  testimony  become  very 
material,  for  appellant  admits  going  in  the 
saloon,  88  be  says,  being  asked  by  Bare- 
field  and  Ford,  who  have  pleaded  guilty  to 
burglarizing  this  saloon  on  this  occasion. 
The  goods  were  found,  or  a  portion  of  them, 
apparently  firom  this  record,  In  the  posses- 
sion of  Ford  and  B&refleld,  but  there  Is  no 
evidence  that  any  of  the  goods  were  found 
in  appellant's  possession,  or  in  the  posses- 
stem  of  his  Boa  or  Halney,  the  three  men 
the  Fetters  saw  together,  and  saw  enter  the 
saloon.  Certainly  the  testimony  would  have 
a  strong  tendency  to  show  that  appellant's 
testimony  as  to  why  he  entered  the  saloon 
and  immediately  left  when  he  saw  what 
was  occurring  was  probably  true,  and  if  true 
he  was  entitled  to  an  acquittaL 

[13]  On  another  trial  the  court  will  ad- 
mit the  testimony  of  the  res  gestae  state- 
ments of  Barefield;  he  will  admit  the  testi- 
mony that  from  the  appearances  of  appel- 
lant's clothing  he  had  none  of  the  stolen 
property  in  his  pockets  or  concealed  about 
his  person,  while  on  his  way  home  from  the 
saloon,  that  is,  so  far  as  the  witness  could 
Judge  from  appearances;  he  will  admit  the 
testimony  that  appellant's  premises  were 
searched  by  Officers  Lyons  and  Martin,  and 
they  found  none  of  the  stolen  property  in 
his  possession,  nor  on  his  premises;  be  wilt 
admit  the  picas  of  guilty  of  Barefield  and 
Ford  that  they  committed  this  burglary, 
and  then  he  will  properly  apply  the  law  as 
to  who  are  principals,  presenting  appellant's 
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theory  as  made  by  Uie  testimony,  as  well  as 
the  law  as  applicable  to  the  case  as  made 
by  the  state's  evidence. 

[14]  If  Barefleld  and  Ford  had  already 
broken  and  entered  the  saloon  before  appel- 
lant, his  son,  and  Hainey  went  into  it,  they 
would  not  be  guilty  as  principals  with  Bare- 
field  and  Ford,  unless  they  were  acting  with 
them.  If  there  was  no  acting  together,  and 
Barefield  and  Ford  entered  from  the  rear  or 
some  other  door  before  appellant,  his  son, 
and  Hainey  entered  at  the  front  door,  appel- 
lant could  not  be  held  responsible  for  the 
acts  of  Ford  and  Barefield.  He  would  not 
be  a  coprindpal  with  them  or  either  of 
them,  even  though  he  entered  the  saloon  at 
the  invitation  of  Barefield,  who  was  a  for- 
mer owner  of  the  saloon,  after  the  entry  had 
been  made.  The  testimony  of  Mr.  and  Mrs. 
Fetters  for  the  state  would  have  a  tendency 
to  show  that  appellant,  his  son,  and  Hainey 
were  not  acting  with  Barefield  and  Ford, 
even  if  appellant,  his  son,  and  Hainey  broke, 
within  the  contemplation  of  law,  the  front 
door.  Mr.  and  Mrs.  Fetters  did  not  see  Bare- 
field  nor  Ford.  They  only  saw  the  other 
three,  and  appellant's  explanation,  if  true, 
would  show  that  he  was  not  at  least  acting 
with  Ford  and  Barefield.  Of  course,  the  cir- 
cumstances raise  the  issue  that  he  may  have 
been  acting  with  them,  and  the  law  should 
be  properly  submitted  presenting  the  various 
phases  as  made  by  the  testimony. 

We  do  not  deem  it  necessary  to  discuss 
the  other  questions  raised. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

[IS]  The  state  has  filed  a  motion  for  re- 
hearing, insisting  that  bill  of  exception  No. 
6  Is  insufficient  tn  that  the  answer  of  the 
witness  is  not  stated  and  copies  biU  No.  7 
in  the  motion.  This  was  not  the  bill  we  held 
eufiicient,  but  It  was  bUl  No.  S  which  com- 
plained of  the  comment  of  the  court  on  the 
weight  to  be  given  the  testimony  of  the  wit- 
ness Lyons.  Lyons  had  testified  that  he 
went  to  the  home  of  appellant  to  see  if  he 
could  find  any  of  the  articles  stolen  out  of 
the  burglarized  house;  that  he  searched  the 
house  and  did  not  find  anything  they  were 
looking  for.  After  the  witness  had  so  tes- 
tified, bill  No.  6  shows  that  when  the  state 
started  to  cross-examine  this  witness,  the 
court  remarked: 

"All  this  cron-ezamination  conld  have  been 
eliminated  upon  objectlou  by  the  state,  iecaute 
the  testimony  i»  immaterial. 

Defendant:  "We  reserve  an  exception  to  the 
remark  of  the  court." 

The  defendant  then  desired  to  prove  sim- 
ilar testimony  to  that  of  Lyons  by  Detective 
Martin— to  prove  by  Martin  that  defendant 
had  none  of  the  stolen  goods  at  his  house. 
The  court  refused  to  permit  him  to  prove 
these  facts  by  Martin,  and  sustained  an  ob- 


jection to  his  testimony.  Defendant  then 
proceeds  In  the  bill  to  state  that  he  objected 
to  the  remarks  of  the  court  as  being  upon 
the  weight  to  be  given  the  testimony;  and, 
as  the  remarks  of  the  court  were  calculated 
to  and  would'  cause  the  Jury  to  give  no 
weight  to  the  testimony  of  Detective  Lyons 
that  he  searched  appellant's  house  and  found 
none  of  the  stolen  goods  in  appellant's  pos- 
session, we  held  this  bill  presented  error,  and 
are  still  of  that  opinion,  and  the  question  Is 
sofilclently  presented  in  the  biU  to  authorize 
us  to  review  the  action  of  the  court. 
The  motion  for  rehearing  is  overruled. 


WHETSTONE  v.  STATE.     (No.  892&) 

(Court  of  Criminal  Appeals  of  Texas.    Feb. 
1916.     "     "    ■       -      "  -       • 
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On  Motion  for  Rehearing, 
Feb.  23,  1916.) 

1.  CBDaHAi.  Law  «=»1099— Appbait-State- 
iiKNT  OF  Facts— Latk  Filing. 

The  statement  of  facts  with  reference  to 
the  denial  of  new  trial  for  newly  discovered  evi- 
dence, having  been  fil^  after  adjournment,  can- 
not be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  2866-2880;  Dec  Dig.  *s» 
1099.] 

2.  CBiicmAX  Law  ^=>511— Accoufuce  Tes- 

TIMONT — COBBOBOaATION. 

Corroboration  of  aeoomplice  beins;  required 
only  to  tend  to  connect  defendant  with  commis- 
sion of  the  crime,  and  not  to  connect  him  there- 
with, it  is  enough  that,  on  reward  being  offered 
for  papers  taken  in  a  burglary,  defendant,  who 
was  with  the  accomplices  on  the  night  of  the 
crime,  brought  in  some  of  them,  and  afterwards 
others  of  them,  oa  further  reward  being  offer- 
ed, and  stated  that  he  found  them  buried  on  or 
near  land  in  his  possession,  and,  on  being  ask- 
ed as  to  the  sack  in  which  they  had  been, 
brooaht  in  one,  and,  on  it  proving  not  to  be  the 
one,  brought  in  another,  stating,  as  was  the  fact, 
"This  is  the  sack." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g$  1128-1137;  Dec.  Dig.  «=» 
511.] 

Appeal  from  District  Court,  Cass  County; 
H.  F.  O'Neal,  Judge. 

Willie  Whetstone,  Jr.,  was  convicted,  and 
appeals.    Afilrmed. 

Figures  &  Stewart,  of  Atlanta,  for  appel- 
lant C.  <3.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary;  his  punishment  being  assessed 
at  two  years'  confinement  in  the  penitentiary. 

The  state's  case  is  made  by  the  evidence 
of  two  accomplices.  The  evidence  is  to  the 
effect:  That  the  three  went  into  the  burglar- 
ized house  at  night  and  committed  the  theft 
of  some  property,  notes,  and  mill  checks,  and 
some  other  matters.  That  in  order  to  do  this 
they  had  to  break  a  safe.  The  safe  would 
not  lock,  but  It  conld  be  bolted,  and  was 
bolted  on  this  particular  night  Defendant 
was  familiar  with  the  situation  of  the  safe, 
having  worked  in  the  store  a  shoift  time  prior 
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to  the  burglary.  It  Is  nnnecessary  to  go  Into 
a  detailed  statonent.  Briefly,  the  evidence 
abows  that  the  defendant,  with  Nat  Ben- 
jamin and  John  Williams,  entered  the  store 
and  took  the  things.  Some  of  them  were 
burled  near  a  field  belonging  to  Mr.  Snipes, 
where  they  were  subsequently  found.  Ap- 
pellant brought  some  of  the  property  back 
to  the  owner  of  the  house  and  delivered  them 
to  him,  stating  during  the  conversation:  That 
he  had  found  them  out  In  the  woods  near 
where  he  was  working.  That  subsequently 
he  ftound  some  more  of  the  property  and  re- 
turned it.  Mr.  Morris  paid  him  something 
for  this.  There  are  quite  a  lot  of  circum- 
stances that  tend  to  corroborate  the  testi- 
mony of  the  accomplices  and  connect  appel- 
lant with  the  transaction.  The  contention  of 
appellant  is  that  the  evidence  is  not  suffi- 
cient We  are  of  opinion  that  it  la.  Th«  ac- 
complices or  associates  in  the  burglary  make 
a  plain  case,  and  the  circumstances  and  in- 
cidente  connected  with  the  whole  matter,  we 
think,  sufficient  to  show  that  appellant  was 
connected  with  It 

[1]  The  remaining  proposition  for  reversal 
Is  based  upon  newly  discovered  evidence. 
There  was  a  statement  of  facts,  with  refer- 
ence to  this  phase  of  the  case,  filed  after  ad- 
journment of  the  court;  the  court  having 
adjourned  early  in  October,  and  the  state- 
ment of  facts  with  reference  to  the  motion 
for  new  trial  was  not  filed  until  early  in 
January,  subsequent  to  the  adjournment  of 
court  Under  the  decisions  of  this  state  this 
statement  of  facte  cannot  be  considered. 
There  are  quite  a  number  of  opinions  so 
holding,  and  the  reasons  are  fully  given  in 
those  various  opinions.  It  Is  unnecessary  to 
go  into  any  further  discussion  of  that  Qae»- 
tion. 

The  judgment  will  be  affirmed. 

DAVIDSON,  J.,  not  present  at  oonsulte- 
tlon. 

On  Motion  for  Rehearing. 

DAVIDSON,  J.  This  case  is  before  us  on 
motion  for  rehearing.  Preliminary  to  the  mo- 
tion, it  is  contended  by  appellant's  counsel 
that  the  opinion  states,  and  the  writer  is 
responsible  for  the  statement,  that  the  court 
was  in  error  in  steting  that  appellant  had 
worked  for  the  alleged  owner  of  the  burglar- 
ized house.  Critically  speaking,  perhaps,  that 
stetement  went  a  little  broad.  I  might  col- 
late facts  and  circumstances  which  I  tlilnk 
would  justify  the  statement;  but,  giving  the 
benefit  to  the  defendant,  the  writer  will  state, 
so  that  the  appellant  may  not  be  Injured  by 
any  such  statement,  that  that  statement,  per- 
haps, was  a  little  strongly  put 

[2]  The  main  contentl<m,  and  the  only 
serious  contention  in  the  case,  Is  whether  or 
not  the  stete's  witnesses  were  sufficiently  cor- 
roborated. They  were  accomplices;  admit- 
tedly ao.     Counsel  states  the  propotiltion  a 


little  strong  in  contending  there  must  be  evi- 
dence Independent  of  the  accomplices  which 
connecte  appellant  with  the  burglary.  That 
Is  steting  the  law  a  little  stronger  that  the 
stetute,  which  requires  that  the  corroboration 
will  only  tend  to  connect  the  defendant  with 
the  commission  of  the  oflFense,  where  accom- 
plice testimony  is  used  by  the  stete.  We 
have  reviewed  this  testimony  again,  and  are 
still  of  opinion  that  it  is  sufficient  to  tend  to 
connect  the  defendant  with  the  commission  of 
the  offense.  The  accomplices  make  a  caae. 
The  evidence  shows  that  the  two  accomplices 
and  defendant  were  together  on  the  night  of 
the  burglary  prior  to  It,  and  also  that  they 
were  at  a  party  or  social  function  and  left  that 
party.  The  accomplices  testified  they  were 
at  the  party  together,  and  that  they  discussed 
the  matter  of  burglarizing  the  house  and 
entering  the  store  of  the  alleged  owner,  and 
that  appellant  was  active  in  the  conspiracy, 
and  went  with  them,  and  the  three  broke  into 
the  house,  committed  the  burglary,  got  quite 
a  lot  of  papers,  not  much  money,  and  went 
away.  Some  of  the  evidence  suggeste  that 
appellant  hid  the  stolen  papers.  Later  there 
was  a  reward  offered  by  the  owner  for  the 
recovery  of  these  papers.  Appellant  brought 
In  some  of  them.  There  were  others  missing, 
and  a  heavier  reward  was  offered  for  their 
recovery.  The  last-mentioned  papers  seem  to 
have  been  notes  of  some  Importance  and  val- 
uable. Those  first  brought  in  by  appellant 
seem  to  have  been  time  checks,  or  mill  chedcs, 
or  something  of  that  kind,  amounting  to  a 
sum  less  tlian  $20 ;  but  the  others  were  larg- 
er in  amount  and  value.  Later  appellant 
brought  all  these  in.  He  said  he  was  work- 
ing on  Mr.  Snipes'  place,  and  that  he  had 
occasion  to  attend  to  a  call  of  nature,  and 
went  across  the  fence  In  the  edge  of  the 
woods,  and  unearthed  the  first  batch  of  pa- 
pers, and  carried  them  in  and  delivered  them, 
and  later  he  went  bade  and  unearthed  the 
others  and  took  those  in.  During  the  om- 
versatlon  between  himself  and  the  owner  of 
the  house  there  was  something  said  about  a 
sack  in  which  these  papers  were  placed.  Ap- 
pellant brought  in  a  sack,  but  it  proved  not 
to  be  the  one.  At  the  time  he  brought  it  he 
asked  the  owner  if  this  was  the  sack.  The 
owner  told  him,  "No,"  and  he  went  off  and 
returned  with  another  sack,  and  said,  "This 
Is  the  sack."  It  was  the  sack  stolen  from  the 
hou.<)e.  There  were  other  facte  and  drcum- 
stances  detailed,  including  the  fact  that  the 
land  on  which  the  property  was  found  was 
in  appellant's  possession.  At  least.  It  was 
found  on  land  adjoining  that  controlled  by 
appellant.  If  not  directly  on  that  In  his  pos- 
session. These  facte  were  along  this  same 
Une  developing  fully  these  occurrences  and 
stetements,  but  we  deem  It  unnecessary  to 
go  Into  detells,  but  are  of  opinion  that  this 
was  sufficient  to  tend  to  connect  the  def«id- 
ant  with  the  burglary. 
The  motion  for  rehearing  Is  overruled. 
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MARTIN  ▼.  STATE.     (No.  3950.) 
(Court  of  Criminal  Appeals  of  Texas.     Feb.  9, 

CxmiNAL   liAW   «B>11B9— CoNvicnow— CoN- 

CI.U8IVKNXSS. 

Where  the  evidence  for  the  state,  which  was 
apparently  believed,  was  sufficient  to  sustain 
a  conviction,  and  that  for  the  defendant,  if  be- 
lieved, would  have  been  sufficient  to  have  secur- 
ed his  acquittal,  the  sufficiency  of  the  evidence 
was  solely  for  the  jury,  and  a  conviction  could 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  8074-3083;    Dec  Dig.  «=» 

Appeal  from  Fayette  County  Court; 
George  Wlllrlch,  Judge. 

J.  M.  Martin  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

C.  O.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

PREKDEROAST,  P.  J.  This  Is  on  appeal 
from  a  conviction  for  aggravated  assault, 
with  only  a  fine  of  $25  assessed. 

There  Is  no  bill  of  exceptions  and  no  com- 
idalnt  of  the  charge  of  the  court  llie  sole 
question  Is  whether  or  not  the  evidence  Is 
sufBclent  to  sustain  the  conviction.  The  tes- 
timony of  the  state's  side,  which  was  evident- 
ly believed,  was  amply  sufficient  to  sustain 
the  conviction.  Ibtit  of  the  appellant's  side, 
U  the  Jury  had  believed  It,  would  have  been 
sufficient  to  have  secured  his  acquittal.  That 
question,  however,  was  solely  for  the  Jury. 
We  cannot  disturb  their  verdict. 

The  Judgment  is  affirmed. 


CROCKETT  V.    STATE.     (No.  8947.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  9, 
1916.) 

Obimiral  Law  €=>1060— Afpeai.  anu  Ebbob 

— Q3nESTioi«s  Rbvuwablb. 

On  appeal  from  conviction  of  crime,  where 
there  is  no  bill  of  exceptions,  and  no  complaint 
is  made  to  the  charge  of  the  court,  the  only  ques- 
tion presented  is  whether  or  not  the  evidence  is 
auffiraent  to  sustain  the  conviction. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $§  2653,  2789,  280»-2822, 
2825-2827,  2927,  2928,  2948,  3204;  Dec.  Dig. 
«=>1090.] 

Appeal  from  District  Court,  Sabine  Coun- 
^;    A.  E.  Davis,  Judge. 

Wilson  Crockett  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

J.  W.  Mlnton,  of  Hemphill,  for  appellant. 
G.  C  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

PRENDBRGAST,  P.  J.  Appellant  was 
convicted  of  manslaughter,  and  assessed  the 
lowest  punishment 

The  sole  question  Is  whether  or  not  the 
evidence  was  sufficient  to  sustain  the  con- 
vlctUm.  There  Is  no  bill  of  exceptions,  and 
no  complaint  to  the  charge  of  the  court. 


We  have  carefully  read  the  testimony  more 
than  onoe^  and  think  it  clear  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict 
We  can  see  no  necessity  for  detailing  the  tes- 
timony. 

The  Judgment  is  affirmed. 


HOLT  V.  STATE.    (No.  8948.) 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  9, 

CnnniTAB  Law  €=»1124r-AppEAi>-RH!vn:w— 

Stateicent  of  Facts. 

Where  no  statement  of  the  evidence  on  the 
trial  accompanies  the  record,  and  no  bill  of  ex- 
ceptions is  contained  therein,  there  is  nothing  in 
the  motion  for  a  new  trial  which  the  Ck)urt  ol 
Criminal  Appeals  can  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2939,  2946-2948;  Dec.  Dig. 
<S=»1124.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;    A.  E.  Davis,  Judge. 

B.  N.  Holt  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

C.  G.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HAKPBR,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  state  penitentiary. 

No  statement  of  the  evidence  Introduced  on 
the  trial  of  the  case  accompanies  the  record; 
neither  does  the  record  contain  any  bill  of 
exceptions.  Under  such  circumstances,  there 
Is  nothing  presented  in  the  motion  for  a  new 
trial  we  can  review. 

The  Judgment  Is  affirmed. 


Ex  parte  CASTORENA    (No.  8926.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  9, 
1916.) 

Bail  iS=>53— Habeas  Oobpus  «=102— Appu- 

CATION  fob  DISCHABOE — ^AUTHOEITT. 

Upon  an  application  for  discharge  from  an 
order  binding  him  over  to  await  the  action  of 
the  grand  jury,  the  Court  of  Criminal  Appeals 
looks  to  see  if  there  is  testimony  tending  to  con- 
nect defendant  with  the  conunlssion  of  the  of- 
fense, and  where  the  crime  of  robbery  and  mur- 
der was  established  and  the  accomplice  testi- 
mony related  only  to  defendant's  connection 
therewith,  and  when  the  bail  bond  was  fixed 
at  only  $1,000,  the  Court  of  Criminal  Appeals 
would  not  discharge,  or  reduce  the  amount 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {  211 ;  Dec.  Dig.  <e=i>53 ;  Habeas  Corpus, 
Cent  Dig.  H  87-89;    Dec.  Dig.  <S=»102.] 

Appeal  from  District  Court,  Cameron 
Ckvunty;   W.  B.  Hopkins,  Judge. 

Application  by  Martin  Castorena  for  his 
discharge  from  an  order  binding  him  over  to 
await  the  fiction  of  the  grand  Jury,  or  to 
have  hM  ball  reduced.  From  the  order  deny- 
ing the  application,  petitioner  appeals.  Af- 
firmed. 


^ 
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E.  K.  Goodrich  and  Robt  A.  Kitchen,  both 
of  Brownsville,  and  B.  C.  Gaines,  of  Austin, 
for  appellant.  C.  G.  McDonald,  Aast  Atty. 
Gen.,  for  the  State. 

HARPER,  J.  Inasmudi  as  the  record  In 
this  case  has  been  supplemented  with  a  cer- 
tified copy  of  notice  of  appeal,  the  opinion 
rendered  last  week  dismissing  this  cause  is 
withdrawn,  and  the  cause  is  reinstated. 

Appellant  insists  that,  as  the  only  person 
testifying  to  fncts  connecting  him  with  the 
commission  of  the  robbery  and  murder  is  a 
confessed  accomplice,  and  therefore  insuffi- 
cient to  sustain  a  conviction,  he  should  be 
discharged  or  his  ball  reduc-ed.  Upon  an  ap- 
plication to  be  discharged  from  an  order 
binding  one  over  to  await  the  action  of  the 
grand  jury,  we  look  to  see  if  there  is  testi- 
mony tending  to  connect  him  with  the  commis- 
sion of  an  offense,  and,  if  so,  we  have  no  au- 
thority to  discbarge  him  from  custody.  The 
crime  in  this  case  is  shown  beyond  perad- 
venture  of  doubt  by  ample  testimony,  and  it 
is  only  appellant's  connection  therewith  that 
is  shown  by  accomplice  testimony  only.  As 
the  crime  was  a  crime  upon  express  malice, 
doubtless  the  trial  court  took  into  considera- 
tion the  weakness  of  the  case  made  against 
appellant  by  the  state  in  fixing  the  bond  at 
only  $1,000.  The  crime  shown  ia  of  that  char- 
acter we  would  not  feel  authorized  to  reduce 
the  bond,  for,  if  appellant  should  be  held  to 
ball  at  all,  the  bond  Is  a  reasonable  one. 

Judgment  affirmed. 


Ex  Parte  GOODMAN.     (No.  3956.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  9, 
1916.) 

1.  Extradition  4t=335—lNTBBaTATE— Affida- 
vit—Offense— Sufficibncy. 

Under  the  act  of  Congress  (U.  S.  Comp.  St. 
191S,  C  10126)  and  the  laws  of  Texas  (Veraoa'a 
Ann.  Code  Cr.  Proc.  1916,  art  1088)  requiring 
that  a  fugitive  from  justice  from  another  state, 
sought  to  be  held  as  such,  be  charged  with  an  of- 
fense in  the  demanding  state,  an  afiSdavit  that 
affiant  had  good  reagon  to  believe  and  did  be- 
lieve that  a  party  was  a  fugitive  from  justice 
from  LouisianSj  where  he  had  on  a  given  date 
committed  a  criminal  offense  under  the  laws  of 
Louisiai^a,  and  that  he  fied  into  Texas,  where 
he  might  be  found,  was  insufficient  to  justify 
the  alleged  criminal's  arrest  as  a  fugitive  from 
justice. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  S  39;  Dec  Dig.  <S=35.] 

2.  EXTBADITION  $=>21— Intebstatb— Fkdksal 

JUBISDIOTION. 

The  laws  of  Texas  touching  the  return  of 
criminals  to  other  states  are  governed  by  the 
federal  act  touching  the  matter. 

[Ed.  Note. — For  other  cases,  see  Extradition, 
Cent  Dig.  {  26 ;  Dec.  Dig.  <S=>21.1 

8.   EXTBADITION       ^=332— INTBSSTAIX— COU' 
PLAINT   CRASalNG    CRIMB. 

A  complaint,  filed  in  Louisiana,  charging 
violation  of  its  criminal  lawj  based  only  upon 
belief  or  information,  is  insufficient  as  authority 


for  a  reqaisation  demand  on  the  Governor  of 
Texas  for  the  return  of  the  offender. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  {{  86-38;  Dee.  Dig.  <S=»32.] 

Application  for  a  writ  of  habeas  corpus  on 
behalf  of  Bob  Goodman.  Applicant  dlschars- 
ed  from  custody. 

B.  X.  Cummings,  of  Hlllsboro,  for  appel- 
lant   O.  0.  McDonald,  Asst  Atty.  Geo,  for 

the  State. 

DAVIDSON,  J.  This  record  is  very  briet 
and  can  be  briefly  stated.  It  Is  an  original 
application  for  a  writ  of  habeas  corpus  to 
this  court  asking  for  a  discharge  under  what 
is  supposed  to  be  an  extradition  proceeding. 
As  a  basis  for  this  case  Mr.  Gross  made  an 
affidavit  that  he  had  good  reason  to  believe 
and  did  believe  that  Bob  Goodman  is  a  fugi- 
tive from  justice  from  the  state  of  Louisiana; 
that  he  did  on  or  about  the  15th  of  May,  1915, 
in  said  state  of  Louisiana,  willfully,  malid- 
oosly,  and  feloniously  have  carnal  knowledge 
with  Leona  Daily,  she  being  an  unmarried 
female  between  the  age  of  12  and  18  years, 
and  that  said  act  so  committed  by  Bob  Good- 
man was  then  and  there  and  Is  now  a  viola' 
tion  of  the  penal  laws  of  the  state  of  Louisi- 
ana, and  that  said  Goodman  has  fled  from 
that  state  where  he  committed  said  offense  to 
the  state  of  Texas,  and  Is  now  to  be  found  in 
Hill  county,  Tex. 

[1-3]  It  wUl  be  noticed  that  this  affidavit 
only  states  that  the  affiant  had  reason  to  be- 
lieve tliat  the  applicant  is  a  fugitive  from 
justice  from  a  sister  state,  and  that  he  had 
carnal  intercourse  with  a  girl  between  12  and 
18  years  of  age,  she  being  unmarried,  and 
that  said  act  was  a  violation  of  the  laws  of 
Louisiana,  and  that  he  had  fled  from  that 
state  into  Texas,  and  is  now  in  this  state. 
This  is  not  sufficient  There  are  no  extradi- 
tion papers  in  the  record,  and,  so  far  as  the 
case  is  concerned,  it  does  not  show  that  any 
were  Issued  by  the  Governor  of  this  state 
honoring  a  requisition  from  the  Governor  of 
Louisiana,  nor  is  it  stated  that  applicant 
stood  charged  is  Lonisiana  by  Indictment  or 
complaint  with  this  offense.  Under  the  act 
of  Congress  (U.  S.  Comp.  St  1913,  {  10126) 
tills  is  not  sufficient,  nor  is  it  sufficient  under 
the  laws  of  Texas  (Vernon's  Ann.  Code  Crim. 
Proc.  1916,  art  1088),  which,  of  course,  must 
be  governed  by  the  congressional  act  Had 
a  complaint  been  filed  in  Louisiana  charging 
some  violation  of  the  law  by  reason  of  sexual 
intercourse,  based  only  upon  belief  or  infor- 
mation, it  would  not  have  been  sufficient  as  au- 
thority for  the  requisition  demand  on  the 
Governor  of  this  state.  This  is  settled  by  the 
authorities,  which  are  not  necessary  to  De 
dted.  Bat  this  complaint  does  not  allege  or 
assert,  directly  or  indirectly,  that  the  appli- 
cant had  been  charged  in  any  legal  way  in 
Louisiana  with  an  offeuse ;  therefore  It  is  not 
sufficient    Under  the  act  of  the  Legislature 
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It  Is  necessary,  where  the  party  is  a  fnglttve 
from  justice  and  Is  sought  to  be  held  as  such, 
that  he  be  charged  with  an  offense  In  the 
demanding  state.  TaUng  this  as  a  basis,  an 
afBdavlt  may  be  made  holding  the  alleged 
fugitive  awaiting  the  requisition  demand,  but 
there  Is  nothing  In  this  case  Indicating  those 
things ;  therefore  we  are  of  opinion  that  the 
applicant  is  entitled  to  his  discharge,  whldi 
Is  accordingly  ordered. 


SPOONEE  V.  STATE.     (No.  3944.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  9, 
1916.) 

Sunday  4=96— Piacks  o»  Amusement— Stat- 

utb— vi0i.ati0n. 

Defendant,  who  gave  his  moving  picture 
show  on  both  the  afternoon  and  evening  of  a 
Sunday,  after  advertising  that  it  was  for  the 
benefit  of  the  inmates  of  a  tuberculosis  sanita- 
rium, who  sold  no  tickets  and  demanded  no  ad- 
mission fee,  and  who  represented  that  he  would 
donate  to  such  inmates  all  receipts  over  and 
above  his  actual  expenses,  and  who  displayed 
at  the  entrance  a  large  sign  reading  "Free  Con- 
tribution," "Pay  What  You  Wish,"  "Benefit 
Carlsbad  Sanitarium,"  and  who,  out  of  gross  re- 
ceipts of  $33.30,  tools  out  his  actual  expenses 
for  the  day,  and  turned  the  balance  of  $18.55 
over  for  such  inmates,  violated  the  statute  pun- 
ishing the  proprietor  of  any  place  of  amusement 
Sermitting  his  place  to  be  open  on  Sunday  and 
efining  places  of  amusement  to  include  theaters 
and  amusements  for  which  an  admission  fee  is 
charged. 

[Ed.  Note. — For  other  cases,  see  Sunday, 
Cent.  Dig.  {§  11, 12;   Dec.  Dig.  «=»6.] 

Appeal  from  Tom  Green  County  Court; 
Oscar  Frlnk,  Judge. 

Dad  Spooner  was  convicted  for  violating 
the  law  in  operating  a  moving  picture  show 
on  Sunday,  and  he  appeals.    Affirmed. 

C.  E.  Dnbois,  of  San  Angdo,  for  appellant. 
C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


PRENDBBGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  violating  the  law  In 
operating  a  picture  show  on  Sunday.  The 
case  was  tried  before  the  court  without  a 
jury  on  agreed  facts.  The  court  assessed  the 
lowest  punishment 

The  facts  are  that  appellant  gave  his  pic- 
ture show  on  both  the  afternoon  and  nl^t  of 
Sunday,  January  2,  1916.  He  advertised.  In 
effect,  that  It  was  for  the  benefit  of  the  in- 
mates of  the  tnberculosls  sanitarium  located 
at  Carlsbad,  near  San  Angelo.  No  tickets 
were  sold  nor  admission  fees  demanded.  He 
represented  he  would  donate  to  the  trustees 
for  said  Inmates  all  he  received  over  and 
above  his  actual  exi>en8eB,  and  he  placed  In 
a  conspicuous  place,  at  the  entrance  where 
the  shows  were  given,  a  large  sign  in  these 
words,  "Free  Contribution,"  "Pay  What  You 
Wish,"  "Benefit  Carlsbad  Sanitarium."  The 
gross  receipts  from  these  two  entertainments 
were  $33.30.  He  took  out  of  this  amount  his 
actual  expenses  for  films,  electricity,  lights. 


one  day's  rent  of  building  and  for  labor  of 
three  hands,  total,  $14.75,  which  was  his  ex- 
penses for  that  day,  thus  leaving  a  balance  of 
$18.55,  which  be  turned  over  for  said  In- 
mates. 

There  can  be  no  question  but  this  was  a 
plain  and  direct  violation  of  the  statute,  and 
his  conviction  and  punishment  were  proper. 
In  the  recent  case  of  McLeod  v.  State,  180  S. 
W.  117,  the  facts  were  somewhat  similar,  but 
nothing  like  as  strong  as  the  facts  In  this 
case.  We  see  no  necessity  of  again  discuss- 
ing the  question. 

The  judgment  Is  affirmed. 


HILES  V.  STATE.     (No.  3936.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  2, 

1916.) 
Cbiuinai.  liAW  ^=9404— Evidence— Admissi- 

BILITT. 

The  clothes  worn  by  decedent  at  the  time  he 
was  shot  by  accused  are  admissible  to  show 
where  the  wounds  took  effect  in  the  body  of  de- 
cedent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  873,  891-893,  1457;  Dec. 
Dig.   ®=»404.] 

Apxieal  from  District  Court,  Culberson 
County;  Dan  M.  Jackson,  Judge. 

W.  J.  Biles  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

Joe  Irby,  of  Van  Horn,  and  J.  W.  Parker, 
of  Pecos,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  Is  the  second 
appeal  In  this  case.  The  first  Is  reported 
in  73  Tex.  Cr.  B.  18,  163  a  W.  717,  where  a 
sufficient  statement  of  the  case  Is  made. 
There  Is  no  substantial  difference  In  the 
'record  on  this  from  the  other  appeal. 

Appellant  was  convicted  of  manslaughter 
and  assessed  the  lowest  punishment  The 
evidence  was  amply  sufficient  to  snstaln  the 
verdict 

There  are  but  three  bills  ot  exceptions. 
The  first  raises  again  the  question  of  wheth- 
er or  not  the  testimony  of  the  witness  Pad- 
dock in  substance  and  effect  showing  a  con- 
ditional threat  by  appellant  was  admissible. 
The  second  bill  also  raises  the  question  pass- 
ed upon  before  ot  whether  or  not  the  testi- 
mony of  Moorebead,  as  to  what  appellant 
said  to  talm  as  to  the  material  tacts  In  the 
case,  was  admissible;  he  claiming  that  be 
was  under  arrest  at  the  time.  Both  these 
questions  were  fully  discussed  and  correctly 
decided  against  appellant  in  the  former  ap- 
peaL  There  Is  no  necessity  of  further  stating 
or  discussing  either  of  them  now.  The  court 
below  correctly  ruled  on  both  questions. 

The  next  bUl  complains  of  the  introduction 
In  evidence  of  the  clothes  worn  by  deceased 
when  appellant  shot  blm.  It  became  neces- 
sary for  the  state  to  show  where  the  wounds 
took  effect  In  the  arm  and  body  of  the  de- 
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ceased,  and  clearly,  tbe  clothes  were  admis- 
sible for  that  purpose.  This  Is  so  weU  estab- 
lished, and  has  been  held  so  many  times  by 
this  court,  we  deem  it  lumecessary  to  dte 
tbe  cases. 
The  Judgment  Is  affirmed. 

DAVIDSON,  J.,  not  present  at  consulU- 
tlon. 


NOB  ▼.  STATE,     (No.  3916.) 
(Ck>urt  of  Criminal  Appeals  of  Texas.    Feb.  2, 

i§ie.) 

1.  RoiBBEBT  «=»17  —  Indictment  —  Descrip- 
tion OF  Pbopertt— Sufficiency. 

Under  Code  Cr.  Proc.  1911,  arts.  458,  468, 
providing  that  a  general  description  of  proper- 
ty by  name,  kind,  quality,  number,  and  owner- 
ship shall  be  sufficient,  and  that  in  indictments 
for  theft,  etc.,  of  coin  or  paper  current  as  mon- 
ey it  shall  be  sufficient  to  describe  the  property 
in  general  terms  as  money,  an  indictment  for 
robbery  of  "?11  in  money,  which  •  *  •  pass- 
ed current  as  money  of  the  United  States, 
•  •  •  and  of  the  value  of  $11,"  sufficiently 
described  the  property. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  §§  16-23,  26;    Dec.  IMg.  «=>17.] 

2.  Cbiminal  Law  «s>10e2— Bux  of  Excep- 
tions—Time TO  F11.E. 

Bills  of  exceptions,  approved  and  filed  after 
the  time  fixed  by  orders  allowing  the  filing  of 
bills  after  adjournment  of  court,  cannot  be  con- 
sidered, but  must  be  stricken  out  on  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2803,  2829,  2834-2861,  2919; 
Dec.  Dig.  «=s>1092.] 

Appeal  from  Criminal  District  Goart,  Dal- 
las County ;  W.  L.  Crawford,  Jr.,  Judge. 

Claud  Noe  was  convicted  of  robbery,  and 
be  appeals.    Affirmed. 

Louis  Wilson,  of  Dallas,  for  appellant  O. 
O.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  Appellant  was 
convicted  of  robbery,  and  his  punishment  as- 
sessed at  seven  years  in  the  jjenltentlary. 

[1]  Tbe  Indictment  alleges  that  appellant 
robbed  B.  W.  Burden  of  "eleven  dollars  In 
money,  which  ttxea  and  there  passed  current 
as  money  of  tbe  United  States  of  America, 
and  of  the  value  of  eleven  dollars."  All  tbe 
other  allegations  In  tbe  Indictment  are  r^- 
ular  and  sufficient  Appellant  contends  that 
this  description  of  tbe  money  was  a  fatal 
defect  in  the  Indictment  Both  under  our 
statute  and  the  many  decisions  of  this  court, 
this  description  of  the  money  was  clearly  suf- 
ficient Articles  458  and  468,  C.  G.  P.; 
Sparks  ▼.  State,  177  S.  W.  968;  Ferrell  ▼. 
State,  68  Tex.  Or.  R.  496,  152  8.  W.  901; 
Sims  ▼.  State,  64  Tex.  Cr.  B.  436,  142  S.  W. 
672,  and  the  cases  therein  dted.  A  large 
number  of  others  could  be  cited,  but  it  is  un- 
necessary. 

[2]  The  court  below  by  two  separate  orders 
allowed  altogether  80  days  after  tbe  adjourn- 
ment of  court  at  which  appellant  was  tried 
for  him  to  file  bills  of  exceptions.  They  were 
not  filed  within  that  time,  but  show  to  have 


both  been  approved  and  filed  several  days 
thereafter.  The  motion  of  the  Assistant  At- 
torney Oeneral  to  strike  them  out  and  not 
consider  them  must  therefore  be  sustained, 
both  under  the  statute  and  the  uniform  deci- 
sions of  this  court 

The  evidence  was  unquestionably  sofliciwjt 
to  sustain  the  verdict  Appellant's  bills  of 
exception  being  filed  too  late  and  struck  out, 
there  Is  nothing  else  raised  which  can  be  re- 
viewed. 

The  Judgment  is  therefore  affirmed. 

DAVIDSON,  J.,  not  present  at  consulta- 
tion. 


WOOD  T.   STATrn     (No.  3909.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  2, 
1916.) 

1.  Obiminai.  Law  ®=s>1159-Apfeai,  —  Mat- 
TEB8  Reviewable  —  Obkdibilitt  of  Wit- 
nesses. ^. 

On  trial  of  one  accused  of  seduction,  the 
credibility  of  witnesses,  weight  of  their  testi- 
mony, and  facts  established,  are  questions  for 
the  jury,  and  the  court  on  appeal  cannot  dis- 
turb its  finding  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  8074r-806S;  Dec.  Dig.  <&=> 
1159.] 

2.  Cbiminal  Law  «s=»597  —  Continuance  — 
BioHT  of  Accusbd— Absence  of  Witness- 
es—Sufficiency  or  Showing. 

Where  one  accused  of  seduction  moved  for 
continuance  on  the  ground  of  the  absence  ot 
two  witnesses  by  whom  he  alleged  in  his  affida- 
vit he  could  prove  they  had  had  sexual  inter- 
course with  the  prosecuting  witness  prior  to  the 
alleged  seduction,  but  accused  failed  to  attach 
the  affidavit  of  either  to  that  effect,  and,  after 
conviction,  on  motion  for  new  trial,  the  state 
produced  the  affidavit  of  one  of  them  that  he 
had  never  had  such  intercourse,  and  the  court 
qualified  the  bill  of  exceptions  to  the  overruling 
of  the  motion  for  continuance  by  stating  that 
the  other  witness  would  not  probably  testify 
as  accused  stated,  and  that  if  he  did,  the  tee- 
timony  would  not  probably  be  true,  no  error  in 
refusing  the  continuance  was  shown. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  C!ent  Dig.  {{  1831,  1332;  Dec.  Dig.  <&=» 
597.i 

3.  Cbiminal  Law  «=3ll24  —  Appeal  —  Mat- 
TBBS  Reviewable — Recobd  on  Appeal. 

Error  cannot  be  predicated  on  the  refusal 
of  a  new  trial  prayed  on  account  of  the  ab- 
sence of  wituesses,  where  the  record  shows  that 
the  court  in  hearing  the  motion  for  new  trial 
heard  evidence,  but  the  evidence  heard  is  not 
disclosed  by  statement  of  facts,  bill  of  excep- 
tions, or  otber  proper  method. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  CJent  Dig.  H  2939,  2946-2948;  Dec.  Dig. 
<3=>1124.] 

4.  Cbiminal  Law  «=»814— Ikbtbuotions  — 
Bvidbncb. 

Refusal  of  an  instruction  that  prosecutrix 
traded  her  virtue  for  a  promise  of  marriage, 
the  only  promise  being  to  marry  if  she  became 
pregnant  from  the  intercourse,  was  not  erro^ 
where  the  testimony  of  the  prosecutrix  showed 
the  reverse  to  be  true. 

[Ed.  Note.— For  otber  cases,  see  Oiminal 
Liw.  Cent  Dig.  {§  1821,  1^.  l^.  1880, 
1866,  1883.  1890,  1924,  1979-1986,  1987;  Dec 
Dig.  «=3814.] 
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&  SBDUonoiT  »-»ie  CBnnNAi.  Bxsponbibil- 

ITT— BtiDKNCE  or  lNTBBC»CB8B— PbOICISK  OT 
ll&BBIAOB— C0RBOBO&A.TION. 

In  a  prosecution  for  seduction,  the  testi- 
mony of  tne  prosecating  witness  need  not  be 
directly  corroborated  in  every  element  of  the 
offense,  and  drcumstantial  evidence  is  suffi- 
cient in  corroboration  if  it  connects  the  accused 
with  the  commission  of  the  offense  beycmd  a 
tcaaonable  donbt,  on,  the  qnestions  of  int«r- 
conrse  and  promise  of  marnagv. 

[Bid.  Not«.— For  other  cases,  see  Sedaction, 
Gent.  Die;  H  89-86;   Dec.  Dig.  <»s>4a] 

&  Seduction  «=>40— Cbiiunai.  Bksfonsibii/- 

ITT— ETIDENCB— Aj>la88IBIU(rT. 

In  a  prosecution  for  sedaction,  testimony 
that  witness  had  a  conversation  with  accused, 
who  asiced  liim  for  medicine  to  caose  a  miscar- 
riage, and  said  that  he  was  in  trouble  with  a 
girl  "over  on  the  creek,"  and  that  be  would 
marry  her  or  leave  tile  country,  was  admissible, 
in  view  of  th«  further  evidence  that  prosecutrix 
lived  dose  to  a  stream  called  "the  creeli"  and 
was  the  only  girl  who  in  that  year  in  that  com- 
munity became  enceinte,  and  tiiat  accused  soon 
left  the  country. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  H  72,  76,  78;   Dec.  Dig.  «=»40.] 

7.  Seduction  «s»4&— Cbihinai.  RESPONSiBiii- 

ITT— Btidencb— Aduisbibiuitt. 

Where  prosecatriz  testified  that  accused 
liad  exhibited  a  protector  to  her,  testimony  of 
other  witnesses  that  they  had  seen  such  appli- 
ances in  his  possession  prior  to  the  alleged  se- 
duction is  admissible  in  corroboration. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Gent  Dig.  If  83-86;    Dec  Dig.  «=»4&] 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Alvln  Wood  was  convicted  of  seduction, 
and  be  appeals.    Affirmed. 

John  W.  Moyers  of  Mineral  Wells,  J.  T. 
Ranspot,  of  Palo  Pinto,  and  W.  P.  Glbbs,  of 
Gordon,  for  appellant  C.  O.  McDonald.  Asst 
Atty.  Gen.,  for  the  State. 

PREINDERGAST,  P.  J.  Appellant  was  con- 
victed of  seduction  with  the  lowest  punish- 
ment assessed. 

[1]  We  see  no  necessity  of  reciting  the  tes- 
timony. It  was  conflicting  on  several  ma- 
terial points.  That  of  the  state  was  amply 
snfficient.  If  believed  by  the  jury,  to  clearly 
Justify  the  verdict  It  evidently  was  believed 
by  the  Jnry.  That  of  the  appellant  was  am- 
ply sufficient  if  it  had  been  believed  by  the 
Jury,  to  have  secured  bis  acquittal.  The  Jnry 
evidently  did  not  beUeve  him  and  his  side 
of  the  testimony.  This  matter  was  entirely 
for  the  Jury  and  the  lower  court  The  Jury, 
under  the  law,  were  the  exclusive  Judges  of 
the  credibility  of  the  witnesses,  the  weight 
to  be  given  thdr  testimony,  and  the  facts  es- 
tablished. We  cannot  disturb  the  verdict. 
Kearse  v.  SUte,  68  Tex.  Or.  R.  636,  151  S. 
W.  827. 

The  trial  Judge  gave  an  admirable  charge 
submitting  properly  every  issue  necessary  or 
proper  to  be  submitted  to  the  Jury.  There 
were  no  objections  to   the  court's  charge. 

[2,  t]  Appellant  made  a  motion  for  a  con- 
tinuance on  account  of  the  absence  of  two 
witnesses,  Ray  Morris  and  Floyd  Boorman. 


After  the  trial  had  progressed  and  some  evi- 
dence had  been  introduced,  appellant  re- 
newed his  motion  for  a  postponanent  or  a 
continuance,  in  order  to  get  these  two  wit- 
nesses. Both  these  motions  were  overruled. 
By  each  witness  he  stated  that  he  expected 
to  prove  that  each  of  them  had  had  sexual 
intercourse  with  Miss  Roxle  Christian,  pros- 
ecutrix, prior  to  the  time  he  is  alleged  to 
have  seduced  her.  He  claimed  that  each  of 
these  absent  witnesses  would  so  testify.  On 
the  face  of  his  motions,  they  were  apparent- 
ly good  and  showed  snfficient  diligence.  Aft- 
er his  conviction,  in  his  motion  for  new  tri- 
al, he  set  up  the  overruling  of  his  said  mo- 
tions as  a  ground  for  new  trial.  The  state 
vigorously  contested  the  motion,  alleging,  in 
substance,  that  no  such  proof  conid  be  made 
by  either  of  said  witnesses,  and  that  neither 
of  them  would  testify  that  they  had  had 
sexual  Intercourse  with  the  prosecutrix.  The 
district  attorney  attached  as  a  part  of  his  re- 
sistance the  affidavit  of  said  Boarman,  swear- 
ing positively  that  he  never  at  any  time  had 
intercourse  with  the  prosecutrix,  and  that  he 
would  not  have  sworn  on  the  trial  that  he 
had  had  any  act  of  sexual  intercourse  with 
her,  and  that  he  never  at  any  time  even  sug- 
gested such  a  thing  to  her.  The  motion  for 
a  new  trial  was  not  acted  upon  by  the  court 
until  about  four  weeks  after  the  trial.  Ap- 
pellant attached  no  affidavit  of  the  witness 
Ray  Morris  that  he  would  have  so  testified 
on  the  trial. 

The  record  shows  with  certainty  that  the 
court  heard  evidence  at  the  time  he  acted 
upon  said  motion  for  new  trial.  What  evi- 
dence he  heard  is  not  disclosed  by  any  state- 
ment of  facts,  bill  of  exception,  or  other  prop- 
er way  of  bringing  the  testimony  and  show- 
ing it  to  this  coiirt  Under  the  circumstanc- 
es and  well-settled  law  of  this  state,  the 
court's  acticKi  therefore,  in  overruling  the 
motions  for  a  continuance  and  the  motion  for 
a  new  trial  on  the  ground  of  the  absence  and 
lade  of  testimony  of  these  witnesses,  presents 
no  error.  Jones  v.  State,  163  S.  W.  76;  Gra- 
ham ▼.  State,.  78  Tex.  Cr.  R.  84,  163  S.  W. 
726;  Hoeklns  v.  State,  73  Tex.  Or.  R.  106, 
163  S.  W.  426;  Forrester  v.  State,  73  Tex. 
Cr.  R.  67,  163  S.  W.  87;  and  where  some  ot 
the  cases  are  collated,  Roberts  v.  State,  180  B. 
W.  1080. 

In  explanation  ot  appellant's  bills  to  the 
overruling  of  his  motion  for  a  continuance  as 
to  the  witness  Morris,  the  court  allowed  the 
bill,  with  this  explanation: 

"That  the  evidence  showed  that  the  witness 
Ray  Morris  had  ceased  paying  attendance  to  the 
prosecutrix  long  prior  to  the  allied  seduction, ' 
and  there  was  not  a  fact  or  circumstance  in  ev- 
idence that  cast  the  slightest  suspicion  on  tho 
Srosecutrix  in  connection  with  the  said  Ray 
[orris,  nor  in  connection  with  any  other  man 
except  the  defendant,  and  in  the  opinion  of  the 
trial  court  in  the  hgbt  of  the  testimonv,  the 
said  Ray  Morris  would  not  have  testified  that 
he  did  have  intercourse  with  the  prosecutrix 
at  any  time,  and,  if  he  would  so  testify,  that  his 
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taid  tftidenee  ts  not  probably  true  and  would 
not  have  changed  the  result  of  this  trial." 

It  Is  the  well-settled  law  of  this  state,  botb 
by  our  statute  and  a  very  large  number  of 
decisions,  tbat  an  accused  is  not  entitled  to 
a  continuance  as  a  matter  of  right;  that  the 
truth,  merits,  and  snfllciency  of  his  motion 
for  a  continuance  are  matters  now  addressed 
to  the  sound  discretion  of  the  trial  court. 
Judge  White,  In  his  Ann.  C.  C.  P.  |  643,  lays 
down  the  correct  proposition  that  an  applica- 
tion for  a  continuance  will  be  held  properly 
overmled  when,  in  connection  with  the  evi- 
dence adduced  on  the  trial.  It  Is  apparent 
that  the  proposed  absent  testimony  would 
not  be  probably  true,  citing  a  large  number 
of  decisions  supporting  his  proposition. 
Again,  in  section  647,  he  lays  down  the  propo- 
sition that  this  court  on  appeal  will  not  re- 
vise or  reverse  the  judgment  of  the  lower 
court  refusing  a  continuance  or  postpone- 
ment and  the  overruling  of  the  motion  for 
new  trial  based  upon  such  applications,  un- 
less it  is  made  to  appear  by  the  evidence  ad- 
duced at  the  trial  that  the  proposed  absent 
testimony  was  not  only  relevant  and  ma- 
terial, but  probably  true,  citing  a  great  many 
cases  sustaining  his  proposition.  And,  fur- 
ther, in  section  647,  par.  2,  be  lays  down 
this  correct  proposition:  That  this  court  on 
appeal  will  not  reverse  a  judgment  on  ac- 
count of  the  refusal  of  a  postponement  or  a 
c<Hitinuance,  unless,  in  connection  with  the 
other  evidence  adduced  on  the  trial,  this 
court  is  Impressed  with  the  conviction,  not 
merely  that  the  defendant  might  probably 
have  been  prejudiced  in  his  rights  by  such 
ruling,  but  that  it  was  reasonably  probable 
that,  if  the  absent  testimony  had  been  before 
the  jury,  a  verdict  more  favorable  to  the  de- 
fendant would  have  resulted,  citing  a  large 
number  of  cases  supporting  that  propositlcxi. 
The  trial  judge  below,  as  ^own  by  his  quali- 
fication, properly  acted  apon  these  correct 
propositions  of  law  applicable  in  this  case, 
and  in  no  event  does  his  action  in  refusing 
a  continuance  or  a  postponement  or  a  new 
trial  because  of  the  absence  of  said  witness- 
es show  any  reversible  error.  Stacy  r.  State, 
177  S.  W.  118. 

[4, 1]  The  court  did  not  err  in  refusing  to 
give  either  of  appellant's  special  charges 
shown  by  his  bill  of  exceptions: 

One,  to  the  effect  that: 

"The  prosecutrix  Bbows  she  traded  her  virtue 
for  a  promise  of  marriage ;  that  the  only  prom- 
ise made  to  her  was  the  defendant  would  marry 
her  if  she  became  prcf^nant,  or  anything  hap- 
pened to  her  from  said  intercourse.  You  will 
therefore  find  the  defendant  not  guilty,  and  so 
say  by  your  verdict" 

Another,  to  the  effect  that: 

"The  state  must  corroborate  the  testimony  of 
the  prosecutrix  as  to  the  act  of  copulation, 
and,  baving  wholly  failed  to  corroborate  her  on 
■aid  point,  you  are  instructed  to  find  the  de- 
fendant not  guilty,  and  so  say  by  your  verdict." 

And  the  other,  to  the  effect  that: 
"The  state  has  failed  to  corroborate  the  testi- 
mony of  the  prosecutrix  as  to  the  promise  of 


marriage,  and  the  teetimony  of  Hie  said  pro^ 
ecutrix  is  before  you  wholly  without  corrobora- 
tion. You  are  therefore  instructed  to  find  the 
defendant  not  guilty,  and  so  say  by  yonr  vep- 
diet." 

Neither  of  these  charges  should  hare  been 
given. 

The  law  in  this  state  is  well  settled  that  in 
prosecutions  for  seduction  the  testimony  of 
the  seduced  girl  does  not  have  to  t>e  corrob- 
orated In  each  and  all  of  the  necessary  ele- 
ments of  the  offense.  The  corroborative  evi- 
dence may  be  slight,  and  the  requironents  of 
the  statute  are  fulfilled  if  there  be  any  cor- 
roborative evidence  which  of  itself  tends  to 
connect  the  accused  with  the  commission  of 
the  offense.  Such  corroboration  only  Is  nec- 
essary as  Is  suffldent  to  satisfy  a  jury  be- 
yond a  reasonable  doubt  of  the  truth  of  the 
charge  In  connection  with  the  testimony  of 
the  accomplice.  Nonrse  v.  State,  2  Tex.  App. 
304;  Jones  v.  State,  4  Tex.  App.  529;  Tooney 
V.  State,  5  Tex.  App.  163 ;  Slmms  v.  State,  8 
Tex.  App.  230 ;  Clanton  v.  State,  13  Tex.  App. 
139 ;  Moore  v.  State,  47  Tex.  Cr.  R.  415,  83 
S.  W.  1117;  Nash  v.  State,  61  Tex.  Cr.  B. 
264,  184  S.  W.  709;  Williams  v.  State,  S9 
Tex.  Cr.  R.  347, 128  S.  W.  1120;  Bost  v.  State, 
64  Tex.  Cr.  R.  464.  144  S.  W.  689;  Murphy 
V.  State,  143  S.  W.  61&  This  must  nece»- 
aarily  be  the  law  and  the  proper  construction 
of  the  statute  In  cases  of  this  character,  for 
acts  of  intercourse  are  always  as  secret  and 
private  as  can  be  and  under  such  drcumstano- 
es  as  the  parties  themselves  believe  will  pre- 
vent their  detection  or  even  suspicion  at  the 
time.  Also,  engagements  of  young  persons  to 
marry  are  made  in  private  and  In  secret  be- 
tween them,  and  very  generally,  If  not  en- 
tirely, the  fact  of  engagement  for  at  least 
some  length  of  time  is  kept  as  private  and 
secret  between  them  as  can  well  be.  There- 
fore proof,  in  the  nature  of  things,  generally 
cannot  be  made  other  than  by  the  testimony 
of  the  accomplice  corroborated  by  such  cir- 
cumstances as  to  the  time  and  place,  oppor- 
tunity, and  the  course  of  dealing  or  treat- 
ment between  the  parties  along  about  the 
time  as  would  tend  to  show  such  facts. 
Holmes  V.  State,  70  Tex.  Cr.  R.  484, 157  S.  W. 
487,  and  cases  therein  cited ;  Curry  v.  State, 
68  Tex.  Cr.  R.  264,  151  S.  W.  319;  Curry  v. 
State,  72  Tex.  Or.  R.  465,  162  S.  W.  851; 
Nash  V.  State,  61  Tex.  Cr.  R.  259.  134  S.  W. 
709  (Judge  Ramsey's  opinion)  and  on  page 
281  of  61  Tex.  Or.  R.,  on  page  711  of  134  S. 
W.  (Judge  McCord's  opinion),  and  cases  cited 
by  them;  Warren  ▼.  State,  67  Tex.  Cr.  R. 
273,  149  S.  W.  180;  Gillespie  v.  State,  73 
Tex.  Cr.  R.  699,  166  S.  W.  136.  A  large  num- 
ber of  other  cases  are  collated  In  those  we 
have  just  dted  above.  It  is  unnecessary  to 
collate  them  here  again.  It  Is  also  the  well- 
settled  law  of  this  state  that  the  corrobora- 
tion of  a  witness  who  Is  an  accomplice  can 
as  wdl  be  made  by  circumstantial  as  by  pos- 
itive testimony.    In  seduction  cases  corrob- 
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oration  most  be  bad  largely  by  drcnmstan- 
tlal  testimony. 

We  have  carefully  read  and  considered  the 
testimony  In  this  case.  There  are  many 
facts  and  circumstances  testified  to  by  wit- 
nesses other  than  the  prosecutrix  which  cor- 
roborate her  under  the  law  amply  as  to 
every  material  fact  where  corroboration  was 
necessary.  We  think  no  useful  purpose  could 
be  served  by  taking  up  the  testimony  of  the 
prosecutrix  and  each  witness  to  show  that 
she  was  amply  corroborated.  Her  testimony 
taken  as  a  whole,  alone,  or  In  connection  with 
the  other  testimony,  did  not  justify  the  court 
to  tell  the  jury  that  she  had  traded  her  vir- 
tue for  a  promise  of  marriage ;  that  the 
only  promise  made  to  her  by  defendant  was 
that  he  would  marry  her  U  she  became  preg- 
nant, or  If  anything  happened  to  her  from 
intercourse,  as  claimed  by  one  of  appellant's 
charges.  Her  testimony  clearly  tends  to  show 
the  reverse  of  this. 

The  court,  In  submitting  the  case  for  a 
finding,  required  the  Jury  to  affirmatively  be- 
lieve beyond  a  reasonable  doubt  from  the 
evidence  every  fact  essential  to  appellant's 
conviction  before  they  were  authorized  to  do 
so,  and,  in  addition  to  giving  the  reasonable 
doubt  and  presumption  of  innocence,  he  gave 
the  cMiverse  of  this  submission  of  the  case 
to  them  and  told  the  Jury  that,  "if  you  do 
Dot  BO  believe  and  find  from  the  evidence 
beyond  a  reasonable  doubt,  to  acquit  him." 
And,  In  addition  to  all  this,  the  court  charged 
the  jury  as  follows : 

"The  term  'seduce,'  as  used  in  this  charge, 
means  to  lead  away  from  the  path  of  virtue  by 
a  promise  of  marriage,  and  the  carnal  inter- 
coiurse  miist  occur  by  virtue  of  the  promise  of 
marriage.  It  means  an  enticement  of  a  woman 
on  tbe  part  of  a  man  to  surrender  her  chastity 
by  means  of  a  promise  of  marriage,  and  the 
promise  mast  be  absolute  and  unconditionaL 

"In  tills  connection,  you  are  further  instructed 
that  if  you  believe  from  the  evidence  that  the 
defendant  had  promised  to  marry  prosecutrix, 
and  that  thereafter,  and  while  said  promise  and 
engagement  was  still  in  force,  he  induced  her  to 
have  intercourse  with  him  and  to  permit  him 
to  liave  carnal  knowledge  of  her  person,  by 
virtue  of  said  promise,  then  this  would  consti- 
tnte  seduction. 

"On  the  other  hand,  if  the  defendant  induced 
the  prosecutrix  to  have  carnal  intercourse  with 
him  (if  he  did  have  such  intercourse  with  her) 
upon  the  conditional  promise  that  if  she  became 
pregnant  he  would  marry  her,  and  if  she  yielded 
to  his  embraces  and  permitted  him  to  luive  car- 
nal knowledge  of  her  solely  upon  the  condition 
that  he  would  marry  her  provided  she  became 
pregnant,  or  if  you  have  a  reasonable  doubt 
OS  to  wliether  or  not  she  did,  then  this  would 
not  constitute  aeduction,  and  defendant  should 
be  acquitted. 

"Moreover,  gentlemen  If  the  defendant  had 
carnal  knowledge  of  the  prosecutrix,  and  in 
yielding  to  iiim  she  was  induced  to  do  so  through 
lust  or  from  any  other  motive  than  that  of  an 
absolute  promise  to  marry  her,  he  cannot  be 
convicted. 

"Our  law  provides  that  a  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice  un- 
less corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  offense  commit- 
ted, and  tbe  corroboration  is  not  sufficient  if  it 


merely  shows  that  some  person  has  committed 
the  ocFense. 

"In  this  connection,  gentlemen,  you  are  in- 
structed that  Boxie  Christian  is  an  accomplice, 
and  that  a  conviction  cannot  be  had  upon  her 
testimony,  although  the  ^ury  may  believe  the 
same  to  be  true,  and  that  it  establishes  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt, 
unless  her  testimony  is  corroborated  by  other 
evidence  tending  to  establish  the  fact  that  the 
defendant,  prior  to  tlie  alleged  intercourse  and 
on  or  about  July  5,  1914,  or  after  said  date 
promised  to  marry  the  said  Roxie  Christian, 
and  unless  her  testimony  is  corroborated  by  oth- 
er evidence  tending  to  show  that  the  defendant 
actually  had  carnal  knowledge  of  her,  the  said 
Roxie  Christian,  by  virtue  of  said  promise  of 
marriagCj  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  that  some  person  had 
seduced  or  had  carnal  knowledge  of  Roxie 
Christian." 

[8]  The  testimony  shows  that  appellant 
was  rather  an  Intimate  friend  of  Harve 
Brothers  and  had  been  for  many  years ;  that 
Mr.  Brothers  was  in  no  way  related  to  any 
of  the  parties,  nor  shown  to  have  been  in 
any  way  biased  or  prejudiced.  At  the  state's 
instance,  he  testified: 

"I  had  a  conversation  with  Alvln  Woods  in 
January  of  this  year  in  the  Merchandise  store 
at  Strawn.  I  was  in  the  store  when  he  came 
in.  He  called  me  off  and  asked  me  if  I  knew  of 
any  medicine  to  knock  a  kid,  and  asked  me  if 
I  would  get  it  for  him.  and  I  told  him  I  had 
never  had  any  trouble  like  that  and  didn't  know 
anything  about  it.  I  asked  him  who  be  bad 
trouble  witli,  and  he  said  'a  girl  on  the  creek.' 
He  never  called  the  name.  He  said  he  was 
going  to  marry  her  or  leave,  and  he  said  he 
would  leave.  I  am  well  acquainted  with  the 
people  in  that  neighborhood.  I  have  not  heard 
of  any  other  unmarried  woman  in  that  neighbor- 
hood that  has  gotten  in  a  family  way  except 
Miss  Roxie  Christian." 

Appellant  objected  to  this  testimony,  be- 
cause it  did  not  disclose  that  prosecutrix 
was  the  girl  to  whom  he  referred,  nor  what 
kind  of  trouble  he  referred  to,  and  that  the 
girl  over  on 'the  creek  was  too  vague  and  in- 
definite to  locate  the  residence  or  where- 
abouts of  the  prosecutrix,  and  it  was  so  gen- 
eral that  it  might  apply  to  any  girl  on  any 
creek,  and  it  was  calculated  to  injure  and 
prejudice  him  before  the  Jury.  The  court 
approved  the  bill,  with  this  explanation  and 
qualification: 

"That  the  evidence  showed  that  in  July, 
August,  and  September  of  1914,  the  prosecutrix 
lived  within  about  300  yards  of  loni  creek,  and 
tbe  neighborhood  in  which  she  lived  was  re- 
ferred to  and  known  by  the  people  generally  as 
'on  the  creek.'  That  the  proof  further  showed 
that  during  said  time  the  defendant  was  paying 
assiduous  attention  to  the  prosecutrix,  with  her 
practically  every  Sunday,  spending  some  nights 
at  her  home,  and  many  of  the  week  days.  And 
the  evidence  further  showed  that  he  was  paying 
court  to  no  other  girl,  and  that  prosecutrix  is 
the  only  unmarried  woman  who  got  in  a  family 
way  on  that  creek  or  in  that  section  of  the 
country  during  the  year  1914.  And  the  court 
felt,  under  the  circumstances,  that  this  evidence 
should  go  to  the  Jury,  and  leave  them  to  deter- 
mine whether  or  not  the  defendant's  statements 
alluded  to  the  prosecutrix." 

The  evidence  showed  that  appellant  then 
did  leave  Palo  Pinto  county  and  went  to  a 
distant  county.  Tills  evidence  was  clearly 
admissible. 
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[7]  The  appellant,  first,  on  cross-examina- 
tion of  prosecutrLz,  asked  her  about  appel- 
lant's bavlng  cundrums  and  having  exhibited 
them  to  her.  At  the  Instance  of  the  state, 
said  Brothers  and  Cleve  Foreman  each  testi- 
fied. In  substance,  after  the  prosecutrix  had 
testified,  that  at  the  dose  of  the  school  In 
the  spring  of  1914  they  were  at  a  dance  at 
Mr.  Riebe's;  that  appellant  was  there;  that 
they  saw  him  pull  a  handkerchief  from  his 
pocket  and  drop  three  or  four  cundrums  on 
the  floor,  which  he  tried  to  cover  up  with 
his  foot  Appellant  objected  to  all  this  for 
various  reasons.  In  approving  this  bill,  the 
court  did  so  with  this  explanation : 

"That  this  incident  occurred  prior  to  the  time 
that  defendant  is  alleged  to  have  bad  intercourse 
with  prosecutrix,  and  sbe  testified  that  during 
the  time  he  was  having  intercourse  with  her  be 
exhibited  to  her  some  cundrums.  Which  fact, 
if  true,  would  show,  or  tend  to  show,  an  undue 
intimacy  between  defendant  and  prosecutrix, 
and  that  he  was  actually  having  intercourse 
with  her.  And  evidence  that  he  was  in  posses- 
sion of  candmms  prior  to  the  time  sbe  alleges 
that  he  showed  them  to  her  was,  in  the  opinion 
of  the  trial  court,  a  circumstance  tending  to 
corroborate  her  statement  that  he  did  show  them 
to  her,  and  also  that  he  was  having  intercourse 
with  her," 

Under  the  fbcta  and  drcnmstances  of  this 
case  and  as  thus  qualified  by  the  Judge,  the 
said  testimony  was  admissible. 

There  Is  no  other  question  raised  requiring 
discussion. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  not  present  at  consulta- 
tion. 


DAVIS  V.  STATE.     (No.  8942.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  2, 
1916.) 

1.  IiABCENT    €=3l7 — ELJEHENTB    OJ"    OffENSB — 

Abfobtation. 

Under  Pen.  Code  1911,  art  1331,  providing 
that,  to  constitute  taking  in  theft  cases,  it  is 
not  necessary  that  the  property  be  removed  any 
distance  from  the  place  of  taking,  the  branding 
by  one  of  the  animals  of  another  without  remov- 
ing them  from  their  accustomed  range,  but  with 
the  intent  of  appropriating  the  animals,  is  suf- 
fident  evidence  of  a  fraudulent  taking  to  sus- 
tain a  conviction  of  theft,  without  further  aspor- 
tation of  the  animals. 

[E!d.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §  30;   Dec.  Dig.  <3=3l7.] 

2.  Labcbnt    $=955— Evidenok— Sufficdenot. 

Evidence  held  to  support  a  conviction  of 
theft  of  animals. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  $8  162, 164,  165, 167-169;  Dec.  Dig. 
«=»55.] 

Appeal  from  District  Court  Polk  County; 
L.  B.  Hlghtower,  Judge. 

Jouab  Davis  was  convicted  of  theft,  and 
he  api)eal8.    Affirmed. 

S.  H.  Oerman,  of  Livingston,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  3.  Appellant  was  convicted  of 
theft  of  two  bogs,  and  bla  punishment  as- 
sessed at  two  years'  confinement  in  the  state 
penitentiary. 

[1]  There  Is  bat  one  question  raised  on  ap- 
peal, and  that  Is  the  sufficiency  of  the  evi- 
dence to  sustain  a  conviction.  It  is  a  case 
depending  entirely  on  circumstantial  evi- 
dence, and  if  asportation  of  the  stolen  prop- 
erty was  necessary  to  sustain  a  conviction, 
it  would  undoubtedly  be  Insuffident,  for  it 
Is  not  shown  that  the  hogs  were  removed 
from  their  accustomed  range.  Article  1331, 
Penal  Code,  provides  that,  to  constitute  "tak- 
ing" in  theft  cases,  it  is  not  necessary  that 
the  property  be  removed  any  distance  from 
the  place  of  taking ;  it  is  sufficient  that  it  has 
been  in  the  possession  of  the  thief.  In  Cow- 
ard V.  State,  24  Tex.  App.  590,  7  S.  W. 
332,  It  was  spedflcally  held  that  the  mark- 
ing and  branding  of  an  animal  (without  as- 
porting  It  or  taking  it  from  Its  accustomed 
range)  for  the  purpose  of  appropriation  will 
evidence  a  fraudulent  taking.  The  facts  in 
that  case  are  quite  similar  to  the  facts  in 
this  case,  and  the  evidence  was  held  suf- 
ficient In  that  case,  as  in  this,  there  was  a 
changing  of  the  marks  on  the  animal,  and 
it  was  held  this  could  not  have  been  accom- 
plished without  reducing  the  animal  to  pos- 
session.   Judge  White  saidv: 

"We  see  no  good  reason,  however,  wliy  a 
fraudulent  taking  of  an  animal  may  not  be  evi- 
denced by  an  illegal  marldng  and  branding  for 
the  purpose  of  permanently  appropriating  it 
since  asportation  is  not  necessary  to  constitute 
theft  (Penal  Code,  art  726),  and  since  it  is  man- 
ifest that  marking  or  branding  cannot  be  ac- 
complished without  an  actual  manual  possession 
of  the  animal  by  the  party  engaged  in  it" 

[I]  The  proof  shows  that  Banks  Austin's 
mark  was  a  smooth  crt^  and  a  hole  In  one 
ear,  and  a  crop  with  a  split  In  the  other 
ear ;  the  marks  on  the  hogs  had  been  chang- 
ed; the  cropped  ear  had  two  splits  in  it 
instead  of  one,  and  the  other  ear  with  a  hole 
in  it  was  cropped  again.  The  changes'  show- 
ed to  have  been  recently  made,  as  they  had 
not  healed.  Appellant's  father  gave  the 
mark  that  the  hogs  had  been  changed  to, 
according  to  the  state's  testimony,  and  ap- 
pellant testified  he  had  been  in  diarge  of  hhi 
father's  hogs  for  four  years ;  his  ftitber  was 
too  old  and  feeble  to  look  after  such  matter, 
and  appellant  always  refers  to  the  mark  as 
his  (appellant's)  mark.  Banks  Austin  posi- 
tively Identified  the  hogs  as  his  hogs,  and 
he  went  to  see  appellant  when  he  found  the 
hogs  with  the  mark  dianged,  and  appellant 
claimed  the  hogs,  and  said  they  were  In  his 
mark.  Appellant  denied  having  this  conver- 
sation with  Austin,  but  admitted  that  the 
crop  in  one  ear  and  two  splits  in  the  other 
was  his  father's  mark,  and  he  (appellant) 
had  been  and  was  looking  after  them,  and 
they  were  In  his  control,  and  that  he  bad 
been  doing  all  the  marking  for  his  father 
for  several  years.     On  the  question  of  In- 
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tent  the  state  proved  this  was  not  the  first 
time  appellant  had  marked  another's  hogs 
In  his  father's  mark;  that  he  marked  Tom 
Whlsenhant's  hog  In  that  way,  and  had 
been  compelled  to  straighten  the  matter  up. 
Tom  Whlsenhant  testifies  that  a  short  time 
before  these  bogs  were  found  with  their 
marks  changed  he  heard  some  dogs  barking 
down  in  the  woods,  and,  upon  going  down 
there,  he  found  appellant  with  a  bunch  of 
hogs,  and,  'upon  asking  him  to  whom  the  hogs 
belonged,  he  said  "mine"  or  "ours" ;  that  the 
Usted  sow  and  spotted  sow  Austin  says  be- 
longed to  him,  and  that  the  marks  changed 
were  In  the  bunch  of  hogs  that  appellant 
then  claimed.  Under  such  circumstances  we 
cannot  say  the  Jury,  under  a  proper  charge, 
was  not  authorized  to  find  appellant  guilty. 
The  court  required  the  Jury  to  find  beyond 
a  reasonable  doubt  that  the  hogs  belonged  to 
Austin;  that  appellant  had  the  Intent  to 
appropriate  them  to  his  own  use  and  benefit, 
and  further  instructed  that,  even  though 
they  find  the  hogs  belonged  to  Austin,  yet 
if  appellant  marked  them  through  mistake, 
thinking  they  belonged  to  his  father,  they 
would  acquit  appellant.  It  Is  true  no  one 
testifies  he  saw  appellant  mark  the  hogs  or 
change  the  marks,  yet  Whlsenhant  puts  him 
In  possession  of  them;  the  hogs  when  seen 
thereafter  had  their  marks  changed  from 
Austin's  mark  to  the  mark  claimed  by  ap- 
pellant, and  if  they  had  not  been  found  un- 
til the  marks  had  healed,  he  doubtless  could 
have  recovered  the  hogs  In  a  suit  for  their 
possession. 
The  Judgment  is  affirmed. 

DAVIDSON,  J.,  not  present  at  consulta- 
tion. 


MIKESKA  T.  STATB.     (No. 


) 


(Goart  of  CMminal  Appeals  of  Texas.    Dec.  1, 

1916.    Rehearing  Denied  Feb.  2,  1916. 

Dissenting  Opinion  Feb.  17, 1916.) 

1.  CanmiAL  LiLW  «=»300— Bvidbrob— Insan- 

ITT. 

In  a  prosecution  for  wife  murder,  where 
defendant   set   up   insanity    and    attempted    to 

£rove  the  defense  by  evidence  of  his  entire  life 
Istory,  the  state  could  show  in  rebuttal,  by 
similar  evidence,  that  at  no  period  of  his  life 
was  defendant's  mind  so  unbalanced  as  to  ren- 
der him  irresponsible  for  his  acts. 

[Ed,  Note. — For  other  cases,  see  Criminal 
T>aw,  Cent.  Dig.  H  861,  862;  Dec  Dig.  <8=» 
396.] 

2.  Ckimirai.  Law  «s>393— Bvidbros— Insar- 

TTT. 

Testimony  of  a  qualified  expert  that  de- 
fendant appeared  in  court  to  be  playing  the  part 
of  one  afflicted  with  melanchoha,  that  he  was 
not  suffering  from  such  disease,  and  that  he 
had  not  so  acted  while  in  Jail  was  not  improper, 
as  causing  the  defendant  in  effect  to  testis 
a^nst  tumself,  since  experts,  in  giving  an 
opinion  as  to  a  defendant's  sanity,  may  take  in- 
to consideration  his  acts,  conduct,  and  demeanor 
on  trial,  as  well  as  such  matters  on  other  oc- 


casions, while  the  Jury  may  also  consider  the 
behavior  of  a  person  as  observed  by  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  871-8T4 ;  Dec  Dig.  cs=)39a] 

3.  Cbiminal  Law  ^=9474— Evidencb— Insan- 
m. 

The  testimony  of  qualified  medical  experts 
on  insanity  that  a  person  laboring  under  a  sud- 
den attack  of  insanity  or  mental  aberration 
brought  on  by  trouble,  and  having  a  slip  of  the 
mind  for  an  hour  or  a  day,  would  not,  after  re- 
covering normal  consciousness,  know  anything 
he  did  or  anything  that  happened  during  the 
time  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1061;    Dec  Dig.  e=»474.1 

4.  CaiiaNAi.  Law  $=:»474—ETiDaNCE— Insan- 
ity. 

Testimony  of  medical  experts  that  one  in- 
sane to  the  extent  of  not  knowing  right  from 
wrong  would  not  and  could  not  detail  the  in- 
cidents attendant  upon  a  homicide  by  him,  and 
the  events  just  before  and  subsequent  to  the 
homicide,   was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1061;    Dec.  Dig.  <S=>474.] 

6.  Homicide   «=>179— Evidence— Insanity. 

In  a  prosecution  for  wife  murder,  defend- 
ed on  the  ground  of  insanity,  the  jailer's  tes- 
timony of  his  conversation  with  defendant  in 
custody,  tending  to  show  that  defendant  was 
rational  and  also  having  bearing  on  the  ques- 
tion of  his  guilt  or  innocence,  was  inadmissible. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  380;   Dec.  Dig.  «=9l79.] 

6.  HOHIGIDE     «=»179— EVIDBNOB— INSARITT— 

Conduct  of  Defendant. 

The  jailer's  testimony  as  to  defendant's  de- 
meanor in  custody,  relating  a  conversation  with 
defendant  which  had  no  bearing  on  the  issue  of 
guilt  or  innocence,  but  merely  had  a  tendency 
to  aid  the  jury  in  passing  upon  the  question  of 
insanity,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  380;    Dec  Dig.  «=>179.] 

7.  Homicide    ®=9l79— Bviden<»— Insaritt— 
Conduct  os  Defendant. 

It  was  proper  for  the  jailer  to  testify,  with- 
out giving  an  opinion  as  to  defendant's  sanity, 
that  defendant  did  not  conduct  himself  in  jail 
like  he  did  on  the  trial,  and  that  he  had  never 
noticed  anything  peculiar  about  defendant  out- 
side of  the  courtroom. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  }  3S0;    Dec  Dig.  (S=»179.] 

8.  CbiminaI/  Law  cS=^452—E^'IDENCE— Insan- 
ity— Qualificationb  of  Witnesses. 

Three  witnesses,  one  of  whom  was  defend- 
ant's sister-in-law,  and  had  often  visited  at  de- 
fendant's home  for  15  years,  the  second  of 
whom  had  known  defendant  for  four  years,  liv- 
ed a  neighbor  to  him,  and  frequently  met  and 
talked  to  him,  and  the  third  of  whom  bad  known 
defendant  for  18  or  20  years,  durin?  a  i>ortion 
of  which  time  they  had  worked  adjoining  farms 
and  met  about  every  day,  and  during  another 
period  about  every  week,  were  sufficientl.v  quali- 
fied to  testify  that  during  their  acquaintance 
with  defendant  there  was  nothing  that  led  them 
to  beUeve  there  was  anything  wrong  with  his 
mind. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1053-1056 ;  Dec.  Dig.  «=> 
452.] 

9.  Cbiminai,  Law   ®=9S14  —  Tbiai.  —  Ir- 
eTBUCTION— Abstbaotness. 

In  the  absence  of  evidence  that  defendant 
was  suffering  from  any  disease  at  the  time  of 
the  homicide  or  trial,  an  instruction  that  if 
the  jury  believed  he  was  so  afflicted,  and  that 
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the  disease,  In  connection  with  the  long-con- 
tinued use  of  liquor,  and  its  recent  nse,  pro- 
duced temporary  insanity,  they  should  acquit, 
was  properly  refused. 

(Ed.  Note.— For  other  cages,  see  Criminal 
Law,  Cent  Dig.  fj  1821.  1833,  1839,  1860, 
1865,  1883.  1890,  1924,  1979-1985,  1987 ;  Dec. 
Dig.  «=§i4.] 

10.  Criminai.  Law  «=a>829— TbiaIt-Inbtbuo- 

TI0N8— RePJETITICN. 

The  refusal  of  a  special  charge,  on  an  is- 
sue as  to  which  the  court  fully  instructs,  is  not 
erroneous. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  }  2011 ;   Dec.  Dig.  ^»829.] 

11.  Cbihinai,  Law  <s=»814— TbiaI/— iNarrBno- 

TION— ABSTRAOTNESS. 

In  the  absence  of  evidence  that  defendant 
was  suffering  from  delirium  tremens  or  settled 
insanity  from  the  use  of  intoxicants,  at  the  time 
of  the  homicide,  the  refusal  of  a  charge,  as  to 
his  being  permanently  insane  at  the  time  from 
the  long-continued  use  of  intoxicants,  was  not 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S§  1821.  1833,  1839.  1860, 
1865,  1883,  1890,  1924,  1979-1986,  1987 ;  Dec. 
Dig.  <S=>814.] 

12.  Criminal  Law  <&=363,  67— Intoxication 

AS   Defense— Statute. 

By  direct  provision  of  Pen.  Code  1911,  art. 
41,  intoxication  and  temporary  insanity  pro- 
duced by  the  voluntary  use  of  intoxicants  are 
eliminated  as  defenses  to  a  charge  of  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jg  65,  69,  70,  761;  Dec.  Dig. 
<8=>53,   67.] 

13.  Cbimtnai,  Law  iS=»829— TbiaI/— Ihstbuc- 
TioNU— Repetition. 

Where  the  court's  charge  and  a  special 
charge  of  defendant's  given  at  his  request, 
fully  and  completely  presented  the  issue  of  in- 
sanity as  made  by  tiie  testimony,  the  refusal 
of  other  special  charges  on  the  issue  was  proper. 
.[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec.  Dig.  iS=:>829.] 

14.  Cbiuinai.  Law  ^s»50— Insanity  as  De- 
fense. 

The  doctrine  that  (me,  not  otherwise  insane, 
who  commits  crime  from  an  irresistible  impulse, 
cannot  be  held  accountable  therefor  is  not  the 
rule  in  Texas. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  62-64 ;    Dec.  Dig.  ®=9B0.] 

16.  Homicide  €=»237— Evidence — Irsanitt. 
In  a  prosecution  for  wife  murder,  defend- 
ed on  the  ground  of  insanity,  the  state  need 
not  prove  defendant  sane  beyond  a  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  600;   Dec.  Dig.  <S=5>237.] 

16.  Cbiminal  Law  iSs»722  — Tbiai.— Abou- 
MENT  of  Counsel. 

In  a  prosecution  for  wife  murder,  the 
argument  of  state's  counsel  that  while  defendant 
was  in  a  saloon  drinking  good  whisky  his  wife 
was  out  in  the  field  picking  cotton  to  support 
her  children,  which  bad  support  in  evidence, 
was  not  improper. 

[I'M.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  1674;    Dec.  Dig.  €=»722.] 

17.  Criminal  Law  ^s»713  —  Tbial  —  Abou- 
vient  of  Counsel. 

The  intemperate  argument  of  state's  coun- 
fctl  that  when  there  is  no  other  defense  "you 
will  always  find  them  resorting  to  the  low-down, 
cowardly,  stinking  defense  of  insanity"  did  not 
authorize  reversal,  as  it  merely  characterized 
the  defense,  and  not  defendant,  though  vitupera- 


tion and  personal  abuse  of  a  defendant,  calculat- 
ed to  inflame  the  passions  and  prejuaices  ot  a 
jury,  is  improper. 

[Ed.  Note.— For  other  cases,  we  Criminal 
Law,  Cent  Dig.  U  1663,  1678;  Dec.  Dig.  «=> 
713.] 

18.  Cbiminai,  Law  $=3863  —  Tblai  —  Iw- 
stbuctinb  afteb  Retibbuent  of  Jubt  — 
Statute. 

Under  Code  Or.  Proc.  1911,  art  754, 
providing  that  the  jury,  after  retirement,  may 
ask  further  instructions  as  to  any  matter  of  law, 
by  appearing  in  a  body,  and,  through  their  fore- 
man, verbally  or  in  writing,  stating  to  the  court 
the  point  upon  which  they  desire  instruction, 
which  the  court  shall  give  in  writing,  where  the 
court  when  the  foreman  verbally  stated  that 
some  of  the  jury  wanted  to  know  if  there  was 
any  difference  between  capital  punishment  and 
death,  answered  verbally,  having  previously  di- 
rected the  stenographer  to  take  down  both 
question  and  answer,  which  was  done,  the 
judge  signing  the  written  instruction,  which 
was  delivered  to  the  jury,  there  was  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  2065-2067 ;  Dec.  Dig.  i^=> 
863.] 

19.  CBnaNAL  Law  d=>855— Miscorduot  of 

JUBOB. 

The  drinking  of  a  glass  of  beer  by  a  jury- 
man while  eating  his  supper  during  trial  does 
not  constitute  error,  as  the  drinking  of  into:d- 
cants  by  jurors  constitutes  reversible  error  only 
where  some  of  them  become  intoxicated. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  2M8-2053;  Dec.  Dig.  <8=> 
855.] 

Davidson,  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;    0.  W.  Robinson,  Judge. 

Frank  B.  Mikeska  was  convicted  of  mur- 
der, and  he  appeals.     Affirmed. 

H.  P.  Shead  and  M.  J.  Hickey,  both  of 
Richmond,  C.  H.  Cheruosky,  of  Rosenberg, 
and  Heidlngsfelders,  of  Houston,  for  appel- 
lant John  H.  Crooker,  Or.  Dist  Atty..  E.  T. 
Branch,  T.  J.  Harris,  all  of  Houst<»,  and  C 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
the  murder  of  his  wife  and  the  death  penalty 
assessed. 

[1]  The  proof  would  show  that  deceased, 
being  dissatlsSed  with  the  home  appellant 
carried  her  to,  a  place  near  Crosby,  in  Harris 
county.  Bald  she  was  going  to  return  to  her 
father's,  in  Waller  county.  Appellant  in  his 
confession  says  that  the  kinsfolk  of  deceas- 
ed, before  this,  had  been  trying  to  get  his 
wife  away  from  him,  and  when,  on  this  morn- 
ing, she  said  she  was  not  satisfied  with  the 
home  he  had  provided,  and  that  she  was  go- 
ing back  from  where  she  came,  he  thought 
she  meant  it,  and  he  could  not  control  him- 
self, and  he  went  in  another  room,  got  a  shot- 
gun, and  shot  and  killed  her.  On  this  trial 
he  made  no  defense  of  his  action  further 
than  to  plead  be  was  insane,  and  therefore 
not  responsible  for  his  acts.  On  this  plea  ot 
insanity  appellant  introduced  proof  of  his 
acts  and  conduct  from  his  childhood  up  to 
and  including  the  day  of  the  homicide,  and. 
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by  bis  father,  of  his  conduct  shortly  after 
the  homicide.  All  this  evidence  of  queer  con- 
duct and  acts  during  the  various  periods  of 
his  Ufe's  history  was  introduced  by  appel- 
lant to  prove  that  he  was  Insane  at  the  time 
of  the  killing  of  bis  wife.  Appellant  does 
not  rely  upon  any  specific  cause  at  the  time 
of  or  Just  prior  to  the  homicide  to  prove  that 
his  mind  was  temporarily  unbalanced  at  the 
time  of  the  homicide,  but  appellant  begins 
with  his  childhood  days  and  takes  acts  and 
conduct  then  occurring,  and  through  all  the 
various  years  of  his  life,  to  prove  that  at  the 
time,  at  least,  he  was  of  unsound  mind  and 
incapable  of  knowing  right  from  wrong.  And 
as  this  inquiry  embraced  this  broad  a  scope, 
In  rebuttal  of  this  testimony,  certainly  it 
was  permissible  for  the  state  to  show,  U  It 
conld,  that  at  no  period  of  his  life  was  ap- 
pellant's mind  so  unbalanced  as  to  render 
him  Irresponsible  for  his  acts.  As  the  aiq)el- 
lant  relied  on  such  facts  to  show  that  he  was 
mentally  unbalanced  at  the  time  of  the  com- 
mission of  the  oflTense,  the  state  could  in- 
troduce the  same  character  of  proof  as  tend- 
ing to  show  that  he  was  not  mentally  un- 
balanced at  the  time  ot  the  homicide,  and 
was  sane  at  that  time. 

[2]  In  bills  of  exception  Nos.  1,  6,  9,  and 
10  objections  are  made  to  the  introduction  of 
the  testimony  of  Drs.  Tork,  Ross,  and  Mar- 
tin. As  these  bills  are  all  of  the  same  chaiv 
acter,  we  will  state  only  what  one  of  the 
physicians  testified.  After  qualifying  as  an 
expert  on  Insanity  Dr.  Martin  testified: 

"I  talked  to  this  defendant  a  number  of  times, 
talked  to  him  about  first  one  thing  and  then  an- 
other, talked  to  him  about  his  condition,  how 
he  tw.  and  how  be  was  getting  aloDg,  what 
caused  him  to  get  into  this  trouble,  and  first  one 
thing  and  another  as  it  would  come  up,  talked 
to  him  on  general  subjects,  the  weather,  the  war, 
or  anything  of  that  kind,  current  events.  The 
day  before  this  case  started  last  Wednesday  I 
was  present  when  he  was  talking  about  his 
troubles  and  his  early  boyhood  and  life  general- 
ly, the  day  before  this  case  started;  be  has 
made  to  me  a  detailed  statement  about  the 
events  of  his  life,  from  his  boyhood  and  up  to 
where  he  went  to  school,  what  he  had  done, 
where  he  had  worked,  and  the  name  of  his  chil- 
dren and  wife,  and  went  into  a  history  of  his 
mother  and  father ;  he  went  into  those  sub- 
jects at  length.  In  my  opinion  he  is  absolutely 
sane;  I  know  that  he  knows  it  is  wrong  to 
kill  any  one.  If  a  person  had  a  slip  of  the  mind 
for  an  hour  or  a  day,  and  then  regains  con- 
sciousness, he  would  not  know  anything  that 
took  place  during  that  interval ;  he  coald  not 
detail  anything  that  he  saw  or  heard  during  that 
interval  of  the  disease  of  his  mind.  If  this  de- 
fendant, several  days  after  his  wife  died,  made 
a  detailed  statement  of  all  the  facts  and  move- 
ments of  the  man  and  of  bis  wife  and  his  chil- 
dren during  the  day  that  she  died,  during  the 
very  time  that  she  died ;  in  other  words  if  he 
made  a  detailed  statement  of  those  things — 
would  say  that  he  was  absolutely  sane  at  the 
time  he  committed  the  offense.  The  defendant 
here  in  the  courtroom  is  a  changed  man  from 
his  appearance  and  conduct  and  bis  actions  in 
the  jail  since  the  day  before  yesterday;  he 
seems  to  be  taking  the  role  of  melancfaoly;  be 
is  not  suffering  from  any  such  disease  as  that 
I  observed  bim  closely  last  night  and  this 
morning,  and  a  man  suffering  from  melancholia 


,  is  absolutely  relaxant,  I  mean  by  that  he  don't 
bat  an  eyebd — observed  him  last  night  and  this 
morning  and  be  does  not  look  it  at  all;  it  is 
absolutely  my  opinion  that  he  is  trying  to  simu- 
late melancholy  or  insanity.  Simulate  means  to 
take  off;    make  off;    pretend;    malingering." 

Appellant  objected  to  this  testimony  on 
the  ground  that  the  conduct  of  appellant  In 
the  courtroom  was  not  a  proper  subject  of 
Inquiry  to  be  considered  by  the  Jury,  and  the 
manifest  purpose  of  the  questions  propound- 
ed was  to  elidt  from  ttaem  and  have  them 
present  to  the  Jury  a  confession  of  the  de- 
fendant's conduct  while  in  Jail  and  his  con- 
duct while  in  the  courtroom,  and  the  defend- 
ant had  not  oCTered  any  evidence  for  the 
purpose  of  showing  Insanity,  his  looks,  ai>- 
pearance,  conduct,  expression,  or  gestures, 
during  the  progress  of  the  trial,  or  whUe  he 
was  in  Jail,  and  this  was  in  effect  causing 
the  defendant  to  testify  against  himself. 
All  the  objections  here  urged  were  spedflcal- 
ly  passed  on  by  this  court  in  Tnbb  v.  State, 
B5  Tex.  Cr.  R.  606,  117  S.  W.  858,  and  decid- 
ed adversely  to  his  contention.  In  that  case 
the  objection,  among  others,  was  urged  as 
here: 

"Because  it  is  an  effort  on  the  part  of  the 
state  to  use  the  appearance  and  conduct  of  the 
defendant  in  the  courtroom,  against  him  when' 
he  was  not  placed  on  the  witness  stand." 

The  court  in  that  case  said: 

"The  position  maintained  by  anoellant  was  in 
effect  decisively  ruled  adversely  to  bim  in  the 
case  of  Burt  v.  State,  38  Tex.  Or.  R.  397  [40 
S.  W.  1000.  43  S.  W.  344,  39  L.  R.  A.  305, 
330].  In  that  case  Dr.  Davis  was  placed  on 
the  stand  as  a  witness  for  the  state,  and  was 
permitted  to  testify  that  the  defendant  was 
simulating;  that  is,  playing  a  part,  and  not 
acting  naturally.  This  testimony  was  held  not 
inadmissible.  Again,  in  that  case.  Dr.  Wooten 
was  permitted  to  testify  that  while  Burt  was 
in  jail,_  he  had  pne  to  the  jail,  had  taken  the 
dimensions  of  his  skull,  and  while  there  exam- 
ined the  defendant,  talked  to  him,  looked  at 
him  and  observed  bim.  This  was  held  not  to 
be  error.  Again,  in  that  case.  Jack  Hughes 
was  placed  on  the  stand  for  the  state,  by  whom 
It  was  shown  tliat  he  had  noticed  the  fact  that 
defendant  had  struck  his  head  against  the  win- 
dow frame  the  day  before  as  he  passed  through 
the  window,  and  that  it  was  the  only  time  de- 
fendant had  done  so  in  the  many  times  he  had 
passed  through  said  window  during  the  trial. 
This  was  held  not  to  be  error.  Summarizing 
on  the  question  generally,  the  court  uses  the 
following  language:  'We  are  not  informed  of 
any  case  holding  that  because  a  prisoner  is  in 
jail,  unwarned,  therefore  his  conduct  cannot  be 
observed,  so  that  the  expert  can  given  an  opin- 
ion as  to  his  sanity.  It  would  be  a  remarkable 
case,  indeed,  in  which  the  accused,  if  insane, 
would  simulate  sanity.  We  cannot  comprehend 
how  the  fact  that  be  was  in  jail  could  affect 
his  conduct  in  this  particular  in  any  manner, 
and  therefore  the  ruling  of  the  court  in  regard  to. 
the  testimony  of  Dr.  M.  M.  Smith  was  correct' 
See  Adams  v.  State,  34  Tex.  Cr.  R.  470  131  S. 
Wt  372].  See,  also.  Cannon  v.  State,  41  Tfex. 
Cr.  R.  467  [56  S.  W.  351].  Again,  as  we  have 
seen:  "The  conduct  and  acts  of  defendant  while 
in  jail  may  be  given  in  evidence,  as  a  basis  -for 
an  opinion  by  a  nonexpert  as  to  defendant's 
sanity,  though  defendant  was  not  warned  that 
his  acts  and  conduct  would  be  used  as  evidence 
against  him,  as  they  are  not  a  confession.' 
Adams  v.  State,  31  S.  W.  372.  Hie  admission 
of  this  testimony  oould,  in  no  proper  sense. 
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be  held  to  t>e  a  reference  to  the  failnre  of  the  de- 
fondnnt  to  testify,  but  was  merely  the  espres- 
■ion  of  an  opinion  hy  the  expert,  based  on  the 
testimony  developed  at  a  hearing  and  having 
reference  to  the  conduct,  appearance,  and  de- 
meanor of  the  defendant  then  present" 

Appellant  does  not  dispute  this  Is  the  rale 
announced  In  tbe  Tnbb  Case,  bat  says  that 
the  Burt  Case  is  not  authority  for  such  rul- 
ing, in  that  in  the  Burt  Case  the  court  stat- 
ed that  the  defendant  had  "offered  In  evi- 
dence the  manner  and  appearance  of  the  de- 
fendant, the  way  he  demeaned  himself  dur- 
ing the  trial,  as  evidence  of  insanity  at  the 
time  of  tbe  trial,"  and  tbe  court  gave  this  as 
a  basis  for  Its  holding.  Tbe  record  disclos- 
es that  in  the  Burt  Case  the  defendant  did 
not  testify  as  a  witness  any  more  than  did 
appellant  in  this  case.  It  may  be  in  that 
case  tbe  defendant's  counsel  called  attention 
to  bis  acts  and  conduct  daring  tbe  trial, 
wbile  in  this  case  it  is  not  shown  they  did  so, 
yet  bis  acts,  conduct,  and  demeanor  during 
the  trial  were  plainly  evident  to  the  Jury. 
By  no  conceivable  freak  of  tbe  imagination 
could  it  be  conceived  that  bis  acts,  conduct, 
and  demeanor  during  the  trial  were  not  and 
would  not  be  noticed  by  tbe  jury,  and  con- 
sidered by  them  in  passing  on  the  Issue  of  his 
Insanity,  and  we  think  the  Tabb  Case  was 
correct  In  holding  that  experts  could  take 
into  consideration,  in  giving  an  opinion  as  to 
his  sanity,  his  acts,  conduct,  and  demeanor 
on  tbe  trial  as  well  as  bis  acts,  conduct,  and 
demeanor  on  other  occasions.  (Suerrero  v. 
State,  171  8.  W.  731 ;  Klrby  v.  State,  160  S. 
W.  460,  and  cases  cited  In  Branch's  Crim. 
Code,  under  article  40,  Penal  Code  (tbe  ad- 
vance sheets  wltli  which  we  have  been  fa- 
vored). This  Is  not  only  tbe  role  in  this 
state,  but  also  in  other  Jurisdictions.  Wig- 
more  In  his  work  on  EMdence,  1 1160,  says: 

"On  the  issue  of  insanity,  it  was,  from  an 
early  period,  regarded  proper  that  the  person 
should  appear  before  tbe  dtancdlor  for  in- 
spection. Since  the  chancellor  is  upon  the  sub- 
ject of  insanity  no  less  a  layman  than  is  a 
juryman,  it  seems  equally  proper,  and  has  been 
perhaps  equally  long  established,  that  an  in- 
spectim  by  the  Jury  should  be  an  allowable 
mode  of  acquiring  Imowledge  on  the  issue  of 
insanity.  It  seems  to  be  aniversally  accepted 
that,  in  whatever  form  the  issue  of  insanity 
may  be  presented,  tbe  Jury  may  take  into  con- 
sideration the  behavior  of  the  person  as  ob- 
served by  them"  (citing  a  great  number  of  au- 
thorities). 

[3, 4]  Appellant  also  contends  that  it  was 
improper  to  permit  these  experts  to  testify 
that  if  a  perscm  is  laboring  under  a  sudden 
attack  of  insanity,  mental  aberration,  brought 
on  by  trouble,  or  anything  else,  and  bad  a 
slip  of  his  mind  for  an  hour  or  a  day,  be 
would  not  know  anything  he  did,  anything 
that  took  place  or  happened  during  that  time, 
when  bis  mind  resumed  Its  normal  condition. 
This  testimony  was  clearly  admissible.  These 
doctors  bad  qualified  as  experts  on  insanity, 
evidencing  that  they  had  often  treated  this 
mental  disorder,  and  were  familiar  with  and 
informed  of  conditions  under  such  circum- 
stances.   And    it   was  also   permissible  for 


tbem  to  state  that  one  wbo  waa  Insane  to  tlie 
extent  of  not  knowing  right  from  wrtsg 
would  not  and  could  not  detail  tbe  incidents 
attendant  upon  the  homicide,  and  tbe  evoits 
that  happened  Jost  before  and  anbaeqnent 
to  the  bonddde.  It  was  in  evidence  in  tbls 
case  that  appellant  had  detailed  all  these 
incidents  a  week  after  tbe  homicide,  and  the 
other  evidence  demonstrates  that  be  correctly 
did  so. 

[S,  I]  Bills  of  exception  Nos.  3,  5,  15,  22, 
and  23  are  objections  to  tbe  admissibility  of 
the  testimony  of  tbe  witness  Tom  Smith,  tbe 
Jailer,  and  to  various  portions  of  this  witness' 
testimony.    This  witness  testified: 

"I  am  a  deputy  sheriff;  have  known  defend- 
ant ever  since  lie  has  been  in  jail ;  that  baa 
been  for  some  time.  Have  been  a  deputy  sheriff 
five  or  six  years;  have  bad  charge  of  bim 
since  this  trial,  have  been  around  him.  In  a 
way  I  have  had  an  opportunity  to  observe  him 
in  jail,  his  conduct  in  the  jail;  I  go  to  the 
jail  every  morning;  ea*  him  every  day.  I  have 
seen  him  in  Jail  by  serving  different  papers  on 
different  persons,  and  he  was  one  among  many, 
that  is  the  only  way  I  have  observed  him ;  he 
does  not  conduct  himself  in  jail  like  here  in  the 
courtroom.  From  my  observation  of  bim  in  jail 
be  is  like  any  other  ordinary  prisoner,  never 
noticed  anything  peculiar  about  him.  During 
the  trial  of  this  case  have  transferred  him  from 
tbe  jail  to  tbe  courthouse  and  back  and  talked 
to  him.  I  talked  to  bim  last  night;  I  asked 
him  if  he  was  ready  to  go  back  to  jail,  and 
he  said,  'Tes,  sir,'  and  Mr.  Milam  was  stand- 
ing there,  and  I  said :  'Frank,  suppose  we 
don't  handcuff  you;  are  you  going  to  run?* 
He  said,  'No  use  to  run,  you  wdl  get  me  any- 
how.' Have  noticed  him  In  the  hold-over,  to- 
day at  noon,  his  conduct  in  there;  took  him 
from  there  to  the  sheriff's  office  and  be  sat 
around  in  the  office  smoking  a  conple  of  cigars, 
camp  on  back  in,  smoking  a  cigarette  in  there; 
three  or  four  of  these  witnesses  oat  there  came 
up  there  to  tbe  door  and  talked  to  him  tlkrougfa 
the  door.  I  have  handled  lots  of  prisoners,  and 
I  found  him  to  be  an  ordinary  prisons  like 
any  other  man  charged  with  murder;  have 
noticed  nothing  about  his  conduct,  bis  conver- 
sation, or  anything  else  that  would  lead  me  to 
believe  there  was  anything  mentally  wrong  with 
him  in  any  way." 

If  tbe  conversation  detailed  by  tbe  witness 
bad  any  bearing  on  tbe  question  of  bia  guilt 
or  Innocence  of  tbe  crime  charged  against 
him,  it  would  be  clearly  inadmissible,  but  as 
it  did  not  and  could  not  have  any  bearing  on 
that  Issue^  but  would  <MUy  have  a  tendency 
to  aid  the  Jury  in  passing  on  the  question  of 
bis  plea  of  insanity,'  the  testimony  was  ad- 
missible. Adams  T.  State,  34  Tex.  Cr.  R.  470, 
31  S.  W.  372 ;  Burt  v.  State,  38  Tex.  Cr.  R. 
397,  40  S.  W.  1000,  48  8.  W.  344,  39  L..  R  A 
305,  330;  Cannon  v.  State,  41  Tex.  Cr.  R.  486, 
56  S.  W.  351 ;  Relnbard  v.  State,  62  Tex.  Cr. 
R.  624,  106  S.  W.  128. 

[7]  Neither  was  it  imprt^ter  to  i)ermit  tbe 
witness  to  state  that  tbe  appellant  did  not 
conduct  himself  In  Jail  like  be  did  on  tbe 
trial,  and  that  be  bad  never  noticed  anything 
peculiar  about  bim  outside  of  tbe  courtroom. 
These  various  bills  were  qualified  by  the 
court  in  approving  them.     Tbe  court  says: 

"The  witness  was  not  permitted  to  give  an 
opinion  as  to  the  sanity  of  the  defendant.  He 
testified    that   be   bad    known  defendant  ever 
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■ince  he  had  b«en  in  Jail  right  aftw  the  homi- 
cide ;  tliat  he  went  to  the  jail  ever;  day;  that 
be  saw  the  defendant  every  day,  and  he  had 
t'onversations  with  him  and  had  noticed  defend- 
ant while  in  the  hold-over  during  the  trial,  and 
the  testimony  was  pennitted  to  be  adduced  to 
support  the  theory  that  he  was  simulating  in- 
sanity during  the  trial  and  before  the  jury. 
The  witness  was  merely  permitted  to  testify, 
having  shown  aufflcient  acquaintance  to  do  so, 
that  he  never  noticed  anything  peculiar  about 
defendant's  conduct,  appearance,  or  speech  that 
would  lead  him  to  believe  there  was  anything 
wrong  mentally  with  the  mind  of  defendant." 

As  qnalifled  the  bills  present  no  error. 

[8]  Appellant  also  in  various  bills  objected 
to  the  testimony  of  Miss  Annie  Stasny,  Tom 
Gasner,  and  Joe  Repka.  These  witnesses  all 
testify  to  having  known  appellant  for  a  num- 
ber of  years.  Miss  Stasny  testified  she  was 
a  sister  of  the  deceased  and  often  visited 
her  sister  at  the  home  of  appellant  during 
a  period  of  16  years.  Tom  Gasner  said  he 
had  known  appellant  for  4  years  and  lived 
a  neighbor  to  blm,  and  frequently  met  and 
talked  to  him;  that  be  had  seen  him  every 
week  for  4  years  Immediately  preceding  the 
trial.  Joe  Repka  testified  be  had  known  ap- 
pellant for  18  or  20  years.  That  during  a 
portion  of  the  time  they  worked  adjoining 
farms,  and  during  that  time  met  about  ev- 
ery day.  Saw  blm  about  every  week  after 
appellant  began  working  in  the  saloon  at 
Brooksbire.  Each  of  these  witnesses  detail 
sufficient  facts  and  show  sufiJcient  acquaint- 
ance with  blm  as  authorized  the  court  to 
permit  tbem  to  state  that  during  tbelr  as- 
sociation and  acquaintance  with  appellant 
there  was  nothing  that  led  tbem  to  believe 
there  was  anything  wrong  with  bis  mind. 
We  bad  the  question  before  us  in  the  case  of 
Jordan  v.  State,  64  Tex.  Cr.  B.  187,  141  S. 
W.  786,  when  a  nonexpert  witness  will  be 
permitted  to  express  an  opinion  as  to  the 
sanity  or  insanity  of  a  person  on  trial,  and 
we  there  reviewed  the  authorities.  We  do 
not  deem  it  necessary  to  do  so  again,  but 
under  the  mles  there  announced  the  court 
committed  no  error  In  admitting  the  testi- 
mony of  the  witnesses  named  above  and  com- 
plained of  In  the  bills  of  exception  stated. 

[I]  There  was  no  exception  reserved  to  the 
charge  of  the  court  seeking  to  point  out  any 
errors  In  the  charge  as  given,  but  exceptions 
were  reserved  to  the  failure  of  the  court  to 
give  some  six  special  charges  requested.  One 
of  them  requested  the  court  to  charge  the 
Jury  If  they  t>eUeved  the  defendant  was  af- 
flicted with  disease,  and  that  sudi  disease, 
taken  In  connection  with  the  long-continued 
use  of  ardent  spirits,  and  with  the  recent 
use  of  ardent  spirits,  produced  temporary  in- 
sanity, the  Jury  should  acquit  There  was 
no  evidence  calling  for  such  a  charge.  There 
was  no  evidence  that  appellant  was  suffering 
from  any  disease  at  the  time  be  killed  bis 
wife,  nor  at  the  time  of  this  trial. 

[10]  As  the  court  fully  Instructed  the  Jury 
they  could  not  consider  the  failure  of  the  de- 
fendant to  testify  as  a  circumstance  against 


blm  in  language  frequently  approved  by  this 
court,  there  was  no  error  In  refusing  the 
special  charge  on  tbis  Issue. 

[11,12]  There  was  no  evidence  that  appel- 
lant was  suffering  from  delirium  tremens  or 
mania  a  potu  at  the  time  of  the  homicide; 
therefore  there  was  no  error  in  refusing  the 
charge  In  regard  to  appellant  being  perma- 
nently Insane  at  the  time  of  the  homicide 
from  the  long-continued  use  of  Intoxicating 
liquors.  Our  Code,  In  article  41,  has  elim- 
inated Intoxication  and  temporary  insanity 
produced  by  voluntary  use  of  Intoxicants  as 
a  defense  to  crime.  There  being  no  evidence 
of  what  is  defined  as  "settled  insanity"  from 
the  use  of  Intoxicants  In  the  record  before 
ns,  the  court  did  not  err  in  refusing  to  sub- 
mit such  Issue.  Delgado  v.  State,  84  Tex. 
Or.  R.  157,  29  8.  W.  1070;  Ex  parte  Bvers, 
29  Tex.  App.  639,  16  S.  W.  343;  Bvers  v. 
State,  31  Tex.  Or.  B.  318,  20  S.  W.  744,  18 
L.  R.  A.  421,  87  Am.  St.  Rep.  811. 

[13]  The  court's  charge  in  presenting  the 
issue  of  insanity,  and  special  charge  No.  3, 
given  at  the  request  of  appellant,  fully  and 
completely  present  this  issue  as  made  by  the 
testimony  to  the  Jury;  therefore  there  was 
no  necessity  to  give  the  other  special  charges 
requested  on  this  issue. 

[14]  The  doctrine  of  Insanity  or  nonac- 
countablllty  from  an  "Irresistible  Impulse" 
alone  has  never  received  the  sanction  of  this 
court.  Hurst  v.  State,  40  Tex.  Cr.  R.  387,  4C 
S.  W.  635,  60  S.  W.  719;  Cannon  v.  State, 
41  Ttex.  Cr.  R.  489,  66  S.  W.  361;  Lowe  v. 
State,  44  Tex.  Cr.  R.  224,  70  S.  W.  206; 
Thomas  v.  State,  56  Tex.  Cr.  R.  296,  116  S. 
W.  600;   Kirby  v.  State,  150  S.  W.  455. 

[1 1]  Neither  has  the  doctrine  that  the  state 
must  prove  the  person  on  trial  sane  beyond 
a  reasonable  doubt  ever  received  the  sanc- 
tion of  this  court  While  such  a  rule  pre- 
vails in  some  Jurisdictions,  yet  a  large  ma- 
jority of  the  courts  of  final  resort  in  the  Unit- 
ed States  adhere  to  the  rule  recognised  and 
enforced  by  the  decisions  of  this  court — that 
when  the  state  has  proven  appellant  guilty 
of  the  crime  charged  beyond  a  reasonable 
doubt,  and  he  seeks  to  relieve  himself  of 
punishment  for  having  committed  the  crime 
by  proof  that  be  was  Insane,  the  burden  is 
upon  him  to  show  by  a  preponderance  of  the 
evidence  that  his  mind  was  in  such  condition 
that  he  did  not  know  right  from  wrong  as 
to  the  particular  act  committed.  Suppose  be- 
fore announcing  ready  for  trial  a  complaint 
had  been  filed  charging  that  he  was  insane, 
and  a  trial  had  on  that  issue  prior  to  this 
trial.  Would  anyone  contend  that  It  would 
be  necessary  to  prove  that  appellant  was 
insane  beyond  a  reasonable  doubt  before  a 
Jury  would  be  autborljsed  to  so  find?  We  do 
not  think  so,  but  they  would  be  authorized  to 
find  him  insane  upon  a  preponderance  of  the 
testimony,  and  because  be  elected  to  have  bo 
such  trial,  and  interposed  the  plea  as  a  de- 
fense to  the  crime,  It  would  W>and  should 
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not  change  the  mie  of  law  as  applicable  to 
this  Issue  alone.  This  matter  was  thorough- 
ly discussed  by  this  court  In  the  cases  of 
Webb  ▼.  State,  9  Tex.  App.  490,  and  King  v. 
State,  9  Tex.  App.  616,  and  in  those  cases  It 
was  held  that  the  doctrine  that  the  state 
must  prove  beyond  a  reasonable  doubt  that 
a  person  was  sane  was  not  to  be  the  correct 
rule.  Judge  Hurt  entered  his  dissent  to  such 
holding  in  the  King  Case,  supra,  but  the  rule 
as  announced  by  Judges  White  and  Winkler 
in  the  Webb  Case  has  always  prevailed  In 
this  court,  and  in  subsequent  decisions  ad- 
hered to  by  Judge  Hurt  as  well  as  the  other 
members  of  the  court  This  question  is  no 
longer  an  open  one  In  this  state,  and  we 
think  the  rule  a  correct  one  under  the  pro- 
visions of  our  Penal  Code  and  Code  of  Crim- 
inal Procedure. 

[II]  In  bill  of  excepUons  Na  8  it  is  made 
to  appear  that  counsel  for  the  state  in  argu- 
ment said: 

"While  the  defendant  was  In  a  saloon  drink- 
ing good  whisky,  his  wife  was  out  in  the  field 
picking  cotton  to  snpport  her  children" 
— and  the  court  refused  to  instruct  the  Jury 
not  to  consider  the  remarks.  Such  remarks 
had  basis  in  the  testimony.  Witnesses  for 
appellant,  testifying  to  conditions  tending 
to  show  he  was  insane,  testified  to  him  tend- 
ing bar  for  one  of  the  witnesses  for  some 
two  years;  that  at  times  he  became  intoxi- 
cated, while  other  witnesses  testified  that  his 
wife  had  picked  cotton  for  them  while  appel- 
lant was  tending  bar.  Comments  upon  testi- 
mony legitimately  in  evidence,  and  deduc- 
tions drawn  therefrom,  are  never  improper. 

[1 7]  In  bill  No.  17  it  is  shown  that  counsel 
for  the  state  in  the  closing  argument  said : 

"When  there  is  no  other  defense,  you  will 
always  find  them  resorting  to  the  low-down, 
cowardly,  stinklnK  defense  of  insanity." 

Appellant's  only  defense  was  that  he  was 
insane.  So  reference  to  the  fact  that  this 
was  his  only  defense  was  legitimate.  If  the 
remarks  were  lmproi>er,  it  consists  in  the 
fact  that  he  termed  this  defense  a  "low-down, 
cowardly,  stinking  defense."  In  the  Ameri- 
can &  English  Bncy.  of  Law  and  Practice^ 
vol.  5,  p.  866,  It  Is  said : 

"Just  and  fierce  invective,  based  upon  the 
facts  in  evidence  and  all  legitimate  inferences 
therefrom,  is  not  discountenanced  by  the  courts. 
TbvLB  new  trials  have  been  refused  when  the 
error  assigned  was  the  application  to  parties 
or  witnesses  by  counsel  in  an^iment  of  the 
terms  'assassin,  or  'murderer,'  'fiend'  or  'scoun- 
drel,' 'low-down  whore,'  'liar,'  'thief '  or  'robber,' 
'tramps,'  and  other  dennnciatory  epithets  ap- 
parently warranted  by  the  evidence  In  the  case" 
—citing  cases  from  almost  every  state  in  the 
Union,  including  many  from  this  court,  to  wit : 
Glascow  V.  State,  50  Tex.  Or.  R.  635,  100  S. 
W.  938;  Tune  v.  State,  49  Tex.  Cr.  R.  445, 
94  S.  W.  231;  Choice  v.  State,  64  Tex.  Cr. 
R.  517.  114  S.  W.  132;  Venn  v.  State,  48 
Tex.  Or.  R.  11,  85  S.  W.  1064;  Martinea  v. 
State.  57  S.  W.  838;  Mnson  v.  State,  81  S. 
W.  718;  Love  v.  State,  78  S.  W.  691;  John- 
son V.  State,  53  S.  W.  105;  Miller  v.  State, 
47  Tex.  Cr.  R.  329.  83  S.  W.  393;  Ball  v. 
State.  78  S.  W.  608;  Drye  v.  State,  55  S. 
W.  65. 


However,  vltaperation  and  personal  abuse 
of  a  person  on  trial,  calculated  to  Inflame 
the  passions  and  prejudice  of  a  Jury,  dlscMi- 
nected  with  the  trial,  is  highly  improper  and 
will  not  be  tolerated.  The  remarks  in  this 
Instance  had  no  further  reference  to  appel- 
lant than  to  characterise  the  defense  inter- 
posed, and  could  and  would  only  be  taken 
by  the  Jury  as  the  opinion  of  counsel  of  such 
defense,  and  is  not  of  the  character  that 
would  authorize  ns  to  reverse  a  case  because 
of  such  intemperate  remarks. 

[II]  The  only  other  bill  of  exceptions  in 
the  record  complains  of  the  action  of  the 
court  in  permitting  the  Jury  to  propound  cer- 
tain questions,  which  he  had  the  stenograph- 
er take  down  in  writing,  and  then  had  the 
stenographer  to  take  down  his  reply  to  such 
questions,  which  were  then  handed  to  the 
Jury  in  the  following  form: 

"Court :  What  la  it  you  want  to  know  of  the 
court? 

"Jurors:  Some  of  the  jury  want  to  know  if 
there  is  any  difference  between  capital  punish- 
ment and  death— the  definiticHi  of  capital  pun- 
ishment. 

'Oourt:  A  capital  offense  means  one  that  the 
death  penalty  can  be  inflicted  in.  Any  offense 
for  which  the  death  punishment  can  be  assessed 
is  a  capital  offense.  Capital  punishment  means 
the  excessive  punishment— the  death  punish- 
ment 

"Juror:  A  man  that  voted  capital  punish- 
ment that  would  mean  to  inflict  the  death  pen- 
alty. 

"Court:  Capital  punishment  is  the  death 
punishment  C.  W.  Robinson,  Judge." 

Code  Cr.  Proa  art.  754,  provides  that  the 
Jury,  after  having  retired,  may  ask  for  fur- 
ther instructions  touching  any  matter  of 
law.  The  Jury  shall  appear  in  a  body,  and 
through  their  foreman,  either  verbally  or  in 
writing,  state  to  the  court  the  particular 
point  of  law  upon  which  they  desire  instruc- 
tion, and  the  court  shall  give  such  instruc- 
tion in  writing.  This  statute  was  complied 
with  in  this  case.  The  fact  the  court  per- 
mitted the  Jury  to  propound  the  question 
orally  was  authorized  by  this  article,  but  he 
gave  them  no  oral  answer.  He  had  tlie  ste- 
nographer write  out  the  question  and  his  an- 
swer thereto,  signed  same,  and  this  written 
instruction  was  delivered  to  the  Jury.  All 
the  court  did  was,  at  the  request  of  the  Jury, 
define  a  capital  offense  and  capital  punish- 
ment He  could  have  refused  to  define  these 
terms  had  he  so  desired;  but  as  he  saw 
proper  to  answer  the  questions,  and  deflued 
the  terms  properly,  no  error  la  presented. 

[II]  The  only  other  question  presented  by 
the  court  Is  on  aflldavit  attached  to  the  mo- 
tion for  new  trial,  of  Mr.  Chenoskl,  of  oonn- 
sel  for  defendant,  In  which  he  says: 

"That  he  received  information  from  a  reliable 
source  that  on  the  evening  of  the  9th  of  April, 
while  the  jury  was  at  their  supper,  some  of  the 
jurors  drank  one  or  two  steins  of  beer." 

The  fact  that  a  Juryman  in  eating  bla  meal 
drank  a  glass  of  beer  as  a  part  of  the  meal 
presents  no  error.    It  Is  only  where  some  ol 
the  Jurors  become  intoxicated  that  the  drink- 
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ing  of  Intoxicants  becomes  reversible  error. 
Jack  V.  State,  26  Tex.  1;  Tattle  v.  State,  6 
Tex.  App.  561;  Blder  ▼.  State,  26  Te.v.  App. 
334,  9  S.  W.  688;  Brown  v.  State,  45  Tex. 
Cr.  R.  139,  75  S.  W.  33. 

The  deatb  penalty  being  assessed  in  this 
case,  we  bave  carefully  reviewed  each  as- 
signment in  tbe  record.  Appellant  made  no 
defense  other  than  be  was  insane,  and  there- 
fore not  responsible  for  his  act.  The  court 
admitted  no  lmproi>er  evidence  on  this  issue, 
fkirly  submitted  It  to  the  jury,  and  the  Jury 
found  that  he  was  sane,  and  from  the  testi- 
mony adduced  at  tbe  bearing  it  is  not  sur- 
prising that  they  did  so  find.  Under  the 
evidence  the  writer,  bad  he  been  a  member 
of  tbe  jury,  would  have  been  loth  to  assess 
tbe  death  penalty.  It  is  true  tbe  record  dis- 
closes no  Justification  for  tbe  act,  and  we 
are  firmly  convinced  that  appellant  was  not 
insane.  Yet  he  was  a  man  given  to  drinking 
Intoxicating  liquors;  bad  drunk  some  whis- 
ky that  morning;  be  bad  been  worried  and 
harassed  by  tbe  lingering  illness  and  deatb 
and  burial  of  his  oldest  girl;  he  believed 
that  some  people  were  trying  to  separate  him 
and  his  wife,  and  when  she  told  him  she  was 
going  to  quit  blm  and  go  home,  he  was  in 
that  frame  of  mind  which  doubtless  rendered 
him  reckless  of  consequences,  and  while  in 
such  frame  of  mind  he  shot  and  killed  bis 
wife.  There  were,  so  far  as  this  record  dis- 
closes, no  antecedent  menaces  or  grudges  on 
bis  part  It  was  an  act  done  from  an  im- 
pulse arising  from  no  sufficient  or  just  cause. 
It  is  true  our  law  takes  no  notice  of  length 
of  time  in  the  forming  of  an  intent  to  kilL 
It  may  be  formed  in  an  Instant  of  time,  and, 
if  formed,  it  is  murder.  There  is  no  doubt 
of  appellant's  guilt  of  murder,  and  he  should 
be  severely  punished,  but  whether  or  not 
the  circumstances  called  for  the  highest  pun- 
ishment known  to  the  law  is  a  matter  of 
doubt  in  tbe  mind  of  the  writer.  This  is  a 
question,  however,  that  the  law  bas  confided 
to  tbe  jury;  and,  as  there  is  evidence  au- 
thorising a  finding  of  a  fixed  and  determined 
intention  to  kill  upon  a  provocation  that 
should  not  have  provoked  that  degree  of  an- 
ger or  rage  as  would  render  appellant  in- 
capable of  not  knowing  what  he  was  doing 
and  the  consequences  of  his  act,  we  do  not 
feel  authorized  to  disturb  tbe  verdict  of  the 
Jury  because  of  tbe  punishment  assessed. 

Tbe  judgment  is  affirmed. 

DAVIDSON,  3.  I  am  of  opinion  this 
Judgment  ought  not  to  be  affirmed,  either  on 
the  law  or  the  facts,  and  may  write  on  mo- 
tion for  rehearing. 

DAVIDSON,  3.  (dlssentlntd.  Insanity 
was  tbe  defense  relied  upon  by  appellant 
Upon  that  Issue  the  case  of  defendant  was 
mainly  fought  In  the  trial  court  No  contest 
was  made  as  to  the  fact  that  appellant  killed 
his  wife.    That  issue  gathered  about  it  many 


facts  upon  which  tbe  Jury  bad  to  pass.  Kin- 
dred to,  a  part  of,  and  incidental  to  Insanity 
was  the  mental  condition  and  the  facts  and 
circumstances  attending  the  h6micide  which 
indicated  tbe  mental  condition,  if  tbe  evi- 
dence should  not  be  held  to  show  insanity. 
This  was  of  supreme  moment  to  the  defend- 
ant as  it  was  to  the  fairness  of  the  trial 
and  the  Justness  of  the  verdict  and  judg- 
ment. That  issue  brought  forcefully  tbe 
question  of  tbe  mental  status  of  the  accused 
at  the  time  that  he  fired  the  shot  that  took 
tbe  life  of  deceased.  It  placed  it  in  the  fore- 
front of  this  tragedy.  This  evidence  shows 
tbe  act  was  surrounded  by  facts  that  indi- 
cate appellant  was  not  in  condition  mentally 
to  have  that  cool,  sedate,  and  deliberate  mind 
which  would  manifest  such  mental  condition 
or  the  degree  of  malice  which  would  Justify, 
demand,  or  authorize  the  Jury  to  assess  the 
death  penalty. 

I  cannot  believe  under  this  record  that  the 
defendant  ought  to  be  hanged,  even  though 
he  was  not  insane  at  the  time  he  slew  bis 
wife.  These  two  questions,  however,  were 
in  the  case:  Insanity,  first;  and,  second,  a 
want  of  such  coolness,  sedateness,  and  delib- 
eration as  proved  that  a  capital  crime  bad 
been  committed.  There  were  no  former 
grudges  or  menaces  incident  or  prior  to  the 
killing.  It  is  true  appellant  slew  bis  wife, 
but  all  the  circumstances  show  tbe  slaying 
occurred  without  deliberation,  and  under  a 
rash,  sudden  impulse.  The  evidence  shows 
that  he  had  not  anticipated  his  wife's  acts, 
conduct,  and  statements  and  her  fixed  deter- 
mination to  leave  and  not  live  with  him  until 
Immediately  before  the  bomidde.  He  sought 
to  persuade  her  not  to  take  that  step.  He 
threw  his  arms  around  and  begged  her.  She, 
however.  Informed  him  of  her  fixed  deter- 
mination to  leave  him  and  go  to  her  parents. 
He  fired  tbe  fatal  8h<^  at  once.  He  had  pre> 
pared  a  new  home  for  their  future  residence. 
Her  dissatisfaction  with  this  home  led  her 
to  quit  her  husband.  She  disapproved  sharp- 
ly of  the  home  he  had  secured,  stating  she 
would  not  live  in  it  He  seized  a  gun,  fired 
the  fatal  shot  and  then  cut  his  throat  with 
a  view  of  taking  bis  own  life.  His  life,  how- 
ever, was  saved  by  timely  assistance.  Just 
prior  to  this  he  bad  lost  his  little  child,  and 
oa  account  of  the  heavy  expenses  incidental 
to  its  lingering  illness  he  sold  bis  home  to 
meet  that  indebtedness.  Tbe  facts  will  fur- 
ther show,  without  recapitulation  substan- 
tially, that  be  had  been  worried  and  harassed 
and  anxious  about  his  child;  not  only  so, 
but  about  bis  wife,  who  bad  permitted  tbe 
transfusion  of  Mood  from  her  body  into  that 
of  her  sick  child  to  save  its  life.  Some  of 
these  matters  came  suddenly  upon  him  unex- 
pectedly, and  whether  be  was  Insane  or  not 
it  certainly  showed  a  want  of  the  ingre- 
dients that  oar  law  fixes  as  a  basis  for  capital 
punishment  The  determination  to  kill, 
formed  in  a  mind  thus  Bitaated|UMl  envl- 
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roned,  and  so  suddenly  executed,  ought  not 
to  constitute  basis  for  deatli  penalty.  If  in- 
sanity be  ignored  as  an  issue,  the  facts,  as 
I  understand  ilhem,  do  not  show  any  coolness 
of  deliberation,  premeditation,  or  prepara- 
tion for  the  homicide,  and  such  malice  as 
JuBtifles  capital  punishment  is  absent  The 
fact  that  a  woman  is  killed  is  not  per  se  or 
perforce  evidence  that  death  penalty  should 
be  awarded.  There  may  be  absence  of  ade- 
quate cause  that  produces  sudden  passion  to 
reduce  to  manslaughter,  but  still  there  must 
be  evidence  that  would  constitute  a  capi- 
tal offense  in  order  to  authorize  a  capital 
verdict  If  under  such  circumstances  his 
mind  could  be  cool,  sedate,  and  capable  of 
cool  reflection,  it  would  be  a  remarkable  In- 
cident In  this  connection,  I  wish  to  quote 
from  the  prevailing  opinion  written  by  Judge 
HARPEK  for  the  majority  In  this  case,  as 
follows: 

"Under  the  evidence  the  writer,  had  he  been 
a  member  of  the  jury,  would  have  been  loth  to 
assess  the  death  penalty.  It  is  true  the  record 
discloses  no  justificatioii  for  the  act,  and  we 
are  firmly  convinced  that  appellant  was  not 
insane.  Yet  he  was  a  man  given  to  drinking 
intoxicating  liquors;  had  drunk  some  whisky 
that  morning;  he  had  been  worried  and  harass- 
ed b^  the  lingering  illness  and  death  and  burial 
of  hi8  oldest  girl ;  he  believed  that  some  people 
were  trying  to  separate  him  and  his  wife,  and 
when  she  told  him  she  was  going  to  quit  him 
and  go  home,  he  was  in  that  frame  of  mind 
which  doubtless  rendered  him  reckless  of  con- 
sequences, and  while  in  such  frame  of  mind  he 
shot  and  killed  his  wife.  There  were,  so  far 
as  this  record  discloses,  no  antecedent  menaces 
or  grudges  on  his  part  It  was  an  act  done 
from  an  impulse  arising  from  no  sufficient  or 
just  cause.  •  •  •  There  is  no  doubt  of 
appellant's  guilt  of  murder,  and  he  should  be 
severely  punished,  bat  whether  or  not  the  cir- 
cumstances called  for  the  highest  punishment 
known  to  the  law  is  a  matter  of  doubt  in  the 
mind  of  the  writer." 

I  agree  with  the  above  statement  as  far  as 
It  goes,  but  think  the  verdict  ought  not  stand. 
In  this  connection  I  wish  to  state  that  ap- 
pellant, upon  shooting  his  wife,  cat  his  own 
throat,  thus  seeking  to  destroy  his  own  life ; 
and  on  the  morning  of  the  occnrrenoe,  and 
before  they  reached  their  home,  be  stopped 
at  the  doctor's  office  and  had  the  wound  of 
his  wife  treated.  It  was  the  wound  made 
when  the  transfusion  of  blood  from  her  to 
the  child  occurred.  This  Showed  solicitude 
and  attention  to  ber  comfort,  health,  and 
happiness. 

I  shall  not  enter  into  a  dlscussiaa  of  the 
mental  status  of  a  suicide  further  than  to 
say  that  fact  does  not  afford  evidence  such 
as  would  lead  to  the  belief  that  the  suicide 
was  in  such  mental  condition  as  to  Justify 
the  conclusion  that  he  was  legally  guilty  of 
capital  homicide.  I,  therefore,  cannot  concur 
in  affirming  the  Judgment  on  the  facts.  I 
do  not  believe  the  life  of  this  man  should 
be  taken  by  solemn  trial  upon  this  character 
of  evidence.  I  have  a  great  reqpect  for  the 
verdict  of  a  Jury.  It  is  a  part  of  the  law 
of  Texas  that  they  should  be  the  exclusive 


Judges  of  the  facts  proved.  One  credibilUr  of 

witnesses,  and  the  weight  to  be  given  the  tes- 
timony. It  Is  the  province  of  the  court  to 
charge  the  law,  and  this  question  is  as  ex- 
clusive in  the  court  as  it  is  in  the  Jury  to 
pass  on  the  facts.  One  is  no  more  solemn 
than  the  other.  One  is  no  more  binding  than 
the  other.  We  unhesitatingly  reverse  Judg- 
ments where  the  court  has  ruled  erroneously 
to  the  detriment  of  the  defendant,  either  In 
big  charges  or  In  the  admission  and  rejection 
of  testimony,  yet  the  statute  says  that  the 
jury  shall  receive  the  law  from  the  court 
and  be  governed  thereby.  The  Jury  may  pass 
on  the  facts,  and  are  required  to  do  so ;  and 
where  the  evidence  shows  beyond  a  reasona- 
ble doubt  the  guilt  of  the  party  of  the  offense 
of  which  he  is  convicted,  this  court  should 
sustain  that  verdict  or  if  upon  appeal  it  ap- 
t>ears  to  us  with  reasonable  certainty  that 
defendant  is  thus  guilty,  the  verdict  should 
be  sustained,  but  the  jury  has  no  more  au- 
thority, legal  or  otherwise,  to  convict  on  In- 
sufficient facts  than  has  the  court  to  author- 
ize a  conviction  on  an  erroneous  charge  or 
admission  of  illegal  evidence.  This  court  Is 
empowered  by  the  statute  and  required  by 
its  terms  to  reverse  and  remand,  or  reverse 
and  dismiss,  or  affirm,  as  the  facts  and  the 
law  and  justice  reqidre,  but  it  all  hinges 
around  the  great  central  proposition  that  the 
accused  is  entitled  to  a  fair  trial  by  an  im- 
partial jury,  and  the  record  must  show  that 
he  had  had  the  fair  trial,  and  in  addition 
the  facts  must  sustain  the  verdict  rendered. 
This  court  la  not  powerless  to  remedy  the 
errors  even  of  a  jury,  and  our  reports  are 
full  of  cases  where  we  have  reversed  for 
want  of  sufficient  evidence.  It  is  a  part  of 
the  solemn  duty  of  this  court  to  prevent  in- 
justice as  well  upon  the  testimony  as  upon 
the  law.  The  obligation  is  as  binding  <hi  one 
proposition  as  upon  the  other.  A  fair  trial 
and  a  just  verdict  on  the  law  and  the  facts 
is  the  ultimate  criterion.  Both  law  and  facts 
must  overcome  the  presumption  of  innocence 
and  reasonable  doubt  I  cannot  agree  to 
sanction  this  verdict  on  this  record. 

The  question  of  temporary  insanity  was  a 
serious  issue  on  the  trial,  and  testimony  vras 
introduced  to  sustain  it  He  may  or  may 
not  have  been  temporarily  Insane.  The  ma- 
jority opinl<»i,  as  did  the  verdict  of  the  jury, 
finds  that  appellant  was  not  insane.  7^>e 
majority  opinion  finds  that  the  killing  ocur- 
red  under  sudden  impulse,  but  finds  no  error 
in  the  rulings  of  the  trial  court  In  regard  to 
the  issues  of  law  or  fact  I  cannot  agree 
with  their  conclusion  with  reference  to  some 
of  the  questions  arising  on  the  issues  of  in- 
sanity. It  will  be  noticed  from  the  record 
that  the  only  lAaae  of  insanity  set  up  by  ap- 
pellant was  that  he  was  insane  or  crazy  at 
the  time  of  the  homicide.  There  was  no 
claim  made  and  no  issue  tendered  by  him 
that  he  was  insane  at  the  time  of  the  trial, 
or  that  he  became  insane  after  the  commis- 
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Bion  of  fbe  offense,  as  set  forth  In  articles 
39  and  40  of  tbe  Penal  Code.  Article  39  of 
the  Penal  Code  provides  thus: 

"No  act  done  in  a  state  of  insanity  can  be 
pnnislied  as  an  offense.  No  person  who  becomes 
insane  after  he  committed  an  offense  shall  be 
tried  for  the  same  while  in  such  condition.  No 
person  who  becomes  insane  after  he  is  found 
Knilty  shall  be  panisbed  for  tbe  offense  while  in 
such  condition." 

Of  the  three  phases  set  out  In  the  ahore- 
QQoted  article  only  one  was  presented  by 
ai>penant  He  made  no  other  issue  oa  the 
question  of  insanity,  presented  no  contention, 
and  introduced  no  fact  that  he  was  insane 
at  the  time  of  the  trial,  or  after  he  "com- 
mitted the  offense."  He  presented  the  sole 
issue  on  that  matter  that  he  was  insane  at 
the  time  he  committed  the  act  To  this  end 
he  introduced  evidence  as  shown  by  the  reoi 
ord.  The  state  was  permitted  to  introduce 
evidence  of  varying  character  to  show  he  was 
not  insane  subsequent  to  the  homicide;  that 
he  was  not  insane  while  he  was  in  jail,  and 
not  insane  during  his  trial.  The  state  was 
permitted  to  prove  that  he  was  simulating 
insanity  during  the  trial  before  the  Jury. 
Timely  objection  was  Interposed  to  all  this, 
but  promptly  overruled  by  tbe  court.  Tem- 
porary insanity  was  the  only  issue  presented 
by  the  defendant  The  issue  of  permanent 
insanity  was  not  in  the  case.  On  the  issue 
as  to  temporary  insanity,  the  evidence  must 
be  more  particularly  and  spedflcally  directed 
to  the  mental  status  of  tbe  accused  at  the 
time  and  with  reference  to  the  particular  act 
charged  or  committed.  Giebel  v.  State,  28 
Tex.  Appi  151, 12  S.  W.  591 :  FrizzeU  v.  State, 
30  Tex.  App.  42,  16  S.  W.  751;  Fisher  v. 
State,  80  Tex.  App.  503,  18  S.  W.  90. 

I  wish  to  notice  two  cases  (Burt  v.  State^ 
88  Tex.  Or.  R-  397,  40  S.  W.  1000,  43  a  W. 
344,  39  L.  R.  A.  306,  330;  and  Tubb  r.  State, 
66  Tex.  Gr.  R.  006,  117  S.  W.  868),  dted  in 
supiKnt  of  the  mllng  of  the  trial  court  ad- 
mitting acts  and  conduct  of  awellant  after 
the  bomldde.  while  In  Jail,  and  during  the 
trial,  and  .that  be  was  then  simulating  in- 
sanity, and  also  to  sustain  expert  testimony 
covering  the  same  time.  Other  cases  are 
also  dted,  but  I  notice  casually  the  Bart  and 
Tubb  Cases  because  of  thdr  prominence. 
Burt,  In  his  trial,  or  his  attorneys  for  him, 
set  up  insanity  generally,  and  he  further  set 
up  insanity  at  the  time  of  and  before  his 
trial  and  after  tbe  homicide.  In  fact,  his 
insanity  as  shown  by  that  record,  made  an 
Issue  In  the  case,  covered  his  life.  I  do  not 
purpose  to  go  into  the  facts  of  that  case,  as 
tbe  report  of  tbe  case  shows  It  with  sufficient 
distinctness.  It  was  therefore  propw  for  the 
state  to  meet  the  issue  as  piesoited  by  Burt 
in  that  case.    Tbe  state  may  meet  any  pbase 


of  an  issue  that  is  presented,  and  so  may  tbe 
defendant  but  we  have  various  phases  of 
Insanity  In  Texas,  but  as  only  one  is  relied 
upon  In  the  trial,  the  others  cannot  be  issues. 
As  I  understand  the  record,  the  defendant 
objected  by  all  legal  methods  he  could  com- 
mand, and  presents  it  to  this  court  for  re- 
versal, that  su<di  testimony  was  tutrodnced 
against  him  to  meet  his  plea  of  temporary 
or  partial  insanity.  His  case  was  fought  on 
the  proposition  that  he  was  crazy  only  at 
the  time  of  the  homicide.  Had  he  urged 
permanent  Insanity,  as  did  Burt,  in  his  trial, 
the  state  could  meet  It  by  such  evidence  as 
was  at  its  command,  but  the  st^te  cannot 
set  up  such  Issue  for  the  purpose  of  showing 
It  did  not  exist  It  would  be  a  straw  man 
built  by  the  state  to  be  destroyed  by  Its  own 
testimony — a  false  Issue  with  false  effect 
The  Issue  in  the  Tubb  Case,  supra,  was  that 
he  was  a  paranoiac.  Tbe  general  doctrine 
of  paranoia,  without  going  Into  detail,  is  a 
growing,  developing  phase  of  Insanity.  If 
once  It  has  fastened  itself  upon  the  mind, 
it  remains  and  continues  to  grow  and  de- 
velop. If  a  patient  should  become  free  of 
insanity,  it  would  seem  to  prove  that  he  was 
never  affected  with  paranoism.  Of  course 
it  Is  unnecessary  here  to  go  into  the  differ- 
ent phases  of  this  peculiar  class  of  insanity. 
It  was  not  in  tbe  case.  These  two  cases. 
Burt  and  Tubb,  cannot  be  legitimately  used 
In  this  case.  They  do  not  bear  upon  the  Is- 
sue here.  I  do  not  care  to  follow  these  lines 
of  discussion.  I  have  written  briefly  my 
views,  showing,  as  I  understand  the  record, 
why  the  case  should  not  be  affirmed:  First 
on  the  facts;  and,  second,  on  the  mlings  of 
the  court  in  reference  to  Insanity.  I  have 
not  discussed  his  guilt  otherwise  than  as  it 
pertains  to  the  death  penalt?. 

There  Is  another  phase  of  the  case  which 
I  have  not  discussed.  It  was  the  speech  or 
argument  of  one  of  state's  counsel  complain- 
ed of  in  the  record  and  by  bill  of  exceptions. 
I  am  not  clear  that  I  understand  Just  when 
a  speech  is  reversible  error  and  when  it  is 
not  but  I  think  that  the  speech  in  this  case 
was  wrong,  and  appellant  did  what  he  could 
to  get  rid  of  It  by  objecttons,  requested 
charges,  etc.,  but  It  proved  of  no  avail.  If 
these  steps  had  not  been  taken,  it  might  be 
said,  under  some  of  the  cases,  that  he  should 
have  asked  special  charges  and  taken  other 
steps  to  rid  lilmself  of  the  obnoxious  speech, 
but  appellant  did  all  this,  and  the  speech 
Is  certainly,  or  ought  to  be  held  at  least  out- 
side of  the  pale  of  legitimate  argument  As 
I  stated,  I  do  not  care  to  elaborate  my  views. 
I  have  stated  briefly  these  reasons,  and  I 
believe  tbe  case  ought  to  be  reversed  and  tbe 
cause  remanded  for  another  tilaL 
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GILLIABD  y.  BTATB.    (No.  S88&) 

(Court  of  Criminal  Appeal*  of  Texas.    Jan.  12, 

1910.    On  Motion  for  Behearing, 

Feb.  9,  1916.) 

1.  Cbiminai.  ItA.yr  <8=>106d— Apfeai/— Becobd 
— Sentknce. 

The  record  must  show  a  sentence,  the  final 
judgment,  to  give  the  appellate  court  jurisdic- 
tion. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j|  2736-2769,  2770,  2772,  2794; 
Dec   Dig.   «=>1086.] 

On  Motion  for  Behearing. 

2.  FXBEZZUCUENT   «=»^— INDICTMENT. 

An  indictment  for  embezzlement  being  re- 
quired to  allege  defendant's  agency,  and  that  he 
was  charged  with  the  dnt^  of  receiving  the  prop- 
erty, the  receipt  thereof,  its  receipt  by  virtue  of 
his  agency,  and  its  emb^zlement,  an  indictment, 
charging  that  defendant  was  agent  of  a  church, 
that  certain  persons  were  trustees  thereof,  that 
as  such  trustees  they,  had  the  custody  and  con- 
trol and  were  the  special  owners  of  funds,  and 
that  defendant  embezzled  money  which  was  the 
property  of  said  trustees  as  such  special  owners, 
and  which  bad  come  into  the  possession,  and 
was  under  the  care,  of  defendant,  by  virtue  of  his 
said  agency,  is  insufficient,  as  it  should  have  al- 
leged not  only  the  ownership  by  such  trustees, 
as  such,  and  their  possession  and  control  of  the 
money,  but  that  it  was  received  by  defendant 
from  them  in  some  fiduciary  relation,  and  that 
thereafter  he  embezzled  and  appropriated  it  to 
his  own  use. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §§  47-60 ;  Dec.  Dig.  «=932.] 

Appeal  from  Criminal  District  Court,  Wil- 
liamson County ;  A.  S.  Fisher,  Judge 

J.  H.  Gllllard  was  convicted,  and  appeals. 
Reversed  and  dismissed. 

J.  F.  Taulbee,  of  Georgetown,  for  appel- 
lant 0.  0.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  [1]  This  conviction  was 
for  embezzlement  An  inspection  of  the  rec- 
ord discloses  that  it  does  not  contain  a  sen- 
tfflice  or  final  judgment  For  this  reason  the 
Jurisdiction  of  this  court  has  not  attached, 
and  the  appeal  as  presented  by  this  record 
wUl  be  dismissed. 

On  Motion  for  Behearing. 

On  a  former  day  of  this  term,  the  appeal 
herein  was  dismissed  because  the  record 
failed  to  show  that  appellant  had  been  sen- 
tenced In  the  trial  court  Without  this  sen- 
tence, which  Is  the  final  judgment  the  juris- 
diction of  this  court  could  not  attach.  Since 
the  appeal  was  dismissed,  a  motion  has  been 
filed  for  rehearing,  with  the  correct  certifi- 
cate and  copy  of  the  sentence  In  the  trial 
court  showing  the  fact  that  appellant  was 
properly  sentenced;  but  that  part  of  the 
record  was  omitted  in  the  transcript  for  this 
court  With  this  satisfactory  evidence  be- 
fore the  court  that  appellant  was  sentenced 
In  the  trial  court  and  that  therefore  the 
Jurisdiction  of  this  court  does  attach,  the 
judgment  dismissing  the  appeal  is  set  aside 


and  the  cause  reinstated,  and  the  caiiee  will 
now  be  heard  upon  the  questions  Involved 
in  the  appeal. 

Appellant  waa  convicted  of  embezzlement 
his  punishment  being  assessed  at  two  years' 
confinement  In  the  penitentiary. 

[2]  The  first  count  In  the  Indictment  alone 
was  submitted  .to  the  Jury  by  the  cbarge  of 
the  court  Omitting  formal  parts,  this  count 
charges  that: 

Appellant  was  "the  clerk,  agent  servant  em- 
ploy£,  and  officer  of  Mt  CavaJnr  Baptist  Church 
at  Taylor,  Tex.,  a  voluntarv  association  of  per- 
sons, and  Wm.  Harrison,  A.  Nelson  and  J.  & 
Slider  were  trustees  then  and  there  of  said  Mt 
Cavalry  Baptist  Church,  and  as  such  trustees 
they_  had  the  custodv  and  control  and  were  the 
special  owners  of  tne  fund  and  property  and 
money  hereinafter  mentioned,  and  the  said  J. 
U.  Gilliard  did  then  and  there  fraudulently  em- 
bezzle, misapply,  and  convert  to  his  own  use 
without  the  consent  of  the  said  Wm.  Harrison, 
A.  Nelson,  and  J.  S.  Slider,  or  either  of  them, 
$360  in  money  of  the  value  of  $350,  which  said 
money  was  the  property  of  said  Wm.  Harrison, 
A.  Nelson,  and  J.  S.  Slider,  special  owners  as 
above  alleged,  and  which  said  money  had  come 
into  the  possession  and  was  under  the  care  of 
the  said  J.  H.  GiUiard  by  virtue  of  his  said  of- 
fice, agency,  and  employment" 

It  will  be  noticed  that  this  indictment  does 
not  charge  any  fiduciary  relation  between 
Harrison,  Nelson,  and  Slider  and  the  defend- 
ant In  order  to  cmistitute  a  party  guilty 
of  embezzlement,  the  indictment  must  allege, 
and  the  evidence  show,  four  things:  First 
the  defendant's  agency,  and  that  he  was 
charged  with  the  duty  of  receiving  the  prop- 
erty; second,  the  receipt  of  the  prop«r^; 
third,  Its  receipt  by  virtue  of  his  agency: 
and,  fourth,  its  embezzlement  Webb  v.  State, 
8  Tex.  App.  310;  Epperson  v.  State,  22 
Tex.  App.  694,  8  S.  W.  789;  Leonard  v. 
State,  7  Tex.  App.  417;  Grlflbi  t.  State,  4 
Tex.  App.  390;  State  v.  Johnson,  21  Tex. 
775;  Brady  v.  State,  21  Tex.  App.  659,  1  S. 
W.  462;  Taylor  v.  State,  29  Tex.  App.  466, 
16  S.  W.  802.  In  order  to  have  made  this  In- 
dictment suflScient  under  the  law,  it  should 
have  alleged,  not  only  the  ownership  by  these 
three  parties  named  as  trustees  and  their 
possession  and  control  of  the  money,  but  It 
should  have  alleged  that  the  mmiey  was  re- 
ceived by  appellant  from  them  In  some  fidu- 
ciary relation  as  agent  employ^,  etc.,  and 
that,  after  alleging  the  fact  of  this  fiduciary 
relation  and  agency,  he  then  subsequently 
after  receiving  the  money  embezzled  and 
appropriated  it  to  his  own  U8&  This  Indict- 
ment does  not  so  charge,  and  under  these 
authorities  we  are  of  opinion  that  the  Indict- 
ment is  Insufiicient  to  charge  the  offense  of 
embezzlement  as  stated  In  the  first  count 
This  being  the  only  count  submitted  to  the 
jury  by  selection  of  the  trial  Judge,  the 
other  counts  are  not  noticed. 

There  Is  another  question  In  the  case  of 
some  moment  This  can  be  avoided  upon  the 
filing  of  another  indictment  and  it  is  just 
simply  mentioned  in  passing.     Tbe  indict- 
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ment  charged  the  property  to  belong  to  a 
Baptist  Chnrch  known  as  Mt.  Cavalry  Bap- 
tist Church.  The  evidence,  without  any  dis- 
pute or  question,  shows  the  name  of  the 
church  to  be  Mt.  Calvary  and  not  Mt.  Caval- 
ry. The  pleader,  U  another  Indictment  Is 
found,  should  take  time  and  precaution  to  al- 
lege the  proper  name  of  the  real  owner  or 
the  Baptist  Church,  which  Is  Mt.  Calvary, 
and  not  Mt  Cavalry.  This  latter  question 
Is  raised  in  various  ways  both  on  objection 
to  testimony  and  in  charges,  and  in  fact 
presented  In  every  way  It  could  be  present- 
ed. We  have  not  discussed  this,  though  a 
serious  question,  for  the  reason  of  the  fact  It 
will  be  cured  upon  another  trial,  if  another 
indictment  Is  found. 

Believing  the  Indictment  is  insuflScient  In 
regard  to  the  matters  pointed  out,  the  Judg- 
ment will  be  reversed,  and  the  prosecution 
ordered  dismissed. 


MANSELL  V.  STATE. 


(No.  883B.) 
Feb. 


(Court  of  Criminal  Appeals  of  Texas. 
1916.) 

L  HouiciDE  ®=»187— Evidence. 

In  a  prosecution  for  manslaughter,  where 
defendant  killed  deceased  in  a  quarrel  over  a 
standing  difficulty,  testimony  of  defendant's 
wife,  that  when  she  was  made  aware  of  the 
quarrel  she  said  it  was  nothing  more  than  she 
expected,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  }§  390,  390% ;   Dec  Dig.  «=»18T.] 

2.  WrrwEssEB  ®=>287  —  Redibbct  Examina- 
tion. 

In  a  prosecution  for  manslanghter,  where 
defendant,  cross-examining  deceased's  widow, 
proved  by  her  that  she  rnn  a  hotel  after  her 
husband's  death,  and  sought  to  lieave  the  impres- 
sion on  the  jury  that  her  character  was  not 
good,  the  widow's  testimony  on  redirect,  that 
her  husband  left  her  no  property  and  she  ran 
the  hotel  to  make  a  living,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  8i  930,  .1000-1002 ;  Dec  Dig.  «=» 
287.) 

3^   HoUICIDE    iS=»174— BVIDEKCB. 

In  a  prosecution  for  manslaughter,  testi- 
mony of  the  officer  who  arrested  defendant,  that 
at  the  latter'a  instance  he  searched  him  and 
found  no  knife  or  weapon  of  any  character,  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  369-371 ;  Dec  Dig.  «=.174.] 

4.  Criminal  Law  €=s>396— Evidence. 

In  a  prosecution  of  a  hackman  for  man- 
slanghter of  another  whom  he  had  previously  re- 
ported for  a  violation  of  law  in  crossing  a  line 
at  the  railroad  depot,  where  defendant  intro- 
duced evidence  to  show  such  violation  of  the 
law,  and  that  it  was  the  reason  for  his  report- 
ing the  matter  to  an  officer,  testimony  that  de- 
ceased had  violated  no  ordinance  in  fact  was 
admissible. 

»  lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }|  881,  862;  Dec.  Dig.  «=» 
396.] 

6.  Homicide  «=»174— Evidence. 

In  a  prosecution  for  manslaughter,  where 
defendant  mtroduced  evidence  that  deceased  re- 
fused  to  make  a  dying  declaration  or  statement. 


the  county  attorney  was  properly  allowed  to  tes- 
tify tliat  deceased  did  not  refuse,  but  said  that 
he  felt  too  weak,  and  asked  the  attorney  to  come 
back  later. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §§  359-371 ;   Dec  Dig.  <8=5>174.] 

6.  Homicide  i8=>2Q2— Evidence— Dyino  Dec- 
labation. 

In  a  prosecution  for  manslaughter,  where 
defendant  introduced  evidence  that  deceased  re- 
fused to  make  a  statement  or  dying  declaration, 
testimony  of  deceased's  sister  as  to  his  dying 
statement  voluntarily  made  when  deceased  had 
no  hope  of  recovery,  and  was  sane,  was  admissi- 
ble. 

[Ed.  Note— For  other  cases,   see  Homicide, 
Cent  Dig.  i  429;   Dec.  Dig.  «s»202.j 

7.  Homicide  ®=9l64— BIvidence. 

In  a  prosecution  for  manslaughter  commit- 
ted in  the  course  of  a  quarrel,  where  defendant 
introduced  evidence  that  deceased  was  a  strong 
man  and  an  expert  boxer,  the  state  was  properly 
permitted  to  show  that  he  suffered  from  rheu- 
matism, had  done  so  since  he  was  ll,  that  it 
had  affected  his  back,  and  that  be  walked  in  a 
stooping  position,  carrying  one  of  his  hands  on 
his  back. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  {  318;   Dec  Dig.  «=al64.] 

8.  Homicide  «=s»109— Self-Defense. 

In  considering  the  plea  of  self-defense  of  a 
defendant  charged  with  manslaughter,  the  ap- 
pearances must  be  viewed  as  they  appeared  to 
defendant  at  the  time  of  the  Ulling. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  §{  138,  139;  Dec.  Dig.  «=5»109.] 

9.  Homicide  (S=3262  —  Demonstkative  Evi- 
dence. 

In  a  prosecution  for  manslaughter,  dece- 
dent's clothing  should  not  be  displayed  in  front 
of  the  jury  unless  virtually  in  the  same  condi 
tion  as  at  the  time  of  the  killing. 

[Ed.   Note. — For   other  cases,   see   Homicide. 
Cent.  Dig.  g  657;    Dec.  Dig.  <e=262.] 

10.  Homicide  <8=»174— Evidence. 

In  a  prosecution  for  manslaughter,  testi- 
mony that  when  the  body  of  deceased  was  being 
shipped  by  railroad,  defendant  was  at  the  depot, 
talking  and  laughing  to  his  relatives,  standing 
within  a  few  feet  of  the  corpse,  was  inadmissible 
as  not  aiding  the  jury  in  determining  the  legiti- 
mate issues  and  having  a  tendency  to  prejudice 
defendant. 

_[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  gg  359-871 ;  Dec.  Dig.  «=174.] 

11.  Criminal    Law   ts=3505— Continuanoe— 
Absence  of  Witness. 

In  a  prosecution  for  manslaughter,  where 
It  was  a  contested  issue  whether  deceased  had  a 
knife  in  his  hand  during  the  quarrel  in  which 
he  was  killed,  defendant  and  his  son  both  so 
testifying,  the  refusal  of  continuance  on  account 
of  the  absence  of  a  witness  who  would  have  tes- 
tified that  deceased  was  armed  with  a  knife  dur- 
ing the  difficulty  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^T^  Cent  Dig.  M  1811, 1323-1827;  Dec.  Dig. 
€=595.] 

12.  Homicide   «=>250— MANaLAUOHTEB— Sop- 
FiciENCT  OF  Evidence. 

In  a  prosecution  for  manslaughter,  evidence 
held  sufficient  to  support  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §g  515-517 :   Dec.  Dig.  <e=s>250.] 

13.  Criminal  Law  <S=>594— Continuance. 
Defendant,  charged  with  crime,  is  entitletl 

to  a  continuance  for  the  absence  of  a  witness, 
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whose  testimony,  material  to  the  defense,  he  has 
used  due  diligence  to  secure. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  1322,  1332;  Dec.  Dig. 
<S=9594.] 

14.   HOUXOIDE  <S=33&— MA.N8LAU0HTEK. 

Where  defendant  committed  an  assault 
with  a  specific  intent  to  kill,  but,  at  the  time  of 
the  killing,  was  laboring  under  such  a  degree  of 
anger,  rage,  resentment,  or  terror  as  to  render 
his  mind  incapable  of  cool  reflection,  be  was 
guilty  of  manslaughter,  and  not  aggravated  as- 
sault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  59-61 ;   Dec.  Dig.  «=s>39.] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Wade  Mansell  was  convicted  of  man- 
slaughter, and  he  appeals.  Judgment  revers- 
ed, and  cause  remanded. 

J.  T.  Ranspot,  of  Palo  Pinto,  W.  P.  Smith 
and  W.  H.  Peniz,  both  of  Mineral  Wells,  for 
appellant.  C.  O-  McDonald,  Asst.  Atty.  Oen., 
for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  3  years'  confinement  in  the  state  peniten- 
tiary. 

The  evidence  would  show  appellant  owned 
a  hack  line  plying  between  the  depot  and  the 
hotels  in  Mineral  Wells,  and  drove  one  of 
the  hacks;  that  the  Davidson  brothers  also 
owned  a  hack  line,  engaged  In  the  same  char- 
acter of  business,  and  that  deceased,  C.  A. 
Jackson,  was  driving  one  of  their  hacks.  It 
appears  that  in  Mineral  Wells  they  have  an 
ordinance  which  will  not  permit  the  drivers 
to  cross  a  certain  line  at  the  depot  to  solicit 
business.  Appellant  at  one  time  in  the  past 
bad  crossed  this  line  and  been  compelled  to 
pay  a  fine  for  so  doing.  On  Thursday  or  Friday 
before  the  homicide,  deceased  had  crossed  this 
line,  as  appellant  thought,  to  solicit  busi- 
ness, and  thereby  secured  a  passenger.  Ap- 
pellant reported  this  to  an  officer,  but  de- 
ceased was  not  arrested,  as  Mr.  Davidson 
testified  deceased  did  not  cross  the  line  to 
solicit  the  passenger,  but  the  passenger  bad 
motioned  to  deceased  to  come  and  get  his 
baggage,  and  deceased  only  crossed  it  to 
get  the  baggage.  The  evidence  would  further 
show  that  there  was  some  rivalry  and  per- 
haps ill  will  ex48tlng  between  the  local  liack 
lines,  which  existed  not  only  between  the 
owners,  but  also  extended  to  the  drivers  of 
the  hacks.  There  is  no  evidence  that  appel- 
lant made  any  threat,  except  tbat  he  would 
again  report  deceased  if  he  crossed  the  line 
soliciting  business.  The  defendant's  testi- 
mony would  have  deceased  make  several 
threats— one  that  when  appellant  reported 
him  to  the  officer  he  said,  "I  will  get  even 
with  that  man  If  I  have  to  kill  him."  Mr. 
Huddleston  testified  that  on  Friday  before 
the  difficulty  he  was  present  when  Davidson 
and  appellant  were  discussing  a  stand  at 
the  depot,  when  appellant  said:    "Come  here. 


Arthur,  I  will  show  you  I  am  right,  where 
I  am,"  when  deceased  ronarked,  "I  am  go- 
ing to  stop  there  next  time  if  I  get  killed 
over  it."  The  state's  witnesses  say  when 
their  attention  was  attracted  to  the  parties 
tbat  deceased  was  backing  while  appellant 
was  advancing ;  that  both  parties  were  fight- 
ing, but  they  saw  no  knife  In  the  bands  of 
deceased,  while  some  say  they  saw  a  knife 
in  the  hands  of  appellant;  that  after  back- 
ing across  the  sidewalk  deceased  fled  across 
the  street,  defendant  following  him  to  the 
edge  of  the  sidewalk,  when  defendant  tamed 
and  started  to  his  ttaidc ;  that  after  deceased 
got  across  the  street  he  picked  up  a  plank 
about  1x3,  three  feet  long,  and  came  back 
across  the  street,  when  the  parties  again 
started  to  fighting.  Deceased  struck  appel- 
lant across  the  head  with  the  plank,  and  ai>- 
pellant  struck  deceased  with  a  knife;-  the 
knife  had  a  blade  variously  estimated  from 
three  to  four  Inches  in  length.  Deceased 
fell,  and  when  examined  he  was  found  to 
have  a  nnmber  of  wounds  in  his  body.  One 
witness  says: 

"There  were  three  wounds  in  Mr.  Jackson's 
left  side  that  penetrated  the  left  lung,  and  there 
was  a  stab  to  the  hollow  on  the  right  side  and 
a  stab  through  the  arm,  and  the  nerve  of  the 
left  arm  was  cut  in  two.  The  three  wounds  on 
the  left  side  penetrated  the  pleural  cavity  and 
collapsed  the  left  lung.  We  couldn't  tell  the 
depth  of  the  wounds  in  the  lung  on  account  of 
the  collapsed  condition  of  the  lung.  What  I 
mean  by  the  lung's  being  collapsed,  the  air  was 
out,  and  it  went  down  just  like  a  football  or 
anything  with  the  air  out.  Mr.  Jackson  had  a 
stab  wound  under  the  left  arm,  which  wound 
penetrated  the  pleural  cavity— the  three  wounds 
penetrated  the  cavity,  while  it  seems  that  the 
wound  under  the  arm  was  the  most  serious." 

One  of  these  wounds  sll^tly  penetrated 
the  covering  of  the  heart.  While  deceased 
lived  several  days,  it  is  made  apparent  these 
wounds  caused  his  death. 

Appellant  and  bis  son  testify  that  on  Sun- 
day, while  waiting  at  the  hotel  with  Misix 
hacks,  decased  drove  up  and  said,  "I  want 
to  know  why  In  the  hell  you  tried  to  have 
me  arrested  at  the  depot  the  other  day;" 
when  appellant  replied,  "I  did  it  because  It 
is  a  violation  of  the  law."    Other  remarks 

ensued,  when  deceased  called  him  a  d d 

son  of  a  b— — h,  and  struck  appellant  and 
continued  to  rain  blows  on  him,  throwing 
him  back,  when  appellant's  son  ran  against 
deceased  and  knocked  him  back.  Appellant 
contends  that  deceased  had  a  knife,  and 
when  deceased  was  knocked  by  his  son  he 
(appellant)  drew  his  knife,  and  they  again 
began  fighting,  deceased  backing  at  this  time. 
Deceased  then  fied  across  the  street,  getting 
a  plank  and  returned  and  renewed  the  diffi- 
culty, striking  appellant  on  the  head  and 
arm,  when  appellant  continued  to  strike  him 
with  his  knife.  The  doctor  who  dressed  ap- 
pellant's wounds  says: 

"I  found  on  his  left  side  of  his  head  an  abra- 
sion— that  is,  a  stroke  or  a  blow  on  the  side  of 
his  head  about  2%  inches  wide  and  about  3% 
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inches  long.  The  blow  had  been  struck  and  was 
all  raised  up,  swelled  up,  and  spotted  with  blood 
underneath  the  skin,  and  there  was  a  little  cut 
upon  the  forehead  and  a  cut  about  1^  inches 
long  under  the  left  eye  and  a  cut  on  the  inside 
of  the  left  thumb,  taking  part  of  the  nail,  and 
the  outside  of  the  left  thumb  and  a  cut  on  the 
left  hand,  inside — a  snag,  deep  snag,  as  if  a  nail 
had  snagged  it.  •  •  *  That  was  on  the  day 
this  cutting  of  Mr.  Jackson  occurred.  I  meas- 
ured the  wound  on  Mr.  Mansell's  head  and  it 
was  2%  inches  wide  and  3%  inches  long,  be- 
ginning about  half  an  inch  back  of  where  the  eye- 
lashes extend  and  came  back  over  the  car,  very 
puffed  and  swelled  and  the  blood  spots  under  the 
skin.  As  to  how  heay^  the  lick  or  stroke  was, 
I  remarked  at  the  time  it  was  enough  to  fracture 
an  ordinary  man's  skull — I  should  judge  it  was 
a  heavy  stroke.  The  wound  on  the  front  of 
the  head  was  small  but  bleeding  freely — had  him 
covered  with  blood — I  should  judge  it  was  half 
an  inch  long.  The  wound  under  the  left  eye  cut 
through  the  skin  and  into  the  muscles— it  was 
comparatively  a  shallow  cut,  but  it  was  a  rak- 
ing cut.  That  wound  was  a  little  too  large  to 
have  been  done  with  the  finger  nail.  His  thumb 
nail  was  slit  and  a  cut  in  the  left  thumb  and 
ball  of  the  trumb  was  a  jag  like  it  had  been 
jagged  with  a  nail,  and  in  the  left  thumb  was  a 
lineal  cut  which  I  wouldn't  jnige  was  over  a 
quarter  of  an  inch  long,  and  it  nicked  the  nail 
uossibly  half  an  inch ;  and  the  nail  on  the  right 
hand  was  cut  about  the  same.  He  had  an  abra- 
sion on  the  arm,  as  if  a  slanting  blow  bad  come 
down  on  his  arm — an  abrasion  for  several  inches 
— the  skin  was  peeled  oS  on  the  outside  of  the 
arm  for  several  inches,  as  if  a  sliding  blow  had 
struck  him." 

This  sufiaclently  states  the  case  to  discuss 
the  various  questions  raised. 

[1]  Appellant  desired  to  prove  that,  when 
aK>ellant's  wife  was  made  aware  of  tbe  dlf- 
flcnlty,  she  said,  "It  was  nothing  more  than 
I  was  expecting."  This  was  an  expression 
of  the  wife  after  the  difficulty,  and  could  not 
and  wonld  not  have  any  influence  on  appel- 
lant, and  would  tend  to  throw  no  light  on  the 
difficulty,  and  the  court  did  not  err  In  hold- 
ing this  expression  of  the  wife  Inadmissible 
under  the  circumstances. 

[2]  There  are  several  bills  objecting  to  the 
court  permitting  the  deceased's  wife  to  tes- 
tify that  her  husband  left  her  no  property, 
and  after  his  death  she  ran  a  hotel  in  Min- 
eral Wells  to  make  a  living.  Before  this  tes- 
timony was  admitted,  appellant  In  cross- 
examination  of  Mrs.  Jackson  had  proved  by 
her  that  she  ran  tills  hotel  after  her  hns- 
band's  death,  and  by  his  examination  sought 
to  leave  the  Impression  on  the  Jury  that  her 
character  was  not  above  reproach.  Under  such 
circumstances,  there  was  no  error  in  the 
court  permitting  the  state  In  redirect  exam- 
ination to  show  that  she  ran  the  hotel  ia 
order  to  earn  a  livelihood,  and  that  it  was 
necessary  that  she  do  so. 

[3]  There  was  no  error  In  permitting  the 
officer  who  arrested  appellant  to  state  that, 
at  appellant's  instance,  he  searched  him  and 
found  no  knife  or  weapon  of  any  character 
on  him.  This  was  contemporaneous  with  his 
arrest. 

[4]  As  appellant  Introduced  evidence  to 
show  that  deceased  In  crossing  the  line  at 
the  depot  to  secure  baggage  bad  violated  the 


law,  and  this  was  tbe  reason  for  his  report- 
ing the  matter  to  the  officer,  there  was  no  er- 
ror in  i>ermitting  it  to  be  shown  be  in  fact 
had  violated  no  ordinance. 

[5, 1]  Appellant  had  three  witnesses  testify 
that  deceased  refused  to  make  a  statement 
or  dying  declaration.  After  this  testimony 
had  been  adduced  by  appellant,  there  was  uo 
error  in  the  court  permitting  the  county  at- 
torney to  testify  that  deceased  did  not  refuse, 
but  said  he  at  that  time  felt  too  weak,  and 
asked  the  county  attorney  to  come  back  lat- 
er; nor  In  permitting  Mrs.  Drew  to  testify 
to  a  dying  statement  in  which  deceased  stat- 
ed :  "Sister,  I  tried  to  get  away."  It  Is  made 
clear  that  deceased  had  no  hope  of  recovery 
at  tbe  time  this  statement  was  made;  that 
he  was  sane,  and  the  statement  was  a  volun- 
tary one.  Appellant,  by  attempting  to  prove 
that  deceased  had  refused  to  make  a  state- 
ment, was  endeavoring  to  create  the  impres- 
sion on  the  Jury  that  deceased  recognized  he 
was  in  the  wrong,  and  for  this  reason  was 
refusing  to  make  a  statement  about  the  diffi- 
culty. 

[7,  8]  Again,  the  physical  condition  of  de- 
ceased was  made  an  issue  in  the  case.  Ap- 
pellant introduced  witnesses,  who  testified 
that  deceased  would  weigh  176  to  180 
pounds ;  that  he  was  an  expert  boxer ;  that 
he  was  well-muscled  and  solid,  and  a  strong 
man.  Under  such  circumstances,  there  was 
no  error  in  permitting  the  state  to  show  that 
he  sufTered  from  rheumatism,  and  had  sufter- 
ed  from  it  since  he  was  a  child  11  years  old ; 
that  it  bad  afCected  his  back,  and  he  walked 
In  a  stooping  position,  carrying  one  of  bis 
hands  on  his  back.  Appellant  was  contend- 
ing that  he  killed  In  self-defense,  and  the 
abUlty  of  deceased,  under  the  drcnmstances, 
to  Inflict  death  or  serious  bodily  injury  was  an 
issue  in  the  case.  It  is  true  the  appearances 
must  be  viewed  as  they  appeared  to  defend- 
ant at  the  time,  but  It  is  shown  that  he  knew 
deceased's  condition  before  and  at  tbe  time 
of  the  difficulty.  The  court  In  approving  the 
bill  says: 

"Approved  with  the  Qualification  that  the 
state  s  testimony  showed  that  deceased  was  a 
cripple  afflicted  with  rheumatism  that  perma- 
nently impaired  his  strength  and  use  of  his 
arms,  legs,  and  body.  The  defendant  introduced 
testimony  showing  the  deceased  to  be  a  strong 
and  active  man  and  a  skilled  boxer  a  few  days 
before  the  homicide,  and  the  court  then  permit- 
ted the  state  in  rebuttal  to  show  by  the  sister  of 
deceased  that  the  deceased's  afSiction  had  exist- 
ed from  the  time  he  was  11  years  old,  and  had 
continued  up  to  his  death." 

[I]  As  the  court  ezdaded  the  clothing 
when  proper  objection  was  made  by  defend- 
ant  and  before  it  was  introduced  in  evidence, 
there  Is  no  need  to  discuss  tbe  bill  complain- 
ing of  this  matter.  However,  unless  it  can 
be  shown  that  the  clothing  Is  now  virtually 
in  the  same  condition  it  was  at  the  time  of 
the  difficulty,  on  another  trial  It  will  not  be 
displayed  in  front  of  the  jury. 

Ill]  By  one  bill  It  is  shown  that  some  4  or 
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5  days  after  the  difficulty,  and  when  the  body 
of  deceased  was  being  shipped  from  Mineral 
Wells,  appellant  was  at  the  depot  talking  and 
laughing  to  his  relatives,  standing  in  a  few 
feet  of  the  corpse.  This  may,  and  perhaps 
did,  appear  heartless  to  deceased's  relatives, 
yet  it  could  not  and  would  not  be  of  any  aid 
to  the  Jury  in  determining  the  legitimate  Is- 
sues In  the  case ;  it  may  hare  had  a  tendency 
to  prejudice  the  Jury  against  appellant,  and 
testimony  as  to  his  conduct  on  this  occasion 
should  not  have  been  admitted. 

111-13]  We  think  the  bill  complaining  of 
the -refusal  of  the  court  to  grant  a  continu- 
ance on  account  of  the  absence  of  the  wit- 
ness H.  T.  Eustace  presents  an  error  that 
will  necessite  a  reversal  of  the  case.  Attach- 
ed to  the  motion  for  a  new  trial  la  an  affi- 
davit of  this  witness,  made  in  Alabama, 
showing  that  he  would  testify  that  deceased 
began  the  difficulty  by  making  the  first  re- 
mark, and  that  deceased  struck  the  first  blow, 
and,  further,  that  the  witness  would  testify 
that  deceased  was  armed  with  a  knife  during 
the  difficulty.  This  was  a  seriously  contested 
issue  on  the  trial — the  state  contending  that 
deceased  had  no  knife,  and  had  made  no  ef- 
fort to  cut  appellant;  that,  if  he  had  any- 
thing in  bis  hands,  it  was  a  metal  comb  which 
he  carried  in  his  pocket  Appellant  and  his 
son  both  testified  that  deceased  was  armed 
with  a  knife,  and,  if  Eustace  would  swear 
that  deceased  was  thus  armed,  it  would  have 
a  strong  tendency  to  cause  the  jury  to  believe 
that,  if  it  was  in  fact  a  metal  comb  in  deceas- 
ed's hands,  it  really  appeared  to  a{4?ellant  at 
the  time  to  be  a  knife,  and  it  is  as  the  mat- 
ter appeared  to  the  defendant  at  the  time 
that  his  acts  must  be  Judged.  The  testimony 
of  this  witness  would  support  the  testimony 
of  appellant  and  his  son  directly  and  perti- 
nently on  the  Issue  of  self-defense,  and  we 
cannot  say  that  it  would  not  result  In  a  dif- 
ferent verdict  Of  course,  the  testimony  of 
the  state  would  support  a  verdict  of  guilty, 
but  In  passing  on  whether  or  not  a  continu- 
ance should  be  granted,  we  look  to  see  if  he 
has  been  deprived  of  testimony  material  to 
his  defense,  and  if  be  has  used  diligence  to 
secure  the  testimony.  The  showing  of  dili- 
gence we  think  sufficient,  and  when,  on  mo- 
tion for  a  new  trial,  appellant  shows  the 
witness  would  In  fact  testify  as  he  contends, 
and  the  testimony  is  of  a  material  character, 
that  it  is  cumulative  of  his  own  testimony 
and  that  of  his  son,  but  appellant  had  no  oth- 
er witness  not  related  -to  him  who  would  so 
testify,  we  are  inclined  to  the  opinion  a  new 
trial  should  be  granted. 

[14]  The  court  did  not  err  in  refusing  to 
give  the  charge  wherein  ai^ellant  requested 
the  court  to  instruct  the  Jury  that : 

"Even  though  defendant  committed  an  assault 
with  a  specific  intent  to  kill,  but  at  the  time  of 
the  commission  thereof  the  defendant's  mind 
from  an  adequate  cause,  and  the  defendant  wag 
laboring  under  such  a  degree  of  anger,  rage,  re- 
sentment, or  terror,  such  as  rendered  his  mind 


incapable  of  cool  reflection,  you  will  find  die 
defendant  guilty  of  an  aggravated  assault." 

Under  such  circumstances,  the  appellant 
would  be  guilty  of  manslaughter,  and  not 
aggravated  assault 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


SULLENGBR  v.  STATE,    (No.  3883.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1916i.     On  Motion  for  Rehearing, 

Feb.  23,  1916.) 

1.  Cbiminai,   Law   «=>814'— TriaI/— Instbtto- 

TION  OK  ClBOUKSTANTIAI.  EVIOENCB— NeCES- 
8IT7. 

Where  defendant  admits  that  he  did  the 
killing  in  a  murder  case,  or  the  taking  in  theft, 
or  that  he  did  the  act  which  constitutes  the 
factum  ^robandum,  whatever  be  the  offense 
charged,  it  is  unneoeasary  to  charge  on  circumr 
stantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f§  1821,  1833. 1830, 1860, 1865,  1888, 
1890, 1924, 1979-1986, 1987 ;   Dec.  Dig.  «=3814.] 

2.  Cmmisal  L*«r  e=»814— Tbial— Ohaboe  ok 

ClECtJMSTANTIAl.  BVIDEKOB— NECESSrTT. 

In  a  prosecution  for  cattle  theft,  where  the 
taking  of  a  cow  by  defendant  was  shown  di- 
rectly, but  drcamstantial  evidence  was  intro- 
duced to  show  the  intent  with  which  the  tak- 
ing was  committed,  a  charge  on  circumstantial 
evidence  was  not  required,  since,  where  an  act 
has  been  proved  by  direct  evidencb.  such  a 
charge  is  not  requisite  becanse  the  intent  with 
which  the  act  was  committed  is  sought  to  be 
established  by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  M 1821,  1833.1839,1880.1866,  18S3, 
1890,  VaSi.  1979-i96S,  1967 ;  Dec.  Dig.  <Ss>814.] 

3.  CbiminalLaw  «=3829— Tbiait-Insthdo- 

TION — REPETITIOK  . 

In  a  prosecution  for  cattle  theft  where  the 
court  properly  submitted  the  defense  of  defend- 
ant's dalmed  purchase  of  the  cow  from  a  third 
party,  the  refusal  of  the  specific  charge  that  if 
defendant  bought  the  cow,  to  acquit  him  was 
proper. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Iaw,  Cent  Dig.  §  2011;  Dec.  Dig.  <3=>829.] 

4.  Laboknt   «=»43— Pboskcution— Eviuencb. 

In  a  prosecution  for  cattle  theft,  where  de- 
fendant claimed  that  he  bought  the  black  muley 
cow  charged  to  have  been  stolen,  testimony  as 
to  his  taking  and  possession  of  a  red  cow  was 
admissible. 

[Eld.    Note.— For   other    cases,    see    Larceny, 
Cent  Dig.  Si  130,  133;  Dec.  Dig.  «=»43.] 

6.  Anikals  ®=»10— Pbosbcutioh — Eviobkck 

—Statute. 

Under  Rev.  St  art  7160,  as  amended  by 
Acts  3Rd  Leg.  c.  69  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art.  7160),  providing  that  unrecorded 
brands  shall  not  be  recognized  as  evidence  of 
the  ownership  of  live  stock,  except  in  criminal 
cases,  in  a  prosecution  for  larceny  of  a  cow, 
testimony  as  to  the  brand  on  the  stolen  cow  in 
defendant's  possession   was   admissible. 

[Ed.    Note.— For    other    cases,    see    Animals, 
Cent  Dig.  g§  8-12;    Dec.  Dig.  ®=»10.] 

0.  JtiBY  ^s>4:i— Qualification— Kkowledob 
or  Lanouaqe. 
A  juror,  who  hnd  lived  in  America  only  five 
years,  could  read,  write,  and  understand  English 
only  a  little,  and  did  not  understand  all  that 
was  asked  him  touching  his  qualifications  as  a 
juror,  and  who  would  have  to  guess  at  what  was 
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■aid  on  trial,  was  not  qualified  to  dt  in  a  crim- 
inal case. 

[Kd.  Note.— For  other  caseg.  see  Juiy.  Cent 
Dig.  f  248;  Dec.  Dig.  «=»43.] 

On  Motion  for  Rehearing. 

7.  JCBY    ®=>85-^TJALiriCATIONS    OF    JUEOB— 
DlSCKETION    OF  COTJBT. 

A  large  discretion  is  vested  in  the  tnal 
iudge  in  passing  upon  the  qualifications  of  a 
]uror. 

[Ed.  Note.— For  other  cases,  see  Juryi  Cent. 
Dig.  I  405;  Dec.  Dig.  <8=!»85.] 

8.  Chiminal  Law  «=5>1152— Rkvibw— Qtjau- 
hcationb  of  jubob— discbetion  of  coubt. 

Where  a  biU  of  exceptions  clearly  shows 
that  a  juror  was  disqualified  and  that  defend- 
ant properly  objected  and  preserved  the  ques- 
tion bv  proper  bill,  the  Court  of  Criminal  Ap- 
peals cannot  hold  that  the  trial  judge  properly 
exercised  his  discretion  is  holding  the  Juror 
qualified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  305S-3057;  Dec  Dig.  «=» 
1162.] 

9.  CBniiNAi,  Law  «=>1092  — Tbial— Ambnd- 

MENT  OF  Bnj,  OF  EXCEPTIONB. 

During  the  term  in  which  conviction  is  had, 
upon  proper  motion  and  service  thereof,  the 
court,  having  the  proceedings  and  judgment 
still  in  his  control,  can,  if  through  mistake  or 
otherwise  a  biU  of  exceptions  is  untruthful,  or 
certifies  to  facts  and  matters  which  did  not 
occur,  upon  proper  notice  to  the  interested  par- 
ties, make  the  matter  appear  of  record  as  it  oc- 
ccrred  In  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
TiOW,  Cent  Dig.  M  2803,  282»,  2834-2861,  2919; 
Dec.  Dig.  «=>1092.] 

10.  Ceiminai,    Law     «=>1092  —  Appeal  — 
AvENDHEnr  OF  Bnx  of  Exceptions  Pbwd- 

iwo  Rkhkabiro — >Statdte. 

Under  Code  Cr.  Proc.  1911,  art  916,  pro- 
viding that  the  effect  of  an  appeal  is  to  suspend 
and  arrest  all  further  proceedings  in  the  trial 
conrt  until  the  judgment  of  the  appellate  court 
is  received  bf  the  court  from  which  the  appeal 
was  taken,  the  trial  court  could  not,  pending 
rehearing,  on  motion  of  the  state,  amend  de- 
fendant's bill  of  exceptions  to  orerruling  of  his 
objection  to  a  juror, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ti«w,  Cent  Dig.  M  2808,  2829,  2834-2861,  2919; 
Dec.  Dig.  «=1092.] 

11.  Cbihinal  Law  «=»1092— Tkiad— Amknd- 

MXNT  OF  BnXS  OF  EXCEFTIORS  AjTER  TKBIC 

■    —Fraud. 

Where  blUs  of  exceptions  and  statements 
of  facts  have  been  properly  agreed  to  and  ap- 
proved and  filed  In  the  lower  court,  after  term 
nas  expired  they  cannot  be  amended  or  attacked 
without  showing  fraud. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2808,  2820,  2834-2861,  2919; 
Dec.  Dig.  «=»1092.] 

Appeal  from  District  Court,  Randall  Coun- 
ty;   Ilngh  L.  Umphres,  Judge. 

Rnbe  Snllenger  was  convicted  of  cattle 
theft,  and  he  appeals.  Reversed  and  re- 
manded. 

R.  R.  Hazlewood,  of  Amarlllo,  Frank  Ford, 
of  Decatur,  and  Veale  &  Lumpkin,  of  Amaril- 
lo,  for  appellant  C.  C.  McDonald,  Asst  Atty. 
Oen.,  for  the  State. 

PRBNDEROAST,  P.  J.  mils  la  an  appeal 
from  a  conviction  for  cattle  theft,  with  the 
lowest  punishment  assessed. 


In  view  of  the  disposition  we  shall  make 
of  tills  case,  we  see  no  necessity  of  making 
any  statement  of  the  testimony.  We  have 
carefully  considered  all  of  the  special  charges 
requested  by  appellant.  Those  presenting 
any  proper  charge  were  covered  by  the  court's 
charge.  None  of  the  others  should  have  been 
given. 

[1,2]  Mr.  Branch,  in  his  Criminal  Law,  { 
203,  so  aptly  lays  down  the  rules  which  show 
when  B  charge  on  drctunstantial  evidence  Is 
unnecessary,  we  quote  them  with  approval: 

"If  defendant  admits  that  he  did  the  killing 
in  a  murder  case,  or  the  taldng  in  theft,  or  that 
ho  did  the  act  which  constitutes  the  factum 
probandum,  wiiatever  be  the  offense  charged,  it 
is  not  necessary  to  charge  on  circumstantial 
evidence." 

"Where  an  act  has  been  proved  by  direct  evi- 
dence, a  charge  on  circumstantial  evidence  is 
not  required  because  the  intent  with  which  the 
act  was  committed  is  sought  to  be  established  by 
circumstances." 

Mr.  Branch  cites  many  cases  of  tJiis  court, 
which  are  in  point  establishing  both  these 
rules.  We  deem  It  unnecessary  to  copy  them 
here,  but  cite  the  following,  some  of  which  he 
cites :  Usher  v.  State,  47  Tex.  Cr.  R  93,  81  S. 
W.  300 ;  Huffman  y.  State,  28  Tex.  App.  174, 12 
S.  W.  588 ;  Flagg  v.  State,  51  Tex.  Or.  R.  603, 
103  S.  W.  855 ;  Houston  v.  StatS;  47  S.  W. 
468 ;  Alexander  v.  State,  40  Tex.  Cr.  R.  407, 
49  S.  W.  229,  50  S.  W.  716;  Barnes  v.  State, 
53  Tex.  Cr.  R.  629,  111  S.  W.  943;  Baxter 
v.  State,  43  S.  W.  87.  A  large  number  of  ad- 
ditional cases  could  be  collated,  but  we  deem 
it  unnecessary. 

Several  witnesses  testified.  In  substance, 
that  appellant  admitted  the  taking  of  the 
cow  with  which  he  was  charged  by  the  in- 
dictment of  stealing  a  black  muley  cow,  the 
propetty  of  H.  M.  Jackson.  His  defense  was 
that  he  bought  the  cow,  and  that  his  taking 
of  her  was  under  a  dalm  of  right  by  reason 
of  his  purchasa  These  qnesdons  were  prop- 
erly submitted  in  his  favor  by  the  court's 
charge.  The  circumstantial  and  positive  evi- 
dence was  amply  sufficient  to  sustain  the  ver- 
dict that  appellant  stole  the  cow,  and  was 
also  amply  sufDclent  to  show  that  his  claimed 
purchase  was  false,  and  ^at  his  dalm  that 
he  took  the  cow  under  audi  claim  was  also 
false. 

[3]  Paragraphs  S  and  6  of  the  court's 
chargie  also  covered  appellant's  said  defenses 
suffldently,  so  that  it  was  unnecessary  to 
charge  spedflcally  that,  tf  appellant  bought 
the  cow  from  one  Smith,  to  acquit  him.  U^- 
der  the  testimony  his  defense  of  claimed  pur- 
chase from  Smith  necessarily  embraced  his 
claimed  possession  by  virtue  of  his  claimed 
purchase. 

[4, 5]  Appellant  baa  various  bills  to  the 
testimony  of  several  witnesses  about  his  tak- 
ing and  possession,  etc.,  of  a  red  cow.  This 
testimony  was  all  admissible,  because  of  his 
claimed  defenses.  And  the  court  correctly 
ruled  In  every  instance,  as  presented  by  his 
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bills  on  that  subject*  Neither  does  any  of 
bis  bills  about  Jackson's  brand  and  tbe  tes- 
timony of  tbe  several  witnesses  on  that  sub- 
ject sbow  any  error.  This  character  of  tes- 
timony is  admissible,  since  the  amendment 
of  article  7160  of  the  Kevised  Statutes  by  the 
act  of  March  31,  1913,  p.  129,  the  amendment 
to  that  article  providing  that  it  shall  not  ap- 
ply in  criminal  cases.  Neither  does  any  of 
appellant's  bills  to  testimony  that  was  offered 
present  any  error.  Theyare  numerous.  We 
have  considered  them  allj  but  think  It  unnec- 
essary to  discuss  any  of  them  in  detail. 

[6]  Appellant's  first  bill  of  exception  to  the 
court's  refusal  to  sustain  his  objection  to  the 
Juror  Herman  Meyers  shows  that  said  Juror 
was  a  German,  had  lived  In  America  only 
about  five  years,  that  be  could  read  and  write 
tbe  English  language  a  little  bit  only,  and 
that  he  could  only  understand  a  little  Eng- 
lish, Just  enough  to  tell  what  people  were 
talking  about,  and  did  not  understand  all  that 
was  asked  him  touching  his  qualifications 
as  a  Juror,  and  that,  if  he  was  taken  on  the 
Jury,  he  could  not  understand  all  that  was 
said,  and  would  have  to  guess  at  a  part  of 
it  from  what  he  heard.  The  bill  further 
shows  that  this  Juror  was  forced  upon  appel- 
lant, over  his  objections  after  he  had  ex- 
hausted all  of  bis  peremptory  challenges  on 
other  Jurors  more  objectionable  than  be  was. 
This  question  baa  been  so  thorougtUy  consid- 
ered and  discussed  by  the  opinions  of  this 
court  and  of  the  Supreme  Court  when  it  bad 
criminal  Jurisdiction  that  we  deem  it  unneces- 
sary to  discuss  it  here.  We  merely  dte  the 
cases  wbere  tbe  question  baa  been  discussed 
and  decided.  Lyles  v.  State,  41  Tex.  172,  19 
Am.  Bep.  38 ;  Etberidge  v.  State,  8  Tex.  App. 
133 ;  McCampbell  v.  State,  9  Tex.  App.  124,  35 
Am.  Bep.  726 ;  Nolen  v.  State,  9  Tex.  App.  419 ; 
Mltdiell  v.  State,  36  Tex.  Cr.  R.  278,  S3  S.  W. 
367,  36  S.  W.  456.  For  this  error  alone  it  will 
be  necessary  to  reverse  and  remand  this 
cause. 

Appellant's  bill  dtallenging  the  Juror  Cur- 
tle  presents  no  error. 

Berersed  and  remanded. 

On  Motion  for  Rehearing. 

The  state  urges  that  tbls  court  erred  in 
holding  that  tbe  Juror  Meyers  was  disquali- 
fied as  shown  by  am>ellant'8  bill  No.  1,  as 
held  In  tbe  original  opinion.  We  have  again  ex- 
amined this  question  and  the  authorities  appli- 
cable thereto,  and  are  confirmed  In  our  opin- 
ion that  the  holding  of  this  court  was  correct 

[7, 1}  Tbe  state  contends,  and  we  think 
properly,  that  a  large  discretion  is  vested  in 
the  trial  Judge  in  passing  upon  tbe  qualifica- 
tion of  a  Juror.  While  this  is  true,  when 
an  appellant's  bill,  properly  allowed  and  ap- 
proved by  tbe  trial  Judge,  clearly  shows  that 
a  Juror  is  disqualified,  and  the  appellant  made 
the  proper  objection  and  preserved  the  ques- 
tion by  proper  bill,  then  the  trial  Judge  could 
not  be  held  to  properly  exercise  bis  discre- 
tion in  holding  the  Juror  qualified.     If  tbe 


law  la  that  a  Juror  la  disqualified,  this  court 
could  not  sanction  the  holding  of  a  trial  court 
to  tbe  reverse,  or  In  the  very  face,  of  tbe 
law.    Counto  v.  State,  181  S.  W.  723. 

[1, 11]  Tbe  state  further  seeks  to  have 
this  court  postpone  action  on  Its  motion  for 
a  rehearing  in  order  to  enable  it  to  make 
a  motion  in  the  trial  court  to,  in  effect, 
amend  said  bill  of  exceptions  by  now  adding 
tbereto  all  of  the  testimony  of  said  Juror  on 
bis  voir  dire  examination,  claiming  that  if 
now  permitted  to  so  add  to  and  amend  said 
bill,  the  whole  examination  of  said  Juror  will 
show  that  the  action  of  tbe  court  in  holding 
him  qualified  was  correct  and  thereby  pre- 
vent a  reversal.  The  state  does  not  contend 
that  any  fraud  or  bad  faith  on  tbe  part  of 
the  appellant  or  bis  attorney  was  practiced 
In  procuring  and  the  Judge  allowing  and 
approving  said  bill.  In  fact,  as  we  under- 
stand, the  reverse  of  this  is  ccnceded.  At 
least  since  tbe  adoption  of  our  Code  of  Crim- 
inal Procedure  In  1856  our  statute  has  been 
(article  916): 

"The  effect  of  an  appeal  is  to  suspend  and 
arrest  aU  further  proceedings  in  the  case  in  the 
court  in  which  the  conviction  was  had  until  the 
judgment  of  the  appellate  court  is  received  by 
the  court  from  whicn  the  appeal  was  taken" 
— with  certain  provisos  and  exceptions  since 
added,  not  applicable  to  this  question.  It 
has  always  been  held  by  this  court  that  tbls 
statute  means  what  It  says  and  says  what 
It  means.  It  la  true  that,  during  the  term 
of  court  at  which  a  conviction  is  liad,  upon 
the  proper  motion  and  service  thereof,  the 
court  having  the  proceedings  and  the  judg- 
ment still  in  his  control,  can  make  the  record 
and  every  part  thereof — 
"speak  tbe  truth:  and  if,  through  mistake  or 
otherwlRe,  a  bill  of  exceptions  is  shown  not  to  be 
truthful,  or  to  certify  facts  and  matters  whidi 
did  not  occur,  the  coart  upon  proper  notice  to 
the  interested  parties,  has  authority  to  make 
the  matter  appear  of  record  as  it  actually  oc- 
curred." Cain  V.  State,  42  Tex.  Or.  R.  211.  58 
S.  W.  275. 

But  tbls  must  be  while  tbe  trial  court  has 
Jurisdiction  and  control  over  its  orders  and 
the  papers  in  the  cause.  It  may  be  that 
even  after  the  adjournment  of  court  upon 
proper  motion  and  notice,  where  a  fraud  has 
been  perpetrated  on  tbe  court,  It  would  have 
power  and  authority  to  correct  It  and  thL*! 
court  might  recognize  such  power  and  author- 
ity under  such  circumstances,  but  we  are  not 
called  upon  in  this  case  to  make  any  such 
holding,  because  no  such  question  arises  here. 

[11]  The  state,  in  its  motion,  attaches  the 
affidavit  of  tbe  trial  Judge,  in  which  he 
swears  the  Juror  Meyers  did  answer  as  shown 
in  bill  of  exceptions  No.  1,  but  he  says  all  of 
bis  answers  and  the  questions  to  him  are 
not  Included  in  the  bill.  If  that  be  true  (and 
we  have  no  question  as  to  the  truthfulness  of 
the  Judge's  statement),  it  was  bis  duty,  be- 
fore approving  that  bill,  to  Include  all  tne 
Questiops  and  answers,  and  to  so  modify 
nud  qualify  the  lUl  as  to  make  it  give  all  of 
tbe  facts;   and,  if  be  did  not  do  so  at  the 
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proper  time,  this  court  cannot  sauctiun  such 
a  practice  as  la  asked  by  the  state  In  this 
case  of  delaying  a  decision  here  to  await  the 
action  of  the  lower  court  at  another  term  to 
so  amend  the  bill  of  exceptions,  which  was 
allowed  and  filed  In  time  as  authorized  and 
required  by  law.  We  again  will  state  we  are 
not  discussing  a  question  where  fraud  and 
imposition  is  charged  in  procuring  a  bill. 
This  court  has  always  held  that,  after  bills 
of  exceptions  and  statements  of  facts  have 
been  properly  agreed  to  and  ai^roved  and 
filed  in  the  lower  court  and  the  term  has  ex- 
pired, they  cannot  be  amended  nor  attacked 
without  showing  fraud.  It  is  unnecessary  tq 
collate  the  cases,  but  as  to  statement  of  facts, 
see  some  of  the  cases  collated  in  Vernon's 
C.  C.  P.,  in  his  notes  on  pages  811,  812.  The 
same  principle  applies  to  bills  of  exceptions. 
See,  also,  Howard  v.  State,  178  S.  W.  506; 
BlzzeU  V.  State,  72  Tex.  Or.  R.  442,  162  S. 
W.  865;  Pye  v.  State,  164  S.  W.  226;  Mer- 
rell  T.  State,  70  S.  W.  982;  Lara  v.  State, 
50  Tex.  Or.  R.  163,  05  S.  W.  1088 ;  Ralney 
T.  State,  20  Tex.  App.  473 ;  Undley  v.  State, 
11  Tex.  App.  284. 
The  motion  Is  overruled. 


HERRERA  et  al.  v.  MARQUB3Z.     (No.  521.) 

(Court  of  CStQ  Appeals  of  Texas.     Bl  Paao. 

Jan.  27,  1916.) 

1.  Sequestration  ^=>16— Verdict— Title. 

In  a  suit  to  recover  127  hides  alleged  to 
be  of  the  value  of  ^.50  each  or  a  total  value  of 
$571.50,  in  which  plaintiff  issued  a  writ  of  se- 
questration under  which  they  were  seized,  and 
where  they  were  replevied  by  defendant,  a  ver- 
dict for  plaintiff  should  have  disposed  of  the  is- 
sue of  title,  rather  than  finding  for  him  In  a 
sum  certain. 

[Ed.  Note. — For  other  cases,  see  Sennestration, 
Cent.  Dig.  H  33,  34 ;   Dec.  Dig.  <g=>18.) 

2.  SEquESTBATioN  €=9l6  —  Verdict  —  Value 
OF  Pbopertt. 

lu  such  suit,  and  in  view  of  Rev.  St.  1911, 
art  7107,  giving  the  defendants  the  right  to 
return  all  of  the  hides  in  satisfaction  of  the 
Judgment  or  part  of  them  in  satisfaction  pro 
tanto,  the  verdict;  if  resolving  the  issue  of  title 
in  favor  of  the  plaintiff,  should  have  found  the 
value  of  each  of  the  replevied  hides. 

[Ed.  Note. — For  other  cases,  see  Sequestration, 
Cent.  Dig.  ft  33,  84;   Dec.  Dig.  <8=al6.] 

3.  Sequestration  «=>16— Measure  or  Dav- 
AGES— Market  Value. 

In  a  suit  to  recover  hides,  where  plaintiff 
issued  a  writ  of  sequestration,  and  defendants 
replevied,  the  damages  were  to  be  determinrd  by 
their  market  value  at  the  time  of  trial,  when 
the  question  arises  in  the  original  suit  and  un- 
der Rev.  St  1911,  art.  7106,  relating  to  the  re- 
turn of  the  bond  and  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Sequestration. 
Cent  Dig.  (I  33,  34;   Dec.  Dig.  «=>ie.] 

4.  Sequkstsatioit  «=3l6  —  Dahaobs  —  Bin- 

DENCB. 

In  such  suit,  where  the  only  evidence  of 
value  was  that  of  a  deponent  that  the  hides  were 
of  the  market  value  of  $5  each,  but  whose  tes- 
timony did  not  show  when  they  were  of  sudi 
value,  there  was  no  evidence  before  the  jnry  by 
which  they  could  correctly  measure  plaintiff^ 


damages,  and  a  peremptory  charge  that  the  un- 
disputed evidence  showed  the  hides  to  be  of  a 
certain  value  was  error. 

[Bd.  Note. — For  other  cases,  see  Sequestration, 
Gent  Dig.  H  33,  34 ;    Dec  Dig.  e=>16.} 

6.  Aniuals  «=3lO— Bband&— Bvidence. 

In  such  suit  plaintiS'a  brand,  even  if  not 
properly  recorded  m  the  county,  was  admissible 
to  prove  the  identity  of  the  animals  from  which 
the  hides  were  taken  If  the  ownership  of  the 
animals  with  that  brand  was  otherwise  proven, 
and,  if  the  brand  was  not  recorded  at  all,  it 
would  be  admissible  as  a  fact  tending  to  estab- 
lish the  identity  of  the  animals  from  which  the 
hides  came. 

[Ed.  Note. — ^For  other  casee,  see  Animals, 
Cent  Dig.  H  8-12;   Dec.  Dig.  «=s)10.] 

Appeal  from  Presidio  County  Court;  B. 
H.  Kilpatrick,  Judge. 

Action  by  Rafael  Marquez  against  D.  Her- 
rera  and  others,  with  writ  of  sequestration 
by  plaintiff  and  replevy  by  defendants.  Judg- 
ment for  plaintiff  against  defendants,  and  the 
surety  on  their  replevy  bond,  and  they  appeal. 
Reversed  and  remanded. 

C.  E.  Mead  and  K.  C.  Miller,  both  of  Marfa, 
for  appellants.  Belcher  &  Sutton,  of  Marfa, 
for  appellee. 

HIGGINS,  J.  Marquez  brought  this  suit 
against  D.  Herrera  and  Theo.  Ehrenberger  to 
recover  127  hides,  alleged  to  be  of  the  value 
of  $4.50  each,  or  a  total  value  of  $571.50. 
Judgment  was  prayed  for  the  title  and  pos- 
session of  said  hides  or  the  value  thereof 
aforesaid.  A  writ  of  sequestration  was  is- 
sued under  which  the  hides  were  seized. 
Thereafter  same  were  replevied  by  defend- 
ants. 

Upon  trial,  a  verdict  was  returned  as  fol- 
lows: "We,  the  Jury,  find  for  the  plalntltt 
for  the  amount  prayed  for,  $571.50."  Judg- 
ment was  thereon  rendered  In  plaintiCTs  fa- 
vor against  defendants  and  the  surety  upon 
their  replevy  bond  in  the  sum  of  $571.50. 

[1]  By  proper  assignments,  appellants  ques- 
tion the  sufficiency  and  correctness  of  the  ver- 
dict and  Judgment  herein.  The  verdict 
should  have  disposed  of  the  Issue  of  title, 
rather  than  finding  in  plaintiffs  favor  for  a 
sum  certain. 

[2]  If  the  issue  of  title  was  resolved  in  fa- 
vor of  plaintiff,  the  verdict  In  addition  should 
have  found  the  value  of  each  of  the  replevied 
hides.  The  Judgment  should  have  shown 
such  value  as  the  defendants  had  the  right 
to  return  all  of  the  hides  in  satisfaction  of 
the  Judgment  or  part  of  them  in  satisfaction 
thereof,  pro  tanto.  R.  S.  art  7107 ;  Blakely 
V.  Duncan,  4  Tex.  184;  Cook  v.  Halsell,  65 
Tex.  1;  Avery  &  Sons  v.  Dickson,  49  S.  W. 
662 ;  Ratliff  v.  Gordon,  149  S.  W.  196 ;  Bate- 
man  V.  Hipp,  111  8.  W.  973. 

This  is  always  the  case,  unless  It  is  shown 
the  property  has  been  disposed  of  by  the  par- 
ties who  replevied  it,  or  that  for  some  other 
reason  It  cannot  be  produced.  Herder  v. 
Clothing  Co.,  37  S.  W.  784;  Pipkin  v.  Tlnch, 
97  S.  W.  1077. 


«=9ror  othnr  cmm  u«  tain*  topic  and  KBY-NUMBBR  in  sU  Kajr-Numbered  Diieits  and  InduM 


1144 


182  SOUTHWESTERN  REPORTER 


(Tex. 


[3]  Error  Is  assigned  to  that  portion  of 
the  court's  charge  upon  the  measure  of  dam- 
age. The  measure  of  damage  announced  was 
the  reasonable  market  value  of  the  hides  at 
the  time  they  were  taken.  This  was  error. 
The  value  of  property  sequestered  and  retain- 
ed by  defendants  under  replevy  bond  should 
be  determined  by  Its  market  value  at  the  time 
of  trial  when  the  question  arises  in  the  orig- 
inal suit  and  under  the  statute.  R.  S.  art 
7106 ;  Lnedde  v.  Hooper,  05  Tex.  172,  66  S.  W. 
65 ;  Talcott  v.  Rose,  64  S.  W.  1000. 

[4]  This  portion  of  the  charge  also  peremp- 
torily Instructed  the  Jury  that  the  undisput- 
ed evidence  showed  the  hides  to  be  of  the 
valne  of  $571.50.  The  only  evidence  of  value 
called  to  our  attention  Is  that  of  G.  A.  Har- 
vard who,  by  deposltl(Hi,  testified  the  bides 
were  of  the  market  value  of  $5  each.  His 
testimony  does  not  show  at  what  date  they 
were  of  this  value,  and  hence  there  was  no 
evidence  before  the  Jury  by  which,  under  the 
authorities  above  noted,  they  could  correctly 
measure  plaintiffs  damage,  if  he  were  other- 
wise entitled  to  recover. 

[5]  In  view  of  a  retrial,  we  deem  it  proper 
to  say — with  reference  to  the  assignment  com- 
plaining of  the  evidence  offered  of  plaintiff's 
brand — that  such  brand,  even  if  not  pr<^)erly 
recorded  in  El  Paso  county,  Is  admissible  for 
the  purpose  of  proving  the  Identity  of  the 
animals  from  which  the  hides  were  taken,  if 
the  ownership  of  the  animals  with  that  brand 
b(f  otherwise  proven  by  the  testimony  of  plain- 
tiff or  in  any  other  proper  way.  If  not  re- 
corded at  all,  it  would  be  admissible  as  a 
'fact  tending  to  establish  the  identity  of  the 
animals  from  which  the  hides  came.  Poage 
V.  State,  43  Tex.  464;  Gregory  v.  Nunn,  25 
S.  W.  1083 ;  Lockwood  v.  State,  82  Tex.  Or. 
R.  187,  22  S.  W.  413. 

The  fifth  assignment  questions  the  snfil- 
dency  of  the  evidence.  In  view  of  a  retrial, 
we  refrain  from  commenting  upon  the  proba- 
tive force  of  the  evidence,  and  therefore  do 
not  pass  upon  this  assignment. 

Reversed  and  remanded. 


HABIDBTT  v.  COATBS.     (No.  7426.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Dec.  18,  1916.    Rehearing  Denied 

Feb.  12,  1916.) 

1.  Trespass  to  Tbt  Title  ®s335— Fleaoino 
Title. 

If  either  party  in  trespass  to  try  title  pleads 
specially  bis  title,  he  must  recover,  if  at  all, 
on  the  title  pleaded. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  i§  50-62;    Dec.  <S=>35.] 

2.  Trespass  to  Try  Title  «=;>44 — Pleaoino 
Title — Direction  of  Verdict. 

In  trespass  to  try  title,  where  there  was 
evidence  supporting  plaintiiTs  claim  that  the 
renting  to  defendant  was  by  the  month,  and 
defendant's  that  it  was  by  the  year,  and  that 
she  paid  rent  after  the  year's  expiration,  the 
court  properly  declined  to  direct  verdict  for 
plaintiff,  though  a  party  in  trespass  to  try  titi< 


pleading  his  own  specially  must  recover  on  it 
while  defendant's  plea  in  reconvention  relied 
on  a  rental  contract  for  a  year  which  had  expir- 
ed before  suit 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Tide,  C!ent  Dig.  g  66;   Dec.  Dig.  <8=>44.] 

8.    liiANDLOBD    AKD     TENANT    «=322  —  VERBAI. 

Contbact  to  Extend  Lkasb— Unxlatebai; 

Character. 

Where  land  was  rented  verbally,  and,  after 
entry  upon  the  premises  by  the  tenant  the  land- 
lord stated  that  as  long  as  the  tenant  paid  her 
rent  she  could  have  the  place,  the  contract  was 
not  unilateral. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  Si  56-60;  Dec.  Dig. 
«=>22.] 

4.  Frauds,  Statute  of  ^=358— Vbbbal  Ex- 
tension OF  Executed  Lease. 

Such  contract  was  not  obnoxious  to  the 
statute  of  fraads. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of.  Cent  Dig.  U  90,  01;  Dec.  Dig.  ®=»5a] 

6.  Sequestration  «s>21— WBONorui.  Seques- 
tration—Damages. 

Where  the  business  of  a  boarding  house 
keeper  was  destroyed  by  a  wrongful  seqnestra- 
tion,  she  could  recover  for  loss  of  profits,  since 
the  same  damages  are  recoverable  for  the  wrong- 
ful suing  out  of  writs  of  sequestration  and  of 
attachment 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  {§  60-54 ;   Dec  Dig.  «=»21.] 

6.  Attachhent  ®=>376— Wbonqfui,  Attach- 
xent— Damages. 

The  general  rule  that  one  injured  by  a 
wrongful  attachment  cannot  recover  for  loss 
of  business  or  future  profits  appliea  only  where 
the  measure  of  damages  is  the  value  of  property 
taken,  and  not  where  the  recoverjr  is  for  deten- 
tion of  the  property  or  interruption  of  its  use. 
[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  S§  1378-1386, 1387, 1303, 1394, 1898, 
1300;    Dec.  Dig.  ®=»376.] 

7.  Damages  «=»G2— Duty  to  Reduce. 

A  boarding  house  keeper,  against  whom  a 
writ  of  sequestration  was  wrongfully  sued  out, 
destroying  ner  business,  was  under  duty  to  use 
all  reasonable  means  at  her  command  to  secure 
another  place  in  which  to  conduct  a  boarding 
house  and  thereby  mitigate  her  loss. 

[Ed.  Note. — £\>r  other  cases,  see  Damages, 
Cent  Dig.  g§  110-131 ;   Dec.  Dig.  «=>62.] 

8.  Husband  and  Wura  «S9270— Community 
Pbopebty— Burr  by  Wife. 

A  married  woman  cannot  sne  in  her  own 
name  without  joining  her  husband  .to  recover 
community  property,  excepting  where  she  has 
been  abandoned  by  the  husband. 

[ICd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ig  068-971, .  973-884,  988; 
Dec.  Dig.  <8=>270.] 

0.  Husband  and  Wife  ®=>230  —  Action 
Against  Wn»— Judgment— Effect. 

Judgment  in  trespass   to  try  title,   taken 

against  a  wife,  sued  as  a  feme  sole,  who  did 

not  plead  her  coverture,  in  its  operation  and 

effect  was  the  same  as  if  rendered  against  a 

feme  sole. 
[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent  Die.  Si  866,  856,  860,  862,  983; 

Dec.  Dig.  «=>23e.] 

10.  Husband  and  Wm  ®=»230— Action  bt 
Wife — Pleading  Coverture  in  Defense — 
NBOBBarrr. 

In  trespass  to  try  title  against  a  married 
woman  sued  as  a  feme  sole,  where  her  plea  in 
reconvention  did  not  disclose  her  coverture, 
plaintiffs  objection,  that  defendant  on  acrouut 
of  coverture,  could  not  sue  for  and  recover  the 
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damages  set  ap  in  the  plea  of  reconventiooj^  came 
too  late,  when  first  made  in  the  motion  for  new 
trial,  as  it  was  plaintiffB  duty,  if  facts  existed 
defeating  defendant's  right  to  maintain  her 
cross-action,   to   allege   and    prove   them. 

a  Ed.  Note.— For  other  cases,  see  Husband  and 
fe,  Cent  Dig.  {$  804,  835,  840,  842;    Dec. 
Dig.  <S=32300 

11.  Pbincipai.  and  Agent  «=»168— Tobt  or 

AOKNT— MAUCE. 

The  owner  of  premises  was  not  liable  for 
exemplary  damages  on  account  of  the  malice 
of  her  agent  in  wrongfully  suing  out  a  writ  of 
sequestration  against  her  tenant,  unless  the  evi- 
dence showed  that  she  participated  in  the  mal- 
ice, or  afterwards  with  knowledge  of  the  facts 
ratified  the  act,  since  in  such  cases  malice  on 
the  i>art  of  an  agent  is  not  imputable  to  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §{  609-612;  Dec.  Dig.  <3=> 
159.1 

12.  Seqtibstbation  ®=21  —  Wbonoful  Sb- 

QUESTRATION- INFERBINO  MaLICE. 

When  a  want  of  probable  cause  for  the 
suing  out  of  a  writ  of  sequestration  is  shown, 
malice  may  be  inferred  therefrom. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  §§  50-54;    Dec.  Dig.  «=5>21.] 

13.  Seqdestbation  «=21  —  WBONorDL  Se- 
QTJESTBATioN— "Malice.  " 

In  suit  for  a  wrongful  sequestration, 
where  the  evidence  shows  want  of  probable 
cause  for  suing  out  the  writ,  yet  shows  honesty 
of  purpose  and  no  intention  on  the  part  of  the 
suitor  to  injure  or  recklessly  disregard  the 
rights  of  the  party  against  whom  the  writ  is 
issued,  the  conclusion  that  the  writ  was  sued 
out  maliciously  is  unwarranted,  since  "malice" 
is  where  the  tacts  and  circumstances  show  not 
only  that  the  grounds  upon  which  the  writ  is- 
sued were  untrue  and  that  there  was  no  probable 
cause  for  believing  them  to  be  true,  but  evidence 
bad  motives  and  such  reckless  disregard  of  the 
rights  of  the  part^  against  whom  it  is  sued  out 
as  satisfies  the  mmd  that  the  unlawful  act  was 
willfully  and  purposely  done  to  injure  such 
party. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  §|  50-54 ;   Dec.  Dig.  <S=>21. 

For  other  definitions,  see  Words  and  Phrases, 
I^rst  and  Second  Series,  Malice.] 

14.  Sequestration  iS='21  —  Wbonoful  Se- 
quESTKATioN-DAHAOEB— Humiliation  . 

In  suit  for  a  wrongful  sequestration,  the 
award,  as  actual  damages,  of  $500  for  humilia- 
tion and  grief,  could  not  stand,  since  the  rule 
that  physical  and  mental  suffering  may  be  pre- 
sumed to  follow  as  a  material  and  necessary  con- 
sequence upon  a  serious  bodily  injury,  and  dam- 
ages therefor  be  recovered  as  actual  damages, 
has  never  been  extended  to  justify  the  recovery 
of  actual  damages  for  distress  of  mind,  humilia- 
tion, or  mortification  of  feelings,  for  a  seizure 
of  property  under  legal  process,  though  injury 
to  feelings  caused  by  such  a  seizure,  under  some 
circumstances,  may  be  taken  into  consideration 
in  estimating  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  {$  60-54 ;   Dec.  Dig.  «S=>21.] 

Appeal  from  District  Court,  Saiis  County; 
F.  Ia  Hawkins,  Judge. 

Trespass  to  try  title  by  Mrs.  M.  E.  Ham- 
lett  against  Mrs.  M.  B.  Coates.  From  a  Judg- 
ment for  plaintiff  to  recover  possession  of 
the  property  sued  for,  and,  in  accordance 
with  the  Jury's  verdict  against  her,  for  dam- 
ages awarded  defendant  on  her  plea  in  re- 


convention,   plalntlir   appeals.    Affirmed   In 
part,  and  reversed  and  rendered  in  part. 

O.  C.  Groce,  of  Wazahachle,  for  appellant 
J.  T.  Spencer,  of  Waxahachle,  for  appellee. 

TALBOT,  X  The  appellant,  Mrs.  H.  B. 
Hamlett,  brought  this  suit  against  the  appel- 
lee, Mrs.  M.  B.  Coates,  In  the  form  of  tres- 
pass to  try  title  to  recover  possession  of  a  - 
house  and  lot  in  the  town  of  Italy,  Tex.,  and 
sued  out  a  writ  of  sequestration.  The  affida- 
vit for  the  issuance  of  the  writ  of  sequestra- 
tion was  made  by  T.  B.  Hamlett,  agent  of 
the  plaintiff,  Mrs.  Hamlett,  and  the  ground 
alleged  therefor  is  that  the  affiant  fears  the 
defendant,  Mrs.  Coates,  will  use  her  posses- 
sion of  the  property  in  controversy  to  injure 
the  same,  or  to  convert  to  her  own  use  the 
fruits  or  revenues  produced  by  the  same. 
The  defendant  answered  by  a  general  demur- 
rer, and  pleas  of  denial  and  not  guilty.  She 
also  filed  a  plea  in  reconvention  for  dam- 
ages, alleging,  in  substance,  that  she  rented 
the  property  In  controversy  from  plaintiff, 
through  her  agent,  T.  B.  Hamlett,  about 
April  30,  1912,  for  a  term  of  one  year,  at 
$15  per  month,  and  with  the  understanding 
and  agreement  at  the  lime  of  entering  into 
such  contract  that  if  she  paid  her  rent  dar- 
ing such  term,  she  might  have  the  premises 
as  long  as  she  desired ;  that  in  pursuance  of 
said  agreement  and  understanding  and  with 
the  consent  of  the  plaintiff  she  held  over  the 
premises  upon  the  terms  of  the  prior  rental 
contract  and  paid  the  rent  up  to  the  time  she 
was  dispossessed  of  the  rented  premises  by 
the  execution  of  the  writ  of  sequestration 
herein;  that  said  renewal  contract  began 
May  1,  1913,  and  would  expire  May  1,  1914, 
and  that  by  the  terms  of  said  contract  de- 
fendant was  entitled  to  the  possession  of 
said  premises  during  the  whole  of  said  time^ 
but  that  plaintiff  in  violation  of  saidi  con- 
tract, knowingly,  willfully,  and  maliciously 
and  without  probable  cause  procured  and 
caused  the  writ  of  sequestration  herein  sued 
out  to  be  executed,  and  defendant  and  her 
family  ejected  from  said  premises,  and  her 
furniture,  household  goods,  and  wearing  ap- 
parel piled  in  the  street,  whereby  said  prop- 
erty was  damaged  in  the  sum  of  $100:  De- 
fendant further  alleged  that  at  the  time  of 
the  execution  of  said  writ  of  sequestration 
she  was  engaged  in  the  boarding  bouse  busi- 
ness and  had  a  large  number  of  boarders, 
who  were  paying  bar  a  total  of  $88  a  week; 
that  by  reason  of  being  dispossessed  of  the 
premises  in  question  she  was  forced  to  dis- 
continue her  said  business,  whereby  she  was 
damaged  in  the  sum  of  $1,000.  Defendant 
further  avers  that  by  reason  of  the  execu- 
tion of  the  writ  of  sequestration  "she  waa 
humiliated,  aggrieved,  distressed,  and  made 
to  suffer  in  mind  and  body,  which  injured 
and  impaired  her  health,"  for  which  she  had 
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snstalned  the  further  damage  In  the  sum  of 
$2,500;  that  by  reason  of  said  writ  of  se- 
questration having  been  sued  out,  willfully, 
maliciously,  and  without  probable  cause  she 
has  been  damaged  In  the  further  sum  of  $2,- 
500.  Defendant  prays  that  she  recover  of 
plaintiff  as  actual  damages  the  sum  of  $3,- 
600,  and  as  exemplary  damages  the  sum  of 
12,500.  A  jury  trial  resulted  in  a  verdict  In 
faror  of  the  defendant  on  her  plea  In  re- 
convention for  the  sum  of  $1,940  apportioned 
as  follows:  Damages  to  furniture  $20;  dam- 
ages for  loss  of  business  $420;  humiliation 
and  grief  $500;  exemplary  damages  $1,000. 
Judgment  was  entered  that  plaintifl  recover 
possession  of  the  property  sued  for  and  in 
accordance  with  the  Jury's  verdict  against  the 
plaintiff  for  the  damages  awarded,  and  she 
appealed. 

The  flrst  assignment  of  error  complains  of 
the  court's  refusal  to  give  appellant's  spe- 
cial charge  instructing  the  Jury  to  return  a 
verdict  in  her  favor.  The  propositions  ad- 
vanced under  this  assignment  are,  in  sub- 
stance: (1)  That  while  neither  party  In  tres- 
pass to  try  title  is  required  to  plead  his  title 
specially,  yet,  if  he  does,  he  must  recover,  if 
at  all,  on  the  title  pleaded,  and  that  defend- 
ant having  by  her  plea  in  reconvention  spe- 
dflcally  relied  on  an  allied  rental  contract 
for  a  year  "with  the  further  understanding 
and  agreement  at  the  time  of  entering  into 
said  contract  that  if  defendant  should  pay 
her  rent  during  said  term,  she  might  have 
the  premises  as  long  as  she  desired,"  and 
the  evidence  failing  to  show  any  such  agree- 
ment, but  showing  that  the  year  for  which 
the  defendant  had  rented  had  expired  before 
suit,  and  plaintiff's  ownership  of  the  proj)- 
erty  being  admitted,  the  Jury  should  have 
been  instructed  to  find  for  plaintiff;  (2)  that 
the  proof  falling  to  show  any  agreement  ex- 
tending beyond  the  year,  but  showing  at  most 
only  a  unilateral  promise  without  considera- 
tion appellee  did  not  sustain  the  issue  tender- 
ed by  her,  and  the  jury  should  have  been  in- 
structed to  find  for  appellant ;  (3)  that  when 
there  is  a  lease  of  lands  for  a  yearly  term 
at  a  fixed  monthly  rental,  and  the  tenant 
holds  over  after  ttie  end  of  the  term,  the 
landlord  has  an  election  to  dispossess  him,  or 
treat  him  as  a  tenant  for  a  new  term ;  that 
the  election  is  with  the  landlord,  and  not 
with  the  tenant;  and,  rent  being  paid  and 
received  according  to  the  terms  of  the  ex- 
pired lease,  there  is  a  presumption  that  the 
new  holding  is  upon  the  terms  of  the  expired 
contract;  but  this  is  only  a  presumption  of 
fact,  and  may  be  rebutted  by  proof  of  a  dif- 
ferent state  of  facts,  and  In  every  case  of 
holding  over  the  nature  of  such  holding,  and 
the  relations  created  thereby,  are  questions 
of  fact,  to  be  determined  from  all  the  dr- 
cnmstanoes. 

[1-4]  It  is  unquestionably  true  in  our  prac- 
tlon  that  if  either  party  in  an  action  of  tre»- 
pajss  to  try  title  pleads  specially  his  title  he 


must  recover,  if  at  all,  on  the  title  pleaded, 
but  we  do  not  believe  the  rule  under  the  ap- 
pellee's pleadings  should  be  applied  in  this 
case.  That  there  was  a  rental  contract  be- 
tween the  appellant  and  appellee  for  the 
renting  of  the  premises  in  controversy  to  be- 
gin April  30,  1912,  is  undisputed.  The  real 
questions  at  issue  were  whether  the  renting, 
under  the  terms  of  the  contract,  was  by  the 
month  or  by  the  year,  and  whether.  If  by  the 
year,  tiie  appellant,  without  objection,  per- 
mitted aroellee  to  hold  over  after  the  expira- 
tion of  the  rental  term  and  continued  to  re- 
ceive the  same  rent  for  the  use  and  occu- 
pancy of  the  premises.  The  question  of  title, 
within  the  meaning  of  the  rule  of  practice  re- 
ferred to,  was  not  involved.  The  appellee  set 
up  no  such  title,  and  In  the  trial  appellant's 
title  was  practically  admitted,  but  appellee 
asserted  an  extension  of  the  rental  period 
beyond  the  year,  and  her  right  to  possession 
of  the  premises  on  the  terms  of  the  rental 
contract  by  a  holding  over  without  objection 
on  the  part  of  appellant,  and  acceptance  by 
her  of  the  same  monthly  rent  provided  for  In 
said  contract.  In  City  of  San  Antonio  t. 
French,  80  Tex.  575.  16  S.  W,  440,  26  Am. 
St  Rep.  763,  it  is  held  that: 

"The  tenant  who  holds  over  after  the  end  of 
the  term  under  which  he  entered  with  conaent 
of  his  landlord  is  deemed  to  be  in  possession 
upon  the  terms  of  his  prior  lease,  upon  the 
ground  that  the  parties  are  presumed  to  have 
tacitly  renewed  the  former  agreement." 

The  English  doctrine,  as  stated  by  Mr. 
Smith  on  Landlord  and  Tenant,  and  quoted 
in  the  case  of  San  Antonio  v.  French,  supra, 
is  as  follows: 

"But  though  at  the  end  of  the  lease  if  the 
tenant  holds  over  he  holds  as  a  tenant  at  suffer- 
ance, still  if,  when  the  period  for  the  payment 
of  the  rent  becomes  due,  he  pay  the  landlord  the 
rent  reserved  by  the  expired  lease  he  becomes 
a  tenant  from  year  to  year,  the  payment  of 
such  rent  by  him  and  the  receipt  of  it  by  his 
landlord  being  considered  indicative  of  their 
mutual  intention  to  create  a  yearly  tenancy." 

The  parties  in  the  case  before  us  entered 
Into  a  verbal  contract  for  the  renting  of  the 
property  in  controversy,  and,  while  the  evi- 
dence was  sharply  conflicting  as  to  whether 
the  renting  was  for  a  year  or  by  the  month, 
it  was  sufficient  to  warrant  the  conclusion 
that  it  was  for  a  year,  and  that  appellee  con- 
tinued in  possession  of  the  rented  premises 
tifter  the  expiration  of  her  time  with  the 
tacit  or  Implied  consent  of  the  appellant 
And  the  testimony  Is  undisputed  that  ai^>el- 
lant  accepted  from  appellee,  for  several 
montlis  after  the  expiration  of  one  year  from 
the  date  of  the  rental  contract,  the  same  rent 
paid  prior  thereto,  and  made  no  demand, 
according  to  appellee's  testimony,  for  posses- 
sion of  the  rented  premises  until  about  the 
time  this  suit  was  instituted.  Appellant's 
contention  Is  that  the  renting  was  by  the 
month,  and  that  upon  that  theory  alone  the 
rent  paid  by  appellee  after  the  expiration  of 
the  year  was  accepted.  On  the  other  hand, 
the  appellee  contends  that  she  had  rented  the 
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premises  for  a  year,  and  that  without  objec- 
tion on  the  part  of  the  appellant  she  paid  the 
rent  as  she  had  formerly  done.  These  re- 
spective contentions  Inyolred,  nnder  the  evi- 
dence adduced.  Issues  of  fact  for  the  deter- 
mination of  the  Jury,  and  the  court  proper- 
ly declined  to  Instruct  the  Jury  to  return  a 
verdict  for  the  appellant.  There  was  some 
testimony  to  the  effect  that  subsequent  to 
the  making  of  the  rental  contract  and  the 
entry  upon  the  rented  premises  by  appellee, 
appellant  said  to  appellee  that  as  long  as  she 
paid  her  rent  she  could  have  the  place,  but 
there  is  no  testimony  that  at  the  time  said 
contract  was  entered  into  It  was  agreed  and 
understood  between  appellant  and  appellee 
that  if  appellee  paid  her  rent  during  the  term 
beginning  April  30,  1912,  and  ending  April 
30,  1913,  she  might  have  the  premises  as 
long  as  she  desired.  The  issues  were  sub- 
stantially as  we  Iiave  stated,  and  no  ques- 
tion as  to  the  contract  being  unilaterat  or 
obnoxious  to  the  statute  of  frauds  arises. 

It  is  next  urged  by  appellant  that  the  trial 
court  erred  In  admitting  evidence  tending  to 
show  damage  from  loss  of  business  by  ap- 
pellee as  a  boarding  house  keeper,  and  in 
submitting  as  an  element  of  damage,  which 
might  be  recovered,  loss  of  profits  to  her 
as  a  boarding  house  keeper,  because  such  loss 
of  profits  were  not  the  measure  of  her  dam- 
ages, in  that  it  was  not  alleged  that  appellant 
Imew  or  had  reason  to  expect  that  such  dam- 
ages would  accrue  to  appellee  from  being 
dispossessed  of  the  property  sued  for,  and 
because  the  evidence  on  these  points  was 
InsufBdent,  too  vague  and  uncertain  to  sup- 
port a  recovery  for  such  damages;  and,  fur- 
ther, because  it  developed  in  the  testimony 
that  the  defendant  was  a  married  woman  at 
the  time  of  the  transaction,  made  the  l>aBifl 
of  this  suit,  and  no  facts  were  shown  which 
would  authorize  her  to  maintain  a  suit  for 
the  recovery  of  such  damages,  as  such  dam- 
ages, if  recoverable  at  aU,  constituted  a  com- 
munity claim  of  appellee  and  her  husband, 
the  right  of  action  for  which  was  in  him 
and  not  In  her. 

[5-7]  We  think  the  court  did  not  err  in 
admitting  evidence  to  show  that  the  appellee 
had  suffered  damage  from  loss  of  her  business 
as  a  boarding  house  keeper,  and  in  submitting 
to  the  Jury  as  an  element  of  her  damages 
such  loss  of  business  and  resultant  loss  of 
profits.  Writs  of  sequestration  and  of  at- 
tachment are  regarded  as  standing  on  the 
same  footing  with  respect  to  the  rights  of  the 
defendants  to  recover  damages  for  the  wrong- 
ful suing  out  of  them  In  this  state  (Harris  ▼. 
Finherg,  46  Tex.  79),  and  the  general  rule  Is 
well  established  that  in  attachment  cases 
loss  of  business,  and  future  profits  as  a  con- 
f«quence  thereof,  is  not  an  element  of  actual 
damages.  It  la  recoverable  under  a  claim 
for  exemplary  damages.  Kirbs  &  Spies  v. 
Provine,  78  Tex.  383,  14  S.  W.  849.  The  rule, 
however,   that   future   profits  in   suits  for 


wrongful  attadunent  and  simUar  suits  do  not 
enter  into  the  actual  damages  recoverable,  ap- 
plies only,  it  seems,  in  those  cases  In  which 
the  measure  of  damages  is  the  value  of  the 
property  taken.  It  does  not  apply  where  the 
recovery  is  not  for  the  value  of  the  property, 
but  merely  with  reference  to  Its  detention  or 
interruption  of  its  use.  Thus  where  the  busi- 
ness of  a  ginner,  in  the  ginning  season,  was 
Interrupted  by  the  seizure  of  an  indispensable 
part  of  his  machinery  whereby  his  business 
was  stopped  or  delayed  for  a  time,  it  was 
held  that  he  was  entitled  to  recover  for  the 
profits  lost  through  such  interruption.  Wil- 
son V.  Manning,  85  S.  W.  1079.  The  appellee 
alleged  and  proved,  in  effect,  that  the  rented 
premises  s^eed  and  taken  from  her  under 
and  by  virtue  of  the  writ  of  sequestration 
sued  out  In  this  case,  were  secured  and  used 
not  only  as  a  home  for  herself  and  family, 
but  for  the  purpose  of  conducting  thereon 
a  boarding  house  as  a  means  of  support.  Her 
business  was  thereby  destroyed,  and  the 
actual  damages  sought  to  be  recovered  in  this 
action  and  awarded  by  the  Jury  to  her  as  a 
consequence  thereof  were  the  proximate  and 
natural  result  of  the  wrongful  act  charged. 
Of  course  it  devolved  upon  appellee,  as  in 
other  cases  of  injury,  to  use  all  reasonable 
means  at  her  command  to  secure  another 
place  in  whldi  to  conduct  her  boarding  house 
and  thereby  avoid  or  mitigate  her  loss,  and 
this  the  record  shows  she  did. 

[1-101  The  contention  that  because  It  was 
developed  on  the  trial  that  appellee  was  a 
married  w<»nan  when  this  suit  was  instituted 
and  no  facts  appeared  which  would  authorize 
her  to  sue  and  recover  the  damages  claimed, 
her  husband  alone  could  maintain  an  action 
therefor,  will  also  be  overruled,  lliat  a  mar- 
ried woman  cannot  maintain  a  suit  In  her 
own  name,  her  husband  not  being  a  party, 
to  recover  community  prcqperty,  except  where 
she  has  been  al>andoned  by  the  husband,  Is 
thoroughly  established  by  the  decislMis  of 
this  state.  The  appellee  testified  on  cross- 
examination  by  appellant: 

"1  don't  know  where  my  hnsband  is  now.  We 
are  not  living  together,  aod  were  not  when  this 
suit  was  instituted,  and  have  not  been  living 
together  since.  I  have  never  reqaested  him  to 
join  me  in  this  suit.  He  does  not  know  any- 
thing atx>ut  it  one  way  or  the  other." 

It  may  be  conceded  that  this  testimony, 
which  is  all  that  was  offered  on  the  subject, 
falls  to  show  such  an  abandonment .  of  the 
appellee  by  her  husband  as  authorized  her 
to  maintain  a  suit  for  a  recovery  of  the  dam- 
ages sued  tor  in  tills  action,  and  yet  we  think 
appellant  is  in  no  position  to  urge  her  in- 
capacity to  do  so.  Appellee  is  sued  by  ap- 
pellant as  a  feme  sole,  and  nowhere  In  the 
record  does  it  appear  that  her  coverture  was 
unknown  to  appellant  at  the  time  the  suit 
was  brought.  The  appellee  did  not  plead  her 
coverture,  and  the  Judgment  taken  against 
her  for  the  title  and  possession  of  the  house 
and  lot  sued  for  by  appelant,  In  its  operation 
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and  effect.  Is  the  same  as  If  rendered  against 
a  feme  sole.  f\>cke  t.  Sterling,  18  Tec.  Civ. 
App.  8,  44  S.  W.  611.  The  appellee  contends 
tbat  inasmuch  as  her  husband  was  not  made 
a  party  defendant  herein,  and  the  suit  prose- 
cuted against  her  alone,  she  not  only  was 
authorized  to  defend  the  action  brought 
against  her,  but  also  to  sue  for  and  recover 
the  damages  by  reason  of  the  wrongful  suing 
out  of  the  sequestration  therein.  This  seems 
fair  and  reasonable,  but  we  do  not  find  it 
necessary  to  decide  that  question.  In  the 
case  of  C&ldwell  v.  Brown,  43  Tex.  216,  it 
is  held  that  one  sued  as  a  feme  sole,  who  is 
at  the  time  married,  but  who  appears  and 
answers  without  pleading  her  coverture,  can- 
not avail  herself  of  the  fact  that  she  was 
a  feme  covert  when  the  same  is  for  the 
first  time  alleged  in  the  assignments  of  er- 
ror. Phelps  v.  Brackett,  24  Tex.  236.  In 
Mlargaret  Hab  v.  Johnston  &  Co.,  1  White  & 
W.  ClT.  Gas.  Ct.  App.  336,  {  624,  it  is  held 
that  an  objection  to  a  judgment  that  it  was 
improperly  rendered  against  a  married 
woman,  her  husband  not  being  joined  in  the 
suit,  comes  too  late  when  made  for  the  first 
time  on'  motion  in  arrest  of  judgment  And 
in  Bosenbaum  v.  Earloe,  1  White  &  W. 
Civ.  Cas.  Ct  App.  489,  §  849,  in  which  the  wife 
sued  alone,  it  is  held  that  if  facts  exist  which 
will  defeat  the  right  of  the  wife  to  sue  alone, 
but  such  facts  do  not  appear  upon  the  face 
of  the  petition,  they  must  be  pleaded  and 
proven;  that  the  burden  is  upon  the  defend- 
ant to  make  good  the  plea.  In  the  case  at 
bar  the  appellee  In  her  cross-action  or  plea  in 
reoonvoition  to  recover  the  damages  alleged 
to  have  been  sustained  by  the  execution  of 
the  writ  of  sequestration  sued  out  by  appel- 
lant occupied  the  position  of  plaintiff,  and 
her  coverture  did  not  appear  upon  the  face  of 
her  pleadings,  and  it  devolved  upon  appellant. 
If  facts  existed  which  would  have  defeated 
her  right  to  maintain  said  cross-action,  to  al- 
lege and  prove  them.  So  it  not  a^iearlng  by 
pleading  <^  proof  that  appellant  was  not 
aware  of  the  coverture  of  the  appellee  until 
the  fact  was  disclosed  by  the  evidence  in  the 
trial  of  the  case,  objection  that  she  was 
not  authorized  to  sue  for  and  recover  the 
damages  set  up  in  her  plea  of  intervention 
came  too  late  when  made  for  the  first  time 
in  the  motion  for  a  new  trial  filed  in  the  dis- 
trict court,  and  now  urged  in  this  court  as 
ground  for  reversal  of  that  court's  judgment 
[11  -i  3]  The  next  contention  is  that  the  trial 
court  erred  in  submitting  to  the  Jory  an  Is- 
sue of  exemplary  damages.  It  is  claimed 
that  the  record  in  this  case  not  only  shows 
no  basis  whatever  for  a  recovery  of  exem- 
plary damages,  but  shows  beyond  question 
to  any  reasonable  mind  that  the  action  was 
instituted  in  good  faith  and  without  malice ; 
and  furthermore  that  it  appears  that  the  writ 
of  sequestration  was  sued  out  by  an  agent, 
and  not  by  the  plaintiff,  and  there  was  nei- 
ther allegation  nor  proof  that  would  make 


the  plaintiff  responsible  for  the  malice  of 
such  agent,  even  had  there  been  such  malice. 
This  contention,  we  think,  should  be  sus- 
tained. The  statutory  affidavit  for  the  issu- 
ance of  the  writ  of  sequestration  was  made 
by  T.  B.  Hamlett  as  agent  of  appellee  and 
said  writ  otherwise  sued  out  by  him.  If  in 
suing  out  the  writ  T.  B.  Hamlett  was  acta- 
ated  by  malice,  he  la  responsible  for  his 
wrongful  acts;  "but  his  malice  wUI  not  be 
imputed  by  presumption  to  his  principals, 
while  his  bad  judgment  in  wrongfully  suing 
out  the  writ  would  be."  Wallace  v.  Finberg, 
46  Tex.  35.  If,  therefore,  it  should  be  con- 
ceded that  the  sequestration  was  sued  out 
maliciously  and  without  probable  cause  by 
the  agent,  Hamlett,  still  appellant  would  not 
be  liable  for  exemplary  damages  caused  by 
the  malice  of  her  agent,  unless  the  evidence 
showed  that  she  had  knowledge  of,  and  par- 
ticipated in,  the  malice,  or  afterwards  rati- 
fied the  malicious  act  This  is  clearly  the 
law  of  this  state  in  such  cases.  Wallace  v. 
Finberg,  46  Tex.  35;  Hays  v.  Railroad  Co., 
46  Tex.  272;  Willis  &  Bro.  v.  McNeill,  57 
Tex.  465.  As  stated  above,  the  ratification 
must  have  been  with  knowledge  of  the  ex- 
istence of  the  agent's  malice.  For  a  princi- 
pal who  was  not  himself  actuated  by  malice 
is  not  liable  in  exemplary  damages  for  the 
wrongful  act  of  his  agent  In  suini;  out  and 
causing  to  be  levied  a  writ  of  soqupstration 
maliciously  and  without  probable  cause,  even 
though  he  ratified  and  approved  the  same  by 
accepting  the  benefits  thereof,  unless  at  the 
time  of  such  ratification  and  approval  he  had 
knowledge  of  audi  facts  as  showed  the 
wrougful  acts  of  the  agent  Tynburg  v. 
Cohen,  67  Tex.  220,  2  S.  W.  784.  Our  con- 
clusion is,  that  even  If  T.  B.  Hamlett,  the 
agent  of  appellant,  was  actuated  by  malice 
in  suing  out  the  sequestration  in  this  case, 
and  the  same  was  sued  out  without  probable 
cause,  the  evidence  is  insufficient  to  warrant 
a  finding  that  appellant  had  knowledge  of, 
or  participated  in,  his  malice,  or  afterwards 
with  knowledge  of  his  malice  ratified  and 
adopted  his  malicious  acts.  But  we  think  it 
may  be  gravely  doubted  that  appellant's  agent 
was  actuated  by  malice  or  evil  motive  In 
causing  the  sequestration  to  be  issued  and 
levied.  In  saying  this  we  are  not  unmindful 
of  the  decisions  in  this  state  which  hold  that 
when  a  want  of  probable  cause  is  shown  mal- 
ice may  be  inferred  therefrom.  It  does  not 
follow  from  this,  however,  that  in  the  absence 
of  a  showing  of  probable  cause  for  suing  out 
the  writ  malice  must  necessarily  be  inferred. 
Lister  T.  Campbell,  46  S.  W.  876.  Malice  is 
where  the  facts  and  circumstances  show  not 
only  that  the  grounds  upon  which  the  writ  of 
sequestration  issued  were  nntrue  and  that 
there  was  no  probable  cause  for  believing 
them  to  be  true,  but  evidences  bad  motives  or 
such  reckless  disregard  of  the  rights  of  the 
party  against  whom  it  is  sued  out  as  satis- 
fies the  mind  that  the  unlawful  act  was  wltl- 
fuUy  and  purposely  done  to^be  injory  of 
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such  party.  Hence,  although  the  evidence 
may  show  a  want  of  probable  canae,  yet  If  it 
shows  honesty  of  purpose  and  no  intention  on 
the  part  of  the  person  suing  out  the  writ  to 
Injure  or  to  recklessly  disregard  the  rights 
of  the  party  against  whom  the  writ  was  Is- 
sued, the  conclusion  that  the  writ  was  sued 
out  maliciously  would  not  be  warranted.  So 
■troDgly  are  we  of  the  opinion  that  the  facts 
and  circumstances  shown  in  evidence  in  this 
case  esta'blish  the  absence  of  malice  on  the 
part  of  appellant's  agent  In  suing  out  the  writ 
of  sequestration  in  question  that  we  would 
probably  so  hold  if  it  were  necessary  to  a 
reversal  of  the  Judgment  for  exemplary  dam- 
ages, yet  for  the  clearer  reason  that  the  evi- 
dence wholly. falls  to  Justify  a  finding  that 
the  appellant  participated  la  the  malice  of 
her  agent,  Hamlett,  if  indeed  he  was  actuat- 
ed by  malice  in  suing  out  the  writ  of  seques- 
tration or  that  she  afterwards,  with  knowl- 
edge of  this  malice,  approved  and  ratified  it, 
we  hold  exemplary  damages  should  not  have 
been  allowed. 

[14]  Appellant's  next  proposition  is  that 
tbe  court  erred  in  submitting,  as  elements  of 
actual  damage,  humiliation,  grief,  distress,  or 
mental  suCTering  on  the  part  of  appellee  from 
being  dispossessed  of  the  premises  in  ques- 
tion, when  such  damages,  if  recoverable  at 
all,  could  tie  recovered  only  in  this  character 
of  case,  as  exemplary  damages,  and  the  rec- 
ord falls  to  show  any  right  to  recover  ex- 
emplary damages.  The  record  shows  that 
the  Jury  awarded  the  appellee  as  actual  dam- 
ages for  "humiliation  and  grief"  $500,  and 
that  Judgment  therefor  was  rendered  by  the 
court.  This  was  error  and  the  proposition  of 
appellant  must  be  sustained.  It  is  weU  set- 
tled In  this  state  that  physical  and  mental 
■ulTering  may  be  presumed  to  follow  as  a  ma- 
terial and  necessary  consequence  upon  a  seri- 
ous bodily  injury,  and  be  recovered  as  actual 
damages;  but  this  rule  has  never  been  car- 
ried to  the  extent,  so  far  as  we  are  aware,  of 
holding  that  the  seizure  under  legal  process 
of  real  or  personal  property,  even  though 
such  property  be  exempt  from  forced  sale,  will 
necessarily  cause  the  owner  distress  of  mind, 
bumiUation,  or  mortification  of  feelings.  On 
the  contrary,  it  has  been  expressly  held  by 
our  appellate  courts  that  injury  to  feelings, 
or  mental  suffering  caused  by  such  seizure,  is 
not  recoverable  as  actual  damages,  though 
It  may,  under  some  circumstances,  be  taken 
into  consideration  in  estimating  exemplary 
damages.  Trawlck  v.  Martin-Brown  Co.,  79 
Tex.  460,  14  S.  W.  664 ;  Ainsa  et  aL  v.  Moses 
et  al.,  100  S.  W.  791;  Evans  Co.  v.  Kings- 
bury, 25  S.  W.  729 ;  Landes  v.  Bichelberger,  2 
Willson  Civ.  Cas.  Ct  App.  |{  133,  134.  In 
Trawlck  v.  Martin-Brown  Co.,  supra,  the  Su- 
preme Court,  in  holding  that  the  defendant 
therein,  who  had  reconvened  for  actual  and 
exemplary  damages  for  the  alleged  wrongful 
suing  out  of  an  attachment,  was  not  entitled 
to  recover  for  injury  to  his  feelings,  said: 


"It  is  too  plain  for  argument  that  this  does 
not  belong  to  either  of  tne  classes  of  cases  in 
which  compensadon  has  been  allowed  for  men- 
tal suSeriug." 

We  have  said  that  exemplary  damages 
were  not  recoverable  under  the  facts  of  this 
case,  and  in  no  event  then  were  damages  for 
"humiliation  and  grief"  caused  the  appellee 
by  the  issuance  and  execution  of  the  seques- 
tration complained  of  an  element  of  appel- 
lee's damages. 

The  Judgment  of  the  court  below  awarding 
appellee  actual  damages  in  the  sum  of  $440 
for  Injury  to  her  furniture  and  for  "loss  of 
business"  will  be  afilrmed,  and  the  Judgment 
awarding  appellee  actual  damages  in  the  sum 
of  $500  for  "humiliation  and  grief,"  and  in 
awarding  her  $1,000  as  exemplary  damages, 
will  be  reversed,  and  Judgment  here  rendered 
in  favor  of  appellant  as  to  those  items  of 
damage. 

Affirmed  in  part ;  reversed  and  rendered  in 
part 


STANDEFER  v.  MILLER.     (No.  909.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  26,  1916.) 

1.  Deeds     «=»120  —  Constbuction  —  Estate 
Granted. 

Every  part  of  a  deed  must  be  given  effect, 
if  possible ;  and,  when  all  of  the  parts  are  har- 
monized, the  largest  estate  that  its  terms  will 
permit  will  be  conferred  upon  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {§  376-^93,  401,  407-412,  416-454 ;  Dec. 
Dig.  ®=»120.] 

2.  Deeds  «=>95— Constbuction— Ambiocity. 

Where  the  language  of  a  deed  cannot  be 
harmonized,  from  which  an  ambiguity  arises, 
BO  that  the  instrument  is  susceptible  of  two  con- 
structions, the  interpretation  most  favorable  to 
the  grantee  will  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {{  238,  241-254;  Dec.  Dig.  «s>95.] 

3.  Dkkds  «=s>115— Conbtbuotion— Rejeotioh 
OS  False  Matter. 

Where  the  description  of  the  property  in  a 
deed  contains  false  matter,  without  which  the 
description  would  be  sufficient  to  identify  the 
property  conveyed,  such  false  matter  will  be  re- 
jected and  effect  ^ven  to  what  remains. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  §  325 ;  Dec.  Dig.  <S=>115.] 

4.  Deeds  €=>114^Desckivtion— Contbol  bt 
Recital  of  Quantity. 

Mention  of  the  acreage  conveyed  by  a  deed 
describing  the  land  specifically  by  metes  and 
bounds  does  not  control  as  to  the  property  con- 
veyed, since  calls  for  quantity  are  generally 
regarded  as  descriptive,  and  will  be  resorted  to 
only  in  the  absence  of  monuments  of  courses  and 
distances  to  identify  the  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  316-322,  326-^29,  388;  Dec  Dig.  <8=» 
114.] 

B.  Deeds  iS=>114— Construction. 

Where  a  deed,  following  the  field  notes  call- 
ing for  the  length  of  the  lines  east  and  west  and 
for  the  north  and  south  boundary  lines  of  the 
section  of  which  the  land  conveyed  was  a  part, 
the  amount  conveyed  lying  between  the  designat- 
ed boundaries,  recited  that  the  intenti<«  of  the 
parties  was     to  convey  said  amount  of  land," 
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such  recital  did  not  refer  alone  to  the  quantity 
of  the  land  conveyed,  first  mentioned  in  the  deed. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  316-322,  326-329,  388;  Dec.  Dig.  «=» 
114.] 

6.  DKEDB        «=»115  —  CONSTBtJOTIOH  —  INCON- 
SI8TENCT. 

Where  there  was  an  inconsistency  in  a 
deed,  in  that  the  boundaries  of  the  land  in- 
cluded a  greater  acreage  than  the  deed  recited 
was  intended  to  be  conveyed,  the  trial  court, 
having  found  the  fact,  could  treat  the  statement 
of  the  quantity  as  false;  the  description  being 
sufficient  without  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  325 ;    Dec.  Dig.  <8=»115.] 

7.  Evidence  iS=»461  —  Pabol  Evidence  Af- 
fecting Writino. 

Where  the  general  description  of  a  deed  re- 
cited an  amount  of  land  intended  to  be  conveyed 
less  than  the  specific  boundaries  given  therein 
included,  parol  evidence  was  not  admissible  to 
alter  the  calls  given  in  the  description  of  the 
land  to  include  only  the  recited  amount,  al- 
though it  is  admissible  to  explain  a  latent  am- 
biguity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2129-2183;   Dec.  Dig.  «=»461.] 

8.  Evidence  €=>-i61— Pabol  Evidence— Mis- 
take IN  Calls  of  Deed. 

Where  the  calls  of  a  deed  were  made  by 
mistake,  so  that  it  conveyed  too  great  an  acre- 
age, correction  of  the  instrument  under  the 
rules  of  pleading  in  such  cases  is  the  proper 
remedy,  and  not  the  introduction  of  parol  evi- 
dence as  to  the  correct  calls  in  an  action  to  re- 
cover part  of  the  land  conveyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |§  2129-2133;  Dec.  Dig.  «S=>461.1 

9.  Deeds  «=>38— Invalidity- Patent  Am- 
biguity. 

Where  the  ambiguity  in  a  deed  as  to  the 
land  conveyed  is  patent,  and  so  inconsistent  and 
contradictory  that  the  deed  is  inoperative,  no 
land  passes  by  it,  unless  the  deed  is  corrected 
to  conform  to  the  actual  agreement  of  the  par^ 
ties. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  a  66-79 ;   Dec.  Dig.  «=338.] 

10.  Deeds  ®=»114 — Construction. 

Where  a  general  description  in  a  deed  of 
the  acreage  intended  to  be  conveyed  is  incon- 
sistent with  the  particular  locative  calls  iden- 
tifying the  land,  such  deed  should  he  construed 
most  favorably  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Die.  §f  316-322.  326-329,  388;   Dec.  Dig.  «=» 

Appeal  from  District  Court,  Lubbock  Coun- 
ty ;   W.  R.  Spencer,  Judge. 

Action  by  3.  R.  Staudefer  against  W.  S. 
Miller.  From  a  Judgment  tor  defendant, 
plaintiff  appeals.    Affirmed. 

Ferguson  &  Puckett,  of  Lubbock,  for  appel- 
lant W.  F.  Scfaenck,  of  Lubbock,  for  appel- 
lee. 

HUFF,  C.  J.  The  appellant,  Standefer, 
brought  this  action  against  the  appellee.  Mil- 
ler, to  recover  about  16  acres  of  land.  He 
alleged  th&t  he  owns  all  of  section  112  in 
block  20,  except  240  acres  off  of  the  west  end 
of  the  section,  and  that  appellee  owns  the 
240  acres.  About  January  4,  1906,  appellant 
sold  and  conveyed  to  J.  F.  Robinson  240 
acres  of  the  land,  to  be  taken  from  the  west 


end  of  the  section ;  that  It  was  stipulated  in 
the  deed  that  it  was  agreed  that  it  should 
convey  240  acres  oft  the  west  end  of  the  sur- 
vey, so  that  in  no  event  would  the  purchaser 
obtain  either  more  or  less  than  the  240  acres 
by  reason  of  any  change  of  tlie  'boundaries  of 
the  section,  making  It  either  wider  or  nar- 
rower than  It  was  then  estimated.  It  is  al- 
leged also  that  appellee  had  both  actual  and 
constructive  notice  of  the  agreement;  also 
that  the  section  is  In  fact  1,488  varas  wide, 
and  that  the  240  acres  extends  east  from  the 
northwest  corner  of  the  survey  907  varas; 
that  is,  the  240  acres  Is  907  varas,  and  ex- 
tends entirely  across  the  west  end,  and  that 
the  east  line  is  parallel  to  the  west  line;  that 
appellee,  without  right,  has  placed  his  east 
line  east  of  the  correct  location  so  as  to  make 
the  portion  claimed  by  him  256  acres,  16 
acres  in  excess  of  the  amount  to  which  he 
was  entitled,  and  he  has  taken  possession 
thereof,  asserting  title  thereto.  The  prayer 
is  that  appellant  have  judgment,  and  that 
bis  line,  with  appellee's  east  line,  be  establlsb- 
ed  at  a  point  907  varas  89°  37'  ea.st  from  the 
northwest  corner  of  the  section;  thence 
south  to  the  south  line  of  the  section,  whidi 
is  1,488  varas.  The  appellee  answered  by 
general  and  special  exceptions,  general  and 
special  denial,  not  guilty,  and  set  up  that  he 
is  the  owner  of  the  land  sought  to  be  recov- 
ered under  a  regular  chain  of  transfers  from 
the  state  and  from  the  appellant;  and  he 
prayed  to  have  the  land  decreed  to  him,  and 
that  be  be  quieted  in  his  title.  The  trial  court 
Instructed  a  verdict  for  the  appellee.  In  ac- 
cordance with  which  judgment  was  rendered 
for  the  appellee  as  prayed,  giving  therein  the 
field  notes  as  given  in  the  patent  to  the  land 
issued  to  appellee  as  assignee  of  appellant. 
The  field  notes  and  description  of  the  land  In 
the  deed  from  Standefer  to  J.  F.  Robinson,  is 
as  follows : 

"240  acres  of  land  off  of  the  west  end  of  sec- 
tion 112,  abstract  No.  1116,  in  block  20,  in  Lub- 
bock county,  located  about  11  miles  S.  23'  east 
of  the  county  seat  and  more  particularly  de- 
scribed as  follows:  Beginning  at  a  stake  and 
earth  mound  on  S.  line  of  Ben  Ficklin  I  a  Mfg. 
Co.  survey  No.  77  and  379,  varas  east  from  the 
S.  W.  corner  of  said  sur.  and  at  the  most  east- 
erly northeast  cor.  of  J.  L.  Obannon  survey 
No.  104  and  the  N.  W.  comer  of  said  survey 
No.  112,  thence  east  along  S.  line  of  sur.  No.  77, 
967  varas  to  a  point.  Thence  south  1432  varas 
to  a  point  in  the  S.  line  of  said  survey  112; 
thence  west  967  varas  to  S.  W.  comer  of  said 
Sur.  No.  112;  thence  north  along  W.  line  of 
said  survey  No.  112  to  the  place  of  beginning. 
The  intmtion  of  this  deed  being  to  convey  said 
amount  of  land  oS  of  the  west  side  of  said  sur- 
vey No.  112.  Said  survey  112  block  20  above 
described  was  awarded  by  the  commissioner  of 
the  General  Land  Office  of  the  state  of  Texas, 
to  J.  H.  Standefer." 

The  clause,  "the  Intention  ot  this  deed  be- 
ing to  convey  said  amount  of  land  off  of  tbe 
west  side  of  said  survey  No.  112,"  is  not  In- 
cluded in  the  description  In  the  deed  from 
Robinson  to  Miller. 

Appellant   presents   three   asslgiunents  of 
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error:  (1)  That  tbe  conrt  erred  in  ezdncUng 
the  evidence  offered  by  appellant  to  show  the 
intention  of  the  parties  to  the  above  deed, 
dated  January  4,  1906,  and  to  identify  the 
land  intended  to  be  conveyed  by  the  deed; 

(2)  that  it  was  error  to  direct  a  verdict  for 
appellee,  thereby  placing  a  construction  on 
the  deed  in  violation  of  its  express  terms; 

(3)  that  the  court  erred  in  refusing  appel- 
lant's charge  to  find  for  him  because  the  deed 
conveys  only  240  acres,  which  the  deed  shows 
was  the  expressed  Intention  of  the  parties, 
and  that  it  is  admitted  that  appellee  claims 
253  acres,  and  by  reason  of  the  ambiguity 
caused  by  chan^g  the  boundaries  of  the 
land  conveyed.  The  evidence  offered  by  ap- 
pellant and  rejected  was  to  the  effect  that 
when  the  deed  was  made  by  appellant  to 
Boblnson,  the  land  was  not  surveyed  and  the 
line  and  corners  to  section  112  established. 
At  that  time  there  had  been  two  or  three  sur- 
veys of  the  adjoining  surveys,  and  none 
regarded  as  established;  that  the  appellant 
made  an  agreement  to  sell  Bobinson  240 
acres,  with  no  boundaries  agreed  upon.  The 
description  was  not  discussed  until  they  went 
to  write  the  deed.    The  appellant  testified : 

"I  told  Robinaon  the  land  might  widen  or  be 
wider  when  the  lines  were  established  and  he 
said,  'Yes,  and  it  might  be  narrower,'  and  I  said 
I  wanted  to  put  in  the  deed  so  that  if  it  widened, 
I  would  get  my  quantity  of  land  and  he  would 
get -240  acres  of  land." 

The  testimony  of  W.  R.  Standefer  was  of- 
fered, to  the  effect  that  he  bad  surveyed  the 
land  and  that  he  told  MUler  that  the  field 
notes  In  bis  deed  were  not  correct,  and  that 
tbe  land  was  wider  than  it  was  supposed  to 
be  when  the  deed  to  Robinson  was  made. 
Miller  said  he  had  bought  240  acres  of  land, 
and  at  that  time  did  not  claim  any  more. 
The  northwest  corner  of  section  112  was  at 
the  trial  established  55  or  60  varas  north  of 
where  it  was  supposed  to  be  when  the  deed 
was  made.  J.  J.  Dlllard,  who  wrote  the  deed, 
says  it  was  his  understanding  there  was  to 
be  240  acres,  no  more  and  no  less;  that  he 
made  the  calculation  himself  so  as  to  get 
the  number  of  acres;  that  there  was  some 
difference  as  to  where  the  survey  was  on  the 
gronnd,  and,  being  in  doubt  as  to  that,  he 
wrote  In  the  deed  it  was  to  be  240  acres.  The 
appellee  objected  to  the  above  testimony,  be- 
cause the  statements  made  were  not  carried 
Into  the  deed ;  that  the  suit  was  not  brought 
to  reform  the  deed;  that  the  deed  Itself  is 
not  ambiguous  and  the  evidence  would  tend 
to  contradict  the  deed  and  contradict  the  field 
notes  thereof;  and  that  the  evidence  was 
irrelevant  and  immaterial.  The  court  there- 
upon exclnded  the  evidence. 

[1-3]  It  will  be  noted  the  deed  calls  for  the 
northwest  corner  and  the  southwest  comer 
of  section  112,  for  the  west  line  of  the  land 
conveyed;  that  for  its  south  and  north  line 
it  calls  for  the  adjoining  surveys  to  section 
112.  The  distance  from  the  north  line  of  the 
section  to  the  south  line  called  for  is  1,482 
varas;    for  Its  east  line  it  called  to  run 


with  the  north  and  sonfh  botudarles  of  tbe 
section  967  varas  east  from  the  northwesti 
and  from  the  southwest  comers  of  the  sec- 
tion. It  appears  from  the  patent  intro- 
duced in  evidence  that  the  land  was  patented 
to  api>ellee,  and  that  the  east  line  of  the 
land  so  patented  is  1,488.4  varas,  and  the 
west  line  is  1,484.6  varas  in  length.  The 
field  notes  in  the  deed  definitely  fix  and 
locate  the  land.  The  calls  for  the  comers 
of  section  112  on  the  west  wiU  carry  the 
boundaries  of  the  land  to  those  points.  The 
north  and  south  lines  must  follow  the  ad- 
Joining  surveys  called  for  the  distance  given 
in  the  deed.  There  is  no  ambiguity  in  the 
field  notes:  Tbe  land  actually  conveyed,  can 
be  readily  located  by  them.  It  is  contended, 
however,  that  the  recitals,  "240  acres  of  land 
off  of  the  west  end  of  Sec  112,"  and,  "the  in- 
tention of  this  deed  being  to  convey  said 
amount  of  land  off  of  tbe  west  side  of  said 
survey  No.  112,"  render  it  certain  that  only 
240  acres  were  conveyed  and  no  more,  or, 
if  not,  it  is  an  ambiguity  which  will  admit 
imrol  testimony.  It  will  be  seen  by  the  peti- 
tion appellant  sought  to  shorten  the  length 
of  tbe  north  and  south  boundary  lines  60 
varas,  or  Instead  of  running  them  967  varas, 
called  for  in  the  field  notes,  seek  to  have 
them  run  only  907  varas.  •  He  seeks  this, 
we  presume,  on  the  ground  that  240  acres 
was  conveyed  off  of  the  west  end,  and  be- 
cause the  section  is  wider  than  thought  at 
the  time  of  making  the  deed  and  those  lines 
should  be  shortened  to  conform  to  the  survey 
as  later  ascertained.  To  give  240  acres,  ei- 
ther the  north  and  the  south  lines  or  the 
east  and  the  west  lines  must  be  shortened. 
The  course  and  distance  called  for  must  be 
disregarded  on  one  or  the  other  of  the  lines 
if  appellant  is  to  prevail;  and  appellant 
has  selected  the  north  and  south  boundary 
lines  for  that  purpose.  Judge  Brown,  In 
Cartwright  v.  Trueblood,  90  Tex.  535,  39  S. 
W.  930,  gives  some  of  the  rules  which  must 
govern  in  the  construction  of  the  deed,  as 
follows: 

"Every  part  of  the  deed  must  be  given  effect 
if  it  can  be  done;  and,  when  all  of  the  parts 
are  harmonized,  the  largest  estate  that  its  terms 
will  permit  of  will  be  conferred  upon  tbe  gran- 
tee. Hancock  v.  Butler,  21  Tex.  816.  If  the 
language  cannot  be  harmonized,  from  which  an 
ambiguity  arises  in  the  deed,  so  that  it  is  sns- 
ceptible  of  two  constructionB,  that  interpretation 
will  be  adopted  which  is  most  favorable  to  the 
grantee.  Uev.  Deeds,  |  848.  If  there  be  that 
in  the  description  of  the  property  conveyed 
which  is  false,  without  which  the  description 
would  be  sufBcient  to  identify  the  subject-mat- 
ter of  the  deed,  the  false  part  of  the  description 
will  bo  rejected,  and  effect  given  to  that  which 
remains.  Arambula  ▼.  Sullivan  [80  Tex.  6151 
16  S.  W.  436." 

[4]  In  the  case  of  CuUers  v.  Piatt,  16  S. 
W.  on  page  1006,  81  Tex.  on  page  264,  it  is 
said: 

"Where  a  grantor  conveys  spedflcally  by 
metes  and  bounds,  so  there  can  be  no  controver- 
sy about  what  land  is  included  and  really  con- 
veyed, a  general  description  as  of  ell  of  a  cer- 
taw  tract  conveyed  to  bim  by  another  person. 
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«r,  as  in  tUs  case,  all  of  a  mtrrtj  except  a  tract 
belonging  to  another  person,  cannot  control; 
for  there  is  a  specific  •  •  •  description, 
about  which  there  can  be  no  mistake,  and  no 
necessity  for  invokinf  the  aid  of  the  general 
description.  •  •  *  A  general  description  may 
be  looked  to  In  aid  of  a  particular  description 
that  is  defective  or  doabtful,  but  not  to  control 
or  override  a  particular  description  about  which 
there  can  be  no  doubt.  There  can  be  no  doubt 
about  what  land  Purinton  conveyed  to  Col- 
lins, whatever  he  may  have  intended  to  convey, 
and  it  is  entirely  unnecessary  to  look  to  the  gen- 
eral inference  that  it  was  all  the  halance  of 
the  Tyson  survey,  which  might  be  true  or  not 
true  without  affecting  the  parcels  really  con- 
veyed. It  was  supposed  at  the  time  that  the 
tracts  convejred  did  comprise  the  balance  of  the 
survey,  but  it  subsequently  developeS  that  the 
Tyson  survey  overran  in  quantity,  and  that  the 
recital  was  m  point  of  fact  not  true."  Davis  v. 
George,  104  Tex.  107,  134  S.  W.  826 ;  Boggess 
v.  Allen,  56  S.  W.  195;  Wadsworth  ▼.  Vine- 
yard, 131  S.  W.  1174,  1176. 

Where  a  deed  describes  land  by  metes  and 
bounds,  the  mention  of  the  quantity  conveyed 
win  be  treated  as  a  mere  matter  of  descrip- 
tion, and  wlU  not  have  controlling  effect.  Dal- 
ton  T.  Rust,  22  Tex.  134;  Hatch  v.  Garza,  22 
Tex.  176;  Railway  Co.  v.  Richards,  11  Civ. 
App.  95,  32  S.  W.  96-100;  Leon  t.  Dunlap, 
4  Civ.  App.  315, 23  S.  W.  475 ;  Jordan  ▼.  Young, 
66  S.  W.  702-764 ;  Ridgell  t.  Atherton,  107  8. 
W.  129.  Calls  for  quantity  are  generally  re- 
garded as  descriptive,  and  will  be  resorted  to 
In  the  absence  of  monuments  or  course  and 
distance  to  Identify  the  land.  Welder  v. 
Hunt,  34  Tex.  44,  45. 

[6]  The  contention  of  appellant  Is  that  the 
recital  that  the  intention  was  "to  convey 
said  amount  of  land"  refers  alone  to  240 
acres.  The  recitation  follows  the  field  notes, 
which  call  for  the  length  of  the  lines  east 
and  west,  and  for  the  north  and  south  bound- 
ary lines  of  the  section.  The  amount  con- 
veyed lay  between  the  designated  boundaries 
whidi  were  thereinabove  set  out  by  the  field 
notes.  It  does  not  follow  as  a  necessary 
sequence  that  "amount"  refers  alone  to  the 
quantity,  240  acres,  first  mentioned  In  the 
deed. 

[1-11]  The  trial  court  was  authorized .  to 
adopt  that  construction  most  favorable  to  the 
grantee  In  the  deed.  If  he  found  within  the 
designated  boundaries  there  was  more  than 
240  acres,  he  could  treat  the  statement  of  the 
quantity  as  false,  as  without  it  the  descrip- 
tion of  the  land  was  sufficient  to  identify 
the  land.  He  could  reject  the  quantity  call- 
ed for.  The  appellant  in  this  case  contends 
that,  there  being  an  ambiguity  in  the  deed, 
parol  evidence  was  admissible  to  show  the 
true  intention  of  the  parties.  If  the  parol 
evidence  ottered  had  been  admitted  In  the 
case,  it  would  have  contradicted  the  call  for 
the  lines  running  east  and  west,  and  short- 
ened them  60  varas,  or  It  would  have  contra- 
dicted the  calls  for  the  northwest  or  south- 
west comers,  and  the  adjoining  surveys,  and 
the  calls  for  the  north  and  south  lines  of 
section  112.    In  other  words,  It  would  have 


reconstructed  the  deed  so  that  It  should  read 
to  begin  at  the  northwest  comer  of  the  sec- 
tion; thence  south  with  Its  west  line  to  the 
southwest  comer  thereof;  thence  east  a  suf- 
ficient number  of  varas  to  make  240  acres, 
no  more  and  no  less. 

Appellant  cites  us  to  the  case  of  Sloan  ▼. 
King,  83  Civ.  App.  537,  77  S.  W.  48.  It  to 
substantially  held  in  that  case  that  parol 
evidence  is  not  admissible  to  alter  the  calls 
given  in  the  description  of  the  land  In  the 
deed,  but  may  be  admitted  to  explain  the 
land  by  such  call,  explain  discrepancies  from 
their  application  to  the  land,  etc.  In  other 
words,  this  would  be  admissible  to  explain 
a  latent  ambiguity.  If  the  calls  as  made 
in  the  deed  were  made  by  mistake,  then  a 
correction  of  the  deed,  under  the  rules  of 
pleading,  in  such  cases,  should  have  been 
sought.  This  is  clearly  pointed  out  by  Judge 
Fisher  in  the  above  case.  If  the  ambiguity 
Is  patent  and  so  Inconsistent  and  contra- 
dictory that  the  deed  would  be  Inoperative^ 
then  no  land  passed  by  It  (Linney  ▼.  Wood, 
66  Tex.  22,  17  8.  W.  246),  unless  the  deed 
was  corrected  to  conform  to  the  actual  agree- 
ment of  the  parties;  but,  where  a  general 
description  Is  given  which  to  inconstotent 
with  the  particular  locative  calls  which  will 
identify  the  land,  then  the  rale  of  constmc- 
tion  should  be  adopted  which  will  be  most 
favorable  to  the  grantee. 

We  believe  the  trial  court  raled  correctly 
In  this  case,  and  the  judgment  will  be  af- 
firmed. 


SOWEI4L  et  al.  T.  HOFFMAN  et  aL* 
(No.  906.) 

(Conrt  of  CSvll  Appeals  of  Texas.     AmarlUa 

Jan.  19,  1916.     Rehearing  Denied 

Feb.  16.  1916.) 

1.  LlMITATIOIl    OF  AOMOKB    «=s»100— FRAUD— 

Disco  VKBT. 

In  case  of  trand  the  cause  of  action  ae> 
ernes  when  the  fraud  was,  or  by  the  use  of  rea- 
sonalde  diligence  might  have  been,  discovered, 
and  the  limitation  begins  then,  and  the  right  of 
relief  is  barred  when  the  statutory  period,  reck- 
oned therefrom,  has  expired ;  and  where  it  ap- 
pears the  defrauded  party  has  the  means  to 
readily  discover  the  fraud,  which  ought  to  have 
been  used  by  person  of  ordinary  care  and  pru- 
dence in  the  transaction  of  his  business,  he  will 
be  held  to  have  had  notice  of  everything  which 
a  proper  use  of  such  means  would  have  dis- 
closed. 

[Eld.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  323,  480-493;  Dec. 
Vis.  «=100.] 

2.  Limitation  of  Actions  «=»100  —  Dm- 

OENCE   IN-DlSCOTKBINO   FRAUD  —  QUESTIOR 

or  Law. 

PlaintlfF,  who  was  living  on  the  land  when 
he  purchased  it,  afterwards  fencing  the  entire 
tract,  joining  fences  with  adjoining  neighbors 
and  erecting  nis  barn  on  what  he  claimed  would 
be  a  street  if  the  land  had  been  platted  as  rep- 
resented, in  view  of  the  reference  in  his  deed 
to  a  plat  of  the  addition  in  which  the  block 
was  situated  for  a  description,  the  fact  that  the 
deed  showed  the  land  to  be  acreage  property  and 
did  not  convey  it  as  lots,  his  failure  to  examine 
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his  deed  or  to  know  its  contents  for  8<»ne  time 
after  it  was  delivered  to  him,  the  plat  showing 
that  tho  land  had  not  been  platted  into  lots  and 
that  there  was  no  such  street  west  of  it,  and 
his  receipt  of  the  deed  more  than  three  years 
and  six  months  b^ore  filing  his  suit  for  damages 
for  false  representations  inducing  his  purchase 
of  the  land,  in  that  it  was  platted  into  lots,  each 
with  a  frontage,  etc.,  was  as  a  matter  of  law 
wanting  in  reasonable  diligence,  so  that  his 
cause  of  action  accrued  when  he  received  bis 
deed,  and  limitation  was  to  be  computed  from 
that  time,  and  he  was  precluded  from  relying 
on  the  exceptions  suspending  the  running  of  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  323,  480-493;  Dec. 
Dig.  «=»100.] 

S.  Limitation  or  Actions  ®=321— Aotior  vor 

ii^AnD — Statdte    Applicable. 

In  such  case,  the  cause  of  action,  not  found- 
ed on  a  written  contract  but  based  on  oral 
representations  made  to  induce  the  purcliase, 
was  an  action  of  deceit  based  on  such  represen- 
tations, to  which  the  four-year  statute  of  limi- 
tations did  not  apply,  but  it  was  governed  by 
the  two-year  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S$  90-99;   Dec  Dig.  «=> 

Appeal  from  District  Court,  Lubbodt  Coun- 
ty;   W.  B.  Spencer,  Judge. 

Suit  by  L.  D.  SoweU  and  otbers  against 
C.  G.  HotEman  and  others,  with  cross-petl- 
tloa  b7  defendants.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

B.  A.  Baldwin,  of  Slaton,  and  W.  F. 
Schenck,  of  Lubbock,  for  appellants.  Ben- 
son &  Si)encer,  of  Lubbock,  for  appellees. 

HTTFF,  C.  J.  On  January  23,  1916,  appel- 
lants Instituted  suit  for  damages  against  ai>- 
pellees,  alleged  to  have  been  occasioned  by 
fraudulent  representations  inducing  appel- 
lants to  purchase  a  certain  parcel  of  land; 
that  app^ees  offered  to  sell  to  appellants  a 
number  of  town  lots  in  the  south  addition 
to  the  town  of  Slaton,  "representing  to  plain- 
tiffs that  said  lots  which  he  wished  to  sell 
were  located  in  block  Na  8S  in  said  addition 
to  said  town,  that  be  had  already  sold  7 
lota  located  in  said  block  and  that  there 
were  21  lots  remaining  unsold  in  said  block, 
and  tbat,  if  plaintiff  would  purchase  all  of 
said  21  lots,  defendants  wonld  sell  same  at  a 
very  reasonable  price;  •  •  »  that  said 
lota,  which  he  wished  to  sell  them,  were  in 
three  rows,  with  7  lots  to  the  row,  each  lot 
being  60  feet  wide,  140  feet  In  length,  with 
a  good  well  and  windmill  and  two  tanks  lo- 
cated on  said  lots ;  that  each  and  all  of  said 
lots  In  said  block  86  face  upon  the  public 
street,  with  an  alley  20  feet  In  width  at  the 
rear  of  said  lots,  and  that  all  were  duly  plat- 
ted, laid  out,  and  dedicated  to  the  use  of  the 
public,"  etc.;  tbat  appellants  relied  upon 
these  representations  and  purchased  the 
land;  that  the  representations  were  false. 
In  tbat  the  land  was  not  so  platted ;  tbat  the 
appellees  executed  a  deed  and  caused  it  to 
be  placed  of  record ;  and  that  appellants  did 


not  see  the  deed  until  about  four  months  aft- 
er its  execution.  The  deed  Is  alleged  to  have 
beeti  executed  the  4th  day  of  December,  1911. 

Appellees  answered  by  general  and  special 
exceptions,  and  denied  the  several  matters 
set  up  by  appellants  specifically,  and  special- 
ly excepted  to  the  petition  because  It  showed 
on  its  face  that  the  alleged  cause  of  action 
was  barred  by  the  two-year  statute  of  limi- 
tation; and  they  also  pleaded  the  two-year 
statute  of  limitation  as  a  bar  to  the  cause 
of  action  set  up.  Appellees  also  by  cross-i)e- 
tltlon  sought  to  recover  on  certain  vendor's 
lien  notes  given  as  part  of  the  consideration 
for  the  land  and  to  foreclose  the  vendor's 
lien.  There  Is  no  plea  made  by  appellants  of 
failure  of  consideration  for  said  notes  sued 
upon. 

Upon  a  trial  before  a  Jury,  the  trial  court 
Instructed  a  verdict  for  the  appellees. 

The  deed  executed  by  appellees  to  appel- 
lants describes  the  land  as  follows: 

"All  that  certain  tract  or  parcel  of  land  in 
Lubbock  covmty,  Texas,  being  the  west  seven- 
ninths  (T/g)  of  block  eighty-five  (85),  accord- 
ing to  the  originally  recorded  plat  of  South 
Slaton  addition  to  the  tows  of  Slaton,  in  Lub- 
bock county,  Texas,  now  on  file  in  the  county 
clerk's  office  of  said  county  and  state." 

This  deed  is  dated  December  4,  1911,  and 
recites  a  consideration  of  $850  paid  down 
and  40  vendor's  liens  notes,  payable  the  4th 
day  of  each  and  every  month,  consecutively, 
with  Interest  at  10  per  cent  from  date; 
Interest  payable  on  all  of  said  notes  un- 
paid each  month.  Seventeen  of  these  notes 
were  paid,  with  Interest  as  stipulated  on  the 
remaining  notes.  Foreclosure  was  sought 
on  the  remaining  23  notes,  which  was  grant- 
ed by  the  trial  court  The  plat  referred  to 
by  the  deed  was  recorded  in  the  county 
clerk's  office  and  was  introduced  In  evidence. 
It  shows  that  block  85  was  not  platted  Into 
Tots,  with  the  alley  as  represented;  that  on 
the  west  there  was  no  street,  as  represented 
by  appellees,  but  blocks  91  and  85  join  each 
other,  without  any  street  between  them ;  and 
that  on  the  north  of  85  there  is  no  street 
between  block  86. and  block  84,  north  of  the 
block  sold,  but  that  the  two  blocks  Join,  with- 
out any  Intervening  street  There  were  no 
platted  lots  50  by  140  feet,  as  represented, 
shown  by  that  plat 

Appellant  testified  substantially  to  the 
representations  made  by  appellees,  as  plead- 
ed by  him ;  that  he  did  not  get  his  deed  un- 
til about  four  months  after  Its  date;  that 
he  did  not  examine  it  when  he  received 
it,  and  did  not  learn  the  true  condition  of 
the  blodi  until  about  February,  1914.  He 
fenced  the  land  purchased,  without  refer- 
ence to  the  streets,  and  placed  his  bam  where 
he  claims  the  street  was  represented  to  be. 
He  bad  lived  on  the  land  some  time  before 
the  negotiation  and  purchase  of  the  same. 
There  Is  no  allegation  or  proof  of  conceal- 
ment of  the  fraud  by  the  appellees,  further 
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than  a  failure  to  deliver  tbe  deed  for  four 
months  after  Its  execution.  This  suit  for 
damages  was  instituted  and  filed  January 
23,  1915. 

The  trial  court  instmcted  a  verdict  against 
the  appellants,  doubtless  on  the  ground  that 
his  cause  of  action  was  barred  by  the  two- 
year  statute  of  limitation.  The  brioCs  of  the 
parties  hereto  only  present  that  question  for 
consideration. 

[1]  In  cases  of  fraud  the  cause  of  action 
will  be  deemed  to  have  accrued  when  the 
fraud  was,  or  by  the  use  of  reasonable  dili- 
gence could  bare  been,  discovered,  and  lim- 
itation is  put  In  nwtlon  from  such  date; 
and  the  right  of  relief  wUl  be  barred  when 
the  statutory  period,  reckoned  from  that 
time,  has  expired.  Boren  v.  Boren,  38  Tex. 
Civ.  App.  139,  85  S.  W.  48;  Standford  v. 
Fluks,  45  Tex.  Civ.  App.  30,  99  S.  W.  449; 
Bass  v.  James,  83  Tex.  110,  18  S.  W.  336. 
If  from  the  allegations,  or  the  evidence,  it 
appears  that  appellant  had  the  means  at 
hand  to  readily  discover  the  fraud  com- 
plained of,  and  that  such  means  would  have 
been  used  by  a  person  of  ordinary  care  and 
prudence,  in  the  transaction  of  his  own  busi- 
ness, he  will  be  held  to  have  had  notice  of 
everything  which  proper  use  of  such  means 
would  have  disclosed. 

[2,  3]  The  api)ellant  was  living  on  the  land 
when  he  traded  for  It  He  afterwards  fenced 
the  entire  piece  of  ground.  Joining  fences 
with  adjoining  owners,  and  his  barn  was 
erected  on  what  he  claims  would  be  the 
street,  if  the  land  had  been  platted  into  lots. 
The  deed  referred  to  the  plat  of  the  addi- 
tion in  which  the  block  was  situated  for  de- 
scription, and  the  land  Is  shown  by  the 
deed  to  be  acreage  property,  and  was  not 
conveyed  by  the  deeds  as  lots.  The  deed 
was  turned  over'  to  the  appellant,  and  he 
says  he  never  examined  it  and  did  not  know 
its  contents  for  some  time  after  It  was  de- 
livered to  him.  The  plat  referred  to  by  the 
deed  was  duly  recorded  and  was  introduced 
in  evidence  in  this  case.  It  shows  that  block 
85  is  simply  a  block  of  ground,  and  not  to 
have  been  platted  into  lots;  and  it  further 
shows  that  there  was  no  street  north  of  It,  be- 
tween it  and  block  84,  or  west,  between  It  and 
block  91.  It  occurs  to  us  that  a  man  with  ordi- 
nary prudence  would,  upon  receiving  the 
deed,  have  read  the  same,  and  would  have 
seen  that  it  purported  to  convey  acreage 
property,  and  that  the  plat  was  part  of  the 
description  of  the  land  so  conveyed.  The 
plat  to  the  addition  of  the  town  was  of  rec- 
ord, and  any  sort  of  diligence  would  have 
disclosed  there  was  no  street  on  the  west 
and  on  the  north,  and  there  was  no  alley 
platted  through  it,  and  no  lots  designated  in 
the  block. 

It  is  not  contended  that  the  appellant 
could  not  read  or  understand  the  descrip- 
tion given  in  the  deed.  If  the  appellant  ac- 
cepted the  statement  that  it  was  platted, 


as  alleged,  after  having  lived  on  tbe  land 
before  he  purchased  it,  in  placing  his  fence 
on  tbe  line  and  building  his  barn,  he  would 
not  have  placed  them  in  the  streets,  wbidi 
he  contended  were  represented  to  him  as 
streets.  If  be  had  been  acting  as  a  reasonably 
prudent  man  would  have  done.  He  must 
have  known  the  situation  of  the  blo<^  long 
before  the  time  claimed  by  him.  If  be  did 
not,  he  should  have  known  that  it  was  not 
platted,  by  any  sort  of  diligence. 
'  He  received  his  deed  more  than  three 
years  and  six  months  before  filing  his  suit 
for  damages.  His  cause  of  action  then,  in 
our  judgment,  accrued  and  limitation  should 
be  computed  from  that  time.  These  undis- 
puted facts  made  the  question  of  reasonable 
diligence  a  question  of  law  for  the  court. 
We  do  not  think  there  was  any  Issue  of  fact 
on  the  question  of  the  statute  of  limitations 
to  be  submitted  to  tbe  jury.  In  this  case,  the 
deed,  the  recorded  plat,  the  adjoining  blocks, 
and  the  appellant's  residence  on  tbe  land 
he  bought  at  the  time  he  did  buy,  abundant- 
ly furnished  him  with  notice  that  the  repre- 
sentations were  false,  and  will  preclude  the 
appellant  from  relying  on  the  exceptions  sus- 
pending the  running  of  tbe  statute^  Rowe 
v.  Horton,  65  Tex.  89;  Powell  v.  Mardi, 
169  S.  W.  936;  Mounger  v.  Daugherty,  138 
S.  W.  1070;  Smith  v.  Talbot,  18  Tex.  774; 
Cleveland  v.  Carr,  40  S.  W.  406;  Presnall  v. 
McLeary,  50  S.  W.  1066. 

We  do  not  think  the  four-year  statute  ap- 
plies in  this  case.  The  cause  of  action  Is 
not  founded  on  a  written  contract,  but  Is 
based  on  oral  representations  made  to  Induce 
the  trade,  and  is  therefore  an  action  of  de- 
celt,  based  on  such  representations.  We 
think  this  <^use  Is  controlled  by  the  two-year 
statute.  Bass  v.  James,  83  Tex.  110,  IS  S. 
W.  336;  CJordon  v.  Rhodes,  102  Tex.  300, 116 
S.  W.  40;   Bostlc  V.  Heard,  164  S.  W.  34. 

We  find  no  reversible  error.  The  judgment 
of  the  trial  court  Is  affirmed. 


WHITE  V.  BARROW  et  al.    (No.  8284.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
Jan.  22,  1916.) 

1.  COtTBTB  «=»169— OotTNTT  COTTBTS  —  JUBTS- 
DICTION— AMOUMT  in   GONTBOVKRST. 

Under  the  express  provision  of  Act  Thirty- 
Third  Legislature,  increasing  the  civil  jnrisdic- 
tion  of  the  county  court  of  Stonewall  county 
by  giving  it  original  concurrent  jurisdiction  with 
the  justice  courts  in  all  civil  matters,  such  court 
had  jurisdiction  of  an  action  for  $150,  alleged  to 
be  due  upon  an  oral  lease  of  land  with  claim  of 
a  pasturer's  lien. 

[Ed.  Nots.— For  other  cases,  see  (Tourts,  Cent 
Dig.  M  413-425.  428-436,  448,  456,  458,  466; 
Dec  Dig.  <&=>169.] 

2.  TaiAt  €=5>327—Vbbdiot— Parties. 

In  action,  a  verdict  for  one  of  two  defend- 
ants, silent  as  to  the  other  defendant  was  suffi- 
cient to  sustain  a  judgment  for  both  defendants. 
[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  M  768^-770;  Dec.  Dig.  .&=327.] 
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8.  Appbai.  and  Bbbob  ^»648— Transcbift— 

Tiim:  of  Fiunq— Statdtb. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  art 
1608,  providing  that  in  any  appeal  the  appellant 
shall  file  the  transcript  with  the  clerk  of  the 
Court  of  Civil  Appeals  within  90  days  from  the 
perfection  of  the  appeal,  the  court  could  not  con- 
sider an  exception  to  the  charge,  when  the  part 
of  the  transcript  containing  the  purported  bill  of 
exceptions  was  inserted  by  the  clerk  of  the  coun- 
ty court  after  the  transcript  had  been  filed  in 
the  Court  of  Civil  Appeals,  without  authority  of 
the  latter  court  and  more  than  M)  days  after  the 
appeal  bond  had  been  perfected. 

[Ed.  Note. — For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  S{  2803-2806;  Dec.  Dig.  ®=s> 
648.] 

4.  Apfeai,  and  Ebbob  €=»1001  —  Kkvixw  — 
Veedict. 

In  a  suit  for  the  sum  alleged  to  be  due  upon 
an  oral  lease  of  pasture  land  for  six  months,  and 
for  a  pasturer's  lien  upon  defendant's  cattle, 
where  defendant  denied  the  contract  pleaded,  the 
verdict  for  defendant  would  not  be  disturbed  by 
reason  of  his  admission  that  he  had  put  cattle 
in  the  pasture,  and  that  he  owed  pasturage  for 
same  head  of  cattle. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8922,  3928-3034;  Dec.  Dig. 
«=»1001.] 

5.  CONTBACTS     «=»346— Pleadxno— Recovkbt 
ON  QUANTTTM  MEBDIT. 

Under  a  petition  based  on  an  alleged  oral 
contract  for  the  lease  of  pasture  land,  plaintiff 
could  not  recover  on  a  quantum  meruit 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1181-U38;   Dec.  Dig.  <3=»346.] 

Appeal  from  Stonewall  County  Court;  B. 
S.  Ttllotson,  Judge. 

Action  by  Oeorge  B.  WUte  against  Will 
Barrow  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

T.  E.  Knight  and  J.  M.  Carter,  both  of 
Aspermont,  for  appellant  McCart,  Curtis  & 
McCart,  of  Ft  Worth,  for  appellees. 

BUCK,^jr.  [1]  On  December  4,  1916,  this 
appeal  was  dismissed,  on  the  ground  that, 
Inasmuch  as  the  record  failed  to  contain  a 
transcript  of  any  Justice  court  proceedings, 
and  the  amount  involved  did  not  exceed 
$200,  such  record  failed  to  affirmatively  show 
how  the  trial  court  had  acquired  appellate 
jurisdiction,  and  It  appeared  that  It  did  not 
Iiave  original  Jurisdiction  of  the  amount  in- 
volved. But  the  appellant  calls  our  attention 
to  an  act  of  the  Thirty-Third  Legislature,  In- 
creasing the  dvil  Jurisdiction  of  the  county 
court  of  Stonewall  county,  giving  said  court 
original  concurrent  Jurisdiction  with  the  Jus- 
tice courts  in  all  dvll  matters.  This  statute 
being  in  the  nature  of  a  local  at  special  law, 
and  our  attention  not  having  been  directed 
thereto  In  the  brief  of  either  appelant  or 
appellee,  or  in  the  transcript,  we  did  not 
take  into  consideration  its  enactment  There- 
fore we  hereby  withdraw  our  original  opin- 
ion, set  aside  the  order  of  dismissal,  grant 
the  motion  for  rehearing,  and  proceed  to 
consider  the  appeal  on  its  merits.  Geo.  E. 
White  brought  this  suit  against  Will  and  W. 
E.  Barrow  for  the  sum  of  $1S0,  alleged  to  be 
due  upon   an  oral  lease  contract  covering 


three  sections  of  land  In  Stonewall  county; 
it  being  alleged  that  the  lease  was  made  by 
and  between  W.  H.  Lee,  agent  of  and  acting 
for  said  White,  and  W.  B.  Barrow,  who  act- 
ed fi>r  himself  and  his  son  WiU.  Said  con- 
tract was  alleged  to  have  been  made  on  Au- 
gust 81,  1913,  and  was  to  begin  September 
1st,  thereafter,  and  to  continue  for  six 
months.  Plaintiff  alleged  that.  In  pursuance 
of  said  contract  the  defendants  did  pasture 
their  cattle  on  the  lands  described,  beginning 
on  September  1,  1913.  He  further  alleged 
a  pasturer's  lien  upon  some  20  head  of  cat- 
tle. Defendants  specially  denied  the  making 
of  the  contract  pleaded  by  plaintiff,  and  de- 
nied owing  plaintiff  any  sum  of  -money ;  they 
further  alleged  that  if  in  fact  any  of  their 
cattle  grazed  upon  the  lands  of  plaintiff, 
they  did  so  because  the  fences  were  down 
and  insufficient  to  keep  said  cattle  out  Upon 
a  general  charge,  the  Jury  returned  the  fol- 
lowing verdict:  "We,  the  Jurors,  find  for 
the  defendant,"  whereupon,  the  court  en- 
tered Judgment  for  both  defendants.  Plain- 
tiff appealed. 

[2]  In  his  first  assignment  appellnnt  ques- 
tions the  sufficiency  of  this  verdict  to  sus- 
tain the  Judgment  rendered.  We  think  the 
assignment  must  be  overruled.  In  Lawson  v. 
Robinson,  68  Kan.  737,  75  Paa  1013,  it  Is 
held  that  a  verdict  which  Is  silent  as  to  one 
defendant  Is  equivalent  to  a  verdict  In  his 
favor.  To  the  same  effect  Is  the  holding  in 
Railway  v.  James,  73  Tex.  12,  10  S.  W.  744, 
15  Am.  St.  Rep.  743.  In  Trammell  v.  Rosen, 
167  S.  W.  1161,  ovt  Supreme  Court  holds 
that  a  final  Judgment  can  be  based  upon  a 
verdict  which  does  not  expressly,  but  only 
by  implication,  dispose  of  all  the  Issues. 
See  Railway  v.  Gallaher,  79  Tex.  '685,  16  S. 
W.  696;  Railway  v.  Llghtfoot  (writ  denied) 
48  Tex.  Civ.  App.  120,  106  S.  W.  395;  Tom 
V.  Sayers,  64  Tex.  343. 

[3]  We  cannot  consider  the  exceptions  to 
the  charge,  to  the  giving  of  which  the  sec- 
ond assignment  Is  nr^ed,  because  It  appears, 
by  reference  to  the  transcript,  that  the  por- 
tion of  the  transcript  containing  what  pur- 
ports to  be  the  bill  of  exception,  complaining 
of  this  charge,  was  inserted  by  the  clerk  of 
the  county  court  of  Stonewall  county  after 
the  transcript  had  been  filed  In  this  court, 
and  more  than  90  days  after  the  appeal 
bond  bad  been  perfected  and  without  author- 
ity from  this  court,  and  without  any  motion 
filed  herein.  We  cannot  believe  that  the 
clerk  or  the  counsel  for  appellant  intended 
by  this  act,  committed,  evidently,  while  the 
transcript  was  In  the  custody  of  appellant's 
counsel,  any  impropriety,  and  therefore  we 
do  not  think  it  necessary  to  further  refer  to 
the  matter,  except  to  say  that  we  can  give 
the  assignment  no  consideration.  Article 
1608,  Vernon's  Sayles'  Tex.  Civ.  Stat;  Da- 
vis v.  McGehee,  24  Tex.  210;  Wells  v.  Drls- 
keU,  105  Tex.  77,  146  S.  W.  333. 


4=»For  other  casea  see  same  topic  and  KEY-NUMBER  in  all  Key-Numb«rad  OlswU  and  Indexes 
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'  [4, 11  The  fourth  assignment  attacks  the 
verdict  and  judgment  as  contrary  to  the  law 
and  evidence  because  W.  E.  Barrow,  one  of 
the  defendants,  "testified  that  he  made  the 
lease  contract  with  plaintiff's  agent,  W.  H. 
Lee,  under  which  he  the  next  day  put  some 
00  head  of  cattle  upon  the  alleged  premises," 
eta  By  reference  to  the  statement  of  facts, 
It  will  be  seen  that,  while  Mr.  Barrow  admit- 
ted that  about  the  latter  part  of  August, 
1913,  having  some  cattle  in  the  "sbinnery," 
and  having  no  water  for  them,  be  called  up 
Mr.  Lee  over  the  idione  and  asked  blm  about 
leasing  the  pasture  described,  yet  he  states 
that  Mr.  Lee  told  him  he  bad  sold  the  land 
to  Mr.  White,  who  lived  at  Ft  Worth,  and 
that  he  (Lee)  would  see  White  about  It  the 
next  time  he  came  up  from  Ft.  Worth,  and 
let  Barrow  know  what  he  said,  but  that  Lee 
never  said  anything  more  about  the  lease; 
that,  however,  the  next  morning  after  this 
conversation,  he  did  put  some  65  head  of  cat- 
tle in  this  pasture ;  that  the  next  day,  or  the 
second  day  thereafter,  some  35  head  got  out  of 
the  pasture,  and  be  "threw  them  back  in  the 
'shlnnery.' "  He  admitted  owing  WlUte  pas- 
turage for  the  remaining  30  head  for  some- 
thing Uke  40  days  at  60  cents  a  head.  But 
since  Barrow  denied  the  contract  pleaded  by 
plaintiff,  we  think  the  verdict  and  Judgment 
cannot  be  disturbed  by  reason  of  this  evi- 
dence and  admission  by  defendant.  Plaintiff 
could  not  recover  on  quantum  meruit  under 
his  petition,  which  was  based  upon  an  al- 
leged contract  Walker  v.  Dickey,  44  Tex. 
Civ.  App.  110,  98  S.  W.  669;  Thornton  v. 
Moody,  24  S.  W.  332. 

Finding  no  error,  the  Judgment  of  the  trial 
court  is  affirmed,  but  by  reason  of  such  Judg- 
ment the  plaintiff  below  is  not  denied  the 
right  to  recover,  in  another  suit  based  upon 
quantum  meruit,  any  money  due  blm  for 
pasturage  by  the  defendants. 

Affirmed. 


PHELPS  V.   PECOS  VALLEY  SOUTHEBK 
BY.  CO.     (No.  625.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Feb.  S,  1916.) 

Adverse  Possession  «=»82— "Colob  of  Ti- 
tle"—Unrecobded  Deed — "Void." 

Under  Bev.  St  art  6824,  providing  that 
unrecorded  deeds  shall  be  "void  as  to  subse- 
quent purchasers  without  notice,  but  valid  be- 
tween the  parties,  an  unrecorded  deed  is  "color 
of  title"  against  a  good-faith  subseqnent  pur- 
chaser within  articles  6672,  5673,  providing  a 
three-year  limitation  in  case  of  color  of  title,  and 
defining  it  as  a  deed  not  regular,  but  not  want- 
ing in  intrinsic  fairness  and  honesty;  the  word 
"void"  in  the  statute  being  used  in  the  sense 
of  voidable,  and  the  nonrecording  not  amounting 
to  a  want  of  fairness,  etc. 

(Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
RPRsion,  Cent  Dig.  U  468-471;  Dec.  Dig.  «=» 
82. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title;  Void.] 


Appeal  from  District  Court,  Ward  County; 
S.  J.  Isaacks,  Judge. 

Trespass  to  try  title  by  J.  G.  Phelps  against 
the  Pecos  Valley  Southern  Ballway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

W.  A.  Hudson,  of  Pecos,  and  Short  &  Field, 
of  Dallas,  for  appellant  J.  W.  Parker,  Clay 
Cooke,  and  Boss  &  Hubt>ard,  all  of  Peoos, 
for  appellee. 

HICOINS,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  Phelps  against  the 
appellee.  3.  W.  Parker  Is  the  common  source 
of  title.  On  January  4, 1909,  he  conveyed  the 
premises  in  controversy  to  M.  L.  Swlnehart 
This  deed  was  not  recorded.  By  deed  dated 
May  6,  1910,  recorded  February  14,  1911, 
Swlnehart  conveyed  the  same  to  appellee. 
Appellee  went  into  possession  on  or  about 
March  1,  1910,  and  remained  In  continuous, 
peaceable,  and  adverse  possessicm  untU  the 
filing  of  this  suit  on  May  21,  1014.  By  deed 
dated  November  10, 1909,  recorded  November 
10, 1909,  Parker,  for  a  valuable  consideration, 
conveyed  the  premises  to  the  Jesse  French 
Piano  &  Organ  Company,  who,  in  turn,  con- 
veyed same  to  Phelps  by  deed  dated  October 
30,  1914,  recorded  November  4,  1914.  This 
deed  was  executed  in  ratification  of  a  prior 
ineffective  deed  of  said  company  to  Phelpa, 
dated  December  29,  1909,  which  was  filed  for 
record  January  6,  1910.  On  November  10, 
1909,  and  December  29,  1909,  the  Jesse 
French  Piano  &  Organ  Oontpany  and  Phelps 
had  no  notice,  actual  or  constructive,  of  the 
deed  from  Parker  to  Swlnehart,  and  the 
entry  upon  the  land  by  the  appellee  on  Mar<^ 
1,  1910,  was  the  first  notice  Phelps  had  of  Ita 
claim  to  the  land.  The  only  questlbn  presoit- 
ed  is  whether  appellee  acquired  title  under 
the  three-year  statute  of  limitation. 

Article  6824,  B.  6.,  provides  that  all  con- 
veyances of  land  shall  be  void  as  to  subse- 
quent purdiasers  for  a  valuable  cooaideration 
without  notice  unless  they  shall  be  acknowl- 
edged and  filed  for  record  as  required  by 
law;  but  the  same,  as  between  the  parties 
and  their  heirs,  and  as  to  subsequent  pur- 
Chasers  with  notice  thereof,  or  without  val- 
uable consideration,  shall  neverttadess  be 
valid  and  bindbig.  By  article  6672  B.  S.,  It 
is  provided  that  every  suit  to  recover  real 
estate,  as  against  one  in  peaceable  and  ad- 
verse possession  thereof  under  title  or  color 
of  title,  must  be  brought  within  three  years 
next  after  the  cause  of  action  shall  have 
accrued.  The  point  at  issue  between  the  par- 
ties resolves  itself  Into  this:  Does  an  unre- 
corded deed  constitute  color  of  title  witblu 
the  meaning  of  articles  5672  and  5673,  B.  S.? 
If  so,  Judgment  was  properly  rendered  for 
appellee. 

Appellant  calls  to  our  attention  the  cases 
of  Cox  V.  Bray,  28  Tex.  247,  WaU  v.  Lub- 
bock, 62  Tex.  Civ.  App.  405,  118  S.  W.  886, 
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Watson  V.  Watson,  55  S.  W.  1S3,  and  Lynn  v. 
Burnett,  34  Tex.  Civ.  App.  336,  79  S.  W.  64, 
where  it  was  held  that  void  deeds  were  in- 
sufflcient  to  sappoit  the  three-year  statute; 
also  to  Latimer  y.  Logwood,  27  8.  W.  960, 
where  a  like  holding  was  made  with  respect 
to  a  void  Judgment.  Upon  the  authority  of 
these  cases,'  it  Is  insisted  appeUee  could  not 
acquire  a  prescriptive  right  under  the  stat- 
ute because  the  unrecorded  deed  from  Parker 
to  Swinehart  was  void  as  to  him  ;  he  having 
purchased  the  premises  for  value  and  without 
notice  thereof.  The  cases  cited  are  distin- 
guishable. In  each  of  than  the  instrument 
relied  upon  as  the  basis  of  the  prescriptive 
right  was  void  ab  Initio  and  a  complete  nul- 
lity. Such  is  not  the  case  here.  The  deed 
from  Parker  to  Swinehart  was  valid  and 
binding  between  the  parties,  as  well  as  to 
subsequent  purchasers  with  notice  or  with- 
out a  valuable  consideration.  The  word 
"y(rtd"  means  that  which  has  no  force  or 
effect  It  Is  often  used  as  in  effect  meaning 
voidable  only ;  and  It  is  seldom,  except  in  a 
very  clear  case,  to  be  regarded  as  implying 
a  complete  nulIitT',  but,  in  a  legal  sense,  is 
to  be  taken  subject  to  a  large  qualification  in 
view  of  all  the  circumstances  calling  for  Its 
appUcation  and  the  rights  and  interests  to 
be  affected  in  a  given  casa  The  term  "void" 
can  only  accurately  be  applied  to  those  con- 
tracts that  have  no  effect  whatever;  which 
are  mere  nullities  and  Incapable  of  confirma- 
tion or  ratification.  It  Is  rarely  that  things 
are  wholly  void  and  without  force  and  effect 
as  to  all  persons  and  for  all  purposes  and 
Incapable  of  being  made  otherwise.  Things 
are  voidable  which  are  valid  and  effectual 
until  they  are  avoided  by  some  act  The  dis- 
tinction between  void  and  voidable  transac- 
tions is  a  fundamental  one,  though  it  is  often 
obscured  by  carelessness  of  language.  As  ap- 
plied to  contracts,  the  distinction  between  the 
terms  is  often  one  of  great  practical  Im- 
portance, and,  whenever  accurately  used,  the 
term  "void"  can  only  properly  be  applied  to 
Bucb  contracts  as  are  mere  nullities  and 
incapable  of  confirmation  or  ratiflcation. 
These  rules  to  which  we  have  Just  adverted 
are  well  settled,  and  it  is  apparent  that  an 
unrecorded  deed  is  not  to  be  considered  a 
void  instrument  as  against  a  subsequent  pur- 
chaser In  the  sense  that  It  has  no  force  or 
effect,  or  as  a  mere  nullity,  which  is  inca- 
pable of  ratification  or  confirmation.  Upon 
the  C(»itrary,  it  is  plain  that  the  term  "void" 
in  article  6824  is  used  In  the  souse  of  "void- 
able." It  is  undoubtedly  true  that  a  void 
deed  is  lacking  in  that  intrinsic  fairness  and 
honesty  demanded  by  article  5673  in  order 
to  constitute  color  of  title.  The  cited  cases 
are  referable  to  this  prtadple.  It  is  equally 
true,  however,  that  an  instrument  valid  be- 
tween the  parties  thereto  is  intrinsically  fair 
and  honest,  although  it  may  be  voidable  at 
the  suit  of  a  third  party  for  proi>er  cause. 
Hence  the  soundness  of  appellant's  conten- 
tion may  be  admitted — that  a  void  deed  Is 


so  lacking  in  intrinsic  fairness  and  honesty 
that  it  does  not  constitute  color  of  title — 
but  this  is  beside  the  question  when  we  con- 
sider that  the  deed  from  Parker  to  Swinehart 
was  not  void,  but  voidable  merely  at  the  in- 
stance of  the  subsequent  vendee  of  Parker, 
the  Jesse  French  Piano  &  Organ  Company, 
and  its  vendee,  Phelps. 

In  order  to  determine  whether  appellee's 
unrecorded  deed  constitutes  color  of  title,  it 
is  only  necessary  to  inquire  whether  it  is  in- 
trinsically fair  and  honest  The  deed  is 
clearly  valid  as  between  Parker  and  Swine- 
hart, and  therefore  neither  void  in  the  cor- 
rect sense  of  the  term,  nor  lacking  In  intrin- 
sic fairness  and  honesty.  The  fact  that  it 
was  unrecorded  is  what  constitutes  it  color 
of  title.  Had  the  instnunent  been  duly  re- 
corded, appellee  would  have  had  title  to  the 
premises  notwithstanding  appellant's  subse- 
quently acquired  and  subsequently  recorded 
deed.  It.  is  apparent  that  Swinehart's  fail- 
ure to  record  his  deed  did  not  operate  to 
make  it  void  as  between  him  and  his  grantor, 
nor  did  such  failure  affect  the  fairness  and 
honesty  of  the  transaction  between  them. 
While  he  undoubtedly  would  be  estopped  to 
assert  title  as  against  one  holding  under  a 
subsequently  acquired  deed  for  value  without 
notice,  this  does  not  render  his  deed  "void" 
in  the  technical  sense  of  that  term  nor  make 
It  lacking  in  intrinsic  fairness  and  honesty. 
Article  5673,  R.  S.,  not  only  defines  "color  of 
title,"  but  aptly  illustrates  it  as  follows: 

"And  by  'color  of  title'  is  meant  a  consecative 
chain  of  such  transfer  down  to  such  ^rson  in 
possessioii,  without  being  regular,  as  if  one  or 
more  of  the  memorials  or  munimenta  be  not 
registered,  or  not  duly  registered,  or  be  only  in 
writing,  or  such  like  defect  as  may  not  extend 
to  or  include  the  want  of  intrinsic  fairness  and 
honesty." 

Chief  Justice  Staytoo,  speaking  for  our 
Supreme  Court  In  Grigsby  et  al.  v.  May  et  al., 
84  Tex.  240,  19  S.  W.  343,  and  discussing  the 
definition  of  "color  of  tltte"  as  given  in  ar- 
ticle 5673,  says: 

"This  definition  doubtless  was  intended  to  give 
instances  in  which  the  chain  of  transfer  would 
not  be  regular,,  within  the  meaning  of  the  stat- 
ute ;  bat  want  of  rej^ration  or  of  doe  registra- 
tion in  the  chain  giving  color  of  title  could  have 
no  operation  in  the  matter  of  notice,  and  evi- 
dently was  not  intended  to  affect  the  right  of  a 
person  holding  under  color  of  title;  for,  not- 
withstanding such  irregularities  may  exist,  the 
game  protection  is  given  as  would  be  were  the 
party  oolding  under  'title.'  " 

Continuing,  and  still  discussing  the  defini- 
tion as  illustrated  by  the  words  of  the  stat- 
ute, Judge  Stayton  says: 

"The  other  illustration  is  where  one  or  more 
of  the  muniments  of  title  'be  only  in  writing,' 
which  evidently  was  intended  to  cover  cases  in 
which  the  evidence  of  right,  though  in  writing, 
was  not  executed  in  the  manner  prescribed  by 
law;  and,  under  the  statute,  these  are  not  de- 
fects which  make  the  muniments  wanting  in  In- 
trinsic fairness  and  honesty.'  The  statute,  how- 
ever, in  effect,  does  declare  that  like  defects 
in  regularity  will  cause  the  claim  to  be  only  'col- 
or of  title,'  and  does  not  deprive  those  of  this 
effect  unless  they  be  wanting  in  intrinsic  fair- 
ness and  honesty." 
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In  the  same  case,  the  court  refers  to  the 
case  of  Pearson  t.  Bnrdltt.  2e  Tex.  178,  80 
Am.  Dec.  649,  and  quotes  and  adepts  the 
explanation  there  given  of  the  words  "in- 
trinsic fairness  and  honesty,"  embraced  in 
the  definition  of  "color  of  title"  in  the  stat- 
ute, in  the  following  language: 

"All  the  examples  of  irregularity  given  have 
relation  to  the  muniment  of  right,  and  for  this 
reason  it  was  decided  in  Pearson  v.  Burditt 
that  'the  term,  "intrinsic  fairness  and  honesty," 
embraced  in  the  definition  of  color  of  title  in  our 
statute,  relates  to  the  means  of  proving  the  right 
of  property  in  the  land,  so  as  to  moke  the  atle 
equitably  equal  to  a  regular  chain.'  By  'equi- 
tably equal  to  a  regular  chain'  we  understand  to 
have  been  meant  simply  that,  if  the  muniments 
in  the  chain  of  transfer  were  in  fact  freely  ex- 
ecuted by  the  persons  whose  acts  they  appear  to 
be,  then  they  are  sufficient  if,  upon  their  faces, 
they  show  such  right  to  land  as  a  court  of 
equity  would  enforce  as  between  the  parties  to 
the  instrument ;  and  that  this  is  wliat  was  in- 
tended is  evident  from  the  facts  of  the  case 
then  under  consideration  by  this  court." 

As  between  Parker  and  Swinehart,  the 
deed  of  January  4,  1009,  was  in  all  respects 
regular  and  binding  upon  both,  and  as  a  re- 
sult possessed  the  intrinsic  fairness  and  hon- 
esty which  is  demanded  by  tlie  statute  of  all 
the  links  in  a  regular  chain  of  transfer  from 
and  under  the  sovereignty.  This  deed,  there- 
fore, although  unrecorded,  is  not  in  any 
sense  void,  as  contended  for  by  appellant, 
and  proof  of  its  execution,  together  with 
proof  of  tliree  years'  peaceable  and  adverse 
possession,  was  a  complete  bar  to  plaintlfCs 
action.  As  is  Indicated  above,  an  examina- 
tion of  the  adversely  cited  authorities  vriU 
show  that  in  every  instance,  the  instrument 
attacked  was  void  in  the  strictest  sense  as 
between  the  parties  thereto^  and  therefore 
lacking  in  intrinsic  fairness  and  honesty.  It 
has  never  been  held,  so  far  as  we  are  advised, 
that  a  deed  which  is  valid  and  bindng  be- 
tween the  parties  Is,  because  unrecorded,  void 
in  the  strict  sense  of  that  term,  or  that  It 
is  so  lacking  in  Intrinsic  fairness  and  honesty 
that  it  does  not  constitute  color  of  title.  In- 
deed, such  a  holding  would  be  manifestly  In- 
congruous, in  view  of  article  5673,  wliich  ex- 
pressly defines  color  of  title  as  a  consecu- 
tive chain  of  transfer,  down  to  the  person  in 
possession,  without  being  regular,  and  in- 
stances such  an  irregularity  as  failure  to 
register,  or  duly  register,  one  or  more  of  the 
muniments. 

Affirmed. 


FREEMAN  et  al.  v.  TEXAS  4  P.  RT.  (30. 
(No.  515.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

Jan.  20,  1916.    Rehearing  Denied 

Feb.  19,  1916.) 

Appeal  and  Ebbob  €=3760— Absionuknts  of 

E  RR  O  It     B  RIE  F 

Under  Rev.  St  1911,  art  1612,  as  amended 
by  Acts  3.3d  Leg.  c  l^d  (Vernon's  Sayles'  Ann. 
Cly.  St  1914,  art  1612),  making  the  grounds 
assigned  in  the  motion  for  new  trial  to  consti- 


tnte  the  assignments  of  error,  the  assignments 
ot  error  in  the  brief  mnst  be  true  copies  of  the 
corresponding  paragraphs  of  the  motion  for 
new  trial,  and  not  rewritten  oe  reconatmcted  as- 
signments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3095 ;   Dec.  Wg.  «=>760.] 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;  P.  R.  Price,  Judge. 

Action  by  Mrs.  M.  E.  Freeman  and  others 
against  the  Texas  &  Pacific  RaUway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

John  T.  Hill  and  O.  Ii.  Bowoa,  both  of  El 
Paso,  for  appellants.  Geo.  Thompson,  of 
DaUas,  and  RusseU  &  Glllett,  of  El  Paso,  for 
appellee. 

WALTHALL,  J.  This  suit  was  bron^t  by 
appellants  to  recover  cX  ftppeSlee  the  value 
of  a  race  horse  shipped  by  W.  B.  Freeman, 
from  DaUas,  Tex.,  to  El  PasOb  Tex.,  on  ap- 
pellee's line  ca  railroad.  It  is  alleged  that 
while  en  route  the  horse  was  taken  with  ship- 
per's fever  from  exposure  and  want  of  at- 
tention, and  died  in  a  few  days  after  readi- 
Ing  its  destination.  Ap];>ellee  is  charged  by 
appellants  with  negligence  in  not  properly 
caring  for  the  horse  while  in  Its  care  and 
custody,  negligence  in  faUore  to  exercise 
ordinary  care  in  transporting  the  borae  with- 
in a  reasonable  time.  The  view  we  take  ot 
the  case  we  need  not  further  state  the  is- 
sues. The  case  was  submitted  to  a  jury.  A 
verdict  was  returned  in  favor  of  appellee 
under  a  general  charge  submitting  only  the 
issue  of  negligence  In  the  alleged  failure  to 
exercise  ordinary  care  to  transport  the  horse 
within  a  reasonable  time.  Apprilants  filed 
an  amended  motion  for  a  new  trial,  which 
the  court  heard  and  orerruled. 

Appellants  sutMnit  two  assignments  of  et- 
ror,  each  referring  to  paragraphs  in  the  mo- 
tion for  new  trial,  as  the  basis  for  the  as- 
signments, and  each  assignment  followed  by 
several  propositions  thereunder,  but  neither 
of  the  assignments  conform  to  the  .statute 
and  roles  for  the  preparation  and  submis- 
sion of  cases  to  appellate  courts,  niey  eadi 
fail  to  correctly  copy  in  the  brief  as  the  basis 
tor  the  errors  assigned,  the  corresponding 
ground  for  a  new  trial  as  stated  in  the  mo- 
tion. Article  1612  of  the  Revised  Statutes, 
as  amended  by  the  Thirty-Third  Legislature 
(chapter  136,  p.  276),  makes  the  grounds  as- 
signed in  the  motion  for  a  new  trial,  where 
such  motion  is  filed,  to  constitute  the  assign- 
ments of  error.  The  Courts  ci  Civil  Am>eals 
have  uniformly  held  that  the  rules  for  brief- 
ing cases  contemplate  that  the  assignments 
of  error  in  the  briefs  shall  be  true  cities  of 
the  corresponding  paragraphs  of  the  motion 
for  new  trial,  and  not  rewritten  or  recon- 
structed assignments  or  grounds.  Ruth  v. 
Cobe,  165  S.  W.  580;  Coons  v.  Lain,  168  S. 
W.  981;  Overton  v.  Colored  Knights  of 
Pythias,  163  S.   W.  1053;    Hayes  v.  Oroes- 
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beck,  146  S.  W.  327;  Smith  v.  Bogle,  165  S.  W. 
35;  Dees  v.  Thompson,  166  S.  W.  66;  J.  B. 
Farthing  Lumber  Ca  v.  lUlg,  179  S.  W.  1092. 
Prior  to  the  amended  statute,  it  was  held 
that  the  assignments  filed  with  the  clerk  in 
the  trial  court  must  be  correctly  copied  in 
the  briefs,  and  that  it  was  not  permissible 
to  present  asstgnmeints  as  to  either  form  or 
substance  not  correctly  copied.  Stephenvllle 
OH  Mill  Co.  ▼.  McNeUl,  57  Tex.  Civ.  App.  252, 
122  S.  W.  911;  Horseman  t.  Coleman  Coun- 
ty, 57  S.  W.  304.  The  above  is  the  construc- 
tion the  courts  place  upon  rule  29  (142  S.  W. 
xll)  for  the  submission  of  casea  Again,  ma- 
terial matter  not  found  in  the  correspond- 
ing paragraph  in  the  motion  for  new  trial  is 
stated  in  the  assignments  in  the  briefs.  Chief 
Justice  Key,  in  Pate  v.  Vardeman,  141  S.  W. 
317,  stnmgly  criticizes  such  practice  and 
holds  that  a  ground  in  the  assignment  of  er- 
ror incorrectly  copied  in  the  brief  should  not 
be  considered.  We  expressly  disclaim  any 
reflection  upon  the  motives  of  counsel  in  the 
Instant  case  in  this  matter.  We  are  quite 
sure  there  was  no  improper  motive  upon  their 
part  in  presenting  reconstructed  assignments, 
but  adhering  to  a  practice  which  this  court 
has  adopted  and  which  is  deemed  salutary, 
we  decline  to  consider  the  assignments. 

We  deem  it  unnecessary  to  copy  the 
grounds  stated  in  the  motion  for  new  trial, 
and  the  corresponding  assignments  in  the 
briefiB,  as  the  grounds  in  the  motion  and  the 
assignments  in  the  briefs  are  lengthy;  but 
an  inspection  of  the  two  discloses  that  no 
effort  was  made  to  correctly  copy  in  the 
briefs  as  assignments  of  error  the  grounds 
stated  in  the  motion.  Judge  Hendricks,  of 
the  Seventh  Court  of  Civil  Appeals,  in  Ed- 
wards v.  Youngblood,  162  S.  W.  1164,  gives 
some  most  excellent  reasons  why  the  assign- 
ments Should  be  distinct  and  correct  copies 
of  the  corresponding  grounds  in  the  motion 
for  new  trial,  holds  as  mandatory  the  statute 
making  the  grounds  of  error  in  the  motion 
for  new  trial  to  constitute  the  assignments 
of  error,  and  refused  to  consider  assignments 
not  the  same  in  form  or  substance  as  those 
in  the  motion.  Appellee,  in  its  objections  to 
a  consideration  by  this  court  of  the  assign- 
ments, iwints  out  other  objections  to  the  ap- 
pellants' two  assignments,  some  of  which  are 
well  taken,  and  others  are  not  so  clear,  but 
we  deem  it  unnecessary  to  consider  them. 

For  the  reasons  stated  in  this  opiolon,  the 
assignments  cannot  be  considered.  ^Qie  case 
Is  afDrmed. 


ST.  LOUIS,  B.  &  M.  RY.  00.  v.  JENKINS.* 

(No.  S652.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  19,  1916.    Rehearing  Denied 

Feb.  16,  1916.) 

1.  Tbial  *=>260— Rbquicsted  Instbuotiorb— 

GrVEN  iNBTRtJCTIONS. 

In  an  action  for  the  death  of  a  railway  en- 
gineer,  killed   when   hia  engine  left  the  track, 


wherein  the  tradt  was  alleged  to  have  been  un- 
even and  unsafe,  where  the  jury  found  that  the 
track  was  unsafe  and  that  the  defendant  was 
negligent  in  having  it  in  such  condition,  and  that 
the  locomotive  by  which  deceased  was  killed  was 
not  a  reasonably  safe  one  for  use  along  thn  track 
when  handled  with  ordinary  care,  defendant's 
requested  charge  as  to  whether  the  locomotive 
operated  by  deceased  at  the  time  of  the  wreck  in 
which  he  was  killed  was  dangerous  for  the  char- 
acter of  the  work  in  which  it  was  then  used, 
was  properly  refused,  as  it  could  have  added 
nothing  to  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  651-659;    Dec.  Dig.  <8=>260.] 

2.  Tbial  «=3350—  Special  Ibsueb  —  SxTBins- 

BION. 

In  such  action  where  the  jury  found  that 
the  track  was  not  safe  and  that  defendant  had 
not  used  ordinary  care  to  keep  It  safe  for  such 
a  locomotive  as  deceased  was  using  when  killed, 
and  that  the  locomotive  was  not  a  reasonably 
safe  one,  the  submission  of  a  special  issue  as  to 
whether  or  not  the  unsafe  track,  if  it  was  un- 
safe, or  the  unsafe  locomotive,  if  it  was  unsafe, 
was  the  proximate  cause  of  the  accident,  or 
whether  both  were  the  proximate  cause,  was  not 
injurious  to  defendant,  as  no  intelligent  jury 
could  have  been  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  828-833;   Dec.  Dig.  «S=»350.] 

3.  Trial  «=>350  —  Special  Issues  —  Subiob- 

BION. 

In  such  action  where  the  court  submitted 
an  issue  as  to  whether  the  engineer  at  the  time 
of  the  derailment  was  using  ordinary  care  in 
handling  the  locomotive  by  which  he  was  killed, 
and  where  the  rate  of  speed  was  found  in  answer 
to  another  issue,  the  defendant's  requested  issue 
as  to  whether  deceased  was  exercising  ordinary 
care  to  run  his  engine  at  a  safe  rate  of  speed 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont. 
Dii;.  S§  828-833 ;   Dec.  Dig.  <S=»350!] 

4.  Tbial  «=9260  —  Action  fob  Death  —  Re- 
quested Chaboes — Given  Chaboes. 

A  special  charge  was  properly  refused  when 
it  was  covered  by  the  other  charges  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  651-659;    Dec  Dig.  <8=>260.] 

Appeal  from  District  Court,  Nueces  Ooun- 
ty ;  W.  B.  Hopkins,  Judge. 

Action  by  Jesse  F.  Jenkins  against  the  St. 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Claude  Pollard  and  E.  H.  Crenshaw,  Jr., 
both  of  KingsviUe,  and  H.  R.  Sutherland  and 
Robt.  W.  Stayton,  both  of  Corpus  Christi,  for 
appellant.  John  C.  Scott  and  W.  L.  Dawson, 
both  of  Corpus  Christi,  for  appellee. 

CARL,  J.  This  is  the  tliird  time  this  case 
has  been  before  this  court,  the  first  opinion 
being  reported  in  163  S.  W.  621,  and  the  sec- 
ond in  172  S.  W.  984.  The  first  of  those 
opinions  is  referred  to  for  a  statement  of  the 
nature  of  the  case.  Such  other  matters  aa 
it  may  be  necessary  to  mention  will  appear 
as  we  proceed  with  this  opinion. 

[1]  Appellant  complains  that  the  court 
erred  In  refoslng  its  requested  special  Issue 
No.  1,  wbicb  Is: 

"State  whether  or  not  the  locomotive  which 
was  being  operated  by  Harvey  E.  Jenkins  at 
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the  time  of  the  wreck  in  which  he  was  killed  was 
dangerous  for  the  character  of  work  in  which  it 
was  then  being  nsed." 

Plaintiff  alleged  that  the  locomotive  with 
which  his  son  was  supplied  was  a  yard  or 
switch  engine,  Intended  for  use  In  the  yards 
and  at  stations,  that  it  bad  no  pony  tracks 
or  pilot,  and  that  on  acconnt  of  its  nature 
and  constmction  it  was  not  safe  to  nse  as 
an  ordinary  engine  on  the  main  line  of  de- 
fendant's road;  that,  notwitlistandlng  these 
facts,  defendant  carelessly  and  negligently 
used  said  engine  on  its  main  line  for  the  pur^ 
pose  of  drawing  cars  long  distances,  and 
was  causing  deceased  to  nse  it  at  the  time  of 
his  death;  and  that  the  track  was  unsafe 
for  that  kind  of  locomotive  and  it  was  dan- 
gerous to  operate  such  locomotive  on  said 
main  line  as  an  ordinary  engine  used  for 
the  usual  traflflc  on  the  main  line.  The  fact 
that  the  roadbed  was  not  in  proper  condition 
and  that  said  engine  was  unsnited  to  the 
main  line  work  are  the  grounds  of  negli- 
gence causing  the  wreck.  The  track  was 
alleged  to  have  been  uneven  and  unsafe  for 
locomotives  to  pass  over,  because  it  was  not 
properly  ballasted  and  had  sunken  joints  at 
and  near  the  place  of  the  wreck. 

The  Jury  found  that  the  roadbed  was  in  an 
unsafe  condition  for  the  use  and  passage  of  a 
locomotive  thereon  such  as  the  one  being  used 
by  deceased  at  the  time  he  was  killed;  and 
that  the  railway  company  bad  failed  to  use 
ordinary  care  to  have  Its  track  and  roadbed 
in  a  safe  and  proper  condition  for  the  use 
and  passag^  thereon  of  such  a  locomotive 
as  the  one  being  used,  when  handled  wltb 
ordinary  care. 

The  train  crew  was  stringing  telegraph 
wire  on  the  main  Une,  and,  at  the  time  of 
the  wreck,  were  going  to  the  place  where 
they  were  working.  The  engine  did  not  have 
a  pilot  or  pony  trucks,  and  the  evidence  Is 
sufficient  to  show  that  It  was  unsuited  to 
main  line  runs,  because  it  was  not  protected 
and  balanced  by  pony  trucks.  If  appellant 
means  by  the  requested  charge  that  the 
actual  work  of  stringing  wires  was  not  un- 
safe for  such  an  engine,  it  is  sufficient  an- 
swer that  they  were  not  engaged  in  that 
character  of  work  at  the  time  of  the  wreck, 
but  were  pulling  a  string  of  cars  on  the 
main  line  going  to  that  place  where  the  work 
was  being  done,  at  the  time  the  accident 
happened.  And  we  are  unable  to  see  that 
this  engine  would  come  under  a  different 
rule  than  would  apply  to  an  ordinary  engine 
on  the  main  line.  If  they  had  been  at  the 
place  and  doing  the  work  they  intended  to 
do,  it  might  be  different  '  The  Jury  said  in 
answer  to  special  issue  No.  8  that  the  loco- 
motive by  which  Harvey  E.  Jenkins  was  kill- 
ed was  not  a  reasonably  safe  one  for  nse 
along  defendant's  track  at  and  near  the 
place  where  the  engineer  was  killed,  when 
handled  with  ordinary  care.  This  was  the 
issue,  and  not  what  it  would  have  been  If  it 


had  been  actually  engaged  In  the  constmc- 
tion work.  The  requested  charge  would  have 
added  nothing  to  the  charge  actually  given, 
which  covered  the  proper  issue  to  be  submit- 
ted and  there  was  no  error  In  refusing  to 
give  same. 

The  first  and  second  assignments  are  over- 
ruled. 

[2]  Special  issue  No.  6  submitted  to  the 
Jury  and  the  Jury's  answer  are  as  follows: 

"Say  whether  or  not  unsafe  track,  if  it  was 
unsafe,  or  unsafe  locomotive,  if  it  was  unsafe, 
was  the  proximate  cause  of  the  accident,  or 
whether  both  of  these  causes  combined  were  the 
proximate  cause  of  the  accident. 

"Answer:  Both." 

The  objection,  as  pointed  out  in  the  third 
assignment,  is  that  same  is  a  comment  on 
the  weight  of  the  evidence.  The  Jury  had 
been  asked  and  had  found  in  answer  to  issue 
No.  1  that  the  track  was  not  safe,  and  in  re- 
sponse to  issue  No.  2  that  ordinary  care  had 
not  been  used  by  the  appellant  to  keep  its 
roadbed  In  a  safe  condition  for  the  use  and 
passage  of  such  a  locomotive  as  that  <we  de- 
ceased was  using  at  the  time  he  was  killed. 
And  in  response  to  the  third  special  issue  the 
Jury  found  that  the  locomotive  was  not  a 
reasonably  safe  one.  On  the  whole  we  can- 
not see  that  appellant  was  injured  or  could 
have  been  Injured  by  the  manner  in  which 
the  Issue  was  framed.  Jfo  Jury  of  intelli- 
gent men  would  have  been  misled  thereby, 
and  the  assignment  is  overruled,  and  it  fol- 
lows that  the  fourth  and  fifth  assignments 
are  without  merit  and  are  overruled. 

[3]  The  sixth  assignment  complains  of  the 
refusal  by  the  court  to  submit  special  Issue 
No.  16  requested  by  defendant,  which  is: 

"State  whether  or  not  Harvey  E.  Jenkins,  at 
the  time  of  his  death,  was  exercising  ordinary 
care  to  run  his  engine  at  a  safe  rate  of  speed." 

The  conrt  did  submit  issue  No.  5,  which  is : 
"Say  whether  or  not  the  engineer,  at  the  time 
of  the  derailment,  was  using  ordinary  care  iu 
handling  and  operating  the  locomotive,  by  whirh 
hs  was  killed,  in  view  of  the  kind  of  locomotive 
it  was." 

And  the  rate  of  speed  was  found  in  answer 
to  another  issue.  There  was  no  error  in  re- 
fusing this  charge;  nor  was  there  error  in 
refusing  to  submit  special  issues  Noe.  16 
and  17  requested  by  the  defendant  The 
sixth  and  seventh  assignments  are  overruled. 

The  verdict  and  Judgment  were  for  ^,040, 
and  In  view  of  the  facts  disclosed  by  the 
record  we  do  not  think  It  excessive.  The 
eighth  assignment  is  overruled,  and  the  ninth 
being  without  merit  is  also  overruled. 

[4]  The  refused  special  charge  complained 
of  tn  the  tentb  assignment  was  covered  by 
other  charges  given,  and  It  was  not  neces- 
sary to  give  same. 

This  is  three  times  this  case  has  been  pass- 
ed upon  within  two  years  by  this  court ;  the 
writer  having  written  the  opinion  on  each 
appeal.  The  issues  were  clearly,  concisely, 
and  fftirly  submitted  to  the  Jury,  and  the 
finding   is   again   against   appellant.     It  is 
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time  to  put  an  end  to  the  matter,  especially 
since  no  substantial  error  la  shown;  and  we 
therefore  afSrm  the  judgment. 


TEXAS  &  P.  BY.  CO.  v.  FBAZEB.* 
(No.  613.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Jan.  20,  1916.     Rehearing  Denied 

Feb.  17,  1916.) 

1.  Tbiai,  «s>139— Directino  Vicrdiot. 

There  should  not  be  a  directed  verdict  un- 
less the  evidence  is  undisputed,  and  of  that  eon- 
dusive  nature  that  leaves  no  room  for  ordinary 
minds  to  diSer  as  to  the  conclusions  to  be  drawn 
trvm  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
m^  H  8S2,  833,  33»-341,  S66 ;   Dec.  Dig.  «=» 

8.  Watkbs  and  Water  Coubsks  «s»172— Di- 

veb8i0n  and  lupocndinq. 

Defendant  to  be  liable  for  damages  from  the 
brealcing  of  a  dam,  by  which  it  impounded  wa- 
ters which  it  diverted,  need  not  have  been  neg- 
ligent 

[EA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  C!ent.  Dig.  {$  233-236;  Dec. 
Dig.  «=»172.) 

8.  Watebs  and  Wateb  Courses  ®s»172— Di- 
tbbsion  and  impounding  —  escapb  —  iiia- 
BIUTT— TJnpbkcedentbd  Rain. 

The  unprecedented  character  of  the  rain- 
fall will  not  relieve  defendant  from  liability, 
where  it  diverted  waters  from  their  natural 
channel  and  impounded  them,  and  then  permit- 
ted them  to  escape  on  plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
WaUr  Courses,  Cent  Dig.  Si  233-236;  Dec. 
Dig.  <S=»17Z]^ 

4.  Watkbs  and  Wateb  Coubsks  «=>172— Di- 
vebsion  and  ihfoundinq — escape— estof- 

FEL. 

Plaintiff,  not  having  joined  or  acquiesced  in 
the  request  of  other  citizens  that  defendant  build 
a  dam  to  Impound  water  which  it  had  diverted, 
is  not  estopped,  because  thereof,  to  claim  dam- 
ages to  bis  land  from  the  escape  of  water  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  233-236;  Dec. 
Dig.  «=>172.] 

0.  Watebs  and  WATKit  Courses  «s>179r-Di- 
vEBsioN  AND  Impounding — Escafk— Action 
FOB  Dauaoes— Evidence. 

The  action  being  only  for  damages  from 
escape  to  plaintiff's  land,  br  the  breaking  of  the 
dam,  of  waters  which  defendant  diverted  and 
impounded,  and  plaintiff  not  pleading  as  an  ele- 
ment of  damages  that  the  dam  was  a  menace  to 
his  land,  defendant's  offered  evidence,  that  it 
was  a  benefit  rather  than  a  menace  thereto,  is 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Out  Dig.  |  248;  Dee.  Dig.  «=» 
179.] 

An>eal  from  District  Ootirt,  Reeves  (}oiin- 
ty;   S.  J.  Isaacks,  Judge. 

Action  by  Ella  Frazer  against  the  Texas  ft 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

John  B.  Howard,  of  Pecos,  for  appellant 
Ponder  S.  Carter  and  Will  P.  Brady,  both 
of  El  Paso,  and  Ben  Palmer,  of  Pecos,  for  ap- 
pellee. 


HARPER,  C.  J.  This  la  an  action  insti- 
tuted In  the  district  court  of  Reeves  coun- 
ty, Tex.,  by  the  appellee,  Ella  Frazer,  on 
the  5th  day  of  November,  1914,  to  recover 
damages  from  the  appellant,  the  Texas  ft 
Pacific  Railway  Company,  to  certain  real 
and  personal  property,  and  injury  to  the 
person  of  said  appellee,  caused  by,  as  alleged 
by  the  appellee,  the  breaking  of  the  reservoir 
and  dam  of  appellant  at  Toyah,  Tex.,  on  the 
29th  day  of  May,  1914.  Mrs.  L.  W.  Durrell, 
joined  by  her  husband,  pro  forma,  under  per- 
mission of  the  court,  Intervened,  alleging 
that  she  was  part  owner  of  the  said  real 
property  alleged  to  have  been  injured.  Ap- 
pellee alleged  that,  vrlthout  regard  to  her 
rights,  appellant  wrongfully  and  Improperly 
constructed  a  large  reservoir  or  artificial 
lake  about  400  yards  from  her  premises,  by 
erecting  a  large  dirt  dam  across  a  ravine, 
and  thereby  held  the  water  from  flowing 
down  said  ravine,  as  It  had  theretofore  done; 
that  said  dam  was  so  negligently  and  defec- 
tively constructed  and  provided  with  such 
Insufficient  spillways  or  other  means  to  per- 
mit the  surplus  water  to  escape  as  to  be 
wholly  insufficient  to  withstand  the  pressure 
of  the  large  body  of  water  Impounded  there- 
by; that  tn  addition  to  the  dam,  appellant 
constructed  a  levee  about  1,400  yards  long, 
and  that  a  ditch  was  dug  along  said  levee 
which,  with  the  levee,  diverted  the  water 
from  its  natural  drainage  on  the  north  side 
of  the  railway  track,  to  the  south  side  of  the 
track  into  the  said  reservoir,  neAr  to  which 
appellee's  property  was  situate ;  that  by  rea- 
son of  the  faulty  construction  and  the  neg- 
ligent manner  In  which  the  dam  was  main- 
tained the  waters  Impounded  overflowed  the 
banks  and  destroyed  her  property,  etc  Ap- 
pellant answered  by  general  and  special  de- 
nial, and  specially  answered  that  the  res- 
ervoir is  situated  upon  its  own  property,  was 
skillfully  constructed,  with  proper  outlet 
for  flood  waters;  that  the  levee  complained 
of  was  constructed  for  the  protection  of  the 
town  of  Toyah  at  the  instance  and  request 
of  the  citizens  thereof;  that  the  rain  which 
caused  the  dam  to  break  was  unprecedented ; 
that  the  flow  of  water  over  plaintiff's  prop- 
erty would  have  been  as  high  or  higher  had 
there  been  no  dam  across  the  ravine;  that 
the  levee  or  dam  is  no  part  of  the  embank- 
ment of  the  railway  right  of  way,  but  sep- 
arate and  distinct,  used  for  storing  water  for 
use  in  the  shops  at  Toyah.  Appellees  denied 
that  the  rain  was  unprecedented,  also  denied 
that  the  dam  and  levee  were  a  benefit  to  the 
town,  and  alleged  It  to  be  a  detriment  The 
cause  was  submitted  to  a  jury  by  general 
charge,  and  resulted  in  verdict  and  judgment 
for  appellee,  Frazer,  for  $1,433.33,  and  for 
Intervener,  Durrell,  for  |266.67,  from  which 
an  appeal  is  perfected. 
[1]  The  first  assignment  Is  that: 
"The  court  erred  in  refusing  to  give  a  request- 
ed peremptory  instruction  for  the  defendant  be- 
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caose  the  uncontroverted  proof  was  that  the  wa- 
ter,  which  caused  the  alleged  damages,  would 
have  risen  as  high  and  to  as  great  a  depth  and 
over  as  great  an  area  if  the  dam,  levee,  and 
reservoir  had  not  been  constructed. 

Tbe  evidence  conclusively  shows  that  the 
dam  and  levee  were  constracted  as  alleged; 
that  the  waters  of  the  natural  drainwaya, 
both  south  and  north  of  tbe  railway  tracks, 
were  diverted  from  their  natural  flow  into 
the  reservoir;  that  the  dam  broke  and  the 
waters  which  destroyed  appellee's  property 
came  through  the  break  in  the  dam;  and 
there  is  evidence  in  the  record  that  if  the 
levee  had  not  been  constructed,  which  di- 
verted the  water  across  the  track  from  the 
north  to  the  south  side  thereof,  it  would  not 
have  reached  the  pr<H>erty  of  appellee. 
I^erefore  the  court  did  not  err  in  refusing 
to  give  the  peremptory  instruction. 

The  trial  court  should  not  instruct  the 
jury  to  return  a  verdict  unless  the  evidence 
is  indisputed,  and  of  that  conclusive  na- 
ture that  leaves  no  room  for  ordinary  minds 
to  dilTer  as  to  the  conclusions  to  be  drawn 
from  it  Choate  v.  Railway  Co.,  90  Tex.  82, 
36  S.  W.  247,  37  S.  W.  319 ;  Mustain,  Ex'r,  v. 
Stokes,  90  Tex.  358,  38  8.  W.  758. 

[2]  The  second,  third,  and  tenth  assign- 
ments charge  that  it  was  error  to  refuse  to 
give  special  requested  charges,  submitting 
whether  or  not  the  dam  and  levee  were  neg- 
ligently constructed;  the  proposition  being 
that,  in  all  actions  sounding  in  tort  to  en- 
force a  common-law  right,  the  plalntUf  must 
allege  and  prove  some  negligent  act  of  tbe 
defendant  which  caused  the  damage.  The 
proposition  contended  for  hag  expressly  been 
held  to  be  unsound,  in  cases  such  as  is  here 
presented.  Texas  &  Pacific  By.  Co.  t.  O'Ma- 
honey,  60  S.  W.  1049;  Id.,  24  Tex.  Cir.  App. 
631,  60  S.  W.  908. 

[S]  Fourth  assignment :  Tbe  court  did  not 
err  in  refusing  to  charge  upon  the  defense 
pleaded  of  unprecedented  rainfall.  The  vo- 
ters which  caused  the  damage  having  been 
diverted  from  their  natural  channel  and  im- 
pounded, and  from  the  reservoir  permitted 
to  escape  upon  plaintiff's  property,  defend- 
ant is  not  relieved  from  liability  because  of 
the  unprecedented  character  of  the  rainfall. 
G.,  H.  &  8.  A.  Ry.  Co.  y.  Rlggs,  107  S.  W. 
689. 

[4]  The  fifth  assignment  charges  that  the 
court  erred  in  refusing  to  permit  witness  to 
testify  that  the  citizens  of  the  town  of 
Toyah,  in  which  the  property  of  plaintiff  is 
situate,  had  requested  the  railway  company 
to  construct  the  dam  to  protect  the  town 
from  overflow.  There  is  no  pleading  nor 
proof  that  the  plalntUf  made  or  acquiesced 
in  such  request,  if  made ;  therefore  she  Is  in 
no  way  e8t<q)ped  from  claiming  damages 
which  were  proximately  caused  by  the  diver- 
sion of  the  waters  from  their  natural  drain- 
age basins  and  permitting  them  to  flow  upon 
her  property. 

[S]  The  sixth  and  seventh  assignments  con- 


tend that  it  was  error  to  exclude  tbe  testi- 
mony of  witnesses  to  the  effect  that  the  dam, 
levee,  and  reservoir  were  a  benefit  to  the 
property  of  plaintiff.  Instead  of  being  a 
menace  to  her  life  and  a  detriment,  and  that 
it  had  been  built  at  the  request  of  the  in- 
habitants of  the  town  ;  the  proposition  being: 
"Appellees  pleaded  that  the  eonstmction  of 
the  1,400-yard  levee  on  the  north  side  of  the 
track  was  for  the  purpose  of  diverting  the  wa- 
ter north  of  Toyah  into  this  appellant's  reser- 
voir, and  that  said  levee  was  a  detriment  to 
their  property  and  a  menace  to  the  life  of  the 
appdlee,  Miss  Frazer,  and  caused  her  proper- 
ty to  be  proclaimed  as  worthless;  this  appel- 
lant having  pleaded  in  answer  to  their  said  al- 
legations that  the  levee  protected  their  prop- 
erty and  was  a  protection  to  all  property,  and 
was  placed  there  at  the  request  of  the  property 
owners.  Under  these  pleadings,  the  testimony, 
sought  to  be  introduced,  tended  to  establish  that 
said  levee  was  beneficial  and  enhanced  tbe  value 
of  appellee's  property.  The  same  should  have 
been  submitted,  and  it  was  error  in  the  court  to 
exclude  same." 

We  fail  to  find  that  the  fact  that  the  dam, 
levee,  and  reservoir  was  a  menace  to  the 
property  of  appellee  was  pleaded  by  appel- 
lee as  an  element  of  damages.  The  state- 
ment of  facts  does  not  show  any  evidence  ad- 
duced to  that  effect,  and  the  charge  of  the 
court  confines  the  Jury  to  a  consideration  of 
the  actual  damages  suffered  and  tbe  proxi- 
mate cause  thereof.  Tliere  is  no  attempt  to 
enjoin  the  maintenance  of  the  structures, 
so  there  is  no  phase  of  the  case  upon  which 
the  testimony  was  admissible. 

Besides,  it  is  conceded  in  this  case  that 
the  dam  broke;  that  the  waters  therefrom 
washed  against  and  damaged,  if  not  destroy- 
ed, plaintilTs  property;  so  testimony  from 
witnesses  that  at  the  time  of  the  trial  the 
structures  were  a  menace  or  a  benefit  to 
the  property  could  not  in  any  way  have  af- 
fected the  verdict  of  the  Jury. 

The  eighth  assignment  reads: 

"Because  the  court  erred  In  permitting  the 
plaintiff  to  testify  over  the  objection  of  the  de- 
fendant that  she  could  have  gotten  certain  sums 
for  rent  out  of  her  residence  after  the  overflow 
or  flood  because  the  same  was  not  the  proper 
measure  of  damage  in  this  cause  and  was  highly 
prejudicial  to  the  rights  of  this  defendant." 

The  questions  and  answers,  as  they  appear 
in  the  bill  of  exceptions,  are  as  follows: 

"Now,  since  the  flood  happened,  have  you  been 
able  to  use  it  for  that  purpose?    No,  sir. 

"Have  you  collected  anything,  gotten  anything 
out  of  It,  since  that  time  for  roomers?    No,  sir. 

"Could  you  have  gotten  anything  out  of  it? 
(Counsel  for  defendant  object  to,  'Could  you 
have  gotten  anything  out  of  it?"  Court  over- 
ruled.)   Answer:   Could  have." 

There  seems  to  have  been  no  reason  given 
for  the  objection.  Besides,  the  questions  and 
answers  appear  to  have  no  definite  meaning 
as  they  appear  in  the  bill  of  exceptions.  It 
is  dlear  that  plaintiff  has  not  received  any 
rentals  from  the  premises  since  tbe  flood. 
But  the  question,  "Could  you  have  gotten 
anything  out  of  it?"  has  no  meaning,  without 
qualifying  it  with,  "if  the  property  had  been 
in  the  same  condition  as  before  the  injuries," 
or  by,  "in  the  condition  it  was  after  the  In- 
Digitized  by 
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jGries."  If  the  Idea  Is  that  the  prc^erty  had 
a  rental  Talue  before  the  Injury  and  none 
after,  then  the  testimony  was  admissible  as 
a  circumstance  tending  to  show  the  extent 
of  the  injuries  to  it 

The  ninth  Is  that  the  verdict  and  Judg- 
ment are  excessive.  There  is  ample  evidence 
In  the  record  to  snstain  the  amount  found  by 
the  Jury. 

AflBrmed. 


PEOPIiB'S  ICE  &  HFO.  OO.  t.  INTER- 
STATE COTTON  OIL  REFINING 
CO.     (No.  7420.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jan.  22,  1916.     Rehearing  Denied 

Feb.  19,  1916.) 

1.  VKinnt  «=»7— CowTRAOT  in  WBimia— Bbo- 
kxb'b  Mkhobanddm. 

Where  a  broker  negotiates  a  sale  by  phone, 
and  rednces  to  writing  and  signs  a  memorandum 
thereof,  sending  a  copy  to  each  of  the  parties, 
which  they  retain  without  objection,  the  con- 
tract is  in  writing,  within  Rev.  St  1911,  art 
1830,  Bubd.  6,  as  to  venue,  where  a  i>erson  has 
contracted  in  writing  to  perform  an  obligation 
in  a  certain  connty. 

[EM.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  a  13-16 ;  Dec.  Dig.  <S=a7.] 

2.  Vknue  «=»7— Contract  in  Wbeting— Biu, 
OF  Lading  and  Attached  Drait. 

Where  oil  was  shipped  by  defendant  to  O. 
connty,  for  plaintiff,  with  draft  on  plaintiff  at- 
tached to  the  bill  of  lading,  which  obUgated 
plaintiff  to  deliver  possession  of  the  oil  in  Q. 
county,  there  was  a  contract  in  writing  to  ner- 
fonn  an  obligation  therein,  within  Rev.  St  1911, 
art.  18S0,  subd.  6,  as  to  venue,  so  as  to  permit 
plaintiS  to  sue  in  G.  county  to  recover  the  price 
paid,  because  of  the  <^  not  being  as  agreed. 

IBd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  13-16;    Dec.  Dig.  <8=s>7.] 

3.  Tbial    «=>350— Speciai,    Ibsuxs— Iuiiate- 

BIAL   MATTEB. 

The  proof  being  that  the  wl  was  not  sold 
by  sample,  but  as  "prime  crude  cotton  seed  oil 
cold  pressed,"  defendant  in  an  action  to  recover 
the  price  because  of  the  oil  not  being  as  sold, 
was  not  entitled  to  submission  to  the  jury  of  the 
question  of  it  being  like  the  sample  in  the  bro- 
ker's possession. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  828-833;   Dec.  Dig.  4s»3ti0.] 

4.  SaI.ES«=>3S8— CONTBAOT— QVAUTT— PuiCE 

01"  Dblivsky. 

Where  a  seller  agreed  to  deliver  to  the  buyer 
in  a  certain  county  oil  of  a  certain  grade,  which 
it  failed  to  do,  it  is  immaterial  what  grade  it 
delivered  to  the  carrier  in  another  county. 

[Ed.  Mote.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1049-1056;  Dec  Dig.  <S=>368.] 

B.  Saixs  ^»68>-Contbact— BaoKxa's  Memo- 

XANDUII. 

The  parties  to  a  sale  of  oil  having  received 
and  retained  the  broker's  memorandum  of  sale, 
stating  that  the  contract  was  made  subject  to 
the  rules  of  a  certain  sssociation,  are  bound 
thereby;  there  being  no  fraud  or  misrepresen- 
tation, though  in  the  negotiation  nothing  was 
said  of  snch  rules. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent. 
Dig.  i  159;  Dec.  Dig.  <8=>50.] 

Appeal  from  District  Court  Grayson  Copn- 
ty;  Jas.  P.  Haven,  Judge. 
Action  by  the  Interstate  Cotton  Oil  Refin- 


ing Company  against  the  People's  Ice  & 
Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Jones  &  Hassell,  of  Sherman,  and  Rentfro 
&  Cole,  of  Brownsville,  for  appellant  Head, 
Dillard,  Smith,  Maxey  &  Head  and  J.  F. 
Holt  all  of  Sherman,  for  appellee. 

RAINET,  C.  J.  Appellee,  a  domestic  cor- 
poration, with  Its  principal  place  of  bnsiness 
at  Sherman,  in  Grayson  county,  Tex.,  insti- 
tuted this  suit  against  am>eUant,  another  do- 
mestic corporation,  with  its  office  and  place 
of  business  in  Brownsville,  Cameron  coun- 
ty, Tex.,  to  recover  as  damages  the  entire 
purchase  price  paid  by  appellee  to  appellant 
for  the  purchase  of  a  tank  car  of  crude  cot- 
ton seed  oO,  together  with  certain  charges 
for  freight  and  demurrage.  Appellee  alleged 
that  It  had  purchased  two  tank  cars  of  prime 
crude  cotton  seed  oU,  cold  pressed  at  46^ 
cents  per  gallon,  f.  o.  b.  Brownsville,  said 
tank  cars  to  be  shipped  at  spedfled  times  in 
tanks  furnished  by  appellee  and  to  be  paid 
for  by  sight  draft  on  appellee  with  bills  of 
lading  attached  for  full  amount  of  invoice. 
The  contract  plead  by  appellee  was  alleged 
to  be  In  writing,  and  was  also  alleged  to 
have  been  made  subject  to  the  rules  of  the 
Texas  Cotton  Seed  Crushers'  Association. 
The  tank  car  in  question  was  loaded  with 
the  oil  In  Brownsville,  and  the  draft  of  ap- 
pellant for  the  fuU  amount  of  the  purchase 
price  of  the  oil  was  paid  by  appellee.  Ap- 
pellee in  Its  petition  alleged  that  the  grade 
and  quality  of  the  oil  was  not  of  the  char- 
acter it  had  purchased,  and  that  it  had  there- 
by been  damaged  in  a  sum  representing  the 
difference  in  the  value  of  the  oil  received 
and  the  value  of  the  oil  It  should  have  re- 
ceived had  same  been  up  to  the  standard  in 
quality.  Appellee  also  alleged  that  this  dif- 
ference was  the  entire  purchase  price  paid 
by  it,  together  with  the  freight  and  certain 
demurrage  charges ;  the  tank  car  not  having 
been  unloaded,  but  remaining  in  Sherman 
on  the  tracks  of  the  railroad.  The  case  was 
submitted  to  the  Jury  on  special  issues  and 
a  verdict  returned,  upon  which  verdict  a 
Judgment  was  entered  by  the  court  for  the 
sum  of  $4,352.23;  said  sum  being  the  said 
entire  purchase  price  paid  by  appellant  for 
the  oil,  together  vrlth  the  freight,  demur- 
rage charges,  and  interest  Appellant  ap- 
peals to  this  court. 

[1]  Appellant's  first  assignment  of  error  is: 
"The  court  erred  in  overruling  this  defend- 
ant's plea  of  privilege  In  this  cause  on  the 

day  of  October,  1914,  for  the  reason  tha't  the 
undisputed  evidence  in  this  case,  on  the  hear- 
ing or  said  plea  of  privilege,  showed  that  this 
defendant  was  a  domestic  corporation  with  its 
only  office  and  place  of  business  in  Cameron 
county,  Tex.,  and  with  no  officers  or  agents  re- 
siding in  any  other  county  than  in  said  Cam- 
eron county,  Tex.,  and  that  plaintiff's  cause  of 
action  was  controlled  by  none  of  the  snbdivisions 
of  article  1830  of  the  Revised  Statutes  of  1911, 
permitting  suit  to  be  maintained   against  de- 
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fendant  In  Bome  county  other  than  its  residence, 
all  of  which  appear  from  defendant's  bill  of  ex- 
ception No.  1,  which  bill  of  exertion  ia  hare 
referred  to." 

The  first  proposition  submitted  Is; 

"A  contract  of  sale  conducted  by  a  broker  in 
which  the  negotiations  for  same  are  conducted 
through  telephone  communications  and  tele^ams 
had  by  the  purchaser  and  seller,  respectively, 
with  said  broker,  and  in  which,  through  the 
medium  of  said  broker,  an  agreement  is  finally 
reached  by  which  the  buyer  becomes  the  pur- 
chaser from  the  seller  of  a  tank  car  of  oil,  such 
contract  is  not  a  contract  in  writing  within  the 
meaning  of  subdivision  5  of  article  1830  of  the 
Revised  Statutes  of  Texas  of  1911,  notwith- 
standing after  said  contract  has  been  consum- 
mated between  the  principals  the  broker  under- 
took to  make  a  written  memorandum  of  the 
terms  of  sale." 

The  facts  presented  in  the  petition  are,  in 
ettect,  that  appellant's  principal  place  of 
business  was  at  Brownsville,  Tex.,  and  that 
it  bad  no  agent  in  Grayson  county.  The  first 
transaction  was  initiated  between'  the  parties 
by  John  H.  Hailey  &  Co.,  brokers,  of  Houston, 
Tex.  (by  phone),  with  whom  appellant  bad 
placed  Its  samples  of  oil,  whereupon  Hailey  & 
Go.  wrote  in  triplicate  the  following  mem- 
orandum, sending  one  copy  to  each  of  the 
parties,  and  retaining  one  copy;  the  one  re- 
ceived by  appellant  being  received  by  it  be- 
fore the  oil  was  shipped.  The  memorandum 
reads  as  follows: 

"Houston,  Texas,  Nov.  8,  1913. 

"People's  Ice  &  Mfg.  Co.,  Brownsville,  Texas 
— Gentlemen:  In  accordance  with  exchange  of 
communications,  we  beg  to  confirm  having  this 
day  sold  to  Interstate  Cotton  Oil  Refining  Co., 
Sherman,  Texas,  the  following  for  your  account: 
Two  (2)  tanks  160  hrl.  capacity,  prime  crude 
cotton  seed  oil  cold  pressed,  at  40Vkc.  per  gal- 
lon, f.  o.  h.  Brownsville,  Texas. 

"Shipment :  One  by  fifteenth ;  one  November. 

"Tanks :   To  be  furnished  by  buyer. 

"Routing:  Buyers. 

"Terms :  Sight  draft  on  buyer,  hills  of  lading 
attached,  for  full  amount  of  invoice. 

"Commission :  10c.  per  bbl.  to  be  paid  by  sell- 
ers. 

"This  contract  is  made  subject  to  the  rules  of 
the  Texas  Cotton  Seed  Crushers'  Association — 
made  in  triplicate;  one  copy  being  sent  to  the 
seller,  one  to  the  buyer,  and  one  retained  on  file 
in  this  office.    Thanks. 

"Yours  very  truly,      John  H.  Hailey  Co., 

"As  Brokers  Only." 

Appellee's  manager  testified: 

"We  received  the  broker's  contract  and  accept- 
ed it  as  the  contract  and  know  no  other.  Nei- 
ther defendant  nor  any  one  else  notified  us  that 
it  was  not  the  contract" 

Appellant's  manager  testified: 

"On  cross-examination  the  witness  stated  that 
he  received  the  broker's  contract,  a  copy  of 
which  is  set  out  in  the  petition,  in  due  course  of 
man,  and  he  made  no  exceptions  to  the  terms  of 
the  contract;  that  said  witness,  as  agent  for 
defendant,  sold  through  John  H.  Hailey,  as 
brokers,  two  tank  cars  of  prime  crude  cotton 
seed  oil  to  the  Interstate  Cotton  Oil  Refining 
Company  of  Sherman,  Tex.;  that  said  deal 
through  said  broker  was  consummated  by  means 
of  telephone  communications,  telegrams,  and  let- 
ters on  or  about  the  3d  day  of  November,  1913 ; 
that  all  the  telegrams,  letters,  and  what  the  bro- 
kers style  a  memorandum  of  contract  were  at- 
tached to  his  deposition  and  made  exhibits 
thereof." 


Said  oil  was  shipped  wltb  sight  draft  at> 
tached  to  bill  of  lading,  which  draft  was 
presented  to  appellee  and  i>aid  before  tbo 
shipment  reached  Sherman. 

Appellee  alleged  that  this  contract  was 
made  by  the  said  Hailey  (Company  as  bro- 
kers, and  was  fully  authorized  by  appellant; 
that  appellant  received  the  copy  thereof  sent 
to  it  by  said  broker,  he  executing  the  same 
in  triplicate,  one  being  sent  to  appellant,  one 
to  appellee,  and  one  retained  on  file  in  the 
broker's  ofiice;  that  said  written  contract 
truly  stated  the  terms  of  the  sale;  that  ap- 
pellant accepted  said  contract  as  written  by 
satd  broker,  who  was,  in  fact,  the  agent  of 
appellant,  and  did  not  make  the  slightest 
objection  thereto;  that  appellant  acted  on 
said  contract  shipping  both  tanks  of  oil 
sold  under  the  terms  thereof,  and  that,  act- 
ing thereon,  it  shipped  the  tank  of  oil  in  con- 
troversy and  collected  the  purchase  price 
thereof,  all  this  without  making  any  objec- 
tion to  said  cMitract,  and  that  it  is  now  es- 
topped, and  that  under  certain  rules  of  the 
Te.vas  Cotton  Seed  Crushers'  Association, 
subject  to  which  said  contract  was  made, 
tbe  weight  and  quality  of  the  oil  was  guaran- 
teed at  destination,  Sherman,  in  Grayson 
county;  that  said  oil  was  shipped  under  a 
shipper's  order  bill  of  lading  with  draft  for 
purchase  price  attached,  which  draft  was 
paid  in  Grayson  county;  that  when  the  car 
arrived  at  Sherman,  which  it  did  after  the 
draft  reached  Sherman,  and  after  It  had 
been  paid  without  any  opportunity  of  inspieo- 
tlon  of  tbe  oil,  it  was  found  not  to  be  of  the 
quality  sold;  that,  in  fact,  it  was  so  con- 
taminated with  mineral  oil  that  it  was  utter- 
ly worthless  for  any  purpose;  that  it  could 
not  be  unloaded  from  the  car  and  mixed  with 
cotton  seed  oil,  because  so  to  do  would  de- 
stroy the  oil  with  which  it  was  mixed. 

Under  the  evidence  in  this  case  we  are  of 
the  opinion  that  the  memorandum  executed 
by  Hailey  Company  constituted  a  written 
contract  between  tbe  parties  and  formed  the 
basis  for  the  right  of  action.  Hailey  was  act- 
ing for  both  parties,  and,  as  such,  he  was 
authorized  to  reduce  the  terms  of  the  trade 
to  writing  and  place  his  signature  to  the 
same,  which  became  the  contract  of  both 
parties  and  binding  upon  both.  Both  evident- 
ly relied  on  it  as  the  only  contract  between 
them.  Had  they  not  relied  on  it  it  was  in- 
cumbent on  them  to  disavow  tt  when  it  was 
first  received,  and,  not  having  done  so,  at 
that  time  both  are  shut  off  from  now  doing 
so,  but  must  abide  thereby.  Said  contract 
by  its  terms  required  the  performance  there- 
of partly  in  (Jrayson  county,  which  gave 
appellee  a  right  of  action  for  its  breach 
in  said  county.  Floresville  v.  Refiuing  Co., 
55  Tex.  Civ.  App.  78,  118  S.  W.  194. 

[2]  For  another  reason  we  think  venue  was 
properly  laid  i&  Grayson  county ;  that  is, 
that  the  oil  was  shipped  by  appellant  to 
Sherman  la  Grayson  county  for  appellee  witt 
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draft  drawn  on  appellee  attached  to  the  bill 
of  lading,  which  obligated  the  appellant 
to  deliver  possession  of  oil  in  Grayson  coun- 
ty. Seley  v.  WllliamB,  20  Tex.  Olv.  App. 
400,  50  S.  W.  399;  FloresTllIe  v.  Refining 
Co.,  supra;  Harris  v.  Salvato,  175  S.  W.  802; 
Callender  v.  Short,  84  Tex.  Civ.  App.  364,  78 
S.  W.  366;  Planters'  Co.  T.  Whitesboro  Co., 
146  S.  W.  225.  The  plea  of  privilege  was 
*     properly  overruled. 

[3]  APPcUaut  complains  that  the  court 
erred  in  not  submitting  to  the  Jury  the  fol- 
lowing requested  question,  to  wit: 

"Was  the  oil  in  question,  when  loaded  Into 
the  tank  car  and  delivered  by  defendant  to  the 
carrier  in  Brownsville,  Tex.,  of  the  grade  and 
quality  of  the  sample  of  same  in  the  posses- 
sion of  the  broker,  John  H.  Hailey,  when  the 
sale  was  consnmmated  with  the  plaintiff?" 

The  undisputed  proof  shows  that  the  oil 
was  not  sold  by  sample,  and  also  shows  it 
was  sold  by  appellant  as  "prime  crude  cot- 
ton seed  oil  cold  pressed."  We  think  no  Is- 
sue was  raised  whether  the  oil  when  loaded 
Id  the  car  at  Brownsville  was  of  the  same 
grade  and  quality  of  the  sample  in  the  pos- 
session of  the  broker,  Hailey,  when  the  sale 
was  consnmmated? 

[4]  Error  is  also  assigned  for  refusing  the 
following: 

"Was  the  oil.  when  loaded  into  the  tank  car  at 
Brownsville,  Tex.,  and  delivered  in  said  city  by 
defendant  to  the  carrier,  of  the  grade  known  as 
prime  crude  cotton  seed  oil?" 

The  contract  obligated  the  appellant  to 
deliver  "prime  crude  cotton  seed  oil"  at 
Sherman,  Grayson  county,  and  it  is  immate- 
rial what  grade  was  delivered  to  the  car- 
rier; the  evidence  showing  that  the  grade 
delivered  at  Sherman  was  not  the  kind  con- 
tracted to  he  delivered. 

[{]  Error  is  assigned  in  the  action  of  the 
court  for  refusing  to  submit  to  the  Jury  the 
following: 

"Question  No.  1 :  Did  defendant  or  its  agent, 
S.  C.  Tucker,  at  the  time  of  the  making  of  the 
contract  of  the  sale  of  the  said  tank  car  of  oU 
at  the  time  the  controversy  arose  with  refer- 
«nce  to  the  grade  of  said  tank  car  of  oil,  know 
the  rules  of  the  Texaa  Cotton  Seed  Crushers' 
Assodation?    Answer. 

"Question  No.  2:  Did  defendant  or  its  agent, 
-S.  O.  Tucker,  after  the  receipt  from  the  bro- 
ker of  what  purports  to  be  a  written  memoran- 
diun  of  the  contract  for  the  sale  of  said  oil, 
with  a  knowledge  of  the  rignlficance  of  the  term, 
'Subject  to  th;  rules  of  the  Texas  Cotton  Seed 
<>u8hers'  Association,*  acquiesce  with  said 
clause  in  said  contract?    Answer. 

"Question  Na  3:  After  the  receipt  by  de- 
fendant and  its  agent,  S.  C.  Tucker,  of  the 
said  memorandum  from  the  broker,  Jolm  H. 
Hailey,  which  memorandum  stated  that  said 
sale  was  subject  to  the  rules  of  the  Texas  Cotton 
Seed  Crushers'  Association,  would  an  ordinarily 
prudent  man,  situated  and  circumstanced  as  the 
said  S.  C.  Tucker  was,  have  been  put  on  inquiry 
to  ascertain  what  was  the  significance  of  such 
elanse  in  said  contract?    Answer. 

The  proposition  made  by  appellant  la: 
"Where  a  trade  is  consummated  by  a  broker 
between  the  seller  and  the  purchaser  of  a  com- 
modity, and,  where  after  said  trade  has  been 
eonsnmmated,  the  said  broker  undertook  to 
make  a  written  memorandum  of  the  terms  of  the 


contract  thus  entered  into  between  the  seller 
and  the  purchaser  and  inserted  in  said  written 
memorandum  a  clause  making  said  trade  sub- 
ject to  the  rules  of  the  Texas  Cotton  Seed  Crush- 
ers' Association,  and  where  the  undisputed  evi- 
dence disclosed  that  at  the  time  of  the  con- 
summation of  said  trade  through  the  medium  of 
said  broker  no  mention  was  made  of  said  trade 
being  subject  to  such  rules,  and  where  the  un- 
disputed evidence  further  showed  that,  when 
the  seller  received  such  written  memorandum, 
he  made  no  objection  by  reason  of  such  clause 
being  thus  inserted,  and  where  upon  the  trial  of 
a  suit  based  on  said  contract  of  sale  in  which 
it  is  a  material  inquiry  as  to  whether  such  con- 
tract should  be  governed  by  the  rules  of  such  as- 
sociation, it  was  error  for  the  court  to  refuse 
to  submit  to  the  jury  for  its  findings  the  issues 
raised  by  the  requested  cliarge  forming  the  basis 
of  this  aasignment ;  said  suit  being  submitted  on 
special  issues,  and  such  issues  embraced  in  said 
charge  being  raised  by  the  pleading  and  the 
evidence." 

In  answer  to  this  asaignment  we  adopt 
the  proposition  of  appellee  as  foUows: 

"No  fraud  or  misrepresentation  on  the  part 
of  any  one  making  said  contract  is  claimed  by 
appellant  Appellant,  through  its  manager  and 
authorized  ofiicials,  accepted  said  broker's  con- 
tract as  the  contract  of  sale  to  appellee  in  this 
case.  Said  contract  expressly  and  very  plain- 
ly shows  to  have  been  made  subject  to  the  rules 
of  the  Texas  Cotton  See<l  Crushers'  Associa- 
tion, and  after  accepting  the  same  it  is  immate- 
rial whether:  (1)  At  the  time  of  making  the 
contract  or  at  the  time  the  controversy  arose 
with  reference  to  the  grade  of  oil  in  the  tank  car 
appellant  knew  said  rules;  or  (2)  whether  S. 
C.  Tucker,  with  a  knowledge  of  the  significance 
of  the  term  'subject  to  the  rules  of  Uie  Texas 
Cotton  Seed  Crushers'  Association,'  acquiesced 
therein ;  or  (3)  whether  an  ordinarily  prudoit 
person  situated  as  he  was  would  'have  been  put 
on  inquiry  to  ascertain  the  significance  of  said 
clause  of  the  contract.'  The  reference  to  said 
rules  was  amply  sufficient  to  make  the  same  a 
part  of  the  contract." 

Appellant's  president  and  manager  testified 
as  foUows: 

"I  did  not  make  any  objectimi  to  the  clause 
there  that  reads:  'This  contract  is  made  sub- 
ject to  the  rules  of  the  Texas  Cotton  Seed  Crush- 
ers' Association — made  in  triplicate;  one  copy 
being  sent  to  the  seller,  cme  to  the  buyer,  and 
one  retained  on  file  in  tliis  office.'  I  dia  not 
make  objection  to  any  living  man.  I  recall  that 
that  came  to  me.  That  is  dated  November  3, 
1918,  and  reached  me  the  4th  or  6th.  I  did  not 
tear  it  up,  but  kept  it.  I  attach  it  to  my 
deposition  in  this  case." 

As  the  contract  specifically  referred  to  the 
rules  of  the  Texas  Cotton  Seed  Crushers' 
Association,  appellant  is  estopped  from  avoid- 
ing the  effects  of  said  rule  when  he  had 
the  opportunity  of  Informing  himself  as 
to  its  import;  there  being  no  fraud  or  mis- 
representation pleaded  or  proven.  Box  Co. 
V.  Spies,  109  S.  W.  432. 

Appellant's  assignments  of  error  from  5  to 
14,  Inclusive,  have  all  been  duly  considered 
by  us,  and  we  conclude  they  present  no  re- 
versible error. 

The  court  submitted  all  material  issues 
presented  by  the  pleadings  and  evidence. 
These  were  answered  by  the  'jury  in  favor 
of  the  appellee.  The  evidence  supports  the 
findings  of  the  Jury,  and  the  Judgment  la 
affirmed. 

Affirmed. 
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OPIETA  ▼.  MANKA.     (No.  5687.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  26,  1816.     Rehearing  Denied 

Feb.  28,  191&) 

Appbai.  and  Bbbob  «s»264— Bbbob  Apfaxbnt 

OF  RCCOBD — ObJBOTION, 

Where  an  exception  waa  erroneously  saa- 
tained  to  plaintiff's  first  amended  petition,  on 
the  ground  that  it  did  not  state  an  action  within 
the  Jurisdiction  of  the  county  court,  and  all 
roBts  accruing  up  to  and  including  such  peti- 
tion were  assessed  against  plaintiff,  the  error  is 
one  apparent  of  reand  which  will  be  corrected, 
though  plaintiff  did  not  then  except  or  except  on 
trial  to  a  similar  order,  or  raise  the  matter  in 
his  motion  for  new  trial;  the  petition  clearly 
showing  that  it  stated  a  cause  of  action  within 
the  jurisdiction  of  the  county  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  H  1486,  1487;  Dec.  Dig.  «8=» 
264.] 

Error  from  Karnes  County  Court;  O.  L. 
Bell,  Judge. 

Action  by  Frank  C.  Oplela  against  Frank 
Manka.  There  was  a  judgment  for  plalntUI, 
but  all  costs  up  to  and  including  the  first 
amended  petition  to  which  exceptions  were 
sustained  were  assessed  against  plaintiff,  and 
he  brings  error.    Reversed  and  rendered. 

M.  B.  litUe,  of  Alto,  for  plaintiff  in  error. 
Williamson  &  Kllngemann,  of  Karnes  City, 
and  A.  J.  Prichard,  of  Asherton,  for  defmd- 
ant  in  error. 

FLY,  C  J.  Plaintiff  In  error,  who  was 
plaintiff  in  the  court  below,  has  prosecuted 
this  writ  of  error  from  a  judgment  in  his 
favor  for  $126,  but  in  which  all  costs  ac- 
cruing up  to  and  Including  the  first  amended 
petition,  to  which  exceptions  were  sustained, 
were  assessed  against  plaintiff.  In  the  order 
sustaining  the  exceptions  to  the  first  amend- 
ed petition,  the  costs  were  assessed  as  indi- 
cated, and.  In  the  final  judgment  from  which 
the  writ  of  error  is  prosecuted,  the  costs  ac- 
cruing prior  to  the  filing  of  the  second  amend- 
ed petition  were  again  assessed  against  plain- 
tiff. From  that  judgment  this  wilt  of  error 
has  been  perfected. 

No  exception  was  taken  to  the  action  ot 
the  court  in  assessing  the  costs  against  plain- 
tiff, and  no  motion  for  a  new  trial  was  filed. 
It  Is  recited  in  the  judgment  that  the  court 
had  no  jurisdiction  of  the  amount  set  out  In 
the  first  amended  petition,  and  that  is  given 
as  the  reason  why  the  costs  up  to  that  time 
were  assessed  against  plaintiff  in  error.  The 
first  amended  petition  clearly  alleges  a  cause 
of  action  for  $205  actual  and  $600  punitory 
damages,  a  sum  undoubtedly  within  the  ju- 
risdiction of  the  county  court.  A  sum  in  ex- 
cess of  $1,000  could  not  have  been  arrived  at 
except  by  doubling  the  punitory  damages. 
This  was  probably  done  because  the  punitory 
damages  are  mentioned  in  the  body  of  the 
petition  and  again  in  the  prayer,  but  in  the 
latter  only  $706  damages  actual  and  exem- 
plary are  prayed  for.    The  order  was  clearly 


erroneous,  but  It  was  not  objected  to  when 
first  done,  nor  later  when  the- aftermath  of 
costs  was  repeated  in  the  final  judgment,  and 
the  question  is  presented  as  to  whether  tills 
court  has  the  power  to  pass  upon  the  error. 

The  record  clearly  and  unequivocally  in- 
dicates the  error  and  is  one  that  we  believe 
an  appellate  court  should  correct  even  in  the 
absence  of  any  exception  being  reserved  in 
the  lower  court.  The  injustice  of  it  is  appar- 
ent, esi)eclally  when  the  record  shows  that 
the  costs  assessed  against  plaintiff  amount  to 
more  than  the  amount  reoovoed  by  him.  The 
error  is  one  of  law  apparent  of  record,  and 
no  notice  for  new  trial  was  required.  Hol- 
lywood V.  Wellbausen,  28  Tex.  Civ.  App.  641, 
68  S.  W.  829.  We  are  unwilling  to  aUow 
such  an  injustice  as  would  be  sustained  by 
plaintiff,  if  technical  rules  were  strictly  en- 
forced, to  prevail,  and,  exercising  that  broad 
power  Inherent  in  every  court  to  promote  the 
ends  of  justice  and  right,  we  will  reverse  the 
judgment  of  the  lower  court  and  here  ren- 
der judgment  that  plaintiff  recover  of  de- 
fendant the  sum  of  $125,  together  with  in- 
terest at  6  per  cent  per  annum  thereon  f  ran 
August  20,  1914,  together  with  aU  costs  in 
this  behalf  in  the  loww  court  as  well  as  In 
this  court. 

Reversed  and  rendered. 


BEAN  T.  COOK  et  ux.    (No.  62.) 

(0>art  of  Civil  Appeals  oC  Texas.    Beaumont 

Jan.  27,  1916.    Rehearing  Denied 

Feb.  28,  1916.) 

1.  AvPBAl.  AND  Ebbob  ^=>931,  934— Rbvibw— 

PBESUlCFTrON. 

All  reasonable  intendments  will  be  indulged 

on  appeal  to  support  the  judgment  and  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.   H   3728.   876^-3771,  3777- 

3782;   Dec.  Dig.  «=»9B1,  934.] 

2.  Vbnoob  and  Pdbchasbb  «=>228— Ixpbotx- 

SCENTB  BT  VBNDOB'S  litaSBS. 

A  pntchaaer  of  land  with  notice  that  his 
vendor's  lessee  put  improvements  thereon  under 
oral  agreement  that  he  might  remove  than,  pre- 
venting him  from  doing  so,  is  liaUe  to  him  for 
their  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  495-501;  Dec.  Dig. 
«=922&] 

3.  Appeal  and  Ebbob  «=»70i  —  Bxvibw  — 
PiNDiNQ  of  Fact. 

Without  the  evidence,  a  finding  of  the  val- 
ue of  improvements  put  on  land  cannot  be  dis- 
turbed on  appeal. 

[Ed.  Not& — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2900^  2939-2941;  Dec.  Dig. 
®=»704.] 

Appeal  from  Jasper  Oonnty  Court;  C.  C 
Brown,  Judge. 

Salt  by  I.  S.  Bean  against  6.  W.  Ckwk  and 
wife.  From  an  adverse  judgment,  plaintiff 
appeals.    Affirmed. 

Smith  &  Lanier,  of  Jasper,  for  appellant 
J.  T.  Beaty  and  Cbas.  C.  Ingram,  both  of 
Jasper,  and  'R.  S.  Sanders,  of  Center,  for  ap- 
pellees. 
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BROOKE!,  X  This  snlt  was  InsUtuted  by 
appellant  herein  bj  way  of  an  Injonctlon 
sued  out  on  the  24th  day  of  November,  1014, 
against  appellees.  In  which  application  for 
Injunction  It  was  alleged  that  the  appellant 
was  the  owner  In  fee  simple  of  the  Improve- 
ments in  controversy  and  also  the  premises 
upon  which  the  same  were  situated,  by  rea- 
son of  having  purchased  same  from  J.  A. 
Bohler  and  wife  on  the  3l8t  day  of  October, 
1914;  that  appellees  were  occupying  said 
premises  at  the  time  of  said  purchase,  as 
tenants  at  will  of  the  appellant  and  his  ven- 
dors; that  about  the  2l8t  day  of  Novem- 
ber, 1914,  appellees  began  to  tear  down 
and  remove  from  off  said  premises  said  im- 
provements. Appellees  were  prevented  by 
the  injunction  from  remaining  upon  said 
premises  or  removing  any  part  of  said  im- 
provements from  off  them.  Appellees,  by  an- 
swer filed  January  S,  1915,  set  up  general 
demurrer  and  general  denial,  and  also  plead- 
ed BX)eclalIy  that  about  the  18th  day  of  June, 
they  had  a  verbal  contract  with  the  said 
Bohler,  appellant's  vendor,  in  which  con- 
tract it  was  agreed  that  any  improvements 
which  might  be  erected  by  appellees  should 
remain  upon  the  property,  and  that  they 
should  have  the  right  to  remove  same  at  any 
time  they  should  see  fit;  that  appellant  had 
notice  of  said  contract,  and  thereby  was  es- 
topped to  set  np  bis  claim  thereto;  that  the 
injunction  was  knowingly,  willfully,  and  ma- 
liciously sued  out.  Wherefore  they  claimed 
actual  damages  in  the  sum  of  $100  as  ex- 
pense, by  reason  of  having  to  travel  from 
place  to  place  and  live  in  hotels,  etc.,  and 
the  further  sum  of  $500  by  reason  of  appel- 
lant holding  said  Improvements,  and  by  way 
of  pain,  inconvenience,  humiliation,  etc.,  they 
suffered  further  damages  in  the  sum  of  $350. 
Appellant,  by  supplemental  petition,  set  up 
the  •suing  out  of  the  injunction  as  having 
been  done  without  malice  and  iU  will,  and 
that  it  was  done  in  good  faith,  and  upon  the 
statement  of  J.  A.  Bohler  that  the  improve- 
ments in  controversy  were  Included  In  said 
sale  to  appellant  by  said  Bohler,  and  they 
also  filed  a  second  supplemental  petition, 
denying  the  verbal  contract  pleaded  by  ap- 
pellees, and  pleading  an  estoppel  against 
api>ellees,  by  reason  of  certain  misrepresen- 
tations made  by  appellees  to  appellant,  to 
wit,  that  appellees  had  an  agreement  with 
said  Bohler,  by  the  terms  of  which  appellees 
were  to  retain  the  title  to  any  improvements 
that  might  be  placed  upon  said  premises, 
and  tliat  they  should  have  the  right  to  re- 
move the  same  from  off  said  premises  at  any 
time  they  saw  fit,  and  that  they  had  said 
agreement  in  writing  and  had  it  witnessed, 
and,  further,  that  these  representations  were 
made  at  two  different  times,  and  that  at 
each  time  appellant  asked  to  see  the  same, 
bnt  was  refused,  and  that  appellees  failed 
to  fnmlsh  appellant  with  the  name  of  any 
witness  to  said  agreement  In  writing.  Ap- 
pellees filed  tbelr  first  supplemental  answer, 


alleging,  in  addition  to  the  matters  thereto- 
fore set  out,  claim  for  damages  by  way  of 
rent  in  the  sum  of  $10  per  month  for  a  pe- 
riod of  five  months,  and,  further,  that  If  the 
court  should  hold  them  not  entitled  to  their 
damages,  they  be  given  the  privilege  of  going 
upon  said  premises  and  removing  such  im- 
provements as  they  own.  The  case  was  tried 
before  the  court  without  a  Jury,  and  Judg- 
ment rendered,  dissolving  the  injunction  and 
awarding  appellees  Judgment  against  appel- 
lant for  $150,  as  the  value  of  the  improve- 
ments. 

There  is  no  statement  of  facts  in  this  rec- 
ord. Therefore,  we  are  not  furnished  with 
the  testimony  on  which  the  Judgment  was 
based.  The  court,  however,  filed  conclusions 
of  law  and  fact  as  follows: 

"I  find  that  the  improvements  in  controversy 
are  situated  upon  a  tract  of  land  purchased  by 
plaintiff,  I.  S.  Bean,  from  one  J.  A.  Bohler, 
first  payment  therefor  being  made  on  the  31st 
day  of  October,  1914,  in  the  sum  of  $40,  and 
that  final  payment  was  made  on  the  date  of  the 
delivery  of  the  deed,  to  wit,  16th  day  of  Novem- 
ber, 1914,  in  the  sum  of  $2,960,  and  that  said 
improvements  were  included  in  said  purchase. 

"I  find  that  said  improvements  were  placed 
thereon  by  Q.  W.  Cook  and  wife,  Sallie  Cook, 
and  that  before  said  improvements  were  placed 
thereon  by  defendants,  they  entered  into  a  ver- 
bal agreement  with  plaintiff's  vendor,  J.  A. 
Bohler,  that  said  improvements  should  remain  . 
the  property  of  defendants,  and  that  they  should 
have  the  right  to  remove  same  from  off  said 
premises  at  defendants'  pleasure. 

"I  find  that  defendants  were  living  upon  said 
land  and  occupying  said  improvements  as  their 
home  at  the  time  of  the  purchase  of  said  land 
and  improvements,  as  above  stated,  bnt  that 
they  were  preparing  to  vacate  same,  and  had 
declared  their  Intention  to  so  vacate  at  the  time 
of  the  institution  of  this  suit,  and  they  were 
preparing  to  remove  said  improvements. 

"I  find  that  defendants  had  never  rendered 
said  improvements  for  taxes,  but  that  the  same 
were  rendered  by  plaintiff's  vendor,  J.  A. 
Bohler. 

"I  find  that  defendants  attempted  to  tear  down 
said  improvements  and  remove  same  from  off 
said  premises  on  the  4th  day  of  November,  1914, 
that  plaintiff  then  inauired  of  defendants  what 
interest  they  claimed  in  said  improvements, 
and  was  informed  that  they  owned  said  im- 
provements by  reason  of  having  placed  same  on 
the  premises,  and  by  reason  of  having  an  agree- 
ment with  plaintiff^)  vendor,  Bohler,  that  they 
should  have  the  right  to  remove  said  improve- 
ments at  their  nleasnre,  and  that  they  had  said 
agreement  in  black  and  white  and  had  it  wit- 
nessed ;  that  plaintiff  requested  defendants  that 
lie  be  allowed  to  see  said  agreement,  and  de- 
fendants refused  to  let  him  see  same,  and  failed 
to  inform  plaintiff  of  the  name  of  any  witness 
to  said  agreement 

"I  find  that  the  plaintiff  understood  the  de- 
fendants to  mean  by  the  terms  'black  and  white' 
that  the  agreement  was  in  writing. 

"I  find  that  plaintiff  then  inquired  of  Bohler, 
concerning  said  agreement,  and  was  informed 
by  said  Bohler  tibat  defendant  had  no  such 
agreement,  in  writing  or  otherwise. 

"I  find  that  plaintiff  again,  before  making 
final  payment,  accosted  the  defendants  concern- 
ing their  rights,  and  were  again  informed  that 
they  had  the  agreement;  that  they  failed  to 
make  known  to  plaintiff  the  names  of  any  wit- 
nesses, and  refused  to  let  ^plaintiff  see  said  agree- 
ment, but  stated  to  plaintiff  that  if  he  could 
not  take  their  word  for  it  they  eonld  go. 

"I  find  said  defendants  did  not  tell  plaintiff 
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that  the7  were  claiming  said  improrements  by 
reason  of  any  verbal  agreement 

"I  find  said  ImproTements  to  be  of  the  value 
of  $150." 

[1-3]  All  reasonable  Intendments  will  be 
indulged  to  support  the  Judgment  of  the 
court  and  its  findings. 

The  appellant,  by  his  first  assignment,  as- 
sails the  Judgment  as  being  contrary  to  the 
law  and  the  evidence.  The  said  assigiiment 
is  overruled. 

By  his  second  assignment,  appellant  as- 
sails the  action  of  the  court  in  rendering  a 
money  Judgment  against  aiqiellees  for  the  sum 
of  5150,  as  being  the  value  of  said  improve- 
ments. The  record  is  silent,  other  than  the 
findings  of  the  court,  on  this  proposition,  and 
the  same  must  be  held  conclusive. 

Finding  no  reversible  error,  this  case  is, 
In  all  things,  afilrmed. 


BISWEIX  V.  GLADNEY  et  al.     (No.  900.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  26,  1916.    Rehearing  Denied 

Feb.  16,  1916.) 

1.  Vendob  and  Pubchaseb  ®=926S  —  Riohts 
OF  Pasties— Notice. 

The  purchaser  of  vendor's  lien  notes  with- 
out actual  notice  of  a  conveyance  by  the  pur- 
chaser wag  not  charged  with  any  fact  upon 
which,  on  the  doctrine  of  inquiry,  notice  of  such 
deed  could  be  imputed  to  him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  $|  492,  700-712;  Dec. 
Dig.  «=>26e.] 

2.  Vendor  and  Pubchaseb  €=>281  —  Bona 
Fide  Pubchaseb— Paymknt. 

In  a  suit  by  the  assignee  of  a  vendor's  lien 
note  against  the  purchaser  and  a  purchaser  from 
him,  evidence  held  not  to  establuh  the  defense 
of  payment  as  against  the  assignee's  position 
of  bona  fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {S  792-794;  Dec  Dig. 
«=»281.] 

3.  Vendob  and  Pubchaseb  $=3281  —  Lien 
KoTES— Holder  in  Good  Faith — Bubden 
or  Pboof. 

The  possession  of  a  vendor's  lien  note,  to- 
gether with  its  indorsement  by  the  vendor  "with- 
out recourse,"  put  the  burden  of  proof  upon  the 
purchaser  and  nis  grantee  to  show  that  the  as- 
signee was  not  an  innocent  transferee  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  792-794;  Dec  Dig. 
«=»281.] 

4.  Mabshalino  Assets  and  Secubitieb  ^=a5 
—Rights  of  Pubchasebs  of  Pabt  of  Tbact 
OF  Land. 

In  marshaling  securities  in  favor  of  a  prior 
grantee,  the  rule  is  that  where,  from  the  char- 
acter of  his  conveyance,  it  is  inequitable  that 
his  land  should  primarily  bear  the  burden  of  the 
common  charge,  either  in  whole  or  in  part,  equi- 
ty will  presume  an  intention  of  the  parties  that 
the  part  conveyed  should  be  free  from  such  bur- 
den until  the  grantor's  land  is  first  exhausted, 
and  the  grantee  has  the  superior  equity. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Secnrities,  Cent  Dig.  |  10;  Dec. 
Dig.  <8=3S.l 


5.  MOBTOAOES  «s>287— SAI.E  BT  MOBTaAOO»- 

QuiTCLAiM   Deed — Equities. 

Where  one  purchases  part  of  a  mortgagor's 
land  by  quitclaim  deed  ana  pays  an  agreed  val- 
uable consideration,  without  the  mortgage  debt 
in  any  way  becoming  a  part  thereof,  the  pre- 
sumed intention  between  the  parties  is  that  the 
grantor  will  pay  his  own  debt,  and  equitably  his 
land  should  be  first  condemned  for  that  purpose ; 
the  rule  not  depending  upon  the  existence  or 
nonexistence  of  covenants  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Mortgagei^ 
Cent  Dig.  H  782,  783;  Dec  Dig.  «=>287.] 

6.  Vendob  and  Purcraseb  «=5>265— Assign- 
ment or  Vendor's  Lien  Note  —  Vendor's 
Subsequent  Quitclaim  Deed— Notice. 

The  record  of  a  quitclaim  deed,  not  on  its 
face  showing  that  the  grantor  and  grantee  con- 
tracted  in  regard  to  the  grantor's  debt  for  pur- 
chase money  of  a  larger  tract,  as  a  part  of  the 
real  consideration,  affords  notice  of  the  equities 
to  a  subsequent  assi^ee  of  the  vendor's  lien 
notes,  as  a  vendor  with  notice  of  bis  purchas- 
er's sutnequent  deed  is  not  bound  to  impart  his 
knowledge  to  his  assignee,  or  to  notify  his  gran- 
tee that  he  has  sold  the  lien  notes,  so  that  the 
grantee  can  notify  the  assignee. 

[Edt  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {§  492,  700-712;  Dec 
Dig.  «=s>265.] 

7.  Vendor  and  Purchases  «=>231— BQxnTiia 
—Notice— Subsequent  Deed. 

A  subsequent  deed  of  record  does  not  af- 
ford constructive  notice  to  an  anterior  holder 
of  an  interest  in  the  land,  since  record  notics 
goes  forward,  and  not  backward. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  43,  66,  487,  513-539; 
Dec.  Dig.  <S=s>231.] 

8.  Vkndob  and  Pubchaseb  «=»231  —  Bona 

Fide  Pubchaseb— Notice. 

A  subsequent  purchaser  of  part  of  land  af- 
fected with  a  common  charge  has  constructive 
notice  of  the  equities  of  a  prior  grantee,  who  has 
bought  another  part  of  the  same  land  and  placed 
bis  deed  on  record. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  43,  55,  487,  613-539; 
Dec  Dig.  ®=»231.] 

9.  Vendor  and  Pubchaseb  $=>265  —  Bona 
Fide  Purchases— Search. 

A  subsequent  purchaser  of  land  subject  to 
a  vendor's  lien  is  not  required  to  go  further  than 
the  record  in  searching  the  vendor's  lien  note, 
if  he  does  not  know  it  has  been  assigned. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  492,  700-712;  Dec 
Dig.  <6=»266.] 

10.  Vendob  and  Puborasbb  «a261  —  Ven- 
dor's   Lien— ASaiONMENT— REaiSTBATION. 

The  assignment  of  a  vendor's  lien  is  with- 
in the  registration  statutes. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  674-686,  688-695; 
Dec  Dig.  «S9261.] 

11.  Vendob  and  Pubchaseb  «=»265— LiEir-- 

Release- Effect. 

B.  conveyed  land  to  G.,  retaining  an  express 
vendor's  lien.  G.  thereafter  quitclaimed  to  M, 
a  ^art  of  the  land  for  a  consideration  which  was 
paid  by  M.'s  conveyance  of  other  land  to  G. ; 
the  parties  to  the  deed  agreeing  between  them- 
selves that  the  land  conveyed  should  be  dis- 
charged from  the  vendor's  lien.  The  quitclaim 
deed  was  upon  record  before  W.  acquired  the 
vendor's  lien  notes.  B.,  .together  with  C,  a 
prior  assignee  of  the  notes,  with  notice  of  the 
conveynnce  and  before  W.  acquired  the  notes, 
released  another  part  of  the  Innd  exceeding  in 
value  the  notes  held  by  W.  Held  that  the  land 
.conveyed  to  M.  was  discharged,  and  such  dis- 
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charge  inured  to  M.'a  grantee  nnder  a  general 
warranty  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  492,  700-712;  Dec. 
Dig.  <S=>265.] 

Appeal  from  District  Conrt,  Potter  Comi- 
ty;   Hugh  L..  Umphres,  Judge. 

Action  by  W.  H.  Biswell  against  R.  L. 
Gladney  and  others.  Judgment  for  defend- 
ants, and  plaUitiS  appeals.    Affirmed. 

Ben  H.  Stone,  of  Amarlllo,  for  appellant. 
Jas.  N.  Browning  and  Kimbrough,  Under- 
wood &  Jackson,  all  of  AJuarUlo,  for  ap- 
pellees. 

HENDRICKS,  J.  On  May  10, 1006,  Charles 
Brinkman  conveyed  to  Gladi^ey  a  section  of 
land  situated  in  Potter  county,  Tex.,  upon 
the  cash  consideration  of  $1,000  and  a  defer- 
red consideration  of  four  vendor's  lien  notes ; 
the  first  two  for  $1,000  each,  and  the  last 
two  for  the  sum  of  $740  each,  being  nego- 
tiable in  form  and  recognizing  the  vendor's 
lien,  which  was  also  expressly  retained  in 
the  deed.  On  the  9th  day  of  October,  1905, 
Gladney  executed  a  quitclaim  deed  to  Will 
A.  Miller,  Jr.,  to  1S7.47  acres  of  said  land, 
which  was  recorded  November  22,  1005.  The 
land  was  school  land,  and  It  was  agreed  be- 
tween Gladney  and  Miller,  in  the  trade  pro- 
ducing the  conveyance  above  mentioned,  that 
Miller's  land  should  be  relieved  of  the  ven- 
dor's lien  and  that  the  land  should  be  patent- 
ed, Gladney  to  furnish  the  consideration  for 
the  patent,  which,  after  the  execution  of  said 
deed,  was  obtained  in  1906. 

The  two  $740  notes  matured,  on  their  face, 
respectively,  the  1st  day  of  January,  1907, 
and  the  1st  day  of  January,  1908.  In  1907, 
probably  the  latter  part  of  May  of  that  year, 
W.  H.  Biswell,  the  plaintiff  in  this  suit,  ac- 
quired the  possession  of  the  two  $740  notes, 
thereafter  transferring  the  same  to  one  Coop- 
er. When  Cooper  was  In  possession  of  the 
notes,  he  executed  with  Brinkman  a  release 
of  a  part  of  the  land,  which.  It  is  agreed,  was 
of  the  value  of  $2,400  at  the  time  of  the 
release.  At  the  time  Biswell  received  the 
notes  they  were  in  the  possession  of  the  First 
National  Bank  of  Amarlllo,  as  collateral  se- 
curity for  the  payment  of  indebtedness  evi- 
denced by  Brlnkman's  note  to  the  be^,  and 
which  provided  for  the  sale  of  collateral. 

[1]  When  Biswell  received  the  notes  there 
was  no  transfer  in  writing  from  Brinkman, 
or  the  bank,  assigning  the  lien.  Biswell  had 
no  actual  notice  at  that  time  of  the  convey- 
ance from  Gladney  to  Miller,  executed  in 
October,  1906;  nor  does  this  record  charge 
him  with  any  fact  by  which,  on  the  doctrine 
of  Inquiry,  notice  of  said  deed  could  be  im- 
puted to  him.  The  only  notice  of  which  he 
could  be  charged  is  constructive  notice  by  the 
record,  which  will  be  discussed  later.  Bis- 
well reacquired  the  two  notes  from  Cooper, 
and  we  find  from  his  testimony  that  he  knew 
of  the  execuUon  of  the  Cooper-Brlnkman  re- 
lease of  the  debt  remaining  to  another  por- 
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tlon  of  the  land  than  Miller's,  of  the  value 
as  stated, 'before  he  reacquired  said  notes. 
The  note  in  suit  was  Indorsed  upon  the  back 
with  Brlnkman's  signature,  with  a  further 
indorsement,  "Without  recourse,"  immediate- 
ly preceding  his  name.  Biswell  asserts  that 
be  is  an  innocent  purchaser  of  the  note  in 
suit  In  due  course  of  trade,  paying  full  value 
therefor,  without  any  knowledge  of  the  Glad- 
ney-MlUer  deed,  executed  in  October,  1905. 

In  the  trial  court  it  was  litigated  as  a 
Jury  question  whether  Biswell,  when  be  ac- 
quired the  possession  of  the  note,  was  a 
transferee  or  assignee  of  the  same,  or  wheth- 
er the  money  furnished  him  was  used  for 
the  purpose  of  paying  said  note,  thereby 
operating  as  an  extinguishment  of  same. 
The  Jury  found  upon  special  issues  that  the 
note  sued  upon  was  "paid"  while  owned  by 
the  payee  and  before  plalntlfC  acquired  the 
same,  and  further  responded  that  Biswell, 
the  plaintiff,  paid  the  note.  Judgment  was 
rendered  against  Gladney  for  the  debt  evi- 
denced by  the  note,  but  plaintiff  was  denied 
a  foreclosure  of  the  Uen  against  any  of  the 
defendants. 

[2,3]  Plaintiff  asserts  that  the  testimony 
was  insufficient  to  permit  the  subuiission  of 
the  issue  that  the  note  was  paid,  and  not  as- 
signed, and  considered  from  the  angle  that 
the  Indorsement  upon  the  back  of  the  nego- 
tiable note,  with  the  possession  in  Biswell, 
placing  the  burden  of  proof  upon  defendants 
to  show  that  he  was  not  an  innocent  trans- 
feree of  the  note,  we  would  reverse  and  re- 
mand this  case  upon  plaintiff's  exceptions, 
that  the  testimony  was  insufficient  to  show 
that  the  note  was  paid  as  against  his  claim 
of  innocent  purchase.  If  we  were  not  of  the 
opinion  that  the  Judgment  should  be  affirm- 
ed upon  another  ground. 

Appellees  say  that  Brinkman  gave  the  bank 
no  authority  to  sell  the  note,  and  that  the 
president  of  the  bank  testified  that  it  was 
not  customary  to  sell  securities  to  a  collateral 
note  unless  with  the  consent  of  the  owner. 
The  president  could  not  recall  the  transac- 
tion, if  it  occurred,  but  said,  however: 

"That  sometimes,  when  we  don't  think  the 
party  that  owes  us  would  object,  and  that  it 
would  be  agreeable  if  we  would  get  all  of  his 
money  and  stop  the  interest,  that  (meaning  the 
sale  of  the  note)  would  be  all  right." 

Appellee  asserts  that  Gladney  paid  the  note 
and  sold  It  to  Biswell,  or,  further,  as  we  in- 
ferred from  the  argument,  that  he  received 
the  funds  from  Biswell  and  paid  the  note 
at  the  bank,  and  then  forwarded  It  to  Bis- 
well, and  that  in  either  event,  as  between 
Gladney  and  the  bank,  it  was  a  payment, 
and  not  a  transfer.  It  is  noted  that  the 
Jury  found  that  Biswell  paid  the  note,  which 
means  that  he  furnished  the  money,  not- 
withstanding it  was  found  that  he  paid 
the  note.  Brinkman  said  that  he  merely 
placed  the  notes  in  the  bank  for  collec- 
tion. The  particular  note  bad  not  matur- 
ed.   "Payment  can  only  be  made  before  ma- 
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turlty  by  consent  of  both  debtor  and  cred- 
itor." Daniel,  Neg.  Inst  vol.  2,  |  1238.  Of 
course,  It  Is  really  true  that  a  sale  of  a  note 
Is  a  contract  requiring  the  meeting  of  minds, 
the  same  as  any  other  agreement. 

It  la  asserted  that  Brlnkman's  testimony 
that  he  only  placed  the  note  In  the  bank  for 
cancellation.  In  connection  with  the  testimony 
of  the  president  of  the  bank  as  to  the  custom 
of  the  bank  In  matters  of  that  kind,  precludes 
the  Idea  of  a  sale.  There  is  no  fact  In  the 
statement  of  facts  connecting  Gladney  with 
the  payment  of  the  note  at  the  bank.  Brink- 
man  never  testified  that  he  authorized  the 
payment  of  the  note  before  maturity.  The 
fact  that  Gladney  requested  or  wrote  to  Bis- 
well  to  carry  the  notes  for  him  does  not  jus- 
tify the  Inference  that  Blswell  sent  the  mon- 
ey to  blm,  or  that  Gladney  took  his  own 
money  to  the  bank,  paid  the  note  before  ma- 
turity, and  then  sold  the  same  to  Blswell. 
Who  put  the  indorsement,  "Without  re- 
course," on  the  back  of  the  note,  is  not  shown. 
Brinkman  said  he  did  not  do  it;  a  great 
many  of  the  letters  of  Gladney  were  attach- 
ed to  Blswell's  deposition;  we  assume  the 
Tetters  were  not  introduced;  neither  do  we 
find  any  attempt  to  prove  that  Gladney 
wrote  the  indorsement  Gladney  waa  not 
believed  by  the  Jury  In  regard  to  a  part  of 
the  transaction  with  Miller;  but  we  find 
nothing  to  "build  to"  in  the  record  that  Glad- 
ney or  Blswell  paid  the  notes  at  the  bank,  ex- 
cept that  Brinkman  said  he  placed  the  notes 
In  the  bank  merely  for  collection,  and  the 
testimony  of  the  bank  president  that  It  was 
not  customary,  without  the  owner's  consent, 
to  sell  the  collateral,  and  at  that  time  such 
a  matter  would  probably  have  been  referred 
to  him,  and  the  further  fact  that  Gladney 
requested  Blswell  to  carry  the  note.  This 
transaction  was  eight  years  old,  and  what- 
ever occurred,  and  whether  the  note  was  paid 
or  sold,  the  president  of  the  bank  had  no 
recollection  whatever  of  any  such  transaction, 
and  the  president's  testimony  necessarily 
was  oplnlonatlve. 

There  seems  to  be  no  qaestion  but  what  the 
form  of  collateral  note  gave  the  power  to 
sell  the  pajier.  He  did  say  that  "sometimes," 
where  they  thought  It  would  be  agreeable  to 
the  owner,  for  the  purpose  of  getting  all  of 
his  money  and  stopping  the  interest,  they 
would  sell  the  paper.  If  Blswell  furnished 
the  rncmey,  the  question  left  Is  how  he  fur- 
nished It  The  bank  had  more  power,  ac- 
cording to  this  record,  to  sell  the  note  than 
to  receive  payment  before  maturity.  The 
president  said: 

"When  a  note  is  placed  in  my  bank  for  col- 
lection, and  when  it  is  paid  before  maturity,  my 
bank  ordinarily  stamps  'Paid'  on  such  note, 
*  *  *  unless  there  was  a  request  to  the  con- 
trary." 

This  note  was  not  stamped  "Paid."  Bls- 
well testified  that  to  the  best  of  his  recollec- 
tion he  purchased  the  note  through  one  of 
the  banks  at  Amarlllo  during  the  first  half 


I  of  1007,  and  did  so  at  the  request  of  Gladney : 
I  that  Ike  trusted  the  matter  to  the  bank,  and 
sent  the  funds,  and  the  bank  procured  the  note 
and  mailed  It  to  him.  His  recollection  was 
that  Gladney  requested  him  to  send  the  mon- 
ey and  instructions  to  the  First  National 
Bank,  and  that  he  was  not  sure  whether  the 
Amarlllo  National,  where  he  had  an  account 
or  the  First  National,  forwarded  the  notea 

Without  detailing  further  facts  and  Infer- 
ences, applicable  to  the  Jury's  finding  that 
the  note  was  paid,  we  would  reverse  this 
case  upon  appellant's  assignment  question- 
ing the  sufficiency  of  the  facts  to  submit  the 
defense  of  payment  as  against  hia  position 
of  bona  flde  purchase,  but  conclude  that  it 
should  be  affirmed  upon  another  ground.  We 
find  the  facts  on  this  Issue  for  appellant's 
benefit,  referable  to  future  proceedings  to  the 
Supreme  Court,  without,  of  course,  anticipat- 
ing any  future  action  on  our  part 

Relative  to  the  proposition  upon  which  we 
affirmed  the  Judgment  of  the  trial  court  the 
record  is  in  this  condition :  Brinkman  convey- 
ed to  Gladney,  retaining  an  express  vendor's 
lien  for  the  deferred  consideration.  Glad- 
ney thereafter,  by  quitclaim,  transferred 
whatever  interest  he  had  to  Miller,  reciting 
a  consideration  of  $2,200,  in  payment  of  the 
land.  This  consideration  was  paid  by  the 
conveyance  of  other  land  to  Gladney.  This 
deed  was  upon  the  record  before  Blswell  ac- 
quired the  notes.  Brinkman  had  notice  of 
the  sale  to  Miller  before  Blswell  acquired  the 
notes.  Cooper,  with  Brinkman,  relinquished 
100  acres  to  Gladney,  out  of  the  mortgage 
(different  land  from  that  conveyed  to  Miller), 
of  which  Blswell  had  notice,  and  the  land 
released  to  Gladney  exceeded  In  value  the 
debt  when  released.  All  the  land,  excqit 
Miller's,  was  released  from  the  lien,  but  we 
shall  argue  the  case  referable  to  the  one  re- 
lease mentioned,  of  which  Blswell  had  actual 
notice. 

The  appellant  and  appellee  tender  a  con- 
troversy over  the  doctrine  of  inverse  order 
of  alienation;  the  appellant  contending  that 
It  does  not  apply  to  this  record  for  two  rea- 
sons: First,  Cooper  or  Blswell  must  have 
had  actual  notice  of  the  conveyance  from 
Gladney  to  Miller;  and,  second.  Miller,  ac- 
quiring his  interest  by  a  quitclaim  deed,  is 
not  In  a  position  to  Invoke  the  equitable  prin- 
ciple. The  last  proposition  will  be  discussed 
first 

Strictly  speaking,  inverse  order  of  aliena- 
tion is  not  applicable  to  this  record,  though 
argumentatlrely  involved.  There  Is  no  proof 
that  there  were  any  other  purchasers  of  this 
land  from  Gladney  except  Miller.  Plaintiff 
did  allege  that  all  the  land  except  the  167 
acres  had  been  previously  released  and  that 
It  was  d<me  for  the  benefit  of  the  "then" 
owners  of  the  land ;  still  this  record  presKits 
the  question  merely  of  the  equality  or  in- 
equality of  the  equities  between  Miller  and 
Gladney,  and  whether  or  not  the  assignee  of 
the  vendor's  lien  had  sufficient  notice  of  the 
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same,  and,  If  snpertor,  In  ftiror  of  Miller, 
whether  the  release  by  C!ooper  and  Brink- 
man  disturbs  such  eanlties,  thereby  releasing 
the  land  to  Miller.  It  will  be  conceded,  we 
asanme,  that,  U  the  equities  of  Miller  are 
superior  to  the  equities  of  Oladney,  who,  so 
far  as  this  reoord  shows,  was  tbe  owner  of 
the  balance  of  the  land  when  the  releasee 
were  made,  and  if  the  mortgagee  or  his  as- 
signee is  chargeable  with  notice  of  suA  equi- 
ties, the  release  of  Gladney's  land,  bdng  in 
value  more  than  the  amount  of  the  debt, 
would  release  Idiller's  land.  M^ere  the  own- 
er of  a  parcel  of  land,  who  has  previously  ex- 
ecuted a  mortgage  upon  the  same,  sells  one 
parcel  to  another  and  retains  a  part,  where 
the  contract  between  the  parties  Is  such,  with 
the  aid  of  equity,  that  it  can  be  presumed  that 
the  part  retained  should  first  bear  the  burden, 
preferable  to  the  land  of  his  vendee,  the  mort- 
gagee, with  notice  of  these  equities,  disturbs 
them  at  his  periL  In  case  of  successive  pur- 
chasers, with  the  owner  the  latter  retaining 


a  part,  where  neither  has  the  right  that  the 
other's  portion  should  be  isimarlly  subjected 
to  the  mortgage  debt,  the  equities  between  all 
the  parties  are  then  equal ;  and  if  a  purchas- 
er redeems  the  mortgage,  the  others  are  ea- 
tltled  to  a  pro  rata  contribution,  and  a  pro 
rata  subjection  of  the  land  to  the  payment 
of  said  debt  Bedc  v.  Tarrant,  61  Tex.  406, 
406.  This  latter  fundamental  rule,  as  be- 
tween different  portions  of  the  premises  sub- 
ject to  a  common  charge,  assists  in  the  Urth 
of  the  maxim  that  "equality  is  equity,"  and, 
where  applied,  ratable  contribution  always 
follows.    Same  case. 

Where  the  mortgagee  sues  the  owner  and 
successive  purchasers  from  him  to  foreclose 
his  mortgage,  and  one  defendant  has  a  prior 
equity  over  another  defendant  as  to  the  land 
liable  primarily,  if  no  release  is  made  by  the 
mortgagee  to  the  land  primarily  liable,  he 
is  not  Interested,  whether  he  had  notice,  or 
not,  of  the  equities  between  them.  If  he  has 
done  no  act  to  prejudice  the  right  of  the 
holder  of  the  superior  equity,  his  month  Is 
closed  as  to  the  enforcement  of  the  equity 
and  the  sale  of  the  land  In  accordance  there- 
with, unless  the  foreclosure  sale  of  the  land 
in  iMircels  would  prejudice  his  debt  and  prior 
rights^  where  his  mortgage  is  a  blanket  one 
on  the  land  as  an  entire  tract;  and  in  that 
character  of  case  first  stated  the  equities  are 
unequal ;   one  has  a  superior  equity. 

[4]  In  marshaling  securities  in  favor  of  a 
prior  grantee,  it  is  true  you  may  not  base 
it  on  the  simple  fact  of  the  earliest  grant; 
however,  the  rule  Is,  and  properly,  dedud- 
ble  from  equitable  principles,  that  where, 
from  the  character  of  the  first  conveyance, 
it  is  inequitable  that  the  grantee's  land 
should  primarily  bear  the  burden  of  the  com- 
mon charge,  either  in  whole  or  in  part,  equity 
will  then  presume  the  intention  of  the  par- 
ties to  the  conveyance  that  the  portion  con- 
veyed should  be  free  from  the  common  bur- 


den, until  the  grantor's  land  is  flnst  exhaust- 
ed;   the  grantee  has  the  superior  equity. 

For  the  moment  eliminating  the  matters  of 
the  Oo(q;)er-Btlnkman  release  to  Gladney's 
land,  we  will  present  the  conditi<m  as  fol- 
lows: If  Oladney  owned  all  but  167  aaes 
of  the  land,  and  the  holder  of  the  vendor's 
Hen  notes  had  sued  both  Oladney  and  Miller, 
Instead  of  Miller,  for  the  purpose  of  fore- 
closure on  both  tracts,  and  the  Issues  were 
presented,  which  land,  under  considerations 
of  equity,  should  be  first  subjected?  This 
condition  may  assist  some  in  the  solution  of 
the  case.  If  the  equities  between  the  parties 
were  equal,  the  burdens  would  be  equal;  but, 
if  superior  in  favor  of  Miller,  Oladney's  land 
should  be  sold  first  If  they  are  equal,  the 
wh<de  land  would  be  subjected  as  a  whole; 
if  Gladney's  were  superior,  making  the  equi- 
ties unequal  in  his  favor.  Miller's  land  should 
be  sold  first  The  Inequality  of  the  equity 
would  destroy  the  equity  of  Utarden.  Appel- 
lant has  Pomeroy  in  his  favor.    He  says : 

"The  doctrine  ■  *  *  u  one  or  purely  equi- 
table origin,  and  Is  not  an  absolute  rule  of  law, 
and  if  the  peculiar  equitable  reasons  on  which  it 
rests  are  wanting,  It  ceases  to  operate.  Wheth- 
er it  does  or  does  not  apply  to  any  particular 
case  may  be  sufficiently  determined  by  a  careful 
consideration  of  the  following  prindples:  The 
doctrine,  in  its  full  scope  and  operation,  pri- 
marily depends  upon  tne  relation  subsisting 
between  the  mortgagor  or  other  owner  of  the  en- 
tire mortgaged  premises  and  his  grantee  of  a 
parcel  of  land.  This  relation,  in  turn,  results 
from  the  form  of  the  conveyance,  which,  being 
a  warranty  deed,  or  equivalent  to  a  warranty, 
shows  ooncluiivelv  an  intention  between  the  two 
that  the  grantor  is  to  assume  the  whole  burden 
of  the  incumbrance  as  a  charge  upon  his  own 

earcel,  while  the  grantee  is  to  take  and  hold 
is  portion  entirely  free."    Section  1226,  vd.  3, 
EJqmty  Jurisprudence. 

We  assume,  of  course,  that  a  warranty 
deed,  or  a  deed  equivalent  to  a  warranty, 
would  show  conoluHvely  an  intention  that 
the  grantor  is  to  bear  the  whole  burden  as 
a  charge  upon  his  own  land.  He  further 
says: 

"When  the  deeds  to  the  successive  grantees 
are  not  warranty,  or  equivalent  thereto,  but 
simply  purport  to  convey  the  mortsagor'a  right, 
title,  and  interest  in  the  parcels,  the  intention 
is  dear  that  the  grantees  respectively  assume 
their  portion  of  Uie  burdens.  Their  several 
parcels  are  aU  liable  ratably,  and  not  in  the  tn- 
verte  order."  Same  sectUHi,  snpra.  (Under- 
scoring is  ours.) 

[S]  Pomeroy  Is  speaking  more  particularly 
probably  of  the  subjection  of  land  against 
grantees  in  the  inverse  order  of  their  aliena- 
tion, when  he  refers  to  the  character  of  the 
instruments  conveying  the  mortgagor's  in- 
terest If  it  is  meant  however,  by  this  lan- 
^age  that  the  interest  of  one  who  purchases 
a  part  by  quitclaim  deed  and  pays  a  valu- 
able consideration  for  the  interest  purchased 
as  agreed  upon  between  the  parties,  with- 
out the  mortgage  debt  in  any  manner  be- 
coming a  part  of  the  consideration,  and 
without  anything  showing  that  the  grantee 
and  grantor  Intended  that  the  land  of  the 
grantee  should  be  so  charged,  we^hink  that 
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the  presmnecl  Intention  between  the  parties  | 
Is  that  the  grantor  will  pay  his '  own  debt,  | 
and  equitably  bis  laud  should  be  first  con- 
demned for  that  purpose,  and  that  his  gran- 
tee should  not  be  compelled  to  pay  It  out 
of  his  land  as  between  the  immediate  parties. 
The  cases  under  note  4  and  note  "e,"  under 
section  1225,  vol.  3,  Pomeroy,  Eq.  Jurlsp., 
cited  by  the  great  Jurist,  In  so  far  as  they 
are  accessible  to  us,  do  not  support  the  doc- 
trine. We  are  unable  to  obtain  2  Leading 
Gases  In  Equity  (4th  Am.  Ed.)  p.  304,  and 
Aiken  t.  Gale,  37  N.  H.  501.  ErUnger  v. 
Boul,  7  111.  App.  40,  is  the  nearest  case  on 
the  facts  supporting  the  doctrine  accessible 
to  us,  and  in  that  case  the  purchaser  bought 
the  land  at  execution  sale. 

The  Supreme  Court  of  Michigan,  In  the 
case  of  Cooper  ▼.  Bigly,  13  Mich.  474,  at  a 
time  when  Justices  Campbell  and  Cooley 
were  members  of  that  court,  said  that: 

The  doctrine  "rests  chiefly,  perhaps,  upon  the 
grounds  that,  where  one  who  u  bound  to  pay  a 
mortgage  confers  upon  others  rights  in  any  por- 
tion of  the  property,  retaining  other  portions 
himself,  it  is  unjust  that  they  should  be  deprived 
of  their  rights,  so  long  as  he  has  property  cov- 
ered by  the  mortgage  out  of  which  the  debt  can 
be  made.  In  other  words,  his  debts  should  l>e 
paid  out  of  his  own  estate,  instead  of  l>eing 
charged  on  the  estates  of  his  grantees.  Any  oth- 
er rule  would  be,  in  effect,  to  enable  him  to  en- 
joy for  his  own  t>enefit  that  which  he  has  once 
vested  in  another,  and  in  a  measure  to  recall  his 
own  grant  The  rule  cannot,  therefore,  depend 
upon  the  existence  or  nonexistence  of  covenants 
of  warranty.  It  depends  simply  on  the  fact 
whether  he  has  or  has  not  seen  fit,  in  making  a 
disposition  of  a  part  of  tJs  incumbered  premis- 
es, to  charge  it  primarily  with  the  payment  of 
the  incumbrance.  •  •  •  It  has,  indeed,  in 
several  cases  cited  at  the  bar,  been  held  that 
the  covenant  of  warranty  was  very  important, 
in  determining  the  intent  of  the  mortgagor  not 
to  charge  the  mortgage  on  the  property  sold. 
But  there  it  no  tatiijaciory  autkonty  holding 
that,  in  the  aitence  of  tuch  a  warronty,  no  mmm 
intent  could  he  pretumed.  On  the  contrary, 
wherever  the  doctrine  of  priority  is  respected 
at  all,  it  has  lieen  enforced  unless  an  opposite 
intent  was  made  out.  And  such  appears  to  us 
the  common-sense  inference;  for  a  man  owing 
a  debt,  for  which  his  own  property  remains  lia- 
ble, mnst  naturally  l>e  supposed  to  expect  to 
have  it  paid  out  of  his  own  means,  unless  he 
has  bargained  to  the  contrary.  And  this  equi- 
ty, having  arisen  in  favor  of  the  first  purchaser, 
must  remain  in  his  favor  against  any  subse- 
quent equities  of  other  parties  derived  from  his 
grantor." 

We  are  unable  to  find  a  case  deciding, 
where  the  point  was  involved,  that  the  equi- 
ty could  not  be  founded  upon  a  quitclaim 
deed;  and  in  combing  the  authorities,  ac- 
cording to  the  best  'investigation  we  are  able 
to  make,  neither  can  we  find  a  case  which 
affirmatively  decides  that  the  rule  depends 
upon  the  existence  or  nonexistence  of  cove- 
nants of  warranty.  We  find  cases  abundant 
deciding,  where  the  owner  of  land  conveys 
by  deed  "with  covenants  of  warranty,"  the 
part  retained  by  him  is  charged  primarily. 
The  Intention  is  then  conclusive  as  Pomeroy 
states ;  but  the  genesis  of  the  rule  should  be 
an  answer  to  the  question — like  other  equi- 
table rules — what  are  the  equities  derivable 


from  the  relation  of  the  parties?  We  find, 
wherever  the  mortgage  debt  enters  Into  the 
contract  of  conveyance  between  the  parties, 
generally  one  way  or  the  other,  the  equities 
l)ecome  unequal  In  favor  of  one  or  the  other. 
If  the  mortgage  debt  Is  deducted  from  the 
consideration,  the  grantor's  land  is  not  pri- 
marily charged  with  the  burden.  If  the 
grantee  assumes  the  debt,  of  course,  his  land 
is  charged  with  the  burden.  If  the  convey- 
ance uses  language  "subject  to  the  mort- 
gage," some  of  the  courts  construe  that  the 
grantee's  land  is  also  charged,  because  the 
Intention  is  manifested  by  the  use  of  such 
language,  or  expressions  equivalent  thereto, 
that  It  is  Intended  that  his  land  will  be  first 
subjected  thereto.  In  other  words,  if  the 
mortgage  debt  enters  Into  the  deed  In  some 
manner,  affecting  the  consideration,  different 
rules  of  burden  and  contribution  result;  bat 
it  a  man  sells  his  land,  or  all  of  Ills  interest 
in  same.  It  being  the  same  land  and  the  same 
interest  he  has  previously  mortgaged,  bat 
the  previous  mortgage  debt  does  not  enter 
into  or  become  a  part,  contractually  speak- 
ing, of  the  trade  l>etween  the  parties,  and 
the  vendor  rec^ves  his  agreed  considera- 
tion for  the  land  or  Ills  interest,  we  are  un- 
able to  see  why  he  should  not  he  compelled 
first  to  pay  Ills  own  debt  oat  of  Ills  own 
land,  and  think  that,  as  between  him  and 
his  grantee,  the  latter  should  not  be  com- 
pelled to  again  pay  for  the  land  in  whole 
or  in  part,  or  m(»«  than  the  value  agreed 
upon  between  the  parties.  We  are  unable  to 
say,  neitlier  does  the  law  Justify,  upon 
careful  consideration,  as  a  matter  of  evi- 
dence, that  a  man  pays  less  for  a  quitclaim 
deed  than  for  any  other  deed — that  fact 
alone  considered. 

Hence,  back  to  the  case  put,  where  the 
mortgagee  sues  the  owner  and  his  grantee 
under  the  conditions  mentioned,  the  latter 
holding  under  a  quitclaim,  to  hold  that  the 
equities  are  equal  as  between  the  mortgagor 
and  his  grantee  la  to  hold  that  the  grrantee 
in  equity  should  be  compelled  to  pay  more 
than  he  originally  agreed  to  pay  to  the  owner 
of  the  land  for  his  parcel,  and  is  required  to 
pay  in  whole  or  In  part  his  grantor's  debt, 
for  which  the  latter  is  alone  responsible.  If 
such  were  equity,  an  ownn  of  100  acres, 
who  sold  nine  different  10-acre  tracts  to  dif- 
ferent grantees,  by  quitclaim  deeds,  receiv- 
ing $1,000  for  each  tract,  and  retained  10 
acres,  when  sued  by  a  mortgagee  upon  a 
$5,000  mortgage,  with  the  other  owners,  and 
the  mortgagor's  tract  retained  by  him  were 
the  least  valuable,  the  mortgagor  would,  by 
the  doctrine  of  equal  equities,  if  the  whole 
land  brought  the  debt,  practically  have  his 
debt  paid  and  receive  $9,000  for  the  land; 
and  upon  the  doctrine  that  his  equity  was 
superior,  and  the  grantee's  land  should  be 
first  subjected,  others  would  pay  the  debt 
for  which  he  alone  is  respondble.  This 
would  not  be  equity.    It  would  be  Injustice. 

It  may  be  that,  U  a  mortgagor  were  to 
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pay  the  debt  before  snlt,  the  same  would  be 
extlngalshed,  and  In  that  event  he  wonld 
not  be  able  to  proceed  against  the  other 
grantees.  Waahbnm  on  Keal  Property,  toI. 
2,  c.  16,  S  S,  snbsec.  4.  But  If  one  of  these 
saccesslve  grantees  were  to  agree  to  pay  off 
the  whole  mortgage,  and  the  mortgagor,  on 
acconnt  of  the  default  of  bis  obligor,  wonld 
then  be  required  to  pay  it,  and  thereby  raise 
an  equitable  assignment  to  him  of  the  mort- 
gage, such  an  owner  of  the  land  and  as- 
signee of  the  mortgage.  In  proceeding  against 
the  whole  land  for  subjection  to  the  mort- 
gage, would  be  in  a  splendid  position,  self- 
ishly, if  his  obligor  were  insolvent,  to  add 
to  his  assets.  Bight  of  them  have  paid  for 
their  land.  If  the  equities  were  even  equal, 
requiring  a  ratable  contribution,  the  mort- 
gagor and  owner  of  the  remaining  tract,  who 
had  become  the  equitable  assignee,  would 
have  sold  $8,000  worth  of  land,  and  have 
the  right  to  proceed  upon  his  own  debt 
against  his  own  grantees,  who  had  not  as- 
sumed it,  absorbing  their  land  for  the  pay- 
ment thereof.  If  the  mortgagor's  equity  were 
superior,  his  land  would  not  be  subjected; 
he  would  pay  nothing,  have  bis  own  debt 
paid,  keep  his  own  land,  and  receive  $8,000. 
Indirectly,  he  wonld  make  bis  grantees  pay 
his  own  debt  and  also  recall  his  own  grant 
Neither  do  we  think  this  would  be  equity. 
Eiqultles  are  equal  where  there  is  equality. 
This  would  be  Inequality  of  the  grossest  na- 
ture. 

There  are  cases,  where  a  part  of  a  greater 
tract  is  sold  under  executloa  and  the  whole 
is  subject  to  a  blanket  mortgage,  holding 
that  the  purchaser  at  sheriff's  sale  has  no 
superior  equities;  the  holding,  it  is  true,  is 
rather  placed  upon  the  ground  that  the  pur- 
chaser at  sherifTs  sale  bought  only  the  equi- 
ty of  redemption.  It  Is  apparent,  however, 
that  a  substantial  distinction  exists  between 
such  a  purchaser  and  one .  under  voluntary 
sale  directly  from  the  owner,  where  he  pays 
the  agreed  consideration.  It  Is  also  true  in 
this  state  that  an  owner,  who  sells  a  part  of 
his  tract  by  quitclaim  deed,  merely  conveys 
the  equity  of  redemption  aud  the  title  he 
then  owned ;  but  that  should  not  be  a  crite- 
rion creating  the  equality  or  Inequality  of 
the  equities  between  the  parties.  The  owner 
has  sold  all  that  he  possessed,  and  the  pur- 
chaser pays  that  which  the  owner  demands. 
At  sheriff's  sale  the  law  condemns  and  sells 
the  land,  and  the  owner  is  the  ben^clary 
only  to  the  extent  of  the  money  paid  by  the 
higher  bidder.  When  the  owner  sells  with  a 
warranty,  the  purchaser  has  made  it  con- 
clusive that  his  land  should  not  be  incumber- 
ed with  the  whole  burden  of  the  debt  as 
between  him  and  the  mortgagor;  but  we 
see  no  equitable  reason,  as  between  a  grantee 
under  a  quitclaim  and  his  vendor,  when  the 
outstanding  mortgage  does  not  enter  into  the 
consideration  in  the  face  of  the  deed,  and  he 
receives  from  the  grantee  what  he  demands 
for  the  land,  that  such  grantee's  land  ahoold 


be  primarily  charged  with  the  burden  of 
the  debt,  or  equally  charged'  With  the  gran- 
tor with  an  equal  burden.  The  consequences 
derivable  result  in  injustice.  When  a  gran- 
tor receives  his  price  for  the  land,  he  should 
not  be  paid  again  Indirectly,  through  the 
medium  of  a  mortgage  foreclosure  by  a  can- 
cellation in  whole  or  in  part  of  h4s  own  in- 
debtedness with  his  grantee's  land,  and  re- 
sulting in  a  benefit  to  him,  more  than  the 
consideration  for  which  he  has  sold  his  in- 
terest in  the  land.  There  is  no  necessity  of 
becoming  confused  with  the  rights  of  holders 
of  unrecorded  deeds,  or  equitable  or  legal 
outstanding  titles,  from  a  common  source, 
not  passing  by  a  quitclaim  deed,  and  the 
grantee  not  being  an  innocent  purchaser  of 
such  title  under  such  deed. 

Under  the  law  of  this  state  a  holder  under 
a  general  warranty,  or  a  deed  conveying  the 
land,  unless  he  has  notice.  Is  of  course  In 
a  better  position  than  the  other.  But  be- 
cause such  deeds  are  of  more  strength  for 
such  purposes,  and  may  be  stronger  evidence 
for  the  purpose  of  proving  more  conclusively 
the  equities  of  the  grantee,  is  no  sound  rea- 
son against  the  equity.  But,  though  a  cove- 
nant of  warranty  runs  with  the  land,  even 
to  the  extent  of  passing  to  a  holder  of  a 
quitclaim,  however,  as  to  the  indemnity 
feature  between  the  parties,  it  is,  at  last, 
only  a  personal  covenant;  and  when  an 
owner  conveys  a  part  of  his  land,  with  cove- 
nants of  general  warranty,  and  retains  a 
part,  the  mortgagee  does  not  become  a  party 
to  the  covenant,  and  has  the  right  of  lien 
just  the  same,  except  that  he  must  not  dis- 
turb the  equities.  If  he  knows,  and  providing 
it  Is  not  prejudicial  to  his  debt  to  enforce 
the  equity.  The  owner,  l^aUy  speaking, 
does  not  contract  with  his  grantee,  even  un- 
der a  warranty  deed,  that  the  land  retained 
by  him  shall  bear  the  whole  burden.  Equity 
permits  the  grantee  to  place  the  burden  pri- 
marily upon  his  grantor's  land,  not  because 
the  contract  of  the  grantor  did  so,  for  there 
Is  nothing  in  the  warranty,  or  the  deed,  or 
in  the  contract,  making  the  land  retained 
beer  such  burden.  Strictly  speaking,  there 
is  no  breach,  nor  does  the  grantee  have  to 
show  a  breach.  Hawkins  v.  Potter,  130  S.  W. 
044,  €45  (writ  of  error  denied).  It  has  been 
the  history  of  equity  to  create  rights  where 
a  contract  does  not  really  provide  for  them. 
The  equitable  vendor's  lien  is  a  notable  ex- 
ample. The  parties  do  not  contract  for  a 
lien,  but  a  court  of  equity  says  it  is  unjust 
for  a  grantee  upon  a  deferred  consideration, 
though  the  deed  does  not  provide  for  the  lien, 
and  though  the  Instrument  may  recite  that 
the  consideration  has  been  paid,  to  keep  the 
land  freed  from  such  a  lien.  Equity  charges 
it  upon  the  land  on  account  of  the  relation 
between  the  parties  because  it  is  just. 

Again,  under  appropriate  conditions,  where 
a  prior  mortgagee  has  two  funds,  and  a 
junior  mortgagee  has  only  one,  without  the 
semblance   of  contractual  relation  between 
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the  two  Iloibolden,  equity  stays  the  hand  of 
the  prior  mortgagee  upon  the  latter  fund 
until  be  has  exhausted  the  other  fund. 
Whenever  by  the  evolution  of  Juridical  con- 
science an  equitable  rule  Is  deducible  from 
the  relation  of  the  parties,  the  province  of 
equity,  though  sometimes  alow  in  develop- 
ment. Is  to  apply  that  rale. 

It  may  be  said  that  to  permit  audi  a  rale 
would  produce  this  result:  The  first  pur- 
chaser gets  his  part  of  the  land  by  quit- 
claim; a  second  purchaser  might  receive 
his  parcel  by  a  conveyance  of  warranty; 
and  If  you  make  the  first  grantee's  equity 
superior  to  the  grantor's,  you  would  make 
his  deed.  In  cases  of  inverse  order  of  aliena- 
tion, superior  to  the  warranty  deed.  We  do 
not  think  this  should  complicate  the  real 
equities  between  the  first  parties.  It  is  a 
settled  rule  that,  if  the  suiperior  equity  ex- 
ists, a  subsequent  purchaser,  though  buying 
a  different  portion  of  the  same  tract,  is 
charged  with  notice  of  the  first  deed  and  the 
equity  created  by  the  relation  between  that 
holder  and  the  common  grantor.  The  prin- 
ciple causing  the  subjection  of  land  by  the 
inverse  order  of  alienation  is  based  upon 
this  condition:  When,  between  the  first  gran- 
tee of  a  parcel  out  of  a  large  tract  the  rela- 
tion between  these  parties  makes  it  equitable 
that  the  land  retained  by  the  grantor,  cover- 
ed by  a  previous  mortgage,  should  bear  the 
burden  first,  that  burden  is  transmitted  to 
succeeding  purchasers,  and  the  last  is  first, 
and  first  last,  in  the  order  of  condemnation 
and  sale.  Hmce,  if  you  once  establish  logi- 
cally the  premise  that  it  is  truly  equitable, 
between  the  grantor  and  his  first  grantee, 
that  the  land  retained  by  the  former  should 
primarily  bear  the  burden,  such  an  equity  is 
fixed,  and  the  personal  covenant  in  a  subse- 
quent deed  should  not  necessarily  destroy  the 
prior  equity  produced  by  a  quitclaim  con- 
sidered alona  Equity,  if  the  rule  of  right 
really  exists,  has  already  burdened  the  land 
sold  to  the  next  purchaser. 

Of  course,  as  stated,  the  real  question  in 
this  record  Is  not  strictly  one  of  inverse 
order  of  alienation,  but  Is  one  of  equitable 
right  between  Oladney  and  Miller,  and  the 
assignee  of  Brinkman's  lien,  though,  as  a 
matter  of  logical  result,  the  principle  may  be 
involved. 

[6-11]  As  to  the  other  mooted  question: 
Does  the  record  of  a  quitclaim,  which  does 
not  upon  its  face  show  that  the  grantor  and 
grantee  contracted  In  regard  to  the  mort- 
gage debt  as  a  part  of  the  real  consideration, 
afl^ord  notice  to  a  subsequent  assignee  of 
such  prior  lien  of  the  equities?  It  la  true 
the  authorities  are  unanimous  that  a  prior 
mortgagee  is  not  affected  with  notice  by  the 
record  only  of  a  subsequent  deed,  and  the 
equities  created  thereby,  against  the  mort- 
gagor. The  reason  of  the  rule  Is  simple  and 
apparent:  a  sutwequent  deed  of  record  does 
not  afford  constructive  notice  to  an  anterior 
holder  of  an  Interest  In  the  land.    The  record 


notloe  goes  forward,  and  not  backward.  Tbe 
mortgagee  does  not  have  to  be  running  to 
the  record  to  ascertain  if  his  lien  has  been 
subsequently  affected. 

It  is  also  as  thoroughly  well  settled  that, 
if  the  prior  mortgagee  has  actual  notice  of 
a  subsequent  deed,  he  is  affected  with  the 
equities.  It  is  likewise  the  unanimous  rule 
that  a  subsequent  purchaser  of  part  of  the 
land,  though  he  la  not  purchasing  the  same 
land  as  a  previous  grantee,  has,  however,  con- 
structive notice  of  a  prior  grantee's  equities 
who  has  bought  a  part  of  the  same  land  cov- 
ered by  prior  mortgage.  It  is  the  policy 
of  the  registration  statutes  to  give  constrao- 
tlve  notloe  of  such  equities  to  subsequent  pur- 
chasers. 

Hence,  take  the  actual  case  in  this  record: 
Brinkman,  the  original  holder  of  the  lien, 
has  notice  of  Miller's  deed  before  the  as- 
signment of  his  lien.  If  a  porcbaser  of  a 
part  of  the  tract  has  afforded  actual  notice 
to  a  prior  mortgagor,  if  thereafter  the  mort- 
gage is  assigned,  is  such  grantee,  who  has 
a  deed  of  record  previous  to  the  assignment, 
compelled  to  constantly  inquire  of  the  mort- 
gagee if  he  has  assigned  Ills  mortgage?  A 
subsequent  purchaser  of  the  land  is  not  re- 
quired to  go  farther  than  the  record  in  hunt- 
ing the  note,  if  he  does  not  know  It  has 
been  assigned.  Moran  v.  Wheeler,  87  Tex. 
183,  27  S.  W.  64.  We  know  of  no  duty  upon 
the  mortgagee,  who  has  thus  been  nottfled, 
to  transfer  his  knowledge  to  bis  assignee; 
neither  is  the  duty  Imposed  upon  him  to 
notify  such  grantee  that  he  has  sold  the 
mortgage,  so  that  the  latter  can  notl^  the 
assignee  of  the  mortgage.  If  the  assign- 
ment of  the  lien  is  in  writing  and  placed  of 
record,  it  is  a  subsequent  record,  not  afford- 
ing notice  to  a  prior  deed  holder;  either 
duty  you  would,  force  upon  the  grantee,  sit- 
uated as  Miller,  la  equally  tanreasonable 
and  llloglcaL  What  should  be  the  true  rule? 
The  assignment  of  a  lien  Is  within  our  regis- 
tration statutes.  Because  a  vendor's  lien 
note  is  negotiable  does  not  afford  immunity 
to  subsequent  assignees,  when  the  assign- 
ment is  not  of  record,  if  the  record  embodies 
an  Instrument  from  the  original  holder  of  the 
lien,  affecting  the  land,  though  subsequent  to 
the  mortgage,  if  made  and  placed  of  record, 
without  knowledge  of  the  assignment.  Moran 
V.  Wheeler,  87  Tex.  179,  27  S.  W.  54;  Drnmm 
V.  Core,  47  Tex.  Cllv.  App.  216,  106  a  W.  843. 
The  real  holding  of  those  cases,  of  course,  ts 
not  Just  as  stated,  but  clearly  supports  the 
proposition,  and  we  are  using  them  to  enforce 
the  position  that  parties  buying  liens,  and 
interest  In  lands,  should  go  to  the  record. 
Careful  purchasers  do.  The  record  of  a  quit- 
claim deed  affords  notice  within  the  scope  of 
the  instrument  as  much  as  any  other  deed. 
If,  when  purchasing,  the  subsequent  assignee 
had  gone  to  the  record,  he  would  have  seen 
a  deed  omveying  all  the  Interest  Oladney 
possessed  to  Miller,  which  is  covered  by  the 
lien  he  is  purchasing,  and  which  deed  pn  its 
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face  does  not  purport  to  contract  In  regard 
to  tbe  lien  debt  as  a  part  of  tbe  considera- 
tion, and  whlcb  deed  be  cannot  presume  Is 
a  voluntary  instrument.  He  must  presume 
on  tlie  face  of  tbe  record,  though  we  are 
not  holding  that  he  is  bound  by  the  amount 
of  the  consideration  stated  In  the  deed,  that 
Oladney  has  sold  to  Miller  that  wliicb  he 
possessed  for  a  valuable  consideration.  The 
record  supports  the  inference  and  negatives  on 
its  face,  every  other  inference  than  the  one 
stated.  If  our  premise  is  correct,  that  a 
grantee  of  a  mortgagor's  interest,  who  lias 
paid  the  consideration,  where  the  instroment 
does  not  show  that  the  mortgage  debt  has 
not  so  entered  Into  tbe  consideration  as  to 
change  the  equity — that  such  grantee,  who 
has  once  paid  the  grantor,  should  not  be 
compelled,  primarily,  to  pay  the  grantor's  per- 
sonal debt  with  his  land  (it  being  the  gran- 
tor's duty  to  pay  his  own  debt),  and  If  Mil- 
ler's deed  presumptively  shows  that  he  paid 
a  valuable  consideration  for  the  grantor's 
interest  In  the  land,  the  sabseQuent  assignee 
of  tbe  mortgage  should  be  charged  with  no- 
tice of  the  record  of  that  deed,  and  tbe  hold- 
er's equity  created  thereby,  the  same  as  tbe 
record  of  any  other  deed. 

The  value  of  the  land  released  being  more 
than  the  balance  of  the  debt,  we  think  Mil- 
ler's land  should  be  discharged,  and  of  course 
tbe  same  right  would  Inure  to  Muncie,  hla 
remote  vendee  under  Miller's  general  war- 
ranty deed. 

Tbe  Judgment  Is  affirmed. 


WM.  0.  CLEVELAND  &  SONS  ▼.  JAMISON. 

(No.  8307.) 

(Goort  of  C»Til  Appeals  of  Texas.    Ft.  Worth. 

Jan.  15,  1916.     Rehearing  Denied 

Feb.  19,  191&) 

1.  Factors  ®=>25— Dumcs— Sau  or  Goods— 

LlABIUTY  IK   DAKAOES. 

Where  a  factor,  to  whom  no  instructions 
are  given,  exercises  ordinary  care,  skUl,  and  dili- 
gence to  obtain  the  fair  market  value  of  his 
grincipal's  goods,  placed  in  hia  bands  for  sale, 
e  is  not  liable  in  damages,  though  he  sells  the 
goods  for  less  than  their  market  'roluei 

[Bd.  Note.— For  other  cases,  see  Facton,  Cent 
Dig.  i  26;   Dea  IMg.  «=>25.] 

2.  Factobs  «=>47— Salb   of  Goods  — Rxnc- 

BURSESIBNT  FOR  ADVANCES. 

Where  there  is  no  agreement  or  direction 
to  the  contrary  before  any  advances  are  made, 
a  factor,  who  has  madcr  advances  on  goods  con- 
signed to  him  for  sale,  may  sell  enough  of  the 
goods,  over  his  principal's  objection,  to  reim- 
borse  himself  for  the  advances;  his  right  of 
sale  not  being  limited  by  any  subsequent  order 
of  the  principal,  except  as  to  tbe  surplus  not 
necessary  to  eBfect  the  reimbatsement 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent. 
Dfe.  Si  65-71;  Dec.  Dig.  «=»47.] 

8.  Factobs  €=>47— Sale  of  Goods  —  Rtohtb 

OF  FaCTOBB— REIUBUBaBlIBNT  FOB  ADVAHO- 
ES. 

Where  cotton  was  consigned  to  factors  to 
sell,  without  any  special  instructions  or  agree- 
ment that  same  should  be  held  for  a  speciflol 
price,  and   they  advanced  sums  approximately 


equal  to  the  value  of  the  cotton,  and  tbe  princi- 
pal etpressly  authorized  them  to  sell  the  cotton 
the  best  they  could,  usin^  their  own  judgment  in 
the  matter,  and  the  principal,  though  notified 
that  the  advancements  were  in  excess  of  the 
value  of  the  market  price  of  the  cotton  and  re- 
quested to  remit  the  difference,  failed  to  remit 
and  asked  for  more  time,  tbe  factors  had  a  right 
to  sell  at  what  seemed  to  them  the  market  price. 
[Ed.  Note.— For  other  cases,  see  Factors,  Cent. 
Dig.  n  65-71;   Dec.  Dig.  «=5>47.] 

4.  CnsToio;  and  TJsaqbs  <s=3l2  —  Ruxbs  or 

Cotton    I2xonAHGB— Factobs— Knowusdoe 

OF  Pbincipai,. 

Where  a  principal,  with  Imowledge,  actual 

or  constructive,  of  a  rule  of  the  Cotton  Exchange 

that,  after  a  purchaser  of  cotton  has  rejected 

bales  for  defects,   he  may,  before  a  resale   to 

others,  reconsider  and  accept  the  rejected  bales 

at  the  price  first  agreed  upon,  consigns  cotton 

to  factors  to  sell,  he  is  estopped  to  deny  tbe 

binding  effect  of  such  rule. 

[Ed.  Note. — For  other  ^ases,  see  Customs  and 
Usages,  Cent  Dig.  {$  23,  24;  Dee.  Dig.  «=» 
12.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  Wm.  D.  Cleveland  &  Sons 
against  J.  B.  Jamison.  Judgment  for  de- 
fendant in  Justice  court,  and  on  appeal  to 
the  county  court,  and  plaintiffs  appeal  Re- 
versed and  rendered. 

HufT,  Martin  &  Bulllngton,  of  Wichita 
Falls,  for  appellants.  T.  R.  Boone,  of  Wich- 
ita Falls,  for  api)ellee; 

BUCK,  J.  This  suit  was  filed  in  the  Jus- 
tice court  of  Wichita  county  by  Wm.  D. 
Cleveland  &  Sons,  of  Houston,  against  J.  B. 
Jamison,  of  Wichita  county,  upon  a  verified 
account  for  $197.50,  fOr  money  advanced  by 
plaintUfs  as  cotton  factors  to  defendant,  who 
was  tbe  owner  and  slilpper  of  101  bales  of 
cott(«  consigned  by  defendant  to  plaintiffs 
at  Houston,  In  Septemlwr,  1011.  The  defend- 
ant denied  owing  tbe  plaintiff  anything  and 
reconvened  for  damages,  claiming  that  plain- 
tiffs owed  bim  a  balance  of  $173.38,  damages 
for  selling  61  of  tbe  101  bales  of  said  cott<Hi 
below  tbe  market  price  and  without  the  au- 
thority of  the  defendant  From  a  Judgment 
in  favor  of  defendant  on  bis  cross-action  for 
the  amount  claimed,  tbe  plaintiffs  appealed 
to  tile  county  court,  and  there,  in  a  trial  be- 
fore the  court,  the  defendant  likewise  re- 
covered tbe  full  amount  claimed  on  his  cross- 
action.    Plaintiffs  appeaL 

In  September  and  0$^ot>er,  1011,  Jamison, 
who  then  lived  at  Sylvester,  in  Fisher  coun- 
ty, Tex.,  consigned  to  Cleveland  &  Sons  101 
bales  of  cotton,  and  drew  drafts  on  them, 
with  bills  of  lading  attached,  for  some  $45 
per  bale,  said  cotton  being  consigned  In  the 
usual  way,  without  agreement  or  instruc- 
tions as  to  the  price,  time,  or  terms  of  sale. 
These  drafts  were  paid  by  Cleveland  &  Sons, 
and  aggregated  some  $4,605,  for  whlcb  ad- 
vancement or  loan  Jamison  agreed  to  pay 
6  per  cent  Interest  On  September  30,  1911, 
Jamison  wrote  Cleveland  &  Sons  that  he  did 
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not  expect  to  hold  bis  cotton  long  and'tbat 
be  would  wire  tbem  wben  to  selL  On  No- 
vember 25tb  Oleveland  &  Sons  wrote  Jami- 
son that  tbe  market  bad  declined  to  such  an 
extent  tbat  be  had  an  orerdraft  with  them 
of  1214,  and  asked  blm  to  send  them  $2  or 
$3  per  bale  margin  to  cover  this  overdraft; 
tbat  tbe  101  bales  of  cotton  at  9  >/is  cents 
basis  middling  wonld  amount  to  $4,627,  while 
Jamison  owed  them  .$4,740.  In  this  letter 
they  advised  Jamison  to  sell  Inasmuch,  as 
stated,  they  did  not  see  very  much  future 
In  the  price  of  cotton.  On  November  28tb, 
In  reply  to  tbe  last-mentioned  letter,  Jami- 
son wrote  Cleveland  &  Sous  that  he  would 
sell  the  cottcm  in  December,  and  asked  them 
to  wait  10  days  or  2  weeks,  until  he  could 
get  his  cotton  seed  loaded  out,  and  promised 
to  send  them  a  dieck  for  the  amount  claimed. 
On  December  Mb  Cleveland  &  Sons  \n«te, 
acknowledging  Jamison's  letter  of  November 
28tli,  and  reminded  Jamison  that  it  was  rare- 
ly that  they  wer^  asked  to  hold  cotton  with 
an  overdraft  against  it,  and  expressed  a  dis- 
like to  do  it  in  bis  case,  and  a  hope  tbat  It 
would  be  convenient  for  him  to  send  tbe 
amount  of  the  overdraft,  and  a  little  mar- 
gin in  addition  thereto,  if  be  desired  to  con- 
tinue to  bold  bis  cotton.  On  December  17tb 
Jamison  answered  the  last  letter  from  Cleve- 
land &  Sons,  and  stated  tbat  he  was  going 
to  Sylvester,  the  letter  being  written  from 
Cleburne,  In  a  day  or  two,  and  that,  as  the 
market  was  advancing  some,  he  would  like 
very  much  to  bold  his  cotton  until  January, 
but  stated  further: 

"However,  if  you  do  not  want  to  do  bo,  I 
will  tell  you  to  sell  It  the  best  you  can.  That 
is,  will  ask  yon  to  use  your  own  judgment  in 
tbe  matter.  I  thank  you  for  waiting  on  me,  and 
will  show  you  my  appreciation  In  tke  future." 

On  December  19tb  Cleveland  &  Sons  wrote 
to  Jamison,  adtoowledglng  receipt  of  his 
last  letter  and  farther  stated: 

"Carrying  out  your  instructions,  we  have  this 
day  sold  your  cotton  at  9  >/is  cents  basis  mid- 
dUng." 

On  January  6th  Cleveland  &  Sons  wrote 
Jamison  that  they  bad  sold  his  cotton  on  the 
19tb  day  of  December,  1911,  but  bad  not 
been  able  to  deliver  it  until  tbe  5tb  of  Janu- 
ary following,  on  account  of  the  long  spell 
of  rainy  weather,  and  that  the  purchaser, 
on  examining  It,  rejected  61  bales  on  ac- 
count of  It  being  sandy,  and  that  tbe  purchas- 
er would  not  take  these  61  bales,  and  they 
had  it  on  band  and  would  hold  it  until  they 
heard  from  Jamison.  On  January  9th  the 
original  purchaser  agreed  to  take  the  61 
bales  of  rejected  sandy  cotton  at  the  same 
price  as  the  other  40  bales,  tbe  price  of 
cotton  having  advanced  to  9%  cents  basis 
middling,  and  Cleveland  *  Sons  delivered  the 
61  bales  of  cotton  to  this  original  purchaser 
at  the  same  price  as  the  other  40  bales,  to 
wit,  9'/u  cents  basis  middling.  On  January 
12th  Cleveland  &  Sons  wrote  Jamison,  inclos- 
ing account  sales  for  the  101  bales,  with  state- 


ment of  account  showing  Jamison's  Indebted- 
ness to  them  for  advancements,  fright 
charges,  storage,  insurance,  commissions,  etc., 
in  excess  of  the  amount  received  for  the  cot- 
ton of  1197.15,  for  which  amount  they  drew 
on  Jamison.  On  January  14th  Jamison  wrote 
Cleveland  &  Sons,  acknowledging  their  letter 
of  the  6tb  Inst,  and  stating  that  he  was 
surprised  at  the  amount  of  cotton  refused  on 
account  of  sand,  etc.,  and  asked  them  to 
bold  the  61  bales  and  he  would  try  to  come 
down  to  Houston  soon.  However,  he  did 
not  go  to  Houston,  but  on  Jannary  21st 
wrote  Cleveland  &  Sons  to  send  him  the  num- 
ber of  bales  refused  on  account  of  sand,  and 
also  date  of  delivery,  and  that  he  would  have 
a  man  come  to  Hoast<m  in  a  short  time  to 
call  upon  them.  On  January  24th  Cleveland 
ft  Sons  again  wrote  Jamison  that,  if  he 
donbted  their  statement  as  to  the  manner 
in  which  they  had  sold  and  delivered  bis 
cotton,  to  send  a  man  to  Houston  to  talk  to 
the  purchaser.  On  February  21at  a  fire 
destroyed  the  compress  and  warehouse  of 
Cleveland  &  Sons,  together  with  30,000  bales 
of  cotton  on  hand.  On  March  lltb  Cleveland 
&  Sons  sent  out  to  all  their  customers  a 
printed  circular  letter,  announcing  the  fact 
that  they  had  settled  with  the  Insurance 
company,  at  10%  cents  basis  middling,  and 
that  as  soon  as  account  sales  could  be  made 
up  they  would  be  sent  out  to  the  customers, 
and  asking  them  to  ship  more  cotton,  etc. 
One  of  these  letters  was  received  by  Jamison, 
and  he  replied  on  tbe  13th  of  March  that 
he  would  accept  their  offer  of  10%  cents 
basis  middling,  and  asked  for  remittance  to 
cover.  Cleveland  4  Sons  replied  on  March 
l&th  that  Jamison  bad  no  cotton  on  hand, 
and  referred  him  to  their  letter  of  January 
24th,  In  which  they  explained  the  sale  and 
delivery  of  the  cotton,  and  again  requested 
mm  to  send  a  man  to  see  them  if  he  was  not 
satisfied. 

Upon  these  facts  the  trial  court  found  that 
tbe  61  bales  of  cotton  were  sold  by  Cleveland 
&  Sons  without  authority  of  law,  and  that 
the  difference  between  what  Jamison  owed 
Cleveland  &  Sons  for  advancements,  storage, 
insurance,  etc.,  and  the  aggregate  of  what 
the  40  bales  brought  at  9Vi«  cents  basis 
middling,  and  the  61  bales  should  have 
brought,  if  sold  at  the  market  price,  waa 
$173.38,  for  which  he  gave  defendant  Judg- 
ment. 

No  objection  was  made  to  the  introduction 
of  evidence  by  either  party,  and  no  bills  of 
exception  are  contained  In  the  record.  Ap- 
pellants rely  on  alleged  errors  occurring  to 
their  prejudice  in  the  court's  concluslcms  of 
law,  which  conclusions  are  in  part  as  follows: 

"(1)  I  find  that  during  the  fall  of  the  year 
1911  the  defendant  shipped  to  the  plaintiff  101 
bales  of  cotton  upon  consignment. 

"(2)  I  further  find  that  plaintiff  made  d^end- 
ant  advances  on  said  cotton  so  consigned  in  the 
sum  of  $4,740." 

"(4)  That  on  December  19th  plaiutiSb  notified 
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defendant  that  said  cotton  bad  been  sold  at 
QVt«  centa  baaia  middlinK. 

"(5)  That  none  of  the  cotton  sold  on  tbe  18tb 
of  December,  1011,  was  delivered  until  Janu- 
ary 6,  1912,  on  which  date  40  bales  were  deliv- 
ered to  the  pnrchaBer,  who  refnscd  to  accept  61 
bales  at  9<>/ii  cents  basis  middling,  on  account 
of  sand  in  said  cotton,  and  that  on  said  date 
plaintiffs  notified  defendant  by  letter  of  the  ac- 
tion of  the  purchaser,  and  told  defendant  that 
they  would  hold  said  cotton  antil  plaintiffs 
heard  from  defendant. 

"(6)  That  plaintiffs,  without  waiting  to  hear 
from  defendant,  on  January  9,  1912,  sold  the 
remaining  61  bales  to  the  briginal  purchaser  of 
the  other  40  bales  at  the  some  price,  to  wit, 
9>/i«  cents  basis  middling." 

Appellants'  first  assignment  Is  leveled  at 
tbe  court's  conclnsion  of  law  in  paragraph  1 
above  set  out.  Tbe  proposition  under  this 
aBslgnment  is  that: 

"Where  an  owner  consigns  cotton  to  a  factor 
who  advances  the  owner  money  upon  sudi  cotton 
to  an  amount  equal  to  or  in  excess  of  the  value 
of  said  cotton,  and  there  is  no  agreement  be- 
tween them  as  to  price  or  time  of  sale  of  sudi 
cotton,  and  all  the  instruction  given  by  the  own- 
er is  for  the  factor  to  use  his  own  good  judgment 
as  to  when  to  sell,  the  time  of  sale  and  price  at 
which  the  cotton  shall  be  sold  is  within  tho 
(■bond  discretion  of  the  factor,  exercised  in  good 
faith  and  with  ordinary  care  and  prudence." 

(1-8]  We  believe  it  to  be  well  established, 
no  Instmctions  being  given,  that  where  a 
shipper's  agent,  or  factor,  exercises  ordinary 
care,  skill,  and  diligence  to  obtain  the  fair 
market  value  o(  the  shipper's  goods  consign- 
ed or  placed  in  his  hands  for  sale,  such 
agent  or  factor  is  not  liable  in  damages  to 
the  shipper,  although  the  goods  were  sold  for 
less  than  their  market  value.  Drumm-FIato 
Commission  Co.  v.  Union  Meat  Co.,  33  Tex. 
Civ.  App.  587,  77  S.  W.  634;  Webster  v.  Rich- 
ardson, 65  Tex.  Civ.  App.  391,  119  S.  W.  142. 
We  further  believe  It  to  be  the  rule  that  in 
the  absence  of  an  agreement  to  the  contrary, 
or  instmctions  from  the  shipper,  before  any 
advancements  are  made,  to  the  contrary,  that 
a  factor  who  has  made  advances  on  the  cred- 
it of  the  goods  consigned  to  him  for  sale  has 
the  right  to  sell  enough  of  the  goods  to  reim- 
burse himself  for  his  advances,  and  that  aft- 
er the  advancements  are  made  the  factor  Is 
not  bound  to  obey  the  subsequent  Instructions 
of  his  principal  as  to  the  sale  of  the  goods. 
His  right  of  sale  Is  not  limited  by  any  subse- 
quent order  of  his  principal,  except  as  to  the 
surplus  not  necessary  to  effect  tfie  reimburse- 
ment John  Flannery  Co.  v.  James,  13  Ga. 
App.  425,  79  S.  B.  912;  Duffy  v.  England,  176 
Ind.  575,  96  N.  E.  704;  Justice  v.  Brock,  21 
Wyo.  281,  181  Pac.  88,  183  Pat  1070;  Btals- 
dale  V.  Lee,  127  N.  C.  366,  37  S.  E.  509;  19 
Cya  126;  11  Mechem  on  Agency  (1914)  Jf 
2537,  2640,  2567.  TTierefore  we  conclude  that, 
by  reason  of  the  fact  that  the  cotton  was  con- 
signed to  appellant  company  by  Jamison, 
without  any  special  Instructions  from  him,  or 
agreement  between  him  and  Cleveland  & 
Sons,  to  hold  for  a  8i)eclfled  price,  and  by 
reason  of  the  farther  fact  that  Cleveland  & 
Sons  had  advanced  to  Jamison  large  sums  of 
money  almost  equal  to,  if  not  In  excess  of. 


the  full  value  of  the  cotton,  even  If  sold  at 
the  highest  market  price  claimed  by  appellee, 
and  the  further  fact  that  by  his  letter  of  De- 
cember 17,  1911,  Jamison  expressly  author- 
ized the  defendant  company  to  sell  the  cotton 
the  best  It  could,  and  to  use  Its  judgment  in 
doing  so,  and  the  further  fact  that  In  spite  of 
nbtices  to  Jamison  that  the  advancements 
made  were  In  excess  of  the  value  of  the  cot- 
ton at  the  price  then  obtaining,  and  requests 
to  remit  to  cover  the  difference,  said  Jami- 
son faUed  to  do  so,  but  contented  himself 
with  writing  various  letters  asking  for  more 
time,  that  the  factors  had  the  right  to  sell 
the  61  bales  at  what  seemed  to  them  the  mar- 
ket price.  We  are  of  the  opinion  that  the 
trial  court  erred  In  rendering  judgment  for 
defendant  on  his  cross-action,  and  In  falling 
to  render  judgment  for  plaintiffs  on  their 
verified  account  It  Is  true  that  by  their  let- 
ter of  January  6,  1912,  plaintiffs,  after  noti- 
fying defendant  that  61  bales  of  cotton  had 
been  refused  on  account  of  sand,  stated  that 
they  had  said  61  bales  on  hand,  and  would 
hold  It  until  they  heard  from  him,  yet,  since 
Jamison  had  already  authorized  the  factors  to 
exercise  their  judgment  In  the  sale  of  the  cot- 
ton, even  If  the  question  of  advancement 
was  not  In  tbe  case,  we  think  they  would.  In 
the  absence  of  farther  Instructions,  have  the 
right  to  sell  tbe  61  bales  at  a  price  which.  In 
the  exercise  of  good  faith  and  good  Judgment, 
they  deemed  a  fair  one. 

[4]  Moreover,  it  might  be  well  to  note  that 
plaintiffs'  witness,  Victor  Snyder,  who  had 
charge  of  the  sale  of  this  cotton,  testified 
that  under  the  rules  of  the  Cotton  Exchange 
a  purchaser  of  cotton,  where  he  had  rejected 
certain  bales  on  account  of  claimed  defects, 
such  as  the  presence  of  sand,  had  the  right, 
before  the  sale  of  the  cotton  to  other  parties, 
to  reconsider  and  accept  the  rejected  boles 
at  the  price  first  agreed  upon.  There  is  notli- 
Ing  In  tbe  record  which  even  tends  to  contra- 
dict the  truthfulness  of  this  statement,  or  to 
question  the  binding  effect  of  such  a  rule  up- 
on defendant  We  are  inclined  to  think  that 
if  a  principal  selects  an  agent  to  handle  and 
sell  his  goods,  and  has  knowledge,  construc- 
tive or  actual,  of  the  existence  of  certain 
rules,  customs,  or  usages  pertaining  to  the 
business  In  which  the  agent  and  the  purchas- 
er of  the  goods  Is  engaged,  and  the  agent,  in 
tbe  ezerdse  of  good  faith,  submits  to  the  oi>- 
eraticm  of  such  rules  in  the  handling  and 
sale  of  his  principal's  goods,  that  the  princi- 
pal could  not  be  heard  to  deny  the  binding 
effect  of  such  rules.  There  Is  nothing  In  the 
record  In  the  Instant  case  to  suggest  that  the 
defendant  did  not  know  of  the  custom  or 
rule  as  to  the  right  of  the  purchaser  to  re- 
consider his  refusal,  and  to  take  the  cotton 
at  the  price  theretofore  agreed  upon  prior  to 
the  sale  by  the  agent  to  other  parties,  or  that 
In  dealing  with  his  chosen  agents  he  did  not 
do  so  with  full  knowledge  of  the  existence  of 
such  rule.    If  we  are  correct  in  this  conclu- 
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slon,  It  affords  ns  a  farther  sound  reason 
why  the  Judgment  of  the  trial  court  was  ei^ 
roneous. 

For  the  reasons  hereinabove  set  forth,  the 
judgment  of  the  trial  court  Is  reversed,  and 
Inasmuch  as  the  evidence  seems  to  have  been 
fully  developed,  and  the  claim  of  the  plalntlll 
on  his  verified  account  Is  practically  acknowl- 
edged to  be  Just  and  due,  If  not  to  be  defeat- 
ed by  defendant's  counterclaim,  no  good  pur- 
Itose  could  be  subserved  by  remanding  the 
cause  for  another  trial,  and  therefore  Judg- 
ment is  here  rendered  for  appellants  In  the 
sum  of  $197.50,  with  Interest  from  date  of 
Judgment  In  the  trial  court,  and  all  costs,  in- 
cluding costs  of  this  appeal,  and  that  the  ap- 
pellee take  nothing  by  reason  of  his  cross-ac- 
tion. 


MANSELL  V.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  624.) 
(Court  of  CSvil  Appeals  of  Texas.     El  Paso. 
Feb.  10,  1916.) 

1.  EviDENOB    «=s>352— Tnnt-TABUB— Aninssi- 

BIUTT. 

In  an  action  for  delay^  in  the  delivery  of  a 
telegram,  resulting  in  inability  of  the  addressee 
to  atteod  his  brother's  funeral,  where  it  was 
shown  that  a  time-table  admitted  in  evidence  was 
issued  by  the  railroad  company  to  the  public  for 
guidance  with  respect  to  its  trains  and  was  in 
torce  on  the  date  m  question,  its  admission  was 
not  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (S  1398-140S;   Dec.  Dig.  «S3352.] 

2.  Appeal  and  Ebbob  «=»1060  —  Revbw  — 
Habicless  Ebbob— Admission  of  Evidkncb. 

Any  error  in  the  admission  of  parol  evi- 
dence of  the  contents  of  railroad  time-tables  is 
not  ground  for  reversal,  where  another  witness 
testined  to  the  same  facts  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  <^1050.i 

8.  New  Tbial  «=5»103  —  Gbounds  —  Newlt 

Discovered  Evidence. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, preventing  the  addressee  from  attending 
his  brother's  funeral,  newly  discovered  evidence 
that  a  time-table  admitted  in  evidence  was  not 
in  force  at  the  date  in  question  is  not  ground  fOr 
new  trial,  where  the  testimony  of  the  plaintiff 
and  another  witness  showed  that  there  was  a 
train  which  plaintiff  could  have  taken  on  the 
afternoon  of  the  day  when  he  received  the  mes- 
sage, that  he  did  not  start  until  the  next  morn- 
ing, and  that  he  reached  his  destination  In  time 
to  attend  all  the  burial  and  funeral  services 
shown  to  have  taken  place  except  the  removal 
of  the  remains  from  the  home  to  the  vault  at 
the  cemetery,  and  the  time  of  removal  is  not 
shown. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ||  216-217;    Dec.  Dig.  «=3l03.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Ballard  Coldwell,  Judge. 

Action  by  Walter  Mausell  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Jones,  Jones  &  Hardle,  of  El  Paso,  for  ap- 
pellant Beall,  Kemp  ft  Nagle,  of  El  Paso,  for 
appellee. 


WAI/THALL,  J.  This  la  a  salt  by  appel- 
lant against  appellee  for  $3,000  damages  al- 
leged to  have  been  sustained  by  reason  of  its 
failure  to  promptly  deliver  a  message  sent 
from  Cumberland,  Md.,  by  appellant's  sister, 
addressed  to  appellant,  notifying  him  of  the 
serions  Illness  of  appellant's  brother  and  re- 
questing him  to  come  at  once  and  not  delay. 
The  message  was  received  at  app^lee's  office 
at  Cumberland,  Md.,  on  the  2d  day  of  June, 
1913,  and  was  forwarded  by  appellee  to  its 
El  Paso,  Tex.,  office  on  the  same  day  at  7 :41 
o'clock  p.  m.  The  message  was  addressed  to 
Walter  Maneell.  When  the  message  reached 
apt)ellee's  El  Paso  office,  it  was  placed  In  an 
envelope,  sealed,  and  addressed  to  Walter 
Marshall,  care  El  Paso  &  Southwestern 
Shops,  El  Paso.  By  reason  of  the  change  In 
the  name  of  the  addressee,  the  delivery  of  the 
message  was  not  made  until  the  next  day  at 
1  o'clock,  June  3d.  If  the  message  had  been 
promptly  delivered,  appellant  ooold  and 
would  have  left  El  Paso  in  time  to  have 
reached  Cumberland,  Md.,  before  his  broth- 
er's funeral  and  burial.  The  damages  sued 
for  are  alleged  to  have  been  sustained  in 
consequence  of  the  disappointment,  grief,  and 
mental  anguish  suffered  by  reason  thereof. 
Appellant  alleged  that  the  act  of  appellee  in 
changing  the  name  of  the  addressee  from 
Mansell  to  Marshall,  and  thereby  causing  the 
delay  in  the  delivery  of  the  message,  was 
gross  negligence  on  the  part  of  appellee  and 
Its  employes. 

Appellee  answered  denying  that  it  was 
guilty  of  gross  negligence,  alleged  that  it  ex- 
ercised ordinary  care,  admitted  that  it  had 
made  the  mistake  of  writing  the  name  Mar- 
shall on  the  envelope  inclosing  the  mes- 
sage, instead  of  the  name  Mansell,  traversed 
the  facts  alleged  In  the  petition,  and  pleaded 
the  laws  of  Maryland,  and  alleged  that  under 
said  laws  appellant  is  not  entitled  to  recover 
damages  by  reason  and  In  consequence  of 
having  suffered  disappointment,  grief,  and 
mental  anguish,  as  mental  anguish  unaccom- 
panied by  physical  Injuries  are  not  recovera- 
ble under  the  laws  of  Maryland,  which  gov- 
ern in  this  case.  Appellee  further  alleged  la 
its  answer  that  the  message  was  an  inter- 
state message,  and  the  recovery  of  appellant 
Is  governed  by  the  laws  of  the  United  States, 
under  which  no  recovery  can  be  had  for  men- 
tal anguish  unaccompanied  by  physical  inju- 
ries. We  think  we  need  not  more  fully  state 
the  issues.  The  case  was  submitted  to  the 
Jury  on  special  issues.  The  Jury  found  that 
the  telegram  was  not  delivered  with  dispatch; 
that  Mansell  was  prevented  from  attending 
the  fimeral,  but  that  the  failure  to  promptly 
deliver  the  message  was  not  the  proximate 
cause;  that  Mansell  suffered  great  disap- 
pointment, grief,  and  mental  anguish  caused 
by  his  b^ng  prevented  from  attending  the 
funeral;  that  no  sum  of  money  would  rea- 
sonably compensate  Mansell  for  the  mental 
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anguish  suffered  and  assessed  no  damages; 
that,  if  the  message  had  be«i  dellTered  with 
reasonable  dlspatdi,  Mansell  could  and  would 
have  been  present  at  the  funeral.  Judgment 
was  rendered  for  appellee. 

Appellant  presents  three  assignments  of  er- 
ror; the  first,  to  the  admission  In  evidence 
of  that  portion  of  a  time-table  of  the  El  Paso 
&  Southwestern  Railroad  Company,  purport- 
ing to  give  schedules  of  all  trains  between 
El  Paso,  Tez.,  and  Chicago,  up  to  the  Ist 
of  March,  1913,  without  evidence  to  prove 
that  same  was  a  correct  time-table,  or  that 
trains  ran  In  accordance  therewith.  The  sec- 
ond assignment  complains  of  the  introduction 
in  evidence  of  portions  of  a  time-table  relat- 
ing to  the  schedule  of  trains  between  M  Paso 
and  Chicago  and  between  Chicago  and  Cum- 
berland, Md.,  by  Interrogating  appellant  as 
to  the  contents  of  said  time-tabl&  The  third 
assignment  questions  the  ruling  of  the  court 
in  overruling  appellant's  motion  for  a  new 
trial,  the  ground  In  the  motion  being  newly 
discovered  evidence  of  a  corrected  folder  and 
time  card  of  the  El  Paso  &  Southwestern 
Bailway  Company,  showing  that  the  folder 
introduced  by  appellee  was  not  in  force  in 
June,  1913,  at  the  time  represented  in  the 
folder  introduced. 

Witness  H.  D.  McGregor  testified  that  he 
was  dty  ticket  agent  for  the  El  Paso  &  South- 
western Railway  Company,  and  had  been  for 
eight  years.  In  reference  to  the  morning 
train  in  June,  1913,  continuing  on  to  Chica- 
go, it  was  his  recollection  that  the  train  was 
taken  o£F  from  Tucumcarl  about  that  time. 
The  next  train  after  the  morning  train  would 
he  the  Golden  State  Limited.  Was  familiar 
with  the  railroads  running  out  of  El  Paso  to 
the  east  and  the  connections  they  make  be- 
tween El  Paso  and  Cumberland,  Md.  The 
most  direct  route  is  the  El  Paso  &  South- 
western and  Rock  Island  through  to  Chicago. 
They  have-  the  fastest  trains  and  make  the 
quickest  time.  The  time-table,  as  to  the 
"Golden  State  Mmited"  and  "Callfomlan," 
was  the  correct  time-table  for  said  road  even 
as  to  June,  1913;  that  had  Mansell  left  El 
Paso  on  June  3d  on  the  "Califomian"  which 
left  El  Peiso  at  6 :25  p.  m.,  be  would  have  ar^ 
rived  in  Chicago  at  4:50  p.  m.,  on  June  6, 
1013.  Then  if  the  train  from  Chicago  to 
Cumberland  left  at  6  or  6  o'clock  in  the  after- 
noon and  got  to  Cumberland  about  6  or  7 
o'clock  the  next  morning,  it  would  be  Imma-' 
terial  whether  Mansell  took  the  Golden  State 
Ldmited  or  the  Californian,  according  to  the 
time-table.  The  Baltimore  &  Ohio,  accord- 
ing to  the  time-table,  left  Chicago  at  5 :46  in 
the  afternoon.  If  Mansell  went  on  the  Cali- 
fomian, he  would  have,  practically,  one 
hour's  time  at  Chicago.  Witness  could  not 
say  whether  any  other  trains  were  changed 
in  the  schedule  except  the  train  that  was 
laid  off;  but  his  recollection  was  that  was 
the  only  one;  no  changes  were  made  in  the 
summer  time;  Just  whenever  It  was  neces- 
sary.   Witness'  testimony  about  the  trains 


from  Chicago  to  Cumberland  are  based  on 
the  time-table.  The  same  train  is  running 
now,  and  witness  did  not  think  it  had  been 
changed  in  several  years.  Knew  the  time 
only  by  the  time-table.  "This  time-table  is 
the  schedule  tendered  us  for  our  folder,  for 
our  use.  It  was  tendered  to  us  by  the  Balti- 
more &  Ohio  Railway  Company." 

The  plaintiff  testified  that  be  did  not  leave 
El  Paso  on  June  3d  on  the  5 :2S  p.  m.  train, 
but  did  leave  about  7:45  o'clock  the  next 
morning  on  the  Golden  State  limited.  Reach- 
ed Chicago  on  the  morning  of  the  6th  be- 
tween 10  and  11  o'clock.  Left  Chicago  about 
6  o'dodc  that  afternoon,  and  reached  Cum- 
berland about  7  o'clock  on  the  morning  of 
the  7th.  His  brother's  remains  were  put  in 
the  ground  about  9  o'clock  on  the  day  he  ar- 
rived. There  is  nothing  in  the  record  to  show 
why  he  did  not  leave  El  Paso  on  the  6:25 
o^clock  p.  m.  train. 

t1]  It  having  been  shown  by  the  uncontra- 
dicted evidence  that  the  time-table  admitted 
in  evidence  was  Issued  by  the  El  Paso  & 
Southwestern  Railway  Company  to  the  pub- 
lic for  guidance  with  respect  to  its  trains 
and  was  in  force  on  June  3,  1913,  its  admis- 
sion was  not  error.  Western  Union  Tel.  Co. 
V.  O'FIel,  47  Tex.  av.  App.  40,  104  S.  W.  406. 

[2]  The  facts  stated  in  appellant's  second 
assignment  do  not  seem  to  be  fully  sustained 
by  the  bills  of  exception;  but,  however  that 
may  be,  the  witness  McGregor  had  testified 
to  about  the  same  facts,  without  objection, 
and  under  Galveston,  Harrisburg  tt  San  An- 
tonio Ry.  Co.  V.  Norton,  66  Tex.  dv.  App 
478,  119  S.  W.  702,  and  Galveston  City  Ry. 
Co.  V.  caiapman,  36  Tex.  Civ.  App.  651,  80  S 
W.  856,  the  evidence,  if  objectionable,  would 
not  be  reversible  error. 

[3]  We  think  the  ground  in  the  motion 
for  a  new  trial,  the  overruling  of  which  is 
made  the  basis  for  the  third  assignment, 
must  be  overruled.    Mansell  teaUfled: 

"I  saw  the  telegram  that  has  been  introduced 
in  evidence,  I  Bbould  judge  it  waa  juat  before 
noon ;  it  was  when  they  called  me  to  the  office 
on  the  morning  of  the  3d  day  of  June.  •  •  * 
After  I  had  seen  this  telegram  out  at  the  shops, 
I  knocked  oS  work,  told  them  I  was  through 
and  wanted  to  go  east  as  quick  as  possible.  I 
made  arrangements  with  the  shops  for  transpor- 
tation. *  *  *  I  got  a  dip  for  my  money  in 
the  office.  Then  I  left  the  office  and  went  and 
changed  my  clothes  and  then  proceeded  to  come 
to  the  dty  to  send  a  telegram  back.  •  •  •  I 
saw  the  Golden  State  Limited  leaving  before 
I  got  to  the  telegraph  office.  I  saw  it  when  I 
was  on  the  street  car.  •  •  •  I  did  not  take 
the  afternoon  train,  the  Golden  State  Limited, 
the  day  I  received  the  telegram.  I  saw  the 
train  passing  as  I  was  coming  down  Myrtie 
avenue.  I  was  right  there  close  to  the  Elk's 
Club.  That  is  probably  a  mile  from  Union  De- 
pot Tes,  sir ;  there  was  a  train  known  as  'The 
Californian'  leaving  about  5  o'clock  in  the  aft- 
ernoon ;  at  5 :25  p.  m.  Yes,  sir;  that  train  is 
No.  2.  The  Californian,  leaving  at  5:25,  woald 
reach  Tucumcari  at  4  the  next  morning,  and 
would  reach  Chicago  4:50  p.  m.  of  the  second 
day.  It  takes  more  than  two  days,  doesn't  it? 
It  looks  that  way,  that  you  would  reach  Chi- 
cago 4  :50  p.  m.  on  the  second  day.  The  Golden 
State  Linuted  got  out  before  I  got-to  town.  1 1 
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didn't  leave  on  the  6:tf  train  that  day.  T  left 
the  next  morning  on  the  early  mominK  train 
and  stopped  over  at  Tncumcari  and  took  the 
Golden  State  Limited." 

Mansell  also  testified  as  to  what  took  place 
at  Cumberland  in  the  matter  of  hla  brother's 
bnrial  after  be  reached  Ciuuberland  at  7 
o'clock  on  the  morning  of  the  7th  of  June. 

"My  brother's  remains  were  put  in  the  ground 
the  same  day  I  arrived  there ;  about  9  o'clock. 
When  he  was  taken  from  the  bouse  to  the  ceme- 
tery, I  was  not  there.  I  was  at  the  cemetery  be- 
fore he  waa  put  in  the  ground.  I  possibly  did 
state  on  direct  examination  that  I  was  not  at 
his  funeral.  When  be  was  put  in  the  ground, 
I  was  there  at  that  time.  The  remains  before 
I  got  there  had  been  removed  from  the  house  to 
the  vault.  The  vaults  are  overground  things 
with  doors  that  you  can  go  into." 

The  record  does  not  disclose  whether  any 
funeral  service  was  bad  other  than  placing 
the  body  In  the  ground.  The  petition  al- 
leges that  the  damages  suffered  were  occa- 
sioned by  the  sorrow,  grief,  and  mental  an- 
guish because  of  the  fact  that  "he  was  de- 
prived of  being  at  his  brother's  funeral  and 
the  burial  of  bis  brother's  remains." 

Whatever  the  newly  discovered  time-table 
might  show  with  reference  to  movements  of 
the  trains,  the  evidence  of  the  witness  Mc- 
Gregor and  the  plalntifl  shows  that  the  Cal- 
Ifornian,  as  a  matter  of  fact,  left  El  Paso 
on  the  3d  of  June  at  5:25  p.  m.;  also,  the 
evidence  discloses  that  Mansell  reached  Cum- 
berland In  time  to  attend  all  of  the  burial 
and  funeral  service  shown  to  have  taken 
place,  except  the  removal  of  the  remains 
from  the  borne  to  the  vault  at  the  cemetery, 
and  the  evidence  does  not  disclose  when 
that  occurred. 

The  cause  Is  affirmed. 


HOUSTON  &  T.  C.  RT.  CO.  t.  HOLBBRT. 
(No.  6383.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Jan.  5,  1916.     Rehearing  Denied 

Feb.  »,  1916.) 

1.  Railboads   ^=3443— Kiluno    Stock— Re- 
covEBY— Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  railroad  for 
damages  for  killing  a  horse  on  the  track,  alleg- 
ing negligence  in  operating  a  train  at  a  danger- 
ous and  rapid  rate  of  speed  and  in  failing  to 
ring  the  bell  and  blow  the  whistle,  held  to  sus- 
tain a  verdict  for  plaintiff. 

[Ed,  Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  U  1608-1620;   Dec.  Dig.  (S=>443.] 

2.  Railboads  $s»415— Aniuals  on  Tkack— 
Care. 

Where  a  place  within  defendant's  switch 
limits,  where  it  was  not  required  to  fence  its 
track,  was  grassed,  and  was  a  favorite  place  for 
stock  to  graze,  as  known  to  the  defendant's  en- 

S'neer  and  employes,  they  were  bound  to  keep  a 
okout  for  stock,  and  exercise  greater  care  to 
discover  them  and  avoid  injury  while  passing 
such  place  than  would  be  necessary  if  the  stock 
were  not  in  the  habit  of  grazing  there. 

[E!d.   Note. — For  other   cases,   see   Railroads, 
Cent.  Dig.  ff  1476-1482 ;   Dec.  Dig.  <S=»415.] 


3.  Rahaoads  i5-j111  —  Action  wo*  Killino 
Stock— BuBDBN  ov  Pbooi^Fkiicks. 

In  an  action  for  damages  for  a  horse  killed 
by  defendant's  engine,  the  burden  was  on  defend- 
ant to  show  that  it  could  not  fence  its  track  at 
the  point  where  the  injury  occurred,  even  though 
within  the  switch  limits. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1575-1595;  Dec.  Dig.  <8=>441.] 

4.  Railboads  &=>441  —  ICillino  Stock  — 
Fences. 

Where  there  was  nothing  to  show  that  de- 
fendant railroad  could  not  have  fenced  its  tracks 
at  the  p<^t  where  plaintiff's  horse  was  killed, 
though  within  its  switch  limits,  without  incon- 
veniencing the  public,  it  was  not  necessary  for 
plaintiff  to  show  negligence  in  order  to  recover, 
the  mere  killing  being  enongh. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  1575-1595 ;    Dec  Dig.  «=»441.] 

Appeal  from  Robertson  County  Court;  J. 
li.  Goodman,  Judge. 

Action  by  R.  R.  Holbert  against  the  Hous- 
ton &  Texas  Central  Railway  (Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Baker,  Botts,  Parker  &  Crarwood,  of  Hous- 
ton, Perry  &  Woods,  of  Franklin,  and  A,  P. 
McCormick,  of  Waco,  for  appellant  H.  S. 
Morehead,  of  Franklin,  for  appellee. 

RICE,  J.  This  suit  originated  in  the  Jus- 
tice's court,  and  was  brought  by  appellee 
against  appellant  to  recover  damages  for  kill- 
ing a  hortie  of  the  alleged  value  of  $199. 
There  was  a  Judgment  In  said  court  for  de- 
fendant, from  which  appellee  appealed  to  the 
county  court,  where  Judgment  was  rendered 
tn  his  favor  for  the  sum  of  $150,  from  which 
the  railway  company  has  prosecuted  this  ap- 
peal. 

The  negligence  alleged  consisted  In  operat- 
ing the  train  at  a  dangerous  and  rapid  rate 
of  speed,  and  also  falling  to  ring  the  bell  and 
blow  the  whistle.  Appellant  denied  that  it 
was  guilty  of  negligence  as  charged,  and  also 
defended  on  the  ground  that  the  Injury  oc- 
curred within  the  switch  limits  of  the  town 
of  Bremond,  where  it  was  not  required  to 
fence  its  track. 

[1, 2]  The  case  is  presented  here  upon  one 
assignment  of  error  only,  which  urges  that 
the  verdict  of  the  Jury  is  contrary  to  the  evi- 
dence and  wboUy  unsupported  thereby. 
While  there  is  some  conflict  in  the  evidence, 
it  is  shown  on  the  part  of  appellee  that  at 
the  time  of  striking  the  horse  the  train . 
was  running  at  a  rapid  rate  of  speed,  to  wit, 
about  30  to  35  miles  an  hour,  and  that  there 
was  a  failure  on  the  part  of  appellant  to 
ring  the  beU  or  blow  the  whistle.  It  also 
appears  by  the  uncontradicted  evidence  that 
grass  was  growing  in  and  about  the  tracks 
where  the  injury  occurred,  and  that  this  was 
a  favorite  place  for  stock  to  graze,  which 
fact  was  known  to  the  engineer  and  the  em- 
ployes of  the  railway  c(»npany,  the  engineer 
testifying  that  be  rarely  ever  passed  there 
without  seeing  stock,  which  made  it  Incum- 
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bent,  we  think,  upon  the  employes  of  appe- 
lant to  keep  a  lookout  for  stock,  and  exercise 
greater  care  to  discover  their  presence  and 
avoid  Injury  to  them  while  passing  said  point 
than  would  be  necessary  If  stock  was  not  in 
the  habit  of  grazing  there.  Upon  this  evi- 
dence the  Jury  found  for  the  ai^ellee.  We 
think  the  evidence  was  sufficient  to  raise  the 
Issue  as  to  whether  appellant  was  guilty  of 
negligence,  under  all  the  circumstances  shown, 
and  see  no  reason  to  disturb  the  verdict  See 
H.  &  T.  0.  Ry.  Co.  v.  Garrett,  160  S.  W.  111. 

[3, 4]  The  burden  of  proof  was  upon  appel- 
lant to  show  that  it  could  not  fence  its  track 
at  the  point  where  the  injury  occurred.  It  la 
true  that  the  animal  was  klUed  within  the 
switch  limits,  but  there  is  nothing  to  show 
that  the  railway  could  not  have  been  fenced 
at  this  point  without  inconveniencing  the 
public ;  and,  if  this  were  true,  then  It  is  not 
necessary  for  appellee  to  show  negligence  on 
the  part  of  appellant  in  order  to  recover; 
the  mere  killing  being  enough.  See  St  Louis, 
B.  &  M.  Ry.  Co.  V.  Dawson,  174  S.  W.  850 ;  I. 
&  O.  N.  R.  R.  Ca  V.  WlUlamg,  175  S.  W. 
486 ;  I.  &  Q.  N.  R.  R.  Co.  v.  Cocke,  64  Tex. 
155 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Weems,  38  S. 
W.  1028.  But  it  Is  not  necessary  to  place  our 
holding  upon  this  point  alone,  since  the  ver- 
dict, we  think,  was  amply  sustained  by  the 
evidence,  as  above  indicated,  for  which  rea- 
son the  Judgment  of  the  court  b^ow  is  af- 
firmed. 

Affirmed 


McCarthy  v.  McKI/VANBT  et  al 
(No.  7621.) 

(Court   of   Civil  Appeals   of   Texas.     Dallas. 

Jan.  22, 1916.    Rehearing  Denied 

S^b.  19,  1916.) 

1.  MUNIODPAI.  COBFOBATIONS  ®=>917— InDEBT- 

■DNESS— "Resolution  . " 

Under  the  charter  of  the  city  of  Denison, 
providing  by  article  4,  {  4,  that  when  the  city 
council  deems  it  advisable  to  issue  bonds  it 
shalL  by  resolution,  declare  the  purpose  for 
which  it  deems  the  issue  advisable,  the  amount 
of  twnds  which  it  deems  advisable  to  issue  and 
sell,  the  rate  of  interest,  and  the  denomination 
of  the  bonds,  and  shall  thereupon  order  an  elec- 
tion on  the  question  of  issuing  bonds,  a  reso- 
lution reading,  "Whereas  the  city  council  of 
the  city  deems  it  advisable  to  issue  certain  of 
said  bonds  for  the  purpose  and  of  the  amounts 
hereinafter  set  forth,"  withont  reciting,  "Be  it 
resolved,"  and  without  containing  the  word 
"resolution,"  was  a  sufficient  ^''resolution," 
which  is  a  mere  expression  of  the  opinion  or 
mind  of  the  council  concerning  some  matter  of 
administration  coming  within  its  official  cog- 
nizance, and  for  which  no  set  form  of  words  is 
essential  if  the  requirement  calling  for  such 
expression  is  met,  and  was  not  objectionable 
in  that  it  did  not  in  express  terms  declare  that 
the  council  deemed  it  advisable  to  issue  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1018-1918,  1941; 
Dec.  Dig.  «=5>917. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Resolntlbn.] 


2.  Municipal  Cobpobations  «=>917— Bonds 
—  Pbelxminaby  Resolution  —  DEN0>aNA- 

TION. 

Under  the  Denlson  City  Charter,  art  4, 
{  4,  requiring  a  resolution  of  the  city  council  to 
issue  bonds  to  declare  the  denomination  in 
which  such  bonds  shall  be  issued,  a  resolution, 
not  expressly  stating  the  denomination  of  the 
bonds  to  be  issued,  but  stating  the  amount  of 
bonds,  the  rate  of  interest,  and  when  payable, 
and  the  date  of  maturity,  in  connection  with 
the  mayor's  proclamation  for  the  holding  of  an 
election  pursuant  to  the  resolution  stating  the 
denomination  of  the  bonds,  was  sufficient,  and 
did  not  invalidate  the  bonds. 

[Ed.  Note.— For  other  <»ses,  see  Municipal 
Corporations,  Cent  Dig.  0  1913-1918,  1941; 
Dec  Dig.  «=>917.] 

3.  Municipal  Cobpobacionb  ^B>gi7  —  Bonds 
— Pbeliminabt  Obdinanci>— Time  of  Pax- 

IfENT. 

Under  the  Denison  City  Charter,  art  4,  { 

4.  providing  that  after  a  vote  in  favor  of  is- 
suing bonds,  an  ordinance  shall  be  passed  pro- 
viding for  the  Issuance  thereof  and  naming  the 
purpose  of  the  issue  and  the  amount  of  the  ag- 
gregate iasne,  no  bonds  to  run  for  more  than 
40  years,  an  ordinance  declaring  that  the  bonds 
should  be  dated  as  of  July  1,  1915,  prior  to  the 
time  they  were  authorized  to  be  issued,  and  that 
they  should  bear  interest  from  date  at  the  rate 
of  6  per  cent,  per  annum,  while  an  irregularity, 
did  not  invalidate  bonds  which  had  not  been 
issued  and  were  still  in  the  dty's  hands. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tS  1913-1918,  1941; 
Dec.  Dig.  «=>917.] 

4.  Municipal  Cobpobations  €=»921— Issu- 
ance or  Bonds — Pbeliminabt  Obdinance — 
Sale  Pbick. 

Under  the  statute,  requiring  municipal 
bonds  to  be  sold  for  not  less  than  par  and  ac- 
crued interest,  an  ordinance,  passed  after  a 
vote  authorizing  a  city  bond  issue,  providing 
that  they  should  be  sold  at  par,  meant  the  same 
as  the  statute,  thereby  giving  the  taxpayers  the 
principal  and  accrued  interest  stated  on  the 
face  of  the  bonds,  and  did  not  invalidate  the 
bonds. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1932-1935;  Dec. 
Dig.  <S=»921.] 

Appeal  fr<»n  District  Court,  Grayson  Comi- 
ty;   M.  H.  Gamett,  Judge. 

Action  for  injunction  by  0.  O.  McCarthy 
against  C.  T.  McElvaney  and  others.  From 
an  order  refusing  a  temporary  Injunction, 
plaintiff  appeals.    Affirmed. 

Jas.  P.  Eaven  and  G.  D.  Hunt,  both  of  Dal- 
las, for  appellant  John  T.  Suggs,  of  Deni- 
son, and  Head,  Dillard,  Smith,  Maxey  & 
Head,  of  Sherman,  for  appellees. 

RAINEY,  C.  J.  This  suit  was  brought  by 
appellant  against  the  city  of  Denison,  Tex., 
to  enjoin  the  issuing  and  selling  of  certain 
bonds  for  the  building  of  a  viaduct.  The  ap- 
plication for  a  temporary  injunction  was 
made  to  the  judge  in  vacation,  on  which  day 
It  was  refused.  An  appeal  was  duly  per- 
fected. 
The  first  assignment  of  error  presented  is: 
"The  trial  court  erred  in  refusing  to  grant 
the  relief  by  injunction  asked  for  by  plaintifF 
on  the  ground  that  the  resolution  of  the  city 
council  was  fatally  defective  and  wholly  insuffi- 
cient to   authorize  a  submission  by  said  city 
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council  to  the  electors  of  the  dty  of  the  ques- 
tion of  the  issuance  of  certain  municipal  bonds, 
and  that  the  eleotira  attempted  to  be  held  pur- 
suant to  such  resolution  was  illegal  and  void. 

The  propositlcm  is  made  that  the  charter 
proTisioDs  require  certain  necessary  steps 
to  be  taken  by  tbe  council  as  a  precedent  for 
the  issuance  of  bonds,  and  that  those  re- 
quirements were  not  observed ;  hence  the  is- 
suance of  said  bonds  would  be  invalid;  that 
no  such  resolutions  as  contemplated  by  tbe 
charter  for  holding  such  an  election  were 
passed  by  the  council ;  hence  the  election  was 
void.  The  council  of  Denison,  on  August  12, 
1915,  passed  a  resolution  as  follows: 

"At  a  regular  meeting  of  the  city  council  of 
the  city  of  Denison,  Texas,  held  at  3  o'clock  p. 
m.,  August  12,  1915,  the  following  proceedings 
were  had:  Alderman  F.  G.  Coleman  offered  tbe 
following  resolution:  Whereas,  the  city  council 
of  the  dty  of  Denison,  Texas,  deems  it  advis- 
able to  issue  certain  t>onds  of  said  dty  for  the 
purpose  and  in  the  amounts  hereinafter  set 
forth.  It  is  hereby  directed  and  ordered  by  the 
dty  council  of  the  dty  of  Etenison  that  an  dec- 
tion  be  held  in  said  C1I7  on  the  9th  day  of  Sep- 
tember, 1915,  at  whidi  election  the  following 
proposition  shall  be  submitted:  Shall  the  dty 
conndl  of  the  city  of  Denison  be  authorized  to 
issue  the  bonds  of  the  said  dty  of  Denison  in 
the  sum  of  fifty  thousand  dollars,  to  be  payable 
from  one  to  twenty  years  after  date,  twenty- 
five  hundred  dollars  of  such  bonds  maturing  eadi 
year,  bearing  interest  at  the  rate  of  five  per 
cent  per  annum,  interest  payable  semiannual- 
ly, and  to  levy  a  tax  su£Bdent  to  pay  tbe  in- 
terest on  said  bonds  as  it  matures  and  to  create 
a  sinking  fund  suffident  to  redeem  them  at 
maturity,  for  the  purpose  of  oonstructinf  per- 
manent street  improvements,  to  wit:  A  viaduct 
connecting  Rusk  avenue  from  a  point  near  the 
intersection  of  same  with  Morgan  street  with 
Austin  avenue  at  a  point  near  its  intersection 
with  Munson  street,  all  in  the  dty  of  Denison, 
■aid  viaduct  to  fie  constructed  in  a  permanent 
and  substantial  manner  of  steel,  stone  and  con- 
crete, aU  in  accordance  with  plans  and  specifica- 
tions to  be  prepared  therefor." 

The  resolution  then  spedfled  the  places 
where  the  election  was  to  be  held,  naming 
the  respective  presiding  Judges,  and  stating 
that  the  election  was  to  be  held  subject  to 
the  laws  of  the  state  and  charter  of  Deni- 
son, and  that  only  qualified  property  owners 
and  taxpaylng  voters  of  said  dty  would  be 
allowed  to  vote.  It  stated  what  should  be 
printed  on  the  ticket,  and  provided  for  the 
mayor  issuing  a  proclamation  for  holding 
said  election  in  accordance  with  said  resolu- 
tion and  publishing  same  as  provided  by  law. 
In  accordance  with  said  resolution  the  mayor 
Issued  his  proclamation,  which  was  duly 
published,  and  an  election  was  duly  held; 
the  proposition  to  issue  bonds  being  duly  car- 
ried. The  mayor's  proclamation,  after  re- 
citing said  passage  of  the  resolution,  fur- 
ther recited  that  it  ds — 

"determined  that  it  is  advisable  that  there 
be  issued  the  negotiable  bonds  of  the  dty  of 
Denison,  Texas,  for  the  purpose  of  construc- 
tion of  permanent  improvements  to  streets  by 
tbe  construction  of  a  viaduct  connecting  Rusk 
and  Austin  avenues  between  Munson  and  Mor- 
gan streets;  that  the  total  amount  of  such  ii- 
sue  shall  be  $50,000.00  and  bonds  so  Issued 
shall  bear  interest,  payable  semiannually,  at 
the  rate  of  five  per  cent,  per  annum,  and  to  be  of 


the  denomination  of  $500.00  each  when  issued 
and  to  be  payable  from  one  to  twenty  years 
after  date;  $2,600.00  of  such  bonds  maturinc 
each  year." 

The  charter  of  Denison  bearing  upon  the 
proposition  in  question  is  as  follows : 

"Article  IV.  Sec.  1.  The  city  of  Denison  is 
hereby  authorized  and  empowered  to  issue  bonds 
as  herein  provided  but  not  otherwise  and  all 
bonds  hereafter  issued  shall  be  authorized  by 
ordinance  duly  passed  and  each  ordinance  pro- 
viding for  the  issue  of  bonds  shall  specify  the 
precise  purpose  for  which  the  bonds  are  issued 
and  the  use  to  which  the  money  realized  from 
said  bonds  shall  be  put  The  dty  council  of 
the  dty  of  Denison  may,  of  its  own  motion,  and 
without  any  vote  of  the  people,  issue  bonds  to 
refund  and  take  up  old  bonds  theretofore  issued 
and  to  extend  the  time  of  payment  of  the  debts 
represented  by  bonds  heretofore  issued  and  to  be 
refunded.  But  it  is  expressly  provided  that  all 
the  above-named  bonds  which  may  be  so  issued 
by  the  dty  conndl  shall  not  bear  interest  at 
a  rate  exceeding  five  per  centum  per  annum  and 
said  interest  shall  be  paid  semiannually  us  it 
accrues,  and  it  is  further  expressly  provided  that 
the  prindpal  aggregate  amount  of  the  above- 
nam»i  bonds  which  may  be  hereafter  issued  by 
the  dty  council  shall  be  divided  into  fifteen 
different  portions  and  one  portion  of  the  prin- 
cipal amount  of  each  issue  of  bonds  shall  be  paid 
each  year  and  the  bonds  represented  by  said 
payment  shall  be  duly  canceled  and  a  record 
of  the  same  made  and  the  said  bonds  wben 
paid  and  canceled  shall  be  kept  as  evidence  of 
payment  and  of  the  cancellation  thereof. 

"Sec  2.  Power  and  authority  is  hereby  grant- 
ed to  the  dty  of  Denison  to  issue  other  bonds 
than  those  above  provided  for  but  no  bonds  other 
than  those  above  provided  for  in  section  1  of 
this  article  shall  ever  be  issued  unless  the  is- 
suance of  the  same  shall  be  authorized  by  a 
vote  of  the  inhabitants  of  the  dty  of  Denison 
aa  herein  provided  for. 

"Sec  3.  No  bonds  shall  ever  be  issued  under 
section  2  of  this  act  except  for  the  making  of 
permanent  improvements  and  for  furnishing 
public  utilities  such  as  are  named  in  this  act, 
and  no  such  bonds  shall  ever  be  issued  whldi 
shall  bear  interest  exceeding  the  rate  of  hve 
per  cent  with  said  interest  payable  semiannual- 
ly as  it  accrues,  nor  shall  any  such  bonds  be 
issued  except  upon  ordinance  made  by  the  dty 
council  after  a  majority  vote  of  the  electors  of 
the  dty  of  Denison  in  favor  of  said  ordinance 
and  the  issuance  of  said  bonds  as  hereinafter 
determined. 

"Sec  4.  Whenever  the  dty  coundl  may  deem 
it  advisable  to  issue  bonds  other  than  those  pro- 
vided for  in  section  1  of  this  article,  the  conn- 
dl shall  by  resolution  declare  the  purpose  for 
which  it  deems  the  issuance  of  bonds  advisable, 
the  amount  of  bonds  which  it  deems  advisable 
to  issue  and  sell  to  raise  money  to  execute  said 
purpose,  the  rate  of  interest  which  said  bonds 
shaU  bear  and  the  denomination  in  which  said 
bonds  shaU  be  issued.  The  dty  council  shall 
thereupon  order  an  election  of  the  qualified 
property  owning  voters  in  said  dty  to  be  held 
not  later  than  thirtjr  days  after  the  date  of  the 
resolution  and  at  said  election  the  ballot  of  the 

?ualified  voters  shall  be  taken  and  those  voting 
or  the  issuance  of  said  bonds  shall  have  written 
or  printed  upon  their  ballot  'in  favor  of  issuing 

bonds  in for  the  purpose  of '  and 

blanks  in  said  ballot  herein  shown  shall  state 
in  one  the  amount  of  issue  and  in  the  purpose 
following  the  resolution  made  by  the  dty  coun- 
cil and  those  voting  against  the  issue  shall  vote 
a  like  ballot  except  the  words  against  the  Issu- 
ing of  bonds  in  amount  and  for  the  purposes 
set  forth.  If  at  such  election  a  majority  of  the 
voters  shall  have  voted  for  the  issuance  of  bonds 
then  an  ordinance  shall  be  passed  providing  for 
the  issuance  and  the  said  bonds  shall  be  issued, 
but  in  every  instance  an  ordinance  shall  be 
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dulj  passed  prorldln^  for  the  same  and  naming 
the  purpose  for  which  said  bonds  are  issued 
and  the  amonnt  of  the  aggr^rate  issue  thereof 
and  no  bonds  herein  provided  for  ahall  run  for 
a  longer  time  than  forty  years." 

[1]  It  is  claimed  by  appellant  that  the  res- 
olntion  in  its  expression  differs  materially 
from  what  the  charter  of  the  city  of  Denl- 
son  Intended  in  granting  the  right  to  Issue 
municipal  bonds: 

First.  It  is  contended  that  the  resolution 
does  not  recite,  "Be  It  resolved,"  in  the  be- 
ginning thereof,  "that,"  etc  This  is  true, 
nor  is  there  contained  therein  the  word  "res- 
olution," but  It  was  introduced  as  a  resolu- 
tion, and  on  Its  face  it  purports  to  be  a  reso- 
lution, and  we  think  It  Is  one.  The  law  re- 
gards not  BO  much  the  form  of '  an  Instru- 
ment as  It  does  the  substance,  where  the  in- 
tention is  expressed  by  plain  and  intelligible 
language,  which  is  done  by  tbis  resolution. 

"A  resolution  is  a  mere  expression  of  the 
opinion  or  mind  of  the  conncil  concerning  some 
matter  of  administration  coming  within  its 
official  cognizance,  and  no  set  form  of  words  is 
essential,  if  the  requirement  which  calls  for 
such  expression  is  met." 

Second.  It  is  further  contended  that  said 
resolution  does  not,  in  express  terms,  declare 
that  the  conncil  deems  it  advisable  to  is- 
sue the  bonds,  as  required  by  section  4,  art. 
4,  of  its  charter,  which  provides  that: 

"Whenever  a  dty  council  may  deem  it  ad- 
visable to  issue  bonds,  •  •  •  the  conncil 
shall  by  resolution  declare  the  pnrpose  for  which 
it  deems  the  issuance  of  bonds  advisable,"  etc. 

The  resolution  reads: 

"Whereas,  the  dty  coundl  of  the  dty  deems 
it  advisable  to  issue  certain  of  said  bonds  for 
the  purpose  and  in  the  amounts  herdnafter  set 
forth,"  etc 

If  the  language  of  the  rescdutlon  does  not 
express  that  the  city  council  deemed  it  was 
advisable  for  the  issuance  of  bonds  and  ef- 
fect a  declaration  for  the  purpose  thereof, 
which  at  least  is  a  substantial  compliance 
with  said  charter,  then  we  fall  to  grasp  Its 
meaning. 

[2]  Third.  It  Is  further  contended  that  the 
resolution  does  not  state  the  denomination 
of  the  bonds  to  be  issued'.  While  the  res- 
olution as  passed  did  not  expressly  state  the 
denomination  of  the  bonds  to  be  issued,  it 
did  state  the  amount  of  bonds,  the  rate  of 
interest,  and  when  payable,  the  time  the 
bonds  were  to  mature,  and  the  amount  to 
mature  each  year.  The  proclamation  Issued 
by  the  mayor  in  pursuance  of  said  resolution 
for  the  holding  of  an  election  stated  the  de- 
nomination of  the  bonds  to  be  issued.  The 
people  were  duly  Informed  as  to  the  denom- 
ination of  the  bonds,  and  consequently  there 
can  be  no  claim  that  they  were  misled.    Un- 


der the  circumstances,  this  omission  was  Im- 
material, and  should  not  require  a  holding 
that  the  issuance  of  the  bonds  would  be  In- 
vaUd. 
[3]  The  second  assignment  of  error  is: 
"The  trial  court  erred  in  refusing  to  grant  the 
relief  by  injunction  asked  for  by  plaintiff,  on 
the  ground  that  the  action  of  the  dty  council 
in  providing  in  its  ordinance  that  the  bonds 
should  bear  a  date  prior  to  the  time  the  bonds 
were  to  be  issued,  and  prior  to  the  time  the  elec- 
tors had  authorized  their  issuance,  and  in  dating 
same  pursuant  to  such  ordinance,  was  illegal 
and  unauthorized,  and  the  bonds  themselves 
invalidated." 

The  election  on  the  Issuance  of  said  bonds 
was  held  on  September  9,  1915.  On  Septem- 
ber 20, 1915,  the  city  council  of  Denlson  pass- 
ed an  ordinance  to  the  effect  that  "said  b<»id8 
shall  bear  date  of  July  1, 1915,"  and,  further, 
"all  of  said  bonds  shall  bear  Interest  from 
date  at  the  rate  of  6  per  cent,  per  annum." 
Neither  In  the  ordinances  passed  nor  In  the 
proclamation  issued  by  the  mayor  for  the 
election  held  to  determine  whether  or  not 
bonds  should  be  Issued  was  there  a  time  spec- 
ified for  the  bonds  to  bear  date.  While  the 
dating  of  the  bonds  July  1,  1915,  was  prior 
to  the  time  the  bonds  were  authorized  to  be 
issued,  which  appears  to  be  irregular,  yet 
we  are  unable  to  see  that  the  issuance  there- 
of affects  their  validity,  as  no  Injury  resulted 
therefrom.  The  bonds  had  not  been  Issued 
and  were  still  in  their  hands. 

[4]  No  claim  was  made  in  appellant's  peti- 
tion that  he  feared  the  council  would  sell 
the  bonds  for  less  than  par  and  accrued  In- 
terest, or  that  it  intended  to.  The  ordinance 
passed  required  that  said  bonds  should  be 
sold  at  par,  and  it  is  to  be  presumed  that 
the  coundl  in  so  doing  will  conform  to  the 
law.  The  language  of  the  ordinance  is  not 
in  the  exact  language  of  the  statute,  which 
requires  bonds  to  be  sold  for  not  less  than 
par  and  accrued  Interest;  but  we  think  the 
ordinance  means  the  same  thing — that  Is, 
the  bonds  shall  be  sold  for  not  less  than  par 
and  accrued  interest.  This  being  so,  the 
bonds,  when  sold,  cannot  legally  be  issued  un- 
til then,  and  the  council  should  receive  par 
value;  that  is,  the  principal  and  Interest  as 
shown  by  the  face  of  the  bonds.  If  this  is 
done,  the  taxpayers  will  receive  the  full  value 
of  the  prindpal  and  accrued  interest  stated 
on  the  face  of  the  bonds,  which  will  be  in 
conformity  with  their  instructions  expressed 
by  the  vote  at  the  ballot  box. 

We  think  the  city  coundl  has  in  every  ma- 
terial particular  substantially  complied  with 
the  law  for  the  issuance  of  said  bonds,  and 
the  judgment  refusing  the  Issuance  of  an  in- 
junction Is  aflarmed. 
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BAKER  et  al.  y.  BLEDSOE  et  al.    (No.  916.) 

(Court  of  Civil  Appeals  of  TezoB.     Amarillo. 

Feb.  »,  1916.) 

Guts  <S=>49— Inter  Vivos— Evidknok. 

In  an  action  on  vendor's  lien  notes,  evidence 
held  to  sustain  the  finding  tiiat  the  notes  had 
not  been  given  to  the  maker  by  the  payee  thereof 
since  deceased. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  f§  95-100;    Dec.  Dig.  (S=»49.] 

Appeal  from  District  Court,  Dubbock  Coun- 
ty;  W.  H.  Spencer,  Judge. 

Action  by  W.  H.  Bledsoe  and  otbers 
against  E.  C.  Baker  and  others.  From  judg- 
ment for  f/lalntlffs,  defendants  appeaL  Af- 
firmed. 

Ferguson  &  Puckett,  of  Lubbock,  for  ap- 
pellants. W.  P.  Sclienck,  W.  H.  Bledsoe,  R. 
A.  Sowder,  and  Benson  ft  Spencer,  all  of 
Lubbock,  for  appellees. 

HENDRICKS,  J.  The  appellees  sued  the 
appellants,  alleging  the  execution  of  three 
vendor's  lien  promissory  notes,  averring 
ownership  of  said  notes,  by  virtue  of  cer- 
tain probate  proceedings  over  the  estate  of 
one  D.  McDonald,  deceased,  transferred  by 
the  administrator  of  said  estate,  luider  au 
order  of  the  probate  court.  In  consideration 
of  a  debt  claimed  against  the  estate.  The 
appellants  v?ho  executed  the  notes  to  D.  Mc- 
Donald, the  payee,  since  deceased,  alleged 
that  McDonald  in  his  lifetime  made  a  gift 
to  them  of  said  notes,  and  that  the  same,  by 
virtue  of  said  gift,  were  canceled. 

An  agreement  In  the  case  recognized  own- 
ership of  the  notes  in  plaintiff,  vrlth  a  sub- 
sisting lien  on  the  property  described  by 
them,  and  that  plaintiffs  are  entitled  to  Judg- 
ment for  the  debt,  together  with  a  foreclosure 
of  the  lien,  "provided  that  said  notes  were 
not  canceled  and  satisfied  by  the  purported 
gift  of  the  notes  by  D.  McDonald  to  the  de- 
fendant E.  C.  Baker."  McDonald  died  De- 
cember 8,  1909,  and  defendant  B.  C.  Baker 
filed  the  purported  will  for  probate,  execut- 
ed by  D.  McDonald,  naming  the  said  Baker 
as  executor.  The  county  court  and  the  dis- 
trict court  of  Lubbock  county  denied  the 
probate  of  said  wOl,  and,  upon  appeal  to 
this  court,  the  Judgment  of  the  district  court 
was  affirmed.  Baker  v.  McDonald,  159  S.  W. 
450. 

On  the  trial  of  this  particular  cause  E.  C. 
Baker  and  his  brother-in-law  Schmidt  testi- 
fied in  substance:  That  on  Saturday  follow- 
ing the  execution  of  the  notes,  D.  McDonald, 
who  was  In  a  hospital  at  that  time,  in  his 
last  illness,  arranged  to  leave  said  hospital 
and  to  return  to  his  home,  but  was  unable 
to  do  so.  That' on  the  following  Monday  he 
gave  the  notes  to  defendant  Baker,  saying: 
"Baker,  you  take-  these  notes  and  keep 
them  until  I  call  for  them."  That  Baker 
asked  him:    "In  case  anything  happens  to 


you,  what  shall  I  do  with  them?  Shall  I 
give  them  to  Aunt  Mattie?"  (meaning  the 
wife  of  D.  McDonald).  That  McDonald  re- 
plied: "If  anytliing  happois  to  me  do  not 
give  them  to  her  or  any  one  else.  Keep  them 
for  yourself." 

The  case  involving  the  probate  ct  the  will 
of  D.  McDonald  was  twice  tried  in  the  pro- 
bate and  district  courts,  and  twice  appealed 
to  the  appellate  court.  One  of  the  attorneys 
who  represented  Mrs.  McDonald,  the  wife  of 
deceased,  in  contesting  the  will,  testified  that 
he  was  intimately  connected  with  the  case 
at  all  times  and  was  present  and  assisted  in. 
every  trial  of  said  cause;  that  he  never  at 
any  time  heard  that  E.  C.  Baker,  who  was 
named  as  executor  in  said  wlU,  or  Leah 
Maud  Baker,  claimed  that  the  note  sued  on 
in  this  cause  had  ever  been  givoi  Baker  by 
McDonald,  and  that  Baker  never  at  any 
time,  within  the  knowledge  of  the  attorney, 
made  any  such  claim  until  after  the  filling 
of  tills  suit;  that  he  was  present  at  the 
trial  of  the  cause  in  the  district  court  when 
the  depositions  of  E.  C.  Baker  were  used  in 
said  cause,  ta  which  Baker  admitted  that 
he  still  owed  the  $2,500  to  D.  McDonald's  es- 
tate for  said  land.  The  following  is  the  In- 
terrogatory propounded  to  Baker  In  the  for- 
mer cause  and  his  answer  thereto: 

"Cross-Interrogatory  No.  8:  What  property  do 
you  now  own?  Where  is  It  sitnated?  Do  yon 
own  it  individually,  or  in  connection  with  some 
other  property,  and  what  is  its  value,  and  what 
do  you  owe  on  it?  Give  your  answer  in  detail 
to  this,  and  be  certain  to  give  all  that  you  own. 
A.  I  own  one  hundred  and  sixty  (160)  acres  of 
land  in  Lubbock  county.  It  is  worth  about 
three  thousand  ($3,000)  dollars.  I  owe  two 
thousand  five  hundred  and  ninety  ($2,590.00) 
dollars  on  it.  The  deed  was  made  December  3, 
1900,  the  price  was  sixteen  and  ><>/ioo  ($16.50) 
dollars  per  acre.  I  paid  fifty  ($50.00)  dollars 
cash,  and'  executed  three  (3)  notes,  aggregating 
the  sum  of  two  thousand  five  hundred  and  nine- 
ty ($2,690.00)  dollars.  The  notes  were  mode 
payable  to  D.  McDonald,  or  order,  and  the 
notes  were  signed  by  E.  C.  Baker  and  Le^ 
Maud  Baker.'^ 

The  trial  court  found  that  the  notes  were 
never  given  to  Baker,  and  the  only  assign- 
ment in  this  cause  is  the  sufficiency  of  the 
testimony  to  sustain  the  finding,  and  the 
judgment  based  thereon. 

The  judgment  of  the  trial  court  is  af- 
firmed. 


FT.  WORTH  BELT  BX.  CO.  v.  JONES  et  aL» 
(No.  8283.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.  8,  1916.     Rehearing  Denied 

Feb.  12,  1916.) 

1.  Appkai,  and  Ebbob  «=5>301  —  Review  — 
Waives  of  Ebbob. 

Under  Rev.  St  1911,  art.  1612,  constitut- 
ing the  motion  for  new  trial  the  assignments 
of  error,  an  objection  to  the  submission  of  a 
special  issue  whether  the  "cut  of  cars"  upon 
which  deceased  and  his  fellow  switchman  were 
at  work  was  engaged  in  moving  or  handling  in- 
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terstate  commerce  to  waived,  where  it  is  not 
continaed  in  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  §§  1743,  1763-1755;  Dec.  Dig. 
«=>301.] 
2.  Appeal  and  Ebsob  4s»10T3  —  RBvnEW  — 

Harulebs  Ebbob. 

That  in  form  the  recovery  in  an  action  for 
cauiiing  death  is  in  the  name  of  the  executrix, 
as  authorized  hy  the  federal  Employers'  lia- 
biUty  Act  (Act  April  22,  1908,  c.  149,  39  Stat. 
65  lU.  S.  Comp.  St.  1913  §§  8657-8665]),  in- 
stead of  the  surviving  wife,  cliildren,  and  par- 
ents of  deceased,  as  required  by  the  state  stat- 
nte,  is  not  material  where  the  verdict  and  judg- 
ment gpedfy  the  particular  amounts  to  which 
the  wife,  children,  and  surviving  parent  are  en- 
titled ;  both  statutes  requiring  the  action  to  be 
brought  for  the  benefit  of  the  same  persoAs. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  |i  4240-1247;  Dec.  Dig.  «=» 
1073.] 

5.  MAffrxB  AND  Sebvart  ^=3276,  278— Irju- 

BJXa  TO  SbKVANT— AOTIONS— EVIDENCK. 

In  an  action  for  causing  death  of  a  servant, 
evidence  held  insufScient  to  show  negligence  of 
the  employing  railroad  in  permitting  excavations 
near  the  i-ailroad  track  by  a  third  party,  or  fail- 
ing to  keep  a  watchman  at  the  point,  or  that 
such  negligence,  if  any,  was  the  proximate  cause 
of  the  injury  to  deceased. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §§  950-952,  964,  966-972, 
976,  977;   Dec.  Dig.  <S=>276,  278.] 

4.  Mastbb  and  Sebvant  ^=3279— Injttbieb  to 

Servant— Actions— EviDENCB. 

In  an  action  for  causing  the  death  of  a 
railroad  employ^,  evidence  held  to  authorise  the 
jury  to  find  that  the  stop  signal,  which  resulted 
in  the  fall  of  deceased,  was  given  by  his  fellow 
servant,  and  not  by  deceased  himself. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  973-975,  978-980 :  Dec 
Dig.  <g=>279.] 

6.  lilMITATION  OF  AOTIONB  ®3>127— GoMPtTTA- 
TION  OF  PEBIOD — AUENDMENT  OF  PutADINa. 

Amendment  of  the  complaint  for  causing 
the  death  of  an  employ^  by  the  intervention  of 
the  administratrix  and  all^ition  of  a  cause  of 
action  under  the  federal  Employers'  Inability 
Act  more  than  two  years  after  tlie  death  of  de- 
ceased does  not  show  a  new  cause  of  action 
barred  by  section  6,  which  provides  that  no  ac- 
tion shall  be  maintained  under  the  act  unless 
commenced  within  two  years  from  the  accrual 
of  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S$  643-647;  Dec.  Dig. 
«s»127.] 

6.  Limitation  of  Actions  *»127— Computa- 
tion OF  Pebiod— Ahbndiixnt  of  Pubadino. 
The  amendment  of  9.  complaint  for  causing 

the  denth  of  a  railroad  employ^  by  alleging  ns 
an  additional  ground  of  recovery  the  negligence 
of  a  fellow  servant  based  upon  Rev.  St.  1911, 
art.  6640,  providing  that  every  person  operat- 
ing a  railroad  shall  be  Uable  for  damages  sus- 
tained by  an  employe  by  reason  of  the  negli- 
gence of  a  fellow  employ^,  while  the  original 
cause  was  based  solely  on  articles  4694,  4695, 
which,  in  effect,  provide  that  death  will  not 
abate  an  action  for  personal  injuries,  does  not 
state  a  new  cause  of  action  so  as  to  bar  recov- 
ery thereon  under  the  two-year  statute  of  lim- 
itations (Hbv.  St.  1911,  art  5687,  par.  7). 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  543-547 ;  Dec.  Dig.  «=> 

Appeal  from  District  Gonrt,  Tarrant  Ctonn- 
ty ;  Marvin  H.  Brown,  Judge. 


Action  by  Helen  Jones  and  otbers  against 
the  Ft  Worth  Belt  Railway  Company.  From 
a  judgment  for  plaintiffs,  defendant  aroeals. 
AflSrmed.    See,  tilao,  166  S.  W.  1130. 

Leasiter,  Harrison  &  Rowlaud  and  Slay  & 
Simon,  all  of  Ft.  Worth,  for  appellant.  Mc- 
Lean &  Scott  and  Carlock  &  Carlock,  all  of 
Ft  Worth,  for  appellees. 

CONNER,  C.  J.  This  suit  was  Instituted 
In  the  district  court  on  the  2lBt  day  of  May, 
1910,  by  the  widow,  children,  and  mother  of 
Frank  Jones  against  the  Ft  Worth  Belt  Rail- 
way Company,  seeking  to  recover  damages  in 
the  sum  of  $50,000  on  account  of  the  death 
of  said  Frank  Jones  <m  March  2,  1910,  while 
working  as  a  switchman  for  the  defendant 
company.  The  fatal  accident  occurred  while 
the  Bwitdilng  crew'  was  handling  a  long 
string  of  cars.  The  engine  was  pushing  the 
cars  ahead  of  It,  and  Jones  and  another 
switchman  were  riding  on  top  of  the  car 
farthest  from  the  engine.  Jones  and  the 
man  with  him  discovered  a  piece  of  Iron  pipe 
lying  across  one  of  the  rails  a  short  distance 
In  advance  of  the  train,  and,  fearing  that 
the  pipe  would  derail  the  cars,  Jones  arose 
from  a  sitting  position  and  started  to  go 
down  the  ladder  on  the  forward  end  of  the 
forward  car,  with  the  evident  purpose  of  re- 
moving the  pipe  before  the  train  reached  it 
At  or  about  the_tlme,  however,  that  he  start- 
ed down  the  ladder,  Jones,  or  his  fellow 
switchman,  signaled  to  the  engineer,  who  in 
obedience  to  the  signal  applied  the  emergen- 
cy brakes,  with  the  result  that  Jones  was 
thrown  forward  to  the  ground,  and  before 
he  could  arise  the  train  resumed  Its  onward 
motion  and  ran  over  him  and  killed  him. 

The  grounds  of  negligence  alleged  in  the 
original  petition  were  that  the  defendant 
company  bad  permitted  Its  track  to  become 
so  obstructed  with  piles  of  dirt  and  Iron  pipe 
that  the  place  of  the  accident  was  unsafe, 
and  that  It  negligently  failed  to  have  the 
engine  equipped  with  the  proper  brakes. 

The  defendant  railway  company  pleaded 
the  general  denial,  pleas  of  assumed  risk  and 
of  contributory  negligence,  and  impleaded 
Armour  &  Co.,  alleging  that  that  company 
was  engaged  In  the  wwk  of  excavation  near 
the  track  at  the  place  of  the  accident,  and 
that  If  the  pipe  got  on  the  track  through  the 
negligence  of  any  one,  sndi  negligence  was 
primarily  that  of  the  employ^  of  Armour  ft 
Co.,  and  the  prayer  was  that.  If  the  defend- 
ant railway  company  should  be  held  liable 
on  account  of  the  presence  of  the  pipe  oo 
the  track.  It  be  permitted  to  recover  ovei 
against  Armour  &  Co. 

On  November  7, 1910,  the  plaintiffs  filed  an 
amended  petition,  alleging  substantially  as 
before,  except  that  the  allegation  of  neg- 
ligence in  a  failure  to  have  the  engine  equip- 
ped with  the  proper  brakes  was  abandoned, 
and  it  was  added  that  the  enginer  was  neg' 
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Ilgent  to  suddenly  and  violently  stopping  the 
train.  It  was  also  alleged  that  the  defend- 
ant was  guilty  of  negligence  In  falling  to 
have  a  watchman  at  the  place.  On  the  day 
of  this  amendment  the  case  was  first  tried, 
and  resulted  in  a  directed  rerdict  In  favor  of 
Armour  &  Co.  as  against  the  cross-action  as- 
serted by  the  railway  comi>any,  and  in  a 
verdict  for  the  plaintiffs  against  the  railway 
company  tor  damages  In  the  sum  of  $10,863. 
The  only  Issue  of  uegllgenoe  submitted  to 
the  jury  on  that  trial  was  whether  or  not 
the  iron  pipe  referred  to  got  on  the  rail 
through  the  negligence  of  the  defendant  rail- 
way company.  On  appeal  to  this  court  it 
was  held  by  us  that  the  evidence  failed  to 
support  the  Issue  of  negligence  on  the  part 
of  the  defendant  railway  company  in  ob- 
structing its  track  with  the  iron  pipe  as  sub- 
mitted by  the  trial  court,  and,  the  Supreme 
Court  having  answered  on  certificate  from 
us  that  the  directed  verdict  in  favor  of  Ar- 
mour &  Co.  was  correct  (see  Ft.  Worth  Belt 
Ry.  Co.  V.  Jones  [Sup.]  166  S.  W.  1130),  the 
case  was  remanded  for  a  new  trial  as  be- 
tween the  defendant  railway  company  and 
the  plaintiffs  only. 

Thereafter,  on  February  8,  1915,  the  plain- 
tiffs filed  an  amended  petition  In  which, 
after  alleging  negligence  on  the  part  of  the 
defendant,  as  before,  in  permitting  the  ob- 
struction of  the  railway  track,  they  for  the 
first  time  further  alleged  that  Swope,  the 
fellow  switchman  who  was  with  deceased  at 
the  time,  was  negligent  tn  giving  the  en- 
gineer the  signal  to  stop,  which,  having  been 
obeyed,  resulted  as  before  stated.  The  de- 
fendant, pleading  as  before,  also  alleged  that 
the  deceased  and  Swope  were  engaged  in 
interstate  commerce  at  the  time,  whereupon 
Helen  Jones  filed  a  plea  of  Intervention  as 
administratrix  of  the  estate  of  the  deceased, 
and  prayed  that  she  might  be  permitted  to 
recover  in  that  capacity  in  event  it  was 
found  that  the  plaintiffs'  right  of  recovery 
rested  upon  the  federal  act  regulating  the 
liability  of  railroads  for  Injuries  to  employes 
while  engaged  in  interstate  commerce.  See 
Fed.  Stat  Ann.  Supp.  1909,  bottom  page  584 
et  seq. 

The  case  was  submitted  upon  numerous 
special  issues,  all  of  which  were  determined 
in  favor  of  the  plaintiffs,  and  Judgment  in 
the  sum  of  $12,000  was  awarded  to  Mrs. 
Helen  Jones,  as  administratrix,  for  the  ben- 
efit of  herself  )uid  the  deceased's  mother 
and  children;  the  verdict  and  Judgment 
specifying  the  particular  amounts  to  which 
each  was  entitled.  The  defendant  railway 
company  has  appealed. 

[1]  We  will  first  briefly  dispose  of  several 
questions  about  which  we  think  there  can  be 
but  little,  if  any,  controversy.  A  number  of 
questions  are  presented  by  the  assignments 
which  relate  to  the  issue  at  defendant's  plea 
that  the  deceased  was  engaged  in  Interstate 
commerce  at  the  time  of  Itls  death.     The 


Jnry  found  to  answer  to  a  special  Issue  that 
the  ."cut  of  cars,"  referring  to  those  upon 
which  the  deceased  and  Ills  fellow  switchman 
were  at  work,  was  not  at  the  time  engaged 
to  "movtog"  or  "handltog"  interstate  com- 
merce. The  submission  of  this  issue  was 
objected  to,  among  other  thtogs,  and  the 
verdict  of  the  Jury  thereon  is  attacked  on 
the  ground  that  the  undisputed  evidence 
shows  that  the  parties  were  employed  to  In- 
terstate commerce  at  the  time  of  the  accident 
In  question.  We  will  not  review  the  evidence 
relattog  to  the  subject;  for,  if  to  any  view 
the  Issue  can  be  said  to  be  material,  we  find 
that  the  appellant's  motion  for  new  trial 
tailed  to  conttoue  the  objection  to  the  sub- 
mission of  the  Issue,  and  also  wholly  failed 
to  question  the  findtog  of  the  jury  thereon. 
So  that,  in  view  of  the  statute  constituting 
the  motion  for  new  trial  the  assignments  of 
error  (B.  S.  art  1612),  it  must  be  held  that 
the  previous  objections  have  been  waived, 
and  that,  as  between  the  parties  herein,  the 
finding  against  appellaoit  on  the  issue  is  con- 
clusive. See  Revised  Statutes,  art  1986: 
Weinsteto  v.  Acme  Laundry,  166  S.  W.  126. 

[2]  The  fact  that  to  form  the  recovery 
to  this  case  was  to  the  name  of  the  execu- 
trix, as  authorized  and  required  by  the  feder- 
al Employers'  Liability  Act  instead  of  to 
the  name  of  the  surviving  wife,  children, 
and  parent  of  the  deceased,  as  required  un- 
der our  statute,  can  be  of  no  material  mom- 
ent to  view  of  the  fact  that  the  verdict  and 
Judgment  to  this  case  spedfles  the  particular 
amounts  to  which  the  wife,  children,  and 
survivtog  parent  were  entitled,  both  statutes 
alike  requirtog  the  action  to  be  brought  for 
the  benefit  of  the  persons  named,  with  ex- 
ception now  unnecessary  to  notice. 

[3]  As  alleged  and  shown  in  the  teBtim<»iy, 
employes  of  Armour  &  Co.  had  been  engaged 
in  some  excavations  near  the  track  and 
about  the  place  where  the  iron  pipe  was 
found  upon  the  track,  and  one  of  the  hotly 
contested  issues  was  whether  the  defendant 
railway  company  was  guilty  of  negligence 
proximately  causing  the  injury  under  con- 
sideration to  permitttog  the  dirt  from  the  ex- 
cavations to  be  so  piled  near  the  track  as 
to  afford  an  opportunity  for  an  Iroa  pipe  to 
fall  thereon  and  roll  down  upon  the  track, 
and  whether,  under  the  circumstances,  it 
was  the  duty  of  the  appellant  to  have  a 
watchman  at  the  place  to  question  to  see 
that  the  track  was  kept  clear.  Appellant 
has  presented  numerous  assignments  relat- 
ing to  these  issues  and  to  the  jury's  findings 
thereon.  We  will  not  tocumber  our  opinion 
with  the  recitation  of  all  of  the  evidence 
relattog  to  the  subject  which  is  substantially 
set  out  to  the  optoion  of  the  Supreme  Court 
hereinbefore  referred  ta  166  S.  W.  113a 
That  court  held  that  the  evidence  was  insuf- 
ficient to  establish  negligence  proximately 
caustog  the  Injury  on  the  part  of  Armour  it 
Co.,  and  we  Call  to  see  how  It  can  be  said 
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tbat  there  wits  negligence  on  tbe  part  of  the 
railway  company  in  permitting  the  excava- 
tions, or  In  falling  to  have  a  watchman  at 
the  particular  place,  and  tbe  evidence  Is  par- 
ticularly wanting  In  sufficiency  to  establish 
that,  If  there  was  negligence  In  these  par- 
ticulars, such  negllgoice  could  have  been 
the  proximate  cause  of  the  Injury.  The  evi- 
dence falls  to  show  that  the  dirt  was  plied 
upon  the  track,  or  that  the  presence  of  the 
piles  of  dirt  near  the  track  had  anything  to 
%o  with  the  accident,  except  possibly,  as 
insisted  upon  by  the  appellees,  that  Its  for- 
mation was  such  as  to  enable  an  Iron  pipe, 
such  as  the  one  in  question,  to  r<dl  from  the 
top  down  upon  the  track.  The  evidence 
shows  that  this  same  switching  crew  had 
passed  up  and  down  the  track  but  a  short 
time  before,  some  20  or  30  minutes  i)erhaps ; 
that  the  track  at  that  time  was  nnobstmct- 
ed;  at  least  there  Is  nothing  In  the  evidence 
indicating  an  obstruction  at  that  time,  and 
there  is  no  evidence  indicating  that  a  train 
had  passed  loaded  with  Iron  pipe  from  which 
the  pipe  in  question  could  have  fallen  upon 
the  dirt,  and  from  thence  down  upon  the 
track;  nor  is  there  any  evidence  that  the 
employ^  of  Armour  &  Co.  were  displacing 
Iron  pipe  in  the  excavations  they  were  mak- 
ing. In  short, '  the  evidence  is  wholly  silent 
as  to  how,  when,  or  by  whom  the  iron  pipe 
was  placed  upon  the  track.  It  is  a  mere 
supposition  to  say  that  it  rolled  from  the 
embankment,  or  that  It  was  placed  there  neg- 
ligently or  otherwise  by  any  employ^  of  the 
defendant  company,  or  that,  ha<^  a  watchman 
been  appointed  generally  for  the  purpose 
of  keeping  the  track  clear,  the  pipe  got  upon 
the  track  at  such  time  and  under  such  dr^ 
cumstances  as  that  he  could  or  ought,  in  the 
exercise  of  ordinary  care,  to  have  seen  it  or 
removed  it  In  time.  So  that,  we  think  that 
If,  by  any  reasonable  construction  of  the 
evidence.  It  could  be  said  tbat  the  defendant 
company  was  guilty  of  negligence  In  the  re- 
spects mentioned,  it  wholly  fails  to  show 
that  therefrom  an  obstruction  or  an  Injury 
such  as  under  consideration  could  have  been 
anticipated  by  tbe  defendant  company,  and 
hence  that  such  negligence,  if  any,  could 
have  operated  as  a  proximate  cause  of  the 
result  T.  &  P.  By.  Go.  v.  Bigham,  90  Tex. 
226,  38  S.  W.  162;  Ft  Worth  Belt  By.  Co.  v. 
Jones  (Sup.)  166  S.  W.  1130.  These  con- 
clusions, of  course,  must  result  tn  upholding 
appellant's  assignments  and  contentions  re- 
lating to  the  Issues  of  negligence  in  permit- 
ting the  piles  of  dirt  and  in  faiUng  to  have 
a  watchman,  and  we  are  thus  brought  to  the 
only  remaining  Issue  upon  which  tbe  verdict 
and  Judgment  can  rest,  to  wit  the  Issue  of 
Swope's  negligence  In  giving  the  signal  to  the 
engineer  to  stop  the  train,  and  we  will  now 
address  ourselves  to  that  subject 

[4]  There  was  a  sharp  conflict  in  the  evi- 
dence as  to  whether  the  stop  signal  was  giv- 
en by  the  deceased  or  by  his  fellow  switch- 


man, Swope.  Tbe  engineer  and  several  oth- 
er witnesses  testified  that  the  signal  was  first 
given  by  Jones,  the  deceased,  and  later  re- 
peated by  Swope.  There  was  another  wit- 
ness, however,  whose  testimony  seems  to  be 
direct  to  the  effect  that  Jones  did  not  give 
the  signal,  and  that  Swope  did.  The  Jury 
found  In  anawer  to  special  issues  that  Swope 
gave  the  signal  Instead  of  Jones,  that  it  was 
negligence  under  the  circumstances  to  do  so, 
and  that  such  negligence  was  the  proximate 
cause  of  the  Injury.  Without  displaying  the 
evidence  relating  to  this  subject  we  con- 
tent ourselves  with  saying  that  the  evidence 
has  been  carefully  considered,  and,  while  It 
may  seem  to  preponderate  in  favor  of  the 
contention  that  Jones  himself  gave  the  sig- 
nal instead  of  Swope,  yet  the  Jury  were  the 
exclusive  Judges  of  the  credibility  of  the  wit- 
nesses  who  teetifled  and  of  tbe  weight  to  be 
given  to  their  testimony,  and  we  cannot  soy 
that  they  were  nnanthorlBed  or  unsupported 
in  the  conclusions  reached  by  them  in  appel- 
lee's favor. 

[S]  A  further  contentlcm  of  appellant  ia 
that  the  cause  of  action  predicated  npon 
Swope's  act  In  giving  the  stop  signal  was 
barred  1^  limitation:  First,  because  the 
case  was  one  arising  under  the  federal  Em- 
ployers' Liability  Act  and  the  intervention 
of  the  temporary  administratrix  Introduced  a 
new  cause  of  action  more  than  two  years 
after  the  death  of  the  deceased,  and  which, 
hence,  was  barred  by  section  6  of  tbe  federal 
statute,  which  reads:  "No  action  shall  be 
maintained  under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause  of 
action  accrued."  See  Fed.  Stat  Ann.  Snpp. 
1909,  p.  686.  And,  second,  that  the  cause 
of  action  based  upon  negligence  on  the  iwrt 
of  Swope  In  giving  a  stop  signal  was  a  new 
one  under  either  state  or  federal  statute, 
and,  not  having  been  set  up  until  February  8, 
1915,  more  than  two  years  after  the  cause 
of  action  accrued,  the  plaintiffs'  right  of 
recovery  upon  that  ground  of  negligence  was 
barred  by  limitation,  regardless  of  whether 
tbe  case  was  controlled  by  the  federal  or 
state  law.  The  state  law  on  the  subject  also 
provides  that  actions  for  injury  done  to  the 
person  of  another  where  death  ensues  from 
such  injury  shall  be  commenced  within  two 
years  after  the  cause  of  action  shall  have 
accrued.  It  being  considered  In  such  cases 
tbat  the  cause  of  action  accrues  at  the  death 
of  the  party  injured.  Bevised  Statutes,  art 
5687,  par.  7. 

Even  it  we  should  disregard  the  Jury's 
finding  hereinbefore  discussed  to  the  effect 
that  this  case  does  not  arise  under  the  feder- 
al law,  and  should  further  adopt  the  appel- 
lant's contention  that  the  undisputed  evi- 
dence shows  that  at  the  time  of  tbe  occur- 
rence in  question  Jones  was  employed  in 
Interstate  commerce,  yet  we  think  the  con- 
tention first  made  is  conclusively  settled  by 
the  cases  of  B.  v.  Wulf,  226  C.  a  670.  33 
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Sup.  Ot  185,  57  L.  Bd.  355,  Ann.  Caa.  1914B, 
134;  iRaUway  y.  Casey,  172  S.  W.  734; 
Love  v.  Southern  By.,  by  tbe  Supreme  Court 
of  Tennessee,  108  Tenn.  104,  66  S.  W.  476»  55 
L.  R.  A.  471 :  RaUway  v.  Goode,  163  Ky.  60, 
173  S.  W.  330.  In  the  Wnlf  Case  the  acUon 
was  brought  by  the  sole  surrlTing  party  in 
her  individual  capacity  to  recover  damages 
from  an  interstate  railway  carrier  for  the 
death  of  her  unmarried,  childless  son,  while 
engaged  in  its  employ  in  Interstate  com- 
merce. After  more  than  two  years  after  the 
Instltntion  of  the  suit  she  amended,  and, 
without  setting  up  any  new  facts  as  the 
ground  of  action,  for  the  first  time  set  up 
and  souglit  to  recover  under  her  appointment 
as  the  personal  representative  of  the  deceas- 
ed, in  wliich  capacity  alone  her  action  under 
the  Employers'  Liability  Act  could  be  main- 
tained. It  was  distinctly  held  that  the 
amendment  was  not  equivalent  to  the  com- 
mencement of  a  new  action  tor  the  purpose 
of  applying  the  two-year  limitation  prescrib- 
ed by  the  federal  statute.  We  tiave  not 
found  that  this  decision  has  been  modified 
or  qualified  in  the  respect  under  considera- 
tion by  any  other  case.  Indeed,-  the  other 
cases  that  we  Iiave  cited,  and  so  far  as  we 
have  been  able  to  ascertain,  follow  the  case 
of  Railway  v.  Wnlt 

[S]  The  remaining  contention,  however, 
presents  greater  difficulty.  We  have  a  stat- 
ute (Revised  Statutes,  art  4694)  which  gives 
a  right  of  action  against  a  railroad  com- 
pany (among  others)  where  the  death  of  any 
person  is  caused  by  the  negligence  or  care- 
lessness of  its  servants  or  agents;  but  the 
next  article  (4695)  provides  that: 

"The  wrongful  set,  neKligence,  carelesmess, 
nnskillfiilness,  or  default,  mentioned  in  the  pre- 
ceding article,  must  be  of  such  a  character  as 
woold,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  for 
such   injury. 

By  the  common  law  a  right  of  action  for 
personal  injuries  proximately  caused  by  the 
negligence  of  another  was  given,  but  the 
right  did  not  survive  to  the  personal  repre- 
sentatives or  heirs  of  the  deceased  in  case 
of  death,  so  that,  construing  the  two  articles 
of  tbe  statute  together,  their  principal  effect 
apparently  is  merely  to  declare  that  death 
will  not  abate  the  action,  leaving  the  right 
of  the  party  at  last  dependent,  to  a  very  ma- 
terial extent,  upon  the  common-law  princi- 
ples governing  such  cases.  Hence  It  was 
that  this  court  held  that  under  these  arti- 
cles of  the  statute  there  could  be  no  recov- 
ery for  an  injury  resulting  in  death  where 
the  negligence  of  the  deceased  proximately 
contributed  thereto;  such  being  a  principle 
of  common  law.  See  Stephenville,  N.  &  S. 
Ry.  Co.  y.  Vosa,  159  S.  W.  64.  It  is  lll<e- 
wise  true,  under  the  common  law,  that  an 
employ^,  as  a  part  of  his  contract  of  em- 
ployment, assumes  the  risk  resulting  from 
the  negligence  of  a  coemploy&  So  that  this 
suit,  as  originally  instituted,  was  made  by 


the  pleadings  to  depend,  in  part  at  least,  ni>- 
on  common-law  principles,  that  is  to  say,  up- 
on the  negligence  of  the  master  in  faiUng  to 
provide  a  safe  place  for  the  deceased  to 
work,  in  failing  to  see  that  the  railway 
track  W8UI  safe  and  free  from  obstmctioDS, 
and  in  failing  to  supply  the  engine  with 
proper  brakes;  all  of  which  were  duties 
that  the  railway  company  could  not  delegate 
to  another,  and  for  a  violation  of  whldi, 
when  established,  the  company  was  respon- 
sible under  common-law  principles.  But  thfe 
rij^t  of  action  in  the  case  before  us  for  the 
negligence  of  Swope  in  giving  the  stop  sis- 
nal  rests  upon  a  somewhat  different  founda- 
tion. If  the  case  is  properly  to  be  regarded 
as  one  arising  under  the  federal  Xitepioyers' 
Liability  Act,  then  tbe  right  of  recovery  is 
dependent  upon  the  terms  of  tliat  act,  wliidi 
provides  (section  1)  that  every  common  car- 
rier by  railroad  while  engaged  in  commerce 
t)etween  any  of  the  several  states  shall  be  lia- 
ble in  damages  to  any  person  suffering  in- 
jury while  he  is  employed  by  such  carrier 
in  such  commerce  which  results,  In  whole  oe 
in  part,  from  the  negligence  of  any  of  the 
officers,  agents,  or  employes  of  soch  carrier, 
etc.  If,  on  the  other  hand,  tbe  case  is  to  be 
disposed  of,  as  we  tliink  it  must  be  under  the 
findings  of  the  jury,  on  tbe  theory  that  the 
deceased  was  not  employed  in  interstate 
<»mmerce  at  the  time  of  bis  death,  then  the 
right  of  action  of  the  plaintiff  in  this  suit 
based  upon  the  negligence  of  Swope  must 
depend  upon  article  6640  ot  our  Revised 
Statutes,  wMch  reads: 

"Every  person,  receiver,  or  corporation  oper- 
ating a  railroad  or  a  street  railway,  the  line  of 
which  shall  be  situated  in  whole  or  in  part  in 
this  stnte,  shall  be  liable  for  all  damages  sus- 
tained by  any  servant  or  employ^  thereof  while 
engaged  in  the  work  of  operating  the  cars,  loco- 
motives or  trains  of  such  person,  receiver,  or 
corporation,  by  reason  of  the  negligence  of  any 
other  servant  or  employ^  of  such  person,  re- 
ceiver or  corporation,  and  tbe  fact  that  such 
servants  or  eniploy6s  were  fellow  aervants  with 
each  other  shall  not  impair  or  destroy  such  lia- 
bility." 

It  Is  with  very  much  force,  therefore,  that 
appellant  contends  that  the  cause  of  action 
based  upon  the  allegations  of  Swope's  neg- 
ligence was  a  new  one  presented  for  tbe 
first  time  after  the  period  at  which,  under 
our  statute,  it  was  barred  by  limitation. 
True,  we  have  a  statute  permitting  amend- 
ments of  pleadings,  which  It  will  be  found 
has  been  very  lilwrally  construed  by  our 
courts,  and  when  allowed  the  amendment 
relates  bade  to  the  original  institution  ot 
the  suit,  but  such  amendments  have  not 
been  allowed  so  as  to  cut  ofT  a  defendant's 
right  to  a  plea  of  limitation  in  cases  where 
It  is  held  that  the  amendment  sets  np  a  new 
cause  of  action.  Eagle  Pass  Lumber  Co.  v. 
G.,  H.  &  S.  A.  Ry.,  164  8.  W.  402;  S.  A.  & 
A.  P.  By.  Co.  V.  Bracht,  167  S.  W.  269; 
Phoenix  Lumber  Co.  v.  Houston  Water  Co., 
59  S.  W.  562.  SOb  too,  It  is  said  in  25  Cya 
p.  1306: 
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"An  amendment  which  introdnces  a  new  or< 
different  cause  of  action  and  makes  a  new  or 
different  demand  does  not  relate  back  to  the  be- 
giuning  of  the  action,  so  as  to  stop  the  running 
of  the  statute  of  limitations,  bat  is  the  equiva- 
lent of  a  fresh  suit  upon  a  new  cause  of  action, 
and  the  statute  continues  to  run  until  the  amend- 
ment is  filed ',  and  this  rule  applies,  although 
the  two  causes  of  action  arise  out  of  the  same 
transaction,  and  where  by  the  practice  of  the 
states  a  plaintiff  is  only  required  in  his  plead- 
ing to  state  the  fact  which  constitute  his  cause 
of  action." 

Was,  therefore,  Sw(H>e'8  negligence  a  new 
cause  of  action  bo  as  to  be  barred?  The 
cases  last  abore  cited  seem  at  least  to  strong- 
ly tend  to  show. that  It  was,  and  this  view 
Is  strongly  supported  by  the  case  of  Union 
Taciflc  Ry.  v.  Wyler,  by  the  Supreme  Court 
of  the  United  States,  158  U.  S.  285,  15  Sup. 
Ct.  877,  39  L.  Ed.  983.  In  the  case  last  men- 
tioned It  appeared  that,  as  the  action  was 
originally  instituted,  the  case  was  based  up- 
on the  common  and  general  laws  governing 
the  relation  of  master  and  servant,  bat  that 
later,  by  an  amendment  filed  after  the  period 
of  limitation  there  involved,  a  statute  was 
Invoked  which,  as  in  the  case  of  our  own, 
made  the  employers  operating  a  railroad  lia- 
ble to  one  servant  for  the  negligence  of  an- 
other, which  statute,  it  was  stated,  was  in 
derogation  of  the  common  law.  The  court 
held  that  the  question  of  limitation  was  to 
be  determined  by  an  ascertainment  of  wheth- 
er the  amended  petition  presented  a  new 
cause  of  action,  and  it  was  said  that  the  lat- 
ter question  must  be  solved  by  an  appli- 
cation of  the  principles  which  Itelong  to  the 
law  of  departure.  Numerous  citations  are 
then  given  which  Illustrate  the  test  applied. 
Thus  It  was  said,  quoting  from  1  Chitty  on 
Pleading,  674: 

"A  departure  may  he  either  in  the  substance 
of  the  action  or  defense,  or  the  law  on  which 
it  is  founded  ;  as  if  a  declaration  be  founded  on 
the  common  law,  end  the  replication  attempted 
to  maintain  it  by  a  special  custom,  or  act  of 
Parliament." 

Quoting  from  Stephen  on  Pleading,  pp.  412, 
414: 

"These,  it  will  be  observed,  are  cases  in  which 
the  party  deserts  the  ground,  in  ^oint  of  fact, 
that  he  had  first  taken.  But  it  is  also  a  de- 
parture, if  be  puts  the  same  facts  on  a  new 
ground  in  point  of  law ;  as  if  he  relics  on  the 
effect  of  the  common  law  in  his  declarations,  and 
on  a  custom  in  his  repUcation,  or  on  the  effect 
01  the  common  law  in  bis  plea,  and  a  statute  in 
his  rejoinder." 

Quoting  from  Gould  on  Pleading,  pp.  423, 
424,  it  is  said: 

"When  the  matter  first  alleged  as  the  ground 
of  action  or  defense  is  pleaded  as  at  common 
law,  an^r  subsequent  pleading  by  the  same  party 
supporting  a  particular  custom  is  a  departure." 

Other  authorities  of  Uke  tenor  were  cited, 
and  it  was  held  that  the  amendment  under 
consideration  set  up  a  new  canse  of  action, 
and  was  hence  barred  under  the  plea  of 
limitation  there  iH-esented. 

We  confess  to  some  dlflBculty  in  avoiding 
the  force  and  logic  of  these  authorities,  and, 
except  for  the  decisloa  of  one  of  our  own 


courts  in  the  case  of  G.,  H^  &  S.  A.  Ry.  v. 
Perry,  reported  In  88  Tex.  Oiv.  App.  81,  85 
S.  W.  62,  we  would  be  inclined  to  apply 
them  In  the  case  before  us.  In  the  Perry 
Case,  as  presented  in  original  petition  filed 
May  1,  1900,  the  plaintifTs  sought  to  recover 
for  Perry's  death  on  the  ground  of  the  de- 
fendant's negligence  in  permitting  the  pres- 
ence of  a  piece  of  board  upon  the  railway 
track  against  which  a  hand  car  upon  which 
Perry  was  riding  at  the  time  was  projected. 
Later,  by  an  amendment  on  September  3, 
1903,  more  than  two  years  after  the  original 
petition  had  been  filed,  plaintiff  filed  an 
amended  petition  alleging  the  same  accident 
as  resulting  from  the  same  act  of  negli- 
gence formerly  alleged,  and  also  apon  the 
negligence  of  the  servants  of  the  defendant 
on  the  car  in  failing  to  observe  an  order  to 
stc^.  The  cause  was  submitted  alone  upon 
the  ground  of  negligence  last  named,  and 
which  was  for  the  first  time  set  np  in  the 
amended  petition.  The  court,  however,  in 
disposing  of  the  question  of  limitation  pre- 
sented, held  that  the  amendment  did  not 
present  a  new  or  different  canse  of  action. 
It  was  said : 

"The  puniose  of  the  original  petition  was  to 
recover  of  defendant  damages  sastained  by  plain- 
tiffs from  the  death  of  Perry  in  the  particular 
accident,  through  the  neghgence  of  the  defend- 
ant, aUegiug  the  negligence  to  be  in  a  particu- 
lar respect.  It  would  be  immaterial  in  on^  case 
what  form  the  negligence  took,  so  long  as  it  was 
negligence  of  defendant  causing  the  injury  com- 
plained of.  Hence  it  cannot  be  said  that  any 
particular  form  of  negligence  is  an  essential  ele- 
ment of  the  cause  of  action,  nor  that  a  change 
of  allegations  as  to  negligence  really  affects  the 
cause  of  action" — citing  Mexican  C.  Ry.  Co.  v. 
Mitten,  13  Tex.  Civ.  App.  658,  36  S.  W.  282 ; 
S.  P.  Ry.  Co.  V.  Wellmgton,  36  S.  W.  1114; 
Sherman  Oil  &  Cotton  Co.  v.  Stewart,  17  Tex. 
Civ.  App.  69,  42  S.  W.  241. 

The  judgment  for  the  plaintiffs  so  predi- 
cated was  affirmed,  and  a  writ  of  error  was 
refused  by  our  Supreme  Court,  as  will  be 
seen  by  reference  to  page  xvll  of  38  Tex. 
Civ.  App.  While  It  seems  to  us  that  the  cas- 
es cited  in  support  of  the  Perry  Case  are 
distinguishable  from  it,  we  fail  to  see  how 
in  passing  upon  the  petition  for  a  writ  of 
error  our  Supreme  Court  could  have  avoided 
a  consideration  and  determination  of  the 
question  of  limitation  there  presented,  and, 
not  feeling  able  to  distinguish  the  Perry 
Case  from  the  one  now  before  us,  we  feel 
constrained  to  hold  that  the  amendment  here 
under  consideration  did  not  present  a  new 
cause  of  action  so  as  to  make  appellant's 
plea  of  limitation  on  that  ground  available. 
In  aid  of  this  conclusion  it  may  not  be  amiss 
to  also  observe  that  in  all  the  petitions  in 
this  case  the  same  state  of  facts  was  sub- 
stantially presented,  except  that  in  the  last 
amendment  an  appeal  was  made  to  a  statute 
not  therefore  necessary  to  a  recovery.  The 
cause  of  action,  however,  as  presented  in  the 
original  and  first  amended  petitions,  was 
materially  dependent  upon  our  general  stat- 
ute providing  liability  In  cases  of  Injnij  re- 
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suiting  In  death,  as  found  in  title  70,  art 
4694  et  seq.  The  amended  petition  present- 
ed substantially  the  same  facts,  save  that 
Swope's  negligence  was  alleged,  to  which 
Chapter  14  of  the  Revised  Statutes  applied, 
Including  article  6640,  which  we  have  al- 
ready quoted  In  full,  and  whldi  In  express 
terms  renders  the  master  liable  for  the  negli- 
gence of  a  fellow  servant  In  the  liabilities 
Imposed  In  the  two  chapters  we  see  but  little, 
If  any,  material  difference;  the  difference 
principally  being  that  In  chapter  14  recovery 
may  be  had,  nnder  circumstances  such  as  ob- 
tain In  this  case,  for  the  negligence  of  fel- 
low servants.  So  that  in  the  petition  before 
us,  as  also  In  the  Perry  Case,  It  may  be  said 
that  the  changes  asserted  In  the  different  pe- 
titions are  not,  strictly  speaking,  from  law 
to  law,  that  is,  from  the  general  or  com- 
mon law  to  a  statute,  bat,  instead,  from  one 
statute  to  another,  both  appeals  to  the  law 
being  the  same,  save  that  in  the  last  statute 
Invoked  a  defense  was  cut  off  that  would 
have  been  available  under  the  first 

Wbat  we  have  said,  we  think,  disposes 
of  the  Important  questions  presented  on  this 
appeal.  There  are  some  other  complaints, 
such  as  of  the  argument  of  counsel  for  appel- 
lee, and  of  alleged  misconduct  on  the  part  of 
the  jury,  but,  after  a  careful  examination  of 
the  circumstances  relating  to  these  questions, 
we  conclude  that  no  reversible  error  is  pre- 
sented in  these  respects. 

Having,  for  the  reasons  given,  upheld  the 
Jury's  finding  on  the  issue  of  Swope's  negli- 
gence, we  conclude  that  the  Judgment  must 
be  aflirmed. 


COONET  V.  VAN  DEREN  et  aL     (No.  619.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Feb.  10, 1816.) 

Judgment    €=»106— Depault— SrBSTinmoH' 

ot  New  Piaintiffs— Effeot. 
,  On  the  substitution  of  new  plalntiifs  on 
motion  alleging  assi^ment  to  tbem  of  the  cause 
of  action  by  the  origual  plaintiffs,  and  the  adop- 
tion by  the  substituted  plaintiffs  of  the  petition 
of  the  original  plaintiffs  without  addins  any  al- 
legations relating  to  the  assignment  the  entry 
of  judgment  by  default  against  the  defendant 
without  service  and  without  permitting  an  op- 
portunity to  answer,  his  offer  to  answer  the 
original  plaintiffs  and  to  deny  the  cause  of  ac- 
tion and  the  assignment  having  t>een  refused, 
wag  error. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  §S  160,  162,  180-197;  Dec.  Dig.  «8=» 
106.] 

Error  from  District  Court  Reeves  (bounty ; 
S.  J.  Isaacks,  Judge. 

Action  by  F.  O.  Van  Deren  and  others 
against  P.  Albert  Cooney.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed and  remanded. 

This  suit  was  filed  on  October  7,  1913,  in 
the  district  court  of  Reeves  county,  Tex.,  by 
Frank  O.  Van  Deren,  as  trustee,  by  Charles 
H.  Thorpe,  as  bis  attorney  in  fact  and  Olell 


Q.  Thorpe,  against  P.  Albert  Cooney,  all  al- 
leged to  be  nonresidents  of  this  state,  alleg- 
ing that  on  the  5th  of  June,  1911,  the  plain- 
tiff Van  Deren  entered  into  a  written  con- 
tract with  the  plaintiffs,  of  date  5th  of  June, 
1911  (supposedly  in  the  several  capacities  in 
which  the  petition  designates  them,  but  not 
so  alleged  in  the  petition,  nor  is  the  alleged 
contract  attached  to  nor  made  a  part  of  the 
petition)  by  which  contract  Cooney  contract- 
ed to  purchase  from  plaintiffs  2,250  acres  of 
land  in  Reeves  county  (the  land  not  farther 
described),  and  agreed  to  pay  therefor  to 
plaintiffs  $20  per  acre,  a  total  consideration 
of  $45,000,  upon  terms  as  follows:  The  sum 
of  $5,000  on  delivery  of  deed;  to  pay  cXt 
and  discharge  Incumbrances  on  the  land,  by 
agreement  approximating  the  sum  of  $15,000 ; 
on  or  before  18  months  after  date,  the  fur- 
ther sum  of  $15,000.  The  petition  alleged  the 
delivery  of  sufficient  deeds  and  abstracts  to 
said  lands  in  accordance  with  the  terms  of 
the  contract  and  that  same  were  accepted  by 
Cooney  and  under  which  Cooney  took  pos- 
session and  placed  the  deeds  of  record.  The 
petition  alleged  a  failure  to  pay  the  said 
items  of  $45,000  and  $15,000,  and  that  Cooney 
had  paid  only  a  small  amount  to  plaintiffs 
(the  amounts  not  stated),  and  alleged  that 
there  was  a  balance  due  from  Cooney  to 
plaintiffs  of  $14,784.92,  and  interest  thereon 
(the  amonnt  not  named),  for  which  plaintiffs 
sue  and  pray  Judgment  and  for  costs.  On 
the  day  of  filing  the  salt  on  the  affidavit  of 
Charles  H.  Thorpe  that  Cooney  was  indebt- 
ed to  plaintiffs  in  the  sum  of  $14,784.92  then 
due,  and  that  Cooney  was  a  nonresident  of 
the  state,  plaintiffs  caused  an  attachment  to 
issue  and  be  levied  upon,  the  return  reciting: 

"All  of  the  described  judgment  to  wit.  in 
cause  No.  781  in  the  district  court  of  Reeves 
county,  P.  Albert  Cooney  v.  E.  Leslie  Cole  et 
aL,  said  judgment  recovered  in  said  court  of 
date  20th  day  of  November,  1912,  said  judgment 
being  for  the  amount  of  twenty-five  thousand 
two  hundred  and  forty-six  and  "/mo  dollars, 
with  interest  thereon  from  the  20tn  day  of  No- 
vember, 1912,  at  the  rate  of  seven  per  cent  per 
annum;  and  also  on  the  9th  day  of  October, 
1913,  at  2:30  o'clock,  p.  m.,  levym?  upon  and 
taking  into  my  possession  the  followmg  describ- 
ed real  property,  situated  in  Reeves  county.  Tex- 
as, and  levied  upon  as  the  property  of  P.  Allwrt 
Cooney"  some  20  parcels  of  land. 

The  petition,  the  affidavit  for  attachment 
and  the  attachment  bond  all  show  on  fbce  of 
the  several  papers  filed  to  be  signed  In.  per- 
son by  Charles  H.  Thorpe,  acting  for  him- 
self and  as  attorney  ta  fact  for  the  other 
plaintiffs.  Van  Deren  and  Clell  Q.  lAorpe. 
Clooney  filed  a  petition  and  bond  for  removal 
of  said  cause  to  federal  court  'i^lch  was 
granted,  and  the  cause  removed  and  there- 
after remanded  to  the  state  court  At  the 
April  term  of  the  state  court  on  a  demand 
for  a  Jury  by  Cooney,  the  cause  was  placed 
on  the  Jury  docket  On  May  29,  1914,  Clell 
Q.  Thorpe,  acting  for  Van  Deren  and  him- 
self, and  Charles  H.  Thorpe,  assigned  their 
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cause  of  action  to  John  H.  Morrow,  subject 
to  a  prior  asstgnment  of  said  cause  to  the 
Pecos  Valley  Bank  for  payment  of  about 
$4,500,  and  In  said  assignment  to  Morrow  em- 
powered him  as  trustee  to  settle  or  satis- 
fy any  judgment  and  sign  tbe  names  of  the 
assignors  to  any  and  all  papers  in  connec- 
tion therewith,  which  assignment  was  filed 
with  the  clerk  of  the  court,  noted  on  the  trial 
docket,  and  placed  among  the  papers  of  the 
cause.  At  the  April  term,  1914,  the  cause 
was  continued  by  operation  of  law.  On  No- 
vember 24,  1914,  Cooney,  by  attorney,  filed 
a  motion  to  quash  the  attachment,  which  mo- 
tion the  court  overruled.  On  same  day,  Cioon- 
ey  filed  an  answer  In  said  cause,  consisting 
of  a  general  and  special  exception  to  the 
petition,  and  on  said  day  (file  mark  showing 
November  24th)  Cooney  filed  In  the  cause  a 
pleading  indorsed,  "Original  answer  of  the 
defendant,  P.  Albert  Cooney,"  consisting  of 
a  plea  in  abatement,  and  an  answer  travers- 
ing the  allegations  in  plaintiffs'  first  amended 
original  petition,  the  answer  consisting  of 
26  paragraphs,  and  duly  verified,  the  affida- 
vit showing  to  have  been  made  on  the  28th 
day  of  November.  On  the  25th  of  iNovember, 
the  court  heard  the  exceptions  to  the  peti- 
tion and  overruled  all  except  the  third  special 
exception,  which  the  court  sustained  and 
gave  plalntUTs  leave  to  amend.  Cooney  ex- 
cepted to  the  action  of  the  court  in  overrul- 
ing the  general  and  special  exceptlona 

On  the  30th  of  November,  plaintiffs'  first 
amended  original  petition  was  filed  by  "John 
B.  Morrow,  Leslie  A.  Needham,  attorneys  for 
plalntifTs,"  alleging  that  od  June  5,  1911, 
Cooney  entered  into  a  contract  with  Van 
Deren,  trustee,  Percy  R,  Fennell,  trustee, 
Frank  W.  White,  by  Clell  Q.  Thorpe,  their 
attorney  in  fact,  and  with  Clell  Q.  Thorpe, 
in  which  Cooney  contracted  to  purchase  2,300 
acres  of  land  at  $20  per  acre,  aggregating 
$46,080,  free  of  all  liens,  or  subject  to  certain 
liens  mentioned,  at  Cooney's  election,  Cooney 
to  be  furnished  complete  merchantable  ab- 
stracts of  title,  all  objections  to  be  cured  witb- 
in  60  days,  Cooney  to  pay  $1,000  earnest  mon- 
ey, and  the  balance  on  terms  as  follows: 
Upon  the  acceptance  of  the  lands  subject  to 
such  liens  and  incumbrances  as  Cooney  might 
elect  and  deduct  the  amount  from  the  pur- 
chase price,  Cooney  to  make  to  parties  or 
whomsoever  they  might  direct  his  two  notes 
for  $2,500  each  payable  on  or  before  the  ma- 
turity of  a  certain  mortgage  of  $20,000  in 
certain  real  estate  In  Chicago ;  the  two  notes 
Cooney  agreed  to  piurchase  back  at  any  time 
after  four  and  within  six  months,  for  their 
face  value  without  accrued  interest,  after 
deducting  from  the  purchase  price  the 
amount  of  all  liens  and  Incumbrances  and 
the  two  notes;  Cooney  was  to  pay  the  bal- 
ance of  the  purchase  price  in  cash  on  the 
consummation  of  the  deal,  the  petition  allege 
ed  the  payment  of  the  $1,000  earnest  mon- 
ey; that  Cooney  made  an  inspection  of  said 


lands;  that  plaintifts  delivered  to  Sherman 
M.  Booth,  as  agreed,  merchantable  abstracts 
of  titles;  that  Booth  prepared  various  con- 
veyances and  instruments  desired  by  him  as 
attorney  for  Cooney  to  be  executed,  all  of 
which  plaintiffs  executed  and  delivered  to 
Booth  as  attorney  for  Cooney,  which  deeds 
and  Instruments  vested  title  In  Cooney  to  all 
said  lands,  subject  only  to  liens  and  incnm- 
brances  specified  In  the  contract,  excepting 
the  Dixie  Land  Town-site  Bonds,  less  than 
$3,000,  the  total  value  of  all  said  Uens  and 
Incombrances  niran  said  lands  then  aggregat- 
ing less  than  $25,835;  that  Cooney  elected 
to  accept  said  lands,  took  possession  of  the 
lands,  and  caused  the  conveyances  to  be  plac- 
ed of  record,  subject  to  said  incumbrances, 
and  thereupon  became  liable  to  pay  plaintiffs 
the  balance  of  the  purchase  price,  naming 
the  amounts ;  that  Cooney  refused  to  execute 
the  said  two  $2,500  notes,  but  has  paid  In 
cash  not  to  exceed  $8,250,  and  owed  on  the 
15th  of  September,  1911,  to  plaintiffs,  an 
amount  in  excess  of  $17,906;  that  Fennell 
died  in  November,  1912,  and  that  Charles  H. 
Thorpe  was  the  sole  beneficiary  under  the 
trust  of  FenneU,  trustee,  and  that  said 
Thorpe  is  the  owner  by  assignment  of  the 
White  interest;  that  at  the  date  of  the  fil- 
ing of  the  original  petition,  and  now,  Cooney 
owes  plaintiffs  the  said  sum  of  $11,784.92, 
for  which  they  sue. 

On  December  28, 1914,  plaintiffs  filed  a  mo- 
tion for  Judgment  by  default  for  $14,784.92, 
Interest  and  costs,  on  their  first  amended 
original  petition  and  for  foreclosure  of  their 
attachment  lien.  This  motion  is  signed  by 
Needham  and  Morrow  as  attorneys  for  plain- 
tiffs. On  December  29,  1914,  plaintiffs.  Van 
Deren,  IndlTidnally,  and  as  trustee,  Charles 
H.  Thorpe  and  Clell  Q.  Thorpe,  "by  their  duly 
authorized  attorney.  Clay  Cooke,  and  also  in 
their  own  proper  persons,"  filed  a  motion 
in  the  case  in  which  it  is  stated: 

They  "move  the  court  to  dismiss  this  cause 
upon  the  stipulations  filed  herein,  dated  Decem- 
ber 14, 1914,  each  party  to  pay  his  own  costa  in- 
curred herein,  and  that  all  attachments  and  gar- 
nishments issued  or  proBecuted  hereunder  be  re- 
leased and  dissolved.  Said  plaintiffs  further 
withdraw  and  annul  all  pleadmgs  filed  in  this 
cause  heretofore  by  them  by  Leslie  A.  Needham 
and  John  H.  Morrow,  either  or  both,  and  say 
thnt  all  such  pleadings  are  without  authority  of 
these  plaintiSs,  and  show  to  the  court  that  said 
Needham  and  Morrow  have  no  authority  far- 
ther to  prosecute  this  suit  on  behalf  of  these 
plaintiffs,  and  these  plaintiffs  disclaim  and  deny 
all  pleadings  filed  on  behalf  of  them  by  said 
Needham   and   Morrow,  either   or  tx)th.      Said 

ElaintiSs  further  represent  that  all  the  matters 
ivolved  in  said  pleadings  so  filed  in  this  cause 
were  settled  and  adjusted  long  prior  to  the  fil- 
ing of  this  suit  between  the  parties  hereto,  as 
will  appear  from  the  personal  motion  of  Clell  Q. 
Thorpe,  one  of  the  plaintiSs,  filed  herewith  and 
marked  'Exhibit  A.  There  is  also  filed  here- 
with written  authority  to  Clell  Q.  Thorpe  on  the 
gart  of  Frank  O.  Van  Deren.  marked  'Exhibit 
1.'  There  la  also  attached  hereto  stipulation 
signed  by  Frank  O.  Van  Deren  that  said  suit  is 
instituted,  prosecuted  without  his  knowledge, 
consent,   sanction    or   approval,    ud   agreeing 
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that  same  may  be  diamissed,  marked  'Exhibit 
C  There  is  also  attached  hereto,  marked  'Ex- 
hibit D,' power  of  attorney  from  the  plaintiffs, 
Gharlea  H.  Thorpe  and  Clell  Q.  Thorpe.  There 
is  also  attached  hereto  contract  of  accord  and 
satisfaction  entered  into  by  and  between  the 
parties,  dated  January  13,  1913,  marked  'Ex- 
hibit F.'  There  is  also  attached  hereto  revoca- 
tiou  of  power  of  attorney  to  Leslie  A.  Needham, 
signed  by  Clell  Q.  Thorpe,  marked  'Exhibit  G.' 

"Wherefore  plaintiffs  pray  that  no  further  ac- 
tion be  taken  in  this  cause,  but  that  same  be 
dismissed  in  accordance  with  said  stipulation, 
marked  'Exhibit  E.' 

"[Signed]  Clay  Cooke,  Authorized  Attorney 
"for  said  PlaintiffB  to  Obtain 
"this  DismiMaL" 

Then  follow  the  exhibits  referred  to  In  the 
motion.  Without  stating  the  exhibits  in  full, 
as  they  constitute  about  20  pages  of  the  rec- 
ord, we  deem  it  best  to  give  a  condensed  state- 
ment of  some  of  them. 

Exhibit  A  is  a  statement  signed  and  ac- 
knowledged by  Clell  Q.  Thorpe,  one  of  the 
plaintiffs,  In  which  he  asserts  that  he  is  the 
agent  and  attorney  In  fact  for  Van  Deren  and 
Charles  H.  Thorpe,  the  other  plaintiffs  in  the 
original  petition.  He  states  that  he  person- 
ally had  charge  of  all  the  negotiations  with 
defendant  Cooney  concerning  the  matters  re- 
ferred to  in  the  pleadings;  that  the  power 
of  attorney  to  him,  Clell  Q.  Thorpe,  was  re- 
voked on  August  10,  1911;  that  thereafter 
additional  negotiations  were  entered  into 
with  Cooney,  and  on  January  26,  1912,  a  sup- 
plemental agreement  was  made  between  Coon- 
ey and  all  parties  to  the  original  agreement 
by  Clell  Q.  Thorpe,  an  agent  of  plaintiffs; 
that  on  April  S,  1012,  all  of  the  parties  en- 
tered into  a  second  supplemental  contract, 
he  (Clell  Q.  Thorpe)  representing  plaintiffs, 
and  that  all  of  the  matters  and  things  done 
were  fully  dlacassed  and  understood  and 
ratified  by  all  parties;    that  on  January  13, 

1913,  Cooney  and  all  parties  at  interest, 
through  him  as  agent  and  attorney  in  fact, 
entered  into  still  another  or  fourth  contract 
with  reference  to  the  subject-matter  of  the 
suit,  and  in  the  motion  to  dismiss  referred  to 
as  a  memorandum  of  accord  and  satisfaction 
and  settlement  agreement,  of  which  fourth 
agreement  all  parties  at  Interest  were  inform- 
ed and  they  approved,  ratified,  and  confirmed 
the  same;  that  Van  Deren,  Charles  H. 
Thorpe,  and  himself  constitute  all  of  the  par- 
ties at  interest  in  the  cause,  and  all  approve 
his  acts  in  his  effort  to  dismiss  this  cause, 
the  costs  having  been  paid.  Then  comes  the 
prayer  to  make  such  orders,  decrees,  and 
Judgment  as  may  be  necessary  to  dismiss  the 
suit  and  release  the  bondsmen. 

Exhibit  B  Is  a  receipt  of  date  9th  day  of 
January,  1013,  signed  by  Frank  O.  Van  Deren, 
trustee,  and  individually,  and  sworn  to  be- 
fore a  notary  pubUc,  acknowledging  full  pay- 
ment of  all  contracts  for  the  sale  of  the  lands 
to  Cooney,  and  a  release  of  all  claims  growing 
out  of  the  contract  of  June  5,  1911,  and  sup- 
plemental contracts  thereto. 

Exhibit  C  is  an  agreement  of  date  May  11, 

1914.  between  Van  Deren  and  Cooney,  that 


this  cause  of  action  and  all  attachments  and 
garnishments  shall  be  dismissed,  and  that 
Van  Deren  will  no  longer  prosecute  same,  ei- 
ther individually  or  as  trustee,  and  a  decla- 
ration by  Van  Deren  that  the  suit  and  attach- 
ments thereunder  "were  instituted  and  ars 
now  prosecuted  without  the  knowledge,  sanc- 
tion, consent  or  approval  of  him,  said  Frank 
O.  Van  Deren,  trustee  or  individually,"  and 
that  he  desires  the  same  discontinued  as  to 
him.  The  statements  in  the  exhibit  are 
sworn  to  by  each. 

Exhibit  D  Is  a  general  power  of  attorney 
of  date  10th  December,  1914,  duly  adinowl- 
edgcd,  in  which  Charles  H.  Thorpe  makes  Clell 
Q.  Thorpe  his  general  attorney  to  transact  for 
him  any  and  all  business  of  any  and  all  kinds 
and  nature  in  which  his  signature  is  neces- 
sary, and  especially  to  make  any  settlement 
with  Cooney  in  the  manner  of  the  sale  of 
the  lands  involved  in  this  suit 

Exhibit  E  is  an  agreement  of  date  14th  of 
December,  1914,  duly  acknowledged,  between 
Van  Deren  and  Clell  Q.  Thorpe  on  one  part 
and  P.  Albert  Cooney,  that  this  cause  of  ac- 
tion and  all  attachments,  garnishments,  or 
other  proceedings  therein  shall  be  dismissed, 
and  all  liabilities  on  attachment  or  garnish- 
ment executed  In  the  cause  are  relieved  and 
discharged  from  any  liability. 

Exhibit  F  is  a  "memorandum  of  accord  and 
satisfaction  and  settlement  agreement"  of 
date  13th  day  of  January,  1913,  between  Van 
Deren,  Fennell,  Clell  Q.  Thori)e,  and  Cooney, 
referring  to  the  contract  for  the  sale  of  the 
lands  on  June  6,  1911,  and  the  supiilemental 
contracts  thereto,  and  a  "whereas"  that  the 
parties  have  "adjusted  and  compromised  all 
matters  in  controversy  or  dispute  between 
them  from  the  beginning  of  the  world  to  and 
Including  the  day  of  the  date  hereof,  and  de- 
sire to  preserve  a  written  record  thereof," 
they  state  a  discharge  and  release  each  to  the 
other,  and  Edmond  W.  Pottle,  Sherman  M. 
Booth,  R.  G.  Werner,  and  Louis  E.  Randall, 
and  each  of  them,  their  agents  and  attorneys, 
of  and  from  "any  and  all  claim,  demand,  ac- 
tion, cause  of  action,  and  liability  of  whatso- 
ever nature  or  description  from  the  beginning 
of  the  world  to  and  including  the  date  hereof," 
and  a  statement  that  each  will  exert  their  best 
efforts  to  release  and  discharge  Cooney  from 
the  "lien,  claim,  liability  or  suits  and  claims 
of  John  M.  Byers  and  his  attorneys  pending 
in  the  courts  of  Beeves  county,  Tex.,  suid  from 
the  lien,  claim,  liability  or  clond  created  by 
certain  Judgments  heretofore  rendered  In  fa- 
vor of  Frederick  Flndeisen,  against  some  of 
the  first  parties  hereto,  and  the  Dixie  Irriga- 
tion Company,  Chas.  H.  Thorpe  and  John  B. 
Dandrldge  and  others,  In  the  courts  of  Reeves 
county."  The  agreement  embraces  many  oth- 
er matters. 

Exhibit  G  is  a  revocation  of  a  power  of 
attorney  made  by  Clell  Q.  Thorpe  to  Leslie 
A.  Needham,  executed  and  acknowledged  on 
the  14th  day  of  December,  1914.  The  motion 
to  dismiss  this  cause  "came  mi  to  be  heard" 
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on  the  29th  day  of  December,  1914,  and  the 
record  states  that: 

"It  appearing  to  the  court  that  said  Clay 
Cooke  is  the  attomey  ot  record  for  the  defend- 
ant in  said  cause  and,  in  presenting  said  mo- 
tion, appeared  to  be  acting  for  both  plaintiffs 
and  defendant.  Wherefore,  the  court  declined 
to  consider  said  application,  and  it  is  hereby  or- 
dered by  the  court  that  said  application  be  and 
the  same  is  stricken  from  the  record  and  flies  of 
this  cause." 

On  December  30, 1914,  what  purports  to  be 
an  assignment  of  this  cause  of  action  by  the 
plaintlirs,  acting  by  and  through  Charles  H. 
Thorpe,  as  attorney  in  fact,  to  the  Pecos 
Valley  Bank,  was  filed  and  noted  on  the  trial 
docket.  The  assignment  bears  date  the  8th 
day  of  October,  1913,  and  aathorlzes  the  ban]£ 
to  prosecute  the  cause  of  action  in  plaint!  CTs 
name  for  the  benefit  of  the  bank,  and  states 
that  the  assignment  is  to  be  construed  to  be 
"collateral  and  additional  security"  to  Judg- 
ments and  liens  then  held  by  the  bank. 

On  December  80th,  Gooney  filed  a  motion 
to  dismiss  this  cause,  based  on  the  motion 
and  ezhlbltB  of  tbe  plaintiffs,  and  that  there 
Is  no  (me  before  the  court  bavin?  any  In- 
terest in  the  subjectrmatter  of  the  cause 
other  than  plaintiffs  and  defendant  As  a 
part  of  said  motion,  an  affldaTlt  was  filed  by 
Cooney  on  the  SOth  of  December,  1914,  to  the 
effect  that  he  had  not  paid  ptatntlffs  any- 
thing to  obtain  said  stipulations  to  dismiss 
tbe  cause,  and  that  the  settlement,  satisfac- 
tion releases,  etc.,  shown,  were  made  prior 
to  the  filing  of  the  salt;  that  he  had  no 
knowledge  ca  information  or  any  facts 
putting  him  on  notice  of  the  assignment  to 
the  Pecoe  Valley  Bank  or  John  H.  Morrow. 
On  Deeonber  2S,  1914,  Clell  Q.  Thorpe,  In 
writing,  duly  acknowledged,  appointed  Caay 
Cooke  his  attorney  and  substitute  attorney 
for  John  H.  Morrow  (redtlng  authority  so  to 
do  under  Ms  power  of  attorney  from  Morrow), 
authorizing  Cooke  to  do  whatever  was  neces- 
saiy  to  be  done  to  dlsmlM  this  cause  of  ac- 
tion. On  December  SOth,  a  motion  signed  by 
Keedbam,  Morrow,  and  Ross  &  Hubbard  was 
filed  to  strike  oat  and  exclude  from  the  rec- 
ord and  files  the  last  eight  pages  of  Cooney's 
answer  to  tbe  amended  petition,  on  the 
ground  that  same  were  not  a  part  thereof 
when  filed,  and  Inserted  without  leave  of  tbe 
court  The  motion  -to  strike  out  the  eight 
pages  of  tbe  answer  was  sustained  by  the 
court,  and  Cooney  excepted.  Coooey,  by  m»- 
tion,  requested  of  tbe  court  permission  to 
file  .the  matter  pleaded  In  answer  as  an 
amendment  on  the  ground  that  the  answer 
as  filed  was  done  in  tbe  manner  agreed  upon 
In  open  court;  and  In  another  motion 
Cooney  asked  leave  to  substitute  his  answer 
filed  at  a  previous  term  of  the  court;  and  in 
an'other  motion,  on  tbe  ground  that  the  an- 
swer filed  at  the  previous  term  had  been  lost, 
requested  permission  to  substitute  his  answer 
filed  on  appearance  day,  same  having  been 
substituted  by  the  stricken  answer;  and  In 
another  motion,   on   the   ground   that  the 


striking  out  of  the  answer  would  deprive  him 
of  the  specific  denials  of  the  petition  required 
by  the  law,  that  he  should  not  be  forced 
Into  trial  with  no  answer  under  the  circum- 
stances. Cooney  requested  the  (teurt  to  per- 
mit him  to  file  an  answer  containing  spedflc 
denials.  The  motions  were  overruled  by  tbe 
court  Cooney  asked  leave  of  the  court  to  file 
denials  that  the  assignments  to  the  Pecos 
Valley  Bank  and  John  H.  Morrow  were  genu- 
ine and  valid  assignments,  and  to  deny  that 
any  right  or  Interest  passed  under  the  assign- 
ments, and  'offered  evldmce  thereon.  The 
motion  was  overruled.  Cooney,  by  motion, 
requested  of  the  court  permission  to  file  an 
answer  contesting  the  right  of  Morrow  and 
the  bank  to  substitute  themselves  as  plain- 
tiffs on  the  ground  that  tbe  assignments 
were  flctltloas  and  were  not  made  at  tbe  time 
nor  for  the  consideration  stated  and  were  not 
delivered,  but  were  executed  by  plaintiff 
Thorpe  for  his  own  protection,  he  taking  a 
power  of  attorney  back  to  deal  in  person 
vnth  same.  The  motlicm  was  overruled. 
Cooney,  by  motion,  asked  permission  to  sub- 
stitute his  answer  filed  in  the  federal  court 
In  place  of  his  answer  stricken  out  The  m!o- 
tion  was  overruled.  Morrow  and  the  Pecos 
Valley  Bank,  on  December  30,  1914,  filed  a 
motion  praying  to  be  substituted  as  plaintiffs 
In  place  of  Van  Deren,  and  the  two  Thorpes, 
representing  in  the  motion  that  they  were  the 
assignees  of  the  cause  of  actfon  as  the  real 
parties  at  Interest  as  evidenced  by  the  as- 
signments filed  In  the  cause. 

Morrow  and  the  Pecos  Valley  Bank,  on  the 
SOth  of  December,  1914,  by  permission  of 
the  court,  were  substituted  as  plaintiffs  in 
the  place  of  Van  Deren  and  the  two  Thorpes 
and  by  pleadings  simply  adopted  the  plead- 
ings of  the  previous  i>lalntlffs,  and  on  the 
same  day  the  court,  Cooney  not  answering, 
nor  waiving  service,  entered  Judgment  by 
default  in  favor  of  Morrow  and  tbe  Pecos 
Valley  Bank,  sabstltnte  plaintiffs,  and 
against  Cooney,  for  the  snm  of  $15,876.68, 
with  Interest  from  date  of  Judgment,  ordered 
the  foreclosure  of  -the  attachment  lien  on  the 
land  described.  Cooney  filed  a  motion  for  a 
new  trial,  assigning  as  grounds  In  tbe  motion 
the  various  matters  above,  and  attached 
thereto  his  affidavit  as  to  the  truth  of  the 
matters  set  out  The  court  refused  to  con- 
sider or  make  any  order  on  the  miotlon  for 
new  trial  on  the  ground  that  the  petition  and 
bond  for  removal  to  the  federal  court  had 
been  filed  and  approved,  after  Judgment  by 
default  had  been  entered  and  before  the 
motion  for  new  trial  bad  been  filed. 

Clay  Cooke,  of  Pecoe,  and  J.  F.  McKemde, 
of  El  Paso,  for  plaintiff  in  error.  Leslie  A. 
Needbam,  of  Chicago,  IlL,  Boss  &  Hubbard, 
of  Pecos,  and  J'ohn  H.  Morrow,  of  Abilene, 
for  defendants  in  error. 

WALTHALL,  3.  (after  atathig  the  facts  as 
above).    Tbe  transcript  In  this  case  is  quite 
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lengthy,  containing  in  all  some  5S6  pages,  and 
we  bave  stated  the  above  as  a  basis  for  what 
we  migbt  say.  We  have  cJbnclnded  that  this 
case  must  be  reversed  and  remanded,  and 
we  deem  it  nnnecessary  to  consider  any  of 
the  25  assignments  of  error. 

To  the  amended  petition,  the  defendant 
Cooney  undertook  to  reply,  bat  his  answer 
was  contained  in  the  eight  pages  struck  out 
by  the  court  on  motion,  leaving  Cooney  with- 
out answer  to  the  amended  petition,  In  which 
uew  parties  and  numy  facts  additional  to  the 
facts  alleged  in  the  original  petition  are  en- 
larged and  brought  Into  tbe  case.  The  court, 
on  the  motion  of  Morrow  and  the  bank,  by 
its  order,  substituting  them  as  plaintiffs  in 
the  case,  brings  into  the  case  additional  new 
parties  and  by  tbeir  pleadings  adopting  the 
amended  pleadings  of  tbe  former  plaintiffs, 
to  which  no  answer  bad  been  made  and  to 
which  none  was  permitted  to  be  made,  and 
without  any  additional  notice  to  or  appear- 
ance or  answer  by  Cooney,  to  tbe  new  cause 
of  action  set  up  by  the  new  plaintiffs,  entered 
a  Judgment  by  default,  for  tbe  amount  <dalm- 
ed  to  be  owed  by  Cocmey  to  the  plaintiffs 
in  the  amended  petition,  in  favor  of  the  new 
plaintiffs  and  against  Cooney.  We  make  n'o 
ruling  on  any  of  tbe  questions  raised  by  the 
action  of  the  court  refusing  the  plaintiffs 
permission  t'o  dismiss  their  suit,  nor  any  of 
tbe  other  questions  raised,  as  we  think  those 
questions  may  not  arise  on  another  trial; 
but  we  hold  that  the  cbort  was  in  error  in 
entering  a  Judgment  by  default,  on  the 
amended  petition,  with  new  iwrties  and  new 
issues  brought  into  the  case  by  the  amended 
pleadings,  and  by  the  substituted  plaintiffs, 
and  to  which  Cooney  had  made  no  answer. 
The  amended  petition  put  Cooney  to  addi- 
tional answer  and  production  of  proof.  Lee 
r.  EamUton,  12  Tex.  413;  Morrison  v.  Walk- 
er, 22  Tex.  18;  Ward  v.  Latbrop,  11  Tex.  287. 

Again,  it  is  only  by  the  motion  of  Morrow 
and  tbe  bank  and  tbe  assignments  referred  to 
In  the  motion  that  they  are  shown  to  be 
owners  of  the  plaintiffs'  Interests  in  tbe 
cause  of  action.  The  pleadings  they  filed  do 
not  allege  that  they  own  the  interest  In  the 
canae  of  action.    Their  petlti(Hi  i»  as  follows: 

"Now  come  the  Pecos  Valley  Bank,  of  Pecos, 
Texas  (a  corporation),  and  John  H.  Morrow, 
trustee,  of  Dallas,  Texas,  substitute  plaintiSs 
in  the  above  entitled  and  numbered  cause,  and 
adopt  and  make  their  own  for  the  purpose  of 
this  cause  all  pleadings  heretofore  med  herein 
by  their  predecessor  plaintiffs."  [Signed  by  at- 
torneys.] 

The  former  pleadings  adopted  allege  the 
ownership  of  tbe  Interests  alleged  to  be  in 
themselves,  and  there  Is  nothing  In  any  of  the 
pleadings  by  any  of  the  parties  to  suggest  an 
interest  in  the  subject-matter  of  tbe  suit  to 
be  in  Morrow  or  the  bank.  Brown  v.  Mar- 
queze,  30  Tex.  78,  and  cases  there  referred 
to.  In  Armstrong  v.  Bean,  59  Tex.  492,  tbe 
original  petition  was  filed  by  A.  H.  Bean,  in 
trespass  to  try  title.  Thereafter,  Cora  L. 
Bean,  tbe  real  owner,  claiming  under  con- 


veyance from  A.  H.  Bean,  filed  an  amended 
original  petition.  The  amended  petition,  ex- 
cept tbe  subBtitntion  of  the  name  of  Cora  Ij. 
Bean,  contained  the  same  averments  found  in 
the  original  petition.  Tbe  defendant  except- 
ed to  her  petition  and,  among  others,  "that 
he  had  not  been  served,"  and  that  np  to  tbe 
filing  of  the  amendment  "bad  a  valid  defense 
of  a  subsisting  and  valid  outstanding  title  in 
Cora  L.  Bean,"  and  that  her  appearance  de- 
prived him  of  it  Defendant  then  pleaded 
not  guilty,  limitation,  and  valuable  Improve- 
ments. A.  H.  Bean  was  dismissed,  and  Judg- 
ment was  entered  for  her.  Judge  Stayton 
said : 

"Had  the  defendant  not  answered  to  her  peti- 
tion, which  was  filed  with  leave  of  the  court,  it 
is  true  no  judgment  could  have  been  rendered 
against  him  in  the  case,  without  service  upon 
him." 

Conceding  that  Morrow  and  the  bank  were 
properly  substitnted  as  plaintiffs  for  the 
plaintiffs  In  the  amended  pleadings,  the  only 
ground  upon  which  Judgment  could  bave  been 
rendered  for  them,  and  that  by  tbe  substitu- 
tion they  asserted  the  same  facts  as  are 
found  in  the  amended  pleadings  with  the  ad- 
ditional fact  of  their  ownership  of  tbe  Inter- 
est sued  for,  it  could  well  be  said  that  Coo- 
ney had  never  been  cited  to  answer  such  suit, 
and  the  court  did  not  have  jurisdiction  over 
the  person  of  the  defendant  at  the  time 
Judgment  by  default  was  entered.  In  Lee 
v.  Hamilton,  supra,  where  all  parties  were  in 
fact  before  the  court,  it  was  held  that  an 
amendment  which  wonld  necessarily  put  tbe 
other  upon  tbe  production  of  proof  could  not 
be  made  without  notice  to  tbe  party  to  be  af- 
fected by  it,  and  that,  if  so  made,  it  mig^t  be 
treated  as  a  ntilUty.  In  Pendelton  v.  Colville, 
49  Tex.  525,  tbe  Supreme  Court  held  that  an 
amendment  setting  up  a  new  cause  of  action, 
on  which  Judgment  was  entered  witiiout  no- 
tice, was  fundamental  error. 

It  is  not  our  intention  in  what  we  have 
said  to  bold  that  Morrow  and  the  bank  could 
be  substituted  as  plaintiffs  for  an  amount  In 
excess  of  their  claims.  Some  of  the  plaintiffs 
sue  as  trustees,  and  others  as  representattves 
of  trusteea  Nor  are  we  holding  tliat  tbe 
levy  of  tbe  attachment  at  the  suit  of  the 
original  plalntlflB  could  be  foreclosed  and  In- 
ure to  tbe  benefit  of  thb  substitute  plaintlt^ 
Tbe  questions  are  not  presented  here.  The 
entry  of  the  Judgment  without  service  of  pro- 
cess or  aiHpearance  of  Cooney  was  funda- 
mental error.  The  verbiage  of  the  Judgment 
indicates  that  a  Judgment  by  default  vras  an- 
nounced by  the  court  and  noted  on  the  dodc- 
et  before  tbe  order  was  made  substituting 
Morrow  and  the  bank  as  plaintiffs,  and  the 
record  shows  no  order  setting  aside  tbe  for- 
mer Judgment;  but,  subsequently  to  sndi  an- 
nouncement and  entry,  Morrow  and  tbe  bank 
filed  their  petition  to  be  substituted  as  plain- 
tiffs, the  petition  granted,  and  judgment  en- 
tered in  their  favor,  and  for  their  benefit, 
and  no  part  of  the  jadgmeat  was  entered  In 
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their  names  for  the  use  or  benefit  of  the  for- 
mer plaintiffs.  Without  allegation  and  proof 
as  to  their  ownership  of  the  entire  cause  of 
action,  we  donbt  the  correctness  of  such  judg- 
ment entry.  Avery  v.  Popper,  92  Tex.  341, 
49  S.  W.  219,  60  S.  W.  122,  71  Am.  St  Rep. 
849. 

There  are  a  nnmher  of  other  errors  In  law 
apparent  apon  the  face  of  this  record,  which 
would  require  a  reversal ;  but  we  forego  dls- 
casslon  of  same,  as  there  Is  no  occasion  for 
them  to  occur  upon  a  retrial. 

The  cause  Is  reversed  and  remanded. 


OASS  V.  OASS.    (No.  5610.) 

(Coart  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  9.  1916.) 

1.  Mabbiaoe  €=»38— VAXiDrrr— Ddbess. 

A  marriage  taking  place  through  fear  of,  or 
to  stop  a  prosecution  for  seduction,  will  not  be 
set  aside  for  duress. 

[Eld.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  S!  115-123 ;  Dec.  Dig.  «=s58.] 

2.  Mabbiagb  €=>59—Vauditt— Duress. 

A  marriage  induced  by  fear  of  physical  vio- 
lence will  not  be  set  aside  where  the  parties  liv- 
ed together  as  husband  and  wife  after  the  threat- 
ening influences,  were  removed. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Dec.  Dig.  «=>59.] 

8.  Marbtaoe  ^sseO—ANNULMiNT— Evidence. 
In  an  action  to  annul  a  marriage,  evidence 
held  sufficient  to  support  either  the  theory  that 
plaintiff  married  to  escape  prosecution,  or  that 
he  recognized  defendant  as  ms  wife  for  a  consid- 
erable Ume. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  126-128,  180-185;  Dec.  Dig.  «=> 
60.] 

Appeal  from  District  Oo>art  Bexar  County ; 
S.  O.  Tayloe,  Judges 

Suit  by  Fred  Oass  against  Hell«i  Lindner 
Oasa.  From  a  Judgment  for  d^endant,  plain- 
tiff appeals.    Affirmed. 

a   J.   Adams  and   Hertaberg,  Barrett  & 
KerchevlUe,  all  of  San  Antonio,  Cor  appel- 
,  lant     Wm.  A.  Wurzbach  and  C.  C.  Wnrz- 
badi,  both  of  San  Antonio^  t»r  wpellee. 

CABLr,  J.  Appellant  Fred  Gass,  filed  this 
suit  in  the  district  court  of  Bexar  ooont? 
against  appellee,  Helen  Lindner  Qass,  to  an- 
nul and  set  aside  their  marriage,  whidi  was 
consummated  in  Kendall  county  about  Au- 
gust 1,  1914.  This  is  what  Is  known  in  com- 
mon parlance  aa  a  "military  marriage,"  and 
appellant  rdies  upon  the  allegation  that  this 
marriage  was  under  duress,  and  therefore 
void,  or  at  least  voidable. 

Appellee  meets  this  allegation  by  laying, 
down  the  proposition  that  a  prosecution  was 
pending  for  seduction,  and  that  their-  mai^ 
riage  was  consummated  on  the  part  of  appel- 
lant for  the  purpose  of  avoiding  criminal 
prosecution.  Of  course,  denial  is  made  that 
force  was  used.    She  answers  further  that 


even  if  the  marriage  could  have  been  avoided 
at  the  time  on  account  of  duress,  appellant 
has  waived  the  right  to  relief  on  account 
thereof,  and  is  estopped  to  set  the  same  up 
now  because  of  the  fact  that  he  recognized 
her  as  his  wife  and  lived  with  her  a  con- 
siderable time  after  such  evidences  of  mar- 
tial law  had  disappeared. 

The  facts  in  this  case,  briefly  stated,  are 
that  the  father  of  appellee  and  her  brother- 
in-law,  in  company  with  a  deputy  sheriff  of 
Kendall  county,  went  to  the  home  of  appel- 
lant's father,  where  he  was  staying,  and 
went  upon  the  gallery,  that  is  some  of  them 
did.  In  a  determined,  if  not  an  angry  manner, 
and  demanded  that  appellant  go  with  them 
and  marry  appellee,  to  which  he  demurred. 
But  upon  the  statement  substantially,  that 
he  had  to  go,  that  they  would  take  him  ei- 
ther dead  or  alive,  he  decided  that  It  was  the 
part  of  wisdom,  not  to  resort  to  flight,  but 
to  accompany  his  visitors,  doubtless  bearing 
in  mind  the  disastrous  results  which  come  to 
some  of  our  Mexican  brethren  under  an  ap- 
pUcation  of  the  "Ley  Fngitlvo."  The  testi- 
mony is  sufficient  to  sustain  a  flnding  that 
the  deputy  sheriff  then  held  a  warrant  for 
his  arrest  under  a  complaint  made  before  the 
justice  of  the  peace  of  Comfort.'  He  was 
taken  In  an  automobile  with  the  parties  above 
named  to  the  home  of  app^ee's  father,  where 
he  stayed  overnight  and  we  think  it  safe  to 
say  that  he  was  practically  under  guard,  be- 
cause the  old  man  slept  In  the  adjoining 
room  to  which  the  door  led,  and  the  broth- 
ers of  appellee  were  sleeping  around  on  the 
gallery  and  in  the  yard  under  such  circum- 
stances as  to  Indicate  to  a  prudent  man  thait 
flight  might  at  least  be  dangerous.  The  next 
day  appellee's  father  put  him  in  a  buggy 
and  took  him  to  Boerne,  where  be  told  the 
clerk,  "This  young  maa  wants  a  license," 
and  it  is  evident  that  he  Intended  to  see  that 
be  got  this  license.  After  the  license  was  ob- 
tained appellee's  father  took  him  back  to  his' 
house,  and  on  the  way  telephoned  to  a  jus- 
tice of  the  peace  to  be  there  at  7  o'clock,  and 
ui)on  the  arrival  of  that  functionary  the  hap- 
py event  was  solemnized.  That  was  on  Sat- 
urday evening.  He  remained  there  until  Mon- 
day, and  went  away  to  his  father's,  where 
he  stayed  for  about  two  weeks,  until  the  ap- 
pellee and  her  i>eople  made  their  demands  so 
vigorously  over  the  telephone  and  otherwise 
that  he  deemed  It  prudent  to  return  to  his 
recently  wedded  bride.  He  then  took  her  to 
his  father's  house,  and  they  lived  there 
somewhere  between  two  weeks  and  a  month, 
when  he  again  left  her  and  went  to  Schertz, 
in  Bexar  county,  where  he  has  since  remain- 
ed, and  thereafter  he  failed  to  live  with  her 
any  more.  The  evidence  Is  conflicting  as  to 
the  relations  they  maintained  after  their  mar- 
riage and  while  at  the  houses  of  their  respec- 
tive parents,  appellant  maintaining  that, 
whUe  they  occupied,  perforce,  quarters  to- 
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getber,  tbey  did  not  cohabit  as  husband  and 
wife,  and  she  maintaining  the  contrary. 
There  are  also'in  evidence  some  letters  which 
he  wrote  to  his  wife  and  to  her  relatives 
from  Sisterdale  and  from  Schertz  couched  in 
the  most  endearing  terms  and  such  as  to  in- 
dicate an  intention  on  his  part  to  continue 
to  live  with  his  wife  when  lie  got  in  a  posi- 
tion to  do  so,  or  got  work. 

We  have  not  stated  in  detail  the  evidence, 
nor  shall  we  discuss  all  the  law  auestlons 
which  we  might  under  this  record;  for  we 
think  the  Judgment  of  the  trial  court  may 
well  be  sustained  upon  two  theories: 

[1]  1.  There  ia  no  doubt  that  appellant 
knew  of  the  intended  prosecution  at  the  time 
he  consented  to,  even  under  duress,  and  did 
marry  the  appellee,  and  it  has  been  held 
tliat,  even  though  a  marriage  should  take 
place  under  duress,  or  through  fear  of,  or 
for  the  purpose  of  stopping  a  criminal  pros- 
ecution for  seduction,  the  same  will  not  be 
set  aside.  As  said  in  Johns  t.  Johns,  44 
Tex.  42: 

"The  plaintiff  appears  to  have  understood  that 
the  marriage  would  cancel  the  offense  with 
which  he  was  charged  and  release  him  from  cus- 
tody. He  knew  whether  he  was  guilty  or  not  of 
the  charge  against  him  when  he  married,  and 
he  cannot  now  cancel  the  marriage  and  rid  him- 
self of  his  wife,  as  he  did  the  prosecution,  with- 
out showing  a  better  reason  for  it  than  he  has 
given  in  his  petition." 

[2]  2.  We  might  be  wUling  to  bold  that  the 
father  and  relatives  of  appellee  were  main- 
taining such  a  threatening  attitude  and  that 
the  danger  was  so  real  or  apparent  that  it 
amounted  to  duress  independent  of  the  fear 
of  the  prosecution.  If  such  were  true,  and 
it  was  not  the  criminal  prosecution  which 
caused  liim  to  enter  into  the  marriage,  but 
fear  of  bodily  harm,  we  would  hold  that  such 
would  be  suflSdent  to  annul  the  marriage, 
because  we  doubt  very  much  whether  a  man 
whose  thoughts  are  taken  up  with  the  specu- 
lation as  to  what  an  angry  parent  has  in 
mind  to  do  with  him  is  in  a  frame  of  mind 
to  have  his  Judgment  meet  the  other  con- 
tracting party  In  a  valid  and  binding  agree- 
ment But  appellant  did  live  with  his  wife 
afterwards,  and  even  after  he  had  gone  to 
Schertz,  where  be  was  removed  from  any 
threatening  influences,  if  they  bad  in  fact 
existed,  still  treated  her  as  bis  wife.  On  Au- 
gust 6th  he  wrote  ber  from  Spring  Branch, 
addressing  ber  as  "My  Dear  Helen,"  and 
tells  ber  that  he  is  trying  to  rent  a  farm,  and 
congratulates  her  on  her  approaching  birth- 
day. In  this  letter  be  sends  Ills  regards  to 
"all  the  folks,"  and  it  will  be  borne  in  mind 
that  she  was  then  under  her  father's  roof. 
On  September  23d  he  wrote  her  from  Schertz, 
and  addressed  her  as  "Mrs.  Fred  Gass,"  and 
tells  ber: 

"I  am  looking  around  now  what  I  can  find  to 
suit  me,  and  I  will  come  up  as  soon  as  possible 
and  that  I  got  me  a  place  to  suit  me,  but  I 
guess  I  will  find  something  before  long." 


He  winds  tbls  letter  up  by  saying: 
"But  will  come  up  as  soon  as  possible.    T  am. 
as  ever,  Fred." 

[3]  It  is  needless  for  us  to  prolong  tbla 
opinion.  We  think  the  evidence  is  amply 
sufilclent:  First,  to  support  the  theory  that 
he  married  appellee  to  avoid  criminal  pros- 
ecution; and,  second,  even  if  be  did  not  do 
so,  he  certainly  recognized  ber  as  bis  wife 
and  lived  with  her  as  such  for  a  considerable 
time  afterwards;  that  is,  the  testimony  is 
suffldent  to  establish  that  theory.  And  on 
either  of  these  theories,  the  evidence  being 
sufficient,  we  would  not  be  authorized  to  dis- 
turb the  finding  of  the  trial  Judge  before 
whom  the  case  was  tried. 

The  Judgment  is  affirmed. 


GTJIiF,  0.  &  S.  F.  RY.  CO.  v,  TIPS  et  aL 

(No.  55740 

(Conrt  of  Civil  Appeals  of  Texas.    Austin. 

Jan.  20,  1918.) 

APPKAI.  AI7D   Ebbob  «=37tS0— Qukstionb  Sx- 

VIEWABLE— ASSIONMENTS  OF  EsBOB. 

An  assignment  of  error  complaining  of  the 
refosal  to  direct  a  verdict  for  defendant,  a  cai^ 
rier,  based  on  the  fact  that  the  shipment  in  ques- 
tion did  not  originate  at  S.,  as  alleged  in  the  pe- 
tition, but  at  A.,  must  l>e  limited  to  the  ques- 
tion of  variance  between  the  pleading  and  proo( 
and  cannot  be  considered  as  an  otuection  to  the 
court's  charge  directing  a  verdict  tor  plaintiff. 

[Ei,  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  3074-3083;  Dec  Uig.  «s> 
750.] 

Appeal  from  Travis  County  Court;  Wm. 
Von  Rosenberg,  Jr.,  Judge. 

Action  by  Walter  Tips,  prosecuted  after 
bis  death  by  Mary  J.  Tips  and  others,  his 
heirs,  against  the  Gulf,  Colorado  &  Santa  V6 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Afflrmed. 

E.  H.  Cnvin,  Terry,  Cavin  &  Mills,  and  A. 
H.  Culwell,  all  of  Galveston,  for  appellant 
Allen  ft  Hart  and  Fredeildc  a  Von  Rosen- 
berg, botk.  of  Aostln,  for  appellees. 

KBT,  O.  X  Walter  Tips  brought  tbis  suit 
against  appellant  to  recover  the  value  of  an 
engine  and  certain  other  property,  which  be 
alleged  the  defendant  tiad  contracted  to 
transport  from  San  Angelo  and  deliver  to 
lilm  at  Austin,  Tex.;  and  from  a  Judgment 
in  favor  of  the  plaintiff,  the  defendant  has 
appealed.  Walter  Tips  died,  and  his  heirs 
were  substltnted  as  plaintiffs. 

The  court  Instructed  a  verdict  for  the 
plaintiffis,  and,  as  appellant  has  assigned  no 
error  upon  that  charge,  It  must  be  held  to 
have  assented  thereto,  and  the  case  must  be 
disposed  of  upon  the  assumption  that  the 
charge  referred  to  was  properly  given.  It 
is  true  that  the  appellant  requested  the  court 
to  instruct  a  verdict  in  its  favor,  and  error 
Is  a88U;ned  upon  the  failure  to  do  so.  The 
only  question  presented  by  that  assignment 
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la  tbe  contention  that  the  shipment  In  ques- 
tion did  not  originate  at  San  Angelo,  as  al- 
leged in  tbe  plaintiff's  petition,  t)ut  at  Aus- 
tin, Tex. ;  and  If  it  should  be  held  that  tbe 
aeslgmnent  complaining  of  the  refusal  to 
give  that  charge  constitutes  an  objection  to 
the  court's  charge  directing  a  verdict  for 
the  plaintiff,  such  objection  would  be  limited 
to  the  question  of  variance  between  the 
pleading  and  proof.  We  have  considered 
that  question  and  decide  it  against  appellant 

The  only  other  questions  presented  for  de- 
cision relate  to  certain  rulings  in  reference 
to  the  admissibility  of  testimony.  Those 
questions  have  been  duly  considered  and  are 
decided  against  appellant.  Tbe  record  shows 
that  appellant's  counsel  admitted  in  open 
cburt  that  appellees  were  entitled  to  recover 
unless  its  sale  of  the  property  for  freight 
charges  was  legal,  and  we  agree  with  the 
trial  court  that  the  sale  referred  to  was  not 
legal. 

No  reversible  error  has  been  Shown,  and 
the  jTidgment  is  afBrmed. 

Affirmed. 


COMMONWEALTH  BONDING  ft  CASUAL- 
TY INS.  CO.  V.  STEARNS.    (No.  898.)  * 

(Court  of  Oivn  Appeals  of  Texas.     Amarillo. 

Jan.  19,  191B.     Rehearing  Denied 

Feb.  28,  1916.) 

JuDOUBNT  4s>14S— Dkfault  Judgment— Va- 

OATiNO  DKTATJi/r— Grounds. 

Denial  of  a  modon  to  set  aside  a  default 
judgment  and  for  new  trial  for  the  afiaence  of 
the  attorney  employed  by  tlie  general  counsel  for 
defendant  was  witliiii  the  court's  discretion, 
where  there  was  no  excuse  for  tbe  absence  of  the 
attorney  or  for  the  failure  of  the  general  counsel 
to  call  the  matter  to  the  attention  of  the  attor- 
ney, and  where  no  reason  was  given  for  the  ab- 
sence of  the  general  counsel. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  269,  270,  272-291 ;  De&  Dig.  «=» 
143.1 

Aw«al  from  District  Court,  Motliey  Coun- 
ty;  Jo  A.  P.  Dickson,  Judge. 

Action  by  L.  A.  Stearns  against  the  Oom- 
monwealth  Bondhig  &  Casualty  Insurance 
Company.  There  was  a  default  judgment  for 
plaintiff,  and,  from  an  order  denying  a  mo- 
tion for  new  trial  and  to  set  aside  the  de- 
fault judgment,  defendant  appeals.   AfDrmed. 

Speer  &  Brown,  of  Ft.  Worth,  for  appel- 
lant T.  T.  Bouldin  and  G.  E  Ilamlltou,  both 
of  Matador,  for  appellee. 

HALL,  J.     l%is  suit  was  filed  April  9, 

1914,  by  appellee,  in  the  district  court  of 
Motley  county,  for  the  purpose  of  canceling 
certain  notes  given  to  appellant  company, 
and  to  recover  the  sum  of  1312.50  cash,  paid 
to  the  alleged  agents  of  said  company.  For 
the  purposes  of  this  opinfon,  it  Is  sufficient  to 
say  that  the  facts  alleged,  if  true,  consti- 
tuted a  good  cause  of  action  and  entitled  ap- 
pellee to  tbe  relief  prayed  for.    On  April  9, 

1915,  defendant  answered,  first  by  plea  of 


privilege,  to  be  sued  In  Tarrant  county,  set 
up  the  statute  of  two  years*  limitation,  and 
alleged  other  facts,  which,  If  true,  would  be  a 
defense  to  a  part,  tf  not  all,  of  the  cause  of 
action.  On  May  15,  1916,  judgment  by  de- 
fault was  rendered  against  aPi>ellBnt,  can- 
celing the  notes  described  in  plaintiff's  peti- 
tion. On  May  28th  thereafter,  appellant  fil- 
ed its  motion  for  new  trial  and  to  set  aside 
tbe  default  judgment,  which  was  overruled 
by  the  court  on  May  29th,  and  from  such 
ruling  this  appeal  is  prosecuted. 

The  motion  for  new  trial  was  filed  on  tbe 
Inst  day  but  one  of  tbe  May  term  of  the 
court.  Appellant  set  up,  in  substance,  that  it 
had  a  general  attorney,  who  resided  in  the 
city  of  Ft  Worth,  but  that  It  was  not  the 
duty  of  said  general  attorney  to  represent 
it  in  trial  courts  outside  of  Tarrant  county, 
except  in  cases  of  emergency ;  that  after  be- 
ing cited  its  general  counsel  prepared  an  an- 
swer and  filed  the  same  on  Novemt>er  9,  1914, 
setting  up  its  defenses;  that  the  town  of 
Matador,  in  which  the  suit  was  filed,  had 
only  two  competent  resident  attorneys,  who 
were  both  employed  by  the  plaintiff,  and  ap- 
pellatat  had  to  seek  counsel  elsewhere;  that 
prior  to  appearance  uay  It  employed  a  cer- 
tain attorney  In  Paducah,  Ck)ttle  county,  the 
nearest  town  by  rail,  where  competent  coun- 
sel could  be  procured,  who  appeared  in  the 
cause  at  the  appearance  term  and  procured  a 
continuance  of  the  cause  to  the  May  term, 
1915;  that  thereafter  its  said  attorney  re- 
siding at  Paducah  died  in  January,  1915; 
that,  learning  of  the  death  of  its  Paducah 
attorney,  defendant,  through  Its  general  coun- 
sel, employed  an  attorney  residing  at  Quanah, 
Hardeman  county,  Tex.,  who  was  the  nearest 
available  competent  attorney  to  said  town  pi; 
Matador,  and  instructed  and  requested  him 
to  appear  for  the  defendants  at  the  May 
term  of  tbe  court  and  loolc  after  the  setting  of 
the  cause  and  notify  the  defendant  of  the 
day  of  trial,  so  it  could  be  poes^t.  w^  its 
wimesses  and  to  repoesent  defendant  In  the 
trial  and  present  Its  defenses;  that  said 
Quanah  attorney  accepted  the  employment 
and  promised  to  be  in  Matador  for  the  trial; 
that  said  attorney,  without  any  fault  of  ap- 
pellant, failed  to  appear,  and,  when  the  case 
was  called  for  triaMn  the  ftfst  week  of  tbe 
May  term  of  the  court,  judgment  was  render- 
ed against  appellant,  without  Its  knowledge 
and  without  an  opportunity  to  present  its  de- 
fenses ;  and  that  appellant  had  no  notice  of 
that  fact  until  May  27,  1915.  The  moUon  al- 
leges that  appellant  had  a  complete  defen^^  > 
as  set  out  in  its  answer,  which  is  made  a 
part  of  the  motion. 

In  our  opinion,  the  trial  court  did  not 
abuse  its  discretion  in  overruling  the  mo- 
tion. To  have  granted  the  motion  would  have 
resulted  in  a  continuance  of  tbe  case  to  the 
next  term  of  the  court  The  motion  nowhere 
attempts  to  excuse  Its  Quanah  attorney  for 
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not  being  present  when  the  case  was  called; 
Dior  does  It  offer  any  excuse  for  the  failure 
of  the  general  attorney  at  Ft  Worth  to  call 
the  matter  to  the  attention  of  the  Qnanab  at- 
torney. No  reason  Is  given  for  the  absence  of 
its  counsel.  Under  such  circumstances,  the 
(fourt  should  not  have  granted  the  motion 
for  new  trial.  As  was  said  by  Judge  Bell, 
in  Freeman  v.  Neyland,  23  Tex.  530: 

"The  motion  shows  no  reason  for  the  absence 
of  the  attorney.  It  is  not  shown  that  the  cause 
was  called  for  trial  out  of  its  order,  or  that  the 
plaintiff  practiced  any  imposition  upon  the  de- 
fendant or  his  attorney.  The  motion  was  prop- 
erly overruled.  So  far  as  the  record  speaks,  the 
appellant  seems  to  have  no  cause  to  complain  of 
any  one  but  himself  and  his  attorney.  Courts 
cannot  undertake  to  extend  relief  to  the  negli- 

Sent,  at  the  expense  of  those  who  have  been 
iligent  in  pursuing  the  remedies  of  the  law. 
All  trials  of  causes  in  courts  of  justice  are,  to 
some  degree,  at  the  public  expense,  and  courts 
cannot  be  called  upon  to  set  aside  what  has  been 
solemnly  and  fairly  done,  merely  to  afford  par- 
ties an  opportunity  to  be  heard,  who  had  neg- 
lected to  present  their  defenses  or  claims  at  the 
proper  time.  It  is  the  duty  of  parties  who  have 
causes  in  court  to  attend  to  them,  and,  if  they 
neglect  to  do  so,  they  must  bear  the  consequenc- 
es. Nevins  v.  McKee,  61  Tei.  412 ;  Ames  Iron 
Works  v.  Chinn,  20  Tex.  Civ.  App.  382,  49  S. 
W.  665 ;  Verschoyle  v.  Darragh,  67  S.  W.  1069 ; 
Drummond  v.  Lewis,  157  S.  W.  266:  Niagara 
Blre  Insurance  Co.  v.  Lollar,  166  S.  W.  1140. 
1b»  Judgment  is  affirmed. 


MEMORANDUM  DECISIONS. 


DRAKE  ▼.  STATE.  (No.  3914.)  (Court  of 
Criminal  Appeals  of  Texas.  Jan.  19,  1916.) 
Appeal  from  Criminal  District  Court,  Dallas 
County ;  Robt.  B.  Seay,  Judge.  Jackson  Drake, 
alias  Jack  Drake,  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed.  0.  C.  McDonald, 
Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed  at 
two  years'  confinement  m  the  state  penitentia- 
ry. As  no  statement  of  facts  nor  any  bill  of 
exceptions  accompany  the  record,  there  is  noth- 
ing presented  bye  review.  The  jndgment  is  af- 
firmed. 


HARRIS  T.  STATE.  (No.  3940.)  (Court  of 
Criminal  Appeals  of  Texas.  Feb.  2,  1916.) 
Appeal  from  District  Court,  Red  River  Coun- 
ty; Ben  H.  Denton,  Judge.  EMgar  Harris  was 
convicted  of  perjury,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDBRGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  perjury,  with  the  lowest 
penalty  assessed.  There  is  neither  a  statement 
of  facts  nor  anv  bills  of  exceptions,  and  nothing 
is  presented  which  can  be  reviewed  in  the  ab- 
sence of  these.  Therefore  the  judgment  must 
be  affirmed. 

DAVIDSON,  J.,  not  present  at  consultation. 


NOONAN  V.  STATE.  (No.  8927.)  (Conrt 
ot  Criminal  Appeals  of  Texas.  Jan.  2&,  1916.) 
Appeal  from  District  Court,  Galveston  County; 
Robt.  O.  Street,  Judge.     T.  Nooaan  was  con- 


victed of  sodomy,  and  be  appeals.  Affirmed.  O. 
O.  McDonald,  Ajst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  sodomy.  There  is  no  statement  of 
facts  nor  bill  of  exceptions.  Nothing  is  pre- 
sented which  can  be  reviewed  in  the  absence  of 
these.  Therefore  the  judgment  must  be  af- 
firmed. 

DAVIDSON,  J.,  absent. 

Ex  parte  PIZANA.  (No.  3892.)  (Conrt  of 
Criminal  Appeals  of  Texas.  Jan.  19,  1916.) 
Appeal  from  District  Court,  Cameron  County; 
W.  B.  Hopkins,  Judge.  Application  by  Ramon 
Pizana  for  a  writ  of  habeas  corpus.  Relator 
ordered  admitted  to  balL  Canales  &  Dancy, 
of  Brownsville,  and  E.  C.  Gaines,  of  Austin, 
for  appellant.  C.  G.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Relator  was  arrested  under 
a  charge  of  murder,  and  resorted  to  a  writ  of 
habeas  corpus  to  obtain  his  release.  It  is  not 
the  purpose  of  this  opinion  to  discuss  the  facts. 
After  a  careful  review,  however,  of  the  evi- 
dence, we  are  of  opinion  the  case  is  clearly  bail- 
able. The  judgment  will  be  reversed,  and  bail 
will  be  granted  in  the  sum  of  $5,000.  Upon 
giving  bond  in  the  terms  of  the  law  for  the 
above-stated  amount  said  bond  to  be  approved 
by  the  sheriff  of  Cameron  county,  relator  will 
be  discharged  from  custody. 


EL  PASO  &  a  W.  CO.  T.  SCOTT.  (No. 
530.)  (Court  of  CivU  Appeals  of  Texas.  El 
Paso.  Feb.  3,  1016.  Rehearing  Denied  Feb. 
17,  1916.)  Appeal  from  District  Court  Bl 
Paso  County ;  P.  B.  Price,  Judge.  Action  by 
the  El  Paso  &  Southwestern  Company  against 
Ii.  G.  Scott  From  a  judgment  dissolving  a 
temporary  injunction,  plaintiff  appeals.  Af- 
firmed. Hawkins  &  Fnmklin  and  W.  M.  Peti- 
colaa,  alt  of  £1  Paso,  for  appellant  Geo.  E. 
Wallace  and  P.  B.  Gardner,  both  of  £1  Paao, 
for  appellee. 

HIOGINS,  J.  Scott  filed  a  suit  in  the  dis- 
trict court  of  EI  Paso  county,  Tex.,  against  ap- 
pellant to  recover  damages  resulting  from  per- 
sonal injuries  mstained  by  him  in  the  state  of 
Arisona  while  in  the  employment  of  appellant 
which  injuries  it  is  alleged  were  caused  by  ap- 
pellant's negligence.  Citation  was  issued  and 
served  in  El  Paso  ooonty,  Tex.,  upon  H.  J. 
Simmons,  appellant's  general  manager.  The 
present  suit  was  instituted  by  appellant  to  en- 
join the  prosecution  of  the  first-mentioned  snit 
In  the  court  below  a  temporary  injunction  was 
issued,  whidi  was  thereafter  dissolved,  and  from 
the  order  of  dissolution  this  appeal  is  prose- 
cuted. This  is  a  companion  case  to  Bl  Peso  A 
Southwestern  Convanv  v.  Chisholin|  180  S.  W. 
166,  decided  upon  a  former  day  of  this  term. 
The  pleadings  and  evidence  are  the  same  as  In 
that  case,  except  as  modified  by  the  fact  that 
Scotfs  injuries  were  sustained  in  Arixona. 
The  same  questions  arise.  We  refer  to  that 
case  for  statement  of  the  pleadings,  evidence, 
and  issues,  and  for  our  findings  of  &ct  and  con- 
clusions of  law.  Such  statement  findings,  and 
conclusions,  as  applied  to  this  case,  are  to  be 
considered  in  connection  with  the  fact  that 
Scott's  injuries  were  sustained  in  Arisona,  in- 
stead of  in  New  Mexico.  For  the  reasons  stat- 
ed in  said  companion  case,  the  judgment  herein 
is  affirmed. 


BL  PASO  A  S.  W.  CO.  v.  TATLOR.    (Na 

628J  (Court  of  Civil  Appeals  of  Texas.  El 
Paso.  Feb.  3,  1918.  Rehearing  Denied  Feb. 
17,  1916.)  Appeal  from  District  Court  El 
Paso  County:  Ballard  Cotdwell,  Jndfte.  Ac- 
tion by  the  El  Paso  &  Soathwesterb  Company 
against  Mrs.  Allen  Taylor.  From  a  Judgment 
dusolving  a  temporary  injonction,  plaintiff  ap- 
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peiOa.  Affirmed.  Hawkins  &  Franklin  and 
W.  M.  Peticolas,  all  of  El  Paso,  for  appellant 
Geo.  E.  Wallace  and  P.  B.  Gardner,  both  of  El 
Paso,  for  appellee. 

HIGGINS,  J.  Appellee  filed  a  suit  In  the 
district  court  of  El  Paso  county,  Tex.,  against 
appellant,  to  recover  damages  resulting^  to  her 
on  account  of  personal  injuries  sustained  by 
her  minor  son,  Claude  J.  Taylor,  in  the  state 
of  New  Mexico,  while  in  the  employment  of 
appellant,  which  injuries  it  is  alleged  were  caus- 
ed by  appellant's  negligence.  Citation  was  is- 
sued and  served  in  El  Paso  county,  Tex.,  upon 
H.  J.  Simmons,  appellant's  general  manager. 
The  present  suit  was  instituted  by  appellant  to 
enjoin  the  prosecution  of  the  first-mentioned 
suit.  In  the  court  below  a  temporary  injunc- 
tion was  issued,  which  was  thereafter  dissolved, 
and  from  the  order  of  dissolution  this  appeal  is 
prosecuted.  This  is  a  companion  case  to  El 
Paso  &  Southwestern  Company  ▼.  Chisholm, 
180  S.  W,  156,  decided  upon  a  former  day  of 
this  term.  The  pleadings  and  evidence  are  the 
same  as  in  that  case.  The  same  questions  arise. 
We  refer  to  that  case,  for  statement  of  the 
pleadings,  evidence,  and  issues,  and  for  our  find- 
ings of  fact  and  conclusions  of  law.  For  the 
reasons  therein  stated,  the  judgment  herein  1b 
affirmed. 


EL  PASO  &  S.  W.  CO.  V.  TAYLOR  et  al. 
(No.  629.)  (Court  of  Civil  Appeals  of  Texas. 
El  Paso.  Feb.  3,  1916.  Rehearing  Denied 
Feb.  17,  1916.)  Appeal  from  District  Court, 
EI  Paso  County ;  Ballard  Coldwell,  Judge.  Ac- 
tion by  the  El  Paso  &  Southwestern  Company 
against  Claude  J.  Taylor  and  others.  From  a 
judgment  dissolving  a  temporary  injunction, 
plaintiff  appeals.  Aifirmed.  Hawkins  &  Frank- 
lin and  W.  M.  Peticolas,  all  of  El  Paso,  for  ap- 
gellant.  Geo.  Bl.  Wallace  and  P.  E.  Gardner, 
oth  of  El  Paso,  for  appellees. 

HIGGINS,  J.  Claude  J.  Taylor,  a  minor,  by 
next  friend,  filed  a  suit  in  the  district  court  of 


EI  Paso  county,  Tex.,  against  appellant^  to  re- 
cover damages  resulting  from  personal  injuries 
sustained  by  him  in  the  state  of  New  Mexico, 
while  in  the  employment  of  appellant,  which  in< 
juries  it  is  alleged  were  caused  by  appellant's 
negligence.  Citation  was  issued  and  served  in 
El  Paso  county,  Tex.,  upon  H.  J.  Simmons,  ap< 
pellant's  general  manager.  The  present  suit 
was  instituted  by  appellant  to  enjoin  the  prose- 
cution of  the  first-mentioned  salt  In  the  court 
below  a  temporary  injunction  was  issued,  which 
was  thereafter  dissolved,  and  from  the  order  of 
dissolution  this  appeal  is  prosecuted.  This  is 
a  companion  case  to  El  Paso  &  Southwestern 
Company  v.  Chisholm,  180  S.  W.  156,  decided 
upon  a  former  day  of  this  term.  The  pleadings 
and  evidence  are  the  same  as  in  that  case. 
The  same  questions  arise.  We  refer  to  that 
case  for  statement  of  the  pleadings,  evidence, 
and  issues,  and  for  our  findings  of  utct  and  con- 
clusions of  law.  For  the  reasons  therein  stat- 
ed, the  judgment  herein  is  affirmed. 


RIGGS  y.  JONES.  (No.  146.)  (Supreme 
Court  of  Arkansas.  Jan.  31,  1916.)  Appeal 
from  Circuit  Court,  Garland  County ;  Jeff  T. 
Cowling,  Judge.  Action  by  Earlv  Jones  against 
John  A.  Riggs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed.  Calvin  T.  Gotham, 
of  Hot  Springs,  for  appellant,  S.  W.  Leslie, 
of  Hot  Springs,  for  appellee. 

KIRBT,  J.  This  is  the  second  appeal  of  this 
case,  which  is  fully  stated  in  the  former  opin- 
ion. Jones  V.  Burks,  110  Ark.  108;  161  S.  W. 
177,  The  first  appeal  came  from  a  judgment  on 
a  directed  verdict,  and  the  case  was  reversed 
and  remanded,  to  be  submitted  to  a  jury  upon 
the  questions  of  estoppel  and  delivery  of  the 
automobile.  Upon  the  new  trial  the  testimony 
was  virtually  the  same  as  upon  the  first  trial, 
and  the  majority  of  the  court  is  of  opinion  that 
the  case  was  submitted  upon  proper  instruc- 
tions and  that  the  testimony  is  sufficient  to  sup- 
port the  verdict.    Affirmed. 
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ABANDONMENT. 

See  Husband  and  Wife,  «=>304;    Homestead, 
«=»162-181;    Insurance,  «=»246. 

ABATEMENT  AND  REVIVAL 

8ee  Partnership,  «=3203. 

TV.  TRANSFER  OR  DEVOIitTTIOIl  OF 

TITI^  RIGHT,  INTEREST,  OR 

XJABIUTT. 

4s>45  (Tex.Civ^pp.)  An  action  brouRht  by  au- 
thority of  the  commissioner  of  banking  in  the 
name  of  a  bank  in  the  bands  of  a  special  agent 
appointed  by  such  commissioner  to  wind  up  its 
affairs  will  not  abate  on  change  of  commission- 
er.—McWhirter  V.  First  State  Bank  of  Amarll- 
lo,  182  S.  W.  682. 

ABDUCTION. 

See  Seduction. 

ABSENTEES. 

See  Limitation  of  Actions,  $=981, 

ABSTRACTS. 

See  Appeal   and   Brror,  «=»n81-592. 

ABUSIVE  LANGUAGL 

See  Criminal  Law,  «=>724, 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  «3»606,  609,  808. 

ACCEPTANCE. 

See  Dedication,  «s»31,  35 ;  Sales,  «s>22,  168^, 
181. 

ACCESSION. 

See  Fixtures;    Improvements. 

4=^1  (Tenn.)  The  seller  of  an  aatomobile  who 
retained  title  may  claim  tire  casing  bought 
from  plaintiff,  and  placed  on  the  macliiDe  by  the 
buyer,  having  retaken  it  on  the  buyer's  default. 
— Blackwood  Tire  &  Vulcanizing  Co.  y.  Auto 
Storage  Co.,  182  S.  W.  676. 

ACCESSORIES. 

See  Criminal  Law,  «s>59,  76. 

ACCIDENT  INSURANCE 

See  Insuranea,  «=»456-466.  528. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  «si>9e. 

ACCOMPLICES. 

See  Criminal  Law,  «s»610-511. 


ACCORD  AND  SATISFACTION. 

See  Account  Stated;   Novati<«;   Payment. 

ACCOUNT. 

See  Account,  Action  on  ;  Account  Stated ;  lim- 
itation of  Actions,  $s>53. 

ACCOUNT,  ACTION  ON. 

^3?  (Ark.)  In  an  action  on  account  for  meat 
sold  and  delivered  defendant,  wiio  it  was  claim- 
ed was  the  owner  of  the  business,  and  also 
guaranteed  payment,  evidence  held  to  warrant 
finding  that  the  sales  were  made  to  defendant. — 
Olson  T.  Swift  &  Co.,  182  S.  W.  903. 

ACCOUNT  STATED. 

4s>8  (Ark.)  Where  the  undisputed  evidence 
showed  that  plaintiff  had  been  overpaid,  due  to 
a  mistake  of  defendant's  bookkeeper  in  an  ac- 
count submitted,  held,  that  plaintiff  was  not  en- 
titled to  recover  an  alleged  balance,  even  though 
it  be  conceded  that  the  account  beouue  an  ac- 
count stated.— St  lA>ni8  Gooperage  Go.  v.  Jack- 
son, 182  S.  W.  534. 

ACKNOWLEDGMENT. 

n.  TAKING  AN1>  OERTIFIOATE. 

ce=»25  (TwtClT.App.)  While  the  statate*  prior 
to  1879  did  not  require  that  a  married  woman's 
conveyance  of  her  perBOoal  property  should  be 
in  writing,  yet,  if  such  conveynnce  was  in  writ- 
ing, it  was  required  to  be  properly,  acknowledg- 
ed, and  otherwise  was  void.— Delay  v.  Truitt, 
182  S.  W.  732. 

^»36  (Tez.Civ.App.)  An  acknowledgment  to  an 
oflScer  is  sufficiently  shown  when  the  certificate 
shows  that  the  person  signing,  "acknowledged" 
the  instrument,  though  the  words  "to  me"  are 
omitted.— Delay  v.  Tniitt,  182  S.  W.  732. 

The  adinowiedgment  to  a  power  of  attorney 
to  receive  a  land  certificate  and  to  transCer  an 
interest  therein,  failing  to  recite  that  the  maker 
"willingly"  signed  it,  if  the  acknowledgment  of 
a  single  woman,  was  sufficient. — Id. 

«=>47  (Tex.Glv.App.)  Act  April  23,  1907  (Acts 
30th  Leg.  c.  165),  held  to  relate  only  to  the  ad- 
mfssibillty  in  evidence  of  deeds  not  properly  ac- 
knowledged, and  not  to  the  sufficiency  of  a  mar- 
ried woman's  conveyance,  where  a  proper  ac- 
knowledgment was  necessaryto  convey  the  title. 
—Delay  v.  Truitt,  182  S.  W.  782. 

ACQUIESCENCE. 

Sec  Dedication,  «=»20 ;   Estoppel,  «=>92. 
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ACTION. 

See  Injunction,  ^»7;    Railroads,  4s»411. 

I.   OBOUMDS  AlTD  OONSITIONS  PRE- 
CEDENT. 

^=al2  (Mo.App.)  Employ^,  applying  turpentine 
to  anus  of  balky  horse  as  directed  oy  foreman, 
h^d  not  guilty  of  violation  of  Rev.  St  1909,  I 


4627,  as  to  torturing  animals,  so  as  to  be  barred 
from  recovering  for  injuries  from  being  kicked. 
— Perlln  ▼.  Waters-Pierce  Ofl  Oft.,  W  S.  W. 
101». 


n.'HATlTRE  AMD  FORK. 

«s>25  (MaApp.)  As  courts  of  law  recognize  es- 
toppel in  pals,  such  defense  does  not  convert  an 
action  at  law  on  a  note  into  one  in  equity. — 
Bank  of  Neelyville  v.  Lee,  182  S.  W.  1016. 
4s>27  (Mo.App.)  Petition  in  shipper's  action 
for  carrier's  failnre  to  deliver  shipment,  held 
to  state  causes  of  action  ex  contractu,  and  not 
ex  delicto.— J.  A.  Lamy  Mfg.  Co.  v.  Missouri 
Pac.  By.  Co.,  182  S.  W.  IST. 

in.  JOHTDER,   SPLITTiyG.   OONSOU- 
DATION,  AKD  BEVEBANOE. 

^s»57  (Tex.Civ.App.)  Where  the  several  saits 
involved  similar  tacts,  but  a  judgment  in  one 
would  not  necessarily  be  conclusive  in  another, 
consolidadon  to  avoid  a  multiplicity  of  suits 
will  not  be  required.— Chicago,  R.  I.  &  G.  By. 
Co.  ▼.  liberal  Elevator  Co.,  1S2  S.  W.  356. 

nr.   OOlOCEMOEMEirT.  PROSEOUnON. 
AND   TERMINATION. 

^=964  (Mo.App.)  Where  there  was  no  direc- 
tion to  the  clerk  to  delay  issuance  of  summons 
in  an  action,  suit  was  commenced  the  moment 
the  petition  was  filed.— First  Nat.  Bank  of  Ap- 
pleton  aty  y.  GrifBtb,  182  S.  W.  806. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

8e«  Jndgment. 

ADMINISTRATION. 

Sm  ■neotora  and  Administratora. 

ADMISSIONS. 

See  Bills  and  Notes,  «=>485;   EMdenca,  «=> 
207-266:    Pleading,  «=>214. 

ADOPTION. 

See  Bobbery. 

4=9 1 4  (Ky.)  Judgment  of  adoption  KM  oondu- 
sive  that  children  were  entitled  to  inherit  from 
adopting  pcurent  notwithstanding  subsequent 
judgment  by  which  they  were  adopted  by  an- 
other, but  which  did  not  attempt  to  disturb  the 
prior  judgment  of  adoption. — ViUier  v.  Watson, 
182  S.  W.  869. 

Judgment  of  adoption  held  not  abrogated  so 
as  to  defeat  right  of  inheritance  by  judgment 
bestowing  parental  control  on  person  other  than 
adoptive  parent. — Id. 

«=920  (Ky.)  Under  Ky.  St.  {i  2071,  2072,  hOd, 
tbat  to  make  valid  an  adoption  as  an  heir  the 
parental  control  need  not  necessarily  go  with 
the  adoption.— VUller  r.  Watson,  182  S.  W. 
869. 

«=>2I  (Ky.)  Hm  right  ot  one  not  the  child  of 
another  to  inherit  from  such  other  as  a  child 
must  necessarily  depend  upon  a  compliance  with 
the  statute.— ViUier  v.  Wateon,  182  S.  W.  869. 

"The  right  of  an  adopted  child  to  inherit  is  bas- 
ed upon  the  statute,  and  not  upon  any  common- 
law  or  civil  law  status.— Id. 


ADVANCEMENTS. 

See  Descent  and  Distribution,  «=»96-117. 

ADVANCES. 

See  Factors,  «a>47;   United  States,  «s>67. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions ;  Municipal  Corpo- 
rations, 9=9648;  Tenancy  ia  Cnnmon,  «=> 
16. 

I.  NATURE  AXD  REQUISITES. 

(A)  Aoqnlsltlom  o(  RIarlits  br  Fveserl»tloB 

In  General. 

«=98  (Ky.)  Title  to  lands  dedicated  for  public 
use  may  be  acquired  by  adverse  possession,  but, 
under  Ky.  St.  1015,  f  2546,  written  notice  to 
city  auUiorities  is  necessary  in  the  case  ol 
streets,  etc.— Home  Laundry  Co.  v.  City  of  Lou- 
isville, 182  S.  W.  645. 

(B)  Aetna!  Possession. 

«=»ie  (Tex.OivApp.)  The  building  of  logging 
railroad  coupled  with  the  cutting  of  timber,  etc., 
from  land  available  only  for  timbering  purpos- 
es, held  to  show  adverse  possession  within  the 
five-year  limitation  statute  (Rev.  St.  Art.  5674). 
— Billingsley  ▼.  Houston  Oil  Go.  of  Texas,  182 

s.  w.  sra. 

(B)  DnratlOB    and    Contlnatty   ot   Posses- 

sion. 

€=957  (Tex.Civ.App.)  Where  defendant  set  up 
adverse  possession  under  the  five-year  statute 
(Bev.  St.  art  6674),  evidence  held  insufficient 
to  show  that  defendant  or  its  predecessor  had. 
for  any  continuous  period  of  five  years,  held 
the  land  adversely. — Billingsley  v.  Houston  Oil 
Co.  ol  Texas,  182  S.  W.  873. 

(F)  Hostile  Charaoter  at  Possession. 

4s»60  (Ky.)  That  one  having  easement  of  way 
occasionally  locked  the  gate  and  would  not 
permit  others  to  use  it  and  often  allowed  his 
stock  to  pasture  on  the  way,  was  not  sufficient 
to  apprise  the  owner  of  the  land  that  owner  of 
easement  was  asserting  a  hostile  title  to  the 
land  itself.r-0'Banio&  t.  Cunningham,  182  8. 
W.  185. 

4=971  (Ky.)  Deeds  describing  no  lands  and  not 
adcnowledged  by  anybody,  held  not  deeds  to 
land  with  definite  bonndary,  but  at  most  to  con- 
stitute color  of  title.— QUbert  t.  Parrott,  182  S. 
W.  859. 

«=982  nCex.Civ.AppJ  Under  Rev.  St  arts. 
6786.  6789,  6790,  6791,  a  deed,  duly  deposited 
with  the  clerk  for  record,  must  be  considered  as 
recorded  within  article  6674,  fixing  a  five-year 
limitation  for  recovery  of  land.— Billingsley  v. 
Houston  Oil  Ca  of  Texas,  182  S.  W.  373; 
«S982  (Tex.Civ.App.)  Under  Bev.  St  art  6824, 
making  unrecorded  deeds  void  against  sabae- 
quent  purchasers,  an  unrecorded  deed  held  color 
of  title  within  the  three-year  limitation  law  (ar- 
ticles 5672.  5673).— Phelps  v.  Pecos  Valley 
Southern  Ry.  Co.,  182  S.  W.  1166. 
4=>85  (Tex.Civ.App.)  Adverse  possession  is  to 
be  taken  strictly,  and  every  presumption  is  in 
favor  of  a  possession  in  solMidiiuition  to  the 
rightful  owner. — Billinmley  v.  Houston  Oil  Go. 
of  Texas,  182  S.  W.  3T^ 

n.  OPERATION  AJfB  EFFECT. 
(A)  Dxteat  o<  Poaaeaslon. 

4=>I00  <Ark.)  One  who  takes  possession  ot  a 
part  of  a  tract  of  unoeeai^ed  land  under  a 
tax  deed  conveying  the  entire  tract  acquires 
title  to  the  entire  tract  by  limitation  after  two 
years,  though  the  tax  sale  yrna  void,  in  the  ab- 
sence of  actual  possession  by  the  true  owner 
of  some  portion  of  the  land. — Bari  t.  Harris, 
182  S.  W.  273. 

«=»I00  (Ky.)  Where  the  calls  in  a  deed  did  not 
close,  and  appellant,  who  went  into  poeseasion. 
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occupied  a  parcel  of  land  which  ai^arcntly  was 
excluded  from  the  operation  of  the  grant,  held, 
that  the  clause  of  esclveion  will  be  deemed  to 
have  been  inserted  through  mistake. — Shire  v. 
Janes,  182  S.  W.  602. 

4=»I03  (Ky.)  Constructive  possession  to  well- 
defined  and  marked  boundaries  of  tract  arising 
from  actual  possession  of  part  held  not  to  ex- 
tend to  lands  subsequently  purchased  from  a 
different  vendor  and  having  a  different  cliain 
of  title.— Gilbert  ▼.  Parrott,  182  S.  W.  858. 

m.  PI.EAOING,  EVTDENCE,  TRXAX, 
AlfD  REVIEW. 

«a»ll2  <Tex.QiT.App.)  One  relying  on  adverse 
possession  has  the  burden  of  proving  it — Bil- 
lingsley  v.  Houston  Oil  Go.  of  Texas,  182  S.  W. 

•iio. 

®=all4  (Ark.)  Evidence  held  insufficient  to  es- 
tablish title  by  adverse  possession  in  one  who 
paid  taxes  and  occupied  only  a  portion  of  the 
land  claimed.— Earl  v.  Harris.  182  S.  W.  273. 
^=>II4  (Ky.)  Evidence  held  to  show  that  ap- 
pellant had  possessory  title  to  a  parcel  of  land 
which  he  occupied,  thoug-h  the  deed  nnder  which 
he  claimed  was  of  no  effect,  except  as  a  parol 
rift,  the  description  being  wholly  insufficient — 
»hive  V.  Janes,  182  S.  W.  602. 

AFFIDAVITS. 

See  Attachment,  «=391,  122;  Contempt  9=> 
54 ;  Criminal  Law,  «=>957 ;  Depositions ;  Di- 
vorce, ®=3lll;  Evidence,  4=>318;  Extradi- 
tion, 4=335. 

<8=>2  (Tex.Or.App.)  The  affidavit  introduced  by 
the  state  should  not  b«  considered,  the  oath 
thereto  being  taken  by  counsel  for  the  state. — 
Melton  T.  State,  182  S.  W.  28». 

AGENCY. 

See  Principal  and  Agent 

AGREED  CASE 

See  Appeal  and  Elrror,  4=9846;  Subminlon  of 
Controversy. 

AGRICULTURE. 

See  Waters  and  Water  (bourses,  «=>254. 

AIDER  BY  VERDICT. 

See  Appeal  and  Error,  4=31068;  Indictment 
and  Information,  4=>202. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  4=»333;  Witneases, 
«=>58. 

ALIMONY. 

See  Divorce,  i8s>241 ;  Husband  and  Wife,  4s> 
286H-289. 

ALLOWANCE 

See  Divorce,  4=>221,  227. 

ALTERATION  OF  INSTRUMENTS. 

See  Principal  and  Surety,  4=»101;  B«fomia- 
tion  of  Instruments. 

AMENDMENT. 

See  Appeal  and  Error,  4=>648-668;  Attach- 
ment, 4=»122;  Limitation  (A  Actions,  4=3 
127;    Pleading,  4=»248. 


AMOUNT  IN  CONTROVERSY. 


See  Apj 


ee  Appeal  and  Error,  4=>46-^ '.   Courts, 
IflO,  247;    Justices  of  thp  Peace,  4=»44. 


ANIMALS. 

See  Carriers,  4=9207-230;   •Railroads,  4=>860, 
411-446. 

4=s3lO  frex.Or.App.)  In  a  prosecutioD  for  cattle 
theft,  where  defendant  claimed  that  he  bought 
the  black  muley  cow  charged  to  have  been  stol- 
en, testimony  as  to  his  taking  and  possession  of 
a  red  cow  was  admissible. — Sullenger  v.  State, 
182  S.  W.  1140. 

4=>I0  (Tex.CiwApp.)  In  action  to  recover 
hides  with  sequestration  by  plaintiff  and  replevy 
by  defendants,  held,  that  plaintiff's  brana,  al- 
though not  properly  recorded,  was  admissible  to 
identify  animals  from  which  hides  were  taken 
if  ownership  of  animals  with  that  brand  wax 
otherwise  shown,  and,  if  not  recorded,  was  iiil- 
missible  to  identify  them.— Herrera  v.  Marquee, 
182  S.  W.  1143. 

ANNULMENT. 

See  Marriage. 

APARTMENT  HOUSES. 

See  Landlord  and  Tenant  4=3l64, 187. 

APPEAL  AND  ERROR. 

See  (Certiorari ;   Courts,  4=>^7 ;  Criminal  Law, 

4=>1020-im;  New  Trial. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

I.  KATimE  AMD  FORM  OF  REMEDY. 

4=>S  (Tex.Ciiv.App.)  The  remedy  against  a 
judgment  voidable  oecause  against  a  minor  not 
represented  by  a  guardian  ad  litem,  the  fact  of 
infancy  appearing  on  the  face  of  the  record,  is 
by  wnt  of  error  and  not  bill  of  review.— Kidd 
V.  Prince.  182  S.  W.  726. 

in.  DEOtSIONS   REVIEWABZ.E. 

(B)   Natare  of  SnbJeet-BIatto  and  OkArac* 
ter  of  Parties. 

4=341  (Ky.)  The  CJonrt  of  Appeals  has  juris- 
diction to  review  the  judsjment  of  the  circuit 
court  in  an  action  to  enjoin  levy  of  execution 
for  |75,  despite  Ky.  St  i  9B0,  providing  that 
an  appeal  may  be  taken  to  the  (Jourt  of  Appeals 
from  the  judgment  of  the  circuit  court,  except 
from  a  judgment  for  the  reeorery  of  money  or 
personalty,  where  the  amouut  in  controversy  is 
less  than  S600.— Koitucky  River  Hardwood  Co. 
V.  Noble,  Ig  S.  W.  941. 

(C)  Amonnt  or  Talae  1b  CoatroTerar. 

4=345  (Ky.)  From  an  order  directing  the  pay- 
ment at  one  time  of  alimony  in  the  sum  of  $200 
or  more,  within  the  jurisdiction  of  the  0>nrt  of 
Appeals,  an  appeal  may  be  taken  ,to  that  court, 
as  such  an  order  is  a  judgment  for  the  recovery 
of  money  within  Ky.  St  g  950.— Van  Meter  v. 
Va»  Meter,  182  S.  W.  950. 
4=>6I  (Ky.)  Under  Ky.  St  I  960,  prescribing 
the  jurisdiction  of  the  (3ourt  of  Appeals,  held. 
that  appeal  from  order  directing  payment  of 
alimony  at  $4  per  week,  without  showing  that 
the  amount  paid  had  equaled  the  amonnt  requi- 
site to  jurisdiction,  would  be  dismissed. — Von 
Meter  v.  Van  Meter,  182  S.  W.  960. 

(D)   Finality  of  Determination. 

4=370  (Ky.)  Where  defendant  without  enter- 
ing its  appearance,  moved  the  court  to  quash 
the  return  on  the  summons,  and  the  court  made 
an  order  sustaining  the  motion,  no  appeal  lies 
from  sucii  order,  as  it  was  not  final.— Edmonds 
v.  David  G.  ESrans  &  C!o.,  182  S.  W.  207. 
4=>78  (Ark.)  Orders  overruling  demurrers  to 
the  complaint  based  on  constitutionality  of  the 
law  nnder  which  the  complaint  was  drawn  held 
not  final  orders  and  not  appealable  nnder  Kir^ 
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by's  Dig.  {  1188,  declaring  the  judgments  and 
orders  which  shall  be  appealable. — State  v. 
Grpenvllle  Stone  &  Gravel  Co.,  182  S.  W.  BC5. 
Where  the  court  snstained  demurrer  to  one 
count  of  a  complaint,  but  made  no  final  order 
dismiasing  that  portion  of  the  complaint,  its  or- 
der was  not  appealable,  dnoe  it  did  not  finally 
dispose  of  the  cause. — Id. 

V.  PRESENTATION    AND    RESERVA- 
TION IN  LOWER  COURT  OF 
OROITNSS   OF  REVIEW. 

(A)    ■■■nes  mn*  (taesttoaa  in  Lower  Coart. 

C=>I69  (Tex.CiT.App.)  An  assignment,  not  pre- 
!>ented  in  trial  court,  cannot  be  considered  on 
nppcnl.— Billingsley  t.  Houston  Oil  Co.  of  Tex- 
as, 182  S.  W.  373. 

€=>I71  (Ky.)  Where  the  case  for  plaintiff  was 
submitted  to  the  jury  under  instructions  pre- 
senting correctly  his  theory,  he  cannot  complain 
because  the  court  did  not  permit  a  recovery  on 
some  other  theory. — Clark  v.  Owensboro  Ci^  B. 
Co.,  182  S.  W.  930. 

^s>l7l  (Mo.App.)  Where  a  case  was  tried  be- 
low on  a  particular  theory,  held,  that  on  appeal 
plaintiff  could  not  contend  that  the  pleading 
did  not  raise  such  issue. — Joblin  v.  Illinois 
Surety  Co.,  182  S.  W.  143. 
^s>l7l  (Mo.App.)  Where  a  case  is  tried  on 
one  theory,  questions  arising  from  a  different 
theory  will  not  be  considered  on  appeal. — De- 
lano T.  Roberts,  182  S.  W.  771. 
^=9 17 1  (Mo.App.)  The  court  on  appeal  will  re- 
view a  cause  on  the  theory  adopted  by  the  par- 
ties and  the  trial  court.— Earls  t.  Earls,  182  S. 
W.  1018. 

^=»t73  (Ark.)  Where  the  adverse  parties  failed 
to  deny  the  allegations  of  a  defendant's  cross- 
complaint,  but  dppositions  were  taken  on  all 
sides  of  the  issue  raised  and  were  read  in  evi- 
dence on  trial  without  objection,  defendant's  in- 
iiistence  that  the  allegations  of  his  crosa-com- 
))!aint  should  be  taken  as  confessed,  made  for 
the  first  time  on  appeal,  came  too  late. — Reyn- 
olds V.  Polk,  182  S.  W.  544. 
<8=>I73  (Tex.Civ.App.)  Where  defendants  fail- 
ed to  plead  jpsyment  of  water  rent  sued  for,  or 
to  request  submission  of  that  issue  to  the  jury, 
failnre  to  submit  it  was  not  ground  for  rever- 
sal, in  view  of  Rev.  St.  1!)11,  art.  1085.— Ben- 
nett T.  Rio  Ghrandc  Cttnal  Co.,  182  S.  W.  718. 

<B)   Obleetlona   and   Motlnaa,   and  Rnllava 
Thereon. 

^=3 185  (Ky.)  The  contention  that  the  court  be- 
low had  no  jurisdiction  will  not  be  considered  on 
appeal,  where  the  objection  was  not  properly 
made  m  the  lower  court. — Nolin  Milting  Co.  v. 
White  Grocery  Co.,  182  S.  W.  191. 
<S=>200  (Ky.)  A  party,  not  objecting  to  an  Im- 
properly selected  jury  panel,  was  not  entitled  to 
a  reversal  because  thereof. — Imperial  Jellico  Coal 
Co.  V.  Bryant,  182  S.  W.  205. 
$=9204  (Mo.App.)  Appellant  cannot  complain 
of  the  admission  of  evidence  to  which  it  failed  to 
object  below.— Greenfield  v.  Roberts  Cotton  Oil 
<:o.,  182  S.  W.  1052. 

^=»206  (Ky.)  Action  of  court  in  limiting  num- 
ber of  witnesses  to  three  on  one  point  held  not 
ftresented  f  jr  review  in  absence  of  objection  be- 
ow. — Bishop  V.  Newman's  Ex'r,  1.S2  S.  W.  1(K>. 
«=»2I2  (Mo.App.)  Where  plaintiff  did  not  ask 
a  directed  verdict  against  one  defendant,  but 
voluntarily  treated  the  tcstimonjr  as  raising  an 
issue  for  the  jury  as  to  his  liability,  the  court 
on  appeal  conld  not  consider  the  issue  of  suffi- 
ciency of  evidence,  under  Rev.  St  1909,  $ 
2081;  no  express  decision  in  such  case  having 
been  made  as  required  by  statute.— Swift  &  Co. 
v.  Epps,  182  S.  W.  1024. 

4s»2l6  (Ky.)  Mine  employ^,  appealing  from 
Judgment  for  defendant,  held  in  no  position  to 
take  advantage  of  employer's  failure  to  furnish 
proper  and  sufficient  caps  and  proiis,  where  in- 
struction  presenting   this  matter   was  not  le- 


quested. — Imperial  Jdlioo  Goal  Co.  ▼.  Bryant, 
182  S.  W.  2m. 

&s>2ie  (Ky.)  A  party  may  not  complain  of  m 
failnre  of  the  court  to  give  instructions,  unless 
he  offers  an  instruction  on  the  question. — Che>- 
apeake  &  O.  Ry.  C^.  v.  Shaw,  182  S.  W.  663. 

A  party  who  fails  to  call  the  court's  atten- 
tion to  an  immaterial  error  in  an  instruction 
and  to  request  that  it  be  remedied  will  not  be 
permitted  to  complain  thereof  on  appeaL — Id. 
€=9216  (Mo.App.)  Where  an  instruction,  gen- 
eral in  character,  authorises  a  recovery  for  loss 
of  probable  support,  defendant's  failure  to  re- 
quest an  instruction  limiting  recovery  to  nom- 
inal damages  is  a  waiver  of  its  right  to  com- 
plain on  appeal  of  the  general  character  of  the 
instruction.— Carter  v.  Wabash  B.  Co.,  182  S. 
W.  1061. 

«=>230  (Tex.Oiv.AppJ  Under  Rev.  Civ.  St 
1911  art  1971,  as  amended  by  Acta  33d  Leg.  c. 
58  (Vernon's  Sayles'  Ann.  (jiv.  St  1914,  art 
1971),  defendant,  who  did  not  object  to  the 
court's  charge  before  it  was  given  or  present 
appropriate  charges,  waived  any  errors,  and 
must  be  considered  as  having  adopted  tha 
charge.— GUbert  v.  Fuhrman,  182  S.  W.  51. 
®3»230  (Tez.Civ.App.)  Where  appellant  except- 
ed and  filed  notice  of  appeal  after  the  filing  of 
findings  of  fact  and  conclusions  of  law,  and 
after  expiration  otf  Uie  term  filed  an  objection 
to  the  same,  but  the  matter  was  not  brought 
to  the  attention  of  the  trial  court,  appellant 
cannot  complain  of  them  on  appeal. — Broussard 
V.  Le  Blanc,  182  8.  W.  7& 
«=9230  (Tex.Civ.App.)  The  refusal  of  a  r»- 
quested  charge  will  not  be  reviewed  where  ex- 
ceptions as  required  by  Vernon's  Sayles'  Ann. 
Civ.  St  1014,  art  2061,  were  not  taken  at  trial. 
—West  Texas  Supply  Co.  v.  Dunivan.  182  S. 
W.  426. 

<8=>242  (Ark.)  Under  Kirby's  Dig.  ||  5991, 
5993,  where  the  record  shows  no  order  passing 
upon  defendant's  motion  to  transfer  the  cause 
from  the  chancery  to  the  circuit  court,  defend- 
ant will  be  deemed  to  have  waived  such  motion. 
— Saodeia  t.  W.  B.  Worthea  Co..  182  B.  W. 
549. 

(C)  HzecptlaMa. 

^=>254  (Tex.Civ.App.)  Where  petition  clearly 
showed  it  stated  a  cause  of  action  within  juris- 
diction ol'  county  court,  held  that  though  plain- 
tiff did  not  present  exceptions  in  the  court  be- 
low to  the  sustaining  of  an  exception  to  the  pe- 
tition and  assessing  of  costs  up  to  that  time 
against  him,  the  matter  would  be  reviewed  on 
appeaL-Opiela  v.  Manka,  182  S.  W.  1166. 
$=9260  (Ky.)  Action  of  court  in  limiting  num- 
ber of  witnesses  to  three  on  One  point  hcli  not 
presented  for  review  in  absence  of  exception  be- 
low.—Bishop  V.  Newman's  Ex'r,  182  S.  W.  165. 

$=3263  (Tex.Civ_App.)  An  objection  that  an  in- 
struction was  too  broad  bei5ause  it  failed  to  pro- 
vide that  no  recovery  could  be  had  for  injuries 
due  to  the  plaintiff's  own  ncKlifcenoe  subsequent 
to  the  hijury  coald  not  be  conRidere<l  on  appeal, 
when  not  presented  by  exceptions  below.— Gal- 
veston, n.  &  S.  A.  Ry.  Co.  V.  Watts,  182  S.  W. 
412. 

$=9263  (Tex.CSv.App.)  Under  Rev.  St  1011, 
art  2061,  as  amended  by  Acta  33d  Log.  c.  59. 
«  3  (Vernon's  Sayles'  Ann.  Civ.  St  1014,  art 
2061).  providing  that  the  ruling  of  the  court 
in  giving,  refusing,  or  qualifying  instruetinns 
shall  be  regarded  as  approval,  unless  ex- 
cepted to,  where  no  bill  of  exception.-)  is  re- 
served to  a  charge  attacked  on  appeal,  the 
charge  cannot  be  considered  on  appeal. — Ben- 
nett V.  Rio  Grande  Canal  Co.,  182  8.  W.  713. 
$=326+  (Tex.Clv.App.)  Where  no  exception  was 
directed  to  a  special  verdict  the  appellate  court 
need  not  refer  to  the  statement  of  facts  to  de- 
termine whether  the  evidence  was  sufficient  to 
support  it.— West  Texas  Supply  Co.  v.  Dunivan, 
l^S.  W.  42B.  e^ 
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^3>26S  (Tex.ClT.App.)  A  finding  unezcepted  to 
tn  the  trial  court  and  not  cballenged  on  appeal 
JDUBt  be  taken  as  concInsiTe  for  purposes  of  the 
appeal.— Texas  Co.  v.  Charles  Clarke  ft  Co., 
182  S.  W.  351. 

4=»270  (Mo.App.)  Where  court,  on  motion  to 
set  aside  order  denying  new  trial,  required  en- 
try of  remittitur  and  rendered  new  judgment, 
defendants'  failure  to  except  thereto,  or  to  move 
to  set  it  aside,  held  not  to  prevent  review  on  ap- 
peal.—Ward  V.  Harvey,  1&  S.  W.  106. 

(D)  Mottona  for  ITerr  Trial. 

«=>293  (Ark.)  Under  Kirby's  Dig.  S  6215,  pro- 
viding that  a  new  trial  ia  a  re-examination  in 
the  same  court  of  an  issue  of  fact  after  a  ver- 
dict or  a  decision  by  the  court,  where  there  is 
no  motion  for  new  trial  filed  in  the  case  the 
Suprepie  Court  cannot  inquire  into  the  correct- 
ness of  the  trial  court's  decision  on  the  issues  of 
fact.— Harry  v.  Williams,  182  S.  W.  540. 

The  rule  that  the  Supreme  Court  cannot  in- 
auire  into  the  correctness  of  the  trial  court's 
oecision  on  issues  of  fact  where  no  motion  for 
new  trial  was  filed  in  the  case  applies  to  ail 
trials  at  law. — Id. 

<3=>30l  (Mo.)  A  party  who  takes  exceptions  to 
report  of  a  referee,  which  exceptions  the  court 
overrules,  jnust  call  the  court's  attention  there- 
to in  motion  for  new  trial,  or  the  rulings  will 
not  be  reviewed.— Mechanics-American  Nat. 
Bank  of  St  Louis  v.  Kowell,  182  S.  W.  98&. 
€=3301  (Mo.App.)  Wliere  a  motion  for  a  new 
trial  contains  no  assignment  that  the  verdict 
was  excessive,  an  instruction  authorizing  a  re- 
covery for  loss  of  probable  support  when  there 
is  no  evidence  of  decedent's  earnings  will  not  be 
regarded  as  reversible  error.— Carter  v.  Wabash 
R.  Co.,  182  S.  W.  1001. 

4=»30l  (Tex.Civ.Ai>p.)  Under  Bev.  St  1911, 
art.  1U12,  constituting  the  motion  for  new  trial 
the  assignments  of  error,  objection  to  submis- 
sion of  special  issue  not  continued  in  motion 
for  new  trial  held  waived. — Ft.  Worth  Belt  Ry. 
Co.  V.  Jones,  182  S.  W.  1184 

Vn.  REQinSTTES  AND  FROOEEDZNOS 
FOR  TRAKSFER  OF   CAUSE. 

(O)   ParB>en«  of  Keen  or  Costii,  and  Bonda 
or  Other   Seonrltlea. 

9S9387  (Tex.Oiv.Apo.)  Where  an  appeal  bond 
was  not  shown  to  have  been  filed  until  more 
than  .30  days  after  the  order  overruling  the  mo- 
tion fnr  a  new  trial,  it  was  not  filed  to  time,  and 
the  appeal  will  be  dismissed.— Spauldlng  Mfg. 
Oo.  V.  KuykendaU,  182  S.  W.  371. 

Z.  RECORD  AMB  PROOEEDXHOS  HOT 
IN  RECORD. 

(A)   Matter*  to  be  Bhovrn  by  Reeord. 

4=»50l  (Ark.)  Improper  argument  will  not  be 
reviewed  where  the  record  does  not  show  the 
reservation  of  ezoeptiona  thereto. — Shearer  v. 
Farmers'  &  Merchants'  Bank,  182  S.  W.  262. 

^i»502  (Mo.App.)  Complaints  embraced  in  mo- 
tion for  new  trial  held  not  reviewable,  where 
the  record  did  not  show  proper  exceptions  to 
denial  of  the  motion,  notwithstanding  Court  of 
Appeals  rule  26  (18&  8.  W.  xv).— Starr  ▼.  Pen- 
field,  182  S.  W.  113. 

€=»5 1 1  (Mo.App.)  Where  the  abstract  failed  to 
state  that  the  bill  of  exceptions,  stated  to  have 
been  filed  at  a  date,  which,  in  view  of  Che  time 
appeal  was  taken,  was  too  late,  was  duly  filed, 
as  permitted  by  rule  32  of  the  Springfield  Court 
of  Appeals  (169  S.  W.  xxiv),  but  the  respondent, 
objecting,  failed  to  state  as  a  matter  of  fact 
that  no  order  of  court  was  made  extending  the 
ttme  for  filing  as  required  by  rule  15  (169  S. 
W.  xxi),  matters  brought  up  by  the  biU  will 
be  considered.— Greenfield  v.  Roberts  (^tou  Oil 
Co.,  182  S.  W.  1052. 


For  cases  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  B«ri««  *  Indexes  see  same  topic  and  KBT-NVMBUB  O 


(B)   Seope  aad  Ceateats  of  Reeord. 

«=s5l6  (Ark.)  The  recital  of  the  transcript  as 
to  a  discussion  between  the  attorneys  for  the 
defendant  and  the  court  relative  to  its  jurisdic- 
don  did  not  become  a  part  of  the  record. — San- 
ders v.  W.  B.  Worthen  Co..  182  S.  W.  549. 
®=>520  (Ark.)  Counsel  for  defendants,  moving 
to  transfer  the  cause  from  the  chancery  to  the 
circuit  court,  to  preserve  their  objections  to  the 
jurisdiction  of  the  chancery  court,  should  have 
caused  entry  of  record  of  an  order  overruling 
the  motion  to  transfer,  which  order  would  have 
become  part  of  the  record  on  appeal. — Sanders 
V.  W.  B.  Worthen  Co.,  182  S.  W,  549. 
<S=9S23  (Ark.)  It  was  proper  for  the  parties 
to  agree  that  the  testimony  should  be  tran- 
scribed and  used  as  depositions,  and  such  tran- 
scribed testimony  became  a  part  of  the  record 
on  appeal.— Sanders  v.  W.  B.  Worthen  Co.,  182 
S.  W.  549. 

®=>537  (Mo.App.)  Under  Rev.  St.  1909,  §  2029, 
as  amended  by  Laws  1911.  p.  139,  where  an  ap- 
peal to  the  Springfield  (?ourt  of  Appeals  was 
granted  December  14,  1914,  which  was  returna- 
ble to  the  MarcB,  1915,  term  of  the  coort,  the 
bill  of  exceptions  filed  September  13,  1915,  no 
order  of  the  conrt  having  been  made  extending 
the  time  to  file,  was  filed  too  late  for  considera- 
tion.—Greenfield  T.  Roberts  Cotton  Oil  Co.,  182 
S.  W.  1052. 

(C)   Neeeaalty  of  BUI  of  Exceptions,  Caae, 
or  Statement  of  Facta: 

&=>5A4  (Tex.Civ.App.)  Where  improper  argu- 
ment was  not  preserved  by  bill  of  exceptions, 
and  only  the  pleadings  containing  reflections 
on  appeUants  were  before  the  appellate  court, 
the  matter  cannot  be  reviewed  on  appeal,  as  it 
could  not  be  determined  by  the  J>leading8. — 
Broussard  v.  Le  Blanc,  182  S.  W.  78. 

(K)  Abstracts  of  Record. 

<S=>58I  (Mo.App.)  Under  Court  of  CiyH  Ap- 
peals rule  26  (168  S.  W.  xv),  held,  that  an  ab- 
stract stating  that  the  "bill  of  exceptions  was 
duly  filed"  was  not  defective,  though  it  failed 
to  state  that  it  was  filed  at  the  term  of  trial 
or  extension  granted  or  when  it  was  filed.— 
Starr  v.  Penfield,  182  S.  W.  113. 
«=3S8I  (MoJWpp.)  Under  Rev.  St  1909,  |  2048, 
providing  a  short  method  of  appeal,  the  abstract 
should  snow  that  a  bill  of  exceptions  was  duly 
filed,  and  that  it  contained  those  matters  which 
can  be  made  part  of  the  record  in  bo  other  way. 
—Greenfield  v.  Roberts  Cotton  Oil  Co.,  182  S. 
W.  1052. 

4=3592  (Mo.)  Where  def^idant  duly  ai>pealed, 
filing  short-form  transcript,  but  no  abstract  as 
required  by  court  rules  11,  12,  13  (169  S.  W. 
ix),  the  appeal  will  be  dismissed.- Pullar  v.  St 
Louis  ft  S.  F.  R.  Co.,  182  Su  W.  740. 
«=9592  (Mo.App.)  Failure  to  comi^ly  with  Rule 
15  (IC^  S.  W.  xxxi),  requiring  an  abstract  of 
the  evidence  on  appeal,  requires  an  affirmance. 
-King  v.  King,  182  S.  W.  1047. 

(I)  Defects,    Objeetlona,   Amendment,   and 
Correction. 

<S=»648  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1608,  court  cannot  con- 
sider an  exception  to  charge  when  the  part  of 
^e  transcript  containing  the  purported  bill  of 
exceptions  was  inserted  by  the  clerk  after  the 
transcript  had  been  filed  in  the  Court  of  Civil 
Appeals  and  more  than  90  days  after  the  appeal 
bond  had  been  perfected.— White  v.  Barrow,  1^ 
S.  W.  1154. 

®=3656  (Ark.)  Where  the  record  showed  the 
special  judge  was  qualified  and  duly  elected 
under  Const.  1874,  art  7,  |  21,  submission  on 
appeal  will  not  be  postponed  to  perfect  the 
record,  where  the  only  ground  of  appeal  was 
the  invalidity  of  the  election  of  the  special 
judge.— Stephens  v.  Universal  Stenotype  Co., 
182  S.  W.  27a  J/ 


Appeal  aad  Erro* 


182  SOUTHWESTERN  RBPORTBB 


1206 


(<n  CwnelualTeneaa    muA    Bffeet,    Impeaeli- 
Ing:  nuit  ContratllotlnK. 

^=3664  (Tex.CiT.App.)  Where  there  is  a  con- 
flict between  a  bill  of  exceptions  and  statement 
of  facts  as  to  proceedings  at  trial,  the  state- 
ment controls.— Southern  Kansas  Ry.  Co.  of 
Texas  v.  Hughey,  182  S.  W.  361. 

(K)   (taeatlona  Presented  tor  ReTleir. 

$=9671  (Ark.)  Where  appellant  failed  to  ab- 
stract the  evidence  or  the  pleadings  in  a  former 
case  between  the  same  parties,  the  appellate 
court  will  not  determine  whether  the  iitadinija 
of  the  chancellor  were  warranted  by  the  evi- 
dence or  whether  defendant's  plea  of  res  ad- 
judicata  was  improperly  denied. — Barr  v.  Weav- 
er, 182  S.  W.  267. 

^=>677  (Ky.)  Where  bill  of  exceptions  com- 
plaining of  the  overruling  of  motion  to  quash 
summons  and  return  for  fraud  in  obtaining 
service  did  not  contain  all  the  evidence,  the  rnl- 
ing  is  not  reviewable. — Stevens  &  Elkins  v.  Lew- 
is-Wilson-Hicks Co.,  182  S.  W.  840. 
€=>699  (Tex.Civ.App.)  Where  exceptions  were 
reserved  to  an  order  overruling  objections  to  a 
charge,  but  the  order  failed  to  show  that  the 
objections  were  made  before  the  charge  was  giv- 
en, the  pr<q;)riety  of  the  charge  could  not  be 
considerM  on  appeal.— Bennett  v.  Rio  Grande 
Canal  Co.,  182  S.  W.  713. 
9=3704  (Tex.Civ.App.)  Without  the  evidence, 
a  finding  of  the  value  of  improvements  put  on 
land  cannot  be  disturbed  on  appeal. — Bean  v. 
Cook,  182  S.  W.  1166. 

(I<)  Matters  Hot  Apparent  of  Reeortt. 

$=97 1 3  (Tenn.)  In  the  absence  of  an  assign- 
ment of  error  and  a  bill  of  exceptions  present- 
ing the  question  of  the  refusal  of  an  amendment, 
the  matter  cannot  be  reviewed,  though  the  ac- 
tion of  the  judge  appeared  in  the  motion  for 
new  triaL— Richmond  Type  &  Electrotype 
Foundry  v.  Carter,  182  S.  W.  240. 

Zr   ASSIOMMEHT  OF  EBROB8. 

$=9719  (Tenn.)  In  the  absence  of  an  aasign- 
ment  of  error  and  a  bill  of  exceptions  present- 
ing the  question  ot  the  refusal  of  an  amendment, 
the  matter  cannot  be  reviewed,  though  the  ac- 
tion of  the  judge  appeared  in  the  motion  for 
new  trial.— Richmond  Type  &  Electrotype  Foun- 
dry v.  Carter,  182  8.  W.  240. 
$=3719  (Tex.CiT.App.)  On  appeal  from  an  or- 
der declining  to  continue  a  temporary  injunc- 
tion, appellants  are  not  required  to  file  briefs 
containing  formal  assignments  of  error. — Auto 
Transit  Oo.  v.  City  of  Ft.  Worth,  182  S.  W. 
685. 

$=»724  (Tex.CiT,App.)  An  assignment  of  error 
which  is  vague  and  uncertain  and  does  not 
point  out  any  distinct  error,  need  not  be  con- 
sidered.—West  Texas  Supply  Co.  v.  Dunivan, 
182  8.  W.  428. 

$==>730  (Tex.Civ.App.)  An  assignment  of  error, 
eomplaining  that  an  instruction  was  uncertain, 
(vnfusing,  and  misleading  and  calculated  to 
mislead  the  jury  and  prejudicial  to  plaintiff, 
held  too  general  to  be  considered.— McOraw  v. 
Galveston,  H.  &  S.  A.  Ry.  Ca,  182  S.  W.  417. 
$s=»732  (Ho.App.)  Assignments  of  error  that  the 
conrt  erred  in  OTerruling  defendant's  motions 
for  new  trial  and  in  arrest  present  nothing  for 
review.— Collins  v.  Smith,  182  S.  W.  1087. 
$=3736  (Tex.Civ.App.)  An  assignment  of  error 
should  not  be  multifarious. — West  Texas  Sup- 
ply Oo.  T.  DnniTsn,  182' S.  W.  426. 

$=3742  (Tex.Civ.App.)  An  assignment  of  error 
in  the  admission  of  evidence  cannot  be  consid- 
ered, where  the  statement  following  it  does  not 
show  what  objection  wan  m.nde  to  the  evidence. 
—Houston  Chronicle  Pub.  Co.  v.  Bowen,  182  S. 
W.  61. 

In  action  for  libel,  assignment  of  error  in  ad- 
mission «f  evidence  tht^t  plaintiff  was  not  takes 


before  a  magistrate  before  his  arrest  held  not 
supported  by  the  statement — Id. 
$s>742  (Tex.Civ.App.)  An  assignment  that  the 
trial  court  erred  in  setting  aside  a  judgment 
rendered  at  a  former  term  can  be  reviewed  only 
upon  a  full  statement,  showing  what  issues  were 
joined  and  what  the  evidence  was  on  the  for- 
mer trial.- Shipp  v.  Cartwright,  182  S.  W.  70. 

An  assignment,  complaining  that  the  court  err- 
ed in  not  disregarding  findings  of  the  jury  on 
special  issues  and  In  not  rendering  judgment  for 
plaintiff  despite  them,  cannot  be  considered 
where  not  accompanied  by  a  statement  showing 
the  evidence  and  the  proceedings. — Id. 

An  assignment  of  error,  followed  by  a  proposi- 
tion not  germane,  will  not  be  considered. — Id. 

An  assignment,  complaining  of  the  introduc- 
tion of  testimony  given  by  plaintiff  on  a  for- 
mer trial,  presents  nothing  for  review,  where 
the  statemmt  did  not  show  the  nature  of  the 
testimony,  its  materiality,  or  the  objections 
urged. — Id. 

$=3742  (Tex.Civ.App.)  An  assignment  of  error, 
which  refers  to  no  paragraph  of  the  motion  for 
new  trial,  is  not  a  copy  of  any  part  thereof,  and 
is  not  followed  by  any  proposition  or  statement, 
as  provided  by  the  rules  governing  briefs  before 
the  Court  of  Civil  Appeals,  will  not  be  oonsid- 
ered.— Koch  v.  Noster,  182  S.  W.  372. 
$=3742  (Tex.Civ.App.)  An  assignment  of  error 
should  be  followed  by  a  proposition  germane 
thereto.— West  Texas  Supply  Co.  v.  Dunivan. 
182  S.  W.  425. 

An  assignment  of  error  shonld  be  followed  by 
an  appropriate  statement — Id. 
93>742  (Tex.Civ.App.)  Assig^iments  of  error  to 
the  failure  to  give  certain  special  issues,  which 
are  not  followed  by  statements  showiiu  what 
the  issues  were,  cannot  be  considered. — Bennett 
V.  Rio  Grande  Canal  Co.,  182  S.  W.  713. 
^=>750  (Tei.CiT.App.)  An  assignment  of  error 
complaining  of  the  refusal  to  direct  a  verdict 
for  defendant,  held  limited  to  the  question  of 
variance  between  pleading  and  proo£ — Gulf,  C. 
&  S.  F.  Ry.  Co.  v.  Tips,  182  8.  W.  1196. 

XXI.   BRIEF8. 

$=>758  (Te.T.Civ.App.)  Where  tlie  brief  on  ap- 
peal does  not  show  whether  objections  inter- 
posed to  the  charges  of  the  court  complained 
of  were  before  or  after  submission  to  the  jury, 
the  assignments  of  error  thereon  must  be  treat- 
ed as  waived.— Chicago,  R.  I.  &  G.  Ry.  Go.  v. 
Cosio,  182  S.  W.  83. 

$=3759  (Tex.QiT.App.)  Under  rule  29  for 
Courts  of  CiTU  Appeals  a42  S.  W.  xi«,  the 
Brief  of  an  appellant  preseots  no  matter  toe  re- 
view when  the  assignments  were  not  litwally 
copied  therein.— Shipp  v.  Cartwri^t.  182  8.  W. 
70. 

$=3759  (Tei.Oiv.AppJ  Under  Rev.  St  1911. 
art  1612,  Court  ot  Cftvil  Appeals  rule  29  (142 
S.  W.  xii),  and  rule  101a  (159  S.  W.  xi),  as- 
signments of  error  presented  in  the  brief  uf 
plaintiff  in  error  need  not  be  considered,  where^ 
they  are  not  portions  of  or  copied  from  the  mo- 
tion for  new  trial.— Tenneckeit  t.  Galveston 
Electric  Co.,  182  S.  W.  72. 
«=>759  (Tex.Civ.App.)  Under  the  rule  requir 
inf  assignments  of  error  to  be  copied  in  the 
brief,  an  assignment  in  the  brief  complaining; 
of  the  admission  of  part  of  the  testimony  of  a 
witness  will  not  be  considered,  where  the  as- 
signment in  the  motion  for  new  trial  complains 
of  the  admission  of  all  his  testimony. — Deweee 
V.  Nicholson,  182  S.  W.  396. 
$=>760  (Tex.Civ.App.)  Under  Rev.  St  19U,  art 
1612,  as  amended  by  Acts  33d  Leg.  c.  136  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  1612), 
making^  the  grounds  assigned  in  the  motion  for 
new  trial  constitute  the  assignments  of  ercor,- 
the  assignments  of  error  in  the  brief  must  be 
true  copies  of  the  corresponding  paragraphs  of 
the  motion  for  new  trial,  and  not  rewritten  or 
reconstructed  assignments. — Freeman  v.  Texas  &- 
P.  Ry.  Co.,  182  S.  W,  llfiS. 
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^=>T73  (Mo.)  Where  defendant  doly  appealed, 
filing  short-form  tranacript,  but  no  brief  as  re- 
quired by  court  rale  15  Q.69  S.  W.  ix),  the  ap- 
rl  will  be  dismissed.— PuUar  t.  St.  Louis  & 
F.  E.  Co.,  182  S.  W.  740. 

Xm.  DISMISSAX.  WITHDRAWAIs  OB 
ABANSONMEIfT. 

«s>78l  (Tbz.GiT.App.)  The  appeal  of  a  rail- 
road for  which,  at  the  instance  of  its  bondhold- 
er, a  receiver  has  been  appointed,  from  the  or- 
der of  appointment,  will  not  be  dismjssed  as 
moot  because  subse^ueutlr  another  receiver  is 
appointed  by  a  United  States  court,  and  the 
road  does  not  appeal  from,  and  apparently  ac- 
nnieBcea  in,  the  second  appointment. — Houston  tc 
B.  V.  Ry.  Co.  V.  Hughes,  182  S.  W.  23. 
<S=3803  (Mo.App.)  Where,  on  appeal  from  an 
order  dismissing  an  injunction  against  a  city, 
the  appeal  was  dismissed  without  remand,  held, 
.  that  the  appellant  plaintiff  loet  any  rights  he 
might  thereafter  have  to  apply  for  an  order  re- 
instating the  injunction.— Bowser  v.  City  of  St. 

Louis,  182  s.  w.  loea 

ZIV.   DOCKETS,    OAI.EKDARS.   AND 

PROCEEDINGS   FKELIMINABT 

TO  HEARINO. 

<S=a8l  I  (Tex.)  A  confession  of  error  after  the 
granting  of  a  writ  of  error  does  not  justify  the 
advancement  and  hearing  of  the  case  in  the  Su- 
preme Court  out  of  its  regular  order  upon  the 
docket.— Galveston.  H.  &  S.  A.  By.  Co.  v.  Dick- 
ens. 182  S.  W.  288. 

Where,  after  defendant  in  error  confessed  er- 
ror in  the  charge  to  secure  an  advancement  on 
the  docket,  he  filed,  in  good  faith  and  with  the 
Kouctinn  of  the  court,  a  written  argument  citing 
authorities  in  support  of  the  charge  to  afford 
the  court  the  benefit  thereof,  the  action  was  not 
sufhcient  basis  for  granting  of  plaintiff  in  er- 
ror's motion  to  vacate  the  advancement  of  the 
casa— Id. 

XV.  HEAHINO  AND  BEHEARINO. 

^s>fi33  (Tex.Oiv.App.)  A  motion  to  vacate  the 
opinion  and  judgment  of  a  Court  of  (Tivil  Ap- 
peals in  a  case  of  which  it  had  jurisdiction, 
made  in  such  court  nine  years  after  such  judg- 
ment was  rendered,  must  be  overruled. — Kme- 
gd  T.  RawUns,  182  S.  W.  705. 

XVI.   REVIEW. 
(A)   Scope  and  IDzteat  In  a«a«rsl. 

4=9843  (Arte.)  Where  a  vdfe  was  riding  in  the 
tonneau  of  an  automebile  which  her  husband 
was  driving,  and  the  machine  was  struck  by 
cars  of  the  defendant  which  were  making  a  fly- 
ing switch,  and  the  jury  found  for  the  husband, 
instructions  on  imputed  n^ligence  need  not  be 
considered.— Ft.  Smith  &  W.  B.  Oo.  T.  Pence, 
182  S.  W.  588. 

«=>845  (Mo.App.)  Where  the  facts  have  been 
agreed  upon,  and  a  statement  filed  in  the  case, 
the  court  on  appeal  must  regard  the  agreed  facts 
as  the  true  ones. — Hartman  v.  Chicago,  B.  & 
Q.  R.  Co.,  1S2  S.  W.  148. 

«;a854  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals will  afBrm  the  correct  judgment  below 
on  special  exception  to  the  petition,  though  the 
trial  court  assigned  the  wrong  reason  therefor. 
—Dublin  Fruit  Co.  v.  Neely,  152  S.  W.  406. 

(B)  Intevloentorr,  Collateral,  and  Bnpple- 
mentary  proeeedtnara  and  Qneatlona. 

<S=>870  (Ky.)  Where,  after  quashing  of  the  re- 
turn of  the  summons,  plaintiff  stated  that  he 
proposed  taking  no  further  steps,  and  the  court 
entered  judgment  dismissing  the  action  for  want 
of  inrisdirtlon  of  defendant,  plaintiff  could  ap- 
peal upon  the  necessary  exceptions,  and  thereby 
obtain  a  review  of  the  order  quashing  the  re- 
turn.—Kdmonds  ▼.  David  O.  Etrans  &  Co.,  182 
S.  W.  207. 


(C)   Parttca  Bntitled  to.AUese  Krror. 

€=>877  (Tez.Civ.App.)  The  vendor  of  realty, 
who  had  no  interest  In  the  insurance  money  pay- 
able the  purchaser  for  burning  of  the  house, 
could  not  complain  of  the  amount  of  recovery  al- 
lowed the  purchaser  against  the  insurance  com- 
pany in  the  vendor's  garnishment  proceeding 
against  it— Stratton  v.  Westchester  Fire  Ins. 
Co.  of  New  York,  182  8.  W.  4. 
€=o882  (Mo.App.)  On  an  issue  as  to  the  quan- 
tity of  i>otatoes  on  sale  by  "carloads,"  where 
evidence  of  custom  was  heard  and  each  side  was 
granted  instructions  as  to  binding  custom,  de- 
fendants cannot  complain. — ^Asbury  ▼.  Evans, 
182  S.  W.  785. 

4=»882  (Mo.App.)  Objection  that  the  evidence 
did  not  disclose  a  cause  of  action  against  some 
of  the  defendants  made  for  the  first  time  after 
verdict  held  too  late.— Kelley  v.  Peeples,  182  S. 
W.  809. 

4=9882  (Mo.App.)  Where  defendant's  own  in- 
structions repeatedlv  used  the  word  "negligence" 
without  definition,  it  cannot  complain  of  plain- 
tUfs  instructions  similarlv  using  the  word. — 
Anderson  v.  American  Sash  &  Door  Co.,  182  S. 
W.  810. 

4=>882  (Mo.App.)  Where  plaintiff  voluntarily 
treated  testimony  as  raising  an  issue  for  the 
jury  on  liability  as  against  one  defendant  by 
procuring  an  instruction  thereon,  the  court  can- 
not review  a  denial  of  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence^Swift  &  Co.  v.  Bpps,  182  S.  W.  1024. 
4=>882  (Tex.Clv.App.)  In  a  passenger's  action 
for  injuries  from  falling  on  steps  of  the  station, 
held  that  the  defendant  company  could  not  com- 
plain that  the  court,  in  its  general  charge  rela- 
tive to  actionable  negligence,  adopted  the  theory 
of  a  special  instruction  requested  by  defendut. 
—Galveston,  H.  &  S.  A  By.  Go.  r.  Watts,  182 
S.  W.  412. 

(B)   ProannpUoJU.  . 

4=>907  (Tenn.)  Where  complainant  did  not 
move  for  a  new  trial  and  preserve  the  evidence 
in  a  bill  of  exceptions,  the  finding  of  the  jury 
against  him  on  issues  submitted  m  an  equity 
case  must  be  deemed  by  the  appellate  court  as 
warranted  by  the  evidence. — Minton  v.  Wilker- 
son,  182  S.  W.  238w 

«=>9I7  (Tenn.)  The  allegations  of  a  bill  must 
be  taken  as  true  by  the  appellate  court  «n  hear- 
ing to  review  a  decree  dismissing  the  bill  on 
demurrer. — Green  t.  Officers  and  Directors  of 
KnozviUe  Banking  &  Trust  Co.,  182  S.  W.  244. 
4=>920  (Mo.App.)  Where  the  court  ordered  an 
attachment  to  issue  it  will  be  presumed  that  it 
approved  the  attachment  bond,  though  approval 
is  not  shown  by  the  record. — Birst  Nat.  Bank  of 
Appleton  City  v.  Griffith,  182  S.  W.  805. 
4=9920  (Tex.CivApp.)  Assi^fnments  of  error 
that  no  grounds  for  the  appointment  of  a  receiv- 
er for  defendant  corporation  were  stated  in  the 
petition,  and  that  it  stated  no  cause  of  action, 
were  equivalent  to  general  demurrer,  and  re- 
quired the  appellate  court  to  indulge  all  reason- 
able intendments  in  favor  of  the  sufiSciency  of 
the  petition  to  sustain  the  appointment— Hous- 
ton &  B.  V.  By.  Co.  V.  Hughes,  182  S.  W.  28. 
4=>930  (Mo.App.)  Where  verdict  was  for 
plaintiff,  the  appellate  court  must  accept  her 
evidence  as  true.— Wiley  v.  Wiley,  182  S.  W. 
107. 

4=3930  (Mo.App.)  Where  verdict  was  for  plain- 
tiff, the  appellate  court  most  accept  the  evi- 
dence In  his  favor  as  wholly  true. — McMurray 
V.  Gamett,  182  S.  W.  12a 
4=>930  (Tex.Clv.App.)  In  action  for  libel,  re- 
fusal to  strike  part  of  petition  setting  up  pub- 
lication as  libelous  held  not  error,  where  the 
court  told  the  jury  they  could  not  predicate 
libel  thereon,  since,  without  any  showing  to  the 
contrary,  it  would  be  presumed  that  the  jury 
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obeyed  the  inatrnodon.-— Houston  Chronicle  Pub. 
Co.  V.  Wegner,  182  S.  W.  46. 
4=»930  crex.Oiv.App.)  When  the  vetdict  was 
general,  and  it  appeared  that,  as  to  some  of  the 
claiiois  of  recovery,  jdaintiff  waa  not  entitled, 
it  wul  be  presruned  on  appeal  that  no  part  of  the 
recovery  wag  on  account  of  such  <daim. — South- 
ern Kansas  By.  Co.  of  Texas  v.  Hnghey,  182 
S.  W.  361. 

<&=»93l  (Tex.Giv~A.pp.)  Where  the  record  does 
not  show  that  findings  of  fact  and  ooncluBions  of 
law  were  not  requested,  it  will,  such  findings 
and  conclaaions  bavioK  been  filed,  be  presumed 
that  they  were  re<iueeted.— Brooasard  v.  I« 
Bhinc,  182  S.  W.  78. 

Though,  in  an  action  tried  to  the  court,  in- 
competent evidence  was  received,  it  will  be  pre- 
sumed that,  the  trial  judge  was  not  affected  by 
such  evidence. — Id. 

<S=393r  (Tex.Civ.App.)  All  reasonable  intend- 
ments will  be  indulged  on  appeal  to  support  the 
findings.— Bean  v.  Cooit,  1^  S.  W.  1166. 
^s»934  (Mo.App.)  The  court  on  appeal  from  a 
judgment  on  a  verdict  for  plaintiff  must  accept 
the  evidence  in  the  aspect  most  favorable  to 
him.— McGrath  v.  Fogel,  182  S.  W.  813. 
«s>934  (Mo.App.)  On  verdict  for  plaintiff  the 
court  will  accept  as  the  facts,  the  evidence  of 

Slaintiff   and    all    reasonable   inferences   there- 
rom. — Anderson  v.  American  Sash  &  Door  Co., 
182  S.  W.  819. 

«=>934  (Tex.Civ.App.)  Where  the  evidence  is 
sufficient  to  warrant  finding  by  the  trial  court 
of  a  fact  justifying  the  judgment  rendered,  the 
Court  of  Civil  Appeals  will  presume  in  support 
of  the  judgment  below  that  the  trial  court  so 
found.— Wilson  v.  Avery  Co.  of  Texas,  182  S. 
W.  884. 

«=>934  (Tex.Civ.App.)  All  reasonable  intend- 
ments will  be  indulged  on  appeal  to  sapport  the 
judgment.— Bean  v.  Cook,  182  S.  W.  11(56. 

(F)   DlaereMon    of  tiovrer  Court. 

€=9957  (Ky.)  The  discretion  of  the  court  as  to 
setting  aside  default  judgments  will  not  be  inter- 
fered with,  unless  abused.— Algee  v.  Algee,  182 
S.  W.  197. 

«=>984  (Mo.)  Rev.  St.  1909,  i  2266.  gives  the 
court  discretion  to  divide  the  costR  of  cases  fall- 
ing within  it,  and  the  court  on  appeal  will  not 
dlstnrb  the  discretion  unless  abused. — Mechanics- 
American  Nat.  Bank  of  St.  Louis  v.  RowelL  182 
S.  W.  989. 

(Q)    dneatloBa    •(  Fac«.  Verdl««B,  «■<  naA- 
in  vs. 

4s»994  (Ark.)  The  jury  being  the  jnd.ees  of  the 
credibility  of  the  witnesses,  their  verdict  will 
not  be  disturljed.— Shearer  v.  Farmers'  &  Mer- 
chants' Bank.  182  S.  W.  262. 
«ss>997  (Mo.App.)  The  refusal  of  the  court  be- 
low to  sustain  defendant'.^  demurrer  is  not  re- 
versible, if  there  is  any  substantial  evidence  to 
support  the  verdict,  giving  plaintiff  the  bene- 
fit of  every  reasonable  inference  the  evidence 
will  bear.— Dunn  v.  Missouri  Pac.  Ry.  C!o.,  182 
S.  W.  109. 

€s»IOOI.  A  verdict  supported  by  substantial  ev- 
idence will  not  be  disturbed. 
-(Ark.)  Brown  v.  Norred,  182  S.  W.  537; 
(Mo.  App.)  F.   Hattersley  Brokerage  &  Com- 
mission  Co.  V.   Humes,   Id.  83;    Warren  v. 
New  Tork  Life  Ins.  Co..  Id.  96;   McMnrray 
V.  Gamett,  Id.  128;    Oreenfield  v.  Roberts 
Cotton  Oil  Co.,  Id.  1052. 
€=91001  (Mo. App.)  A   verdict  will   not  be   set 
aside  on  appeal,  where  8npporte<1  by  any  sub- 
stantial evidence,  giving  plaintiff  the  benefit  of 
every  reasonable  inferenop  therefrom. — Dunn  v. 
Missouri  Pac.  By.  Co.,  182  S.  W.  109. 
€=91001    (Tex.Civ.App.)   In  suit  upon   an  oral 
lease  of  pasture  land  for  six  months,  where  de- 
fendant denied  the  contract  pleaded,  the  verdict 
for  defendant  will  not  be  disturbed  by  reason  of 
defendanf ■  admission  that  he  had  put  cattle  in 


the  pasture,  and  that  he  owed  pasturage  for 
some  cattle.— White  v.  Barrow,  182  S.  V. .  1154. 
«=9l002  (Ky.)  Where  the  only  evidence  Is  that 
of  two  witnesses,  who  flatly  contradict  each 
other,  the  verdict  cannot  be  said  to  be  flagrant- 
ly against  the  evidence. — Forestal  v.  National 
Surety  Co.,  182  8.  W.  614. 
€=9l002  (Mo.App.)  A  verdict  resolves  conflict* 
in  the  evidence  in  favor  of  the  successful  par- 
ty.—Davis  V.  Chicago,  R.  I.  A  P.  Ry.  CV>.,  182 
S.  W.  826. 

«=s>i002  (Tex.OiT.App.)  A  verdict  on  conflict- 
ing testimony  justi&ing  a  verdict  either  waj, 
according  to  which  witnesses  are  believed,  will 
not  be  d&tnrbed  on  appeal.— Thomas  v.  Abbott, 
182  8.  W.  19. 

€s»l002  (Tex.Civ.App.)  A  verdict  on  findings 
si'pported  by  evidence  will  not  be  disturbed 
though  the  evidence  was  conflicting.— Lucas  v. 
Harrison,  182  S.  W.  74. 

«=>I002  (Tex.(3iv.App.)  It  is  not  the  province 
of  the  Court  of  Civil  Appeals  to  disturb  the 
jury's  finding  on  conflicting  evidence. — ^Texas  & 
N.  O.  R.  Co.  V.  Turner,  182  S.  W.  357. 
«=3i002  (Tex.Civ.App.)  Where  the  conditions 
under  which  an  architect  was  to  receive  compen- 
sation for  drawing  plajia  were  in  dispute,  a  ver- 
dict on  conflicting  evidence  will  not  be  disturbed 
on  appeal.— Behles  v.  Blum,  182  S.  W.  386. 
«=9|003  (Tex.Civ.App.)  The  mere  fact  that 
more  witnesses  gave  evidence  on  one  side  than 
on  the  other  does  not  authorize  the  Ck>urt  of 
Civil  Appeals  to  disturb  a  jury's  finding. — Koch 
v.  Noster,  182  S.  W.  372. 

Unless  the  jury  finding  is  dearly  against  the 
great  weight  of  the  testimony,  showing  that 
manifest  injustice  has  been  done,  the  CJoort  of 
Civil  Appeals  cannot  say  whether  it  thinks  con- 
flicting c\idence  preponderates  one  way  or  the 
other. — Id. 

<8=al004  (Tex.Civ.App.)  In  the  absenoa  of  in- 
dicia of  passion  and  prejudice  a  verdict  of  the 
jury  based  on  evidence,  cannot  be  disturbefl  by 
the  conrt  on  appeal  for  excessiveness.— Galves- 
ton, H.  &  S.  A.  Ry.  Go.  v.  Webb,  182  S.  W, 
424. 

<8=»I008  (T«x.Civ.App.)  The  appellate  court 
will  defer  to  findings  of  fact  by  the  trial  judge, 
who  heard  the  evidence  and  saw  the  witnesses. — 
Bronssard  v.  Le  Blanc,  182  8.  W.  78. 
<e=9l008  (Tex.Civ.App.)  Findings  not  being  at- 
tacked, the  evidence  will  not  be  looked  to,  on 
appeal,  to  give  them  other  than  their  uparent 
mennini?.— Hamlin  v.  J.  M.  Radford  Grocery 
Co.,  182  S.  W.  716. 

•&=>I009  (Ark.)  Findings  of  fact  made  by  the 
cIi/Lucullor,  when  not  clearly  afcainst  the  weight 
of  the  evidence,  must  be  sustained  on  appeal.— 
llockaday  v.  Warmac^,  182  S.  W.  263. 
«s»l009  <Ark.)  A  finding  of  the  chancellor  with 
reference  to  a  state  of  accounts  between  the 
parties,  not  against  the  preponderance  of  the 
evidence,  must  be  upheld  and  his  decree  affirm- 
ed.—Streudle  V.  Leroy,  182  &  W.  888. 
«s>IOIO  (Ark.)  A  finding  of  fact  by  the  draiit 
judge  sitting  as  a  jnry  will  not  be  disturbed, 
though  the  proof  was  bf  no  means  conclusive 
and  satisfactory.— Lottdermilk  v.  Midyett,  182  S. 
W.  262. 

€=>IOIi  (Mo.App.)  Where  no  error  haa  been 
made  in  the  application  of  the  law,  a  findinjr 
of  fact  by  the  trial  court  on  conflicting  evidence 
is  conclusive  on  appeal.— Joblin  v.  Illinois  Sure- 
ty Co.,  182  S.  W.  143. 

iS=>  1 0 1 1  (Tex.CSv.  App.)  Mere  conclusions  or 
inferences  from  facts  which  are  not  findings  of 
fact  upon  conflicting  evidmce  as  contemplated 
by  statute  will  not  be  approved.— Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner,  182  S.  W. 
438. 

<S=3l022  (Ark.)  Where  an  entire  question  was 
referred  to  a  master,  whose  report  was  heard 
and  approved  by  the  court,  and  no  specific  ob- 
jections to  itB  eorrectness  or  the  fiadiiigs  of  the 
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coart  are  iK^ted  oat,  th«  findings  will  not  be 
disturbed.— Reynolds  v.  Polk,  188  S.  W.  644. 

(B)   HarmlesB  Blrror. 

«=>I029  (Ky.)  Instruction  incorrectly  defining 
adverse  possession  held  not  prejudicial  where 
plaintiffs  in  no  view  of  the  case  showed  title  to 
the  land  in  controversy.— Gilbert  v.  Parrott,  182 
S.  W.  85». 

^s»l033  (Mo.)  One  suing  for  injuries  by  a  street 
car  cannot  complain  that  the  degree  of  care  re- 
quired of  the  defendant  was  "reasonable  care," 
instead  of  "ordinary  care."— State  ex  reL  Orear 
V.  Ellison,  182  S.  W.  081. 

C=9l033  (Mo.App.)  Instructi(ms  imiwsing  a 
heavier  burden  on  plaintiff  than  was  required 
under  the  pleadings  and  evidence  cannot  be 
complained  of  by  defendant. — I'enney  &  Penney 
Feed  Co.  v.  Kramer,  182  S.  W.  755. 
^=>I033  (Mo.App.)  In  a  suit  to  enforce  restric- 
tive covenants,  where  plaintiff  was  denied  in- 
junction, an  award  of  one  cent  damages  for 
plaintiff  and  costs  is  harmless  and  no  ground  for 
reversal;  defendant  not  objccting.--Forsee  v. 
Jackson,  182  S.  W.  783. 

^=9 1 033  (Mo.App.)  Plaintiff  was  not  prejudiced 
by  a  decree  givinp;  defendant  a  lien  on  notes, 
which  relief  he  did  not  seek  in  his  pleadings; 
the  facts  justifying  a  decree  declaring  defend- 
ant the  owner  of  the  notes. — King  v.  King,  182 
S.   W.  1047. 

«=>I033  frex.Civ.App.)  In  an  acti(«i  for  dam- 
ages for  the  death  in  transit  of  part  of  a  ship- 
ment of  hogs  and  injury  to  remainder,  erroneous 
admission  of  evidence  of  the  value  of  the  hogs 
at  the  point  where  the  dead  were  removed  held 
harmless;  the  value  at  destination  being  great- 
er.— Southern  Kansas  Ry.  Co.  of  Texas  v.  Uugh- 
ey,  182  S.  W.  361. 

«s»l033  (T«x.Civ.App.)  In  a  brakeman's  ac- 
tion for  injuries  in  coupling  cars,  where  the 
court  instructed  that  if  the  injury  resulted 
from  plaintiff's  ncgliscnce  he  could  not  recover, 
defendant  oould  not  complain  of  the  refusal  of 
his  requested  instruction  that  plaintiff  could 
not  recover,  if  he  was  negligent,  whether  de- 
fendant was  ncglisent  or  not ;  the  instruction 
given  being  more  favorable  than  defendant  wag 
entitled  to  have.— San  Antonio,  U.  &  G.  R.  Co. 
V.  Green,  182  S.  W.  392. 

In  a  brakeman's  action  for  injuries  in  coup/ing 
cars,  whore  the  court  charged  that  he  could  not 
recover  if  his  negliscnoe  caused  the  injuries,  de- 
fendant could  not  complain  of  the  refusal  of  its 
re<iuested  charge  on  comiwrative  negligence, 
which  was  less  favorable  than  the  charge  given. 
—Id. 

«s>l044>  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  a  shipment  of  bananas,  error  in  overrul- 
ing a  special  exception  to  the  petition  which 
insufficiently  described  the  property  as  to  quan- 
tity was  harmless,  where  defendant  admitted  re- 
ceiving four  carloads  and  in  a  cross-action  its 
freight  charges  at  a  rate  per  hundred  were  al- 
loweil. — Illinois  Gent.  R.  Co.  v.  Freeman,  182 
8.  W.  360. 

$=»I040  (Tex.Civ.App.)  Error  in  sustaining 
special  exceptions  to  the  petition  is  harmless,  u 
the  RODcral  demurrer  was  properly  sustained. — 
Kidd  V.  Prince,  182  S.  W.  725. 
4=9  1042  (Ark.)  Dismissal  of  answer  and  cross- 
complaint  in  suit  to  enforce  materialman's  lien 
against  owner  under  complaint  fatally  defec- 
tive for  failure  to  make  the  contractor  a  party 
defendant  and  hearing  the  cause  and  rendering 
judgment  for  plaintiff  held  neccs-sarily  preju- 
dicial to  defendant— Cruce  v.  Mitchell,  182  S. 
W.  530. 

4=3 1 048  (Ky.)_  Error  in  allowing  a  hypothetical 
question  containing  statements  not  supported  by 
testimony,  and  so  framed  as  to  force  an  answer 
essential  to  establish  a  cauKe  of  action  relied 
on,  held  prejudicial. — Kentucky  Traction  &  T6r- 
minnl  Co.  v.  Humphrev,  182  S.  W.  854. 


<$5>I048  (Ky.)  In  action  for  personal  injury  al- 
leged to  have  produced  tuberculosis,  error  in  al- 
lowing a  question  put  to  a  physician  calling  for 
his  conclusion  and  not  for  his  opinion,  hdd 
prejudicial.— Taylor  Coal  Co.  v.  Miller,  182  & 
W.  920. 

<8s>l050  (Tex.Civ.App.)  Where  a  witness  for 
defendant  stated  that  defendant's  track  was 
rough,  and  that  every  day  part  of  it  would  have 
to  be  raised,  the  error,  if  any,  in  admitting  on 
cross-examination  testimony  that  the  track  was 
not  ballasted  and  was  rough  in  some  places  was 
harmless ;  the  cross-examination  being  covered 
by  the  direct.— CTiicago,  R.  I.  &  G.  Ry.  Co.  v. 
Cosio,  182  S.  W.  83. 

®=>I050  (Tex.Civ.App.)  Where  a  wife  claimed 
as  her  separate  property  an  automobile  sold  by 
her  husband  to  defendant,  erroneous  admission 
of  evidence  concerning  the  wife's  suit  for  di- 
vorce was  harmless,  where  the  court's  finding 
that  the  machine  was  the  property  of  the  wife 
was  based  on  transactions  occurring  l>efore  the 
suit— Scruggs  V.  Gage,  182  S.  W.  «9e. 
4=31050  (rex.Civ.App.)  In  an  action  to  recover 
money  paid  for  an  alleged  defective  engine,  the 
admission,  without  objection,  of  evidence  for 
defendant  that  the  engines  manufactured  and 
sold  by  it  were  successful,  rendered  harmless 
the  admission  of  testimony  of  buyers  of  its  en- 
gines that  they  were  satisfactory. — Wilson  v. 
Avery  C!o.  of  Texas,  182  S.  W.  884. 

Any  error  in  the  admission  of  evidence  was 
harmless,  where  another  witness,  without  objec- 
tion, testified  to  substantially  the  same  facts. 
-Id. 

4=>I050  (Tex.Civ.App.)  Admission  of  oral  evi- 
dence of  contents  of  tlrae-tables  held  not  ground 
for  reversal,  where  another  witness  testified 
to  same  facts  without  objection. — Mansell  v. 
Western  Union  Telegraph  Co.,  182  S.  W.  1178. 
4=>I052  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  a  sliipment  ot  bananas  from  Galveston  to 
Chicago,  the  improper  admission  of  testimony 
as  to  their  value  in  Galveston  was  harmless, 
where  their  market  value  in  good  condition  in 
Chicago  was  shown,  and  that  they  were  value- 
less when  delivered  there,  and  under  proper  in- 
structions the  jury  based  the  verdict  on  the  val- 
ue at  Chicajro. — Illinois  Cent.  R.  Co.  v.  Free- 
man, 182  S.  W.  He». 

4=3 1 052  (Tex.Civ..Vpp.)  Where  a  special  ver- 
dict, finding  plaintiff's  purchase  of  property 
sued  for,  was  ratified  by  defendant's  mrectors, 
wa.<!  not  questioned,  any  error  in  allowing  him 
to  testify  tBnt  he  was  the  owner  was  harmless. 
—West  Texas  Supply  Co.  v.  Dunivan,  182  S. 
W.  425. 

4=3 1 053  (Mo.App.)  Where,  in  action  against  a 
carrier  for  injuries  to  live  stock  during  trans- 
portation, the  court  correctly  charged  on  meas- 
ure of  damages,  the  carriers  objection  to  evi- 
dence as  to  what  two  or  more  of  the  animals 
were  worth  per  day  for  work  was  not  material. 
— Kolkmeyer  v.  Chicago  &  A.  R.  Co.,  182  S.  W. 
794. 

4=3 1 053  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  a  shipment  of  bananas  which  the  carrier 
contracted  to  protect  against  cold,  where  the 
charge  rendered  the  fact  that  defendant's  round- 
house could  not  accommodate  the  cars  of  fruit 
not  a  valid  defense,  the  erroneous  admission  of 
testimony  as  to  another  roundhouse  was  harm- 
less.—Illinois  Cent.  R.  Co.  ▼.  Frteman,  182  S. 
W.  389. 

4=>I056  (Tex.Civ.App.)  Hie  erroneous  refusal 
of  testimony  tending  to  discredit  plaintiff's 
claim  of  a  contract  held  prejudicial,  notwith- 
standing there  were  discrepancies. — West  Texas 
Supply  Co.  v.  Dunivan,  182  S.  W.  425. 
4=3 1 057  (Mo.App.)  On  a  claim  for  services  to 
deceased,  exclusion  of  admission  of  plaintiff 
that  deceased  did  not  make  her  home  with  him 
after  1907  was  harmless,  where  the  testimony 
amply  showed  that  the  time  for  which  plaintiff 
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charged  was  reasonable.— Ooates  t.  Dunnivant, 
182  8.  W.  821. 

4=>I057  (Mo.App.)  In  an  action  on  contract  to 
manufacture  lumber  for  defendant,  exclusion  of 
bis  testimony  as  to  whether  be  had  continued  to 
receive  estimates  and  pay  for  lumber  as  the 
contract  required  held  not  injnrious,  where  it 
was  not  denied  that  he  did  not  accept  lumber 
and  pay  therefor. — Coombes  v.  Knowlson,  182  S. 
W.  1040. 

<e=>l058  rres.GlT.App.)  Exclusion  of  testimony 
of  medical  expert  licid  harmless,  where  not  only 
was  the  same  witness  permitted  to  testify  to 
the  same  facts,  but  another  expert  medical  wit- 
ness testified  to  practically  the  same  facts. — Mc- 
Craw  T.  Galveston,  H.  &  S.  A.  Ry.  Co.,  182  S. 
W.  417. 

<3=>I058  (Tei.Civ.App.)  A  party  cannot  com- 
plain of  the  exclusion  of  testimony  which  was 
thereafter  admitted.— Galveston,  H.  &  S.  A.  By. 
Co.  V.  Heinhart,  182  8.  W.  436. 
<&=>I060  (Tex.Civ.App.)  Statement  of  counsel 
in  argument,  without  evidence  to  support  it,  in 
effect  that  witness  had  testified  contrary  to  his 
prior  statement  to  counsel,  was  likely  prejudi- 
cial; the  court  not  having  directed  the  jury  to 
disregard  it.— Galveston,  H.  &  H.  R.  Co.  v.  Hod- 
nett,  182  S.  W.  7. 

«=>r062  (Tex.Ciy.App.)  In  an  action  for  libel, 
error,  if  any,  in  submitting  question  of  exem- 
plary damages  was  harmless,  where  the  jury 
found  that  no  exemplary  damages  were  recover- 
able.— Houston  Chronicle  Pub.  Co.  v.  Wegner, 
182  S.  W.  45. 

^=91062  (Tex.Civ.App.)  Submission  <^  grounds 
uf  negligence  not  supported  by  evidence,  in  con- 
junction with  those .  supported,  held  not  to  re- 
quire a  reversal,  if  the  real  issue  is  not  tberc- 
by  obscured  and  the  jury  is  not  induced  there- 
by to  believe  that  the  court  thinks  there  is  evi- 
dence of  many  wrongful  acts  by  defendant. — 
Galveston,  H.  &  S.  A.  Ky.  Co.  ▼.  Watts,  18:2  S. 
W.  412. 

$=31062  (Tex.Civ.App.)  Where  two  social  is- 
sues submitted  to  the  jury  substantially  the 
bame  question  as  was  omitted  in  another,  such 
erroneous  omission  was  immaterial. — Wilson  t. 
Avery  Co.  of  Texas,  182  S.  W.  884. 
$=31064  (Ky.)  In  a  railroad  employe's  action 
for  injuries,  an  instruction  authorizing  damages 
for  lost  time,  and  also  for  impairment  of  earn- 
ing power  since  the  accident,  without  qualify- 
ing the  last  clement  of  recovery  by  directing 
that  its  allowance  should  begin  when  the  allow- 
ance for  time  lost  ended,  was  not  prejudicial  to 
defendant. — Chesapeake  &  O.  Ry.  Co.  v.  Shaw, 
182  S.  W.  653. 

$=>I064  (Ky.)  Error  in  a  charge  submitting 
question  of  negligence  of  servants  of  a  street 
railway  company  in  charge  of  a  car,  instead  of 
limiting  the  question  to  the  negligence  of  the 
motorman,  held  not  prejudicial. — Iventucky  Trac- 
tion &  Terminal  Co.  v.  Humphrey,  182  S.  W. 
854. 

$=>I064  (Mo.App.)  In  action  for  alienation  of 
affections  instruction  that,  if  defendant  enticed, 
persuaded,  induced,  or  influenced  plaintiff's  hus- 
band to  separate  from  her  "as  alleged  in  the  pe- 
tition," the  verdict  should  be  for  plaintiff,  held 
not  prejudicial  error.— McKay  v.  McKay,  182  S. 
W.  124. 

$=31064  (Tex.CiT.App.)  In  snit  to  remove 
cloud  from  title  to  land  instruction  erroneously 
assuming  that  the  lot  contained  more  acres 
than  it  actually  did  held  harmless,  in  view  of 
uncontradicted  testimony  fixing  the  rights  of  the 
parties.— Farmers'  &  Merchants'  Nat.  Bank  of 
Abilene  v.  Ivey,  182  S.  W.  706. 
$=»I066  (Ky.)  In  action  against  carrier  for 
damage  to  shipment  of  tobacco,  ins^uction  on 
duty  to  promptly  carry  and  deliver,  merely  pref- 
atory and  abstract,  and  not  submitting  the 
question  itself,  held  not  prejudicial  to  defend- 
ant—Louisville &  N.  B  Co.  T.  E.  J.  O'Brien  & 
Co.,  182  S.  W.  227. 


$s>l066  (Ky.)  In  action  tmt  Injaries  to  a  pe- 
destrian on  a  defective  sidewalk,  error  in  snb- 
mitting  issue  of  contributory  negligence  held 
not  prejudicial.— Watklns  v.  City  of  Henderson, 
182  S.  W.  837. 

$=3 1 066  (Mo.App.)  An  inatmction,  general  in 
character,  authorizing  a  recovery  for  loss  of 
probable  support  when  there  is  no  evidence  of 
decedent's  earnings  is  not  reversible  error,  i£ 
enough  appears  to  authorise  a  recovery  of  ataa- 
inal  damages.— Carter  t.  Wabash  B.  Ca,  182 
S.  W.  1081. 

$S3|D66  (Mo.App.)  An  instruction,  which  took 
from  the  jury  the  only  defense  made,  held  prej- 
udicial.—Collins  T.  Smith,  182  8.  W.  1087. 
<3=>l06e  (Tex.Civ.App.)  Under  Coart  of  CSvil 
Appeals  rale  62a  (149  8.  W.  x),  held,  that  the 
giving  of  an  instruction,  even  if  it  were  not  au- 
thorized by  the  evidence  in  a  street  car  pasaen- 
ger's  action  for  injuries,  would  not  require  a 
reversal  of  a  judgment  for  defendant,  where 
plaintiff  conld  not  have  been  prejudiced  thereby. 
— Tennegkeit  y.  Galyeeton  Electric  Co.,  182  S. 
W.  72. 

$=3r066  (Tex.Giv.App.)  The  error,  if  any,  in 
an  instruction  failing  to  follow  the  pleading  pre- 
cisely, held  harmless.— Galveston,  U.  &  S.  A. 
By.  Oo.  y.  Beinhart,  182  S.  W.  436. 

$=>I067  (Tex.Civ.App.)  In  suit  for  cancella- 
tion of  deed,  refusal  of  instruction  to  find  for 
plaintiff  if  promise  of  cash  consideration  was 
made  without  intention  of  performing,  held 
prejudicial  error,  instruction  given  hypothesiz- 
ing failure  to  perform  as  to  all  considerations. — 
Wyatt  V.  Chambers,  182  S.  W.  16. 

<Ss>l068  (Ark.)  Where  defendant's  cutters  by 
trespass  cut  plaiutifTi  loi^s,  the  question  wheth- 
er an  instruction  that  plaintiff  could  recover  the 
value  of  the  finished  product  was  erroneous  was 
immaterial,  where  the  amount  awarded  was  leas 
than  the  value  of  the  raw  product. — Yelviugton 
V.  Polzin,  182  S.  W.  27& 

^31068  <Ky.)  Where  plaintiff  entered  a  remit- 
titur of  part  of  the  verdict  to  cure  possible  ten- 
dency in  instruction  to  allow  double  damages, 
the  error  was  rendered  harmless. — Nashville,  C. 
&  St  li.  By.  Co.  y.  Henry,  182  S.  W.  651. 

$=31068  (Ky.)  Error  in  an  instruction  which 
allowed  recovery  for  impairment  of  earning 
power  during  the  initial  period  pf  the  disability 
for  which  the  jury  could  have  awarded  damages 
for  loss  of  time  was  cured  by  the  remission  of 
the  entire  sum  which  plaintiff  could  have  possi- 
biy  been  awarded  for  loss  of  time. — Nasnyillc, 
C.  &  St.  L.  By.  Co.  V.  Banks,  182  8.  W.  660. 

$a>l068  (Tenn.)  In  action  for  price  of  good& 
sold,  where  the  verdict  was  reached  on  ground 
that  buyer  had  a  right  to  reacind,  charge  of  the 
trial  court  on  the  defense  of  set-off  or  recoup- 
ment, aa  to  which  no  damages  were  shown  upon 
which  the  verdict  might  have  been  reached,  held 
not  prejudicial. — German-American  Monogram 
Mfn.  v.  Johnson,  182  S.  W.  606. 

$=9)068  (Tex.CHv.App.)  Where  the  jniT  found 
in  favor  of  defendant,  the  erroneous  refusal  of  a 
charge  on  defendant's  right  to  compensation  for 
improvements  is  harmless. — Shipp  v.  Cartwright 
182  S.  W.  70. 

Where  the  jury  found  that  plaintiff  and  his 
predeceaaora  had  occupied  the  land  for  10  con- 
secutive years  before  institution  of  suit,  the  er- 
roneous refusal  of  the  court  to  ao  charge  was 
immaterial. — Id. 

$=>|069  (Tex.CMv.App.)  In  suit  againat  rail- 
road for  killing  of  mules,  error  in  refusing  to  al- 
low jury  to  take  to  the  jury  room  plaintiff's 
written  statement  as  to  Us  ownership  aa  ex- 

greasly  authorized  by  Vernon's  Sayles'  Ann.  Civ. 
t   1914,   art.   1957,   held  prejudicial   error.- 
Texas  &  N.  O.  B.  Co.  y.  Turner,  182  S.  W.  357. 

$=3)071  (Tex.Civ.App.)  The  finding  of  imma- 
terial facts  cannot  be  made  ground  for  reversal 
if  the  judgment  ia  not  in  conflict  with  the  find- 
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ings  upon  material  isauea.— J.  M.  Gruffey  Petro- 
leum Co.  T.  Dinwiddle,  182  S.  W.  444. 
^=9  1071  (Tex.Civ.App.)  In  an  action  on  a  note, 
,  vhere  judgment  waa  rendered  on  a  renewal  note, 
the  iasue  aa  to  former  owner'a  indorsement  ol 
the  original  subaequent  to  muturity  wua  imma- 
terial, and  the  trial  court's  failure  to  find  there- 
on was  not  reversible  error. — Bogart  v.  Cowboy 
State  Bank  &  Trust  Co.,  182  S.  W.  678. 

The  trial  court's  failure  to  file  findings  and 
conclusions  la  not  cause  (or  which  the  courts 
have  reversed  judgment  where  there  ia  a  state- 
ment of  facts. — Id. 

In  an  action  on  a  note  and  to  foreclose  a  deed 
of  trust,  where  defendants  claimed  a  homestead, 
the  trial  court's  failure  to  moke  findings  of  fact, 
upon  which  its  conclusion  of  defendant's  aban- 
donment could  have  been  based,  made  a  judg- 
ment in  accordance  with  such  condusioa  er- 
roneous, and  it  required  reversal. — Id. 
«s>l073  (Tez.Civ.A^.)  That  a  recovery  was  in 
the  name  of  executrix,  as  authorized  by  federal 
Employers'  Iiiability  Act,  instead  of  surviving 
wife,  dtiUren,  and  parents,  as  required  by  state 
statutes,  held  not  material,  where  verdict  and 
judgment  specify  particular  amounts  to  which 
wife,  children,  and  surviving  parent  are  entitled. 
—Ft  Worth  Belt  Ry.  Co.  v.  Jones,  182  S.  W. 
H84. 

(I)  Brror  'Waived  la  Appellate  Court. 

«=s>l078  (Ark.)  Grounds  of  a  motion  for  a  new 
trial  not  specifically  argued  in  the  brief  may  be 
treated  as  abandoned.— Shawmnt  Lumber  Co.  v. 
Waitea,  182  S.  W.  907. 

^=>I078  (Mo.App.)  A  question  not  briefed  by 
either  party  will  not  be  determined  on  appeaL— 
Stockwell  Co.  V.  Union  Pac.  Hy.  Co.,  182  S.  W. 
829. 

«s>l078  (Tex.Giv.App.)  Where  no  attack  is 
made  in  the  brief  upon  a  special  verdict,  it  is 
ccmcluBive  as  between  the  parties  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914.  art.  1986,  un- 
til set  aside. — West  Texas  Supply  Co.  v.  Dan- 
ivan,  182  a  W.  425. 

(J)  Deelstona    ot   Intermediate    Courts. 

«s>l095  (Tez.Civ.App.)  An  ovei-sieht  of  undis- 
puted facts  by  the  Court  of  Civil  Appeals  does 
not  constitute  prejudicial  error,  since  the  Su- 
preme Court  may  consider  such  facts  without  a 
finding  as  to  the  same. — Cattlemen's  Trust  Co. 
ot  Ft  Worth  V.  Turner,  182  STw.  438. 

(K)  Saliee«aent  Appeal*. 

4s»l096  (Ky.)  Where,  on  the  second  appeal  of 
a  case,  the  pleadings,  evidence,  and  rulings  are 
substantially  the  same,  the  first  opinion  is  the 
law  of  the  case,  as  to  errors  which  might  have 
been  relied  on  whether  or  not  brought  to  the  at- 
tention of  the  court  or  noticed  in  the  opinion. — 
Nashville,  C.  &  St  L.  Ry.  Co.  v.  Henry,  182  8. 
W.  661. 

«=3i096  (Ky.)  Matters  brought  to  the  atten- 
tion of  the  court  on  former  appeal,  but  for  which 
judgment  was  not  reversed,  they  being  unnoticed 
m  the  opinion,  must  be  considered  on  second 
appeal  as  res  adjudicata  and  as  having  been  de- 
cided adversely  to  the  appellant  on  former  ap- 
peal.—Nashville,  C.  &  St.  L.  Ry.  Co.  V.  Banks, 
182  S.  W.  660. 

«=3l099  (Ky.)  Where,  in  the  first  api>eal  of  a 
case,  plaintiff's  evidence  was  sufficient  to  take 
the  case  to  the  jury  and  sustain  a  verdict,  and 
the  evidence  in  the  second  trial  ia  as  favorable, 
the  first  opinion  governs  a  second  appeal. — Nash- 
ville, 0.  *  St.  X/.  Ry.  Co.  V.  Henry,  182  8.  W. 
661. 

XVII.  determhtation  and  dispo. 

SITION  or  CAUSE. 
(A)  Deeialon  ia  Oeaeral. 

®=»II08  (Tex.)  In  an  action  on  a  life  policy, 
where,  after  judgments   for  the  beneficiary  in 


the  district  court  and  Court  of  Civil  Appeals, 
the  insured  is  discovered  to  be  alive,  plaintiff's 
and  defendant's  motion  in  the  Supreme  Court 
that  the  petition  for  writ  of  error  be  granted 
and  the  cause  remanded  for  dismissal  will  be 
granted. — Knights  of  the  Maccabees  of  the 
World  V.  Parsons,  182  S.  W.  672. 

(B)  Anrmanee. 

4=»M40  (Mo.App.)  In  action  against  estate  of 
plaintiff's  mother  for  boardj  nursing,  and  serv- 
ices, failure  to  direct  deduction  of  amount  which 
will  be  directed  to  be  paid  for  board,  held  cura- 
ble by  remittitur.— Le  Count  v.  Fountain's  Es- 
tate, 182  S.  W.  102. 

9S9|  140  (Mo.App.)  In  an  action  for  actual  and 
punitive  damages  for  wrongfully  excluding 
plaintiff  from  its  train  and  for  procuring  his  ar- 
rest on  a  false  charge,  a  remittitur  waiving  the 
award  of  actual  damages  cures  any  error  in 
wrongfully  admitting  evidence  of  elements  of 
damage  not  pleaded.— Davis  v.  CHiicago,  R.  I.  & 
P.  Ry.  Co.,  182  S.  W.  828. 
«=9|I40  (Tex.Civ.App.)  In  an  action  for  libel, 
error  in  submitting  elements  of  special  damages 
was  harmless,  where  the  appellate  court  required 
plaintiff  to  file  a  remittitur  before  affirmance. — 
Houston  Chronicle  Pub.  Co.  v.  Wegner,  182  S. 
W.  45. 

On  error  by  the  trial  court,  probably  or  pos- 
sibly causing  rendition  of  an  excessive  veraict, 
when  it  is  impossible  for  appellate  court  to  matii- 
ematically  determine  the  excess  erroneously 
found.  Rev.  St  1911,  art  1631,  does  not  apply, 
and  the  entire  judgment  will  be  reversed,  and 
the  cause  remanded  for  another  trial — Id. 

When  it  can  be  determined  by  the  appellate 
court  what  excessive  amount  has  been  found  by 
the  jury  by  reason  of  an  erroneous  instruction, 
the  court  is  authorized  to  cure  such  error  by  re- 
quiring a  remittitur.— Id. 

(O)  ModlfleaMoa. 

^s»ll5l  (Mo.App.)  Error  in  authorizing  Inter- 
est on  an  insurance  contract  only  from  com- 
mencement of  trial  instead  of  date  of  denial  of 
liability  does  not  require  another  trial. — Keeton 
v.  National  Union,  182  S.  W.  798. 

(D)  Keversal. 
«s>l  170  (Mo.App.)  An  instrnction  that  assumes 
defendant  s  liability  and  its  effort  to  escape  be- 
cause of  an  act  of  God,  when  the  damages  sued 
for  may  be  attributed  to  defendant's  negligence 
or  an  act  of  God,  is  not  such  material  error  as 
permits  reversal  in  view  of  Rev.  St  1900,  f 
2082.— Hoelscher  v.  Missouri,  K.  &  T.  Ry.  Co., 
182  S.  W.  1078. 

<S=3|  170  (Mo.App.)  Under  Rev.  St  1909,  S  2082, 
tiie  court  cannot  reverse  a  judgment  for  error  in 
an  instruction  not  actually  misleading  to  the 
in-ejudice  of  the  party  complaining. — Jeffries  v. 
Chicago  &  A.  R.  Co.,  182  S.  W.  1082. 
(S=9l  170  (Mo.App.)  The  giving  of  an  erroneous 
instruction  held  one  affecting  the  merits  of  the 
action,  and  so  it  could  not  be  disregarded  under 
Rev.  St  1909,  i  2082.— CoUius  v.  SmiUi,  182  S. 
W.  1087. 

<^9ll70  (Tex.Civ.App.)  Where  the  charge  as  a 
whole  fairly  presented  the  case,  judgment  will 
not  be  reversed  on  account  of  technical  defects. 
—Panhandle  &  S.  F.  Ry.  Co.  v.  Jones,  182  S. 
W.  1. 

<S=>II70  (Tex.Civ.App.)  In  suit  against  rail- 
road for  killing  mules,  error  in  refusing  to  allow 
jury  to  take  to  the  jury  ro<»n  plaintiff's  written 
statement,  as  expressly  permitted  by  Vernon's 
Sayles'  Ann.  Qv.  St  1914,  art  1957,  held  not 
harmless  within  rule  62a  for  Conrts  of  Civil  Ap- 
peals (149  S.  W.  x).— Texas  ft  N.  O.  R.  Co.  v. 
Turner,  182  S.  W.  357. 

<S=3l  170  (Tex.Civ.App.)  Under  rule  62a  of  the 
Court  of  CivU  Appeals  (149  S.  W.  x),  prohibit- 
ing reversal   for  harmless  error,  the  Court  of 
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Civil  Appeals  cannot  reverse  for  error  from 
which  no  substantial  injury  resulted.— Koch  v. 
Noster,  182  S.  W.  372. 

^=»ll7i  (Ky.)  In  suit  under  the  advancement 
statute,  held,  under  the  circumstances,  that  the 
disallowance  of  a  fee  to  which  the  attorneys  for 
plaintiff  were  entitled  wao  not  ground  for  rever- 
sal.—McCray  V.  Com,  182  S.  W.  640. 
«=>II7S  (Ark.)  Where  the  case  was  fully  dc- 
veloiied,  and  it  appeared  plaintiff  was  not  enti- 
tled to  recover,  and  that  defendants  were  enti- 
tled to  a  peremptory  instruction,  judgment  for 
plaintiff  should  be  reversed  and  dismissed. — 
Prescott  &  N.  W.  Ry.  Co.  v.  Hopkins,  182  S.  W. 
551. 

^s>ll75  (Mo.App.)  Where,  after  judgment  for 
defendant  on  his  counterclaim,  he  entered  a  re- 
mittitur, but  no  chan!;e  was  made  in  the  judg- 
ment, in  the  absence  of  error  in  the  record  the 
court  on  appeal  would  enter  proper  judgment 
or  reverse  with  directions  to  enter  same. — Earls 
V.  Earls,  182  S.  W.  1018. 

€=1 175  (Mo.App.)  Where  plaintiflfs  took  a  non- 
suit, defendant,  though  successful  on  appeal 
from  an  order  setting  it  aside  and  granting  new 
trial,  is  not  entitled  to  final  judgment,  but  mere- 
ly reversal  of  the  order.— Crawford  v.  North 
American  Union,  182  8.  W.  1043. 
4=>II75  (Tex.Civ.App.)  Where  the  case  was 
fully  developed  below,  and  the  evidence  show- 
ed defendant  was  not  liable,  judgment  for  plain- 
tiff should  be  reversed  on  appeal  without  re- 
mand.—Kansas  City,  M.  &  O.  Ity.  Co.  of  Texas 
V.  Adams,  182  S.  W.  365. 
€=>II76  (Mo.App.)  Where,  after  judgment  for 
defendant  on  .his  counterclaim,  he  entered  a  re- 
mittitur, but  no  change  was  made  in  the  judg- 
ment, in  the  absence  of  error  in  the  record, 
the  court  on  appeal  would  enter  proper  judg- 
ment or  reverse  with  directions  to  trial  court  to 
enter  same.— Earls  v.  Earls,  182  S.  W.  1018. 

(F)   Mandate    and    Proceeding*    'n    iMwev 
Court. 

€=»II95  (Mo.App.)  Questions  determined  on 
writ  of  error  to  review  a  judgment  are  finally 
adjudicated  between  the  parties,  and  cannot  be 
raised  again  by  the  defeated  party  moving  to 
quash  an  execution  on  the  judgment. — Stegall  ▼. 
American  Figment  &  Chemical  Co.,  182  S.  W, 
1086. 

APPEARANCE. 

4s»24  (Mo.App.)  Where  defendant's  property 
was  attached  his  appearance  ond  filing  of  a  plea 
to  abate  the  attachment  will  not  give  the  court 
jurisdiction  over  the  attachment,  where  the 
affidavit  was  insufficient. — First  Nat.  Bank  of 
Appleton  City  v.  Griffith,  182  S.  W.  805. 

In  view  of  Rev.  St.  1009,  §  2329,  dpfondnnt's 
appearance  and  plea  in  abatement  held  a.  waiv- 
er of  any  failure  to  serve  a  writ  of  attachment 
upon  him. — Id. 

APPLIANCES. 

See  Master  and  Servant,  ®=s>103. 

APPLICATION. 

See  Criminal  Law,   «=»608,  957,  959;    Pay- 
ment. 

APPOINTMENT. 

See  Guardian  and  Ward,  ®=»10 ;  Railroads,  «s» 
205. 

APPROPRIATION. 

See  Counties,  ^=»162 ;   Schools  and  School  Dis- 
tricts, «s>93. 

APPROVAL 

See  Statutes,  •&==>30. 


ARBITRATION  AND  AWARD. 

See  Submission  of  Controversy. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=»1060 ;  Criminal  Law, 
<S=713-730,  1171;    Trial,  <e=114-133. 

ARREST. 

8ee  Bail;   Extradition,  ^s:»35;  False  Imprison- 
ment. 

ASPORTATION. 

See  Larceny,  4=>17. 

ASSAULT  AND  BATTERY. 

See  Homicide,  ®=>39,  86-00.  141,  310;  Munici- 
pal Corporations,  ®=»1S9. 

n.  vnnaxAh  responsibii.itt. 

(A)  Offenses. 
<£=358  (Mo.)  Under  Bev.  St  1909,  S  4483,  pun- 
ishing maiminKi  woimding,  or  disfiguring,  held 
only  necessary  to  show  that  the  infliction  of  the 
wounds  was  not  excusable  or  justifiable,  and 
would  constitute  murder  or  manslaughter  if 
death  ensued.— State  v..  Webb,  182  S.  W.  975. 
^=>64  (Tex.Cr.App.)  A  guardian  having  emanci- 
pated his  ward  cannot  justify  an  assault  and 
battery  on  her  because  of  uie  relationship. — 
Bitel  V.  State,  182  S.  W.  818. 
$=»66  (Mo.)  That  prosecutor  feloniously  as- 
saulted by  accused  had,  some  hours  before,  as 
superintendent  of  schools,  chastized  accused's 
son  held  not  to  justify  the  offense  punishable 
under  Rev.  St.  1909,  |  4483.— State  ▼.  Webb, 
182  S.  W.  975. 

«=>66  (Tex.Cr.App.)  By  express  provision  of 
Pen.  Code  1911,  art.  1016,  verbal  provocation 
does  not  justify  assault  and  battery,  but  can 
be  considered  only  in  mitigation  of  punishment. 
r-Eitel  V.  State,  182  S.  W.  318. 
€=368  (Mo.App.)  Where  defendant's  son  was  in 
an  affray,  held  that  defendant  had  the  same  right 
to  act  in  his  defense  as  the  sou  had  to  act  in  his 
own  defense.— State  v.  McNail,  182  S.  W.  1081. 

(B)  Proaeeatloa  and  PanlsbBsent. 

^S=>78  (Mo.)  An  information,  charginir  felonioos 
assault  punishable  under  Rev.  St.  1909,  jl  44S3, 
need  not  allege  the  particular  means  by  which 
the  maiming  and  wounding  were  done. — State  t. 
Webb.  182  8.  W.  075. 

€=>80  (Mo.)  A  felonious  assault,  punishable  un- 
der Rev.  St.  1909.  §  4483,  may  be  charged  in  the 
information  to  have  been  committed  by  different 
means,  and  proof  of  any  will  sustain  the  in- 
formation.- State  v.  Webb,  182  S.  W.  975. 
^=>92  (Mo.)  Kvidence  held  to  justify  a  convic- 
tion of  felonious  assault  punishable  under  Rev. 
St.  1909,  §  4483.— State  v.  Webb,  182  S.  W. 
975. 

€=s>96  (_Mo.)  On  a  trial  for  felonious  assault,  an 
instruction  on  the.  presumption  that  a  person 
intends  the  probable  consequences  of  his  acts 
held  warrantol  by  the  evidence. — State  v.  Webb, 
182  S.  W.  075. 

€=»96  (Mo.App.)  The  defendant,  in  a  prosecu- 
tion for  assault,  is  entitled  to  an  instruction  on 
self-defense,  though  his  own  testimony  is  the 
ouly  evidence  to  support  it. — State  v.  Robinson, 
182  S.  W.  113. 

Where  defendant's  testimony  conclusively 
showed  that  he  was  the  aggressor  and  had  no 
reasonable  ground  to  believe  himself  in  danger 
of  bodily  harm,  the  court  properly  refused  to 
instruct  on  self-defense. — Id. 
i@=396  (Mo.App.)  Where  a  father  contended  that 
he  interfered  in  a  fight  only  to  protect  bis  son 
from  grevious  injury,  and  used  no  more  force 
than  was  necessary,  held,  that  the  court  should 
charge  on  that  theory.- State  v.  McNail,  182 
S.  W.  1081. 
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ASSESSMENT. 

Se«  Hi^ways,  ^e»122,  130;  Insurance,  •=» 
849,  760;    Municipal  Corporations,  4=3450. 

ASSETS. 

See  Marshaling  Assets  and  Securities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ift=3T19-700. 

ASSIGNMENTS. 

See  AtisignmentB  for  Benefit  of  Creditors ;  Chat- 
tel Mortgages,  ^=3205:  Fraudulent  Convey- 
ances ;  Mortgages,  4=»249 ;  Vendor  and  Pur- 
chaser, €=>261. 

Z.  aEQTTISITBS  AKD   VAIiXDITT. 

(A)  Fropertr.  DatMtes,  and  Rlsltta  Asaicm- 
able. 

«s>3  (Tez.Cr.App.)  Acts  34th  Leg.  c.  28,  reg- 
ulating loan  brokers,  and  providing  by  section 
11  tliat  each  assignment  of  wages  and  Mil  of 
sale  upon  the  household  fumitnre  of  a  macried 
man  should  be  roid  unless  made  with  the  con- 
sent of  his  wife,  joining  in  the  assignment,  and 
signing  and  acknowledging  it,  held  constitution- 
al, as  promoting  the  public  welfare. — Mx  parte 
Butsell,  182  S.  W.  458. 

rv.  ACTIONS.    ■ 

«=>  129  (Tez.CSv.App.)  An  attorney  to  whom  was 
assigned  a  contingent  interest  in  the  amount 
to  be  recovered  was  not  such  an  interested  par- 
ty as  to  require  that  he  be  made  a  party  to  the 
action  or  to  malie  the  petition,  which  failed  to 
make  Mm  a  party  subject  to  a  plea  in  abate- 
ment for  defect  of  parties.— Chicago,  B.  I.  & 
G.  Ry.  Co.  V.  Cosio,  182  S.  W.  83. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I.  REQXnSmiS   AMD  VAXiIDmr. 

(A)  Natave    juid    Busentlala    of   Txmut    tor 

Creditor*. 

«s>39  (Ark.)  In  the  absence  of  statate,  a  pro- 
vision in  an  assignment  for  the  benefit  of  cred- 
itors that  as  a  condition  precedent  to  participa- 
tion in  the  funds  assigned,  the  creditors  should 
release  the  debtor,  would  render  the  assignment 
void,  even  though  all  the  debtor's  property  was 
Included.— Nelson  v.  Harper,  182  S.  W.  619. 

tJnder  the  statute  a  cre<Htor  of  a  debtor  who 
lias  assigned  for  the  l>enefit  of  creditors  cannot 
ignore  the  assignment  and  subject  the  property 
to  the  payment  of  his  debt,  though  the  assign- 
ment stipulates  for  the  release  from  further 
payment.— Id. 

(B)  Form  and  Re«iilattea  ot  Inatrumeata. 

«s>52  (Tex.Clv.App.)  Where  a  tenant  farmer 
oraMf  agreed  with  his  landlord  that  the  latter 
should  pay  for  completing  and  sell  the  tenant's 
cotton  crop  and  apply  the  proceeds  to  the  ten- 
ant's debt  to  the  landlord  for  advances  to  make 
it,  accounting  for  any  excess,  the  transaction 
was  within  Rev.  St.  1911,  art.  91,  requiring 
general  assignments  by  insolvent  debtors  for  the 
benefit  of  creditors  to  be  in  writing. — Kimbrough 
V.  Severing,  182  S.  W.  408. 

U.   CONSTBirOTION  AND  OPERATION 
IN  OENERAI.. 

^s>i93  (Ark.)  Property  of  a  debtor  in  posses- 
sion of  trustee  under  an  assignment  for  the 
benefit  of  all  Us  creditors  could  not  be  reached 
by  garnishment  issued  at  the  instance  of  one  of 
the  creditors  to  have  his  claim  satisfied  in  full, 
as  the  fund  must  go  to  all  the  cretlitors  pro  rata. 
—Nelson  v.  Harper,  182  .S.  W.  519. 


f  m.  AFPOniTHENT,  QUAIJglOATION, 

AMD  TENtTKB   OF   ASSIGNEE 

OR  TRUSTEE. 

4=»208  (Ark.)  An  instrument  under  which  the 
assignee  took  possession  of  the  property  and 
directed  an  inventory,  which  was  made,  was  not 
affected  as  an  assignment  for  the  benefit  of 
creditors,  although  the  assignee  did  not  comply 
with  Kirby's  Dig.  |  338,  in  regard  to  filing  his 
inventory  and  bond  with  the  clerk  of  the  chan- 
cery court— Nelson  v.  Harper,  182  S.  W.  519. 

ASSOCIATIONS. 

See  Insurance,  «=>687 ;  Partnership,  <S=5»  41. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;   Work  and  Labor. 

ASSUMPTION. 

See  Trial,  «=>352. 

Of  risk,  see  Master  and  Servant,  <S=3203-226, 
280,  288.  295. 

ATTACHMENT. 

See  £>xecation;  Exemptions:  Oamisbment; 
Justices  of  the  Peace,  «=>86;  Homestead; 
Sequestration. 

I.   MATURE   AND    QROUNDS. 

(A)   Nature  of  Remedy,  Oanaea  ot  Aotlon, 
and  Partlea. 

^=>20  (McApp.)  Where  a  writ  of  attachment 
issued  on  a  void  aflidavit  was  not  served,  a 
second  writ  issued  on  a  proper  affidavit  under 
Rev.  St.  1909,  H  2294,  2298,  held  valid,  being 
considered  as  the  first  writ ;  it  being  the  first 
one  issued  on  a  valid  affidavit— First  Nat.  Bank 
of  Appleton  City  v.  Griffith,  182  S.  W.  805. 

m.  PROCEEDINGS   TO    PROCURE. 
(A)  Jnrladlctiom    and   Venae. 

®=»73  (Mo.App.)  Jurisdiction  over  the  subject- 
matter  of  an  attachment  is  obtained  by  levy 
thereon  of  a  writ  properly  Issued. — BMrst  Nat 
Bank  of  Appleton  City  v.  Griffith,  182  S.  W. 
80S. 

(B)  Amdavlta. 

€=»9I  (Mo.App.)  An  affidavit  for  attachment 
was  valid,  though  the  caption  named  the  coun- 
ty of  the  principal  case,  and  the  jurat  showed 
uiat  it  was  taken  in  another  county,  where  the 
notary  was  authorized  to  adminiiitcr  oaths. — 
First  Nat  Bank  ot  Appleton  City  v.  Griffith, 
182  S.  W.  806. 

<S=»I22  (Mo.App.)  Where  the  original  affidavit 
for  an  attachment  was  a  nullity,  it  cannot  be 
amended  so  as  to  justify  the  issuance  of  the 
attachment,  though  Rev.  St.  1000,  i  2341,  au- 
thorizes the  amendment  of  affidavits  for  at- 
tachment—First Nat  Bank  of  Appleton  City  v. 
Griffith,  182  S.  W.  806. 

(C)  Seenrltr. 
<S=s>l34  (Mo.App.)  Where  the  court,  after  the 
filing  of  an  affidavit  and  bond  ordered  a  writ 
of  attachment  to  issue,  it  impliedly  approved  the 
l>ond,  though  the  record  did  not  disclose  a  for- 
mal order  of  approval. — First  Nat.  Bank  of 
Appleton  City  v.  Griffith,  182  S.  W.  806. 
<&=>I38  (Mo.App.)  By  filing  a  plea  in  abate- 
ment to  a  writ  of  attacimient,  defendant  waiv- 
ed any  defect  arising  out  of  the  court's  failure 
to  approve  the  bond.— First  Nat.  Bank  of  Ap- 
pleton City  V.  Griffith,  182  S.  W.  806. 

Vm.   CUIIMS    BT    THIRD    PERSONS. 

«=>3I4  (Tenn.)  In  attachment,  where  defendant 
intervened,  replevying  the  property,  under 
Shannon's  Code,  f  52G0,  and  sections  5131-5144, 
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relating  to  actions  o£  replevin,  and  providing  for 
alternative  judgments  for  monetary  value  of 
property  or  its  return,  are  not  applicable,  ana, 
judgment  going  aRainst  the  intervener,  there 
should  be  no  provision  for  return.— People  8  Nat. 
Bank  v.  Corse,  182  S.  W.  917. 

XI.  WROHorira.  attaohmekt. 

<8=)375  (Tex.Civ.App.)  The  general  rule  that 
one  injured  by  a  wrongful  attachment  cannot  re- 
cover for  loss  of  business  or  future  profits  ap- 
plies only  where  the  measure  of  damages  is  the 
value  of  property  taken,  and  not  where  the  re- 
covery is  for  detention  of  property  or  mtrarup- 
tion  of  ita  oae.— Jiamlett  v.  Coates,  18i!  S.  w. 
1144. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  <8=>1060 ;  Assignments, 
9=>i& ;  Bills  and  ifotes,  «=»126.  534 :  Costt. 
^308 1  Criminal  Law,  «=»666%.  713-730, 
1037,  1171;  District  and  Prosecuting  Attor- 
neys; Divorce,  <8=»221,  227;  Drains,  *=>14; 
Oamiahment,  «=»1»1 ;  Malidons  Prosecution, 
«=>21;  Partition,  <8=»114;  Trial,  <8=5»114- 
138. 

III.    DUTIES  AND  I,IABII.mE8  OF  AT- 
TOHinBY  TO  OUENT. 

^3>I28  (Mo.App.)  Assignee  of  contestant  of 
will  consenting  to  settlement  by  defendant,  the 
attorney  for  the  other  contestant,  and  to  defend- 
ant's agreement  to  pay  him  his  share,  MM  ena- 
tled  to  recover  from  the  defendant— Young  ▼. 
MiUer,  182  8.  W.  822. 

In  a  suit  by  assignee  of  contestant  of  wiU  to 
recover  his  share  of  the  proceeds  of  a  setUe- 
ment  in  the  hands  of  the  attorney  and  of  another 
contestant,  the  attorney  *«W  a  proper  party 
defendant— Id. 

IV.   COMPENSATION  AMD  LIEN  OP 
ATTORNEY. 

(A)  Fee*  ••<   other  RemvnenitloB. 

<S=9l40  (Ark.)  What  is  a  reasonable  attorney's 
fee  for  services  performed  is  usually  one  of  fact 
to  be  determined  from  the  weight  of  evidence.— 
Sain  V.  Bogle,  182  S.  W.  515.  . ,       ,  .     . 

Statement  of  elements  to  be  considered  in  de- 
termining a  reasonable  attorney's  fee.— Id. 
«s>l48  (Tex.Oiv.App.)  Where  the  attorney  of 
an  injured  servant  suing  for  damaKes  was  as- 
signed one-half  the  amount  which  might  be  re- 
covered, the  transfer  being  made  before  the  filing 
of  the  petition,  the  attorney's  interest  was  con- 
tingent upon  collection,  and  was  a  mere  assign- 
ment of  funds  to  be  collected.— Chicago,  B.  I.  A 
G.  Ry.  Co.  V.  Cosio.  182  S.  W.  83. 
«=3l66  (Ark.)  In  action  by  attorneys  to  recov- 
er share  of  fee  collected  by  other  attorneys  as- 
sociated in  the  case,  evidence  held  to  support 
finding  that  plaintiffs  were  employed  and  were 
entitled  to  flJiOO  fee  on  quantum  meruit— 
Stuckey  t.  Norwood,  182  S.  W.  528. 

AUTHENTICATION. 

See  Evidence,  •s>878,  380. 

AUTHORITY. 

See  Principal  and  Agent,  «=»103-111,  148-160, 
17& 

AUTOMOBILES. 

See  Bailment  «=9l8,  31 ;  Carriers,  9=>2 ;  Emi- 
nent Domain,  «=>2 ;  Highways,  «=>176,  184 ; 
Ijicenscs,  €=6,  7 ;  Municipal  Corporations, 
•=»708;   Street  Bailroads,  «=>110. 


BAIL 

n.   m  ORIMINAI.  PBOSEOUTIOHS. 

<3=>43  (Tex.Cr.App.)  Where  relator  was  charg- 
ed with  murder  committed  in  perpetration  of 
robbery  and  proof  of  his  presence  or  connection 
with  the  homicide  was  not  evident  relator  hM 
entitled  to  bail.— Ex  parte  liopei,  1»  S.  W. 
310. 

«=>53  (Tex.Or.App.)  Bail  in  the  sum  of  $1,000 
from  one  accused  ot  murder  and  robbery,  aela 
not  to  be  reduced  pending  action  of  grand  jury, 
though  offense  was  made  out  by  accomplice  tes- 
timony.—Ex  parte  Castorena,  182  S.  W.  Ul». 

BAILMENT. 

See  Embenlement;   Pledges. 

«=3>I8  (MaApp.)  Party  cozutructing  automo- 
bile body  and  attaching  it  to  chassis  owned  by 
plaintiff  held  to  have  artisan's  lien  on  the  <ma*- 
gia,— Kansas  City  Automobile  School  Co.  ▼. 
Holcker-Blberg  Mfg.  Co.,  182  S.  W.  759. 
i&=s>3i  (Mo.App.)  In  action  in  which  recovMy 
was  sought  for  constructing  automobile  bod^, 
jury  held  not  bound  to  accept  plaintiffs  evi- 
dence as  to  manner  in  which  work  was  done; 
there  being  evidence  to  the  contrary.— Kansaa 
City  Automobile  School  Co.  v.  Holcker^Elberg 
Mfg.  Co.,  Iffi  8.  W.  759. 

BANKRUPTCY. 

See  Aasignmenta  for  Benefit  of  Oreditocs. 

m.  ASSIGNMENT,  ADlPNIST»ATIOW. 

AND  DISTRIBITTION  OP  BANK- 

BtrPT'S  ESTATE. 

(B)   Aotlona  by  or  Agmlnat  Trnatee. 

«=>296  (Tex.Civ.App.)  Wbtere  a  partner  was  a 
trustee  in  bankrupti^,  and  hia  copartners  secur- 
ed an  Injunction  against  his  delivery  to  his  suc- 
cessor of  alleged  partnership  funds  received  by 
the  trustee,  the  funds,  having  been  received  by 
the  successor  without  notice,  are  no  longer  sub- 
ject to  the  jurisdiction  of  the  state  court — 
Brouasard  t.  Le  Blanc,  182  S.  W.  7& 

V.  RIGHTS,    REBIEDIES.   AND   DIS- 
CHARGE OF   BANKRTPT. 

€=3395  (Tex.Civ.App.)  A  creditor  not  a  party 
to  the  debtor's  bankruptcy  proceedings  was  not 
bound  by  the  decree  of  the  federal  court  setting 
aside  to  the  bankrupt  and  his  wife  certain  lands 
as  a  homestead.— Bogart  v.  Cowboy  State  Bank 
&  Trust  Co.,  182  S.  W.  678. 

Ekempt  property  is  never  really  in  bankrupt- 
cy court,  as  the  bankruptey  court  has  no  juris- 
diction of  it  except  to  set  it  aside  as  exempt 
property,  and  aa  the  rif^ts  of  the  hen  creditors 
with  reference  to  it  must  be  determined  in  the 
state  courts. — Id. 

4^3»407  (Tex.CHvApp.)  A  "false"  statement  in 
obtaining  credit  whidi  under  Bankr.  Act  July 
1.  1898,  f  14b  (3),  as  amended  by  Act  June  25, 
1910,  I  6,  will  prevent  discharge  of  bankrupt 
must  not  only  have  been  untrue,  but  knowingly 
made.— Hamfln  v.  J.  M.  Radford  Grocery  Co., 
182  S.  W.  716. 

4=»425  (Tex.Civ.App.)  Where  it  did  not  appear 
that  a  bankrupt  scheduled  a  debt  and  the  credi- 
tor had  no  actual  notice  of  the  bankruptcy  pro- 
ceedings, the  banki-upt  was  not  discharged  from 
liability  on  such  debt.— Bogart  v.  Cowboy  State 
Bank  k  Trust  Co..  182  S.  W.  678. 
«s»436  (Tex.01v.App.)  The  burden  of  proving 
that  a  creditor's  debt  was  duly  scheduled  in  the 
debtor's  bankruptey  proceeding,  and  that  the 
creditor  had  either  statutory  or  other  actual  no- 
tice of  the  proceeding,  rested  upon  the  bankrupt 
—Bogart  V.  Cowboy  State  Bank  «  TroBt  Co., 
182  S.  W.  678.         Digitized  by 
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BANKS  AND  BANKING. 

See  Abatement  and  Bevlval,  «=>4&;   Brldence, 
«=>20;  Principal  and  Surety,  «=>76,  78. 


XX.  BANKINO  OORPORATIOHS  AND 
ASSOCIATION'S. 

(B)  Capital,  Stock,  and   DlTldenda. 

«=939  (l"ex.Civ_A^pp.)  Where,  after  a  bank  has 
become  insolvent  and  is  being  wound  up,  one  is 
sued  on  his  subscription  to  its  stock,  tlie  tact 
that  his  subscription  was  on  agreement  that  it 
should  be  paid  from  dividends  is  not  available  as 
a  defense.— McWhirter  v.  First  State  Bank  of 
Amarillo,  182  S.  W.  682. 

(D)   Oflloers  and  Asenta. 

^=>58  (Tens.)  A  bill  was  prematurdy  brought 
at  the  chancellor's  direction  by  the  receiver  of 
an  insolvent  bank  against  its  officers  and  di- 
rectors to  recover  for  loans  Degligently  made  by 
them,  whereby  the  insolvency  was  brought  about, 
where  the  debtors  were  not  wholly  insolvent 
when  suit  was  brought,  but  collections  might  yet 
be  made  from  them,  but  it  would  be  otherwise 
where  such  insolvency  existed. — Green  v.  Of- 
ficers and  Directors  of  Knoxville  Banking  & 
Trust  Co.,  182  S.  W.  244. 

A  bill  ffled  by  an  insolvent  bank's  receiver  at 
the  direction  of  the  chancellor  to  recover  of 
officers  and  directors  for  loans  negligently  made 
was  maintainable  although  the  bank's  assets 
were  not  first  exhausted,  the  measure  of  dam- 
ages tieing  the  amount  of  the  negligent  loans 
finally  lost  after  dae  efforte  to  collect — Id. 

The  right  of  action  of  an  insolvent  bank's  re- 
ceiver at  the  instance  of  the  chancellor  to  re- 
cover of  officers  and  directors  for  loans  negli- 
gently made  was  not  impaired  by  the  fact  that, 
if  all  the  assete  in  the  receiver's  hands  should 
h«  realized  and  the  whole  demand  made  against 
the  directors  be  successfully  prosecuted,  there 
voald  not  be  enough  assete  produced  to  satisfy 
the  bank's  debte.— Id. 

Allegations  of  negligence  alone  in  a  bill  by  the 
receiver  of  an  insolvent  bank  at  the  instance  of 
the  chancellor  against  officers  and  directors  to 
recover  for  fraud,  willful  mismanagement,  and 
negligence,  resulting  in  the  insolvency,  held  suf- 
ficient to  justify  overruling  of  defendant's  de- 
murrer.— Id. 

Under  the  common  law  a  bank  itself  has  the 
right  to  redress  for  injuries  inflicted  upon  it 
by  tiie  acts  denounced  by  Shannon's  Code,  §| 
2067,  20CS,  and  3242,  giving  persons  injured, 
generally,  by  the  misconduct  ot  the  officers  or 
directors  of  a  bank,  a  right  of  action. — Id. 

A  bill  by  the  receiver  of  an  insolvent  bank 
filed  at  the  instance  of  the  chancellor  to  recover 
against  ite  officers  and  directors  for  loans  negli- 
gently made  did  not  need  to  set  out  the  par- 
ticular circumstances  of  each  loan,  showing  the 
situation  and  surroundings  of  the  parties.— Id. 

In  suit  by  the  receiver  of  an  insolvent  bank 
to  recover  of  officers  and  directors  for  loans  neg- 
ligently made,  that  items  catelogued  in  the  bfll 
as  cash  items  and  overdrafte  were  undated  did 
not  render  it  demurrable  as  to  defendante  who 
served  five  directorates,  the  period  sued  for;  it 
being  alleged  that  the  items  oocorred  during 
snch  period.— Id. 

(B)   InaolTencr   and  Dlaaolntlon. 

«=»77  (Tcx.Civ.App.)  Under  authority  of  the 
commissioner  of  bnnkinf;,  nn  action  to  realize  on 
assete  may  be  maintained  in  the  name  of  a  bank 
in  the  hands  of  a  special  agent  appointed  by 
snch  commissioner  to  wind  ap  ite  affairs. — Mc- 
Whirter V.  First  Stete  Bank  of  Amarillo,  182 
S.  W.  682. 


in.  FUNOTZONS   AND   DEALINOS. 

(C)   Deposits. 

«:»t27  (Ark.)  Prima  facie,  in  the  absence  of  a 
contrary  intention  of  the  parties,  express  or  im- 
plied, when  a  bank  receives  a  check  and  places 
the  amount  to  the  credit  of  ite  customer,  the  ti- 
tle of  the  check  is  vested  in  the  bank. — Sanders 
▼.  W.  B.  Worthen  Co.,  182  S.  W.  549. 
In  an  action  by  a  bank  which  received  a  check, 

Sayment  of  which  was  later  stopped'  by  the 
rawer,  evidence  held  sufficient  to  justify  the 
chancellor  in  finding  that  it  was  the  intention  of 
the  parties  that  title  to  the  check  should  pass  to' 
the  bank  when  it  received  it  and  credited  the 
amount  to  its  customer's  account. — Id. 

In  an  action  by  a  bank  which  credited  to  its 
customer's  account  the  amount  of  a  chock,  pay- 
ment of  which  was  afterwards  stopped  by  the 
drawer,  evidence  held  sufficient  to  warrant  the 
chancellor  in  finding  that  the  drawer  signed  the 
check. — Id. 

4=>I38  (Mo.App.)  The  relation  of  a  bank  and  a 
depositor  is  that  of  debtor  and  creditor,  and  as  to 
checking  accounte  the  contractual  obligation  as- 
sumed by  the  bank  is  to  pay  on  presentation  the 
checks  drawn  by  the  depositor.— S.  8.  Allen 
Grocery  Co.  v.  Bank  of  Buchanan  (Jounty,  182 
S.  W.  777. 

®=>I48  (Mo.App.)  The  president  of  a  corpora- 
tion signing  checks  in  blank  held,  under  the 
facts,  guilty  of  gross  negligence  estopping  tiie 
corporation  from  recovering  from  the  bank  mon- 
ey paid  when  the  checks  were  put  in  circulation 
by  a  thief.— S.  8.  Allen  Grocery  Co.  v.  Bank  of 
Buchanan  County,  182  S.  W.  777. 

A  bank  paying  forged  paper  when  there  are 
no  funds  to  the  credit  of  the  maker,  who  signed 
the  check  in  blank,  is  to  be  treated  as  a  bona 
fide  purchaser,  and  not  in  the  relation  of  bank 
to  depositor. — Id. 

The  result  ot  signing  and  keeping;  blank 
checks,  whether  the  keeping  be  oegbgent  or 
careful,  is  assumed  by  the  maker,  and  not  the 
bank  who  pays  it. — Id. 

A  bank  is  bound  to  know  the  signature  of  a 
depositor,  but  is  not  bound  to  draw  suspicious 
inferences  from  the  discovery  that  the  body  of 
the  check  is  in  unfamiliar  handwriting. — Id. 

A  bank  is  not  put  on  guard  in  paying  a  check, 
genuinely  signed  by  a  depositor,  by  the  fact 
that  it  is  larger  in  amount  than  the  maker  had 
previously  drawn,  and  that  the  depositor  over- 
drew the  account.— Id. 

(B)  I,oaaa  and  Dlaconnta. 

<8=>I80  (Mo.App.)  While  Rev.  St  190»,  1 1086, 
prohibits  a  bank  from  taking  its  own  stock  as 
security  for  a  loan,  the  statute  applies  only  to 
a  loan  contemporaneously  made,  and  permite  the 
taking  of  such  security  to  prevent  loss  upon  a 
debt  previously  contracted.— Farmers'  Bank  o< 
Deepwater  ▼.  Ogden,  182  S.  W.  501. 

BAR. 

See  Equity,  «=»72  ;   Jndgment,  «b)>S65  ;   limi- 
tation of  Actions,  ^=>176. 

BAHERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=>687. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=»400;  Svidenoe,  «=>178, 

BETTERMENTS. 

See  Improvements. 
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BILL  OF  LADING. 

See  Carriers,  9=:>83. 

BILL  OF  PARTICULARS. 

8«e  Pleading,  <&=>317. 

BILL  OF  REVIEW. 


See  Jadgment,  4=9336 ; 


Limitation  of  Actions, 


BILL  OF  SALE. 

See  Sales,  «=>149. 

BILLS  AND  NOTES. 

See  Action,  €=>25 ;  Corporations,  ®:»414,  415 ; 
Evi'ience,  ®=>419,  441;  Guaranty,  €=>36; 
Judgment,  <S=»691 ;  Liimitation  of  Actions,  ©=» 
119;  Pleading,  «=»8;  Principal  and  Agent, 
«=»111 :  Principal  and  Surety,  ♦=»104,  192, 
198.  194. 

X.  REQUISITES  AND  VAUDTTT. 
(O)  Bxeentlon  and  Delivery. 

<S=963  (Mo.App.)  Tlie  delivery  of  an  incomplete 
negotiable  instrument  by  the  maker,  who  signs 
it,  is  indispensable  to  the  creation  of  a  contrac- 
tual obliention  on  the  part  of  the  m.iker.— 
S.  S.  Allen  Grocery  Co.  v.  Bank  of  Buchanan 
County,  182  S.  W.  777. 

(B)  ConaMeratlon. 

<3=396  (Tex.Civ.App.)  That  defendants  signed 
note  without  consideration  at  plaintiff  payee's 
request  upon  his  statement  that  he  was  hard 
pi-essed  for  money  and  their  signature  would 
enable  him  to  sell  the  note,  which  was  given  by 
principal  maker  in  payment  of  account  due, 
hrld  not  to  state  defense— Magill  v.  McCamley, 
1S2  S.  W.  22. 

(F)  Valldltr. 

«=»I06  (Tenn.)  A  note  executed  in  violation  of 
a  penal  statute  is  nlwolutoly  void,  not  only  be- 
tween the  parties,  but  even  as  against  an  inno- 
cent holder.— Cohn  v.  Lunn.  182  S.  W.  584. 
€=>I07  (Tenn.)  Acts  1807,  c.  77,  requiring 
notes  for  patent  right  or  interest  tlierein  to  so 
show  on  their  face,  held  not  applicable  to  note 
given  for  patented  articles  with  grant  of  exclu- 
sive license  to  sell.— Cohn  v.  Lunn,  182  S.  W. 
584. 

Acts  1897,  c.  77,  as  to  notes  for  patent  right 
showing  facts  on  their  face,  held  a  penal  act, 
and  to  be  strictly  construed.— Id. 

n.   OONSTKTTCTION  AND  OFERATION. 

4=3121  (Ky.)  One  signing  a  note  without  any- 
thing appearing  to  indicate  that  he  signed  as 
surety  is  primarily  liable  thereon  within  Nego- 
tiable Instruments  Act,  i  191,  and  is  only  dis- 
charged in  one  of  the  ways  provided  in  section 
119.— Elsey  t.  People's  Bank  of  Bardwell,  182 
S.  W.  873. 

4=>I26  (Tenn.)  An  indorser  of  a  note,  stipulat- 
ing for  payment  of  attorney's  fees  in  case  of 
suit,  though  he  be  an  accommodation  indorser, 
is  liable  for  such  fees,  especially  where  he  waives 
demand,  protest,  and  notice,  conditions  preced- 
ent to  his  liability.— Franklin  v.  The  Duncan, 
182  S.  W.  230. 

IV.  NEOOTIABHJTT  AND  TRANSFER. 
(A)  Inatramenta  Necotlnble. 

4=9 146  (Ky.)  The  negotiable  instruments  act, 
covers  the  subject  of  negotiable  instruments  and 
controls  in  all  cases  to  which  it  is  applicable. — 
Elsey  V.  People's  Bank  of  Bardwell,  182  S.  W. 
873. 

4=9 1 71  (Ark.)  That  the  payee  of  a  note  indors- 
ed it  without  recourse  did  not  impair  its  negotia- 
bility.—Morehead  T.  Harris,  182  S.  W.  621. 


V.   RIGHTS  Ain>  UABIUTEBS  OH  IN. 
DORSEBCENT  OR  TRANSFER. 

m>  Iador*eaieB<  for  Traaafer. 

4=9298  (Tenn.)  Both  at  common  law  and  under 
Negotiable  Instruments  Law,  §S  64,  68,  defend- 
ant who  first  indorsed  a  note  for  the  accomnM>- 
daQon  of  the  maker,  held  liable  at  the  suit  of 
the  subsequent  Indorser.— Cohn  t.  Hitt,  182  S. 
W.  236. 

4=s>30l  (Tenn.)  The  first  indorser  of  a  note  is 
not  discharged  because  the  maker  engaged  a 
discount  broker  to  secure  discount  and  sudi 
broker  also  indorsed  the  instrument. — Cohn  t. 
Hitt,  182  S.  W.  235. 

(D)  Bona  Ftde  Povekaaera. 

4=9327  (Ark.)  To  constitute  one  a  "bona  fide 
bolder"  of  a  negotiable  instrument  it  is  essential 
that  he  take  it  bona  fide  for  a  valuable  consider- 
ation in  the  usual  course  of  business  before  ma- 
turity, without  notice  of  any  existing  defense 
and  of  dishonor  thereof. — Morehead  v.  Harris, 
182  S.  W.  521. 

4=9337  (Ark.)  A  recorded  mortgage  indicating 
that  it  was  given  to  indemnify  S.  and  three  oth- 
er indorsers,  when,  in  fact,  S.  did  not  sign  the 
note,  held  not  to  put  a  transferee  of  the  note  on 
notice  that  the  three  indorsed  on  condition  that 
the  note  should  not  be  delivered  or  become  effec- 
tive until  also  signed  by  S. — Morehead  y.  Harris, 
182  S.  W.  621. 

4=9340  (Tex.Civ.App.)  Bie  Indorsee  of  a  note 
executed  by  the  president  of  a  corporation  and 
purporting  to  be  secured  by  a  lien  on  corporate 
land,  and  pledged  to  secure  a  debt  pnrtly  owed 
by  him,  was  charged  with  notice  thnt  the  presi- 
dent was  not  authoriised  to  give  liens,  and  it 
was  not  an  innocent  purchaser.— El  Fresnal  Ir- 
rigated Land  Co.  v.  Bank  of  Washington,  1S2  S. 
W.  701. 

^»342  (Ark.)  That  the  payee  of  a  note  indors- 
ed it  without  recourse  did  not  put  the  indorsee 
on  notice  of  any  infirmity  or  defenses.— More- 
head  v,  Harris,  182  S.  W.  621. 
4=9342  (Tex.Civ.App.)  The  indorser  of  notes 
purporting  on  their  face  to  be  secured  by  a  lien 
in  a  recorded  deed  was  charged  with  notice  that 
no  lien  was  reserved  in  the  deed,  and  he  was 
not  an  innocent  purchaser. — El  Eresnnl  Irrigat- 
ed Land  Co.  v.  Bank  of  Washington,  182  S.  W. 
701. 

4=9345  (Tex.CSv.App.)  Where  the  president  of 
a  corporation  executes  notes  without  considera- 
tion to  another  corporation,  and  these  notes  are 
shortly  pledged  to  a  bank  with  other  collateral 
to  secure  a  debt  partly  owed  by  the  said  presi- 
dent, the  drcumstances  were  such  as  to  put  the 
bank  on  notice  of  a  fraudulent  conspiracy  to  de- 
fraud the  corporation.— ffl  Fresnal  Irrigated 
I.and  Co.  ▼.  Bank  of  Washington,  182  S.  W. 
701. 

4=9375  (Tenn.)  A  note  executed  in  violation  of 
n  penal  statute  is  absolutely  void,  not  only  be- 
tween the  parties,  but  even  as  aguiiist  an  in- 
nocent holder.— Cohn  v.  Lunn,  182  S.  W.  584. 
4=3377  (Mo.App.)  Mere  negligence  in  the  keep- 
ing of  a  signed  blank  negotiable  instrument 
which  was  afterwards  stolen,  filled  out,  and  put 
in  circulation  by  a  thief  should  not  be  regarded 
as  the  proximate  cause  of  the  loss.- S.  S.  AUen 
Grocery  Co.  v.  Bank  of  Buchanan  County,  182 
S.  W.  777. 

The  maker  or  acceptor  of  negotiable  paper 
may  be  guilty  of  conduct  in  the  care  of  paper 
signed  in  blank  which  would  estop  him  from 
disputing  the  title  of  an  innocent  holder,  not- 
withstanding Negotiable  Instruments  Law.— Id. 

VH.   PAYMENT   AND   DISOHABOE. 

4=9430  (Mo.App.)  Where  a  third  party  nego- 
tiated a  loan  on  his  own  note  and  defendant's 
payable  to  a  bank,  a  settlement  of  the  third 
party's  liability  on  the  loan  by  payment  of  his 
own  note  did  not  divest  the  bank  of  its  interest 
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in  defendant's  note.— Secarity  Nat  Bank  r. 
Field,  182  8.  W.  816. 

▼m.  ACTIONS. 

4=>485  (McApp.)  The  execution  of  a  note,  not 
denied  under  oath,  stands  admitted.— Davidson 
V.  Spitscaufsky,  182  S.  W.  106. 
*»407  (Tez.CiT.Ap^.)  Where  notes  were  evi- 
dently without  coBsideration  and  fraudnlently 
put  in  circulation,  the  harden  is  upon  an  in- 
dorser  to  prove  that  he  is  a  bona  fide  holder.— 
KI  Fresnnl  Irrigated  Lend  Co.  y.  Bank  of  Wash- 
ington, 182  S.  W.  701. 

€=>534  (Tenn.)  Allowance  of  attorney's  fees, 
stipulated  for  in  a  mortgage  note,  held  proper, 
over  objection  that  suit  was  unnecessary,  where 
it  appeared  that  the  suit  was  necessitated  by  the 
filing  of  a  creditors'  bill,  and  by  an  injunction 
preventing  the  holder  from  foreclosing  the  mort- 
gage except  in  that  suit- Franklin  v.  The  Don- 
can,  182  §.  W.  280. 

C=»537  (Ark.)  Where  in  a  transferee's  action 
on  a  note  there  was  no  evidence  that  plaintUf 
had  notice  of  any  equitable  defenses,  or  of  facts 
which  would  have  put  him  on  inquiry,  or  was 
not  a  bona  fide  holder,  the  court  properly  in- 
structed a  verdict  for  plaintiff.— Morebead  r. 
Harris,  182  S.  W.  621. 

BLASTING. 

See  Nuisance,  ^s»72. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=»827-377 ;  Vendor  and 
Purchaser,  «=>228-242. 

BONOS. 

See  Appeal  and  Error,  €=3387:  Assignments- 
for  Benefit  of  Creditors,  4=3208 ;  Attachment, 
<8s>134 ;  Bail ;  Counties.  «=3l78,  180 :  High- 
ways, «=»90 ;  Justices  of  the  Peace,  <8=>191 ; 
Mechanics'  liens,  €=331S:  Municipal  Corpo- 
rations, «=>1S9, 917, 921 ;  Principal  and  Sure- 
ty ;  Schools  and  School  Districts,  9=>81 ; 
Sheriffs  and  Constables ;  Subrogation :  Unit- 
ed State*,  «=»67. 

BOUNDARIES. 

See  Evidmce,  «=>8S;    States,  ^s>18. 

I.  descrhption. 

*=>3  (Ky.)  In  construing  deeds  and  in  locat- 
ing lines  and  corners  In  the  description  of  the 
land  conveyed,  courses  and  distances  surren- 
der to  natural  objects.- Gilbert  v.  Parrott,  182 
S.  W.  859. 

4=^7  (Ky.)  Deed  describing  boundary  as  be- 
ginning at  beech  in  upper  comer  of  land  of  H., 
held  to  refer  to  beeches  mentioned  in  H.'s  deed 
to  adjoining  land,  and  not  to  another  point 
claimed  by  H.  as  his  corner.— Gilbert  v.  Par- 
rott, 182  S.  W.  859. 

Where  location  of  natural  object  mentioned 
in  description  of  boundary  is  disputed,  that 
object  Aeuf  to  be  accepted  which  apparently 
carries  out  intention  and  most  nearly  conforms 
to  courses  and  distances  as  well  as  to  quantity 
of  land. — Id. 

<8=320  (Tez.Civ.App.)  Where  plaintiff  sold  lot 
on  platted  unopened  street  to  defendant  raU- 
road,  after  abandonment  of  street  by  city  ordi- 
nance, title  to  middle  of  street  passed  under  the 
deed.— Amerman  v.  Missouri,  K.  &  T.  Ky.  Co.  of 
Texas,  182  S.  W.  64. 

n.  xrviDEircE,  asobrtainmeht,  ahd 

ESTABLISHMEMT. 

«=>33  (Tex.Civ.App.)  In  trespass  to  try  Utle, 
held,  that  the  presumption  was  that  bearing 
trees  at  points  called  for  by  field  notes  were 


there  once,  and,  even  in  their  absence,  the  bound- 
aries of  the  survey  would  be  fixed  in  accordance 
with  the  notes. — Goodrich  v.  West  Lumber  Co., 
182  S.  W.  841. 

«=»37  (Tex.OlT.App.)  In  trespass  to  try  title, 
evidence  held  to  show  the  location  of  the  north- 
west comer  of  a  certain  survey,  and  that  a 
boundary  line  should  run  north  48  degrees  east 
from  such  comer  to  the  northeast  comer  of  the 
surv^,  unless  arrested.— Goodrich  t.  West  Lum- 
ber Co.,  182  S.  W.  841. 

BRANDS. 

See  Animals,  ^salO. 

BRIEFS. 

See  Appeal  and  Error,  4=9758-778. 

BROKERS. 

See  Evidence,  «s>417,  441;  Factors;  Frauds, 
Statute  of,  «s3ll6,  116;  licenses,  «=>7; 
Principal  and  Agent;   Usury,  4=>5. 

n.  ZZBCPXiOTMBIfT  AMD  AVTKORITX. 

Q=>ip  (Kv.)  A  contract  which  makes  one  the 
agenf  of  the  owner  of  land  for  the  sale  thereof 
is  simply  a  listing  contract,  revocable  at  any 
time  by  the  owner. — Fields  &  Combs  t.  Vizard 
Inv.  Co.,  182  S.  W.  934. 

BUILDING  CONTRACTS. 

See  Principal  and  Surety,  «s»1jOO. 

BUflGLARY. 

See  Criminal  Law,  «s>319,  861,  859,  868,  372, 
511,  761,  792. 

I.   OFFENSES   Ain>    BESPONSIBrLITY 
THEBEFOK. 

^=>I6  fl^ex.Cr.App.)  One  who  stood  out  in 
front  of  a  saloon,  keeping  watch,  while  others 
broke  and  entered  it,  was  guilty  of  burglary  as 
a  principal.— McPherson  ▼.  State,  182  S.  W. 
1114. 

The  mere  presence  of  defendant  where  and 
when  a  saloon  was  being  broken  and  entered  did 
not  constitute  him  a  principal  in  the  crime  of 
burglary,  unless  he  aided  by  his  acts,  or  en- 
couraged by  his  gestures,  those  engaged  in  the 
offense. — Id. 

Defendant,  t>resent  when  a  saloon  was  bur- 
glarized, entering  from  the  front  at  the  crim- 
inals' invitation,  while  they  entered  from  the 
rear,  was  not  guilty  as  a  principal,  unless  act- 
ing in  concert  with  them.— Id. 

n.  PROSEOUTXON  AND  PUinSHlIEirr. 

«s»28  (Tex.Cr.App.)  Where  the  indictment  al- 
leged burglary  In  the  nighttime  by  force,  with 
intent  to  steal,  and  the  defendant  was  identi- 
fied by  one  witness,  but  he  denied  that  he  bur- 
glarized the  house,  consent  to  the  entry  was  not 
an  issue.— Wilson  v.  State,  182  S.  W.  891. 
®=936  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary of  a  saloon,  where  defendant,  its  former 
employ^,  was  shown  to  have  opened  the  saloon 
in  the  morning  and  closed  it  at  night  while 
working  there,  evidence  that  he  had  been  in 
possession  of  a  kejr,  though  he  no  longer  work- 
ed there,  was  admissible.— McPherson  v.  State, 
182  S.  W.  1114. 

4=341  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary, evidence  heii  snffidient  to  anthorice  a 
verdict  of  guilty  as  principal,  but  not  as  acces- 
sory.—Hightower  V.  State,  182  S.  W.  492. 
®=»4(  (Tex.Cr.App.)  Evidence  held  sufficient 
to  support  conviction.— McPherson  t.  State, 
182  S.  W.  1114. 
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4=>42  (Tex.  Cr.  App.)  Defendant's  explanation 
of  possession  of  property  from  burKlarized 
bouse,  which  would  exonerate  him,  must  be 
shown  false  in  order  to  obtain  a  conviction. — 
Lanier  v.  State,  182  S.  W.  451. 
®=»45  (Tex.Cr.App.)  On  trial  for  bnrglary,  con- 
flict as  to  whether  defendant  obtained  pistol 
from  burglarized  house  from  a  witness  for  the 
state  held  a  matter  for  the  jury. — Lanier  t. 
State,  182  S.  W.  451. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instmmenta. 

n.   PBOOEEDIHOB  AHS  UEIXEF. 

$=343  (Tex.Civ.App.)  In  suit  to  set  aside  con- 
veyance, petition  held  to  make  issue  as  to 
fraudulent  promise  to  pay  cash  consideration 
without  intent  of  doing  so,  as  to  two  lots,  though 
one  was  alleged  to  have  been  included  fraudu- 
lenUy.— Wyatt  v.  Chambers,  182  S.  W.  16. 
®=>59  (Ky.)  A  grantee,  in  a  deed  executed  by 
a  married  woman  alone,  may,  on  the  cancella- 
tion of  the  deed,  recover  only  the  amount  the 
improvements  made  on  property  enhanced  the 
vendible  value  not  exceeding  the  reasonable  val- 
ue.—Daniels  V.  France,  182  S.  W.  919. 

A  grantee  in  a  deed,  executed  by  a  married 
woman  alone,  who  failed  to  perform  his  con- 
tract to  support  the  grantor  in  consideration  of 
the  deed,  could  not,  on  the  cancellation  of  the 
deed,  recover  for  improvements  or  past  rapport. 
— Id. 

A  grantee,  agreeing  to  support  the  grantor 
and  her  husband  for  life,  who  left  the  grantor 
and  her  husband  on  the  land  to  take  care  of 
themselves,  did  not  perform  his  agreement,  and 
was  entitled  to  no  relief  on  the  cancellation  of 
the  deed  at  the  suit  of  the  grantor. — Id. 

CARRIERS. 

See  Action,  «E»27 ;  Commerce^  4=»33:  Consti- 
tutional Law,  ®=>297;  False  Imprisonment, 
<S=3l5:  Pleading,  <8=>290 ;  Railroads,  ®=> 
212;  Street  RaUroads;  Trial,  «=>191,  194, 
219,  296,  25,% 

I.   OONTROZ.  Ain>  REOtriiATION  OF 
COMMOir  OARRltERS. 

(A)   In  aencral. 

4e»2  (Tex.Civ.App.)  An  ordinance  regulating 
operation  of  jitneys  and  motor  busses  held  not 
invalid.— Auto  Transit  Co.  v.  City  of  Ft.  Worth, 
182  S.  W.  685. 

That  operators  of  jitneys  or  motor  busses  are 
not  able  to  comply  with  ordinance  and  will  be 
required  to  abandon  operation  of  thar  vehicles 
held  not  to  establish  unreasonableness  or  in- 
validity of  ordinance. — Id. 

That  parties  operating  jitneys  or  motor  busses 
will  suffer  a  pecuniary  injury  from  the  enforce- 
ment of  an  ordinance  regulating  such  vehicles 
does  not  tend  to  establish  the  invalidity  of  the 
ordinance.— Id. 

U.  OARRIAOS   OF   GOODS. 

(C)  Cnatodr  sad  Control  of  Goods. 

4=>7I  (Tenn.)  Railroad  delivering  carload  of 
beans  to  defendant  on  his  innocent  presentation 
of  false  bill  of  lading  held  entitled  to  recover 
against  defendant,  on  ground  of  misrepresenta- 
tion of  a  .material  fact  by  mistake,  upon  which 
it  had  lieen  induced  to  act— Louisville  &  N.  R. 
Co.  V.  McKay  &  Morgan,  182  S.  W.  586. 

Railroad  which  had  delivered  carload  of  goods 
to  defendant  on  his  innocent  presentation  of 
forged  bill  of  lading  held  »titled  to  recover,  on 
principle  that,  where  one  of  two  innocent  par- 
ties must  suffer,  that  one  whose  act  occasioned 
the  loss  must  bear  it — Id. 

Where  a  carrier  through  mistake  or  fraud  has 
been  induced  to  deliver  goods  to  the  wrong  per- 
son, it  may  maintain  an  action  against  such 
person  for  damages.— Id. 


^=>76  (Mo.Apn.)  A  snit  on  a  transportation 
contract  is  properly  brought  in  the  name  of  the 
consignor,  whether  lie  is  the  owner  or  not— -J. 
A.  Lamy  Mfg.  Co.  v.  Missouri  Pac.  Ry.  Co., 
182  S.  W.  131. 

4=»76  (Mo.App.)  Son,  undertaking  to  bory 
mother's  body  and  assuming  responsibility  for 
funeral  expenses  and  transportation  charges. 
held  entitled  to  sue  carrier  for  mishandling  of 
the  corpse  and  box  containing  it  in  his  pres- 
ence.—Wsll  V.  St  Louis  &  S.  F.  B.  Co.,  182 
8.  W.   1057. 

(D)  Trnnsportntlon  nnd  Dellverr  I>T 
Garner. 

9=>83  (Tenn.)  A  carrier  is  only  anthorized  to 
deliver  goods  upon  presentation  of  the  genuine 
bill  of  lading,  and  any  delivery  made  with  tliat 
bill  of  lading  outstanding  is  at  its  peril  and  ren- 
ders it  liable  to  the  holder  of  the  genuine  bilL — 
Louisville  A  N.  R.  Co.  v.  McKay  &  Morgan,  182 
S.  W.  585. 

^=394  (Mo.App.)  Party  suing  carrier  for  fail- 
ure to  deliver  shipment  heid  entitled  to  sue  ei- 
ther in  tort  or  for  breach  of  the  contract  of 
transportation.— J.  A.  Lamy  Mfg.  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  182  S.  W.  131. 

(B)   Delay  In  Transportation  or  DellTerr. 

€=3l02  (Tex.  Civ.  App.)  At  common  law  a 
shipper  might  rely  either  on  an  oral  contract  or 
recover  for  negligent  delay  where  there  was 
no  contract.— Panhandle  &  S.  F.  By.  Co.  ▼. 
Jones,  182  8.  W.  1. 

(F)   lioas   of  or  Injury  to   Ooods. 

®=»l  14  (Mo.App.)  A  railroad,  whose  relation  to 
goods  at  the  time  of  their  destruction  by  fire  is 
that  of  carrier,  is  liable  as  an  insurer  to  safely 
carry  and  deliver.— Dancinger  Bros.  T.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  1S2  S.  W.  120. 

Under  bill  of  lading  providing  for  notice  to 
the  consignee  of  arrival  nnd  for  a  return  in  ten 
days  if  not  accepted,  held,  that  where  there  was 
an  unusual  delay  in  the  shipment  and  no  notice 
to  the  consignee,  the  railroad,  on  their  destruc- 
tion by  fire  on  the  ninth  day  after  arrival,  was 
liable  to  the  consignor  as  carrier. — Id. 
$=»!  14  (Tex.Civ-A.pp.)  A  carrier  of  bananas,  in- 
dependent of  the  contract  of  shipment,  owed  the 
owner  the  duty  to  preserve  the  property  after  it 
reached  destination  until  it  was  delivered.— H- 
Ijnois  Cent  R.  Co.  v.  Freeman,  182  S.  W.  .1(19. 
€=3ll6  (Mo.App.)  Where  perishable  goods 
could  have  been  brought  to  destination  in  time 
for  their  marketing  by  transferring  the  ship- 
ment at  an  intermediate  point  to  another  train, 
failure  to  make  such  transfer  is  negligence  ren- 
dering the  carrier  liable  for  the  spoiling  of  the 
goods  owing  to  the  delay  in  shipment — Whit- 
tom  V.  Adams  Express  Co.,  182  S.  W.  137. 
€=»I2I  (Tex.Civ.App.)  A  carrier  of  bananas 
under  contract  whereby  a  messenger  traveled 
with  the  shipment  to  advise  concerning  its  pro- 
tection en  route,  which  carrier  disregarded  two  . 
requests  of  the  messenger  en  route  for  pro- 
tection against  cold,  could  not  escape  liability 
because  the  messenger  failed  to  ask  that  the 
fruit  be  protected  at  destination.- Illinois  Cent 
R.  Co.  V.  Freeman,  182  S.  W.  369. 
®=3l29  (Mo.App.)  Where  defendant  furnished 
an  improper  car  for  shipment  of  apples,  the 
shipper's  direction  to  connecting  carrier  to 
transport  the  car  to  its  destination  held  not  a 
waiver  of  damages. — Smith  ▼.  Wabash  R.  Co., 
182  S.  W.  764. 

<S=>I3I  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  a  shipment  of  bananas,  where  the  peti- 
tion described  the  property  only  as  "four  cars  of 
bananas  loaded  in  cars  M.  K.  &  T.,"  giving  their 
numbers,  such  allegation  waa  too  indefinite  as 
to  the  number  of  bunches  or  the  value,  and  open 
to  special  exception. — Illinois  Cent  R.  Co.  v. 
Freeman,  182  S.  W.  369. 

i6=»l33  (Tex.Civ.App.)  Testimony  as  to  the 
condition  of  the  bananas  before  they  were  de- 
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livered  was  admissible  against  the  carrier.— 
Illinois  Cent.  R.  Co.  v.  Freeman,  182  8.  W.  360. 
In  an  action  for  damage  to  a  shipment  of 
biinanas  which  a  carrier  had  agreed  to  place  in 
Its  roundhouse  on  request  of  the  messenger  who 
traveled  with  them,  testimony  as  to  roundhouses 
on  other  roads  than  those  of  th«  contracting  car- 
riers was  inadmissible.— Id. 
9s>l34  (Ky.)  EWdence  in  action  for  damages 
to  shipments  of  tobacco,  held  to  sustain  verdict 
for  plaintiff  for  ?1, 000.— Louisville  &  N.  R.  Co. 
T.  E.  J.  O'Brien  &  Co.,  182  8.  W.  227. 
9=>I34  (Mo.App.)  In  an  action  for  damages  for 
injuries  to  a  shipment  of  apples,  evidence  held 
to  show  the  injuries  were  caused  by  defendant's 
delivery  of  a  beer  car,  instead  of  a  refrigerator 
car,  and  not  the  shipper's  delay  in  having  the 
car  forwardwl  by  the  connecting  carrier. — Smith 
V.  Wabash  R.  Co.,  182  S.  W.  764. 
«=3l35  (Mo.App.)  Verdict  for  $500  punitive 
damages  against  carrier  for  mistreatment  of 
corpse  held  not  excessive,  or  so  out  of  propor- 
tion to  actual  damages  of  $9  as  to  show  pas- 
sion and  prejudice.— Wall  v.  St.  Lonis  &,  S.  F. 
B.  Co.,  182  S.  W.  1057. 

9=9 1 36  (Tes.Civ.App.)  Evidence,  in  an  action 
for  damages  to  household  goods  and  wearing  ap- 

Sarel,  held  to  make  defendant's  negligence  in  not 
elivering  the  goods  to  plaintiff  after  their  ar- 
rival at  destination  a  question  for  the  jury. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Wallraven,  182 
S.  W.  21. 

(Q)  Carrier  aa  'Warehoiueiiiiui. 

«»I40  (Mo.App.)  A  railroad,  whose  relation 
to  goods  at  the  time  of  their  destruction  by  fire 
is  that  of  warehouseman,  is  only  liable  for  neg- 
ligence.—Dandnger  Bros.  V.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  182  S.  W.  120. 

(H)  Umltattoa   of  Liability. 

®=>IS9  (Mo.App.)  A  carrier  of  an  intrastate 
sUpment  may  incorporate  in  the  contract  of 
shipment  a  stipulation  for  written  notice  of 
damages.— Kollcmeyer  v.  Chicago  &  A,  R.  Co., 
182  8.  W.  794. 

A  carrier  of  an  intrastate  shipment  may 
waive  the  atipnlation  in  the  contract  of  ship- 
ment for  written  notice  of  damage. — Id. 
9=9 1 65  (Mo.App.)  Evidence  held  to  justify  a 
finding  that  a  carrier  waived  the  stipulation  in 
the  contract  for  written  notice  of  damaee. — Kolk- 
meyer  v.  Chicago  &  A.  R.  Co.,  182  S.  W.  794. 

(I)  Conaeotlaar  Carriers. 

9=>I75  (Mo.App.)  Carrier  held  liable  to  ship- 
per for  damages  caused  by  connecting  carrier  s 
failure  to  deliver  shipments  at  station  of  des- 
tination, resulting  in  consignees'  refusal  to  ac- 
cept.—J.  A.  Lamy  Mfg.  Co.  v.  Blissouri  Pac. 
Ry.  Co.,  182  8.  W.  181. 


m.   CARRIAGE  OF  UVE   8TO0K. 

9=3207  (Tez.GivJlpp.)  As  the  Carmack  Amend- 
ment did  not  deprive  shippers  of  remedies  nn- 
der  the  existing  laws,  a  shipper  of  live  stock 
may,  where  the  written  contract  was  not  bind- 
ing, recover  under  an  oral  contract — Panhandle 
«  S.  F.  Ry.  Co.  V.  Jones,  182  S.  W.  1. 

Where  the  contract  for  an  interstate  shipment 
of  cattle  was  oral,  but  just  before  the  train 
started  the  shipper  was  required  to  sign  a  writ- 
ten bill  of  lading  which  he  did  not  have  time  to 
read  and  could  not  have  understood,  the  oral 
contract  was  not  supplanted,  the  contract  con- 
tained in  the  bill  of  lading  not  being  mutual. 
— Id. 

9=3207  (Tez.Civ.App.)  Where  a  shipper  o(  live 
stock,  knowing  that  he  would  sign  a  written  con- 
tract, orally  contracted  for  cars  for  shipment, 
held,  that  the  written  contract,  later  executed, 
governs  the  carrier's  liability. — Kansas  City,  M. 


&  O.  Ry.  Co.  of  Texas  ▼.  Adams,  182  S.  W. 
385. 

9=>2I3  (Tex.Civ.App.)  Though  the  market 
price  was  higher  on  the  day  the  shipment  reach- 
ed the  point  of  destination  than  on  the  day  it 
should  have  reached  there,  the  carrier  is  not 
entitled  to  a  peremptory  instruction,  where  the 
shipper  sought  recovery,  not  only  for  deprecia- 
tion of  the  market,  but  for  delay. — Southern 
Kansas  By.  Co.  of  Texas  v.  Hughey,  182  S.  W. 
361. 

9=»2I8  (MaApp.)  A  stipnlation  of  limited  lia- 
bility in  a  contract  to  transport  live  stock  held 
not  enforceable,  where  the  carrier  exacted  a 
rate  over  that  allowed  by  law. — Kolkmeyer  v. 
Chicago  &  A.  R.  Co.,  182  S.  W.  7M. 
9=9218  (Mo.App.)  A  biU  of  lading  for  an  in- 
terstate sliipment,  providing  that,  in  considera- 
tion of  a  reduced  rate,  a  shipper  of  live  stock 
should  not  recover  more  than  $100  for  each 
horse  or  mule  killed  is  valid. — Jones  v.  Louis- 
ville &  N.  R.  Co.,  182  S.  W.  1064. 

Where  a  bill  of  lading  fixed  the  recovery  for 
loss  of  horses  at  $100  in  consideration  of  a  re- 
duced rate,  the  owner,  though  he  receipted  for 
the  injured  animal  on  representations  by  the 
local  agent  of  the  carrier  that  it  was  liable, 
cannot  recover  expenses  in  attempting  to  cure 
the  horse. — Id. 

9=9218  (Tex.Civ.App.)  The  agreement  that  a 
shipper  should  care  for  animals  in  transit  is  no 
defense  to  an  action  for  damages  to  the  same, 
unless  the  railroad  company  showed  adequate 
facilities  were  provided  and  the  agreement  was 
reasonable.— Southern  Kansas  Ry.  Co.  of  Tex- 
as V.  Hughey,  182  8.  W.  361. 

A  stipulation  in  contract  for  shipment  of  live 
stock  that  the  shipper  would  load  the  stock, 
care  for  and  attend  them  while  they  were  in  the 
stockyards,  and  that  the  carrier  should  not  be 
liable  for  any  loss  or  damage  while  the  stock 
were  in  the  shipper's  charge,  Is  invalid.— Id. 

An  agreement  requiring  the  shipper  to  inspect 
the  cars,  and  accept  them  if  in  good  condition, 
and  declaring  that  in  the  event  of  failure  it 
shall  be  conclusively  presumed  that  the  cars 
were  suitable,  is  void.— Id. 

Under  Rev.  St  arts.  708,  710,  a  stipulation 
freeing  a  railroad  company  from  liability  for  in- 
juries to  animals  because  of  heat,  suSocation, 
or  overcrowding,  and  declaring  that  injury 
should  be  presumed  the  result  of  overloading,  is 
invalid.— Id. 

Under  Vernon's  Sayle^  Ann.  Civ.  1914,  art 
5713,  an  agreement  in  a  contract  for  the  ship- 
ment of  live  stock,  requiring  action,  if  brought, 
to  be  brought  within  six  months,  is  void. — Id. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5714,  a  stipulation,  in  a  contract  for  the 
shipment  of  live  stock,  requiring  presentation 
of  claim  to  be  made  within  91  days,  is  no  de- 
fense, and  cannot  be  relied  on,  unless  its  rea- 
sonableness be  pleaded. — Id. 
9=9219  (Mo.App.)  Where  an  initial  carrier  is- 
sued a  through  bill  of  lading  for  an  interstate 
shipment  over  more  than  one  railroad,  proof 
that  the  animals  were  injured  in  transit,  with- 
out proof  of  where  the  injury  occurred,  will 
support  judgment  against  it.— Jones  v.  liouis- 
viUe  &  N.  R.  Co.,  I&  S.  W.  1064. 
9=»2I9  (Tex.Crv.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  731,  initial  carrier  may 
limit  its  liability  for  negligence  to  negligence 
occurring  on  its  own  line.—Kansas  City.  M.  & 
O.  By.  Co.  of  Texas  v.  Adams,  182  S.  W.  365. 
9=9227  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  5714.  proof  that  a 
shipper  did  not  file  notice  of  claim  within  the 
time  fixed  by  contract  is  inadmissible,  where 
failure  was  not  specially  pleaded  under  oath; 
it  being  conclusively  presumed  that  notice  was 
given.— Southern  Kansas  Ry.  Co.  of  Texas  v. 
Hughey,  182  S.  W.  361. 

In  an  action  for  injury  to  shipment  of  live 
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stock,  a  contract  of  shipment,  part  of  the  stipa' 
lations  of  which  were  void,  and  the  other  por- 
tion of  which  were  not  properly  pleaded,  ia 
properly  rejected. — Id. 

<=>228  (Mo.App.)  A  shipper,  accompanying  a 
shipment  of  live  stock,  has  the  burden  of  prov- 
ing that  injary  to  the  stock  was  occasioned  by 
the  carrier's  negligence. — Kolkmeyer  v.  Chicago 
&  A.  K.  Co.,  182  S.  W.  7»4. 
®=3228  (Mo.App.)  One  claiming  negligent  de- 
lay in  the  shipment  of  live  stock  has  the  burden 
of  proving  that  fact,  negligence  being  a  positive 
wrong.— Cunningham  v.  Chicago  &  A.  K.  Co., 
182  S.  W.  1033;    Bailey  v.  Same,  Id.  1034. 

Proof  that  plaintitrs  shipment  of  cattle 
was  delayed  for  some  time  at  a  division  point 
and  did  not  arrive  at  thd  destination  until  about 
ten  hours  later  than  the  usual  time  will  not, 
without  anything  else,  establish  negligent  de- 
lay.—Id. 

«=>228  (Mo.App.)  Mere  delay  in  the  delivery 
of  live  stock  at  destination,  unless  very  ex- 
traordinary, does  not  raise  inference  of  negli- 
gence of  carrier. — Patterson  v.  Chicago  &  A. 
Ry.  Co.,  182  S.  W.  1034. 

r«o  negligence  can  be  impnted  to  a  carrier 
because  of  a  delay  overnight  at  a  division  point 
in  making  connection  with  a  train  on  the  car- 
rier's branch  line. — Id. 

Evidence  that  a  carrier's  stock  pen  was  mud- 
dy, that. cattle  were  compelled  to  drink  muddy 
water,  had  difficulty  in  getting  snfficient  wa- 
ter, and  could  be  fed  only  by  throwing  the  hay 
upon  the  ground,  without  showing  injury,  does 
not  sustain  an  action  against  the  carrier. — Id. 
^=>228  (Mo.App.)  Where  horses  were  trans- 
ported over  two  different  lines  of  railroad,  proof 
that,  when  received,  they  were  Injured,  and 
that  one  of  them  died  from  such  injury,  will 
not  support  a  joint  judgment  against  both  rail- 
road companies. — Jones  t.  Louisville  &  N.  R. 
Oa,  182  S.  W.  1064. 

«=>228  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  an  interstate  shipment  of  cattle,  where 
the  carrier  relied  on  a  contract  made  under  au- 
thority of  the  Carmack  Amendment,  claiming 
limitations  of  liability  were  in  consideration  of 
a  reduced  rate,  the  carrier  has  the  burden  of 
proving  that  the  limitations  were  reasonable  and 
supported  by  consideration,  and  were  not  a 
subterfnge  to  escape  responsibility  for  negli- 
gence.—Panhandle  &  S.  F.  Ry.  Co.  v.  Jones, 
182  S.  W.  1. 

9=>228  (Tex.Civ.App.)  In  an  action  for  the 
death  of  animals  in  transit,  evidence  of  their 
weight,  together  with  evidence  of  their  value  at 
a  point  where  removed  as  compared  with  their 
value  at  the  point  of  destination,  which  was 
greater,  is  admissible.— Southern  Kansas  Ry. 
Co.  of  Texas  v.  Hughey,  182  S.  W.  361. 
<S=9229  (Tex.Civ.App.)  Where  hogs  died  In 
transit,  the  measure  of  damages  is  their  market 
value  at  point  of  destination,  or,  in  case  there 
was  no  market  value,  their  intrinsic  value  at 
such  point— Southern  Kansas  Ry.  Co.  of  Texas 
V.  Hughey,  182  S.  W.  361. 
«=9230  (Tex.Civ.App.)  Where  a  shipper  of  live 
stock  sought  recovery  for  necligent  delay,  as  well 
as  mishandling,  a  charge  that,  if  the  shipment 
was  forwarded  on  the  first  train,  there  could  be 
no  recovery,  is  erroneous,  because  disregarding 
other  negligence. — Southern  Kansas  Ry.  Co.  <a 
Texas  v.  Hughey,  182  S.  W.  361. 

IV.  CABBIAOE  OF  PABBEITGEBB. 

(A)  Relation    Between    Carrier    alad    Paa- 
■enver. 

9=3238  (Ark.)  Where  a  lumber  company  and  a 
subsidiary  railroad  company  bad  passed  rules 
forbidding  employes  of  the  lumber  company  to 
use  the  trains  for  their  own  benefit,  and  an  em- 
ploy£  knew  tliat  fact,  be  was  a  trespasser  when 
riding  on  a  train.— Prescott  &  N.  W.  Ry.  Co.  ▼. 
Hopkins,  182  S.  W.  561. 
One  riding  on  a  work  or  logging  train  not  pur- 


porting to  carry  passengers,  in  violation  of  the 
rules  of  the  company,  is  a  trespasser. — Id. 
9=»24l  (Tenn.)  Express  messenger,  who  by  his 
contract  of  employment  released  claims  for 
injury  and  agreed  to  express  company's  con- 
tract to  hold  carriers  harmless  for  personal 
injury  to  its  employ6s,  injured  by  wreck  on  de- 
fendant's line,  Aeid  not  to  stand  in  the  rela- 
tion of  a  passenger.- McE^  v.  Lonisville  &  N. 
R.  Co.,  182  S.  W.  874. 

®=>243  (Ark.)  It  is  the  duty  of  one  desiring 
to  take  passage  on  a  work  or  logging  train  to 
inquire  of  proper  persons  if  he  may  do  so. — 
Prescott  &  N.  W.  Ry.  Co.  v.  Hopkins,  182  S. 
W.  661. 

9=9246  (Ark.)  In  an  action  for  the  death  of  one 
killed  while  riding  on  a  work  or  logging  train, 
where  deceased  was  not  a  member  of  the  crew, 
pl|dntiff  had  the  burden  of  proving  deceased  was 
entitled  to  ride.— Prescott  &  N.  W.  Ry.  Co.  ▼. 
Hopkins,  182  S.  W.  551. 

€='247  (Ky.)  The  relationship  <rf  carrier  and 
passenger  does  not  cease  until  the  passenger  has 
alighted  from  the  train  and  left  the  premises  by 
the  means  provided.— Louisville  &  N.  R.  Co. 
V.  Johnson,  182  S.  W.  214. 
4=3247  (Mo.App.)  A  customer  in  a  store,  in- 
vited to  use  the  elevator  to  visit  the  desired 
floor,  is  a  passenger  upon  stepping  forward  to 
enter  the  cage. — Anderson  t.  American  Sash  & 
Door  Co.,  182  S.  W.  819. 

(O)   Performnnce    of   Contrnot    of    Trana- 
portatlon. 

«=>277  (Mo.App.)  Where  the  servants  of  a 
carrier  excluded  plaintiff  from  the  train  in 
good  faith  believing  him  to  be  intoxicated, 
though  he  was  not,  the  carrier  is  not  liable  for 
punitive  damages.— Davis  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  182  S.  W.  826. 

In  an  action  for  punitive  damages  for  wrong- 
fully excluding  plaintiff  from  its  train  and  in 
procuring  his  arrest  on  a  false  charge,  "malice" 
means  intentional  doing  of  a  wrongfol  act  in 
a  reckless  manner. — Id. 

Where  the  defendant  railroad  company 
wrongfully  excluded  plaintiff  from  its  train 
and  secured  his  arrest  under  a  false  charge  of 
intoxication,  so  that  he  was  incarcerated  for 
almost  a  day,  when  the  prosecution  was 
dropped,  an  award  of  $1,520  punitive  damages 
is  not  excessive.— Id. 

(D)  Personal  Injarlea. 

9=>280  (Ky.)  A  carrier  owes  its  passengers  the 
highest  degree  of  care,  and  this  dul?  exists  un- 
til the  relationship  ceases.— Louisville  ft  N.  R. 
Co.  v.  Johnson,  182  S.  W.  214. 
9=>292  (Ky.)  A  street  railway  company  ktld 
required  to  exercise  the  highest  degree  of  care 
usually  employed  by  prudent  persons  in  that 
business  to  keep  car  steps  free  from  ice  and 
snow.— South  Covington  &  C.  St.  Ry.  Co.  v. 
Markel,  182  8.  W.  830. 

«E»296  (Tez.Clv.App.)  The  failure  of  a  street 
car  company  to  furnish  a  passenger  with  a  seat 
in  the  car  is  not  actionable  negligence,  where 
the  fact  that  all  the  seats  are  occupied  is  ap- 
parent to  the  passenger  when  he  takes  his  posi- 
tion on  the  running  board,  from  which  he  there- 
after falls.— Tennegkeit  t.  Oalveston  Electric 
Co.,  182  S.  W.  72. 

9=9298  (Mo.App.)  Facts  as  to  obstruction  of 
aisle  by  grips  and  sudden  stopping  of  train, 
causing  passenger  to  trip  over  grip,  and  sudden 
starting  as  he  was  rising,  held  to  show  breach 
of  carrier's  duty.— Abemathy  t.  Lusk,  182  S. 
W.  1049. 

9=>303  (Ky.)  Though  a  passenger  by  reason  of 
infirmities  be  entitled  to  aid  when  he  presents 
himself  to  alight,  the  carrier  need  not  specially 
notify  him  of  a  stop  at  his  station. — LooisviUe 
ft  N.  R.  Co.  V.  Johnson,  182  S.  W.  214. 
9=>306  (Ky.)  Where  a  railroad  company  leased 
its  line  to  another  carrier,  which  agreed  to  op- 


1221 


IMDEX-DIOEST 


O«rtlor»rl 


erate  trains  thereon,  the  original  carrier,  as  to 
paasensers  who  used  the  line,  was  liable  for  the 
negligence  of  its  lessee- — Louisville  &  N.  R.  Co. 
y.  Johnson,  182  S.  W.  214. 
«=>307  (Tenn.)  Contracts  entered  into  by  ex- 
press company  employ^  releasing  claims  for 
injuries,  agreeing  to  express  company's  con- 
tract with  defendant  railroad  to  hold  defend- 
ant harmless  for  injuries  to  its  employes,  held 
to  create  a  new  term  of  employment,  so  as  to 
be  a  good  consideration  for  the  contract. — Mc- 
Kay V.  Louisville  &  N.  R.  Co.,  182  S.  W.  874. 

In  absence  of  fraud,  plaintiff,  an  express 
messenger,  held  bound  by  his  contract  with  ex- 
press company  in  effect  releasing  defendant 
railroad  from  liability  for  injury,  whether  be 
did  or  did  not  read  the  contract  when  he  sign- 
ed it.— Id. 

Plaintifr,  who  contracted  with  an  express 
company  for  employment  as  messenger  and 
thereby  surrendered  his  claims  against  car- 
riers for  liability  for  personal  injury,  and  who 
received  the  employment  as  a  consideration, 
was  l>otmd  by  his  contract. — Id. 

Contract  of  express  messenger,  whereby  he  re- 
leased claims  for  injury  and  agreed  to  contract 
of  express  company  with  defendant  carrier  to 
save  It  harmless  for  personal  injury  to  com- 
pany's employes,  held  not  invalid  as  against 
public  policy. — Id. 

®=>3I4  (Mo.App.)  A  petition  in  an  action  by 
a  customer  of  an  establishment  injured  in 
entering  an  elevator  held  general  in  its  aver- 
ments so  as  to  permit  recovery  on  the  doctrine 
of  res  ipsa  loquitur. — Anderson  v.  American 
Sash  &  Door  Co.,  182  S.  W.  819. 
$=9315  (Mo.App.)  In  street  car  passenger's  ac- 
tion for  injuries  alleged  to  have  been  caused  by 
suddenly  starting  car  after  slowing  down  at  reg- 
ular stopping  place,  such  negligence  held  not 
proved.— Ward  v.  Harvey,  182  S.  W.  105. 
4=>3I5  (Mo.App.)  Where  a  passenger  suing  for 
personal  injuries  alleged  specific  acta  of  neg- 
ligence, the  burden  was  on  him  to  mate  out  Iiis 
case.— Abernathy  v.  Lnslc,  182  S.  W.  1049. 
9=>3I5  (Tex.CivApp.)  Where  a  passenger,  In- 
jured from  falling  on  the  Bteiw  while  she  was 
leaving  the  station,  alleged  conjunctively  several 
grounds  of  negligence  causing  her  injury,  she 
was  entitled  to  recover  on  proof  of  either,  if 
shown  to  be  the  efficient  sole  cause,  or  concur- 
ring cause,  of  her  injuries. — Galveston,  H.  &  S. 
A.  Ky.  Co.  V.  Watts.  182  S.  W.  412. 
4=»3I6  (Mo.App.)  One  invited  to  take  passage 
In  an  elevator,  injured  by  the  falling  of  the 
door,  cannot  be  deprived  of  the  presumption 
of  res  ipsa  loquitur  in  her  favor  by  reason  of 
evidence  introduced  by  defendant. — Anderson 
V.  American  Sash  &  Door  Co.,  182  S.  W.  819. 
4s>3l8  (Mo.App.)  Passenger's  testimony  as  to 
auddon  slowing  down  and  starting  up  of  train, 
causing  him  to  trip  over  a  grip  obstructing  tiie 
aisle,  held  to  justify  finding  that  the  slowing 
down  and  starting  up  was  violent,  extraordi- 
nary, and  unusual — Abernathy  t.  Losk,  Iffl 
8.  W.  1049. 

«=»320  (Ky.)  The  court  in  submitting  to  the 
jury  the  Question  whether  a  street  railway 
company,  during  a  storm  of  snow  and  sleet, 
exercised  proper  care  in  keeping  the  steps  of 
its  cars  safe,  should  leave  the  question  of  due 
care  to  the  jury,  and  not  instruct  as  to  duty 
to  clean  steps  at  end  of  every  trip.— South 
Covington  A  C.  St  Ry.  Oo.  t.  Markel,  182  S. 
W.  850. 

$=3320  (Tex.)  In  a  passenger's  action  for  in- 
juries from  a  fellow  pcusenger,  held  that,  under 
the  evidence,  the  conductors  negligence  in 
not  ejectingtne  offending  passenger  was  for  the 
jury.— Ft.  Worth  t  R.  G.  Ry.  Co.  v.  Stewart, 
182  S.  W.  893. 

$=»32l  (Ky.)  In  an  acti<»i  for  injuries  to  a 
•treet  car  itassenger  slippii»  on  slippery  steps 
while  alighting,  an  instruction  held  not  to  im- 


pose unreasonable  duty  in  keeping  the  steps 
free  from  ice  and  snow.— South  Covington  & 
C.  St  Ry.  Co.  V.  Markel,  182  S.  W.  860. 
$=3321  (Tex.)  In  a  passenger's  action  for  in- 
juries from  an  assault  by  a  fellow  passenger, 
held,  that  the  pleadings  and  evidence  justiued 
an  instruction  charging  that  plaintiff  could  not 
recover  if  the  assault  was  so  sudden  that  it 
could  not  have  been  reasonably  prevented  by 
the  conductor.— Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Stewart,  182  S.  W.  893. 

$=s>32l  (Teix.Civ.App.)  Refusal  of  instruction 
to  find  for  defendant,  if  plaintiff  remained  in  the 
waiting  room  of  the  station  for  her  own  pur- 
poses after  all  business  with  the  railroad  com- 
pany connected  with  her  journey  had  been  en- 
tirety finished,  held  not  error,  in  view  of  Rev. 
St.  1911,  art  6691,  where  there  was  no  evidence 
that  more  than  30  minutes  elapsed  between  the 
time  she  alighted  from  the  train  and  the  acci- 
dent—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Watts, 
182  8.  W.  412; 

(B)  Coatrlbntorr  IfearllKeaee  of  Pevaoa  In* 
inred. 

$=>333  (Ky.)  A  passenger  attempting,  at  her 
own  initiative,  to  alight  from  a  moving  car  be- 
fore it  has  stopped  to  discharge  passengers, 
takes  the  risk  of  injury.— Clark  t.  Owensboro 
City  R.  Co.,  182  S.  W.  930. 
$=3344  (Mo.App.)  In.  passenger's  action  for 
injuries,  carrier  Add  to  have  harden  of  prov- 
ing its  affirmative  plea  of  contributory  negli- 
gence.—Abernathy  V.  Lusk,  182  S.  W.  1049. 
$=334S  (Ky.)  In  an  action  for  injuries  receiv- 
ed by  a  passenger  in  alighting,  evidence  held 
to  show  that  he  did  not  attempt  to  alight  until 
after  the  train  had  started  from  his  station, 
and  that  he  was  injured  when  alighting  over 
the  protest  of  the  brakeman,  who  had  signaled 
for  the  train  to  stop.— Louisville  &  N.  R.  Co. 
V.  Joha-on,  182  S.  W.  214. 
$=>347  (Mo.App.)  Passenger  stumbling  over 
grip  when  speed  of  train  was  suddenly  checked 
held  not  negligent  as  a  matter  of  law  in  walk- 
ing along  the  aisle  for  a  necessary  purpose, 
though  aisle  was  obstructed  by  grips. — Aber- 
nathy V.  Lusk,  182  S.  W.  1049. 
$=>348  (Tex.Civ  J^pp.)  Evidence  in  a  street  car 
passenger's  action  for  injuries  from  falling  from 
the  running  board  of  a  car  hdd  to  authorize  an 
instruction  on  unavoidable  accident. — Tenneg- 
keit  T.  Galveston  Electric  Co.,  182  S.  W.  72. 

CATTLE. 

See  Animals ;  Railroads,  $=>426. 


CAUSE  OF  ACTION. 


See  Actitni. 


See  Acknowledgment  $=326-47 ;   Corporations, 
-    "-,  99;   Dep    '  ' 


CERTIFICATE. 

ment  $=32 
epositions. 


CERTIFIED  QUESTIONS. 

See  Coorts,  «=>247. 

CERTIORARI. 

X.   HATUBi:  AND  aKOUNDS. 

$=328  (Mo.App.)  Failnre  ot  Court  of  Appeals 
to  follow  ruling  of  Supreme  Court  as  required 
by  Const.  Amend.  1884,  {  0,  heid  a  jurisdictional 
excess  wliich  the  Supreme  Court  on  certiorari 
may  remedy  by  quashing  the  judgment  of  the 
Court  of  Appeals.— Iba  v.  Chicago,  B.  &  Q.  R. 
Co.,  188  8.  W.  136. 
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n.   PBOOEXDING8   AITO  DETEB- 
MIHATIOK. 

«s>66  (Mo.)  The  Supreme  Court,  on  certiorari 
to  quash  a  judgment  of  the  Court  ot  Appeals 
for  refusal  of  the  Court  of  Appeals  to  follow  the 
last  previous  ruling  of  the  Supreme  Court,  will 
presume  that  the  Court  of  Appeals  stated  all  the 
Facts  of  record.— State  ex  rel.  TltEany  ▼.  EMi- 
son,  182  S.  W.  996. 

«=368  (Tenn.)  Under  Acts  1907,  c_82,  on  cer^ 
tiorari  by  defendant  to  review  the  judgment  of 
the  Court  of  Civil  Appeals,  which  on  some  ques- 
tions was  against  the  plaintiff,,  the_  plaintiff, 
presenting  no  petition  for  certiorari  and  no 
assignment  of  errors,  was  concluded  by  the 
rulings  adverse  to  him.— McKay  v.  Louisville  & 
N.  R.  Co.,  182  S.  W.  8T4. 
«s>69  (Mo.Ai^.)  Power  of  Saprem«  Gourt  to 
order  up  record  on  certiorari  and  quash  judg- 
ment of  Court  of  Appeals  as  in  excess  of  juris- 
diction held  to  include  the  power  to  require  the 
Court  of  Appeals  to  proceed  with  the  cause  in 
the  true  course  of  lawful  jurisdiction. — Iba  v. 
Chicago,  B.  &  Q.  K.  Co.,  182  S.  W.  135. 

A  Court  of  Appeals  held  to  have  no  power  to 
inquire  into  the  jurisdiction  of  the  Supreme 
Court  on  certiorari  to  issue  mandate,  requiring 
that  the  Court  of  Appeals  rehear  a  cause  where- 
in it  had  rendered  a  judgment  held  to  be  in  ex- 
cess of  jurisdiction. — Id. 

CHALLENGE. 

See  Jury,  4e:»116. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  «s>120. 

CHARACTER. 

See  Witnesses,  «=>337,  S44. 

CHARGE. 

By  telephone  company,  see  Telegraphs  and  Tel- 
ephones, ^»33. 
To  jury,  see  Trial,  «=»191-296. 

CHAHEL  MORTGAGES. 

See  Fraudulent  Conveyances,  9s»182 ;   Jnatioet 
of  the  Peace,  «=s>100. 

I.  BEQUISITES  AHD  VAUDITT. 

(A)  Nature    and    Ksseatials   of    Transfers 
of  Chattels  an  Seenrltr. 

«s»l7  (Teix.Civ.App.)  Stock  subscribed  for 
with  a  future  promise  to  pay  and  held  pending 
payment  vests  the  subscriber  with  but  a  quali- 
fied right  therein,  not  capable  of  being  mort- 
gaged.—Cattlemen's  Trust  Co.  ot  Ft.  Worth  t. 
a?umer,  182  S.  W.  43& 

(O)  TalldltT. 

4=972  (Mo.App.)  Where  defendants  knew  there 
were  only  eight  or  nine  beds  in  a  rooming  house 
and  that  they  were  rented  at  from  25  to  50 
cents  per  night,  they  were  not  entitled  to  rely 
on  the  seller's  representation  that  be  made 
from  |15  to  ?25  per  day  out  of  the  establish- 
ment.—<Mds  V.  Aven,  182  S.  W.  1010. 
®=980  (Mo.App.)  In  an  action  to  enforce  & 
chattel  mor^ge  given  to  secnre  a  note  for 
payment  of  the  purchase  price  of  a  rooming 
house,  question  whether  seller  made  fraudulent 
representations  as  to  character  of  house  on 
which  defendants  relied  to  their  damage  held 
nnder  the  evidence  for  the  jnry.— Olds  ▼.  Aven, 
182  a  W.  1010. 


m.   0OX8TBUCTIOH  AXD  OPEKA- 

TIOH. 

(B)  Parties  and  Debts  or  UablUttes 

Beenred. 

4=>  1 1 2  (Ark.)  The  owner  of  a  business,  who 
turned  it  over  to  another  to  manage,  taking  a 
chattel  mortgage  to  secure  the  manager's  per- 
formance of  the  contract,  was  entitled  to  the 
proceeds  of  the  sale  of  the  mortgaged  property 
where  the  business  was  insolvent  when  he  retook 
possession,  and  the  manager  had  withdrawn 
money  as  salary,  while  the  contract  entitled  him 
to  net  profits  only,  which  could  not  be  ascer- 
tained.—Myers  V.  Hines,  182  S.  W.  542. 

(D)  Uen  and  Prtorlty. 

4=3 138  (Aric.)  Where,  on  a  transfer  of  corpo- 
rate property,  the  holder  of  a  trust  deed  having 
priority  as  to  personalty  surrendered  It  so  tliat 
a  trust  deed  could  be  given  plaintiffs,  whose 
debt  the  purchaser  agreed  to  assume,  plaintiffs 
took  a  valid  lien  as  against  general  creditors, 
regardless  of  whether  plaintiSs  were  innocent 
holders  for  value.— Mcintosh  Mining  Co.  v.  Bed 
Cloud  Zinc  C!o.  of  Arkansas,  182  S.  W.  506. 
«=>I50  (Ky.)  Under  Ky.  St  U  496,  501,  5U. 
519a,  a  chattel  mortgage  is  not  admissible  of 
record,  unless  proved  by  the  attesting  witnesses, 
ajad  where  the  certificate  of  the  clerk  who  ad- 
mitted it  to  record  did  not  show  that  it  was 
proved  by  such  witnesses,  it  furnishes  no  no- 
tice, and  a  subsequent  mortgagee  takes  priority. 
—Starr  Piano  Co.  v.  Petrey,  182  S.  W.  624. 

VI.  ASSIOlfMEKT  OF  MOBTGAOB  OR 
DEBT. 

4=3205  (Tenn.)  A  transfer  of  notes  secured  by 
a  chattel  mortgage  without  assignment  of  the 
mortgage  in  his  own  name  held  merely  to  carry 
with  it  the  equitable  title  to  the  mortgage. — 
Richmond  Type  &  Electrotype  Foundry  v.  Car- 
ter, 182  S.  W.  240. 

Vm.   PATMENT   OB   PEBFOBMAXOE 

OF  OONBITION,  BEI.EABE,  AlfS 

SATISFACTION. 

4=>243  (Tes.Civ.App.)  A  mortgage  lien  on  a 
Stock  of  goods  is  not  released  by  the  mortgagee 
j<rfning  in  a  bill  of  sale  of  the  goods,  it  being 
agreed  with  the  purchasers  that  it  should  not 
be  delivered  till  the  mortgagee  was  paid.— Eagle 
Drug  Oa  v.  White,  182  S.  W.  378. 

IX.   FOBEOLOSmtB. 

4=>278  (Ark.)  In  a  proceeding  to  enforce  a 
deed  of  trust  on  real  and  posonal  property  giv- 
en idaintiff  after  a  deed  of  trust  which  was  a 
prior  lien  on  the  personalty  had  been  released, 
evidence  held  to  show  that  the  deed  of  trust 
having  priority  was  for  the  benefit  only  of  the 
beneficiary  named,  so  the  release  was  valid. — 
Mcintosh  Mining  Co.  ▼.  Bed  Cloud  Zinc  Oo.  of 
Arkansas,  182  S.  W.  506. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Banks  and  Banking,  4=»138L 

CHILDREN. 

See  Adoption ;  Divorce,  4s»298 ;  Guardian  and 
Ward;    Infants;   Parent  and  <3hiU. . 

CHOSE  IN  ACTION. 

See  Assignments. 

CHURCHES. 

See  Beligioas  Societies. 

CIRCUMSTANTIAL  EVIDENCE 

See  Evidence,  *=»5»^igfeed  by  GoOQIc 


1223 


INDEX-DIGEST 


Coadltioaal  Sales 


CITIES. 

See  Mnideipal  Ooniorationg. 

CLAIM  AND  DELIVERY. 

See  Beplevin. 

CLAIMS. 

See  Attachmmt,  <»=>314;  Counties,  «=9204; 
Execution,  ^S9l91 :  Elzecutors  and  Adminis- 
trators. «s»221,  246 ;  Mechanics'  Liens,  «cs> 
132-149;   Receivers,  «=9l54. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  €=>208i 

COINSURANCE. 

See  Insurance,  4=9494. 

COLLATERAL  AGREEMENT. 

See  Evidence,  ®=»441. 

COLLATERAL  ATTACK. 

See  Guardian  and  Ward,  9=3107 ;  Intoxicating 
Liquors,  e=>32;   Judgment,  ^»4  70-618. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Gnaranty. 

COLLECTION. 

See  Principal  and  Agent,  4s»109w 

COLLISION. 

See  Street  Railroads,  «=>90. 

COLOR  OF  TITLE 

See  Adverse  Possession. 

COMMERCE. 

U.   SUBJIiCTS   OF  KEOUrATION. 

€=>27  (Ky.)  A  railroad  ba^gagemaster,  whose 
run  was  from  Cincinnati,  Ohio,  to  Maysville, 
Ky.,  and  back,  and  who  was  injured  at  Mays- 
ville while  assisting  in  side-tracking  the  train 
to  permit-  the  passage  of  another,  pursuant  to 
the  usual  custom  regarding  his  train,  was  in- 
jured In  interstate  commerce. — Chesapeake  &  O. 
Ry.  Co.  V.  Shaw,  182  S.  W.  653. 
®=>27  (Mo.App.)  Where  an  employe's  service 
was  between  points  in  the  state,  but  the  train 
ran  and  carried  shipments  from  without  to 
within  the  state,  the  service  was  in  interstate 
commerce. — Noel  v.  Quincy,  O.  &  K.  C.  R.  Co., 
182  S.  W.  787. 

4=327  (Tex.  Civ.  App.)  Before  recovery  can  be 
bad  under  the  federal  Employers'  Liability  Act, 
it  most  appear  first  that  the  defendant  railroad 
was  engaged  at  the  time  in  interstate  commerce, 
and  that  the  employ^  was  injured  while  ac- 
tually 80  employed.— Chicago,  R.  I.  &  G.  Ry.  Co. 
V.  Coaio,  182  S.  W.  83. 

4=>33  (Ky.)  Goods  delivered  to  a  common  car- 
rier at  a  point  without  the  state  consigned 
to  a  purchaser  at  his  residence  within  tlie  state 
are  exempt  from  state  regulations  during  the 
course  of  transportation. — City  of  Newport  v. 
Wagner,  182  S.  W.  834. 

®=>33  (Mo.App.)  A  shipment  by  one  carrier 
between  two  points  in  a  state,  and  by  another 
carrier  into  another  state,  herd,  while  transport- 
ed by  the  first  carrier,  an  intrastate  shipment. 
— Kolkmeyer  v.  Chicago  &  A.  R.  Co.,  182  S. 
W.  794. 


4=940  (Mo.App.)  A  sale  of  goods  by  a  foreign 
corporation  to  a  resident,  through  the  corpora- 
tion's nonresident  broker,  held  interstate  com- 
merce, and  the  corporation  could  sue  without 
first  complying  with  the  law  of  the  state. — 
Dlnuba  farmers'  Union  Packing  Co.  v.  J.  M. 
Anderson  Grocer  Co.,  182  S.  W.  1036. 

m.  MEAK8  AKS  METHODS  OF  BXQ- 
ULATIOK. 

4=>63  (Ky.)  State  held  authorized  to  levy  tax 
on  carrying  on  of  business,  if  not  discriminatory 
against  persons  residing  in  another  state  or  the 
products  or  manufactures  of  another  state. — 
City  of  Newport  v.  Wagner,  182  S.  W.  834. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  MERCHANTS. 

See  F'actors. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=»267-278. 

COMPARATIVE  NEGLIGENCE 

See  Negligence,  «s>101. 

COMPENSATION. 

See  Attorney  and  Client,  «s>140-166*.  Cm- 
tracts,  4=9229;  Counties,  4=974-77;  Emi- 
nent Domain,  4=971-147 ;  Executors  and  Ad- 
ministrators, 4=9488,  490 ;  Improvements, 
4=94 ;  Master  and  Servant,  4s>78 ;  Principal 
and  Agent,  4=981,  8S. 

COMPETENCY. 

See  Jury,  4=985;    Witnesses,  4=948-19% 

COMPLAINT. 

See  Indictment  and  Information. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment ;  Principal  and  Agent,  4=»111. 

COMPUTATION. 

See  Limitation  of  Actions,  4=958-188. 

CONCLUSION. 

See  Pleading,  4=98. 

CONCLUSIVENESS. 

See  Account  Stated,  4=98 ;  Criminal  Law,  4=9 
11G9;  Divorce,  4=9l72;  Evidence,  4=>266; 
Judgment,  4=9668-747. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  LIMITATIONS. 

See  Deeds,  4=9134. 

CONDITIONAL  SALES. 

See  Sales,  4=>481. 
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CONDITIONS. 

See  Acti»n,  «=>12;  EMdence,  <S=s>420;  Soles, 
<8ss>86,  US,  892,  429 ;  Tender. 

CONDONATION. 

See  Divorce,  ^=>51. 

CONFESSION. 

See  Criminal  Law,  €=>635. 

CONFLICT  OF  LAWS. 

See  Husband  and  Wife,  <8=>206V^. 

CONFUSION  OF  GOODS. 

See  Accession. 

CONNECTING  CARRIERS. 

See  Carriers,  «=>17B,  219. 

CONSIDERATION. 

See  Bills  and  Notes,  9=>96 ;  Corporations,  €=> 
99;  Deeds,  «=9lT;  Evidence,  <S=>41&; 
Fraudulent  Conveyances,  €=3177,  300 ;  Mort- 
gages, 4=>25. 

CONSOLIDATION. 

See  Action,  4=»57;    Corporations,  «s»590i 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  TSlidity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  €=»30-64. 

Special  or  local  laws,  see  Statutes,  «=>77,  95. 

Subjects  and  titles  of  statutes,  see  Statutes,  9s> 
122,  128. 

n.  OONSTRUOTION.   OFEBATION, 

AND  ENFORCEMENT  OF  CON- 

STITUTIONAI.  PROVISIONS. 

4=9 1 3  (Tex.  Civ.  App.)  The  fundamental  rule  in 
the  interpretation  and  construction  of  the  Con- 
stitution is  to  give  effect  to  the  intent  of  the 
people  who  adopted  it— Williams  v.  Carroll,  182 
S.  W.  29. 

€=>I4  (Tex.  Civ.  App.)  It  is  a  general  rule  of 
interpretation  that  words  in  a  Constitution  are 
to  be  understood  in  their  usual  and  best-known 
signiiication.— Williams  v.  Carroll,  182  S.  W.  29. 

The  court  should  endeavor  to  so  interpret  the 
Constitution  as  to  leave  none  of  its  language 
meaningless  and  without  effect  trying  to  enforce 
and  sustain  every  sentence. — Id. 
€=>I6  (Tex.  Civ.  App.)  The  court,  in  case  of 
ambiguity  in  the  language  of  the  Constitution, 
may  consider  the  prior  state  of  the  law,  the  sub- 
ject-matter and  purpose  sought  to  be  accomr 
plished,  and  the  proceedings  of  the  constitution- 
al convention  and  attending  circumstances.— 
Williams  v.  Carroll,  182  S.  W.  29. 

When  it  is  necessary  to  resort  to  extrinsic 
sources  to  aid  in  construing  the  Constitution, 
the  courts  will  resort  to  the  history  of  the  time 
and  the  conditions  leading  to  the  enactment  of 
the  provision  in  question  to  ascertain  its  pur- 
pose, and  thereafter  it  will  be  construed  to  fur- 
ther such  purpose, — Id. 

€=»I9  (Tex.  Civ.  App.)  Contemporaneous  and 
practical  construction  of  constitutional  provl- 
sions  by  the  I^egislature  in  the  enactment  of  laws 
has  great  weight,  and  will  be  followed  by  the 
courts,  if  possibles  without  doing  violence  to 
the  fair  meaning  of  words  used  in  the  Constitu- 
tion.—Williams  V.  CarroU,  182  S.  W.  29. 
4=>26  (Mo.)  The  organic  law  of  a  state  is  not 
a  grant  of  power,  but  a  Umitatiou  on  power.— 


State  ex  rel.  Moberl;  Special  Road  Dist.  v. 
Burton,  182  S.  W.  74« ;  State  ex  rel.  Columbia 
Special  Road  Dist  v.  Johnson,  Id.  760. 
®=>48  (Mo.)  The  court  will  hold  a  law  valid 
unless  its  unconstitutionality  is  manifest  and 
exists  beyond  a  reasonable  doubt— State  ex  reL 
MoberW  Special  Road  Dist  v.  Burton,  182 
S.  W.  746;  State  ex  rd.  Columbia  Special  Road 
Dist  V.  Johnson,  Id.  760. 

It  must  be  presumed  that  in  the  creation  of 
special  road  districts  by  Laws  1913,  p.  669, 
the  Legislature  deemed  tliem  necessary.— Id. 

m.  DisTRiBirrioN  of  govern. 

MENTAI.   POVITERS   AND 

F1TNOTIONS. 

(B)  JndleUd   Po'trera   and   Fnnctloiia. 

«=»70  (Tex.Cr>App.)  The  Court  of  Criminal 
Appeals,  in  determining  whether  the  statute  reg- 
ulating; loan  brokers  (Acts  34th  Leg.  c.  28),  by 
requiring  a  bond,  power  of  attorney,  annnail  oc- 
cupation tax,  etc.,  is  constitutional,  has  nothing 
to  do  with  the  wisdom  of  the  law. — Ex  parte 
Hutsell,  182  S.  W.  45a 

V.  PERSONAX,  OIVTL,  AND  POLITIOAI. 
RIGHTS. 

<e=389  (Tex.Cr.App.)  Acts  34th  Leg.  e,  28, 
regulating  loan  brokers,  and  by  section  13 
making  compromises  for  usury  or  unlawful  in- 
terest collected  and  received  void,  held  not  un- 
constitutional as  impairing  the  right  to  con- 
tract—Ex parte  Hutsell,  182  S.  W.  458. 

VX   VESTED   RIGHTS. 

<S=s>92  (Ky.)  Ky.  St  |  4482,  as  amended  by 
Acts  1^914,  c.  64,  providing  for  an  increase  of 
the  tax  for  operating  eocpensea  of  common 
schools,  is  not  invalid  as  violating  federal  Con- 
stitution and  Const  Ky.  {  19,  on  the  -  ground 
that  it  impairs  vested  rights. — ^Larue  v.  Redmon, 
182  S.  W.  622. 

VH.  OBUOATION  OF  0ONTRA0T8. 

(B)  Contracts  of  State*  and  Mnnlclpalltlea. 

<8=>I36  (Tex.  Civ.  App.)  Ordinance  imposing 
more  burdensome  conditions  on  operation  of 
motor  busses  than  prior  ordinances  which  par- 
ties had  complied  with  held  not  to  impair  obliga- 
tions of  contracts  in  violation  of  Const  art  1, 
I  16.— Auto  Transit  Co.  v.  City  of  Ft  Worth, 
182  S.  W.  685. 

€=>I37  (Ky.)  Ky.  St  {  4482,  as  amended  by 
Acts  1914,  c.  64,  providing  for  an  increase  of 
the  tax  for  operating  expenses  of  common 
schools,  is  not  invalid  as  violating  federal  Con- 
stitution and  Const  Ky.  i  19,  on  the  ground 
that  it  impairs  the  obligations  of  contractB.— 
Larue  v.  Redmon,  182  S.  W.  622. 

IX.  PRIVH.EGEB  OR  IMMUNITIES, 
AND    CI.ASS   LEAI8UI.TION. 

^=»205  (Tex.Civ.App.)  Ordinance  regulating 
jitneys  or  motor  busses  held  not  to  violate 
Const,  art   1,  8  3,  as  to  grants  of  exclusive 

rivileges.— Auto   Transit  Co.   v.   CSty   of   Ft 

"orth,  182  S.  W.  685. 
^s»208  (Ark.)  A  municipal  ordinance  regulat- 
ing jitney  busses  and  requiring  a  license  and 
bond  from  their  operators  is  not  invalid  as  dis- 
criminatory class  legislation ;  the  claswfication 
being  a  reasonable  one  resting  on  substantial 
differences.— Willis  v.  City  of  Ft  Smith,  183 
S.  W.  275. 

A  legislative  classification  of  subjects  must 
rest  on  a  substantial  difference  between  those 
included  and  those  excluded,  and  must  operate 
uniformly  upon  those  to  which  it  ai^lies,  and. 
if  it  does  so,  it  is  not  arbitrary  or  capricious. — 
Id. 

X.    EQUAI,    PROTECTION    OF    I.AWS. 

€=^2 1 1  (Mo.)  When  the  legislature  parens  pa- 
tri»  takes  from  a  minor  tne  power  to  dispose 
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of  his  property,  and,  through  the  instrumental- 
ity of  the  probate  court  and  a  curator,  sells  it 
for  the  purpose  of  his  educatloD  and  support,  it 
does  not  deny  to  him  the  equal  protection  of  the 
laws.— Whittelsey  v.  Connflt,  l82  S.  W.  161. 
9=9230  (Ark.)  A  municipal  ordinance  regulat- 
ing jitney  busses  and  requiring  a  license  and 
bond  from  their  operators  is  not  Invalid  as  de- 
nying equal  protection  of  the  laws;  the  classifi- 
cation being  a  reasonable  one  resting  on  sub- 
stantial differences.— Willis  t.  City  of  Ft. 
Smith,  182  8.  W.  276. 

«S9230  (Tex.Cr.App.)  Acta  34th  Leg.  c.  28,  reg- 
nlatlng  loan  brokers  and  imposing  an  annual 
tax,  wliich  by  section  1  defines  "loan  brokers, 
held  not  invalid  as  making  a  capricious  or  un- 
reasonable classification,  because  of  its  exclu- 
sion of  bankers  or  other  money  lenders  not  tak- 
ing the  same  security  of  wages,  household  goods, 
etc-Bx  parte  Hutsdl,  182  S.  W.  46& 

XI.  DTTB  PBOOESS  OF  UkW. 

«=3278  (Mo.)  Where  the  Legislature  takes 
from  a  minor  the  power  to  dispose  of  his  prop- 
erty, and  through  the  probate  court  and  a  cnra- 
tor,  sells  it  for  uie  purposes  of  his  education  and 
support,  it  does  not  take  the  property  from  him 
without  due  process  of  law,  but  uses  it  for  his 
benefit- Whittelsey  v.  Conniff,  182  S.  W.  161. 
i8=9297  (Tex.Civ.App.)  Ordinance  regulating  jit- 
neys or  motor  busses  held  not  to  violate  Const, 
art.  1,  f  19,  as  depriving  citizens  of  property 
except  by  dne  course  of  law.— Auto  Transit  Co. 
V.  City  of  Ft  Worth.  182  S.  W.  686. 

CONSTRUCTION. 

See  Constitutional  Law,  «=>13-19;  Contracts, 
«s>147-169;  Deeds,  «=995-134:  Insurance, 
<8=»146-179% ;  Pleadinj,  <S=34;  Principal 
and  Surety,  *=»5»:  Sales,  *=>59,  86,  149; 
Statutes,  «s>219-225;  Stipulations,  <S=3l4; 
Trial,  «=B>295,  296,  404;  Trusts,  «=>114 ; 
Vendor  and  Purchaser,  C=>54;  Wills,  «=> 
682,698. 

CONTEMPT. 

See  Injunction,  €=3229. 

X.   A0T8  OB  OONDUCT  CONBTITUTUIO 
CONTEMPT  OF  COTTKT. 

4s»2  (Tex.  Cr.  App.)  Where  language,  contain- 
ed in  a  brief  for  writ  of  error  which  was  filed 
in  the  district  court  in  vacation,  was  improper 
and  intemperate,  as  applied  to  the  judge  of  the 
district  court,  the  contempt  was  constructiTe 
only.— Ex  parte  Duncan,  182  S.  W.  818. 

n.  POWEH  TO  PUNISH.  AND  PBO- 
CEXOlIiraB  THEREFOR. 

®=>54  (Tex.  Cr.  App.)  Where  the  contemptuous 
language  appeared  in  a  brief  for  a  writ  of  error, 
a  copy  of  which  was  filed  in  the  district  court, 
held,  that  the  district  court  could  not  summarily 
punish  the  attorney  on  order  to  show  cause, 
where  the  petition  of  opposing  counsel  was  un- 
verified and  no  affidavit  of  charges  was  filed. — 
Ex  parte  Dancan,  182  S.  W.  SIJI. 

CONTEST. 

See  Intoxicating  Liquors,  «=s>87. 

CONTINUANCE. 

See  Criminal  Law,  (S=»590-608,  917. 
«=s>5l  (Ky.)  Under  Civ.  Code  Prac.  |  816,  it 
was  not  an  abuse  of  discretion  to  refuse  defend- 
ant a  second  continuance  for  the  absence  of  wit- 
nesses, allowing,  with  the  consent  of  plaintiff, 
defendant's  affidavit  of  the  desired  testimony  of 
the  witnesses  to  be  read  as  their  deposition. — 
Connecticut  Fire  Ins.  Co.  v.  Hardin,  182  S.  W. 


CONTRACTS. 

See  Account  Stated;  Action,  «=»27;  Assign- 
ments; Bailment;  Bills  and  Notes;  Can- 
cellation of  Instruments ;  Carriers,  9=>207, 
241,  277 ;  Chattel  Mortgages ;  Constitutional 
Law,  «»89;  Coraorations,  «s>77,  456; 
Counties,  ^»124;  Covenants;  Customs  and 
Usages ;  Damages,  «=3«8, 120, 121 ;  Estoppel, 
«=392;  Evidence,  4=3397 ;  Exchange  of 
Property;  Frauds,  Statute  of;  Guaranty; 
Indemnity ;  Infants,  9=»5S ;  Injunction,  4=9 
62 ;  Insurance ;  Interest ;  Landlord  and  Ten- 
ant, 4=322;  Limitation  of  Actions,  i&=321; 
Logs  and  Logging;  Master  and  Servant,  4=» 
100-  Mechanics' Liiens ;  Mines  and  Minerals, 
4=»64 ;  Novation ;  Partnership ;  Pajrment ; 
Pledges;  Principal  and  Agent;  Principal 
and  Surety,  4=»59 ;  Railroads,  4=s>13S ;  Rec- 
ords ;  Reformation  of  Instruments ;  Sales ; 
S<±ools  and  School  Districts.  ®=>81 ;  Stipula- 
tions ;  Subrogation ;  Subscriptions ;  Tenancy 
in  Common,  4=>38;  United  States,  4=»67; 
Usury;  Vendor  and  Purchaser;  Venue; 
Witnesses,  4=»144;    Work  and  labor. 

X.  REQUISITES  AND  VAUSITT. 
(O)  FormiU  Reanialtaa. 
4=335  (Ky.)  While  ordinarily  a  written  con- 
tract is  not  completed  until  signed  by  the  par- 
ties, they  may  adopt  a  written  instrument  as 
thdr  contract  without  signing  it. — Bowen  v. 
Chenoa-Hignite  Coal  Co.,  182  S.  W.  636. 

(D)   ConslderAtlon. 

4=371  (Ky.)  Promise  by  purchaser  of  in- 
terest in  partnership  to  pay  creditor  if  he 
would  refrain  from  suing  and  obtaining  attach- 
ment held  supported  by  consideration,  tliough 
firm's  affairs  so  turned  out  that  he  received 
nothing  from  his  purchase.— Miller  t.  Davis, 
182  S.  W.  889. 

(B)   Validltr  of  Aaaent. 

4s»93  (Ky.)  If  an  offer  is  made  by  delivering 
a  paper  containing  the  terms  of  the  proposed 
contract,  and  it  is  accepted,  the  acceptor  is 
bound  by  its  terms  whether  he  reads  the  paper 
or  not. — Bowen  v.  Chenoa-Hignite  Coal  Co.,  182 
8.  W.  636. 

4=>93  (Tex.Civ.App.)  Omission  of  part  of  the 
oral  agreement  from  the  written  contract  is 
not  by  mutual  mistake,  where  one  of  the  par- 
ties at  the  time  of  signing  it  knows  that  all 
the  agreement  is  not  embraced  in  it. — Tom  v. 
Boberson,  182  S.  W.  698. 

(F)  LMgulltT  Of  Obi«et  aad  of  Consid- 
eratloa. 

4=9 1 05  (Ky.)  Any  agreement  involving  the 
doing  of  an  act  positively  prohibited  by  com- 
mon law  or  statute  is  illegal  and  void. — Gordon 
V.  Gordon's  Adm'r,  182  S.  W.  220. 
4=3)06  (Ky.)  Many  tilings  which  the  law  does 
not  prohibit  in  the  sense  of  attaching  penalties 
to  punish  their  commission,  cannot  be  admitted 
as  the  subject  of  a  valid  contract,  as  being  so 
mischievous  in  their  nature  and  tendency  that 
to  permit  them  to  be  the  subject-matter  of  a 
contract,  would  be  violative  of  public  policy. — 
Gordon  v.  Gordon's  Adm'r,  182  S.  W.  220. 
4=3 1 08  (Ky.)  A  contract  is  against  public  pol- 
icy if  injurious  to  some  established  public  in- 
terest, contravenes  some  public  statute,  is 
against  good  morals,  or  tends  to  interfere  with 
the  public  welfare  or  safety. — Gordon  v.  Gor- 
don's Adm'r,  182  S.  W.  220. 
4=3 1 28  (Ark.)  Where  defendant  gave  notes  to 
a  bank  under  agreement,  express  or  implied, 
that  in  consideration  of  the  notes  the  bank 
would  refrain  from  prosecuting  its  defaulting 
cashier,  defendant's  son-in-law,  the  notes  were 
without  consideration  and  void. — Shearer  v. 
Farmers'  &  Merchants'  Bank,  182  S.  W.  262. 
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4=9 1 29  (Ey.)  A  contract  whereby  one  agrees 
to  use  Us  per8<xuil  influence  with  the  pardon- 
ing authority  to  procure  a  pardon  is  void  as 
against  the  public  policy  declared  by  Ky.  St. 
§  1370,  denouncing  as  unlawful  contracts  to 
procure  a  pardon  from  the  Governor,  only  when 
the  party  whose  pardon  is  sought  has  been 
convicted  by  the  proper  tribunal  having  consti- 
tutional power.— Gordon  v.  Gordon's  Adm'r,  182 
S.   W.  220. 

In  view  of  Ky.  St  i  3828,  regulating  the 
parole  of  prisoners,  a  son's  contract  with  his 
father  to  prepare  an  application  and  do  what 
was  necessary  to  procure  the  parole  of  his  broth- 
er, the  father  promising  to  reimburse  for  all 
expenses,  was  not  void  as  being  in  contraven- 
tion of  the  public  policy  declared  by  section 
1370,  denouncing  as  unlawful  contracts  to  pro- 
cure a  pardon  from  the  Governor. — ^Id. 

ZI.  OONSTKITOTIOir  AMD  OPERA- 
TIOH. 

(A)   OenermI  Ralen  of  Conatraetloa. 

®=»I47  (Tenn.)  The  object  in  the  construction 
of  contracts  is  to  ascertain  the  intention  of 
the  parties  and  what  the  contract  means  a> 
a  whole.— McKay  v.  Louisville  &  K  R.  Co., 
182  S.  W.  874. 

4=>I52  (Mo.App.)  The  contract  made  by  the 
parties  must  stand,  and  the  court  cannot  make 
contracts  in  opposition  to  their  written  terms 
by  construing  the  words  against  their  plain 
meaning. — Uartman  T.  Chicago,  B.  &  Q.  R.  Co., 
182  S.   W.   148. 

€=»I69  (Tenn.)  In  the  (construction  of  con- 
tracts, courts  will  look  to  the  nature  of  the 
subject-matter,  the  relation  of  the  parties  to  the 
contract,  and  the  object  to  be  accomplished. — 
McKay  v.  LouUviUe  &  N.  R.  Co.,  182  S.  W. 
874. 

(F)  CompeBsatloB. 

4=9229  (Tex.Civ.App.)  Defendants  buying  goods 
of  B.,  merely  agreeing  to  pay  plaintiff  out  of 
such  money  as  should  be  due  B.  from  the  pur- 
chase money,  after  other  creditors  of  B.  were 
paid,  are  liable  for  no  more  than  was  so  due 
B.— Eagle  Drug  Co.  v.  White,  182  S.  W.  378. 

V.  PERFOKMANOE  OR  BREACH. 

4=9280  (Ark.)  Where  defendant,  who  had  con- 
tracted to  dig  a  drain,  engaged  plaintiff  to  clear 
part  of  the  right  of  way  for  the  drain,  plain- 
tiff, having  cleared  the  land  as  other  subcon- 
tractors had  done,  was  entitled  to  recover;  no 
directions  having  been  given  as  to  the  manner 
of  the  work.— Brown  v.  Norred,  182  S.  W.  537. 
4=9303  (Mo.App.)  Where  correspondence  course 
was  sold,  to  be  paid  for  In  installments,  plain- 
tiff's failnre  to  deliver  the  lessons  as  agreed, 
held  to  excuse  defendant  from  farther  pay- 
ments.- International  Text-Book  Co.  t.  Bren- 
nan,  182  S.  W.  770. 

4=9306  (Mo.App.)  Where  the  owner  took  oxer 
the  work  and  claimed  recovery  from  the  con- 
tractors and  sureties  for  the  expenses  incurred, 
held,  that  he  could  not  recover  of  the  contrac- 
tor's' sureties  anjr  expenses  not  certified  by  the 
architect  according  to  terms  of  the  contract. 
— Joblin  v.  Illinou  Surety  Co.,  182  S.  W.  143. 
Where,  after  first  serving  notice  of  the  con- 
tractors' default,  the  architect  agreed  that 
the  contractors  might  continue  the  woti,held 
that  the  architect  thereafter  was  not  entitled 
to  take  over  the  work  without  a  new  notice. 
-Id. 

4=9318  (Mo.App.)  Courts  look  with  extreme 
disfavor  upon  forfeitures  designed  to  destroy 
valuable  rights  bought  and  paid  for,  and  will 
not  enforce  them,  unless  compelled  by  the  plain 
letter  of  the  contract — Hartman  v.  Chicago,  B. 
&  Q.  R.  Co.,  182  S.  W.  14& 
4=9323  (Ky.)  In  action  for  breach  of  contract, 
the  failure  of  defendant  to  saw-  the  specified 
quantity  of  lumber  held  for  the  jury.—Stevens 


&  Elkins  T.  Lewis-WilBon-Hicks  Co.,  182  S.  W. 
840. 

VI.   ACTIONS  FOR  BREACH. 

4=9329  (Tex.Civ.App.)  Where  defendantt  whol- 
ly repudiated  their  agreement  to  pay  plaintiff 
any  profits  to  which  he  was  entitled  on  a  pre- 
vious transaction,  held  that,  despite  their  agree- 
ment that  such  profits  should  be  invested  in  a 
second  transaction,  plaintiff,  regardless  of  the 
maturity  of  the  second  transaction,  might  re- 
cover.—Burton  V.  Stayner,  182  S.  W.  394. 
4=9330  (Mo.App.)  A  payee  in  possession  of  a 
note  for  the  benefit  of  another  may  maintain  ac- 
tion thereon  in  his  own  name  as  trustee  of  an 
express  trust  under  Rev.  St  1899,  f  541.— Se- 
curity Nat  Bank  v.  Field,  182  S.  W.  815. 
4=9346  (Tex.Civ.App.)  Under  a  petition  based 
on  an  alleged  oral  contract  for  the  lease  of  pas- 
ture land,  plaintiff  cannot  recover  on  a  quantum 
meruit— White  v.  Barrow,  182  S.  W.  1164. 

CONTRADICTION. 

See  Witnesses,  4=9400. 

CONTRIBUTION. 

See  Principal  and  Surety,  4=9l94;  Subsolp- 
tions. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  4=975-101. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors ;  Chattel  Mortgages ;  Deeds ; 
S>audnlent  Conveyances ;  Husband  and  Wife, 
4=>267;   Mortgages;   Partition. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  4=9 
340,  S46;  Carriers;  Commerce,  4=940; 
Counties ;  Courts,  4=9l4 :  Evidence,  4=9352 ; 
Insurance,  4=933 ;  Municipal  Corporations ; 
Partnership,  4=941 ;  Railroads ;  Religious 
Societies ;  Street  Railroads ;  Telegraphs  and 
Telephones. 

I.  INCORPORATION  AHB   ORGAN- 
IZATION. 

4=928  (Ark.)  Where  persons  signed  a  sub- 
scription contract  for  the  formation  of  a  cor- 
poration, but  no  steps  toward  incorporation 
were  thereafter  taken,  although  some  of  the 
subBcril>ers  purchased  machinery  and  establish- 
ed a  canning  factory,  there  was  no  de  facto 
corporation. — Rainwater  v.  Childreas,  182  S. 
W.  280. 

rv.   CAPITAI.,   STOCK,  AND  DIVI- 
DENDS. 

(B)   Bttbsorlptlon    to    Btoolc 

4=977  (Tex.Civ.App.)  A  stock  subscription 
agreement,  a  note,  and  an  agreement  attached 
thereto  to  hypothecate  the  stock  subscribed,  all 
simultaneously  delivered,  constituix  but  a  single 
si\bscription  contract— Cattlemen's  Trust  Co.  of 
Ft  Worth  V.  Turner,  182  S.  W.  438. 
4=990  (Tex.Civ.App.)  One  who  for  years  has 
gone  along  as  a  stodt holder,  being  sned  after 
the  corporation  is  insolvent,  is  estopped  to  as- 
sert he  is  not  a  stockholder  because,  in  viola- 
tion of  Const,  art  12,  §  6,  stock  was  issued  for 
his  note.— McWhirter  v.  First  State  Bank  of 
AmariUo,  182  S.  W.  682. 

(C)  lasne  of  Certiaestes. 

4=994  (Tex.Civ.App.)  A  certificate  of  stock  is 
not  the  stock  itself,  bnt  evidence  of  its  "owner- 
ship.—Cattlpmen's  Trust  Co.  of  Ft  Worth  v. 
Turner,  182  S.  W.  438, 

4=999  (Tex.Civ.App.)  A  subscription  for  stock 
under  an  arrangement  whereby  the  stock  was 
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held  until  payment  of  the  price  held  not  an 
"issuance"  of  stock  within  donst.  art.  12,  J  6, 
and  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1146,  pn^bitinr  issuing  stock  except  for  mon- 
ey paid,  etc.— Cattlemen's  Trust  Co.  of  Ft. 
Worth  V.  Tomer,  182  S.  W.  438. 

The  purpose  of  Const  art  12,  |  S,  and  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1146,  is 
to  insure  an  equivalent  in  corporate  property 
for  such  stocks  or  bonds  as  are  in  circulation 
and  subject  to  purchase  by  the  public. — Id. 

(D)  Tranafer  of  Skarcfi. 

<8=»I23  (Tez.Civ.App.)  Stock  subscribed  for 
with  a  future  promise  to  pay  and  held  pending 
payment  vests  the  subscriber  with  but  a  qualified 
right  therein,  not  capable  of  being  pledged. — 
Cattlemen's  Trust  Co.  of  Ft  Worth  v.  Turner, 
182  S.  W.  43& 

®=>I36  (Ky.)  Under  Ky.  St  i  646,  a  sale  of 
pledged  corporate  stock,  where  there  was  no 
actual  fraud,  held  valid  as  to  the  seller's  cred- 
itors, though  it  was  not  transferred  on  the 
books  of  the  company. — First  Nat  Bank  of 
Lexington  v.  Bowman,  182  S.  W.  196. 

V.   MEMBERS   AMD   8TO0KHOXJ>ERS. 

(D)  Iilabllltr  <or  Corporate  Debts  aad 
Aets. 

4=s>244  (Ky.)  The  mistake  of  a  solvent  corpo- 
ration in  transferring  only  half  of  a  block  of 
its  stock  to  a  buyer  from  its  stockholder,  pay- 
ing therefor  one  half  in  cash  and  the  other  half 
by  giving  the  corporation  her  note  in  lieu  of 
the  stockholder's  note,  did  not  prevent  the  stock- 
holder's release  from  liability,  on  his  note,  to 
the  corporation's  trustee  in  bankruptcy  under 
Ky.  St  i  547.— Boulware-Allcn  Shoe  Co.'s 
Trustee  v.  Morris,  182  S.  W.  225. 
4=>252  (Ky.)  Creditor  of  corporation  which  had 
distributed  most  of  its  assets  among  stockhold- 
ers, but  had  property  in  another  state,  held  not 
entitled  to  sue  stockholder  without  procuring 
judgment  and  return  of  "no  property  found." — 
Hanger  v.  Apperson.  182  S.  W.  831. 
«s>268  (Tex.Civ.App.)  A  petition  merely  stat- 
ing that  defendants  were  the  priAcipal  share- 
huders  of  a  corporation,  for  which  plaintiff  ren- 
dered services,  held  not  to  state  a  cause  of  ac- 
tion against  the  defendant  shareholders:  the 
petition  not  coming  within  Vernon's  Sayles' 
Ann.  av.  St  1914,  arts.  1198,  1206,  1208.— 
Seaton  ▼.  Majors,  182  S.  W.  712. 

VI.  omoEBs  Ain>  agents. 

(B)  Aatborltr  and  Fnnetlons. 

rSOO  (Tex.Civ.App.)  Unless  authorized  by 
charter  or  directors,  the  president  of  a  cor- 
poration has  no  greater  control  over  its  prop- 
erty than  any  director.— El  Fresnal  Irrigated 
Land  Co.  v.  Bank  of  Washington,  182  S.  W. 
701. 

TH.  CORPORATE  POWERS   AITD 
UABHtlTIES. 

(A)  Bxtent  and  Bxercifie  of  Powers  la 
General. 

4=9370  (Tex.Civ.App.)  Corporations  exist  by 
law  for  the  purposes  defined  in  their  charters, 
and  he  who  deals  with  them  is  charged  with  no- 
tice of  those  purposes.— El  Fresnal  Irrigated 
Land  Ok.  v.  Bank  of  Washington,  182  S.  W. 
701. 

(B)  Representation  of  Corporation  br  Of> 
fleers    and   Aarents. 

^s»399  (Tez.Civ.App.)  Corporations  can  be 
bound  by  their  agents  only  within  the  scope  of 
their  authority. — (^1  Fresnal  Irrigated  liand  Co. 
V.  Bank  of  Washington,  182  S.  W.  701. 
^s>4IO  (Tex.)  Purchase,  by  president  and  gen- 
eral manager  of  wholesale  grocery  company,  of 
retail  stock  of  goods  at  wholesale  prices  to  col- 


lect debt,  held  within  his  authority,  though  he 
also  intended  to  use  stock  to  open  retail  busi- 
ness by  the  company. — (jrews  v.  Gulf  Grocery 

Co.,  i&z  s.  w.  sm. 

4s»4l4  (Tex.Civ.App.)  The  apparent  authority 
of  the  president  and  manager  of  a  corporation 
does  not  include  the  execution  of  notes.— El 
Fresnal  Irrigated  Land  O).  v.  Bank  of  Wash- 
ington, 182  S.  W.  701. 

4s>4l5  (Tex.Civ.App.)  An  authorization  to  the 
president  of  a  corporation  to  execute  notes  does 
not  imply  authority  to  execute  liens  to  secure 
them.— El  Fresnal  Irrimted  Land  Co.  v.  Bank 
of  Washington,  182  S.  W.  701. 

Where  a  corporation  did  not  ordinarily  give 
liens  to  secure  loans,  its  president  could  not 
mortgage  corporate  land  wltnout  authority  from 
the  directors. — Id. 

$s»426  (Tez.Civ.Ap^.)  Where  the  directors 
ratify  an  unauthorized  contract  made  by  the 
manager  of  a  corporation,  such  ratification  re- 
lates back  and  validates  the  contract  from  the 
beginning.— West  Texas  Supply  Co.  v.  Dunivan, 
182  S.  W.  425. 

9s»428  (Ky.)  Where  an  agent  who  had  knowl- 
edge of  a  modification  of  the  terms  of  a  min- 
ing lease  continued  in  the  service  of ^  plaintiff, 
who  succeeded  to  the  rights  under  the  lease, 
held,  that  plaintiS  was  charged  with  such 
knowledtre.- Blue  Grass  Coal  (3orp.  t.  Combs, 
182  S.  W.  207. 

«=>429  (Tex.Civ.App.)  One  cannot  by  relying 
upon  its  agent's  assumption  of  aathonty  charge 
a  corporation  for  an  unauthorized  act  of  its 
agent— Bl  Fresnal  Irrigated  Land  Co.  t.  Bank 
of  Washington,  182  a  W.  701. 

(D)  Contraets  and  Indebtedness. 

«=»456  (Ky.)  The  written  minutes  of  the  board 
of  a  corporation  authorizing  the  president  to 
engage  a  superintendent  held  insufficient  to  con- 
stitute a  written  contract  for  employment  of  a 
superintendent  for  a  given  period.— Bowen  v. 
Chenoa-Uignite  Coal  (jo.,  182  S.  W.  636. 

Z.   OOKSOXJOATION. 

4=>590  (Ky.)  A  purchaser  of  the  assets  of  a 
corporation  held  to  take  the  same  subject  to  an 
equitable  lien  in  &ivor  of  creditors  of  the  cor- 
poration, unless  a  purchaser  in  good  faith  and 
for  value.-^U8tice's  Adm'r  v.  Oatlettsburg  Tim- 
ber Co.,  182  S.  W.  831. 

XZX.  FOREIGN  CORPORATIONS. 

4=9642  (Tenn.)  A  foreign  corporation,  which 
consigned  tires  for  sale  to  a  company  handling 
automobile  accessories  in  the  state,  was  not 
"doing  business"  within  the  state  to  render  nec- 
essary compliance  vrith  the  foreign  corporation 
act  as  a  condition  precedent  to  its  right  to  re- 
cover of  the  sureties  on  the  bond  of  the  con- 
signee.—I.  J.  Cooper  Rnbber  Co.  y.  Johnson, 
182  S.  W.  503. 

The  requirement  of  a  contract  between  a  for- 
eign rubber  company  and  a  local  company  sell- 
ing tires  for  the  rubber  company  on  commission, 
that  the  local  company  should  keep  the  goods 
insured  in  the  name  of  the  rubber  company,  did 
not  constitute  the  local  company  a  business 
agency  of  the  rubber  company  to  render  the  lat- 
ter subject  to  laws  relating  to  doing  business  in 
the  state.— Id. 

The  provision  of  the  contract  for  the  sale  on 
commission  of  automobile  tires  consigned  to  an 
automobile  accessories  company  in  the  state  by 
a  foreign  rubber  company  that  the  former 
should  make  adjustments  necessary  under  the 
selling  guaranty  out  of  the  latter's  stock  in  its 
hands  did  not  render  the  rubber  company  sub- 
ject to  laws  relating  to  engaging  in  business 
within  the  state. — Id. 

ie=j666  (Ky.)  Civ.  Code  Pmo.  (  71,  laying  ven- 
ue of  actions  against  banks  and  insurance  com- 
panies in  certain  cases,  applies  to  foreign   as 
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well  as  domestic  corporationa.— Barneg  v.  TJn- 
ton  Cent.  Life  Ins.  Co.,  182  S.  W.  168. 

In  action  by  nonresident  on  foreign  canse  of 
action  against  foreign  insurance  company  doing 
business  in  state,  service  on  insurance  commis- 
sioner, under  defendant's  implied  consent 
thereto,  as  condition  precedent  to  doing  busi- 
ness in  the  state,  as  provided  for  by  Ky.  St 
{  631,  held  sufficient  to  bring  case  within  venue 
provisions  of  Civ.  Code  Prac.  {  78.— Id. 

CORPSL 

See  Carriers,  ^s>76. 

CORPUS  DELICTI. 

See  Criminal'  Law;    Homicide,  €=»22S;    Lar- 
ceny, €=»56. 

CORRESPONDENCE  SCHOOLS. 

See  Contracts,  «=»303. 

CORROBORATION. 

See  Criminal   Law,  «s>B10,  611,   635;    Wit- 
nesses, «=>318,  414. 

COSTS. 

See  Appeal  and  Error,  Q=>984;    Cktmishment, 
«S=>191. 

X.  NATURE,  OBOUKDS,  ANS  EXTENT 
OF  BIOHT   IN   GENEBAT. 

«s>32  (Tex.Civ.App.)  Where  the  only  relief 
given  plaintiffs  in  trespass  to  try  title  waa  not 

S rayed  for,  defendant  being  unaware  that  it  was 
emanded,  and  the  only  issue  being  decided  for 
him  by  the  jury,  and  plaintiffs  not  requesting 
the  submission  of  others,  the  adjudging  of  costs 
against  defendant  was  erroneous.— Dewees  v. 
Nicholson,  182  S.  W.  396. 

VH.  ON  APPEAI.  OB  EBROR,  AND  ON 

NEW  TBIAI.  OB  MOTION 

THEBEFOB. 

«=3255  (Ky.)  Under  rule  6  of  the  Supreme 
Court  (154  S.  W.  viii),  a  record  of  206  pages, 
wbolljsr  without  an  index,  will  be  condemned,  and 
the  clerk  who  made  it  out  prohibited  from  col- 
lecting any  fee  therefor.— Chesapeake  &  O.  Ry. 
Co.  V.  Shaw,  182  S.  W.  653. 
^=»255  (Ky.)  Records  for  the  Court  of  Appeals 
should  be  typewritton  with  black  recnrd  rib- 
bon and  on  good  weight  paper,  and,  where  the 
transcript  of  the  evidence  was  typewritten  on 
very  thin  paper  with  a  worn  ribbon,  the  ste- 
nographer will  only  be  allowed  one-half  the  usu- 
al charge.— Taylor  Coal  Co.  t.  MUler,  182  S. 
W.  920. 

IX.   IN  OBnnNAI.  PROSECUTIONS. 

«s>295  (Ark.)  The  liability  of  a  county  for 
costs  in  criminal  cases  rests  solely  on  the  stat- 
ute.—Lonoke  CouniT  y.  Reed,  182  S.  W.  663. 

County  held  not  liable  for  fees  of  prosecuting 
attorney  in  a  misdemeanor  case  on  conviction, 
under  Kirby's  Dig.  §§  2446,  2469-2471,  provid- 
ing for  payment  of  fees  and  costs  in  criminal 
cases. — Id. 

9=3308  (Ark.)  Fees  of  the  attorney  prosecuting 
a  criminal  case  are  a  part  of  the  "costs"  of  the 
case.- Lonoke  County  v.  Reed,  182  8.  W.  563. 

COTENANCY. 

See  Tenancy  in  Common. 


COUNTERFEITING. 


See  Forgery. 


COUNTIES. 


See  Costs,  4s»295;    District  and  Prosecuting 
Attorneys,   9=>3;    Injunction,  «=>76. 


XZ.   OOVEBNUENT  AND  OFFIOEBS. 

(C)   Conitty  Bo«rd. 

«=>52  (Tenn.)  Under  Pub.  Acts  1918,  c.  28,  | 
1,  and  Acts  1915,  c.  23,  the  county  courts  may 
issue  bonds  at  a  meeti^  specially  called  under 
Shannon's  Code,  I  6997.— Walmaley  v.  Frank- 
lin  County,  182  S.  W.  590. 
<S=»54  (Tenn.)  Under  Pub.  Acts  1913,  c.  26,  | 
1,  a  resolution  of  the  county  court  fixing  the 
time  of  maturity  of  bonds  at  40  years  was  valid, 
since  it  fixed  a  definite  date  of  maturity  as  re- 
quired by  the  act — Walmsley  v.  Franklin  Coun- 
ty, 182  S.  W.  599. 

(D)  Oflteem  «Bd  Aaremts. 

«=>74  (Ky.)  Though  the  county  clerk  furnish- 
ed the  board  of  supervisors  stamps  to  mail  no- 
tices to  taxpayers,  the  fiscal  court  cannot  allow 
the  claim;  there  being  no  authority  therefor  in 
law.— Ray  v.  Woodruff,  182  S.  W.  662. 

Though  an  auditor  of  the  accounts  of  the  fiscal 
court  performed  many  of  the  services  of  a  clerk, 
held  that  where  the  county  clerk  and  his  deputy 
performed  some  of  the  services,  an  award  of 
$200  a  year  to  the  county  clerk  was  justified 
under  Ky.  St  {  1835.— Id. 

Though  more  than  one  iepatj  was  necessary, 
the  fiscal  court  cannot  anthorue  compensation 
for  another  deputy,  necessary  to  enable  the 
county  clerk  to  discharge  the  duties  as  clerk  of 
the  juvenile  session  of  the  county  court;  Ky. 
St  {  331e,  subsec.  2,  authorizing  the  appoints 
ment  of  only  one  deputy. — Id. 
C=>75  (Ky.)  Though  an  allowance  to  the  coun- 
ty clerk  was  to  cover  expenses  of  an  election, 
the  fiscal  court  having  denominated  the  item 
as  incidentals,  it  may,  despite  Ky.  St  {  1540, 
be  recovered  from  the  clerk. — Ray  v.  Woodruff, 
182  S.  W.  662. 

As  the  fiscal  court  has  jurisdiction  to  allow  , 
the  county  clerk  comi>eusation  for  acting  as 
clerk  of  such  court,  an  order  allowing  compensa- 
tion cannot  be  attacked  in  a  collateral  proceed- 
ing, whereby  it  was  sought  to  recover  from  the 
clerk  Buch  sums  so  paid. — Id. 

Despite  the  presumption  that  a  public  officer 
does  his  duty,  and  Ky.  St.  {  1761,  requiring  the 
county  clerit  to  pay  all  money  into  the  state 
treasury,  a  petition  to  recover  an  unauthorized 
appropriation  by  the  fiscal  court  will  he  deemed 
to  state  a  canse  of  action,  though  it  did  not 
negative  such  payment. — Id. 

Under  Ky.  St.  f  1761— 4a,  county  clerk  who 
received  unauthorized  appropriations  cannot  es- 
cape liability  on  the  ground  that  the  moneys 
were  paid  into  the  state  treasury;  for  75  per 
cent,  of  B\ich  sums  were  used  in  payment  of  the 
clerk's  salary  and  expenses. — Id. 
®=>77  n^y.)  Under  the  direct  provisions  of  Ky. 
St.  §  174!>,  officers  of  the  county  ere  forbidden 
to  receive  greater  fees  than  allowed  by  law,  or 
any  fee  when  none  has  been  fixed. — Ray  v. 
WoodruJt  182  S.  W.  662. 

m.  PBOPEBTT.  OONTRA0T8,  AND 
TJABTMTIES. 

(B)  Oontranta. 

4=»I24  (Aik.)  The  county  may  ratify  an  on- 
authorised  contract  made  in  its  behalf,  if  it  is 
one  which  the  county  could  have  made  in  the 
first  instance. — 'K.  F.  Leathern  &  Co.  v.  Jackson 
County,  182  S.  W.  670. 

Under  Cbnst  art  7,  (  28,  and  Kirby's  Dig. 
f§  1162,  1163,  1375,  7162,  7167,  7171,  7174,  It 
IS  within  the  power  of  the  county  court  to  ratify 
the  appointment  made  by  the  county  judge  of 
an  expert  accountant  to  examine  the  accounts 
of  the  county;  such  appointment  not  being  a 
delegation  of  the  power  to  audit — Id. 
9=9 1 24  (Ark.)  Payment  of  part  of  claim  of  at- 
torneys lor  services  in  one  suit  heid  a  ratifica- 
tion by  the  county  court  of  contract  by  which 
county  judge  employed  them  to  defend  several 
suits  arising  from  the  same  matter,  so  that  the 
county  was  liable  for  the  reasonable  value  of  the 
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services  in  aU  suita.-  -Spence  &  Dudley  ▼.  Clay 
County,  182  S.  W.  578. 

(O)  Comity    aizveiiaea    aad    Ohavvoa    •>' 
Statntorr  UabtlMiea. 

^=>>38  (Ark.)  Where  the  county  judge  ap- 
points attorneys  to  defend  an  action  to  test  the 
validity  of  an  act  adding  a  township  to  the 
county,  Kirby's "  Dig.  g  7182,  providing  for  re- 
imbursement of  county  officers  for  counsel  fees 
in  cases  arising  from  collection  of  revenue,  has 
no  application,  although  in  such  case  the  public 
revenue  was  indirectly  affected  by  increasing 
the  taxable  land  in  the  county.— Spence  &  Dud- 
ley ▼.  Clay  County,  182  S.  W.  578. 

ZV.  FI80AX.  MAKAOElCEirT,  PTTBUO 

DEBT,   flECmtlTIER,   AND 

TAXATION. 

«=9l62  <Ky.)  The  fiscal  court  of  a  county, 
while  a  court  of  record,  is  one  of  limited  juris- 
diction and  can  only  make  appropriations  au- 
thorized by  law.— Ray  v.  Woodruff,  182  S.  W. 
662. 

<&=>I78  (Ky.)  Under  Const  f  157,  and  section 
157a,  adopted  in  1909,  and  Ky.  St  |  4307,  held, 
that  election  authorizing  issue  of  county  bonds 
was  not  invalid  because  two-tiiirds  of  residents 
of  county  legally  qualified  to  vote  thereat  did 
not  vote  to  issue  the  bonds.— Bowman  v.  Fayette 
County,  182  S.  W.  633. 

An  election  on  the  question  of  issuing  county 
bonds  held  on  September  30,  1915,  instead  of 
on  the  day  of  the  general  election,  did  not  in- 
validate the  bond  issue. — Id. 

A  vote  to  issue  county  bonds  was  not  invalid 
because  time  of  maturity  was  not  fixed  in  the 
question  submitted  to  Uie  voters,  except  that 
uiey  should  not  mature  in  less  tlian  5  years 
nor  after  30  years. — Id. 

<S=»l8p  (Tenn.)  Pub.  Acts  1918,  c.  26,  {  2, 
requiring  adoption  of  resolution  and  publication 
before  issuance  of  certain  bonds,  is  mandatory, 
and  may  be  enforced  before  action  is  taken,  but 
after  issuance  of  the  bonds  they  are  not  invalid, 
in  the  absence  of  objection,  for  failure  to  com- 
ply with  the  section.— Walmsley  v.  Franklin 
County,  182  S.  W.  599. 

«=»I90  (Tex.Civ.App.)  Under  Const,  art  8,  | 
9,  specifying  limits  of  county  levies  for  va- 
rious purposes,  the  expenditure  in  any  fund, 
whether  directly  or  indirectly  as  by  transfer- 
ring funds  raised  for  one  purpose  into  another 
fund,  creating  an  excess  over  the  constitution- 
al limitation  on  Buch  fund,  is  unconstitution- 
«L— WUliams  v.  Carroll,  182  S.  W.  29. 

Const,  art  8,  |  9,  authorizing  connties  to 
levy  80  cents  on  the  ?100  for  roads  and  bridg- 
es, and  25  cents  on  the  $100  for  streets  and 
other  permanent  improvements,  does  not  au- 
thorise the  levy  of  65  cents  on  the  ?100  for 
roads  not  within  the  corporate  limits  of  a  dty 
or  town.— Id. 

Const  art  8,  §  9,  authorizing  a  levy  for 
roads  and  bridges  and  a  levy  for  county  pur- 
poses, does  not  permit  the  use  of  county  pur- 
pose funds  for  roads  and  bridges  of  the  cooil- 
ty.— Id. 

_  In  view  of  Const,  art  8,  |  9,  setting  the 
limits  of  levies  for  various  county  purposes, 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  1440, 
does  not  authorise  the  commissioners'  court  to 
transfer  into  the  road  and  bridge  fund  such 
amounts  as  to  make  possible  an  exi>enditure 
for  roads  and  bridges  in  excess  of  the  constitu- 
tional limit— Id. 

Vernon's  Sayles'  Ann.  dr.  St  1914,  art. 
1440,  permitting  transfer  by  the  commissioners' 
court  of  funds  from  one  fund  to  another,  per- 
mits such  transfer  so  long  as  the  augmented 
fund  is  not  thereby  rendered  in  excess  of  the 
maximum  expenditure  and  levy  for  the  va- 
rious county  purposes  under  Const  art  8,   { 

9, — Id. 


®=9|96  (Ky.)  If  the  fiscal  court  pays  a  claim 
of  an  officer  or  other  person  without  authority, 
or  appropriates  money  without  authority,  such 
sum  may  be  recovered  in  a  suit  against  the  per- 
son or  officer  receiving  it — Bay  v.  Woodruff, 
182  8.  W.  662. 

4^106  (rex.CivApp.)  In  a  taxpayer's  action 
to  restrain  the  commissioners'  court  from  trans- 
ferring funds  raised  for  county  purposes  to 
the  road  and  bridge  fund,  holders  of  outstand- 
ing warrants  against  the  road  and  bridge  fund, 
issued  before  service  of  the  temporary  restrain- 
ing order,  were  not  necessai^  parties.— Wil- 
Uams  V.  Carroll,  182  S.  W.  29. 

The  burden  of  proof  to  show  that  the  action 
would  result  in  road  and  bridge  expenditure  be- 
yond the  constitutional  limitation  of  30  cents 
on  the  $100  valuation,  held  on  plaintiff. — Id. 

In  a  taxpayer's  action  to  restrain  the  com- 
missioners' court  from  transferring  from  the 
county  purpose  fund  into  the  road  and  bridge 
fund  sums  which  would  make  possible  from  the 
latter  an  expenditure  in  excess  of  the  consti- 
tutional limit,  where  plaintiff  showed  an  ex- 
cess in  the  road  and  bridge  fund  for  several 
years,  the  burden  was  on  defendants  to  prove 
that  such  excess  was  only  seeming,  on  account 
of  authorized  expenditures  for  streets  in  mu- 
nicipalities.—Id. 

In  a  taxpayer's  action  against  the  commis- 
sioners' court  to  prevent  its  exi>ending  from  the 
road  and  bridge  fund  amounts  in  excess  of  the 
constitutional  limit  upon  taxation  for  road  and 
bridge  purposes,  plaintiff  must  be  limited  to 
the  relief  sought,  and  unlawful  amounts  levied 
and  expended  for  rood  and  bridge  purposes  in 
pirevions  years  are  l)eyond  reach  of  the  injunc- 
tion.— Id. 

V.  CLAIMS  AGAUfST  OOTTHTT. 

<8=»204  (Ark.)  Const  art.  7,  g  28,  and  Kirby's 
Dig.  a  1162,  1163,  1376,  7162,  7167,  7171, 
7174,  empowering  the  county  court  to  audit 
the  accounts  of  the  county,  are  not  affected 
by  the  grant  of  powers  to  the  circuit  court  by 
Kirby's  Dig.  H  625-^0,  subsequently  enacted ; 
the  latter  statute  being  designed  to  aid  the  cir- 
cuit court  in  the  enforcement  of  the  criminal 
laws.— E.  F.  Leathem  &  Co.  v.  Jackson  County, 
182  S.  W.  670. 


COUNTY  ATTORNEYS. 

See  District  and  iProsecuting  Attorneys. 

COUNTY  BOARDS. 

See  Counties,  ^=>52,  54. 

COURTS. 

See  Appeal  and  Error,  «=3l8S;  Bankruptcy, 
«S9290;  Certiorari,  (3=a28;  Contempt: 
Counties,  ®=s>162:  Criminal  Law,  «=s>730, 
1020;  Habeas  Coivus,  9=3l02;  Judges; 
Judgment,  «=>S42,  476,  489;  Jury,  «=3ll; 
Josnces  of  the  Peace ;  Mandamus,  4=931 ; 
Railroads,  ^s>22;  Beiigious  Societies,  $=> 
24;  Removal  of  Causes;  States,  4=»13; 
Submission  of  Controversy;  Trial,  4=>133, 
386-404. 

I.  NATTTKE,  EXTENT,  AlTD  EXEBOI8B 
OF  JUBXSDIOTIOH  IN   GENEBAIi. 

<S=»I  (Tex.Civ.App.)  The  "jurisdiction"  of  a 
court  is  the  power  to  consider  and  decide  one 
way  or  the  other  as  the  law  may  require. — Auto 
Transit  Co.  v.  City  of  Pt  Worth,  182  S.  W. 
685. 

€=3)4  (Kj-)  A  nonresident  may  bring  an  ac- 
tion in  Kentucky  against  a  foreign  insurance 
corporation  doing  business  in  the  state. — Barnes 
v.  Union  Cent  Life  Ins.  Co.,  182  S.  W.  169. 
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H.  ESTABUSHMXiNT,    OBOAKIZA- 

TION,  AMP  PROCEPUBE  IX 

OENXiBAXt. 

(D)  Raleii  of  Deolaion,  AdJadleMloma,  OpiB- 
ioiH.  nnd  Reeorda, 

«=39l  (Mo.)  Where  the  holdinB  of  the  Court 
of  Appeals  entrenches  upon  the_  decisions  of  the 
Supreme  Court,  its  judgment  will  be  gnashed. — 
State  ex  rel.  Schmohl  v.  Ellison,  182  8.  W.  740. 
®=99l  (Mo.)  Holding  that  street  railroad  was 
not  liable  where  motorman  turned  oCE  power 
and  applied  hand  brake  but  did  not  reverse 
power,  held  not  in  conflict  with  a  holding  that 
where  there  was  evidence  that  motorman  did  not 
see  the  danger  when  he  should,  and  that  he 
could  have  stopped  the  car  if  he  saw  the  dan- 
ger, the  case  was  properly  submitted  to  the  jury 
on  the  humanitarian  theory.— State  ex  rel.  Qrear 

V.  Ellison.  182  S.  W.  961. 

Holding  that  plaintiff  was  negligent  In  driv- 
ing over  a  sleet-covered  street  on  down  grade 
at  a  trot  to  within  So  feet  of  a  street  car  track 
is  not  in  conflict  with  a  holding  that  one  is  not 
required  to  look  for  danger  when  he  has  no 
cause  to  anticipate  it. — Id. 
€=995  (Mo.App.)  Where  a  decision  is  to  be 
based  on  the  common  law  of  a  sister  state,  in 
a  case  where  the  statute  law  of  that  state  is  not 
shown,  the  courts  will  follow  the  local  prece- 
dents in  declaring  the  rules  applicable.— Coombes 
v.  Knowlson,  182  S.  W.  1040. 

m.  COtTRTS  OF  GENEBAXi  OBIGINAX 

JUBISDIOTIOH. 

(B)  Oonrta  of  Pnrtlcolar  Statea. 

<$=>IS5  (Tex.av.App.)  A  suit  to  divert  title 
out  of  defendants  held  one  to  try  title  to  land, 
within  the  jurisdiction  of  the  district  court, 
under  Rev.  St  1911,  art.  1705.— Kidd  v.  Prince, 
182  S.  W.  725. 

ZV.  OOVBTS  OF  UMXTED   OB  XH- 
FEBIOB  JXTBIBDIOTION. 

<Ss9l69  (Tex.Civ.App.)  Under  express  provision 
of  Act  Thirty-Third  Liegislature  increasing  the 
civil  jurisdiction  of  the  county  court  of  Stone- 
wall county,  such  court  had  jurisdiction  of  an 
action  for  $150,  alleged  to  be  due  upon  an  oral 
lease  of  land  with  claim  of  a  pasturer'a  lien. — 
White  T.  Barrow,  182  S.  W.  1154. 

VI.  OOrBTB   OF  APPEIXATB  JXJttlB- 

DIOTIOM. 

(A)   Gronnda    of    Jnrladlctlon    In    Qenev»I< 

®=>207  (Mo.)  The  Supreme  Court  has  authori- 
ty to  quash  a  judgment  of  the  Court  of  Appeals 
where  the  judgment  is  the  result  of  refusal  b^ 
the  Court  of  Appeals  to  follow  the  last  previ- 
ous rulings  of  the  Supreme  Court.— State  ez 
rel.  Tiffany  v.  Ellison,  182  8.  W.  006. 
«s>207  (Tex.Civ.App.)  Where  property  rights 
are  involved  in  attempted  enforcement  of  crimi- 
nal ordinances.  Court  of  Civil  Appeals  held 
authorized  to  inquire  into  validity  of  ordinances 
and  grant  relief  by  injunction  if  they  are  in- 
valid.—Auto  Tranrft  Co.  v.  City  of  Ft.  Worth, 
182  8.  W.  685. 

(B)  Coarta  of  Partlcolsr  Stntea. 

4=»23l  (Mo.App.)  Action  to  cancel  notes  and 
deed  of  trust  for  procurini;  loan  which  was  nev- 
er procured  involves  title  to  real  estate,  and  ap- 
pellate jurisdiction  vests  exclusively  in  the  Su- 
preme Court— Crews  v.  Lombard,  182  S.  W. 
825. 

@=>247  (Tex.CSv.App.)  Where,  on  appeal  to 
county  csourt,  actions  were  consolidated  by 
agreement  and  carried  on  in  appellee's  name, 
held,  that  a  third  person,  interested  as  plaintiff 
in  one  of  them,  would  be  presumed  to  have  as- 
signed his  interest,  and  the  amount  involved  in 
the  two  will  be  considered  as  determinative  of 
the  jurisdiction  of  the  Court  of  Civil  Appeals. 
— KauHas  City,  M.  &  O.  Ry.  Co.  of  Texas  v. 
Adams,  182  S.  W.  365. 


«=»247  (Tex.Civ.App.)  Under  Rev.  St.  1911. 
arts.  1521,  1522,  as  amended  by  Acta  83d  Leg. 
c.  56,  in  view  of  article  1591,  a  cause  originat- 
ing in  the  county  court  cannot,  on  disagree- 
ment in  the  Court  of  Civil  Appeals,  be  certified 
to  the  Supreme  Court— Lindsay  v.  Collings, 
182  S.  W.  879. 

viir.  coNOTTRBEirr  Airb  comxiOT. 

IMO  JDBIgPlOTIOM.  AMP 
OOMITT. 

(A)  Conrta    of   Same    State,   and   Traaafer 

of  CanacB. 

«s>480  (Ky.)  Where  the  ezeentian,  levy  of 
which  is  sought  to  be  enjoined,  issued  on  a  judg- 
ment regularly  entered  in  justice  court,  the  in- 
junction action  should  be  brought  in  such  court, 
under  Civ.  Code  Prac.  {  285,  providini;  that  an 
injunction  to  stay  proceedings  on  a  judgment 
shall  not  be  granted  in  any  other  court  than 
that  in  which  the  judgment  was  rendered. — Ken- 
tucky River  Hardwood  Co.  v.  Noble,  182  S.  W. 
941. 

Where  the  judgment  is  void,  or  there  is  no 
judgment,  so  that  the  execution  has  no  founda- 
tion on  which  to  rest.  Civ.  Code  Prac.  {  285, 
has  no  application. — Id. 

«ss>480  (Tex.)  Under  Vernon's  Sayles*  Ann. 
Civ.  St  1914,  art.  4653,  the  district  court  has 
no  Jurisdiction  to  try  a  suit  to  enjoin  execution 
on  a  judgment  of  tne  county  court;  it  not  af- 
firmatively appearing  that  the  judgment  is  void 
or  that  the  property  is  exempt— Baker  v.  Oroe- 
byton  Southplains  R.  Co.,  182  S.  W.  287. 

(B)  State  Conrta  and  United  Statea  Oonrta. 

9=9489  (Ky.)  ITnder  a  petition  properly  drawn 
under  the  federal  Employers'  Liability  Act  the 
state  court  has  jurisdiction  to  try  the  merits  of 
the  case,  indudmg  the  question  as  to  whether 
^intiff  waa  injured  in  interstate  commerce.— 
CSiesapeake  &  O.  Ry.  Co.  t.  Shaw,  182  S.  W. 
653. 

«=>493  (Tex.CSy.App.)  After  discharge  of  a  re- 
ceiver appointed  bv  the  federal  court,  and  dur- 
ing the  pendency  m  the  receivership  suit,  a  state 
court  may  appoint  a  receiver  who  can  hold  the 
property  to  tne  exclusion  of  the  power  of  the 
federal  court  to  appoint  a  second  receiver  for  it 
—Kansas  City,  M.  A  O.  Ry.  Co.  of  Texas  v. 
Latham,  182  S.  W.  717. 
$eb500  (Tez.Civ.App.)  Pending  a  receivership 
in  the  federal  court,  a  state  oonrt  may  deter- 
mine a  claim  against  the  railroad  company 
whose  property  was  so  impounded,  if  it  does  not 
interfere    with    the    receiver's   custody    of    the 

Property.— Kansas  Citv.  M.  &  O.  Ry.  Co.  of 
'exas  V.  Latham,  182  S.  W.  717. 
«s>50l  (Tex.Civ.App.)  Under  Act  Cong.  Aug. 
13,  1888,  claimants  a<'ainst  receivers  of  a  rail- 
road company  appointed  by  the  federal  court 
may  bring  suit  in  the  state  court  without  con- 
sent of  the  appointing  court,  and  it  cannot  sit- 
ting as  a  court  of  equity,  deprive  claimants  of 
that  right— Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Latham,  182  S.  W.  717. 

COVENANTS. 

See  Equity,  €=»S4;   Injunction,  9=962;   Land- 
lord and  Tenant,  «=>152. 

m.  PEBFOBM AMOE  OB  BBEAOH. 

9=9103  (Mo.App.)  Ck>venants  prohibiting  build- 
ing nearer  than  two  feet  to  edge  of  the  lot  and 
restricting  the  length  of  the  ouilding  are  not 
violated  because  the  space  between  building  and 
edge  of  the  lot  was  concreted  and  used  for  an 
areaway,  or  because  a  retaining  wall  was  con- 
structed from  the  building  to  the  rear  of  the  lot 
— Forsee  v.  Jackson,  182  S.  W.  783. 

Restrictive  covenants  as  to  length  and  loca- 
tion of  a  building  held  not  to  include  a  front 
porch  on  the  huilding  erected  on  the  granted 
premises;  back  and  sleeping  porches  only  be- 
ing mentioned. — Id. 

Where  a  deed  established  a  building  line,  the 
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erection  of  a  dwelling  with  bay  windows  ex- 
tending eight  or  nine  inches  over  the  line  is  a 
violation  of  the  covenant;  the  window*  being 
a  part  of  the  building. — Id. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Witnesses,  «=3318-114. 

CREDITORS. 

See  Assignments  for  Benefit  of  Oreditois; 
Bankruptcy ;  Fraudulent  Conveyances ;  Mar- 
shaling Assets  and  Securities. 

CRIMINAL  LAW. 

See  Assault  and  Battery;  Bail;  Burglarv; 
Contempt;  Costs,  «s>205,  308;  Embezzle- 
ment; Extradition,  4=»32 ;  Forgery ;  Fraud, 
®=>68 ;  Grand  Jury ;  Husband  and  Wife, 
^saS(H;  Indictment  and  Information;  In- 
toxicating Liquors,  Q=>139,  239;  Larceny; 
Libel  and  Slander,  4s>7 :  Malicious  Prosecu- 
tion ;  Robbery ;  Seduction ;  Weapons,  ©=> 
17 ;  Witnesses. 

n.  CAPAcmr  to  oovtar  and  re- 
BPoirsiBiuTr  FOB  cbhse. 

«=»50  (Tex.Cr.App.)  The  doctrine  that  one,  not 
otherwise  insane,  who  commits  crime  from  an 
irresistible  impulse,  cannot  be  held  accountable 
therefor  is  not  the-  rule  in  Texas.— Mikeska  v. 
State,  182  S.  W.  1127. 

€=>53  (Tex.Cr.App.)  By  direct  provision  of 
Pen.  Code  1911,  art  41,  intoxication  is  not  a 
defense  to  a  chai^  of  crime.— Mikeska  y.  State, 
182  S.  W.  1127. 

<=>57  (Tex.Cr.App.)  By  direct  provirion  <d 
Pen.  Code  1911,  art.  41,  temporary  insanity, 
produced  by  the  voluntary  use  of  intoxicants, 
IS  eliminated  as  a  defense  to  a  charge  of  crime. — 
Mikeska  v.  State,  182  S.  W.  1127. 

m.  PARTIES  TO   OFFENSES. 

^=>59  (Tex.Cr.App.)  Defendant  was  a  prin- 
cipal, even  if  H.,  and  not  he,  telephoned  B. 
that  L  wanted  four  sacks  of  sugar,  and  that  a 
wagon  would  be  sent  therefor,  whereupon  de- 
fendant hired  an  expressman,  who  got  it  and 
took  it  to  H.,  who  paid  defendant  for  aiding 
in  working  the  scheme. — Jones  v.  State,  182  S. 
W.  306. 

^»59  (Tex.Cr.App.)  To  make  one  a  principal 
offender  he  must  be  shown  to  have  been  guilty 
of  some  overt  act  or  conduct  prior  to  or  at  the 
time  of  a  homicide.— Villareal  v.  State,  182  S. 
W.  322. 

«=>59  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  86,  providing  that  an  accessory  is  one  who 
knowingly  conceals  or  gives  aid  to  the  princi- 
pal, the  accessory  becomes  criminally  connected 
with  the  principal,  and  not  with  the  offense. — 
Hightower  v.  Stute,  182  S.  W.  492. 
®=>69  (Tex.Cr.App.)  Concealment  of  knowl- 
edge that  a  crime  is  to  be  committed  does  not 
make  a  j;>arty  an  accessory  before  the  fact — 
Hiiihtowfir  v.  State,  182  S.  W.  492. 
^sd76  (Tex.Cr.App.)  Concealment  of  knowl- 
edge that  a  crime  is  to  be  committed  does  not 
make  a  party  an  accessory  after  the  fact — 
Hightower  v.  State,  182  S.  W.  492. 

Failure  to  inform  on  a  person  known  to  have 
committed  a  crime  will  not  make  one  an  acces- 
sory.— Id. 

V.  VENUE. 

(B)  Chance  of  Tenae. 

«»t26  (Ky.)  Under  Const  g  11,  and  Ky.  St 
{  1109,  defendant,  charged  with  murder,  held 
entitled   to  a  change  of  venue  on   the  ground 


that  in  the  county  where  the  prosecution  was 
pending  he  could  not  have  a  fair  and  impartial 
trial— AUen  v.  Commonwealth,  182  S.  W.  176. 

VXn.  PREUMINABT  0OMPI.AINT, 
AFFIDAVIT,  WARBANT.  EX- 
AMINATION. COMMITMENT. 
AND   SUMMABT   TBIAI.. 

^=9260  (Ark.)  Where  defendant  appealed  from 
a  justice  after  entering  a  plea  of  guilty  to  an 
infoi-mation  sufficiently  charging  him  with  aban- 
donment of  bis  wife  and  child  in  violation  of 
Acts  1909,  p.  134,  the  appeal  should  have  been 
dismissed.— Stokes  v.  State,   182  S.  W.  521. 

IZ.   ARRAIGNMENT  AND  PtEAS.  AND 
NOIXE  PBOSEQtn  OB  DISCON- 
TINUANCE. 

i8=>273  (Ark.)  A  "plea  of  guilty,"  being  a  for- 
mal confession  of  guilt  before  the  court,  leaves 
the  court  with  power  only  to  pass  sentence  as 
upon  a  verdict.— Stokes  v.  State,  182  S.  W.  621. 

X.   EVIDENOE. 

(A)  Jadtdal     Nottee,     Preanmptloma.     sad 

Bardca  of  Proof. 

®=>304  (Mo.)  The  court  may  take  judicial 
notice  that  a  pistcd  is  a  dangerous  and  deadly 
weapon.— State  v.  Taylor,  182  S.  W.  159. 
<S=3308  (Ark.)  An  "indictment"  is  merely  an 
accusation  against  a  defendant,  and  does  not 
even  raise  a  presumption  of  guilt— State  v. 
Fox,  182  S.  W.  906. 

(B)  Facta    tn    laane   aad    Relevant    to    Is- 

aaea,  and  Rea  Geatne. 

€a>349  (Tex.Cr.App.)  In  a  prosecution  for  bur- 

flary  of  a  saloon,  a  detective's  testimony  that 
e  searched  defendant's  house  and  found  none 
of  the  missing  property,  defendant  claiming 
that  others,  who  had  previously  pleaded  guilty 
to  the  burglary,  and  in  whose  possession  stolen 
property  had  been  found,  were  alone  guilty, 
was  admissible.— McPherson  r.  State,  182  S.  W. 
1114. 

In  a  prosecution  for  burglary  of  a  saloon, 
where  defendant  had  admittedly  been  at  the 
scene  of  the  crime,  but,  as  he  claimed,  with  an 
innocent  purpose,  testimony  that  from  the  ap- 
pearance of  his  clothing  shortly  after  he  had 
none  of  the  stolen  property  on  bis  person,  was 
admissible.— Id. 

<Ss>35l  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  evidence  that  the  defendant  had  been 
in  several  states  since  the  alleged  burglary  was 
admissible  %s  &  circumstance  tending  to  show 
guilt— WilUams  v.  State,  182  a  W.  327. 
®=>35l  (Tex.Or.App.)  In  prosecution  for  forg- 
ery, evidence  of  accused's  visit  to  courthouse  in 
effort  to  destroy  forged  check  on  which  prosecu- 
tion was  based  and  other  simUiar  checks,  held 
properly  admitted  in  evidence.— Fry  v.  State, 
182  S.  W.  331. 

^=3359  (TexX!r.App,)  In  a  prosecution  for  bur- 
glary of  a  saloon,  the  judgment  showing  that 
two  persons,  other  than  defendant,  also  charged 
with  the  crime,  had  pleaded  guilty  to  burglariz- 
ing the  saloon  on  the  particular  occasion,  was 
admissible.- McFberaon  v.  State,  182  8.  W. 
1114. 

In  a  prosecution  tot  burglary  of  a  saloon,  any 
testimony  tending  to  show  that  parties  other 
than  defendant  broke  and  entered  the  saloon 
was  admissible. — Id. 

«s>364  (Tex.Cr.App.)  What  defendant  said  im- 
mediately after  his  assault  was  res  gestn  there- 
of, and  admissible  as  original  testimony.— Bitel 
V.  State,  182  S.  W.  3ia 
«s>3e8  frex.Or.App.)  What  the  wife  of  defend- 
ant said  in  the  presence  of  defendant  immediate- 
ly after  an  assault  by  him  was  admissible  as 
res  gest«.— Eitel  v.  State,  182  S.  W.  31& 
iS=»368  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary, testimony  of  defendant  as  to  what  anoth- 
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er,  also  charged  with  the  crime,  with  whom  de- 
fendant denied  acting  in  concert,  had  told  de- 
fendant while  the  other  was  in  the  very  com- 
mission of  the  act,  as  to  how  sue*  other  had 
gained  entrance,  was  competent,  though  such 
other  was  not  competent  as  a  witness.— McPher- 
son  T.  State,  182  S.  W.  1114. 

(C)  Otiicr  oacaaes,  aad   Ckaraoter  of  Ao- 

oased. 

«=»372  (Tex.O.App.)  Evidence  that  accused 
had  for  two  years  pursued  system  of  cashing 
checks  issued  to  fictitious  payees,  held  admis- 
sible in  prosecution  for  forgery  of  one  of  such 
checks.— BVy  v.  Stote,  182  S.  W.  331. 
€=372  (Tex.Cr.App.)  On  the  issue  of  whether 
defendant  gave  away  whisky,  as  he  claimed,  or 
sold  it,  as  claimed  by  those  receiving  it,  testi- 
mony that  an  hour  later  he  sold  liquor  to  others 
is  admissible.— Graham  v.  State,  182  S.  W.  453. 
iS=3372  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary of  a  saloon,  evidence  that  a  drug  store  in 
the  same  building  was  burglarized  on  the  same 
night,  the  two  transactions  being  so  interwov- 
en as  to  be  but  one  in  effect,  was  admissible. — 
Mcpherson  ▼.  State,  182  S.  W.  1114. 

(D)  Materlalltr  and   Compctcaoy  la   Gen- 

eral. 

<S=>393  (Tex.Cr.App.)  Testimony  of  a  qualified 
expert  that  defendant  appeared  in  court  to  be 
playing  the  part  of  one  afflicted  with  melan- 
cholia, that  he  was  not  suffering  from  such  dis- 
ease, and  that  he  had  not  so  acted  while  in 
jail  was  not  improper,  as  causing  the  defend- 
ant, in  effect,  to  testify  against  himself.— Mike- 
ska  V.  State,  182  S.  W.  1127. 
«=»396  (Tex.Cr.App.)  Where  defendant  set  up 
insanity  and  attempted  to  prove  the  defense  by 
evidence  of  his  entire  life  history,  the  state 
could  show  in  rebuttal  by  similar  evidence,  that 
at  no  period  of  his  life  was  defendant's  mind  so 
unbalanced  as  to  render  him  irresponsible  for 
his  acts.— Mikeska  v.  State,  182  S.  W.  1127. 
^53396  (Tex.Cr.App.)  In  a  prosecution  o^  a 
hackman  for  manslaughter  of  another  whom  he 
had  reported  to  an  omcer  for  violating  the  law 
in  crossing  a  line  at  the  railroad  depot,  testi- 
mony that  decedent  _had  in  fact  violated  no  or- 
dinance held  admissible.— Man  sell  v.  State,  182 
S.  W.  1137. 

(B)  Best  and   Seeondary   and   Oemoastra- 
tl-ve  Kvidence. 

$s400  ttex.Cr.App.)  In  an  Incest  case,  where 
the  woman  testified  accused  never  had  inter- 
course with  her,  held,  that  a  copy  of  a  letter  in 
which  she  charged  accused  with  being  father  of 
her  child  was  not  admissible  as  original  evi- 
dence.—HoUingsworth  T.  State,  182  S.  W.  465. 
€=>404  (Tex.Or.App.)  Clothes  worn  by  dece- 
dent at  the  time  he  was  shot  by  accused  are 
admissible  to  show  where  the  wounds  took  ef- 
fect in  the  body  of  decedent.— Hiles  v.  State, 
182  S.  W.  1121. 

(F)  Adml«stona>   Declaratlona,  and    Hear- 
say. 

«B»4I7  (Tex.Or.App.)  That  defendant  was  not 
present  when  the  complaining  witness  identified 
property  found  on  defendant's  premises  as  being 
the  stolen  property  did  not  render  inadmissible 
such  witness'  testimony  as  to  his  identification 
of  the  property.— Williams  v.  State,  182  S.  W. 
336. 

(H)  Doenateatarr  Brldeaee  and  Ezolaslaa 
of  Parol   BWdeaee   Tbereby. 

4=9433  (Tex.Or.App.)  In  a  prosecution  for  em- 
bezzling money  sent  defendant  for  a  particular 
purixMe,  defendant's  Kplies  to  letters  written 
for  the  sender  by  a  bank  cashier  were  properly 
admitted  in  evidence,  where  they  related  to  a 
transaction  in  connection  with  which  the  money 
was  sent,  and  there  was  evidence  authenticating 


defendant's  Rignatute  to  them.— Messner  ▼. 
State,  182  S.  W.  329. 

(I)  Opinion  Byidenee. 

4s>448  (Tex.Or.App.)  Under  Pen.  (3ode  1911, 
art.  1143,  as  to  showing  character  of  deceased, 
when  defendant  shows  threats  of  deceased,  wit- 
ness may,  over  abjection  of  ojMnion,  state  wheth- 
er or  not  deceased  was  a  person  who  would  like- 
ly execute  a  threat  made. — Melton  ▼.  State,  182 
S.  W.  289. 

<S=9448  (Tex.O.App.)  A  witness'  testimony 
that  he  saw  some  wagon  and  mule  tracks  near 
where  the  lieas  were  stolen,  and  that  he  fol- 
lowed them  for  some  distance  and  found  pea* 
spilled  on  the  ground  and  walked  on  and  saw 
similar  tracks,  held  admissible  over  objection 
that  it  was  a  statement  of  a  conclusion. — Wil- 
liams V.  State,  182  S.  W.  385. 
e=>452  (Tex.Cr.App.)  Witnesses  held  sufficient- 
ly qualified  to  testify  that  during  their  acquaint- 
ance with  defendant  they  observed  nothing  in 
him  leading  them  to  believe  he  was  mentally  af- 
flicted.— Mikeska  v.  State,  182  S.  W.  1127. 
ig=474  (Tex.Cr.App.)  Expert  testimony  that  a 
person  laboring  under  a  sudden  attack  of  in- 
sanity and  having  a  dip  of  the  mind  would 
not,  upon  recovering  normal  consciousness, 
know  anything  that  he  did  or  what  took  place 
during  the  time,  was  admissible. — Mikeska  T. 
State,  182  S.  W.  1127. 

Testimony  of  medical  experts  that  one  in- 
sane to  the  extent  of  not  knowing  right  from 
wrong  would  not  and  could  not  detail  the  in- 
cidents attendant  upon  a  homicide  by.  him,  and 
the  events  just  before  and  subsequent,  was  ad- 
missible.—Id. 

(J)  Teattntoay    of  Aceompliees   and   Code* 
fendants. 

«=>508  (Tez.Cr.App.)  That  a  witness  U  a  code- 
fendant  of  accused  and  under  indictment  for 
the  same  offense  does  not  make  him  incompetent. 
—Smith  v.  State,  182  S.  W.  311. 

That  such  witness  has  been  promised  immu- 
nity, docs  not  make  him  incompetent  as  a  wit- 
ness for  the  state. — Id. 

4=95  i  0  (Tex.Cr.App.)  In  a  trial  for  murder  the 
state  need  not  show  that  deceased  was  unlaw- 
fully killed,  independently  of  accomplice  teati- 
mony.— Ingram  v.  State,  182  S.  W.  290. 

In  a  trial  for  murder  the  testimony  of  an  ac- 
complice alone  cannot  establish  the  fact  of  an 
unlawful    killing,    or    that   defendant    was   the 

?uilty  party,  but  must  be  corroborated  by  other 
acts  and  circumstances  tending  to  show  such 
facts.— Id. 

4=>SI0  (Tex.Cr.App.)  In  a  prosecution  foi 
cattle  theft,  it  was  essential  to  a  conviction 
that  the  testimony  of  a  witness,  who  was  a  code- 
fendant  of  accused  and  under  indictment  for 
the  same  offense,  should  be  corroborated  by 
testimony  tending  to  connect  accused  with  the 
original  taking.— Smith  y.  State,  182  S.  W.  311. 
4=»5IO'/2  (Tex.Cr.App.)  EMdence  to  corrobo- 
rate the  widow  of  deceased,  an  accomplice,  who 
would  testify  to  adulterous  relations  with  de- 
fendant, put  in  before  defendant  himself  testified 
to  such  relations,  heM  admissible. — Ingram  t. 
State,  182  S.  W.  290. 

e=»5 1 1  (Tex.Cr.App J '  Under  Vernon's  Ann. 
Code  Cr.  Proc.  art  801,  evidence  corroborating 
an  accomplice  is  sufficient  if  it  tends  to  ccmnect 
defendant  with  the  crime,  though  it  is  not 
sufficient  to  convict  and  does  not  corroborate  in 
detail.— Ingram  v.  State,  182  S.  W.  290. 

Where  the  testimony  of  the  wife  of  deceased 
placed  her  in  the  position  of  an  accomplice, 
independent  corroborating  evidence  held  suf- 
ficient to  sustain  a  conviction. — Id. 
<S=35 1 1  (Tex.Cr.App.)  Corroboration  of  accom- 
plices in  burglarjr  held  sufficient,  within  the  re- 
quirement that  it  tend  to  connoct  defendant 
with  commission  of  tii«  crime. — ^Whetstone  t. 
State,  182  S.  W.  1117.  e^ 
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(K)  ConfeaatoBi. 

«=»535  (Tez.Or.App.)  The  fact  that  deceased 
was  unlawfnlly  killed  and  the  further  fact  of 
defendant's  connection  with  the  crime  may  be 
shown  by  confessions  in  connection  with  the 
other  facts  and  circumstances  in  evidence. — 
Ingram  v.  State,  182  S.  W.  290. 
<&=>535  (Tez.Cr.App.)  An  extrajudicial  verbal 
confession  by  defendant  is  not  enough  tor  con- 
viction, being  insufficient  to  establish  the  corpus 
delicti.— Daugherty  v.  State,  182  S.  W.  306. 

(Ij)  B-vldenee  at  PreUmlnary  BSxamlaatlon 
or  at  Former  Trial. 

®=>543  (Tex.Cr.App.)  In  a  prosecution  for 
assault  to  murder,  where  a  witness  on  examining 
trial,  whose  testimony  was  reauced  to  writing, 
went  to  Mexico,  on  trial  defendant  could  re- 
produce so  much  of  his  testimony  as  showed 
that  the  party  assaulted  was  armed  with  a 
pistol  and  had  secured  cartridges  from  the  wit- 
ness.—Hernandez  V.  State,  182  S.  W.  494. 

XI.  TIME    OF    TRIAI.    AND    CONTIK- 
UAMOE. 

«=»590  (Ky.)  On  facts  alleged,  held,  that  mo- 
tion for  continuance  on  the  ground  that  defend- 
ant, charged  with  murder,  did  not  have  sufficient 
opportunity  or  time  to  prepare  for  trial,  should 
have  been  granted.— Allen  v.  Commonwealth, 
182  S.  W.  176. 

What  is  a  reasonable  opportunity  to  prepare 
for  trial,  and  what  time  should  be  given,  neces- 
sarily depend  on  the  facts  and  circumstances  of 
each  case,  and  must  be  left  largely  to  the  dis- 
cretion of  the  trial  c»urt,  subject  to  review. — 
Id. 

9=»594  (Tex.Cr.A]n>.)  A  showing  of  absence, 
sick,  of  the  only  person  other  than  defendant, 
present  the  night  before  the  homicide,  when  de- 
ceased was  alleged  to  have  made  threats,  held 
sufficient  for  continuaiice;. — Melton  v.  State,  182 
S.  W,  289. 

4=9594  (Tex.  Cr.  App.)  Defendant  is  not  en- 
titled to  continuance  as  a  matter  of  right  for 
the  absence  of  a  witness,  but  bis  application  is 
addressed  to  the  sound  discretion  of  the  trial 
court— Furnace  v.  State,  182  S.  W.  454. 

Where  defendant  was  immediately  arrested 
upon  killing  deceased,  and  indicted  in  12  days, 
but  for  S  weeks  made  no  application  for  pro- 
cess for  a  witness,  who  had  left  for  California, 
not  showing  in  his  application  for  continuance 
any  reason  for  delay,  when  the  witness  left,  or 
that  defendant  did  not  know  he  was  going,  de- 
fendant was  not  entitled  to  continuance  for  ab- 
sence of  the  witness. — Id. 
4=»594  (Tex.Cr.App.)  Refusal  of  continuance 
for  absence  of  a  witness,  for  a  lon|;  time  a 
fugitive  from  justice,  is  proper. — Jordan  v. 
State,  182  S.  W.  880. 

There  was  no  error  in  denying  a  continuance 
based  on  absence  of  a  witness,  where  he  makes 
affidavit  that  he  did  not  know  and  would  not 
testify  what  defendant  in  his  application  al- 
leged he  would. — Id. 

«=s594  (Tex.Cr.App.)  Defendant  is  entitled  to 
a  continuance  for  the  absence  of  a  witness, 
whose  testimony,  material  to  the  defense,  he 
has  used  due  diligence  to  secure. — Monsen  v. 
State,  182  S.  W.  1187. 

4=3595  (Tex.Cr.App.)  Where  it  was  a  contested 
issue  whether  deceased  was  armed  with  a  knife 
daring  the  quarrel  in  which  he  was  killed,  the 
refusal  of  continuance  for  absence  of  a  witness 
who  would  have  testified  that  he  was  so  armed 
was  reversible  error.— Mansell  v.  State,  182  S. 
W.  1137. 

4=>597  (Tex.Cr.App.)  The  appellate  court  will 
not  reverse  a  conviction  for  a  refusal  of  con- 
tinuance for  absence  of  a  witness,  unless  in  con- 
nection with  the  evidence  adduced  on  trial  it  is 
impressed  that  if  the  absent  testimony,  relevant. 


material,  and  probably  true,  had  been  before  the 
jury,  a  verdict  more  favorable  to  defendant 
would  have  resulted.— Furnace  v.  State,  182  S. 
W.  454. 

^=5597_  (Tex.Cr.App.)  Shovting  by  accused  held 
insufficient  to  show  error  in  denying  contin- 
uance on  the  ground  of  absence  of  material  wit- 
nesses.- Wood  v.  State,  182  S.  W.  1122. 
^9608  (Tex.Cr.App.)  Overruling  of  applica- 
tion for  continuance  because  of  defendant's 
claimed  illness  held  not  error,  where  there  was 
no  evidence  to  contradict  physician  appointed 
by  the  court,  who  swore  he  could  find  nothing 
wrong  with  defendant.— Smith  v.  State,  182 
S.  W.  451. 

XH.  TKIAIb 

(B)   Oonrae  and  Oondnot  of  Trial  in  Qea- 
eral. 

<8=3633  (Tex.Cr.App.)  That  among  the  names 
of  witnesses  called  before  a  jury  was  impaneled 
or  announcement  of  ready  made  was  that  of  de- 
fendant's wife  shows  no  error. — Jordan  v.  State. 
182  S.  W.  890. 

«=3636  (Tei.Cr.App.)  Where  accused  in  forg- 
ery case  having  given  statutory  bond  for  remain- 
ing in  court  until  verdict  voluntarily  absented 
himself  during  jury's  deliberation,  it  was  not 
error  for  the  court  in  his  absence,  on  sending 
a  jury  back  for  further  deliberation,  to  remark 
that  trials  were  expensive,  that  the  cause  was 
for  the  jury  and  not  court  to  decide,  and  that 
court  was  not  again  retiring  jury  as  punishment, 
or  to  extort  verdict— Fry  v.  State,  182  S.  W. 
331. 

4=>656  (Tex.Or.App.)  In  a  prosecution  for  bur- 
glary of  a  saloon,  where  a  detective  testified 
that  the  morning  after  the  burglary  they  search- 
ed the  defendant's  house  and  found  none  of  the 
stolen  property,  the  court's  remark  that  all  the 
testimony  could  have  been  eliminated  by  ob- 
jection by  the  state,  because  immaterial,  was 
improper. — McPherson  v.  State,  182  S.  W. 
1114. 

(C)   Reception  of  Evidence. 

«=>666'/2  (Tex.Cr.App.)  Permitting  a  witness 
under  indictment  for  the  same  offense  to  talk 
with  his  attorney  after  being  placed  on  the  wit- 
ness stand  and  before  testifying  held  not  error. 
—Smith  V.  State,  182  S.  ,W.  311. 

(D)  Objections  to  B-vldence,  Motions  to 
Strike  Ont,  and  Bxeepttona. 

4:»695  (Tex.Cr.App.)  Where  evidence  for  de- 
fendant to  meet  and  explain  evidence  offered  by 
the  state  was  inadmissible  on  any  phase  of  the 
case,  it  was  immaterial  as  to  what  objection  to 
it  was  made,  or  as  to  what  reason  the  court  gave 
for  excluding  it— Ingram  v.  State,  182  S.  W. 
290. 

(B)  ArKnmenta    and    Oondnet   of   Connsel. 

«=>7I3  (Tex.Cr.App.)  In  a  prosecution  for  wife 
murder,  defended  on  the  ground  of  insanity,  ar- 
gument of  state's  counsel  that  when  there  is  no 
other  defense  they  always  resort  to  the  "low- 
down,  cowardly  stinking  defense  of  insanity"  did 
not  authorize  reversal. — Mikeska  v.  State,  182 
S.  W.  1127. 

«=»72l'/2  (Tex.Cr.App.)  The  prosecuting  attor- 
ney may  comment  on  the  failure  of  defendant 
to  produce  his  wife  as  a  witness.- Jordan  v. 
State,  182  S.  W.  890. 

<S=3722  (Tei.Cr.App.)  In  a  prosecution  for  wife 
murder,  the  argument  of  state's  counsel  that 
while  defendant  wns  in  a  saloon  drinking  good 
whisky,  his  wife  was  ont  in  the  field  picking  cot- 
ton to  support  her  children,  which  had  support 
in  evidence,  was  not  improper.— Mikeska  v. 
State,  182  S.  W.  1127. 

Ss>724  (Tez.Cr.App.)  In  trial  for  murder,  argu- 
ment of  defendant  denouncing  the  widow  of  de- 
ceased, whose  adulterous  relations  with  defend- 
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ant  were  relied  upon  as  a  motive,  and  argument 
of  connsel  for  state  as  to  the  record  showing  of 
defendant's  guilt,  held  legitimate. — Ingram  v. 
State.  182  8.  W.  290. 

«=>730  (Tex.Or.App.)  In  trial  for  marder,  re- 
marks of  district  attorney  in  closing  argument 
as  to  attitude  of  widow  of  deceased,  whose 
adulterous  relations  with  defendant  were  relied 
upon  as  motive,  withdrawn  by  the  attorney, 
with  instructions  to  disregard  it.  held  not  error. 
—Ingram  y.  State,  182  S.  W.  290. 

(F)  ProTlnee  of  Court  •■<  Jurr  *>>   Qen* 
er«l. 

^=>76l  (Mo.)  On  trial  for  theft,  an  instruc- 
tion which  assumes  that  the  property  alleged  to 
have  been  stolen  was  stolen  held  erroneous, 
where  that  question  was  in  issae.— State  t.  Lee, 
182  S.  W.  972. 

(S>  NcoeasitT.  KeqaUttes,  and   aaflleleney 
of  InatrnctloBS. 

4=s>792  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary of  a  saloon,  where  defendant  testified  that 
he  was  called  into  the  place  to  have  a  drink  by 
parties  engaged  in  committing  the  crime,  and 
that  he  left  as  soon  as  he  understood  the  true 
condition  of  affairs,  he  had  the  right  to  have 

S resented  to  the  jury  the  law,  applicable  to  bis 
efense,  that  he  was  not  guilty  as  a  principal, 
unless  he  aided  in  the  commission  of  the  crime. 
— McPherson  v.  State,  182  S.  W.  1114. 
«=38i4  (Tex.Cr.App.)  Where,  in  a  prosecution 
for  embezzlement,  there  was  no  evidence  that 
defendant  returned  the  money,  the  court  prop- 
erly refused  to  instruct  on  that  issue. — Messner 
v.  State,  182  S.  W.  329. 
^s>BiA  (Tex.  Or.  App.)  Where  the  defendant 
was  identified  by  a  witness,  who  stated  that  she 
recognized  him  as  the  man  who  made  the  en- 
try into  the  house,  that  a  light  was  burning, 
and  that  she  recognized  him,  it  was  not  error 
to  fail  to  charge  on  circumstantial  evidence. — 
Wilson  V.  State,  182  S.  W.  891. 
^=9814  (Tex.Cr.App.)  Refusal  of  an  instruc- 
tion that  prosecutrix  traded  her  virtue  for  a 
promise  of  marriage,  the  only  promise  being  to 
marry  if  she  became  pregnant  from  the  inter- 
course, was  not  error,  where  the  testimony  of 
the  prosecutrix  showed  the  reverse  to  be  true. 
—Wood  V.  State,  182  S.  W.  1122. 
<&=38I4  (Tex.Cr.App.)  In  the  absence  of  evi- 
dence that  defendant  was  suffering  from  disease 
when  he  Ulled  his  wife,  or  at  the  trial,  the 
charge  that  the  jnry  should  aoiuit  if  they  t>e- 
lieved  defendant  was  temporarily  insane  from 
disease  and  the  use  of  liquor  was  properly  re- 
fused.—Mikeska  V.  State,  182  S.  W.  1127. 

In  the  absence  of  evidence  that  defendant  was 
suffering  from  delirium  tremens  at  the  time  of 
the  homicide,  the  refusal  of  a  charge,  as  to  his 
being  permanently  insane  at  the  time  from  the 
long-continued  use  of  intoxicants,  was  not  er- 
roneous.— Id. 

<$=>8I4  (Tex.Cr.App.)  Where  defendant  admits 
that  be  did  the  act  which  constitutes  the  fac- 
tum prot>andum,  whatever  be  the  offense  charg- 
ed, it  is  unnecessary  to  charge  on  circumstan- 
tial evidence.— SuUenger  ▼.  State,  182  S.  W. 
1140. 

In  a  prosecution  for  cattle  theft,  where  the 
taking  of  a  cow  by  defendant  was  shown  di- 
rectly, but  circumstantial  evidence  was  intro- 
duced to  show  the  intent  with  which  the  tak- 
ing was  committed,  a  charge  on  circumstantial 
evidence  was  not  required.— Id. 

(H)   R»qoest«   for   Instrncttons. 

«»828  (Tex.Cr.App.)  Where  defendant  did  not 
tliink  the  ^urt's  instruction  given  on  sustaining 
his  objection  to  the  prosecutor's  argument  was 
sufficient,  but  did  not  request  further  instruc- 
tion in  writing,  no  error  was  presented. — Ingram 
y.  SUte,  182  S.  W.  290. 


■8=>829  (Tex.Cr.App.)  In  a  criminal  trial  the 
refusal  of  defendant's  special  <^arge  was  not 
erroneous,  where  it  was  folly  covered  by  the 
court  in  its  charge.— Williams  v.  State,  182  S. 
W.  327. 

«=a829  (Tex.Cr.App.)  Where  the  court  gave  an 
adequate  instruction  on  self-defense,  the  refusal 
of  requested  charges  on  that  issue  is  not  error. 
— Atkison  y.  State,  182  S.  W.  1099. 
^=>829  (Tex.Cr.App.)  The  refusal  of  a  special 
charge,  on  an  issue,  as  to  which  the  court  fully 
instructs,  is  not  erroneous. — Mikeska  v.  State, 
182  S.  W.  1127. 

Where  the  court's  charge  and  a  special  charge 
of  defendant  fully  and  completely  presented  the 
issue  of  insanity  as  made  by  the  testimony,  tbe 
refusal  of  other  special  charges  on  the  issue  was 
proper.— Id. 

€=>829  (Tcx.Cr.App.)  In  a  prosecution  for  cat- 
tle theft,  where  the  court  properly  submitted 
the  defense  of  defendant's  c&imed  purchase  of 
the  cow  from  a  third  party,  the  refusal  of  the 
specific  charge  that,  if  defendant  t>ought  tbe 
cow,  to  acquit  him  waa  proper.— SuUenger  t. 
State,  182  S.  W.  1140. 

(D   Objectlona   to   Inatrnetlona    or   RefnaaT 
Thereof,  and  Bxeeptlons. 

«=>84l  (Tex.Cr.App.)  Complaint  of  the  charge 
must  be  made  before  it  is  read  to  the  jury.— 
McPherson  v.  State,  182  8.  W.  1114. 

(J)   CastodTi    Condnct,    and    Deltberatto«s 
of  Jury. 

«=s>85S  (Tex.Cr.App.)  The  drinking  of  a  glass 
of  beer  b^  a  juryman  while  eating  his  supper 
during  trial  does  not  constitute  error,  as  the 
drinking  of  intoxicants  by  jurors  constitutes 
reversible  error  only  where  some  of  them  lie- 
come  intoxicated.— Mikeska  v.  State,  182  S.  W. 
1127. 

$=»857  fTex.Cr.App.)  Discussion  by  jury,  in  de- 
liberaUng,  of  accused's  failure  to  testify,  held 
ground  for  reversal  of  judgment  of  conviction. — 
Fry  V.  State,  182  S.  W.  331. 
«=>863  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  754,  touching  the  matter  of  instruc- 
tions after  retirement,  where  the  judge  verbal- 
ly answered  the  foreman's  verbal  question,  hav- 
ing directed  that  both  question  and  answer  be 
talcen  down  by  the  stenographer,  which  was 
done,  the  judge  signing  bis  answer  and  deliv- 
ering It  to  the  jury,  there  was  no  error. — Mi- 
keska V.  State,  182  S.  W.  1127. 
«s>866  (Tex.Cr.App.)  Verdict  held  not  invalid 
as  verdict  by  lot,  where  the  time  of  imprison- 
ment was  indicated  by  part  of  jurors  and  divid- 
ed by  12,  but  was  afterwards  changed  by  agree- 
ment of  all  the  jurors. — Ingram  v.  State,  1S2  S. 
W.  290. 

(K)   Verdict. 

«==>889  (Tez.Cr.App.)  Where  a  verdict  of  fuUty 
of  theft— a  misdemeanor — assessed  a  fine  only, 
the  court  properly  directed  the  jury  to  retire  to 
their  room,  and  if  they  found  defendant  guilty, 
assess  a  jail  penalty.- WiUiama  t.  State,  1S2 
S.  W.  335. 

XIII.   MOTIONS  FOR  NEW  TBIAI. 
AND  IN  ARREST. 


17  (Tex.Cr.App.)  There  was  no  error  in 
denying  a  new  trial  based  on  absence  of  a  wit- 
ness, where  be  makes  aifidavit  that  he  did  not 
know  and  would  not  testify  what  defendant  in 
his  application  alleged  be  would. — Jordan  t. 
State,  182  S.  W.  890. 

<&=9957  (Tex.Cr.App.)  Verdict  held  not  subject 
to  impeachment  by  juror's  affidavit  that  he  and 
others  believing  defendants  not  guilty  voted  to 
convict,  thinking  this  would  force  defendanb< 
to  tell  what  they  knew  about  the  crime.— Vil- 
lareal  v.  State,  182  S.  W.  322. 
9=9959  (Tex.Cr.App.)  Court's  refusal  to  poet- 
pone  hearing  on  motion  for  new  trial  to  allow 
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counsel  to  procure  afiidaTits  concerning  state- 
ments ot  state's  witness  Xeld  not  error;  dili- 
gence not  being  shown,  and  the  evidence  being 
only  impeaching  and  apparently  Hearsay.— Lan- 
ier T.  State,  182  S.  W.  461. 

XV.  APPEAX,  AND  E&BOR,  AND 
CEBTIOBABI. 


(A)   Fo> 


Ot    RemedTt    Jsriadletlon, 
Rivitt  of  Revleir. 


and 


«=s>l020  (Ter.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art  87,  if  the  punishment  imposed  in  the 
county  court  on  appeal  be  a  fine  not  exceeding 
$100,  its  judgment  was  final,  and  further  appeal 
will  not  lie.— Smith  v.  State,  182  S.  W.  810. 
4=»I023  (Tex.Cr.App.)  Notice  of  appeal  should 
not  be  permitted  where  the  court  in  its  judg- 
ment suspended  sentence,  as,  under  the  suspend- 
ed sentence  law,  accused  can  appeal  from  the 
conviction  only  when,  if  ever,  proper  sentence 
18  later  pronounced  against  him.— Qallier  T. 
State,  182  S.  W.  306. 

^=»I026  (Ark.)  Accused  does  not  lose  his  right 
of  appeal  by  entering  a  plea  of  guilty  where  the 
accusation  states  no  offense,  but  may  attack 
the  accusation  on  appeal  for  the  first  time.— 
Stokes  V.  State,  182  S.  W.  521. 

(B)    Prvsentatton  and  Reserratlon  la  I<0'<*- 
•r    Court   of   Oronnds  of   Revlevr. 


>I037  (Tex.Cr.App.)  For  defendant  to  com- 
plain of  statement  of  prosecuting  attorney  in 
argument,  held,  that  he  should  have  asked  an 
instruction  that  the  jury  disregard  it. — ^Jordan 
V.  State,  182  S.  W.  890. 

^=>I043  (Tex.Cr.App.)  Objections,  other  than 
those  made  below,  to  the  court's  refusal  to  re- 
ceive a  verdict  of  guilty  until  it  had  been  cor- 
rected by  the  jury  could  not  be  considered.— Wil- 
liams V.  State,  182  S.  W.  336. 

(D)   Record  and  Proeeedino   Hot  la  Rec- 
ord. 

4s»l086  (Tex.Cr.App.)  The  record  must  show 
a  sentence,  the  final  judgment,  to  give  the  ap- 
pellate court  Jurisdiction.— Oilllard  ▼.  State, 
182  S.  W.  1186. 

4=3 1 0.90  (Tex.Cr.App.)  Where  accused  pleaded 
guilty  to  violating  tne  local  option  law  and  re- 
ceived the  lowest  punishment,  his  appeal  pre- 
sents nothing  for  review,  there  being  no  state- 
ment of  facts  or  bill  of  exceptions  showing  the 
proceedings  at  trial. — ^Looper  v.  State,  182  S. 
W.  308. 

«=9l090  (Tex.Cr.App.)  Where  the  indictment 
charges  an  offense  under  the  law,  no  questions 
are  reviewable  without  a  statement  of  facts  or 
a  bill  of  exceptions. — Warren  v.  State,  182  S. 
W.  827. 

4b»I090  (Tex.Cr.App.)  On  appeal  from  convic- 
tion, where  there  is  no  bill  of  excei>tionB,  and  no 
complaint  is  made  of  the  charge,  the  only  ques- 
tion presented  is  whether  or  not  the  evidence 
sustains  the  conviction.— Crockett  v.  State,  182 
S.  W.  1119. 

«=3|092  (Tex.Or.App.)  Bills  of  exception  filed 
several  days  after  the  time  allowed  by  the  court 
cannot  be  considered  on  appeal.— Jones  v.  State, 
182  S.  W.  306. 

9=9 1 092  (Tex.Cr.App.)  Where  accused  was  tried 
by  a  judge  other  ttian  the  regular  Judge,  the 
regular  Judge  could  not  approve  the  bill  of  ex- 
ceptions.—McOee  T.  State,  182  8.  W.  300. 
«s>l092  (Tex.Cr.App.)  The  court  cannot  con- 
sider a  bill  of  exceptions  from  which  the  judge's 
signature  is  omitted.— Morgan  ▼,  State,  182 
S.  W.  461. 

«B»r092  (Tex.Cr.App.)  Bills  of  exceptions,  ap- 
proved and  filed  after  the  time  fixed  by  orders 
allowing  the  filing  of  bills  after  adjournment  of 
court,  cannot  be  considered. — Noe  v.  State,  182 
8.  W-  1122. 


<3=fl092  (Tex.CrJVpp.)  During  the  term  in 
which  conviction  is  had,  upon  proper  motion  and 
service  thereof,  the  court,  having  the  proceed- 
ings and  Judgment  still  in  his  contiol  can,  if 
through  mist&e  or  otherwise  a  bill  of  excep- 
tions is  untruthful,  or  certifies  to  matters  which 
did  not  occur,  upon  proper  notice  to  the  in- 
terested parties,  make  the  matter  appear  of 
record  as  it  occurred  in  fact. — Sullenger  v. 
State,  182  S.  W.  1140. 

Under  Code  Cr.  Proc.  1911,  art  916,  the  trial 
court  could  not,  pending  rehearing  on  appeal  on 
motion  of  the  state,  amend  defendant's  bill  of 
exceptions  to  overruling  of  hia  objection  to  a  ju- 
ror.—Id. 

Where  bills  of  exceptions  and  statements  of 
facts  have  been  properly  agreed  to  and  approved 
and  filed  in  the  lower  court,  after  term  has  ex- 
pired they  cannot  be  amej^ded  or  attacked  with- 
out showing  fraud.— Id. 

«=3|095  (Tex.Cr.App.)  A  bill  of  exceptions  not 
filed  until  more  than  90  days  after  denial  of  new 
trial  and  sentencing  of  accused,  notice  of  ap- 
peal being  given  at  time  of  sentence,  will  be 
stricken  on  motion. — McOee  v.  State,  182  S. 
W.  309. 

An  affidavit  filed  by  appellant  in  opposition  to 
a  motion  to  strike  out  bills  of  exceptions  which 
was  not  filed  until  more  than  90  days  held  to 
show  such  lack  of  diligence  as  required  that  the 
motion  be  sustained.— Id. 

•SsslOOg  (Tei.Cr.App.)  Defendant,  having  pre- 
pared, and  on  the  last  day  of  the  term  present- 
ed, a  statement  of  facts  in  time  for  its  disposi- 
tion on  that  day,  was  sufficiently  diligent,  so 
that  he  could  have  it  considered  on  appeal, 
though  under  ruling,  concurred  in  by  county 
attorney,  it  was  not  approved  and  filed  till  next 
day.— Daugherty  v.  State,  182  S.  W.  306. 
<Ss>l099  (Tex.Cr.App.)  Where  accused  was  tried 
by  a  judge  other  than  the  regular  judge,  the 
regular  Judge  could  not  approve  the  statement 
of  facts.- McGee  v.  State,  182  S.  W.  309. 
<S=»I099  (Tex.Cr.App.)  Where  within  the  20 
days  allowed  the  judge,  on  the  parties  failing  to 
agree,  undertook  to  prepare  and  file  a  statement 
of  facts,  and  one  was  filed,  it  will  be  considered, 
though  not  specifically  certified  or  approved  by 
him  till  later.— Eitel  v.  State,  182  S.  W.  318. 
<^=>I099  (Tex.Cr.App.)  A  statement  of  facts 
filed  on  October  23d  on  appeal  from  a  convic- 
tion at  a  term  adjourned  September  25th  can- 
not be  considered;  more  than  20  days  hav- 
ing elapsed.- Morgan  v.  State,  182  8.  W.  451. 
_  A  statement  of  facts  not  approved  by  the  trial 
judge  or  signed  by  the  prosecuting  attorney 
cannot  be  considered. — Id. 
<S==>I099  (Tex.Cr.App.)  The  statement  of  facts, 
with  reference  to  the  denial  of  new  trial  for 
newly  discovered  evidence  having  been  filed  aft- 
er adjournment,  cannot  be  considered.— Whet- 
stone V.  State,  182  S.  W.  1117. 
<Ss>l  102  (Tex.Cr.App.)  A  statement  of  facts  not 
filed  until  more  than  90  days  after  denial  of  new 
trial  and  sentencing  of  accused,  notice  of  ap- 
peal being  given  at  time  of  sentence,  will  be 
stricken  on  motion.— McOee  v.  State,  182  S.  W. 
309. 

An  affidavit  filed  by  appellant  on  opposition 
to  a  motion  to  strike  ont  statonent  of  facta 
which  was  not  filed  until  more  than  90  days 
held  to  show  such  lack  of  diligence  as  required 
that  the  motion  be  sustained. — Id. 

®:»ill9  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  a  bill  of  exception  held  sufficient  to 
present  for  review  the  propriety  of  a  remark 
of  the  'Court  that  cross-examination  of  a  witnpss 
could  have  been  eliminated  upon  objection  by 
the  state,  because  the  testimony  was  imma- 
terial.—McPherson  V.  State,  182  S.  W.  1114. 
«s>l  120  (Tex.Cr.App.)  On  bill  of  exception  not 
showing  the  obiect  of  the  testimony  sought  to  be 
introduced  by  defendant,  or  the  testimony  which 
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the  witness  would  hare  given,  held,  that  the 
court  could  not  determine  whether  there  was 
error  in  its  exclusion.— Solan  v.  State,  182  8. 
W.  317. 

<S=»II20  (Tex.Cr.App.)  Bills  of  exception  com- 
plaining of  the  exclusion  of  questions  asked 
witnesses  should  show  what  the  witnesses'  an- 
swers would  have  been.— VUlareal  v.  State,  182 
8.  W.  322. 

«S3||20  (Tex.Cr.Apij.)  On  exception  to  exclu- 
sion of  evidence  not  disclosing  what  the  testimo- 
ny alleged  to  have  been  erroneously  excluded 
would  have  been,  the  Cburt  of  Criminal  Ap- 
peals is  unable  to  judge  whether  it  would  be 
material,  if  admissible.— Williamg  v.  State,  182 
S.  W.  327. 

<$=>n24  (Tex.Cr.App.)  Where  the  tenn  of  court 
at  which  defendant  was  convicted  adjourned, 
and  the  evidence  heard  on  the  motion  for  a  new 
trial  on  the  ground  "of  newl^  discovered  evi- 
dence was  not  filed  in  the  trial  court  until  7 
weeks  thereafter,  such  ground  would  not  be  con- 
sidered on  appeal. — Ingram  v.  State,  182  S.  W. 
290. 

€=>II24  (Tex.Cr.App.)  Where  no  statement  of 
the  evidence  on  the  trial  accompanies  the  rec- 
ord, and  no  bill  of  exceptions  aa  contained  there- 
in, there  is  nothing  in  the  motion  for  a  new  tri- 
al which  the  Court  of  Criminal  Appeals  can 
review.— Holt  v.  State,  182  S.  W.  1119. 
<S=»II24  (Tex.Cr.App.)  Error  cannot  be  pred- 
icated on  the  refusal  of  a  new  trial  prayed  <hi 
account  of  the  absence  of  witnesses,  where  the 
record  shows  that  the  court  in  hearing  the  mo- 
tion, heard  evidence,  but  the  evidence  heard  is 
not  disclosed  by  statement  of  facta,  bill  of  ex- 
ceptions, or  other  proper  method. — Wood  t. 
State,  182  S.  W.  1122. 

(O)   Revle'OT. 

^=>l  137  (Tez.Cr.App.)  Accused  could  not  predi- 
cate error  on  the  admission  of  testimony  that 
there  was  much  drinking  and  drunkenness  at  the 
time  and  place  of  the  alleged  sale  in  violation 
of  the  local  option  law,  where  he  bad  adduced 
testimony  as  to  the  same  matter. — ^Venn  v.  State, 
182  S.  W.  315. 

Whei-e  accused  elicited  testimony  that  the 
prosecuting  witness  had  run  off  and  forfeited 
his  attachment  bond  as  a  witness,  it  was  not 
«rror  to  permit  the  county  attorney  to  prove 
by  the  witness  why  he  bad  forfeited  such  bond. 
— Id. 

Permitting  the  sheriff  to  testify  that,  when 
he  arrested  defendant,  he  had  had  in  his  pos- 
session for  about  two  years  a  warrant  for  de- 
fendant's arrest  in  a  felony  case,  and  that  he 
had  been  unable  to  arrest  defendant  because  he 
was  constantly  on  the  dodge,  was  not  error, 
where  evidence  as  to  such  matter  was  first  in- 
troduced by  defendant — Id. 
«=3li44  (Tei.Or.App.)  Where  the  testimony 
heard  by  the  court  in  acting  on  a  contested  mo- 
tion for  new  trial  is  not  in  the  record,  the  ap- 
pellate court  must  concdude  that  the  trial 
judge  was  justified  in  refusing  new  trial  on 
the  grounds  assigned. — Furnace  v.  State,  182 
S.  W.  454. 

^=9 1 144  (Tex.Cr.App.)  Denial  of  continuance 
and  new  trial  must  be  presumed  correct;  there 
being  no  statement  of  facts  or  bills  of  excep- 
tions filed  in  term  showing  the  testimony  heard. 
—Jordan  t.  State,  182  S.  W.  890. 
^=>l  150  (Ky.)  The  discretion  of  the  trial  judge 
in  granting  or  refusing  an  application  for  a 
change  of  venue  on  the  ground  of  local  prej- 
udice wUl  not  be  interfered  with,  unless  it  af- 
firmatively appears  that  it  was  abused,  or  that 
the  ruling  was  prejudicial  to  the  constitutional 
rights  of  the  complaining  party.— Allen  v.  Com- 
monwealth, 182  8.  W.  176. 
«B3|I52  (Tex.Cr.App.)  Where  a  bill  of  excep- 
tions clearly  shows  that  a  juror  was  disqual- 
ified, and  that  appellant  properly  objected  and 
preserved  the  question  by  proper  bill,  the  Court 


of  Criminal  Appeals  cannot  hold  that  the  trial 
judge  properly  exercised  his  discretion  in  hold- 
ing the  juror  gaalified. — Sullenger  v.  State,  182 
8.  W.  1140. 

«=»■  159  (Mo.)  A  conviction,  sustained  by  suffi- 
cient evidence,  if  believed,  will  not  be  ffisturb- 
ed  on  appeal— State  v.  Webb,  182  8.  W.  975. 
i3=3|l59  (Tex.Cr.App.)  That  it  appeared  on 
cross-examination  of  state's  witness  that  he  was 
onoe  convicted  of  lunacy  held  not  ground  for  re- 
versal as  for  insufficiency  of  the  evidence  from 
thtf  incmnpetency  of  the  witness.— Xtfuiier  ▼. 
State,  182  8.  W.  451. 

<8=>II59  (I'ex.CrApp.)  Where  the  state's  evi- 
dence, which  was  apparently  believed,  sustained 
a  conviction,  and  defendant's  evidence,  if  be- 
lieved, would  have  justified  his  acquittal,  the 
sufficiency  of  the  evidence  was  for  the  jury. — 
Martin  v.  SUte,  182  S.  W.  1119. 
€=3 1 1 59  (Tex.Cr.App.)  In  a  criminal  case  cred- 
ibility of  witnesses,  weight  of  testimony,  and 
facts  established,  are  questions  for  the  jury, 
and  the  court  on  appeal  cannot  disturb  its  find- 
ing thereon.— Wood  v.  State,  182  S.  W.  1122. 
«s>ll69  (Tex.Cr.App.)  Error,  if  any,  in  ed- 
mitting  corroborating  evidence  of  defendant's 
adulterous  relations  with  widow  of  deceased  to 
show  motive,  held  harmless,  where  defendant 
himself  testified  to  such  relations.— Ingram  v. 
State,  182  8.  W.  290. 

Error  in  asking  defendant  when  he  had  been 
expend  from  the  Odd  Fellows  held  harmless, 
where  the  court  at  once  sustained  objection 
thereto  and  instructed  the  jury  not  to  consider 
the  answer. — Id. 

€=9  1169  (Tex.Cr.App.)  In  a  prosecution  for 
embezsling  money  sent  defendant  to  use  in  get- 
ting a  patent  to  school  land,  the  admission  of 
evidence  that  a  third  person  had  written  de- 
fendant to  get  certain  school  land  patented,  if 
error,  was  harmless,  where  defendant's  letters 
introduced  in  evidence  showed  that  he  had 
agreed  to  get  the  land  paitented.— Messner  v. 
State,  182  8.  W.  329. 

®=9|I70  (Mo.)  Accused  cannot  complain  of  the 
exclusion  or  withdrawal  of  evidence  where  the 
ruling  is  in  his  favor,  because  the  evidence,  ex- 
cluded or  withdrawn,  tended  to  show  an  unlaw- 
ful motive  for  the  crime.— State  v.  Webb,  182 
8.  W.  976. 

«s>l  171  (Tex.Cr.App.)  In  a  prosecution  for 
homicide  conunitted  in  attempting  to  arrest  de- 
ceased, argument  by  the  prosecutor  referring  to 
the  exclusion  of  deceased  s  dying  declaration  on 
accused's  objection  held  harmless,  if  erroneous ; 
the  jury  having  been  present  when  the  declara- 
tion was  excluded.— Marshall  v.  State,  182  S. 
W.  1106. 

^=31172  (Mo.)  An  instruction,  pwtinent  to  the 
first  count  of  an  information,  held  not  prej- 
udicial to  accused,  convicted  under  the  second 
count.— State  v.  Webb,  182  S.  W.  975. 

CROSS-EXAMINATION. 

See  Witnesses,  «=»269. 

CROSSINGS. 

See  Bailroads,  <S=»312-350. 

CURTESY. 

See  Dower. 

CUSTODY. 

See  Divorce,  €=>298. 

CUSTOMS  AND  USAGES. 

«=s»l2  (Tex.Oiv.App.)  Where  a  principal,  -with 
knowledge,  actual  or  constructive,  of  a  rule  of 
the  Cotton  Exctonge,  consigns  cotton  to  a  fac- 
tor to  sell,  he  is  estopped  to  deny  the  binding 
effect  of  such  rule.— Wm.  D.  Cleveland  &  Bona 
T.  Jamison,  182  S.  W.  1176. 
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4=9 1 3  (Ky.)  Where  a  contract  of  employment 
was  wholly  indefinite,  it  cannot  b«  extended  by 
custom  that  such  employment  should  last  for  the 
term  of  a  year. — Bowen  y.  Chenoa-Hignite  Goal 
Co..  182  S.  W.  635. 

4=3 1 9  (Mo.App.)  £/vidence  that  there  was  not 
a  custom  of  "minlmnm  car  shipments"  was  com- 
petent on  an  issue  as  to  quantity  of  ^tatoes 
ordered  where  the  term  used  in  n^otiation  was 
"carloads."— Asbury  v.  Bvans,  182  S.  W.  785. 

DAMAGES. 

See  Attachment,  «es387B;  Carriers,  «3»1S6, 
229,  277;  Eminent  Domain.  «=s>271,  298, 
303;  Execution,  ®=>461:  False  Imprison- 
ment. 4=»36;  Infants.  4=>72;  Insurance, 
<e=»802;  Libel  and  Slander,  «=33,  121; 
Malicious  Prosecution,  «=>69 ;  Sales,  iS=>377, 
387,  442;  Sequestration,  €=>16,  21;  Trial, 
<8s»266. 

m.  GROuin>8  Aim  sirajsoTS  of 

COBCPENSATORT   DABIAGEB. 

(A)  Direct    or    Remote,    ContlitKent,    or 
ProspeetlT*    Conaeqneiieea  or  Loaaea. 

4=340  (Ark.)  Where  plaintiff  agreed  to  per- 
form certain  work  for  defendant  and  was  pre- 
vented from  doing  so  by  defendant's  failure,  he 
was  entitled  to  recover  the  profits  which  the 
evidence  made  it  reasonably  certain  that  he 
would  have  made  if  the  defendant  had  carried 
out  his  contract — Streudle  v.  Leroy,  182  H.  W. 
898. 

^=350  (Tex.Civ.App.)  Mental  suffering  will  be 
implied  from  illness,  or  injuries  accompanied  by 

Shysical  pain,  and  may  arise  from  a  sense  of 
iscomfort  or  inconvenience.— Turner  v.  McECin- 
ney,  182  S.  W.  431. 

(B)  Acvra-vatton,   Hltlvttloii,  anA  Redne- 

tlon   of    taOSS. 

4=»62  ^ex.Civ.App.)  A  boarding  house  keeper 
against  whom  a  writ  of  sequestration  was 
wrongfully  sued  out,  destroying  her  business, 
was  under  duty  to  use  all  reasonable  means  to 
secure  another  place  in  which  to  conduct  a 
boarding  house  and  thereby  mitigate  her  loss. — 
Hamlett  v.  Coates,  182  S.  W.  1144. 

(C)  Interest,  Coats,  and  ESxpenaea  of  Utl- 

iratlOB. 

4=»68  (Ky.)  Where  a  contract  did  not  provide 
a  penalty  nor  stipulate  for  liquidated  damages 
for  a  breach,  interest  was  not  allowable  by 
way  of  damages  for  a  breach  until  after  the 
damages  were  ascertained  by  verdict  or  judg- 
ment.— Stevens  &  Elkins  v.  Lewis-Wilson-Hicks 
Co.,  182  S.  W.  840. 

IV.   LIQUIDATED   DAMAGES   AND 
PENAI.TIES. 

4=377  (Ark.)  While  the  use  of  the  word  "pe- 
nal," in  a  contract  stipulating  the  damages  to 
he  paid  on  its  breach,  is  not  controlling,  it  must 
be  considered  in  determining  whether  the  par- 
ties intended  to  treat  it  as  liquidated  damages 
or  penalty.— Montague  v.  Robinson,  182  S.  W. 
558. 

4=»79  (Ark.)  Where  a  logging  contract  stipu- 
lated for  a  bond  conditions  on  performance,  by 
wtiich  the  principal  and  surety  were  "held  and 
firmly  bound  in  the  penal  sum  of  $600,"  the  con- 
dition was  a  penalty,  and  not  liquidated  dam- 
ages, since  it  provided  the  same  damages  for 
anjr  breach,  thongh  the  actual  damages  were 
easily  ascertainable.- Montague  v.  Robinson,  182 
B.\V.  668. 

V.   EXEIfPIJUtT  DAMAGES. 

4=387  (Mo.App.)  In  an  action  for  actual  and 
punitive  damages,  judgment  for  punitive  dam- 
ages may  be  upheld,  dough  plaintiff  was,  as  a 
condition  to  denial  of  a  new  trial,  required  to 


remit  all  actual  damages  but  a  nominal  sum, 
because  of  receipt  of  evidence  not  pleaded. — 
Davis  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  182  S. 
W.  826. 

VI.  MEASUBfi  or  DAMAGES. 
(A)   iBjariea  to  the  Peraon. 

4=>95  (Ky.)  Measure  of  recovery  of  one  suing 
for  a  personal  injurv  is  such  a  stun  as  the  jury 
may  believe  from  tne  evidence  will  reasonably 
compensate  him  for  any  suffering,  and  for  any 
Impairment  of  his  earning  capacity.— Taylor 
Coal  Co.  V.  Miller,  182  sTyf.  920. 

(O)   Breaoh  of  Contract. 

4=»I20  (Ky.)  Where  a  contract  is  made  under 
special  circumstances  communicated  to  one  of 
the  parties  by  the  other,  the  damages  resulting 
from  a  breach  are  the  amount  of  the  injury 
which  would  ordinarily  flow  from  a  breach  un- 
der the  special  circumstances. — Stevens  &  El- 
kins V.  Xiewis-Wilson-HickB  Co.,  182  S.  W.  840. 

Where  lumber  which  defendant  undertook  to 
manufacture  for  plaintiff  would  be  for  sale  on 
the  market  as  of  the  time  the  contract  requir- 
ed delivery  at  a  specified  place,  the  market  price 
as  of  the  time  of  delivery  fixed  in  the  contract 
was  the  market  value  in  determining  damages 
for  defendant's  breach.— Id. 

Damages  recoverable  by  plaintiff  for  defend- 
ant's breach  of  contract  to  manufacture  a  speci- 
fied quantity  of  lumber  annually  are  the  profits 
that  would  have  accrued  to  plaintiff  from  de- 
fendant's performance  of  the  contract. — ^Id. 
4=3l2l  (Ky.)  Necessary  compensation  paid  by 
a  party  to  a  contract  to  third  persons  in  the 
part  performance  of  the  contract  by  the  other 
party  to  the  contract  held  Qot  recoverable  as 
damages  for  the  latter's  breach  of  contract.— 
Stevens  &  Elkins  v.  Lewis-Wilson-Hicks  Co., 
182  S.  W.  840.    . 

Vn.  INADEQUATE   AMD   EXCESSIVE 
DAMAGES. 

4=3 1 30  (Ky.)  An  award  of  |10,000  damages 
for  fractures  to  one  arm  is  so  flagrantly  exces- 
sive as  to  furnish  ground  for  reversal.- Indian 
Creek  Coal  Co.  v.  Walcott.  182  S.  W.  631. 
®=>I32  (Ky.)  Damages  of  $16,500  for  the  loss 
of  both  hands,  awarded  a  healthy  young  man 
earning  from  $75  to  $85  a  month  at  the  time  of 
his  injury,  were  not  excessive. — ^Nashville,  C.  & 
St.  L.  Ry.  Co.  V.  Banks,  182  S.  W.  660. 
4=3 1 32  (Mo.App.)  An  award  of  $2,000  for  in- 
juries to  a  school  teacher,  which  caused  her  to 
suffer  from  headaches  and  necessitated  her  hav- 
ing assistance,  held  not  excessive. — Anderson  v. 
American  Sash  &  Door  Co.,  182  S.  W.  819. 
4=3 1 32  (Tei.(Xv.App.)  $20,000  verdict  against 
railroad  held  not  excessive,  where  employe's  in- 
jury would  probably  cause  permanent  inability 
to  work,  and  suffering,  with  momentary  danger 
of  death.— Texas  &  P.  Ry.  Co.  v.  Conway,  182 
S.  W.  52. 

4=3 1 32  (Tex.Civ.App.)  A  verdict  of  $18,000 
damages  for  loss  of  a  brakeman's  leg  while  cou- 
pling cars  is  not  excessive  merely  on  the  ground 
of  comparative  negligence,  where  intense  suffer- 
ing is  shown  and  plaintiff  is  a  young  man. — San 
Antcmio,  U.  &  G.  R.  Ca  v.  Gfreen,  182  S.  W. 
392. 

4=»I32  (Tex.CivApp.p  A  recovery  of  $18,000 
for  injuries  to  a  trained  nurse,  39  years  old. 
earning  $25  a  week,  besidee  board,  was  not  ex- 
cessive, where  it  appeared  that  she  was  partially 
paral^ed,  that  one  eye  was  rendered  useless, 
and  that  she  was  but  a  wreck  of  her  former 
self  and  almost  in  a  helpless  condition.— Galves- 
ton, H.  &  S.  A.  Ry.  (JO.  V.  Watts,  182  S.  W. 
412. 

4=3132  (Tex.Civ.App.)  Where  the  injutles  of  a 
railroad  switchman  were  a  bad  heart,  an  erratic 
pulse,  a  wrecked  nervous  system,  an  injured 
spine,   and   a  disordered  stomach,  bowels,  kid- 
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neys,  and  bladder,  and  the  troubles  wei«  pro- 
gressive, a  verdict  of  $16,000  was  not  excessive. 
-Galveston,  H.  &  S.  A.  By.  Co.  v.  Webb,  182  S. 
W.  424. 

<8=>I32  (Tei.av.App.)  Verdict  for  $10,000  for 
injuries  b;  falling  from  a  scaffolding  due  to  neg- 
ligence of  fellow  servants,  held  not  excessive.— 
Qalveston,  H.  &  S.  A.  By.  Co.  v.  Reinhart,  182 
S.  W.  436. 

Vni.   PLEADING,  EVIDENCE,  AMD 
AS8EBSME1TT. 

«=9lS7  (Mo.App.)  Elements  of  damage  not 
pleaded  in  an  action  for  damages  for  excluding 
plaintiff  from  its  train  and  procuring  bis  arrest 
under  a  false  charge  of  intoxication  may  not 
be  shown. — Davis  v.  Chicago,  R.  I.  &  P.  By. 
Co.,  182  S.  W.  826. 

(B)  BiTldeBoe. 

9=3(66  (Tex.Civ.App.)  In  a  brakeman's  suit 
for  injuries  in  coupling  cars,  evidence  as  to  what 
was  done  to  his  injured  leg  after  the  accident 
was  admissible  to  show  bis  pain  and  anguish.- 
San  Antonio,  U.  &  G.  B.  Co.  v.  Green,  182  S.  W. 


4s>l73  (Tex.Civ.App.)  A  brakeman  suing  for 
injuries  in  coupling  cars  could  show  the  amount 
be  was  capable  of  earning,  and  had  earned  with 
other  companies  in  the  past. — San  Antonio,  U. 
&  G.  R.  Go.  V.  Green,  1S2  S.  W.  392. 
9=9 1 86  (Tex.Civ.App.)  In  father's  action  for 
loss  of  minor  son's  services,  due  to  injuries,  ev- 
idence held  to  sustain  findiuK  that  minor  son's 
capacity  to  perform  manual  labor  had  been  de- 
stroyed or  greatly  impaired.— Acme  Iiaundry  t. 
Weinsteitt,  182  S.  W.  408. 

(C)   Proeeeillnvs  tor  Assessment. 

9E9208  (Tex.Civ.App.)  Evidence,  in  a  rail- 
road employe's  action  for  permanent  injury  to 
his  collar  bone  and  abdomen,  held  sufficient  to 
justify  a  submission  of  the  question  of  his  fu- 
ture mental  anguish  and  physical  pain.— Turner 
V.  McKinney,  182  S.  W.  ihl. 
®=>&08  (TcK.CSv.App.)  In  a  servant's  action 
for  personal  injury  by  falling  from  a  ladder  at- 
tached to  defendant's  oil  derrick,  striking  upon 
his  back  with  his  head  on  some  iron  tubing,  ev- 
idence held  to  warrant  a  submission  of  bis  im- 
paired ability  to  earn  money  in  the  future. — J. 
M.  Guffiey  Petroleum  Co.  v.  Dlnwiddie,  182  S. 
W.  444. 

«s»2i6  (Ky.)  In  action  for  personal  injury, 
the  judge  must  direct  the  jury  not  to  allow  any- 
thing for  diminished  earning  capacity  caused  by 
a  disease  of  which  plaintiff  suffered,  unless  the 
disease  was  directly  attributable  to  the  injury. 
—Taylor  Coal  Co.  v.  Miller,  182  8.  W.  920. 

(D)  Compvtation  and  Aiuonnt,  Doable  and 
Treble  Uamaves.  and  Reiulsslon. 

€=>228  (Ky.)  It  is  good  practice  to  remit  in 
the  trial  court  so  much  of  the  recovery  as  may 
be  fairly  attributable  to  erroneous  instruc- 
tions.—Nashville,  C.  &  St  L.  Ry.  Co.  V.  Henry, 
182  S.  W.  661. 

DAMS. 

See  Waters  and  Water  Courses,  9s>172,  179. 

DEAD  BODIES. 

See  Carriers,  ^s>76, 186. 

DEADLY  WEAPONS. 

See  Homicide,  «=>90. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy  ;  Fraudulent  Conveyances ;  Prin- 
cipal and  Surety,  (^=3142,  162;  Subrogation; 
United  States,  <8s>76. 


See  Fraud. 


DECEIT. 


DECLARATIONS. 


See  Criminal  Idw,  •s>417 ;  EMdence,  ^s>271 ; 
Homicide,  «=>2()2-216. 

DEDICATION. 

I.  NATUBE   AHD  BEQUI8ITES. 

9=>5  (Mo.)  The  conveyance  of  land  for  an  ave- 
nue adjacent  to  a  park  and  to  be  a  part  thereof, 
to  be  maintained  as  a  "carriage  avenue"  sub- 
ject to  the  rules  of  the  park  commissioners,  in- 
dicated a  purpose  to  dedicate  for  a  public  uae. 
— Kennard  v.  Eyennann,  182  S.  W.  737. 
€=>20  (Mo.)  The  knowledge  and  acquiescence 
of  the  grantor  of  title  to  a  strip  of  land  ad- 
jacent to  a  park  for  use  as  a  carriage  avenue, 
in  the  city's  permanent  improvements  by  pav- 
ing, lighting,  etc.,  was  proof  of  his  intention  to 
dedicate  it  for  a  public  use  in  all  that  the  term 
implies.— Kennard  v.  Eyennann,  182  S.  W.  737. 
9=331  (Ky.)  A  dedication  is  an  offer,  and  moat 
be  accepted  before  it  is  complete.— Home  Laun- 
dry Co.  v.  aty  of  Louisville,  182  S.  W.  646. 
^=335  (Ky.)  Constructing  a  sewer  along  and 
otherwise  exercising  control  over  a  street  ia  suf- 
ficient as  an  acceptance  by  the  city  of  its  dedi- 
cation.—Koop  V.  Henry  Bickel  Co.,  182  S.  W. 
617. 

9=336  (Ky.)  The  acceptance  of  a  dedication  in 
violation  of  the  conditions  of  the  grant  is  a 
nullity,  if  objection  is  seasonably  made. — Home 
Laundry  Co.  v.  City  of  LouisvUle,  182  S.  W. 
646. 

Dedicator  may  require  acceptance  to  be  made 
according  to  terms  of  offer,  but,  if  it  is  accepted 
without  some  of  the  imposed  conditions,  and  he 
assents  and  waives  the  conditions,  he  cannot 
afterwards  complain. — Id. 

H.   OPEBATIOH  AND  ETFEOT. 

9s>59  (Ky.)  The  dedicators  of  a  public  way 
may  impose  any  condition  as  to  its  use  which 
they  may  desire,  and  may  limit  a  street  to  the 
use  of  pedestrians. — Home  Laundry  Co.  v.  City 
of  LouiBviUe,  182  S.  W.  646. 
9=357  (Ky.)  In  view  of  Act  March  24,  1861 
(Laws  186(>-61,  c.  692),  denying  general  coun- 
cil right  to  accept  dedication  of  street  less  than 
60  feet  in  width,  strip  16  feet  wide  held  not  ded- 
icated or  accepted  as  ordinary  street.— Home 
Laundry  Co.  v.  City  of  Louisville,  182  S.  W. 
646. 

9=357  (Mo.)  A  city's  acceptance  of  dedicated 
land  and  its  course  in  uniformly  regarding  it  as 
a  highway  fixed  its  status,  so  far  as  municipal 
affairs  are  concerned.— Kennard  v.  Eyennann, 
182  S.  W.  737. 

9=>58  (Ky.)  Property  dedicated  tor  specific, 
limited,  and  defined  purpose  cannot  be  used  for 
another  purpose  if  seasonable  objection  to  the 
misuser  u  made. — Home  Laundry  Co.  v.  City 
of  Louisville,  182  S.  W.  646. 
9=>58  (Mo.)  Land  dedicated  for  street  purposes 
cannot  thereafter  be  diverted  for  park  purposes. 
—Kennard  v.  Byermann,  182  S.  W.  737. 
9=365  (Tex.Civ.App.)  Where  heirs  received  in 
partition  lots  abutting  on  unplatted  street, 
which  was  afterwards  abandoned,  fee  in  street 
did  not  revert  to  them  in  common. — Amerman 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  182  S. 
W.  64. 

DEEDS. 

See  Covenants ;  Evidence,  9=>461 ;  Fraud,  9=> 
68 ;  Husband  and  Wife,  9=3207 ;  Mortgages ; 
Vendor  and  Purchaser,  9=3239. 
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I.  REQinSITES  AND  VAI.IDTrr. 

(A)  Natvre  and  Banentlala  of  ConTeTancea 

In  General. 

®s»l7  (Tex.Cir.App.)  Where  the  grantee  of 
realty  paid  the  grantor  $10  provided  an  annui- 
ty of  $600  for  her,  and  agreed  to  render  her 
personal  services  in  caring  for  her  as  a  daugh- 
ter would  her  mother,  which  she  did  until  the 
grantor's  death,  there  was  consideration  for 
the  conveyance. — Feegles  v.  Slaughter,  182  S. 
W.  10. 

(B)  Ponn    and    Content*    of    Inatraaseata. 

«=>38  (Tez.Civ.App.)  Where  the  ambiguity  in 
a  deed  as  to  the  land  conveyed  is  patent,  and 
so  inconsistent  and  contradictory  that  the  deed 
ia  inoperative,  no  land  passes  by  it,  unless  the 
deed  is  corrected  to  conform  to  the  actual 
agreement  of  the  parties. — Standefer  t.  Miller, 
182  a  W.  1149. 

(U)  DellTery. 

«=»56  (Ky.)  DeUvery  of  a  deed  may  be  actual 
or  constructive,  but  in  either  case  there  must 
be  an  intent  on  the  part  of  the  grantor  to  trans- 
fer title,  coupled  with  some  act  by  which  he 
parts  with  power  and  control  over  the  deed. — 
Justice  V.  Peters,  182  S.  W.  611. 
«s»59  (Ky.)  The  recording  b^  the  nrantor  of 
a  deed  of  gift  to  bis  children  is  a  sufficient  de- 
Uvery.— Ck>mb8  v.  Ison,  182  S.  W.  963. 

(E!)   Talldtty. 
«=>70  (Tex.Civ.App.)  Grantee's  fraudulent 

promise  to  pay  $700,  upon  delivery  of  deed 
with  intent  not  to  make  such  payment,  held 
such  fraud  as  authorized  cancellation  of  deed. 
— Wyatt  V.  Chambers,  182  S.  W.  16. 

Where  grantee's  promise  to  make  cash  pay- 
ment was  fraudulent  and  without  intent  of  per- 
forming deed  held  to  be  set  aside  though  other 
promises  constituting  considerations  were  pcr- 
ronned.^Id. 

m.   CONBTBtrOTION  AHD  OPERA- 
TION.   . 

(A)  General  Rales  of  Constmctton, 

®=3>95  (Tex.Civ.App.)  Where  the  language  of  a 
deed  cannot  be  harmonized,  from  which  an  am- 
biguity arises,  so  that  the  instrument  is  sus- 
ceptible of  two  constructions,  the  interpretation 
most  favorable  to  the  grantee  will  be  adopted. 
— Stondefer  v.  MiUer,  182  S.  W.  1149. 

(B)  Property  ConTeyed. 

^=9fl4  frex.Civ.App.)  Mention  of  the  acreage 
conveyed  by  a  deed  describing  the  land  specifi- 
cally by  metes  and  bounds  does  not  control  as 
to  the  property  conveyed. — Standefer  v.  Miller, 
182  S.  W.  1149. 

Where  a  deed,  following  the  field  notes,  call- 
ing for  the  length  of  the  lines  east  and  west 
and  for  the  north  and  south  lines  of  the  sec- 
tion, recited  that  the  intention  of  the  parties 
was  "to  convey  said  amount  of  land,"  such  re- 
cital did  not  refer  alone  to  the  quantity  of  the 
land  conveyed,  first  mentioned  in  the  deed. — Id. 

Where  a  general  description  in  a  deed  of  the 
acreage  intended  to  be  conveyed  is  inconsistent 
with  the  particular  locative  calls  identifying 
the  land,  such  deed  should  be  oonstroed  most 
favorably  to  the  grantee. — Id. 

r»U5  (Tex.Civ.App.)  Where  the  description 
the  property  in  a  deed  contains  fitlse  matter, 
without  which  the  description  Would  be  suffi- 
cient to  identify  the  property  conveyed,  such 
false  matter  will  be  rejected  and  effect  given 
to  what  remains. — Standefer  v.  Miller,  182  S. 
W.  1149. 

Where  there  was  an  inconsistency  in  a  deed, 
in  that  the  boundaries  of  the  land  included  a 
greater  acreage  than  the  deed  recited  was  in- 
tended to  be  conveyed,  the  trial  court,  having 


found  the  fact,  could  treat  the  statement  of 
the  quantity  as  false ;  the  description  being 
sufficient  without  it. — Id. 

®=3ll8  (Mo.)  In  ejectment  for  part  of  a  lot 
claimed  under  deeds  from  defendant  executed 
when  the  lot  was  divided  by  a  60-foot  avenue, 
evidence  held  to  show  that  the  minds  of  the 
parties  never  met  upon  a  sale  of  the  entire  lot, 
but  only  upon  that  part  of  it  lying  west  oi 
the  avenue.— Mclntyre  v.  Casey,  ISSi  S.  W. 
966. 

(O)   Bstatea  and  Interests  Created. 

«=>I20  (Tex.Civ.App.)_  Every  part  of  a  deed 
must  be  given  effect,  if  possible,  and,  when  all 
of  the  parts  are  harmonized,  the  largest  estate 
that  its  terms  will  permit  wUl  be  conferred 
upon  the  grantee. — Standefer  v.  Miller,  182  S. 
W.  1149. 

€=3l24  (Ky.)  Dee^  conveying  to  husband  and 
wife  with  right  of  survivorship  so  lon^  as  the 
survivor  remained  unmarried,  in  which  case 
the  decedent's  interest  should  vest  in  his  or  her 
heirs,  provided  that  no  sale  had  taken  place  be- 
fore death,  held  to  give  grantees  a  fee-simple 
title.— Schupp  V.  Mueller,  182  S.  W.  187. 
^»I34  (Ky.)  Under  deed  to  husband  and  wife, 
with  right  of  survivorship  until  remarriage, 
when  property  was  to  vest  in  the  decedent's 
heirs  provided  that  no  isale  took  place  before 
death,  held,  that  a  sale  by  the  grantees  released 
the  property  from  such  limitation.— Schupp  v. 
Mueller,  IJS  S.  W.  187. 

TV.   PIJiASINO   AND    EVIDENCE. 

4=s>l94  (Ky.)  When  a  parent  makes  a  volun- 
tary deed  for  the  benefit  of  his  infant  child,  the 
law  presumes  an  acceptance  by  the  infant.— Jus- 
tice V.  Peters,  182  S.  W.  611. 

If  one  executes  a  deed  to  an  infant  and  caus- 
es it  to  be  recorded,  delivery  and  acceptance  is 
presumed;  but  the  mere  execution  by  a  parent 
of  a  deed  does  not  raise  a  presumption  of  de- 
livery and  acceptance,  where  the  parent  re- 
tains it— Id. 

$s>l94  (Ky.)  An  acceptance  of  a  beneficial 
deed  to  infants  recorded  by  the  grantor  will  be 
presumed.— Combs  v.  Ison,  182  S.  W.  953. 
€=9208  (Ky.)  Evidence  held  insufficient  to 
show  a  delivery  of  a  deed  by  a  father  to  his 
infant  sons,  or  acceptance  by  them. — ^Justice  v. 
Peters,  182  S.  W.  611. 

DE  FACTO  CORPORATIONS. 

See  Corporations,  €=>28. 

DEFAMATION. 

See  I/ibel  and  Slander. 

DEFAULT. 

See  Appeal  and  Error,  €=»957 ;  Judgment,  9=> 
106-153. 

DELAY. 

See  Carriers,  ®=»102,  116,  218. 

DELEGATION  OF  POWER. 

See  Licenses,  4e96. 

DELIVERY. 

See  Bills  and  Notes,  <8=>63;  Carriers,  <3s>83, 
94.  175:  Deeds,  <S=>66,  59,  194,  208;  Salea, 
<8=»168%,  181. 

DEMAND. 

See  Limitation  of  Actions,  i&=366. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  €=s>404. 
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DEMURRER. 

See  Appeal  and  Error,  9=adl7;   Pleading,  9=» 
206. 

DEPOSITARIES. 

See  Subrogation,  9=928. 

DEPOSITIONS.  ' 

See  Appeal  and  Error,  9=s>523 :  Discovery. 
<e=>79  (Ky.)  ay.  Code  Prac  i  586.  does  not 
prevent  a  party  from  proving  any  fact  shown 
in  a  deposition  not  filed  by  any  method  permit- 
ted by  law.— Ohio  Valley  Mula  v.  Loaiaville 
Ry.  Co.,  182  S.  W.  956. 

DEPOSITS. 

See  Banks  and  Banking,  «=pl27-14& 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  9=»21j    Dower;    Executors  and 
Administrators;   Wills. 

m.  RIGHTS   AHD  T.TABTT.fTIES  OF 
HEIBS  Ain>  DISTItlBirrEES. 

(A)  Nature   and    Batablishiaeat   of   RIvhta 
in  General. 

«=99l  (Ky.)  The  donee  of  personal  property  Is 
a  necessary  party  to  an  action  to  set  aside  the 
gift  after  the  death  of  the  donor,  without 
whom  no  judgment  setting  the  gift  aside  can 
be  rendered.— Norman  v.  Norman,  182  S.  W. 
224. 

(B)   Advancements. 

®=>95  (Ky.)  On  facts  appearing  in  an  action 
to  charge  plaintiff's  brothers  with  land  convey- 
ed to  them  by  their  mother  as  advancements, 
held,  that  the  defendants  were  not  charged  with 
reasonable  rent  of  land  from  date  of  its  convey- 
ance until  the  mother's  death.— McCray  v.  Com, 
182  S.  W.  640. 

Rents  may  be  charged  as  an  advancement,  so 
that  a  child  who  has  the  use  of  land  may  be 
charged  with  the  value  of  such  use  as  an  ad- 
vancement.— Id. 

4s»IIO  (Ky.)  Attorneys  for  plaintiff  in  suit  to 
charge  defendants  with  advances  held  not  enti- 
tle to  an  attorney's  fee  i)8yable  out  of  the  es- 
tate on  the  ground  that  suit  was  brought  to  set- 
tle the  estate  of  the  defendants'  mother  and 
grantor.— McCray  v.  Com,  182  S.  W.  640. 
iS=>il5  (Ky.)  Under  Ky.  St.  §  1407,  relating  to 
advancements,  the  party  seeking  to  charge  prop- 
erty conveyed  by  a  deed  reciting  a  money  con- 
sideration as  an  advancement  has  the  burden  of 
showing  that  it  was,  in  fact,  on  advancement, 
and  not  made  for  a  valuable  consideration. — Mc- 
Cray V.  Corn,  182  S.  W.  640. 
4s»ll6  (Ky.)  In  a  suit  under  the  advancement 
statute  (Ky.  St  {  1407)  to  charge  land  devised 
to  defendants  as  an  advancement,  evidence  that 
the  defendants'  mother  and  grantor  bad  stated 
before  the  conveyance  was  made  that  she  intend- 
ed to  convey  such  land  in  consideration  of  de- 
fendants' services  was  admissible. — McCray  v. 
Orn,  182  S.  W.  640. 

«s»l  17  (Ky.)  Under  Ky.  St.  1 1407,  the  recited 
consideration  in  the  conveyance  sought  to  be 
charged  as  an  advancement  was  not  conclusive, 
nor  was  it  essential  that  it  should  be  averred 
or  sliown  that  it  was  made  either  by  fraud  of 
mistake.— McCray  v.  Corn,  182  S.  W.  640. 

In  an  action  under  the  advancement  statute 
(Ky.  St.  S  1407)  to  charge  property  conveyed 
by  plaintilTs  mother  to.  her  brothers  as  an  ad- 
vancement, evidence  held  to  show  that  the  con- 
veyance was  not  made  for  a  valuable  considera- 
tion, but  wag  to  be  charged  as  an  advancement. 

DESCRIPTION. 

See  Boimdaries,  «=>8-20;   Deed*,  «=938,  114, 
116. 


DILIGENCE. 

See  New  Trial,  «3>96. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  «s»212;  Trial,  4s>17& 

DISCHARGE. 

See  Bankraptcy,  9=3407-486;  Principal  and 
Surety,  9=>100-i2a;  Railroada,  «=»212;  Be- 
ceivers,  «=s>204. 

DISCOVERY. 

I.  nr  EQITITT. 

«=»3  (Tei.OiTApp.)  Vernon's  Sayles'  Ann.  CSv. 
St  1914,  arts.  8679-3686,  giving  a  party  the 
right  to  examine  the  oppomte  parties  as  wit- 
nesses to  secure  information  for  maintaining  an 
action  or  defense,  superseded  tiie  bill  of  discov- 
ery as  known  to  equity  practice.— Farmers'  te 
Merchants'  Nat  Bank  of  Abilene  t.  Ivey,  182 
S.  W.  706. 

H.   UMOEB  BTATUTOBT  PBOVI- 
8ION8. 

(A)  Inlerrovatoriea    and    Kxaminatlon    of 
Parties  and  of   Otker   Feraona. 

<S=>70  (Tex.OiT.App.)  Veraon'a  Sayles'  Ann. 
Civ.  St  1014,  arts.  3663  et  seq.  and  3680,  3682, 
3683,  relating  to  taking  the  deposition  of  a  par- 
ty, contemplates  written  interrogatories,  and 
oral  interrogatories  would  not  be  taken  as  con- 
fessed because  of  a  failure  to  answer.- Farmers' 
&  Merchants'  Nat  Bank  of  Abilene  v.  Ivey,  182 
a  W.  706. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  (8=3967-884;  Criminal 
Law,  iS=>684 ;  Judgment,  9=>138, 143 ;  Jury, 
ie=»85. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  9=»781,  803. 

DISORDERLY  HOUSE. 

See  Injunction,  ^=3229;  Landlord  and  TenanL 
*=»170. 

DISQUALIFICATION. 

See  New  Trial,  «a>42. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  AffidaviU,  «=92. 

<S=s>3  (Ark.)  Where  action  is  broufht  by  ona 
county  against  another  of  the  same  judicial  di»- 
trict,  the  county  court  may  appoint  counsel  for 
the  county,  since  the  prosecuting  attorney  ob- 
viously cannot  act  for  both  countiea,  in  spite  of 
Kirby  s  Dig.  §  6303,  requiring  the  prosecuting 
attorney  to  defend  suits  brought  against  the 
county.— Spence  &  Dudley  t.  Clay  Oonntr,  182 
S.  W.  573. 

Attorneys  appointed  by  county  judge  to  defend 
suit  testing  validity  of  act  adding  township  to 
county  were  concluded  as  to  the  value  of  Uieir 
services  by  accepting  a  sum,  as  recited  by  the 
order  of  allowance,  "for  services  in"  the  case. 
—Id. 

The  coiinty  court,  which  ratifies  the  appoint- 
ment of  counsel  to  defend  an  action  against  the 
county,  cannot  agree  to  pay  a  stipulated  sum  for 
the  legal  services,  but  the  amount  of  compensa- 
tion must  be  reasonable,  and  determined  from 
all  facts  and  surrounding  circumstances. — ^Id. 


DITCHES. 


See  Drains. 


Google 


1241 


INDBS-DIOEST 


]>ow»> 


DIVORCE. 

See  Appeal  and  Error,  «=945:    Eyidence,  ^» 
318. 

n.   OROUHDS. 

9=s>29  (Mo.App.)  Husband  held  entitled  to  di- 
vorce if  wife  called  him  objectionable  names, 
atmck  him,  threatened  him  with  a  batcher 
knife,  told  one  of  the  children  to  stab  him,  and 
without  cjuse  bad  him  arrested  for  assault.— 
Kennedy  v.  Kennedy,  182  S.  W.  100. 

m.  DEFENSES. 

^=35 1  (Mo.App.)  A  husband  did  not,  by  liTins 
and  slneping  with  his  wife  after  alleged  indig- 
nitiea  for  which  he  sought  a  divorce,  condone 
the  offenses  where,  after  such  cobabitatiou,  oth- 
er unhappy  occurrences  took  place. — Kennedy  T. 
Kennedy,  182  S.  W.  100. 

TV.  JtnUSDICTION,   PROCEEDINGS, 
AND  BEI.IEF. 

(C)   FleadiiiK' 

4=9 108  (Ark.)  The  statements  of  a  complaint 
for  a  divorce  are  not  taken  as  true  because  of 
the  defendant's  failure  to  answer  or  his  admis- 
sion of  their  truth,  but  must  be  proved.— Jolin- 
8on  v.  Johnson,  182  S.  W.  897. 

<D)  Bvldence. 

4s»l  1 1  (Ark.)  There  is  no  warrant  in  law  for 
the  introduction  of  an  affidavit  in  evidence  to 
establish  ground  for  divorce.— Johnson  v.  John- 
son, 182  S.  W.  897. 

4=3 1 27  (Ark.)  Divorces  are  not  granted  upon 
the  uncorroborated  testimony  of  the  parties  and 
their  admissions  of  the  truth  of  the  matters  al- 
leged as  grounds  therefor.— Johnson  v.  Johnson, 
182  S.  W.  897. 

4=>I32  (Mo.App.)  In  a  husband's,  suit  for  di- 
vorce upon  the  ground  of  indignities,  in  which 
the  wife  Bled  a  cross-bill  on  similar  grounds, 
evidence  held  to  support  a  decree  in  favor  of 
the  husband.— Kennedy  v.  Kennedy,  182  S.  W. 
100. 

(K)  Jndvment  or  Decree. 

4esiI72  (Ky.)  Action  against  plaintifiTs  father- 
in-law  for  alienation  of  wife's  affections  held 
not  concluded  by  action  in  which  wife  obtained 
divorce  from  plaintiff,  as  the  parties  were  not 
the  same,  although  the  evidence  was  much  the 
same.— Willey  v.  HoweU,  182  S.  W.  619. 

(O)  Appeal. 

4=9 1 84  (Ark.)  Where  the  evidence  in  action  for 
divorce  for  wife's  desertion  in  another  state  was 
not  sufficient  to  establish  the  facts  of  such  al- 
leged ground,  the  Supreme  Court  could  not  de- 
termine whether  chancellor  erred  in  construing 
Kirby's  Dig.  |  2678,  relative  to  proof  of  a  cause 
of  divorce  occurring  outside  of  Uie  state. — John- 
son V.  Johnson,  182  S.  W.  897. 

It  was  immaterial  that  the  chancellor  refused 
to  grant  a  divorce  for  a  different  reason  where 
the  plaintiff  waa  not  entitled  to  a  divorce  on  the 
case-made.— Id. 

V.   AXIMONT.  AU.OWANCES,  AND 
DISPOSITION  OF  PBOPERTT. 

4=9221  (Tenn.)  In  Tennessee,  a  wife  is  entitled 
to  recover  both  alimony  and  attorneys'  fees  upon 
successful  termination  of  her  suit  for  divorce, 
as  well  as  an  allowance  for  such  purposes  pen- 
dent lite ;  attorneys'  fees  being  treated  as  part 
of  the  expenses  of  the  case  and  allowed  the 
wife  whether  she  be  complainant  or  defendant 
— Winslow  V.  Winslow,  182  S.  W.  241. 
4=9227  (Tenn.)  Attorneys  for  the  wife  in  her 
successful  suit  for  absolute  divorce  ajeiainst  her 
hnsband  were  entitled  to  a  fee  of  $5,000  from 
the  hnsband,  though  they  could  have  procured 


a  divorce  upon  the  ground  of  abandonment 
alone,  with  very  little  trouble,  but  in  fact 
charged  cruel  and  inhuman  treatment  and  in- 
fidelfty  as  well.— Winslow  v.  Winslow,  182  S. 
W.  241. 

4=9'24l  (Tenn.)  A  wife,  granted  absolute  di- 
vorce for  abandonmenit,  from,  her  husband, 
worth  some  $170,000,  he  having  been  the  more 
blamable  party  in  their  difficulties,  will  be 
awarded  $50,000  alimony  in  solido,  instead  of 
monthly  payments  of  $200.— Winslow  v.  Win- 
slow,  182  S.  W.  241. 

4=9249  (Ky.)  Under  Ky.  St.  8  2121,  and  Civ. 
Oode  Prac.  §  425,  relative  to  restoration  of 
property  upon  granting  of  divorce,  divorced 
wife  named  as  beneficiary  in  policy  held  divest- 
ed of  interest,  though  premiums  were  paid  by 
her.— Schauberger  v.  Morel's  Adm'r,  182  S.  W. 
198. 

Where  upon  granting  of  divorce  wife  loses  in- 
terest in  policy  naminz  her  as  beneficiary, 
held,  that  she  is  entitled  to  reimbnrHement 
from  the  proceeds  for  the  premiums  paid  by 
her.— Id. 

Divorce  htid  to  restore  property  obtained  by 
either  party  from  the  other,  whether  ordered  by 
judgment  or  in  snbaequent  proceeding,  and 
when  not  ordered,  or  wlien  order  is  formal, 
questions  as  to  such  restoration  may  be  settled 
ix  subsequent  proceeding. — Id. 
4=9254  (Ky.)  Where  a  wife  making  no  claim 
for  alimony  obtained  a  default  judgment  grant- 
ing a  divorce  and  adjudging  her  tne  owner  of 
certain  propertv  described  in  her  petition,  but 
which  buonged  to  her  husband  under  Civ.  Code 
I  425,  an  order  setting  aside  the  judgment  on 
condition  that  she  miuit  amend  her  pleadings 
and  present  her  claim  for  alimony  was  not  pnd- 
udicial  to  her.— Algee  y.  Algee,  182  S.  W.  197. 

VX.  CUSTODY  AND   SUPPORT   OF 
CHIUIREN. 

4=9298  (Mo.App.)  Decree  of  divorce  to  hus- 
band, which  gave  custody  of  girls  16  and  14 
years  old  to  wife,  held  not  erroneous  in  giv- 
ing custody  of  boy  in  his  twelfth  year  to  the 
husband.- Kennedy  y.  Kennedy,  182  S.  W.  100. 

DOCKETS. 

See  Appeal  and  Error,  4=9811. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  4=9433 ;   Evidence,  4=9362- 
380. 

DOMICILE. 

See  Husband  and  Wife,  4=93. 


See  Gifts. 


DONATIONS. 


DOWER. 


nX.  BIOHTS  AND  REMEDIES  OF 
WIDOW. 

4=979  (Ark.)  In  a  widow's  action  against  her 
children  and  their  grantees  for  assignment  of 
dower,  evidence  JleW  sufficient  to  justify  a  find- 
ing that  plaintiff,  after  the  death  of  ner  hus- 
band, authorized  proceedings  in  the  chancery 
court  of  the  county  where  the  land  was  situated 
whereby  title  to  them  was  vested  in  her  son. — 
Owen  V.  Cox,  182  S.  W.  669. 
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DRAINS. 

See  Exchange  of  Property,  4=>7. 

I.  EBTABUBHMENT  AND  MAIK. 
TENANCE. 

^=>l  (Tenn.)  In  the  absence  of  restriction  the 
Legislature  has  plenary  power  over  the  es- 
tablishment of  drainage  districts.— In  re  Forked 
Deer  Drainage  Dist.,  182  S.  W.  237. 
<S=»I4  (Ark.)  Under  Acts  1911,  p.  196,  S  4,  a 
drainage  district  held  not  liable  for  fees  of  at- 
torneys in  drawing  up  petition  for  its  formation. 
—Sain  V.  Bogle,  182  S.  W.  515. 

The  drainage  statute  contemplating  the  em- 
ployment of  only  one  firm  of  attorneys  for  a 
district,  that  others  may  recover  fees  of  it,  they 
must  show  additional  counsel  were  necessary, 
and  employed  under  authority  from  the  county 
court— Id. 

The  civil  engineers  for  a  drainage  district  are 
entitled  to  onl^  such  fees  as  are  expressly  or 
by  necessary  implication  allowed  by  statute. 
— Id. 

Engineers  held,  in  view  of  language  of  bond 
required  by  drainage  law,  not  entitled  to  com- 
pensation from  a  district  which  was  abandon- 
ed as  impracticable. — Id. 
«=9l4  (Tenn.)  Const  art  2,  {  29,  applies  only 
to  ordinary  taxes;  consequently  Laws  1909,  c. 
186,  as  amended  by  laws  1915,  c.  61,  authoriz- 
ing, where  lands  desired  to  be  drained  lie  in 
several  counties,  a  county  court  of  any  one  of 
the  counties  to  take  complete  Jurisdiction  over 
organization  of  the  district,  ia  not  invalid. — In 
re  Forked  Deer  Drainage  Diet,  182  S.  W. 
237. 

<^=>I9  (Ark.)  Where  a  drainage  district  is  dis- 
solved before  its  engineers  have  performed  any 
work  iu  the  construction  of  the  improvement, 
such  work  is  not  considered  in  fixing  their  com- 
pensation.—Sain  v.  Bogle,  182  S.  W.  515. 

n.   ASSESSMENTS  AMD  8PECIAI. 
TAXES. 

€=966  fTenn.)  A  drainage  district  is  a  govern- 
mental agency  to  which  power  to  levy  special  as- 
sessments may  be  properly  delegated. — In  re 
Forked  Deer  Drainage  Dist,  182  S.  W.  237. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

See  Oiminal  Law,  ®=953,  67. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  <S=»278,  297. 

DYING  DECLARATIONS. 

See  Homicide,  «=»202-215. 

DYNAMITE. 

See  Explosives,  ®=>8. 

EASEMENTS. 

See  Dedication ;  Highways. 

I.  CREATION.   EXISTENCE.   AND 
TERMINATION. 

4s>24  (Ky.)  Defendant,  owning  lands  to  which 
a  pasBway.over  land  to  which  plaintiff  bad  legal 
title  was  appurtenant,  and  who  also  acquired, 
by  quitclaim  deed  the  right  to  use  the  pass- 
way,  acquired  a  mere  easement  over  plaintiffs 
land.— O'Banion  v.  Cunningham,  182  S.  W. 
185. 

€=331  <Ky.)  A  right  of  way  is  not  forfeited  by 
a  use  not  contemplated  by  the  grant,  unless 
such  use  cannot  be  separated  from  that  allowed 
by  the  grant;  so  that  an  obstruction  thereof 
by  the  dominant  owner,  which  could  be  easily 


separated  from  its  lawful  use,  did  not  work  * 
forfeiture,  but  woald  be  enjoined.— O'Banion  v. 
Cunningham,  182  S.  W.  185. 

ECCLESIASTICAL  TRIBUNALS. 

See  Religious  Societies,  9=>i2. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

ELECTION  OF  REMEDIES. 

See  Indictment  and  Information,  €s>132. 

ELECTIONS. 

See  Intoxicating  Liquors,  €=>31-37;    Judges; 
Schools  and  School  Districts,  €=327. 

ELEVATORS. 

See  Carriers,  «s>247,  814,  316. 

EMBEZZLEMENT. 

See  Criminal  Law,  «=>433,  814,  1169;   Indict- 
ment and  Information,  €=>132. 

€=332  (Tei.Cr.App.)  An  indictment  for  embex- 
dement  of  money,  the  property  of  trustees  of  a 
church  as  special  owners,  held  insuiBcient  in  not 
alleging  its  receipt  from  them  by  defendant  in 
some  fiduciary  relation,  and  its  subsequent  em- 
bezzlement by  him.— OilUard  v.  State,  182  S. 
W.  1136. 

€=347  (Tex.Cr.App.)  In  a  prosecution  for  em- 
bezzlement held,  that  the  court  properly  re- 
fused peremptory  instructions  for  defendant — 
Messner  v.  State,  182  S.  W.  329. 

EMINENT  DOMAIN. 

See  Stipulations,  ^=314. 

I.   NATURE,   EXTENT,   AND   DEX.EOA- 
TION   OF  POWER. 

€=»2  (Tex.Civ.App.)  Ordinance  regulating  jit- 
neys or  motor  busses  held  not  to  violate  Const. 
art.  1,  §  17,  as  to  taking  property  without  com- 
pensation.— Auto  Transit  Co.  v.  City  of  Ft 
Worth,  182  S.  W.  685. 

€s>47  (Tenn.)  Under  the  state  laws,  a  tele- 
graph company  may  condemn  a  way  for  tele- 
graph purposes  over  a  railroad  right  of  way: 
act  of  Congress  of  July  24, 1866,  Rev.  St  U.  S. 

L5263  (U.  S.  Comp.  St  i  10072),  merely  pro- 
biting  the  states  from  denying  such  right — 
Western  Union  Tclcaraph  Co.  v.  Nashville,  C. 
&  St  I*  Ry.  Co..  182  S.  W.  254. 

Where  a  telegraph  company  condemns  the 
right  to  build  a  line  on  a  railroad  right  of  way 
the  telegraph  company,  and  not  the  railroad,  is 
entitled  to  select  the  site  for  the  telegraph  line, 
so  long  as  it  does  not  interfere  with  operation 
of  the  railroad. — Id. 

n.  COMPENSATION. 

(A)  Neeeaaltjr   and   BolBolencT  in   QcBentl. 

€=371  (Tenn.)  Shannon's  Code,  ||  1844-1859, 
relating  to  condemnation  under  which  a  tele- 
graph company  condemning  a  right  of  way  over 
a  railroad  line  is  bound  to  make  compensation 
in  money,  provides  a  sufficient  method  for  as- 
seasment  and  allowance  of  compensation. — 
Western  Union  Telegraph  Co.  v.  Nashville,  C. 
&  St  L.  By.  Co.,  182  S.  W.  264. 

(B)  Takiuar      or      Injarlms      Property      mm 

Ground  for  Compenaatlon. 

€=396  (Tenn.)  A  wife,  when  a  railroad  con- 
demned a  way  through  land  owned  by  herself 
aud  husband  as  tenants  by  the  entirety,  could 
not  recover  damages  to  a  tract  of  land  owned  by 
her  individually  lying  across  a  turnpike  from 
the  other  tract  and  used  in  connection  with  it. 
— TlUman  v.  Lewisburg  &  N.  R.^.,  182  &  W. 
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®»i20  (Tenn.)  Where  a  telegraph  company 
condemns  the  right  to  ran  its  Une  over  a  rail- 
road right  of  -way,  held  that,  though  it  may  not 
run  ita  line  if  it  amounts  to  an  obstruction,  yet, 
as  its  line  may  amount  to  an  interference,  the 
railroad  company  cannot  be  denied  substantial 
damages.— Western  Union  Telegraph  Co.  v. 
NashviUe,  C.  &  St.  L.  Ry.  Co.,  182  S,  W.  254. 

(C)   Measure    and   Amonnt, 

4=9 1 47  (Mo.)  A  lessee  of  land  condemned  KM 
not  entitled  to  recover  for  loss  of  profits  in 
business  during  removal  of  stock  of  goods,  nor 
expense  of  removal  thereof,  nor  depreciation  in 
value  caused  by  remnval,  but  is  entitled  to  mar- 
ket value  of  trade  fixtures  taken.— City  of  St 
Louis  v.  St.  Louis,  I.  M.  &  S.  Ky.  Co.,  182  S. 
W.  760,  765. 

m.   PROOEEDINOS   TO   TAKE  PBOP* 

ERTT  AHS   ASSESS   COM- 

PESrSATION. 

«=»I9I  (Tenn.)  Under  Acts  1885,  c.  66,  i  1,  a 
petition  for  condemnation  of  a  way  for  a  tele- 
graph Une  over  a  railroad  right  of  way  is  not 
bad  because  averring  that  it  would  not  inter- 
fere with  the  railroad  and  offering  to  move  the 
telegra^  line  in  case  of  obstruction. — Western 
Union  Telegraph  Co.  v.  Nashville,  C.  &  St  U 
Ry.  Co.,  182  S.  W.  264. 


IV. 


BEMEOIES  OF  OWNERS 
PBOPEBTT. 


OF 


«s»27l  (Ey.)  Under  Const  i  242,  providing  for 
just  compensation  for  property  taken  or  in- 
jured, an  abutting  owner  whose  property  has 
been  injured  by  the  regrading  of  a  street  may 
maintain  an  action  against  the  city  for  dam- 
ages.—City  of  Dayton  v.  Kewald,  182  8.  W. 
831. 

«=»293  (Ky.)  In  abutting  owner's  action  for 
damages  to  property  by  reerading  of  street  an- 
swer alleging  that  plaintifrs  contributory  negli- 
gence was  the  producing  cause  of  the  damage, 
if  any,  held  bad  on  demurrer. — City  of  Dayton 
v.  Rewald,  182  S.  W.  931. 
4=9298  (Ky.)  In  abutting  owner's  action  for 
damages  to  property  by  regrading  of  street  she 
might  show  the  condition  of  the  building  as  it 
was  left  after  the  regrading,  what  would  be  nec- 
essary to  arrange  it  so  that  it  could  be  used  at 
all,  and  its  condition  after  such  arrangement. — 
City  of  Dayton  v.  Rewald,  182  S.  W.  931. 
^»303  (Ky.)  In  abutting  owner's  action 
against  dty  for  damages  from  regrading  of 
street,  the  measure  was  the  difference  between 
the  market  value  of  the  property  just  before  it 
became  known  that  the  regrading  was  to  be 
done  and  its  market  value  after  the  work  had 
been  done.— City  of  Dayton  v.  Rewald,  182  S. 
W.  981. 

In  an  abutting  owner's  action  for  damages  to 
property  from  lowering  the  grade  of  a  street,  ev- 
idence held  to  sustain  a  verdict  for  plaintiff  for 
$800.— Id. 

•&=>307  (Ky.)  In  an  abutting  owner's  action 
against  a  city  for  damages  to  property  by  re- 
grading of  street  where  the  evidence  as  to  the 
cause  of  a  settling  of  the  house  so  as  to  break 
a  window  sill  was  conflicting,  the  issue  was  for 
the  jury.— City  of  Dayton  v.  Kewald,  182  S.  W. 
031. 

«s»307  (Tenn.)  Under  Shannon's  Code,  {  1866, 
providing  for  the  assessment  of  damages  in  an 
ordinary  action  for  the  taking  of  property  by 
eminent  domain,  no  jury  of  view  is  necessary 
where  the  amount  of  land  taken  is  agreed  upon 
and  the  sole  issue  is  its  value. — Tennessee  Pow- 
er Co.  V.  Lay,  182  S.  W.  253. 

V.  TITI.E  OB  RIGHTS  ACQUIRED. 

4=3317  (Tex.  Civ.  App.)  Railroad,  condemning 
lot  abutting  on  platted  street  described  by  lot 
and  block  number  only,  held  to  acquire  title  to 


middle  of  street— Amerman  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  182  S.  W.  64. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  (Commerce,  4=s»27. 

ENCROACHMENT. 

Se«  Constitutional  Law,  4=»70,  Tl, 

ENGINEERS. 

See  Drains,  ^si4. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  4=>211,  230. 

EQUITABLE  ESTOPPEL 

See  Estoppel. 

EQUITABLE  TITLL 

See  Replevin,  ®s>8. 

EQUITY. 

See  Appeal  and  Error,  «s>917.  1009 ;  Cancela- 
tion of  Instruments;  Discovery,  4=>3; 
Fraudulent  Conveyances;  Injunction;  Judg- 
ment, 4=9435—460;  Limitation  of  Actions, 
4=»37;  Marshaling  Assets  and  Securities; 
Partition;  Receivers;  Reformation  of  In- 
struments ;   Subrogation ;  Trusts. 

X.  JURISOIOTION,  PRINOIPI.EB,  AND 
MAXIMS. 

(A)  Nature,  Oroonds,  Sabjecta,  and  Bztent 
of  Jarlsdietlon  la  General. 

«3»32  (Tenn.)  In  an  action  to  reform  insur- 
ance policy  containing  asignment  to  insured's 
mother  to  conform  to  assignment  agreement 
that  the  policy  should  revert  to  him  on  his  moth- 
er's death,  where  the  company  and  other  resi- 
dent defendants  were  served  and  appeared,  the 
jurisdiction  of  the  court  was  not  defeated  by  the 
fact  that  nonresident  distributees  of  the  mother 
were  served  only  by  publication ;  the  action  be- 
ing quasi  in  rem,  and  the  court  having  jurisdic- 
tion of  the  res  or  the  policy.— Perry  v.  Toung, 
182  8.  W.  577. 

4=934  (Mo.App.)  Violations  of  a  building  line 
covenant  bv  an  inch  or  two  are  too  trivial  for 
aid  in  equity.— Forsee  y.  Jackson,  182  S.  W. 
788. 

(C)  Principles  and  Maxima  of  B)«iiltr. 

4=965  (Tex.  Civ.  App.)  He  who  comes  into 
equity  must  come  with  clean  hands. — Hardee  v. 
iJexander,  182  S.  W.  57. 

n.  IJiCHES    AND    STAI.B    DEMANDS. 

4=972  (Ark.)  "Laches"  is  not  mere  delay,  but 
delay  that  works  disadvantage  to  another,  which 
disadvantage  may  arise  from  loss  of  evidence, 
change  of  title  or  intervention  of  equities  and 
other  canses.— Nobles  v.  Poe,  182  S.  W.  270. 

IV.  PI.EADINO. 
(A)  Original  Bill. 

4=9)29  (Tenn.)  Where  a  bill  set  out  the  facts 
showing  complainant  to  be  entitled  to  relief, 
and  concluded  with  a  general  prayer,  it  is  suffi- 
cient, though  not  in  so  many  words  stating  the 
theory  upon  which  complainant  was  entitled  to 
relief.- Elledge  v.  Anderson,  182  S.  W.  234. 
4=9 1 47  (Tenn.)  Whether  a  bill  should  be  de- 
clared multifarious  is  largely  a  matter  of  dis- 
cretion controlled  by  considerations  of  the  in- 
convenience to  the  parties  and  the  court  of  per- 
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mitting  the  examination  of  disconnected  contro- ' 
versies  in  the  same  litistation. — Green  t.  Officers 
and  Directors  of  Knozville  Banking  &  Trust  Co., 
182  S.  W.  244. 

«=>I49  (Tenn.)  A  bill  by  the  recover  of  an  in- 
solvent bank  at  the  instance  of  the  chancellor 
to  recover  of  officers  and  directors  for  loans 
negligently  made  was  not  bad  for  misjoinder 
of  parties  complainant  on  the  ground  that  it 
was  substantially  one  by  creditors  and  stock- 
holders to  enforce  their  respective  rights  against 
the  directors.— Green  v.  Officers  and  Directors  of 
Knoiville  Banking  &  Trust  Co.,  182  S.  W.  244. 
A  bUl  by  the  receiver  of  an  insolvent  bank 
filed  at  the  instance  of  the  diancellor  against 
its  officers  and  directors  to  recover  for  loans 
negligently  made,  which  joined  directors  who 
served  five  full  terms  and  those  who  served  only 
a  part  of  such  five  terms,  was  multifarious  as 
to  the  short-term  defendants.— Id. 
«=»IS3  (Tenn.)  Every  reasonable  presumption 
must  be  indulged  in  favor  of  a  bill  when  op- 
posed by  a  demurrer. — Green  v.  Officers  and  Di- 
rectors of  Knoxviile  Banking  &  Trust  Co.,  182 
S.  W.  244. 

(B)   Demsrrer,  BSxeeptions,  and  Motloas. 

€=3219  (Tenn.)  Defenses  not  appearing  on  the 
face  of  complainant's  bill  cannot  be  taken  ad- 
vantage of  by  defendant  on  its  demurrer. — John- 
son City  V.  Tennessee  Eastern  Electric  Co.,  182 
S.  W.  587. 

«=s>232  (Tenn.)  Demurrer  to  the  bill  as  a  whole 
which  is  not  jood  to  the  whole  must  be  held 
bad  in  toto.— Green  v.  Officers  and  Directors  of 
Knoiville  Banking  &  Trust  Co.,  182  S.  W.  244. 
€=3239  (Tenn.)  Foreign  matter  contained  in  a 
pleading  must  be  disregarded  on  demurrer. — 
Green  v.  Officers  and  Directors  of  Knoxviile 
Banking  &  Trust  Co.,  182  S.  W.  244. 

Vm.  HEABINO,  SUBMISSION  OF  18- 
SVES  TO  JITRT,  AMS  BEHEAKIMO. 

«s>38l  (Tenn.)  Generally,  when  in  equity  there 
are  several  issues  of  fact  submitted  to  a  jury, 
they  must  find  on  all  or  none,  and  a  verdict  on 
one  or  more  is  not  valid.— Minton  v.  Wilkerson, 
182  S.  W.  238. 

In  a  suit  to  recover  an  interest  in  his  wife's 
estate,  attacking  his  release  thereof,  the  failure 
of  the  jury  to  find  on  other  issues  presented  by 
defendants  will  not  deprive  defendants  of  a  ver- 
dict, where  the  jury  found  in  favor  of  the  va- 
lidity of  the  release.— Id. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Deeds,  «=»120-134;  Descent  and  Distri- 
butiwi;  Dower;  Executors  and  Administra- 
tors; Fraudulent  Conveyances ;  Life  Estates ; 
Tenancy  in  Common;    Wills. 

ESTOPPEL 

See  Appeal  and  Error,  €s>882:  Corporations, 
«=>90;  Criminal  Law,  «=3ll37;  Mechanics' 
Liens,  €=376. 

HI.   EQ1IITABI.B  ESTOFPEXb 

(A)  Nature  and   Bsventlala  IB  Oea«raI. 

€=>52  (MoJipp.)  Estoppels  are  odious,  and  will 
not  be  lightly  invoked.— S.  S.  Allen  Grocery 
Co.  T.  Bank  of  Buchanan  County,  182  S.  W. 
777. 

€=»52  (Tex.CSv.App.)  Where  the  president  of 
a  corporation  without  authority  executed  two 
notes  without  consideration,  and  later  the  notes 
were  produced  to  secure  a  debt  partly  owed  by 
him,  there  was  no  element  of  estoppel  against 
the  corporation. — El  Fresnal  Irrigated  Land  Co. 
▼.  Bank  of  Washington,  182  S.  W.  701. 


(B)  Oroands  o<  Batoppel. 

€=>70  (Tez.Civ.App.)  Plaintiff's  failure  to  as- 
sert his  claim  by  intervention  in  the  receiver- 
ship proceedings  coupled  with  slight  delay  there- 
after, held  not  to  prevent  subsequent  assertion 
against  the  railroad  company  after  discharge  of 
the  receiver.— Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Latham,  182  S.  W.  717. 
€=>92  (Mo.App.)  A  party  to  a  contract  can- 
not accept  its  benefits  and  reject  its  burdens. 
— Hartman  v.  Chicago,  B.  &  Q.  R.  Co.,  182 
S.  W.  148. 

€=392  (Mo.App.)  Where  defendant,  the  owner 
of  a  mill  operated  by  others,  received  indemnity 
under  a  policy  for  plaintiffs  grain  which  was 
burned  with  the  miU,  held,  that  defendant  waa 
estopped  to  deny  liability. — Penney  &  Penney 
Feed  Ca  t.  Kramer,  182  S.  W.  755. 

(B)  Pleadln*,    Bvidenae,    Trial,    and    Re- 
▼l*v». 

^9 1 10  (Tex.)  In  action  for  breach  of  con- 
tract, estoppel  of  plaintifF.  to  be  available  as  de- 
fense, must  be  pleaded.— Crews  t.  Gulf  Grocery 
Co.,  182  S.  W.  1096. 


EVIDENCE. 

See  Criminal  Law,  €=3304-643;    Depositions: 

Discovery ;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  rdating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  €=>666^; 

Trial,  €=>86-96. 

I.  JUDICIAL  NOTICE. 

•=320  (Tenn.)  The  court  will  judicially  know 
tiiat  in  Tennessee  the  duty  to  make  loans  docs 
not  ordinarily  devolve  on  the  directors  of  a 
bank. — Green  v.  Officers  and  Directors  of  Knox- 
ville  Banking  &  Trust  Co.,  182  S.  W.  244. 

n.   FBESUMPTIOirS. 

^»58  (Tex.CivJkpp.)  In  ascertaining  when 
children  of  a  class  not  otherwise  determined 
shall  be  ascertained,  it  is  presumed,  under  the 
common  law,  that  a  man  or  woman  is  ca}>able 
of  having  issue  until  death. — Reeves  v.  Simp- 
son, 182  S.  W.  68. 

€=383  (Tez.Civ.App.)  It  will  be  i>re8umed  that 
a  surveyor  marked  a  comer  wmch  his  notes 
state  he  established  on  a  tree  locating  it — 
Goodrich  v.  West  Lumber  Co..  182  S.  W.  341. 
€=387  (Tex.Civ.App.)  The  failure  of  a  defend- 
ant to  produce  evidence  particularly  within  his 
knowledge  raises  a  presnmjption  against  him 
only   when   a  plaintiff,  having  the  burden  of 

Kroof  on  the  point,  has  produced  evidence  snf- 
cient  to  raise  an  issue  as  to  the  truth  of  his 
claim.— Texas  Co.  v.  Charles  Clarke  &  Co.,  182 
S.  W.  851. 

IV.  KEXJSVAXCr,  aCATEBIAUTT.  AND 
GOMPETENCT  UT  OENEBAI.. 

(B)  Res  GeatSB. 

€=3 1 21  (MoApp.)  In  an  action  for  price  of 
goods,  letters  and  telegrams  passing  between  the 
plaintiff  and  a  milling  company,  relating  to  the 
goods  sold  the  deceased  defendant,  were  admis- 
sible as  part  of  the  res  gestffi  to  show  to  whom 
the  plaintifF  extended  credit,  where  they  had 
been  submitted  to  the  deceased  and  he  had  sug- 
gested answers  to  be  made  to  them. — ^F.  Bat- 
tersley  Brokerage  &  Commission  Co.  t.  Humes, 
182  S.  W.  98. 

€=>I23  (Mo.App.)  Insured's  rep^  to  a  qnestion 
by  his  wife,  that  be  slipped  and  f^l  in  the  bath- 
room, held  admissible  as  res  gestee  in  an  action 
on  an  accident  policy.— Greenlee  v.  Kansas  City 
Casualty  Co.,  182  &  W.  138.  ,  , 
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V.  BEST  AHB  SSOOHSABT  EVTDEKOE. 

«B»I78  (MoJ^pp.)  Where  plaintifE  demanded  in- 
surance money  received  b^  defendant  under  a 
policy  which  covered  plaintiff's  grain,  and  a 
mill  that  was  destroyed,  a  copy  of  the  policy 
is  admissible  in  evidence,  the  original  having 
been  destroyed  after  payment  of  the  loss. — 
Penney  &  Penney  Feed  Co.  v.  Kramer,  182  S. 
W.  766. 

Vn.   ASMISBXONB. 

<A)   Hatiirc,  Form,  aad  Incldcnta   In  Oen- 
eral. 

«=s>207  (Mo.App.)  It  is  not  error  to  exclude, 
when  offered  by  defendant,  the  opening  state- 
ment of  plaintiff's  counsel  on  a  former  trial  of 
the  case.— Dubray  v.  Chicago  &  A.  By.  Co.,  182 
S.  W.  1092. 

«s>207  (Tex.CivApp.)  In  an  action  for  the 
rent  of  grazing  lands,  the  admissions  of  defend- 
ant as  to  the  pasturage  of  his  cattle  thereon, 
made  in  another  suit  between  him  and  another 
party,  were  admi«iible  in  evidence.— Warburton 
V.  Wilkinson,  182  S.  W.  711. 
«=s>220  (Mo.)  That  a  defendant  remained  silent 
when  a  clerk  of  codefendant  made  a  statement 
not  pertinent  to  a  questiaD  aaked  of  the  clerk 
by  defendant  while  the  clerk  was  on  another 
floor,  so  that  the  conversation  was  carried  on 
cither  through  a  speaking  tube  or  up  the  stair- 
way, while  codefendant  was  absent,  Keld  not 
admissible  as  an  admission  against  defendant. — 
State  ex  rel.  Tiffany  v.  Ellison,  182  S.  W.  996. 
•s»220  (Mo.App.)  In  an  action  for  negligently 
blinding  plaintlB,  testimony  by  the  process  serv- 
er that  defendant's  office  assistant  stated  in  de- 
fendant's presence  that  plaintiff  was  the  teacher 
whose  eye  he  put  out  with  iodine  held  admissi- 
ble as  an  admission,  not  being  denied.— Coffey 
V.  Tiffany.  182  S.  W.  496. 

(B)  By    Parties    or    Others    Interested    In 
■▼ent. 

«=»222  (Ky.)  In  an  action  on  the  bond  of  a 
I>olice  officer,  who  shot  the  plaintiff  and  claimed 
self-defense,  testimony  of  a  conversation  with 
tbe  officer  after  the  snooting  was  admissible  as 
an  admission  against  interest. — Forestal  v.  Na- 
tional Surety  Co.,  182  S.  W.  614. 

(K)   Proof  and  Iiilleot. 

«=92S5  (MoJ^pp.)  Tie  contention  that  there 
was  no  proof  of  the  number  of  bushels  shipped 
by  plaintiff  is  not  sustained  where  it  was  ad- 
mitted by  counsel  in  stating  the  case  that  there 
were  over  1,200  bushels  to  the  car.— Asbury  v. 
Evans,  182  S.  W.  786. 

Vm.  DECI.AKATION8. 

(A)   Natnre,  Vorm,  and  Incident*   In  Oen- 
eral. 

«=327l  (Tex.  Oiv.  App.)  Statements  between 
plaintiff  and  his  attorney  in  defendants'  absence 
are  inadmissible  on  the  question  of  the  agree- 
ment of  the  parties. — ^E«igle  Drug  Go.  v.  White, 
182  S.  W.  878. 

IX.  HEABSAT. 

«s>3l7  (Mo.Ai4>.)  In  an  action  for  damages  for 
negligent  delay  in  shipments  of  live  8to<x,  wit- 
nesses cannot  testify  to  matters  of  which  they 
have  no  knowledge,  snve  from  written  state- 
ments made  by  others.— Stbckwell  Co.  v.  Un- 
ion Pac.  Ry.  Co.,  182  S.  W.  829. 
«s>3l7  (Tez.Giv.App.)  In  explaining  the  ab- 
sence of  a  material  witness,  testimony  of.  de- 
fendant's agent  that  his  subagent  telephoned 
that  he  had  located  the  witness,  who  refused  to 
attend,  was  inadmissible  because  hearsay.— Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Reinbart,  182  8. 
W.  436. 

4=9318  (Ark.)  An  affidavit  attached  as  an  ex- 
hibit to  a  deposition  In  an  action  for  divorce 
•tating  that  affiant  at  plaintiCTs  request  had 


gone  to  see  his  wife  and  asked  her  to  return 
and  live  with  plaintiff,  and  that  she  had  refus- 
ed, was  but  written  hearsay  testimony  and  in- 
competent.—Johnson  y.  Johnson,  182  S.  W. 
897. 

4=s>3l8  (Tex.Civ.App.)  Where  a  material  wit- 
ness is  absent  and  nis  absence  is  not  satisfac- 
torily explained,  it  is  not  error  to  exclude  his 
awom  statement  made  before  the  trial. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Reinbart,  182  S.  W. 
436. 

4=9320  (Tex.Civ.App.)  In  an  action  by  con- 
tractor for  materials  used  in  school  building, 
testimony  of  value  thereof  by  expert,  admitting 
that  information  was  given  him  by  a  traveling 
man  to  whom  he  had  submitted  specificatioDS 
one  week  before  trial,  hM  erroneously  admit- 
ted.—Heldenfels  V.  School  Trustees  of  School 
Dist  No.  7,  San  Patricio  County,  182  S.  W. 
386. 

X.  DOOmCEMTART  EVIDENOE. 
(C)   Private  'Wrltinca  and  Pablleatlons. 

4s>352  (Tex.Civ.App.)  In  action  for  delay  in 
delivering  telegram,  preventing  addressee  from 
attending  funeral,  the  admission  of  a  time- 
table of  a  railroad  in  force  at  the  time  was  not 
error.— ManseU  t.  Western  Union  Telegraph 
Co.,  182  S.  W.  1178. 

(D)    Prodnctlon,    Anthentlcatlon,    and    Ef- 
fect. 

<S=»378  (Ky.)  lietter  written  by  railroad  freight 
claim  adjuster  in  reply  to  and  referring  to  claim 
made  by  shipper,  held  prima  facie  genuine,  and 
admissible  without  proof  of  the  handwriting  or 
other  proof  of  its  authenticity. — Louisville  &  N. 
R.  Co.  V.  B.  J.  G'Brien  &  Co..  182  S.  W.  227. 
^=>380  (Ky.)  In  a  personal  injury  action  X- 
ray  photographs  not  properly  accredited  should 
not  be  received.— Indian  Creek  Coal  Co.  v.  Wal- 
cott,  182  8.  W.  631. 

XI.    FABOI.  OB  EXTRINSIC  EVIDENCE 
AFFECTING   WBITINOS. 

(A)   Oontradlcttnar,  TarylnK,  or  Adding  to 
Terms    of   Written    Inatrnment. 

Qs>387  (Mo.App.)  In  an  action  on  tax  bills  to 
cover  the  cost  of  a  sidewalk,  the  recorded  ordi- 
nance under  which  the  work  was  done  cannot 
be  supplanted  by  parol  evidence  of  a  lost  ordi- 
nance.—City  of  Hnntsville  v.  Eatherton,  182  S. 
W.  767. 

€=3397  (Mo.App.)  Evidence  as  to  agreement 
with  real  estaf^  broker  held  admissible  because 
option  given  the  broker  was  not  a  contract 
within  the  parol  evidence  rule. — Bowers  v.  Bell, 
182  S.  W.  1068. 

€=»4I7  (Mo.App.)  Evidence  as  to  agreement 
with  real  estate  broker  held  admissible  under 
exceptions  to  the  parol  evidence  rule,  admitting 
parol  evidence  where  part  only  of  real  agree- 
ment ia  reduced  to  writing,  and  also  admissible 
because  option  given  tbe  broker  was  not  a  con- 
tract within  that  rule.— Bowers  ▼.  Bell,  182  S. 
W.  1068. 

«=94I9  (Ark.)  Where  a  contract  for  the  sale  of 
a  hotel  recited  a  consideration  of  $16,000  and 
a<Anowledged  receipt  thereof,  parol  evidence 
was   admissible  to  show  that  other  sums  end 

foods  also  formed  a  part  of  the  consideration. — 
lockaday  v.  Warmack,  182  S.  W.  263. 
4s>4l9  (MoA.pp.)  In  view  of  the  statute  per- 
mitting plea  of  nllnre  or  partial  failure  of  con- 
sideration for  note,  parol  evidence  that  no  con- 
sideration was  received,  or  that  the  considera- 
tion wholly  or  partly  failed,  is  admissible. — 
Davidson  v.  Si^tscanfsky,  182  S.  W.  106. 
4=3420  (Tex.Civ.App.)  In  an  action  for  goods 
gold  and  delivered  on  the  buyer's  order  to  the 
seller's  salesman,  parol  evidence  was  admissi- 
ble to  show  that  the  written  order  was  not  to 
be  delivered  to  the  seller  to   be  filled   within 
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30  days.— National  Novelty  Import  Co.  t.  Dun- 
can, 182  S.  W.  888. 

(C)  Separate    or    Sabaeaaeat    Oral    A^ree- 
meat. 

®»44l  (MoJk.pp.)  Parol  evidence  that  a  note 
payable  on  a  certain  day  was  to  be  extended 
was  inadmissible. — Davidson  v.  Spitscaufsky, 
182  S.  W.  106. 

€=>44l  (Mo.App.)  In  an  action  for  breach  of 
warranty  of  a  rope,  evidence  of  conversation 
with  iiRent  of  seller  to  show  that  a  certain 
time  was  a  reasonable  time  held  properly  ex- 
cluded, where  written  contract  did  not  fix  the 
time. — Metropolitan  St.  Ry.  Co.  v.  Broderlck 
Rope  Co.,  182  S.  W.  765. 

^TT-xHI  (Mo.App.)  Evidence  as  to  agreement 
with  real  estate  broker  held  admissible  to  prove 
prior  or  contemporaneous  collateral  parol 
agreement  within  that  rule. — Bowers  v.  BeU, 
182  S.  W.  1068. 

^=>44l  (Tex.Civ.App.)  Where  architect  onir'red 
school  building  roof  changed  ttom  tile  to  mirtal, 
at  no  difference  in  cost,  testimony  of  parol 
agreement  to  pay  for  difference  held  inpToi>ftly 
admitted  to  vary  written  order  in  abspnt-n  of 
participation  by  contractor  in  alleged  fraud  of 
architect. — Heldenfels  v.  School  Trustees  of 
School  Dist.  No.  7,  San  Patricio  County,  182 
S.  W.  386. 

(U)   Constraotlon    or   Application    ot   Ijaa- 
■raase  of  'Wrtttea  Inatrnment. 

4=>448  (Ky.)  Where  the  meaning  of  a  written 
contract  is  ambiguous  parol  evidence  is  admis- 
sible to  explain  the  writing,  that  its  meaning 
may  be  submitted  to  the  jury.— Nolin  MiUing  Co. 
V.  White  Grocery  Co.,  182  S.  W.  191. 
<Sis>450  (Ky.)  Under  Ky.  St.  I  4051a,  held,  that 
parol  evidence  might  be  received  to  explain  that 
an  order  of  the  fiscal  court  making  payment  to 
the  county  clerk  for  note  clerk  and  extra  clerk 
was  in  payment  for  certifying  to  the  county  au- 
ditor the  amount  of  liens  due  as  shown  by  con- 
veyances on  record. — Ray  v.  Woodruff,  182  S. 
W.  662. 

^=>450  (Tex.CiT.App.)  An  ambiguous  contract 
is  one  obscure  In  meaning  through  indefiniteness 
of  expression  or  having  a  double  meaning. — 
Tom  V.  Roberson.  182  S.  W.  698. 
9s>457  (Ky.)  Where  the  meaning  o*  a  written 
contract  is  to  be  interpreted  in  the  light  of  a 
trade  usage  giving  its  words  a  peculiar  meaning, 
parol  evidence  is  admissible  to  explain  the  writ- 
ing that  its  meaning  may  be  submitted  to  the 
jury.— Nolin  Milling  Co.  v.  White  Grocery  Co., 
182  S.  W.  191. 

9s>457  (Mo.App.)  Trade  terms  in  a  written 
contract  may  be  defined  by  paroL — ^Dinuba 
Farmers'  Union  Packing  Co.  v.  J.  M.  Anderson 
Grocer  Co.,  182  S.  W.  1036. 
<8=>460  (Tex.OIv.App.)  Where  a  call  in  field 
notes  of  a  survey  does  not  refer  to  objects  on 
the  ground  indicating  the  surveyor's  footsteps, 
such  call  cannot  be  controlled  by  parol  evidence 
of  such  objects,  except  in  actions  to  correct  mis- 
take: but  evidence  of  facts  extraneous  to  the 
call  is  admissible,  in  aid  of  a  call  found  in  field 
notes,  to  remove  an  ambiguity,  and  determine 
which  of  two  or  more  conflicting  calls  shall  pre- 
vail.—Goodrich  V.  West  Lumber  Co.,  182  8.  W. 
341. 

€=»46l  (Tex.CSv.App.)  In  action  on  policy  on 
stock  of  lumber  which  insurer  claimed  to  be 
void  for  want  of  inventory  required  by  policy, 
evidence  that  before  its  issuance  insurer's  agent 
told  insured  what  inventory  should  contain,  that 
he  followed  such  instruction,  and  that  his  inven- 
tory was  approved  by  agent  held  admissible. — 
Camden  Fire  Ins.  Co.  v.  xarbrough,  182  S.  W. 
66. 

4s>46l  (Tex.Civ.App.)  Where  the  general  de- 
scription of  a  deed  recited  an  amount  of  land 
intended  to  be  conveyed  less  than  the  specific 
boundaries  given  tlierein  included,  parol  evi- 
dence was  not  admissible  to  alter  the  calls  given 


in  the  description  of  the  land  to  include  only 
the  recited  amount,  although  it  is  admissible 
to  explain  a  latent  ambiguity. — Standefer  v. 
MiUer,  182  S.  W.  1149. 

Where  the  calls  of  a  deed  were  made  by  mis- 
take, correction  of  the  instrument  under  the 
rules  of  pleading  in  such  cases  is  the  proper 
remedy,  and  not  the  introduction  of  ^arol  evi- 
dence as  to  the  correct  calls  in  an  action  to  re- 
cover part  of  the  land  conveyed. — Id. 

xn.   OPINION  EVIDENCE. 

(A)  CSoncIantona  and  Opinions  ot  'Wltneaa- 
ea  In  General. 

<S=»474  (Tex.CivApp.)  Plaintiff,  who  had  ship- 
ped hogs  a  number  of  times,  may  testify  as  to 
the  normal  shrinkage  of  hogs  resulting  frtm 
shipment.— Southern  Kansas  Ry.  Co.  of  Texas 
v.  Hughey.  182  S.  W.  361. 

(B)    anbjeets    of   B:xpert    Testimony. 

®::»505  (Ky.)  A  question  put  to  an  expert  tes- 
tifyini;  from  information  gained  by  personal  ob- 
servation must  call  for  an  opinion,  and  not  for 
a  conclusion  on  bis  opinion. — ^Taylor  Coal  Go. 
V.  Miller,  182  S.  W.  920. 

^^507  (Mo.App.)  In  action  for  injuries  to  op- 
erator of  a  truck,  it  is  improper  to  permit  ex- 
perts to  testify  as  to  the  effiect  of  its  use  in 
certain  ways.— White  v.  Ennis  Coffee  Co.,  182 
S.  W.  775. 

(C)  Competenejr  ot  Blzperts. 

<S=»543  (Tex.Civ.Ai>p.)  A  practicing  physician 
was  improperly  allowed  to  testify  as  to  the  mar- 
ket value  of  bananas  at  the  shipping  point, 
where  he  could  not  say  he  had  ever  seen  the 
bananas  and  did  not  know  how  many  were  in 
a  car  or  their  grade.— Illinois  Cent.  R.  Co.  v. 
Freeman,  182  S.  W.  369. 

(D)  Exantlnatlon    of    Experts. 

®=>553  (Ky.)  Hypothetical  question  moat  in- 
corporate the  facts  concluBTvely  proven,  and 
facts  which  the  testimony  tmds  to  establish, 
and  such  as  the  jury  may  find. — Kentucky  IVao- 
tion  &  Terminal  Co.  v.  Humphrey,  182  S.  W. 
854. 

A  hypothetical  question  put  to  a  physician 
held  objectionable  because  incorporating  state- 
ments not  justified  by  the  evidence. — Id. 

(F)  BSect  of  Opinion  Evldenoe. 

®=3570  (Ky.)  Expert  testimony  is  regarded  by 
law  as  the  weakest  character  of  testimony. — 
Kentucky  Traction  &  Terminal  Co.  v.  Hum- 
phrey, 182  S.  W.  854. 

<&=357 1  (Ark.)  Expert  opinion  is  admissible,  but 
not  conclusive,  on  the  question  ti  value  of  an 
attorney's  services.— Sain  v.  Bo«de,  1^  S.  W. 
515. 

€=3571  (MoApp.)  In  an  action  for  negligently 
blinding  one  of  plaintiff's  eyes,  where  the  claim 
was  merely  that  defendant  administered  the 
wrong  kind  of  medicine,  and  not  that  he  erred 
in  judgment,  expert  testimony  as  to  the  cause 
of  the  accident  is  merely  advisory. — Coffey  v. 
Tiffany.  182  S.  W.  496. 

XTV.  WEIGHT  AND   SUTFIOIENCnr, 

$=>587  (Tex.Ciy.App.)  A  material  fact  or  issue 
may  be  established  as  well  by  circumstantial  as 
by  direct  evidence. — J.  M.  Guffey  Petroleum  Co. 
V.  Dinwiddle,  182  S.  W.  444. 
€=3588  (Ky.)  In  an  action  against  a  water 
company  for  flooding  plaintiff's  house,  held,  that 
a  theory  inherently  impossible  could  not  sup- 
ply the  required  scintilla  of  evidence,  so  that 
defendant's  motion  for  a  directed  verdict  should 
have  been  given. — Louisville  Water  Co.  v.  Lally, 
182  S.  W.  186. 

€=>589  (Tex.Civ.App.)  In  trespass  to  try  title, 
the  unsupported  testimony  of  a  defendant  was 
legally  sufficient  to  sustain  a  verdict  that  the 
tract  of  land  involved,  part  of  a  larger  tract 
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conveyed  to  defendant  and  by  bim,  with  the  ex- 
ception of  the  tract  in  litigation  conveyed  to 
plaintiffs,  did  not  belong,  by  way  of  a  trust 
agreement,  to  plaindSs  under  their  agreement 
with  defendant.— Dewees  v.  Nicholson,  182  S. 
W.  396. 

^=»589  (Tei.CSv.App.)  In  an  action  on  a  note 
and  tc  foreclose  a  deed  of  trust,  where  the  de- 
fendaAft  claimed  a  homestead  in  part  of  the 
land,  the  trial  judge  was  not  bound  to  believe 
their  etatementa. — Bogart  v.  CJowboy  State  Bank 
&  Trust  Co.,  182  S.  W.  678. 
«=>597  (Tex.Civ.App.)  To  support  a  verdict 
there  must  be  more  than  a  scintilla  of  evidence ; 
there  must  be  evidence  sufficient  to  warrant  a 
reasonable  belief  of  the  existence  of  the  fact 
sought  to  be  inferred. — Canode  v.  Sewell,  182  S. 
W.  421. 

EXAMINATION. 

See  Witnesses,  <^=>244-287. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=>254-270,  601,  1040 ; 
Pleading,  <S=>228. 

EXCEPTIONS,  BILL  OF. 

See  Api>eal  and  Error,  9=3511,  544;    Criminal 
Law,  «=»1()00-1095. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s>130,  182,  228. 

EXCHANGE  OF  PROPERTY. 

9=37  (Ark.)  Agreement  in  exchanging  lands 
that  each  party  should  pay  taxes  on  the  land 
acquired  by  the  exchange  held  to  contemplate 
payment  of  special  levee  district  assessments. — 
Hockaday  r.  Warmack,  182  S.  W.  263. 

9=>8  (Ark.)  In  an  action  to  cancel  and  set 
aside  a  deed  and  Mil  of  sale  given  in  exchange 
for  personal  property,  evidence  held  sufficient 
to  support  the  chancellor's  finding  that  there 
was  a  total  want  of  consideration  to  plnin- 
tiffs  for  the  transfer  of  the  land  and  personalty. 
— Liudsey  v.  Ritchey,  182  S.  W.  901. 
®=>I3  (Tex.CMv.App.)  Where  plaintiff  relied  on 
a  contract  whereby  he  was  to  exchange  a  cer- 
tificate of  stock  for  a  set  of  tools,  and  it  ap- 
peared that  he  offered  to  deliver  the  stock,  but 
was  told  by  defendant's  agent  to  wait  until  de- 
mand was  made,  plaintiff  was  entitled  to  recov- 
er, though  there  had  been  no  delivery. — West 
Texas  Suppl;?  Co.  v.  Dunivan,  182  S.  W.  425. 
Where  plaintiff  claimed  a  set  of  tools  under 
a  contract  with  defendant  corporation,  testi- 
mony by  one  who  was  subsequently  manager 
that  plaintiff  entered  into  a  different  contract 
with  him  for  the  acquisition  of  the  tools  is  ad- 
missible.— Id. 

EXECUTED  TRUSTS. 

See  Tmsts,  «s»114. 

EXECUTION. 

See  Attachment;    E^cemptions;    Garnishment; 
Principal  and  Agent,  «=»71,  79. 

V.  STAT,  QVASHnrO,  VAOATINO,  AND 
REI.I£F   AGAINST   EXSCUTION. 

9=3 1 63  (Ark.)  In  proceeding  to  quash  execution 
on  ground  that  judgment  was  rendered  without 
service  on  petitioner  or  notice  on  his  part,  pre- 
ponderance of  evidence  held  to  show  that  at- 
torney for  another  party  defendant  did  not  en- 
ter the  appearance  of  the  petitioner. — Hall  v. 
Huff,  182  S.  W.  535. 

9=»I72  (Tex.Civ.App.)  In  suit  to  restrain  sale 
by  constable   under  execution  to  satisfy  judg- 


ment, judgment  creditor  held  necessairpar^ 
defendant.— Allen  v.  Carpenter,  182  S.  W.  430. 

▼I.    CLAIMS   BT  THIRD   FERSOKS. 

^»I9I  (Tex.(3iv>App.)  By  direct  provision  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  3740, 
levying  on  and  sale  under  execution  of  property 
in  which  the  debtor  has  merely  an  interest,  with- 
out right  to  exclusive  possession,  is  made  by 
giving  notice  to  the  person  entitled  to  the  pos- 
session, and  a  levy  made  by  taking  actual  pos- 
session cannot  stand  as  legal  on  the  ground  that 
the  debtor  bad  an  interest  in  the  property, 
though  not  exclusive. — Kimbrough  v.  Severing, 
182  S.  W.  403. 

Vn.   SAIiE. 

(B>  Title  and  Rlchts  of  P«r«luuer. 

9=>268  (Tex.Clv.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  8744,  where  a  tenant 
pledged  his  cotton  crop  to  his  landlord  to  se- 
cure advances,  a  judgment  creditor  of  the  ten- 
ant was  not  entitled  to  possession  of  the  cot- 
ton or  to  any  interest  therein  by  levy  and  sale 
to  himself  under  execution,  unless  he  complied 
with  the  conditions  of  the  pledge.— Kimbrough 
T.  Bevering,  182  S.  W.  408. 


XXL  WRONGFXTI.  EXECUTIOK. 

9=>46l  (Tex.Civ.App.)  For  an  nnauthorized 
levy  of  executi<m  against  a  tenant  farmer  on 
cotton  which  the  latter  had  sold  to  the  land- 
lord, the  landlord  was  entitled  to  recover  the 
value  of  all  cotton  appropriated  by  virtue  of  the 
execution  and  levy,  whenever  and  by  whomso- 
ever the  appropriation  was  made. — ^Kimbrough 

V.  BevMing,  18Z  S.  W.  403. 

<6=s>466  (Ky.)  An  execution  defendant  cannot 
have  jud^ent  for  damages  against  the  sheriff 
and  the  judgment  plaintiff,  where  at  the  direc- 
tion of  tne  latter's  attorney  the  sale  on  execu- 
tion was  abandoned,  and  the  property  left  in 
possession  of  the  debtor,  and  though  he  gave  a 
purchase  bond,  he  was  never  required  to  pay  it. 
—Heard  v.  Higginbotham,  182  S.  W.  846. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;    Trusts ;    WUla; 
Witnesses,  iS=»138-178. 

VI.  AIXOlVAirCE  AND  PAYMENT  OF 

OJJkJMB. 

(A)  U«bllUle«  of  Bstate. 

4=>22l  (Mo.App.)  On  a  claim  for  services  to 
deceased,  evidence  held  to  sustain  plaintitTs 
burden  of  showing  that  deceased  intended  to 
pay,  and  plaintiff  intended  to  charge,  for  the 
services. — Coates  ▼.  Dunnivant,  182  S.  W.  821. 

(C)   Dlapnted  Claims. 

9=>245  (Mo.App.)  Where  administrator  went  to 
trial  on  the  merits  without  objection  for  want 
of  notice  of  the  filing  of  amended  statement  of 
claim,  this  objection  was  waived. — Coates  ▼. 
Dunnivant,  182  S.  W.  821. 

An  administrator,  by  going  to  trial  on  the 
merits,  waived  the  objection  that  the  original 
claim  was  not  sufficient  on  whidi  to  base  an 
amendment.— Id. 

vn.  DISTRIBUTION  OF  ESTATE. 

9=>296  (Ky.)  In  suit  under  Civ.  Code  Prac.  i 
428,  by  heir  against  administratrix  for  a  set- 
tlement of  the  estate,  order  of  distribution  to 
such  heir,  made  more  than  nine  months  after 
the  qualification  of  the  administratrix,  and 
when  there  were  no  unsettled  claims  against 
the  estate,  was  proper.— Stratton  v.  Wilson,  182 
S.  W.  858. 
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^5>3I5  (Mo.App.)  A  final  settlement  and  order 
of  distribntioD  in  the  probate  court  haa  the 
force  of  a  judgment  aa  to  all  matters  necessarily 
involved  in  the  settlement. — Einstein  y.  Strotb- 
er,  182  S.  W.  122. 

X.  ACTIONS. 

«=>449  (Ky.)  l%at  testatrix  lived  with  defend- 
ant, who  nursed  and  attended  her,  nnder  testa- 
trix's agreement  to  pay  a  reasonable  compensa- 
tion therefor,  Xeld  allegation  of  an  express  con- 
tract not  supported  by  evidence  of  implied  eon- 
tract  arising  from  acceptance  and  rendition  of 
such  sprvices.— Bishop  v.  Newman's  ETx'r,  182  S. 
W.  165. 

9=>450  (Ky.)  Where  defendant's  answer  to  ex- 
ecutor's petition  seeking  recovery  of  money  be- 
longing to  estate  was  that  defendant  had  ex- 
pended the  money  under  direction  and  for  bene- 
fit of  testatrix,  the  burden  was  on  defendant  to 
show  expenditure  as  alieiced. — Bishop  v.  New- 
man's Ex'r,  182  S.  W.  166. 

9=3451  (Mo.App.)  In  action  for  board,  nursing, 
and  services  furnished  plaintiff's  deceased  moth- 
er, evidence  held  to  make  question  for  jury  as 
to  whether  there  was  an  agreement  to  paj  there- 
for.—Le  Count  V.  Fountain's  Estate,  1^  S.  W. 
102. 

In  suit  against  estate  for  services,  though  de- 
fendant did  not  plead  payment,  held,  that  in- 
struction should  have  directed  deduction  from 
value  of  services  of  amount  which  will  directed 
to  be  paid  for  such  services. — Id. 
«=>453  (Mo.App.)  Where  the  plaintitF  sued  cer- 
tain persons  as  administrators  of  the  estate, 
the  judgment  could  not  run  against  them  indi- 
vidually with  an  award  of  execution,  but  should 
have  run  against  them  in  their  representative 
capaci^.— Powers  v.  Oonran,  182  S.  W.  1012. 


ZX.  ACCOUNTIKO  AND  SETTIiEMENT. 


(D>  Coats 


9=>488  (Ark.)  At  common  law  an  executor  was 
not  allowed  compensation,  a  rule  changed  in  Ar- 
kansas by  statute. — Gordon  v.  Greening,  182  S. 
W.  272. 

«s>490  (Ark.)  tTnder  Kirby's  Dig.  I  184,  pro- 
viding the  maximum  compensation  for  executors, 
where  testator's  will  provided  that  his  executor 
should  receive  $150  per  month  for  carrying  on 
testator's  business  for  three  years  and  winding 
op  the  estate,  an  additional  allowance  to  the  ex- 
ecutor of  a  2  per  cent,  commission  on  funds  dis- 
tributed to  legatees  was  erroneous. — Gordon  v. 
Greening,  182  S.  W.  272. 

<B))   Statins.    SettltB*,    Opcalavt    ma*    Re- 
view. 

9=95 1 6  (Mo.App.)  Where  allowance  of  commis- 
sion to  an  administrator  on  approval  of  his  final 
settlement  was  induced  by  negligence  of  plain- 
tiff, there  was  no  mistake  or  fraud  entitling  him 
to  equitable  relief.— EUnstein  v.  Strother,  182  S. 
W.  122. 

Mistake  in  administrator's  right  to  commis- 
sion on  note  collected  for  the  estate,  though  be- 
longing to  another,  held  a  mistake  of  law,  for 
the  correction  of  which  no  action  would  lie  aft- 
er the  term  in  which  administrator's  final  ac- 
count was  approved. — Id. 

Allegations  of  petition,  in  suit  in  equity  to  set 
aside  probate  judgment  approving  defendant's 
final  settlement  as  administrator,  held  not  to 
show  that  plaintitF  availed  himself  of  adequate 
remedies  at  law. — Id. 

Any  fraud  in  allowance  of  commission  to  an 
administrator  on  his  final  settlement  held  not 
fraud  in  procuring  the  settlement  so  as  to  af- 
ford ground  for  setting  it  aside. — Id. 

EXEMPLARY  DAMAGES. 

See  Damages,  9=>87. 


EXEMPTIONS. 

See  Bankruptcy,  «=»396;    Homestead. 

X.  NATUBE  AND  EXTENT. 
(C)   Property  and  Rlvhte  Exempt. 

C=>57  (Tex.Civ.App,)  Insurance  money  on  A 
homestead,  occupied  as  such,  when  ins[i(«d  by 
the  purchaser,  under  express  reservatio  of  a 
vendor's  lien,  without  agreement  to  inrare  for 
the  benefit  of  the  vendor,  was  not  subject  to 
payment  of  the  vendor's  foreclosure  judgment 
against  the  purchaser. — Stratton  v.  Westtmester 
Kre  Ins.  Co.  of  New  Tork,  182  S.  W.  4. 

EXPERT  TESTIMONY. 

See  Grimiaal  Law,  «=>474 ;   Bridence,  «=>505- 
871. 

EXPLOSIVES. 

See  Nuisance,  ^s>T2;    Steam,  9=96w 

9=>8  (Ky.)  Owner  of  building  storing  dynamite 
and  caps  on  a  loft  therein  held  negligent  and 
liable  for  injuries  to  son  of  a  person  permitted 
to  use  the  building  where  he  knew  the  boy 
frequently  went  on  the  loft— Miller  r.  (chand- 
ler, 182  S.  W.  833. 

EXPRESS  MESSENGERS. 

See  Camera,  <S=>241.  307. 

EXTENSION. 

See  Landlord  and   Tenant,   «=>90;    Principal 
and  Surety,  ^»10^ 

EXTRADITION. 

IX.  IXTEBSTATE. 

«=>2I  (Tex.Cr.App.)  The  laws  of  Texas  (Ver- 
non's Ann.  Code  Cr.  Proc  art  1088)  touching 
the  return  of  criminals  to  other  states  are  gov- 
erned by  the  federal  act  touching  the  matter. — 
Ex  parte  Goodman,  182  S.  W.  1120. 
«S932  (Tex.Cr.App.)  A  complaint  filed  in 
Louisiana  charging  violation  of  ita  criminal  law, 
based  only  upon  bdief  or  information,  is  in- 
sufficient as  authority  for  a  reauisition  demand 
on  the  Governor  of  Texas  for  tne  return  of  the 
offender.— Ex  Parte  Goodman,  182  S.  W.  U20. 
«=>39  (Tex.Cr.App.)  Under  the  act  of  Con- 
gress and  the  laws  of  Texas  (Vernon's  Ann. 
Code  Cr.  Proc.  I&IB,  art.  1088),  an  affidavit 
that  affiant  had  good  reason  to  and  did  believe 
that  a  party  was  a  fugitive  from  justice  from 
Louisiana,  where  he  had  committed  a  criminal 
offense  under  the  laws  of  Louisiana,  and  that 
he  fled  into  Texas,  where  he  might  be  found, 
was  insufficient  to  justify  the  alleged  criminal's 
arrest  as  a  fugitive  from  Justice.— Kx  Parte 
Goodman,  182  S.  W.  1120. 

FACTORS. 

See   Brokers;    CnsbMns   and    Usages,   ^=>12; 
Principal  and  Agent 

$=325  (Tex.Civ.App.)  Where  an  uninstracted 
factor  endeavors  to  secure  the  fair  market  val- 
ue, he  is  not  liable  in  damages,  though  he  sells 
for  less  than  the  market  value. — Wm.  D.  Cleve- 
land &  Sons  v.  Jamison,  182  S.  W.  1175. 
9=>47  (Tex.CivApp.)  In  the  absence  of  an 
agreement  or  direction  to  the  contrary  before 
advancementa  made,  a  factor  who  has  made  ad- 
vancemente  may,  over  his  principal's  objec- 
tion, sell  enough  of  the  goods  to  reimburse  him- 
.self.— Wm.  D.  Cleveland  &  Sons  v.  Jamison, 
182  S.  W.  1175. 

Factors,  who  had  advanced  approximately  the 
value  of  cotton  consigned  to  them  for  sale,  held 
authorized  to  sell  the  cotton  at  what  seemed  to 
them  the  market  price,  where  the  principal  had 
authorized  tbem  to  use  theit  best  judgment  and 
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failed  to  comply  with  their  demand  to  remit  the 
difference  between  the  amount  advanced  and 
the  market  price  when  tiie  demand  was  made. 
-Id. 

FALSE  IMPRiSONMENT. 

I.   OZVn.  T.TABTT.ITT. 

(A)  Aota  CoaatltatlDV  False  Imprlaomnent 
«Bd  Uabilltr  Therefor. 

^=s>4  (Mo.App.)  In  an  action  for  punitive  dam- 
axes  for  wrongfully  excluding  plaintiff  from  its 
train  and  in  procuring  his  arrest  on  a  false 
charge,  "malice"  means  intentional  doing  of  a 
wrongful  act  in  a  reckless  manner. — Davis  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  182  S.  W.  826. 
4s»7  (Mo.App.)  Where  the  servants  of  a  rail- 
road company  wrongfully  excluded  plaintiff 
from  a  train  and  had  him  arrested,  the  fact  that 
he  was  arrested  on  a  warrant  is  no  defense  to 
an  action  for  false  imprisonment;  the  charge 
being  unfounded. — Davis  v.  Chicago,  R.  I.  ft 
P.  Ry.  Co.,  182  S.  W.  826. 

Where  the  servants  of  a  railroad  company 
wrongfully  excluded  plaintiff  from  a  train  and 
secuiid  bis  arrest  on  the  false  charge  that  he 
was  intoxicated,  plaintiff  mav  recover  for  the 
false  imprisonment  without  showing  an  acquit- 
tal where  the  prosecution  was  abandoned. — Id. 
^=3 1 5  (MoApp.)  It  being  the  duty  of  a  rail- 
way station  agent  to  protect  the  property  at 
the  station  and  persons  rightfully  assembled 
there,  the  railroad  company  is  liable  where  he 
wrongfully  procured  the  arrest  of  a  prospective 
passenger  on  the  false  claim  that  he  was  in- 
toxicated.—Davis  V.  Chicago,  R.  L  ft  P.  Ry. 
Co..  182  S.  W.  826. 

(B)  Aetloaa. 

^s>3l  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  damages  for  securing  his  im- 
prisonment on  a  false  charge  of  intoxication, 
evidence  held  to  show  an  abandonment  of  the 
prosecution.- Davis  v.  Chicago,  R.  I.  &  P.  Ry. 
Co..  182  S.  W.  826. 

^936  (Mo.App.)  Where  the  defendant  railroad 
company  wrongfnll^  excluded  plaintiff  from  its 
train  and  eecared  his  arrest  under  a  false  charge 
of  intoxication,  so  that  he  was  incarcerated  for 
almost  a  day,  when  the  prosecution  was  drop- 
ped, an  award  of  $1,520  punitive  damages  is 
not  excessive.- Davis  v.  C!hicago,  R.  I.  &  P. 
By.  Co..  182  S.  W.  826. 

Plaintiff,  wrcmgfuUy  arrested  and  imprisoned, 
though  no  actual  damages  were  pleaded,  other 
than  the  wrongful  and  malicious  arrest,  etc.,  ia 
entitled  to  nominal  damages.— Id. 

FALSE  STATEMENT. 

See  .Bankruptcy,  $=>407. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  C<xnmerce,  «s»27;  Courts,  $s>489:  Jury, 
«=>11 ;  limitation  of  Actions,  €s»127;  Mas- 
ter and  Servant.  «s>228,  256,  276,  281,  284, 
286 ;  Removal  of  Causes,  <^=>3 ;  Statutes,  <9s> 
279. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  «s9lll,  228,  27a 

FEES. 

See  Attorney  and  Client,  «=>140-166;  Ooun- 
ties,  <8=>77. 

FEE  SIMPLE. 

See  Deeds,  <^=>124 ;   Wills,  «=>600,  608. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  <S=>177-201,  216,  278, 
287,294. 

FENCES. 

See  Railroads,  «=»411. 

FILING. 

See  Assignments  for  Benefit  of  Creditors,  ^3> 
208 ;  Depositions,  4=979 ;  Indictment  and  In- 
formation, 4=943. 

FINDINGS. 

See  Appeal  and  Brror,  «=>1008-1Q22,  1071; 
Trial,  «=>351,  352,  395-404. 

FIXTURES. 

4=s>IS  (Mo.App.)  Articles  necessary  to  fix  up  a 
store  building  as  a  post  office,  put  in  it  at  the 
time  of  its  lease  as  a  post  office,  and  leased 
therewith,  hdd  not  fixtures,  so  as  to  pass  by 
execution  sale  of  the  realty. — Cunningham  v. 
Von  Mayes,  182  S.  W.  1069. 
^9 1 8  (Mo.App.)  Where  machinery  is  perma- 
nently attached  to  a  building  and  the  soil  by 
the  purchaser  and  mortgagor  of  the  realty  in  ef- 
fecting the  purpose  of  his  purchase  to  inst^  a 
mill  in  the  building,  it  becomes  a  part  of  the 
freehold  and  passes  to  the  mortgagee  on  fore- 
closure—Citizens' State  Bank  of  Birch  Tree  v, 
Martin,  182  S.  W.  1022. 

4=935  (MaApp.)  In  an  action  to  determine  the 
rights  of  a  mortgagee  of  land  and  the  mort- 
gagee of  machinery  permanently  attached  there- 
to by  the  owner  and  mortgagor  of  the  land  for 
mill  purposes,  evidence  held  insufficient  to  sup- 
port a  finding  in  favor  of  the  chattel  mortgagee. 
— Citizens'  State  Bank  of  Birch  Tree  v.  Mar- 
tin, 182  S.  W.  1022. 

FLOWAGE. 

See  Waters  and  Water  Courses,  4=9171. 

FORECLOSURE. 

See  (Thattd  Mortgagee,  4=9278;  Mortgages, 
4=9660. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=9642,  666. 

FORFEITURES. 

See  Contracts,  4=9318 ;  Easements,  4=>81 ;  In- 
soranee,  4=3335,  349,  378-396,  7BO-76e. 

FORGERY. 

See  Banks   and   Banking,   4=9l48;    Bills  and' 
Notes,  4=»377;    Criminal  Law,  4=9351,  872, 

4=3 1 2  (Tex.Cr.App.)  To  constitute  forgery  of 
an  order  to  deliver  goods,  the  party  to  whom 
it  is  directed  need  not  accept  or  comply  with 
it,  or  be  able  to  do  so.— Townser  v.  State,  1^ 
S.  W.  1104. 

4=9 1 6  (Tex.Cr.App.)  Where  evidence  showed 
that  accused  forged  payee's  name  to  a  check 
issued  by  county  treasurer  for  a  road  warrant, 
and  in  order  to  cash  it  at  depositary  bank  in- 
dorsed his  own  name  thereon  under  bank's 
custom  requiring  persons  cashing  checks  to  in- 
dorse their  names  thereon,  and  accused's  name 
was  last  indorsement  appearing  on  check,  it  was 
not  error  to  submit  the  count  for  passing  forg- 
ed check  to  jury.- Fry  v.  State,  182  S.  W.  331. 
4=929  (Tiex.Cr.App.)  Indictment  charging  ac- 
cused with  forging  payee's  name  to  road  work 
warrant  issued  by  county  treasurer,  held  not 
insufficient  for  failure  to  allege  facts  showing 
drawer's  authority  to  act  as  treasurer  and  to 
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issue  check*  againat  coonty  funds.— Fry  t. 
State,  182  S.  W.  331. 

«=s>29  (Tex.Or.App.)  An  indictment  for  forgery 
of  an  order  to  deliver  goods  and  charge  them  to 
the  purported  malcer,  need  not  allege  that  the 
order,  if  genuine,  could  have  created  any  pe- 
cuniary obligation.— Townser  v.  State,  182  S. 
W.  1104. 

The  indictment  for  forgery  of  an  order  to  a 
salesman  in  a  store  to  deliver  goods  need  not 
allege  that  he  himself  had  goods  for  sale,  or  was 
empowered  to  furnish  them. — Id. 

The  indictment  for  forgery  of  an  order  on  a 
company  for  goods  need  not  allege  whether  it 
was  a  firm  or  a  corporation,  its  name  not  being 
alleged  to  have  been  forged.— Id. 
^»34  (Tez.Cr.App.)  Under  an  indictment  for 
forgerv  of  an  instrument  purporting  to  be  the 
act  or  "Mariah  Thorn,"  held,  that  there  was 
no  fatal  variance  where  the  copy  of  the  in- 
strument showed  that  the  name  signed  to  it  was 
"Marih  Thorn."— Lofton  v.  State,  182  S.  W. 
310. 

«=s»37  (Tex.Cr.App.)  In  a  prosecution  for  for- 
gery of  an  instrument  purporting  to  be  the  act 
of  "Mariah  Thorn,"  the  forged  check  which 
had  been  copied  in  the  indictment  and  appeared 
to  be  signed  by  "Marih  Thorn"  was  admissible. 
—Lofton  V.  State,  182  S.  W.  310. 

In  prosecution  for  forgery  of  check  for  $16, 
purporting  to  be  the  act  of  "Mariah  Thorn, 
evidence  tuat  defendant  presented  to  witness  at 
a  bank  a  check  on  such  bank  purporting  to  be 
signed  by  Mariah  Thorn,  and  also  presented  a 
check  for  such  amount  to  another  witness,  held 
material  and  admissible. — Id. 

FORNICATION. 

See  Seduction. 

FRAUD. 

See  Chattel  Mortgages,  $=>72;  Deeds,  «=»70; 
Frauds,  Statute  ot;  Judgment,  9=>443,  511; 
Insurance,  ^=>291,  668;  Limitation  of  Ac- 
tions, ^=921,  100;   Principal  and  Agent,  <=> 

X.  DECEPTION    COKSTITUTIIfO 

FBAUD.    Ain>    riABIIJTT 

THEBEFOB. 

4=39  (Mo.App.)  A  broker  having  an  option  on 
land  falsely  representing  the  acreage  held  guilty 
of  actionable  fraud,  where  the  purchaser  relied 
thereon,  without  knowledge  of  falsity. — Kelley 
v.  Peeples,  182  8.  W.  80S. 
4=»9  (Tenn.)  A  representation  amounting  to  a 
mere  expression  of  intention,  though  false,  is 
not  a  fraud  at  law,  but  a  representation  amount- 
ing to  an  engagement  binds  the  party  making 
it  to  make  it  good.— German-American  Mono- 
•gram  Mfrs.  v.  Johnson,  182  S.  W.  595. 
^9 1 1  (Tex.CiT.App.)  A  representation  as  to 
the  amount  that  would  be  due  another,  appear- 
ing under  the  evidence  to  have  been  only  an 
opinion,  the  parties  understanding  that  it  was 
doubtful  how  much  would  be  due,  will  not  sup- 
port an  action  of  deceit— Elagle  Drag  Co.  v. 
White,  182  S.  W.  378. 

«=>20  (Tei.C5v.App.)  Where  the  buyer  of  an 
engine,  in  purchasing,  did  not  rely  upon  the 
seUer's  fraudulent  representations  made  to  in- 
duce the  purchase,  the  buyer  had  no  cause  of  ac- 
tion based  upon  such  fraudulent  representations. 
— WUson  V.  Avery  Co.  of  Texas,  182  S.  W.  884. 
4=322  (Mo.App.X  A  vendor  making  false  rep- 
resentations peculiarly  within  his  knowledge  held 
not  relieved  from  liability  on  the  theory  that  the 
pnrchaser  could  have  discovered  the  falsity. — 
Kelley  v.  Peeples,  182  S.  W.  809. 
4=>24  (Mo.App.)  A  fraudulent  representation  to 
be  treated  as  the  proximate  cause  of  a  loss  mast 
have  been  acted  on  by  the  party  to  whom  ad- 
dressed, and  he  must  nave  exercised  the  care  to 
l>e  expected  from  an  ordinarily  prudent  person. — 
KeUey  t.  Peeples,  182  S.  W.  809. 


m.  ORncnrAi.  rebponbibixjtt. 

®s>68  (Mo.App.)  Offense  of  executing  second 
deed  fraudulently,  within  Ber.  St.  1909,  f 
4569,  consists  not  merdy  in  making  second 
deed  without  reciting  therein  former  outstand- 
ing and  defective  deed,  but  so  doing  with  intent 
to  defraud  sume  person. — Bowers  t.  Walker, 
182  S.  W.  U6. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES     TO     AiraWER     FOB 

DEBT.    DEFATTI.T,    OB    MISOAB- 

BIAOE    OF    AKOTHEB. 

4=>I6  (Tez.CivJ^pp.)  Where  a  seller  of  apples 
acted  AS  one  of  the  principals  in  the  transac- 
tion, his  promise,  made  before  acceptance  to  the 
buyer,  to  save  the  latter  harmless  from  any  de- 
fects in  the  fruit,  was  not  within  the  statute 
of  frauds.— DubUn  Fruit  Co.  v.  Neely,  182  S. 
W.  406. 

4=323  (Ky.)  PKMuise  by  purchaser  of  interest 
in  partnership  to  pay  firm's  creditor,  if  he  would 
refrain  from  suing  and  attaching  the  firm's  prop- 
erty, held  an  original  promise  not  within  the 
statute  of  frauds.- Miller  ▼.  Davia,  1S2  &  W. 
839. 

VI.   BEAI.  PBOPEBTT  AND  ESTATES 
AND   INTEBESTS   THEBEIN, 

4=»S8  (Tex.Civ.App.)  Where  land  was  rented 
verbally,  and,  after  entry  by  the  tenant,  the 
landlord  stated  that  as  long  as  the  tenant  paid 
her  rent  she  could  have  the  place,  the  contract 
was  not  obnoxious  to  the  statute  of  frauds. — 
Hamlett  v.  Coates,  182  S.  W.  1144. 

Vm.  BEQtnSITES  AND  SVFFICIENOT 
OF  WBITING. 

4=>  1 1 3  (Ky.)  As  a  parol  contract  for  employ- 
ment for  a  year  or  more  is  unenforceable  under 
the  statute  of  frauds  (Ky.  St.  |  470,  subsec.  7), 
all  its  terms  mnst  be  enressed  in  writing,  and 
cannot  be  supplemented  by  parol.— Bowen  ▼. 
Ohenoa-Hignite  Coal  Co.,  182  S.  W.  635. 
4=s»ll5  (Mo.App.)  Signature  of  a  party  to  be 
charged  under  the  statute  of  frauds  is  not  con- 
fined to  the  actual  subscription  of  his  name,  but 
the  name  may  be  in  writing,  or  print,  or  by 
stamp,  and  may  be  in  the  body  of  the  writing, 
or  at  the  beginning  or  at  the  end.— Dinuba 
Farmers'  Union  Packing  Co.  v.  J.  M.  Anderson 
Grocer  Co.,  182  S.  W.  1036. 

A  memorandum  of  sale,  executed  by  a  broker, 
held  sufficient  under  the  statute  of  frauds, 
though  the  name  of  the  buyer  appears  at  the 
beginning  of  the  memorandum. — Id. 
4=>l  16  (Mo.App.)  A  broker  effecting  a  sale  is 
the  agent  of  both  the  buyer  and  the  seller, 
when  executing  a  memorandum  of  sale,  and 
may  hind  the  party  to  be  charged  within  the 
statute  of  frauds. — Dinuba  Farmers'  Union 
Packing  Co.  v.  J.  M.  Anderson  Grocer  Co.,  182 
S.  W.  1036. 

Signature  to  a  memorandum  within  the  stat- 
ute of  frauds  may  be  made  by  an  agent,  though 
be  writes  his  own  name. — ^Id. 

FRAUDULENT  CONVEYANCES. 

I.   TBANSFEBS   AND   TBAN8AOTIONS 
INVAXJD. 

(I)  Retention   of    Possession    or   Apparent 
Title  by  Orantor. 

4=»I35  (Kv.)  Where  corporate  stock  was  pledg- 
ed, a  sale  by  the  pledgor  is  not,  under  Ky.  St. 
{  1908,  void  as  to  the  creditors  of  the  seller, 
there  being  no  actual  fraud,  though  posseifsion 
of  the  certificatts  was  not  delivered;  they  be- 
ing in  the  hands  of  the  pledgee.— First  Nat 
Bank  of  Lexington  t.  Bowman,  182  S.  W.  195. 
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n.  RIGHTS     Aim     UABSLITXES     OF 
PASTIES  AXS  FITBOHASEBS. 

(A)  OrlKtaal  Partlea. 

4=9 1 77  (Tenn.)  Where  complainant,  who  had 
purchased  a  one-half  interest  in  a  stock  of 
goods  in  violation  of  the  Bulk  Sales  Law,  ac- 
quired the  other  half  after  the  death  of  the 
seller,  held,  that  money  paid  for  such  half  was 
subject  to  a  trust  in  favor  of  complainant; 
debts  on  the  property  'not  having  been  paid, 
despite  incompetency  of  selleir's  widow.— £1- 
ledge  y.  Anderson,  182  S.  Vf.  234. 
«=>I82  (TeT.Ciy.Apii.)  Hev.  Qv.  St  art.  8972, 
places  no  personal  liability  for  the  debts  of  the 
seller  on  the  purchaser  of  a  stock  of  goods  in 
bulk.— Eagle  Drug  Co.  y.  White,  182  S.  W.  878. 
Though  the  purchaser  of  a  stock  of  goods  in 
bulk  does  not  assume  a  mortgage  debt  thereon, 
the  mortgagee,  not  having  waived  his  lien,  may 
foreclose.— Id. 

in.  B£BIEDI£S   OF  OBEDITOBS  ANB 

FUBCHASEB8. 

(O)  BlTMeaee. 

4=3300  (Ky.)  Evidence  held  to  justify  a  dnding 
that  a  corporation  sold  its  assets  for  full  value, 
and  the  purchaser  did  not  take  the  property 
subject  to  equitable  liens  of  creditors.— Justice's 
Adm'r  v.  Catlettsburg  limber  Co.,  182  S.  W. 
831. 

FRIGHTENING  ANIMALS. 

See  Railioeds,  «=>360. 

GARNISHMENT. 

See  Assignments  for  Benefit  of  Creditors,  4s> 
in3;  Attachment. 

IX.  FEB80NS    AlTD    FHOPEBTT   StlB- 
JEOT  TO  OAKinSHKElfT. 

4=>6I  (Tex.Civ.App.)  One  who  would  garnish 
assets  derived  from  or  through  an  executor  or 
administrator  must  show  that  the  original  title 
by  which  the  executor  or  administrator  holds 
has  changed,  and  that  he  now  holds  the  proper- 
ty in  some  capacity  pther  than  as  a  representa- 
nve  of  the  decedent.— Gulf  Nat  Bank  v.  Shd- 
ton,  182  S.  W.  337. 

Under  Rev.  St  1911,  arts.  8447,  3452,  8408, 
3469,  3464,  3460,  3467,  3470,  an  order  allowing 
and  classifying  a  claim  of  the  second  class  held 
not  to  subject  the  executor  to  garnishment  dur- 
ing Uie  12  months  allowed  for  payment,  though 
it  be  alleged  the  estate  is  solvent — Id. 

V.  UEN    OF    GARNISHMENT   AND 
T.IABIT.TTY  OF  GARNISHEE. 

4s»ll2  (Ark.)  A  garnishee  must  retain  posses- 
sion of  all  property  and  effects  of  the  prin- 
cipal debtor  in  his  hands,  otherwise  he  is  liable 
to  tlie  plaintiff  in  the  principal  action  for  the 
full  value  of  goods,  or  for  all  moneys  dne.^ 
Hockaday  v.  Warmack,  182  S.  W.  263. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

4=3 191  (Tex.Civ.App.)  In  a  vendor's  garnish- 
ment proceeding  against  the  insurer  of  realty, 
where  the  answer  of  the  garnishee  was  not  de- 
nied, and  it  was  discharged  from  the  garnish- 
ment upon  its  answer,  altliougb  judgment  went 
against  it  for  the  purchaser,  such  garnishee 
was  entitled  to  recover  of  the  vendor  its  costs, 
including  a  reasonable  attorney's  fee,  under 
Rev.  !*t.  1911,  art  307.— Strntton  v.  Westches- 
ter Fire  Ins.  Co.  of  New  York,  182  S.  W.  4. 

IX.   OPERATION  AND  EFFECT  OF 

GARiaSKMENT.  J1TDGMENT. 

OR  PAYMENT. 

4=3233  (Aik.)  A  garnishee  must  retain  pos- 
session of  all  property  and  effects  of  the  prin- 


cipal debtor  in  his  hands,  otherwise  be  is  liable 
to  the  plaintiff  in  the  principal  action  for  the 
fall  value  of  goods,  or  for  all  moneys  due. — 
Hockaday  t.  Warmack,  182  S.  W.  263. 
4=3235  (Mo.App.)  Where  land  of  the  principal 
debtor  which  was  attached  was  sold  under  deed 
of  trust  and  the  surplus  in  the  hands  of  the 
trustee  was  garnished,  it  was  the  duty  of  one 
claiming  the  surplus  as  grantee  of  the  principal 
debtor  to  appear  and  set  up  her  claim,  and,  if 
not  done,  judgment  disposing  of  it  is  condnsiye. 
—First  Nat.  Bank  of  Appleton  City  v.  Griffith, 
182  S  W   805 

Under  Bev.  St  1909,  g§  2439,  2440,  authoriz- 
ing a  garnishee  to  answer  that  there  are  rival 
claimants  and  have  them  interplead,  where 
claimants  to  the  fund  garnished  did  not  appear 
and  interplead,  the  judgment  is  conclusive  as 
against  any  rights  they  might  have.— Id. 

GATES. 

See  Bailroada,  4=3413. 

GIFTS. 

X.  INTER  VIVOS. 

4=348  (ECy.)  Evidence  held  insufficient  to  show 
fraud  and  undue  influence,  indncing  a  convey- 
ance by  decedent  of  personalty  to  defendant  as 
trustee  for  a  grandson  of  decedent  by  way  of 
gift.— Norman  v.  Norman,  182  S.  W.  224. 
4=>49  (Tex.Civ.App.)  Evidence  held  to  sustain 
finding  that  notes  sued  on  had  not  been  given 
to  maker  by  the  payee  thereof  since  deceased. — 
Baker  v.  Bledsoe,  182  S.  W.  1184. 

GOOD  FAITH. 

See  Bills  and  Notea.  4=3837. 

GRAND  JURY. 

See  Indictment  and  Information. 

4=>4I  (Ark.)  The  grand  jury  is  an  inquisitorial 
body,  whose  proceedings  are  intended  to  be 
kept  secret— State  v.  Fox,  182  S.  W.  906. 

GRANTS. 

See  Navliable  Waters,  4s>S7;    Pablic  Lands. 

GUARANTY. 

See  Indemnity ;  Principal  and  Surety. 

X.  REQmSXTES  AND  VAXJDITT. 

4=324  (Ark.)  Where  the  contract  of  guaranty 
provided  that  it  could  not  be  canceled  except 
after  ten  days'  notice  in  writing,  a  verbal 
revocation  of  it,  if  accepted  and  acted  upon, 
will  relieve  the  guarantor. — Olson  y.  Swift  & 
Co.,  182  S.  W.  903. 

n.   CONSTRTTOTION  AND  OPERATION. 

4=>32  (Mo.)  A  guaranty  of  a  stockholder  of  a 
corporation  held  for  the  benefit  of  the  bank  men- 
tioned in  the  contract  of  guaranty,  and  did  not 
inure  to  the  benefit  of  another  bank  obtaining  a 
large  part  of  its  assets. — Mechanics-American 
Nat  Bank  of  St  Louis  v.  Rowell,  182  S.  W. 
989. 

A  guaranty  executed  to  one  bank  by  a  stock- 
holder of  a  corporation  held,  under  the  facts, 
not  to  inure  to  the  benefit  of  a  new  bank  ac- 
quiring a  large  part  of  the  assets  of  the  old 
bank. — Id. 

4=336  ni o.)  Liability  of  a  guarantor  on  a  con- 
tract of  guaranty  cannot  be  extended  beyond 
the  language  of  the  contract.— Mecfaanics-Amw- 
ican  Nat  Bank  of  St  Louis  v.  Rowell,  182  S. 
W.  989. 

4=336  (Tenn.)  A  guarantor  of  payment  of  a 
note,  'Stipulating  tor   payment   of   attorney's 
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fees,  held  subject  to  the  maker'a  liability  for 
such  fees.— Franklin  ▼.  The  Duncan,  182  8.  W. 
280. 

GUARDIAN  AND  WARD, 
n.  APPonrrBCEKT,  qxtaufioatiok, 

Ain>  TEKUKE  OF   GUARDIAN. 

«s»IO  (Mo.)  Under  Gen.  St  186(3,  c.  116,  |S 
3,  11-13,  held,  that  there  was  no  choice  of  a 
curator  given  to  a  nonresident  minor  either  un- 
der or  over  14  years.— Whittelsey  v.  Conniff, 
182  S.  W.  161. 

IV.  8ai.es  AMS  OOMVETANCES  vk- 
SEB  ORDER  OF  OOITRT. 

4e»87  (Mo.)  Notice  of  a  curator's  application 
for  an  order  to  sell  the  land  of  his  minor  ward 
is  unnecessary,  because  the  curator  represents 
the  ward.— Whittelsey  t.  Conniff,  182  S.  W. 
161. 

$=9 107  (Mo.)  Where  no  eipress  formal  order 
discharging  a  curator  was  ever  made,  a  sale  by 
a  curator  thereafter  duly  appointed,  valid  in 
all  other  respects,  could  not  be  collaterally  as- 
sailed in  a  suit  to  quiet  title  as  against  defend- 
ant claiming  under  such  sale. — Whittelsey  v. 
Connift,  182  S.  W.  161. 

T.  ACTIONS. 

^=9ll7  (Tez.Civ.App.)  The  general  guardian 
of  minors  ma^  maintain  suit  against  them,  a 

fiardian  ad  litem  being  appointed  for  them.— 
idd  T.  Prince,  182  S.  W.  725. 

HABEAS  CORPUS. 
n.  jurisdiction,  proceedings, 

AND  REI.IEF. 

^=9 1 02  (Tei.Cr.App.)  An  application  for  dis- 
charge from  an  order  binding  accused  over  to 
await  action  of  grand  jury,  held  properly  re- 
fused under  the  showing.— Kz  parte  Castorena, 
182  S.  W.  1119. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  €=>1029-1073 ;  Criminal 
Law,  <g=>1169-1172 ;   Homicide,  <^=>340. 

HAWKERS  AND  PEDDLERS. 

See  Indictment  and   Information,   «=>111. 

<g=>7  (Tex.Cr.App.)  Under  Rev.  Civ.  St  art 
7355,  imposing  occupation  tax  on  traveling  per- 
sons selling  medicines,  etc.,  and  Pen.  Oode  1911, 
art.  130,  making  the  pursuit  of  any  occupation 
without  paying  the  license  tax  an  offense,  held, 
on  facts  shown,  that  a  conviction  for  selling 
medicines  without  a  license  was  authorized. — 
Collins  V.  State,  182  S.  W.  327. 

HAZARD. 

See  Usqry,  4=>37. 

HEAD  LIGHTS. 

See  Bailroads,  «=»312. 

HEALTH. 

See  Evidence,  <S=>58. 

HEARSAY  EVIDENCE. 

See  Bvidence,  «s>S17-320. 

HEAT  OF  PASSION. 

See  Homicide,  «=»39. 

HEIRS. 

See  Descent  and  IMctributioiL 


HIGHWAYS. 

See  Boundaries,  «=>20:  Counties,  «s>100 ;  Ded- 
ication, e=>5;  Municipal  Cor^rations,  ®=» 
648-703;  Statutes,  «=s>123;  Taxation,  «» 
44. 

n.  HIGHWAY  DISTRICTS  AHD 
OFFICERS. 

€=»00  (Mo.)  The  Legislature  having  power  to 
create  special  road  districts,  as  it  did  oy  Laws 
1918,  p.  669  et  seq.  it  has  the  necessary  fur- 
ther authority  to  provide  means  for  the  perpetu- 
ation or  maintainance  or  their  change  or  aboli- 
tion, as  in  the  wisdom  of  the  Le^slature  seems 
best — State  ez  rel.  Moberly  Special  Road  Dist 
V.  Barton,  182  S.  W.  7W;  State  ex  rel.  Co- 
lumbia Special  Road  Diet  ▼.  JohnscMi,  Id.  750. 
«=>00  (Tex.Civ.App.)  Under  Rev.  St.  ai-t  627, 
providing  for  the  issuing  of  bonds  by  road  dis- 
tricts, held  that  a  claim  for  breach  of  a  con- 
tract for  the  construction  of  a  road  cannot  be 
paid  out  of  proceeds  of  bonds  issued  by  the  dis- 
trict—Matagorda  County  v.  Horn,  182  S.  W. 
76. 

IV.  TAXES.   ASSESSMENTS.  AND 
WORK  ON  HIGHWAYS. 

<^=9l22  (Mo.)  Rev.  St  1909,  !  10482,  as  amend- 
ed b^  Laws  1913,  p.  669,  providing  for  the  ap- 
portionment by  county  courts  of  taxes  collected 
for  road  purposes  within  special  road  districts 
within  the  county,  is  not  violative  of  Const,  art 
10,  i  22,  empowering  the  county  court  in  its 
discretion,  to  levy  and  collect  a  road  tax,  in 
that  the  county  court  is  given  exclusive  power 
to  disburse  such  tax  over  the  whole  county,  in 
view  of  article  10,  and  notwithstanding  article 
6.  §  36.— State  ez  rel.  Moberly  Special  Road 
Dist  V.  Burton,  182  S.  W.  746 ;  State  ex  rel. 
Columbia  Special  Road  Dist  v.  Johnson,  Id. 
7B0. 

Rev.  St  1909,  If  10482,  10691,  10594,  as 
amoided  and  re-enacted  by  Laws  1913,  pp.  669. 
674,  675,  relating  to  organization  of  special 
road  districts  in  counties  and  the  apportionment 
with  and  disbursement  by  the  district  for  road 
and  bridge  purposes  of  taxes  collected  by  the 
county  court,  does  not  violate  Const  art  10,  $ 

10,  forbidding  use  of  taxes  collected  in  city  out- 
side of  such  pity. — Id. 

Rev.  St.  1909,  H  10182.  10591,  10594,  as 
amended  and  re-enacted  by  Laws  1913.  pp.  669, 
674,  675,  relating  to  organization  of  special  road 
districts  in  counties  and  the  apportionment  vrith 
and  disbursement  by  the  district  for  road  and 
bridge  purposes  of  taxes  collected  by  the  coun- 
ty court,  are  not  violative  of  Const  art.  10,  $( 

11,  12,  fixing  the  tax  rates  for  county,  dty, 
town,  and  school  purposes,  as  road  districts  are 
not  included  therein. — Id. 

<»=>I30  (Ark.)  Under  Const  art  7,  j  28,  Const 
Amend.  No.  6,  adopted  January  13,  1899,  Const 
art.  16,  i  9,  and  Acts  1918,  p.  998,  H  1.  2. 
held,  that  city  was  not  entitled  to  one-oalf  of 
optional  road  tax  levied  under  Ejrby's  Digest,  f 
7280.— City  of  El  Dorado  v.  Union  Oranty,  182 
8.  W.  889. 

V.  REGUI^ATION  AND  USE  FOR 

TRAVEIi. 

(B)  Va*  of  HlatliwaT'  and  titnr  of  tlia 
Road. 

<8s»l76  (Ark.)  Act  March  24,  1911  (Laws  1911, 
I.  102)  I  12,  requiring  an  automobilist  to  stop 
a  certain  case,  has  no  application  to  an  auto- 
mobilist who,  approaching  from  the  rear  a 
horse-drawn  vehicle  going  in  the  same  direction, 
observes  that  the  team  appears  to  be  frightened. 
—Fleming  v.  Gates,  182  S.  W.  509. 
®=s>l84  (Ark.)  In  an  action  for  injuries  in  a 
runaway  caused  by  frightening  of  horses  by  de- 
fendant s  automobile,  evidence  held  to  warrant 
a  finding  that  defendant  failed  to  exercise  prop- 
er care  to  avoid  frightening  the  team. — Fleminz 
y.  Gates.  182  S.  W.  509. 
Where  the  driver  of  an  automobile  approached 
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from  the  rear  a  hone-drawn  vehicle  going  in  the 
same  direction,  the  team  of  wliich  appeared  to 
be  frightened,  the  queEtion  whether  the  auto- 
mobile driver,  who  failed  to  stop,  exercised  or- 
dinary care  to  avoid  frightening  the  teami,  was 
for  the  jury.— Id. 

HOLDING  OVER. 

See  Landlord  and  Tenant,  <8=»90. 


See  Sunday. 


HOUDAYS. 


HOMESTEAD. 


X.  MATTJBE,  AOQTnSTTION,  AMD 
EXTENT. 

(D)  Property  Conatitatlns  Homeatead. 

•s>79  (Tez.CivApp.)  Money  paid  upon  an  in- 
surance policy  upon  a  house  not  the  insured's 
homestead  is  not  exempt  from  garnishment  for 
payment  of  his  debts.— Stratton  v.  Westchester 
Fire  Ins.  Co.  of  New  York.  182  S.  W.  4. 
^988  (Tex.Civ.App.)  An  equitable  title  found- 
ed upon  a  conveyance  in  which  an  express  lien 
is  retained  to  secure  unpaid  purchase  money 
may  be  the  subject  of  a  homestead,  and  ex- 
«mpt  from  the  payment  of  ordinary  debts. — 
Stratton  v.  Westchester  Fire  Ins.  Co.  of  New 
York,  182  S.  W.  4. 

(TS)  UaMIItles    Bnforceable    Avalaat 
Homestead. 

®=>96  (Tex.Civ.App.)  A  pnrcbaser  of  land  hold- 
ing under  a  deed  expressly  retaining  a  lien  for 
part  of  the 'purchase  money  cannot  hold  the 
land  as  a  homestead  agninst  the  vendor  holding 
vendor's  lien  purchase-money  notes.— Stratton 
▼.  Westchester  Fire  Ins.  Co.  of  New  York,  182 
S.  W.  4. 

XX.  TRAHSFER  OR  INCITBCBRANOE. 

4s»IIS  (Tex.Civ.App.)  Whether  land  claimed  as 
a  homestead  is  exempt  from  the  operation  of  a 
trust  deed  must  be  determined  by  the  conditions 
existing  when  the  deed  was  given. — Bogart  v. 
Cowboy  State  Bank  &  Trust  Co.,  182  S.  W. 
678. 

IV.   ABANDOmHEKT,  WAIVER,   OR 
FORFEITITRE. 

^=>I62  (Tex.Civ.App.)  A  farm  occupied  as  a 
homestead  does  not  lose  that  character  when 
abandoned  by  the  owner  partly  on  account  of  ill 
health,  with  the  intention  of  returning  at  a  later 
date.— Bogart  v.  Cowboy  State  Bank  &  Trust 
Co.,  182  S.  W.  678. 

^=>I68  (Tex.(Div.App.)  Lease  of  land,  including 
part  which  had  been  used  for  homestead  for 
five  years,  when  no  other  homestead  had  been 
acquired,  held  a  temporary  renting,  which,  un- 
der the  express  provisions  of  Const,  art.  l6,  S 
51,  did  not  change  the  character  of  the  home- 
stead.—Bogart  V.  Cowboy  State  Bank  &  Trust 
Co.,  182  S.  W.  678. 

4=»I8I  (Tex.Civ.App.)  When  property  has  been 
impressM  with  a  homestead  character  it  will 
be  presumed  to  so  continue  untU  its  use  as  such 
has  been  discontinued  with  the  intention  not  to 
nee  it  as  a  home,  and  the  burden  of  proof  rests 
upon  the  one  asserting  the  abandonment. — Bo- 

fart  V.  Cowboy  State  Bank  &  Trust  Co.,  182 
;.  W.  678. 

Certain  and  conclusive  evidence  of  abandon- 
ment with  no  intention  to  return  and  claim  the 
exemption  is  required  before  a  homestead  once 
occupied  as  such  can  be  subjected  to  a  forced 
sale.— Id. 

^=»I8I  (Tex.Civ.App.)  In  the  absence  of  any 
evidence  from  the  husband  as  to  their  purpose 
in  leaving  and  their  intention  to  again  occupy 
a  homestead,  the  wife's  statement  as  to  such 


purpose  and  intent  was  competent— Farmers' 
&  Merchants'  Nat.  Bank  of  Abilene  v.  Ivey,  182 
S.  W.  706. 

HOMICIDE. 

See  Bail,  «=948,  53;  Criminal  Law,  «3>126, 
404,  474,  610,  543,  595,  713.  722,  724,  7S0, 
829. 

H.  MTTRDER. 

«=>30  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  75,  87,  ^rson  present  when  his  son  com- 
mitted a  homicide  and  who  concealed  the  fact 
of  his  son's  guilt,  held  not  enilty  as  a  principal. 
— VUlareal  v.  State,  182  S.  W.  322. 

m.   BCAN8X.ATTOHTER. 

<S=>39  (Tex.Cr.App.)  Where  defendant  commit- 
ted an  assault  with  a  specific  intent  to  kill,  but, 
at  the  time  of  the  killing,  was  laboring  under 
such  a  degree  of  anger,  rage,  resentment,  or  ter- 
ror as  to  render  his  mind  incapable  of  cool  re- 
flection, he  was  guilty  of  manslaughter,  and  not 
aggravated  assault.- Mansell  v.  State,  182  S.  W. 
1137. 

IV.  ASSAin.T  WITH  XNTENT  TO  KTLI.. 

«=386  (Tex.Cr.App.)  The  speciBc  Intent  to  kill 
is  an  essential  element  of  the  crime  of  assault  to 
murder,  unless  the  attack  is  made  with  such  a 
reckless  disregard  of  human  life  that  the  law 
will  impute  malice. — Hernandez  v.  State,  182 
S.  W.  494. 

^=>90  (Tex.O.App.)  A  gun  used  as  a  firearm 
within  carrying  distance,  and  at  such  rang« 
that  it  shot  off  a  hand  of  the  prosecuting  wit- 
ness and  put  out  one  of  bis  eyes,  was  a  "deadly 
weapon."— Schultz  v.  State,  182  S.  W.  316. 

V.  EXCirSARX.E  OR  J1TSTIFIABI,E 

HOMICIDE. 

9=>I0I  (Tex.Cr.App.)  Communication  by  de- 
ceased to  defendant  of  the  fact  that  he  had  had 
intercourse  with  defendant's  wife  did  not  justi- 
fy the  killing.— Jordan  v.  State,  182  S.  W.  890. 
®:3l09  (Tex.Cr.App.)  In  considering  the  plea 
of  self-defense  of  a  defendant  charged  with 
manslaughter,  the  circumstances  must  be  view- 
ed as  they  appeared  to  defendant  at  the  time  of 
the  killing.— Mansell  v.  State,  182  S.  W.  1137. 
<S=9 1 1 2  (Tex.Cr.App.)  Where  accused  provok- 
ed the  difficulty  intentionally,  he  could  not  rely 
on  self-defense,  though  deceased  attacked  him 
with  a  knife,  but,  if  the  difBculty  was  not  pro- 
voked, he  might  rely  on  such  defense. — Atkison 

V.  State,  182  8.  W.  1099. 

VI.  IinilOTMENT  AND  INFORMA. 

TIOW. 

€=s>l4l  (Mo.)  Aa  informatioB  held  broad 
enough  to  support  a  conviction  for  assault  witii 
malice  aforetiiought  with  intent  to  kill,  under 
Rev.  St  1909,  S  4481,  or  with  intent  to  kill  of 
do  great  bodi&  harm  without  malice  or  a 
felomous  wounding,  under  sections  4482  and 
4483.— State  v.  Taylor.  182  S.  W.  159. 

In  view  of  Rev.  St  1909,  §  4004,  accused  can- 
not, though  the  information  charged  assaults 
with  intent  to  kill  with  malice  and  without 
malice  and  a  felonious  wounding,  object  to  a 
conviction  of  the  higher  offenses  on  the  ground 
that  only  the  lowest  was  charged.— Id. 

VH.  EVIDENCE. 
(B)  Admlaalbllltr  io  Qeneral. 
4=>I64  (Tez.Cr.App.)  In  a  prosecution  for 
manalangliter  committed  in  a  quarrel,  where  de- 
fendant made  the  physical  condition  of  deceased 
an  issue,  the  state  was  properly  allowed  to 
show  that  he  had  suffered  from  rheumatism 
since  a  child.— Mansell  v.  State,  182  S.  W.  1187. 
<&=>I66  (Tex.Cr.App.)  Where  the  state  proved 
defendant's  statement  that  the  widow  of  de- 
ceased, an  accomplice,  was  accused,  but  that  he 
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did  not  believe  it,  testimony  for  defendant  held 
to  furnish  no  basis  for  sucb  statement  by  de- 
fendant and  was  properly  excluded. — Ingram  y. 
State,  182  S.  W.  WO. 

Where  the  state  relied  on  adulterous  relations 
of  defendant  and  the  wife  of  deceased  as  afford- 
ing motive,  testimony  that  defendant  had  given 
money  to  her  in  decedent's  lifetime  Keld  ad- 
missible.— Id. 

Where  the  state  relied  on  the  adultery  of  de- 
fendant and  wife  of  deceased  as  motive,  testi- 
mony that  defendant  frequently  used  witness' 
phone  to  talk  with  her,  and  that  witness  object- 
ed to  its  frequent  use,  held  admissible. — Id. 
®=>I74  (Tex.Gr.App.)  In  a  prosecution  for  man- 
slaughter, testimony  of  the  officer  who  arrested 
defendant,  that  at  the  latter's  instance  he 
searched  him  land  found  no  knife  or  weapon  of 
any  character,  was  admissible. — Mansell  t. 
State,  182  S.  W.  1137. 

Where  defendant  introduced  evidence  that  de- 
ceased refused  to  make  a  dying  declaration,  the 
county  attorney  was  properly  allowed  to  testify 
that  deceased  did  not  refuse,  but  said  that  he 
felt  too  weak,  and  asked  the  attorney  to  come 
back  later.— Id. 

In  a  prosecution  for  mandaaghter,  testimony 
that  when  the  body  of  deceased  was  being  ship- 
ped by  railroad,  defendant  was  at  the  depot, 
talking  and  laughing  to  his  relatives,  standing 
w^itbin-a  few  feet  of  the  corpse,  was  inadmissi- 
ble.—Id. 

«s=>l79  (Tez.Cr.App.)  The  jailer's  testimony  of 
bis  conversation  with  defendant  in  custody 
tending  to  show  sanity,  but  having  bearing  on 
the  question  of  defendant's  guilt  or  innocence, 
was  inadmissible.— Mikeska  v.  State,  182  S.  W. 
1127. 

The  jailer's  testimony  as  to  defendant's  de- 
meanor in  custody,  relating  a  conversation  with 
defendant  which  had  no  bearing  on  the  issue  ot 
guilt  or  innocence,  but  merely  had  a  tendency  to 
aid  the  jury  in  passing  upon  the  question  of  in- 
sanity, was  admissible.— Id. 

It  was  proper  for  the  jailer  to  testify,  with- 
out giving  Ein  opinion  as  to  defendant's  sanity, 
that  defendant  did  not  conduct  himself  in  jail 
like  he  did  on  trial,  and  that  he  had  never  no- 
ticed anything  peculiar  about  defendant  outaide 
of  the  courtroom. — Id. 

4=^187  (Tez.Cr.A.pp.)  In  a  prosecution  for 
manslaughter,  where  defendant  killed  deceased 
in  a  quarrel  over  a  standing  difficulty,  testimony 
of  defendant's  wife,  that  when  she  was  made 
aware  of  the  quarrel  she  said  it  was  nothing 
more  than  she  expected,  was  inadmissible. — 
ManseU  v.  State,  182  S.  W.  1137. 
4=»I9I  (Tex.Cr.App.)  Where  deceased  permit- 
ted himself  to  be  disarmed  shortly  before  the 
killing,  a  witness  cannot  testify  as  to  the  im- 
pression he  received  when  deceased  again  armed 
himself;  the  fact  not  having  been  communicat- 
ed to  accused.— Atkison  v.  State,  182  S.  W. 
1099. 

(C)  DtIb*  De«I«r«*l0B«. 

«=3202  (Tex.Cr.App.)  Testimony  of  deceased's 
sister  as  to  his  dying  statement,  voluntarily 
made  when  be  had  no  hope  of  recovery  and  was 
sane,  was  admissible.— Mansell  v.  State,  182  S. 
W.  1137. 

$=>203  (Ky.)  Where  deceased  was  shot  abotit 
11  in  the  morning  and  died  at  about  6  in  the 
evening,  and  it  appeared  that  he  was  fully  con- 
vinced that  his  wounds  were  fatal,  held,  that 
bis  dying  declarntion  was  admissible. — ^Allen  v. 
Commonwealth,  182  S.  W.  176. 
4='2I5  (Ky.)  The  statement  in  a  dying  declats- 
tion  that  the  accused  bad  "shot  me  for  nothing" 
was  inadmissible  and  prejudicial,  as  it  was  not 
the  relation  of  any  fkct  or  circumstance  con- 
nected with  the  homicide,  but  merely  an  ex- 
pression of  the  deceased  s  opinion. — Allen  v. 
Commonwealth,  182  S.  W.  176. 

(E)  IVelKht  and  Sofflolenoy. 

4=9228  (Tex.Cr.App.)  In  a  trial  for  murder, 
where  the  state  rehed  upon  the  adultery  of  tiw 


wife  of  the  deceased  and  defendant  as  a  motive, 
evidence  held  sufficient  to  establish  the  corpus 
delicti.— Ingram  v.  State,  182  S.  W.  290. 
«=>230  (Tex.Ur.App.)  Evidence  held  to  show 
that  defendant,  when  he  shot  and  injured  anoth- 
er, had  a  specific  intent  to  kilL — Schults  v. 
State,  182  S.  W.  316. 

«=>234  (Tex.Cr.App.)  In  a  trial  for  murder,  it 
was  necessary  for  the  state  to  prove  that  de- 
ceased was  unlawfully  killed,  and  that  defend- 
ant had  killed  him  or  was  a  party  to  the  crime, 
which  requisites  may  be  shown  by  circumstan- 
tial evidence.— Ingram  v.  State,  182  S.  W.  290. 
«=>237  (Tex.Cr.App.)  The  state  need  not  prove 
defendant  sane  beyond  a  reaaonable  doubt— 
Mikeska  v.  State,  182  S.  W.  1127. 
€=>250  (Tex.Cr.App.)  On  trial  for  murder,  evi- 
dence held  sufficient  to  support  a  conviction, 
though  the  reputation  of  the  state's  principal 
witness  for  truth  and  veracity  was  severely  as- 
sailed and  he  was  strongly  contradicted. — Vil- 
lareal  v.  State,  182  S.  W.  322. 
4=»250  (Tex.Cr.App.)  In  a  prosecuti(m  for  man- 
slaughter, evidence  held  sufficient  to  support 
verdict  of  guilty.— ManseU  v.  State,  182  S.  W. 

1137.  

Vm.  TBIAIi. 

(A)  Ooadnot  In  Qeneral. 

«E9262  (Tex.  Cr.  App.)  Decedent's  dothing 
should  not  be  displayed  in  front  of  the  jury  un- 
less virtually  in  the  same  condition  as  at  the 
time  of  the  killing.— ManseU  v.  State,  182  S. 
W.  1137. 

(B)  4kaeatloBa  for  Jmrr> 

9=>268  (Mo.)  In  a  prosecution  fof  assault  with 
intent  to  kill,  evidence  of  accused's  identity 
held  sufficient  to  go  to  the  jury.— State  v.  Tay- 
lor, 182  S.  W.  159. 

(C)  InatraotiDBf*. 

^a»300  (Tex.Cr App.)  In  a  prosecution  for  hom- 
icide, evidence  hela  to  raise  the  issue  as  to 
whether  accused  provoked  the  difficulty  so  that 
a  charge  on  self-defense  properlv  submitted  the 
question  whether  accused  provoked  the  diflbnl- 
ty.— Atkison  v.  State,  182  S.  W.  1099. 
9=>3I0  (Mo.)  In  a  prosecution  for  assault  with 
intent  to  kill  with  maUce,  an  instruction  held 
not  erroneous,  as  predudinK  the  jury  from  con- 
victing of  lesser  degrees  of  assault;  the  court 
being  entitied  to  charge  the  jury  that,  from  ac- 
cused's act  in  shooting  at  the  prosecuting  wit- 
ness, they  could  infer  a  malicious  intent  to  UU. 
—State  V.  Taylor,  182  S.  W.  159. 
€=3310  (Tex.Cr.App.)  On  evidence  in  a  trial  re- 
sulting in  conviction  of  assault  to  murder,  held, 
that  there  was  no  error  in  refusing  to  submit 
the  issue  of  aggravated  assault. — Schulta  v. 
State,  182  S.  W.  316. 

«=»3I0  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  murder,  the  refusal  of  special  charges 
presenting  the  issue,  raised  by  defendant's  evi- 
dence, that  if  he  fired  without  intent  to  kiU  he 
was  guil^  of  no  higher  offense  than  aggravated 
assault,  held  error.— Hemandes  v.  State,  182 
S.  W.  494. 

X.  APPEAI.  AMD  BBBOB. 

€=3338  (Ky.)  The  statement  in  a  dying  declara- 
tion that  the  accused  had  "shot  me  for  nothing" 
was  inadmissible  and  prejudicial,  as  it  was  not 
the  relation  of  any  fact  or  circumstance  con- 
nected with  the  homicid«^  but  merely  an  ex- 
Sression  of  the  deceased's  opinion. — ^AUen  v. 
ommonwealth,  182  S.  W.  176. 
<S=3340  (Tex.  Cr.  App.)  Where  accused  was 
only  convicted  of  manslaughter,  the  propriety  of 
a  charge  on  murder,  whic£  issue  was  raised  by 
the  evidence,  need  not  be  determined. — ^AtkisoD 

T.  State,  182  s.  w.  loeo. 

Where  accused  was  convicted  only  of  man- 
slaughter, the  refusal  of  charges  directing  that 
under   given  circomstancss  soeassd  oouU  not 
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be  convieted  of  murder  a«  we!!  as  charges  sub- 
mittiog  more  than  one  theory  of  manslaiighter 
was  harmless.— Id. 

HORSES. 

See  Railroads,  $=>441. 

HOSTILE  WITNESS. 

See  Witnesses,  «s»244,  32a 

HOTCHPOT. 

See  Descent  and  Distribation,  4s>110. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  ^=>26;  Appeal  and  Er- 
ror, ®=>1064 ;  Assignments,  4=>3 ;  Divorce, 
^33172;  Dower ;  Insurance,  $=3115 ;  Land- 
lord and  Tenant,  <S=>170;  Marriage;  Trial, 
<S=»251,  267;  Witnesses,  «=>52,  68, 144, 188, 
190. 

Z.  MITTUAZi  RIOHT8.  DUTlfES,  AND 
UABIUTXES. 

<e=s>3  (Mo.App.)  Role  as  to  husband's  right  to 
select  domicile  held  not  to  render  wife  helpless 
if  husband  keeps  her  in  a  place  where  he  has 
withdrawn  all  care  and  protection  from  her 
and  allows  her  to  sufEer  gross  indignities. — 
McKay  v.  McKay,  182  S.  W.  124. 
^9 1 9  (Mo.App.)  The  authority  of  the  wife  to 
purchase  actual  necessaries  for  minor  children 
suitable  to  their  station  in  life  need  not  be 
based  on  any  theory  of  agency,  since  the  wife 
and  minor  children  are  entitled  by  law  to  sup- 
port from  the  huaband,  and,  if  he  fails  therein, 
a  tradesman  may  supply  them  at  his  charge 
without  his  consent— Gately  Outfitting  Co.  v. 
Vinson,  182  S.  W.  133. 

Although  the  husband  has  the  right  to  control 
his  family's  style  of  living,  provided  he  selects 
that  which  is  reasonably  suitable  to  his  means, 
the  wife  has  implied  authority  to  purchase  on 
the  husband's  credit  those  things  which  his 
family's  mode  of  life  dassiSes  as  necessaries, 
though  they  are  not  strict  necessaries. — Id. 

▼.   WITB'S   SEPARATE   ESTATE. 
(A)   'Wkat  Conatltntes. 

«S9H9  (Tex.Civ.App.)  Transaction  of  husband 
and  wife,  after  their  purchase  of  land  .partly 
with  the  wife's  separate  property  and  partly 
with  the  proceeds  of  community  property,  held 
to  vest  title  of  the  remaining  part  of  the  land  in 
the  wife.— Farmers'  &  Merchants'  Nat  Bank  of 
.Vbilene  v.  Ivey,  182  S.  W.  706. 

(B)  Richtf*  and  Ltablllttea  of   Hnakana. 

«=>I37  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  av.  St.  1914,  arts.  4621  and  4622,  declar- 
ing that  the  husband  shall  have  sole  control  over 
his  separate  property  and  the  wife  over  her 
separate  property,  and  that  the  husband  shall 
have  power  of  disposition  of  the  community,  a 
husband  has  no  authority  to  sell  an  automobile 
belonging  to  his  wife. — Scruggs  v.  Gage,  182  iS. 
W.  696. 

4=>I4I  (Ky.)  Where  a  husband  before  his  death 
ordered  materials  and  labor  for  repairs  on  his 
wife's  separate  property  to  be  charged  to  him, 
his  property,  as  against  other  heir6,  will  be 
charged  with  the  repairs.- Rau  v.  Rowe's 
Adm'x,  182  S.  W.  846. 

(O)  Uakilltlea  mn*  Ch«F«ea. 

<8=9t5l  (Mo.App.)  Under  Rev.  St  1909.  8  8309, 
making  the  property  of  a  wife  liable  for  debts 
for  necessaries  contracted  by  the  husband,  there 
can  be  no  personal  judgment  against  the  wife, 


the  right  to  levy  upon  her  property  being  one  in 
rem.— Dougherty  v.  McClelland,  182  S.  W.  766. 
While  a  debt  for  rent  for  a  suitable  residence 
is  a  necessary  for  which  the  wife's  proper^  is 
liable  under  Rev.  St.  1900,  {  8300,  the  wife's 
property  is  not  liable  for  dunages  for  breach 
of  a  contract  of  lease  by  the  husband. — Id. 

(D)  ConYey-aaees  and  Coatraets  to 
Conver. 

«»202  (Tex.Civ.App.)  Defendant  who  pur- 
chased an  automobile  from  plaintiffs  husband, 
is  not  charged  with  constnicnve  notice  of  plain- 
tiff's suit  for  divorce,  where  at  the  time  of  the 
purchase  citation  had  not  been  served. — Scruggs, 
V.  Gage,  182  S.  W.  696. 

A  purchaser  of  an  automobile,  the  separate 
property  of  the  seller's  wife,  who  believed  the 
seller  to  be  unmarried,  held  not  a  bona  fide  pur- 
chaser on  the  theory  that  a  purchaser  from  the 
husband  alone  may  presume  that  the  property 
was  community. — Id. 

VI.  ACTIONS. 

<8=>203'/2  (Mo.App.)  Under  Rev.  St  1909,  f 
8304,  a  married  woman  can  maintain  in  this 
state  a  suit  at  law  in  her  own  name  on  a  con- 
tract made  in  a  foreign  state,  though  the  com- 
mon law  applies  as  to  the  construction  and  ef- 
fect of  the  contract. — Coombes  v.  Knowlson,  182 
S.  W.  1040.   . 

«=9230  (Tex.Civ.App.)  In  trespass  to  try  title 
against  a  married  woman  sued  as  a  feme  sole, 
where  her. plea  in  reconvention  did  not  disclose 
her  coverture,  plaintiff's  objection,  that  de- 
fendant on  acconnt  of  coverture,  could  not  re- 
cover the  damages  set  up  in  the  plea  of  recon- 
vention, came  too  late  when  first  made  in  the 
motion  for  new  trial. — Hamlett  v.  Coates,  182 
S.  W.  1144. 

^»232  (Ky.)  Where  a  surviving  wife  asserted 
that  it  was  agreed  that  her  husband  should  pay 
taxes  on  her  separate  property,  evidence  that  he 
had  the  property  listed  in  his  own  name  and 
usually  paid  the  taxes  is  not  sufficient  to  estab- 
lish the  agreement.— Rau  v.  Rowe's  Adm'x,  182 
S.  W.  846. 

®:3235  (Mo.App.)  In  the  absence  of  an  express 
revocation  of  a  wife's  authority  to  bind  her 
husband  for  necessaries  supplied  his  rhildren, 
an  instruction  that  the  mother  was  a  proper 
iperson  to  determine  what  necessaries  were 
needed  by  her  children  is  not  error. — Gately  Out- 
fitting Co.  V.  Vinson,  182  S.  W.  133. 
^=9239  (Tex.Civ.App.)  Judgment  in  trespass  to 
try  title,  taken  against  a  wife,  sued  as  a  feme 
sole,  who  did  not  plead  her  coverture,  in  its  op- 
eration and  effect  wag  the  same  as  if  rendered 
against  a  feme  sole. — Hamlett  y.  Crates,  182  S. 
W.  U44. 

Vn.  COMMUNITT  PBOPERTT. 

«=»267  (Tex.CSv.App.)  A  deed  of  a  husband, 
properly  acknowledged  and  recorded,  conveyed 
the  community  interest  in  the  property. — Delay 
V.  Truitt,  182  S.  W.  732. 

9=>Z70  CTex.Civ.App.)  A  married  woman  can- 
not sue  in  her  own  name  without  joining  her 
husband  to  recover  community  property,  unless 
she  has  been  abandoned  by  the  husband. — Ham- 
lett V.  Coates,  182  S.  W.  1144. 
«=>273  (Tex.Civ.App.)  Right  of  surviving  hus- 
band to  appropriate  community  property  to 
reimburse  him  for  paying  community  debts,  not 
being  a  claim  against  minor  children,  may  be 
exercised  bjr  suit  to  divest  title  out  of  them, 
though  administration  of  their  estate  be  pend- 
ing.—Kidd  V.  Prince,  182  S.  W.  725. 

lliat  a  surviving  husband,  as  guardian  of  his 
children,  inventoried  an  interest  in  the  com- 
munity property  as  their  property,  does  not 
estop  him  to  appropriate  it  to  reimburse  him- 
self for  payment  of  community  debts.- Id. 

Expenditure   by  surviving   husband   for   sup- 
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port  of  bis  children  is  not  a  "community  debt" 
for  whidi  be  can  appropriate  the  eoffimttnitr 
property  to  reimburse  bimself. — ^Id. 

Vm.  SEPARATIOK    AXD    SEPARATE 
MAIHTEITANCE. 

*=>285'/2  (Ky.)  A  wife  may  bring  a  suit  for 
alimony  alone.— Van  Meter  v.  Van  Meter,  182 
S.  W.  950. 

<&=>299  (Ky.)  Orders  directing  a  husband  to 
pay  alimony  are  ^lnder  the  control  of  the  court 
and  may  at  any  time  in  its  reasonable  discre- 
tion be  set  aside,  or  the  amount  directed  to  be 
paid  may  be  increased  or  diminished.— Van 
Meter  v.  Van  Meter,  182  S.  W.  960. 

IX.  ABANDONMENT. 

9=>304  (Tex.Or.App.)  A  husband  cannot  b« 
convicted  under  Vernon's  Ann.  Pen.  Code  1916, 
art  640a,  of  willfully  deserting  or  failing  to 
provide  for  his  wife  in  destitute  or  necessitous 
circumstances,  where  she  has  means  when  he 
leaves  her,  and  be  does  not  know  of  her  after- 
wards becoming  destitute.— Furlow  ▼.  State, 
182  S.  W.  30a 

Z.   ENTICING  AND  AI.IENATINO. 

4=»333  (Ky.)  In  an  action  against  plaintiff's 
father-in-law  for  alienation  of  wife's  affections, 
exclusion  of  testimony  as  to  a  conversation 
witness  bad  with  plaintiff's  former  wife  before 
the  separation  held  erroneous. — Willey  v.  How- 
eU,  182  S.  W.  619. 

HYPOTHETICAL  QUESTIONS. 

Se«  Evidence,  €=»553. 

IMMUNITY. 

See  Criminal  Law,  $=9606. 

IMPEACHMENT. 

See  Witnesses,  <8=>318-114. 

IMPLIED  CONTRACTS. 

See  Indemnity,  9=>1S. 

IMPRISONMENT. 

See  Bail;    False  Imprisonment;    Habeas  Cor- 
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IMPROVEMENTS. 


See  Cancellation  of  Instruments,  $=>58;  Hus- 
band and  Wife,  €=»141 ;  Mechanics'  Liens ; 
Municipal  CorporationB,  €=»266-i60. 

4=>4  (Tex.Civ.App,)  That  one  in  possession 
knew  of  plaintiff's  adverse  claim  to  the  land 
will  not  deprive  him  of  the  right  to  compensa- 
tion for  improvements;  for  he  might,  in  good 
faith,  have  believed  himself  the  true  owner,  and 
have  been  ignorant  of  plaintiff's  superior  rights. 
— Shipp  y.  Cartwrigbt,  182  S.  W.  iO. 

INCEST. 

See  Criminal  Law,  <&=3400. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCRIMINATION. 

See  Criminal  Law,  «s>393. 

INCUMBRANCES. 

See  Homestead,  $=>116.  ~ '  ' 

INDEMNITY. 

See  Guaranty ;  Mechanics'  Liens,  4=9815 ;  Prin- 
cipal  and  Surety. 


#E9l3  (Ky.)  A  city,  having  paid  a  jnd^ent  re-' 
covered  against  it  on  account  of  injuries  re- 
ceived by  a  traveler  due  to  a  defective  metal 
pipe  laid  in  the  sidewalk,  the  city  might  recover 
from  the  abutting  owner,  it  being  primarily 
bound  to  keep  the  pipe  in  repair, — City  of  Louis- 
ville ▼.  Metropolitan  Realty  Co.,  182  S.  W. 
172. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  «=>321. 

INDICTMENT  AND  INFORMATION. 

See  Assault  and  Battery,  «=>78,  80;  Burglary, 
^=>28;  Criminal  Law,  4=9308:  Bmbezzle- 
ment,  4=932 ;  Extradition,  4=332 ;  Forgery, 
4=929,  34 ;  Grand  Jury ;  Homicide,  4=3141. 

Z.  NECESSITT  OF  INDICTMENT  OB 
PRESENTMENT. 

4=95  (Tez.Cr.App.)  A  conviction  in  the  county 
court  upon  a  complaint  only,  where  the  defend- 
ant did  not  waive  the  filing  of  an  information 
but  objected  to  trial  on  the  complaint,  cannot 
be  sustained.— Beakes  v.  State,  182  S.  W.  464. 

IV.  FILING  AND  FORMAL  REQITX- 
SITES  OF  INFORMATION  OR 

COMPLAINT. 

4=343  (Tex.Cr.App.)  A  nunc  pro  tunc  placing 
hy  the  clerk  of  file  mark  on  complaint  and  in- 
formation, as  of  the  date  they  were  filed  with 
him,  may  be  permitted  by  the  court— Milstead  ▼. 
State,  182  S.  W,  305. 

V.  REQmsiTES  AND  SUFFIOIENOT 

OF  ACCUSATION. 

^9|||  (Mo.App.)  In  prosecution  for  practic- 
ing medicine  without  a  license,  contrary  to  Rev. 
St.  1909,  I  8315,  an  information  need  not 
charge  that  accused  did  not  come  within  the  ex- 
ception allowing  physicians  registered  before 
March  12,  1901,  to  practice;  that  being  mat- 
ter of  defense.— State  v.  Saak,  182  S.  W.  10T4. 
4=9 III  (Tex.Cr.App.)  Under  Code  Cr.  i»roc. 
1911,  arts.  453,  460,  474,  relating  to  sufficiency 
of  indictments,  indictment  under  Rev.  Civ.  St 
art  7355,  imposing  license  tax  on  itinerant  sell- 
ers of  medicines,  and,  by  subdivision  2,  exempt- 
ing salesmen  tor  merchants  "engaged  in  the 
sale"  of  medicines,  etc.,  alleging  that  defendant 
was  not  selling  for  merchants  "selling  medi- 
cines," etc.,  heQ  to  sufficiently  negative  proviso. 
— CoUins  V,  State,  182  8.  W.  327. 

VI.  JOINDER  OF  PARTIES.  OFFENSES. 

AND  COUNTS,  DUPLICITT. 

AND  ELECTION. 

4=»I32  (Tex.Cr.App.)  Where  an  indictment 
contained,  two  counts,  one  charging  embezzle- 
ment of  a  check  and  the  other  embezzlement  of 
the  money  represented  by  the  check,  both  counts 
being  based  on  the  same  transaction,  the  court 
properly  refused  to  require  the  prosecution  to 
elpct  on  which  count  to  ask  for  a  conviction,  and 
did  not  err  in  submitting  both  counts  to  the 
jury.— Messner  v.  State,  182  S.  W.  329. 

Vn.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

4=9 1 37  (Ark.)  Under  Kirby's  Dig.  U  2203, 2204, 
2279,  it  was  an  error  to  quash  an  indictment 
on  the  ground  that  there  was  no  legal  and 
sufficient  evidence  before  the  grand  Jury  to 
warrant  the  finding  thereof.— State  v.  Vtx,  182 
S.  W.  906. 

IZ.   ISSUES,  PROOF,  AND  VARIANCE. 

«s>l80  (Tex.Cr.App.)  There  ia  no  fatal  vari- 
ance between  an  indictment  diarging  sale  to 
"Chandoin"  and  proof  that  bia  name  was  spell- 
ed "Chaodoin."  he  being  generally  known  and 
called  by  the  former  name. — Graham  t.  States 
182  8.  W.  468. 
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XI.  wArvxH  OF  mueuum  anh  ob- 

JBOTIOKS,  AKP  AXDEB  BT 
VEBDICT. 

«=>202  (Ark.)  Any  irregularity  In  the  finding 
and  the  return  of  an  indictment  by  the  grand 
jnry  does  not  deprive  the  aecnued  of  any  sub- 
Btantial  right,  since  the  trial  before  a  jury  on 
the  plea  of  not  guilty  affords  an  opportunity  to 
establish  Ms  Innocence,  or  the  truth  of  the 
charge.— State  v.  Pox,  182  8.  W.  906. 
«=>202  (Mo.App.)  Tf  an  information  In  the 
language  of  Rev.  St.  1009,  i  8315,  charfring  a 
physician  with  practicing  without  a  license, 
was  subject  to  attack  for  duplicity,  a  judgment 
of  conviction  cured  the  defect.— State  t.  Saak, 
182  S.  W.  1074. 

INDIGNITIES. 

See  Dirorce,  4s»29. 

INDORSEMENT. 

See  Bnis  and  Notes,  «s»171-S01. 

INFANTS. 

See  Adoption ;  Divorce,  ®=»298 ;  Guardian  and 
Ward;  Limitation  of  Actions,  «=»72;  Mas- 
ter and  Servant,  4=9l53,  230;  Parent  and 
Child. 

n.   01TBTODT  AND   FROTECTIOH. 

4s>l6  (Tez.Cr.App.)  Juvenile  and  delinquent 
acts  a^ply  only  to  boys,  and  do  not  require  or 
authorize  trial  of  a  girl  as  a  delinquent  child 
or  juvenUe.— Townser  v.  State,  182  S.  W.  1104. 

XV.  OONTBAOTS. 

^s>58  (Ark.)  A  minor  who  knowing  that  val- 
uable improvements  were  being  placed  on  prop- 
erty conveyed  by  her,  waited  43  years  before 
(Meking  to  disaffirm  her  contract,  during  which 
time  several  conveyances  of  the  property  were 
made,  was  guilty  of  such  laches  that  she  could 
not  disaffirm  her  conveyance.— Nobks  v.  Poe, 
182  S.  W.  270. 

Vn.  ACTIONS. 

4=>72  (Mo.App.)  An  infant  suing  for  a  person- 
al injury  may  not  recover  for  the  loss  of  earning 
capacity  during  his  minority. — White  v.  Bnnis 
Coffee  Co.,  182  S.  W.  775. 

INHERITANCE. 

See  Descent  and  IMstrlbution. 

INJUNCTION. 

See  Appeal  and  Error,  «=s>719 :  Courts,  «=>207, 
480;  Bxecntion,  4s»172;  Nuisance,  <^=926, 
75. 

X.  NATITBE  AND   OROTTNDS  IN   OEN- 
ERAXh 

(A)  Hstvre  «ad  Form  of  RemedT. 

^s»7  frez.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4643,  owner  of  prop- 
erty levied  on  under  execution  against  anoth- 
er field  entitled  to  sue  for  injunction,  and  not 
limited  to  statutory  remedy.— Allen  v.  Carpen- 
ter, 182  S.  W.  430. 

n.  aUBJEOTS  OF  FROTEOTXON  AND 
RELIEF. 
(C)  Contracts. 
^s»62  (Mo.App.)  While  a  grantor  is  entitled  to 
the  aid  of  equity  to  prevent  his  grantee  from  vio- 
lating restrictive  covenants,  yet,  .after  comple- 
tion of  the  building  a  mandatory  Injunction  will 
not  be  Issued  to  compel  removal  of  bay  window* 
extending  less  than  a  foot  beyond  a  building  line. 
— Porsee  v.  Jackson,  182  S.  W.  788. 


(B)  PnbUe  Oflteers  *na  Boards  >nd  Ma- 
nlotpalitiea. 

^=>76  (Tex.Civ.App.)  The  court  has  no  pow- 
er to  interfere  with  the  commissioners'  court 
in  the  exercise  of  a  statutory  judgment  or  dis- 
cretion to  transfer  the  excess  of  a  fund  raised 
for  one  county  purpose  to  the  fund  of  another, 
80  long  as  the  exercise  of  such  discretion  does 
not  exceed  constitutional  limitations.— Wil- 
liams V.  CarroU,  182  S.  W.  29. 
€=385  (Tex.Civ.App.)  Injunction  Jield  to  lie  to 
restrain  enforcement  of  criminal  ordinance,  the 
validity  of  which  is  involved,  where  repeated 
prosecutions  would  seriously  impair  or  destroy 
property  rights.— Auto  Transit  Co.  v.  (^ty  of 
Pt.  W<»th,  182  S.  W.  685. 

VXI.   VIOI^TION   AND   PUNISHMENT. 

«s>229  (Mo.App.)  As  the  court  is  without  ju- 
risdiction to  enjoin  the  keeping  of  a  bawdy- 
house,  one  violating  an  order  enjoining  the  main- 
tenance of  such  a  place,  though  she  consented 
to  the  injunction,  cannot  be  punished  for  con- 
tempt.— State  ex  rel.  Prosecuting  Attorney  of 
Jackson  County  v.  Chambers,  182  S.  W.  775. 

INQUISITION. 

See  Insane  Persons,  ^=38,  29. 

INSANE  PERSONS. 

See  Orlmlnal  Law,  €=>50;  Homicide,  4=3l79, 
237. 

n.  iNQUismoNS. 

«8=»8  (Ark.)  Kirby's  Dig.  {{  4204,  4206,  4207, 
held  not  invalid  as  violating  constitutional  prb- 
visions  vesting  jurisdiction  in  matters  relat- 
ing to  insane  persons  in  probate  courts,  since 
the  statutes  named  relate  to  criminal  prosecu- 
tions only,  and  the  determination  of  the  circuit 
judge  therein  provided  for  is  not  finaL— Baker  v. 
Young,  182  S.  W.  279. 

9»29  (Ark.)  One  committed  by  the  circuit 
judge  to  the  insane  asylum  under  Kiiiiy's  Dig. 
{{  4204,  4206,  4207,  providing  for  commitment 
of  persons  acquitted  of  offenses  because  in- 
sane, or  who  cannot  be  tried  because  insane, 
may,  after  commitment,  apply  to  the  probate 
court  for  an  adjudication  on  the  question  of 
his  sanity.- Baker  v.  Young,  182  S.  W.  279. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  Banks  and  Banking,  ^s>77. 

INSPECTION. 

See  Master  and  Servant,  4s»124. 

INSTRUCTIONS. 

By  master  to  servant,  see  Master  and  Servant, 

«=s>153. 
To  jury,  see  Criminal  Law,  «=»792-841,  863; 

Homicide,  «=>800,  810 ;  Trial,  <8=»191-290. 

INSURANCE. 

See  Appeal  and  Error,  «=3llO&  1161 ;  Corpo- 
rations, 4=>666 ;  Courts,  €=>14 ;  Divorce,  «=» 
249 ;  EWdence,  «=»178,  461;  Exemptions,  «=» 
84;  Homestead,  9=379 ;    Witnesses,  «=3l90. 

H.  INSURANCE  COICFANIES. 

(A)   Stoolc   Compsmies. 

«=>33  (Mo.App.)  Where  a  note  was  given  in 
payment  of  an  insurance  stock  snbscription  and 
the  proceeds  paid  into  the  treasury  before  in- 
corporation was  effected,  held  that  it  was  not 
given  in  violation  of  Rev.  St.  1909,  i  7063,  pro- 
hibiting notes  from  being  considered  as  payment 
for  capital  stock  of  insurance  companies. — Se- 
curity Nat.  Bank  v.  Field,  182  S.  W.  815. 
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BBOKEBS. 

(A)  Avener  for  Insurer. 

®:s>93  (Ark.)  One  allying  to  a  soliciting  in- 
surance agent  for  a  policy  cannot  assume  that 
his  authority  is  unlimited  to  bind  his  princi- 
pal OD  the  agent's  statement,  but  is  presumed 
to  have,  known  the  extent  of  Uie  agent's  author- 
ity.—National  Union  Fire  Ins.  Co.  t.  School 
Diet  No.  55,  182  S.  W.  647. 

XV.  INStTBABLE  IlfTEBIiST. 

9s>l  15  (Mo.App.)  A  husband  who  had  convey- 
ed to  his  wife  an  undivided  half  interest  in  his 
property  may  not  thereafter  insure  the  entire 
property  in  his  own  name  and  collect  insurance 
thereon.— La  Font  t.  Home  Ins.  Co.,  182  S.  W. 
1028. 

V.  TH£  CONTRACT  IN  OEKEBAI.. 
(A)  Katnre,  Reanlsltea,  and  Valldltr. 

^^129  (Ark.)  A  soliciting  insurance  agent,  au- 
thorized only  to  secure  applications,  accept  pre- 
miums, and  forward  to  the  insurer  for  approval, 
could  not  bind  the  insurer  by  stating  that  a  cer- 
tain policy  of  insurance  would  De  issued. — 
National  Union  Fire  Ins.  Co.  ▼.  School  Dicrt. 
No.  55,  182  S.  W.  647. 

^=3130  (Ark.)  Where  an  insurance  agent  ac- 
cepted an  application  and  the  premium,  but 
failed  to  forward  them  to  the  insurer  and 
the  application  provided  that  no  liability  should 
attach  until  approval  and  issuance  of  a  policy 
Ijy  the  insurer,  there  was  no  contract  of  insur- 
ance.— National  Union  Fire  Ins.  Co.  v.  School 
Dist.  No.  55,  182  S.  W.  547. 

Mere  delay  in  passing  on  an  application  for 
a  policy  of  insurance  cannot  be  construed  as 
an  acceptance  of  the  application  and  consent 
to  be  bound  by  it,  nor  can  a  cause  of  acti<m 
for  negligence  be  based  on  such  delay. — Id. 

(B)  OOBstraetloa   and   Operation. 

^al46  (Ky.)  The  construction  of  a  policy  of 
insurance  requires  a  reasonable  interpretation 
of  all  the  parts  so  as  to  give  effect  to  the  ap- 
parent intention  of  the  parties  not  at  variance 
with  the  clear  meaning  of  the  language  em])loy- 
ed. — Doyle  v.  Maryland  Casualty  Co.,  182  S. 
W.  040. 

9=>I46  (Mo.App.)  A  defense  to  an  insurance 
policy  in  the  nature  of  a  forfeiture  is  not  a 
favorite  of  the  insurance  law. — Shearlock  v. 
Mutual  Life  Ins.  Co.  of  New  lork,  182  S.  W. 
89. 

4=>I46  (Mo.App.)  An  accident  policy  should 
be  construed  favorably  to  the  insured  and 
against  the  insurer.— Greenlee  t.  Kansas  City 
Casualty  Co.,  182  S.  W.  138. 

9=»I79  (Mo.)  Principal  contract  of  accident  in- 
surance against  injury  to  son  in  favor  of  mother, 
and  separate  supplemental  contract  against  in- 
jury to  mother  in  favor  of  son,  covered  by  same 
I^emium,  held  not  to  constitute  one  contract  to 
be  construed  as  a  whole. — State  ex  rel.  Schmohl 
V.  KUison,  182  S.  W.  740. 

9=3 1 79  (Mo.App.)  A  fire  policy  insuring  a 
dwelling  at  a  specified  sum,  household  furniture 
and  furnishings  at  another  sum,  and  other  spe- 
cific property  at  other  sums,  held  a  divisible 
contract  as  to  each  group.— La  Font  v.  Home 
Ins.  Co.,  182  S.  W.  1029. 

€=>l79'/2  (Mo.App.)  An  agreement,  whereby  a 
loan  was  made  by  an  insurance  company  on  a 
life  policy,  held  to  impose  a  personal  obligation 
to  repay. — Equitable  Life  Assur.  Society  of 
United  States  v.  De  Lisle,  182  S.  W.  1026. 

There  was  no  payment  of  a  loan  by  a  life  in- 
surance company  on  a  pledge  of  a  policy,  be- 
cause of  its  attempted  application  thereon  of 
the  policy's  surrender  value,  it  having,  before 
the  pledge,  vested  in  insured's  trustee  in  bank- 
ruptcy.—Id. 


VXn.  OANOEXXA^ZOir.      ■UBBBXDEB. 

ABANDOmiENT,  OB  BBSOSUION 

OF  POUOT. 

^3>246  (Ho.App.)  Abandonment  of  insurance  is 
not  a  defense,  unless  insured  Called  to  pay  or 
offered  to  pay  subsequent  asse88ment8.^Keeton 
V.  National  Union,  1&  S.  W.  798. 

XX.  AVOIDANOE  OF  .  POZJOT  FOB 
MI8BEPBE8ENTATZON.  FBAPP. 
OB  BREACH  OF  mTAHRAIfTY 
OB  OOXDITXON. 

(O)    Matter*   Relatlns   to    Person    ImrareO. 

<&=»29l  (Ark.)  Although,  after  applying  for  life 
insurance  in  one  company,  the  insured  was  told 
by  another  examining  physician  of  certain  dis- 
eases which  he  had,  be  was  not  bound  to  so 
inform  the  first  comnany  unless  he  believed  the 
second  examiner.- United  States  Annuity  & 
Life  Ins.  Co.  ▼.  Peak,  182  S.  W.  565. 

Failure  of  insured  to  acquaint  first  insurer 
of  physical  condition,  as  disclosed  to  him  by 
another  examining  physician  whom  he  beliered 
and  upon  whose  advice  he  acted,  held  an  in- 
tentional concealment  of  a  material  fact  suffi- 
cient to  avoid  the  policy. — Id. 

X.  FOBFBITUKE  OF  POXJOT  FOR 
BREACH  OF  PROMXSSOBT  IXrAR- 
RANTT,  COVENANT,  OR  OOH9X- 
TION  SUBSEQUENT. 

(B)   Matter*  Relating  to  Property  or  In» 
tereat  Insured. 

«=>335  (Tex.Civ.App.)  Provision  of  fire  insur- 
ance policy  that  insured  should  take  a  complete 
inventory  of  stock  held  met  by  inventory  show- 
ing number  of  pieces  of  lumber  and  dimensions 
of  each  piece  of  different  kinds  nnd  total  num- 
ber of  each  kind  separately,  without  showing 
the  class  or  value.— Camden  BHre  Ins.  Co.  t. 
Yarbrough,  182  S.  W.  66. 


(B)   Nonparment   of  Premtnnu  or   Aaaess- 
menta. 

4s>349  (Ark.)  Where  the  intmrance  agent  dis- 
counted the  insured's  note  given  for  the  first 
premium  and  remitted  to  the  insurer  the  money 
due  it  out  of  such  premium,  the  failure  of  the 
insured  to  pay  an  installment  on  the  note  did 
not  foi'feit  the  policy  for  nonpayment  of  pre- 
mium for  the  first  year. — Uniteid  States  An- 
nuity &  Life  Ins.  Co.  v.  Peak,  182  S.  W.  565. 
9=3349  (Mo.App.)  Where  insurance  contract 
contains  no  provision  for  forfeiture  for  nonpay- 
ment of  assessments,  insurance  held  to  continue 
in  force  notwithstanding  such  nonpayment — 
Keeton  v.  National  Union,  182  S.  W.  798. 

XI.  ESTOPPEI^  WAIVER,  OR  AGREE. 

MENTS  AFFECTING  BIGHT  TO 

AVOID  OB  FOBFEIT  FOXJCT. 

«=>378  (Mo.App.)  Where  agept  of  insurer, 
with  knowledge,  incorrectly  nlla  out  an  ampli- 
cation for  a  fire  policy,  and  the  applicant  signs 
the  application  without  reading  it,  insurer  held 
estopped  from  showing  any  breach  of  warranty 
as  to  the  incorrectly  filled  in  matter. — La  Font 
V.  Home  Ins.  Co.,  182  S.  W.  1029. 
4s»396  (Mo.App.)  Where  a  beneficiary  is  en- 
couraged by  the  insurer  to  go  to  substantial 
expense  in  furnishing  proofs  of  loss,  the  in- 
surer is  estopped  to  assert  the  time  for  such 
f roofs  had  expired.— Shearlock  v.  Mutual  Life 
ns.  Co.  of  New  York,  182  S.  W.  89. 
Where  an  insurance  company,  on  application 
of  plaintiff  under  the  policy  on  her  deceased 
husband's  life,  required  her  to  make  proofs  of 
loss  on  forms  furnished  by  them,  which  she  did 
at  a  considerable  expense,  the  company  could 
not  escape  the  estoppel  worked  against  it 
ther^y,  by  asserting  that  it  did  not  compel 
her  to  fill  the  blanks,  since  failure  to  file  them 
would  have  been  an  abandcHiment  of  her  claim. 
—Id. 
'     Where  plaintiff  made  claim  for  loM  of  her 
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husband  under  a  life  policy  17  Tears  after  his 
death,  whereupon  defendant  required  proofs  of 
loss  to  be  submitted,  defendant  was  estopped 
to  assert  the  defense  of  failure  to  file  proofis 
of  loss  in  time,  although  in  requiring  proofs 
it  specifically  asserted  that  it  waived  no  de- 
fense it  had,  since  such  a  statement,  without 
specific  reference  to  the  particular  defense,  was 
valueless.— Id. 

Zn.    RISKS  AND  CAUSES  OF  X.OS8. 
(E)  Accident  mad  Bealtli  Insurance. 

4=»455  (Tenn.)  An  injury  is  not  produced  by 
accidental  mpans,  within  the  terms  of  a  policy, 
where  it  is  the  natural  result  of  an  act  or  acts 
in  which  the  insured  intentionally  engages  and 
is  caused  by  a  voluntary,  natural,  ordinary 
movement,  executed  as  waa  intended. — Stone  v. 
FldeUtv  Sc  Casualty  Co.  of  New  York,  182  S. 
W.  252. 

Under  policy  insuring  against  injury  from 
"accidental  means,"  insured,  whose  sudden  rais- 
ing of  his  hand  above  his  head  while  lying  in 
bed  debilitated  from  medical  treatment  caused 
a  blood  pressure  rupturing  the  retina  and  re- 
sulting in  blindness  in  one  eye,  could  not  re- 
cover.—Id. 

4=^55  (Tex.)  In  an  accident  policy  insuring 
against  death  through  accidental  means,  which 
included  death  resnlting  from  sunstroke  inde- 
pendently of  other  causes  "sunstroke"  is  to  be 
deemed  a  form  of  i>ersonaI  injury  rather  than 
a  disease.— Bryant  v.  Continental  Casualty  Co., 
182  S.  W.  673. 

Death  of  one  by  sunstroke,  caused  by  expo- 
sure to  the  sun  while  pursuing  his  ordinary  vo- 
cation, held  due  to  accidental  means,  within  a 
policy  insuring  against  sunstroke  dne  to  acci- 
dental means.— Id. 

4=>457  (Ky.)  Provision  in  policy  of  accident 
insurance  construed  as  if  written  "likewise  sub- 
ject to  its  terms,  limits  and  conditions,  this 
poIi<7   covers   the   assured   in   event   of    death 

•  •      *      from     •      •     •      blood    poisoning. 

•  •  •  "—Doyle  ▼.  Maryland  Casualty  Co.,  182 
S.  W.  946. 

Insertion  of  clause  in  accident  policy  thatf 
subject  to  its  tcnAs,  the  policy  would  cover 
death  from  blood  poisoning  due  directly  to  a 
bodUy  injury  held  justifiable,  and  not  a  fraud 
or  evidence  of  bad  faith  on  the  part  of  the 
insurer. — Id. 

In  policy  of  accident  insarance  classing  ben- 
efits as  "accident  benefits,"  "illness  benefits" 
etc.,  by  section  1,  clause  in  section  6,  relating 
to  death,  etc.,  from  blood  poisoning.  Ae2d  sub- 
ject to  terms  and  conditions  of  policy  in  ref- 
erence to  accident  benefits.— Id. 
4=>466  (Mo.App.)  A  policy  insuring  against 
bodily  injuries  and  death  through  accidental 
means,  independent  of  any  disease,  held  to  cov- 
er death  tesnlting  from,  a  fall  which  prodnced 
cerebro-spinal  meningitis.— Greenlee  v.  Kansas 
City  Casualty  Co.,  182  S.  W.  138. 

Xm.   KXTEWT  or  X.OBS  Aim  UABII.. 
ITT  OF  INSintEK. 

(B)  Inamranee  of  Property  nnd  Titles. 

4=>494  (Ky.)  Despite  a  coinsurance  clause  in  a 
tornado  policy  requiring  the  insured  to  Insure 
the  property  to  fifty  per  cent,  of  its  value  or 
bear  a  proportion  of  the  loss,  held  that,  under 
Ky.  St.  {  700,  where  the  loss  was  less  than  the 
amount  of  the  policy,  the  insurer  is  liable  for  the 
full  amount.— Hartford  Fire  Ins.  Co.  v.  Hender- 
son Brewing  Co.,  182  S.  W.  852. 
«=s>500  (Mo.App.)  Bev.  St.  1900.  {  7020,  pro- 
viding for  valued  policies,  applies  to  a  policy 
insuring  an  undivided  interest  in  property,  and 
insurer  is  estopped  from  denying  that  the  prop- 
erty insured  was  worth  the  amount  of  the  pol- 
icy at  the  time  of  its  issuance. — La  Font  v. 
Home  Ins.  Co.,  182  S.  W.  1029. 


(By  Ao«lden<  Mid  Health  laanranoe. 

<S=»528  (Ky.)  The  disability  of  one  insured  in 
accident  policy  held  continuous  from  the  time 
of  the  infliction  of  the  wound  until  time  blood 
poisoning  developed.— Doyle  v.  New  Jersey  Fi- 
delity &  Plate  Qlass  Ins.  Co.,  182  S.  W.  944. 

One  insured  in  an  accident  policy  held  not 
disabled  by  an  injury  continuously  up  to  the 
time  of  his  death ;  it  conclusively  appearing 
that  he  discharged  the  duties  of  his  profession 
for  some  months  after  partial  recovery  from 
the  injury.— Id. 

xnr.  NoxicE  and  proof  of  IiOss. 

«=»539  (Mo.App.)  Where  plaintiff's  husband 
died  in  1897,  and  she  sued  on  the  policy  in 
1915,  the  cause  was  barred,  in  the  absence  of 
waiver  or  estoppel  of  the  company,  since  she 
had  at  most  only  a  reasonable  time  after  her 
husband's  death  in  which  to  make  proof  of 
death.— Shearlock  v.  Mutual  Life  Ins.  Co.  of 
New  York,  182  S.  W.  89. 
®=>555  (Mo.App.)  Though  a  statute  required 
proofs  of  loss  to  be  submitted  to  the  insurer 
within  90  days  of  the  insured's  death,  that  con- 
dition might  be  waived  by  the  insurer.— Shear- 
lock  T.  Mutual  Life  Ins.  Co.  of  New  York,  182 
S.  W.  89. 

^=>559  (Mo.App.)  An  insurer's  denial  of  liabili- 
ty disi>ense8  with  proofs  of  loss  or  surrender  of 
the  certiGcat&— Keeton  v.  National  Union,  182 
S.  W.  798. 

XVn.    FAYXCENT      OR      DISCHARGE. 
CONTRIBirriON.  AND  SUB- 
ROGATION. 

cS=»598  fMo.App.)  Under  Bev.  St  1909,  {  7179, 
interest  is  recoverable  on  contract  of  insurance 
from  denial  of  liability,  notwithstanding  failure 
to  make  proofs  of  death  and  surrender  of  cer- 
tificate.—Keeton  V.  National  Union,  182  S.  W. 
798. 

«=9602  (Mo.App.)  Bev.  St.  1909,  $  7068,  as 
amended  by  Laws  1911,  _p.  282,  held  not  to 
penalize  insurer  for  resisting  a  claim,  a  mate- 
rial part  of  which  it  has  good  reason  to  believe 
is  not  due  insured. — La  Font  v.  Home  Ins.  Co., 
182  S.  W.  1029. 

XVni.   ACTIONS   ON  POUOIES, 

«=>6I9  (Mo.App.)  The  statute  of  limitations 
and  failure  to  submit  proofs  of  death  within 
90  days,  as  required  by  Rev.  St.  1879,  S  6985, 
are  special  defenses,  a  matter  of  privilege  to 
the  defendant  insurance  company,  but  do  not 
extinguish  the  cause  of  action,  operating  mere- 
ly to  bar  the  remedy.— Shearlock  v.  Mutual 
Life  Ins.  Co.  of  New  York,  182  S.  W.  89. 
<S=>634  (Mo.App.)  Plaintiff's  failure  to  plead 
waiver  by  the  insurer  of  delay  in  filing  proof  of 
loss  would  not  defeat  her  action,  which  waa 
tried  on  an  agreed  statement  of  facts  which 
showed  the  waiver. — Shearlock  v.  Mutual  Life 
Ins.  Co.  of  New  York,  182  S.  W.  89. 
9=>640  (Mo.App.)  Abandonment  of  a  contract  of 
insurance  is  an  affirmative  defense  which  is 
waived  if  not  pleaded.— Keeton  v.  National  Un- 
ion, 182  S.  W.  798. 

®=>646  (Mo.App.)  In  a  suit  on  a  policy  of  life 
insurance,  the  burden  was  on  the  insurer  to  es- 
tablish its  afiirmative  defense  that  insured  made 
misrepresentations  as  to  his  previous  health 
and  having  consulted  a  physician,  in  his  appli- 
cation for  the  insurance. — Warren  y.  New  York 
Life  Ins.  Co.,  182  S.  W.  96. 
^^655  (Ark.)  Where  evidence  was  introduced 
showing  circumstantially  that  the  insured  ob- 
tained a  policy  of  life  insurance  by  fraud,  it 
was  error  to  admit  testimony  as  to  his  good 
character. — United  States  Annuity  &  Life  Ins. 
Co.  V.  Peak,  182  S.  W.  565. 
®=>668  (Mo.App.)  In  a  suit  on  a  life  policy, 
whether  the  insured,   in  his   application,   mis- 
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represented  kis  previooa  health,  or  whether  he  ! 
had  consulted  a  physician,  held  for  the  jury  on-  ' 
der  the  evidence. — Warren  t.  New  York  Life 
Ins.  Co.,  182  S.  W.  96. 

^=»668  (Mo.App.)  In  an  action  on  an  accident 
I>olicy,  evidence  held  sufficient  to  carry  the 
case  to  the  jury. — Greenlee  t.  Kansas  City 
Casualty  Co.,   182   S.  W.   138. 

Where  scientific  opinions  differed  as  to  the 
cause  of  death  of  one  insured  against  accident, 
the  court  will  not  determine  it  as  a  matter 
of  law,  but  the  question  must  be  left  to  the 
jury.— Id. 

<S=3669  (Mo.App.)  Tinder  the  "rained  policy" 
provisions  of  Rev.  St.  1909,  |§  7020,  7021,  7030, 
an  instruction  in  an  action  on  a  fire  policy 
held  erroneous  because  not  permitting  the  jury 
to  assess  the  damages  by  determining  the  de- 
preciation, if  any,  in  the  property  insured. — La 
Font  V.  Home  Ins.  Co.,  182  8.  W.  1029. 

A  fire  policy  insuring  a  dwelling  at  a  specified 
sum,  household  furniture  and  furnishings  at 
another  sum,  and  other  specific  property  at  oth- 
er sums,  held  a  divisible  contract  as  to  each 
group,  and  the  court  must  submit  to  the  jury 
separately  the  questions  of  loss  and  deprecia- 
tion as  applied  to  each  group. — Id. 

XX.  XCUTUAI.   BENEFIT   INSURANCE. 
(A)  CorporaHoaa  lutd  AssoelsttoBS. 

4s>687  (Mo.App.)  In  action  on  insurance  con- 
tract, defendant,  to  avail  itself  of  laws  applica- 
ble to  beneficiary  contracts  of  fraternal  associa- 
tions, has  burden  of  showing  nature  of  contract 
and  that  it  was  such  association  authorized  to 
do  business  in  state,  and  these  facts  cannot  be 
proved  by  the  form  of  the  contract.— Keeton  v. 
National  Union,  182  S.  W.  798. 

In  an  action  on  an  insurance  contract,  defend- 
ant's articles  of  incorporation,  showing  that  it 
was  incorporated  in  another  state  as  a  fraternal 
association,  but  not  showing  that  it  was  licensed 
to  do  business  in  the  state,  held  properly  exclude 
ed.— Id. 

A  certificate  expressing  absolute  undertaking 
to  pay  a  certain  sum  out  of  benefit  fund  without 
regard  to  assessments  on  persons  holding  similar 
contracts,  held  not  assessment  insurance. — Id. 

(D)  Forfeiture  or  Snapensloa. 

^s»750  (Mo.App.)  A  provision  in  the  by-laws 
of  a  fraternal  insurer  for  forfeiture  in  case  of 
nonpayment  of  monthly  assessments  on  or  be- 
fore a  fixed  day  is  valid.— Crawford  v.  North 
American  Union,  182  S.  W.  1013. 
«=>755  (Mo.App.)  That  a  fraternal  insurer  ac- 
cepted checks  in  payment  of  assessments  mailed 
on  the  last  day  ul  the  month  in  which  they 
could  be  paid  shows  no  waiver  of  the  provision 
for  payment  within  the  month  under  penalty 
of  forfeiture,  but  merely  of  the  right  to  demand 
bayment  in  cash. — Crawford  v.  North  Ameri- 
can Union,  182  S.  W.  1043. 

Where  there  was  no  collector  at  member's 
residence,  a  fraternal  insurer  which  received 
assessments  mailed  on  the  last  day  of  the 
month  held  not  to  have  waived  the  requirement 
that  assessments  be  paid  during  the  month; 
members,  where  there  was  a  collector,  being  al- 
lowed the  whole  month  to  pay. — Id. 

Where  a  certificate  issued  by  a  fraternal  in- 
surer ptovided  for  reinstatement  after  forfei- 
ture for  nonpayment  of  assessment,  upon  fur- 
nishing health  certificate,  reinstatement  of  a 
member  on  those  conditions  was  not  a  waiver 
of  the  right  to  insist  on  forfeiture  for  nonpay- 
ment of  future  assessments.— Id. 

Where  defendant  took  over  the  business  of 
another  fraternal  insurer,  notifying  members  of 
its  by-laws  with  respect  to  payment  of  assesa- 
ments,  and  the  benenciarie*  of  a  member  relied 
on  such  by-laws,  a  waiver  by  the  old  company 
was  unavailing. — Id. 

Where  through  misunderstanding  m<«thly  as- 
sessments were  not  paid  within  time,  the  in- 
surer being  m  notifi««l,  a  waiver  of  the  by-lav 


teqnirinf  payments  to  be  made  during  the 
month  under  penalty  of  forfeiture  is  nnavailing. 
—Id. 

^=>7S6  (Mo.App.)  Where  a  fraternal  insurer 
led  a  member  to  believe  that  it  would  not  in- 
sist on  payment  of  assessments  within  the  stip- 
ulated month,  it  could  not,  without  notice  ot  in- 
tention to  require  strict  compliance,  enforce  the 
provision  for  forfeiture  in  case  of  nonpayment. 
—Crawford  t.  North  American  Union,  182  S. 
W.  1043. 

INTENT. 

See  Constitutional  Law,  4=»1S;  Contracts,  ®=9 
147;  Damages.  «=>77:  Evidence,  €=3461: 
Homicide,  «=>86,  230;  Wills,  «»=»439,  487. 

INTEREST. 

See  Damages,  ^=968;  Eminent  Domain,  •=> 
147 ;  Insurance,  «=>11&,  6^ ;  Usury. 

I.  RlOarS  AND  I.IABIIJTIE8  IN 
GENEBAI.. 

©=»l  (Mo.App.)  Interest  is  a  purely  statutory 
right— Coombes  v.  Knowlaon,  182  S.  W.  1040. 

H.   RATE. 

«=>34  (Mo.App.)  Under  Rev.  St  1900,  {  7179, 
interest  in  excess  of  S  per  cent  is  not  allow- 
able when  the  agreement  to  pay  is  verbal. — 
Coombes  v.  Knowlson,  182  S.  W.  1040. 
«=»36  fMo.App.)  Under  Rev.  St.  1909,  {  7179, 
one  verbally  agreeing  to  pay  7  per  cent  prom- 
ised to  pay  interest,  and  might  be  charged  with 
the  statutory  rate  of  6  per  cent.— Coombes  v. 
Knowlson,  182  S.  W.  1040. 

III.    TIME   AND  OOMF1TTATION. 

9=>5I  (Ark.)  Garnishee  held  liable  to  defend- 
ant for  interest  which  would  have  accrued  on 
notes  and  mortgage  which  he  had  agreed  to  de- 
liver to  defendant,  but  which  he  refused  to  de- 
liver on  account  of  the  service  of  the  writ— 
Hockaday  v.  Warmack,  182  S.  W.  263. 

That  the  garnishee  in  such  case  deposited  a 
part  of  the  money  which  was  to  be  included 
in  the  notes  in  a  bank  to  b;  ^aid  to  defendant 
on  his  compliance  with  certain  conditions  not 
made  in  the  original  contract  did  not  relieve 
him  from  payment  of  interest  on  such  sum 
prior  to   its  delivery   to   defend ant-r-Id. 

TV.  RECOVERT. 

$3»67  (Mo.App.)  In  an  action  on  contract  to 
manufacture  lumber  for  the  defendant,  testi- 
mony that  some  of  the  lumber  had  been  ready 
for  delivery  a  considerable  time  before  the  de- 
fendant accepted  it  was  competent  to  reduce 
the  amount  of  interest — Coombes  t.  Knowlson, 
182  S.  W.  1040. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal  and  Error,  «=>870. 

INTERPLEADER. 

X.  RIGHT  TO  UrTERPISASER. 

$=>I0  (Mo.AppJ  Defendant  an  attorney  receiv- 
ing money  in  a  settlement  of  his  clients  claims, 
held  not  entitled  to  interplead  the  clients,  where 
defendant  was  claiming  an  interest  in  the  funds 
in  faU  bands.— Young  v.  Miller,  182  S.  W.  822. 

Defendant  held  not  entitled  to  interplead  con- 
testants, where  he  had  assumed  inconsistent  ob- 
ligations.—Id. 

n.  PROCEEDINGS  AND  REUEF. 

QssSS  (Mo.App.)  An  order  in  interp]i>ader  by  a 
bank  against  administrator  de  bonis  non  and 
administrator  of  wife  of  decedent  dying  pend- 
ing settlement  as  administratrix,  held  not  to 
justify  a  payment  by  bank  to  wife's  adminis- 
trator.—Luther  T.  Granger  Exch.  Bank,  182  S. 
W.  1078. 
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INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  4s>372;  Indictment  and 
Information,  4=»180. 

m.  X.OOAL  ovnoK. 

«=33l  (Mo.App.)  Under  Key.  St  1909,  i  T244, 
the  county  court  on  presentation  of  a  petition 
for  a  local  option  election  within  fonr  years 
from  a  valid  election  should  decline  to  call  an 
election,  but  its  jurisdiction  over  the  subject- 
matter  was  not  destroyed,  and  hence  its  _  action 
in  calling  the  election  was  only  voidable  in  case 
the  former  election  was  valid.— State  v.  Ed- 
wards, 182  S.  W.  818. 

4=932  (Mo.App.)  The  acts  of  the  county  court 
in  entertaining  a  petition  for  a  local  option 
election,  in  determining  the  qualification  of  the 
petitioners  and  the  sufficiency  thereof,  and  in 
calling  a  local  option  election  are  judicial  in 
their  natui-e,  and  the  court's  record  therein  par- 
takes of  the  nature  of  a  judgment.— State  v.  Ed- 
wards, 182  S.  W.  816.  , 

Such  orders  or  judgment  are  not  open  to  col- 
lateral attack.— Id. 

Under  Rev.  St.  1909,  |  7283,  providing  an 
election  to  determine  whether  liquors  shall  be 
sold  in  a  county,  and  the  procedure  thereon,  the 
presentation  of  a  petition  properly  signed  calls 
the  court's  jurisdiction  in  the  particular  case 
into  exercise. — Id. 

«s»37  (Mo.App.)  Rev.  St  1900,  8  72^,  heU 
to  afford  the  exclusive  statutory  remedy  by  ac- 
tion to  contest  a  local  option  election.— State  v. 
Edwards,  182  S.  W.  816. 

^=>39  (Mo.App.)  County  court,  acting  upon  pe- 
tition for  local  option  election  presumed  to  have 
acted  in  accordance  With  law,  and  that  since 
former  election  something  had  happened  allow- 
ing it  to  grant  second  petition,  without  violat- 
ing Rev.  iSt  1909,  $  7244.— State  v.  Edwards, 
182  S.  W.  816. 

VI.   OTFEN8ES. 

«=Bl39  ^o.App.)  Kev.  St.  1909,  i  7227,  does 
not  prohibit  a  manufacturer  of  intoxicating  liq- 
uor from  maintaining:  a  branch  house  in  a  local 
option  county  for  the  storage  of  liquor,  and  the 
delivery  thereof  to  consumers  in  a  foster  state. — 
State  V.  Richardson,  182  S.  W.  782. 

vm.  cxuanNAi.  prosecutiohs. 

4=9239  (Tex.Cr.App_.)  Where  the  evidence  In 
a  prosecution  for  violotion  of  the  local  option 
law  tended  to  show  alibi,  Acid,  that  it  was  error 
to  refuse  requested  instructions  on  alibi. — ^Venn 
▼.  State,  ue  S.  W.  315. 

IRRIGATION. 

See  Waters  and  Water  Courses,  4=>264. 

ISSUES. 

See  Wins,  4=»646. 

JITNEYS. 

See  Carriers,  4S92:  Constitutional  Law,  4=9 
186,  205,  297;  Eminent  Domain,  4=92;  Li- 
censes, 4=96,  7 ;  Monopolies,  4s>4 ;  Municipal 
Corporations,  4=9703. 


JOINDER. 


B«e  Parties. 


JOINT  TENANCY. 

See  Tenancy  in  Common. 


JUDGES. 

See  Criminal  Law,  4=91092,  1099;  Justices  of 
the  Peace;    Trial,  «=s>29. 

I.  APPonrrMENT,    quauficatxok, 

AND  TENITBE. 

4=93  (Arlc.)  Acts  1915«  p.  402,  changing  the  ex- 
isting statute  only  by  postponing  date  of  bien- 
nial election  for  1916  and  thereafter,  held  not 
to  require  election  in  1916  of  successors  of  cir- 
cuit judges  whose  terms  would  expire  in  1918, 
but  to  merely  Incidentally  postpone  commence- 
ment of  terms  of  office.  Const  art.  5,  B  3,  15 ; 
article  19.  §  5 ;  Kirby's  Dig.  i|  647,  2850.- 
Hendricks  v.  Hodges.  IK  S.  W.  538. 

JUDGMENT. 

See  Bxecution;  Justices  of  the  Peace.  4=986; 
Limitation  of  Actions,  4=972. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

Z.   NATURE  AND  ESSENTXALB  IN 
GENERAI.. 

4=9 1 7  (Tenn.)  No  personal  judgment  can  b« 
rendered  against  a  nonresident  served  with  no- 
tice only  by  publication. — ^Perry  v.  Young,  182 
S.  W.  877. 

IV.  BT  DEFAVIiT. 

(A)  Reqnlatten    and  Tsliaitr. 

4=>I06  (Tex.Civ.App.)  On  substitatioB  of  new 
plaintiffs  and  adoption  by  them  of  petition  of 
original  plaintiffs,  entry  of  judgment  by  de- 
fault without  permitting  opportunity  to  an- 
swer was  error. — Cooney  v.  Von  Deren,  182  S. 
W.  1190. 

(B)    Openlns  or   Setttnv   Aside  Default. 

4=9 1 38  (Ark.)  Under  Kirby's  Dig.  S§  4431- 
4433,  facts  in  suit  to  set  aside  default  judgment 
held  to  show  plaintiff's  own  lack  of  diligence, 
so  that  the  court  was  not  warranted  in  grant- 
ing the  relief  sought.— Kohn  v.  Smith,  182  .S. 
W.  638. 

4=9 1 89  (Ky.)  In  -the  matter  of  setting  aside 
default  judgments,  trial  courts  have  a  wide  dis- 
cretion.—Algee  V.  Algee,  182  S.  W.  197. 
4=3 1 43  (Tex.Civ.App.)  Refusal  to  set  aside  a 
default  judgment  on  the  ground  of  the  absence 
of  defendant's  attorney  held  within  the  court's 
discretion. — Commonwealth  Bonding  &  Casual- 
ty Ins.  Co.  V.  Steams,  182  S.  W.  1197. 
4=3 1 44  (Ark.)  In  view  of  docket  entry  of  case 
pending  in  circuit  court,  held,  that  there  was 
no  misprision  of  the  clerk  which  would  justify 
setting  aside  a  default  judgment  therein.— 
Kohn  V.  Smith,  182  S.  W.  533. 
®=3l53  (Ky.)  Where  a  judgment  was  rendered 
by  default,  a  motion  to  set  it  aside  made  at 
any  time  during  the  term  at  which  it  was  ren- 
dered, suspended  the  judgment,  and  the  court, 
of ter  the  term,  had  power  to  sustain  the  motion 
and  set  the  judgment  aside.— Algee  ▼.  Algee, 
laa  S.  W.  197. 

VI.   ON  TRIAX.  OF  ISSUES. 

(A)   Rendition,  Form,  and  Reanisltes  In 
General. 

4=3 1 99  (Ky.)  Where  defendant  moved  for  a 
peremptory  instruction  on  the  ground  that  plain- 
tiff had  not  traversed  a  defense  pleaded,  it  is 
not,  verdict  having  gone  for  plaintiff,  entitled 
to  judgment  notwithstanding  the  verdict  but 
only  to  a  new  trial— Louisville  &  N.  R.  C%  v. 
Johnson,  182  S.  W.  214. 

(O)   Conformltx   to    Prooeas.   Pleadlnars, 
Proofs,  and  Verdict  or  Plndlnva. 

4=»250  (Tex.Civ.App.)  A  judgment  cannot  be 
upheld,  where  the  petition  did  not  state  a  cause 
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of  action  against  the  parties,  regardless  of  what 
the  evidence  showed.— Seaton  T.  Majors,  182 
S.  W.  712. 

€=>25l  (Ky.)  Where,  in  action  by  executor  to 
recover  money  of  estate,  defendant  counter- 
claimed  for  care  and  nursine,  to  which  plain- 
tiff's reply  set  np  devise  in  will  as  compensation 
for  nursing,  it  was  error  for  court  to  adjudge 
that  a  gift  by  testatrix  to  defendant  of  part  of 
the  money  in  question  was  ademption  of  devfse. 
—Bishop  V.  Newman's  Ex'r,  182  S.  W.  165. 

«=»256  (Tex.Civ.App.)  When  the  alternative 
finding  of  the  trial  court  in  a  suit  for  negligence, 
that  either  of  two  acts  or  omissions  of  the 
defendant  was  negligent,  is  conditioned  upon 
the  insufficiency  of  the  evidence  to  sustain  the 
first  finding,  and  such  first  finding  is  supported 
by  the  evidence,  the  alternative  finding  cannot 
be  considered  in  support  of  the  judgment— Tex- 
as Co.  T.  Charles  Clarke  &  Co.,  182  S.  W.  351. 

Tin.   AMOBlTDMEirr,     OOBBECTION, 
AMD   REVIEW  IX   SAME   COURT. 

«=>335  (Iex.Civ.App.)  Function  of  bill  of  re- 
view is  to  review  cases  in  the  trial  court  when 
judgment  is  the  result  of  fraud,  accident,  <xc 
mUtake.— Kidd  v.  Prince,  182  8.  W.  725. 

The  function  of  a  bill  of  review,  where  judg- 
ment is  rendered  against  a  minor  legally  served 
and  represented  by  guardian  ad  litem  regularly 
appointed,  is  no  greater  than  in  the  case  of 
a  person  sui  juris.— Id. 

The  remedy  against  a  judgment  voidaUe  be- 
cause against  a  minor  not  represented  by  a 
guardian  ad  litem,  the  fact  of  infancy  appear- 
ing on  the  face  of  the  record,  is  by  wilt  of 
error,  and  not  bill  of  review.— Id. 

A  bill  of  review  based  on  fraud  must  allege 
facts  sufficient  to  show  that,  if  true,  complain- 
ant would  have  had  judgment  in  the  original 
action  but  for  fraud  of  bis  adversary.— Id. 

A  bill  of  review  based  <»  fraud  must  allege 
facts  supporting  the  charge  of  fraud. — Id. 

A  bill  of  review  based  on  fraud  must  make 
explanation  of  failure  to  urge  at  the  trial  the 
falsity  of  allegations  or  testimony.— Id. 

On  bill  of  review  it  will  be  presumed  the 
judgment  was  based  on  the  one  of  two  facts 
alleged  which  would  support  it,  and  that  it 
was  established  by  evidence. — Id. 

nc.   OFENINO  OR  VACATrNG. 

€=>342  (Ky.)  Where  judgment  is  rendered  aft- 
er trial  and  upon  the  merits,  the  court,  after  ex- 
piration of  the  term,  loses  control  of  it  except 
in  actions  brought  pursuant  to  Civ.  Code  Prac. 
§S  344,  518,  unless  the  motion  for  a  new  trial 
or  to  set  it  aside  is  made  within  the  statutory 
time.— Algee  v.  Algee,  182  S.  W.  197. 


X.   EQtriTABIiE   BELIEF. 
(A)   Natvre  of  Remedy  and  Oroiuada. 

^=3435  (Mo.App.)  The  mistakes  for  which  equi- 
ty will  afford  reuef  from  a  judgment  must  be 
mutual  and  unmixed  with  the  negligence  of  tbe 
injured  party  in  failing  to  avail  himself  of  the 
legal  remedies  open  to  him. — Einstein  v.  Stroth- 
er,  182  S.  W.  £22. 

^=3443  (Mo.App.)  Hie  fraud  for  which  equity 
will  relieve  from  a  judgment  must  be  in  the 
very  procurement  of  the  judgment,  and  fraud 
relating  only  to  the  cause  of  action,  and  which 
should  be  interposed  as  a  defense  thereto,  is 
not  a  good  ground  for  setting  aside  the  judg- 
ment—Einstein  T.  Strother,  182  S.  W.  122. 

(B)   JvrisdletloB  and  Proeeedtna^. 

<S=>460  (Tex.Clv.App.)  Petition  to  set  aside 
judgment  for  fraud  in  procuring  its  enti7  in 
the  absence  of  plaintiff's  attorneys  held  not  bad 
on  general  demurrer.^Evans  v.  San  Antonio 
Machine  &  Supply  Co.,  182  S.  W.  684. 


ZX.  OOUUtTEBAi.  ATTACK. 

(A)   Jndgrnieiita   Impeacliable    Collaterally. 

^=>470  (Ky.)  Judgment  of  court  having  juris- 
diction unless  reversed  or  annulled  held  not 
open  to  contradiction  or  impeachment  in  col- 
lateral action  or  proceeding.— Villier  t.  Watson, 
182  S.  W.  869. 

«=»475  (Mo.App.)  The  judgments  of  probate 
courts  are  as  impregnable  to  oollateial  attack 
as  the  judgments  of  other  courts  of  record.— 
Kinstein  v.  Strother,  182  S.  W.  122. 

(B)  GrowBda. 
4=>489  (Mo.App.)  There  is  a  distinction  be- 
tween jurisdiction  over  the  subject-matter  and 
the  exercise  of  jurisdiction  in  a  particular  pro- 
ceeding, turning  upon  the  difference  between  a 
wrongful  execution  of  power  to  hear  and  deter- 
mine, which  renders  tbe  judgment  merely  void- 
able, and  a  lack  of  power  to  hear  the  matter 
at  all,  which  renders  it  void.— State  t.  E<dwards, 
182  S.  W.  816. 

^=35 1 1  (Mo.App.)  A  judgment  of  a  court  of 
record  may  be  impeached  collaterally,  in  equity, 
after  the  lapse  of  the  term  at  which  it  was 
rendered,  when  by  mistake  or  fraud  it  gives  an 
unfair  advantage  to  the  orevailing  party. — BSn- 
stein  v.   Strother,  182  S.   W.   122. 

(C)  ProeeedlnsB. 

<$=95I8  (Ark.)  Motion  under  Kirby's  Dig.  I 
4431,  to  vacate  or  set  aside  judgment  rendeiea 
at  former  term,  held  a  direct  attack  on  the  judg- 
ment—Hall  V.  Huff.  182  S.  W.  535. 

Xin.   MEBGEB  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Jndvmenta    Operative    as    Mar. 

«=3565  (Xeun.)  Where  the  evidence  was  in- 
sufficient to  show  that  the  parties  to  a  suit  in 
ejectment  involving  the  question  of  a  state 
boundary  were  the  parties  to  a  prior  suit  in  a 
federal  court  in  anothw  state,  dismissed  on  the 
ground  of  want  of  jurisdiction,  and  the  order 
of  dismissal  specifically  provided  that  it  should 
be  without  prejudice,  the  judgment  was  not  res 
adjudicata,  and  did  not  estop  the  parties  in 
ejectment— McCartT  t.  CJatolina  Lumber  Co., 
182  S.  W.  909. 

XXV.  OOMOLVSIVENESS   OF   ADJUDI* 
CATION. 

(B)  Peraons  Conoloided. 

^=3668  (Ark.)  A  widow,  a  party  to  a  proceed- 
ing to  settle  her  dower  rights  in  land  sought 
to  be  vested  solely  in  her  son  under  Kirby's 
Dig.  $S  5770-5772,  joining  in  the  prayer  that 
title  be  vested  in  the  son,  was  bound  by  the 
decree  and  could  not  thereafter  assert  dower 
against  purchasers  from  the  son. — Owen  v.  Cox, 
182  S.  W.  559. 

®=>69l  (Mo.App.)  Judgment  for  a  payee  in  pos- 
session of  a  note  precludes  recovery  thereon  by 
the  party  for  whose  benefit  it  was  made. — Se- 
curity Nat  Bank  v.  Field,  182  S.  W.  815. 

(C)  Matters  Conolnded. 

^=9715  (Mo.)  A  former  judgment,  which  was 
affirmed  on  appeal,  held  conclusive  adjudication 
that  all  interests  in  parcel  of  land  devised  to 
son  for  life,  remainder  to  the  heirs  of  his  body, 
were  subject  to  charges  in  favor  of  other  ben- 
eficiaries, and  so  on  judicial  sale  the  son  might 
buy  in  the  property.— Dudgeon  t.  Hackley,  182 
S.  W.  10()4. 

€=3735  (Ark.)  A  judgment  in  prior  action  de- 
nying plaintiff  attachment  on  the  ground  that 
the  note  was  not  thea  due  held  no  bar  to  a 
subsequent  action  on  the  note.— Sauls  v.  Shar- 
rick,  182  S.  W.  269. 

(D)  Jadarmenta  in  Partlonlar  Claasea  of 
Aotiana   and   Prooeedlnsa. 

^=9747  (Ky.)  Judgment  ordering  partition  of 
land,  and  judgment  overruling  exceptions  to  re- 
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port  of  commissioneTB  for  partition,  both  affirm- 
ed on  appeal,  conclude  the  defendant  who  can- 
not tlier«aft«r  recover  damages  for  plaintiff's 
catting  timber  on  the  portion  allotted  to  bim. — 
Heard  v.  Hi«glnbotham,  182  S.  W.  846. 

XX.   FATMEHT.   SATISFAOTIOK, 
MEBOER.    AMD    OISCHABOE. 

e=>883  (Ark.)  Under  Kirby's  Dig.  §  6238,  re- 
lating to  the  setting  oS  a^fainst  each  other  of 
money  judgments,  defendant  could  set  off  his 
judgment  for  the  recovery  of  money  against 
plaintiff's  judgment  against  him  for  the  recov- 
ery of  a  larger  sum  where  defendant's  judgment 
was  based  on  a  lia'bility  growing  out  of  the 
transaction  on  which  plaintiff's  cause  of  action 
was  based.— Harry  t.  WiUiams,  182  S.  W.  546. 

JUDICIAL  NOTJCE. 

See  Criminal  Law,  <3=»304;   Evidence,  «=320. 

JUDICIAL  SALES. 

See  Guardian  and  Ward,  «=>87,  107. 

JURISDICTION. 

See  Appeal  and  Error,  <S=»185;  Appearance; 
Attachment,  <3=>73 ;  Bankruptcy,  iS=s>296; 
Certiorari,  <8=)28;  Courts;  Criminal  Law, 
€=51020 ;  Equity,  «=532,  34 ;  Habeas  Corpus, 
®=»102;  Insane  Persons,  <g=>8;  Judgment, 
<S=»476,  489. 

JURY. 

See  Appeal  and  Krror.  «=»200,  106»;  Crim- 
inal Law,  <S=>855-889 ;  Grand  Jury ;  New 
Trial,  «8=»42,  T7;    Trial,  <S=»307. 

n.  KIOHT  TO  TBIAX.  BT  J1TBT. 

9=>ll  (Ky.)  In  a  railroad  employe's  action 
under  the  federal  Employers'  Liability  Act  nine 
or  more  jurors,  under  the  state  practice,  can 
return  a  verdict. — Chesapeake  &  O.  Ry.  Co.  v. 
Shaw,  182  S.  W.  653. 

€=25  (Tenn.)  A  demand  for  jury  trial  entered 
in  the  clerk's  trial  docket  before  the  first  day 
of  the  term  h^ld  to  entitle  defendant  to  jury 
trial  under  Shannon's  Code,  |  4611  (Acts  1875, 
c.  4,  as  amended  by  Acts  1889,  c  220),  and  in 
view  of  sections  4610  and  4673.— National  Life 
&  Ace.  Ins.  Co.  V.  Jordan,  182  S.  W.  260. 

in.  QUAI.IITCATIONS    OF    JUBOBS 
AND   EXEMPTIONS. 

€=343  (Tex.Gr.App.)  A  juror,  who  had  lived  in 
America  only  five  years,  could  read,  write,  and 
nnderstand  English  only  a  little,  and  did  not 
understand  all  that  was  asked  him  touching  his 
qualificationa  as  a  juror,  and  who  would  have 
to  guess  at  what  was  said  on  trial,  was  not  qual- 
ified.—Sullenger  V.  State,  182  S.  W.  1140. 

V.   COMPETENOT  OF  JITRORS.  CHAI.* 
XENOES,   AND   OBJECTIONS. 

€=»85  (Tex.Cr.App.)  A  large  discretion  is  vest- 
ed in  the  trial  judge  in  passing  upon  the  qualifi- 
cations of  a  juror.— Sullenger  v.  State,  182  S. 
W.  1140. 

€=»ri6  (Ky.)  Under  Ky.  St.  1909,  §  2247,  held 
that  challenge  to  panel  should  have  been  sus- 
tained, where  more  than  three  bystanders  had 
been  summoned  at  the  same  time  by  the  sheriff. 
—Imperial  Jellico  Coal  Go.  v.  3ryant,  182  S. 
W.  206. 

JUSTICES  OF  THE  PEACE. 
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€=936  (McApp.)  Rev.  St.  1909,  S  7397,  depriv- 
ing justices  of  the  peace  of  jurisdiction  to 'try 
actions  where  title  to  realty  is  in  issue,  did  not 
deprive  a  justice  of  jurisdiction  to  try  an  action 


by  the  seller  of  a  dgar  stand  against  Ma  agent 
to  sell  for  the  latter's  disloyalty  in  aiding  the 
purchaser  to  defraud  the  seller  oy  paying  with 
a  note  secured  by  a  mortgage  on  worthless  land. 
— McMurray  v.  Garnett,  182  S.  W.  12a 
^»44  (Tex.Civ.App.)  In  a  suit  wherein  plain- 
tiff filed  no  written  pleadings  and  the  citation 
showed  that  the  suit  was  on  an  account  for 
i^lS8L6S,  held,  that  the  justice  had  jurisdiction 
though  his  docket,  after  statement  that  the  suit 
was  for  $1&8.68  with  interest,  contained  the 
entry  "attorney's  fees %."— Lucas  v.  Har- 
rison, 182  S.  W.  74. 

IV.   PROCEDITRE  IN   CIVII.   CASES. 

€=»86  (Ark.)  On  an  afBdavlt  filed  in  justice's 
court  asking  for  judgment  in  the  sum  named  for 
labor  performed  and  for  an  order  of  attachment, 
the  justice  had  jurisdiction  to  render  a  per- 
sonal judgment  against  the  defendant. — Shaw- 
mut  Lumber  Co.  v.  Waltes,  182  S.  W.  907. 
€=9100  (Mo.App.)  In  an  action  begun  in  jus- 
tice court  to  enforce  a  chattel  mortgage  to  se- 
cure a  note  for  the  purchase  price  of  a  rooming 
house,  held  that,  under  Rev.  St  1909,  f  7456, 
defendants  might  show  false  representations  on 
which  they  relied  to  their  damage  to  establish 
want  of  consideration. — Olds  v.  Aven,  182  S.  W. 
1010. 

®=>I27  (Tex.(5v.App.)  A  Justice's  judgment  be- 
ing vMd,  he  can  set  it  aside  at  any  time;  the 
statutes  prescribing  the  conditions  on  which  a 
justice  may  set  aside  a  judgment  and  grant  a 
new  trial  having  no  application. — Barton  v. 
Jackson,  182  S.  W.  366. 

A  justice  having  rightfully  set  aside  a  judg- 
ment by  default,  the  case  is  properly  before 
him  for  farther  proceedings. — Id. 


V.  BEVIEW   OF  PBOOEEDINOS. 

(A)  Appeal  and  Brvor. 

€=>I4I  (Ark.)  On  appeal  to  the  circuit  court 
and  trial  de  novo  in  an  action  in  which  the  jus- 
tice court  had  jurisdiction  to  render  personal 
judgment,  the  circuit  court  had  the  same  juris- 
diction to  render  personal  judgment. — Shawmut 
Lumber  Co.  v.  Waites,  182  S.  W.  007. 

€=>I74  (Tez.Civ.App.)  The  county  court  held 
not  oasted  of  jurisdiction  to  render  judgment 
for  less  .than  $200  because  after  appeal  from 
a  justice  the  petitiMi  was  amended  to  ask  more 
because  of  accrual  of  interest  pending  the  ac- 
tion.—Klabunde  v.  Vogt  Hardware  Co.,  182  S. 
W.  715. 

€=s>l9l  (Ark.)  Where  appellant  from  a  judg- 
ment in  a  justice's  court  and  his  sureties,  by  the 
express  terms  of  the  appeal  bond  became  liable 
for  any  judgment  rendered  by  the  circuit  court, 
thiit  court  properly  entered  judgment  against 
the  sureties,  as  well  as  against  the  appellant. — 
Shawmut  Lumber  Co.  v.  Waites,  182  S.  W.  907. 

JUSTIFICATION. 

See  Homicide,  €=>101-112;  Libel  and  Slander, 
€=»55,  56, 

JUVENILE  DELINQUENTS. 

See  Infants,  ^»16. 

LACHES. 

See  Equity,  €s»72;   Trusts,  «=»365. 

LANDLORD  AND  TENANT. 

See  Bteinent  Domain,  €=>147 ;  Elxecution,  €=> 
268;  Fixtures,  €s»15;  Frauds,  Statute  of, 
€s>58;    Homestead,  €=>168;    Life  Estates. 
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n.  Z.BASES  AMD  AOBKEIHTRMTS  IX 

OENEBAX.. 

(A)   Re«alattea  and  Valldttr. 

<8=»22  (Tex.Civ.App.)  Where  land  was  rented 
verbally,  and,  after  entry  by  the  tenant,  the 
landlord  stated  that  as  long  as  the  tenant  paid 
her  rent  she  could  have  the  place,  the  contract 
was  not  unilateral.— Hamlett  v.  Coates,  182  S. 
W.  1144. 

IT.   TERMS   FOR   TEARS. 

(A)  Nature  and  Bxtent. 

«=>72  (Tex.C^v.App.)  A  contract  that  R.,  hav- 
ing land  leased  for  a  year,  leases  it  to  T.  at 
the  same  price  R.  paid  N.  for  it,  is  not  am- 
biguous as  to  term,  which  is  said  year.— Torn 
V.  Boberson,  182  S.  W.  688. 

(C)   Bxtenalons,  Renevralii,  and  Options  to 
Parcbaiie  or  iiell. 

4=990  (Ky.)  Where  a  lease  confers  on  lessee  the 
privilege  of  extending  his  term,  a  mere  holding 
over  for  a  part  of  extended  term  held  an  election 
to  hold  for  extended  term.— Miller  v.  Albany 
Lodge  No.  206,  F.  &  A.  M.,  182  S.  W.  936. 

A  lease  for  a  year  at  an  annual  rental;  "with 
option  at  same  rate  for  five  years,"  provides 
for  a  mere  extension  of  term,  and  lessee  holding 
over  elects  to  hold  for  extended  term. — Id. 

VH.   PREMISES,  AND    ENJOYMENT 
AND   USE  THEREOF. 

(D)  Repair*,  Inanrance,  and  IaiproT»> 
menta. 

4s>l52  (Ark.)  The  lessor  covenanting  but  fail- 
ing to  repair  fences,  the  lessee  is  not  required 
to  repair  them  to  save  himself  from  liability 
for  injury  to  the  orchard  because  of  cattle  get- 
ting in  through  the  want  of  repairs,— Bowling 
V.  Carroll,  182  S.  W.  514. 

The  lessee  cannot  recover  damages  for  breach 
of  the  lessor's  covenant  to  make  needed  repairs 
of  fences,  unless  he  gives  the  lessor  notice  and 
reasonable  time  to  make  repairs. — ^Id. 
®s>l54  (Ark.)  The  measure  of  damages  for 
breach  of  a  lessor's  covenant  to  repair  fences  is 
what  it  would  have  cost  the  lessee  to  make 
them.— Bowling  v.  Carroll,  182  S.  W.  514. 

'  (B)  Injarlea  from  Daniterona  or  Defective 
Condition. 

€=>I64  (Mo.App.)  The  owner  of  an  office  build- 
ing or  apartment  house,  retaining  control  over 
the  common  entrance,  stairways,  etc.,  held  lia- 
ble for  personal  injuries  to  tenants  caused  by 
defects  in  the  premises.— Wilson  v.  Jones,  182 
S.  W.  756. 

4=9 1 67  (Mo.App.)  The  owner  of  an  office  build- 
ing or  apartment  house,  retaining  control  over 
the  com-non  entrance,  stairways,  etc.,  held  lia- 
ble for  personal  injuries  to  invitees  caused  by 
defects  in  the  premises. — Wilson  v.  Jones,  1^ 
S.  W.  756. 

The  owner  of  an  apartment  house  held  liable 
for  injuries  to  an  expressman,  falling  into  an 
unguarded  and  unlighted  areaway  while  deliv- 
ering a  trunk. — Id. 

4=9 1 69  (Mo.App.)  An  exiiressman,  falling  into 
an  unguarded  and  unlighted  areaway  while  de- 
livering a  trunk  at  the  rear  entrance  of  an 
apartment  house,  held  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. — Wilson  v. 
Jones,  182  S.  W.  756. 

4=9 1 70  (Mo.App.)  The  lessor  of  an  assignation 
house  held  not  liable  in  damages  to  a  husband 
for  the  debauchery  of  his  wife  therein. — ^Payton 
v.  Woolfolk,  182  S.  W.  801. 

Vm.   RENT   AND   ADVANCES. 
(C)   Lien. 

4=9254  (Mo.App.)  Where  a  landlord  gave  his 
tenant  the  right  to  sell  a  portion  of  the  crop 
and  collect  the  price,  he  waived  his  lien  for 
rent,  though  the  purchaser  knew  nothing  of  the 


arrangement— Norrid  t.  Oaraer,  182  8.  W. 
1025. 

4=>262  (Mo.App.)  la  action  to  enforce  lien  for 
rent,  evidence  held  to  present  question  for  jury, 
whether  landlord  authorised  tenant  to  sell  crop 
free  from  lien.— Norrid  v.  Gamer,  182  S.  W. 
1025. 

LANDS. 

See  PubUc  Lands. 

LARCENY. 

See  Animals,  4=9lO;    Criminal  Law,  4=9510. 
829;    Embezzlement;    Bobberr. 

I.  OFFENSES    AND   RESPONSIBIUT7 
THEREFOR. 

«=9l7  (Tex.Or.App.)  Under  Pen.  Code  1911, 
art.  1831,  the  branding  by  one  of  the  animals  of 
another  for  purpose  of  appropriation,  but  with- 
out removal  from  the  range,  held  to  support  a 
conviction  for  theft— Davis  v.  State,  182  S.  W. 
1126. 

n.  FR0SE01TTION  AND  PUNISH. 
MENT. 

(B)  Bvldenee. 

^45  (Tei.Cr.App.)  Under  Bev.  St  1911,  art 
7160,  as  amended  by  Acts  33d  Leg.  c.  69  (Ver- 
non's Sayles'  Ann.  Qv.  St  1914,  art  7160), 
providing  that  unrecorded  brands  shall  not  bie 
recognized  as  evidence  of  the  ownership  of  live 
stock,  except  in  criminal  cases,  in  a  prosecution 
for  larcenv  of  a  cow,  testimony  as  to  the  brand 
on  the  stolen  cow  in  defendant's  possession  was 
admissible.— SuHenger  v.  State,  182  S.  W.  1140. 
^=>5I  (Tex.Cr.App.)  Permitting  the  complain- 
ing witness  to  testify  that  when  he  went  to  de- 
fendant's house  and  identified  peas  found  there 
as  being  the  ones  stolen,  the  sheriff  was  with 
him  held  not  error.— Williams  v.  State.  182  S. 
W.  335. 

4=955  (Mo.)  Evidence  held  not  to  sustain  a  con- 
viction of  theft— State  v.  Lee,  182  S.  W.  972. 
4=955   (Tex.Cr.App.)  Evidence  held  to  support 
a  conviction  of  theft— Davis  v.  State,  182  S.  W. 
1128. 

^^56  (Mo.)  That  accused  was  found  in  posses- 
sion of  a  bog  which  belonged  to  prosecutor,  and 
which  prior  to  that  time  had  been  running  on 
the  range,  held  not  to  show  corpus  delicti. — 
State  V.  liee,  182  S.  W.  972. 

(O  Trial  and  Review. 

4=977  (Mo.)  On  trial  for  theft  an  instruction 
on  presumption  of  guilt  from  recent  unexplain- 
ed possession  of  stolen  property  held  improper. 
—State  V.  Lee,  182  S.  W.  972. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  4s»1096-1099,  119S. 

LAW  OF  THE  ROAD. 

See  Highways,  4=9176-184. 

LEADING  QUESTIONS. 

See  Witnesses,  4=9244. 

LEASE. 

See  Landlord  and  Tenant ;  Minea  and  Hinerala. 
4=962,  64. 

LEGISLATURE. 

See  States,  4=928. 

LETTERS. 

See  Criminal  Law,  4»433;  Evidence,  4=937& 


126S 


IMDEX-DIGBST 


Ua«MM 


LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  «=3l062,  1140;   Trial, 
«s»194,  260. 

I.  WORDS  AKB  ACTS  AOTIOMABX.E. 
Ain>  LIABIUTTT  THEBEFOB. 

«=s>4  (Tex.Civ.App.)  "Malice,"  in  an  action  for 
libel,  means  an  act  done  with  a  bad  or  wicked 
intent  and  the  specific  intention  to  injnre,  or  an 
act  done  with  such  wanton  or  gross  indifference 
as  to  indicate  an  utter  disregard  of  consequenc- 
es.—Houston  Chronicle  Pub.  Go.  v.  Bowen,  182 
S.  W.  61. 

®S95  (Tez.Civ.App.)  Malice  might  be  inferred 
from  the  publication  of  a  libelous  article  re- 
ceived from  defendant's  correspondent  with- 
out any  reasonable  inquiry  as  to  its  trutn,  when 
inquiry  would  have  disclosed  its  falsity. — 
Houston  Chronicle  Pub.  Co.  v.  Wegner,  182  S. 
W.  46. 

«=»5  (Tes.Civ.App.)  Plaintiff  libeled  by  the 
publication  of  an  article  libelous  per  se  was  en- 
titled to  recover  actual  damages,  and  was  not 
required  to  prove  malice,  except  as  a  basis  for 
the  recovery  of  exemplary  damages. — Houston 
Chronicle  Pub.  Co.  v.  Bowen,  182  S.  W.  61. 

In  an  action  of  libel  it  is  not  necessary  that 
malice  be  shown  by  proof  of  ill  will,  animosity, 
or  hatred,  etc.,  but  it  may  be  inferred  from  the 
fact  that  the  publication  was  made  with  such 
utter  recklessness  as  to  indicate  a  disregard  of 
the  consequences. — Id. 

^=>7  (Tex.Civ.App.)  Publication  of  account  of 
plaintiff's  unauthorized  arrest  and  imprison- 
ment on  mere  suspicion  that  he  might  be  guilty 
of  murder  under  investigation  in  another  state, 
with  lecture  of  plaintiff  and  of  the  girl  whose 
murder  was  being  investigated,  held  libelous  per 
se. — Houston  Chronicle  Pub.  C!o.  v.  Bowen,  182 
S.  W.  61. 

«s>IO  (Tex.CiT.App.)  The  publication  of  a  false 
charge  that  plaintiff,  the  cnief  of  police  of  an- 
other city,  had  put  his  son  on  the  pay  roll  of  the 
city  as  bis  confidential  clerk,  contrary  to  law, 
held  libelous  per  se.— Houston  Chronicle  Pub. 
Co.  V.  Wegner,  182  S.  W.  45. 
^=>33  (Tex.Civ.App.)  In  an  action  for  publi- 
caMoo  of  false  and  libelous  charge  of  plaintifTs 
misconduct  in  his  office  as  chief  of  police,  plain- 
tiff was  entitled  to  recover  general  damages 
without  proof  other  than  the  fact  of  the  libel. — 
Houston  Chnwlele  Pub.  Co.  v.  Wecner,  182  S. 
W.  46. 


n.   PRIVIIiEOED    OOMMUNIOATIONS. 
AND  MAUOE   THEREIIT. 

«s»42  (Tex.CivJlpp.)  Publication  of  plaintiff's 
unwarranted  arrest  and  imprisonment  on  sus- 
picion of  his  connection  with  a  murder  com- 
mitted in  another  state  held  not  privileged  as 
the  publication  of  a  proceeding  in  the  adminis- 
tration of  the  law. — Houston  Chronicle  Pub. 
Co.  V.  Bowen,  182  S.  W.  61. 

m.  JtrSTZTIOATION  AND  HITIOA- 
TION. 

<8=>55  (Tex.Civ.App.)  The  publication  and  cir- 
culation of  matter  libelous  per  se  as  to  the  plain- 
tiff entitled  him  to  actual  damages,  even  though 
a  part  of  the  publication  was  privileged. — 
Houston  Chronicle  Pub.  Co.  v.  Bowen,  182  8. 
W.  61. 

«=s>56  (Tex.  Civ.  App.)  Fact  that  defendant's 
publication  of  false  charge  or  statements  against 
plaintiff  purported  to  be  only  a  repetition  of  a 
charge  made  by  another  held  not  to  relieve  such 
publication  of  its  libelous  character.— Houston 
Chronicle  Pub.  Co.  v.  Wegner,  182  S.  W.  45. 


XT.   AOTXOirS. 

(B)   Parties,  Preltmlnarx  FroceedlnKS,  anA 
Fleadlnar. 

€=>  1 00  (Ark.)  Where  the  complaint  alleged  that 
defendant  stated  that  there  was  a  shortage  in 
plaintiff's  accounts  as  treasurer  with  the  coun- 
ty, and  his  bondsmen  had  to  make  it  good,  proof 
that  defendant  stated  plaintiff  had  been  snort  in 
some  public  office,  and  that  his  official  bondsmen 
had  to  make  good  the  shortage,  did  not  consti- 
tute a  substantial  Tariance.--Water8  v.  Moore, 
182  S.  W.  904. 

Testimony  of  the  witness  as  to  the  slanderous 
utterance  that  he  was  not  positive  whether  the 
office  stated  was  that  of  county  clerk  or  treasur- 
er held  not  to  constitute  a  substantial  variance. 
-Id. 

CC)  BTia«ace. 

®»I03  (Tex.Civ.App.)  In  an  action  for  libel 
bypublication  including  what  took  place  in  plaln- 
tiff^s  room  when  he  was  arrested  on  suspicion 
that  he  might  be  guilty  of  murder  in  another 
state,  it  was  permissible  for  plaintiff  to  show 
untruth  of  the  publication  by  testimony  as  to 
what  actually  occurred  then.— Houston  Chroni- 
cle Pub.  Co.  V.  Bowen,  182  8.  W.  61. 
4=91 12  (Tex.Civ.App.)  Evidence,  in  an  action 
for  libel  in  publishing  plaintiff's  unwarranted 
arrest  and  imprisonment  on  mere  suspicion  of 
connection  with  a  murder  committed  in  another 
state,  held  sufficient  to  show  actual  malice.  Jus- 
tifying an  award  of  exemplary  damages.- Hous- 
ton Chronicle  Pub.  Co.  v.  Bowen,  182  8.  W.  61. 

(D)  Damages. 

«=9l2l  (Tex.Cav.App.)  Verdict  of  $2,600  special 
and  $10,000  general  damages  for  libelous  publi- 
cation that  plaintiff,  when  chief  of  police  of  an- 
other city,  had  carried  his  son  on  the  city  pay 
roll  in  violation  of  law,  was  excessive,  and  would 
be  reversed  unless  plaintiff  filed  a  remittitur  of 
$6,000.— Houston  Chronicle  Pub.  Co.  v.  Weg- 
ner, 182  8.  W.  46. 

(E)  Trial,  Judgment,  and  Revtew. 

®=3l24  (Tex.Civ.App.)  In  an  action  for  libel, 
an  instruction  submitting  as  special  damages 
items  which  would  properly  come  under  the 
head  of  general  damages  was  technical  error.— 
Houston  Chronicle  Pub.  Co.  v.  Wegner,  182  8. 
W.  45. 

In  an  action  for  libel  in  charging  on  report 
that  plaintiff,  chief  of  police  of  another  city, 
was  to  be  investigated  for  carrying  his  son  on 
the  city  pay  roll  as  confidential  clerk  in  violation 
of  law,  instruction  that  publication  did  not 
charge  that  the  son  was  on  the  city  pay  roll  Jield 
properly  refused. — Id. 

In  an  action  for  damages  for  publication  libel- 
ous per  se,  an  instruction  that  the  jury  might 
find  for  plaintiff  such  damages  as  from  the  evi- 
dence they  believed  he  suffered  was  proper.— Id. 

LICENSES. 

See  0>nBtituMonaI  Law,  «=9l36,  230;    Bail- 
roads,  ^=>35& 

I.  FOB  OCCUPATIONS  AMD  PRIVI. 
XEGES. 

<&=>6  (Ark.)  Under  Kirby's  Dig.  8  6454,  and 
Acts  1911,  p.  102,  i  13,  authoriKing  cities  to 
regulate  carriages  kept  for  hire,  cities  may  re- 
quire all  jitney  busses  to  be  licensed ;  the  regu- 
lation of  jitney  busses  being  a  proper  exercise 
of  police  power.— Willis  v.  City  of  Ft.  Smith, 
182  8.  W.  275. 

«=»7  (Tex.Cr.App.)  Acts  34th  Leg.  c  28,  reg- 
ulating loan  brokers  and  imposing  an  annual 
tax^eM  not  invalid.— £b:  parte  Hntsell,  182 
8.  W.  458. 

Acts  34th  Leg.  c.  28,  levying  an  annual  tax 
of  $150  on  loan  brokers  taking  certain  security, 
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hel4  not  invalid,  aa  imposing  a  prohibidve  tax. 

Acts  34th  Leg.  c.  28,  regulating  loan  brokers, 
and  hf  sections  2  and  5  requiring  them  to  give 
bond  m  the  sum  of  $5,000  conditioned  to  com- 
ply with  requirements  of  law,  and  judgments 
against  them,  etc.,  and  to  keep  books  recording 
their  transactions,  held  not  to  impose  nnreason- 
able  requirements. — Id. 

Acts  34th  Leg.  c.  28,  i  7,  requiring  loan  bro- 
kers before  engaging  in  such  business  to  file 
with  the  county  clerk  an  irrevocable  power  of 
attorney,  constituting  the  county  judge  an  agent 
to  accept  service,  held  not  unconstitutional.— Id. 

Acts  34th  Leg.  c.  28,  regulating  loan  brokers, 
and  by  section  8  providing  that,  if  any  judg- 
ment obtained  upon  a  broker's  bond  should  not 
be  paid  within  60  days,  the  license  to  engage 
in  such  business  should  be  suspended  until  the 
judgment  was  paid,  held  within  the  legislatiTe 
authority.— Id. 

Acts  34th  Leg.  c.  28,  {  9,  making  judgments 
against  a  loan  broker  collectible  out  ot  the  bond 
required  to  be  filed  under  the  act,  held  valid. 

Acts  34th  liM.  c.  28,  regulating  loan  brokers, 
held  not  void  for  not  levjdng  a  penalty  for  its 
violation,  when  construed  with  section  10  there- 
of, assessing  a  specific  penalty,  and  with  the 
nsory  laws. — Id. 

Under  Acts  34tb  Leg.  c.  28,  regulating  loan 
brokers,  imposing  an  annual  tax,  etc.,  it  is  the 
occupation  that  one  pursues  that  is  licensed 
and  taxed,  and  not  the  mere  loaning  of  money 
on  security,  and,  though  one  making  an  occa- 
sional loan  is  not  within  its  provisions,  the  act 
ia  not  thereby  rendered  discriminatory. — Id. 

Acts  34th  Leg.  c.  28,  regulating  loan  brokers, 
section  13  of  which  forbids  compromises  of  usu- 
ry or  unlawful  interMt,  held  not  contrary  to 
public  policy. — Id. 

^=»7  (Tex.Civ.App.)  Ordinance  regulating  jit- 
neys or  motor  busses  and  imposing  license  fee 
held  not  to  violate  Const  art.  8,  i  2,  as  to 
equality  and  uniformity  of  occupation  taxes. — 
Auto  Transit  Co.  v.  City  of  Ft  Worth,  182  S. 
W.  «585. 

^»I5  (Ky.)  Persons  manufacturing  soft  drinks 
in  Ohio  and  making  some  sales  to  retail  dealers 
in  Newport  from  their  delivery  wagons  held  lia- 
ble to  license  tax  imposed  by  that  city  on  whole- 
sale dealers  in  such  good8.--City  of  Newport  v. 
Wagner,  182  S.  W.  834. 
9=»39  (Tenn.)  One  pursuing  an  occupation  de- 
fined as  a  privilege  by  statute  cannot  recover  on 
a  contract  made  in  pursuance  of  the  business, 
if  be  has  not  paid  his  privilege  tax. — Morton  v. 
Imperial  Realty  Co.,  182  S.  W.  230. 

where,  in  suit  on  a  contract  made  in  pursu- 
ance of  a  business  defined  as  a  privilege  by  stat- 
ute, the  defendant  pleads  that  the  plaintiff  has 
not  paid  his  privilege  tax,  the  burden  to  prove 
the  fact  so  pleaded  is  on  defendant— Id. 

One  suing  on  a  contract  made  in  pursuance  of 
a  business  defined  by  statute  as  a  privilege  can- 
not be  defeated  by  failure  to  pay  bis  privilege 
tax,  in  the  absence  of  some  proof  in  the  record 
showing  bis  default— Id. 

LIENS. 

See  Bailment,  ^=»18;  Corporations,  4=3416; 
BSxecution,  «=>268;  Factors,  «=>47;  Home- 
stead, «=s>96;  Landlord  and  Tenant  «=9254, 
262;  Marshaling  Assets  and  Securities;  Me- 
chanics' Liens,  «=>199,  315;  Pledges;  Tele- 
araphs  and  Telephones,  9s>17;  Vendor  and 
Purchaser,  «=9a61-296. 


See  Dower; 


LIFE  ESTATES. 

WiUs,  «=»616. 


e=>\0  (Mo.)  Where  land  devised  to  one  for  liffe 
remainder  to  his  bodily  heirs,  was  sold  to  pay 
rharges  imposed  by  the  testator,  held,  that  the 
life  tenant's  purchase  was  not  a  purdiase  of  a 
paramount  outstanding   title,  which  inured  to 


the  benefit  of  reversioner*,  who  wotitd  take  in 
the  absence  of  his  bodily  heirs. — Dudgeon  v. 
Hackley,  182  S.  W.  1004. 

Where  land  devised  to  one  for  life,  r«nainder 
to  his  bodily  heirs,  was  sold  to  pay  charges  im- 
posed by  the  testator,  life  tenant  by  purdiasing 
the  property  at  such  sale,  did  not  become  trus- 
tee for  the  benefit  of  reversioners,  who  would 
talce  in  default  of  his  bodily  heirs. — Id. 

LIFE  INSURANCE. 

See  Insurance,  4=3291. 

LIGHTS. 

See  Railroads,  «=>312. 

LIMITATION  OF  ACTIONS. 

See    Adverse    Possession;     Carriers,    4=»218; 
Trusts,  «=3S66. 

X.   STATUTES  OF  UMITATIOIT. 

(B)  LdmttatioBa    Applle»ble    to    Partienlar 
Aotlona. 

4=>2I  (Tex.Giv.App.)  Action  of  deceit,  baaed  on 
oral  representations  made  to  induce  plaintiff  to 
purchase  land,  held  one  for  deceit,  and  not  on 
contract  governed  by  the  two-year  statute  of 
limitations ;  the  four-year  statute  not  applying. 
— Sowell  V.  Hoffman,  182  8.  W.  1152. 
<e=>37  (Ky.)  Action  for  relief  from  mistake 
must,  by  express  provision  of  Ky.  St  H  2515, 
251U,  be  brought  within  6  years  after  the  ac- 
cruai  of  the  cause  of  action,  the  discovery  of 
the  mistake,  and  never  more  than  10  years  aft- 
er its  commission. — Combs  v.  Ison,  182  S.  W. 
933. 

U.  COMPtTTATION  OF  PERIOD  OF 
UMITATIOK. 

(A)  Aoernal  of  Rivlit  of  Action  or  De- 
fense. 

4=>53  (Mo.App.)  Where  parties  have  dealings 
with  each  other  consisting  of  transactions  of 
different  character,  there  must  be  evidence  of 
an  intention  to  make  the  transactiona  part  of  a 
running  account  before  they  will  be  so  treated 
in  determining  limitations. — Earls  v.  Earls,  182 
S.  W.  1018. 

Parties  held  not  to  intend  to  carry  various 
business  transactions  in  an  open  account  with- 
in the  statute  of  limitations.— Id. 


(B)  Performance  of  Condition, 
and  Notice. 


Demand. 


^t=s>$t  (Mo.App.)  While  a  debt  accrues  as  soon 
as  incurred,  tne  cause  of  action  upon  it  does  not 
accrue  until  a  right  to  demand  payment  arises. 
— Givens  v.  Rogers,  182  S.  W.  116. 

(C)  Personal   DlaabtlttteB   and   PriTlIecca. 

«=»72  (Tex.Civ.App.)  Under  Rev.  St  1911,  art 
5684,  the  two  years  in  which  to  institute  a  bill 
of  review  does  not  in  the  case  of  minor  com- 
mence to  run  until  he  attains  majority. — ^Kidd 
V.  Prince,  182  S.  W.  726. 

(B)   Absence,  Nonresldenoe,  and   Conoeal- 
ment  of  Person   or  Propertr. 

4=»84  (Mo.App.)  Where  defendant  after  execut- 
ing notes,  removed  from  the  state  before  ma- 
turity, his  removal  did  not,  under  Rev.  St  1909, 
{  1897,  stop  the  running  of  limitations  in  his 
favor.— Givens  v.  Rogers,  182  S.  W.  115. 

lliough  defendant,  at  the  time  of  executing 
notes,  intended  to  leave  the  state,  and  did  so 
shortly,  no  attachment  having  been  issued,  un- 
der Rev.  St  1909,  !  2296.  the  running  of  Umita- 
tions  against  action  on  the  note  was  not  tolled 
by  section  1897.— Id. 

(F)  larnoranoe.  Mistake.  Tmat,  Fraud,  and 
Concealment  of  Canae  ot  Action. 

4=9)00  (Tex.Civ.App.)  In  case  of  fraud  the 
cause  of  action  accrues  when  the  fraud  was,  or 
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by  the  use  of  reasonable  dilifence  might  have 
been,  discovered,  and  the  limitation  begins  then, 
and  the  light  oi  relief  is  barred  when  the  stat- 
utory period  has  expired. — Sowell  t.  Hoffman, 
182  S.  W.  1152. 

Plaintiff,  in  action  for  fraadnlent  representa- 
tions inducing  his  purchase  of  land,  held  as  mat- 
ter of  law  wanting  in  reasonable  diligence  to 
discover  the  alleged  fraud,  so  that  his  cause  of 
action  accmed  and  limitation  was  to  be  com- 
puted from  the  time  he  received  his  deed.— Id. 

(H)  CoauBcneeiaent  of  Aetion  or  OtIt«r 
Proceeding. 
«=>il9  (Tex.aT.App.)  Where  plaintiff,  suing 
on  a  note,  suppretned  citation,  and  took  no 
steps  to  procure  issuance  and  service  until  four 
years  from  the  maturity  of  the  note,  merely  in- 
structing the  clerk  after  such  date  to  issue  in 
time  for  the  next  June  Term,  plaintiff's  suit 
did  not  interrupt  the  running  of  limitations. — 
Estes  V.  McWhorter,  182  S.  W.  887. 

Where  suit  on  a  note  was  barred  because 
plaintiff  failed  to  procure  citation  before  the 
elapse  of  four  years  from  maturity  of  the  note, 
■0  that  the  running  of  the  statute  was  not  in- 
terrupted, the  subsequent  filing  by  defendant 
of  a  waiver  of  citation  did  not  remove  the  bar 
of  the  statute.'— Id. 

Plaintiff's  suit  on  a  note  was  barred  where 
he  suppressed  citation  and  failed  to  procure  its 
issuance  and  service  before  the  elapse  of  four 
years  from  maturity  of  the  note,  so  that  the 
suit  failed  to  interrupt  limitations,  though  de- 
fendant in  his  original  answer  did  not  plead 
limitation. — Id. 

^=>I27  (Tez.GIv.App.)  Amendment  of  complaint 
by  intervention  of  administratrix  and  allegation 
of  canse  of  action  under  federal  Employers' 
Liability  Act  held  not  to  state  new  cause  of  ac- 
tion barred  by  the  two-year  limitation  in  sec- 
tion 6.— Ft  Worth  Belt  Ry.  Co.  v.  Jones,  182 
S.  W.  1184. 

Amendment  of  complaint  under  Rev.  St.  1911, 
arts.  4694,  4695,  by  alleging  as  ground  for  re- 
covery negligence  of  fellow  servant  based  on  ar- 
tide  6640,  held  not  to  state  new  cause  of  ac- 
tion so  as  to  bar  recovery  thereon  under  two- 
year  statute  of  limitations  (Rev.  St.  1911,  art 
5687,  par.  7).— Id. 

^=>I38  (Tex.CiT.App.)  Where  plaintiffs  resort- 
ed to  action  in  the  state  court,  instead  of  the 
federal  court,  in  a  cause  of  action  arising  out  of 
bankruptcy  proceedings,  thev  could  not  com- 
plain, having  been  defeated  in  the  state  court 
that  limitations  aminst  an  action  in  the  federal 
courts  had  rnn. — Broussard  v.  Le  Blanc,  182  8. 
W.  7& 


m.  AOXHOWIiEBOKEHT,  HEW 

PBOMISZ:,  AITB  PAST 

FATMENT. 

«=>I55  (Mo.App.)  Where  plaintiff,  indebted  to 
defendant  for  merchandise,  asked  defendant  to 
sell  goods  to  a  third  person  and  charge  the  same 
to  plaintiff,  payment  by  the  third  person  did  not 
stop  the  running  of  limitations  on  the  account 
against  plainti£— Earls  v.  Earls,  182  S.  W. 
l5l8. 

4s»|57  (Mo.App.)  Where  a  debtor  for  merchan- 
dise was  a  snrety  on  a  note  executed  by  the 
merchant,  a  payment  on  the  note  made  by  the 
debtor  was  not  a  payment  on  the  account  and 
did  not  stop  running  of  limitations.— Earls  v. 
Earls,  182  S.  W.  1018. 

XV.   OPEXATXOK  AND  EFFECT  OF 
BAB  BT  UDOTATZON. 

«s»l75  (Mo.App.)  The  statute  of  limitations,  be- 
ing l6r  the  protection  of  the  defendant,  may  be 
waived  by  defendant  insurance  company,  so  that 
action  may  be  brought  after  such  waiver  be- 


yond the  statntory  period.— Sbearlock  v.  Mu- 
tual liife  Ins.  Co.  of  New  York,  182  S.  W.  89. 

Waiver  of  the  statute  of  limitations  may  oc- 
cur after,  as  well  as  before,  the  time  limit  has 
expired  ;  but,  if  made  after  such  expiration,  the 
waiver  must  contain  the  element  of  estoppel. 
— Id. 

Where  plaintiff  made  claim  for  loss  of  her 
husband  under  a  life  policy  17  years  after  his 
death,  whereui>on  defendant  required  proofs  of 
loss  to  be  submitted,  defendant  was  estopped  to 
assert  the  defense  of  the  statute  of  limitations, 
although  in  requiring  proofs  it  specifically  as- 
serted that  it  waived  no  defense  it  had,  since 
such  a  statement  without  specific  reference  to 
the  particular  defense,  was  valueless.— Id. 

V.  PLEASINO,  EVIDENCE,   TRIAI^ 
AITD  REVIEW. 

«=»I77  (Mo.App.)  Plaintiff's  failure  to  plead 
waiver  by  the  msurer  of  statute  of  limitations 
would  not  defeat  her  action,  which  was  tried  on 
an  agreed  statement  of  facts  which  showed  the 
waiver. — Sbearlock  v.  Mutual  Life  Ins.  Co.  of 
New  York,  182  S.  W.  89. 
<8=>I85  (Tex.Oiv.App.)  Under  Rev.  St  1911, 
art.  1829,  plaintiff,  whose  petition  fixed  the  ac- 
crual of  her  cause  of  action  within  two  years 
from  the  filing  of  her  suit,  was  not  required  to 
specially  deny  defendant's  plea  of  the  two-year 
statute  of  limitations.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Wallraven,  182  S.  W.  21. 
€=>I95  (Mo.App.)  The  par^  asserting  that  the 
transaction  forms  a  part  of  a  running  account 
within  the  statute  of  limitations  has  the  bur- 
den of  proving  It— Earls  v.  Earls,  1.82  S.  W. 
1018. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=9l69,  166,  218,  307. 

LIQUIDATED  DAMAGES. 

See  Damages,  «=>77,  79. 

LIQUOR  SELLING. 

See  IntOKicatiiig  Liquors. 

LIVE  STOCK. 

See  Carriera,  <8s>207-230. 

LOAN  BROKERS. 

See  Constttntional  Law  <8=s>89,  230;   LicenBe^ 
$=97;    Statutes,  ®='64;   Usury,  <S=s>6. 

LOANS. 

See  Banks  and  Banking,  €=>18Q. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  ®=>31-39, 

LOCOMOTIVES. 

See  Steam,  «s>6. 

LOGS  AND  LOGGING. 

See  Damages,  $=>79. 

®=>8  (Ark.)  Defendant,  who  agreed  to  cut  tim- 
ber for  a  part  thereof,  under  mistake  as  to  the 
amount  he  was  to  have  could  not  escape  liabil- 
ity for  a  breach  of  his  contract  on  the  ground 
of  mistake,  where  the  error  was  pointed  out  to 
him  before  he  commenced  cutting  and  he  re- 
fused an  offered  release  from  the  contract- 
Montague  V.  Robinson,  182  S.  W.  558. 

LOOKOUTS. 

See  Railroads,  e=>415. 
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LOT. 

See  Oimiiua  Law,  <g=a866. 

LUMBER. 

See  liOgs  and  Loggingr. 

LUNATICS. 

See  Insane  Persona. 

MACHINERY. 

See  Fixtures,  «=>18;   Master  and  Serrant,  4=9 
234;    Steam. 

MAIMING. 

See  Assault  and  Battery,  $=958. 

MALICE. 

See    False    Imprisonment,    9=*4.;    lAbel   and 
Slander,  4==>4,  5 ;  Malicious  Prosecntion. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

n.  WANT   OF  PROBABX.E   OATTSE. 

®=>I8  (Mo.AppL)  Institution  of  prosecution 
against  grantor  for  fraudulent  execution  of  sec- 
ond deed,  penalized  by  Rev.  St.  1909,  §  4569, 
■where  omission  of  prior  deed  is  with  grantee's 
knowledge,  under  design  by  both  to  defraud 
third  person,  is  not  without  probable  cause  be- 
cause grantee  is  not  defrauded. — Bowers  f. 
Walker,  182  S.  W.  116. 

-4=921  (Mo.App.)  Where  defendant  took  a  prose- 
cuting attorney's  advice  in  instituting  prosecn- 
tion, but  acted  in  bad  faith,  withholding  facts, 
he  was  not,  by  acting  on  such  advice,  legally  ex- 
onerated from  imputation  of  malice  in  subse- 
quent action  for  malicious  prosecution. — Bowers 
V.  Walker,  182  8.  W.  116. 
-4=924  (Mo.App.)  A  prima  facie  case  of  malicious 
prosecution,  made  by  failure  of  prosecution  or 
by  accused's  discharge,  is  rebuttable  by  proof 
of  defendants'  probable  cause. — Bowers  t.  Walk- 
er, 182  S.  W.  116. 

m.  MAIJCE. 

4=932  (Mo.App.)  Proof  of  want  of  probable 
cause  in  malicious  prosecution  does  not  raise 
legal  inference  of  malice,  though  malice  as  mat- 
ter of  fact  may  be  inferred  therefrom. — Bowers 
V.  Walker,  182  S.  W.  116. 

V.  AOTIONS. 

4=956  (Mo.App.)  Burden  is  on  plaintiff,  in 
malicious  prosecution,  to  prove  want  of  proba- 
ble cause  and  malice,  both  being  essential  ele- 
ments of  case.— Bowers  v.  Walker,  182  S.  W. 

lie. 

4=969  (Mo^App.)  Five  thousand  dollars  verdict 
in  malicious  prosecution  held  not  excessive  as 
compensatory  damages  for  false  arrest,  half -hour 
imprisonment,  and  malicious  prosecution  of  prac- 
ticing lawyer  in  good  standing. — Bowers  v. 
Walker,  182  S.  W.  116. 

4=971  (Mo.App.)  Where  evidence  in  malicious 
prosecution  is  conflicting,  question  whether  facts 
alleged  as  probable  cause  are  true  is  for  jury; 
determination  whether  such  facts  constitute 
probable  cause  in  law  being  for  court— Bowers 
V.  Walker,  182  S.  W.  116. 
4=972  (Mo.App.)  Instruction,  in  malicious 
prosecution,  held  not  objectionable  as  allowing 
jury  to  determine  law  as  to  what  constitutes 
probable  cause.— Bowers  t.  Walker,  182  S.  W. 
116. 

MALPRACTICE. 

See  Physiciaas  and  Snrceons. 


MANDAMUS. 


XL  SUBJECTS  AND  PURPOSES  OF 
HBTiTTiF. 

(A)  Aeta  and  Proeeadlnvs  of  Covrta. 
Jndares,    aind   Jndlola.1   Oflleera. 


I  (Mo.)  The  alternative  writ  of  mandamus, 
issued  to  a  circuit  judge  to  compel  a  special  as- 
signment of  a  cause  for  trial  ia  violation  of  rules 
of  court  en  banc,  requiring  assignments  to  be 
made  in  certain  order,  will  be  quashed  and  per- 
emptory writ  denied.— State  ex  rd.  OdelT  t. 
Johnson,  182  S.  W.  969. 

MANSUUGHTER. 

See  Homicide, 

MANUFACTURES. 

See  Lioensea,  4=9l6. 

MARRIAGL 

See  Divorce;   Husband  and  Wife. 

^=958  (Tex.Civ.App.)  A  marriage  taking  place 
through  fear  of,  or  to  stop,  a  prosecution  for  se- 
duction, will  not  be  set  aside  for  duress. — Gass 
V.  Gass,  182  S.  W.  1195. 
@=359  (Tex.Civ.App.)  A  marriage  induced  by 
fear  of  physiclal  violence  will  not  be  set  aside 
where  the  parties  lived  together  as  husband  and 
wife  after  the  tiireatenine  influences  were  r»- 
moved.— Gass  v.  Gass,  182  S.  W.  1195. 
4:s>60  rrex.CiT.App.)  In  an  action  to  anna!  a 
marriage  evidence  held  sufBcient  to  support 
either  the  theory  that  plaintiff  married  to  es- 
cape prosecution,  or  that  he  recognized  defend- 
ant as  his  wife  for  a  considerable  time.— 
Gass  T.  Gass,  182  S.  W.  1195. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

4=95  (Tax.Civ.App.)  Where  it  ia  inequitable 
that  the  earliest  grantee's  land  should  primarily 
bear  the  burden  of  a  common  charge,  either  In 
whole  or  in  part,  equity  will  presume  an  inten- 
tion of  the  parties  to  the  conveyance  that  the 
part  conveyed  shall  be  free  from  such  burden 
until  the  grantor's  land  was  first  exhausted. — 
Biawell  T.   Gladney,   182  S.  W.  1168. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  4=9216;  Assignments, 
4=93;  Commerce,  4=927:  CJonrts,  4=»489; 
False  Imprisonment,  4=9lo;  Frauds,  Statute 
of,  4=9ll3;  Jury,  4=9ll;  Limitation  of  Ac- 
tions, 4=9l27  ;  Negligence,  4=101 :  Removal 
of  Causes,  4=>3;  Statutes,  4=>279;  TriaL 
4=9253,  260,  351,  362;  Work  and  Labor. 

I.  THE  BEIiATION. 

(C)  Termlnstloii  aad  Diadiarce. 

4=920  (Ky.)  Where  the  term  of  employment 
was  indefinite,  it  may  be  terminated  by  the  mas- 
ter at  any  time.— Bowen  v.  Chenoa-Hignite 
Coal  Co.,  182  S.  W.  635. 

n.   SERVICES   AND    OOMPXarSATION. 

(B)  'Wasea  and   Other  Remaneratlou. 

4=978  (Mo.App.)  Although  the  rules  of  an  em- 
ployers' benefit  association  require  claim  to  be 
made  within  a  certain  time  and  in  a  certain 
manner,  failure  to  make  such  a  claim  is  waived 
by  the  association  when  it  acknowledges  the 
claim  and  tenders  monthly  benefits  thereunder. 
— Hartman  t.  Chicago,  B.  &  (^  ii.  Co.,  182  S. 
W.  148.  ,  , 
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m.  XASTSBm   X2ABII.ITT  FOB  VK- 
JUBXEB  TO   SERVANT. 

(A)   Natore  and  Extent  In  General. 

«=>S9  (Ark.)  Where  a  lumber  company  and  a 
subsidiary  railroad  company  had  passed  rules 
forbidding  employes  of  the  lumber  company  to 
use  the  trains  for  their  own  benefit,  and  an  em- 
pIoy$  knew  that  fact,  he  was  a  trespasser  when 
ridine  on  a  train. — ^Prescott  &  N.  W.  Ry.  C!o.  v. 
Hopkins,  182  S.  W.  551., 

A  master  may  reinstate  rales  whidi  have  been 
abrosrated  by  noninsistence  at  any  time  it  sees 
fit,  and,  on  reinstating  rules  forbidding  serrants 
to  ride  on  a  logging  railroad,  servants  riding 
in  Tiolation  ai;e  trespassers.— Id. 
4=9 1 00  (Mo.App.)  An  employer  cannot  make  a 
valid  contract  with  his  employ^  for  relief  against 
bis  own  negligence;  such  a  contract  being  op- 
posed to  common  morality  and  humanity. — 
Hartman  v.  Chicago,  B.  &  Q.  R.  Co.,  182  S. 
W.  148. 

Contract  of  membership  in  relief  department 
of  defendant  railroad  held  void  so  far  as  it 
■ought  to  provide  in  advance  for  the  release  of 
defendant  from  the  legal  consequences  of  his 
future  wron^,  regardless  of  whether  there  was 
a  consideration  for  the  contract — ^Id. 

Where  an  employ^  is  injured  through  the 
master's  negligence,  lie  may  recover  both  for 
negligence  and  under  a  contract  of  membership 
in  the  relief  department  maintained  by  the 
master,  under  which  he  paid  a  premium;  for 
such  recovery  is  not  a  douole  indemnity. — Id. 

A  contract  by  which  the  employ^  agrees  to 
pay  a  certain  premium  for  certain  benefits  in 
case  of  sickness  or  injury,  and  which  provides 
that  acceptance  of  such  benefits  shall  waive 
any  tight  of  action  against  the  master,  or 
that  suit  against  the  master  shall  waive  any 
right  under  the  contract,  is  void  as  to  the 
forfeiture  provisions,  since  it  requires  hjm  to 
forfeit  one  of  two  rights  which  he  has  at  law. 
—Id. 

A  contract  of  a  railroad  employer  with  its 
employ^  to  pay  him  certain  benefits  in  return 
for  a  small  premium  paid,  but  providing  that 
suit  against  the  railway  shall  waive  the  benefits 
to  be  paid,  and  that  acceptance  of  such  benefits 
shall  waive  the  right  of  action  against  the 
company,  is  void  under  Federal  Bmployera'  U&* 
biUty  Act,  |  6.— Id. 

(B)   Tools,  Mncblnery,  AppUaneea,  and 
Places  for  'Work. 


. >iOI,   102  (Ky.)  A  ooal  company  famishing 

means  by  which  employte  are  carried  to  and 
from  their  work,  must  exercise  ordinary  care 
to  provide  reasonably  safe  methods.— Taylor 
Coal  Co.  V.  Miller,  182  S.  W.  920. 
«s>IOI,  102  (Tez.CivApp.)  It  is  the  master's 
duty  to  ezercifie  ordinary  care  to  render  the 
place  for  work  reasonably  safe  for  his  servants. 
— iSan  Antonio  Brewing  Ass'n  v.  Sievert,  182 
S.  W.  388. 

«=3lOI,  102  (T8x.Civ.App.)  A  master  is  boand 
to  exercise  ordinary  care  to  famish  a  safe  place 
for  his  servants  to  work. — ^Turner  v.  McKinney, 
182  S.  W.  431. 

«=:>I03  (Mo.App.)  The  duty  of  furnishing  an 
employ^  a  safe  place  and  appliances  rests  on 
the  employer,  and  be  cannot  delegate  it  to 
another.— McGrath  v.  Fogel,  182  8.  W.  818. 
9s»(07  (Tex.Clv.App.)  The  master  is  not  lia- 
ble for  lailure  to  provide  a  safe  place  to  work 
when  such  failure  results  from  a  risk  of  opera- 
tion, but  that  liability  attaches  only  on  failure 
properly  to  construct  or  provide  a  safe  place  to 
work.— -iSan  Antonio  Brewing  Ass'n  v.  Sievert, 
182  S.  W.  389. 

«s>lll  (Mo.App.)  Under  the  federal  Safety 
Appliance  Acts,  failure  of  a  coupler  to  work 
■nstains  a  charge  of  negligence,  though  the  cou- 
plers provided  are  proper  In  material  and  con- 


stniction,  of  standard  make,  and  constructed 
so  as  to  be  capable  of  coupling  by  impact — Noel 
V.  Quincy,  O.  &  K.  0.  R.  Co.,  182  S.  W.  T87. 
«=)lll  (Tex.Clv.App.)  The  rigidity  in  trucks 
of  a  freight  car  which  caused  the  wheels  to 
moont  the  rails  and  the  car  to  be  derailed  is  a 
defect,  for  failure  to  discover  which,  on  inspeo 
tion,  the  master  is  liable  for  injury  to  a  servant. 
-Oalveston,  H.  &  S.  A.  Ry.  Co.  v.  Webb,  1S2 
S.  W.  424. 

^9 1 12  (Ark.)  Though  primarily  intended  for 
benefit  of  stockownerSj  noncompliance  with  a 
Btatnte  requiring  a  railroad  to  fence  its  right 
of  way  so  as  to  keep  out  stock  may  be  consid- 
ered on  the  question  of  negligence,  in  case  of 
its  employ6  injured  by  its  motor  car  running 
into  sheep  on  the  track.— Sands  v.  Linch,  182 
S.  W.  561. 

«=>I24  (TexCiv.App.)  Where  the  danger  of  a 
place  to  work  arises  from  the  work  itself,  and 
there  is  no  evidence  that  the  master  had  knowl- 
edge of  the  danger,  or  was,  by  the  length  of 
time  it  had  existed,  charged  with  knowledge  of 
it,  the  mere  failure  to  inspect  does  not  deter- 
mine his  liability.— San  Antonio  Brewing  Ass'n 
V.   Sievert,  182  S.  W.  389. 

The  duty  of  the  master  to  inspect  the  place 
provided  for  his  servants  to  work  in  is  not  a 
continuing  duty  requiring  inspection  from  time 
to  time.— Id. 

9=9 1 24  (Tes.Civ.App.)  Where  a  switchman 
was  injured  by  jumping  from  a  freight  car 
when  it  was  derailed  because  of  a  defect  in  the 
trucks,  the  master  was  liable,  where  the  defect 
was  such  that  inspection  must  have  discovered 
it— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Webb, 
182  S.  W.  424. 

Where  a  switchman  was  injured  by  jumping 
from  a  car  derailed  because  of  rigid  trucks,  the 
fact  that  the  car  did  not  belong  to  the  employer 
did  not  relieve  him  of  the  duty  of  inspection, 
where  the  car  had  been  in  his  possession  long 
enough  to  give  opportunity  for  an  inspection, 
and  some  inspection  was  made.— Id. 
$s»l25  (Ky.)  If  telephone  cable  suspended 
above  railroad  track  and  sagging  so  as  to  injure 
brakeman  had  been  down  sufiiciently  long  for 
railroad  company  in  exercise  of  ordinary  care 
to  discover  it,  such  company  held  liable  for 
brakeman's  injuries.— Louisville  &  N.  R.  Co.  v. 
Mink,  182  S.  W.  188. 

(O)   Methods  of  lirorlE,  Rules,  and  Orders. 

4=9 1 37  (Ark.)  In  action  for  death  of  freight 
brakeman,  thrown  from  car  in  taking  ap  slack 
when  spotting  the  tender  at  the  tank,  held,  that 
such  taking  up  of  the  slack  was  not  a  move- 
ment, within  rule  requiring  signal  thereof,  so 
that  there  was  no  negligence  in  that  respect — 
Scullin  v.  Thomason,  182  S.  W.  285. 
«==>I37  (MaApp.)  Where  defendants  switch 
engine,  with  lookout  on  footboard,  was  approach- 
ing plaintiff,  who  was  in  a  dangerous  position, 
it  was  the  lookout's  duty  to  warn  plaintiflt  upon 
sufBcient  notice  of  danger  to  put  a  reasonably 
prudent  man  on  the  alert. — Dunn  v.  Missoun 
Pac  Ry.  Co.,  182  S.  W.  109. 

Plaintiff  employ^,  working  at  riveting  pipe 
and  told  to  fix  working  place  for  himself,  who 
walked  to  track  to  pick  ap  piece  of  pipe  for 
riveting  base,  where  be  was  struck  by  engine, 
held  licensee  by  invitation,  entitled  to  notice  of 
train  movements. — Id. 

«=>I48  (Mo.App.)  Forman's  direction  to  driver 
to  apply  turpentine  to  anus  of  horse  If  it  balked 
held  not  outside  the  scope  of  his  authority. — 
Perlln  v.  Waters-Pierce  Oil  Co.,  182  a  W. 
1013. 

(D)  'Warnlns  and  Instmetiaar  Servant. 

«=>I53  (Mo.App.)  A  track  held  not  a  simple 
appliance  so  as  to  relieve  the  employer  from 
the  duty  of  instructing  an  infant  employ^  as 


y«r  oisss  IB  Seo.  Old.  A  Am.  Dig.  Key  No.  Ssries  *  Indexes  •••  same  toplo  and  KBT-NVUBWS, 


M««t«w  and  8«rv«a4 


182  SOUTHWESTEBN  BBPOBTEB 


1270 


to  how  to  use  it  safely.— White  v.  Bnnla  Coffee 
Co..  182  S.  W.  776. 

(B)  Fellovr  Servaats. 

9=9 1 77  (K7.)  Negligence,  if  an^,  of  fellow 
•errants  in  failing  to  Inform  their  foreman  of 
the  defectlTe  condition  of  the  appliances  used 
by  servant  conld  not  he  imputed  to  tiie  master 
or  render  him  liable  in  damages  for  the  serv- 
ant's death.^Jarboe*B  Adm'r  v.  Coleman,  182 
S.  W.  922. 

^=>I77  (MoApp.)  A  city  which  made  an  ex- 
cavation to  expose  a  sewer  pipe  to  be  cut,  af- 
fording ample  room  for  the  work,  was  not  liable 
for  the  injury  of  its  servant  holding  a  cliisel, 
struck  by  his  fellow  servant  when  the  latter's 
hammer  was  deflected  through  being  used  in 
such  a  manner  as  to  strike  a  timber  above  sup- 
porting street  railway  ties. — Hendrickson  v. 
Kansas  Qty,  182  S.  W.  108. 
®=9|77  (Tex.Civ.App.)  Although  the  master's 
duty  to  furnish  a  sale  place  to  work  is  nondele- 
gable, he  is  not  liable  to  an  injured  servant 
when  the  place  of  work  is  made  temporarily 
dangerous  by  the  act  of  a  fellow  servant. — San 
Antonio  Brewing  Ass'n  v.  Sieivert,  182  S.  W. 
38». 

«=>I96  (Mo.App.)  An  employ^  directed  hy  the 
foreman  to  erect  a  scaffold  for  use  by  a  plaster- 
er held  not  a  fellow  servant  of  the  plasterer. — 
McGrath  T.  Fogel,  182  S.  W.  813. 
$=9201  (Tex.CSv.App.)  Injuries  to  a  servant 
caused  by  a  barrel  falling  from  a  stack  care- 
lessly piled  by  fellow  servants  held  the  result 
of  negligence  of  the  fellow  servants,  in  the  ab- 
sence of  a  showing  that  the  master  knew,  or  by 
the  utmost  diligence  could  have  known,  of  the 
danger.— San  Antonio  Brewing  Ass'n  v.  Sievert, 
182  iS.  W.  3S9. 

(V)  Rlaka  Aasvined  by  Serraat. 

«=>203  (Ky.)  An  employ^  riding  to  his  place 
of  work  on  a  car  furnished  by  employer  to 
take  employ^  to  and  from  their  work,  does 
not  assume  any  risk  of  danger  growing  out 
of  the  conduct  of  the  animal  drawing  tbe  car. 
—Taylor  Coal  Co.  v.  MiUer,  182  S.  W.  920. 
€=>203  (Tex.CSv.App.)  Assumption  of  the  risk 
causing  his  injury  will  defeat  an  injured  brake- 
man's  action  for  damages  for  the  injury. — San 
Antonio,  U.  &  G.  K.  Co.  v.  Green,  182  S.  W. 
392. 

«=»205  (Ey.)  A  servant  not  charged  with  the 
duty  of  inspection  need  not  inspect  his  place  of 
work  or  the  appliances  for  work,  or  take  notice 
of  any  defect  not  obvious,  but  may  rely  on 
the  master's  duty  to  use  ordinary  care  to  make 
the  place  and  appliances  reasonably  safe. — 
Jarboe's  Adm'r  v.  Coleman,  182  S.  W.  022. 
®=:3205  (Mo.App.)  Where  boards  in  a  pile  had 
been  selected  and  used  as  scaffolding  boards,  an 
employe  could  assume  that  any  or  them  were 
proper  for  that  purpose  in  the  absence  of  any- 
thing to  show  him  that  a  particular  board  was 
notfit.— McGrath  v.  Fogel,  182  S.  W.  813. 
C=9205  (Tex.Civ.App.)  A  servant  is  not  re- 
quired to  inspect  the  place  where  his  master 
has  put  him  to  work,  but  has  the  right  to  as- 
sume that  the  place  tumished  by  the  master  is 
safe.— Tamer  v.  McKinney,  182  S.  W.  431. 
«=»208  (Ky.)  An  employ^  riding  to  his  place 
of  work  on  a  car  furnished  by  employer  to  take 
employ^  to  and  from  their  places  of  work, 
held  not  to  assume  the  risk  of  defect  in  the 
track.— Taylor  Coal  Co.  v.  Miller,  182  S.  W. 
920. 

0s>2l  I  (Ark.)  Where  a  self-dumping  cag«  was 
a  standard  apparatus  in  general  use  in  coal 
mines,  and  in  all  cases  some  coal  escaped  and 
fell  down  the  shaft,  a  coal  miner  assumed  the 
risk  of  injury  from  falling  coal  as  one  of  the 
incidents  of  his  employment — Western  Coal  & 
Mining  Co.  v.  Harrison,  182  S.  W.  525. 
€=3216  (Mo.App.)  While  an  employ^  did  not 
assume  a  risk  caused  by  the  ne^igence  of  a 


vice  principal,  the  -Hoe  prlneiparB  negUgenoe 
did  not  relieve  him  of  the  consequmce  of  his 
own  negligence.— Perlin  v.  Waters-Pierce  Oil 
Co.,  182  S;  W.  1018. 

$=»2I9  (Ky.)  A  servant  may  recover  for  an  in- 
jury caused  by  a  defect  in  his  place  of  work 
or  the  appliances  for  work  making  them  dan- 
gerous to  use,  unless  the  defect  or  the  danger 
IS  so  obvious  that  one  in  his  situation  ought, 
with  reasonable  care,  to  discover  iC — JartMe's 
Adm'r  v.  Coleman,  182  S.  W.  922. 

Where  the  defect  in  machinery  and  the  dan- 
ger to  be  apprehended  from  its  continued  use 
were  obvious,  risk  attending  its  use  in  such 
condition,  though  greater  than  the  ordinary 
risks  incident  to  the  employment,  was  as- 
sumed by  the  servant— Id. 
^=>222  (Mo.App.)  Employ^  held  not  to  assume 
risk  of  injury  from  obedience  to  foreman's 
negligent  direction  that  he  apply  turpentine  to 
anus  of  horse  if  it  balked.— Perlin  v.  Waters- 
Pierce  OU  Co.,  182  S.  W.  1013. 
9=9226  (Ky.)  A  servant  does  not  assume  the 
risk  of  accident  and  danger,  due  to  the  master's 
failure  to  exercise  ordinary  care  in  fumisbins 
bun  with  a  reasonaUy  sue  place  to  work. — 
Chesapeake  &  O.  &y.  Ca  v.  Shaw,  182  S.  W. 
653. 

«=9226  (Tex.Civ.App.)  While  the  master  is  not 
liable  for  failure  to  provide  a  reasonably  safe 
place  for  his  servants  to  work  where  the  very 
progress  of  the  work  renders  it  impossible  to 
supply  a  safe  place,  he  must  exercise  ordinary 
care,  since  the  servant  working  in  such  a  place 
does  not  assume  the  risk  of  the  master's  negli- 
gence.—San  Antonio  Brewing  Ass'n  v.  Sievert, 
182  S.  W.  889. 

(O)    Comtrlbatorx    Hearllarenee   of    Servant. 

9=>227  (Mo.App.)  Where  plaintiff  employ^, 
when  struck  by  defendant's  switch  engine,  was 
negligent,  be  could  not  recover  for  defendant's 
negligence  in  running  in  excess  of  speed  p«r- 
mitted  by  ordinance;  the  only  issue  open  b^ng 
defendant's  negligence  under  the  last  dmnce 
doctrine.— Dunn  v.  Missouri  Pac  Ry.  Co.,  ISi 
S.  W.  109. 

9=>228  (Mo.App.)  In  an  action  under  the  fed- 
eral Ehnployers  Liability  Act,  contributory  neg- 
ligence, to  be  a  bar  to  recovery,  must  be  the 
sole  cause  of  injury.— Delano  v.  Roberts,  182 
S.  W.  771. 

^=>228  (Mo.App.)  Rules  of  an  interstate  car- 
rier, of  which  the  injured  servant  had  notioe, 
but  which  practically  nullified  the  federal  Safe- 
ty Appliance  Acts,  held  not  to  affect  an  em- 
ployfis  recovery  for_per8onal  injuries. — Noel  t. 
Quincy,  O.  &  K.  C.  B.  Co.,  182  S.  W.  787. 
®=>230  (Ky.)  Want  of  care  on  part  of  deceased 
servant  could  not  be  excused  on  ground  of 
youth,  when  it  appeared  that  he  was  an  in- 
telligent young  man  of  normal  physical  and 
mental  developement,  capable  of  properly  oper- 
ating his  machine,  and  fully  instructed  as  to 
its  operation.— Jarboe's  Admr  v.  Coleman,  182 
S.  W.922. 

<S=9234  (Ky.)  A  master,  ignorant  of  a  defect 
in  machinery  because  of  the  deceased  servant's 
negligence  in  failing  to  inform  of  the  defect, 
which  had  been  caused  by  his  further  negli- 
gence in  striking  and  niching  a  piiUey  a  few 
days  before  his  death,  was  not  liable  for  tbe 
death.— Jarboe's  Adm'r  y.  Coleman,  182  S.  W. 
922. 

9=9235  (Mo.App.)  BJmployg,  8tru<^  by  engine 
on  switch  track,  held  negligent  in  not  looking 
for  approaching  trains. — Dunn  v.  Missouri  Pac 
Ry.  Co.,  182  S.  W.  109. 

9=3235  (Tex.Civ.App.)  A  servant  is  not  re- 
quired to  inspect  the  place  provided  him  to 
work  in  for  the  purpose  of  discovering  con- 
cealed dangers,  though  they  might  be  disclosed 
by  superficial  observation,  but  be  can  assume 
that  the  master  has  provided  a  safe  shuca  and 
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aaf«  appliances. — Saa  Antonio  Brewing  Aas'n 
T.  Sievert,  182  S.  W.  38». 
«=»235  (Tez.CivU.pp.)  i'jmvioyi  directed  by 
foreman  to  use  mnninK  board  held  entitled  to 
assume  that  it  was  secure,  and  not  required  to 
inspect  to  see  whether  it  was  fastened  to  its 
supports.— Decatur  Cotton  Seed  Oil  Go.  t.  Tay- 
lor, 182  S.  W.  401. 

«=>248  (Mo.App.)  Though  plaintiff  employ^ 
was  negligent  in  not  otmerrine  approaching  en- 
gine, which  8tm(^  him,  defendant  railroad  will 
be  liable  if  thereafter  it  might  have  avoided  the 
accident  in  the  exercise  of  due  care. — I>unn  v. 
Missouri  Pac.  Ry.  Co.,  182  S.  W.  lOd. 

(H)  Actlona. 

9=»256  (Tez.Civ.App.)  Allegations  of  petition 
held  sufficient  to  entitle  plaintiff  to  recover  un- 
der the  federal  Etaiployers'  T^iability  Act,  al- 
though he  failed  to  state  that  his  action  was 
brought  thereunder. — Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Cosio,  182  S.  W.  83. 
®S9264  (Mo.App.)  In  an  engine  fireman's  ac- 
tion for  injuries  by  being  jarred  from  the  en- 
gine through  the  en^eer's  violent  coupling  to 
the  train,  evidence  held  not  to  raise  a  mere 
presumption  of  negligence  from  the  happening 
of  the  a<^iden^  but  to  be  responsive  to  the  par- 
ticular acts  or  negligence  alleged  in  the  peti- 
tion.—Delano  V.  Roberts,  182  S.  W.  771. 
®=3264  (Mo.App.)  Where  contributory  negli- 
gence was  not  pleaded,  the  question  whether  it 
would  be  a  defense  under  the  federal  Safety  Ap- 
pliance Acts  was  not  involved.— Noel  v.  Qnincy, 
O.  4  K.  C.  R.  Co.,  182  S.  W.  787. 
^=»265  (Ky.)  Where  telephone  cable  above 
railroad  track  sagged  so  as  to  strike  brakeman, 
doctrine  of  res  ipsa  loquitur  held  not  to  apply 
as  ajtainst  railroad  company  not  shown  to  nave 
control  or  management  of  the  cable. — Louisville 
i&  N.  R  Co.  V.  Mink,  182  S.  W.  188. 
^=>265  (Tez.Civ.Aj>p.)  Where  a  servant  alleged 
injuries  due  to  rigidity  In  the  trucks  of  a 
freight  car  on  which  be  was  working,  which 
caused  the  car  to  leave  the  rails  twice  within 
a  few  minutes  it  was  unnecessary  for  him  to 
show  the  cause  of  the  defect.— Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  Webb,  182  8.  W.  424. 
<S=>270  (Tex.Civ.App.)  l%ough  employ^  merely 
alleged  that  board  wag  furnished  for  particular 
nse,  without  charging  negligeooe  of  foreman  in 
directing  its  use,  evidence  of  such  direction  held 
admissible ;  the  direction  to  use  it  constituting 
a  furnishing.— Decatur  Cotton  Seed  Oil  Co.  ▼. 
Taylor,  182  S.  W.  401. 

9s»276  (Ky.)  Plaintiff,  suing  for  injuries  under 
the  federal  Employers'  Liability  Act,  must  show 
that  he  was  injured  ic  interstate  commerce. — 
Chesapeake  &  O.  Ry.  Co.  ▼.  Shaw,  182  S.  W. 
653. 

4=>276  (Mo.App.)  In  an  action  for  iniuries  by 
a  cotton  gin  eniplo.vA  when  his  hand,  by  the 
falling  of  a  roll  board,  was  knocked  into  the 
gin  saws,  evidence  held  sufficient  to  support 
verdict  for  plaintiff. — Greenfield  v.  Roberts  Cot- 
ton Oil  Co.,  182  S.  W.  1052. 
«e:3276  (Tex.Civ.App.)  Evidence  in  servant's 
action  for  injury  from  falling  from  ladder  on 
side  of  oil  derrick,  held  to  sustain  jury's  finding 
that  defendant's  negligence  in  affixing  a  step  to 
the  ladder  and  in  allowing  it  to  remain  loose 
and  unsafe,  was  the  proximate  cause  of  plaln- 
tifTs  injury. — J.  M.  Guffey  Petroleum  Co.  v. 
Dinwiddle,  182  S.  W.  444. 
«Ea>276  (Tex.Civ.App.)  Evidence  •  hM  InsnfB- 
cient  to  show  that  negUgence,  if  any,  of  railroad 
employing  deceased  in  permitting  excavations 
near  track  or  falling  to  keep  watchman   was 

Sroximate    cause   of    injury. — Ft.    Worth    Belt 
ly.  Co.  ▼.  Jones,  182  S.  W.  1184. 
^=3278  (Ky.)  In  brakeman's  action  for  injuries 
caused   by   sagging  telephone  cable,   held,  that 
there  was  a  failure  of  proof  in  the  absence  of 


evidence  as  to  bow  loiuc  It  had  been  In  tiiis  eoa- 
dition.— I.onisvlIle  &  N.  R.  Oo.  v.  Mink,  182  S. 
W.  188. 

^=»278  (Ky.)  In  an  action  for  a  master's  neg- 
Ugence in  allowing  machinery  and  appliances 
to  remain  in  a  defective  and  dangerous  condi- 
tion, as  known  to  it,  but  unknown  to  a  servant, 
evidence  held  insufficient  to  show  the  master's 
negligence.— Jarboe's  Adm'r  r.  Coleman,  182 
S.  W.  922. 

9=9278  (Mo.App.)  In  an  engine  fireman's  ac- 
tion for  injuries  by  being  jarred  from  the  engine 
while  it  was  being  coupled  to  the  train,  evi- 
dence held  sufficient  to  support  a  finding  of  ae- 
tiooable  negligence.— Delano  ▼.  Roberts,  182  S. 
W.  771. 

«=3278  (Mo.App.)  In  action  under  federal 
Safety  Appliance  Acts,  evidence  that  failure  to 
couple  was  not  due  to  fault  in  construction,  but 
to  bole  in  crossbeam  of  cars,  held  to  make  a 
case  against  the  carrier.— Noel  v.  Qnincy.  O.  & 
K.  C.  R.  Co.,  182  S.  W.  787. 
<S=927a  (Tex.Civ.App.)  Evidence  in  a  railroad 
servant's  action  for  injuries  held  sufficient  to 
show  defendant's  negligence. — Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Cosio,  182  S.  W.  83. 
«=>278  (Tei.Cix.App.)  In  an  action  for  death 
of  a  servant  found  with  his  skull  crushed  on 
the  master's  descending  elevator,  which  he  had 
been  repairing,  evidence  held  insufficient  to  es- 
tablish negligence  of  the  master  as  the  produc- 
ing cause  of  the  death.— Canode  y.  Sewell,  182 
S.  W.  421. 

«=>278  (Tex.Civ.App.)  In  railroad  employe's 
action  for  injury  from  cave-in  of  sides  of  a 
ditch  in  which  he  was  working,  evidence  held 
to  justify  finding  that  the  dangers  incident  to 
the  work  were  known  to  defendant  and  its  fore- 
man, and  not  known  to  plaintiff.— Turner  t. 
McKinney,  182  S.  W.  431. 
«=»278  (Tex.(3iv.A4)p.)  Evidence  h^ld  Insuffi- 
cient to  show  liability  of  a  railway  company  for 
injuries  to  a  car  inspector  received  when  inspect- 
ing a  locomotive  on  a  turntable  when  the  turn- 
table was  moved  without  warning.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Muhlemann,  182  S.  W. 
448. 

«=>278  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  negligence  of  railroad  employing 
deceased  in  permitting  excavations  near  track 
or  failing  to  keep  watchman.— Ft.  Worth  Belt 
Ry.  Co.  V.  Jones,  182  S.  W.  1184. 
«=»279  (Ttex.Oiv.App.)  Evidence  of  plaintiff 
held  to  show  that  his  injuries  proximately  re- 
sulted from  the  negligent  act  of  nis  fellow  serv- 
ants, so  as  to  support  recovery  from  the  maa- 
ter.— Galveston,  H.  &  S.  A.  Ry.  Oo.  v.  Reinhart, 
182  8.  W.  436. 

«s»279  (Tex.Civ.App.)  Evidence  held  to  au- 
thorize jury  to  find  that  stop  signal,  whicn  re- 
sulted in  the  fall  of  deceased,  was  given  by  a 
fellow  servant,  and  not  by  deceased  himself. — 
Ft.  Worth  Belt  Ry.  Co.  v.  Jones.  182  S.  W. 
1184. 

$=9280  (Tex.Civ.App.)  Evidence  In  a  railroad 
servant's  action  for  injuries  by  falling  from  a 
gasoline  motor  car  which  he  had  attempted  to 
start  by  pushing  it  held'  to  support  a  verdict 
that  he  did  not  assume  the  risk  in  attempting 
to  board  the  moving  car.— Chicago,  R.  I.  ft  G. 
Ry.  Co.  V.  Cosio,  182  S.  W.  83. 

9=:>28l  (Ark.)  Where  an  employe  of  a  lumber 
company  was  killed  while  riding  on  the  train  of 
a  subsidiary  railroad  company,  evidence  that 
he  stated  he  was  going  to  ride  on  the  train,  but 
that  he  might  have  to  fi^ht  his  superior  to  ride 
on  the  train,  is  admissible,  to  show  that  he 
knew  the  rules  prohibiting  riding  on  such 
train.— Prescott  &  N.  W.  Ry.  Co.  v.  Hopkins, 
182  S.  W.  551. 

€=>28l  (Ky.)  In  a  servant's  personal  injury 
action,  evidence  held  to  show  that  he  was  In 
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charge  of  the  gang  of  men  who  fired  the  shot  of 
dynamite  which  resulted  in  iJie  injnrr,  relieving 

the  master  from  liability. — Indian  Creek  Coal 
Co.  V.  Walcott,  182  S.  W.  631. 
^=>28l  (Mo.App.)  In  a  servant's  action  nnder 
the  federal  Employers'  Liability  Act  for  inju- 
ries by  being  jarred  from  an  engine  while  it  was 
being  coupled  to  a  frain,  evidence  held  not  to 
present  an  issue  of  contributory .  negligence.— De- 
lano v.  Roberts,  182  S.  W.  771. 
$=>284  (Ey.)  In  an  action  against  a  railroad 
under  the  federal  Employers'  Liability  Act  for 
injuries  to  its  baggagemaster,  whether  the  acci- 
dent occurred  at  a  switch  or  about  35  feet 
south  therefrom  held  for  the  jury.— Chesapeake 
&  O.  Ry.  Co.  V.  Shaw,  182  S.  W.  653. 
<gs>284  (Ky.)  Under  Ky.  St.  i  SSla,  subsee. 
1,  and  subsection  2  as  amended  by  Act  March 
23,  1910  (Acts  1910,  c.  85),  and  subsection  11. 
where  child  of  15,  for  whom  a  oertilicate  of 
school  superintendent  bad  been  procured,  but 
none  of  county  physician  or  city  nealth  officer, 
as  required  in  his  employment  as  messenger, 
was  required  to  use  an  elevator  not  reasonably 
safe,  the  question  of  violation  of  the  statute 
was  properly  submitted  to  the  jury.— Stewart 
Dry  Goods  Co.  v.  Miller,  182  S.  W.  866. 
^=3284  (Tez.Civ.App.)  In  a  servant's  action  for 
injuries  in  operating  a  tool  car  on  an  interstate 
railwoy.  it  is  a  question  for  the  court  whether 
the  servant's  injuries  were  received  while  pm- 
ployed  in  interstate  or  intrastate  commerce, 
thereby  determininR  whether  state  or  federal 
statutes  shail  control.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Cosio,  182  S.  W.  83. 
€=9285  (Ky.)  In  an  action  for  a  servant's 
death,  where  the  evidence  left  the  cause  of 
death  purely  a  matter  of  conjecture,  a  per- 
emptory instruction  for  defendant  was  authoriz- 
ed.—Jarboe's  Adm'r  v.  Coleman,  182  S.  W.  922. 
^=>285  (Mo.App.)  In  an  engine  fireman's  ac- 
tion for  injuries  by  being  jarred  from  the  ten- 
der while  the  engiiie  was  being  coupled  to  the 
train,  held  that,  under  the  evidence,  whether 
the  fireman  was  Jarred  from  the  tender  and  his 
injuries  resulted  therefrom  was  for  the  jury.— 
Delano  v.  Roberts,  182  S.  W.  771. 
€=3286  (Ark.)  Under  the  facts,  finding  of 
which  Is  warranted  by  the  evidence,  heJd,  the 
question  of  negligence  of  the  foreman  In  charge 
of  a  railroad  motorcar,  which  ran  into  sheep, 
injuring  a  servant  on  the  car.  was  for  the  jury. 
—Sands  v.  Linch,  182  S.  W.  561. 
€=>286  (Ky.)  In  an  action  against  a  railroad 
under  the  federal  Employers'  Liability  Act  for 
injuries  to  its  baggagprnnster,  question  whether 
the  road  was  negligent  in  leaving  an  open  space 
between  two  ties  for  a  switch  rod  to  work  in 
held  for  the  jury.— Chesaoeake  &  O.  Ry.  Co.  v. 
Shaw.  182  S.  W.  653. 

«=»286  (Tex.Civ.App.)  It  is  the  duty  of  the 
employer  to  furnish  a  reasonably  safe  imple- 
ment for  the  work  required,  and  whether  it  was 
the  duty  of  a  railroad  company  to  furnish  a 
tool  car  with  a  motor  starting  apparatus  was 
a  question  for  the  jury  in  a  servant's  action  for 
injurins  in  attempting  to  start  the  car  by  push- 
ing it— Chicago,  R.  I.  &  G.  Ry.  Co.  v.  (Josio, 
iSi  S.  W.  83. 

«=>286  (Tex.Civ.App.)  Where  a  switchman 
was  injured  by  jumping  from  a  car  derailed  fbr 
the  second  time  in  a  few  minutea  because  of 
rigid  trucks,  It  was  a  question  for  the  jury 
whether  the  inspection  of  the  car  was  properly 
made. — Galveston,  H.  uc  S.  A.  Ry.  Co.  v.  Webb, 
182  8.  W.  424. 

«=>286  (Tex.Civ.App.)  In  a  railroad  employe's 
action  for  injuries  when  the  aides  of  a  narrow 
ditch  on  which  he  was  working  caved  in,  held, 
that  there  was  no  error  in  overruling  defend- 
ant's motion  for  an  instructed  verdict. — Turner 
V.  McKinney,  182  S.  W.  431. 
€=»287  (Mo.App.)  In  an  engine  fireman's  ac- 
tion for  injuries  by  being  Jarred  from  the  tend- 


er while  the  en^e  was  being  coapled  to  the 

train,  held  that,  under  the  evidence,  the  engi- 
neer's negligence  in  making  the  coupling  waa 
for  the  jury.— Delano  v.  Roberts,  lA2  S.  W. 
771. 

«=9288  (Mo.App.)  Positive  testimony  and  in- 
ferences that  employi,  applying  turpentine  to 
anus  of  balky  horse,  did  not  know  danger  heid 
not  overcome,  so  as  to  justify  sustaining  of 
demurrer  to  evidence.— Perlia  y.  Waters-Pierce 
Oil  Co.,  182  S.  W.  1013. 
®s>289  (Mo.App.)  Where  defendant's  switch 
engine,  approaching  plaintifF,  who  was  in  posi- 
tion of  danger,  sounded  no  signals,  and  lookout 
on  footboard  did  not  warn  plaintiff,  question  of 
defendant's  negligence  under  last  chance  doc- 
trine waa  for  jury. — Dunn  t.  Missouri  Pac  Ry. 
Co.,  182  8.  W.  109. 

€=»289  (Mo.App.)  Elvidence  held  to  make  qnea- 
tion  for  jury  as  to  contributory  negligence  of 
employ^,  who  applied  tarpentine  to  anus  of 
balky  horse,  as  directed  by  his  foreman. — Per- 
lin  V.  Waters-Pierce  Oil  (Jo.,  182  S.  W.  1013. 
<&=>289  (Tex.Oiv.App.)  The  violation  of  a  rule 
by  a  servant  is  not  negligence  per  se.— San  An- 
tonio, U.  &  G.  R.  Co.  V.  Green,  182  S.  W.  392. 
®=3293  (Ter.Civ.App.)  Where  a  car  inspector 
was  injured  while  inspecting  a  locomotive  on  a 
turntable  which  was  moved  without  warning  in 
spite  of  custom  to  give  warning  if  any  one 
could  be  seen  about  the  engine,  it  was  error  to 
refuse  to  instruct  that  the  employ^  could  not 
recover  If,  had  the  turntable  operator  looked,  he 
could  not  have  seen  the  employ&— Galveston,  H. 
ft  S.  A.  Ry.  Co.  V.  Muhlemann,  182  S.  W.  448. 
«s>294  (Tex.OiT.App.)  Where  there  was  no 
evidence  of  negligence  of  any  fellow  servants  ex- 
cept two  Mexicans,  an  instruction  authorizing 
recovery  if  the  injury  resulted  from  negligence 
of  fellow  servants,  without  limiting  it  to  neg- 
ligence of  the  Mexicans,  was  not  erroneous.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Reinhart,  182 
S.  W.  436. 

€=»295  (Ark.)  An  instruction  concerning  the 
miner's  assumption  of  risk  of  injury  from  falling 
coal  in  the  mine  shaft,  neld  erroneous  as  tending 
to  mislead. — Western  Coal  «c  Mining  Co.  v. 
Harrison,  182  S.  W.  525. 

$=3297  (Tex.Civ.Ann.)  Findings,  in  action  by 
employ^  against  railroad,  that  plaintiffs  duties 
required  use  of  footboard  on  tender,  and  that 

g roper  attention  to  duties  would  not  inform 
im  of  defective  condition,  held  not  necessarily 
contradictory.- Texas  i&  P.  Ry.  Co.  v.  Conway, 
182  S.  W.  52. 

$=^297  (Tex.Civ.App.)  In  a  servant's  action 
for  injury,  findings  that  defendant's  negligence 
in  the  construction  of  a  ladder  was  the  proxi- 
mate cause  of  plaintiff's  injury,  would  support 
a  judgment  for  plaintiff. — J.  M.  Guffey  Petrole- 
um Co.  V.  Dinwiddle,  182  S,  W.  444. 

IV.   LIABILITIES   FOB   nrxURIES   TO 
THIBJD  PEHSONS. 

(A)   Acts  or  Oaslaalona  of  Bervtuit. 

«=>302  (Tex.Civ.App.)  Prlncinal's  liability  tor 
acts  of  agent  or  servant  held  not  limited  to 
those  expressly  authorized,  the  question  being 
whether  it  was  done  in  the  course  of  the  agent's 
employment  and  while  he  was  engaged  in  the 
principal's  business. — ^Acme  Laundry  t.  Wein- 
stein,  182  S.  W.  408. 

Acts  specifically  directed  and  acts  which  can 
fairly  be  deemed  an  ordinary  and  natural  inci- 
dent or  attribute  of  such  acts,  or  their  natural, 
direct,  and  locical  result,  held  acta  in  course  of 
servant's  employment — Id. 

Where  it  was  employe's  duty  to  go  to  room 
where  soppliee  were  kept  for  supplies,  removal 
of  rubbish  therefrom  so  that  he  might  more 
conveniently  or  efficiently  perform  this  duty 
held  within  the  scope  of  his  employment.— Id. 

To  render  master  liable  for  servant's  act,  it 
must  be  done  withia  scope  of  hia  general  au- 
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thority,  in  fartherance  of  master's  business  and 
for  accomplishment  of  object  for  which  servant 
is  employed. — Id. 

$=>30S  (Arlc.)  Defendant  held  liable  for  the 
ralne  of  logs  cut  from  plaintiff's  land,  thongh 
the  fanlt  was  that  of  his  cutters  who  trespassed 
therpon.— Yelvington  v.  Polzin,  182  S.  W.  278. 
®=330S  (Ter.Civ.App.)  That  a  negligent  act 
of  a  servant  resultinjf  in  an  injury  may  not 
have  been  authorized  by  the  principal,  or  may 
have  been  forbidden,  will  not  necessarily  relieve 
the  master  or  principal  from  liability.— Acme 
Laundry  t.  Weinstein,  182  S.  W.  408. 

(B)  'Work   of  Independent   Cadtraotor. 

®=332l  (Mo.App.)  Defendant  could  not  escape 
responsibility  for  damage  caused  by  threshing 
machine  which  he  knew  to  be  in  a  dangerous 
and  defective  condition  by  engaging  an  inde- 
pendent contractor  to  take  it  over  the  highway. 
—Johnson  v.  J.  I.  Case  Threshing  Mach.  Co., 
182  S.  W.  1089. 

(C)   Actions. 

$=»329  (Mo.)  A  petition,  in  action  against  an 
express  company  based  on  its  agent  shooting 
plaintiff,  held  to  state  a  cause  of  action  as 
against  a  demurrer.— Maniad  v.  Intemrban 
Express  Co.,  182  S.  W.  981. 
0s>33O  (Tex.Civ.App,)  In  the  owner's  suit  for 
destruction  of  his  ort  barge  by  Are,  evidence  held 
insufficient  to  sustain  a  finding  that  one  who 
<Sirried  a  lantern  near  the  oil  flowing  from  a 
hose  into  the  barge  was  in  defendant^  employ 
and  in  the  performance  of  his  duties  at  the 
time.— Texas  Co.  v.  Charles  Clarke  &  (Do.,  182 
S.  W.  351. 

In  a  suit  by  the  owner  of  an  oil  barge  for 
its  destruction  by  fire  white  loading,  evidence 
held  sufficient  to  support  a  finding  ttiat  the  fire 
was  started  by  one  claimed  to  be  a  servant  of 
defendant  carrying  a  lighted  lantern  near  the 
oil  that  was  flowing  from  a  hose  into  the  iiarge. 

In  an  owner's  suit  for  destruction  of  his  oil 
barge  by  fire,  where  the  person  was  shown 
whose  negligence  in  carrying  a  lighted  lantern 
near  the  oil  caused  the  fire,  the  burden  was  on 
plaintiff  to  show  that  such  person  was  defend- 
ant's servant  acting  within  the  scope  of  his 
employment  in  going  upon  the  barge  with  the 
lighted  lantern. — Td. 

^=»330  (Tex.Civ.Api).)  When  a  recovery  is 
sought  of  a  master  for  an  injury  inflicted  by  a 
servant,  plaintiff  mast  show  that  the  servant  did 
the  wr6ng  while  acting  within  the  scope  of  bis 
employment— Acme  Laundry  v.  Weinstein,  182 
S.  W.  408. 

In  action  for  injuries  to  oeraon  struck  by  bar- 
rel thrown  from  window  of  employer's  laundry, 
jury  finding  that  employes,  in  clearing  rubbish 
out  of  room,  were  acting  within  scope  of  their 
employment  held  sustained  by  evidence. — Id. 

MAXIMS. 

See  Equity,  «=965. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=395-121,  216. 

MECHANICS'  LIENS. 

H.  BIGHT  TO  lAEH. 

(C)  Agreement  or  Consent  of  Owner* 

«=57  (Tex.Civ.App.)  Where  the  title  to  farm 
lands  stood  in  the  name  of  one  other  than  the 
trostee  for  th*  farms  who  managed  them  and 
contracted  for  the  cleaning  and  drilling  of  wells 
thereon,  it  became  the  duty  of  the  contractors 
for  the  work  to  ascertain  what  rights  had  been 
acquired  by  such  trustee.— Eardley  Bros.  v. 
Burt,  182  S.  W.  721. 


^359  (Tex.Civ.App.)  One  who  has  only  a  con- 
tract to  purchase  land  is  not  the  owner  thereof 
within  the  meaning  of  the  mechanics'  lien  stat- 
utes.—Eardley  Bros.  V.  Burt,  182  S.  W.  721. 
9=3>76  (Tex.Oiv.App.)  The  record  owner  of 
farm  lands,  who  did  not  know  that  a  well  was 
being  drilleid  thereon,  pursuant  to  contract  with 
another  to  whom  he  later  conveyed,  until  the 
work  was  in  progress,  and  did  not  know  that 
the  contraetora  were  not  fully  informed  of  the 
facts  relating  to  the  title  of  the  land,  did  not 
acqniesce  in  or  consent  to  the  work  so  as  to 
affect  his  rights.— Eardley  Bros.  v.  Burt,  182  S. 
W.  721. 

Under  mechanics'  lien  statutes,  such  as  that 
of  Texas,  the  mere  fact  that  the  owner  of  prop- 
erty acquiesced  in  or  even  consented  to  the  fur- 
nishing of  material  to  be  used  on  the  premises, 
or  the  performance  of  labor,  cannot  fix  liens 
on  the  nrooerty. — Id. 

(O)   Snbcontrnotom      and      Contraetora* 
Workmen  nnd  SUtterlnlnaen. 

^=»llt  (Ky.)  Though  a' city  has  paid  part  of 
the  price  of  a  filter  plant  to  the  original  con- 
tractor, where  the  plant  is  wholly  worthless  be- 
cause not  according  to  specifications,  it  is  in  no 
way  responsible  to  a  subcontractor. — Monyahan 
V.  City  of  Lancaster,  182  S.  W.  862. 

m.  PROCEEDINGS  TO  PERFECT.  ' 

®=»I32  (Mo.App.)  A  materialman,  who  after 
termination  of  the  account  for  materials,  fur- 
nished a  building  contractor  supplied  withont 
charge  a  new  door  in  place  of  one  proved  de- 
fective, does  not  thereby  extend  tiie  time  for 
filing  a  lien.— J.  P.  Meyer  Mfg.  CJo.  v.  Sellers, 
182  8.  W.  789. 

«s>l34  (Mo.)  A  lien  account  must  fairly  ap- 
prise the  owner  and  the  public  of  the  nature  and 
amount  of  the  demand,  and  mnst  disclose  that 
the  demand  is  within  the  lien  law. — State  ex 
rel.  O'Malley  v.  Reynolds,  182  S.  W.  743. 
4=9 1 39  (Mo.)  A  lien  accoant  filed  by  a  lum- 
ber company  for  lumber  described  in  abbrevia- 
tions and  trade  terms  known  and  understood  by 
business  men  in  the  trade,  complies  with  Rev. 
St.  1909,  i  8217.— State  ex  rel.  CKMalley  v. 
Reynolds,  182  S.  W.  743. 
®=9|49  (Mo.)  An  owner  against  whom  a  lien 
for  materials  is  claimed,  may  not  complain  be- 
cause the  lien  account  does  not  contain  all  the 
items  for  which  a  lien  may  have  been  main- 
tained.—State  ex  rel.  O'Malley  v.  Reynolds, 
182  S.  W.  743. 

That  a  lien  account  for  materials  furnished 
a  building  contractor  consolidated  in  one  un- 
dated Item  a  few  charges  for  lienable  materials, 
does  not  invalidate  the  whole  lien  account. — Id. 

Where  a  lien  account  showed  that  the  mate- 
rials were  furnished  between  given  dates  with- 
in the  beginning  and  close  of  the  account,  the 
absence  of  dates  in  connection  with  particu- 
lar items  in  the  account  was  immaterial. — Id. 

That  lien  account  consolidated  in  one  item 
several  charges,  held  not  to  invalidate  the  lien 
for  the  consolidated  item. — Id. 

XV.  OPERATION  ANB  EFFECT. 

(C)   PrlorltT. 

€s>l99  Crex.Civ.App.)  A  vendor's  lien  on  land 
sold  has  priority  over  a  mechanic's  lien  thereon 
based  upon  the  drilling  of  an  artesian  well  for 
the  buyer.— Eardley  Bros.  v.  Burt,  182  S.  W. 
721. 

▼H.  EKFORCEKEMT. 

<S=>263  (Ari.^  Under  Kirby's  Mg.  H  4978. 
4986,  4988,  complaint  in  sidt  against  owner  of 
building  and  land  to  enforce  lien  for  material 
furnished  the  contractor  held  defective  because 
not  making  the  contractor  a  party  defendant.— 
Cruce  V.  Mitchell,  182  S.  W.  530. 
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4=s>272  (Ark.)  Complaint  and  answer  in  Bnitj 
by  materialman  to  enforce  lien  against  owner's 
property  held  to  raise  the  issue  as  to  whether 
the  indebtedness  was  past  due  and  unpaid  and 
whether  it  constituted  a  foundation  for  the  en- 
forcement of  a  lien  on  defendant's  property.— 
Cruce  V.  Mitchell,  182  S.  W.  630. 
$s»280  (Mo.Appb)  In  an  action  on  a  mateiial- 
man's  lien  for  materials  famished  a  buildinfr 
contrsxitor,  evidence  that  the  owner  had  paid 
fur  the  building  was  admissible  to  show  that  he 
regarded  the  building  as  finished  and  accepted. 
—J.  F.  Meyer  Mfg.  Co.  v.  SeUers,  182  S.  W. 
789. 

^=>29l  (Ark.)  Where  defendant's  answer  in 
suit  to  foreclose  a  mechanic's  lien  admitted 
amount  due  but  claimed  set-off,  with  offer  to 
confess  judgment  for  balance,  but  no  proof  of 
the  answer  was  made,  judgment  for  amount  con- 
fessed instead  of  full  amount  held  error. — E.  O. 
Bamett  Bros.  v.  Wright,  182  S.  W.  511. 

Vm.  mSEMNITT  AOAXirST  I.IENS. 

$=9315  (Ter.)  Contractor's  building  bond  pro- 
viding that  it  was  for  benefit  of  all  persons 
who  might  become  entitled  to  liens,  and  condi- 
tioned that  contract  should  be  completed  free  of 
liens,  read  in  connection  with  provision  of  con- 
tract for  furnishing  owners'  release  from  liens 
b^  the  bond  held  to  secure  claim  of  subcontrac- 
tor failing  to  give  statutory  notice  of  lien  to 
buUder.— Bnllard  v.  Norton.  182  S.  W.  668. 

MEDICINES. 

See  Hawkers  and  Peddlers,  ^=>7;    Pbysiciana 
and  Surgeons,  9s>16, 18. 

MEMBERS. 

See  States,  (8=»28. 

MEMORANDA. 

See  Frauds,  Statute  of,  <S=»113-116. 

MENTAL  CAPACITY. 

See  Criminal  Law,  «=>50. 

MENTAL  SUFFERING. 

See  Damages,  $s»50. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  «=3211. 

n.  TI1XE,  OONVETANOES,  AMB 
COHTRAOTS. 

(O)  I<eaaea,  I^leeaaea,  aiid  Contrmota. 

ds>62  (Ky.)  A  mining  lease  entitling  the  les- 
sors to  timber  rights  as  amended  held  to  entitle 
the  lessor  to  all  timber  of  a  girth  greater  than 
60  inches  with  unlimited  time  for  removal,  sub- 
ject to  the  restrictions  that  it  should  be  used 
for  the  lessors  own  construction  work  and 
might  be  purchased  by  the  lessee. — Blue  Grass 
Coal  Corp.  v.  Combs,  182  S.  W.  20T. 

A  mining  lease  which  reserved  to  the  owner 
that  part  of  the  surface  not  necessary  for  min- 
ing purposes  held  not  to  entitle  the  lessee  to 
binld  houses  for  its  employes  on  inclosed  por- 
tions of  the  premises,  where  the  houses  could  be 
placed  on  other  portions. — Id. 

Where  a  mining  lease  reserved  to  the  lessors 
such  portion  of  the  surface  as  was  unnecessary 
for  mining  operations  so  long  as  it  did  not  work 
on  interference  therewith,  the  lessors  are  not 
entitled  to  pollute  a  stream  from  which  the  les- 
see drew  water  for  its  boilers  used  in  operat- 
ing the  mine. — ^Id. 

A  mining  lease  which  entitled  the  lessee  to 
use  surface  timber  held  not  to  entitle  it  to  use 
such  timber  in  adjacent  mining  property. — Id. 

A  mining  lease  held  to  authorize  the  lessee  to 


erect  houses  on  the  surface  to  be  used  by  Its 
employes  mining   adjacent  lands. — Id. 

A  mining  lessee  held  entitled  to  a  right  of 
way  through  inclosed  portions  of  the  land  to 
reach  surface  timber  which  it  was  entitled  to 
nse. — Id. 

«=>64  (Ky.)  Plaintiff,  who  acquired  the  rights 
of  a  mining  lessee,  held  charged  with  notice  of 
a  change  in  the  contract  as  it  related  to  sur- 
face timber,  as  well  as  with  facts  sufficient  to 
put  it  on  inquiry.— Blue  Grass  Coal  Corp.  ▼. 
Combs,  182  S.  W.  207. 

Plaintiff,  which  acquired  mining  property 
with  knowledge  of  an  amended  mining  lease 
regulating  timber  rights,  is,  where  it  acted  un- 
der the  amended  lease,  charged  with  knowledge 
of  an  earlier  lease  to  which  the  amended  one 
referred. — Id. 

m.  OPEBATION   or  MUTES,  QUAH- 
BIE8.  A3SD  VTELSM. 

(C)  Rl«Itta  and  Uabllitlea  laeideat  to 
'Working- 

9s»l  18  (Ky.)  Lessor  of  mine  held  not  liable  for 
injuries  to  lessee's  employ^,  unless  defective 
condition  of  stump  supporting  roof  was  known, 
but  not  disclosed,  to  lessee,  and  could  not  have 
been  discovered  by  exercising  ordinary  care. — 
Imperial  JeUico  Coal  Co.  v.  iiryant,  182  S.  W. 

MINORS. 

See  Infanta. 

MISDEMEANOR. 

See  WitneMea,  «=»48. 

MISREPRESENTATION. 

See  Cbattd  Mortgages,  «=972;    Fraud. 

MISTAKE. 

See  Contracts  «s>93 ;  Judgment,  «=>435 ;  Ref- 
ormation of  Instruments,  9=>18. 

MODIFICATION. 

See  Appeal  and  Error,  <8=»11S1 ;  Trial,  «=>267. 

MONOPOLIES. 

I.  VAUDmr  AND  EFFECT  OF 
OBANTS. 

4=>4  (Tei.ClT.App.)  Ordinance  regulating  jit- 
neys or  motor  busses  held  not  violative  of  Const, 
art.  1,  S  26,  as  giving  monopoly  to  street  car 
company,  tazicabs,  and  other  rent  vehicles. — 
Auto  Transit  Co.  v.  City  of  Ft.  Worth,  182  S. 
W.  685. 

MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  '©=>415; 
Fixtures,  «=»18;  Homestead,  «=»115;  Prin- 
cipal and  Agent,  4=alll. 

I.  REQUISITES  AKB  VAIiIDm. 

(A)   nature  and  Eaaenttala  of  CoBTeraaeea 
aa   SecnrltT. 

®=»25  (Mo.App.)  Where  plaintiff  complied 
with  his  part  of  contract  and  broker  failed  to 
procure  the  loan,  the  note  and  deed  of  trust  to 
broker  for  commission  held  without  considera- 
tion.—Crews  v.  Lombard,  182  S.  W.  825. 

Notes  and  deed  of  trust  without  consideration 
never  have  any  validity. — ^Id. 

V.   ASSIGNMENT   OF  MORTOAOE   OB 
DEBT. 

®==>249  (Mo.App.)  Where  mortgage  notes  were 
assigned  by  the  mortgagee,  a  subsequent  re- 
lease of  the  mortgage  was  ineffectual  as  to  the 
assignee  of  the  notes.— King  v.  King,  182  S.  W. 
1047. 
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VI.  TBANSVEB  OF  PBOPEKTT  MOBT- 

OAOBD  OB  OF  EQUXTT  OF 

BBDElIPTIOlf. 

<$=»287  (Tez.GiT.App.)  Where  part  ot  mort- 
gaged land  is  qaitdaimed  for  a  valuable  con- 
sideration, and  the  mortgage  debt  is  no  part 
of  such  consideration,  the  presumed  intention 
between  the  parties  is  that  the  grantor  will  pay 
his  own  debt,  and  that  his  land  shall  be  nrst 
condemned  for  that  purpose. — Biswell  t.  Glad- 
ney,  182  8.  W.  1168. 

X.  FORECLOSURE  BT  ACTION. 

(K>  Deflolener  aBd  Personal  UabllltT. 

«s>560  (Tex.CSv.App.)  C3ode  Civ.  Proc  Cat  { 
726,  is  the  law  as  to  the  right  of  action  on  a 
note  of  that  state  secured  by  mortgage  on  land 
therein,  so  that  after  foreclosure  suit  there, 
though  personal  judgment  could  not  be  bad,  ac- 
tion will  not  lie  in  Texas  on  the  note.— Lind- 
say V.  Collinga,  182  S.  W.  879. 

MOTIONS. 

See  Appeal  and  Error,  <8=>502,  620,  732:  Oon- 
tinuance;  Criminal  Law,  4=>917-969:  In- 
dictment and  Information,  ^s>]d7;  Trial, 
«=>92,  96. 

MOTIVE. 

See  Homicide^  «=s>166. 

MOVING  PICTURES. 

See  Sunday,  4=36. 

MULTIFARIOUSNESS. 

See  Equity,  «=>147,  14». 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  ®=»186;  (Toonties; 
Dedication,  <S=>35,  56,  67 ;  Evidence,  «s»222, 
387;  Highways,  «s»130 ;  Indemnity,  «=»13 ; 
Injunction,  4s»85;  Schools  and  School  Dis- 
tricto ;  Street  Sailroads ;  Telegraphs  and  Tel- 
ephones, 4=3lO. 

n.   OOVERWMEWTAI.  POWERS  AKD 
FDKOTIOVS  IN  OENERAIb 

$=»59  (Ark.)  Municipal  corporations  can  ez> 
erdse  only  those  powers  expressly  panted  by 
the  Legislature  and  those  necessarily  implied 
and  incident  to  those  so  granted.— Willis  v. 
City  of  Ft.  Smith,  182  S.  W.  275. 

V.  OFFICERS.  AGENTS,  AND  ElO. 
PLOTCS. 

(B)    Mnnielpal    DepartmeatB    and    OlBeers 
Thereof. 

Q=>I89  (Ky.)  In  an  action  on  the  bond  of  a 
police  officer,  who  shot  the  plaintiff  and  de- 
fended on  the  ground  that  he  did  so  in  self- 
defense,  where  the  testimony  was  conflicting, 
the  issue  of  self-defense  was  for  the  jury.— For- 
estal  V.  National  Surety  Co.,  182  S.  W.  614. 

Where  plaintiff  was  shot  by  a  police  officer, 
who  claimed  self-defense,  an  Instruction  limit- 
ing the  force  which  the  officer  might  use  in  re- 
pelling the  plaintiff's  assault  to  what  seemed 
to  the  officer  to  be  necessary  to  repel  it,  was 
correct. — Id. 

In  action  on  bond  of  a  police  officer,  who 
shot  plaintiif  and  daimed  self-defense,  where 
plaintiCTs  evidence  was  that  he  did  not  attack 
the  officer,  and  neither  plaintiff  nor  defendant 
testified  that  plaintiff  attacked  the  officer  and 
then  abandoned  the  attack  before  be  was  shot, 
it  was  not  error  to  refuse  a  requested  instruc- 
tion— that  although  plaintiff  assaulted  the  of- 
ficer, if  he  had  abandoned  the  assault  when 
be  was  shot,  the  law  was  for  him. — Id. 

In  an  action  on  the  bond  of  a  police  officer, 
who  shot  plaintiff,  instruction  predicating  the 


right  to  recover  against  the  surety  only  on 
whether  the  officer  was  acting  in  his  official 
capacity  at  the  time,  while  technically  error 
under  the  officer's  testimony  that  be  was  act- 
ing as  a  policeman,  was  Imrmless,  where  the 
jury  found  for  the  officer,  in  which  case  the 
surety  could  not  be  liable,  since  its  liability 
was  conditional  upon  that  of  the  officer.— Id. 


IZ.  FUBUC  IMFBOVEMEirrS. 

(A)  Power     to      Make     Improvements      or 

Qrant  Aid  Therefor. 

«8=s>266  (Mo.App.)  Rev.  St.  1909,  |  9260,  au- 
thorizing the  construction  of  sidewalks  by  a 
city  of  the  third  class  at  its  own  expense  where 
no  bids  are  received,  is  not  Impliedly  repealed 
by  section  9652,  authorizing  an  entirely  dif- 
ferent method  where  no  bids  are  received,  as 
the  latter  act  is  of  general  operation  as  to  all 
cities  having  less  than  80,000  population,  in 
view  of  Const  art  9,  |  7.— City  of  Huntsville 
T.  Eatherton,  182  S.  W.  767. 

(B)  Prellmlnarr    Proceedlnara    and    Ordi> 

nances   or  Resolutions. 

4=»304  (Mo.App.)  An  ordinance  for  the  con- 
struction of  a  sidewalk  held  not  indefinite  as  to 
location,  where  it  provided  that  it  should  be 
laid  "along  and  in  front  of  described  prop- 
erty.—City  of  Huntsville  v.  Eatherton,  182  S. 
W.  767. 

An  ordinance  for  the  construction  of  a  side- 
walk held  not  indefinite,  in  saying  the  work 
of  building  was  "left  to  the  street  and  alley 
committee.  '—Id. 


(B)  Assessments  for  BeaeCts,  and  Speetal 

Taxes. 

<Ss>450  (Ky.)  Whether  a  street  is  a  principal 
street,  within  the  meaning  of  the  statute  pro- 
viding that  assessments  for  street  improve- 
ments shall  be  levied  on  one-half  in  extent  of 
the  abutting  squares  surrounded  by  "principal 
streets,"  depends  on  dedication,  and  not  on 
practical  and  convenient  use  of  such  streets. — 
Koop  V.  Henry  Bickel  Co.,  182  S.  W.  617. 
4=9450  (Mo.)  Under  St  Louis  City  Charter, 
art  6,  I  14,  relating  to  establishment  of  bm- 
efit  districts,  avenue  adjacent  to  a  park  convey- 
ed to  city  as  "carriage  avenue"  and  accepted 
and  used  for  general  street  purposes,  held  a 
"street"  and  hence  properly  designated  as  a 
boundary  of  a  district  for  special  taxation.— 
Kennard  v.  Eyermann,  182  S.  W.  737. 


XI.  USE  AND  BEOniJkTION  OF  PUB- 
LIC PLACES,  PBOPEBTT, 
AND  WORKS. 

(A)   Streets  and  Other  Pnblle  Wars. 

4=>648  (Ky.)  A  municipality  or  the  public 
may  acquire  a  right  to  the  use  of  a  street  by 
adverse  user. — Home  Laundry  Co.  v.  City  of 
Ixjuisville,  182  S.  W.  645. 

Municipalitjr's  adverse  possession  of  land  for 
statutory  period,  accompanied  by  public  use  <tt 
it  in  manner  to  create  easement  by  prescrip- 
tion, Aeld  to  vest  in  public  title  to  its  use  as 
a  street. — Id. 

4=>658  (Ky.)  A  municipality  in  its  govern- 
mental capacity  holds  streets  as  a  trustee  for 
the  public. — Home  Laundry  Co.  v.  City  of 
Ix)uisville,  182  S.  W.  645. 

^9665  (Ky.)  A  "street"  held  a  public  way, 
and,  though  ordinarily  one  used  for  vehicles  as 
well  as  pedestrians,  no  less  a  street,  though 
confined  to  travel  by  pedestrians. — Home  Laun- 
dry Co.  V.  City  of  Louisville,  182  S.  W.  646. 

€=»669  (Ky.)  Abutting  property  owner  held 
to  have  peculiar  rights  to  use  of  street,  includ- 
ing that  of  ingress  and  egress  over  and  from 
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the  street. — Home  Laundry  Co.  v.  City  of 
IvonisviUe,  182  S.  W.  646. 

Abutting  property  owner  held  entitled  to  any 
reasonable  use  of  the  street  not  interferine  with 
the  enjoyment  of  its  use  by  the  public. — Id. 

The  right  of  an  abutting  property  owner  to 
use  a  street  for  ingress  and  egress  is  a  private 
right,  and  may  be  lost  by  adverse  user. — Id. 

Assuming  that  narrow  street  in  rear  of 
courthouse  was  dedicsted  as  ordinary  street, 
abutting  owners'  rights  of  ingress  and  egress 
with  vehicles  held  barred  by  use  for  15  years 
as  a  way  for  pedestrians  only. — ^Id. 

Purchaser  of  property  abutting  on  narrow 
street  used  only  for  pedestrians  held  estopped 
to  complain  that  he  was  not  permitted  to  use 
it  for  vehicles,  where  its  physical  character- 
istics, construction,  and  tise  charged  him  with 
notice.— Id. 

4=9703  (Ark.)  An  ordinance  requiring  operators 
of  jitney  busses  to  file  a  bond  conditioned  that 
they  will  pay  final  judgments  rendered  against 
them  is  valid,  since  it  does  not  create  a  new  lia- 
bility, but  only  secures  the  payment  of  a  lia- 
bility already  existing.— Willia  v.  City  of  Ft 
Smith,  182  8.  W.  275. 

®=»703  (Ky.)  The  governing  bodies  of  cities 
and  towns  are  generally  invested  with  authority 
to  regulate  the  use  of  streets,  and  may  desig- 
nate different  portions  thereof  for  the  use  of 
footmen  and  vehicles. — Home  Laundry  Co.  y. 
City  of  Louisville,  182  S.  W.  645. 

A  city,  if  beneficial  to  the  public,  may  control 
by  reasonable  regulations  toe  use  which  may 
be  made  of  certain  streets,  as  by  limiting  the 
weight  of  loads. — Id. 

Where  narrow  street  had  been  paved  as  a 
sidewalk,  and  for  many  years  used  only  by 
pedestrians,  occasional  driving  of  vehicle  along 
it  by  city  employto  held  not  to  make  it  a  car- 
riageway.- Id. 

City  ordinances  as  to  use  of  streets  held  not 
to  authorize  abutting  owner  to  drive  along 
narrow  street  paved  as  sidewalk,  longitudinally, 
for  purpose  of  delivering  coaL — Id. 

«=»703  (Tex.Civ.App.)  Ordinance  regulating 
jitneys  or  motor  busses  and  their  operation,  and 
requiring  a  bond  conditioned  for  payment  of 
damages  for  injuries  or  death,  etc.,  held  au- 
thorized by  the  Ft.  Worth  charter. — ^Auto  Trans- 
it Co.  V.  City  of  Ft.  Worth,  182  S.  W.  685. 

Ordinance  requiring  surety  bond  from  oper^ 
ators  of  jitneys  or  motor  busses  held  not  in- 
valid, though  there  was  no  similar  provision  as 
to  taxicabs,  rent  cars,  or  individuals  operating 
their  own  cars  not  for  hire. — Id. 

Xa.  TOBTS. 

(C)  Defects    or    Obatntotions    In    Street* 
and  Other  Pablle  'Wmya. 

4=9808  (Ky.)  Where  aa  abutting  owner  laid 
a  metal  drainpipe  running  in  a  groove  in  the 
sidewalk  for  the  purpose  of  carrying  away  sur- 
face water,  be  is  primarily  liable  to  keep  it  in 
repair. — City  of  Louisville  v.  Metropolitan 
Realty  Co.,  182  S.  W.  172. 
,  Where  a  landowner  for  many  years  used  a 
drainpipe  running  through  a  groove  in  the  side- 
walk, held  that  it  was  primarily  bound  to  re- 
pair the  same,  though  it  did  not  originally  lay 
the  pipe.— Id. 

<S=>B2\  (Tex.CiT.App.)  Whether  the  foreman 
of  a  gas  company  negligently  invited  a  pedes- 
trian to  cross  its  ditch  in  a  street,  and  whether 
she  was  guilty  of  contributory  negligence,  held 
under  the  evidence  questions  for  the  jury. — 
North  Texas  Gas  Co.  ▼.  Meador,  182  S.  W. 
708. 

4=»822  (Ky.)  A  charge  on  contribatory  ne^- 
gence  of  a  pedestrian,  suing  a  city  for  injuries 
on  a  defective  street,  may  rest  on  circumstanc- 
es shown  by  a  reasonable  inference  to  be  drawn 
from  the  evidence. — Watkins  v.  City  of  Hen- 
derson, 182  S.  W.  837. 


Xm.  FIBCAX  MAHAGEMXtrt,  F1TB- 

UC  DEBT.  BEOUBinSB.  AKB 

TAZATIOB. 

(O)   Bonds  and  Other  Seenritlea,  and  Slnlc- 
.  iair  Pnndii. 

®=>9I7  (Tex.Civ.App.)  Under  .Denison  City 
Charter,  art.  4,  |  4,  prescribing  resolution  of 
city  council  for  issuance  of  bonds,  resolution 
to  issue  bonds,  not  reciting,  "Be  it  resolved," 
or  containing  word  "resolution,"  and  not  in 
express  terms  declaring  that  conncil  deemed 
it  advisable  to  issue  bonds,  held  sufficient.— 
McCarthy  v.  McFilvaney,  182  S.  W.  1181. 

Under  Denison  City  Charter,  art  4,  J  4, 
resolution  of  city  council,  not  expressly  stating 
the  denomination  of  bonds  to  be  issued,  taken 
with  mayor's  proclamation  for  an  election  stat- 
ing the  denomination,  held  sufficient  and  not 
to  invalidate  the  bonds. — Id. 

Under  Denison  City  Charter,  art.  4,  I  4,  or- 
dinance passed  after  election  in  favor  of  issuing 
bonds,  dating  such  bonds  prior  to  the  time  they 
were  authorized  to  be  issued,  held  not  to  in- 
validate them. — Id. 

4=3921  (Tex.GiT.App.)  Under  the  statute  re- 
quiring municipal  bonds  to  be  sold  for  not  less 
than  par  and  accrued  interest,  an  ordinance, 
proTiding  for  their  sale  at  par,  though  not  in 
the  language,  met  the  requirement,  as  the  tax- 
payers would  receive  the  principal  and  accrued 
interest  and  hence  did  not  invalidate  the  bonds. 
—McCarthy  v.  McElvaney,  182  S.  W.  1181. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  4=>687-76e. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

H.  XiAJraS   UMDEB  WATEB. 

4=936  (Ark.)  The  state  is  the  owner  of  lands 
under  its  navigable  waters  between  high-water 
marks.— C.  M.  Johnson  Sand  &  Gravel  Co.  t. 
Qnarles,  182  S.  W.  283. 

4=»37  (Ark.)  A  state  cannot  delegate  its  trus- 
teeship for  the  public  in  disposing  of  its  navi- 
gable waters  and  the  beds  thereof.— C.  M.  John- 
son Sand  &  Gravel  Co.  v.  Quarles,  182  S.  W. 
283. 

WTiere  the  state  by  statute  p-anted  to  ri- 
parian owners  on  the  Mississippi  river  the  ex- 
clusive right  to  take  and  sell  sand  and  gravel 
from  the  beds  adjoining  the  shore  lands,  with- 
out granting  any  such  right  to  riparian  owners 
along  other  navigable  streams,  such  grant  tyas, 
at  most,  a  privilege,  subject  to  withdrawal  at 
any  time.— id. 

m.  BIPABIAN  Ain>  UTTOBAIi 
BIGHTS. 

«=>39  (Ark.)  Acts  1907,  p.  836,  granting  to 
riparian  owners  on  the  Mississippi  river  the  ex- 
clusive right  to  remove  sand  and  gravel  for 
private  use  or  sale  from  the  beds,  sand  bars, 
and  towheads  in  front  of  his  lands  to  the  thread 
of  the  stream,  has  been  repealed,  by  complete 
inconsistency,  by  Acts  1913,  p.  1088,  and  Acta 
1916,  p.  532.— C.  M.  Johnson  Sand  &  Gravel 
Co.  ▼.  Quarles,  182  S.  W.  288. 


NECESSARIES. 

lOrlin:    Parent 


See  Husband  and  Wife^    . 
and   Child,   4=>8.  Digitized  by 
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NEQLIGENCE. 

See  Carriers,  «=»10B-848:  HSrplosives;  Liand- 
lord  and  Tenant,  «=»ie4-170 ;  Master  and 
Servant,  «=>89-330;  PhrgicianB  and  Sur- 
geons ;  KailroadSj_  *=»222-446 ;  Steam ; 
Street  Railroads;  Waters  and  Water  Cours- 
es, <S=s>171-179, 

I.  ACTS  OB  OMISSIOHg  OOKSnTUT- 
INO  NEGLIGENCE. 

(A)  Peraoaol  Comdnet  in  Generml. 

«s»2  (Ark.)  Negligence  and  liability  therefw 
cannot  be  predicated  on  a  state  of  facts  which 
imposes  no  legal  duty. — National  Union  Fire 
Ins.  Co.  V.  School  Dist.  No.  55.  182  S.  W.  647. 

(B)  DaBtferoiu       Subatancefi,      MBehtnery, 
amd    OtUer   Instmiuentfilltlea. 

4=s>25  (Tex.Civ.App.)  Where  defendant  was 
having  plaintiff's  barge  pumped  fall  of  oil  at  3 
o'clock  in  the  morning  at  a  wharf  from  its 
pumping  station  through  a  pipe  line,  ordinary 
care  on  its  part  did  not  require  that  it  keep 
some  one  constandy  on  the  barge  to  guard 
against  the  approach  of  strangers  near  the 
flowing  oil  who  might  ignite  It.— Texas  Go.  v. 
Charles  Clarke  &  Co.,  182  S.  W.  351. 

nZ.   CONTRIB1TTOBT  NEOU6ENCE. 
(A)   Persona  Injured  In  General. 

4=»75  (Ky.)  Where  danger  to  plaintiff's  males 
and  wagon  when  mules  became  frightened  at 
train  was  sot  due  to  railroad  company's  neg- 
ligence, held,  that  plaintiff  could  not  recover 
for  injuries  sustained  in  attempting  to  avoid 
damage.— Louisville  &  N.  B.  Co.  t.  Jenkins,  182 
S.  W.  626. 

®=380  (Mo.App.)  Under  the  Kansas  laws  as 
those  of  the  forum,  contributory  negligence, 
though  ever  so  slight,  will  bar  recovery. — Mc- 
Neil V.  Missouri  Pac.  Ry.  Co.,  182  S.  W.  762. 

(D)   Compnrnfl'Ve     Tlearlivenoe, 

4=»I0I  (Tex.Civ.App.)  Abrakeman's  action  for 
injuries  in  coupling  cars  cannot  be  wholly  de- 
feated by  a  showing  of  his  greater  compara- 
tive negligence,  unless  his  uegliEence  alone 
caused  the  injury. — San  Antonio,  U.  &  G.  B. 
Co.  V.  Green,  182  S.  W.  392. 

Contributory  negligence  of  a  brakeman  does 
not  defeat  his  action  for  injuries  received  in 
coupling  cars,  where  the  company  was  also 
negligent,  but  merely  reduces  the  amount  of  his 
recovery. — Id. 

IV.  ACTIONS. 
(B)  EiTldenee. 

«=>I2I  (Tex.Civ.App.)  In  an  action  by  the 
owner  of  an  oil  barge  for  its  destruction  by 
fire,  where  the  court  found  that  the  fire  was 
caused  by  the  negligence  of  a  specified  person, 
and  such  finding  was  sustained  by  the  evi- 
dence, the  doctrine  of  res  ipsa  loquitur  could 
not  be  applied  to  uphold  the  court's  alternative 
finding  of  negligence  generally  on  the  part  of 
defendant— Texas  Co.  v.  Charles  Clarke  &  Co., 
182  S.  W.  351. 

®=sl2l  (Tex.Civ.App.)  The  expression  "res  ip- 
sa loquitur"  is  a  shorthand  method  of  showing 
that  the  circumstances  attendant  npon  an  oc- 
currence are  of  such  a  character  as  to  speak 
for  themselves  in  inferring  the  negligence  and 
the  cause  of  the  disaster.— Canode  v.  Sewell, 
182  S.  W.  42L 

(O  Trial,  Jndvnient,  nnd  B«Ttew. 

4=9 1 36  (Mojipp.)  The  court  cannot  say,  as  a 
matter  of  law,  that  plaintiff  was  negligent,  un- 
less the  evidence  most  favorable  to  him  and  all 
reasonable  inferences  therefrom  indisputably 
contradict   the   presumption    that   he  exercised 


reasonable  care.- Nnfer  ▼.  Hetropolitan  St  By. 
Co.,  182  S.  W.  792. 

«=>I42  (Tex.Giv.App.)  When  the  evidence  in  a 
suit  for  negligence  is  sufficient  to  show  that 
the  injury  was  due  to  one  or  another  act  or 
omission  of  defendant,  and  that  either  was  neg- 
ligent, die  trial  court  can  properljr  find  the  in- 
jury was  due  to  defendant  s  negligence  In  one 
or  the  other  respects,  and  render  judgment  for 
plaintiff  on  such  finding.— Texas  Co.  v.  Charles 
Clarke  &  Co.,  182  S.  W.  351. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Note*. 

NEW  TRIAL 

See  Appeal  and  Error,  «=>270,  293,  301,  602, 
75a;  Criminal  Law,  «=»917-969, 1124. 

n.  OBOtTICDB. 

(D)   DlaannltllCBtlan    or    Hlacondvct   e(  or 
ASeetinK  Jury. 

$=942  (Ky.)  Casual  remarks  by  a  man  as  to 
what  he  thought  should  be  done  in  a  certain 
dass  of  cases  was  not  ground  for  new  trial 
when  at  the  time  he  made  the  remarks  he  did 
not  have  reference  to  the  case  on  which  he  aft- 
erwards sat  as  juror.— Nashville  C.  &  St.  L.  By. 
Cb.  V.  Henry.  182  S.  W.  661. 

(F)  Terdfot  or  Flndtnsa  Gontrnrr  to  iMf 
or   Bvldenoe. 

9=977  (Mo.App.)  The  court  JteU  not  authorised 
to  set  aside  a  verdict  as  the  result  of  passion 
and  prejudice  because  for  a  less  amount  than 
recoverable  under  the  evidence. — Kelley  v.  Pee- 
ples,  182  S.  W.  809. 

A  defendant  against  whom  an  inadequate  ver- 
dict has  been  rendered  because  of  i>a8slon  or 
prejudice,  or  mistake  or  misapprehension  of  the 
jury,  held  entitled  to  have  the  verdict  set  aside, 
but  not  where  the  jury  followed  the  instruction 
to  which  defendant  did  not  object. — Id. 

(O)   Bnrprlae,    Aooldent.    Inadverteneot    or 
Mlatake. 

iS=>96  (Tex.Civ.App.)  Defendant's  motion  for 
new  trial  on  account  of  its  inability  to  obtain 
the  testimony  of  witnesses  summoned  by  plain- 
tiff, and  excused  in  good  faith  by  him,  who  re- 
mained within  reach  by  automobile,  but  to  se- 
cure whose  attendance  defendant  asked  no 
process  or  continuance  or  delay  of  trial,  held 
properly  denied. — ^Texas  City  Terminal  Co.  v. 
Petitflls,  182  S.  W.  19. 

(H)  Hewly    Dtaoovered    Kvldenoe. 

9=9  103  (Tex.CivJ^.pp.)  In  action  for  delay  in 
delivering  telegram,  newly  discovered  evidence 
that  time-table  admitted  in  evidence  was  not  in 
force  was  not  ground  for  new  trial,  where  plain- 
tiff could  have  taken  an  earlier  train,  and  did 
reach  destination  iu  time  for  funeral  services 
shown  to  have  taken  place. — Mansell  v.  Western 
Union  Telegraph  Co.,  182  S.  W.  1178. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  «=»199. 

NONRESIDENCE. 

See  Courts,  ®=>14. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bills  and  Notes,  <8=>337-345;  Carries,  «=> 
169;  Chattel  Mortgages,  iS=»150 ;  Corpora- 
tions, *=»428,  429r  Execution,  i8=»191; 
Guardian  and  ward,  9=987;   Insurance,  ^» 
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756;  Jndsment.  «=>17;  Principal  and  Agent, 
*=»148.  178 :  Sales,  «=>285 ;  Taxation,  «S=» 
658,  600;  Vendor  and  Purduuer,  «=>228, 
231. 

NOVATION. 

4s>9  (Uo.Ai>p.)  Where  plaintiff  gave  an  order 
to  defendants  requiring  them  to  pay  her  debt  to 
a  banJi,  which  they  accepted  and  agreed  to  pay, 
they  could  not,  in  her  action  for  the  moneys 
due  her  from  them,  have  a  credit  for  the  amount 
of  such  order,  unless  they  paid  as  agreed,  since 
the  transactirai  in  the  absence  of  acceptance  aa 
a  disdiarge  of  plaintiff  by  the  bank  did  not  op- 
erate to  release  or  extinguish  plaintiffB  debt. — 
Powers  V.  Conran,  182  «.  W.  1012. 

NUISANCE. 

See  Landlord  and  Tenant,  «s»170. 

I.     FBTVATE  KmSAIfOEB. 

(O)  Abatememt  mad  iBjVBCtlaB. 

^»26  (Ky.)  Operators  of  a  quarry  and  stone 
crusher  constituting  a  nuisance  could  not  defend 
the  suit  of  injured  property  owners  for  an  in- 
junction on  the  ground  that  some  of  the  plain- 
tiffs moved  to  the  nuisance. — ^Barrett  t.  Vree- 
land,  182  S.  W.  606. 

a.  PITBLIC  mnSANOES. 
(B)  RlKhta  and  Kenedtes  of  FvlTate  Per. 


4=^72  (Ky.)  Properly  owners,  the  physical 
structure  of  whose  homes  was  injured  by  the 
shock  from  blasting  in  a  quarry,  which  also 
threw  stones  upon  the  properties,  and  who  were 
disturbed  at  night  b^  the  noise  of  machinery  at 
the  quarry,  could  enjoin  operation  in  such  man- 
ner.—Barrett  ▼.  Vreeland.  182  S.  W.  606. 
«=>76  (Ky.)  Undw  Ov.  Code  Prac.  {  22,  pro- 
viding that  persons  interested  in  tiie  subject  of 
an  action  and  in  obtaining  the  demanded  relief 
may  be  joined  as  plaintiffs,  property  owners 
whose  houses  were  mjured  by  the  oi>eration  of 
a  quarry  and  rock  crusher  could  join  as  plain- 
tifln  in  suit  to  restrain.— Barrett  ▼.  Vreeland, 
182  S.  W.  606. 

In  suit  to  enjoin  the  operation  of  a  quarry 
and  rock  crushed,  evidence  held  to  justify  the 
chancellor's  finding  that  the  facts  in  regard  to 
the  duturbances  produced  in  plaintiffs'  proper- 
ties were  as  testiiied  to  by  them  and  their  wit- 
nesses.—Id. 

EJquity  will  interfere  more  readily  to  enjoin 
a  nuisance  interfering  with  the  enjoyment  of 
property  uninjured  physically  than  it  will  to  re- 
strain physical  injury  to  the  property  itself. 
—Id. 

To  enj(»n  a  public  nuisance  causing  them  a 
particular  individual  injury,  property  owners 
did  not  need  to  first  establish  their  right  to  in- 
junctive relief  by  a  iH-oceeding  at  law.— Id. 

Where  injured  property  owners,  within  a  few 
years  of  the  beginning  of  the  operation  of  a 
quarry  and  stone  crusher  with  heavy  blasts  and 
at  night,  an  unnecessary  mode  of  operation, 
sued  for  injunction,  they  were  not  barred  by 
their  laches,  althougn  the  quarry  owners  had  in- 
stalled $2,600  worth  of  'removable  machinery. 
— Id. 

In  an  injunction  suit  by  property  owners  to 
restrain  the  operation  of  a  quarry  and  rock 
crusher,  evidence  held  insufficient  to  show  in- 
juries resulting  from  the  operation  of  the  rock 
crusher  to  justify  injunctive  relief  as  to  it.— Id. 

NUNC  PRO  TUNC. 

See  Indictment  and   Information,   $=>43. 

OBJECTIONS. 

See  Appeal  and  Error,  <S=>185-242,  293;  Crim- 
inal I.aw,  <S=»(H)r>,  841.  1037,  1043 :  Pleading, 
«=»412,  428;   Trial,  «=»8a. 


OBLIGATION  OF  CONTRACTS. 

See  Oonstitntional  Law,  *a>186,  187. 

OCULISTS. 

See  Physicians  and  Surgeons,  'f^lS, 

OFFICE  BUILDINGS. 

gee  Landlord  and  Tenant,  «s>164, 167. 

OFFICERS. 

See  Banks  and  Banking,  e=aSS ;  Corp<»«tioii8, 
«s»S00,  899-429;  CounHes,  «=»74-77;  Dis- 
Mct  and  Prosecuting  Attorneys;  Embexale- 
ment ;  Judges ;  Justices  of  the  Peace ;  Libel 
and  Slander,  ^=sl0 ;  Municipal  Corporations, 
«=>189;  Receivers;  Sheriffs  and  Constables; 
States,  «s>2& 

OPINION  EVIDENCE 

See  Criminal  Law,  «=s>448-474 ;  SMdence,  «=> 
474-571, 

OPTIONS. 

See  Records ;  Vendor  and  Purchaser,  9=>3,  1& 

ORAL  INTERROGATORIES. 

See  Discovery. 

ORDERS. 

See  Appeal  and  Error;  Intozicatiitg  LlqafOn, 
«s>32;    Master  and  Servant,  «=9l4& 

ORDINANCES. 

See  Municipal  Coirorations,  «=>30^ 

OWNERSHIP. 

See  Navigable  Waters,  «s>S8l 

PARDON. 

See  Witnesses,  «=349. 

PARENT  AND  CHILD. 

See  Adoption;  Damages,  «s>186j  Onardian 
and  Ward;  Infants;   Work  and  Labor,  «=»7. 

^=s»3  (Mo.App.)  Evidence  in  an  action  on  ac- 
count against  a  father  for  clothing  sold  his 
children  for  his  account  held  to  sustain  an  order 
refusing  defendant's  requested  peremptory  in- 
struction.—Gately  Outfitting  Co.  V.  Vinson,  182 
S.  W.  133. 

"Necessaries"  for  the  furnishing  of  which  to 
his  children  the  parent  is  liable,  although  fur- 
nished without  his  consent,  include  food,  drinl^ 
clotlUng,  washing,  medicines,  instruction,  and 
suitable  places  of  residence. — Id. 

Where  a  tradesman  furnishes  floods  to_  a 
minor  as  necessaries,  he  must  show  in  an  action 
against  the  father  that  they  were  such  as  chil- 
dren in  like  condition  in  life  are  usually  sup- 
plied with,  and  also  that  they  were  strict  neces- 
sities furnished  under  such  a  state  of  circum- 
stances as  created  an  obligation  on  the  parent 
to  pay  for  them.— Id. 

PAROL  EVIDENCE. 

See  Evidence,  «=»387-461. 

PARTIES. 

For  parties  on  appeal  and  review  of  rolings,  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  instra- 

ments,  see  the  various  specific  topics. 

V.  DEFECTS.   OBJEOTIonS.  AMD 
AMENBICENT. 

<8=>84  (Ark.)  Under  Kirby's  Dig.  H  6098,  6094, 
6096,  an  answer,  cross-complaint,  demurrer,  and 
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motion  of  vwnw  in  rait  to  enforce  material- 
man's lien  shoald  have  been  treated  as  a  specific 
demurrer  on  ground  tliat  plaintiff  could  not 
maintain  a  suit  because  of  the  defect  of  parties 
appearing  on  face  of  complaint. — Grace  ▼. 
Mitchell,  182  S.  W.  630. 

PARTITION. 

See  Jadgment,  4=a747. 

n.  ACTIOKB    FOR    FARTITIOK. 

(B)  Proeeedlnars   mnd   Relief. 

«=>  1 14  (Mo.A^p.)  While  plaintiff's  attorneys  in 
a  partition  suit  may  ask  court  to  tax  their 
fee  as  costs  against  entire  property  partitioned, 
even  where  there  was  no  contract  for  fee,  yet 
their  services  valuable  to  those  whose  inter- 
ests are  being  served  should  not  be  included  in 
the  allowance  against  all  the  interests  in  the 
suit.— Ernst  V.  Ernst,  182  S.  W.  103. 

In  suit  for  partition,  held,  that  attorneys  for 
plaintiff  were  not  entitled  to  fee  as  part  of  the 
costs  as  against  the  defendant  whose  claim  they 
contested,  though  defendant,  purchasing  the 
property,  took  it  subject  to  costs,  and  that  they 
were  not  entitled  to  a  fee  for  their  services  in 
enforcing  the  lien  claim  of  the  wife  of  one  of 
such  attorneys.— Id. 


PARTNERSHIP. 

X.   THE  IIEI.ATIOM. 

(B)   Aa  to  Tblrd  Persona. 

<S=32g  <Tex.Civ.App.)  As  regards  liability  of 
the  others  for  the  contract  or  representation  of 
one,  defendants  agreeing  to  buy  and  condnct  a 
business  as  partners,  do  not  become  partners 
till  the  purchase  is  made  and  the  business  de- 
livered.—Eagle  Drug  Co.  V.  White,  182  S.  W. 
378. 

4=>4I  (Ark.)  Signers  of  a  subscription  con- 
tract, for  the  establishment  of  a  canning  fac- 
tory, which  was  not  incorporated,  but  put  into 
operation  b^  a  part  of  their  number,  who, 
though  knowing  it  was  in  operation,  supposed  it 
bad  been  organized  as  a  corporation,  and  tibat 
the  parties  establishing  it  had  done  so  on  their 
own  account,  taking  no  part  in  the  business, 
were  not  liable  to  its  creditors  as  partners. — 
Rainwater  v.  Childress,  182  S.  W.  280. 

Signers  of  subscription  contract  for  the  es- 
tablishment of  a  cannery,  who,  after  establish- 
ing the  business,  knowing  that  no  attempt  had 
been  made  to  incorporate,  were  active  in  oper- 
ating it,  were  liable  to  its  creditors  as  partners. 
—Id. 

A  signer  of  a  subscription  contract  for  the  es- 
tablishment of  a  cannery  who,  after  incorporat- 
ing, engaged  with  some  of  the  signers  in  its  es- 
tablishment and  operation,  so  that  they  all  be- 
came liable  as  partners,  but  protested  against 
the  cannery's  growing  tomatoes  for  its  own  use, 
was  not  liable  for  the  debt  incurred  in  so  doing. 
-Id. 

(0>  BiTtdeaee. 

4=»48  (Tex.CIVwApp.)  Declarations  In  a  con- 
tract of  sale  of  a  business,  drawn  up  and  signed 
by  B.,  in  the  absence  of  W.,  that  they  were 
partners,  is  inadmissible  B£;ainBt  W. — £>agle 
Drug  Co.  T.  White.  182  S.  W.  378. 

nr.  BIGHTS  Ain>  I.IABII.mEB  AS 
TO  THIRD  PERSONS. 

(D)  Avaomm  br  or  Aar<ilnat  Ftrma  or  Part- 
nera. 

4=9203  frez.01v.App.)  Where  a  sum  of  money 
was  paid  over  by  one  member  of  a  firm  with 
the  consent  of  the  others  an  action  to  recover 
the  same  does  not  abate  on  the  death  of  one  of 
the  partners,  and  judgment  is  valid,  though  nei- 


ther his  heirs  nor  legal  representatlTes  were 
made  parties. — Broussard  v.  Le  Blanc,  182  S. 
W,  7& 

PASSENGERS. 

See  Carriers,  «=>23g-34a 

PATENTS. 

See  BiUs  and  Notes,  «=>107. 

PAYMENT. 

See  Banks  and  Banking,  (S=9l38,  148:  Bills 
and  Notes,  «=3430;  Insurance,  €=559&-602, 
750;  Limitation  of  Actions,  4=9155;  Sub- 
rogation :  Tender :  Vendor  and  Purchaser, 
<8=»177. 

U.  APPUOATION. 

^»47  (Tex.CiT.App.)  Defendants,  purchasers 
of  a  stock  of  goods  from  B.,  were  entitled  to 
have  part  of  the  purchase   price  received   by 

glaintiff  applied,  as  he  agreed  with  B.  it  should 
e,  on  a  debt  secured  by  mortgage  on  the  goods, 
rather  than  on  B.'s  unsecured  debt— Eagle  Drug 
Co.  v.  White,  182  S.  W.  37a 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

See  Damages,  «=»77,  7&. 

PERSONAL  INJURIES. 

See  Carriers,  «=»280-321 ;  Damages,  «=9l30, 
132,  166-180  r  Infants,  4=972;  Master  and 
Servant,  4=988-330;  Mines  and  Minerals, 
4=9ll8;  Negligence,  4=75-101;  Railroads, 
4=276-396:  Steam;  Street  Railroads,  4= 
93,  99. 

PERSONAL  LIABILITY. 

See  Insurance,  4=9l79^. 

PETITION. 

See  Intoxicating  liqnors,  4=32;  Pleading, 
4=248. 

PHOTOGRAPHS. 

See  Evidence,  4=380. 

PHYSICIANS  AND  SURGEONS. 

See  Indictment  and  Information,  4=9lll. 

4=9 1 6  (MoJlpp.)  A  physician,  while  not  liable 
for  errors  of  judgment,  is  liable  for  negligently 
administering  medicines,  or  in  performing  an 
operation.— Coffey  v.  Tiffany,  182  S.  W.  495. 
4s>l8  (Mo.App.)  In  an  action  for  malpractice 
plaintiff  has  tne  burden  of  proving  that  a  negli- 
gent error  was  made  by  the  physician,  which 
was  the  direct  cause  of  the  injury. — Coffey  ▼. 
Tiffany,  182  S.  W.  495. 

That  bad  results  follow  treatment  by  a  physi- 
cian raises  no  presumption  of  negligence.— Id. 

In  an  action  against  an  oculist  for  negligently 
blinding  plaintiff  in  one  eye  by  administering 
improper  medicines,  evidence  of  negligence  held 
sufficient  to  go  to  the  jury.— Id. 

where  plaintiff  showed  that  medicines  dropped 
in  her  eye  by  an  oculist  produced  blindness,  she 
is  not  bound  to  show  the  particular  nature  of 
the  medicines. — Id. 

PLEADING. 

See  Action,  4=>64;  Interpleader;  Parties,  4=> 
84. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 
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I.  FORM  AND  AX.rEOATIOHS  IX 
GENERAX- 

9=98  (Tei.Civ.App.)  Answer  to  suit  on  note 
that  defendants  were  accommodation  makers 
signing  for  sole  accommodation  of  payee  held 
bad  a.s  pleading  conclusion. — Magill  v.  McCam- 
ley,  182  S.  W.  22. 

€=>34  (Tex.CSv.App.)  As  against  general  de- 
murrer, every  intendment  will  be  Indulged  in 
favor  of  the  petitioner.— Seaton  y.  Majors,  182 
S.  W.  712. 

rV.  REPLICATION  OR  REPI.T  AND 
SUBSEQIHBNT  prEADINGS. 

«=>I76  (Tei.Civ.App.)  Under  Rev.  St  art. 
1829,  as  amended  by  Acts  33d  Leg.  c.  127,  plain- 
tiffs' reply  to  defendant's  answer,  that  they  had 
not  sumcient  information  to  form  a  belief,  was 
tantamount  to  a  denial  to  the  extent  of  patting 
defendant  upon  proof  of  the  fact  alleged. — Can- 
ode  V.  Sewell,  182  S.  W.  421. 

V.  DEM1TRRER  OR  EXCEPTION. 

€=>205  (Ky.)  General  demurrer  to  the  petition 
in  an  action  to  enjoin  levy  of  an  execution, 
which  the  trial  coart  treated  as  though  it  were 
a  s[>ecial  demurrer,  raised  the  question  of  juris- 
diction of  the  trial  court. — Kentucky  River 
Hardwood  Co.  v.  Noble,  182  S.  W.  941. 
«=>2I4  (Mo.App.)  The  truth  of  facts  alleged 
in  a  petition  is  admitted  by  a  demurrer. — Ein- 
stein V.  Strother,  182  S.  W.  122. 
4=9228  (Tex.Civ.App.)  An  exception,  special  or 
general,  to  the_petition  admits  its  allegations  as 
true.— DubUn  Fruit  Co.  v.  Neely,  182  S.  W.  406. 

VI.   AMENDED   AND   SITPPrEBCENTAIi 
PLEADINGS  AND  REPLEADER. 

®=»248  (Mo.App.)  An  amended  petition  in  ac- 
tion for  cutting  and  carrying  away  timber  held 
not  to  change  the  cause  oi!  action  alleged  in 
original  petition.— Wright  v.  Nickey,  182  S.  W. 
1085. 

Vn.  SIONATDRE  AND  VERIFICATION. 

9=3290  (Tex.C9v.App.)  In  an  action  against  a 
railroad  for  injuries  to  a  passenger  on  its  car, 
where  the  defendant  pleaded  that  plaintiff  was 
guilty  of  contributory  negligence  in  standing 
in  the  aisle,  which  plea  was  not  denied  under 
oath,  the  action  of  the  court  in  refusing  to  in- 
struct a  verdict  for  defendant  was  proper, — Tex- 
as City  Terminal  Co.  v.  Petitfila,  182  S.  W.  19. 

IX.  RILL  OF  PARTICITLARS  AND 
COPT  OF  ACCOUNT. 

9=>3I7  (Ky.}  In  an  action  by  a  son  against  his 
father's  administrator  for  reimbursement  for  ex- 
penses in  procuring  his  brother's  parole  from 
prison,  plaintiff  might  have  been  required  to 
file  a  bill  of  particulars,  showing  his  claim  in 
detaa— Gordon  v,  Gordon's  Adm'r,  182  S.  W. 
220. 

Xm.   DEFECTS    AND    OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JVDGBCENT. 

9=>4I2  (Alt.)  Defendant,  who  after  decree  for 
complainants  dismissing  the  cross-complaint 
moved  to  haive  the  decree  reopened  and  obtained 
a  trial  on  the  merits  as  if  the  issues  had  been 
made  up  by  the  pleadings,  held  to  have  thereby 
waived  plaintiffs  failure  to  answer  the  counter- 
claim.—Streudle  V.  Leroy,  182  S.  W.  898. 
9=>4I2  (Tex.Civ.App.)  Where  the  railway  com- 
pany went  to  trial  without  objecting  to  a  ship- 
per's failure  to  controvert  the  averments  of  de- 
fense in  the  answer,  held,  that  its  right  to  insist 
that  the  answer  was  confessed  was  waived. — 
Southern  Kansas  Ry.  (3o.  of  Texas  v.  Ilughey, 
182  S.  W.  361. 

9=>428  (Mo.App.)  Where  no  demurrer  was  in- 
terposed to  the  petition,  but  objection  was  made 
to  the  introduction  Ot  evidence,  on  the  cround 


that  it  did  not  state  a  cause  of  action,  every  in- 
tendment must  be  made  in  favor  of  the  petition. 
—Wiley  T.  WUey,  182  S.  W.  107. 

PLEDGES. 

See  Cor[>oratioiu. 

9=»I6  (MaApp.)  In  an  action  to  recover  on  the 
bond  given  by  the  president  of  the  plaintiff  bank, 
evidence  held  to  show  that  bank  stock  which  he 
misappropriated  had  been  pledged  to  the  bank 
and  delivered  to  the  custody  of  the  cashier. — 
Farmers'  Bank  of  Deepwater  v.  Ogden,  182  S. 
W.  501. 

9=»55  (Mo.App.)  Those  personally  obligated  by 
a  loan  contract  to  repay  are  not  relieved,  on 
failure  of  title  to  collateral,  because  all  believ- 
ed no  personal  liability  would  be  enforced,  be- 
cause of  value  of  collateral.— Equitable  Life 
Assnr.  Society  of  United  States  t.  De  Lisle,  132 
S.  W.  1026. 

POISONS. 

See  Insurance,  9=>457,  528i, 

POLICE. 

See  Municipal  Corporations,  9=>189l 

POLICY. 

See  Insurance. 

POSSESSION. 

See  Adverse  Possession;  Recovers,  •s>6Bt 
Trespass,  9=920. 

POST  OFFICE. 

See  Fixtures,  9=9l6. 

POWERS. 

See  WUbi,  «=ae00,  618,  683. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed 
ings,  see  the  various  specific  topics. 

PREJUDICE. 

See  Criminal  Law,  <S=>126;   Trial,  «=>1^ 

PREMIUMS. 

See  Insurance,  9=9349. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  ot  Actions. 

PRESIDENT. 

See  Corporations,  9=>300l 

PRESUMPTIONS. 

See  Appeal  and  Error,  9=9907-934;  Criminal 
Law,  9=9308,  1144;    Evidence,  9=958-87. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  9»59,  76,  792;  Homicide, 
9=930. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, 9=9399-429;  Factors;  Frauds,  Btab- 
ute  of,  9=9ll6;    Insurance,  9=993. 

I.   THE  RELATION. 
(A)   Creation    anA  Bxlstenee. 

9=93  (Mo.App.)  A  third  party  called  in  by  the 
buyer  and  seller  of  a  cigar  stand  merely  to  put 
their  agreement  in  legal  form  for  execution, 
was  not  liable  to  the  seller  as  tor  a  breach  of 
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duty  as  ^;ent  after  the  buyert  failure  to  pay.— 
McMurray  v.  Garnett,  182  S.  W.  128. 
^=>22  (Mo.)  An  agency  cannot  be  created  by 
mere  declaration  of  a  person  asanmin?  to  act 
as  agent;  and,  to  give  a  declaration  of  an  agent 

Srobative  force,  there  must  be  independent  evi- 
ence  of  agency. — ^Mechanics-American  Nat 
Bank  of  St  Louis  v.  Rowell,  182  S.  W.  989. 
4=>22  (Tex.Giv.App.)  An  agency  cannot  be  es- 
tablished by  the  statement  of  the  agent. — Eard- 
ley  Bros.  v.  Burt.  182  S.  W.  721. 
4=>23  (Tez.Gir.App.)  In  an  action  for  the  val- 
ue of  services  in  cleaning  and  drilling  wells,  evi- 
dence held  insufficient  to  support  a  finding  that 
the  one  who  ordered  the  work  done  was  the 
agent  of  the  owner  of  the  land  to  contract  for 
the  work,  or  for  any  other  purpose,  or  that  he 
purported  to  act  as  such. — Eardley  Bros.  ▼. 
Burt,  1^  S.  W.  721. 

II.  MmrUAI.  RIGHTS.  DTmES,  AND 

i.iABii.rnE8. 

(A)   Bzccntion  of  Aarener. 

«s>7l  (Mo.App.)  The  seller  of  a  cigar  stand 
could  maintain  his  action  against  his  agent  to 
sell  for  the  latter's  breach  of  duty  in  having 
aided  the  buyer  to  defraud  the  seller  by  induc- 
ing the  latter  to  accept,  in  payment,  a  note  se- 
cured by  a  mortgage  on  a  worthless  lot,  al- 
though the  agent  made  no  active  misrepresenta- 
tions.—McMurray  V.  Garnett,  182  S.  W.  128. 
4=s79  (Mo.App.)  In  an  action  by  the  seller  of 
a  cigar  stand  against  his  agent  in  the  transac- 
tion for  breach  of  duty  in  having  aided  the 
buyer  to  defraud  plaintiff,  in  view  of  the  allega- 
tions of  the  petition,  proof  that  one  lot  was 
substituted  in  the  mortgage  given  to  secure  the 
purchase  money  note  for  those  originally  cov- 
ered thereby,  held  not  to  constitute  a  variance. 
—McMurray  v.  Garnett,  182  S.  W.  128. 

Delay  of  a  few  months  by  the  seller  of  a 
cigar  stand  in  bringing  suit  against  his  agent 
in  the  transaction,  who  had  aided  the  buyer  to 
defraud  the  seller  by  inducing  him  to  accept,  as 
payment,  a  note  secured  by  a  mortgage  on 
worthless  land,  did  not  release  the  agent. — Id. 

In  an  action  by  the  seller  of  a  cigar  stand 
against  his  agent  for  breach  of  duty  in  having 
aided  the  buyer  to  defraud  the  seller  by  induc- 
ing-the  latter  to  accept,  in  payment,  a  note  se- 
cured by  a  mortgage  on  a  worthless  lot,  instruc- 
tions held  to  present  the  issues  with  sufficient 
clearness  to  the  jury,  and  not  erroneous  as 
making  the  agent  a  guarantor.— Id. 

(B)  Compennatloii    Mud    I<ien    of   Avent. 

4=381  (Mo.App.)  Defendant,  who  authorized 
plaintiff  to  make  sales  on  commission,  having 
waived  strict  compliance  with  the  contract  in 
the  first  place,  cannot  make  a  new  contract  of 
sale  with  the  purchaser  produced  by  plaintiff 
avoiding  plaintiffs  commission. — Vining  v.  Lip- 
pincott,  182  S.  W.  758. 

^^45  (Ark.)  The  owner  of  a  business,  who 
turned  it  over  to  a  manager  by  contract  provid- 
ing the  mode  of  repayment  of  his  advances,  but 
not  binding  the  manager  to  such  payment,  upon 
resumption  of  the  business,  upon  insolvency,  was 
not  entitled  to  Judgment  against  the  manager 
for  the  balance  of  amounts  advanced  him  after 
payment  to  the  owner  by  the  receiver  of  the 
amount  realized  from  the  sale  Of  assets. — Myers 
V.  Hines,  182  S.  W.  542. 

m.  RIGHTS  AND  LIABIUITIES  AS  TO 
THIRD  PERSONS. 

(A)  Power*  of  Asent. 

4=»92  (Ark.)  When  an  agent  acts  within  the 
scope  of  his  authority,  the  principal  is  bound.— 
National  Union  Fire  Ins.  Co.  v.  School  Dist 
No.  55,  182  S.  W.  547. 


€=>  1 03  (Ky.)  A  traveling  salesman,  without  ex- 
press authority  to  make  a  contract  of  sale  bind- 
ing upon  bis  principal,  is  authorized  merely  to 
solicit  and  transmit  orders,  not  effective  as  sales 
until  accepted  by  bis  principal  and,  until  then, 
subject  to  countermand  or  withdrawal. — Nolin 
Milling  Co.  V.  White  Grocery  Co.,  182  S.  W. 
191. 

€=s>l03  (Tex.(3iv.App.)  On  an  order  for  the  sale 
of  goods  to  be  shipped  at  the  seller's  earliest 
convenience,  the  verbal  agreement  of  the  seller's 
salesman  that  the  order  should  not  be  delivered 
to  the  seller  within  30  days  was  binding  upon 
the  seller,  and  the  contract  was  avoided  by  a 
violation  of  the  agreement. — National  Novelty 
Import  Co.  V.  Duncan,  182  «.  W.  888. 
«=3lOS  (Mo.App.)  Ordinarily  the  power  to  sell 
property  includes  the  right  to  receive  payments. 
— Norrid  v.  Garner,  182  S.  W.  1025. 

®=»  1 1 1  (Mo.App.)  That  an  agent  had  posses- 
sion of  a  note  and  mortgage  for  collection  does 
not  show  that  he  had  authority  to  compromise 
the  claim,  and  independent  evidence  of  such  au- 
thority is  necessary  to  support  a  compromise. — 
Olds  V.  Aren,  182  S.  W.  1010. 

4=»I29  (Mo.App.)  The  rights  of  an  agent  un- 
der contract  of  sale  inure  to  the  benefit  of  the 
principal. — Dinnba  Farmers'  TTnion  Packing  Co. 
V.  J.  M.  Anderson  Grocer  Co.,  182  S.  W.  1036. 
«=3l36  (Tez.Civ.App.)  An  agent,  acting  for  a 
disclosed  principal,  may  bind  himself  person- 
ally, either  by  adding  his  responsibility  to  that 
of  the  principal  or  by  tendering  bis  responsibil- 
ity instead  of  that  of  the  principal,  either  ex- 
pressly by  words  or  by  implication  from  words 
or  conduct— Dublin  Fruit  Co.  ▼.  Neely,  182  S. 
W.  406. 

Where  the  seller  of  apples,  as  agent,  upon  pro- 
test as  to  their  quality  by  the  buyer  before  ac- 
ceptance agreed  to  save  him  harmless,  or  used 
such  language  that  the  buyer  was  justified  in 
believing  that  such  a  promise  had  been  made, 
the  agent  was  personally  responsible,  though  he 
did  not  intend  to  become  so. — Id. 

(B)   Vndlnelosed   AarencT-, 

®=>I45  (Tex.Civ.App.)  The  owner  of  cattle, 
whose  brother  rented  grazing  lands  therefor,  and 
who  reaped  all  the  benefits  of  the  contract  rati- 
fying it  by  repaying  the  brother  the  sum  paid 
on  the  contract,  was  liable  for  the  rent — War- 
burton  V.  Wilkinson,  182  S.  W.  711. 

4=3 1 46  (Tenn.)  Agent  innocently  presenting  a 
false  bill  of  lading  made  by  his  principal  and  re- 
ceiving goods  from  carrier,  and  remitting  pro- 
ceeds to  his  principal,  without  disclosing  his 
agency  to  carrier,  held  personally  liable  for  the 
goods.— liouisville  &  N.  B.  Co.  v.  McKay  &  Mor- 
gan, 182  S.  W.  585. 

(O   Cnmvtliorlsea  and  'Wrongcfnl  Aeta. 

4=>I48  (Ky.)  A  principal  is  never  bound  where 
the  person  dealing  with  his  agent  knows,  or  has 
reason  to  know,  that  the  agent  is  exceeding  his 
authority.— Nolm  Milling  Co.  y.  White  Grocery 
Co.,  182  S.  W.  191. 

4=»i50  (Ky.)  A  principal  is  bound  by  such  acts 
of  his  agent  as  are  performed  within  the  ap- 
parent scope  of  the  agent's  authority,  even 
though  thev  may  go  beyond  his  real  authority. 
—Nolin  Milling  (3o.  v.  White  Grocery  CJo.,  182 
S.  W.  191. 

4=>IS9  (Tex.Civ.App.)  The  owner  of  premises 
was  not  liable  for  exemplary  damages  on  ac- 
count of  malice  of  her  agent  in  wrongfully  su- 
ing out  a  writ  of  sequestration  against  her 
tenant,  unless  the  evidence  showed  she  partici- 
pated in  the  malice,  or  afterwards  with  knowl- 
edge of  the  facts  ratified  the  act— Hamlett  v. 
Coates,  182  S.  W.  1144. 
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(D)  Ilatlfloati«n. 

«=9l64  (Tex.'Civ.App.)  There  can  be  no  patlfl- 
cation  of  an  unauthorized  contract  by  a  princi- 
pal binding  him,  unless  the  ratified  contract  was 
made  by  one  purporting  to  act  aa  agent  at  the 
time.— Eardley  Bros.  t.  Burt,  182  S.  W.  721. 
«=>I73  (Tez.CiT.App.)  In  an  action  for  the 
▼alue  of  services  in  cleaning  and  drilling  wells, 
evidence  held  insufficient  to  show  any  ratifica- 
tion by  the  owner  of  the  land  of  the  contracts 
for  the  work  made  by  another.— Eardley  Broa 
V.  Burt,  182  S.  W.  721. 

(B)   irottoe  to  Av^Bt. 

9=3 1 78  (MoJ^pp.)  A  prospective  purchaser  de- 
livering to  a  third  person  an  abstract  for  ex- 
amination and  report  held  not  chargeable  with 
the  knowledge  acquired  by  the  third  person  as 
to  the  quantity  of  the  land  from  recitals  in  the 
abstract— Kclley  v.  Peeples.  182  S.  W.  809. 
^9178  (Tex.Civ.App.)  Where  plaintiff's  agent, 
in  selling  goods  to  a  firm,  was  told  that  one 
member  had  left  the  firm,  and  that  the  goods 
were  bought  by  the  other  member  for  him- 
self, such  notice  was  imputable  to  ^e  plaintilf, 
and  he  could  not  recover  from  the  retiring  mem- 
ber.—Evans  V.  San  Antonio  Machine  ft  Supply 
Co.,  182  8.  W.  694. 

(F)  Aetlona. 

<8=>I93  (Tex.Civ.App.}  Though  the  construction 
and  effect  of  an  agent^s  promise  in  writing  to  be 
personally  responsible  are  ordinarily  questions 
of  law  for  the  court,  where  the  testimony  con- 
flicts aa  to  the  nature  and  extent  of  the  words 
used  or  the  conduct  involved,  the  question  is  of 
fact  for  the  jury.— Dublin  Fruit  Co.  t.  Neely, 
182  S.  W.  4<te. 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Bills  and  Notes,  «=>121 ;  Onaranty ; 
Indemnity ;  Justices  of  the  Peace,  4=9l9l ; 
Subrogation. 

H.  KATVRE  AMD  EXTENT  OF  UA> 
BUJTT  OF  8UBETT. 

4=»59  (Mo.App.)  The  contract  of  a  commercial 
surety,  being  prepared  by  it,  is  to  be  construed 
most  strongly  against  it  and  in  favor  of  the  par- 
ty to  be  indemnified.— Farmers'  Bank  of  Deep- 
water  v.  Ogden,  182  S.  W.  501. 
4=>79  (Mo.App.)  Unless  ordinary  business  men 
would  have  deemed  the  act  of  the  president  of  a 
bank  in  signing  the  cashier's  name  to  a  note  to 
indicate  the  president  was  unworthy  of  confi- 
dence, the  surety  on  the  president's  bond,  which 
required  notice  of  such  acts,  was  not  discharged, 
though  not  notified  by  the  bank.— Farmers'  Bank 
of  Deepwater  v.  Ogden,  182  S.  W.  501. 

Failure  of  a  bank  to  notify  its  president's  sure- 
ty that  the  president  had  previously  been  con- 
victed of  larceny,  where  known  when  president's 
bond  was  written,  held  not  to  discharge  the  sure- 
ty under  provision  requiring  notice  of  any  act 
subsequently  coming  to  the  notice  of  the  employ- 
er indicating  that  the  employ^  was  unworthy  of 
confidence. — Id. 

«=»79  (Mo.App.)  The  president  of  plaintiff 
bank,  in  securing  a  credit  card  showing  a  loan 
to  a  customer  made  by  another  bank,  held  to  be 
acting  in  his  official  capacity,  so  that  a  surety 
on  his  bond  was  liable.— Farmers'  Bank  of  Deep- 
water  V.  Ogden,  182  S.  W.  501. 

That  the  president  of  a  bank  had  in  his  youth 
been  convicted  of  larceny,  and  the  bank  had 
heard  rumors  thereof,  does  not  discharge  a  sure- 
ty on  his  bond  providing  for  its  discharge  in  case 
the  employ^  should  have  been  a  defaulter,  and 
such  fact  was  known  to  the  employer. — Id. 

m.   DISCHARGE  OF  SURETY. 

^=>I00  (Tei.Civ.App.)  Bonding  company  exe- 
cuting school  building  contractor's  bond  with 
provision  for  notification  of  changes  held  not  lia- 


ble for  contractor'a  default  under  subsequent 
new  contract  between  contractor  and  school 
trustees  involving  changes  of  which  bonding 
company  was  not  advised. — Heldenfels  v.  School 
Trustees  of  School  Dlst.  No.  7,  San  Patricio 
County,  182  S.  W.  886. 

4=»I0I  (Tex.)  Sureties  on  contractor's  bond 
held  released  through  the  alteration  of  the  con- 
tract  by  the  contractor  and  builder,  from  lia- 
bility to  subcontractor,  who  was  a  beneficiary 
under  the  bond.— Bollard  v.  Norton,  182  S.  W. 
668. 

«=>I04  (Mo.App.)  Where  i^aintifC,  the  holder 
of  a  note,  by  its  conduct  and  representationa 
and  by  extending  the  note  without  consent,  pre- 
vented appellants,  who  were  sureties,  though 
they  signed  a  note  as  makers,  from  proceeding 
against  the  maker,  who  was  then  solvent,  it  ia 
estopped  after  bis  insolvency  from  asserting  ap- 

?ellants'  liability. — Bank  of  Neelyville  v.  Lee, 
S2  S.  W.  1016. 
®=3l04  (Tenn.)  Sureties  on  the  bond  of  a  tire 
company,  handling  tires  on  consignment  for  a 
rubber  company,  held  not  released  from  liability 
because  the  rubber  company  accepted  a  note 
for  a  month's  sales  payable  in  30  days,  while 
the  contract  of  consignment  provided  that  month- 
ly remittances  should  be  made  in  cash.— I.  J. 
Cooper  Rubber  Co.  v.  Johnson,  182  S.  W.  593. 
Where  successive  payments  are  to  be  made  at 
fixed  periods,  if  the  creditor  gives  time  as  to  one 
of  such  payments,  he  will  release  the  surety  as 
to  it— Id. 

9=9 1 18  (Tex.)  Where  a  surety  was  a  party  to 
an  arrangement  for  the  settlement  of  the  i>rin- 
cipal's  debts,  and  participated  in  negotiationa 
with  the  payee  to  accept  the  settlement  jiropoa- 
ed,  held,  that  the  release  of  the  principal  by 
payee's  acceptance  was  with  surety's  consent, 
and  did  not  discharge  him  from  liability  for  the 
balance  of  the  note.— Peugh  v.  Moody,  182  S. 
W.  892. 

«=»I29  (Tex.)  Sureties  on  contractor's  bond 
discharged  by  change  of  contract  by  the  parties, 
held  not  liable  because  failing  to  use  diligence 
to  see  that  original  contract  was  carried  out — 
Bollard  v.  Norton,  182  S.  W.  66a 

IV.  REMEDIES   OF   OREDITOBS. 

^3 1 42  (MoJlpp.)  Claims  against  the  presiaent 
of  defendant  bank  held  not  to  be  satisfied  so  as 
to  prevent  action  on  the  president's  bond  because 
directors  took  them  up,  substituting  cash,  with 
the  understanding  that  any  sums  recovered  from 
the  president's  surety  should  be  paid  over  to 
them  as  reimbursement. — Farmers'  Bank  of 
Deepwater  v.  Ogden,  182  S.  W.  601. 
9=3>I62  (Mo.App.)  Whether  the  act  of  the  presi- 
dent of  a  bank  in  indorsing  the  cashier's  name 
to  a  note  without  authority,  indicated  him  to  be 
unworthy  of  confidence  within  the  bond,  requir- 
ing the  surety  to  be  notified  of  such  facts  under 
penalty  of  discharge,  held  for  the  jury  .-Farm- 
ers' Bank  of  Deepwater  t.  Ogden,  182  S.  W.  601. 

V.  RIGHTS  AMD  REMEDIES   OF 

SXTRETT. 

(C7)  Aa  to  Oos«vetr< 

9=>I92  (Mo.App.)  Persons  signing  corporation's 
notes  as  joint  makers  for  its  accomir.odati<Hi 
held,  as  between  themselves,  coguarantors  or 
cosureties,  with  liability  secondary  to  that  of 
the  corporation.— Broderick  v.  Lucas'  Ex'r,  182 
B.  W.  154. 

9=3 193  (Mo.App.)  A  joint  accommodation  mak- 
er of  secured  note  to  whom  the  security  was 
transferred  held  to  hold  it  in  trust  to  apply  the 
proceeds  on  the  note  to  the  end  that  the  other 
accommodation  maker  might  be  discharged. — 
Broderick  v.  Lucas'  Ex'r,  182  S.  W.  154. 

Pretended  sale  of  collateral  security  by  hold- 
er of  note  to  himself  held  a  nullity,  and  tlie 
collateral  remained  security  for  payment  of  note 


1288 


INDBX-PIOE8T 


and  subject  to  the  trost  In  taTor  of  peiami 
secondarily  liable.— Id. 

Where  holder  of  note  was  also  coBorety,  pro- 
vision anthorizinK  him  to  sell  collateral  and 
purchase  it  himself  held  not  to  affect  the  rela- 
tive rights  of  the  cosureties,  or  authorize  appli- 
cation of  proceeds  of  sale  free  from  claim  (A  co- 
surety.—la. 

4:»194  (Mo~^pp.)  Accommodati<«  muken  held 
cosureties  as  to  each  other,  and,  upon  pay- 
ment by  each  of  the  same  amount  on  the  notes, 
neither  acquired  any  rights  as  against  the  oth- 
er.—Broderick  T.  Lucas'  Ex'r,  1^  S.  W.  164. 
«=>200  (Mojf^pp.)  In  action  for  contribution 
between  holders  of  notes  secured  by  collateral 
on  which  they  were  cosureties  for  another  par- 
ty, exclusion  of  evidence  as  to  what  had  become 
of  defendant's  collateral  Aeld  not  reversible  er- 
ror.—Broderick  V.  Lucas'  Ex'r,  182  S.  W.  IM. 

PRIORITIES. 

See  Chattel  Mortgagee,  <S=3l38,  160;  Mechan- 
ics' Uena,  «=3l&9;    United  States,  <S=>76. 

PRIVATE  NUISANCE. 

See  Nuisance,  ^>>28, 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGE. 

See  Constitutional  Law,  «=>20S. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  4=>42;  Witnesses,  4=> 
188, 1»0. 

PROBABLE  CAUSE. 

See  Malicioas  Prosecution,  «s>18-24, 

PROBATE  COURTS. 

See  Judgment,  ^>>47S. 

PROCESS. 

See  Appeal  and  Error,  ^=>677;  Appearance; 
Attachment;  Execution;  Garnishment;  In- 
junction; Judgment,  «=3l7;  Mandamus; 
Sequestration. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  <t=>63&-65&. 


PROPERTY. 


See  Fixtntes. 


PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROVOCATION. 

See  Assault  and  Battery,  4=»68. 

PUBLICATION. 

See  Taxation.  <S=»«eo. 


PUBLIC  LANDS. 

n.  8HBVE V  AND  DISPOgAI.  Or  lAWPg 

OF  UMITED  STATES. 

(J)   Patemtfi. 

4=9 1 13  (Ky.)  A  patent  to  land  in  so  far  as  it 
affected  land  previously  patented  by  another 
patentee  was  void.— Gilbert  v.  Parrott,  182  S. 
W.  859. 

PUBLIC  NUISANCE. 

See' Nuisance,  4=>72,  75. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Railroads;  Street  Railroads ; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;    Eminent  Domain. 

QUALIFICATIONS. 

See  Jury,  «=s>4S. 

QUANTITY. 

See  Vendor  and  Purdkaser,  «s»188. 

QUESTIONS  OF  UW  AND  FACT. 

See  Trial,  «=9l8(V-143,  191-219.' 

RAILROADS. 

See  Carriers,  4»306 ;  Commerce,  ^=>27 ;  Em- 
inent Domain.  9=>120 ;  Master  and  Servant, 
<S=!>111,  112,  228 ;  Receivers,  «=>60,  65,  204; 
Street  Railroads. 

n.  RAXI.BOAD   OOMPAinSS. 

«=s>22  (Tex.Civ.App.)  Provision  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1830,  subd.  28, 
that  nonresident  may  sue  railroad  in  any  coun- 
ty where  operating  or  having  agent,  refers  to 
reradence  at  time  suit  is  commenced,  allowing 
plaintiff,  resident  in  Texas  when  injured  but  re- 
moving from  state  thereafter,  to  commence  ac- 
tion in  county  other  than  that  of  injury  or  resi- 
dence at  time  of  injury.— Texas  &  P.  By.  Co. 
V.  Conway,  182  S.  W.  52. 

Vn.   8AX.E8,  I.EASES,   TRAFFIC  COW- 
TRACTS.  AKD  GONSOUSATIOH. 

®s»l38  (Ky.)  Plaintiff  coal  company,  which 
built  a  spur  track  to  its  mine,  held  entitled  to 
recover  &om  a  railroad  company  the  price  of 
the  steel,  though  the  railroad  companjr  insist- 
ed on  making  the  formal  contract  for  reimburse- 
ment with  its  successor. — Cumberland  B.  Co, 
T.  Gibson-Carr  Coal  Co..  182  S.  W.  218. 

IX.  RECEIVERS. 

4=3>205  (Tex.Civ.App.)  The  appointment  of  a 
receiver  for  an  insolvent  railroad  in  a  bond- 
holder's suit,  aUeging  waste  and  mismanage- 
ment, in  which  his  petition  expressly  showed 
that  a  suit  on  the  bonds  and  for  foreclosure 
would  be  premature,  was  improper,  the  receiver- 
ship not  being  sought  as  an  ancillary  remedy, 
despite  Eev.  St  1911,  art  2128,  authorizing  ap- 
pointment in  cases  of  insolvency. — Houston  & 
B.  V.  Ky.  Co.  V.  Hughes,  182  S.  W.  23. 
®=>2I2  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1014,  art.  2141,  a  shipper  whose 
claim  arose  while  the  property  of  a  railroad 
company  was  in  the  possession  of  a  receiver 
appointed  by  a  federal  court,  may,  after  termi- 
nation of  the  receivership  and  return  of  proper- 
ty to  the  railroad  company,  sue  the  railroad 
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company.— Kansas  City,  M.  &  O.  By.  Co.  of 
Texas  v.  Latham,  182  S.  W.  717. 

X.  OPEBATIOK. 

(A)  Dntr  to  Operate. 

iS=»222  (Mo.App.)  The  charge  in  plaintiffs'  pe- 
tition that  defendant  railroad's  employes  negli- 
gently backed  a  car  off  the  end  of  a  switch  and 
into  plaintiffs'  building,  to  their  damage,  was  a 
suffidentlv  specific  charge  of  negligence.— ^omp- 
ton  V.  Missouri  Pac.  Hy.  Co.,  182  S.  W.  1055. , 

Where  a  railroad's  servants,  operating  a  train, 
backed  a  car  off  the  end  of  a  switch  and  into 
plaintiffs'  building,  the  facts  raised  a  presump- 
tion of  neglig«ice  for  plaintiffs  under  the  res 
ipsa  loquitur  doctrine. — Id. 

(C)  Compaales  and  Persoaa  Uable  (or  la- 

Jnrles. 

4s>265  (Tex.Civ_A.pp.)  Under  an  application  for 
and  an  order  for  the  return  of  the  property  of  a 
railroad  company  which  liad  been  in  the  hands 
of  a  receiver,  held,  that  the  company  assumed 
claims  against  the  receiver  arising  out  of  neg- 
ligence in  the  operation  of  the  road. — Kansas 
City,  M.  &  O.  By.  Co.  of  Texas  t.  Latham,  182 
S.  W.  717. 

After  return  to  a  railroad  company  of  property 
which  had  been  in  the  custody  of  a  federal  re- 
ceiver, held  that,  under  Vernon's  Soyles'  Ann. 
Civ.  St.  1914,  art.  2141,  the  railroad  company 
was  liable  for  claims  based  on  negligence  in  op- 
erating the  road,  though  the  federal  court  re- 
served jurisdiction  as  to  matters  not  determined. 
-Id. 

Where  receivers  were  not  personally  liable,  and 
had  been  discharged,  they  are  not  necessary  par- 
ties to  an  action  against  a  railroad  company  for 
damages  for  negligent  injury  to  a  shiinnent  dur- 
ing the  receivership. — Id. 

(D)  Imjnrios   to   Ucenseea   or  Treapaaaera 

in  General. 

4=»276  (Ark.)  Where  deceased  was  a  trespass- 
er on  a  logging  train,  defendant  was  not  liable 
for  negligence,  not  having  wantonly  injured  him. 
— Prescott  &  N.  W.  By.  Co.  t.  Hopkins,  182  S. 
W.  661. 

(P)  Accidents  at  Crosslnva. 

€=»3I2  (Mo.App.)  T?hough  the  Kansas  statute 
required  locomotives  to  be  equipped  with  head- 
lights, removal  of  a  headlight  from  a  locomotive 
propelling  a  snowplow  wUl  not,  where  the  snow 
would  have  demolished  it,  render  the  railroad 
company  liable  for  a  crossing  accident  in  that 
state.— McNeil  v.  Missouri  Pac  By.  Co.,  182  S. 
W.  762. 

^=9327  (Mo.App.)  A  railroad  crossing  of  itself 
is  a  danger  signal  warning  travelers  to  look  and 
listen  for  trains.— McNeil  v.  Missouri  Pac.  By. 
Co.,  182  S.  W.  762. 

ig=»333  (Mo.App.)  Plaintiff,  who,  knowing  that 
a  train  was  approaching,  and  that  a  passenger 
train  was  due,  attempted  by  a  wild  drive  to 
beat  it  to  the  crossing,  and  was  hurt  in  a  col- 
lision, with  an  engine  propelling  a  snowplow, 
which  was  preceding  the  train,  held  guilty  of 
contributory  negligence.— McNeil  v.  Missouri 
Pac.  By.  Co.,  Iffl  S.  W.  762. 
^=>334  (Mo.App.)  A  driver  of  a  team  in  his 
excitement  of  sudden  danger  caused  by  defend- 
ant's negligence  to  sound  w&rning  as  required 
by  Bev.  St.  1909,  i  3140,  in  approaching  a  rail- 
road crossing  is  not  held  to  the  same  account- 
ability to  look  and  listen  as  is  aperson  afforded 
time  to  deliberate. — Carter  v.  Wabash  B.  Co., 
182  S.  W.  1061. 

$=3337  (Mo.App.)  Where  the  proximate  cause 
of  a  crossing  accident  is  defendant's  failure  to 
sound  warning,  as  required  by  Kev.  St.  1909,  | 
3140,  the  right  to  recover  cannot  be  defeated 
because  plaintiff's  team  contributed  to  the  acci- 
dent by   becoming  excited  at  the  sudden  ap- 


proach of  the  train.— Garter  y.  Wabash  B.  Co., 
182  8.  W.  1061. 

Failure  to  give  warning  signals  as  required  by 
Bev.  St.  1909,  i  8140,  held  the  proximate  cause 
of  a  crossing  accident. — ^Id. 
®=»348  (Mo.App.)  In  an  action  for  injuries  at 
a  railroad  crossing,  the  existence  of  evidence 
that  the  warning  signals  were  not  given  aa 
required  by  Bev.  St.  1909,  {  3140,  estabUshes 
a  prima  facie  case,  unless  it  appears  that  the 
injury  was  not  due  to  the  failure  to  give  the 
signals.— <3arter  v.  Wabash  B.  Co-  182  S.  W. 
1061. 

4E9350  (Ark.)  Evidence  held  to  warrant  sub- 
mission to  the  jury  of  the  issues  of  negligence  of 
the  railroad  and  contributory  negligence  of  the 
plaintiff  in  going  on  a  railroad  track  at  a  public 
crossing,  where  the  view  was  obstructed  but  no 
warning  was  given.— Ft.  Smith  &  W.  B.  Co.  v. 
Pence,  182  S.  W.  568. 

(G)  Injnriea  to  Persona  on  or  near  Traelca, 

<8=>358  (Ky.)  That  a  railroad  did  not  prevent 
persons  from  walking  across  its  bridge  did  not 
make  them  Invitees  so  as  to  make  the  railroad 
liable  for  failure  to  exercise  ordinary  care, 
where  it  maintained  warning  signs  prohibiting  . 
trespassing;  and  there  was  no  walk  or  other  fa- 
cility to  aid  in  crossing  tiie  bridge. — Chesapeake 
&  O.  By.  Co.  V.  Stephen's  Adm'r,  182  S.  W. 
938. 

€=>360  (Ky.)  Bailway  company  held  not  liable 
for  injuries  from  mules  becoming  frightened  at 
noise  of  passing  train  or  escaping  steam,  unless 
it  was  unusual  and  greater  than  that  ordinarUy 
made.— Louisville  &  N.  B.  Co.  v.  Jenkins,  ISZ 
a.  W.  626. 

That  train  which  frightened  mules  was  extra 
train  not  running  on  regular  schedule  hM  to 
impose  on  company  no  duty  of  advising  driver  of 
mules  of  the  time  of  its  coming. — Id. 
®=>369  (Ky.)  Bailway  company  held  to  owe  no 
duty  to  give  signals  of  train's  approach  or  slack- 
en speed  at  place  where  mining  company  had 
coal  tipple,  to  avoid  frightening  mules. — Loui»- 
vUle  ft  N.  R.  Co.  V.  Jenkins,  1&  S.  W.  826. 

Trainmen  held  not  required  to  maintain  look- 
out for  mules  near  track,  or  to  use  ordinary 
care  to  discover  their  presence,  or  their  driver's 
peril,  due  to  their  becoming  frightened. — Id. 
®=9369  (Ky.)  No  duty  to  keep  warning  lights 
and  a  lookout  exists  as  to  trespassers  on  the 
track,  and  no  liability  for  injury  to  them  can  ex- 
ist until  they  are  discovered  in  a  place  of  peril. — 
Chesapeake  &  O.  By.  Co.  v.  Stephen's  Adm'r, 
182   S.  W.   038. 

$=»395  (Ky.)  Recovery  cannot  be  had,  under  a 
petition  alleging  negligence  of  a  railroad  com- 
pany, upon  proof  of  injury  only,  but  the  bur- 
den is  on  the  plaintiff  to  show  the  negligence.^ 
Chesapeake  &  O.  By.  Co.  v.  Stephen's  Adm'r, 
182  S.  W.  038. 

<S=s>398  (Ky.)  Evidence  showing  that  mules  did 
not  become  frightened  at  passing  train  until  en- 
gine was  passing  them  heid  not  to  show  that 
trainmen  discovered  their  fright  or  their  driver's 
peril  in  time  to  prevent  his  injuries. — Louisville 
&  N.  R.  Co.  V.  Jenkins,  182  S.  W.  626. 

Eividence  held  to  show  that  driver  of  mules 
injured  when  they  became  frightened  at  passing 
train  was  guilty  of  culpable  negligence  in  leav- 
ing them  unattended  and  unhitched  near  the 
track.— Id. 

$=>398  (Ky.)  Evidence  held  insufficient  to  show 
that  a  railway  company  was  negligent  in  caa»- 
ing  the  death  of  plaintiff's  intestate,  who  was 
run  over  on  a  bridge  by  one  of  its  trains, — 
Chesapeake  &  O.  Ry.  Co.  v.  Stephen's  Adm'r, 
182  S.  W.  938. 

(H)  Injarlea   to  Animals  on   or  near 
Traeka. 

Q=>4II  (Mo.App.)  The  remedies  prescribed  by 
Rev.  St.  1900,  IS  3145,  3146,  5428,  for  the 
killing  of  animals  by  trains,  held  cumulative  on- 


1285 


INDBZ-DiaBST 


ly  80  far  as  the?  relate  to  compensatory  dam- 
afcea.— Ihibray  v.  Chicago  <&  A.  By.  Co.,  182  S. 
W.    1092. 

A  railroad  company,  inclosing  its  right  of 
way  within  the  limits  of  a  municipal  corpora- 
tion, mast  exercise  due  care  with  respect  to 
maintaining  the  inclosare. — Id. 
«=34I3  (Mo.App.)  Under  Rer.  St.  190&,  |  3145, 
a  railroad  company  held  liable  for  doable  dam- 
ages for  injuries  to  animals  entering  on  the 
track  through  an  open  gate  left  open  through 
the  negligence  of  the  company.— Jeffries  t.  Chi- 
cago &  A.  K.  Co.,  182  S.  W.  1082. 

A  railroad  company,  installing  a  gate  in  a 
railroad  right  of  way  for  the  benefit  of  an  ad- 
joining owner  and  communicating  with  a  pub- 
lic highway,  must  exercise  ordinary  care  to  keep 
the  gate  closed. — Id. 

4=>4I5  (Tex.Ciy.App.)  Where  stock  were  ac- 
customed to  graze  where  grass  was  growing  in 
and  about  the  defendant's  tracks,  as  known  to 
its  employes,  the  engineer  was  bound  to  keep  a 
lookout  and  exercise  greater  care  to  discover 
stock  and  avoid  injury  thereto. — Houston  &  T. 
C.  Ry.  Co.  T.  Holbert,  182  8.  W.  1180. 
4=3425  (Mo.App.)  A  railroad  company,  injur- 
ing cattle  at  a  public  road  crossing,  held  liable, 
where  the  cattle  first  entered  on  the  right  of 
way  through  a  gate  in  the  right  of  way  fence, 
negligently  left  open  by  the  company. — Jeffries 
▼.  Chicago  &  A.  R.  Co.,  182  S.  W.  1082. 
4=>44l  (Tez.Civ.Ara.)  In  an  action  for  dam- 
ages for  a  horse  kflled  by  defendant's  engine, 
the  burden  was  on  defendant  to  show  that  it 
conld  not  fence  its  track  at  the  point  where  the 
Injury  occurred,  even  thou^  within  the  switch 
limits.— Houston  &  T.  C.  Ry.  Co.  y.  Holbert, 
182  S.  W.  1180. 

Where  there  was  nothing  to  show  that  de- 
fendant railroad  conld  not  hire  fenced  its  tracks 
at  point  where  plaintiff's  horse  was  killed, 
though  within  its  switch  limits,  without  Incon- 
Teniencing  the  public,  it  was  unnecessary  for 
plaintiff  to  show  negligence  to  recover;  the 
mere  killing  being  enough. — Id. 
C  1 1 13  (McApp.)  Evidence  held  to  justify  a 
finding  that  a  railroad  company  failed  to  exer- 
cise proper  care  in  keeping  a  gate  in  its  right 
of  way  fence  closed. — Jeffries  v.  Chicago  &  A. 
K.  Co.,  182  S.  W.  1082. 

4s>443  (Mo.App.)  In  action  against  a  railroad 
for  killing  of  animals  struck  by  a  train,  evidence 
held  to  show  prima  facie  negligence  in  per- 
formance of  statutory  duty  to  maintain  fences 
and  cattle  guards. — Dubray  v.  Chicago  &  A. 
Ry.  Co.,  182  S.  W.  1092. 

In  action  against  a  railroad  for  killing  ani- 
mals struck  by  a  train,  evidence  held  not  to 
show  negligent  failure  of  the  engineer  to  take 
steps  to  avoid  the  accident. — Id. 
9=>443  (Tex.Civ.App.)  Plaintiff,  in  a  suit 
against  a  railroad  for  the  killing  of  mules,  was 
required  to  show,  by  a  preponderance  of  the  tes- 
timony, that  he  owned  them  when  they  were 
killed.— Texas  &  N.  O.  R.  Co.  v.  Turner,  182 
S.  W.  367. 

9=>443  (Tex.Civ.App.)  Evidence  in  an  action 
against  a  railroad  for  damages  for  killing  a 
horse,  alleging  negUgence  in  operating  the  train 
at  a  dangerous  speed  and  in  failing  to  ring  the 
bell  and  blow  the  whistle,  held  to  sustain  a  ver- 
dict for  pi  aintlfE.— Houston  &  T.  O.  Ry.  Co.  v. 
Holbert,  182  S.  W.  1180. 

•0 116  (Mo.Api)b)  In  action  against  a  railroad 

for  injury  to  cattle  on  the  track,  the  testimony 
of  the  engineer  and  fireman  held  not  to  author- 
ise a  directed  verdict  for  the  railroad  com- 
pany in  view  of  other  evidence.— Jeffries  v.  Chi- 
cago &  A.  R.  Co.,  182  S.  W.  1062. 
*=»448  (Tex.Civ.App.)  In  a  suit  against  a  rail- 
road for  killing  and  injuring  mules,  evidence 
held   to   make   the   plaintiff's  ownership   when 


they  were  kiUed  or  injnred  a  question  for  the 
juryv— Texas  &  N.  O.  R  Co.  v.  Tomer,  182 
S.  W.  367. 

RATE. 

See  Interest,   «=334-36. 

RATIFICATION. 

See  Corporations,  4=>426;  Counties,  ®=3l24; 
Principal  and  Agent,  ®=»164,  173. 

READING. 

See  Trial,  «=alia 

REAL  ACTIONS. 

See  Partition ;  Trespass  to  Try  Titlfc 

RECEIVERS. 

See  Apiwal  and  Error,  d=»920;  Banks  and 
Banking,  «=>77;  Courts,  <3=»483,  600,  601: 
Kailroeds,  «=>205,  212,  265. 

n.  APFOINTUEirr.   quaiifioatioh, 
AND  TEmTBE. 

«=»60  (T«x,Civ.App.)  That  the  federal  court, 
whwh  appomted  a  receiver  of  the  property  of 
a  railroad  company,  reserved  jurisdiction  over 
claims  presented,  on  discharge  of  the  receiver 
does  not  give  it  jurisdiction  over  claims  not 
presented.— Kansas  Caty,  M.  &  O.  By.  Co.  of 
Texas  v.  Latham,  182  S.  W.  717. 

m.  TITZ.I!  TO   AHS  POSSESSION   OF 
FBOFEBTT. 

«=»65  (Tex.CSv.App.)  The  appointment  of  a  re- 
ceiver and  his  administration  of  the  affairs  of 
a  railroad  company  impounds  the  property  of 
the  company,  so  that  while  it  remains  in  the 
custody  of  the  court,  the  receiver's  possessiMi 
cannot  be  disturbed  by  any  other  courts — 
Kansas  City,  M.  &  O.  Ry.  Ca  of  Texas  v. 
Latham,  Iffi  S.  W.  71T. 

V.   AIXOWANCE   AND    PATHENT   OF 

4^154  (Ark.)  Where  the  appuntment  of  a  re- 
cover for  a  business  was  improperly  asked  by 
one  employed  by  its  owner  to  manage  it,  and 
whose  compensation  was  dependent  ui>on  there 
being  net  profits,  the  business  b^g  insolvent 
when  the  solvent  owner  resumed  possession,  the 
cost  of  master  and  receiver  was  assessable 
against  the  manager  in  his  suit  to  wind  up  the 
business.- Myers  v.  Hines,  182  S.  W.  542. 

Vn.  AOOOTTNTUrO    AND    COMPENSA- 
TION. 

<8=>204  (Tex.CST.Avp.)  Where  the  federal  court 
appoints  a  recover  for  a  railroad  company, 
such  court  acquires  jurisdiction  of  all  claims 
presented  by  petition  or  intervention,  and  the 
disdiarge  of  the  receiver  does  not  itself  re- 
lease such  jurisdiction.- Kansas  City,M.  &  O. 
Ry.  Co.  of  Texas  v.  Latham,  182  8.  W.  717. 


See  BalL 


RECOGNIZANCES. 
RECORDS. 


See  Adverse  Possession,  4=382;  Appeal  and 
Error,  «=»501-713,  907;  Costs,  <S=3>255; 
Criminal  Law,  «sol086-1124 ;  Deeds,  <8s» 
69;  Evidence,  «s>362;  Railroads,  <S=>276; 
V«idor  and  Furdiaser,  4=>231,  261. 

4=>6  (Ky.)  An  option  contract  for  the  purchase 
of  land  is  a  contract  for  an  interest  in  land,  and, 
when  properly  acknowledged,  is  recordable. — 
Fields  &  Combs  v.  Vizard  Inv.  Co.,  182  S.  W. 
934. 


For  eaaw  is  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Indexes  sea  suis  topis  and  KSY-NDUBOS 


Bedireet  Jhrainliiatlon 


182  SOUTHWESTBEN  BBPOBTEB 


1286 


REDIRECT  EXAMINATION. 

See  Witnesses,  «=9287. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancelation  of  Instruments. 

I.    RIGHT  OF  ACTION  Ain>  DEFENSES. 

9=>I6  (Ky.)  Only  where  it  is  apparent  on  the 
face  of  a  will,  and  the  intent  can  be  ascer- 
tained by  due  construction  of  the  instrument, 
will  a  court  of  equity  correct  a  mistake  in  a 
wilL— Lewis  T.  Reed's  Ex'r,  182  S.  W.  638. 
€=>I8  (Mo.)  A  mistake  of  law  will  not  afford 
an  adequate  ground  for  relief  by  reformation  ot 
an  instrument,  but  the  rule  that  ignorance  of 
the  law  excuses  no  one  has  no  application  to 
mistakes  of  persons  as  to  their  own  private 
rights  and  interests.— Mclntyre  t.  Casey,  182  S. 
W.  966. 

n.  PROCEEDINGS  AND   REUEF. 

^=945  (Ky.)  Evidence,  in  a  suit  for  reformation 
of  a  deed,  held  not  to  show  omission  by  mistake 
of  a  reservation  of  a  life  estate  of  the  grantor. 
—Combs  V.  leon,  182  S.  W.  953. 
4=949  (Ho.)  On  evidence  in  ejectment,  held, 
that  defendant  was  entitled  on  his  cross-bill  to 
relief  in  equity  on  the  ground  of  mistake  by  a 
reformation  of  the  deeds  in  conformity  with  the 
intention  of  the  parties.— Mclntyre  t.  Casey, 
182  S.  W.  966. 

REGISTRATION. 

See  Records. 

REHEARING. 

See  Appeal  and  Error,  «=>833 ;  New  Trial. 

RELEASE. 

See  Assignments  for  Benefit  of  Creditors,  «=>39 ; 
Chattel  Mortgages,  ®=»243 ;  Mortgages,  «=» 
249;    Payment;    Principal  and  Surety,  «=» 

RELEVANCY. 

See  Oriminal  Law,  «=»349-369. 

RELIGIOUS  SOCIETIES. 

®=>I2  (Ark.)  In  church  having  congregational 
form  of  government  decision  of  council  called 
to  determine  dispute  resulting  in  a  division  held 
not  controlling  upon  the  congregation.— Monk  t. 
I4ttle,  182  S.  W.  511. 

Recognition  of  one  faction  of  church  society 
having  congregational  form  of  government  by 
association  of  such  churches  held  not  binding 
upon  civil  ooorta. — Id. 

9=>23  (Ark.)  In  church  whose  rule  was  that 
c(»igregation  was  governing  body,  and  in  which 
division  had  occurred,  followers  of  pastor  elect- 
ed at  regular  church  meeting  held  entitled  to 
control  of  the  church  property.— Monk  ▼.  Little, 
182  S.  W.  511. 

Faction  of  church  held  not  in  rebellion  to 
constituted  authorities  or  subject  to  expulsion, 
but  entitled  to  church  property,  though  they 
did  not  vote  to  grant  letter  to  former  member  in 
accordance  with  deoision  of  councU. — Id. 
9s»24  (Ark.)  Court  held  to  have  properly  as- 
sumed jurisdiction  of  suit  by  members  of  church 
to  obtain  custody  of  church  building  and  re- 
strain its  use  by  defendants;  the  suit  involv- 
ing property  rights.— Monk  v.  Little,  182  S.  W. 
611. 

REMAINDERS. 

See  Life  Estates. 

REMAND. 

See  Removal  of  Causes,  «:»107. 


REMISSION. 

See  Damages,  <8=>228. 

REMOVAL  OF  CAUSES. 

X.  POWER  TO  REMOVE  AND  RIGHT 
OF  REMOVAL  IN  GENERAI.. 

«=>3  (Ky.)  Under  the  federal  Ehnployers'  Lia- 
bility Act  (Act  April  22,  1908,  S  6,  as  amended 
by  Act  April  5,  1910,  §  1),  prohibiting  removal 
of  causes  under  the  act,  where  defendant  rail- 
road's petition  for  removal  alleged  that  the  al- 
legation in  its  employe's  petition  of  his  engage- 
ment in  interstate  commerce  when  injured  was 
fraudulently  made,  the  case  did  not  stand  re- 
moved to  the  federal  court,  and  the  state  court 
could  try  the  question  of  fraudulent  allegation 
of  joriadictional  facts.— Chesapeake  &  0.  Ry. 
Co.  V.  Shaw,  182  S.  W.  653. 

Vn.  BEVAND  OR  DXSMISSAX.  OF 
CAUSE. 

4s»l07  (Tez.CiT.App.)  Action  of  federal  court 
in  r^nanding  cause  to  state  court  cannot  be  re- 
viewed by  state  courts.— Texas  &  P.  Ry.  Co.  v. 
Conway,  182  S.  W.  52. 

RENT. 

See  Descent  and  Distribution,  «=»95;    Land- 
lord and  Tenant,  «=>254,  262. 

REPAIRS. 

See  Landlord  and  Tenant,  <S=3l52,  154. 

REPEAL 

See  Statotes,  «=>161. 

REPLEVIN. 

See  Sales,  «=»481. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

€=5»8  (Tenn.)  A  mere  equitable  title  will  not 
snpport  replevin. — Richmond  Type  &  BSectro- 
type  Foundry  v.  Carter,  182  S.  W.  240. 

A  transfer  of  notes  secured  by  a  chattel  mort- 
gage without  assignment  of  the  mortgagp  held 
merely  to  carry  with  it  the  equitable  title  to 
the  mortgage,  and  not  to  entitle  the  holder  to 
maintain  replevin  in  his  own  name,— Id. 

REPLY. 

See  Pleading,  ®=9l76. 

REPUGNANCY. 

See  Wills,  «=»471;   Witnesses,  (S=>380-393. 

RESCISSION. 

See  CancellatiiMi  of  Instruments;    Sales,  9=» 
116. 

RES  GESTiC. 

See  Criminal  Law,  <S=s>364,  368 ;   Evidence,  <8=» 
121,  123. 

RES  IPSA  LOQUITUR. 

See  Carriers,  4=9316 ;  Master  and  Servant,  4=> 
260;  Negligence,  (S=>121 ;   RaUroads,  «=>222. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Dedicatim,  4=»65. 

REVIEW. 

See  Appeal  and  Error ;    Certiorari ;   Judgment, 
4»335;   Limiution  of  Actions,  4=a72. 
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REVOCATION. 

See  Brokera,  ^sslO;   Gnaranty,  «3>24k 

RIGHT  OF  WAY. 

See  Eiasements ;  Eminent  Domain,  4sal20. 

RIPARIAN  RIGHTS. 

See  Navigable  Watera,  «=s>39. 

RISKS. 

See  Insurance,  iS=>455-466. 


See  Highways. 


ROADS. 


ROBBERY. 


«s>17  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  458,  468,  an  indictment  for  robbery, 
describing  the  property  as  $11  in  money  of  the 
United  States,  of  the  value  of  $11,  sufficiently 
described  the  property. — ^Noe  v.  State,  182  S.  W. 
1122. 

RULE  IN  SHELLEY'S  CASE. 

See  Wills,  «ss>608. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <S=sil01-125,  203-226, 
235 

SAFETY  APPLIANCES. 

See  Master  and  Servant,  <8s>lll,  228. 

SALES. 

See  Aocession,  4=9l;  Commerce,  4=>40;  Gns- 
toms  and  Usages,  4=»19;  Evidence,  ^»420. 
441;  Execution,  4=»268;  Guardian  and 
Ward,  «=>87,  107;  Intoxicating  Liquors; 
Principal  and  Agent,  9=»103 ;  Taxation,  *=> 
668,  660:  Vendor  and  Purchaser ;  Waters  and 
Water  Courses,  «=>254. 

I.  REQUISITES  AND  VAI.EDITT  OF 
CONTRACT. 

®=>I7  (Mo.App.)  The  seller  of  goods  is  not  es- 
topped to  pursue  individually  the  person  who 
negotiated  the  sale  when  the  credit  therefor 
was  extended  to  him  individually,  and  not  to  the 
corporation  of  which  he  was  a  member,  by  hav- 
ing entered  the  sale  in  his  books  in  the  name  of 
the  corporation  on  the  buyer's  statement  that 
he  was  himself  the  corporation. — F.  Hattersley 
Brokerage  ft  Commission  Co.  v.  Humes,  182  S. 
W.  93. 

4=s»22  (Ky.)  In  an  action  for  damaees  for  de- 
fendant's breach  of  contract  to  sell  and  de- 
liver flour  held  that  the  writing  given  and  signed 
by  defendant's  salesman  was  only  an  offer  to 
purchase,  subject  to  defendant's  acceptance, 
and  that  where  defendant  declined  the  offer 
there  could  be  no  recovery. — Nolin  Milling  Ca 
V.  White  Grocery  Co.,  182  S.  W.  191. 
4=»S2  (Mo.App.)  In  an  action  for  price  of  vo- 
tatoes,  evidence  held  to  authorize  finding  of  un- 
qualified acceptance  of  offer  of  sale. — Asbury  v. 
Evans,  182  S.  W.  785. 

^=>S3  (Mo.App.)  On  an  issue  in  action  for 
price  whether  transaction  was  sale  or  consign- 
ment for  sale,  payment  ly  check  indorsed,  "Ad- 
vance on  Potatoes,"  held  not  to  determine  the 
case  as  a  matter  of  law.— Asbury  v.  Evans,  182 
S.  W.  785. 

n.   0ONSTR1TCTION     OF     CONTRACT. 

$=>59  (Tex.Civ.App.)  Though  in  negotiations 
lothing  was  said  of  rules  of  an  association,  the 
parties  receiving  and  retaining  the  broker's 
memorandum  of  sale,  stating  contract  was  made 


subject  thereto,  they  are  bound  thereby,  there 
being  no  fraud  or  misrepresentation. — People's 
Ice  &  Mfg.  Co.  V.  Interstate  Cotton  Oil  Refin- 
ing Co.,  m  S.  W.  1163. 

^=s>85  (Tex.Civ.App.)  On  an  order  for  the  sale 
of  goods  to  be  shipped  at  the  seller's  earliest 
convenience,  the  verbal  agreement  of  the  seller's 
salesman  that  the  order  should  not  be  delivered 
to  the  seller  within  30  days  was  binding  upon 
the  seller,  and  the  contract  was  avoided  by  a 
violation  of  the  agreement. — National  Novelty 
Import  Co.  V.  Duncan,  182  S.  W.  888. 

ni.  MODIFICATION   OR  RESCISSION 

OF  CONTRACT. 

(C)  ReaolsalOB    by    BUT^er. 

€=>  1 1 6  (Tenn.)  Upon  sale  of  goods  with  repr»- 
sentation  that  buyer  might  handle  them  ex- 
clusively in  his  city,  subsequent  sale  of  goods 
to  another  in  that  city  held  a  breach  of  a  ma- 
terial part  of  the  contract  entitling  the  first 
buyer  to  rescind.— German-American  Monogram 
Mfrs.  v.  Johnson,  182  S.  W.  595. 

A  buyer  may  be  discharged  if  there  is  a 
breach  of  the  contract  by  ue  seller  in  some 
substantial  particular  which  goes  to  the  essence 
of  the  contract  and  renders  the  seller  incapable 
of  performance,  or  of  performance  as  intended. 
-Id. 

TV.   PERFORMANCE  OF  CONTRACT. 

(B)   Bills  of  Bale. 

^»I49  (Ark.)  Defendants'  bill  of  sale  to  176 
head  of  horses,  described  as  being  from  three 
to  eight  years  old,  weighing  900  pounds  and 
up,  sound  and  free  from  blemishes  and  diseases 
of  all  kinds,  was  not  merely  a  sale  to  plaintifEs 
or  defendants'  claim  to  horses  running  wild  oooi 
the  range,  but  purported  to  be  a  sale  of  the 
horses  themselves.— ^Llind8ey  v.  Ritchey,  182  S. 
W.  901. 

(C)  DellverT^    and    Aeoeptanee    of    Goods. 

(S=>l68i/2  (Ky.)  Where  plaintiff  contracted  to 
manufacture  and  deliver  railroad  ties,  and  that, 
if  they  were  not  satisfactory  to  the  buyer,  the 
contract  should  be  void,  the  buyer  was  the  sole 
arbiter  as  to  his  satisfaction,  so  long  as  he  act- 
ed in  good  faith. — Humble  &  McLendon  v.  Wy- 
att.  182  S.  W.  610. 

^=»I8I  (Ark.)  In  an  action  for  the  price  of  one 
hog,  defended  on  the  ground  that  one  of  those 
delivered  was  a  boar  unfit  for  sale  for  meat, 
evidence  held  to  support  a  verdict  for  plain- 
tiff.—City  Meat  Market  v.  Bolen,  182  S.  W. 
277. 

VI.   WARRANTIES. 

«=»285  (Tex.Civ.App.)  The  failure  of  the  buyer 
ot  an  engine  to  give  notice  to  the  seller  by  reg- 
istered letter  within  the  specified  time  of  any 
defect,  as  required  by  the  seller's  written  war- 
ranty of  the  engine  as  a  condition  to  recovery, 
prevented  the  buyer's  recovery  for  breach  of  the 
warranty.— Wilson  v.  Avery  Co.  of  Texas,  182 
S.  W.  8§4. 

Vn.   REMEDIES  OF  SEIXER. 
(B)  Actlona  for  Price  or  Talve. 

^=9358  (Tex.Civ.App.)  Where  a  seller  agreed 
to  deliver  to  the  buyer  in  a  certain  county  oU 
of  a  certain  grade,  which  it  failed  to  do,  it  is 
immaterial  what  grade  it  delivered  to  the  car- 
rier in  another  county. — People's  Ice  &  Mfg.  Co. 
V.  Interstate  Cotton  Oil  Refining  Ca,  182  8.  W. 
1163. 

^=9365  (Tenn.)  In  action  for  price  of  goods, 
where  the  verdict  for  defendant  on  the  ground 
of  his  right  to  rescind  was  correct,  whether  the 
jury  attribnted  that  right  to  the  ground  of 
fraud  or  to  the  defense  that  there  was  a  breach 
of  a  material  part  of  the  engagement  was  im- 
material.—German-American  Monogram  Mfrs. 
V.  Johnson,  182  S.  W.  595. 
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(F)  Aotloma  for  Damase*. 

*=s>377  (Ky.)  A  petition  in  action  by  man- 
ufacturer and  seller  of  railroad  ties  under  con- 
tract declaring  the  contract  void  if  they  were 
not  satisfactory  to  the  bayer  on  inspection,  to 
recover  damages  for  breacbi  not  alleging  buy- 
er's bad  faith  in  rejecting  the  ties,  held  bad  on 
demnrrer. — Humble  &  McLendon  v.  Wyatt,  182 
S.  W.  610. 

«=s>387  (Tez.Civ.App.)  In  an  action  for  goods 
sold  and  delivered,  buyer's  letter  to  seller,  omit- 
ting the  terms  of  the  contract,  held  for  the  jury 
on  the  question  of  his  credibility  as  to  making 
a  contract  upon  a  precedent  condition  of  deliv- 
ery.—National  NovelQr  Import  C!o.  v.  Duncan, 
182  S.  W.  888. 

VHZ.  REMEDIES  OF  BtnTER. 
(A)   Recovery   of  Prlee. 

$s>392  (Ky.)  Unless  an  article  sold  is  abso- 
lutely worthless  for  every  purpose,  though  it 
is  useless  to  the  buyer,  be  must  return,  or  offer 
to  return,  it  before  he  can  recover  the  price. — 
Hauss  V.  Surran,  182  8.  W.  927. 
«=>397  (Tex.Civ.App.)  In  an  action  to  recover 
money  paid  for  an  alleged  defective  engine, 
where  plaintiff's  evidence  tended  to  show  that 
the  engine  was  constructed  on  a  wrong  me- 
chanical principle,  so  that  it  was  worthless, 
defendant's  evidence  that  other  buyers  of  like 
engines  found  them  satisfactory  was  admissible. 
—Wilson  V.  Avery  Co.  of  Texas,  182  S.  W.  884. 

(D)  AetloB*  aad  Coaaterdalma  for  Breach 
of  'Warranty. 

<8=>429  (Ky.)  Where  the  contract  of  sale  mere- 
ly permits,  and  does  not  require,  return  of  the 
article  if  not  as  warranted,  the  buyer  may  re- 
tain it,  and  recoup  for  damages  for  breach  of 
warranty.— Hauss  v.  Surran,  182  S.  W.  927. 
«=>436  (Mo.App.)  Waiver  of  a  breach  of  war- 
ranty of  rope  sold  ia  not  in  the  case  unless 
pleaded.— Metropolitan  St.  Ry.  Co.  v.  Broder- 
fck  Rope  Co.,  182  S.  W.  766. 
«=>442  (Ky.)  The  measure  of  damages  for 
breach  of  warranty  of  power  of  machinery  sold 
and  installed  is  the  difference  between  its  val- 
ue as  installed  and  its  value  as  warranted. — 
Hauss  V.  Surran,  182  8.  W.  927. 
<S=>446  (Mo.App.)  In  action  for  breach  of  war- 
ranty of  rope,  uistruction  excusing  use  of  rope 
by  plaintiff,  if  it  had  gotten  into  condition  mak- 
ing its  use  impossible  if  proper  care  was  exer- 
cised toward  passengers,  is  jroperly  refused  if 
not  conditioned  on  plaintiff  having  used  the 
rope  with  care. — Metropolitan  St.  Ky.  Co.  v. 
Broderick  Rope  Co.,  182  S.  W.  76S. 

XX.  OONDZnORAI.  9AX.ES. 

#s»48i  (Ark.)  The  buyer  of  machinery  bj  con- 
^tional  sale,  the  seller  reserving  title  untu  pay- 
ment, could  not  maintain  replevin  for  the  ma- 
chinery after  permitting  the  seller  to  retake  the 
property  before  payment  or  tender  of  the  ptir- 
chase  price.— Geiser  Mfg.  Co.  v.  Davis,  182  S. 
W.  557. 

SALESMEN. 

See  Principal  and  Agent,  «=»103. 

SATISFACTION. 

See  Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See    Contracts,    <S=>30S;      Statutes,    «=>122; 
Taxation,  <8=i>26. 

n.  PUBLIC    80H00I.9. 

(B)  Creation,    Alteration,    Existence,    and 
Dlnsolntion  of  Dlstrieta. 

^3>26  (Ark.)  A  rural  spiecial  school  district 
can  be  established  only  out  of  territory  nut  al- 
ready incorporated  in  such  a  district. — Special 


School  Dist.  No.  7d  ▼.  Special  School  Dist.  No. 
2,  182  S.  W.  288. 

^»27  (Ark.)  After  ordering  an  election  on  a 
petition  to  establish  a  rural  special  school  dis- 
trict, the  county  judge  cannot  before  such  elec- 
tion, order  an  election  on  a  petition  to  establish 
another  such  district,  including  some  of  the 
same  territory.— Special  School  Dist  No.  79  v. 
Special  School  Dist  No.  2,  182  S.  W.  26a 

(D)  Diatrtct  Property,  Oontraota,  sad 
Liaiillltlea. 

<e=»8l  (Mo.App.)  Under  Kirby's  Dig.  Ark.  | 
4081,  and  Sesa.  Laws  1911,  p.  462,  amending 
Kirby's  Dig.  c.  101,  one  furnishing  materials 
for  school  building  heU  not  required  to  file  ac- 
count in  order  to  hold  contractor's  surety  lia- 
ble.— C.  A.  Burton  Machinery  Co.  v.  National 
Surety  Co.,  182  S.  W.  801. 

Materialman  by  taking  notes  from  contractor 
for  scboolhouse  held  not  to  discharge  contrac- 
tor's surety  from  liabili^  on  bond  securing 
payment  for  labor  and  materials. — Id. 

Surety  on  contractor's  bond  secnring  pay- 
ment for  labor  and  materials  for  schoolfaouse 
held  not  discharged  by  slight  extension  of  time 
involved  in  taking  of  notes  by  materialman  re- 
sulting in  no  damage  to  it. — Id. 

In  materialman's  action  on  bond  of  contrac- 
tor for  scboolhouse,  if  damage  resulted  to  sure- 
ty from  extension  of  time  involved  in  taking  of 
contractor's  notes,  held,  that  this  was  an  af- 
firmative defense  to  be  pleaded  and  proved.— Id. 

In  materialman's  action  against  surety  on 
bond  of  contractor  for  achoolhouse,  fact  that 
contractor,  granted  extension  of  time  by  ma- 
terialman, was  declared  a  bankrupt  held  not  to 
show  that  it  could  have  been  made  to  pay  prior 
to  bankruptcy.— Id. 

Items  for  materials  furnished  contractor  for 
use  on  scboolhouse  held  not  so  commingled  with 
other  sales  to  the  contractor  as  to  prevent  a  re- 
covery against  the  contractor's  surety. — Id. 

In  materialman's  action  against  surety  on 
bond  of  contractor  for  schooUiouse,  failure  to 
offer  the  contractor's  overdue  notes  for  can- 
cellation held  not  to  defeat  a  recovery. — Id. 

In  materialman's  action  against  surety  on 
bond  of  contractor  for  scboolhouse,  whether  con- 
tractor's notes  were  taken  as  payment  held  a 
question  for  the  jury ;  there  being  no  presump- 
tion that  they  were.- Id. 

«s»86  (Tex.Civ.App.)  Petition  in  contractor's 
suit  for  price  of  school  building  held  bad  for 
failure  to  allege  levy  of  tax  to  raise  contract 
price.— Heldenfels  v.  School  Trustees  of  School 
Dist  No.  7,  San  Patricio  County,  182  S.  W. 
386. 

(B)  Dlatrlet  Debt.  Seenrltles,  and  Tax- 
ation. 

«=993  (Ky.)  Under  Const  I  184.  and  Ky.  St 
IS  4370,  4371,  4385,  4535f,  state  superintendent 
of  public  instruction  held  not  authorized  to  ex- 
ceed appropriations  contained  in  sections  4385 
and  4535f  in  employing  clerical  assistance. — 
Greene  v.  GUbert  182  S.  W.  2&2. 

«=3lOI  (Ky.)  Ky.  St  {  4482,  as  amended  by 
Acts  1914,  c.  64,  providing  for  an  increase  of  the 
tax  for  operating  expenses  of  common  schools, 
held  valid.— Larue  v.  Kedmou,  182  S.  W.  622. 

SCINTILLA  OF  EVIDENCE. 

See  Evidence,  «=>588,  597. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=3400 ;  Evidence,  «s»17& 

SECURITY. 

See  Attachment,  «8=»134,  13&    GqOqIc 
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SEDUCTION. 

n.  ORIMIKAXi  BESPOirSIBIUTT. 

€=940  (Tez.Cr.App.)  Testimony  of  witness' 
conversation  with  one  accused  of  seduction  held 
admissible  in  view  of  circumstantial  evidence  in 
corroboration  thereof.— Wood  t.  State,  182  S. 
W.  1122. 

<=s>46  (Tex.Cr.App.)  The  testimony  of  the  pros- 
ecuting witness  need  not  be  directly  corroborat- 
ed in  every  element  of  the  offense,  and  circum- 
stantial evidence  is  sufficient  in  corroboration 
if  it  connects  the  accused  with  the  commission 
of  the  offense  beyond  a  reasonable  doubt,  on  the 
questions  of  intercourse  and  promise  of  mar- 
riage—Wood  V.  State,  182  S.  W.  1122. 

Where  prosecutrix  testified,  that  accused  had 
exhibited  a  protector  to  her,  testimony  of  oth- 
er witnesses  that  they  had  seen  such  appliances 
in  his  possession  prior  to  the  alleged  seduction 
is  admissible  in  corroboration.— Id. 

SELF-DEFENSE. 

See  Homicide,  (3=»109-112,  187,  191,  800;  Mu- 
nicipal Corporations,  ®=s>189. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  <8=»271. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «8>119-202. 

SEPARATION. 

See  Husband  and  Wife,  «=>285^-290. 

SEQUESTRATION. 

See  Damages,  «=362 ;  Principal  and  Agent,  4sa 
169. 

4=>I6  (Tei.Civ.App.)  In  suit  to  recover  hides, 
where  plaintiff  issued  writ  of  sequestration  and 
defendants  replevied,  a  verdict  for  plaintiff 
should  have  disposed  of  the  issue  of  title, 
and,  if  that  issue  was  resolved  in  his  favor, 
should  have  found  the  value  of  eadi  of  the  re- 
plevied hides.— Herrera  v.  Marguez,  182  S.  W. 
1143. 

A  Terdlct  for  plaintiff  on  the  issue  of  title 
should  have  found  the  value  of  each  of  the  re- 
plevied hides,  in  view  of  defendant's  right  im- 
der  Rev.  St  1911,  art.  7107,  to  return  them 
in  satisfaction  of  judgment.— Id. 

The  damages  should  be  determined  by  their 
market  value  at  the  time  of  trial  when  the  ques- 
tion arises  in  the  original  suit  and  under  Rev. 
8t   1911,  art.   7106.— Id. 

Where  there  was  no  evidence  before  the  jury 
by  which  they  could  correctly  measure  dam- 
ages, a  peremptory  instruction  that  the  undis^ 
puted  evidence  showed  the  hides  to  be  of  a  cer- 
tain value  was  error. — Id. 
€=>2I  (Tex.CivApp.)  Where  the  business  of  a 
boarding  house  keeper  was  destroyed  by  a  wrong- 
ful sequestration,  she  could  recover  for  loss  of 
profits.- Hamlett  v.  Coates,  182  S.  W.  1144. 

When  a  want  of  probable  cause  for  the  suing 
out  of  a  writ  of  sequestration  is  shown,  malice 
may  be  inferred  therefrom. — Id. 

In  suit  for  a  wrongful  sequestration,  if  the 
evidence  shows  honesty  of  purpose  and  not  in- 
tention on  the  part  of  the  suitor  for  the  writ  to 
injure  or  recklessly  disregard  the  rights  of  the 
person  against  whom  it  is  issued,  the  conclusion, 
i*om  the  absence  of  probable  cause,  that  the  writ 
was  sued  out  maliciously,  is  unwarranted. — Id. 

In  a  suit  for  a  wrongful  sequestration,   the 
award,  as  actual  damages,  of  $500  for  humili- 
'  ation  and  grief,  could  not  stand.— Id. 

SERVANTS. 

See  Master  and  Servant. 


SERVICES. 


See  Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  (&=»883. 

SETTLEMENT. 

See  Account  Stated:    Executors  and  Adminis- 
trators, ^=>488-516;   Payment 

SHERIFFS  AND  CONSTABLES. 

IV.  X.IABII.ITIES  OH  OFFZOIAZ. 
BONDS. 

€=»I57  (Tei.Civ.App.)  Where  a  constable  took 
into  his  actual  possession  part  of  the  cotton 
upon  which  he  had  levied  execution  and  sold, 
after  he  had  made  due  return  to  his  writ,  the 
seizure  was  not  in  his  official  capacity  and 
his  sureties  were  not  liable. — Kimbrough  v. 
Severing,  182  S.  W.  403. 

Under  Rev.  St  1911,  art  5475,  giving  a  pref- 
erence lien  to  a  landlord  for  advances,  where 
cotton  was  levied  upon  by  a  constable  and  sold 
under  execution  against  a  tenant  farmer  to 
whom  his  landlord  had  made  advances,  and  the 
buyer  at  the  sale  or  his  agent  seized  part  of  the 
crop  sold,  there  was  a  conversion  for  which  the 
constable  and  his  sureties  were  liable. — Id. 

SIGNALS. 

See  Bailroads,  <8=»327,  368. 

SIGNATURES. 

See  Contracts,  «s»36 ;   Frauds,  Statute  of,  4a» 
116. 

SILENCE. 

See  Evidence,  «=»220. 

SIMPLE  APPLIANCES. 

See  Master  and  Servant,  «=>153. 

SLANDER. 

See  Libel  and  Slander. 

STATEMENT. 

See  Submission  of  Controversy. 

STATES. 

X.   FOLmCAX.  STATUS  AND  RELA- 
TIONS. 

«=>I3  (Tenn.)  The  Supreme  Court  of  the  Unit- 
ed States  has,  under  Const  U.  S.  art.  3,  S  2, 
original  and  exclusive  jurisdiction  to  establish 
boundaries  between  states,  which  must  be  estab- 
lished either  by  its  decree  or  by  agreement  of 
states,  so  that  state  courts  in  a  suit  between 
citizens  can  determine  only  where  the  boundary 
is,  and  not  what  it  should  be. — McCarty  v.  Caro- 
Una  Lumber  Co.,  182  S.  W.  909. 

The  determination  of  the  United  States  Geo- 
logical Survey  as  to  the  boundary  between  states 
is  not  conclusive,  since  the  survey  was  without 
authority  to  establish  a  line,  and  attempted  only 
to  represent  the  line  as  it  was  then  thought  to 
be  located.— Id. 

North  Carolina  commissioners  of  1799  correct- 
ly interpreted  the  call  of  the  Cession  Act,  which 
read,  "running  from  the  end  of  Iron  Moun- 
tain where  the  Nclachucky  river  runs  through 
it  to  the  top  of  Bald  Mountain,"  as  requiring 
departure  from  the  Iron  Mountain  at  a  point 
where  both  Little  and  Big  Bald  Mountains  were 
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visible,  and  running  from  there  to  little  Bald, 
and  thence  to  and  along  the  top  of  the  range 
to  Big  Bald.— Id. 

Although  commiasioneTa  in  runninfi  a  bound- 
ary between  states  should  have  run  it  in  a  cer- 
tain way,  other  than  that  adopted,  that  question 
is  immaterial  in  determining  what  the  bound- 
ary is,  since  that  is  shown  by  their  act,  and 
not  what  their  acts  should  have  been. — Id. 

Although  the  boundary  as  run  by  a  boundary 
commission  was  not  clearly  marked  by  artificial 
marks,  if  the  natural  marks  were  clear  the  line 
was  sufficiently  established  and  would  override 
the  incorrectness  of  a  line  marked  by  trees  or 
other  artificial  lines. — Id. 

He  fact  that  inhabitants  along  the  bound, 
ary  between  states  sent  their  children  to  schools 
of  one  state  and  paid  taxes  to  it,  is  not  con- 
clusive of  the  proper  location  of  the  boundary, 
especially  where  Oie  region  was  wild  and  in- 
accessible and  they  could  only  have  employed 
the  schools  which  they  did  employ. — Id. 

Where  North  Carohna  by  its  boundary  com- 
mission of  1799  established  the  boundary  between 
it  and  Tennessee,  and  Tennessee  thereafter  made 
but  spasmodic  attempts  to  have  the  line  chang- 
ed, each  of  which  contemplated  further  actitm 
by  North  Carolina,  which  was  not  taken,  the 
boundary  originally  established  was  the  legal 
boundary.— Id. 

n.  .OOVEBHXZiNT.Airo  OFFIOEBS. 

«=>28  (Ark.)  AcU  1916,  p.  402,  changing  the 
existing  statute  only  by  postponing  date  of 
biennial  election  for  1916  and  thereafter,  held 
not  to  require  election  in  1916  of  successors  of 
senators  whose  terms  would  expire  in  1918,  but 
to  merely  incidentally  postpone  commencement 
of  term  of  office.  Const  art  5,  §|  3,  16;  article 
19,  8  6 ;  Kirby's  Dig.  §{  647,  2850.— Hendricks 
V.  Hodges,  182  S.  W.  538. 
$s»59  (Ky.)  Where  the  salary  of  a  clerical 
position  in  the  service  of  the  state  is  definitely 
fixed  by  law,  that  is  conclusive  of  the  salary 
to  be  paid.— Greene  v.  Gilbert,  182  S.  W.  202. 

IV.   FISOAI,    MAXAOEBXENT,    PUBLIO 
DKBT,  Ain>  SEC1TBITIES. 

<8=>II9  (Mo.)  Rev.  St  1909,  tj  10482,  10681, 
10594,  as  amended  by  Laws  1913,  pp.  669,  674, 
675,  relating  to  organization  of  special  road  dis- 
tricts in  counties  and  the  apportionment  with 
and  disbursement  by  the  district  for  road  and 
bridge  purposes  of  taxes  collected  by  the  coun- 
ty court,  are  not  ioTalid  as  an  appropriation 
of  money  for  private  puri>oses  prohibited  by 
Const,  art.  10,  |  3.— SUte  ex  rel.  Moberly  Spe- 
cial Road  Dist  v.  Burton,  182  S.  W.  746; 
State  ex  reL  Columbia  Special  Road  Dist  v. 
Johnson,  Id.  760. 

Such  statutes  do  not  grant  i^ublic  moneys  to 
municipalities  or  other  corporations  within  the 
prohibition  of  Const,  art  4,  §  46,  or  lend  its 
credit  in  aid  of  any  individual  or  corporation 
in  violation  of  section  47.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  (A. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  <^  Actions. 

STATUTES. 

For  statutes  relating  to  particalar  sublects,  see 
the  various  specific  topics. 

I.  ENAOTMEirr,  REQUISITES,  AND 
VAUBITT  IH  OENERAI.. 

4=330  (Tenn.)  Under  Const  art  3,  §  18,  pro- 
viding that  a  bill  unretumed  to  the  Legislature 
by  the  Governor  within  6  days,  Sundays  ex- 
cepted, shall  become  a  law  without  his  signature, 


unless  return  is  prevented  by  adjournment,  a  bill 
held  by  the  Governor  for  33  days,  for  30  of 
which  the  General  Assembly  was  temporarily 
adjourned,  became  a  law,  though  vetoed  when 
returned. — Johnson  City  v.  Tennessee  Bastem 
Electric  Co.,  182  S.  W.  687. 
Shannon's   Code,    ||   227-230,    toneUng   the 

Srocedure  in  regard  to  bills  after  enrollment, 
oes  not  amount  to  a  construction  of  C^nst  art. 
3,  {  18,  providing  that  failure  of  the  Governor 
to  return  a  bill  within  6  days  after  present- 
ment shall  cause  it  to  become  a  law  without 
his  signature,  unless  return  is  prevented  by  ad- 
journment, in  conflict  with  the  constraction  in 
the  section  of  adjournment  as  meaning  final 
adjournment — Id. 

<8='32  (Tenn.)  A  return  of  a  bill  b^  the  Gov- 
ernor, with  US  objections  thereto  in  writing, 
made  to  the  committee  on  enrolled  bills  of  the 
house  of  origin,  or  to  any  member  thereof,  is  a 
good  return  of  the  bill  and  objections  within 
Const,  art  3,  {  18,  regulating  the  return  of 
vetoed  bills  by  the  Governor.— Johnson  City  v. 
Tennessee  Eastern  Electric  (3o.,  182  S.  W.  687. 
«=>64  (Tex.Gr.App.)  Under  Acts  S4th  Le^.  c. 
28,  regulating  loan  brokers,  held,  that  invalidity 
of  section  9,  making  the  broker's  bond  liable  to 
any  judgment  obtained  against  him,  would  not 
make  the  whole  act  invalid,  where  the  bond 
prescribed  by  section  2  would  meet  such  lia- 
bility.—Ex  parte  HutseU,  182  S.  W.  458. 


n.   OEITEBAI.   AHB   SPECIAI.   OB  I<0- 
OAIi  X.A'WB. 

®=s77  (Mo.)  A  statute  is  not  special  or  class 
legislation  if  it  applies  to  all  alike  of  a  given 
class,  provided  the  classification  is  not  arbi- 
trary.— State  ex  rel.  Moberly  Special  Road  Dist. 
v.  Burton,  182  S.  W.  746;  State  ex  reL  Colum- 
bia Special  Road  Dist.  v.  Johnson,  Id.  760. 

«=>95  (Mo.)  Rev.  St  1900,  Sf  10482,  10591, 
10594,  as  amended  and  re-enacted  by  Laws 
1913,  pp.  669,  674,  675,  relating  to  organiza- 
tion of  special  road  districts  in  counties  and 
the  apportionment  with  and  disbursement  by 
the  district  for  road  and  bridge  purposes  of 
taxes  collected  by  the  county  court  are  not  in- 
valid under  Const,  art.  4,  §  63,  as  special  or 
class  legislation. — State  ex  rel.  Moberly  Special 
Road  Dist.  v.  Burton,  182  S.  W.  746;  State 
ex  rel.  Columbia  Special  Road  Dist  t.  John- 
son, Id.  760. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

<S=3i22  (Ky.)  Ey.  St  {  4482,  relating  to  schools 
as  amended  by  Acts  1914,  c.  64,  held  valid  under 
Const.  §  51,  requiring  that  an  act  relate  to  but 
one  subject,  which  shall  be  stated  in  the  title; 
all  its  subject-matter  being  germane  to  the  title. 
-Larue  v.  Itedmon,  182  S.  W.  622. 

«=>I23  (Tenn.)  Pub.  Acts  1913,  c.  26,  {f  3,  6, 
12,  and  Pub.  Acts  1915,  c.  23,  do  not  violate 
Const  art  2,  |  17,  requiring  that  no  bill  shall 
embrace  more  than  one  subject,  since  all  the 
provisions  of  such  act  are  germane  to  the  gen- 
eral subject  of  the  act  that  of  improvement  of 
county  roads.— Walmsley  v.  Franklin  County, 
182  S.  W.  609. 

Pub.  Acts  1013,  c.  26,  S|  8,  6.  12,  and  Pub. 
Acts  1915,  c.  23,  providing  for  improvement  of 
county  roads,  do  not  violate  Const  art  2,  { 
17,  requiring  the  subject  of  an  act  to  be  ex- 
pressed in  the  title. — Id. 

» 

V.  BEPEAIh    susfemsiok.   exfiba. 

TION.  AND  BEVTVAL. 

€=>t6l  (Mo.App.)  For  a  later  enactment  to  re- 
peal a  former  by  implication  the  two  must  be 
irreconcilably  inconsistent,  or  it  must  clearly 
appear  that  the  Legislature  intended  by  the 
later  act  to  prescribe  the  only  rule  that  should 
govern  in  the  case  provided  for. — City  of  Honts- 
vUle  T.  Eatherton,  182  8.  W.  7*7.    -.j^Qlp 
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VI.   CONSTBirOTXOK  AXD   OPERA^ 
TXOK. 

(A)  General  Ralea  of  Conatrvotioa. 

4:^219  (Ky.)  Doctrine  of  contemporaneons 
constrnction  of  statutes  by  executive  officials 
held  resorted  to  only  where  statute  is  uncer- 
tain, ambi^ons,  and  difficalt  of  understand- 
ing.—Greene  V.  Gilbert,  182  S.  W.  202. 

«=>220  (Mo.App.)  Where  it  is  contended  that 
an  act  is  repealed  by  one  of  later  date  relat- 
ing to  the  game  subject-matter,  it  is  persuasive 
that  no  repeal  was  intended  if  the  Legislature 
amends  other  acts  inseparably  connected  with 
the  act  claimed  to  have  been  repealed  without 


indicating  anything  to   the  contrary. — City  of 
Huntsville  v.  Eatherton,  182  S.  W.  767. 
®s>22S   (Arlc.)    Statutes   relating   to  the   same 
subject    must    be    construed    together. — Lonoke 
County  T.  Reed,  182  S.  W.  663. 

VIZ.   FIJIASIKO  AND  EVIBEHCE. 

4=>279  (MoApp.)  A  servant  suing  for  injuries 
need  not  refer  in  his  petition  to  the  federal  Em- 
ployers' Liability  Act,  if  the  facts  alleged  bring 
the  action  within  it,  since  state  as  well  as  fed- 
eral courts  are  presumed  to  be  cognizant  of  its 
enactment,  and  to  Imow  that  it  supersedes  the 
state  law  upon  that  subject. — Hartman  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  182  S.  W.  148. 


STATUTES  CONSTRUED. 


UHITES  gTATEg. 

OONSTETUTION. 
Art  3,  §  2 909 

STATUTES  AT  LARGE. 

1866,  July  24,  ch.  230,  | 

1. 14  Stat^l 254 

1888,  Aug.  13,  ch.  866,   | 

3,  25  Stat  436 717 

1893,  March  2,  ch.  196,  27 

Stat  531 787 

1896,  April  1,  ch.  87,  29 

Stat  & 787 

1898,  July  1,  ch.  541,  1 14b 

(3),       30       Stat       650. 

Amended    by   Act   1910, 

June  25,  ch.  412,  |  6,  36 

Stat.  839 716 

1903,  March  2,  ch.  976,  82 

Stat  943 787 

1906,  Jane  29,  ch.  3591,  { 

7  (11),  a%  34  Stat.  595  1 
1908,  April  ^,  ch.  149,  36 

Stat  65 83,  148,  653, 

771,  1184 
1908,  April  22,  ch.  149,  | 

5,  35  Stat  66 148 

1908,  April  22,  ch.  149,  { 

6,35  Stat  68 1184 

1908,  April  22,  ch.  149,  { 

6,  86  Stat  66.  Amend- 
ed by  Act  1910,  April  5, 
ch.  143,  I  1,  86  Stat 
291 658 

1910,  April  6,*  ch.  "143,' i 
1.  36  Stat  291 653 

1910,  June  25,  ch.  412,  | 
6,  36  Stat  839 716 


REVISED  STATUTES. 

3466,3468 917 

5263 254 


P 


COMPILED  STATUTES 
1913. 

I  1048 717 

16372,  6374 917 

8502 1 

i  8606-8615 787 

I  8657-8666 83,  148,  658. 

771,  1184 

I  9608 716 

i  10072 254 

I  10126 1120 

AKKAirSAS. 

CONSTITUTION. 
Amend.  5. 


Art.  5.   SS  3,  15. 


538 


Art   7,  j   21 278 

Art.  7,  i  28 570,  89? 


Art!  ih,  f  9. 
Art  19,  I  6. 


538 


KIRBT'S    DIGEST. 

134 272 

336 619 

{  62&-640 670 

647 538 

11162,1163 570 

1188 555 

1376 570 

82208,  2204,  2279. 906 
2446,  2469-2471 563 

2678.. 807 

2850 638 

i  4204,  4206,  4207 279 

4431....... 533,  635 

84432,  4433 688 
4966-5055.   Amended 
by  Laws  1911,  p.  462. .  801 

f  4978 ^ 530 

I  4981 801 

"  4086,  4988 530 

6454 275 

5770-6772 559 

5991,  6003 549 

6093,  6004,  6096 530 

6216,  6238 546 

6393 573 

7085,  7086 273 

7162,  7167,  7171,  7174,.  570 

7182 673 

7280 800 

LAWS. 

1907,  p.  836 283 

1900,  p.  134 621 

1911,  p.  102,  {  12 609 

1911,  p.  102,  I  13 275 

1911,  p.  106,  §4 615 

1911,  p.  462 801 

1913,  p.  998,  §8  1,  2 809 

1913,  p.  1088 283 

1915,  p.  402 538 

1915.  p.  532 283 


XENTUOKT. 

CONSTITUTION, 

2 622 

11 176 

19.  61 622 

157.  157a 633 

184 202,  622 

242 931 

CIVIL  CODE  OF  PRAC- 
TICE. 

22 605 

29 618 


71.. 
72.. 

78.. 
285. 
315. 


169 

191 

169 

941 

204 

.S27,  snbsec.  2 165 

344 197 

425 197,  198 

428 858 

518 197 

iS  554,  586,  697,  598 955 

606 619 

STATUTES  1900. 

tSSla,  Bubsec.  1 866 
331a,  sabsec.  2.    Amend- 
ed by  Laws  1910.  ch.  86  866 
f  831a.  sabsec.  11 866 
2247 206 

STATUTES  1915. 

3Sle,  sabsec.  2 662 

470,  Bubsec.  7 635 

i  496,  501,  511,  619a 624 

546, 195 

547 225 

!631 169 
700 862 
950. 941,  950 
1109 176 

I  1370 220 

I  1407 640 

If   1540,   1749,   1761, 

1761— a,  1835 662 

I  1908 196 

f  2071,  2072 860 

2121 198 

i  2516,  2519 963 

2546 645 

8720b 873 

S720b,  snbsecs.  119,  191  873 

i  3720c 873 

3828 220 

4061a 662 

4307 , 638 

$  4370,  4371,  4385. 202 

4482.  Amended  by  Laws 

1914,  ch.  64 622 

i  4535f 202 

i  4841 929 

LAWS. 

1850-51,  ch.  692 646 

1910,  ch.  85 866 

1914,  ch.  64 622 

mSSOITRI. 

CONSTITUTION. 

Art.  4.  a  46,47,63 746 

Art  6,  §  36 746 
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Art  9,  I  7 767 

Art.  10 746 

Art.  10,  H  8,  10-12,  22. . .  746 

AMENDMENT     1884 
(COURTS  OF  AP- 
PEALS). 
{  6 135 

GENERAL  STATUTES  1886. 
C!h.  116,  SI  3,  11-13 161 

REVISED  STATUTES  1879. 
S  5085 89 

REVISED   STATUTES  1899. 
i  541 815 

REVISED  STATUTES   1909. 

f  1086 501 

i  1807 115 

{  1972. 143,  154 

1  2029.  Amended  by  Laws 

1911,  p.  139 1052 

2048 1052 

2081 1024 

2082 1078,  1082,  1087 

2266 989 

2294 805 

2295 115 

S  2298,  2329,  2341,  2439, 

2440 806 

«  8140 1061 

i  3145 1082,  1002 

3146 1092 

8  4481,  4482 159 

4483 159,  975 

4569 116 

4627 1013 

4904 159 

6428 1092 

16354,6359 124 

i  7020,  7021,  7030. 1029 

7063 816 

7068.  Amended  by  Laws 

1911,  p.  282 1029 

7179 798,  1040 

7227 782 

{  7242,  7244,  7283 816 

7397 128 

7456 1010 

8217 743 

&S04 1040 

8309 766 

8315 1074 

{  9260,  9652 767 

i  99gQ  777 

{  10482,' '  10591," "  10591 
Amended  by  Laws  1913, 
pp.  669,  674,  676 746 

CITY  CHARTERS. 
St.  Lonis,  art.  6,  {14...  737 

LAWa 

1911,  p.  139 1062 

1911,  p.  282 1029 

1913,  p.  669 746 

1913,  p.  669  et  seq 746 

1913,  -pp.  674,  676 746 

TEKNESSEE. 

CONSTITUTION. 

Art.  2,  I  17 699 

Art.  2,  I  29 237 

Art.  3,  I  18 587 


SHANNON'S  CODE. 

227-280 587 

1844r-1859 254 

'1866  253 

!2067,' 2068,'  'S2ii '.'.'.','.'.  244 
4611,  4616,  4673 250 
5181-5144,  5269. 917 

5997 699 

LAWS. 

1848,  cb.  265 254 

1851,  ch.  98 254 

1853,  ch.  471 254 

1875,  ch.  4.     Amended  by 

Laws  1889,  ch.  220 250 

1885,  ch.  6<5.  §  1 2.54 

1889,  ch.  220 250 

1897,  ch.  77 584 

1899,  cb.  94,  88  64,  68. . .  235 

1901,  ch.  133 234 

1907,  ch.  82 874 

1909,    ch.   185.      Amended 

by  Laws  1915,  ch.  61. . .  237 
1913,   ch.   26,   §8  1,   2,  3, 

6,   12 599 

1915,  ch.  23 590 

1915,  ch.  61 237 


TEXAS. 

CONSTITUTION. 

Art.  1,  H  3,  16,  17,  19,  26  685 

Art.  8,  I  2 685 

Art.  8.  I  9 29 

Art.  12,  86 438,  682 

Art.  16,  8  51 678 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Art.  87 310 

Art.  453 327 

Art:.  458 1122 

Art.  460 327 

Art.  468 1 1122 

Art  474 327 

Art  764 1127 

Art  916 1140 

PENAL  CODE  1911. 

Art   41 1127 

Art   75 322 

Art  86 492 

Art   87 322 

Art  130 327 

Art   1016 818 

Art.  1143 289 

Art.  1331 1126 

VERNON'S    ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE  1916. 

Art.  801 290 

Art   1088 1120 

VERNON'S        ANNOTATED 
PENAL  CODE  1916. 

Art  640a 308 

REVISED  STATUTES  1911. 

Art  91 403 

Art  307 4 

Art.  627 76 

Arts.  708,  710 861 

Arts.    1231,   1236 42 

Arts.  1521,  1522.     Amend- 
ed by  Laws  1913,  ch.  65  879 


Art  1001 879 

Art   1612 72.  1184 

Art.    1612.      Amended    by 

Laws  1913,  ch.  136 1158 

Art   1631 46 

Art  1706 725 

Art   1829 21 

Art    1829.      Amended    by 

Laws  1913,  ch.  127 421 

Art- 1830,  subd.  5 1163 

Art    1971.      Amended    by 

Laws  1913,  ch.  59 51 

Art   1985 713 

Art.    2061.      Amended   by 

Laws  1913.  ch.  69,  8  3  713 

Art   2128 23 

Arts.     3447,    3452,    3458, 

3469,  3464,  3466,  3467, 

3470   337 

Art.  3972 378 

Arts.  4694,  4695 1184 

Art  6475 408 

Arts.  6672,  5673 1156      ♦ 

Art  5674 373 

Art  5684 725 

Art  6687.  par.  7 1184    ' 

Art  6691 412 

Art  6640.. 1184 

Arts.  6786,  6789-6791....  373 

Art  6824 1166 

Arts.  7106,  7107 1143 

Art    7160.      Amended   by 

Laws  1913,  ch.  69 1140 

Art  7355 827 

Art  7356,  subd.  2 327 

VERNON'S     SAYLES'     AN- 
NOTATED CIVIL  STAT- 
UTES 1914. 

Art  731 365 

Art.   1146 438 

Arts.  1198,  1206,  1208. ...  712 

Art.  1440 29 

Art  1608 1154 

Art   1612 1158 

Art  1830.  sabd.  26 62 

Art   1957 357 

Art.   1971 51 

Art.   1984a 444 

Art.   1986 425 

Art    2061 425,  713 

Art   2141 717 

Art  8663  et  seq 706 

Arts.   3679-3686 706 

Arts.  3740,  3744 403 

Arts.  4621,  4622 606 

Art.   4643 430 

Art  4663 287 

Art  4973 394 

Arts.  6718,  6n4 361 

Arts.  6831,  6842 732 

Art  7160 1140 

CITY  CHARTERS. 
Deniaon,  art  4,  8  4 1181 

LAW& 

1907,  ch.  166 732 

1913,  ch.  65 879 

1913,  ch.  59 61 

1913,  ch.  59,  8  3 713 

1913,  ch.  69 1140 

1913,  ch,  127 421 

1913,  ch.  136 1158 

1915,  ch.  28 468 

1915,  ch.  28.  81  1,  2,  6,  7. 
9,  10,  11,  i3...  .......  458 
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See  Larceny. 


STEALING. 
STEAM. 


«S96  (Tez.ClT.App.)  In  an  action  for  injuries 
due  to  ezploeion  of  a  locomotive,  held  that  proof 
that  the  explosion  was  cauaeii  by  excesaive 
steam  pressure  did  not  demand  a  verdict  for 
plaintiff,  in  the  absence  of  proof  that  such  pres- 
sure was  chargeable  to  defendant's  negligence. 
— McGraw  v.  Galveston,  H.  &  S.  A.  By.  Co., 
182  S.  W.  417. 

Evidence,  in  an  action  for  injuries  from  ex- 
plosion of  a  loc<»notive,  held  not  to  show  that 
the  explosion  was  due  to  excessive  steam  pres- 
sure—Id. 

Where  plaintiff  alleged  that  the  explosion 
causing  her  injury  was  due  to  excessive  steam 
pressure  of  the  locomotive  which  exploded,  and 
that  such  pressure  was  created  by  defendant's 
negligence,  the  burden  was  on  her  to  prove  this 
allegation  by  facts  rather  than  by  mere  specula- 
tion.—Id. 

Where  the  petition  alleged  that  the  explosion 
of  the  locomotive  causing  plaintifTs  injury  was 
due  to  excessive  steam  pressure  and  it  did  not 
appear  that  nothing  but  such  pressure  could 
have  caused  the  explosion,  plaintiff  could  not 
recover  except  on  proof  that  the  explosica  was 
caused  as  alleged. — Id. 

Proof  of  the  exido8i<m  of  a  locomotive  which 
caused  plaintiff's  injury  held  not  to  authorize 
the  presumption  that  the  explosion  occurred  on 
account  of  excessive  steam  pressure. — Id. 
^=>6  (Tez.Clv.App.)  Explosion  of  a  locomotive 
boiler  in  charge  of  defendant's  servants  held  to 
have  presumably  been  due  to  defendant's  neg- 
ligence, though  there  was  no  direct  proof  there- 
of.—Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Perez, 
182  S.  W.  419. 

Where  the  petition,  in  an  action  for  injury 
from  a  boiler  explosion,  alleged  merely  that  the 
explosion  was  caused  by  defendant's  negligence, 
without  specifying  any  negligent  acts,  it  was 
not  essential  that  plaintiff  prove  any  particular 
negligent  acts.— Id. 

STIPULATIONS. 

See  Damages,  «=»77,  TO. 

^9 14  (Tenn.)  Where,  in  condemnation  pro- 
ceedings, by  agreement  the  right  was  reserved 
to  a  co-owner  to  claim  in  a  future  suit  inci- 
dental damages  to  another  tract  of  land,  her 
case  in  such  subsequent  suit  must  be  viewed  as 
if  her  claim  to  damages  were  being  urged  in  the 
condemnation  proceeding. — Tillman  v.  ]jewi»- 
burg  &  N.  B.  Co.,  182  S.  W.  6»7. 

STREET  RAILROADS. 

See  Carriers,  e=>262. 

n.  BEOm<ATXON   AND   OPEBATION. 

^=>8I  (Ky.)  A  motorman  operating  a  car  on  a 
principal  street  of  a  city  must  exercise  ordinary 
care  to  discover  the  proximity  of  travelers  on 
the  street  to  the  track,  and  exercise  ordinary 
care  to  prevent  injuring  them. — Kentucky  Trac- 
tion &  Terminal  Co.  v.  Humphrey,  182  a  W. 
864. 

®=>84  (Mo.Ai>p.)  To  run  a  street  car  in  excess 
of  the  maximum  speed  allowed  by  ordinance  is 
negligence  per  se. — Nufcr  v.  Metropolitan  St. 
Ry.  Co.,  182  S.  W.  792. 

«=>90  (Ky.)  The  duty  to  keep  a  lookout  is  im- 
posed on  the  motorman  operating  a  car,  and  he 
cannot  be  relieved  of  that  duty  by  having  it  im- 
posed on  others. — Ohio  Valley  Mills  v.  Louis- 
ville Ry.  Co.,  182  S.  W.  955. 
^=>93  (Ky.)  A  motorman,  on  discovering  the 
apparent  danger  of  a  traveler  on  the  street, 
caused  by  his  horse  becoming  frightened,  must 
exercise  ordinary  care  consistent  with  the  safety 


of  the  car  and  his  duties  to  the  passengers. — 
Kentucky  Traction  &  Terminal  Co.  v.  Humph- 
rey, 182  S.  W.  854. 

^=>99  (Mo.App.)  Whei-e  a  driver  seeing  a  car 
approaching  proceeded  to  cross  the  street  car 
track  without  giving  it  further  attention,  and  its 
speed  was  usual,  as  known  to  him,  he  was  negli- 
gent—Nufer  V.  Metropolitan  St.  Ry.  Co.,  182 
S.  W.  792. 

<S=3llO  (Ky.)  Petition  in  action  against  street 
railway  company  for  damages  to  automobile  in 
collision,  which  alleges  that  street  railway  com- 
pany improperly  and  unskillfully  handled  car, 
raises  question  of  failure  to  keep  lookout — Ohio 
VaUey  Mills  v.  Louisville  Ry.  Co.,  182  S.  W. 
955. 

ie=>lt2  (Ky.)  Killing  of  stock  by  electric  rail- 
way car  hM  prima  facie  negligent  so  that  com- 
pany had  borden  of  showing  that  accident  could 
not  have  been  avoided  by  the  exercise  of  ordi- 
nary care.— Kentucky  Tiiction  &  Terminal  Co. 
V.  Wright,  182  S.  W.  604. 
<Ss»ll4  (Ark.)  Evidence  in  action  for  negligent 
killing  of  plaintifTs  horse  in  the  nighttime  by 
defendant's  street  car  heid  snfllcient  to  sustain 
a  judgment  for  plaintiff.— Little  Rock  Ry.  & 
Electric  Co.  v.  Baxley,  182  S.  W.  528. 
<S=>il7  (Ky.)  Where  statutory  presumption  of 
negligence  respecting  killing  of  stock  is  over- 
come by  uncontradicted  and  unimpeached  testi- 
mony, case  held  property  taken  from  the  jury, 
but  not  if  witnesses  are  impeached  or  eoa- 
tradicted.— Kentucky  Traction  &  Terminal  Co. 
V.  Wright  182  S.  W.  604. 

Evidence  held  to  make  question  for  jury  as  to 
whether  killing  of  stock  by  electric  railway  car 
could  have  been  avoided  by  exercise  of  ordmary 
care.- Id. 

®=>II7  (Mo.App.)  Where  a  motorman  admit- 
ted that  he  saw  that  plaintiff  was  proceeding 
negligently  towards  the  street  car  crossing,  and 
his  testimony  as  to  efforts  to  stop  the  car  was 
contradicted,  refusal  to  submit  the  issue  of  neg- 
ligence under  the  last  chance  rule  was  error. — 
Nufer  V.  Metropolitan  St  Ry.  Co.,  182  S.  W. 
792. 

^=9118  (Ky.)  In  action  for  value  of  stock 
killed  b^  electric  car,  instruction  heid  errone- 
ous as  imposing  absolute  duty  on  defendant's 
employes  to  use  means  at  their  command  to 
avoid  the  injury,  without  prescribing  any  degree 
of  care.— Kentucky  Tracuon  &  Terminal  Co. 
V.  Wright,  182  S.  W.  604. 

In  action  for  killing  stock  held,  that  instruc- 
tion as  to  duty  of  nsmg  ordinary  care  to  avoid 
injury  should  nave  been  confined  to  the  motor- 
man.— Id. 

STREETS. 

See   Boundaries,   ^=920;    Municipal   Corpora- 
titms,  «=>648-703. 

STRIKING  OUT. 

See  Trial,  «b>92,  96. 

SUBMISSION  OF  CONTROVERSY. 

See  Appeal  and  Error,  «ss»846. 

€=>I7  (Tex.Civ.App.)  The  court  may  examine 
the  plea^ngs  in  determining  a  case  on  an  agreed 
statement  of  facts.— ES  Fresnal  Irrigated  Laud 
Co.  T.  Bank  of  Washington,  182  S.  W.  701. 

SUBROGATION. 

«=»7  (Tenn.)  Equity  of  a  government  contrac- 
tor's surety  who  completed  the  work  to  subroga- 
tion to  the  rights  of  government  held  superior 
to  that  of  one  who  advanced  contractor  moneys 
to  pay  materialmen  and  laborers,  though  bond 
was  conditioned  for  payment  of  such  persons. — 
People's  Nat  Bank  v.  Corse,  182  S.  W.  917. 
€=>28  (Tenn.)  Where  payment  of  a  bond  to 
secure  a  city  in  deposit  of  moneys  with  a  bank 
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did  not  discharge  the  total  obligatioii,  and  the 
bank  would  be  indebted  after  payment  of  all 
dividends,  the  surety  who  paid  the  bond  is  not 
subrogated  so  as  to  share  pro  rata  in  the  divi- 
dends.—Knaffl  V.  Knoxville  Banking  &  Trust 
Co.,  182  S.  W.  232. 

A  provision  in  a  bond  given  to  secure  a  dts 
in  deposit  of  moneys  in  a  bank  held  not  to  enti- 
tle the  surety  to  subrogation,  where  his  payment 
of  the  bond,  together  with  the  dividends  from 
the  insolvent  bank,  would  not  discharge  its  ob- 
ligation.—Id. 

SUBSCRIPTIONS. 

See  Banks  and  Banking,  9=939 ;   Corporations, 

«=>77,  90. 

iS=>l5  (Mo.App.)  Where  contract  with  fruit 
growers  association  was  to  be  binding  when 
there  were  1,000  cars  subscribed,  and  signers 
subscribed  945  cars,  and  other  parties,  subscrib- 
ing 200  cars,  signed  an  identical  contract,  but 
there  was  no  evidence  of  community  of  interest, 
the  first  contract  never  became  binding.— Osark 
Kruit  Growers'  Aas'n  v.  Erb,  182  S.  W.  1018. 


See  Action. 


SUIT. 
SUNDAY. 


9s»6  CI^ex.Gr.App.)  Defendant,  who  gave  his 
moving  picture  show  on  a  Sunday  without 
charging  admission,  but  invited  patrons  to  pay 
what  they  wished,  and  who  deducted  his  day's 
expenses  from  the  receipts  and  turned  over  the 
balance  to  charity  as  advertised,  held  to  violate 
the  Sunday  statute.— Spooner  v.  State,  1S2  S. 
W.  1121. 

SUNSTROKE. 

See  Insurance,  4=>456. 

SUPPORT. 

See  Parent  and  Child. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYS. 

See  Evidence,  9=>83. 

SUSPENDED  SENTENCES. 

See  Criminal  Law,  <S=3l023. 

TAXATION. 

See  Constitutional  Law,  ®=392,  137;  Com- 
merce, <@=>6S;  Counties,  «=3l90,  196; 
Drains,  <8=»66;  Highways,  <8=»122,  130;  Li- 
censes; Mtmidpal  Corporations,  4s»460; 
Schools  and  School  Districts,  «s>101;  Stat- 
utes, e=>66. 

I.  NATUBS  AHD  EXTEHT  OF  POWEB 
IE  OENEBAX.. 

4=»26  (Ky.)  Under  Const.  §  184,  providing 
that  no  sum  shall  be  raised  by  taxation  for  edu- 
cation other  than  in  graded  schools,  except  on 
submission  to  the  voters,  taxes  for  common 
schools  may  be  imposed  by  the  Legislatare  with- 
out submission  of  the  question  to  the  legal  vot- 
ers.—Larue  V.  Redmon,  182  S.  W.  622. 

That  the  Legislature  in  one  instance  dele- 
gated the  determination  of  the  amount  of  a 
school  tax  to  the  voters  did  not  affect  its  power 
subsequently  to  vary  that  tax. — Id. 
^=>28  (Ky.)  It  is  the  exclusive  power  of  the 
liOgislature  to  provide  for  taxation,  and  such 
power  cannot  be  delegated  in  the  absence  of  ex- 
press constitutional  authority  for  the  delega- 
tion.—Larue  r.  Bedmon,  182  8.  W.  622. 


H.  OONSTTnmOEAX.BSQ1TrBEMEET8 
AES   BXSTBIOnOES. 

«=337  (Ky.)  Ky.  St.  i  4482,  as  amended  bf 
Acts  1914,  c.  64,  is  not  a  violation  of  Const.  { 
2,  as  an  exercise  of  absolute  and  arbitrary  pow- 
er over  the  lives,  liberty,  and  property  of  citi- 
zens.—Larue  V.  Bedmon,  182  S.  W.  622. 
«s>44  (Mo.)  Bev.  St.  1009,  if  10482,  10661, 
10594,  as  amended  and  re-enacted  by  Lews 
1913,  pp.  669,  674,  675,  relating  to  organisation 
of  special  road  districts  in  counties  and  the 
apportionment  with  and  disbursement  by  the 
district  for  road  and  bridge  purposes  of  taxes 
collected  by  the  county  court,  do  not  violate  the 
constitntional  requirement  as  to  uniformity  of 
taxation.— State  ex  reL  Moberly  Special  Road 
Dist  V.  Burton,  182  S.  W.  746;  State  ex  reL 
Columbia  Special  Boad  Dist  r.  Johnson,  Id. 
760. 

IX.  SAI.E  OF  lAED  FOB  EOEFAT- 
MEET  OF  TAX. 

9=9658  (Ark.)  Certificate  of  clerk  as  to  notice 
of  sale  of  land  for  taxes  held  invalid  for  failure 
to  comply  with  Kirby's  Dig.  g  7086 ;  such  cer- 
tificate showing  on  its  face  that  it  was  made  sub- 
sequent to  the  sale.— Earl  v.  Harris,  182  S.  W. 

«=»660  (Ark.)  Under  Kirby's  Dig.  |  7066,  re- 
quiring notice  of  sale  of  land  for  taxes  to  be 
published  "weekly  for  two  weeks  between  the 
second  Monday  in  May  and  the  second  Monday 
in  June,"  a  certificate  showing  publication  on 
"May ,  1902,  and  May ,  1902,"  is  in- 
sufficient, as  it  fails  to  show  compliance  with 
the  statute.— Earl  v.  Harris,  182  S.  W.  273. 

TELEGRAPHS  AND  TELEPHONES. 

See  Eminent  Domain,  «=s>47,  71, 120. 

I.  ESTABU8HMEET,  COESTBITOnOM, 
AHD  MAIETENAECE. 

*=»7  (Tenn.)  Under  New  York  act  of  April  12, 
1848  (Laws  1848,  c  26^  amended  by  Act  of 
April  8,  1851  (Laws  1851,  c.  98)  and  Act  of 
June  29,  1853  (Laws  1853,  c.  471),  a  telegraph 
company  organized  under  the  original  act  n(«d 
not  obtain  the  written  consent  of  holders  of 
two-thirds  of  its  capital  stock  to  extend  its 
lines  without  the  state.— Western  Union  Tele- 
gra^  Co.  V.  NashvUle,  a  &  St  Lu  By.  Ca,  182 
S.  W.  254. 

<8=>I0  (Tex.C»v.App.)  Subject  to  regulation  re- 
striction of  Rev.  St  1911,  art  1^,  telegraph 
and  telephone  companies  have  absolute  rl^t  to 
use  ways  of  municipalities  for  transmitting 
telegrams  and  long-distance  telephone  messages, 
as  provided  by  article  1231. — Athens  Telephone 
Co.  V.  City  of  Athena,  182  S.  W.  42. 
<8=»I7  (Ky.)  Under  Civ.  Code  Prac  f  29,  ap- 
pellant presenting  its  claim  as  a  prior  lien  up- 
on proceeds  of  sale  of  defendant's  property  by 
plaintiff  trustee,  should  have  been  permitted 
to  file  its  petition  and  litigate  its  claim  against 
the  proceeds. — Central  Home  Telephone  &  Tele- 
graph Co.  V.  Fidelity  &  Colombia  Trust  Co., 
182  S.  W.  618. 


H.   BEGTTI.ATIOE    AEB    OFEBATXOH. 

9s»33  (Tex.Civ.App.)  Telephone  company, 
agreeing  to  maximum  rate  to  secure  franchise 
from  town  incorporated  under  general  laws, 
held  bound  by  provision  therefor  in  franchise. — 
Athens  Telephone  Go.  t.  City  of  Athens,  182 
S.  W.  42. 

Telephone  rate  fixed  in  franchise  to  local  tele- 
phone company  held  not  inoperative,  because  not 
evidenced  oy  separate  contract  therefor  signed 
by  company. — Id. 

Where  owners  of  telephone  system,  legally  ob- 
ligated to  maximum  rate  in  franchise  from  town 
incorporated  under  general  laws,  sold  system  to 
company  incorporated  to  own  and  operate  it. 
which  took  system  over  in  payment  for  four- 
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fifths  of  capital   atock,'  corporation  could  not 
increase  such  maximum  rate. — Id. 
€=»66  (Ky.)   Evidence  held  insufficient  to  sliow 
Liabilit;  ol  a  telephone  company  on  the  ground 
of   negligent   delay    in   the   transmission   of   a 

Shone  message   informing  the  plaintiff  of  the 
eath   of  his  mother. — Buckner  t.   Gainesboro 
Telephone  Co.,  182  S.  W.  848. 

TENANCY  IN  COMMON, 
n.  MtrrtTAi.  rights,  DirriES.  and 

LIABrLITIES  OF  OOTENAMTS. 

<S=9|5  (Ky.)  Possession  of  land  by  one  tenant  in 
common  will  not,  as  against  cotenants,  if  there 
ia  notUng  to  show  that  the  holding  was  adverse, 
ripen  into  title. — Johnson  v.  Myer,  182  S.  W. 
190. 

4=333  (Xex.Civ.App.)  Where  an  agreement  of 
tenants  in  common  was  that  in  case  of  default 
by  either  in  payments  for  the  common  property 
the  one  paying  should  take  the  whole  title,  the 
forfeiture  could  not  be  effected  unless  one  party 
defaulted  in  all  payments  due  by  him,  since  any 
other  construction  would  be  inequitable. — Har- 
dee V.  Alexander,  182  S.  W.  57. 

Where  a  tenant  in  common  refused  to  permit 
a  sale  of  the  property  to  whidii  he  had  agreed, 
thereby  preventing  his  cotenant  from  making 
payments,  he  could  not  have  the  equitable  relief 
of  forfeiture  of  his  cotenant's  interest  to  him 
under  their  contract  providing  for  forfeiture  of 
the  rights  of  either  to  the  other  in  case  of  de- 
fault in  payments,  under  the  maxim  that  he  who 
comes  into  equity  must  come  with  clean  hands. 
— Id. 

e=>3B  (Tex.C5v.App.)  Pleading  held  insufficient 
to  remove  a  transaction  by  one  of  two  tenants 
in  common  from  the  rule  that  a  tenant  in  com- 
mon who  discharges  an  incumbrance  against  the 
common  property  acquires  only  an  equitable 
lien,  and  not  the  whole  title. — Hardee  v.  Alex- 
ander, 182  8.  W.  67. 


TENDER. 

^=3)4  (Ark.)  An  offer  by  the  buyer  of  machin- 
ery to  pay  to  the  agent  who  sold  it  two  notes 
of  the  purchase  money  if  the  agent  would  sur- 
render the  buyer's  old  notes  onder  the  original 
contract  of  purchase,  as  to  which  he  had  de- 
faulted, was  not  a  tender  relieving  him  from 
payment  of  the  notes  or  divesting  the  seller's 
tide,  being  conditionaL— Oeiser  Mfg.  Co.  v.  Da- 
vis, 182  S.  W.  657. 

THEATERS  AND  SHOWS. 

See  Sunday,  9=>9. 


See  Laieeoy. 


THEFT. 
TIMBER. 


See  Logs  and  Loggmg;    Mines  and  Minerals, 

TIME. 

See  Contracts,  «=>320 ;  Criminal  Lav,  «s>841, 
1092;  Executors  and  Administrators.  «=»296; 
Indictment  and  Information,  ®=>43;  Insur- 
ance, €=s»539;  Interest,  €=>51;  Judgment, 
«s»153 ;  Limitation  of  Actions,  «=3l38 ;  Me- 
chanics' Liens,  <Ss>lS2;  Trial,  <S=>92. 

TITLL 

See  Adverse  Possession ;  Conrts,  4=9231 ;  Re- 
plevin; Trespass,  4=»19;  Trespass  to  T17 
Title;    Vendor  and  Purchaser,  <8=>54,  239. 


TORTS. 

See  Frand ;  Libel  and  Slander ;  Municipal  Cor- 
porations. <g=»806-822;  Negligence;  Nui- 
sance; Trespass. 

TOWNS. 

See  Municipal  Gorporationa. 

TRADE  FIXTURES. 

See  BHitures,  e=»15. 

TRAVELING  SALESMEN. 

See  Principal  and  Agent,  4=>10S. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  False  Imprisonment ;   Master  and  Servant, 
"    306. 


H.   ACTIONS. 
(A)  Biarlit  of  Action  and  Defenses. 

4=»I9  (Ky.)  In  action  for  trespass  plaintiffs 
held  bound  to  succeed  on  the  strength  of  their 
own  title,  and  not  on  defects  in  doendant's  ti- 
tle.—GUbert  v.  Parrott,  182  S.  W.  859. 
<S::920  (Mo.App.)  Possession  of  unfenced  and 
unoccupied  land  is  constructively  in  the  owner, 
who  has  such  possession  as  supports  an  action 
for  cutting  and  removing  timber  thereon. — 
Wright  y.  Nickey,  182  S.  W.  1085. 

TRESPASS  TO  TRY  TITLL 

See  Costs,  4s»32. 

XI.  VBOOEEDINOS. 

<e=>35  (Tez.Civ.App.)  If  either  party  in  tres- 
pass to  try  title  pleads  specially  his  title,  he 
must  recover,  if  at  all.  on  the  title  pleaded.— 
Hamlett  v.  Coates,  182  S.  W.  1144. 
<e=>38  (Tex.Civ.App.)  Tte  burden  held  to  be 
on  plaintlfEs  to  prove  an  alleged  equitable  ti- 
tle from  one  of  defendants,  and  that  the  defend- 
ant grantees  had  notice  or  did  not  pay  value. — 
Dewees  v.  Nicholson,  182  S.  W.  306. 
4=341  (Tex.Civ.App.)  In  trespass  to  try  title, 
evidence  held  sufficient  to  warrant  a  finding 
that  defendant  and  plaintiffs  never  intended 
that  the  217-acre  tract  involved,  part  of  a 
larger  one  conveyed  to  defendant,  be  turned  over 
to  a  land  corporation  in  which  he  and  plaintiffs 
owned  stock. — Dewees  v.  Nicholson,  1»J  S.  W. 
396. 

4=344  (Tex.Civ.App.)  In  trespass  to  try  title, 
where  there  was  evidence  supporting  plaintiff's 
claim  that  the  renting  to  defendant  was  by  the 
month,  and  defendanr  s  that  it  was  by  the  year, 
and  that  she  pnid  rent  after  its  expiration,  the 
court  properly  declined  to  direct  verdict  for 
plaintiff,  though  defendant's  plea  in  reconven- 
tion relied  on  a  rental  contract  for  a  year  which 
had  expired  before  suit— Hamlett  ▼.  Coates,  182 
a  W.  1144. 

TRIAL 

See  GMitinuance;    Costs;    Criminal  Law,  4=3 

63a-889;    Jury;    New  Trial;    Stipulations; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

m.   OOITR8E  AND   CONDUCT   OF 
TRIAL   IN   GENEBAI.. 

4=329  (Tex.Civ.App.)  Action  of  the  court  in 
deciding  that  certain  of  the  grounds  of  negli- 
gence charged  are  so  supported  by  evidence  as 
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to  authorize  their  BQbmlssion  held  not  objec- 
tionable as  an  intimation  of  opinion  on  the 
weight  to  be  given  to  the  grounds  submitted. — 
GalTeston,  H.  &  S.  A.  Ry.  Oo.  v.  Watts,  182  S. 
W.  412. 

XV.  RECEPTION  OF  EVUIENOB. 

(C)  Objcotlona,  Mottona  to  Strike  Out,  mnd 
Bjzceptions. 

^=386  (Tez.Giv.App.)  Testimony  tending  to  es- 
tablish one  of  two  issues  on  trial  incompetent  or 
irrelevant  as  to  the  other  issue  is  not  inad- 
missible for  such  reason;  aa  the  duty  is  on  the 
party  against  whom  it  is  offered  to  request  its 
limitation  to  the  issue  on  which  it  is  admissible. 
—Wilson  V.  Avery  Co.  of  Texas,  182  S.  W.  884. 
®=392  (Mo.App.)  A  motion  to  exclude  testi- 
mony adduced  is  properly  overruled  where  the 
first  and  only  objection  was  made  when  the  wit- 
ness was  testifying  to  transactions  about  which 
he  was  unquestionably  a  competent  witness. — 
Coombes  v.  Knowlson,  182  S.  W.  1040. 
4=396  (Mo.App.)  A  motion  to  exclude  the  tes- 
timony of  the  husband,  testifying  as  to  his  own 
acts  as  agent  of  his  wife,  held  properly  denied, 
where  the  principal  part  of  his  tntimony  was 
competent.--Coombe8  v.  Knowlson,  182  8.  W. 

V.   AHOTTMEHTS  AKD  OOHBUCX  OF 
COtTNSEIk 

®»II4  (Mo.App.)  In  suit  on  a  life  policy,  ar- 
gument of  plaintiffs  counsel  having  no  tendency 
to  rouse  the  passions  or  prejudices  of  the  jury, 
and  merely  referring  to  things  which  were  be- 
fore the  juiy  and  apparent  to  them,  was  not  im- 
proper.—Warren  T.  Kew  Xork  Life  Ins.  Ca,  182 
S.  W.  96. 

®=3 1 1 4  (Mo.App.)  Argument  of  counsel  for 
plaintiff  in  an  action  to  recover  for  damages 
due  to  delay  in  shipping  poultry  to  the  effect 
that  in  a  similar  case  a  carrier  was  held  liable, 
and  that  a  named  person  knew  diat  plaintiff 
told  the  truth,  held  erroneously  admitted  over 
defendant's  objection. — Wbittom  t.  Adams  Ex- 
press Cto.,  182  S.  W.  137. 
4=>II8  ^Tez.Civ.App.)  So  far  as  argument  of 
counsel,  in  a  case  submitted  to  the  jury  on  spe- 
cial issues,  explains  to  the  jury  the  legal  effect 
of  their  answers,  it  is  improper. — Galveston,  H. 
&  H.  R.  Co.  v.  Hodnett,  182  S.  W.  7. 
<3=3l20  (Tex.Civ.App.)  Statement  of  connsel  in 
argument,  without  evidence  to  support,  in  effect, 
that  witness  had  testified  contrary  to  his  prior 
statement  to  counsel,  was  improper. — Galveston, 
H.  &  H.  R.  Co.  V.  Hodnett,  182  S.  W.  7. 
4=9 1 20  (Tex.Civ.App.)  Argument  of  plaintifTs 
counsel,  claimed  to  have  intimated  that  attor- 
ney requesting  plaintiff  to  submit  to  physical 
examination  represented  an  insurance  company, 
held  not  improper  in  view  of  the  testimony  as 
to  whom  he  represented. — Decatur  Cotton  Seed 
Oil  Co.  V.  Taylor,  182  S.  W.  401. 
€=>I25  (Tex.Civ.App.)  Remark  in  argument  of 
plaintiFs  counsel  concerning  defendant's  re- 
quest for  physical  examination  that  this  was  a 
scheme  resorted  to  by  "corporations"  or  by 
"this  corporation"  held  not  reversible  error. — 
Decatur  Cotton  Seed  Oil  Co.  v.  Taylor,  182  S. 
W.  401. 

Remark  of  plaintiff's  counsel  that  defendant 
should  apply  money  it  was  paying  stenographer 
for  takiug  down  argument  on  plaintiff's  doctor 
bill  held  not  improper.— Id. 
®=»I33  (Ky.)  Argument  of  counsel  of  success- 
ful party  held  not  ground  for  reversal,  where 
the  court  directed  the  jury  to  try  the  case  on  the 
evidence  heard  in  court.— South  Covinston  &  C. 
St.  Ry.  Co.  V.  Markel,  182  8.  W.  850. 
CI=»I33  (Tex.(Jiv.App.)  In  a  personal  injury 
case  against  a  railroad,  improper,  but  not  in- 
flammatory, remarks  of  plaintiffs  counsel  to 
the  jury,  withdrawn  upon  objection,  and  as  to 
which  the  court  instructed  they  should  be  disre- 
garded, held  not  prejudicially  erroneous,  in  ab- 


sence ot  anything  in  rerdiet  or  record  indicating 
they  affected  the  jury.— Texas  City  TOTuinal 
Co.  T.  PetitfilB,  182  S.  W.  Id. 
4s»l33  (Tex.Civ.App.)  Statements  of  connsel 
tiiat  a  general  charge  given  would  be  a  safer 
guide  than  a  special  charge  held  not  to  require 
a  reversal,  where  part  of  such  statements  were 
withdrawn  and  the  court  instructed  that  the 
jury  was  bound  by  the  special  charge,  the  same 
as  by  the  general  charge,  and  no  further  in- 
structions were  requested  by  defendant — Gal- 
veston. H.  &  8.  A.  Ry.  Co.  v.  Watts,  182  S. 
W.  412. 

VI.   TAKING   CASE   OB   QUESTION 
FROM  JURY. 

(A)   ^neattona  of  Lnvr  or  at  F«ot  1b   8«b« 
erai. 

<=9l36  (Ky.)  Ordinarily  the  construction  of  a 
writing  is  for  the  court- Nolln  Milling  Co.  t. 
White  Grocery  Co.,  182  S.  W.  191. 
9=3 1 39  (Mo.AppO  Where  the  proof  offered  in 
support  of  an  affirmative  defense,  as  to  which 
defendant  had  the  burden  of  proof,  consisted  of 
oral  testimony,  and  there  was  no  admission  of 
its  truth  by  plaintiff,  the  denial  of  a  peremptory 
instruction  for  the  insurer  at  the  close  ot  the 
case  was  proper.— Warren  t.  New  York  Life 
Ins.  Co.,  182  S.  W.  96. 

9=3 1 39  (Mo.App.)  Negative  testimony  that 
plaintiff  and  others  riding  in  a  bus  did  not  hear 
crossing  signals  given  by  an  engine  carrying  a 
snowplow  is,  as  against  positive  evidence  that 
the  signals  were  given,  insufficient  to  carry  that 
issue  to  the  Jury.— McNeil  v.  Missouri  Pac  Ry. 
Co.,  182  S.  W.  762. 

«ss»l39  (Tex.CivApp.)  To  authorize  directing 
verdict,  the  evidence  must  be  undisputed  and  so 
conclusive  as  not  to  authorize  the  drawing  of 
different  conclusions. — ^Texas  &  P.  Ry.  Co.  y. 
Frazer,  182  S.  W.  1161. 

^=>140  (Ky.)  Where  the  testimony  is  conflict- 
ing, the  jury  may  believe  the  testimony  of  one 
witness,  and  disregard  that  of  the  other  witness. 
—South  Covington  &  0.  St  Ry.  Oo.  v.  Markel, 
182  S.  W.  850. 

«=3l40  (Mo.App.)  The  question  which  party's 
witnesses  are  entitled  to  believe,  is  for  the  jury. 
-Greenlee  t.  Kansas  City  Casualty  Co.,  IS!  a. 
W.  188. 

®=>I43  (Tex.Civ.App.)  Where  the  evidence  ia 
conflicting,  the  court  should  not  direct  a  ver- 
dict for  either  party. — Shipp  v.  Cartwright,  182 
S.  W.  70. 

(B)  Demurrer  to  ElTldenee. 

®=3l56  (Mo.App.)  In  considering  demurrer  to 
evidence,  the  court  is  not  bound  to  accept  tes- 
timony opposed  to  plain  physical  facts  and  laws. 
— Nufer  V.  Metropolitan  St  Ry.  Co.,  182  S.  W. 
792. 

9=3 1 56  (Mo.App.)  On  demurrer,  evidence  held 
to  be  viewed  in  light  most  favorable  to  plaintiff, 
giving  plaintiff  the  benefit  of  every  fair  and  le- 
gitimate inference.- Perlin  y.  Waters-Pierce  Oil 
Co..  182  S.  W.  1013. 

(D)  Dircotlon  •(  Terdlot. 

9=3 1 78  (Mo.App.)  On  motion  for  a  peremptory 
instruction  by  defendant,  the  evidence  mnst  be 
considered  in  the  light  most  favorable  to  the 
plaintiff.— Gately  Outfitting  Co.  v.  Vinson,  182 
S.  W.  133. 

Vn.  INSTRUCTIONS  TO  JURY. 

(A)   ProTlnee  of  Court  and  Jury  1b   Gcb- 
cral. 

®=>I9!  (Ark.)  In  an  action  on  account  for 
meat  sold  defendant,  an  instruction  that  if  the 
jury  should  find  plaintifl^  sokl  and  delivered  meat 
to  defendant,  they  should  find  for  plaintiff  for 
the  value  thereof,  deducting  any  payments 
made,  was  not  erroneous  as  assuming  that  the 
sale  was  made.— Olson  y.  Swift  &  Co.,  182  S. 
W.  903. 


129T 


INDBX-DIOBST 


Trial 


•-.  rj*  tit  iP 

.Ii5   *  P.  t 


-'S     tZ'l 


^-  ;.> 


.  >I9I  (K7.)  In  action  for  damages  to  ship- 
ment of  tobaceo,  held  on  the  facts  shown  that 
the  court  did  not  err  in  assnming  that  the  delay 
between  an  intermediate  point  where  the  ship- 
ment was  damaged  by  flood,  and  destination, 
was  unreasonable. — Louisyille  &  N.  B.  Co.  t.  B. 
J.  O'Brien  &  Co.,  182  S.  W.  227. 

In  action  for  damages  to  shipment  of  tobacco, 
'held  on  the  evidence  that  the  court  did  not  err 
in  assuming  that  the  i^tpment  was  further  dam- 
aged by  delay  after  a  flood,  and  in  leaving  the 
extent  of  the  damages  to  the  jury.— Id. 
®=>I94  (MaApp.)  In  an  action  for  delay  in 
shipment  of  cattle,  instructions  that,  if  the  jury 
found  for  plaintiff  on  the  different  counts,  to 
find  for  stated  amounts,  are  erroneous,  as  in- 
vading the  jury's  provmce.— Stockwell  Ck).  t. 
TJnion  Pac.  Hy.  Co.,  Iffi  S.  W.  829. 
^=>I94  (Tex.CiT.App.)  In  an  action  for  libel, 
defendant's  requested  charge  on  its  liability  in 
the  absence  of  express  malice  held  properly  re- 
fused, as  being  on  the  weight  of  the  evidence. — 
Houston  Chronicle  Pub.  Co.  v.  Bowen,  182  S. 
W.  61. 

«s»l94  (Tex.GivApp.)  A  requested  instruction 
which  was  on  the  weight  of  the  evidence  was 
properly  refused.— Turner  v.  McKinney,  182  S. 
W.  431. 

(B)  NeeefifiltT  »d  Bnbjeet-Mstter. 
«=>203  (Ark.)  The  refusal  of  an  instruction 
correctly  applying  the  law  to  the  facts  of  the 
case  in  a  concrete  way  where  it  was  not  cov- 
ered by  any  other  instruction.  Is  error. — West- 
em  Coal  &  Mining  Co,  v.  Harrison,  182  S.  W. 
526. 

9=»203  (Ky.)  Wlere  several  grounds  of  de- 
fense are  sustained  by  evidence  and  contradicted 
by  plaintiff's  evidence,  the  court  must,  in  its  in- 
strnctiona,  state  the  law  applicable  to  the  sev- 
eral grounds  of  defense. — Stevens  &,  Elkins  v. 
Lewia-Wilson-Hicks  Co.,  182  S.  W.  840. 
9=3214  (Mo.App.)  Where  plaintiff's  instruction 
did  not  tell  the  jury  in  direct  and  positive  terms 
under  what  circumstances  defendant  would  be 
entitled  to  interest,  the  refusal  of  defendant's 
proper  instruction  thereon  was  error. — Coombes 
v.  Knowlson,  182  S.  W.  1040. 

9=s>2l9  (Mo.App.)  In  an  action  for  negligently 
allowing  the  gate  of  an  elevator  to  fall  on  plain- 
tiff, the  use  of  the  word  "negligence"  in  an  in- 
struction merely  to  characterize  the  act  is  not 
improper,  though  it  was  not  defined. — Anderson 
V.  American  Sash  &  Door  Ck>.,  182  S.  W.  819. 

(C)   Form.  Reqalsltea,  and  SaiBeleBoy, 

«s>229  (Tex.CSv.App.)  Undue  emphasis  of  the 
cause  of  one  party  by  reiteration  of  charges  as 
to  damages  is  improper. — Heldenfels  v.  School 
Trustees  of  School  Dist  No.  7,  San  Patricio 
County,  182  S.  W.  886. 

<&=»232  (Tex.Civ.App.)  Where  a  servant's  ac- 
tion for  personal  injury  was  submitted  to  the 
jury  on  special  Issues,  instructions  informing 
the  Jury  of  the  facts  required  to  be  found  to 
entitle  blaintiff  to  recover,  were  not  erroneous. 
— J.  M.  Guffey  Petroleum  Co.  v.  Dinwiddle, 
182  S.  W.  444. 

^9234  (Mo.App.)  An  instruction  which  doee 
not  require  the  jury  to  find  the  facts  predicated, 
but  which  mereb'  recites  the  facts,  is  erroneous. 
—J.  F.  Meiyer  Mfg,  Co.  v.  Sellers,  IK  S.  W. 
780. 

«=»234  (Tei.av.App.)  Charge  requiring  facta 
relied  upon  as  grounds  for  recovery  to  be  estab- 
lished by  dear  preponderance  of  evidence,  held 
to  imgpose  too  great  a  burden.— Wyatt  v.  Cham- 
bers, 182  8.  W.  16. 

^»243  fTex.Civ.App.)  In  a  street  car  passen- 
ger's action  for  injuries  from  falling  from  the 
running  board  of  a  car,  held,  that  instructions 


given  relative  to  negllgenca  and  contributory 
negligence  were  not  conflicting.— Tetmegkeit  v. 
(ialveston  Electric  Co.,  182  S.  W.  72. 
9=9244  (Mo.App.)  In  action  for  breadi  of  war- 
ranty of  rope,  Ingtmction  singling  ont  circum- 
stance that,  though  the  rope  may  have  dete- 
riorated because  of  delay  in  putting  it  into  serv- 
ice, that  was  not  controlling,  held  properly  re- 
fused.— Metropolitan  St.  By.  Co.  v.  Broderick 
Rope  Co.,  182  8.  W.  766. 

(D)   AppltcsbUlty    to    Pleadlnara    and   Eivl- 
denee. 

«=9250  (MoApp.)  Instruction  authorizing  con- 
sideration of  plaintiffs  condition  in  life  in  es- 
timating damages  for  personal  injury  held  er- 
roneous in  absence  of  allegation  or  proof  of  loss 
of  time  or  service. — Abemathy  v.  Lusk,  182  S. 
W.  1049. 

Instruction  authorizing  consideration  of  loss 
of  time,  if  any,  in  assessing  damages  for  pergon- 
al injury,  held  erroneous  in  absence  of  allega- 
tion or  evidence  of  loss  of  time. — Id. 
9=>25l  (Ky.)  Where  plaintifl  suing  for  a  per- 
sonal injury  was  entitled  to  recover,  if  the  in- 
jury was  caused  by  ordinary  negligence  of  de- 
fendant, the  word  "gross"  as  applied  to  negli- 
gence should  be  omitted  from  the  instructions.- 
Taylor  Coal  Co.  v.  Miller.  182  S.  W.  920- 
9=>25l  (Mo.App.)  In  wife's  action  for  aliena- 
tion of  affections,  instructions  as  to  plaintiff 
leaving  her  husband,  daimed  by  plaintiff  to  have 
been  compelled  by  defendant's  acts,  held  not  tO' 
have  injected  extrinsic  and  prejudidal  issues  in- 
to the  case.— McKay  v.  McKay,  182  S.  W.  124. 
9s>251  (Mo.App.)  No  instruction  should  be  giv- 
en based  upon  a  hypothesis  outside  the  scope  of 
the  issues  made  by  the  pleadings  and  the  evi- 
dence.—Gntely  Outfitting  Co.  V.  Vinson,  182  S. 
W.  133. 

«=325l  (Tex.Civ.App.)  Defendant,  having  spe- 
dfically  pleaded  certain  acts  as  contributory 
negligence,  was  not  entitled  to  have  other  acts 
submitted  to  the  jury  as  a  basis  for  finding 
contributory  negligence. — North  Texas  Gas  Co. 
V.  Meador,  182  S.  W.  708. 
9=>252  (Ark.)  In  action  for  the  price  of  hog, 
defendant's  instructions  as  to  its  liability  held 
properiy  refused,  as  inapplicable  to  the  facts.- 
CSty  Meat  Market  v.  Bolen,  182  S.  W.  277. 
9=>252  (Ark.)  An  abstract  instruction  that 
drafts  given  for  a  wager  are  void,  where  lia- 
bility of  defendant,  which  collected  and  paid 
ont  the  proceeds  of  drafts  obtained  from  plain- 
tiff by  larceny,  depended  on  its  notice  of  the 
larceny,  held  error. — ^Arkansas  Nat.  Bank  v. 
Johnson,  182  S.  W.  623. 

9=>252  (Mo.App.)  An  instruction  which  predi- 
cates the  facts  in  direct  contradiction  to  all  the 
evidence  is  erroneous. — J.  F.  Meyer  Mfg.  Co.  v. 
Sellers,  182  S.  W.  789. 

9=>252  (Tex.Civ.App.)  There  being  no  evidence 
that  plaintiff's  injury  was  caused  by  a  weak- 
ened condition  of  her  arm,  though  it  had  pre- 
viously been  broken,  a  requested  instruction 
predicated  on  a  finding  of  such  fact  was  prop- 
erly refused.— North  Texas  Gas  Co.  v.  Meador, 
182  S.  W.  708. 

9=3253  (Mo.App.)  In  an  action  for  services 
rendered  as  a  domestic,  an  instruction  that  food 
and  shelter  were  incidental  to  such  service,  but 
clothes  were  not,  held  erroneous  in  taking  from 
the  jury  the  defense  that  plaintiff  was  merely 
to  receive  board  and  support  for  her  services. — 
CoUins  V.  SmiUi,  182  S.  W.  1087. 
<g=»253  (Tetx.Civ.App.)  An  instruction  that 
plaintiff  could  not  recover  unless  he  was  thrown 
from  the  car  by  the  act  of  the  conductor  in 
pushing  between  him  and  the  car  held  not  erro- 
neous, as  ignoring  other  negligent  acta  charged, 
where  there  was  no  evidence  as  to  such  other 
negligent  acts. — Tennegkeit  v.  Galveston  Elec- 
tric Co.,  182  S.  W.  72. 
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4s>263  (Tez.Grv.App.)  In  a  brakeman's  action 
for  Injuries  in  coupling  can,  a  requested  in- 
Btruction  denying  his  right  to  recover  if  he 
waa  coatributorily  negligent,  whether  the  de- 
fendant was  negligent  or  not,  waa  properly  re- 
fused, since  it  ignored  the  state  and  federal 
statutes  on  comparative  negligence. — San  An- 
tonio, U.  &  O.  R.  Co.  T.  Green.  182  S^  W.  382. 

(B)   RMimeats   or   Vr»T*rm. 

4=>255  (Mo.App.)  Failure  to  give  an  instruc- 
tion on  reduction  of  damages  because  of  plain- 
tifCs  failure  to  properly  care  for  himself  Is  not 
erroneous  unless  requested.—DeIano  y.  Boberta^ 
lez  S.  W.  771. 

<S=9256  (Ky.)  An  instruction  that  plaintiff 
might  recover  for  lost  time  and  impairment  of 
earning  power  was  not  objectionable  in  failing 
to  limit  recovery  for  loss  of  earning  power  to 
the  time  following  the  period  for  which  loss  of 
time  was  allowed,  in  absence  of  a  reauest  for  a 
more  specific  instruction. — Nashville  O.  &  St. 
L.  Ry.  Co.  V.  Henry,  182  S.  W.  651. 
4s>256  (Kv.)  In  a  personal  Injury  case,  where 
defendant  did  not  request  direction  that  the  al- 
lowance for  impairment  of  plaintiff's  earning 
power  should  begin  where  that  for  loss  of  time 
ended,  an  instruction  as'  to  allowance  for  im- 
pairment of  earning  power,  without  the  qual- 
ification, was  not  prejudicial.— Nashville,  O.  & 
St.  I*  Ry.  Co.  v.  Banks,  182  S.  W.  060. 
®=3260  (Ark.)  The  refusal  of  instructions  sub- 
stantially covered  by  those  given  is  not  error. — 
Shearer  v.  Farmers'  &  Merchants'  Bank,  182 
S.  W.  262. 

«=3260  (Mo.App.)  The  refusal  of  instructions 
fully  covered  by  those  given  the  party  waa  not 
erroneous.— Warren  v.  New  York  Life  Ins. -Co., 
182  S.  W.  96. 

«s>260  (Mo.App.)  The  refusal  of  an  instruc- 
tion which,  in  substance,  waa  covered  by  one 
given,  and  was  merely  repetitive,  was  not  error. 
—McKay  v.  McKay,  182  S.  W.  124. 
^=9260  (Mo.App.)  The  refusal  of  an  instmc- 
tion,  Mie  substance  of  which  is  sufficiently  in- 
cluded in  other  instructions,  is  not  error. — Hoel- 
scher  v.  Missouri,  K.  &  T.  By.  Co.,  182  S,  W. 
1078. 

«=>260  (Tex.Cir.Apn.)  In  an  action  tot  libel, 
defendant's  requested  charge  on  the  issue  of  ex- 
emplary damages  was  properly  refused,  where 
the  court's  main  charge  thereon  was  sufficiently 
full  and  fair  to  protect  the  defendant  in  all  its 
rights. — Houston  Chronicle  Pub.  Co.  T.  Bowen, 
182  S.  W.  61. 

«=3260  (Tex.Civ.App.)  It  is  not  error  to  refuse 
a  requested  instruction  already  substantially 
covered  by  the  charge  given. — Chicago,  B  I.  ft 
G.  Ry.  Co.  V.  Cosio,  182  S.  W.  83. 
^=>260  (Tex.Civ.App.)  In  railroad  servant's  ac- 
tion for  injuries,  refusal  of  requested  instruc- 
tion on  assumption  of  risk  held  not  error,  in 
view  of  the  court's  charge  thereon. — ^Turner  v. 
McKinney,  182  S.  W.  431. 

Refusal  of  a  requested  instruction  held  not 
error,  where  the  law  involved  therein  was  suffi- 
ciently given  in  the  court's  main  charge. — Id. 
®=»260  (Tex.Civ.App.)  Requested  instruction 
for  defendant  in  action  for  death  of  railway  en- 
gineer, killed  when  his  engine  left  the  track, 
held  properly  refused,  where  it  could  have  added 
nothing  to  the  charge  giveii  and  which  covered 
the  issue  proper  to  be  submitted. — St.  Louis,  B. 
&  M.  Ry.  Co.  V.  Jenkins.  182  S.  W.  1159. 

A  special  charge  was  properly  refused  when  it 
was  covered  by  the  other  charges  given. — Id. 
®=3267  (Mo.App.)  In  wife's  action  for  aliena- 
tion of  affections,  modification  of  instruction  as 
to  wife  leaving  her  husband  held  to  have  made 
no  substantial  chiinge  therein. — McKay  v.  Mc- 
Kay, 182  S.  W.  124. 

(G)   Conatractlon   and    Operation. 

€=3295  (Mo.App.)  Instructions  will  be  con- 
strued together,  and  error  will  not  be  predicated 


on  any  isolated  part  thereof.— WHey  t.  Wiley, 
182  S.  w.  im. 

«=>296  (Mo.App.)  Where  defendant's  instruc- 
tions omitted  no  feature  essential  to  its  case, 
and  plaintiff's  instructions  presented  plaintifTs 
defense,  htid,  that  there  was  no  error  of  which 
plaintiff  could  complain.— Kansas'  City  Auto- 
mobile School  Co.  T.  Holcker-Blberg  Mfg.  Co., 
182  S.  W.  759. 

^=>296  (Mo.App.)  In  action  against  a  carrier 
for  injuries  to  live  stock  during  transporta- 
tion, error  in  a  charge  on  the  burden  of  proof 
held  not  prejudicial,  in  view  of  other  instruc- 
tions.—Kolkmeyer  V.  Chicago  &  A.  B.  Co.,  182 
S.  W.  794. 

€=>296  (Mo.App.)  In  an  action  for  injuries  re- 
ceived by  plaintiff  in  entering  defendant's  le- 
vator, error  in  instructions  which  omitted  a 
consideration  of  plaintiff's  contributory  negli- 
gence is  cured  by  defendant's  instructions  pre- 
senting that  issue. — Anderson  v.  American  Sash 
&  Door  Co.,  182  S.  W.  819. 
4=9296  (Mo.App.)  Where  defendant's  own  in- 
structions presented  a  defensive  theory  im- 
properly omitted  from  plaintiff's  instructions, 
the  error  is  cured. — Davis  v.  Chicago,  B.  I.  & 
P.  By.  Co.,  182  S.  W.  826. 
®=>296  (Tex.Civ.App.)  Failure  of  paragraph 
of  charge  to  state  that  plaintiff  could  not  re- 
cover for  injuries  due  to  her  negligence  sub- 
sequent to  the  injury,  if  error,  held  harmless, 
where  this  matter  was  clearly  stated  in  an- 
other paxagraphv— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Watte,  182  S.  W.  412. 

vm.  CirSTODT.  cowpttot.  aito  de- 
XilBEBATIONS  OF  XUBT. 

<&=9307  (Tex.Civ.App.)  Under  'Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  1957,  refusal  of  court 
in  an  action  for  the  killing  of  mules,  where 
plaintiffs  ownership  was  in  issue,  to  allow  the 
jury  to  take  to  the  jury  room  plaintiff's  state- 
ment, conflicting  with  his  oral  testimony  as  to 
ownership,  was  error. — ^Texas  &  N.  O.  B.  Co.  v. 
Turner,  182  S.  W.  357. 

XZ.  VXBDICT. 

(A)   a«BeraI   Venllct. 

«=»327  (Tex.CiTJtpp.)  A  verdict  against  a  de- 
fendant, silent  OS  to  the  other  defendant,  was 
sufficient  to  sustain  judgment  for  both  defend- 
ants.—White  v.  Barrow,  182  S.  W.  1154. 

(B)   Special  Interrosstortea  aad  FlBdlBsa. 

«3>347  (Ky.)  Since  the  repeal  of  Civ.  Oode 
Prac  I  327,  subsec.  2,  by  the  amendment  of 
May  15,  1886,  special  verdicts  are  not  author^ 
ized  by  law.— Bishop  v.  Newman's  Ex'r,  182  S. 

w.  ids. 

4=>350  (Tex.Civ.App.)  Submitting  numerous 
issues  on  evidentiary  facts  merely  going  to 
prove  a  real  issue  is  improper  practice. — Held- 
enfels  v.  School  Trustees  of  School  Dist.  No.  7, 
San  Patricio  County,  182  S.  W.  386. 
€=>350  (Tex.Ciy.App.)  In  action  for  railway 
engineer's  death,  submission  of  issue  as  to 
whether  the  unsafe  track,  if  it  was  unsafe,  or 
the  unsafe  locomotive,  if  it  was  unsafe,  or  both, 
were  the  proximate  cause  of  the  acciaent,  held 
not  injurious  to  defendant,  as  no  intelligent 
jury  could  have  been  misled  thereby. — St  Louis. 
B.  &  M.  Ry.  Co.  V.  Jenkins,  182  S.  W.  1159. 
In  action  for  death  of  railway  ragineer,  re- 
fusal of  defendant's  requested  issue  as  to  wheth- 
er deceased  was  exercising  ordinary  care  to  run 
his  engine  at  a  safe  rate  of  speed,  held  prop- 
erly refused  in  view  of  the  other  issues  submit- 
ted.—Id. 

®=>350  (Tez.Civ.App.)  Defendant  may  not  have 
submitted  to  the  jury  the  question  of  the  oil 
sold  by  him  being  according  to  samide  in  bro- 
ker's possession,  where  sale  is  proved  to  have 
been  of  a  certain  grade,  and  not  according  to 
sample. — People's  Ice  &  Mfg.  Co.  v.  Interstate 
Cotton  OU  Refining  Co.,  182  S.M.  U63.  , 
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4s>35l  (Tez.OlT.App.)  In  BemmfB  acdon  for 
injury  from  falling  from  a  ladder  on  an  oil 
derrick,  defendant's  requested  aubmission  of  its 
negligence  in  the  construction  and  maintenance 
of  the  steps  was  an  invitation  to  submit  issues 
as  to  its  negligence  in  fastening  a  step  and  in 
allowing  it  to  become  loose  and  unsafe. — J.  M. 
Guffey  Petroleum  Co.  v.  Dinwiddle,  182  S.  W. 
444. 

In  a  servant's  action  for  personal  injury,  the 
refusal  of  special  issues  requested  by  defend- 
ant was  not  error,  where  the  special  issues  sub- 
mitted by  the  court  sufficiently  comprehended 
all  the  material  issues  in  the  case.— Id. 
^=>352  (Tex.Civ.App.)  In  suit  against  railroad 
for  killing  mules,  defendant's  requested  issue  as 
to  ownership  Aeld  properly  refused,  as  assumiag 
a  sale  by  plaintiff— Texas  &  N.  O.  R.  Co.  v. 
Turner,  182  S.  W.  857. 

^=»352  (Tez.Civ.App.)  In  a  servant's  action 
for  injury,  the  submission  of  two  special  Is- 
sues as  to  defendant's  negligence  sufficiently 
presented  the  question  suggested  by  a  special 
charge,  and  in  a  form  more  in  accordance  with 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1984a, 
relating  to  the  form  of  special  interrogatories. — 
J.  M.  GnSes  Petroleum  Oo.  t.  Dinwiddiie,  182 
S.  W.  444. 

X.  TKtAh  BT  OOmtT. 

(A)  Hcatrtnv  anil  Deterintnati«n  of  Oansc. 

«=»386  (Mo.App.)  Where  defendant  did  not 
ask  or  present  any  specific  declarations  for  the 
court  to  pass  upon,  a  goieral  declaration  of 
law  drawn  by  the  court  from  the  facts  was 
sufficient. — C.  A.  Burton  Machinery  Co.  v. 
National  Surety  Co.,  182  S.  W.  801. 

(B)  FlmdlBSa  of  Fact  and  Oonelnalona  of 

€=>395  (Tez.CSy.App.)  A  conclusion  of  law  on 
the  merits  must  be  supported  by  a  finding  of 
facts.— Kogart  v.  Cowboy  State  Bank  &  Irast 
Co.,  182  S.  W.  67& 

In  an  action  on  a  note  and  to  foreclose  a 
deed  of  trust,  where  defendants  claimed  a  home- 
stead, the  trial  court's  failure  to  make  finding 
of  fact  upon  which  its  conclusion  of  defend- 
ant's abandonment  could  have  been  based,  made 
a  judgment  in  accordance  with  such  conclusion 
erroneous,  and  it  required  reversal. — Id. 
«=»397  (Tex.CiT.App.)  The  refusal  to  make  a 
requested  finding  was  not  error  where  the  trial 
court  in  another  finding  fully  stated  the  mat- 
ter requested  to  be  found. — Bogart  v.  Cowboy 
State  Bank  &  Trust  Co.,  182  S.  W.  67a 
®s»404  (Mo.App.)  A  memorandum  by  the  trial 
court  not  made  at  the  request  of  either  party, 
does  not  fall  within  Rev.  St.  1909,  §  1072,  and 
so  docs  not  have  the  effect  of  a  special  verdict, 
but  is  to  be  treated  as  a  general  verdict. — ^Job- 
lin  T.  lUinois  Surety  Co.,  182  S.  W.  143. 
4=s>404  (Mo.App.)  "Trial  court's  finding  on  re- 
quest under  Rev.  St.  1909,  $  1972,  held  to  have 
toe  effect  of  a  special  verdict;  the  facts  found 
being  established  by  affirmative  evidence  or  in- 
ferable from  the  testimony.— Broderick  t.  Lu- 
cas' Ex'r,  182  S.  W.  154. 

XI.   WAIVER   AND    COBRECTION    OF 
IBBEOTTIJkRITIES  AND  ERBOBS. 

«=»4I2  (Tex.OiT.App.)  Any  error  in  admitting 
evidence  that  board  was  replaced  and  fastened 
after  accident  held  waived,  where  photograph 
made  after  the  accident  was  introduced,  and 
witness  testified  with  reference  thereto. — Decat- 
ur Cotton  Seed  Oil  Co.  v.  Taylor,  182  S.  W. 
401. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  «s>174. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See  Assignments  for  Benefit  of  Creditor! ; 
nopolies;    Wills,  <8=3682. 


Mo- 


ll.  OON8TRUOTION    AND    OPERA- 
TION. 

(A)  la   General. 

<S=>II4  (Tez.Civ.App.)  Where  a  will  devised 
property  in  trust  for  the  benefit  of  all  children 
lawfully  born  to  testator's  son,  the  trust  was 
not  executed;  no  time  being  stated  for  the 
ascertainment  of  the  children  of  the  class. — 
Reeves  t.  Simpson,  182  S.  W.  68. 

VU.   ESTABLISHBIENT  AND   EN* 
FOBGEMENT  OF  TBUST. 

(C)  AotleBB. 

4=>365  (Ky.)  Equity  will  not  enforce  a  trust 
where  by  lapse  of  time  the  acts  of  the  parties 
autiiorize  a  presumption  unfavorable  to  the 
continuance  of  the  trust.— Newberry  T.  Win- 
lock's  E^'x,  182  S.  W.  949. 

A  trust  alleged  to  have  been  created  18  or 
19  years  before  suit  for  its  enforcement  will  not 
be  enforced  where  the  trustee  has  died  and  the 
facts  raise  a  presumption  either  that  the  trust 
never  existed  or  was  settled  by  trustee.— Id. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  «s»146,  140, 

UNIFORMITY. 

See  Taxation,  <S=>44. 


UNITED  STATES. 


See  Putdic  Lands ; 
gation,  «=97. 


Bemoval  of  Gaoses ;   Subro- 


n.   PROPERTY,  CONTRACTS,  AND 
I.IABIUTIE8. 

#:»67  (Tenn.)  Advances  of  money  to  a  govern- 
ment contractor  to  i^y  for  labor  and  materials 
keid  not  to  fall  within  federal  contractor's  bond 
requiring  payment  to  all  persons  supplying  la- 
bor or  materials. — People's  Nat.  Bank  v.  Corse, 
182  S.  W.  917. 

<S=»76  (Tenn.)  The  United  States'  right  of  pri- 
ority in  payment  of  debts  due  it  is  not  an  at- 
tribute of  sovereignty,  but  depends  on  the  acts 
of  Congress.— People's  Nat.  Bank  v.  Corse,  182 
S.  W.  917. 

Under  Rev.  St.  {  3466  (U.  S.  Oomp.  St  1913, 
§  6372),  providing  that  where  a  debtor  is  in- 
solvent or  the  property  of  an  absconding  debtor 
is  attached,  claims  due  the  United  States  shall 
first  be  satisfied,  the  federal  government  has  no 
lien  on  the  property  of  its  debtors  as  such. — ^Id. 

A  surety  on  a  nonresident  government  con- 
tractor's bond  who  completed  the  work  after  at- 
tachment of  the  contractor's  property,  held  not 
to  have  priority  over  tlie  attachment  by  subro- 
gation under  Rev.  St  SJ  3466,  3468  (U.  S. 
Comp.  St.  1913,  S§  6372,  6374),  the  government 
having  no  priority,  as  the  attachment  was  not 
a  sequestration  of  the  contractor's  property  for 
distribution.— Id. 


USAGES. 

See  Customs  and  Usages. 


For  ciiMS  In  Doc.  Die-  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  KBY-NUMBBB 


Vwmrf 


182  S0T7THWBBTBSN  RIOPORTBB 


1300 


USURY. 


I.  VSITBIOUS  OOHTRAOTS  AMD 
TBAMSAOTIONS. 

(A)   Nature  and  Talidltr. 

«=35  (Ter.Or.App.)  AcU  34th  Leg.  c.  28,  repu- 
lating  loan  brokers,  and  by  section  IS  making 
compromises  for  osuiy  void,  held  not  nnconsti- 
tutional.— Bz  parte  Hntsell,  182  S.  W.  45a 
^937  (Tez.GiT.App.)  An  agreement  to  pa; 
plaintiff  200  per  cent,  on  an  investment  as 
profits  held  not  an  agreement  for  the  payment 
of  usury,  the  payment  not  being  for  that  of 
interest  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  4973,  but  for  payment  of  profits. — 
Burton  v.  Stayner,  182  S.  W.  394. 
4=»75  (Tez.CiT.App.)  Where  the  original  trans- 
action was  usurious,  that  vice  will  follow  a 
debt  based  on  such  usury  in  whatever  form  it 
may  assume. — Burton  v.  Stayner,  182  S.  W. 
39i 

VACATION. 

See  Judgment,  «=3l38-15S,  342. 

VALUE. 

See  Courts,  «s»247;   Bvidence,  «=s>543. 

VARIANCE. 

See  Indictment  and  Information,  «=9l80. 

VENDOR  AND  PURCHASER. 

See  Oiminal  Law,  ^9126 ;  Exchange  of  Prop- 
erty, «=>7;  Mechanics'  Liens,  9s>Bd,  199; 
Records,  ®=>6;    Sales. 

I.  REQXnsiTES  ANS  VAUDXTT  OF 
CONTRACT. 

^s»3  (Ky.)  A  contract,  binding  an  owner  to 
convey  land  to  a  purchaser  on  demand  and  pay- 
ment of  the  price  within  a  specified  time,  held 
only  an  option  to  purchase  at  a  fixed  price  with- 
in the  time.— Fields  &  Combs  v.  Vizard  Inv.  Oo., 
182  S.  W.  934. 

4=9)8  (Ky.)  A  contract,  granting  a  party  the 
right  to  purchase  the  land  of  the  adverse  party 
at  a  fixed  price  per  acre  on  the  party  making  a 
survey  and  exercising  the  option  within  a  speci- 
fied time,  is  enforceable  on  the  party  exercising 
his  option  within  the  time.— Fields  &  Gomlw  v. 
Visard  Inv.  Co.,  182  S.  W.  984. 

One  having  an  option  to  purchase  land  held 
to  forfeit  his  rights,  under  the  contract  and  an 
oral  extension  of  time,  by  failing  for  a  month 
to  complete  the  purchase  after  t^e  time  as  ex- 
tended.— ^Id. 

n.  OOHSTRUOTION  AND  OFEKATIOH 
OF  OOITTBACT. 

4=>54  (Tex.Clv.App.)  Where  land  is  conveyed 
by  deed  retaining  an  ezpresfi  lien  to  secure  part 
of  the  purchase  money,  le»fal  title  to  the  lana  re- 
mains in  the  vendor  until  the  purchase  money 
is  paid. — Stratton  v.  Westchester  Fire  Ins.  Co. 
<rf  New  York,  182  S.  W.  4. 

IV.  PERFORMANCE   OF   CONTRACT. 

(O)  ttvaatlty  of  I;,tuid  and  Appartenamcea, 

4=3 1 66  (Ky.)  T^at  plaintiff  was  impelled  to  ac- 
cept deed  to  specific  property  with  knowledge 
that  tract  contained  less  than  he  had  supposed, 
by  necessity  of  using  it  to  store  supplies  l>ought 
after  defendant's  acceptance  of  his  purchase 
offer,  held  not  to  entitle  plaintiff  to  pro  rata 
price  reduction  on  deferred  payments  provided 
for  in  deed.— Louisville  Soap  Co.  r.  Louisville 
Cotton  on  Co.,  182  8.  W.  181. 

(D)  Payment  of   Pnroliaae   Mone7< 

«=9l77  (Ky.)  Where  plaintiff  accepted  deed  to 
defendaut's  tract  indicating  on  its  face  an  acre- 
age of   2^   acres,   and,   when  accepting  deed, 


plaintiff  knew  that  such  was  tiie  acreage,  in- 
stead of  8,  as  he  had  believed,  {daintiff  held  not 
entitled  to  abatement  on  halanoe  of  pncchase 
price  to  meet  shortage.— Louisville  Soap  Co.  t. 
Louisville  Cotton  Oil  Ob.,  182  S.  W.  18L 

V.  RIOHTS   AND  UABILITZE8  OF 
PARTIES. 

(O)  Bona   Pide  PurekaserM. 

«=>228  (Tex.Civ.App.)  A  purchaser  of  land, 
with  notice  that  his  vendor's  lessee  put  Improve- 
ments thereon  under  oral  agreement  that  he 
might  remove  them,  preventing  him  from  doing 
so,  is  liable  to  him  for  their  value. — Bean  v. 
Cook,  182  S.  W.  1166. 

^3231  (Ky.)  An  option  contract,  when  record- 
ed, gives  notice  to  a  subsequent  purchaser  of 
the  vendor.— Fields  &  Combs  v.  Visard  Inv.  Co., 
182  S.  W.  934. 

«s>23l  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  6831,  6842,  record  of 
an  assigned  land  certificate,  being  a  copy  of 
recorded  certificate,  with  proper  acknowledg- 
ment of  one  of  the  assignors,  held  constructive 
notice  to  subsequent  purchasers  of  divestiture  of 
such  assignor's  interest— Delay  v.  Truitt,  182 
S.  W.  732. 

Where  a  deed  was  written  on  the  back  of 
the  original  patent  to  the  land,  and  its  record 
immediately  followed  a  registration  bf  the 
patent,  the  registration  of  tihe  deed  could  not 
be  exduded  oo  account  of  its  alleged  insuf- 
ficiency of  description. — Id. 

A  purchaser  is  required  only  to  look  for  con- 
veyances made  prior  to  his  purchase  by  his 
immediate  vendor,  or  by  an^  remote  vendor 
through  whom  he  derived  his  title.— Id. 

4=»23l  (Tex.Civ.App.)  A  subsequent  deed  of 
record  does  not  affwid  constructive  notice  to  an 
anterior  holdw  of  an  interest  in  the  land. — 
BisweU  T.  GUdney,  182  S.  W.  1168. 

A  subsequent  purdiaser  of  part  of  land  sub- 
ject to  a  common  charge  has  constructive  notice 
of  the  equities  of  a  prior  grantee  of  another 
part  of  the  same  land,  whose  deed  is  on  rec- 
ord.—Id. 

4=>238  (Tex.Giv.App.)  Where  an  innocent  pur- 
chaser places  his  deed  on  record  first,  a  pur- 
chaser from  him  would  acquire  title,  though  he 
was  not  an  innocent  purchaser.- Delay  ▼. 
Truitt.  182  S.  W.  732. 

4=9239  (Ky.)  A  deed,  to  be  effectual  against 
a  subsequent  purchaser  for  a  valuable  considera- 
tion, must  have  been  delivered  to  and  accepted 
by  the  grantee.— Justice  v.  Peters,  182  S.  W. 
611. 

4=9239  (Tez.CiT.A^p.)  Purchasers  of  land  from 
the  record  owner  without  notice  of  the  claim  of 
a  corporation  or  stockholders,  paying  full  value, 
could  hold  against  the  stocKnoIdcrs,  claiming 
equitably  in  their  own  right  under  contract 
with  a  defendant,  another  stockholder,  or  as 
successors  to  the  assets  of  the  corporation,  to 
which  defendant  had  agreed  to  convey. — Dewees 
V.  Nicholson,  182  S.  W.  396. 

Where  corporate  stockholders  assumed  pay- 
ment of  the  price  of  land  bought  for  the  corpora- 
tion, such  assumption  inured  to  the  benefit  of 
purchasers  of  a  part  of  the  land,  which,  by 
agreement  with  the  corix>rati(»i  and  stockholders, 
the  selling  stockholder,  in  whose  name  title 
to  the  land  had  been  taken  for  the  benefit  of 
the  corporation,  was  to  own  individually. — Id. 

Where,  with  the  assent  of  stockholders  in  a 
land  company,  title  to  land  purchased  for  it  was 
taken  in  the  name  of  one,  the  other  stockholders 
assuming  payment  of  the  price,  such  others  could 
not  recover  the  price  per  acre,  the  payment  of 
which  they  had  assumed,  .from  innocent  pur- 
chasers for  value  from  the  stockholder  holding 
the  legal  title.— Id. 

4=3242  (Tex.Civ.App.)  The  holder  of  an  equi- 
table title  has  the  burden  of  showing  that  a  sub- 
sequent purchaser  invested  with  the  legal  title 
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ia  not  an  innocent  mnduwer.— Ddar  y<  Tniitt, 
182  S.  W.  782. 

Parties  claiming  under  a  subsequent  deed,  as 
against  a  prior  deed  of  their  grantor,  have  the 
burden  of  showing  that  they  are  innocent  pur- 
chasers.—Id. 

VZ.  REMEDIES  OF  TBIfBOB. 
(A)  Uett  BBd  ReeoTerr  o<  Vtrntl. 

«=>26l  frex.CiTjLl>p.)  n>e  assignment  of  a 
vendor's  lien  ia  within  the  renstration  statutes. 
— BisweU  ▼.  Gladney,  182  S.  W.  1168. 
^s>265  (Tez.Ciy.App.)  The  purchaser  of  ven- 
dor's lien  notes  without  actual  notice  of  a  con- 
veyance by  the  purchaser  was  not  charged  with 
any  fact  upon  which,  on  the  doctrine  of  inquiry, 
notice  of  such  deed  could  be  imputed  to  him.^ 
BisweU  V.  Gladney,  182  S.  W.  1168. 

The  record  of  a  quitclaim  deed,  not  on  its 
face  showing  that  the  grantor  and  grantee  con- 
tracted in  regard  to  the  grantor's  debt  for  pur- 
chase money  of  a  larger  tract,  as  a  part  of  the 
real  consideration,  affords  notice  of  the  equities 
to  a  subsequent  assignee  of  the  vendor's  lien 
notes. — Id. 

A  subseiquent  purchaser  of  land  subject  to  a 
vendor's  lien  is  not  required  to  go  furtlier  than 
the  record  in  searching  the  venaor"s  lien  note, 
if  he  does  not  know  it  has  been  assigned. — Id. 

Where  owner  of  land  subject  to  a  vendor's 
lien  conveys  a  part  of  the  land  by  quitclaim 
deed,  agreeing  that  the  land  conveyed  shall  be 
discharged  from  the  vendor's  lien,  and  the  orig- 
inal vendor  releases  another  part  of  the  land, 
of  greater  value  than  the  amount  due  on  the 
lien  notes,  the  land  so  conveyed  is  discharged 
as  against  a  subsequent  purchaser  of  the  lien 
notes,  with  notice  of  the  record  of  the  quitclaim 
deed.— Id.  ' 

«=»28l  (Tex.Cav.App.)  In  a  suit  by  the  as- 
signee of  a  vendoris  lien  note  against  the  pur- 
chaser and  a  purchaser  from  him,  evidence  neld 
not  to  establish  the  defense  of  payment  as 
uainst  the  assignee's  position  of  bona  fide  pnr- 
chaser.— Biswell  v.  Gladney,  182  S.  W.  11^. 

The  possession  of  a  vendor's  lien  note,  to- 
gether with  its  indorsement  by  the  vendor  "with- 
out recourse,"  put  the  burden  of  proof  upon 
the  purchaser  and  his  grantee  to  show  that  the 
assignee  was  not  an  innocent  transferee  of  the 
note.— Id. 

«s»295  frex.Civ.App.)  Where  the  vendor  of 
realty  by  deed  reserving  a  vendor's  lien  fore- 
closed, he  could  not  thereafter  claim  that  he 
continued  to  bold  the  superior  title  to  make  out 
his  right  to  the  insurance  money  payable  on  the 
burning  of  the  house. — Stratton  v.  Westchester 
Fire  Ins.  Co.  of  New  York,  182  B.  W.  4. 

VENUL 

See  Corporations,  9=»666. 

I.  HAT0BE  OB  SUBJECT  OF  ACTXOH. 

4=>7  (Ky.)  Under  the  express  provision  of  Civ. 
Code  Prac.  |  72,  the  circuit  court  of  a  county 
had  jurisdiction  of  an  action  for  damages  for 
breach  of  a  contract  of  sale  to  be  performed  in 
that  county.— Nolin  Milling  Co.  v.  White  Gro- 
cery Co.,  182  S.  W.  101. 

^=7  (Tex.Civ.App.)  A  contract  of  sale  held  in 
writing  within  Rev.  St.  1911,  art.  1830,  subd. 
5,  as  to  venue,  where  the  broker  made  written 
memorandum  thereof,   and   sent   copies   to   the 

Sarties,   which   they   retained. — People's  Ice  & 
[fp.  Co.  V.  Interstate  Cotton  Oil  Refining  Co., 
182  S.  W.  1163. 

There  is  a  contract  in  writing  to  perform  an 
obligation  in  G.  county,  within  Rev.  St.  1911, 
art.  1830,  subd.  5,  where  a  seller  ships  with 
draft  attached  to  bill  of  lading  obligating  deliv- 
ery of  possession  there. — Id. 


VERDICT. 

See  Appeal  and  Error,  O=»09d  100*;  Criminal 
Law,  e=>888,  1169:  Indictment  and  Infor- 
mation, «=»202;  New  Trial,  «S977;  Trial, 
«=»8K. 

VERIFICATION. 

See  Bills  and  Notes,  iS==>486 ;  Pleading,  <S=9290. 

VESTED  RIGHTS. 

See  Constitutional  Law,  ®=>92. 

VETO. 

See  Statutes,  «=>30,  32. 

WAIVER. 

See  Appeal  and  Error,  4=>1078 ;  Appearance ; 
Attachment,  ^=>138;  Criminal  Law,  ®=> 
1026 ;  Estoppel ;  Executors  and  Administra- 
tors, €=>245;  Indictment  and  Information, 
®=>S ;  Insurance,  «=>565i,  569,  766 ;  Plead- 
ing, 4=>412 :  Principal  and  Surety,  4=3l29 ; 
Trial,  ^=>4l2;  Vendor  and  Puzdiaser,  d=» 
166,  177. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  CiourtB,  «=9l40. 

WARRANTY. 

See  Sales,  <S=9286,  429-M6. 

WATERS  AND  WATER  COURSES. 

See  Drains ;   Navigable  Waters. 

Vm.   ABTXFIOIAI.     POlTDtt,     BE8EB. 

VOIBS,  AND  CHANHEi:.S,  DAMS. 

AND   FI.O'WAGE. 

4=3 1 71  (Mo.App.)  Though  waters  overflowing 
the  bank  of  a  stream  are  to  be  considered  as 
surface  waters,  yet  if  such  overflow  is  caused 
by  one  who  negligently  obstructs  the  natural 
course  of  the  stream  he  is  liable  for  any  loss 
that  ensues. — Hoelscher  v.  Missouri,  K.  &  T. 
Ry.  Co.,  182  S.  W.  1078. 

«=»I72  (Tex.Civ.App.)  Defendant  to  be  liable 
for  damages  from  ue  breaking  of  a  dam,  by 
which  it  impounded  waters  which  it  diverted, 
need  not  have  been  negligent. — Texas  &  P.  Ky. 
Co.  v.  Frazer,  182  S.  W.  1161. 

The  unprecedented  character  of  the  rainfall 
will  not  relieve  defendant  from  liability,  where 
it  diverted  waters  from  their  natural  channel 
and  impounded  them,  and  then  permitted  them 
to  escape  on  plaintiff's  land.— Id. 

Plaintiff,  not  having  joined  or  acquiesced  in 
the  request  of  other  citizens  that  defendant 
build  a  dam  to  impound  water  which  it  had  di- 
verted, is  not  estopped,  because  thereof,  to  claim 
damages  to  his  land  from  the  escape  of  water 
therefrom. — Id. 

<S='I79  (MoApp.)  In  an  action  for  the  over- 
Sowing  of  land  by  the  damming  of  a  creek  due 
to  the  faulty  construction  of  a  railroad  bridge, 
held,  that  the  question  of  proximate  cause  was 
for  the  jury.— Hoelscher  v.  Missouri,  K.  &  T. 
Ry.  Co.,  1^  S.  W.  1078. 

<S=»I79  (Tex.CSv.App.)  The  action  being  only 
for  damages  to  land  from  the  breaking  of  a 
dam  allowing  escape  of  diverted  and  impounded 
water,  with  no  claim,  as  an  element  of  damages, 
of  the  dam  being  a  menace,  defendant's  testi- 
mony of  it  being  a  benefit  and  not  a  menace  is 
inadmissible.— Texas  &  P.  By.  Co.  v.  Frazer, 
182  S.  W.  1161. 
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IX.   PTrBUO  WATEB  8irFPI.T. 

(B)   Irrla:a.tlQn   ■«&   Otlier   Acrloultwal 
Parpoaea. 

«s>254  (Tei.Civ,App.)  Where  defendant  oon- 
trnctcd  to  pay  a  certain  sum  for  irrigation  water 
rights,  be  could  not  escape  liability  for  failure 
to  pay  by  selling  his  land,  or  a  part  thereof,  so 
that,  in  an  action  to  recover  the  sum  due^  his 
contract  with  the  buyer  of  his  land  was  inad- 
missible.—Bennett  T.  Rio  Grande  Canal  Co., 
182  S.  W.  713. 

Contract  to  furnish  water  for  irrigation,  ex- 
empting company  from  liability  during  reason- 
able time  for  repair  and  construction,  held  not 
an  attempt  to  contract  against  its  own  negll- 
genceT'but  a  valid  condition,  so  that  testimony 
of  the  cause  of  a  delay  was  admissible  in  an 
action  for  the  contract  price  of  water  furnished. 
—Id. 

WAYS. 

See  Easements;    Highways. 

WEAPONS. 

<S=>I7  (Tex.Or.App.)  Evidence  of  a  noise  from 
defendant's  direction  held  insufficient  for  a 
conviction  of  carrying  a  pistol. — Daugherty  v. 
State,  182  S.  W.  306. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Descent  and  Distributkm ;    Executors  and 
Administrators ;    Trusts. 

VI.  GOHSTBTTCTION. 
(A)   Qeacval  B«l«s. 

€=9439  (Ky.)  In  construing  a  will,  the  court 
should  aim  to  give  effect  to  the  testator's  in- 
tent, upholding,  if  possible,  each  item  of  the 
instrument.— Lewis  v.  Reed's  Ei'r,  182  S.  W. 
COS. 

<S=s>47l  (Ky.)  The  coorts  will,  if  possible,  har- 
monize provisions  of  a  will,  and  only  if  incon- 
sistent will  the  latter  prevail  over  former  pro- 
visions,—Lewis  V.  Reed's  Ex'r,  182  8.  W.  638. 
<S=»486  (Mo.  App.J  Payment,  which  will  of 
plaintiffs  mother  directed  to  be  made  to  plain- 
tiff for  board,  held  not  prennmed  to  also  cover 
nursing  and  services. — Le  Count  v.  Fountain's 
Kstate,  182  S.  W.  102. 

<S=3487  (Tex.  Civ.  App.)  Clause,  of  testator's 
will  making  absolute  device  to  his  wife,  pro- 
viding that  on  her  death  whatever  misht  be  left 
should  be  divided  among  their  relatives,  giving 
her  full  power  of  disposition,  was  not  such  a 
legal  limitation  upon  the  estate  previously 
sranted  the  wife  as  to  create  an  ambiguity  in 
the  will  to  admit  evidence  of  the  maker's  inten- 
tion.—Feegles  V.   Slaughter,  182   8.   W.   10. 

(B)  Deslarnation    of    OeTlaeea,    and    Liesaa 
tees  and  Their  Rcapectlve  Share*. 

<$=»53l  (Ky.)  Under  a  devise  to  a  brother  of  ex- 
ecutrix of  the  use  of  property  for  a  number  of 
years,  and  then  share  and  share  alike  to  two 
brothers  named  and  three  nephews  named,  the 
nephews  take  per  capita. — White  v.  White's 
Guardian,  182  S.  W.  942. 
<Ss>535  (Ky.)  An  heir  will  not  be  excluded  or 
disinherited,  except  by  express  words  or  neces- 
sary implication ;  and  if  the  will  is  doubtful, 
that  construction  favorable  to  the  heir  will  be 
adopted.— Lewis  v.  Reed's  Ex'r,  182  S.  W. 
688. 

Though  testator's  will  declared  that  he  left 
the  residue  of  his  property  to  all  of  his  nieces 
and  nephews  as  enumerated,  plaintiff,  whose 
mother  was  a  niece,  but  was  not  enumerated, 
having  died  before  the  testator,  cannot  take  on 
the  ground  that  the  name  of  her  mother  was 
omitted  through  mistake. — Id. 


.(G)   SarrtroMhlv,    R«»res«ntatlan,   and  - 
Bnbatltntlon. 

•8s>545  (Ky.)  "Issue"  in  Ky.  St.  {  4841,  pro- 
viding for  saryiving  issue  of  a  deceased  devisee 
taking,  does  not  have  die  meaning  of  "heirs,"  so 
as  to  include  ancestors. — Slone  v.  Mason  Coal 
&  Coke  Co.,  182  S.  W.  929. 
9=>545  (Ky.)  Where  prc^erty  is  dovised  to  one 
for  life  with  remainder  to  another,  and,  if  the 
remainderman  die  without  issue,  then  to  a  third 
person,  the  limitation  as  to  dying  without  issue 
IS  resmeted  to  the  death  of  the  remainderman 
before  termination  of  life  estate. — White  v. 
White's  Gnacdian,  182  S.  W.  942. 

(B)  Katnre   of  Batatea   and  Intereats  Cre- 
ated. 

<^=3600  (Tex.  Civ.  App.)  A  will  ^ving  testator's 
entire  property  to  his  wife  in  tb»  first  clause, 
and  thereafter  providing  that  whatever  mi^t 
be  left  at  her  death  should  be  equally  divided 
between  testator's  and  her  relatives,  but  that 
she  should  have  free  power  of  disposition,  did 
not  limit  her  rights  in  the  property  to  a  life  es- 
tate.—Feegles  v.  Slaughter,  182  S.  W.  10. 

Where  testator's  will  gave  his  property  to  his 
wife  with  power  of  control  and  disposition, 
whatever  should  be  left  on  her  death  to  go 
to  their  relatives,  such  relatives  could  not  pur- 
sue the  proceeds  of  the  property  sold  by  the 
wife. — Id. 

<^608  (Tex.  Civ.  App.)  Where  the  testator  de- 
vises a  life  estate  in  lands  to  his  son  and  the  re- 
mainder to  his  heirs,  and  his  heirs  predecease 
the  devisee,  the  life  tenant  takes  the  fee  under 
the  rule  in  Shelley's  Case.— Reeves  v.  Simpson, 

182  s.  w.  as. 

«=36I6  (Ky.)  Under  a  devise  to  testatrix's 
brother  tor  a  number  of  years,  and  then  to  be 
divided  between  the  brother  and  others,  with 
right  of  survivorship,  and  a  codicil  by  which  the 
brother  was  given  a  life  estate  only,  with  pow- 
er to  sell  and  divide,  the  brother  having  pre- 
deceased the  others  named  his  estate  terminated. 
—White  V.  White's  Guardian,  182  S.  W.  942. 

(H)  Batatea  In  Traat  and  Povrera. 
«=>682  (Tex.  CSv.  App.)  A  will  devising  lands 
to  trustees  to  control  and  manage  the  property 
and  to  pay  the  income  for  the  support  of  a  son 
and  his  family,  the  remainder  on  his  death  to 
the  son's  heirs,  does  not  create  a  life  estate  in 
the  son,  but  he  is  only  a  beneficiary  of  the 
trust— Reeves  v.  Simpson,  182  S.  W.  68. 
€=>693  (Tex.Civ.App.)  Where  testator's  will 
gave  his  wife  a  life  estate,  with  remainder  to 
their  relatives,  and  full  power  to  control  and 
dispose  of  the  property,  tne  wife's  acta  of  dis- 
position during  her  lite  cut  off  the  remainder- 
men's contingent  right— Feegles  v.  Slaughter, 
182  S.  W.  10. 

Where  testator's  will  gave  his  wife  absolute 
power  to  control  and  dispose  of  the  property  left 
her,  whatever  might  be  left  on  her  death  to  go 
to  their  relatives,  a  disposition  by  the  wife  by 
gift  was  effectual  to  bar  the  relatives'  right— Id. 

WITNESSES. 

See  Appeal  and  Error,  <Ss>206,  994,  1048; 
Criminal  Law,  <3=9543,  594,  721%  ;  Deposi- 
tions ;   Evidence ;   Trial,  <S=8»-96,  140. 

n.  GOMPETENCT. 

(A)   CapacItT    and    Onalllloatlona    In    Gen* 
•ral. 

<S=»48  (Tex.  O.  App.)  A  conviction  for  a  mis- 
demeanor did  not  render  the  convict  incompe- 
tent as  witness  for  state  In  a  criminal  case. — 
Solan  V.  State,  182  S.  W.  317. 
®=>49  (Tex.  Cr.  App.)  Granting  of  pardon  to 
ex-convict  who  had  served  his  term  for  felony 
on  request  of  state  and  to  enable  him  to  testify 
for  the  state,  held  a  matter  for  the  Governor, 
so  that  the  Court  of  Criminal  Appeals  eo«ld  not 
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hold,  on  objection,  tiiat  such  witness  was  In- 
competent.—Solan  V.  State,  182  S.  W.  317. 
4=»52  (Ky.)  In  action  against  his  fatlier-in-taw 
for  alienation  of  his  wife's  affections,  plaintiff's 
divorced  wife  was  competent,  under  Civ.  Code 
Prac.  f  606,  to  testify  as  to  wliat  she  told  her 
father  in  jostification  of  leavintr  plaintiff,  etc., 
but  incompetent  to  testify  as  to  plaintiff's  ac- 
cusations, eta— WUley  v.  HoweU,  182  S.  W. 
619. 

In  action  against  plaintiifs  father-in-law  for 
alienation  of  wife's  affections,  the  plaintiff's 
divorced  wife  was  competent,  under  Civ.  Code 
Prac.  {  606,  to  testify  as  to  conversations  be- 
tween plaintiff  and  a  third  person  and  between 
defendant  and  such  third  person  in  plaintiff's 
presence. — Id. 

In  action  against  father-in-law  for  alienation 
of  wife's  affections,  testimony  of  plaintiff's 
divorced  wife  that  she  wrote  letter  to  her 
mother  and  when  she  wrote  it  did  not  violate 
Civ.  Code  Prac.  i  606.— Id. 
4=>58  (Ky.)  In  an  action  against  plaintiff's 
father-in-law  for  alienation  of  wife's  affections, 

Elaintiff's  testimony  as  to  statements  to  him  by 
is  former  wife  while  the  marriage  existed 
held  expressly  prohibited  by  Civ.  Code  Prac.  § 
606.— Willey  v.  Howell,  182  S.  W.  619. 
9=358  (MaApp.)  In  wife's  action  for  alienation 
of  affections,  husband  held  incompetent  as  a 
witness,  notwithstanding  Rev.  St  1909,  H  6354, 
«3(».— McKay  v.  McKay,  182  S.  W.  124. 
9=>78  (Ky.)  In  action  against  plaintiff's  fa- 
ther-in-law for  alienation  of  wife's  affections, 
where  defendant,  to  make  plaintiff's  former 
wife  competent,  had  to  show  her  divorce,  re- 
fusal to  permit  him  to  read  the  judgment  of 
her  divorce  h«ld  erroneous.— Willey  v.  Howell, 
182  S.  W.  619. 

(C)  Teatimoniy  of  Parties  or'  Peraoas  In- 
terested, for  or  aaralnat  Representa- 
tives, Survivors,  or  Saccessora  In  Title 
or  Interest  of  Persona  DeeenseA  or  In- 
competent. 

4=9 1 38  (Mo.App.)  Testimony  of  plaintiff's  ste- 
nographer as  to  conversations  of  deceased  do- 
fendaut  with  president  of  plaintiff  company 
h^d  admissible,  since  she  was  not  an  interested 
party  to  the  transaction. — F.  Hattersley  Broker- 
age &  Commission  Co.  v.  Humes,  182  S.  W.  93. 
4=3 1 44  (Ky.)  A  surviving  wife  is  not  a  com- 
petent witness  in  a  proceeding  to  charge  the 
estate  of  her  deceased  husband  with  claims  for 
payment  of  taxes  on  her  separate  property, 
which  shje  asserted  it  was  agreed  the  husband 
should  pay.— Rau  v.  Howe's  Adm'x,  182  S.  W. 
846. 

4=>178  (Mo.App.)  Where  an  officer  of  plaintiff 
company  was  incompetent  to  testify  to  personal 
transactions  with  deceased,  but  in  probate  pro- 
ceedings the  executrix  called  him  for  the  pur- 
pose of  identifying  an  account,  be  was  there- 
after competent  for  all  purposes  in  the  plain- 
tifTs  action  on  the  account— -F.  Hattersley 
Brokerage  &  Commission  Co.  t.  Humes,  182  S. 
W.  03. 

Where  a  part7  to  a  suit  is  disqualified  by  stat- 
ute to  testify  because  of  the  death  of  the  other 
party,  the  taking  of  his  deposition  by  the  ad- 
verse party  la  a  waiver  of  such  incompetency, 
though  the  deposition  so  taken  may  be  filed  and 
not  read  or  even  not  filed  at  all.— Id. 

Bvidence,  in  an  action  by  the  s^er  of  goods 
for  purchase  price  against  the  estate  of  de- 
ceased buyer,  held  to  show  such  examination  of 
plaintiff's  agent  by  executrix  of  deceased  as  to 
waive  his  disability  to  testify  as  to  personal 
transactions  with  the  deceased. — Id. 
iS=3l78  (Tex.Civ.App.)  Heir  of  plaintifFs  intes- 
tate incompetent  as  witness  against  defendant 
administratrix,  unless  called  by  her,  held  not 
so  called  where  plaintiff  prepared  and  filed  in- 
terrogo  tones,     though     defendant     propounded 


crow-lntenogfttories  and  procured  issuance  of 
commission.— Wyatt  v.  Chambers,  182  S.  W.  16. 

(D)  Confldentlnl  Relntlona  and  Prlvlleced 
Oomntnnloatlons. 

«=s>r88  (Tex.Cr.App.)  Where  defendant's  wife 
testified  that  she  saw  her  husband  buy  peas  iden- 
tified as  those  srtolen,  permitting  the  sheriff  to 
testify  that  she  told  him  all  she  knew  about  the 
peas  was  that  her  husband  told  her  he  bad 
bought  them  was  not  error,  as  permitting  her 
to  be  contradicted  by  a  confidential  communica- 
tion made  to  her  by  her  husiiand.— Williams  v. 
State,  182  S.  W.  335. 

4=>I90  (Mo.App.)  In  an  action  on  an  accident 
policy,  statement  by  insured  as  to  cause  of  his 
fall  made  to  his  wife,  held  not  inadmissible  as  a 
confidential  communication.— Greenlee  v.  Kan- 
sas City  Casualty  Co.,  182  S.  W.  138. 

m.   EXAMINATIOM. 
(A)  TakiiiB  Teatlmony  In  Oeneral. 

«=3244  (Tex.Cr.App.)  It  is  not  error  to  allow 
tixt  state  to  lead  an  unwilling  witness.— Atki- 
son  V.  State,  182  S.  W.  1099. 

(B)   Croas-Examlnation   and   Re-Bxamlna- 
tlon, 

4=>269  (Tex.Cr.App.)  In  a  trial  for  murder, 
where  defendant,  on  his  direct  examination,  tes- 
tified that  he  was  an  Odd  Fellow,  it  was  per- 
missible for  the  state  to  ask  him  if  he  said  be 
was  an  Odd  Fellow  and  to  elicit  a  reply  that 
he  had  been,  but  improper  to  ask  him  when  be 
had  been  expelled  from  the  Odd  Fellows. — In- 
gram V.  State,  182  S.  W.  290. 
<S=>269  (Tex.Civ.App.)  Admission  of  testimony 
on  cross-examination  held  not  erroneous  where 
material  and  it  followed  the  direct  examination. 
—Chicago,  R.  I.  *  G.  Ry.  Co.  v.  Ctosio,  Iffi  S. 
W.  83. 

Where  a  railroad  servant  was  injured  in 
starting  a  motor  car  by  pushing  it  until  the  en- 
gine started,  and  defendant  railroad  introduced 
evidence  on  direct  examination  of  a  witness  on 
the  issue  of  its  dne  care  in  providing  a  reason- 
ably safe  car,  it  was  not  error  to  admit  on 
cross-examination  testimony  that  the  motor 
could  hav«  been  equipped  with  a  self-starter,  al- 
thou^  no  pleading  authorized  the  testimony.— 
Id. 

4=>287  (Tez.Cr.App.)  In  a  prosecution  for 
manslaughter,  where  defendant,  cross-examin- 
ing deceased's  widow,  proved  by  her  that  she 
ran  a  hotel  after  her  husband's  death,  and 
sought  to  leave  the  impression  on  the  jury  that 
her  character  was  not  good,  the  widow's  testi- 
mony on  redirect,  that  her  husband  left  her  no 
property  and  she  ran  the  hotel  to  make  a  living, 
was  admissible.- Mansell  v.  State,  182  S.  W. 
U37. 

IT.  ORESIBIUTY,    IMPEACHMENT, 

COVTBADIOTIOK,  AHS  OOIU 

aOBOKATIOir. 

<A>  la  Oeneral. 

«=»3I8  (Tex.C!r.ABp.)  In  trial  for  murder, 
where  testimony  of  defendant's  impeaching  wit- 
ness was  shaken  on  cross-examination,  although 
not  impeached,  the  defendant  could  not  intro- 
duce testimony  in  corroboration  of  such  witness. 
—Ingram  v.  State,  182  S.  W.  290. 
iS=>32l  (Tax.Or.App.)  Defendant,  in  the  ab- 
sence of  surprise,  could  not  call  his  own  wit- 
ness to  lay  a  predicate  for  impeaching  him,  and 
so  secure  the  admission  of  te.stimony  otherwise 
inadmissible.- Ingram  v.  State,  182  8.  W.  290. 
<8=>323  (Tex.Cr.App.)  Where  witness  for  state 
failed  to  testify  to  facts  material  to  state's  case 
as  he  had  testified  before  the  grand  jury,  and 
when  recalled  by  defendant  gave  testimony  det- 
rimental to  the  state's  case,  there  was  no  error 
in  admitting  his  testimony  before  the  grand 
jury.— Ingram  v.  State,  182  S.  W.  200. 
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(B)  Chmracter  and  Condnet  o(  'Witaeaa. 

«=9337  (Tei.Or.App.)  Where  accused  teatlfled, 
KM,  that  it  was  perminible  to  elicit  from  Um 
that  he  was  ander  indictment  for  horse  theft. — 
ViUareal  v.  State,  182  S.  W.  822. 
«=»344  (Tex.Civ.App.)  A  witness  in  a  civil  ac- 
tion cannot  be  impeached  by  requiring  him_  to 
testify  to  discreditable  acts  on  hia  part  having 
no  material  bearing  on  the  issues  involved  in 
the  case.— Turner  v.  McKinney,  182  S.  W. 
431. 

In  railroad  servant's  action  for  injuries, 
where  plaintiff  testified  that  he  had  left  another 
state  looking  for  work  and  not  because  he  had 
been  indicteid,  etc.,  exclusion  of  testimony  of 
detective  who  would  have  said  that  plaintiff 
left  pending  a  charge,  and  escaped  from  the 
officers,  held  proper. — Id. 

(D)   IncoBSiatent    Statementa    by    'Wltaasa. 

$=>380  (Tex.Cr.App.)  In  an  incest  case,  where 
the  female  testified  that  accused  had  never  had 
intercourse  with  her,  heid,  the  state,  having 
knowledge  she  would,  so  testify,  could  not  im- 
peach her  by  a  letter  charging  accused  with 
being  the  father  of  her  child. — HolUngsworth  v. 
State,  182  S.  W.  466. 

«=9387  (Tex.Cr.App.)  Where  defendant's  wife 
testified  that  she  saw  him  buy  the  peas  identified 
as  those  stolen,  the  state  was  properly  permitted 
to  ask  her,  on  cross-examination,  whether  she 
did  not  tell  the  sheriff  that  all  she  knew  about 
the  peas  was  that  her  husband  told  her  he 
bought  them.— Williams  v.  State,  182  S.  W.  335. 
^=39 1  (Tex.Cr.App.)  Where  defendant's  wife 
testified  that  she  saw  her  husband  buy  peas  iden- 
tified as  those  stolen,  it  was  competent  to  im- 
peach her  by  testimony  of  the  sheriff  that  she 
told  him  that  all  she  knew  about  the  peas  was 
that  her  husband  told  her  he  bought  them. — 
WiUinms  v.  State,  182  S.  W.  335. 

<S=3393  (Ky.)  Under  Civ.  Code  Prac.  tl  5^7, 
598,  a  witness  may  be  impeached  by  the  testi- 
mony of  the  stenographer  taking  his  deposition, 
not  filed  as  required  by  section  585. — Ohio  Val- 
ley Mills  V.  LouisviUe  Ry.  Co.,  182  S.  W.  966. 
Practice  of  impeaching  a  witness  by  proof  of 
contradictory  statements  by  the  testimony  of 
the  stenographer  taking  the  deposition  of  the 
witness  does  not  violate  Civ.  Code  Prac.  I  554. 
-Id. 

®==>393  (Tex.Cr.App.)  Defendant,  surprised  by 
injurious  testimony  of  a  witness,  might  show 
witness'  prior  statements  before  the  grand  jury 
different  from  his  testimony  at  the  triaL — In- 
gram v.  State,  182  S.  W.  290. 

(K)  Contradictioa  and  Conroboratloa  of 
'WItneaa. 

«=9400  (Ky.)  Evidence  held  insufficient  to  show 
contradiction  by  one  party  of  his  own  witness, 
so  that  its  admission  was  erroneous. — Forestal 
v.  National  Surety  Co.,  182  S.  W.  614. 
^=>4I4  (Tex.Cr.App.)  Admission  of  testimony 
of  foreman  of  the  grand  jury  which  indicted  ac- 
cused relative  to  the  giving  of  testimony  before 
the  grand  jury  by  the  state's  purchasing  wit- 
ness held  error ;  it  not  being  permissible  to  cor- 
roborate the  purchasing  witness  in  this  manner. 
—Venn  V.  State,  182  8.  W.  816. 

WORDS  AND  PHRASES. 

"Absent  debtor."— Peopl<!'s  Nat  Bank  v.  CorM 

(Tenn.)  182  S.  W.  917. 
"Accession." — Blackwood    Tire    &    Vulcanizing 

Co.  V.  Auto  Storage  Co.  (Tenn.)  182  S.  W. 

576. 
"Accessory."— nightower    v.    State    (Tex.    Or. 

A  pp.)  182  S.  W.  492. 
"Accidental  means." — intone  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (Tenn.)  182  8.  W. 

252. 
"Adjournment." — Johnson    City    v.     Tennessee 

ISastern  Electric  Co.  (Tenn.)  182  S.  W.  587. 


"Adverse   possession." — Billingsley  r.   Houston 

OU  Co.  of  Texas  (Tex.  Civ.   App.)  182  8. 

W.  878. 
"Ambiguoua."— Tom    ▼.    Robenon    fCez.    dr. 

App.)  182  S.  W.  698. 
"Assignment  for  benefit  of  creditora."— Nelson 

V.  Harper  (Ark.)  182  8.  W.  618. 
"Bona  fide  holder."— Morehesd  v.  HarrU  (Ark.) 

182  S.  W.  521. 
"Bona  fide  purchasers."- S.  S.  Allen   Grocery 

Co.  T.  Bank  of  Buchanan  County  (Mo.  App.) 

182  8.  W.  777. 
"Calling."— Wyatt  v.  Chambers  (Tex.  Ov.  App.) 

182  S.  W.  16. 
"Certificate   of  stock."— Cattlemen's  Tnut  Co. 

of  n.  Worth  V.  Turner  (Tex.av.App.)  182 

S.  W.  438. 
"Chassis."— Kansas    City    Automobile    School 

Co.  V.  Holcker-Elberg  Mfg.  Co.  (Mo.  App.) 

182  8.  W.  759. 
"Collateral    promise."- Millet   ▼.   Davia    (Ky.) 

182  S.  WT  83». 
"Color  of  tiUe."— Phelps  v.  Pecos  Valley  South- 
ern Ry.  Co.  (Tex.  Civ.  App.)  182  8.  W.  1156. 
"Commission  merchant." — I.  J.  Cooper  Rubber 

Co.  V.  Johnson  (Tenn.)  182  S.  W.  593. 
"Communication."— WiUey  v.  HoweU  (Ky.)  182 

8.  W.  619. 
"Community  debt."— Kidd  ▼.  Prince  (Tex.  CSv. 

App.)  182  S.  W.  725. 
"Condonation."— Kennedy     t,     KoinedT     (Ma 

App.)  182  8.  W.  100. 
"Coram  non  judice."— Tennessee  Power  Co.  v. 

Lay  (Tenn.)  182  8.  W.  253. 
"Costs."— Lonoke   County   v.    Reed   (Ark.)    182 

8.  W.  563. 
"County  purpose."— Williams  v.   OarroU  (Tex. 

Civ.  App.)  182  8.  W.  29. 
"Course    of    employment." — Acme    Laundry   v. 

Weinstein  (Tex.  Civ.  App.)  182  S.  W.  408. 
"Deadly  weapon."— Schulta  v.  State  (Tex.  Oe. 

App.)  182  8.  W.  316. 
"Defaulter."— Farmers'  Bank  of  De^water  r. 

Ogden  (Mo.  App.)  182  S.  W.  501. 
"Defect."— Galveston,  H.   &   S.  A.  Ry.  Ca  T. 

Webb  (Tex.  Civ.  App.)  182  S.  W.  424. 
"Delivery."-^U8tice  v.  Peters  (Ky.)  182  S.  W. 

611;    Combs  V.  Ison,  Id.  963. 
"Direct  attack."— Hall  ▼.  Huff   (Ark.)  182  S. 

W.  536. 
"Disease."— Bryant  v.  Continental  Casualty  Co. 

(Tex.)  182  S.  W.  673. 
"Doing  business."— I.  J.  Cooper  Rubber  Co.  T. 

Johnson   (Tenn.)  182  S.  W.  593. 
"Factor."— I.  J.  Cooper  Rubber  Co.  y.  Johnson 

(Tenn.)  182  S.  W.  593. 
"False."— Hamlin  v.  J.  M.  Radford  Grocery  Co. 

(Tex.  Civ.  App.)  182  S.  W.  716. 
"Fellow    servant."— McGrath    v.    Fogel    (Mo. 

App.)  182  S.  W.  813. 
"Fraud."— German-American    Monogram    Mfra. 

V.  Johnson  (Tenn.)  182  S.  W.  595. 
"Immediate  and  continuous  disability."— Doyle 

V.  New  Jersey  Fidelity  &  Plate  Glass  In& 

Co.  (Ky.)   1«J  S.  W.  944. 
"Indictment"— State  v.  Fox  (Ark.)   182  S.  W. 

906. 
"Interest"— Burton  v.  Stayner  (Tex.  Civ.  App.) 

182  S.  W.  394. 
"Interstate  commerce."— Chesapeake  &  O.  Ry. 

Co.  V.  Shaw  (Ky.)  182  8.  W.  653;   Noel  v. 

Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  AppJ  Id. 

787 ;   Dinuba  Farmers'  Union  Packing  Co.  v. 

J.  M.  Anderscm  Grocer  Co.,  Id.  1038. 
"Invitee."— Chesapeake  &  O.   Ry.  Co.  v.   Ste- 
phen's Adm'r  (Ky.)  182  8.  W.  938. 
"Issue."— Slone  v.  Mason  Coal  &  Coke  Co.  (Ky.) 

182  S.  W.  929;    Cattlemen's  Trust  Co.  of 

Ft.  Worth  V.  Turner  (Tex.  CSv.  App.)  Id. 

438. 
"Jurisdiction,"— Auto  Transit   Co.   v.   City  of 

Ft.  Worth  (Tex.  Civ.  App.)  182  S.  W.  685. 
"I.«chc8."— Nobles  v.  Poe  (Ark.)  182  S.  W.  270. 
"Licensee." — Chesapeake  &  O.  Ry.  Co.  t.  Ste- 
phen's Adm'r  (Ky.)  182  S.  W.  938. 
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■"Likewise."— Doyle  v.  Maryland  CJasualty  Oo. 

(Ky.)  182  S.  W.  946. 
"Loan    broker."— Ex   parte   Hutsell    (Tex.    Cr. 

App.)  182  S.  W.  458. 
"Malice."— Davis  v.  Chicago,  R.   I.  &  P.  Ry. 

Co.   (Mo.  App.)   182   S.    W.   826;    Houston 

Chronicle   Pub.    Co.   v.    Wegner    (Tex.   Civ. 

App.)  182  S.  W.  45;    Same  v.  Bowen,  Id. 

61;   Hamlett  v.  Coates,  Id.  1144. 
"Means."- Bryant  v.  Continental  Casualty  Co. 

(Tex.)  182  S.  W.  673. 
"Mistake   of  law."— Mclntyre  v.   Casey   (Mo.) 

182  S.  W.  066;    Einstein  v.  Strother  (Mo. 

App.)  Id.  122. 
"Motor  bus."— Auto  Transit  Oo.  t.  City  of  Ft 

Worth  (Tex.  Civ.  App.)  182  S.  W.  685. 
"Necessaries."- Gatcly  Outfitting  Co.  v.  Vinson 

(Mo.  App.)  182  S.  W.  133. 
"Njecessary."— Dougherty    v.    McClelland    (Mo. 

App.)  182  S.  W.  766. 
"Occupation   tax."— Auto  Transit  Co.   v.   City 

of  Ft  Worth  (Tex.  Civ.  App.)  182  S.  W. 

685. 
"Option."— Miller    v.    Albany    Lodge   No.    206, 

F.  ft  A.  M.  (Ky.)  182  S.  W.  936. 
"Ordinary  care.  — State  ei  rel.  Grear  v.  Ellison 

(Mo.)  182  S.  W.  961. 
"Original  promise."— Miller  v.  Davis  (Ky.)  182 
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"Owner."— Ea'rdley   Bros.    v.    Burt   (Tex.   Civ. 

App.)  182  S.  W.  721. 
"Penalty."— Montague  v.   Robinson   (Ark.)  182 

S.  W.  558. 
•'Personal  injury." — Bryant  v.  Continental  Cas- 
ualty Co.  (Tex.)  182  S.  W.  673. 
"Plea  of  guilty."— Stokes  v.  State  (Ark.)  182  S. 

W.  521. 
"Principal."- Villareal  v.  State  (Tex.  Cr.  App.) 

182  S.  W.  322;    McPherson  v.  State  (Tex. 

Cr.  App.)  Id.  1114. 
"Principal   street.— Koop  v.  Henry  Bickel  Co. 

(Ky.)  182  S.  W.  617. 
"Private     purpose."— State     ex     rel.     Moberly 

Special  Road  Dist.  v.  Burton  (Mo.)  182  S. 

W.  746. 
"Privilege."- Miller  v.  Albany  Lodge  No.  206,  P. 

6  A.  M.  (Ky.)  182  S.  W.  938. 

"Public  nuisance." — State  ex  rel.  Prosecuting 
Attorney  of  Jackson  County  v.  Chambers 
(Mo.  App.)  182  S.  W.  775. 

"Public  policy."— Gordon  v.  Gordon's  Adm'r 
(Ky.)  182  S.  W.  220. 

"Quasi  in  rem."— Perry  v.  Young  (Tenn.)  182 
8.  W.  577. 

"Reasonable  attorney's  fee."— Sain  v.  Bogle 
(Ark.)  182  S.  W.  515. 

"Reasonable  care."— State  ex  rel.  Grear  v.  Elli- 
son (Mo.)    182  S.  W.  961. 

"Res  ipsa  loquitur."— Canode  v.  Sewell  (Tex. 
Civ.  App.)  182  S.  W.  421. 

"Resolution."— McCarthy  v.  McElvaney  (Tex. 
Civ.  App.)  182  S.  W.  1181. 

"Koad."— Williams  v.  Carroll  (Tex.  Civ.  App.) 
182  8.  W.  29. 

"Road  district." — State  .ex  rel.  Moberly  Special 
Road  Dist.  v.  Burton  (Mo.)  182  S.  W.  746. 

"Squares."— Koop  v.  Henry  Bickel  Oo.  (Ky.) 
182  S.  W.  617. 

"Street"— Home  Laundry  Co.  v.  City  of  Louis- 
ville (Ky.)  182  8.  W.  645;  Kennard  v.  Byer- 
mann  (Mo.)  Id.  737;  Williams  v.  Carroll 
(Tex.  Civ.  Am).)  Id.  29. 

"Taxes."— Hockaday  v.  Warmack  (Ark.)  182  S. 
W.  283. 

"Temporary  renting."- Bogart  v.  Cowboy  State 
Bank  &  Trust  Oo.  (Tex.  Civ.  App.)  182  8. 
W.  678. 

"Void."— Phelps  v.  Pecos  Valley  Southern  Ry. 
Co.  (Tex.  Civ.  App.)  182  S.  W.  1156. 


WORK  AND  LABOR. 

See  Mechanics'  Liens. 

€=97  (Ky.)  Compensation  for  care  and  nurs- 
ing rendered  by  daughter  to  mother  residing 
with  her  can  be  recovered  only  on  proof  of  a 
contract  to  pay  therefor,  such  services  being 
presumed  gratuitous,  and  proof  of  the  mother's 
statement  of  a  desire  to  compensate  is  not  suffi- 
cient-Bishop V.  Newman's  Ex'r,  182  S.  W. 
165. 

<3=»7  (Ky.)  In  the  absence  of  express  contract 
by  a  father  to  pay  for  board  and  care  furnished 
by  his  son,  the  law  presumes  such  expenditures 
and  care  to  be  gratuitous. — Norman  v.  Norman, 
182  8.  W.  224. 

«=»7  (Mo.App.)  There  is  a  presumption  that 
the  services  of  a  child  at  home  as  a  member  of 
the  family  were  rendered  without  creating  a 
liability  against  the  parent  to  pay  for  them. — 
Wiley  V.  Wiley,  182  8.  W.  107. 

Where  defendant  promised  to  pay  his  daughter 
for  her  household  services  some  months  before 
she  reached  her  majority,  but  she  continued^  to 
render  such  services  through  the  following 
years,  she  was  entitled  to  recover  on  the  implied 
contract  to  pay  arising  from  acceptance  of  the 
services  under  the  circumstances. — Id. 
^=329  (Mo.App.)  Agreement  fixing  contract 
price  for  work  held  not  to  prevent  party  from 
placing  its  case  upon  a  quantum  meruit  basis, 
but  only  to  prevent  recovery  beyond  the  agreed 
price. — Kansas  City  Automobile  School  Co.  v. 
Holcker-Elberg  Mfg.  Co.,  182  S.  W.  759. 
®=>30  (Mo.App.)  In  an  action  by  a  daughter 
to  recover  for  services  rendered  her  father  in 
doing  household  work,  questions  of  fact,  such 
as  whether,  when  she  was  leaving  home,  defend- 
ant offered  her  fSOO  as  payment  for  her  serv- 
ices, not  as  a  gift,  were  for  the  jury,  and  not 
reviewable  on  appeal. — Wiley  v.  Wiley,  182  S. 
W.  107. 

9=930  (Mo.App.)  In  action  in  which  recovery 
was  sought  on  quantum  meruit  for  constructing 
automobile  body  verdict  held  responsive  to  is- 
sues, though  for  less  than  lowest  estimate 
placed  by  the  evidence  on  value  of  work.— 
Kansas  City  Automobile  School  Co.  v.  Holcker- 
Elberg  Mfg.  Co..  182  8.  W.  759. 

Reasonable  price  for  work  performed  held  a 
question  for  jury  notwithstanding  agreement 
as  to  price  where  recovery  was  sought  on  quan- 
tum  meruit. — Id. 

9=330  (Mo.App.)  In  an  action  for  services  in 
baling  hay,  refusal  of  an  instruction  authoriz- 
ing recovery  in  quantum  meruit,  if  defendant 
requested  plaintiff  not  to  bale  all  the  hay  agreed 
to  be  baled,  was  not  error,  where  the  reasonable 
value  was  the  same  as  the  contract  price. — 
Swift  V,  Johnson,  182  S.  W.  1072. 

WRITS. 

See  Attachment;  Certiorari;  Courts,  9=»207; 
Execution;  Habeas  Corpus;  Injunction; 
Mandamus ;   Replevin ;   Sequestration. 

WRITS  OF  ERROR. 

See  Appeal  and  Error. 

WRITTEN  CONTRACTS. 

See  Venue,  9=>7. 

X-fiAY. 

See  Evidence,  <S=>380. 

YEAR. 

See  Landlord  and  Tenant,  <S=>72,  90. 
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